ALBERTA LAWREFORMINSTITUTE

EDMONTON, ALBERTA

POWERS AND PROCEDURES
FOR ADMNISTRATIVE TRIBUNALS
IN ALBERTA

Report No. 79

December 1999

ISSN 0317-1604
ISBN 1-896078-32-X



ALBERTA LAWREFORMINSTITUTE

The Alberta Law Reform Institute was established on January 1, 1968,
by the Government of Alberta, the University of Alberta and the L aw Society
of Alberta for the purpaoses, among athers, o conductinglegal research and
recommending reformsin thelaw. Funding of the Institute's operationsis
provided by the Government of Alberta, the University of Alberta, and the
Alberta Law Foundation.

The members of the Institute's Board are The Hon. Mr. Justice
B.R. Burrows; C.W. Dalton; A. deVillars, Q.C.; A.D. Fielding, Q.C.; TheHon.
Judge N.A. Flatters; W.H. Hurlburt, Q.C.;H.J.L. Irwin; P.J.M. Lown, Q.C.
(Director); A.D. Macleod, Q.C.; Dr. S.L. Martin, Q.C,; Dr. D.R. Owram; The
Hon. Madam Justice B.L. Rawlins; The Hon. Mr. Justice N.C. Wittmann
(Chairman); and Professor R.J. Wood.

Thelnstitute's legal staff consistsof P.J.M. Lown, Q.C. (Director);
R.H.Bowes; C. Gauk; J. Henderson-Lypkie; M.A. Shoneand V.R. Stevenson.
W H. Hurlburt, Q.C.isa consultant tothe Institute.

The Institute's office is located at:
402 Law Centre,
University of Alberta,
Edmonton, Alberta, T6G 2H5.
Phone: (780) 492-5291;

Fax: (780) 492-1790.
The Institute's electronic mail address is:

reform@alri.ualberta.ca.

This and other Institute reports are available to view or download at the
ALRI website: http:/ / www.law.ualberta.ca/ alri/ .



ACKNOWLEDGMENTS

Administrative adjudicators make decisions respectingthe rightsand
interests of citizens across a very wide spectrum of activities and
circumstances. Some of these decisions are far more complex, or have far
more serious implications or consequences, than others. The resources given
to tribunalsto perform their adjudicative tasks are equally variable. The
challenge of this project wastwofold: first, to find a way to develop a toolbox
of working rulesthat are suffidently genericto be useful tothe wholearray
of adjudicative bodies; and second, because not all the tods would be needed
by all tribunals, to find a way to put the appropriate procedural toolsin the
hands of thosewhoneed them.

To do this, weturned at a very early stage in the process of developing
procedural rulestotheusersof therulesthemselves. Initially, welooked to a
small group to help us develop the template of topics or headings for a Model
Code of Powers and Procedures, and preliminary recommendations. Then we
turned to a much lar ger group, of the tribunals themselves and those who
appear beforethem,tohelpustofill in andfinalize therecommendations
under the headings, and to develop an implementation plan.

Thefirst level of consultants, our Project Committee, consisted of the
following persons:

. Rayl ene Palichuk, Neuman Thompson, National Chair, Canadian Bar
Assodation Arbitration Section; former Chair, Canadian Bar
Assodation, Administrative Law Section, Alberta Branch

. Andrew Sims, Q.C., former Chair, Labour Relations B oard

. Frans Slatter, McCuaig Desrochers, fomer Member, Securities
Commission

. Dr. Bill Tilleman, Chair, Environmental Appeal Board.

This group wasundaunted by a deluge of source materials over the course of

many months and many meetings. Member s of the gr oup wer e highly

dedicated and enthusiastic in helping to build the structure for the Model

Code, and even claimed to welcomethe opportunity toreflect on thetheory of

thelaw with which they are daily occupied.



The next tier of consultants consisted of our department
representatives, a member from each government department. These people
arelisted in the Appendix. Not all of the members of this group knew what to
expect when they arrived at our sessions, and many are not directly involved
in theday-to-day practice of adjudicative tribunals. However, this group
enthusiastically shared thebenefitsof their particular connection or
experiencewith tribunals. Someof themost significant suggestions,
particularly with respect toimplementation of the M odel Code, came from
this group.

Thethirdtier of consultants consisted of the tribunals themselves. We
invited all of the standing tribunals that we were able to locate, large and
small, and we were highly rewarded with almost perfed attendance. We are
very grateful for the contributions of all of them. Some took the trouble to
attend even though they came to our consultation table already equipped
with highly-devel oped and modernized procedures of their own—perhaps not
as much in need of procedures as some of the others, but morethan willingto
shareinformation about their own processes and experience. Many of the
tribunals, in addition to providing responsesto our Consultation Document,
wrote separatelettersexpressing support for the project.

The legal profession also provided an invaluable response through the
work of the executive committee and membership of the administrative law
section of the Canadian Bar Association. The executive group consisted of
. Karen Munro, Shar ek Reay
. Michele Annich, Sharek Reay
. Jennifer Head, Alberta Justice, Civil Law
. Janet Hutchison, Chamberlain Hutchison
. David Jardine, Shores Belzil
This groupworked through the Code in detail, sought the commentsof the
membership, and provided a thorough and thoughtful response.

Finally, thelnstitute Board asa whole reviewed thematerials on a
number of occasions, providing detailed and helpful commentary and
improvements.



All of theselevelsof consultation werecritical tothecreation of our
product, but we werenot treading entirely new ground. We relied on source
materials from many jurisdictions, but themost significant single source for
our templatewasthe Federal Administrative Hearings Ad developed by
James Sprague for the feder al jurisdiction. Not only did we have the benefit
of thisgroundbreaking and comprehensive work on the subject of
administrative proceduresreform, but the author himself was entirely
receptive toany manner of question about thedetailsanddirection of our
project. The manual for administrative procedures practice co-authored by
James Sprague and Robert M acaulay, Practice and Procedure before
Administrative Tribunals, was equally fundamental to the progress of this
report, and particularly helpful as well for developing the Explanatory Notes
to the Code.
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challenge of gathering and filtering voluminous and sometimes changeable
data, and guided the project through the many stagesand level s of
consultation described above, to produce what many tribunals already
acknowledge will bean essential guide to their operations and pr ocesses.

The Codeisnot a static thing—it will need to grow and develop with
changingciraumstances and jurisprudence. Thelnstitute looks forwardto
working with the various interested groupsto ensurethat the Coderemains
current and helpful.
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PART | —EXECUTIVE SUMMARY

[11 Theexisting legislation that governsthe procedures of adjudicative
tribunalsin Alberta—the Alberta Administrative Procedures Act—is seriously
defident. This act has not kept up to date with developments in the law
respecting fairness and fundamental justice, nor with new methods and
processesthat can help maketribunals more efficient in terms of the use of
their resources, and better-equippedto run their hearings effectively. The act
is alsovery limited in itscoverage, applying toonly a small proportion of
Alberta’'s adjudicative tribunals. Our purposeisto provide procedural rules
that takeinto account case law developmentsrelative totherequirements of
natural justice, and new procedures to enhance efficiency and effectiveness,
and to make them more widely available. The Model Code of powers and
procedures provides such rules and makes them availableto all tribunals.

[21 Thebodies whose procedures arein question arevery diverse in terms of
their functions and resources. A serious challenge of the project wasto
provide a single body of rulesthat would be useful to all of them. The
Institute responded to this challengein two ways. First, at avery early stage
we turned to the users of the procedures—those who appear before tribunals,
andthetribunals themselves—for input asto what the Code’s provisions
should be. We asked our consultants to tell us not only how particular rules
would work for their own tribunals, but also to reflect asto how they would
serve as part of ageneric set of rules. Second, in consultation with these
groups, we devel oped a novel method for implementing the Code’s provisions:
‘opt-in’ legislation under which tribunals may apply for a ministerial order (to
the Minister of Justice) to make selected provisions operative for them. This
method responds to diversity. It hastheadded and very important benefit of
locating the powers and procedures of administrative bodiesin asingle,
visible location, readily accessibleto usersand conducive tothe devel opment
of a common practice and precedent. Therole of the Minister of Justicein
approving selected provisions will help also ensure consistency in tribunal
practice.

(3] The first Chapter of our Report sets out the shortcomingsin the existing
legislation andthe stepswetook to addressthis problem—thedevelopment of
amodernized Model Cade of powers and procedures, to belegislated as an
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‘opt-in’ statute. It describes the intensive consultation process that we
undertook to enableus, together with our consultants, to craft provisions
sufficiently general for use by many bodies, andto createan implementation
plan that would make the Code’s provisions operative for those who need
them.

(41 Chapter 2 of theReport setsout a number of principleson which the
Model Code’s provisions are based. The first section r ecognizes the way in
which tribunals are different from courts, and the special powers they need to
accommodate these differences. They need to control their own processes to
reflect the very disparate types of decision-making in which they engage. In
order tofulfill their mandate, many of them alsoneed toobtain information
beyond that supplied to them by persons that appear before them. The
remaining principles have already been mentioned: fairness and natural
justice, effidency, effectiveness, and the benefits of centralization. This
Chapter also notes which of the Code’s provisions are tied to the particular
principles.

(5] The third Chapter containsthe I nstitute’'srecommendations with
respect totheimplementation process. We recommend the enactment of an
Administrative Powers and Procedures Act that replaces the existing
Administrative Procedures Act. Under the terms of this proposed stat ute,
tribunals may apply for a ministerial order to maketheprovisionsof the
Code that they have selected a part of their own procedural rules. As the
existing Administrative Procedures Act is administered by the Department of
Justice, we recommend that the Minister of Justice be the approving Minister
under the new legislation. We also recanmend t hat each government
department include inits business plan a requirement that every tribunal
established under thelegislation for which the department is responsible (or
someone on their behalf) undertake areview of the Code and make the
appropriate selectionsfrom it. We also discuss what use can be made of the
Model Code before the recommended legislation is passed.

(6] The next section of the Report isthe Model Code itself. The Codeis
divided into four sections: pre-hearing, the hearing, decision and reasons, and
miscellaneous. Each section is prefaced by an overview.



[77 Part 1, ‘Pre-hearing procedures’, deals with all the matters a tribunal
should consider before holding ahearing. It islargely concerned with
tribunal efficiency, and includes steps tribunals may take to avoid
unnecessary hearingsin specified situations, such as where a proceeding
would be an abuse of process, or wherethe participantsconsent toa
disposition. Other examples of ways in which unnecessary hearings can be
avoided pursuant to the provisionsin Part 1includethe following:
. atribunal may state a case for acourt to determine a matter
. a tribunal may hold a generic hearing that decides a matter of
interpretation or policy that avoids a multiplicity of related
applications
. atribunal may combine two or more applicationsinto a single
consolidated hearing
. amatter may be rerouted to ADR proceedings to allow the
participantsto cometoa mutually acceptableresolution.
Part 1 also allows for pre-hearing conferences and sets out the matters that
may be dealt with in such conferences.

(8] Part 2 dealswiththe hearing itself. Some of the provisionsin this part
aremeant toensurethat tribunals meet therequirementsof natural justice
in thehearing context. Othersallow hearings to be conducted more
efficiently, or effectively. Many of the provisionscombine all these concerns.
The provisions under this part deal with: who is entitled to participate and
what notice and information is to be given to participants; theform of the
hearing (whether public or private, whether oral, written or in electronic
form); how evidenceis to be compelled and received and what evidenceis to
be admitted; partici pants’ rights torepresentation and participation; and the
duties of thetribunal with respect to creating arecord of the proceedings.

(9] Part 3dealswith themattersthat pertain totheresult of thedecision
making process-the decision and reasons. The section deals with formal
requirementsrelative tothedecision such astheneed for a written version,
the requirement that notice of the decision be given to participants and that
it be publicly available, and that tribunals develop time lines for issuing
decisions. The most important requirement isthat r easons be given for all
decisions, a requirement from which we feel no tribunal should be exempt.
The section also sets out guidelines for staff involvement in decision making.
Another significant provision isthat which allows tribunalsto review or
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rehear mattersin which a decision hasalready been issued; this provision
deals with the propriety of reconsi deration in a variety of cir cumstances.

(101 The final part, Part 4, deals with powers and procedures that do not fall
easily within any of the foregoing categories, or strictly within atribunal’s
decision-making function. The first question addressed is whether the Model
Code should distinguish among classes of casesto which different levels of
formality apply, and assign different procedures to each class. (We rejected
this approach in favour of theavailability of a full continuum of formality for
all decision-making, adaptable by tribunals to meet the needs of a given
case.) The remaining topics deal with the following discrete subject matters:
contr ol over process; enforcement, contempt; appeal s; costs; extensions of
time; ex partedecisions; maintaining order at a hearing; visi bility of
procedures; bias; provision of interpreters; service of documents.

[11] The Code’s provisions are also acoompanied by Explanatory Notes,
which aremeant tohelptribunals decidewhether they need theprovision,
and provide guidance asto how it isto beinterpreted or applied. Many
entriesalso highlight related case law, which is meant asa starting point for
further research where this is needed.

[12] We hope that the legislated ‘opt-in’ Model Code has met the challenges
of bringing administrative procedures|legislation up-to-date and making it
gener ally available to tribunals and tribunal users. The next challenge will
be to ensure that the Code continuesto keep up with developments in law
and tribunal practice.
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PART Il —REPORT

CHAPTER 1. DEVELOPING THE MODEL CODE

A. The existinglegislation: shortcomings

[13] Administrative tribunals are bodies that are given a power by statuteto
mak e dedisions that affect the rights and interests of citizens.! The Alberta
Administrative Procedures Act? (*“APA”) provides a set of rules to guide
tribunals about how to conduct their decision-making functions. This statute
was enacted in 1966, and remains basically unchanged. It is outdated and
restricted in itsscope, andisnolonger adequateto help tribunals conduct
their processes in the best way possible.

[14] Since the statute was enacted, ther e have been important developments
in the common law about how tribunals are to conduct their proceedings.
Administrative tribunals arerequired to maketheir decisionsfairly, or
“according tothe prindples of natural justice”. Many judicial decisions since
1966 have explained what tribunals must do, and what t hey may not do, to
meet this standard. Some of these judicial directions can be captured in
standardrulesthat would helptribunals meet therequirementsof natural
justice. The APA contains only a handful of such rules.

[15] There have also been many developments and refinementsin the way
that tribunals can conduct ther proceedings, which can makethem more
effective and efficient. T he existing APA doeslittle toincrease the efficiency
or effectiveness of tribunal operation.

[16] In contrast to the Alberta statute, Ontario’s Statutory Powers and
Procedures Act® (“SPPA”), which was enacted at approximately the sametime
as the APA, has been amended many times to keep up with the new

deved opments in the common law requirement o fairness andin tribunal

! Examples are the Work ers Compensation Board, the Human Rights Commission, the

Environmental Appeal Board, the Driver Control Board, andthe Labour RelationsBoard.

2 R.S.A. 1980, c. A-2.

3 R.S.0.1990,c.S.22
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practice. It was amended most recently in 1997, and new proposals have been
put forward for 1999.

[171 Another shortcoming of the existing APA isthat it appliestoonly those
tribunalslisted in the schedule to the Act (about 10) and a number of others
whose constituting statutes incorporate the rules of the APA. Thisisavery
small proportion of the tribunals that mak e ded sions affecting the rights and
interestsof citizens. (In contrast, the Ontario SPPA applies to all statutory
decision makers that arerequired to hold hearings except t hose expressly
excepted by the statute.)

(18] Thislimited coverage of the APA has a number of drawbacks.

. Many tribunals have procedures, or some procedures, in their statutes.
However, often theseweredeveloped asneeded. They aretherefore
often inconsistent with the rules of other tribunalsthat have the same
or very similar functions. There is noreason for such inconsistency.

. Some tribunals have no legislat ed procedural rules. Some of these may
haverulesin their policy manuals, but these may not be readily
accessible to users.

. Sometribunals have norulesat all, and develop their procedures on a
case-by-case basis. This makes their process invisible and unpredictable
to users.

[19] A visible body of reasonably consistent tribunal rules would make it
mu ch easier for those who appear before tribunals.

(201 Thediversity of tribunal rules also hinders development of a coherent
body of interpretive case law surrounding the rules. Such precedent s would
be useful to tribunals as well as to those who appear before them.

B. Our Response

1. A Model Code

[21] A primary goal of our project isto mak e the new rules and processes
mentioned above available to Alberta’s tribunals. We have developed a Model
Code of procedural rules and powers that is more modern and more
comprehensive than that found in the existing APA.
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[22] We have taken stepsto helptribunals meet the requirements of fairness
imposed by the common law and the Charter of Rights. We have codified the
basic rules of procedural fairnessto the extent possible, and supplement ed
these provisionswith Explanatory Notesthat highlight t he related case law.

(23] Therulesin the Model Code also allow for more flexibility and efficiency
in theconduct of proceedings. They provide for less formal procedureswhere
appropriate, and powers to resolve matters more efficiently (for example,
written or electronic rather than oral hearings, or pre-hearing conferences
presided over by a single member). They also give tribunals the powers they
need t o be effective in conducting their processes (for example, powersto
obtain information, or to enforce tribunal orders).

[24] We also wishto ensurethat the procedural rules of tribunals are
consistent and visible for the benefit of users. We have located the procedures
in a single comprehensive Model Code. To the extent that they ar e adopted,
this will make the procedures highly visible and readily accessible by those
who appear beforetribunals. It will also facilitatethe devel opment of

inter pretative decisionsrelatingtothemoreconsistent tribunal practice.

2. Accommodating diverse functions and resources

[25] A critical factor informulatingour responsewasthe diversityin
tribunal functionsand tribunal resources. Our project coverseverything from
an informal gathering at a well site to discuss compensation to aland owner
for access, to a formal hearingof lawyers, landowners, devel opers, native
groups, environmentalists and public-interest interveners to decide the
construction of amajor dam, pulp mill, or waste-disposal site.

[26]) We recognize that not all tribunals will need all of the Code’s rules.
Sometribunals deal with mattersthat don’t require some of the powersor
procedures at all. Some tribunals already have well-developed rules, suited to
their own functions, for all or most of the topics covered by our proposals. The
consultants to our prgect tdd us, almost uniformly, that the functions and
resources of administrative tribunals are toodiverse totry to impose uniform
rules.
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3. Inplementing the Model Code: ‘opt-in’ legislation

(271 Thefact that tribunals’ needs differ, sothat a Model Code cannot be
uniformly prescribed for all of them, presented us with a serious challenge.
How can we providetribunals with more modern and comprehensive rules,
visible tousers, and at thesametimetotakeintoaccount this diversityin
their needs?

(28] The first part of the answer isto offer the Code to tribunals, leavingitto
them to choose the provisionsthat they regard as necessary. However, this
doesnot deal with thefurther question of how to maketheprovisions
operative for the tribunals that choose them. By what mechanism are the
rulesto be adopted by a particular tribunal?

[29] In some cases, the powerslisted in the Code are part of the inher ent
power of a tribunal to conduct itsown processunder theexisting law (for
example, the power to conduct a pre-hearing conference toschedulethe
hearing®). Solong asthe Code provisions donot conflict with the enabling
legislation, tribunals can adopt such provisions wit hout legislative

aut horization. The same istrue for the provisionsin the Code that ensure
that therequirementsof fairnessand natural justice will be met (for
example, the requirement to provide notice of a hearing®).® For the purpose of
making these provisions operative, it is enough to distribute the Code to
tribunals with the suggestion that they incorporate those that they need into
their own procedural rules.

[30] However, other provisionsin the Code must have statutory
authorization beforea tribunal may incorpor ate and exercise them (for
example, the power to statea case tothecourt’).® For these, without more,

* This power is found in Provision 14.2. Other exam ples of such powers are listed in note 19.

® This requirement isfound in Provision 21.1. Other exam ples of such requirements are
listed at page 22 et seq.

® We have included both of these types of provisionsin our Code to clarify what therules are,
and to expressthem in a consistent way.

" This power is found in Provision 8.
8 Many tribunals already have some of these powersin their enabling legislation, and a few
have most of them. Oth er exam ples of such powers are Provisions 5, 7,8, 9, 13, 14.3, 16, 18,
22,27,32.2,33, 36,44.2, 48, 50, 55, 56.
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tribunals would have to seek amendment totheir enabling statutes or
regulations. This would require much legislative activity, and would result in
many rules located in many statutes, or in even less visible regulations.

[31] Our solution to the implementation question was to reconmend
legislation of our Code in the form of an ‘opt-in’ statute-the Administrative
Powers and Procedures Act. Under this proposal, every tribunal will compare
itsexisting procedures to our Code, and will choose those powersand
procedures from the Code that it needsto help make itsdecisionsfairly and
enable it to be as effedive and efficient as possible.’ For the provisions that
require statutory authorization, we propose a mechanism that avoids the
need to seek amendment to the tribunal’s enabling statute or regulations.
Under our proposal a tribunal that needs a particular power for the conduct
of its business may apply to adopt therelated Code provision, and if this
application is approved, by ministerial order, the tribunal may thereafter
exercisethe power. Theadvantage of using this mechanism is both avoidance
of the need for legislative amendment, and consistent and visiblerules.®

[32] The ‘opt-in’legislated Code also has benefits with respect to the rules
that codify the powers that tribunals already have and the ‘natural justice’
requirementstowhich they aresubject. Tribunals that incorpor ate such of
theserulesasareappropriatetotheir function by referencetothe provisions

° An implementation option that we considered at an early stage, but rejected, was to
categorizetribunals according to function and stage in the decision-making process, and
degree of seriousness or complexity of the questions they decide, and to impose appropriate
powers, and an appropriate degree of formality in their proceedings, upon thevarious
categories. Werejected this idea because of the high degree of overlap in functionsand inthe
corresponding procedures that are necessary to exercise them .

10 We have also listed a num ber of powers that would require statutory authorization to be
incorporated in a tribunal's rules, but which we do not recommend for inclusion in our
legislated Model Code. The powersin this category would in our view be useful, or very
useful, for tribunals that have particular functions. However, we have chosen not toinclude
them in the Model Code for one or more of the folowing reasons:

. the power islikely to be useful to only a small minority of tribunals

. conferral of the power requires a careful balancing of the need for the power again st
other interests, such asprivacy

. the power isunsuitable for a generic provision because it is not possibleto frameitin a
way that will meet the particular needs of various tribunals

. the power involves the courts so is not properly housed in a set of procedur al powers

and rules of tribunals.
An example under the second clause is the power to issue sear ch warrants. In our view the
powersin thislist should beincorporated, if needed, by amendment tothetribunal'senabling
statute or regulations.
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of the Administrative Powers and Procedures Act will gain the advantage of
consistency and visibility.

4. The benefits

[33] Our ultimate goal isthat all tribunalsin the province will adopt as
many of the powers and procedures of the Code as they need, by
incorporating them by reference from the legislated Model Cade.™* A critical
mass of tribunals that have opted into the Code will be very important to
achieve the goals of consistency, visibility, and thedevelopment of common
precedent.

[34] Pooling the provisions and the experience will, in our view, make
Albertatribunals morefair, effident and effective in their functioning,
increase t he consistency of tribunal procedures, and make the procedures
more visible and predictable to users. We hope that even bodies with highly-
developed and up-to-date procedures will find some new method or idea in
the Code that is useful.*?

1 Until suchtime as legislation is enacted, tribunals may include some of the Code’s

provisionsin their ownrules, and if others are urgently needed, they may seek legislative
amendm ent or incorpor ation by regulation.

2 0tis important to add adisclaimer. The provisionsin the Model Code come from a variety
of sources. Some of the provisions are based, or are based in part, on what the courts have
said tribunalsshould do, often asa function of therequirements of natural justice. The Code
does try to capture some of the key principles of natural justice that are amenable to
codification. However, other Code provisions come from statutory or other sources, or are
simply based on what we concluded w as a sensible way to organize th e conduct of proceedings
to makethem fair and efficient. Many of therules combine all these factors. Thus the Codeis
both more andless than,and thereforeis not, a codification of thecommon law with respect to
tribunal procedures. It follows that the Code cannot be used by participantsin proceedings
before tribunals that havenot adopted particular Code provisions toargue about what the
tribunals mu st or must not do. For example, an applicant for standing in atribunal
proceeding could not arguethat it meetsa criterion for standing under Code Provision 20, if
the tribunal in question has not adopted Provision 20.

A related point isthat adoption of therulesis not a sufficient condition for ensuring that
tribunals will meet therulesof natural justice. Many elem ents of natural justice are fluid
rath er than static, continuously developing asnew circumstances arise, and many of the
rules are framed so asto require tribunalsthemselvesto fill inthe content of the principle
relativetothematter at hand. Therulesand Explanatory Notes ar e offered in partto help
tribunalsfocustheir attention and organizetheir proceduresto addressnatural justice
concerns. However, usingthe Code as a starting point, tribunals must keep an eyeopen to
variations and developments inthese areas of the law.
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C. Our Process for Developing the Model Code

[35] Duringearlier stagesof our project, we devel oped two categories of
i nformation:

1. Inventory of decision makers and their rules

(36] First, we looked at the existing rules for every statutory decision maker.
We developed a completeinventory of decision-makersin Alberta, grouped
according togovernment department, and listed their statutory powers and
procedures under the following headings: powers and duties;
investigative/disclosure powers; legislated hearing procedures; powersby
incorporation from the PublicInquiries Act; procedures under regulation; and
provisions for appeals.

(371 Thisinventory told us that many statutory decision-makers have no
legislated rules, and many have only a handful of rules. For those with
developed rules, therulesfor similar functionsare often inconsistent from
one tribunal to another. Even if they are basically similar, they are often
formulated in different ways. We also saw that a few tribunals had devel oped
modern, sophisticated procedures (for example, pre-hearing conferences, ADR
proceedings, and consolidat ed hearings) that had kept up with recent
developments. However, the vast majority had not advanced beyond the very
basicpowers and procedures se out at thetime the tribunal was created.
Thereis, therefore, agreat disparity in the procedural resources available to
tribunals. Our inventory demonstr ated the need for more consistent and up-
to-date procedures.

2. Advances inother jurisdictions

[38] Second, we gathered legislation or proposed legislation in other
jurisdictions in which reform of administrative procedur es has been
undertaken. We looked to other Canadian jurisdictions, most notably,
Ontario and thefederal jurisdiction, aswell astothetwo jurisdictionswhose
administrative law systems are most closely tied to our own—-the United
Kingdom and the United States. The state of administrative procedur es law
reform in each of the jurisdictions described below is more advanced than in
our own jurisdiction.
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a. Ontario

[39] Together with Alberta, Ontario is one of only two common law
jurisdictions in Canada that has a statutethat governs tribunal powers and
procedures. The Ontario Statutory Powers Procedure Act, first enacted in
1971, hasundergone amendment on many occasions. M any of the recent
amendments are theresult of changes suggested by the Society of Ontario
Adjudicators and Regulators, and by Robert M acaulay, co-author of the very
comprehensive manual on administrative pracice, Practice and Procedure
Before Administrative Tribunals.®® Recently, a Task Force created by the
Ontario government conducted a thorough review of the question of how
Ontario’s regulatory and adjudicative agencies can deliver better service. The
September 1997 r eport of this group, entitled “Excellence in Administrative
Justice”, induded a section on “Improving Tribunal Hearing Procedures”.
This section recommended that a new set of rules be created that deal with
issues very similar tothose suggested in our reform proposals. Sincethat
timethe Agency Reform Commission has proposed significant additional
amendments to the Ontario SPPA, and these were given first reading in the
last session of thelegislature. In addition, the government of Ontario has
issued a comprehensive Compendium of Model Rules of Practicefor Ontario
Regulatory and Adjudicative Agencies.

b. Federd Jurisdiction

[40] 1n 1995 the federal Department of Justicereleased a discussion paper
outlining a proposal for a federal administrative hearingsstatutethat wasto
“provide a comprehensive and authoritative source of law for agencies,
ensuring that they have the powersthey need to effectively conduct hearings
and accomplish their statutory mandates.” Following extensive public
consultationswith federal agencies, legal writers, academics, interest groups
and other administrative law practitioners, arevised proposal was issued
dated September, 1996. This proposal has not been implemented, but has
been suspended owing to a lack of resources. Our proposals draw extensively
from this report, which isentitled “Proposal for a Federal Administrative

» 14

HearingsAct”.

13 Macau lay & Sprague, Practiceand Procedure Before Administrative Tribunals, Carswell

(loose-leaf) (referred to her ein as Macaulay).

 This document is reproduced in Macaulay (supra, note 13) at 38.2.
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c. United States

[41] In theUnited States the National Conference of Commissionerson
Uniform State Laws first adopted a Modd State Administrative Procedure Act
in 1946. A revised version was adopted in 1961, and there was afurther
revisionin 1981. Many states have adopted the Model Act, some with only a
few changes, some with very substantial changes. The Act “... seeksto
simplify government by assuring a uniform minimum procedur e to which all
agencieswill beheldin theconduct of their functions. Further, [it] seeksto
increase public access to all of the sources of law used by agencies, and to
facilitate and encourage theissuance of reliable advice by agenciesastothe
applicability toparticular drcumstances of law within their primary
jurisdiction. ...” Each provisionin this Model Act isaccompanied by a
comment explaining its purpose and includes an annotation of decisions.

d. United Kingdom

[42] In 1991 the English Council of Tribunals issued Model Rules of
Procedure for Tribunals.'® “This compilation is designed to provide a

compr ehensive collection of model procedural rules for the use of
Departments and tribunals which ar e engaged in drafting or amending rules
for tribunals. ... thiscompilation isnot a code. It isa store from which
Departmentsandtribunals may select and adopt what they need.” This set of
Model Rulescontainsvery detailed rulesfor tribunals in theconduct of
hearings (both first-instance and appeal tribunals); it also sets out the steps
to be taken by applicants, respondents, and first instance tribunals whose
decisions are under appeal. Our Model Code rulestend to contain less detail
than those suggested by the Council of Tribunals, but dotakea number of
suggestions from them.

e. Uniform Law Conference of Canada

(431 1n 1991 the Uniform Law Conference of Canada issued a Model
Administrative Procedur e Code prepared by Yves Ouellette. The provisionsin
this Code are somewhat skeletal relative to those mentioned above (though a
fuller set of materials prepared specifically for Quebec is extensively used in
that jurisdiction). Each provision in the Code is accompanied by a case
annotation and comments.

15 cm. 1434.
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[44] The sources from each of these jurisdictions on which we relied were as

folow:

. Macaulay & Sprague, Practice and Procedure Before Administrative
Tribunals

. Soci ety of Ontario Adjudicatorsand Regulators—Proposals for
amendment to SPPA, 1993, 1997

. Ontario Statutory Powers and Procedures Act, asamended to 1997, and
proposals for amendment by the Agency Reform Commission, 1999.

. Government of Ontario Task Force Consultation Document, “Excell ence
in Administrative Justice’."

. Federal Depart ment of Justice, Proposal for a Federal Administrative
Hearings Act, 1996

. United States Model State Administrative Procedure Act 1981

. California Law Revision Commission proposal for Administrative
Adjudication by State Agencies

. English Council of Tribunals, Model Rules of Procedure for Tribunals

. Ouellette, Uniform Law Conference of Canada, Mode Administrative
Procedure Code.

3. Creating the Model Code

[45] Relyingon thematerial in thesources, wecreated a Table of Contents
for the Model Code. We designated four major headings (pre-hearing
procedures, hearing rules, decision and reasons, and miscellaneous powers),
with alist of sub-headings under each. For each sub-heading, we compiled
the relevant provisions, where such existed, from the sour ces listed above,
and then prepared a set of relat ed questions or choices. The answer to these
questions would allow us to design atentative provision under each sub-
heading.

[46] Tohelpanswer thequestions, we first turned toa small group of
experts, our Project Committee. This group was composed of members of a
number of prominent administrative tribunals, aswell aspersons
experienced in appearing before tribunals.'” For each majoa headingin the

% We have since had the benefit of anew set of procedural rules that complement the most
recent suggestions for amendment to Ontario’s Statutory Powersand Procedures Act—the
Compendium of Model Rules.

Y The Committee consisted of thefollowing persons:
(continued...



17

Model Code, we held one or two meetings of our Project Committee. The
Committeereviewed the set of choices under each sub-heading, and
developed a tentative provision.

(471 Next we took the Project Committee’srecommendationsto a meeting of
our full Institute Board of Directors. Again, there wereone or two meetings

for each major heading. The Board reviewed each of the tentative provisions
developed by the Project Committee, and approved or revised it.

(48] We compiledthe provisionsasapproved by theBoardinto our proposed
Model Code. This Codewasincorporated into our Consultation
Memorandum. The latter document also contained a commentary with
explanations of the purpose of the provisions, the options from which we
chose, and our reasons for making the choice. It provided a space for
consultants to indicate their agreement or disagreement, and comments or
suggested revisions, for every provision.

D. Our Consultation

[49] With our tentative Model Code and consultation workbook in hand, we

proceeded to arrange sets of consultation sessions with as many people as

possible who are actively involved in administrative law and practice in

Alberta. Thesewere asfol low:

. first, amember from every government department, who had been
designated by their Deputy Minister to represent their department

. second, the larger, standing administrative tribunals

. third, smaller part-timeor ad hoctribunals

. fourth, membersof the legal profession whopradice administrativelaw
and represent tribunal users, both individually and through the
Administrative Law Section of the Canadian Bar Association.

1 (...continued)

. Andrew Sims, Q.C., former Chair, Labour RelationsBoard

. Raylene Palichuk, Neuman Thompson, National Chair, Canadian Bar Association
Arbitration Section; former Chair, Canadian Bar Association, Administrative Law
Section, Alberta Branch

. Frans Slatter, McCuaig Desrochers, former Member, Securities Com mission

. Dr. Bill Tilleman, Chair, Environmental Appeal Board.
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[50] Theresponse to our consultation was overwhelmingly positive in terms
of the level of attendance and response by those whom we invited to
participate.*®

[51] At themeetings with thesevariousgroups we gave an introductory
explanation of the projed, and then reviewed each of the provisionsin the
Model Code, providing an opportunity for questions and discussion. We asked
our consultants to provide us both with the benefit of their general
experience, and with an assessment of how a particular provision would
operate for the tribunals with which they were associated or most familiar.
Participants were then asked to provide awritten response by filling in the
Consul tation Memorandum.

[52] Theseresponseshelpedustorethink andreformulate many of our
proposals. At thesametimethey gave usa strong assurancethat we were on
theright track in terms of the general structure and direction of the Code,
and that it would benefit tribunal operation in the ways that we had hoped.
In addition to providing answers to our questions, a great many participants
expressed a high degree of support and enthusiasm for our purpose and our
product-replacement of an outdated AdministrativeProcedures Act limited in
its scope and application, with a modern, comprehensive, ‘opt-in’ legislated
cade of powers and procedures available to all tribunals.

E. Final Product

(53] The document which begins at page 35isalist of recommended
Provisions. It is derived from our original reconmendations, as modified to
reflect the comments of our consultants, and reviewed by the Institute’s
Board of Directors. These recommended provisions would serve as drafting
instructions for anew Administrative Powers and Procedures Act.

[54] The Model Code also includes Explanatory Notes. These N otes have two

purposes:

. to explain the purpose o the provisions and help tribunals decide
whether they need them

. tohelpwith theinterpretation and application of the provisionsonce
they have been chosen.

18 See the list of consultantsin the Appendix.



CHAPTER 2. UNDERLYING PRINCIPLES

[55] Inthis section we set out the guiding principles that underlie our Model
Code.

(s6] The Code’s provisions cover all aspects of the practice of adjudicative
tribunals. To helptribunals locatethe provisionsasthey need them, we chose
to organize the Code in the chronological order in which a proceeding
progresses—beginning with notice of the application and mattersthe tribunal
must consider beforea hearing commences, through the hearing, tothe
decision and reasonsstage. (A final section containsa number of

miscel laneous mattersthat do not fit easily intotheother three.)

[57] A person who works through the provisions will find reflected in them a
number of underlying principlesor themes, that cut across the

chronol ogical ly-ordered sections. The sources of these prindples are
diverse—tribunal and Court decisions, the Charter of Rights, and academic
articles and texts. The principlesinformed our immediate source materials
(the model codes and statutes of other jurisdictions listed at page 16). They
are alsoreflected in the materials found in the Explanatory Notes that
accompany the Code provisions. In this sedion we will describe these
underlying principles, and point out which provisionsaretiedtowhich
principle.

A. Thespecialized role of administrative tribunals: tribunals are not courts
(58] Administrative tribunals can make adjudicative decisions, but they are
not courts. Two important features distinguish them from courts. Thefirst is
that they deal with limited subject areas. For some of these, a court-like
degree of formality is appropriate; for others, a very informal proceeding, or
one designed for the specific purpose, is more apt to the particular business of
thetribunal. Second, very often their mandate requires that in making
decisionsthey areto take the public interest into account. Often to do this,
they must take into account government policy o agency policy, and also
other information that is not supplied to them by the applicant or other
participants.

19
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1. The need for flexibility: tribunals should be masters of their process

[59] Tomeet the first of the two features of administrative adjudication just
described, tribunals’ processes must vary from one another. The necessary
flexibility is created in part by variationsin tribunals’ enabling rules. It is
also created by the first of our underlying principles: that tribunals need a
high degree of control over their own process. This control enables them to
adapt the procedures to the particular subject matter or type of issue that
they areto decide, and to create the appropriate level of formality, depending
on the seriousness of the subject matter, sophistication of the participants,
and soon.

[60] Our Model Code responds to this distinguishing feature of tribunals in a
number of ways. First, it expressly recognizes the principle that atribunal
has power to control itsown process (see Provision 47). This provision, which
codifies the common law, embraces a host of more specificpowers. Themore
detailed of these are set out in other parts of the Code (for example, the
power to hold a hearingin written rather than oral form).” Other powers
which fall under this general principle are smaller points, or ar e self-evident.
For this reason they ar e not embodied in a separate Code provision, but are
left to be covered by theumbrella principle expressedin Provision 47. Some
of the latter powers are listed as examples in the annotation to Provision 47
(for example, the power to set venues far hearings, and hearing times).

[61] Second, the Code recognizes that tribunals may exercise their power
over their processesin a concreteand predictable way by adopting rules of
procedure (see Provision 19.1). (The Model Codeisin fact intended to
encourage themto do this.)

(62] Finally, the Code contains a number of more specific provisions that
allow tribunalsto proceed in ways that suit their particular needs. Aswell as
allowing tribunals to adopt rules of procedure of general application, thereis
aprovision for varying procedures for a given case. (See Provision 19.2) The
following provisions also contribute to flexibility: a provision allowing
tribunals to hold written, electronic, oral, or mixed hearings; a provision
exempting tribunals from the formal rules of evidence; and a provision

Y Thesearethe powerswhich we have earlier described as“partof theinherent power of a
tribunal to control its own process”. See page 10. Other examples are Provisions 2, 3,10, 14.1,
some parts of 14.2, 15,19, 24, 26, 31, 32.1,44.1, 45, 58.
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allowing tribunals to definethe participation and presentation rights of
participants.?

2. Access toadditional information

[63] The second feature that distinguishestribunalsfrom courtsistheir need
toobtain information for makingtheir decision without necessarily relying on
the applicant or other participantsto bring thisinformation forward. This
may include information about the publicinterest. Tribunals may also be
expected to rely on their own expertise.

[64] The extra powers needed to addressthis feature of administrative
adjudication are found in many parts of the Code. There are sections dealing
with all of thefollowing: investigationsand inspections;®* views (of places or
things that arethe subject of the hearing); questioning of witnesses by the
tribunal; powersof tribunals to order witnesses, documentsand evidence on
their own motion; power totake judicial notice, and official notice of
information within their own specialized knowledge; consultation with non-
panel tribunal members, expertsand otherson mattersof policy; and
involvement of staff in providing legal opinionsand assistingin thedecision-
writing prooess.”

B. Tribunals must be fair and just

(65] The principle, discussed in the preceding section, that tribunals are the
mast ersof their own process, doesnot givethem an untrammeled discretion.
Tribunals are, of course, bound by the principles of fairness and natural

20 See Provisions 24, 26 and 34.2.
2L See Provisions 15 and 16. The latter is one of our “extra-Code provisions” While we
recognize that formal investigative powers may be critical to the process of particular
tribunals, we think such powers should belocated in enabling legislation rather than inthe
Model Code.

%2 See Provisions 18 (views), 31 (questioning witnesses), 32.2 (ordering evidence), 33.1 and
33.2 (judicial and official notice), 34.3 (consultation), and 43.2 (staff involvement). There are
also parts of the Codethat directly address a tribunal’s mandate to protect the public
interest. The provision on withdrawal (6) permits atribunal to continue aproceeding despite
the applicant’s wish to withdraw wherethepublicinterest requiresthis. The provision in
relation to consent orders (5) precludesan order based on consentwherethe order agreed on
by participantsis not in the public inter est. The section on standing before tribunals (20)
includes provision for granting standing on the basis of thepublic interest. Seealsothe
discussion under the section on Alter native Dispute Resolution (9) which dealswith bringing
matters back to the tribunal for approval where the tribunal’s mandate has a publicinterest
aspect.
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justice, and where applicable by the Charter of Rights. A large part of the
Model Codeisintendedto capturesome of thekey principlesof natural
justice for the guidance of adjudicative bodies.”® The main principles
contained in the provisions are:

the right of a person who has an interest in proceedings to
participatein them (seetheprovisionson notice of the application
and notice of hearing, and on the right to standing®)

theright of a person who hasstandingin a proceedingto make
representationsabout the form of the proceeding (see provisions
throughout the Code conferringtheright to make submissionson
various procedural matters®)

theright of a person who hasstanding in a proceeding to receive
information about the caseto be met, and to present evidence and
argument (seetheprovision on representation and participation
rights®)

the principle of opennessof the hearing process (see the provisions
on public versusprivate hearings, public accessto decisionsandto
tribunal rules, and the provision regar ding keeping records and
transcoripts?)

the duty of the tribunal to be independent and impartial (see the
provision on bias, the explanatory note in the “investigations’
section with regard to institutional bias, and the explanatory notes
on the provisions regarding consultation by the hearing panel and
staff involvement in the ded sion-making process®)

theduty of a tribunal to makeitsdecision on the basi s of
information properly before it, that has been disclosed tothe
parties (see the provisionson thefactorsfor decision making; on

% tisim portant torestate the qualifier in note 12. Though many of the Code’s provisions
have elements that are based on natural justice,the same provisions may have other
elements that arefounded on other concernsand other sources. Thusthe Code provisions
could not be used to advance arguments about the state of the common law, or about what is
required of tribunals that have not adopted particular provisions.

24
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See Provisions 1, 21, and 20.

See Provisions 11, 12, 13, 19.2, 24, 33.2, 44.

See Provision 34.

See Provisions 23.1, 40, 53,35.1.

See Provisions 54, 15, 34.3,43.2.
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the ‘case to meet’ principle and consultation by the hearing panel,
and on reasons for decision®)

. the general overriding duty of the tribunal to treat participants
fairly (various provisions throughout the Code make fairness a
condition for exerdse of a power; these provisions often give
participants the right to make representations on this point*).

[66] In some caseswe have gone a bit beyond the common law, to
recommend that tribunals adopt procedures that have not, or have not yet,
been mandated by these principles. Thusalthough reasonsfor decision are
not uniformly required by the common law, in our view all tribunals ought to
give reasons. We strongly recommend that all tribunals adopt a rule that
containsthis requirement. We take a similar view with respect to keeping
records and transcripts of proceedings, and with respect to making tribunal
procedures availableto the public.®

C. Tribunals must be efficient

(671 A thirdfundamental theme in the creation of our Model Codeisthe
imperativeto make tribunals more effident. As noted in our introductory
comments, there have been many innovations in tribunal processes in recent
decades, geared to utilizing available tribunals resources in the most efficient
way possible.* These innovations addr ess both the need for spending
restraint, and the need for some bodies that have a high-vdume caseload to
reduce the pressure of backlogs.

[68) Streamliningtribunal proceedings is the major purpose of most of the
first part of the Model Code. In thispart we concentratefirst on ensuring
that unnecessary hearings need not be held, by permitting atribunal to
refuse to accept an application, or torefuse to continuea hearingwhereone
has begun, under specified circumstances where to do sowould waste
resources. The provisions allowing consent dispositions, and allowing

2% See Provisions 43.1, 34.2 and 34.3, 38.1.

30 see Provisions 11, 12, 13, 19.2, 24, 26, 55.

81 See Provisions 38.1, 35.1,53.

32 . . . . . .
Exam ples include pre-hearin g confer ences, alter native disputeresolution, and electronic

hearings.
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tribunals to stat e cases to the court on questions of law, also avoid
unnecessary hearings. We also set out procedures for declaratory decisions
and generic hearings, in each case to allow thedevelopment of policy or
guidelines for interpretation that obviatetheneed for a multiplicity of
proceedings involving similar matters.®

[69] The option of using alternative dispute resolution mechanismsis also
raised in this section. ADR* not only saves tribunal resources where a
dispute can be resolved more effidently by participant consensus. It hasthe
added benefit of creating a resolution to which the participants have agreed.

[7o] Finally, the provision on pre-hearing conferences® is designed to
enhance efficiency by ensuring that a proceeding is conducted in as orderly a
manner, and with asfew issues outstanding, aspossible. Allowing such
conferencesto be conducted by a staff member with regardto ordering
matters, or by asingle adjudicative member for more substantive matters, is
also meant to preserve scarce tribunal resources.

[71] Other provisionsthroughout the rest of the Code are also designed to
increase effidency, for example, the power to consolidate hearingsinvolving
similar issues before asingle tribunal, or to hold joint hearings with another
tribunal where jurisdictions over a matter overlap. The provisions for holding
written or eectronicrather than oral hearings, and confirming the power of
tribunals over the extent of participation and presentation rights, also ensure
that resources are not wasted in overly-formal or lengthy proceedings.
Tribunal powersto reconsider matters already decided, under specified
circumstances, and to correct errors or ambiguities, are motivated by similar
concerns.®

33 see Provisions 2.1, 3.1, 4, 5, 8, 7, 10.

34 .
See Provision 9.

3 See Provision 14.

36 See Provisions 11, 12, 13, 24, 34.2, 44, 45. Note also the power to create hearing panels

(22), and to make ex parte decisions (56).
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D. Tribunals must be effective

[721 A fourth theme underlying the Code's provisions is simply that
tribunals must havetoolsthat allow them to effectively conduct their
proceedings. (If these tods already exist under the common law, tribunals
may need guidancethat thetools do exist and how they might use them.) As
mentioned in the discussion above, many tribunals have few written rulesor
none at all,* and tribunals are frequently composed of people unfamiliar with
administrative law practice.

(73] TheModel Code triesto provideall such powersascan be dealt with on
ageneric basis. Many of these powers were already mentioned as serving the
other principlesjust outlined. Generally, they allow a tribunal to collect
information, focus theissues, organize and conduct the hearing, and enforce
their orders. Some powers not already mentioned in other contexts are the
power to subpoena witnesses, to create hearing panels, and t o dedade by
majority * A very significant category of provision under this principleisthat
related to enforcement-the power of tribunals to bring applications for
contempt to enlist the powers of the court in making sure that tribunal orders
are folowed.*® This category also embraces matters such as extending time
limits, o makingorders tomaintain order at a hearing.*

E. A Centralized Code

[74] Thefinal theme of our Code manifests itself in the fact that we have
created a Code of powers and procedures. We see a very important value in
centralizing tribunal powers in a single, visible, location. This serves several
of the key gaoal sthat motivated our proed:
. consistency in tribunal practice so far asthis makes sense;
. visible and accessiblerulesboth for tribunals themselvesand for
those who appear before them

3" Thisismost common in the case of bodies constituted on an ad hoc basis, to decide a
questionin aparticular case, often an appeal from the decision of a statutory official.

38 see Provisions 27.1, 22, 42.

3 See Provision 49.

40 See Provisions 55, 58.
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. the development of precedent inrelationtotherulesthat will help
tribunals towhich therulesapply tointerpret them and know how
toapply them.

The combined benefit of placing all the rulesin one place will, it isto be
hoped, exceed the sum of the individual parts. This approach to structuring
administrative practice also hasthebenefit of reducing theamount of
legislation required to create rules.

(751 The provisions found in the Model Code below manifest these
fundamental principles, and are meant toenhance thepracice of
adjudicative bodies accordingly.



CHAPTER 3. IMPLEMENTING THE CODE: RECOMMENDATIONS

[76] In this section we set out the steps that we recommend be taken by
government, and by government departments and tribunals, to acquire the
Model Code provisions for thetribunals that need them.

A. Alegislated ‘opt-in” Model Code

(771 As we described in Chapter 1, the APA contains only some very basic
principles of natural justice that tribunals are, for the most part, required to
follow in any case under the common law. The Model Code dealswith all
these principles, and supplementsthem, taking into account developments in
the law relating to fundamental justice. It also adds many powers and
procedures that have been developed in recent decades to help make
tribunals more efficient in the conduct of their business. Our first
recommendation is that the M odel Code be legislated asa replacement for
the existing AdministrativeProcedures Act.

RECOMMENDATION No. 1

We recommend that the existing Administrative Procedures Act
be repealed and replaced by the Administrative Powers and
Procedures Act.

B. Tribunal Choice of Provisions / Review of the Code

(78] Asdiscussed in Chapter 1, tribunals have diverse needs that reflect the
diversity of their functions and resources. This diversity makes it impossible
to apply a mandatory, uniform code of powers and proceduresto all of them.

[79] An alternative that we considered at an early stage wasto create
categories of tribunalsaccording tofunction and stage in the ded sion-making
process, and to impose an appropriate degree of formality and appropriate
powerson each category. Weregected this ‘mandatory by function’ approach
because the multiplidty and diversity of tribunal functions made discrete and
sufficiently comprehensive categories difficult to draw, and becausethereisa
great deal of overlap inrequired procedures regardless of the particular
decision-making function.

27
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[80] A better approach, and the one which we recommend, isto allow
tribunals themselves to choose the provisionsthey need.

[81] Tomake the appropriate selection of provisions, tribunals must
undertake areview of the Code. During our consultation process many
tribunals undertook to conduct a review, and commented favourably on the
Code' s potential utility for their own process. We might smply rely on the
appeal of the Code interms of itsuseful features—that it is empowering,
compr ehensive, up-to-date, and so on, to bring about the desired review.
However, sometribunals may not appreciatethebenefitsof a review before
the fact, while others may not have the r esour ces to undertakeit.

[82] To ensurethat the review be done by or on behalf of all adjudicative
bodies, we recommend that every government department include this task
in their businessplansfor tribunals established under thelegislation for
which thedepartment isresponsible. This idea was suggested by some of the
department representativesin our consultation process. It would allow
departments to apply their normal reporting and performance measures to
monitor the process.

[83] Werecommend that departments adopt this suggestion. The primary
incentivefor departments tomakereviews mandatory isto ensure that
tribunalsthat presently lack valuable tods found in the Code are given an
opportunity toacquire them.

RECOMMENDATION No. 2

We recommend that all government departments includein
ther business plans a review of the Model Code by or on behalf
of dl adjudicative tribunals established under legislation
administered by the department.
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RECOMMENDATION No. 3

We recommend that each adjudicative administrative tribunal
(or a person fromthe government department that administers
the tribunal’s enabling statute, on behalf of the tribunal) review
the Model Code and select from it the provisions which the
tribunal needs to conduct its proceedings.

[84] The selection process undertaken by tribunals should include
consultation with the tribunal’s stak eholders.

(85] The Code provisionsshould also be reviewed, and appropriate provisions
selected, whenever a new tribunal isconstituted by legislation.

C. Making the provisions operative: Incorporation by Mnisterid Regulation
(86] The next question is as to the mechanism by which tribunals are to
adopt their chosen provisions. How isa particular selected provision to
become oper ative for a particular tribunal?

[87] In seeking an answer to this question, we were guided to some extent by
the approach taken to administrative powers and procedures in Ontario. The
Ontario Statutory Powers and Procedures Act allows tribunals to exercise
some of the powers contained in the Act by making their own rules that deal
with the power. With respect to the provisionsthat operate in thisway, the
SPPA is an ‘opt-in’ statute.*

(88] Our recommendation is also for ‘opt-in’ legislation. However, the
mechanism we have chosen for opting in to the proposed legislation is
different from the Ontariomodel. Under our recommendations, in order for a
tribunal to incorporate provisions formally from the proposed APPA, it must
apply for aministerial order. When approval isgranted, the power will
become operative for thetribunal by ministerial regulation.

*1 The SPPA has some procedur al provisions that apply toall tribunals covered by it. It also
has a provision, s. 25.1, that “atribunal may make rules governing the practiceand
procedure before it”. Many of the other powersin the Act become oper ative for a particular
tribunal if the tribunal makes rules that deal with th e subject matter of the power pursuant
tos. 25.1. Thus, for example, if atribunal makesrulesthat deal with written hearings, the
tribunal may hold awritten hearing under s. 5.1, and if it makesrulesthat deal with
reviews, it may review its own decisions and ordersunder s. 21.2. The choice of proceduresis
left to the tribunals themselves.
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[89] Werecognizethat tribunalsalready possess many of the powers
contained in the proposed legislation by virtue of their inherent powers over
their process. However, we strongly urge tribunals that exercise or propaose to
exercise such powers (but do not have them expressly set out in their
enabling legislation or regulations) to adopt them formally from the Code.
This will maketherulesvisible, and facilitatethedevelopment of a
consistent practice and precedent. For the same reasons, we urge tribunals to
incorporate formally such of the provisions that embody the requirements of
natural justice asareappropriate for them. Approval of incorporation of
provisionsfrom either of these categoriesislikely tobe smply a matter of
form.*?

[90] The approval processthat we recommend is especialy significant with
respect to the additional powers in the proposed legislation that cannot be
implied asessential tothe performance of a tribunal’s mandate. Som e of
these powers can enable tribunals to affect participants’ rights significantly.
Examples arethe power toreconsider a decision, or to extend a statutory
time period. Wethink it is important that before a tribunal can appropriate
such powers, there be a check on whether the powers are suitable and
necessary given thefunction of thetribunal. It is primarily for power s such
asthesethat we recommendthe ministerial approval process. However, for
the sake of simplicity and uniformity, werecommend a common pr OCesSS,
through ministerial regulation, for formal incorporation of any of the
proposed APPA provisions.

[91] We alsorecommend that where anew tribunal is constituted by
legislation, the procedures from the APPAthat are suitableto it be
appr opriated by the method set out in the new Act.

“2 An exceptionis wherea tribunal triesto incorporatea rulein relation to which its
enabling legislation has a more oner ous or otherwise conflicting requirement. For example,
theenabling legislation may have a provision that all hearings must be oral (in contr ast to
the Code provision allowing written or electronic hearings unless significant unfairness

wou ld be caused), or it may requirethat proceedings must be transcribed (in contrast tothe
Code provision that transcripts are at the discretion of the tribunal (unlessthereis arequest
from a participant)). In such a casethe enabling legislation should prevail, and it should not
be possible for the tribunal to avoid it by incorporating a Code provision dealing with the
same subject matter; ministerial approval should be withheld.

It is alsoimportant toinsurethat wherea tribunal adoptsa power, it adoptsthe
associated conditions for its exercise, for exam ple, that no significant unfairnessis caused,
that participants beheard onthequestion, orthat thepublicinterest ismet.
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[92] Asthe APA isadministered by the Department of Justice, we think the
Minister of Justice should be theapproving Minister. Approval by one
Ministry will facilitatethe devel opment of a body of experienceastothe
propriety of particular powers relative to particular functions. It will also
help ensur e consistency where thisis appropriate.*

[93] The criteria to be applied by the Minister of Justice may be set out in
regulations. (Alternatively, they could be includedin thelegislation itself.) In
our view they should include thefollowing factors:
. that areview of the Code was undertaken
. that the provision sought doesnot conflict with thetermsor
purpose of thetribunal’'senabling legislation
. wher e the provision confers a power, that the power is suitable and
necessary for the tribunal’s decision-making process
. where the provision confers a power, that the selection indudes the
appropriate criteria for the exercise of the power.*

[94] The selections (and resulting tribunal rules) can beincluded in asingle
regulation under the Act that sets out which provisions have been
incorporated by particular tribunals.

RECOMMENDATION No. 4

We recommend that the APPA contain aprovision enabling
tribunals to apply to incorporate particular sections of the Act
by reference. Approvals should be by ministerid regulation,
made by the Minister of Justice.

[95] Part V contains a draft Administrative Powers and Procedures Act,
which incorpor ates therecommendationsin this Chapter. This draft act

3 The Explanatory Notestotheprovisionshighlight case law thatisrelevanttothe
application and inter pretation of the provisions. Thisis a developing body of law, and will
require periodic updating. It would be desirable if the office responsible for issuing ap provals
were also to develop acentrally-located repository of developments in law and practice, to
which tribunals them selves could contribute their experience. This could be incorporated
periodical ly into a loose-leaf version of the M odel Code.

* In some cases tribunals may need only parts of a provision, as other parts are inapplicable,
or thesubjectisalready covered in thetribunal'sexistingrules. In such cases, apart from the
qualification that tribunals select appropriate criteria for the exercise of a power when they
select a power, selections may bemade of al or part of a provision.
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adopts the Model Code, establishes the ‘opt-in’ procedure, and enables
regulations to be made to govern the ministerial approvals.

D. Incorporation of the Provisions Before Legislation Is Enacted

[96] The process of incorporating provisions from a new Administrative
Powers and Procedures Act, and the full benefitsof visibility and consistency
that come with this process, will be possible only after the new legislation is
passed. Inthe interim, tribunals may undertake a review of the Model Code.

[97] It is possiblefor tribunals to adopt some of the provisions of the Code
informally, namely
. those provisions of the Code that embody powersthat tribunals
have under the common law by virtue of their inherent control over
their own process, and
. requirementsthat tribunals are required to meet under the
common law.
Where they do so, they should ensure that the provisions soadopted are
printed aspart of their rulesand made availableto the public.

(98] With respect tothe provisions that dorequirestatutory authorization,
wher e the changes are immediately necessary, tribunals may seek
amendment totheir enabling statutes, or, wheretheir statutes allow
procedur al rule making by regulation, adoption of the rules by regulation.

[99] It isimportant to note, however, that incorpor ation of the M odel Code’s
provisionsby any of themethods just described doesnot achieve the goal of
placing tribunal rules in a highly visible and common location, with the
concomitant benefits of accessibility and the development of common
interpretive precedents. Thus whereincorporation is done informally, we
urgetribunals totake the additional step of faomal incorporation through the
mechanism in the Code when t his becomes possible.

[100] Equally or more important, it is necessary to recognize that our primary
recommendation is that the Model Code be legislated as an ‘opt-in’ statute.
Assuming that this recommendation will be followed, the provisions that
appear in the legislation may not be exactly as we have recommended them.
Tribunals that adopt the Model Code provisions by means other than by
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referencefrom a legislated Administrative Powers and Procedures Act may
need to make further revisions once the legislation becomes available.
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PART IV —MODEL CODE

Use of Terms

Agencyftribunal

Throughout this document we speak of both ‘agencies’ and ‘tribunals’. These

terms ar e commonly used inter changeably. However, in the context of this

document, we use ‘agency’ and ‘tribunal’ to refer to different things. ‘Agency’

as we use it has a broader meaning then ‘tribunal’. Some administrative

bodies have a variety of functions, often conducted by separate individuals or

brancheswithin the organization. These might include the following:

. providing services

. setting rates and standards

. setting or advising on government policy

. promoting or conducting research into particular activities
. providing advice to the public

. investigating, and prosecuting, violations of the enabling statute
. making other types of adjudicative decisionswith respect to such
viol ations

. adjudicating with respect to other kinds of issues or disputes affecting

rights or intereststhat arise under the enabling statute, in particular
cases.

When we speak of an agency, we arereferring to an administrative body in

terms of the totality of all such functions and the personnel that perform
them. When we speak of atribunal, wearereferringtothepart of the
organization that has an adjudicative function: that decides issues or
disputes with respect to rights and interests in particular cases.

Party/participant
Under Provision 20, we set out therulesfor determining standing to

participate in the proceedings of atribunal. Participants may be either
‘parties’, or ‘non-party’ or ‘other’ participants.
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As discussed in the Explanatory Notes under that provision, aparty isa
person who isdirectly involved in and affected by anissue or dispute, and
whois granted standing under Provision 20.1. (Such a person has,
accordingly, all the participation rightsconferred on partiesin various
provisionsin the Code.)

‘Non-party’ or ‘other’ participants may be either

. persons who are entitled to be granted such standing by statute, or by
virtue of the fact that they will be “direcly affected” by the tribunal’s
decision (see Provision 20.2), or

. persons who are granted standing at the discretion of the tribunal
because they have somelessdirect interest, or may make a useful
contribution (see Provision 20.3)

(Such partici pants have only such participation rights as thetribunal grants

them).

Unless specifically qualified (as ‘other’ or ‘non-party’), ‘participants’ isused in
this document to refer to both parties and other participants

Extr a-Code Provisi ons

A handful of powerslisted in the document that follows are designated as
‘Extra-Code Provisions'. The powersin this category would require statutory
authorization to be incorporated in a tribunal’srules, and would be useful, or
very useful, for tribunals that have particular functions. Despite this, wedo
not recommend these powers for inclusion in the proposed Administrative
Powers and Procedures Act. Rather, weraisethem sothat tribunal smay
consider whether the powers arenecessary to their function. Tribunal sthat
regard such powers as necessary may seek to have them included in their
own rules by legislative amendment or regulation.

Powersareincludedin this list for one or moreof the following reasons:

. the power is likely to be useful to only a small minority of tribunals

. conferral of the power requires a careful balandng of the need for the
power against other interests, such asprivacy

. the power is unsuitable for ageneric provision because it is not possible
toframeit in a way that will meet the particular needs of various
tribunals
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. the power involves the courtssois not properly housedin a set of
procedural powers and rules of tribunals.

The powersin thislist should be incorporated, if needed, by amendment to

thetribunal’senabling statute or regulations.

The ‘extra-ocode provisions’ are included in the parts of the Code in which they
fall by subject-matter, and are also listed together on page 183

The use of square br ackets

Some of the Provisions contain a series of squar e brackets. This means that a
tribunal may make one of a number of available choices for its own rules.

Thenumbering of Code provisions

There is an occasional gap in the sequence of Mode Code provision numbers.
Thisis because some provisions were proposed, but rejected during the
consultation and review process. Where this is so, the section heading has
usually been retained, and a comment or discussion induded, but thereis no
‘Provision’. Theoriginal numbersfor theremaining provisionswerekept for
the sak e of ease of reference to the Consultation Memorandum. The
provisions should berenumbered in the legislated Model Code. (The ‘extra-
code provisions’ should also beremoved in the legislated document.)
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1. PRE-HEARING POWERS AND PROCEDURES
Overview

PART 1. PRE-HEARING POWERS AND PROCEDURES

Owerview:
This part on pre-hearing procedures deals with all the mattersatribunal
should consider before holding a hearing. These ar e as follow:

A. Acknowledgments and notifications: This provision deals with how an
agency isto respond on receipt of an application, and who it isto notify that
an application has been brought.

B. Decisions not to hold a hearing: A series of provisions under this heading
deal with situationsin which a tribunal can avoid holding a hearing where a
hearing is unnecessary, as falows:

. refusal to accept an application, or early dismissal

. decision on the basis of consent of the parties

. declaratory orders

. stating a case

. reroutingtoan ADR (alternative disputeresolution)
proceeding.

Thereisalso a provision dealing with withdrawal. This last provision
assumesthat a tribunal may allow withdrawal, but reservesthe rightto
continuethe proceeding in specified circumstances. It also provides for
deemed withdrawal in specified circumstances.

C. Generic hearings: This provision allows a tribunal to hold special hearings
to establish tribunal policy, or to indicate factors it may consider in
exercisingitsdiscretion, andtoissue policy statementsarising ther efrom.

D. Consolidation, joint hearings, etc.: This section containsa provision that
allows a tribunal beforewhom two or more applicationsinvolving the same or
similar issues of fact or law have been brought, to deal with the mattersina
common hearing, or to apply the evidence received in one hearing to another
hearing. Provision is also made for joint hearings of more than one tribunal.
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E. Pre-hearing conferences: Provision is made for a tribunal to hold a pre-
hearing conference that will allow it to conduct a hearing in the most efficent
and orderly manner possible. Under this provision it is possible for a pre-
hearing officer (possibly a staff rather than tribunal member) to deal with
issues of scheduling. Thereisalso a provision that allows for the designation
in appropriate casesof a single tribunal member to deal with more
substantive preliminary matters (for exampl e, objectionsto subpoenas, or the
stat us of interveners).

F. Investigations: The final section in Part 1, oninvestigations, is rel evant to
tribunals that by virtue of their particular function need to obtain
information on their own mation (in contrast torelying on the partidpants to
bring forward necessary information). Here there is provision for authorizing
staff to conduct informal investigations. The section also dealswith a
tribunal’spowersto order disclosure of information, or to authorize othersto
obtain information, oautside the context of the hearing. (Witnesses and powers
to order disclosure within the hearing context are dealt with inthe ‘Hearing
Powers and Procedures’ part of the Code.)
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A. Acknowledgments and Notifications

PROVISION 1.1

Where a tribunal receives an application that will giverise to further
proceedings it shall ensure that the following persons are notified, within a
reasonabletime, of receipt of theapplication:

. the applicant
. all personsnamed in theapplication
. all personswho have had standingin earlier proceedings of the

tribunal with respect tothe subject of the application

. all persons whom the tribunal knows or reasonably believes are
entitled by statuteto standing in proceedings with respect tothe
subject of the application

. all other persons whom the tribunal knows or reasonably believes
will be directly affected by the proceedings.

A tribunal may, at itsdiscretion, give notice of the application to any other

person.

Explanatory Notes

Purpose of the provision/ relation to rules for standing

This provision is meant toensure, sofar aspossible, that thepersonswho are
entitled to, or may be permitted to, beinvolved in an adjudicative
administrative hearing are notified.

The provisionisrelated to Provision 20, which sets out the rules respecting
party and non-party participant standingin proceedings arising from an
application.

Provision 1.1 ensures that all personswho are entitled to standing under

Provisions 20.1 or 20.2, either as parties or as non-party participants, will be
notified and thereby given an opportunity to apply for standing.
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Provision 20.3 also provides for standing to be granted on a discretionary
basistothose who arenot entitled under Provisions20.1 or 20.2, but whose
participation is warranted on someother ground, for example, those who may
have a novel argument or perspective, who are indirectly affected, or who
represent the public interest. The final clause under Provision 1.1, under
which atribunal may give notice to any other person, allows a tribunal to
alert such potential participants to the opportunity to apply for standing.

‘that will giverisetofurther proceedings’

The qualifier “that will giverise to further proceedings” indicates that the
requirement for notification of personsother than theapplicant is not
applicable to applications that are not accepted by the tribunal, for example,
because the tribunal has no jurisdiction (see Provision 2.1) or because it
decides that the application is an abuse of process (see Provision 3.1).

“directly affected”

Provision 1.1 includes a requirement to notify persons who are “directly
affected” by a decision to be made by a tribunal. The common law rules of
natural justice require that such per sons should be given an opportunity to
be involved in the proceeding. (As noted above, such persons are entitled to
standing under Provisions 20.1 or 20.2.)

Thecommon law requirement to give notice, despitethe absence of a
statutory requirement, to persons who are directly and necessarily affected
by the decision to be made in a proceeding, is set out in Canadian Transit Co.
v. Public Service Staff Relations Board (Can.) (1989), 39 Admin. L.R. 140
(F.C.A.).* This case also provides some clarification of “directly and
necessarily affected”, per Marceau J.A., at 151, as fdlows:

It is clear to me that mere interest in the eventud outcame of a proceedng
before a tribunal, whether financial or otherwise, is not in itself sufficient to give
an individual a right to partici pate therein. The demands of natural justice and
procedural fairness cettairly do not require S0 much andin any evert it woud be

%5 We have omitted the qualifier “and necessarily” on the basis that “directly affected” means
what it saysand doesnotimport somenotion of amerely speculative or contingent effect.
Many of the cases dealing with this concept use only the words “directly affected”.
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impossilde inpracticeto go that far. In my judgenert, to be among the
interegted parties tha a tribunal cught toinvolvein a praceedng beforeit to
satisfy the requirements of the audi alteram partem principle, an individual must
be directly and necessarily affected by the decision to be made. His interest
must na beindrect ar cantirgent, asit is when the dedsion may reach imonly
through an intermediate conduit alien to the preoccupation of the tribunal, such
as a contractual relationship with one of the parties immediately involved.

MacGuigan, J.A. also suggested, at 149, that it isrelevant toinquire
“whether theinterests denied a hearing would be adequately represented by
aparty more directly involved”.*®

Additional procedures on receipt of an application

Procedural rulesfrom a number of other jurisdictionsprovide additional
stepsto be taken by atribunal on receipt of an application, such asthe
following:

. notification of errors or omissionsin pleadings

. requestsfor additional necessary information

. notification of the name, title, address of a contact person

. notification of any sources of information, advice, for the applicant
. means and time for replying, consequences of failure

. notification of any sources of information, advice, for other parties
. notification of conciliation machinery.

46 MacGuigan J.A., alsosaid, at 146:

Probably no principle is more fundamental to administrative law at common law than that
of audi alteram partem, a rule of natural justice that parties be given adequate notice and
opportunity o be heard, and at least fromthe time of Cooper v. Wansworth Bd. of Works
(1863), 14 C.B. (N.S.) 180 at 194, 143 E.R. 414 at 420, the Courts have used “the justice
of the common law” to “supply the omission of the legislature” where a statute authorizing
interference with property or civil rights is silent on the question of notice and hearing.

For other casesrelevant to the topic of entitlement to notice and the meanin g of “dir ectly
affected” see: Nova Scotia Nurses’Union v. Sacred Heart Hospital (1995), 145 N.S.R. (2d) 62,
418 A.P.R.62 (N.S.S.C.); ReMannion (No. 2) (1983), 44 O.R. (2d) 37 (H.C.); Foathills v. Alta.
Assess. App. Bd. (1986), 72 A.R. 370 (Q.B.); T.W.U. v. Canada (CRTC) (1996), 31 Admin. L.R.
(2d) 230, at 245 (S.C.C.); C.U.P.E. Local 30 v. WM . (1996), 34 Admin. L.R. (2d) 172, at 176-
179 (Alta C.A.); Schaefer v. Yukon Liquor Cor poration, [1997] Y.J. No. 146 (Q.L.) (Yuk. S.C.);
Appleton v. Eastern Provincial Airways (1983), 6 Admin. L.R. 128 (F.C.A.); Okanagan
Helicoptersv. Canadian Helicopter Pilots Association [1986] 2 F.C. 56 (Fed C.A.); ReBradley
and Ottawa Professional Firefighters Association (1967), 63 D.L .R. (2d) 376 (Ont C.A));
Hoogendoorn v. Greening M etal Productsand Screening Co. [1968] S.C.R. 30 (S.C.C.). See
also the discussion in Macaulay (supra, note 13) at 12.3(c)(i).
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For sometribunals it would also be useful to have a rule requiring applicants
toprovidethetribunal with the necessary information for identifying other
potential participants who meet one of the criteria in Provision 1.1.

Rules such as these are too detailed for the Model Code. However it would be
useful for tribunals to develop a routine procedur e for this stage, involving
some or all of the stepslisted, and to make this procedure, aswell asits
procedurefor other stages, availableto users. See Provision 53, which
requires that tribunal procedures be made public.

PROVISION 1.2
In appropriate circumstances the tribunal may direct that notice under this
provision be given by theapplicant.

PROVISION 1.3

The tribunal may approve alter nate forms of notice where notice to
individualsisimpracticable, or where aperson to be notified is avoiding
service of notice.

Explanatory Notes

An example of an alternate form is publication in a newspaper that is under
general circulation in the relevant area, 30 daysin advance of the proceeding.

Apart from provisions 1.2 and 1.3 (and parallel provisions under the ‘Notice
of Hearings section), theModel Code does not ind ude rulesrespecting
service of notice (or of other documents), as such rules wer e thought to
contain too much detail. Howvever, tribunalsare encouraged todevel ogp and
adopt rules for service. SeePart 4, N,* which refers to the standar dized rules
in relation to the service of documents contained in the Federal

A At page 181.
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Administrative Hearings Act,”® and list s the kinds of things covered by the
rules.

*® This document is reproduced in Macaulay (supra, note 13) at 38.2.
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B. Decisions not to Hold a Hearing

1. Refusal to accept an application, or early dismissal

a) refusal to accept or proceed with an application (or refusal to continue where proceedings have
begun) where there is a want of jurisdiction or other fundarmental defect

PROVISION 2.1

A tribunal may, on its own motion or on the motion of a par ticipant, refuse
to accept or proceed with an application, or refuse to continue where its

pr oceedings have begun, if it lacksjurisdiction over the matter, or if the
application contains some other fundamental defect.

Explanatory Notes

Purpose
The purpose of the provision isto preserve scarce resour ces.

Jurisdictional defects: examples
Examples of the types of defects which can ground arefusal to proceed are as

folow:

49

the matter is submitted beyond the statutory time limit, or beyond an
extended time limit*

the applicant has not taken steps or met conditions that are required
for advancement of the proceedings (thismay include the pursuit of
another avenue of appeal that is a precondition to an application)

the subject matter or particular circumstances of the applicationis
outside that defined by the statuteaswithin thejurisdiction of the
tribunal

the tribunal does not have the power to grant the remedy or make the
decision or order requested by the applicant, or to grant any other
remedy or relevant decision or order

the supporting reasons show no basis for triggering the tribunal’s
process, or no basisfor granting aremedy or making a rel evant
decision or order.

See Provision 55, which gives tribunals power to extend statutory time limits.
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Provision 2.1, and in particular the second of the examples listed thereunder,
is not primarily aimed at merely technical defectsin an application, for
example, a failureto supply certain minor items of information, or to pay an
application fee. Matters such as t hese should be covered by the procedural
rulesthat tribunals develop in accordance with the suggestion in the
Explanatory Notes under Provision 1.1.°° (There should be provisions
whereby theapplicant is notified of such minor defects by tribunal staff and
given an opportunity tocorred them.) However, failure by an applicant to
rectify such a deficiency in the application may prevent thetribunal’s
proceeding further. For example, there may beinsufficient information to
demonstratethat the matter is within thetribunal’sstatutory mandate. An
unrectified failure to pay application fees, or to fdlow atribunal directive
such as one to notify athers, may also preclude continuation of the process.

PROVISION 2.2

Before deciding not to proceed or not to continue to proceed with a matter
under this section, thetribunal shall notify the applicant of its concern and
provide an opportunity to respond, in such manner (oral, written,
electronic) asthetribunal directs.

Explanatory Notes

Wherethetribunal’'sstructureallows it, it should be possiblefor an agency
staff member in very clear cases, or asingle member of the adjudicative
branch in less certain matters, to exercise the initial screening function. The
tribunal should then notify the applicant of the percelved absen ce of
jurisdidion or other fundamental defed, and of the applicant’s right to
respond to the concern. If the applicant responds when so notified and
indicates a desire that the application proceed, the decision whether to
proceed should be made by a tribunal panel under Provision 2.1, taking into
account the applicant’s response.

0 See page 43.
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PROVISION 2.3

The decision of atribunal not to proceed or not to continue to proceed with
amatter under this section may be appeal ed to [another appr opriate body
within theagency] [the tribunal chair].

Explanatory Notes

Provision 2.3 is another measur e to safeguard ready access to dispute
resolution. This recommendation provides that the panel’s decision under
Provision 2.1 should be subject to appeal to another appeal body within the
agency (possibly the tribunal Chair) where the agency’s structure allows this.
Whether or not such an appeal mechanism is available, the decision will be
subject to judicial review.

b) refusal to accept or proceed with an application (or refusal to continue where proceedings have
begun) where the proceeding is an abuse of process

PROVISION 3.1

A tribunal may, on its own motion or on the motion of a participant, refuse
to accept or proceed with an application, or refuse to continue where its
proceedings have begun, if it determines that to proceed would be an abuse
of process.

Explanatory Notes

Purpose
As with theforegoing section, screening of thistype preserves scarce
resources.

Abuse of process: examples

Examples of situations that could constitute abuse of processinclude the
following:

. the supporting reasons are frivolous or trifling
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. the proceeding was initiated or continued primarily with the intent to
cause distress o harm to others

. the proceeding was initiated or continued only for the pur pose of delay

. the proceeding is an unjustified attempt to have amatter redetermined
that has already been resolved in an ear lier proceeding.”

(Thislistisfor the purpose of illustration only, and is not meant to be

exhaustive.)

Common law power

In S.(N.) v. Norris (1992), 6 Admin. L.R. (2d) 228 (Ont. Gen. Div.), at 238-239,
a case involving repeated applications before a mental health review board,
Misener J. conmented that the power of atribunal to prevent an abuse of its
process exists in the common law quite apart from the stat utory power to do
thisunder s. 23 of the Ontario Statutory Powers and Procedures Act. The
court affirmed thetribunal’s power to refuseto commence a hearing.>

PROVISION 3.2

Before deciding not to proceed or not to continue to proceed with a matter
under this section, thetribunal shall notify the applicant of its concern and
provide an opportunity to respond, in such manner (oral, written,
electronic) asthetribunal directs.

1 There may becircumstancesin which an attempt to have a matter reconsidered is
justified, as wher e an error has been made, or circumstan ces have changed. See Provision 44,
which deals with reconsiderations.

%2 Seealso Re C. (J3.)(1991),2 Admin. L.R. (2d) 92 (Penetan guishene Psychiatric Review
Board), which involved the exercise of the statutory power to prevent abuse of process under
s. 23 of the SPPA. In that case the action char acterized as abuse of the tribunal’s processwas
the application by a mental hospital to have a Psychiatric Review Board rehear issues and
evidence alr eady adjudicated upon by a different panel of the Board (after the hospital had
laun ched and abandoned an appeal from the original decision). The second Board agreed to
hear furt her evidence asto the patient’s involuntary status, but excluded the evidence and
issues upon which therehad already been an adjudication.
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Explanatory Notes

The concern that a proceeding may be an abuse of processinvolves
consideration of the merits. Therefore the notification tothe applicant that
thetribunal hassuch a concern should be based on the consideration of the
application by an adjudicative member. If the applicant r esponds when so
notified andindicates a desirethat theapplication proceed, the decision
whether t o accept the application should be made by a tribunal panel, taking
intoaccount the applicant’s response. (Where the concern arises during the
course of the proceeding, the decd sion not to continuewill be made by the
hearing panel.)

PROVISION 33

The decision of atribunal not to proceed or not to continue to proceed with
amatter under this section may be appeal ed to [another appr opriate body
within theagency] [the tribunal chair].

Explanatory Notes

Provision 3.3 is another measur e to safeguard ready access to dispute
resolution. This recommendation provides that the panel’s decision under
Provision 3.1 should be subject to appeal to another appeal body within the
agency (possibly the tribunal Chair) where the agency’s structure allows this.
Whether or not such an appeal mechanism is available, the decision will be
subject to judicial review.

PROVISION 34

Wherea tribunal deddestorefuseto accept or proceed with an application
or to dismiss a matter on the basis that the proceeding is an abuse of
process, it shall givereasonsfor itsdecision.
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Explanatory Notes

Reasonsshould be given for all tribunal decisions (see Recommendation
38.1). However, a reasonsrequirement is specifically set out for a decision
under this provision because such a decision restricts access to the dispute
resolution process, and may for sometypes of casesbelargely a matter of
personal judgement. Thesefactorsmakeit especially important that the
basis for the decision be visible.

¢) dsmissal withaut hearing fromall partidpants where the evidence does nat support the
application

PROVISION 4

A tribunal, on its own mation or on the motion of a partici pant, may
dismissa matter without hearing from all the participants where it has
before it all the evidence which the applicant wishes it to consider, and the
evidence, if taken to betrue and given the most favourable meaning that
can reasonably be attributed toit, cannot support the application.

Explanatory Notes

The purpose of Provision 4 isto allow the tribunal to discontinue ahearing
that has commenced wher e it becomes apparent that the evidence completely
fails tosupport the application. It is meant toavoid wasting tribunal
resources.

Theprovision is not meant to be exhaustive in the sense of setting out the
only condition under which a proceeding that has been initiated may be
discontinued. (Other possible circumstances are set out under Provisions 2.1
and 3.1. A tribunal may also decideto discontinue a proceeding for other
reasons that are unrelated to the strength of the evidence.>)

% For exam ple, under section 59(1) of the Legal Profession Act, a matter involving a
mem ber ’s condu ct m ay be discontinued beforea hearing is commenced wherethe Condu ct
(continued...)
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In some cases a tribunal may prefer to decline t o exercise this power in
favour of allowing participants to“have ther say”.

An unsuccessful request for an early dismissal is not to prohibit those
making the request from participating in the remainder of the hearing as
fully as they might otherwise have done.

2. Deciding (disposing of amatter, or granting a particular order or provision therein) on
consent, or on default

PROVISION 5

A tribunal may, at its discretion, make a determination or disposition, or
grant an order or provision therein, on the consent of all the parties (and
other partid pants, depending on the terms of their participation).

A determination, dispaosition or order under thissection may include such
termsastheparties(and other participants, depending on theterms of
their participation), with the approval of the tribunal, determine are

appropriate.

A determination, disposition or order under this section shall not be
granted where its terms offend the gener al spirit and purpose of the statute
under which the matter arose, or where it isnot in the publicinterest.

3 (...continued)

Com mitteeis satisfied that the circumstances of theconduct do not justify the continuation of
the proceeding. (Similarly under s. 59(2) a hearing already comm enced may be discontinued
by the Hearing Committee on the basis of the same criterion.) Under acriterion such as this,
a matter may well bediscontinued although the condition of Provision 4-that the facts as put
forward provide no support for the application—has not been met. The reasons for
discontinuing may well bequitedifferent from thestrength of theevidencerelativeto a
particular allegation of fact. For exam ple, a proceeding may be discontinued where thereis
an effective alternative to prosecution, such as a practicereview. Provision 4 is not meant to
displace or guide theinterpretation of such rules.

This point is also illustrative of the more general point that the Model Code is not meant
as astatement of the common law relative to tribunal practice, and it would beinappropriate
torely on its provisions toargue about what a tribunal that hasnot adopted such provisions
should or should not do. See note 12.
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Explanatory Notes

Public interest concerns

The third clause of Provision 5 is based on the recognition that a tribunal’s
statutory mandate may requireit totakeinto account matterswhich the
participants will not raise or advocate, for example, agency or government
policy, thespirit or purpose of the statute, or theinterestsof the public or
unrepresent ed per sons. | n such cases it may be necessary for the tribunal to
make an independent deter mination regardl ess of the position of the
participants, and possibly to obtain information in addition to that which the
participants have put forward.

As a sub-head of the more general point,the need for an independent

determination may arise where thetribunal is given the responsibility to
make factual determinations. The purpose of the statute may dictate that
these be made accurately regardless of the position taken by participants.

Relation to ADR
Provision 5 should be read together with Provision 9, which deals with ADR
proceedings, and resolutions agreed to thereunder.

Consent orders for procedural matters

In addition to orders that deal with the substance of mattersin dispute,

consent orders may also deal with procedural issues. For example, a consent

order could deal with any of the following:

J adecision that a participant in one application before the tribunal
represent other participantsin other pending applications, or somewhat
similarly,

. adecisiontorun a“test case” on a matter within thetribunal’s
jurisdiction (that is, tostay the proceedingsfor one or more cases and
proceed with a single one); the order could also deal with application of
theresulting decision or order to the remaining proceedings.

In all cases such asthese, adiscretion remains with the tribunal whether to

grant the consent order.
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Jurisdicion by consent

Jurisdiction cannot be conferred on atribunal by consent.
(See Essex | ncorporated Congregational Church Union v. Essex County Council
[1963] A.C. 808 (H.L.); Wade, H.W.R., Administrative Law, 6" ed.,* at 264-65.)

PROVISION 5.1

Where a person has standing to participate in a proceeding, and has been
notified of the proceeding, but does not participate, the tribunal may make
a determination or disposition, or grant an order or provision therein under
this section, on the basis of the consent of those participants who do

par ticipate.

3. Withdrawal of proceedings: refusal to permit; deemed withdrawal

PROVISION 6

A tribunal may refuse to permit withdrawal of an applicationin the

following cir cumst ances:

. to deal with costs, where thisis appropriate and the tribunal hasthe
power to do so

. to protect the publicinterest.

A tribunal may impose conditions on withdrawal.

Explanatory Notes

Where a tribunal refuses topermit withdrawal, it cannot, as a practical
matter, forcethe applicant to continueto carry the proceeding or to
participate, except as a compelled witness. However, if the public interest so
requires, the tribunal can go on to make a determination based on matters
already raised, or on further evidence or submissions provided by other
participants, or it may itself order further investigation or the production of
further evidence if it has the power to doso. (See Provisions 16 and 32.2 with
respect to the power of tribunalsto compel evidence on their own motion).

54 Clarendon Press, Oxford, 1988.
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Notealso Provision 9respecting ADR, and in particular the discussion about
mattersin which atribunal hasresponsibility to ensure that settlements
reached by theparticipantsaccord with the purpose and provisions of the
statute.*

PROVISION 6.1

Where a matter isadjourned to an unspecified later time and no steps are
taken by the applicant within a reasonable time to advance it, the tribunal
may, after notifying the applicant, and after a suitable further period has
elapsed, treat the matter as withdrawn.

4. Declaraory decisions: (decisions asto the gpplication of the law [statute, rule, decision
or order] to unproven ar hypothetical facts)

This provision should not be included in the proposed Administrative Powers
and Procedures Act.

PROVISION 7 [Extra-Code Provision]

On themotion of an interested person a tribunal may, at itsdiscretion,
Issue a decision with respect to how thelaw (statute, rule, decision or
order) applies to unproven or hypothetical facts.

Explanatory Notes

This provisionisincluded in Part 1 because a general inter pretive statement
of how thelaw applies may obviatethe need for hearing a multiplicity of
cases involving the same or similar facts.

However, the legislated Model Code will not contain a provision empowering
atribunal to declarehow thelaw applies to unproven or hypothetical facts.

% Anillustration of a circumstance in which it would beinappropriate to permit withdrawal
is the case of a human rights complaint brought by an employeewher e the em ployer

subsequ ently offers some monetary or other incentive (other than relief from continued
discrimination) for the employee to withdraw the complaint.
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Instead, this power will be included in the list of powers that tribunals may
consider for inclusion, by amendment, in their enabling legislation. (This list
is at page 183.)

The provision is not included in the proposed Administrative Powers and
Procedures Act for two reasons. First, in contrast to a policy-making or rule-
making function that is performed inter nally by atribunal,* the process
contemplated hereisinitiated by personsoutside the agency, who put
forward the hypothetical facts. Many tribunals may prefer not to be open to
applications that would expend tribunal resourcesin this manner at the
instance of private interests. Second, a power such as this should be
accompanied by rules as to entitlement to notice, participation rights, what
information isrequired before a decision is made, and what rights of appeal
or review are conferred. What is appropriate under each of these headings
would vary acoording to the nature of the decision to be made.

Wherethis power is incorporated in tribunal rules, a declaratory decision

should not be made where:

. thedecision would directly affect therightsof personswho do not
consent to or participate in the declarat ory decision procedure, or

. the decision involves a matter that isthe subject of pending
administrative or judicial proceedings.

Admitted facts

In some of the materials from which the Model Code provisions wer e drawn,
declar at ory order s cover decisions based on agreed or admitted facts as well
ason hypothetical facts. However, Provision 7 does not cover decisionson the
basis of admitted or agreed facts. Such decisions are covered under the rules
for the hearing process in the next part of the Model Code (the facts are
proved by admission at the hearing).

% Tribu nals may develop policy or interpretive statements inform ally, or by more formal
means such as under the ‘Generic Hearings” process under Provision 10.
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5. Stating a case

PROVISION 8
A tribunal may, on itsown motion, or at itsdiscretion on the motion of a
participant, state a caseto acourt on questions of law or jurisdiction.

Explanatory Notes

Purpose
This procedure can save costs. It might also avoid placing the onus of
appealing a tribunal ruling on one of the participants.

Circumstances for exercise

A tribunal can be guided in deciding whether to exercise this power by the
principles developed in relation to the separatetrial of points of law in civil
proceedings (Alberta Rules of Court, R. 220.). The question of law should be
given over tothecourt only if it is determinative of the case if decided one
way. If the point of law turns on facts supplied by thetribunal, these should
be finally and totally decided or agreed for all purposes.

6. Re-routing to ADR proceedings

PROVISION 9.1

A tribunal may engage in alternative dispute resoluti on proceedings. A
resolution reached by theparticipantsthrough ADR can, at the discretion
of the tribunal, become an order of the tribunal, subject to the purpose and
provisions of itsenabling legislation.

Explanatory Notes

Purpose

Theavailability of ADR mechanismsisdesirabletoincrease the efficiency of
thetribunal. ADR also potentially affords to participantsthe advantagesof a
resolution on which they have agreed.
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Proprigy of ADR

To decide whether ADR is appropriate for a given case or class of cases, a

tribunal should consider whet her

. the participantsarewillingtotake part in the process,

. the processwould expeditetheresolution of the matter beforeit;

. a definitive or authoritative resolution of the matter is required for
precedential value and an ADR process would not be likely to give rise to
such aresol ution;

. thematter involves or may bear upon significant questions of
government policy that require additional procedures before afinal
resolution may be made, and an ADR process would not likely serve to
elucidate or develop such policy;

. thematter significantly affectspersonsor organizationsthat are not
participants to the proceeding;

. afull publicrecord of the proceeding is important and an ADR process
could not provide such a record;

. the tribunal must maintain continuing jurisdiction over the matter, with
authority to alter the disposition of the matter in light of changed
ciraumstances, and an ADR process would interferewith the meeting of
that requirement by the tribunal.

The decision whether to engage in ADR should be that of the tribunal, taking

into account the views of the participants. Even where participants, or some

of them, are reluctant, atribunal may dired them to attend ADR sessions.

(Where they fail todo so, a tribunal that has costs powers might takesuch a

failure into account in awarding costs.) However, for many situations there

may be little point in initiating proceedings with uncooperative partic pants.

N ecessity for an authorizing provision

Some ADR-type proceedings may not require authorization, for example,
convening a pre-hearing conference which includes defining the issues in
dispute. However, a tribunal has only the powers conferred on it by its
enabling statute. Even wherethe statute permits consent orders, the
involvement of atribunal ininstituting other dispute-resolution mechanisms,
for example designation of a negotiator or mediator from outside the agency,
would require aut horization.
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Conflict with statutory directives

Many enabling statutes provide the mechanism by which tribunals are to
resolve the mattersthat arise before them. Where a tribunal’s statutory rules
requireit to hold ahearing, the ADR provision might be regarded asin
conflict with the statutory requirement (and on this account not capable of
being adopted without a legislative amendment). However, the statutory
requirement to hold a hearing could likely still be met so long as the tribunal
required that any proposed r esolution be brought back for its
approval/incorporation into atribunal order. See the discussion under
‘additional procedural rules clause 3, below at page 61.

Types of proceedings

Various of the model codes and recommendations for model codes in the
materials surveyed for the preparation of this Code speak of different types of
ADR proceedings, for example, negotiated settlement, settlement
conferences, and mediation/conciliation. However, theactual proceduresthat
are fdlowed will vary greatly, and may be the same under any of these. The
same considerations apply regardless which of the labels is used.

“Engaging in” ADR includes directing the participants to an ADR process
involving amediator, negotiator, etc. from outside t he agency.

Timing
Resort to ADR may be had at any point inthe tribunal’s process, including
after the hearing has commenced.

PROVISION 9.2

Parties as designated under Provision 20.1 [or under the tribunal’s
equivalent rules] are entitled to participate in ADR proceedings.
Participation of those granted standing under Provision 20.2 or 20.3 [or
under thetribunal’s equivalent rules] is at the discretion of the tribunal.
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PROVISION 9.3

Wher e an ADR process has been conducted but a resolution is not achieved,

or a proposed resolution is not appr oved,

. participantsin the ADR process ar e not competent or compellable to
testify about the processin any proceeding of a tribunal or court

. the notes and work product of participants made in the course of an
ADR proceeding may not be admitted asevidencein any proceeding of
atribunal or court

. documents submitted in the course of an ADR proceeding may not be
disclosedto any other person without the permission of the person
who submitted them; such documents may not be filed in any
proceeding of atribunal or court by a participant other than the
person who submitted them

. communications made in the course of an ADR proceeding may not be
disclosed to any other person without the permission of the person
who made them; any record of such a communication may not be filed
in any proceeding of a tribunal or court without the consent of the
per son who made the communication.

‘Participant’ in this section includes t he person presiding.

Explanatory Notes

Additional procedural rules

Aside from the procedures in Provisions 9.1 to 9.3, the M odel Code does not
include procedural requirements for the conduct of ADR proceedings.
However, tribunals should develop their own procedural rulesto suit their
function and allow them to fulfill their statutory mandate. These rules could,
and in some cases should, include t he following:

1) aprovision for designating a person to presidein ADR proceedings, or to

designate such a person where the participantsrequest it, or where they
fail to designate someoneto preside. (The designated person could be
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either from outsidethe agency, or a member of the agency o a staff
member.>” The agency coul d also maintain a roster of suitable persons.)
aprovision asto what records of the ADR proceedings should be kept
and what information should be provided to the tribunal whenits
approval issought

a provision requiring that any proposed resolution be brought back to
the tribunal for its approval/incorporation into atribunal order.

Note Provision 9.1 does not requirethat every resolution reached
through ADR be brought back to the tribunal for approval. Whether
this should or should not be done depends on thetribunal’sstatutory
mandate. Some matterswith which tribunals deal involve purely
private conflicting claims between competing private participants. For
these, unless a tribunal order isrequired for enforcement purposes, the
tribunal’sapproval need not be sought. The participantsmay reach a
resolution and then enter an agreement between themselves (possibly
abinding contract). The parties may then simply withdraw their
application, or the tribunal may have a rule that a matter that is not
brought back within a specified time period will be deemed
withdrawn.>®

For sometribunal decision making, however, the enabling legislation
expressly or impliedly confers on the tribunal aresponsibility to
protect the publicinterest or public policy, or theinterestsof persons
other than the participants. I n such cases, the tribunal must ensure
that any resolution achieved through ADR that isinitiated by or
involves thetribunal does not conflict with this responsibility. (In fact,
the existence of such aninterest may be a reason not to use ADR .)
Tribunals whose mandat e involves such an element and that use ADR
should have ADR rules that require r esolutions so achieved to be

> Wherethe presiding person isa staff member, appropriate systemsshould beputin place
for ensuring confidentiality relative to the adjudicative ar m of the agency.
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Note Provision 6.1, which allows a tribunal totreat a matter as withdrawn where

a matter isadjourned to an unspecified latertimeand no steps are taken by the applicant
within a reasonabletime toadvance it.
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4)

5)

6)
7

brought back for tribunal approval.® This matter should be addressed
by all tribunalsthat engagein ADR whose mandate has a public
interest or similar component.®

Note also Provision 6, which allows atribunal to refuse withdrawal
where an issue has been raised that necessitates a ruling by the
tribunal in the publicinterest.

aprovision that the tribunal cannot unilaterally amend the proposed
resolution without the participants further involvement and a provision
for recalling the conference for amendmentsto the resol ution.
rulesregarding participation of the presiding officer, and participating
staff, at a subsequent hearing

e precluded?

e permitted on consent?

rules for termination of the ADR process by the tribunal.
rulesregarding the effect of cooperation in the ADR process, or
otherwise, on the awarding of costs. (This assumesa power in the
tribunal to award such costs.)

29 Appointing aperson torepresent the public or other interest inthe ADR proceedingis
another mechanism wh ereby the tribunal may try to fulfill this responsibility. However,
unless the matter is brought back, the responsibility isin essence delegated to the appointee,
exer cisablein aclosed setting, which may leavethe tribunal with insufficient control.

0 The tribunal might also consider what duties it will impose on its staff or appointed
negotiators in terms of informing participants of their statutory rights, and their continued
participation wherethe participantsare inclined toward aresolution that conflictswith the
requirements, standards or purpose of the enablin g legislation. An extensive discussion of
thisissueis foundin the Ontario Compendium of Model Rules.
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C. Generic Hearings (to establish tribunal policy, or to indicate factors which
it may consider in exercising its discretion)

PROVISION 10
A tribunal may inquire into any issue or matter of general application
withinits jurisdiction by means of ageneric hearing.

The tribunal may permit or require such persons as it considers advisable
to participate in the generic hearing.

Thetribunal shall give notice of a generic hearing.

Thetribunal may retain anyone with technical or special knowledge to
assist it.

Thetribunal may issue policy statements, guidelines, opinions, decisions or
orders.

Explanatory Notes

Purpose

Provision 10 isincluded in Part 1 of the Model Code because a generic
hearing may avoid the necessity for a multiplicity of hearings related to the
same subject in particular cases.

The provision is a codification of the common law. It is provided

. to bring to the attention of tribunals that they may develop policy by
means of aformal hearing,

. to provide some structur e for the conduct of such hearings, including
guidance as to participation by persons from outside the tribunal, and

. to provide guidance, by highlighting related cases, astothekinds of
guidelines that may be formulated, and how they can, and cannot, be
applied in particular cases (whether developed informally or through a
formal hearing process).
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Limitations

Guidelines that indicate policy or that assure some conformity in the

application of discretionary rulesarepermitted. Therearethree limitations

on the ability of administrative tribunals toissue guidelines and other non-

bindinginstruments:

. guidelinesmay nat contradict a statutory provision or regulation;

. they may not preempt the exercise of a decision-maker’s discretion in a

particular case (in other words, fetter discretion); and

. they cannot impose mandatory requirements enforceabl e by sanction.
See Ainsley Financial Corp. v. Ontario (Securities Commn.) (1994), 21 O.R. (3d)
104 (C.A)); Sebastian v. Saskatchewan (Wor kers Compensation Board) (1994), 119
D.L.R. (4"") 528 (Sask. C.A.).

Advantages
The formulation of guidelines has many advantages. It creat es effective and
fair administration. It enhancesthe quality of decision-making and
administrative justice by increasing certainty. It reduces inconsistencies and
raises thelevel of accountability tothe public.
See Maple LodgeFarms Ltd. v. Canada (Minister of Economic Devel gpment),
[1982] 2 S.C.R. 2 (S.C.C.); Braden-Burry Expediting Servicesv. Northwest
Territories (Workers Compensation Board), [1998] N.W.T.J. No. 172 (Q.L.) (S.C.).*

Form

Wherea policy isoutlined in clearly mandatory language, it tends to er ode

the discretion of the decision-maker .
See T.C. and J.T. v. Langley Schoal District No. 35 (1985), 65 B.C.L.R. 197 (C.A)),
at 206-7); Ainsley Financial Corp. v. Ontario (Securities Commn.) (1994), 21 O.R.
(3d) 104 (C.A), at 111; Ontario (Highway Transport Board) v. Ontario Trucking
Association (1988), 33 Admin. L.R. 166 (Ont. Div. Ct.), at 201.

b1 sSeealso Dawkinsv. Canada (Minister of Employment & Immigration) (1991), 45 F.T.R.
198 (T.D.), at 204; Duggan, Re (1988), 72 Nfld. & P.E.I.R.and 223 A.P.R. 328 (Nfld. S.C.);
Western Forest Products v. British Columbia (Workers’ Compensation B oard) (1983), 8
Admin. L.R. 43 (B.C. S.C.), at 47; Burkev. Canada (Employment and Immigr ation
Commission) (1994), 79 F.T.R. 148 ( T.D.), at 159.
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A highly detailed and definitive policy may beregarded asan exercise of a
legislative power that the tribunal does not possess. Such apolicy is so
specific it removes the element of discretion.
See Ainsley Financial Corp. v. Ontario (Securities Commn.) (1994), 21 O.R. (3d)
104 (C.A.), which involved a policy statement that “sets out a minutely detailed
regime, complete with prescribed forms, exemptions from the regime, and
exceptionstothe exemptions’ (at 111).

Fettering discretion by applying guidelines
An administrative tribunal may nat fetter the exercise of itsstatutory
discretion, or its duty to interpret and apply the provisions of its enabling
statute, by mechanically applying arulethat it had previously formulated
(other than wheretheruleis properly enacted pursuant to a stat utory power
to make subordinate legislation). The test for determining whether a tribunal
hasfettered itsdiscretion by policy isnot whether therule, guideline, or
policy was a factor, or even thedetermining factor, in themaking of a
decision. Rather, it is whether the decision-maker treated the guideline as
binding or conclusive, without the need to consider any other factors,
includingwhether it should apply totheuniquecircumstances of the
particular case. If thedecision-maker blindly applies the policy without
looking at themeritsof the particular case, it will be an unlawful fettering of
discretion.

See Maple Lodge Farms Ltd. v. Canada (Minister of Economic Devel oppment),

[1982] 2 S.C.R. 2 (S.C.C.); Sebastian v. Saskatchewan (Workers’ Compensation
Board) (1994), 119 D.L.R. (4™) 528 (Sask. C.A.).

Pr oof of fettering discretion
Fettering of discretion can be shown by
(a) direct evidence (a statement by thedecision maker at thehearing, or a
statement in the reasons, that the guidelines or policy were treated as
binding)
See Braden-Burry Expediting Servicesv. Northwest Territories (Workers’
Compensation Board), [1998] N.W.T.J. No. 172 (Q.L.) (S.C.), but see United
Messenger Co-op Ltd .v. Manitoba (Workers Compensation Board), [1994] 8
W.W.R. 663 (Man. Q.B.), where the decision-maker actually stated it was
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bound by a policy, yet thecourt held therewasno fettering of discretion
because the Board had considered many factors and not only the policy.
(b) the decision-maker may refuse to entertain submissions designed to
persuadeit either to make an exception to the policy or to consider r elevant
factors omitted from the policy
See Burkev. Canada (Employment and Immigration Commission) (1994), 79
F.T.R. 148 (T.D.), at 159; Sebastian v. Saskatchewan (Workers Compensation
Board) (1994), 119 D.L.R. (4") 528 (Sask. C.A.). In each case thefact that the
opportunity to make submissions was given tothe applicant was significant in
thecourt’sfinding that there had been no fettering of discretion.®

62 Speculation isnot sufficient to establish fettering.

See Clarev. Thomson (1993), 83 B.C.L.R. (2d) 263 (C.A.).

The court may look at the record to make an assessm ent or draw an inference.
See Alkali Lakelndian Band v. Westcoast Transmission Co. (1984), 7 Admin. L.R. 64
(B.C.C.A.); Cabre Exploration v. Arndt (1986), 69 A.R. 293 (Q.B); Brown v. Alberta
(1991),82 D.L .R. (4”‘) 96 (Alta. Q.B.), at 103; but see North Coast Air Services, Re,
[1972] F.C. 390 (C.A.), in which a challengeto a decision-maker on the basis of a
fettering of discretion by the application of a policy was refused becau se there was no
positive evidence to show that the decision-mak er had n ot tak en specific facts relative
to the applicationsinto account in refusing to except applicants from certain
regulations.
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D. Consalidation, Application of Evidence, Severance, Joint Hearings
a) consolidation: joining matters or participants in a common hearing; severance

PROVISION 11

Wher e two or mor e cases are pending before a tribunal and involve the

same or similar questions of fact, law or policy, the tribunal may, onits

own mation or on the motion of a participant, order that

. thehearings, or any part of them, be consolidated, or

. on consent of the parties (and other partidpants, depending on the
terms of their participation), one participant is to represent others;
any right of appeal of the participants who are not heard shall be
preserved.®®

The tribunal may make any related orders regarding the procedures to be

fdlowed.

A tribunal shall sever aconsolidated hearing where it appears inthe

caurse of it that consolidating the hearing is causing or will cause

significant unfairness toa participant. Where a consolidated hearingis

severed, theevidence and submissionsalready made may be applied tothe

separate hearings that ensue, to the extent that doing so causes no

significant unfairness to the participants.

The tribunal may sever a single application into two or more separ ate
hearings dealing with separate participants or separate issues.

Before granting an order to consaidate or sever the hearing(s), the tribunal
shall consider representations by the parties (and other participants,
depending on the terms of their participation) as to whether the hearing(s)
should be consolidated or severed.

A tribunal shall not consolidate the hearings
. unless it would be expeditiousto do so
. i f consalidation would cause significant unfairness toa partici pant.

3 As part of itsgeneral power to make orders, at the discretion of the tribunal, on the basis
of the consent of the participants (see Provision 5),a tribunal may also order that a test case
istoberun, or that theresult in one caseisto be applied to other pending cases.
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Explanatory Notes

Purpose

Thepurpose of theruleisto avoid the cost and time of duplication, and to
avoid inconsistent decisions. However, expediency must not be permitted to
override fairness.

Application of decision

Consolidation involves the possibility that the tribunal’s findings and final
determinations or orders will be applied to all the participantsin the
consolidated proceeding. A particular remedy may be granted in favour of all
applicants, or against all respondents. This idea is distinct from that of
simply holding two separ at e proceedings before the same panel at the same
time, for the sake of efficiency in the presentation of evidence or submissions.
In thelatter casethetribunal’sfindings, and resulting remedies, remain
separate and particular to the parties to the original separate applications.
Thelatter ideais addressed in Provision 12 below.

Privacy concerns

It may beimpracticablefor atribunal to order consolidation whereoneof the
applications before it involves matters that require the hearing to beclosed to
the public in the interests of persons affected or the publicinterest.

Appeals
Theimplicationsfor thevariousparticipants of the possible appeal of a
decision in a consolidated case may be relevant to the issue of fair ness.

Costs sharing

Where the participants agree that one should represent others, (or that a test
caseisto berun, or that theresult in one caseisto be applied to other
pending cases), consideration should be given to sharing of costs.
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b) application of evidence

PROVISION 12

A tribunal may, on itsown mation or on the mation of a participant,

. admit evidence heard at an earlier proceeding, before the same
tribunal, another tribunal or acourt, asevidenceinthe later
proceeding, or

. hold two or more proceedings at the same time and admit the same
evidence far both proceedings.

Before deciding whether to admit evidence pursuant to this provision, the

tribunal shall consider representations by the parties (and other

participants, depending on the terms of their participation) asto whether
the evidence should be so admitted. It shall not so admit the evidence

. unless it would be expeditiousto do so

. if admission would cause significant unfairnessto aparticipant.

Explanatory Notes

Conditions for admission
In deciding if admission of evidence taken at an earlier proceeding would be
unfair, the tribunal should consider if the following conditions are met:

. theissuesin theearlier proceeding were substantially the same, and

. the latter proceeding involves t he same parties (or those privy to
them®), and the party against whom the evidenceis adduced has had an
opportunity to cross-examinethe witness at the earlier proceeding, or

. theprevioudy-admitted evidenceincludes cr oss-examination on the
testimony by a party with the same interest, and on the same issues, as
the party against whom the evidence is presented in the later
proceeding, and

. thereisnoissue asto aedibility of the witness and thus no need to
observe his or her demeanour.

® Thisrefersto parties that sharean interestin an action.
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These conditions are derived from the law of admission of earlier evidencein
civil proceedings.®®

It is not necessary to show that the witness is unavailable at the new
proceeding, or that itis impractical to call him or her. Assuming there isno
pregudice, expediency is a sufficient precondition totheorder.

% see Sopinka, Lederman & Bryant, The Law of Evidence in Canada, Butterworths, 1992, at
270 et seq., wheretheauthorsdiscuss relevant cases. The authors note the precondition to
admission thatthecase involvethe sameparties (or those privy tothem), and question
whether thisshould be a requirement. In their view trustworthiness of the evidenceis
guaranteed by theidentity of interest between theearlier party who had conducted the cross-
examination, andthenew party (at 273). In Stevenson & C6té, Civil Procedure Guide,
Juriliber, 1996, the annotation toR. 263 of the Alberta Rules of Court contains a discussion of
similar issues. This discussion does not contemplate that the earlier suit may have been other
than betw een the same parties. See the discussion at 1161.
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C) joint hearings

PROVISION 13

Where mare than one tribunal has jurisdicion over the sameor similar
matters, the participants, atribunal or tribunals, the responsible ministry,
or the LG in C, may makearequest tothe tribunals toconduct a jaint
hearing. Approval of the tribunals themselves is suffident for a matter to
proceed in ajoint hearing. If tribunal approval cannot be obtained, the
request may be madetothe LG in Cfor an order in council.

Before deciding whether to hold ajoint hearing, thetribunals shall

consider representations by the parties (and other participants, depending

on the terms of their participation) asto whether a joint hearing should be

held. A joint hearing shall not be held

. unless it would be expeditiousto do so

. ifajoint hearing would cause significant unfairness toa partici pant,
or

. if itisnot possibleto comply with a participating tribunal’s enabling
legislation using the joint process.

The tribunals conducting ajoint hearing may sever it if it appears inthe

course of the hearing that

. holding it jointly iscausing significant unfairnessto a participant, or

. itis not possible to comply with a participating tribunal’s enabling
legislation using the joint process.

Where ajoint hearing is severed, the evidence and submissions already
made may be applied to the separ ate hearings that ensue, to the extent
that doing so causes no significant unfairness to the participants, and does
not conflict with the enabling legislation of the tribunals.

71



1. PRE-HEARING POWERS AND PROCEDURES
D. Consolidati on, Application of Evidence, Severance, Joint Hearings

Explanatory Notes

Purpose
Thisprovisionisintended to allow a tribunal to participatein joint hearings
with tribunals outside the jurisdiction aswell aswith other tribunals inthe
province.

It ismeant to increase efficiency by essentially running two par allel hearings
side-by-side, admitting the same evidence and submissions, or partsther eof,
for both proceedings. It is not meant to aeate a third tribunal with
jurisdiction over both matters. (If thiswere desirableit could bedone in the
enabling legislation of both tribunals, with additional provisionsasto panel
represent ation, quorums, and so on.)

Procedures for joint hearings

Prior to conducting a joint hearing, the tribunalsinvolved should meet to
determine matters such as

. who will chair the hearing

. which tribunal’s procedural rules will govern

. the procedure for reaching the dedsion or decisions

. the implications for appeals.

Though some of each tribunal’sprocedural rules could be compr omised for
thistype of hearing (deviation from procedural rules for aparticular caseis
permitted under Provision 19(2)), thejoint hearing procedure cannot conflict
with the enabling legislation of any of the tribunalsinvolved.

For example, if the same decision isto be applied to amatter asit arises
beforetwo tribunals, it will be necessary torequirethat thedecision of the
joint panel must be concurred in by at least as many membersfrom any
single tribunal as comprise the majority of the panel of that tribunal.
(Alternatively, a panel from each tribunal may makeitsown decision.)
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E. Pre-hearing Conference

PROVISION 14.1
A tribunal may conduct a pre-hearing conference.

PROVISION 14.2
A tribunal may designate a person, who need not be a member of the
adjudicative branch of theagency, to preside at a pre-hearing conference
and to make orders relating to scheduling of the proceeding. Such orders
may include, among others,
. fixingthe commencement, and estimated duration, of the hearing
. orders and dates for
« filing or exchange of : documents; witness statements; medical
examinations; experts reports, experts qualifications, admissions
e proof by affidavit
e agreedstatementsof facts
e  provision of particulars
. order of matters, of evidence and cross-examination
. theidentification of issuesthat should be heard by the full panel at
theinception of the hearing (e.g. jurisdictional challenges, extensions
of timelimits, bias, constitutional questions).

Wherea tribunal hasthe power toissuea subpoena on therequest of a
participant, this may be done by a person presiding at apre-hearing
conference under this provision.

Appeal of an order under thisprovision may be made toa single
adjudi cative member designated under Provision 14.3, or if none, tothe
tribunal.

Where a partidpant does not comply with an order under thisprovision,
the tribunal may limit or bar participation and the presentation of issues
or evidence that werethe subject of the order at the hearing, subject tothe
requirements of fairness
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PROVISION 14.3

Thetribunal may designate a single member of the adjudicative branch of

the agency to preside at a pre-hearing conference and to act with the full

powersof thetribunal to makeordersin relation to thefollowing matters:

. appeals from ordersunder Provision 14.2

. objections t o subpoenas

. standing of parties and non-party participants

. identification, simplification of issues

. the exploration of settlement possibilities; re-routing of the matter to
separate ADR proceedings

. orders for disc osure of evidence by thetribunal on itsown mation

. limitation on the numbers of witnesses, on the extent of the
presentation of evidence, rebuttal evidence, or cross-examination

. whet her the hearing should be held in private, or privacy concerns
accommodated

. the use of telephonic o other electronic means

. whether cases should be consolidated.

Appeal of an order under thisprovision may be made toa full panel of the
tribunal.

Where a partidpant does not comply with an order under thisprovision,
thetribunal may limit or bar participation and the presentation of
evidencethat wasthe subject of the order at the hearing, subject tothe
requirements of fairness.

NOTE: Adoption and approval of thisprovision for a tribunal’s rules need not
include all of the powers listed. For some tribunals it may be better to have
some of these matters decided at the inception of the hearing by the full
panel.

PROVISION 144
Notice of a pre-hearing conference under Provision 14.2 or 14.3 shall be
given to all persons who are entitled to receive notice of a hearing.
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Explanatory Notes

Purpose

These provisions provide a mechanism for conducting proceedings in an
efficient and orderly manner. They also save resources by allowing a st aff
member or single adjudicative member, as appropriate, to make ordering and
preliminary decisions.

Relation to statutory minimum for size of hearing panel

The power to designate a single adjudicative member to make order s under
Provision 14.3 is significant only if the enabling legislation provides that a
panel of morethan oneperson istohear a matter, or if it is silent on the
point (in which case it may be presumed that matters are to be heard by all
mem ber s of the tribunal).?® Provision 14.3 is meant to be availabl e, subject to
ministerial approval, to tribunalsin either of these categories. The clause
allowing appeal of an order tothefull pane would resolve any conflict
between 14.3 and the statutory minimum for the hearing.®’

Even wherea single tribunal member has power to make orderssuch as
those listed in Provision 14.3 independently of the provision (either under its
enabling legislation or by virtueof Provision 22.1), the provision is still useful
to provide guidance as to the types of matters that can be dealt with in a pre-
hearing conference.

Provisions complement existing powers
Thelisting of mattersunder these provisionssuch as,

® But note Provision 22.1, under which thetribunal (or tribunal chair) may, in the absence

of a statutory minimum, designate one or more members to carry out any of the functions of
thetribunal (and may do so despite a statutory minimum with consent of the participants).
Adoption of this provision would allow designation of asingle member to make ordersin
relationtothematterslistedin 14.3in the absence of astatutory minimum (or if thereisa
minimum, would allow thisif thereis consent).

7 A member whose decision wasthe subject of an appeal under Provision 14.3 could not
participate in hearing the appeal. Therefore in order to designat e a single member under
14.3, the structure of the tribunal must be such asto allow a quorum of membersto hear an
appeal inthe absence of the member making the order.
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. orders for filingand exchange of documents

. issuance of subpoenas and rulings on objections t hereto
. orders for disclosure of evidence on the participants’ or atribunal’s own
motion, or

. determination of standing

asmattersthat may bedealt with at a pre-hearing conference, presumes for
agiven casethat a tribunal possesses the power to do these things under its
enabling legislation or thecommon law (or by virtue of the adoption of other
provisionsin this Code). Their inclusion in Provision 14.2 and 14.3 would
make it possible for staff member or a single adjudicative member, as
appropriate, to decide issues, at an early stage, that would otherwise fall to
be decided by a full panel in thefull hearing context. A tribunal should adopt
only those parts of Provisions 14.2 and 14.3 that reflect powers they
otherwise have.

Subpoenasunder Provision 14.2
Provision 27 sets out rules for issuing subpoenas.

Participation of presiding officers in adjudication

To retain flexibility and accommodate limitations in tribunal staffing, the
Code does not contain arule prohibiting the participation of atribunal
member who presided at a pre-hearing conference in the subsequent hearing.
However, a member who presided at a conference at which the participants
attempted to settleissues should not normally preside at the hearing unlessthe
partidpants givetheir consent.

Enfor cement

Provisions 14.2 and 14.3 include sanctions for failur e to comply with pre-
hearing orders. A tribunal may also have power to award costs and hearing
expensesunder itsenabling legislation. Depending on the nature of the costs
power, consideration may be given in determining the costs award to whet her
or not the partidpants complied with orders issued at a pre-hearing
conference. Note also Provision 49, which deals with the power of tribunals to
bring contempt proceedings for failure to obey particular types of tribunal
orders.
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F. Investigations
1. Authorizing staff to conduct informal investigation

PROVISION 15

A tribunal may dired staff to carry out an informal enquiry or
investigation or otherwise gather information relating to a matter, in order
to determinewhether to conduct a hearing, or for consideration at a
hearing.

Explanatory Notes

Themandate of many tribunals impliesthat they may obtain andrey on
such information. This is often truefor tribunals whose mandateisnot
primarily or necessarily to adjudicat e between opposing party-driven
positions, but requires them totakeinto account other relevant information
and the public interest. Many such tribunals have express powers relative to
investigations. Tribunals that have such a mandate and ther efore an implied
power, but no express power, may select this provision for their rulesfor the
sake of certainty. (Note that no coercive power is attached, in contrast to
Provision 16, which follows.)

A tribunal that directsinvestigationsor relieson information derived from
them should have regard to the law related to the subject of institutional bias
created by overlapping of investigative and adjudicative functions. There is
authority that an overlap of functionsthat is authorized by statuteis
per mi ssi ble.
See Barry v. Al berta (Securities Commission) [1989] 1 S.C.R. 301, (1989) 35
Admin.L.R.1(S.C.C.); E.AA. ManningLtd. v. Ontario (Securities Commission)
(1995), 32 Admin. L.R.(2d) 1 (Ont. C.A)), at 9; Zunde v. Canada (Minister of
Citizenship & Immigration) (1997), 7 Admin. L.R. (3d) 126 (F.C.A.).

But see 2747-3174 Quebec Inc. v. Quebec, [1996] 3S.C.R. 919,42 Admin. L.R. (2d)
1(S.C.C.); Tanakav. Certified General Accountants’ Assn. (Northwest Territories)
(1996), 38 Admin. L.R. (2d) 99 ((N.T. S.C.); MacBain v. Canadian Human Rights
Commission [1985] 1 F.C. 856; (1985) 16 Admin. L.R. 109 (F.C.A.).
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Note also that the use of information obtained outside the hearing context is
subject totherequirementsin Provision 34.2 (which setsout therights of
partiesto know and respond to the case they are to meet), and Provision 43.1
(which provides that a decision-maker may not take into account in reaching
a decision factswhose substancewasnot disclosed, andin relation to which
no opportunity for comment wasgiven).

2. Disclosure, inspection and coercive investigati ve powers outside the hearing context

This provision should not be included in the proposed Administrative Powers
and Procedures Act.

PROVISION 16 [Extra-Code Provision]

A tribunal may [obtain information by way of agency officers who have
statutory powers of inspection] [obtain information by issuing warrants for
search and seizure] [obtain information by applyingtothecourt for
warrants of sear ch and seizure].

Explanatory Notes

Provision 16 will be contained in thelist of powersto be considered for
indusion in atribunal’s procedural rulesby amendment toitsenabling
legislation or by regulation (thislist is at page 183). It will not beincluded in
the proposed Administrative Powers and Procedures Act. The demand for the
provision would likely be small, astribunals whose mandate callsfor such
powers are normally invested with them at thetimethetribunal is
constituted. Further, thepropriety of subjecting persons tothe requirement
to disclose information or otherwise undergo investigation outside the
hearing context requires the balancing of factors such as the public inter est

in thetribunal’shaving theinformation, the expectation of privacy of persons
engaged in the investigated conduct, and the safeguar ds that may be afforded
by prior authorization. This bal ancing must be done on a tribunal -by-tribunal
basis. (The consider ations are different from those that apply in the context
of ahearing, wherethereisaright to know of allegations and other evidence,
an opportunity to prepare, and to contest orders for disclosure.)
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A tribunal seeking such investigative power sshould have regardtothe
‘institutional bias concernsraised in the Explanatory Notes under Provision
15, aswell astothelimitationsregarding use of information that arenoted
there.

3. Views

PROVISION 18

Whereit appearstobe in theinterestsof justice, a tribunal may direct that
itsmembersandthe parties (and other participants, depending on the
terms of their participation) and their counsel or agents shall have a view
of any place or thing. Prior representations by participants need not be
required, but parties (and other participants, depending on theterms of
their participation) shall be given prior notice, and entitled to attend.

Explanatory Notes

Viewsin civil proceedings are per mitted under Alberta Rules of Court, R. 253.
Thecasesreative tothis provision contain a discussion of the purposes for
which views may be used, that is, whether they may be used only to explain
or interpret existing evidence, or whether the view isevidence itself. Thereis
contrary authority on thispoint.In G. & J. Parking Lot Maintenancev.

Oland Construction (1979) 16 A.R. 293 (S.C., T.D), it wassaid at 296 that:

The Abetarule istha orce theview has been taken, thetrid judge siting
aloneis entitedto take into corsideration that which he sees on his inspedion
as being, in itself, evidence which is to be related to all of the other evidence
before him forthe purpose of making his decision

This case was cited in Mangion v. Managen Project Management (1989) 96

A.R. 122. (Q.B.). But see Sunnyside Nursing Home v. Bldrs. Centr. Mgmt.
[1985] 4 W.W.R. 97 (Sask. Q.B.), whereit was said at 123 that the better
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approach is “that aview may be used only to assist the judge to better
understand and apply the evidence given at trial”.%®

68 Thejudge'sreasoningincluded the observation thatthereis norightto cross-examination
of judge-made evidence. In Sopinka, Lederman and Bryant, The Law of Evidencein Canada,
Butterworths, 1992, the authors comment, citing authorities, that in Alberta and M anitoba,
the trier of fact is entitled to base findings of fact on views, while in Ontario, Sask atchewan,
New Brunswick and Newfoundland, aview may be used only to clarify awitness’ testimony.
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PART 2. HEARING POWERS AND PROCEDURES

Overview:
This part deals with therulesthat areto govern the hearing it self.

A. Power of tribunal to adopt procedures, give direcions: This provision
ensuresnot only that a tribunal can adopt procedures of general application
that aretailored to its needs; it also allows adoption of special procedures
where such are called for in aparticular circumstance, so long asthe
requirements of the enabling legislation and of fairnessto the participants
are met where thisis done.

B. Standing: This provision clarifies the basis on which standing is to be
granted to partici pants, both partiesand non-party participants,in a
particular application, andtheways in which therightsof participation can
be varied for personswith lessthan full status.

C. Noticeof hearing: This provision sets out to whom and how noticeis to be
given, and t he content s of notice.

D. Hearing panels: The provisionsin this section areimportant for the
efficient functioning of larger tribunals. They allow for panelsto be
constituted with less than the full number of tribunal members. They also
provide for the designation and duties of the panel chair, deal with how a
quorum is to be determined, and make provision for completion of hearings
where a member of a panel ceases to be a member or is incapacitated.

E. Publid Private This provision sets out the exceptions to the principle that
hearings are to be open to the public, and deals with what may be order ed
when one of the exceptions is met. It also deals with how openness can be
achieved in written and electronic hearings.

F. Written/ Electronic/ Oral: Again to promote efficiency, this provision
authorizesa tribunal to hold hearings in variousforms, and in mixed for ms,
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H. Evidence: This provision hinges on the power of tribunals to control their
process. It affirmsthe power to deviate from the formal rules of evidence, but
imposes a requirement that this not be done where it would cause unfairness.

I. Witnesses: The section on witnesses covers the power of tribunals to compel
the attendan ce of witnesses and the production of documents or other
evidence. It also dealswith the power to administer oaths, and to receive
evidence from panelsof witnesses heard at the same time. It addresses the
interaction between the hearing panel and witnesses. Finally, it dealswith
the ability of the hearing panel to obtain information by consultation, and the
duties imposed on the panel in relation to participants when this is done.

J. Disclosure: This section authorizestribunals to order disclosure of
information as between partidpants. It alsoincludes a provision that can
empower tribunals to order the production of evidence on their own motion.

L. Rights of Participants: This section deals with participants’ rights to
representation. More importantly, it covers their rightsto participatein the
proceeding: what information is to be made known to participants, and what
entitlements do they have to present their own case? Because of the diverse
nature of tribunal decision making, the Code does not provide for court-like
rights to participants to have control of the presentation their case, including
theright to call witnesses and cross-examine, and present oral arguments
and rebuttals. Rather, it sets out astandard for participation that can be
adapted tosuit thecase-theright in participantsto know andrespondtothe
casethey are tomeet.

The remaining provisions (G, K and M) address the power to grant
adjournments, mattersof which thetribunal may take notice without
receiving evidence, and the duties of tribunals with respect to compiling
records and recording the proceedings.
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A.Power of Tribuna to Adopt Procedures, Give Directions

PROVISION 19.1
Subject to its enabling statute and regulations, atribunal may adopt rules
of procedure of general application to govern its proceedings.

Explanatory Notes

A tribunal that adoptsthe powersand procedures in the M odel Code, or has
or adopts parallel procedures, may wish to include this provisioninitsrules
to signify that it may supplement such procedures with additional rules of its
own making.

The power of tribunals to determinetheir own procedural rules, subject tothe
requirements of fairness, is set out in Kane v. University of British Columbia
[1980] 1 S.C.R. 1105 (S.C.C.). Commenting on the powers of the university’s
Boar d of Governors, deciding the suspension of a faculty member, to
determine its own procedures, the Supreme Court said, at 1112:

The Board is freg, withinreason, to determineits oan procedures, which will
vary with the nature of the inquiry and the circumstances of the case.

The Supreme Court also affirmed the ability of tribunals to tailor their

procedures to meet the requirements of their mandate, subjed to fairness
and therequirements of the enabling legislation, in Innisfil (Township) v.
Vespra (Township) [1981] 2 S.C.R. 145 (S.C.C.). Thecourt said, at 169-70:

The procedurd format adapted by the administrative tribunal must achere tothe
provisions of the parent Satute of the Board. The process o interpreting and
applying statutory policy will be the dorrinant influence in the workings of such a
triburnal. Where the Board proceeds in the discharge of its mardate o determine
therights of the contending parties before it onthe tradtional basis whereinthe
onus falls upon the contender to introduce the facts and subrrissions upon
which he will rely, the Board technique will take on something of the appearance
of a traditional court. Where, on the other hand, the Baard, by its |egislative
mardate a the nature of the subject matter assigned toits adninigration, is
more cancermned with community interests at large, and with technical policy
aspects of aspedalized subject, ore camna expect the tribunal to function inthe
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mamer of the tradtioral court. Thisis particuardy so where Board membership
is drawn partly or entirely fran persons experienced or trainedin the sedor of
activity aonsgned to the admirnistrative supervision of the Board Again where
the Baardin its statutary rde takes on the conrplexion of adepartmert of the
exeautive branch of governmert cancemed with the exeaution of a policy laid
down in broad concept by the Legislature, and where the Board has the
delegated authority to issue regulations or has a broad dscretionary power to
licence persons or activities, the trgppings and habits of the traditiond courts
have long ago been discarded.

See alsoKnight v. Indian Head Schod Division No. 19[1990] 1 S.C.R. 653, at 685,
(1990), 43 Admin. L.R. 157, at 189 (S.C.C.); Baker v. Canada (Minister of
Citizenship and Immigration) [1999] S.C.J. No. 39 (S.C.C) (Q.L.).

Note Provision 53, which requires that atribunal’s procedures of general
application be made public.

PROVISION 19.2

Notwithstanding that it has adopted procedures of general application, a
tribunal may, on its own motion or on the motion of a participant, adopt
particular procedures for a given case, or vary existing procedures for a
given case, subject tothe requirements of fairness, and subject toits
enabling statute or regulations.

Before deciding whether to vary existing procedur es for a given case, the
tribunal shall provide parties (and other participants, depending on the
termsof their participation) with an opportunity to makerepresentations
on the question of whether procedures should bevaried. It shall nat vary
procedures whereto do sowould cause significant unfairnesstoa

partici pant.

Explanatory Notes

In Kane v. University of British Columbia,® in affirming atribunal’s powers
to determine its own procedures, the Supreme Court recognized that

® Thiscaseiscited in the Explanatory Notesunder the preceding section.
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procedural needs “will vary with the natur e of the inquiry and the
circumstances of the case.” (at 1112).

PROVISION 19.3

Participantsmay waive their procedural rightsprovided they are aware of
theright. Waiver of a procedural right may be deemed where a participant
knowingly fails to take advantage of it.

Explanatory Notes

There is some authority to the effect that at conmon law there cannot be
waiver of a serious breach of natural justice, based on the theory that such a
breach goes to jurisdiction.”” The authors in Macaulay take the view,
however, that a breach of therulesof natural justice doesnot goto
jurisdiction “in the narrow sense of theability of a body to enter upon an
enquiry” (dating S.E.I.U., Local No. 333 v. Nipawin District Staff Nurses
Association [1975] 1 S.C.R. 382 (S.C.C.).) Jurisdiction is lost by the breach
only because a statutory aut hority must impliedly be exercised fairly, and
failure toapply aruleis not unfair toa party that has waived application of
therule.” Therefore procedural rights may be waived even though they
would otherwise constitute breaches of natural justice.

There are many cases holding that participants have impliedly waived their
procedural rights. For a case dealing with implied waiver of the *he who
hears must decide’rule, see Protection Sodety v. British Columbia
(Environmental Appeal Board) (1988), 34 Admin. L.R. 51 (B.C.S.C.).”” See

0 See Mayesv. Mayes, [1971] 2 All E.R. 397.
n (Supra, note 13) at 22.3.1(f).

"2 Thecourt acceptedtheprinciplethat serious breaches of the ‘hewho hears' rule could not
be waived, but concluded that the breach of therule in the case beforeit (a six-minute
absence by a member of the panel) had not been serious. The court did not consider the point
noted in Macaulay (supra, note 13), at 22.3.1(f), that breaches of natural justice donot go to
jurisdiction in the narrow sense, and thereforecan bewaived. The authorsin Macaulay take
the position that the “audi alteram” principle is capable of waiver at common law. However,
(continued...)
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also Re Imperial Tobacco Co. and McGregar, [1939] O.R. 627 (C.A.), and
Yassinev. Canada (Minister of Employment and Immigration [1994] F.C.J.
No. 949 (Q.L.), (1994), 172 N.R. 308 (F.C.A.). The first of these casesinvolved
atribunal’sfailureto supply information from an investigative proceeding,
and the second involved a reliance on information received after the hearing
(but in relation to which an opportunity for comment had been given). In
each case the procedural right was held to have been impliedly waived by
conduct. See also Canada (Human Rights Commission) v. Taylor [1990] 3
S.C.R. 892 (S.C.C.), inwhich theright to raise an allegation of bias was
impliedly waived by the failureto raiseit at the earliest opportunity.”

72 .
(...continued)
they add that waiver must be explicit.

3 See also the discussion and cases on waiver in Macaulay (supra, note 13) at 12.22(a). The

authorsnote that procedural rights can be waived only wheretherightisfor thebenefit of
participants, rather than for the public, citing relevant cases (and see 16.3(c)).
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B. Standing

PROVISION 20.1

A tribunal shall grant party standing in a proceeding beforeitto

. persons who qualify as parties under statute

. persons who are named as partiesin the application who are directly
involved in the matter before the tribunal and directly affected by the
tribunal’s determination therein, and

. persons who apply who are directly involved in the matter before the
tribunal and directly affected by the tribunal’s determination therein.

PROVISION 20.2

A tribunal shall grant standing to participatein a proceeding beforeitto

. applicants who qualify as participants or interveners under statute

. applicantswho aredirectly affected by thetribunal’sdetermination of
the matter before it.

PROVISION 20.3

A tribunal may, at its discretion, grant standing toparticipate in a

proceeding before it to

. applicantswho are affected by thetribunal’sdetermination of the
matter before it

. applicants who represent the publicinterest

. applicants who can contribute a novel argument or perspective.

PROVISION 204

Where a tribunal grants standing to persons under Provisions 20.2 or 20.3,
it may specify the extent of their participation rights, including their rights
under any rules of the tribunal that deal with participation rights.
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Explanatory Notes

Purpose

Theprovisionsin this section are availablefor adoption by tribunals whose
enabling legislation doesnot address, or doesnot fully address, the question
of whoisentitled toparticipate in the tribunal’s proceedings. Some tribunals
may need only some parts of the provision. Where a selection isto
supplement existing provisionsin the enabling legislation that deal with
standing, it should be clear that the existing provisions are not meant to be
exhaustive, and that the selected provisionsconform with the purpose of the
enabling statute.

Categories of partidpants

Provision 20.1 identifies those who are involved in and affected by a matter
in such away that they ar e to be given full party standing under the
provisions of the Model Code (or the tribunal’s equivalent rules). It captures
both those recognized by the enabling legislation as being directly involved in
and affected by thematterswith which the statutedeals, andthose whothe
tribunal determines have such an involvement. The standard in this
provision adds an element to the “directly affedted” test. It includes the
requirement of “direct involvement” in the sense that a person granted
standing under the second and third sub-clauses must have aninterest with
which the matter beforethetribunal isdirectly concerned. Whether a person
isnamed in the application as a party is not determinative of the standing
issue under the provision, as an applicant may fail to name a per son who
should have been included in the sense that they have an immediate and
direct involvement in and are directly affected by the issue raised by the
application. Conversely, a person may be named who does not have the
requisite interest.

Provision 20.2 setsout those who have an interest in the matter such that,
though they are granted an entitlement to participate, it may be appropriate
to limit their participation rights to reflect the nature of their interest. Again,
this provision captures both those recognized by the enabling legislation as
having animportant interest in the matterswhich the statute addr esses, and
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those whothetribunal determines have such an interest. Personswho are
“diredly affected” inthis category are included becausethe common law
requires that such persons be given an opportunity to participate,” but the
appropriate level of participation may be varied depending on the interest
and how it is affected.

Provision 20.3 allows for participation by others who are affected to some
degree by, or may make a useful contribution to, thetribunal’s
determination, but who donot meet the criteriain Provisions 20.1 or 20.2.
Standing under this provision is discretionary, and again, the tribunal may
limit the extent of participation.”

Rights for each category

Various provisions of the Model Code provide specific rightsto parties to
participatein the proceedings. For example, some confer aright to make
submissions on particular questions, or require consent, or require t hat
particular information or presentation opportunitiesrelative tothe substance
of the matter be given. ‘Parties—persons granted standing under Provision
20.1-will have full rights under these provisions (or the tribunal’s equivalent
rules). (However, party standing is not meant to indicate that persons with

o

" See the discussion of directly affected” in the Explanatory N otes under Provision 1, at 42.
™ On the question of whether any parts of Provision 20 could be used by an appellate
tribunal to grant standingin a proceeding to the decision maker whose decision isthe su bject
of the appeal, see Bambrick, Re (1992), 10 Admin. L.R. (2d) 112 (Nfld. T.D.). The court said at
133 that “in principle, therole of an administrativetribunal on thehearing of an appeal or
judicial review of its own decision should belimitedto questionsof jurisdiction in the strict
sense [this excludes the issue of denial of natural justice], coupled with (presumably where
necessary) an explanation of therecord which wasbeforethetribunal itself”. Thecourt was
concerned to avoid discrediting the impartiality of the decision maker by allowing it to engage
in adversarial confrontation as to whether it had observed natural justice, or as to the merits
of the matter, before the appeal tribunal. This principle applies even where theright to
appear is given by statute. But see CA.I.M.A\W., Local 14 v. Cdn. Kenworth Co., [1989] 2
S.C.R. 983, where the court granted standing to the Canadian L abour Relations Board with
respect to alleged breaches of natural justice. See also Canada (Attorney General)v. Canada
(Human Rights Tribunal) (1994), 19 Admin. L.R. (2d) 69(F.C.T.D.); Mocyk v. East PeaceNo.
131 (Municipal District), [1996] 2 W.W.R. 497 (Alta. C.A.).

A first-level decision maker might begranted standing to participateunder thethird sub-

clause of Provision 20.3, butthe appellate tribunal could limit thetermsof the participation
in accordancewith the caselaw cited.
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this status have full control over the proceedings. Pursuant to Provision 34.2,
tribunalsarerequired to provide parties with afair opportunity to know and
respond to the case they are to meet. The form and extent of the rights to
receive information, present evidence, cr oss examine, make submissions on
substantive matters, and so on, that will meet this standard will vary
depending on the nature of the decision to be made.)

For those granted standing under Provisions 20.2 and 20.3, thetribunal has
discretion to determine their participation rights, including their rights
under thevariousrulesrelatingto participation. Thussuch a person may or
may not be given aright to make a submission on a particular procedural
question, or to veto a settlement. The tribunal also retains a discretion under
Provision 34.2 to dedde the form and extent of the right of such participants
to be provided with information, to present evidence, make submissionson
substantive issues, etc. Thisreflects the fact that fairness and effiaency may
require that non-party participants be given only alimited rolein a
proceeding (for example, as one of many participants with the same interest,
or as having an interest in only one of many issues, or a minor interest). In
such cases, thediscretion allows thetribunal to tailor the extent of the non-
party participant’s participation rightsto suit the more limited role, by
providing only such information and presentation opportunities as enable
them to fulfill this role effectively.

Publicinteres standing: interveners/ applicants

In some cases, persons who represent the public interest may be applying to
intervene in an application brought by anather, and may be granted non-
party participation standing under Provision 20.3.

Per sons repr esenting the public interest might also appear before a tribunal
seekingtoinitiatea proceeding, either beforea first-level decision maker, or
before an administrative body that has authority to review or hear an appeal
from the ded sion of another statutory dedsion-maker.”® Such persons might

® A number of cases have granted public interest standing to challengethevalidity of the

exer cise of administrative aut hority before the courts to personsor groups meeting thecriteria

for publicinterest standing under the common law rules for civil litigation. The criteria are:
(continued...)
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be granted party standing under thethird sub-clause in Provision 20.1 on the
basis that their publicinterest (a‘genuine interest’ coupled with their status
as the only persons who will bring the matter forward effectively) qualifies
them as directly involved in and affected by a matter. In Friends of the Island
Inc. v. Canada (Minister of Public Works) (1993), 102 D.L.R. (4th) 696 (T.D.),
at 735-737,the caurt held that persons representing the public interest met
the“directly affected” requirement in legislation that allowed applications for
judicial review of thedecision at issuein thecase.”” There may be
circumstances in which persons who seek toinitiate a proceeding on the basis
of public interest meet the criteria under Provision 20.1.”

e (...continued)

1) theissueisjusticiable

2) aseriousissueisraised

2) the applicant has a genuine inter est as a citizen

3) there is no other reasonable and effectivemanner in which the issue may be

brought forward.
See Finlayv.Canada (Minister of Finance), [1986] 2 S.C.R. 607, (1986) 23 Admin. L.R.
197 (S.C.C.); Friendsof thelsland Inc. v. Canada (Minister of Public Works), [1993] 2
F.C.229 (T.D.); Friends of the Old Man River Societyv. Assn. of Professional Engineers,
Geol ogists and Geop hysicists (Al berta) (1997), 2 Admin. L.R. (3d) 206, at 223 et seq.
(Alta. Q.B); Sunshine Village Corp. v.Banff National Park (Superintendent) (1996) 44
Admin. L.R. (2d) 201 (Fed. C.A ).

" The legislation wass. 18.1(1) of the Federal Court Act, R.S.C. 1985, c. F-7, which provides
that “An application for judicial review may be made by ... anyone directly affected by the
matter in respect of which relief issought.”. The court said, at 737, that

... the wordingin s. 181(1) alowsthe caurt disaetion to grant danding when it is
convinced that the particular circumstances of the case and the type of interest which the
applicant holds justify status being granted. (This assumes there is a justiciable issue and
no other effedive and pradical means of getting the issue before the courts.)

8 This approach has not been successful in Albertain the circumstancesin which it has been
tried so far. C.U.P.E. Local 30 v. WM 1 (1996),34 Admin. L.R. (2d) 172 (Alta. C.A.) involved an
application for standing beforethe Public Health and Advisory Appeal Board to appeal a
decision of the Edmonton Local Board of Health toapprove a waste management facility.
Under the relevant legislation, appeals can be brought by persons who are “directly affected”
by a decision of the local board. Thecourt held that “the establishment of apublicinterest is
not sufficient to constitute a direct affect” (at 179) The court also noted that “no authorities
have been cited t o suggest t hat the expansion of the principle of public interest standing has
been applied to administrative tribunals” (at 178). (But see Friendsof the Old Man River
Society v. Assn. of Professional Engineers, Geol ogists and Geop hysicists (Al berta) (1997), 2
Admin. L.R. (3d) 206 (Alta. Q.B), at 234,in which the Alberta Court of Queen’s Bench pointed
out that thereisauthority toextend the principleof publicinterest standing to
administrative law. Presumably the Court of Appeal meant that there wasno authority
wheretheappeal was from one statutory decision-mak er to another.) See also Friends of the
(continued...)
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Considerationsunder Provision 20.3

In making adiscretionary decision whether to grant standing under
Provision 20.3, a tribunal should consider whether the addition of
participantswill add disproportionately tothe cost of the proceeding, or cause
delay in atime-sensitive matter, for example, somelabour relations,
environmental or economic matters. It may also be inappropriate to add
participantsto assist the tribunal where there are privacy concerns and the
additional information can be supplied by ather means.

N otification of persons who may apply

Theprovisionsin this section arerelated to Provision 1.1, which setsout the
personswho areto be notified of an application. Provision 1.1 ensures, so far
as possible, that persons who are entitled to standing , or who might be
granted standing on adiscretionary basis, will benotified and t her eby given
an opportunity to apply.

8 (...continued)

Athabasca Environmental Assn v. Alberta (Public Health Advisory & Appeal Board) (1996),
34 Admin. L. R. (2d) 167 (Alta. C.A.) inwhich two environmental groups had sought standing
beforethe PH AAB to appeal a decision of aHealth U nit approving a waste managem ent
facility;the application was denied because in the court’s opinion the environmental groups
did not meet the “directly affected” test inthe circumstances. The court also said that
showing a “genuine interest” does not qualify an applicant for standing under the “directly
affected’ criterion.

There may, nevertheless, be circumstancesin which personswho represent the public
interest do meet the criteriain Provision 20.1.
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C. Notice of Hearing

PROVISION 21.1

A tribunal shall ensure that the following persons are notified of a pre-

hearing conference or hearing

. parties

. persons granted standing under Provisions 20.2 or 20.3 (or a tribunal’s
equivalent rules)

. persons who have applied for standing whose standing has not been
determined.

Note: This Provision assumes that the persons listed in Provision 1 have
been notified of the application. Wher e a pre-hearing conference or hearing
isto be held and some or all of these per sons have not been so notified, the
list in Provision 1settingout whois to be notified of receipt of an
application isto apply to notification under Provision 21.1.

PROVISION 21.2
The timing of the notice shall be such asisrequired by statute, or where
thereis no statutory requirement, it shall be reasonable notice.

PROVISION 21.3

The notice of apre-hearing conference or hearing shall contain

. ageneral description of the subject matter and purpose of the hearing

. any information required to beincluded by the enabling statute

. information about how tocontact the tribunal, and about the
tribunal’s procedural rules

. where atribunal proposesto conduct the hearing in aform other than
an oral hearing, notice of this fact, together with notice of the
opportunity toobject tothe proposed or chosen form.
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Explanatory Notes

Purpose

Thepurpose of Provisions21.1to21.3 istoensurethat personswho are
entitled to beinvolved in a proceeding, o whose involvement may be

per mitted by a tribunal, are notified and thus given an opportunity to
participate. It alsoensures that personswill be given sufficient information
to know whether they wish to be involved. More detailed provisions with
respect to the information with which they must be supplied to enable them
to participate effectively in the hearing, or before the final decision is made,
are set out in Provisions 34.2 , 34.3 and 43.1.

Objections toforms other than oral
With respect to the final sub-clause of Provision 21.3, the effect of objecting to
written or electronic hearingsis addressed in Provision 24.

PROVISION 21.4
In appropriate circumstances the tribunal may direct that notice under this
provision be given by the participants.

PROVISION 21.5

The tribunal may approve alter nate forms of notice where notice to
individualsisimpracticable, or where aperson to be notified is avoiding
service of notice.

Explanatory Notes

An example of an alternate form of notice is publication in a newspaper that
is under general circulation in therelevant area, 30 days in advance of the
proceeding.

Apart from Provisions 21.4 and 21.5 (and paralld provisions under the
‘Acknowledgments and Natifications’ section), theModel Code does not
include rulesrespecting service of notice (or of other documents), assuch
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rules were thought to contain too much detail. However, tribunals are
encouraged to develop and adopt their own rulesfor service, andto make
them publicly available. See Part 4, N,” which refers to the standar dized
rulesin relation to the service of documents contained in the Federal
Administrative Hearings Act,® and lists the kinds of things covered by the

rules.

At page 181.

8 This document is reproduced in Macaulay (supra, note 13) at 38.2.
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D. Hearing Panels

PROVISION 22.1

The [tribunal] [tribunal chair] may do the following:

. designate hearing panels comprised of one or more tribunal members
to preside over a hearing and decide any matters, with the full power
of the tribunal (unless the enabling statute sets out a minimum
num ber of panel members)

. wher e the enabling statute sets out a minimum number of panel
members, designate apanel smaller than the minimum, with the
consent of the parties (and other partid pants, depending on the terms
of their participation).

. designate apanel chair

Explanatory Notes

The choice between tribunal and tribunal chair isincluded, in this and
subsequent provisions, because not all enabling legislation makes provision
for the appointment of a chair.

Ad Hoc Tribunals

The first sub-clauseisnot meant to apply to (and should not be selected in
relation to) tribunals that are constituted to decide a particular matter. In
such casesthelegislation commonly setsout the number of personsto be
appointed, and may also give some instruction asto their qualifications. It
would not be appropriate for such bodiesto delegatethe substantive part of
their function to fewer than the full number of appointees.

Pre-hearing confer ence decisions

Note also Provisions 14.2 and 14.3, which enable tribunals to designate a
staff member or single adjudicative member to decide ordering and
preliminary substantive mattersin the context of a pre-hearing conference.
These provisionsare meant to apply, whereincorporated, regard ess of a
statutory minimum of panel members. They could also apply, where
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appropriate, toad hoc tribunals, though consideration would need to be given
to whether there would be aquorum to hear an appeal in the event thereis
an appeal from the pre-hearing order of the single decision-maker (noting
that this person could not participatein theappeal).
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PROVISION 22.2
A tribunal’srulesshall contain the following:

the panel chair isresponsible for the general conduct of the proceeding
and the relat ed decision-making process, subject to the requirement
that all decisions be concurred in by a majority
the quorum for a panel shall be
 thestatutory quorum for a panel (or the statutory minimum of
membersfor a panel), o,
« wherea smaller panel has been designated with consent, the
panel, or
« where neither of the above, the quorum designat ed by the
[tribunal] [tribunal chair], or
« wherenodesignation or statutory minimum, the majority of
members of the panel
where a member’s term expires, that member may continue to hear
any matter which they began to hear beforetheterm expired; the
member may be paid for work done after their term expires (subject to
theadministrative direction of the[tribunal] [ tribunal chair])
wherethe member of asingle-member panel isincapacitated, the
decision may be made on a basis agreed on by parties (and other
participants, depending on the terms of their participation), or if there
IS no agreement, the matter may be re-heard by a different panel
where a member of amulti-member panel isincapacitated, the
hearing may be completed by the remaining members, either where
thereisa quorum without the incapacitated member, or where the
parties (and other participants, depending on the terms of their
participation) consent; where amember of a multi-member panel is
incapacitated and completion by the above methodsis not possible, the
decision may be made on a basis agreed on by the parties (and other
participants, depending on the terms of their participation), or if there
isno agreement, the matter may be reheard by a different panel.
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Explanatory Notes

Sometribunals may need only some partsof this provision.

Interpretation Act

Section 17(2) of the Interpretation Act® provides for the quorum for a meeting
of a statutory board of three or more members, (%2 the number of members
provided for under the enactment). It also provides that a vacancy in the
mem ber ship does not impair theright of aboard to act, if theremaining
membersconstitutea quorum. See also s. 17(1).%

Examples, for the purpose of thelast two sub-clauses, of methods for decision
to which parties/participants may agree are:

* adecision by theby thetribunal chair on the basisof therecord

* adecision by adifferent panel on the basis of the record.
Wher e the hearing has not been completed, the parties/participants could
agree to have thechair or a different panel completethehearingandrely on
therecord for the part they did not personally hear.

8 R.S.A. 1980, c.1-7.

8 17.11fin an enadment an act or thing is required or authorized tobedone by more than 2

per sons, a majority of them may do it.
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E. Public/Private

PROVISION 231

A hearing shall be open to the public, except where any of the following
factors outweigh the desirability of holding the hearing in public:

. matters involving public security would be disclosed

. thereisa possibility of danger tolife, liberty or security of a person

. intimate financial or personal matters would be disclosed

. apublichearingwould compromisetheability of a witnessto testify

. any other matter suffidently important to justify a hearing in private.

A hearing shall be held in private where thisisrequired by statute.

The decision to hold ahearing in private may be made on the tribunal’s
own mation or on the mation of a partici pant.

Explanatory Notes

There are some types of proceedings that should always be private because
one of the exceptions toopenness is routingy met. This provision should not
be selected for the purpose of such proceedings.

Some tribunals have broad powersin their enabling legislation to hold
private hearings, and per mit exclusions and restrictions on disclosure. See,
for example, the Freedom of Information and Protecion of Privacy Act,* the
Dependent Adults Act,® and the Child Welfare Act.®

(However, where the matters with which atribunal deals are of public
importance, and thereis accardingly a strong public interest in the openness
of the proceedings, a provision in atribunal’s rulesthat hearings shall

8 5.A.1994, c. F-185.
8 R.S.A. 1980, c. D-32.

8 s A.1984,c. C-8.1.
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always be heldin private may bein conflict with theright to freedom of the
press under s. 2(b) of the Charter of Rights.
See Canadian Broadcasting Corp. v. Summerside (City) [1999] P.E.I.J. No. 3
(Q.L.) (S.C.); Southam Inc. v. Canada (A.G.) (1997), 36 O.R. (3'"%) 721 (Gen. Div.).

A practical exception to application of thisProvision iswhere a person whois
the subject of ahearing isdetained in acorrectional facility. The hearing
must then be subject totherulesof the place of detention.

Another possible exception to the requirement for a public hearing that was
considered is the case of an electronic hearing where openness is difficult to
achieve as a practical matter because of the location of computerized or video
conference facilities. However, this exception to the requirement was
rejected, on the basis that the aowding of facilities does not justify dosing a
hearing in other contexts.

PROVISION 232

The principle of opennessis satisfied by the following:

. In the case of awritten hearing or the written part of a hearing, open
means an opportunity to inspect the tribunal’s record.

. In an electronic hearing, open meansright of accessto the placein
which the hearing isheld (in contrast to access to the electronic
commu nication apparatus).

PROVISION 23.3

Where one of the exceptions in Provision 23.1 (or a tribunal’s equivalent

rules) ismet, the tribunal may order any of the following:

. that the hearing be held in private

. that persons be excluded

. that personsbeadmitted on termsand conditions

. that restrictionsbe placed on thedisclosure and publication of
evidence

. that restrictions be placed on inspections of the tribunal’s record under
Provision 23.2 (or atribunal’sequivalent rules).
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Explanatory Notes

With regardtorestrictionson publication and disclosure of evidence or
documents filed with thetribunal, the Code provision for restrictions should
not be taken to indicate a general principle of openness for tribunals’ files.
For sometribunals, closed filesmay betherule asone of the exceptions may
be routinely met.

In some circumstances, for example where awitnessis intimidated by a

participant, exclusion of persons could include the exclusion of a participant.
In such cases, the participant’s counsel should be permitted to remain.
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F. Written/Electronic/Oral

PROVISION 24
A tribunal may hold written, electronic, oral or mixed hearings.

Wherea party (or other participant, dependingon thetermsof the
participation) objectsto awritten or electronic hearing, the tribunal shall
hear representationsfrom the party or participant. The hearing (or
relevant part thereof) shall be oral wherethe party or participant can
demonstrate that it would cause significant unfairness to use another
format.

Explanatory Notes

Onus

For some tribunals, for example some tribunals that deal with unrepresented
participants, it may be inappropriate to place an onus on participants to
establish that ahearing should be oral. Such tribunals could choose the first
clause of the provision only. When contemplating ahearing in a form other
than oral, such a tribunal should itself make the inquiry asto whether the
contemplated format would cause unfairness.

Effective participation
For electronic hearings, fairness would require that this form of hearing did
not interfere with the ability of participants to participat e effectively.

Notice

A tribunal that proposes tohold a hearing in a form other than oral should
give notice of thisfact. See Provision 21.3, which providesthat such noticeis
toissuetogether with thenotice of the pre-hearing conferenceor of the
hearing.
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Cases

A tribunal’s power to choose an appropriate form of hearing exists in the
common law. In Knight v. Indian Head Schod Division No.19[1990] 1 S.CR.
653, at 685, 43 Admin. L.R. 157, at 189, (S.C.C.), the Court commented
generally that “every administrative body isthe master of its own procedure”.
With regard toa tribunal’s having chosen a written rather than an oral form
of hearing, the Court said:

A ‘hearing’ will normally be an oral hearing. But it has been held that a datutary
board adingin an administrative capadty, may decidefor itself whether to ded
withapplicatiors by oral hearing or merdly on witten evidence and argunert,
provided that it does in substance ‘hear’ them®

See alsoBaker v. Canada (Minister of Citizenship and Immigrati on) [1999]
S.C.J. No. 39 (Q.L.) (S.C.C.). Thecourt made the following comments with
reference toan immigration matter:

... itcama besad that an aral hearingis dways necessary o ensure afair
hearing and consideration o theissues involved. The flexible nature of the duty
of faimess recognizes that meaningfu partidpationcan ocaur in dfferent ways in
different situati ons.

After reviewingthe opportunity given in the case for the appellant to put
forward information relevant to humanitarian and compassionate
considerations in written form through her lawyer, the court concluded that

The goportunity, whichwas accorded, far the appellant or her childrento
praduce full and complete written documentation in relaionto dl aspeds of her
application satisfied the requirements of the participatary rights recuired by the
duty of faimess in this case.

In Sarg Oilsv. Alberta (Environmental Appeal Board) (1996), 36 Admin. L.R.
(2d) 134, at 156 (Alta. Q.B.), thecourt provided someguidanceasto
ciraumstancesthat demand an oral rather than merely written hearing. The
tribunal had issued a decision on the basis of written submissions alt hough

8 This portion of the Court’sjudgment is aquotation from Wade, H.W.R., Administrative
Law, 5" ed., Oxford, Clarendon Press, 1982. (The Court added the emphasis, and omitted
footn otes.)
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applicant’s counsel requested that an oral hearing be held.?” The tribunal did
not advise counsel that no oral hearing would be held, nor did it give counsel
the opportunity to make further representations concerning the filed
material. Thecourt heldthat in thecircumstances therewasa denial of
natural justice in the case, commenting that it was “not obvious that the
Board would have come to the same conclusion if an oral hearing had been
held”.

For a general discussion of thecommon law requirementswith respect to oral
hearings see Jones and de Villars, Principles of AdministrativelLaw, 3" ed.,
Carswell, 1999, at 253-55.

Alberta Administrative Procedures Act®®

Section 6 of the Act providesthat the entitlement to make representationsis
not to be taken as an entitlement to mak e oral representations so long as the
party is given an opportunity to make represent ations adequately in writing.

87 Relevant sections of the governing regulation clearly referred to an oral hearing.

8 R.S.A. 1980, c. A-2.
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G. Adiournments

We recommend that a provision authorizing adjournments not be included in
the proposed Administrative Powers and Procedures Act.

The power to grant an adjournment is a self-evident part of the tribunal’s
power to control itsown process. (This power is stated in Provision 47). For
this reason the APPA need not include a provision that specifically authorizes
adjournments.

However, atribunal may find it useful to set out factors to be consider ed

when exer cising its implied power to grant adjournments. The Ontario

Compendium of Model Rules recommends that each tribunal create its own

list of factors for decidingwhether togrant an adjournment, and setsout a

list of possible factors. These factors may be useful for Albertatribunalsthat

wish to develop such criteria. They are:

(@) whether all parties consent to the request;

(b) whether the pur pose of the adjournment is to help to resolvethe case
through alternative dispute resolution;

(c) whether granting the adjournment would prejudice any party;

(d) whether denyingtheadjournment would pregudice any party;

(e) thenumber of previousrequestsalready made and by whom;

(f) thereasons provided to support the adjournment request;

(g) any publicinterest urgency;

(h) thecosttothetribunal and the other parties of re-scheduling;
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(i) evidencethat theparty made all reasonable effortsto avoid the need for
the adjournment request;

() whether theadjournment is necessary to provide an opportunity for a
fair hearing.®

89 . . : .
The Compendium also provides an optional rule for adjournments as follow s:

Adjournment requests will normally be handled in the following manner, although the
Tribunal may adopt other practices for unusual circumstances:

. an adjournment toretain counsel will begranted only once;

. subsequent adjournm ent requests in order to change counsel will not usually be
granted;

. an adjournment to allow arecently retained counsel or consultantto preparewill not
usually be granted,;

. alimited adjournment to permit thefiling of a counter-application may be granted, on
condition that the counter-application is filed within thetime period directed by the
Tribunal;

. an adjournment pending a courtrulingon a similar issuein another case will not
usually be granted;

. an adjournment to explorereasonable settlement possibilities may be granted with or
without conditions;

. other reasons for an adjournment request will be considered on a case-by-case basis.
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H. Evidence

PROVISION 26
A tribunal isnot bound by theformal rules of evidence unless deviation
from these rules would cause significant unfairness to the participants.

Explanatory Notes

Common law principle
Thefreedom of administrative tribunals from thetechnical rulesof evidence
that determine admissibility in courts of law is a principle of common law.
Many cases that deal with the admissibility of evidence in administrative
hearings note that tribunals are entitled to act on relevant material even if it
is not evidence in acourt aslong as in so doing they adhere to the principles
of natural justice.
See, for example T.A. Miller v. Minister of Housing and Local Government, [1968]
1W.L.R.192 (C.A); Canadian National RailwaysCo.v. Bell Telephone Co. of
Canadaand Montreal Light, Heat and Power Consolidated, [1939] S.C.R. 308.%°
Therearealso statutory provisionsfreeing tribunals from the formal rules of
evidencein the enabling legislation of many tribunals.

Matters that should be exduded
Thefollowing should not be admitted asevidencein a hearing:
* information that is subjec to privilegeunder the common law
« mattersinadmissible under a statute® or under the Charter of Rights
sections 13 or 24(2)*

% seealso Hamilton v. Alberta (L abour RelationsBoard) (1993), 19 Admin. L.R. (2d) 172
(Alta. Q.B.), in which the Labour Relations Board’s application of an exclusionary rule of
evidencewas held tointerfere with its overriding duty to find the facts.

1 Thefreedom from therules of evidence under Provision 26.1 probably frees a tribunal from
restrictiverulesunder the provincial Evidence Act. See the discussion in Macaulay (supra,
note 13) at 17.1(e).

%2 TheOntario Statutory Powersand Procedures Act expressly excludes evidence

. that would be inadmissible in a court by reason of any privilege under thelaw of
(continued...)

108



2. HEARING POWERS AND PROCEDURES
H. Evidence

« settlement discussions.”

Common law privilege

In Brown and Evans, Judicial Review of AdministrativeAction in Canada,*
theauthorsstatethat common law privilege appliesto administrative law
proceedings. Thetext entry, at 10:5470, is asfollows:

... even where anadminidrative adudcator had astatutory power to adrit
evidence tha waould not be adnissible in a court o law, it was sad that “failure
to give effect to a rule of privilege or an exclusionary rule of evidence which
embodies an important aspect of public policy might, without mare, attract
review” (citing CJ.A. Local 579 v. Bradco Construction [1993] 2 S.CR. 316, at
344(S.CC)).

The authors go on to comment that “the Ontario SPPA spedfically
incorporates the common law rule by providing that nothing isadmissible in
administrative proceedings covered by the Act that would be inadmissible in
acourt by reason of any privilege under the law of evidence.” [emphasis
added]®

92 (...continued)
evidence, or

. that isinadmissible by the statute under which the proceeding arises or any other
statute.

9 See Provision 9.3 regarding admission of material relative to an AD R proceeding.
o Toronto, Canvasback Publishing, 1988.

> However, ther e are some cases in which administrative tribunals have been held to have
the power to admit m aterial that is privileged under the common law rules. See, for exam ple,
Law Society (Sask.) v. Robertson Sromberg (1996), 36 Admin. L.R. (2d) 158 (Sask. Q.B.),
wherethecourt said with respect to solicitor-client privilege:

As amatter of public policy the Law Society, in conducting an investigation inthe affairs
of a solicitor, should be entitled to override any privilege claim for the public good. In my
view the public interest in the ethical practice of law outweighs any solicitor-client
privilege.” (at 168).

The court also cited Soloskyv. Canada [1980] 1 S.C.R. 82, a case allowingthedirector of a
penitentiary to read mail passing between an inmate and hissolicitor, in supportof the

pr oposition that “Competing policy considerations may override solicitor-client privilege.” (at
171).

(continued...)
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Copies
Copies of documents may be admitted in evidence if the tribunal is satisfied
that they are authentic.

Irrelevant or repetitious evidence or evidencenot constituting a material
contribution

Irrelevant or repetitiousevidence can be excluded. Control of theadmission
of this type of evidencefallswithin atribunal’sright to control its process.
(This power isstated in Provision 47.) However, the discretion to exdude
marginally relevant material should be exercised with due caution to avoid
unfairness.®

% (...continued)

These conflicting views as to whether administrative tribunals may admit evidence that
isthe subject of acommon law privilege might be reconciled on the basis that a privilege,
even one embodying an important aspect of public policy, may be overridden by atribunal
wherethereis someother moreimportant public policy consideration mandating admission
of the evidence. See also Brown & Evans, (supra, note 94), at 9:6221.

% Some of the materials from which this Code is drawn (these are listed at Chapter 1, page
16), as well asthe enabling legislation of some tribunals, contain a provision that relevant
admissible evidence may not be refused. Such aprovision has not been included becausethis
could force the admission of repetitious or marginal material.
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l. Witnesses
1. Subpoenas / notices to attend and produce evidence

PROVISION 27.1

A tribunal may, at therequest of partici pants, issue noticesrequiring
persons to attend to answer questions and produce documents and other
evidence in their possession and control.

Explanatory Notes

This provision deals with subpoenas issued at the request of a participant.

The power of atribunal to subpoena a witness on its own motion is addressed
in Provision 32.2.

PROVISION 27.2
With respect to the power to subpoena,

a subpoena may beissued where it appearsthat the evidence to be
presented by the person to be summoned isrelevant to the matter, and
that the person summoned is reasonably likely to be able to supply it

a subpoena may be issued ex parte if this decision is challenged it shall
be reviewed by a designated member under Provision 14.3 or 22 (or
under the tribunal’s equivalent rules), or if none then by a full panel

a subpoena may be issued by agency staff; if this decision is challenged
it shall be reviewed by a designated member under Provision 14.3 or 22
(or under thetribunal’s equivalent rules), or if none then by a full panel
a subpoena shall be served by personal service

service may be proved by affidavit

a tribunal’srulesshall contain provisionsfor feesand allowances for
attendance pursuant to a subpoena

subpoenas may be enforced by bench warrant (to bring a per son who
refuses to attend or be sworn before the tribunal), or by contempt
proceedings, in either case by application to a court.
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Explanatory Notes

Therequirements of the first sub-clause can be met at first instance by a
sworn assertion to this effed by the person who is requesting the subpoena.

Though the power in Provision 27.1 is discretionary, therefusal by atribunal
to issue a subpoena where thisinterfereswith anindividual’s ability to
secure such information asis necessary to present their case may be
overturned.
See R.v. AlbertaBoard of Industrial Relations, Ex parte Furniture Workers’ Union
(1969) 6 D.L.R. (3d) 83 (Alta. S.C.), in which thecourt compelledtheBoardto
subpoena management witnessesin an application for revocation of union
certification; Carter v. Phillips (1987), 59 O.R. (2d) 289 (Div. Ct.), in which the
court ordered the Residential Tenancy Commissioner toissue a summons for the
production of the commission’srecords, and a summonsto thelandlordto produce
itsrecords pertaining to a particular rental unit.”” See also the discussion in
Macaulay® at 12.10(f).

2. Swearing

PROVISION 28.1
Any fact that is to be proved by the oral or written evidence of a withess
shall be proved on oath or affirmation or by solemn declaration.

Explanatory Notes

Some tribunals may be hesitant to adopt this provision because it interferes
with the informal nature of their proceedings. It isimportant to note,
however, that a sanction can be applied against thosewho make fal se
statements under oath or false affidavits, but not against persons who

" The latter decision was overturned on appeal onthe basisthat the applicant should have
tried to prove the case with out the witnesses sought to be summoned; had this failed the
applicant could then have brought an appeal. See (1988) O.R. (2d) 293 (Ont. C.A)).

% sy pra, note 13.
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provide falseunsworn evidence. Tribunals that choose not to require evidence
to be sworn may have no effective way to respond wher e false statements
have been made.

The Alberta Evidence Ad,*® gives tribunals power to administer oaths,
affirmations and solemn declar ations (as per sons having power to receive
evidence by law). Sections15to 21 contain therulesand formsfor
administering the oath, affirmation, etc.

3. Witness panrels

PROVISION 29
A tribunal may receive evidence from panels of witnesses composed of two
or more persons. Panel membersshall be sworn and qualified individually.

Explanatory Notes

Parties (or other participants, depending on thetermsof their participation)
should be given an opportunity to makerepresentationson the propriety of
this procedure. The procedur e should not be used where credibility may be an
issue and separating the witnesses would help determine credibility.

Theprocedure may save time, and may also enablethe presentation of a
clearer picture. It may be appropriate to address questionsto the entire
panel, and to allow witnesses to supplement one another’s answers.

% R.S.A. 1980, c.A-21.
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4. Questioning of witness by the tribunal

PROVISION 31

A tribunal may ask any questions of witnesses and partidpants and their
representatives which the tribunal consider s reasonably necessary to
disclose fully and fairly all matters relevant to the issuesin the proceeding,
provided that the tribunal does not prevent a participant from presenting
its case.
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J. Disclosure

PROVISION 321

A tribunal may, at the request of participants, at its discretion, order

. the filing or exchange of documents

. thefiling or exchange of witness statements, and of experts reports
and qualifications

. thefiling or exchange of medical examinations

. the provision of particulars.

J.1 Evidence Ordered by Tribunal

PROVISION 32.2

A tribunal may, on its own motion, order

. the production of documents

. the appearance and examination of witnesses, and thefiling of
witness statements

. the examination of experts, and the creation and filing of experts’
reports

. thecreation andfiling of medical examinations

. any other form of disclaosure.

Where a tribunal orders the attendance of witnesses or the production of

documents under this provision, the rulesunder Provision 27.2 apply.

Explanatory Notes

Adoption of Provision 32.2 should be sought only by tribunalsthat need the
type of information that may be so ordered to enable them to properly fulfill
their function. (Indeed the power to order such information, where required,
islikely to have been included in the enabling statute, either expressly, or by
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incorporating the powers of, for example, a Commissioner under the Public
Inquiries Act'®.)

In Macaulay and Sprague, Practice and Procedure Before Administrative
Tribunals,'® the authors suggest that tribunals can claim “an inherent right
tocall their own expert witnessesto ensurea compl ete and satisfactory
record of their proceedings, especially wherethe matter impactsupon the
public interest.”*%

Privacy

Privacy concerns under Provisions 27.1, 32.1 and 32.2 can be addr essed by
Provision 23.3, which allows restrictionsto be placed on the publication and
disclosur e of eviden ce.

Privilege

Orders for disclosure should not be made inrelation to evidence that is
privileged under thelaw of evidence, or that is inadmissibleunder statute or
under the Charter of Rights. See the discussion in the Explanatory Notes
under Provision 26 (at page 108) regarding exclusion of privileged evidence
and related material.

Enforcement of tribunal ordersunder Provisions 32.1 and 32.2 is dealt with
under Provisions 14 and 49.

100 R sA. 1980, c. P-29. Sections 3 and 4 deal with the summoning of witnesses and the

pr odu ction of documents, and the enforcement t her eof.
101 gy pra, note 13.

102 See Chapter 17 “Witnesses”, 17.9.
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K. Taking Judicial/Official Notice

PROVISION 33.1

A tribunal may, in making adecision in any proceeding

. take notice of facts or materials that may be judicially noticed

. take notice of any technical facts, information or opinions within its
scientificor specialized knowledge.

PROVISION 332

Where a tribunal proposes to take notice of matters under the second sub-
clause of Provision 33.1, it shall givenotice of itsintention, and the facts,
information or opinions in question, to the parties (and other participants,
depending on the terms of their participation) and give them an
opportunity to make representations.

Explanatory Notes

“Judicial notice” (admission as evidence without proof) may be taken of facts
that are
(a) sonotorious as not to be the subject of dispute among reasonable
persons, or
(b) capable of immediate and accurate demonstration by resorting to readily

accessibl e sources of indisputable accuracy.
(Sopinka, Lederman and Bryant, The Law of Evidence in Canada,*® citing, among
other cases, R. v. Potts (1982), 36 O.R. (2d) 195, at 201 (C.A.).)

“Official notice” may be taken of matters within the specialized knowledge of
the panel members. The requirement for notice to participants applies only to
the second sub-dause. It is necessary in order to allow such evidence to be
tested for accuracy and applicability. With respect to matters within the
knowledge of the tribunal that are evident to the participants, a notice and
comment provision would be overly cumbersome.

103 Butterworths, 1992, at 976 et seq.
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For a case on the subject of the appropriate use of the tribunal’s expertise, see
Huertov. College of Physicians & Surgeons (Sask.) (1995), 26 Admin. L.R.
(2d) 169. The court held that the members of a medical discipline committee
could use their own medical knowledge to assesst he evidence. However,
having received expert evidencefrom cardiologistsastothe standard of care
expected of a cardiologist, they could not use their own medical knowledge to
“impress on the evidence their private views of the standard demanded of a
cardiologist” (at 177). Seealso Todorov v. Canada (Minister of Employment
and Immigration) [1993] F.C.J. No. 216, (Q.L.), (1993), 160 N.R. 158 (F.C.A)).
An appeal of atribunal’s decision was allowed in consequence of its failure to
notify a participant that notice of a fact wasto be taken (in spiteof a
statutory requirement to givenotice). These casesarecited in thediscussion
on the subject of offidal noticein Macaulay'* at 12.33.

104 gy pra, notel3.
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L. Rights of Participants [to representation, participation]:
1. Representation rights

PROVISION 34.1

Therightsto representation ar e as follow:

. aparty hastheright to self+epresentation, or to be represented by
counsel

. representation of non-party participantsisat thediscretion of the
tribunal

. awitness has theright to be advised by counsel.

Explanatory Notes

For an extensive discussion of the right to representation by counsel under
the conmon law, see Macaulay'® at 12.27 “Right to Legal Counsel and Ot her
Representation”.

Thediscussion in Macaulay also deals with the right to representation by
non-lawyer agents. Subject to any statutory provisions, the latter has been
held to be a matter within the general authority of atribunal over its own
procedure. The authors set out the factors atribunal might consider in
deciding whet her to allow non-lawyer r epresentation. They also raise the
guestion of when an agent’s par ticipation might amount to an unaut horized
practice of law contrary to provincial statutory prohibitions.

The rights of representation and advice do not impose a duty on the tribunal
to provide counsel.

105 gy pra, note 13.
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2. Participation Rights

PROVISION 34.2
Therightsof participation respecting the substance of the matter before
the tribunal are as follow:

parties shall be given a fair opportunity to present a case andto know
and respond to the case they areto meet, including any
representations of other participantsthat arerelevant to anissuein
that case

participation rights of non-party participantsareat thediscretion of
thetribunal.

Explanatory Notes

Purpose of the provision

This first sub-dause embodies a fundamental tenet of administrative law. It
isincluded in the Model Code to provide inexperienced tribunals with abasis
in principle for understandingther duty to partiesin proceedings before
them in terms of

106

the information that they must provide to parties, and

the opportunities they must give for parties to present evidence and
argument, and to respond to other representations and to cross-
examine.'®

Notethat the existing Alberta Administrative Procedures Act, R.S.A. 1980, C. A-2,

contains the following provisions with respect to participation rights:

s. 4 Before an authority, in the exercise of astatutory power, refusesthe application of
or makes a decision or order adversely affecting therights of aparty, the authority
(a) shall givetheparty areasonable opportunity of furnishing relevant evidencetothe
authority,
(b) shall inform the party of the factsin its possession or the allegationsmade toit
contrary tothe interestsof the party in suffident detail
(i) topermit him tounderstand thefacts or allegations, and
(i) to afford him a reasonable opportunity tofurnish relevant evidence to
contradict or explain thefacts or allegations,
and
(c) shall give theparty an adequateopportunity of makingrepresentations by way of
argument to the authority.

(continued...)
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The principle stated in Provision 34.2 does not give the participants full
control over the presentation of their case (though in some cases this may be
appropriate). Rather, the extent to which participants may call and examine
or cross-examine witnesses, and present evidence and argument, will vary
depending on the nature and complexity of the matter before thetribunal.

Theprincipleis adaptable to the full range of administrative proceedings,
and there are agreat many cases that elaborate how it appliesin particular
ciraumstances. These cases aretoo numerous totry toindude or summarize
them in thisannotation.'®’

However, the cases on two particular sub-topics of the general principle are
highlighted, asfollow. First, with respect totheright of participantsto know
thecase they areto meet, thereisa separate provision asto information that
comesto a hearing panel’s attention during permissible consultation by the
panel with certain categoriesof persons(see Provision 34.3 below). Second,
with respect to the rights of participants to respond to the case they are to
meet, the question of whether thereis arequirement to allow cross-
examination is addressed immediately below.'%

Whether the principle aeates a requirement to allow cross-examination

Wher e atribunal allows presentation of evidence to be by way of witnesses, it
should also allow cross-examination, and rebuttal by way of witnesses.
However, cross-examination is not a right at conmon law. It must be
permitted only to the extent that it isrequired to afford a party “afair

106 (...continu ed)

Section 6 of the Act provides that the entitlement to make representations isnot tobe taken
as an entitlement to make oral representations so long asthe party is given an opportunity to
make representations adequ ately in writing. Neither does it afford aright to be repr esented
by counsel.

197 An Alberta Court of Queen’s Bench decision that aptly illustrates application of the “ case
to meet” principle isRobert Brothers Farming v. Alberta (M inister of Agriculture, Food And
Rural Development) (1995), 24 Admin. L.R. (2d) 252.

108 Therights of presentation have already been addressedto some degree in the provisions
abovethat deal with the form of hearings (that is, written, electronic, or oral). Aswell,
Provision 43.1 dealswith another aspect of the ‘case to meet’ principle-therulethat decisions
may not be based on facts or legal issues that have not been disclosed tothe parties.
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opportunity to correct or controvert any relevant statement brought forward
to his prejudice”.
See Re Jackson and Ontario Labour Relations Board, [1955] O.R. 83, per McRuer
C.J.H.C,; County of Strathcona v. Maclab Enterprises [1971] 3 W.W.R. 461 (Alta.
C.A.); Murray v. MD Rockyview (DAB) (1980) 21 A.R. 512, at 527-29 (Alta. C.A.);
Re OEX Electromagnetic Inc v. BC (Securities Commission) (1990) 43 Admin. L.R.
274) (B.C.C.A.).**

In Murray v. MD Rockyview (DAB) (supra), thecourt added that the
obligation so stated “will generally arisewheretheevidenceisin reation to
avital issuewhich will have a direct bearing on the Board's decision and
more particularly so, where the person giving the evidence purports to be
knowledgeablein thearea.” (at 528).

3. Consultation by the hearing panel / provision of information that arises

PROVISION 34.3

Wher e panel members consult with one another, with other adjudicative
members of the tribunal, with staff of the tribunal, or with any other
person having technical or special knowledge, at any stagein the

pr oceedings, and new factsor new legal issues arisethat arelikely to affect
the reasons or order, the panel shall apprise the parties (and other
participants, depending on thetermsof their participation) of the nature of
this new information and give them an opportunity to make

representations.

109 Notethat the existing Alberta Administrative Procedures Act, R.S.A. 1980, c. A-2,

containsa requirement with respect to cross-examination, asfollows:
s.5 When an authority has informed a party of factsor allegationsand that party
(a) is entitled under section 4 to contradict or explain them, but
(b) will not have a fair opportunity of doing so without cr oss-examination of the
person making the statements that constitute the facts or allegations,
theauthority shall afford the party an opportunity of cross-examination in the presence
ofthe authority or of a person authorized tohear or take evidencefor theauthority.
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Explanatory Notes

Purpose of the provision

This provision embodiesa principle laid down in recent case law on the
subject of consultation by panel members. The substance of the provisionis
an elabor ation of the “case to meet” principle for a particular kind of
circumstance (consultation), and is captured by it. The provisionisincluded
for the guidance of those tribunal sfor which such consultation proceduresare
appropriate.

Propriety of adopting the provision

The provision contemplates consultation of thetype described. However, such
consultation may not be appropriate for every tribunal. Whether the
provision is appropriate depends on the structure of the tribunal. It also
depends on whether the reasons for consultation—the benefits of the acquired
experience of all the members, and consistency in decision making, outweigh
the potenti al disadvant ages—-the hampering of judicial independence, and
interferencewith the parties’ opportunity to respond to all arguments.
Tribunals should carefully balance these factors in structuring any
consultation process, and in adopting this provision for their rules.

Key decision

Consolidated-Bathurst Packaging v. International Woodworkers of America
[1990] 1 S.C.R. 282, 42 Admin. L.R. 180, (S.C.C.) contains the requirement
that participantsbeapprised of new information.

Meeting the requirements: conflict with solicitor-dient privilege
Whereinformation is supplied tothetribunal by tribunal counsel (for
example a legal opinion), there may be some concern that provision of this
information to participants pursuant to the obligation stated above may
conflict wit h solicitor-client privilege. However, such an opinion isunlikely to
fall withinthe principle or therule for solicitor-client privilege. See Melanson
v. New Brunswick (Workers’ Compensation Board) (1995), 25 Admin. L.R. (2d)
219 (N.B. C.A.) at 228, wherethecourt said that a legal opinion given tothe
WCB with respect to the inter pretation of legislation germaneto a claim
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beforeone of the Board' stribunals wasnot privileged. The court pointed out
that the WCB is not a party adverse in interest to claimants, and that the
claim was na given in contemplation of litigation. In the court’s view the
opinion was for the benefit of employers and employees as well as for the use
of the Board, and cauld not be withheld.

Conflict may beavoided in any case by supplying the substance of that part
of the opinion that must bedisd osed according toProvision 34.3 (that is, the
legal issue, abstracted from the opinion), rather than the opinion itself.

Other principles related to consultation by the hearing panel

The Consolidated-Bathur st decision also contains an extensive discussion by
the Supreme Court of Canada on the type of consultation by panel members
that is allowed. Consultation with other membersof thetribunal who arenot
on the panel, on legal and policy issues, is permitted, under certain
conditions.

One condition is that the decision must be made, and be seen to be made, by
those who conducted thehearing. A tribunal’sarrangementsfor consultation
may not operate or appear to operate as a constraint on the panel members’
ability to make their own independent decisions. (In the Consolidated-
Bathurst case, a procedure under which no consensus was reached or vate
taken, attendance was voluntary, no minutes were kept, and the decision was
left entirely tothe hearing panel, washeldto be permissible). See in contrast
Tremblay v. Quebec (Commission des affaires sociales) [1992] 1 S.C.R. 952
(S.C.C.), whereconsultation machinery that involved compulsory
consultation, heldin order to arrive at a consensus together with persons who
wer e non-panel members, washeld to violatethe rules of natural justice.
See also Glengarry Memorial Hospital v. Ontario (Pay Equity Hearings Tribunal)
(1993), 110 D.L.R. (4™ 260 (Ont. Div. Ct.); Jamesv. Canada (Minister of
Employment & Immigration) (1991) 45 F.T.R. 139, at 142 (T.D.). Both cases
involved per missible consultation.

A second condition isthat the pane cannot discuss facts or evidence in the
casethat it has heard, but in relation towhich it has na yet made factual
deter minations. Questionsof fact must be distinguished from policy
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questions, on which consultation is permitted. In the Consolidated-Bathurst
decision, Gonthier J.:

The determination and assessiren of facts are ddicate tasks whichturnonthe
credihility of the withesses and an overadl evduation of the rdevancy of all the
information presented as evidence. As ageneral rue, these tasks cannot be
properly perfarmed by persons who have nat heardall the evidence andthe
rules of natural jugtice do nat allowsuch persansto vote ontheresut. Ther
patidpationin dsaussions dealing with such factual issuesis less prodermatic
when there isno patidpaionin the find decison However, | am of the view
that generally such discussions constitute a breach of the rules of natural justice
because they dlow persons other than the parties to make represertations on
factual issues when they have not heard the evidence.

See alsoEllis-Don Ltd. v. Ontario (Labour Relations Board) (1998) 38 O.R. (3d)
737 (C.A.), aff'g [1995] O.J. No. 3924 (Q.L.), (1995) O.A.C. 45 (Ont. Gen. Div.)
(application for leaveto appeal toSupreme Court of Canada granted Jan. 21,
1999). This case involved a post-hearing meeting at which thefull L abour
Relations Board (induding non-panel members) discussed whether particul ar
actionsof theunion constituted abandonment of itsbargainingrights. The court
rejected the argument that this was a discussion of fact contrary to therulingin
the Consolidated-Bathurst decision, rather than a permissible discussion of a
policy issue.

Further, new evidence may not be presented to panel members in the
absence of the parties (or other participants, depending on the terms of their
participation).
Thecourt in Consolidated-Bathurst cited Kane v. Board of Governors of the
University of British Columbia, [1980] 1 S.C.R. 1105, at 1113-14 in support of this
principle. Seealso Ellis-Don Ltd. v. Ontario (Labour Relations Board), cited at
page 125.

Proving that thepanel did not comply with therequirements

Principles such as those just discussed raise the question of how a participant
isto know whether the principles wer e followed in the proceeding, and
whether on review, the decision-maker or staff can be compelled to testify
about the deliber ati ve pr ocess.
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This question is a developing area of law, and is addressed in Macaulay*° in
two sections: in Chapter 22 “Tribunal Decisions” at 22.3.1(v)(i); and in
Chapter 28 “Rehearings, Petitions, Appeals and Reviews” at 28.19(e). There
is a common law testimonial immunity which provides that a discovery of
decision makers that will reveal their mental processes will not be compelled,
unless the person seeking compulsion can show a prima facie case of
impropriety in the decision-making process. (See Agnew v. Ontario
Association of Architects (1988), 30 Admin. L.R. 285 (Ont. Div. Ct.).) In
Tremblay v. Quebec (Commission des affaires social es) [1992] 1 S.C.R. 952, at
965-66, Justice Gonthier said:

The institutionalization of the decisions of administrative tribunals creates a
tension between an one hand the traditional concept of deliberative secrecy and
on the other the fundamental right of a party to know that the decision was mede
in accadance with the rdes of natural justice. ...

Accordingly it seems to methat by the very nature of the control exercised over
their decisions administrative tribunals cannot rely on deliberative secrecy to the
same extent as judicid tribunds. OF course, searecy remains the rue, but it may
nonetheless ke litedwhen the liigant can present vdid reasons for believing
that the process followed did not comply with the rules of natural justice.

Justice Gonthier accordingly dismissed the objections of the tribunal to
guestions put to its secretary with respect to the tribunal’s process for dealing
with draft decisions. (Note that in doing so the Justicedistinguished between
guestions asto thetribunal’s formal process (on which questions wer e to be
allowed according tothedecision), and “matters of substance or thedecision
makers’ thinking on such matters’ (at 964).)
See alsoEllis-Don Ltd. v. Ontario (Labour RelationsBoard) (1994), 110 D.L.R.
(4") 731, 24 Admin. L.R. (2d) 122 (Ont. Div. Ct.) and Glengarry Memorial Hospital
v. Ontario (Pay Equity Hearings Tribunal) (1993), 110 D.L .R. (4"") 260 (Ont. Div.
Ct.); Welland County General Hospital v. Ontario (Pay Equity Hearings Tribunal)
(1993) 10 Admin. L.R. (2d) 232; Apotex Inc. v. Alberta [1996] 7 W.W.R. 207 (Alta.
Q.B.). These cases deal with the compulsion of administrative decision makersto
testify about alleged improprieties in the decision-making process. Seeon the
same topic Mullan, David J., “Polidng the Consolidated-Bathurst Limits - Of
Whistleblowers and Ot her Assorted Characters”, (1993), 10 Admin. L.R. (2d) 241.

1o gy pra, note 13.
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Some of the cases discussed deal with statutory immunities to compulsionin the
enabling stat utes.

4. Procedure on default

PROVISION 344

Wher e aparty or participant who has been notified of a proceeding failsto
appear or to participate, the tribunal may proceed and may render a
decision in their absence.
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M. Keeping Record, Transcript

PROVISION 35.1
A tribunal shall compile a record of any proceeding in which it issues a
final decision.

Explanatory Notes

Therecord should contain the foll owing:

. the document by which the proceeding was commenced

. thenoticesissued to participantsor potential participants of receipt of
the application

. the notices of the pre-hearing conference and the hearing

. any pre-hearing orders

. any interim orders

. any other written decisions made in the course of the proceedings

. any documentary evidence

. any statement of agreed facts

. any video or audio recording made by the tribunal

. any transcript of oral evidence

. astatement of any matters officially noticed

. the decison and reasons.

The record should not include the personal notes of panel members.

This provision applies to the pre-hearing conference portion of a proceeding.
It is also meant to apply to proceedings under Provisions2 to 5 (or a
tribunal’s equivalent rules) where a tribunal makes a decision to refuse to
accept an application, or refusesto continue where proceedings have begun,
or makes a decision on the basis of consent of the participants.
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PROVISION 35.2
A tribunal may record and transcribe the hearing.

Where a request ismade by a participant, a tribunal shall record, and
provide atranscript of, a hearing. A tribunal may requirethat a
participant making such a request pay or prepay the cost of transcription.

Explanatory Notes

Although it has been held that neither the common law nor the Charter of
Rights require atranscript of proceedings (see Kandiah v. Canada (Minister
of Employment and Immigration (1992), 6 Admin. L.R. (2d) 42 (F.C.A))),
theremay becircumstances in which the absence of a transcript may amount
to a breach of natural justice because the court in ajudicial review
application is not on this account abletorule on thereasonableness of a
tribunal’s conclusions. See Fariuji v. Canada (Minister of Employment and
Immigration (1994), 30 Admin. L.R. (2d) 153 (F.C.T.D.), in which a matter
was returned to the tribunal for a new hearing before a different panel
because the absence of a transcript made it impossibletorule on the
reasonableness of the conclusions. However, if the record allows a proper
disposition of the appeal or review, the absence of atranscript isnot in itself
aviolation of natural justice. See C.U.P.E., Local 301 v. Montreal (City)
[1997] 1 S.C.R. 793, in which the absence of a transcript was hed not to
violate natural justice, as affidavit evidence presented in conjunction with
the application for review provided an adequate record for determining if
therehad been an evidential basisfor thetribunal’'sfinding of fact.

129



3. DECISION AND REASONS
M. Keeping Record, Transcript

Tribunals should not resist recordings on the basis that this can change the
informal tone of a hearing. A tape recording is a simple and unobtrusive
device, and an acaurate record of a proceeding is highly desirable.'**

M1 Eor cases dealing with defective recordings, see Okeynan v. Prince Albert Penitentiary

(1988), 20 F.T.R. 270 (T.D.), in which the absence of a completetranscript of a detention
hearing (resulting from technical problemsin recording) added to the review court’s difficulty
in satisfying itself that the applicant had had a fair hearing; Desjardins v. Canada (National
Parole Board) (1989), 29 F.T.R. 38 (T.D.), inwhich despite gapsin arecording, thetranscript
showed a good ventilation of theissues and did not deprive theapplicant of a ground of
review.
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PART 3. DECISION AND REASONS

Owerview:
This part deals with the mattersthat pertain totheresult of the decision
making process—the decision and reasons. All of the fdlowing ar e consider ed:

mmoow>

Interim dedsions

Therequirement for a written version of the decision

Reasons for dedsion (reasonsshould be required for all final decisions)
Therequirement that notice of dedsion be given to the participants
Public availability of the decision

Mandatory time lines for decisions, and what is to be done where a
decision is not rendered within a reasonable time

Decision by the majority, and how the decision is to be reached where the
panel is divided

Factors for dedsion-making/ staff involvement: the requirement that
tribunal decisions be based only on information whose substance has
been disclosed to participants, and in relation to which they have been
given an opportunity to make a submission, and the limitations where
staff isinvolved in thedrafting of the decision

Reconsideration of the decision

The corredion of errors.
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A. Interim Orders

PROVISION 36.1

A tribunal may

. makeinterim ordersand decisions

. impose conditions on the grant of an interim order

. vary the interim order by the final order

. make the final order retrospective to the date of the interim order.

Explanatory Notes

The provisions regar ding variation of the interim order by the final order,
and retrospectivity, arisefrom an issuethat arose beforethe Federal Court of
Appeal andthe Supreme Court of Canada over interim ordersfor telephone
rate increases. In Bell Canada v. Canadian Radio-Television and
Telecommunications Commission [1989] 1 S.C.R. 1722, 38 Admin. L.R. 1, the
dispute was whether the power to issue interim decisions under the National
Transportation Act**? included the power to retr ospectively adjust for revenue
excesses collected pursuant to a ratethat had been set on aninterim basis.
Overturning the Federal Court, the Supreme Court of Canada held that the
CRTC’s powersto make interim ordersimpliedly included t he power to vary
these by a subsequent decision, making the latter retrospective.

PROVISION 36.2
Reasons for an interim decision or order need not be given.

Note: This is an exception tothegeneral duty togivereasonsin Provision
38.1.

12 R.s.C. 1985, c. N-20.
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Explanatory Notes

Though reasons may often be appropriate, this should not be arequirement
for all cases. Often interim orders are meant topreservethe status quo, or
protect the publicinterest, until the matter is heard. Such judgements are

largely discretionary. Thegiving of reasonsmight also create a perception
that a matter is being pre-judged.

However, where they ar e appropriate, reasons should be given.
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B. Decision in Writing

PROVISION 37
A decision of atribunal shall be given in writing.

Wherea tribunal makes an oral decision, it shall be followed by a decision
inwriting.

Thetranscript of an oral decision satisfiestherequirement that a decision
be given in writing.

Wher e an oral decisionisgiven, it shall take effect on the date specified by
the tribunal, or if none, then when the written decision is issued.

A decision may begiven in an electronic format provided that format is as
secure from tampering asisa written document, and isas capabl e of
immediate verification as being the decision of the panel asis a signed
document. At the request of a participant, the tribunal shall provide a
permanent or paper record.

Explanatory Notes

Because reserved decisions can create a backlog, oral decisions should
sometimes be encouraged, to be followed by a written decision or transcript of
the oral dedsion.
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C. Reasons

PROVISION 38.1
A tribunal shall givereasonsfor itsfinal decision.

Explanatory Notes

Purpose of the provision

This provision creates a requirement that tribunals providereasonsfor
decision. This provision should be adopted by all tribunals. Thereis an
argument that reasonsare sometimes routineor trite, and a formal
requirement can involve expense or delay without significantly advancing
participants rights. However, theform and extent of reasonscan reflect the
complexity of the issue. In simpler cases reasons may be given orally (and a
transcript provided). This can addresst he problem of delay.

Reasons to givereasons

The existing Alberta Administrative Procedures Act s. 7 contains aright to

reasons.™® Courts interpreting section 7 have expressed the following

purposes for the right to reasons:

. written reasonsaremorelikely to have been properly thought out and
thus make for a better decision;

. tribunals benefit from having their decisions exposed to public scrutiny;

. written reasons reinforce public confidence in administrative bodies;

. they allow the parties to assess whether there are grounds to appeal and
to know the case to be met if thereis an appeal; and

. they allow thereviewing or appellatetribunal to know thebasisof the
decision.

13 The act provides as follows:
7. When an authority exercises a statutory power so asto adversely affect therights of
a party, theauthority shall furnish to each party a written statement of itsdecision
setting out
(a) thefindingsof fact on which it based its decision, and
(b) thereasonsfor thedecision.
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Apart from these practical considerations, a fundamental point isthat people
should be given reasonsfor thedecisionsthat affect them, asa matter of
fairness.

Common law position

When considering whether to adopt this provision, tribunal sshould have
regar d to recent decisions in which the absence of reasons has been held to be
a breach of therules of natural justice.

These decisions wer e recently reviewed by the Supreme Court of Canadain
Baker v. Canada (Minister of Citizenship and Immigration) [1999] S.C.J. No.
39. The Court concluded that

... itis nowappropriate to recognize that, in certain circumstances, the duty of
procedural fairness will require the provision of awritten explanation for a
decision. The strong arguents denorstrating the advantages of written
reasons suggest tha, in cases such asthiswhere the dedsion has inportart
significance for theindvidud, when there isa Satutay right of appeal, a in
other circumgtances, some formof reasans shoud be recuired ™

See also Future Inns Canada I nc. v, Nova Scatia (Labour Relations Board) (1997),
160 N.S.R. (2d) and 473 A.P.R. 241 (C.A.), in which after a thorough review of the
authorities, the court sent matters to be reheard by a different panel, on the basis
that it was not possible to see what the tribunal had doneinrelation to a number
of factual and legal issues that had been raised, and the ded sion was accordingly
“reached in apatently unreasonable manner and contrary tothe rules of natural
justice” (at 258); Brochu v. Bank of Montreal (1997) 45 Admin. L.R. (2d) 312
(F.C.T.D)), in which the court said that an implied duty to givereasons is more
likely to be foundwherethereis aright of appeal or wherethe availability of
judicial review depends on the ability to demonstrate that the decision contained
either a jurisdictional error or an error in law. Thecourt held that in the
circumstances (where the tribunal had before it highly prejudicial but irrelevant
allegations, and arecommendation fromitsinvestigator), therefusal to give
reasons raised an inference that the decision may have been influenced by

14 The court regarded reasons as necessary in the case before it (an application, on the basis
of humanitarian and compassionate grounds, for exemption from a requirement that
application for permanent residence be made from outside Canada), but held that the
requirement had been satisfied by the provision of the notes of thejunior immigration officer.
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extraneaus considerations. Thecourt remitted the matter tothe tribunal to
provide reasons.

Application to administrative approvals made without a hearing
This rule is not meant to apply toroutine administrative approvals, made
without a hearing at thefirst instance

Content

Because theform and extent of reasonsrequired will vary greatly from one
typeof decision to another, the M odel Code doesnot contain a provision
specifying the content of reasons. However, thereisa substantial body of case
law with respect to what reasons must contain. This developed largely in
relation to the statutory duty to give reasons.'* The main points of these
cases may be summarized as follows:

. to meet the duty, the reasons must be proper, adequate and intelligible

. the reasons must deal with the substantial pointsthat have been raised,
and must allow the reader to know what matters the decision maker did
or did not take into acoount; they must show, whether expressly or by
necessary implication, that thetribunal considered the factors which it
wasrequired by statute to take into account

. the reasons must enable the person concerned to assess whether there
are grounds of appeal.

. theduty is not fulfilled wherethetribunal merely recites thefact that
evidence and arguments led by the parties had been considered, nor by
the bald assertion that "my reasons are that | think so".

. in deciding whether the duty is met, the court should consider the whole
context in which the impugned decision was made, including matters
such as statutory directives, planning instruments, the written record,
and in some cases, the arguments adduced

. in view of the fact that tribunalsare often meant to provide quick and
inexpensive resolutions for disputes, a tribunal may be entitled to useits

115 For summ aries of the cases see Gauk, C, “The Annotated Alberta Administrative

Procedures Act - Section 7: The Duty to Give Reasons, in Administrative Agency Pr actice, Vol.
1, No. 2, May, 1995, at 49.
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own expertise in filling in gapsin the evidence, and may not have to
spell out in minutedetail all thefactorsand computationsleadingtothe
awar d; however, for an appeal court to defer to a tribunal's expertisein
coming to a conclusion, the reasons must show how the expertise was
appliedto thefacts.

. reasons and facts need not be stated separ ately

. reasons given by atribunal's solicitor rather than by the tribunal itself
do not satisfy a statutory duty to provide reasons.

Tribunals should set out their own guidelines for content, having regard to
the common law requirements described above.

PROVISION 382

Where a panel member dissents, the dissenting reasons shall be included
with the majority reasons, at the election of the panel member. The
tribunal shall provide dissenting reasonsat therequest of the parties (or
other partidpants, depending on the terms of their participation).

Explanatory Notes

When deciding whet her to adopt this provision, a tribunal might consider
that there may be a higher motivation to achieve consensus wher e dissents
are not issued. Consensual decisions may give riseto greater certainty and
stability. This may be desirable for some contexts. There is also danger,
however, that theinability of a dissenting member to make their views
known will enablethemajority to disregard a legitimate viewpoint of a
minority.

PROVISION 383
The duty to give reasons cannot be waived by the participants.
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Explanatory Notes

When deciding whet her to adopt Provision 38.3, atribunal might consider
that it would make atribunal’s processes visible for all cases, and would
make decisions that have precedential value available.

For cases of consent orders, the tribunal should state that the participants
consented, and the reasons, if any, for its concurr ence.
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D. Notice of Decision/Provisionto Participants

PROVISION 39
A tribunal shall give notice to the partici pants of its decision and reasons.
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E. Availability of Decision to Public

PROVISION 40
The decision of a tribunal shall be availableto the public on request.

Where the conditions for privacy under Provision 23.1 have been met, the
relevant private information shall be deleted from the reasons.

Therearesometribunals for which this rule should not be selected because of
the private nature of their proceedings. Examples are tribunals under the
Dependent Adults Act,** and the Child Welfare Act.**’

116 R s.A. 1980, c. D-32.
17 5 A 1984, c. C-8.1.
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F. Timely Decisions

PROVISION 41.1

Unless thetribunal otherwise ordersat the close of thehearing, a decision
of thetribunal shall be issued within [90 days] [atime specified by the
tribunal].

Explanatory Notes

Purpose

This provision creates a requirement that tribunals set their own time lines
for issuing decisions. The time line chosen by a tribunal should suit its
particular dedsion-makingfunction.

Examples
Examples of statutory time lines for decisions are found in the following

stat utes:

118

Agriaultural Pests Act,'*® s. 14(6): an appeal under this section (from a
notice issued by an inspector under s. 12) isto be heard and deter mined
within 5 days of receipt of notice of the appeal

Environmental Protecion and Enhancement Act,'*® s. 90(1): awritten
decision is to be issued within 30 days after thecompletion of the
hearing of an appeal from decisionsunder specified sections of the Act
Expropriation Act,** ss 16, 18: objectionsto expropriationsareto be
heard by an inquiry officer, and a report to the approving authority
made by the officer, within 30 days of the officer’'sappointment; the
approving authority is to consider the report and approve or disapprove
the expropriation, and give written reasons for its decision, within 30
days of receiving the report (and see s. 18(3))

S.A.1984, c. A-8.1.

19 5 A.1992, ¢ E-13.3.

120

R.S.A. 1980, c. E-16.
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+ Irrigation Act,"* s. 181.5: an appeal tribunal under this section isto hear
theappeal and makeitsdecision within 60 days of receipt of an
application

« Labour Relations Code,*** s. 100(1): a compulsory arbitration board
under this section must makeitsaward within 20 days of the date on
which it is established

+ Marketing of Agriaultural ProductsAct,**® s. 40: an appeal of an order or
decision of aboard or commission under the Act isto be heard and
decided within 90 days of the notice of appeal ***

« Mental Health Adt,"® s. 41.1: a decision respecting thereview of an
admission or renewal certificate under s. 33,38, or 39 isto be made
within 24 hoursof hearing the application

« Municipal Government Act:**® the Act containsvarioustimelines for
decisions, ranging from 15 days through 30 days for the hearing of
particular types of appeals, to 150 days for the review of assessments
and of decisions of assessment review boards (s. 500).

Role of tribunal chair

The adherence to decision time lines by panel members isan administrative
matter which should be the responsibility of the tribunal chair, and the chair
should, aspart of his or her mandateto manage thetribunal, take action
against a panel member who fails to render a decision.

Wher e thisfails, resort might be had to Provision 22, which dealswith the
ciraumstance in which a member is incapacitated. This provision allowsthat
in such circumstances a matter may bereheard or a decision made on the
basis of a method agreed by the parties/participants.

121 R.S.A. 1980, c.1-11.

122 5 p. 1988, ¢ L-1.2.

123 5 A.1987, c. M-5.1.

124 Thetimelimit doesnotrun du ring a period of adjournment (s. 40 (g)).

125 5 A. 1988, c. M-13.1.

126 5 A.1994, c. M-26.1.
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Mandamus

Mandamusis also available as aremedy for participants where a decision is
not render ed within a reasonable time.
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G. Decision by Majority

PROVISION 42
Where a hearing is held before a multi-member panel the decision shall be
made as fdlows:
. thedecision of the majority of the membersof the panel is a decision
of the panel
. where a panel is equally divided
 thedecison may bemade by thetribunal chair on thebasisof the
record or otherwise as the parties (or other participants,
depending on thetermsof their participation) agree, or
« wheretheparticipantsdonot agree that thechair is to decide, or
the chair regards arehearing to be warranted, the matter isto be
reheard.

Explanatory Notes

The circumstance in the second sub-dause can be avoided by ensuring that
panels do not have an even number of members. Thiswould be particularly
important for smaller tribunals, wherethe chair of the tribunals sits on every
hearing and the suggested procedure is impracticable.
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H. Factors for Decision Making

PROVISION 43.1

In reaching a decision a tribunal may not takeinto account any factsor
legal issues (other than matterswhich may bejudicially noticed) whose
substance was not disclosed to the parties (and other participants,
depending on the terms of their participation) and in relation to which they
have not had an opportunity to make represent ations.

Explanatory Notes

Purpose

Like Provision 34.3 (which involves consultation by panel members with
particular categories of persons), this provision is based on the principle that
parties are to be apprised of the case they ar e to meet, and given an
opportunity torespond, before a dedsion ismade. The substance of the
provision—that other facts or legal issues may not be takeninto account in
the decision—is a correlative of the “case to meet” principle set out in
Provision 34.2."*" Because a tribunal that does not afford the opportunities
set out in Provision 34.2 may have itsfinal decision challenged, Provision
43.1isnot strictly necessary to protect participant rights. However, it is
included asa reminder to tribunals at the decision-making stage of the
hearing process.'?®

127 b ovision 34.2 requiresthat parties (or participants depending onthe ter ms of their

participation) shall be given a fair opportunity to present a case andto know andrespondto
the casethey are to meet, including any representations of other participantsthat are
relevant to an issuein that case.

128 provisions34.2 and 43.1, taken together, achieve much the same purpose as section 4 of
the existing Alberta Administrative Procedures Act. Section 4 provides:

Before an authority, in the exercise of astatutory power, refusesthe application of or
mak es a decision or order adversely affecting therights of aparty, the authority
(a) shall givetheparty a reasonable opportunity of furnishing relevant evidence
to the authority,
(b) shallinform the party of the factsin its possession or the allegations made to
itcontrary tothe interestsof the party in suffident detail
(continued...)

146



3. DECISION AND REASONS
H. Factors for Decision Making

Proving adherenceto therequirements

The consi der ati ons discussed under Provision 34.2 and 34.3'° with regard to
proving that atribunal did not adhere to the requirements set out in those
Provisions, apply to Provision 43.1. See page 125.

128 (...continu ed)
(i)topermit him tounderstand thefacts or allegations, and
(ii) to afford him a reasonable opportunity tofurnish relevant evidence to
contradict or explain thefacts or allegations,
and
(c) shall give the party an adequate opportunity of making representations by
way of argument to the authority.
129 These provisions deal with providing information to participants, and more specifically,
information arising from consultation by the hearing panel.
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H.1 Staff Involvement in Decision Witing

PROVISION 43.2

Wherea hearing panel consultswith staff, or staff isinvolved in decision

writing, the following limitations apply:

. theinvolvement in the proceeding of the staff member who is
consulted may not be such as to compromise, or appear to compr omise,
the independence of that staff member from the participants

. wherestaff isinvolved in drafting or reviewing thedraft of the
decision, they may makeno changesto thefindings of fact or
conclusion of law of the panel, and the decision must be reviewed by
the presiding panel members.

Explanatory Notes

Purpose
This provision is added for the guidance of tribunals whose staff may be
consulted or involved in thewriting of the decision.

Common law
A tribunal is entitled to the assistance of counsel in the preparation of
reasons for decision; however, the r easons must be those of the tribunal.
Counsel’sassistance may not be such astoimpair thefairnessor integrity of
the decision-making process. The propriety of particular procedures in a
given case depends on a host of factors such as the nature of the proceedings,
theissuesraised, the composition, structur e and workload of the tribunal,
whether participants are represented by legal counsel or panel members are
legally qualified, and the enabling legislation.
See Khan v. College of Physiciansand Surgeons (Ontario) (1992), 11 Admin. L.R.
(2d) 147 (C.A); Weer asinghev. Canada (Minister of Empl oyment and Immigration)
(1993) 17 Admin. L.R. (2d) 214 (F.C.A.). See also the extensive discussion of this
topicin Macaulay™°® at 22.4.1.

130 gy pra, notel3.
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A tribunal policy that members submit draft reasons for review by legal
counsel doesnot in itself constitute an unlawful constraint.
See Bovbel v. Canada (Minister of Employment and Immigration) (1994), 18
Admin. L.R. (2d) 169 (F.C.A.); Weer asinghev. Canada (Minister of Empl oyment
and Immigration) (supra).
But note that in Khan v. College of Physiciansand Surgeons (Ontario)
(supra), in the context of a discussion about counsel invdvement in the
drafting of reasons, the court cited Tremblay v. Quebec (Commission des
affaires sociales) [1992] 1 S.C.R. 952, as authority for the proposition that the
appearance of independence may belost whereconsultation with othersnot
charged with deciding the case is compulsory. A mandatory review policy
may not be permissible.

Thepersonsconsulted by thedecision maker must be independent of the
parties.
See Hutterian Brethren Church v. Starland (Municipal District No. 47) (1994) 14
Admin. L.R. (2d) 186 (Alta. C.A.); Mitchell v. Institute of Chartered Acoountants
(Manitoba), (1994) 22 Admin. L.R. (2d) 182 (Man. Q.B.); Khan v. College of
Physiciansand Surgeons (Ontario) (supra), at 180.
Theinvolvement of a prosecutor inthe drafting of adecisionislikely to give
riseto areasonable apprehension of bias.
See Sawyer v. Ontario (Racing Commission) (1979), 24 O.R. (2d) 673 at 676 (Ont.
C.A)); Re Bernstein and College of Physicians and Surgeons of Ontario (1977), 15
O.R. (2d) 447 (Div. Ct.).

Proof of adherence

Other partsof this document contain a discussion of the question of proof of
adherencetothe rules governing provision of information to participants, and
appropriate consultation by the panel with others.***

131 geethe Explanatory Notes under Provisions 34.2 and 34.3, at page 125. With regard
specifically to proving whether staff involvement in decision writing was appropriate, see
Snider v. Manitoba Association of Registered Nurses (March 2, 1999), Doc. Cl97-01-03614
(Man.Q.B.). Thecourt said that a participant in a proceeding before the tribunal (a

pr ofession al disciplinary body) hasa right, upon receipt of a decision, torequest particulars of
counsel’sinvolvement or participation if he or shehas any concernswhatever, and if the
particularsarerefused by thetribunal or counsel, the court could compel delivery ther eof.
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|. Reconsideration

PROVISION 44.1

A tribunal may, on its own motion or on the motion of a participant, review

or rehear an order or dedsion, and confirm, vary, rescind or suspend it

e wherethere has been fraud, or false or misleading evidence was
unknowingly accepted

e wherethere has been a procedural defect or lack of due process that
could not have been raised at the hearing

e wherethetribunal failed to dispose of amatter raised in the
proceeding.

An application by a participant for areview on the second and third

grounds must be brought within a reasonable time after the defect is

discovered.

Where a tribunal contemplates that it may review or rehear a matter, it
shall give notice to partiesin the original proceeding (and other
participants, depending on the terms of their participation), and an
opportunity to make repr esentations on the question of whether the matter
should be reviewed or reheard.

A review or rehearing under this provision doesnot automatically operate
asa stay of theoriginal order or decision.

Explanatory Notes

Purpose

Reconsiderationsunder circumstances such asthe provisionsdescribe can
allow atribunal to cureinjustices without resorting to court process. The
powersin Provision 44.1 exist under the common law. Tribunals can add the
powersto their procedural rules for the sake of clarity.
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Fraud

With respect to decisions involving fraud or misleading evidence, thereis a
line of decisions that court judgments secured by fraud can be invalidat ed.
Though thereis no parallel line of authority with respect to tribunal
decisions, the principle that a decision grounded in fraud should not be
allowed to stand should apply.

In Macaulay™? the authors put forward several reasons why atribunal
should be ableto reconsider decisionsgroundedin fraud (without a
requirement for a court order to do so):
» such decisions are nullities
* agencies can take stepsto prevent or avoid abuse of process, and
» the principle of functus offido, based on the desirability of finality of
decisions, doesnot apply to decisions procured by fraud.

Procedural defects
With respect to the power under the second sub-clause, see Nurani v. Alberta
(Environmental Appeal Board) (1998), 1 Admin. L.R. (3d) 248 (Alta. Q.B.).
The tribunal inthis case had express statutory authority to rehear any
matter. However, the court went on to review the authorities and to declare
that atribunal may hold a rehearingtoremedy a breach of natural justice
even in the absence of a statutory power torehear (in thiscase, in order to
give a notice of hearing to persons who should have been notified).
Thecourt cited thefollowing casesin support of this conclusion: Grillas v. Canada
(Minister of Manpower & Immigration), [1972] S.C.R. 577 (S.C.C.); Chandler v.
Alberta Association of Architects[1989] 2 S.C.R. 848, 40 Admin. L.R. 128 (S.C.C.);
Kev. Canada (Minister of Citizenship & Immigration) (1995) 31 Imm. L .R. (2d)
309 (F.C.T.D.); Posluns v. Toronto Stock Exchange, [1968] S.C.R. 330 (S.C.C.).

Failure to dispose of a matter fairly raised

The power in the third sub-clause was affirmed in the folowing cases:
Chandler v. Alberta Association of Architects (supra); Severud v. Canada
(Employment and Immigration Commission) [1991] 2 F.C. 318 (F.C.A.); Assn des

132 gy pra, note 13, at 27A.4(d)(i). See generally Chapter 27A “Authority of an Agency to
Rehear or Reconsider Decisions”.
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Officieresdedirection du Service de police de Quebec (Ville) c. Quebec (Commission
de police) (1994), 119 D.L .R. (4™) 484 (Que. C.A)). (In the last of these cases,
though a majority of the Court held that the commission was not functus officio,

the commission was not per mitted to continue because comments of the panel had

givenriseto an appearance of bias in the commission.)'*

In contrast, the powersin Provision 44.2 below do requir e legislative
authority **

133 |n the Chandler decision the court said that if the case involves a denial of natural justice

that vitiates the whole proceeding, the tribunal must start afresh. If, in contrast, it has
conducted a valid hearing but fails toproperly dispose of a matter, it is entitledtoreopen the
matter and make a proper disposition (though on continuation, either party should be allowed
to supplement the evidence and make further representations with regard to disposition). See
(1990), 40 Admin. L.R. 128, at 143-44.

134 Legislativeauthority need not be express. In some casesit may beimplied from the
enabling statute as awhole, or from thenature of thedecision-making power (for example, a
continuing and equitable power that may require a decision to be adjusted over time to
ensure equity or justice). See the discussion in Macaulay (supra, note 13) at 27A.4(a).
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PROVISION 44.2

A tribunal may, on its own motion or on the motion of a participant, review

or rehear an order or dedsion, and confirm, vary, rescind or suspend it

. [where there is new evidence that was not obtainable with due
diligencefor theoriginal hearing, andthis evidenceislikely to affect
the outcome]

. [where the tribunal has made an error of fact or law]

. [where there has been a change in economic or other circumstances or
in thepublicinterest that affectsthe propriety of earlier decision(s), or
arelated change in the policy position taken by thetribunal].

An application by a participant for a review under the first and second sub-

clauses must be brought within a reasonable time after the defect is

discovered.

Where a tribunal contemplates that it may review or rehear a matter, it
shall give notice to partiesin the original proceeding (and other
participants, depending on the terms of their participation), and an
opportunity to make representations on the question of whether the matter
should be reviewed or reheard.

A review or rehearing under this provision doesnot automatically operate
asa stay of theoriginal order or decision.

Explanatory Notes

Purposes of reconsideration / considerations for inclusion of provision
The first two sub-dauses under Provision 44.1 allow atribunal to reconsider
whereit ispersuaded or is open to being per suaded to change its decision.

The first allows reconsideration where some new evidence is available that
was formerly unavailable. Thisisnot aground for judicial review, so unless
an appeal on this basisis available by the terms of the statute,
reconsideration is the only means for rectifying any resulting injustice.
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The second sub-clause allows atribunal to review or rehear whereit is
disposed to consider whether it failed to properly evaluat e some fact or point
of law. Judicial review isavailableto the partiesfor errorsof law, and an
appeal may be available under the enabling legislation from both factual and
legal deter minations. The advantage of allowing reconsideration (rather than
creating aright of appeal or leaving the matter to judicial review) isthat it
allows the tribunal to correct itself when so disposed, and thereby forestall a
mor e costly, lengthy, and potentially more inconvenient review or rehearing
by the courts. A tribunal considering whether to seek such a provision for its
rules should consider time limits, and the interrelation between these and
the time limits for appeals and judicial review on the same grounds. It may
wish to specify that an application for reconsideration must be brought
within the periodsfor bringing an appeal or judicial review application.

In deciding whether to seek the power toreconsider under these
ciraumstances, atribunal must balance the advantages of reconsideration
(rectifying matters that might not otherwise be rectified, and possibly
avoiding delay and expense) against thedesirability of thefinality of
decisions and the ability of participantstorely onthem.

Whether a tribunal requiresthe power to reconsider under the third sub-
clause of Provision 44.2 depends on the nature of itsfunction. Some tribunals
make decisionswhose effects continueand may require adjust ment for
changing circumstances, but whose enabling stat utes do not provide another
mechanism for making the necessary adjust ment. While many such bodies
havea reconsideration power,'®* theremay be othersthat donot.

135 Examples of tribunals that have a reconsideration power are: the Environm ental Appeal

Board, the Alberta Motor Transport Board, the Labour Relations Board, the Land Access
Panel and Appeal Tribunal under the Metis Settlements Act, S.A., 1990, c. M-14.3, the Energy
Resour ces Con ser vation Board, the Natur al Resources Conservation Board, the Public
UtilitiesBoard, the Surface Rights Board, the Worker s’ Compen sation Board, the Municipal
Government Board, Human Rights Panels under the Hum an Rights, Citizenship and
Multiculturalism Act, R.S.A.1980, c. H-11.7,the Alberta Im partial Jurisdictional Disputes
Board, the Appeal Tribunal under the Racing Cor poration Act, S.A.1996, c. R-1.5, various
tribunalsthat make tax assessments, and various professional disciplinary bodies. In most
casesthereconsideration power isunfettered, butin somecasesthere are restrictions such as
arequirement for new evidence, or atimelimit.
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Considerationsfor exercising the power to reconsider

Assuming that a tribunal has a power to review or rehear, considerations for

deciding whet her to exercise it in aparticular case are:

. how much timehaselapsed sincetheoriginal decision

. whether therequest wasmade within areasonabletime after the defect
was discovered or the change came about or became known

. whether reconsideration will adversely affect a participant who has
relied on thedecision

. theinterest of participantsor thepublicin thefinality of the decisi on.

Tribunals should be careful not to allow applications for review or rehearing
that are madeto avoid or circumvent atime limit for appeal or judicial
review. Tribunals that adopt this provision should set timelimitsfor
reconsideration, suitable to their own circumstances, and that take into
account time limits for appeals and judicial review.

Constitution of panel

In some cases, the reconsideration could be by the same panel (as where
there are new facts), in other s by a different panel (as where the original
panel was biased), and in others by a larger panel (for example, to decide a
policy matter).
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J. Correction of Errors

PROVISION 45

A tribunal may, on itsown motion or on the motion of a participant, within
areasonable time,

. corred aclerical or typographical error or error of cal aul ation

. rectify an accidental slip or omission

. clarify an ambiguity.

Explanatory Notes

The powers in Provision 45 are common law powers.'*

For casesdiscussingthe meaning of “clerical error”, see: Re Ovens (1979), 26
O.R. (2d) 468 (Ont. C.A.), in which the court defined theterm as “an error in
a document which can only be explained by consideringit tobe a dip or
mistake of the party preparing or copying it” (the court refused to
characterise a failure toset out a debtor’s namein afinandal statement
creating a security interest asfalling within this definition); Jonquiere (Ville)
v. Munger [1964] S.C.R. 45, in which thecourt defined ‘clerical error’ as‘a
simpleslipin drafting’ (this definition did not cover an error in an award that
made an agreement retroactive for thirteen months when 12 months was the

136 gee Chandler v. Alberta Association of Architeds [1989] 2 S.C.R. 848, 40 Admin. L.R. 128,
at 141-42 (S.C.C.), citing Paper Machineryv. O.J. Ross Engineering Cor p., [1934] S.C.R. 186.
In thelatter case thecourt listed two exceptionstotheruleagainst re-opening a final decision
of a court:

1. wheretherehad been aslipin drawingit up, and,

2.wheretherewasan error in expressing the manifest intention of the court.
The Supreme Court in Chandler said:

As ageneral rule, once ... [an administrative] tribund has reached a find decision in
respect to the matter that is before it in accordance with its enabling statute, that decision
cannot be revisited because the tribunal has changed its mind, made an error within
jurisdiction or because there hasbeena change o circurrstances. It can only do soif
authorized by statute or if there has been a slip or error within the exceptions enunciated
in Paper Machineryv. O.J. Ross Engneering Corp., supra.

(The Supreme Court went on to list further exceptions to the general rule, including th at
wherethetribunal fails to dispose of a matter fairly raised.)
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maximum period allowabl e). See also Chester v. Canada (National Parole
Board) (1989), 37 Admin. L.R. 27, at 37-38 (B.C. C.A)), .

Debret v. Debret, [1917] 3 W.W.R. 503 (Sask. S.C.) dealt with themeaning of
“accidental slip and omission”. The statute (The Arbitration Act) allowed
correction in an award of “any clerical mistake or error arising from an
accidental slip or omission”. The facts concerned an omission of a part of an
award that had constituted afinding of the arbitrator, but had been
inadvertently left out of the report. The court noted that the correction would
not requireany new determination or judgment, and held that theomission
fell within the statutory phrase. The correction was accordingly allowed.

For the meaning of “ambiguity” see Regina Police Association Inc. v. Board of
Police Commissioners of Regina (1998), 164 Sask. R. 282 (Q.B.). In this case
the court contrasted ‘clarification’ with adding words to an awar d that
expanded and amended it. The same distinction isdrawn in Regina v.
Andrews, Ex parte Nurses Association, St. Joseph’s General Hospital
(Peterborough), [1970] 1 O.R. 247 (Ont. H.C.). Theclarification can dono
more than explicate the decision-maker’s original intention. In this sense an
ambiguity is a type of omission.

157



158



4. MISCELL ANEOUS POWERS
Overview

PART 4. MISCELLANEOUS POWERS

Overview:

This part dealswith powers and procedures that do not fall easily within any
of the foregoing categories, or strictly within a tribunal’s deci sion-making
function.

A. Levels of formality: The first question raised in this part iswhether the
Model Code should distinguish among classes of casesto which different
levels of formality apply, and assign different procedures to each class. This
approach is rgjected in favour of the availability of a full continuum of
formality for all decision making, adaptable by tribunals to meet the needs of
agiven case.

B. Control over process: This provision affirms the power of tribunals to
control their own process.

C., D. Enforcement, Contempt: These provisions address enforcement of
tribunal orders, by filing with the court, and by contempt proceedings. The
former option (enforcement by the courtsin like manner as court orders)is
not included in the Model Code, but the latter (enforcement of particular
classes of tribunal orders by contempt proceedings) ismade available. The
latter provision sets out the procedure for the contempt (by application tothe
court).

F., G. Appeals: These provisions address the question of whether the Code
should contain substantive or procedural rules for appealsto the court. The
conclusion isthat the substantive rules for appeals must be made on a case-
by-case basis, and court-related procedural rulesbelong € sewhere. However,
provision is made for supplemental rules for the conduct of appealsto
appellate bodies within an agency. These areto be read together with the
hearing rules of general application considered earlier.

Provisions E, J, K and M deal with powers of tribunals to award costs, extend
time, mak e ex partedeci sions, and maintain order at a hearing.
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H. Visibility: This provision is fundamental to the purpose of the Code. To
ensure that the rules adopted by tribunals are accessible to users, the
provision requires that these rules be printed and made available for public
inspection. Tribunals are also encouraged to index and make available their
precedent decisions.

I. Bias: This provision affirmstheright of personsin relation to whom

tribunal decisions are made to have the decision made by a fair and impartial
tribunal, and sets out procedures for dealing with allegations of bias.
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A. Categories/Procedures for Hearings Other Than Full/Formal

In contrast totheapproach taken in some of the sourcejurisdictionsfrom
which the Model Code’s provisions wer e drawn,**” the Code does not contain
provisionsthat distinguish among classes of casesto which different levels of
formality apply. Under the Code it is not necessary to formally choose a
suitablelevel of proceeding for every case. Rather, thefull continuum of
formality is available for all proceedings. Under Provision 34.2it isin the
power of thetribunal tolimit the presentation of evidence, cr oss-
examination, rebuttal and presentation of arguments, so as to provide a
process that meetsthe “fair opportunity” criterion described ther ein.

Explanatory Notes

Sourcematerials: categories of proceedings

The Explanatory Notes bel ow outline the various cat egories of proceedings
that are found in some of the source materials noted above, and describe the
levelsof formality of proceedingsthat are prescribed for each.

Thepurpose of setting out thefull range of possibilitiesisto helpbringtothe
attention of tribunals, particularly ad hoc or otherwise inexpert bodies, that
for appropriate cases, atribunal may exercise a higher degree of control over
the presentation of evidence and argument than might otherwise be thought
appropriate. The categories ar e as follow:

a) full formal hearing: This applies to situationsinvolving disputed issues of
fact, with no limitation as to the quantum with r espect to a monetary issue,
or nature of potential sanction. The procedure affords all partidpants the
opportunity torespond, present evidence and argument, conduct cross-
examination, and submit rebuttal evidence (except asrestricted by alimited
grant of intervention or by a pre-hearing order).The proceedings involve pre-
hearing conferences (at thediscretion of the presiding officer), interventions,
pleadings and briefs, and discovery orders.

137 see page 16 for thelist of source materials.
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b) informal/ conferencehearing: This appliesto situationsin which thereis no
disputed issue of material fact, or where there is such an issue, but the
matter involves alimited monetary amount (less than $1000)'* or a specified
minor sanction. The presiding officer is required to permit the parties and
may permit other s to offer oral or written comments on the issues, but may
limit the use of witnesses, testimony, evidence, and argument and may limit
or eliminate the use of pleadings, intervention, disclosure, pre-hearing
conferences, and rebuttal.

c) emergency hearing: Thisappliesin asituation involving an immediate
danger to the public health, safety, or welfare that requiresimmediate
tribunal action to prevent or avoid the danger. Thetribunal isrequired, if
practicable to givethe person towhom thetribunal action is directed notice
and an opportunity to be heard. The hearing may be conducted in the same
manner as an informal hearing. The temporary, interim relief granted is
subject to judicial review, and the underlying issue giving riseto therelief is
subject to an adjudicative proceeding. After issuing an order pursuant to this
section, the tribunal isto proceed as quickly as possible to complete any
proceedings that would be required if the matter did not involve an
immediate danger.

d) summary hearing: This category applies to matterseven less seriousthan
those to which the conference-type hearing applies (for example, a monetary
amount of lessthan $100, or a purely verbal disciplinary sanction with no
continuing impact), and where there is nonecessity to givenotice and an
opportunity to participate toanyone ather than the parties. The procedure
requir es the presiding officer, before taking action, to give each party an
opportunity to be informed of the tribunal's view of the matter and to explain
the party's view of the matter. Thedecisonsare subject toreview upon the
request of aparty.

138 Thisamountis foundin the American Model State Administrative Procedures Act, 1981.
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e) declaratory decision: This allows an application for a decision astothe
applicability to specified circumstances of a statute, regulation or decision
within the jurisdiction of the tribunal.

Thesection on emergency ordershighlightsfor tribunals the possibility of
adopting a procedure that will allow immediat e action to protect the public
interest, but that includesthe safeguard that thetribunal will also move
promptly to have a hearing to resolve the underlying issues.

Theapproach in the Model Code

The Coderejects the appr oach of creating distinct categories with attendant
procedures, in favour of making available thefull continuum of formality for
all cases. This is more consonant with the Canadian approach tothe
requirements of fairness. To some extent emergencies can be dealt with by
the provisionsregarding interim orders. The provision allowing atribunal to
varyitsproceduresfor a given case al so permits adaptation of proceduresto
conform to the needs of a particular emergency, possibly in the manner
suggested in section (c) above. The inclusion of declaratory ordersin the
Model Code hasalready been rejected (though provisionsfor such decisions
might be contained in the enabling legislation of particular tribunals), on the
basis t hat decisions based on agreed facts are part of the routine procedure,
andit may beinappropriateto expend tribunal resources on hypothetical
facts.
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B. Power of a Tribunal to Control Its Process

PROVISION 47
Subject to its enabling statute and regulations, atribunal may control its
OWnN process.

Explanatory Notes

This power isa codification of the common law.

Some of the powers that are subsumed under this general power have been
set out in other parts of the Code.”® Other examples include:

. setting hearing times and venues

. ordering that separate proceedings be heard immediately one after the
other

. ordering that proceedings be stayed until after determination of other
proceedings

. granting adjournments

. specifyingthemanner (that is, whether oral or written) in which a
participant may makerepresentationson procedural questionssuch as
consadlidation or severance, the variation of procedures, etc.

. excluding repetitious or mar ginally-relevant evidence.

139 . . . . L
Examples are: to direct written, oral or electronic hearings; to hear separate applications

in acommon hearing;tohold private hearings;, torefusetohold a hearing in order to prevent
abuse of the tribunal’s process; to order advance disclosur e of evidence and not to hear
evidence that is not so disclosed.
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C. Enforcement of Tribuna Orders by Fling with the Courts

This provision should not be included in the proposed Administrative Powers
and Procedures Act.

PROVISION 48 [Extra-Code Provision]

A tribunal may file its decisions or orders with thecourt. A decision or
order sofiled isenforceablein the same manner as a judgment or order of
the court.

Explanatory Notes

Legislation permitting such a procedure may be necessary. H owever, because
of the involvement of the court in this provision, it should not be housed in
the proposed Administrative Powers and Procedures Act.

Each tribunal should consider whether its enabling legislation should contain
such enfarcement powers.
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D. Contempt of Tribunal Orders

PROVISION 49

A tribunal may bring proceedings for contempt, by application tothecourt,

under circumstances where a person does any of the following:

. refusestorespondtoa subpoenatoattend, to be sworn, to testify, or to
produce documents, o makesfal se statements

. fails tocomply with an order necessary to maintain order at a hearing
or to prevent abuse of the tribunal’s process

. [fails toobey any other order of the tribunal]

. interferes with the orderly accomplishment of the tribunal’s mandate.

Explanatory Notes

This provision allows tribunalsto obtain orders for contempt to enable them
to enforce their orders. It requires application to the court, rather than
placing the power to punish for contempt in tribunals themselves (as by
imposing a fine, or restrictions on participation). Court involvement is
preferablewheretheliberty of thesubject is at stake. Another important
advantage isthat the body offended is not also the prosecutor and judge.

The third sub-clause may be unnecessary if thereis provisionina tribunal’s
enabling statute or rules for filing orders with the court, or some other means
for enforcement of orders.

Wherean application is brought by a tribunal under Provision 49, the court

will determine whet her there has been contempt and the appropriate penalty
or remedy.
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E. Costs

This provision should not be included in the proposed Administrative Powers
and Procedures Act.

PROVISION 50 [Extra-Code Provision]
A tribunal may award costs[and hearing expenses].

Explanatory Notes

With regard toboth costs and hearing expenses, but particularly thelatter,
there are some types of tribunals for which making such awards would be
completely inappropriate. For this reason, and because it is not possible to
craft a general costs provision that issuitable tothe function of tribunal s
gener ally, the costs provision isincluded in thelist of provisions for tribunals
to consider for amendment to their enabling legislation on a tribunal-by-
tribunal basis.

Wher e legislation authorizes the tribunal to award costs, it should be possible
to mak e such awards at any stage of the proceedings, not only at the
conclusion. (This could be espedally important far interveners).

Ontario’s Compendium of Model Rules waswritten in contemplation of
proposed amendments to the SPPA that would allow costs awardsin
situations of unreasonabl e, frivol ous, or vexatious conduct, or wherea party
has acted in bad faith. The Compendium contains a discussion meant to
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assist tribunals in defining cir cumst ances for which they will consider a costs
request on the basis of one of the criteria afore noted.**

140 The discu ssion includesthefollowing descriptions:
Frivolousbehaviour is thoughtless, careless, trivial or of little weight or importance.
Frivolous behaviour is usually lessaggravating than vexatious behaviour. Vexatious
behaviour can be similar tofrivolous behaviour, or it can be nearly as serious as “bad
faith” behaviour. Vexatious behaviour may be behaviour whose primary effect, whether
deliberate or not, isharassment or annoyance. Examples of frivolousor vexatious
behaviour include:

. Ignoring a notice of hearing,

. Asking for a procedur al ruling that will not benefit the requ ester,

. Making arequest that isde minimus (“very small or trifling” and so not worthy
of relief),

. Failingtocomply with atribunal order,

. Continuing a disruptive behaviour even after being warned by the presiding
mem ber.

Bad faith behaviour is the most extreme type of improper conduct, and is prompted by
deliberate intent or malice, such as:

. Knowingly leading false evidence,

. Using the tribunal’s processfor impr oper ends,

. Seeking relief that is not deserved.

Unreasonable behaviour ismore general and probably more common, such as:
. Not co-operating with other parties or with the tribunal process,

. Rude, or disrespectful behaviour,

. Changing position mid-way through the proceeding without n oti ce or

explanationto the other partiesand thetribunal.
Tribunals can also decide whether to add an explicit requirement that the requester
must have “clean hands” when making a costs request. The awareness that the
requ ester may not receive costs if he/she has also conducted him/her self unr easonably,
even if another party’s conduct had been worse, could serve to further encourage proper
conduct from everyone. Thetribunal could also still grant a costsaward, but reduce the
amount actually awarded based on the requester’s own conduct.
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F. Appeals to the Court

The Model Code should not contain the substantive or procedural rules
relating to appealsto acourt. These should be either in the enabling
legislation of atribunal, or inthe Rules of Court.

Explanatory Notes

The Macaulay**' manual suggestsa substantive provision for the decisi ons of
all tribunalsthat no appeal to a court should lie except with leaveof the
coaurt, on a question of law, and that there should be no appeals denovo.

The Code doesnot adopt this approach. Whether an appeal should liefrom a
particular type of tribunal decision, whether it be aninterim decision, a
procedural decision that has substantive implications, or a final decisi on,
depends on thenatureof thedecision, thelevel of expertise of the decision-
maker, the availability of an appeal to another body within the agency, and
so on. Thus the question must be decided on a case-by-case basis. The
relevant legislation providing for appeals from particular classes of decisions
(or conversely, preduding appealsby indudingprivative clauses) should
therefore be housed in atribunal’s enabling legislation.

However, the Code contains provision for appeals to another level of decision
maker within theagency wheretheoriginal decision is made by a st aff
member or single adjudicative member. (See Provision 52). An appeal is also
provided in Provisions2 and 3 from a decision to dismissa matter without
holding ahearing.

As tothe procedure for applying tothe court, thisis a matter of court
procedure, and is thus outside the scope of Mode Rules for tribunals.

14lgy pra, note 13.
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G. Appeals to Appeal Bodies Within the Agency

PROVISION 52

Wher e the enabling legislation provides for an appeal from a first-level
decision-maker to an appellate body within the agency, the rules that
govern the appeal shall be as follow:

the appeal shall be brought within [30 days] [atime set by the
tribunal]

thetime for appeal shall run from the date the written decisionis
provided to the participants

if leave is required, this shall be requested within thetimefor
bringing the appeal

the fact that an appeal has been brought does not automatically create
a stay of the decision or order from which the appeal is brought

with respect to both leave to appeal and applications for a stay, the
application may be madeto either the first-level body or the appellate
body, or both

notice of appeal shall be givento all personswho participated in the
previous proceedings

the appellate body may receive a summary or record of the first
instance evidence

a participant may give notice that it wishes to adduce further
evidence; after hearing representations from the parties (and other
participants, depending on the terms of their participation). the
tribunal may request and receive further evidence, if such is necessary
to enablea proper determination.

Explanatory Notes

Purpose

This provision sets out procedures for the conduct of appeal s from one
adjudicative body in an agency to another. It isintendedto supplement, for
this circumstance, the general Model Code rules with respect to hearings, so
far asthey areapplicable. Thus, for example, the appellate body may adopt
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procedures and give directions for the conduct of the appeal, or it may decide,
after considering representations, to hear the appeal on awritten rather than
oral basis. The foregoing provisions are i ncluded because they govern matters
pertaining specifically to appeals. This is especially important where, asis
sometimes the case, statutes providefor theappointment of appeal bodies on
an ad hoc basis, but providenorules, or only very minimal rules, for the
condud of the appeal.

Further evidence

With respect totheadmission of further evidence, if the mandate of the
appellatebody is to decideonly questions of law or jurisdiction (rather than
to reconsider factual matters as well), only evidential information relevant to
the question of law or jurisdiction (e.g.to allegations of absence of evidence,
or unfairnessin the process) would need to be admitted to make a proper
determination.

Stay on appeal

Thequestion of stayingtheoriginal decision requires thetribunal to balance
factors such as prejudice.” The tribunal should also ensur e that parties do
not use the appeal procedure as a tactic for delaying the effect of adecision.

12 Thetest for a stay is analogous to that for an injunction in civil proceedings. See
Algonquin Wildlands L eague v. Ontario (Minister of Natural Resources) (1996), 93 O.A.C. 228
(Div. Ct.); Vivace Tavern Inc. v. M etropolitan Licensing Commission (1996), 96 O.A.C. 246
(Div. Ct.).
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H. Msibility, Accessibility of Procedures, Precedents

PROVISION 53
A tribunal’s powers and procedures of gener al application shall be printed
and made availablefor publicinspection.

Explanatory Notes

Theway in which this requirement is met will vary depending on the
resources and user base of the particular tribunal. Some suggestions for
making the availability of its processes known ar e participation guidelines,
brochures, and videos. Plain language should also be used, especially for
tribunals with less-sophisticated users.

This Provision should be applied not only to rules selected from the Model
Code, but toall tribunal rules of general application.

Wit h respect to tribunal decisions, tribunals are encouraged t o have those
decisionsthat areto be used as precedents (including those existing prior to
the Model Code) indexed and made publicly available. There should be
provision for deletion of material that would invade privacy.

Tribunals are also encouraged t o have policy statementsand guidelines of
general application printed and made availableto the public.
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|. Bias

PROVISION 54
Decisions are to be made by a fair and impartial tribunal.

Wherea member assigned to a proceeding has personal knowledge of any
information which is relevant to whether there exists a reasonable
apprehension of bias, unless that member decides towithdraw from the
proceeding, the member shall disclose thisinformation to the parties.

An application requesting a member nat to participate in a proceeding on
the grounds of a reasonable apprehension of bias shall be made at the
earliest reasonableopportunity after the applicant becomes aware of the
circumstances giving rise to the allegations.

The parties (and participants, depending on the terms of their
participation) shall have a reasonable opportunity torespond, which may
include an opportunity tointroduce additional evidence or make
represent ations, but may not include cross-exami nation of any member .

The tribunal may rely upon as evidence any part of a member's discl osed
information which is not contradicted by any other evidence.

The member or members assigned to the proceeding may hear and decide
any issue regarding reasonable apprehension of bias.

The parties may consent to the continued participation of amember inthe
proceeding, but the consent of the partiesdoes not preclude an application
to removea member based on undisclosed facts or facts arising after the
disclosure.
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Explanatory Notes

This provision istaken, with some changes, from the Sodety of Ontario
Adjudicators and Regulat ors’ Proposals for Amendment to the SPPA, 1997.'*
The sixth clause, under which the matter of bias isto be decided at first
instance by the assigned member or members, is an appr opriate procedure
under the law. See Flamborough (Town) v. Canada (National Energy Board)
(1984) 55 N.R. 95 (F.C.A.) However, it may be preferablein thecase of a
multi-member panel for the other member or members to determine the
matter, or for the tribunal chair or a different panel to doso.In Jones & de
Villars, Principles of Administrative Law, the authors suggest that these
alternatives should be available.*** (The SOAR proposal, which makesthe
first procedure mandatory, has been amended accordingly.)

The provision respecting cross-examination isincluded because allowing a
participant to cross-examine amember potentially creates an adversarial
tension between the member and a participant, which may then affed or be
seen to affect the member'simpartiality.

143 . : . o
Som e of the provisionsare a response to Dulmage v. Police Complaints Commissioner

(1995), 30 Admin. L.R. (2d) 203 (Ont. Div. Ct.), a case thatinvolved a division in opinion asto
the appropriate procedure for a tribunal totake when an apprehension of biason thepart of a
member isperceived or alleged. I n the face of the allegation thetribunal retired, and
returned with additional information, at least part of which had been provided by the

mem ber in question. It disclosed the information, heard argument (including argument by
counsel for the police officersthat this was an inappropriate way to obtain information) and
additional evidence, andthen found the allegation to be unsubstantiated. One mem ber of the
court found this procedure was proper, but twoothers thought that it aggravated the
apprehension of bias(how thiswasseen tobesowasnot explained). Provision 54 responds to
thiscase by providingthatthetribunal may deal with the biasissueby relying on
uncontradicted information supplied by the member against whom the allegation is made.

144 3'd ed., Carswell, 1999, at 389. For a general discussion in this text of the topic of dealing
with biasissues before tribunals, see “Waiver, Remedies and Evidence: The “Real” Issues of
Bias Law” at 385 et seq. The authors disapprove of the practiceof relying on a member’s
disclosed statements without giving the oppor tu nity of testing that evidence (at 394).
However, they agree that cross-examination is to be avoided
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Wherea member of a panel withdraws or is disqualified on the ground of
bias, Provision 22.2 would apply with regard to the conduct of the hearingin
the absence of an incapacitated member.
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J. Extensions of Time

PROVISION 55

When satisfied that unfairnesswill result unless an extension isgranted, a
tribunal may extend or abridge time periods found in enabling or other
legislation. When extending a time period, a tribunal may im pose
conditions.
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K. Ex Parte Decisions

PROVISION 56

A tribunal may make a decision or order ex parteif satisfied that no notice
is necessary or that delaying the proceeding until notice has been given
might entail serious mischief.

Where a decision or order is made pursuant to this provision, the tribunal

shall reconsider the matter at the request of

. any party or person entitledto party statusunder Provision 20.1 (or
the tribunal’s equival ent rules)

. any participant or person entitled to participant status under
Provision 20.2 (or the tribunal’s equivalent rules)

who is affected by the decision or order.

A tribunal may, at its discretion, reconsider a decision or order made under
this provision at the request of a per son who has been or may be granted
participant statusunder Provision 20.3 (or thetribunal’sequivalent rules).

Thetribunal shall ensurethat notice of a reconsideration is given to

. all partiesor personsentitledto party statusunder Provision 20.1 (or
the tribunal’s equivalent rules)

. all participants, or persons entitled to participant status under
Provision 20.2 (or thetribunal’sequivalent rules)

who are affeded by the decision or order.

A tribunal may, at itsdiscretion, ensure that notice of a reconsideration
under this provision is given to a person who has been or may be granted
participant statusunder Provision 20.3 (or thetribunal’sequivalent rules).

Thenotice under this provision shall be 48 hour s notice.

On reconsideration the tribunal may confirm, vary, rescind or suspend the
decision or order.
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Explanatory Notes

Decisions so made should be minimally intrusive.

Therulesfor notice of hearing under Provision 21 are meant to apply to
notice of a reconsideration under this provision.
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L. Interpreters

The Model Code need not contain requirementsfor the provision of
interpreters.

Explanatory Notes

Many of the materials from which the Code provisions were drawn contain
provisions respecting interpreters. However, thismatter is covered by the
requirement that thetribunal ensure that participants have a reasonable
opportunity to present a case and to know and respond to the case they areto
meet .
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M. Maintenance of Order at the Hearing

PROVISION 58

A tribunal may exercisethefollowing powersto maintain order at a

hearing:

. the power togiveordersanddirections

. the power to exclude persons for failure to comply with the tribunal’s
orders and directions

. the power toimpose conditionson continued participation

. the power to call for the assistance of a peace officer.
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N. Service of Documents

Provisionsrespecting service of documentsaretoo detailed for the M odel

Code.

Explanatory Notes

For standardized rulesin relation to the service of documents, see the
Federal Administrative Hearings Act.*® The provisions for servicein this
doaument cover the following matters:

met hods of service, including service by methods other than personal
service, and service on a corpor ation or non-incorpor ated association
deemed receipt after mailing

alternative met hods of service

actual naotice in lieu of proper notice, and

when failure to serve does not invalidate proceedings.

Tribunals should develop and adopt their own rules for service of documents
and make them publidy available.

1% This document is reproduced in Macaulay (supra, note 13) at 38.2 et seq.
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PART5 . LIST OF POWERS TO BE CONSIDERED FOR INCLUSION IN
ENABLING LEGISLATION

PROVISION 7

On themotion of an interested person a tribunal may, at itsdiscretion,
issue a decision with respect to how thelaw (statute, rule, decision or
order) applies to unproven or hypothetical facts.

PROVISION 16

A tribunal may [obtain information by way of agency officers who have
statutory powersof inspection] [obtain information by issuing warrantsfor
search and seizure] [obtain information by applyingtothecourt for
warrants of sear ch and seizure].

PROVISION 48

A tribunal may file its decisions or orders with thecourt. A decision or
order sofiledisenforceablein thesame manner as a judgment or order of
the oourt.

PROVISION 50
A tribunal may award costs[and hearing expenses|.
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PART V—DRAFT LEGISLATION
Administrative Powers and Procedures Act

HER MAJESTY, by and with the advice and consent of the Legislative
Assembly of Alberta, enactsasfollows:

Definitions 1. In this Act,

(@) “minister” meansthe Minister of Justice and Attorney
General [minister charged with the administration of this
Act],
(b) “order” meansan order made by the minister under this
Act,
(0 “Model Cade” means the Model Code of Powers and
Proceduresin the Schedule,
(d) “tribunal” meansa person or persons, whether or not
incorporated, autharized to exerdse a statutory power, and
includes an authority designated under the Administrative
Procedures Act, and
(e) “statutory power” meansa power conferred by or under a
statute to make a decision deciding or prescribing,
(i) thelegal rights, powers, privileges, immunities,
dutiesor liabilities of any person or party, or
(i) theeligibility of any person or party to receive or
retain abenefit or licence, whether the person is legally
entitled theretoor not.

Model Code 2. TheModel Code is hereby adopted asa model code of
powers and procedures which will apply to tribunals as
provided by ordersmade under this Act.
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Order applying
provisions of
Model Code

Effect of order

3. (1) Atribunal has power to apply tothe minister under this
section.

(2) Upon the application of a tribunal, the minister

(@) may makean order that the M odel Code applies tothe
tribunal in wholeor in part, and

(b) may amend an order made under this subsection.

(3) Theminister may makeregulations prescribing

(@) the form of applications and the supporting information
and materials to beprovided,

(b) thecriteria tobe applied in determining what if any
provisions of the Model Code areto be made applicabletoa
tribunal, and

(c) times within which applications areto bebrought.

4. (1) Upon the making of an order under section 3,

(@) thetribunal hasthe powersconferred by the provisions
of the Model Codereferred toin theorder,

(b) the tribunal issubject to the dutiesimposed by the
provisions of the Model Codereferredtointhe order, and
(0 the procedures prescribed by the provisions of the Model
Code referred to in the order ar e procedures prescribed for
thetribunal.

(2) The provisions of the Model Code referred to in the order

apply to the exercise of all statutory powers of the tribunal
unless the order otherwise provides.
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Regulations 5. (1) The Regulations Ad appliesto an order made under
Act thisAct.

(2) Theminister may

(a) keep and publish alist of orders made under this Act,
including the names of the tribunal to which each order
applies and a list of the provisions which the order makes
applicableto thetribunal, and

(b) publish updated lists from time to time.

Administrative 6, The Administrative Procedures Act
Procedures

Act . . L :
¢ (a) continuesto apply to each tribunal to which it applies on

the effective date of this Act until the minister makes an

order
(i) making applicabletothetribunal provisionsof the
Mode Codewhich include the subject matter of all of the
provisions of the Administrative Procedures Act which at
the time of the order are applicable tothe tribunal, and
(i) terminating the designation of the tribunal asan
aut hority under the Administrative Procedures Act, and

(b) isotherwise repeal ed.
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A. Department representatives

APPENDIX
List of Consultants

Note: somedepartmentshave been redesignated sincethedate of our

consultation.

SheilaBlair
Audrey Dean
Jillian Flett
Raffaella Garofalo
Tim Hurlburt

Bill Nugent
Eleanor Richardson
Diana Salonen
Tanya Stewart
lan Zaharko
Bernie Rodriguez
Brian Bolan
Sonia Gaal

Bard Haddrell
Cameron Henry
Susan Rankin
Joanne Rimmer

B. Tribunals

Health

Community Develogpment

Environmental Protection

Education

Justice, Civil Law

Municipal Affairs

Energy

L abour

Justice, Legal Research

Advanced Education & Career Development
Treasury

Transportation and Utilities

Per sonnel Administration

Agriaulture, Food & Rural Development
Intergovernmental and Aboriginal Affairs
Family and Social Services

Economic Development & Tourism

Alberta Apprenticeship and I ndustry Training Appeal Board
Alberta Citizenship and Human Rights Commission

Alberta Corporate Tax Act Appeal Committee

Alberta Dairy Control Board

Alberta Energy and UtilitiesBoard

Alberta Human Rightsand Citizenship Commission

Alberta Insurance Council Appeal Board

Alberta | nsurance Council
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Alberta Securities Commission

Agricultural Financial Services Corpor ation

Board of Censors

Child Welfare Appeal Panel

Edmonton and North Dependent Adults Appeal Panel
Edmonton Police Commission

Environmental Appeal Board

Family and Social Services Appeal Panels

L abour Relations Board

Land Compensation Board/ Surface RightsBoard
Livestock Industry Diversification Act Appeal Board
Metis Settlement Appeal Tribunal

Municipal Government Board

Natural Resources Conservation Board

Office of the Information and Privacy Commissioner
Personswith Developmental Disabilities Provincial Board
Public Health Appeal Board

Public Service Act Classification Appeal Board
Students Finance Board

Umpires, Employment Standards Code

Universities Coordinating Council

Worker s Compensation Appeal Tribunal

Workers Compensation Board

C. Local bodies

We consulted a number of municipalities and regional health authorities by
e-mail and telephone. We also exchanged correspondence with the Calgary,
Edmonton, and Ponoka Mental Health Review Panels.

D. Legal Profession

Law Society of Alberta
Canadian Bar Association, Administrative Law Section
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