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PART I — EXECUTIVE SUMMARY

[1] Th e exist ing le gisla tion  th at  govern s t he  pr ocedu res  of adjud icat ive

tr ibuna ls in Alberta –th e Albert a  Adm inistrative Procedures Act–is ser iously

deficient . This  act  ha s n ot kep t u p t o dat e wit h d evelopmen ts  in t he la w

respecting fairness and fundam enta l justice, nor with new meth ods and

pr oces se s t ha t  can  help m ake t r ibuna ls  more e fficie n t  in  t er ms of t he u se  of

their  res ources , a nd b et ter -equippe d t o run  their  hea r in gs  effect ive ly.  Th e a ct

is  a lso very limit ed  in  it s cover age, a pp lying t o only a  sm all pr opor t ion  of

Albert a’s a djud icat ive tr ibun als . Our  pu rp ose is to pr ovide procedur al r ules

tha t  t ake in to account  case  la w d evelopm en ts r ela t ive  to the r equir em en ts of

nat ura l justice, and n ew procedures to enha nce efficiency and effectiveness,

an d to ma ke th em m ore widely available. The Model Code of powers an d

procedures provides such rules and ma kes them a vailable to all tribunals.

[2] Th e bodies  wh ose  pr ocedures  a re in  qu es t ion  a re ver y d ive rse  in  t er ms of

th eir functions a nd r esources. A serious challen ge of the pr oject was t o

pr ovide a  sin gle body of ru les t ha t w ould  be u sefu l t o all of t he m. T he

In st itu te  res pond ed t o th is cha llen ge in  tw o ways . Fir st , at  a ve ry ea rly s ta ge

we turn ed to the users of the procedures–th ose who appear before tribunals,

and t he t r ibuna ls  them se lve s– for  in pu t  a s t o wh a t  the Code ’s p rovis ion s

should be. We asked  our consu lta nt s to tell us n ot only how part icular r ules

would wor k for th eir own  tr ibun als , but  als o to reflect a s t o how th ey would

serve a s par t of a generic set of ru les. Second, in consu lta tion with  th ese

gr oups , we d evelope d a  novel m et hod for  im plem en t in g t he Code ’s p rovis ion s:

‘opt -in ’ legis la t ion  unde r  wh ich  t r ibuna ls  may a pp ly for  a  min is ter ia l or de r  (to

th e Minis ter  of J us tice) to ma ke se lected p rovisions oper at ive for t hem . This

met hod r es pon ds  to diversi ty. I t  has t he a dd ed  and ver y im por tan t  benefi t  of

locat ing th e powers an d procedures of administ ra tive bodies in a single,

vis ible  loca t ion , r ea di ly a ccessible t o use rs a nd con du cive  to the d evelopm en t

of a common pra ctice an d precedent . The role of th e Minister  of J ust ice in

appr oving selected provisions will help a lso ensur e consist ency in tr ibuna l

pra ctice. 

[3] The  first  Cha pt er of our Rep ort  set s out  th e sh ort comin gs in t he e xist ing

legis la t ion  and t he s tep s w e t ook to add res s t h is  pr oblem –t he d evelopm en t  of

a modernized Model Code of powers and pr ocedures, to be legislated as an
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‘opt-in’ sta tu te. It  describes th e inten sive consult at ion process th at  we

unde r took to en able u s,  together  with  our  consu lt an ts,  to cra ft  pr ovis ion s

su fficie n t ly gen er a l for  use  by many bodies , a nd t o crea te a n  im plem en ta t ion

plan  th at  would ma ke th e Code’s provisions opera tive for t hose who need

them.

[4] Ch apt er  2 of t he Rep or t  se t s ou t  a  number  of pr in cip les on  wh ich  the

Model Code’s pr ovisions a re b as ed. Th e first  section r ecognizes  th e wa y in

which tribun als ar e different  from court s, and t he special powers they need to

accomm odate t hese differen ces. They need t o contr ol their own pr ocesses to

re flect t he  ver y dis pa ra te  types  of decision-ma kin g in  wh ich t he y en ga ge. In

order  to fu l fi ll  thei r  manda te, many  of them a lso need  to ob ta in  in format ion

beyond t ha t su pplied to th em by pers ons th at  appea r before them . The

rema ining principles have alr eady been ment ioned: fairn ess and n at ura l

just ice, efficiency, effectiven ess, a nd  th e ben efits of cent ra lizat ion. This

Cha pt er a lso notes  which  of th e Code’s pr ovisions a re t ied t o th e pa rt icular

principles.

[5] The  th ird  Cha pt er cont ain s t he I ns tit ut e’s r ecommen da tion s wit h

res pe ct  to the implem en ta t ion  pr oces s.  We recom men d t he enactmen t  of an

Adm inistrative Powers and Procedures Act th at  rep laces t he e xist ing

Adm inistrative Procedures Act. Un der t he t erm s of th is proposed stat ut e,

t r ibuna ls  may a pp ly for  a  min is ter ia l or de r  to make t he p rovis ion s of t he

Code tha t th ey have selected a pa rt of their own procedura l rules. As the

exist ing Adm inistrative Procedures Act is  adm in is ter ed  by the Dep ar tmen t  of

J ust ice, we recomm end t ha t t he Minist er of Jus tice be the a pproving Minister

un der t he n ew legislation. We also recomm end t ha t ea ch governm ent

depar tm ent  include in its bu siness pla n a  requ iremen t t ha t every t ribun al

es tabl ished  unde r  the legis la t ion  for  wh ich  the d ep ar tmen t  is  res pon sible (or

someone on their  beha lf) un dert ak e a r eview of the Code and  ma ke th e

app ropr ia te s elect ion s fr om it . We  a lso di scu ss  wh a t  use  can  be  made  of the

Model Code before the recomm ended legislation is passed.

[6] The  next  section of th e Report  is t he Model Code it self. The Code is

divid ed in to four  sect ions : pre-he aring , th e h ea ring , decis ion a nd  re asons, a nd

miscellaneous. Ea ch section is pr efaced by an  overview.
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[7] Pa rt  1, ‘Pr e-hearin g procedur es’, deals with  all th e ma tt ers a  tr ibuna l

sh ould consider  before holdin g a h ear ing. It  is la rgely concern ed wit h

tr ibun al efficiency, and  includ es st eps t ribu na ls m ay t ak e to a void

un necess ar y hea rin gs in s pecified situ at ions, su ch a s wh ere  a p roceeding

wou ld  be  an  abu se  of pr oces s,  or  wh er e t he p a r t icip ants con se nt  to a

disposition. Other exa mples of ways in which un necessar y hear ings can be

avoided pu rs ua nt  to t he  pr ovisions in  Pa rt  1 in clude t he  followin g:

• a t ribun al m ay st at e a case for a cour t t o determ ine a  ma tt er

• a  t r ibuna l m ay h old  a  gener ic h ea r in g t ha t  de cides  a  mat ter  of

int erp ret at ion or policy th at  avoids a  mu ltip licity of rela ted

applica t ions

• a t ribu na l ma y combin e tw o or m ore a pplicat ions in to a  sin gle

cons olidat ed h ear ing

• a m at ter  ma y be rerout ed to ADR proceedings to allow the

pa r t icip ants t o come t o a  mutua lly a ccep table r es olu t ion .

Par t 1 also allows for pre-hear ing conferences and sets out the m att ers tha t

may be dealt with in su ch conferences.

[8] Pa rt  2 dea ls wit h t he h ear ing it self. Some of the p rovisions in  th is pa rt

a re m ea nt  to en su re t ha t  t r ibuna ls  meet  the r equir em en ts of n a tura l ju st ice

in  the hear ing  context .  Others a l low hear ings  to be conducted more

efficien t ly,  or  effect ive ly.  Ma ny of t he p rovis ion s com bine a ll  thes e con cer ns.

The pr ovisions un der t his pa rt  deal with : who is ent itled to par ticipate a nd

wh at  not ice and informat ion  is  to be  given  to pa r t icip ants; t he for m of the

hea rin g (whet her  pu blic or p riva te, wh eth er or al, wr itt en or  in elect ronic

form); how evidence is to be compelled and received and what  evidence is to

be admit ted; par t icipants ’ r igh ts  to representa t ion  and  par t icipa t ion ; and  the

du tie s of th e t rib un al w ith  res pect t o crea tin g a r ecord of th e pr oceedin gs.

 

[9] Par t  3 d ea ls  with  the m at ter s t ha t  pe r ta in  to the r es u lt  of the d ecision

makin g proces s– the d ecision  and r ea son s.  Th e s ect ion  de a ls  with  formal

requir em en ts r ela t ive  to the d ecision  su ch as t he n eed for  a  wr it t en  version ,

the r equirement  tha t notice of the decision be given to par ticipan ts a nd th at

it be  pu blicly ava ilable , an d t ha t t ribu na ls develop t ime lin es for issu ing

decisions. Th e most  imp ort an t r equ irem ent  is t ha t r eas ons be given  for a ll

decisions, a  requ iremen t from which we feel no tribun al sh ould be exempt.

Th e sect ion a lso set s out  guid elin es for st aff involvem en t in  decision m ak ing.

Another s ignificant  provision is t ha t wh ich allows tribun als t o review or
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reh ea r  mat ter s in  wh ich  a  de cis ion  has a lr ea dy  been  is su ed ; th is  pr ovis ion

de a ls  with  the p ropr iety of r econ side ra t ion  in  a  va r iety of cir cumst ances .

[10] The  fina l pa rt , Pa rt  4, dea ls wit h p owers a nd  pr ocedu res  th at  do not fa ll

eas ily with in a ny of th e foregoing cat egories, or s tr ictly wit hin  a t ribu na l’s

decision-ma king function. The first qu estion a ddress ed is whet her  th e Model

Code s hould  di st in gu ish  among cla ss es  of case s t o wh ich  di ffer en t  levels  of

formality a pp ly,  and a ss ign  di ffer en t  pr ocedures  to ea ch cla ss . (We  reje cted

th is  app roach in  favou r  of the a va ilabi lity of a  fu ll cont in uum of formality for

all decision-ma king, ada pta ble by tribu na ls to meet t he n eeds of a given

case.) The rema ining topics deal with the following discrete subject ma tter s:

contr ol over process; enforcement, contempt; appeals; costs; extensions of

t im e; ex parte de cis ion s; m a in ta in in g or de r  a t  a  hea r in g; vi sibi lity of

pr ocedures ; bias; p rovis ion  of in ter pr et er s; s er vice  of docu men ts.

[11] The Code’s provisions a re a lso accompan ied by Explan at ory Notes,

wh ich  a re m ea nt  to help t r ibuna ls  de cide whet her  they need t he p rovis ion ,

an d provide guida nce as t o how it is to be int erpr eted or a pplied. Man y

en t r ies a lso h igh ligh t  rela ted  case  la w, wh ich  is  mea nt  a s a  st a r t in g poin t  for

fur ther  research  where  th is  is  needed.

[12] We hope tha t t he legislat ed ‘opt-in’ Model Code has m et t he cha llenges

of br inging  adminis t ra t ive procedures leg is la t ion  up-to-da te and  making  it

gener ally a vaila ble t o tr ibun als  an d t ribu na l us ers . The n ext ch allen ge will

be t o ensu re t ha t t he C ode cont inu es t o keep u p wit h d evelopmen ts  in la w

and  tr ibu na l pr actice. 
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PART II — LIST OF RECOMMENDATIONS

RE COMME ND ATION  No . 1
We re comm en d t ha t t he  exist ing Adm inistrative Procedures Act be repea led
an d repla ced by the Adm inistrative Powers and Procedures Act. . . . . . . . . . 27

RE COMME ND ATION  No . 2
We recommend tha t all government  departm ents include in their business
pla ns  a r eview of the Model Code b y or on beh alf of all ad judica tive t ribu na ls
esta blished un der legislat ion adm inister ed by th e depar tm ent . . . . . . . . . . 28

RE COMME ND ATION  No . 3
We recommend tha t each adjudicative administr ative tribuna l (or a person
from the  government  depar tment  tha t  administe rs the  t r ibunal’s  enabling
st at ut e, on beh alf of the t ribu na l) review t he Model Code a nd  select from  it
th e pr ovisions wh ich t he  tr ibu na l ne eds t o condu ct it s pr oceedin gs. . . . . . . 29

RE COMME ND ATION  No . 4
We recommend tha t  the  APPA  con ta in a  p rov is ion  enabl ing  t ribuna l s to
apply t o incorporat e par ticular  sections of th e Act by refer ence. Appr ovals
should be by min ister ial regu lat ion, made by t he Minist er of Jus tice. . . . . 31
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PART III — REPORT

CHAPTER 1. DEVELOPING THE MODEL CODE

A.  The existing legislation: shortcomings

[13] Administr at ive tribu na ls ar e bodies tha t a re given a  power by sta tu te t o

mak e decisions th at a ffect th e rights an d interests  of citizens.1 The Alber ta

Adm inistrative Procedures Act2 (“APA”) provides a set of rules to guide

tribun als about how to conduct th eir decision-making functions. This statu te

was ena cted in 1966, an d rema ins basically uncha nged. It is outda ted an d

res t r ict ed  in  it s s cope , a nd i s n o lon ger  ade qu a te t o help t r ibuna ls  condu ct

th eir processes in th e best wa y possible.

[14] Since the s ta tu te wa s ena cted, ther e ha ve been import an t development s

in the common law about how tribuna ls are to conduct th eir proceedings.

Adm in is t ra t ive  t r ibuna ls  a re r equir ed  to make t heir  de cis ion s fa ir ly,  or

“accord ing  to the  pr inciples  of na tura l  jus t ice”.  Many judicia l decisions  s ince

1966 h ave exp la ined wha t t ribu na ls m us t d o, an d wh a t t he y may not do, to

mee t t his  st an da rd . Some of th ese ju dicial dir ections ca n be  capt ur ed in

st anda rd r u les t ha t  wou ld  help t r ibuna ls  meet  the r equir em en ts of n a tura l

justice. The APA  conta ins only a ha ndful of such ru les.

[15] Ther e ha ve also been ma ny development s an d refinemen ts in  th e way

tha t  t r ibuna ls  can  condu ct  their  pr oceedings , which  can  make t hem  more

effective  an d efficient. T he  exist ing APA  doe s l it t le  to in crea se  the e fficie ncy

or  e ffect iveness  of t r ibunal  opera t ion .  

[16] In contr ast t o the Alberta sta tut e, Ontario’s S tatutory Powers and

Procedures Act3 (“SPPA”), which w as  ena cted a t a ppr oxima tely t he s am e tim e

as t he APA , has  been a men ded ma ny tim es to keep up  with t he n ew

developmen t s  in  the common  law requ ir emen t  of fa i rness  and in t r ibunal



8

pra ctice. It wa s am ended m ost recently in 1997, a nd n ew proposals ha ve been

put  forwa rd for 1999.

[17] Another  shor tcoming of the  ex is t ing  APA  is that  it applies to only those

tr ibuna ls listed in t he schedu le to the Act (about  10) and  a  number  of others

whose const itu tin g sta tu tes in corpora te t he r ules of th e APA . This is a ver y

small proportion of the t ribuna ls that  mak e decisions affecting the r ights and

in ter es t s of ci t ize ns.  (In  cont rast , t he Onta r io S PPA  app lies  to a ll  st a tu tory

decision m ak ers  th at  ar e re quir ed t o hold hea rin gs except t hose exp res sly

except ed b y the  st a tu te .)

[18] This limit ed coverage of the APA has a  num ber of drawbacks.

• Man y tribu na ls ha ve procedur es, or some pr ocedur es, in th eir st at ut es.

However , oft en  thes e wer e d evelope d a s n eede d.  Th ey a re t her efor e

often  incons is ten t  with  the  rules  of othe r  t ribuna l s tha t  have  the same

or  very  simila r  funct ions . There  is  no reason  for  such  incons is tency .

• Some tr ibuna ls ha ve no legislat ed procedura l rules. Some of these ma y

ha ve ru les in  th eir p olicy ma nu als , but  th ese m ay n ot be r ead ily

accessible to users.

• Som e t r ibuna ls  have no ru les a t  a ll , a nd d evelop t heir  pr ocedures  on  a

case-by-case ba sis. This ma kes t heir p rocess invisible an d un predicta ble

to users.

[19] A visible body of rea sonably consist ent  tr ibuna l rules would m ak e it

mu ch ea sier  for t hose wh o ap pea r b efore t ribu na ls. 

[20] The diversit y of tr ibuna l rules a lso hinders d evelopmen t of a coher ent

body of int erp ret ive case la w su rr oun din g th e ru les. Su ch pr ecedent s would

be useful to tr ibuna ls as well as  to th ose who appear  before t hem .

B.  Our Response

1.  A Model Code

[21] A prima ry goal of our pr oject is to mak e th e new r ules a nd pr ocesses

men tioned a bove ava ilable to Albert a’s tr ibuna ls. We have developed a Model

Code of procedura l rules an d powers th at  is more modern an d more

comprehensive  than  tha t  found in  the  ex is t ing  APA . 
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[22] We have taken st eps to help tribun als meet th e requirement s of fairness

imposed by the common la w an d th e Charter of Rights. We ha ve codified the

basic rules of procedur al fairn ess to th e extent  possible, an d supp lement ed

th ese  pr ovisions wit h E xpla na tor y Not es t ha t h igh ligh t t he  re la te d ca se la w. 

[23] Th e r ules in  the Mode l Code  a lso a llow for  more flexibilit y a nd e fficie ncy

in  the conduct  of proceedings.  They provide for  less  formal  procedures where

appr opriat e, and p owers to resolve mat ter s more efficient ly (for exam ple,

writt en or electronic rat her  th an  oral hea rings, or pr e-hearin g conferences

presided over by a sin gle member ). They also give tribun als t he powers t hey

need t o be  effect ive  in  condu ct in g t heir  pr oces se s (for  example, pow er s t o

obtain information, or to enforce tribunal orders).

[24] We als o wish t o ensu re t ha t t he p rocedur al r ules  of tr ibun als  ar e

consi st en t  and v is ible  for  the ben efi t  of use rs.  We have loca ted  the p rocedures

in a  single compr ehen sive Model Code. To the exten t t ha t t hey ar e adopted,

this will make the procedures highly visible and r eadily accessible by those

wh o app ea r  be fore t r ibuna ls . I t  wi ll  a lso facili t a te t he d evelopm en t  of

in ter pr et a t ive  de cis ion s r ela t in g t o the m ore con si st en t  t r ibuna l p ract ice.

2.  Accommodating diverse functions and resources

[25] A cr i ti ca l  factor  in formula t ing our  response was the  diversi ty in

t r ibuna l fu nct ion s a nd t r ibuna l r es ources . Our  pr oject  covers e veryt h in g fr om

an  inform al gat her ing at  a well site t o discuss compensa tion to a la nd owner

for  access , to a  formal  hear ing of lawyers , l andowners , developers , na t ive

groups, environm ent alists  an d public-int erest  int ervener s to decide the

const ru ction of a ma jor da m, pulp m ill, or wast e-disposal sit e. 

[26] We recognize t ha t n ot a ll tr ibun als  will nee d a ll of th e Code’s r ules .

Som e t r ibuna ls  de a l wit h  mat ter s t ha t  don ’t  requir e s ome of t he p owers or

procedures a t a ll. Some tribuna ls already ha ve well-developed rules, suited to

th eir  own fu nct ions , for a ll or m ost  of th e t opics covere d by ou r p roposa ls. The

consultan ts to our project told us, almost uniformly, that the functions and

resources of adm inistrat ive tribun als are too diverse to try to im pose un iform

rules.
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4
  Th is  power  i s  foun d  in  Pr ov is ion  14 .2 . Oth er  exam ples  o f such  powers  a re  l i s t ed  in  no te  19 .

5
  This  requ i rem ent  i s  foun d in  P rovis ion  21.1 .  Oth er  exam ples  of such r equi rem ent s  ar e

l i s ted  a t  pa ge  22  e t  seq .

6
  We ha ve  inc luded both  of th ese  types  of  provis ions  in  our  Code to  c lar i fy  wha t  th e  ru les  are ,

an d to  expr ess  th em  in a  consis tent  way.

7
  Th is  power  i s  foun d  in  Pr ov is ion  8 .

8
  Man y t r ibu na ls  a l read y ha ve  some of  these  powers  in  th e i r  ena bl ing  legis la t ion ,  an d a  few

ha ve  mos t  o f  them.  Oth er  exam ples  o f such  powers  a re  Pr ov is ions  5 ,  7 , 8 ,  9 , 13 ,  14 .3 ,  16 , 18 ,

22 ,  27 , 32 .2 , 33 ,  36 , 44 .2 , 48 ,  50 , 55 ,  56 .

3.  Implementing the Model Code: ‘opt-in’ legislation

[27] The fact th at  tr ibuna ls’ needs differ, so th at  a Model Code cann ot be

un iform ly prescribed for a ll of them , present ed us wit h a  serious challen ge.

How can we provide tribun als with more modern and comprehensive rules,

v is ib le  to users , and  a t  the same t ime to t ake in to account  th is  dive rsi ty in

their n eeds?

[28] The  first  pa rt  of th e an swer  is t o offer t he C ode to tr ibun als , leavin g it t o

th em t o choose th e pr ovisions th at  th ey rega rd  as  necess ar y. However , th is

doe s n ot  de a l wit h  the fu r ther  qu es t ion  of how t o make t he p rovis ion s

opera t ive  for  the  t r ibunals  tha t  choose them. By what  mechanism are  the

ru les t o be adopt ed by a  pa rt icular  tr ibun al?

[29] In some cases, t he powers listed in  th e Code are pa rt  of th e inher ent

pow er  of a  t r ibuna l t o condu ct  it s ow n pr oces s u nde r  the exis t in g la w (for

example , the  power  to conduct  a  pre-hear ing  conference  to schedule the

hear ing4).  So long  as the  Code provis ions  do not  confl ict  with  the  enabling

legisla tion , tr ibu na ls can  ad opt s uch  pr ovisions wit hou t le gisla tive

aut horization. The same is tru e for the provisions in th e Code tha t ensu re

tha t  the r equir em en ts of fa ir nes s a nd n a tura l ju st ice will  be  met  (for

exam ple, t he r equ irem ent  to pr ovide notice of a hea rin g5).6 For t he pu rpose of

ma king t hese pr ovisions operat ive, it is en ough to distr ibut e th e Code to

tr ibun als  with  th e su ggest ion t ha t t hey in corp ora te t hose t ha t t hey n eed in to

their own procedura l rules.

[30] However , ot her  pr ovis ion s in  the Code  must  have st a tu tory

author iza t ion  be fore a  t r ibuna l m ay in corpor a te a nd e xercise t hem  (for

example, the p ower  to st a te a  case  to the cou r t 7).8 For t hese, with out m ore,
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9
  An  implemen ta t ion  op t ion  tha t  we  cons ide red  a t  an  ea r ly  s t age ,  bu t  r e j ect ed ,  was  to

ca t eg or iz e t r ib u n a ls  a ccor d in g  to fu n ct ion  a n d  st a ge  in  t h e d ecis ion -m a k in g  pr oce ss , a n d

deg re e of ser ious ne ss or  comp lexit y of th e qu est ions  th ey d ecide, a nd  to im pose  ap pr opr iat e

pow er s, a n d a n  a pp r opr ia te  de gr ee  of form a lit y in  th eir  pr ocee di n gs , u pon  th e va r iou s

cat egor ies. W e r ejecte d t his  idea  beca us e of th e h igh  deg re e of overla p in  fun ction s a nd  in t he

corres pondin g procedur es  th a t  a re  n ecessary  to  exerc ise  them .

10
  We ha ve  a l so  li s t ed  a  n um ber  o f  powers  th a t  w ould  requ i re  s ta tu t ory  au t hor iza t ion  to  be

in cor p or a t ed  in  a  t r ib u n a l’s  r u le s, b u t  wh ich  w e d o n ot  r ecom m e n d  for  in clu s ion  in  ou r

legis la ted  Model  Code.  The powers  in  t h is  ca tegory  wou ld  in  our  v iew be  u seful ,  or  very

us eful, for t rib un als  th at  ha ve p ar ticu lar  fun ction s. H oweve r, w e h av e chos en  not  to in clud e

them  in  the  Mode l  Code  fo r  one  or  m ore  of  t he  fol lowing  r easons :

• th e pow er  is like ly to be  us eful t o only a  sm all m inor ity of tr ibu na ls

• confer ra l of the  powe r r equ ire s a  car eful b ala ncin g of th e n eed  for th e pow er  ag ain st

oth er  in te re st s, s u ch  a s p ri va cy

• th e pow er  is u ns uit ab le for a  gen er ic pr ovision  beca us e it is  not  poss ible t o fra m e it in  a

wa y th at  will m eet  th e pa rt icula r n eed s of var ious  tr ibu na ls

• th e  power  involves  the  cour t s  so  i s  not  proper ly  h oused in  a  se t  of  procedur a l  powers

and  ru l e s  o f t r i bun a l s .

An exam ple  un der  t he  second c lause  i s  t he  power  to  i ssue  sear ch  wa rra nt s .  In  our  v iew t he

pow er s in  th is list  sh ould  be in corpor at ed, if n eed ed, b y a m en dm en t t o th e tr ibu na l’s en ab ling

s t a tu t e  o r  r egu la t ions .

t r ibuna ls  wou ld  have to se ek  amen dm en t  to their  en abl in g s ta tu tes  or

regu lat ions. Th is would r equ ire m uch le gisla tive a ctivity, a nd  would r esu lt in

man y rules located in man y statu tes, or in even less visible regulations.

[31] Our  solution to th e implemen ta tion quest ion was t o recomm end

legislation of our Code in th e form  of an  ‘opt-in’ sta tu te–t he Adm inistrative

Powers and Procedures Act. Under t his proposal, every tribuna l will compare

it s e xis t in g procedures  to our  Code, and w ill ch oose  those  pow er s a nd

pr ocedu res  from t he  Code t ha t it  ne eds t o help m ak e it s decision s fair ly an d

ena ble it to be as effective an d efficient  as possible.9 For  t he p rov is ions  tha t

require sta tut ory authorization, we propose a mechanism t hat  avoids the

need to seek am endment  to the tr ibunal’s enabling statu te or regulations.

Unde r  our  pr opos a l a  t r ibuna l t ha t  needs  a  pa r t icu la r  pow er  for  the con du ct

of its  bus ines s m ay a pply t o adopt  th e re lat ed Code pr ovision, an d if th is

applicat ion is appr oved, by minist erial order , the t ribun al m ay t her eafter

exer cise t he p ower . The a dvantage of using t h is  mech anism is  bot h  avoid ance

of the n eed for legislative amen dment , and consistent  and visible rules.10

[32] The ‘opt-in’ legislated Code also has  benefits with  respect t o the r ules

th at  codify th e powers th at  tr ibuna ls alrea dy ha ve and  th e ‘na tu ra l justice’

requir em en ts t o wh ich  they a re s ubje ct . Tr ibuna ls  tha t  in corpor a te s uch of

thes e r u les a s a re a pp ropr ia te t o their  funct ion  by referen ce t o the p rovis ion s
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11
  Un t i l  such t im e as  legis la t ion  i s  ena cted ,  t r ibun als  m ay inc lude  som e of th e  Code’s

provis ions in  t heir  own r ules ,  an d i f  others  a re  u rgen t ly  need ed,  th ey ma y seek legis la t ive

a m en dm en t or  in cor por a ti on  by  re gu la ti on .

12
  I t  i s  imp or tan t  to  ad d a  d isc la im er .  The  p rovis ions  in  th e  Model  Code come f rom  a  va r ie ty

of s ou r ce s. S om e  of t h e  pr ov is ion s  a r e b a se d , or  a r e  ba s ed  in  p a r t , on  w h a t  t h e cou r t s  h a ve

sa id  tr ibu n a ls s h ou ld  do, oft en  a s a  fu n cti on  of th e r eq u ir em en ts  of n a tu r a l ju st ice. T h e C ode

does  t ry  to  capt ur e  some of  the  key pr inc ip les  of  na tu ra l  jus t ice  tha t  a r e  am ena ble  to

codi fica ti on . H owe ver , oth er  Cod e p r ovis ion s com e fr om  st a tu tor y or  oth er  sou r ces , or  a r e

simp ly based on  wh at  we concluded w as a  sens ible  way to  orga nize th e conduct  of  proceedings

to m ak e th em  fair  an d efficien t. M an y of th e r ule s com bin e a ll th ese fa ctor s. Th us  th e Cod e is

b ot h  m or e  a n d le ss  t h a n , an d  th eref ore is  n ot , a  codifica tion  of th e com m on  la w w ith  re sp ect  to

tr ibu na l  procedur es .  I t  fol lows th at  th e Code can not  be u sed by pa r t ic ipan ts  in  proceedings

b efor e  tr ib u n a ls  t h a t h a v e n ot  a d op t ed  p a rt icu la r  C od e p r ov is ion s  t o a r gu e  a bou t  w h a t t h e

t r ibun a ls  mu s t  o r  mu s t  no t  do .  For  exam ple ,  an  ap p l ican t  fo r  s tand ing  in  a  t r ibun a l

pr oceedin g could  not  ar gu e th at  it m eet s a  crit er ion for s ta nd ing  un der  Code  Pr ovision  20, if

the  t r ibun a l  in  ques t ion  h as  n o t  adopted  P rov is ion  20 .

     A related  point  is  th at  adopt ion of th e ru les  is  not  a  s uff icient  cond i t ion for  ensu ring t ha t

tr ibu na ls will m eet  th e r ule s of na tu ra l jus tice. M an y elem en ts  of na tu ra l jus tice a re  fluid

r a th er  th a n  st a ti c, con ti n u ou sly  de vel opi n g a s n ew  cir cu m st a n ces  a r ise , a n d m a n y of t h e

ru les a re  fra m ed s o as t o req uir e tr ibu na ls t he m selve s t o fill in th e cont en t of th e pr incip le

re lat ive t o th e m at ter  at  ha nd . Th e r ule s a nd  E xpla na tor y N otes  ar e offered  in p ar t t o help

tr ibu n a ls focu s t h eir  a tt en tion  a n d or ga n ize t h eir  pr oced u re s t o ad dr es s n a tu ra l ju st ice

c on c er n s .  H ow e ve r , u s i n g t h e  C od e  a s  a  st a r t i n g  po in t ,  t r ib u n a l s  m u s t  k e ep  a n  e y e o pe n  t o

va ria tion s a nd  dev elopm en ts  in t he se a re as  of th e la w.

of th e Adm inistrative Powers and Procedures Act wi ll  ga in  the a dvantage of

cons ist en cy an d visib ility.

4.  The benefits

[33] Our u ltimat e goal is tha t a ll tribuna ls in the pr ovince will adopt as

ma ny of th e powers an d procedures of the Code as t hey need, by

incorpora tin g them  by reference from t he legislat ed Model Code.11 A cr it ica l

mass  of t r ibuna ls  tha t  have opt ed  in to the Code  will be  very im por tan t  to

achieve the goa ls  of consi st en cy, v is ibilit y, a nd t he d evelopm en t  of common

preceden t .

[34] Pooling t he  pr ovisions a nd  th e exp er ien ce will, in  our  view, m ake

Albert a t rib un als  mor e fair , efficien t a nd  effective  in t he ir fu nct ionin g,

increase t he consistency of tr ibuna l procedur es, and  ma ke th e procedures

mor e visible  an d pr edicta ble t o user s. We h ope th at  even  bodies wit h h ighly-

developed a nd  up -to-dat e pr ocedu res  will find som e ne w me th od or idea  in

th e Code th at  is u seful.12
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C.  Our Process for Developing the Model Code

[35] Du rin g ea r lier  st ages of ou r  pr oject , we d evelope d t wo ca tegor ies of

informat ion:

1.  Inventory of decision makers and their rules

[36] Firs t, we looked a t t he existin g rules for every sta tu tory decision m ak er.

We de veloped  a  complet e inventory of decision-maker s in  Alber ta , gr oupe d

according to government  departm ent, an d listed their stat utory powers and

procedures un der the following headings: powers an d duties;

in vest iga t ive /di sclosu re p owers; l egis la ted  hea r in g procedures ; pow er s b y

incorpora tion from th e Public Inquiries Act; pr ocedures  unde r  regula t ion ; and

provisions for appea ls.

[37] This inven tory told us t ha t m an y sta tu tory decision-ma kers  ha ve no

legisla ted  ru les, a nd  ma ny h ave on ly a h an dful of rules . For t hose wit h

de veloped  ru les,  the r u les for  simila r  funct ion s a re oft en  in consi st en t  from

one tr ibuna l to anoth er. Even  if they ar e basically similar , they a re often

form ula ted in  differen t wa ys. We also saw th at  a few tr ibuna ls ha d developed

modern , sophisticated pr ocedur es (for example, pr e-hearin g conferences, ADR

proceedings, and consolidat ed hea rings) th at  ha d kept  up wit h r ecent

deve lopm en ts . However, the vast m ajority had n ot advan ced beyond th e very

basic powers and procedures set out at the time the tribunal was created.

Ther e is, ther efore, a gr eat  dispar ity in t he pr ocedur al r esources availa ble to

tribun als. Our invent ory demonstr at ed the n eed for more consistent a nd up-

to-date procedures.

2.  Advances in other jurisdictions

[38] Second, we gat her ed legislation or proposed legislat ion in other

jurisdictions in wh ich reform  of adm inistr at ive procedur es ha s been

un der ta ken . We looked t o other  Ca na dia n ju ris diction s, m ost n ota bly,

On ta r io a nd t he fede ra l ju r isdict ion , a s w ell a s t o the t wo ju r isdict ion s w hose

adm inistr at ive law system s ar e most closely tied to our own–th e Un ited

Kingd om a nd  th e Un ited  St at es. Th e st at e of admin ist ra tive p rocedur es la w

reform  in ea ch of the ju ris dictions d escribed  below is mor e ad van ced th an  in

our  own jur i sd ict ion .
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13
  Ma cau la y & S pr ag u e, Pract ice and  Procedu re  Before  Adm inis tra t ive  T r ibun als ,  Ca rs well

(loose-leaf) (refer re d t o her ein  as  Ma caulay) .

14
  T h is  d ocu m e n t  is  r ep r od u ce d in  Ma caulay  (supra ,  no te  13) a t  38 .2 .

a.  Ontario

[39] Togeth er w ith  Albert a, On ta rio is one of only two common la w

jur i sd ict ions  in  Canada  tha t  has  a  s ta tu te tha t  governs  t r ibunal powers  and

pr ocedu res . The O nt ar io Statutory Powers Procedure Act, first  ena cted in

1971,  has undergone  amendment  on  many occas ions . Many of the  recent

am end men ts  ar e th e re su lt of chan ges su ggest ed by t he S ociety of Ont ar io

Adjudica tors  and  Regula tors , and  by  Rober t  Macaulay,  co-author  of the  very

comprehensive  manua l on  admin i st ra t ive p ract i ce , Practice and Procedu re

Before Ad m inistrat ive Tribu nals .13 Recent ly, a T as k F orce crea te d by t he

On ta r io gover nmen t  condu cted  a  thorough  review of t he ques t ion  of how

Ont ar io’s regu lat ory and a djudicative agen cies can deliver bet ter  service. The

Sept em ber  1997 r eport  of this  grou p, en tit led “Excellence in Adm inis tr at ive

J ustice”, included a section on “Improving Tribuna l Hearing Pr ocedures”.

This  section r ecommen ded t ha t a  new  set  of ru les be cre at ed t ha t d eal w ith

issu es  very s im ila r  to those  su gge st ed  in  our  refor m pr opos a ls . Sin ce t ha t

t im e t he Agen cy Refor m Com mission  has p ropos ed  sign ifica nt  add it ion a l

am end men ts  to t he O nt ar io SPPA, an d t hes e wer e given fir st  rea din g in t he

la st  se ss ion  of the legis la ture. In  add it ion , t he governmen t  of On ta r io h as

issu ed a  comp reh en sive  Compend ium  of Model Rules of Practice for Ontario

Regulat ory and A dju dicative Agencies.

b.  Federal Jurisdiction

[40] In 1995 t he federa l Depar tm ent  of J ust ice releas ed a discussion pa per

ou t l in ing a  p roposa l for  a  federa l admin i st ra t ive hear ings s t a tu te tha t  was to

“provide a comprehen sive and a uth oritative source of law for agencies,

en su rin g th at  th ey h ave  th e power s t he y ne ed t o effectively condu ct h ea rin gs

an d a ccomplish  th eir s ta tu tor y ma nd at es.” Following ext ens ive pu blic

consu lt a t ion s w it h  feder a l a gencies,  lega l wr it er s,  acade mics , in ter es t  gr oups

an d other  adm inistr at ive law pra ctitioners, a r evised proposal was issu ed

dat ed Septem ber, 1996. This proposal ha s not been  implemen ted, but  ha s

been  su spen ded owin g to a  lack of resou rces. Ou r p roposa ls dr aw  exte ns ively

from th is  r epor t , which  i s en t it l ed  “Proposa l for  a  Federa l Admin ist ra t ive

Hear ings Act”.14 
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  Cm.  1434 .

c.  United States

[41] In  the U nit ed  St a tes  the N a t ion a l Confer en ce of Commissioner s on

Uniform St at e Laws first a dopted a Model State Adm inistrative Procedure Act

in 1946. A revised version was a dopted in 1961, an d th ere wa s a fur th er

revi sion in  1981. Ma ny s ta te s h ave  ad opted  th e Model Act, some  wit h on ly a

few cha nges, some with  very subst an tia l changes. The Act “... seeks t o

sim plify govern men t by a ssu rin g a u niform  min imu m p rocedur e to wh ich a ll

agencies w ill be h eld in  the con du ct  of their  funct ion s.  Fur ther , [it ] seek s t o

increa se p ub lic access  to a ll of th e sou rces  of law u sed  by a gen cies, a nd  to

facili t a te a nd e ncourage the iss uance of r el ia ble a dvice by agencies a s t o the

applicabil ity  to par t icu lar  ci rcumstances of law with in  thei r  pr imary

jur isdict ion. ...” Ea ch pr ovision in  th is Model Act is a ccompa nie d by a

commen t explaining its purpose and includes an a nnotat ion of decisions.

d.  United Kingdom

[42] In  1991  the E ngli sh  Cou ncil of T r ibuna ls  is su ed  Model  Ru les of

Procedure for Tribuna ls.15 “This compilation is designed t o provide a

compr ehen sive collection of model procedura l rules for th e use of

Depar tm ent s an d tr ibuna ls which ar e engaged in  dra fting or am endin g rules

for  t r ibunals.  .. . th i s compila t ion  i s not  a  code.  It  i s a  s tore  from which

Depa r tmen ts a nd t r ibuna ls  may select  and a dop t  wh a t  they need.” Th is  se t  of

Model  Ru les con ta in s ver y det a iled  ru les for  t r ibuna ls  in  the con du ct  of

hear ings (both first-insta nce and a ppeal tribu na ls); it a lso sets out t he steps

to be taken by applicant s, respondents, an d first inst ance tribuna ls whose

decisions a re u nd er a ppea l. Our  Model Code ru les t end  to conta in les s det ail

than  those  su gge st ed  by the Council of T r ibuna ls , bu t  do t ake a  number  of

suggestions from t hem .

e.  Uniform Law Conference of Canada

[43] In 1991 t he U niform  Law Conference of Can ada  issued a  Model

Admin ist ra tive P rocedur e Code pr epa red  by Yves Ouellet te. Th e pr ovisions in

th is Code a re s omewh at  ske let al r ela tive  to t hose m en tion ed a bove (th ough  a

fuller  set  of ma ter ials  pr epa red  specifically for Qu ebec is ext ens ively us ed in

tha t jurisdiction). Each provision in th e Code is accompan ied by a case

ann otation and commen ts. 
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16
  We  h a ve s in ce h a d t h e b en efit  of a n ew  se t of p r oced u r a l r u les  th a t com pl em en t t h e m ost

r ecen t  sugges t ions  for  am endm en t  to  On t a r io ’s  S ta tu tory  Pow ers a n d  Pr oced u res A ct– t h e

Com pend ium  of  Model  Ru les .

17
  Th e C om m it te e con sis te d of t h e follow in g p er son s:

(cont in u ed ...)

[44] The sour ces from ea ch of th ese jurisdictions on which we relied were a s

follow:

• Ma cau la y & Sp ra gue, Practice and Procedure Before Adm inistrative

Tribu nals

• Societ y of Onta r io Adju dica tors a nd Regula tors– Propos a ls  for

am endm ent  to SPP A, 1993, 1997

• Ontario Statutory Powers and Procedures Act, a s a me nd ed t o 1997 , and

proposals for a men dmen t by t he Agency Reform  Commission, 1999.

• Government  of Ontar io Task  Force  Consulta t ion  Document , “Excellence

in Administ ra tive J ust ice”.16

• Fede ra l Dep art me nt  of Ju st ice, Proposal for a Federal Adm inistrative

Hearings Act, 1996

• Un ited St at es Model St ate Adm inistrative Procedure Act 1981

• Ca liforn ia  La w Revis ion  Com mission  pr opos a l for  Adm inistrative

Ad jud ication by S tate Agencies

• En glish  Coun cil of Tribu na ls, Model Ru les of Procedure for Tribun als

• Ou ellet te , Un iform  La w Con fere nce of Ca na da , Model Adm inistrative

Procedure Code.

3.  Creating the Model Code

[45] Relying on  the m ater ia l in  the s ources , we cr ea ted  a  Ta ble of Conten ts

for  the  Model  Code.  We designa ted four  major  headings  (pre-hear ing

pr ocedures , h ea r in g r u les,  de cis ion  and r ea son s,  and m iscella neou s p owers),

with  a lis t of sub-h ead ings u nd er e ach . For ea ch su b-hea din g, we comp iled

th e relevan t pr ovisions, where su ch existed, from t he sour ces listed a bove,

an d th en pr epar ed a set  of relat ed quest ions or choices. The an swer t o these

quest ions would allow us to design a t ent at ive provision un der ea ch sub-

he adin g. 

[46] To h elp a nsw er  the ques t ion s,  we  fir st  tu rned  to a  sm all gr oup of

experts, our P roject Committee. This group was composed of members of a

number  of pr omin en t  adm in is t ra t ive  t r ibuna ls , a s w ell a s p er son s

experienced in appea ring before tribunals.17 For  each  major  heading in  the
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17
  ( .. . cont inu ed)

• An dr ew  Sim s, Q .C.,  form er  Ch a ir , La bou r  Re la ti on s B oa r d

• R a y le n e  P a li ch u k ,  N e u m a n  T h o m p s on ,  N a t io n a l C h a i r , C a n a d i a n  B a r  A ss oc ia t i on

Arbi t ra t ion  Sect ion;  former  Cha i r ,  Can adia n  Ba r  Associa t ion ,  Adm inis t ra t ive  Law

Se ction , Albe rt a  Br a n ch

• F r a n s S la tt er , Mc Cu a ig D es r och er s, for m er  Me m be r , Se cu r it ies  Com m iss ion

• Dr . Bi ll T ille m a n , Ch a ir , E n vir on m en ta l Ap pe a l Boa r d.

Model Code, we  he ld on e or t wo me et ings of our  Project  Comm it te e. Th e

Comm it te e r eview ed t he  set  of choices  un der  ea ch sub -hea din g, a nd

de veloped  a  t en ta t ive  pr ovis ion .

[47] Next  we  took the P roject  Com mit tee’s r ecom men da t ion s t o a  meet in g of

our  fu l l Ins t itu te  Board  of Directors . Again ,  there  were one  or  two meet ings

for  each  major  heading.  The  Board  rev iewed each  of the  ten ta t ive  provis ions

developed by t he P roject Comm itt ee, an d a ppr oved or revis ed it .

[48] We compi led t he p rovis ion s a s a pp roved b y t he Board in to our  pr opos ed

Model  Code. Th is  Code was incorpor a ted  in to our  Con su lt a t ion

Mem ora nd um . The la tt er d ocum ent  als o cont ain ed a  comm ent ar y with

explana t ion s of t he p urpos e of t he p rovis ion s,  the op t ion s fr om wh ich  we

chose, an d our r easons for ma king t he choice. It pr ovided a sp ace for

consulta nts t o indicate their agreement  or disagreement , and commen ts or

su gge st ed  revis ion s,  for  ever y provis ion .

D.  Our Consultation

[49] With our  ten ta tive Model Code an d consu lta tion workbook in ha nd, we

proceeded to arra nge set s of consu lta tion sessions with  as m an y people as

possible wh o ar e act ively involved in  ad min ist ra tive la w a nd  pr act ice in

Alber ta . Th ese wer e a s fol low: 

• first, a m ember  from every governm ent  depar tm ent , who had been

designa ted by t heir Depu ty Minist er t o represen t t heir d epar tm ent

• second, t he la rger , sta nd ing a dm inis tr at ive tr ibun als

• th i rd,  smal le r  par t -t ime or  ad hoc tr ibun als

• fou r th , members of t he  lega l  profess ion  who p ract ice  admin is t r a t ive l aw

an d r epr esen t t rib un al u ser s, both  ind ividu ally a nd  th rou gh t he

Adm in is t ra t ive  La w S ect ion  of the Canadian  Ba r  Ass ocia t ion .
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18
  See th e l is t  of consul ta nt s  in  th e Appen dix.

[50] The r esponse to our consulta tion was  overwh elmingly positive in ter ms

of the level of attenda nce and response by those whom we invited to

par ticipate. 18

[51] At the m eet in gs  with  thes e va r iou s groups  we  ga ve an  in t rodu ctory

expla na tion  of th e pr oject, a nd  th en r eviewed ea ch of the p rovisions in  th e

Model Code, pr oviding a n opp ort un ity for qu est ions a nd  discu ssion . We as ked

our  consultan ts  to provide us  both  with  the  benefi t  of the ir  genera l

exper ience, a nd  with  an  as sess men t of how a p ar ticula r p rovision wou ld

opera te  for  the  t r ibunals  wi th  which  they were  associa ted  or  most  fami lia r .

Pa rt icipan ts  wer e th en a sked  to pr ovide a wr itt en r espons e by filling in t he

Cons ul ta ti on Me mor and um . 

[52] Th es e r es pon se s h elpe d u s t o ret h in k and r efor mula te m any of ou r

pr opos a ls . At  the s ame t im e t hey ga ve us a  st rong a ss urance t ha t  we  were on

th e right  tr ack in t erm s of th e genera l str uctu re a nd dir ection of the Code,

an d tha t it would benefit tr ibuna l operat ion in t he ways th at  we had h oped.

In a ddition to providing an swers to our qu estions, a great m an y part icipant s

expr es se d a  h igh  de gr ee  of su pp or t  and e nthusiasm  for  our  pu rpos e a nd ou r

product–replacement of an  outdat ed Adm inistrative Procedures Act limit ed in

its scope and a pplication, with a  modern , compreh ensive, ‘opt-in’ legislated

code of powers and pr ocedures available to all tribun als.

E.  Final Product

[53] The document  which begins a t pa ge 35 is a list of recommen ded

Provisions. It is derived from our origina l recomm endat ions, as m odified to

reflect t he comment s of our consu lta nt s, an d reviewed by th e Inst itu te’s

Boar d of Directors. Th ese r ecommen ded p rovisions w ould ser ve as  dr aft ing

inst ru ctions for a n ew Adm inistrative Powers and Procedures Act. 

[54] The Model Code also includes Expla na tory Notes. These N otes ha ve two

purposes:

• to explain t he pur pose of the provisions a nd help tr ibuna ls decide

whet her  th ey need th em

• to help w it h  the in ter pr et a t ion  and a pp lica t ion  of the p rovis ion s on ce

they have been  chosen .
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CHAPTER 2. UNDERLYING PRINCIPLES

[55] In t his section we set out  th e guiding pr inciples tha t u nder lie our  Model

Code. 

[56] Th e Code’s pr ovisions cover a ll as pects  of the p ra ctice of adjud icat ive

t r ibuna ls . To help t r ibuna ls  loca te t he p rovis ion s a s t hey need t hem , we ch ose

to orga nize t he C ode in t he ch ronological order  in wh ich a  pr oceedin g

progresses–beginn ing with  notice of the a pplication an d ma tt ers t he t ribun al

must  conside r  be fore a  hea r in g com men ces , t h rough  the h ea r in g, t o the

de cis ion  and r ea son s s tage. (A fin a l sect ion  conta in s a  number  of

miscella neou s m at ter s t ha t  do n ot  fit  ea si ly i n to the ot her  th ree .) 

[57] A person who works th rough t he pr ovisions will find r eflected in th em a

number  of unde r lying pr in cip les or  them es , t ha t  cut  across  the

chronologica l ly-ordered sect ions . The sources of these  pr inciples  a re

diver se–t ribu na l an d Cour t d ecisions, th e Ch ar ter  of Right s, an d a cadem ic

ar ticles a nd  text s. Th e pr inciples in form ed our  imm edia te s ource m at eria ls

(the m odel codes and s ta tu tes of oth er jur isdictions list ed at  page 16). They

are a lso reflected in th e mat erials found in the Explana tory Notes th at

accompany the Code provisions. In th is section we will describe these

unde r lying pr in cip les,  and p oin t  ou t  wh ich  pr ovis ion s a re t ied t o wh ich

prin ciple.

A.  The specialized role of administrative tribunals: tribunals are not courts

[58] Admin ist ra tive  tr ibu na ls can  ma ke a djud icat ive decisions, bu t t he y ar e

not  cour ts . Two import an t fea tu res  dist ingu ish  th em fr om court s. Th e first  is

th at  th ey dea l with  limit ed su bject a rea s. For  some of th ese, a  cour t-like

de gr ee  of formality is  app ropr ia te; for  other s,  a  very in formal p roceeding, or

one designed for the specific purpose, is more apt to the par ticular business of

th e tr ibun al. Se cond , very often  th eir m an da te r equ ires  th at  in m ak ing

decisions t hey a re t o ta ke t he p ublic in ter est  int o accoun t. Oft en t o do this ,

th ey mu st  ta ke in to a ccoun t gover nm ent  policy or a gency policy, and a lso

other  inform at ion tha t is n ot supplied t o them  by the a pplicant or oth er

part icipants. 
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19
  Th es e a r e t h e p owe r s w h ich  we  h a ve e a r lier  de scr ibe d a s “pa r t of t h e in h er en t p owe r  of a

t r ibun a l  to  con t r o l i t s  own process”.  See  page  10 .  Other  exa mp les  a re  Pr ov is ions  2 ,  3 , 10 ,  14 .1 ,

some par t s  o f  14 .2 ,  15 , 19 ,  24 , 26 ,  31 , 32 .1 , 44 .1 , 45 ,  58 .

1.  The need for flexibility: tribunals should be masters of their process

[59] To meet th e first of the t wo featu res of administr ative adjudication just

described, tribu na ls’ processes must  vary from one an other . The necessar y

flexibility is crea ted  in p ar t by va ria tion s in  tr ibun als ’ ena bling r ules . It  is

also creat ed by the first of our u nderlying principles: that  tribun als need a

high degr ee of cont rol over th eir own process. This contr ol enables th em t o

ada pt t he pr ocedur es to th e par ticular  subject ma tt er or type of issue th at

th ey ar e to decide, a nd  to crea te t he a ppr opria te le vel of form alit y, depen din g

on the seriousness of the su bject matt er, sophistication of the pa rticipants,

and  so on .  

[60] Our  Model Code res ponds  to t his  dist ingu ish ing fea tu re of tr ibun als  in a

nu mber  of ways. Fir st, it expr essly recognizes th e prin ciple th at  a t ribun al

has p ower  to cont rol it s ow n pr oces s (s ee  Provis ion  47 ). This  pr ovis ion , which

codifies  the common law,  embraces a  hos t  of more  speci fic powers . The more

det a iled  of th ese  a re  set  out  in  oth er  pa rt s of th e Code  (for e xa mp le, t he

pow er  to hold  a  hea r in g in  wr it t en  ra ther  than  ora l for m).19 Other  powers

which fall under  th is genera l principle are s ma ller points, or ar e self-evident.

For t his r eason t hey ar e not em bodied in a sepa ra te Code provision, but  ar e

left  to be  covered  by the u mbr el la  pr in ciple  expr es se d in  Provis ion  47 . Some

of th e lat ter  powers ar e listed a s exam ples in th e an nota tion to Pr ovision 47

(for example, the power to set venues for hea rings, and hear ing times). 

[61] Second, th e Code recognizes tha t t ribun als m ay exercise their  power

over  their  pr oces se s in  a  concret e a nd p red ict able way by a dop t in g r u les of

pr ocedu re (see P rovision 19.1). (The Model Code is in  fact in ten ded t o

en courage t he m t o do th is.)

[62] Finally, the Code contains a n umber of more specific provisions th at

allow t ribu na ls t o proceed in wa ys t ha t s uit  th eir p ar ticula r n eeds. As well a s

allowin g tr ibun als  to a dopt r ules  of pr ocedu re of gener al a pplicat ion, th ere  is

a pr ovision for var ying procedures for a  given case. (See Pr ovision 19.2) The

following pr ovisions a lso cont ribu te t o flexibility: a  pr ovision allowin g

t r ibuna ls  to hold  wr it t en , elect ronic, or a l, or  mixe d h ea r in gs ; a  pr ovis ion

exem pt in g t r ibuna ls  from the for mal r u les of evid en ce; a nd a  pr ovis ion
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20
  See  Prov is ions  24 ,  26  an d  34 .2 .

21
  See  Pr ovis ions  15  an d 16.  The la t te r  i s  one  of  our  “ext ra -Code provis ions”  Whi le  we

re cognize  th at  form al in vest iga tive  powe rs  m ay  be cr itica l to t he  pr ocess of pa rt icula r

tr ibu na ls, we  th ink  su ch p ower s sh ould  be locat ed in  en ab ling  legisla tion  ra th er  th an  in t he

Model  Code.

22
  See  Prov is ions  18  (v iews),  31  (ques t ion ing  wi tn esses ) , 32 .2  (o rder ing  ev idence) , 33 .1  and

33.2  ( judic ia l  an d offic ia l  not ice) , 34 .3  (consul ta t ion) ,  and 43.2  (s taf f  involvemen t) .  There  a re

als o pa rt s of th e Cod e th at  dir ectly a dd re ss a  tr ibu na l’s m an da te t o pr otect  th e pu blic

int er est . Th e pr ovision  on w ith dr aw al (6) p er m its  a t rib un al t o contin ue  a p roceed ing  des pit e

th e a pp lican t’s wish  to w ith dr aw  wh er e th e pu blic int er est  re qu ire s t his . Th e pr ovision  in

r ela ti on  to con se n t or de r s (5 ) pr eclu de s a n  ord er  ba se d on  con se n t w h er e t h e or de r  a gr ee d on

by  par t i c ipan ts  i s  no t  in  th e  publ ic  in te r es t .  The  sec t ion  on  s ta nd in g  before  t r ibuna ls  (20)

in clu de s p r ovis ion  for g r a n ti n g s ta n di n g on  th e b a sis  of th e p u blic  in te r es t.  Se e a lso t h e

discu ssion  un der  th e sect ion on  Alter na tive  Disp ut e Re solu tion  (9) wh ich d ea ls wit h b rin gin g

ma t t e r s  ba ck  to  the  t r i buna l  fo r  approva l  where  th e  t r i buna l ’s  ma nda te  ha s  a  pu b l i c i n t e re s t

a s p e ct .

a llowing t r ibuna ls  to de fin e t he p a r t icip a t ion  and p res en ta t ion  r igh ts of

part icipants. 20

2.  Access to additional information 

[63] The second featur e th at  distin guishes t ribun als from cour ts is t heir n eed

to obt a in  in format ion  for  makin g t heir  de cis ion  without  necess a r ily r elyin g on

th e ap plican t or  oth er p ar ticipa nt s t o brin g th is in form at ion forwar d. Th is

ma y include inform at ion about t he pu blic int erest . Tribun als m ay a lso be

expected to rely on t heir own exper tise.

[64] Th e ext ra  power s n eeded  to a ddr ess t his  feat ur e of adm inis tr at ive

ad judica tion  ar e found in  ma ny p ar ts  of th e Code. The re a re s ections d ealin g

with  a ll  of the fol lowin g: invest iga t ion s a nd insp ect ion s;21 vie ws  (of places  or

th ings  th at  ar e t he  su bject of th e h ea rin g); quest ionin g of witne sses  by t he

t r ibuna l; powers of t r ibuna ls  to orde r  witnes se s,  docu men ts a nd e vid en ce on

their  own  mot ion ; pow er  to t ake ju dicia l n ot ice, a nd officia l n ot ice of

informat ion  with in  thei r  own specia lized knowledge; consulta t ion  with  non-

pa nel  t r ibuna l m em bers,  expe r t s a nd ot her s on  mat ter s of policy; and

in volvem en t  of st a ff in  pr ovid in g le ga l op in ion s a nd a ss is t in g in  the d ecision-

writing process.22

B.  Tribunals must be fair and just

[65] The pr inciple, discussed in t he pr eceding section, th at  tr ibuna ls ar e th e

mast er s of t heir  own  pr oces s,  doe s n ot  give t hem  an  unt rammeled  di scr et ion .

Tribuna ls are, of course, bound by the pr inciples of fairn ess and n at ura l
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23
  It  is im por ta n t t o re st a te  th e q u a lifie r  in  n ote  12 . Th ou gh  m a n y of t h e C ode ’s p r ovis ion s

ha ve  e lemen ts  th a t  a re  ba sed on n atu ra l  jus t ice , th e  sam e provis ions  m ay h ave  o ther

ele m en ts  th a t a r e fou n de d on  oth er  con cer n s a n d ot h er  sou r ces . Th u s t h e C ode  pr ovis ion s

c ou l d  n ot  b e  u s ed  t o a d v a n ce  a r g u m e n t s  a b ou t  t h e  s t a t e  of t h e  co m m o n  la w ,  or  a b ou t  w h a t  i s

r equ i r ed  o f  t r i buna l s  t h a t  h ave  no t  adop ted  pa r t i cu la r  p rov i s ions .

24
  See  Prov is ions  1 ,  21 ,  and  20 .

25
  See  Prov is ions  11 ,  12 ,  13 ,  19 .2 , 24 ,  33 .2 ,  44 .

26
  See  Prov is ion  34 .

27
  See  Prov is ions  23 .1 ,  40 ,  53 , 35 .1 .

28
  See  Prov is ions  54 ,  15 ,  34 .3 , 43 .2 .

justice, and wh ere a pplicable by the Charter of Right s. A la rge pa r t  of the

Model  Code is in ten de d t o capt ure s ome of t he k ey pr in cip les of n a tura l

just ice for t he gu ida nce of adjud icat ive bodies.23 The m ain  prin ciples

cont ain ed in t he pr ovisions ar e:

• the r ight of a person who has an  interest in pr oceedings to

pa r t icip a te in  them  (see t he p rovis ion s on  not ice of the a pp lica t ion

an d n otice of hea rin g, an d on t he r ight  to st an din g24)

• the r igh t  of a  pe rson  wh o has s tanding in  a  pr oceeding t o make

rep res en ta t ion s a bou t  the for m of the p roceeding (see  pr ovis ion s

through out  the Code  confer r in g t he r igh t  to make s ubm issions on

var ious  procedura l  mat ters25)

• th e ri ght  of a per son wh o ha s st an din g in a  pr oceedin g to r eceive

informat ion  about  the  case to be met , and  to present  evidence  and

argu men t  (see t he p rovis ion  on  rep res en ta t ion  and p a r t icip a t ion

r igh t s26)

• the p r in cip le  of opennes s of t he h ea r in g proces s (s ee  the p rovis ion s

on  pu bl ic ve rsu s p r iva te h ea r in gs , publ ic a ccess t o de cis ion s a nd t o

tribun al rules, and th e provision regar ding keeping records an d

t ranscr ipt s27)

• th e dut y of th e tr ibuna l to be independen t a nd im par tia l (see the

provision on bias, the explana tory note in th e “investigations’

section with r egard  to inst itu tional bia s, an d th e explana tory notes

on  the  provis ions  regarding consulta t ion  by the  hear ing panel  and

staff involvement in th e decision-making process28) 

• the d uty of a  t r ibuna l t o make i t s d ecision  on  the basi s of

informat ion  proper ly before  it ,  tha t  has been  disclosed  to the

pa r t ies (s ee  the p rovis ion s on  the fa ctors for  de cis ion  makin g; on
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29
  See  Prov is ions  43 .1 ,  34 .2  and  34 .3 ,  38 .1 .

30
  See  Prov is ions  11 ,  12 ,  13 ,  19 .2 , 24 ,  26 , 55 .

31
  See  Prov is ions  38 .1 ,  35 .1 , 53 .

32
  Ex am ples  inclu de p re -hea rin g confer en ces, a lter na tive  disp ut e r esolu tion , an d ele ctr onic

hea r ings .

th e ‘case t o meet ’ pr inciple a nd  cons ult at ion by t he h ear ing pa nel,

an d on r eas ons for decision 29)

• the gener al overriding dut y of the tribun al to trea t pa rticipants

fairly (various provisions th roughout the Code make fairness a

condit ion  for  exercise  of a  power ; these  provis ions  often  give

pa rt icipan ts  th e righ t t o ma ke r epr esen ta tion s on t his  point 30).

[66] In  some cas es we h ave gon e a  bit  beyon d t he  comm on la w, t o

recommend t ha t t ribun als a dopt procedures t ha t h ave not, or ha ve not yet,

been  manda ted  by thes e p r in cip les.  Th us a lt hough  rea son s for  de cis ion  a re

not  un iformly r equ ired by t he  comm on la w, in ou r view a ll tr ibu na ls ough t t o

give reasons. We str ongly recommen d th at  all tr ibuna ls adopt a  ru le tha t

cont ain s t his  req uir eme nt . We ta ke a  sim ilar  view wit h r espect  to kee pin g

records an d tr an scripts of proceedings, an d with  respect t o makin g tribu na l

pr ocedures  ava ilable t o the p ubl ic.31

C.  Tribunals must be efficient

[67] A th i rd fundamenta l  theme in  the  crea t ion  of our  Model  Code i s the

impera t ive to make  t r ibunals  more  efficien t .  As  noted in  our  in t roductory

comments,  there  have  been  many innovat ions  in  t r ibunal  processes  in  recent

decades, geared t o utilizing availa ble tribu na ls resour ces in the m ost efficient

way possible.32 The se in nova tion s a ddr ess bot h t he n eed for spen din g

restr aint , and t he need for some bodies tha t ha ve a high-volume caseload t o

reduce the pressure of backlogs.

[68] St rea mlin in g t r ibuna l p roceedings  is  the m ajor  pu rpos e of m ost  of the

fi r st  par t  of the  Model  Code.  In  th i s par t  we  concent ra te fi r st  on  ensur ing

th at  un necess ar y hea rin gs n eed n ot be h eld, by per mit tin g a t ribu na l to

refu se  to accep t  an  app lica t ion , or  to refu se  to cont in ue a  hea r in g wher e on e

ha s begun , under  specified circum sta nces wher e to do so would wast e

res ources. Th e pr ovisions a llowing consen t d isposit ions, a nd  allowin g
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33
  See  Prov is ions  2 .1 ,  3 .1 , 4 ,  5 , 8 ,  7 , 10 .

34
  See  Prov is ion  9 .

35
  See  Prov is ion  14 .

36
  See  Pr ovision s 11 , 12, 13 , 24, 34 .2, 44, 45 . Not e a lso th e pow er  to cre at e h ea rin g pa ne ls

(22 ), a n d t o m a ke  ex p a r te  de cisi on s (5 6).

tr ibun als  to st at e cases  to t he cour t on  que st ions of law, a lso avoid

unnecess a ry h ea r in gs . We  a lso se t  ou t  pr ocedures  for  de cla ra tory decisions

and gen er ic h ea r in gs , in  ea ch case  to a llow t he d evelopm en t  of pol icy or

gu idel in es  for  in ter pr et a t ion  tha t  obvia te t he n eed for  a  mult ip licit y of

proceedings involving similar ma tter s.33 

[69] The option of using altern ative dispute resolution mechanisms is also

ra ised in th is section. ADR34 not only saves t ribun al r esources where a

dispu te  can  be r esolved m ore e fficien tl y by pa rt icipa nt  consen su s. I t h as t he

adde d be ne fit of crea ti ng  a  re solu ti on t o which t he  pa rt icipa nt s h ave a greed . 

[70] Fin ally, the pr ovision on pre-hear ing conferences35 is designed to

en ha nce efficiency by ens ur ing t ha t a  pr oceedin g is condu cted in  as  order ly a

manner , a nd w it h  as few iss ues  outst anding, a s p oss ible . Allowing such

conferences to be conducted by a  s ta ff member  wi th  regard to order ing

ma tt ers , or by a s ingle a djud icat ive mem ber  for m ore su bst an tive m at ter s, is

also meant t o preserve scarce tribuna l resources.

[71] Other  provisions th roughout th e rest of the Code are also designed to

incre as e efficiency, for exa mp le, th e power t o consolida te h ear ings in volving

similar  issues before a single t ribun al, or to hold joint  hea rings wit h a noth er

tr ibun al wh ere  jur isdictions  over a  ma tt er over lap . The p rovisions for h olding

wr it t en  or  elect ronic r a ther  than  ora l h ea r in gs , a nd con fir min g t he p ower  of

tribun als over th e extent of part icipation and present ation rights, also ensur e

th at  res our ces ar e n ot wa st ed in  overly-forma l or len gth y pr oceedin gs.

Tribun al powers t o reconsider  ma tt ers a lread y decided, un der specified

circumsta nces, and t o correct errors or ambiguities, are motivated by similar

concerns.36
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37
  Th is i s m ost  com m on  in  th e ca se  of bod ies  con st it u te d on  a n  a d  h oc bas is ,  to  decide  a

qu est ion in  a p ar ticu lar  cas e, often  an  ap pea l from  th e de cision of a  st at ut ory official.

38
  See  Prov is ions  27 .1 ,  22 ,  42 .

39
  See  Prov is ion  49 .

40
  See  Prov is ions  55 ,  58 .

D.  Tribunals must be effective

[72] A four th  theme  under ly ing the  Code’s  prov is ions  is  simply  tha t

tr ibun als  mu st  ha ve tools th at  allow t hem  to effectively condu ct t heir

pr oceedin gs. (If the se t ools a lrea dy exist  un der  th e common la w, tr ibun als

may n eed guidance t ha t  the t ools  do e xis t  and h ow t hey migh t  use  them .) As

men t ion ed  in  the d iscuss ion  above, many t r ibuna ls  have few wr it t en  ru les or

non e at  all, 37 an d t ribu na ls a re fr equ ent ly comp osed of people u nfa milia r wit h

adm in ist ra ti ve la w pr actice. 

[73] Th e Mode l Code  t r ies t o pr ovid e a ll  su ch pow er s a s ca n  be  de a lt  with  on

a ge ne ric ba sis. Ma ny of th ese p owers  wer e a lre ad y me nt ioned a s ser ving t he

other  pr in cip les just  ou t lined . Gen er a lly, t hey a llow a  t r ibuna l t o colle ct

informat ion ,  focus  the i ssues , organize and  conduct  the  hear ing,  and enforce

th eir orders. Some powers n ot alrea dy men tioned in oth er contexts a re t he

power to subpoena  witnes ses, to crea te h ear ing pan els, and t o decide by

major i ty .38 A very sign ifican t ca tegor y of pr ovision un der  th is pr inciple is t ha t

rela ted  to en forcem en t–t he p ower  of t r ibuna ls  to br in g a pp lica t ion s for

contempt  to en li st  the  powers  of the  cour t  in  making  sure  tha t  t r ibunal orders

ar e followed.39 This  cat egory a lso embr aces m at ter s su ch a s ext end ing t ime

l imi ts,  or  making orders  to main ta in  order  a t  a  hear ing .40

E.  A Centralized Code

[74] Th e fina l th em e of our  Code m an ifests  its elf in t he  fact t ha t w e h ave

creat ed a Code of powers an d procedures. We see a very im porta nt  value in

cent ra lizing t rib un al p owers  in a  sin gle, visible, locat ion. Th is ser ves se vera l

of the  key goa l s tha t  mot iva ted our  p roject : 

• consist ency in tr ibuna l pra ctice so far  as t his m ak es sense; 

• vis ible  and a ccessible r u les b oth  for  t r ibuna ls  them se lve s a nd for

th ose who appear  before t hem
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• th e developm ent  of pr ecedent  in r elat ion t o th e ru les t ha t will h elp

t r ibuna ls  to wh ich  the r u les a pp ly t o in ter pr et  them  and k now h ow

to apply them.

The combined benefit of placing all th e ru les in one place will, it is to be

hoped, exceed t he s um  of th e ind ividua l pa rt s. Th is a ppr oach t o str uctu rin g

adm in is t ra t ive  pr act ice a lso has t he ben efi t  of red ucin g t he a mount  of

legislation required to create rules.

[75] The provisions found in t he Model Code below man ifest th ese

fundamenta l  pr inciples , and  a re mean t  to enhance  the p ract i ce  of

ad judi cat ive bodies a ccordin gly.



27

CHAPTER 3. IMPLEMENTING THE CODE: RECOMMENDATIONS

[76] In t his section we set out  th e steps t ha t we r ecomm end be t ak en by

government , and  by  government  depar tments and  t r ibunals , to acquire  the

Model Code provisions for t he t ribun als t ha t n eed th em.

A.  A legislated ‘opt-in’ Model Code

[77] As we descr ibed in  Chapter  1 , the APA  cont ain s only som e very b as ic

principles of na tur al justice that  tribun als ar e, for the most pa rt, requ ired to

fol low in  any  case under  the  common law.  The  Model  Code dea ls with  a l l

th ese pr inciples, a nd  su pplem ent s t hem , ta kin g int o accoun t d evelopmen ts  in

the law relat ing to funda ment al justice. It also adds ma ny powers an d

procedures t ha t ha ve been developed in recent decades to help make

tribun als more efficient in t he conduct of their business. Our first

recom men da t ion  is  tha t  the Mode l Code  be  legis la ted  as a  rep la cem en t  for

th e exist ing Adm inistrative Procedures Act.

RECOMMENDATION No. 1

We recommend that the existing Administrative Procedures Act

be repealed and replaced by the Administrative Powers and

Procedures Act.

B.  Tribunal Choice of Provisions / Review of the Code

[78] As d iscuss ed  in  Ch apt er  1,  t r ibuna ls  have diverse  needs  tha t  reflect  the

diversity of their functions a nd r esources. This diversity m ak es it imp ossible

to a pply a  ma nd a tor y, uni form  code of powers  and  pr ocedur es t o all of t he m. 

[79] An alter na tive th at  we consider ed at  an  ear ly stage wa s to creat e

ca tegor ies  of t r ibunals accord ing  to funct ion  and  s tage  in  the  decision-making

pr ocess, a nd  to im pose a n a ppr opria te d egree  of form alit y an d a ppr opria te

pow er s on  ea ch ca tegory. We r eje cted  th is  ‘manda tory by fu nct ion ’ app roach

because t he m ult iplicity an d diversity of tribun al functions m ade discret e an d

su fficient ly comp reh ens ive cat egories difficult t o dra w, an d becau se t her e is a

grea t d eal of overlap  in r equ ired  pr ocedu res  rega rd less of th e pa rt icular

de cis ion -makin g fu nct ion .
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[80] A better a pproach, and t he one which we recommen d, is to allow

tr ibu na ls t he ms elves  to ch oose the  pr ovisions t he y need . 

[81] To mak e the appr opriate selection of provisions, tribuna ls must

un dert ak e a r eview of the Code. During our  consu lta tion process man y

t r ibuna ls  unde r took to condu ct  a  review, and com men ted  favou rably on  the

Code’s pot en t ia l u t ilit y for  their  own  pr oces s.  We migh t  simply r ely on  the

ap pea l of the C ode in t erm s of its u seful fea tu res –t ha t it  is em power ing,

compr ehen sive, up-to-dat e, and s o on, to brin g about t he desir ed review.

However , some t r ibuna ls  may n ot  app recia te t he ben efi t s of a  review befor e

th e fact, wh ile oth ers  ma y not h ave t he r esour ces to un der ta ke it .

[82] To ens ur e t ha t t he  revi ew be d one by or  on beh alf of all a djud icat ive

bodies, we recommend tha t every government  departm ent include this task

in  their  bu sines s p la ns for  t r ibuna ls  es tabl ished  unde r  the legis la t ion  for

wh ich  the d ep ar tmen t  is  res pon sible. Th is  idea  wa s s ugge st ed  by som e of t he

de pa r tmen t  rep res en ta t ive s in  our  consu lt a t ion  pr oces s.  It  wou ld  a llow

departm ents t o apply their n ormal reporting and performa nce measures to

monitor the process. 

[83] We recomm end  th at  depa rt men ts  ad opt t his  su ggest ion. The  pr ima ry

incen t ive for  depa r tmen t s  t o make r eviews manda tory i s t o ensu re tha t

tr ibuna ls th at  presen tly lack valu able t ools foun d in t he Code ar e given an

oppor tun ity  to acqu ire  them.

RECOMMENDATION No. 2

We recommend that all government departments include in

their business plans a review of the Model Code by or on behalf

of all adjudicative tribunals established under legislation

administered by the department.
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41
  The  S P P A  ha s  som e  p rocedur a l  p rov i s ions  tha t  app ly  to a l l  t r i buna l s  cove red  by  it .  I t  a l so

ha s  a  pr ovis ion ,  s .  25 .1 ,  tha t  “a  t r ibu na l  ma y ma ke ru les  govern ing th e  pra c t ice an d

procedur e  before  i t” . Man y of th e  o ther  p owers  in  th e  A ct  becom e oper at ive for a  pa rt icula r

t r ibun a l  i f t he  t r i buna l  mak es  ru l e s  t ha t  dea l  w i th  th e  sub ject  m a t t e r  o f t he  power  pu r sua n t

to s . 25.1 . Th u s, for  exa m ple , if a t rib u n al  m ak es r u les t h at  de al  wit h  wr itt en  h ea rin gs, t h e

tr ibu na l m ay  hold  a w rit ten  he ar ing  un der  s. 5.1, a nd  if it m ak es r ule s t ha t d ea l wit h

re view s, it m ay  re view  its  own  decision s a nd  ord er s u nd er  s. 21.2 . Th e choice of pr ocedu re s is

l e ft  t o  t he  t r i buna l s  t hemse lves .

RECOMMENDATION No. 3

We recommend that each adjudicative administrative tribunal

(or a person from the government department that administers

the tribunal’s enabling statute, on behalf of the tribunal) review

the Model Code and select from it the provisions which the

tribunal needs to conduct its proceedings.

[84] The selection process under ta ken by tr ibuna ls should include

consulta tion with t he tr ibunal’s stak eholders.

[85] Th e Code  pr ovis ion s s hould  a lso be  reviewed,  and a pp ropr ia te p rovis ion s

se lected , when ever  a  new t r ibuna l is con st it u ted  by legis la t ion .

C.  Making the provisions operative: Incorporation by Ministerial Regulation

[86] The n ext ques tion is as  to th e mecha nism  by which tr ibuna ls ar e to

adop t  their  chose n  pr ovis ion s.  How is a  pa r t icu la r  se lected  pr ovis ion  to

become op er a t ive  for  a  pa r t icu la r  t r ibuna l? 

[87] In seek ing an  an swer t o this qu estion, we were guided t o some exten t by

th e appr oach ta ken t o admin istr at ive powers a nd pr ocedur es in On ta rio. The

Ontar io Statutory Powers and Procedures Act allows tribuna ls to exercise

some of th e powers cont ain ed in t he Act by ma king t heir own r ules t ha t dea l

wit h t he  power . Wit h r esp ect t o th e pr ovisions t ha t oper a te  in  th is wa y, t he

S PPA  is an  ‘opt-in’ sta tu te.41

[88] Ou r r ecomm en da tion is  a lso for ‘opt -in’ legis la ti on. H owever , th e

mech an ism  we h ave ch osen for optin g in t o th e pr oposed legisla tion  is

d iffe ren t  from the  Ontar io model . Under  our  recommendat ions , in  order  for  a

tr ibuna l to incorpora te pr ovisions form ally from the p roposed APPA ,  it  mus t

ap ply for a m inis ter ial ord er. Wh en a ppr oval is gr an ted , th e power w ill

become op er a t ive  for  the t r ibuna l by m in is ter ia l r egula t ion .
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42
  An e xcept ion is  wh er e a  tr ibu na l tr ies t o incorp ora te a  ru le in  re lat ion t o wh ich it s

ena bl ing  legis la t ion  h as  a  more  oner ous  or  o ther wise  conf l ict ing  r equi rem ent .  For  exam ple ,

th e en a blin g le gis la ti on  m a y h a ve a  pr ovis ion  th a t a ll h ea r in gs  m u st  be  ora l (in  con tr a st  to

th e  Code provis ion  a l lowing wr i t ten  or  e lect ronic  hea r ings  u nless  s igni f icant  u nfa i rn ess

wou ld  be  ca u se d), or  it  m a y r eq u ir e t h a t p r ocee di n gs  m u st  be  tr a n scr ibe d (in  con tr a st  to t h e

Code provis ion  t ha t  t r an scr ip ts  a re  a t  th e  d iscre t ion  of th e  t r ibu na l  (unless  th ere  i s  a  r eques t

fr om  a  p a r t icip a n t )). I n  su ch  a  ca s e t h e e n a blin g  le gis la t ion  s h ou ld  p r ev a il, a n d  it  s h ou ld  n ot

be p ossible  for th e tr ibu na l to a void it  by in corpor at ing  a C ode p rovis ion d ea ling  wit h t he

s a m e  s u b j e ct  m a t t e r ; m i n i s t e r ia l  a p p r o va l  s h ou l d  b e  w it h h e l d .

     I t  is  a ls o im p or t a n t  to in s u r e t h a t  wh e r e a  t r ib u n a l a d op t s a  p ow er , it  a d op t s t h e

associa ted  condi t ions  for  i t s  exerc ise , for  exam ple ,  tha t  n o  s igni ficant  u nfa i rn ess  i s  caused,

th at  pa rt icipa n ts  be h ea rd  on t h e qu est ion , or t h at  th e p u blic in te re st  is m et . 

[89] We recognize tha t  t r ibunals a l ready possess  many of the  powers

cont ain ed in  th e pr oposed legisla tion  by vir tu e of the ir in he ren t p owers  over

th eir process. However, we str ongly urge tr ibuna ls th at  exercise or pr opose to

exercise s uch p owers (bu t d o not h ave t hem  expr essly se t ou t in  th eir

en abl in g le gis la t ion  or  regula t ion s) t o adop t  them  formally fr om the Code .

Th is  will  make t he r u les v is ible , a nd fa cili t a te t he d evelopm en t  of a

cons is ten t  p ract i ce  and p receden t . For  the  same reasons , we u rge  t r ibuna ls  to

incorporate forma lly such of the provisions th at em body the requirement s of

na tura l ju st ice as a re a pp ropr ia te for  them . Appr ova l of in corpor a t ion  of

pr ovis ion s fr om ei ther  of thes e ca tegor ies i s l ik ely t o be  simply a  mat ter  of

form.42

[90] The  ap pr oval pr ocess t ha t we  recomm end  is esp ecially sign ifican t wit h

respect t o the a dditional powers in  th e proposed legislat ion tha t can not be

im pl ied a s e ss en t ia l t o the p er formance of a  t r ibuna l’s m anda te. Som e of

th ese p owers  can  en ab le t rib un als  to a ffect pa rt icipan ts ’ righ ts  sign ificant ly.

Exa mples  a re t he p ower  to recon side r  a  de cis ion , or  to exten d a  st a tu tory

tim e per iod. We th ink  it is  imp ort an t t ha t be fore a  tr ibun al ca n a ppr opria te

such powers, th ere be a  check on wh eth er t he powers a re su ita ble an d

necess a ry given  the fu nct ion  of the t r ibuna l. I t  is  pr im ar ily for  pow er s s uch

as t hes e t ha t  we  recom men d t he m in is ter ia l a pp rova l p roces s.  However , for

the s ake of s im pl icit y a nd u nifor mit y, w e r ecom men d a  common pr oces s,

through ministe r ia l  regula t ion ,  for  formal  incorpora t ion  of any  of the

proposed APPA  provisions.

[91] We also recomm end th at  where a n ew tribun al is constit uted by

legislation, th e procedures from th e APPA th at  ar e suit able t o it be

appr opriat ed by th e met hod set out  in t he n ew Act.
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43
  Th e E xp la n a tor y N ote s t o th e p r ovis ion s h igh ligh t ca se  la w t h a t i s r ele va n t t o th e

ap plica tion  an d in ter pr eta tion  of th e pr ovision s. Th is is a  dev elopin g body  of law, a nd  will

re qu ire  per iodic up da tin g. It  wou ld be  des ira ble if th e office resp ons ible for is su ing  ap pr ovals

we re  al so t o dev elop  a ce n tr al ly-loca te d r ep osit ory  of dev elop m en ts  in  la w a n d p ra ctice , to

wh ich t r ibu na ls  them selves  could  cont r ibute  t he i r  exper ience .  This  could  be  incorpora ted

pe riod ical ly in to a  loose-lea f ver sion  of th e M odel  Cod e. 

44
  In  som e cases  t r ibu na ls  ma y need only  pa r ts  of  a  pr ovis ion ,  as  o ther  par ts  a re  ina ppl icable ,

or  th e s u bje ct i s a lr ea dy  cover ed  in  th e t r ibu n a l’s e xis ti n g r u les . In  su ch  ca se s, a pa r t fr om  th e

qua l i fica t ion  tha t  t r ibun als  se lec t  appr opr ia te  cr i te r ia  for  the  exerc ise  of a  power  when  th ey

se lect  a  pow er , se lect ion s m a y b e m a de  of al l or  pa r t of a  pr ovis ion .

[92] As the APA  is a dm inis ter ed by t he D epa rt men t of J us tice, we t hin k t he

Minis ter  of J ust ice sh ould  be  the a pp rovin g Min is ter . Appr ova l by on e

Minis t ry will fa cili t a te t he d evelopm en t  of a  bod y of exper ience a s t o the

pr opriet y of pa rt icular  powers  rela tive t o par ticula r fun ctions. It  will als o

help en sur e consist ency where t his is a ppropria te.43

[93] The  crite ria  to be a pplied b y th e Minis ter  of J us tice m ay be  set  out  in

regula t ion s.  (Alt er na t ive ly,  they could  be  in clu de d in  the legis la t ion  it se lf.) I n

our  vie w t hey sh ould  in clu de  the fol lowin g fa ctors:

• th at  a r eview of the Code was u nder ta ken

• tha t  the p rovis ion  sou gh t  doe s n ot  conflict  with  the t er ms or

pu rpos e of t he t r ibuna l’s e nabl in g le gis la t ion

• wher e th e provision confers a  power, tha t t he power is su ita ble an d

necessary for th e tribuna l’s decision-making process

• where th e provision confers a power, that  the selection includes the

appr opriat e criteria  for t he exercise of th e power.44

[94] The  selections  (an d r esu ltin g tr ibun al r ules ) can  be in cluded in  a s ingle

regula tion un der t he Act tha t set s out wh ich provisions h ave been

incorporated by part icular t ribuna ls.

RECOMMENDATION No. 4

We recommend that the APPA contain a provision enabling

tribunals to apply to incorporate particular sections of the Act

by reference. Approvals should be by ministerial regulation,

made by the Minister of Justice.

[95] Par t  V con ta ins  a  dra ft  Adm inistrative Powers and Procedures Act,

wh ich  in corpor a tes  the r ecom men da t ion s in  th is  Ch apt er . This  dr a ft  act
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adopts t he Model Code, esta blishes t he ‘opt-in’ procedure, an d ena bles

regulations to be made t o govern t he ministerial a pprovals.

D.  Incorporation of the Provisions Before Legislation Is Enacted

[96] The pr ocess of incorpora tin g provisions from a  new Adm inistrative

Powers and Procedures Act, a nd t he fu ll benefi t s of v is ibilit y a nd con si st en cy

th at  come w ith  th is pr ocess, will be p ossible only a fter  th e ne w legisla tion  is

pa sse d. In t he  in te rim, t ribu na ls m ay und er ta ke  a  re view of t he  Model Code. 

[97] It  is  pos sible for  t r ibuna ls  to adop t  som e of t he p rovis ion s of t he Code

inform ally, n am ely

• th ose provisions  of th e Code th at  emb ody powers t ha t t ribu na ls

ha ve und er t he common law by virt ue of their inh eren t control over

the ir  own process , and

• requ iremen ts t ha t t ribun als a re r equired t o meet u nder  th e

comm on law.

Where  they  do so,  they  should ensure  tha t  the provis ions  so adopted  a re

pr in ted  as p a r t  of their  ru les a nd m ade  ava ilable t o the p ubl ic.

[98] With  respect  to the  provis ions  tha t  do requi re s ta tu tory  au thor iza t ion ,

wher e th e chan ges ar e immed iat ely necessary, tr ibuna ls ma y seek

amen dm en t  to their  en abl in g s ta tu tes , or , wher e t heir  st a tu tes  a llow

pr ocedur a l rul e m akin g by r egu la ti on, a dopt ion of th e r ul es b y regu la ti on. 

[99] It  is  im por tan t  to note, however , t ha t  in corpor a t ion  of the Mode l Code ’s

pr ovis ion s b y a ny of t he m et hods  ju st  de scr ibed  doe s n ot  achieve the goa l of

pla cing tr ibun al r ules  in a  high ly visible a nd  comm on location, wit h t he

concomi tan t  benefi t s of access ib il ity  and the  deve lopment  of common

in te rp re ti ve pr ecedent s. Th us  wh er e in corpor a ti on is  done in form ally, we

ur ge t rib un als  to t ak e t he  ad dit iona l st ep of form al in corp ora tion  th rou gh t he

mecha nism  in t he Code when t his becomes possible.

[100] Equ ally or m ore im port an t, it  is n ecessa ry t o recognize th at  our p rim ar y

recommenda tion is th at  th e Model Code be legislated a s an  ‘opt-in’ sta tu te.

Assuming tha t  t h is  r ecommenda t ion  wil l be fol lowed , t he  prov is ions  tha t

appea r in t he legislat ion may n ot be exactly as we ha ve recomm ended t hem .

Tribun als t ha t a dopt th e Model Code provisions by m ean s other  th an  by
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reference from a  legislated Adm inistrative Powers and Procedures Act may

need t o make fur th er r evisions once th e legislation becomes a vailable.
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PART IV — MODEL CODE

U s e  o f T e rm s

A ge n cy /t r i b u n a l

Throughout this documen t we speak of both ‘agencies’ and ‘tribun als’. These

ter ms  ar e commonly u sed in ter cha ngea bly. However , in t he cont ext of th is

docum en t, we  us e ‘age ncy’ an d ‘tr ibu na l’ to r efer t o differe nt  th ings . ‘Agency’

as  we u se it  ha s a  br oader  me an ing t he n ‘tr ibu na l’. Some a dm inis tr at ive

bodies have a variety of functions, often conducted by separate individuals or

br an ches w ith in t he  orga niza tion . The se m ight  inclu de t he  followin g:

• providing services

• setting r at es and st an dards

• se t t in g or  advis in g on  gove rnmen t  pol icy

• promoting or condu cting resea rch int o part icular a ctivities

• pr oviding a dvice to th e pu blic

• inve st igat ing, a nd  pr osecut ing, viola tion s of th e en ab ling s ta tu te

• makin g ot her  types  of adjudica t ive  de cis ion s w it h  res pe ct  to su ch

viol a t ion s

• ad judica tin g with  res pect t o oth er k ind s of issues  or disp ut es a ffectin g

righ ts  or int ere st s t ha t a ris e un der  th e en ab ling st at ut e, in pa rt icular

cases.

When  we spe ak  of an  agen cy, we ar e re ferr ing t o an  ad min ist ra tive b ody in

ter ms of the t otality of all such functions an d th e personn el tha t per form

them . Wh en  we sp ea k of a  t r ibuna l, w e a re r efer r in g t o the p a r t  of the

organization th at h as an  adjudicative function: tha t decides issues or

disputes with respect to rights a nd interest s in part icular cases.

P a r t y /p a r t i c i p a n t

Un der  Pr ovision 20, we  set  out  th e ru les for det erm inin g st an din g to

par ticipate in  th e proceedings of a tribu na l. Par ticipant s ma y be either

‘pa rt ies’, or ‘non -pa rt y’ or ‘oth er ’ pa rt icipa nt s. 
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As discussed in the E xplanatory Notes under th at pr ovision, a par ty is a

per son  wh o is dir ectly in volved in  and  a ffected b y a n i ssu e or d isput e, a nd

wh o is  gr an ted  st anding u nde r  Provis ion  20 .1. (Such a  pe rson  has,

accordingly , a ll the p a r t icip a t ion  r igh ts con fer red  on  pa r t ies in  va r iou s

pr ovis ion s in  the Code .) 

‘Non-part y’ or ‘other ’ par ticipant s ma y be either  

• persons wh o are en tit led to be gran ted su ch sta ndin g by stat ut e, or by

v ir tue of t he  fact  t ha t  t hey  wi ll  be  “d ir ect ly  affect ed” by the  tr ibunal ’s

de cis ion  (see P rovis ion  20 .2), or

• persons wh o are gra nt ed sta ndin g at  th e discretion of th e tr ibuna l

because  they have som e les s d ir ect  in ter es t , or  may m ake a  use ful

cont ribut ion (see Pr ovision 20.3)

(Such  par t icipants  have  only such  par t icipa t ion  r igh ts  as  the t r ibunal  gran ts

them). 

Un less s pecifically qu alified (as  ‘oth er’ or ‘non -par ty’), ‘pa rt icipan ts ’ is u sed in

this documen t t o refer to both pa rties a nd other pa rticipants

Extr a -Code P rov isi ons

A handful of powers listed in th e document t ha t follows are designat ed as

‘Ext ra -Code P rovis ion s’. Th e p owers in  th is  ca tegory would  requir e s ta tu tory

author iza t ion  to be  in corpor a ted  in  a  t r ibuna l’s r u les,  and w ould  be  use ful, or

very useful, for tr ibuna ls tha t ha ve particular functions. Despite th is, we do

not recomm end th ese powers for inclusion in t he proposed Adm inistrative

Powers and Procedures Act. Ra the r , we r a ise them so tha t  t r ibunal s may

cons ider  whe ther  t he powers  a re necessa ry to the ir  funct ion . T r ibunal s t ha t

rega rd  su ch powers  as  necess ar y ma y seek  to h ave t hem  includ ed in  th eir

own r ul es b y legis la ti ve a me nd me nt  or r egu la ti on. 

Powers a re inclu de d in  th is  list  for  one or  more of t he followin g r ea son s:

• th e power is  likely t o be usefu l to only a  sm all m inorit y of tr ibun als

• confer ra l of the  power  requi res  a  carefu l  ba lancing of the  need for  the

pow er  aga in st  other  in ter es t s,  su ch as p r iva cy

• th e power is  un su ita ble for a gen eric pr ovision becau se it  is n ot possible

to frame i t  in  a  wa y t ha t  will  mee t  the p a r t icu la r  needs  of va r iou s

tr ibun als
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• the p ower  in volves  the cou r t s s o is  not  pr ope r ly h ouse d in  a  se t  of

procedura l powers and r ules of tribunals.

The powers in t his list sh ould be incorpora ted, if needed, by amen dmen t t o

th e t ribu na l’s en ablin g st a tu te  or r egu la ti ons . 

The ‘extra -code provisions’ ar e included in t he pa rt s of th e Code in which th ey

fall by subject-ma tt er, an d ar e also listed togeth er on pa ge 183 

The u se of squ a re br a ck ets

Some of the Provisions conta in a series of squar e brackets. This means th at a

tr ibu na l may make  one of a  nu mb er  of ava ila ble ch oices for it s own  ru les. 

Th e nu m ber in g of Cod e p rov isi ons

There is an occasional gap in th e sequence of Model Code provision nu mbers.

Th is is b ecau se som e pr ovisions we re p roposed , but  reject ed du rin g th e

consulta t ion  and  rev iew process . Where  th is  is  so,  the sect ion  heading has

usua lly been retained, and a  commen t or discussion included, but t here is no

‘Provis ion ’. The or igina l n umbers for  the r em ain in g provis ion s w er e k ep t  for

th e sak e of ease of referen ce to the Consult at ion Memoran dum . The

pr ovisions s hou ld be r en um ber ed in  th e legisla te d Model Code. (Th e ‘ext ra -

code provis ions’ should a l so be removed in  the  legisla ted  document .)
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PART 1. PRE-HEARING POWERS AND PROCEDURES

Overview: 

This pa rt  on pre-hear ing procedures dea ls with a ll the m at ter s a t ribun al

should consider before h olding a  hea ring. Thes e ar e as follow:

A. Ackn owledgm ents and  notifications: This pr ovision deals with  how an

age ncy is t o resp ond on  receip t of an  ap plicat ion, a nd  wh o it is t o notify t ha t

an  ap plicat ion h as  been  br ough t.

B. Decisions n ot to hold  a h earing: A series  of pr ovisions un der  th is h ead ing

deal with  situ at ions in which a  tr ibuna l can avoid holding a h ear ing wher e a

hear ing is unnecessary, as follows:

• refusal to accept an  application, or ear ly dismissal

• decision on t he ba sis of consen t of the pa rt ies

• declarat ory order s

• stat ing a case

• re-r out in g t o an  ADR (a lt er na t ive  di sp ute r es olu t ion )

pr oceedin g.

Th er e is a lso a  pr ovis ion  de a ling wit h  withdr awa l. T his  la st  pr ovis ion

as su me s t ha t a  tr ibu na l ma y allow wit hd ra wa l, but  res erve s t he  righ t t o

cont in ue t he p roceeding in  sp ecified ci rcumst ances . I t  a lso pr ovid es  for

deemed wit hdr awa l in specified circum sta nces.

C. Generic hearings: Th is pr ovision a llows a  tr ibu na l to h old specia l he ar ings

to est ab lish  tr ibun al p olicy, or to ind icat e factors  it m ay consid er in

exer cis in g it s d iscret ion , a nd t o is su e policy s ta tem en ts a r is in g t her efr om.

D. Con solid ati on, join t h earin gs, etc.: Th is  se ct ion  conta in s a  pr ovis ion  tha t

a llows  a  t r ibuna l befor e whom two or  more a pp lica t ion s involv in g t he s ame or

sim ilar  issu es of fact  or la w ha ve been  brou ght , to dea l with  th e ma tt ers  in a

comm on hea ring, or to app ly the evidence received in one hear ing to an other

hea rin g. Pr ovision is a lso ma de for joint h ear ings of more  th an  one t ribu na l.



1. PRE-HEARING POWERS AND PROCEDURES

Overview

40

E. Pre-hearing conferences: Pr ovision is ma de for a  tr ibuna l to hold a pre-

hea rin g confer ence t ha t will a llow it t o condu ct a  hea rin g in t he m ost efficient

an d orderly ma nn er possible. Under  th is provision it  is possible for a pr e-

hea rin g officer (possibly a  st aff ra th er t ha n t ribu na l mem ber ) to deal w ith

issu es  of sch ed uling. T her e is a lso a  pr ovis ion  tha t  a llows  for  the des ign a t ion

in  app ropr ia te ca se s of a  single  t r ibuna l m em ber  to de a l wit h  more

su bs tan t ive  pr el im in ary m at ter s (for  example, obje ct ion s t o su bp oen as,  or  the

stat us of interveners).

F. Investigations: Th e fina l section  in P ar t 1 , on in vest igat ions, is  rel eva nt  to

tr ibun als  th at  by virt ue of th eir p ar ticula r fun ction n eed t o obta in

in format ion  on  the ir  own mot ion  (in  con t ras t  to re ly ing  on  the  pa r t i cipan t s  to

brin g forwa rd  necess ar y inform at ion). Her e th ere  is pr ovision for a ut horizin g

st aff to cond uct in form al in vest igat ions. Th e section a lso dea ls wit h a

t r ibuna l’s p owers t o orde r  di sclosu re of in format ion , or  to au thor ize  other s t o

obta in  informat ion ,  ou ts ide the  context  of the  hear ing.  (Witnesses  and  powers

to order  disclosur e wit hin  th e he ar ing cont ext a re d ealt  with  in t he ‘Hea rin g

Power s a nd  Procedu re s’ pa rt  of th e Code .)
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A. Acknowledgments and Notifications

PROVISION 1.1

Where a  tr ibuna l receives an  applicat ion tha t will give rise to fur th er

pr oceedin gs it  sh all en su re t ha t t he following per sons a re n otified, with in a

rea son able t im e, of rece ip t  of the a pp lica t ion :

• the  applicant

• a ll  pe rson s n amed  in  the a pp lica t ion

• a ll pe rson s w ho have had s tanding in  ea r lier  pr oceedings  of the

t r ibuna l wit h  res pe ct  to the s ubje ct  of the a pp lica t ion

• all persons whom the t ribuna l knows or rea sonably believes are

en t it led b y s ta tu te t o st anding in  pr oceedings  with  res pe ct  to the

su bject of the a pplicat ion 

• all other  persons wh om th e tr ibuna l knows or rea sonably believes

will be d irectly a ffected  by t he  pr oceedin gs.

A t r ibuna l m ay, a t  it s d iscret ion , give not ice of the a pp lica t ion  to any ot her

person .

Explanatory Notes

Purpose of the provision /  relation to rules for standin g

Th is  pr ovis ion  is  mea nt  to en su re, so fa r  a s p oss ible , t ha t  the p er son s w ho a re

en tit led t o, or m ay b e per mit te d t o, be involved in  an  ad judi cat ive

adm inistra tive hearin g are notified.

The  pr ovision is re lat ed t o Pr ovision 20, which  set s out  th e ru les r espect ing

pa r ty a nd n on-pa r ty pa r t icip ant  st anding in  pr oceedings  a r is in g fr om an

appl icat ion. 

Pr ovision 1.1 ensur es th at  all pers ons who ar e ent itled to sta ndin g und er

Pr ovisions 20.1 or 20.2, either  as pa rt ies or as n on-part y par ticipant s, will be

not ified a nd  th er eby given  an oppor tu ni ty  to a pply for st and ing. 
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  We ha ve  omit ted  t he  qu al i f ie r  “and n ecessar i ly” on  th e  bas is  th a t  “di rec t ly  af fec ted”  mea ns

wh a t it  sa ys a n d d oes n ot im por t s om e n otion  of a m er ely  sp ecu la tiv e or  con tin gen t e ffect .

M a n y of t h e  ca ses  d ea li n g w it h  t h is  con ce p t  u se  on ly  t h e  w or d s  “d ir ect ly  a ffe ct ed ”.
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Provis ion  20 .3 a lso pr ovid es  for  st anding t o be  gr an ted  on  a  di scr et ion ary

ba si s t o those  wh o a re n ot  en t it led u nde r  Provis ion s 2 0.1 or  20 .2, bu t  wh ose

pa r t icip a t ion  is  wa rran ted  on  som e ot her  gr ound,  for  example, those  wh o may

ha ve a novel argu men t or per spective, who are indir ectly affected, or wh o

repr esent  th e public interes t. The fina l clau se un der P rovision 1.1, un der

which  a t ribu na l ma y give notice t o an y othe r p ers on, allows a  tr ibun al t o

ale rt  su ch pot en tia l pa rt icipan ts  to t he  opport un ity t o app ly for st an din g.

‘tha t will give rise to furth er proceedings’

The qu alifier “th at  will give rise to furt her  proceedings” indicates t ha t t he

requir em en t  for  not ifica t ion  of pe rson s ot her  than  the a pp licant  is  not

applicable to applicat ions th at  ar e not a ccepted by t he t ribun al, for exam ple,

becau se t he t ribu na l ha s n o jurisd iction (see P rovision 2.1) or beca us e it

de cides  tha t  the a pp lica t ion  is  an  abu se  of pr oces s (s ee  Provis ion  3.1).

“directly affected”

Pr ovision 1.1 includ es a  req uir eme nt  to n otify pers ons wh o ar e “dir ectly

a ffect ed ” by a  de cis ion  to be  made  by a  t r ibuna l. T he com mon la w r u les of

na tu ra l jus tice r equ ire  th at  su ch per sons  sh ould be  given  an  opport un ity t o

be in volved in t he p roceeding. (As note d a bove, such p ers ons a re e nt itled  to

st and ing und er  Provis ions  20.1  or 20 .2.)

Th e com mon la w r equir em en t  to give n ot ice, des pi te t he a bs en ce of a

sta tu tory requ iremen t, to persons wh o are directly an d necessar ily affected

by th e decision t o be ma de in  a p roceeding, is s et ou t in  Canad ian T ransit Co.

v. Pu blic S ervice S taf f R elations B oard  (Can .) (1989), 39 Admin . L.R. 140

(F .C.A.).45 Th is cas e a lso pr ovides som e clar ification  of “dir ectly a nd

necessar ily affected”, per Mar ceau J .A., at 151, as  follows:

It is clear to me that mere interest in the eventual outcome of a proceeding
before a tribunal, whether financial or otherwise, is not in itself sufficient to give
an individual a right to participate therein. The demands of natural justice and
procedural fairness certainly do not require so much and in any event it would be
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  MacGu igan  J .A.,  a l so  sa id ,  a t  146 :

Probably no principle is more fundamental to administrative law at common law than that

of audi alteram partem, a rule of natural justice that parties be given adequate notice and

opportunity to be heard, and at least from the time of Cooper v. Wansworth Bd. of Works

(1863), 14 C.B. (N.S.) 180 at 194, 143 E.R. 414 at 420, the Courts have used “the justice

of the common law” to “supply the omission of the legislature” where a statute authorizing

interference with property or civil rights is silent on the question of notice and hearing.

For  oth er  cas es r eleva nt  to t he  top ic of ent itlem en t t o not ice an d t he  m ea nin g of “dir ectly

affected”  see : N o v a  S c o ti a  N u r s e s ’ U n i o n  v . S a c r ed  H e a r t  H o sp i t a l (1995),  145  N.S .R. (2d) 62 ,

41 8 A .P .R . 62  (N .S . S .C .); R e M an n ion  (N o. 2) (19 83 ), 44  O. R.  (2d ) 37  (H .C .); F o ot h i l ls  v . A l t a .

As sess . Ap p. B d . (19 86 ), 72  A.R . 37 0 (Q .B.);  T . W . U .  v . C a n a d a  ( C R T C )  (1996), 3 1  A d m i n . L . R .

(2d ) 23 0, a t  24 5 (S .C .C .); C . U . P .E .  L o ca l  3 0  v . W M I . (1996),  34  Admin .  L .R.  (2d)  172 ,  a t  176-

17 9 (A lt a  C. A.); S cha efer v . Y u kon  L iqu or Cor pora tion , [19 97 ] Y.J . N o. 14 6 (Q .L.) (Yu k.  S.C .);

App le ton v .  E as tern  Provincia l  Airw ays  (19 83 ), 6 A dm in . L. R.  12 8 (F .C .A.); O k a n a g a n

H elicop ter s v . Ca n ad ia n  H elicop ter  Pi lots  A ss ocia tion  [19 86 ] 2 F .C . 56  (F ed  C. A.); R e  B r a d ley

an d  Ot ta w a P rofes sion al  Fi refi gh ter s A ss ocia tion  (19 67 ), 63  D.L .R. (2 d) 3 76  (On t C .A.);

H oogen d oorn  v. G reen in g M eta l Pr odu cts a n d  S creen in g Co. [1968]  S .C.R.  30  (S .C.C.).  See

als o th e dis cus sion  in Ma caulay  (supra , n ote  13 ) a t 1 2.3 (c)(i).
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impossible in practice to go that far. In my judgement, to be among the
interested parties that a tribunal ought to involve in a proceeding before it to
satisfy the requirements of the audi alteram partem principle, an individual must
be directly and necessarily affected by the decision to be made. His interest
must not be indirect or contingent, as it is when the decision may reach him only
through an intermediate conduit alien to the preoccupation of the tribunal, such
as a contractual relationship with one of the parties immediately involved.

MacGu igan , J .A. also sugges ted , at  149, t ha t it  is r eleva nt  to in quir e

“whet her  th e inter ests den ied a h ear ing would be adequ at ely represen ted by

a pa rty m ore directly involved”.46 

Ad ditional p rocedures on receipt of an ap plication

Procedura l r u les fr om a  number  of other  ju r isdict ion s p rovid e a dd it ion a l

st ep s t o be  taken  by a  t r ibuna l on  rece ip t  of an  app lica t ion , such as t he

followin g:

• not ification  of error s or om ission s in  plea din gs

• reques t s for  add it ion a l n ecess a ry in format ion

• notification of the n ame, title, address of a conta ct person

• not ifica t ion  of any sources  of in format ion , a dvice, for  the a pp licant

• mea ns  an d t ime for r eplyin g, cons equ ences of failur e

• notificat ion of any sources of inform at ion, advice, for other pa rt ies

• not ification  of conciliat ion m ach ine ry.
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  At  page  181 .
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For  som e t r ibuna ls  it  wou ld  a lso be  use ful t o have a  ru le  requir in g a pp licants

to pr ovid e t he t r ibuna l wit h  the n ecess a ry in format ion  for  iden t ifying ot her

potent ial pa rt icipan ts wh o meet one of th e criteria  in P rovision 1.1.

Rules su ch as t hese a re t oo deta iled for th e Model Code. However it would be

us eful for tr ibun als  to develop a  rout ine p rocedur e for th is st age, in volving

some or a ll of th e st eps list ed, a nd  to m ak e th is pr ocedu re, a s well a s it s

pr ocedure for  other  st ages,  ava ilable t o use rs.  Se e P rovis ion  53 , which

requir es  tha t  t r ibuna l p rocedures  be  made  pu bl ic.

PROVISION 1.2

In  ap pr opria te cir cums ta nces t he t ribu na l ma y dire ct t ha t n otice un der  th is

pr ovis ion  be  given  by the a pp licant .

PROVISION 1.3

The t ribun al m ay a pprove alter na te forms of notice where n otice to

ind ividua ls is im pr act icable, or wh ere  a p ers on t o be notified is a voiding

service of notice.

Explanatory Notes

An example of an a ltern at e form  is publication in a  newspa per t ha t is u nder

gen era l circula tion  in t he  rel eva nt  ar ea , 30 da ys in  ad van ce of th e pr oceedin g.

Apart  from provis ions 1.2 and 1.3 (and paral le l provis ions under  the ‘Notice

of Hear ings’ sect ion),  the Model  Code does not  include  ru les respect ing

ser vice of not ice (or of oth er d ocum en ts ), as such  ru les wer e t hou ght  to

conta in  too much deta i l.  However ,  t ribunals a re  encouraged  to develop  and

adopt  rules  for  service. See Part  4 ,  N,47 which refers t o the st an dar dized rules

in rela tion to th e service of documen ts conta ined in t he Federal



1. PRE-HEARING POWERS AND PROCEDURES

A. Acknowledgments and Notifications

48
  T h is  d ocu m e n t  is  r ep r od u ce d in  Ma caulay  (su pr a, note  13)  a t  38 .2 .

45

Adm in is trat iv e Hear in gs Act,48 an d list s t he  kin ds of th ings  covere d by t he

rules.
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  See  P rov i s ion  55 ,  wh ich  g ives  t r i buna l s  power  to  ex tend  s t a tu t o ry  t ime  l imi t s .
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B. Decisions not to Hold a Hearing
1. Refusal to accept an application, or early dismissal
a) refusal to accept or proceed with an application (or refusal to continue where proceedings have
begun) where there is a want of jurisdiction or other fundamental defect

PROVISION 2.1

A tribunal ma y, on its own motion or on the motion of a par ticipant , refuse

to a ccept  or pr oceed wit h a n a pplicat ion, or re fuse t o cont inu e wh ere  its

pr oceedings  have begu n, if i t  la cks jur isdict ion  over  the m at ter , or  if t he

applicat ion conta ins some oth er fund am ent al defect.

Explanatory Notes

Purpose

The pu rpose of th e provision is t o preserve scarce resour ces.

J urisd ictional d efects: examp les

Exa mples of the types of defects which can groun d a r efusal t o proceed ar e as

follow:

• the m at ter is subm itted beyond the sta tut ory time limit, or beyond a n

exte nd ed t ime lim it 49

• th e applicant  ha s not t ak en st eps or met  condit ions th at  ar e requ ired

for  advancement  of the  proceedings (th i s may include  the pursu it  of

another  avenue of a pp ea l t ha t  is  a  pr econ di t ion  to an  app lica t ion )

• th e su bject m at ter  or pa rt icular  circum st an ces of th e ap plicat ion is

outside  tha t  de fin ed  by the s ta tu te a s w it h in  the ju r isdict ion  of the

t r ibunal

• th e tr ibuna l does not ha ve the p ower to gran t t he r emedy or ma ke th e

decision or order r equest ed by th e applicant , or t o grant  an y other

rem edy or relevant  decision or order

• th e su pport ing r eas ons sh ow no bas is for tr iggerin g th e tr ibun al’s

pr ocess, or  no ba sis for gr an tin g a r em edy or m ak ing a  rel eva nt

decision or order.
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  See  page  43 .

47

Pr ovision 2.1, and in pa rt icular t he second of th e examp les listed th ereu nder ,

is  not  pr im ar ily a im ed  a t  mer ely t ech nica l defects in  an  app lica t ion , for

exa mp le, a  failu re t o sup ply cert ain  min or it em s of informa tion , or t o pay a n

applicat ion fee. Matt ers such as t hese should be covered by the procedura l

ru les t ha t t ribu na ls develop in  accorda nce wit h t he s ugges tion  in t he

Explan at ory Notes un der P rovision 1.1.50 (Th er e should  be  pr ovis ion s

wh er eby t he a pp licant  is  not ifie d of s uch min or  de fect s b y t r ibuna l s ta ff and

g iven  an  oppor tun ity  to cor rect  them.) However , fa i lu re  by  an  app lican t  to

rect ify such a  deficiency in t he a pplicat ion may p reven t t he t ribu na l’s

pr oceeding fu r ther . F or  example, ther e m ay be insu fficie n t  in format ion  to

de monst ra te t ha t  the m at ter  is  with in  the t r ibuna l’s s ta tu tory m anda te. An

un rect ified failu re t o pay a pplica tion  fees, or t o follow a t rib un al d irective

such a s one to notify oth ers, ma y also preclude cont inua tion of th e process.

PROVISION 2.2

Before deciding not to proceed or n ot to cont inue t o proceed with  a m at ter

unde r  th is  se ct ion , t he t r ibuna l sha ll not ify t he a pp licant  of it s con cer n  and

provide an opportu nit y to respond, in su ch ma nn er (oral, writt en,

elect ronic) a s t he t r ibuna l d ir ect s.

Explanatory Notes

Wh er e t he t r ibuna l’s s t ructure a llows  it , it  sh ould  be  pos sible for  an  agency

st aff mem ber  in ve ry clea r ca ses, or  a s ingle  me mb er of th e a djud icat ive

bra nch in less cert ain  ma tt ers, to exercise the in itial screen ing function. The

t r ibuna l should  then  not ify t he a pp licant  of the p er ceived a bs en ce of

ju r isdict ion  or  othe r  fundamenta l  de fect , and  of the  app lican t ’s  r igh t  to

respond to the concern. If the applican t responds when  so notified and

indicates a  desire t ha t t he a pplication proceed, th e decision whet her  to

pr oceed sh ould be m ad e by a  tr ibun al p an el un der  Pr ovision 2.1, ta kin g int o

accoun t t he a pplicant’s response.
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PROVISION 2.3

The  decision of a tr ibun al n ot t o proceed or not  to contin ue t o proceed with

a m at ter u nder t his section ma y be appealed to [an other appr opriate body

with in  the agency] [the  t r ibunal cha i r ].

Explanatory Notes

Provision 2.3 is another m easur e to safegua rd rea dy access to dispute

resolution. This r ecomm enda tion provides th at  th e pan el’s decision u nder

Pr ovision 2.1 sh ould be s ubject  to a ppea l to a not her  ap pea l body with in t he

agency (possibly the tr ibunal Cha ir) where th e agency’s stru cture allows this.

Wheth er or not su ch an  appea l mechan ism is a vailable, th e decision will be

subject to judicial review.

b) refusal to accept or proceed with an application (or refusal to continue where proceedings have
begun) where the proceeding is an abuse of process

PROVISION 3.1

A tribunal ma y, on its own motion or on the motion of a par ticipant , refuse

to a ccept  or pr oceed wit h a n a pplicat ion, or re fuse t o cont inu e wh ere  its

proceedings have begun , if it det erm ines t ha t t o proceed would be an  abu se

of process.

Explanatory Notes

Purpose

As wi th  the foregoing sect ion ,  screening of th i s type  preserves scarce

re sources . 

Abu se of process: examp les

Exa mples of situat ions th at  could constitu te a buse of process include th e

followin g:

• th e su pport ing r eas ons a re fr ivolous  or t rifling
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  Th er e m ay  be cir cum st an ces in  wh ich a n a tt em pt  to h av e a  m at ter  re consid er ed is

jus t i f ied ,  as  wher e  an  e r ror  ha s  been  m ade ,  o r  c ircum stan ces  have  chan ged .  See  Prov is ion  44 ,

wh ich  dea l s  w i th  r econs ide ra t ions .

52
  Se e a lso R e C. (J .) (1991) , 2  Admin .  L .R. (2d)  92  (Pen etan guish ene  P sychia t r ic  Review

Board ) , which  in volved th e  exerc ise  of  the  s ta tu tory  power  t o  prevent  abu se  of process  un der

s .  23  of th e  S PP A. In  th a t  ca se  th e  ac t ion  cha r ac t e r i zed  a s  abuse  o f  t he  t r i bun a l ’s  p rocess was

th e  app l ica t ion  by a  men ta l  h ospi ta l  to  ha ve  a  P sychia t r ic  Review Boar d  reh ear  i ssues  a nd

evid en ce alr ea dy a dju dica ted  up on b y a  differe nt  pa ne l of the  Boa rd  (afte r t he  hos pit al h ad

laun ched an d aba ndon ed an  app eal  f rom th e  or ig inal  decis ion) .  The  second Board  agreed  to

hea r  fur t her  evidence  as  to  th e  pa t ient ’s  involunt ar y  s ta t us ,  but  excluded th e  evidence  an d

iss u es  u pon  wh ich  th er e h a d a lr ea dy  be en  a n  a dju di ca ti on .

49

• th e proceeding wa s initia ted or continu ed prim ar ily with th e inten t t o

cause d is t ress  or  harm to others

• th e pr oceedin g was  init iat ed or cont inu ed only for t he p ur pose of delay

• th e proceeding is an  un justified at tem pt t o have a m at ter  redet erm ined

th at  ha s a lre ad y been  res olved in a n e ar lier  pr oceedin g.51

(This list is for t he pu rpose of illustr at ion only, an d is not m ean t t o be

exh aus ti ve.)

Com m on law power

In  S .(N.) v. Norris (1992), 6 Adm in . L.R.  (2d ) 228 (Ont . Gen . Div. ), a t  238-239 ,

a case involving repeated applications before a ment al hea lth r eview board,

Misen er J . comm ent ed t ha t t he p ower of a t ribu na l to pr event  an  ab us e of its

process exists in t he comm on law quite apa rt from th e stat utory power to do

th is u nd er s . 23 of the On ta rio Statutory Powers and Procedures Act. The

cour t  a ffi rmed the t r ibunal ’s  power  to re fuse to commence  a  hear ing.52

PROVISION 3.2

Before deciding not to proceed or n ot to cont inue t o proceed with  a m at ter

unde r  th is  se ct ion , t he t r ibuna l sha ll not ify t he a pp licant  of it s con cer n  and

provide an opportu nit y to respond, in su ch ma nn er (oral, writt en,

elect ronic) a s t he t r ibuna l d ir ect s.
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Explanatory Notes

The concern  th at  a pr oceeding ma y be an a buse of process involves

cons idera t ion  of t he  mer it s . There fore  the  not ifi ca t ion  to the  appl ican t  t ha t

the t r ibuna l h as s uch a  concer n  sh ould  be  ba se d on  the con side ra t ion  of the

applicat ion by an a djudicative mem ber. If the a pplicant r esponds when  so

not ifie d a nd indica tes  a  de si re t ha t  the a pp lica t ion  pr oceed,  the d ecision

whe th er t o accept t he a pplicat ion sh ould be m ad e by a  tr ibun al p an el, ta kin g

in to account  the  applicant ’s  response.  (Where  the concern  a r ises  dur ing  the

course of the  proceeding , the  decision  not  to cont inue wil l be made by the

he aring  pa ne l.)

PROVISION 3.3

The  decision of a tr ibun al n ot t o proceed or not  to contin ue t o proceed with

a m at ter u nder t his section ma y be appealed to [an other appr opriate body

with in  the agency] [the  t r ibunal cha i r ].

Explanatory Notes

Provision 3.3 is another m easur e to safegua rd rea dy access to dispute

resolution. This r ecomm enda tion provides th at  th e pan el’s decision u nder

Pr ovision 3.1 sh ould be s ubject  to a ppea l to a not her  ap pea l body with in t he

agency (possibly the tr ibunal Cha ir) where th e agency’s stru cture allows this.

Wheth er or not su ch an  appea l mechan ism is a vailable, th e decision will be

subject to judicial review.

PROVISION 3.4

Where a  t r ibuna l  decides to re fuse to accept  or  p roceed  wi th  an appl ica t ion

or to dismiss a mat ter on the ba sis that  the proceeding is an a buse of

pr oces s,  it  sh a ll give r ea son s for  it s d ecision .
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  For  exam ple ,  und er  sec t ion  59(1)  of  the  Legal  Pro fess ion  Ac t , a  m at ter  involving a

m em ber ’s con du ct m a y be  dis con tin u ed  befor e a  h ea ri n g is  com m en ced  wh er e t h e C on du ct

(cont in u ed ...)

51

Explanatory Notes

Reason s s hould  be  given  for  a ll  t r ibuna l decisions (s ee  Recommen da t ion

38 .1). H owever , a  rea son s r equir em en t  is  sp ecifica lly set  ou t  for  a  de cis ion

under  this pr ovision because such a decision rest ricts access to the dispute

res olu t ion  pr oces s,  and m ay for  som e t ypes  of case s b e la rgely a  mat ter  of

pe rson a l ju dgem en t . Thes e fa ctors m ake i t  es pe cia lly im por tan t  tha t  the

basis for th e decision be visible.

c) dismissal without hearing from all participants where the evidence does not support the
application

PROVISION 4 

A t r ibunal , on  it s  own  mot ion  or  on  the mot ion  of a  pa r t icipan t , may

d ismis s a  ma t t er  w ithou t  hea r ing from a ll  the  pa r t icipan t s  where  it  has

before it all the evidence which th e applican t wishes it t o consider, and th e

eviden ce, if tak en  to be t ru e a nd  given  th e m ost fa vour ab le m ea nin g th at

can  reasonably  be  a t t r ibu ted  to i t , cannot  suppor t  the  applica t ion .

Explanatory Notes

The  pu rp ose of Pr ovision 4 is t o allow th e tr ibun al t o discont inu e a h ear ing

th at  ha s commen ced wher e it b ecomes a ppa ren t t ha t t he e viden ce complet ely

fa i ls  t o suppor t  t he appl ica t ion . I t  is  mean t  t o avoid wast ing t r ibunal

resources.

Th e p rovis ion  is  not  mea nt  to be  exhaust ive  in  the s en se  of se t t in g ou t  the

only condition un der wh ich a proceeding tha t h as been  initia ted m ay be

discont inue d. (Ot he r p ossib le cir cum st ances  a re  set  out  un der  Provis ions  2.1

and 3 .1. A t r ibuna l m ay a lso de cide t o di scon t in ue a  pr oceeding for  other

rea sons th at  ar e un relat ed to th e str ength  of th e evidence.53)
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  ( .. . cont inu ed)

Com m it te e is  sa ti sfie d t h a t t h e cir cu m st a n ces  of th e con du ct d o n ot ju st ify t h e con ti n u a ti on  of

th e  proceeding.  (Simi lar ly  un der  s .  59(2)  a  hea r ing  a l ready comm enced m ay be  d iscont inu ed

by t he  H ea rin g Com m itt ee on  th e ba sis of th e sa m e crit er ion.) U nd er  a cr iter ion s uch  as  th is,

a  m a tt er  m a y w ell b e d iscon tin u ed  a lth ou gh  th e con dit ion  of Pr ovis ion  4– th a t t h e fa cts  a s p u t

forwa rd  p r ov ide  no  suppor t  fo r  t he  app l i ca t ion–ha s  no t  been  me t .  The  r easons  for

di scon ti n u in g m a y w ell b e q u it e d iffer en t fr om  th e s tr en gt h  of th e ev id en ce r ela ti ve t o a

pa rt icula r a llega tion  of fact. F or ex am ple, a  pr oceedin g m ay  be d iscont inu ed w he re  th er e is

an  ef fec t ive  a l te rn at ive  to  pr osecut ion ,  such a  s  a  pra c t ice review.  Provis ion  4  i s  not  m ean t  to

dis pla ce or  gu ide  th e in te rp re ta tion  of su ch r u les. 

     This  poin t  i s  a lso  il lus t ra t ive  of th e  more  gen era l  poin t  th a t  t he  Model  Code i s  not  m ean t

as  a s ta tem en t of th e comm on la w r ela tive  to t rib un al p ra ctice, a nd  it w ould  be in ap pr opr iat e

t o r e ly  on  it s  pr ov is ion s  t o a r gu e  a bou t  w h a t a  t r ib u n a l t h a t  h a s n ot  a d op t ed  s u ch  p r ov is ion s

should  or  should  n o t  do . See  no te  12 .

52

In  some cas es a  tr ibun al m ay p refer  to decline t o exercise t his  power in

favour  of a l lowing pa r t icipan t s  t o “have  thei r s ay”.

An unsuccessful request for an  early dismissal is not to prohibit those

ma kin g th e re qu est  from p ar ticipa tin g in t he  rem ain der  of the h ea rin g as

fully as th ey might  other wise ha ve done.

2. Deciding (disposing of a matter, or granting a particular order or provision therein) on
consent, or on default

PROVISION 5

A t r ibunal  may,  a t  it s  d iscre t ion ,  make  a  de termina t ion  or  d ispos it ion ,  or

grant  an  order  or  provis ion  therein , on  the  consent  of a l l the  par t ies  (and

other  par t icipants , depending  on  the  terms  of the ir  par t icipa t ion).

A determina t ion ,  di spos it ion  or  order  under  th i s sect ion  may include  such

ter ms a s t he p a r t ies (a nd ot her  pa r t icip ants,  de pe nding on  the t er ms of

th eir pa rt icipat ion), with t he a pproval of th e tr ibuna l, determ ine a re

appr opriat e.

A determ ina tion, disposition or order u nder  th is section sh all not be

gran ted wh ere its  ter ms offend t he gener al spir it a nd pu rpose of th e sta tu te

under wh ich th e mat ter a rose, or where it is not in th e public interest.
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Explanatory Notes

Public interest concerns

The  th ird  clau se of Provision 5 is  ba sed on t he r ecognit ion t ha t a  tr ibun al’s

st a tu tory m anda te m ay r equir e i t  to t ake in to account  mat ter s w hich  the

par ticipant s will not ra ise or advocat e, for example, a gency or governm ent

pol icy,  the s pi r it  or  pu rpos e of t he s ta tu te,  or  the in ter es t s of t he p ubl ic or

un rep res ent ed per sons. I n s uch ca ses it  ma y be n ecessa ry for t he t ribu na l to

make a n  in de pe nde nt  de ter min a t ion  regardles s of t he p osi t ion  of the

pa r t icip ants,  and p oss ibly t o obt a in  in format ion  in  add it ion  to tha t  wh ich  the

pa rt icipa nt s h ave pu t for wa rd . 

As  a  sub-head of the  more  genera l  poin t , the  need for  an  independent

det erm ina tion  ma y ar ise wh ere  th e t rib un al is  given  th e re spon sibilit y to

ma ke factua l determ ina tions. The pu rpose of th e sta tu te m ay dictat e th at

these be ma de accura tely regardless of the position ta ken by par ticipan ts.

Relation to ADR

Pr ovision 5 should be rea d together  with P rovision 9, which dea ls with ADR

proceedings, and r esolutions agr eed to th ereu nder .

Consent orders for procedural m atters

In a ddition to orders t ha t dea l with t he su bsta nce of ma tt ers in  disput e,

consent  orders  may a l so dea l  wi th  procedura l  is sues . For  example , a  consent

order  could  dea l wit h a ny of th e followin g:

C a decision t ha t a  par ticipant  in one ap plicat ion before th e tr ibuna l

repr esent  other  par ticipant s in oth er pen ding ap plicat ions, or somewh at

sim ilar ly,

• a d ecision to r un  a “test  case” on a  ma tt er w ith in t he t ribu na l’s

jur i sd ict ion  (tha t  i s,  to s tay the  proceedings for  one  or  more  cases  and

pr oceed w it h  a  single  one); t he or de r  could  a lso de a l wit h  app lica t ion  of

th e re su ltin g decision or  order  to t he  rem ain ing p roceedin gs.

In a ll cases s uch a s th ese, a discretion rem ain s with  th e tr ibuna l wheth er t o

grant  the consent  order .
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  C la ren don  Pr ess ,  Oxford ,  1988 .
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Jur isd ict ion  by consent

J ur isd iction  can not  be confer re d on  a  tr ibu na l by cons en t. 

(See Essex Incorp ora ted  Con gregat ion al  Ch urch  Un ion  v.  Essex County  Cou ncil

[1963] A.C. 808 (H.L.); Wa de, H .W.R., Adm inistrative Law, 6 t h  ed., 54 at  264-65.)

PROVISION 5.1

Where a  person h as st an ding to par ticipate in  a pr oceeding, an d ha s been

notified of the proceeding, but does not participate,  the tr ibunal may make

a det erm ina tion or disposition, or gra nt  an  order or pr ovision th erein u nder

this section, on the basis of the consent of those part icipant s who do

par ticipate.

3. Withdrawal of proceedings: refusal to permit; deemed withdrawal

PROVISION 6 

A trib un al m ay r efuse t o perm it wit hd ra wa l of an  ap plicat ion in t he

follow in g cir cumst ances :

• to deal with costs, where this is appropriate an d the t ribuna l has th e

power to do so

• to protect the public interest.

A trib un al m ay im pose condition s on wit hd ra wa l.

Explanatory Notes

Where  a  t ri buna l r e fuses  to permit  w ithd rawa l, i t cannot , a s  a  pract ica l

mat ter , for ce t he a pp licant  to cont in ue t o car ry t he p roceeding or  to

part icipate, except as a  compelled witness. However, if the public inter est so

requ ires, th e tr ibuna l can go on t o make a  deter min at ion based on m at ter s

alr eady r aised, or on furt her  evidence or su bmissions pr ovided by other

pa r t icip ants,  or  it  may it se lf or de r  fur ther  in vest iga t ion  or  the p rodu ct ion  of

furt her  evidence if it h as t he power t o do so. (See Pr ovisions 16 an d 32.2 with

re spe ct t o th e power of t ribu na ls t o comp el eviden ce on t he ir  own m otion ). 
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  A n  il lu s t r a ti on  of a  ci rcu m s t a n ce  in  w h ich  i t w ou l d b e i n a pp r op r ia t e  to p e rm i t  wi th d r a w a l

is  the  case  of  a  hu ma n r ights  compla in t  br ought  by  an  emp loyee wher e  the  em ployer

subsequ ent ly  offers  some m oneta ry  or  o ther  incent ive  (o ther  t ha n  r e l ie f f rom cont inu ed

discr im ina tion ) for th e em ployee  to w ith dr aw  th e comp lain t.

55

Note a lso Provis ion  9 r es pe ct in g ADR, a nd in  pa r t icu la r  the d iscuss ion  abou t

ma tt ers in  which a t ribun al h as r esponsibility to ensur e th at  sett lement s

rea ched  by the p a r t icip ants a ccord w it h  the p urpos e a nd p rovis ion s of t he

sta tu te.55

PROVISION 6.1 

Where  a  mat ter  i s ad journed to an  unspeci fied  la te r  t ime and no s teps  a re

ta ken by t he a pplicant wit hin a  rea sonable t ime to ad van ce it, th e tr ibuna l

ma y, after n otifying the applicant, an d after a  suita ble furt her per iod ha s

e lapsed , t rea t  the mat te r  as  wi thdrawn.

4. Declaratory decisions: (decisions as to the application of the law [statute, rule, decision
or order] to unproven or hypothetical facts)

This provision should not be included in the proposed Ad m inistrat ive Powers

and Procedures Act.

PROVISION 7 [Extra-Code Provision]

On  the m ot ion  of an  in ter es ted  pe rson  a  t r ibuna l m ay, a t  it s d iscret ion ,

is su e a  de cis ion  with  res pe ct  to how t he law (s ta tu te,  ru le , decision  or

orde r) app lies  to unpr oven  or  hypothet ica l fa cts.

Explanatory Notes

This pr ovision is included in Pa rt  1 because a  genera l inter pret ive stat emen t

of how t he law a pp lies  may obvia te t he n eed for  hea r in g a  mult ip licit y of

cases involving the same or similar facts.

However , th e legisla ted  Model Code will not  cont ain  a p rovision em powerin g

a  t r ibuna l t o de cla re h ow t he law a pp lies  to unpr oven  or  hypothet ica l fa cts.
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  Tr ibu n a ls m a y d eve lop  pol icy or  in te r pr et ive  st a te m en ts  in form a lly, or  by  m or e for m a l

mea ns  su ch  as  u nder  the  ‘Gener ic  Hea r ings”  p rocess  un der  P rov is ion  10 .

56

Instea d, this power will be included in th e list of powers tha t tr ibunals ma y

consider for inclusion, by amendment , in their enabling legislation. (This list

is  a t  pa ge 183.) 

The provision is not included in the pr oposed Adm inistrative Powers and

Procedures Act for t wo reasons. Fir st, in contr ast  to a policy-makin g or rule-

ma kin g funct ion t ha t is  per form ed in ter na lly by a t ribu na l,56 the process

contem pla ted  her e is in it ia ted  by pe rson s ou tside  the a gency, who pu t

forward the  hypothe t ica l  facts . Many t r ibunals may prefer  not  to be open  to

applicat ions th at  would expend tr ibuna l resources in t his m an ner  at  th e

inst an ce of private in ter ests. Second, a power such a s th is should be

accompa nied by ru les as t o entitlem ent  to notice, participat ion rights , what

inform at ion is requir ed before a  decision is m ade, a nd wh at  right s of appea l

or  review are confer red . What  is  appropr ia te  under  each  of these  headings

would vary a ccording to th e na tu re of the decision t o be made.

Wh er e t h is  power  is  in corpor a ted  in  t r ibuna l r u les,  a  de cla ra tory decision

should n ot be ma de wher e:

• the d ecision  wou ld  di rect ly a ffect  the r igh ts of p er son s w ho do n ot

consen t t o or pa rt icipat e in th e declarat ory decision pr ocedur e, or

• th e decision in volves a m at ter  th at  is t he s ubject  of pen din g

administr ative or judicial proceedings.

Adm itted facts

In some of the m at erials from wh ich the Model Code provisions wer e dra wn,

declar at ory order s cover decisions ba sed on a greed  or a dm itt ed facts  as  well

as on  hypothet ica l fa cts.  However , P rovis ion  7 d oes  not  cover  de cis ion s on  the

basis of admit ted or a greed facts. Such decisions a re covered u nder  th e ru les

for  the  hear ing process  in  the  next  par t  of the  Model  Code (the  facts  a re

pr oved b y a dm ission  a t  the h ea r in g).
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5. Stating a case 

PROVISION 8 

A t r ibunal  may,  on  i t s own mot ion ,  or  a t  i t s d iscre t ion  on  the  mot ion  of a

pa rt icipa nt , st a te  a  case t o a cour t on  qu est ions  of law or  jur isd iction . 

Explanatory Notes

Purpose

Th is  pr ocedure ca n  sa ve cost s.  It  migh t  a lso avoid  placin g t he on us of

ap pea ling a  tr ibun al r ulin g on one of th e pa rt icipan ts .

Circum stances for exercise

A tr ibu na l can  be gu ided in  decidin g wh et he r t o exercise t his  power  by t he

pr inciples d eveloped in  rela tion  to t he s epa ra te t ria l of point s of law in civil

proceedings (Alber ta  Ru les of Court, R. 220.). The qu estion of law sh ould be

given  over  to the cou r t  on ly i f it  is  de ter min a t ive  of the ca se  if decide d on e

way.  If the  poin t  of law turns  on  facts  supplied  by  the t r ibunal , these  should

be fina lly and t otally decided or agr eed for a ll purposes.

6. Re-routing to ADR proceedings

PROVISION 9.1 

A tr ibu na l may en ga ge in  a lt er na ti ve di spu te  re solu ti on p roceed ings. A

res olu t ion  rea ched  by the p a r t icip ants t h rough  ADR can , a t  the d iscret ion

of the  t r ibunal,  become an  order  of the  t r ibunal,  subject  to the  purpose and

pr ovis ion s of i t s e nabl in g le gis la t ion .

Explanatory Notes

Purpose 

Th e a va ilabi lity of ADR m ech anisms i s d es ir able t o in crea se  the e fficie ncy of

the t r ibuna l. AD R a lso pot en t ia lly a ffords  to pa r t icip ants t he a dvantages of a

resolution on which they ha ve agreed.
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Propriety of ADR

To decide  wh et he r ADR  is a ppr opr ia te  for a  given  case or cla ss of cas es, a

tr ibuna l should consider  whet her

• the pa r t icip ants a re will in g t o take pa r t  in  the p rocess; 

• the p rocess would  expedi te t he r esolu t ion  of the m at ter  before i t ; 

• a  de fin it ive  or  au thor it a t ive  res olu t ion  of the m at ter  is  requir ed  for

precedent ial valu e an d an  ADR process would not be likely to give rise to

such  a  resolu t ion ;

• the m at ter  in volves  or  may bea r  upon  sign ifica nt  qu es t ion s of

governm ent  policy tha t r equ ire a ddit iona l pr ocedu res  before a fin al

resolution m ay be m ade, a nd a n ADR process would not likely serve to

elucida te or  develop su ch pol icy; 

• the m at ter  sign ifica nt ly a ffect s p er son s or  orga niza t ion s t ha t  a re n ot

pa rt icipan ts  to t he  pr oceedin g; 

• a full public record of the proceeding is important  and a n ADR process

could not provide such a  record; 

• th e tr ibun al m us t m ain ta in cont inu ing ju ris diction over t he m at ter , with

au th ority to alter  th e disposition of the ma tt er in light  of chan ged

ci rcumstances,  and an  ADR process  would in ter fe re with  the  meet ing  of

th a t r equ irem en t b y the  tr ibu na l. 

The  decision wh eth er t o enga ge in ADR sh ould be t ha t of th e tr ibun al, t ak ing

into account th e views of the participants. Even where par ticipant s, or some

of them , are reluctant , a tribun al ma y direct th em to att end ADR sessions.

(Where  they  fa i l to do so,  a  t r ibunal tha t  has  cos ts  powers  might  take such  a

fa i lure  in to account  in  awarding  cos ts .) However ,  for  many si tua t ions  there

may be little point in initiat ing proceedings with un cooperat ive part icipants.

N ecessity for an au thorizing provision

Some ADR-type pr oceedings ma y not requ ire au th orization, for exam ple,

convening a pre-hearing conference which includes defining the issues in

dispu te. H owever, a  tr ibun al h as  only th e powers  confer red  on it  by its

en ablin g st a tu te . Even  wh er e t he  st a tu te  per mi ts  consen t or der s, t he

involvement  of a tr ibunal in institu ting other dispute-resolution mechan isms,

for  example  designa t ion  of a  negot ia tor  or  media tor  from outs ide the  agency ,

would r equ ire a ut hor iza ti on. 
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Conflict with statutory directives

Man y enablin g sta tu tes pr ovide th e mecha nism  by which tr ibuna ls ar e to

resolve the m at ter s th at  ar ise before t hem . Where a  tr ibuna l’s sta tu tory ru les

req uir e it t o hold a h ear ing, t he ADR pr ovision migh t be  rega rd ed a s in

conflict wit h t he st at ut ory requir emen t (an d on th is accoun t n ot capable of

be in g a dop ted  without  a  legis la t ive  amen dm en t ). H owever , t he s ta tu tory

requ iremen t t o hold a h ear ing could likely still be met  so long a s th e tr ibuna l

req uir ed t ha t a ny p roposed r esolut ion be br ought  ba ck for it s

appr oval/incorpora tion int o a tr ibuna l order. See th e discussion und er

‘add itional procedu ral rules’ clause 3, below at pa ge 61.

T ypes of proceedin gs

Various  of the  model  codes  and  recommendat ions  for  model  codes  in  the

mater ia ls  su rveyed for  the p rep ara t ion  of th is  Code s pe ak of di ffer en t  types  of

ADR proceedings,  for  example , negot ia ted  set t lement , set t lement

conferences,  and media t ion /conci lia t ion .  However ,  the actua l  procedures tha t

ar e followed will vary grea tly, an d ma y be the s am e un der a ny of th ese. The

sam e considerations apply regardless which of the la bels is used.

“Engaging in” ADR includes directing the pa rticipants to an ADR process

involvin g a m edia tor , negot iat or, et c. from  out side t he  age ncy.

Timing

Resort  to ADR ma y be h ad  at  an y point  in t he t ribu na l’s pr ocess, in cludin g

after th e hear ing has commenced.

PROVISION 9.2 

Pa rt ies a s des igna ted  un der  Pr ovision 20.1 [or un der  th e tr ibun al’s

equ ivale nt  ru les] ar e en tit led t o par ticipa te  in ADR p roceedin gs.

Par t icip a t ion  of those  gr an ted  st anding u nde r  Provis ion  20 .2 or  20 .3 [or

un der  th e tr ibun al’s equ ivalen t r ules ] is at  th e discret ion of the t ribu na l.
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PROVISION 9.3

Wher e a n ADR p rocess h as  been  cond uct ed bu t a  res olut ion is n ot a chieved ,

or a proposed resolution is not appr oved,

• par ticipant s in t he ADR process ar e not compet ent  or compellable t o

tes t ify a bou t  the p roces s in  any proceeding of a  t r ibuna l or  cour t  

• th e notes a nd work p roduct of par ticipant s ma de in t he course of an

ADR pr oceeding m ay n ot  be  adm it ted  as e vid en ce in  any proceeding of

a  t r ibunal  or  cour t

• docum ent s subm itt ed in t he course of an  ADR proceeding ma y not be

disclose d t o any ot her  pe rson  without  the p er mission  of the p er son

who su bmit ted  th em; su ch docume nt s m ay n ot be filed in  an y

proceeding of a tr ibuna l or court  by a pa rt icipan t oth er t ha n t he

person wh o submit ted t hem

• comm un ications ma de in t he course of an  ADR proceeding ma y not be

disclose d t o any ot her  pe rson  without  the p er mission  of the p er son

who ma de th em; an y record of such a comm un ication ma y not be filed

in  any proceeding  of a  t r ibunal  or  cour t  without  the  consent  of the

per son wh o ma de t he comm un icat ion.

‘Pa rt icipan t’ in t his  section  inclu des t he  per son p res idin g.

Explanatory Notes

Ad ditional p rocedural ru les

Aside  from the p rocedures  in  Provis ion s 9 .1 to 9.3,  the Mode l Code  doe s n ot

inclu de pr ocedu ra l requ ireme nt s for t he  cond uct  of ADR pr oceedin gs.

However , tr ibun als  sh ould deve lop th eir own  pr ocedu ra l ru les t o suit  th eir

function a nd a llow them  to fulfill their sta tut ory manda te. These rules could,

an d in  some ca ses s hou ld, in clude t he  followin g:

1) a  pr ovis ion  for  de sign a t in g a  pe rson  to pr es ide in  ADR pr oceedings , or  to

designa te su ch a per son wher e th e par ticipant s requ est it , or wh ere t hey

fail t o designa te s omeone t o presid e. (The des igna ted  per son could be
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  Wh er e t h e p re sid in g p er son  is a  st a ff m em ber , a pp rop ri a te  sys te m s s h ou ld b e p u t in  pla ce

for  en sur ing confident ia l i ty  re la t ive to  the a djud icat ive ar m of  th e agen cy.

58
  N o te  P r ov is ion  6 .1 , w h i ch  a l low s  a  t r ib u n a l t o t r e a t  a  m a t t er  a s  w it h d r a w n  w h er e

a  m a tt er  is a djou rn ed  to a n  u n sp ecifie d la te r t im e a n d n o st ep s a re  ta ke n  by t h e a pp lica n t

w i t h in  a  r e a s on a b l e t i m e  t o a d v a n ce  it .
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e ithe r from ou t s ide the  agency , or  a  member  of t he  agency  or  a  s t a ff

mem ber.57 Th e a gen cy could a lso m ain ta in  a  ros te r of su it able p er sons.)

2) a provision a s to what  records of the ADR proceedings should be kept

an d wh at  inform at ion sh ould be p rovided t o th e tr ibun al wh en it s

approval i s sought

3) a  pr ovis ion  requir in g t ha t  any propos ed  res olu t ion  be  br ough t  ba ck to

th e tr ibuna l for its  appr oval/incorpora tion int o a tr ibuna l order.

N ot e: P rovis ion  9.1 d oes  not  requir e t ha t  ever y r es olu t ion  rea ched

th rough ADR be brought  back to th e tr ibuna l for a pproval. Wheth er

th is  sh ould  or  sh ould  not  be  don e d ep en ds  on  the t r ibuna l’s s ta tu tory

ma nd at e. Some m at ter s wit h wh ich tr ibun als  dea l involve pu rely

pr iva te con flict in g cla im s b et ween  compe t in g pr iva te p a r t icip ants.  For

th ese , un less  a  tr ibu na l ord er  is r equ ired for e nforceme nt  pu rp oses, t he

t r ibuna l’s a pp rova l n eed n ot  be  sou gh t . The p a r t icip ants m ay r ea ch a

res olut ion a nd  th en e nt er a n a greem ent  bet ween  th ems elves (possibly

a b ind ing cont ra ct). The pa rt ies m ay t hen  sim ply wit hd ra w th eir

applica t ion ,  or  the  t r ibunal may have  a  ru le  tha t  a  mat te r  tha t  is  not

brought  back with in a  specified time per iod will be deemed

withdrawn.58

For  som e t r ibuna l decision  makin g, h owever , t he enabl in g le gis la t ion

expr essly or  imp liedly confers  on t he  tr ibu na l a r espon sibilit y to

pr otect  the p ubl ic in ter es t  or  pu blic policy, or  the in ter es t s of p er son s

other  than  the par t icipants . In  such  cases , the  t r ibunal must  ensure

tha t  any r es olu t ion  achieved t hrough  ADR tha t  is  in it ia ted  by or

in volves  the t r ibuna l does  not  conflict  with  th is  res pon sibi lity. (I n  fact ,

th e exis te nce of su ch a n int er est  ma y be a  re ason  not  to u se ADR .)

Tribun als wh ose man dat e involves such a n elemen t a nd t ha t u se ADR

should h ave ADR rules t ha t r equire r esolutions so achieved to be



1. PRE-HEARING POWERS AND PROCEDURES

B. Decisions not to Hold a Hearing

59
  App oint ing  a p er son  to r epr esen t t he  pu blic or oth er  int er est  in t he  ADR  pr oceedin g is

an other  m echan ism wh ereby th e  t r ibu na l  ma y t ry  t o  fu l f i l l th is  responsib i l i ty .  However ,

un less  the  m at t er  i s  brough t  back,  th e  responsib i l i ty  i s  in  essence  delegated  to  the  a ppointee ,

exer cisa ble in  a closed  set tin g, wh ich m ay  lea ve t he  tr ibu na l wit h in su fficient  cont rol.

60
  The  t r ibun al  m ight  a lso  cons ider  wh at  d ut ies  i t  wi l l  impose  on i t s  s t a f f  or  a ppointed

negot ia t ors  in  te r ms  of informing p ar t ic ipant s  of th e i r  s ta tu tory  r ight s ,  and  th e i r  cont inu ed

pa rt icipa tion  wh er e th e pa rt icipa nt s a re  inclin ed t owa rd  a r esolu tion  th at  conflicts w ith  th e

r eq u ir em en ts , st a n da r ds  or p u r pos e of t h e en a blin g le gis la ti on . An  ext en siv e d iscu ss ion  of

th is i ss u e is  fou n d i n  th e O n ta r io Com pend ium  of  Model  R ules . 
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brou ght  ba ck for t ribu na l ap pr oval.59 This m at ter  should be a ddress ed

by all t ribu na ls t ha t en gage in  ADR whose m an da te h as  a p ublic

int erest  or similar  componen t.60 

Note also Pr ovision 6, which allows a tr ibuna l to refuse with dra wal

wh ere  an  issu e h as  been  ra ised t ha t n ecessit at es a  ru ling b y th e

tribun al in the pu blic interest.

4) a pr ovision th at  th e tr ibuna l cannot u nilat era lly amen d th e proposed

res olu t ion  without  the p a r t icip ants’ fur ther  in volvem en t  and a  pr ovis ion

for  reca l ling the  conference  for  amendments to the  resolu t ion .

5) ru les r egar din g pa rt icipat ion of the p res idin g officer, a nd  pa rt icipat ing

s ta ff,  a t  a  subsequent  hear ing

C precluded?

C permit t ed on  consen t?

6) ru les for ter min at ion of the ADR pr ocess by t he t ribu na l.

7) ru les r egarding t he e ffect  of coopera t ion  in  the ADR p roces s,  or

otherwise , on  the  awarding  of cos ts . (This  assumes a  power  in  the

tr ibu na l t o award  su ch cost s.)
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C. Generic Hearings (to establish tribunal policy, or to indicate factors which

it may consider in exercising its discretion)

PROVISION 10

A t r ibuna l may  inqu ire  in to any  is sue  or  mat te r  of genera l appl ica t ion

wit hin i ts  jur isd iction  by m ea ns  of a gen er ic hea ring . 

The  tr ibun al m ay p erm it or r equ ire s uch p ers ons a s it  cons ider s a dvisa ble

to pa rt icipat e in  th e gen eri c hea rin g.

Th e t rib un al s ha ll give n otice of a generi c hea rin g.

The t ribun al m ay ret ain  an yone with t echnical or special kn owledge to

assi st  i t .

Th e t r ibuna l m ay is su e p olicy s ta tem en ts,  gu idel in es , opin ion s,  de cis ion s or

orders.

Explanatory Notes

Purpose

Pr ovision 10 is in cluded in  Pa rt  1 of the Model Code be cau se a  gener ic

hea r in g m ay a void  the n ecess it y for  a  mult ip licit y of h ea r in gs  rela ted  to the

same su bject in particular cases.

The  pr ovision is a  codification of th e common la w. It  is pr ovided 

• to bring t o the a tt ent ion of tribun als t ha t t hey ma y develop policy by

me an s of a forma l he ar ing,

• to pr ovide some st ru ctur e for th e conduct  of su ch he ar ings, in cludin g

guidance as to part icipation by persons from outside th e tribun al, and 

• to pr ovid e guidance, b y h igh ligh t in g r ela ted  case s,  a s t o the k in ds  of

guidelines t ha t m ay be form ula ted, a nd h ow they can, a nd can not, be

ap plied in  pa rt icula r ca ses (wh et he r d eveloped in forma lly or t hr ough  a

formal h ea r in g proces s).
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  Se e a lso D a w k in s  v . Ca n ad a (M in ist er of E m pl oym en t &  Im m igr at ion ) (199 1), 45  F .T.R .

19 8 (T .D .), a t  20 4; D u gg an , R e (19 88 ), 72  N fld.  & P .E .I.R . a n d 2 23  A.P .R. 3 28  (N fld.  S.C .);

Western  Fores t  Produc ts  v .  Br i t i sh  C olum bia  (Workers’ Com pensat ion  B oard)  (198 3), 8

Ad m in . L. R.  43  (B. C.  S. C. ), a t  47 ; B u r k e v . Ca n ad a (E m pl oym en t a n d  Im m igr at ion

Com m iss ion ) (1994),  79  F .T .R. 148  (  T .D. ) , a t  159 .
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Limi ta t ions

Guid elines  th at  ind icat e policy or t ha t a ssu re s ome conform ity in  th e

app lica t ion  of discr et ion ary r u les a re p er mit ted . Ther e a re t hree  limit a t ion s

on  the  abi li ty of administ ra t ive  t r ibunals  to i ssue guidel ines and  other  non-

binding in st rumen ts: 

• gu idel ines may not  cont rad ict  a  s ta tu tory  provis ion  or  regula t ion ; 

• th ey ma y not p ree mp t t he e xercise of a decision-ma ker ’s discr etion  in a

part icular  case (in other words, fetter  discretion); an d 

• they cannot  im pos e m anda tory r equir em en ts e nforcea ble by sanct ion .

See Ainsley Financial Corp. v. On tar io (Secur ities Com m n.)  (1994), 21 O.R. (3d)

104 (C.A.); Sebastian v. Saska tchewan  (Workers’ Compensa t ion  Board) (1994), 119

D.L .R. (4 t h) 528  (Sa sk . C.A.).

Ad van tages

The formula tion of guidelines h as m an y advan ta ges. It creat es effective and

fair  ad min ist ra tion . It  en ha nces t he  qu alit y of decision-m ak ing a nd

adm inistr at ive justice by increa sing certa int y. It redu ces inconsisten cies an d

ra ises  the level  of accountabi lity t o the p ubl ic.

See Maple Lodge Farms  L td . v. Canada (Minister of Economic Developm ent),

[198 2] 2 S .C.R . 2 (S .C.C .); Braden-Burry Expediting Services v. N orthwest

Terri tor ies  (Workers’ Compensa t ion  Board), [1998] N.W.T.J . No. 172 (Q.L.) (S.C .).61

Form

Wh er e a  pol icy i s ou t lined  in  clea r ly m anda tory la ngu age, it  t en ds  to er ode

th e discretion of th e decision-maker .

See T.C. and  J .T. v. Lan gley School District No. 35 (1985), 65 B.C.L.R. 197 (C.A.),

at  206-7); Ainsley Financial Corp. v. On tar io (Secur ities Com m n.) (1994), 21 O.R.

(3d ) 104  (C.A.), a t  111 ; Ontario (Highway Tran sport Board) v. Ontario Truck ing

Association (1988), 33 Admin . L.R. 166 (Ont. Div. Ct.), at  201.
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A high ly d et a iled  and d efin it ive  pol icy m ay be r egarde d a s a n  exer cise of a

legisla tive p ower t ha t t he t ribu na l does not  possess . Such  a p olicy is so

spe cific it r em oves t he  elem en t of dis cret ion. 

See Ainsley Financial Corp. v.  On ta rio (S ecuri ti es Com m n.) (1994), 21 O.R. (3d)

104 (C.A.), which involved a policy sta tem ent  th at  “sets  out a  minu tely deta iled

re gime , complet e wit h p re scrib ed form s, exem pt ions fr om t he  re gime , an d

except ion s t o the exem pt ion s” (a t  111 ).

Fet ter in g d iscret ion  by  ap plying gu id elines

An administ ra t ive  t r ibunal may not  fe t ter  the  exercise  of i t s s ta tu tory

discret ion, or its  du ty t o int erp ret  an d a pply t he p rovisions of its e na bling

sta tu te, by mecha nically applying a r ule th at  it h ad pr eviously form ula ted

(other  tha n wher e the r ule is properly enacted pur sua nt t o a stat utory power

to ma ke su bordina te legislat ion). The test  for det erm ining wh eth er a  tr ibuna l

has fe t ter ed  it s d iscret ion  by pol icy i s n ot  wh et her  the r u le , gu idel in e, or

pol icy w as a  factor , or  even  the d et er min in g fa ctor , in  the m akin g of a

decision. Rat her , it is whet her  th e decision-maker  tr eat ed th e guideline as

binding or conclusive, without t he need to consider an y other  factors,

in clu ding whet her  it  sh ould  app ly t o the u nique circumst ances  of the

pa r t icu la r  case . I f the d ecision-maker  bl in dly a pp lies  the p olicy wit hout

look in g a t  the m er it s of t he p a r t icu la r  case , it  wi ll  be  an  unla wfu l fet ter in g of

d iscre t ion .

See Maple Lodge Farms Ltd. v. Canada (Minister of Economic Developm ent),

[198 2] 2 S .C.R . 2 (S .C.C .); Sebastian v. S askatchewan  (Workers’ Compensation

Board) (199 4), 119 D.L .R. (4 t h) 528  (Sa sk . C.A.).

Proof of  fet ter in g d iscret ion

Fet ter ing of discretion can be sh own by

(a) di rect  eviden ce (a  st a tem en t  by the d ecision  maker  a t  the h ea r in g, or  a

sta temen t in t he rea sons, that  the guidelines or policy were treat ed as

bin din g)

See Braden-Burry Expediting Services v. N orthwest Territories (Workers’

Compensat ion Board), [1998] N.W.T.J. No. 172 (Q.L.) (S.C.), but s ee United

Messenger Co-op Ltd .v. Ma nitoba (Workers Com pensation Board ), [1994] 8

W.W.R. 663 (Man . Q.B.), wher e th e decision-m ak er a ctu ally st at ed it  was
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  Sp ecu la tion  is n ot s u fficien t t o est ab lish  fett er in g. 

See  Cl ar e v . T h om son  (199 3), 83  B.C .L.R . (2d) 2 63 (C .A.). 

     The  cour t  ma y look a t  th e  record  to  ma ke an  assessm ent  or  dra w an  inference .

See  A l ka li  L ak e I n d ia n  B a n d  v . W est coas t T ra n sm iss ion  Co.  (1984),  7  Admin .  L .R.  64

(B.C . C.A .); Cabre  Exp lorat ion  v .  Arnd t  (19 86 ), 69  A.R . 29 3 (Q .B ); B r o w n  v .  Alber ta

(19 91 ), 82  D.L .R. (4 th)  96  (Al ta .  Q.B.),  a t  103;  but  s ee  N orth  Coa st A ir S erv ices, R e,

[19 72 ] F .C. 3 90  (C.A .), in  wh ich  a  ch a llen ge t o a  de cisi on -m a ke r  on  th e b a sis  of a

fe t te r ing  of  d iscre t ion  by the  a ppl ica t ion  of a  pol icy  was  refused becau se  th ere  wa s  no

posi t ive evidence to  sh ow th at  th e decis ion-mak er  h ad n ot  tak en sp ecific  facts  r e la t ive

to t he  ap plica tion s in to a ccoun t in  re fus ing  to excep t a pp lican ts  from  cert ain

regu la t ions .
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bou nd b y a  pol icy, yet  the cou r t  held  ther e was n o fet t er in g of discret ion

becau se t he  Boar d h ad  conside re d m an y factor s a nd  not  only t he  policy.

(b) the decision-maker  ma y refuse to enter ta in subm issions designed to

per su ad e it  eit he r t o ma ke a n e xception  to t he  policy or t o consid er r eleva nt

factors omitted from the policy 

See Burke v.  Canad a (E m pl oym ent a nd  Im m igr at ion  Com m ission) (1994), 79

F.T.R. 148 (T.D .), a t  159 ; Sebastian v. S askatchewan  (Workers’ Compensation

Board) (199 4), 119 D.L .R. (4 t h) 528 (S ask . C.A.). In  ea ch  case  the fa ct  tha t  the

oppor tun ity  to make submiss ions  was  given  to the  app li can t  was s igni fi can t  in

the cou r t ’s finding t ha t  ther e h ad b een  no fet t er in g of discret ion .62
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  As pa rt  of its gen er al p ower  to m ak e ord er s, a t t he  discr etion  of th e tr ibu na l, on t he  ba sis

o f t he  consen t  o f  t he  pa r t i c ipan t s  ( see  P rov i s ion  5 ) , a  t r i buna l  may  a l so  o rde r  t ha t  a  t e s t  ca se

is  to  be  run ,  or  th a t  t he  r esul t  in  one  case  i s  to  be  appl ied  to  o ther  pend ing cases .
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D. Consolidation, Application of Evidence, Severance, Joint Hearings
a) consolidation: joining matters or participants in a common hearing; severance

PROVISION 11 

Wher e t wo or mor e case s a re p en din g before a  tr ibu na l an d in volve th e

sa me or  sim ilar  que st ions of fact , law or p olicy, th e tr ibun al m ay, on it s

own  mot ion  or  on  the mot ion  of a  pa r t icipan t , order  t ha t

• the h ea r in gs , or  any pa r t  of them , be con sol ida ted , or

• on  consent  of the  par t ies  (and  other  par t icipants , depending  on  the

term s of their pa rticipation), one participant  is to represent others;

an y right  of appea l of th e par ticipant s who ar e not h ear d sha ll be

preserved.63

The t ribun al m ay m ak e an y relat ed orders r egard ing th e procedures t o be

followed.

A trib un al s ha ll sever  a consolida ted  hea rin g whe re it  ap pea rs  in t he

course of it tha t consolidating th e hearing is causing or will cause

s ignificant  unfa i rness  to a  par t icipant .  Where a  consol ida ted  hear ing i s

se vered , t he evid en ce a nd s ubm issions a lr ea dy  made  may be a pp lied  to the

separa te hear ings that  ensue, to the extent th at doing so causes no

significant  unfairness to the pa rticipants.

The t ribun al m ay sever a  single applicat ion into two or more separ at e

hear ings dealing with separa te par ticipant s or separate issues.

Before  gran t ing an  order  t o consol ida t e or  s ever  t he hea ring (s ), t he  tr ibunal

shall consider representa tions by the pa rties (and other par ticipant s,

depending on th e terms of their pa rticipation) as to whether th e hearing(s)

sh ould  be cons olida te d or  seve re d. 

A tribunal sha ll not consolidate t he hear ings 

• unless  it  wou ld  be  expe di t iou s t o do s o 

• i f consol ida t ion  would cause s ign ifi can t  unfa i rness  to a  pa r t icipan t .
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Explanatory Notes

Purpose

Th e pu rp ose of th e r ul e is t o avoid  th e cost  and  time  of dup licat ion, a nd  to

avoid inconsistent  decisions. However, expediency must n ot be permitted t o

override fairness.

Application of decision

Consolida tion  involves t he p ossibility t ha t t he t ribu na l’s findin gs a nd  fina l

det erm ina tion s or ord ers  will be a pplied t o all t he p ar ticipa nt s in  th e

cons olidat ed pr oceedin g. A par ticula r r eme dy m ay be  gra nt ed in  favour  of all

app licants,  or  aga in st  a ll  res pon de nts.  Th is  idea  is  dist in ct  from tha t  of

simply holding two separ at e proceedings before t he sa me pa nel a t t he sa me

t im e, for  the s ake of e fficie ncy in  the p res en ta t ion  of eviden ce or  su bm issions.

In  th e lat ter  case t he t ribu na l’s findin gs, an d r esu ltin g rem edies, r ema in

separa te an d part icular t o the parties to the original separ ate a pplications.

The lat ter  idea is a ddress ed in P rovision 12 below.

Privacy  concerns

It  may be impr act ica ble for  a  t r ibuna l t o orde r  consol ida t ion  wh er e on e of t he

applicat ions before it involves mat ters t ha t requ ire the h earing t o be closed to

the public in th e interests of persons affected or the public interest.

Appeals

Th e impl ica t ion s for  the va r iou s p a r t icip ants of t he p oss ible  app ea l of a

decision in  a consolida ted  case m ay be  releva nt  to t he is su e of fair nes s.

Costs sharing

Where the par ticipant s agree tha t one should represent others, (or that  a test

case is to be run , or t ha t t he r esult  in one case is to be applied t o oth er

pe nding ca se s),  conside ra t ion  sh ould  be  given  to sh a r in g of cos t s.
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  Th is r efer s t o pa r ti es  th a t s h a r e a n  in te r es t i n  a n  a cti on .
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b) application of evidence

PROVISION 12 

A t r ibuna l may , on  i t s own mot ion  or  on  the  mot ion  of a  pa r t icipan t ,

• admit evidence hear d at a n ear lier proceeding, before the same

tr ibuna l, anoth er t ribun al or a court , as evidence in th e lat er

pr oceedin g, or

• hold two or more proceedings at th e same time a nd adm it the sa me

eviden ce for b oth  pr oceedin gs.

Before  decid ing wh et he r t o ad mi t e vidence p ur su ant  to t hi s pr ovision , th e

tr ibuna l sha ll consider rep resen ta tions by th e par ties (an d other

par ticipant s, dependin g on the t erm s of th eir pa rt icipat ion) as t o wheth er

th e evidence should be so admit ted. It  sha ll not so admit  th e evidence 

• unless  it  wou ld  be  expe di t iou s t o do s o 

• if adm ission wou ld cau se sign ifican t u nfa irn ess t o a pa rt icipan t.

Explanatory Notes

Conditions for adm ission

In deciding if admission of evidence tak en a t a n ea rlier pr oceeding would be

un fair, th e tr ibuna l should consider  if the following condit ions ar e met :

• th e iss ue s in  th e ea rl ier  pr oceedin g wer e su bst ant ia lly t he  sa me , and

• th e la tt er p roceedin g involves t he  sa me  pa rt ies (or t hose p rivy t o

th em 64), an d the pa rty a gainst wh om the evidence is adduced has h ad a n

oppor tuni ty to cross -examine the  wi tness  a t  the ear lier  proceeding , or

• the p reviou sly-a dm it ted  eviden ce inclu de s cr oss -examin a t ion  on  the

te st imony by a  pa rt y wit h t he  sa me  in te re st , and  on t he  sa me  issue s, a s

th e par ty a gainst  whom t he evidence is presen ted in  th e lat er

proceeding , and

• ther e is no issue as t o credibility of the witn ess and t hus n o need to

observe  h is  or  her  demeanour .  
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  Se e S opin ka , Led er m an  & B ry an t, T h e  L a w  o f  E v i d e n ce  in  C a n a d a ,  B u t t er w or t h s , 1 99 2, a t

270  e t  seq ., wh er e t h e a u th or s d iscu ss  re lev a n t ca se s. T h e a u th or s n ote  th e p r econ di ti on  to

a dm iss ion  th a t t h e ca se  in volv e t h e s a m e p a r ti es  (or t h ose  pr ivy  to t h em ), a n d q u es ti on

wh eth er  th is sh ould  be a  re qu ire m en t. In  th eir  view  tr us tw ort hin ess  of th e evid en ce is

gu a r a n te ed  by  th e id en ti ty  of in te r es t b et we en  th e ea r lier  pa r ty  wh o h a d con du cte d t h e cr oss -

exa m in at ion , an d t h e n ew  pa rt y (a t 2 73). I n  St eve n son  & C ôté , Ci vi l Pr oced u re G u id e,

J u r i l ib e r , 1 9 96 , t h e  a n n o t a t io n  t o R . 2 6 3 o f t h e  A lb e r t a  R u les of  Cou rt  con ta in s a  di scu ss ion  of

s imi lar  i ssues . This  d iscuss ion  does  n ot  cont emp la te  th a t  t he  ea r l ie r  su i t  ma y ha ve  been o ther

tha n  be tw een  th e  sam e par t i es .  See  the  d i scuss ion  a t  1161 .
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The se condit ions a re d erived  from t he la w of admis sion of ear lier evid ence in

civil proceedings.65

It is n ot necessar y to show tha t t he witn ess is un ava ilable at  th e new

pr oceedin g, or th at  it is  imp ra ctical t o call h im or h er. Assu min g th ere  is n o

pr eju dice, e xped iency is  a  su fficie n t  pr econ di t ion  to the or de r .
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c) joint hearings

PROVISION 13 

Where  more  than  one  t ribuna l has  ju r isdi ct ion  over  t he same or  s imil a r

ma tt ers , th e pa rt icipan ts , a t rib un al or  tr ibu na ls, t he  res pons ible m inis tr y,

or  the  LG in  C, may make a  request  to the  t r ibunals  to conduct  a  join t

hea ring. Approval of th e tr ibuna ls th emselves is sufficient for a m at ter  to

pr oceed in  a  joint  he a ring . If t ri bu na l a ppr oval ca nn ot be  obta ined, t he

req ues t m ay be  ma de t o th e LG in  C for a n ord er in  coun cil.

Before deciding wh eth er t o hold a joint  hea rin g, th e tr ibun als  sh all

cons ider  rep res ent at ions by t he p ar ties  (an d oth er p ar ticipa nt s, depen din g

on th e ter ms of their pa rt icipat ion) as t o wheth er a  joint  hea ring sh ould be

held . A joint  hea rin g sh all n ot be h eld

• unless  it  wou ld  be  expe di t iou s t o do s o 

• i f a  join t  hea r ing  would cause s ign ifi can t  unfa i rness  to a  pa r t icipan t ,

or

• if it is n ot possible t o comply wit h a  pa rt icipat ing t ribu na l’s en ab ling

legis la tion u sin g the  joint  pr ocess. 

The  tr ibun als  cond uctin g a joint  hea rin g ma y sever  it if it a ppea rs  in t he

course of the  hear ing  tha t 

• hold in g it  join t ly i s ca using s ign ifica nt  unfa ir nes s t o a  pa r t icip ant , or

• it is  not  possible t o comply wit h a  pa rt icipat ing t ribu na l’s en ab ling

legislation usin g the joint pr ocess.

Where a joint h earing is severed, the evidence and su bmissions a lready

ma de ma y be applied to th e separ at e hea rings t ha t en sue, to th e extent

th at  doing so causes n o significan t u nfairn ess to th e par ticipant s, an d does

not conflict with t he enabling legislation of the t ribuna ls.
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Explanatory Notes

Purpose

Th is pr ovision is in te nd ed t o allow a  tr ibu na l to pa rt icipat e in  joint  he ar ings

with  tr ibun als  out side t he ju ris diction a s well a s wit h ot her  tr ibun als  in t he

pr ovince. 

It  is m ea nt  to in crea se efficiency by esse nt ially r un nin g tw o par alle l he ar ings

side -by-side , a dm it t in g t he s ame evid en ce a nd s ubm issions,  or  pa r t s t her eof,

for both  proceedings. It is not m ean t t o crea te a  th ird t ribun al with

jur i sd ict ion  over  both  mat te rs . (I f th i s were  desi rable i t  could be done  in  the

en abl in g le gis la t ion  of bot h  t r ibuna ls , wit h  add it ion a l p rovis ion s a s t o pa nel

re pr esent a ti on, qu oru ms , and  so on.)

Procedu res for joint h earings

Pr ior to conducting a  joint  hea ring, th e tr ibuna ls involved should m eet t o

determine ma tter s such as 

• who will cha ir t he h ear ing

• which tr ibuna l’s procedura l rules will govern

• the procedure for rea ching the decision or decisions 

• the implications for appea ls.

Th ough  som e of each t r ibuna l’s p rocedura l r u les cou ld  be  compr omised  for

th is t ype of hea rin g (deviat ion from pr ocedu ra l ru les for a p ar ticula r ca se is

pe rmit ted  unde r  Provis ion  19 (2)), t he join t  hea r in g procedure ca nnot  conflict

wit h t he  en ablin g legis la ti on of an y of th e t ribu na ls in volved. 

For exam ple, if th e sam e decision is to be applied to a m at ter  as it  ar ises

before t wo t r ibuna ls , it  wi ll  be  necess a ry t o requir e t ha t  the d ecision  of the

join t  pa nel  must  be  concurred  in  by a t  least  a s m any m em bers fr om any

sin gle tr ibun al a s compr ise t he m ajorit y of th e pa nel of th at  tr ibun al.

(Alt er na t ive ly,  a  pa nel  from ea ch t r ibuna l m ay m ake i t s ow n de cis ion .) 
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E. Pre-hearing Conference

PROVISION 14.1

A tribun al m ay condu ct a pr e-hearin g conference.

PROVISION 14.2

A t r ibuna l m ay des ign a te a  pe rson , who need n ot  be  a  mem ber  of the

adjudica t ive  br anch of the a gency, t o pr es ide a t  a  pr e-h ea r in g con fer en ce

an d to ma ke orders r elat ing to scheduling of the proceeding. Such orders

may include, among others,

• fixing the  commencement ,  and est imated  dura t ion ,  of the  hear ing

• orders and dat es for

• filing or exchange of : documents; witness sta temen ts; medical

examin a t ion s; e xper t s’ repor t s; e xper t s’ qua lifica t ion s; a dm issions

• pr oof by affidavit

• agreed s ta tements of fact s

• pr ovision of pa rt icular s

• order  of mat te r s, of evidence  and cross-examina t ion

• th e iden tificat ion of issues t ha t s hou ld be h ear d by t he fu ll pa nel a t

the incep t ion  of the h ea r in g (e.g.  ju r isdict ion a l ch a llen ges,  exten sions

of t im e l im it s,  bias,  const it u t ion a l ques t ion s).

Wh er e a  t r ibuna l h as t he p ower  to is su e a  su bp oen a  on  the r eques t  of a

pa rt icipan t, t his  ma y be done b y a p ers on pr esidin g at  a p re-h ear ing

conference  under  th is  provis ion .

Appeal  of an  order  under  th i s provis ion  may be  made  to a  s ing le

adjudica t ive  mem ber  de sign a ted  unde r  Provis ion  14 .3, or  if n one, to the

tr ibun al.

Where  a  par t icipant  does not  comply  wi th  an  order  under  th i s provis ion ,

th e tr ibuna l ma y limit or bar  par ticipation a nd t he pr esent at ion of issues

or  evidence  tha t  were the  subject  of the  order  a t  the  hear ing,  subject  to the

requirement s of fairness
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PROVISION 14.3

Th e t r ibuna l m ay des ign a te a  single  mem ber  of the a djudica t ive  br anch of

th e age ncy to pr eside a t a  pr e-hea rin g confer ence a nd  to a ct wit h t he fu ll

power s of t he t r ibuna l t o make or de rs in  rela t ion  to the following m at ter s: 

• appe a ls fr om or der s u nd er  Provis ion 14.2

• objections t o subpoenas

• sta nding of part ies and n on-part y part icipant s

• iden tificat ion, sim plification of issu es

• th e explora tion of sett lement  possibilities; re-routin g of th e ma tt er t o

sepa ra te  ADR pr oceedin gs

• orders  for  d isclosure of evidence  by  the t r ibunal  on  i t s own mot ion

• l imi ta t ion  on  the  numbers of witnesses , on  the  ex ten t  of the

pr es en ta t ion  of eviden ce, r ebut ta l evid en ce, or  cross -examin a t ion

• whet her  th e hea ring sh ould be held in pr ivate, or priva cy concerns

accomm odated

• th e use of telephonic or oth er electronic mean s

• wheth er cases should be consolidated.

Appeal  of an  order  under  th i s provis ion  may be  made  to a  fu l l panel  of the

tr ibun al.

Where  a  par t icipant  does not  comply  wi th  an  order  under  th i s provis ion ,

the t r ibuna l m ay limit  or  ba r  pa r t icip a t ion  and t he p res en ta t ion  of

eviden ce t ha t  wa s t he s ubje ct  of the or de r  a t  the h ea r in g, s ubje ct  to the

re qu irem en ts  of fa irne ss. 

NOTE : Adopt ion  and  approval of th i s provis ion  for  a  t r ibunal ’s  ru les need  not

inclu de a ll of the p owers  list ed. F or som e t rib un als  it m ay b e bet te r t o ha ve

some of th ese m at ter s decided a t t he in ception of th e he ar ing by t he fu ll

pa nel.

PROVISION 14.4

Notice of a pre-hea ring conference under  Pr ovision 14.2 or 14.3 sha ll be

given  to a ll per sons  wh o ar e en tit led t o receive n otice of a hear ing.
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  Bu t n ote  P rov ision  22 .1, u n de r w h ich  th e t ri bu n a l (or t ri bu n a l ch a ir ) m a y, in  th e a bs en ce

of a  s t a tu t o ry  min imu m,  des igna te  one  o r  more  m embers  to  ca r ry  ou t  a ny  o f t he  func t ions  o f

th e t r ibu n a l (a n d m a y d o so d es pi te  a  st a tu tor y m in im u m  wi th  con se n t of t h e p a r ti cip a n ts ).

Adop tion  of th is pr ovision  wou ld a llow de sign at ion of a s ing le m em ber  to m ak e ord er s in

re lat ion t o th e m at ter s list ed in  14.3 in  th e a bse nce  of a st at ut ory m inim um  (or if th er e is a

m in im u m , wou ld  a llow  th is i f th er e is  con se n t).

67
  A m em be r  wh ose  de cisi on  wa s t h e s u bje ct of a n  a pp ea l u n de r  P r ovis ion  14 .3 cou ld  n ot

par t ic ipa te  in  h ear ing  th e  app eal .  Therefore  in  order  to  des ignat e  a  s ingle  m ember  un der

14.3 ,  the  s t r uc tu re  of  the  t r ibun al  m ust  be  such a s  to  a l low a  quoru m of  mem bers  to  h ear  an

app eal  in  th e  absen ce  of  the  m ember  ma king t he  order .

75

Explanatory Notes

Purpose

The se pr ovisions pr ovide a m echa nis m for condu cting p roceedings  in a n

efficien t  and or de r ly m anner . They a lso sa ve res ources  by a llowing a  st a ff

me mb er or  sin gle a djud icat ive m em ber , as  ap pr opria te , to m ak e orde rin g an d

preliminary decisions.

R ela ti on  to s ta tu tory m in im um  for  size of  hear in g pan el

The power t o designate a  single adjud icative mem ber t o make order s un der

Pr ovision 14.3 is significant only if the en abling legislat ion provides tha t a

pa nel  of more t han  one p er son  is  to hea r  a  mat ter , or  if it  is  si len t  on  the

point  (in wh ich case it  ma y be pr esu med  th at  ma tt ers  ar e to be h ear d by a ll

mem ber s of the t ribu na l).66 P rovis ion  14 .3 is  mea nt  to be  ava ilable, su bje ct  to

min ist eria l ap pr oval, to t ribu na ls in  eith er of th ese cat egories. Th e clau se

a llowing a pp ea l of a n  orde r  to the fu ll pa nel  wou ld  res olve  any con flict

between 14 .3  and the  sta tu tory  minimum for  the  hear ing.67

Even wh er e a  single  t r ibuna l m em ber  has p ower  to make or de rs s uch as

th ose liste d in  Pr ovision 14.3 ind epen den tly of th e pr ovision (eithe r u nd er it s

en abl in g le gis la t ion  or  by vir tue of P rovis ion  22 .1), t he p rovis ion  is  st ill u se ful

to provide guidan ce as to th e types of matt ers t ha t can  be dealt  with in  a pr e-

hea ring conference.

Provisions complem ent existing powers

Th e lis ti ng  of ma tt er s u nd er  th ese  pr ovisions su ch a s, 
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• orders  for  fi ling and  exchange  of documents

• issua nce of subpoena s an d ru lings on objections t her eto

• orders for disclosure of evidence on t he pa rt icipan ts’ or a t ribun al’s own

mot ion , or  

• dete rmina t ion  of s tanding

as m at ter s t ha t  may be d ea lt  with  a t  a  pr e-h ea r in g con fer en ce, p res umes  for

a given  case t ha t a  tr ibun al p ossesses  th e power t o do thes e th ings u nd er it s

en abl in g le gis la t ion  or  the com mon la w (or  by vir tue of t he a dop t ion  of other

pr ovisions in t his  Code). Their  inclus ion in P rovision 14.2 a nd  14.3 would

ma ke  it  poss ible for  st a ff mem ber  or a  sin gle a dju dica ti ve m em ber , a s

ap pr opria te, t o decide issu es, a t a n ea rly st age, t ha t wou ld oth erw ise fall t o

be  de cided  by a  fu ll pa nel  in  the fu ll hea r in g con text . A t r ibuna l should  adop t

only those par ts of Provisions 14.2 a nd 14.3 th at  reflect powers t hey

othe rwise have .

S ub poena s u nd er Provis ion 1 4.2

Provision 27 sets out ru les for issuing subpoenas.

Pa rt icipa ti on  of p resid in g officers in  ad ju dica ti on

To re ta in  flexibili ty  and  accomm oda te  lim it a ti ons  in  tr ibu na l st a ffing, t he

Code does not contain  a r ule pr ohibiting th e par ticipation of a tribu na l

me mb er w ho pr eside d a t a  pr e-hea rin g confer en ce in t he  su bseq ue nt  he ar ing.

However, a mem ber wh o presided at  a conferen ce at which the participants

attem pted to settle issues should  not norm ally preside at the hearing  unless the

participants give their consent.

Enforcem ent

Pr ovisions 14.2 a nd  14.3 in clude sa nction s for failur e to comply wit h p re-

hear ing orders. A t r ibunal  may a l so have power  to award  cos ts  and hear ing

expe nse s u nde r  it s e nabl in g le gis la t ion . Dep en ding on  the n a ture of t he cos t s

power, considera tion ma y be given in d eter min ing th e costs a war d to whet her

or  not  the  par t icipants  complied  wi th  orders  is sued  a t  a  pre-hear ing

conference. Note also Provision 49, which deals with th e power of tribun als to

bring contem pt pr oceedings for failur e to obey par ticular  types of tribun al

orders.
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F. Investigations
1. Authorizing staff to conduct informal investigation

PROVISION 15

A t r ibunal  may d irect  s ta ff to car ry  out  an  informal  enquiry  or

investiga tion or other wise gath er informa tion rela tin g to a ma tt er, in order

to de ter min e whet her  to condu ct  a  hea r in g, or  for  conside ra t ion  a t  a

he ar ing.

Explanatory Notes

Th e m anda te of m any t r ibuna ls  im pl ies t ha t  they may obta in  and r ely on

su ch in format ion . This  is  often  t rue for  t r ibuna ls  wh ose  manda te is n ot

prim ar ily or n ecessarily to adjudicat e between  opposing pa rt y-driven

pos it ion s,  bu t  requir es  them  to take in to account  other  relevant  in format ion

an d th e public interes t. Man y such tr ibuna ls ha ve express powers rela tive to

investigations. Tribunals th at  ha ve such a ma nda te an d ther efore an implied

pow er , bu t  no expr es s p ower , m ay select  th is  pr ovis ion  for  their  ru les for  the

sake of certa inty. (Note that  no coercive power is atta ched, in contr ast t o

Provis ion 16, wh ich follows.)

A t r ibuna l t ha t  di rect s invest iga t ion s or  rel ies on  in format ion  de r ive d fr om

th em s hou ld h ave r egar d t o th e law  rela ted  to t he s ubject  of ins tit ut iona l bias

crea ted  by overla ppin g of inves tiga tive a nd  ad judica tive fu nction s. Th ere  is

au th ority t ha t a n over lap  of funct ions t ha t is  au th orized by st at ut e is

per mi ssible. 

See Bar ry  v.  Al ber ta  (S ecuri ti es Com m ission) [1989] 1 S.C.R. 301, (1989) 35

Adm in . L.R . 1 (S .C.C .); E.A . M an nin g L td . v . On ta rio (S ecuri ti es Com m ission)

(1995), 32 Admin . L.R. (2d) 1 (Ont. C.A.), at 9; Zundel v.  Canad a (M in is ter  of

Ci ti zen sh ip  & I m m igr at ion ) (1997), 7 Adm in. L.R . (3d) 126 (F.C.A.). 

But  see 2747-3174 Qu ebec Inc. v . Qu ebec,  [1996] 3 S.C.R. 919, 42 Admin. L.R. (2d)

1 (S .C.C .); Ta nak a v. Certified General Accoun tant s’ Assn . (Northw est Territories)

(1996), 38 Adm in. L.R . (2d) 99 ((N.T. S.C.); MacBain  v . Canadian  Human Righ t s

Com m ission  [198 5] 1 F .C. 8 56; (198 5) 16  Adm in . L.R . 109 (F .C.A. ).
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Note  als o th at  th e us e of inform at ion obta ined  out side t he h ear ing cont ext is

su bje ct  to the r equir em en ts in  Provis ion  34 .2 (wh ich  se t s ou t  the r igh ts of

pa rt ies t o kn ow and  re spon d t o th e cas e t he y a re  to m eet ), an d P rovis ion 43.1

(which  provides  tha t  a  decision-maker  may not  take  in to account  in  reaching

a  de cis ion  facts w hose  su bs tance was n ot  di sclose d,  and in  rela t ion  to wh ich

no opp or tunit y for  commen t  wa s g ive n).

2. Disclosure, inspection and coercive investigative powers outside the hearing context

This provision should not be included in the proposed Ad m inistrat ive Powers

and Procedures Act.

PROVISION 16 [Extra-Code Provision]

A tr ibu na l ma y [obta in in forma tion  by wa y of agency officers w ho h ave

st a tu tory powers of insp ect ion ] [obt a in  in format ion  by is su in g warran ts for

se a rch  and s eizu re] [obta in  in format ion  by app lying t o the cou r t  for

war ra nt s of sear ch an d seizure].

Explanatory Notes

Provis ion  16  will be  conta in ed  in  the l is t  of power s t o be  conside red  for

inclusion  in  a  t r ibunal’s  procedura l  ru les by amendment  to i t s enabl ing

legisla tion  or by r egula tion  (th is list  is a t p age 1 83). It will n ot be in cluded in

the pr oposed Adm inistrative Powers and Procedures Act.  The  demand for  the

pr ovis ion  wou ld  likely be s mall, a s t r ibuna ls  wh ose  manda te ca lls for  su ch

powers  ar e nor ma lly invest ed wit h t hem  at  th e tim e th e tr ibun al is

cons t itu ted.  Fur ther ,  the propr ie ty of subject ing persons  to the  requirement

to disclose informa tion or other wise un dergo investigat ion out side th e

hea rin g cont ext r equ ires  th e ba lan cing of factors  su ch a s t he p ublic in ter est

in  the t r ibuna l’s h avin g t he informat ion , t he expect a t ion  of pr iva cy of per son s

engaged in  th e investiga ted conduct, an d th e safeguar ds th at  ma y be afforded

by p r ior  au thor iza t ion . Th is  ba l ancing  mus t  be  done  on  a  t r ibunal -by-t r ibunal

ba sis. (Th e consider at ions a re d iffere nt  from t hose t ha t a pply in  th e conte xt

of a h ear ing, where t her e is a r ight t o know of allegations an d other  evidence,

an oppor tu ni ty  to p re pa re , and  to cont est  order s for d isclosu re .)
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A t r ibuna l seekin g such in vest iga t ive  pow er s s hould  have regard t o the

‘in st it u t ion a l bia s’ concerns r a ised  in  the E xpla na tory N otes  unde r  Provis ion

15 , a s w ell a s t o the l im it a t ion s r egarding u se  of in format ion  tha t  a re n oted

th ere.

3. Views

PROVISION 18

Wh er e i t  app ea rs t o be  in  the in ter es t s of just ice, a  t r ibuna l m ay d ir ect  tha t

it s m em bers a nd t he p a r t ies (a nd ot her  pa r t icip ants,  de pe nding on  the

ter ms of their pa rt icipat ion) an d th eir coun sel or agent s sha ll have a  view

of an y place or t hing. P rior repr esent at ions by part icipan ts n eed not be

requir ed , bu t  pa r t ies (a nd ot her  pa r t icip ants,  de pe nding on  the t er ms of

their pa rticipation) sha ll be given prior notice, an d entitled to at tend.

Explanatory Notes

Views in civil proceedings are per mit ted u nder  Albert a Ru les of Court, R. 253.

Th e ca se s r ela t ive  to th is  pr ovis ion  conta in  a  di scu ss ion  of the p urpos es  for

which  views m ay be  us ed, t ha t is , whet her  th ey ma y be u sed only t o explain

or int erp ret  exist ing evid ence, or wh eth er t he view  is eviden ce itself. The re is

cont ra ry  au thor i ty on  th i s poin t . In  G. & J . Park in g L ot M ain ten an ce v.

Oland  Construction (1979) 16  A.R. 293 (S .C. , T.D), i t  wa s s a id  a t  296 t ha t : 

The Alberta rule is that once the view has been taken, the trial judge sitting
alone is entitled to take into consideration that which he sees on his inspection
as being, in itself, evidence which is to be related to all of the other evidence
before him for the purpose of making his decision.

This  case wa s cited in  Man gion  v.  Man agen Project  Man agem ent (1989) 96

A.R. 122. (Q.B.). But see S un ny sid e Nu rsin g Hom e v. Bld rs. Centr . Mgm t.

[1985] 4 W.W.R. 97 (Sask . Q.B.), wher e it wa s said a t 123 t ha t t he bet ter
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  Th e ju dg e’s re a son in g in clu de d t h e ob se r va ti on  th a t t h er e is  n o ri gh t t o cr oss -exa m in a ti on

o f j u d ge -m a d e  e v id e n ce . I n  S op i n k a , L e d er m a n  a n d  B r y a n t , T h e  La w  of  E vi d en ce i n  Ca n a d a,

But te rwor t hs ,  1992 ,  the  au thors  comm ent ,  c i t ing  au t hor i t i es ,  tha t  in  Alber ta  a nd  M an i toba ,

th e  t r ie r  of  fac t  i s  ent i t led  to  base  f indings  of fac t  on  v iews,  whi le  in  Ont ar io , Sask atch ewan ,

New  Bru nsw ick an d N ewfound lan d,  a  view m ay be u sed only to  c lar i fy  a  wit ness ’ tes t imony.

80

appr oach is “th at  a view ma y be used only to assist  th e judge to bett er

un der st an d a nd  ap ply t he e viden ce given a t t ria l”.68
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PART 2. HEARING POWERS AND PROCEDURES 

Overview: 

Th is  pa r t  de a ls  with  the r u les t ha t  a re t o gove rn  the h ea r in g it se lf. 

A. Power of tribun al to adopt procedu res, give directions: This  pr ovision

ensures not  on ly tha t  a  t r ibunal can adopt procedures of genera l applicat ion

th at  ar e ta ilored t o its needs; it also allows adoption of special procedur es

wh ere  su ch a re ca lled for in  a p ar ticu lar  circum st an ce, so long a s t he

req uir eme nt s of the e na bling legis lat ion a nd  of fairn ess t o th e pa rt icipan ts

ar e met  wher e th is is done.

B. S tan din g: This pr ovision clar ifies th e basis on wh ich sta ndin g is to be

granted  to par t icipants , both  par t ies and  non-par ty par t icipants , in  a

pa r t icu la r  app lica t ion , a nd t he ways  in  wh ich  the r igh ts of p a r t icip a t ion  can

be va ried  for p ers ons wit h les s t ha n full s ta tu s.

C. N otice of hearin g: This pr ovision sets out  to whom a nd h ow notice is to be

given, and t he content s of notice.

D. Hearing pan els: Th e p rovis ion s in  th is  se ct ion  a re impor tan t  for  the

efficient  functioning of lar ger tr ibuna ls. They allow for pan els to be

constitu ted with less tha n th e full number of tribunal members. They also

provide for th e designat ion and  dut ies of th e pan el cha ir, deal with  how a

qu oru m is  to be d et erm ine d, a nd  ma ke p rovision  for comp let ion of hea rin gs

where a m ember of a pa nel ceases to be a mem ber or is incapa cita ted.

E. Public/ Private: This pr ovision sets out  th e exceptions t o the pr inciple tha t

hea rings a re t o be open t o the pu blic, and  deals wit h wh at  ma y be order ed

when  one of th e exceptions is m et. It  also deals with  how openness can  be

achieved in written a nd electronic hearings.

F. Written/ Electronic/ Oral: Aga in  to pr omote e fficie ncy, t h is  pr ovis ion

author ize s a  t r ibuna l t o hold  hea r in gs  in  va r iou s for ms,  and in  mixe d for ms.
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H. Evidence: This  pr ovision hin ges on t he p ower of trib un als  to contr ol th eir

process. It affirm s th e power to deviate from th e form al r ules of evidence, but

imposes a requirem ent t hat  this not be done where it would cause u nfairness.

I. Witn esses: The section on witn esses covers t he power of tr ibuna ls to compel

th e at ten dan ce of witnesses a nd t he pr oduction of documen ts or oth er

eviden ce. It a lso dea ls wit h t he  power  to a dm inis te r oa th s, a nd  to r eceive

evidence  from panels of witnesses  heard  a t  the  same t ime. I t  addresses  the

int era ction bet ween  th e he ar ing pa nel a nd  witn esses . Fin ally, it  dea ls wit h

th e a bilit y of th e h ea ring  pa ne l t o obta in  in form ation by  consu lt a ti on, a nd  th e

dut ies imposed on the p an el in rela tion to par ticipant s when  th is is done.

J . Disclosure: Th is  se ct ion  au thor ize s t r ibuna ls  to orde r  di sclosu re of

informa t ion  a s  be tween  pa r ti cipan t s . I t  a lso includes  a  prov is ion  tha t  can

em pow er  t r ibuna ls  to orde r  the p rodu ct ion  of eviden ce on  their  own  mot ion .

L. R ights of Participants: This section deals with pa rticipants’ rights to

rep res ent at ion. More im port an tly, it  covers  th eir r ight s t o par ticipa te in  th e

proceeding: wha t in form at ion is to be made k nown t o part icipan ts, a nd wh at

ent itlemen ts do th ey have t o present  th eir own case? Becau se of th e diverse

na tu re of tr ibun al d ecision ma kin g, th e Code does n ot pr ovide for cour t-like

righ ts  to pa rt icipan ts  to h ave cont rol of the p res ent at ion t heir  case, in cludin g

th e right  to call witnesses a nd cross-examine, an d presen t ora l ar gumen ts

an d rebu tt als. Rat her , it sets out  a st an dar d for pa rt icipat ion tha t can  be

ada pt ed  to su it  the ca se –t he r igh t  in  pa r t icip ants t o know a nd r es pon d t o the

case they a re  to meet .

The rema ining provisions (G, K and M) ad dr ess t he  power  to gr an t

adjournmen ts,  ma t ter s of w hich  the t r ibuna l m ay t ake n ot ice without

receivin g eviden ce, and  th e du ties  of tr ibun als  with  res pect t o compilin g

records an d recording the proceedings.
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A. Power of Tribunal to Adopt Procedures, Give Directions

PROVISION 19.1

Subject to its en abling st at ut e an d regula tions, a t ribun al m ay a dopt ru les

of procedure of general application to govern its proceedings.

Explanatory Notes

A t r ibuna l t ha t  adop ts t he p owers a nd p rocedures  in  the Mode l Code , or  has

or adopts pa ra llel procedur es, ma y wish to include th is provision in it s ru les

to sign ify tha t it  ma y su pplem ent  su ch pr ocedu res  with  ad dit iona l ru les of its

own making .

Th e p ower  of t r ibuna ls  to de ter min e t heir  own  pr ocedura l r u les,  su bje ct  to the

req uir eme nt s of fair nes s, is set  out  in Kan e v. University of British Colum bia

[1980] 1 S.C.R. 1105 (S.C.C.). Comm en tin g on t he  power s of th e u nive rs ity’s

Boar d of Governor s, de cidin g the  su spe ns ion of a  facu lt y mem ber , to

deter min e its own pr ocedur es, the S upr eme Court  said, a t 1112:

The Board is free, within reason, to determine its own procedures, which will
vary with the nature of the inquiry and the circumstances of the case.

The  Su pr eme  Cour t a lso affirme d t he a bility of tr ibun als  to t ailor t heir

procedures to meet th e requirement s of their m anda te, subject to fairness

an d t he r equ irem ent s of the e na bling legis lat ion, in Innisfil (Township) v.

Vespra (Township) [1981] 2 S .C.R. 1 45  (S.C.C .). The cou r t  sa id , a t  169-70:

The procedural format adopted by the administrative tribunal must adhere to the
provisions of the parent statute of the Board. The process of interpreting and
applying statutory policy will be the dominant influence in the workings of such a
tribunal. Where the Board proceeds in the discharge of its mandate to determine
the rights of the contending parties before it on the traditional basis wherein the
onus falls upon the contender to introduce the facts and submissions upon
which he will rely, the Board technique will take on something of the appearance
of a traditional court. Where, on the other hand, the Board, by its legislative
mandate or the nature of the subject matter assigned to its administration, is
more concerned with community interests at large, and with technical policy
aspects of a specialized subject, one cannot expect the tribunal to function in the
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  Th is ca se  is cit ed  in  th e E xp la n a tor y N ote s u n de r  th e p r ece di n g s ect ion .
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manner of the traditional court. This is particularly so where Board membership
is drawn partly or entirely from persons experienced or trained in the sector of
activity consigned to the administrative supervision of the Board. Again where
the Board in its statutory role takes on the complexion of a department of the
executive branch of government concerned with the execution of a policy laid
down in broad concept by the Legislature, and where the Board has the
delegated authority to issue regulations or has a broad discretionary power to
licence persons or activities, the trappings and habits of the traditional courts
have long ago been discarded.

See also Knigh t v. Ind ian H ead S chool Division N o. 19 [1990] 1 S.C.R. 653, at 685,

(199 0), 43 Admin . L.R . 157, a t  189  (S.C .C.); Bak er v . Ca nad a (M in is ter  of

Ci ti zen sh ip  an d  Im m igr at ion ) [199 9] S .C.J . No. 39  (S.C .C.) (Q .L.).

Note Pr ovision 53, which requir es th at  a t ribun al’s procedures of gener al

app lica t ion  be  made  pu bl ic.

PROVISION 19.2

Not wit hs ta nd ing tha t i t h as a dopt ed p rocedu re s of gener a l a ppl icat ion, a

tribun al ma y, on its own motion or on th e motion of a pa rticipant, adopt

pa r t icu la r  pr ocedures  for  a  given  case , or  va ry exis t in g procedures  for  a

g iven  case, subject  to the  requ irements  of fa i rness , and  sub ject  to i t s

en ablin g st a tu te  or r egu la ti ons . 

Before  decid ing wh et he r t o var y exis ti ng  pr ocedur es for a  given  case, t he

t r ibuna l sha ll pr ovid e p a r t ies (a nd ot her  pa r t icip ants,  de pe nding on  the

ter ms of t heir  pa r t icip a t ion ) with  an  opp or tunit y t o make r ep res en ta t ion s

on  the  quest ion  of whether  procedures should be var ied.  It  sha ll  not  vary

pr ocedures  wh er e t o do s o wou ld  cause  sign ifica nt  unfa ir nes s t o a

par t icipan t .

Explanatory Notes

In  Kan e v. University of British Colum bia,69 in a ffirmin g a t ribun al’s powers

to determine its own procedures, th e Suprem e Court  recognized that
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70
  See  M ay es v . M ay es ,  [1971]  2  Al l  E .R.  397 .

71
  (S u p r a , n ote  13 ) a t 2 2.3 .1(f).

72
  Th e cou r t a ccep te d t h e p r in cip le t h a t s er iou s b r ea ch es  of th e ‘he w h o h ea r s’ ru le cou ld  n ot

be w aiv ed, b ut  conclu ded  th at  th e br ea ch of th e r ule  in t he  cas e befor e it (a  six-m inu te

ab sen ce by a  m em ber  of th e pa ne l) ha d n ot be en  ser ious . Th e cour t d id n ot cons ider  th e poin t

not ed in  Ma caulay (su pra,  n ote  13),  at  22.3.1( f ),  t h a t  b r ea c h es  of n a t u r a l  j u s ti ce  d o n o t  go  to

j u r is d ic t io n  in  t h e  n a r r o w  s en s e , a n d  t h e r e fo r e c a n  b e w a i ve d . T h e  a u t h o r s i n  M a ca u l a y  t a k e

th e  pos i t ion  t ha t  th e  “au di  a l te ra m” pr inc ip le  i s  capable  of  waiver  a t  comm on law.  However ,

(cont in u ed ...)
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procedura l needs “will vary with t he na tur e of the inquiry an d the

circum sta nces of th e case.” (at 1112). 

PROVISION 19.3

Par t icip ants m ay waive  their  pr ocedura l r igh ts p rovid ed  they a re a wa re of

the r ight. Waiver of a procedura l right ma y be deemed where a par ticipan t

kn owingly fails t o ta ke a dva nt age of it.

Explanatory Notes

Ther e is some au th ority to th e effect th at  at  comm on law th ere cann ot be

waiver  of a  ser ious  breach  of na tura l  jus t ice , based  on  the  theory  tha t  such  a

bre ach  goes to jur isdiction. 70 The au thors  in  Macaulay ta ke th e view,

however , t ha t  a  br ea ch of the r u les of n a tura l ju st ice doe s n ot  go t o

ju r isdict ion  “in the n a rrow s en se  of the a bi lity of a  bod y t o en ter  upon  an

en qu iry” (citin g S .E .I .U ., L ocal  N o. 333  v.  N ipaw in  Dist rict S ta ff  N urses

Association  [1975] 1 S.C.R. 382 (S.C.C .).) J ur isdict ion  is  los t  by the b rea ch

only b ecau se a  st a tu tor y a ut hor it y mus t imp lied ly be e xer cised  fair ly, a nd

fa i lure  to apply  a  ru le  is  not  unfa i r  to a  par ty tha t  has  waived  appl ica t ion  of

th e ru le.71 Ther efore pr ocedur al r ights m ay be wa ived even th ough th ey

would otherwise constitu te br eaches of natu ra l justice.

The re a re m an y cases h olding t ha t p ar ticipa nt s h ave im pliedly wa ived t heir

procedura l right s. For a case d ealing with  implied waiver of the ‘he wh o

hea rs m ust  decide’ ru le, see Protection S ociety v. British Colum bia

(Environm ental App eal Board) (1988), 34 Ad min . L.R.  51  (B.C . S .C. ).72 See
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  ( .. . cont inu ed)

th ey a dd  th at  wa iver  m us t b e exp licit.

73
  See  als o th e dis cus sion  an d ca ses  on w aiv er  in Ma caulay  (supra , n ote  13) a t 1 2.22 (a). T h e

a u th or s n ote  th a t p r oced u r a l r igh ts  ca n  be  wa ive d on ly w h er e t h e r igh t i s for  th e b en efit  of

pa r ti cip a n ts , r a th er  th a n  for t h e p u blic , cit in g r ele va n t ca se s (a n d s ee  16 .3(c)).

86

also Re Im perial Tobacco Co. and  McGregor, [1939] O.R. 627  (C.A.), and

Y assine v.  Canad a (M in is ter  of E m ploym ent a nd  Im m igra ti on  [1994] F.C.J .

No. 949 (Q.L.), (1994), 172 N .R. 308 (F .C.A.). The  first  of thes e case s in volved

a t rib un al’s failu re t o sup ply in forma tion  from a n in vest igat ive pr oceedin g,

an d t he s econd involved a  relia nce on in form at ion re ceived afte r t he h ear ing

(but in relat ion to which an  opportu nity for comment ha d been given). In

each case t he pr ocedur al r ight wa s held t o have been im pliedly waived by

conduct. See also Canad a (H um an  R ights  Com m ission) v.  T ay lor  [1990] 3

S.C.R. 892 (S.C.C.), in which  th e righ t t o ra ise a n a llegat ion of bias wa s

imp liedly wa ived by t he  failu re t o ra ise it  at  th e ea rlie st  opport un ity. 73
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B. Standing

PROVISION 20.1

A trib un al s ha ll gra nt  pa rt y st an din g in a  pr oceedin g before it t o

• persons wh o qualify as par ties u nder  sta tu te 

• per sons w ho a re n am ed a s pa rt ies in  th e ap plicat ion wh o ar e dir ectly

involved in  th e m at te r b efore t he  tr ibu na l an d dir ectly a ffected  by t he

tr ibu na l’s de te rm ina ti on t he re in , and

• persons wh o apply who are dir ectly involved in th e ma tt er before t he

tr ibun al a nd  dir ectly a ffected by t he t ribu na l’s det erm ina tion  th ere in.

PROVISION 20.2

A trib un al s ha ll gra nt  st an din g to pa rt icipat e in a  pr oceedin g before it t o

• applicant s who qualify as part icipants or interveners u nder sta tut e

• app licants w ho a re d ir ect ly a ffect ed  by the t r ibuna l’s d et er min a t ion  of

the  mat ter  before  it .

PROVISION 20.3

A t r ibunal  may,  a t  it s  d iscre t ion ,  gran t  s tanding  to par t icipa te  in  a

pr oceedin g before it t o

• app licants w ho a re a ffect ed  by the t r ibuna l’s d et er min a t ion  of the

ma tt er b efore it

• applicant s who represent the pu blic interest

• applicant s who can contribu te a  novel argum ent  or perspective.

PROVISION 20.4

Where a  tr ibuna l gran ts st an ding to persons u nder  Pr ovisions 20.2 or 20.3,

it m ay s pecify th e ext en t of th eir  pa rt icipat ion r ight s, in cludin g th eir  righ ts

under a ny rules of the t ribuna l that  deal with part icipation rights.
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Explanatory Notes

Purpose

Th e p rovis ion s in  th is  se ct ion  a re a va ilable for  adop t ion  by t r ibuna ls  wh ose

en abl in g le gis la t ion  doe s n ot  add res s,  or  doe s n ot  fu lly a dd res s,  the ques t ion

of who i s en t it l ed  to par t icipa te  in  the  t r ibunal’s  proceedings.  Some t r ibunals

may need only some par ts of the provision. Where a selection is to

su pplem ent  exist ing pr ovisions in t he e na bling legis lat ion t ha t d eal w ith

sta ndin g, it should be clear t ha t t he existin g provisions a re n ot mea nt  to be

exhaust ive , a nd t ha t  the s elect ed  pr ovis ion s con form with  the p urpos e of t he

ena bling sta tu te.

Categories of participants

Provision 20.1 ident ifies th ose who are involved in an d affected by a  ma tt er

in su ch a wa y tha t t hey ar e to be given full par ty st an ding un der t he

provisions of the Model Code (or t he t ribun al’s equivalen t r ules). It captu res

both  th ose recognized by t he e na bling legis lat ion a s bein g dire ctly involved in

and a ffect ed  by the m at ter s w it h  wh ich  the s ta tu te d ea ls , a nd t hose  wh o the

tr ibun al d ete rm ines  ha ve su ch a n in volvemen t. Th e st an da rd  in t his

provision a dds a n elemen t t o the “directly affected” test. It  includes th e

requ iremen t of “direct involvement” in th e sense t ha t a  person gra nt ed

st an din g un der  th e second a nd  th ird  su b-clau ses m us t h ave a n in ter est  with

wh ich  the m at ter  be fore t he t r ibuna l is d ir ect ly con cer ned . Wh et her  a  pe rson

is n am ed in  th e ap plicat ion a s a  pa rt y is not  det erm ina tive of th e st an din g

issue u nder  th e provision, as  an  applicant  ma y fail to nam e a per son who

should h ave been in cluded in th e sense t ha t t hey ha ve an im media te a nd

dir ect in volvemen t in  an d a re d irectly a ffected  by t he  issu e ra ised b y th e

applicat ion. Convers ely, a person m ay be na med wh o does not h ave t he

requisite interest.

Provision 20.2 se t s ou t  those  wh o have an  in ter es t  in  the m at ter  su ch tha t ,

th ough t hey a re gr an ted  an  ent itlem ent  to pa rt icipat e, it m ay be  ap pr opria te

to limit  th eir p ar ticipa tion  righ ts  to r eflect th e na tu re of th eir in ter est . Again,

th is  pr ovis ion  capt ures  bot h  those  recognize d b y t he enabl in g le gis la t ion  as

ha vin g a n imp ort ant  in te re st  in  th e m att er s wh ich t he  st a tu te  addr ess es, a nd
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  See  the  d i scuss ion  of  ‘”d i rec t ly  a f fec ted” in  th e  Explan a tory  N otes  und er  Pr ov is ion  1 ,  a t  42 .

75
  On  th e qu est ion of wh eth er  an y pa rt s of Pr ovision  20 cou ld be  us ed b y a n a pp ella te

tr ibu n a l to g ra n t s ta n din g in  a  pr oceed in g t o th e d ecis ion  m a ke r w h ose d ecis ion  is t h e su bje ct

of th e  app eal ,  see  B a m b r ick , R e (1992 ), 10 Adm in. L .R. (2d) 11 2 (N fld. T.D .). The  cour t s aid  at

13 3 t h a t “in  pr in cip le, t h e r ole of a n  a dm in ist r a ti ve t r ibu n a l on  th e h ea r in g of a n  a pp ea l or

ju dici a l r evi ew  of its  own  de cision  sh ou ld b e lim ite d t o qu es tion s of ju ri sd icti on  in  th e st ri ct

sense  [ th is  excludes  th e  i ssue  of  denia l  of na tu ra l  jus t ice],  coupled  w i th  (presu ma bly  wher e

n ece ss a r y) a n  exp la n a ti on  of th e r ecor d w h ich  wa s b efor e t h e t r ibu n a l it se lf”. Th e cou r t w a s

concerned t o  avoid discredi t ing t he im par t ia l i ty  of  the d ecis ion m ak er  by a l lowing i t  t o  engage

in a dve rs ar ial con fron ta tion  as  to w he th er  it h ad  obser ved  na tu ra l jus tice, or  as  to t he  m er its

of th e ma tter ,  before  th e app eal  t r ibun al .  This  p r inciple  ap pl ies  even w her e th e r ight  to

app ear  i s  g iven by s ta t u t e .  But  see  C.A .I.M .A .W ., L ocal  14  v. C d n . Ken w ort h  Co. , [19 89 ] 2

S.C.R . 983, w he re  th e cour t gr an ted  st an din g to t he  Ca na dia n L ab our  Rela tion s Boa rd  wit h

r es pe ct t o a lleg ed  br ea ch es  of n a tu r a l ju st ice. S ee  a lso C a n a d a  ( A t t or n e y G e n er a l ) v .  C a n a d a

(Hu m an  Righ ts  T ribun al)  (19 94 ), 19  Ad m in . L. R.  (2d ) 69 (F .C .T .D .); M o cy k  v .  E a s t P ea c e N o .

131  (M u n icip al  Di str ict), [19 96 ] 2 W .W.R . 49 7 (Alt a . C.A .).

     A fir s t-le ve l d ecis ion  m a k e r  m i gh t  b e g r an t e d s t a n din g  to p a r t icip a t e u n d er  t h e t h ir d  su b -

cla u se  of P r ovis ion  20 .3, b u t t h e a pp ella te  tr ibu n a l cou ld  lim it  th e t er m s of t h e p a r ti cip a ti on

i n  a c co r d a n c e w i t h  t h e  c a s e l a w  ci t e d .

89

those  wh o the t r ibuna l det er min es  have su ch an  in ter es t . P er son s w ho a re

“d ir ect ly  affect ed” in th is  ca t egory a re  included  because the  common  law

requ ires t ha t su ch persons be given a n opportu nit y to par ticipate, 74 bu t  the

appropriate level of part icipation may be varied depending on the interest

an d how it is affected.

Provision 20.3 allows for participation by other s who are affected to some

degr ee by, or m ay m ak e a u seful cont ribu tion  to, th e tr ibun al’s

deter min at ion, but wh o do not m eet t he criter ia in P rovisions 20.1 or 20.2.

St an din g un der  th is pr ovision is discre tion ar y, an d a gain , th e tr ibun al m ay

limit  the ext en t  of pa r t icip a t ion .75

Righ ts for each category

Various provisions of the Model Code provide specific rights t o parties to

pa r t icip a te in  the p roceedings . F or  example, som e con fer  a  r igh t  to make

subm issions on par ticular  quest ions, or r equire consent , or r equire t ha t

pa r t icu la r  in format ion  or  pr es en ta t ion  opp or tunit ies r ela t ive  to the s ubs tance

of the m att er be given. ‘Par ties’–persons gran ted sta nding under P rovision

20.1–will ha ve full right s un der t hese pr ovisions (or t he t ribun al’s equivalen t

ru les). (However, pa rt y st an din g is not  mea nt  to in dicat e th at  per sons w ith
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  A n u m be r  of ca se s h a ve g r a n te d p u blic  in te r es t s ta n di n g t o ch a llen ge t h e va lid it y of t h e

exer cise of ad m inis tr at ive a ut hor ity  be fore  the  cour ts  to p er son s or g rou ps m eet ing  th e crit er ia

for  pu bl ic in ter es t  s ta ndin g un der  t he  comm on law r ules  for  c iv i l  li t iga t ion .  The  cr i te r ia  ar e :

(cont in u ed ...)

90

th is sta tu s ha ve full cont rol over th e proceedings. Pu rsu an t t o Provision 34.2,

tr ibuna ls ar e requ ired t o provide par ties with  a fair opportu nit y to know an d

respond to the case th ey are to meet. The form and extent  of the r ights to

rece ive  in format ion , pres en t  eviden ce, cr oss  examin e, make s ubm issions on

su bst an tive  ma tt ers , an d so on, t ha t w ill me et  th is st an da rd  will va ry

dep en din g on t he  na tu re  of th e decision t o be m ade.)

For  th ose gra nt ed st an din g un der  Pr ovisions 20.2 a nd  20.3, th e tr ibun al h as

discr et ion t o dete rm ine  th eir  pa rt icipat ion r ight s, in cludin g th eir  righ ts

unde r  the va r iou s r u les r ela t in g t o pa r t icip a t ion . Thus s uch a  pe rson  may or

ma y not be given a right  to make a  submission on a par ticular procedura l

quest ion, or t o veto a set tlemen t. The t ribun al a lso reta ins a  discretion un der

Provision 34.2 to decide the form a nd extent  of the r ight of such par ticipan ts

to be  pr ovid ed  with  in format ion , t o pr es en t  eviden ce, m ake s ubm issions on

su bst an tive  issu es, et c. This r eflects t he  fact t ha t fa irn ess a nd  efficien cy ma y

req uir e th at  non -par ty p ar ticipa nt s be given  only a lim ited  role in  a

proceeding (for example, as one of man y participants with t he sam e interest,

or as having an interest in only one of many issues, or a m inor interest). In

su ch case s,  the d iscret ion  a llows  the t r ibuna l t o t a ilor  the ext en t  of the n on-

par ty pa rt icipan t’s par ticipation r ights t o suit t he m ore limited r ole, by

providing only such inform at ion and  presen ta tion opportun ities as  ena ble

th em  to fulfill t his  role effectively.

Public interest standing: interveners/ applicants

In  some ca ses, p ers ons wh o repr esen t t he  pu blic int ere st  ma y be a pplyin g to

in tervene  in  an  applica t ion  brought  by  another , and  may be granted  non-

par ty pa rt icipat ion sta ndin g und er P rovision 20.3.

Per sons repr esent ing th e public interes t m ight a lso appear  before a  tr ibuna l

se ek in g t o in it ia te a  pr oceeding, e it her  be fore a  fir st -level decision  maker , or

before a n a dmin istr at ive body th at  ha s au th ority to review or hear  an  appea l

from the  decision  of another  sta tu tory  decision-maker .76 Such  persons  might
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1) th e issu e is ju st iciable

2)  a  ser ious  i ssue  i s  r a ised

2)  the  ap pl icant  h as  a  genu ine  in ter es t  as  a  c i t izen

3)  there  i s  no  o ther  r easonable  an d  e f fec t ive  ma nn er  in  wh ich  the  i s sue  m ay  be

b r o u g h t  fo r w a r d .

See  F i n l a y v . C a n ad a  (M in ist er of F in an ce), [198 6] 2 S .C.R . 607 , (198 6) 23  Adm in . L.R .

19 7 (S .C .C .); Fr ien d s of t h e Is la n d  In c. v. C an ad a (M in ist er of P u bl ic W ork s),  [19 93 ] 2

F .C . 22 9 (T .D .); Friends  o f  the  Old  Ma n R iver  Socie ty v .  Assn .  o f  Profess ional  En gineers ,

Geol ogis ts  an d  Geop h ys icis ts  (Al ber ta ) (1997),  2  Admin .  L .R.  (3d)  206 ,  a t  223  e t  seq .

(Alt a . Q .B ); S un sh ine  Vi l lage  Corp .  v . Ban f f  Na t ional  Park  (Su per in tendent )  (1996) 44

Ad m in . L.R . (2d ) 20 1 (F ed . C.A .).

77
  The  legis la t ion  wa s  s .  18 .1(1)  of  the  Fed era l C ou rt A ct ,  R .S .C. 1985,  c . F-7 ,  which  pr ovides

th at  “An a ppl icat ion for  judicial  review m ay be m ade  by . . . an yone direct ly  a ffected by th e

m at te r in  re sp ect  of wh ich  re lief is s oug h t.”. Th e cou rt  sa id, a t 7 37, t h at

... the wording in s. 18.1(1) allows the court discretion to grant standing when it is

convinced that the particular circumstances of the case and the type of interest which the

applicant holds justi fy status being granted. (This assumes there is a justiciable issue and

no other effective and practical means of getting the issue before the courts.)

78
  This  a ppr oach ha s  not  been  successful  in  Alber ta  in  t he  c i rcum sta nces  in  wh ich  i t  ha s  been

t r ie d  so fa r . C.U .P.E . Loca l 30  v. W M I  (1996) , 34  Adm in.  L .R.  (2d)  172 (Alta .  C.A.) involved an

ap plica tion  for st an din g befor e th e P ub lic He alt h a nd  Advis ory Ap pea l Boa rd  to a pp ea l a

d e ci si on  o f t h e  E d m o n t on  L oc a l B oa r d  o f H e a l t h  t o a p p r ov e  a  w a st e  m a n a g e m e n t  fa c il it y .

Un der  t he  r e levant  legis la t ion ,  ap peals  can  be  brough t  by  per sons  wh o are  “di rec t ly  af fec ted”

by a  decision  of th e local boa rd . Th e cour t h eld t ha t “th e est ab lish m en t of a p ub lic int er est  is

not  su ffic ient  to  cons t i tu t e  a  d i rec t  a f fec t” (a t  179)  The cour t  a lso  noted  th a t  “no au th or i t ies

ha ve been ci ted t o  suggest  t ha t  th e expa nsion of  the p r inciple  of  publ ic  interes t  s t an ding h as

been a ppl ied  to  adm inis t ra t ive  t r ibu na ls” (a t  178) .  (But  see  Fr ien d s of t h e Ol d  M an  R iv er

S ociet y v . A ss n . of P rofes sion al  E n gin eers , Geol ogis ts  an d  Geop h ys icis ts  (Al ber ta ) (199 7), 2

Admin .  L .R.  (3d)  206 (A lt a .  Q .B ),  a t  23 4 , i n  w h ic h  t h e  A lb e r t a  C ou r t  o f Q u e e n ’s  B e n ch  p o in t e d

o u t  t h a t  t h e r e i s a u t h o r it y  t o e x te n d  t h e  p r in c ip l e o f p u b li c i n t er e s t  st a n d i n g  t o

ad m inis tr at ive la w. P re su m ab ly th e Cou rt  of Appea l m ea nt  th at  th er e wa s n o au th orit y

wh er e th e a pp ea l wa s from  one s ta tu tor y de cision-m ak er  to a not he r.) Se e a lso  Fr iends  o f  the

(cont in u ed ...)
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be  gr anted  pa r ty s tanding u nde r  the t h ir d s ub-clause  in  Provis ion  20 .1 on  the

basis tha t th eir public interest (a ‘genuine interest’ coupled with their sta tus

as  th e only per sons w ho will br ing t he m at ter  forwa rd  effectively) qua lifies

them a s directly involved in and affected by a matt er. In Friends of the Island

Inc. v. Canad a (Minister of Public Works) (1993), 102 D.L.R. (4th ) 696 (T .D.),

at  735-737, th e cour t h eld th at  persons r epresen tin g the p ublic interes t m et

the “di rect ly a ffect ed ” requ ir em en t  in  legis la t ion  tha t  a llowed a pp lica t ion s for

ju dicia l r eview of t he d ecision  a t  is su e in  the ca se .77 Ther e ma y be

circumsta nces in which persons who seek to initiate a pr oceeding on th e basis

of public inter est m eet t he criter ia u nder  Pr ovision 20.1.78
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  ( .. . cont inu ed)

Atha basca  En v ironm enta l  Assn  v .  A lber ta (Publ ic  Heal th  A dvisory  & A ppeal  Board ) (19 96 ),

34 Ad m in. L . R. (2d) 16 7 (Alta . C.A.) in w hich  tw o env iron m en ta l grou ps h ad  sou gh t s ta nd ing

before  th e  PH AAB to  appea l  a  decis ion  of  a  Hea l th  U ni t  a ppr oving a  wa ste  m an agem ent

f a ci li t y ; t h e  a p p l i ca t i on  w a s  d e n i e d  b ec a u s e  in  t h e  c ou r t ’s  op i n i on  t h e  e n v i r on m e n t a l  g r ou p s

did  not  m eet  th e “dire ctly a ffected” te st  in t he  circu m st an ces. Th e cour t a lso sa id t ha t

sh owin g a  “genu ine  int er est ” does n ot qu alify a n a pp lican t for s ta nd ing  un der  th e “dire ctly

affe cte d’ crite rion . 

     Th er e m ay , ne ver th eless , be circu m st an ces in  wh ich p er son s w ho r epr esen t t he  pu blic

in te res t  do  mee t  th e  c r i t e r ia  in  Pr ov is ion  20 .1 .

92

Cons id erations u nd er Provis ion 2 0.3

In m ak ing a discret ionary decision wh eth er t o grant  sta ndin g und er

Provis ion  20 .3, a  t r ibuna l should  conside r  wh et her  the a dd it ion  of

pa r t icip ants w ill a dd  di sp ropor t ion a tely t o the cos t  of the p roceeding, or  cause

de la y in  a  t im e-sen si t ive  mat ter , for  example, som e labou r  rela t ion s,

environment al or economic matt ers. It ma y also be inappropriat e to add

part icipant s to assist th e tribun al where t here a re privacy concerns a nd th e

additional information can be supplied by other  mean s.

N otification of persons w ho m ay apply

Th e p rovis ion s in  th is  se ct ion  a re r ela ted  to Provis ion  1.1,  wh ich  se t s ou t  the

pe rson s w ho a re t o be  not ifie d of a n  app lica t ion . P rovis ion  1.1 ensu res , so fa r

as possible, tha t per sons who ar e ent itled to sta ndin g , or wh o might be

gran ted st an ding on a discret ionary ba sis, will be notified and t her eby given

an oppor tu ni ty  to a pply. 
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C. Notice of Hearing

PROVISION 21.1

A tribun al sh all ensu re t ha t t he following pers ons ar e notified of a pre-

hea rin g confer ence or h ear ing

• par ties

• per sons gr an ted  st an din g un der  Pr ovisions 20.2 or 20 .3 (or a  tr ibun al’s

equivalent rules)

• persons wh o have ap plied for st an ding whose sta ndin g ha s not been

determ ined.

Not e: This  Pr ovision a ssu me s t ha t t he  per sons  list ed in  Pr ovision 1 h ave

been  not ified of th e ap plicat ion. Wher e a p re-h ear ing conferen ce or hea rin g

is t o be h eld a nd  some or a ll of th ese  per sons h ave n ot be en  so notified , th e

list  in  Provis ion  1 s et t in g ou t  wh o is  to be  not ifie d of r ece ip t  of an

applicat ion is to apply to notificat ion under  Pr ovision 21.1.

PROVISION 21.2

The t iming of the notice sha ll be such as is r equired by st at ut e, or wh ere

th ere is no st at ut ory requir emen t, it sh all be rea sonable n otice.

PROVISION 21.3

The  not ice of a pr e-hea rin g confer ence or h ear ing sh all cont ain

• a gen era l descrip tion  of th e su bject m at ter  an d pu rp ose of th e he ar ing

• any informa tion required to be included by the enabling stat ute

• informat ion  about  how to contact  the  t r ibunal,  and about  the

tr ibuna l’s procedura l rules

• wher e a t ribun al pr oposes to condu ct th e hea ring in  a form other  th an

an  oral hea ring, notice of th is fact, togeth er with  notice of the

oppor tun ity  to ob ject  to the  proposed  or  chosen  form.
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Explanatory Notes

Purpose

Th e p urpos e of P rovis ion s 2 1.1 t o 21 .3 is  to en su re t ha t  pe rson s w ho a re

ent itled to be involved in a  proceeding, or wh ose involvement  ma y be

per mit te d by a  tr ibu na l, ar e n otified a nd  th us  given  an  opport un ity t o

pa r t icip a te. It  a lso en su res  tha t  pe rson s w ill be give n  su fficie n t  in format ion

to kn ow whet her  th ey wish  to be in volved. More det ailed  pr ovisions wit h

respect t o the informa tion with  which th ey mus t be su pplied to ena ble them

to pa rt icipat e effectively in  th e he ar ing, or be fore t he fin al d ecision is m ad e,

ar e set out  in P rovisions 34.2 , 34.3 and  43.1.

Objections to forms other than oral

With  res pect t o th e fina l su b-claus e of Provision  21.3, t he  effect of objecting t o

writt en or electronic hear ings is add ressed in  Pr ovision 24.

PROVISION 21.4

In  ap pr opria te cir cums ta nces t he t ribu na l ma y dire ct t ha t n otice un der  th is

pr ovision  be given  by t he  pa rt icipa nt s. 

PROVISION 21.5

The t ribun al m ay a pprove alter na te forms of notice where n otice to

ind ividua ls is im pr act icable, or wh ere  a p ers on t o be notified is a voiding

service of notice.

Explanatory Notes

An example  of an  a l terna te  form of not ice  is  publ ica t ion  in  a  newspaper  tha t

is  unde r  gener a l cir cula t ion  in  the r elevant  a rea , 30 d ays  in  advance of t he

pr oceedin g.

Apar t  from Provis ions  21 .4  and 21.5 (and  para llel  provis ions  under  the

‘Acknowledgments  and  Not i fica t ions’ sect ion),  the Model  Code does not

in clu de  ru les r es pe ct in g ser vice  of not ice (or  of other  docu men ts),  a s s uch
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  At  page  181 .

80
  T h is  d ocu m e n t  is  r ep r od u ce d in  Ma caulay  (su pr a, note  13)  a t  38 .2 .
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rules were thought t o contain too much detail. However, tribuna ls are

en couraged t o de velop  and a dop t  their  own  ru les for  se rvice , a nd t o make

th em  pu blicly a va ila ble. S ee P art  4, N ,79 which refers t o the st an dar dized

ru les in rela tion to th e service of documen ts conta ined in t he Federal

Adm in is trat iv e Hear in gs Act,80 an d list s t he  kin ds of th ings  covere d by t he

rules.
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D. Hearing Panels

PROVISION 22.1

Th e [tr ibu na l] [tr ibu na l cha ir] m ay d o th e followin g:

• designa te h ear ing pan els compr ised of one or more tr ibuna l member s

to preside over a h ear ing an d decide any ma tt ers, with  th e full power

of the  t r ibunal (un less  the enabl ing  sta tu te  set s  ou t  a  minimum

num ber of panel members)

• wher e th e ena bling sta tu te set s out a  min imu m n um ber of panel

mem ber s, design at e a p an el sm aller  th an  th e min imu m, wit h t he

consent  of the  par t ies  (and  other  par t icipants , depending  on  the  terms

of the ir  par t icipa t ion).

• design at e a p an el cha ir

Explanatory Notes

The choice between tribuna l and tr ibunal chair is included, in th is and

su bs equen t  pr ovis ion s,  because  not  a ll  en abl in g le gis la t ion  makes  pr ovis ion

for  the  appoin tment  of a  cha i r .

Ad  Hoc Tribun als

The  first  su b-clau se is n ot m ean t t o apply t o (an d sh ould n ot be se lected in

relation to) tribuna ls that a re constitut ed to decide a particular matt er. In

su ch case s t he legis la t ion  commonly s et s ou t  the n umber  of pe rson s t o be

appoin te d, a nd  ma y a lso give s ome ins tr uct ion a s t o th eir  qu a lificat ions . It

wou ld  not  be  app ropr ia te for  su ch bod ies t o de lega te t he s ubs tan t ive  pa r t  of

their function to fewer tha n th e full number of appointees.

Pre-hear in g con ference decision s

Note also Pr ovisions 14.2 and 14.3, which ena ble tribu na ls to designat e a

st aff mem ber  or sin gle a djud icat ive m em ber  to decide or der ing a nd

pr el im in ary subs tan t ive  mat ter s in  the con text  of a  pr e-h ea r in g con fer en ce.

Th es e p rovis ion s a re m ea nt  to app ly,  wh er e incorpor a ted , r egardles s of a

sta tu tory min imu m of panel mem bers. They could also apply, where
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appropr ia te , to ad hoc tr ibuna ls, though  consider at ion would n eed to be given

to wh eth er t her e would be  a q uoru m t o hea r a n a ppea l in t he e vent  th ere  is

an  ap pea l from t he p re-h ear ing ord er of th e sin gle decision-ma ker  (notin g

tha t  th is  pe rson  could  not  pa r t icip a te in  the a pp ea l).
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PROVISION 22.2

A tr ibu na l’s r ule s sh all cont ain  th e followin g:

• th e pa nel ch air  is r espons ible for th e gene ra l cond uct of th e pr oceedin g

an d th e relat ed decision-ma king pr ocess, subject to th e requ iremen t

th at  all d ecisions be concur red  in by a  ma jority

• th e quorum  for a  pan el sha ll be

• th e st at ut ory qu orum  for a  pa nel (or t he s ta tu tor y min imu m of

members for  a  panel ),  or ,

• wh er e a  sm aller  pa ne l has be en  des ign a te d wit h con sen t, t he

pa ne l, or

• wh ere  ne ith er of th e a bove, th e qu oru m d esign at ed by t he

[t r ibuna l] [t r ibuna l ch a ir ], or

• wh er e n o de sign a t ion  or  st a tu tory m in im um, t he m ajor it y of

mem bers of the pa nel

• wher e a m ember ’s ter m expires, t ha t m ember  ma y continu e to hea r

any m at ter  wh ich  they bega n  to hea r  before t he t er m expi red ; the

mem ber  may be p a id  for  wor k don e a fter  their  t er m expi res  (su bje ct  to

the a dm in is t ra t ive  di rect ion  of the [t r ibuna l] [ t r ibuna l ch a ir ])

• wh er e t he  me mb er  of a sin gle-m em ber  pa ne l is in capacita te d, t he

decision m ay be m ade on a  basis a greed on by par ties (an d other

par ticipant s, dependin g on the t erm s of th eir pa rt icipat ion), or if ther e

is no agreem ent , the m at ter  ma y be re-hear d by a differen t pa nel

• wh er e a  me mb er  of a m ul ti -mem ber  pa ne l is in capacita te d, t he

hea ring m ay be complet ed by th e rem ain ing mem bers, eith er wh ere

th ere is a  quoru m wit hout  th e incapa citated  mem ber, or wher e th e

pa rt ies (an d oth er p ar ticipa nt s, depen din g on th e te rm s of their

pa rt icipat ion) cons ent ; wher e a m emb er of a m ult i-mem ber  pa nel is

incapacita te d a nd  comple ti on by  th e a bove m et hods is  not  poss ible, t he

decision m ay be m ade on a  basis a greed on by th e par ties (an d other

par ticipant s, dependin g on the t erm s of th eir pa rt icipat ion), or if ther e

is n o agre eme nt , th e ma tt er m ay be  reh ear d by a  different  pa nel.
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  R .S .A.  1980 , c . I -7 .

82
  1 7.1  If in  a n  e n a ct m e n t a n  a ct  or  t h in g  is  r eq u ir e d or  a u t h or iz ed  t o b e d on e  by  m or e  th a n  2

per son s, a  m ajor ity of th em  m ay  do it.

99

Explanatory Notes

Som e t r ibuna ls  may n eed on ly s ome p ar t s of t h is  pr ovis ion .

Interpretation Act

Section 17(2) of the Interpretation Act81 pr ovides for t he q uoru m for a  mee tin g

of a  s ta tu tory  board  of th ree or  more  members , (½ the  number  of members

pr ovided for u nd er t he e na ctm ent ). It a lso provides t ha t a  vaca ncy in t he

mem ber sh ip does n ot im pa ir t he r ight  of a b oar d t o act, if th e re ma inin g

mem bers con st it u te a  qu orum. See  a lso s.  17 (1).82

Exa mples , for  the p urpos e of t he la st  two s ub-clause s,  of met hods  for  de cis ion

to which par ties/par ticipant s ma y agree a re:

• a  de cis ion  by the by t he t r ibuna l ch a ir  on  the basi s of t he r ecor d

• a decision by a different  pan el on th e basis of the r ecord.

Wher e th e he ar ing h as  not  been  comp lete d, th e pa rt ies/pa rt icipan ts  could

agr ee  to have the ch a ir  or  a  di ffer en t  pa nel  complet e t he h ea r in g a nd r ely on

th e record for the p ar t t hey did not per sonally hea r.
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  S .A. 1994 ,  c.  F -18 .5 .

84
  R .S .A.  1980 , c . D-32 .

85
  S.A. 1 984 , c. C-8.1 .
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E. Public/Private

PROVISION 23.1

A hea rin g sh all be  open t o th e pu blic, except  whe re a ny of th e following

factors outweigh th e desira bility of holding th e hea ring in  public:

• ma tt ers in volving public secur ity would be disclosed

• ther e is a  pos sibi lity of danger  to life, l iber ty or  se cur it y of a  pe rson

• int ima te finan cial or per sonal m at ter s would be disclosed

• a  pu bl ic h ea r in g would  compr omise t he a bi lity of a  witnes s t o t es t ify

• an y other m at ter  sufficiently imp orta nt  to justify a hea ring in  privat e.

A hear ing sha ll be held in pr ivate wh ere t his is requ ired by sta tu te.

The  decision t o hold a h ear ing in  pr ivat e ma y be m ad e on t he t ribu na l’s

own mot ion  or  on  the  mot ion  of a  pa r t icipan t .

Explanatory Notes

There ar e some types of proceedings that sh ould always be private because

one  of the  except ions  to openness  is  rou t inely met . This  provis ion  should not

be selected for th e purpose of such proceedings.

Some t ribu na ls h ave b roa d power s in  th eir en ab ling legisla tion  to h old

privat e hea rings, a nd per mit  exclusions an d rest rictions on disclosure. See,

for  example , the  Freedom  of Inform ation and  Protection of Privacy Act,83 the

Dependent Adu lts Act,84 an d th e Child Welfare Act.85

(However, wh ere  th e ma tt ers  with  which  a t ribu na l dea ls a re of pub lic

importa nce, and t her e is accordin gly a str ong public int erest  in t he openn ess

of the  proceedings,  a  provis ion  in  a  t r ibunal’s  ru les tha t  hear ings sha ll



2. HEARING POWERS AND PROCEDURES

E. Public/Private

101

a lways  be  held in  pr iva te m ay be in  conflict  with  the r igh t  to freedom  of the

press u nder  s. 2(b) of th e Charter of Right s. 

See Canad ian B roadcasting Corp. v. Sum m erside (City) [1999] P.E .I.J . No. 3

(Q.L.) (S.C.); Southam Inc.  v.  Canada (A.G.) (199 7), 36 O.R. (3 r d) 721  (Gen . Div.).

A pract ica l  except ion  to applica t ion  of th i s Provis ion  i s where  a  person  who i s

th e su bject of a hea rin g is det ain ed in  a corr ectiona l facility. Th e he ar ing

must  then  be  su bje ct  to the r u les of t he p la ce of det en t ion .

Another possible exception t o the r equirem ent  for a  public hear ing th at  was

cons ider ed is t he ca se of an e lectr onic hea rin g whe re open nes s is difficult t o

achieve as a  pra ctical m at ter  because of the locat ion of comput erized or video

conference facilities. However, this exception to th e requ iremen t wa s

rejected, on  the  bas is  tha t  the  crowding of faci li t ies does not  jus t ify  clos ing  a

he aring  in  oth er  cont ext s. 

PROVISION 23.2

Th e pr inciple of openn ess is  sa tis fied by t he  followin g:

• In t he case of a writt en h ear ing or th e writt en pa rt  of a h ear ing, open

mean s an  opportu nity to inspect the tr ibuna l’s record.

• In  an  electr onic hea rin g, open m ean s r ight  of access t o th e pla ce in

which  th e he ar ing is h eld (in cont ra st  to a ccess t o th e electr onic

commu nication appa rat us).

PROVISION 23.3

Where  one  of the  except ions  in  Provis ion  23.1 (or  a  t r ibunal ’s  equiva len t

ru les) is m et , th e t rib un al m ay or der  an y of the following:

• th at  th e h ea rin g be h eld in  pr ivat e

• th at  persons be excluded

• tha t  pe rson s b e a dm it ted  on  ter ms a nd con di t ion s

• tha t  res t r ict ion s b e p la ced  on  the d isclosure a nd p ubl ica t ion  of

eviden ce

• th at  rest rictions be placed on inspections of th e tr ibuna l’s record un der

Provis ion  23 .2 (or  a  t r ibuna l’s e qu iva len t  ru les).



2. HEARING POWERS AND PROCEDURES

E. Public/Private

102

Explanatory Notes

Wit h  regard t o res t r ict ion s on  pu bl ica t ion  and d isclosure of evid en ce or

documen ts  filed with  th e tr ibun al, t he C ode provision for r est riction s sh ould

not be t ak en t o indicat e a gener al pr inciple of openn ess for t ribun als’ files.

For  som e t r ibuna ls , clos ed  file s m ay be t he r u le  a s on e of t he except ion s m ay

be rout inely met .

In  some cir cum st an ces, for exa mp le wh ere  a w itn ess is  int imid at ed by a

part icipant , exclusion of persons could include the exclusion of a pa rticipant.

In  su ch ca ses , th e pa rt icipa nt ’s coun sel s hou ld be  per mi tt ed t o rem ain . 
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F. Written/Electronic/Oral

PROVISION 24

A tr ibu na l ma y hold wr itt en , electr onic, oral or  mixe d h ea rin gs.

Wh er e a  pa r ty (or  other  pa r t icip ant , dep en ding on  the t er ms of t he

pa rt icipat ion) objects t o a wr itt en or  electr onic hea rin g, th e tr ibun al s ha ll

hea r  rep res en ta t ion s fr om the p a r ty or  pa r t icip ant . The h ea r in g (or

relevant  pa r t  ther eof) sha ll be  ora l wher e t he p a r ty or  pa r t icip ant  can

demonst ra te t ha t it  would cau se significan t u nfairn ess to use a noth er

format .

Explanatory Notes

Onus

For some t ribun als, for exam ple some tr ibuna ls th at  deal with  un repr esent ed

part icipants, it ma y be inappr opriate to place an onus on participants to

est ab lish  th at  a h ear ing sh ould be or al. Su ch tr ibun als  could  choose th e first

clause of th e provision only. When contempla tin g a h ear ing in a  form  other

th an  oral, such a  tr ibuna l should itself ma ke th e inquir y as t o wheth er t he

contem plated forma t would cause u nfairness.

Effective participation

For  electr onic hea rin gs, fair nes s would r equ ire t ha t t his  form  of hea rin g did

not  int erfer e wit h t he  ab ility of pa rt icipan ts  to pa rt icipat e effectively.

N otice

A t r ibunal  tha t  proposes  to hold a  hear ing  in  a  form other  than  ora l  should

give not ice of th is fact. Se e Pr ovision 21.3, which  pr ovides th at  su ch not ice is

to is su e t ogether  with  the n ot ice of the p re-h ea r in g con fer en ce or  of the

he ar ing.
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  Th is p ort ion  of th e C our t’s jud gm en t is  a q u ota tion  from  Wa de , H .W.R ., A d m i n i s t ra t i v e

L a w , 5 th ed . ,  Oxford ,  Claren don P ress ,  1982.  (The Cour t  add ed th e  emp ha sis ,  and om it ted

footn ote s.)
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Cases

A t r ibunal ’s  power  to choose an  appropr ia te  form of hear ing  ex is t s  in  the

comm on la w. In  Knigh t v. Ind ian H ead S chool Division N o. 19 [1990] 1 S.C.R.

653, a t  685, 43  Adm in . L.R.  157, a t  189, (S.C.C .), t he Cour t  commen ted

genera lly tha t “every ad min istr at ive body is th e ma ster  of its own pr ocedur e”.

With  regard  to a  t r ibunal ’s  having chosen  a  wr it ten  ra ther  than  an  ora l  form

of hea ring , t he  Cour t  s aid:

A ‘hearing’ will normally be an oral hearing. But it has been held that a statutory
board, acting in an administrative capacity, may decide for itself whether to deal
with applications by oral hearing or merely on written evidence and argument,
provided that it does in substance ‘hear’ them;86

See also Bak er v . Ca nad a (M in is ter  of Cit iz ensh ip  an d  Im m igra ti on) [1999]

S.C.J . No. 39 (Q.L.) (S.C.C.). The cour t m ad e th e following commen ts  with

reference  to an  immigra t ion  mat te r :

... it cannot be said that an oral hearing is always necessary to ensure a fair
hearing and consideration of the issues involved. The flexible nature of the duty
of fairness recognizes that meaningful participation can occur in different ways in
different situations.

After  rev iewing the  oppor tuni ty g iven  in  the case for  the  appel lan t  to put

forward in format ion  re levan t  to humanita r i an and  compass iona te

cons idera t ions  in  wr it t en  form th rough her  lawyer , the  cour t  concluded tha t  

The opportunity, which was accorded, for the appellant or her children to
produce full and complete written documentation in relation to all aspects of her
application satisfied the requirements of the participatory rights required by the
duty of fairness in this case.

In  S arg Oils v. Alberta (Environm ental App eal Board) (1996), 36 Admin. L.R.

(2d ) 134, a t  156 (Alta . Q.B. ), t he cou r t  pr ovid ed  som e guidance a s t o

ci rcumstances tha t  demand an  ora l  ra ther  than  merely wr it ten  hear ing.  The

tr ibu na l ha d iss ue d a  decision on  th e ba sis of writ te n s ub mis sions  alt hou gh
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  Relevan t  sect ions of  the govern ing regu lat ion clear ly  referred  to  an  oral  h ear ing.

88
  R .S .A.  1980 , c . A-2 .
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applican t’s counsel requ ested th at  an  oral hear ing be held.87 The  tr ibun al d id

not a dvise counsel th at  no oral hea ring would be h eld, nor did it give counsel

th e opport un ity to ma ke furt her  repr esent at ions concernin g the filed

mater ia l. T he cou r t  held t ha t  in  the circumst ances  ther e was a  de nia l of

nat ura l justice in th e case, commenting th at it wa s “not obvious th at t he

Board would ha ve come to the s am e conclusion if an oral h ear ing ha d been

held”.

For  a  gener a l d iscuss ion  of the com mon la w r equir em en ts w it h  res pe ct  to ora l

he a rings se e J ones  and  de Villa rs , Principles of Adm inistrative Law , 3 r d ed.,

Car swell, 1999, at  253-55.

Albert a Adm inistrative Procedures Act88

Section 6  of th e Act p rovides t ha t t he e nt itlem ent  to m ak e re pr esen ta tion s is

not to be taken as a n ent itlement to mak e oral represent ations so long as the

pa rt y is given  an oppor tu ni ty  to m ake  re pr esent a ti ons  adeq ua te ly in  wr it ing. 
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G. Adjournments

We recommend th at  a provision a uth orizing adjourn ment s not be included in

the pr oposed Adm inistrative Powers and Procedures Act. 

The  power t o gran t a n a djour nm ent  is a  self-evident  pa rt  of th e tr ibun al’s

pow er  to cont rol it s ow n pr oces s.  (Th is  pow er  is  st a ted  in  Provis ion  47 ). F or

th is rea son th e APPA  need n ot include a pr ovision th at  specifically auth orizes

adjourn ment s.

However , a t ribu na l ma y find it  us eful t o set out  factors  to be consider ed

whe n exer cising it s im plied power  to gra nt  ad journ men ts . The O nt ar io

Compend ium  of Model Rules recommends  th at  each t ribun al creat e its own

l is t  of factors  for  deciding whether  to g rant  an  ad journment , and  se t s ou t  a

list  of possible fact ors. Th ese fact ors m ay be  us eful for Albert a t ribu na ls t ha t

wish t o develop such criteria . They ar e:

(a ) whether  all parties consent  to the request;

(b) whether  the pur pose of the adjourn ment  is to help to resolve the case

th rough  alt ern at ive dispu te r esolut ion;

(c) wh et he r gr an tin g th e a djour nm en t w ould p reju dice an y pa rt y;

(d) wh et her  denyin g t he a djou rnmen t  wou ld  pr eju dice a ny pa r ty; 

(e) the n umber  of pr eviou s r eques t s a lr ea dy  made  and b y whom;

(f) the r easons provided to support th e adjourn ment  request;

(g) an y pu blic int ere st  ur gen cy;

(h) th e cost t o th e t rib un al a nd  th e oth er p ar tie s of re-sched ulin g;
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  Th e C om pe n di u m  a lso p r ovid es  a n  opt ion a l r u le for  a djou r n m en ts  a s follow s:

Adjourn me nt  requ ests  w il l  norma lly be han dled in  t he fol lowing m an ner ,  a l th ough t he

Tr ibuna l  may  ad op t  o the r  p ra c t i ces  for  un usu a l  c ir cum s tan ces :

• a n  a dj ou r n m en t  t o r et a in  cou n se l w ill b e g r a n t ed  on ly o n ce; 

• subsequ ent  a d journm ent  r eques t s  in  o rd er  to  chan ge  coun se l  wi ll  no t  usu a l ly  be

g r a n t e d ;

• a n  a djou r n m en t t o a llow  a  re cen tl y r et a in ed  cou n se l or  con su lt a n t t o pr ep a r e w ill n ot

u s u a l l y  be  g r a n t e d ;

• a  lim it ed  a djou r n m en t t o pe r m it  th e fili n g of a  cou n te r -a pp lica ti on  m a y b e gr a n te d, on

con d it ion  t h a t  th e  cou n t e r-a p p lica t ion  is  file d w it h in  t h e t im e  p er iod  d ir e ct e d b y t h e

T r ib u n a l;

• a n  a djou r n m en t p en di n g a  cou r t r u lin g on  a  sim ila r  iss u e in  a n oth er  ca se  wi ll n ot

u s u a l l y  be  g r a n t e d ;

• a n  a djou r n m en t t o exp lor e r ea son a ble  se tt lem en t p oss ibil it ies  m a y b e gr a n te d w it h  or

wi thou t  cond i t ions ;

• oth er  re as ons  for a n a djou rn m en t r equ est  will be  consid er ed on  a ca se-by-ca se ba sis.

107

(i) eviden ce t ha t  the p a r ty m ade  a ll  rea son able e ffor t s t o avoid  the n eed for

the  adjournment  request ;

(j) wh et her  the a djournmen t  is  necess ary t o pr ovid e a n  opp or tunit y for  a

fa i r  hear ing.89
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90
  Se e a lso H am ilt on  v. A lb ert a (L ab ou r R ela tion s B oar d ) (1993),  19  Admin .  L .R.  (2d)  172

(A lt a . Q .B .), in  w h ich  t h e L a bou r  R ela t ion s  Boa r d ’s  a pp lica t ion  of a n  e xclu s ion a r y  r u le  of

evi de n ce w a s h eld  to in te rfe re  wit h  its  over ri din g d u ty  to fin d t h e fa cts .

91
  Th e fr ee dom  from  th e r u les  of evi de n ce u n de r  P r ovis ion  26 .1 p r oba bly  fre es  a  tr ibu n a l fr om

re st rict ive r ule s u nd er  th e pr ovincia l Evid ence Ac t .  See  th e dis cus sion  in Ma caulay  (supra ,

n ote  13) a t 1 7.1(e ). 

92
  Th e On ta rio S ta tu tory  Pow ers a n d  Pr oced u res A ct  express ly  excludes  evidence  

• th a t w ou ld  be  in a dm iss ible  in  a  cou r t b y r ea son  of an y p r ivil ege  u n de r  th e la w of

(cont in u ed ...)
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PROVISION 26

A t r ibuna l i s not  bound  by  the formal  ru les  of evidence  un less  devia t ion

from th ese rules would cause significant un fairness to the part icipants.

Explanatory Notes

Comm on law p rinciple

Th e fr eedom  of adm in is t ra t ive  t r ibuna ls  from the t ech nica l r u les of evid en ce

th at  det erm ine a dm issibilit y in cour ts  of law is  a p rin ciple of comm on la w.

Ma ny ca ses t ha t d ea l wit h t he  ad mis sibilit y of evidence in  ad min ist ra tive

hea rin gs n ote t ha t t ribu na ls a re e nt itled  to a ct on r eleva nt  ma ter ial even  if it

is not evidence in a court  as long as  in so doing th ey adh ere t o the pr inciples

of na tu ra l jus t ice . 

See, for exam ple T .A . M il ler  v.  Min is ter  of H ousing and  Local  Gov ern m ent, [1968]

1 W.L.R. 192 (C.A.); Ca nad ia n  N at ion al  R ai lw ay s Co. v . B ell  T elep hone Co. of

Ca nad a a nd  Montr eal  Ligh t,  Heat  an d  Pow er Consol id at ed , [1939] S.C.R. 308.90

Th er e a re a lso st a tu tory provis ion s fr ee in g t r ibuna ls  from the for mal r u les of

evidence in the ena bling legislation of many tribun als.

Mat ters that sh ould be exclud ed

Th e following should  not  be  adm it ted  as evid en ce in  a  hea r in g: 

• informa t ion  tha t  is  sub ject  t o p r iv il ege under  the common  law

• mat te rs inadmiss ib le  under  a  sta tu te91 or un der t he Charter of Rights

sections 13 or 24(2)92
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  ( .. . cont inu ed)

evi de n ce, or

• th a t  i s  ina dm iss ib le  by  the  s ta tu te  un der  w hich  th e  proceeding ar ises  or  any o th er

s ta tu te .

93
  See Pr ovis ion 9.3 r egar ding a dm ission of ma ter ia l  re la t ive to  an AD R pr oceeding.

94
  Toron to ,  Canvasba ck  Publ i sh ing ,  1988 .

95
  However ,  ther e  ar e  some cases  in  wh ich adm inis t r a t ive t r ibu na ls  ha ve been h eld to  ha ve

th e  power  to  ad mit  m ater ia l  tha t  i s  pr iv i leged un der  t he  comm on law r ules .  See ,  for  exam ple ,

La w S ociety  (Sa sk.)  v .  Robertson S rom berg (19 96 ), 36  Ad m in . L.R . (2d ) 15 8 (S a sk . Q. B.),

w h er e t h e cou r t  sa id  wi t h  r es pe ct  t o sol icit or -clie n t  pr ivi leg e: 

As a matter of public policy the Law Society, in conducting an investigation in the affairs

of a solicitor, should be entitled to override any privilege claim for the public good. In my

view the public interest in the ethical practice of law outweighs any solicitor-client

privilege.” (at 168). 

T h e  c ou r t  a l s o  ci t e d  S o los k y v . C a n ad a  [19 80 ] 1 S .C.R . 82 , a  ca se  a llow in g t h e d ir ect or  of a

pe n it en ti a r y t o re a d m a il p a ss in g b et we en  a n  in m a te  a n d h is s olicit or , in  su pp or t of t h e

pr opos it ion  th a t “C om pe ti n g p olicy con sid er a ti on s m a y ove r r id e s olicit or -clien t p r ivil ege .” (at

17 1).

(cont in u ed ...)
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• settlement  discussions.93

Com m on law  priv ilege

In  Br own a nd  Evans , Judicial  Rev iew of  Adminis trat ive Act ion  in  Canada,94

th e au th ors st at e th at  comm on la w pr ivilege ap plies t o adm inis tr at ive law

pr oceedings . Th e t ext  en t ry, a t  10 :5470 , is  a s fol lows: 

... even where an administrative adjudicator had a statutory power to admit
evidence that would not be admissible in a court of law, it was said that “failure
to give effect to a rule of privilege or an exclusionary rule of evidence which
embodies an important aspect of public policy might, without more, attract
review” (citing C.J.A. Local 579 v. Bradco Construction [1993] 2 S.C.R. 316, at
344 (S.C.C.)).

The  au th ors go on to comme nt  th at  “th e On ta rio S PPA  specifically

incorporates the com m on law ru le by pr oviding t ha t n oth ing is a dm issible in

ad min ist ra tive p roceedings  covered  by th e Act t ha t wou ld be in ad mis sible in

a cour t by r eas on of any pr ivilege un der  th e law  of eviden ce.” [emph as is

added]95
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  ( .. . cont inu ed)

       These  conf l ic t ing  v iews as  t o  wheth er  ad min is t ra t ive  t r ibu na ls  ma y adm it  evidence  tha t

i s  the  su bjec t  of  a  comm on law pr iv i lege  migh t  be  reconci led  on t he  ba s is  tha t  a  p r iv i lege ,

even  one  embodying  an  impor ta n t  a spec t  o f pub l ic  po licy,  may  be  over r idden  by  a  t r ibuna l

wh er e t h er e is  som e ot h er  m or e im por ta n t p u blic  pol icy con sid er a ti on  m a n da ti n g a dm iss ion

of th e ev ide n ce. Se e a lso B row n  & E va n s, (supra ,  no te  94),  a t  9 :6221 .

96
  Some of  the m at er ia ls  f rom  wh ich th is  Code is  dra wn  ( these a re  l is ted a t  Ch apt er  1 ,  pa ge

16) ,  as  wel l  as  t he en abl ing legis la t ion of some t r ibu na ls ,  cont ain  a  pr ovis ion t ha t  re leva nt

ad m issib le evid en ce m ay  not  be r efus ed. S uch  a p rovis ion h as  not  been  inclu ded  beca us e th is

could  force th e a dm ission  of rep etit ious  or m ar gin al m at er ial.

110

Copies

Copies of documen ts m ay be a dmit ted in  evidence if th e tr ibuna l is sat isfied

th at  th ey ar e au th ent ic.

Irrelevan t or repetitious evidence, or evidence not constitu ting a m aterial

contribu tion

Ir relevant  or  rep et it iou s e vid en ce ca n  be  exclu de d.  Con t rol of t he a dm ission

of th is  type of evid en ce fa lls w it h in  a  t r ibuna l’s r igh t  to cont rol it s p roces s.

(This power  is st at ed in  Pr ovision 47.) However, t he d iscret ion t o exclud e

ma rgin ally r eleva nt  ma ter ial s hou ld be exer cised wit h d ue ca ut ion t o avoid

unfairness.96
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I. Witnesses
1. Subpoenas / notices to attend and produce evidence

PROVISION 27.1

A t r ibunal  may,  a t  the request  of par t icipants , i ssue not ices requi r ing

persons t o att end t o answer  quest ions an d produce docum ent s an d other

eviden ce in t heir  possess ion a nd  cont rol.

Explanatory Notes

This provision deals with  subpoenas issued at  the r equest of a pa rticipant.

The power of a t ribun al t o subpoena a  witnes s on its own m otion is a ddress ed

in P rovision 32.2.

PROVISION 27.2

With r espect to th e power to subpoena ,

• a su bpoena m ay be issu ed wher e it a ppear s th at  th e evidence to be

pr esent ed b y the  per son  to be  su mm oned  is r eleva nt  to t he  ma tt er , and

th at  th e per son su mm oned is r eas ona bly likely t o be able t o supp ly it

• a  subpoena  may be issued  ex parte; if th is decision is ch allen ged it  sh all

be  reviewed b y a  de sign a ted  mem ber  unde r  Provis ion  14 .3 or  22  (or

un der t he t ribun al’s equivalen t r ules), or if none th en by a full pa nel

• a s ub poena  ma y be iss ue d by a gen cy sta ff; if this  decision is  cha llen ged

it sh all be reviewed by a design at ed mem ber u nder  Pr ovision 14.3 or 22

(or u nder  th e tr ibuna l’s equivalen t r ules), or if none th en by a full pa nel

• a su bpoena sh all be served by per sonal ser vice 

• ser vice ma y be pr oved by affidavit

• a  t r ibuna l’s r u les s ha ll conta in  pr ovis ion s for  fees a nd a llowa nces  for

a t tendance  pursuant  to a  subpoena

• subpoena s ma y be enforced by bench war ra nt  (to bring a per son who

refuses to atten d or be sworn before th e tribun al), or by contempt

pr oceedings , in  ei ther  case  by app lica t ion  to a  cour t .
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97
  The la t ter  decis ion was overt ur ned  on ap pea l  on th e basis  t ha t  th e app l ican t  sh ould h ave

t r ied  t o  prove  the  case  wi th out  th e  wi tnes ses  sought  to  be  sum mon ed;  had  th is  fa i led  th e

a pp lica n t cou ld  th en  h a ve b r ou gh t a n  a pp ea l. S ee  (19 88 ) O.R . (2d ) 29 3 (O n t.  C.A .).

98
  S u p r a ,  no te  13 .
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Explanatory Notes

Th e re qu ireme nt s of th e first  su b-claus e can  be m et  at  first  ins ta nce by a

sworn a ssert ion to this effect by t he per son who is request ing th e subpoena .

Though t he power in P rovision 27.1 is discretionar y, the r efusal by a t ribun al

to iss ue  a s ub poena  wh ere  th is in te rfer es wit h a n in dividu al’s a bilit y to

secure su ch inform at ion as is necessa ry to presen t t heir case m ay be

over turned.

See R . v . A lberta B oar d  of Indust rial  R ela ti ons, E x p ar te Furn it ure W ork ers ’ Un ion

(1969) 6 D.L.R. (3 d) 8 3 (Alt a . S .C. ), in  wh ich  the cou r t  compe lle d t he Board t o

su bp oen a  managem en t  wit nes se s in  an  app lica t ion  for  revoca t ion  of un ion

cer t ifica t ion ; Carter v. Phillips (1987), 59  O.R . (2d ) 289 (Div.  Ct .), in  wh ich  the

cour t  ordered the  Res iden t ia l Tenancy  Commiss ioner  to i ssue a  summons  for  the

pr odu ct ion  of the com mission’s r ecor ds , a nd a  su mmons t o the la ndlord t o pr odu ce

i t s r ecords  pe r t a in ing  to a  pa r t icu l ar  r en tal  un i t.97 See a lso th e discu ssion  in

Macaulay98 a t  12.10(f).

2. Swearing

PROVISION 28.1

Any fact tha t is to be proved by the oral or written evidence of a witness

sh a ll be  pr oved on  oa th  or  a ffir mat ion  or  by solem n de cla ra t ion .

Explanatory Notes

Some tr ibuna ls ma y be hesita nt  to adopt t his pr ovision becau se it int erferes

with t he informa l na tu re of their pr oceedings. It is im porta nt  to note,

however, that  a san ction can be applied against th ose who make false

sta tem ent s un der oat h or false affidavits, but  not a gainst  persons wh o
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99
  R .S .A.  1980 , c . A-21 .
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pr ovid e fa lse u nsw orn  eviden ce. T r ibuna ls  tha t  choose  not  to requir e evid en ce

to be sworn m ay h ave no effective way to respond wher e false sta tem ent s

ha ve been ma de.

The Alberta Evidence Act,99 gives tribuna ls power to administer oath s,

affirm at ions a nd  solemn  declar at ions (a s per sons  ha ving p ower t o receive

eviden ce by la w). Se ct ion s 1 5 t o 21  conta in  the r u les a nd for ms for

adm inister ing th e oath , affirma tion, etc.

3. Witness panels

PROVISION 29

A t r ibuna l m ay r ece ive  eviden ce fr om pa nels of w it nes se s com pos ed  of two

or m ore pe rs ons. P an el m em ber s sh all b e swor n a nd  qu alified  ind ividu ally.

Explanatory Notes

Par t ies (or  other  pa r t icip ants,  de pe nding on  the t er ms of t heir  pa r t icip a t ion )

sh ould  be  given  an  opp or tunit y t o make r ep res en ta t ion s on  the p ropr iety of

th is procedure. The pr ocedur e should n ot be used wh ere credibility ma y be an

issu e a nd  sepa ra tin g th e wit ne sses  would h elp de te rm ine  credib ility.

Th e p rocedure m ay save t im e, and m ay a lso en able t he p res en ta t ion  of a

clear er p ictur e. It  ma y be a ppr opria te t o addr ess qu est ions t o th e en tir e

panel, and to allow witnesses to supplement one another ’s answers.
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4. Questioning of witness by the tribunal

PROVISION 31

A t r ibunal  may ask  any ques t ions  of witnesses  and  par t icipants  and  thei r

rep res en ta tive s wh ich t he  tr ibu na l consider s r ea sona bly n ecessa ry t o

disclose fully a nd  fair ly all m at te rs  rel eva nt  to t he  issu es in  th e pr oceedin g,

pr ovided th at  th e tr ibun al d oes not p reven t a  pa rt icipan t from  pr esen tin g

its case.
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J. Disclosure

PROVISION 32.1

A tribun al m ay, at  th e requ est of part icipan ts, a t it s discretion, order

• th e filing or excha nge of docum ent s

• the fi ling or  exchange of witnes s s ta tem en ts,  and of exper t s’ repor t s

and  qua l ifica t ions

• the fi ling or  exchange of med ica l exa min a t ion s

• the provision of particulars.

J.1 Evidence Ordered by Tribunal

PROVISION 32.2 

A tribun al m ay, on its own motion, order

• the  product ion  of documents

• the a pp ea rance a nd e xa min a t ion  of witnes se s,  and t he fi ling of

witnes s sta tem ent s

• the examina tion of experts, and th e creat ion an d filing of experts’

repor t s

• the cr ea t ion  and fi ling of m ed ica l exa min a t ion s

• an y other form of disclosur e.

Where  a  t r ibunal orders  the a t tendance  of witnesses  or  the  product ion  of

docum en ts  un der  th is pr ovision, t he  ru les u nd er P rovision  27.2 a pply.

Explanatory Notes

Adopt ion  of Provis ion  32.2 should be sought  on ly by t r ibunals tha t  need  the

typ e of inform at ion t ha t m ay be  so order ed t o ena ble t hem  to pr operly fulfill

their fun ction. (Indeed the power to order su ch informat ion, where requ ired,

is likely to have been in cluded in th e ena bling sta tu te, eith er express ly, or by
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100
  R .S .A. 1980,  c . P-29.  Sect ions  3  a nd 4  d eal  wi th  th e  sum mon ing of  wi tnesses  an d th e

pr odu cti on  of docu m en ts , a n d t h e en force m en t t h er eof.

101
  S u p r a , note  13 .

102
  See  Cha pte r  17  “Wi tnesses” , 17 .9 .

116

incorpora tin g the p owers of, for example, a  Commissioner u nder  th e Public

Inquiries Act100.)

In  Ma cau la y a nd  Spra gue, Practice and Procedure Before Adm inistrative

Tribu nals, 101 th e a ut hor s su ggest  th at  tr ibu na ls can  claim  “an  inh ere nt  righ t

to ca ll their  own  expe r t  witnes se s t o en su re a  complet e a nd s a t is factory

recor d of t heir  pr oceedings , esp ecia lly wher e t he m at ter  im pa cts u pon  the

pu blic in te re st .”102

Privacy

Pr ivacy concerns un der P rovisions 27.1, 32.1 and  32.2 can  be addr essed by

Provis ion  23 .3, which  a llows  res t r ict ion s t o be  placed  on  the p ubl ica t ion  and

disclosur e of eviden ce. 

Privi lege

Ord ers  for d isclosure  sh ould n ot be m ad e in r elat ion t o evidence t ha t is

pr ivi leged u nde r  the law of evid en ce, or  tha t  is  in adm issible u nde r  st a tu te or

un der t he Ch art er of Ri gh ts. See th e discussion in th e Explan at ory Notes

unde r  Provis ion  26  (a t  pa ge 108) r egarding exclu sion  of pr ivi leged e vid en ce

an d r elat ed m at eria l.

En forcem ent  of tr ibun al or der s u nd er P rovisions 3 2.1 a nd  32.2 is de alt  with

un der P rovisions 14 a nd 49.
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103
  But te rwor t hs ,  1992 ,  a t  976  e t  seq .
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K. Taking Judicial/Official Notice

PROVISION 33.1

A trib un al m ay, in  ma kin g a d ecision in a ny p roceeding

• ta ke notice of facts or ma ter ials th at  ma y be judicially noticed

• ta ke n otice of an y tech nica l facts, in form at ion or opinion s wit hin  its

scientific or specialized kn owledge.

PROVISION 33.2

Where a  tr ibuna l proposes to take n otice of ma tt ers u nder  th e second su b-

cla use  of Provis ion  33 .1, it  sh a ll give n ot ice of it s in ten t ion , a nd t he fa cts,

informa tion or opinions in question, to the pa rties (and other par ticipant s,

dependin g on the t erm s of th eir pa rt icipat ion) an d give them  an

oppor tuni ty to make  representa t ions .

Explanatory Notes

“J udicial notice” (admission a s evidence without p roof) may be ta ken of facts

tha t  a re

(a) so notorious as n ot to be the s ubject of disput e am ong reasona ble

persons , or  

(b) capable of imm ediate an d accura te demonstr at ion by resorting to readily

accessibl e sou rces  of indis pu ta ble a ccuracy. 

(Sop inka , Lederman  and  Bryan t , The Law of Evidence in Canada, 103 cit in g, a mong

oth er  case s, R. v. Potts (1982), 36 O.R. (2d ) 195, at  201 (C.A.).)

“Official n otice” ma y be ta ken of mat ter s with in t he specialized knowledge of

th e pa ne l me mb ers . The  req uir em en t for n otice to pa rt icipan ts  ap plies on ly to

th e second su b-clau se. It is n ecessary in order  to allow such evidence to be

tes ted  for a ccur acy a nd  ap plicabilit y. With  res pect t o ma tt ers  with in t he

knowledge of th e tr ibuna l th at  ar e evident t o the pa rt icipan ts, a  notice and

commen t  pr ovis ion  wou ld  be  over ly cu mbersom e.
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104
  S u p r a ,  no te13 .
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For a  case on th e subject of th e appr opriat e use of the tr ibuna l’s expert ise, see

Huerto v.  Col lege of Phys ician s &  S urgeons (S ask .) (1995), 26 Admin. L.R.

(2d) 169. The cour t h eld th at  th e mem bers of a medical discipline comm itt ee

could  us e t he ir own  me dical k nowled ge t o ass ess t he  eviden ce. However ,

havin g r ece ive d e xper t  eviden ce fr om cardiologi st s a s t o the s tanda rd of ca re

expect ed of a car diologist, t he y could  not  us e t he ir own  me dical k nowled ge t o

“impress on th e evidence their private views of the sta nda rd dema nded of a

cardiologi st ” (at  177).  Se e a lso Todorov v. Canada (Min ister of Em ployment

and Immigrat ion) [1993] F .C.J . N o. 216 , (Q.L.), (1993), 160 N .R.  158 (F .C.A.).

An appea l of a t ribun al’s decision wa s allowed in consequ ence of its failur e to

not ify a  pa r t icip ant  tha t  not ice of a  fact  wa s t o be  taken  (in  sp it e of a

st a tu tory r equir em en t  to give n ot ice). Thes e ca se s a re ci ted  in  the d iscuss ion

on t he s ubject  of official n otice in Macaulay104 at  12.33.
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  S u p r a , note  13 .
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L. Rights of Participants [to representation, participation]:
1. Representation rights

PROVISION 34.1

The r ights t o represen ta tion ar e as follow:

• a pa rt y ha s th e right  to self-repr esent at ion, or t o be represen ted by

coun sel

• rep res en ta t ion  of non-pa r ty pa r t icip ants i s a t  the d iscret ion  of the

t r ibunal

• a w itn ess h as  th e righ t t o be advis ed by couns el.

Explanatory Notes

For a n exten sive discussion of the right  to repr esent at ion by counsel un der

th e comm on law, see Macaulay105 at  12.27 “Right t o Legal Counsel a nd Ot her

Repre sen ta ti on”. 

The d iscuss ion  in  Macaulay also deals with  th e right  to repr esent at ion by

non-lawyer a gents . Subject to any st at ut ory provisions, th e lat ter  ha s been

held t o be a ma tt er with in t he gener al a ut hority of a tribu na l over its  own

pr ocedu re. Th e au th ors set  out  th e factors  a t ribu na l migh t consid er in

deciding whet her  to allow non-lawyer r epresen ta tion. They also ra ise th e

quest ion of when a n a gent’s par ticipation m ight a moun t t o an u na ut horized

practice of law contr ary to provincial statut ory prohibitions.

The r ights of represen ta tion an d advice do not im pose a dut y on the t ribun al

to pr ovide coun sel.
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106
  N o t e t h a t  t h e  e x is t in g  A lb e r t a  Ad m inis t ra t ive  Procedures  Ac t , R .S .A. 1980 ,  C .  A-2 ,

con ta ins  the  fo llowing  p rov i s ions  wi th  r e spec t  t o  pa r t i c ipa t ion  r igh t s :  

s. 4  Be fore  a n  a u th or it y, in  th e ex er cise  of a s ta tu tor y p owe r , r efu se s t h e a pp lica ti on  of

or m ak es a  decision  or or der  ad ver sely a ffectin g th e r igh ts  of a pa rt y, th e a ut hor ity

(a ) sh a ll gi ve t h e p a r ty  a  re a son a ble  opp or tu n it y of fu r n ish in g r ele va n t e vid en ce t o th e

au th ori ty ,

(b ) s h a l l i n fo r m  t h e  p a r t y o f t h e  fa c t s i n  it s  p os s es s io n  or  t h e  a l le g a t io n s m a d e  t o  i t

con t r a r y t o t h e  in t e r es t s of t h e  pa r t y i n  su ffi ci en t  d et a il

(i) t o p er m i t h im  t o u n d er s ta n d  t h e fa ct s  or  a lle ga t ion s , a n d

(i i) t o a f fo r d h i m  a  r e a s on a b l e o pp or t u n i t y  t o fu r n i s h  r e le v a n t  ev id e n ce  t o

con tr a di ct or  exp la in  th e fa cts  or a lleg a ti on s,

a n d

(c) s h a ll  gi ve  t h e p a r t y a n  a d eq u a t e op p or t u n it y  of m a k i n g r e pr e se n t a ti on s  by  w a y of

ar gum ent  to  th e au th ori ty .

(cont in u ed ...)
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2. Participation Rights

PROVISION 34.2

Th e r igh ts of p a r t icip a t ion  res pe ct in g t he s ubs tance of t he m at ter  be fore

th e tr ibuna l ar e as follow:

• pa r t ies s ha ll be  given  a  fa ir  opp or tunit y t o pr es en t  a  case  and t o know

an d r espon d t o th e case  th ey a re t o meet , inclu din g an y

rep res ent at ions of oth er p ar ticipa nt s t ha t a re r eleva nt  to a n is su e in

tha t case

• pa r t icip a t ion  r igh ts of n on-pa r ty pa r t icip ants a re a t  the d iscret ion  of

th e tr ibun al.

Explanatory Notes

Purpose of the provision

This first sub-clause embodies a funda menta l tenet of administra tive law. It

is in cluded in  th e Model Code to pr ovide inexpe rien ced tr ibun als  with  a b as is

in  pr in cip le  for  unde rst anding t heir  du ty t o pa r t ies in  pr oceedings  be fore

them  in term s of 

• the informat ion th at  they mu st provide to part ies, and 

• th e opport un ities th ey mus t give for pa rt ies to presen t evidence an d

argum ent, an d to respond to other representa tions and to cross-

exam ine.106
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  ( .. . cont inu ed)

S e ct i on  6  of t h e  A ct  p r ov id e s  t h a t  t h e  en t i t le m e n t  t o m a k e  r e p r e se n t a t i on s  i s n o t  t o b e  t a k en

as a n en t i t lem ent  to  ma ke ora l  repr esent at ions so long a s  th e par ty  is  given a n opport un i ty  to

ma ke rep resen ta t ions  adequ ate ly  in  w r i t ing .  Nei th er  does  i t  a f ford  a  r igh t  to  be  repr esent ed

by cou ns el.

107
  An  Albe r t a  Cour t  o f  Queen’s  Bench  dec i s ion  tha t  ap t ly  il l u s t r a t e s  a pp l i ca t ion  o f t he  “case

to  mee t”  p r inc ip l e  i s  R ober t B rot h ers  Fa rm in g v . A lb ert a (M in ist er of A gri cu ltu re, F ood  A n d

Ru ral  Deve lopm ent )  (1995),  24  Admin .  L .R.  (2d)  252 .

108
  Th e r igh ts  of pr es en ta ti on  h a ve a lr ea dy  be en  a dd r es se d t o som e d egr ee  in  th e p r ovis ion s

ab ove th at  dea l wit h t he  form  of hea rin gs (th at  is, wr itt en , electr onic, or or al). As w ell,

P r ovis ion  43 .1 d ea ls w it h  a n oth er  a sp ect  of th e ‘case  to m ee t’ pr in cip le– th e r u le t h a t d ecis ion s

ma y  no t  be  based  on  f act s  o r  l ega l  is sues  th a t  h ave  no t  been  d i sc losed  to the  pa r t i e s .

121

The  pr inciple st at ed in  Pr ovision 34.2 does n ot give t he p ar ticipa nt s full

cont rol over th e presen ta tion of th eir case (though in  some cases th is ma y be

ap pr opria te). Ra th er, t he e xten t t o which pa rt icipan ts  ma y call an d exa min e

or cross-exa min e wit ne sses , an d pr esen t e viden ce an d a rgu me nt , will va ry

dep en din g on t he  na tu re  and  comple xit y of th e m att er  before  th e t ribu na l. 

Th e pr inciple is  ad ap ta ble t o th e full r an ge of adm inis tr at ive pr oceedin gs,

an d t her e ar e a gr eat  ma ny cas es t ha t ela bora te h ow it a pplies in  pa rt icular

ci rcumstances.  These  cases  a re too numerous  to t ry  to include  or  summar ize

them in  th i s annota t ion .107 

However, the cases on t wo part icular su b-topics of th e genera l principle are

h igh ligh ted , a s fol low. F ir st , wit h  res pe ct  to the r igh t  of pa r t icip ants t o know

the ca se  they a re t o meet , t her e is a  se pa ra te p rovis ion  as t o in format ion  tha t

comes to a  hear ing  panel’s  a t ten t ion  dur ing  permiss ib le  consulta t ion  by the

pa nel  with  cer ta in  ca tegor ies of p er son s (s ee  Provis ion  34 .3 be low). Secon d,

with r espect to th e right s of par ticipant s to respond t o the case t hey ar e to

meet, the question of whether  ther e is a requirement  to allow cross-

exam ina tion is add ressed im media tely below.108

Wh ether the principle creates a requirement t o allow cross-examin ation

Wher e a t ribu na l allows pr esen ta tion  of eviden ce to be by wa y of witn esses , it

should also allow cross-examinat ion, and r ebutta l by way of witnesses.

However, cross-examina tion is not a  right  at  comm on law. It m ust  be

per mit ted  only to t he e xten t t ha t it  is r equ ired  to a fford a  pa rt y “a fa ir
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  N o t e t h a t  t h e  e x is t in g  A lb e r t a  Ad m in ist ra tiv e Proced u res A ct, R.S.A. 1980 ,  c.  A-2 ,

con t a in s a  r eq u ir em en t  wi t h  r es pe ct  t o cr oss -ex a m in a t ion , a s fol low s: 

s . 5  W h e n  a n  a u t h o r it y  h a s  in f or m e d  a  p a r t y  of fa c t s o r  a ll eg a t io n s a n d  t h a t  p a r t y  

(a )  is  en t i t l ed  u nder  sec t ion  4  to  con t rad ic t  or  exp la in  t hem ,  bu t

(b) w ill n ot h a ve a  fa ir  opp or tu n it y of d oin g s o wi th ou t cr oss -exa m in a ti on  of th e

pe r son  ma king  the  s t a t em en t s  t h a t  cons t i t u t e  t h e  f act s  o r  a l l ega t ions ,

th e a u th ori ty  sh a ll a fford  th e p a rt y a n  opp ort u n ity  of cros s-ex a m in a tion  in  th e p re se n ce

o f t h e  a u t h o r it y  or  o f a  p e r s on  a u t h o r i ze d  t o h e a r  or  t a k e  e vi d en c e fo r  t h e a u t h o r it y .

122

oppor tuni ty to cor rect  or  cont rover t  any  relevant  sta tement  brought  forward

to his pr ejudice”.

See R e J acks on an d O nt ario L abou r R elation s Boa rd , [1955] O.R. 83, per McRuer

C.J .H .C.; County of S trath cona v. M aclab Enterprises [1971] 3 W.W.R. 461 (Alta .

C.A.);  Murray  v. M D R ocky vi ew (DA B) (198 0) 21  A.R. 5 12, a t  527 -29 (Al ta . C.A.);

R e OE X E lectrom agnetic In c v. B C (S ecur it ies  Com m ission) (1990) 43 Admin . L.R.

274) (B.C. C .A.).109 

In  Murray v . MD Rockyv iew (DAB) (supra ),  the cour t  added  tha t  the

obl iga t ion  so s ta ted  “will ge ner a lly a r ise wher e t he evid en ce is in  rela t ion  to

a  vit a l iss ue which  will have a  di rect  bea r in g on  the Board’s de cis ion  and

more pa rt icularly so, where th e person giving th e evidence purport s to be

knowled geable in  the a rea .” (at  528).

3. Consultation by the hearing panel / provision of information that arises

PROVISION 34.3

Wher e pa ne l me mb ers  cons ult  wit h on e a not he r, wit h ot he r a djud icat ive

mem bers of the tr ibuna l, with st aff of the t ribun al, or with a ny other

per son h avin g tech nica l or specia l kn owledge, at  an y st age in  th e

pr oceedings , a nd n ew facts or  new lega l iss ues  a r ise t ha t  a re l ik ely t o a ffect

th e rea sons or order, th e pan el sha ll appr ise th e par ties (an d other

pa r t icip ants,  de pe nding on  the t er ms of t heir  pa r t icip a t ion ) of the n a ture of

this new informat ion and give them an opportunity to make

representa tions.
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Explanatory Notes

Purpose of the provision

Th is  pr ovis ion  em bod ies a  pr in cip le  la id  dow n in  recent  case  la w on  the

su bject of consu lta tion  by pa nel m emb ers . The s ubs ta nce of the p rovision is

an  elabor a t ion  of the “case  to meet” pr in cip le  for  a  pa r t icu la r  kin d of

circum sta nce (consult at ion), and  is captu red by it. Th e provision is included

for  the  guidance  of those t r ibunals for  which  such  consulta t ion  procedures a re

appr opriat e.

Propr iet y of  ad opt in g the provi sion

Th e p rovis ion  contem pla tes  consu lt a t ion  of the t ype d es cr ibed . H owever , such

consulta t ion  may not  be appropr ia te  for  every t r ibunal . Whether  the

provision is appropriate depends on the str ucture of the t ribuna l. It also

depends on wh eth er t he r easons for consu lta tion–th e benefits of th e acquired

exper ien ce of all t he  me mb ers , an d consist en cy in decision  ma kin g, out weigh

th e pot en ti a l dis adva nt ages– th e h amp er ing of judicia l in dep en den ce, an d

interference with th e part ies’ opportunity to respond to all argum ents.

Tr ibu na ls sh ould ca refu lly ba lan ce th ese fa ctors  in s tr uct ur ing a ny

consulta tion process, and in adopting this provision for th eir rules.

Key decision

Con sol id at ed-Bat hurst P ack agin g v . In ternat ion al  Woodwork ers of A m erica

[1990] 1 S.C.R. 282, 42 Adm in. L.R. 180 , (S.C.C.) cont ain s t he r equ irem ent

tha t  pa r t icip ants b e a pp r ised  of new in format ion .

Meetin g th e requirem ents: confl ict wi th  solicitor-client p rivilege

Wh er e informat ion  is  su pp lied  to the t r ibuna l by t r ibuna l cou nse l (for

exam ple a  legal opin ion), th ere  ma y be some concern  th at  pr ovision of th is

inform at ion to part icipan ts pu rsu an t t o the obligation sta ted a bove ma y

conflict wit h s olicitor-client  pr ivilege. H owever, s uch  an  opinion  is u nlik ely t o

fall w ithin t he  pr inciple or  th e r ul e for solicit or-clien t p rivilege . See  Melanson

v. N ew Bru nsw ick (Workers’ Compensat ion Board ) (1995), 25 Ad min . L.R.  (2d )

219 (N .B.  C.A. ) a t  228, wh er e t he cou r t  sa id  tha t  a  lega l op in ion  given  to the

WCB wit h r espect  to t he in ter pr eta tion  of legisla tion  germ an e to a  claim
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before on e of t he Board’s t r ibuna ls  wa s n ot  pr ivi leged.  Th e cou r t  poin ted  out

tha t t he WCB is not a  part y adverse in inter est to claima nts, a nd th at  the

cla im was  not  g iven  in  contempla t ion  of l it iga t ion .  In  the  cour t ’s  view the

opinion was for the benefit of employers and employees as well as for th e use

of the Board, an d could not be withheld.

Con flict  may be a void ed  in  any ca se  by su pp lying t he s ubs tance of t ha t  pa r t

of the  opin ion  tha t  mus t  be d isclosed  accord ing  to Provis ion  34.3 (tha t  i s,  the

lega l iss ue, abs t racted  from the op in ion ), r a ther  than  the op in ion  it se lf.

Ot her princip les  relat ed  to con su lt at ion  by  th e hear in g pan el

The Consolidated-Bathu rst decision a lso conta ins a n exten sive discussion by

th e Supr eme Court  of Can ada  on th e type of consu lta tion by pan el member s

tha t  is  a llowed.  Con su lt a t ion  with  other  mem bers of t he t r ibuna l who a re n ot

on t he p an el, on lega l an d policy issues , is per mit ted , un der  cert ain

condi t ion s.

One condition is tha t t he decision m ust  be ma de, and  be seen t o be made, by

those  wh o condu cted  the h ea r in g. A t r ibuna l’s a r rangemen ts for  consu lt a t ion

may not operate or appear t o operat e as a constr aint on th e panel members’

ability t o make t heir own in dependen t decisions. (In t he Consolidated-

Bat hu rst case,  a  procedure  under  which  no consensus  was  reached or  vote

ta ken, a tt enda nce was volunt ar y, no minut es were kept , and  th e decision was

left  en t ir ely t o the h ea r in g panel , was h eld t o be  pe rmissible). S ee  in  cont rast

T rem blay  v.  Qu ebec (Com m ission  des a ffai res  social es) [1992] 1 S.C.R. 952

(S.C.C .), wher e con su lt a t ion  machin er y t ha t  in volved  compu lsory

consulta t ion ,  held in  order  to a r r ive  a t  a  consensus  together  wi th  persons  who

wer e n on-pa ne l mem ber s, wa s h eld t o violat e t he  ru les of n a tu ra l just ice. 

See also Glengarry Memorial Hospital v. Ontario (Pay Equity Hearings Tribun al)

(199 3), 110 D.L .R. (4 t h) 260  (On t . Div. Ct .); J am es v. Canad a (Minister of

Em pl oym ent &  Im m igr at ion ) (1991) 45 F.T.R. 139, at 142 (T.D.). Both  cases

in volve d p er missible  consu lt a t ion .

A second condit ion  i s tha t  the  panel  cannot  d iscuss  facts  or  evidence  in  the

case tha t  it  has  hea rd , bu t  in  r el a tion  to wh ich  it  has  not  ye t  made factua l

de ter min a t ion s.  Qu es t ion s of fa ct  must  be  di st in gu ished  from pol icy
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quest ions, on wh ich consult at ion is permit ted. In  th e Consolidated-Bath urst

decis ion, Gont hi er  J .:

The determination and assessment of facts are delicate tasks which turn on the
credibility of the witnesses and an overall evaluation of the relevancy of all the
information presented as evidence. As a general rule, these tasks cannot be
properly performed by persons who have not heard all the evidence and the
rules of natural justice do not allow such persons to vote on the result. Their
participation in discussions dealing with such factual issues is less problematic
when there is no participation in the final decision. However, I am of the view
that generally such discussions constitute a breach of the rules of natural justice
because they allow persons other than the parties to make representations on
factual issues when they have not heard the evidence.

See also El lis-Don  Lt d. v. Ontario (Labour R elations Board) (1998) 38 O.R. (3d)

737 (C.A.), aff’g [1995] O.J . No. 3924 (Q.L.), (1995) O.A.C. 45 (On t. G en . Div.)

(app lica t ion  for  l eave to appea l  to Supreme Cour t  of Canada  g ran ted  Jan .  21 ,

1999). Th is  case  in volve d a  pos t -hea r in g m eet in g a t  wh ich  the fu ll Labou r

Rela t ions  Board  (including non-panel  members ) d iscussed  whe ther  pa r t icu la r

act ion s of t he u n ion  const it u ted  aba ndon men t  of it s b a rga in in g r igh t s.  Th e cou r t

reject ed t he a rgu men t t ha t t his  was  a d iscus sion of fact cont ra ry t o th e ru ling in

th e Consolidated-Bathurst de cis ion , r a ther  than  a  pe rmissible  discu ss ion  of a

policy issue.

Fu rt her , new e viden ce ma y not b e pr esen ted  to pa nel m emb ers  in t he

ab sen ce of th e pa rt ies (or oth er p ar ticipa nt s, depen din g on th e te rm s of their

par t icipa t ion).

The cour t  in  Consolidated-Bathu rst cited Kane v. Board of Governors of the

Un iversi ty of B riti sh  Colum bia, [1980] 1 S.C.R. 1105, a t 11 13-14 in s up port  of this

pr in cip le.  Se e a lso El lis-Don  Lt d. v. Ontario (Labour R elations Board),  cited at

page 125.

Provi ng that  th e pa nel d id  not com ply w ith  th e requirem ents  

Prin ciples such as th ose just discussed ra ise the quest ion of how a par ticipan t

is t o kn ow wh et he r t he  pr inciples  wer e followed in  th e pr oceedin g, a nd

wh et her  on  review, the d ecision-maker  or  st a ff can  be  compe lled  to tes t ify

about  th e de liber a ti ve pr ocess. 
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This  que st ion is a  developing a rea  of law, a nd  is a ddr essed  in Macaulay110 in

two sect ions: in Ch ap ter  22 “Tribu na l Decisions” at 2 2.3.1(v)(i); an d in

Cha pter  28 “Rehea rings, P etitions, Appeals a nd Reviews” at  28.19(e). Ther e

is  a  common la w t es t im onia l immunit y which  pr ovid es  tha t  a  di scover y of

decision ma kers t ha t will reveal their men ta l processes will not be compelled,

un less th e person seekin g compulsion can sh ow a prim a facie case of

impr opriety in t he decision-ma king pr ocess. (See Agnew v . Ontario

Association of Architects (1988), 30 Ad min . L.R.  285 (Ont . Div.  Ct .).) I n

T rem blay  v.  Qu ebec (Com m ission  des a ffai res  social es) [1992] 1 S.C.R . 952 , a t

965-66, Just ice Gonth ier said:

The institutionalization of the decisions of administrative tribunals creates a
tension between on one hand the traditional concept of deliberative secrecy and
on the other the fundamental right of a party to know that the decision was made
in accordance with the rules of natural justice. ...
Accordingly it seems to me that by the very nature of the control exercised over
their decisions administrative tribunals cannot rely on deliberative secrecy to the
same extent as judicial tribunals. Of course, secrecy remains the rule, but it may
none the less be lifted when the litigant can present valid reasons for believing
that the process followed did not comply with the rules of natural justice.

J us tice Gont hier  accordingly d ism issed  th e objections of the t ribu na l to

que st ions pu t t o its secr eta ry wit h r espect  to t he t ribu na l’s pr ocess for dea ling

with d ra ft decisions. (Note th at  in doing so the J ust ice distin guished bet ween

quest ions as t o the t ribun al’s form al pr ocess (on wh ich questions wer e to be

a llowed a ccording t o the d ecision), a nd “m at ter s of s ubs tance or  the d ecision

ma kers ’ th inkin g on s uch  ma tt er s” (at  964).) 

See also Ell is -Don  Ltd . v.  On ta rio (La bou r R ela tions B oard) (1994), 110 D.L.R.

(4 t h) 731 , 24  Adm in . L.R . (2d ) 122  (On t . Div. Ct .) a nd Glengarry Memorial Hospital

v. Ontario (Pay Equity H earings Tribuna l) (199 3), 110 D.L .R. (4 t h) 260 (Ont . Div.

Ct .); Welland County General Hospital v. Ontario (Pay Equity H earings Tribuna l)

(199 3) 10  Adm in . L.R . (2d ) 232 ; Apotex Inc. v. Alberta [1996] 7 W.W.R. 207 (Alta .

Q.B.). These cases dea l with t he compulsion of administ ra tive decision m ak ers t o

tes t ify a bou t  a lle ged  im pr opr iet ies  in  the d ecis ion -makin g proces s.  Se e on  the

sam e topic Mullan, Da vid J., “Policing the Consolidated-Bath ur st Limit s - Of

Whistleblowers a nd Ot her  Assorted Cha ra cters”, (1993), 10 Admin. L.R. (2d) 241.
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Some of th e case s dis cuss ed de al wit h s ta tu tor y imm un ities  to compu lsion in  th e

enabling stat utes.

4. Procedure on default

PROVISION 34.4

Wher e a p ar ty or p ar ticipa nt  who h as  been  not ified of a p roceeding fa ils t o

appea r or t o part icipat e, the t ribun al m ay pr oceed an d ma y render  a

decision in t heir a bsence.
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M. Keeping Record, Transcript

PROVISION 35.1

A tribunal sha ll compile a record of any proceeding in which it issues a

fin a l decision .

Explanatory Notes

Th e r ecor d s hould  conta in  the following: 

• th e docum ent  by which th e proceeding wa s comm enced

• the n ot ices i ss ued  to pa r t icip ants or  pot en t ia l pa r t icip ants of r ece ip t  of

th e ap plicat ion

• th e not ices of th e pr e-hea rin g confer ence a nd  th e he ar ing

• any  pre-hear ing  orders

• any  in te r im orders

• an y oth er w rit te n d ecisions m ad e in  th e cours e of the  pr oceedin gs

• any  documentary evidence

• any  sta tement  of agreed fact s

• an y video or au dio recording ma de by th e tr ibuna l

• any  t ranscr ipt  of ora l  ev idence

• a st at emen t of any ma tt ers officially noticed

• the decision an d reasons.

The record should not include the personal notes of panel members.

Th is pr ovision a pplies  to t he  pr e-hea rin g confer en ce port ion of a pr oceedin g.

It  is  a lso mea nt  to app ly t o pr oceedings  unde r  Provis ion s 2  to 5 (or  a

tr ibuna l’s equivalen t r ules) where a  tr ibuna l ma kes a  decision t o refuse to

accept  an  ap plicat ion, or r efuse s t o cont inu e wh ere  pr oceedin gs h ave  begu n,

or makes a decision on th e basis of consent of the pa rticipants.
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PROVISION 35.2

A t r ibunal  may record  and  t ranscr ibe  the hear ing . 

Wher e a  re qu est  is m ade by a  pa rt icipa nt , a  tr ibu na l sh a ll r ecord, a nd

provide a tr an script of, a hea ring. A tribu na l ma y requir e th at  a

pa r t icip ant  makin g such a  reques t  pa y or  pr ep ay t he cos t  of t ranscr ip t ion .

Explanatory Notes

Although it  has  been  held tha t  ne ither  the common law nor  the  Charter of

Rights  requ ire a t ra nscript  of proceedings (see Kandiah v. Canada (Minister

of Em ployment and  Im m igration  (1992), 6 Adm in . L.R.  (2d ) 42  (F .C.A.)),

there may be circumst ances  in  wh ich  the a bs en ce of a  t ranscr ip t  may a mount

to a br each of na tu ra l justice becau se th e cour t in  a judicial review

app lica t ion  is  not  on  th is  account  able t o ru le  on  the r ea son ablen es s of a

tr ibuna l’s conclusions. See Fariuji v. Canada (Minister of Em ploym ent and

Im m igration (1994), 30 Ad min . L.R.  (2d ) 153 (F .C.T.D.), in  wh ich  a  mat ter

was r etu rn ed to th e tr ibuna l for a  new h ear ing before a  differen t pa nel

because  the a bs en ce of a  t ranscr ip t  made  it  im pos sible t o ru le  on  the

rea sonablen ess of th e conclusions. However, if th e record a llows a pr oper

disposit ion of the a ppea l or re view, th e ab sen ce of a t ra ns cript  is n ot in  its elf

a violation of na tu ra l justice. See C.U.P.E., Local 301 v. Montreal (City)

[1997] 1  S.C.R.  793,  in  which  the  absence  of a  t ranscr ipt  was  held not  to

violate  na tu ra l just ice, as a ffida vit evid ence pr esen ted  in conjun ction wit h

th e ap plicat ion for review p rovided a n a dequ at e re cord  for d ete rm inin g if

ther e h ad b een  an  eviden t ia l basi s for  the t r ibuna l’s finding of fa ct .
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111
  For  cases  dea l ing  wi th  d efect ive  recordings ,  see  Okeyn an v .  Pr ince  Alber t  Peni tent iary

(19 88 ), 20  F .T.R . 27 0 (T .D. ), in  wh ich  th e a bs en ce of a  com pl et e t r a n scr ip t of a  de te n ti on

he ar ing  (res ult ing  from  tech nica l pr oblem s in  re cordin g) ad ded  to t he  re view  cour t’s difficulty

in  s a t is fy in g  it s elf t h a t  th e  a pp lica n t  h a d  h a d a  fa ir  h e a rin g ; D e sj a r d in s  v .  C a n a d a  (N a t i o n a l

Parole  Board ) (1989), 29  F.T .R. 38 (T .D.), in w hich  des pit e ga ps in  a r ecord ing , th e tr an scrip t

sh owe d a  good  ven ti la ti on  of th e is su es  a n d d id  n ot d ep r ive  th e a pp lica n t of a  gr ou n d of

r e v ie w .
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Tribun als sh ould not resist  recordings on th e basis t ha t t his can  chan ge the

informa l tone of a hearing. A tape r ecording is a simple and u nobtrusive

device, and a n a ccur at e record of a proceeding is highly desir able.111
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PART 3. DECISION AND REASONS

Overview: 

Th is  pa r t  de a ls  with  the m at ter s t ha t  pe r ta in  to the r es u lt  of the decision

ma king pr ocess–th e decision an d rea sons. All of th e following ar e consider ed:

A. In ter im decisions

B. The requi rement  for  a  writt en version of the decision

C. Reasons for decision (rea son s s hould  be  requir ed  for  a ll  fin a l decisions)

D. The requi rement  tha t  notice of decision be given to the pa rticipants

E. Public availability of the decision

F. Man dat ory time lines for decisions, a nd wh at  is to be done where a

decision is n ot ren dered wit hin a  rea sonable t ime 

G. Decision by the majority, and  how th e decision is to be reached wh ere t he

pan el is divided

H. Factors for decision-mak ing/ staff involvem ent: the  requirement  tha t

tr ibuna l decisions be based only on inform at ion whose subst an ce has

been disclosed to par ticipant s, an d in r elat ion to which they h ave been

given an  opport un ity to ma ke a s ubm ission, and t he limit at ions where

st a ff is  in volved  in  the d ra ft in g of t he d ecision  

I. Reconsid eration  of the decision

J . The correction of errors.
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  R.S .C. 1 98 5, c.  N-20.
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A. Interim Orders

PROVISION 36.1

A t r ibunal  may

• make in ter im  orde rs a nd d ecisions

• impose condit ions on the gr an t of an int erim order

• vary t he int erim order  by the fina l order

• ma ke th e fina l order ret rospective to the da te of the int erim order .

Explanatory Notes

The pr ovisions regar ding var iat ion of the int erim order  by the fina l order,

and r et rosp ect ivi ty, a r ise fr om an  is su e t ha t  a rose  be fore t he F ed er a l Cour t  of

App ea l a nd t he S upr em e Cour t  of Ca nada  over  in ter im  orde rs for  t elep hone

ra te  increases.  In  Bell Canada v . Canadian R adio-Television and

Telecomm un ications Com m ission [1989] 1 S.C.R . 1722, 38  Admin . L.R. 1, t he

disput e was wh eth er t he power t o issue inter im decisions u nder  th e Nat ional

Transportation Act112 included th e power to retr ospectively adjust  for r evenue

excesses collected pu rs ua nt  to a  ra te t ha t h ad  been  set  on a n in ter im ba sis.

Over turn ing  the Federa l Cour t ,  the Supreme Cour t  of Canada  he ld  tha t  the

CRTC’s power s t o ma ke in te rim  order s im pliedly i nclu ded t he  power  to va ry

th ese by a su bsequen t decision, ma king t he la tt er r etr ospective.

PROVISION 36.2

Reasons for an  int erim d ecision or order  need n ot be given.

Note: This  is  an  excep t ion  to the gen er a l du ty t o give r ea son s in  Provis ion

38.1.
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Explanatory Notes

Though r easons m ay often  be appr opriat e, this sh ould not be a r equirem ent

for  a l l cases . Often  in te r im orders  a re meant  to preserve the  sta tus  quo,  or

protect th e public interest, un til the ma tter  is heard. Such judgement s are

la rgely d iscret ion ary. T he giving of r ea son s m igh t  a lso crea te a  pe rcep t ion

tha t a  ma tt er is being pre-judged.

However, where t hey ar e appr opriat e, reasons s hould be given.
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B. Decision in Writing

PROVISION 37

A decision  of a t ribu na l sh a ll be g iven  in  wr it ing. 

Wh er e a  t r ibuna l m akes  an  ora l decision , it  sh a ll be  follow ed  by a  de cis ion

in w rit ing.

Th e t ranscr ip t  of an  ora l decision  sa t is fies t he r equir em en t  tha t  a  de cis ion

be given  in w rit ing.

Wher e an  ora l decision is given , it sh all t ak e effect on  th e da te s pecified by

the t ribuna l, or if none, then  when t he writt en decision is issued.

A deci sion  may be g iven  in  an  el ect ron ic forma t  p rov ided  tha t  forma t  is  a s

se cure fr om tampe r in g a s i s a  wr it t en  docu men t , a nd i s a s ca pa ble of

imm ediat e verificat ion as being t he decision of the pa nel a s is a signed

docum ent . At t he r equest  of a pa rt icipan t, th e tr ibuna l sha ll provide a

perma nent  or paper record.

Explanatory Notes

Because  res erved  decisions can  crea te a  ba cklog, ora l decisions sh ould

som et im es  be  en couraged,  to be  follow ed  by a  wr it t en  de cis ion  or  t ranscr ip t  of

the  ora l  decision .
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113
  The  ac t  p rov ides  a s  fol lows :

7.  W h en  a n  a u th or it y ex er cise s a  st a tu tor y p owe r  so a s t o a dv er se ly a ffect  th e r igh ts  of

a  pa r ty , th e a u th or it y s h a ll fu r n ish  to e a ch  pa r ty  a  wr it te n  st a te m en t of it s d ecis ion

s et t in g  ou t

(a)  t h e fin din gs of fa ct on  wh ich  it b as ed  its  de cision , an d

(b)  t h e r ea son s for  th e d ecis ion .
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C. Reasons

PROVISION 38.1

A t r ibuna l sha ll give r ea son s for  it s fina l decision .

Explanatory Notes

Purpose of the provision

Th is  pr ovis ion  crea tes  a  requir em en t  tha t  t r ibuna ls  pr ovid e r ea son s for

decision. This provision should be adopted by all tribunals. There is an

a rgu men t  tha t  rea son s a re s omet im es  rout in e or  t r it e,  and a  formal

req uir eme nt  can  involve expen se or de lay wit hou t s ignifican tly a dva ncing

pa r t icip ants’ righ ts.  However , t he for m and e xt en t  of rea son s ca n  reflect  the

complexity of the issue. In simpler cases reasons ma y be given orally (and a

tr an scrip t p rovided ). This ca n a ddr ess t he  pr oblem of dela y.

Reasons  to g ive reasons

The existin g Albert a Adm inistrative Procedures Act s. 7 con ta ins  a  r igh t  to

reasons.113 Cour ts  int erp ret ing se ction 7 h ave e xpre ssed  th e following

purposes for the right to reasons: 

• wr it t en  rea son s a re m ore l ik ely t o have been  pr ope r ly t hough t  ou t  and

th us  ma ke for a  bet ter  decision;

• tr ibu na ls ben efit from  ha ving t he ir d ecisions exposed t o publi c scrut iny;

• writt en r easons r einforce public confidence in ad min istr at ive bodies;

• th ey allow t he p ar ties  to a sses s wh eth er t her e ar e grou nd s t o appe al a nd

to know the case to be met if ther e is an a ppeal; and 

• they a llow t he r eviewing or  app el la te t r ibuna l t o know t he basi s of t he

decision.
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114
  Th e cour t r ega rd ed r ea son s a s n ecess ar y in  th e cas e befor e it (a n a pp licat ion, on  th e ba sis

of h u m a n i t a r ia n  a n d  com p a s si on a t e  gr ou n d s , for  e xe m p t ion  fr om  a  r e qu i r em e n t  t h a t

ap plica tion  for pe rm an en t r esid en ce be m ad e from  out side  Ca na da ), but  he ld t ha t t he

re qu ire m en t h ad  bee n  sa tis fied  by t h e p rov ision  of th e n ote s of th e ju n ior im m igr at ion  officer. 
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Apart from these pra ctical considerat ions, a funda ment al point is tha t people

sh ould  be  given  rea son s for  the d ecisions t ha t  a ffect  them , a s a  mat ter  of

fairness.

Comm on law p osition

When cons ider ing whethe r t o adop t  t h is  prov is ion , t r ibunal s shou ld  have

regar d to recent d ecisions in which t he a bsence of rea sons ha s been h eld to be

a  br ea ch of th e r ul es of na tu ra l just ice. 

The se decisions  wer e re cent ly reviewe d by t he S up rem e Cour t of Can ad a in

Bak er v . Ca nad a (M in is ter  of Cit iz ensh ip  an d  Im m igra ti on) [1999] S.C.J . N o.

39. The Court  concluded tha t

 

... it is now appropriate to recognize that, in certain circumstances, the duty of
procedural fairness will require the provision of a written explanation for a
decision. The strong arguments demonstrating the advantages of written
reasons suggest that, in cases such as this where the decision has important
significance for the individual, when there is a statutory right of appeal, or in
other circumstances, some form of reasons should be required.114

See also Futu re Inns Can ada I nc. v, Nova S cotia (Labour R elations Board) (199 7),

160 N .S.R. (2d) a nd 473 A.P .R. 2 41 (C.A.), i n  wh ich  after  a  thorough  review of th e

au th orit ies, t he cour t s ent  ma tt ers  to be r ehe ar d by a  differen t p an el, on t he b as is

th at  it was  not possible to see wha t t he t ribun al ha d done in r elation t o a nu mber

of factua l  and l ega l i ssues  tha t  had  been  ra i sed,  and the  deci sion  was accord ing ly

“reached in  a  pa ten t ly unreasonab le  manner  and  con t ra ry  to the  ru les  of na tu ra l

just ice” (a t  258 ); Brochu v. Bank of Montreal (1997) 45 Admin. L.R. (2d) 312

(F .C .T .D .),  in  wh ich  the  cour t  s a id  tha t  an  impl ied du ty to g ive r easons  is  more

lik ely  to be  found w her e t her e is  a  r igh t  of app ea l or  wh er e t he a va ila bil it y of

judicial review depends  on th e ability to demons tr at e th at  th e decision conta ined

e ithe r  a  ju r i sd ict iona l  er ror  or  an  e r ror  in  law. The cour t  he ld  tha t  in  the

circum st an ces (wh er e t he  tr ibu na l ha d before  it h ighly p re jud icial bu t ir re leva nt

alle gat ions, a nd  a r ecomm en da tion  from it s in vest igat or), th e r efus al t o give

rea sons ra ised an  inference th at  th e decision m ay ha ve been influenced by
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115
  For  su mm ar ies  of th e cases  see G au k,  C,  “The An nota ted Albert a  Adm inis t r a t ive

Pr ocedu re s Act - S ection  7: Th e Du ty t o Give R ea son s, in  Ad m in ist ra tiv e Ag en cy Pr act ice , Vol.

1, N o. 2 ,  May ,  1995  ,  a t  49 .
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ext r aneous  cons idera t ions . The cour t  r emit t ed the  mat t e r  t o t he  t ri buna l t o

provide reasons.

Application to adm inistrat ive approvals m ade with out a h earing

This rule is not mea nt t o apply to routine a dministr at ive approvals, made

without  a  hear ing  a t  the fi r st  instance

Content

Because  the for m and e xt en t  of rea son s r equir ed  will va ry gr ea t ly fr om one

type of decision  to another , t he Mode l Code  doe s n ot  conta in  a  pr ovis ion

sp ecifyin g t he con ten t  of rea son s.  However , t her e is a  su bs tan t ia l body of case

law w ith  res pect t o wha t r eas ons m us t cont ain . This  developed la rgely in

relation to the stat utory duty to give reasons.115 The main points of these

cases may be summa rized as follows:

• to meet  th e dut y, the r easons m ust  be proper, adequ at e an d int elligible 

• the r easons mu st deal with  the su bstan tial points th at  ha ve been raised,

an d m us t a llow th e re ad er t o know wh at  ma tt ers  th e decision m ak er d id

or did not ta ke int o account ; they mu st sh ow, whet her  expressly or by

necess ar y imp lication , th at  th e tr ibun al consid ere d t he fa ctors wh ich it

wa s r equ ired  by st at ut e to t ak e int o accoun t

• the  reasons  must  enable  the person  concerned  to assess  whether  there

a re  groun ds of a ppe a l. 

• the d uty is  not  fu lfil led w her e t he t r ibuna l m er ely r eci tes  the fa ct  tha t

evidence and a rgum ent s led by the p ar ties h ad been  consider ed, nor by

th e ba ld a sse rt ion t ha t "m y rea sons a re  th a t I  th ink s o". 

• in d eciding wh eth er t he d ut y is m et, t he cour t s hou ld consider  th e wh ole

cont ext in wh ich the im pugn ed decision wa s ma de, including ma tt ers

such as st at utory directives, planning inst rum ents, th e written  record,

an d in some cases, th e ar gumen ts a dduced

• in  view of the  fact  tha t  t r ibunals a re  often  meant  to provide quick  and

inexp ens ive res olut ions for disp ut es, a  tr ibun al m ay be  ent itled  to u se it s
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own expertise in  filling in gaps in  th e evidence, an d ma y not ha ve to

sp el l ou t  in  min ute d et a il  a ll  the fa ctors a nd com pu ta t ion s l ea ding t o the

aw ar d; however , for a n a ppea l cour t t o defer to a  tr ibun al's exp ert ise in

comin g to a conclusion, the r easons m ust  show how th e expertise wa s

appl ied t o th e fact s. 

• rea sons a nd  facts n eed n ot be st at ed sep ar at ely

• rea sons given  by a t ribu na l's solicitor ra th er t ha n by t he t ribu na l its elf

do not sat isfy a stat utory duty to provide reasons.

Tribuna ls should set out t heir own guidelines for conten t, ha ving regard to

th e comm on law requ iremen ts described a bove.

PROVISION 38.2

Where a  pan el member  dissent s, the d issent ing rea sons sha ll be included

with t he m ajority rea sons, at  th e election of th e pan el member . The

t r ibuna l sha ll pr ovid e d isse nt in g r ea son s a t  the r eques t  of the p a r t ies (or

other  par t icipants , depending  on  the  terms  of the ir  par t icipa t ion).

Explanatory Notes

When deciding whet her  to adopt t his pr ovision, a tr ibuna l might  consider

th at  th ere m ay be a  higher  motivat ion to achieve consensu s wher e dissent s

ar e n ot iss ue d. Cons en su al d ecisions m ay give  ris e t o grea te r cer ta int y an d

sta bility. This ma y be desirable for some contexts. Th ere is a lso danger,

however, tha t t he ina bility of a dissen tin g member  to ma ke th eir views

known  will en able t he m ajor it y t o di sr egard a  legit im a te viewp oin t  of a

minor i ty .

PROVISION 38.3

The duty to give reasons cann ot be waived by the pa rticipants.
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Explanatory Notes

When deciding whet her  to adopt P rovision 38.3, a t ribun al m ight consider

th at  it wou ld m ak e a t ribu na l’s pr ocesses  visible for all ca ses, a nd  would

ma ke decisions t ha t h ave pr ecedential va lue a vailable.

For cases of consent orders, the t ribuna l should stat e tha t t he par ticipan ts

consen ted, a nd t he r easons, if any, for its  concurr ence.
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D. Notice of Decision/Provision to Participants

PROVISION 39

A tribunal sha ll give notice to the part icipants of its decision an d reasons.
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  R .S .A.  1980 , c . D-32 .

117
  S.A. 1 984 , c. C-8.1 .
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E. Availability of Decision to Public

PROVISION 40

Th e decision of a  tr ibu na l sh a ll be a va ila ble t o th e pu blic on r equ est . 

Where  the condit ions  for  pr ivacy  under  Provis ion  23.1 have been  met ,  the

relevant private informa tion shall be deleted from the rea sons.

Th er e a re s ome t r ibuna ls  for  wh ich  th is  ru le  sh ould  not  be  se lected  because  of

th e privat e na tu re of their pr oceedings. Exam ples ar e tr ibuna ls un der t he

Dependent Adu lts Act,116 an d th e Child Welfare Act.117
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  S .A. 1984 ,  c.  A-8 .1 .

119
  S .A. 1992 ,  c.  E-13 .3 .

120
  R .S .A.  1980 , c . E-16 .
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F. Timely Decisions

PROVISION 41.1

Unless  the t r ibuna l ot her wise  orde rs a t  the close  of the h ea r in g, a  de cis ion

of the t rib un al s ha ll be iss ue d wit hin  [90 da ys] [a t ime  specified by t he

tr ibun al].

Explanatory Notes

Purpose

This pr ovision creates a  requ iremen t t ha t t ribun als set  th eir own tim e lines

for is su ing de cisions. The  tim e line ch osen by a  tr ibun al s hou ld su it it s

par t icu lar  decision-making funct ion .

Exam ples

Exa mp les of sta tu tor y tim e lines  for d ecisions a re foun d in  th e following

stat utes:

• Agricultural Pests Act,118 s.  14 (6): a n  app ea l u nde r  th is  se ct ion  (from a

notice issued by an  inspector un der s. 12) is to be hear d an d deter min ed

with in  5 d ays  of rece ip t  of not ice of the a pp ea l

• Environmental Protection and  Enh ancem ent Act,119 s. 90(1): a writt en

de cis ion  is  to be  is su ed  with in  30  da ys  a fter  the com plet ion  of the

hea r in g of a n  app ea l fr om de cis ion s u nde r  sp ecified s ect ion s of t he Act

• Expropriation Act,120 ss  16 , 18: ob ject ion s t o expr opr ia t ion s a re t o be

hea rd  by an  inqu iry officer, an d a  rep ort  to t he a ppr oving au th ority

made  by the office r , wi th in  30  da ys  of the office r ’s a pp oin tmen t ; the

ap pr oving a ut hor ity is  to conside r t he  rep ort  an d a ppr ove or disa ppr ove

th e expropriat ion, and give writt en r easons for its decision, with in 30

days of receiving the r eport (an d see s. 18(3))
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121
  R .S .A.  1980 , c . I -11 .

122
  S .A. 1988 ,  c.  L-1 .2 .

123
  S .A. 1987 ,  c.  M-5 .1 .

124
  Th e t im e lim it  doe s n ot r u n  du r in g a  pe r iod  of ad jou r n m en t (s . 40  (g)).

125
  S .A. 1988 ,  c.  M-13 .1 .
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  S .A. 1994 ,  c.  M-26 .1 .
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• Ir rigati on  Act,121 s. 181.5: an  appea l tribu na l und er t his section is to hea r

the a pp ea l a nd m ake i t s d ecision  with in  60  da ys  of rece ip t  of an

ap plicat ion

• Labour R elations Code,122 s.  100(1): a  compu lsory a rbi t ra t ion  boa rd

unde r  th is  se ct ion  must  make i t s a wa rd w it h in  20  da ys  of the d a te on

which it is est ablished

• Marketing of Agricultural Products Act,123 s.  40 : an  app ea l of a n  orde r  or

decision of a board or comm ission und er t he Act i s to be heard and

decided within 90 da ys of th e notice of appeal 124

• Mental Health Act,125 s.  41 .1: a  de cis ion  res pe ct in g t he r eview of a n

adm ission or renewa l certificat e under  s. 33, 38, or 39 is to be made

with in  24  hours of h ea r in g t he a pp lica t ion

• Municipal Government Act:126 th e Act conta in s va r iou s t im e l in es  for

de cis ion s,  rangin g fr om 15  da ys  through  30  da ys  for  the h ea r in g of

par ticular  types of appeals, to 150 days for th e review of asses smen ts

and of d ecisions of a ss es sm en t  review boards  (s.  500).

Role of tribun al chair

Th e a dh ere nce t o decision t ime  line s by pa ne l me mb ers  is a n a dm inis tr at ive

ma tt er w hich s hou ld be t he r espons ibility of th e tr ibun al ch air , an d t he ch air

sh ould , a s p a r t  of h is  or  her  manda te t o manage the t r ibuna l, t ake a ct ion

aga inst  a  pa ne l mem ber  wh o fails  to r en der  a  decis ion. 

Wher e th is fails, r esort  migh t be  ha d t o Pr ovision 22, which  dea ls wit h t he

ci rcumstance  in  which  a  member  is  incapaci ta ted . This  provis ion  a l lows tha t

in  su ch cir cumst ances  a  mat ter  may be r eh ea rd or  a  de cis ion  made  on  the

basis of a method agreed by the parties/participant s.
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Mandamus

Man da mu s is a lso ava ilable  as  a r eme dy for pa rt icipan ts  whe re a  decision is

not r ender ed with in a  rea sonable t ime.
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G. Decision by Majority

PROVISION 42

Where a  hea ring is h eld before a  mu lti-member  pan el the d ecision sha ll be

made a s follows:

• the d ecision  of the m ajor it y of t he m em bers of t he p anel  is  a  de cis ion

of th e pan el

• wher e a pa nel is equa lly divided

• the d ecision  may be m ade  by the t r ibuna l ch a ir  on  the basi s of t he

record or other wise as the par ties (or other  part icipants,

de pe nding on  the t er ms of t heir  pa r t icip a t ion ) agr ee , or

• wh er e t he p a r t icip ants d o not  agr ee  tha t  the ch a ir  is  to de cide, or

th e chair r egard s a r ehea ring t o be warr an ted, th e ma tt er is t o be

rehea rd.

Explanatory Notes

Th e circum st an ce in t he  second s ub -clau se can  be a voided by en su rin g th at

pa nels  do not h ave a n even  nu mbe r of mem ber s. Th is would b e pa rt icular ly

impor tan t  for  smaller  t r ibunals,  where the  cha i r  of the  t r ibunals  s it s  on  every

hea ring a nd t he su ggested procedure is im pra cticable.
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127
  Pr ovision  34.2 r equ ire s t ha t p ar ties  (or pa rt icipa nt s de pen din g on t he  ter m s of th eir

pa r ti cip a ti on ) sh a ll be  giv en  a  fa ir  opp or tu n it y t o pr es en t a  ca se  a n d t o kn ow a n d r es pon d t o

th e cas e th ey a re  to m eet , inclu din g a ny  re pr esen ta tion s of oth er  pa rt icipa nt s t ha t a re

re levan t  to  an  i ssue  in  t ha t  case .

128
  P r ovis ion s 3 4.2  a n d 4 3.1 , ta ke n  tog et h er , a ch iev e m u ch  th e s a m e p u r pos e a s s ect ion  4 of

t h e  e xi st i n g A lb e r t a  Ad m in is t ra t ive  Procedures  Ac t . Sec t ion  4  p rov ides :

Be fore  a n  a u th or it y, in  th e ex er cise  of a s ta tu tor y p owe r , r efu se s t h e a pp lica ti on  of or

m ak es a  decision  or or der  ad ver sely a ffectin g th e r igh ts  of a pa rt y, th e a ut hor ity

(a) s h a ll giv e t h e p a rt y a  re a son a ble  opp ort u n ity  of fur n ish in g r ele va n t e vid en ce

to th e au th ori ty ,

(b ) s h a l l i n fo r m  t h e  p a r t y o f t h e  fa c t s i n  it s  p os s es s io n  or  t h e  a l le g a t io n s m a d e  t o

i t con t r a r y t o t h e  in t e r es t s of t h e  pa r t y i n  su ffi ci en t  d et a il

(cont in u ed ...)
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H. Factors for Decision Making

PROVISION 43.1

In  rea chin g a  de cis ion  a  t r ibuna l m ay n ot  t ake in to account  any fa cts or

lega l iss ues  (other  than  mat ter s w hich  may be ju dicia lly n ot iced) whose

substa nce was not disclosed to the part ies (and other pa rticipants,

dependin g on the t erm s of th eir pa rt icipat ion) an d in r elat ion to which they

have not ha d an opportu nity to make represent ations.

Explanatory Notes

Purpose

Like P rovision 34.3 (wh ich involves consu lta tion  by pa nel m emb ers  with

par ticular  categories of persons), this pr ovision is based on t he pr inciple tha t

par ties a re t o be apprised of the case t hey ar e to meet , and  given an

oppor tuni ty to respond, before  a  decision  i s made.  The  substance  of the

pr ovision–th at  oth er fa cts or lega l issu es m ay n ot be t ak en in to a ccoun t in

th e decision–is a  corr elat ive of th e “case t o meet ” pr inciple set  out  in

Pr ovision 34.2.127 Because a  tr ibuna l th at  does not afford t he opportu nit ies

se t  ou t  in  Provis ion  34 .2 may h ave it s fina l decision  cha llen ged,  Provis ion

43.1 is n ot st rictly n ecessa ry t o protect  pa rt icipan t r ight s. However , it is

in clu de d a s a  rem in de r  to t r ibuna ls  a t  the d ecision-makin g s tage of the

hear ing process.128
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  ( .. . cont inu ed)

(i) t o p er m i t h im  t o u n d er s ta n d  t h e fa ct s  or  a lle ga t ion s , a n d

(i i) t o a f fo r d h i m  a  r e a s on a b l e o pp or t u n i t y  t o fu r n i s h  r e le v a n t  ev id e n ce  t o

con tr a di ct or  exp la in  th e fa cts  or a lleg a ti on s,

a n d

(c)  sha l l  g ive  the  pa r ty  an  adequa te  oppor tun i ty  o f  ma k ing  r ep resen ta t ions  by

wa y of ar gum ent  to  th e au th ori ty .

129
  Thes e provis ions dea l  with p roviding inform at ion to  par t ic ipan ts ,  an d m ore specif ical ly ,

in for m a t ion  a r is in g  fr om  c on s u lt a t ion  b y t h e h e a r in g  pa n e l.
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Provi ng adheren ce to t he requirem ents

Th e consider a ti ons  dis cussed  un der  Provis ion 34.2 a nd  34.3 129 w ith  regard  to

proving tha t a t ribuna l did not adh ere to the requirement s set out in those

Provis ions , apply t o Pr ovision  43.1 . See  pa ge 12 5. 
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  S u p r a ,  no te13 .

148

H.1 Staff Involvement in Decision Writing

PROVISION 43.2

Wh er e a  hea r in g panel  consu lt s w it h  st a ff, or  st a ff is  in volved  in  de cis ion

wr itin g, th e followin g limit at ions a pply:

• th e involvem ent  in t he p roceeding of th e st aff mem ber  who is

consu lted m ay n ot be such a s to compr omise, or a ppear  to compr omise,

the indepen dence of that  sta ff member from th e part icipant s

• wh er e s ta ff is  in volved  in  dr a ft in g or  reviewing t he d ra ft  of the

de cis ion , t hey may m ake n o changes t o the findings  of fact  or

conclusion of law of th e pan el, and t he decision m ust  be reviewed by

the presiding panel members.

Explanatory Notes

Purpose

This pr ovision is added for th e guidan ce of tribun als wh ose staff may be

consu lt ed  or  in volved  in  the wr it in g of t he d ecision .

Com m on law

A t r ibunal  is  en t i t led to the  ass is tance  of counsel  in  the  prepara t ion  of

rea sons for decision; h owever, t he r eas ons m us t be  th ose of th e tr ibun al.

Cou nse l’s a ss is tance m ay n ot  be  su ch as t o im pa ir  the fa ir nes s or  in tegr it y of

th e decision-ma kin g process. Th e pr opriet y of pa rt icular  pr ocedu res  in a

given case depends on a host of factors such as th e nat ure of the proceedings,

th e issu es r ais ed, t he composit ion, st ru ctur e an d work load of th e tr ibun al,

whether  part icipants a re represented by legal counsel or pan el members are

lega lly qu a lified, a nd  th e en ablin g legis la ti on. 

See Khan  v.  Col lege of  Ph ys ician s a nd  S urgeon s (Onta rio) (1992), 11 Admin. L.R.

(2d ) 147  (C.A); Weer as in gh e v.  Canad a (M in is ter  of E m pl oym ent a nd  Im m igr at ion )

(1993) 17 Admin . L.R. (2d) 214 (F.C.A.). See a lso th e exte ns ive discu ssion  of this

top ic in  Macaulay130 at  22.4.1.
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131
  See th e Exp lan at ory Notes  u nd er  P rovis ions 34.2 an d 34.3,  a t  p age 125.  Wit h r egar d

speci fica l ly to  proving wh eth er  s ta f f involvement  in  decis ion  wr i t ing  wa s  app ropr ia t e ,  see

S nid er  v .  Man i toba Associa t ion  o f  Regis tered  Nu rses  (March  2 ,  1999) , Doc . CI97-01-03614

(M a n . Q .B .). T h e cou r t  s a id  t h a t  a  pa r t ici pa n t  in  a  p r oce ed in g  be for e  th e  t r ib u n a l (a

pr ofes sion a l d isci pl in a r y b ody ) h a s a  ri gh t,  u pon  re ceip t of a  de cisi on , to r eq u es t p a r ti cu la r s of

cou n s el’s  in v olv em e n t  or  p a r ticip a t ion  if h e  or  s h e h a s  a n y con ce r n s w h a t ev er , a n d  if t h e

pa r ti cu la r s a r e r efu se d b y t h e t r ibu n a l or  cou n se l, t h e cou r t cou ld  com pe l d eliv er y t h er eof.
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A tribun al policy tha t m ember s subm it dr aft r easons for review by legal

counsel  does not  in  it sel f cons t itu te  an  unlawfu l  cons t ra in t . 

See Bovbel v . Ca nad a (M in is ter  of E m pl oym ent a nd  Im m igr at ion ) (1994), 18

Adm in . L.R . (2d ) 169  (F.C.A.); Weer as in gh e v.  Canad a (M in is ter  of E m pl oym ent

and  Im m igration) (supra ). 

But  note  tha t  in  Khan  v.  Col lege of Phys ician s and  S urgeons (Onta rio)

(supra ), in  the context  of a  d iscuss ion  about  counsel  involvement  in  the

dra fting of rea sons, th e cour t cited  T rem blay  v.  Qu ebec (Com m ission  des

affaires sociales) [1992] 1 S.C.R. 952, as  au thor i ty for  the  propos it ion  tha t  the

app ea rance of inde pe nde nce m ay be lost  wh er e con su lt a t ion  with  other s n ot

charged w it h  de cid in g t he ca se  is  compu lsory. A m anda tory r eview p olicy

ma y not be perm issible.

Th e p er son s con su lt ed  by the d ecision  maker  must  be  in de pe nde nt  of the

part ies. 

See Hu tterian Brethren Ch urch v. S tarlan d (Mu nicipal District N o. 47) (1994) 14

Adm in . L.R . (2d ) 186  (Alt a . C.A.); Mitchell v. Institute of Chartered Accountants

(Manitoba), (1994) 22 Adm in. L.R . (2d) 182 (Ma n. Q .B.); Khan  v.  Col lege of

Ph ys ician s a nd  S urgeon s (Onta rio) (supra ), at  180. 

Th e in volvemen t of a p rosecu tor  in t he  dr aft ing of a d ecision is lik ely t o give

ri se t o a r ea sonable a ppr eh en sion  of bias . 

See S aw yer  v.  On ta rio (R aci ng Com m ission ) (1979), 24 O.R. (2d) 673 at 676 (Ont.

C.A.); Re Bernstein and  College of Physicians an d S urgeons of Ontario (1977), 15

O.R. (2d) 447 (Div. Ct .). 

Proof of adherence

Ot her  pa r t s of t h is  docu men t  conta in  a  di scu ss ion  of the ques t ion  of pr oof of

adh er en ce to t he  ru les govern ing pr ovision  of inform ation t o pa rt icipa nt s, a nd

appropriate consulta tion by the pa nel with others.131
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I. Reconsideration

PROVISION 44.1

A tribun al m ay, on its own motion or on th e motion of a pa rt icipan t, review

or rehear  an  order or decision, an d confirm, vary, rescind or suspend it

C wher e th ere h as been  frau d, or false or m isleading evidence was

un knowingly accepted

C where th ere has been a  procedura l defect or lack of due process tha t

could not  have been  ra ised  a t  the hear ing

C whe re t he t ribu na l failed t o dispose of a ma tt er r ais ed in  th e

pr oceedin g.

An applica t ion  by a  par t icipant  for  a  review on  the  second and  th ird

groun ds m us t be  brou ght  with in a  rea sona ble t ime a fter  th e defect is

discovered.

Where  a  t r ibunal contempla tes  tha t  it  may rev iew or  rehear  a  mat te r , i t

sha ll give notice to part ies in th e original proceeding (an d other

part icipant s, depending on th e term s of their pa rticipation), and a n

opport un ity to ma ke repr esent at ions on the qu estion of whet her  th e ma tt er

should be reviewed or reh eard.

A review or  reh ea r in g u nde r  th is  pr ovis ion  doe s n ot  au tomat ica lly oper a te

as a  st ay of t he or igina l or de r  or  de cis ion .

Explanatory Notes

Purpose

Reconside ra t ion s u nde r  cir cumst ances  su ch as t he p rovis ion s d es cr ibe ca n

allow a tr ibuna l to cur e injust ices with out r esorting t o court  process. The

powers in P rovision 44.1 exist un der th e common law. Tribunals can a dd the

power s t o th eir  pr ocedu ra l ru les for t he  sa ke of clar ity.
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132
  S u p r a ,  note  13,  a t  27A.4(d)(i ) . See gen era l ly  Cha pter  27A “Auth ori ty  of  an Agen cy to

Rehea r  o r  Recons ide r  Dec is ions” .
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Fraud

With  res pect t o decisions involving fra ud  or m islea din g eviden ce, the re is  a

line of decisions th at  court  judgments secured by fraud can be invalidat ed.

Though t her e is no par allel line of au th ority with r espect to tr ibuna l

decisions, th e prin ciple th at  a decision groun ded in fra ud sh ould not be

a llowed  to s ta nd  sh ould  apply. 

In  Macaulay132 th e au th ors put  forwa rd sever al r easons wh y a t ribun al

sh ould  be  able t o recon side r  de cis ion s grounded in  fraud (w it hout  a

requirement  for a court order to do so): 

• such decisions a re n ullities

• agencies can  ta ke steps to prevent or avoid abuse of process, and 

• th e prin ciple of fun ctus officio, base d on  the d es ir abi lity of fin a lity of

de cis ion s,  doe s n ot  app ly t o de cis ion s p rocured  by fraud.

Procedural defects

With r espect to th e power un der t he second sub-clau se, see Nu rani v. Alberta

(Environm ental App eal Board) (1998), 1 Adm in . L.R.  (3d ) 248 (Alta . Q.B. ).

The t ribun al in t his case h ad expr ess sta tu tory au th ority to reh ear  an y

ma tt er. H owever, t he cour t we nt  on t o review t he a ut horit ies a nd  to declar e

tha t  a  t r ibuna l m ay h old  a  reh ea r in g t o rem ed y a  br ea ch of na tura l ju st ice

even  in  the  absence  of a  s t a tu tory  power  to rehear  (in  thi s case, in  order  to

give a notice of hearing to persons who should ha ve been notified).

Th e cou r t  cit ed  the followin g ca se s in  su pp or t  of th is  conclu sion : Grillas v. Canada

(Min is ter  of M an pow er &  Im m igr at ion ), [1972] S.C .R. 5 77 (S.C .C.); Chandler v.

Alberta Association of Architects [198 9] 2 S .C.R . 848, 40 Admin . L.R . 128 (S .C.C .);

Ke v . Ca nad a (M in is ter  of Cit iz ensh ip  & I m m igr at ion ) (1995) 31 Imm. L.R. (2d)

309 (F .C.T .D. ); Poslu ns  v. T oronto S tock E xcha nge, [1968] S.C.R. 33 0 (S.C.C.). 

Failure to dispose of a ma tter fairly raised

The power in th e third sub-clause was affirmed in t he following cases:

Ch an dler  v.  Al ber ta  As sociat ion  of A rch it ects  (supra ); Severud  v.  Canada

(Em pl oym ent a nd  Im m igr at ion  Com m ission ) [199 1] 2 F .C. 3 18 (F.C.A.); Assn  des



3. DECISION AND REASONS

I. Reconsideration

133
  In  t he  Ch an dler  de cision  th e cou rt  sa id t h a t if t h e ca se  in volve s a  de n ia l of n a tu ra l ju st ice

th at  vitia tes  th e wh ole pr oceedin g, th e tr ibu na l m us t s ta rt  afr esh . If, in con tr as t, it  ha s

con d u ct e d a  v a lid  h ea r in g  bu t  fa ils  t o p r op er ly  dis p os e of a  m a t t er , it  is  en t it le d t o r e op en  t h e

ma t ter  an d m ake a  proper  d ispos i t ion  ( th ough on cont in ua t ion ,  e i ther  p ar ty  sh ould  be  a l lowed

to  supp lemen t  th e  evidence  an d m ake fur th er  rep resen ta t ions  wi th  r egard  to  d ispos i t ion) .  See

(1990),  40  Admin .  L .R.  128 , a t  143-44 .

134
  Le gis la ti ve a u th or it y n ee d n ot b e ex pr es s. I n  som e ca se s it  m a y b e im pl ied  from  th e

en ab lin g st at u te  as  a w h ole, or  from  th e n at u re  of th e d ecision -m ak in g p owe r (for  exa m ple , a

cont inuin g an d equi ta ble  power  th a t  m ay requ i re  a  decis ion  to  be  adjus t ed  over  t im e to

en su re  equ ity or  jus tice). Se e th e dis cus sion  in Ma caulay  (supra , n ote  13 ) a t 2 7A.4 (a ).
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Of ficieres d e d irecti on  du  S erv ice d e pol ice d e Qu ebec (V il le) c. Q uebec (Com m ission

de police) (199 4), 119 D.L .R. (4 t h) 484 (Que. C.A.). (In t he las t of these cases ,

though  a  ma jor i ty  of t he  Cour t  held tha t  t he commiss ion  was not  functus officio,

th e commis sion wa s n ot per mit ted  to contin ue b ecau se comm ent s of the  pa nel h ad

given r ise t o an  ap pea ra nce of bias  in t he  commis sion.) 133 

In  cont ra st , th e power s in  Pr ovision 44.2 b elow do req uir e legisla tive

au thor i ty .134
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PROVISION 44.2

A tribun al m ay, on its own motion or on th e motion of a pa rt icipan t, review

or rehear  an  order or decision, an d confirm, vary, rescind or suspend it

• [where  there  is  new evidence  tha t  was  not  ob ta inable  wi th  due

di ligence for  the or igina l h ea r in g, a nd t h is  eviden ce is l ik ely t o a ffect

th e outcome]

• [where  the  t ri buna l has  made  an  er ror  of fact  or  law]

• [where th ere has been a  change in economic or other circumst ances or

in  the p ubl ic in ter es t  tha t  a ffect s t he p ropr iety of ea r lier  de cis ion (s),  or

a  rela ted  change in  the p olicy posi t ion  taken  by the t r ibuna l].

An application by a p ar ticipant  for a  review un der t he first a nd second sub-

clau ses m us t be  brou ght  with in a  rea sona ble t ime a fter  th e defect is

discovered.

Where  a  t r ibunal contempla tes  tha t  it  may rev iew or  rehear  a  mat te r , i t

sha ll give notice to part ies in th e original proceeding (an d other

part icipant s, depending on th e term s of their pa rticipation), and a n

opport un ity to ma ke repr esent at ions on the qu estion of whet her  th e ma tt er

should be reviewed or reh eard.

A review or  reh ea r in g u nde r  th is  pr ovis ion  doe s n ot  au tomat ica lly oper a te

as a  st ay of t he or igina l or de r  or  de cis ion .

Explanatory Notes

Purposes of reconsideration /  consid erations for inclusion of provision

The first t wo sub-clau ses un der P rovision 44.1 allow a t ribun al t o reconsider

wh er e it  is per su aded  or is  open  to be ing per su aded  to ch ange it s de cision. 

The first a llows reconsiderat ion where some n ew evidence is available th at

was former ly una vailable. This is n ot a groun d for judicial review, so unless

an  appea l on this ba sis is ava ilable by the t erm s of th e sta tu te,

reconsiderat ion is the only mea ns for rectifying an y resu lting inju stice.
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  Exa mp les  of t r ibu na ls  tha t  h ave  a  reconsidera t ion  power  a re :  the  E nvironm ent a l  Appea l

Board ,  t he  Albe r t a  Moto r  T ran spor t  Board ,  t he  La bour  Re la t ions  Board ,  t he  Lan d  Access

Pa nel  an d Appea l  Tr ibun al  un der  t he  M etis  S ettl em ent s A ct, S .A., 1 990 , c. M -14.3 ,  t h e  E n e r gy

Res our ces Con ser va tion  Boa rd , th e N at ur al R esou rces  Con ser va tion  Boa rd , th e P ub lic

U tilit ies B oar d, t he  Su rfa ce Righ ts  Boa rd , th e Wor ker s’ Com pen sa tion  Boa rd , th e Mu nicip al

Governm ent  Board ,  Hu ma n Righ ts  P an els  un der  t he  H u m a n  R i g h t s ,  C it i z en s h i p  a n d

M u lti cul tu ra lis m  Act , R.S.A. 1980 ,  c.  H-11 .7 , th e  Alber ta  Im par t ia l  J ur isd ic t iona l  Disput es

Board ,  the  Appea l  Tr ibun al  un der  t he  R acin g Cor pora tion  Act , S.A. 1996 ,  c.  R-1 .5 , va r iou s

tr ibu n a ls t h a t m a ke  ta x a ss es sm en ts , a n d v a r iou s p r ofes sion a l d isci pl in a r y b odi es . In  m ost

ca se s t h e r econ sid er a tion  pow er  is u n fet te re d, b u t in  som e ca se s t h er e a re  re st ri ction s s u ch  a s

a r equ ire m en t for n ew e vide nce , or a  tim e lim it.
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The  second su b-clau se a llows a t ribu na l to re view or r ehe ar  whe re it  is

disposed  to consider  whe th er it  failed t o proper ly evalu at e some fa ct or point

of law. J ud icial  re view i s a va ila ble t o th e pa rt ies for  er ror s of law , and  an

ap pea l ma y be a vaila ble u nd er t he e na bling legis lat ion from bot h fa ctua l an d

lega l det er min a t ion s.  Th e a dvantage of a llowing r econ side ra t ion  (ra ther  than

crea tin g a r ight  of ap pea l or lea ving t he m at ter  to jud icial re view) is th at  it

allows t he t ribu na l to correct it self when  so disposed, a nd  th ere by foresta ll a

mor e costly, lengt hy, a nd  poten tia lly more  inconven ient  review  or re hea rin g

by th e court s. A tr ibun al consid erin g whe th er t o seek su ch a  pr ovision for it s

ru les should consider  tim e limits, an d th e inter relat ion between t hese a nd

the time limits for appeals and judicial review on th e same grounds. It ma y

wish  to sp ecify tha t a n a pplica tion  for recons ider at ion m us t b e br ough t

with in  the p er iods for  br in gin g a n  app ea l or  ju dicia l r eview a pp lica t ion .

In deciding whether to seek the power to reconsider under  these

ci rcumstances, a  t r ibuna l  mus t  ba lance  the advan tages  of recons idera t ion

(rectifying mat ter s th at  might  not oth erwise be rectified, and possibly

avoid in g delay a nd e xpen se ) aga in st  the d es ir abi lity of t he fina lity of

decis ions  and  th e a bilit y of par ti cipa nt s t o rely on t he m. 

Wheth er a  tr ibuna l requir es th e power to reconsider  un der t he t hird  sub-

clause  of Provis ion  44.2 depends  on  the  na ture of i t s funct ion .  Some t r ibunals

make d ecisions w hose  effects con t in ue a nd m ay r equir e a djust men t  for

chan ging circum sta nces, but wh ose enabling st at ut es do not provide anoth er

mecha nism  for m ak ing th e necessar y adjust men t. While ma ny su ch bodies

have a  recons idera t ion  power ,135 t he re may  be  others tha t  do not .
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Con sidera ti ons for exercising the pow er to recon sider

Assuming th at a  tribun al ha s a power to review or rehear, considerat ions for

deciding whet her  to exercise it in a pa rt icular case a re:

• how m uch t im e h as e la ps ed  since t he or igina l decision

• wh et her  the r eques t  wa s m ade  with in  a  rea son able t im e a fter  the d efect

was discovered or t he cha nge came a bout or became k nown

• wh et her  recon side ra t ion  will adver se ly a ffect  a  pa r t icip ant  wh o has

rel ied on  the d ecision

• the in ter es t  of pa r t icip ants or  the p ubl ic in  the fina lity of t he d ecision .

Trib un als  sh ould be ca refu l not  to a llow applica tion s for review  or re hea rin g

th at  ar e ma de t o avoid or circum vent  a t ime lim it for a ppea l or judicia l

review. Tr ibuna ls  tha t  adop t  th is  pr ovis ion  sh ould  se t  t im e l im it s for

reconsid era tion , suit ab le to t heir  own circum st an ces, an d t ha t t ak e int o

accoun t t ime limits  for a ppeals a nd judicial review.

Constitution of panel

In some cases, t he r econsider at ion could be by the sa me pa nel (as wher e

th ere  ar e ne w facts), in ot her s by a  different  pa nel (a s wh ere  th e origina l

pan el was bias ed), an d in oth ers by a  lar ger pa nel (for example, to decide a

pol icy m at ter ).
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  See  Cha nd ler  v .  Alber ta  Associa t ion  o f  Archi tects  [1989] 2  S .C.R. 848 ,  40  Admin .  L .R.  128 ,

at  141-42 (S.C.C.),  c it ing Pa per  M ach in ery v . O.J . R oss E n gin eerin g Cor p., [1934] S .C.R.  186 .

In  th e la tt er  ca se  th e cou r t l ist ed  tw o exce pt ion s t o th e r u le a ga in st  re -ope n in g a  fin a l d ecis ion

of a  cou r t:

1. w h er e t h er e h ad  bee n  a s lip in  dr aw in g it  u p, a n d,

2. w h er e t h er e w a s a n  er r or  in  exp r es sin g t h e m a n ifes t i n te n ti on  of th e cou r t.

T h e S u p r em e  C ou r t  in  Ch an dler  s a i d : 

As a general rule, once ... [an administrative] tribunal has reached a final decision in

respect to the matter that is before it in accordance with its enabling statute, that decision

cannot be revisited because the tribunal has changed its mind, made an error within

jurisdiction or because there has been a change of circumstances. It can only do so if

authorized by statute or if there has been a slip or error within the exceptions enunciated

in Paper Machinery v. O.J. Ross Engineering Corp., supra. 

(The Su prem e Cour t  wen t  on t o  l is t  fur th er  except ions  to  th e gener al  ru le ,  including th at

wh er e t h e t rib u n al  fails  to d isp ose of a  m at te r fa irl y r ai sed .)
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J. Correction of Errors

PROVISION 45

A t r ibunal  may,  on  i t s own mot ion  or  on  the  mot ion  of a  par t icipant ,  wi th in

a r easona ble time,

• cor rect  a  cler i ca l  or  typograph ica l  er ror  or  e r ror  of ca lcu la t ion

• rect ify a n  acciden ta l s lip or  omission  

• clar ify an  am bigu ity.

Explanatory Notes

The powers in Provision 45 are common law powers.136

For case s d iscuss in g t he m ea nin g of “cler ica l er ror”, see : Re Ovens (1979), 26

O.R. (2d) 468 (Ont. C.A.), in which t he cour t d efined t he t erm  as  “an  err or in

a  docu men t  wh ich  can  only b e expla in ed  by conside r in g it  to be  a  sl ip  or

mista ke of the pa rty pr eparing or copying it” (the court  refused to

characte r ise a  fa i lure  to set  ou t  a  debtor ’s  name in  a  financia l s ta tement

crea t in g a  se cur it y in ter es t  a s fa llin g wit h in  th is  de fin it ion ); J onquiere (Ville)

v.  Munger  [1964] S.C.R . 45, in  wh ich  the cou r t  de fin ed  ‘cler ica l er ror ’ a s ‘a

sim ple slip in  dr aft ing’ (th is definit ion did n ot cover an  err or in a n a wa rd  th at

made a n agreemen t ret roactive for thirteen m onths when 12 month s was th e
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maxim um pe r iod  a llowa ble). S ee  a lso Chester v. Canada  (Nationa l Parole

Board) (1989), 37 Adm in . L.R. 27 , a t 3 7-38 (B.C. C .A.), .

Debret v. Debret, [1917] 3  W.W.R.  503 (S ask . S .C. ) dea lt  with  the m ea nin g of

“accident al slip an d omission”. The sta tu te (Th e Arbitration Act) allowed

cor rect ion  in  an  award  of “any cl er ica l  mi st ake or  e rror  a r is ing from an

acciden ta l s lip or  omission”. Th e fa cts con cer ned  an  omission  of a  pa r t  of an

awa rd t ha t h ad constit ut ed a finding of the a rbitr at or, but h ad been

inadver ten t ly  le ft  ou t  of the  repor t .  The  cour t  noted tha t  the  cor rect ion  would

not  requir e a ny n ew de ter min a t ion  or  ju dgmen t , a nd h eld t ha t  the om ission

fell wit hin t he  st a tu tor y ph ra se. T he  correction wa s a ccord ingly a llowed . 

For t he m ean ing of “am biguity” see R egina P olice As sociat ion  In c. v . B oard  of

Police Comm issioners of Regina (1998), 164  Sa sk . R.  282 (Q.B. ). In  th is  case

the court contr ast ed ‘clarificat ion’ with a dding words to an  awar d tha t

expa nd ed a nd  am end ed it . The s am e dist inction  is dr aw n in  Regina v.

And rews, Ex parte Nurses’ Association, S t. Joseph’s General Hospital

(Peterborough ), [1970] 1 O.R.  247 (Ont . H .C. ). The cla r ifica t ion  can  do n o

more t ha n explicate t he decision-ma ker’s original int ent ion. In th is sense a n

ambiguity  is  a  type of omiss ion .
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PART 4. MISCELLANEOUS POWERS 

Overview:

This  pa rt  dea ls wit h p owers a nd  pr ocedu res  th at  do not fa ll eas ily with in a ny

of the  foregoing ca tegor ies , or  s t r ict ly with in  a  t r ibunal’s  decision-making

fun ction . 

A. Levels of form ality: The first qu estion ra ised in th is par t is wh eth er t he

Model  Code should  di st in gu ish  among cla ss es  of case s t o wh ich  di ffer en t

levels of form alit y ap ply, an d a ssign  different  pr ocedu res  to ea ch class . This

app roach is  reje cted  in  favou r  of the a va ilabi lity of a  fu ll cont in uum of

forma lity for all decision ma king, adapta ble by tribun als to meet the n eeds of

a  given  case .

B. Control over process: This provision affirms t he power of tribun als to

cont rol their  own process.

C.,  D. Enforcem ent,  Con tem pt : These provis ions  address  enforcement  of

tr ibuna l orders, by filing with t he court, a nd by cont empt  proceedings. The

former option (enforcement by the court s in like manner  as court  orders) is

not  includ ed in  th e Model Code, but  th e lat ter  (enforcemen t of par ticula r

classes  of t r ibunal  orders  by  contempt  proceedings) i s made ava ilable.  The

la t ter  provis ion  set s  ou t  the  procedure  for  the  contempt  (by applica t ion  to the

cour t ).

F., G. Appeals: These provisions a ddress th e question of wheth er th e Code

should contain  subst an tive or procedura l rules for appea ls to th e cour t. The

conclusion is th at  th e subst an tive ru les for a ppeals m ust  be ma de on a case-

by-case bas is , and  cour t -re la ted procedura l  ru les belong  el sewhere.  However ,

pr ovision is ma de for su pplem ent al r ules  for t he condu ct of appea ls t o

ap pella te b odies wit hin  an  agen cy. These a re t o be rea d t ogeth er w ith  th e

hea ring r ules of genera l application consider ed ear lier.

Provisions E,  J , K  and  M deal with  powers of tr ibuna ls to awa rd costs, extend

tim e, mak e ex parte decisions , and  main ta in  order  a t  a  hear ing . 
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H. Visibility: This pr ovision is fun dam ent al t o the pu rpose of th e Code. To

en su re  th a t t he  ru les a dopt ed b y t ribu na ls a re  accessibl e t o user s, t he

pr ovision requ ires  th at  th ese r ules  be pr int ed a nd  ma de a vaila ble for pub lic

ins pection. Tr ibun als  ar e als o encoura ged t o index a nd  ma ke a vaila ble t heir

precedent decisions.

I. Bias: Th is  pr ovis ion  a ffir ms t he r igh t  of pe rson s in  rela t ion  to wh om

tr ibun al d ecisions a re m ad e to h ave t he d ecision ma de by a  fair a nd  imp ar tia l

tribun al, and sets out procedures for dealing with allegations of bias.
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  Se e p ag e 16  for t h e lis t of sou rce  m at er ia ls. 
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A. Categories/Procedures for Hearings Other Than Full/Formal

In  cont rast  to the a pp roach taken  in  som e of t he s ource ju r isdict ion s fr om

which th e Model Code’s provisions wer e dra wn,137 th e Code does n ot conta in

pr ovis ion s t ha t  di st in gu ish  among cla ss es  of case s t o wh ich  di ffer en t  levels  of

formality a pp ly.  Unde r  the Code  it  is  not  necess a ry t o formally ch oose  a

su it able level  of pr oceeding for  ever y ca se . Ra ther , t he fu ll cont in uum of

formal ity  is  ava i lab le  for  a l l p roceedings.  Under  Provis ion  34.2 i t  is  in  the

pow er  of the t r ibuna l t o limit  the p res en ta t ion  of eviden ce, cr oss -

exam ina tion, rebu tt al a nd pr esent at ion of argum ent s, so as to provide a

pr ocess t ha t m eet s t he “fair opport un ity” crit erion  describ ed t her ein.

Explanatory Notes

S ource m aterials: categories of proceedings

Th e Expla na tor y Not es below outli ne  th e va riou s cat egories  of proceedings

th at  ar e foun d in some of the source ma ter ials noted a bove, and  describe the

levels of formal ity  of proceedings tha t  a re  prescr ibed for  each .  

Th e p urpos e of s et t in g ou t  the fu ll range of pos sibi lit ies i s t o help b r in g t o the

at tent ion of tr ibu na ls, pa rt icula rly ad hoc or ot he rw ise ine xper t b odies , th a t

for ap pr opria te  cases , a t rib un al m ay e xercise  a h ighe r d egre e of cont rol over

th e pr esen ta tion  of evidence a nd  ar gum en t t ha n m ight  oth erw ise be  th ough t

appr opriat e. The categories ar e as follow:

a) full  form al h earing: Th is  app lies  to si tua t ion s involv in g d ispu ted  is su es  of

fact, with no limita tion as  to th e qua nt um  with r espect to a m oneta ry issue,

or  na ture  of poten t ia l  sanct ion .  The  procedure  a ffords  a ll  par t icipants  the

opp or tunit y t o res pon d,  pr es en t  eviden ce a nd a rgu men t , con du ct  cross -

exam ina tion, an d subm it rebu tt al evidence (except as r estr icted by a limited

gran t of int ervent ion or by a p re-hear ing order).The proceedings involve pre-

hea r in g con fer en ces  (a t  the d iscret ion  of the p res id in g office r ), in ter vent ion s,

plea din gs a nd  br iefs, a nd  dis covery or der s. 



4. MISCELLANEOUS POWERS

A. Categories/Procedures for Hearings Other Than Full/Formal

138
  Th is a m ou n t is  foun d in  th e Am er ica n  M odel  S ta te A d m in ist ra tiv e Proced u res A ct, 1981 .
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b) informal/ conference hearing : This applies to situat ions in which there is no

disput ed issue of mat erial fact, or wher e th ere is su ch an  issue, but  th e

ma tt er involves a limited m oneta ry am ount  (less th an  $1000)138 or a specified

minor sanction. The presiding officer is required to permit the pa rties an d

ma y perm it other s to offer oral or writt en comment s on th e issues, but  ma y

limit  th e us e of witnes ses, t est imon y, eviden ce, and  ar gum ent  an d m ay lim it

or elim ina te t he u se of pleadin gs, int erven tion , disclosur e, pre -hea rin g

confe rences, and  rebu t ta l.

c) em ergency h ear in g: This a pplies in  a s itu at ion involving a n im med iat e

da nger  to t he p ublic h ealt h, sa fety, or welfar e th at  req uir es im med iat e

tr ibu na l a ction  to p re ven t or  avoid t he  da nger . Th e t ribu na l is r equ ired, if

practicable, t o give t he p er son  to wh om the t r ibuna l a ct ion  is  di rect ed  not ice

and a n opportu nity to be heard. The hearing ma y be conducted in th e same

ma nn er a s a n in form al h ear ing. Th e te mp ora ry, in ter im r elief gra nt ed is

su bject t o judicial r eview, an d t he u nd erlyin g issu e giving r ise t o th e re lief is

su bject t o an  ad judica tive p roceeding. After  issu ing a n ord er p ur su an t t o th is

section, the t ribun al is to proceed as quickly as possible to complete a ny

proceedings tha t would be requ ired if the m at ter  did not involve an

imm ediat e dan ger.

d) summary hearing: Th is  ca tegory a pp lies  to mat ter s e ven  less  se r iou s t han

th ose to which t he conferen ce-type h ear ing app lies (for exam ple, a monet ar y

am oun t of less t ha n $1 00, or a  pu rely ver ba l disciplina ry sa nction  with  no

con t inu ing impact ), and  where  there  is  no necess ity to g ive not ice  and an

oppor tuni ty to par t icipa te  to anyone  other  than  the par t ies.  The  procedure

req uir es t he  pr esidin g officer, before t ak ing a ction, t o give each  pa rt y an

opportu nity to be informed of the t ribuna l's view of the mat ter a nd to explain

the p a r ty's  vie w of t he m at ter . The d ecisions a re s ubje ct  to review u pon  the

req ue st  of a pa rt y.
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e) declaratory decision : Th is  a llows  an  app lica t ion  for  a  de cis ion  as t o the

app licabi lity t o sp ecified ci rcumst ances  of a  st a tu te,  regula t ion  or  de cis ion

wit hin t he  jur isd iction  of th e t ribu na l. 

Th e s ect ion  on  em er gency or de rs h igh ligh ts for  t r ibuna ls  the p oss ibilit y of

ad optin g a p rocedur e th at  will allow im med iat e act ion t o protect  th e pu blic

in terest , bu t  tha t  includes the  sa feguard  tha t  the t r ibuna l wil l a l so move

promptly to have a h earing to resolve the underlying issues.

The approach  in  the Model  Code

The Code rejects t he appr oach of creating distinct categories with a tt endan t

pr ocedures , in  favou r  of makin g a va ilable t he fu ll cont in uum of formality for

a ll case s.  Th is  is  more con son ant  with  the Canadian  app roach to the

requ iremen ts of fair ness. To some extent  emer gencies can  be dealt  with by

th e pr ovisions re gar din g int erim  order s. Th e pr ovision allowin g a t ribu na l to

vary i t s p rocedures for  a  g iven  case a l so permit s  adap ta t ion  of p rocedures to

conform to th e needs of a par ticular  emer gency, possibly in t he m an ner

su ggest ed in  section (c) above. The in clusion of declara tor y order s in  th e

Model  Code h as a lr ea dy  been  reje cted  (though  pr ovis ion s for  su ch de cis ion s

migh t  be  conta in ed  in  the enabl in g le gis la t ion  of pa r t icu la r  t r ibuna ls ), on  the

basis t ha t decisions ba sed on agr eed facts ar e par t of the rout ine pr ocedur e,

and i t  may be inapp ropr ia te t o expe nd t r ibuna l r es ources  on  hypothet ica l

facts.
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  E xa m pl es  a r e: t o di r ect  wr it te n , or a l or  ele ctr on ic h ea r in gs ; to h ea r  se pa r a te  a pp lica ti on s

in  a  com m o n  h ea r in g ; t o h old  p r iv a te  h ea r in g s; t o r e fu s e t o h old  a  h ea r in g  in  or d er  t o p r ev en t

abu se  of th e  t r ibu na l ’s  process ;  to  order  adva nce  d isc losur e  of evidence  an d not  t o  hear

evidence  tha t  i s  not  so  d isc losed.
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B. Power of a Tribunal to Control Its Process

PROVISION 47

Su bject t o its en ab ling st at ut e an d r egula tion s, a t ribu na l ma y cont rol its

own process.

Explanatory Notes

Th is power  is a  codificat ion of th e comm on la w. 

Some of th e powers th at  ar e subsu med u nder  th is genera l power have been

set out  in other  par ts of the Code.139 Oth er exam ples include:

• sett ing hea ring t imes a nd ven ues

• ordering t ha t sepa ra te pr oceedings be hea rd im media tely one after  th e

other

• orde r in g t ha t  pr oceedings  be  st ayed u nt il  a fter  de ter min a t ion  of other

pr oceedin gs

• grant ing ad journments

• sp ecifyin g t he m anner  (tha t  is , whet her  ora l or  wr it t en ) in  wh ich  a

pa r t icip ant  may m ake r ep res en ta t ion s on  pr ocedura l ques t ion s s uch as

consol ida t ion  or  severance , the  va r ia t ion  of p rocedures, e t c. 

• excluding r epetit ious or mar ginally-relevant  evidence.
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C. Enforcement of Tribunal Orders by Filing with the Courts

This provision should not be included in the proposed Ad m inistrat ive Powers

and Procedures Act.

PROVISION 48 [Extra-Code Provision]

A t r ibunal  may fi le  it s  decisions  or  orders  wi th  the cour t .  A decision  or

order  so fi led i s enforceable in  the same manner  as  a  judgment  or  order  of

the  cour t .

Explanatory Notes

Legis la t ion  pe rmit t in g such a  pr ocedure m ay be n ecess a ry. H owever , beca use

of the involvement  of the court in t his provision, it should not be housed in

the pr oposed Adm inistrative Powers and Procedures Act.

Ea ch tr ibun al s hou ld consider  whe th er it s en ab ling legisla tion  sh ould conta in

such enforcement powers.
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D. Contempt of Tribunal Orders

PROVISION 49

A t r ibunal  may br in g proceedings  for  contem pt , by a pp lica t ion  to the cou r t ,

un der  circum st an ces wh ere  a p ers on does a ny of th e followin g:

• refu se s t o res pon d t o a  su bp oen a  to a t ten d,  to be  sw orn , t o t es t ify,  or  to

produce  documents,  or  makes fa l se  sta tements

• fa i ls  to comply  wi th  an  order  necessary to main ta in  order  a t  a  hear ing

or to prevent abu se of the tribuna l’s process 

• [fa i ls  t o obey  any othe r order  of t he  tr ibunal ]

• in ter fe res  wi th  the  order ly accompli shment  of the  t r ibuna l’s  manda te .

Explanatory Notes

This  pr ovision allows t ribu na ls t o obta in ord ers  for cont emp t t o ena ble t hem

to enforce their  orders. It  requ ires a pplication to th e cour t, ra th er t ha n

placing th e power to pun ish for contem pt in  tr ibuna ls th emselves (as by

imp osing a  fine, or r est riction s on pa rt icipat ion). Court  involveme nt  is

pr eferable wher e t he l iber ty of t he s ubje ct  is  a t  st ake. Another  im por tan t

adva nt age is th at  th e body offended is n ot also the p rosecutor an d judge.

The  th ird  su b-clau se m ay be  un necess ar y if the re is  pr ovision in a  tr ibun al’s

ena bling sta tu te or ru les for filing order s with  th e cour t, or some other  mea ns

for enforcement of orders.

Wh er e a n  app lica t ion  is  br ough t  by a  t r ibuna l u nde r  Provis ion  49 , t he cou r t

will det erm ine w het her  th ere  ha s been  cont emp t a nd  th e ap pr opria te p ena lty

or remedy.
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E. Costs

This provision should not be included in the proposed Ad m inistrat ive Powers

and Procedures Act.

PROVISION 50 [Extra-Code Provision]

A t r ibuna l m ay a wa rd cos t s [a nd h ea r in g expen se s].

Explanatory Notes

With  regard  to both  cos ts  and hear ing  expenses,  bu t  par t icu lar ly  the la t ter ,

th ere a re some t ypes of tr ibuna ls for wh ich mak ing such a war ds would be

complet ely inappr opriat e. For th is rea son, and  because it is n ot possible to

craft  a  genera l cos ts  provis ion  tha t  i s su itab le  to the  funct ion  of t r ibunals

gener ally, t he costs  pr ovision is inclu ded in  th e list  of pr ovisions for tr ibun als

to conside r for a me nd me nt  to t he ir ena blin g legisla tion  on a  tr ibu na l-by-

tribun al basis.

Wher e legisla tion  au th orizes t he t ribu na l to a wa rd  cost s, it s hou ld be possib le

to m ak e su ch a wa rd s a t a ny s ta ge of the  pr oceedin gs, n ot only a t t he

conclusion. (This could be especially important  for inter veners).

Onta rio’s Compend ium  of Model Rules wa s w r it t en  in  contem pla t ion  of

proposed amen dmen ts t o the SPPA th at  would a llow costs a wa rd s in

si tua t ion s of u nrea son able, fr ivolous,  or  vexa t iou s con du ct , or  wh er e a  pa r ty

ha s acted in  bad fait h. The Compendium  con ta ins  a  di scussion  mean t  to 
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  Th e d iscu ss ion  in clu de s t h e follow in g d es cr ip ti on s:

Fr iv olou s b eh av iou r  i s  though t less ,  care less ,  t r iv ia l  or  of l i t t le  weight  or  im por ta nce .

F riv olous  beh av iou r is  u su al ly les s a ggr av at in g t h an  vex at iou s be h av iou r. V ex at iou s

behaviour  ca n  be s im il a r  t o fr iv ol ou s  beh a vio u r , o r  it  ca n  be n ea r ly  a s  ser io u s  a s  “ba d

fa i th”  behaviour .  Vexat ious  beha viour  m ay be  beh aviour  w hose  pr im ar y  ef fec t ,  wheth er

de libe r a te  or n ot,  is h a r a ss m en t or  a n n oya n ce. E xa m pl es  of fri volou s or  vex a ti ou s

beha viour  inc lude:

• Ignorin g a  n ot ice  of  hear ing,

• Asking for  a  pr ocedur a l  ru l ing  tha t  wi l l  not  benef i t  th e  requ es ter ,

• Mak ing  a  r eques t  t ha t  i s  de m inim us  (“v er y  sm a l l or  t r iflin g ” a n d  so n ot  w or t h y

of re lief),

• F a i li n g t o com p l y w it h  a  t r ib u n a l or d e r ,

• Con tin uin g a  disr up tive  beh av iour  even  aft er  bein g wa rn ed b y th e pr esid ing

mem ber .

B a d  fa it h  beh a v iou r  i s  the  m os t  ex t rem e type  of impr oper  condu c t ,  and  i s  p rom pted  by

de l ibera t e  in t en t  o r  m a l i ce ,  such  a s :

• Kn owingly  leading fa lse  evidence ,

• Us ing  th e  t r i buna l ’s  p rocess for  impr ope r  ends ,

• S e e k in g  r e l ie f t h a t  i s  n o t  d e se r v e d .

U n r ea son a b le b eh a v iou r  is m ore  gen er a l a n d p rob a bly  m ore  com m on , su ch  a s:

• No t  co-ope ra t ing  wi th  o the r  pa r t i e s  o r  w i th  the  t r i buna l  p rocess ,

• Ru de , or  di sr es pe ctfu l be h a viou r ,

• Ch a n gin g p osit ion  m id -wa y t h r ou gh  th e p r ocee di n g w it h ou t n oti ce or

exp lan at ion t o th e oth er  pa rt ies a nd  th e tr ibu na l.

Tr ibu na ls  can  a lso  decide  whet her  to  add a n  expl ic i t  requi rem ent  th a t  t he  r eques t er

m u s t  h a v e  “c le a n  h a n d s ” w h e n  m a k i n g  a  co st s  r e qu e s t . T h e  a w a r e n e ss  t h a t  t h e

requ ester  ma y not  r eceive costs  i f  he/she h as  a lso condu cted h im/her self  unr eason ably,

e v en  i f a n o t h e r  p a r t y ’s  co n d u c t  h a d  b e en  w o r s e , c ou l d  s e r ve  t o f u r t h e r  e n c ou r a g e  p r o p e r

con d u ct  fr om  e ve r yon e . T h e t r ib u n a l cou ld  a ls o s t ill g r an t  a  cos t s a w a r d, b u t  re du ce  th e

a m ou n t a ctu a lly a wa rd ed  ba se d on  th e r equ es te r’s own  con du ct.
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ass is t  t r ibuna ls  in  de fin in g cir cumst ances  for  wh ich  they will conside r  a  cost s

request on t he basis of one of the criteria afore noted.140
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  S u p r a , no te  13 .
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F. Appeals to the Court

The Model Code should n ot cont ain  th e subst an tive or procedura l rules

rela tin g to a ppea ls t o a court . Thes e sh ould be eit her  in t he e na bling

legisla tion  of a t ribu na l, or in t he  Ru les of Court.

Explanatory Notes

The Macaulay141 manua l sugge st s a  su bs tan t ive  pr ovis ion  for  the d ecisions of

all tribun als th at  no appeal to a court  should lie except  wi th  leave of  the

court, on a question of law, an d th at  th ere sh ould be no appeals de novo.

Th e Code  doe s n ot  adop t  th is  app roach. Wh et her  an  app ea l should  lie fr om a

pa rt icula r t ype of t ribu na l decis ion, whe th er  it  be a n i nt er im  decis ion, a

pr ocedura l decision  tha t  has s ubs tan t ive  im pl ica t ion s,  or  a  fin a l decision ,

de pe nds  on  the n a ture of t he d ecision , t he level  of expe r t ise of t he d ecision-

ma ker, t he  ava ila bilit y of an  appe a l t o an oth er  body wi th in  th e a gen cy, an d

so on. Thu s th e quest ion mus t be decided on a case-by-case basis. The

relevant  legis la t ion  pr ovid in g for  app ea ls  from pa r t icu la r  cla ss es  of decis ion s

(or  conversely,  precluding appea ls by including pr iva t ive clauses) should

th er efore b e h oused in  a  tr ibu na l’s en ablin g legis la ti on. 

However , t he Code  conta in s p rovis ion  for  app ea ls  to another  level of decision

maker  with in  the a gency wher e t he or igina l decision  is  made  by a  st a ff

member or single adjudicative member. (See Provision 52). An appeal is also

pr ovid ed  in  Provis ion s 2  and 3  from a  decis ion  to di sm iss a  mat ter  without

holdin g a h ea rin g.

As  to the  procedure  for  apply ing  to the  cour t ,  th is  is  a  mat te r  of cour t

procedure, and is th us outside the scope of Model Rules for tribuna ls.
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G. Appeals to Appeal Bodies Within the Agency

PROVISION 52

Wher e t he  en ab ling le gisla tion  pr ovides for a n a ppea l from a  first -level

decision-maker t o an appellate body within t he agency, the r ules tha t

govern  th e appea l sha ll be as follow:

• th e a ppea l sh all b e br ough t w ith in [30 d ays ] [a t ime  set  by t he

tr ibun al]

• th e tim e for app eal s ha ll ru n from  th e da te t he w rit ten  decision is

provided to the par ticipan ts

• if le ave is  requir ed , t h is  sh a ll be  reques ted  with in  the t im e for

bringin g the a ppeal

• th e fact tha t a n a ppeal h as been  brought  does not au toma tically crea te

a s ta y of the d ecision or or der  from wh ich t he  ap pea l is br ough t

• wit h r esp ect t o both  lea ve t o ap pea l a nd  appl icat ions  for a  st ay, t he

ap plicat ion m ay be  ma de t o eith er t he fir st -level body or t he a ppella te

bod y, or  bot h

• not ice of appe al s ha ll be given t o all per sons w ho pa rt icipat ed in  th e

pr evious p roceedin gs

• th e ap pella te b ody ma y receive a  su mm ar y or re cord  of th e first

inst an ce evidence

• a pa rt icipan t m ay give notice tha t it  wishes t o adduce furt her

evidence; after  hea ring r epresen ta tions from th e par ties (an d other

pa rt icipa nt s, de pen din g on t he  te rm s of th eir  pa rt icipa ti on). t he

tr ibuna l ma y request  an d receive fur th er evidence, if such is n ecessary

to en able a  pr ope r  de ter min a t ion .

Explanatory Notes

Purpose

This provision sets out procedures for th e conduct of appeals from one

adjudica t ive  bod y in  an  agency t o another . I t  is  in ten de d t o su pp lemen t , for

this circumst ance, the general Model Code rules with respect to hear ings, so

fa r  a s t hey a re a pp licable. Th us,  for  example, the a pp el la te body may a dop t
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142
  The  t es t  for  a  s ta y  i s  ana logous  t o  tha t  for  an  in junct ion  in  c iv i l  proceedings .  See

Algonqu in  W ild lan ds  L eague v .  Ontar io  (Min is ter  of  N atura l  Resources) (1996),  93  O.A.C.  228

(D iv.  Ct .); V iv ace T av ern  In c. v. M etr opol ita n  L icen sin g C om m iss ion  (1996),  96  O.A.C.  246

(Di v. C t. ).
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pr ocedu res  an d give dir ections for t he condu ct of the a ppea l, or it m ay d ecide,

after  consider ing repr esent at ions, to hear  th e appea l on a writ ten  ra th er t ha n

ora l ba sis. Th e foregoing pr ovisions a re i nclu ded b ecau se t he y govern  ma tt ers

per ta inin g specifically t o appe als . This  is esp ecially imp ort an t wh ere , as is

som et im es  the ca se , s ta tu tes  pr ovid e for  the a pp oin tmen t  of app ea l bodies  on

an  ad hoc ba si s,  bu t  pr ovid e n o ru les,  or  on ly ver y m in im al r u les,  for  the

conduct  of t he  appea l.

Further  ev idence

Wit h  res pe ct  to the a dm ission  of fur ther  eviden ce, i f the m anda te of t he

app ella te body is  to de cide on ly q ues t ion s of law or  ju r isdict ion  (ra ther  than

to r econsider  factu al m at te rs  as  well), only eviden tia l inform at ion r eleva nt  to

the ques t ion  of la w or  ju r isdict ion  (e.g . t o a llega t ion s of a bs en ce of evid en ce,

or  unfa ir nes s in  the p roces s) w ould  need t o be  adm it ted  to make a  pr ope r

determina t ion .

S tay on appeal

Th e ques t ion  of st ayin g t he or igina l decision  requir es  the t r ibuna l t o ba la nce

factors such as  prejudice.142 The tr ibuna l should also ensur e tha t pa rties do

not  us e t he  appe a l pr ocedur e a s a  ta ctic for de la yin g the  effect of a d ecision . 
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H. Visibility, Accessibility of Procedures, Precedents

PROVISION 53

A trib un al’s power s a nd  pr ocedu res  of gener al a pplicat ion sh all be  pr int ed

and m ade  ava ilable for  pu bl ic in sp ect ion .

Explanatory Notes

Th e way in  wh ich  th is  requir em en t  is  met  will  va ry dep en ding on  the

res ources  and u se r  ba se  of the p a r t icu la r  t r ibuna l. S ome s ugge st ion s for

mak ing the availability of its processes known ar e part icipation guidelines,

brochur es, and videos. Pla in  la ngu age sh ould  a lso be  use d,  es pe cia lly for

tribun als with less-sophisticated users.

This P rovision sh ould be applied not only to ru les selected from t he Model

Code, bu t  to a ll  t r ibuna l r u les of gen er a l a pp lica t ion .

Wit h  res pe ct  to t r ibuna l decisions,  t r ibuna ls  a re encouraged t o have those

de cis ion s t ha t  a re t o be  use d a s p recede nts (inclu ding t hose  exis t in g pr ior  to

th e Model Code) indexed an d ma de publicly available. There s hould be

pr ovision for delet ion of ma te ria l th at  would in vad e pr ivacy.

Tr ibuna ls  a re a lso en couraged t o have pol icy s ta tem en ts a nd guidel in es  of

gener a l a pp lica t ion  pr in ted  and m ade  ava ilable t o the p ubl ic.
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I. Bias

PROVISION 54

Decisions a re t o be ma de by a  fair a nd  imp ar tia l tr ibun al.

Wh er e a  mem ber  ass ign ed  to a  pr oceeding h as p er son a l k nowled ge of any

inform at ion which is relevan t t o wheth er t her e exists a  rea sonable

app reh en sion  of bias,  un less  tha t  mem ber  de cides  to withdr aw fr om the

proceeding, the mem ber sh all disclose th is inform at ion to the pa rt ies.

An applica t ion  request ing a  member  not  to par t icipa te  in  a  proceeding  on

th e grounds  of a r easona ble appr ehen sion of bias sh all be ma de at  th e

ea r lies t  rea son able op por tunit y a fter  the a pp licant  becomes  awa re of t he

circumsta nces giving rise to the allegations. 

The  pa rt ies (an d pa rt icipan ts , depen din g on th e te rm s of their

pa r t icip a t ion ) sh a ll have a  rea son able op por tunit y t o res pon d,  wh ich  may

in clu de  an  opp or tunit y t o in t rodu ce a dd it ion a l evid en ce or  make

re pr esent a ti ons , bu t m ay not in clud e cross -examina ti on of an y mem ber . 

The t ribun al m ay rely u pon as evidence an y par t of a mem ber's disclosed

inform at ion which is not cont ra dicted by any oth er evidence. 

The mem ber or members a ssigned to the proceeding may hea r an d decide

any issue regarding reasonable appreh ension of bias.

The  pa rt ies m ay consen t t o th e contin ued  pa rt icipat ion of a mem ber  in t he

pr oceeding, b u t  the con se nt  of the p a r t ies d oes  not  pr eclude  an  app lica t ion

to rem ove a m ember  based on u ndisclosed facts or facts ar ising after  th e

disclosur e. 
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143
  Som e of t h e p r ovis ion s a r e a  re sp on se  to Du lm ag e v. P olice C om pl ai n ts C om m iss ion er

(19 95 ), 30  Ad m in . L.R . (2d ) 20 3 (O n t.  Di v. C t. ), a  ca se  th a t i n volv ed  a  di vis ion  in  opi n ion  a s t o

th e a pp r opr ia te  pr oced u r e for  a  tr ibu n a l t o ta ke  wh en  a n  a pp r eh en sion  of bia s on  th e p a r t of a

m em ber  is p er ceive d or  al lege d. I n  th e fa ce of th e a llega tion  th e t rib u n al  re tir ed , an d

ret ur ned  with  add i t ional  inform at ion,  a t  leas t  pa r t  of  wh ich ha d been  provided by t he

mem ber  in  qu es t ion .  I t  d i sclosed  th e  in form at ion ,  hear d  a r gum ent  ( inc lud ing  a r gum ent  by

cou n s el for  t h e p olice  office r s t h a t  th is  w as  a n  in a p p r op r ia t e w a y t o ob t a in  in for m a t ion ) a n d

a dd it ion a l ev id en ce, a n d t h en  fou n d t h e a lleg a ti on  to b e u n su bs ta n ti a te d. O n e m em be r  of th e

cou r t  fou n d  t h is  p roce du r e  wa s  pr op er , b u t  tw o ot h e rs  t h ou g h t t h a t  it  a gg r a va t ed  t h e

a pp r eh en sion  of bia s (h ow t h is w a s s ee n  to b e s o wa s n ot e xp la in ed ). P r ovis ion  54  re sp on ds  to

th is ca se  by  pr ovid in g t h a t t h e t r ibu n a l m a y d ea l w it h  th e b ia s is su e b y r ely in g on

un cont ra dic ted  informa t ion  sup pl ied  by the  m ember  aga ins t  w hom  th e  a l legat ion  i s  m ade.

144
  3 rd ed., C ar sw ell, 199 9, a t 3 89. F or a  gen er al d iscu ssion  in t his  tex t of th e top ic of dealin g

wi th  bia s is su es  be fore  tr ibu n a ls, s ee  “Wa ive r , Re m ed ies  a n d E vid en ce: T h e “Re a l” Iss u es  of

Bias  Law ” a t  385  et seq .  The  au th ors  d isapp rove  of th e  pra c t ice of re ly ing on a  m ember ’s

di sclos ed  st a te m en ts  wi th ou t g ivin g t h e op por tu n it y of t es ti n g t h a t e vid en ce (a t 3 94 ).

However ,  th ey  agree  t ha t  c ross-examin at ion  i s  to  be  avoided
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Explanatory Notes

This  pr ovision is ta ken , with  some cha nges , from t he S ociety of Ont ar io

Adjudicat ors an d Regulat ors’ Pr oposals for Amendmen t t o the SP PA, 1997.143

The  sixt h cla us e, un der  which  th e ma tt er of bias  is t o be decided a t firs t

insta nce by the a ssigned member or mem bers, is an appr opriate procedure

un der t he la w. See Flam borough  (Town) v. Can ada  (Nationa l En ergy Board)

(1984) 55  N.R.  95  (F .C.A.) H owever , it  may be p referable in  the ca se  of a

mu lti-member  pan el for th e other m ember  or mem bers t o determ ine th e

ma tt er, or for th e tribun al chair or a different  pan el to do so. In J ones & de

Villa rs , Prin ciples of Adm in ist rat ive L aw , the a uth ors suggest th at t hese

alt ern at ives should be ava ilable.144 (The SOAR proposa l,  which  makes the

firs t p rocedu re  ma nd a tor y, has be en  ame nd ed a ccord ingly.)

Th e pr ovision r espe ctin g cross-exa min at ion is in cluded  becau se a llowing a

pa rt icipan t t o cross-exa min e a m emb er p oten tia lly crea tes  an  ad vers ar ial

ten sion between t he m ember  an d a pa rt icipan t, which m ay t hen  affect or be

seen  to a ffect t he  me mb er’s im pa rt ialit y.
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Wh er e a  mem ber  of a  pa nel  withdr aws  or  is  di sq ua lified on  the ground of

bias , Pr ovision 22.2 would a pply wit h r egar d t o th e conduct  of th e he ar ing in

the  absence  of an  incapaci ta ted  member .
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J. Extensions of Time

PROVISION 55

When  sa ti sfied  th a t u nfa irne ss w ill r esu lt  un less  an e xt en sion  is gr ant ed, a

tr ibuna l ma y extend or a bridge tim e periods foun d in en abling or other

legis la t ion . Wh en  exten ding a  t im e p er iod , a  t r ibuna l m ay im pos e

condi t ion s.
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K. Ex Parte Decisions

PROVISION 56

A tribun al m ay m ak e a decision or order ex parte if sa t is fied t ha t  no not ice

is necessar y or tha t dela ying th e proceeding un til notice has  been given

might  ent ail serious m ischief.

Where a  decision or order is m ade pu rsu an t t o this pr ovision, the t ribun al

shall reconsider the m att er at  the r equest of 

• any pa r ty or  pe rson  en t it led t o pa r ty s ta tus u nde r  Provis ion  20 .1 (or

the t ribuna l’s equivalent rules)

• an y par ticipant  or person en tit led to par ticipant  sta tu s un der

Provision 20.2 (or the tribun al’s equivalent rules)

who is affected by the decision or order .

A tribun al m ay, at  its discretion, reconsider a  decision or order m ade u nder

th is provision a t t he r equest  of a per son who ha s been or m ay be gra nt ed

pa r t icip ant  st a tus u nde r  Provis ion  20 .3 (or  the t r ibuna l’s e qu iva len t  ru les).

Th e t r ibuna l sha ll en su re t ha t  not ice of a  recon side ra t ion  is  given  to 

• a ll  pa r t ies or  pe rson s e n t it led t o pa r ty s ta tus u nde r  Provis ion  20 .1 (or

the t ribuna l’s equivalent rules)

• all pa rt icipan ts, or pers ons ent itled to par ticipant  sta tu s un der

Provis ion  20 .2 (or  the t r ibuna l’s e qu iva len t  ru les) 

who ar e affected by t he decision or order.

A t r ibuna l may , a t  i t s d iscre t ion , ensure  tha t  not i ce  of a  recons idera t ion

un der t his pr ovision is given t o a person wh o has been  or ma y be gran ted

pa r t icip ant  st a tus u nde r  Provis ion  20 .3 (or  the t r ibuna l’s e qu iva len t  ru les).

Th e n otice u nd er  th is p rovis ion s ha ll be 4 8 h our s n otice. 

On reconsiderat ion th e tribun al ma y confirm, vary, rescind or suspend t he

decision or order.
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Explanatory Notes

Decisions so made sh ould be minim ally int ru sive.

Th e ru les for n otice of hea rin g un der  Pr ovision 21 a re m ea nt  to a pply t o

not ice of a  recon side ra t ion  unde r  th is  pr ovis ion .
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L. Interpreters

Th e Mode l Code  need n ot  conta in  requir em en ts for  the p rovis ion  of

in terprete rs.

Explanatory Notes

Many of the  mater ia ls  from which  the  Code p rov is ions  were d rawn con ta in

pr ovisions r espe ctin g int erp ret ers . However , th is m at te r is  covere d by t he

req uir eme nt  th at  th e tr ibun al en su re t ha t p ar ticipa nt s h ave a  rea sona ble

opport un ity to presen t a  case an d to know an d respond t o the case t hey ar e to

meet .
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M. Maintenance of Order at the Hearing

PROVISION 58

A t r ibuna l m ay exercise t he fol lowin g powers t o main ta in  orde r  a t  a

he ar ing:

• the p ower  to give or de rs a nd d ir ect ion s

• th e power t o exclud e per sons for failu re t o comply wit h t he t ribu na l’s

orders  and  di rect ions

• the p ower  to im pos e con di t ion s on  cont in ued  pa r t icip a t ion

• th e power to call for t he a ssista nce of a pea ce officer.
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145
  T h is  d ocu m e n t  is  r ep r od u ce d in  Ma caulay  (su pr a, note  13)  a t  38 .2  et seq .
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N. Service of Documents

Provis ion s r es pe ct in g ser vice  of docu men ts a re t oo de ta iled  for  the Mode l

Code. 

Explanatory Notes

For st an dar dized rules in  relat ion to the ser vice of docum ent s, see th e

Fed era l A dm in is trat ive Hear in gs Act.145 The  pr ovisions for ser vice in th is

documen t cover the following matt ers:

• met hods  of se rvice , in clu ding ser vice  by met hods  other  than  pe rson a l

se rvice , a nd s er vice  on  a  corpor a t ion  or  non-in corpor a ted  ass ocia t ion

• deem ed r eceipt a fter  ma iling

• alt ern at ive met hods of service

• actua l  not ice  in  l ieu  of proper  not ice , and

• when failure to serve does not invalidate proceedings.

Tribun als sh ould develop an d adopt t heir own r ules for ser vice of docum ent s

an d ma ke th em pu blicly available.
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PART 5 . LIST OF POWERS TO BE CONSIDERED FOR INCLUSION IN

ENABLING LEGISLATION

PROVISION 7 

On  the m ot ion  of an  in ter es ted  pe rson  a  t r ibuna l m ay, a t  it s d iscret ion ,

is su e a  de cis ion  with  res pe ct  to how t he law (s ta tu te,  ru le , decision  or

orde r) app lies  to unpr oven  or  hypothet ica l fa cts.

PROVISION 16 

A tr ibu na l ma y [obta in in forma tion  by wa y of agency officers w ho h ave

st a tu tory powers of insp ect ion ] [obt a in  in format ion  by is su in g warran ts for

se a rch  and s eizu re] [obta in  in format ion  by app lying t o the cou r t  for

war ra nt s of sear ch an d seizure].

PROVISION 48 

A t r ibunal  may fi le  it s  decisions  or  orders  wi th  the cour t .  A decision  or

order  so fi led i s enforceable in  the same manner  as  a  judgment  or  order  of

the  cour t .

PROVISION 50 

A t r ibuna l m ay a wa rd cos t s [a nd h ea r in g expen se s].
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PART V — DRAFT LEGISLATION

Administrative Powers and Procedures Act

HE R MAJ ES TY, by an d wit h t he  ad vice an d consen t of th e Legis lat ive

Ass em bly of Alb er ta , enacts a s fol lows:

Definitions 1.  In  th is Act, 

(a)  “min ister ” mea ns t he Minist er of Jus tice and Att orney

Gen era l [minis ter  cha rged  with  th e ad min ist ra tion  of th is

Act],

(b)  “order” means an  order  made by the  ministe r  under  th is

Act ,

(c)  “Model Code” mean s the Model Code of Powers and

Pr ocedur es in t he Schedu le,

(d)  “t r ibunal” means a  person  or  persons , whether  or  not

incorpora ted,  au thor ized to exercise  a  sta tu tory  power ,  and

inclu des a n a ut hor ity d esign at ed u nd er t he  Admin ist ra tive

Procedures Act ,  and

(e)  “s ta tu tory  power” means a  power  confer red  by  or  under  a

st at ut e t o ma ke a  decision d eciding or  pr escrib ing,

(i)  the legal rights, powers, privileges, immun ities,

du t ies or  liabi lit ies of a ny per son  or  pa r ty, or

(ii)  t he e ligib ilit y of a ny per son  or  pa r ty t o rece ive  or

ret ain  a b ene fit or licence, whe th er t he p ers on is lega lly

en t it l ed  there to or  not .

Model Code 2.  Th e Mode l Code  is  her eby a dop ted  as a  mode l code of

powers an d procedures which will apply to tribuna ls as

pr ovid ed  by orde rs m ade  unde r  th is  Act .
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Order applying

provisions of

Model Code

3. (1)  A tr ibun al h as  power t o apply t o th e min ist er u nd er t his

sect ion. 

(2)  Upon the  applica t ion  of a  t r ibunal , the  ministe r  

(a )  may m ake a n  orde r  tha t  the Mode l Code  app lies  to the

tr ibu na l in  wh ole or in  pa rt , and

(b)  ma y a me nd  an or der  ma de u nd er  th is sub sect ion. 

(3)  The minis ter  may make regula t ions  prescr ibing

(a  )  the  form of appl ica t ions  and the  suppor t ing  in format ion

an d ma terials t o be provided,

(b)  t he cr it er ia  to be  app lied  in  de ter min in g wha t  if a ny

pr ovis ion s of t he Mode l Code  a re t o be  made  app licable t o a

t r ibunal , and

(c)  t imes  wi th in  which  appl ica t ions  a re to be b rought .

Effect of order 4. (1)  Upon the m ak ing of an  order u nder  section 3, 

(a )  the t r ibuna l h as t he p owers con fer red  by the p rovis ion s

of the  Model  Code re fer red  to in  the order ,

(b)  the  tr ibu na l is su bject t o th e du tie s im posed b y th e

pr ovisions of th e Model  Code r efer re d t o in t he  order , and

(c)  the pr ocedur es prescribed by th e provisions of the Model

Code referred to in the order ar e procedures pr escribed for

th e t ribu na l. 

(2)  The pr ovisions of th e Model Code referr ed to in th e order

apply t o the exercise of all sta tu tory powers of th e tr ibuna l

unless the order otherwise provides.
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Regulations

Act

5. (1)  The Regulat ions Act a pplies to an  order m ade u nder

th i s Act .

(2 )  The min is t er  may

(a )  keep and  pub li sh  a  l is t  of orders  made  under  th is  Act ,

including th e na mes of the t ribun al t o which ea ch order

applies a nd a  list of th e provisions wh ich the order  ma kes

appl icab le t o th e t ribu na l, a nd

(b)  publish  upda ted list s from time t o time.

Administrative

Procedures

Act

6.  Th e Admin is t ra t ive  Procedures  Act  

(a)  continu es to apply to each tr ibunal to which it applies on

the effective date of this Act un til the minister m akes an

order  

(i)  m akin g a pp licable t o the t r ibuna l p rovis ion s of t he

Model  Code which  in clu de  the s ubje ct  ma t ter  of a ll  of the

pr ovis ion s of t he Admin is t ra t ive  Procedures  Act  wh ich  a t

the t ime of the order a re applicable to the t ribuna l, and 

(i i)  t e rmina t ing the  designa t ion  of t he  tr ibunal  a s an

aut hor it y und er  th e Adm in ist ra ti ve P rocedu re s Act, a nd

(b)  is other wise repealed.
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APPENDIX

List of Consultants

A. Department representatives

Note: s ome d ep ar tmen ts h ave been  red es ign a ted  since t he d a te of ou r

consulta t ion .

Sh eila B lair  Hea lth

Audrey  Dean Commu nit y Developmen t

J illian F lett En vironm ent al P rot ection

Raffaella  Ga rofalo Educa t ion

Tim Hur lbur t  J ust ice, Civil Law 

Bill Nugent  Mun icipal Affair s

Eleanor  Richardson  Energy

Dian a Sa lonen Labour

Tanya  Stewar t J ust ice, Lega l Res ea rch

Ian Zaharko Advanced Edu cation & Car eer Development

Bern ie Rodriguez Treasury

Bria n Bola n Tra nsport at ion and  Ut ilities

Son ia  Gaa l Per sonn el Admin ist ra tion

Bar d H ad dr ell Agricult ur e, Food & Rura l Developmen t

Cameron Henry In ter governm ent al a nd  Aborigina l Affairs

Su sa n Ra nk in Fam ily and Social Services 

Joanne Rimmer Economic Development  & Tourism

B. Tribunals

Alber ta  App ren t icesh ip  and I ndu st ry Tra in in g Appe a l Board

Alber ta  Cit ize nsh ip  and H uman Righ ts Commission

Albert a Cor pora te T ax Act Appea l Comm itt ee

Alber ta  Da ir y Cont rol Board

Alber ta  Ener gy a nd U t ilit ies Board

Alber ta  Human Righ ts a nd C it ize nsh ip  Com mission

Alber ta  In su rance Council Ap pe a l Board

Albert a I ns ur an ce Council
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Alber ta  Se cur it ies Commission

Agr icu lt ura l F in ancia l Ser vice s Corpor a t ion

Board of Censors

Child Welfar e Appeal Pa nel

Ed mon ton  an d Nor th  Depen den t Adu lts  Appea l Pa nel 

Ed mon ton  Police Commis sion

Environmenta l Appeal  Board

Fam ily and Social Services Appeal Pan els 

Labour  Rela t ions  Board

La nd Compe nsa t ion  Boa rd / S urface Righ ts Board

Livest ock In du st ry Dive rsi fica t ion  Act  App ea l Board

Metis Set tlemen t Appeal Tr ibuna l

Mu nicip a l Governmen t  Boa rd

Na tu ra l Resources Conserva tion Boar d

Office of th e Informa tion an d Pr ivacy Comm issioner

Per son s w it h  Developmen ta l Disabi lit ies P rovin cia l Board

Pu blic Health  Appeal Board

Publ ic Ser vice  Act  Class ifica t ion  App ea l Board

Students  F inance  Board

Umpires, Em ployment S ta nda rds Code

Un ivers ities  Coordina tin g Coun cil

Worker s Compensa tion Appeal Tribu na l

Wor ker s Compe nsa t ion  Boa rd

C. Local bodies

We consult ed a n um ber of municipalities a nd r egiona l hea lth  au th orities by

e-ma il an d t eleph one. We a lso excha nge d corre spon den ce with  th e Ca lgar y,

Edmonton, and P onoka Ment al Health  Review Panels.

D. Legal Profession

Law Society of Alberta

Ca nadian  Ba r  Ass ocia t ion , Admin is t ra t ive  La w S ect ion  
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