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PART | —EXECUTIVE SUMMARY

SCOPE OF THIS REPORT

Theestate of a person who dies without a will is distributed accordingtothe
Intestate Succession Ad, which is patterned after the Statute of Distribution,
1670 (U.K.), as amended. It comesas nosurprise that a distribution scheme
developed in 1670 failsto meet the needs of modern society. This report
examines the existing law of intestate succession and proposes a new
distribution scheme designed to reflect the views of Albertans and serve
moder n society.

Inreforming this area of the law, we have been guided by the presumed
intentions of intestates. It is not a matter of determiningthe actual intention
of the deceased, but of examining a group with similar familial circumstances
and equating the ‘presumed intention’ of an individual with theintention of
the majority of individuals in the group. To learn of such intentions, we have
relied upon information provided by Albertalawyers who specializein this
area, studies of public opinion conducted in England and the United States,
and a study of 999 files of the Surrogate Court of Alberta conducted in 1992.
Each of these sour cesidentified the same trendsin public opinion concerning
distribution of estates and, therefore, together offer significant direction for
reform. We have also relied on statistics published by Statistics Canada to
determine general trendsin Canadian society concerning lifespan, family
size, marriage, divorce, and cohabitation outside marriage.

THE EXISTING LAW OF INTESTATE SUCCESSION

Under the present I ntestat e Succession Ad, if the intestate dies leaving a
surviving spouse but no issue, the entire estate goes to the surviving spouse.
Where the intestate is survived by a spouse and issue, the spouse’s share
depends upon the number of issue that survive the intestate. | f there isonly
one child, the spouse gets $40,000 plus one-half of the residue. The child gets
the other half of theresidue. Where there are two or more children, the
spouse gets $40,000 plus one-third of the residue. The children share the
remaining two-thirds of the residue. If there is no surviving spouse or issue,
the estate is distributed to the nearest relativesin the fdlowing order:
parents, then brothers and sisters, then nephews and niece, and finally next
of kin. The closest relativestak e to the exclusion of remoter rel atives.
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THE NEED FOR REFORM

Theexisting distribution schemewasdesigned to serve a society in which
wealth was transferred from one generation to another, inheritance between
spouses was exceptional, divorce wasrar e and cohabitation outside marriage
was viewed as sinful. Thedistribution scheme must be reconfigured to serve
modern sodety. Ours is asociety in which the surviving spouse has replaced
the children asthe primary benefidary, divorce and remarriage is prevalent,
cohabitation outside marriage is commonplace, and section 15 of the
Canadian Charter of Rights and Freedoms has been inter preted to extend
protection to those who cohabit outside marriageinrelationships similar to
marriage.

As aresult of societal changes, the existing distribution schemeno
longer reflects how the majority of intestatesin given situations would want
their estate to be distributed. It has become a trap for the unwary.

PROPQOSED DISTRIBUTION SCHEMVE

In our opinion, the distribution scheme created by the Intestate Succession
Act should: a) reflect the presumed intention of intestat es as measured by the
reasonable expectations of the community at large, and b) create a clear and
orderly scheme of distribution. Our proposed distribution scheme reflects this
premise.

Spouses

Studies show that the majority of spouses who are survived by a spouse and
children of that marriage wish toleavetheir entire estate tothe surviving
spouse. Those spouseswho are survived by a spouse and children, all or some
of whom are of another relationship, are less likely to want their entire estate
to passto the surviving spouse. Nevertheless, the majority of spouses with
children from another relationship still wish to treat the surviving spouse
more gener ously than does the existing law.

The propaosed distribution scheme would treat the surviving spouse as
folows:

. If an intestate diesleaving a surviving spouse but no issue, the entire
estate should goto the spouse.



. If an intestatediesleaving a surviving spouse andissue and all of the
issue are also issue of the surviving spouse, the entire estat e should go
to the spouse.

. If an intestatediesleavinga surviving spouse andissueandone or
moreof theissuearenot alsoissue of the surviving spouse, the share of
the surviving spouse should be:

. $50,000, or one-half of the estate, whichever is greater, and
. one-half of the remainder of the estate.

J All theissueof theintestatewould shareequally theremaining half of

the remainder of the estate.

A spouse would lose the right to share in the estate of his or her spouse
where: 1) oneor both of the spouses made an application for divorce or
commenced an action under the Matrimonial Property Act, and 2) at the time
of deat h, the application or action was pending or had been dealt with by way
of final order.

Cohabitants
Theproposed distribution schemetreatscertain cohabitantsas spou ses of
each other. Cohabitant is defined as follows:
"cohabitant" means a person of the opposite sex who, while not married to the intestate,
continuoudy cohabitedin a marriage-like relationship with the intestate
(i) for at least three years immediately preceding the death of the intestate, or

(i) immediately preceding the death of the intestate if they are the natural or
adoptive parents of a child.

The court would consider certain factors in determining if arelationshipis
marriage-like. This definition of cohabitant is designed to identify those
cohabitants whose relationship is one of interdependence and a publidy
acknowledged commitment to permanence.

In certain situations, the intestate may be living separate and apart
from hisor her spouse and be residing at the time of death with a cohabitant,
as defined. In this situation, the surviving spouse is deemed t o predecease
the intestate, and the cohabitant takes the spouse’s share under the proposed
act. The separated spouse would be left to his or her rights under the
Matrimonial Property Act and Family Reid Act. As previously recommended
in Report for Discussion No. 17, Divison of Matrimonial Property on Death,
every surviving spouse should be entitled to seek division of matrimonial
property on death of the deceased spouse.
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Issue

If the intestate dies leaving issue but no surviving spouse or cohabitant, the
estate should be distributed among theissue per capita at each generation.
Thisis a new system of representation that replaces the per stirpes method of
representation. The advantages of the new system of representation are as
folows:

. Theinitial divison of theestateismade at the nearest generation tothe
intestate that contains at least one living member. This ensures that
equal treatment of grandchildren when no children of the intestate
survive the int estate.

. Member s of the same generation ar e alwaystreated equally.

o Members of a remoter generation never takea larger sharethan
members of a closer generation.

Next of kin

The proposed distribution scheme would replace degrees of consanguinity
with a parentelic system. See explanation at pages 147 to 160. The
advant ages of such a system are as fdlows:

. A parentelicsystem ensuresthat thosewhoare dosest tothe intestate
will receive the estate. For example, under the existing law, a
grandnephew, a cousin, and a great-aunt areall of the 4th degree of
consanguinity and would share equally. A parentelic system prefers a
grandnephew toa cousin and prefersa cousin to a great-aunt.

J It will be easier and less costly to determine those who will inherit the
estate

. A parentelic system divides the estat e between both sides of the family.

Other

The proposed distribution scheme retainsthe doctrine of advancement. It
also contains a survivorship clause that requires any potential beneficiary to
survive the intestate by 15 days. In addition, kindred of the half-blood will
inherit equally with those of the whole-blood in the same degr ee.

The proposals represent a clear and certain distribution scheme that
will adequately serve Albertansfor many decadesto come.
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RECOMMENDATION No.8 -Disentitlement of Surviving Spouse
The surviving spouse should be treated as if he or she predeceased the
intestate, if the folowing circumstances exist:
(i) at the time of death, the spouses were living separate and apart,
(if) during the period of separation, one or both spouses made an
application for divorce or commenced an action under the Matrimonial
Property Act, and
(iii) at thetime of death, the application or action was pending or had
been dealt with by way of final order. .......................... 98

RECOMMENDATION No. 9- Cohabitants
A oohabitant who falls within the following definition should be treated as a
spouse of the intestate under the Intestate Succession Act:

PROPOSED DEFINITION

(1) For the purposes of thisAct, ‘cohabitant’ means a person of the

opposite sex who is not married to the intestate and who cohabited

continuously in a marriage-like relationship with the intestate
(a) for at least three yearsimmediately preceding the death of
theintestate, or
(b) immediately preceding the death of the intestate, if there
isachild o the relationship.

(2) For the purposes of subsection (1), the period of cohabitation is

not considered to have been interrupted or terminated by reason

only that the cohabitants have lived separate and apart during a

period, or periodstotalling, not morethan ninety days if at the

time of death the cohabitants are cohabiting with each other.

(3) For the purposes of subsection (1), “marriage-like relationship”

isarelationship that corresponds to the relationship between

mar ital partners, in which two individuals have consented to share

one anather’s livesin along-term, intimate, and committed

relationship of mutual caring.

(4) Although nosingle factor or factors determineswhether a

relationship qualifies as marriage-like, the court should consider

the fdlowing factors in deter mining thisissue:

. the purpose, duration, constancy, and degree of exclusivity of
the relationship,

. the conduct and habits of the partiesin respect of domestic
services;

. the degree to which the parties intermingle their finances
such asby maintaining joint checking accounts, credit card or
other types of accounts, sharing loan obligations, sharing a
mortgage or lease on the household in which they live or on
other property, or titling the household in which they lived or
other property in joint tenancy;

. the extent to which direct and indirect contributions have
been made by either party to the other or the mutual well-
being of the parties;
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degree of joint care and support given the child;

. the degree to which the couple held themselves out to others
as married or the degree to which the couple held themselves
out to othersas emotionally and finandally committed toone
another onapermanent basis. ...................... 124

RECOMMENDATION No.10- Surviving Spouse and Cohabitant

(1) If at the time of the intestate’s death, the intestate and his or her spouse
are living separate and apart and theintestate was living with a cohabitant,
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intestate.

(2) The surviving spouse should continue to havethe right to seek family
relief and enforce any other remedies available under the general law.

(3) Thesurviving spouse should be given aright to seek division of
matrimonial property on death if thisisnot currently available under the
existing law. As previously recommended in Report for Discussion No. 17,
every surviving spouse should be able to seek division of matrimonial
property on death of thedeceasedspouse. ......................... 130

RECOMMENDATION No. 11 - Status of Illegitimacy Abolished

It should be made clear that for the purposes of the I ntestate Su ccession Act,
the status of illegitimacy is abolished and that children born outside
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calaterals, and viceversa. A descendant isa child, grandchild, great-
grandchild and soon. An ascendant isa parent, grandparent, great-
grandparent andsoon. A collateral isany blood relative whois not a
descendant or ascendant. ........ ... e 135

RECOMMENDATION No. 12 - Adopted Children
Theexisting law concerning therightsof adopted children upon an intestacy
should beretained. ....... ... . . . . . . . . 137

RECOMMENDATION No. 13 - Stepchildren
Stepchildren should not inherit upon theintestacy of the step-parent or vice
(74 =] 572 P 137

RECOMMENDATION No. 14 -1ssue but no Surviving Spouse or
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If anintestate dies leaving issue but no surviving spouse or cohabitant, the
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. If thereisnosurviving spouse, issueor parent, theestate should goto
the issue of the parents of the intestate or either of them to be
distributed by representation.

J If there is no surviving spouse, issue, parent or issue of a parent, but the
intestateissurvived by oneor more grandparentsor issue of
grandparents,

a) one-halfof the estate should gotothe paternal grandparents or to
the survivor of them, but if thereis no surviving pater nal
grandparent, totheissue of the paternal grandparentsor either of
them to be distributed by representation;

b) one-half of the estate goes to the maternal grandpar ents or their
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but if thereisonly a surviving grandparent or issue of a grandparent on
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. Paternal great-grandparents are the parents of the paternal
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theintestate. Maternal great-grandparentsarethe parentsof the
maternal grandfather of the intestate and parents of the maternal
grandmother o the intestate.
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within therequired family lines died before the intestate. ........ 159

RECOMMENDATION No. 16 - Doctrine of Advancement

The doctrine of advancement should continue to operatein the new regime
but it should be limited to children of theintestate. Grandchildren of the
intestate should not have to account for advancements received by their

P NS, . 171

RECOMMENDATION No. 17 - Survivorship

If the Survivorship Act isnot amended asrecommended in Report 47, the

I ntestate Su ccession Act should contain the statutory equivalent of a
SUrVIVOrShip Clause. . ... 178



RECOMMENDATION No. 18 - Relationships of Half-Blood
Kindred of the half-blood should inherit equally with those of the whole-bl ood
iNthesamedegree. . ........ i e 179



10



PART Il —REPORT

CHAPTER 1. INTRODUCTION

A. History and Scope of Project

TheAlberta Law Reform Instituteisin the process of consolidating all of the
existing statutory law that governs the administration of estates. Theend
product, an omnibus statute, will include legislation now found in the Wills
Act, Intestate Succession Act, Family Rdid Act, Administration of Estates Act,
Trustees Act and many other relevant statutes. Much of the work involves
reorganizing existing statutory provisions. Several areas, however, will be
reconsidered in more detail. These areasinclude intestate succession, the
effect of divorce upon wills,* division of matrimonial property upon death of a
spouse,” and possibly, some aspects of family relief. Thisreport dealswith the
topicof reform of intestate succession and was preceded by a report for
discussion on the same topic.®> The law of intestate sucoession governs the
distribution of a deceased person’sproperty wherethat person dies without a
will.

The Intestate Su ccession Act® is patter ned after the Statute of
Distribution, 1670 (U.K.).° It comes as no surprise that adistribution scheme
developed in 1670 often failsto meet the needs of modern sodety. Our task is
to design a statute that reflects the views of Albertans and serves modern
society.

If thiswas atimewhen funding wasreadily available, we would have
commissioned a public opinion survey asto how Albertans would want their

! seeAlberta Law Reform Institute, Effect of Divorce on Wills (Report N o. 72, 1994).

2 sSee Alberta Law Reform Institute, Division of Matrimonial Property on Death (Report for
Discussion No. 17, 1998) [hereinafter RFD N o. 17].

% SeeAlberta Law Reform Institute, Reform of theIntestate Successi on Act (Report for
Discussion No. 16, 1996) [hereinafter RFD N o. 16].

4 R.S.A. 1980, c. I-9.

> An Act for the Better Settl ing of I ntestates Estates, 22 & 23 Charles |1, c. 10 [hereinafter
Statute of Distribution, 1670].

11
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property to be distributed upon their death in given fact situations. Since
funding in the 1990s is anything but readily available, we have had to use
other devicesto determine public opinion. We have relied upon information
provided by Albertalawyers who specialize in this area, studies conducted in
England and the United States, and astudy of 999 files of the Surrogate
Court of Alberta conductedin 1992. Each of these sourcesidentified the same
trendsin public opinion. This information will be discussed in detail inthe
report. We have also relied on statistics published by Statistics Canada to
determine general trendsin Canadian sodety concerning lifespan, marriage,
divorce and family size. All of this is useful information in thereform of
intestacy rules.

Seven law r eform agencies have addressed the inadequacy of their
intestate succession laws in the past ten years.® For the most part, each
agency hasaddressed similar issues because the same problemsarisein each
jurisdiction. Thoseissuesinclude the following:

J What pur pose should be served by the I ntestate Su ccession Act?
o What is adequate provision for the spouse in these situations:
. intestat e survived by spouse and children of marriage
. intestate survived by spouse and children from a previous
marriage
. intestate survived by spouse from whom intestate was separated
at timeof death
. In the event of a partial intestacy, should the spouse receive less if he
or she has received assetsunder the terms of the will ?
. Should provision be made for unmarried cohabitants? If so, how should
this be done?
. How should the estate be distributed among the issue of the intestate?
. How should the law determine which next of kin should inherit the
estate?

® Thelaw reform agenciesthat have dealt with this topicinclude: British Columbia Law
Reform Commission, Manitoba Law Reform Com mission, The Law Reform Com mission
(England), Queensland Law Reform Commission, Hong Kong Law Reform Commission,
Uniform Law Conference of Canada, and the N ational Con ference of Commissioners on
Uniform State Laws.
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. Should the Act contain a survivorship clause deeming the surviving
beneficiary to predecease theintestatewherethe beneficiary does not
outlive the intestate by a certain period, say 15 days?

J Does the doctrine of advancement serve a useful pur pose today?

Thisreport will address each of these issues.

B. Terminology

Although lawyers will be familiar with many of the terms used in thisreport,
non-lawyers will not be familiar with them. It is, therefore, useful to define
key terms used throughout this report. The first group of ter ms deals with
intestacy and succession. Intestacy is the state or condition of dying without
having made a will. Intestateis aterm that has two meanings. An individual
who dies intestateis one who dies without a will. Such an individual is
sometimesreferred to as an intestate. Succession describes the process

wher eby one comes to property previously enjoyed by another. Intestate
succession involves succession of property wherethe deceased person has|eft
no will instructing how the property should be distributed. Intestacy rules are
those rules that determine how the intestate’s property is to be distributed
upon death. These rules are created by statute.

Other terms used in this report describe the relationship of the intestate
to certain blood relatives. I ssueincludesall those who descend from the
intestate, being children, grandchildren, great-grandchildren and so on.
Descendants is another term used to describe issue. Ancestorsare thosewho
came before theintestate, beingthe intestate’s parents, grandparents and so
on. Collaterals areall theblood relativesof theintestatewho arenot issueor
ancestors. This group includes brothers, sisters, aunts, uncles, cousins, and so
on of the intestate.

Several aher technical terms areused in the report that areunique to
this area of law, such as per stirpes, per capita at each generation, degrees of
consanguinity, and parentelic system. These terms will be defined in Chapter
6 where they ar e discussed in detail.
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C. Qutline of Report

Chapter 2 provides a historical sketch and overview of Canadian law.
Chapter 3 summarizesthetrendsin Canadian society and Chapter 4
discusses public opinion asto reform of intestate succession law. Chapters5
and 6 develop our final recommendationsfor change. Draft legislation that
incorporates the recommendations constitutes Part |V of thisreport.



CHAPTER 2. HSTORICAL SKETCH AND OVERVIEW OF CANADIAN
INTESTACY LEGISLATION

A. History of Intestate Succession

1. England

By theearly 1600s, the English courtshad devel oped rulesfor success on of
property in the event of an intestacy. Personal property was distribut ed
according to rules of local custom, which led to uncertainty and irregularity,
and land descended to the oldest male heir by the principle of primogeniture.’
Theconfusion andirregularity in respect of distribution of personal property
upon int estacy necessitated t he enactment of the Statute of Distribution,
1670° (which wasamendedin 1677, 1685 and 1890).° The dichotomy between
succession to real property and personal property upon intestacy continued in
England until the Administration of Estate Act, 1925 abolished
primogeniture'® and created one set of rulesdealing with the succession of
real and per sonal property upon an intestacy.

The Statute of Distribution, 1670 as amended in 1677 and 1685
distributed the personal property of intestates as follows:*

"It was possible for women to inherit land in the event of an intestacy, but male issue were
preferredtofemale, andtheeldest maleheir took in priority to younger males. See C.H.
Sherrin & R. C. Bonehill, TheLaw and Practice of | ntestate Succession (London: Sweet &
Maxwell, 1987) at 24-27. For amore detailed discussion of historical developments of English
intestat e succession law seelL .J. Hardingham, M.A. Neave & H.A. Ford, Willsand Intestacy
in Australia and N ew Zealand, 2d (Sydney: Law Book Company, 1989) c. 14.

8 An Act for the Better Settl ing of I ntestates Estates, 22 & 23 Charles 1, c 10.

o The Statute of Distribution, 1670 was amended by the Statute of Frauds, 1677 and by the
Statute of Distribution, 1685. The 1670 and 1685 statutes are known collectively as the
Statutes of Distribution. The Statute of Frauds, 1677 made it clear that thehusband was
entitled to all ofthe wife's personal property. The Statute of Distribution, 1685 provided that
the brother s and sisters of an intestate shared equally with the intestate’s mother. See
Sherrin & Bonehill, supra, note 7 at 35.

10 See Administration of Estates Act, 1925 (U.K.), 1925, c. 23, Part IV.

1 Sherrin & Bonehill, supra, note 7 at 35.

15
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Widow and widower. Awidower was ertitled to the whde o hiswife’s personalty
to the exclusionof ather relatives. Awidow was entitled to one-third of the
persond estate wheretherewere suviving issue, andto ore-hdf if there were
no issue. After 1890 the widowwas additionally entitled to a “statutory legacy of
500pounds’.

Issue. Subjed to therights of asurviving spouse theissue were primarily
entitled with children of deceased children taking ther parents' share per stirpes.
Males were entitled equally with females and there was no preference for the
eldest child. Advarcemrents by way df portion made by afather to his children
had to be braught into accaurt.

Next of kin Where theintestate left awidow but noissue, thenthe next o kin
were ertitled to a half share in the estate. In the absence o a surviving spouse
or issue the rdatives were then entitled in order, accarding, intheory at lead, to
ther degrees of relatiorship tothe deceased The degree of reldiorship was
ascertained by counting the nurrber of steps that the relative was renmoved from
the deceased, counting the generations down in the case of descendants and
computing up to the commnon ancestor and then down in the case of other
relatives. Relatives more closely conneded were entitled as a dassin priority to
relatives mare remotely connected. However, this formula was rot always
followed strictly since policy considerations tended to overrule strict logic. Thus a
father was a person prirmarily entitled to the whde estate inthe albsence of a
spouse and issue and excluded, rather thantodk equally with, the nother. Inthe
absence d a father then the mother shared equally with brothers and sisters and
children of deceased brothers and sisters were equally entitied to their parents'
share.

It coud bethat rdatives of thefirst degree (mother), second degree (brathers
and sisters) and third degree (rephewsand nieces) were all equally entitled. In
the absence of aspause, issue or parerts the persors ertitled were the trothers
and sisters, includng children of deceased brathers and sisters, hut if all the
brothers and sisters had predeceased the integate, then their childrentodk in
their ownright as relatives d the third degree per cepita. Grandparents came
after brahers and sisters fdlowed by unclesand aunts. Relatives of the fourth
degree, eg. frstcausnsetc, thentodk and soon, subject totwo overridng
rules that a relative more closely connected to the deceased excluded arelative
more renotely cannected and that within equa degrees of rdationship the
relatives todk equally. Inthe absence of ascertanale reldives the Grown was
entited to personalty as bana vacantia

The Statute of Distribution, 1670 as amended is the progenitor of most
Canadian int estate succession legislation; however, amendments have been
made to the Canadian legislation toimprove the position of the spou se.

2. Canada
The early English law was transported to the British colonies established in
what is now Canada. Canadians, being the enlightened people they are,
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abolished the right of primogenitur e much sooner than did the English.
Upper Canada did so in 1851, theNorth West Territories (which at that
time included Alberta and Saskatchewan) in 1887." After abolition of
primogeniture, both real property and personal property were distributed
under rulesformerly used for per sonal property only.* Later in this chapter,
we will examine the existing Canadian legislation in detalil.

3. Alberta

In 1905, when Alberta became a province, intestate succession was
determined by the English law of July 15, 1870 as amended by a 1901
Ordinanceof the Northwest Territoriesthat dealt with distribution of
personal property. Landwasdealt with and distributed as personal
property.'® Personal property was distributed according to the Statute of
Distribution, 1670 as amended by the English statutes of 1677 and 1685 and
as amended by An Ordinancerespecting the Devolution of Estates'® enacted in
1901.

12 Statutes (Province of Canada) 14 & 15 Vict., c. 6 (1851).

13 See The Land Titles Act, 1894, 57-58 Vict., c. 28 (Canada), s. 3 and An Act to amend the
Land TitlesAct, 1894, 63-64 Vict., c. 21 (Canada), s. 5. Please note that the Report for
Discussion, No. 16 isinaccurate if it suggests that the rule of primogeniture was not repeal ed
until shortly after Alberta became a province.In fact, the federal government changed the
law for the Northwest Territories, includingwhat became Alberta, in 1887. Section 2 of An
Act Respecting the Transfer and Descent of Land, S.A. 1906, c. 19 confirmed the existing law.

14 Section 5 of 63-63 Vict., c. 21 (Canada) provides:
It ishereby declared to have been theintention of the Actsknown as The Territories
Real Property Acts...aswell asthat of The Land Titles Act, chapter 28 of the statutes
of 1894, ...thatlandintheTerritories devolving upon the personal representatives of
adeceased owner thereof should bedealt with and distributed aspersonal estate, and
that shall be taken and held to havebeen thelaw andthetrueintentand meaning of
the said Acts from . . .the first day of January, 1887.

15 see authorities cited in tw o previous footnotes. Within a year of Alberta becoming a
province, the Alberta Legislature enacted An Act Respectingthe Transfer and Descent of
Land, S.A. 1906, c. 19. Section 2 of that Act providedthat:
2. Land inthe Province shall go tothe personal representatives of the deceased owner
thereof and shall bedealt with and distributed as personal estate.

1 Ordinances of the N .W.T. 1901, c. 13. ThisOrdinancegavetheentire personal estate to a
man’swidow wheretheintestate had noissue (s.1). Thiswasa marked departurefrom the
Statutes of Distribution which divided the man’s estate between hiswidow and hisnext of
kin. TheOrdinance also allowed the mother totake theentireestate (totheexclusion of the
intestat e’'s brothersand sisters) wheretheintestate died without wife, child or father (s.2). It
alsotreatedillegitimate children of awoman asthelegitimate children of thewoman (s.4).
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This piecemeal legislation must have proved unsatisfactory becausein
1920 the Alberta Legislative Assembly enacted An Act toConsdidateand
Amend the Law Relating to Intestate Succession .'” This Act dealt with the
distribution of real and per sonal property on intestacy. It borrowed heavily
from the Statute of Distribution, 1670 as amended in that it divided the
est ate between the surviving spouse and issue. *® If there was no surviving
spouse or issue, theestatewasdistributed tothe parentsequally, or the
survivor thereof; failing this, brothers and sisters (and nephews and nieces
can take by representation); failingthis, next of kin. Husband and wiveswere
tr eated equally, as were mot hers and fat hers.

In 1928, Albertarepealed the 1920 Act and replaced it with The
Intestate Succession Act, 1928, which was patterned after the Uniform
Intestate Succession Act, 1925. The 1928 Act, although based on the U niform
Act, contained many provisions already found in the 1920 Alberta Act. This
1928 Ad has survived, with certain amendments, up to this day. The
amendments have improved the position of the surviving spouse and
illegitimate children. A preferential share for the surviving spouse was first
introduced on April 1,1964 at $20,000," and increased to $40,000 as of
January 1, 1976.° As of November 1, 1991, “issue” as defined in the Act
includesall lineal descendants, whether born within or outside marriage, of
the ancestor.”

4. Uniform Intestate Succession Act

The Uniform Law Conference of Canada (previously known asthe Conference
of Commissioners on Uniformity of Legislation in Canada) adopted a Uniform
I ntestate Succession Actin 1925, 1958 and 1985. Until 1985, the Uniform
Ads wer e patterned after the Statute of Distribution, 1670, asamended with

7 s.A.1920, ¢ 11.

18 The 1920 Act rejected the old principle of primogeniture; it treated all children equally
regar dless of sex or order of birth. The land became part of the estate which was distribut ed
among the spouse and children.
19

S.A.1964, c. 37, ss 3, 4.
20

S.A. 1975 (2), c. 43, s. 2(2).
2L Thisamendment came about because of Canada’s desire to ratify theUnited Nation’s

Convention on the Rights of the Child. See Alberta Law Reform Institute, Status of Children:
Revised Report, 1991 (Report No. 60, 1991) at 1-2.
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some minor modifications. In 1985, the Uniform Law Conference of Canada
recommended adoption of a revised Uniform Act that adoptsa distribution
scheme based on American reform. The 1985 U niform Ac will be discussed in
more detail later in this chapter.

Alberta intestate succession legislation hasbeen moregeneroustothe
surviving spouse than has the Uniform Acts. Alberta legislation has always
given the entire estate to the surviving spouse where the int estate dies
leaving no issue. By contrast, the Uniform Ads have, until 1985, distributed
the estate to the surviving spouse and the intestate’s parents when the estate
exceeded $20,000. Also, Alberta introduced a pr eferential sharefor the
surviving spouse in 1964, whereasthe Unifom Ad did not do sountil 1985.

B. Gomparison of Canadian Legislation and the Uniform Acts

Canadian legid ation and the uniform Acts of Canada and United States fall
into four categories. The first category, into which fall all the intestate
succession stat utes of the common-law provinces except Manitoba,* is based
for the most part on the Statute of Distribution, 1670, as amended. The
Manitoba legislation, the Uniform Probate Code of the United States’® and
the Uniform Intestate Succession Act of Canada are distind and fall into

cat egori es of their own.

1. Category 1: Canadian mainstream

This category of distribution scheme givesthe entire estateto the spouse if
therearenosurvivingissue of theintestate. Wherethereareissueof the
intestate, the spouse’s share depends upon the number of issue that survive
theintestate. If there isonly one child, the spouse gets a preferential share
plus one-half of the residue. The child gets the other half of the residue.
Wher e there aretwo or more children, the spouse gets a preferential share

22 Intestate Succession Act, R.S.A. 1980, c. I-9; Estate Administration Act, R.S.B.C. 1996, c.

122, Part 10; Devolution of Estates Act, R.S.N.B. 1973, c. D-9, Part Il ; Intestate Succession
Act, R.S.N. 1990 c. I-21; Intestate Succession Act, R.S.N.S. 1989, c. 236; Succession Law
Reform Act, R.S.0. 1990, c. S-26, Part Il ; Probate Act, R.S.P.E.l. 1988, c. P-21, Part |V;
Intestate Succession Act, S.S. 1996, c. 1-13.1; Intestate Succession Act, R.S.N.W.T. 1988, c. |-
10; Nunavut Act, S.C. 1993, c. 26,as am. by S.C. 1998, c. 15, s. 4; Intestate Successi on Act,
R.S.Y. 1986, c. 95.

23 The National Conference of Commissionerson Uniform State Laws issues uniform actsin
theUnited States. Itisthe American equivalent of the Uniform Law Conference of Canada.
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plusone-thirdof theresidue. Thechildren sharetheother two-thirds of the

residue.

The size of the preferential share varies considerably, asillustrated in

thischart:
Province Preferential Share Eff. Date Sub-category
Alberta $40,000 Jan. 1, 1976 1(a)
British Columbia $65,000 Oct. 1, 1983 1(a)
Saskatchewan $100,000 June 22, 1(a)
1990
Ontario $200,000 April 1, 1995 1(@)
New Brunswick any interest of intestate in property that is marital | May 9, 1991 1(b)
property of intestate and spouse
Nova Scotia election between $50,000 or home, whichever is | Dec. 13, 1(c)
greater in valuable 1975
Northwest Territories election between $50,000 or home, whichever is [ March 9, 1(c)
greater in value 1983
Nunavut** election between $50000 or hame, whichever is | March 9, 1(c)
greater in value 1983
Newfoundland $0 1(d)
Prince Edward Island $0 1(d)
Yukon $0 (with court discr etion to give spouse entire estate) 1(e)

Subject to the interest of the spouse, the estate is distributed as fdlows:

. per stirpes among theissue, failing this
. the father and mother takein equal sharesif both areliving, or all to
the survivaor, failing this
J brothers and sistersin equal shares and if any brother or sister has
predeceased the int estate, the children of that brother or sister take
their parent’sshare, failing this

24

Nunavut becamethethirdterritory of Canada asof April 1, 1999. It adopts thelaw of the

N.W.T. asin force on that date. See s. 29 of the Nunavut Act, S.C. 1993, c. 26, as am ended by

S.C. 1998, c. 15, s. 4.
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. to the nephews and niecesin equal shares and in no case shall
represent ation® be admitted, failing this

o equally among the next of kin of equal degreesof consanguinity tothe
intestate and in no case shall representation be admitted.

This general description of thelaw must be qualifiedin respect of
Ontario, andthe Northwest Territoriesand Nunavut. In Ontario,
representation amongissueisstill allowed, but theroot generation®® isthe
closest generation tothe intestate in which thereisat | east one member
surviving at the time of death. The other provinces use a per stirpes system of
representation. Under this system, theroot generation is thegeneration
consisting of the children of the intestate, regardless of whether there are
children who survive the intestate. Systems of representation will be
discussed in detail in Chapter 6.

In all the Canadian mainstream stat utes except that of the Northwest
Territoriesand Nunavut, thelegislation usestheterm “spouse” but does not
defineit. In such a context, “spouse” isinterpreted asreferring to married
persons only. The two territories differ by defining spouse to include married
personsand certain coupl es who cohabit outside marriage. By definition,
“spause” indudes a person of the oppaosite sex whoimmediately before the
death was cohabiting outside marriage withthe intestateif they had
cohabited for a period of at least twoyears, or had cohabited in a relationship
of some permanence if therewas a child of the relationship by birth or
adoption.?” “Cohabit” meansto livetogether in a conjugal relationship,
whet her within or without marriage.?® This definition applies to all intestates
who die on or after November 1, 1998.% In all other aspects, the intestacy
legislation of the Northwest Territories and Nunavut is the same as the other
Canadian mainstream statutes described above.

% Gen erally speaking, representation allows children totakethe sharetheir parent would
havetaken had that parent survived theintestate. In Chapter 6, we examine this conceptin
depth.

% Thisisthe generation at which the initial division of the estat e tak es place.

2" |ntestate Successi on Act, RS.N.W.T. 1988, c. I-10, s. 1(1).

2 1 hid.

29 |bid. ats. 1(2).
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2. Category 2: Manitoba

In 1985, the Manitoba Law Reform Commission made recommendations for
reform of Manitoba’s intestacy legislation in its Report on Intestate
Succession. Most of theserecommendationswereincorporated intothe

| ntestate Su ccession Act,* which came into force on July 1, 1990.

TheManitoba Legislaturergected the Commission’srecommendation
that the spouse should receive a generous preferential share plusone-half of
theresiduein situations in which the intestate is survived by a spouse and
issue. Instead, it chose to give the surviving spouse the entire estate in
situations in which:

. therearenosurvivingissueof theintestate, or
. the issue of the intestate are also issue of the surviving spouse.

If the intestate has children from another relationship, the surviving
spouse gets a preferential share plus one-half of theresidue. The preferential
share is $50,000 or one-half the value of the estate, whichever is greater. The
result isthat the spouse receives a minimum of three-quarters of the estate,
and a larger percentage of the estate when the value of the estate is less than
$100,000. The balance of the residue goes to the intestate’sissue from all
relati onshi ps.

The Manitoba Ad no longer uses a per stirpes distribution among the
issue. This has been replaced with atype of representation known as per
capita at each generation.*! In addition, the Manitoba Act no longer refers to
degrees of consanguinity. A parentelic system now determinesthe relatives
who will inherit the estate if the intestate has no surviving spouse and no

30 5.M. 198990, c. 43, C.C.SM. c.1-85.

31 section 2-709(b) of the Uniform Probate Code, 11th ed. defines “per capita at each

generation” as follows:
(b) [... Per Capita at Each Generation] If an applicable statuteor a governing
instrument calls for property to bedistributed ... “per capita at each generation”, the
property is divided into asmany equal sharesasthere are (i) surviving descendantsin
thegeneration nearest to the designated ancestor which contains one or more surviving
descendants (ii) and deceased descendantsin the same generation who left surviving
descendants, ifany. Each surviving descendant in the nearest gener ation is allocated
one share. Theremaining shares,ifany, are combined andthen divided in the same
manner among the surviving descendants of the deceased descendants asif the
surviving descendants who were allocated a shar e and their surviving descendants had
predeceased the distribution date.
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survivingissue. Under a parentelic system, thelineal descendants of the
closest ancestor of the intestate inherit in preference to the lineal
descendants of more remote ancestors.** These concepts will be discussed in
detail in Chapter 6.

3. Category 3: Uniform Intestate Succession Act

The 1985 Uniform Intestate Succession Actisa marked departure from its
predecessors. This Act givesthe entire estate to the surviving spouse where
there are no surviving issue of the intestate. Where the intestateis survived
by a spouse andissue, the spouse receives $100,000 plusone-half of the
residue. The child or children receive the other one-half of theresidue. The
portion of the estate going to the issue is still distributed per stirpes, although
thisterm isnolonger usedin the Act. Wherethereisno surviving spouse or
issue, theestateisdistributed among the relatives of the intestate according
to a parentelicsystem.

4. Category 4 Uniform Probate Code (US.)

Article Il of the Uniform Probate Code (U.S.) deals with intestacy, wills and
donative transfers. In 1991, the National Confer ence of Commissi onerson
Uniform State Laws introduced a freestanding version of Article Il of the
Uniform Probate Code entitled the Uniform Act on Intestacy, Willsand
Donative Transfers. This Act wasreintroduced in this form with the hope
that statesthat objected to other articlesin the Uniform Probate Code could
adopt Articlell. In 1993, the provisions of Article Il that dealt with the
spouse’s elective share were substantially revised. Hereafter, all references
will be to Article Il of the Uniform Probate Code as amended in 1993.

The intestacy rules of the Uniform Probate Code give all to the surviving
spouse in these drcumstances:

J wheretherearenosurviving descendantsor parentsof theintestate, or

. wheretheintestate ssurviving descendants are also descendants of the
surviving spouse and the surviving spouse hasno descendantswho are
not descendants of the intestate.

32 ManitobaL aw Reform Commission, Report on Intestate Succession (Report No. 61, 1985)

fn. 44. [In later footnotes, Manitoba Law Reform Commission will be abbreviated as
M.L.R.C]
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If the intestat e has no surviving descendants but has a surviving spouse
and a parent or parents, the surviving spouse receives $200,000 plus three-
quarters of theresidue. The surviving parents or parent receive the
remaining one-quarter of the residue. If all of the descendants of the intestate
ar e also descendants of the surviving spouse and the surviving spouse has
descendants from another relationship, the surviving spouse r eceives
$150,000 plus one-half of theresidue. The descendant s of the intestate (i.e.
thejoint children) sharetheother one-half of theresidue. If one or more of
theintestate’'s descendants are from another relationship, then the surviving
spouse receives $100,000 plusone-half of theresidue. Thedescendantsof the
intestate share the other half of the residue. When t he descendants receive a
portion of the estate, they share on a per -capita-at-each-generation basis.

If the intestat e has no surviving spouse but has surviving descendants,
the entire estat e goes to the descendants. If the intestat e has no surviving
spouse or descendants, a parentelic system determines which relatives will
inheritthe estate.

A greater number of variables are taken intoaccount by Artidell of the
Uniform Probate Code as compar ed to the Manitoba Act. The Manitoba Act is
not concerned with whether the surviving spouse has issue from another
relationship, whereas Article Il is concerned with this. Also, the Manitoba
Act extends the parentelicsystem to great-grandparents and ther issue,
whereas Article Il only extends the parentelic system to grandparents and
their issue.



CHAPTER 3. TRENDS IN CANADIAN SOCIETY

A. Introduction

In this chapter, we look at lifespan, family size, marriage, divorce and
cohabitation outside marriage toget a general picture of our ever changing
society. Thesetrends influencethe course of reform.

B. Lifespan

Life expectancy has increased over time.* Life expectancy for males who
were bornin 1971 was 69.6 years, for females 76.6 years. This had increased
to 75.7 years for males born in 1996 and 81.5 years for females born in
1996.* This trend is likely to continue. By 2016, life expectancy in Alberta is
anticipated to increase to 78.5 years for males and 83.7 years for females.*

In 1995, the median age for male Albertans at time of death was 72
years; the median age for female Albertans was 79 years.*® Of the 15,895
Albertanswhodied in 1995, 72.6% were 65 yearsof age or older, 24.1% were
18 to 64 years of age, and 3.3% were 17 year s of age or younger.*” Examined
according to sex, 67.1% of the men who died were 65 years of age or older and
79.1% of the women who died were 65 years of age or older.®® A similar result
is observed in 1994.%

33 statistics Canada, Report on the Demographic the Situation in Canada, 1997 (Ottawa:
Industry, Science and Technology, Canada, 1998) Cat. No. 91-209-XPE at 77, Table 20.

34 1 hid.

% Premier’s Council in Su pport of Alberta Families, Facts of Alberta Families (1995 ed.) at 9.

36 Statistics Canada, Births and Deaths, 1995 (Ottawa: Industry, Science and Technology,
Canada, 1997) Cat. No. 84-210-XM B, T able 4.3 and calculations of author.

37 \pid.

% bid.

¥ 1n 1994, 15,613 people died in Alberta. Of these, 71.1% were 65 years of age or older.

Source: supra, note 36 at Table 4.4 and calculationsby theauthor.

25
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C. Family Size

Most Canadians are awar e of the trend towards smaller families. They do
not, however, recognize that this has been a trend since 1871, with the baby
boom (1945-1960) being atemporary reversal in a long-term trend towards
smaller families. In 1871 thefertility rate (“the number of children a woman
would have during her lifetimeif shewereto follow thefertility patterns of
the time”)*" was 6.8 and, with the exception of the baby boom, has continue to
fall ever since. Since 1972 the fertility rate has been below the replacement
rate of 2.1, reaching an all-time low of 1.65 in 1987.* Since then it has
increased somewhat to 1.8 in 1991 and then declined during the years 1992
to 1995.* This means there will be fewer brothers and sisters, fewer aunts
and uncles, fewer cousins than in past generations, and fewer guests at
family reunions.

Although thetrend isto smaller families, the actual number of families
hasincreased over time.* At the same time, the percentage of Canadians
who are living alone has increased.*

%0 See The Vanier Institute of the Fam ily, Profiling Canada’s Families (Ottawa: V anier

Institute, 1994), Chart 33. Thetrend from 1921 to 1990 is summarized at 13, Statistics

Canada, Catalogu e 82-553, Selected Birth and Fertility Statistics, 1921-1990, as follow s:
Between 1921 and 1937, the total fertility rate declined 25% from 3.54in 1921t0 2.64 in
1937. Duringthe 1940s and baby boom period of the 1950s, therate increased 49% fr om
2.64in 1937 to 3.93in 1959. Since 1959 the fertility rate has declined for 27 out of 31
years. ln 1972, for thefirst timesince 1921, thefertility rate of 2.02 wasbelow the
replacement level of 2.10. Between 1972 and 1986 it declined another 18.4% to 1.65
then increased in each of the next four years reaching 1.86 in 1990.

“1 Vanier Institute, ibid. at 54. The statistics usually measur e this as births per 1000 women
who are 15 year s of age or older. It is also described as th e average number of children per
woman who is 15 years of age or older. In 1991, there were 1,815 children born per 1,000
Canadian women 15 years of age or over. Thisequatesto afertility rate of 1.8 which
measures the aver age number of children born to onewoman.

42 Statistics Canada, Selected Birth and Fertility Statistics, Canada, 1921-1990 (Ottawa:
Industry, Science and Technology, Canada, 1993) Catalogue No. 82-553 at 12-13.

3 Statistics Canada, Fertility (Ottawa: Industry, Science and Technology, Canada, 1993)
1991 Census of Canada, Catalogue No. 93-321, Table2 at 16. Thereissome differencein the
calculation of fertility rates, although the same trendis seen. Compare with Reporton the
Demographic Situation in Canada, 1997, supra, note 33 at 122-23, Table A5 which gives total
fertility ratesfor Canadafrom 1982-1995. Thispublication shows alow of 1.58in 1987, a
high of 1.71in 1990 and 1.70in 1991, and a return to 1.64 in 1995.

4 vanier Institute, supra, note 40 at 29, Table 1.
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D. Marriage and Divorce

Lack of a historical per spective sometimes lulls people into thinking marriage
isan unchanging institution. This, of course, isnot true. Marriage, like all
other institutions, isaffected by economicand social circumstances and
changes with times.*® Not only do the rites of marriage vary over time,*’ so
does the number of people who marry,* the age at which they marry,* the
rights and obligations associated with marriage, and the philosophy
underlying marriage.* These changes, however, have never defeated the
institution’s pogpularity and marriageremains a fundamental institution in
our society.

Although thehistory of marriage is fasd nating,™ for our purposes we
need only look back at the changesthat have taken placein this century,
and, moreimportantly, in the last 40 years. Since the 1960s, the following
trends have been observed: marriage is happening with less frequency (in
fact more people are choosing not to marry at all), isoccurring later in life,
and is more often ending in divorce.> The changes in the last 40 years in
respect of marriage and divorce ar e nothing short of remark able.

The marriage rate, measured as marriages per 1,000 population, has
varied over the last 70 years. It reached alow of 5.9 marriages per 1,000
population in 1932 when Canadians put off marriage because of thelack of
jobsinthe Great Depression. It rebounded to a high of 10.9 during the

*® For an interesting history of marriage sincethe 1600s see S. Par ker, Informal Marriage,

Cohabitation and the Law 1750-1989 (New York: St. Martin’s Press, 1990).
“" Ipbid. Inthe 1600s, most English citizens were not married in achurch. A marriage began
by theexchange of promisesto marry beforewitnesses follow ed by cohabitation. It wasnot
until Lord Hardwicke's Act, 1753 that the law recognized only those marriages that were
performed in a church or public chapel of The Church of England. The ceremony had to be
preceded by the obtaining of alicense or the publication of bannsin the parish of the couple.
Intime, ceremonies performed in other churches were recognized, as well as civil ceremonies.

48 Vanier Institute, supra, note 40 at Chart 16.

4 |bid. at Chart 19.

* Inthe 1800s, the concept of duty to family prevailed over the notion of romantic love. In
timethe latter becam e the more prevalent concept and remains so to this day.

51 Parker, supra, note 46.

2 R. Beaujot, Population Change in Canada (Toronto: McLelland & Stewart, 1991) at 239-

42.
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Conscription Crisis of 1942. The fact single men were drafted before married
men contributed to this high level. It reached this level again upon the return
of the veterans from World War 1l. Since themid-1940s, the marriagerate
has declined, with the exception of abrief rally in the early 1970s. The
marriage ratefor 1990 was 7.1, which is very closetothemarriage rate of the
1920s.”® Thistrend has continued in the nineties although there have been
year-to-year fluctuations.*

The average age at first marriage has also varied over time. From 1921
until 1940 the average age of malesat first marriage wasnear 28 and for
females was near 24.5. From 1940 until 1960, the average age at first
marriage for both sexes fell to 25.4 and 22.6 respectively. Since 1960 the
average age at first marriage has steadily risen so that in 1990 the average
age at first marriage for males was 27.9 and for females was 26.% I n fact,
first marriage rates for teens and people in their early twenties has fallen
dramatically .*® Aswill bediscussed later, common-law r el ationships often
replace marriage in the early conjugal years.

Since the divorce laws were liberalized in 1968, divorce has occurred
with increasing frequency in Canadian socdiety.”” A small portion of the
increase is attributabletothegrowth in thenumber of married coupl es. Most
of the increase results from Canadians’ growing propensity todivorce and the
ease of obtaining a divorce.”® One can see the magnitude of change by
comparing the numbers of divorce granted in 1968 and 1996: 11,000 in 1968

53 Vanier Institute, supra, note 40 at Chart 19; J. Dumas & Y. Péron, Marriage and Conjugal
Lifein Canada: Current Demographic Analysis (Ottawa: Statistics Canada, 1992) at 23,
Figure 3.

4 Report on the Demographic Situationin Canada, 1997, supra, note 33 at 25-31.

5 Vanier Institute, supra, note 40 at Chart 19; Dumas & Péron, supra, note 53 at 23,
Figure 3.

56 Vanier Institute, supra, note 40 at Chart 20.
" Canada isnot alonein its experience. Most industrialized nations experience asimilar
trend. Canada, however, hasgone from having one of the lowest divor ce rates of an
industrialized country to having one of the highest divorce rates.

58 Dumas & Péron, supra, note 53 at 53.
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and 71,528 in 1996.*° This is, of course, a cude method to measure the
divorce rate but it emphasizes the magnitude of change experienced in
Canada.

There are many methods of measuring the divorce rate and many
comparisons that can be made among those who divorce.*® Each measure
shows that the divorce rate has increased dramatically since 1968 and the
trend does not seem to be abating. For example, the total divorce rate per
10,000 marriages for 1969 was 1,367. The total divorce rate per 10,000
marriagesin 1996 was 3,463.°* Comparisons of different groups provide
interesting information. First, the likelihood of divorce is not the samefor all
age groups. Divorce rates for older Canadians ar e lower than for younger
Canadians.®” Some authors have estimated that 15.4% of all 1961-62
marriages will end in divorce, 26.7% of all 1971-72 marriages will end in
divorce, and 28% of all 1984-86 divorcerates will endin divorce.®® Second, the
risk of divorce is greater for early-in-life marriages and remarriages.*

Given the high divorce rate, remarriage is becoming increasingly
common in Canadian society ®® In 1967, 88% o marriages were the first
marriage for both spousesand 12% werea remarriage for at least oneof the
spouses. In 1989, 67% of themarriageswerethefirst marriage for both

9 vanier Institute, supra, note40 at 45, Chart 24; Report on the Demographic Situationin
Canada, 1977, supra, note 33 at 33.

0 see: 1) Statistics Canada, Population Dynamics in Canada (Ottawa: Prentice Hall, 1994)
Catalogue 96-305E, Table A.6, Divorced personsper 1,000 married persons (with spouse
present) by age group.

2) StatisticsCanada, Familiesin Canada (Ottawa: Prentice Hall, 1994) 1991 Census of
Canada, Catalogue 96-307E at Table A.2, Divorcesand Rates for Selected Years, Canada.

3) Dumas & Péron, supra, note 53, c. 4. Thisis a very detailed look at divorcein Canada since
1969.

®1 bumas & Péron, supra, note53 at Table 18 and 54-65; Report on the Demograp hic
Situation in Canada, 1997, supra, note 33 at 34-35, Table 8. Table 8 shows that for the years
1990 until 1995, the divorcerate fluctuated between 3700 to 3850. For reasons not yet well
understood, it dropped to 3,463 in 1996.

®2 For adetailed discussion see Dumas & Péron, supra, note 53 at 59-62.

63 Beaujot, supra, note 52 at 239-40.

64 For detailed information on thistopic see Dumas & Péron, supra, note 53 at 56-58.

85 1t isinteresting to notethat while the num ber of remarriages has increased the actual rate

of rem arriage among divorced peopleisfalling. Sese Dumas & Péron, supra, note 53 at 42-50.
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spouses and 33% were a remarriage for at least one of the spouses.® “While
thenumber of all marriagesincreased, the number of first marriages for both
spouses declined slightly and remarriages tripled. Marriages between two
previously-married persons almost quadrupled in number between 1967 and
1989.”%

Despitethehigh divorceratein Canada, theactual number of divorced
personsin 1996 wasonly 5.1% of the Canadian population that is 15 years of
age or over.® Although more than 5.1% of this population have been divorced,
remarriage keeps the actual number of divorced personsrelatively low.
Remarriage also accounts for the fact that even with the high divorce rate,
most Canadians will still be married for a large portion of their life. The
differencewill bethat in thefuture Canadiansarelesslikely to have only one
marriage.® Thetrend istowards serial monogamy.

Many changesin society have givenriseto thisdramatic increasein the
divorce rate.”” For our purposes, the underlying causesarenot asimportant
as theresulting consequence. Theincrease in divorce and remarriage brings
about increasing numbers of blended families. Reform of succession law
should takethis development into account.

% vanier Institute, supra, note 40 at Chart 18. By 1996, this figure had risen to 34.1%. See
Report on the Demographic Situation in Canada, 1997, supra, note 33 at 26, Table 4.

67 Vanier Institute, supra, note 40 at 38.

®8 Statistics Canada, Population 15 Years and Older by Marital Status, 1996 Census,
http:/Awww.st at can .ca/english/census96/Oct 14/mar 1.htm. This figure has grown from 4% in
1991. See Vanier Institute, supra, note 40 at Chart 14.

69 Dumas & Péron, supra, note 53 at 93-95.

70 . . . . .
Reasons given to explain therising divorce rate include:

. greater social mobility

. increased participation of women in thelabour for ce
. more liberal attitudes regarding sex

J decreasing influence of organizedreligion

J changing views about relationships

. movement for equal rights of women

. lower birth rates.

See Vanier Institute, supra, note 40 at 48.
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E. Cohabitants Outside Marriage

In 1981, Statistics Canada began examining cohabitation outside marriage.
Since then, there has been an ever expanding quantity of data concerning
such relationships. Under this heading, we examinewhat is known of such
relationships under the following categories: prevalence generally and
accordingto variousage categories, legal status, fertility, duration of the
relationship, and type of relationship. Thisinformation will assist us in
developing policy in respect of such relationships.

1. Prevalence of nornmarital cohabitation

Common-law unions areincreasingly popular in Canada. The following lists
the number of Canadians 15 yearsof age and older who lived in a common-
law union in theyearsin question.™

1981 713,215
1986 973,880
1991 1,451,905
1996 1,828,700

Figure 1, produced below, shows the percentage of Canadians within a
certain age category who lived in such unionsin 1981, 1986, 1991 and 1996."
The graph shows that while common-law unions are becoming more frequent
in all age categories, the majority of Canadianswholive in such unionsare
people who have not reached their 35th birthday. In 1991, 60% of all
Canadians who were in common-law unions were less than 35 year s of age.”
In 1996, this percentage had dropped to 51.8% reflecting the increasing
popularity of this type of relationship among older Canadians.

! Population Dynamics in Canada, supra, note 60 at 59, Table A.7 and statistics obtained
from the 1996 National Tables.

2 Source: Ibid. at Table A.1 & A.7.

3 Ibid. at TableA.7. The total num ber of personsin common-law unionsin 1991 is
1,451,905. The number who are between the ages of 15 and 34 is 864,595. T he ratio of people
inthat age group to total is 59.5%.



32

Common-Law Unions in Canada
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The same gener al age distribution is seen in Alberta. There were
119,900 Albertans who were living in common-law unionsin 1991 and
143,225 in 1996.” Broken down into age categories, this becomes:”

Age 1991 1996

15-19 4520 4240
20-24 23710 24195
25-29 27645 28130
30-34 21650 25100

™ Statistics Canada, Age, Sex and Marital Status (Ottawa: Supply and Services Canada,

1992) 1991 Censusof Canada, Catalogue 93-310 at 187, Table 6 and statisticsgathered from

1996 National Tables.

S pid.
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Age 1991 1996
35-39 14495 20675
40-44 10185 14910
45-49 6780 10295
50-54 4310 6640
55-59 2750 3960
60-64 1695 2360
65+ 2160 2715

In 1991, 10.2% of Alberta couples lived in common-law unions, and 64.6% of
these Albertanshad not reached their 35th birthday. In 1996, 13.3% of
Alberta couples lived in acommon-law union, and 57% of these Albertans
had not reached their 35th birthday.

According to the 1995 General Social Survey, more than six million
Canadians have been or are still living in a common-law union. This
representsover one-quarter of the Canadian population that is 15 years of
age or older. But this information hides the difference between Canadians
livingin Quebec and Canadianslivingin therest of Canada. I n Quebec,
thereweretwo million Canadianswho had lived in a common-law union at
sometime, and 905,000 who were presently livingin a common-law union.
This means that 35% of the Quebec population that is 15 year s of age or older
has lived in or still islivingina common-law union. In therest of Canada,
therewere 4.1 million Canadianswho had lived in a common-law union at
sometime, and 1.2 million whowerethen livingin a common-law union. As
such, 23% of the population in therest of Canada that is 15 years of age or
older hadlivedin or werestill livingin a common-law union. In Quebec,
those living in common-law unions made up 44.3% of the number of people
who had ever lived in common-law unions. In therest of Canada, the
percentage was 29.2%. From this and other indicators, Jean Dumas and
Alain Belanger have concluded that the common-law union is replacing
mar riage in Quebec, whereas in the rest of Canada it remains an
intermediary stage between the parental home and legal marriage.™

% statistics Canada, Report on the Demographic Situation in Canada, 1996 (Ottawa:
(continued...)
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As of 1995, “whilenearly six million Canadians have had at least one
common-law relationship, more than three-quarters of them (77%) have had
only one, about one-fifth (19%) have had two, and fewer than one-twentieth
(4%) have had three or more.””” In Alberta, 23% of those who have ever lived
in a common-law union have had more than one such union.”

2. Legd status of cohabitants
TheVanier Institute of the Family hasexamined thelegal status of
Canadians who live in common-law unions and concluded:"

People uncer the age of 35 who are living commam-law typically have never
beenmarried. Between the ages of 35ard 64, nost peofe living common-law
are legdly separated o divorced, whereas most seniars incommon-aw
relationships arewidowed. Fomexarmining the patterns, we see that anmong
peope incommorHawrelationships, the never-marrieds decrease with age, the
widowed increase with age, and the dvorced and separated canpanent peaks
in the middle of the age scale.

3. Premarital cohabitation among married persons

As time goeson, a period of premarital cohabitation precedes more and more
marriages. For example, the 1995 General Social Survey shows that 40% of
marriages out side Quebec that took place since 1990 wer e preceded by a
period of non-marital cohabitation. The percentage wasonly 12% for
marriagesin the period 1970-79. In Quebec, two-thirds of recent marriages
(since 1990) wer e preceded by a period of cohabitation.®

Common-law unions that endin themarriage of the partnersdo not
usually last very long. Over half of such unions end in marriage within two
years of the est ablishment of the relationship.®* The average duration is three
years, but this is exaggerated by a few long-term common-law unionsthat

e (...continued)
Industry, Science and Technology, Canada, 1997) Cat. No. 91-209-XPE at 136-39.

" |bid. at 144.

® bid. at 145.

IS Vanier Institute, supra, note 40 at 43.

8 Report on the Demographic Situation in Canada, 1996, supra, note 76 at 142-43 and
Tables 5 and 6.

8 Ipid. at 143, Table 6 and accompanying discussion.
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end in marriage. Over time, however, the period of cohabitation isincreasing
somewhat. For marriagesentered intoduring 1970-79, the median period of
pre-marital cahabitation was 1.5 years. For marriages entered into after
1989, the median period was 2.0 years.

4. Fertility of commorHawunions

Presently, the majority of common-law couples have no children living at
home and the majority of common-law couples wit hout children living at
home are childless.?> Moreover, couples living outside marriage are less
interested in having children and the fertility rate for women in common-law
relationshipsis much lower than for those who are or have been married.® In
Quebec, the per centage of childless persons who are 35 years of age or older
and living in acommon-law union istwo and a half times greater than that of
married personsin thesameage group. Theratioisthree toonein therest of
Canada.®* Moreover, in Canada, the fertility rate for married women is nearly
double t hat of women who have spent their entire fertile lifein a common-law
union. ®

This picturemay change in thefutureasincreasing numbers of
cohabitants are choasing to give birth to children outside marriage. In 1980,
14% of the children born in Quebec and 13% of the children born in therest of
Canada were born outside marriage. By 1994, these percentages had changed
to 48% (Quebec) and 24% (rest of Canada). Since there has been little
increase in the number of births to lone-par ent mothers, thisincrease is
accounted for by common-law unions.®

82 Statistics Canada, A Portrait of Familiesin Canada (Ottawa: Industry, Science and

Technology, Canada, 1993) 1991 Census of Canada, Cat. No. 89-523E at 10 and Tables 1.11 &
1.12.In 1991, 41.6% of common-law couples had children living at home and 58.4% were
without children. Of the common-law couples without children living at home, 23.6 % were
empty nesters and 76.4% were childless. In comparison, 62% of married couples had children
living at home and 38% did not have children living at home. Of the married coupleswithout
children living at home, 66.5% were empty nesters and 33.4% were childless.

8 For a detailed discussion see Report on the Demographic Situation in Canada, 1996,
supra, note 76 at 154-165.

8 |bid. at 157-58.

8 |pid. at 163.

8 |pid. at 155.
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5. Duration of common-lawunions

M any studies show that common-law unions are much less stable than
marriages. This flows from the fact that most common-law unions |ead
quickly to either separation or marriage. Two Canadian studies make this
point clearly. Marriage and Conjugal Life in Canada: Current Demographic
Analysis® is a publication of Statistics Canada that analyzes information
obtained in the 1990 General Social Survey. Thissurvey provides a realistic
view of marriage among singles who “began their conjugal life with a
common-law union during the 1970s and the 1980s”.®® The survey provided
information on the interrelationship between common-law unions and first
mar riages. The key findings were as fdlows.

o The common-law union is merely a prelude to marriage. The common-
law unions formed in 1970 resulted in marriagein half of the unions.

. Most peoplewho live in common-law unionsmarry their first partner or
someone else. “Singles stubbornly opposed to marriage remained a
minority among those who began their conjugal life living common
law.”®°

. Few Canadianslive in acommon-law relationship for very long. The
author wrote:

... amang those who entered their first union during 1980-84, only 12%of
wamen ard 16% of men were still living camnon law with their first partrer when
the survey wastakenin 1990. The caresponding propartionswere even loner
anong first unions fomed before 1980. In fect, until now, mogt first common-law
urions between singesledquite rapidly to dther marriage or separation

A more recent Statistics Canada publication, Report on the Demographic
Situation in Canada, 1997,% also looked in detail at the duration of marriage
and common-law unions and reached the same conclusion. Using the
information gathered from the 1995 General Social Survey, theauthors
concluded that “within 5 years of their formation, half of all common-law
unionsthat did not lead to marriage of the two partners dissolved, whereas

Statistics Canada, Catalogue 91-534E Occasional (1992).
Ibid. at 103.
Ibid. at 103.

0 Supra, note 33.
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only 5 % of marriages not preceded by cohabitation of the two partners
failed.”® In fact, marriages preceded by cohabitation, while more stable than
common-law unions, are less stable than marriages not preceded by
cohabitation.®” For unions formed between 1970 and 1974, twenty years later
there were:®

225 separationsfor every 1000 marriageswithout prior cohabitation,
310 separationsfor every 1000 marriages preceded by a period of
cohabitation, regardless of itslength, and

separations for every 1,000 common-law unionsthat did not lead to
marriage.

The instability of common-law unionsis also seen in more recent

relationships. Jean Dumasand Alain Belanger compared thelongevity of
common-law unions formed between 1975-84 and 1985-95. The results are
summarized as fdlows:**

Commonaw uniors appears o be atenpaary date. They are quicky
dissaved a convertedintomarriage. The proportion of intact conmmon-aw
unions has charged little over time. Less thana third (3299 of canmontlaw
mariages famedin each period desaibed above are still conmonlaw
marriages five years dter theywere famed Tenyears after formatian, anly
about 15% remain.

By contrag,, the propation of cammontlaw unions that becarre legd marriages
declined dightly between the two periads. Five years after movingin tagether
withaut being married, 33%of muples fromthe 1975-1984 periodwere married,
compared with 32% from the 1985-1995 period. Ten years after formation, the
gap remairs the same: the proportion of married couples is 40% for the older
group and 33 % for the more recent group.

Hence, dissdutian is more frequent anong commontlaw marriages famedin
the 1985-19% period than among those famed 10years eatier. This
conclusion is based on the fact that commnon-law unions formedin the second
period were converted less dteninto marriages and, to alesser extert, onthe
fad that therisk of separation fa marriages with prenuptid cohabitaionis
slightly higher inthe more recert period

91

92

93

94

Ibid.at 401-41.

Ibid. at 41-43.

Ibid. at 45.

Ibid. at 46.
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6. Distribution of commordaw unions by type

Using information gathered from the 1995 General Sodal Survey, Jean
Dumasand Alain Belanger examined all common-law unionsfor med before
1992 and grouped these unions according to classifications devel oped by
CatherineVilleneuve-Gok alp. She has devel oped six categories of union
based on the conjugal and fertility history of each respondent, which are as
folows:®

(1) prelude to marriage- These are unions wherethe couple lives

toget her before mar riage and marry within one year of setting up
household. No children areborn to the coupleuntil after marriage or no
more than six months prior to it.

(2) trial marriage- These are unions where the couples live together
before marriage for a period exceeding one year but lessthan three
years. No children are born to the couple until after marriageor no more
than six months prior toit. It is presumed that at the commencement of
therelationship there was uncertainty as to whether marriage would
result.

(3) unstableunions- These are common-law unions that end within
three years without producing a child.

(4) stable unions, but without commitment- These are unions that last
more than three years but do not produce a child.

(5) substitutes for marriage- These are unions of couples who produce a
child within three years of the establishment of the union and remain
unmarried for at | east six months following the birth of the child.

(6) other- This category includes: “coupleswho converted their common-
law relationship into legal marriage within three years, but who had a
child morethan six months before marriage, and couples whaose union
ended within three yearswithout marriage, but who had a child before
the relationship ended.”®

The use of the 3-year period isarbitrary. This criterion was chosen
because it allowed the authorsto use information from common-law unions
formed as recently as 1992. It also happens tobecloseto the average period
of prenuptial cohabitation among married people in the survey. It is also

% Report on the Demographic Situation in Canada, 1996, supra, note 76 at 148.

% |bid. at 148.
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important to note that the term “stable union, without commitment” does not
actually describethe personal commitment of theindividuals in such unions
toeach other. Given that theauthorsdid not have information astothe
commitment of the individualsin therelationship, they grouped the
relationshipsaccordingtoduration. Perhaps the phrase “without
commitment” suggests alack of commitment to marriage.

This typology of common-law unionsallows the authorsto follow
changes in such relationships over timeand to compare preferences for such
unions according to age and province. This analysis revealed the following
information. The most common type of common-law union isa stable union
without commitment (36%), fol lowed by unstable unions (18%), trial
marriages (16%), substitute for marriage (15%), prelude to marriage (11%),
and other (4%).°” Half of common-law unions last longer than three years.*®
As history progresses, caonmon-law unions are not as quickly converted to
marriage and more cohabitantslive together with noimmediateintention of
marrying. In Quebec, the popularity of common-law unions exceeds that in
the rest of Canada.” The older people are at the timethey establish their
common-law union, the more likely the union will be one that is stable
without commitment. *®

Caremust be taken in drawing conclusionsfrom a societal phenomenon
that is in the process of development. Whileit is truethat marriage is not as
common as it once was, it is too soon to conclude that common-law unions
have become an alternative to marriage or will eventually replace marriage.
What can besaid at this stage is that for many Al bertans a common-law
unionis an intermediary stage between their parents home and marriage.

% \hid. at 149.

% Ipid.But many of thesedo not last morethan 5 years. See earlier discussion of duration of
comm on-law unions.
99 Ibid. at 151-52. For common-law unions established in 1989-1991, 26% of the comm on-law
unions outside Quebec were convertedto marriageswithinthreeyearscompared with only
12% in Quebec. See Table 11 at 152.
190 | hid. at 153 where the authors noted:
Among 20-24 year olds, the proportion of suchunionsis30% in Quebec and 26% in the
rest of Canada. Itincreases steadily from one age group to the next, reaching 62% in
both regions among those who begin their union after the age of 35.
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For a small minority, a common-law union is seen as an alternative to
marriage.

F. Conclusion

The information presented in this chapter concerning trendsin Canadian
sod ety shows that there have been extensive changes to Canadian families
since 1970. Those changesare accurately summarized by Roderic Beaujot,
author of Population Changeln Canada,'® as follows:'*

Family trends have changed rather extensively in the past twenty years: lower
mariage rates, more conmorntlaw uriors, dder ages at firs marriage, higher
divacerates, lower rermarriage rates, and lower levels of childbearing Atthe
level o the gructure of househdds ard families, more pegple are living alone
and there are more single-parent families. Among two-parent families there is a
strong increase in the two-eamer category.

101 Supra, note 52.

102 1 hid. at 16.



CHAPTER 4. WHAT Do WE KNow ABOUT INTESTATES AND THEIR
ESTATES?

A. Introduction

Before consideringthepolicy issues, it is useful to examinewhat we know
about intestates and their estates and to determine publicopinion as to
reform of intestat e succession law. Why do people not have wills? Do people
know how their property will bedistributed if they diewithout a will? Are
people knowingly using the intestacy rules as a default will? What is the
average value of an estate without a will? What is the publics opinion asto
how an estat e should bedistributed in different situations? The answers to
these questionswill assist usin developing the best rulesfor distribution of
an estatein the event of intestacy.

A survey designed to determine how Albertans think their property
should be distribut ed upon death would be ideal. The cost of such asurvey
has forced us to ook to other sources to determine public opinion. These
sources include:

J The Method, Process and Frequency of Wealth Transmissions at
Death,'® (“Dunham study”),

e  An Empirical Study of the Illindis Statutory Estate Plan,™® (“Illinois
study”),

o Intestate Succession in New Jersey: Does It Conform to Popular
Expectations?,'® (“New Jersey study”).

103 A.Dunham, “The Method, Process and Frequency of Wealth Transmissions at Death”
(1963) 30 U. Chi. L.R. 240.This study involved the examination of court records for 180
estates. The author also made use of a small number of questionnaires.

104 M.L. Fellowset al., “An Empirical Study of thelllinois Statutory Estate Plan” (1976) U.

. L. Forum 717. Thisstudy used a survey of 182 people asthe basis of its inform ation.
195 3. Glucksm an, “Intestate Succession in New Jersey: Does It Conform to Popular

Expectations?” (1976) 12 Colum. J.L. & Soc. Prob. 253. Thisstudy examined 100 randomly
selected court filesand conducted a telephone survey of 50 individuals.

41
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J A Comparison of lowans’ Dispositive Preference with Selected
Provisions of the lowa and Uniform Probate Codes,'® (“lowa study”),

. Public Attitudes about Property Distribution at Deat h and Intestate
Succession Laws in the United States,'® (“American study”),

. The Law Commission (England), Distribution on Intestacy (Report No.
187, 1989) Appendix C, Public Opinion Survey,'® (“English study”),

e  Committed Partners and Inheritance: An Empirical Study,**
(“Committed Partner Study”),

. anational public opinion survey conducted on behalf of the Canadian
Bar Asscciation - Ontario,* (“CBA survey”),

J statistics provided by the Public Trustee of Alberta,

J survey of Alberta lawyers who are members of the Wills & Estates
section (Northern and Southern) of the Canadian Bar Association, and

. areview of 999 estates filed in 1992 with the Surrogate Court of Alberta
(“Alberta study”).

Thelnstitute, through two summer students, hasconducted a review of
999 estates filed with the Surrogat e Court. They examined 564 estatesin
Edmonton, 201 estates in Calgary, and 234 estates in Vegreville. Each estate
wasfiled with the Surrogate Court of Alberta in those judicial districts
during January, April and September of 1992. This sample will contain an
over-representation of elderly Albertansand, therefore, weare unableto

196 contem porary Studies Project (student authors), “A Comparison of lowans’ Dispositive

Preferencewith Selected Provisionsof thelowa and U niform Probate Codes” (1978) 63 | owa
L. Rev. 1041. Thisstudy wasthemost completein thatitusedthree research methods.
Students examined 300 probate r ecords, conducted a survey of 150 people who inherited
property under a statutory intestate distribution, and conducted personal interviews of a
representative sample of 600 lowans.

07 ML, Fellows, R.J. Simon & W. Rau, “Public Attitudesabout Property Distribution at
Death and I ntestate Succession Laws inthe United States” (1978) Am. Bar Foundation Res.
J.321. Thisstudy interviewed 150 people from each of five states (750 total).

108 This study involved the interview of 1001 people in late 1988 and early 1989. The
guestionnaire was developed in conjunction with the Law Commission and amended in light
of 25 pilat interviews.

109 ML, Fellows et al.,“Committed Partners and Inheritance: An Em pirical Study” (1998) 16
Law and Inequality 1. Thisstudy involved telephone surveys of 256 Minnesotar esid ents.

10 A Decima Research Report to the Canadian Bar Association, “Making a Will Week
Tracking Research,” September 1998. Thissurvey involved an interview of 2000 Canadiansin
Septem ber of 1998 in respect of mattersrelating to the making of wills. The group surveyed
included 200 A Iber tans.
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conclude that the results are representative of adult Albertans. We note,
however, that the results obtained from a review of these files confirm
findingsinthe studies listed above and information provided to us by Alberta
lawyer swho specialize in this area. With these cautionsin mind, we attach
as Appendix A asummary of the information extracted from these files.

B. Extent of Intestacy

Only the American study, the English study and the CBA survey examined
the extent of intestacy. In the American study, of the 750 people interviewed,
45% had a will. The lik elihood of having a will increased as did family
income,™* years of education,''* age™® and size of the estate."™* Those
interviewed were also somewhat more likely to have awill if they had
children.'* Ageand wealth seemed to have the most significant impact. The

M Taple 4—[Family income expressed in 1977 U.S. dollars]

Family income Have will No will
Under $8,000 38.8 61.2
$8,000-13,999 33.5 66.5
$14,000-19,999 47.0 53.0
$20,000-24,999 55.0 45.0
$25,000 and over 65.4 34.6
Y2 Taple 4
Education: Have Will No will
Less than high school diploma 36.7 63.3
High school diploma 43.9 56.1
College less than bach. deg. 42.8 57.2
Bachelor’s degree 53.3 46.7
Advanced degree 60.0 40.0
13 Table 4
Age: Have Will No Will
17-24 7.8 92.2
25-30 14.4 85.6
31-45 34.6 65.4
46-54 60.7 39.3
55-64 63.4 36.6
65 and over 84.6 15.4

14 Table 4—Estate size expressed in termsof 1977 U.S. dollars

Estate Size: With Will No Will
$0-12,999 14.7 85.3
$13,000-24,999 23.6 76.4
$25,000-49,999 38.8 61.2
$50,000-99,999 50.2 49.8
$100,000-500,000 69.0 31.0
15 Table 4
Family Status With Will  No Will Sample

(continued...)
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aut hors conduded that intestate sucoession statutes have their great est
effect on persons with moderate-sized estat es. This conclusion was consistent
with prior American studies.

The English study showed that of the 1001 people interviewed, 33% had
awill, 40% intended to prepare a will, and the rest had not thought about it
or thought it unnecessary. The likelihood of preparing a will increasesin age
with 6 of 10 people who ar e 60 years of age or older having prepared wills.
Also, people with larger estates are also more likely to have prepared a
will.*** The Law Commission (England) concluded that generally speaking
“Intestacy rulesprovide a safety-net for those whohave, or think they have,

little to leave, or who have not thought about it, or who die prematurely”.*’

The CBA survey showed that of the 2000 Canadians interviewed, 50%
had awill and 47% did not have awill. (Albertans were somewhat above the
national average with 57% of respondentsin Alberta having a will.) The
likelihood of having awill increased with age,**® household income,**® and
home ownership.'* Family draumstances also influenced whether the
respondents had a will. Single people are less likely to have a will than
individuals who arewidowed, married or livingin a common-law union, or
divorced."*

115 (...continu ed)

No children 10.9 89.1 55
Some minor children 32.2 67.8 401
All adult children 72.6 27.4 259

16 gp glish study, supra, note 108 at Appendix C, paras. 1.1-1.2.

17 1 bid. at para. 5.

118 See CBA surv ey, supra, note 110 at 8. The percentage of people in given age categories
who had prepared wills was as follows:

* 85% of respondents who were 60 year s of age or older,

* 63% of respondents who wer e 40-59 years of age, and

* 23% of respondents who were 18-39 years of age.
19 hid. “Those with wills are also significantly morelikely to have higher household
incomes, with 62% earning $80K or more and 59% earning $60K -$79K reporting they have
wills.”

120 pid. Sixty percent of homeowners had wills, whereas only 30% of renters had wills.

121 pid.“Addition ally, respondents who are widowed (88%), married/living in comm on law
(59%), or divorced/separated (53%) are more likely tohave awill than are respondents who
(continued...)
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Thethree studies have ssmilar resultsastowhy people do and do not
makewills. Theonedifference washow thefactor of children influenced
whether theindividual made awill. In the American study, people with
minor children had wills more frequently than did those without children. In
the English study this was not true.*” In both studies, people with adult
children had wills more frequently than people without children. The CBA
survey did not specifically examinethis factor.

C. Rationale for Not Making a WilI

In the American study, 385 of the 750 individuals inter viewed did not have a
will. When answering why they did not have a will, 63.6% cited laziness as
the main reason, 15% said that they had never thought about it before, and
15% said they did not need a will because they had no assetsor wereyoung
and without children.'” No one indicated that they had adopted the state
intestat e succession legislation as their default will.

In the English poll, 60% of those who had not made awill indicated t hey
intended to do so, and 37% of those who had not made a will indicated this
was unnecessary. Several reasons were given by those who thought they did
not need awill. The main reasons were:**

Main reasons for not making a will

Nothing to leave/no property/no money 35%
Never thought about it 17%
Youthful/too young to need it 15%
Spouse will get what is left automatically 12%

Base: All not intending to make awill (251)

D. Knowledge of Current Law

In thelllinois study, theresultssuggested that an overwhelming majority of
thecitizensof that statewerenot aware of the existing pattern of
distribution provided under the state’s intestate succession legislation. The

12t (...continued)

aresingle (22%).”

122 g glish study, supra, note 108 at Appendix C, Table 1B.

123 American study, supra, note 107 at 339.

124 g glish study, supra, note 108 at Appendix C, para. 1.4.
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authorsconcluded, therefore, that thecitizensof that statedo not
intentionally rely on that statuteto dispose of their property.** In the
American study, 70% of those interviewed indicated they knew how their
property would be distributed if they died without awill. Yet, only 44.6%
could correctly identify the people who would receive their own estate under
the relevant intestacy rules.*® In the English poll, 75%indicated t hat they
had some knowledge of intestacy rules. Their answer s suggested that they
did not have an accur ate knowledge. Many thought their spouse would
receive the estate if they died when married, when, in fact, the spouse and
children would sharein the estate.”

E. Profile of Estates Without Wills

The Dunham study,*”® the lllinois study,'® lowa study,"*® the American
study,'® the English study,'* the Alberta study, and theinformation
provided by the Public Trustee confirm that intestate succession legislation
has the most effed on estat es of moderate size.

In the Alberta study, the 999 filesincluded 199 estat es without wills
and 800 estates with wills. The data suggests that Albertans with assets are
more likely to have awill. The average net value of estates with willsis
$162,491 compared to the average net value of estates without wills
(excluding guar dianship and originating notices) of $67,977. The average net
value of the 177 fileswith lettersof administration or resealing of such
letters is $74,362. In the case of estates without wills, 62.8% of estates have a
net value less than $40,000 and 81.9% of estat es have a net value less than
$100,000. In the case of estates with wills, 26.3% have a net value less than
$40,000 and 54.6% have a net value less than $100,000. Also, a higher

125 Illinois study, supra, note 104 at 722-23.

126 American study, supra, note 107 at 340.

127 En glish study, supra, note 108 at Appendix C, para. 1.9.

128 Dunham study, supra, note 103 at 249-51.

129 Illinois study, supra, note 104 at fn. 3.

130 owa study, supra, note 106 at 1076.

131 American study, supra, note 107 at 337.

132 En glish study, supra, note 108 at 2.
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percentage of people who have never married diewithout making a will. In
estat es with wills, 9.75% of the testat ors had never married.*® In est ates
without wills, 26.9—33.5% of the intestates had never married.*

Additional information concerning the size of estates without wills was
provided by the office of the Public Trustee. As of January 12, 1993 the Public
Trustee washandling 310 estates without willsin which letters of
administration had been granted or the Public Trustee had made an e ection
under section 23 of the Public Trustee Act.™®® The average net value of these
estates was $44,172.54. Of these 310 estates, 65 had a net value of less than
$7,000.

Size of theestateisonly onepart of thepicture. Theremay beother
assetsthat pass tosurviving family membersthat do not form part of the
estate. Such assetstypically include life insurance and assets held in joint
tenancy. We donot have any information on how often major assets pass to
surviving family members outside the estate. As will be discussed later, this
lack of information forcesreformersto make assumptions as tothe existence
of such assets, and reform depends, to a certain degree, upon the assumptions
made on this point.

F. Public Opinion as to How Estates Should be Distributed in the Event of an

Intestacy
As noted earlier, similar trends are suggested by the studies™® concerning

public opinion asto how estates should be distributed in the event of an
intestacy. These studies used one of two research techniques, and sometimes

133 The calculation is 78 divided by 800.
134 ¢ you just look at those files where marital statusis known, the calculation is 53 divided
by 197 (26.9%). For 13 intestacies, marital statusisunknown and the value of the estate was
less than $1,000. If you assume that these people never married, then the calculation is 66
divided by 197 (33.5%).

135 The Public Trustee's office was h an dling other estates without wills at thistime but they
arenotincluded in these statistics. The omitted estatesinclude estateswith anetvalue

wor th lessthan $1000 (section 21 of the Public Trustee Act) and estatesin which the grant of
letters of administration had not then been obtained.

138 These studies are listed at the beginning of this chapter.
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both™": (1) review of probated willsand (2) surveys. Each technique all ows
the researcher to deter mine how a respondent would distribute an estatein a
given fact situation.

In this part, wesummarize theresultsof the studies accordingtothe
various fact situations addressed in the studies. Those situations are defined
according to who survives the deceased person. The studies show that
testators and those interviewed in the surveys (hereafter together referred to
as “respondents”) always treat the surviving spouse more generously than
does t he existing intestate succession legislation of that jurisdiction.

1. Spouse and parents

A healthy majority of respondents would givethe entireestate tothe
surviving spouse where the intestate hasno children and issurvived by his
or her spouse and parents.**®

2. Spouse and issue

The preferred distribution pattern of the respondents depends upon whether
thechildren of theintestate arealso children of the surviving spouse or from
anot her relationship. Therefore, we look at t hese two scenari os separately.

a. Jouse andchildren of that relationship

The majority of respondents would give the entire estateto the surviving
spouse wheretheintestateissurvived by the spouse and children of that
relationship.™® The size of the majority varied, but taken all together, the
studies show that a significant majority of the respondents would give the

137 For furth er detail seefootnotes 103 to 108.

138 Dunham study, supra, note 103 at 252-53; Illinois study, supra, note 104 at 725-26; lowa
study, supra, note 106 at 1097-1100; American study, supra, note 107 at 348-54. In the
Alberta study, 31 testatorsweresurvived by a spouse, butnot by children. Of these testators,
83.9% gavethe entireestatetothe surviving spouse, 13% gave some of the estate, but not all,
to the surviving spouse, and 6.5% gave nothing to the surviving spouse. Eighty-seven percent
of these testat ors gave more than 90% of the estate tothesurviving spouse.

139 Dunham study, supra, note 103 at 251-53, 260-61; Illinois study, supra, note 104 at 727-
30; New Jersey study, supra, note 105 at 267-69; | owa study, supra, note 106 at 1081-92;
American study, supra, note 107 at 355-64; English study, supra, note 108 at Appendix C,
paras. 2.7 to 2.12.
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entireestatetothesurviving spouse in this situation.** This conclusion is
confirmed by Alberta lawyers to whom we have spoken. They advise that in
situationsin which atestator is survived by a spouse and children of that
marriage, the majority of testators leave the entire estat e to the surviving
Spou se.

Theresultsof thestudies arepresented in thefollowing table. In each
fact scenario, theintestate is survived by a spouse and children of the
marriage and has no children from another relationship. The third coumn
shows the percentage of respondentswhowould givetheentireestatetothe
surviving spousein this situation. Except for the Alberta study, which is a
wills study, the results were obtained from surveysin which the sample was
representative of the population being surveyed.

Study Intestate survived by: Percentage of respondents who
gave all to the spouse
lllinois study spouse and children 53.3%
lowa study spouse and minor children 61.0%
American study spouse and minor children 58.3%
spouse and adult children 51.6%
English study spouse and grown-up children 72.0%

(house is part of estate)

spouse and young children 79.0%
(house is part of estate)

spouse and young children 79.0%
(family does not own house)

Alberta study spouse and children 69.7%

It isinterestingtonotethat the percentage of testatorswho left the
entire estate to the spouse is greater in wills studies than is indicated by
surveys.* Theauthorswho conducted the surveys offer a variety of
explanationsfor this difference. One explanation is the profile of testators. At

140 see punham study, supra, note 103 at 252; Illinois study, supra, note 104 at 728, Table 7;
lowa study, supra, note 106 at 1085, Table 12; American study, supra, note 107 at 359, Tables
11 & 12; English study, supra, note 108 at Appendix C, paras. 2.7-2.8; and Alberta study at
Appendix A of thisreport, at 192.

141 Illinois study, supra, note 104 at 728-29; | owa study, supra, note 106 at 1085-88;
American study, supra, note 107 at 359.
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the time of death, most testators will have married, had children and reached
advanced years. Each of these factors affects distribution preferences. In the
various surveys, those interviewed were asked how they would distribute an
estateif thedeceased was survived by a spouse and children of that
relationship. Certain characteristics of those interviewed affectstheresponse
to the question. Married per sons are more likely to givethe entire estate to
the surviving spouse than are unmarried people.**> People with children are
more likely to give the entire estat e to the surviving spouse than people
without children.'*® Older people are more likely to give the entire estate to
the surviving spouse than younger people.** Given thesetrends, it is logical
that more testators would leave the entire estate to the surviving spouse.
Surveys include a larger number of younger peopleandthose who are not
married, and this, therefore, affeds the results. Another explanation given
for the observed differenceisthe consequences of legal advice.'*®

In the Alberta study, 260 testators were survived by bath a spouse and
children.* Of those testators, 208 had been married only once during their
lifetime. In the 208 estates involving a testator who had been married only
once, the distribution was as follows:

All to spouse 69.7%
All to children 5.8%
Some to spouse and some to children 20.2%
None to spouse, other 1.9%
Some to spouse, other 2.4%
TOTAL 100.00

Further calculation shows that the surviving spouse received more than 90%
of the estate in 73.1% of these 208 estates.

142 lowa study, supra, note 106 at 1085, Table 12. See also English Study, supra, note 108 at

Appendix C, Tables 4-6.

3 1llinois study, supra, note 104 at 729; lowa study, supra, note 106 at 1085, Table 12.

144 I bid.

145 Illinois study, supra, note 104 at 729; American study, supra, note 107 at 360.

148 See Appendix A of thisreport at 192.
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Several of the studies examined whether the size of the estate affeded
the distribution pattern. The studies, however, did not all reach the same
conclusion on this point. In the Dunham study, 85% of respondents allocated
all to the surviving spouse where the estate was small ($36,000 in 1962
dollars), and only 40% allocated all of theestatetothe surviving spouse when
theestatewaslarge ($180,000 in 1962 dollars).**” In the lowa st udy, 68% of
respondents gave the entire estate to the surviving spouse when the estate
was $10,000 (1978 dollar) and only 44% of the respondent s gave the entire
estatetothesurviving spouse when theestate was $500,000 (1978 dollars).
On average, the surviving spouse was allocat ed 83% of a $10,000 estate and
only 72% of a $500,000 estate.™*® In the New Jersey study, the respondents
expressed a similar opinion.**

Different results were obtained in the American study and the Alberta
study. The American study found t hat the size of the estat e and the family
income of respondents had no effect on how they wished their estate to be
distributed.’® Wealthier individuals were no more likely to want to distribute
aportion of the intestate estate to children than were those who had smaller
incomes. The same result was reached in the Alberta study. There was no
difference in distribution pattern depending on the size of the estate.'

b. Soouse and children of another relationship

The studies reveal that respondents are less likely to give the entire estate to
the surviving spouse where the deceased is survived by a spouse and children
from another relationship. Although maost respondents still gave a generous
portion of the estate to the surviving spouse, significantly fewer respondents
gave theentireestatetothesurviving spouse in this situation.*

7 bunham stu dy, supra, note 103 at 261.

18 1 owa study, supra, note 106 at 1089.

149 New Jersey study, supra, note 105 at 273-75.

150 American Study, supra, note 107 at 363.

51 |f one reviews those estates where the testator is survived by afirst and only spouse and
children of the marriage, the average net value of estatesisthe same for those estateswhere
thespousereceived it all and for those estateswherethe spouse shared it with others. The
average net values are $191,749 and $192,409 r espectively.

152 Seelllinoisstudy, supra, note 104 at 728, 732, Table 7; lowa study, supra, note 106 at

(continued...)
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Thedifferencein thedistribution pattern between situationsin which
theintestateissurvived by (1) a spouse and children of that marriage or (2) a
spouse and children of a previous relationship, can be summarized as
folows:™?

Percentage of respondents who would give the entire estate to the
Intestate survived by: surviving spouse
lllinois study lowa study American study English study
Spouse and children of that marriage 53.3% 61% 58.3% 72-79%
Spouse and children, some or dl of which are 16.8-18.8% 29% 23.0% 27-34%
of former marriage

The studies also showed that, on average, the respondents allocated a
larger portion of the estate to the spouse where all of the intestate’s children
are born of the marriage as compared to situations in which the intestat e also
has children from a previous marriage.’* For example, in the lowa study, the
respondents distributed on average 79% of the estate to the surviving spouse
where the children were born of that marriage. When the intestateis
survived by a spouse and a child from a previous marriage and a child from
the present marriage, respondents distributed on average 58% of the estate
to the surviving spouse and 21% to each of the two children.*®

Theauthorsof thelowa study concluded that thedistribution
preferences of lowans show that they thought the stepchild would need
protection from disinheritance by the surviving spouse (i.e. step-parent). The

(...continued)
1094-97, Table 17; American study, supra, note 107 at 364-67, Table 18; English study, supra,
note 108 at Appendix C, para. 2.14; and Alberta study.

153 Of cour se not all of the fact scenarios used in the studies are the same. Each study did,
however, use examples designed to measur e whether distribution patter ns would change
when theintestate had children from another relationship.

154 owa study, supra, note 106 at 1094-95; Illinois study, supra, note 104 at 728, 732;
American study, supra, note 107 at 364-67; English study, supra, note 108 at Appendix C,
paras. 2.13-2.15.

155 owa study, supra, note 106 at 1094-95, Table 7. In the second scenario, the intestate was
survived by child of first marriage and child of second marriage. The r esear chers expected t he
respondentsto give more to the child of the first marriage because this child was unlikely to
inherit anything from surviving second spouse. Yet,therespondents chosetotreat each child
equally with regardto each other. Theconcern thatthechild of thefirst marriage should not
be slightedin thedistribution of the estate did not overcomethe propensity to treat all of the
intestate’s adult children equally. See discussion at 1095.
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aut hors of the American study concluded that a statute that provides a
second or subsequent spouse with 60-70% of the decedent’s estate with the
residue being shared equally by the decedent’s children or their issue would
mirr or most int estate decedent’s preferences and best accomm odate societal
needs. By this distributive pattern self-sufficiency of the spouse can be
assured in estates of moderate size.

In the Alberta study, the number of estates involving second marriages
and children is too small to draw definitive conclusions.™® Yet, the
preliminary results support the findings in the other studies.”’

3. Cohabitant

Given thereé atively recent popularity of cohabitation outside marriage, few
studies have examined public opinion asto how an intestate’s estat e should
be distributed if the intestate is survived by his or her cohabitant. The
Committed Partner Study isthe most extensive examination of thisissue to

156 The data base includes many more multi-marriage situations. These testat ors, however,
were not married atthetime of their death and, therefore, the data base doesnot indicate
how they would have distributed their estate if both spouse and children had survived the
testator.

7 |n the Alberta stu dy, there were only 260 test ators survived by both a spouse and
children. Of these 260 testators, 31 testator shad a former spouse, either deceased or
divorced. Thedistribution of these 31 estateswas asfollows:

All to the spouse 29.0%
All tochildren 29.0%
Some to spouse and some to children 25.8%
None to spouse, other 9.7%
Some to spouse, other 6.5%

TOTAL 100.0%

Further calculation showsthat the second spousereceived morethan 90% of theestatein
38.7% of the 31 estates.
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¥ andintwo

date.’® Some information is also found in the English study
reports published by the Scottish Law Commission, Discussion Paper No. 86,
The Effects of Cohabitation in Private Law'® and Report No. 135, Report on

Family Law.* These studies show that thereisconsiderable support for

158 Thekey findings of thisstudy areasfollows. A substantial majority of all three sampl es--
general public, opposite-sex couples, and sam e-sex couples--indicated that the committed
partner should sharein the estate of the intestate. The majority of all thr ee samples
consistently preferred to treat committed partners of the opposite sex and of the same sex in
the sam e fashion for the purposes of intestacy law. While the majority of all thr ee sam ples
indicated that the committed partner should share in the estate of the deceased partner, the
majority does not support treating the committed partner as generously asa surviving
spouse. Neverth eless, respondents with the same-sex partnerswere consistently more
generoustothecommitted partner in thevarious scenariosthan wererespondents from the
general publicsample or respondents with opposite-sex partners. There was no clear
consensus on how much thecommitted partner shouldreceive.

159 gp glish Study, supra, note 108, Appendix C at 31. In this study, the respondents were
asked how they would distributetheestate of awoman who died survived by her male
cohabitant and her sister. Thewoman was described as having lived with the man as his wife
formorethan 10 years. Theresponse tothisquestion wasreported at page 31 asfollows:

Half of all respondents thoughttheman should get thewhole estate. This propor tion
rose to 60% or just above among respondents who werecurrently co-habiting, or had
remarried or divorced. (Table 13). Onein ten took a diametrically opposite view, saying
that everything should go to the sister. Among the 26% of respondents who selected a
fixed sharetotheman option, equal proportionssaid it should be 50% or th er eabouts
and 75% or more.

160 geottish Law Commission, Effects of Cohabitation In PrivateLaw (1990, Discussion Paper
No. 86).In 1981, the Scottish Law Commission commissioned a survey, and one of the
guestions sought views on how a man’s estate should be distributed on death if he died
without a will and his wifeor cohabitant and a brother survived him. Para. 6.3 reports the
results as follows:

.. .Inthe case of the surviving wife, 89% of respondents thought that the whole estate
should gotothewife, 8 thought it should gotothewifeandbrother equally, andthe
rest though theresult should depend onthe circumstances. In the case of the surviving
cohabitant, 56% thought that the whole estate should go to the cohabitant, 29%
thought that it should be shared equally, 8% thought that it should go to the br other,
and therest thought theresult should depend on the circumstances or gave other

answ ers. Respondents were not asked what should happen if a person died intestate
survived by a cohabitant and children, or by a cohabitant and an estranged spouse.

161 Seottish Law Commission, Report on Family Law (1992, Report N o. 35) at paras. 16.25-
26, which read as follows:

16.25 Respondentsto the public opinion survey were also asked about possible rights
of intestate succession for coh abitants. Thefirst question was as follows:
“A man and a woman have cohabited for more than 10 years and have two
children. Theman hasnow died suddenly without leaving a will. Heis not
survived by a wife or any other relatives. His property is worth £20,000 in all.
Should the property go to the cohabitee, to the children or to the cohabitee and
thechildren?’
(continued...)
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allowing a surviving cohabitant to sharein the estate of the deceased
cohabitant where therelationship is one of commitment and significant
duration. Beyond this, no dear pattern emerges as to the share of the
surviving cohabitant.

4. Issue
Where the intestate is survived by children and there is no surviving spouse,
most respondent s would divide the estate equally among the children.'®

161 (...continu ed)
Over two-thirds of all respondents (68%) believed that the property should gotothe
cohabitant and the children, 17% thought it should goto the cohabitant and 13%
thought it should go tothe children. 2% claimed to be undecided. Where the same
hypoth etical couple had been cohabiting for only 3 yearswhen theman died, 64% of
respondents thoughtthat the property should gotothecohabitant andchildren---not a
significantly lower number than when the period of cohabitation was 10 years---15%
thought it should go to the cohabitant and 18% thought it should go to the children.
Respondents wer e also asked about asituationinvolving no children but a surviving
spouse.

“A man and a woman have cohabited for more than 10 years. They have no
children. Theman was married to someone else, when the couple started
cohabiting and he hasnever obtained a divorce. Theman has now died suddenly
without leaving awill. He is survived by his cohabitee and his wife, but not by
any other relatives. His property isworth £20,000 in all. Should his property go
tothewife, the cohabitee or tothewife andthe cohabitee?”

Almost half of all respondents (47%) favour ed an even division between the wife and
cohabitant, 27% thought the property should go to the cohabitant and 19% thought it
should go to the wife. 7% expressed no opinion. A further question dealt with the
situation where there was asurviving cohabitant and an adult son of the deceased by a
former marriage (now ended in divorce). The preferred solution in this case was for a
division betw een the cohabitant andtheadult son. Theshorter the period of
cohabitation, the more support there was for the property going tothe son alone.

16.26 It isclear from theresults of our consultation and public opinion survey that
thereis considerable support for giving cohabitants som e succession rights on
intestacy. Beyond that, however, no clear pattern emerges. In some common situations
the preferred response of members of the public would appear to be that the cohabitant
should take a share of the estate along with other claimants, such asa surviving
spouseor children, but notthewhole of th e estate.

12 Thistrend is seen in the Alberta study. Of the 358 estatesinvolving an unmarried
testator who had previously been married and who was survived by children, thedistribution
isasfollows:

All tochildren 76.5%
None to the children 1.4%
Someto the children, but not all 22.1%

TOTAL 100.0%

Where children r eceive some, but not all, of the estate, they usually shareit with the
grandchildren. In 85.2% of the estates, the children receive more than 90% of the estate. If

(continued...)
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Equal treatment is therule, no matter whether thechild waslegitimate or
illegitimate and no matter whether thechildwaslivingwith theintestate or
not.'® Most respondents also preferred givingtheestatetothechild of the
intestate as opposed tothe children of that child.**

When theintestateissurvived by children andthe off-spring of a
deceased child, most respondent s want ed the off-spring of the deceased child
to sharein the estate.'®

Where all the children of the intestate have predeceased the intestate,
most respondents prefer totreat thegrandchildren equally and not on the
basis of family lines. For example, assume that the intestate had two
children, A and B, both of whom died during the lifetime of the intestate. A
had one child and B had three children. Most respondents prefer to treat all
the grandchildren equally, instead of giving one-half of the estateto A’s child
and the other half of the estate to B’s children.*®

5. Parents and siblings

In the Dunham study, 54% of those survived by siblings only, died with a
will. Of these, 89% treated their siblings unequally by the terms of their will.
“Inthe sample, 10 of the 15 charitable gifts appeared in estates in which
brothers and sisters were the closest relatives of the deceased.”*®’

(...continued)

one just looks at unmarried testators whose former marriage ended in divorce, children
receive theentire estate in 68.6% of the estates. I n the case of theunmarried testator swhose
former spouse died, children receive the entire estate in 78.2% of the estates.

%3 1llinois study, supra, note 104 at 737, Tables 14 & 15; | owa study, supra, note 106 at
1102, 1104; American study, supra, note 107 at 368-72.

164 Illinois study, supra, note 104 at 738, Table 16; lowastudy, supra, note 106 at 1106; but
compar e with American study, supra, note 107 at 374-75 wher e respondents would often
include grandchildren of living sonsin their distribution.

165 Illinois study, supra, note 104 at 739; lowa study, supra, note 106 at 1106-07.

%8 Thiswas the fact scenario used in thelllinois and | owa studies. See | Ilinois study, supra,
note 104 at 740-41, Tables18 & 19; | owa study, supra, note 106 at 1108-11, Table 19;
American study, supra, note 107 at 382-83, Table 23.

167 Dunham study, supra, note 103 at 254.



57

In thelllinois study, the respondents were asked this question: What
percent of your estate would you wish to give each survivor, if you were
survived only by your father, your mother, your adult brother and an adult
sister ? Approximat ely one-half of the respondents left it all to the parents
and, of these, most divided it equally between the parents. Of those who
choseto sharetheir estate with their siblings, themost common preference

was to give an equal share to the four survivars.'®

In the American study, the respondents wer e asked how they would
distribute their estate if they were survived by a father and a brother and a
sister. They were also asked how they would distribute their estate if they
were survived by both their parents and a brother and asister. Contrary to
the majority of intestacy statutes, respondents preferred that bath parents
and siblings sharein theestate. In thefirst fact scenario, only 30% of
respondents favoured giving the entire estate to the father in the
father/brother/sister relation set, whereas, 37% favoured an equal division
among the three. In the second fact scenario, 31.9% of the respondents would
dividetheestate between the parentsand give nothingtothebrother or
sister, whereas, 40.3% favour ed equal division among the mother, father,
brother and sister. Neither actual estate size nor family income appearsto
affect respondents’ dispository patterns with respect to these situations.*®

In the English study, the respondents were asked to distribute the
estate where the intestate was survived by a mother, brother and sister. In
this situation, two of three thought it should be divided equally among the
mother, brother and sister. Onein four thought it should all gotothe
mother.'”® In another question, the intestate was survived by a brother, a
half-sister and a step sister. Theresponse tothis scenariowasvaried. Forty
per cent thought it should all go to the brother. Thirty four percent would
divideit equally among all three. Nine percent would divide it equally
between the brother and half-sister .*"*

168 Illinois study, supra, note 104 at 723-25.

19 American study, supra, note 107 at 341-47 and Table 5 and 6 at 346.

10 gy glish study, supra, note 108 at Appendix C, para 2.18.

1 bid. at paras. 2.20-21.
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6. Next of kin

Only afew studies examine how the public would distribut e an estate where
theintestate hasno surviving spouse, issue, parentsor siblings. Inthe
Dunham study, theauthor examined estates in which the survivor wasmore
distant than brothers and sisters and their descendants. In those estat es,
almost all of the testators left a substantial portion of the estate to friends
and charities. None of these estates confarmed to the statutory scheme of
distribution then in effect.*”

In the New Jersey study, 68% of those inter viewed approved of
inheritance by distant family members where the intestate has no surviving
parents, spouse, children or grandchildren. A small minority favoured a
relative whom the deceased had never heard of before over escheat of the
estate tothe government.'”

In the Alberta study, there were 77 testators who had never married.
Relatives received the entire estate in 72.7% of these estates and received a
portion of theestatein 88.3% of these estates. The beneficiary was someone
other than arelativein 10.4% of these estates. Two of these testators
acknowledge in the will that they had a common-law spouse. One gave the
entire estate to the common-law spouse; the other gave a portion of the estate
to the common-law spouse.

172 Dunham study, supra, note 103 at 255.

173 New Jersey study, supra, note 105 at 275-76 and 294.



CHAPTER 5. PROPOSALS FOR REFORM: PART

A. What Purpose Should the Intestate Succession Act Serve?
The intestacy rules could be designed to serve one or more pur poses,
including:
(1) toreflect the presumed intention of those who die without a will,
(2) to meet the needs of the survivors,
(3) torecognize the contribution of the survivorstotheaccumulation of
the intestate’s estate,
(4) to promote or encour age the institution of the nuclear family,*™
(4) to produce a pattern of distribution that is seen as fair by potential
beneficiariesand that doesnot produce disharmony or disdain for
the legal system,'” or
(5) some combination of these.

In recent years, most law reform agencies that have addressed thistopic
have recommended that intest at e succession laws reflect the presumed
intention of those who die without awill.*”® It is not a matter of determining
the actual intention of the deceased, but of examining a group with similar
familial drcumstancesand equating the “presumed intention” of an
individual with theintention of the majority of theindividuals in the group.
Although each of the following agend es described the idea somewhat
differently, the concept isthe same. The Law Reform Commission of British
Columbia stated that the purpose of intestate succession laws was to
distribute the estate of the deceased person according to “the cdlective view

of the community as to what is fair and equitable in the circumst ances”.*”’

174 Committed Partner Study, supra, note 109 at 8, 11-15.

178 1 bid.

178 TheLaw Reform Commission of British Columbia conducted a review of probate records
to determine how testators distribute their estate. The Law Commission (England)
commissioned an extensive public opinion poll tolearn theviewsof the public. Both the
Manitoba Law Reform Commission and the drafters of the Uniform Probate Code (U.S.)
looked to studies of publicopinion on how an intestate’s estate should be distributed.

Y77 | aw Reform Commission of British Colu mbia, Report on Statutory Succession Rights
(Report No. 70, 1983) at 3. [In later footnotes, Law Reform Commission of British Columbia
will be abbr eviated asL.R.C.B.C.]
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Thegoal of the Manitoba Law Reform Commission'’® was to moder nize

intestate succession law sothat thelaw “is compatible with thewishes of the
average property owner as well as present social values”.'” The Uniform
Probate Cade’s pattern of intestat e succession is designed to provide suitable
rules for persons of modest means.*®® The Law Reform Commission of Hong
Kong also thought that intestate successi on legislation should reflect the
wishes of a hypothetical testator taking into acoount his or her circumstances
and dependent s.*®

TheLaw Commission (England) andthe Queens and L aw Reform
Commission, however, have taken a different approach tothe purposethat
should be served by intestacy rules.'® The Law Commission (England) found
no agreement among commentators as to which single pur pose should be
served by intestacy rules. All commentators, however, agreed on two
fundamental points: a) the rulesshould be certain, dear and simple both to
understand and operate; and b) there isa need to ensure that the surviving
spouse receives adequate provision. Adequate provision means t hat,
whenever possible, the surviving spouse should be entitled to remain inthe
matrimonial home and receive sufficient income to support himself or her self
in the home. TheLaw Commission (England) thought that it waswrong to
force a spouse to sue under the English equivalent of the Family Rdid Act'®
to achieve this result. The Commission framed its recommendations with
these two pointsin mind. The Queensland Law Reform Commission also
looked at the minimum needs of the surviving spouse when designing its
proposed intestacy rules.'®

178 M.L.R.C., Report on Intestate Succession, supra, note 32 at 7.

179 bid.

180 Uniform Probate Code, 11th ed., Official 1993 text with comm ents at 43.

81 TheLaw Reform Commission of Hong Kong, Report on Law of Will s, | ntestate Succession
and Provision for Deceased Persons’ Families and Dependants (Topic No. 15, 1990) at para.
7.6. The Commission “attempted to foomulate the law as if standing in the shoes of a
reasonable testator living in Hong Kong in the 1980s”".

182 see English study, supra, note 108 at paras. 24-27 and Queensland L aw Reform
Commission, Intestacy Rules (Report No. 42,1993) at para. 2.5.

183 R.S.A. 1980, c. F-2.

184 Ibid. Note, however, that the Queensland recommendations would result in the entire

(continued...)
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Asdiscussed in Chapter 3, several studies have been conducted to
deter mine how members of the publicwould distribute their estate in given
situations. Most of the studies originate inthe United States, although the
L aw Reform Commission (England) conducted the most recent one. The
studies show that the public thinksthat the surviving spouse should receive
ashare of theestate that islarger than can bejustified on need alone. This
suggeststhat the first goal incorporat es factors (2) to (5) listed above. Thisis
areasonable inference given the fact that when deciding how to distribute
their estate, most testat ors consider the age and income of the surviving
spouse, the contribution of the spouse throughout the marriage, the
importance of the nud ear family and the fact marriage does create duties
and obligations.

In determining the purposeto be served by the statute, one should not
lose sight of the fact that intestate succession law does create a default will
for many people. It seemsunreasonablethat the scheme of distribution
created by thelegislature should stray very far from community expectations
because thelaw affects so many membersof the community. Unless some
compelling sodal policy requires deviation from how most intestates in
similar familial ciracumstanceswould want todistributetheir estate,
intestacy rules should reflect those wishes. We recommend that this be the
goal served by the Intestate Succession Act.”® In addition, it isimportant that
the I ntestate Succession Act create a clear and orderly scheme of distribution
togive certainty astothedisposition of property andto allow for the ease of
administration.'®

RECOMMENDATION No. 1

The design of the Intestate Succession Act should:

() reflect the presumed intention of intestates as measured by
the reasonable expectations of the community at large, and

(ii) create aclear and orderly scheme of distribution.

184 .
(...continu ed)
estate going to the surviving spouse in most estates that would pass by way of intestacy.

18 Thefour commentatorswho commented on this point supported Recommendation 1 of
RFD No. 16.

186 Legislative Review Committee, May 10, 1996.
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Given thisrecommendation, areliable means of judging the presumed
intention of intestates is needed. In our opinion, such intention is best
measured by referenceto studies of public opinion and the conduct of
testators. Publicopinion expresses the views of both testators and intestates,
and for many of the studies that we considered in Chapter 4, the number of
respondents without wills exceeded the number with wills.*®” Therefore,
studies of public opinion are a good measure of the reasonabl e expectations of
the community at large, as well as the reasonable expectations of individuals
without a will. Wills studies also provide useful information because the
distribution preferences of intestates are similar to those of testators.*®® This
isnot surprising given that thereisno evidence that those who do not have
wills deviate from those who do in terms of familial ties, and it is theseties
that determine how people choose to distribute their estate. In addition, the
mere fact an individual does not have a will does not mean that they have
knowingly adopted theintestacy rulesasa default will. Themost common
reasonsgiven for not having a will areprocrastination, youth or lack of
wealth. No one says they arerelying on the intestacy rules. The fact is few
non-lawyers know how their property would be distributed if they died

without awill.*®

We now turn to the policy analysis.

B. Spousd Shae

Under this heading we look at the how an estate should be distributed when
theintestateis survived by a spouse. The discussion focuses on situationsin
which theintestateissurvived by: (1) a spouse but noissue, (2) a spouse and

187 The statistics are as follows:

e 27% of the182respondents in thelllinoisstudy had wills (lllinois study, supra, note
104 at 718, n. 3)

* 49% of the 600 lowansinterviewed had wills,51% did not have awill (lowa study,
supra, note 106 at 1070, Table 6)

* 45% of the 750 respondentsinterviewed in the American study had wills, 55% had no
wills (American study, supra, note 107 at 337)

* 33% of the 1001 respondentsinterviewed in the English study had wills, 67% had no
wills (English study, supra, note 108 at Appendix C, Table 1A).

188 Asdiscussed in Chapter 4, a higher percentage of testatorsgive theentireestate tothe
surviving spouse when thechildren areall of that marriage. The majority of those
interviewed also prefer this distribution, although th e percentage of the majority is somewh at
less. Reasons for this difference are discussed in Chapter 4.

189 gSee Chapter 4 at 45.
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issueof that relationship, and (3) a spouse and issue, someor all of whom are
of another relationship. In establishing the spousal share in each of these
ciraumstances, it isassumed that the spouses areresidingtogether at the
time of death. Whether separation of the spouses should affect the spousal
share is addressed at the end of this part. Special attention is also given to
the spousal share in the context of partial intestacies.

1. Spouse and no issue of the intestate

Presently, where an individual dies without a will and leaves a surviving
spouse, but noissue, all goestothesurviving spouse. This reflectshow
Albertans distribute their property in their wills.*® The present law is
satisfactory and should be retained.

RECOMMENDATION No. 2
If anintestate dies leaving a surviving spouse but no issue, the
entire estate should go to the spouse.

2. Spouse and issue of the intestate

a. The need for reform

In this part, we ask whether the existing spousal shareisadequatein
situationsin which the intestateissurvived by a spouse and issue. We judge
adequacy on thebasisof whether thespousal sharereflectstheintention of
most intestates. To determinethis intention, we look to studies of public
opinion, information provided by lawyersand factors that would affect such
intention, namely, the needs of the surviving spouse, thedesertsof the
surviving spouse and the status of marriage. We conclude that the spousal
share is inadequate.

Wishes of intestates

Thedistribution preference of most individuals differsdramatically from that
prescribed by the I ntestate Succession Actin thesituation in which the
deceased is survived by a spouse and children. Where it is afirst and only
marriage, most spouses would leave the entire estate to their surviving
spouse even though there ar e children of the marriage who also survive
them. This fact is reflected in the experience of Alberta lawyers who

190 | pid. at 48.
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specialize in thisarea and in the studies discussed in Chapter 4, including
the Alberta study, the results of which are summarized as follows:***

. Dunham study: 100% of the 22 testators survived by a spouse and
children | eft t he entire estate to the spouse.

. Illinois study: 53.3% of the respondents would give the entire estateto
the surviving spouse where the intestate survived by a spouse and
children.

. lowa study: 61% of respondentswould givetheentireestatetothe
surviving spouse whereintestate survived by spouse and minor
children.

J American study: 58.3% of the respondents would give all tothe spouse
where intestate survived by spouse and minor children. 51.6% would
give all to the spouse where the intestate survived by spouse and adult
children.

J English study: 72-79% of respondents would give all to the spousein a
variety of situations. The situations involved adult children and a
house; young children and a house; young children and no house.

. In the Alberta study, 69.7% of all testators who were survived by their
first and only spouses and children left the entire estate to the spouse.
In 73.1% of these estates, the surviving spouse received more than 90%
of the estate.

The surviving spouse is less likely to receive the entire estate if the deceased
has children of another relationship, but is still treated generously.*®* In most
of the studiesthat consider thisscenario, roughly three-quarters of the
respondents would give 50% of the estate or more to the surviving spouse.'*?

In contrast, the distribution pattern dictated by the Intestate Succession
Act prefers the children of the deceased over the surviving spouse and does
not address any of theissues arising in our multiple-marriage society.
Assume that the deceased dies without will, has anet estate worth $160,000,
and is survived by a spouse and two children of the marriage. Under the
Intestate Succession Act, the surviving spouse would r eceive $40,000 plus

191 Ibid. for further details.

192 pid.

193 Thiswill be discussed in detail later in this chapter.
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one-third of the residue, for a total of $80,000. The children share $80,000,
being two-thirds of the residue. If a home was part of the estate, the spouse’s
share would likely be less than the value of the home and would be
insufficient to maintain thespouse in thehome. This doesnot reflect the
distribution preferences of Albertans.'**

This divergence between the distribution pattern of the Intestate
Succession Act and the distribution preferences of Albertansisnot surprising
given the history of the Act. The Act is patterned after the Statute of
Distribution, 1670 as amended. In the 1600s, divorce was a rare event and
English society thought wealth should be transferred from one generation to
another. I nherit an ce between spouses was exceptional.*® Much has changed
sincethen and the surviving spouse has now replaced the children as the
primary beneficiary.*® Moreover, the tendency to prefer the spouse has
grown stronger with time.”®” Theintestacy rulesshould be altered sothat
they reflect the realities and beliefs of present day Canadian socdiety. I f thisis
not done, the Act becomes a trap for theignorant and the unwary.

Treatment of the surviving spouse in situations in which theintestateis
survived by a spouse and issue is the one area in which the present
distribution scheme differs significantly from what Albertans in fact do with
their estates.

N eeds of surviving spouses

Most often, the surviving spouse will be of advanced years. For example, of
the Albertans who died in 1995, 72.6% were 65 year s of age or older, 24.1%
wer e 18 to 64 years of age and 3.3% wer e 17 years of age and younger. In

194 11 the Alberta stu dy, 69.7% of the testators who died leaving a surviving spouse and

children (and no former spouse) left the entire estate to the spouse. In 73.1% of such estates,
the surviving spouse received more than 90% of the estate. On t hese facts, 90% of the estate
equals $144,000.

195 m A .Glendon, The Transformation of Family Law (Chicago: University of Chicago Pr ess,
1989) at 239. Thistreatise provides a comprehensivereview of the developmentin family law
and succession law brought on by our changing society.

19 I bid.

197 Thiscan be seen by comparing theresults of theempirical studiessummarized in
Chapter 4. Inthe 1970s, 50-60% of respondents gave the entire estate to the surviving spouse.
By the 1990s, this percentage had grown to 70-79% of respondents.
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that year, the median age for male Albertans at the time of death was 72
years of age; the median age for female Albertans was 79 year s of age.'*®

Theelderly surviving spouse will usually be out of thework forceand
will needtheestatefor his or her support in old age. Thechildren, for the
most part, will be self-supporting adults at the time of the parent’s death. In
these circumstances, the needs of the surviving elderly spouse will be great er
than the needs of the independent adult children. The problem will be the
most acutein atraditional marriage in which theintestatehedtitle toall of
the asset s including the matrimonial home. In such a case, the homemak er
may not receive sufficient assetstoremain in the home after thedeath of the
intestate.'®®

The needs of a young spouse who must raise the surviving children are
also great. It islikely that t he estat e of the intestate will be smaller in these
situations and that the surviving spouse will require most of the estate to
support himself or herself and the minor children. It is questionable whether
it benefitschildren toreducethe money availablefor support of theyoung
family just so that the children can inherit money when they turn 18 years of
age.

Theinadequacy of the spousal share can also be seen by examining the
effect of inflation and comparing the existing preferential sharetothat of
other provinces. Over time, inflation has eroded the value of the preferential
share. Thepreferential share of $40,000 which cameinto forcein Alberta on
January 1, 1976 is equivalent to $116,981 dollarsin 1998 ddlars.?®
Moreover, of those provinces which give the surviving spouse a preferential
share plus a portion of the residue, Alberta has the lowest preferential share.
Thepreferential sharevariesfrom $40,000 (Alberta) to $200,000 (Ontario).
Alberta’'s preferential share is also lower than those provinces that give the

198 gSee Chapter 3 at 25.

199 The homemaker will not usu ally receive sufficient assets with which to purchase the
matrimonial home and toresideinit. The homemaker could exercise her dower right and live
in the home until her death as a life-tenant.

200 This number is determined by using the Consumer Price Index (1992=100)
$116,981 = 108.5 (CPI for 1998) 1 $40,000
37.1 (CPI for 1976)
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preferential share of $50,000 or the value of the home, whichever is
greater.®*

Contribution of surviving spouse

Another argument justifying an increased spousal shareisthe contribution of
thesurviving spouse tothemarriage. In this day and age, where dual-income
familiesarethenorm, both spouseswill have contributed tothe
accumulation of assets. Children, for the most part, will not have done so. In
fact, many parentsspend significant portions of their time and income
raising and educating their children. It ssemsunfair that after making such
sacrifices, a parent’s financial security in old age should be seen as less
important than the finandal position of the children.

Status of marriage

Marriageis given a special statusin our sodety. Thisstatusis given
expression in many areasof thelaw including pensionsand benefits, income
tax, matrimonial property and succession. In the area of succession law,
although a testator isfreeto disinherit an adult independent child, the
testator isnot freeto disinherit asurviving spouse. A spouse who is
disinherited by the terms of awill is ableto bring an application under the
Family Rdid Act and obtain an order that diverts to the surviving spouse
that portion of the estate needed for the “proper maintenance and support” of
the spouse. Such an order is also availablein the event of intestacy if the
spousal share under the Intestate Succession Act is inadequate. It makes no
sense to have a spousal sharethat is so small that it encouragesapplications
under the Family Rdie Act. Such an application only delays administration
of the estate, causes unnecessary worry for the surviving spouse and depletes
the estate by the size of the legal fees.

We ar e of the opinion that the existing spousal shareisso low that, in
moder at ely sized estates, it compelsthe surviving spouseto bring afamily
relief action to obtain the additional assets needed for the “proper
maintenance and support” o the spouse. Thisisundesirable and
unnecessary.

201 . . . L .
For a more detailed comparison of existing provincial intestate succession stat utes see

Chapter 2.
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Conclusion

We are of the view that the spousal share under the existing intestacy rules
isinadequate because it nolonger reflectstheintention of Albertans; it does
not adequat ely meet the needs or recognize the contributions of the surviving
spouse; and it does not adequat ely recognize the status of marriage. We join
the growing number of law reform agencies that call for anincreasein the
spousal share under the intestacy rules.

RECOMMENDATION No. 3

In the situation where the intestate is survived by a spouse and
issue, the spousal shareunder the existing Intestate
Succession Act should be increased.

b. Directions forreform

Although there is agreement among law reform commissions that the
surviving spouse should be preferred to children of the marriage, thereis a
di ffer ence of opinion on how this should be done. Thereisalso a difference of
opinion on whether second marriages should betreated differently if the
intestate has children from another relationship. In this section, we address
these issues.

Therearetwo competing methods usedtoimprove the position of the
spouse: 1) revising the existing legislation, and 2) adopting an all-to-the-
spouse rule. Thefirst option wasthe choice of the Uniform Law Confer ence of
Canada, the Law Reform Commission of British Columbia and the M anitoba
Law Reform Commission. The second option is the choice of the Manitoba
Legislature, the Law Commission (England), the Uniform Probate Code, and
Arthur Close’s dissent in Report on Statutory Succession Rights released by
the Law Reform Commission of British Columbia. We will now examine these
options in detail .

i. Revising the existing legislation

Revising the existing legislation involves increasing the size of the
preferential share and increasing the portion of the residue received by the
Spou se.
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(@) Preferential share

Canadian statutes usethree different methods to establish the preferential
shar e of the spouse. In four statutes, the preferential shareis afixed sum
dictated by statute.®®* In three statutes, the preferential shareisthehomeor
afixed sum, whichever is greater in value.” In one statute, the preferential
shareisthe intestate’sinterest in marital property, which includes the
family home.?® Each method is used to enable the surviving spouseto livein
the family home after the death of the intestate.

The choice df the fixed sum depends upon the prevalence of jont
ownership of homes, the price of housing, and inflation. Each of these factors
has influenced the choice of various law reform agencies:

Joint owner ship of homes: The Manitoba Commission andthe Uniform
Law Conference suggest a preferential share of $100,000. They assume that
in most families, the spouses own major assets, such as the home and bank
acoounts, as joint tenants. On death of one of the spouses, these assets pass
to the survivor by right of survivorship. The preferential share is designed to
augment theseassetsand ensurethat a generousportion is given tothe
spouse. (Of course, this will not be theresult if thereisnohomeor thehome
isnot heldinjoint tenancy.)

Priceof housing: Other law reform agencies operated under the
assumption that the intestat e exdusively owned the home, if any, and the
homeformspart of theestate. TheHong Kong Law Reform Commission
recommended that the spousal sharebeH .K. $500,000 (which is the price of
asmall condominium in Hong Kong) and personal chattels of the deceased.
The Law Reform Commission of British Columbia considers $100,000
insufficient to ensure that the spouse receives the bulk of the estate,
including the family home. It thought that a preferential share of $200,000

202 Eour provinces use this method. The fixed shares are:

Alberta $ 40,000 effective Jan. 1, 1976

B.C. $ 65,000 Oct. 1,1983
Sask. $100,000 June 22, 1990
Ont. $200,000 April 1,1995

23 Thisisthe preferential share for a spouse in Nova Scotia, the N orthw est Territories and
Nunavut.

204 Thisis the preferential share of New Brunswick.
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was necessary to protect the spouse given the peculiarities of that province’s
economy gener ally and the housing market in particular .?%

Inflation: Saskatchewan updated its preferential sharein 1990 to bring
the share from $40,000 established on January 12, 1978 to $100,000. This
inaease overcomesthe result of inflation. A similar increase would havethe
same effect in Alberta. The Alberta preferential share of $40,000, which came
into force on January 1, 1976, becomes $116,981 in 1998 dollars.?® I f reform
only addressed the effect of inflation, the preferential share should be
increased to $117,000.

Under the preferential share model, it is difficult to choose a
preferential sharethat is appropriate for a majority of casesand which is not
diminished in value by the effects of inflation. Most law r eform commissions
strive to give the surviving spouse sufficient assetsto allow him or her tolive
in thematrimonial home. This leads to some difficultieswhen establishing
the preferential share because the prevalence of joint ownership varies
among age groups, being less common among the elderly. Should the
legislature assumethat the home is owned jointly or assume that the home
forms part of the estate? An assumption of joint ownership will produce a
much lower share of the estate for the surviving spouse where, in fact, the
deceased owned the home in his or her own name. This problem can be
avoided by makingthe preferential sharethehomeor a set amount,
whichever is greater. This, however, treats people differently depending upon
thevalueof their home, if any. Also, should thelegislaturetakeinto account
thedifferencein housing pricesand cost of living within a province, and, if so,
how should this be done?

Even if theseproblemsareadequately addressed, the effect of inflation
is an ever-present problem and government inaction aggravates the problem.
Legislatures have shown a reluctanceto adjust the sum periodically to offset
the effeds of inflation. In Alberta, the spouse’s shar e has declined steadily
since 1976 because of the declining purchasing power of $40,000.

25 ) R.CB .C., Report on Statutory Succession Rights, supra, note 177 at 26.

206 Thisnumber isdetermined by usingthe Consumer Pricelndex (1992=100).
$116,981 = 108.5 (CPI for 1998) 1 $40,000
37.1 (CPI for 1976)




71

(b) Portion of residue given to spouse

In Alberta, the spouse’s share of the residue depends upon the number of
children of theintestate. The spouse receivesone-half of theresidueif there
isonly one child. The spouse receives one-third of the residue if there are two
or more children. The criticism of this scheme is that the spouse’s need for
support remains constant, no matter how many children may survive the
intestate. Therefore, most commissions that recommend revision of the
existing legislative scheme also recommend that the spouse receive a
generous preferential shareand one-half of theresidue. The other half of the
residue goes to the child or children of the intestate.

ii. All-to-the-spouserule

The all-to-the-spouse model givesthe entire estate to the surviving spousein
certain situations. Twoversions of this model will be discussed which differ
as to the circumstances in which the surviving spouse receives the entire
estate.

(& The Manitoba model

The Manitoba model givesthe entire estateto the surviving spouse when all
theissue of the intestate are also issue of the surviving spouse. The surviving
spouse receives something less where the intestate is also survived by
children from another relationship. This model is based on studiesthat
suggest that this scheme of distribution best reflectshow the majority of the
publicwould want their estate distributed in these situations.*’

TheManitoba I ntestate Succession Act and the Uniform Probate Code
(“UPC”) are examples of thistype of reform. In Manitoba, the entire estate
goestothesurviving spouse if all theissue of theintestatearealsoissue of
the surviving spouse. Soin afirst and only marriage, the surviving spouse
receives everything and has the responsibility of raising minor children.*®
The same istrue for a second or later marriage when the intestate had no
children from the previous marriages. | f the intestate haschildren from a
previousreationship, thesurviving spouse receivesone-half of the estate or
$50,000, whichever is greater, plus one-half of the residue. This means that
in estates worth more than $100,000, the second (or later) spouse receives

207 gee Chapter 4 at 48.

208 o course, if thereissomerisk that the parent will not perform that function, the family

relief legislation isavailable for the benefit of that child.
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75% of the estate. In estates worth less than $100,000, the spouse receives a
greater percentage of theestate. The M anitoba legislation creates a generous
sharefor second spousesin small estates and guards against disinheritance
of children from afarmer relationship in larger estates.

The UPC issimilar, but adds a few refinements. Under the UPC, the
surviving spouse receivestheentireestateif theintestate sissuearealsothe
issue of the surviving spouse and the surviving spouse has no other issue
from another relationship. The spouse receives $150,000 plusone-half of the
residueif all theissueof theintestatearealsoissue of the surviving spouse
and the surviving spouse has issue from another relationship. The surviving
spouse receives $100,000 plusone-half of theresiduewhereoneor more of
theintestate’sissue are not issue of the surviving spouse.

In both the Manitoba legislation andthe UPC, all the children of the
intestate aretreated equally with the result that the intestate’s children from
all relationships share in theresidue.

(b) The English version

The Law Commission (England) took the all-to-the-spouse rule the farthest.
It recommended this approach whenever theintestate was survived by a
spouse. This recommendation met resistancein Parliament because of
concern over the effect of the rule on children from a previous marriage.”®
After lengthy consideration, the English Parliament rejected the
recommendation in favour of increasing the existing preferential share.
Effective December 1, 1993, the preferential share for the surviving spouse
was increased from £75,000 to £125,000 in situations in which the intestate
is survived by a spouse and children.?*

An allto-the-spouse rule such as that proposed by the Law Commission
would likely meet the same response in Alberta. For this reason, we examine
the Manitoba and UPC model asthe second option for reform.

209 R. Hudson, “In Parliament” (June 26, 1992) N.L.J. at 899.

210 Family Provision (Intestate Succession) Order (U.K.), 1993.
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(c) Recommendations for reform

Should all surviving spouses be treated in thesame fashion? Intestacy
rules must be developed so that they produce sensible resultsin a multiple-
mar riage society. The concept of family has changed dramatically in the last
half of this century and this has put pressure on laws based on the
traditional concept of family. Intestacy rules should reflect marital reality
and should distinguish between different marital situations. The
demarcation is not one between first and second marriages. It is one between
situationsin which the intestate’s children are all children of the surviving
spouse and where they are not. Both options for reform are inadequate if they
treat every marital situation in thesame manner. A combination of the
options producesthe best result.

We must alsoremember the importance of making intestacy rulesthat
reflect public opinion. Intestacy rulesthat run contrary to public opinion
become a trap for the unwary and ignorant .***

Should thesurviving spouse receivetheentireestatewhen 1) all
theissue of theintestate are also issue of the surviving spouse, and
2) the spousesarelivingwith each other at the time of death? For now
we consider a married couplewho have had children together and who do not
have any children from other relationships. They are living with each other
at the time of death. Since most intestates die late in life,** this situation
will usually involve a person who dies leaving surviving an el derly spouse of
many years and adult children.

In this circumstance, an all-to-the-spouse rule is most appropriate
because it will reflect theintentions of the majority of Albertaintestates.
Since most couples view marriage as a partnership, they expect the assets
accumulated during the course of the marriage by their joint effortsto be
available for the support of the couple (or the surviving spouse) in old age.
Thesurviving spouse is expected to leave all theremaining assetstothe
children of the marriage upon death.?*® Giving all to the spouse is not seen as

21 American study, supra, note 107 at 324.

212 gee Chapter 3 at 25.

213 The Alberta stu dy showed that unmarried testators overw helmingly leave their estate to
(continued...)
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adisnheritance of children because theremaining wealth will gotothe
children upon the death of the surviving parent. (Thisis known asthe
conduit theory.)”** Public opinion supports an all-to-the-spouse rulein this
ciraumstance. In the Alberta study, 70% of testators survived by children and
their one and only spouse gave everything to the spouse. Similar results were
obtained in studies conducted in England, the United States, and British
Columbia.?*®

Thefamily farm might be a situation in which thetestator would more
often distribute the estate among the surviving spouse and children,
especially if one or more of the children assisted in the farming operation. We
found this not to be the case in the Alberta study. In fact, aslightly larger
percentage of farmersgave all of theestatetothesurviving spouse tothe
exclusion of the children.?®

The all-to-the-spouse r ule r ecognizes the contribution of the surviving
spouse to the accumulation of assets and allows the surviving spouseto live
with such financial independence asthe size of the estate allows. There will
be no need to ask the court to exercise its discretion under the Family Relief
Act to provide the spouse with sufficient assets for adequate support. The
ruleis simple and is one the public can learn and remember. (In fact, they
may think that thisis thelaw already!) It also avoidsthedifficulties of

213 (...continued)

their children. See Appendix B of thisreport at B-5to B-6. Thisdistribution preferenceis
seen in other studies. See Chapter 4 at 55.

214w, Waggoner, “The Multiple-Marriage Society and Spousal Rights Under the Revised
Uniform Probate Code” (1991) 76 lowa L.R. 223 at 232.

215 see Chapter 4 at 48 and L .R.C.B.C., Report on Statutory Succession Rights, supra, note
177, AppendixesF and G,
1% 11 the Alberta stu dy, 100 testators were described as farmers or retired farmers and 19
testators, although not described as such, had assets under the farm category. Of these 119
farmers, 101 had wills. Of the 101 farmers with wills, 55 were married and 46 were
unmarried. Of the 55 married far mer s with wills, 53 were survived by a spouse and children.
Of these 53 farmers:

e 73.6% gave the entire estate to the spouse,

e 245%distributed the estate among the spouse and children, and

« 1.9% disinherited the spouse.
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choosing a preferential shareand adjustingit periodically to account for
inflation.*’

But will such a rule harm minor children or adult children of the
marriage? Opponents of the all-to-the-spou se rule maketwo argumentson
behalf of children of the marriage. First, the surviving spouse could disinherit
the children. Second, the surviving spouse might mismanage the wealth and
consequently deprive the children of all or some of their eventual inheritance.
Theserisks are eliminated if the children sharein the estate of the parent
whodiesfirst.

The problem with therisk of disinheritance argumentis that it has
little basisin fact.?*® If the surviving spouse does not remarry, the surviving
spouse usually divides the est at e equally among the children of the marriage.
This isthe experience of Alberta lawyers who specialize in thisarea and is
also confirmed by the studies discussed in Chapter 4. Thereisa strong
tendency in this situation for respondents to treat all children alike, whet her
they were born within marriage or without and no matter what marriage
they were born of ?*° This tendency isalso seen in the Alberta study. In that
study there were 236 unmarried testators whose farmer spouse had died and
who wer e survived by children. The children received the entire estatein
78.2% of the estates. The children received more than 90% of the estate in
85.2% of the estates. Where children receive some, but not all, of the estate,
they usually shared it with grandchildren. Thereislittle risk of
disinheritance in this circumstance.

The risk of disinheritance may increase if the surviving spouse
remarries. Yet, most surviving spousesareelderly andthelikelihood of a
remarriage for personsin their 70sisremote.””® A remarriage is more likely
to ocaur when anindividual losestheir spouse earlier in life. Though even in

27 see earlier discussion in this chapter at 70.

218 lowa study, supra, note 106 at 731.

219 gee Chapter 4 at 55.

220 1 1995, the median age of male Albertans who died was 72 year s of age; the median age
for female Albertans was 79 years of age. This means that half ofthe male Albertans who
died in 1995 were 72 year s of age or older and half of the female Albertans who died in 1995

were 79 years of age or older.
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these situations,”" the likelihood of disinheritance of children from the first
marriage is not large. Albertansin second marriagesare aware of therisk of
disinheritance of their children from their first marriageand often distribute
their estate between the surviving spouse and children of the first marriage.

Themoretellingmeasureof therisk of disinheritanceisthe view of
Albertans. If Albertans were concerned with therisk of disinheritance, they
would not leave their entire estate to the surviving spouse as often as they do
now.

We concdude that the risk of disinheritance of childrenis small and is
not sufficient reason to reject the all-to-the-spouse rule in the situation in
which the intestate is survived by a spouse and children of that marriage.

Therisk of mismanagement argument ignores thefact that therisk of a
parent’smismanagement exists both before and after death and that both
spousesworked to accumulatethese assets. Their needs should come before
those of independent adult children. One can also speculate that this
argument hasitsroots in distant times when the surviving spouse, usually
thewife, had little experiencewith money management. This certainly isnot
thenorm in Alberta today.

Can it beargued that minor children require a share of the estate for
their support? In our opinion, minor children will be best cared for by the
surviving caring parent who has the assets needed to support them. I f, inthe
rare case, the surviving spouse does not fit into this category, the Public
Trustee can make an application under the Family Rdid Act for adequate
provision for the minor children. The situation will be asit now isfor wills
that leave all to the spouse and nothing to minor children. Presently, the
Public Trustee only makes an application under the Family Rdie Act if there
isarisk that the children will not be supported by the surviving parent who
receives the entire estate by the terms of the will. Thisisarare event where
the children are of the marriage, although an application is routinely made
on behalf of minor children from a previous relationship.

22 These will be the minority of surviving spouses. In 1991, only 27.5% of Albertans who
died were 18 to 64 years of age. 68% were 65 year s of age or older. See Chapter 3 at 25.
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The other advantage of giving everything to the surviving spouse where
there are minor children is that the surviving spouse does not have to deal
with the Public Trusteein the raising of the children. A caring parent should
have the responsibility of raising the children and should not have to submit
budgets and get the approval of the Trustee asto how the children will be
raised.

Some argue that adult children of the int estat e should be entitled to
shareintheestateifitissufficiently large. Some studies support this, but
not all > Even if one assumes that adult children should be entitled to share
in very large estates, does the number of large estates that would call for
such a distribution justify deviation from a simple and straightforward rule
of all-to-the-spouse? The answer depends upon the profile of estates that go
by way of intestacy. Theinformation we have suggeststhat the number of
very large estates does not justify deviation from the all-to-the-spouse rule.
That information is as follows:

e  Thelikelihood of having awill increases with wealth.?* From this we
infer that the percentage of large estates where there isno will isa
small proportion of the total number of large estat es.”**

222 a) IntheDunham study, supra, note 103, 85% of r espon dents allocated all tothe

surviving spouse where the estate was small ($36,000 in 1962 dollars), and only 40%
allocated all of the estate to the surviving spouse when the estate was large ($180,000 in 1962
dollars). In thelowa study, 68% of respondents gavetheentireestate tothesurviving spou se
when theestate was $10,000 (1978 dollar) andonly 44% gavetheentire estate tothe
surviving spouse when the estate was $500,000. On aver age the surviving spouse was
allocated 83% of a $10,000 estate and only 72% of a $500,000 estate. In the N ew Jersey study,
a similar opinion was expressed by the respondents.

b) Different results were obtained in the American study and the Alberta study. The
American study found that the sizeof the estateand thefamily income of respondents had no
effect on how they wished their estate to bedistributed. Wealthier individualswereno more
likely towant todistributea portion of theintestateestatetochildren than were thosewho
had smaller incomes. The same result was reached in the Alberta study. There was no
differencein distribution pattern depending on thesize of th e estate.

223 gee Chapter 4 at 43.
224 |n the Alberta stu dy, there were 186 estates that had a net value of $200,000 or greater.
Of these estates, 166 involved individuals who died with a will (89%) and 20 involved
individualswho died without awill (11%).
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. The average net value of estates without willsis significantly lower
than estates with wills?®
. In the Alberta study there were 199 est ates without wills. The
distribution of these estates according tonet value is as follows:
insolvent to $99,999 163

$100,000-199,999 16
$200,000-299,999 11
$300,000-999,999 9

. All the studies show that intestacy ruleshave the most impact on
estates of moderate size.”*®

In our opinion, the number of very large estates doesnot justify deviation
from the all-to-the-spouserule. The simplicity of such aruleisdesirable and
those people with large estates who prefer adifferent distribution have the
means to have a will drafted to reflect those wishes.

Some lawyers have questioned the all-to-the-spouse rule along similar
lines. Many intestates will have assetsthat are held in joint tenancy with the
surviving spouse, such asthehomeand bank account. These pass tothe
surviving spouse upon death and do not form part of the estate. These
lawyers question why children should not be able to sharein theremaining
assets that flow through the estate. The response to thisis twofold. First,
those peoplewho hold their major assetsin joint tenancy with their spouse
are also those most likely to leave their entire estateto their surviving
spouse even when there are children of that marriage. Although the very
wealthy, and here we ar e talking about millionaires, may be more inclined to
leave some of their property to their children, these estates do not pass by
way of intestacy!! Second, not all spouses own their homesin joint tenancy
and not all spouses own homes. If the preferential shareis not adequate to
meet the basic needs of such spouses, they will face poverty in their old age.
Poverty of the elderly is agrowing problem in Canada and should be
recognized.

225 gee Chapter 4 at 46. In the Alberta study, theaveragenet value of the 177 fileswith

letters of administration or resealing of such lettersis $74,362. The aver age net value of
estates with wills was $162,491. As of January 1993, the Public Trustee was handling 310
estates without wills and these had an average net value of $44,173.

226 gee Chapter 4 at 46.
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In summary, theintestacy rulescreate a default will for many
Albertans. Therules should reflect the distribution preferences of Albertans.
Wherethe intestate is survived by spouse and children of that marriage, an
all-to-the-spouse ruleis the choice of the majority of Albertans. This ruleis
simple, appropriate and avoids some of the problems that arise with a
preferential share regime. It also received strong support among those who
commented on Report for Discussion No. 16.%’

RECOMMENDATION No. 4

The surviving spouse should receive the entire estate where al
the children of theintestate are dso children of the surviving
spouse and the spouses were residing together at the time of
death. (The case of the separated spouse will be dealt with
later.)

Should the surviving spousereceive lessthan theentire estate
when heor she also has children of a different relationship? We now
consider asituation involving a married couple who have ablended family in
which all of the intestate’s children are born of the marriage, but the
surviving spouse also has children from a previous relationship. Should the
surviving spouse receive less than theentireestatewhen heor shealso has
children of a previous relationship? This question has been answer ed
differentlyin various statutesand proposals. Under the Manitaba Intestate
Succession Act, the surviving spouse receivesthe entire estatein this
situation because the intestate has no children from another relationship.
Under the Uniform Probate Code, however, the surviving spouse receives
$150,000 plus one-half of the residue of the estate and the intestate’s children
receivethe other half of the residue. Thisisintended to giveintestates’
children protection against the natural tendency o surviving parents totreat
all of their children, includingthose of theintestate and those of another
relationship, equally in their will. The same result comes about where there
isno will of the surviving parent because most intestacy statutes would
provide equal sharesto the children.

221 EightindividualsandtheLegislative Review Com mittee of the Wills and E states Section

(Northern) of the Canadian Bar Association, Alberta commented on RFD No. 16. Although
twoindividuals expressed no opinion on Recommendation 4, the balance of thecommentator s
supportedtherecommendation, and only one commentator qualifiedthat support.
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Although thisis an interesting variation, it is not one we support and it
Is not one that received any support from those who commented on Report for
Discussion No. 16.*® Our main objection to it is that children of the same
parent will be treated differently. This may be acceptable where the
surviving spouse doesnot live with his or her children of the previous
relationship. It would, however, create serious problems for blended families.
In our opinion, the standard of living for each member of a blended family
should be the same. One should not encourage situationsin which more
money is available for certain children, but not others, within a family. This
can only lead toresentment and encourage bitterness. For thisreason, it
should be rejected. A surviving spouse should receivethe entire estate and be
| eft to decide how todistributehisor her estate upon death in the context of
thisfamily.

RECOMMENDATION No. 5

The rule in Recommendation 4 should apply even where the
surviving spouse has children from another relationship. The
Uniform Probate Code refinement should not be adopted.

Should the surviving spousereceive theentire estate wherethe
intestate has children from another relationship?Although an all-to-
the-spouse rule for all situations would create simplicity, it would not create
adistribution schemethat reflectsthewishes of most intestates who are
survived by a spouse and children of another relationship. The studies show
that whilerespondentsstill favour the surviving spouse in this situation,
they are more concerned with the possibility of disinheritance of children
from the prior marriage. As aresult, the spouse is much less likely to receive
theentireestatein this circumstanceand usually receivesa smaller portion
of the estate.””® The results were as follows:

. [llinois study: The respondents were asked how they would distribute
their estateif they weresurvived by a spouse and child of a previous

228 Only three commentators spoke to thisissue, and those that did rejected the UPC

appr oach and voiced support for Recommendation 5.
229 Seelllinois study, supra, note 104 at 728, 732; lowa study, supra, note 106 at 1094-95;
American study, supra, note 107 at 364-67; and English study, supra, note 108 at Appendix
C, page 29. Theresults of these studies ar e discussed in Chapter 4.
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mar riage who lived with them. The distribution pattern was as follows:
18.8% gave theentireestateto the spouse, 6.6% gave 51-99% to the
spouse and the rest to the child, 46.4% split the estate evenly between
the spouse and the child and 28.2% gave 0-49% tothe spouse and the
rest to the child.?®

. lowa study: The respondents wer e ask ed how they would distribute
their estateif they were survived by a spouse, a child of that marriage
and a child from a previous marriage. On average, the respondents gave
58% of the estate to the spouse and 21% to each child.?*

. American study: The respondents were asked how they would distribute
an estate where theintestateis survived by a spouse and a minor child
of a previous marriage. The distribution pattern was as follows: 23%
gave all tothe spouse; 28.9% gave 51-99% to the spouse andtherest to
the child; 37.2% split the estate equally between the spouse and the
child; 11% gave 0-49% of the estate tothe spouse and therest tothe
child.?*

. English study: Similar results were observed in the English study.?®

o Alberta study: The number of estate involving second marriages and
children in the Alberta study is too small to draw definitive conclusions.
Yet, the preliminary results support the findings in the other studies.®*

The Alberta lawyers we have spoken to also confirm this trend. They
indicate that where t he spouses both enter the second (or later) marriage
with assets, they often leave their own assets to their children of an earlier
marriage.”® However, thelonger the marriage, the morethat is left tothe
surviving spouse.

230 Illinois study, supra, note 104 at 728, 732. W hen the facts wer e changed so that the child

lived with th e ex-spouse, the distribution pattern was similar. 16.8% gave the entire estate to
the spouse, 24.6% gave 51-99% of the estate to the spouse and the rest to the child, 39.7%
split the estat e evenly between the spouse and child and 19% gave 0-49% to the spouse and
the rest tothe child.

2 owa study, supra, note 106 at 1094-95.

232 American study, supra, note 107 at 364-67.

233 gp glish study, supra, note 108 at Appendix C, paras. 2.13-2.15.

234 See Chapter 4, note 157.

235 N this situ ation, the testators may wish to ensure that the assets acquired through the
efforts of the deceased former spousegotothechildren of that spouse as opposed tothe

subsequ ent spouse.
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In our opinion, intestacy rules should reflect the multiple-marriage
society in which we live. The studies show that the public is concerned with
the possibility that a surviving spouse who receives all of the intestate’s
estate would disinherit the intestate’s children from another relationship.
This risk is significant and, for this reason, such children should shareinthe
estate where the estate islarge enough. The surviving spouse should still
receive a gener ous shar e of the estate because the surviving spouseislikely
to be elderly and in need of support in his or her old age. This approach
received support in our consultations, but therewasdisagreement astothe
appropriate shareof the surviving spouse in this situation.?*

Theintestacy rulescould giveone-half of theresidueonlytothe
intestate’s children from another relationship and assumethat the surviving
spouse will pass on any remaining wealth to the children of their marriage.
In the alternative, theintestacy rules could give the half of theresidue to all
of theintestate' schildren. The studies show that people prefer the second
alternative because it gives equal treatment to all children of the intestate.®
For this reason, theresidue of the estate should be shared by all children of
the intestate and not just children of the intestate from another relationship.

7

What should the preferential sharefor the spousebe where
intestateissurvived by a spouse and children, some or all of whom
are of a previousrelationship?In this draumstance, it is much harder to
generalize asto how the deceased would distributethe property. Much
depends upon thelength of the subsequent marriage, the number and age of
children born tothat marriage, the number and age of children of the
deceased from another relationship, the assets accumulated due to the joint
efforts of the spouses, the assets owned by either spouse before the marriage,
the existence of insurance and so on. The best compromise isto sharethe
estat e between the spouse and the children but give a gener ous pr eferential
share to the spouse. This share cannot be too large because it would defeat
the intention of sharing the estate among the surviving spouse and children
inall but very large estates.

2% Of the six commentators that expressed anopinion onthis issue, five support this
approach and one arguesin favour of an all-to-the-spouserule in every situation, including
situationsin whichthe intestateissurvived by a spouse and children of another relationship.

237 lowa study, supra, note 106 at 1094-95.



83

The other important consideration when choosing the preferential share
iIswhether the surviving spouse will have a claim for division of matrimonial
property upon the death of the intestate. Currently a spouse who isliving
with the deceased at the time of death does not have such a claim. However,
in Report for Discussion No. 17, Divison of Matrimonial Property on Death,
we recommended that every surviving spouse should have the right to seek
division of matrimonial property on death. Not knowing whether the
recommendationsin Report for Discussion No. 17 will be adopted by the
government, we will now propose a pr eferential share for two possible
scenarios: (1) the Matrimonial Property Act**® remains as is, and (2) the
Matrimonial Property Act is amended as proposed in Report for Discussion
No. 17.

Let us begin by proposing a preferential share that would apply when
the surviving spouse does not have a claim for division of matrimonial
property on death of theintestate. When choosing a preferential sharefor the
surviving spouse in this situation, a balance must be struck between the
contribution of the surviving spousetothe marriageand the needs o the
spouse versus the intestate’s desire to benefit his or her children on death. To
determinewherethis balancelies, we must look at two separate situations.
In thefirst situation, the intestate is survived by an elderly second spouse
and independent adult children, someor all of whom are from a different
relationship. Wherethe estate is small, the surviving spouse will usually
requiretheentireestate for hisor her support. The needs of the elderly
spouse ar e great er than the needs of the independent adult children. Where
theestateislarger, therewill be sufficient property to meet the needs of the
surviving spouse and the expectations of the independent adult children. Yet,
the preferential share of the surviving spouse should not be so low asto
invite successful applicationsby the spouse under the Family Relief Act.

In the second situation, the intestate is survived by his second (or later)
spouse and minor children, some or all of whom are from a different
relationship. The portion of the estate distributed to the minor children will
depend upon the extant intestacy rulesand whether the child support
payments to the first family bind the estate of the intestate. Ifthe intestate
and his or her former spouse agreed that such payments would bind the

28 R S.A.1980,c.M-9.
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intestate s estate, thesewill betreated asa debt of theestate and be paid out
before the estate is distributed.”® The net estateisthen distributed according
totheintestacy rules. Thechildren’'sneeds would be met by the child support
payments and any inheritance upon intestacy is of much less importance.

As desirable as such an agreement may be for minor children,
practitionersadvisethat many divor cing spousesdo not agree tosuch a
term.*° Wherethechild support obligationsdo not bindtheestate of the
intestate, the minor children will receiveno child support after the death of
the deceased parent. The children’s needs that were formerly being met by
the child support payments would then have to be satisfied by the surviving
parent or from whatever the children inherit under the intestacy rules. Inthe
case of avery small estate, there may be conflicting needs of minor children
and the surviving spouse. Where the estateis larger, it will be easier to meet
the needs of both parties.

Having discussed these two different scenarios, we must emphasize that
simplicity in intestacy rulesis also important. Can we propose one rule that
reasonably accommodates all such situations? Several optionsfor the
preferential share are available, including:

o $ 50,000,
o $ 60,000,
o $ 75,000,
. $100,000,

. $ 50,000 or half of theestate, whichever is greater, or
. $100,000 or half of the estate, whichever is greater.

Two commentatorssupported a preferential share of $50,000 or one-half of
the estate, whichever is greater .*** Another commentator thought that the
$50,000 minimum was inadequat e to meet the needs of the surviving spouse

239 A prudent parent might buy an insurance policy to cover the child support payments th at

must be made after the death of the parent.
240 Lawyerspracticingin thisarea advise that many parents required to pay child support
object to such obligationsbinding their estate. They view child support asa benefit tothe
custodial parent, notthechildren. Having such a support obligation bind their estate conflicts
with their desireto have a clean break from the ex-spouse.

241 Alexander S. Romanchuk, March 14, 1995 and Gordon Peterson, Q.C., July 11, 1996.
Gor don Peterson did not support a preferential share of $100,000 or h alf of the estate, which
ever isgreater, because in hisexperience such a preferential sharewould amounttoa
substantial portion of the estate and leave very little for any other beneficaries.
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and suggested a preferential share of $100,000 or one-half of the estate,
whichever is greater.*** Another commentator criticized the proposed
preferential share as too generousto the surviving spouse and not reflecting
theintention of Albertans who find themselvesin these familial
circumstances. He suggested a preferential share of $50,000.*® Although the
commentators disagreed on the quantum of the preferential share, all agreed
that the surviving spouse should receive a preferential share plusone-half of
theresidue.

Toillustrate the difference among the various schemes it isuseful to
comparethe distribution of an estate using three different preferential
shares. In each scenario, the spouse receives the preferential share plus one-
half of the residue. Under the Manitoba legislation the preferential shareis
the great er of $50,000 or half of the estate. Under the two other schemesthe
pr eferential shareis$50,000 and $75,000, respectively. The children of the
intestatereceive the other half of theresidue, if any.

Preferential $50,000 $75,000 Manitoba legislation
share
Size o estate Spouse Children Spouse Children Spouse Children

25000 25000 0 25000 0 25000 0
50000 50000 0 50000 0 50000 0
75000 62500 12500 75000 0 62500 12500

150000 100000 50000 112500 37500 112500 37500

200000 125000 75000 137500 62500 150000 50000

300000 175000 125000 187500 112500 225000 75000

The choice is between a fixed-sum preferential share that is modest and
asliding preferential share of the type used in the Manitoba Intestate
Succession Act. If the preferential shareistoosmall, the legislation invites
successful applicationsby the spouse under the Family Relief Act. If the
preferential shareistoolarge, there will be no moneys left in modest est ates

242 Legislative Review Committee, May 10, 1996.

243 Gary Romanchuk, May 17, 1996.
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for distribution among children, be they adults or minors.?** Minor children
in need may bring an application under the Family Relief Act, but adult
children will be unable to do so.

Wefavour a sliding preferential share over a fixed-sum preferential
share because the sliding share grows with the size of the estate. It ensures
that the surviving spouse alwaysreceives a generous portion of the estate, no
matter what the size of the estate. It should also ensure that all of avery
small estate goesto the surviving spouse and remove the need for a surviving
spouse to bring an application under the Family Rdi& Act wherethe estateis
large.

We recommend that the preferential share of the surviving spouse be
$50,000 or one-half of the estate, whichever is greater, plusone-half of the
residue. All children of theintestate would share in the half of the residue, if
any. Thisregime givesthe entire estate to the surviving spouse in estates
worth $50,000 or less. It distributes the estate among the surviving spouse
and all the children of the intestate if the estate is worth $50,000 or more. If
theestateisworth $100,000 or more, the spouse will receive 75% of the
estate. If the estate isworth less than $100,000, the spousal share will be
greater than 75% of the estate.

We recognize that theremay be situationsin which the needs of the
minor children of another relationship are greater than those of the surviving
spouse. In this case, theminor children will be ableto bring an application
under the Family Rdid& Act. The court discretion available under that Act is
needed t o balancethe competing needs of the surviving spouse and minor
children from another relationship. It isimpossible for the I ntestate
Succession Act to deal with all the factors that might arise in such situations.

In our view, it is best to minimize the number of applications that are
brought under the Family Rdid Act.>* By giving a generous portion tothe
spouse, the number of applications brought by the surviving spouse under the
Family Rdid Act should be reduced. Theonusof bringing an application

244 Inthe Alberta study, 163 of the 199 estates without wills had a value of less than

$100,000.

243 Litigation of this type depletes the estate and postpones the distribution of the estate.
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under that Ad falls on minor children from another relationship. They will
be fewer in number than surviving spousesand will have the assistance of
the Public Trustee's Office and the surviving parent.

We now examinewhether the spousal share should be different if the
surviving spouse also has a right to seek division of matrimonial property
upon thedeath of theintestate, asisproposed in Report for Discussion No.
17. If the law isamended as proposed, the surviving spouse could bring an
application to seek division of matrimonial property. Of course, thiswould be
done only where the deceased owned more than his or her share of
matrimonial property. What isleft to be distributed in the estate would be
the matrimonial property of the deceased plusassetsthat are exempt for the
pur pose of matrimonial property division. How would a spouse want to
distributetheir estatein this situation?

In our opinion, theintention of most intestates would not change even if
the surviving spouse has the right to seek division of matrimonial property
on death of the intestate. The deceased will still want to treat the spouse
generoudly in recognition of the close relationship of thecouple. If the
marriage is of short duration and the matrimonial property entitlement of
the surviving spouse is small, then the deceased would want to meet the
needs of the surviving spouse. If the marriage is of lengthy duration and the
matrimonial property claim is substantial, then the deceased will want to
treat the surviving spouse generoudy because of thelength of the
relationship. If the recommendations in Report for Discussion No. 17 are
accepted, the surviving spouse should be entitled to seek division of
matrimonial property as well as sharein the distribution of the intestate’s
estate. Where the intestate has children of another relati onship, the
surviving spouse should receive $50,000 or one-half of the estate,**
whichever is greater, plus one-half of the residue.

When considering this situation, it quickly becomes appar ent that
people who haveremarried and have children from another relationship
should prepare awill. The Intestate Su ccession Act cannot givefair treatment
to each of these situations because too many factorscomeinto play. Our goal

246 Estatein this context actually refersto the net estate, which is what is left after

satisfaction of debts and the matrimonial property claim.
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is to propose legislation that will give afair result in the majority of these
situations.

RECOMMENDATION No. 6

Where the intestate has children fromanother relationship, the
surviving spouse should receive $50,000 or one-hdf of the
estate, whichever is greater, plus one-half of theresidue. All the
children of theintestate should share equaly the other hdf of
theresidue, if any. This recommendation should apply even if
the surviving spouse has aright to seek division of matrimonial

property.

3. Partial intestacy

a. The existing law

If a will doesnot dispose of theentireestate, theportion of theestate not
dealt with by the terms of the will goes by way of intestacy.?*’ Section 12 of
the Intestate Su ccession Act**® provides:

12 Somuchof the estate of a person dying partially intestate as is not disposed
of by his will shdl be distributed as if he had ded intestate and had Ieft no other
estate.

A similar section is foundin theintestacy legislation of all the other
Canadian common-law provinces except Manitoba and Ontario. In Manitoba
and Ontario, the portion of the estate that is not disposed of by will also goes
by way of intestacy. There are, however, certain rules dealing with the
calaulation of the preferential share of the spousein theevent of partial
Intestacies.

It is useful to compare the law of Alberta and the law of Manitoba and
Ontario.In Alberta, the share of the surviving spouse that is received
because of the partial intestacy is not reduced by thevalue of property left to
him or her under the will. Assumethat thevalue of thetestator'sestateis
$200,000. A second spouse and achild from another relationship survive the

247 o : ] : :
Partial intestacies are rare. They only occur when the will does not contain aresidue

clause or where a particular gift has lapsed.

248 R.S.A. 1980, c.1-9.



89

testator. Thewill leaves $100,000to the surviving spouse and $50,000 to the
child from another relationship. The remaining $50,000 of the estate would
be distributed according to the Intestate Succession Act. Under the existing
Act, the surviving spouse would receive $40,000 plusone-half of $10,000, for
atotal of $45,000. The childwould receive $5,000 under the Act. The portion
that the surviving spouse receives under the I ntestate Succession Act isnot
reduced by thevalue of property received under thewill. As aresult of the
will and partial intestacy, the surviving spouse would receive $145,000 and
the child would receive $55,000.

In Manitoba and Ontario, a special rule deals with the calculation of the
preferential share of the spouse in the event of partial intestacies*”® The
preferential share that the surviving spouse is entitled to receive under the
intestacy legislation is reduced by the value of asset s received under the
termsof thewill. I f thevalue of the assetsreceived under thetermsof the
will islarger than the spousal preferential share, the spouse does not receive
apreferential share but can still sharein theresidue. For example, in
Manitoba the surviving spouse in the above-mentioned example would be
entitled to a preferential share of $50,000,%*° plus one-half of any residue.
Yet, sincethe spouse hasalready received $100,000 under thetermsof the
will, heor sheisnot entitledto any preferential shareupon distribution of
the portion of the estate that passes by way of intestacy. The $50,000 that is
distributed under the I ntestate Succession Act would be divided equally
between the spouse and thechild. Each would receive $25,000 under the Act.
As aresult of the will and partial intestacy, the surviving spouse would
receive $125,000 and the child would receive $75,000.

Therule of set-off adopted in Manitoba and Ontario is designed to
ensurethat thesurviving spouse doesnot receive the entire portion that
passes by way of intestacy if the spouse hasalready received a generous
share under the will. This goal isaccomplished by ensuring the surviving

249 See Intestate Succession Act, S.M . 1989-90, c. 43, C.C.S.M. C. 1-85, s. 2(4), and Succession

Law Reform Act, 1990 R.S.0., c. S-26, s. 45(3).
20 1hMm anitoba, where the intestateis survived by a spouse and children from another
relationship the preferential shareis $50,000 or half of the value of the estate, whichever is
greater. In thiscase the estate that passes by way of intestacy hasa value of $50,000, sothe
spousal preferential shareis $50,000. If thechildren of theintestate were alsothechildren of
the surviving spouse, the spouse would receivethe entire estate.
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spouse does not receive a “double” preferential share, oneunder the will and
one under theintestacy distribution.?*

b. Law reform trends

Law reform agencies have taken different approachesto thisissue. The
Uniform Intestate Succession Act adopted the Manitoba and Ontario
approach. The Law Refam Commission of British Columbia adopted the
Alberta approach. This Commission seesnoreason tolimit the spousal share
in theevent of partial intestacy because most spouses intend to prefer the
surviving spouse. Mor eover, if thewill does not make adequate provision for
thespouse, eliminating the preferential sharefor the portion of the estate
that goes by way of intestacy may cause problems.”* The Uniform Probate
Code hasno special section dealing with the calculation of the spousal
preferential sharein the case of partial intestacy.

c. Andysis

In Report for Discussion No. 16, we adopted the appr oach of Manitoba and
Ontario because we wer e concerned with the situation in which a partial
intestacy ar ose where the deceased was sur vived by spouse and children,
some or all of whom ar e of another relationship. If the surviving spouse is
entitledtothefull preferential share, it is unlikely that the children from
another relationship would share in the assets that pass by way of partial
intestacy because the value of such assets usually does not exceed the
existing $40,000 preferential share.?® In our opinion, this would not conform
to what most intestates in this circumstance would want. Therefore, we
tent atively recommended that in the event of partial intestacies, the
preferential share of the surviving spouse should be reduced by an amount
equal tothe value of any benefits received under a will of the deceased.

Themain response to this recommendation wasthat a partial intestacy
under awill occurs so infrequently that legislative treatment is

251 M.L.R.C., Report on Intestate Succession, supra, note 32 at 25.

%2 | R.CB .C., Report on Statutory Succession Rights, supra, note 177 at 44-5.

253 Lawyerswehaveconsulted with indicatedthat thevalue of assetsthat pass by way of
partial intestacy isusually small and in m ost cases does not exceed the $40,000 preferential
share now available to the surviving spouse.
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unwarranted.®* One comment ator argued that it was wrong to assume that

in theevent of a partial intestacy that theintestate would want the
preferential share of the surviving spouse to be reduced.” Another
commentator thought that set-off would only complicate theadministration
of estat es.**® After consideringthese comments, we are of the view that
legislative treatment isunwarranted given the infrequency of partial
intestacies. Therefore, we recommend that in the event of apartial intestacy,
the surviving spouse should receive the preferential sharewithout any
reduction for the value of any benefitsreceived under a will of the deceased.

RECOMMENDATION No. 7

In the event of a partid intestacy, the surviving spouse should
receive the preferential share without reduction for the value of
any benefits received under a will of the deceased.

4. Conduct disertitling the surviving spouse from sharing in the estae

a. The existing law

At present, theonly conduct that can disentitle a spouse from sharing in the
estate upon intestacy is adultery. Long periods of separation do not disentitle
the surviving spouse, nor does division of matrimonial property. It is,
however, possible for the surviving spouse to surrender his or her rightson
intestacy by clear wording in an agreement.?®*’ This is a common term in a
matrimonial property division agreement.

Section 15 of the Intestate Succession Act provides:

15 Asurvivirg spouse who had left the intestate andwas livingin adutery at the
time o theintestate's death shall take no part in the integtate's estate.

254 Legislative Review Committee, May 10, 1996. For this reason, lawyers inthe Willsand

Estates Section, CBA in Edmonton and Willsand Trusts Section, CBA in Calgary had little
interest in Recommendation 7 of RFD No. 16.

255 Alexander S. Romanchuk, March 14, 1996.

256 Legislative Review Committee, May 10, 1996.

%7 Eor exam ple, see Re Cairns E state (1990), 37 E.T.R. 264 (Ont. H.C.).
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The predecessor tothis section®® was inter preted in Re Rudiak Estate.*®

That section wasthe sameassection 15, but it only applied totheadultery of
the wife. In that case, the husband had abandoned his wife and two children

in 1942. Three years later the wife and children moved in with another man.

Both the husband and the wife were living in adulterous relationships at the
time of the husband’s deat h, which happened many years later.

JusticeRiley held that the wife is deprived of her interest in her
husband’s estate only if bath facts exist: 1) she has left her husband, and 2)
sheisliving in adultery. The wife was not deprived of her sharein her
husband’s estatein this case because, although shewasliving in adultery at
the time of his death, she did not leave her husband. He left her. The words
“at the time of her death” qualify “living in adultery”, not the words “has | eft
her husband.”

b. Thelaw in other jurisdictions

Theintestate succession legislation of thenine common-law provinces differs
considerably astowhat conduct, if any, will disentitle the surviving spouse
from sharing in the estate of the deceased spouse. Conduct isirrelevant in
Ontario, New Brunswick and Newfoundland. If the couple is still married at
the time of death, the surviving spouse can share in the intestate’s estate as
long asthereisnoagreement tothe contrary. Nova Scotia, Prince Edward
Island and Saskatchewan have a section similar to section 15 of the Alberta
Ad. British Columbia has a section that disentitles the surviving spouse
wheretherehasbeen a prescribed period of separation. The Manitoba section
focuses on the commencement of divorce proceedingsor application for or
actual division of matrimonial property asthe fact that disentitles a spouse.

In British Columbiathe surviving spouse cannot shareinthe estateif
the spouses had, “immediately preceding the death of one spouse, separ at ed
for not less than one year with theintention of living separate and apart, and
had not during that period lived together with the intention of resuming

cohabitation, unless the court, on application, otherwise orders”.?*°

258 Section 19 of the Intestate Successi on Act, R.S.A. 1955, c. 161.

29 (1958), 25 W.W.R. (N.S.) 39 (Alta. S.C.T.D.), Riley J.

260 Estate Administration Act , R.S.B.C. 1979,¢. 114, s. 111.
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In Manitoba, the surviving spouse cannot sharein theestateif at the
time of death, the spouses ar e living separate and apart, and one of two
conditions are met. Thefirst condition isthat during the separation:

one or both spouses made an application for divorce or an accounting or
equdizationof assets urder the Maiital Property Act andthe application was
pending or had been dealt with by way of final order at the time of death.***

The second condition is that:

before the intedate’'s death, the intestate and his or her spouse divided their
property in a manner that was intended by them or appears to have been
intended by them, to separate andfindize ther affairs inrecagntion of ther
maniage breakdown.”*

The Uniform Probate Code does not contain a section that deals with
separ ated spouses. Each spouse takes on the intestacy of the other, no matter
how long the separation. The drafters of the Code thought that the probable
intention of most intestatesin this situation istoo uncertain to justify special
treatment. This argument wasregected by the Uniform Law Confer ence of
Canada, which included a provision in the Uniform Intestate Su ccession Act
that deals with separated spouses. By section 3(3) of the Uniform Act, the
surviving spouse doesnot sharein theestateif “beforethedeath of the
intestate, the surviving spouse became entitled to an interest in any property
of theintestateunder the[matrimonial property legislation]” or if “the
intestate made a property division in favour of the surviving spouse”.

c. The need for reform

In atime when separation or divorce was a rare event, intestacy rules could
safely ignore thisissue. This can no longer be the case, given the current
inciden ces of divorce. Of course, in these situations people should make awill
and state their own preferences. Still for those who do not, the intestacy rules
must dispose of their property far them. The intestacy rules should be
designed to give the best result in the most cases, for of cour se, it is
impossible, by statute, to provide the best result in every case.

%1 TheIntestate Succession Act, S.M . 1989-90, c. 43, C.C.S.M . c. -85, s. 3(a).

%2 1pid. at s. 3(b).
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d. Analysis

Adulteryis an archaic ground for disentitlement in a time of no-fault divorce.
The question of disentitlement due to conduct should be reexamined in the
present day context. Assume that a coupleisstill married but they areliving
separ ate and apart. Isthere some point during the marriage break down, but
before divorce,?®® where it must be assumed that the average intestate would
not want his or her property to passto the separated spouse?

There are two divergent views on thisissue, both of which ar e expressed
in Canadian intestate successi on legislation and advocated by someof the
Albertalawyers whom we have consulted with on this issue. One view isthat
it istoodifficult toknow theintentions of people in thissituation. Since no
generalization can be made, it is argued, conduct of the surviving spouse
should not prevent him or her from sharing in the estate of the intestate. The
argumentsin support of this position were expressed in a discussion paper
presented to the Uniform Law Conference of Canada. Although the
Conference did not accept this position, it is still useful to review the
arguments, which ar e as follows:**

3.5 This Act contains no provision ... which disinherits a surviving spouse Who
has left the decedent and whois livingin adutety a the tire of the decedert's
death...

It must be presumed that spouses krowthat urlessthey leave wills providing to
the contrary, the sunivorwill take an intestate share d the edtate of the first to
die. This presumption woud certainly not have less probity when the spauses
remain married after maritd breakdown Spouses may rermain married for
various reasons. Religion is a frequent reason; elderly persons may be
indlifferent with respect to their legal status; and some spouses may renain
married in order to preserve benefits for the survivor through pensions and
various welfare systems. After marital breakdown, if a decedent does rot leave a
will disinheriting his spouse, should it nevertheless be presumed that most
decederts in this situation wauld still not want the surviving spouse to take an
intestate share? Mary separated spausesretainfedings of mutual doligatian,
and some even o mutual afection. The fad that some gpauses remain married
with the designed dbject o preserving benefits far the survivor, which coud be a
mutually beneficid gamble, has been mentioned A decedent may wart his
surviving spouse to take a substantial share of his estate, marital breakdown
nawithganding, inorder to provide for minar chldren forwhich the survivor will

263 of course, divorce terminates the marriage and the ex-spouse cannot share in the estate
of theintestate: Re Plummer, [1941] 3W.W.R. 788 (Alta. S.C.A.D.).

264 Uniform Law Conference of Canada, Proceedings of the 65th Annual Meeting, 1983, at
222.
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be responsible, or to provide support for the survivor. This [draft] Act is based on
the condusionthat the probable intention of most decedentsin this situation is
too uncertainto justify specific treatment.

Those who take the opposite view emphasize that few people leave
assetsto their ex-spousein their will.*® This preference, it is argued, can be
extrapolated back to an earlier point in the marriage breakdown. That point
would be when either or both spouses do any of the following:

. commencedivorce proceedings,

. bring an application for division of matrimonial property, or

J divide the matrimonial property with theintent to separate and finalize
their affairsin recognition of marriage breakdown.

(Some go further and arguethe extrapol ation should goback toa lengthy
period of separation.)

We find the second view more persuasive for thefollowing reasons.
First, divorce proceedings are commenced with the purpose of ending a
marriage and severing the ties with the other spouse. It isunreasonableto
assume that the majority of spouses involved in divorce proceedings would
want their spouse to be the primary benefidary of their estate should they
die before a divorce judgment is granted. Once the decision to end the
marriage hasbeen made and acted upon with the commencement of divorce
proceedings, most spouses will no longer want their spouse to receive a share
of their estate in the event of their death. To leave disentitlement to the time
of divorce istogivethe surviving spouse a large bonus just because of the
untimely death of the deceased spouse. Second, property division and divor ce
occur in tandem so often that it isfair toinfer that the commencement of

265 a) In theAlberta studies, therewere 97 individualswho died unmarried but who had

divor ced their form er spouse. Of these, 77 had died with a will and 20 had died without a will.
Of those with awill, only 5 had left property to a former spouse. Two prepared a will after the
divorce naming the ex-spouse as abeneficiary. One of these testators was living with his ex-
spouse at the time of death and was in the process of divorcing his second spouse. Two were
pre-divorce wills and for one itisnot known when it was prepared. In these three cases, itis
unknown whether the deceased made a conscious decision to benefit the ex-spouse or whether
it happened through error. In any event, fewer than 10% of divorced testators chose to leave
property to their ex-spouse.

b) Onedivorcelawyer indicated that clients are advised of the need to revise their will in the
wake of separation. Yet, most clients donotdothisuntil thelitigation hasgone on for one or
twoyearsand the end is not in sight.
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matrimonial property proceedings also signals a changein attitude visa vis
the other spouse. Even when the matrimonial property proceedings are
brought without divorce proceedings, it is unlikely that spouses would
bargain ashardasthey doin such proceedings and then decidethat upon
their deat h the surviving spouse should receive all or a large part of their
estate. Third, it brings about the best result where a matrimonial property
action has been brought before the death of the intestate. Assume that the
plaintiff in a matrimonial property action dieswithout a will before the
matter is brought to trial or settled. Section 16 of the Matrimonial Property
Act allows the estat e of the plaintiff to continue with the action. There would
be no purposein pursuing division of property if theestatehadtoturn
around and give all or alarge portion of the assets to the surviving spouse by
way of intestacy. Fourth, people who pursue divorce or matrimonial property
litigation will havethe benefit of legal counsel and should address theissue
of succession rights at that time. Those spouses who wish to benefit a
separated spouse can do so by preparing the appropriate will. Since these
spouseswill bein theminority, theneed for action should be put upon them
and not on the majority of spouses who do not wish to benefit their separated
spouse.

The task becomes one of identifying conduct which signalsthe point in a
marriage breakdown after which the majority of separated spouses would no
longer want their assetsto pass to the surviving spouse upon death. Should a
long period of separation by itself bea ground for altering the spouse’s
entitlement? We arenot convinced that separation aloneissufficient reason
to assume that most intestates in such a situation would no longer want their
asset s to pass to their surviving spouse. There are many reasons that spouses
separ ate but do not choose to terminate their relationship or divide the
matrimonial property.”®® Religiousbeliefs often account for this behaviour.
Some elderly spouses may wish to retain benefits for the survivor through
pensionsand government schemes. Othersmay retain feelings of mutual
obligation. Separation by itself is not sufficient evidence of an intention that
the deceased would no longer want the surviving spouse to shareinthe
estate. Those spouseswho choose to separate, but not suefor divorce or
matrimonial property division, are also the ones most likely to want the

266 Thesereasonsarediscussed more fully at Uniform Law Conference of Canada,
Proceedings of the 65th Annual Meeting, 1983.
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surviving spouse to shareintheir estat e because they ar e content to leave
their marital statusintact.

The real question that must be answered is whether most intestates
who arein the processof a divorceor a division of matrimonial property, or
who have already concluded matrimonial property proceedings, would want
the surviving spouse to be the primary beneficiary of their estate? I n our
opinion, most, but not all, would choose to leave their estate to someone other
than the spouse in those circumstances. Thisis why the estate should be
distributed to others and this iswhy the spouse should lose his or her entire
interest in the estate and not receive a smaller portion of the estate.
Although one could point topreliminary applications for support as evidence
of marriage breakdown, we prefer to use the commencement of divorce
proceedings or matrimonial property proceedings as the reference point.
These reference points will be easy to establish and, therefore, will create
certainty in the administration of the estate.

Initially, we thought that asimilar result should flow where the spouses
did not bring divorce or matrimonial property proceedings but did divide
their property ina manner that was intended by them or appears to have
been intended by them to separate and finalize their affairsin recognition of
their marriage breakdown.?®” Several comment at ors suggested that this
proposal introduced too much uncertainty intothe context of intestacy. After
further consideration, we are persuaded tothisview. Certainty in
administration is desirable and should be our guidein this situation.

In summary, the rights of a spouse to share in the estate of the intestate
should end when the conduct of the spouses pointsirrefutably to marriage
breakdown. Separation by itself isinsufficient to suggest marriage
breakdown. However, separation coupled with the commencement of
matrimonial property proceedings or divorce proceedings does signal
marriage breakdown. These proceedings would have to be ongoing at the
time of death, or, in the case of matrimonial property proceedings, have
resulted in afinal order. Of course, a divorce judgment means that the ex-
spouse is no longer a spouse of the intestate and the issue does not arise.

267 Thisisdonein M anitoba. See Intestate Succession Act, S.M. 1989-90, c. 43, C.C.S.M. 1-85,
s. 3.
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RECOMMENDATION No. 8

The surviving spouse should be treated as if he or she

predeceased theintestate, if the following circumstances exist:
(i) at the time of death, the spouses wereliving separate
and apart,
(it) during the period of separation, one or both spouses
made an application for divorce or commenced an action
under the Matrimonial Property Act, and
(i) at the time of death, the application or action was
pending or had been dedt with by way of final order.

C. Gohabitants

1. Introduction andtermindogy

In this part, we examine the question of whether cohabitants should sharein
the estat e of their deceased partnerswho die without awill. The discussion is
areexamination of theissue in light of comments received in responseto
Report for Discussion No. 16 and new statistics and legal developments that
have become available since the issue of that report. This discussion focuses
on opposite-sex unmarried couples, although the same issue arisesin
connection with same-sex couples, including similar Charter arguments.?®®
Therights of same-sex couples raise pressing issues of social policy and are
deserving of a more compr ehensive consideration than can be accommodated
in areport concerning reform of intestate succession. For this reason, we do
not propose to deal with the rights of same-sex couples upon intestacy inthis
report.?®

Many terms are used to describe heterosexual unmarried couples,
including:
o opposite-sex couples
o unmarried couples
. non-marital cohabitants
. cohabitants
o common-law relationships

%68 gee Egan and Neshitv. Canada [1995] 2 S.C.R.513; Vriend v. Alberta [1998] 1 S.CR.

493; M. v. H., [1997] S.C.J. No. 23 (Q.L.).

2% One comm entator strongly criticized RFD No. 16 because we had excluded comm itted
same-sex partnersfrom therecommendations concerning cohabitants.
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. common-law unions
. common-law spouses
. de facto spouses

. putative spouses

. committed partners

This list is by no meansexhaustive. Other termsor combination of termscan
be used. Where possible, in this report we use the term “ocohabitants” to
describe heter osexual unmarried couples. We choose thisterm becauseit is
short, it istheterm that wasusedin Report for Discussion No. 16 and Report
53, Towards Reform of the Law Relating to Cohabitation Outside Marriage,
and it covers the full gamut of cohabitation relationships and not just those
that are marriage-like. Different sources, however, use a variety of terms and
these will be defined, wher e appropriate.

2. Should cohahitants inherit upon the intestacy of their deceased partner?

Should cohabitants inherit upon the intestacy of their deceased partner? In
the past, thiswas not a question that was asked because few people
cohabited outside marriage and such conduct was seen asimmoral.?”® Much
has changed since then. It is now contrary to the Canadian Charter o Rights
and Freedoms®’* to make distinctions on the basis of marital status,”” and as
of 1996, there were 1,828,700 Canadians who were cohabiting outside
marriage. Government is now required to examinethe purpose of the
legislation it is designing and to tak e into account all people who should be
served by that legidation, whether they bemarried or not. Marriage is no
longer the exclusive marker for stable, committed family units.

So what does this mean for those who wish to design intestacy rules
that serve present-day Canadian society? One must begin with the purpose of
the legislation. We have recommended that the design of the I ntestate
Succession Act should: (i) reflect the presumed intention of intestates as
measured by the reasonable expectations of the community at large, and (ii)

270 EugeneKush, Q.C.remains of the view that coh abitation outside marriageisimmoral

and believes thelaw should not recognize such relationshipsfor thisreason.

"l canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.

272 Miron v. Trudel, [1995] 2 S.C.R. 418. See RFD No. 16 at pages 95-111 for a detailed

discussion of thisdecision.
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createa clear and orderly scheme of distribution. Thismeansthat the
intentions of cohabitants must be examined and a clear and orderly scheme
designed to reflect that intention of the majority of cohabitants, or possibly
the majority of thosein particular classes. If certain cohabitants have
testamentary preferences ssmilar tomarried persons, theintestacy
legislation should be designed to reflect those intentions. If other cohabitants
have different preferences, then thelegislation should be designed to refl ect
those intentions. But it is a matter of intention and legislators are no longer
able to ignore committed relationships that exist outside marriage simply
because of their marital status. Cohabitantsare entitledto equal protection
and equal benefit of the law without discrimination on the basis of marital
stat us.

One commentator®” suggests that cohabitants be given the right to seek
relief under the Family Relief Act, but NOT be given theright to share upon
the intestacy of their deceased cohabitant. Initsopinion, allowing
cohabitants to share upon the intestacy of the deceased cohabitant creates too
much uncertainty in the administration of intestat e estat es, and this, it
suggests, justifies excluding cohabitants from the statute. While we recognize
that our reconmmendations concerning cohabitants will increase the
complexity of the administration of estates, we do not accept that it will doso
unduly. Clearly in other areasof thelaw, such aspension benefits, spousal
support claims, and fatal acadents, it ispossible to determineif a particular
person fallsintotheclass of cohabitant whois entitled to certain benefits or
obligations. Thiswill also be the case under our proposals. Moreover,
increased complexity in the law will rarely be areasoninitself for denying
parties equal protection and equal benefit of the law which is guaranteed by
section 15(1) of the Charter.?”

It must be recognized that families do exist outside marriage and that
the existence of these familieswill influencethedistributive preferences of
individuals within those families.?”* The task becomes one of identifying the

273 | egislative Review Committee, May 10, 1996.

274 M.v. H., supra, note 268 at para. 311, Bastarache J.

2rs Theresponse to Recommendation 9 of the RFD No. 16 wasdivided. Four commentators

rejected the recommendation, three supported it and one criticized it as not going far enough

andincluding same-sex couples. The majority of lawyerswe spoketoatthevarious CBA
(continued...)
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group of cohabitants in which the majority would want a generous portion of
his or her estate to pass to the surviving cohabitant. To assist usin thistask
we look at the law in other jurisdictions that have recognized cohabitantsin
intestacy legislation and then turn to the issues that must be addressed in
creating such a definition.

3. Lawin ather jurisdictions

The recognition of cohabitants for the purpose of intestacy laws is a recent
development. The Northwest Territories, theonly Canadian jurisdiction to
allow cohabitantsto share upon the intestacy of their deceased partner, did
so on November 1, 1998. Only two American states that have abolished
common-law marriage allow cohabitantsto inherit upon the intestacy of their
deceased spouse.”’® Australia is the country that has gone thefarthest in
recognizing cohabitantsin intestacy legislation with five states allowing
certain cohabitants to sharein the estate of the deceased partner. Another
recent development is the 1995 Waggoner Working Draft. Thisis a proposed
amendment to the Uniform Probate Code that, while not accepted by the
Editorial Board of the Uniform Probate Code, remainsan interesting
approach to law reformin thisarea. Each will be reviewed in turn.

a. American law
i. New Hampshire
Section 457:39 of the Marriages Act of New Hampshire reads as fdlows:

457:39 Persons cohabiting and acknowledging each other as husband and wife,
and gererdly reputedto be such, far the period of 3years, and until the
decease o ore o them shall be deemedto have been legdly married.

275 (...continu ed)

sections supported the recommendation. Those who opposed the recomm endation generally
did soon thebasis that coh abitants donot wish to give their surviving spouse any part of
their estate upon death. We will examine this question in more detail later in this chapter.

2’® This statement refers only to recognition of heter osexual unmarried couples. In 1997,
Hawaii enacted legislation that allows sam e-sex couples to register as reciprocal beneficiaries.
Such aregistration allowsthe surviving reciprocal beneficiary to share upon theintestacy of
the deceased reciprocal beneficiary. Opposite-sex unmarried couples cannot register as
reciprocal ben eficiaries, and therefore, they cannot inherit upon theintestacy of their
deceased partner.
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New Hampshire does not recognize the validity of common-law marriage,
except to the extent of this section.?”” This section ensures that a common-law
spouse can share upon the intestacy of the deceased spouse wher e the
requirements of the section are met. It does not, however, validate a
polygamous marriage®”® and it only applies to persons who are competent to
marry each other.?”® This meansit doesnot extend to same-sex couples or to
opposite-sex couples where oneis married to someone el se.

ii. Oregon
In 1992, Section 112.017 of the Intestate, Succession and Wills Act?° of
Oregon came into force. It reads as follows:

112,017 Person considered spouse for purposes of ORS 12.017 to 112.045

Fo puposes d ORS112.,017to 112045, aperson shdl be consideredthe
sunviving spouse of a decedent under either of the following circumstances:
(D) The persan was legally married tothe decedent & the tine o the decedent’s
death.
(2 The persan andthe decedent, although nat married but capade o ertering
intoa valid contract of marriage urder ORS chapter 106, cohakitedfora period
of a least 10 years, the period ended na ealier thantwo years befare the death
of the decedent, and:
(8 Duringthe 10-year period, the persan and the decedent mutually
assumed marital rights, duties and obligations;
(b) Duringthe 10-year period, the persan andthe decedent held
thenselves ou as hushand andwife, and acquired a uniformandgereral
reputation as a husband and wife;
(c) During at least the last two years of the 10-year period, the person
and the decedent were domiciled in this state; and
(d) Neither the person nar the decedent was legally narried to another
person & thetime of the decedent’s death

This definition ensures that a cohabitant cannot be in competition with the
surviving legal spouse.

27T Annotation to section found in New Hampshire Statutes Annotated.

2’8 Williard v. Baldwin (1911), 76 N.W. 142,80 A. 139.

2% Emerson v. Shaw (1876), 56 N.H. 418.

20 1997 O.R.S., tit. 12 ¢. 112.
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b. 1995 Waggoner Working Draft

Professor Lawr ence Waggoner ?®* has prepared the 1995 Waggoner Working
Draft, which isa proposed amendment to the Uniform Probate Code. Unlike
New Hampshire and Oregon, he does not suggest that comnmitted partners be
treated the same as legally married spouses. He proposes that they receive
something less than would a legally married spouse. This approach
encourages people to marry and avoids the criticism that his proposal does
nothing more than recognize comnmon-law marriage, which has been
abolished in 35 American states. The other major differences are that his
definition of a committed partner includes cohabitants and same-sex couples
and does not include a specified period of cohabitation.

He considered including a minimum period of cohabitation in the
definition but eventually rgected that option becauseit can beboth under-
inclusive and over-inclusive. Ther e will be committed same-sex couples where
one of the partnersis dying of AIDS who have not cohabited for the required
period. Therewill also be people who have cohabited for a long period but
who are NOT living in amarriage-like relationship. The result could be
deser ving relationships of short duration that were excluded and undeserving
relationships of long duration that were included. In hisopinion, it is better
to deal with the period of cohabitation by raising a presumption based on
that period of cohabitation.

His proposal is as fdlows:

SECTION [Insert Appropriate Number]. INTESTATE SHARE OF
COMMITTED PARTNER.

(@) [Amount.] If an unmamied, adut decedent deswithaut avalid will
and leaves a suniving committed partner, the decedent’s surviving committed
partner is entitled to:

(1) thefirst [$50,000], pus ore-half of any balance of theintestate
edate, if:
() no descendant or parent of the decedent survives the
decdent, or;
(i) all of the decedent's surviving descendants are also
descerdarts of the surviving conmitted partner andthere
is no ather descendart of the suniving committed partner
who sunivesthe decedent.

2L awr ence Waggon er isa Professor of Law at the University of Michigan andtheDirector

of Resear ch and Chief Reporter, Joint Editorial Board for the Uniform Probate Code.
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(2) one-half of the intestate estae, in cases na covered by
paragragh (1).

(b) [Committed Partner; Requirements.] Tobethedecedent's
committed partner, the individual must, at the decedent's death: (1) have been an
unmarried adut; (i) na have been prahibited frommarnying the decedent under
thelawof tis state by reasors of a Hoad relationship tothe decedent; and (i)
have been sharing a common househdd with the decedent in a mariage-like
relationship. Only ore individlid can qudlify asthe decedent’s committed partner
for purposes of this section.

(c) [CommonHousehadd.] Fo puposes d subsedions (b) and (€),
“sharing a common household” or “shared a comman household” means that the
decedent and the indvidual sharedthe same paceto live, whether or nat ore o
bath had other places tolive and whether or not ane or bath were physically
residing somewhere dse at the decedert’s death. Theright to accupy the
comnon household need na have been in bah of their names.

(d) [Marriage-like Relationship; Factors.] For purposes of subsection
(b), a “marriage-like relaionship” is a rationship that caregponds tothe
relaionship between maritd partners, inwhichtwo individuas have chosen to
share cneamother's livesin alongtem, inmate, ard committed relatiorship of
mutual caring. Althaugh no singe factor or set o factars determnes whether a
relationship qudlifies as marriage-like, the following factors are anong those to
be considered:

(1) the purpose, duration, constancy, and degree of exclusivity of

the relationship;

(2) the degree to which the paties intermingled their finances,
such as by rmaintaining joint checking, credit card, or other types of
accounts, sharingloan doligations, sharing amortgage o lease onthe
household in whichthey lived or onother property, or titling the
househdd in which they lived or other property in joint tenancy;,

(3) the degree to which the paties formalized legal obligations,
intentions, and resporsibilities to one anather, suchas by ore ar bah
naming the other as primary beneficiary of life insurance or enployee
benefit plans or as agent to make health care decisions;

(4) whether the couple sharedin co-parenting achild and the
degree of joint care and suppart gven the dhild

(5) whether the cauple joined ina marriage or acammitment
cerenony, even if the ceremony was nat a type givingriseto a
presumption under subsection (€)(3); and

(6) the degreeto whichthe mupge hed themselves out to others
as married or thedegree towhichthe couple held themselves out to
others asentionally and financialy committed to ane another on a
permarent basis.

(e) [Presunption.] An individual’'s relatinshipwith the decedent is
presumedto be marrisge-likeif:

(2) duringthe[siq year period next precedngthe decedent’s
death, the decedent and the individual shared a common hausehold for
periods totaling at least [five] years;

(2) the decedent ar theindvidual registered o desigrated the
other as his [or her] damestic partner with and under procedures
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established by an organization and neither partner executed a document
terminating or purporting to erminate the regigtration or designatior

(3) the decedent and the indvidud joinedin a marriage ora
cammitment ceremony conducted and contemparaneosly certified in
writing by an organization; or

(4) the individual is the parent of a child of the decedert, oris or
was a party to a written co-parenting agreement with the decedent
regardng a child, and if, ineither case, the child livedbeforethe age o
18in the common hausehold of the decedent andthe indvidud.

(f) [Forceof thePresumption.] Ifa presumption arises under
subsedion (e) because only one o the listedfadorsis established, the
presumption is relutteble by a preponderance of the evidence. If more than one
of thelisted fectars isegalished, the presumption canonly be rebutted by clear
and convincing evidence.

At present, he thinks theideal approach isa combination of the legid ation
proposed in the Working Draft and a registration system of the type
established in Hawaii for same-sex couples.?®* Theregistration system that
he hasin mind, however, would extend to both same-sex couples and
opposite-sex couples.

The Committed Part ner Study®® lends support to the factorslisted in
the Waggoner Working draft. The authors made the following findings:?**

Apart franthe quegtion of whether cammitted relatiorships shoud be defired
the same far same-sexand gpposite-sex couples, the findngs suypport the
approach adagpted inthe Wagganer Working Draft fa- defining a committed
relationship. Chsenable factars dosdy carespond to self-cefinitions of a
committed relationship and can be associated with a preference for having a
committed partner inherit. A comparison of the factors found in the Waggoner
Working Draft and those generated from this study show a substantial
correspandence. Mast naably, the findngs support the Draft's use o shared
debt and shared owrership of assets as well as the naming of a partner as a
bendficiary o life insurance or as hedth care decision maker as factars tobe
consdered infindnga conmitted relatiorship. They dso support raising a
presumption infavor o findng a committed relationship if it is shown that the
decedert and the individual shared a common household for at least five years.
The study supparts modfying the Draft toindude nore examples o olservable
synbols of partners feelings of commitnent, suchas jant gifts to charity or an

282 See An Act RelatingtoUnmarried Couples, 1997 Hawaii Laws, Act 383 which contained a

series of amendments including the addition of anew parttothe Marriage Act entitled
Reciprocal Beneficiaries.

283 gy pra, note 109.

284 |pid. at 63.
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excharge of asymbd of therelationship. Thefindngs dso support adding ane
or nore of these indicators tothe list df those raising apresurrptionin favour of
findng a committed relationship.

c. Austrdia

Australia has a number of states that have amended ther intestacy
legislation to recognize cohabitants. In this part, we comparethe terminadogy
and accompanying definition used in each statute.

i. New South Wales

In New South Wales, theintestacy legislation recognizesde facto

rel ationships.?® Section 32G of the Wills, Probate and Administration Act
18982%° defines the relevant terms as fdlows:

‘De facto Relaiorship’ means therelationship of amanand awomanliving
together as husband and wife on abonafide domestic basis although not
maried toead other.

‘De facto wife’, in relation to a mandying wholly or partially intestate, means a
woman who, at the time of death of the man:

(@) wasthe sde partrer ina de facto relationship with the man; and
(b) was ot a partner in arny other de facto relationship.

De facto husbandisthen defined in a similar fashion.

New South Wales does not treat de facto relationshipsin exactly the
same fashion as alegal spouse. If the intestate leaves alegal spouse or a de
facto spouse but noissue, thesurvivor receives the entire estate. If the
intestate leaves a legal spouse and issue, the legal spouse receives the
household chattels, $150,000, plus one-half of the residue.”’ If the intestate
leaves a de facto spouse andissue of another relationship, thedefacto spouse
receivesthe spousal shareonly if thedefacto spouse wasthedefacto spouse
of the intestate for a continuous period of not |ess than two years prior tothe

285 The intestacy rulesare found in Division 2A of Part 2 of the Wills, Probate and
Administration Act 1898 (NSW).

286 Wills, Probate and Administration Act 1898 (NSW).
87 | bid. at section 61B(3). Thesection referstoissue, which will include issue of the
marriage and issue of previous relationships. The prescribed amount is set by the Wills,
Probateand Administration Regulation 1998 which came into force on September 1, 1998.
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death of the intestate;*® otherwise, the entire estate passes to the issue.
Where, however, all of the issue of the intestate areal so issue of the de facto
spouse, the de facto spouse receives the spousal share and thereis no
minimum period of cohabitation required.?®®

If the intestate is survived by bath alegal spouse and a de facto spouse,
the legal spouse will receive the spousal share unless two conditions are met.
First, the de facto spouse must have been the de facto spouse of the intestate
for a continuous period of not |ess than two years prior to death. Second, the
intestate must not, duringthe wholeor any part of that periad, livewith the
legal spouse. | f thetwo conditions are met, the de facto spouse will take the
spousal share; otherwise the legal spouse receives the spousal share.**

ii. South Australia

Section 4 of the Administration and ProbateAct 1919%" of South Australia
defines spouse to include a putative spouse. A putative spouse is defined in
section 11 of the Family Rdationships Act 1975 ** as follows:

11(1) Aperson is, ona certan date, the putative spouse of another if he is, on
tha date, cohahiting with that person as the husband ar wife de fado of that
other personand--
(@ he-—-
(1) has so cohabited with that ather person continuously far the
period of five years immedately precedngthat date; ar
(i) has during the period o six years immedatedy preceding that
date 0 cohahitedwith that other person far periods aggregating
not less than five years; or
(b) a child, of which he and that other person are the parents, has been
born (whether or not the child is still living at the date referred to alove).

288 |bid. ats. 61B (3b).

289 |bid. at s. 61B (3B)(b)(ii). See L. Willmott, De Facto RelationshipsLaw (Sydney: LBC
Information Services, 1996) at 295-97.

29 1 hid. ats. 61B (3A).

291 Administration and Probate Act 1919 (SA).

292 Family Relationships Act 1975 (SA) as am. by Family Relationships Act Amendment Act

1984 (SA).
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The surviving cohabitant must be a putative spouse as of the date of death if
he or sheisto share upon the intestacy of the deceased partner.?®

A putative spouse istreated in the same fashion as a legal spouse. The
surviving putative spouse receives the entire estate if the deceased had no
surviving issue.®* If the deceased is also survived by issue, the putative
spouse receivesthe personal chattelsof theintestate, $10,000 plusone-half of
the balance.” If the deceased is survived by bath a legal spouse and a
putative spouse, the spousal share is divided equally between the two
spouses.?*®

iii. Northern Territory
Section 6(1) of the Administration and Probate Act*’ of the Northern
Territory defines de facto partner as fdlows:

‘de facto partner’, in relation to a deceased person means,

@  where the deceased was a man—a woman who, immediately before the
mars deah, was living with Hmas hiswife an abonafide damestic
basis although not maried to him; and

()  where the deceased was a woman-a man who, immediately before the
woman's death, was living with her as her husband on a bona fide
domrestic basis dthough rot marriedto her.

The Northern Territory does not treat the de facto partner in the same
fashion as a legal spouse.® If theintestateis not survived by issue but is
survived by a legal spouse and parents, siblings, or issue of siblings, the legal

293 gection 4, The Administration and Probate Act 1919 (SA) defines ‘putative spouse’ in
relation to a deceased per son, to mean “ aperson adjudged under the Family Relationship
Act, 1975 to have been aputative spouse of that personasatthedateof hisdeath.”

294 1pid. at s. 729.

29 bid at ss72g and 72h.

2% |hid. at 72h.

297 The Administration and Probate Act comprises the Administration and Probate
Ordinance 1969 asamended by numerous ordinances and acts enacted thereafter. For
amendmentsrelating to de facto partners, see Administration and Probate Amendment (De
Facto Relationship) Act 1991 (NT).

298 Ad ministration and Probate Act, ibid. at ss. 66 and 67 and Schedule 6, Parts | - I11.
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spouse receives the personal chattels of the intestate,*® $500,000 plus one-
half of the balance®® If the intestateis survived by alegal spouse and issue,
thelegal spouse receives $120,000 plusone-half of the balanceif thereisone
child or one-third of the balance if thereare two or more children.

If there is a de facto partner but no spouse, the de facto partner will be
treated like alegal spouseif the intestate is not survived by issue. Wher e,
however, the intestate is survived by a de facto part ner and issue, the de
facto spouse will only receive the spousal share in two drcumstances:

(1)if all or some of the issue of the intestate are also issue of the de facto
spouse, or

(2) the de facto partner wasthe de facto partner of the intestate for a
continuous periad of not less than two years immediately preceding the
intestate’s death.

The issue will receive the entire estat e, however, if neither circumstanceis
satisfied.

Wheretheintestateissurvived by both a legal spouse and a de facto
partner, special rules apply.®*! The legal spouse will take the spousal share

unless one of two circumstances exi st:3%

(1) the de facto partner wasthe de facto partner of the intestate for a
continuous periad of not less than two years immediately preceding the
intestate’'s death and theintestate did not at any time during that
period live with the person towhom he or shewasmarried; or

(2) theintestateisalso survived by issueof theintestate and defacto
partner.

299 Administration and Probate Act, ibid. and the Administration and Probate Regulations

which comprise Regulations 1983, No. 35 as am. by Regulations 1998, No. 48.

300 Administration and Probate Act, ibid.

301 |pid. at s. 67.

302 Ibid.at Schedule 6, Part IIl, s. 1.
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If these circumstances exist, the de facto spouse tak es the spousal shareinits
entirety. In all other circumstances, the legal spouse receives the spousal
share.

iv. Australian Capital Territory

For the purposes of theintestacy provisions, section 44(1) of the
Administration and ProbateAct 1929 of the Australian Capital Territory
defines spouse to mean: (a) the legal spouse of the intestate, or (2) the eligible

partner of the intestate. ‘Eligible partner’ is defined as fdlows:**

“eligble partng™”, inrelationto an intestate, means a person other thanthe
intestate’s legal spouse who--
(a) wrether a nat of the sanme gender asthe intestate--was living with the
intestate immedatdy prior to thedeath of the intestate as amentber of a couple
on a genuine domestic basis; and
(b) ether:
() hadlived with the intestate inthat manrer for 2 or more years
continuously prior to the death of the intestate; or
(i)  is the parent o a child of the intestate who had not atained the
age of 18 years at the date of death of the intestate.

Theintestacy rules of the Australian Capital Territory treat a legal
spouse and an eligible partner in thesamefashion. If theintestateisnot
survived by issue, the surviving legal spouse or eligible partner receives the
entire estate.® If theintestateis survived by issue, the surviving legal
spouse or eligible partner receives the personal chattels of the intestate,
$150,000, plusone-half of thebalanceif thereisone child, and one-third of
the balance if there are two or more children.*® Theissuetake therest of the
estate.

Special rules govern if the intestate is survived by both a legal spouse
and an eligible partner.®® If the eligible partner haslived asthe eligible
partner of the intestate continuously for a period of lessthan five years
immediately before the intestate’s deat h, the spousal shareisto be divided
equally between thelegal spouse and the eligible partner. | f, however, the

303 Administration and Probate Act 1929 (ACT) s. 44(1).

304 Ibid.at ss. 49, 49A and the Sixth Schedule.

305 | bid.

306 |pid. at s. 45A.
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eligible partner haslived asthe eligible partner of the intestate continuously
for a periad of five yearsor more immediately before theintestate’s death, the
eligible partner receives the spousal share exclusively.

v. Queensland

In 1997, the Succession Act 1981%* of Queens and was amended toallow de
facto spauses to share upon the intestacy of their deceased partner.**® Section
1 of the Act defines de facto spouse as follows:

“de facto spouse”, of a deceased pe'son, meansa persan who--
(@) has lived in acomubial relationship with the deceased persan fora
continuous period of a least 5 years ending on the death of the
deceased person; or
(b) within the period of 6 years ending on the death of the deceased
person, haslivedin aconnubial rdationship with the deceased person for
periods tataling e least 5yearstha indude a period ending on the death
of the deceased person.

In Queensland, ade facto spouse is treated in the same fashion as a legal
spouse. If the deceased is survived by a de facto spouse but no issue, the de
facto spouse receives the entire estate. If the deceased is survived by the de
facto spouse and issue, the de facto spouse receives the household chattels,
$150,000 plusone-half of the balanceif thereisone child or one-third of the
balance if there are two or more children.

In situations in which the deceased is survived by both a legal spouse
and a de facto spouse, section 36 establishes a set of rulesthat determine how
the spousal sharewill bedistributed between the spouse andthedefacto
spouse. Acoording to this section, the spousal share will bedistributed:

(a) according todistribution agreement entered intoby the surviving
spouse and thesurviving defacto spouse, or
(b) according toa distribution order,
. the court may distribute the entitlement inthe way it
considersjust and equitable,
o no assumption is to be made in favour of an equal distribution
asa starting point or otherwise, and

307 Succession Act 1981 (Qld).

308 Succession Amendment Act 1997 (Qld).
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. a court may distributethe entitlement solely to a spouse or
solely to a de facto spouse.
(0 inequal sharesif at the time of distribution both spouses had been
given notice of their right to obtain a distribution agreement or obtain a
court distribution order and have not entered intoan agreement or
made application within the three months after notice is served.

d. Northwest Territories

For persons who die intestate in the Northwest Territories after November 1,
1998, the definition of spouse has been expanded to include certain
cohabitants. The definition of spouse is as fol lows: 3%

“cahabit” meansto livetogether in acaonjugd relationship, whether withinor
outside marriage;

“spouse” means a man, where the person who died intestate was a woman, and
awoman, where the persan who died intedate wasa man, who, inmedatdy
beforethe death, . . .
(c) was cahabiting, autdde marriage, with the personwho died intetate,
if they
() had cohabited for a period of at least two years, or
(i) had cohabited in arelationship of some permanence andwere
together the natural o adaptive parerts o a child

The Northwest Territoriestreats a surviving cohabitant who falls within the
definition of spouse in the same fashion as a legally married spouse. Where,
however, theintestate is survived by both amarried spouse and a cohabitant
who fallswithin the definition of spouse, the spousal share passes tothe
cohabitant and not the married spouse.®™

4. How should “cohabitant” be defined?

a. What degreeof commitment suggests tha the deceased would want his or her surviving
cohabitant to share in the estate?

Few researchers have asked how ohabitants would want their estate
distributed upon death. The studies that have been conducted show that
thereissupport for allowing a surviving cohabitant tosharein the estate of
the deceased cohabitant where the relationship is one of commitment and
significant duration. Beyond this, no pattern emerges as tothe share of the

309 |ntestate Succession Act, R.SN.W.T. 1988, ¢c.1-10,s. 1.

319 1pid. at s. 13(1)(d).
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surviving cohabitant.®™ Given thelack of statistical evidence, weareleft to
infer intention from the degree of commitment to permanence evidenced in
therelationship. The challenge with cohabitantsisthat they livein
relationshipsthat have varying degrees of commitment. Therelationship can
be one of the following: 1) short-lived with little or no personal commitment,
2) aprelude to marriage,® 3) atrial marriage, 4) a stable union but with no
intention that the parties have any responsibility toeach other shouldthey
separateor should one of them die, 5) a relationship involving a lifelong
commitment to the other partner, or 6) a relationship at some other point
along the commitment continuum. We are forced to rely on the inference that
the greater the commitment to permanence, the more likely the intestate
would want the surviving cohabitant to receive a generousportion of the
estate. **

But what degree of commitment suggests that the deceased would want
the surviving cohabitant to sharein the estate? In our opinion, the only
cohabitants who would havesuch an intention are thase who cohabit in
mar riage-like relationships.®* By this we mean a rel ationship that has
interdependence and a publidy acknowledged commitment to permanence.
Casual relationships, short term trial marriages, and stable unionswith no
evidence of commitment to the other partner do NOT have the degree of

311 See discussion in Ch apter 4 at 53-55.

312 A relationship is aprelude to marriage when they are married within one year of when
they started tocohabit.

313 This approachissupported by the Committed Partner Study, supra, note 109.

314 There are authors who think it ironic to describe comm on-law unions as being marriage-
like. For example, see S. A. James, “Asif They WereHusband and Wife, A Critiqueof De
Factor Relationship Property Law in Victoria” (1997) 15:1 Law in Cont. 53. At page 60-61, he
writes:
Itisironic, considering that de facto relationship legislation could be seen as a
necessary ack nowledgment of the diversity of relationships (and in some cases of a
conscious eschewal of marriage, its legal trappingsand values, by the partners), that
the de facto relationship is described in terms of living or having lived together asif
they were husband and wife. How then, does one fit diverse, alter native relationships
within alegal framework by inference from conduct without a high degree of
artificiality at best, distortion at worst. In any case, what does, ‘living asif they were
husband and wife' mean? The phrase seemstoimply a monolithic experience which
glosses over diversity even within heter osexual marriage. What does it mean to liveas
if one were a‘wife’? Might this not consolidat e traditional models of femininity? There
seems, for instance, to be asilent requirement that there be a continuing possessive,
hetero-sexual, quasi-contractual’ element, since companionship and other non-sexual
relationshipsare seemingly excluded.
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commitment necessary toinfer that majority of such intestateswould want
the surviving cohabitant to shareinthe estate. Nor should a relationship
that isa prelude to marriage®® be taken into account. People in such
relationships are no different from people who are engaged to be married in
the near future, and marriage should trigger rights of such couples.

Onecommentator criticized our approach in determiningintention of
cohabitants.®'® In his opinion, cohabitants live together because they
conscd ously choose not to get married and they do not want therights and
obligations of married persons imposed upon themselves. Whilethey might
feel affection for their companion, their primary goal is toensure security for
their own children. Werecognize that such cohabitants exist,*’ but we do not
accept the proposition that all cohabitants act in this manner. Asindicated
above, there are a variety of different levels of conmitment exhibited by
those who cohabit. Our task is to identify those who wish their surviving
cohabitant to sharein their estate.

b. How do we describe such arelationship?

At present, noCanadian intestate succession statute ather than that of the
Northwest Territoriesrecognizescohabitantsandonly a few American and
Australian states do so. Many provincial statutesin Canada, however, have
extended protection to cohabitantsin thearea of support obligations,®®
family relief,**® and wrongful death.®® Most definitions require that the

315 According to the classifications discussed in Chapter 3, acommon-law union thatis a
prelude to marriageisaunion where two persons live together before marriage and marry
within one year of setting up the household. See Chapter 3 at 38.

316 Mar k Johnson, April 4, and April 18, 1996.

817 In th e classes of cohabitants described above, such a relationship would be a stable unions
with no evidence of commitment to the other partner.
318 Domestic Relations Act, R.S.A. 1980, c. D-37, s. 16.1; Family Relations Act, R.S.B.C. 1996,
€. 128.,s.89; Family Maintenance Act, R.S.M. 1987, c. F-20, ss 4(3)) and 10; Family Services
Act, S.N.B. 1980, c. F-2.2,ss 112(1) & 112(3); Family Law Act, R.S.N. 1990, c. F-2,s. 39;
Family Maintenance Act, R.S.N.S. 1989, c. 160, s. 3; Family Law Act, R.S.0. 1990, c. F-3, ss
29-30; Family Law Act, S.P.E.l. 1995, c. 12,ss29-30; The Family Maintenance Act, S.S. 1990-
9l.c. F-6.1,s. 4; Family Property and Support Act, R.S.Y. 1986, c. 63,s. 35; Family Law Act,
S.N.W.T. 1997, c. 18, s. 15; Nunavut Act, S.C. 1993, c. 28,s. 29(1) asam. by S.C. 1998, c. 15,
s.4.
319 Estate Administration Act, R.S.B.C. 1996, c. 122, s. 76; Dependents Relief Act, S.M. 1989-
90, c. 42,s.2(1); Provision for Dependants Act, R.S.N.B. 1973, c. P-22.3, s. 1; Succession Law
(continued...)
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relationship be marriage-likefor a specified period. The period of
cohabitation in Canada varies from one tofive years, with the mast common
period being three years. The phrase used to describe a marriage-like
relationship also varies and includes:

cohabited in amarriage-like relationship®!

. live together in a conjugal relationship, whether within or outside
marriage®?
. living together ashusband and wife

. held out by the deceased in the community in which they lived asthe
deceased’s consort®?

e livedin aconnubial relationship with the deceased per son®*

J held themselves out as husband and wife

Definitions of this type leaveit to thejudge to define what is amarriage-like
relati onship. For example, Molodowich v. Penttinen®® establishesthe

gener ally accepted characteristics of a conjugal (i.e., marriage-like)
relationship.

319 (...continued)

Reform Act, R.S.0. 1990, c. S-26, s. 57; Dependants of a D eceased Person Relief Act, R.S.P.E.I.
1988,c. D-7,s.1; The Dependants’ Relief Act, 1996, S.S. 1996, c. D-25.01, s. 2; Dependants
Relief Act, R.S.N.W.T.1988, c. D-4,s. 1; Dependants Relief Act, R.S.Y. 1986, c. 44, s. 1;
Nunavut Act, S.C. 1993, c. 28,s. 29(1) asam. by S.C. 1998, c. 15, s. 14.

320 Fatal Accidents Act, R.S.A. 1980, c. F-5, s. 1(a.1); Family Com pensation Act, R.S.B.C.
1996, c. 126 , s. 1; Fatal Accidents Act, R.S.M. 1987, c. F-50, s. 3(5); Fatal Accidents Act,
R.S.N.B. 1973, c. F-3 asam. by An Act to amend the Fatal Accidents Act, S.N.B. 1995, c. 36, s.
1; Fatal Injuries Act, R.S.N.S. 1989, c. 163., s. 13; Family Law Act, R.S.0. 1990, c. F-3, ss1(1),
29, 61; Fatal Accidents Act, R.S.P.E.l. 1988, c. F-5, s. 1(f).

321 Thiswording formspart of thedefinition of spouse in therecentamendments tothe
Dom esti c Relations Act. See Domestic Relations Amendm ent Act, 1999, S.A. 1999.

322 Family Law Act, R.S.0. 1990, c. F-3. The definition of cohabit found ins. 1isincorporated
into definition of spouse foundin s. 29 of the Act.

323 Fatal Accidents Act, R.S.A. 1980, c. F-5, s. 1(a.l).

324 Succession Act 1981 (Qld).

325 (1980), 17 R.F.L. (2d) 376 (Ont. Dist. Ct.). This case has been cited by the SCCin M.v. H.,
supra, note 268 at para. 59 as setting out the gener ally accepted char acteristics of a conjugal

relationship.
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The 1995 Waggoner Working Draft differsfrom the Canadian approach
intwo key aspects. First, it defines a marriage-like relationship as“a
relationship that corresponds to the relationship between marital partners,
in which two individuals have chosen to shar e one another’s livesin a long-
term, intimate, and committed relationship of mutual caring.” Then it sets
out a non-exhaustivelist of factors the court isto consider when determining
if arelationship qualifiesasmarriage-like. Thesefactorsaresimilar tothe
ones some Canadian judges consider in determining if arelationship is
mar riage-like under the other definitions.3*

In choosing the appropriate description of the relationship, we eliminate
any definition that requires the couple to hold each other out as husband and
wife. Thisisundesirable because in today’s society thereis no need to
introduce your cohabitant as a spouse and many committed cohabitants do
not do this. In choosing between the remaining terms, it is best to chocse a
term that will be clearly under stood by most Albertans. For this reason, we
prefer theterm “marriage-lik € over “conjugal” or “connubial”. We do,
however, think that the definition of marriage-like used in the Waggoner
Warking Draft would add increased certainty and recommend the adoption of
his definition of the term.

Theremaining question is whether thelegislation should contain a non-
exhaustivelist of factors a court should consider to determine if the
relationship is marriage-like. The advantages of listing the factorsin the
legislation are as follows: (1) increased court direction, and (2) areduction in
therisk that a court would just concentr ate on one aspect of the r elationship,
such as how the couple intertwine their finances. The down side is that the
resulting definition becomes very lengthy and complex and may be
unnecessary given the existing case law, which is not, however, uniform inits
appr oach. After further consideration, we think alist of factors would be
useful direction for thecourt and litigantsand werecommend the adoption of
such alist of factors.

326 Eor exam ple, compare thelist of factors considered by the judge in Molodowich v.

Penttinen, ibid. at 380 with thelist of factor sset outin the 1995 W aggon er Wor king Draft.
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Creating such alist of factorsis not adiffiault task because it has been
done well by athers. In Molodowich v. Penttinen,*’ the judge had to
determine if a couple had lived in a conjugal relationship outside marriage.
Thejudge concluded that “marriage involves a complex group of human
relationships---conjugal, sexual, familial and social aswell as economic”’?®
and then developed a list of factors to consider when deciding if a couple was
living in a conjugal (i.e., marriage-like) relati onship outside marriage. The
list of factorsincluded the following:**°

1. Shelter
(a) Od the parties live under the same roof?
(b) What were the sleeping arrangements?
(c) Did anyore dse occupy or share the availade
accommodation?

2. Sexual and Personal Behaviour
(a) Didthe parties have sexual rdations? If not, why nat?
(b) Od they maintain anattitude of ficelity to each other?
(c) What weretheir feelingstoward each other?
(d) Did they commmuricate an apersand lewel?
(e) Od they ed their mealstogether?
(f What, if anything, did they do to assist each other with problems or
during illness?
(9) Did they buy gifts for each other on special occasions?

3. Services:
What was the condud and halit of the parties inrelationto:
(@) preparation of meals;
(b) washing and mending clothes;
(©) shopping;
(d) househaold and maintenance; and
(e) any other domestic service?

4. Sodal:
(@) Dd they paticipate together a separatdy in neighbourhood
and community activities?
(b) What was the relationship and conduct of each of themtoward
menbers d their respedive farrilies and howdid suchfanilies
behave towards the parties?

821 Supra, note 325.

328 Ibid.at 380 quoting from Blair J. A. in Warwick v. Minister of Community and Social
Services (1978), 5R.F.L. (2d) 325 at 336 (Ont. C.A.).

329 |pid. at 381-82.
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5. Sodetd:
What was the attitude and conduct of the community toward each
of them and as a couple?

6. Support (econormic):
(@ Wha were the firarcid arangenerts between the parties
regarding the provision o or contributiontoward the necessaries
of life (foad, clathing, shelter, reareation, etc)?
(b) What were the arangements concerning the aaguisition and
ownership of property?
(c) Wasthere any spedal financial arargement between them
which bothagreedwoud ke determinant o their overall
relationship?

7. Children
What was the attitude and conduct of the parties corcerning children?

On close scrutiny, it becomes apparent that this list of factors isvery similar
to the factors listed by Waggoner.

We propose alist of factors that isa blend of those found in Molod owich
v. Penttinen and the 1995 Waggoner Working Draft.**° Therefare, we
recommend t hat the court should consider the fdlowing factors when
determining if arelationship is marriage-like:

o the purpose, duration, constancy, and degree of exclusivity of the
relationship;

. the conduct and habits of the parties in respect of domestic services;

. the degree to which the parties intermingled their finances, such as by
maintaining joint checking, aredit card or other types of accounts,
sharing loan obligations, sharing a mortgage or lease on t he household
inwhich they lived or on other property, or titling the household in
which they lived or other property in joint tenancy;

J the extent to which direct or indirect contributions have been made by
either party to the other or to the mutual well-being of the parties;***

o whether the couple shared in co-parenting a child and the degr ee of joint
care and support given the child;

330 Notethat theresult obtained is similar to the list of factors proposed by the British

Columbia Law Institutein itsreport entitled Report on Recognition of Spousal and Family
Status (1998) at page 38.

31 Thisfactor wasone of the factors proposed by the British Columbia Law I nstitute, Report
on the Recognition of Spousal and Family Status, ibid.
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. the degree to which the couple held themselves out to athers as married
or thedegreetowhich the couple held themsel ves out to others as
emoationally and finandally committed toone another on a permanent
basis.

Westress that nosingle factor or set of factors determineswhether a
relationship is marriage-likeandit will always be a question of fact.

c. Shoulda mnimumperiod of cohabitation be required? If so, what should be that period?
Most Canadian definitions impose a minimum period of cohabitation. In
contrast, the Waggoner model usesa presumption instead of a minimum
period. Thismeansthat a courtis directed to presumetherelationship is
marriage-like if “during the [siX] year period next preceding the decedent’s
death, the decedent and theindividual shared a common household for
periods totaling at least [five] years.” The presumption isrebuttable. The
advantage with thismodel isthat short-term committed relationships will

not be excluded. Thedisadvantage with this model isthat it invites litigation
and makesthe administration of estatesthat more complicated.

The choice is between the 1995 Waggoner Working Draft, which does
not impose aminimum period of cohabitation, and the Canadian-style
definition, which doesdothis. Whiletheuse of the presumption by Waggon er
isingenious, it still invites litigation. No doubt, in time, judicial practice
would establish some minimum period that would be required before a court
would consider therelationship marriage-like. Yet, thisis best donein the
statuteitself. Thefact is that cohabitation relationshipsare much more
unstablethan marriage relationships, with less than one-third of such
relationships still common-law relationships five years after they were
formed. Only about 15% remain as common-law relationshipsten years after
formation.**? This shows the importance of evaluating the r elationship over
some minimum period. It is just too difficult, if not impossible, to determine if
arelationship is marriage-likeunless onehasa significant period of conduct
upon which to base this judgment. Thereason for thisis that thedaily life of
couplesliving within marriage or outside marriage is similar. What differs is

32 statistics Canada, Report on the Demographic Situation in Canada, 1997, supra, note 33
at 43-48, especially page46. Common-law r elationshipsusually end with marriage or

separ ation. Separation ismore frequent among common-law relationshipsformed in the
1985-1995 period than those formed ten years earlier. See Figure 13 at page 47.
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the commitment to the permanence of the relationship®? and this can only be
judged with time.

Furthermore, we should not lose sight of the fact that like most
relationships, stable common-law unionswill change over time. Onecan
expect that cohabitantswould be very independent at the beginning of the
relationship, evidenced by separate bank accounts and purchases, and that
this would begin to change as the commitment to the relationship develops
and the coupl e comes to think of themselves more asa family unit, as
opposed to two single people. This change in thinking is often evidenced by
joint bank accounts and joint purchases of assets. It is these family units that
we seek to identify and these will take time to come into existence.

In Report for Discussion No. 16, we suggested that the choice was
between three years and five years. We tentatively recommended the three-
year period because we were “concerned that the five-year period would
exclude too many committed relationships in which the intestate would want
the surviving cohabitant to be treated ashis or her spouse for the purposes of
intestacy.”®** This recommendation drew mixed reaction. One commentator
supported the three-year period on the basisthat it was the same period used
in some of the pension rules.®*® Others thought this period was too short and
preferred the five-year period.** Others rejected the period outright and

33 5L, Nock, “ A Comparison of M arriages and Cohabiting Relationships” (1995) J. Fam.

Issues53. Thisarticlecomparedthenature and quality of thetwo types of relationships. The

aut hor concluded as follows:
Thisresearch takesusone step closer toward understandingthenatureof the
difference between cohabitation and marriage. Married and cohabiting individuals
describe their relationshipsdifferently. Specifically, cohabitorsreport |ower levels of
happinesswith their partnerships, expresslower degrees of commitmentto their
relationships, and have poorer quality relationships with their parents. These
differences are consistent with the sociological processes hypothesized to produce them:
the lack of formal legal or normative structure for cohabitation and the enforced
intimacy of marriage. Oneinterpretation of such findingsis that cohabitation and
marriage do not differ so much in terms of the ordinary, everyday partnerships as they
dowith respect tolong-term concernsandrelationshipswith peoplebeyondthe
immediate dyad.

334 RFD No. 16 at 90.

3% Gordon Peterson, Q.C.,July 11, 1996.

3¢ Tim Rattenbury , April 25, 1997 and the Legislative Review Committee. May 10, 1996.
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insisted whatever period is chosen be supported by theopinion of
Albertans.®’

Weremain of theview that thethree-year period isthe appropriate
period. A shorter period islikely to catch casual relationships and trial
marriages and in such relationships, it isunlikely the deceased would want
the surviving cohabitant to sharein the estate.*® Therelationships we are
trying to identify are those which ar e stable and have a commitment to
permanence. A minimum period of cohabitation isrequired to evidence these
characteristics. While the five-year period provides a further degree of
certainty that therelationship is stableand the parties have a commitment
to permanence, we see it asunnecessarily restrictive and asexcluding too
many committed relationships. The three-year period along with the
requirement that the relationship be marriage-like will be a suffident
marker of the type of relationships in which the deceased would want the
surviving cohabitant to sharein hisor her estate.

Many definitions allow for a shorter period of cohabitation when the
couplearethenatural and adoptive parentsof a child. Therefore, in Report
for Discussion No. 16, werecommended that if thereisa child born of the
relationship or a child whois adopted, cohabitant should include a person of
the opposite sex who is not married to the intestate and who continuously
cohabited in a conjugal relationship with the intestate in arelationship of
some permanence immediately preceding the intestate’s death. Two
commentators®® criticized the use of the term “of some permanence” as being
too uncertain. Both preferred a minimum period of cohabitation of two years
for those couples who had children of the relationship. Although we agree
that the words “of some permanence” may create too much uncertainty, we
think the solution is to deletethese words and not imposea minimum period
of cohabitation. In our opinion, themajority of cohabitants whoare living
together in amarriage-like relationship and who have decided to have

337 Mark Johnson, April 4, 1996 and April 18, 1996.

338 Common-law unions that end in the marriage of the partners do not usually last very
long. Over half of such unions end in marriagewithin twoyears of the establishment of the
relationship. See Chapter 3 at 34-35.

339 Legislative Review Committee, May 10, 1996 and G ordon Peter son, Q.C., July 11, 1996.
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children will want the surviving cohabitant to receive a generousportion of
their estate.

d. Must the period of cohabitation be continuous?

Most Canadian definitions that impose a period of cohabitation also require
that the cohabitation be continuous. Yet all periods of separation will not
terminate the period of cohabitation. The courts look to the surrounding
ciraumstancesto see if these breaks are periods of hon-cohabitation or
periods of cooling off.**° Some definitions, such as those of Queensland,
Oregon, andthe Waggoner proposal, allow for some period of separation. For
exampl e, under the Waggoner proposal, the presumption that the
relationship ismarriage-like arisesif during the six-year period preceding
the partner'sdeath, thepartner andtheindividual shared a common
household for periods totaling at least five years. In addition, the couple must
be living together at t he time of death.

We think it prudent torequirea continuous period of cohabitation but to
make it clear that short periods of “cooling-off” do not interrupt or terminate
therequired period of cohabitation. The period of cohabitation should not be
considered to have been interrupted or terminated by reason only that the
cohabitants separated during a period, or periodstotaling, not more than
ninety daysduring the required period of cohabitation.

e. Must the couple beliving together at thetime of death?

The remaining consideration is whether t he cohabitants must be living
together at the time of death. In Report for Discussion No. 16, wereasoned as
fdlows:**

In our opinion, this must be the case because it makes no sense to assume that
the deceased cohabitant would want his or her estate to go to the separated
cohabitant after the rdationship has carme toanend. Separation with intert to
end the relatiorship isfor cahabitants the equivalent o divorce for married
persons. Sorre cohabitants will see this as harsh andothers will see it as a
bendfit, but itis aconsequence o cahabiting cutdde marriage. The definiion
shoud require that the couple be livingtogether a thetime of death

340 see for exam ple, Sanderson v. Russel (1979), 9 R.F.L.(2d) 81 (Ont.C.A.) at 87-88.

31 RFD No.16 at 91.
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New Hampshire, the five Australian states and the Waggoner proposal
alsorequirethat the conabitant be living with the deceased at thetime of
death in order to share upon intestacy. Oregon, which requires aten-year
period of cohabitation, allows a separated partner to inherit aslong as the
period of cohabitation did not end earlier than two yearsbeforethedeath of
the intestate. We do not adopt the Oregon approach because we ar e not
comfortable in assuming that coupleswho have separate for such a lengthy
period would want the surviving cohabitant tosharein their estate. In our
opinion, one cannot infer such an intention unless thecouple areresiding
together at the time of death.

5. Should the surviving cohahitant receive the spousal share?

Onecommentator®? hascriticized our recommendationsasjumping too
quickly tothe conclusion that the cohabitant should receive the spousal

share. He asks: Does one give no weight at all to the fact that the parties
have chosen NOT to get married? He notes that common-law relationships
cover awide range of different situations and expedations and for this reason
he isuncomfortable with the notion that the surviving cohabitant will receive
the spousal share after three years, or even five years, of cohabitation. He
argues in favour of a system in which the surviving cohabitant receives
something less than the surviving married spouse.

Heiscorrect tosay that cohabitation coversa wide range of
relationships. But it is not every cohabitant whowill shareupon the
intestacy of hisor her deceased partner. It isonly those who havelived in a
marriage-like relationship with the deceased. It isthis requirement that will
eliminate those who do not have a conmitment to permanence and judges
must be diligent in maintaining this standard or the purpose of thereform
will be defeated. But once you ar e compar ing couples with a commitment to
permanence, whether inside or outside marriage, we would expect them to
treat their surviving partner or spouse generously. Now this isnot to say that
there will not be competing loyalties to the surviving cohabitant and children
of another relationship, but this exists for persons who are married as well.
Perhaps this leads us back to the definition of cohabitant. It must be one that
truly defines those relationshipsin which the majority would want their
surviving cohabitant to receive a generous share of the estate.

342 Tim Rattenbury, April 25, 1997.
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In addition, we should recognize that intention of cohabitants may vary
with age. Thereason for living outside marriage may differ for those who are
widowersascompared with those who areforming their first union. The fact
that older people may beliving in relationshipsin which they do not wish to
benefit their surviving cohabitant on death doesnot mean that this is true for
all couples, especially younger couples. If the couples first and only unionis
outside marriage and lasts a lifetime, they will likely act like married people
when it comes to distributing their estate. The number of such relationships
can only increase with theincreasing popularity of cohabitation outside
marriage.

Tojustify treating surviving cohabitants differently from surviving
spouses we must have empirical studiesthat show the class of cohabitants we
have identified do not wish to treat their surviving partner as generously as
they would treat a surviving spouse. At thistime, there isinsuffiaent
evidence to support this position. Without that evidence, thereis no
justification for giving all cohabitants who live in a marriage-like
relati onship something less than married persons. Without justification, the
legislation would not meet the demands of section 15 of the Charter as
interpreted in Miron v. Trudd.?*® Cohabitants who fall within the proposed
definition should receive the same share of the estate as would a surviving
Spou se.

Taking all of these mattersinto consideration, we make the following
recommendati on.

RECOMMENDATION No. 9

A cohabitant who falls withinthe following definition should be
treated as a spouse of the intestate under the Intestate
Succession Act:

PROPOSED DEFNITION

(1) For the purposes of this Act, ‘cohabitant’ means a person of
the opposite sex who is not married to the intestate and who
cohabited continuously in amarriage-like relationship with the
intestate

33 sy pra, note 272.
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(a) for at least three years immediately preceding the death
of the intestate, or

(b) immediately preceding the death of the intestate, if
there isa child of therelaionship.

(2) For the purposes of subsection (1), the period of
cohabitation is not considered to have been interrupted or
terminated by reason only that the cohabitants have lived
separateand gpart during a period, or periods totding, not
more than ninety days if at the time of death the cohabitants are
cohabiting with each cther.

(3) For the purposes of subsection (1), “marriageike
relationship” is arelationship that corresponds to the
relationship between maritd partners, in which two individuals
have consented to share one ancther’s lives in along-term,
intimate, and committed relationship of mutual caring.

(4) Although no single factor or factors determines whether a

relationship qudifies as marriage-like, the court should

consider the following factors in determining this issue:

« thepurpose, duration, constancy, and degree of exclusivity
of the relationship,

« theconduct and habits of the partiesin respect of
domestic services;

« the degree to which the parties intermingle their finances
such as by maintaining joint checking accounts, credit
card or other types of accounts, sharing loan obligations,
sharing a mortgage or lease on the household in which
they live or on other property, or titling the household in
which they lived or other property in joint tenancy;

« theextent to which direct and indirect contributions have
been made by either party to the other or the mutual well-
being of the parties;

« whether the couple shared in co-parenting a child and the
degree of joint careand support given the child,
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« thedegree towhich the couple held themselves out to
others as married or the degree to which the couple held
themselves out to others as emotionaly and financially
committed to one another on apermanent basis.

6. How should the intestacy rules deal with competing claims of a surviving spouse and a
surviving cohabitant?

There will be situations in which both a spouse and a cohabitant survive the
intestate. These situations will ocaur infrequently because in today’s society
separation of spouses isusually followed by divorce within a few years. In
addition, thelonger the period of cohabitation required by the definition of
“cohabitant”, thegreater thelikelihood the divorce will be finalized and the
smaller thelikelihood that there will be a competition between a surviving
spouse and a cohabitant. Having said this, competition between a spouse and
a cohabitant will occur. How should the legislation balance these competing
claims?

If the surviving spouse has lost his or her right to shareinthe estate,
the cohabitants should be entitled to the spousal share. Under the proposed
regime, this happens when one or both of the spouses have brought an
application for divorce or commenced an action under the Matrimonial
Property Act.

The more diffiault question is whether the spouse should lose his or her
right tosharein theestatewherea matrimonial property division hasnot
taken placeandthereisa cohabitant. This would be acceptableif the
surviving spouse would still be able to bring an application under the
Matrimonial Property Act. This, however, may not be possible where the
spouses have been separated for many yearsbecause thelimitation period for
conmencing a matrimonial property action may have expired.

Let us examine the limitation periodsin more detail. The Matrimonial
Property Act determines when an action can be commenced and the
limitation periods for bringing such an action. A surviving spouse can bring
such an action against the estate of the deceased if the action could have been



brought immediately before the death of the other spouse.®** Section 5

determines when an action can be commenced. It reads as follows:

5(1) A matrimonial property order may only be made

@if
() adecree nisi of divorce has been granted, or
(i) a dedardtion of rullity ar marriage has been made with resped to the

marriage,
(b) if one of the spouses has beengranteda judgerent of judcid separation

(c) if the Court is satisfied that the spouses have been living separae and

apat
(i) for a continuous periad of at least ore year immedately prior tothe

commencement of an aplication, or
(ii) for a periad of less than one year immedately prior tothe

comnencerrent of an application if, in the opinion of the Court, there is no
possibility of the reconciliation of the spouses
(d) ifthe Court is satidfied that the spouses are living separate and gpart at

the time the application is commenced ard the defendart spouse
(i) has transferred o intends totrarsfer substartial property to athird party

who is hot a bona fide purchase for value, or
(if) has made or intendsto make a substantial gift of property toa third

party,
with the intention of defeating a claim to property a spouse may have under

this Part, or
(e) ifthe Court is satidfied that the spouses are living separate and gpart ard

one spouse is dissipating property to the detriment of the other spouse.
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Acdions brought under section 5(1)(a) and (b) may be commenced at or after

the dat e proceedings are commenced for a decree nisi of divorce,*” declaration

of nullity or ajudicial separation. The action must, however, be commenced

no later than two yearsafter the date of the decree nisi, declaration or

judgment.®*® Adtions brought under section 5(1)(c) and (e) must be

344

164 A.R. 196 (Q.B.).

345

Since the enactment of this section, procedure followed in divorce proceedings has

Matrimonial Property Act, R.S.A. 1980, c. M-9, s. 11(2); Saxby v. Richard son Estate (1994)

changed. The court now only grants adivorcejudgment and not a decree nisi of divor ce, so
this section must beread in reference to a divorce judgm ent.

346

Ibid. at's. 6(1)(a) & (b).
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commenced within two years of separation.®’ Actions brought under section
5(1)(d) must be commenced within two years of separ ation or one year after
the property is transferred or given, whichever occurs first.**

What happens if amarried couple has been separated for more than two
yearsand neither spouse has, for whatever reason, commenced divorce
proceedings or a matrimonial property action beforethe death of oneof the
spouses? On the day before the death, an action cannot be brought under
section 5(1)(c) because they have been separated for more than two years.**
Could an action have been commenced under section 5(1)(a)? This depends
upon how a court will inter pret section 11 of the Act. What does it mean to
say thesurviving spouse can bring an action in the event of death if an action
could have been commenced on the day before death?Doesit mean that since
the surviving spouse could have commenced adivorce proceeding and a
matrimonial property action on the day before death, the action can be
commenced? Or doesit mean that the surviving spouse could only have
commenced a matrimonial property action on that day if in fact either spouse
had already commenced divor ce proceedings? We think the second
interpretation mak es more sense because the first interpretation would
effectively eliminate any limitation period and defeat t he pur pose of imposing
them in the first place.®**® Applying the second interpretation to thesefacts,
the limitation period for bringing amatrimonial property action under
section 5(1)(c) would have expired and no action could be brought under
section 5(1)(@) where divorce proceedings had not been initiated.

What happenswhen theintestate and his or her spouse have been
separated for many yearsand theintestateis also survived by a cohabitant?
If the forgoing analysisis correct, the spouse will no longer have any claim
under the Matrimonial Property Act because the spouses will have been
separated for more than two years. As between the surviving spouse and the

37 |bid. at s. 6(2).

%8 |pid. at s. 6(3).

349 \Weicker v. Weicker (1985), 46 R.F.L. (2d) 243 (Alta. C.A.).
30 This problem was pointed out in twoarticles:PJ.M.Lown & F.Bendiak, “The

Matrimonial Property Act—The New Regime” (1979) 17 Alta.L.Rev.372;PJ.M.Lown,“The
Matrimonial Property Regime—One Year Later” (1980) 18 Alta. L.Rev. 317.
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cohabitant, who should receive the benefit of the | ntestate Su ccession Act and
whomust bringa constructive trust action or family relief action?

Thefollowing argumentssupport givingthe spouse the benefit of the
I ntestate Su ccession Act and leaving the cohabitant with a constructivetrust
action:

J Most Alberta statutes do not give rights to a cohabitant where a spouse
also exists. See, for example, the Automobile Accident Insurance
Regulations®* enacted pursuant to section 313 of the Insurance Act.**?

. It would lead to asimple rule. Cohabitants would have no rights under
the I ntestate Su ccession Act where a surviving spouse was still entitled
to shareintheestate.

Theargumentsfavouring the displacement of the spouse in favour of
the cohabitant are as follows:

L It isunlikely that theintestatewould want to prefer his spouse tothe
cohabitant.

J The surviving spouse will still have theright to bring afamily relief
action or a constructive trust action.

In Report for Discussion No. 16, theintention of intestates wasour
guide. We reasoned that it would be unlikely that the majority of intestates
inthissituation would prefer the spousetothe cohabitant when the intestate
isresiding with the cohabitant and not the spouse. The surviving spause
would have his or her remedies under the Family Rdid Act or constructive
trust or both, and thebalance of the estate should pass by way of intestacy
and the surviving cohabitant should be treated as the spouse for the purposes
of that distribution.

%1 Alta. Reg. 352/72 asam. by Alta. Regs. 233/78; 12/81; 273/82; 409/87; 171/88; 178/89;
306/91; 114/95; 4/98; 36/98. The amendment relating to common law spouses is foundin Alta.
Reg. 114/95. Thisintroduces definitionsthat wereformerly contained in section 313 of the
Insurance Act, R.S.A. 1980, c. |-5.

32 R s.A. 1980, c. I-5.
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Onecommentator®® did not approve of this approach. It preferred a
situation in which the married spouse would receive the spousal share under
the I ntestate Su ccession Act and the cohabitant would have aclaim under the
Family Rdid Act. It cautioned that our approach should only be implemented
if the separated spouse always had a right t o seek division of matrimonial
property on death. In contrast, another comment ator®** supported the
recommendation but with the proviso that it is made certain that the
surviving spouse has rights under the Matrimonial Property Act and the
Family Rdid Act.

Weremain of the view that theintent of the intestate should determine
theissue. It isunlikely that the majority of intestatesin this situation would
prefer the spouse to the cohabitant when theintestateis residing with the
cohabitant and not the spouse. We do, however, agree that it would be best if
the surviving spouse had rights under the Matrimonial Property Act, aswell
asrightsunder the Family Rdid Act and the law of trust. Thiswill be
accomplished if our recommendation in Report for Discussion No. 17,
Divison of Matrimonial Property on Death isimplemented. In that report, we
recommended that all surviving spouses have theright to seek amatrimonial
property division on death.

RECOMMENDATION No. 10

(1) If at the time of the intestate’s death, the intestate and his or
her spouse are living separate and apart and the intestate was
living with a cohabitant, the surviving spouse shal be treated
as if he or she had predeceased the intestate.

(2) The surviving spouse should continue to have theright to
seek family rdief and enforce any other remedies available
under the generd law.

(3) The surviving spouse should be given aright to seek
division of matrimonial property on death if thisis not currently
available under the existing law. As previously recommended in

353 Legislative Review Committee, May 10, 1996.

354 Gordon Peterson, Q.C. ,July 11, 1996.
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Report for Discussion No. 17, every surviving spouse should be
able to seek division of matrimonial property on death of the
deceased spouse.
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CHAPTER 6. PROPOSALS FOR REFORM: PART I

A. Issue

Under this heading, we examine how the intestate’s estate should be
distributed when he or sheissurvived by issue but no spouse or cohabitant.
In this situation, Canadian mainstream intestate succession statutes divide
the estate per stirpes among the issue of the intestate. The studies of public
opinion indicate that wherethereisno surviving spouse or cohabitant, the
majority of respondents choose to divide the estate equally among their
surviving children. These studies do, however, cast some doubt on whether
the per stirpes system of representation is the appropriate method of division
among theissue.

1. Children

Studiesundertaken in the late seventies revealed that the public wanted all
children of an individual to be treated equally, regardl ess of age, sex or
whether born within or without marriage.* This prompted reform in many
ar eas of the law including succession law.

a. Children born outside mariage

Historically, a child born outside marriage was no one’s child. This meant
that the child could not inherit from his or her biological parents and the
parentscould not inherit from the child. In time, theintestacy legislation of
Alberta was amended so that the child born outside marriage was treated as
the legitimat e child of the mother, but not the father.®° Still later, a child
born outside marriage was given a prescribed right tosharein the estate of
his or her father wherethefather had acknowledged the paternity of that
child.®*" But it did not work both ways. In Pollock v. Marsden Kooler

% Jllinois study, supra, note 104 at 737; American study, supra, note 107 at 368-372.

36 See An Ordinance respecting the Devolution of Estates, Ordinancesof theN.W.T. 1901, c.
13, ss3 and 4 and the Intestate Successi on Act, R.S.A. 1980, c. 1-9,s. 13, which was repealed
in 1991.

357 See An Act to Amend The Intestate Successi on Act, 1928, S.A. 1939, c. 76 and ss 13-14 of

the Intestate Succession Act, R.S.A. 1980, c. -9 which was repealed as of November 1, 1991.
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Transport Ltd.,*® it was held that the father was still not entitled to inherit
from his son born outside marriage because of section 17 of the Intestate
Succession Act (Alberta). That section provided that if achild born outside
marriage dies leaving no widow or issue, the estate should goto the mother,
if living.

This treatment of children born outside marriage continued in Alberta
until 1991. In that year, sections 13 and 14 of the Ad were repealed and the
definition of “issue” was amended to include all “lineal descendants, whether
born within or without marriage, of theancestor”. These amendmentscame
into force as of November 1, 1991. Theresult isthat in estates that pass by
way of intestacy, children born within and outside marriage will share
equally in the estate of their father or mother. Moreover, the father and
mot her can share upon the intestacy of the child born outside marriage.

It is still unclear astowhether children born outside marriage can
inherit through ool laterals and vice versa. The amendments can be
interpreted in one of two ways. By the first interpretation, the amendments
wereintended to eliminate the consequences of the status of illegitimacy in
intestacy. Once issue is defined to include all lineal descendants, whet her
born within or without marriage, thisthen defines the relationship between
col laterals. Viewed in this fashion, children whoare born outside marriage
should be abletoinherit from collaterals and vice versa. By the second
interpretation, theamendmentsonly alter the law in respect of inheritance
by issue. It doesnot alter thelaw that children born outside marriage cannot
inherit from collaterals and vice ver sa.

We prefer thefirst interpretation because it reflectstheintention of the
1991 amendmentsand leads to a result that conformsto section 15 of the
Canadian Charter of Rights and Freedoms. The second interpretation would
infringe theequality rightsof children protected by section 15 of the
Charter.*® Given a choi ce between an interpretation of a statute that

358 (1951), 3W.W.R. (N.S.) 266 (Alta. S.C.).
39 Eor legislation that has been struck down on the basis that it discriminates against
children born outside marriage see: Surettev. Estate of Allvin John Harris, Jr. (1989), N.S.R.
(2d) & 233 A.P.R.418(N.S.S.C.T.D.); M. (R.H.)v. H.(S.S.) (1994), 18 Alta. L.R. (3d) 308 (Alta.
Q.B.), M. etal v. H., Attorney-General of Alberta, Intervenor (1994), 112 D.L.R. (4th) 220
(Alta. Q.B.); Tighe (Guardian ad Litem of) v. McGillivray Estate (1994), 112 D.L.R. (4th) 201
(continued...)
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conforms tothe Charter and to one which doesnot, a court will interpret the
statute in accordance with the Charter. We recommend, however, that the
statute makeit clear that children born outside marriage can inherit from
col laterals and vice versa. Our consultation revealed that thereisstrong
support for thisposition.

RECOMMENDATION No. 11

It should be made clear that for the purposes of the Intestate
Succession Act, the status of illegitimacy is abolished and that
children born outside marriage should be able to inherit from
descendants, ancestors and callaterals, and viceversa A
descendant is a child, grandchild, great-grandchild and so on.
An ascendant is a parent, grandparent, great-grandparent and
so on. A collateral is any blood relative who is not a descendant
or ascendant.

b. Adopted children
Section 65 of the Child Welfare Act®*® establishes the effect of an adoption
order. It reads as follows:

65(1) For dl purposes, when an adoption arder is made, the adgpted child is the
child of the adgpting parent and the adopting parert is the parent and guardian
of the adgpted child asiif the child had been barn tothat parert in lawiful
wedlock.

(2) Subject to subsection (3), for all purposes when an adoption order is macke
theadopted child ceases tobethechild d his previous parerts, whether his
bidogca mother and hiological father or his adopting parerts under a previous
adoption order, and his previous parents cease to be his parents and guardians.

(3) If a personadopts the child of his spouse, the child does not cease to ke the
child of that spouse and that spouse does not cease to be the parent and
guardian of the child.

...

(5) Fa all purposes, when an adoption arder is made, the rdationship between
the adopted child and any ather person isthe same as it woud have been if the

359 (...continued)

(N.S.C.A); Rath v. Kemp, Attorney-General of Alberta, I ntervenor (1996) 141 D.L.R. (4th) 25
(Alta.C.A))

30 5 A.1984, c. C-8.1,as am. by S.A. 1988, c. 15, s. 35.
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adopting parent were the bidogical mother ar bidogical father of the adgpted
child.

An adoption order obtained in anather jurisdiction has the effect in Alberta of
an adoption order made under the Act.*®* Our statute, like most modern
adoption statutes, isdesigned to serve the well-being of the adopted child.
Section 65 reflectstheview that it isin thechild' sinterest to make him or
her a full-fledged member of the adoptive family.?%

This section applies for all purposes includingtheoperation of the
I ntestate Su ccession Act.*®® “Upon the granting of an adoption order, the
relationship between the adopting parent and thechild and any other person
isas if the adopting parent were the biological parent and that status does
not change on the adopted child reaching the age of majority.”*** As a result
of section 65, an adopted child cannot share in the estate of hisor her
biol ogical parent wherethat parent dies intestate after the adoption order is
made.?* Also, the adopted child cannot sharein the estate of the relative of
thebiological parent after theadoption order is made. This is so even if the
adopted child has re-established contact with the biological family.%%®

We are of the view that the existing law is adequate and there is no
need for reform. The r espondent s who commented on this issue werein
agreement with us and no oneindicated there was a problem with the
existing law on this point.

%1 |bid. s.65.1.

%2 Eor ashort historical perspective on the goals of adoption see J.E. Rein, “Relatives by
Blood, Adoption, and Association: Who Should Get What and W hy?” (1984) 37 Van. L. Rev.
711 at 714-17.

363 Re Matthews E state (1992), 1 Alta. L.R. (3d) 198 (Q.B.).

364 |pid. at 202.

365 Re Director of Child Welfareand H,; ReDirector of Child Welfareand P. (1992), 90 D.L .R.
(4th) 752 (Alta. C.A.). See also Re Oliphant Estate(1990), 84 Sask. R. 44 (Surr. Crt.)

366 Re Matthews Estate supra, note 363. See also Beck v. Hewitt, [1997] N.J. No. 136 (SCTD)

(Q.L.).
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RECOMMENDATION No. 12
The existing law concerning the rights of adopted children upon
an intestacy should be retained.

c. Step-children

In Re White Estate*®®’ the Alberta Supreme Court held that “issue” as used in
the I ntestate Su ccession Act does not include a st epson who has not been
adopted by the intestate.

We have consider ed the question of whether a stepchild should be able
toinherit upon theintestacy of a step-parent. | n some families, the only
father or mother the children have known is the step-parent because, for
whatever reason, thereis no contact with one of the biological parents. In
these situations, it may seem logical for the stepchildtoinherit from the step-
parent. Although these situations do arise, the relationships between st ep-
parentsand stepchildren vary too much to support a generalization that the
majority of step-parentswould want their stepchildrento sharein their
estate. We, therefore, make no recommendation for change on thisissue.
Stepchildren will not share in the estate of an intestate step-parent.®®

RECOMMENDATION No. 13
Stepchildren should not inherit upon the intestacy of the step-
parent or vice versa.

2. Inheritance by representation
Per stirpesisa Latinterm defined in Black’s Law Dictionary, 6th ed., as
folows:

Byrootsor stacks; by represertaion Thistemm, derived fromthecivil law is
much used inthe lawof descents and distribution, and denates that method of
dividing anintedtate estate where a class o group d distribueestake the share

367 [1945] 1 W.W.R. 78 (Alta. S.C.). For a morerecent casethat reachesa similar resultin

New Brunswick see Saundersv. MacMichael, (1996) 12 E.T.R. (2d) 15 (N.B.C.A.).
Stepchildren arealsonot recognized asrelativesof the step-parent’skin: Marcy v. Young
Estate, [1998] 6 W.W.R. 68 (Man.Q.B.).

38 Thisrecommendation met with the approval of the L egislative Review Committee, Justice
Stevenson, Gor don Peterson Q.C., Alexander Romanchuk, and Tim Rattenbury. No one
argued against it.
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which their deceased [arcesta] woud have been entited to, taking thus by their
right of representing such ancestor, and not as so many individuals.

Repr esentation among issuewas part of the civil law and became part of
the Statute of Distribution, 1670 and Canadian intestacy legislation. The
principle is based on thenotion that theintestate hasan obligation to
provide “for those who descend from his loins,” be they remote or not. Where
therearesurvivingissue, the Canadian mainstream intestate successi on
statutes distribut e the estate, subject to the rights of the surviving spouse,
per stirpes among the issue.®®

Although the principle of representation has long been accepted, thereis
growing debate about the method that should be used todetermine the share
that the issue will receive®° There are two questions that must be answer ed
in designing a system of repr esent ati on.

1. Shouldtheinitial division of an intestate’s estate be made at the
children generation level regardiess of whether or not any of the
intestate’s children survived the intestate, or should theinitial
division of the intestate estate be made at the first generation level
that contains at least one member who survives the intestate?"

2.  What isthemost appropriatemethod for the subdivision and
secondary distribution of those shar es of members of the initial
division gener ation who predeceased the intestate?*”?

Different answerstothesekey questionsgive riseto different systems of
representation. It isuseful tolook at each systemin turn. [Please note that in
the following examples, squar e bracket s around the symbol for an individual
indicate that that individual died before the intestate.]

39 per st rpes representation will be considered in more detail later in thisreport.

370 SeeL.wW. W aggoner, “A Proposed Alternativetothe Uniform Probate Code's System for
Intestate Distribution Among Descendants” (1972) 66 N.W.U .L Rev. 626; Illinois study,
supra, note 104 at 739-42; | owa study, supra, note 106 at 1108-16; American study, supra,
note 107 at 376-84; M .L.R.C., Report on Intestate Succession, supra, note 32 at 36-42.

871 lowa study, supra, note 106 at 1108.

372 1 hid. at 1109.
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Before proceeding further, terminology must be addressed. Academics
have developed accurate, but very technical, terminology to describe the
various systems.*”® We find t his terminology confusing and have not adopted
itinthisreport. Instead, welabel the four different systems of representation
according to ajurisdiction that now usesthat system.

a. Canadian mainstream: per stirpes

With a per stirpes system,** theinitial division of an intestate’s estateis
made at the children gener ation, regardless of whether any of the children
survive the intestate. The number of primary sharesisthe number of living
children of the intestate plusthe number of deceased children who
themselves have living descendants.®”® The secondary distribution isdonein
thesamefashion astheinitial division until the closest living descendants of
the intestate receive the estate.

The Uniform Probate Code defines per stirpes as follows:3

(©) [pe stirpes] If a governinginstrument cdls for property to be digributed “per
stipes,” the property isdivided into as mary equal shares as there are (i)
suviving children of the designated ancestor and (i) deceased children who left
suniving descencants. Each surviving child is allocated one share. The share of
ead deceased child with surviving descerdarts is divided in the sane manrer,
with subdivision repeating at each succeedng generationurtil the property is
fully allocated among surviving descendants.

(d) [Deceased Descendant With No Suniving Descendart Disregarded] For the
purpcse of subsection () and (¢), anindvidual whois deceased and left no
surviving descendant isdisregarded, ard an individual wholeaves asurviving
ancestar who is adescerdart of the dedgnated ancestor is not entitied to share.

A possiblerationale for this system isthat if each child of the intestate
had survived the int estate, and each child of the intestate had distributed

373 The most accurate, and technical, terminology describes the systems as: 1) per stirpes

with per stirpesrepresentation; 2) per capita with per stirpesrepresentation; 3) per capita
with per capitarepresentation; and 4) per capita at each generation. For a detailed
examination of these systems, seethelllinois study, supra, note 104 at 736-42 and the
American study, supra, note 107 at 376-87.

3% Unfortu nately, per stirpes has been given several definitions. This discussion uses per
stirpesasit is most commonly defined.

375 Waggoner, supra, note 370 at 638.

37 Uniform Probate Code, section 2-709(c) & (d).
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If they inherit under the Ontario system, the distribution is as follows:

A one-half

GG-1 one-sixth
GG-2 one-sixth
GG-3 one-sixth

d. Manitoba per capita & each generation

In 1969, the National Conference of Commissionerson Uniform State L aw
(“NCCUSL”) adopted the first Uniform Probate Code. This code used a per
capita system of representation,®* which wasimplemented in Ontarioin
1978. This system is criticized on the same basis as t he per stirpes system.
Under both systems, member s of the same generation ar e frequently treated
unequally, and there still will be instances in which aremote descendant
receives morethan a descendant in a closer generation.***1n 1990, the
NCCUSL revised the Uniform Probate Code on this point and adopted a per -
capita-at-each-generation system of representation. The NCCU SL chose this
system for two reasons. First, it always provides equal shares to those
equally related. Second, individuals from a remoter generation will always
receive lessthanindividuals from a generation closer to the intestate. In
doing so, the NCCUSL relied upon arecent survey of client preferences
conducted by Fellow of the American College of Trust and Estate Counsel.
Most of the clients surveyed preferred the per-capita-at-each-gener ation
system of repr esentation.’®

Manitoba adopted the per-capita-at-each-generation system twoyears
before the NCCUSL did so. Section 5 of the I ntestate Succession Act,*** which
incorporates this system, reads as fdlows:

Distribution to issue

5(1) When adistribution is to be made to the issue of a person, the estate or the
part of the estate which is to be so distributed shall be divided into as many
shares s there are

31 See Uniform Probate Code, 11th ed., Appendix VI, Pre-1990 Article 11, s. 2-106.
382
Waggoner, supra, note 370 at 631.
33 See R. H. Youn g, “Meaning of Issue and D escendants” (1988) 13 Probate N otes 225
referredtoin thecomment on s. 2-106, Uniform Probate Code, 11th ed., Official 1993 Text

with comments.

84 c.c.sM. c. 1-85.
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absence of legal advice, the public chooses to treat grandchildren equally
where all the children of the intestat e die before the intestate does.**
Unfortunately, these studies do not examine how far the publicwould extend
the principle of equality.

One recent study suggests that the respondentsin that study preferred
the Manitoba system over the Canadian mainstream system. Of the 761
responses, 145 (19.1%) chose the Canadian mainstream system (per stirpes),
70 (9.2%) chose the American hybrid system, and 541 (71.1%) chose the
Manitoba system.**

The various law reform agencies have taken different positionson this
issue. The Law Refarm Commission of British Columbia Law considered
whet her the per stirpes system should be replaced with the Ontario system.
Response on the issue was divided and the Commission concluded that there
was no need to change the current law.*** The same view was taken by The
Law Commission (England), andtheHong Kong Law Reform Commissi on.
The Uniform Law Conference of Canada declined to adopt the Ontario
system®? with the result that the Uniform I ntestate Su ccession Act retains
per stirpes representation. The Ad, however, nolonger uses the terms “per
stirpes”. Instead, it describes the mechanics of such a system.

The Manitoba Law Reform Commission recommended that the estate be
distributed totheissue per capita at each generation. This recommendation
was adopted by the Manitoba Legislature. The 1990 amendmentstothe
Uniform Probate Code also introduced this system. Both the Commission and
the NCCU SL recommended this system for the same reasons. First, the
initial division of the estate should be made at the nearest generation tothe
decedent that contains at least one living member. This ensur es equal
treatment of grandchildren when no children of the intestate survive the

389 See Chapter 4 at 55.

390 yvoun g, supra, note 383. Note that this article uses different terminology to describe the
results.

¥ RrRecB C, Report on Statutory Succession Rights, supra, note 177 at 37-38.

392 A working group recommendedthissystem in itsinitial report. See Uniform Law
Conference of Canada, Proceedings of the 65th Conference, 1983 at 226. Theworking group
wanted all grandchildren to be treated equally where all the intestate’s children predecease
the intest ate.
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intestate. Second, this system resultsin equal treatment of membersof the
same generation. Third, it ensuresthat members of aremoter generation will
never take alarger share of an intestate estate than members of a closer
generation. The “equally near, equally dear” principleis best served by this
system of representation. In the opinion of these two bodies, this system
produ ces the best and most logically consistent result in most situations.**® Of
the commentators who expressed an opinion on this issue, most preferred
thisapproach.®*

Although it certainly would be better if moreempirical evidencewas
availableto show how far the principles of equality among membersof a
generation should proceed, we must proceed on basis of what is known at this
stage. We support an initial division of the estate at the closest generation
wherethereisa living member. Such adivision is preferable because the
studies conducted so far show that most respondents prefer to treat their
grandchildren equally whereall their children diebeforethey do.**® Of the
three systems that have such an initial division, we prefer the Manitoba
system for the samereasonsgiven by the Manitoba Law Reform Commission.
It ensures equal treatment of members of the same gener ation and ensures
that members of aremoter generation do not take alarger share than
members of a closer generation. We prefer the “equally near, equally dear”
appr oach. The per stirpes system of represent ation depends toomuch upon
therelationship of theintestate to the deceased children. Once all the
children of the deceased have died, the intention of the intestate will be
formed by the relationship with the grandchildren and not the deceased
children.

We must emphasi ze that this new system will not bring about major
change. Most intestates are survived by all of their children andin each of

393 MLRC, Report on Intestate Succession, supra, note 32 at 39-42; Uniform Probate Code,

11th ed. 1983 Text and comm ents, Comment on s. 2-106 found at 50.

39% Alexander Romanchuk, Mark Johnson, Gordon Peterson, Q.C., and the Legislative
Review Committee supportthisapproach, although the Committee seesno compelling reason
for change and isconcerned that a new system of representation may causedifficulty for
practitioners. Tim Rattenbury does not support thisapproach. He agreesthat the per-capit a-
at-each-generation system of representation would provide a better resultin certain
circumstan ces. H e does not find this sufficient reason, however, to change from the existing
system of representation.

395 See Chapter 4 at 55.
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these systems those children would share equally in the estate. The changes
proposed would only come in those situations in which two or more children
die beforetheintestate. Some may ask why we are making a
reconmendation that deviates from something that is well known just to
bring about a minor change in result.**® The answer isthat we seek to design
asystem that represents what most people would want to do in agiven
situation. This recommendation brings uscloser to that goal. We note that it
isworkingwell in Manitoba and has caused no difficultiesfor practitioners,
outside of the usual irritation of learning new law.*’

RECOMMENDATION No. 14

If an intestate dies leaving issue but no surviving spouse or
cohabitant, the entire estate should go totheissue of the
intestate and representation should be permitted. The estate
should be distributed to theissue per capitaat each generation.

B. Inheritance by Ancestors and Collaterds

1. Terminology

The civil law recognized three lines of relatives: ascending, descending and
colateral.**® Ascendants included parents, grandparents, great-grandparents
and so on. Descendants included children, grandchildren, great -
grandchildren and so on. Issueis a synonym of “descendants”. Collaterals
included all other blood relatives.

2. Two competing systems

At present, thereare two methods of determining how an estateis
distributed if the intestate has no surviving spouse or issue. The first

met hod, degr ees of consanguinity, isancient and tracesitsroaots to the civil
law. The second method, the parentelic system, is of more recent origin and

39 Tim Ratten bury agrees that the new system of representation would provide a better
resultin certain situations. He doe not, however, support our recommendation becausein his
opinion the situations aresolimited and theargument of fairness is not socompelling that
the current law must be changed.

397 We have gathered thisinformation by speaking to lawyers with the Public Trustee’s
Office of Manitoba and member s of the Manitoba bar who specializein this area.

398 Re Ccran Estate, [1941] 1 W.W.R. 209 (Sask.C.A.) at 213 quoting from Stanley v. Stanley
(1739), 26 E.R. 289.
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If an intestate dies leaving no surviving spouse, issue, father, mother,
brother, sister, nephew or niece, the estat e is distributed equally among the
next of kin of equal degree of consanguinity totheintestate and in no caseis
representation admitted.*™ The Act also provides that degrees of kindred are
to be computed by counting upward from the intestat e to the near est conmon
ancestor and then down to therelative."® The results of this scheme are as
follows:**®

Consequently, after the specified classes, grandparents are next in line because
they are of the second degree; fdlowed by undes and auntsin the third degree;
and thenother cdlaterals such as grandhephews and grandnieces. Next-of-kin
of equal degree take anequal share. For exanrple, if the intestate is survived by
only agrandniece, in the fourth degree, and two gred-urcles also inthe fourth
degree, the estate woud be divided into three equal shares. A surviving relative
in the fitth a sixh degree woud teke nathing insucha case. Atalde o
consanguinity setting fath the degrees is found bdow!

TABLE OF CONSANGUINITY* 4
Showing Degrees of Relationship Great-geat Gandparents
3 5
Great Grandparents Great-geat Lhcles / Aunts
2 4 6
Grandparerts Great Urtles / Aunts First Cousi ns Twice Removed
1 3 5 7
Parents Undes / Aunts First Cousi ns Once Removed Second Cousins Once Removed
Person Deceased 2 4 6 8
Brothas / Sisters First Cousins Second Cousins Third Cousins
1 3 5 7 9
Children Nephews / Nieces First Cousins Second Cousins Third Cousins
Once Removed Once Removed Once Removed
2 4 6 8 10
Grand Grand Nephews / First Cousins Second Cousins Third Cousins
Children Nieces Twice Removed Twice Removed Twice Removed
3 5 7 9 11
Great-Grand Children Great-Grand First Cousins Second Cousins Third Cousins
Nephews Thrice Removed Thrice Removed Thrice Removed
Nieces
Numbers indicate degree of rel ations hip.
404 .
Ibid. at s. 8.
405 .
Ibid. ats. 9(1).

408 ML .R.C., Reporton Intestate Succession, supra, note 32 at 28.

407 Degrees of consanguinity can be presented in a variety of ways. We attach as Appendix B
another chart displaying thisinformation. It contains the same information as that presented
on this page but it may be an easier source of information for some r eader s.
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Before the enactment of the Statute of Distribution, 1670, the civil law
admitted representation among issue, but norepresentation among
col laterals except in the case of brothers and sisters’ children.*®®
Repr esentation among issue was allowed because it was thought the
intestate had an obligation to provide “for those who descend from his
loins”,**® be they remote or not. Representation was extended to indude
representation among brothers’ and sisters’ children for two reasons. First,
theintestate was a kind of parent to the brothers and sisters’ childrenin
that marriage was prohibited. Also, there was no danger that the estate
would be subdivided intotoo many portions.*® Limited representation among
cdlateralsis designed to avoid confusion, protracted delaysin settlement and
amultiple fractioning of the estate.**

This continues to be thelaw of Alberta. Sections4 and 6-8 of the
I ntestate Su ccession Act make it clear that representationisonly allowed in
the case of issue of the intestate and in the case of children of the brothers
and sisters of the intestate where some, but not all, of the brothers and
sisters die before the intestate. If all the brothers and sisters died before the
intestate, the estate goes, in equal shares, tothenephewsand nieces who are
alive at the date of death. Representation is not admitted, and, therefore,
children of deceased nephews and nieces do not sharein the estate.*** Beyond
children of brothersand sisters, representation among collaterals is not
allowed.**®

408 The concept of representation is discussed earlier in this chapter.

409 carter v. Crawley (1681), Raym. 496; 83 E.R. 259 at 261.

410 Thishistory is discussed in detail in Re Cran Estate, supra, note 398. See also Canada
Permanent Trust Company (Hind Estate) v. Canada Permanent Trust Company (McKinn
Estate), [1938] 3 W.W.R. 657 (Sask. C.A\) [hereinafter Hind E state].

41 Hind Estate ibid.

412 gee section 7.
43 Re Kroesing Estate, [1928] 1 W .W.R. 224 (Alta. S.C.); Hind E state, supra, note 410; Re
Cran E state, supra, note 398; Re Robinson E state, [1941] 2 W .W.R. 86 (B.C.S.C.); Re Haggart
Estate, [1947] 1 W .W.R. 79 (Alta. S.C.); Re Shaw, [1955] 4 D.L.R. 268 (Ont. H.C.)
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Two decisionsillustratethese principles. In therecent decision of Re
Matthews Estate,*"* George Matthews died intestate in 1990. He was sur vived
by two brothers, several nieces and nephewswhose parentshad died before
George Matthews, and children of a deceased niece. His sister Annie had
predeceased George. Annie had adaughter, Kay, who also died before George
did, but Kay’s children were alive at the time of his death. Kay’s children
sought a shareintheestate. The court held that they had noright to sharein
the estate. Section 6 of the Intestate Su ccession Act governed distribution of
theestate. By this section, only the brothersand sistersandthe children of
the deceased brothers and sisters have a right to shareinthe estate.
Children of a deceased niece or nephew have noright of inheritance under
the section. In Re Kroesing Estate,*® theintestate died leaving him surviving
one uncle and children of two deceased uncles. In this case the entire estate
went to the uncle, since the children of the deceased uncles were one degree
further removed from the intestate and did not take by representation their
parent’s share.

b. Aparentelic systemwith representation among collaerals

Inthis part, we will describe, in detail, a parentelic system. We begin by
outlining the general principles that define the system and then describe a
parentelic system in more detail.

General principles. Tounderstand how a par entelic system operat es,
one must understand three general prindples that underlie the system. First,
living descendant s of the closest ancestor tak e to the exclusion of living
descendants of a remoter ancestor.*® This means descendants of your parents
will take before descendants of your grandparents. Degrees of consanguinity
areirrelevant. So, for example, if theintestateissurvived by a grandniece
and several aunts, uncles and cousins, the grandniece receives the entire
estate. Second, in aparentelic system, representation is admitted among next
of kin. In fact, one of several systems of representation can be chosen to work

414 (1992), 1 Alta. L.R. (3d) 198 (Q.B.), McFadyen, J. Thecourt cametothe same conclusion
intheinterpretation of earlier Alberta intestacy legislation. See Re Emsley Estate, [1925] 1
W.W .R. 816 (Alta. S.C.) and Re Gall Estate, [1937] 3W.W.R. 222 (Alta. S.C.).

415 11928] 1 W.W.R. 224 (Alta. S.C.T.D.).

18 The intestate’s ancestors include his or her parents, grandparents, great-grandparents
and soon. A grandparent is a more remote ancestor than a parent.
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within a parentelic system.*’ These systemswer e discussed in the context of
inheritance by issue. The system of repr esentation chosen for the issueis also
chosen for representation among next of kin. Third, na every surviving
member in the family line of the dosest ancestor will share in the estate. |f
the intestate is survived by both parents, all of his or her siblings and several
nieces and nephews, the parentssharetheestatein equal shares tothe
exclusion of the siblings and the nephews and nieces. It is afundamental
principle of representation that those farther down thefamily line cannot
share in the estate if their ancestors are still alive.

The specifics. Assumethat you havedied intestate and you haveno
surviving spouse or issue. In a parentelicsystem, your estate is divided
between your mother and father, or the survivor thereof, if they are alive
when you pass on. If your parents have died before you, the estateis
distributed among the issue of your parents and representation is admitted.
Thismeansthat if all your brothers and sisters survive you, they share the
estatein equal shares and their children receive nothing. Should some of
your siblings die before you, their children or, possibly, grandchildren will
also be entitled to share in the estate. The system of representation chosen
will determine how these shares ar e calcul ated.

If you have no surviving parents, siblings, nieces, nephews, or
grandnieces or grandnephews, the estate is divided into two portions. One
portionisdistributed to relatives on your mother’s side of the family and the
other portion goestorelativeson your father’s side of the family. One portion
goestoyour father’s parents, or survivar thered. I f your paternal
grandparentsdonot surviveyou, this portion is divided among theissue of
the pater nal grandparents and representation isadmitted. Thismeansthis
portion will go to your father’'s brothers and sisters in equal sharesif they all
survive you. If one or all of them die before you do, some of the estate will go
totheir children, or, possibly, grandchildren. Again the system of
representation determines how each shareis calculated. The other portionis
divided in thesamefashion on your mother’sside of thefamily. I f one side of

M7 0 Manitoba, when the estate goes totheissueit isdistributed per capita at each

gener ation. The same met hod of representation is also used for distribution among the
descendants of parents, grandparents or great-grandparents. Under the Uniform Intestate
Succession Act, when the estate goestothe issue it is distributed per stirpes. The same

met hod of representation is used for distribution of the estat e among descendants of parents,
grandpar ents or great-gran dpar ents.
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It is only when there are no issue on the paternal side*® that these two
guartersareadded tothe moneysthat are divided amongthose on the
mater nal side.

3. The need for reform
The existing determination of those next of kin who will inherit the estate
has several drawbacks. These include t he following:

1) The present law often resultsin theentireestate going to one side of
thefamily even though there are relatives on the other side. For example, a
maternal uncle receivesthe entireestate over the paternal relatives of
remoter degree.**°

2) In theory, thesearch for remotereativescan go on forever. This can
giveriseto inheritance by arelative who does not know the intestate. The
literature refersto thisrelative as alaughing heir. One author defines a
laughing heir as “one who is so distantly related to the deceased that his grief
over losing a relative is more than outweighed by his joy over unexpectedly

receiving the property”.**

3) Sometimes next of kin who know the intestat e must shar e the estate
with those who do not. For example, if theestateisshared by next of kin of
the fourth degree, the estate is divided equally among any grand nephews
and nieces, cousins, great aunts or uncles, and great-great grandpar ents who
survive the intestate. It is likely that t he grandnephews and nieces and
cousins will know the intestate better than the great aunts or uncles.

4) Sear ches for distant relatives that may or may not exist adds delay
and expense to the administration of the estate.

19 Thismeanstheintestate wasnot survived by theparents of the paternal grandfather or
their issueor by the parents of the paternal grandmother or their issue.

20 Eor several cases that illustrate this point see Hind E state supra, note 410; Re Cran
Estate, supra, note 398; Re Dixon Estates [1948] 2 W .W.R. 108 (M an. K.B.);

21 New Jersey study, supra, note 105 at 276.
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4. Andysis

a. Whichmethodis best?

Our consultation revealed that thereissupport for both methods of
determining the next of kin who will sharein the estate upon intestacy.*?
The present law, although archaic, is clearly under stood by lawyers and does
not cause problemsin identifying the next of kin who will inherit the estate.
In most intestacies wher e there is no spouse or issue, the parents, brothers
and sisters, or nephews and nieces inherit the estate. It isonly in cases
where more distant relatives inherit that the matter gets complicated. Even
these situationsdo not seem to cause a pr oblem except for situationsin which
the administrator cannot identify any next of kin who survive the intestate.
In these cases, theestate must be held for six yearsbeforeit escheatstothe
Crown under the Ultimate Heir Ad.**®

Even though the existing system is functional, it becomes more archaic
with each passing day and suffers from sever al deficiencies. We view a
parentelic system assuperior totheexistinglaw, for thefollowing reasons.

J A parentelicsystem ensuresthat thosewhoare dosest tothe intestate
will receive the estate. It prefersthose closest totheintestatetothose
mor e remote. For example, under the existing law a grandnephew, a
cousin, and a great-aunt are all of the 4th degree and would share
equally. A parentelic system prefers a grandnephew to a cousin and
prefersa cousin to a great-aunt.

. It will be easier and less costly to determine those who will inherit the
estate. Usually, it will be the intestate’s parents or issue of those
parents who inherit the estate.”* | dentifying and locating these

422 Justice Steven son, Alexander Rom anchuk, Gordon Peterson Q.C. andthe majority of
lawyersatthe Edmonton Willsand Estat es Section, CBA support aparentelic system. The
Legislative Review Committeeand Tim Rattenbury prefer degrees of consanguinity because
itisunderstood and there is no compelling reason for change.

423 R.S.A. 1980, c. U-1, s. 4. Section 4 requires the personal representative of an intestate to
pay the estate to the Crown (i.e. Provincial Treasurer) if he or she has not learned of any next
of kin within twoyears of theintestate’s death. The Crown holds the estate for a further four
years. Any next of kin may apply to the Crown within six years of the death to recover that
portion of theestatethat they are entitled toreceive. If, however, no claim ismade within
this period, the Crown isdeemed to be the heir of theintestate and claims by any next of kin
arebarred (s. 6).

2% please note that thisdiscussion assumes that theintestate hasno surviving spou se or

(continued...)
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relatives should pose no problemsin the majority of cases. In addition, it
reduces theneedto search for distant relativeswhereissueof the
intestate’s parent survive the intestate. For example, assume the
intestate is survived by a grandnephew, several cousins and some great
aunts and uncles. Under the existing law, they all share equally in the
estate because they areall of the4th degree of consanguinity. Before
distribution can take place, the personal representative must identify
all the cousins and great aunts and uncles and deter mine who survived
the intestate. Thisis not necessary in a parentelic system because the
grandnephew, being issue of the intestate’s parents, takesthe entire
estate.

. One shortcoming of degrees of consanguinity isthat it does not divide
the estat e between relatives on both sides of the family. A parentelic
system remediesthis deficiency. Division between both sidesof the
family would likely be theintention of “aver age Albertans” who find
themselvesin that situation.

The strongest argument that can be made against a parentelic system is
that it will dividetheestate between more partiesand cause a fractioning of
the estate. Instead of having the only surviving aunt take the entire estate,
the estate will be distributed among that aunt and the issue of the deceased
aunts and uncles.

The fear of fractioning of estat es caused by a parentelic system with
representation arises in the context of large families. This will become of
much less concern in the future because the size of Canadian familiesis
much smaller than it used to be. The average number of persons per family
was 3.7 in 1971 and fell to 3.1 in 1991.%° The reduction in family size is also
reflected in the average number of births per woman. This figure has fallen
from near 4 births per woman in 1960 toless than two births per woman in
1970. The Canadian birth rate is now below the replacement rate of 2.1

(...continued)
issue.

425 statistics Canada, Basic Factson Familiesin Canada, Past and Present (Ottawa:
Industry, Science and Technology, Canada, 1993) Catalogue No. 89-516 at 13, Chart 2.1
Average family size, Canada, 1971-1991.



157

children per woman.**® “Canada’s low birth rate has brought changes in
families that include: more people with fewer siblings, more only children,

more people with few cousins, aunts and uncles—in short, fewer relatives”.**’

Although we recognize that, in certain fact situations, a parentelic
system will result in morerelativessharing in the estate, we do not find this
sufficient reason toretain theexisting law. Therisk of fractioning of estates
will decrease over time and a parentelic system produces a fairer result in
more estates than does degrees of consanguinity. (L arge numbers of
surviving aunts in the existing system also lead to “fractioning” of the estate.)

If a parentelic system is chosen, we must also adopt a method of
representation that will be used within the system. The method of
representation for inheritance by next of kin must be the same asthat used
for issue. Consequently, the system of repr esentation we propose would be
that now used in Manitoba, the per-capita-at -each-generation system.

b. Should limitations be placed on those who caninherit?

We alsorecommend the adoption of arestricted parentelic system. The estate
of the intestate should escheat tothe Crown under the Ultimate Heir Ad if
the intestate is not survived by a spouse, issue, parents, issue of parents,
grandparents, issue of grandparents, or great-grandparents. We do not
support a system that extends inheritance toissue of great-grandparents.

We make this recommendation for the following reasons:

J Searching for remoterelativesisboth time consuming and expensive. A
limited parentelic system should quicken administration of estates and
decrease costsby eliminating the need and cost of searching for issue of
great-grandparents.

426 Thevanier Institute of the Fam ily, Canadian Families (Ottawa: 1994) Chart 14, Average
number of births per woman.

427 | bid. at 10.
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Thereisno strong allocative preference in favour of laughing heirs over
the universities of Alberta, which benefit by virtue of the Ultimate Heir
ACt.428

In the experience of the Alberta lawyers we have spoken with, very few
intestaciesresult in distribution to issue of the great-grandparents.
Therefore, we do not anticipate that aparentelic system will
significantly increase the number of estates that pass to the Crown
under the Ultimate Her Ad. It should, however, reduce the time the
estate must be held before it escheats to the Crown. There will be no
need to hold the estate for six yearsif it is known that the intestate has
no surviving relatives within the required family lines.

Estates that escheat to the Crown under the existing system are usually
small and do not justify the cost of an extensive search for distant
relatives.””® For too many of these estates, the cost of searching for
distant relatives would consume the estate. Since many of these estates
areoriginally administered by the Public Trustee’s Office, there being
norelativestotakeon this task, the cost of searching for remote
relativesis paid for by that office. This, of course, represents an
expenditureof tax dollarsthat, we submit, is a poor use of public funds.

428 Al money and property in an estate that passestothe Crown as ultimate heir isheldin
trust and the annual income is paid to the universities under the Universities Act in those
portionstheMinister of Advanced Education considersfair and equitable: UltimateHeir Act,
R.S.A.1980, c. U-1,s. 8.

429

Inthe Alberta Gazette, the D eputy Provincial Treasurer publishes alist of the estates

which comprise the Ultimate Heir Trust “A” fund as at March 31 ofagiven year. Thisis alist
of estates that will shortly escheat to the Crown under the UltimateHeir Act. As of March 31,
1994, the estateswhich comprise the Ultimate Heir Trust “A” fund were as follow s:

Name of Deceased Date of Death Net anount of edate
Brislan, C.W. October 10, 1988 63,336.83
Miller, Benjamin August 8, 1989 26,212.76
Giardin, Leo December 5, 1989 1,377.76
Murphy, Sidney January 2, 1990 34,495.70
Bastien, Gerald January 4, 1990 8,508.45
McClutchy, Herry July 31, 1990 13,071.04
Laine, Edward W. September 24, 1990 13,558.80
Lamarche, Rolland J.G. February 1, 1991 2,259.52
Fong, Yee April 25, 1991 27,706.22

Thelistspublished in the years 1984 to 1993 exhibit a similar profile. This confirms

information given tous by practitioners. The lawyerswe consulted advise that few estates

pass to the Crown under the UltimateHeir Act, and thosethat do are usually smallin value.
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Concern over escheat to the Crown does not justify spending tax dollars
in this fashion.

This recommendation isthe same as our tentative recommendationin
Report for Discussion No. 16 except t hat great -grandparents (but not their
issue) have been added to the list of eligible next of kin. While it will be
infrequent for a great-grandpar ent to survive the intestate, those that do will
likely be known by theintestate and should inherit the estate. This is
preferable to the est at e passing to the Crown under the Ultimate Har Ad
wherethere isa surviving great-grandparent.

We recognize that somelawyersobject strongly to escheat tothe Crown
inany situation. They will favour an extended parentelic system of the type
found in the Manitdba I ntestate Succession Act and the Uniform Intestate
Succession Act. We think that this aversion to escheat tothe Crown is more
an emotional reaction than onerooted in fact and |l ogic. We can only respond
to this reaction by emphasizing two points: (1) the risk of escheat in a limited
parentelic system is small, and (2) the size of the estates that will escheat to
the Crown does not justify the cost of searching for very remote relatives who
will not know t he intestate in most cases.

RECOMMENDATION No. 15

e Ifthereis no surviving spouse or issue, the estate should
goto the parents of the intestate in equal shares or to the
survivor of them.

e If thereisnosurviving spouse, issue or parent, the estate
should go to the issue of the parents of the intestate or
either of themto be distributed by representation.

e Ifthereisnosurviving spouse, issue, parent or issue of a
parent, but the intestate is survived by one or more
grandparents or issue of grandparents,

a) one-half of the estate should go to the paternal
grandparents or to the survivor of them, but if thereis
no surviving paternal grandparent, to theissue of the
paternal grandparents or ether of themto be
distributed by representation;



160

b) one-half of the estate goes to the maternal
grandparents or their issue in the same manner as
providedin clause (a);

but if there is only asurviving grandparent or issue of a

grandparent on either the paternd or maternd side, the

entire estate goes to the kindred on that side in the same

manner as provided in clause (a).

If there is no surviving spouse, issue, parent or issue of
parents, grandparent or issue of grandparents, but the
intestate is survived by one or more great-grandparents,
a) one-half of the estate goes to the paternd great-
grandparents, in equal shares, or to the survivor of
them, and
b) one-half of the estate goes to the maternd great-
grandparents, in equal shares, or to the survivor of
them;
but if there is only one or moresurviving great-
grandparents on either the paternal or maternd side, the
entire estate goes to the great-grandparents on that side in
equal shares. Issue of great-grandparents will not take any
share of the estate, and representation is not admitted
among issue of great-grandparents.

Paternal great-grandparents are the parents of the paternal
grandfather of the intestate and parents of the paternal
grandmother of theintestate. Maternd great-grandparents
arethe parents of the maternd grandfather of the intestate
and parents of the maternal grandmother of the intestate.

The system of representation chosen for collaterals should
be the same as that chosen for issue.

The Ultimate Heir Act should be amended to allow for an
estate to escheat to the Crown as soon as it is known that
all the family members within the required family lines died
before the intestate.
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C. Doctrine of Advancement

1. The existing law

The doctrine of advancement requires a child who has received an
advancement to account for the advancement upon the death of the intestate.
This doctrine was introduced in the Statute of Distribution, 1670 and is, in
effeat, a statutory hatchpot clause.”* The doctrine embodies the equit able
principle that a father intends to benefit his children equally.*' It remains a
part of the law of intestacy in Alberta because of secion 11 of the Intestate
Succession Act. Sincethewording of section 11 patternsitself after the
Statute of Distribution, 1670*?, old English cases interpreting the statute
still influencetheinterpretation of section 11. Before considering section 11,
the concept of advancement will be examined.

a. What is anadvancement?
One of the clearest definitions of an advancement by way of portion appear s
intwo judgment s given by Jessel J. in Taylor v. Taylor.**® Jessel M .R. said:***

| have always understoodthat anadvancenert byway of portionis something
given by the parent o establish the dildfor life, orto make what is called a
provision far him—nat a mere casual payment of this kind. You may make the
provision by way of marriage portion on the marriage of the child. You nay make
it on putting him into a profession or business in a variety of ways: you may pay
fora conmission, yau may buy imthe goodaill of a business and give him
stack in rade; all these things | urderstand tobe partions or provisions. Agan, if

30 MM K. Whitaker, “Hotchpot Clauses” 6 E.T.J. 7 at 11.

! Sherrin & Bonehill, supra, note 7 at 248; Hardingham, Neave & Ford, supra, note 7 at
432.

432 The Statute of Distribution, 1670 provided:
...in caseany child, other than the heir at law, who shall haveany estate by settlement
from the said intestate, or shall be advanced by the said intestate in his lifetime by
portion not equal tothe share which will be duetotheother children by such
distribution as aforesaid; then so much of the surplusage of the estate of such intest ate,
tobedistributedto such child or children asshall haveany land by settlement from the
intestate, or were advanced in thelifetime of the intestate as shall mak e the estat e of all
the said children to be equal asnear ascan be estimated. But the heir at law,
notwith standing any land that he shall have by descent or otherwise from the intestate,
istohavean equal part in thedistribution with therest of the children, without any
consideration of thevalue of theland which he hasbedescent,or otherwisefrom the
intest ate.

433 (1875), L.R. 20 Eq. 155.

434 |pid. at 157.
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in the absence of evidence yau find afather giving alarge sumto achild inone
payment, there is a presumption that that is intended to start him in life or make
a provisionfor im; but if a small sumis sogivenyou may require evidence to
show the purpose. But | do not think that these words "by portion™ are to be
disregarded, ror is the word "advancement"” tobe disregarded. It is not every
payment made to a child which is to be regarded as an advancement, or
advancerment by way d portion. In every case which | have been referred there
has either beena settlemert itself, or the purpose far whichthe payment has
been made has been shown to be that which everyone would recognize as
being for edahlishingthe child a makinga provisonforthe child.

In the second judgment given in that action, Jessel M.R. held:

... nothing cauld be more productive o misery infaniliesthan if hewere tohdd
that every merrber of the family must account strictly for every sum received
froma parent. Acoording tohisview, nahing was anadvancenren urless it
were gvenonmarriage, or toestalish the childin life. Prima fecie, an
advancenert mug be mack ineatly life; but ary sumgiven byway of makinga
permarent provision far the child woud cone within the termestabdishing for
life.

Thedefinition of an advancement found in Canadian authority thatis
most often dted is found in Re Hall .*** It reads as fdll ows:

Under our law an advancement is neither a loan or a debt to be repaid, nor an
absdutegift It isa besowmert of property by aparent an achild on condition
that if the dornee claims toshare intheintestae estate o the doror, he shall
bringin this property fa pumpaoses o equd didribution.

Widdifield on Exeautors Accounts (5th ed, 1967) cites this definition and then
at page 182 explains:

The word "advancenent” starding by itself has a narow and redtricced meaning,
and isa word gppropriateto an early periodin life. it may na beeasyto dcefire
with precisonwhat is meant by "advancemert inlife", since the meaning may
depend, to agreater orlessdegree, on drcumstances, bu it seens to paint to
some occasion out of every day caurse, when the beneficiary has in mind some
ad orundertaking which calls for pecuniary autlay, andwhich, if propery
conduded, hdds out a progpect of something beyond a mere trarsiernt benefit or
enployment. Thus, if the bendficiary were gaing to enter into business, or toget
married, or to build a dwelling-house, or to make some unusud repairs or
renovation it woud be aproper occasion far atrustee touse his dsaretiorn
Bailey v. Baley (1838) 14 Atl. R 917, gpproved of inBrodke v. Brodke, 3
OWN.52.

435 (1887), 14 O.R. 557 (Ch.D.) at 559.
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b. Doctrine of advancement
Thedoctrine of advancement finds itspresent form in section 11 of the
I ntestate Su ccession Act, which reads as follows:

11(2) Ifachild of a person who has died wholly intestate has been advanced by
tha persan by portion, the portionshall be redkoned, for the purposes of this
section only, as part of the estate d the inegtate dstiibuable acoording tolaw:

(2 Ifthe advancement is equal to or greater than the share of the estate that
the child would be entitled to receive under the previous sections of ths Act, the
child and his descendarts shdl be excluded fromary sharein the estate.

(3) If the pationbywhichthe child was advancedis less thantha share, the
child and his descendarts are entitled to receive so much anly of the estate of
theintestate as is suffident to make dl the shares dof the children inthe edtate
and the advancement as nearly equal as possible.

(4) Thevdue of any pation so advanced shdl bedeenmedto ke the value as
expressed by the intestate, or acknowledged by the child, in writing; otherwise
the value shall be deemed to be the value of the portion when advanced.

(5) Unless the advancement has been expressed by the intestate, or
adknowledged by the dhild, in writing, the onus of proving that a child has, with a
viewto apartion, been maintained or educated, or been gvenmoney, is on the
person so asserting.

Thesection applies only when thereisnowill; it doesnot applytoa
partial intestacy.** The value of the portion so advanced shall be deemed to
be thevalue asstated by theintestate or acknowledged by thechildif the
declaration or acknowledgement isin writing. Otherwise, thevalueis the
value of the portion when advanced.*’

The doctrine benefits only the children of the intestate. Therefore, the
spouse’sshareisnot increased by thedoctrineand an only child need not
account for any advancement.**® Moreover, the doctrine applies only to
children. Other heirs, such asgrandchildren or nephewsand nieces do not
have to account for advancements made to them. The descendants of a child
who received an advancement, do, however, have to account for the
advancement made to that child. Inresult, agrandchild does not have to

438 Section 11(2).

37 Section 11(4).

438 Sherrin & Bonehill, supra, note 7 at 249; H ardingham, Neave & Ford, supra, note 7 at
433. But see a criticism of thelaw by J. Cunningham, “The Position of the Widow in an
Advancement of Portion” (1988-89) 9 E.T.J. 23.
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account for an advancement made directly to the grandchild, but does have to
account for an advancement madeto the grandchild’s parent.

The court must carry out atwo-step calculation when there has been an
advancement. First, theamount of theadvancement is added to the portion
of the estat e available for the issue and then the portions are determined. If
the advancement does not exceed the portion the child istoreceive, the estate
will pay the difference between the portion less thevalue of the advancement
already receved.”® If the advancement exceeds the portion that the child was
to receive, then the child receives nothing from the estate.*”® The calculation
isthen redoneusingtheactual portion of the estate availablefor distribution
to the issue and assuming the child predeceased the intestate and died
without issue.

An example will show how thecal culation works. Assume theintestate
dies leaving two children, C1 and C2. The net value of the estate is $50,000.
During her lifetime, the int estate made an advancement of $10,000 to C1 to
helpin the purchase of a business. The $10,000 is added tothevalueof the
estate, and the $60,000 is divided into two portions. C1 receives $20,000 from
the estate and C2 receives $30,000. The result isthat both receive $30,000
from theintestate but C1 received this amount as an advance and as an
inheritance. If C1 had predeceased the intestate, her children GC1 and GC2
would have to account for the $10,000 advancement received by C1. GC1 and
GC2 would each receive $10,000. The grandchildren, however, would not
have to account for any advancement made directly tothem. So, if the
intestate had made an advancement of $10,000 to C1 and $20,000 to GC1
and Cldied beforetheintestate, GC1would still receive $10,000 from the
estate.

¢. Onus and burden of proof

Those asserting that there was an advancement have the onus to prove the
transfer of property to the child was an advancement. Statutes dodiffer asto
the evidence that will satisfy this onus.

3% |ntestate Succession Act, R.S.A. 1980, c. | -5, s. 11(3).

0 1pid at s. 11(2). Thissituation occurredin Blakeney v. Seed, [1939] 1 W.W.R. 321

(B.C.S.C.).
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. Ontario legislation has since the 1860s required that “a child advanced
is bound to bring into hotchpot that wherewith he has been advanced,
be it real or personal estate, only where it is so expressed in writing”.**

. Manitoba does not treat an inter vives transfer of property to a successor
as an advancement unless the intestate declares that it is an
advancement or the recipient acknowledges that it is an advancement.
The declaration by the intestate can be oral or in writing but must be
given at thetimethegift wasmade. The acknowledgement of the
recipient can be oral or in writing and can be given at any time.*?

J In theremaining common-law provinces, the onus of proof can be
satisfied by something not in writing.*”® Since intest ates do not often
make their intentions known, evidentiary presumptions play a
significant role. It isusually sufficient for a person asserting an
advancement to make a prima facie case and then the onus, in the sense
of introducing evidence, shifts. A prima facie case is often made out by
eviden ce of payment of alarge sum of money.*** Yet, the presumption
that a large sum of money isan advancement cannot operate wherethe
statuterequiresthat the advancement be proven by an
acknowledgement in writing or “by evidence taken under oath before a

court of justiceand not otherwise”.**

2. Law reform trends on the issue of advancement

The law reform bodies that have consider ed the doctrine of advancement
either recommend repeal of the doctrine or recommend restriction of its
application.

“L Eilman v. Filman (1869), 15 Grant’s Ch. Rep. 643 at 648. The doctrine of advancement is

still part of the Ontario law. See Estates Administration Act, R.S.0. 1990, c. E22, s. 25 and
K.T. Grozinger, “The Ontario Law of Advancement on an Intestacy” (1993) 12 E.T.J. 396 at
403.

%2 TheIntestate Succession Act, C.C.S.\M ., c. -85, s. 8(1).

443 Thelegislationin theremaining common law provincesis either identical or similar to
section 11 of the Intestate Succession Act, R.S.A. 1980, c. |-5.

444 See Blakeney v. Seed, [1939] 1 W.W.R. 321 (B.C.S.C.) and Re Evaschuk (1983), 15 E.T.R.
56 (Man. Surr. Crt.), which both follow Taylor v. Taylor (1875), L.R. 20 Eq 155. This old
English case held that if a parent gives alarge sum to achild in one payment, thereis a
presumption it wasintended to start himin life.

45 \Whitford v. Whitford, [1942] S.C.R. 166; Grozinger, supra, note 441.
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TheLaw Commission (England) recommended r epeal of the hotchpot
rules for the following reasons.** First, the English hotchpot rules are
complicated and difficult toadminister. Second, they are unjust because the
rules only apply to children. Third, the dodrine can operate to defeat
intentions of the intestate. The intestate rarely indicates hisintention and,
therefore, an advancement isusually proven using assumptions. Thismay, in
fact, defeat theintentions of the intestate. Last, it isdifficult toprovide for all
the benefits received during the lifetime and at the death of the intestate.
Actingon thisrecommendation, the English Parliament repealed the
hotchpot rulesin respect of all intestates that died on or after January 1,
1996.*"

The British Columbia Commission thought the intestacy rules should
distribute the property of the intestate on death and not remedy any unequal
treatment of children that may have ocaurred during the intestate’s
lifetime.**®

The Uniform Law Conference of Canada accepts the premise that today
most inter vivos transfers of property are not intended to be advancements.**
In order to protect therecipientsof such transfersandtoreduceacrimonious
litigation, the Uniform Intestate Su ccession Act requires written evidence of
theadvancement, either from theintestate or recipient of the property. An
inter vivos transfer of property to a child is not treated as an advancement
unlesstheintestate declaresin writing that it isan advancement or the child
acknowledgesin writingthat it is an advancement. Thewritten declaration
of the intestate must bemade at the time the gift was made; the written
acknowledgement of the recipient can be given at any time. Theresultisa
very restricted application of the doctrine. The Uniform Law Conference of

Canada, however, did not go asfar asrecommending repeal of thedoctrine of

48 En glish study, supra, note 108 at 12.

7 | aw Reform (Succession) Act, 1995 (U.K.) 1995 c. 41, s. 1.

48 | R.CB .C., Report on Statutory Succession Rights, supra, note 177 at 38-39.

49 Uniform Law Conference, Proceedings of the 65th Annual Meeting, Appendix J at 232-33.
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advancement. It did make the new rule apply to all respective heirs, instead
of to children only.**°

The Uniform Probate Code contains a similar section. The NCCU SL
believes that most inter vivostransfersare either absolute giftsor part of an
estate plan.”** If an individual wantsthe inter vivostransfer tobetaken into
account upon death, the individual can make awill or charge the gift as an
advance by declaringin writing that this is the case. Section 109 of the
Uniform Probate Code applies to advances made to the int estate’s spouse,
descendants and collaterals. If the individual who has received the
advancement dies beforetheintestate, theissue of that individual do not
have to account for the advancement unless the declaration of the intestate
states that this should happen. “The rational isthat thereis no guarantee
that therecipient’s descendantsreceived the advanced property or its value

from the reci pient’s estate’.*?

The Manit oba Commission also agrees with the premise accepted by the
Uniform Intestate Succession Act and the Uniform Probate Code. Inits
opinion, however, the requirement of awritten declarationistoo restrictive
because it isunlikely that those people who die intestate will have the
foresight to prepare such a declaration.*® It recommended that the doctrine
of advancement apply only in situations where 1) the intestate had expressed
an intention, orally or in writing, that the property was to be an
advancement, or 2) the child had acknowledged orally or in writing that the
property was to be an advancement. The Manitoba legislature accepted this
recommendation. The Manitoba Commission recommended that the doctrine
continue to apply only to children of the intestate.

3. Andysis

a. Does the doctrine serve a useful purpose in today’s society?
Underlyingthetrend of restriction (or abolition) of the doctrine of
advancement isthe nation that most inter vivos transfersof property to

450 | pid.

1 Uniform Act on Intestacy, Wills, and Donative Transfers, 1991, Comment on section 109
of Act.

452 Uniform Probate Code, 11th ed., Official 1993 Text with Comments, at 54.

453 M.L.R.C., Report on Intestate Succession, supra, note 32 at 50.
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children are meant to be absolute gifts, and not advancements. To test this
premise, we questioned Alberta lawyers who practicein thisarea. The
experience of the lawyers who responded to our questionnaire*** wasthat
while many inter vivos transfersareintended asabsolute gifts, a significant
number of Albertans want large inter vivos transfersto children to be taken
intoaccount upon the distribution of their estate. In our consultation on
Report for Discussion No. 16, therewasalso a difference of opinion asto
whether the doctrine of advancement continued to serve a useful function in
the present day.**®

We conclude that some Albertans want inter vivos transfersof property
to children to be taken into account upon the distribution of their estate and
others do not. This division of gpinion makes it difficult to design law based
on the intention of most Albertans. Nevertheless, the doctrine of
advancement serves the principle of equal treat ment of children. Thisisa
fundamental principle guiding our proposals for reform in thisarea. If we
must err as to what the intent of most Albertans is concerning inter vivos
transfers, we prefer to err on the side of equal treatment of children.

b. Should others, besides children, be made to account for an advancement?

When should an heir haveto account for a gift transferred tothe heir during
the lifetime of the intestate? Historically, the answer was that all children
who received a gift that wasintendedto advancethem in life should account
for that gift for the benefit of all the intestate’s children. The modern trendis

4% Of the 11 lawyers who responded to the questionnaire, 9 lawyers thought m ost inter vivos
transferswereintended by the donor to be an absolute gift. Two lawyersthought thiswasnot
thecase. Onelawyer indicated that of hisclients who had transferred property worth more
than $10,000 to children, about half wantedthistransfer tobeadjusted in thewill so that
each child eventually receives the sam e amount of property. The other half intended an
absolute gift. Five of these lawyers, however, are of the opinion that the doctrine of
advancement still serves a useful purposein today’s society. Four lawyershold thecontrary
opinion.None of the lawyershad experienced a situation in which the doctrine had operated
to defeat the intention of the intestate. Several of the lawyers indicated that the issue does
not arise that often in intestacies.

5% Three commentatorsview it asno longer serving a useful function and two view it as still
being of relevance. The LegislativeReview Comm ittee, Gor don Peter son Q.C., and Tim
Rattenbury argue for repeal of the doctrine of advancement in th e context of intestacy.
Gordon Peterson notedthatitisdifficult to know when a gift wasintended to be made or
when an advancement was made such that it must be broughtinto considerationin an
intestacy. Inhisexperience, many parents have good reason for gifting more to one child than
the othersreceive. Alexander Roman chuk expressed support for the recomm endation in RFD
No. 16 and Justice Stevenson argued in favour of an updated doctrine of advancement.
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to make any heir account for the gift when the intestate declares orally or in
writing that this should be done.

Thedoctrine of advancement cannot operate outside the presumption of
equal treatment of children without strict evidentiary requirements
concerning inter vivos transfers to ather heirs.**® But these same evidentiary
requirements work against equal treat ment of children. Those who die
without a will areunlikely to declare orally or in writing that an inter vivos
transfer of property to achild isto be treated as an advance. Nevertheless,
therewill bemany parentswho dieintestatewho will have this intention.
Extending thedoctrineto all heirs and imposing stricter evidentiary
requirements mak es the doctrine useless because this cour se of action fails to
serve the principle of equal treatment of children and does little else. We see
no benefit in extending the doctrine beyond its existing scope.

c. Should a child's issue have to account for advances made to a child who predeceases
the intestate?
Section 6(3) of the Uniform Intestate Succession Act deals with when those

taking the share of their deceased parent need account for property advanced
to that parent. The section states that such an advancement need only be
accounted for where the declaration or acknowledgment so provides. The
recommendation continues the policy of limiting the doctrine of advancement
to cases in which it is clearly intended.*’

The Manitoba Law Reform Commission took another approach to this
issue. It thought reform could not proceed on the basisof intention of the
average intest at e because few parents give any thought asto how an
advancement to a child should affect a grandchild. Instead, it suggested that
aclear rule govern all situations of advancement. It thought the existing rule

456 Why is this? It flows from thefactthatthe presumption of equality works well for
children, but not for competitions between all of the intestate’s potential heirs. For example,
one cannot assume that theintestatewished totreat his or her spouse and children equally.
Information available to us shows that spouses treat their spouses more generously than
their issue. In afirst marriage, the majority of testators give their entire estate to their
spouse to th e exclusion of children of the marriage. Since the evidentiary presum ptions used
to prove an advancement would not apply outside of context of children, oneis left with
looming evidentiary problemsin proving an advancement.

47 Uniform Law Conference of Can ada, Proceedings of the 65th Annual Meeting, Appendix J
at 232-33.
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that a grandchild must acocount for an advancement given to his or her parent
produced afair result. The commission made no recommendations for change.
The child’'s issue should account for an advancement made to a child who
predeceased t he intestate.

In our opinion, theanswer tothis question depends upon the system of
representation chosen. If a per stirpes method isadopted, it is logical for
children of the deceased child to account for any advancement madeto that
child. These children are stepping into the shoes of their parent and should
be in no better position. Where, however, the children of the deceased child
sharein theestatein their own right, such aswith the Manitoba system of
representation, then it becomes less clear whether the children should
account for advances received by their deceased parent. If the children take
intheir own right, their share should only be reduced by an advancement
received by their parent where that property was eventually received by
them. Yet, one cannot assume that the children received the money advanced
to their deceased parent.

Theultimate decision should depend upon thetype of representation
adopted in the proposed intestacy rules. Since we have recommended
adoption of the Manitoba system of representation, we also recommend th at
grandchildren not haveto account for an advance made totheir parent.

d. Must the intestate declar e the transfer of property to be an advancement? Must the
recipient acknowledge in writing that the property received was an advancement?

In most cases, the intention of the intestate will not be known by those who
survivetheintestate. This fact combined with the evidentiary presumptions
will result in inter vivos transfers of valuable property being brought into
account. This leads to equal treat ment of children and eliminates the family
tensions that arise when children perceive their parents have treated them
unequally. This seems preferable unlessthis isnot intended by a lar ge
majority of intestates. At this point in our consultation, weareof theopinion
that the number of Albertanswho would want a child to account for inter
vivos gifts of significant value justifies retention of the existing evidentiary
requirements of proof of an advancement.
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e. Atwhat point in time should the advancement be valued?

Subsection 11(4) provides that “the value of any portion so advanced shall be
deemed to be the value as expressed by the intestate, or acknowledged by the
child, in writing; otherwise thevalue shall be deemed to be thevalueof the
portion when advanced”. This produces afair result and avoids the problem
of valuation that arises in cases of assets of flucduating value. No change to
the existing law is needed.

f. Should the doctrine of advancement apply to partial intestacy?

Early judicial interpretation of the Statute of Distribution, 1670 held that the
doctrine of advancement only applied where the entire estat e passed by
intestacy. It did not apply in the case of partial intestacy. The courts of equity
were concerned that the application of the doctrine to partial intestacies
would lead to inequality, not equality. The problem was that, under the
doctrine, giftsreceived under the will were not brought into account, only
advancements made during the lifetime of the intestate. This unequal
treatment of bequestsand advancementscould lead to unequal treatment of
children.*® For this reason, section 11 of the Alberta I ntestate Su ccession Act
restrictsthedoctrine of advancement to situationsin which the “person has
died wholly intestate”.

The existing law is adequat e. The doctrine should not apply to partial
intestacies.

RECOMMENDATION No. 16

The doctrine of advancement should continue to operate inthe
new regime but it should be limited to children of the intestate.
Grandchildren of the intestate should not have to account for
advancements received by their parents.

D. Survivorship

1. The need for reform

Underlying all intestacy rulesisthe assumption that those who receive the
estate will survive the intestate for the duration of their natural lifetimes.
This assumption can lead to difficultieswhen, in fact, theintestateand one

458 Hardingham, Neave & Ford, supra, note 7 at 433-34.



172

or more benefidaries dieat the sametime, or within a short time of each
other, or in draumstancesrendering it uncertain which of them survived the
other or others.”® Injuries sustained in a common accident are usually, but
not always, the cause of such simultaneous or successive deaths. Unrelat ed
natural causes can create the same situation. In this part, we consider
whether special rulesfor distribution of theestate areneeded when, in fact,
theintestateand beneficiary die at thesametime, or within a short time of
each other, or in circumstances rendering it uncertain as to which of them
survived the other or others.

Two problems arise when a beneficiary dies a short time after the
intestate or is deemed to die after the intestate.*®® Firdgt, the intestate’s estate
is eventually distributed tothe beneficiary’'sheirsasopposed tothe
intestate' sliving heirs. Second, the situation can giverisetoincreased costs
of administering the estates. The following examplesillustrate these
problems. Assume a husband and wife areinjured in a motor vehicle
accident. The wife dies at the scene of the accident and the husband dies two
days later. Neither left awill. The husband and wife have no children, but
their parentssurvivethem. Presently, thewife'sestate passes on tothe
husband because he survived her. This property along with any property
owned by the husband is distributed to the husband’s parents. The wife’s
par ents receive nothing. We do not believethat thisiswhat most Albertans
woul d want to happen in thissituation.

459 The Survivorship Act, R.S.A. 1980, c. S-31, dictates special rules asto order of death when
deathsoccur simultaneously orin circumstances rendering it uncertain which person
survived the other or others. Section 1 of the Act provides:

1. If 2 or more persons die at the sametime a in circumstances rendering it uncertan

which of them survived the other or others, the deaths are, subject to sections 2 and 3,

presumedto hawe ocaurred inthe order of seniority, and accordingly the younger is

deemed to have survived the dder.

Therecent decision of the Alberta Court of Appeal in Mandin Estatev. Willey (1998), 160
D.L.R. (4”‘) 36 reveals that this section has limited application in intestacies. I n that case, the
Court of Appeal heldthatin asituationin whichthe order of death isuncertain, the potential
beneficiary under the Intestate Succession Act isdeemed to predecease theintestate. T his
case will be discussed in more detail later. In the context of intestacies, section 1 will probably
only determine who is the surviving joint-tenant of property that was owned jointly by
personswhodied atthesametimeor in circumstances that make it impossibleto know the
order of death.

460 I hid.
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A variation of thisexample illustrates the same problem but in the
context of a second marriage. Assumethe wife had a child from a previous
relationship. If the husband did not survive the wife, the wife would likely
want her entire estate to go to that child. Under the existing law, the
husband (and through his estate, his parents) would receive $40,000 plus
one-half of the residue of the wife’s estate. The child would receive the other
half of theresidue. It isunlikely that the average Albertan would want this
result.

The existing law also gives rise to needless administration costs where a
husband and wife are killed in acommon acddent and ar e survived by their
issue. Assume t he couple die as described above, but they ar e survived by
their three children. Neither had a will and neither had children from
another relationship. Presently, thewife’sestate would be probated, some
gangtothe husband and some tothe children. The husband’s estate woul d
then be distributed among the children. If the intestacy rules contained a
survivorship provision, the costs of transferring a portion of thewife'sestate
to the husband would be eliminated. Both est at es would be distributed
directly to the children. If the wife had titleto all the property acquired
duringthemarriage, then therewould be noneedto administer the estate of
the husband. The actual savings will depend upon which spouse holdstitleto
which assets.

2. Possible solutions

There are several ways of minimizing or eliminating the two problems
discussed above. Let uslook at each in turn. Oneof these potential solutions,
being the Alberta Court of Appeal decisionin Mandin Estatev. Willey,** is of
recent origin and cameinto existence after issue of Report for Discussion No.
16.

a. Recent developments in the inter pretati on of the Survivorship Act

The recent decision in the Mandin Estate v. Willey*®* minimizes the number
of situations in which a benefidary isdeemed todie after theintestate, and
ther efore, has t he effect of ensuring that the intestate’s property passes to
living benefidaries. In that case, a boy murdered his mother, two sisters and

461 Supra, note 459.

482 1 pig.
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his stepfather in circumstances in which the order of death was unknown. By
order of the Surrogate Court, the boy was barred from receiving any inter est
from hismother’s estate. The question arose as towhowouldinherit the
mother’s estate. If the two daughters were deemed to have survived the
mother, theassetswould pass tothedaughters estates and then, by way of
intestacy, totheir father, lan MacLean. Hewastheex-husband of the
deceased mother. | f the daughter s were deemed to have died before their
mother, theassetswould pass to her surviving parent, Hilda Willey. Since
the personal representatives of the deceased husband relinquished any claim
the husband may have had in the estate of his wife, there was no issue as to
whether the husband was deemed to outlive the wife.

The relevant sections of the Survivorship Act*® are as fdlows:

1. f2 a nore personsdieat the same tire o in ciraumstances rendering it
uncertainwhichof themsurvived the ather or others, the deaths are, subjectto
sections 2 and 3, presunedto have occuredin the arder of seniority, and
acoordingly the yaunger is deened tohave survivedthe dder.

2. \When astatute ar an instrunert cantains a provison for the disposition of
property gperdive if a persan designatedin the statute or instrument
(@) dies before another person,
(b) dies at the same time as another person, or
() dies in circumstances rencering it uncertain which of them survived
the ather,
and the designated person dies at the same time as the other person or
in circumgances rendering it uncertain which of them sunivedthe aher,
then, far the purposes of tha dispaosition, the case for whichthe statute or
instrument provides is deemedto have accured

lan MacLean argued that section 1 governed the case and this meant the
daughter s were deemed to survive the mother. Thereferenceto “statute” in
section 2 should be restricted to statutes, such as the Insurance Act, which
have other presumptions as to the order of death. Hilda Willey argued that
the I ntestate Succession Actis a statutethat provides for thedistribution of
theestate if the daughters predeceased the intestate, and therefore, by virtue
of section 2 this is deemed to haveoccurred and the presumption in section 1
does not apply.

463 R S.A. 1980, c. S-31.
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The Court of Appeal accepted the arguments put forth on behalf of Hilda
Willey. In coming to its decision, it declined to follow a body of case law that
considered the inter play of competing presumptions asto order of death
found in section 1 of the Survivorship Act and the Insurance Act. Instead, it
interpreted Re Gupta Estate,*** a decision of Egbert J., as having accepted a
similar argument asthat presented by Hilda Willey.*® The problem with the
Gupta caseisthat it is not clear that thisargument was made, although the
resulting decision can be explained on that basis. In comingtoitsdecision,
the Court of Appeal also accepted thereasoning of thetrial judge. Oneof the
reasons thetrial judge gave for accepting Hilda Willey’s argument was
that:**®

That interpretation permits the object of the [Survivor ship] Actto be carried out. It seems
to me equally improbable to find a reasonable intention in a donor or a statutory purpose

in legislation to make a gift to a person who died at the same time as the donor as to one
who predeceased the donor.

This and other parts of the judgment suggest that the trial judge viewed
section 2 of the Survivorship Act as ensuring that assets of the deceased
passed to his or her living heirs as opposed to heirs of the deceased
beneficiary.

The decision in Mandin Estate v. Willey should reduce the number of
situations in which the intestate’s estate is distribut ed to a beneficiary who
died at the sametimeas theintestate o in dracumstances makingthe order
of death unknown. This decision will not, however, prevent the intestate’s
estate from passing to a beneficary who survives the intestate by only afew
days. So there will still be situations in which the property of the intestate
passesto the beneficiary’sheirsasopposed to theintestate’'sliving heirs.

b. Reform of the Survivorship Act

The problems discussed above would not arise if our recommendationsin
Report No. 47, Survivorship were implemented. In that report, we
recommended that the seniority rule set out in section 1 of the Survivorship

464 (1985), 38 Alta. L.R. (2d) 110, 19 E.T.R. 106 (Surr. Crt.).

% 0on this point, the Court of Appeal disagreed with thetrial judgein hisinterpretation of
the Gupta decision. It did, however, agree with the other decisions of the trial judge.

46 Mandin Estatev. Willey and MacLean (1996) 194 A.R. 22 (Q.B.) atpara. 20.



176

Act*® be replaced with alapserule. The lapse rule would provide that for all
purposes affecting legal or beneficial ownership of property, a person whois
not proved to have survived a decedent owner by five days shall be deemed to
have predeceased him or her. From this general rule, we carved certain
exceptionsthat areunrelated tointestate succession. We also recommended
that if all of the joint tenants of property failed to survive their co-tenants by
five days, each shall be deemed to have an equal share in the property.

The recommendation concerning co-tenants is essential to bringing
about afair result in these situations. Let us go back to the first example
wher e the couple without children die within a short time of each other.
Assumethe couple owned a home and a bank account as joint tenants and
that these were their only assets. In thissituation, alapse rule, by itself, does
not solve the problem. The major assets will pass outside of the wife’s estate,
by right of survivorship, to the husband who died afew days after t he wife.
Therewould be nothing in the wife's estate to be distributed to her parents. A
lapse rule plus a deemed sever ance of the joint tenancies, however, will
ensurethat one-half of the assetsgoes tothewife’'sparentsand one-half to
the husband’s parents.

Although we still are of the opinion that thisis the better method of
reform, we will also provide an alternative reconmendation that isrestricted
to the area of intestate succession. Reform within the I ntestate Su ccession Act
will goalong way to saving the above-mentioned problems, but the problem
of assets heldin joint tenancy will remain. Jointly held assets will not form
part of the estate of the joint tenant who dies first.

c. Statutory survivorship clause

These same problems present them selves for people who prepare a will.

When drafting the will, lawyer s solve these problems by including a clause
that providesthat if a certain beneficiary does not survive thetestator by a
certain period, the portion of the estate designated for that beneficiary will be
distributed to other benefidaries. Such a clause is known as a survivorship
clause. The purpose of such a clause is twofold: (1) to ensure that the estate
goestothetestator’'sliving beneficiariesasopposed totheheirsof the
deceased beneficiary and (2) to eliminate needlessadministration costs.

467 R S.A. 1980, c. S-31.
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Since most law refarm agencies are of the opinion that an intestate
would want the estate to goto his or her living beneficiaries, as opposed to
theheir'sof the deceased beneficiary, they have recommended the adoption of
the statutory equivalent of a survivorship clause. Both the Uniform Intestate
Succession Act*®® and the M anitoba I ntestate Su ccession Act*®® contain the
following provision:

Any person whofails to survive the intestate for 15 days, excluding the dates of
death of the intestate and of the person, shal be treated as if he had
predeceased the intestate far the purpose of succession under this Act.

The Law Commission (England) recommended that a spouse should only
inherit if heor she survives for a period of 14 days, but theresulting
legislation used a period of 28 days.*’® Under the Uniform Probate Code, an
individual who fails to survive the decedent by 120 hoursis deemed to have
predeceased t he decedent for the purposes of intestate succession.*”* All of the
stat utes provide that the section does not apply where its application would
result in escheat to the Crown.

3. Recommendation

We recommend that, in t he absence of reform of the Survivorship Act, the
intestacy rulesshould contain the statutory equivalent of a survivorship
clause.*”? The provision should deal with all persons who fail to survive the
intestate for arequired period and not just tothespouse. Therequired period
should not be solong astointerferesignificantly with theadministration of
estates but should be long enough to deal with deathsarising from a common
accident. The 15-day period used in the Uniform I ntestate Su ccession Act and
the Manitoba I ntestate Su ccession Act is acceptable. Using this period also
contributesto uniformity of legislation. The rule should not apply whereits
application would result in escheat of the estate to the Crown.

468 Section 5.

%9 |ntestate Successi on Act, S.M . 1989-90, c. 43, C.C.S.\M ., c. |-85, s. 6(1).

470 | aw Reform (Succession) Act, 1995 (U.K.) (1995 c. 41), s. 1.

4rt Uniform Probate Code, Section 2-104.

472 . . . . . . )

Our recommendation concerning survivorship received little comment. It received support
from thel egislative Review Committee, Alexander Romanchuk and Gordon Peterson. No one
argued against therecommendation.
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The provision should read like that of s. 5 of the Uniform Intestate
Succession Act, which is as follows:

5(1) Any person whofailsto sunive the intestate far fifteen days, excluding the
dates of death of the intestate and of the person, shall be treated as if he had
predeceased theintestate far purposes of succession under this Act.

(2 Ifthe death of a person whowould otherwise be a successor has been
established, but it camat be established that that person survived the inestate
for the periad reguired by subsedion (1), that persaon shdl be treated asif he
had faledto suwvive the intedate far the required period.

(3) Thissection isna applicable when itsapplication woud result in a
distribution of the intedtate estate by escheat.

We have considered whether we should adopt the five-day period
proposed in Report No. 47, Survivorship or the 15 daysusually used in
intestacy legidation. Since this reform proposal only relatestointestate
succession, we chose 15 days because it reflects what is done elsewhere in
intestacy legislation. Thefive- day period is more appropriate for reform of
survivorship law which hasmore general application.

This recommendation is still of value even in the aftermath of Mandin
Estatev. Willey. The propaosed survivorship provision will eliminate the type
of litigation seen in Mandin, which involved trying to determine who lived
the longest after being shot, and will address t he problem more completely.
While Mandin reduces the number of situations in which the intestate’s
property passes to the benefidary’s heirs as opposed to the intestate’s living
heirs, it does not apply where the order of death is known. A survivorship
clause in the Intestate Succession Act is still needed to deal with the situation
inwhichthe beneficary dies a few days after the intestate and to eliminate
theinvestigation asto order of death wherepeople diewithin minutes or
hours or days of each other.

RECOMMENDATION No. 17

If the Survivorship Act is not anended as recommended in
Report 47, the Intestate Succession Act should contain the
statutory equivalent of a survivorship clause.

E. Relatives of theHalf-Blood
Section 9(2) of the Intestate Succession Act provides:
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9(2) Kindred d the halfblood shall inherit equally with those of the whde-blood
in the same degree.
We donot propose any change to the existing law because nothing suggests
that it causesa problem. Section 9(2) should continueto be the law of
Alberta.

RECOMMENDATION No. 18
Kindred of the half-blood should inherit equally with those of
the whole-blood in the same degree.

F. Conclusion

Theexisting intestacy schemewasdesigned to serve a society in which
wealth was transferred from one generation to another, inheritance between
spouses was exceptional, divorce wasrar e and cohabitation outside marriage
was viewed as sinful. Sincethisis nolonger the society in which welive, the
existing intestacy scheme produces undesirable results in today’s society.
Thereisaneed for creation of an intestacy scheme that serves modern
society.

Oursisasociety in which the surviving spouse has replaced children as
theprimary beneficiary, divor ce and remarriage is prevalent, cohabitation
outside marriage is commonplace, and section 15 of the Canadian Charter of
Rightsand Freedoms has been inter preted to extend protection to those who
cohabit outside marriage in relationships ssmilar tomarriage. In designing a
new intestacy scheme we have recognized the trends in family life in Alberta
and have been guided by the intention of intestates. Whenever possible, we
have made recommendationsthat would reflect what the majority of persons
in agiven familial situation would want to happen to their property on death.
It is our hope that this schemewill adequately serve Albertansfor many
decades to come.
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PART IV—DRAFT LEGISLATION

Proposed Intestate Succession Act

Definitons 1.(1) Inthis Act,

(a) “estate” includes both real and personal property and
means the net estate after payment of the charges
thereon and thedebts, funeral expenses, and expenses of
administration;

(b) “cohabitant” meansa person of the opposite sex who,
while not married to the intestate, continuously
cohabited in amarriage-like relationship with the
intestate

(i) for atleast three yearsimmediately preceding
the death of the intestate, or

(i) immediately preceding thedeath of the
intestateifthey are thenatural or adoptive
parents of a child;

(c) “issue” indudes all lineal descendants, whet her born
within or outside marriage, of the ancestor;

(d) “successors” meansthe persons who are entitledtothe
estate of an intestatethrough success on under this Act.

(2) Although nosingle factor or factors determineswhether a
relationship qualifies as marriage-like, the court should
consider the following factors in determiningifthe daimant’s
relationship with the intestate was marriage-like:

(@) thepurpose, duration, constancy and degree of
exdusivity of the relationship,

(b) theconduct and habits of the partiesin respect of
domestic services,

(c) thedegreetowhichthe partiesintermingletheir
finances such as by maintaining joint checking, aedit
card or other types of accounts, sharing lcan obligations,
sharing a mortgage or lease on the household in which
they live or on other property, or titling the household in
which they live or other property in joint tenancy,

(d) theextent towhich direct andindirect contributions
have been made by either party tothe other or the
mutual well-being of the parties,

(e whether the couple shared in co-parenting a child and
thedegree of joint care and support given the child; and
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(f) thedegreetowhich thecoupleheldthemselvesout to
others as married or the degree to which the couple held
themselves out to others as emotionally and financially
conmitted to one another on a permanent basis.

2. If anintestate diesleaving a surviving spouse but no issue,
the entire estat e goes to the spouse.

3.(1) If anintestate diesleaving a surviving spouse and issue,
and all of theissue are also issue of the surviving spouse, the
entire estat e goes to the spouse.

(2) If an intestate dies leaving a surviving spouse and issue, and
one or more of the issueare not alsoissue of the surviving
spouse, the shar e of the surviving spouseis
(@ $50,000, or one-half of the estate, whichever is greater;
and
(b) one-half of any remainder of the estate.

4. The surviving spouse shall be treated asif he or she had
predeceased theintestateif:

(@) at thetime of theintestate’s death, theintestate and his
or her spousewere living separate and apart from one
another,

(b) duringtheperiod of separation, one or both of the
spouses made an application for divorce or commenced
an action under The Matrimonial Property Act, and

(c) atthetimeof death, the proceedings were pending or
had been dealt with by way of final order.

5.(1) If anintestatediesleaving a spouse andissue, and one or
mor e of theissue are not also issue of the surviving spouse, and
thereremainsa portion of the estate after satisfaction of the
spouse’s share, then the remaining portion of the estate goes to
theissuetobe distributed per capita at each generation as
provided in section 12.

(2) If anintestate dies leaving issue but no spouse, the estate
goestotheissuetobe distributed per capita at each generation
as provided in section 12.

6.(1) Subject to subclauses (2) and (3), if an intestate dies
leaving no surviving spouse but dies leaving a surviving
cohabitant, the cohabitant shall be treated for the purposes of
this Act asif heor shewerethesurviving spouse of the
intestate.
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(2) Once thecohabitant and the intestate separate with the
intention of living separ ate and apart, that person ceases to be a
cohabitant and has norights under thisAct in respect of the
intestate’s estate.

(3) Section 4 doesnot apply to a cohabitant.

7. If, at thetimeof the intestate’s death, theintestate and his
or her spousewere living separate and apart from one ancther
and the intestate was cohabiting with a cohabitant, the
surviving spouse shall betreated as if he or she had predeceased
the intestate and the cohabitant shall be treated asif he or she
was the surviving spouse of the intestate.

8. If an intestatediesleavingno surviving spouse, cohabitant or
issue, the estate goes to the parents of the intestate in equal
shares or the survivor of them.

9. If an intestate dies leaving no surviving spouse, cohabitant,
issueor parent,theestategoes totheissue of theparentsof the
intestateor either of them to be distributed per capita at each
generation as provided in section 12.

10. If an intestate diesleaving no surviving spouse, cohabitant,
issue, parent or issue of a parent, but the intestate is survived
by one or more grandparents or issue of grandparents,

(@) one-halfof the estate goestothe paternal grandparents
in equal sharesor tothe survivor of them, but if there is
nosurviving paternal grandparent, totheissueof the
paternal grandparents or either of them to be
distributed per capita at each generation as provided in
section 12; and

(b) one-half of the estate goestothe maternal grandparents
or their issuein the same manner as provided in
subcl ause (a);

but if thereisonly a surviving grandparent or issue of a
grandparent on either the paternal or maternal side, the entire
estate goesto the kindred on that side in the same manner as
provided in subclause (a).

11. (1) If anintestate dies leaving no surviving spouse,
cohabitant, issue, parent or issue of a parent, grandparent or
issueof a grandparent, but theintestateissurvived by one or
more great-grandpar ents,
(@) one-half of the estate goesto the paternal great-
grandparents, in equal shares, or tothe survivor of
them, and
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(b) one-half of the estate goes to the maternal great -
grandparents, in equal shares, or tothesurvivor of
them;

but if thereisonly oneor moresurviving great-grandparentson
either the paternal or mater nal side, the entire estate goes to
the great-grandparent s on that side in equal shares.

(2) Issue of great-grandparents will nat take any share of the
estate, and representation is not admitted among issue of great -
grandparents.

(3) For the purpose of thissection,

(a) paternal great-grandparents means the parents of the
paternal grandfather of the intestate and parents of the
paternal grandmother of the intestate, and

(b) maternal great-grandparents means the parents of the
maternal grandfather of the intestate and parents of the
maternal grandmother of the intestate.

12.(1) When a distribution is to be made totheissueof a
person, the estate or the part of the estate which is tobe so
distributed shall be divided into as many shares asthere are
(@) survivingsuccessorsin thenearest generation to that
person which contains any surviving successors; and
(b) thedeceased personsin thesamegeneration who left
issue surviving the intestate.

(2) Each survivingsuccessor in thenearest generation which
containsany surviving successor shall receive one share, and
theremainder of theintestate estate, if any, is divided in the
same manner asif the successors already allocated a share and
their issue had predeceased the intestate.

13.(1) A person whofails to survivethe intestate for 15 days,
excludingthe day of death of the intestate and of the person,
shall be treated as if he or she had predeceased t he int estate for
purposes of succession under this Act.

(2) Ifthe death of a person who would otherwise be a successor
has been established, but it cannot be established that that
person survived the intestate for the period required by
subclause (1), that per son shall be treated asif he or she had
failed tosurvivetheintestatefor therequired period.

(3) This section doesnot apply whereitsapplication would
result in a distribution of the intestate estate to the Crown
under section 14.

14. If thereisnosuccessor under this Act, theestateshall goto
the Crown inright of Albertaastheultimate heir.
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15. Kindred of the half-blood shall inherit equally with those of
the whole-bload of the same degree of kinship to the intestate.

16. Kindred of the intestat e conceived before and born alive
after thedeath of theintestateinherit asif they had been born
in the lifetime of the intestate and had survived him or her.

17.(1) Ifachild of a person whohas died whally intestate has
been advanced by that person by portion, the portion shall be
reckoned, for the purposes of this section only, aspart of the
estate of the intestate distributable acoording to law.

(2) Ifthe advancement isequal toor greater than the share of
the estate that the child would be entitled to receiveunder the
previous sectionsof this Act, the child shall be excluded from
any shareintheestate.

(3) Ifthe portion by which the child was advanced isless than
that share, thechildisentitledtoreceive so much only of the
estate of theintestate asissufficient to makeall the shares of
the children inthe estate and the advancement as nearly as
equal as possible.

(4) If the child who received the portion fails to survive the
intestate, the property advanced shall not be treated as an
advancement against the share of the estate of the child’s issue.

(5) Thevalue of any portion so advanced shall be deemed to be
the value as expressed by the intestat e, or acknowledged by the
child, in writing; otherwise the value shall be deemed to be the
value of the portion when advanced.

(6) Unlessthe advancement has been expressed by the
intestate, or acknowledged by the child, in writing, the onus of
proving that achild has, with a view to a portion, been
maintained or educated, or been given money, is on the person
So asserting.

18. So much of the estate of a person dying partially intestate
as is not disposed of by will shall bedistributed asif he or she
had died intestate and had left no other estate.

19. For the purposes of this Act, the status of illegitimacy is
abolished.

20. This Act appliesin cases of death ocaurring on or after the
day this Act comes into force.

21.(1) Subjec to subsection (2), thelntestate Succession Act,
R.S.A.1980, C. |-5 isrepealed.
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(2) The Intestate Succession Act, R.S.A. 1980, c. I-5 continues
in force asif unrepealed in cases of death occurring before this
Act comes into force.
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APPENDIX A
Review of Surrogate Court Fles

In designing an Intestate Succession Ad, it isuseful to know how Albertans
distribute their estates upon death. The Institute, by way of two summer
students, has conducted a review of 999 estates filed with the Surrogate
Court. They examined 564 estatesin Edmonton, 201 estatesin Calgary, and
234 estatesin Vegreville. Each estate was filed with the Surrogat e Court in
those judicial districts during January, April or September of 1992.

Key information from each file was placed in a database. This
memorandum will summarize theinformation that wasextracted from the

dat abase.

IIl. An Overview

Thedatabase includes 800 estates that have willsand 199 estates without
wills. The details are as follows:

750

12

2

36

TOTAL 800

176
21
TOTAL 177

applications for probate

applications for resealing probate

ancillary grants of probate

applications far administration with will annexed

application for lettersof administration
application for resealing letters of administration

election of the public trustee

originating notice of motion

applications for guardianship

applications under section 21 of the Public Trustee Act
ministerial order

Of the 999 deceased, 348 were married at the time of death and 633
were unmarried. Marital statusisnot indicated in 15 estates and the
information was omitted from the databasein 3 estates. Unmarried testators
significantly outnumber married testators. This may be explained by the fact
that wher e the estate is composed of jointly held assets there is no need to
probate an estate when the first spouse dies.

The average net value of all the estates is $143,420. The average net
value of estates with willsis $162,491, and the average net value of estates
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without wills (excluding guardianship applications and originating notices) is
$67,977. Of the 199 estates without wills, 125 have a net value less than
$40,000 and 74 have a net value of $40,000 or more. Only 36 estates without
wills have avalue of $100,000 or more. Attached is a chart grouping the
estates according to net value.

lll. Estates with Wils

A. TheRaw Data

The database includes 800 estat es with wills. From these estat es we gain
someinsight into how Albertansdistributetheir estates. The following chart
summarizesthedistribution of these estates and defines thedistribution
codes. UT is an abbreviation for unmarried testator.

Distribution of estates with WiIs

Deceased Distribution Code  Total Total Total
survived by
All to spouse, none to children ASNC 164
None to spouse, all to children NSAC 24
Spouse and children Distributed among spouse and children DSAC 58 260
None to spouse, other NSO 7
Some to spouse, other SSO 7 291
All to spouse AS 26
None to spause NS 2
Spouse, no children 31
Some to spouse SS 3
Other SO
All to children UTAC 276
UT and children None to children UTNC 5 360
Some to children UTSC 79
All to common-law spouse ACL 1
UT and GL spouse 5
Some to canmonlaw spouse SCL 4 509
All'to close rel atives UTR 38
UT and no children 66
Other uTto 28
All to close relatives NMAR 58
Never married 78
Other NMO 20
TOTAL 800

The database also tracks marital status and the existence of former
spouses. This enables usto determine whether the pattern of distribution in
first and second marriages differs. The raw data is as follows:
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Cross tabulation of marital status & distribution —Will files

Classification ASNC NSAC DSAC NSO SSO NS Ss AS Total

Married, former spouse divorced 5 0 6 2 1 0 1 2 17
Married, former spouse deceased 4 9 2 1 1 0 0 2 19
Married, former spouse none 145 12 42 *4 +5 2 2 18 230
Married, former spouse unknown 10 3 8 0 0 0 0 4 25
TOTALS 164 24 58 7 7 2 3 26 291

. Children are beneficiaries in each of these 4 NSOfiles. More than 90% of the estate goes to children in three of these

files.
+ Inthese 5 SSO files, two testators gave some to children and three gave nothing to the children. In two of these estates
the spouse received more than 90% of the estate and the children received nothing.

Inresult, the total number of testators married at the time of death was
291. Of this 291, 260 were survived by a spouse and children and 31 were
survived by a spouse, but not by children. Of this 291, 230 had been married
once during their life and 36 had been married more than once. For 25
testators, it is not known if the testator had a former spouse.

Classification UTAC UTNC UTSC UTR uto ACL SCL NMAR NMO
Unmaried, former 33 al wl| s 8| o| 3 . | o
spouse divorced
Unmarried, former
spouse dece 239 1 67 34 20 0 0 - - | 361
Unmarried, former
spouse divorced and -3 0 -2 -1 0 0 0 - - -6
deceased
Unmartied, former 0 0 0 0 0 1 1 56 19| 77
spouse none
Unmarried, former 5 0 0 0 0 0 0 5 1 5
spouse unknown

TOTALS 276 5 79 38 28 1 4 58 20 | 509

There were 509 testators who were unmarried at the time of death. Of these
509, 427 had been married at sometime during their life, 77 had never
married, and the previous marital status, if any, of 5 testatorsis unknown.
Of this 509 testators, 360 were survived by children, 66 were not survived by
children, 5were in a common-law relationship at thetimeof their death, and
75 had never been married. For 3 testators, it is not known if they had a
previous spouse, but they were not survived by children.
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B. Andysis of Data

1. Married testators

Using thisraw data, it is possible to compar e distribution patter ns between
first marriages and second (or later) marriages.

Of the 31 testators who were survived by a spouse, but not by children,
83.9% gave theentireestatetothe surviving spouse, 13% gave some of the
estate, but not all, tothesurviving spouse, and 6.5% gave nothingtothe
surviving spouse. Eighty-seven percent (87%) of these testators gave more
than 90% of the estate to the surviving spouse.

Of the 291 testat ors who were married at the time of death, 65.3% gave
the entire estate to the surviving spouse, 11.3% gave nothing to the surviving
spouse and 23.4% gave some, but not all, of the estat e to the surviving
spouse. Eleven of the 33 surviving spouseswho received nothing from the
testator were living separ ate from the testator at the time of death.

260 testat ors were survived by both a spouse and children. Of these 260
testators:

. 208 had been married only once during their lifetime
. 21 weremarried but it is not known if therewasa former spouse
. 31 were married but had former spouse, dead or divorced

The distribution of the 208 estates in which the testat or was married only
once is as follows:

All to spouse*” 69.7%
All to children 5.8%
Some to spouse and some to children 20.2%
None to spouse, other 1.9%
Some to spouse, other 2.4%

TOTAL 100.0%

Further calculation shows that the spouse received morethan 90% of
the estate in 73.1% of the 208 estates and r eceived nothing in 7.7% o these
estates. In 71.2% of the estates, children receive nothing andin 28.8% of
estat es, children received some part of the estate. In no estate did the
testator disinherit both the spouse and the children.

473 James Thorkalsen wasthesummer studentwhodid the research in both Edmonton and
Vegreville. In his opinion, more than 69.7% of the wills gave the entire estate to the spouse.
Henoted that the estateswith adistribution code of UTAC and (none) in former spouse| field
often had wills giving ever ything to the spouse. Only if the spouse predeceased would the
children take. Ifyou assume that for such estates thewill would have given everything tothe
spouse, the percentage of testators who were married only once who gave the entire estate to
the spouse rises to 74.9%.
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Isthere a greater tendency, in first marriage situations, to share the
estate among the spouse and children as the size of the estate increases? To
answer this question, one can compare estates in which the distribution code
iseither ASNC or DSACand thetestator was married at the time of death
and had no former spouse. The net value of the 145 such estates with ASNC
codesis $191,749. The net value of the 42 such estates with DSAC codes is
$192,409.22. Thisinformation suggeststhat in a first marriage situation, the
size of theestatedoes not influence a testatorsdecision to leave someof the
estate tothe children.

Of the 260 testators survived by both a spouse and children, 31 estates
involved a testator who had a former spouse, either deceased or divorced. Of
these 31 estates, the distribution is as follows:

All tothespouse 29.0%
All to children 29.0%
Some to spouse and some to children 25.8%
None to spouse, other 9.7%
Some to spouse, other 6.5%

TOTAL 100.0%

Further calculation shows that the second spouse received morethan 90% of
the estate in 38.7% of the 31 est ates.

It is clear that thedistribution patternsin afirst marriage situation are
different than thosein a second marriage situation. Thisconfirmsthe
impression given to us by lawyers who spedalize in this area.

Thechartsshow only 36 testatorswho weremarriedtotheir second
spouse at thetime of death. Nevertheless, the database includesmany more
multi-marriage situations. These testators, however, were not married at the
time of their death and, ther efare, the dat abase does not indicate how they
would have distributed their estate if bath spouse and children survived.*”*

2. Unmarried testators

There were 509 testators who were unmarried at the time of their death. Of
these 509, 427 had been previously married, 77 had never been married, and,
for 5 testators, it isunknown if there was a previous marriage. Of the 427
unmarried testators who had previously been married, 358 were survived by
children, 66 had no children or nosurviving children, and 3 indicated they
had a common-law spouse.

474 \When the testator is described as unmarried, former spouse divorced, this can mean there
are two former divorced spouses. The same istrue for former spouse deceased. We had to
determine the num ber of testat ors who had both adeceased and divorced former spouse. This
was necessary to ensure we did not count these estates twice, once as former spouse divorced
and again as former spouse deceased.
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Of the 358 estates involving an unmarried testator who had previously
been married and who was survived by children, the distribution is as
folows:

All to children 76.5%
None to the children 1.4%
Someto thechildren, but not all 22.1%

TOTAL 100.0%

Wher e children receive some, but not all, of the estat e, they usually share it
with thegrandchildren. In 85.2% of the estates, the children receive more
than 90% of the estate. If one just looks at unmarried testators whose former
marriage ended in divorce, children receive theentireestatein 68.6% of the
estates. In the case of the unmarried testators whose former spouse died,
children receive the entire estate in 78.2% of the estates.

3. Never married testators

The database includes 77 files in which the testator had never married
during hisor her lifetime. Of these 77 testat ors, two were living with a
common-law spouse at the time of death. Relatives received the entire estate
in 72.7% of the estates and r eceived some portion of theestatein 88.3% of the
estates. In 10.4% of the estates the beneficiary was someone other than
relatives. Of the two testatorsinvolved in a common-law relationship, the
common-law spousereceived all of one estate and some of the other.*”

4. Testators who own farns

It is possible that the family farm is one situation in which the testat or might
pass the farm to the children, and not to the spouse. Totest this hypothesis,
we examined the estates of farmers and retired farmers.

One hundred testators were descaibed as farmers or retired farmers and
19 testators, although not described assuch, had assetsunder thefarm
category. Of these 119 farmers, 101 had wills. Of the 101 far mers with wills,
55 were married and 46 were unmarried. Of the 55 married farmerswith
wills, 53 were survived by a spouse and children. Of these 53 farmers:

J 73.6% gave the entire estate to the spouse,
J 24.5% distributed the estate among the spouse and children, and
o 1.9% disinherited the spouse.

The results suggest that testators with farm assetstend to distribute
their estatesin the same fashion as testators as awhole.

4’5 We char acterize afile as ACL or SCL only if the will acknowledges th e beneficiary to be a
common law spouse.
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V. Bstates Without Wills

The Public Trustee’s office and the dat abase provide information concerning
estates without wills.

A. Information from the Public Trustee

The Public Trustee will administer an estate of an intestate if there are no
relativesin Alberta. Theresultisthat the average intestate represented by
the Public Trustee is a single person with no adult relatives living in Alberta.
Asof January 12, 1993 the Public Trustee washandling 310 estates without
willsin which letters of administration had been granted or the Public
Trustee had made an election under section 23 of the Public Trustee Act.*"®
Theaverage net value of these estates is $44, 172.54. Sixty-five (65) of these
estates have a net value of less than $7,000.

B. The Institute Database

The Institute database contains 199 estates without wills. The average net
value of these estat es (excluding guardianship applications and originating
notices) is $67,977. The marital status of these intestates is summarized as
folows:

Maritd Staus —Estates with no WiIs

Application Letters of Election of Section Othes Total
Admin* Public Trustee 21

Married, former spouse divorced 6 0 0
Married, former spouse deceased 6 0 0
Married, former spouse none 4 0 0
Married, former spouse unknown 10 0 0
Unmanied, former spouse divorced 227 0 0
Unmaried, former spouse deceased 38 0 0
Unmanied, former spouse none 53 0 1
Unmarmed, former spouse unknown 1 1 0
Mearital status unknoan 0 13 1
TOTALS 175+ 14 2 6 197

* This category includes letters of admini stration and resealing of letters of administration.

+ There are, in fact, 177 files involving letters of administration or resealing of such letters. This chart shows 175 o these
files. The two omitted files lack certain information and, therefore, could not be included in the chart. In one estate (96995)

47 The Public Trustee’s office was handling other estates without wills at thistime but they
arenotincluded in these statistics. The omitted estatesinclude estateswith anetvalue
worth less than $1000 (section 21 of the Public Trustee Act) and estatesin which thegrant of
letters of administration had not then been obtained.
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thereis noinformation on whether theintestate is maried. Inthe aher estate (14352), there is no informationas to
whether a former spouse exists.

V. Comparison of Estates With and Without Wills

In 1988-89, The Law Commission (England) commissioned a public opinion
survey of 1001 individuals on matters concerning intestacy. This survey
revealed the following information. One in three of the persons interviewed
had made awill. The younger the individual, the less likelihood of awill. The
older theperson, thegreater thelikelihood of a will. Of those who were 60
years of age or older, 6 of 10 had a will. Those that have the most to leave are
morelikely to have a will. Those who were single, or cohabiting, or who were
married with children were less likely to have made awill.*” TheL aw
Commission concluded that generally speaking "intestacy rules provide a
safety-net for those who have, or think they have, littleto leave, or who have

not thought about it, or who die prematurely".*’®

The Institute database shows similar trendsin two areas. First,
Albertanswith assetsaremorelikely to have a will. The average net value of
estateswith willsis $162,491 compar ed to the average net value of estates
without wills (excluding guardianship and originating notices) of $67,977.
Theaverage net valueof the 177 fileswith letters of administration or
resealing of such lettersis $74,362. In the case of estates without wills, 62.8%
of estates have a net value less than $40,000 and 81.9% of estates have a net
value less than $100,000. In the case of estates with wills, 26.3% have a net
value less than $40,000 and 54.6% have a net value worth less than
$100,000. Second, a higher percentage of people who have never married die
without making a will. In estates with wills, 9.75% of the testators had never
married.*”® In estates without wills, 26.9 - 33.5% of the intestates had never
married.*°

The database cannot give us information connecting age with the
likelihood of a will because most estate filesshow only if thetestator or
intestate isa minor or 18 years of age or older.

" TheLaw Commission, No. 187, Family Law - Distribution on Intestacy, Appendix C

beginning at page 25.
4’8 |bid., Appendix C at para. 5.

47° The calculation is 78 divided by 800.
80 | you just look at those files were the marital statusis known, the calculation is 53
divided by 197 (26.9%). For 13 intestacies, themarital statusis unknown andthevalueof the
estate was less than $1,000. If you assum e that th ese people never married, then the
calculation is66 divided by 197 (33.5%).
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Net Value of Estates
Value $ Estateswith Wills  Estates without Total Number of
Wills estates
Insolvent 4 16 20
0-4999 29 a4 73
5,000 - 9,999 26 14 40
10,000 - 14,999 21 15 36
15,000 - 19,999 22 12 A
20,000 - 29,999 52 12 64
40,000 - 59,999 77 19 96
60,000 - 79,999 79 13 92
80,000 - 99,999 71 6 77
100,000 - 119,999 45 3 48
120,000 - 139,999 55 5 60
140,000 - 159,999 a4 4 48
160,000 - 179,999 31 2 33
180,000 - 199,999 22 2 24
200,000 - 249,999 42 6 48
250,000 - 299,999 33 5 38
300,000 - 349,999 22 3 25
350,000 - 399,999 15 1 16
400,000 - 449,000 5 1 6
450,000 - 499,000 13 0 13
500,000 - 749,999 22 1 23
750,000 - 999,999 6 3 9
1,000,000 + 8 0 8
Total files 800 199 999
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