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PART I — EXECUTIVE SUMMARY

SCOPE OF THIS REPORT

Th e est a te of a  pe rson  wh o dies  without  a  will  is  di st r ibu ted  according t o the

Int esta te Su ccession Act, which is pa tt ern ed after  th e S tatu te of Distribution,

1670 (U .K.), a s  amended . I t  comes as  no surpr i se  tha t  a  di st r ibu t ion  scheme

de veloped  in  1670  fa ils t o meet  the n eeds  of mode rn  societ y. T his  rep or t

exam ines t he existin g law of int esta te su ccession an d proposes a new

dist rib ut ion sch em e des igne d t o reflect t he  views of Albert an s a nd  ser ve

moder n s ociet y.

In r eform ing th is ar ea of the law, we ha ve been guided by th e presu med

in ten t ions  of in tes ta tes . I t  is  not  a  mat te r  of dete rmin ing the  actua l  in ten t ion

of th e deceased, but of examinin g a group wit h sim ilar fam ilial circum sta nces

and e qu a t in g t he ‘pres umed  in ten t ion ’ of an  in divid ua l wit h  the in ten t ion  of

th e m ajor ity of ind ividu als  in t he  grou p. To lea rn  of such in te nt ions, we  ha ve

relied  up on inform at ion pr ovided by Albert a la wyers  who sp ecialize in  th is

area , studies of public opinion conducted in En gland and t he United St ates,

an d a st udy of 999 files of the Su rr ogate Court  of Albert a conducted in 1992.

Ea ch of thes e sour ces iden tified t he s am e tr end s in  pu blic opin ion concernin g

dist r ibu t ion  of es ta tes  and,  ther efor e, together  offer  sign ifica nt  di rect ion  for

reform. We have also relied on sta tistics published by Statistics Canada  to

det erm ine gen era l tr end s in  Can ad ian  society concer nin g lifespan , family

size, m ar ria ge, divorce, a nd  coha bit at ion out side m ar ria ge.

THE EXISTING LAW OF INTESTATE SUCCESSION

Un der  th e pr esen t I nt est at e Su ccession  Act, if t he  int est at e dies  lea ving a

sur viving spouse bu t n o issue, the en tire es ta te goes to the su rviving spouse.

Where the intest ate is sur vived by a spouse an d issue, the spouse’s shar e

depen ds u pon t he n um ber  of issu e th at  su rvive t he in tes ta te. I f th ere  is only

one child , th e spou se get s $40 ,000 plu s one-h alf of th e re sidu e. Th e child ge ts

th e oth er  ha lf of th e r esid ue . Wher e t he re  a re  tw o or m ore ch ildr en , th e

spouse gets $40,000 plus one-th ird of th e residu e. The children sh ar e th e

rem ain ing two-thirds  of th e residu e. If there is n o surviving spouse or issue,

th e esta te is dist ribut ed to th e nea rest  relat ives in th e following order:

pa ren ts , th en  br oth ers  an d sis te rs , th en  ne ph ews a nd  nie ce, an d fina lly ne xt

of kin. Th e closest  rel at ives t ak e t o th e exclus ion of rem oter  rel at ives.
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THE NEED FOR REFORM

Th e exis t in g d is t r ibu t ion  sch em e was d es ign ed  to se rve a  societ y in  wh ich

wea l th  was  t r ansfe r red  from one  genera t ion  to another , inher i tance  be tween

spou ses w as  except iona l, divorce wa s r ar e a nd  coha bit at ion out side m ar ria ge

wa s viewed  as  sin ful. Th e dist rib ut ion sch em e m us t b e re configu red  to ser ve

modern  society. Ours  is a society in wh ich the su rviving spouse ha s repla ced

th e children a s th e prim ar y beneficiar y, divorce an d rem ar ria ge is prevalen t,

cohabita t ion  outs ide marr iage  is  commonplace , and  sect ion  15 of the

Canad ian  Ch ar ter  of R ights  an d  Freedom s ha s been in ter pret ed to extend

pr otection t o th ose who cohabit  out side m ar ria ge in r elat ionsh ips sim ilar  to

ma rr iage. 

As  a  resu lt  of societa l  changes , the  ex is t ing  dist r ibu t ion  scheme no

longer  re flects  how the major i ty of in tes ta tes in  given  si tua t ions  would want

th eir  est a te  to be  dis tr ibu te d. I t h as be come a  tr ap for t he  un wa ry . 

PROPOSED DISTRIBUTION SCHEME

In our  opinion, th e distr ibut ion scheme creat ed by th e Int estate Su ccession

Act sh ould: a ) reflect t he  pr esu me d in tent ion of int est at es a s m ea su red  by t he

rea sonable expectat ions of th e comm un ity at  lar ge, and b) creat e a clear a nd

order ly scheme of d is t r ibu t ion .  Our  proposed  d is t r ibu t ion  scheme reflects  th is

prem ise.

Spouses

Stu dies show th at  th e ma jority of spouses wh o are su rvived by a spouse a nd

chi ldren  of tha t  marr iage  wish  to leave the ir  en t ire  es ta te  to the  surv iv ing

sp ouse . Those  sp ouse s w ho a re s urvived  by a  sp ouse  and ch ildr en , a ll  or  som e

of whom are of another  relationship, are less likely to want t heir entire esta te

to pa ss t o th e su rvivin g spous e. Never th eless, t he m ajorit y of spous es wit h

children from another relat ionship still wish to trea t th e surviving spouse

more gener ously tha n does th e existing law.

The pr oposed distr ibut ion scheme would tr eat  th e sur viving spouse a s

follows:

C If an  int est at e dies lea ving a  su rvivin g spous e bu t n o issue, t he e nt ire

esta te sh ould go to th e spouse.
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C If a n  in tes ta te d ies l ea vin g a  su rviv in g spou se  and i ss ue a nd a ll  of the

issu e a re a lso issu e of the  su rvivin g spou se, t he  en tir e est at e sh ould go

to th e spouse.

C If a n  in tes ta te d ies l ea vin g a  su rviv in g spou se  and i ss ue a nd on e or

more of t he iss ue a re n ot  a lso is su e of t he s urviv in g spou se , t he s ha re of

th e sur viving spouse sh ould be:

• $50 ,000 , or on e-ha lf of th e es ta te , wh ichever  is gr ea te r, a nd

• one-half of the rem ain der of the est at e.

C All t he iss ue of t he in tes ta te would  sh a re equ a lly t he r em ain in g h a lf of

th e rem ain der of the est at e.

A spouse would lose the right t o share in th e estate of his or her spouse

wh er e: 1 ) one or  bot h  of the s pou se s m ade  an  app lica t ion  for  divor ce or

comm enced an  action un der t he Matrimonial Property Act, and  2) a t  the  t ime

of deat h, th e application or a ction wa s pendin g or had been  dealt  with by wa y

of final order.

Cohabitants

Th e p ropos ed  di st r ibu t ion  sch em e t rea t s ce r ta in  cohabi tan ts a s s pou se s of

each other . Cohabita nt is defined as follows:

"cohabitant" means a person of the opposite sex who, while not married to the intestate,

continuously cohabited in a marriage-like relationship with the intestate

(i) for at least three years immediately preceding the death of the intestate, or

(ii) immediately preceding the death of the intestate if they are the natural or

adoptive parents of a child.

The  cour t wou ld consider  cert ain  factors  in d ete rm inin g if a re lat ionsh ip is

marr ia ge-lik e. Th is  de fin it ion  of cohabi tan t  is  de sign ed  to iden t ify t hose

coha bita nt s whose rela tionsh ip is one of interdepen dence an d a pu blicly

acknowledged comm itm ent  to perm an ence.

In certa in situa tions, the intest at e may be living separa te an d apa rt

from h i s or  he r  spouse and  be  res id ing  a t  the  t ime  of dea th  with  a  cohab itan t ,

as defined. In  th is situ at ion, the su rviving spouse is deemed t o predecease

th e intes ta te, an d th e coha bita nt  ta kes t he spouse’s sha re u nder  th e proposed

act. The sepa ra ted spouse would be left to his or h er r ights u nder  th e

Matrimonial Property Act an d Family Relief  Act. As previously recomm ended

in  Report  for Discussion  No. 17 , Division of Matrim onial Property on Death,

every s ur viving sp ouse sh ould be en tit led t o seek divis ion of mat rim onia l

propert y on deat h of the deceased spouse.



44

Issue

If t he  in te st a te  dies  lea vin g iss ue  bu t n o su rv ivin g spouse or cohabit ant , th e

es ta te s hould  be  di st r ibu ted  among t he iss ue p er  capi ta  a t  ea ch gener a t ion .

This is a  new syst em of represent at ion tha t r eplaces th e per stirpes meth od of

repr esent at ion. The adva nt ages of the new syst em of represent at ion are a s

follows:

C Th e in it ia l d ivi sion  of the est a te is m ade  a t  the n ea res t  gener a t ion  to the

int e st a t e t ha t  con ta ins  a t  lea st  one  li ving  member . Th is  ensu res  tha t

equal trea tmen t of grandchildren when no children of the int estat e

sur vive the int esta te.

C Mem ber s of th e sa me  gen era tion  ar e a lwa ys t rea te d equ ally.

C Members  of a  r emote r gene ra t ion  never  t ake a  l arge r  sha re than

members of a  closer  genera t ion .

Next of kin

The  pr oposed dist ribu tion  schem e would r epla ce degrees  of cons an guin ity

with a  par ent elic system . See explana tion at  pages 147 t o 160. The

advant ages of such a system  are a s follows:

C A paren te li c sys tem ensures tha t  those who a re  closes t  to the  in testa te

will r eceive t he  est a te . For exa mp le, u nd er  th e exis ti ng  la w, a

gr andn ep hew, a  cousin , a nd a  gr ea t -aunt  a re a ll  of the 4 th  de gr ee  of

consan guinity and would share equally. A paren telic system prefers a

grandnephew to a  cous in  and  pre fe r s a  cous in  to a  g rea t -aun t .

C It  will be ea sier  an d less  cost ly to det erm ine t hose wh o will inh erit  th e

esta te

C A par en te lic syst em  divides  th e est at e bet ween  both  sides  of the fa mily.

Other

Th e pr oposed  dis tr ibu ti on schem e r et a in s t he  doctr ine of adva ncem en t. I t

als o cont ain s a  su rvivor sh ip clau se t ha t r equ ire s a ny p oten tia l ben eficiary t o

su rvive t he in tes ta te b y 15 da ys. In  ad dit ion, kin dr ed of the  ha lf-blood will

inh eri t e qu ally w ith  th ose of the w hole-blood in t he  sa me  degr ee.

The pr oposals r epresen t a  clear  an d certa in dist ribut ion scheme th at

will ade qu a tely ser ve Alber tans for  many deca de s t o come.
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PART II — LIST OF RECOMMENDATIONS

RECOMMENDATION No. 1 - Pu rpose of  Legislation
The design of the Intestate Su ccession Act should:
(i )   re flect  the  presumed in ten t ion  of in tes ta tes as  measured  by  the
re asonable expect a ti ons  of th e comm un ity a t l a rge, a nd
(i i)  crea te a  clear  and  order ly scheme of d is t r ibu t ion . . . . . . . . . . . . . . . . . . 61

R E CO MME N DAT IO N N o . 2  - S u r vi v in g  S p ou s e  b u t n o  Is s u e
If an intesta te dies leaving a surviving spouse but n o issue, the entire esta te
should go to the spouse. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63

RECOMMENDATION No. 3 - Spou sal  Share  Inadequ ate
In  th e sit ua ti on wh er e t he  in te st a te  is sur vived  by a  spou se a nd  issue , 
th e spou sa l sh ar e u nd er t he  exist ing Intestate Su ccession Act should be
increa sed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68

R E CO MME N DAT IO N N o . 4  - S u r vi v in g  S p ou s e  a n d  Is s u e  o f t h e
Relations hip
The su rviving spouse should r eceive the en tire es ta te wh ere a ll the children
of th e intes ta te a re a lso children  of th e sur viving spouse a nd t he spouses
were r es id in g t ogether  a t  the t im e of dea th . (The ca se  of the s ep ara ted  sp ouse
will be dea lt  wit h l a te r.) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79

R E CO MME N DAT IO N N o . 5  - S u r vi v in g  S p ou s e  a n d  Is s u e  o f t h e
Relat ionship  
The rule in Recommendat ion 4 should apply even where th e surviving spouse
ha s children from a noth er r elat ionship. The Un iform Probate Code
refinement sh ould not be adopted. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 80

R E CO MME N D AT IO N N o . 6  - S u r vi v in g  S p o u s e a n d  Is s u e  o f An o t h e r
Relations hip
Where  the in tes ta te  has ch i ldren  from another  rela t ionship , the  surv iv ing
spouse should r eceive $50,000 or one-half of th e esta te, whichever is grea ter ,
plus one-half of the residue. All the children of the int estat e should share
equ ally t he ot her  ha lf of th e re sidu e, if any. Th is r ecommen da tion  sh ould
ap ply even  if the  su rvivin g spous e ha s a  righ t t o seek divis ion of mat rim onia l
pr oper ty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88

REC OMMEND ATION No . 7 - Par tia l In te st ac y
In t he event  of a pa rt ial int esta cy, the su rviving spouse should r eceive the
preferent ial sha re with out r eduction for t he valu e of an y benefits received
under  a will of the deceased. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91
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RECOMMENDATION No. 8  - Disent i t lement  o f  Surv iv ing  Spouse
The sur viving spouse should be trea ted as if he or she predeceased th e
int est at e, if the  following circum st an ces exist :

(i) at th e time of death , the spouses were living separa te an d apa rt,
(ii) during t he per iod of separa tion, one or both  spouses ma de an
ap plicat ion for divorce or comm enced a n a ction u nd er t he Ma tr imon ial
Proper ty  Act ,  and
(i ii ) a t  t he t ime  of dea th , t he  appl ica t ion  or  act ion  was pend ing or  had
been dea lt with  by way of final order. . . . . . . . . . . . . . . . . . . . . . . . . . . 98

RECOMMENDATION No. 9 - Cohabitan ts
A cohabitant  who falls within the following definition should be treated a s a
spouse of th e intes ta te u nder  th e Intestate Su ccession Act:

PROP OSED DE FIN ITION
(1) For  the  purposes  of th i s Act ,  ‘cohabitan t ’ means a  person  of the
opposite sex who is not m ar ried t o the int esta te a nd wh o cohabited
con t inuous ly  in  a  mar r iage-l ike re la t ionsh ip  wi th  the  in testa te

(a) for  a t  l eas t  th ree  years immedia te ly  preceding the  dea th  of
th e in te st a te , or
(b)  imm ediat ely preceding the dea th  of th e intes ta te, if there
is a child of the relationship.

(2) For  the  purposes  of subsect ion  (1),  the per iod  of cohabita t ion  i s
not  conside red  to have been  in ter rupt ed  or  t er min a ted  by rea son
only tha t  the  cohabitan ts  have  lived separa te  and apar t  dur ing  a
pe r iod , or  pe r iods t ota llin g, n ot  more t han  n in et y days  if a t  the
time  of dea th  th e coha bit ant s a re  coha bit ing wit h e ach ot he r. 
(3) For th e purposes of subsection (1), “ma rria ge-like relationship”
is a r elat ionship th at  corr esponds to th e relat ionship between
mar ital part ners, in which two individuals have consent ed to share
one  another ’s  lives in  a  long-te rm, in t imate , and  commi t ted
rel at ionsh ip of mu tu al ca rin g.
(4)  Al though no s ingle  factor  or  factors  dete rmines whether  a
rela tion sh ip qu alifies a s m ar ria ge-like, th e court  sh ould consider
th e following factors in deter min ing th is issue:
• the p urpos e, du ra t ion , con st ancy, a nd d egree  of exclu sivit y of

the r elationship,
• th e conduct  an d h ab its  of th e pa rt ies in  res pect of domest ic

services;
• th e degree to which th e par ties int erm ingle th eir finan ces

su ch as b y m ain ta in in g join t  check in g a ccounts,  cred it  ca rd or
other  types  of accounts , shar ing  loan  obliga t ions , shar ing  a
mortga ge or  lease  on  the h ouse hold  in  wh ich  they live or  on
other property, or titling the household in which they lived or
other  proper ty  in  join t  t enancy;

• th e ext en t t o which d irect a nd  ind irect cont rib ut ions h ave
been  ma de by eit her  pa rt y to t he ot her  or t he m ut ua l well-
being of the parties;
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• wheth er th e couple shared in co-parentin g a child and th e
degree of joint car e and su pport given th e child;

• th e degree to which th e couple h eld th emselves out t o oth ers
as m ar ried or th e degree to which th e couple h eld th emselves
out  to others as  emot iona l ly  and financia lly commit ted  to one
another  on a perma nent  basis. . . . . . . . . . . . . . . . . . . . . . . 124

R E CO MME N DAT IO N N o . 1 0 - S u r vi v in g  S p ou s e  a n d  Co h a bi t an t
(1) If at t he time of the int estat e’s death , the intesta te an d his or her spouse
ar e living se pa ra te a nd  ap ar t a nd  th e int est at e wa s living w ith  a coha bita nt ,
the su rviving spouse sha ll be treated a s if he or she ha d predeceased the
in tes ta te.
(2) The surviving spouse should continue to have the right to seek family
relief and en force an y other r emedies a vailable u nder  th e genera l law.
(3) The s urviv in g spou se  sh ould  be  given  a  r igh t  to se ek  divis ion  of
ma tr imonial pr operty on deat h if this is n ot curren tly ava ilable un der t he
exis ti ng  la w. As pr eviously r ecomm en ded  in  Report  for Dis cussion  No. 17 ,
every s ur viving sp ouse sh ould be a ble t o seek divis ion of mat rim onia l
pr oper ty  on dea th  of th e deceas ed s pouse. . . . . . . . . . . . . . . . . . . . . . . . . . 130

RECOMMENDATION No . 11 - Sta tus  of Illegi tim acy  Abolish ed
It sh ould be ma de clear th at  for t he pu rposes of th e Intestate Su ccession Act,
the st at us of illegitimacy is abolished an d tha t children born outside
ma rria ge should be able to inherit from descendan ts, an cestors an d 
collat era ls,  a nd  vice vers a.  A des cenda nt  is a  child, gr an dchild , grea t-
g randch i ld  and so on .  An  ascendan t  i s a  pa ren t , g randparen t , g rea t -
gr andp aren t  and s o on .  A colla ter a l is a ny blood  rela t ive  wh o is  not  a
descendan t  or  a scendan t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 135

RECOMMENDATION No. 12 - Adopte d Child ren
Th e exis t in g la w con cer n in g t he r igh ts of a dop ted  childr en  upon  an  in tes tacy
should be retained. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137

RECOMMENDATION No. 13 - Ste pch ildren
St ep childr en  sh ould  not  in her it  upon  the in tes tacy of t he s tep -pa ren t  or  vice
versa. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137

RECOMMENDATION No. 14  - I ssue  but  no  Surviv ing  Spouse  or
C oh a b it a n t
If a n i nt est a te  dies  lea vin g iss ue  bu t n o su rv ivin g spouse or cohabit ant , th e
ent ire es ta te s hou ld go to th e issu e of the in tes ta te a nd  rep res ent at ion sh ould
be  pe rmit ted . The est a te s hould  be  di st r ibu ted  to the iss ue p er  capi ta  a t  ea ch
gen er a ti on.  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 147

RECOMMENDATION No. 15 - Paren tel ic  Syste m
C If t her e is n o su rviv in g spou se  or  is su e, the est a te s hould  go t o the

par ent s of th e intes ta te in equ al sh ar es or to th e sur vivor of them.
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C If t her e is n o su rviv in g spou se , is su e or  pa ren t , t he est a te s hould  go t o
th e issue of the pa ren ts of the int esta te or eith er of them t o be
dist r ibu ted  by rep res en ta t ion .

C If ther e is no sur viving spouse, issue, pa ren t or issu e of a pa ren t, but  th e
in tes ta te is s urvived  by one or  more grandp aren ts or  is su e of
grandpa rent s,
a ) one-ha l f of the  es ta te  should go to the  pa te rna l grandparents  or  to

th e sur vivor of them, bu t if ther e is no sur viving pater na l
gr andp aren t , t o the iss ue of t he p a ter na l gr andp aren ts or  ei ther  of
them  to be  di st r ibu ted  by rep res en ta t ion ;

b) one-half of the est at e goes to th e ma ter na l gran dpar ent s or th eir
is su e in  the s ame m anner  as p rovid ed  in  cla use  (a );

bu t  if t her e is on ly a  su rviv in g gr andp aren t  or  is su e of a  gr andp aren t  on
e ither  the pa terna l  or  materna l s ide,  the en t ire  es ta te  goes to the
kin dr ed  on  tha t  side  in  the s ame m anner  as p rovid ed  in  cla use  (a ).

C If ther e is no sur viving spouse, issue, pa ren t or issu e of par ent s,
gran dpar ent  or issue of gran dpar ent s, but t he int esta te is su rvived by
one or more great-grandpa rent s,
a ) one-half of the estate goes to the pat erna l great-gran dparent s, in

equ a l sh a re s, or  to t he  su rv ivor of the m, a nd
b) one-half of the estate goes to the ma tern al great-grandpa rent s, in

equa l sha res, or to th e sur vivor of them;
but  if there is only one or more sur viving great -grandp ar ent s on either
th e pat ern al or ma ter na l side, the en tire es ta te goes to the gr eat -
gran dpar ent s on th at  side in equa l sha res. Issu e of great -grandp ar ent s
wil l not  t ake any  share  of the  es ta te, and  represen ta t ion  i s not  admit t ed
amon g iss ue  of grea t-gr and pa re nt s. 

C Paterna l grea t -grandparents  a re the  parents of the  pa te rna l
grandfa ther  of the  in testa te  and  parents of the  pa te rna l grandmother  of
the in tes ta te.  Ma ter na l gr ea t -gr andp aren ts a re t he p a ren ts of t he
materna l grandfa ther  of the  in testa te  and  parents of the  materna l
g randmother  of the  in testa te .

C The system of representa tion chosen for collatera ls should be the sam e
as t ha t chosen for issu e.

C The Ultimate Heir Act should be a men ded to allow for an  esta te t o
escheat  to th e Crown as  soon a s it is kn own th at  all th e family mem bers
within  th e requ ired family lines died before t he int esta te. . . . . . . . . 159

RE COMMEN DATI ON N o. 1 6 - Do ct ri n e  of  Adv an ce m e n t
The  doctrin e of advan cemen t s hou ld contin ue t o oper at e in t he n ew r egime
bu t  it  sh ould  be  limit ed  to childr en  of the in tes ta te.  Gr andch ildr en  of the
int esta te sh ould not ha ve to account  for a dvan cements  received by their
paren ts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 171

RECOMMENDATION No. 17 - Survivorsh ip
If the Su rvivorship Act is n ot a me nd ed a s r ecomm en ded  in  Report  47, t he
Intestate Su ccession Act sh ould  conta in  the s ta tu tory equ iva len t  of a
sur vivorsh ip clau se. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 178
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RECOMMENDATION No . 18 - Rela tion sh ips  of Half-Blood
Kindr ed  of the h a lf-blood  sh ould  in her it  equa lly wit h  those  of the whole-blood
in t he sa me degree. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 179
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PART III — REPORT

CHAPTER 1.  INTRODUCTION

A.  History and Scope of Project

Th e Alber ta  La w Refor m In st it u te is in  the p roces s of con sol ida t in g a ll  of the

exist ing s ta tu tory  law tha t  governs  the administ ra t ion  of esta tes . The end

product, an  omnibus  sta tu te, will include legislat ion now found in t he Wills

Act, Intestate Su ccession Act, Family Relief  Act, Adm inistration of Estates Act,

Trustees Act an d ma ny other  relevan t st at ut es. Much of th e work involves

reorgan izing existing sta tu tory provisions. Severa l ar eas, however, will be

re consid er ed in  mor e de ta il. Th ese  a re as in clud e in te st a te  su ccession , th e

effect of divorce upon wills,1 divis ion  of ma t r im onia l p rope r ty u pon  de a th  of a

spouse,2 an d possibly, som e as pects of family r elief. This r eport  dea ls wit h t he

topic of reform of intest at e succession a nd was pr eceded by a report for

discus sion on t he s am e topic.3 The law of intest ate su ccession governs th e

dist r ibu t ion  of a  de cea se d p er son ’s p rope r ty wher e t ha t  pe rson  dies  without  a

will.

The Intestate Su ccession Act4 is pat ter ned a fter t he S tatute of

Distribution, 1670 (U.K.).5 It comes as n o surpr ise th at  a dist ribut ion scheme

developed in  1670 often  fails t o meet  th e ne eds of moder n s ociety. Ou r t as k is

to design a s ta tu te t ha t r eflects th e views of Alberta ns a nd ser ves modern

society.

If th is wa s a  tim e wh en  fun din g wa s r ea dily a vaila ble, we wou ld h ave

comm issioned a pu blic opinion su rvey as t o how Alberta ns would wa nt  th eir
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6
  Th e la w r eform  ag en cies t ha t h av e de alt  wit h t his  top ic inclu de: Br itish  Colu m bia  La w

Re form  Com m iss ion , Ma n it oba  La w R efor m  Com m iss ion , Th e L a w R efor m  Com m iss ion

(E n g la n d ), Q u ee n sla n d  La w  R efor m  C om m i ss ion , H on g  Kon g  La w  R efor m  C om m i ss ion ,

U n ifor m  La w C on fer en ce of C a n a da , a n d t h e N a ti on a l Con fer en ce of C om m iss ion er s on

Un i fo rm S ta t e  Laws .

pr ope r ty t o be  di st r ibu ted  upon  their  de a th  in  given  fact  si tua t ion s.  Since

funding in the 1990s is anyth ing but readily available, we have had t o use

other  de vice s t o de ter min e p ubl ic opin ion . We  have rel ied u pon  in format ion

pr ovided by Albert a la wyers  who sp ecialize in  th is a rea , stu dies condu cted in

En glan d a nd  th e Un ite d St at es, a nd  a s tu dy of 999 files of the  Su rr ogat e

Cour t  of Alber ta  conducted in  1992 . Each  of these  sources iden t ifi ed  the same

tr end s in  pu blic opin ion. This  inform at ion will be dis cussed  in d eta il in t he

report. We have also relied on sta tistics published by Statistics Canada  to

deter min e genera l tren ds in Ca na dian  society concernin g lifespan , mar ria ge,

divor ce a nd fa mily s ize . All  of th is  is  use ful in format ion  in  the r efor m of

intesta cy rules.

Seven  law r eform a gencies h ave a ddr essed  th e ina dequ acy of their

intesta te succession laws in th e past t en years.6 For  t he mos t  pa r t , each

agency h as a dd res se d s im ila r  is su es  because  the s ame p roblem s a r ise in  ea ch

jur isdict ion. Th ose issu es in clude t he  followin g:

C What  pur pose should be served by th e Intestate Su ccession Act?

C Wh at  is  ade qu a te p rovis ion  for  the s pou se  in  thes e s it ua t ion s:

• int est at e su rvived by sp ouse a nd  childr en  of mar ria ge

• in tes ta te s urvived  by sp ouse  and ch ildr en  from a  pr eviou s

mar r iage

• int esta te su rvived by spouse from whom int esta te wa s sepa ra ted

a t  t ime of dea th

C In  the event  of a  pa r t ia l in tes tacy, s hould  the s pou se  rece ive  less  if h e

or  she has  rece ived  asse ts under  the  terms  of the  wi ll?

C Sh ould pr ovision be ma de for un ma rr ied cohab ita nt s? If so, how should

th is be done? 

C How should th e esta te be dist ribut ed am ong the issu e of th e intes ta te?

C How sh ould t he la w det erm ine w hich n ext of kin  sh ould in her it t he

esta te?
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C Sh ould t he Act cont ain  a s ur vivorsh ip clau se dee min g th e su rvivin g

beneficia ry t o pr ed ecease  the in tes ta te wher e t he ben eficia ry does  not

outlive the intest ate by a certain period, say 15 days?

C Does t he  doctr ine  of adva ncem en t s erve  a u seful p ur pose t oday?

This report will address each of these issues.

B.  Terminology

Although lawyers  wi ll  be  fami li a r  wi th  many  of the  t erms  used in  thi s r epor t ,

non -lawyer s will n ot be fam iliar  with  th em. I t is , th ere fore, u seful t o define

key t erm s u sed t hr oughou t t his  rep ort . The fir st  group  of ter ms  dea ls wit h

in te st acy an d su ccession . Intestacy is  the s ta te or  condi t ion  of dyin g wit hout

ha vin g made a  will. Intestate is a ter m t ha t ha s two meanin gs. An individual

who dies  int est at e is one wh o dies wit hou t a  will. Such  an  ind ividua l is

somet imes r efer re d t o as  an i nt est a te . S uccession  describes the process

wh er eby on e comes  to p roper ty  pr eviou sly enjoyed  by a not he r. Intestate

succession in volves  su ccession  of pr ope r ty wher e t he d ecease d p er son  has l eft

no wi ll in st ru ctin g how th e pr oper ty  sh ould  be d ist ribu te d. Int estacy rules a re

th ose rules t ha t det erm ine how th e intes ta te’s propert y is to be distribu ted

upon dea th . These ru les ar e created  by sta tu te.

Other t erms used in t his report describe the relationship of the int estat e

to cer ta in  blood r ela ti ves. I ssue in clu de s a ll  those  wh o de scend fr om the

in tes ta te,  be in g ch ildr en , gr andch ildr en , gr ea t -gr andch ildr en  and s o on .

Descendants is a not he r t er m u sed  to descr ibe is su e. An cestors a re  those who

came before  the in tes ta te , being the  in testa te ’s  parents , g randparents  and  so

on. Collaterals a re a ll  the b lood  rela t ive s of t he in tes ta te who a re n ot  is su e or

an cestors. This group includes brothers, sisters, au nts, un cles, cousins, and so

on  of the  in testa te .

Severa l  othe r  t echn ica l  t erms  a re used  in  the  repor t  tha t  a re un ique  to

this ar ea of law, such as per stirpes, per  capi ta  a t  ea ch gener a t ion , degrees of

consa nguin ity, an d par ent elic system . These ter ms will be defined in Cha pter

6 wh ere  th ey ar e discus sed in  det ail.
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C.  Outline of Report

Cha pter  2 provides a hist orical sket ch an d overview of Cana dian  law.

Cha pter  3 sum ma rizes th e tr ends in  Can adia n society a nd Ch apt er 4

discusses  pu blic opin ion a s t o reform of in te st a te  su ccession  la w. Ch apt er s 5

and 6  de velop  our  fin a l r ecom men da t ion s for  change. Dra ft  legis la t ion  tha t

incorpora tes the  recommendat ions  cons t itu tes Par t  IV of th i s repor t .



7
  I t  wa s  poss ib le  for  women  to  inher i t  land  in  th e  event  of  an  in tes ta cy , but  ma le  i ssue  were

pr efer re d t o fem al e, a n d t h e eld est  m al e h eir  took  in  pr iorit y t o you n ger  m al es. S ee C .H .

Sh er rin  & R . C. B one h ill, T h e L aw  an d  Pr act ice of I n tes ta te S u ccess ion  (L on d o n : S w e et  &

Ma xwe ll, 1987 ) at  24-27 . For  a m ore d eta iled d iscu ssion  of hist orica l dev elopm en ts  of En glish

in te st at e su ccess ion  la w s ee L .J . H ar din gh am , M.A. N ea ve &  H .A. F ord , W i l l s a n d  I n t e s t a cy

i n  A u s t r a l ia  a n d  N e w  Z e a la n d ,  2d  (Sydney: Law Book  Compa ny ,  1989)  c.  14 .

8
  An  Act  for t h e B etter  S ettl in g of I n test at es E sta tes ,  22  & 23  Char les  I I ,  c.  10 .

9
  The  S ta tu te of D ist rib u tion , 167 0 was  am ended  by the  S ta tu te of F ra u d s, 16 77  a n d  by  th e

S ta tu te of D ist rib u tion , 168 5 .  The  1670  and  1685  s t a tu t e s  a re  kn own col l ec t ive ly  a s  t he

S ta tu tes  of D ist rib u tion .  The  S ta tu te of F ra u d s, 16 77 m a d e  it  cl ea r  t h a t  t h e h u s b a n d w a s

ent i t led  to  a l l  of th e  wife’s  person al  proper ty .  The  S ta tu te of D ist rib u tion , 168 5  p r ov id e d t h a t

th e  brother s  an d s is ters  of an  in tes t a te  sh ar ed  equa l ly  wi th  th e  in tes t a te’s  moth er .  See

Sh er rin  & B one h ill, supra ,  no te  7  a t  35 .

10
  See  Ad m inis t ra t ion  o f  Es ta tes  Ac t , 1925  (U.K.), 192 5, c. 23, Pa rt  IV.

11
  Sh er rin  & B one h ill, supra ,  no te  7  a t  35 .
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CHAPTER 2. HISTORICAL SKETCH AND OVERVIEW OF CANADIAN

INTESTACY LEGISLATION

A.  History of Intestate Succession

1.  England

By the ea r ly 1 600s , t he E ngli sh  cour t s h ad d evelope d r u les for  su ccession  of

propert y in th e event of an in test acy. Persona l propert y was dist ribut ed

accordin g to r ule s of local cus tom , which  led t o un cert ain ty a nd  irr egu lar ity,

an d lan d descended to th e oldest ma le heir by t he pr inciple of primogenitur e.7

Th e con fusion  and i r regula r it y in  res pe ct  of dist r ibu t ion  of pe rson a l p rope r ty

upon int esta cy necessita ted t he en actm ent  of th e S tatu te of Distribution,

16708 (wh ich  wa s a men de d in  1677 , 1685 a nd 1 890). 9 The dichotomy between

su ccession t o rea l pr opert y an d per sona l pr opert y up on int est acy contin ued  in

En gland u nt il the Adm inistration of Estate Act, 1925 abolished

pr imogeni ture10 and cr ea ted  one s et  of ru les d ea ling wit h  the s uccession  of

rea l an d per sona l pr opert y up on a n in te st acy.

The S tatu te of Distribution, 1670 as a men ded in 1677 a nd 1685

distributed th e personal property of intesta tes as follows:11
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Widow and widower. A widower was entitled to the whole of his wife’s personalty
to the exclusion of other relatives. A widow was entitled to one-third of the
personal estate where there were surviving issue, and to one-half if there were
no issue. After 1890 the widow was additionally entitled to a “statutory legacy of
500 pounds”.

Issue. Subject to the rights of a surviving spouse the issue were primarily
entitled with children of deceased children taking their parents' share per stirpes.
Males were entitled equally with females and there was no preference for the
eldest child. Advancements by way of portion made by a father to his children
had to be brought into account.

Next of kin. Where the intestate left a widow but no issue, then the next of kin
were entitled to a half share in the estate. In the absence of a surviving spouse
or issue the relatives were then entitled in order, according, in theory at least, to
their degrees of relationship to the deceased. The degree of relationship was
ascertained by counting the number of steps that the relative was removed from
the deceased, counting the generations down in the case of descendants and
computing up to the common ancestor and then down in the case of other
relatives. Relatives more closely connected were entitled as a class in priority to
relatives more remotely connected. However, this formula was not always
followed strictly since policy considerations tended to overrule strict logic. Thus a
father was a person primarily entitled to the whole estate in the absence of a
spouse and issue and excluded, rather than took equally with, the mother. In the
absence of a father then the mother shared equally with brothers and sisters and
children of deceased brothers and sisters were equally entitled to their parents'
share.

It could be that relatives of the first degree (mother), second degree (brothers
and sisters) and third degree (nephews and nieces) were all equally entitled. In
the absence of a spouse, issue or parents the persons entitled were the brothers
and sisters, including children of deceased brothers and sisters, but if all the
brothers and sisters had predeceased the intestate, then their children took in
their own right as relatives of the third degree per capita. Grandparents came
after brothers and sisters followed by uncles and aunts. Relatives of the fourth
degree, e.g. first cousins etc., then took and so on, subject to two overriding
rules that a relative more closely connected to the deceased excluded a relative
more remotely connected and that within equal degrees of relationship the
relatives took equally. In the absence of ascertainable relatives the Crown was
entitled to personalty as bona vacantia.

The S tatu te of Distribution, 1670 as am ended is the progenitor of most

Can adia n int esta te su ccession legislation; however, am endm ent s ha ve been

made  to the Canadian  legis la t ion  to im pr ove the p osi t ion  of the s pou se .

2.  Canada

The  ear ly En glish la w wa s t ra ns port ed t o th e Brit ish  colonies es ta blish ed in

wha t is n ow Cana da. Ca na dian s, being th e enlight ened people th ey are,
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12
  St a tu te s (P r ovin ce of C a n a da ) 14  & 1 5 Vi ct. , c. 6 (1 85 1).

13
  See  Th e  Land  T i t l es  Ac t ,  1894,  57-58  Vict . ,  c.  28  (Can ada ) , s .  3  and  A n  A ct  to a m e n d  th e

Lan d  T i t l es Ac t ,  1894, 63 -64  Vict ., c. 21  (Ca n a da ), s. 5 . P lea se  n ote  th a t t h e R ep or t for

Discuss ion ,  No.  16  i s  ina ccur a te  i f  i t  sugges ts  th a t  t he  r u le  of  pr imogeni tu re  wa s  not  r epealed

un t i l  shor t ly  af ter  Alber ta  becam e a  pr ovince . In  fac t ,  th e  federa l  governm ent  chan ged th e

la w for  th e N or th we st  Te r r it or ies , in clu di n g w h a t b eca m e Alb er ta , in  18 87 . Se cti on  2 of A n

Act  R espect ing the T ran sfer  and  Descent  of  Lan d,  S.A. 190 6, c. 19 confir m ed t he  exist ing  law .

14
  Sect ion  5  of 63-63 Vic t . , c .  21  (Cana da)  pr ovides :

It  is h er eb y d ecla r ed  to h a ve b ee n  th e in te n ti on  of th e Act s k n own  a s T h e T erri tori es

Real  Proper ty  Acts  . . . a s w ell a s t h a t of T h e  L a n d  T i tl es  A ct ,  ch a p t e r  2 8  of t h e  s t a t u t e s

of 18 94 , . . . t h a t l a n d i n  th e T er r it or ies  de volv in g u pon  th e p er son a l r ep r es en ta ti ves  of

a d ecea sed  own er  th er eof sh oul d b e d ea lt w ith  an d d ist rib u te d a s p er son al  est at e, a n d

th a t s h a ll be  ta ke n  a n d h eld  to h a ve b ee n  th e la w a n d t h e t r u e in te n t a n d m ea n in g of

the  sa id  Acts  f rom .  .  . the  f i r s t  da y  of Ja nu ary ,  1887 .

15
  See au th ori t ies  c i ted in  tw o previous footnotes .  With in a  year  of Alberta  becoming a

p r o vi n ce , t h e  A lb e r t a  L e g is l a t u r e  e n a c t ed  A n  A ct R esp ecti n g t h e T ra n sfer  an d  Des cen t of

L a n d , S .A. 1 90 6, c . 19 . S ect ion  2 of t h a t  Act  pr ovi de d t h a t : 

2 .  Land  in  th e  Pr ovince  shal l  go  to th e  persona l  represen ta t ives  of th e  deceased own er

th er eof a n d s h al l be d ea lt w ith  an d d ist rib u te d a s p er son al  est at e. 

16
  Or di n a n ces  of th e N .W.T . 19 01 , c. 13 . Th is O r di n a n ce ga ve t h e en ti r e p er son a l es ta te  to a

m a n ’s w id ow w h er e t h e in te st a te  h a d n o iss u e (s .1). T h is w a s a  m a r ke d d ep a r tu r e fr om  th e

S ta tu tes  of D ist rib u tion  wh ich  di vid ed  th e m a n ’s e st a te  be tw ee n  h is w id ow a n d h is n ext  of

ki n . Th e O r di n a n ce a lso a llow ed  th e m oth er  to t a ke  th e en ti r e es ta te  (to t h e ex clu sion  of th e

in te st at e’s br oth er s a n d s ist er s) w h er e t h e in te st at e d ied  wit h out  wife , chi ld or  fat h er  (s.2). I t

a lso t r ea te d i lleg it im a te  ch ild r en  of a w om a n  a s t h e le git im a te  ch ild r en  of th e w om a n  (s.4 ).

abolished the r ight of primogenitur e much sooner t han  did the English.

Upper  Can ada  did so in 1851,12 the N or th  West  Terr it or ies (w hich  a t  tha t

tim e included Alberta a nd Sa ska tchewa n) in 1887.13 After  abol it ion  of

prim ogenit ur e, both  rea l propert y an d persona l propert y were distr ibut ed

un der  ru les form erly us ed for per sona l pr opert y only.14 La ter  in  th is  chapter ,

we will exa min e th e exist ing Ca na dia n legis lat ion in d eta il.

3.  Alberta

In 1905, wh en Alberta  became a  province, int esta te su ccession was

deter min ed by th e En glish law of July 15, 1870 as a men ded by a 1901

Or dinance of t he N or thwest  Terr it or ies t ha t  de a lt  with  di st r ibu t ion  of

pe rson a l p rope r ty. L and w as d ea lt  with  and d is t r ibu ted  as p er son a l

pr opert y.15 Per sonal pr operty was  distr ibut ed accordin g to the S tatute of

Distribution, 1670 as a men ded by th e En glish sta tu tes of 1677 and 1685 a nd

as  am en ded b y An Ordinan ce respecting the Devolution of Estates16 ena cted in

1901.
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17
  S .A. 1920 ,  c.  11 .

18
  Th e 192 0 Act r ejecte d t he  old pr incip le of pr im ogen itu re ; it tr ea ted  all ch ildr en  equ ally

regar dless  of sex  or  order  of  b i r th .  The  la nd beca me p ar t  of  the  es ta te  wh ich  was  d is t r ibut ed

a m on g  th e  sp ou s e a n d  ch ild r en .

19
  S .A. 1964 ,  c.  37 , s s  3 ,  4 .

20
  S.A . 19 75  (2), c. 4 3, s . 2(2 ).

21
  Th is a m en dm en t ca m e a bou t b eca u se  of Ca n a da ’s d es ir e t o ra ti fy t h e U n it ed  N a ti on ’s

Conven t ion on th e Righ ts  of  the Child . Se e Alb er ta  La w R eform  In st itu te , S ta tu s of C h ild ren :

R evis ed R eport , 199 1  (Repor t  No .  60 , 1991)  a t  1 -2 .

This  piecemea l legisla tion  mu st  ha ve pr oved un sa tis factory beca us e in

1920 the Alberta  Legislat ive Assembly enacted An Act  to Consol idate and

Amend the Law  Relatin g to Intestate Su ccession  .17 This  Act d ealt  with  th e

dist ribu tion  of rea l an d per sona l pr opert y on int est acy. It  borr owed hea vily

from the S tatu te of Distribution, 1670 as a mended in t ha t it divided the

est a te  bet ween  th e su rv ivin g spouse a nd  issue . 18 If th ere  wa s n o sur viving

sp ouse  or  is su e, the est a te was d is t r ibu ted  to the p a ren ts e qu a lly, or  the

sur vivor t her eof; failing t his, broth ers a nd sist ers (an d neph ews an d nieces

can  take  by  representa t ion); fa i ling th i s,  next  of k in .  Husband and  wives were

tr ea te d eq ua lly, a s we re  mot he rs  and  fat he rs . 

In  1928, Albert a r epea led t he 1 920 Act a nd  rep laced it  with  The

Intestate S uccession Act, 1928,  which  was pa t terned afte r  the Un iform

Intestate S uccession Act, 1925. The 1928 Act , a lt hough  ba se d on  the U nifor m

Act ,  conta ined  many provis ions  a lready  found in  the  1920 Alber ta  Act .  This

1928 Act h as su rvived, with certa in a men dmen ts, up  to th is day. The

am endm ent s ha ve improved th e position of the su rviving spouse an d

illegitim at e childr en. A pr eferen tia l sh ar e for th e su rvivin g spous e wa s first

int roduced on April 1, 1964 at  $20,000,19 and increased to $40,000 as of

J an ua ry 1, 1976.20 As  of November  1 , 1991,  “i ssue” as  defined  in  the  Act

in clu de s a ll  linea l des cen da nts,  wh et her  bor n  with in  or  ou tside  marr ia ge, of

the  ancestor .21

4.  Uniform Intestate Succession Act

Th e U nifor m La w Confer en ce of Canada  (pr eviou sly k nown  as t he Confer en ce

of Comm issioners on Un iformity of Legislat ion in Can ada ) adopted a Un iform

Intestate Su ccession Act in  1925 , 1958 a nd 1 985. Unt il  1985 , t he U nifor m

Acts wer e pat ter ned a fter t he S tatu te of Distribution, 1670, as a men ded wit h
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22
  In test at e S u ccessi on  Act , R .S .A. 1 98 0, c . I- 9; E sta te A d m in ist ra tion  Act , R.S .B.C . 19 96 , c.

122 ,  Par t  10 ;  Dev olu tion  of E sta tes A ct , R .S .N .B . 19 73 , c. D -9, P a r t  II ; In tes ta te S u ccess ion

A ct , R .S .N . 19 90  c. I -21 ; In test at e S u ccessi on  Act , R .S .N .S . 19 89 , c. 2 36 ; S u ccess ion  L aw

R eform  Act , R .S .O . 19 90 , c. S -26 , P a r t  II ;  Pr oba te A ct ,  R.S.P .E.I. 19 88, c. P-21, P ar t IV;

In test at e S u ccessi on  Act ,  S .S . 1996 ,  c.  I -13 .1 ; In test at e S u ccessi on  Act , R.S .N .W.T . 198 8, c. I-

10 ;  N u n a v u t  A ct ,  S .C . 1993 ,  c.  26 , as  am .  by  S .C. 1998 ,  c.  15 , s .  4 ;  In test at e S u ccessi on  Act ,

R .S .Y.  1986 , c . 95 .

23
  Th e N at iona l Con fere nce  of Comm ission er s on  Un iform  St at e La ws  issu es u nifor m  act s in

th e U n it ed  St a te s. I t i s t h e Am er ica n  eq u iva len t of t h e U n ifor m  La w C on fer en ce of C a n a da .

some min or modificat ions. In 1985, t he U niform La w Conference of Can ada

recom men de d a dop t ion  of a  revised  Unifor m Act  tha t  adop ts a  di st r ibu t ion

schem e ba sed on Am erica n r eform. Th e 1985 U niform  Act will b e discus sed in

more det ail lat er in t his cha pter .

Alber ta  in tes ta te s uccession  legis la t ion  has b een  more gen er ous t o the

su rvivin g spou se t ha n h as  th e Un iform Acts. Alber ta  legisla tion  ha s a lwa ys

given th e ent ire est at e to th e sur viving spouse wh ere t he int esta te dies

leaving no issue. By cont ra st, t he U niform  Acts h ave, un til 1985, distr ibut ed

the esta te to the sur viving spouse an d the int estat e’s parent s when th e estate

exceede d $ 20 ,000 . Als o, Alb er ta  in t rodu ced  a  pr eferen t ia l sha re for  the

sur viving spouse in  1964, wherea s th e Un iform  Act did n ot do so un til 1985.

B.  Comparison of Canadian Legislation and the Uniform Acts

Canad ian  legi sl a tion  and  the  uni form Act s  of Canada  and Un it ed S ta t es  fa l l

into four categories. The first category, into which fall all the int estat e

succession st at ut es of th e comm on-law pr ovinces except Ma nit oba,22 is based

for t he m ost par t on t he S tatu te of Distribution, 1670, as a men ded. The

Man itoba legislation, th e Un iform Probate Code of the  Uni ted  Sta tes23 and

th e Uniform  Intestate S uccession Act of Canada  a re  di st inct  and  fa l l in to

cat egori es of the ir  own. 

1.  Category 1: Canadian mainstream

This  cat egory of distr ibut ion schem e gives t he e nt ire es ta te t o th e spous e if

ther e a re n o su rviv in g is su e of t he in tes ta te.  Wh er e t her e a re iss ue of t he

int est at e, th e spou se’s sh ar e dep en ds u pon t he  nu mb er of issu e t ha t s ur vive

th e int est at e. If th ere  is only one child , th e spous e get s a  pr eferen tia l sh ar e

plus one-half of th e residu e. The child gets th e other h alf of the res idue.

Wher e th ere  ar e tw o or m ore childr en, t he s pouse ge ts  a p refer ent ial s ha re
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24
  N u n a vu t b eca m e t h e t h ir d t er r it or y of C a n a da  a s of Ap r il 1,  19 99 . It  a dop ts  th e la w of t h e

N.W.T.  as  in  force  on  t ha t  da te .  See  s .  29  of th e  N u n a v u t  A ct ,  S .C . 1993 ,  c.  26 , as  am ended  by

S.C.  1998 , c . 15 ,  s . 4 .

plus on e-t h ir d of t he r es idue. Th e ch ildr en  sh a re t he ot her  two-t h ir ds  of the

re sidue . 

The  size of the p refer ent ial s ha re va ries  cons ider ab ly, as illu st ra ted  in

th i s char t :

Province Preferential Share Eff. Date Sub-category

Alberta $40,000 Jan. 1, 1976 1(a)

British Columbia $65,000 Oct. 1, 1983 1(a)

Saskatchewan $100,000 June 22,

1990

1(a)

Ontario $200,000 April 1, 1995 1(a)

New Brunswick any interest of intestate in property that is marital

property of intestate and spouse

May 9, 1991 1(b)

Nova Scotia election between $50,000 or home, whichever is

greater in valuable

Dec. 13,

1975

1(c)

Northwest Territories election between $50,000 or home, whichever is

greater in value

March 9,

1983

1(c)

Nunavut24 election between $50,000 or home, whichever is

greater in value

March 9,

1983

1(c)

Newfoundland $0 1(d)

Prince Edward Island $0 1(d)

Yukon $0 (with court discretion to give spouse entire estate) 1(e)

Subject to the int erest of the spouse, the estate is distributed a s follows:

C per stirpes am ong th e issu e, failing t his

C th e fat her  an d m oth er t ak e in e qua l sh ar es if both  ar e living, or a ll to

the su rvivor, failing this 

C broth ers a nd sist ers in  equa l sha res a nd if an y brother  or sister  ha s

predeceased t he int esta te, th e children of tha t br other  or sister  ta ke

th eir p ar ent ’s sh ar e, failing t his
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25
  Gen er ally  spe ak ing , rep re sen ta tion  allow s ch ildr en  to t ak e th e sh ar e th eir  pa re nt  wou ld

ha ve t ak en  ha d t ha t p ar en t s ur vived  th e in tes ta te. I n C ha pt er  6, we  exa m ine  th is concep t in

d ep t h .

26
  This  i s  th e  genera t ion  a t  which  t he  in i t ia l  d iv is ion  of th e  es ta t e  tak es  p lace .

27
  In test at e S u ccessi on  Act , R.S .N .W.T . 19 88 , c. I-1 0, s . 1(1 ).

28
  I bi d .

29
  Ibid . a t s . 1(2 ).

C to t he n eph ews a nd  nieces in  equ al s ha res  an d in  no case s ha ll

rep res ent at ion25 be a dm itt ed, failin g th is

C equa lly a mong t he n ext  of kin  of equa l degrees of con sa ngu in it y t o the

intesta te an d in no case sha ll representa tion be admitt ed.

Th is  gener a l des cr ip t ion  of the law m ust  be  qu a lified in  res pe ct  of

On ta r io, a nd t he N or thwest  Terr it or ies a nd N unavu t . In  On ta r io,

rep res en ta t ion  among is su e is s t ill a llowed,  bu t  the r oot  gener a t ion 26 i s the

closes t  genera t ion  to the  in testa te  in  which  the re i s a t  l eas t  one  member

sur viving at t he t ime of deat h. The oth er pr ovinces use a  per stirpes system  of

rep res en ta t ion . U nde r  th is  syst em , t he r oot  gener a t ion  is  the gen er a t ion

cons is t ing  of the  ch i ldren  of the  in testa te , regard less  of whether  there  a re

children wh o survive th e intes ta te. System s of repr esent at ion will be

discussed  in  det a il in  Ch apt er  6. 

In all th e Canadian  mainst ream  stat utes except th at of the Northwest

Terr it or ies a nd N unavu t , t he legis la t ion  use s t he t er m “spouse ” bu t  doe s n ot

define it. In su ch a context, “spouse” is inter pret ed as r eferring t o mar ried

persons only. The t wo territ ories differ by defining spouse t o include m ar ried

pe rson s a nd ce r ta in  couples  wh o cohabi t  ou tside  marr ia ge. By  de fin it ion ,

“spouse” includes a  person  of the  oppos ite  sex who immedia te ly  before  the

dea th  wa s coha bit ing ou ts ide m ar ria ge wit h t he  int est at e if th ey h ad

cohabited for  a  per iod  of a t  l eas t  two years , or  had  cohabited in  a  rela t ionship

of some permanence  if there was a  ch i ld  of the  rela t ionship  by  bi r th  or

adopt ion .27 “Cohabit” means to l ive together  in  a  conjugal re la t ionship ,

whet her  within  or without  ma rr iage.28 This definition ap plies to all intes ta tes

who die on or a fter November 1, 1998.29 In all other aspects, the intesta cy

leg is la t ion  of the  Nor thwes t  Ter r itor ies  and  Nunavut  is  the same as  the other

Can adia n m ain str eam  sta tu tes described a bove.
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30
  S .M.  1989-90 ,  c.  43 ,  C .C.S .M.  c . I -85 .

31
  Se ction  2-70 9(b) of t h e U n iform  P rob a te  Cod e, 11 th  ed . de fin es  “per  cap ita  a t e a ch

gene ra t ion”  a s  fo llows :

(b ) [... P e r  Ca p it a  a t  E a ch  G en e r a tion ] I f a n  a p p lica b le  st a t u t e or  a  gov er n in g

in st ru m en t ca lls for  pr oper ty  to b e d ist rib u te d ... “per  cap ita  at  ea ch g en er at ion ”, th e

pr oper ty is  divid ed in to a s m an y equ al s ha re s a s t he re  ar e (i) sur vivin g de scen da nt s in

th e gen er at ion n ea re st  to t he  des ign at ed a nce st or w hich  cont ain s on e or m ore s ur vivin g

des cen da nt s (ii) an d d ecea sed  des cen da nt s in  th e sa m e gen er at ion w ho left  su rv ivin g

descenda nt s ,  i f an y.  Each su rviv ing descend an t  in  t he  n ear es t  gener a t ion  i s  a l located

on e  sh a r e . T h e r e m a in i n g s h a r es , i f a n y , a r e  com b in e d  a n d t h e n  di vi de d  in  t h e  sa m e

m a n n er  a m on g t h e s u r viv in g d es cen da n ts  of th e d ece a se d d es cen da n ts  a s if t h e

su rv iv ing  descendan t s  who  were  a l loca t ed  a  sha r e  and  t he i r  su r v iv ing  descendan t s  ha d

pred eceased th e  d is t r ibu t ion  dat e .

2.  Category 2: Manitoba

In  1985 , t he Manit oba  La w Refor m Com mission  made  recom men da t ion s for

reform of Manitoba’s intesta cy legislation in its Report on Intestate

S uccession . Mos t  of thes e r ecom men da t ion s w er e incorpor a ted  in to the

Intestate Su ccession Act,30 which came in to force on Ju ly 1, 1990.

Th e Manit oba  Legis la ture r eje cted  the Commission’s r ecom men da t ion

tha t  the s pou se  sh ould  rece ive  a  gener ous p referen t ia l sha re p lu s on e-h a lf of

th e residu e in situ at ions in which th e intes ta te is su rvived by a spouse a nd

issu e. In st ead , it chose t o give th e su rvivin g spous e th e en tir e est at e in

s itua t ions  in  which:

C ther e a re n o su rviv in g is su e of t he in tes ta te,  or

C th e issue of the int esta te a re a lso issue of the su rviving spouse.

If th e int est at e ha s childr en fr om a not her  rela tion sh ip, th e su rvivin g

spous e get s a  pr eferen tia l sh ar e plu s one-ha lf of th e re sidu e. The  pr eferen tia l

sha re is $50,000 or one-ha lf the valu e of th e esta te, whichever is grea ter . The

resu lt is th at  th e spouse receives a min imu m of three-qua rt ers of the est at e,

and a  larger percentage of the estate when t he value of the esta te is less than

$100,000 . The b ala nce of the r esidu e goes to t he in tes ta te’s issu e from a ll

re la ti onships. 

The Manitoba Act no longer uses a per stirpes d is t r ibu t ion  among the

issue. This h as been  repla ced with a t ype of repr esent at ion known a s per

capita  a t  each  genera t ion .31 In addition, the Manitoba Act no longer refers to

degrees of consa nguin ity. A parent elic system  now deter min es th e relat ives

who will inherit t he esta te if the intesta te ha s no surviving spouse an d no
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32
  Ma n itob a L aw  Re form  Com m iss ion , R epor t on  In tes ta te S u ccess ion  (Repor t  No .  61 , 1985)

fn .  44 .  [In  la t er  footn otes ,  Man i toba  Law  Reform Com miss ion wi l l  be  abbrevia ted  a s

M . L .R . C .]

su rviv in g is su e. Unde r  a  pa ren tel ic sys tem , t he l in ea l des cen da nts of t he

closest a ncestor of th e intes ta te inh erit in  preference to th e lineal

descendan ts of more remote ancestors.32 The se concepts  will be discu ssed  in

deta il in Cha pter  6.

3.  Category 3: Uniform Intestate Succession Act

The 1985 Uniform Intestate Su ccession Act is a  ma rk ed dep ar tu re fr om it s

predecessors. This Act gives th e ent ire est at e to th e sur viving spouse wh ere

th ere a re n o surviving issue of the int esta te. Wher e th e intes ta te is su rvived

by a  sp ouse  and i ss ue, the s pou se  rece ive s $ 100,000 p lu s on e-h a lf of t he

re sidue . Th e chi ld or  child re n r eceive t he  oth er  one-h a lf of th e r esid ue . Th e

portion of the est at e going to the issue is still distributed per stirpes,  a lthough

th is  t er m is  no lon ger  use d in  the Act . Wh er e t her e is n o su rviv in g spou se  or

issu e, th e est at e is dist ribu ted  am ong th e re lat ives of the in tes ta te a ccordin g

to a  pa ren te li c sys tem.

4.  Category 4: Uniform Probate Code (U.S.)

Article II of the Un iform Probate Code (U.S.) deals  with  int est acy, wills a nd

don a t ive  t ransfe rs.  In  1991 , t he N a t ion a l Confer en ce of Commissioner s on

Unifor m St a te Laws  in t rodu ced  a  freest anding ve rsion  of Art icle  II  of the

Un iform Probate Code ent itled th e Uniform Act on Intestacy, Wills and

Donative Tra nsfers. This  Act  wa s r ein t rodu ced  in  th is  form with  the h ope

th at  sta tes t ha t objected t o oth er a rt icles in t he Un iform Probate Code could

ad opt Art icle II. In  1993, t he p rovisions of Article II  th at  dea lt wit h t he

spouse’s elective shar e were su bsta nt ially revised. Herea fter, all referen ces

will be to Art icle II of th e Un iform Probate Code as a men ded in 1993.

The int esta cy ru les of th e Un iform Probate Code give all t o th e su rvivin g

spouse in th ese circumstan ces:

C wh er e t her e a re n o su rviv in g des cen da nts or  pa ren ts of t he in tes ta te,  or

C wh er e t he in tes ta te’s su rviv in g des cen da nts a re a lso de scenda nts of t he

su rviv in g spou se  and t he s urviv in g spou se  has n o descenda nts w ho a re

not descenda nt s of th e intes ta te.
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If the intestat e has n o surviving descendan ts but  has a  surviving spouse

an d a pa ren t or pa ren ts, t he su rviving spouse receives $200,000 plus th ree-

qua rt ers of the residu e. The sur viving paren ts or pa ren t r eceive the

rema ining one-quarter of the residue. If all of the descendan ts of the int estat e

ar e also descendan ts of the su rviving spouse an d th e sur viving spouse h as

descendan ts from a noth er r elat ionship, th e sur viving spouse r eceives

$150,000 plu s one-ha lf of th e r esid ue . Th e descen da nt s of th e in te st a te  (i.e.

the join t  childr en ) sh a re t he ot her  one-h a lf of t he r es idue. If on e or  more of

th e int est at e’s des cenda nt s a re fr om a not her  rela tion sh ip, th en t he s ur viving

sp ouse  rece ive s $ 100,000 p lu s on e-h a lf of t he r es idue. Th e d es cen da nts of t he

int esta te sh ar e th e other h alf of the res idue. When t he descenda nt s receive a

portion of the esta te, they shar e on a per -capita-at-each-generation basis.

If the intestat e has n o surviving spouse but h as sur viving descendan ts,

th e en tir e est at e goes to t he d escend an ts . If th e int est at e ha s n o sur viving

spous e or des cenda nt s, a p ar ent elic system  det erm ines  which  rela tives  will

inher i t the  es ta te.

A grea te r  number  of var iab les a re  taken  in to account  by Ar t icle I I  of the

Un iform Probate Code as  comp ar ed t o th e Ma nit oba Act. The  Man itoba  Act is

not concern ed with  whet her  th e sur viving spouse h as issu e from anoth er

relat ionship, wher eas Art icle II is concerned  with t his. Also, the Ma nit oba

Act  extends  the parente lic sys tem to grea t -grandparents  and  thei r  is sue,

whereas Article II only extends th e parent elic system t o gran dparent s and

th eir issue.
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  S t a t is t ics  C a n a da , Repor t  on  the  Demographic  the  S i tua t ion  in  Ca nad a ,  1997  (O t t a w a:

Indu s t ry ,  Sc ience  and  Techn ology , Can ada ,  1998) Ca t .  N o . 91-209-XPE a t  77 ,  Tab le  20 .

34
  I bi d .

35
  Pr em ier ’s C oun cil in  Su pp ort  of Alber ta  F am ilies , Fa cts of  Al bert a F am ili es  (1995  ed .)  a t  9 .

36
  S t a t is t ics  C a n a da , Bir ths  a nd  Deaths ,  1995  (O t t a wa : I n d u st r y, S cie n ce  a n d T ech n olog y,

Ca n a da , 19 97 ) Ca t.  N o. 84 -21 0-XM B, T a ble  4.3  a n d ca lcu la ti on s of a u th or .

37
  Ibid .
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  Ibid .

39
  In  1994,  15 ,613 people  d ied  in  Alber ta .  Of  these ,  71 .1% were  65  year s  of age  or  o lder .

Source:  supra , n ote  36  a t T a ble  4.4  a n d ca lcu la ti on s b y t h e a u th or .
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CHAPTER 3. TRENDS IN CANADIAN SOCIETY

A.  Introduction

In t his cha pter , we look at lifespan , fam ily size, mar ria ge, divorce an d

cohabita t ion  outs ide marr iage  to get  a  genera l p icture  of our  ever  changing

societ y. T hes e t ren ds  in flu en ce t he cou rse  of refor m.

B.  Lifespan

Life expectancy ha s increas ed over time.33 Life expectancy for m ales wh o

were born in  1971 was 69.6 year s, for fema les 76.6 years. This h ad in creased

to 75.7 yea rs  for m ales  born  in 19 96 a nd  81.5 yea rs  for fem ales  born  in

1996.34 This  tr end  is likely t o cont inu e. By 2016, life expecta ncy in Alber ta  is

an ticipated t o increa se to 78.5 years for ma les an d 83.7 years for females.35

In 1995, t he m edian  age for m ale Alberta ns a t t ime of deat h wa s 72

years ; the m edian  age for fema le Alberta ns wa s 79 year s.36 Of the 15,895

Alber tans w ho died  in  1995 , 72.6% wer e 65 yea rs of a ge or  older , 24.1% wer e

18 to 64 years of age, and 3.3% were 17 year s of age or younger. 37 Exa min ed

accordin g to sex, 67.1% of the m en wh o died were 65 years of age or older an d

79.1% of th e women  who died  wer e 65 yea rs  of age or  older.38 A simila r r esu lt

is observed in 1994.39
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40
  Se e Th e Va n ier  In st itu te  of th e F am ily, Pr ofil in g C an ad a’s Fa m ili es  (O t t a wa : V an ie r

In st itu te , 19 94 ), Ch a rt  33 . Th e t re n d fr om  19 21  to 1 99 0 is  su m m a ri zed  a t 1 3, S ta tis tics

Ca n a da , Ca ta logu e 8 2-5 53 , Se lect ed  Bir th  a n d F er ti lit y S ta ti st ics, 1 92 1-1 99 0, a s follow s:

Bet wee n 1 921  an d 19 37, t he  tot al fer tilit y ra te d ecline d 25 % from  3.54 in  192 1 t o 2.64 in

19 37 . Du r in g t h e 1 94 0s  a n d b a by  boom  pe r iod  of th e 1 95 0s , th e r a te  in cr ea se d 4 9% fr om

2.64  in  1937  to  3 .93  in  1959 .  S ince  1959  the  fe r t i l ity  ra te  ha s  dec l ined  fo r  27  ou t  o f 31

yea r s. I n  19 72 , for  th e fir st  ti m e s in ce 1 92 1, t h e fer ti lit y r a te  of 2.0 2 w a s b elow  th e

rep lacemen t  l eve l  of  2 .10 .  Be tween  1972  an d  1986  i t  dec l ined  a no ther  18 .4% to 1 .65

then  increased  in  ea ch  of the  n ex t  four  years  r each ing  1 .86  in  1990 .

41
  Vanier  Ins t i tu t e , ibi d . at  54 .  The  s ta t i s t ics  usu al ly  mea sur e  th is  a s  b i r th s  per  1000  women

wh o are  15  year s  of age  or  o lder .  I t  i s  a lso  descr ibed as  th e  avera ge  nu mber  of chi ldren  p er

woma n wh o is  15  years  o f  age  or  older .  In  1991 ,  the re  w ere  1 ,815  ch i ld ren  born  per  1 ,000

Ca n a dia n  wom en  15  yea rs  of ag e or  over . Th is e qu a te s t o a fe rt ilit y r a te  of 1.8 w h ich

m ea su r es  th e a ver a ge n u m be r  of ch ild r en  bor n  to on e w om a n .

42
  S t a t is t ics  C a n a da , S e lec ted  B ir th  an d  Fer t i l i t y  S ta t i s t i cs , Cana da ,  1921-1990 (O t t a w a:

Indu s t ry ,  Sc ience  and  Techn ology , Can ada ,  1993) Ca ta logue  No.  82-553  a t  12-13 .

43
  S t a t is t ics  C a n a da , Fer t i l it y  (O t t a w a: I n d u st r y , S ci en ce  a n d  Te ch n ol og y, C a n a d a , 1 99 3)

199 1 Ce ns us  of Can ad a, C at alogu e N o. 93-321 , Ta ble 2 a t 1 6. Th er e is som e differ en ce in t he

ca lcu la t ion  of fe r tilit y r a t es , a lt h ou g h  th e  sa m e  t re n d is  se en . C om p a r e w it h  R e por t on  t h e

Dem ographic  S i tua t ion  in  Can ada ,  1997, supra , n ote  33  a t 1 22 -23 , Ta ble  A5 w h ich  giv es  tot a l

fer tili ty  ra te s for  Ca n ad a fr om  198 2-19 95. T h is p u blica tion  sh ows  a l ow of 1.5 8 in  198 7, a

h igh  of  1 .71  in  1990  an d  1 .70  in  1991 ,  and  a  re tu rn  to  1 .64  in  1995 .

44
  Va n ier  In st itu te , supra ,  no te  40  a t  29 ,  Tab le  1 .

45
  Ibid .

C.  Family Size

Most Can adian s ar e awar e of the tren d towards sm aller families. They do

not, however, recognize th at  th is ha s been a  tr end sin ce 1871,40 w ith  the baby

boom (1945-1960) being a tempora ry reversal in a  long-term t rend t owards

sm aller  families.  In  1871  the fe r t ilit y r a te (“the n umber  of childr en  a  wom an

wou ld  have du r in g h er  lifet im e if sh e wer e t o follow  the fe r t ilit y pa t ter ns of

th e time”)41 wa s 6.8 a nd , with  th e exception  of th e ba by boom, ha s contin ue t o

fall ever since. Since 1972 th e fertility ra te h as been  below th e repla cement

ra te of 2.1, reachin g an  all-time low of 1.65 in 1987.42 S ince  then  it  has

increased  somewha t t o 1.8 in 1991 a nd t hen  declined du ring t he year s 1992

to 1995.43 This m ean s th ere will be fewer br other s an d sister s, fewer a un ts

and u ncles, fewer cousins than  in past genera tions, and fewer guests at

family reunions.

Althou gh t he t ren d is t o sma ller fa milies , th e act ua l nu mbe r of families

ha s increas ed over time.44 At  the  same t ime, the  percentage  of Canadians

who are living alone has increased. 45
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46
  For  an  in te re st in g h ist ory  of ma rr ia ge s in ce t h e 16 00s  see  S. P ar ke r, In form al  M ar ria ge,

Cohabi ta t ion  an d  th e  Law 1750-1989  (N ew  Yor k: S t.  Ma r ti n ’s P r es s, 1 99 0).

47
  Ibid .  In  th e 1600s,  m ost  En gl ish ci t izens wer e not  m ar r ied in  a  chu rch.  A m ar r iage be gan

by  th e ex ch a n ge of p r om ise s t o m a r r y b efor e w it n es se s follow ed  by  coh a bit a ti on . It  wa s n ot

un t i l  Lord  Ha rdw icke’s  Act ,  1753 tha t  th e  law recognized only  those  m ar r iages  t ha t  wer e

per formed in  a  chur ch  or  pub l ic  cha pe l  o f The  Ch ur ch  of En gland .  The  ce rem ony had  to  be

preceded by t he  obta in ing of  a  l icense  or  th e  publ ica t ion  of  bann s  in  th e  par ish  of  the  couple .

In  t ime,  ceremonies  per form ed in  o th er  chu rches  w ere  recognized,  as  wel l  as  c iv i l ceremonies .

48
  Va n ier  In st itu te , supra ,  no te  40  a t  Ch ar t  16 .

49
  Ibid .  a t  Ch a r t  1 9 .

50
  In  th e 18 00s , th e con cep t of d u ty  to fa m ily p re va iled  over  th e n otion  of rom an tic lov e. In

t im e th e la t t er  becam e th e mor e preva lent  concept  an d rem ain s so to  this  d ay.

51
  P a r k e r , supra ,  no te  46 .

52
  R . B e a u jo t,  P o p u la t i on  C h a n g e  i n  C a n a d a  (Toron to :  McLelland  &  Stewa r t ,  1991)  a t  239-

42 .

D.  Marriage and Divorce

La ck of a his tor ical per spect ive some tim es lu lls people  int o th ink ing m ar ria ge

is a n u ncha ngin g inst itu tion . This , of cour se, is n ot t ru e. Mar ria ge, like a ll

other  ins t itu t ions , i s a ffected by economic and  socia l ci rcumstances and

changes with times.46 Not only do the rit es of ma rr iage var y over t ime,47 so

does t he  nu mb er of people wh o ma rr y,48 th e a ge a t w hich  th ey m ar ry, 49 the

rights a nd obligations associated with  ma rria ge, an d the ph ilosophy

un derlying ma rr iage.50 These changes, however, have never defeat ed the

inst i tu t ion’s  popular i ty and  marr iage remains  a  fundamenta l  ins t itu t ion  in

our  society.

Al though the h istory  of marr iage  is  fascina t ing ,51 for our  pur poses we

ne ed only look ba ck at  th e cha nge s t ha t h ave  ta ken  pla ce in t his  cent ur y,

an d, mor e imp ort an tly, in  th e las t 40  year s. Sin ce th e 1960s , th e following

tr end s h ave b een  observed : ma rr iage is  ha ppen ing wit h les s frequ ency (in

fact more people are choosing not t o mar ry at  all), is occurrin g later  in life,

an d is more often  endin g in divorce.52 The  cha nges  in t he la st  40 yea rs  in

re spe ct of ma rr ia ge a nd  divor ce ar e n oth ing sh ort  of rem ark able. 

Th e m arr ia ge r a te , me asu re d a s m arr ia ges p er  1,000 popu la ti on, h as

varied over t he la st 70 yea rs. It  rea ched a low of 5.9 ma rr iages per 1,000

pop ula t ion  in  1932  wh en  Ca nadians p ut  off marr ia ge because  of the lack of

jobs in t he  Grea t D epr ession . It  reb oun ded t o a h igh of 10.9 du rin g th e
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  Va n ier  In st itu te , supra , n ote  40 a t C h ar t 1 9; J . Du m as  & Y. P ér on, Ma rriage and  Conjuga l

Li fe  in  C an ad a:  Current  D em ographic  A na lysis  (O t t a w a : S t a t i st i cs  C a n a d a ,  19 9 2) a t  2 3 ,

F igur e  3 .

54
  Repor t  on  the  Demographic  S i tua t ion  in  Ca nad a ,  1997 , supra ,  no te  33  a t  25-31 .

55
  Va n ier  In st itu te , supra , n ote  40 a t C h ar t 1 9; Du m as  & P ér on, supra ,  no te  53  a t  23 ,

F igur e  3 .  

56
  Va n ier  In st itu te , supra ,  no te  40  a t  Ch ar t  20 .

57
  Ca na da  is n ot a lone in  its  exp er ien ce. Most  ind us tr ialize d n at ions  exp er ien ce a s im ilar

tr en d. C a n a da , h owe ver , h a s g on e fr om  h a vin g on e of t h e low es t d ivor ce r a te s of a n

in du st ria lized  coun tr y t o ha vin g on e of th e h igh est  div orce  ra te s. 

58
  D u m a s  & P é r on , supra ,  no te  53  a t  53 .

Conscription Crisis of 1942. The fact single men  were dr afted before mar ried

men  cont ribut ed to th is high level. It rea ched th is level again u pon th e ret ur n

of the  ve terans  from World War  II . S ince  the mid-1940s , the  marr iage ra te

ha s declined, with th e exception of a br ief ra lly in the ea rly 1970s. The

marr ia ge ra te for  1990  wa s 7 .1, which  is  very clos e t o the m arr ia ge ra te of t he

1920s.53 This t ren d ha s cont inued  in t he n ineties a lth ough th ere h ave been

year-to-year  flu ctua t ion s. 54

The a verage a ge at  first ma rr iage ha s also varied over t ime. Fr om 1921

unt il  1940  the a verage age of ma les a t  fir st  marr ia ge wa s n ea r  28  and for

females was nea r 24.5. From 1940 until 1960, the a verage age at first

ma rr iage for both  sexes fell to 25.4 and 22.6 res pectively. Since 1960 the

ave ra ge a ge a t fir st  ma rr iage  ha s st ea dily r isen  so th at  in 1 990 t he  ave ra ge

age a t first m ar ria ge for ma les was 27.9 an d for fema les was 26.55 In  fact ,

first ma rr iage ra tes for teens  an d people in their  ear ly twent ies ha s fallen

dramati ca l ly .56 As w ill be d iscuss ed  la ter , com mon-la w r ela t ion sh ips oft en

replace marriage in th e early conjugal years.

Since the d ivorce laws were libera lized in 1968, divorce ha s occurred

wit h in crea sin g frequ en cy in Ca na dia n s ociet y.57 A sm all por t ion  of the

in crea se  is  a t t r ibu table t o the growt h  in  the n umber  of marr ied cou ples . Mos t

of the  increase  resu lt s  from Canadians’ growing  propens ity  to d ivorce  and the

ease of obta ining a  divorce.58 One can  see th e ma gnitu de of chan ge by

compa ring t he n um bers of divorce gra nt ed in 1968 a nd 1996: 11,000 in 1968
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  Va n ier  In st itu te , supra , n ot e 4 0 a t  45 , C h a r t  24 ; Report  on th e Demograp hic  S i tua t ion in

Can ada ,  1977, supra ,  no te  33  a t  33 .

60
  Se e: 1) S ta tis tics  Ca n ad a, P o p u la t i on  D y n a m i cs  i n  C a n a d a  (Ot taw a:  Pren t ice  Hal l ,  1994)

Ca ta logu e 9 6-3 05 E , Ta ble  A.6,  Di vor ced  pe r son s p er  1,0 00  m a r r ied  pe r son s (w it h  sp ou se

p r e s e n t ) b y  a g e g r ou p .

2) St at ist ics C an ad a, F a m i l i es  i n  C a n a d a  (Ot ta wa : Pr en ti ce H a ll, 1 99 4) 1 99 1 C en su s of

Ca n ad a, C at al ogu e 96 -307 E  at  Ta ble A .2, D ivor ces a n d R at es for  Se lect ed  Yea rs , Ca n ad a.

3) D u m as  & P ér on, supra , n ote  53 , c. 4. T h is is  a  ver y d et a iled  look a t d ivor ce in  Ca n a da  sin ce

1969 .

61
  D u m a s  & P é r on , supra , n ot e 5 3 a t  Ta bl e 1 8 a n d 5 4-6 5; Report  on th e Demograp hic

S i tuat ion  in  Can ada ,  1997,  supra ,  note  33  a t  3 4-35,  Table  8 .  Table  8  shows th a t  for  th e  years

199 0 u nt il 1995 , th e div orce r at e fluct ua ted  bet wee n 3 700  to 38 50. F or r ea son s n ot yet  well

un ders tood ,  i t  d ropped  to  3 ,463  in  1996 .

62
  For  a d et ai led  dis cus sion  see  Du m as  & P ér on, supra ,  no te  53  a t  59-62 .

63
  B e a u jo t,  supra ,  no te  52  a t  239-40 .

64
  For  de ta iled  in form at ion  on t h is t opic s ee D u m as  & P ér on, supra ,  no te  53  a t  56-58 .

65
  It  is in ter est ing  to n ote t ha t w hile  th e n um ber  of rem ar ria ges h as  incr ea sed  th e a ctu al r at e

of rem ar ria ge a m ong  div orce d p eopl e is fa llin g. Se e D u m as  & P ér on, supra ,  no te  53  a t  42-50 .

an d 71,528 in 1996.59 This  is , of course,  a  crude method to measure  the

divorce ra te b ut  it em ph as izes t he m agn itu de of cha nge exp erien ced in

Canada . 

There a re ma ny meth ods of measurin g the divorce rate a nd ma ny

compa risons t ha t can  be ma de am ong those who divorce.60 Each  measure

shows tha t t he divorce rate h as increased dra ma tically since 1968 and t he

tr end does not seem  to be aba tin g. For examp le, the t otal divorce rate per

10,000 mar ria ges for 1969 wa s 1,367. The tota l divorce rat e per 10,000

ma rr iages in 1996 wa s 3,463.61 Compa risons of different  groups provide

int e re st ing informa t ion . F ir s t , t he  li ke lihood  of d ivorce  is  not  t he same for  a ll

age groups. Divorce rates for older Cana dian s ar e lower t ha n for youn ger

Canadians.62 Some au th ors ha ve estima ted t ha t 15.4% of all 1961-62

ma rr iages  will end  in d ivorce, 26.7% of all 1971-72 m ar ria ges will en d in

divor ce, a nd 2 8% of a ll  1984-86  divor ce r a tes  will  en d in  divor ce.63 Second, the

risk of divorce is greater for ear ly-in-life mar riages and r emar riages.64

Given t he h igh divor ce ra te, r ema rr iage is  becoming in crea sin gly

common in  Canad ian  society .65 In 1967, 88% of marriages were the first

marr ia ge for  bot h  sp ouse s a nd 1 2% wer e a  rem arr ia ge for  a t  least  one of t he

sp ouse s.  In  1989 , 67% of t he m arr ia ges w er e t he fir st  marr ia ge for  bot h
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  Va n ier  In st itu te , supra ,  note  40  a t  C ha r t  18 .  By 1996,  th is  f igur e  ha d r i sen  to  34 .1%. See

Repor t  on  the  Demographic  S i tua t ion  in  Ca nad a ,  1997 , supra ,  no te  33  a t  26 ,  Tab le  4 .

67
  Va n ier  In st itu te , supra ,  no te  40  a t  38 .

68
  S t a t is t ics  C a n a da , Popula t ion  15  Years  an d  Old er  by  Mar i ta l  S ta tus ,  1996  Census ,

ht tp ://ww w.st at can .ca/en glish /cens us 96/Oct 14/m ar 1.h tm . Th is figu re  ha s gr own  from  4% in

199 1. S ee Va n ier  In st itu te , supra ,  no te  40  a t  Ch ar t  14 .

69
  D u m a s  & P é r on , supra ,  no te  53  a t  93-95 .

70
  Reasons  g iven to  expla in  t he  r i s ing  d ivorce  ra te  inc lud e:

C gr ea ter  social m obility

C in cre a se d p a rt icip a tion  of wom en  in  th e la bou r for ce

C more l ibera l  a t t i tu des  rega rdin g sex

C de cr ea sin g in flu en ce of or ga n ize d r elig ion

C cha ng ing  view s a bou t r ela tion sh ips

C movem ent  for  equ al  r ight s  of women

C l ow e r  b ir t h  r a t e s .

Se e Va n ier  In st itu te , supra ,  no te  40  a t  48 .

spouses a nd 33% were a  rem ar ria ge for at  least  one of th e spouses.66 “While

the n umber  of a ll  marr ia ges increa se d,  the n umber  of fir st  marr ia ges for  bot h

spouses declined slightly an d rem ar ria ges tr ipled. Marr iages between  two

previously-ma rr ied persons a lmost qu adr upled in n um ber bet ween 1967 a nd

1989.”67 

Desp it e t he h igh  divor ce r a te in  Ca nada , t he a ctua l n umber  of divor ced

pe rson s in  1996  wa s on ly 5 .1% of the Canadian  pop ula t ion  tha t  is  15  yea rs of

age or over.68 Although m ore than  5.1% of this populat ion ha ve been divorced,

rem ar ria ge keeps th e actu al n um ber of divorced persons r elat ively low.

Rema rr iage also accoun ts for th e fact tha t even wit h t he h igh divorce ra te,

most Ca na dian s will still be mar ried for a  lar ge portion of th eir life. The

di ffer en ce will be t ha t  in  the fu ture Canadians a re les s l ik ely t o have only on e

ma rr iage.69 Th e t ren d is t owar ds s eri al m onogam y.

Man y chan ges in  society ha ve given r ise t o th is dr am at ic increa se in  th e

divorce rat e.70 For  our  pu rpos es , t he u nde r lying ca use s a re n ot  a s impor tan t

as  th e re su ltin g cons equ en ce. The in crea se in  divorce a nd  rem ar ria ge br ings

ab out  incre as ing n um ber s of blended fa milies . Reform  of su ccession la w

sh ould  take t h is  de velopmen t  in to account .
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71
  P o p u la t i on  D y n a m i cs  i n  C a n a d a , supra ,  note  60  a t  5 9 ,  Table  A.7  and s t a t i s t ics  obta ined

f rom t he  1996  Na t iona l  Tab le s .

72
  Source:  Ibid .  a t  Tab le  A.1  & A.7 .

73
  Ibid . at   Ta ble A.7. T he  tot al n um ber  of per son s in  comm on-la w u nion s in  199 1 is

1,451 ,905. T he  nu m ber  wh o ar e bet wee n t he  ag es of 15 a nd  34 is  864 ,595. T he  ra tio of peop le

in t ha t  a ge grou p to tot al  is  59.5%.

E.  Cohabitants Outside Marriage

In 1981, St at istics Cana da bega n exam ining cohabita tion outside m ar ria ge.

Sin ce th en, t her e ha s been  an  ever e xpa nd ing qu an tit y of da ta  concer nin g

su ch rela t ion sh ips.  Unde r  th is  hea ding, w e exa min e wha t  is  known  of su ch

rel at ionsh ips u nd er t he  followin g cat egories : preva len ce gener ally a nd

according t o va r iou s a ge ca tegor ies,  lega l s ta tus,  fer t ilit y, d ura t ion  of the

rela tion sh ip, an d t ype of relat ionsh ip. Th is in form at ion will a ssist  us  in

developing p olicy in r espect  of su ch re lat ionsh ips.

1.  Prevalence of non-marital cohabitation

Comm on-law u nions  ar e incr eas ingly popu lar  in Ca na da . The following list s

the n umber  of Ca nadians 1 5 yea rs of a ge and olde r  wh o lived in  a  common-

la w u nion  in  the yea rs in  qu es t ion .71

1981 713,215

1986 973,880

1991 1,451,905

1996  1,828,700

Figu re 1 , produ ced below, shows t he p ercen ta ge of Can ad ian s wit hin  a

certa in a ge cat egory who lived in such u nions in 1981, 1986, 1991 an d 1996.72

The gra ph sh ows tha t wh ile common-law un ions ar e becomin g more frequen t

in  a ll  age ca tegor ies,  the m ajor it y of Canadians w ho live in  su ch union s a re

people wh o ha ve not  rea ched t heir  35t h bir th da y. In 1 991, 60% of all

Can adia ns wh o were in comm on-law u nions were less t ha n 35 year s of age.73

In  1996, t his  per cent age h ad  dr opped t o 51.8% reflecting t he in crea sin g

popularity of this type of relationship among older Canadian s.
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  S t a t is t ics  C a n a da , Age ,  Sex  and  Ma r i ta l  S ta tus  (O t t a w a: S u p p ly  a n d  Se r vi ce s C a n a d a ,

19 92 ) 19 91  Ce n su s of C a n a da , Ca ta logu e 9 3-3 10  a t 1 87 , Ta ble  6  a n d s ta ti st ics g a th er ed  from

1996  Na t iona l  Tab le s .

75
  I bi d .

The sa me gener al a ge distribu tion is seen in  Albert a. Ther e were

119,900 Alberta ns wh o were living in common-law un ions in 1991 an d

143,225 in 1996.74 Broken down into age categories, this becomes:75

 Age 1991 1996 

15-19 4520 4240

20-24 23710 24195

25-29 27645 28130

30-34 21650 25100
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 Age 1991 1996 

76
  S t a t is t ics  C a n a da , Repor t  on  the  Demographic  S i tua t ion  in  Ca nad a ,  1996  (O t t a w a:

(cont in u ed ...)

35-39 14495 20675

40-44 10185 14910

45-49 6780 10295

50-54 4310 6640

55-59 2750 3960

60-64 1695 2360

65+ 2160 2715

In  1991 , 10.2% of Alber ta  couples  lived in  common-la w u nion s,  and 6 4.6% of

thes e Alber tans h ad n ot  rea ched  their  35 th  bir thda y. I n  1996 , 13.3% of

Albert a couples  lived in  a comm on-law u nion, a nd  57% of th ese Alber ta ns

ha d n ot r ea ched t he ir 3 5t h b irt hd ay.

According to the 1995 Genera l Social Survey, more th an six million

Can ad ian s h ave b een  or a re s till livin g in a  comm on-law u nion. Th is

rep res en ts over  one-quar ter  of the Canadian  pop ula t ion  tha t  is  15  yea rs of

age or  older. Bu t t his  inform at ion hid es t he d iffere nce bet ween  Can ad ian s

livin g in  Qu ebec a nd Canadians l iving in  the r es t  of Ca nada . In  Qu ebec,

ther e wer e t wo m illion  Ca nadians w ho had l ive d in  a  common-la w u nion  a t

som e t im e, and 9 05 ,000  wh o were p res en t ly l iving in  a  common-la w u nion .

This m ean s th at  35% of the Quebec populat ion tha t is 15 year s of age or older

ha s lived in or st ill is living in a  comm on-law un ion. In t he r est of Cana da,

ther e wer e 4 .1 million  Ca nadians w ho had l ive d in  a  common-la w u nion  a t

som e t im e, and 1 .2 million  wh o were t hen  livin g in  a  common-la w u nion . As

su ch, 23% of t he p opu la t ion  in  the r es t  of Ca nada  tha t  is  15  yea rs of a ge or

older  had l ive d in  or  were s t ill l iving in  a  common-la w u nion . In  Qu ebec,

th ose living in  comm on-law u nions  ma de u p 44.3% of th e nu mbe r of people

wh o ha d eve r l ived  in  comm on-la w u nions . In  th e r est  of Can ada , th e

percenta ge was 29.2%. From this an d other indicators, Jea n Dum as an d

Alain B elan ger h ave conclud ed t ha t t he comm on-law u nion is  rep lacing

mar riage in Quebec, whereas in the r est of Cana da it rem ains an

int erm ediar y sta ge between t he pa ren ta l home an d legal ma rr iage.76
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Indu s t ry ,  Sc ience  and  Techn ology , Can ada ,  1997) Ca t .  N o . 91-209-XPE a t  136-39 .

77
  Ibid .  a t  144 .

78
  Ibid .  a t  145 .

79
  Va n ier  In st itu te , supra ,  no te  40  a t  43 .

80
  Report  on  the  Dem ographic  S i tuat ion  in  Can ada ,  1996,  supra ,  no te  76  a t  142-43  and

Tables  5  an d  6 .

81
  Ibid . at  143 , Ta ble 6  an d a ccom pa n yin g d iscu ss ion . 

As of 1995,  “while near ly  six mi ll ion  Canadians have had  a t  least  one

common-law re la t ionship , more  than  three-quar ters  of them (77%) have had

only one, about  one-fifth (19%) have ha d two, and  fewer tha n one-twent ieth

(4%) ha ve h ad t hr ee or  mor e.”77 In Alberta , 23% of th ose who have ever lived

in  a  common-law union  have had  more  than  one  such  union .78

2.  Legal status of cohabitants

Th e Va nier  In st it u te of t he F amily h as e xa min ed  the lega l s ta tus of

Can ad ian s wh o live in common-la w un ions a nd  conclud ed:79

People under the age of 35 who are living common-law typically have never
been married. Between the ages of 35 and 64, most people living common-law
are legally separated or divorced, whereas most seniors in common-law
relationships are widowed. From examining the patterns, we see that among
people in common-law relationships, the never-marrieds decrease with age, the
widowed increase with age, and the divorced and separated component peaks
in the middle of the age scale.

3.  Premarital cohabitation among married persons

As t ime goes on ,  a  per iod  of premar i ta l cohabita t ion  precedes more  and more

marr ia ges.  For  example, the 1995 Gen er a l Socia l Survey shows  tha t  40% of

ma rr iage s out side Q uebec th at  took pla ce since 19 90 wer e pr eceded by a

pe r iod  of non-mar it a l coh abi ta t ion . The p er cen tage wa s on ly 1 2% for

ma rr iages in t he per iod 1970-79. In Qu ebec, two-thirds of recent m ar ria ges

(since 1990) wer e p recede d b y a  pe r iod  of cohabi ta t ion .80 

Common-law unions  tha t  end in  the marr iage  of the  par tners do not

usu ally last  very long. Over h alf of such un ions end in m ar ria ge within  two

years of the est ablishmen t of the r elationship.81 The a verage du ra tion is th ree

years,  bu t  th is  is  exagge ra ted  by a  few lon g-t er m common-la w u nion s t ha t
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  S t a t is t ics  C a n a da , A  P o rt r a it  of  F a m i l i es  i n  C a n a d a  (O t t a wa : I n d u st r y, S cie n ce  a n d

Technology ,  Cana da ,  1993)  1991  Census  o f  Cana da ,  Ca t .  No . 89-523E a t  10  a nd  Ta bles  1 .11  &

1.12.  In  1991,  41 .6% of  comm on-law couples  had  chi ldren  l iv ing  a t  hom e an d 58.4% were

wi th out  chi ldren .  Of  the  common -law couples  wi t hout  chi ldren  l iv ing  a t  hom e,  23 .6  % were

emp ty  nes ters  a nd 76 .4% were  chi ld less .  In  comp ar ison,  62% of  mar r ied  couples  ha d chi ldren

liv in g  a t h om e  a n d  38 % d id  n ot  h a ve  ch ild r en  liv in g  a t h om e . O f t h e m a r r ie d cou p le s w it h ou t

ch i ld ren  l i v ing  a t  hom e ,  66 .5% were  empty  n es t e r s  an d  33 .4% were  ch i ld l e s s .
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  For  a  de ta i led  d iscuss ion  see  Repor t  on  the  Demographic  S i tua t ion  in  Ca nad a ,  1996 ,

supra ,  no te  76  a t  154-165 .

84
  Ibid .  a t  157-58 .

85
  Ibid .  a t  163 .

86
  Ibid . at  155 . 

end  in m ar ria ge. Over t ime, h owever, t he p eriod of coha bita tion  is in crea sin g

som ewhat . F or  marr ia ges e n ter ed  in to du r in g 1970-79, the m ed ia n  pe r iod  of

pre-ma rita l coha bita tion was  1.5 years. F or ma rr iages ent ered int o after

1989, t he  me dia n p er iod wa s 2.0  yea rs . 

4.  Fertility of common-law unions

Pr esen tly, t he  ma jority of comm on-law coup les h ave  no child ren  living a t

hom e a nd  th e m ajor ity of comm on-law coup les wit hou t ch ildr en  living a t

home are childless.82 Moreover, couples living outside ma rriage ar e less

int ere st ed in  ha ving child ren  an d t he fer tilit y ra te for wome n in  comm on-law

relationships is mu ch lower th an  for th ose who are or ha ve been marr ied.83 In

Que bec, th e per cent age of childless p ers ons wh o ar e 35 yea rs  of age or  older

an d living in a common-law un ion is two and a  ha lf times grea ter  th an  th at  of

marr ied p er son s in  the s ame a ge gr oup.  Th e r a t io is t h ree  to one in  the r es t  of

Canada .84 Moreover, in  Can ad a, t he fer tilit y ra te for m ar ried  women  is n ear ly

double t ha t of women  who h ave s pen t t heir  ent ire fer tile life in  a comm on-law

union .  85

Th is  picture m ay ch ange in  the fu ture a s increa sing n umbers of

coha bita nt s ar e choosing to give birth  to children out side ma rr iage. In 1980,

14% of the ch ildr en  bor n  in  Qu ebec a nd 1 3% of t he ch ildr en  bor n  in  the r es t  of

Can ada  were born out side ma rr iage. By 1994, these per centa ges ha d chan ged

to 48% (Quebec) an d 24% (rest  of Can ad a). Sin ce th ere  ha s been  litt le

increase in  th e nu mber  of birth s to lone-par ent  moth ers, th is increase is

accounted for by common-law unions.86
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90
  S u p r a ,  no te  33 .

5.  Duration of common-law unions

Many s tudies  show that  common-law un ions  a re much  le ss  st ab le  than

ma rr iages. This flows from th e fact tha t m ost comm on-law u nions lead

quickly t o eith er s epa ra tion  or m ar ria ge. Two Can ad ian  st ud ies m ak e th is

poin t clea rly. Marriage and  Conjugal L ife in Canad a: Current Dem ographic

An alysis87 is  a  pu bl ica t ion  of St a t is t ics  Ca nada  tha t  ana lyzes  in format ion

obta ined  in t he 1 990 Gen era l Social Su rvey. Th is su rvey p rovides a  rea list ic

view of mar ria ge am ong sin gles wh o “bega n t heir  conju gal life wit h a

common-law union dur ing the 1970s and th e 1980s”.88 The su rvey provided

informa tion on th e interrelat ionship between common-law unions an d first

mar riages. The key findings were as follows.

C Th e com mon-la w u nion  is  mer ely a  pr elude  to marr ia ge. The com mon-

la w u nions  form ed in  1970 r esu lt ed in  ma rr ia ge in  ha lf of th e u nions . 

C Most  pe ople who live in  common-la w u nion s m arry t heir  fir st  pa r tner  or

someone else. “Singles stubbornly opposed to ma rria ge remained a

min or it y a mong t hose  wh o bega n  their  conju ga l life  livin g com mon

la w.”89

C Few Ca na dian s live in a comm on-law r elat ionship for very long. The

au th or wrote:

... among those who entered their first union during 1980-84, only 12% of
women and 16% of men were still living common law with their first partner when
the survey was taken in 1990. The corresponding proportions were even lower
among first unions formed before 1980. In fact, until now, most first common-law
unions between singles led quite rapidly to either marriage or separation.

A more  recent  Sta t i st ics  Canada  publ ica t ion , Report on the Demographic

S ituation in  Canad a, 1997,90 als o looked  in d et ail a t t he  du ra tion  of mar ria ge

an d comm on-law u nion s a nd  rea ched t he  sa me  conclu sion. U sin g th e

in format ion  ga ther ed  from the 1995 Gen er a l Socia l Survey, t he a u thors

conclud ed t ha t “with in 5 yea rs  of th eir form at ion, ha lf of all common-la w

un ions th at  did not lead  to ma rr iage of th e two par tn ers dissolved, wherea s
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   I bi d . a t  401-41 .
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93
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94
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only 5  % of marr iages not  preceded by cohabita t ion  of the  two par tners

faile d.”91 In fact, ma rr iages preceded by coha bita tion, while more st able t ha n

comm on-law u nions, ar e less sta ble tha n m ar ria ges not pr eceded by

cohabita t ion .92 For u nions form ed between  1970 an d 1974, twent y years la ter

th ere were:93

C 225 s ep ara t ion s for  ever y 1000 m arr ia ges w it hout  pr ior  cohabi ta t ion ,

C 310 s ep ara t ion s for  ever y 1000 m arr ia ges p recede d b y a  pe r iod  of

coha bit a ti on, r ega rd less  of its l en gth, a nd

C separa tions for every 1,000 common-law un ions th at  did not lead to

ma rr iage. 

The ins ta bility of comm on-law u nions is also seen in  more recent

rela t ion sh ips.  J ea n  Du mas a nd Ala in  Bela nger  compa red  the longevit y of

common-law unions  formed between 1975-84 and  1985-95.  The  resu lt s  a re

summ arized as follows:94

Common-law unions appears to be a temporary state. They are quickly
dissolved or converted into marriage. The proportion of intact common-law
unions has changed little over time. Less than a third (32%) of common-law
marriages formed in each period described above are still common-law
marriages five years after they were formed. Ten years after formation, only
about 15% remain.

By contrast, the proportion of common-law unions that became legal marriages
declined slightly between the two periods. Five years after moving in together
without being married, 38% of couples from the 1975-1984 period were married,
compared with 32% from the 1985-1995 period. Ten years after formation, the
gap remains the same: the proportion of married couples is 40% for the older
group and 33 % for the more recent group.

Hence, dissolution is more frequent among common-law marriages formed in
the 1985-1995 period than among those formed 10 years earlier. This
conclusion is based on the fact that common-law unions formed in the second
period were converted less often into marriages and, to a lesser extent, on the
fact that the risk of separation for marriages with prenuptial cohabitation is
slightly higher in the more recent period. 
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  Repor t  on  the  Demographic  S i tua t ion  in  Ca nad a ,  1996 , supra ,  no te  76  a t  148 .

96
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6.  Distribution of common-law unions by type

Using in form at ion gath ered from th e 1995 Genera l Social Su rvey, J ean

Du mas a nd Ala in  Bela nger  examin ed  a ll  common-la w u nion s for med  before

1992 an d grouped t hese u nions a ccording to classifications developed by

Ca ther in e Villen eu ve-Gok a lp . She h as d evelope d s ix ca tegor ies of u n ion

based on t he conjugal an d fertility hist ory of each responden t, which a re a s

follows:95

(1) prelud e to ma rriage- These a re  unions  where the  couple  lives

toget he r b efore m ar ria ge a nd  ma rr y wit hin  one yea r of set tin g up

house hold . N o childr en  a re born  to the cou ple u nt il  a fter  marr ia ge or  no

mor e th an  six m ont hs  pr ior to it .

(2) tria l m arria ge- These ar e un ions where t he couples live together

before m ar ria ge for a per iod exceeding one year  but  less th an  th ree

years . No ch i ldren  a re  born  to the  couple  unt il  a fte r  marr iage or  no more

than  s ix  months  pr ior  to i t . I t  is  p resumed tha t  a t  the  commencement  of

th e re lat ionsh ip t her e wa s u ncer ta int y as  to wh eth er m ar ria ge would

resu l t .

(3) uns table unions- These a re  common-law unions  tha t  end with in

thr ee years without pr oducing a child.

(4) stable unions , bu t wi thout  comm itment- These are un ions th at la st

more tha n th ree years but  do not produce a child.

(5) sub stit ut es for ma rriage- These ar e un ions of couples wh o produce a

child wit hin  th ree  year s of the e st ab lish men t of th e un ion a nd  rem ain

un ma rr ied for  a t l ea st  six m ont hs  following t he  bir th  of th e chi ld. 

(6) other- This  ca tegory  includes: “couples who conver ted the ir  common-

law relat ionship int o legal mar riage within t hree year s, but who had a

child m ore t han  six m onths b efor e m arr ia ge, a nd cou ples  wh ose  union

en de d w it h in  three  yea rs w it hout  marr ia ge, bu t  wh o had a  child b efor e

th e r ela ti onship en ded .”96

The u se of th e 3-year  period is arbit ra ry. This criter ion was chosen

because  it  a llowed t he a u thors t o use  in format ion  from common-la w u nion s

formed as  recent ly  as 1992.  It  a l so happens  to be close to the  average  per iod

of prenupt ial cohabitation among mar ried people in th e survey. It is also
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  Ibid . at  151 -52. F or com m on-la w u nion s es ta blish ed in  198 9-199 1, 26%  of th e comm on-la w

un ions  out side  Qu ebec w er e conve rt ed t o ma rr iag es w ith in t hr ee ye ar s com pa re d w ith  only

12%  in  Qu ebe c. See  Ta ble 1 1 a t 1 52. 

100
  I bi d . a t  1 5 3  w h e r e  t h e  a u t h o r s  n o t ed :

Am ong 2 0-24 ye ar  olds, t he  pr oport ion of su ch u nion s is 3 0% in  Qu ebec a nd  26% in  th e

re st  of Can ad a. I t in crea ses  st ea dily fr om on e a ge gr oup  to t he  ne xt, r ea chin g 62%  in

both  reg ions  am ong those  who beg in  th e i r  un ion  a f te r  the  a ge  of 35 .

impor tan t  to note  tha t  the te rm “s tab le  union ,  wi thout  commitment” does not

actua lly des cr ibe t he p er son a l com mit men t  of the individ ua ls  in  su ch union s

to ea ch other . Give n  tha t  the a u thors d id  not  have in format ion  as t o the

comm itm ent  of th e individua ls in th e relat ionship, th ey grouped th e

rela t ion sh ips a ccording t o du ra t ion . P er haps  the p hrase  “wit hout

comm itm ent ” suggests  a la ck of commitm ent  to ma rr iage. 

Th is  typology  of common-la w u nion s a llows  the a u thors t o follow

changes  in  such  re la t ionships  over  t ime and  to compare preferences for  such

un ions a ccordin g to a ge an d pr ovince. This a na lysis r evea led t he following

informat ion .  The  most  common type  of common-law union  i s a  s tab le  union

without  commitment  (36%),  fol lowed by  unstab le  unions  (18%),  t r ia l

marr ia ges (1 6%), su bs t it u te for  marr ia ge (15%), prelude  to marr ia ge (11%),

an d other  (4%).97 Half of common-law unions last longer th an t hree years.98

As history progresses, comm on-law un ions a re not as qu ickly converted to

marr ia ge and m ore coh abi tan ts l ive  together  with  no im med ia te in ten t ion  of

ma rr ying. In  Que bec, th e popula rit y of comm on-law u nions  exceeds t ha t in

the  re st  of Canada .99 The  older pe ople ar e at  th e tim e th ey est ab lish  th eir

comm on-law u nion, th e more likely th e un ion will be one th at  is sta ble

withou t  commi tment . 100

Ca re m ust  be  taken  in  dr awing con clu sions fr om a  societ a l phen omen on

tha t  is  in  the p roces s of d evelopm en t . Wh ile i t  is  t rue t ha t  marr ia ge is  not  a s

common as  it  once  was , i t  is  too soon to conclude  tha t  common-law unions

ha ve become an  alt ern at ive to mar ria ge or will eventu ally repla ce mar ria ge.

Wha t  can  be sa id  a t  t h is  st age  is  t ha t  for  many Albe r tans  a  common-law

un ion is an in ter media ry st age between  th eir pa ren ts h ome an d ma rr iage.
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For a  sma ll minority, a common-law un ion is seen as  an  alt ern at ive to

ma rr iage. 

F.  Conclusion

The  inform at ion pr esen ted  in t his  cha pt er concern ing t ren ds in  Can ad ian

society shows th at  th ere h ave been ext ensive chan ges to Cana dian  families

since 1970. Th ose  changes a re a ccura tely summarize d b y Rode r ic Bea ujot ,

au thor  of Population Chan ge In Canad a,101 as follows:102

Family trends have changed rather extensively in the past twenty years: lower
marriage rates, more common-law unions, older ages at first marriage, higher
divorce rates, lower remarriage rates, and lower levels of childbearing. At the
level of the structure of households and families, more people are living alone
and there are more single-parent families. Among two-parent families there is a
strong increase in the two-earner category.
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  J . Glu cksm an , “Int est at e Su ccession  in N ew J er sey: D oes It  Con form  to P opu lar

E xpe cta tion s?” (1976) 12 C olum . J .L. & S oc. Pr ob. 253 . Th is st ud y exa m ine d 10 0 r an dom ly

select ed cou rt  files a nd  cond uct ed a  tele ph one s ur vey of 50 in divid ua ls.

41

CHAPTER 4. WHAT DO WE KNOW ABOUT INTESTATES AND THEIR

ESTATES?

A.  Introduction

Before con side r in g t he p olicy is su es , it  is  use ful t o examin e wha t  we  know

about intesta tes an d their esta tes an d to determine public opinion as to

reform  of int est at e su ccession la w. Why do people n ot h ave w ills? Do people

know h ow t heir  pr ope r ty will be d is t r ibu ted  if t hey die wit hout  a  will? Are

people knowingly using the int estacy rules as a default will? What  is the

average value of an est ate without a  will? What  is the public’s opinion as t o

how an estat e should be distributed in different  situat ions? The answers to

thes e ques t ion s w ill a ss is t  us in  de velop in g t he bes t  ru les for  di st r ibu t ion  of

an  est at e in  th e even t of int est acy.

A survey designed t o determ ine how Alberta ns t hink  th eir propert y

should be dist ribut ed upon dea th  would be ideal. The cost of such a su rvey

has forced us to look to other sources to determine public opinion. These

sources include:

C The Method, Process and F requency of Wealth Tra nsmissions at

Death ,103 (“Du nh am  st ud y”),

C An Empir ica l  Study of the  Il linois S ta tu tory  Esta te  P lan ,104 (“Illin ois

st ud y”),

C In tes ta te S uccession in  New J ers ey: Does It Con form  to P opula r

Expectat ions?,105 (“New  J ers ey st ud y”).
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106
   Contem pora ry St ud ies  Pr oject  (s tu den t  a ut hors) ,  “A Compa rison of  Iowan s’ Disposi t ive

P r efer en ce w it h  Se lect ed  P r ovis ion s of t h e I owa  a n d U n ifor m  P r oba te  Cod es ” (197 8) 6 3 I owa

L. R ev.  10 41 . Th is s tu dy  wa s t h e m ost  com pl et e in  th a t i t u se d t h r ee  re se a r ch  m et h ods .

Stu dent s  exam ined 300 p robate  r ecords ,  conducted  a  su rvey of  150 people  who inh er i ted

pr ope r ty  u n de r  a  st a tu tor y in te st a te  di st r ibu ti on , a n d con du cte d p er son a l in te r vie ws  of a

rep resen t a t ive  sam ple  of  600  Iowan s .

107
  M.L . F ellow s, R .J . Si m on  & W . Ra u , “Pu blic  At ti tu de s a bou t P r ope r ty  Di st r ibu ti on  a t

Deat h  a nd I n t es ta te  Su ccess ion  Laws  in  th e  Un i ted  Sta tes”  (1978)  Am.  Bar  Foun dat ion  Res .

J . 32 1. T h is s tu dy  in te r vie we d 1 50  pe opl e fr om  ea ch  of five  st a te s (7 50  tot a l).

108
  T h i s  s t u d y  i n v o lv e d  t h e  i n t e r v i e w  of  1 00 1  p e op l e  in  l a t e  1 9 8 8  a n d  e a r l y  1 98 9 .  T h e

ques t ionn aire  w as d eveloped in  conjun ct ion with  th e Law  Comm ission an d am end ed in  l ight

o f 25  p i lot  i n t e rv i ews .

109
  M.L.  Fe l lows  e t  a l . , “Comm it ted  Pa r tn ers  an d  Inh er i t an ce : An Em pir ica l  S tudy”  (1998)  16

La w a n d I n equ al ity  1. Th is s tu dy  in volve d t elep h one  su rv eys  of 256  Min n esot a r esid en ts . 

110
  A Decima Resea rch  Rep or t  to  th e  Can adia n  Ba r  Associa t ion ,  “Making a  Wil l  Week

Tr ack ing  Res ea rch ,” Sept em ber  199 8. Th is su rv ey in volved  an  int er view  of 2000 C an ad ian s in

Septem ber  of  1998 in  respect  of  mat ters  r e la t ing  t o  the  m akin g of wi l l s . The  gr oup su rveyed

in clu de d 2 00 A lber ta n s. 

C A Compa rison of Iowans’ Dispositive Preference with S elected

Provisions of the Iowa an d Uniform P robate Codes,106 (“Iowa  st ud y”),

C Public Attitudes about Pr operty Distribution at Deat h an d Intesta te

Succession Laws in th e United Sta tes,107 (“American  study”),

C Th e La w Com mission (E ng la nd ), Distribution on In testacy (Report  No.

187, 19 89) Appen dix C, P ub lic Opinion  Su rvey, 108 (“En glish  st ud y”),

C Commit ted  Par tners  and  Inher itance : An Empir ica l  Study,109

(“Commit ted  Par tner  S tudy”),

C a n at iona l pu blic opin ion su rvey condu cted on b eha lf of th e Ca na dia n

Bar  Associa t ion  - Ontar io,110 (“CBA su rvey”),

C sta tist ics provided by the P ublic Trust ee of Albert a,

C sur vey of Alberta  lawyers wh o are m ember s of th e Wills & Est at es

sect ion (N ort he rn  and  Sou th er n) of th e Ca na dia n B ar Associat ion, a nd

C a r eview of 999 estat es filed in 1992 with  th e Sur rogate Cour t of Alberta

(“Albert a s tu dy”).

Th e I nst it u te,  th rough  two s ummer  st ude nts,  has con du cted  a  review of

999 est at es filed wit h t he S ur rogat e Cour t. Th ey exam ined  564 est at es in

Edmonton, 201 estat es in Calgary, and 234 estates in Vegreville. Each esta te

wa s fi led w it h  the S urroga te Cour t  of Alber ta  in  those  ju dicia l d is t r ict s

du rin g J an ua ry, April a nd  Sept emb er of 1992. Th is sa mp le will conta in a n

over -represen ta t ion  of e lder ly Alber tans and , the refore , we a re  unable to



43

111
  Tab le  4—[Fam i ly income  expres sed  in  1977  U .S .  do l la r s ]

F a m ily i n com e H av e will N o will

Un der  $8 ,000 38.8 61.2

$8 ,000-13 ,999 33.5 66.5

$14 ,000-19 ,999 47.0 53.0

$20 ,000-24 ,999 55.0 45.0

$25,000 an d over 65.4 34.6

112
  Table  4

E d u ca t ion : H av e Will N o will

Le ss  th a n  h igh  sch ool d ip lom a 36.7 63.3

H igh  sch ool d ip lom a 43.9 56.1

College less  th an  bach.  deg. 42.8 57.2

Bachelor’s  degree 53.3 46.7

Advan ced degree 60.0 40.0

113
  Table  4

Age: H av e Will N o Will

17-24   7.8 92.2

25-30 14.4 85.6

31-45 34.6 65.4

46-54 60.7 39.3

55-64 63.4 36.6

65 an d over 84.6 15.4

114
  Ta ble 4— E st at e size e xpr ess ed in  ter m s of 1977  U.S . dollar s

Est a te  S ize : Wit h W ill N o Will

$0-12 ,999 14.7 85.3

$13 ,000-24 ,999 23.6 76.4

$25 ,000-49 ,999 38.8 61.2

$50 ,000-99 ,999 50.2 49.8

$100 ,000-500 ,000 69.0 31.0

115
  Table  4

F a m i ly  St a t u s Wit h W ill N o Will S a m p l e

(cont in u ed ...)

conclude th at  th e resu lts a re r epresen ta tive of adu lt Alberta ns. We note,

however , th at  th e re su lts  obta ined  from a  review  of th ese files confirm

findin gs in t he s tu dies list ed a bove an d in form at ion pr ovided to u s by Albert a

la wyer s w ho sp ecia lize in  th is  a rea . With  thes e ca ut ion s in  min d,  we  a t tach

as Appendix A a su mm ar y of th e inform at ion extra cted from these files.

B.  Extent of Intestacy

Only th e American st udy, th e En glish stu dy an d th e CBA survey examin ed

the exten t of intesta cy. In th e American st udy, of the 750 people interviewed,

45% ha d a  will. The lik elihood of ha ving a  will incre as ed a s did fa mily

income,111 yea rs of edu ca t ion ,112 age113 an d size of the est at e.114 Those

int ervi ewed w ere  als o somewh at  mor e like ly to h ave  a w ill if th ey h ad

children.115 Age an d wealt h seem ed to ha ve the m ost significan t im pact. The
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115
  ( .. . cont inu ed)

No chi ldren 10.9 89.1   55

Some m inor  chi ldren 32.2 67.8 401

All  adul t  ch i ldren 72.6 27.4 259

116
    En gl ish s tu dy,  supra ,  no te  108  a t  Appen dix  C,  paras .  1 .1 -1 .2 .

117
  I bi d . a t  p a ra .  5 .

118
  Se e C BA s u rv ey, supra ,  note  110 a t  8 .  The  per centa ge  of people  in  g iven age  ca tegor ies

who  ha d  p repa red  wi l l s  was  a s  fol lows :

*  85% of  responden ts  wh o were  60  year s  of age  or  o lder ,

* 63%  of res pon de n ts  wh o wer e 40 -59 y ea rs  of age , an d

* 23% of  responden ts  wh o were  18-39 years  of  age .

119
  Ibid . “Those w ith  wills a re  als o sign ifican tly m ore lik ely t o ha ve h igh er  hou seh old

incomes,  with  62% ear nin g $80K or  m ore an d 59% ea rn ing $60K -$79K rep ort ing t hey h ave

wills .” 

120
  Ibid . Sixt y pe rcen t of h ome own er s h ad  wills, w he re as  only 3 0% of ren ter s h ad  wills.

121
  Ibid .“Addition ally , res pon den ts  wh o ar e wid owed  (88%), m ar rie d/livin g in  comm on la w

(59%),  or  d ivorced/separa ted  (53%) are  m ore  l ike ly  to ha ve  a  wi l l  tha n  a re  resp onden ts  wh o

(cont in u ed ...)

aut hors concluded tha t intest ate su ccession sta tut es have their great est

effect on persons with  modera te-sized estat es. This conclusion was consisten t

wit h p rior Am er ican  st ud ies. 

Th e E ngli sh  st udy  sh owed t ha t  of the 1001 p eop le in ter vie wed,  33% had

a w ill, 40% int end ed t o prepa re a  will, an d t he r est  ha d n ot t hou ght  ab out  it

or  thought  it  unnecessary.  The  like lihood of prepar ing  a  wi ll  increases in  age

with  6 of 10 people who ar e 60 yea rs  of age or  older h avin g pre pa red  wills.

Also, people with larger esta tes ar e also more likely to have prepar ed a

will.116 The  La w Comm ission (En glan d) conclud ed t ha t gen era lly spea kin g

“int e st acy  ru le s p rov ide a  s a fe ty-ne t  for  t hose who have , or  t h ink  they  have ,

little t o leave, or wh o have not t hought  about  it, or who die prema tu rely”.117

The CBA survey sh owed tha t of the 2000 Can adia ns in ter viewed, 50%

ha d a will an d 47% did not ha ve a will. (Albert an s were somewh at  above the

na tional a verage wit h 57% of responden ts in  Albert a h aving a  will.) The

likelihood of ha ving a will increased wit h a ge,118 househ old income,119 and

home ownersh ip.120 Fami ly  ci rcumstances a l so influenced whether  the

res ponden ts  ha d a  will. Single p eople ar e less lik ely to h ave a  will th an

in divid ua ls  wh o a re widowed,  marr ied or  livin g in  a  common-la w u nion , or

divorced.121
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121
  ( .. . cont inu ed)

ar e sin gle (2 2%).”

122
  En gl ish s tu dy,  supra ,  n ot e  1 0 8  a t  A p p e n d ix  C , T a b l e  1B .

123
  Am er ican  st u dy , supra ,  no te  107  a t  339 .

124
  En gl ish s tu dy,  supra ,  no te  108  a t  Appen dix  C,  para .  1 .4 .

Th e t hree  st udies  have simila r  res u lt s a s t o wh y peop le do a nd d o not

make wills . The on e d ifferen ce was h ow t he fa ctor  of childr en  in flu en ced

whe th er t he in dividu al m ad e a w ill. In t he Am erica n s tu dy, people wit h

minor children had wills more frequently than  did those without children. In

th e En glish stu dy th is was n ot tr ue.122 In  both  st ud ies, people wit h a du lt

children  ha d wills more frequ ent ly th an  people without  children . The CBA

su rvey d id  not  sp ecifica lly exa min e t h is  factor .

C.  Rationale for Not Making a Will

In t he American  stu dy, 385 of the 750 individua ls inter viewed did not ha ve a

will. When a nswer ing why t hey did not h ave a  will, 63.6% cited laziness a s

th e m ain  re ason , 15% sa id t ha t t he y had n ever  th ough t a bout  it  before , and

15% sa id  they did n ot  need a  will  because  they had n o ass et s or  were young

and wi thout  ch i ldren .123 No one indicated t hat  they ha d adopted the sta te

int est at e su ccession le gisla tion  as  th eir d efau lt will.

In t he E nglish poll, 60% of th ose who had n ot ma de a will indicated t hey

int end ed t o do so, an d 37% of th ose who h ad  not  ma de a  will ind icat ed t his

wa s u nn ecessa ry. Seve ra l rea sons w ere  given by t hose wh o th ought  th ey did

not n eed a will. The ma in rea sons were:124

Main  reasons for not m akin g a will
Nothin g to leave/no propert y/no money 35%
Never  th ought  ab out  it 17%
Youthful/too young to need it 15%
Spous e will get  wha t is  left a ut oma tica lly 12%
Base: All not int endin g to mak e a will (251)

D.  Knowledge of Current Law

In  the I llin ois  st udy , t he r es u lt s s ugge st ed  tha t  an  overwh elmin g m ajor it y of

the ci t ize ns of t ha t  st a te wer e n ot  awa re of t he exis t in g pa t ter n  of

distr ibut ion provided under  th e sta te’s int esta te su ccession legislation. The
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125
  Illin ois st u dy , supra ,  no te  104  a t  722-23 .

126
  Am er ican  st u dy , supra ,  no te  107  a t  340 .

127
  En gl ish s tu dy,  supra ,  no te  108  a t  Appen dix  C,  para .  1 .9 .

128
  Du nh am  stu dy,  supra ,  no te  103  a t  249-51 .

129
  Illin ois st u dy , supra ,  no te  104  a t  fn .  3 .

130
  Iowa s t ud y,  supra ,  no te  106  a t  1076 .

131
  Am er ican  st u dy , supra ,  no te  107  a t  337 .

132
  En gl ish s tu dy,  supra ,  no te  108  a t  2 .

authors con clu de d,  ther efor e, tha t  the ci t ize ns of t ha t  st a te d o not

in ten t iona l ly  rely on  tha t  s t a tu te to d ispose of the ir  p roper ty.125 In  the

American st udy, 70% of those inter viewed indicated t hey kn ew how th eir

propert y would be distribu ted if they died wit hout  a will. Yet, only 44.6%

could correctly identify the people who would r eceive their  own esta te u nder

the r elevant  intesta cy rules.126 In t he E nglish poll, 75% indicated t ha t t hey

ha d some kn owledge of int esta cy ru les. Their a nswer s suggest ed th at  th ey

did n ot h ave a n a ccur at e kn owledge. Man y th ought  th eir s pouse w ould

receive the est at e if th ey died when m ar ried, when , in fact, the spouse a nd

children would sh ar e in th e esta te.127

E.  Profile of Estates Without Wills

Th e Du nh am  st ud y,128 th e Illin ois st ud y,129 Iowa  st ud y,130 t he  American

st ud y,131 th e Englis h s tu dy,132 the Alber ta  st udy , a nd t he informat ion

pr ovid ed  by the P ubl ic Trust ee  confir m tha t  in tes ta te s uccession  legis la t ion

ha s th e most effect on est at es of modera te size.

In  th e Albert a s tu dy, th e 999 files in cluded 1 99 est at es wit hou t wills

and 800 estat es with wills. The dat a suggests th at Albertans with  assets a re

mor e likely t o ha ve a w ill. The a vera ge net  valu e of esta tes  with  wills is

$162,491  comp ar ed t o th e ave ra ge net  valu e of esta tes  with out  wills

(excluding guar dian ship a nd origina tin g notices) of $67,977. The avera ge net

va lu e of t he 177  file s w it h  le t t er s of a dm in is t ra t ion  or  res ea ling of such

let te rs  is $74 ,362. In  th e case  of esta te s wit hou t w ills, 62.8% of esta te s h ave  a

net  value l e s s tha n $40,000 and 81.9% of estat es have a net  value less than

$100,000. In th e case of estat es with wills, 26.3% have a n et value less than

$40,000 and  54.6% ha ve a net  value less t ha n $100,000. Also, a higher
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133
  The  ca lcu la t ion  i s  78  d iv ided  by  800 .

134
  I f  you jus t  look a t  th ose  fi les  where  m ar i ta l  s ta tu s  i s  known ,  the  ca lcula t ion  i s  53  d iv ided

by 197 (26.9%).  For  13  in tes t ac ies ,  mar i ta l  s ta tu s  i s  un kn own an d th e  va lue  of  the  es ta te  wa s

less  than  $1 ,000 . I f  you  a ssum e tha t  th ese  people  never  ma r r ied ,  then  the  ca lcu la t ion  i s  66

di vid ed  by  19 7 (3 3.5 %).

135
  The  P ubl ic  Trus t ee’s  off ice  was  h an dl ing  o ther  es ta t es  wi th out  wi l l s  a t  t h is  t im e but  th ey

ar e n ot in clud ed in  th ese s ta tis tics. T he  omit ted  est at es in clud e est at es w ith  a n et v alu e

wor th  les s t h a n  $1 00 0 (s ect ion  21  of th e P u blic  Tr u st ee  Act ) a n d e st a te s in  wh ich  th e gr a n t of

le t te rs  of  adm inis t ra t ion  ha d not  t hen  been obta ined.

136
  These  s t udies  a re  l i s ted  a t  th e  beginnin g of th is  chapt er .

percentage of people who have never ma rried die without making a will.  In

estat es with wills, 9.75% of the t estat ors had n ever mar ried.133 In est at es

without  wills, 26.9—33.5% of the int esta tes h ad n ever ma rr ied.134 

Additiona l inform at ion concerning th e size of estat es with out wills was

pr ovided by t he office of the P ublic Tr us tee . As of J an ua ry 12 , 1993 t he P ublic

Tr ust ee  wa s h andl in g 310  es ta tes  without  wills in  wh ich  let ter s of

adm in is t ra t ion  had b een  gr anted  or  the P ubl ic Trust ee  had m ade  an  elect ion

unde r  se ct ion  23  of the P ubl ic Trust ee  Act .135 The average net value of these

estat es was $44,172.54. Of these 310 estat es, 65 had a  net value of less than

$7,000.

Size of the est a te is on ly on e p a r t  of the p ict ure. Th er e m ay be ot her

ass et s t ha t  pa ss  to su rviv in g fa mily m em bers t ha t  do n ot  form pa r t  of the

est at e. Su ch a sset s t ypically in clude life ins ur an ce an d a sset s h eld in  joint

tena ncy. We do not have an y information on how often m ajor assets pa ss to

su rvivin g fam ily mem ber s out side t he e st at e. As will be discus sed la ter , th is

lack  of in format ion  forces re formers to make  assumpt ions  as  to the  ex is tence

of such  assets , and  reform depends , to a  cer ta in  degree , upon the  assumpt ions

made on  th is  poin t .

F.  Public Opinion as to How Estates Should be Distributed in the Event of an

Intestacy
As noted ear lier, similar  tr ends a re su ggested by th e stu dies136 concern ing

pu bl ic opin ion  as t o how est a tes  sh ould  be  di st r ibu ted  in  the event  of an

int esta cy. These st udies u sed one of two resea rch t echniques, a nd somet imes
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137
  For  fu r th er  de ta i l  see  foo tno tes  103  to  108 .

138
  Du nh am  stu dy,  supra , n ote  103  at  252 -53; I llin ois st u dy , supra , n ote  10 4 a t 7 25 -26 ; Iow a

st u dy , supra , n ote  106  at  109 7-11 00; Am er ican  st u dy , supra ,  n o t e  10 7  a t  3 4 8 - 5 4.  I n  t h e

Alb er ta  st u dy , 31  te st a tor s w er e s u r viv ed  by  a  sp ou se , bu t n ot b y ch ild r en . Of t h es e t es ta tor s,

83.9%  ga ve t he  en tir e est at e to t he  su rv ivin g sp ous e, 13% g av e som e of th e est at e, bu t n ot a ll,

to  the  su rviv ing spouse ,  an d 6 .5% gave noth ing to  th e  sur viv ing spouse .  Eight y-seven percent

of th ese  te st at ors  ga ve m ore  th an  90%  of th e es ta te  to t h e su rv ivin g sp ous e. 

139
  Du nh am  stu dy,  supra , n ote  103  at  251 -53, 2 60-6 1; Illin ois st u dy , supra ,  no te  104  a t  727-

30; N ew  J er sey  st u dy , supra , n ote  105  at  267 -69; I owa  st u dy , supra ,  no te  106  a t  1081-92 ;

Am er ican  st u dy , supra , n ote  107  at  355 -64; E n glis h  st u dy , supra ,  n ot e  1 0 8  a t  A p p e n d ix  C ,

par as .  2 .7  to  2 .12 .

both 137: (1) r eview of p roba ted  wills a nd (2 ) su rveys . E ach tech nique a llows

th e re sea rche r t o deter min e how a  res ponden t wou ld dist ribu te a n es ta te in  a

given  fact  sit ua ti on. 

In  th is  pa r t , we s ummarize  the r es u lt s of t he s tudies  according t o the

various fact sit ua tions a ddress ed in t he st udies. Those situ at ions ar e defined

accordin g to who survives th e deceased person. The s tu dies show th at

testa tors an d those interviewed in the su rveys (herea fter together referred to

as  “res pond en ts ”) alwa ys t rea t t he  su rvivin g spou se m ore gen erou sly t ha n

does t he  exis ti ng  in te st a te  su ccession  legis la ti on of th a t ju ri sdi ction . 

1.  Spouse and parents

A healthy  major i ty of respondents  would g ive the  en t i re esta te  to the

su rvivin g spous e wh ere  th e int est at e ha s n o child ren  an d is su rvived  by his

or her spouse and paren ts.138

2.  Spouse and issue

The pr eferred dist ribut ion pat ter n of the resp ondent s depends  upon wh eth er

the ch ildr en  of the in tes ta te a re a lso childr en  of the s urviv in g spou se  or  from

anot he r r ela ti onship. Th er efore, we look a t t he se t wo scen arios sep ara te ly. 

a.  Spouse and children of that relationship

The  ma jority of resp onden ts  would give t he e nt ire es ta te t o th e su rvivin g

sp ouse  wh er e t he in tes ta te is s urvived  by the s pou se  and ch ildr en  of tha t

relationship.139 Th e size of th e m ajorit y va ri ed, b ut  ta ken a ll t ogethe r, t he

stu dies show th at  a significan t m ajority of th e responden ts would give the
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140
  Se e D u n h am  st u dy , supra , n ote  103  at  252 ; Illin ois st u dy , supra ,  no te  104  a t  728 ,  Tab le  7 ;

Iowa s t ud y,  supra , n ote  106  at  108 5, Ta ble 1 2; Am er ican  st u dy , supra ,  note  107 a t  359,  Tables

11 &  12; E n glis h  st u dy , supra ,  note  108 a t  Appen dix C,  par as .  2 .7-2.8; an d Alberta  s tu dy at

Appendix  A of th i s  rep or t ,  a t  192 .

141
  Illin ois st u dy , supra , n ote  104  at  728 -29; I owa  st u dy , supra ,  no te  106  a t  1085-88 ;

Am er ican  st u dy , supra ,  no te  107  a t  359 .

en t ir e est a te t o the s urviv in g spou se  in  th is  si tua t ion .140 This  conclus ion is

confirm ed by Alber ta  lawye rs  to wh om we h ave s poken . They a dvise t ha t in

si tua t ion s in  wh ich  a  t es ta tor  is  su rvived  by a  sp ouse  and ch ildr en  of tha t

ma rr iage, t he m ajorit y of tes ta tor s lea ve th e en tir e est at e to t he s ur viving

spou se. 

Th e r esu lt s of t he s tudies  a re p res en ted  in  the fol lowin g t able. In  ea ch

fact  scenar io,  the in tes ta te  is  survived by a  spouse and  ch i ldren  of the

ma rr iage a nd  ha s n o child ren  from a not her  rela tion sh ip. Th e th ird  colum n

sh ows  the p er cen tage of res pon de nts w ho wou ld  give t he en t ir e est a te t o the

su rvivin g spous e in t his  sit ua tion . Except  for t he Alber ta  st ud y, which is  a

wills study, th e resu lts wer e obtained from su rveys in wh ich the sa mple wa s

represent at ive of the population being sur veyed.

Study Intestate survived by: Percentage of respondents who

gave all to the spouse

Illinois study spouse and children 53.3%

Iowa study spouse and minor children 61.0%

American study spouse and minor children 58.3%

spouse and adult children 51.6%

English study spouse and grown-up children

(house is part of estate)

72.0%

spouse and young children

(house is part of estate) 

79.0%

spouse and young children

(family does not own house) 

79.0%

Alberta study spouse and children 69.7%

It  is  in ter es t in g t o note t ha t  the p er cen tage of tes ta tors w ho left  the

ent ire est at e to th e spouse is grea ter  in wills stu dies th an  is indicated by

surveys.141 Th e a u thors w ho condu cted  the s urveys  offer  a  va r iety of

explana t ion s for  th is  di ffer en ce. O ne expla na t ion  is  the p rofile  of tes ta tors.  At
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142
  Iowa s t ud y,  supra , n ote  106  at  108 5, Ta ble 1 2. S ee a lso E n glis h  St u dy , supra ,  no te  108  a t

Appendix  C,  Tab les  4 -6 .

143
  Illin ois st u dy , supra , n ote  104  at  729 ; Iowa  st u dy , supra ,  no te  106  a t  1085 ,  Tab le  12 .

144
  Ibid .

145
  Illin ois st u dy , supra , n ote  104  at  729 ; Am er ican  st u dy , supra ,  no te  107  a t  360 .

146
  See  Appendix  A of th i s  rep or t  a t  192 .

th e time of death , most tes ta tors will ha ve ma rr ied, had children  an d rea ched

advanced years. Each of these factors affects distribution preferences. In the

various su rveys, th ose interviewed were a sked h ow they would distr ibut e an

es ta te i f the d ecease d w as s urvived  by a  sp ouse  and ch ildr en  of tha t

rela t ion sh ip . Ce r ta in  character is t ics  of those  in ter vie wed a ffect s t he r es pon se

to th e quest ion. Married per sons ar e more likely to give th e ent ire est at e to

th e sur viving spouse t ha n a re u nm ar ried people.142 People  wi th  ch i ldren  a re

mor e likely t o give th e en tir e est at e to t he s ur viving sp ouse t ha n p eople

without  children.143 Older people are m ore likely to give the en tire es ta te t o

th e sur viving spouse t ha n younger  people.144 Given  thes e t ren ds , it  is  logi ca l

th at  more t esta tors would leave t he en tire es ta te t o the su rviving spouse.

Su rveys  in clu de  a  la rger  number  of you nger  pe ople a nd t hose  wh o a re n ot

ma rr ied, and t his, th erefore, affects t he r esult s. Anoth er explan at ion given

for  the obse rved d ifferen ce is t he con se qu en ces  of lega l a dvice.145

In t he Alberta  stu dy, 260 testa tors wer e sur vived by both  a spouse a nd

children.146 Of th ose tes ta tor s, 208 h ad  been  ma rr ied only once du rin g th eir

lifetim e. In  th e 208 es ta tes  involving a  tes ta tor  who h ad  been  ma rr ied only

once, th e distr ibut ion was a s follows:

All t o sp ouse 69.7%
All to children 5.8%
Some to spouse an d some to children 20.2%
None to spouse, other 1.9%
Some to spouse, other        2.4%

TOTAL 100.00

Fu rt her  calcula tion sh ows tha t t he su rviving spouse received more th an  90%

of the esta te in 73.1% of these 208 estates.
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147
  Du nh am  stu dy,  supra ,  no te  103  a t  261 .

148
  Iowa s t ud y,  supra ,  no te  106  a t  1089 .

149
  N ew  J er sey  st u dy , supra ,  no te  105  a t  273-75 .

150
  Am er ican  St u dy , supra ,  no te  107  a t  363 .

151
  I f  one  r eviews those  es ta tes  wh ere  th e  tes ta tor  i s  sur vived by a  f i r s t  an d only  spouse  a nd

ch i ld r e n  of t h e  m a r r ia g e,  t h e  a ve r a ge  n et  v a lu e  of e st a t e s i s t h e  sa m e  for  t h os e e st a t e s w h e r e

th e sp ous e r eceiv ed  it a ll a n d for  th ose e st at es w h er e t h e sp ous e sh ar ed  it w ith  oth er s. T h e

aver age n et  va lues  a re  $191 ,749 an d $192,409 r espect ively.

152
  Se e Ill in ois st u dy , supra , n ote  104  at  728 , 732 , Ta ble 7 ; Iowa  st u dy , supra ,  no te  106  a t

(cont inue d...)

Severa l of th e stu dies examin ed whet her  th e size of the est at e affected

the distribut ion pat tern . The studies, however, did not all reach th e same

conclusion on th is point. In t he Du nh am  stu dy, 85% of responden ts a llocated

all to th e sur viving spouse wh ere t he est at e was sm all ($36,000 in 1962

dol la rs),  and on ly 4 0% a lloca ted  a ll  of the est a te t o the s urviv in g spou se  wh en

the est a te was la rge ($180 ,000  in  1962  dol la rs). 147 In t he Iowa st udy, 68% of

respondents gave the entire esta te to the sur viving spouse when th e estate

wa s $10,00 0 (1978 dollar ) an d only 44% of the r espond ent s ga ve th e en tir e

es ta te t o the s urviv in g spou se  wh en  the est a te was $ 500,000 (1978 d olla rs).

On a verage, th e sur viving spouse wa s allocat ed 83% of a $10,000 estat e an d

only 72% of a $500,000 est at e.148 In t he N ew J ersey st udy, th e responden ts

expr es se d a  simila r  opin ion .149

Differen t r esult s were obta ined in t he American  stu dy an d th e Albert a

st ud y. The Am erica n s tu dy found t ha t t he s ize of th e est at e an d t he fa mily

income of respondent s ha d no effect on how they wished  th eir est at e to be

distribut ed.150 Wealth ier individua ls were no more likely to wan t t o distribut e

a port ion of the int esta te est at e to children t ha n wer e th ose who had sm aller

incomes. The same result wa s reached in the Alberta  study. There was no

differen ce in dist ribut ion pat ter n depen ding on th e size of the est at e.151 

b.  Spouse and children of another relationship

The st udies r eveal th at  responden ts a re less likely to give the ent ire est at e to

th e sur viving spouse wh ere t he deceased is su rvived by a spouse a nd children

from another  rela t ionship . Al though most  respondents  s t il l gave  a  generous

portion of th e esta te t o the su rviving spouse, significant ly fewer r espondent s

ga ve the en t ir e est a te t o the s urviv in g spou se  in  th is  si tua t ion .152
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(...continued)
109 4-97 , Ta ble 1 7; Am er ican  st u dy , supra , n ote  107  at  364 -67, T ab le 18 ; En glis h  st u dy , supra ,

note  108  at  Appen dix C,  par a .  2 .14;  and  Alberta  s tu dy.

153
  Of cour se n ot a ll of the  fact s cen ar ios u sed  in t he  st ud ies a re  th e sa m e. E ach  st ud y did ,

however ,  use exa mp les  designed  to  mea sur e wh eth er  dis t r ibu t ion pa t ter ns  w ould cha nge

wh en  th e in tes ta te h ad  child re n fr om a not he r r ela tion sh ip.

154
  Iowa s t ud y,  supra , n ote  106  at  109 4-95 ; Illin ois st u dy , supra ,  no te  104  a t  728 ,  732 ;

Am er ican  st u dy , supra , n ote  107  at  364 -67; E n glis h  st u dy , supra ,  n ot e  1 0 8  a t  A p p e n d ix  C ,

par as .  2 .13-2 .15 .

155
  Iowa s t ud y,  supra ,  note  106 a t  1094-95,  Table  7 .  In  the  s econd s cenar io , th e  in tes t a te  w as

sur vived by chi ld  of  fi r s t  m ar r iage  a nd ch i ld  of second m ar r iage .  The  r esear chers  expected  t he

resp onden ts  t o  give more to  th e chi ld  of  th e f i rs t  m ar r iage be caus e th is  chi ld  was  un l ikely to

in h e r it  a n yt h in g  fr om  s u r viv in g  se con d  s pou s e. Ye t , t h e r e sp on d en t s  ch os e t o t r ea t  ea ch  ch ild

eq u a lly w it h  re ga r d t o ea ch  oth er . Th e con cer n  th a t t h e ch ild  of th e fir st  m a r r ia ge s h ou ld  n ot

be  sli gh te d i n  th e d ist r ibu ti on  of th e es ta te  di d n ot ov er com e t h e p r ope n sit y t o tr ea t a ll of t h e

in tes ta te ’s  adu l t  ch i ld ren  equa l ly . See  d i scuss ion  a t  1095 .

Th e d ifferen ce in  the d is t r ibu t ion  pa t ter n  be tween  si tua t ion s in  wh ich

the in tes ta te is s urvived  by (1) a  sp ouse  and ch ildr en  of tha t  marr ia ge or  (2) a

spouse and children of a previous relationship, can  be summ arized as

follows:153

Intestate survived by:

Percentage of respondents who would give the entire estate to the

surviving spouse

Illinois study Iowa study American study English study

Spouse and children of that marriage 53.3% 61% 58.3% 72-79%

Spouse and children, some or all of which are

of former marriage

16.8-18.8% 29% 23.0% 27-34%

The stu dies also showed that , on a verage, the respondent s allocat ed a

lar ger portion of the esta te t o the spouse wh ere a ll of the int esta te’s children

are born of the m arr iage as compared to situations in which th e intestat e also

ha s children from a  previous ma rr iage.154 For exa mp le, in  th e Iowa  st ud y, t he

respondents distributed on average 79% of the esta te to the sur viving spouse

whe re t he ch ildre n we re b orn of th at  ma rr iage. Wh en t he in tes ta te is

su rvived  by a  sp ouse  and a  child fr om a  pr eviou s m arr ia ge and a  child fr om

the present  mar riage, respondents distr ibuted on average 58% of the esta te

to th e sur viving spouse a nd 21% to each of th e two children.155

Th e a uthors of t he I owa  st udy  conclu de d t ha t  the d is t r ibu t ion

preferences of Iowans sh ow tha t t hey th ought t he st epchild would n eed

protection from disinher ita nce by the su rviving spouse (i.e. step-par ent ). The
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156
  The  da ta  ba se  inc ludes  m an y more  m ul t i -ma rr ia ge  s i tua t ions .  These  tes ta t ors ,  however ,

we re  n ot m a rr ied  a t t h e t im e of t h eir  de a th  a n d, t h er efor e, t h e d a ta  ba se  doe s n ot in dica te

how th ey would  ha ve  d is t r ibu ted  th e i r  es ta te  i f  both  spouse  a nd ch i ldren  h ad su rvived th e

t e st a t or .

157
  In  t he  Alber ta  s tu dy,  ther e  were  only  260 tes t a tors  s ur vived by both  a  sp ouse  an d

ch ild r en . Of t h es e 2 60  te st a tor s, 3 1 t es ta tor s h a d a  form er  sp ou se , eit h er  de cea se d or

di vor ced . Th e d ist r ibu ti on  of th es e 3 1 e st a te s w a s a s follow s:

Al l t o  the  spouse 29 .0%

All  to chi ldren 29 .0%

Some to  spous e  an d some t o  chi ldren 25 .8%

None t o  spouse ,  oth er 9 .7%

Some to  spous e ,  oth er    6 .5%

TOT AL 100.0%

Fu rt he r ca lcula tion  sh ows t ha t t he  secon d sp ous e r eceived  m ore t ha n 9 0% of th e est at e in

38.7 % of th e 31  est at es. 

aut hors of the American study concluded that a  stat ute t hat  provides a

second or su bsequ ent  spous e wit h 60 -70% of th e deceden t’s est at e wit h t he

res idu e bein g sh ar ed equ ally by t he d ecedent ’s childr en or  th eir is su e would

mirr or most int esta te decedent ’s preferen ces and best  accomm odate societal

needs . By  th is  di st r ibu t ive  pa t ter n  se lf-sufficie ncy of t he s pou se  can  be

assu red in  esta tes of moderat e size.

In t he Alberta  stu dy, the n um ber of esta tes in volving second m ar ria ges

and ch ildr en  is  too sm all to dr aw d efin it ive  conclu sions. 156 Yet, t he

preliminary results su pport t he findings in the other st udies.157

3.  Cohabitant

Given the r ela t ive ly r ecent  pop ula r it y of coh abi ta t ion  outside  marr ia ge, few

st ud ies h ave e xam ined  pu blic opin ion a s t o how an  int est at e’s est at e sh ould

be distr ibut ed if the int esta te is su rvived by his or her  coha bita nt . The

Committ ed Pa rt ner  Stu dy is th e most exten sive examin at ion of this issu e to
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158
  Th e k ey fi n di n gs  of th is s tu dy  a r e a s follow s. A s u bs ta n ti a l m a jor it y of a ll t h r ee  sa m pl es --

gener a l  pu bl ic,  opposi te-sex  couples ,  an d sam e-sex couples- -indica ted  t ha t  th e  comm it ted

par tn er  sh ould  sha re  in  t he  es t a te  of  the  in t es ta te .  The  m ajor i ty  of a l l  thr ee  sam ples

cons i s t en t ly  p re fe r r ed  to  t r ea t  comm i t t ed  pa r tne r s  o f t he  oppos i t e  s ex and  o f t he  sa me  sex  in

th e  sam e fashion for  the  pu rposes  of  in t es ta cy  law.  Whi le  the  m ajor i ty  of a l l  thr ee  sam ples

in d ica t ed  t h a t t h e com m i t te d p a r t n er  s h ou ld  s h ar e  in  t h e e st a t e of t h e d ece a se d p a r t n er , t h e

m ajor ity d oes n ot su pp ort  tr ea tin g th e comm itt ed p ar tn er  as  gen er ous ly a s a  su rv ivin g

sp ou se . N eve r th ele ss , r es pon de n ts  wi th  th e s a m e-s ex p a r tn er s w er e con sis te n tl y m or e

gen er ou s t o th e com m it te d p a r tn er  in  th e va r iou s s cen a r ios t h a n  we r e r es pon de n ts  from  th e

gener a l  pu bl ic sam ple  or  respond ent s  wi th  opposi te-sex  par tn ers .  Ther e  was  n o  clear

con s e n su s  on  h o w m u c h  t h e com m i t t ed  p a r t n er  s h ou l d r e ce iv e.

159
  En gl ish St ud y,  supra ,  note  108,  Appendix  C a t  31 .  In  t h is  s tu dy,  the  r esponden ts  wer e

as ked  how  th ey w ould  dist rib ut e th e est at e of a w oma n w ho d ied s ur vived  by h er  m ale

c oh a b i t a n t  a n d  h e r  s i s t er .  T h e w o m a n  w a s  d e s cr i b ed  a s  h a v i n g  li ve d  w it h  t h e  m a n  a s  h i s  w if e

for m or e t h a n  10  yea r s. T h e r es pon se  to t h is q u es ti on  wa s r ep or te d a t p a ge 3 1 a s follow s:

H a lf of a ll r es pon de n ts  th ou gh t t h e m a n  sh ou ld  get  th e w h ole e st a te . Th is p r opor ti on

r ose  to 6 0% or  ju st  a bov e a m on g r es pon de n ts  wh o we r e cu r r en tl y co-h a bit in g, or  h a d

re m ar rie d or  divor ced. (Ta ble 13 ). On e in  ten  took a  dia m etr ically op posit e view , sa yin g

th at  ever yth in g should  go to  the  s i s t er .  Among t he  26% of  responden ts  wh o se lected  a

fixe d s h a r e t o th e m a n  opt ion , eq u a l p r opor ti on s s a id  it  sh ou ld  be  50 % or  th er ea bou ts

an d 75% or  m ore .

160
  Scot tis h  La w C om m iss ion , E f f ec ts  of  C oh a b i t a t io n  I n  P r iv a t e L a w  (1990,  Discuss ion  P aper

N o. 86 ). In  19 81 , th e S cott ish  La w C om m iss ion  com m iss ion ed  a  su r vey , a n d on e of t h e

ques t ions  sought  v iews on how a  ma n’s  es ta te  sh ould  be  d is t r ibu ted  on d eath  i f  he  d ied

wi thou t  a  w i l l and  h i s  w i fe o r  cohab i t a n t  a nd  a  b ro the r  su rv ived  h im.  Pa r a .  6 .3  r epor t s  t h e

re su l t s  a s  fo l lows :

.  .  . In  t he  case  of  the  su rviv ing wife ,  89% of  responden ts  th ought  th a t  t he  wh ole  es ta te

sh oul d g o to t h e w ife, 8% t h oug h t it  sh oul d g o to t h e w ife a n d b rot h er  equ al ly, a n d t h e

re st  th ough  th e r esu lt s hou ld d epe nd  on t he  circu m st an ces. In  th e cas e of th e su rv ivin g

c oh a b i t a n t , 5 6 % t h o u gh t  t h a t  t h e  w h o le  e st a t e  s h ou l d  go  to  th e  co h a b it a n t ,  2 9%

th ought  th a t  i t  s hould  be  sh ar ed  equa l ly , 8% though t  th a t  i t  s hould  go to  the  br other ,

an d th e  res t  t hough t  th e  resu l t  should  d epend  on th e  c i rcumst an ces  or  gave  o th er

answ ers .  Responden t s  were  n o t  a sked  wh a t  sh ou ld  happen  i f a  pe r son  d i ed  in t e s t a t e

su rv ived  by a  coha bit an t a n d ch ildr en , or b y a  coha bit an t a n d a n  est ra n ged  sp ous e. 

161
  Scot tis h  La w C om m iss ion , R e p or t  on  F a m i l y L a w  (1992 , Repor t  N o . 35)  a t  pa r as .  16 .25-

26 ,  wh ich  r ea d  a s  fo llows :

16.25  Respon den ts  t o  the p ubl ic  opinion sur vey were a lso asked  about  possible  r ight s

of in te st a te  su cces sion  for coh a bit a n ts . Th e fir st  qu es ti on  wa s a s follow s:

“A  m a n  a n d  a  w o m a n  h a v e  co h a b it e d  fo r  m or e  t h a n  1 0  y e a r s  a n d  h a v e  t w o

ch ild r en . Th e m a n  h a s n ow d ied  su dd en ly w it h ou t l ea vin g a  wi ll. H e is  n ot

su rv ived  by a  wife or  an y oth er  re lat ives. H is pr oper ty is  wor th  £20 ,000 in  all.

Shou ld  the  p roper t y  go  to  the  cohabi tee ,  to  the  chi ldren  or  to  the  cohabi tee  a nd

t h e  ch ild r en ?”

(cont in u ed ...)

dat e.158 Some informat ion is also found in th e English stu dy159 an d in t wo

report s publish ed by th e Scott ish La w Commission, Discussion P aper  No. 86,

Th e Effects of Cohabitation in Private Law 160 and  Report  No. 13 5, Report on

Fam ily Law .161 Th es e s tudies  sh ow t ha t  ther e is con side rable s upp or t  for
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161
  ( .. . cont inu ed)

Ov er  tw o-th ir ds  of al l r es pon de n ts  (68 %) be liev ed  th a t t h e p r ope r ty  sh ou ld  go t o th e

c oh a b i t a n t  a n d  t h e  c h il d r e n , 1 7 %  t h o u g h t  i t  s h ou l d  g o t o  t h e  co h a b it a n t  a n d  1 3 %

though t  i t  shou ld  go  to the  ch i ld ren .  2% cla imed  to  be  undec ided .  Where  the  sam e

h yp oth et ica l cou pl e h a d b ee n  coh a bit in g for  on ly 3  yea r s w h en  th e m a n  di ed , 64 % of

r es pon de n ts  th ou gh t t h a t t h e p r ope r ty  sh ou ld  go t o th e coh a bit a n t a n d ch ild r en ---n ot a

s ign i f ican t ly  lower  nu mber  tha n  wh en  th e  per iod  of coha bi ta t ion  wa s  10  years - - -15%

th ought  i t  should  go to  the  coha bi tan t  an d 18% th ought  i t  should  go to  the  ch i ldren .

Res pon den ts  wer e a lso as ked  ab out  a s itu at ion in volvin g n o childr en  bu t a  su rv ivin g

spouse .

“A  m a n  a n d  a  wom a n  h a v e  coh a b it e d for  m o re  t h a n  10  ye a r s. T h ey  h a ve  n o

c h il d r en .  T h e m a n  w a s  m a r r i e d t o s om e o n e e ls e , w h e n  t h e  co u p le  s t a r t ed

coh a b it in g  a n d h e  h a s n e ve r  ob t a in e d a  d iv or ce . T h e m a n  h a s  n ow  d ie d s u d de n ly

wi thout  l eav ing  a  wi l l . He  i s  sur v ived  by  h i s  cohabi tee  an d  h i s  wi fe ,  bu t  no t  by

an y other  re la t ives .  His  pr operty is  w orth  £20,000 in  a l l .  Should h is  proper ty go

to t h e w ife, t h e coh a bit ee or  to t h e w ife a n d t h e coh a bit ee?”

Almost  ha l f  of  a l l  responden ts  (47%) favour ed an  even d iv is ion  between  th e  wife  and

c oh a b i t a n t , 2 7 % t h o u gh t  t h e  p r op e r t y s h ou l d  go  to  th e  co h a b it a n t  a n d  1 9 %  t h ou g h t  i t

sh ould  go to t he  wife. 7% e xpr ess ed n o opin ion. A fu rt he r q ue st ion d ea lt w ith  th e

si tu at ion wh ere th ere  wa s a  su rviving coha bi tan t  a nd  an  adu l t  son of  the decea sed by a

for m e r  m a r r i a ge  (n o w e n d ed  in  d iv or ce ).  T h e  pr e fe r r ed  s ol u t ion  i n  t h is  ca s e  w a s  for  a

di vis ion  be tw ee n  th e coh a bit a n t a n d t h e a du lt  son . Th e s h or te r  th e p er iod  of

coh a b it a t ion , t h e m o re  su p p or t  t h er e  wa s  for  t h e p r op er t y g oin g  to t h e s on  a lon e . 

16.26  I t  i s  c lear  f rom  th e resu l ts  of  our  consul ta t ion an d pu bl ic  opinion su rvey th at

th er e is  con sid er a ble  su pp or t for  giv in g coh a bit a n ts  som e s u cces sion  ri gh ts  on

in te st a cy. B eyon d t h a t,  h owe ver , n o clea r  pa tt er n  em er ges . In  som e com m on  sit u a ti on s

th e pr efer re d r esp ons e of me m ber s of th e pu blic wou ld a pp ea r t o be t ha t t he  coha bita nt

sh ould  ta ke a  sh ar e of th e est at e a long w ith  oth er  claim an ts , su ch a s a  su rv ivin g

sp ous e or  chi ldr en , bu t n ot t h e w h ole of th e es ta te . 

162
  This  t r end i s  seen  in  th e  Alber ta  s t udy.  Of  th e  358 es ta tes  involving an  un ma rr ied

te st a tor  wh o h a d p r evi ou sly  be en  m a r r ied  a n d w h o wa s s u r viv ed  by  ch ild r en , th e d ist r ibu ti on

i s  a s  fol lows :

Al l  to chi ldren 76 .5%

None t o  the  chi ldren 1 .4%

Som e to t he  child re n, b ut  not  all   22 .1%

TOT AL 100.0%

Wh er e child re n r eceive s ome , bu t n ot a ll, of the  est at e, th ey u su ally  sh ar e it w ith  th e

gr an dch ildr en . In  85.2 % of th e es ta te s, t h e ch ildr en  re ceive  m ore  th an  90%  of th e es ta te . If

(cont inue d...)

allowing a su rviving coha bita nt  to sha re in t he est at e of th e deceased

cohabitan t  where  the re la t ionship  is  one  of commitment  and  s ignificant

dur at ion. Beyond th is, no clear p at ter n em erges a s to th e sha re of the

su rv ivin g coha bit ant . 

4.  Issue

Where t he int esta te is su rvived by children  an d th ere is no sur viving spouse,

most r espondent s would divide the est at e equa lly among th e children.162
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(...continued)
on e  ju s t  look s  a t  u n m a r r ie d  te st a t or s  w h os e for m e r  m a r r i a ge  en d e d  in  d iv or ce , ch i ld r e n

r ece ive  th e en ti r e es ta te  in  68 .6%  of th e es ta te s. I n  th e ca se  of th e u n m a r r ied  te st a tor s w h ose

form er  spous e  d ied ,  chi ldren  rece ive  the  en t i re  es ta te  in  78 .2% of th e  es ta t es .

163
  Illin ois st u dy , supra , n ote  104  at  737 , Ta bles  14 &  15; I owa  st u dy , supra ,  no te  106  a t

110 2, 11 04; Am er ican  st u dy , supra ,  no te  107  a t  368-72 .

164
  Illin ois st u dy , supra , n ote  104  at  738 , Ta ble 1 6; Iow a s tu dy , supra ,  no te  106  a t  1106;  bu t

c om p a r e  w i t h  Am e r i c a n  s t u d y , supra ,  note  107 a t  374-75 wher e  respond ent s  would  of ten

in clu de  gr a n dch ild r en  of livin g s on s in  th eir  di st r ibu ti on .

165
  Illin ois st u dy , supra , n ote  104  at  739 ; Iowa  st u dy , supra ,  no te  106  a t  1106-07 .

166
  Th is w as  th e fa ct s cen ar io u sed  in  th e Ill in ois a n d I owa  st u die s. S ee I llin ois st u dy , supra ,

n ote  104  at  740 -41, T ab les 1 8 &  19; I owa  st u dy , supra ,  no te  106  a t  1108-11 ,  Tab le  19 ;

Am er ican  st u dy , supra ,  no te  107  a t  382-83 ,  Tab le  23 .

167
  Du nh am  stu dy,  supra ,  no te  103  a t  254 .

Equ a l t rea tmen t  is  the r u le , n o mat ter  wh et her  the ch ild w as legit im a te or

illegit im a te a nd n o mat ter  wh et her  the ch ild w as l iving wit h  the in tes ta te or

not .163 Mos t  res pon de nts a lso pr efer red  giv in g t he est a te t o the ch ild of t he

intesta te as opposed to the children of tha t child.164

Wh en  the in tes ta te is s urvived  by childr en  and t he off-spr in g of a

deceas ed child, m ost r espond ent s wa nt ed t he off-spr ing of th e deceas ed child

to sha re in t he est at e.165

Where a ll the children  of th e intes ta te h ave pr edeceased th e intes ta te,

most  res pon de nts p refer  to t rea t  the grandch ildr en  equa lly a nd n ot  on  the

basis of fam ily lines. For exa mple, ass um e th at  th e intes ta te h ad t wo

children, A and B, both of whom died dur ing th e lifetime of the in test at e. A

ha d one child  an d B h ad  th ree  childr en. Most  res ponden ts  pr efer t o tr eat  all

th e gra nd childr en e qua lly, inst ead  of giving one-h alf of the es ta te t o A’s child

an d th e other h alf of the est at e to B’s children. 166

5.  Parents and siblings

In  th e Du nh am  st ud y, 54% of th ose sur vived by siblin gs only, died w ith  a

will. Of th ese, 89% tr eat ed t heir  siblin gs u neq ua lly by th e te rm s of their  will.

“In t he sa mple, 10 of th e 15 char ita ble gifts a ppear ed in est at es in wh ich

br oth er s a nd  sis te rs  wer e t he  closest  re la ti ves of t he  decea sed .”167
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168
  Illin ois st u dy , supra ,  no te  104  a t  723-25 .

169
  Am er ican  st u dy , supra ,  no te  107  a t  341-47  and  Table  5  an d  6  a t  346 .

170
  En gl ish s tu dy,  supra ,  no te  108  a t  Appen dix  C,  para  2 .18 .

171
  Ib id . a t  p ara s .  2 .20-21 .

In  th e Illin ois st ud y, th e re spon den ts  wer e a ske d t his  qu est ion: Wha t

percent  of your esta te would you wish t o give each sur vivor, if you were

su rvived  only by your  fat her , your m oth er, your  ad ult  brot her  an d a n a du lt

sister ? Approximat ely one-ha lf of the res pondent s left it all t o the pa ren ts

an d, of th ese, most divided it equa lly between t he pa ren ts. Of those who

chose to share the ir  esta te  wi th  thei r  sibl ings,  the most  common preference

was to give an equal sha re to the four su rvivors.168 

In  th e Amer ican  st ud y, th e re spond ent s wer e as ked h ow th ey would

distribut e their est at e if they were sur vived by a father a nd a  brother a nd a

sister . They were a lso asked h ow they would distr ibut e th eir est at e if th ey

wer e su rvived by bot h t he ir p ar en ts  an d a  br oth er a nd  a s ist er. C ont ra ry t o

the  major i ty of in tes tacy  sta tu tes , respondents  prefer red  tha t  both  parents

and s iblings  sh a re in  the est a te.  In  the fir st  fact  scenar io, on ly 3 0% of

res ponden ts  favour ed givin g th e en tir e est at e to t he fa th er in  th e

father/brother/sister relat ion set, whereas, 37% favoured a n equal division

am ong th e th ree . In t he s econd fact scen ar io, 31.9% of th e re spond ent s would

divid e t he est a te bet ween  the p a ren ts a nd g ive  noth in g t o the b rother  or

sister , wherea s, 40.3% favour ed equa l division a mong th e moth er, fath er,

broth er a nd sist er. Neith er a ctua l esta te size nor fam ily income appea rs t o

affect respondents’ dispository patterns with  respect to these situa tions.169

In t he E nglish st udy, th e responden ts wer e ask ed to distr ibut e th e

est a te  wh er e t he  in te st a te  wa s su rv ived  by a  mot he r, b rot he r a nd  sis te r. I n

th is sit ua tion , two of th ree  th ough t it  sh ould be  divided  equ ally a mon g th e

mother , brother  and s is ter . One in  four  though t  it  sh ould  a ll  go t o the

mother .170 In  anot he r q ue st ion, t he  in te st a te  wa s su rv ived  by a  br oth er , a

ha lf-s is ter  and a  st ep  si st er . The r es pon se  to th is  scenar io was va r ied.  For ty

per cent  th ought  it s hou ld a ll go to th e br oth er. Th irt y four  per cent  would

divide it  equ ally a mon g all t hr ee. Nin e per cent  would divid e it e qua lly

between  th e broth er a nd h alf-sister .171
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172
  Du nh am  stu dy,  supra ,  no te  103  a t  255 .

173
  N ew  J er sey  st u dy , supra ,  no te  105  a t  275-76  and  294 .

6.  Next of kin

Only a few stu dies examin e how th e public would dist ribut e an  esta te wh ere

th e in te st a te  ha s n o su rv ivin g spouse, iss ue , pa re nt s or  sibl ings. I n t he

Du nham st udy , t he a u thor  examin ed  es ta tes  in  wh ich  the s urvivor  wa s m ore

distant  tha n brothers a nd sisters an d their descendants. In t hose estat es,

almost all of the t estat ors left a  substa ntia l portion of the est at e to friends

an d char ities. None of th ese esta tes conform ed to th e sta tu tory scheme of

distr ibut ion then  in effect.172

In  the N ew J er se y s tudy , 68% of t hose  in ter vie wed a pp roved of

inh erit an ce by dist an t fa mily m emb ers  whe re t he in tes ta te h as  no su rvivin g

paren ts, spouse, children or gran dchildren. A small minority favoured a

rela t ive  wh om the d ecease d h ad n ever  hea rd of b efor e over  es chea t  of the

esta te  to the  government .173

In t he Alberta  study, th ere were 77 testa tors who had n ever mar ried.

Relatives r eceived th e ent ire est at e in 72.7% of these est at es an d received a

por t ion  of the est a te in  88 .3% of thes e est a tes . The ben eficia ry was s omeon e

other  than  a  rela t ive in  10 .4% of these  es ta tes.  Two of these  tes ta tors

acknowledge in th e will tha t t hey ha d a common-law spouse. One gave t he

entire esta te to the common-law spouse; the other gave a portion of the esta te

to th e comm on-law spouse.



174
  Com m itt ed  P ar tn er  St u dy , supra ,  no te  109  a t  8 ,  11-15 .

175
  Ibid .

176
  Th e L a w R efor m  Com m iss ion  of Br it ish  Colu m bia  con du cte d a  re vie w of p r oba te  re cor ds

to d ete rm ine  how  tes ta tor s dis tr ibu te t he ir es ta te. T he  La w C omm ission  (En gla nd )

com m iss ion ed  a n  ext en siv e p u blic  opi n ion  pol l t o lea r n  th e vi ew s of t h e p u blic . Bot h  th e

M a n i t ob a  L a w  R efo r m  C om m i s s io n  a n d  t h e  d r a ft e r s  of t h e  U n i for m  P rob a te C od e (U.S .)

l oo k ed  t o  st u d i e s  of  p u b li c o p in i on  o n  h o w  a n  i n t e s t a t e ’s  e s t a t e  s h ou l d  b e  d is t r i b u t e d . 

177
  La w R eform  Com m iss ion  of Br itis h  Colu m bia , Repor t  on  S ta tu tory  Succession  Righ ts

(Rep ort  No. 70 , 1983 ) at  3. [In  lat er  footnot es, La w R eform  Com m ission  of Brit ish  Colu m bia

will b e a bbr evia te d a s L .R.C .B.C .]
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CHAPTER 5. PROPOSALS FOR REFORM: PART I

A.  What Purpose Should the Intestate Succession Act Serve?

The int esta cy ru les could be designed t o serve one or m ore pur poses,

inclu din g:

(1) to r eflect t he  pr esu me d in te nt ion of th ose wh o die wi th out  a  will, 

(2) to meet the n eeds of the survivors,

(3) to recognize  the con t r ibu t ion  of the s urvivors t o the a ccumula t ion  of

th e intes ta te’s esta te,

(4) to pr omote or  en cour age  th e in st itu tion  of the n uclea r fa mily, 174

(4) to pr oduce a p at ter n of dist ribu tion  th at  is seen  as  fair b y poten tia l

beneficia r ies a nd t ha t  doe s n ot  pr odu ce d isha rmony or  di sd a in  for

th e legal system ,175 or  

(5) some combin at ion of these.

In  recen t yea rs , most  law r eform a gencies t ha t h ave a ddr essed  th is t opic

ha ve recomm ended t ha t in test at e succession la ws reflect t he pr esum ed

int ent ion of those wh o die with out  a w ill.176 I t  is  not  a  mat te r  of dete rmining

th e act ua l int ent ion of the d eceased , but  of exam inin g a gr oup wit h s imila r

famil ia l  ci rcums tances and  equa t ing the  “p resumed  in t ent ion” of an

in divid ua l wit h  the in ten t ion  of the m ajor it y of t he individ ua ls  in  the group.

Al though each  of the  fol lowing  agencies  descr ibed the  idea  somewhat

different ly, th e concept is t he s am e. The  La w Reform Com mis sion of Brit ish

Colum bia st at ed th at  th e pur pose of intesta te su ccession laws wa s to

distr ibut e th e esta te of the deceased per son accordin g to “th e collective view

of the commu nity as to what  is fair an d equitable in the circumst ances”.177
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178
  M.L .R.C ., R epor t on  In tes ta te S u ccess ion , supra ,  no te  32  a t  7 .

179
  Ibid .

180
  U n i for m  P rob a te C od e,  11 th  ed . ,  Of fic ia l  1993  tex t  wi th  comm ents  a t  43 .

181
  Th e La w R eform  Com m iss ion  of Hon g K ong , R epor t on  L aw  of W ill s, I n tes ta te S u ccess ion

and  Prov is ion  for  Deceased  Persons’ Fam i l ies  and  Dependan ts  (Top ic N o. 15 , 19 90 ) a t p a r a .

7 .6 . The  Comm iss ion  “a t t emp ted  to  form ula t e  th e  l aw  as  i f  s t and ing  in  th e  shoes  of  a

r easonab le  t e s t a to r  l i ving  in  Hong  Kong  in  th e  1980s”.

182
  Se e E n glis h  st u dy , supra , n ote  10 8 a t p a r a s. 2 4-2 7 a n d Q u ee n sla n d L a w R efor m

Com m iss ion , In test acy  R u les  (Repor t  No .  42 , 1993)  a t  pa r a .  2 .5 .

183
  R .S .A.  1980 , c . F -2 .

184
  Ibid .  N o te , h o we ve r , t h a t  t h e  Qu e en s la n d  r e com m e n d a t i on s  w ou l d r e su l t  in  t h e  en t i r e

(cont in u ed ...)

Th e goa l of t he Manit oba  La w Refor m Com mission 178 wa s t o moder nize

in tes ta te s uccession  la w s o tha t  the law “is  compa t ible  with  the wishes  of the

average property owner as well as present social values”.179 The Un iform

Probate Code’s pa tt ern  of int est at e su ccession is  design ed t o provide su ita ble

rules for persons of modest means. 180 The  La w Reform Com mis sion of Hong

Kon g a lso though t  tha t  in tes ta te s uccession  legis la t ion  sh ould  reflect  the

wishes of a hypothet ical testa tor t ak ing int o account  his or her  circum sta nces

and dependent s.181 

Th e Law Commission  (Engla nd) a nd t he Queensland L aw Refor m

Commission , however , have  t aken  a  di ffe ren t  approach  to the  pu rpose tha t

should be served by intesta cy rules.182 The Law Commission (England) found

no agreem ent  am ong commen ta tors a s to which single pur pose should be

se rved b y in tes tacy r u les.  All com men ta tors,  however , a gr eed on  two

fundamenta l  poin ts: a ) the  ru les should be cer ta in ,  clear  and  s imple  both  to

un der st an d a nd  opera te; a nd  b) th ere  is a  nee d t o ensu re t ha t t he s ur viving

spouse receives adequa te pr ovision. Adequa te pr ovision mea ns t ha t,

whe never  possible, t he s ur viving sp ouse sh ould be en tit led t o rem ain  in t he

ma tr imon ial h ome a nd  receive su fficient  income t o supp ort  him self or her self

in  the  home. The Law Commiss ion  (England) thought  tha t  it  was wrong  to

force a spouse t o sue un der t he E nglish equ ivalent  of th e Family Relief  Act183

to a chieve t his  res ult . The Com mis sion fra med  its  recomm end at ions wit h

these two points in mind. The Queensland La w Reform Commission also

looked a t t he m inim um  nee ds of th e su rvivin g spous e wh en d esign ing it s

proposed intestacy rules.184



61

184
  ( .. . cont inu ed)

esta te  going to  th e sur viving spous e in  m ost  es ta tes  t ha t  wou ld pa ss  by wa y of intes ta cy.

185
  Th e fou r  com m en ta tor s w h o com m en te d on  th is p oin t s u pp or te d R ecom m en da ti on  1 of

RFD  No.  16 .

186
  Leg is la t ive  Review Comm it tee ,  May 10 ,  1996 .

As discussed in  Cha pter  3, several st udies h ave been conducted t o

deter min e how mem bers of the pu blic would distribu te t heir est at e in given

sit ua tion s. Most  of the s tu dies or igina te  in t he  Un ite d St at es, a lth ough  th e

Law Reform Commiss ion  (England) conducted the  most  recent  one . The

st ud ies sh ow th at  th e pu blic th ink s t ha t t he  su rvivin g spou se sh ould r eceive

a s ha re of th e est at e th at  is la rger  th an  can  be jus tified on n eed a lone. Th is

su ggest s t ha t t he fir st  goal incorpor at es factor s (2) to (5) list ed a bove. This is

a r easona ble inference given t he fact th at  when  deciding how to distr ibut e

th eir es ta te, m ost t est at ors consider  th e age  an d in come of th e su rvivin g

spou se, t he  cont ribu ti on of th e sp ouse t hr ough out  th e m arr ia ge, t he

impor tance  of the  nuclea r  fami ly  and the  fact  mar r iage does crea te du t ies

and obligations.

In  de ter min in g t he p urpos e t o be  se rved b y t he s ta tu te,  one s hould  not

lose sight  of th e fact tha t in test at e succession la w does crea te a  default will

for  many peop le. I t  se em s u nrea son able t ha t  the s chem e of d is t r ibu t ion

crea ted  by  the leg is la ture  should s t ray very  fa r  from communi ty expecta t ions

because  the law a ffect s s o many m em bers of t he com munit y. U nless  som e

comp elling s ocial p olicy requ ires  devia tion  from h ow most in tes ta tes  in

s imi la r  fami li a l ci rcumstances would want  to d is t r ibu te the ir  e sta te ,

int esta cy ru les should reflect those wishes. We recommen d th at  th is be th e

goal served by the Intestate Su ccession Act.185 In a ddition, it is importan t t ha t

th e Intestate Su ccession Act crea te a  clea r  and or de r ly s chem e of d is t r ibu t ion

to give cer ta in ty a s t o the d ispos it ion  of pr ope r ty a nd t o a llow for  the ease  of

administ ra t ion .186

RECOMMENDATION No. 1

The design of the Intestate Succession Act should:

(i)  reflect the presumed intention of intestates as measured by

the reasonable expectations of the community at large, and

(ii) create a clear and orderly scheme of distribution.
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187
  The  s t a t i s t i cs  a re  a s  fol lows :

C 27%  of th e 18 2 r esp ond en ts  in  th e Ill in ois st u dy  h ad  wills  (Illin ois st u dy , supra , n ote

104  a t  718 ,  n .  3 )

C 49% of  the 600 Iowa ns in ter viewed h ad w il ls , 51% did n ot  ha ve a  wil l  ( Iowa s tu dy,

supra ,  no te  106  a t  1070 ,  Tab le  6 )

C 45% of the 75 0 res pond ent s int erview ed in  th e Ame rican  stu dy h ad  wil ls ,  55% ha d n o

wills  (Am er ican  st u dy , supra ,  no te  107  a t  337)

C 33% of the 10 01 re spond ent s int erview ed in  th e En glish st ud y ha d wil ls ,  67% h ad  no

wills  (En glis h  st u dy , supra , n ote  10 8 a t A pp en di x C , Ta ble  1A).

188
  As d iscu ss ed  in  Ch a pt er  4, a  h igh er  pe r cen ta ge of t es ta tor s g ive  th e en ti r e es ta te  to t h e

su r viv in g s pou se  wh en  th e ch ild r en  a r e a ll of t h a t m a r r ia ge.  Th e m a jor it y of t h ose

in ter v iewed a lso  prefer  th is  d is t r ibu t ion ,  a l thou gh th e  percent age  of  the  m ajor i ty  i s  somewh at

less .  Reasons  for  th i s  d i ffe rence  a re  d i scussed  in  Ch apt e r  4 .

189
  See  Cha pte r  4  a t  45 .

Given th is recomm enda tion, a r eliable mea ns of judging t he pr esum ed

intent ion of intesta tes is needed. In our opinion, such intention is best

mea su red  by referen ce t o st udies  of pu bl ic opin ion  and t he con du ct  of

testa tors. Public opinion expresses the views of both testa tors and int estat es,

and for  many of t he s tudies  tha t  we  conside red  in  Ch apt er  4,  the n umber  of

respondents without wills exceeded the num ber with wills.187 Ther efore,

st udies  of pu bl ic opin ion  a re a  good mea su re of t he r ea son able expect a t ion s of

th e commu nit y at  lar ge, as  well a s t he r eas ona ble expecta tion s of individu als

without  a  will . Wi lls s tudies  a lso pr ovid e u se ful in format ion  because  the

dist r ibu t ion  pr eferen ces  of in tes ta tes  a re s im ila r  to those  of tes ta tors. 188 This

is n ot su rp ris ing give n t ha t t he re i s n o eviden ce th at  th ose wh o do not h ave

wills devia te fr om t hose wh o do in ter ms  of fam ilial t ies, a nd  it is  th ese t ies

th a t d et er mine  how p eople ch oose to dist ribu te  th eir  est a te . In  addi ti on, t he

me re fa ct a n in dividu al d oes not  ha ve a  will does n ot m ea n t ha t t he y ha ve

knowingly  adop ted  the in tes tacy r u les a s a  de fault  will . The m ost  common

rea son s g ive n  for  not  havin g a  will  a re p rocrast in a t ion , you th  or  la ck of

wealt h. No one says t hey ar e relying on th e intes ta cy ru les. The fact is few

non-lawyers kn ow how their pr operty would be distr ibut ed if they died

with out  a w ill.189

We now tur n to the policy ana lysis.

B.  Spousal Share

Un der t his h eadin g we look at t he h ow an est at e should be dist ribut ed when

th e int est at e is su rvived  by a s pouse. Th e discus sion focus es on sit ua tion s in

wh ich  the in tes ta te is s urvived  by: (1) a  sp ouse  bu t  no is su e, (2) a  sp ouse  and
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190
  I bi d . a t  48 .

is su e of t ha t  rela t ion sh ip , a nd (3 ) a  sp ouse  and i ss ue, som e or  a ll  of wh om are

of another  relationship. In establishing the spousal sha re in each of these

ci rcumstances,  it  i s assumed tha t  the  spouses  a re residing together  a t  the

time of death . Wheth er separa tion of the spouses should affect th e spousal

sha re is a ddress ed at  th e end of this pa rt . Special a tt ent ion is also given to

the spousal shar e in the context of part ial intestacies.

1.  Spouse and no issue of the intestate

Pr esen tly, wh ere  an  ind ividua l dies wit hou t a  will an d lea ves a  su rvivin g

sp ouse , bu t  no is su e, a ll  goes t o the s urviv in g spou se . This  reflect s h ow

Albertan s distribute th eir property in th eir wills.190 The  pr esen t la w is

sat isfactory and should be reta ined.

RECOMMENDATION No. 2

If an intestate dies leaving a surviving spouse but no issue, the

entire estate should go to the spouse.

2.  Spouse and issue of the intestate

a.  The need for reform

In  th is pa rt , we as k wh eth er t he e xist ing sp ousa l sh ar e is a dequ at e in

sit ua tion s in  wh ich t he  int est at e is su rvived by a  spou se a nd  issu e. We jud ge

ade qu acy on  the basi s of w het her  the s pou sa l sha re r eflect s t he in ten t ion  of

most  int est at es. To det erm ine t his  int ent ion, we look to st ud ies of public

opin ion ,  in format ion  provided  by  lawyers and  factors  tha t  would a ffect  such

in ten t ion , n amely, t he n eeds  of the s urviv in g spou se , t he d eser t s of t he

su rviv in g spou se  and t he s ta tus of m arr ia ge. We  conclu de  tha t  the s pou sa l

sha re is ina dequa te.

Wishes of intestates

Th e d is t r ibu t ion  pr eferen ce of m ost  in divid ua ls  di ffer s d ramat ica lly fr om tha t

prescribed by th e Intestate Su ccession Act in  the s itua t ion  in  which  the

deceas ed is s ur vived by a  spous e an d childr en. Wh ere  it is  a firs t a nd  only

ma rr iage, m ost sp ouses w ould lea ve th e en tir e est at e to t heir  su rvivin g

spou se even  th ough  th ere  ar e childr en  of the m ar ria ge wh o also su rvive

th em. This fact is reflected in th e experience of Albert a la wyers who
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191
  I bi d . for  fu r t h e r  d e ta i ls .

192
  I bi d .

193
  This  wi l l  be  d iscussed in  de t a i l  la ter  in  th is  chapt er .

specialize in  th is a rea  an d in  th e st ud ies discu ssed  in Ch ap ter  4, includ ing

the Alberta  study, the result s of which ar e summ arized as follows:191

C Dun ha m st udy: 100% of the 22 t esta tors su rvived by a spouse a nd

child re n l eft t he  en ti re  est a te  to t he  spou se. 

C Illin ois stu dy: 53.3% of th e re spond ent s would give t he e nt ire es ta te t o

th e sur viving spouse wh ere t he int esta te su rvived by a spouse a nd

child re n. 

C Iow a  st udy: 61% of res pon de nts would  give t he en t ir e est a te t o the

su rviv in g spou se  wh er e in tes ta te s urvived  by sp ouse  and m in or

child re n. 

C American st udy: 58.3% of the r espondents would give all to the spouse

whe re in tes ta te s ur vived by sp ouse a nd  min or childr en. 51 .6% would

give all t o th e spous e wh ere  th e int est at e su rvived  by spous e an d a du lt

child re n. 

C En glish s tu dy: 72-79% of respon den ts  would give a ll to th e spous e in a

variet y of situ at ions. The situ at ions involved adu lt children  an d a

hou se; you ng  child re n a nd  a  hou se; you ng  child re n a nd  no h ouse. 

C In  th e Albert a s tu dy, 69.7% of all t est at ors wh o were su rvived  by th eir

first a nd only spouses a nd children  left t he en tire es ta te t o the spouse.

In 73.1% of these est at es, the s ur viving spouse r eceived more th an  90%

of th e esta te.

The su rviving spouse is less likely to receive the en tire es ta te if the deceased

ha s child ren  of anot he r r ela tion sh ip, bu t is  st ill tr ea te d gen erou sly.192 In most

of the  stud ies tha t  cons ider  th i s scenar io,  roughly  three-quar ters  of the

responden ts would give 50% of the est at e or more to th e sur viving spouse. 193

In contr ast , the dist ribut ion pat ter n dicta ted by t he Int estate Su ccession

Act prefers t he children  of th e deceased over the su rviving spouse an d does

not  ad dr ess a ny of th e issu es a ris ing in  our  mu ltip le-ma rr iage  society.

Assume t ha t t he deceased dies wit hout  will, ha s a n et est at e worth $160,000,

an d is sur vived by a spouse an d two children of the ma rr iage. Under  th e

In tes ta te S uccession Act, th e su rvivin g spous e would r eceive $40,000 plu s
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194
  In  t he  Alber ta  s tu dy,  69 .7% of  the  tes t a tors  w ho died  leaving a  sur viv ing spouse  an d

ch i ld ren  ( an d  no  form er  spouse )  le f t  t he  en t i r e  e s t a t e  t o  the  spouse .  In  73 .1% of such  e s t a t e s ,

th e  sur viv ing spouse  rece ived more  t ha n 90% of  the  es ta te .  On t hese  fac ts ,  90% of th e  es ta t e

equa ls  $144 ,000 .

195
  M .A . G le n don , T h e  T r a n s f o rm a t i on  o f  Fa m i l y L a w  (Chicago: Un ivers i ty  of Chicago Pr ess ,

198 9) at  239 . Th is t re at ise p rovid es a  comp re he ns ive r eview  of th e de velopm en t in  fam ily law

an d su ccession la w br ought  on by our  chan ging society.

196
  Ibid .

197
  Th is can  be se en  by com pa rin g th e r esu lts  of th e em pir ical st ud ies su m m ar ized in

Cha pter  4 .  In  th e  1970s ,  50-60% of  responden ts  gave  t he  en t i re  es ta te  to  th e  sur viv ing spouse .

By  th e 19 90s , th is p er cen ta ge h ad  gr own  to 7 0-79 % of re sp ond en ts . 

one-third of the r esidue, for a  tota l of $80,000. The children sh ar e $80,000,

being two-thirds  of th e residu e. If a home was p ar t of the est at e, the sp ouse’s

sha re would likely be less tha n t he valu e of th e home a nd would be

in su fficie n t  to main ta in  the s pou se  in  the h ome. Th is  doe s n ot  reflect  the

distribution preferences of Albertans. 194 

This divergence between  th e distr ibut ion pat ter n of the Intestate

S uccession  Act an d t he d ist ribu tion  pr eferen ces of Albert an s is n ot su rp ris ing

given th e hist ory of the Act. The Act is pat ter ned a fter t he S tatute of

Distribution, 1670 as a men ded. In t he 1600s, divorce was a  ra re event  an d

Engli sh  societ y t hough t  wea lt h  sh ould  be  t ransfe r red  from one gen er a t ion  to

an oth er. I nh erit an ce betwee n s pouses  wa s except iona l.195 Much ha s chan ged

since then  and t he surviving spouse ha s now replaced the children as t he

pr ima ry b en eficiary. 196 Moreover, th e ten dency to prefer th e spouse ha s

grown str onger with  tim e.197 Th e in tes tacy r u les s hould  be  a lt er ed  so t ha t

th ey reflect t he r ealit ies a nd  beliefs of pr esen t d ay Ca na dia n s ociety. I f th is is

not  done, t he  Act b ecomes a  tr ap  for th e ign ora nt  an d t he  un wa ry.

Tre at men t of th e su rvivin g spous e in s itu at ions in  which  th e int est at e is

sur vived by a spouse an d issue is t he one a rea  in which t he pr esent

dist ribu tion  schem e differs sign ifican tly from  wha t Alber ta ns  in fa ct do with

th eir  est a te s. 

N eeds of survivin g spouses

Most  often , t he s urviv in g spou se  will  be  of advanced  years.  For  example, of

th e Albert an s who died in 1995, 72.6% were 65 year s of age or older, 24.1%

wer e 18  to 64  yea rs  of age a nd  3.3% wer e 17  yea rs  of age a nd  youn ger . In
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198
  See  Cha pte r  3  a t  25 .

199
  The  h omem aker  wi l l  not  usu al ly  rece ive  suffic ient  asse t s  wi th  which  t o  purch ase  th e

ma tr im onial  hom e an d to  res id e in  i t .  Th e hom em ak er  could exercise  h er  dower  r ight  an d l ive

i n  t h e  h om e  u n t i l h e r  d e a t h  a s  a  li fe -t e n a n t .

200
  Th is  nu mber  i s  de te rm ined  by  us ing  t he  Consu mer  Pr ice  Index  (1992=100)

$116,981 = 108 .5  ( CPI  fo r  1998)  !  $40 ,000

37 .1  (CPI  fo r  1976)

th at  year, t he m edian  age for m ale Alberta ns a t t he t ime of deat h wa s 72

years  of age; the m edian  age for fema le Alberta ns wa s 79 year s of age.198

Th e e lder ly s urviv in g spou se  will  usu a lly be ou t  of the work force a nd

will need t he est a te for  h is  or  her  su pp or t  in  old  age. The ch ildr en , for  the

most part, will be self-supporting adults at th e time of the parent’s death. In

th ese circum sta nces, the n eeds of th e sur viving elderly spouse will be great er

th an  th e needs of the indepen dent  adu lt children . The problem will be th e

most  acute in  a  t radi t ion a l m arr ia ge in  wh ich  the in tes ta te h eld t it le  to a ll  of

th e asset s including t he m at rimonia l home. In su ch a case, th e homem ak er

may n ot  rece ive  su fficie n t  a ss et s t o rem ain  in  the h ome a fter  the d ea th  of the

in tes ta te.199

The n eeds of a young spouse wh o must  ra ise th e sur viving children  ar e

also great . It is likely that t he estat e of the intestat e will be smaller in these

situ at ions an d th at  th e sur viving spouse will requ ire most of the est at e to

support  him self or h erself and  th e minor children . It is ques tionable wh eth er

it  benefi t s ch ildr en  to red uce t he m oney ava ilable for  su pp or t  of the young

family just so that  the children can inh erit money when they tu rn 18 years of

age.

Th e in ad equ acy of th e spou sa l sh ar e can  als o be seen  by exa min ing t he

effect  of in fla t ion  and com pa r in g t he exis t in g preferen t ia l sha re t o tha t  of

other  provinces.  Over  t ime,  in fla t ion  has  eroded  the va lue  of the  preferen t ia l

sh a re. Th e p referen t ia l sha re of $40 ,000  wh ich  came in to force in  Alber ta  on

J anu ary 1, 1976 is equivalent to $116,981 dollars in 1998 dollars.200

Moreover, of those p rovinces wh ich give th e su rvivin g spous e a p refer ent ial

sha re plu s a port ion of the res idue, Alberta h as t he lowest preferen tia l sha re.

Th e p referen t ia l sha re va r ies fr om $40,000 (Alber ta ) to $200 ,000  (On ta r io).

Albert a’s preferen tia l sha re is a lso lower tha n t hose provinces tha t give th e
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201
  For  a  more  d e ta i led  compa r ison of  exis t ing  p rovincia l  in tes ta te  su ccess ion  s ta t u t es  see

Cha pte r  2 .

pr eferen tia l sh ar e of $50,000 or th e valu e of the h ome, wh ichever  is

grea te r .201

Contribut ion of surviving spouse

Another  a rgument  jus t ify ing  an  increased spousa l share i s the  cont r ibu t ion  of

the s urviv in g spou se  to the m arr ia ge. In  th is  da y a nd a ge, wher e d ua l-in come

families a re t he n orm, both  sp ouse s w ill h ave cont r ibu ted  to the

accumu lation of assets. Children, for the most part, will not ha ve done so. In

fact , many  paren t s spend s ign ifi can t  por t ions  of the ir  t ime  and income

ra is in g a nd e du ca t in g t heir  childr en . I t  se em s u nfa ir  tha t  a fter  makin g such

sacrifices, a parent ’s finan cial security in old age should be seen as less

impor tan t  than  the  financia l pos it ion  of the  ch i ldren .

S tat us of m arria ge

Mar ria ge is given a  special sta tu s in our s ociety. This st at us is given

expr es sion  in  many a rea s of t he law inclu ding pen sions a nd b en efi t s,  in come

ta x, mat rimonia l propert y an d succession. In  th e ar ea of succession law,

a lt hou gh  a  te st a tor  is fr ee t o disin he ri t a n a du lt  indep en den t ch ild, t he

tes ta tor  is n ot free t o disinh erit  a s ur viving sp ouse. A spous e wh o is

disinh erited by t he t erm s of a will is able to brin g an  applicat ion under  th e

Family Relief  Act and obtain a n order tha t diverts to the sur viving spouse

tha t portion of the est at e needed for the “proper main tena nce and support ” of

the s pou se . Such an  orde r  is  a lso ava ilable in  the event  of in tes tacy if t he

spousal sh ar e un der t he Intestate Su ccession Act is inadequate. It m akes no

se nse  to have a  sp ousa l sha re t ha t  is  so s mall tha t  it  en courages a pp lica t ion s

un der t he Family Relief  Act. Such an  app lica t ion  only d elays  adm in is t ra t ion

of th e esta te, causes u nn ecessary worry for the su rviving spouse an d depletes

th e es ta te  by t he  size  of th e lega l fees. 

We ar e of the opin ion t ha t t he e xist ing sp ousa l sh ar e is so low th at , in

moder at ely sized es ta tes , it compels t he s ur viving sp ouse t o brin g a fa mily

relief action t o obta in t he a dditional a ssets n eeded for t he “proper

ma int ena nce an d supp ort” of the spouse. This is u ndesir able a nd

un ne cessa ry . 
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Conclusion

We are of the view th at  th e spousal sh ar e un der t he existin g intest acy rules

is  in ade qu a te beca use  it  no lon ger  reflect s t he in ten t ion  of Alber tans; i t  doe s

not  ad equ at ely mee t t he n eeds or  recognize t he cont ribu tion s of the s ur viving

spous e; an d it  does not  ad equ at ely recognize t he s ta tu s of mar ria ge. We join

th e growin g nu mbe r of law r eform a gencies t ha t ca ll for a n in crea se in  th e

spousal sha re under  the int estacy rules.

RECOMMENDATION No. 3

In the situation where the intestate is survived by a spouse and

issue, the spousal share under the existing Intestate

Succession Act should be increased. 

b.  Directions for reform

Although there  is  agreement  among law reform commiss ions  tha t  the

surviving spouse should be preferred to children of the m arr iage, ther e is a

di ffer en ce of op in ion  on  how t h is  sh ould  be  don e. Th er e is a lso a  di ffer en ce of

opin ion  on  whether  second marr iages  should be t rea ted  d iffe ren t ly i f the

intesta te ha s children from another relat ionship. In th is section, we address

these issues.

Th er e a re t wo com pe t in g m et hods  use d t o im pr ove the p osi t ion  of the

sp ouse : 1) r evis in g t he exis t in g le gis la t ion , a nd 2 ) adop t in g a n  a ll-to-the-

sp ouse  ru le . The fir st  opt ion  wa s t he ch oice of the U nifor m La w Confer en ce of

Ca nada , t he Law Refor m Com mission  of Br it ish  Columbia  and t he Manit oba

La w Refor m Com mission . The s econ d op t ion  is  the ch oice of the Manit oba

Legislatu re, th e Law Comm ission (En gland), th e Un iform Probate Code,  and

Arth ur  Close’s diss ent  in Report on S tatu tory Su ccession R ights  releas ed by

the Law Reform Commission of British Columbia. We will now examine t hese

op t ions  in  det a il .

i.  Revising the existing legislation

Revis in g t he exis t in g le gis la t ion  in volves  in crea sing t he s ize  of the

pr eferen tia l sh ar e a nd  incr ea sin g th e port ion of th e re sidu e re ceived by t he

spou se. 
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202
  Four  provinces  use  t h is  m eth od.  The f ixed sh ar es  ar e :

A lb e r t a $   40 ,000 effect ive Ja n .  1 ,  1976

B . C . $   65 ,000 Oct .  1 , 1983

S a s k . $100 ,000 Ju ne  22 ,  1990

O n t . $200 ,000 Apr i l  1 ,  1995

203
  This  i s  th e  preferen t ia l  sha re  for  a  spouse  in  Nova Scot ia ,  the  N or thw est  Terr i tor ies  and

N u n a v u t .

204
  Th is is  th e p re fer en tia l sh a re  of Ne w B ru n sw ick .

(a)  Preferential share

Can ad ian  st at ut es u se t hr ee differen t m eth ods to est ab lish  th e pr eferen tia l

shar e of the spouse. In four st atu tes, the preferential shar e is a fixed sum

dicta ted by s ta tu te.202 In  th ree  st a tu tes , t he p referen t ia l sha re is t he h ome or

a fixed sum, wh ichever is great er in va lue.203 In  one st at ut e, th e pr eferen tia l

shar e is the intesta te’s interest in m arita l property, which includes the

family home.204 Ea ch me th od is us ed t o ena ble t he s ur viving sp ouse t o live in

th e family home after  th e deat h of the int esta te.

The  choice of th e fixed sum  depen ds u pon t he p reva lence of joint

ownersh ip  of homes,  the pr ice  of hous ing , and  infla t ion .  Each  of these  factors

has influenced the choice of various law reform agencies:

Join t  ownership of  homes: Th e Manit oba  Com mission  and t he U nifor m

Law Conference suggest a  preferent ial sha re of $100,000. They assu me t ha t

in  most  fami lies , the  spouses  own major  assets , such  as  the home and bank

accounts, as joint ten ant s. On death of one of the spouses, these assets pass

to the sur vivor by right of survivorship. The preferentia l shar e is designed to

augm en t  thes e a ss et s a nd e nsu re t ha t  a  gener ous p or t ion  is  given  to the

sp ouse . (Of course , t h is  will  not  be  the r es u lt  if t her e is n o home or  the h ome

is n ot h eld in join t t en ancy.)

Price of housing : Other  law reform agencies  opera ted under  the

assu mpt ion th at  the int estat e exclusively owned th e home, if any, and th e

home for ms p a r t  of the est a te.  Th e H ong Kong Law Refor m Com mission

recom men de d t ha t  the s pou sa l sha re be H .K. $500,000 (which  is  the p r ice of

a sm all condominium  in Hong Kong) and personal chat tels of the deceased.

The La w Reform  Commission of British  Colum bia consider s $100,000

insu fficient  to ensu re t ha t t he spouse r eceives th e bulk of the est at e,

including th e family home. It t hought  th at  a pr eferentia l sha re of $200,000
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205
  L.R .C.B .C., Repor t  on  S ta tu tory  Succession  Righ ts , supra ,  no te  177  a t  26 .

206
  Th is n u m be r  is d et er m in ed  by  u sin g t h e C on su m er  P r ice I n de x (19 92 =1 00 ).

$116,981 = 108 .5  (CPI  fo r  1998)  !  $40 ,000

37 .1  (CPI  fo r  1976)

was n ecessary t o protect the sp ouse given th e peculiarit ies of th at  province’s

economy gener ally a nd  th e hou sin g ma rk et in  pa rt icular .205 

Infla tion: Saska tchewan updated  it s  p referen t ia l share in  1990 to br ing

th e sh ar e from $40 ,000 est ab lish ed on J an ua ry 12 , 1978 t o $100,000. Th is

increase  overcomes the  resu lt  of in fla t ion .  A s imi la r  increase  would have the

sa me effect  in  Alber ta . The Alber ta  pr eferen t ia l sha re of $40 ,000 , which  came

into force on J anu ary 1, 1976, becomes $116,981 in 1998 dollars.206 I f re form

only ad dr essed  th e effect of inflat ion, th e pr eferen tia l sh ar e sh ould be

increased  to $117,000.

Un der t he pr eferentia l sha re m odel, it is difficult to choose a

pr eferen t ia l sha re t ha t  is  app ropr ia te for  a  ma jor it y of ca se s a nd w hich  is  not

dimin ished  in  va lu e by t he e ffect s of in fla t ion . Mos t  la w r efor m commissions

st rive  to give t he  su rvivin g spou se su fficient  as set s t o allow h im or  he r t o live

in  the mat r imonia l home. This  leads  to some di fficu l t ies when estab li sh ing

th e preferent ial sha re becaus e th e preva lence of joint ownersh ip varies

am ong age groups, being less common among th e elderly. Should the

leg is la tu re  assume tha t  the  home is  owned  join t ly  or  assume tha t  the  home

form s par t of the est at e? An a ssum ption of joint  ownersh ip will produce a

mu ch lower  sh a re  of th e es ta te  for t he  su rv ivin g spouse wh er e, in  fact , th e

deceased owned th e home in h is or her own n am e. This problem can be

avoid ed  by makin g t he p referen t ia l sha re t he h ome or  a  se t  amount ,

wh ich ever  is  gr ea ter . This , h owever , t rea t s p eop le di ffer en t ly d ep en ding u pon

the va lu e of t heir  home, if a ny. Also,  sh ould  the legis la ture t ake in to account

the d ifferen ce in  housing pr ices a nd cos t  of liv in g wit h in  a  pr ovin ce, a nd,  if so,

how should th is be done? 

Even if t hes e p roblem s a re a de qu a tely a dd res se d,  the e ffect  of in fla t ion

is an  ever-present  problem an d govern men t in action aggra vat es th e problem.

Legis la tures  have sh own  a  reluctance t o adjust  the s um pe r iod ica lly t o offse t

th e effects  of inflat ion. In  Albert a, t he s pouse’s sh ar e ha s declined  st ead ily

sin ce 1976  beca us e of th e declinin g pu rch asin g power  of $40,000. 
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207
  See  Cha pte r  4  a t  48 .

208
  Of cour se, if th er e is som e r isk  th at  th e pa re nt  will n ot p er form  th at  fun ction , th e fam ily

re lief leg isla tion  is a va ila ble for  th e be n efit  of th at  chi ld. 

(b)  Portion of residue given to spouse

In Alberta , the sp ouse’s sha re of the residu e depends u pon th e nu mber  of

childr en  of the in tes ta te.  Th e s pou se  receive s on e-h a lf of t he r es idue i f ther e

is only one child. The spouse r eceives one-th ird of th e residu e if th ere a re t wo

or more children. The criticism of this scheme is th at  the spouse’s need for

support  rem ain s const an t, no ma tt er h ow man y children  ma y sur vive the

in tes ta te . Therefore , mos t  commiss ions  tha t  recommend revision  of the

existing legislative scheme a lso recommen d th at  th e spouse receive a

gener ous p referen t ia l sha re a nd on e-h a lf of t he r es idue. Th e ot her  ha lf of t he

residu e goes to th e child or children  of th e intes ta te.

ii.  All-to-the-spouse rule

The  all-t o-th e-spouse m odel gives th e en tir e est at e to t he s ur viving sp ouse in

certa in situ at ions. Two versions of th is model will be discussed which differ

as  to t he cir cums ta nces in  which  th e su rvivin g spous e re ceives th e en tir e

esta te. 

(a)  The Manitoba model

The  Man itoba  model gives t he e nt ire es ta te t o th e su rvivin g spous e wh en a ll

th e issu e of the in tes ta te a re a lso issu e of the s ur viving sp ouse. Th e su rvivin g

spouse receives somet hing less wh ere t he int esta te is a lso survived by

chi ldren  from another  rela t ionship . This  model  is  based  on  s tudies tha t

su gge st  tha t  th is  sch em e of d is t r ibu t ion  best  reflect s h ow t he m ajor it y of t he

public would want  their esta te distributed in t hese situat ions.207

The Man itoba  Intestate Su ccession Act an d th e Un iform Probate Code

(“UPC”) are examples of this type of reform. In Manitoba, the entire esta te

goes t o the s urviv in g spou se  if a ll  the iss ue of t he in tes ta te a re a lso is su e of

the su rviving spouse. So in a first and only marr iage, the su rviving spouse

receives everyth ing an d ha s th e responsibility of ra ising min or children.208

The sam e is true for a second or later  ma rria ge when th e intesta te ha d no

ch i ld ren  from the  previous  mar r iages . I f the  in testa te  has ch i ld ren  from a

pr eviou s r ela t ion sh ip , t he s urviv in g spou se  rece ive s on e-h a lf of t he est a te or

$50,000, whichever is gr eat er, plus one-ha lf of the res idue. This m ean s th at

in est at es worth  more t ha n $100,000, th e second (or later ) spouse r eceives
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210
  Fa m ily  Pr ovi sion  (In test at e S u ccessi on ) Or d er  (U.K. ),  1993 .

75% of the esta te. In estat es worth  less than  $100,000, the spouse receives a

gr ea ter  pe rcen tage of the est a te.  Th e Manit oba  legis la t ion  crea tes  a  gener ous

sh are for  se cond s pou se s in  sm all es ta tes  and guards  aga in st  di sinher it ance

of children from a former r elationship in larger esta tes.

Th e UPC is s im ila r, b ut  adds  a  few r efinem en ts . Un der  th e UPC, t he

su rviv in g spou se  rece ive s t he en t ir e est a te i f the in tes ta te’s issu e a re a lso the

issue of the surviving spouse an d the sur viving spouse ha s no other  issue

from another  rela t ion sh ip . The s pou se  rece ive s $ 150,000 p lu s on e-h a lf of t he

res idue i f a ll  the iss ue of t he in tes ta te a re a lso is su e of t he s urviv in g spou se

an d t he s ur viving sp ouse h as  issu e from a not her  rela tion sh ip. Th e su rvivin g

sp ouse  rece ive s $ 100,000 p lu s on e-h a lf of t he r es idue wher e on e or  more of

th e in te st a te ’s is su e a re  not  issue  of th e su rv ivin g spouse. 

In  bot h  the Manit oba  legis la t ion  and t he U PC, a ll  the ch ildr en  of the

in tes ta te  a re t rea ted  equally with  the  resu lt  tha t  the  in testa te ’s  ch i ldren  from

all r ela ti onships s ha re  in  th e r esid ue . 

(b)  The English version

The La w Commission (Englan d) took th e all-to-th e-spouse r ule th e fart hest .

It  recomm en ded t his  ap pr oach wh en ever  th e in te st at e wa s su rvived by a

sp ouse . This  recom men da t ion  met  res is tance in  Par liamen t  because  of

concern over t he effect of th e ru le on children  from a pr evious m ar ria ge.209

After  lengthy  cons idera t ion ,  the Engli sh  Par l iament  rejected the

recommenda tion in favour of increa sing th e existing pr eferentia l sha re.

Effective December 1, 1993, the preferential share for th e surviving spouse

was increased from £75,000 to £125,000 in situations in which th e intestat e

is sur vived by a spouse an d children. 210

An all-to-the-spouse rule such as t hat  proposed by the Law Commission

would lik ely mee t t he s am e re spons e in Alber ta . For t his  rea son, we exa min e

the Manit oba  and U PC m ode l a s t he s econ d op t ion  for  refor m.
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211
  Am er ican  st u dy , supra ,  no te  107  a t  324 .

212
  See  Cha pte r  3  a t  25 .

213
  The  Alber ta  s tu dy showed  th a t  u nm ar r ied  tes t a tors  overw helm ingly  leave  the i r  es ta t e  to

(cont in u ed ...)

(c)  Recommendations for reform

S h o u ld  a ll  su r vi v in g  s p ou s e s  be  t re a t e d i n  t h e s a m e  fa s h io n ? I n t es t acy

ru les mu st be developed so tha t t hey produce sensible r esult s in a  mu ltiple-

mar riage society. The concept of family has chan ged drama tically in the last

ha lf of this centu ry an d this h as pu t pressu re on laws based on the

tr ad itiona l concept  of fam ily. Int est acy ru les sh ould r eflect ma rit al r ealit y

an d should dist inguish  between  differen t m ar ita l situa tions. The

dema rcat ion is not one between first  an d second m ar ria ges. It is one between

sit ua tion s in  which  th e int est at e’s childr en a re a ll childr en of th e su rvivin g

spouse an d wher e th ey are n ot. Both  options for r eform  ar e ina dequa te if they

t rea t  ever y m ar it a l s it ua t ion  in  the s ame m anner . A com bina t ion  of the

opt ions  produces the  best  resu l t .

We  must  a lso r emember  the  impor t ance  of mak ing int e st acy  ru le s t ha t

reflect  pu bl ic opin ion . In tes tacy r u les t ha t  run  cont ra ry t o pu bl ic opin ion

become a  tr ap  for th e u nw ar y an d ign ora nt .211

Sh ou ld th e s urv ivin g sp ou se  rec eiv e th e e nti re e sta te w he n 1) all

the  i ssue  of  the  intestate  are  a lso  i ssue  of  the  surviv ing  spouse , and

2) the spouse s are l iving w ith each  other at  the  t ime of  death ? For  now

we conside r  a  marr ied cou ple who have had ch ildr en  together  and w ho do n ot

ha ve any children  from oth er r elat ionships. They a re living with ea ch other

at  th e time of death . Since most int esta tes die la te in life,212 th is sit ua tion

will usu a lly in volve a  pe rson  wh o dies  leavin g surviv in g a n  elde r ly s pou se  of

many years and  adult  ch i ldren .

In  th is circum st an ce, an a ll-to-the-spou se r ule is  most  ap pr opria te

becau se it  will reflect t he in ten tion s of the m ajorit y of Albert a in tes ta tes .

Since most couples view ma rr iage as a  par tn ersh ip, they expect th e asset s

accumula ted du ring t he course of th e ma rr iage by th eir joint  efforts t o be

ava ilable for t he su pport of the couple (or t he su rviving spouse) in old age.

Th e s urviv in g spou se  is  expe cted  to leave a ll  the r em ain in g a ss et s t o the

children of the ma rr iage upon dea th .213 Giving all to th e spouse is not seen  as
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213
  ( .. . cont inu ed)

th eir  child re n. S ee Ap pen dix B  of th is r epor t a t B -5 to B-6 . Th is dis tr ibu tion  pr efer en ce is

seen  in  o ther  s tud ies .  See  Cha pte r  4  a t  55 .

214
  L .  W.  Waggoner ,  “The Mul t ip le-Mar r iage  Socie ty  and  Spousa l  Rights  U nder  th e  Revised

Un i form P roba te  Code”  (1991)  76  Iowa L .R.  223  a t  232 .

215
  Se e C h ap te r 4  at  48 a n d L .R.C .B.C ., Repor t  on  S ta tu tory  Succession  Righ ts , supra , n ote

177 , App en dix es F  an d G , 

216
  In  th e  Alber ta  s tu dy ,  100  tes ta to rs  w ere  descr ibed  as  fa rm ers  o r  re t i red  fa r mer s  an d  19

tes ta to rs ,  a l though  no t  descr ibed  as  su ch ,  had  a sse t s  un der  th e  fa rm  ca tegory .  Of these  119

farm ers ,  101 ha d wi l l s .  Of th e  101 farm ers  wi th  wi l l s , 55  were  m ar r ied  an d 46 wer e

un ma rr ied .  Of  th e  55  ma rr ied  far mer s  wi th  wi l l s , 53  were  su rvived by a  sp ouse  an d chi ldren .

Of  these  53  f a rmers :

• 73.6% gave the  en t i re  es ta te  to  th e  spouse ,

• 24.5 % di st rib u te d t h e es ta te  am ong  th e sp ous e a n d ch ildr en , an d

• 1.9%  dis in h er ite d t h e sp ous e. 

a  di sinher it ance of ch ildr en  because  the r em ain in g wea lt h  will  go t o the

chi ldren  upon the  dea th  of the  surv iv ing  parent . (This  is  known as the

conduit  theory .)214 Pu blic opin ion su pport s a n a ll-to-the-spou se r ule in  th is

ci rcumstance . In  the Alber ta  study,  70% of testa tors  surv ived  by  ch i ldren  and

th eir one an d only spouse gave everyth ing to th e spouse. Similar  resu lts wer e

obtained in st udies conducted in En gland, the United St ates, an d British

Colum bia. 215 

Th e fa mily fa rm migh t  be  a  si tua t ion  in  wh ich  the t es ta tor  wou ld  more

often  distr ibut e th e esta te a mong th e sur viving spouse a nd children ,

especia lly i f one  or  more  of the  ch i ldren  ass is ted  in  the  fa rming opera t ion .  We

foun d th is not t o be the case in t he Alberta  stu dy. In fact, a slight ly larger

pe rcen tage of fa rmer s gave a ll  of the est a te t o the s urviv in g spou se  to the

exclusion of th e children.216

The  all-t o-th e-spouse r ule r ecognizes  th e contr ibut ion of the s ur viving

spou se t o th e a ccum ula tion  of asset s a nd  allows  th e su rvivin g spou se t o live

with  su ch fina ncia l ind epen den ce as t he s ize of th e est at e allows. Th ere  will

be no need t o ask t he court t o exercise its discretion un der t he Fam ily Relief

Act to provide the spouse wit h su fficient  asset s for a dequa te su pport. The

ru le is simple an d is one th e public can  learn  an d rem ember . (In fact, th ey

may t h in k tha t  th is  is  the law a lr ea dy!) It  a lso avoid s t he d ifficu lt ies of
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217
  See  ea r l i e r  d i scuss ion  in  th i s  cha p te r  a t  70 .

218
  Iowa s t ud y,  supra ,  no te  106  a t  731 .

219
  See  Cha pte r  4  a t  55 .

220
  In  19 95,  the  med ian  age of  ma le  Albertan s wh o died was  72 year s  of  age;  the m edian  age

for  fema le  Alber ta ns  w as  79  yea rs  of  age .  This  mea ns  t ha t  h a l f  of th e  ma le  Alber ta ns  w ho

died  in  1995  were  72  year s  o f age  or  o lder  and  h a l f  of  the  female  Alber tan s  who d ied  in  1995

were  79  yea rs  of  age  or  o lder .

choosing a  pr eferen t ia l sha re a nd a djust in g it  pe r iod ica lly t o account  for

in fla t ion .217 

Bu t  will  su ch a  ru le  ha rm min or  childr en  or  adu lt  childr en  of the

marr ia ge? Oppon en ts of t he a ll-to-the-spou se  ru le  make t wo a rgu men ts on

beh alf of child ren  of th e ma rr iage. F irs t, t he s ur viving sp ouse could dis inh erit

th e childr en. S econd, th e su rvivin g spous e migh t m ism an age t he w ealt h a nd

consequ ent ly deprive th e children of all or some of their event ua l inher ita nce.

These r isks a re elimin at ed if the children s ha re in t he est at e of th e par ent

who d ies fi r st .

The  pr oblem wit h t he r isk of disin her ita nce a rgu men t is  th at  it h as

lit t le  ba si s in  fact .218 If th e su rvivin g spous e does n ot r ema rr y, th e su rvivin g

spouse usu ally divides the est at e equa lly among th e children of the ma rr iage.

This  is t he e xper ience of Alber ta  lawye rs  who sp ecialize in  th is a rea  an d is

a lso confir med  by the s tudies  di scu ss ed  in  Ch apt er  4.  Th er e is a  st rong

ten dency in th is situ at ion for responden ts t o trea t a ll children  alike, whet her

they were  born  wi th in  mar r iage  or  w ithou t  and  no ma t t er  wha t  mar r iage

they were  born  of.219 This tendency is also seen in the Alberta stu dy. In th at

study t here were 236 un ma rried test at ors whose former  spouse had died an d

who wer e su rvived  by childr en. Th e childr en r eceived th e en tir e est at e in

78.2% of th e est at es. Th e childr en r eceived mor e th an  90% of th e est at e in

85 .2% of the est a tes . Wh er e ch ildr en  rece ive  som e, bu t  not  a ll , of t he est a te,

they usu a lly sha red  it  with  gr andch ildr en . Ther e is l it t le  r isk of

disinh erita nce in th is circum sta nce.

The risk of disinheritan ce may increase if the su rviving spouse

rem arr ies.  Yet , m ost  su rviv in g spou se s a re e lder ly a nd t he l ik el ih ood of a

rem ar ria ge for persons in  th eir 70s is rem ote.220 A rem ar ria ge is m ore likely

to occur  whe n a n in dividu al loses t heir  spous e ea rlier  in life. Thou gh even  in
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221
  These  w i l l be  th e  min or i ty  of sur viv ing spouses .  In  1991,  only  27 .5% of Alber tan s  wh o

died  were  18  to  64  years  o f  age .  68% were  65  year s  o f age  or  o lder .  See  Chapte r  3  a t  25 .

these situa tions,221 th e likelih ood of disinh erit an ce of childr en fr om t he fir st

marr ia ge is  not  la rge. Alb er tans in  se cond m arr ia ges a re a wa re of t he r isk of

d is inher it ance  of the ir  ch i ld ren  from the ir  fi r st  mar r iage and  often  di st r ibu te

th eir est at e between  th e sur viving spouse a nd children  of th e first  ma rr iage.

Th e m ore t el ling m ea su re of t he r isk of disinher it ance is t he view of

Albert an s. If Alberta ns wer e concerned  with t he r isk of disinh erita nce, they

would not leave th eir entire est at e to the sur viving spouse as often as t hey do

now.

We conclude tha t t he risk of disinherita nce of children is sma ll and is

not  su fficient  rea son t o reject t he a ll-to-the-spou se r ule in  th e sit ua tion  in

which th e intes ta te is su rvived by a spouse a nd children  of th at  ma rr iage.

Th e r isk of mismanagemen t  a rgu men t  ign ores  the fa ct  tha t  the r isk of a

pa ren t ’s m ismanagemen t  exis t s b oth  be fore a nd a fter  de a th  and t ha t  bot h

sp ouse s w orked  to accumula te t hes e a ss et s.  Th eir  needs  sh ould  come befor e

th ose of ind epen den t a du lt child ren . One ca n a lso specula te t ha t t his

ar gum ent  ha s it s r oots  in d ist an t t imes  whe n t he s ur viving sp ouse, u su ally

the wife, h ad l it t le  expe r ience wit h  money managemen t . This  cer ta in ly i s n ot

th e n orm  in  Alber ta  today. 

Can  it  be a rgued tha t  minor  ch i ld ren  requ i re  a  share  of the  es ta te for

th eir  su ppor t? In  our  opinion , min or child ren  will be be st  car ed for by t he

su rvivin g carin g pa ren t wh o ha s t he a sset s n eeded t o supp ort  th em. I f, in th e

ra re ca se, t he s ur viving sp ouse does n ot fit in to t his  cat egory, th e Pu blic

Tru stee can  ma ke an  applicat ion under  th e Family Relief  Act for  adequa te

pr ovision for t he m inor ch ildre n. Th e sit ua tion  will be a s it  now is for wills

th a t l ea ve a ll t o th e sp ouse a nd  not hing  to m inor ch ildr en . Pre sen tl y, t he

Pu blic Tru stee only ma kes a n a pplication un der t he Family Relief  Act if there

is a r isk th at  th e children will not be su pported by t he su rviving par ent  who

receives the en tire es ta te by th e ter ms of the will. This is a r ar e event wh ere

the children a re of the m arr iage, although an  applicat ion is routinely ma de

on behalf of minor children from a  previous relat ionship. 
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222
  a) I n  th e D u n h am  st u dy , supra , n ote  10 3, 8 5% of r es pon de n ts  a lloca te d a ll t o th e

sur v iv ing  spouse  wh ere  th e  es ta te  w as  sm al l  ($36 ,000  in  1962  do l la r s ) ,  and  on ly  40%

al loca ted  a l l  of  the  es ta t e  to  the  sur v iv ing  spouse  wh en  th e  es ta te  w as  l a r ge  ($180 ,000  in  1962

dol la r s). I n  th e I owa  st u dy , 68 % of r es pon de n ts  ga ve t h e en ti r e es ta te  to t h e s u r viv in g s pou se

wh en  th e es ta te  wa s $ 10 ,00 0 (1 97 8 d olla r ) a n d on ly 4 4% g a ve t h e en ti r e es ta te  to t h e

sur viv ing spouse  wh en th e  es ta t e  was  $5 00,000.  On aver age  th e  sur viv ing spouse  wa s

al located 83% of  a  $10,000 est at e  an d only 72% of  a  $500,000 esta te .  In  t he N ew J ersey s t ud y,

a  s imi l a r  op in ion  was  expres sed  by  the  r e sponden t s .

b )  D if fe r e n t  r e s u l t s  w e r e  ob t a i n e d  i n  t h e  A m e r i ca n  s t u d y  a n d  t h e  A l b er t a  s t u d y .  T h e

A m er ica n  s t u dy  fou n d  t h a t t h e s iz e of t h e e st a t e a n d  t h e fa m i ly  in com e  of r e sp on d en t s  h a d n o

effect  on  h ow t h ey w ish ed  th eir  es ta te  to b e d ist r ibu te d. W ea lt h ier  in di vid u a ls w er e n o m or e

lik e ly  to w a n t  to d is t rib u t e a  p or t ion  of t h e in t e st a t e e st a t e t o ch ild r en  t h a n  w er e  th os e w h o

had  sma l l er  i ncomes .  The  same  re su l t  was  r ea ched  in  the  Albe r t a  s tu dy .  The re  was  n o

differ en ce in  dis tr ibu tion  pa tt er n  de pe n din g on  th e siz e of th e es ta te . 

223
  See  Cha pte r  4  a t  43 .

224
  In  t he  Alber ta  s tu dy,  ther e  were  186 es t a tes  th a t  h ad  a  ne t  va lue  of  $200,000 or  grea ter .

Of  these  es t a tes ,  166 involved individu als  wh o died  wi th  a  wi l l  (89%) and 20 in volved

in div idu al s w h o die d w ith out  a w ill (11% ). 

The oth er a dvan ta ge of giving everyth ing to th e sur viving spouse wh ere

th ere a re m inor children is t ha t t he su rviving spouse does not ha ve to deal

with  th e Pu blic Tru st ee in  th e ra isin g of th e childr en. A car ing pa ren t s hou ld

ha ve th e re spons ibility of ra isin g th e childr en a nd  sh ould n ot h ave t o subm it

budget s an d get t he a pproval of th e Tru stee a s to how th e children will be

raised.

Some argue th at  adu lt children of the int estat e should be entitled to

sha re in t he est at e if it is su fficient ly large. Some stu dies support  th is, but

not  a ll .222 Even if one assumes th at a dult children should be entitled to share

in  very la rge es ta tes , does  the n umber  of la rge es ta tes  tha t  wou ld  ca ll for

su ch a  dist ribu tion  just ify deviat ion from a  sim ple a nd  st ra ight forwa rd  ru le

of a l l-to-the-spouse? The answer  depends  upon the  profi le  of esta tes  tha t  go

by wa y of in tes tacy. The informat ion  we  have su gge st s t ha t  the n umber  of

very la rge es ta tes  does not  just ify deviat ion from t he a ll-to-the-spou se r ule.

That  informa tion is as follows:

C The  likelih ood of havin g a will in crea ses wit h we alt h. 223 Fr om th is we

infer  th at  th e per cent age of lar ge est at es wh ere  th ere  is n o will is a

small proportion of the t otal number of large estat es.224
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225
  See  Ch ap ter  4 a t 4 6. In  th e Alber ta  st ud y, th e a ver ag e n et v alu e of th e 177  files wit h

let te r s of a dm in ist r a ti on  or r es ea lin g of s u ch  let te r s is  $7 4,3 62 . Th e a ver a ge n et  va lu e of

es ta t es  wi th  wi l l s  was  $162 ,491 .  As  of  Jan ua ry  1993 ,  the  P ubl ic  Trus tee  wa s  ha ndl ing  310

es ta t es  wi thout  wi l l s  and  th ese  had  an  avera ge  ne t  va lu e  o f $44 ,173 .

226
  See  Cha pte r  4  a t  46 .

C The a verage n et va lue of esta tes wit hout  wills is significantly lower

tha n esta tes with wills.225

C In t he Alberta  stu dy th ere were 199 est at es with out wills. The

distribution of these estates according to net value is as follows:

insolvent t o $99,999 163

$100,000-199,999   16

$200,000-299,999   11

$300,000-999,999     9

C All t he s tudies  sh ow t ha t  in tes tacy r u les h ave the m ost  im pa ct  on

esta tes of moderat e size.226

In  our  opin ion , t he n umber  of very la rge es ta tes  doe s n ot  ju st ify d evia t ion

from the  a ll -to-the-spouse ru le.  The  simpl ici ty of such  a  ru le i s des irab le  and

th ose people with la rge esta tes wh o prefer a differen t dist ribut ion have t he

mean s to have a will drafted to reflect th ose wishes.

Some la wyers  ha ve qu est ioned t he a ll-to-the-spou se r ule a long sim ilar

lines . Man y int est at es will h ave a sset s t ha t a re h eld in  joint t ena ncy wit h t he

su rviv in g spou se , such as t he h ome a nd b ank account . Thes e p ass  to the

surviving spouse upon death  and do not form part  of the esta te. These

lawye rs  que st ion wh y childr en s hou ld n ot be a ble t o sha re in  th e re ma inin g

assets t hat  flow thr ough the estat e. The response to this is twofold. First,

those  pe ople who hold  their  ma jor  a ss et s in  join t  t en ancy wit h  their  sp ouse

ar e als o th ose most  likely t o leave t heir  ent ire es ta te t o th eir s ur viving

spouse even wh en t her e ar e children of tha t m ar ria ge. Alth ough th e very

wealthy, an d here we ar e talking a bout milliona ires, may be more inclined to

leave some of th eir propert y to their  children, th ese esta tes do not pa ss by

way of in tes tacy!! Second, not  a l l spouses  own thei r  homes in  join t  t enancy

an d not a ll spouses own homes. If the pr eferentia l sha re is n ot adequ at e to

meet  th e basic needs of such spouses, they will face poverty in t heir old age.

Poverty of the elderly is a gr owing problem in Can ada  an d should be

recognized.
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227
  E igh t i n di vid u a ls a n d t h e L egi sla ti ve R evi ew  Com m it te e of t h e W ills  a n d E st a te s S ect ion

(N or t h er n ) of t h e C a n a dia n  B a r  As socia t ion , A lb er t a  com m e n t ed  on  R F D  N o. 1 6. A lt h ou g h

tw o in di vid u a ls e xp r es se d n o opi n ion  on  Re com m en da ti on  4, t h e b a la n ce of t h e com m en ta tor s

su pp or te d t h e r ecom m en da ti on , a n d on ly on e com m en ta tor  qu a lifie d t h a t s u pp or t.

In  su mmary, t he in tes tacy r u les cr ea te a  de fault  will  for  many

Albert an s. Th e ru les sh ould r eflect th e dist ribu tion  pr eferen ces of Albert an s.

Wher e t he  in te st a te  is sur vived  by sp ouse a nd  child re n of t ha t m arr ia ge, a n

all-t o-th e-spouse r ule is  th e choice of th e ma jority of Alber ta ns . This  ru le is

sim ple, a ppr opria te a nd  avoids s ome of the p roblem s t ha t a ris e wit h a

preferent ial sha re r egime. It a lso received strong su pport a mong th ose who

comm ent ed on Report for Discussion No. 16.227

RECOMMENDATION No. 4

The surviving spouse should receive the entire estate where all

the children of the intestate are also children of the surviving

spouse and the spouses were residing together at the time of

death. (The case of the separated spouse will be dealt with

later.)

Shou ld the su rviving spou se receive  less  than  the en tire estate

when  he  or  she  a l so  has  ch i ldren  of  a  d i fferent  re la t ionship? We now

cons ider  a s itu at ion involving a  ma rr ied couple wh o ha ve a b lend ed fam ily in

which all of th e intes ta te’s children a re born of the m ar ria ge, but t he

surviving spouse also has children from a previous relat ionship. Should the

su rviv in g spou se  rece ive  less  than  the en t ir e est a te when  he or  sh e a lso has

children of a previous relat ionship? This quest ion has  been a nswer ed

d iffe ren t ly in  va r ious  st a tu tes and  proposa ls . Under  the  Mani toba  In testa te

Su ccession Act, t he s ur viving sp ouse r eceives th e en tir e est at e in t his

situa tion becau se the int estat e has n o children from another  relationship.

Un der t he Un iform Probate Code, however, the su rviving spouse receives

$150,000  plu s one-ha lf of th e re sidu e of the es ta te a nd  th e int est at e’s childr en

receive the other h alf of the residue. This is intended to give intesta tes’

ch ildren p rotect ion  aga ins t  t he na tu ra l t endency  of su rviving  pa rent s  t o t r ea t

a ll  of their  childr en , in clu ding t hose  of the in tes ta te a nd t hose  of another

relat ionship, equa lly in their  will. The sa me r esult  comes a bout wh ere t her e

is n o will of th e su rvivin g pa ren t be cau se m ost in tes ta cy sta tu tes  would

provide equal sh ar es to th e children.
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228
  Only  th ree  comm ent a tors  s poke to  th is  i ssu e ,  and  th ose  tha t  d id  r e jected  th e  UP C

appr oach  an d  vo iced  supp or t  for  Recomm enda t ion  5 .

229
  Se e Ill in ois st u dy , supra , n ote  104  at  728 , 732 ; Iowa  st u dy , supra ,  no te  106  a t  1094-95 ;

Am er ican  st u dy , supra , n ote  107  at  364 -67; a n d E n glis h  st u dy , supra , not e 108  at  App en dix

C,  page  29 .  The  resu l t s  o f these  s t ud ies  a r e  d i scussed  in  Cha pte r  4 .

Although t his is an in terest ing variat ion, it is not one we support a nd it

is not one th at  received any support from those who commented on Report for

Discussion No. 16.228 Our m ain objection to it is tha t children of the same

par ent  will be trea ted differently. This m ay be a ccepta ble where t he

su rviv in g spou se  doe s n ot  live with  h is  or  her  childr en  of the p reviou s

rela tion sh ip. It  would, h owever, crea te s eriou s pr oblems for blen ded fa milies .

In  our opin ion, th e st an da rd  of living for ea ch me mbe r of a blen ded fa mily

sh ould  be  the s ame. On e s hould  not  en courage si tua t ion s in  wh ich  more

mon ey is a vaila ble for certa in child ren , but  not  oth ers , with in a  fam ily. This

can  only lead  to resentment  and  encourage b it te rness . For  th i s reason ,  it

should be r ejected. A surviving spouse sh ould receive th e ent ire est at e an d be

left  to decide  how to d is t r ibu te h i s or  he r  es ta te upon  dea th  in the  con text  of

th is fa mi ly. 

RECOMMENDATION No. 5

The rule in Recommendation 4 should apply even where the

surviving spouse has children from another relationship. The

Uniform Probate Code refinement should not be adopted.

Shou ld the su rviving spou se receive  the en tire estate  w here th e

intes tate  has  ch i ldren  from another  re la t ionship? Al though an  a l l-to-

th e-spouse r ule for a ll situa tions would creat e simplicity, it would n ot create

a  di st r ibu t ion  sch em e t ha t  reflect s t he wishes  of most  in tes ta tes  wh o a re

su rvived  by a  sp ouse  and ch ildr en  of another  rela t ion sh ip . The s tudies  sh ow

tha t  wh ile r es pon de nts s t ill fa vou r  the s urviv in g spou se  in  th is  si tua t ion ,

th ey are m ore concerned  with t he possibility of disinh erita nce of children

from the p rior ma rr iage. As a resu lt, th e spouse is mu ch less likely to receive

the en t ir e est a te in  th is  cir cumst ance a nd u su a lly r ece ive s a  sm aller  por t ion

of th e esta te.229 The results were as follows:

C Illinois study: The res pondent s were a sked h ow they would distr ibut e

their  es ta te i f they were s urvived  by a  sp ouse  and ch ild of a  pr eviou s
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230
  Illin ois st u dy , supra , not e 104  at  728 , 732. W he n t he  facts  wer e cha ng ed s o th at  th e child

l ived wi th  th e  ex-spouse ,  the  d is t r ibut ion  pa t ter n  wa s  s imi lar .  16 .8% gave th e  ent i r e  es ta t e  to

the  sp ouse ,  24 .6% gave  51-99% of the  es t a te  t o  the  spouse  an d  th e  res t  to  th e  ch i ld , 39 .7%

spl i t  th e  es ta t e  evenly  be tween  th e  spouse  a nd ch i ld  and  19% gave 0-49% to  the  spous e  an d

t h e  r e s t  t o  t h e  c h il d .

231
  Iowa s t ud y,  supra ,  no te  106  a t  1094-95 .

232
  Am er ican  st u dy , supra ,  no te  107  a t  364-67 .

233
  En gl ish s tu dy,  supra ,  no te  108  a t  Appen dix  C,  paras .  2 .13-2 .15 .

234
  See  Cha pte r  4 ,  no te  157 .

235
  In  t his  s i tu at ion,  the t es ta tors  m ay wish  to  ensu re th at  th e asset s  acqu ired t hr ough t he

e ffor t s of t h e d ece a se d for m e r  sp ou s e g o t o t h e ch ild r en  of t h a t  sp ou s e a s  op p os ed  t o t h e

subsequ ent  spouse .

mar riage who lived with th em. The distribution pat tern  was as follows:

18 .8% ga ve the en t ir e est a te t o the s pou se , 6.6% ga ve 51-99% to the

spouse an d th e rest  to th e child, 46.4% split the est at e evenly between

the spouse an d the child and 28.2% gave 0-49% to the spouse an d the

rest t o the child.230

C Iowa stu dy: The responden ts wer e ask ed how th ey would dist ribut e

th eir  est at e if th ey wer e su rvived by a  spou se, a  child of th at  ma rr iage

an d a  child from a  pr evious m ar ria ge. On  ave ra ge, th e re spon den ts  gave

58% of the est at e to the spouse and 21% to each child.231

C American st udy: The resp ondent s were a sked h ow they would distr ibut e

an  est at e wh ere  th e int est at e is su rvived  by a s pouse a nd  a m inor ch ild

of a pr evious m ar ria ge. The distr ibut ion pat ter n wa s as follows: 23%

ga ve a ll  to the s pou se ; 28 .9% ga ve 51 -99% to the s pou se  and t he r es t  to

the child; 37.2% split the est at e equally between the spouse an d the

chi ld ; 11% gave  0-49% of the  es ta te  to the  spouse and  the rest  to the

child.232

C En glish  st ud y: Simila r r esu lts  wer e obser ved in  th e Englis h s tu dy.233

C Albert a st udy: The nu mber  of esta te involving second m ar ria ges an d

childr en  in  the Alber ta  st udy  is  too sm all to dr aw d efin it ive  conclu sions.

Yet, the preliminary resu lts support th e findings in the other stu dies.234

The Alberta  lawyers we h ave spoken t o also confirm  th is tr end. They

ind icat e t ha t w he re t he  spou ses b oth  en te r t he  second (or la te r) m ar ria ge

with a ssets, t hey often  leave th eir own ass ets t o their children  of an  ear lier

ma rr iage.235 However , t he longer  the m arr ia ge, t he m ore t ha t  is  left  to the

sur viving spouse.
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236
  Of th e six com m en ta tor s t ha t ex pr ess ed a n op inion  on t his  issu e, five su pp ort  th is

ap pr oach  an d on e a rg ue s in  favou r of a n a ll-to-th e-spou se r ule  in e ver y sit ua tion , inclu din g

sit ua tion s in  wh ich t he  int est at e is su rv ived  by a  spou se a nd  child re n of a not he r r ela tion sh ip.

237
  Iowa s t ud y,  supra ,  no te  106  a t  1094-95 .

In  our  opinion , int est acy r ule s sh ould r eflect t he  mu ltip le-ma rr iage

society in wh ich we live. Th e st ud ies sh ow th at  th e pu blic is concer ned  with

th e possibility th at  a su rviving spouse who receives all of the int esta te’s

estat e would disinherit t he intest at e’s children from an other relat ionship.

This  ris k is s ignifican t a nd , for t his  rea son, su ch childr en s hou ld sh ar e in t he

est at e wh ere  th e est at e is la rge en ough. Th e su rvivin g spous e sh ould st ill

receive a  gener ous sh ar e of the es ta te b ecau se t he s ur viving sp ouse is lik ely

to be  elde r ly a nd in  need of s upp or t  in  h is  or  her  old  age. This  app roach

rece ive d s upp or t  in  our  consu lt a t ion s,  bu t  ther e was d isagr eemen t  a s t o the

app ropr ia te s ha re of t he s urviv in g spou se  in  th is  si tua t ion .236

Th e in tes tacy r u les cou ld  give on e-h a lf of t he r es idue on ly t o the

in tes ta te ’s  ch i ldren  from another  rela t ionship  and  assume tha t  the  surv iv ing

spouse will pass on a ny rem ain ing wealt h t o the children  of th eir ma rr iage.

In  th e alt ern at ive, th e int est acy ru les could give t he h alf of the r esidu e to a ll

of the in tes ta te’s childr en . The s tudies  sh ow t ha t  people p refer  the s econ d

alt ern at ive becau se it gives equa l trea tm ent  to all children of the int esta te.237

For  th is  rea son , t he r es idue of t he est a te s hould  be  sh a red  by a ll  childr en  of

the int estat e and n ot just children of the intesta te from another  relationship.

Wha t sh ou ld th e pre feren tial sh are for t he  spo us e be  w he re

intestate  i s  survived by  a  spouse  and chi ldren,  some or  a ll  o f whom

are  o f a  prev ious  re la t ionship? In  th is  ci rcumstance , i t  is  much harder  to

gener a lize as t o how t he d ecease d w ould  di st r ibu te t he p rope r ty. Much

de pe nds  upon  the len gt h  of the s ubs equen t  marr ia ge, t he n umber  and a ge of

chi ldren  born  to tha t  marr iage , the  number  and age of ch i ldren  of the

deceas ed from a not her  rela tion sh ip, th e as set s a ccum ula ted  du e to t he joint

efforts of the spouses, th e asset s owned by either  spouse before t he m ar ria ge,

th e existence of insu ra nce an d so on. The best  compr omise is to shar e th e

est at e bet ween  th e spous e an d t he ch ildre n bu t give a  gener ous pr eferen tia l

sha re t o the spouse. This sh ar e cann ot be too lar ge becau se it would defeat

th e inten tion of sha ring t he est at e am ong the su rviving spouse an d children

in all but very large estates.
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  R .S .A.  1980 , c . M-9 .

The other important  considerat ion when choosing the preferential shar e

is wh eth er t he s ur viving sp ouse will h ave a  claim for divis ion of mat rim onia l

pr opert y up on t he d eat h of th e int est at e. Cur ren tly a  spous e wh o is living

with t he deceased a t t he t ime of deat h does not h ave su ch a claim. However,

in  Report  for Discussion  No. 17 , Division of Matrim onial Property on Death,

we recomm ended t ha t every su rviving spouse should h ave t he r ight t o seek

div is ion  of mat r imonia l p roper ty  on  dea th .  Not  knowing whether  the

recomm en da tion s in  Repor t for Dis cuss ion N o. 17 will be a dopt ed by t he

governm ent , we will now pr opose a pr eferen tia l sh ar e for two possible

scenar ios: (1) th e Matrimonial Property Act238 remains  as  is , and  (2) the

Matrimonial Property Act is  amen de d a s p ropos ed  in  Repor t  for  Discu ss ion

No. 17.

Let u s begin by proposing a preferen tia l sha re t ha t would a pply when

th e su rvivin g spous e does n ot h ave a  claim for divis ion of mat rim onia l

pr ope r ty on  de a th  of the in tes ta te.  Wh en  choosing a  pr eferen t ia l sha re for  the

sur viving spouse in  th is situ at ion, a bala nce mu st be st ru ck between t he

cont r ibu t ion  of the  surv iv ing  spouse to the  marr iage and  the needs  of the

spouse versu s th e intes ta te’s desire t o benefit h is or her children  on deat h. To

de ter min e wher e t h is  ba la nce l ies,  we  must  look  a t  two s ep ara te s it ua t ion s.

In th e first situa tion, the intestat e is survived by an elderly second spouse

and inde pe nde nt  adu lt  childr en , some or  a ll  of wh om are fr om a  di ffer en t

rela tion sh ip. Wher e th e est at e is sm all, t he s ur viving sp ouse will u su ally

req uir e th e en tir e est at e for his or  her  su pport . The n eeds of th e elder ly

spouse ar e great er t ha n t he n eeds of th e indepen dent  adu lt children . Where

the est a te is l a rger , t her e will be s ufficie n t  pr ope r ty t o meet  the n eeds  of the

sur viving spouse a nd t he expectat ions of th e indepen dent  adu lt children . Yet,

th e preferent ial sha re of the sur viving spouse sh ould not be so low as t o

in vit e s uccessfu l a pp lica t ion s b y t he s pou se  unde r  the F amily Relief Act .

In t he second situ at ion, the int esta te is su rvived by his second (or later )

spouse an d min or children, some or all of whom a re from a d ifferen t

rela tion sh ip. Th e port ion of the es ta te d ist ribu ted  to t he m inor ch ildre n will

de pe nd u pon  the ext an t  in tes tacy r u les a nd w het her  the ch ild s upp or t

payment s to the first family bind th e estate of the int estat e. If the int estat e

an d his or her former  spouse agreed tha t such pa yments would bind th e
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239
  A pru dent  par ent  migh t  bu y an  insu ra nce  pol icy  to  cover  th e  chi ld  supp or t  pa ymen ts  th a t

m u s t  b e  m a d e  a ft e r  t h e  d ea t h  o f t h e  p a r e n t .

240
  La wy er s p r a cti cin g in  th is a r ea  a dv ise  th a t m a n y p a r en ts  re qu ir ed  to p a y ch ild  su pp or t

obje ct t o su ch  oblig a ti on s b in di n g t h eir  es ta te . Th ey v iew  ch ild  su pp or t a s a  be n efit  to t h e

cu st odia l pa re n t, n ot t h e ch ild re n . H a vin g su ch  a  su pp ort  oblig a tion  bin d t h eir  est a te  con flicts

wit h  th eir  de sir e t o ha ve a  clea n  br ea k fr om  th e ex -sp ous e. 

241
  Alexander  S .  Roma nchu k ,  Mar ch  14 ,  1995  and  G ordon  Pe te r son ,  Q.C.,  Ju ly  11 , 1996 .

Gor don  P et er son  did  n ot s u pp ort  a  pr efer en tia l sh a re  of $10 0,0 00  or h a lf of th e es ta te , wh ich

eve r  is g r ea te r , be ca u se  in  h is e xp er ien ce s u ch  a  pr efer en ti a l sh a r e w ou ld  a m ou n t t o a

subs t an t ia l  por t ion  of  the  es ta te  an d leave  very  l i t t le  for  any o th er  ben ef iciar ies .

in tes ta te’s es ta te,  thes e will be t rea ted  as a  de bt  of the est a te a nd b e p a id  out

before the esta te is distribut ed.239 The  net  est at e is t hen  dist ribu ted  according

to the in tes tacy r u les.  Th e ch ildr en ’s n eeds  wou ld  be  met  by the ch ild s upp or t

paym ent s an d an y inher ita nce upon int esta cy is of mu ch less importa nce.

As  des irab le  as such  an  agreement  may be  for  minor  ch i ldren ,

pr act it ion er s a dvise t ha t  many d ivor cin g spou se s d o not  agr ee  to su ch a

te rm.240 Wh er e t he ch ild s upp or t  obl iga t ion s d o not  bind t he est a te of t he

in tes ta te , the  minor  ch i ldren  wil l rece ive no ch i ld  suppor t  a fte r  the dea th  of

th e deceased par ent . The children’s needs t ha t wer e form erly being met  by

th e child su pport  pa ymen ts  would t hen  ha ve to be sa tis fied by th e su rvivin g

parent  or from whatever the children inherit un der the intesta cy rules. In th e

case of a very sm all esta te, th ere m ay be conflictin g needs of minor children

an d th e sur viving spouse. Wher e th e esta te is lar ger, it will be easier t o meet

th e n eeds of both  pa rt ies. 

Ha ving discussed th ese two differen t scena rios, we must  emph asize th at

simplicity in int esta cy ru les is also importa nt . Can we pr opose one ru le tha t

rea son ably a ccommoda tes  a ll  su ch si tua t ion s? S ever a l op t ion s for  the

pr eferen tia l sh ar e a re a vaila ble, in cludin g:

C $  50,000,
C $  60,000,
C $  75,000,
C $100,000, 
C $  50,000 or  ha lf of t he est a te,  wh ich ever  is  gr ea ter , or
C $100,000 or h alf of the est at e, whichever is great er.

Two commen ta tors s upp or ted  a  pr eferen t ia l sha re of $50 ,000  or  one-h a lf of

th e esta te, whichever is grea ter .241 Another  commenta tor  thought  tha t  the

$50,000 minimum wa s inadequat e to meet the needs of the su rviving spouse
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  Leg is la t ive  Review Comm it tee ,  May 10 ,  1996 .

243
  Gar y  Roman chuk ,  Ma y 17 ,  1996 .

and s ugge st ed  a  pr eferen t ia l sha re of $100,000 or  one-h a lf of t he est a te,

whichever is grea ter .242 Another commen ta tor criticized the pr oposed

pr eferen tia l sh ar e as  too gener ous t o th e su rvivin g spous e an d n ot r eflecting

th e int ent ion of Alber ta ns  who find t hem selves in  th ese fam ilial

circum sta nces. He suggest ed a pr eferentia l sha re of $50,000.243 Al though the

commenta tors  d isagreed  on  the  quantum of the  preferen t ia l share,  a ll  agreed

tha t  the s urviv in g spou se  sh ould  rece ive  a  pr eferen t ia l sha re p lu s on e-h a lf of

th e residu e.

To illust ra te t he d iffere nce a mon g th e var ious sch eme s it  is u seful t o

compare the  dist r ibu t ion  of an  esta te  us ing  three  di ffe ren t  preferen t ia l

sha res. In  each scena rio, the spouse r eceives th e preferent ial sha re plu s one-

ha lf of th e re sidu e. Un der  th e Ma nit oba legisla tion  th e pr eferen tia l sh ar e is

th e great er of $50,000 or ha lf of the est at e. Under  th e two other schem es th e

pr eferen t ia l sha re is $ 50 ,000  and $ 75 ,000 , r es pe ct ive ly.  Th e ch ildr en  of the

int est at e re ceive th e oth er h alf of th e re sidu e, if an y.

Preferential

share

$50,000 $75,000 Manitoba legislation

Size of estate Spouse Children Spouse Children Spouse Children

25000 25000 0 25000 0 25000 0

50000 50000 0 50000 0 50000 0

75000 62500 12500 75000 0 62500 12500

150000 100000 50000 112500 37500 112500 37500

200000 125000 75000 137500 62500 150000 50000

300000 175000 125000 187500 112500 225000 75000

The choice is between a fixed-sum pr eferential sha re th at is modest an d

a sliding preferential sha re of the t ype used in th e Manitoba Intesta te

Succession Act. If th e preferent ial sha re is t oo sma ll, the legislation invit es

su ccessfu l a pp lica t ion s b y t he s pou se  unde r  the F amily Relief Act . I f the

preferent ial sha re is t oo lar ge, ther e will be no moneys left in  modest est at es
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  I n  th e  Albe r t a  s t udy ,  163  o f t he  199  e s t a t e s  w i thou t  w i l l s  had  a  va lue  o f l e s s  t han

$100 ,000 .

245
  L i t iga t ion  of  th is  type  dep le tes  th e  es ta t e  an d pos tpones  t he  d is t r ibut ion  of th e  es ta t e .

for distribution am ong children, be they adults or minors.244 Minor children

in n eed m ay br ing a n a pplicat ion un der  th e Fa mily Relief Act, but  ad ult

child re n w ill be  un able t o do so. 

We favour  a  s liding p refe ren t i a l sha re over  a  fixed-sum pre fe ren t i a l

sha re becaus e th e sliding sha re grows with  th e size of the est at e. It ens ur es

th a t t he  su rv ivin g spouse a lwa ys r eceives  a  gen er ous  por ti on of th e es ta te , no

ma tt er wh at  th e size of the est at e. It sh ould also ensur e th at  all of a very

sm all es ta te goes t o th e su rvivin g spous e an d r emove t he n eed for a  su rvivin g

spouse to brin g an  applicat ion under  th e Family Relief  Act whe re t he e st at e is

lar ge.

We recomm end t ha t t he pr eferentia l sha re of the sur viving spouse be

$50,000 or  one-h a lf of t he est a te,  wh ich ever  is  gr ea ter , plu s on e-h a lf of t he

res idu e. All child ren  of th e int est at e would s ha re in  th e ha lf of th e re sidu e, if

an y. This regime gives th e ent ire est at e to th e sur viving spouse in  esta tes

worth  $50,000 or less. It distributes the esta te am ong the surviving spouse

and a ll the children of the intestate if the estat e is worth $50,000 or more. If

the est a te is w or th  $100 ,000  or  more, the s pou se  will  rece ive  75% of the

esta te. If the est at e is worth less t ha n $100,000, th e spousal sh ar e will be

grea te r  than  75% of the  es ta te. 

We recognize  tha t  ther e m ay be s it ua t ion s in  wh ich  the n eeds  of the

min or childr en of an oth er r elat ionsh ip a re gr eat er t ha n t hose of th e su rvivin g

sp ouse . In  th is  case , t he m in or  childr en  will be  able t o br in g a n  app lica t ion

un der t he Family Relief  Act. The cour t d iscret ion a vaila ble u nd er t ha t Act is

neede d t o ba la nce t he com pe t in g n eeds  of the s urviv in g spou se  and m in or

children from a noth er r elat ionship. It is im possible for th e Intestate

S uccession  Act to deal with a ll the factors that  might ar ise in such situa tions.

In our view, it is best to minimize the nu mber of applications tha t ar e

brought  un der t he Family Relief  Act.245 By giv in g a  gener ous p or t ion  to the

spouse, th e nu mber  of applicat ions brought  by the s ur viving spouse u nder  th e

Family Relief  Act sh ould  be  red uced . The on us of b r in gin g a n  app lica t ion
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  Es t a te  in  th is  cont ext  ac tu a l ly  refers  to  th e  ne t  es t a te ,  wh ich  i s  wha t  i s  le f t  a f ter

sa tis fact ion of deb ts  an d t he  m at rim onia l pr oper ty cla im .

un der  th at  Act fa lls on m inor ch ildre n from  an oth er r elat ionsh ip. Th ey will

be  fewer  in  number  than  su rviv in g spou se s a nd w ill h ave the a ss is tance of

th e P ub lic Tr us te e’s Office and  th e su rv ivin g pa re nt . 

We now exa min e whet her  the s pou sa l sha re s hould  be  di ffer en t  if t he

sur viving spouse a lso has a  right  to seek division of mat rimonia l propert y

upon  the d ea th  of the in tes ta te,  a s i s p ropos ed  in  Repor t  for  Discu ss ion  No.

17. If t he  law  is a me nd ed a s pr oposed, t he  su rvivin g spou se could b rin g an

ap plicat ion t o seek divis ion of mat rim onia l pr opert y. Of cours e, th is would b e

done only where t he deceased owned m ore th an  his or her  sha re of

ma tr imonial pr operty. What  is left t o be distribut ed in t he est at e would be

the m at r im onia l p rope r ty of t he d ecease d p lu s a ss et s t ha t  a re exempt  for  the

pur pose of mat rimonia l propert y division. How would a spouse wa nt  to

dist r ibu te t heir  es ta te in  th is  si tua t ion ? 

In  our opin ion, th e int ent ion of most in tes ta tes  would n ot cha nge eve n if

th e sur viving spouse h as t he r ight t o seek division of mat rimonia l propert y

on death of the int estat e. The deceased will still want to treat  the spouse

gener ously in  recognit ion  of the close  rela t ion sh ip  of the cou ple. If t he

marr ia ge is  of sh or t  du ra t ion  and t he m at r im onia l p rope r ty en t it lemen t  of

th e sur viving spouse is sm all, th en t he deceased would wa nt  to meet  th e

needs of the su rviving spouse. If the mar riage is of lengthy du rat ion a nd th e

ma tr imonial pr operty claim is su bsta nt ial, th en t he deceased will wan t t o

t rea t  the s urviv in g spou se  gener ously beca use  of the len gt h  of the

relat ionship. If the r ecomm enda tions in Report  for Discussion No. 17 are

accep ted , t he s urviv in g spou se  sh ould  be  en t it led t o se ek  divis ion  of

ma tr imonial pr operty as  well as sh ar e in th e distr ibut ion of the int esta te’s

est a te . Wher e t he  in te st a te  ha s ch ildr en  of an oth er  re la ti onship, t he

sur viving spouse sh ould receive $50,000 or one-half of th e esta te,246

whichever is grea ter , plus one-half of the res idue.

When considering t his sit ua tion, it quickly becomes a ppar ent  th at

people wh o ha ve rem ar ried  an d h ave ch ildre n from  an oth er r elat ionsh ip

should pr epar e a will. The Intestate Su ccession Act cannot  g ive fa i r  t rea tment

to ea ch of thes e s it ua t ion s b eca use  too many fa ctors com e in to play. O ur  goa l
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247
  Pa rt ial in tes ta cies a re  ra re . Th ey on ly occur  wh en  th e will d oes n ot cont ain  a r esid ue

c la u s e  o r  w h e r e  a  p a r t i cu l a r  g i ft  h a s  l a p s e d . 

248
  R .S .A.  1980 , c . I -9 .

is to propose legislation t ha t will give a fair resu lt in t he m ajority of th ese

situat ions.

RECOMMENDATION No. 6

Where the intestate has children from another relationship, the

surviving spouse should receive $50,000 or one-half of the

estate, whichever is greater, plus one-half of the residue. All the

children of the intestate should share equally the other half of

the residue, if any. This recommendation should apply even if

the surviving spouse has a right to seek division of matrimonial

property. 

3.  Partial intestacy

a.  The existing law

If a  will  doe s n ot  di sp ose  of the en t ir e est a te,  the p or t ion  of the est a te n ot

dea lt w ith  by t he  te rm s of th e will goes by way of int est acy.247 Section 12 of

th e Intestate Su ccession Act248 provides:

12  So much of the estate of a person dying partially intestate as is not disposed
of by his will shall be distributed as if he had died intestate and had left no other
estate.

A simila r  se ct ion  is  found in  the in tes tacy le gis la t ion  of a ll  the ot her

Can adia n common-law provinces except Ma nit oba an d Ont ar io. In Ma nit oba

an d Ont ar io, th e portion of th e esta te t ha t is n ot disposed of by will also goes

by wa y of int est acy. The re a re, h owever, cert ain  ru les dea ling wit h t he

ca lcu la t ion  of the  preferen t ia l share of the  spouse in  the event  of par t ia l

intesta cies.

It is u seful to compar e th e law of Albert a a nd t he la w of Man itoba a nd

Ont ar io. In Alberta , the sh ar e of th e sur viving spouse t ha t is r eceived

because  of the p a r t ia l in tes tacy is  not  red uced  by the va lu e of p rope r ty le ft  to

him  or he r u nd er t he w ill. Assum e th at  th e valu e of the t est at or’s est at e is

$200,0 00. A second sp ouse a nd  a ch ild from  an oth er r ela tion sh ip su rvive  th e
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249
  See  In test at e S u ccessi on  Act , S.M . 198 9-90 , c. 43, C .C.S .M. C . I-85 , s. 2(4 ), an d S u ccess ion

Law  Reform A c t , 19 90  R.S .O. , c. S-2 6, s . 45 (3).

250
  In  M an i toba ,  wher e  the  in tes ta te  i s  sur vived by a  spouse  a nd ch i ldren  f rom a noth er

re lat ions hip  th e pr efer en tia l sh ar e is $5 0,000  or h alf of th e va lue  of th e est at e, wh ichev er  is

gr ea te r . In  th is ca se  th e es ta te  th a t p a ss es  by  wa y of in te st a cy h a s a  va lu e of $5 0,0 00 , so t h e

sp ou sa l p r efer en ti a l sh a r e is  $5 0,0 00 . If t h e ch ild r en  of th e in te st a te  we r e a lso t h e ch ild r en  of

th e  sur viv ing spouse ,  the  sp ouse  would  r ece ive th e  ent i r e  es ta t e .

t es ta tor . The will lea ves $ 100,000 t o the s urviv in g spou se  and $ 50 ,000  to the

chi ld  from another  rela t ionship . The remain ing $50 ,000  of the  es ta te  would

be dist ribu ted  according t o th e In tes ta te S uccession Act. Un der  th e exist ing

Act , t he s urviv in g spou se  wou ld  rece ive  $40,000 p lu s on e-h a lf of $10 ,000 , for

a  tota l of $45 ,000 . The ch ild w ould  rece ive  $5 ,000  unde r  the Act . The p or t ion

th at  th e sur viving spouse r eceives un der t he Intestate Su ccession Act i s not

red uced  by the va lu e of p rope r ty r ece ive d u nde r  the will. As  a  res u lt  of the

will and pa rt ial int esta cy, the su rviving spouse would receive $145,000 an d

th e chi ld wou ld r eceive $ 55,000. 

In  Ma nit oba  and O nta r io, a  sp ecia l r u le  de a ls  with  the ca lcu la t ion  of the

preferent ial share of the spouse in the event of part ial intestacies.249 The

preferent ial sha re t ha t t he su rviving spouse is ent itled to receive under  th e

int esta cy legislation is redu ced by the valu e of asset s received under  th e

ter ms of t he will. I f the va lu e of t he a ss et s r ece ive d u nde r  the t er ms of t he

will is la rger  th an  th e spou sa l pr eferen tia l sh ar e, th e spou se does  not  receive

a p refer ent ial s ha re b ut  can  st ill sha re in  th e re sidu e. For e xam ple, in

Man itoba th e sur viving spouse in  th e above-men tioned exam ple would be

ent itled to a pr eferentia l sha re of $50,000,250 plus one-half of an y residue.

Yet , s in ce t he s pou se  has a lr ea dy  rece ive d $ 100,000 u nde r  the t er ms of t he

will, h e or  sh e is n ot  en t it led t o any preferen t ia l sha re u pon  di st r ibu t ion  of

th e port ion of the es ta te t ha t p as ses by w ay of int est acy. The  $50,000 t ha t is

distr ibut ed un der t he Intestate Su ccession Act would be d ivided equ ally

be tween  the s pou se  and t he ch ild.  Each wou ld  rece ive  $25,000 u nde r  the Act .

As  a  resu lt  of the  wi ll  and par t ia l  in testacy , the  surv iv ing  spouse would

receive $125,000 an d th e child would r eceive $75,000.

The ru le of set-off adopted in Manit oba and Ont ario is designed to

en su re t ha t  the s urviv in g spou se  doe s n ot  rece ive  the en t ir e p or t ion  tha t

pa ss es  by wa y of in tes tacy if t he s pou se  has a lr ea dy  rece ive d a  gener ous

sh ar e un der  th e will. This  goal is a ccomplish ed by en su rin g th e su rvivin g
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251
  M.L .R.C ., R epor t on  In tes ta te S u ccess ion , supra ,  no te  32  a t  25 .

252
  L.R .C.B .C., Repor t  on  S ta tu tory  Succession  Righ ts , supra ,  no te  177  a t  44-5 .

253
  La wy er s w e h a ve con su lt ed  wi th  in di ca te d t h a t t h e va lu e of a ss et s t h a t p a ss  by  wa y of

pa rt ial in tes ta cy is u su ally  sm all a nd  in m ost ca ses  does n ot excee d t he  $40 ,000 p re fere nt ial

sha re  n ow avai lable  to  th e  sur viv ing spouse .

spous e does n ot r eceive a “double” preferen tia l sh ar e, one u nd er t he w ill an d

one  under  the in tes tacy  dist r ibu t ion .251 

b.  Law reform trends

Law r eform  agencies ha ve ta ken d ifferen t a pproaches t o this issu e. The

Un iform  Intestate Su ccession Act ad opted t he Ma nit oba a nd  Ont ar io

approach. The Law Reform Commission of British Columbia adopted th e

Alber ta  approach .  This Commiss ion  sees no reason  to l imi t  the spousa l share

in  the event  of par t ia l  in testacy  because most  spouses  in tend to prefer  the

su rviv in g spou se . Mor eover , if t he will does  not  make a de qu a te p rovis ion  for

the s pou se , elimin a t in g t he p referen t ia l sha re for  the p or t ion  of the est a te

tha t goes by way of intest acy may cause problems.252 The Uniform  Probate

Code has n o sp ecia l sect ion  de a ling wit h  the ca lcu la t ion  of the s pou sa l

pr eferen tia l sh ar e in  th e case  of par tia l int est acy.

c.  Analysis

In Report  for Discussion No. 16, we adopted th e appr oach of Man itoba a nd

Ont ar io becaus e we wer e concerned  with  th e sit ua tion  in wh ich a  pa rt ial

int esta cy ar ose where t he deceased wa s sur vived by spouse a nd children ,

some or a ll of whom  ar e of anoth er r elat ionsh ip. If th e su rvivin g spous e is

en t it led t o the fu ll pr eferen t ia l sha re, it  is  un likely t ha t  the ch ildr en  from

an oth er r elat ionsh ip would s ha re in  th e as set s t ha t p as s by wa y of pa rt ial

int esta cy because t he valu e of such a ssets u sua lly does not exceed the

existing $40,000 preferent ial sha re.253 In our opinion, this would not conform

to wha t m ost int esta tes in  th is circum sta nce would want . Therefore, we

te nt a ti vely r ecomm en ded  th a t i n t he  even t of pa rt ia l in te st acies, t he

pr eferen t ia l sha re of t he s urviv in g spou se  sh ould  be  red uced  by an  amount

equ a l t o th e va lue of an y ben efit s r eceived  un der  a  will of th e deceas ed. 

Th e m ain  res pon se  to th is  recom men da t ion  wa s t ha t  a  pa r t ia l in tes tacy

un der  a w ill occurs  so infrequ ent ly th at  legisla tive t rea tm ent  is
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254
  Legis lat ive Re view  Com m itt ee, M ay  10, 19 96. F or t his  re as on, la wye rs  in t he  Wills a nd

E st at es S ection , CBA in  E dm ont on a nd  Wills a nd  Tr us ts  Sect ion, C BA in  Ca lga ry  ha d lit tle

in te res t  in  Recommen dat ion  7  o f  RFD No.  16 .

255
  Alexander  S .  Roma nchu k ,  Mar ch  14 ,  1996 .

256
  Leg is la t ive  Review Comm it tee ,  May 10 ,  1996 .

257
  For  exam ple ,  see  Re Cairns  E s ta te (19 90 ), 37  E .T.R . 26 4 (O n t.  H .C.).

unwa rra nted. 254 One comment at or ar gued t ha t it  was wr ong to assu me t ha t

in  the event  of a  par t ia l  in testacy  tha t  the in tes ta te  would want  the

preferential sha re of the su rviving spouse to be reduced.255 Another

commenta tor  thought  tha t  set -off would on ly complica te  the admin i st ra t ion

of estat es.256 Afte r  cons ider ing these  comments,  we  are of the  view tha t

legisla tive t rea tm ent  is u nwa rr an ted  given t he in frequ ency of par tia l

int est acies. T he refore, w e re comm en d t ha t in  th e even t of a p ar tia l int est acy,

the s urviv in g spou se  sh ould  rece ive  the p referen t ia l sha re wit hout  any

re du ction  for t he  va lue of an y ben efit s r eceived  un der  a  will of th e deceas ed. 

RECOMMENDATION No. 7

In the event of a partial intestacy, the surviving spouse should

receive the preferential share without reduction for the value of

any benefits received under a will of the deceased.

4.  Conduct disentitling the surviving spouse from sharing in the estate

a.  The existing law

At present ,  the only conduct  tha t  can  d isen t i t le  a  spouse from shar ing  in  the

est at e up on int est acy is a du lter y. Long per iods of sepa ra tion  do not d isen tit le

th e su rvivin g spous e, nor d oes division of ma tr imon ial p roper ty. It  is,

however , poss ible  for  the s urviv in g spou se  to su rren de r  h is  or  her  r igh ts on

int esta cy by clear wordin g in an  agreem ent .257 This  is  a  common te rm in  a

mat r imonia l p roper ty  division  agreement .

Section 15 of the Intestate Su ccession Act provides:

15  A surviving spouse who had left the intestate and was living in adultery at the
time of the intestate's death shall take no part in the intestate's estate.
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258
  Sect ion  19 of th e  In test at e S u ccessi on  Act ,  R .S .A.  1955 , c . 161 .

259
  (1958) , 25 W.W.R.  (N.S.)  39 (Alta .  S.C.T.D.) , Ri ley J .

260
   E sta te A d m in ist ra tion  Act  ,  R .S .B.C.  1979 , c . 114 ,  s . 111 .

Th e p red ecess or  to th is  se ct ion 258 wa s in ter pr ete d in  Re Rud iak Estate.259

Th at  se ct ion  wa s t he s ame a s s ect ion  15 , bu t  it  on ly a pp lied  to the a du lt er y of

th e wife. In t ha t case, th e hu sban d ha d aba ndoned h is wife an d two children

in 1942. Thr ee years la ter  th e wife an d children m oved in with  an other  ma n.

Both t he hu sband a nd th e wife were living in adu lterous relationships at th e

tim e of th e hu sban d’s deat h, which h appen ed ma ny year s lat er.

J ust ice Riley held tha t t he wife is deprived of her  int erest  in her

hu sban d’s esta te on ly  if both  facts exist: 1) she h as left h er h usba nd, a nd 2)

she is living in a dult ery. The wife was not depr ived of her sh ar e in her

hu sba nd ’s est at e in  th is cas e becaus e, al th ough  sh e wa s livin g in a du lte ry a t

the t ime of his deat h, she did not leave her hu sband. He left her. The words

“at  th e time of her dea th ” qua lify “living in adu ltery”, not t he words “has left

he r h us ba nd .”

b.  The law in other jurisdictions

Th e in tes ta te s uccession legis la t ion  of the n in e com mon-la w p rovin ces  di ffer s

conside rably a s t o wh a t  condu ct , if a ny, w ill d isen t it le  the s urviv in g spou se

from shar ing  in  the  es ta te of the  deceased spouse. Conduct  i s i r re levan t  in

Onta rio, New Brun swick an d Newfoundla nd. If the couple is still marr ied at

th e time of death , the su rviving spouse can sh ar e in th e intes ta te’s esta te a s

long  as there i s no agreement  to the  cont ra ry . Nova  Scot ia , Pr ince  Edward

Islan d an d Sas ka tchewa n h ave a  section similar t o section 15 of th e Albert a

Act. British Columbia ha s a section th at disent itles the surviving spouse

wh er e t her e h as b een  a  pr es cr ibed  pe r iod  of sepa ra t ion . The Manit oba  se ct ion

focuses  on  the  commencement  of d ivorce  proceedings or  applica t ion  for  or

actu al division of mat rimonia l propert y as t he fact th at  disent itles a s pouse.

In  Brit ish  Colum bia t he s ur viving sp ouse can not  sh ar e in t he e st at e if

th e spouses ha d, “imm ediat ely preceding the dea th  of one spouse, separ at ed

for  not  less  than  one  year  wi th  the in ten t ion  of l iv ing  separa te  and  apar t ,  and

ha d n ot du rin g th at  per iod lived toget her  with  th e int ent ion of resu min g

cohabita tion, unless the court, on application, other wise orders”.260
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261
  T h e In test at e S u ccessi on  Act , S.M . 19 89 -90 , c. 43 , C.C .S.M . c. I-8 5, s . 3(a ).

262
  I bi d . a t  s .  3 (b).

In  Ma nit oba , t he s urviv in g spou se  cannot  sh a re in  the est a te i f a t  the

tim e of deat h, th e spouses ar e living separa te a nd a par t, an d one of two

condit ions  a re met . The fi r st  condit ion  i s tha t  dur ing  the separa t ion :

one or both spouses made an application for divorce or an accounting or
equalization of assets under the Marital Property Act and the application was
pending or had been dealt with by way of final order at the time of death.261

The second condition is tha t:

before the intestate's death, the intestate and his or her spouse divided their
property in a manner that was intended by them or appears to have been
intended by them, to separate and finalize their affairs in recognition of their
marriage breakdown.262

The Un iform Probate Code does not  cont ain  a s ection t ha t d eals  with

separ at ed spouses. Ea ch spouse ta kes on th e intes ta cy of th e other, n o mat ter

how long t he s epa ra tion . The d ra fter s of the C ode th ought  th at  th e pr obable

int ent ion of most intest at es in t his sit ua tion is too uncerta in t o just ify special

t rea tmen t . This  a rgu men t  wa s r eje cted  by the U nifor m La w Confer en ce of

Can ada , which included a pr ovision in th e Uniform Intestate Su ccession Act

th a t d ea ls wi th  sep ara te d sp ouses. By sect ion 3 (3) of th e Uni form  Act, t he

su rviv in g spou se  doe s n ot  sh a re in  the est a te i f “befor e t he d ea th  of the

int esta te, th e sur viving spouse becam e ent itled to an  int erest  in a ny pr operty

of the in tes ta te u nde r  the [m at r im onia l p rope r ty le gis la t ion ]” or if “th e

int esta te m ade a  propert y division in favour  of th e sur viving spouse”.

c.  The need for reform

In  a t ime w hen  sepa ra tion  or divorce wa s a  ra re e vent , int est acy ru les could

safely ignore t his issu e. This can n o longer be t he case, given th e curren t

inciden ces of divorce. Of cours e, in t hes e sit ua tion s people sh ould m ak e a w ill

an d sta te t heir own pr eferences. Still for th ose who do not, th e intes ta cy ru les

mu st dispose of th eir propert y for t hem . The int esta cy ru les should be

design ed t o give th e best  res ult  in t he m ost cas es, for of cour se, it  is

impossible, by sta tu te, to provide the best  resu lt in ever y case.
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263
  Of  cour se ,  d ivorce  t e rmina te s  the  m ar r i age  and  t he  ex - spouse  cann o t  sha re  in  t he  e s t a t e

of t h e in t es t a t e: R e Plu m m er , [19 41 ] 3 W .W.R . 78 8 (Alt a . S.C .A.D .).

264
  U n iform  La w C onfe re n ce of Ca n ad a, P roce ed in gs of t h e 65 th  An n u al  Me et in g, 19 83, a t

222 .

d.  Analysis

Adu lt er y is  an  a rcha ic gr ound for  di se n t it lemen t  in  a  t im e of n o-fau lt  divor ce.

The  que st ion of disent itlem ent  du e to condu ct sh ould be r eexa min ed in  th e

pr esen t d ay cont ext. Assu me t ha t a  coup le is st ill ma rr ied bu t t hey a re livin g

separ at e an d apa rt . Is th ere some point du ring t he m ar ria ge break down, but

before divorce,263 whe re it  mu st  be a ssu med  th at  th e ave ra ge int est at e would

not wa nt  his or her  propert y to pass t o the sepa ra ted spouse? 

Ther e ar e two divergent views on t his issu e, both  of which ar e expressed

in  Ca nadian  in tes ta te s uccession  legis la t ion  and a dvoca ted  by som e of t he

Albert a la wyers  whom  we h ave consu lted  with  on t his  issu e. One  view is t ha t

i t  is  too d ifficu l t  to know the in ten t ions  of people  in  th i s s itua t ion .  Since  no

gener a liza t ion  can  be  made , it  is  a rgu ed , con du ct  of the s urviv in g spou se

should n ot prevent  him  or her from sh ar ing in t he est at e of th e intes ta te. The

ar gumen ts in  support  of th is position wer e expressed in  a discussion pa per

pr esen te d t o th e Un iform La w Confer en ce of Ca na da . Alth ough  th e

Conferen ce did not accept t his position, it is still useful t o review the

argum ents, which ar e as follows:264

3.5  This Act contains no provision ... which disinherits a surviving spouse who
has left the decedent and who is living in adultery at the time of the decedent's
death ...

It must be presumed that spouses know that unless they leave wills providing to
the contrary, the survivor will take an intestate share of the estate of the first to
die. This presumption would certainly not have less probity when the spouses
remain married after marital breakdown. Spouses may remain married for
various reasons. Religion is a frequent reason; elderly persons may be
indifferent with respect to their legal status; and some spouses may remain
married in order to preserve benefits for the survivor through pensions and
various welfare systems. After marital breakdown, if a decedent does not leave a
will disinheriting his spouse, should it nevertheless be presumed that most
decedents in this situation would still not want the surviving spouse to take an
intestate share? Many separated spouses retain feelings of mutual obligation,
and some even of mutual affection. The fact that some spouses remain married
with the designed object of preserving benefits for the survivor, which could be a
mutually beneficial gamble, has been mentioned. A decedent may want his
surviving spouse to take a substantial share of his estate, marital breakdown
notwithstanding, in order to provide for minor children for which the survivor will
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265
  a )  In  th e Alb er ta  st u di es , th er e w er e 9 7 in di vid u a ls w h o di ed  u n m a r r ied  bu t w h o h a d

divor ced t he ir form er  spou se. O f th ese, 7 7 h ad  died  wit h a  will a nd  20 h ad  died  wit hou t a  will.

Of  those  wi th  a  wi l l ,  only  5  ha d lef t  proper t y  to  a  former  s pouse .  Two prepa red  a  wi l l  a f ter  th e

divorce na min g th e ex-spouse a s  a  ben eficiary.  On e of th ese tes t a t ors  wa s l iving with  his  ex-

spouse  a t  th e  t ime of  death  an d wa s  in  th e  process  of d ivorc ing h is  second s pouse .  Two were

pr e-divor ce wills a nd  for one  it is n ot k now n w he n it  wa s pr epa re d. In  th ese t hr ee ca ses , it is

un kn own wh eth er  th e  deceased m ade a  conscious  decis ion  t o  benef i t  the  ex-spouse  or  wh eth er

i t  ha ppen ed th rough  err or .  In  a ny even t ,  fewer  th an  10% of  divorced tes ta tors  chose t o  leave

pr oper ty  to t h eir  ex-s pou se. 

b)  On e div orce la wye r in dica ted  th at  client s a re  ad vised  of th e n eed  to r evise  th eir  will in  th e

wa ke  of se pa r a ti on . Yet , m ost  clien ts  do n ot d o th is u n ti l t h e lit iga ti on  h a s g on e on  for on e or

t w o y e a r s a n d  t h e  e n d  is  n ot  i n  s ig h t .

be responsible, or to provide support for the survivor. This [draft] Act is based on
the conclusion that the probable intention of most decedents in this situation is
too uncertain to justify specific treatment.

Th ose wh o ta ke t he  opposit e view em ph as ize t ha t few p eople lea ve

as set s t o th eir ex-spou se in  th eir will. 265 This pr eference, it is a rgued, can  be

extr ap olat ed ba ck to a n ea rlier  point  in t he m ar ria ge bre ak down. Th at  point

would b e wh en  eit he r or  both  spou ses d o an y of the following:

C commen ce divorce proceedings,

C br in g a n  app lica t ion  for  divis ion  of ma t r im onia l p rope r ty, or

C divide t he  ma tr imon ial p roper ty w ith  th e in te nt  to sep ar at e a nd  fina lize

th eir affairs in r ecognition of ma rr iage brea kdown.

(Some go fur ther  and argue the  ex t rapola t ion  should go back  to a  lengthy

per iod of sepa ra ti on.) 

We fin d t he s econ d v iew m ore p er su asive for  the fol lowin g r ea son s.

Fir st , divorce pr oceedin gs a re comm en ced wit h t he  pu rp ose of endin g a

ma rr iage an d severing t he t ies with t he oth er spouse. It  is un rea sonable t o

as su me t ha t t he m ajorit y of spous es in volved in divorce pr oceedin gs would

wan t t heir s pouse to be th e prim ar y beneficiar y of th eir est at e should t hey

die before a  divorce judgment  is gran ted. Once th e decision to end t he

marr ia ge has b een  made  and a cted  upon  with  the com men cem en t  of divor ce

proceedings, most spouses will no longer wa nt  th eir spouse t o receive a sha re

of th eir es ta te in  th e even t of th eir d eat h. To lea ve disen tit leme nt  to t he t ime

of d ivorce  is  to g ive the  surv iv ing  spouse a  la rge  bonus  jus t  because of the

unt im ely dea th  of the d ecease d s pou se . Secon d,  pr ope r ty d ivi sion  and d ivor ce

occur  in  tandem so often  tha t  it  i s fa i r  to in fer  tha t  the commencement  of
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266
  Th es e r ea son s a r e d iscu ss ed  m or e fu lly a t U n ifor m  La w C on fer en ce of C a n a da ,

Proceed ings  o f the  65 t h  Ann ua l  Meet ing ,  1983 .

ma tr imon ial p roper ty p roceedings  als o signa ls a  cha nge in  at tit ud e vis a  vis

the other spouse. Even when the m atr imonial property proceedings are

brou ght  with out  divorce proceedin gs, it is  un likely t ha t s pouses  would

ba rga in  as h a rd a s t hey do in  su ch pr oceedings  and t hen  de cide t ha t  upon

th eir d eat h t he s ur viving sp ouse sh ould r eceive all or a  lar ge pa rt  of th eir

esta te. Thir d, it brin gs about  th e best r esult  wher e a m at rimonia l propert y

action ha s been br ought before th e deat h of the int esta te. Assume t ha t t he

pla in t iff in  a  mat r imonia l p roper ty  act ion  d ies without  a  wil l before  the

ma tt er is brough t t o trial or set tled. Section 16 of th e Matrimonial Property

Act allows t he e st at e of the p lain tiff to cont inu e wit h t he a ction. Th ere  would

be  no pu rpos e in  pu rsu in g d ivi sion  of pr ope r ty if t he est a te h ad t o turn

ar ound a nd give all or a la rge portion of the as sets t o the su rviving spouse by

way of in tes tacy . Four th , peop le  who pursue  divorce  or  mat r imonia l p roper ty

l it iga t ion  wil l have the  benefi t  of lega l counsel  and should address  the i ssue

of succession r ights a t t ha t t ime. Those spouses who wish t o benefit a

separa ted spouse can do so by preparing the a ppropriate will. Since these

sp ouse s w ill be in  the m in or it y, t he n eed for  act ion  sh ould  be  pu t  upon  them

an d not on t he m ajority of spouses who do not wish t o benefit t heir s epar at ed

spouse.

The  ta sk b ecomes one of ident ifying cond uct w hich s igna ls t he p oint  in a

ma rria ge breakdown after which the m ajority of separa ted spouses would no

longer  wa nt  th eir a sset s t o pass  to t he s ur viving sp ouse u pon dea th . Shou ld a

lon g per iod  of sepa ra t ion  by it se lf be a  gr ound for  a lt er in g t he s pou se ’s

en t it lemen t? We a re n ot  convin ced  tha t  se pa ra t ion  a lon e is s ufficie n t  rea son

to a ssu me t ha t m ost in tes ta tes  in s uch a  sit ua tion  would n o longer  wa nt  th eir

asset s to pass  to th eir su rviving spouse. There a re m an y reas ons th at  spouses

separ at e but  do not choose to ter min at e th eir rela tionsh ip or divide the

mat r imonia l p roper ty.266 Religiou s b el iefs oft en  account  for  th is  behaviou r .

Some e lder ly spou ses m ay w ish  to r et ain  ben efits for t he  su rvivor  th rou gh

pe nsions a nd governmen t  sch em es . Other s m ay r et a in  fee lings  of mutua l

obl iga t ion . Sep ara t ion  by it se lf is  not  su fficien t  eviden ce of a n  in ten t ion  tha t

th e deceas ed would  no longer  wa nt  th e su rvivin g spous e to sh ar e in t he

es ta te.  Th ose  sp ouse s w ho choose  to se pa ra te,  bu t  not  su e for  divor ce or

ma tr imonial pr operty division, ar e also th e ones most likely to wan t t he
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  This  i s  done  in  M an i toba .  See  In test at e S u ccessi on  Act ,  S .M. 1989-90 , c . 43 ,  C .C.S .M.  I -85 ,

s .  3 .

su rvivin g spou se t o sha re i n t he ir e st at e becaus e t he y ar e conte nt  to lea ve

th eir  ma ri ta l st a tu s in ta ct. 

The r eal qu estion th at  mu st be a nswer ed is whet her  most in test at es

wh o a re in  the p roces s of a  divor ce or  a  divis ion  of ma t r im onia l p rope r ty, or

who ha ve alrea dy concluded m at rimonia l propert y proceedings, would want

the s urviv in g spou se  to be  the p r im ary ben eficia ry of t heir  es ta te? I n  our

opinion, most, bu t n ot all, would choose to leave th eir est at e to someone oth er

th an  th e spouse in t hose circum sta nces. This is why th e esta te sh ould be

dist ribu ted  to oth ers  an d t his  is wh y th e spous e sh ould lose h is or h er e nt ire

int erest  in t he est at e an d not r eceive a sm aller port ion of the est at e.

Al though one  could poin t  to prel iminary applica t ions  for  suppor t  as  ev idence

of marr ia ge br ea kdow n, we p refer  to use  the com men cem en t  of divor ce

pr oceedin gs or m at rim onia l pr opert y proceedin gs a s t he r eferen ce point.

These r eference point s will be easy to esta blish an d, ther efore, will crea te

ce r ta in ty  in  the  admin is t ra t ion  of the  es ta te. 

Init ially, we thought  th at  a sim ilar r esult  should flow wher e th e spouses

did not bring divorce or ma trim onial property pr oceedings but did divide

th eir  pr opert y in a  ma nn er t ha t w as  int en ded b y th em  or a ppea rs  to h ave

been  in ten de d b y t hem  to se pa ra te a nd fina lize their  a ffa ir s in  recognit ion  of

the ir  marr iage  breakdown.267 Sever al comm ent at ors su ggest ed t ha t t his

pr opos a l in t rodu ced  too much uncer ta in ty in to the con text  of in tes tacy. Aft er

fu r the r cons idera t ion , we a re  pe rsuaded  to th i s v iew. Cer ta inty  in

adm in is t ra t ion  is  de si rable a nd s hould  be  our  gu ide in  th is  si tua t ion .

In sum mar y, the rights of a spouse to share in th e estate of the int estat e

sh ould en d wh en  th e condu ct of th e spou ses p oint s ir refu ta bly t o ma rr iage

br ea kdown . Sepa ra tion  by it self is in su fficient  to su ggest  ma rr iage

br ea kdow n. H owever , sep ara t ion  coupled  with  the com men cem en t  of

ma tr imon ial p roper ty p roceedin gs or d ivorce pr oceedin gs does s igna l

ma rr iage  br ea kdown . The se pr oceedin gs would  ha ve t o be ongoing a t t he

tim e of deat h, or , in t he  case of ma tr imon ial p roper ty p roceedin gs, h ave

res ult ed in  a fin al or der . Of cour se, a  divorce jud gme nt  me an s t ha t t he  ex-

spouse is no longer a spouse of the int esta te a nd t he issu e does not ar ise.
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  See  Ega n a nd  N esbi t v. C a n ad a  [19 95 ] 2 S .C .R . 51 3; Vr ien d  v. Alber ta  [ 19 9 8 ] 1  S . C .R .

493;  M . v. H ., [19 97 ] S.C .J . N o. 23  (Q.L .).

269
  One comm ent a tor  s t rongly  cr i t ic ized  RFD  No.  16  because  we h ad excluded  comm it ted

sa m e-se x p ar tn er s fr om  th e r ecom m en da tion s con cer n in g coh ab ita n ts . 

RECOMMENDATION No. 8

The surviving spouse should be treated as if he or she

predeceased the intestate, if the following circumstances exist:

(i) at the time of death, the spouses were living separate

and apart,

(ii) during the period of separation, one or both spouses

made an application for divorce or commenced an action

under the Matrimonial Property Act, and

(iii) at the time of death, the application or action was

pending or had been dealt with by way of final order.

C.  Cohabitants

1.  Introduction and terminology

In  th is pa rt , we exa min e th e qu est ion of wheth er coha bita nt s sh ould sh ar e in

th e est at e of their  deceas ed pa rt ner s wh o die with out  a w ill. The d iscuss ion is

a r eexamin at ion of the issu e in light of commen ts r eceived in response t o

Report for Discussion No. 16 and new stat istics and legal development s tha t

ha ve become availa ble since the issu e of th at  report . This discussion focuses

on opposite-sex unma rried couples, although the sam e issue arises in

connection with sa me-sex couples, including similar Char ter a rgumen ts.268

Th e ri ght s of sam e-sex couples  ra ise pr essin g issu es of social p olicy and  ar e

deserving of a more compr ehen sive considera tion th an  can be a ccommodat ed

in a r eport concerning reform of intesta te succession. For th is reason, we do

not  pr opose to dea l with  th e righ ts  of sa me-sex couples  up on int est acy in t his

repor t .269

Many term s are u sed to describe heterosexual un mar ried couples,

inclu din g:

C opposite-sex couples

C un ma rr ied couples

C non-mar i ta l  cohab itan t s

C cohab itan t s

C comm on-law relat ionships
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270
  E u gen e K u sh , Q. C. r em a in s of t h e vi ew  th a t coh a bit a ti on  ou ts id e m a r r ia ge i s im m or a l

a n d b elie ves  th e la w s h ou ld  n ot r ecog n ize  su ch  re la ti on sh ip s for  th is r ea son .

271
  Ca n ad ia n  Ch ar ter  of R igh ts  an d  Fr eed om s , P a r t  I of t h e Cons t i tu t ion  Ac t ,  1982, bein g

Schedu le  B to  the  Can ada  Ac t  1982  (U.K. ),  1982 , c . 11 .

272
  M iron  v. T r u d el ,  [1995]  2  S .C.R.  418. See  RF D N o.  16  a t  pages  95-111 for  a  de ta i led

di scu ss ion  of th is d ecis ion .

C common-law unions

C comm on-law spouses

C de facto spouses

C put at ive spouses

C commit ted  par tners

Th is  list  is  by no mea ns e xh aust ive . Other  ter ms or  combina t ion  of ter ms ca n

be used. Where possible, in this report we use th e term “cohabitant s” to

describ e he ter osexua l un ma rr ied couples. We choose th is t erm  becau se it  is

sh or t , it  is  the t er m tha t  wa s u se d in  Repor t  for  Discu ss ion  No. 16 a nd Rep or t

53, T oward s R eform of th e Law  R elatin g to Cohab itat ion Ou tsid e Marri age,

and it covers the full gamut of cohabita tion relationships an d not just those

tha t ar e mar riage-like. Different  sources, however, use a variety of term s and

th ese will be defined, wher e appr opriat e.

2.  Should cohabitants inherit upon the intestacy of their deceased partner?

Should cohabitants inherit u pon th e intestacy of their deceased partn er? In

th e pa st , th is wa s n ot a  que st ion t ha t wa s a sked  becau se few people

cohab it ed ou t s ide mar r iage  and such  conduct  was seen  a s immora l.270 Much

ha s chan ged since then . It is now cont ra ry to th e Canadian Charter of Rights

and Freedoms 271 to make distinctions on the basis of mar ital sta tus, 272 and  a s

of 1996, t her e wer e 1,828,700  Can ad ian s wh o were coha bitin g outs ide

marr ia ge. Governmen t  is  now r equir ed  to examin e t he p urpos e of t he

legisla tion  it is  design ing a nd  to t ak e int o accoun t a ll people wh o should  be

served by tha t legislation, wheth er th ey be mar ried or not. Marriage is no

longer  th e exclusive m ar ker  for s ta ble, comm itt ed fam ily un its .

So what  does this m ean  for t hose who wish to design int esta cy ru les

tha t  se rve pr es en t -da y Canadian  societ y? One m ust  begin  with  the p urpos e of

th e legislation. We have recommen ded th at  th e design of th e Intestate

S uccession  Act should: (i) reflect th e presumed inten tion of intest ates a s

mea su red  by th e re as ona ble expecta tion s of the comm un ity a t la rge, a nd  (ii)
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  Leg is la t ive  Review Comm it tee ,  May 10 ,  1996 .

274
  M . v. H ., supra ,  note  268 a t  par a .  311,  Bas t ar ache  J .

275
  Th e r es pon se  to R ecom m en da ti on  9 of t h e R F D N o. 16  wa s d ivid ed . F ou r  com m en ta tor s

rejected th e recomm end at ion,  thr ee sup ported  i t  an d one cr i t ic ized i t  as  n ot  going far  en ough

a n d i n clu di n g s a m e-s ex cou pl es . Th e m a jor it y of la wy er s w e s pok e t o a t t h e va r iou s C BA

(cont in u ed ...)

crea te a  clear  and  order ly scheme of d is t r ibu t ion .  This means tha t  the

in ten t ions  of cohab itan t s  must  be examined  and a  clea r  and  order ly scheme

designed t o reflect th at  int ent ion of the m ajority of coha bita nt s, or possibly

th e m ajor ity of th ose in p ar ticu lar  class es. If cert ain  coha bit an ts  ha ve

tes tamen ta ry preferen ces  simila r  to marr ied p er son s,  the in tes tacy

legisla tion  sh ould be d esign ed t o reflect th ose int ent ions. If oth er coha bita nt s

have di ffer en t  pr eferen ces , t hen  the legis la t ion  sh ould  be  de sign ed  to reflect

th ose intent ions. But it is a  ma tt er of int ent ion and  legislators a re n o longer

ab le to ign ore commit ted  rela tion sh ips t ha t exis t ou ts ide m ar ria ge sim ply

because  of their  mar it a l s ta tus.  Coh abi tan ts a re en t it led t o equa l p rotect ion

an d equ al be nefit  of th e law  with out  discrim ina tion  on t he b as is of mar ita l

stat us. 

One commenta tor 273 suggests  th at  coha bita nt s be given th e right  to seek

rel ief unde r  the F amily Relief Act , bu t  NOT be  given  the r igh t  to sh a re u pon

th e int est acy of their  deceas ed cohab ita nt . In it s opinion , allowing

cohabita nts t o share upon the int estacy of the deceased cohabitant  creates too

mu ch un cert ain ty in  th e ad min ist ra tion  of int est at e est at es, a nd  th is, it

su ggest s, jus tifies e xcludin g coha bit an ts  from t he  st at ut e. While  we r ecognize

th at  our r ecomm enda tions concernin g cohabita nt s will increase th e

complexity of the a dministra tion of estat es, we do not accept th at it will do so

undu ly.  Clea r ly i n  other  a rea s of t he law, su ch as p en sion  benefi t s,  sp ousa l

su pport  claims , an d fat al a cciden ts , it is p ossible t o deter min e if a pa rt icular

pe rson  fa lls in to the class  of cohabi tan t  wh o is  en t it led t o cer ta in  benefi t s or

obligat ions. Th is will a lso be t he  case u nd er ou r p roposa ls. Moreover ,

incre as ed complexit y in t he la w will ra rely be  a r eas on in it self for d enyin g

par ties equ al pr otection a nd equ al ben efit of the law wh ich is guar an teed by

section 15(1) of the Cha rt er.274

It m ust be r ecognized tha t families do exist outside ma rria ge and t ha t

the exis ten ce of t hes e fa milies w ill in flu en ce t he d is t r ibu t ive  pr eferen ces  of

individuals within t hose families.275 Th e t as k be come s one of iden tifyin g th e
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  ( .. . cont inu ed)

sect ions  su pp ort ed t he  re comm en da tion . Th ose w ho op pose d t he  re comm en da tion  gen er ally

di d s o on  th e b a sis  th a t coh a bit a n ts  do n ot w ish  to g ive  th eir  su r viv in g s pou se  a n y p a r t of

th e i r  es ta te  up on deat h .  We wi l l  exam ine  th is  ques t ion  in  m ore  de ta i l  la ter  in  th is  chapt er .

276
  Th is  s ta tem ent  r e fe rs  on ly  to  recogni t ion  of he te r osexua l  un ma rr ied  couples .  In  1997 ,

Ha wai i  ena cted  legis la t ion  tha t  a l lows sam e-sex couples  to  regis ter  a s  rec iprocal  benef iciar ies .

Su ch  a  re gis tr a ti on  a llow s t h e s u r viv in g r ecip r oca l be n eficia r y t o sh a r e u pon  th e in te st a cy of

th e  deceased r ec iprocal  benef ic iary .  Opposi te-sex  unm ar r ied  couples  cann ot  regis ter  a s

re cipr ocal ben eficiar ies, a nd  th er efore, t he y can not  inh er it u pon  th e in tes ta cy of th eir

de cea sed  pa rt n er . 

group of cohabitan ts  in  which  the  major i ty would want  a  generous  por t ion  of

his or her estat e to pass to the surviving cohabita nt. To assist us in this ta sk

we look at  th e law  in ot her  jur isdictions  th at  ha ve recognized coha bita nt s in

int est acy legisla tion  an d t hen  tu rn  to t he is su es t ha t m us t be  ad dr essed  in

crea ti ng  su ch a  defin it ion. 

3.  Law in other jurisdictions

The r ecognition of coha bita nt s for t he pu rpose of int esta cy laws is a  recent

de velopmen t . The N or thwest  Terr it or ies,  the on ly C anadian  ju r isdict ion  to

allow cohab ita nt s t o sha re u pon t he in tes ta cy of their d eceased  pa rt ner , did

so on N ovember  1, 1998. Only two Amer ican st at es th at  ha ve abolished

comm on-law m ar ria ge allow cohabita nt s to inh erit u pon th e intes ta cy of th eir

deceased spouse.276 Aus t ra li a  is  the coun t ry tha t  has  gone  the fa r thest  in

recognizin g coha bita nt s in  int est acy legisla tion  with  five sta tes  allowin g

certa in coha bita nt s to sha re in t he est at e of th e deceased par tn er. Another

recent d evelopmen t is t he 1995 Waggoner Workin g Draft. Th is is a pr oposed

am endm ent  to th e Un iform Probate Code tha t ,  whi le  not  accepted by the

Edit orial Board of the Un iform Probate Code,  remains an  in terest ing

ap pr oach t o law r eform in  th is a rea . Ea ch will be r eviewed in  tu rn .

a.  American law

i.  New Hampshire

Section 457:39 of th e Marriages Act of New Ham pshire reads a s follows:

457:39 Persons cohabiting and acknowledging each other as husband and wife,
and generally reputed to be such, for the period of 3 years, and until the
decease of one of them, shall be deemed to have been legally married.
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  A n n o t a t i on  t o  s e ct i on  f ou n d  i n  N e w  H a m p s h i r e  S t a t u t e s  A n n o t a t e d .

278
  Hill ia rd  v. Ba ldw in  (1911),  76  N.W.  142 , 80  A.  139 .

279
  E m ers on  v. S h a w  (1876),  56  N.H.  418 .

280
  1997  O.R.S . , t i t .  12  c . 112 .

New Ha mpsh ire does not recognize the validity of common-law ma rr iage,

excep t  to the ext en t  of th is  se ct ion .277 This  section en su res  th at  a comm on-law

spouse can sh ar e upon t he int esta cy of th e deceased spouse wher e th e

requ iremen ts of the section ar e met . It does not, however, validat e a

polygamous  marr iage278 and  it  on ly applies  to persons  who are  competent  to

marry  each  other .279 Th is  mea ns i t  doe s n ot  exten d t o sa me-sex couples  or  to

opposite-sex couples where one is m ar ried t o someone else.

ii.  Oregon

In 1992, Section 112.017 of th e Intestate,  Succession and Wills Act280 of

Oregon came into force. It reads as follows:

112.017  Person considered spouse for purposes of ORS 12.017 to 112.045

For purposes of ORS 112.,017 to 112.045, a person shall be considered the
surviving spouse of a decedent under either of the following circumstances:
(1)  The person was legally married to the decedent at the time of the decedent’s
death.
(2)  The person and the decedent, although not married but capable of entering
into a valid contract of marriage under ORS chapter 106, cohabited for a period
of at least 10 years, the period ended not earlier than two years before the death
of the decedent, and:

(a) During the 10-year period, the person and the decedent mutually
assumed marital rights, duties and obligations;
(b)  During the 10-year period, the person and the decedent held
themselves out as husband and wife, and acquired a uniform and general
reputation as a husband and wife;
(c)  During at least the last two years of the 10-year period, the person
and the decedent were domiciled in this state; and
(d) Neither the person nor the decedent was legally married to another
person at the time of the decedent’s death. 

This  definit ion en su res  th at  a coha bita nt  can not  be in  comp etit ion wit h t he

su rv ivin g lega l spouse. 



103

281
  La wr en ce W a ggon er  is a  P r ofes sor  of La w a t t h e U n ive r sit y of M ich iga n  a n d t h e D ir ect or

of Resear ch  an d Ch ief  Repor ter ,  Jo in t  E di tor ia l  Board  for  th e  U n i for m  P rob a te C od e.

b.  1995 Waggoner Working Draft

Pr ofessor Lawr ence Waggoner 281 ha s pr epa red  th e 1995 Wa ggoner Wor kin g

Draft ,  which  i s a  proposed  amendment  to the Un iform Probate Code. Un like

New Ha mpsh ire an d Oregon, he does not su ggest th at  comm itt ed par tn ers be

tr ea te d t he  sa me  as  lega lly ma rr ied sp ouses . He p roposes  th at  th ey re ceive

som et h in g le ss  than  wou ld  a  lega lly m arr ied s pou se . This  app roach

encourages people to ma rr y an d avoids th e criticism t ha t h is proposal does

noth ing more t ha n r ecognize comm on-law m ar ria ge, which h as been

ab olished in  35 Amer ican  st at es. Th e oth er m ajor d iffere nces a re t ha t h is

definition of a committ ed par tn er includes cohabita nt s an d sam e-sex couples

and d oes  not  in clu de  a  sp ecified p er iod  of cohabi ta t ion .

He consid ere d in cludin g a m inim um  per iod of coha bita tion  in t he

defin it ion  but  eventua l ly  rejected tha t  op t ion  because i t  can  be both  under -

inclus ive an d over-inclus ive. Ther e will be commit ted  sa me-sex couples  whe re

one of th e par tn ers is dying of AIDS who ha ve not coha bited for the r equired

pe r iod . Ther e will a lso be  pe ople who have cohabi ted  for  a  lon g per iod  bu t

who ar e NOT living in a m ar ria ge-like relat ionship. The r esult  could be

deser ving r elat ionsh ips of short  du ra tion  th at  wer e excluded  an d u nd eser ving

relat ionships of long dura tion th at  were included. In  his opinion, it is bett er

to de a l wit h  the p er iod  of cohabi ta t ion  by ra is in g a  pr es umpt ion  ba se d on

th a t p er iod of coha bit a ti on. 

His proposal is as follows:

SECTION [Insert Appropriate Number]. INTESTATE SHARE OF
COMMITTED PARTNER.

(a) [Amount.]  If an unmarried, adult decedent dies without a valid will
and leaves a surviving committed partner, the decedent’s surviving committed
partner is entitled to:

(1) the first [$50,000], plus one-half of any balance of the intestate
estate, if:

(i) no descendant or parent of the decedent survives the
decedent, or;
(ii) all of the decedent’s surviving descendants are also
descendants of the surviving committed partner and there
is no other descendant of the surviving committed partner
who survives the decedent.
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(2)  one-half of the intestate estate, in cases not covered by
paragraph (1).

(b) [Committed Partner; Requirements.]  To be the decedent’s
committed partner, the individual must, at the decedent’s death: (I) have been an
unmarried adult; (ii) not have been prohibited from marrying the decedent under
the law of this state by reasons of a blood relationship to the decedent; and (iii)
have been sharing a common household with the decedent in a marriage-like
relationship. Only one individual can qualify as the decedent’s committed partner
for purposes of this section.

(c)  [Common Household.]  For purposes of subsections (b) and (e),
“sharing a common household” or “shared a common household” means that the
decedent and the individual shared the same place to live, whether or not one or
both had other places to live and whether or not one or both were physically
residing somewhere else at the decedent’s death. The right to occupy the
common household need not have been in both of their names.

(d) [Marriage-like Relationship; Factors.] For purposes of subsection
(b), a “marriage-like relationship” is a relationship that corresponds to the
relationship between marital partners, in which two individuals have chosen to
share one another’s lives in a long-term, intimate, and committed relationship of
mutual caring. Although no single factor or set of factors determines whether a
relationship qualifies as marriage-like, the following factors are among those to
be considered:

(1) the purpose, duration, constancy, and degree of exclusivity of
the relationship;
(2) the degree to which the parties intermingled their finances,

such as by maintaining joint checking, credit card, or other types of
accounts, sharing loan obligations, sharing a mortgage or lease on the
household in which they lived or on other property, or titling the
household in which they lived or other property in joint tenancy;

(3)  the degree to which the parties formalized legal obligations,
intentions, and responsibilities to one another, such as by one or both
naming the other as primary beneficiary of life insurance or employee
benefit plans or as agent to make health care decisions;

(4) whether the couple shared in co-parenting a child and the
degree of joint care and support given the child;

(5) whether the couple joined in a marriage or a commitment
ceremony, even if the ceremony was not a type giving rise to a
presumption under subsection (e)(3); and

(6)  the degree to which the couple held themselves out to others
as married or the degree to which the couple held themselves out to
others as emotionally and financially committed to one another on a
permanent basis.

(e)  [Presumption.]  An individual’s relationship with the decedent is
presumed to be marriage-like if:

(1) during the [six] year period next preceding the decedent’s
death, the decedent and the individual shared a common household for
periods totaling at least [five] years;

(2)  the decedent or the individual registered or designated the
other as his [or her] domestic partner with and under procedures
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established by an organization and neither partner executed a document
terminating or purporting to terminate the registration or designation;

(3) the decedent and the individual joined in a marriage or a
commitment ceremony conducted and contemporaneously certified in
writing by an organization; or

(4) the individual is the parent of a child of the decedent, or is or
was a party to a written co-parenting agreement with the decedent
regarding a child, and if, in either case, the child lived before the age of
18 in the common household of the decedent and the individual.

(f)  [Force of the Presumption.]  If a presumption arises under
subsection (e) because only one of the listed factors is established, the
presumption is rebuttable by a preponderance of the evidence. If more than one
of the listed factors is established, the presumption can only be rebutted by clear
and convincing evidence.

At  presen t , he  th inks  the idea l approach  i s a  combina t ion  of the  legi sla t ion

proposed in the Working Draft a nd a  registra tion system of the t ype

established in Hawaii for sam e-sex couples.282 The regist ra t ion  sys tem tha t

he h as in  min d, however, would exten d to both sa me-sex couples an d

opposite-sex couples.

The Committed P art ner St udy283 lend s su pport  to t he fa ctors list ed in

th e Wa ggoner  Workin g dr aft . The  au th ors m ad e t he  following findin gs:284

Apart from the question of whether committed relationships should be defined
the same for same-sex and opposite-sex couples, the findings support the
approach adopted in the Waggoner Working Draft for defining a committed
relationship. Observable factors closely correspond to self-definitions of a
committed relationship and can be associated with a preference for having a
committed partner inherit. A comparison of the factors found in the Waggoner
Working Draft and those generated from this study show a substantial
correspondence. Most notably, the findings support the Draft’s use of shared
debt and shared ownership of assets as well as the naming of a partner as a
beneficiary of life insurance or as health care decision maker as factors to be
considered in finding a committed relationship. They also support raising a
presumption in favor of finding a committed relationship if it is shown that the
decedent and the individual shared a common household for at least five years.
The study supports modifying the Draft to include more examples of observable
symbols of partners’ feelings of commitment, such as joint gifts to charity or an
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exchange of a symbol of the relationship. The findings also support adding one
or more of these indicators to the list of those raising a presumption in favour of
finding a committed relationship. 

c.  Australia

Aus t ral ia  has  a  number  of s t a t es  t ha t  have  amended  thei r i nt e st acy

leg is la t ion  to recognize cohabitan ts . In  th is  par t , we compare the  terminology

an d accompa nying definition us ed in ea ch sta tu te.

i.  New South Wales

In  New Sou th  Wa les,  the in tes tacy le gis la t ion  recognize s d e fa cto

relationships.285 Section 32G of the Wills , Probat e an d  Adm in is trat ion  Act

1898286 defines the relevant t erms a s follows:

‘De facto Relationship’ means the relationship of a man and a woman living
together as husband and wife on a bona fide domestic basis although not
married to each other.
‘De facto wife’, in relation to a man dying wholly or partially intestate, means a
woman who, at the time of death of the man:

(a) was the sole partner in a de facto relationship with the man; and
(b) was not a partner in any other de facto relationship.

De facto husb and i s t hen  de fin ed  in  a  simila r  fash ion .

New  Sout h Wa les does  not  tr ea t d e facto r ela tion sh ips in  exa ctly t he

sam e fash ion a s a legal spouse. If the intest at e leaves a legal spouse or a de

facto spouse but  no i ssue,  the survivor  rece ives  the en t ire  es ta te . I f the

int esta te leaves a  legal spouse an d issue, th e legal spouse receives the

househ old cha tt els, $150,000, plus one-half of th e residu e.287 I f the  in testa te

leaves a  de  facto sp ouse  and i ss ue of a nother  rela t ion sh ip , t he d e fa cto sp ouse

rece ive s t he s pou sa l sha re on ly i f the de fa cto sp ouse  wa s t he d e fa cto sp ouse

of the  in testa te  for  a  cont inuous  per iod  of not  less  than  two years  pr ior  to the



107

288
  Ibid . a t s . 61 B (3 b).

289
  Ibid . at  s. 61 B (3B )(b)(ii). See  L. W illm ott , D e  F a ct o R e l a t io n s h i p s L a w  ( S yd n e y : L B C

Informa t ion  Serv ices , 1996)  a t  295-97 .

290
  I bi d . a t s . 61 B (3 A).

291
  Ad m in ist ra tion  an d  Pr oba te A ct  19 19  (SA ).

292
  Fa m ily  R ela tion sh ip s A ct  1975 (SA) as  am .  by Fa m ily  R ela tion sh ip s A ct A m en d m en t A ct

19 84  (SA ).

deat h of the int esta te;288 other wise, the en tire es ta te pa sses to th e issue.

Where, however , a l l of the  is sue  of the  in testa te  a re a l so i ssue of the  de  facto

spouse, the de facto spouse receives the spousal sha re an d there is no

minimu m period of cohabitat ion requ ired.289

If the in test at e is sur vived by both  a legal spouse a nd a  de facto spouse,

th e legal spouse will receive the s pousal sh ar e un less two condit ions ar e met .

First, th e de facto spouse must ha ve been th e de facto spouse of the intestat e

for  a  cont inuous  per iod  of not  less  than  two years  pr ior  to dea th .  Second, the

in tes ta te  must  not ,  dur ing the  whole or  any  par t  of tha t  per iod , l ive with  the

legal s pouse. I f th e tw o condit ions a re m et, t he d e facto spous e will ta ke t he

spousal sh ar e; oth erwise th e legal spouse receives the spousa l sha re.290

ii.  South Australia

Section 4 of the Adm inistration and Probate Act 1919291 of Sou th  Aus t r al ia

defines  spous e to in clude a  pu ta tive s pouse. A pu ta tive s pouse is  defined  in

section 11 of the Family Relationships Act 1975 292 as follows:

11(1) A person is, on a certain date, the putative spouse of another if he is, on
that date, cohabiting with that person as the husband or wife de facto of that
other person and---

(a) he---
(I) has so cohabited with that other person continuously for the
period of five years immediately preceding that date; or
(ii) has during the period of six years immediately preceding that
date so cohabited with that other person for periods aggregating
not less than five years; or

(b) a child, of which he and that other person are the parents, has been
born (whether or not the child is still living at the date referred to above).
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The  su rvivin g coha bita nt  mu st  be a  pu ta tive s pouse a s of the d at e of deat h if

he or sh e is to sha re u pon th e intes ta cy of th e deceased par tn er.293

A puta tive spouse is tr eat ed in t he sa me fash ion as a  legal spouse. The

surviving puta tive spouse receives the ent ire estat e if the deceased ha d no

sur viving issue.294 If th e decea sed is  als o sur vived by is su e, th e pu ta tive

sp ouse  rece ive s t he p er son a l ch a t tels of t he in tes ta te,  $10,000 p lu s on e-h a lf of

th e bala nce.295 If the deceased is survived by both a  legal spouse an d a

put at ive spouse, the spousa l sha re is divided equa lly between t he t wo

spouses.296 

iii.  Northern Territory

Section 6(1) of the Adm inistration and Probate Act297 of the  Nor thern

Territory defines de facto partner a s follows:

‘de facto partner’, in relation to a deceased person means,

(a) where the deceased was a man--a woman who, immediately before the
man’s death, was living with him as his wife on a bona fide domestic
basis although not married to him; and

(b)  where the deceased was a woman--a man who, immediately before the
woman’s death, was living with her as her husband on a bona fide
domestic basis although not married to her.

The Northern  Territory does not treat  the de facto partn er in th e same

fashion as a  legal spouse.298 If th e int est at e is n ot su rvived  by issu e bu t is

su rvived by a  lega l spou se a nd  pa ren ts , siblin gs, or iss ue  of siblings, t he  lega l
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spouse receives the per sonal chat tels of the int esta te,299 $500,000 plus one-

ha lf of the ba lan ce.300 If the in test at e is sur vived by a legal spouse an d issue,

the lega l spou se  rece ive s $ 120,000 p lu s on e-h a lf of t he ba la nce if ther e is on e

chi ld  or  one-th i rd of the  ba lance  if there a re  two or  more  ch i ldren .

If ther e is a de facto par tn er bu t n o spouse, th e de facto part ner  will be

tr eat ed like a legal spouse if th e intes ta te is n ot sur vived by issue. Wher e,

however, the int estat e is survived by a de facto part ner a nd issue, the de

facto spouse will only receive the spousal shar e in two circumstan ces:

(1) if all or some of the issue of the int esta te a re a lso issue of the de facto

spouse,  or  

(2) the  de  facto par tner  was the  de  facto par tner  of the  in testa te  for  a

cont inuous  per iod  of not  less  than  two years  immedia tely preceding the

in tes ta te ’s  dea th .

The  issu e will re ceive th e en tir e est at e, however , if neith er circu ms ta nce is

sat isfied.

Wh er e t he in tes ta te is s urvived  by bot h  a  lega l spou se  and a  de  facto

pa rt ne r, s pecial r ule s a pply. 301 The legal spouse will take the spousal sha re

unless one of two circumsta nces exist:302

(1) the  de  facto par tner  was the  de  facto par tner  of the  in testa te  for  a

cont inuous  per iod  of not  less  than  two years  immedia tely preceding the

int e st a t e’s  dea th and  the int e st a t e d id  not  a t  any t ime  dur ing tha t

pe r iod  live with  the p er son  to wh om he or  sh e was m arr ied; or

(2) t he in tes ta te is a lso su rvived  by is su e of t he in tes ta te a nd d e fa cto

par tner .
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If th ese circum st an ces exist , th e de fact o spouse t ak es t he s pousa l sh ar e in it s

entirety. In all other circumsta nces, the legal spouse receives the spousal

sha re. 

iv.  Australian Capital Territory

For  the p urpos es  of the in tes tacy provis ion s,  se ct ion  44 (1) of t he

Adm inistration and Probate Act 1929  of the Au st ra lian  Ca pi ta l Ter r it ory

defines  spous e to m ean : (a) t he le gal s pouse of th e int est at e, or (2) the e ligible

part ner of the int estat e. ‘Eligible partner ’ is defined as follows:303

“eligible partner”, in relation to an intestate, means a person other than the
intestate’s legal spouse who--
(a)  whether or not of the same gender as the intestate--was living with the
intestate immediately prior to the death of the intestate as a member of a couple
on a genuine domestic basis; and
(b) either:

(I) had lived with the intestate in that manner for 2 or more years
continuously prior to the death of the intestate; or

(ii) is the parent of a child of the intestate who had not attained the
age of 18 years at the date of death of the intestate.

Th e in te st acy r ule s of th e Aust ra lian  Ca pit al T err itor y tr ea t a  lega l

sp ouse  and a n  el igible p a r tner  in  the s ame fa sh ion . I f the in tes ta te is n ot

survived by issue, the surviving legal spouse or eligible part ner receives the

ent ire est at e.304 If th e in te st at e is su rvived by iss ue , th e su rvivin g lega l

spouse or eligible par tn er r eceives th e persona l chatt els of th e intes ta te,

$150 ,000 , plu s on e-h a lf of t he ba la nce if ther e is on e ch ild,  and on e-t h ir d of

th e bala nce if th ere a re t wo or m ore children.305 The i ssue take  the rest  of the

esta te.

Special rules govern if the int estat e is survived by both a legal spouse

and an  e ligible par tner .306 If th e eligible pa rt ner  ha s lived a s t he e ligible

par tn er of the int esta te continu ously for a per iod of less th an  five years

imm ediat ely before th e intes ta te’s deat h, th e spousal sh ar e is to be divided

equ a lly be tw een  th e lega l spouse a nd  th e elig ible p a rt ne r. I f, howeve r, t he
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eligible pa rt ner  ha s lived a s t he e ligible pa rt ner  of th e int est at e contin uou sly

for  a  per iod  of five  years or  more  immedia tely before  the in tes ta te ’s  dea th ,  the

eligible p ar tn er r eceives t he  spou sa l sh ar e exclus ively.

v.  Queensland

In 1997, t he S uccession  Act 1981307 of Queensland  was  amended  to a l low de

facto spouses  to share upon the  in testacy  of the ir  deceased par tner .308 Section

1 of the Act defines de facto spouse as follows:

“de facto spouse”, of a deceased person, means a person who--
(a) has lived in a connubial relationship with the deceased person for a
continuous period of at least 5 years ending on the death of the
deceased person; or
(b) within the period of 6 years ending on the death of the deceased
person, has lived in a connubial relationship with the deceased person for
periods totaling at least 5 years that include a period ending on the death
of the deceased person.

In  Qu een sla nd , a d e facto sp ouse is  tr ea te d in  th e sa me  fash ion a s a  lega l

spouse. If the deceased is su rvived by a de facto spouse but n o issue, the de

facto spouse receives the ent ire estat e. If the deceased is survived by the de

facto spouse an d issue, the de facto spouse receives the household chat tels,

$150 ,000  plus on e-h a lf of t he ba la nce if ther e is on e ch ild or  one-t h ir d of t he

bala nce if th ere a re t wo or m ore children.

In situa tions in which th e deceased is survived by both a  legal spouse

and a  de  facto sp ouse , sect ion  36  es tabl ishes  a  se t  of ru les t ha t  de ter min e h ow

the s pou sa l sha re will be d is t r ibu ted  be tween  the s pou se  and t he d e fa cto

spouse. According to this section, the spousal sha re will be distribut ed:

(a ) accord ing  to d is t r ibu t ion  agreement  en tered in to by the  surv iv ing

sp ouse  and t he s urviv in g de fa cto sp ouse , or

(b) accord ing  to a  d is t r ibu t ion  order ,  

C th e court  ma y dist ribu te t he e nt itlem ent  in t he w ay it

consid er s ju st  and  equ it able, 

C no ass umpt ion  is  to be  made  in  favou r  of an  equa l d is t r ibu t ion

as a  st a rt ing poin t or  oth er wise , and
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C a  cour t  may d is t r ibu te t he en t it lemen t  solely t o a  sp ouse  or

solely to a de facto spouse.

(c)  in equal sh ar es if at t he t ime of distr ibut ion both  spouses ha d been

given  not ice  of the ir  r igh t  to obta in  a  d is t r ibu t ion  agreement  or  ob ta in  a

cour t  d is t r ibu t ion  order  and  have  not  en tered in to an  agreement  or

ma de applicat ion within  the t hree m onths a fter notice is served.

d.  Northwest Territories

For per sons who die intest at e in th e North west Ter ritories a fter November 1,

1998, t he d efinit ion of spouse h as  been  expa nd ed t o include cer ta in

cohabi tan ts.  Th e d efin it ion  of sp ouse  is  a s fol lows:309

“cohabit” means to live together in a conjugal relationship, whether within or
outside marriage;

“spouse” means a man, where the person who died intestate was a woman, and
a woman, where the person who died intestate was a man, who, immediately
before the death, . . .

(c) was cohabiting, outside marriage, with the person who died intestate,
if they

(i) had cohabited for a period of at least two years, or
(ii) had cohabited in a relationship of some permanence and were 
together the natural or adoptive parents of a child.

The  Nort hwe st  Ter rit ories t rea ts  a s ur viving coha bita nt  who falls w ith in t he

definition of spouse in t he sa me fash ion as a  legally mar ried spouse. Wher e,

however , th e int est at e is su rvived  by both  a m ar ried  spous e an d a  coha bita nt

wh o fa lls w it h in  the d efin it ion  of sp ouse , t he s pou sa l sha re p ass es  to the

cohabitan t  and  not  the  marr ied spouse.310

4.  How should “cohabitant” be defined?

a.  What degree of commitment suggests that the deceased would want his or her surviving
cohabitant to share in the estate?

Few researchers ha ve asked how cohabitant s would want  their esta te

distr ibut ed upon dea th . The stu dies th at  ha ve been condu cted show th at

ther e is s upp or t  for  a llowing a  su rviv in g coh abi tan t  to sh a re in  the est a te of

th e deceased coha bita nt  wher e th e relat ionship is one of comm itm ent  an d

s ignificant  dura t ion .  Beyond th is , no pa t tern  emerges  as  to the  share  of the
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311
  See  d i scuss ion  in  Ch apt e r  4  a t  53-55 .

312
  A re la t ionsh ip  i s  a  pre lu de  to  ma rr ia ge  when  th ey are  m ar r ied  wi th in  one  year  of when

t h e y  st a r t e d  t o c oh a b i t .

313
  Th is a pp roa ch i s s u pp ort ed  by t h e C om m itt ed  P ar tn er  St u dy , supra ,  no te  109 .

314
  Ther e  are  a ut hors  w ho th ink i t  i ronic  to  descr ibe  comm on-law un ions  as  be ing m ar r iage-

lik e. F or  exa m pl e, s ee  S. A . J a m es , “As if T h ey W er e H u sb a n d a n d W ife, A C r it iqu e of D e

F act or R ela tion sh ip P rop er ty  La w in  Victor ia ” (1997 ) 15:1 L aw  in  Con t. 5 3. At  pa ge 6 0-61 , h e

wr i t e s :

I t  i s  i ronic ,  cons ider ing  t ha t  de  fac to  re la t ionsh ip  legis la t ion  could  be  seen a s  a

ne cessa ry  ack now ledg m en t of th e div er sit y of rela tion sh ips (a nd  in som e ca se s of a

con s ci ou s  es ch e w a l of m a r r i a ge , i ts  le ga l  t r a p p in g s a n d  v al u es , b y t h e  pa r t n e rs ), t h a t

th e  de  fac to  re la t ionsh ip  i s  descr ibed in  te r ms  of l iv ing  or  h aving l ived  togeth er  as i f

they w ere husba nd  an d w ife. How  th en , does on e fit d iver se, a lter na tive  re lat ions hip s

wi th in  a  leg a l fr a m ew or k b y in fer en ce fr om  con du ct w it h ou t a  h igh  de gr ee  of

ar t i f icia l i ty  a t  best ,  d is tor t ion at  worst .  In  a ny cas e,  wha t  does,  ‘l iving as i f  t h e y w e r e

h u sb a n d a n d w ife’ m ea n ? Th e p h ra se  see m s t o im ply  a  m on olit h ic exp er ien ce w h ich

glosses  over  d ivers i ty  even  with in  he ter osexual  m ar r iage .  Wh at  d oes  i t  mean  to  l ive as

i f  one  wer e  a  ‘wife’?  Might  th is  not  consol ida t e  t ra di t ional  m odels  of  femin ini ty?  There

seems ,  for  ins ta nce ,  to  be  a  s i lent  requ i rem ent  th a t  t her e  be  a  cont inu ing possess ive ,

h e t er o-s ex u a l , q u a si -’con t r a ct u a l’ e le m e n t, s in ce  com p a n i on s h ip  a n d  ot h e r  n on -s ex u a l

r e l a t io n s h i p s a r e  s e e m i n g ly  e xc lu d e d .

surviving cohab itan t .311 Given  the lack of st a t is t ica l evid en ce, w e a re left  to

infer intent ion from the degree of comm itment  to perman ence evidenced in

th e re lat ionsh ip. Th e cha llenge w ith  coha bita nt s is t ha t t hey live in

rela t ion sh ips t ha t  have va ryin g degrees of com mit men t . The r ela t ion sh ip  can

be one of th e following: 1) short -lived with  litt le or n o person al comm itm ent ,

2) a prelud e to ma rr iage,312 3) a t ria l ma rr iage, 4) a  st ab le un ion bu t wit h n o

in ten t ion  tha t  the  par t ies have any  respons ib il ity  to each  other  should they

se pa ra te or  sh ould  one of t hem  die, 5) a  rela t ion sh ip  in volv in g a  lifelong

commitment  to the  other  par tner , or  6) a  re la t ionship  a t  some other  poin t

along th e comm itm ent  cont inuu m. We ar e forced to rely on the in ference tha t

the great er th e commitment  to permanen ce, the more likely the intestat e

wou ld  wa nt  the s urviv in g coh abi tan t  to rece ive  a  gener ous p or t ion  of the

esta te. 313

But  wha t degr ee of comm itm ent  suggests  th at  th e deceased would wan t

th e su rvivin g coha bita nt  to sh ar e in t he e st at e? In our  opinion, t he on ly

cohab itan t s  who would have such  an  inten t ion  a re  those who cohab it  in

mar riage-like relationships.314 By th is  we  mean  a  r el a tionsh ip  tha t  has

int erdepen dence an d a pu blicly acknowledged commitm ent  to perm an ence.

Cas ua l rela tion sh ips, sh ort  ter m t ria l ma rr iages , an d st ab le un ions wit h n o

evidence of commitm ent  to th e other p ar tn er do NOT ha ve the d egree of
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315
  Accord ing  to  the  c l a s s i fi ca t ions  d i scussed  in  Chap t e r  3 ,  a  comm on- law u n ion  tha t  i s  a

pre lu de  to  ma rr ia ge  i s  a  un ion wher e  two person s  l ive  together  before  ma rr ia ge  an d m ar ry

wi th in  one  yea r  o f  se t t ing  up  th e  househ old .  See  Chap te r  3  a t  38 .

316
  Mar k  J ohnson ,  Apr i l  4 ,  and  Apr i l  18 ,  1996 .

317
  In  th e cla ss es  of coh a bit a n ts  de scr ibe d a bov e, s u ch  a  re la ti on sh ip  wou ld  be  a  st a ble  u n ion s

wi th  no  evidence  of comm itmen t  to  th e  o ther  p ar tn er .

318
  Dom esti c R ela tion s A ct , R .S .A. 1 98 0, c . D -37 , s.  16 .1; Fa m ily  R ela tion s A ct ,  R .S .B.C.  1996 ,

c. 1 28 ., s . 89 ; Fa m ily  M ai n ten an ce Act , R .S .M . 19 87 , c. F -20 , ss  4(3 )) a n d 1 0; Fa m ily  S erv ices

A ct , S .N .B . 19 80 , c. F -2.2 , ss  11 2(1 ) & 1 12 (3); Fa m ily  L aw  Act ,  R .S .N.  1990 ,  c.  F -2 , s .  39 ;

Fam ily  M ai n ten an ce Act , R .S .N .S . 19 89 , c. 1 60 , s.  3; Fa m ily  L aw  Act ,  R .S .O .  1990,  c.  F -3 , s s

29 -30 ; Fa m ily  L aw  Act , S .P .E .I.  19 95 , c. 1 2, s s 2 9-3 0; T h e Fa m ily  M ai n ten an ce Act ,  S .S . 1990-

91 .c. F -6.1 , s.  4; Fa m ily  Pr oper ty a n d  S u pp ort A ct , R .S .Y. 1 98 6, c . 63 , s.  35 ; Fa m ily  L aw  Act ,

S. N .W .T . 19 97 , c. 1 8, s . 15 ; N u n a v u t  A ct ,  S .C . 1993 ,  c.  28 , s .  29(1)  as  am .  by  S .C. 1998 ,  c.  15 ,

s .4 .

319
  E sta te A d m in ist ra tion  Act , R .S .B .C . 19 96 , c. 1 22 , s.  76 ; D ep en d e n ts  R el ief  A ct ,  S .M. 1989-

90 , c. 4 2, s . 2(1 ); Pr ovi sion  for D epen d an ts A ct , R .S .N .B . 19 73 , c. P -22 .3,  s. 1 ; S u ccess ion  L aw

(cont in u ed ...)

commitment  necessary to infer  tha t  major i ty of such  in tes ta tes would want

th e su rvivin g coha bita nt  to sh ar e in t he e st at e. Nor s hou ld a  rela tion sh ip

th at  is a  pr elu de t o ma rr iage 315 be taken int o account . People in such

rela tion sh ips a re n o differe nt  from people wh o ar e en gaged  to be m ar ried  in

th e n ea r fu tu re , and  ma rr ia ge sh ould  tr igger  righ ts  of such  couple s. 

On e com men ta tor  cr it icized  our  app roach in  de ter min in g in ten t ion  of

cohabita nts. 316 In h is opinion, coha bita nt s live together becau se th ey

conscious ly  choose not  to get  marr ied  and  they  do not  want  the r igh ts  and

obliga t ions  of marr ied  persons  imposed  upon themselves . While they might

feel  a ffect ion  for  the ir  companion ,  thei r  pr imary goa l  is  to ensure  secur i ty for

their own children. We recognize tha t such cohabita nts exist,317 bu t  we  do not

accept th e proposition t ha t a ll cohabita nt s act in  th is ma nn er. As indicated

above, ther e ar e a va riety of different levels of comm itm ent  exhibited by

th ose who cohabit . Our  ta sk is  to iden tify th ose who wish  th eir s ur viving

cohab itan t  to share in  the ir  e sta te .

b.  How do we describe such a relationship?

At present ,  no Canadian  in testa te  success ion  s ta tu te  other  than  tha t  of the

Nor thwest  Terr it or ies r ecognize s coh abi tan ts a nd on ly a  few Amer ica n  and

Aust ra lian  st at es do so. Ma ny p rovin cial st at ut es in  Ca na da , however , ha ve

exten de d p rotect ion  to cohabi tan ts in  the a rea  of su pp or t  obl iga t ion s, 318

family relief,319 and  wrongful  dea th .320 Most definitions requir e th at  th e
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319
  ( .. . cont inu ed)

R eform  Act , R .S .O . 19 90 , c. S -26 , s.  57 ; Dep en d an ts of  a D eceas ed  Per son  R elief  Act ,  R .S . P . E . I .

19 88 , c. D -7, s . 1; T h e Dep en d an ts’ Rel ief A ct , 19 96 , S .S . 19 96 , c. D -25 .01 , s.  2; Dependan ts

R elief  Act , R .S .N .W .T . 19 88 , c. D -4, s . 1; Dependan ts  Re l ie f  Ac t , R .S .Y.  1986 , c . 44 ,  s . 1 ;

N u n a v u t  A ct ,  S .C . 1993 ,  c.  28 , s .  29(1)  as  am .  by  S .C. 1998 ,  c.  15 , s .  14 .

320
  Fa ta l A ccid en ts A ct , R .S .A. 1 98 0, c . F -5, s . 1(a .1); Fa m ily  Com pen sa tion  Act , R.S .B.C .

19 96 , c. 1 26  , s.  1; Fa ta l A ccid en ts A ct , R .S .M . 19 87 , c. F -50 , s.  3(5 ); Fata l  Acc iden ts  Ac t ,

R.S.N.B.  1973,  c .  F-3 as  am .  by An  Act  to a m en d  th e Fa ta l A ccid en ts A ct ,  S .N .B .  1995 , c . 36 ,  s .

1 ;  Fa ta l In ju ries  Act , R .S .N .S . 19 89 , c. 1 63 ., s . 13 ; Fa m ily  L aw  Act , R.S .O.  19 90 , c. F -3, s s 1 (1),

29 , 61 ; Fa ta l A ccid en ts A ct , R.S .P .E .I. 1 98 8, c. F -5, s . 1(f).

321
  Th is w or di n g for m s p a r t of t h e d efin it ion  of sp ou se  in  th e r ece n t a m en dm en ts  to t h e

Dom esti c R ela tion s A ct .  See  Dom es t ic Re la t ions  Am endm ent  Ac t ,  1999, S.A. 1 999 . 

322
  Fa m ily  L aw  Act ,  R .S .O.  1990,  c . F-3 .  The  def in i t ion  of coha bi t  foun d in  s .  1  i s  incorpora ted

in to d efin iti on  of sp ou se  foun d in  s. 2 9 of t h e Act .

323
  Fa ta l A ccid en ts A ct , R.S .A. 1 98 0, c. F -5, s . 1(a .1).

324
  S u ccessi on  Act  19 81  (Qld ).

325
  (1980 ), 17 R.F .L. (2d) 37 6 (On t. D ist . Ct .). This  cas e h as  been  cited  by t he  SC C in  M . v. H .,

supra ,  note  268 a t  pa ra .  59 as  set t ing ou t  th e gener al ly  accepted ch ar acter is t ics  of a  conjuga l

r e l a t io n s h i p .

rela t ion sh ip  be  marr ia ge-lik e for  a  sp ecified p er iod . The p er iod  of

cohab ita t ion  in  Canada  var ies  from one  to five  years, with  the  mos t  common

per iod being t hr ee yea rs . The p hr as e us ed t o describe a  ma rr iage-like

relationship also varies and includes:

C coha bite d in  a m ar ria ge-like rela tion sh ip321

C live toget her  in a  conju gal r elat ionsh ip, wh eth er w ith in or ou ts ide

mar r iage322

C livin g t ogether  a s h usb and a nd w ife

C held out by th e deceased in the commu nity in which th ey lived as th e

deceased’s  consor t 323

C lived in  a  connubia l r ela t ion sh ip  with  the decease d p er son 324

C held  th ems elves out  as  hu sba nd  an d wife

Definit ions of this  typ e lea ve it t o th e judge  to define w ha t is  a m ar ria ge-like

re la ti onship. F or exa mp le, Molod owich  v. Pent t inen 325 estab li shes the

gener ally a ccept ed cha ra cter ist ics of a conju gal (i.e., ma rr iage-like)

relationship.
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326
  For  exa m ple, com pa re  th e list  of factors  consid er ed b y th e ju dge  in M olod ow ich  v .

P en t ti n en , ibid . a t 3 80  wi th  th e lis t of fa ctor s s et  ou t i n  th e 1 99 5 W a ggon er  Wor ki n g D r a ft.

Th e 1995 Waggon er  Wor kin g Draft  di ffer s fr om the Canadian  app roach

in t wo key a spects . Fir st , it de fines a  ma rr iage-like r elat ionsh ip a s “a

relationship tha t corresponds to the relationship between marita l partn ers,

in w hich  tw o individ ua ls h ave  chosen  to sh ar e one a not he r’s lives i n a  long-

ter m, int ima te, an d comm itt ed rela tionsh ip of mu tu al carin g.” Then  it set s

out  a  non-exhaus t ive l is t  of factors  the cour t  i s to cons ider  when determining

if a  rela t ion sh ip  qu a lifies a s m arr ia ge-lik e. Th es e fa ctors a re s im ila r  to the

ones some Can adian  judges consider in determinin g if a rela tionship is

mar riage-like under the other definitions.326

In  choosing th e ap pr opria te d escript ion of the r elat ionsh ip, we elim ina te

an y definition tha t requ ires the couple to hold each other out  as h usban d an d

wife. This is un desira ble becau se in t oday’s society th ere is no need t o

intr oduce your cohabitan t a s a spouse an d ma ny comm itted coha bitan ts do

not do th is. In choosing between  th e rem ain ing ter ms, it is best  to choose a

ter m t ha t will be clear ly under stood by most Albert an s. For th is rea son, we

pr efer  the t er m “ma rr ia ge-lik e” over  “conju ga l” or  “conn ubia l”. We do,

however, thin k th at  th e definition of ma rr iage-like us ed in t he Waggoner

Working  Draft  would add  increased cer ta in ty  and recommend the  adopt ion  of

h is defin it ion  of the  term.

Th e r em ain in g ques t ion  is  wh et her  the legis la t ion  sh ould  conta in  a  non-

exhaus t ive l is t  of factors  a  cour t  should cons ider  to dete rmine  if the

rela tion sh ip is m ar ria ge-like. The a dva nt ages  of list ing t he fa ctors in  th e

legisla tion  ar e as  follows: (1) increa sed cour t d irect ion, an d (2) a re du ction in

the r isk tha t a  court  would just concentr at e on one aspect of the r elationship,

such as how the couple intertwine th eir finances. The down side is that  the

resu lting definition becomes very len gthy a nd complex and m ay be

un necess ar y given t he e xist ing cas e law , which is  not , however , un iform  in it s

appr oach. After furt her  consider at ion, we think  a list of factors would be

use ful d ir ect ion  for  the cou r t  and l it iga nts a nd w e r ecom men d t he a dop t ion  of

such a list of factors.
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327
  S u p r a ,  no te  325 .

328
   I bi d . at  380  qu otin g from  Bla ir J . A. in Wa rwick  v. M in ist er of C om m u n ity  an d  S ocia l

S erv ices  (19 78 ), 5 R .F .L. (2 d) 3 25  a t 3 36  (On t.  C.A .).

329
  Ibid .  a t  381-82 .

Crea tin g such a list  of factors is not a difficult  ta sk becaus e it ha s been

done well by others. In Molod owich  v. Pent t inen ,327 t he  judge  had to

deter min e if a couple had  lived in a conjuga l relat ionship outside m ar ria ge.

Th e ju dge con clu de d t ha t  “ma rr ia ge in volves  a  complex gr oup of h uman

rela t ion sh ips---con ju ga l, s exua l, fa milia l a nd s ocia l a s w ell a s e conomic”328

an d t hen  developed a  list  of factors  to consider  whe n d eciding if a couple wa s

livin g in  a  conjuga l (i.e., m arr ia ge-like) re la ti onship ou ts ide m arr ia ge. Th e

list  of fact ors in cluded  th e followin g:329

1.  Shelter
(a) Did the parties live under the same roof?
(b) What were the sleeping arrangements?
(c)  Did anyone else occupy or share the available
accommodation?

2.  Sexual and Personal Behaviour
(a)  Did the parties have sexual relations? If not, why not?
(b)  Did they maintain an attitude of fidelity to each other?
(c)  What were their feelings toward each other?
(d)  Did they communicate on a personal level?
(e)  Did they eat their meals together?
(f)   What, if anything, did they do to assist each other with problems or
during illness?
(g)  Did they buy gifts for each other on special occasions?

3.  Services:
What was the conduct and habit of the parties in relation to:
(a)  preparation of meals;
(b)  washing and mending clothes;
(c)  shopping;
(d)  household and maintenance; and
(e)  any other domestic service?

4.  Social:
(a) Did they participate together or separately in neighbourhood
and community activities?
(b) What was the relationship and conduct of each of them toward
members of their respective families and how did such families
behave towards the parties?
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330
  Not e th at  th e r esu lt obt ain ed is  sim ilar  to t he  list of fact ors p rop osed  by t he  Br itish

C o lu m b i a  L a w  I n s t i t u t e  i n  i t s r e p or t  e n t i t l ed  Report  on R ecogni t ion of  S pousal  a nd  Fam ily

S ta tus  (199 8) a t p ag e 38 . 

331
  Th is fa ctor  wa s on e of th e fa ctor s p rop osed  by t h e B rit ish  Colu m bia  La w I n st itu te , Report

on  the  Recogni t ion  o f  Spousa l  an d  Fam i ly  S ta tu s , ibid.

5.  Societal:
What was the attitude and conduct of the community toward each
of them and as a couple?

6.  Support (economic):
(a)  What were the financial arrangements between the parties
regarding the provision of or contribution toward the necessaries
of life (food, clothing, shelter, recreation, etc.)?
(b) What were the arrangements concerning the acquisition and
ownership of property?
(c)  Was there any special financial arrangement between them
which both agreed would be determinant of their overall
relationship?

7.  Children
What was the attitude and conduct of the parties concerning children?

On close scru tin y, it becomes a ppa ren t t ha t t his  list  of factors  is ver y sim ilar

to t he  fact ors  list ed b y Wa ggone r. 

We pr opose a list  of factors  th at  is a  blen d of those foun d in  Molod owich

v. Pent t inen  and t he 1995 Waggon er  Wor kin g Draft .330 Ther efore, we

recommend t ha t t he court sh ould consider  th e following factors when

deter min ing if a relat ionship is ma rr iage-like:

C the p urpos e, du ra t ion , con st ancy, a nd d egree  of exclu sivit y of t he

relationship;

C the conduct an d habits of the pa rties in respect of domestic services;

C th e degree to which th e par ties int erm ingled th eir finan ces, such a s by

maint aining joint checking, credit card or other  types of account s,

sh ar ing loan  obligat ions, sh ar ing a  mor tga ge or lea se on t he h ouseh old

in wh ich th ey lived or on ot her  pr opert y, or tit ling t he h ouseh old in

wh ich t he y lived or ot he r p roper ty in  joint  te na ncy;

C th e extent  to which direct or indir ect cont ribut ions ha ve been ma de by

either par ty to the other or to the mut ual well-being of the parties;331

C whe th er t he couple s ha red  in co-pare nt ing a  child a nd  th e degr ee of joint

care  and suppor t  g iven  the  ch i ld ;
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332
  S t a t is t ics  C a n a da , Repor t  on  the  Demographic  S i tua t ion  in  Ca nad a ,  1997 , supra ,  no te  33

a t 4 3-4 8, e sp ecia lly p a ge 4 6. C om m on -la w r ela ti on sh ip s u su a lly e n d w it h  m a r r ia ge or

sep ar at ion. S epa ra tion  is m ore fr equ en t a m ong com m on-la w r ela tion sh ips for m ed in  th e

198 5-19 95 p er iod t h an  th ose for m ed  te n  yea rs  ea rli er . Se e F igu re  13 a t p ag e 47 . 

C th e degree to which th e couple h eld th emselves out t o oth ers a s ma rr ied

or  the deg ree to wh ich  the coup le  held themselves ou t  t o othe rs  a s

emot iona l ly  and financia lly commit ted  to one  another  on  a  permanent

basis.

We s t ress  tha t  no s ingle  factor  or  set  of factors  dete rmines whether  a

rela t ion sh ip  is  marr ia ge-lik e a nd i t  wi ll  a lways  be  a  qu es t ion  of fact .

c.  Should a minimum period of cohabitation be required? If so, what should be that period?

Most  Ca na dia n d efin it ions  impose a  minimu m p er iod of coha bit a ti on. I n

cont ras t , the  Waggoner  model  uses a  presumpt ion  instead of a  minimum

per iod. This m ean s t ha t a  cour t is  dir ected t o presu me t he r elat ionsh ip is

ma rr iage-like if “dur ing th e [six] year  period next pr eceding the decedent ’s

de a th , t he d ecede nt  and t he individ ua l sha red  a  common house hold  for

periods tota ling at  least  [five] years .” The pr esum ption is rebu tt able. The

ad van ta ge with  th is m odel is th at  sh ort -ter m comm itt ed r elat ionsh ips will

not  be  exclu de d.  Th e d isadvantage with  th is  mode l is t ha t  it  in vit es  lit iga t ion

and  ma kes t he  adm in ist ra ti on of est a te s t ha t m ore complica te d. 

The choice is between t he 1995 Waggoner Workin g Draft, wh ich does

not  imp ose a m inim um  per iod of coha bita tion , an d t he C an ad ian -style

de fin it ion , which  doe s d o th is . Wh ile t he u se  of the p res umpt ion  by Wa ggon er

is  in geniou s,  it  st ill invit es  lit iga t ion . N o dou bt , in  t im e, ju dicia l p ract ice

wou ld  es tabl ish  som e m in im um pe r iod  tha t  wou ld  be  requir ed  be fore a  cour t

would conside r t he r elat ionsh ip m ar ria ge-like. Yet, th is is bes t d one in  th e

st a tu te i t se lf. T he fa ct  is  tha t  cohabi ta t ion  rela t ion sh ips a re m uch more

unst able t han  marr ia ge rela t ion sh ips,  with  less  than  one-t h ir d of s uch

relat ionships st ill common-law rela tionsh ips five years  after  th ey were

form ed. Only about  15% rema in a s comm on-law r elat ionships t en year s after

format ion .332 This sh ows the imp orta nce of evalua tin g the r elat ionship over

some m inim um  per iod. It is  just  too difficult, if not  imp ossible, to det erm ine if

a  rela t ion sh ip  is  marr ia ge-lik e u nless  one h as a  sign ifica nt  pe r iod  of condu ct

upon  wh ich  to ba se  th is  ju dgmen t . The r ea son  for  th is  is  tha t  the d a ily li fe of

coup les livin g with in m ar ria ge or out side m ar ria ge is sim ilar . Wha t d iffers  is
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333
  S.L . N ock, “ A Com pa ris on of M ar ria ges  an d C oha bit in g Re la tion sh ips ” (1995 ) J . Fa m .

Is su es 5 3. Th is a rt icle com pa re d t h e n at u re  an d q u al ity  of th e t wo t yp es of r ela tion sh ips . Th e

au t hor  conc luded  a s  fo llows :

Th is r es ea r ch  ta ke s u s on e s te p cl ose r  tow a r d u n de r st a n di n g t h e n a tu r e of t h e

d iffe r en ce  be t we en  coh a b it a t ion  a n d  m a r r ia g e. M a r r ie d  an d  coh a b it in g  in d iv id u a ls

de scr ibe  th eir  re la ti on sh ip s d iffer en tl y. S pe cifica lly, coh a bit or s r ep or t l owe r  lev els  of

ha pp ine ss w ith  th eir  pa rt ne rs hip s, exp re ss low er  deg re es of comm itm en t t o th eir

r e l a t ionsh ips ,  and  h ave  poore r  qu a l i t y  r e l a t ionsh ips  wi th  the i r  pa ren t s .  These

di f feren ces  are  cons is tent  wi th  th e  socio logica l  processes  hyp othes ized  to  produ ce  them :

th e  lack  of form al  legal  or  norm at ive  s t r uc tu re  for  coha bi ta t ion  and  th e  enforced

in t im a cy  of m a r r ia g e. O n e in t e rp r et a t ion  of s u ch  fin d in g s is  t h a t coh a b it a t ion  a n d

ma rr ia ge  do not  d i f fer  so  mu ch in  te r ms  of th e  ordina ry ,  everyda y par tn ersh ips  as  t hey

do w it h  re sp ect  to l on g-t er m  con cer n s a n d r ela ti on sh ip s w it h  pe opl e b eyon d t h e

i m m e d i a t e  d y a d .

334
  RFD N o. 16  a t  90 .

335
   Gordon  Pe t e rson ,  Q.C. , Ju ly  11 , 1996 .

336
  T im Ra t ten bur y  ,  Apr i l  25 ,  1997  and  th e  Legis la t ive  Review Comm it tee .  May 10 ,  1996 .

th e commit men t t o th e per ma nen ce of th e re lat ionsh ip333 an d th is can only be

jud ged w ith t ime. 

Fur ther more, we should not lose sight of the fact tha t like most

rela t ion sh ips,  st able com mon-la w u nion s w ill ch ange over  t im e. On e ca n

expe ct  tha t  cohabi tan ts w ould  be  very in de pe nde nt  a t  the begin nin g of t he

relationship, evidenced by separa te ban k account s an d purcha ses, and th at

this would begin to change as t he comm itment  to the relat ionship develops

and  th e coupl e comes  to t hink  of th em selves m ore a s a  fam ily u ni t, a s

opposed to two single people. This cha nge in t hink ing is often  evidenced by

join t  bank  accounts  and  join t  purchases  of assets . I t  is  these fami ly  unit s  tha t

we s eek  to id en ti fy an d t he se w ill t ake  time  to come  in to ex ist en ce. 

In Report  for Discussion No. 16, we suggested th at  th e choice was

between  th ree year s an d five years . We tent at ively recommen ded th e th ree-

year  per iod becau se we we re “concer ned  th at  th e five-year  per iod would

exclude  too many commit ted  rela t ionships  in  which  the  in testa te  would want

the s urviv in g coh abi tan t  to be  t rea ted  as h is  or  her  sp ouse  for  the p urpos es  of

in te st acy.”334 Th is  recom men da t ion  dr ew mixe d r ea ct ion . One com men ta tor

support ed th e th ree-year per iod on t he ba sis th at  it wa s th e sam e period used

in some of the pension ru les.335 Others  thought  th is  per iod  was  too shor t  and

preferred the five-year period.336 Ot he rs  reject ed t he  per iod out righ t a nd



121

337
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  Comm on-law un ions  tha t  end  in  th e  ma rr ia ge  of th e  par tn ers  do  not  u sua l ly  las t  very

lon g . O ve r  h a lf of s u ch  u n ion s  en d  in  m a r r ia g e w it h in  t w o y ea r s  of t h e e st a b lis h m e n t of t h e

re la t ionsh ip .  See  Ch apt e r  3  a t  34-35 .

339
  Leg is la t ive  Review Comm it tee ,  May 10 ,  1996  and  G ordon  Pe te r son ,  Q.C.,  Ju ly  11 , 1996 .

in si st ed  wh a tever  pe r iod  is  chose n  be  su pp or ted  by the op in ion  of

Albertan s.337

We rem ain  of th e view t ha t t he t hr ee-year  per iod is th e ap pr opria te

per iod. A sh ort er p eriod is lik ely to cat ch casu al r elat ionsh ips a nd  tr ial

ma rr iages an d in su ch relat ionships, it is un likely the deceased would wa nt

th e sur viving cohabita nt  to sha re in t he est at e.338 The re la t ionships  we are

tr ying to identify are t hose which ar e sta ble an d ha ve a comm itm ent  to

perma nence. A minimum period of cohabitation is required to evidence these

char acter istics. While the five-year p eriod provides a furt her  degree of

cer ta in ty  tha t  the re la t ionship  is  s table and  the par t ies have a  commitment

to pe rmanen ce, w e s ee  it  a s u nnecess a r ily r es t r ict ive  and a s e xclu ding t oo

ma ny comm itt ed r elat ionsh ips. Th e th ree -year  per iod along wit h t he

requ iremen t t ha t t he r elat ionship be ma rr iage-like will be a sufficient

ma rker  of th e type of relat ionships in wh ich the deceased would wa nt  th e

sur viving cohabita nt  to sha re in h is or her est at e.

Many defin it ions  a llow for  a  shor te r  per iod  of cohabita t ion  when the

couple a re t he n a tura l a nd a dop t ive  pa ren ts of a  child.  Th er efor e, in  Repor t

for  Discuss ion  No.  16 , we recommended tha t  i f there i s a  ch i ld  born  of the

rela t ion sh ip  or  a  child w ho is  adop ted , coh abi tan t  sh ould  in clu de  a  pe rson  of

th e opposite s ex wh o is not m ar ried  to t he in tes ta te a nd  who contin uou sly

coha bited in a conjugal relat ionship with  the int estat e in a rela tionship of

some perm an ence immedia tely preceding th e intes ta te’s deat h. Two

commenta tors339 cr i t icized the  use  of the  term “of some permanence” as  being

too un cert ain . Both  pr eferr ed a  min imu m p eriod of coha bit at ion of two yea rs

for t hose couples wh o had children  of th e relat ionship. Alth ough we agr ee

th at  th e words “of some perm an ence” ma y crea te t oo mu ch un certa int y, we

th in k the s olu t ion  is  to de lete t hes e words  and n ot  im pos e a  min im um pe r iod

of cohabita t ion .  In  our  opin ion ,  the major i ty of cohabitan ts  who are  living

toget he r in  a m ar ria ge-like r ela tion sh ip a nd  wh o ha ve decided  to h ave
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childr en  will wa nt  the s urviv in g coh abi tan t  to rece ive  a  gener ous p or t ion  of

th eir est at e.

d.  Must the period of cohabitation be continuous?

Most Ca na dia n d efinit ions t ha t im pose a  per iod of coha bita tion  als o requ ire

tha t  the coh abi ta t ion  be  cont in uous.  Yet  a ll  pe r iods of s ep ara t ion  will not

ter min at e th e per iod of coha bita tion . The cour ts  look t o th e su rr oun din g

ci rcumstances to see  if these  breaks a re  per iods  of non-cohabita t ion  or

per iods of cooling off.340 Some definitions, such a s those of Queenslan d,

Or egon, a nd t he Waggon er  pr opos a l, a llow for  som e p er iod  of sepa ra t ion . F or

example, unde r  the Waggon er  pr opos a l, t he p res umpt ion  tha t  the

rela tion sh ip is m ar ria ge-like ar ises if du rin g th e six-year  per iod precedin g

the p a r tner ’s d ea th , t he p a r tner  and t he individ ua l sha red  a  common

househ old for periods totalin g at  least  five years . In a ddition, th e couple m ust

be liv ing togethe r a t t he  time  of dea th . 

We th in k it  pr ude nt  to requir e a  cont in uous p er iod  of cohabi ta t ion  bu t  to

ma ke it  clear  th at  sh ort  per iods of “cooling-off” do not in ter ru pt  or t erm ina te

the r equir ed  pe r iod  of cohabi ta t ion . The p er iod  of cohabi ta t ion  sh ould  not  be

cons idered to have been  in te r rupted or  te rmina ted by reason  only tha t  the

cohab it an t s  sepa ra t ed  du r ing a  per iod , or  per iods tot a ling , not  more  than

nine ty  da ys dur ing the  re qu ired p er iod of coha bit a ti on. 

e.  Must the couple be living together at the time of death?

The  rem ain ing conside ra tion  is wh eth er t he coha bita nt s m us t be  living

together at  the t ime of death . In Report for Discussion No. 16, we reasoned as

follows:341

In our opinion, this must be the case because it makes no sense to assume that
the deceased cohabitant would want his or her estate to go to the separated
cohabitant after the relationship has come to an end. Separation with intent to
end the relationship is for cohabitants the equivalent of divorce for married
persons. Some cohabitants will see this as harsh and others will see it as a
benefit, but it is a consequence of cohabiting outside marriage. The definition
should require that the couple be living together at the time of death.
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  Tim  Ra tt en bu ry , Apr il 25 , 199 7. 

New Ham pshire, the five Austr alian st ates a nd th e Waggoner proposal

a lso requir e t ha t  the coh abi tan t  be  livin g wit h  the d ecease d a t  the t im e of

deat h in order  to sha re u pon int esta cy. Oregon, which requir es a t en-year

period of cohabita tion, allows a separa ted part ner t o inherit  as long as the

pe r iod  of cohabita t ion  did n ot  en d e a r lier  than  two yea rs b efor e t he d ea th  of

th e intes ta te. We do not adopt t he Or egon a pproach becau se we ar e not

comfor tab le  in  assuming tha t  couples who have separa te  for  such  a  lengthy

pe r iod  wou ld  wa nt  the s urviv in g coh abi tan t  to sh a re in  their  es ta te.  In  our

opin ion ,  one  cannot  in fer  such  an  in ten t ion  unless  the couple  a re residing

toge th er  a t t he  time  of dea th . 

5.  Should the surviving cohabitant receive the spousal share?

One commenta tor 342 has cr it icized  our  recom men da t ion s a s jumping t oo

quickly to the conclusion th at t he cohabita nt sh ould receive the spousal

sha re. He a sks: Does one give no weight a t a ll to the fact t ha t t he pa rt ies

ha ve chosen NOT to get mar ried? He notes th at  comm on-law relat ionships

cover a wide range of different  situat ions an d expectat ions an d for th is reason

he  is u ncomfort ab le wit h t he  not ion t ha t t he  su rvivin g coha bit an t w ill re ceive

th e sp ousa l sh a re  a fter  th re e yea rs , or eve n five  yea rs , of coha bit a ti on. H e

ar gues in favour of a system  in which t he su rviving coha bita nt  receives

someth ing less th an  th e sur viving mar ried spouse.

He is cor rect  to sa y t ha t  cohabi ta t ion  covers a  wide  range of

rela t ion sh ips.  Bu t  it  is  not  ever y coh abi tan t  wh o will sh a re u pon  the

int est acy of his or h er d eceased  pa rt ner . It  is only t hose wh o ha ve lived in  a

ma rr iage-like r elat ionsh ip wit h t he d eceased . It  is t his  req uir eme nt  th at  will

elimina te t hose who do not have a  comm itm ent  to perm an ence an d judges

must  be  di ligent  in  main ta in in g t h is  st anda rd or  the p urpos e of t he r efor m

will be defea ted . But  once you ar e compar ing couples  with  a comm itm ent  to

perm an ence, wheth er ins ide or out side ma rr iage, we would expect th em t o

tr ea t t he ir s ur viving p ar tn er or  spou se gen erou sly. Now t his  is n ot t o say t ha t

th ere will not be compet ing loyalt ies to the s ur viving cohabita nt  an d children

of an other  relat ionship, but  th is exists for per sons who ar e ma rr ied as well.

Per ha ps th is leads u s back t o the definition of coha bita nt . It m ust  be one th at

tr uly de fines t hose r elat ionsh ips in  which  th e ma jority wou ld wa nt  th eir

sur viving cohabita nt  to receive a generous sh ar e of th e esta te.
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In  ad dit ion, we s hou ld r ecognize t ha t in te nt ion of coha bit an ts  ma y var y

with  age. The r ea son  for  livin g ou tside  marr ia ge may d iffer  for  those  wh o a re

widow er s a s com pa red  with  those  wh o a re for min g t heir  fir st  un ion . The fa ct

th at  older pe ople ma y be living in  rela tion sh ips in  which  th ey do not w ish  to

benefi t  their  su rviv in g coh abi tan t  on  de a th  doe s n ot  mea n tha t  th is  is  t rue for

all couples , especially youn ger couples . If th e couples first  an d only u nion is

out side m ar ria ge an d la st s a  lifetim e, th ey will likely a ct like m ar ried  people

when it comes to distribut ing their est at e. The number  of such relat ionships

can  only incr eas e wit h t he in crea sin g popula rit y of coha bita tion  out side

ma rr iage. 

To just ify tre at ing su rvivin g coha bita nt s differen tly from  su rvivin g

spouses we mu st h ave emp irical stu dies th at  show th e class of cohabita nt s we

ha ve iden tified d o not wis h t o tr ea t t he ir s ur viving p ar tn er a s gen erou sly a s

th ey would t rea t a  sur viving spouse. At th is time, t her e is insufficient

eviden ce to sup port  th is posit ion. With out  th at  eviden ce, the re is  no

just ificat ion for giving a ll coha bita nt s wh o live in a  ma rr iage-like

re la ti onship som et hing  less  th an m arr ied p er sons. Wit hou t ju st ificat ion, t he

l eg is la t ion  wou ld  not  meet  t he demands of s ect ion  15 of t he  Char t er  a s

int erp ret ed in  Miron  v. Trudel.343 Cohabita nt s who fall within t he pr oposed

definit ion sh ould r eceive th e sa me s ha re of th e est at e as  would a  su rvivin g

spou se. 

Ta kin g all of th ese m at ter s in to consider at ion, we m ak e th e following

re comm en da tion. 

RECOMMENDATION No. 9

 A cohabitant who falls within the following definition should be

treated as a spouse of the intestate under the Intestate

Succession Act:

PROPOSED DEFINITION

(1) For the purposes of this Act, ‘cohabitant’ means a person of

the opposite sex who is not married to the intestate and who

cohabited continuously in a marriage-like relationship with the

intestate
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(a) for at least three years immediately preceding the death

of the intestate, or

(b) immediately preceding the death of the intestate, if

there is a child of the relationship.

(2) For the purposes of subsection (1), the period of

cohabitation is not considered to have been interrupted or

terminated by reason only that the cohabitants have lived

separate and apart during a period, or periods totaling, not

more than ninety days if at the time of death the cohabitants are

cohabiting with each other. 

(3) For the purposes of subsection (1), “marriage-like

relationship” is a relationship that corresponds to the

relationship between marital partners, in which two individuals

have consented to share one another’s lives in a long-term,

intimate, and committed relationship of mutual caring.

(4) Although no single factor or factors determines whether a

relationship qualifies as marriage-like, the court should

consider the following factors in determining this issue:

C the purpose, duration, constancy, and degree of exclusivity

of the relationship,

C the conduct and habits of the parties in respect of

domestic services;

C the degree to which the parties intermingle their finances

such as by maintaining joint checking accounts, credit

card or other types of accounts, sharing loan obligations,

sharing a mortgage or lease on the household in which

they live or on other property, or titling the household in

which they lived or other property in joint tenancy;

C the extent to which direct and indirect contributions have

been made by either party to the other or the mutual well-

being of the parties;

C whether the couple shared in co-parenting a child and the

degree of joint care and support given the child;
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C the degree to which the couple held themselves out to

others as married or the degree to which the couple held

themselves out to others as emotionally and financially

committed to one another on a permanent basis.

6.  How should the intestacy rules deal with competing claims of a surviving spouse and a
surviving cohabitant?

Ther e will be situa tions in wh ich both  a spouse a nd a  coha bita nt  sur vive the

int est at e. The se sit ua tion s will occur  infre que nt ly becau se in  toda y’s society

sep ara ti on of spou ses  is u su a lly followed by divor ce wit hin a  few yea rs . In

add it ion , t he longer  the p er iod  of cohabi ta t ion  requir ed  by the d efin it ion  of

“cohabitan t”,  the grea te r  the l ike lihood the d ivorce  wi ll  be  fina lized and  the

sm aller  th e likelih ood t ha t t her e will be a  comp etit ion bet ween  a s ur viving

spouse an d a cohabita nt . Havin g said t his, compet ition between  a spouse a nd

a coha bita nt  will occur. H ow should  th e legisla tion  ba lan ce th ese compet ing

claims?

If the su rviving spouse ha s lost his or her  right  to sha re in t he est at e,

th e coha bita nt s should be en tit led to the s pousal sh ar e. Under  th e proposed

regime , th is h ap pen s wh en  one or b oth  of the s pous es h ave  br ough t a n

applicat ion for divorce or commen ced an a ction u nder  th e Matrim onial

Property Act.

The m ore difficult  quest ion is wheth er t he spouse sh ould lose his or h er

r igh t  to sh a re in  the est a te wher e a  mat r im onia l p rope r ty d ivi sion  has n ot

taken  place a nd t her e is a  cohabi tan t . This  wou ld  be  accep table i f the

sur viving spouse would st ill be able to bring an  applicat ion under  th e

Matrimonial Property Act. This, however, may n ot be possible where th e

sp ouse s h ave been  se pa ra ted  for  many ye ars b eca use  the l im it a t ion  pe r iod  for

comm encing a mat rimonial property action may ha ve expired. 

Let u s exam ine th e limita tion periods in m ore deta il. The Matrim onial

Property Act determ ines when a n a ction can be comm enced and th e

limit at ion per iods for br ingin g su ch a n a ction. A sur viving sp ouse can  brin g

such a n a ction a gainst  th e esta te of the deceased if the a ction could have been
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346
  Ibid . a t s . 6(1 )(a) &  (b).

brought  imm ediat ely before th e deat h of the other  spouse.344 Sect ion  5

determines when a n action can be commen ced. It reads as follows:

5(1) A matrimonial property order may only be made
(a) if

(i) a decree nisi of divorce has been granted, or

(ii) a declaration of nullity or marriage has been made with respect to the

marriage,
(b) if one of the spouses has been granted a judgement of judicial separation

(c) if the Court is satisfied that the spouses have been living separate and

apart
(i) for a continuous period of at least one year immediately prior to the

commencement of an application, or 
(ii) for a period of less than one year immediately prior to the

commencement of an application if, in the opinion of the Court, there is no
possibility of the reconciliation of the spouses

(d) if the Court is satisfied that the spouses are living separate and apart at

the time the application is commenced and the defendant spouse
(i) has transferred or intends to transfer substantial property to a third party

who is not a bona fide purchase for value, or
(ii) has made or intends to make a substantial gift of property to a third

party,
with the intention of defeating a claim to property a spouse may have under

this Part, or
(e) if the Court is satisfied that the spouses are living separate and apart and

one spouse is dissipating property to the detriment of the other spouse.

Actions brought un der section 5(1)(a) an d (b) ma y be commenced a t  o r a ft e r

th e dat e proceedings a re commenced for a  decree nisi of divorce,345 de cla ra t ion

of nu llity or a judicial separ at ion. The action mu st, however, be comm enced

no la ter  than  two yea rs a fter  the d a te of t he d ecr ee  n is i, d ecla ra t ion  or

judgmen t.346 Actions brough t u nder  section 5(1)(c) an d (e) mu st be
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commenced with in  two years  of separa t ion .347 Act ions  brought  under  sect ion

5(1)(d) mu st be commen ced within t wo year s of separ at ion or one year  after

th e pr opert y is t ra ns ferr ed or given , whiche ver occurs fir st .348

What  ha ppens if a m ar ried couple h as been  separ at ed for m ore th an  two

years a nd n ei ther  sp ouse  has,  for  wh a tever  rea son , com men ced  divor ce

pr oceedings  or  a  ma t r im onia l p rope r ty a ct ion  be fore t he d ea th  of one of t he

spouses? On th e day before t he dea th , an a ction can not be br ought u nder

section 5(1)(c) because t hey have been separat ed for more than t wo years.349

Could a n a ction h ave b een  comm enced u nd er s ection 5(1)(a)? This  depen ds

upon h ow a cour t will inter pret  section 11 of the Act. Wha t does it m ean  to

sa y t he s urviv in g spou se  can  br in g a n  act ion  in  the event  of dea th  if a n  act ion

could have been  commenced on  the  day  before  dea th? Does i t  mean  tha t  s ince

th e su rvivin g spou se could h ave  comm en ced a d ivorce pr oceedin g an d a

ma tr imonial pr operty action on th e day before dea th , the a ction can  be

commenced? Or  does i t  mean  tha t  the  surviving spouse could only have

commen ced a ma trimonial property action on tha t day if in fact either  spouse

had a lr ea dy  commen ced  divor ce p roceedings? We th in k the s econ d

int erp ret at ion m ak es m ore sen se beca us e th e first  int erp ret at ion would

effectively elim ina te a ny lim ita tion  per iod an d defea t t he p ur pose of imposing

th em in t he first p lace.350 App lying t he s econ d in ter pr et a t ion  to thes e fa cts,

th e limita tion period for br inging a m at rimonia l propert y action un der

section 5(1)(c) would ha ve expired an d no action could be br ought u nder

section 5(1)(a) where divorce proceedings had n ot been initiated.

What  ha ppens wh en t he int esta te a nd h is or her s pouse ha ve been

sepa ra ted  for m an y year s a nd  th e int est at e is a lso sur vived by a  coha bita nt ?

If th e forgoing an alys is is corre ct, th e spous e will no longer  ha ve an y claim

un der t he Matrimonial Property Act because t he spouses will ha ve been

separa ted for more th an  two years . As between th e surviving spouse an d the
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351
  Alt a . R eg . 35 2/7 2 a s a m . by  Alt a . R eg s. 2 33 /78 ; 12 /81 ; 27 3/8 2; 4 09 /87 ; 17 1/8 8; 1 78 /89 ;

306 /91; 114/95 ; 4/98; 36/98. T he  am en dm en t r ela tin g to com m on la w s pou ses  is foun d in  Alta .

Re g. 1 14 /95 . Th is i n tr odu ces  de fin it ion s t h a t w er e for m er ly con ta in ed  in  se cti on  31 3 of t h e

Insu rance  Ac t , R.S.A. 1980 ,  c.  I -5 .

352
  R .S .A.  1980 , c . I -5 .

cohabi tan t , who sh ould  rece ive  the ben efi t  of the Intestate Su ccession Act and

wh o must  br in g a  const ruct ive  t rust  act ion  or  family r el ief act ion ?

Th e fol lowin g a rgu men ts s upp or t  giv in g t he s pou se  the ben efi t  of the

Intestate Su ccession Act and leaving the cohabita nt with  a constr uctive tru st

act ion :

C Most Alberta  stat utes do not give rights t o a cohabitant  where a spouse

a lso exis t s.  Se e, for  example, the Au tomobile  Acciden t  In su rance

Regu la t ion s351 ena cted pur sua nt  to section 313 of the Insurance Act.352

C It would lead  to a sim ple ru le. Coha bita nt s would ha ve no rights  un der

th e Intestate Su ccession Act wher e a su rviving spouse was  still ent itled

to sha re in t he est at e.

Th e a rgu men ts fa vou r in g t he d isplacem en t  of the s pou se  in  favou r  of

the cohabita nt a re as follows:

C It  is  un likely t ha t  the in tes ta te would  wa nt  to pr efer  h is  sp ouse  to the

cohab itan t .

C The su rviving spouse will still have t he r ight t o bring a fam ily relief

act ion  or  a  cons t ruct ive  t rust  act ion .

In  Repor t  for  Discu ss ion  No. 16, the in ten t ion  of in tes ta tes  wa s ou r

guide. We reasoned t ha t it  would be unlikely th at  th e ma jority of intesta tes

in  thi s s itua t ion  would p refe r  the spouse to the  cohab itan t  when  the  in testa te

is residing with th e cohabitant  and n ot the spouse. The surviving spouse

would ha ve his or her  rem edies un der t he Family Relief  Act or  cons t ruct ive

t rust  or  bot h , a nd t he ba la nce of t he est a te s hould  pa ss  by wa y of in tes tacy

an d th e sur viving cohabita nt  should be t rea ted a s th e spouse for t he pu rposes

of tha t  d is t r ibu t ion .
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353
  Leg is la t ive  Review Comm it tee ,  May 10 ,  1996 .

354
   Gordon  Pe t e rson ,  Q.C.  , Ju ly  11 , 1996 .

One commenta tor 353 did not approve of this approach. It preferred a

situ at ion in which th e ma rr ied spouse would receive the spousa l sha re u nder

th e Intestate Su ccession Act an d th e coha bita nt  would ha ve a claim u nder  th e

Family Relief  Act. It caut ioned tha t our  appr oach should only be implemen ted

if the  sepa ra ted  spous e alw ays  ha d a  righ t t o seek divis ion of mat rim onia l

propert y on deat h. In  cont ra st, a noth er comment at or354 suppor ted the

recomm end at ion bu t wit h t he p roviso th at  it is  ma de cert ain  th at  th e

sur viving spouse h as r ights u nder  th e Matrimonial Property Act and  the

Family Relief  Act. 

We remain  of the  view tha t  the in ten t  of the  in testa te  should dete rmine

th e issu e. It  is u nlik ely th at  th e ma jority of int est at es in  th is sit ua tion  would

pr efer t he s pouse t o th e cohabit an t wh en t he in tes ta te is  res idin g with  th e

coha bita nt  an d n ot t he s pouse. We d o, however, a gree t ha t it  would be b est  if

th e sur viving spouse h ad r ights u nder  th e Matrimonial Property Act, as w ell

as r ights u nder  th e Family Relief  Act an d th e law of tr ust . This will be

accomplish ed if our  recommenda tion in Report  for Discussion No. 17,

Division of Matrim onial Property on Death is implemen ted. In  th at  report , we

recomm end ed t ha t a ll su rvivin g spous es h ave t he r ight  to seek  a m at rim onia l

propert y division on dea th .

RECOMMENDATION No. 10

(1) If at the time of the intestate’s death, the intestate and his or

her spouse are living separate and apart and the intestate was

living with a cohabitant, the surviving spouse shall be treated

as if he or she had predeceased the intestate.

(2) The surviving spouse should continue to have the right to

seek family relief and enforce any other remedies available

under the general law. 

(3) The surviving spouse should be given a right to seek

division of matrimonial property on death if this is not currently

available under the existing law. As previously recommended in
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Report for Discussion No. 17, every surviving spouse should be

able to seek division of matrimonial property on death of the

deceased spouse. 
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355
    Illin ois st u dy , supra , n ote  104  at  737 ; Am er ican  st u dy , supra ,  no te  107  a t  368-372 .

356
  See  An  Or d in an ce resp ectin g th e Dev olu tion  of E sta tes , Or din a n ces of t h e N .W.T . 19 01 , c.

13 ,  ss  3  an d 4  an d th e  In test at e S u ccessi on  Act ,  R .S .A.  1980,  c.  I -9 , s .  13 ,  which  was  repea led

in  1991 .

357
  See  An  Act  to A m en d  T h e In test at e S u ccessi on  Act , 19 28 , S.A . 19 39 , c. 76  a n d s s 1 3-1 4 of

th e  In test at e S u ccessi on  Act ,  R .S .A.  1980 , c . I -9  which  was  r epea led  as  o f  November  1 ,  1991 .
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CHAPTER 6. PROPOSALS FOR REFORM: PART II

A.  Issue

Un der t his h eadin g, we examine h ow the int esta te’s esta te sh ould be

dist ribu ted  whe n h e or sh e is su rvived  by issu e bu t n o spouse or coha bita nt .

In t his situa tion, Canadian  ma instr eam in testa te succession sta tut es divide

th e esta te per stirpes am ong th e issu e of the in tes ta te. Th e st ud ies of public

opin ion  indica te  tha t  where there i s no surviving spouse or  cohabitan t ,  the

ma jority of resp onden ts  choose to divide t he e st at e equ ally a mon g th eir

sur viving children . These st udies do, however, cast  some doubt on wh eth er

th e per stirpes syst em  of rep res en ta t ion  is  the a pp ropr ia te m et hod of d ivi sion

am ong the issu e. 

1.  Children

St ud ies u nd ert ak en in  th e lat e seven ties  revea led t ha t t he p ublic wa nt ed a ll

childr en  of an  in divid ua l t o be  t rea ted  equa lly, r egardles s of a ge, sex or

whet her  born with in or with out m ar ria ge.355 This  prompted  reform in  many

ar eas of the law in cluding succession la w.

a.  Children born outside marriage

Hist orically, a child born outside m ar ria ge was n o one’s child. This mea nt

tha t t he child could not inh erit from his or her  biological par ents a nd th e

pa ren ts cou ld  not  in her it  from the ch ild.  In  t im e, the in tes tacy le gis la t ion  of

Alberta  was am ended so that  the child born out side mar riage was t reat ed as

th e legitimat e child of the m other , but n ot th e fath er.356 St ill lat er, a  child

bor n  outside  marr ia ge wa s g ive n  a  pr es cr ibed  r igh t  to sh a re in  the est a te of

h is  or  her  fa ther  wh er e t he fa ther  had a cknowled ged t he p a ter n it y of t ha t

child.357 But it did not work both ways. In Pollock v. Marsd en Kooler



134

358
  (19 51 ), 3 W .W.R . (N .S.) 2 66  (Alt a . S.C .).

359
  Fo r  l eg is l a t ion  tha t  has  been  s t ru ck  down  on  the  bas i s  t ha t  i t  d i sc r imina te s  aga ins t

ch ild r en  bor n  ou t si de  m a r r ia ge  se e: S ure t te v. Esta te  of  Al lv in  J ohn H arr is ,  Jr .  (198 9), N .S.R .

(2d ) & 2 33  A.P .R . 41 8 (N .S .S .C .T .D .); M . (R .H .) v. H .(S .S .) (1994 ), 18 Alta . L.R. (3d ) 308 (Alt a.

Q.B .), M .  e t a l  v. H ., Attorney-General  o f Alber ta ,  In tervenor  (1994),  112  D.L .R.  (4 th)  220

(Alt a . Q .B .); T i g h e  (G u a r d i a n  ad  Li tem  of) v. McGil l i vray  Es ta te  (1994),  112  D.L .R.  (4 th)  201

(cont in u ed ...)

Transpor t L td .,358 it wa s h eld t ha t t he fa th er w as  st ill not e nt itled  to in her it

from his son born out side ma rr iage because of section 17 of th e Intestate

S uccession  Act (Alber ta ). Tha t s ection pr ovided th at  if a child bor n ou ts ide

ma rr iage dies leaving n o widow or issue, th e esta te sh ould go to th e moth er,

if living.

This t rea tm ent  of children born  outside m ar ria ge continu ed in Alberta

unt il 1991. In tha t year, sections 13 an d 14 of the Act were repea led and t he

definition of “issue” was am ended t o include a ll “lineal descenda nt s, wheth er

bor n  with in  or  without  marr ia ge, of t he a nces tor”. Th es e a men dm en ts ca me

int o force as of November 1, 1991. The res ult  is th at  in est at es th at  pass  by

wa y of int est acy, childr en b orn w ith in a nd  out side m ar ria ge will sh ar e

equa lly in the est at e of th eir fath er or moth er. Moreover, th e fath er a nd

mot he r ca n s ha re  up on t he  in te st acy of th e chi ld bor n ou ts ide m arr ia ge. 

It  is  st ill u nclea r  a s t o wh et her  childr en  bor n  outside  marr ia ge can

inher i t  th rough col la te ra ls  and  vice  versa .  The  amendments  can  be

int erpr eted in  one of two ways. By the first  int erpr eta tion, th e am endm ent s

wer e int end ed t o elimin at e th e consequ ences of th e st at us  of illegitim acy in

int esta cy. Once issue is defined to include a ll lineal descendan ts, whet her

born with in or with out m ar ria ge, this t hen  defines th e relat ionship between

col la t e ra l s. Viewed  in  th is  fa sh ion , ch ildren who a re  born  ou t s ide mar r iage

sh ould  be  able t o in her it  from colla ter a ls  and v ice versa . By  the s econ d

in terpreta t ion ,  the amendments only a l ter  the  law in  respect  of inher i tance

by is su e. It  does n ot  a lt er  the law t ha t  childr en  bor n  outside  marr ia ge cannot

inhe ri t fr om colla te ra ls a nd  vice ver sa . 

We pr efer  the fir st  in ter pr et a t ion  because  it  reflect s t he in ten t ion  of the

1991  amen dm en ts a nd lea ds  to a  res u lt  tha t  conforms t o se ct ion  15  of the

Canad ian  Ch ar ter  of R ights  an d  Freedom s. The s econd int erp ret at ion would

in fr in ge the equ a lity r igh ts of ch ildr en  pr otect ed  by se ct ion  15  of the

Char ter .359 G iven  a  choice  be tween  an  in t e rp ret a t ion  of a  s t a tu te  that
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359
  ( .. . cont inu ed)

(N .S .C .A.); Ra th  v. Kem p, A tt orn ey-G en era l of A lb ert a, I n ter ven or  (1996) 141  D.L .R. (4 th)  25

(Alta .C.A.)

360
  S .A. 1984 ,  c.  C-8 .1 , as  am .  by  S .A.  1988 , c . 15 ,  s . 35 .

conforms to the  Char te r  and to one  which  does not ,  a  cour t  wil l in terpret  the

st a tu te  in  accord ance w ith t he  Ch art er . We r ecomm en d, h owever , th a t t he

st a tu te m ake i t  clear  tha t  childr en  bor n  outside  marr ia ge can in her it  from

col la te ra ls  and  vice  versa .  Our  consulta t ion  revea led tha t  there i s s t rong

suppor t  for  th i s pos it ion .

RECOMMENDATION No. 11

It should be made clear that for the purposes of the Intestate

Succession Act, the status of illegitimacy is abolished and that

children born outside marriage should be able to inherit from

descendants, ancestors and collaterals, and vice versa. A

descendant is a child, grandchild, great-grandchild and so on.

An ascendant is a parent, grandparent, great-grandparent and

so on. A collateral is any blood relative who is not a descendant

or ascendant.

b.  Adopted children

Sect ion  65 of the Child Welfare Act360 est ab lish es t he e ffect of an a doption

order. It reads as follows:

65(1) For all purposes, when an adoption order is made, the adopted child is the
child of the adopting parent and the adopting parent is the parent and guardian
of the adopted child as if the child had been born to that parent in lawful
wedlock.

(2) Subject to subsection (3), for all purposes when an adoption order is made
the adopted child ceases to be the child of his previous parents, whether his
biological mother and biological father or his adopting parents under a previous
adoption order, and his previous parents cease to be his parents and guardians.

(3) If a person adopts the child of his spouse, the child does not cease to be the
child of that spouse and that spouse does not cease to be the parent and
guardian of the child.

(4) . . .

(5)  For all purposes, when an adoption order is made, the relationship between
the adopted child and any other person is the same as it would have been if the
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361
  I bi d .,  s . 65 .1 .

362
  For  a  sh or t  h i s to r ica l  pe rspec t ive  on  th e  goa l s  of  adopt ion  see  J .E .  Re in ,  “Rela t ives  by

Blood,  Adopt ion ,  and Associa t ion:  Who Should  G et  Wh at  a nd W hy?” (1984)  37  Van .  L.  Rev.

711  a t  714-17 .

363
  Re M at thews  E s ta te (19 92 ), 1 Al ta . L.R . (3d ) 19 8 (Q .B.).

364
  Ibid .  a t  202 .

365
  R e Di rector  of Ch ild  W elfa re a n d  H ,; Re D irect or of C h ild  W elfa re a n d  P.  (199 2), 90  D.L .R.

(4t h ) 75 2 (Alt a . C.A .). Se e a lso Re Ol ipha nt  E s ta te(199 0), 84  Sa sk . R. 4 4 (Su rr . Cr t.)

366
  R e  M a t t h e w s  E s t a t e,  su p r a , n ote  36 3. S ee  a lso B eck  v. Hewi t t , [19 97 ] N .J . N o. 13 6 (S CT D)

(Q.L .).

adopting parent were the biological mother or biological father of the adopted
child.

An adopt ion  order  ob ta ined in  another  ju r i sd ict ion  has  the e ffect  in  Alber ta  of

an  adoption order m ade u nder  th e Act.361 Our  sta tu te , l ike  most  modern

ad option s ta tu tes , is design ed t o serve t he w ell-being of the  ad opted ch ild.

Se ct ion  65  reflect s t he view t ha t  it  is  in  the ch ild’s in ter es t  to make h im  or

he r a  full-fledged m em ber  of the a dopt ive fam ily.362 

Th is  se ct ion  app lies  for  a ll  pu rpos es  in clu ding t he op er a t ion  of the

Intestate Su ccession Act.363 “Upon the  gran t ing of an  adopt ion  order ,  the

rela t ion sh ip  be tween  the a dop t in g pa ren t  and t he ch ild a nd a ny ot her  pe rson

is as if the a dopting pa ren t wer e th e biological par ent  an d th at  sta tu s does

not  cha nge on t he  adopt ed ch ild r ea chin g the  age of ma jorit y.”364 As  a  resu lt

of section 65, an a dopted child can not sh ar e in th e esta te of his or h er

b iologica l  parent  where tha t  parent  dies  in testa te  a fte r  the adopt ion  order  i s

ma de.365 Also, the a dopted child can not sh ar e in th e esta te of the rela tive of

the b iologica l pa ren t  a fter  the a dop t ion  orde r  is  made . This  is  so e ven  if t he

ad opted  child h as  re-es ta blish ed cont act  wit h t he  biological fa mily. 366

We are of the view that  the existing law is adequate an d there is no

nee d for reform . The r espond ent s wh o comm ent ed on t his  issu e wer e in

agr eem ent  with  us  an d n o one in dicat ed t her e wa s a  pr oblem wit h t he

exis ti ng  la w on t hi s poin t. 
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367
  [1945 ] 1 W.W.R . 78 (Alta . S.C.). F or a  m ore r ecen t ca se t ha t r ea che s a  sim ilar  re su lt in

New  Bru nsw ick see  S a u n d er s v. M a c M i c h a el , (19 96 ) 12  E .T.R . (2d ) 15  (N .B.C .A.).

St ep ch ild r en  a r e a ls o n ot  r ecog n ize d a s r ela t ive s of t h e s t ep -p a r en t ’s k in : M ar cy  v. Y o u n g

Es ta te , [19 98 ] 6 W .W.R . 68  (Ma n .Q. B.).

368
  Th is r ecom m en da tion  m et  wit h  th e a pp rov a l of th e L egi sla tiv e R evi ew  Com m itt ee, J u st ice

St eve n son , Gor don  P et er son  Q.C ., Ale xa n de r  Rom a n ch u k,  a n d T im  Ra tt en bu r y. N o on e

a r g u e d  a g a in s t  i t .

RECOMMENDATION No. 12

The existing law concerning the rights of adopted children upon

an intestacy should be retained.

c.  Step-children

In  Re White Estate,367 th e Albert a S up rem e Cour t h eld t ha t “issue ” as  us ed in

th e Intestate Su ccession Act does not include a st epson who ha s not been

adopt ed b y the  in te st a te . 

We ha ve cons ider ed t he q ues tion  of whe th er a  st epchild s hou ld be a ble

to in her it u pon t he in tes ta cy of a st ep-pa ren t. I n s ome fam ilies, th e only

fath er or moth er t he children  ha ve known is t he st ep-paren t becau se, for

wh a te ver  re ason , th er e is n o cont act wi th  one of t he  biological p a re nt s. In

thes e s it ua t ion s,  it  may seem logi ca l for  the s tep child t o in her it  from the s tep -

paren t. Although t hese situa tions do arise, th e relationships between st ep-

pa ren ts a nd s tep childr en  va ry t oo much to su pp or t  a  gener a liza t ion  tha t  the

ma jority of step -par ent s would w an t t heir  st epchildr en t o sha re in  th eir

esta te. We, ther efore, ma ke no recommen dat ion for change on t his issu e.

Stepchildren  will not sha re in t he est at e of an  int esta te st ep-paren t.368

RECOMMENDATION No. 13

Stepchildren should not inherit upon the intestacy of the step-

parent or vice versa.

2.  Inheritance by representation

Per stirpes is a  La ti n t er m d efined in  Bla ck’s La w Dict iona ry , 6t h e d., a s

follows:

By roots or stocks; by representation. This term, derived from the civil law, is
much used in the law of descents and distribution, and denotes that method of
dividing an intestate estate where a class or group of distributees take the share
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369
  Per  sti rp es  re pr es en ta ti on  wi ll be  con sid er ed  in  m or e d et a il la te r  in  th is r ep or t.

370
  Se e L .W. W a ggon er , “A Pr opos ed  Alt er n a ti ve t o th e U n ifor m  P r oba te  Cod e’s Sy st em  for

Int esta te  Dist r ibu t ion Am ong Descen dan ts”  (1972)  66 N.W.U .L Rev.  626;  I l linois  s tu dy,

supra , n ote  104  at  739 -42; I owa  st u dy , supra , n ote  106  at  110 8-16 ; Am er ican  st u dy , supra ,

n ote  107  at  376 -84; M .L.R .C., R epor t on  In tes ta te S u ccess ion , supra ,  no te  32  a t  36-42 .

371
  Iowa s t ud y,  supra ,  no te  106  a t  1108 .

372
  I bi d . a t  1109 .

which their deceased [ancestor] would have been entitled to, taking thus by their
right of representing such ancestor, and not as so many individuals.

Repr es en ta t ion  among is su e was p a r t  of the civil  la w a nd b eca me p ar t  of

th e S tatu te of Distribution, 1670 an d Can adia n int esta cy legislation. The

pr in cip le  is  ba se d on  the n ot ion  tha t  the in tes ta te h as a n  obl iga t ion  to

provide “for t hose who descend from his loins,” be th ey remote or n ot. Where

ther e a re s urviv in g is su e, the Canadian  main st rea m in tes ta te s uccession

sta tu tes dist ribut e th e esta te, subject to th e right s of th e sur viving spouse,

per stirpes am ong the issu e.369

Although t he pr inciple of represen ta tion ha s long been accepted, ther e is

growing  debate  about  the  method tha t  should be used  to dete rmine  the share

th at  th e issue will receive.370 Ther e ar e two quest ions th at  mu st be a nswer ed

in  des ign ing a  sys te m of r epr esent a ti on. 

1. Should t he init ial division of an int esta te’s esta te be m ade a t t he

childr en  gener a t ion  level r egardles s of w het her  or  not  any of t he

int est at e’s childr en s ur vived t he in tes ta te, or s hou ld t he in itia l

division of the int esta te est at e be ma de at  th e first  genera tion level

th at  cont ain s at  least  one mem ber wh o survives th e intes ta te?371

2. Wh at  is  the m ost  app ropr ia te m et hod for  the s ubd ivi sion  and

seconda ry dis tr ibut ion of those sh ar es of mem ber s of the in itia l

division gener at ion who predeceased th e intes ta te?372

Differ en t  answer s t o thes e k ey qu es t ion s g ive  r ise t o di ffer en t  syst em s of

rep res ent at ion. It  is u seful t o look at  each  syst em in  tu rn . [Plea se n ote t ha t in

th e following exa mp les, squ ar e br acket s a roun d t he s ymbol for an  ind ividua l

indica te  th a t t ha t i nd ividu a l died be fore t he  in te st a te .]
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373
  The  m ost  accura te ,  an d techn ica l , te rm inology descr ibes  the  s ys tem s as :  1)  per  s t i rp es

wit h p er  st irp es r epr esen ta tion ; 2) per  cap ita  wit h p er  st irp es r epr esen ta tion ; 3) per  cap ita

wi th  per  cap i ta  r epresen ta t ion;  and 4)  per  cap i ta  a t  each  genera t ion .  For  a  d e ta i led

exa m in at ion  of th ese  sys te m s, se e t h e Ill in ois st u dy , supra ,  n ot e  1 0 4 a t  7 3 6 -4 2  a n d  t h e

Am er ican  st u dy , supra ,  no te  107  a t  376-87 .

374
  Un fortu na tely,  per  sti rp es  ha s  been g iven sever a l  def in i t ions .  This  d iscuss ion  us es  p e r

sti rp es  a s  i t  is  m o s t  co m m o n l y d e fi n e d .

375
  Wa ggon er , supra ,  no te  370  a t  638 .

376
  U n i for m  P rob a te C od e, se cti on  2-7 09 (c) & (d ).

Before p roceeding fu r ther , t er min ology  must  be  add res se d.  Acade mics

ha ve developed accura te, but  very techn ical, termin ology to describe th e

various systems.373 We fin d t h is  t er min ology  confusing a nd h ave not  adop ted

i t  in  th is  r epor t . Instead, we l abe l the  four  d iffe ren t  sys tems  of represen ta t ion

accord ing to a ju ri sdi ction  th a t n ow us es t ha t s yst em . 

a.  Canadian mainstream: per stirpes

With  a  per stirpes system ,374 th e init ial d ivision of an in tes ta te’s est at e is

ma de at  th e children gener at ion, regardless of wheth er a ny of th e children

su rvive t he in tes ta te. Th e nu mbe r of prim ar y sh ar es is t he n um ber  of living

chi ldren  of the  in testa te  plus the  number  of deceased ch i ldren  who

them selves have living descendan ts.375 The  seconda ry dis tr ibut ion is don e in

the s ame fa sh ion  as t he in it ia l d ivi sion  unt il  the close st  livin g des cen da nts of

th e intes ta te r eceive the est at e.

The Un iform Probate Code defines per stirpes as follows:376

(c)  [per stirpes] If a governing instrument calls for property to be distributed “per
stirpes,” the property is divided into as many equal shares as there are (i)
surviving children of the designated ancestor and (ii) deceased children who left
surviving descendants. Each surviving child is allocated one share. The share of
each deceased child with surviving descendants is divided in the same manner,
with subdivision repeating at each succeeding generation until the property is
fully allocated among surviving descendants.

(d)  [Deceased Descendant With No Surviving Descendant Disregarded] For the
purpose of subsection (b) and (c), an individual who is deceased and left no
surviving descendant is disregarded, and an individual who leaves a surviving
ancestor who is a descendant of the designated ancestor is not entitled to share.

A possible rat ionale for th is system is that  if each child of the intestat e

ha d sur vived the int esta te, an d each child of th e intes ta te h ad dist ribut ed
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their estate equally among their children and so on down the family tree, the 

end result would be that produced by the per stirpes system of representation. 

The disadvantage of this system is that it treats people of the same 

generation unequally and a descendant of remoter degree may receive more 

than descendants of a closer degree.377 

An example helps illustrate this system. 378 

[C-1] [C-2] [C-3] [C-4] [C-5) 

~ I ~ 1\ 
gc-1 [gc-2] [gc-3) [gc-4) [gc-5) gc-6 [gc-7) gc-8 gc-9 

1 I 
ggc-1 ggc-2 

Since C-1 to C-4left surviving descendants, the estate is divided into four 

primary shares. C-l's share is divided into two because ge-l is surviving and 

gc-3 has died leaving issue. GC-1 gets one-eighth and the issue of gc-3 share 

one-eighth. Since gc-3 had only one child, that child (ggc-1) takes the entire 

one-eighth portion. C-2's share passed down to ggc-2, who takes a quarter of 

the estate. C-3's share goes to gc-6. C-4's share is split equally between gc-8 

and gc-9. With this system, one counts branches, not heads. The result is that 

those grandchildren that share in the estate are treated unequally and some 

great-grandchildren receive more than a grandchild. 

b. American hybrid 
This system divides the estate initially at the generation closest to the 

intestate that has one member surviving. The number of primary shares will 

be the number of surviving descendants of that generation plus the number 

of descendants of that generation who have predeceased the intestate but 

who have surviving descendants. The secondary shares are distributed per 

stirpes. This means a generation is not skipped even if all the members of a 

generation have predeceased the intestate. 

377 Waggoner, supra, note 370 at 628. 

378 This example was used in Waggoner, ibid. at 629. 
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Unfortunately, in the American case law, this system has been referred 

to as "per stirpes" and ''per capita". In this report, we refer to this system as 

the American hybrid. "Per Stirpes" and "per capita" are given defined 

meanings that do not include the American hybrid. This method is one of 

many systems of representation used in the United States. We only refer to it 
as the American hybrid because it is American case law that has interpreted 

''per stirpes" in this fashion. 

c. Ontario: per capita representation 
With this system, the estate is initially divided at the generation closest to 

the intestate that has one surviving member. The number of primary shares 

will be the number of surviving descendants of that generation plus the 

number of descendants of that generation who have predeceased the intestate 

but who have surviving descendants. The secondary distribution is done in 

the same fashion as the initial division until the closest living descendants of 

the intestate receive the estate. This means that any generation that does not 

have a living member will be skipped. Ontario uses this system of 
representation. 379 

The following example illustrates the difference between (1) per stirpes 
and (2) the Ontario system. 380 

A [B) 

1\ 

)\ \ 
GG-1 GG-2 GG-3 

If the issue inherit per stirpes, the distribution is as follows: 

A 
GG-1 
GG-2 
GG-3 

one-half 
one-eighth 
one-eighth 
one-quarter 

379 Succession Law Reform Act, R.S.O. 1990, c. S-26, ss 47(1) & 4 7(2). 

380 This example in found in the Iowa study, supra, note 106 at Table 20. 
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381
  See  U n i for m  P rob a te C od e,  11 th  ed . ,  Appendix  VII ,  P re -1990  Ar t ic le  I I , s .  2 -106 .

382
  Wa ggon er , supra ,  no te  370  a t  631 .

383
  See  R .  H.  Youn g ,  “Mean ing  of I s sue  a nd  D escendan ts”  (1988)  13  Proba te  N otes  225

re fer re d t o in  th e com m en t on  s. 2-1 06, U n i for m  P rob a te C od e,  11th ed . ,  Offic ia l  1993 Text

wi th  commen t s .

384
  C.C .S.M ., c. I-8 5.

If they inherit  under t he Onta rio system, the distr ibution is as follows:

A one-ha lf
GG-1 one-sixt h
GG-2 one-sixt h
GG-3 one-sixt h

d.  Manitoba: per capita at each generation

In  1969 , t he N a t ion a l Confer en ce of Commissioner s on  Unifor m St a te Law

(“NCCUSL”) adopted the first  Un iform Probate Code. This code used a  per

capi ta  syst em  of rep res en ta t ion ,381 which  wa s im plem ent ed in  Ont ar io in

1978. This system  is criticized on the sa me ba sis as t he per stirpes system .

Un der both  system s, member s of th e sam e genera tion ar e frequent ly trea ted

unequ ally, and th ere still will be instan ces in which a rem ote descendan t

rece ive s m ore t han  a  de scenda nt  in  a  closer  gener a t ion .382 In  1990,  the

NCCUSL r evised the Un iform Probate Code on th is point an d adopted  a per -

capita -at-each-generat ion system of represen ta tion. The NCCU SL chose this

system for two reasons. First, it always provides equal shar es to those

equ ally r ela te d. Second , ind ividu als  from a  rem oter  gen era tion  will a lwa ys

re ceive les s t ha n ind ividu a ls fr om a  gen er a ti on closer  to t he  in te st a te . In

doing so, the N CCUSL r elied upon a r ecent su rvey of client  preferences

condu cted by Fellow of the American  College of Trust  an d Est at e Counsel.

Mos t  of the cl ien ts s urveyed p refer red  the p er -capi ta -a t -ea ch-gener a t ion

syst em of repr esen ta tion .383

Manitoba  adopted  the per -capita -a t -each-genera t ion  sys tem two years

before t he N CCUSL did so. Section 5 of th e Intestate Su ccession Act,384 which

incorporates th is system, reads as follows:

Distribution to issue
5(1)  When a distribution is to be made to the issue of a person, the estate or the
part of the estate which is to be so distributed shall be divided into as many
shares as there are



(a) surviving successors in the nearest degree of kinship to the intestate which 
contains any surviving successors; and 
(b) deceased persons in the same degree who left issue surviving the intestate. 

5(2) Each surviving successor in the nearest degree which contains any 
surviving successor shall receive one share, and the remainder of the intestate 
estate, if any, is divided in the same manner as if the successors already 
allocated a share and their issue had predeceased the intestate. 
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Section 2-106 (b) of the Uniform Probate Code creates the same system, but 

the language of that section is more confusing than that used in the 

Manitoba statute. 

The following example illustrates how this system works. It is taken 

from a comment on the Uniform Probate Code.385 

[A) 

/1\ 
[B) c 

1\ 
u v w X y z 

"Under the per-capita-at-each-generation system, C takes one-third and the 

other two (one-third) shares are combined into a single share (amounting to 

two-thirds of the estate) and distributed as if C, Y and Z had predeceased G; 

the result is that U, V, W, and X take one-sixth."386 Under a per stirpes 

system, C receives one-third, X receives one-third and U, V, and W each 

receive one-ninth. 

e. Comparison of the four systems of representation 
Examples are the easiest way of understanding how these systems work. We 

will use an example discussed in the American study to illustrate the 

differences between these four systems. 387 The example is somewhat unusual, 

but this is necessary in order to illustrate the differences of the four systems. 

The fact is that each system gives the same result where all the children of 

the intestate survive the intestate's death. 

385 See comment on s. 2-106. 

386 See Uniform Probate Code, 11th ed, 1983 text and comments, Comment on s. 2-106. 

387 American study, supra, note 107 at 381. 
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[S-~] 

[G~ \s-2 
~~ 

[~S-\ [GGSi2] 

GGGS-~ GGGS-2 GGGS-3 

[S-2] /8-,3] ""' 
[GS-3] GS-4 GS-5 

I 
[GGS-3] 

I 
GGGS-4 

The following table tabulates the results using the different systems. The 

Canadian mainstream system is the per stirpes system of representation now 

used in Alberta. 

Descendant Canadian Mainstream American Hybrid Ontario Manitoba 

GS·2 one-quarter one-fifth one-fifth one-fifth 

GS-4 one-sixth one-fifth one-fifth one-fifth 

GS-5 one-sixth one-fifth one-fifth one-fifth 

GGGS-1 one-sixteenth one-twentieth one-fifteenth one-tenth 

GGGS-2 one-sixteenth one-twentieth one-fifteenth one-tenth 

GGGS-3 one-eight one-tenth one-fifteenth one-tenth 

GGGS-4 one-sixth one-fifth one-fifth one-tenth 

f. Analysis 

There is no public policy argument favouring one system over another. Each 

jurisdiction must choose the system that reflects the views of the majority of 

its citizens. For sometime there has been an ongoing debate as to what in fact 

is the view of the public. Lawyers often say that their clients prefer a per 

stirpes distribution. Some academics argue that clients prefer what their 

lawyers suggest and lawyers suggest that with which they are familiar. 388 

Several studies give weight to this argument because they show that~ in the 

388 Waggoner, supra, note 370 at 627 and Young, supra, note 383. After reading RFD No. 16, 
Mark Johnson questioned a few clients as to their preferences between the per stirpes 
approach and the per-capita-at-each-generation approach. He discovered that his clients 
preferred the per capita approach. He considered this surprising until he realized that he had 
never suggested such a scheme so why would clients consider it. 
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389
  See  Cha pte r  4  a t  55 .

390
  Youn g, su pr a, note  383.  Note  th a t  t h is  a r t ic le  uses  d i f feren t  te r min ology to  descr ibe  the

resu l t s .

391
  LR CB C, Repor t  on  S ta tu tory  Succession  Righ ts , supra ,  no te  177  a t  37-38 .

392
  A w or ki n g gr ou p r ecom m en de d t h is s ys te m  in  it s in it ia l r ep or t.  Se e U n ifor m  La w

Con fer en ce of C a n a da , P r ocee di n gs  of th e 6 5t h  Con fer en ce, 1 98 3 a t 2 26 . Th e w or ki n g gr ou p

wan ted  a l l  g rand ch i ld ren  t o  be  t r ea t ed  equa l ly  where  a l l  t he  in t e s t a t e ’s  ch i ld ren  p redecease

th e  in tes t a te .

ab sen ce of legal a dvice, th e pu blic chooses t o tr eat  gra nd childr en e qua lly

where all the children of the intestat e die before the intesta te does.389

Un fort un at ely, these st udies do not exam ine how far t he pu blic would extend

th e pr inciple of equ alit y.

One r ecent st udy su ggests th at  th e responden ts in  th at  stu dy preferred

th e Man itoba syst em over th e Can adia n m ain str eam  system . Of th e 761

responses, 145 (19.1%) chose th e Can adia n m ain str eam  system  (per stirpes),

70  (9.2%) ch ose  the Am er ica n  hybr id  syst em , a nd 5 41  (71 .1%) chose  the

Man itoba syst em.390 

The  var ious la w re form  agen cies ha ve ta ken  different  position s on t his

issue. The La w Reform  Commission of British  Colum bia La w consider ed

whet her  th e per stirpes system  should be r eplaced with t he On ta rio system.

Response on th e issue wa s divided an d th e Commission concluded t ha t t her e

was n o need to change t he curr ent  law.391 The sa me view was t ak en by The

La w Commission  (Engla nd),  and t he H ong Kong Law Refor m Com mission .

The  Un iform  La w Conferen ce of Can ad a d eclined t o adopt  th e On ta rio

system 392 with  the  resu lt  tha t  the  Uniform Intestate Su ccession Act re ta ins

per stirpes representa tion. The Act, however, no longer uses th e terms “per

stirpes”. Inst ead, it describes t he m echan ics of such a syst em.

The Ma nit oba Law Reform  Commission recommend ed th at  th e esta te be

dist r ibu ted  to the iss ue p er  capi ta  a t  ea ch gener a t ion . This  recom men da t ion

wa s a dop ted  by the Manit oba  Legis la ture. Th e 1990 a men dm en ts t o the

Un iform  Probate Code a lso in t rodu ced  th is  syst em . Bot h  the Commission  and

th e NCCU SL r ecomm en ded  th is syst em  for t he  sa me  re asons. F ir st , th e

in it ia l d ivi sion of the est a te s hould  be  made  a t  the n ea res t  gener a t ion  to the

decedent t ha t conta ins a t lea st one living mem ber. This en sur es equa l

tr eat men t of gra ndchildren  when  no children of the int esta te su rvive th e
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393
  M L R C ,  R epor t on  In tes ta te S u ccess ion , supra , n ot e 3 2 a t  39 -42 ; U n i for m  P rob a te C od e,

11 th  ed .  1983  Text  and  comm ents ,  Comm ent  on  s .  2 -106  found  a t  50 .

394
  A le x a n d er  R om a n c h u k ,  M a r k  J o h n s on ,  G or d on  P e t e r s on ,  Q .C .,  a n d  t h e  Le g is la t i ve

Re vie w C om m it te e s u pp or t t h is a pp r oa ch , a lt h ou gh  th e C om m it te e s ee s n o com pe llin g r ea son

fo r  ch a n g e  a n d  i s c on c er n e d  t h a t  a  n e w  s ys t e m  of r e p r e se n t a t i on  m a y  c a u s e  d i ffi cu l t y fo r

pr act ition er s. Tim  Ra tt en bu ry  does n ot su pp ort  th is a pp roa ch. H e a gr ees t ha t t he  per -capit a-

at -each -gen er at ion s yst em  of rep re sen ta tion  wou ld p rovid e a  bet ter  re su lt in  cert ain

circu m st an ces. H e does  not  find  th is su fficient  re as on, h oweve r, t o cha ng e from  th e exis tin g

sys te m  of rep re sen ta tion . 

395
  See  Cha pte r  4  a t  55 .

in tes ta te.  Se cond,  th is  syst em  res u lt s in  equa l t rea tmen t  of mem bers of t he

sa me ge ner at ion. Thir d, it e ns ur es t ha t m emb ers  of a r emot er gen era tion  will

never t ak e a la rger sh ar e of an  int esta te est at e th an  mem bers of a closer

gener at ion. The  “equ ally n ear , equa lly dea r” prin ciple is best  ser ved by t his

system  of repr esent at ion. In th e opinion of these t wo bodies, this syst em

pr odu ces  the bes t  and m ost  logi ca lly con si st en t  res u lt  in  most  si tua t ion s. 393 Of

th e comm ent at ors who expressed a n opinion on th is issue, most pr eferred

th is approach .394 

Alt hough  it  cer ta in ly w ould  be  be t ter  if m ore empi r ica l evid en ce was

ava ilable t o sh ow h ow fa r  the p r in cip les of equ a lity a mong m em bers of a

genera t ion  should proceed , we must  proceed  on  bas is  of what  is  known a t  th is

st age. We  su pp or t  an  in it ia l d ivi sion  of the est a te a t  the close st  gener a t ion

wher e th ere is a  living member . Such a d ivision is pr eferable because t he

st ud ies condu cted so far  sh ow th at  most  res ponden ts  pr efer t o tr eat  th eir

gr andch ildr en  equa lly wher e a ll  their  childr en  die befor e t hey do. 395 Of the

th ree syst ems t ha t h ave su ch an  initia l division, we prefer t he Ma nit oba

syst em  for  the s ame r ea son s g ive n  by the Manit oba  La w Refor m Com mission .

It en sur es equa l trea tm ent  of mem bers of the sa me gener at ion and  ensu res

th at  mem bers of a remoter  genera tion do not ta ke a la rger sh ar e th an

mem bers of a closer genera tion. We prefer th e “equa lly near , equally dear ”

appr oach. The per stirpes system of represent at ion depends t oo much u pon

th e re lat ionsh ip of the in tes ta te t o th e deceas ed childr en. On ce all t he

children of the deceased h ave died, th e inten tion of th e intes ta te will be

formed by the relat ionship with t he gran dchildren an d not the deceased

children.

We must  em ph asize tha t  th is  new syst em  will not  br in g a bou t  major

change. Mos t  in tes ta tes  a re s urvived  by a ll  of their  childr en  and in  ea ch of
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396
  T im Ra t ten bur y  agrees  t ha t  th e  new sys tem  of repr esent a t ion  w ould  provide  a  be t ter

re su lt in  cert ain  sit ua tion s. H e doe n ot, h oweve r, s up por t ou r r ecom m en da tion  beca us e in  his

op in i on  t h e  si tu a t ion s  a r e s o l im i t ed  a n d  t h e a r g u m en t  of fa i rn e ss  is  n ot  s o com p e ll in g  t h a t

t h e  c u r r e n t  l a w  m u s t  b e  c h a n g e d .

397
  We ha ve  gath ered  t h is  informa t ion  by spea king t o  lawyers  wi th  th e  Pu bl ic Tru s tee’s

Off ice  of  Mani t oba  an d m ember s  of th e  Man i toba  bar  who specia l ize  in  th is  a rea .

398
  Re Cran  Es ta te , [19 41 ] 1 W .W.R . 20 9 (S a sk .C.A .) a t 2 13  qu oti n g fr om  S ta n ley  v. S ta n ley

(1739),  26  E .R.  289 .

th ese system s th ose children  would sha re equ ally in t he est at e. The chan ges

proposed would only come in t hose situ at ions in which two or more children

die be fore th e in te st at e. Some  ma y as k wh y we a re m ak ing a

recommen dation tha t deviates from something th at is well known just to

brin g abou t a  min or cha nge in  res ult .396 Th e a ns wer  is t ha t w e seek  to des ign

a syst em t ha t r epresen ts wh at  most people would want  to do in a given

sit ua tion . This  recomm end at ion br ings u s closer t o th at  goal. We not e th at  it

is  wor kin g well in  Ma nit oba  and h as ca use d n o di fficu lt ies for  pr act it ion er s,

outside of the usu al irr ita tion of learn ing new la w.397

RECOMMENDATION No. 14

If an intestate dies leaving issue but no surviving spouse or

cohabitant, the entire estate should go to the issue of the

intestate and representation should be permitted. The estate

should be distributed to the issue per capita at each generation.

B.  Inheritance by Ancestors and Collaterals

1.  Terminology

Th e civil law r ecognized t hr ee lin es of rela tive s: as cendin g, descen din g an d

collat era l.398 Ascendan ts  included paren t s , g randparen t s, g rea t -g randparen t s

an d so on. Descendan ts in cluded children, gra ndchildren , great -

gra nd childr en a nd  so on. Issu e is a  syn onym of “descen da nt s”. Collat era ls

includ ed a ll oth er  blood r ela ti ves. 

2.  Two competing systems

At  presen t , the re a re  two methods of dete rmin ing how an  es ta te i s

distributed if the int estat e has n o surviving spouse or issue. The first

met hod, degr ees of consa ngu init y, is an cient  an d t ra ces its r oots  to t he civil

law. Th e second m eth od, th e pa ren telic syst em, is  of mor e re cent  origin a nd
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was designed to overcome some of the deficiencies that arise with the use of 

the first method. Degrees of consanguinity is the choice of all the Canadian 

mainstream intestacy statutes, including Alberta. The parentelic system is 

the choice of Manitoba, the Uniform Intestate Succession Act and the Uniform 

Probate Code. Each method will be examined in detail in this part. 

a. Degrees of consanguinity with no representation among co/laterals 
Under the existing law of Alberta, when an intestate dies leaving no 

surviving spouse or issue, the estate is distributed to his or her father and 

mother in equal shares, ifboth are living. 399 In a case where one parent has 

died before the intestate, the surviving parent receives the entire estate. 400 If 

both parents have died before the intestate, the estate is distributed among 

the brothers and sisters. If any brother or sister is dead, the children of that 

brother or sister can take the share their parent would have taken if living. 401 

Where all of the brothers and sisters have predeceased the intestate, the 

estate goes to the nephews and nieces in equal shares and representation is 

not admitted.402 

An example illustrates how these rules affect nephews and nieces. 403 

A----------------
1 

A1 

-------[8] 

I\ 
81 B2 

In this example, A will receive one-half of the estate and Bland B2 will take 

the share that B would have received had their parent been alive. Bl and B2 

would each receive one-quarter of the estate. If, however, both A and B had 

died before the intestate, then Al, Bl and B2 would each take one-third of 

the estate. Representation is not admitted in this situation. 

399 Intestate Succession Act, R.S.A. 1980, c. 1-9, s. 5. 

400 Ibid. 

401 Ibid. at s. 6. 

402 Ibid. at s. 7. 

403 The example is discussed by M.L.R.C., Report on Intestate Succession, supra, note 32 at 
27. 
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404
  Ibid .  a t  s .  8 .

405
  Ibid . a t s . 9(1 ).

406
  M.L .R.C ., R epor t on  In tes ta te S u ccess ion , supra ,  no te  32  a t  28 .

407
  Degrees  of consan guin i ty  can  be pre sent ed in  a  var ie ty  of  ways.  We at ta ch as  Appen dix B

an other  ch ar t  d isp layin g th is  inform at ion .  I t  conta ins  th e  sam e informa t ion  as  t ha t  pr esent ed

on th is  page  bu t  i t  m ay be  a n  ea s ier  source  of  informa t ion  for  some r eader s .

If an in test at e dies leaving no sur viving spouse, issue, fat her , mother ,

br oth er, s ist er, n eph ew or n iece, th e est at e is dis tr ibu te d equ ally a mon g th e

next  of kin  of equ al d egree  of cons an guin ity t o th e int est at e an d in  no case is

represent at ion a dmitt ed.404 The Act a lso provides tha t degrees of kindred a re

to be computed by counting upwar d from th e intestat e to the near est common

an cestor an d th en down t o the r elat ive.405 The r esult s of th is scheme a re a s

follows:406

Consequently, after the specified classes, grandparents are next in line because
they are of the second degree; followed by uncles and aunts in the third degree;
and then other collaterals such as grandnephews and grandnieces. Next-of-kin
of equal degree take an equal share. For example, if the intestate is survived by
only a grandniece, in the fourth degree, and two great-uncles, also in the fourth
degree, the estate would be divided into three equal shares. A surviving relative
in the fifth or sixth degree would take nothing in such a case. A table of
consanguinity setting forth the degrees is found below.

TABLE OF CONSANGUINITY407

Showing Degrees of Relationship

4

Great-great Grandparents

3

Great Grandparents

5

Great-great Uncles / Aunts

2

Grandparents

4

Great Uncles / Aunts

6

First Cousins Twice Removed

1

Parents

3

Uncles / Aunts

5

First Cousins Once Removed

7

Second Cousins Once Removed

Person Deceased 2

Brothers / Sisters

4

First Cousins

6

Second Cousins

8

Third Cousins

1

Children

3

Nephews / Nieces

5

First Cousins

Once Removed

7

Second Cousins

Once Removed

9

Third Cousins

Once Removed

2

Grand

Children

4

Grand Nephews /

Nieces

6

First Cousins

Twice Removed

8

Second Cousins

Twice Removed

10

Third Cousins

Twice Removed

3

Great-Grand Children

5

Great-Grand

Nephews

Nieces

7

First Cousins

Thrice Removed

9

Second Cousins

Thrice Removed

11

Third Cousins

Thrice Removed

Numbers indicate degree of relationship.
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408
  The  concept  of  represen ta t ion  i s  d iscussed ear l ie r  in  th is  chapt er .

409
  Ca rter  v. Cr aw ley  (1681),  Raym.  496;  83  E .R.  259  a t  261 .

410
  Th is h ist ory is  discu sse d in  det ail in  Re Cran  Es ta te , supra , n ote  39 8. S ee  a lso C a n ad a

Per m an en t T ru st C om pa n y (H in d  E sta te)  v. Can ad a Perm an ent  T rust  C om pan y (McKin n

Es ta te ),  [1938]  3  W.W.R.  657 (Sask .  C.A.)  [her e inaf ter  Hin d  E s ta te].

411
  H i n d  E st at e, i bi d .

412
  See  sec t ion  7 .

413
  Re Kroes ing  E s ta te, [19 28 ] 1 W .W .R . 22 4 (A lt a . S .C .); H i n d  E s t a t e,  su p r a ,  note  410;  R e

Cran  E s ta te, supra , n ot e 3 98 ; Re Robinson  E s ta te, [19 41 ] 2 W .W .R . 86  (B. C. S. C. ); Re H aggart

Es ta te ,  [19 47 ] 1 W .W .R . 79  (Alt a . S .C .); R e S h a w , [195 5] 4 D .L.R . 268  (On t. H .C. )

Before  the enactment  of the  S tatu te of Distribution, 1670, th e civil law

adm it ted  rep res en ta t ion  among is su e, bu t  no rep res en ta t ion  among

col la te ra ls  except  in  the case of brothers’ and  s is ters ’ ch i ldren .408

Repr esen ta tion  am ong iss ue  wa s a llowed beca us e it  wa s t hou ght  th e

in tes ta te  had an  obliga t ion  to provide “for  those who descend from his

loins”,409 be they remote or not. Representat ion was exten ded to include

representa tion among brother s’ and sisters’ children for two reasons. First,

th e int est at e wa s a  kin d of par ent  to t he b rot her s’ an d sist ers ’ childr en in

tha t ma rriage was prohibited. Also, ther e was no danger tha t th e estate

wou ld  be  su bd ivide d in to too many por t ion s. 410 Limit ed  rep res en ta t ion  among

collat era ls is des igned  to a void confus ion, pr otr act ed dela ys in s ett leme nt  an d

a m ult iple fra ctioning of the est at e.411

Th is  cont in ues  to be  the law of Alber ta . Sect ion s 4  and 6 -8 of t he

Intestate Su ccession Act ma ke it  clear  th at  rep res ent at ion is only a llowed in

th e case of issue of the int esta te a nd in  th e case of children of the broth ers

and sisters of the intestat e where some, but not all, of the brothers and

sister s die before t he int esta te. If all th e broth ers a nd sist ers died before the

in tes ta te,  the est a te goes , in  equa l sha res , t o the n ep hews a nd n ieces  wh o a re

alive at  th e dat e of deat h. Represen ta tion is not a dmit ted, a nd, th erefore,

children of deceased n ephews a nd n ieces do not sha re in t he est at e.412 Beyon d

chi ldren  of brothers and  s is ters , representa t ion  among col la te ra ls  is  not

allowed.413
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414
  (19 92 ), 1 Al ta . L.R . (3d ) 19 8 (Q .B.), M cF a dy en , J . Th e cou r t ca m e t o th e s a m e con clu sion

in  th e  in ter pre t a t ion  of  ear l ie r  Alber ta  in tes t acy  legis la t ion .  See  R e E m sley  E sta te,  [19 25 ] 1

W.W .R. 8 16  (Alt a . S.C .) a n d R e Ga ll E sta te,  [19 37 ] 3 W .W.R . 22 2 (Alt a . S.C .).

415
  [19 28 ] 1 W .W.R . 22 4 (Alt a . S.C .T.D .).

416
  The  in t es ta te’s  an ces tors  inc lude  h is  or  h er  pa ren ts ,  gran dpa ren ts ,  grea t -gran dpa ren ts

a n d  s o o n . A  gr a n d p a r e n t  i s  a  m or e  r e m ot e  a n ce s t or  t h a n  a  p a r e n t .

Two de cis ion s i llust ra te t hes e p r in cip les.  In  the r ecent  de cis ion  of R e

Matthews Estate,414 George Matt hews died in test at e in 1990. He wa s sur vived

by two b rother s,  se vera l n ieces  and n ep hews w hose  pa ren ts h ad d ied b efor e

George Matt hews, an d children of a deceased niece. His sister Ann ie ha d

pr edecea sed G eorge. Ann ie h ad  a d au ght er, K ay, who a lso died b efore George

did, but Ka y’s children wer e alive at  th e time of his deat h. Kay’s children

sough t a  sh ar e in t he e st at e. The  cour t h eld t ha t t hey h ad  no righ t t o sha re in

th e esta te. Section 6 of th e Intestate Su ccession Act gove rned  di st r ibu t ion  of

the est a te.  By th is  se ct ion , on ly t he b rother s a nd s is ter s a nd t he ch ildr en  of

th e deceased broth ers a nd sist ers h ave a  right  to sha re in t he est at e.

Ch ildr en  of a  de cea se d n iece or  nep hew have no r igh t  of in her it ance u nde r

the  sect ion .  In  Re Kroesing Estate,415 th e int est at e died lea ving h im s ur viving

one uncle and children of two deceased uncles. In th is case th e entire estat e

went  to th e un cle, since the children  of th e deceased un cles were one degree

fur ther  removed from the  in testa te  and  did not  take  by  representa t ion  the ir

pa re nt ’s sh a re . 

b.  A parentelic system with representation among collaterals

In t his pa rt , we will describe, in deta il, a par ent elic system . We begin by

outlinin g the gen era l principles th at  define the syst em a nd t hen  describe a

pa ren telic syst em in  mor e det ail.

General pr inc ip les . To underst and h ow a par entelic system operat es,

one  must  unders tand  three  genera l  pr inciples  tha t  under l ie  the sys tem.  F irs t ,

living des cenda nt s of the closest  an cestor t ak e to t he e xclusion of living

descendants  of a  remoter  ancestor .416 This m ean s descendan ts of your  par ent s

will ta ke before d escend an ts  of your gr an dpa ren ts . Degree s of consa ngu init y

a re i r relevant . So, for  example, if t he in tes ta te is s urvived  by a  gr andn iece

an d sever al a un ts , un cles an d cousin s, th e gra nd niece r eceives th e en tir e

est at e. Second, in  a p ar en te lic syst em , rep res en ta tion  is a dm itt ed a mon g ne xt

of k in .  In  fact ,  one  of severa l  systems of representa t ion  can  be chosen  to work
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417
  In  Ma n itob a , wh en  th e es ta te  goes  to t h e is su e it  is d ist ri bu te d p er  cap ita  a t e a ch

gener at ion.  The sa me  met hod of  repre sent at ion is  a lso used  for  dis t r ibu t ion am ong th e

descenda nt s  of par ent s ,  gran dpa ren ts  or  grea t -gran dpa ren ts .  Un der  t he  Un i form  In tes ta te

S u ccessi on  Act ,  w h e n  t h e  e s t a t e  go es  t o  t h e  i s s u e  it  i s  d is t r i b u t e d  per  sti rp es .  The  same

met hod of  represen ta t ion  i s  used  for  d is t r ibu t ion  of th e  es ta t e  am ong descenda nt s  of par ent s ,

g ran dpa r en t s  o r  g rea t -g ran dpa r en t s .

within  a pa ren telic system.417 Th es e s ys tem s w er e d iscuss ed  in  the con text  of

inh erit an ce by issu e. The  syst em of repr esen ta tion  chosen for t he is su e is a lso

chosen  for  representa t ion  among next  of k in .  Thi rd,  not  every surviving

member in the family line of the closest ancestor will shar e in the estate. If

th e intes ta te is su rvived by both  par ent s, all of his or her  siblings an d severa l

n ieces  and n ep hews,  the p a ren ts s ha re t he est a te in  equa l sha res  to the

exclusion of th e siblings an d th e neph ews an d nieces. It is a fun dam ent al

pr in cip le  of rep res en ta t ion  tha t  those  fa r ther  dow n the fa mily li ne ca nnot

sh are  in  th e es ta te  if th eir  ances tor s a re  st ill a live. 

The  spec if ic s . Assume tha t  you  have d ied in tes ta te  and you  have no

sur viving spouse or issu e. In a  par ent elic system , your  esta te is divided

bet ween  your  mot he r a nd  fat he r, or  th e su rvivor  th ere of, if th ey a re a live

whe n you p as s on. If your  pa ren ts  ha ve died be fore you , th e est at e is

distribut ed among th e issue of your par ents a nd repr esenta tion is admitt ed.

This m ean s th at  if all your  broth ers a nd sist ers su rvive you, th ey sha re t he

es ta te in  equa l sha res  and t heir  childr en  rece ive  noth in g. S hould  som e of

your s iblings  die before you, t heir  childr en or , possibly, gra nd childr en w ill

also be entit led to sha re in t he est at e. The system  of repr esent at ion chosen

will determ ine how these sha res ar e calculated.

If you  have no su rviv in g pa ren ts,  sibl in gs , n ieces , n ep hews,  or

gran dnieces or gran dneph ews, the est at e is divided into two portions. One

port ion is d ist rib ut ed t o rela tive s on you r m oth er’s sid e of the  fam ily an d t he

other  por t ion  goes to re la t ives on  your  fa ther ’s  s ide of the  fami ly . One por t ion

goes to your  fa ther ’s  pa rent s , or  su rv ivor  thereof. I f your  pa te rna l

gr andp aren ts d o not  su rvive you , t h is  por t ion  is  divid ed  among t he iss ue of

th e pa ter na l gra nd pa ren ts  an d r epr esen ta tion  is a dm itt ed. Th is m ean s t his

port ion will go to your fa th er’s br oth ers  an d sist ers  in eq ua l sh ar es if th ey all

su rvive  you. If one or  all of th em  die be fore you do, some  of the e st at e will go

to their  childr en , or , poss ibly,  gr andch ildr en . Aga in  the s ys tem  of

rep res ent at ion det erm ines  how ea ch sh ar e is calcula ted . The ot her  port ion is

divid ed  in  the s ame fa sh ion  on  you r  mother ’s s ide of t he fa mily. I f one s ide of
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the family has no surviving members, the entire estate goes to the side of the 

family with surviving members. 

Some parentelic systems stop at this point. The estate escheats to the 

Crown if the intestate is not survived by a spouse, issue, parents, issue of the 

parents, grandparents, or issue of the grandparents. 

Other systems go further and apply the same principles to great­

grandparents and their issue. In these systems, if you die intestate with no 

surviving spouse, issue, parents, issue of parents, grandparents, or issue of 

grandparents, the estate is divided into two portions. Each portion is divided 
into two equal shares. One of these shares (i.e., one-quarter of the estate) 

goes to the parents of your paternal grandfather,418 in equal shares, or the 

survivor thereof. If neither of them survive you, which will likely be the case, 

the share is distributed among the issue of the parents of your paternal 

grandfather (i.e., your great aunts and uncles in this family line and their 

issue) and representation is admitted. The other share (i.e., one-quarter of 

the estate) is distributed in the same way to the parents of your paternal 

grandmother and their issue. One half of the estate goes in similar fashion to 

the parents of your maternal grandfather and their issue and parents of your 

maternal grandmother and their issue. 

There are additional rules that determine how the estate is distributed 

if there are no surviving members in one or more family lines descending 

from the great-grandparents. If the parents of the paternal grandfather and 

their issue die before the intestate, that quarter of the estate is added to the 

quarter that is distributed to the parents of the paternal grandmother or 

their issue. The other two quarters would be distributed as described above. 

418 The following chart will help you understand the discussion that follows. Pat. is an 
abbreviation for paternal. Gr.father and gr.mother are abbreviations for grandfather and 
grandmother. 

Parents of Parents of Parents of Parents of 
pat. gr.father pat. gr.mother maternal gr.father maternal gr.mother 

I 
paternal paternal maternal maternal 
gr.father gr.mother gr.father gr.mother 

father mother 

You 
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419
  Th is m ea n s t h e in te st a te  wa s n ot s u r viv ed  by  th e p a r en ts  of th e p a te r n a l gr a n dfa th er  or

th eir  iss u e or  by t h e p ar en ts  of th e p at er n al  gr an dm oth er  or t h eir  iss u e. 

420
  For  severa l  cases  tha t  i l lus t ra te  th is  poin t  see  H i n d  E s t a t e,  su p r a ,  note  410;  Re Cran

E s t a t e,  su p r a ,  note  398;  Re Dixon  Es ta tes  [19 48 ] 2 W .W .R . 10 8 (M a n . K .B .); 

421
  N ew  J er sey  st u dy , supra ,  no te  105  a t  276 .

It is only when ther e are n o issue on the pa tern al side419 th at  th ese two

qu ar ter s a re a dd ed  to the m oneys t ha t  a re d ivide d a mong t hose  on  the

ma ter na l side.

3.  The need for reform

The existin g determ ina tion of th ose next of kin wh o will inher it t he est at e

ha s seve ra l dr aw ba cks. Th ese in clude t he  followin g:

1) The p res en t  la w oft en  res u lt s in  the en t ir e est a te goin g t o one s ide of

th e fam ily eve n t hou gh  th er e a re  re la ti ves on  th e oth er  side. F or exa mp le, a

mater na l u ncle rece ive s t he en t ir e est a te over  the p a ter na l r ela t ive s of

rem oter degree. 420

2) I n  theor y, t he s ea rch  for  rem ote r ela t ive s ca n  go on  forever . This  can

give rise to inher ita nce by a rela tive who does not know th e intes ta te. The

litera tu re r efers to this r elat ive as a la ughin g heir. One a ut hor defines a

lau ghing h eir as  “one who is so dista nt ly relat ed to th e deceased th at  his grief

over losing a  rela tive is  mor e th an  out weighe d by h is joy over u nexp ectedly

receivin g th e pr opert y”.421

3) Sometimes next of kin who know the intestat e must  shar e the esta te

with  those  wh o do n ot . F or  example, if t he est a te is s ha red  by next  of kin  of

th e four th  degree, th e esta te is divided equa lly among an y gran d neph ews

an d nieces, cousins, grea t a un ts or u ncles, and gr eat -great gr an dpar ent s who

survive the intesta te. It is likely that t he gran dnephews and n ieces and

cousins will know the intesta te better t han  the great  aun ts or uncles. 

4) Sear ches for dist an t r elat ives t ha t m ay or m ay n ot exist  ad ds de lay

an d expense t o the a dmin istr at ion of the est at e.
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422
  J u st ice S te ven son , Ale xa n de r  Rom a n ch u k,  Gor don  P et er son  Q.C . a n d t h e m a jor it y of

la wy er s a t t h e E dm ont on W ills a n d E st at es S ect ion , CB A su pp ort  a p ar en te lic sys te m . Th e

Le gis la tiv e R evi ew  Com m itt ee a n d T im  Ra tt en bu ry  pr efer  de gr ees  of cons a n gu in ity  beca u se

i t  i s  un ders t ood an d th ere  i s  no  compel l ing  reason  for  cha nge.

423
  R .S .A. 1980,  c . U-1 ,  s .  4 . Sect ion  4  requ i res  th e  persona l  represen ta t ive  of  an  in t es ta te  to

pay t he est at e  to  th e Crown  ( i .e .  Provincial  Tr easu rer )  i f he or  sh e ha s  not  lea rn ed of  any n ext

of k in  w it h in  t w o y ea r s  of t h e in t e st a t e’s  d ea t h . T h e C r ow n  h old s  th e  es t a te  for  a  fu r t h er  fou r

years .  Any next  of  k in  m ay a pply  to  th e  Crown  wi th in  s ix  years  of th e  deat h  t o  recover  th a t

por tion  of th e est at e th at  th ey a re  en tit led t o receiv e. If, how ever , no cla im  is m ad e wit hin

th is pe riod , th e Cr own  is de em ed t o be t he  he ir of th e in tes ta te a nd  claim s by a ny  ne xt of k in

ar e ba rr ed  (s. 6). 

424
  P lea se  n ote  th a t t h is d iscu ss ion  a ss u m es  th a t t h e in te st a te  h a s n o su r viv in g s pou se  or

(cont inue d...)

4.  Analysis

a.   Which method is best?

Ou r consu lt a t ion  revea led t ha t  ther e is s upp or t  for  bot h  met hods  of

det erm inin g th e n ext  of kin wh o will shar e in  th e est at e u pon in te st acy.422

The pr esent  law, alt hough a rcha ic, is clear ly under stood by lawyers  an d does

not cau se problems in iden tifying the n ext of kin wh o will inher it t he est at e.

In m ost int esta cies wher e th ere is no spouse or issue, t he pa ren ts, broth ers

an d sister s, or nephews a nd n ieces inh erit t he est at e. It is only in cases

wher e more dist an t r elat ives inher it t ha t t he m at ter  gets complicated. E ven

thes e s it ua t ion s d o not  se em  to cause  a  pr oblem  excep t  for  si tua t ion s in  wh ich

th e adm inistr at or cannot iden tify any n ext of kin wh o survive th e intes ta te.

In  thes e ca se s,  the est a te m ust  be  held for  six ye a rs b efor e i t  es chea ts t o the

Crown un der t he Ultimate Heir Act.423

Even  th ough t he e xist ing sys tem  is fun ctiona l, it becomes m ore a rcha ic

with  each  pa ssin g da y an d su ffers  from sever al d eficiencies. We view a

pa ren tel ic sys tem  as s upe r ior  to the exis t in g la w, for  the followin g r ea son s:

C A paren te li c sys tem ensures tha t  those who a re  closes t  to the  in testa te

will rece ive  the est a te.  It  pr efers t hose  closes t  to the in tes ta te t o those

mor e r em ote. F or exa mp le, u nd er  th e exis ti ng  la w a  grand ne ph ew, a

cous in ,  and a  grea t -aunt  a re  a ll  of the  4th  degree  and would share

equ ally. A pa ren telic syst em p refer s a  gra nd nep hew  to a  cous in a nd

pr efer s a  cousin  to a  grea t-a un t. 

C It  will be ea sier  an d less  cost ly to det erm ine t hose wh o will inh erit  th e

estat e. Usually, it will be the intesta te’s parent s or issue of those

par ent s who inher it t he est at e.424 Identifying and locating th ese
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(...continued)
i ssue .

425
  S t a t is t ics  C a n a da , B as ic Fa cts on  Fa m ili es in  Ca n ad a, P as t a n d  Pr esen t  (O t t a w a:

In du st ry , Scie n ce a n d T ech n ology, C an ad a, 1 993 ) Ca ta logu e N o. 89-5 16 a t 1 3, C h ar t 2 .1

Average  fami ly  s ize , Can ada ,  1971-1991 .

rela tives  sh ould pose n o problem s in  th e ma jority of cas es. In  ad dit ion, it

red uces  the n eed t o se a rch  for  di st an t  rela t ive s w her e iss ue of t he

int esta te’s par ent  sur vive the int esta te. For exa mple, ass um e th e

int esta te is su rvived by a gra ndn ephew, severa l cousin s an d some grea t

au nt s a nd  un cles. Un der  th e exist ing la w, th ey all s ha re e qua lly in t he

es ta te beca use  they a re a ll  of the 4 th  de gr ee  of consa ngu in it y. Befor e

dist r ibu t ion  can  take p la ce, t he p er son a l r ep resen ta t ive  must  iden t ify

all th e cousin s an d grea t a un ts a nd u ncles and  deter min e who sur vived

th e intes ta te. This is n ot necessar y in a pa ren telic system becau se th e

gra nd nep hew , being is su e of the in tes ta te’s pa ren ts , ta kes t he e nt ire

esta te.

C One shortcoming of degrees of consanguinit y is that  it does not divide

th e est at e bet ween  rela tives  on both  sides  of th e fam ily. A par ent elic

syst em  rem ed ies t h is  de ficie ncy. D ivi sion  be tween  bot h  side s of t he

fam ily would like ly be t he in ten tion  of “aver age Alber ta ns ” who find

th em selves in  th a t s it ua ti on. 

The  st ronge st  ar gum ent  th at  can  be m ad e aga ins t a  pa ren telic syst em is

tha t  it  wi ll  divid e t he est a te bet ween  more p a r t ies a nd ca use  a  fract ion in g of

th e esta te. In stea d of ha ving th e only surviving au nt  ta ke th e ent ire est at e,

th e esta te will be distr ibut ed am ong tha t a un t a nd t he issu e of th e deceased

aun ts  and  un cles. 

The  fear  of fra ctionin g of est at es cau sed by a  pa ren telic syst em w ith

rep res en ta t ion  a r ises  in  the con text  of la rge families.  Th is  will  become of

mu ch less concern  in t he fu tu re b ecau se t he s ize of Can ad ian  fam ilies is

mu ch sm aller  th an  it u sed t o be. The a vera ge nu mbe r of pers ons per  fam ily

was 3.7 in 1971 a nd fell to 3.1 in 1991.425 The reduction in family size is also

reflected in  th e avera ge num ber of birt hs per  woman . This figur e ha s fallen

from near  4 b ir ths  per  woman in  1960 to less  than  two b ir ths  per  woman in

1970. Th e Ca na dia n b ir th  ra te  is n ow below t he  re pla ceme nt  ra te  of 2.1
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426
  Th e Va n ier  In st itu te  of th e F am ily, Ca n ad ia n  Fa m ili es  (O t t a w a: 1 99 4) C h a r t  14 , A ve r a ge

n u m b er  of b ir t h s p er  w om a n .

427
  Ibid .  a t  10 .

childr en  pe r  wom an.426 “Canada’s  low bi r th  ra te has  brought  changes  in

fam ilies t ha t in clude: mor e people wit h fewer  siblin gs, mor e only childr en,

more people with few cousins, aun ts an d uncles—in short, fewer relatives”.427 

Although we recognize tha t, in cert ain  fact situa tions, a pa ren telic

syst em w ill res ult  in m ore r elat ives sh ar ing in  th e est at e, we do not  find t his

su fficie n t  rea son  to ret a in  the exis t in g la w. Th e r isk of fract ion in g of est a tes

will decrea se over t ime a nd  a p ar ent elic system  pr oduces a  faire r r esu lt in

more est a tes  than  doe s d egrees of con sa ngu in it y. (L arge numbers of

su rv ivin g a un ts  in  th e exis ti ng  sys te m a lso lea d t o “fra ction ing” of th e es ta te .)

If a  pa ren tel ic sys tem  is  chose n , we m ust  a lso adop t  a  met hod of

rep res en ta t ion  tha t  will  be  use d w it h in  the s ys tem . The m et hod of

repr esent at ion for inher ita nce by next of kin mus t be t he sa me a s th at  used

for is su e. Consequ ent ly, th e syst em of repr esen ta tion  we pr opose would be

th at  now used in  Man itoba, th e per-capita-at -each-genera tion system .

b.  Should limitations be placed on those who can inherit?

We also recommen d the a doption of a restricted parentelic system. The estate

of the  in testa te  should eschea t  to the  Crown under  the Ultimate Heir Act if

th e intes ta te is n ot sur vived by a spouse, issue, par ent s, issue of par ent s,

gr andp aren ts,  is su e of grandp aren ts,  or  gr ea t -gr andp aren ts.  We do n ot

support a system t hat  extends inherita nce to issue of great -gran dparent s.

We make th is recommendat ion for th e following reasons:

C Sea rch ing for r em ote r ela ti ves i s bot h t ime consu ming  and  expe ns ive. A

limited pa ren telic system sh ould quicken ad min istr at ion of estat es an d

de crea se  cost s b y elimin a t in g t he n eed a nd cos t  of sea rchin g for  is su e of

grea t -g randparen t s. 
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428
  All m oney  an d p rop er ty in  an  est at e th at  pa sse s t o th e Cr own  as  ult im at e h eir  is h eld in

t ru s t  an d  the  a nn ua l  i ncome  i s  pa id  to  the  un ive r s i t i e s  unde r  the  U n ive r s i t i e s  Ac t  i n  those

po r t ion s t h e M in is t er  of Ad va n ced  E du ca t ion  con si de r s fa ir  a n d e qu it a bl e: U l ti m a t e H e ir  A ct ,

R .S .A. 1980 ,  c.  U-1 , s .  8 .

429
  In  t he  Alber ta  Gazet te ,  the  D eput y  Pr ovincia l  Trea sur er  pu bl ishes  a  l i s t  of  the  es ta tes

which  compr i se  the  Ul t ima te  He i r  T ru s t  “A” fund  a s  a t  Mar ch  31  o f a  g iven  yea r .  Th i s  i s  a  l is t

of es ta t es  th a t  w i l l shor t ly  escheat  t o  the  Cr own u nder  th e  U l ti m a t e H e ir  A ct .  As  of  March  31 ,

19 94 , th e es ta te s w h ich  com pr ise  th e U lt im a te  H eir  Tr u st  “A” fun d w er e a s follow s:

Name of Deceased Date of Death Net amount of estate

Brislan, C.W. October 10, 1988 63,336.83

Miller, Benjamin August 8, 1989 26,212.76

Giardin, Leo December 5, 1989   1,377.76

Murphy, Sidney January 2, 1990 34,495.70

Bastien, Gerald January 4, 1990   8,508.45

McClutchy, Henry July 31, 1990 13,071.04

Laine, Edward W. September 24, 1990 13,558.80

Lamarche, Rolland J.G. February 1, 1991   2,259.52

Fong, Yee April 25, 1991 27,706.22

Th e list s pu blish ed in  th e yea rs  198 4 t o 1993  exh ibit a  sim ilar  pr ofile. This  confirm s

i n fo r m a t io n  gi ve n  t o u s  b y  p r a c t it i on e r s . T h e  la w y e r s w e  co n su l t ed  a d v is e  t h a t  fe w  es t a t e s

pass  to  the  Cr own u nder  th e  U l ti m a t e H e ir  A ct , a n d  t h os e t h a t  do a r e  u s u a lly  sm a l l in  v a lu e .

C Ther e is no str ong allocat ive preference in favour  of lau ghing h eirs over

th e un iversities of Albert a, which ben efit by virt ue of the Ultim ate Heir

Act.428

C In t he experien ce of the Alberta  lawyers we h ave spoken wit h, very few

int esta cies resu lt in dist ribut ion to issue of th e great -grandp ar ent s.

The refore, we d o not a nt icipat e th at  a p ar ent elic system  will

significan tly increas e th e nu mber  of esta tes t ha t pa ss to th e Crown

un der t he Ultimate Heir Act. It sh ould, however, redu ce the tim e th e

esta te m ust  be held before it es cheat s to th e Crown. Ther e will be no

need t o hold th e esta te for six years if it is known t ha t t he int esta te h as

no surviving relatives within the required family lines.

C Es ta tes  th at  eschea t t o th e Crown  un der  th e exist ing sys tem  ar e us ua lly

small an d do not justify the cost of an extensive search for distan t

relatives.429 For  too many of t hes e est a tes , t he cos t  of sea rchin g for

dista nt  relat ives would consume t he est at e. Since man y of th ese esta tes

ar e origina lly ad min ist ere d by t he P ublic Tr us tee ’s Office, th ere  bein g

no rela t ive s t o t ake on  th is  t a sk , t he cos t  of sea rchin g for  rem ote

relat ives is paid for by th at  office. This, of cour se, repres ent s an

expe ndi ture of t ax dolla rs t ha t , we s ubm it , is  a  poor  use  of pu bl ic fu nds .
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Concern  over esche at  to t he C rown  does not  just ify spend ing t ax d ollars

in  th is  fash ion .

This  recomm end at ion is t he s am e as  our t ent at ive recomm end at ion in

Report  for Dis cussion  No. 16 except t ha t gr eat -gran dpa ren ts  (but  not  th eir

issue) ha ve been ad ded to th e list of eligible next of kin. While it will be

infrequen t for a grea t-gran dpar ent  to sur vive the int esta te, th ose tha t do will

likely be k nown  by th e int est at e an d sh ould in her it t he e st at e. This  is

prefera ble to the est at e pass ing to th e Crown un der t he Ultimate Heir Act

wh er e t he re  is a  su rv ivin g gr ea t-gr and pa re nt . 

We recognize  tha t  som e lawyer s ob ject  st rongly  to es chea t  to the Crown

in a ny s itu at ion. Th ey will favou r a n e xte nd ed pa ren te lic syst em  of the t ype

found  in  the  Mani toba Intestate Su ccession Act an d th e Uniform  Intestate

S uccession  Act. We  th in k tha t  th is  aversion  to es chea t  to the Crown  is  more

an  em ot ion a l r ea ct ion  than  one r ooted  in  fact  and logic.  We can only r es pon d

to th is rea ction by emp ha sizing two point s: (1) the risk  of escheat  in a  limited

par ent elic system  is sma ll, and (2) the size of th e esta tes t ha t will escheat  to

th e Crown does not just ify th e cost of searching for very remote r elat ives who

will n ot k now t he  in te st a te  in  mos t ca ses . 

RECOMMENDATION No. 15

C If there is no surviving spouse or issue, the estate should

go to the parents of the intestate in equal shares or to the

survivor of them.

C If there is no surviving spouse, issue or parent, the estate

should go to the issue of the parents of the intestate or

either of them to be distributed by representation.

C If there is no surviving spouse, issue, parent or issue of a

parent, but the intestate is survived by one or more

grandparents or issue of grandparents,

a) one-half of the estate should go to the paternal

grandparents or to the survivor of them, but if there is

no surviving paternal grandparent, to the issue of the

paternal grandparents or either of them to be

distributed by representation;
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b) one-half of the estate goes to the maternal

grandparents or their issue in the same manner as

provided in clause (a);

but if there is only a surviving grandparent or issue of a

grandparent on either the paternal or maternal side, the

entire estate goes to the kindred on that side in the same

manner as provided in clause (a).

C If there is no surviving spouse, issue, parent or issue of

parents, grandparent or issue of grandparents, but the

intestate is survived by one or more great-grandparents,

a) one-half of the estate goes to the paternal great-

grandparents, in equal shares, or to the survivor of

them, and

b) one-half of the estate goes to the maternal great-

grandparents, in equal shares, or to the survivor of

them;

but if there is only one or more surviving great-

grandparents on either the paternal or maternal side, the

entire estate goes to the great-grandparents on that side in

equal shares. Issue of great-grandparents will not take any

share of the estate, and representation is not admitted

among issue of great-grandparents. 

C Paternal great-grandparents are the parents of the paternal

grandfather of the intestate and parents of the paternal

grandmother of the intestate. Maternal great-grandparents

are the parents of the maternal grandfather of the intestate

and parents of the maternal grandmother of the intestate.

C The system of representation chosen for collaterals should

be the same as that chosen for issue.

C The Ultimate Heir Act should be amended to allow for an

estate to escheat to the Crown as soon as it is known that

all the family members within the required family lines died

before the intestate.
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430
  M.M.K.  Whi taker ,  “Hotchpot  Clau ses” 6  E .T .J .  7  a t  11 .

431
  Sh er rin  & B one h ill, supra , n ote  7 a t 2 48; H ar din gh am , N ea ve &  F ord , supra ,  no te  7  a t

432 .

432
  T h e S ta tu te of D ist rib u tion , 167 0  p r o vi d e d :

... in  ca s e a n y  ch ild , ot h e r t h a n  t h e h e ir  a t  la w , w h o s h a ll h a v e a n y  es t a te  by  se t tle m en t

f rom the  sa id  in tes ta te ,  o r  sha l l  be  advan ced  by  the  sa id  in t es ta t e  in  h i s  l i fe t ime  by

por tion  n ot e qu a l to t h e sh a re  wh ich  wil l be  du e t o th e ot h er  ch ild re n  by s u ch

dis t r ibu t ion  as  a foresa id ;  then  so  m uch of  the  su rplu sage  of  the  es ta te  of  such in tes t a te ,

to b e d ist r ibu te d t o su ch  ch ild  or ch ild r en  a s s h a ll h a ve a n y la n d b y s et tl em en t fr om  th e

int est at e, or w er e a dva nce d in  th e lifetim e of th e in tes ta te a s sh all m ak e th e est at e of all

th e sa id ch ildr en  to be  equ al a s n ea r a s ca n b e est im at ed. B ut  th e h eir  at  law ,

notwi th s ta ndin g an y land  th a t  h e  sha l l  have  by descent  or  o therw ise  f rom the  in tes ta te ,

is  t o h a v e a n  e qu a l p a r t  in  t h e d is t rib u t ion  w it h  t h e r e st  of t h e ch ild r en , w it h ou t  a n y

con s id er a t ion  of t h e v a lu e  of t h e la n d  w h ich  h e  h a s b e d es ce n t , or  ot h e rw is e fr om  t h e

in tes t a te .

433
  (1875),  L .R. 20  Eq .  155 .

434
  Ibid .  a t  157 .

C.  Doctrine of Advancement

1.  The existing law

The doctrin e of advancement r equires a child who has received an

adva ncement  to accoun t for the a dvan cement u pon th e deat h of the int esta te.

This doctrine wa s int roduced in th e S tatu te of Distribution, 1670 an d is, in

effect ,  a  sta tu tory  hotchpot  clause .430 The  doctrin e em bodies t he e quit ab le

pr inciple t ha t a  fat he r in te nd s t o benefit  his  childr en  equ ally. 431 It rem ains a

par t of the law of intesta cy in Alberta  because of section 11 of th e Intestate

S uccession  Act. S in ce t he wording of sect ion  11  pa t ter ns i t se lf a fter  the

S tatu te of Distribution, 1670432, old English cases interpr eting the sta tut e

st ill in flu en ce t he in ter pr et a t ion  of sect ion  11 . Be fore con side r in g sect ion  11 ,

the concept of advan cement  will be examined.

a.  What is an advancement?

One of the clearest  definitions of an  adva ncement  by way of portion ap pear s

in t wo judgm ent s given  by J essel J . in Ta ylor v. Ta ylor.433 J essel M.R. said:434

I have always understood that an advancement by way of portion is something
given by the parent to establish the child for life, or to make what is called a
provision for him—not a mere casual payment of this kind. You may make the
provision by way of marriage portion on the marriage of the child. You may make
it on putting him into a profession or business in a variety of ways: you may pay
for a commission, you may buy him the goodwill of a business and give him
stock in trade; all these things I understand to be portions or provisions. Again, if
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435
  (1887),  14  O.R. 557  (Ch .D. ) a t  559 .

in the absence of evidence you find a father giving a large sum to a child in one
payment, there is a presumption that that is intended to start him in life or make
a provision for him; but if a small sum is so given you may require evidence to
show the purpose. But I do not think that these words "by portion" are to be
disregarded, nor is the word "advancement" to be disregarded. It is not every
payment made to a child which is to be regarded as an advancement, or
advancement by way of portion. In every case which I have been referred there
has either been a settlement itself, or the purpose for which the payment has
been made has been shown to be that which everyone would recognize as
being for establishing the child or making a provision for the child.

In t he second judgment  given in th at  action, J essel M.R. held:

... nothing could be more productive of misery in families than if he were to hold
that every member of the family must account strictly for every sum received
from a parent. According to his view, nothing was an advancement unless it
were given on marriage, or to establish the child in life. Prima facie, an
advancement must be made in early life; but any sum given by way of making a
permanent provision for the child would come within the term establishing for
life.

The defin it ion  of an  advancement  found  in  Canadian  au thor i ty  tha t i s

most  often  ci ted  is  found in  Re Hall .435 It rea ds as follows:

Under our law an advancement is neither a loan or a debt to be repaid, nor an
absolute gift. It is a bestowment of property by a parent on a child on condition
that if the donee claims to share in the intestate estate of the donor, he shall
bring in this property for purposes of equal distribution.

Widdifield on Executors’ Accounts (5th ed, 1967) cites t his definition an d th en

at pa ge 182 explains:

The word "advancement" standing by itself has a narrow and restricted meaning,
and is a word appropriate to an early period in life. It may not be easy to define
with precision what is meant by "advancement in life", since the meaning may
depend, to a greater or less degree, on circumstances; but it seems to point to
some occasion out of every day course, when the beneficiary has in mind some
act or undertaking which calls for pecuniary outlay, and which, if properly
conducted, holds out a prospect of something beyond a mere transient benefit or
employment. Thus, if the beneficiary were going to enter into business, or to get
married, or to build a dwelling-house, or to make some unusual repairs or
renovation, it would be a proper occasion for a trustee to use his discretion:
Bailey v. Bailey (1888) 14 Atl. R. 917, approved of in Brooke v. Brooke, 3
O.W.N. 52.
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436
  Se cti on  11 (1).

437
  Se cti on  11 (4).

438
  Sh er rin  & B one h ill, supra , n ote  7 a t 2 49; H ar din gh am , N ea ve &  F ord , supra ,  no te  7  a t

433 . Bu t s ee a  crit icism  of th e la w by  J . Cu nn ing ha m , “The P osition  of th e Wid ow in  an

Advancem ent  o f  Por t ion” (1988-89)  9  E .T .J .  23 .

b.  Doctrine of advancement

Th e d oct r in e of a dvancem en t  fin ds  it s p res en t  form in  se ct ion  11  of the

Intestate Su ccession Act, which rea ds as follows:

11(1)  If a child of a person who has died wholly intestate has been advanced by
that person by portion, the portion shall be reckoned, for the purposes of this
section only, as part of the estate of the intestate distributable according to law.

(2)  If the advancement is equal to or greater than the share of the estate that
the child would be entitled to receive under the previous sections of this Act, the
child and his descendants shall be excluded from any share in the estate.

(3)  If the portion by which the child was advanced is less than that share, the
child and his descendants are entitled to receive so much only of the estate of
the intestate as is sufficient to make all the shares of the children in the estate
and the advancement as nearly equal as possible.

(4)  The value of any portion so advanced shall be deemed to be the value as
expressed by the intestate, or acknowledged by the child, in writing; otherwise
the value shall be deemed to be the value of the portion when advanced.

(5)  Unless the advancement has been expressed by the intestate, or
acknowledged by the child, in writing, the onus of proving that a child has, with a
view to a portion, been maintained or educated, or been given money, is on the
person so asserting.

Th e s ect ion  app lies  on ly w hen  ther e is n o will; it  doe s n ot  app ly t o a

pa rt ial in te st acy.436 The value of the portion so advanced shall be deemed to

be  the va lu e a s s ta ted  by the in tes ta te or  acknowled ged b y t he ch ild i f the

declar at ion or a cknowledgem ent  is in  writ ing. Ot her wise, t he va lue is  th e

value of the port ion when a dvan ced.437

Th e doct rine  ben efit s on ly t he  child re n of t he  in te st a te . Th er efore, t he

sp ouse ’s s ha re is n ot  in crea se d b y t he doct r in e a nd a n  only ch ild n eed n ot

account  for  any advancement .438 Moreover , th e doctr ine  ap plies on ly to

childr en . Other  heirs,  su ch as grandch ildr en  or  nep hews a nd n ieces  do n ot

ha ve to a ccoun t for a dva ncem ent s m ad e to t hem . The d escend an ts  of a ch ild

wh o rece ive d a n  advancem en t , do, h owever , h ave to account  for  the

adva ncement  ma de to th at  child. In resu lt, a gr an dchild does not h ave t o



164

439
  In test at e S u ccessi on  Act , R.S .A. 1 98 0, c. I -5, s . 11 (3).

440
  Ibid  at  s. 11(2). Th is sit ua tion  occur re d in  B l ak en ey  v. S eed ,  [1939]  1  W.W.R.  321

(B.C .S.C .).

accoun t for an a dvan cement m ade dir ectly to the gra ndchild, but  does have t o

account  for  an  advancement  made to the  grandchi ld’s  parent .

The court m ust  carr y out a t wo-step calculat ion when t her e ha s been a n

advancem en t . F ir st , t he a mount  of the a dvancem en t  is  add ed  to the p or t ion

of the estat e available for the issue and then t he portions are determined. If

the a dvancement does not exceed the portion th e child is to receive, the estat e

will pa y t he d ifferen ce bet ween  the p or t ion  less  the va lu e of t he a dvancem en t

alrea dy received.439 If the a dvan cement exceeds th e portion th at  th e child was

to receive, th en t he child receives nothing from th e esta te.440 The  calcula tion

is  then  red one u sing t he a ctua l por t ion  of the est a te a va ilable for  di st r ibu t ion

to th e issue a nd a ssum ing th e child predeceased th e intes ta te a nd died

wit hou t i ssu e. 

An  example  wi ll  show how the ca lcu la t ion  works . Assume the in tes ta te

dies leaving two children, C1 a nd C2. The n et va lue of th e esta te is $50,000.

Dur ing her  lifetime, t he int esta te m ade a n a dvan cement of $10,000 to C1 to

help in  the p urchase  of a  bu sines s.  Th e $10 ,000  is  add ed  to the va lu e of t he

es ta te,  and t he $60 ,000  is  divid ed  in to two p or t ion s.  C1  rece ive s $ 20 ,000  from

th e esta te a nd C2 r eceives $30,000. The result  is th at  both r eceive $30,000

from the int e st a t e bu t  C1  r ece ived  th is  amoun t  a s  an  advance  and a s  an

inh erit an ce. If C1 ha d pred eceased t he in test at e, her  children  GC1 an d GC2

would ha ve to account  for t he $10,000 adva ncement  received by C1. GC1 and

GC2 would  ea ch rece ive  $10,000. Th e grandch ildr en , h owever , would  not

have to account  for  any a dvancem en t  made  di rect ly t o them . So, if t he

int esta te h ad m ade a n a dvan cement  of $10,000 to C1 an d $20,000 to GC1

and C1 d ied b efor e t he in tes ta te,  GC1 would  st ill r ece ive  $10,000 fr om the

esta te.

c.  Onus and burden of proof

Those asser tin g tha t t her e was a n a dvan cement h ave t he onu s to prove the

tra nsfer of property to the child was an  advancement. Sta tut es do differ as t o

the evidence tha t will satisfy this onus.
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441
  F i l m a n  v. F i l m a n  (1869 ), 15 Gr an t’s Ch. R ep. 6 43 a t 6 48. Th e doct rin e of ad va nce m en t is

s t i l l  par t  of th e  Ont ar io  law.  See  E sta tes A d m in ist ra tion  Act ,  R .S .O.  1990 ,  c.  E22 ,  s .  25  and

K.T.  Groz inger ,  “The  Onta r io  Law of Advancem ent  on  a n  In tes ta cy” (1993) 12  E .T .J .  396  a t

403 .

442
  T h e In test at e S u ccessi on  Act , C.C .S.M ., c. I-8 5, s . 8(1 ).

443
  Th e legis lat ion in  th e r em ain ing  comm on la w p rovin ces is e ith er  iden tica l or sim ilar  to

sec t ion  11 of th e  In test at e S u ccessi on  Act ,  R .S .A.  1980 , c . I -5 .

444
  See  B l ak en ey  v. S eed , [19 39 ] 1 W .W.R . 32 1 (B .C.S .C.) a n d R e  E v a sch u k  (198 3), 15  E .T.R .

56  (Ma n . Su r r . Cr t. ), wh ich  bot h  follow  Ta ylor v. Ta ylor (1875 ), L.R. 20 E q 15 5. Th is old

En g l ish  case  he ld  tha t  i f  a  pa ren t  g ives  a  l a rge  sum  to  a  ch i ld  in  one  paym en t ,  t he r e  i s  a

presu mp t ion i t  wa s  in ten ded to  s ta r t  h im in  l i fe .

445
  Wh it ford  v. Wh it ford , [194 2] S.C .R. 1 66; G roz in ger , supra ,  no te  441 .

C Ont ar io legislation ha s since th e 1860s requ ired t ha t “a child advan ced

is bound t o bring into hotchpot tha t wher ewith he h as been a dvanced,

be it  rea l or per sona l est at e, only wh ere  it is  so expr esse d in  wr itin g”.441

C Manitoba  does not  t rea t  an  inter vivos tra nsfer of property to a successor

as an  advancement u nless the intesta te declares th at it is a n

adva ncement  or th e recipient a cknowledges tha t it  is an  adva ncement .

The declara tion by th e intes ta te can  be oral or in wr iting bu t m ust  be

given  a t  the t im e t he gift  wa s m ade . The a cknowled gemen t  of the

recipient can  be oral or in wr iting a nd can  be given at  an y time. 442

C In  the r em ain in g com mon-la w p rovin ces , t he on us of p roof can  be

sa tis fied by som et hin g not  in w rit ing. 443 Since intest at es do not often

ma ke t he ir in te nt ions k nown , eviden tia ry p res um pt ions p lay a

sign ificant  role. It  is u su ally s ufficient  for a p ers on a sser tin g an

advancement t o make a prima  facie case an d then t he onus, in the sense

of int roducing evidence, shifts. A prima  facie case is often  ma de out by

eviden ce of pa yme nt  of a lar ge su m of mon ey.444 Ye t , the  presumpt ion

tha t  a  la rge  sum of money i s an  advancement  cannot  opera te  where the

st at ut e re qu ire s t ha t t he  ad van cemen t b e pr oven by a n

acknowledgement  in writ ing or “by evidence taken  un der oat h before a

cour t of just ice an d not oth erwise”.445

2.  Law reform trends on the issue of advancement

The law r eform  bodies tha t h ave consider ed th e doctr ine of adva ncement

eith er r ecommen d r epea l of th e doctrin e or r ecommen d r est riction  of its

appl icat ion. 
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  En gl ish s tu dy,  supra ,  no te  108  a t  12 .
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  L aw  R eform  (S u ccession ) Act , 199 5  (U.K. ) 1995  c . 41 ,  s . 1 .
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  L.R .C.B .C., Repor t  on  S ta tu tory  Succession  Righ ts , supra ,  no te  177  a t  38-39 .
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  Un i form La w Conference ,  Proceed ings  o f  the  65 th  An nu a l  Meet ing ,  Appendix  J  a t  232-33 .

Th e Law Commission  (Engla nd) r ecom men de d r ep ea l of t he h otchpot

rules for th e following reasons.446 F i r st ,  the Engli sh  hotchpot  ru les  a re

complica ted and  d ifficu l t  to administe r . Second, they a re  unjus t  because the

ru les only apply to children . Third, th e doctr ine can opera te t o defeat

intent ions of the int estat e. The intesta te ra rely indicat es his intent ion a nd,

th ere fore, a n a dva ncem ent  is u su ally p roven  us ing a ssu mp tion s. Th is m ay, in

fact ,  defea t  the in ten t ions  of the  in testa te . Last ,  it  i s d ifficu l t  to provide for  a l l

th e benefits received durin g the lifetime a nd a t t he dea th  of th e intes ta te.

Act ing on  th i s recommendat ion ,  the Engli sh  Par l iament  repea led  the

hotchpot ru les in resp ect of all int esta tes t ha t died on or after  J an ua ry 1,

1996.447

The  Brit ish  Colum bia C omm ission t hou ght  th e int est acy ru les sh ould

distr ibut e th e propert y of th e intes ta te on dea th  an d not r emedy a ny un equa l

tr eat men t of children  th at  ma y ha ve occur red du ring t he int esta te’s

lifetime. 448

The Uniform La w Conference of Can ada  accepts th e premise th at  today

mos t  inter vivos tra nsfers of property are n ot intended to be advancements. 449

In  orde r  to pr otect  the r ecipien ts of s uch t ransfe rs a nd t o red uce a cr im oniou s

litigat ion, the Uniform Intestate Su ccession Act requir es  wr it t en  eviden ce of

the a dvancem en t , eit her  from the in tes ta te or  recipien t  of the p rope r ty. An

inter vivos tr an sfer of propert y to a child is not tr eat ed as a n a dvan cement

un less t he in tes ta te d eclar es in  writ ing t ha t it  is a n a dva ncem ent  or t he ch ild

acknowled ges in  wr it in g t ha t  it  is  an  advancem en t . The writ t en  de cla ra t ion

of the  in testa te  must  be made a t  the  t ime  the g ift  was made; the  wr i tt en

acknowledgement of the r ecipient can be given at  any time. The result is a

very rest ricted ap plicat ion of the doctrine. The U niform  Law Conference of

Ca nada , h owever , did  not  go a s fa r  a s r ecom men ding r ep ea l of t he d oct r in e of
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adva ncement . It did m ak e th e new r ule a pply to all respective heirs , instea d

of to child ren  only.450 

The Un iform Probate Code cont ain s a s imilar  section. The NCCU SL

believes that m ost inter vivos t ransfe rs a re e it her  abs olu te gift s or  pa r t  of an

esta te  plan .451 If an in dividual wa nt s th e inter vivos t r ans fe r  to be t aken  in to

account upon death , the individual can ma ke a will or charge the gift as a n

advance by decla r in g in  wr it in g t ha t  th is  is  the ca se . Sect ion  109 of t he

Un iform Probate Code applies t o advan ces made t o the int esta te’s spouse,

descendan ts a nd collatera ls. If the individual who ha s received the

advancem en t  dies  be fore t he in tes ta te,  the iss ue of t ha t  in divid ua l do not

have to account for th e advancement u nless the declara tion of the intestat e

sta tes t ha t t his sh ould ha ppen. “The rat ional is th at  th ere is no gua ra nt ee

th at  th e re cipient ’s des cenda nt s r eceived th e ad van ced proper ty or it s va lue

from the  recipien t ’s  es ta te”.452

Th e Ma nit oba Com mis sion a lso agr ees wit h t he  pr em ise a ccept ed by t he

Uniform Intestate Su ccession Act an d th e Un iform Probate Code. In it s

opinion , however , th e re qu ireme nt  of a writ te n d eclar at ion is t oo rest rict ive

because it is u nlikely th at  th ose people who die intest at e will have th e

foresight  to prepare such  a  declara t ion .453 I t  recommended tha t  the  doct r ine

of adva ncement  apply only in situ at ions where 1) th e intes ta te h ad expr essed

an  int ent ion, ora lly or in wr iting, th at  th e propert y was t o be an

ad van cemen t, or  2) th e child h ad  ackn owledged or ally or  in w rit ing t ha t t he

pr opert y was  to be a n a dva ncem ent . The Ma nit oba legisla tu re a ccept ed t his

recomm end at ion. The  Man itoba  Comm ission r ecommen ded t ha t t he d octr ine

cont inue t o apply only to children  of th e intes ta te.

3.  Analysis

a.  Does the doctrine serve a useful purpose in today’s society?

Unde r lying t he t ren d of r es t r ict ion  (or  abolit ion ) of the d oct r in e of

advancement  i s the  not ion  tha t  mos t  inter vivos t r ans fe r s of p roper ty to
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454
  Of  the  11  l awyer s  who  r e sponded  to  the  qu es t ionn a i r e ,  9  l awyer s  though t  m os t  in ter  vi vos

tr a n sfe r s w er e in te n de d b y t h e d on or  to b e a n  a bs olu te  gift . Tw o la wy er s t h ou gh t t h is w a s n ot

th e ca se . On e la wy er  in di ca te d t h a t of h is cl ien ts  wh o h a d t r a n sfe r r ed  pr ope r ty  wor th  m or e

th a n  $1 0,0 00  to ch ild r en , a bou t h a lf wa n te d t h is t r a n sfe r  to b e a dju st ed  in  th e w ill s o th a t

each chi ld  event ua l ly  rece ives  th e  sam e am ount  of proper t y .  The  o ther  ha l f  in t ended  an

a bs olu te  gift . F ive  of th es e la wy er s, h owe ver , a r e of t h e op in ion  th a t t h e d octr in e of

a dv a n cem en t s ti ll s er ves  a  u se fu l p u r pos e in  tod a y’s socie ty . F ou r  la wy er s h old  th e con tr a r y

o pi n io n . N o n e  of t h e  la w y e r s h a d  e x p er i en c ed  a  s it u a t i on  i n  w h i ch  t h e  d oc t r in e  h a d  o pe r a t e d

to  defea t  th e  in ten t ion  of th e  in tes t a te .  Sever a l  of  the  lawyers  indica ted  t ha t  th e  i ssue  does

no t  a r i s e  th a t  o f t en  in  in t e s t ac i e s .

455
  Th re e comm en ta tor s view  it a s n o longer  ser vin g a  us eful fu nct ion a nd  tw o view it  as  st ill

bein g of relev an ce. Th e Leg isla tive Rev iew C omm itt ee, Gor don  Pe ter son  Q.C., a nd  Tim

Rat ten bur y ar gue for  rep eal  of  the doctr in e of adva ncem ent  in  th e context  of  intest acy.

Gor don  P et er son  n ote d t h a t i t i s d ifficu lt  to k n ow w h en  a  gift  wa s in te n de d t o be  m a de  or

wh en  an  ad va nce m en t w as  m ad e su ch t ha t it  m us t b e br ough t in to cons ider at ion in  an

int est acy. I n h is exp er ien ce, m an y pa re nt s h av e good r ea son  for giftin g m ore t o one ch ild t ha n

th e oth er s r eceive. Alex an der  Rom an chu k ex pr ess ed s up por t for t he  re comm en da tion  in R FD

No.  16  and  J us t ice  Stevenson a rgu ed in  favour  of an  upd ated  doct r ine  of  advan cement .

childr en a re m ean t t o be abs olut e gifts, a nd  not  ad van cemen ts . To test  th is

prem ise, we questioned Alberta  lawyers wh o practice in th is ar ea. The

exper ience of the  lawye rs  who r espond ed t o our  que st ionna ire 454 was tha t

wh ile m an y inter vivos t ransfe rs a re in ten de d a s a bs olu te gift s,  a  sign ifica nt

nu mber  of Albert an s wan t la rge int er vivos tra nsfers t o children  to be ta ken

in to account  upon the  dist r ibu t ion  of the ir  esta te . In  our  consulta t ion  on

Repor t  for  Discu ss ion  No. 16, ther e was a lso a  di ffer en ce of op in ion  as t o

whe th er t he d octr ine of adva ncem ent  cont inu ed t o serve a  us eful fun ction in

th e pr esen t d ay. 455

We conclude t ha t some Alberta ns wa nt  inter vivos t r ans fe r s of p roper ty

to children t o be taken  int o account  upon t he dist ribut ion of their est at e an d

other s do not. This division of opinion ma kes it difficult  to design law ba sed

on th e inten tion of most Alberta ns. Never th eless, the doctrine of

ad van cemen t s erves  th e pr inciple of equa l tr eat men t of children . This  is a

funda men ta l principle guiding our pr oposals for reform  in t his a rea . If we

mu st  err  as  to wh at  th e in te nt  of most Alber ta ns  is concern ing inter vivos

tr an sfers, we prefer to err on t he side of equal tr eat men t of children .

b.  Should others, besides children, be made to account for an advancement?

When should an  he ir  have to account  for  a  g ift  t ransfer red  to the  hei r  dur ing

th e lifetime of the in test at e? Historically, th e an swer wa s th at  all children

wh o rece ive d a  gift  tha t  wa s in ten de d t o advance t hem  in  life should  account

for th at  gift for th e benefit of all the int estat e’s children. The modern t rend is
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  Wh y is  th is? I t fl ows  from  th e fa ct t h a t t h e p r es u m pt ion  of equ a lit y w or ks  we ll for

c h il d r e n , b u t  n o t  fo r  co m p e t it i on s  b e t w e e n  a ll  of  t h e  in t e s t a t e ’s  p ot e n t i a l  h e ir s .  F or  e x a m p l e ,

on e  ca n n ot  a s su m e  t h a t  t h e i n te st a t e w is h ed  t o t r ea t  h is  or  h e r  sp ou s e a n d  ch i ld r en  e qu a l ly .

Inform at ion ava i lable  to  us  sh ows th at  spouses  t rea t  th eir  spou ses  m ore gener ously th an

th eir  issu e. In  a fir st  m ar ria ge, t he  m ajor ity of te st at ors g ive t he ir en tir e est at e to t he ir

spouse  to  th e  exclus ion  of  chi ldren  of th e  ma rr ia ge .  S ince  the  evident iary  pr esum pt ions  u sed

to p rove  an  ad va nce m en t w ould  not  ap ply ou ts ide of cont ext  of childr en , one is  left w ith

loomin g evident iar y  problems in  proving an  adva ncem ent .
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  Un iform  Law  Conferen ce of Can ada ,  Proceedings of  the 6 5th  Ann ua l  Meet in g,  Append ix J

a t  232-33 .

to m ak e an y heir  account  for t he gift  whe n t he in tes ta te d eclar es ora lly or in

wr it ing tha t t hi s sh ould  be d one. 

Th e d oct r in e of a dvancem en t  cannot  ope ra te ou tside  the p res umpt ion  of

equa l trea tm ent  of children wit hout  str ict evidentiar y requir emen ts

concern ing  inter vivos tra nsfers to other  heirs.456 But  th ese sa me e viden tia ry

req uir eme nt s work  aga ins t eq ua l tr eat men t of children . Those wh o die

wit hou t a  will a re u nlik ely t o declar e ora lly or in  wr itin g th at  an  inter vivos

tra nsfer of property to a child is to be treat ed as an  advance. Neverth eless,

ther e will be m any paren ts w ho die in tes ta te who will have th is  in ten t ion .

Ext end ing t he d octr ine t o all h eirs  an d im posing s tr icter  eviden tia ry

req uir eme nt s m ak es t he d octr ine u seless  becau se t his  cour se of action fails  to

serve th e prin ciple of equa l trea tm ent  of children a nd does litt le else. We see

no be ne fit in  ext en din g the  doctr ine beyond  it s exi st ing scope. 

c.  Should a child’s issue have to account for advances made to a child who predeceases
the intestate?
Section 6(3) of the Uniform Intestate Su ccession Act deals with when th ose

ta king t he sh ar e of th eir deceased pa ren t n eed accoun t for property a dvan ced

to th at  par ent . The section sta tes t ha t su ch an  adva ncement  need only be

accoun ted for where t he declara tion or acknowledgmen t so provides. The

recommenda tion cont inues  th e policy of limiting t he doctrine of advan cement

to cases in which it is clearly inten ded.457

The  Man itoba  La w Reform Com mis sion t ook a not her  ap pr oach t o th is

is su e. It  though t  refor m could  not  pr oceed on  the basi s of in ten t ion  of the

avera ge intest at e because few par ent s give any t hought  as t o how an

advan cement  to a child should affect a  gran dchild. Instead, it su ggested that

a clea r r ule gover n a ll sit ua tion s of adva ncem ent . It  th ought  th e exist ing r ule
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th at  a gra ndchild mu st a ccount  for a n a dvan cement given t o his or her pa ren t

produced a fair r esult . The comm ission ma de no recomm enda tions for cha nge.

The child’s issue sh ould account  for a n a dvan cement m ade t o a child who

pr edeceas ed t he  in te st a te . 

In  our  opin ion , t he a nsw er  to th is  qu es t ion  de pe nds  upon  the s ys tem  of

representat ion chosen. If a per stirpes met hod i s a dop ted , it  is  logi ca l for

ch ildren of t he  deceased ch ild to accoun t  for  any advancemen t  made to tha t

child. Th ese childr en a re s tep pin g int o th e sh oes of th eir p ar ent  an d sh ould

be in  no bet ter  position . Wher e, however , th e childr en of th e deceas ed child

sh are in  the est a te in  their  own  r igh t , such as w it h  the Manit oba  syst em  of

rep res ent at ion, th en it  becomes less  clear  whe th er t he ch ildre n s hou ld

accoun t for advan ces received by their  deceased par ent . If the children t ak e

in t heir own r ight, t heir s ha re sh ould only be reduced by an a dvan cement

received by their pa ren t wh ere t ha t pr operty was  eventu ally received by

th em. Yet, one can not a ssum e th at  th e children r eceived th e money adva nced

to t he ir  decea sed  pa re nt . 

Th e u lt im a te d ecision  sh ould  de pe nd u pon  the t ype of r ep res en ta t ion

adopted in  th e proposed intest acy rules. Since we ha ve recomm ended

adoption of the Manitoba system  of represent at ion, we also recommend th at

g randch i ld ren  not  have to account  for  an  advance  made  to the ir  pa ren t .

d.  Must the intestate declare the transfer of property to be an advancement? Must the
recipient acknowledge in writing that the property received was an advancement?

In m ost cases, th e inten tion of th e intes ta te will not be kn own by those who

su rvive t he in tes ta te.  Th is  fact  combined  with  the evid en t ia ry pres umpt ion s

will res ult  in inter vivos tr an sfers of valu ab le pr opert y being b rough t in to

account . This  lead s t o equa l tr eat men t of children  an d elim ina tes  th e fam ily

ten sions th at  ar ise when childr en per ceive their  par ent s ha ve trea ted t hem

un equ ally. T his  seem s pr efera ble u nle ss t his  is n ot in te nd ed by a  lar ge

major it y of in tes ta tes . At  th is  poin t  in  our  consu lt a t ion , we a re of t he op in ion

tha t  the n umber  of Alber tans w ho wou ld  wa nt  a  child t o account  for  inter

vivos g ift s  of s ign ificant  va lue  jus t ifies  reten t ion  of the  ex is t ing  ev ident ia ry

re qu irem en ts  of proof of an a dva ncem en t. 
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e.  At what point in time should the advancement be valued?

Subsection 11(4) provides tha t “the valu e of an y portion so advan ced shall be

deem ed t o be th e va lue  as  expr esse d by t he  int est at e, or a cknowled ged by t he

child,  in  wr it in g; ot her wise  the va lu e s ha ll be  de em ed  to be  the va lu e of t he

portion when  adva nced”. This produces a fair  resu lt a nd a voids th e problem

of va lua t ion  tha t  a r ises  in  cases  of asse t s of fluctua t ing  va lue. No change  to

th e exis ti ng  la w is n eeded. 

f.  Should the doctrine of advancement apply to partial intestacy?

Ea rly judicial inter pret at ion of the S tatu te of Distribution, 1670 held  tha t  the

doctr ine of adva ncement  only applied wher e th e ent ire est at e pass ed by

int est acy. It  did n ot a pply in  th e case of par tia l int est acy. The  cour ts  of equ ity

were concerned  th at  th e application of the doctr ine to pa rt ial int esta cies

would lead to inequ ality, not equ ality. The pr oblem was t ha t, un der t he

doctrin e, gifts r eceived un der  th e will wer e not  brou ght  int o accoun t, only

adva ncement s ma de dur ing th e lifetime of the in test at e. This un equa l

t rea tmen t  of bequ es t s a nd a dvancem en ts cou ld  lead t o unequa l t rea tmen t  of

children.458 For t his r eason, section 11 of th e Albert a Intestate Su ccession Act

res t r ict s t he d oct r in e of a dvancem en t  to si tua t ion s in  wh ich  the “pe rson  has

died wholly int esta te”.

The  exist ing la w is a dequ at e. The  doctrin e sh ould n ot a pply t o par tia l 

intesta cies.

RECOMMENDATION No. 16

The doctrine of advancement should continue to operate in the

new regime but it should be limited to children of the intestate.

Grandchildren of the intestate should not have to account for

advancements received by their parents.

D.  Survivorship

1.  The need for reform

Un derlying all int esta cy ru les is th e assu mpt ion tha t t hose who receive the

esta te will sur vive the int esta te for the du ra tion of th eir na tu ra l lifetimes .

Th is  a ss umpt ion  can  lead t o di fficu lt ies w hen , in  fact , t he in tes ta te a nd on e
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  The  S u rv iv orsh ip  Act ,  R .S .A.  1980,  c.  S-31, d ic ta tes  sp ecia l  ru les  as  t o  order  of deat h  wh en

de a th s occu r  sim u lt a n eou sly  or i n  cir cu m st a n ces  re n de r in g it  u n cer ta in  wh ich  pe r son

sur vived the  o th er  or  o ther s .  Sect ion  1  of  the  Act  provides :

1. If 2 or more persons die at the same time or in circumstances rendering it uncertain

which of them survived the other or others, the deaths are, subject to sections 2 and 3,

presumed to have occurred in the order of seniority, and accordingly the younger is

deemed to have survived the older. 

Th e r ecen t d ecision  of th e Alber ta  Cou rt  of Appea l in  Ma nd in  E s ta te v. W ill ey  (1998),  160

D.L .R. (4 th) 3 6 r e ve a ls  t h a t t h is  se ct ion  h a s  lim i te d a p p lica t ion  in  in t e st a cie s. I n  t h a t ca s e, t h e

Cou rt  of Appea l he ld t ha t in  a s itu at ion in  wh ich t he  ord er  of dea th  is u nce rt ain , th e pot en tia l

benef ic iar y  un der  t he  In test at e S u ccessi on  Act  is de em ed t o pr ede ceas e th e in tes ta te. T his

cas e will b e dis cus sed  in m ore d eta il lat er . In  th e cont ext  of inte st acies , section  1 will p roba bly

only  de te rm ine  who i s  the  su rv iv ing  join t - t ena n t  o f  p roper ty  th a t  w as  owned  jo in t ly  by

pe r son s w h o di ed  a t t h e s a m e t im e or  in  cir cu m st a n ces  th a t m a ke  it  im pos sib le t o kn ow t h e

or d er  of d ea t h . 

460
  Ibid .

or  more  benefi ci a ri es  di e a t  t he same t ime , or  w ith in  a  shor t  t ime  of each

other , or  in  ci rcumstances render ing  it  uncer ta in  which  of them surv ived  the

other or other s.459 Injur ies sust ain ed in a  comm on accident  ar e usu ally, but

not a lways, th e cause of such simult an eous or successive deat hs. Un relat ed

na tu ra l causes can  creat e th e sam e situ at ion. In th is par t, we consider

wh et her  sp ecia l r u les for  di st r ibu t ion  of the est a te a re n eede d w hen , in  fact ,

the in tes ta te a nd b en eficia ry d ie  a t  the s ame t im e, or  with in  a  sh or t  t im e of

each other , or in circums ta nces ren derin g it un certa in a s to which of th em

su rv ived  th e oth er  or ot he rs . 

Two problems a rise wh en a  beneficiar y dies a sh ort t ime a fter t he

int esta te or is deemed  to die after t he int esta te.460 F i r st , the  in testa te ’s  es ta te

is  even tua lly d is t r ibu ted  to the ben eficia ry’s h eirs a s op pos ed  to the

in tes ta te’s liv in g h eirs.  Se cond,  the s it ua t ion  can  give r ise t o in crea se d cos t s

of adm inister ing th e esta tes. The following examples illust ra te t hese

pr oblems. Assu me a  hu sba nd  an d wife ar e inju red  in a  mot or veh icle

accident . The wife dies at  th e scene of th e accident  an d th e hu sban d dies two

days la ter . Neith er left a will. The hu sban d an d wife have no children, but

their  pa ren ts s urvive t hem . P res en t ly,  the wife’s e st a te p ass es  on  to the

hu sban d because h e sur vived her. This pr operty along with  an y property

owned by the h usba nd is dist ribut ed to th e hu sban d’s par ent s. The wife’s

par ent s receive nothing. We do not believe th at  th is is wha t m ost Albertan s

would wa nt  to h appe n in t hi s si tu a ti on. 
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A var ia t ion  of th i s example  il lus t ra tes  the same problem but  in  the

context  of a  second marr iage.  Assume the  wife  had a  ch i ld  from a  prev ious

rela tion sh ip. If th e hu sba nd  did n ot su rvive t he w ife, the  wife would likely

wa nt  he r e nt ir e es ta te  to go t o th a t ch ild. U nd er  th e exis ti ng  la w, t he

hu sba nd  (an d t hr ough h is est at e, his  pa ren ts ) would receive $40 ,000 plu s

one-half of the res idue of th e wife’s esta te. The child would receive the other

ha lf of th e re sidu e. It  is u nlik ely th at  th e ave ra ge Albert an  would wa nt  th is

resu l t .

The existin g law also gives rise to needless a dmin istr at ion costs wher e a

hu sba nd  an d wife ar e killed in  a comm on a cciden t a nd  ar e su rvived  by th eir

issue. Assume t he couple die as described above, but t hey ar e sur vived by

their  th ree  childr en . N either  had a  will  and n ei ther  had ch ildr en  from

another  rela t ion sh ip . P res en t ly,  the wife’s e st a te would  be  pr oba ted , some

going to the  husband and  some to the  ch i ldren .  The  husband’s  es ta te  would

then  be distributed a mong the children. If the intesta cy rules conta ined a

su rvivorsh ip  pr ovis ion , t he cos t s of t ransfe r r in g a  por t ion  of the wife’s e st a te

to th e hu sban d would be elimina ted. Both est at es would be distr ibut ed

dir ectly t o th e childr en. I f th e wife ha d t itle t o all t he p roper ty a cquir ed

du r in g t he m arr ia ge, t hen  ther e would  be  no need t o adm in is ter  the est a te of

th e hu sban d. The actu al sa vings will depend upon wh ich spouse holds title t o

which asset s.

2.  Possible solutions

Ther e ar e several wa ys of min imizing or elimina tin g the t wo problems

discu ss ed  above. Le t  us look a t  ea ch in  turn . One of t hes e p oten t ia l solu t ion s,

bein g th e Albert a Cou rt  of Appea l decision in  Mand in Estate v. Willey,461 is of

recent  or igin  and ca me in to exis ten ce a fter  is su e of Rep or t  for  Discu ss ion  No.

16.

a.  Recent developments in the interpretation of the Survivorship Act

The r ecent decision in t he Mand in Estate v. Willey462 min imizes th e nu mber

of s itua t ions  in  which  a  beneficia ry i s deemed to d ie  a fte r  the in tes ta te , and

ther efore, has t he effect of ensuring th at t he intesta te’s property passes to

living beneficiar ies. In th at  case, a boy mur dered h is moth er, two sister s an d
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his st epfath er in  circumst an ces in which t he order  of deat h wa s un kn own. By

order of the Surrogate Court, the boy was barr ed from receiving any inter est

from his mother ’s  es ta te . The ques t ion  a rose as  to who would inher i t  the

mother’s estat e. If the t wo daughters wer e deemed to have survived the

mother , t he a ss et s w ould  pa ss  to the d augh ter s’ est a tes  and t hen , by way of

in tes tacy, t o their  fa ther , Ian  Ma cLean. H e was t he ex-h usb and of t he

deceas ed m oth er. I f th e da ugh ter s wer e deem ed t o ha ve died be fore t heir

mother , t he a ss et s w ould  pa ss  to her  su rviv in g pa ren t , H ilda  Wil ley. S in ce

th e per sona l rep res ent at ives of the d eceased  hu sba nd  relin quis hed  an y claim

the h usban d may ha ve had in th e estate of his wife, there was no issue as to

whet her  th e hu sban d was d eemed t o out live the wife.

The r elevant  sections of th e Su rvivorship Act463 are a s follows:

1.  If 2 or more persons die at the same time or in circumstances rendering it
uncertain which of them survived the other or others, the deaths are, subject to
sections 2 and 3, presumed to have occurred in the order of seniority, and
accordingly the younger is deemed to have survived the older.

2.  When a statute or an instrument contains a provision for the disposition of
property operative if a person designated in the statute or instrument

(a) dies before another person,
(b) dies at the same time as another person, or
(c) dies in circumstances rendering it uncertain which of them survived
the other,
and the designated person dies at the same time as the other person or
in circumstances rendering it uncertain which of them survived the other,
then, for the purposes of that disposition, the case for which the statute or
instrument provides is deemed to have occurred. 

Ian  MacLean  ar gued t ha t section 1 govern ed th e case an d th is mea nt  th e

da ugh ter s wer e deem ed t o sur vive th e mot her . The r eferen ce to “st at ut e” in

section 2 should be rest ricted to sta tu tes, su ch as t he Insurance Act, which

ha ve other  presum ptions as to th e order of deat h. Hilda Willey argued th at

th e Intestate Su ccession Act is  a  st a tu te t ha t  pr ovid es  for  the d is t r ibu t ion  of

th e est at e if th e da ugh ter s pr edeceas ed t he in tes ta te, a nd  th ere fore, by vir tu e

of sect ion  2  th is  is  deemed to have occurred and  the presumpt ion  in  sect ion  1

does n ot a pply. 
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The Court of Appeal accepted th e argum ents pu t forth  on behalf of Hilda

Willey. In comin g to its  decision, it d eclined t o follow a  body of case la w th at

consider ed th e inter play of compet ing presu mpt ions as t o order  of deat h

foun d in section 1 of th e Su rvivorship Act an d th e Insurance Act. Ins tea d, it

interpr eted Re Gupta Estate,464 a decision of Egbert J ., as having accepted a

sim ilar  ar gum en t a s t ha t p res en te d by H ilda  Willey.465 The  pr oblem wit h t he

Gupta  case i s tha t  i t  is  not  clear  tha t  th i s a rgument  was  made , a l though the

res u lt in g decision  can  be  expla in ed  on  tha t  ba si s.  In  comin g t o it s d ecision ,

the Cour t  of App ea l a lso accep ted  the r ea son in g of t he t r ia l ju dge. On e of t he

rea sons th e tr ial judge gave for a cceptin g Hilda Willey’s ar gumen t wa s

tha t :466

That interpretation permits the object of the [Survivorship] Act to be carried out. It seems

to me equally improbable to find a reasonable intention in a donor or a statutory purpose

in legislation to make a gift to a person who died at the same time as the donor as to one

who predeceased the donor. 

This a nd oth er pa rt s of th e judgmen t su ggest th at  th e tr ial judge viewed

section 2 of the Su rvivorship Act as en sur ing th at  asset s of th e deceased

pass ed to his or her  living heirs a s opposed to heir s of th e deceased

ben eficiar y. 

The  decision in  Mand in Estate v. Willey should reduce  the number  of

situ at ions in which th e intes ta te’s esta te is dist ribut ed to a ben eficiary who

died a t  the  same t ime as  the in tes ta te  or  in  ci rcumstances making the  order

of deat h u nkn own. This decision will not, however, prevent  th e intes ta te’s

esta te from pa ssing t o a beneficiar y who survives th e intes ta te by only a few

days. So ther e will still be situa tions in wh ich the pr operty of th e intes ta te

pa sse s t o th e ben eficiar y’s h eir s a s opposed t o th e in te st a te ’s living  he ir s. 

b.  Reform of the Survivorship Act

The  pr oblems d iscuss ed a bove would n ot a ris e if our  recomm end at ions in

Report  No. 47 , S urviv orship were implem ent ed. In t ha t r eport, we

recommended  th at  th e seniority ru le set out in  section 1 of the S urviv orship
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Act467 be r epla ced with  a la pse r ule. Th e lap se r ule w ould pr ovide th at  for a ll

pu rp oses a ffectin g legal or b ene ficial own ers hip  of pr opert y, a pe rs on wh o is

not proved to ha ve survived a decedent owner by five days shall be deemed to

ha ve pr edeceas ed h im or h er. F rom  th is gen era l ru le, we car ved cert ain

excep t ion s t ha t  a re u nrela ted  to in tes ta te s uccession . We  a lso recom men de d

th at  if all of the joint ten an ts of property failed to sur vive their co-ten an ts by

five da ys, ea ch sha ll be d eem ed t o ha ve a n e qu a l sh a re  in  th e pr oper ty . 

The  recomm end at ion concernin g co-ten an ts  is ess ent ial t o brin ging

ab out  a fa ir r esu lt in  th ese sit ua tion s. Let  us  go back t o th e first  exam ple

wher e th e couple with out children  die within  a sh ort t ime of each other .

Assume the  couple  owned a  home and a  bank  account  as  join t  t enants  and

th at  th ese were t heir only as sets. In  th is situ at ion, a lapse r ule, by itself, does

not solve the pr oblem. The ma jor a ssets will pa ss outside of the wife’s esta te,

by right  of sur vivorsh ip, to the h usba nd wh o died a few days after t he wife.

Th er e wou ld be  not hing  in  th e wife’s es ta te  to be  dis tr ibu te d t o her  pa re nt s. A

lap se r ule p lus  a d eem ed sever an ce of th e joint t ena ncies, h owever, will

en su re t ha t  one-h a lf of t he a ss et s goes  to the wife’s p a ren ts a nd on e-h a lf t o

the h usban d’s parent s.

Although we still are of the opinion tha t t his is the bett er met hod of

reform, we will also provide an a ltern at ive recomm enda tion th at  is rest ricted

to th e ar ea of int esta te su ccession. Reform with in t he Intestate Su ccession Act

will go a long way t o solving the a bove-ment ioned problems, but  th e problem

of assets  held in  join t  t enancy  wi ll  remain . Jo in t ly he ld  asse ts wil l not  form

part  of the esta te of the joint t enan t who dies first.

c.  Statutory survivorship clause

The se sa me p roblem s pr esen t t hem selves for people wh o prepa re a  will.

When  dr aft ing t he w ill, lawyer s solve th ese pr oblems b y includ ing a  clau se

th at  pr ovides t ha t if a  cert ain  ben eficiary d oes not  su rvive  th e t est at or by a

certa in per iod, th e portion of th e esta te designa ted for th at  beneficiar y will be

dist ribu ted  to oth er b ene ficiar ies. Su ch a  clau se is k nown  as  a s ur vivorsh ip

clause. The purpose of such a clause is twofold: (1) to ensure th at t he estat e

goes t o the t es ta tor ’s l iving ben eficia r ies a s op pos ed  to the h eirs of t he

de cea se d b en eficia ry a nd (2 ) to el im in a te n eedles s a dm in is t ra t ion  cost s.
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472
  Ou r  re com m en da ti on  con cer n in g s u r viv or sh ip  re ceiv ed  lit tl e com m en t.  It  re ceiv ed  su pp or t

from  th e L egi sla ti ve R evi ew  Com m it te e, Al exa n de r  Rom a n ch u k a n d G or don  P et er son . N o on e

a r gu ed  a ga in st  th e r ecom m en da ti on .

Since most law reform a gencies are of the opinion th at a n intest ate

would want t he esta te to go to his or her  living beneficiaries, as opposed to

the h eir ’s of t he d ecease d b en eficia ry, t hey have recom men de d t he a dop t ion  of

th e sta tu tory equivalen t of a sur vivorsh ip clau se. Both  th e Uniform  Intestate

S uccession  Act468 and  the Man itoba  Intestate Su ccession Act469 conta in  the

follow in g provis ion :

Any person who fails to survive the intestate for 15 days, excluding the dates of
death of the intestate and of the person, shall be treated as if he had
predeceased the intestate for the purpose of succession under this Act.

The  La w Comm ission (En glan d) recomm end ed t ha t a  spous e sh ould only

inh erit  if he or sh e su rvives  for a  per iod of 14 da ys, bu t t he r esu ltin g

legisla tion  us ed a  per iod of 28 da ys.470 Un der t he Un iform Probate Code, an

ind ividu al w ho fails  to su rvive  th e deceden t b y 120 h our s is d eem ed t o ha ve

pr ed ecease d t he d ecede nt  for  the p urpos es  of in tes ta te s uccession .471 All of t he

st at ut es pr ovide th at  th e section d oes not a pply wh ere  its  ap plicat ion would

resu lt in eschea t t o the Crown.

3.  Recommendation

We r ecomm en d t ha t, i n t he  abse nce of r eform  of th e Su rv ivors hip Act, t he

in tes tacy  ru les should conta in  the s ta tu tory  equiva len t  of a  survivorsh ip

clause.472 The pr ovision should dea l with a ll persons who fail to survive th e

in tes ta te for  a  requir ed  pe r iod  and n ot  ju st  to the s pou se . The r equir ed  pe r iod

sh ould  not  be  so long a s t o in ter fer e s ign ifica nt ly w it h  the a dm in is t ra t ion  of

es ta tes  bu t  sh ould  be  lon g enough  to de a l wit h  de a ths a r is in g fr om a  common

accident . The 15-day period used in t he Uniform Intestate Su ccession Act and

the  Man itoba  Intestate Su ccession Act is acceptable. Using this period also

cont ribut es to un iform ity of legislation. The ru le should not a pply where it s

appl icat ion would  re su lt  in  esch ea t of t he  est a te  to t he  Cr own. 
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The pr ovision should rea d like th at  of s. 5 of th e Uniform  Intestate

S uccession  Act, which is as follows:

5(1)  Any person who fails to survive the intestate for fifteen days, excluding the
dates of death of the intestate and of the person, shall be treated as if he had
predeceased the intestate for purposes of succession under this Act.

(2)  If the death of a person who would otherwise be a successor has been
established, but it cannot be established that that person survived the intestate
for the period required by subsection (1), that person shall be treated as if he
had failed to survive the intestate for the required period.

(3)  This section is not applicable when its application would result in a
distribution of the intestate estate by escheat.

We have conside red  wh et her  we  sh ould  adop t  the five-da y per iod

pr oposed  in  Report  No. 47 , S urviv orship or  the  15  days usua lly used  in

in tes tacy  legi sla t ion . S ince  th is  r eform proposa l on ly re la tes to in tes ta te

su ccession, we  chose 15 da ys becau se it  reflects w ha t is  done els ewh ere  in

in tes tacy le gis la t ion . The five- da y per iod  is  more a pp ropr ia te for  refor m of

su rvivorsh ip  la w which  has m ore gen er a l a pp lica t ion .

Th is  recom men da t ion  is  st ill of va lu e even  in  the a fter math  of Man din

Estate v. Willey. The proposed survivorship pr ovision will eliminat e the t ype

of litiga tion  seen  in Man din , which involved tr ying to deter min e who lived

th e longes t a fter  bein g sh ot, a nd  will a ddr ess t he  pr oblem m ore complet ely.

While Man din  redu ces the n um ber of situ at ions in which th e intes ta te’s

pr opert y pa sses  to t he b ene ficiar y’s h eirs  as  opposed t o th e int est at e’s living

heir s, it d oes not a pply wh ere  th e order  of dea th  is kn own. A sur vivorsh ip

clause  in  the  Intestate Su ccession Act is  st ill n eede d t o de a l wit h  the s it ua t ion

in wh ich th e ben eficiar y dies a  few days  aft er t he in tes ta te a nd  to elim ina te

the invest iga t ion  as t o orde r  of dea th  wh er e p eop le die wit h in  min utes  or

hours  or  days  of each  other .

RECOMMENDATION No. 17

If the Survivorship Act is not amended as recommended in

Report 47, the Intestate Succession Act should contain the

statutory equivalent of a survivorship clause.

E.  Relatives of the Half-Blood

Section 9(2) of the Intestate Su ccession Act provides:
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9(2) Kindred of the half-blood shall inherit equally with those of the whole-blood
in the same degree.

We do not propose any change to the existing law because n othing suggests

tha t  it  cause s a  pr oblem . Sect ion  9(2 ) sh ould  cont in ue t o be  the law of

Albert a.

RECOMMENDATION No. 18

Kindred of the half-blood should inherit equally with those of

the whole-blood in the same degree.

F.  Conclusion

Th e exis t in g in tes tacy schem e was d es ign ed  to se rve a  societ y in  wh ich

wea l th  was  t r ansfe r red  from one  genera t ion  to another , inher i tance  be tween

spou ses w as  except iona l, divorce wa s r ar e a nd  coha bit at ion out side m ar ria ge

wa s viewed  as si nfu l. Sin ce th is is  no lon ger  th e societ y in  wh ich we live , th e

exist ing in te st acy sch em e pr oduces u nd esir ab le r esu lts  in t oday’s society.

Ther e is a n eed for creat ion of an int esta cy scheme t ha t ser ves modern

societ y. 

Our s is a society in which th e sur viving spouse h as r eplaced children a s

the p r im ary ben eficia ry, d ivor ce a nd r em arr ia ge is  pr eva len t , coh abi ta t ion

outside  marr ia ge is  commonplace, a nd s ect ion  15  of the Canad ian Ch arter of

Rights and  Freedoms  ha s been in ter pret ed to extend p rotection to th ose who

cohabit  ou ts ide marr iage  in  re la t ionships  simila r  to marr iage . In  des igning  a

new int esta cy scheme we h ave recognized the t ren ds in fam ily life in Alberta

an d ha ve been guided by th e inten tion of int esta tes. When ever possible, we

have made  recom men da t ion s t ha t  wou ld  reflect  wh a t  the m ajor it y of per son s

in  a  given  fami lia l s itua t ion  would want  to happen  to the ir  p roper ty  on  dea th .

It  is  our  hope  tha t  th is  sch em e will a de qu a tely ser ve Alber tans for  many

decades to come.
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PART IV — DRAFT LEGISLATION

Proposed  Intes ta te  Success ion  Act

Definitions 1.(1 )  In  th is  Act ,
(a ) “esta te” includes both r eal a nd per sonal pr operty an d

mea ns t he n et est at e after  paym ent  of th e char ges
ther eon  and t he d eb ts,  funer a l expen se s,  and e xpen se s of
administ ra t ion ;

(b) “cohabitan t” means a  person  of the  oppos ite  sex who,
while n ot m ar ried  to t he in tes ta te, cont inu ously
coha bite d in  a m ar ria ge-like rela tion sh ip wit h t he
in tes ta te 

(i) for a t lea st  th ree  year s im med iat ely pr eceding
the  dea th  of the  in testa te , or  

(ii) im med ia tely preceding t he d ea th  of the
in tes ta te i f they a re  the na tu ra l or  adop t ive
paren ts of a child;

(c) “issue” includes a ll lineal descendan ts, whet her  born
with in  or  ou ts ide marr iage , of the  ancestor ;

(d) “successors” means the  persons  who are  en t i t led to the
es ta te of a n  in tes ta te t h rough  su ccession  unde r  th is  Act .

(2) Al though no s ingle  factor  or  factors  dete rmines whether  a
rela tion sh ip qu alifies a s m ar ria ge-like, th e court  sh ould
cons ider  the  fol lowing  factors  in  dete rmin ing i f the  cla imant ’s
relat ionship with  th e intes ta te wa s ma rr iage-like:

(a ) the p urpos e, du ra t ion , con st ancy a nd d egree  of
exclusivity of the relationship,

(b) th e condu ct an d ha bits of the pa rt ies in resp ect of
domestic services,

(c) th e degr ee t o which t he p ar ties  int erm ingle t heir
fina nces such as by maint aining joint checking, credit
card or other types of accounts, shar ing loan obligations,
sh a r in g a  mor tga ge or  lease  on  the h ouse hold  in  wh ich
th ey live or on oth er p roper ty, or t itlin g th e hou seh old in
wh ich t he y live or oth er p roper ty in  joint  te na ncy,

(d) the ext en t  to wh ich  di rect  and indi rect  cont r ibu t ion s
have been  made  by  ei ther  par ty to the  other  or  the
mut ual well-being of the parties,

(e) wheth er th e couple shared in co-parentin g a child and
the degree  of join t  care a nd s upp ort  given  the ch ild ; and
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(f) the d egree  to wh ich  the cou ple h eld t hem se lve s ou t  to
oth ers  as  ma rr ied or t he d egree  to wh ich th e couple he ld
th ems elves out  to oth ers  as  emot iona lly an d fina ncia lly
committ ed to one an other on a perma nent  basis.

Spouse and

no issue
2.  If an in test at e dies leaving a s ur viving spouse bu t n o issue,
th e ent ire est at e goes to th e spouse.

Spou se’s

share
3.(1)  If an in test at e dies leaving a s ur viving spouse a nd issu e,
and  a ll of th e iss ue  a re  a lso iss ue  of th e su rv ivin g spouse, t he
ent ire est at e goes to th e spouse.

(2)  If an  in te st a te  dies  lea vin g a  su rv ivin g spouse a nd  issue , and
one  or  more  of the  issue a re  not  a l so i ssue of the  surv iv ing
spous e, th e sh ar e of the s ur viving sp ouse is

(a ) $50,000, or one-half of th e esta te, whichever is grea ter ;
and

(b) one-half of any rem ain der of the est at e.

Rights of

separated

spouse

4.  The su rviving spouse sha ll be trea ted a s if he or sh e ha d
pr ed ecease d t he in tes ta te i f:

(a ) at  th e tim e of the in tes ta te’s dea th , th e int est at e an d h is
or  her  spouse were  living separa te  and apar t  from one
another ,

(b) du r in g t he p er iod  of sepa ra t ion , on e or  bot h  of the
spouses ma de an  applicat ion for divorce or commen ced
an a ction  un der  Th e Ma tr imonia l P roper ty  Act, a nd

(c) a t  the t im e of dea th , t he p roceedings  were p en ding or
ha d been dea lt with  by way of final order.

Shares of

issue
5.(1)  I f an  in tes ta te d ies l ea vin g a  sp ouse  and i ss ue, and on e or
mor e of th e iss ue  a re  not  a lso iss ue  of th e su rv ivin g spouse, a nd
ther e r em ain s a  por t ion  of the est a te a fter  sa t is fact ion  of the
spouse’s sha re, th en t he r ema ining port ion of the est at e goes to
the iss ue t o be  di st r ibu ted  pe r  capi ta  a t  ea ch gener a t ion  as
provided in section 12.

(2)  If an in test at e dies leaving issue bu t n o spouse, th e esta te
goes t o the iss ue t o be  di st r ibu ted  pe r  capi ta  a t  ea ch gener a t ion
as pr ovided in section 12.

Rights of
cohabitants

6.(1)  Subject to subclau ses (2) an d (3), if an  int esta te dies
leavin g no su rvivin g spous e bu t d ies lea ving a  su rvivin g
cohabita nt, th e cohabitant  shall be treat ed for the purposes of
th is  Act  a s i f he or  sh e wer e t he s urviv in g spou se  of the
in tes ta te.
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(2)  Once  the cohabitan t  and  the  in testa te  separa te  wi th  the
int ent ion of living separ at e an d apa rt , tha t per son ceases to be a
cohabitan t  and  has  no r igh ts  under  th i s Act  in  respect  of the
in tes ta te’s  es ta te.

(3 )  Sect ion  4  does not  apply to a  cohab itan t .

Cohabitant

and separated

spouse

7.  I f,  a t  the t ime of the  in testa te ’s  dea th ,  the in tes ta te  and h is
or  her  spouse were  living separa te  and apar t  from one  another
and  th e in te st a te  wa s coha bit ing wit h a  coha bit ant , th e
sur viving spouse sh all be tr eat ed as if he or sh e ha d predeceased
the int estat e and t he cohabita nt sh all be treated a s if he or she
was t he su rviving spouse of th e intes ta te.

Neither

spouse,

cohabitant or

issue

8.  If a n  in tes ta te d ies l ea vin g n o su rviv in g spou se , coh abi tan t  or
issue, th e esta te goes to the pa ren ts of the int esta te in equ al
sha res or t he su rvivor of them .

No spouse,

coha bitant,

issue

or pa rents

9.  If an  int est at e dies lea ving n o sur viving sp ouse, coha bita nt ,
is su e or  pa ren t , t he est a te goes  to the iss ue of t he p a ren ts of t he
in tes ta te or  ei ther  of them  to be  di st r ibu ted  pe r  capi ta  a t  ea ch
genera tion as  provided in section 12.

No spouse,

coha bitant,

issue , pare nt,

or issue

of parent

10.  If an  int est at e dies lea ving n o sur viving sp ouse, coha bita nt ,
issue, pa ren t or issu e of a pa ren t, but  th e intes ta te is su rvived
by one or more gran dparent s or issue of grandpa rent s,

(a ) one-ha l f of the  es ta te  goes to the  pa te rna l grandparents
in eq ua l sh ar es or t o th e su rvivor of th em, bu t if th ere  is
no su rviv in g pa ter na l gr andp aren t , t o the iss ue of t he
pat ern al gra ndpa ren ts or eith er of them t o be
dist ribu ted  per  capit a a t ea ch gen era tion  as  pr ovided in
sect ion  12; and

(b) one-ha l f of the  es ta te  goes to the  materna l  grandparents
or t heir  issu e in t he s am e ma nn er a s pr ovided in
subclause (a );

bu t  if t her e is on ly a  su rviv in g gr andp aren t  or  is su e of a
gra nd pa ren t on  eith er t he p at ern al or  ma ter na l side, t he e nt ire
esta te goes to the k indr ed on th at  side in th e sam e ma nn er a s
pr ovid ed  in  su bclause  (a ).

No spouse,

coha bitant,

issue , pare nt,

issue of

pare nt,

grandparent

or issue of

grandparent 

11. (1) If an in test at e dies leaving no sur viving spouse,
cohab itan t , i ssue, pa ren t  or  i ssue of a  pa ren t , g randparen t  or
is su e of a  gr andp aren t , bu t  the in tes ta te is s urvived  by one or
more great-grandpar ents,

(a ) one-half of the est at e goes to th e pat ern al grea t-
gr andp aren ts,  in  equa l sha res , or  to the s urvivor  of
them, and
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(b) one-half of the est at e goes to th e ma ter na l great -
gr andp aren ts,  in  equa l sha res , or  to the s urvivor  of
them;

bu t  if t her e is on ly on e or  more s urviv in g gr ea t -gr andp aren ts on
either th e patern al or mater nal side, the entire estat e goes to
the great -gran dparent s on that  side in equal sha res.

(2) I ssue  of grea t -grandparents  wi ll  not  take  any share of the
esta te, an d repr esent at ion is not adm itt ed am ong issue of great -
grandpa rent s.

(3) For  the  purpose of th i s sect ion ,  
(a ) pa terna l  grea t -grandparents  means  the parents  of the

pater nal gran dfather of the int estat e and pa rent s of the
pa te rn a l gr and mot he r of t he  in te st a te , and

(b) materna l grea t -grandparents  means  the parents  of the
materna l grandfa ther  of the  in testa te  and  parents of the
ma ter na l gran dmoth er of the int esta te.

System of

Representa-

t ion

12.(1)  When  a  di st r ibu t ion  is  to be  made  to the iss ue of a
person, the estate or the pa rt of the esta te which is to be so
distr ibut ed sha ll be divided int o as ma ny sh ar es as t her e ar e

(a ) su rviv in g successor s in  the n ea res t  gener a t ion  to tha t
person which contains a ny sur viving successors; an d 

(b) the d ecease d p er son s in  the s ame gen er a t ion  wh o left
issue su rviving th e intes ta te.

(2)  Each  surviving successor  in  the neares t  genera t ion  which
conta ins any  surv iv ing  successor  sha ll  rece ive one  share , and
th e re ma ind er of th e int est at e est at e, if any, is  divided in  th e
sam e ma nn er a s if the su ccessors alr eady a llocated a  sha re a nd
th eir issue h ad pr edeceased th e intes ta te.

Survival for 15

days
13.(1)  A person who fails to survive the int estat e for 15 days,
excluding the  day  of dea th  of the  in testa te  and  of the  person ,
sha ll be trea ted a s if he or sh e ha d predeceased t he int esta te for
purposes of succession un der this Act.

(2)  If the deat h of a person who would otherwise be a successor
ha s been established, but it  cannot be established th at  tha t
person su rvived th e intes ta te for the per iod required by
subclau se (1), tha t per son sha ll be trea ted a s if he or sh e ha d
fa iled  to su rvive t he in tes ta te for  the r equir ed  pe r iod .

(3)  This  sect ion  does not  apply  where i t s applica t ion  would
resu lt in a  distr ibut ion of the int esta te est at e to th e Crown
un der section 14.

No

success ors
14.  If t her e is n o su ccessor  unde r  th is  Act , t he est a te s ha ll go t o
th e Crown  in r ight  of Albert a a s t he u ltim at e he ir.
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Kindred of

half-blood
15.  Kindr ed  of the h a lf-blood  sh a ll in her it  equa lly wit h  those  of
th e whole-blood of th e sam e degree of kinsh ip to th e intes ta te.

Kindred b orn

after death of

intesta te

16.  Kin dr ed of th e in te st at e conceived before a nd  born  alive
a fter  the d ea th  of the in tes ta te inher it  a s i f they had b een  bor n
in t he lifetime of th e intes ta te a nd h ad su rvived him or h er.

Adva nces  to

children
17.(1)  I f a  ch i ld  of a  person  who has  d ied whol ly  in testa te  has
been a dvan ced by that  person by portion, th e portion sha ll be
reck oned , for  the p urpos es  of th is  se ct ion  only,  a s p a r t  of the
esta te of the int esta te dist ribut able a ccording to law.

(2)  I f the  advancement  i s equal  to or  grea te r  than  the share of
th e esta te t ha t t he child would be entit led to receive un der t he
pr eviou s s ect ion s of t h is  Act , t he ch ild s ha ll be  exclu de d fr om
an y sha re in t he est at e.

(3)  I f the  por t ion  by which  the  ch i ld  was  advanced i s less  than
tha t  sh a re, the ch ild i s e n t it led t o rece ive  so m uch only of t he
es ta te of t he in tes ta te a s i s s ufficie n t  to make a ll  the s ha res  of
th e childr en  in t he  est at e a nd  th e a dva ncem en t a s n ea rly a s
equa l as possible.

(4)  If the  child wh o received t he  port ion fails  to su rvive  th e
intesta te, the property advanced shall not be treated as a n
adva ncement  aga inst  th e sha re of the esta te of the child’s issue.

(5)  The valu e of an y portion so advan ced shall be deemed t o be
th e va lue  as  expr esse d by t he  int est at e, or a cknowled ged by t he
child, in wr iting; otherwise t he valu e sha ll be deemed to be th e
value of the port ion when a dvan ced.

(6)  Unles s t he  ad van cemen t h as  been  expr esse d by t he
in tes ta te,  or  acknowled ged b y t he ch ild,  in  wr it in g, t he on us of
proving th at  a child ha s, with a  view to a portion, been
main ta in ed  or  ed uca ted , or  been  given  money, is  on  the p er son
so as ser tin g.

Estate

undisposed of

by will

18.  So much of the estate of a person dying partially intest ate
as is not disposed of by will shall be distributed as if he or she
ha d died int esta te a nd h ad left no other  esta te.

Abolition of

status of

illegitim acy 

19.  For  th e pu rp oses of this Act, t he s ta tu s of illegitima cy is
abolished.

Application of

this Act
20.  This Act a pplies in cases of deat h occur ring on or a fter t he
day t his Act comes into force.

Repeal 21.(1)  Subject  to subsect ion  (2),  the In tes ta te  Success ion  Act ,
R.S.A. 1980, C. I-5 is repealed.
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(2)  The In test at e Succession Act, R.S.A. 1980, c. I-5 continu es
in  force  as i f unrepea led in  cases  of dea th  occurr ing before  th is
Act  comes  in to force.
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APPENDIX A
Review of Surrogate Court Files

I.  Introduction
In des igning an  Int esta te Su ccession Act, it is u seful to know how Alberta ns
distr ibut e th eir est at es upon dea th . The Ins tit ut e, by way of two sum mer
st ud en ts , ha s condu cted a  revi ew of 999 est at es filed wit h t he  Su rr ogat e
Cour t. T he y exa mine d 56 4 es ta te s in  Ed mon ton , 201  est a te s in  Ca lga ry , and
234 est at es in  Vegreville. Ea ch est at e wa s filed wit h t he S ur rogat e Cour t in
th ose judicial distr icts dur ing J an ua ry, April or Sept ember  of 1992.

Key informat ion  from each  fi le  was  p laced in  a  da tabase.  This
mem orandu m will su mmarize  the informat ion  tha t  wa s e xt racted  from the
dat aba se.

II.  An Overview
Th e d a taba se  in clu de s 8 00  es ta tes  tha t  have wills a nd 1 99  es ta tes  without
wills. The details are as follows:

750 appl ica t ions  for  p roba te
12 applicat ions for r esealing pr obate

2 anci ll a ry g rant s  of p roba te
 36 applicat ions for a dmin istr at ion with will an nexed

TOTAL 800

176 app lica t ion  for  le t t er s of a dm in is t ra t ion
  1 app lica t ion  for  res ea ling le t ter s of a dm in is t ra t ion

TOTAL 177

14 election of th e public tru stee
2 or igina t in g n ot ice of mot ion
3 ap plicat ions for gua rd ian sh ip
2 applicat ions und er section 21 of th e Public Trustee Act

 1 min ister ial order
TOTAL 22

Of the 999 deceased, 348 were m ar ried a t t he t ime of deat h a nd 633
were unm arr ied. Marit al sta tus is n ot indicat ed in 15 estat es and t he
informat ion  was omi t ted  from the  da tabase in  3 esta tes . Unmarr ied  tes ta tors
sign ifica nt ly ou tnumber  marr ied t es ta tors.  Th is  may be expla in ed  by the fa ct
tha t wher e the esta te is composed of jointly held asset s ther e is no need to
probate an est ate when  the first spouse dies.

The a verage n et va lue of all th e esta tes is $143,420. The a verage n et
value of estat es with  wills is $162,491, an d th e avera ge net va lue of esta tes
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with out  wills (excludin g gua rd ian sh ip a pplicat ions a nd  origina tin g notices) is
$67,977. Of the 199 estat es without wills, 125 have a net  value less than
$40,000 a nd 74 h ave a  net  va lu e of $40 ,000  or  more. On ly 3 6 est a tes  without
wills h ave  a va lue  of $100,000 or m ore. Att ach ed is a  cha rt  grou pin g th e
esta tes a ccording to net  value.

III.  Estates with Wills
A.  The Raw Data
The  da ta ba se in cludes 8 00 est at es wit h wills . Fr om t hes e est at es we ga in
som e insigh t  in to how Alber tans d is t r ibu te t heir  es ta tes . The fol lowin g ch ar t
su mmarize s t he d is t r ibu t ion  of thes e est a tes  and d efines  the d is t r ibu t ion
codes . UT is  an  abbrevia t ion  for  unmarr ied  tes ta tor .

Distribution of estates with Wills

Deceased
survived by

Distribution Code Total Total Total

Spouse and children

All to spouse, none to children ASNC 164

260

291

None to spouse, all to children NSAC 24

Distributed among spouse and children DSAC 58

None to spouse, other NSO 7

Some to spouse, other SSO 7

Spouse, no children

All to spouse AS 26

31
None to spouse NS 2

Some to spouse SS 3

Other SO

UT and children

All to children UTAC 276

360

509

None to children UTNC 5

Some to children UTSC 79

UT and C/L spouse
All to common-law spouse ACL 1

5Some to common-law spouse SCL 4

UT and no children
All to close relatives UTR 38

66
Other UTO 28

Never married
All to close relatives NMAR 58

78
Other NMO 20

TOTAL 800

The da ta base a lso tra cks ma rita l sta tu s an d th e existence of form er
spous es. Th is en ab les u s t o deter min e wh eth er t he p at ter n of dist ribu tion  in
first a nd second ma rr iages differs. The r aw da ta  is as follows:
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Cross tabulation of marital status & distribution — Will files

Classification ASNC NSAC DSAC NSO SSO NS SS AS Total

Married, former spouse divorced 5 0 6 2 1 0 1 2 17

Married, former spouse deceased 4 9 2 1 1 0 0 2 19

Married, former spouse none 145 12 42 *4 +5 2 2 18 230

Married, former spouse unknown 10 3 8 0 0 0 0 4 25

TOTALS 164 24 58 7 7 2 3 26 291

*
Children are beneficiaries in each of these 4 NSO files. More than 90% of the estate goes to children in three of these

files. 

+ In these 5 SSO files, two testators gave some to children and three gave nothing to the children. In two of these estates

the spouse received more than 90% of the estate and the children received nothing.

In r esult , the t otal nu mber  of test at ors ma rr ied at  th e time of death  was
291. Of th is 291, 260 were sur vived by a spouse an d children a nd 31 wer e
sur vived by a spouse, but n ot by children . Of th is 291, 230 had been  ma rr ied
once during t heir life and  36 ha d been m ar ried m ore th an  once. For 25
test at ors, it is not kn own if th e test at or ha d a former  spouse.

Classification UTAC UTNC UTSC UTR UTO ACL SCL NMAR NMO

Unmarried, former

spouse divorced
38 4 14 5 8 0 3 - - 72

Unmarried, former

spouse deceased
239 1 67 34 20 0 0 - - 361

Unmarried, former

spouse divorced and

deceased

-3 0 -2 -1 0 0 0 - - -6

Unmarried, former

spouse none
0 0 0 0 0 1 1 56 19 77

Unmarried, former

spouse unknown
2 0 0 0 0 0 0 2 1 5

TOTALS 276 5 79 38 28 1 4 58 20 509

There were 509 testators who were unma rried at  the t ime of death . Of these
509, 427 had  been m ar ried a t somet ime du ring t heir life, 77 had n ever
ma rr ied, and t he pr evious m ar ita l sta tu s, if an y, of 5 testa tors is u nkn own.
Of this 509 tes ta tors, 360 were su rvived by children , 66 were not su rvived by
chi ldren ,  5 were  in  a  common-law re la t ionship  a t  the t ime of the ir  dea th ,  and
75 had n ever been mar ried. For 3 testat ors, it is not kn own if they ha d a
previous spouse, but  th ey were not su rvived by children . 
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473
  J a m es  Th or ka lse n  wa s t h e s u m m er  st u de n t w h o di d t h e r es ea r ch  in  bot h  E dm on ton  a n d

Vegrevi l le.  In  h is  opin ion,  more  t ha n 69.7% of  th e  wi l l s  gave  the  en t i re  es ta te  to  th e  spouse .

H e n oted  th at  th e est at es w ith  a d ist rib ut ion code  of UTAC  an d (n one) in  form er  spou se[ field

often  ha d w ills givin g ever yth ing  to t he  spou se. O nly  if th e sp ous e pr ede ceas ed w ould  th e

ch ild r en  t a k e. I f y ou  a s su m e  t h a t for  s u ch  e st a t es  t h e w ill w ou ld  h a ve  giv en  e ve r yt h in g  to t h e

spouse ,  th e  percent age  of  tes ta t ors  wh o were  m ar r ied  only  once  who gave  th e  ent i r e  es ta t e  to

th e spou se r ises  to 74.9%.

B.  Analysis of Data
1.  Married testators
Using t his r aw da ta , it is possible to compar e distr ibut ion pat ter ns bet ween
first m arr iages and second (or later ) marriages. 

Of the 31 t esta tors wh o were sur vived by a spouse, but n ot by children ,
83 .9% ga ve the en t ir e est a te t o the s urviv in g spou se , 13% gave som e of t he
es ta te,  bu t  not  a ll , t o the s urviv in g spou se , a nd 6 .5% ga ve noth in g t o the
su rviv in g spou se . E igh ty-seven  pe rcen t  (87%) of thes e t es ta tors gave more
th an  90% of the est at e to th e sur viving spouse.

Of th e 291 t est at ors wh o were m ar ried a t t he  tim e of deat h, 65 .3% gave
th e en tir e est at e to t he s ur viving sp ouse, 11.3% ga ve not hin g to t he s ur viving
spous e an d 23.4% gave s ome, bu t n ot a ll, of th e est at e to t he s ur viving
sp ouse . E leven  of the 33 s urviv in g spou se s w ho rece ive d n oth in g fr om the
test at or were living separ at e from the t esta tor a t t he t ime of deat h.

260 test at ors were su rvived by both  a spouse a nd children . Of th ese 260
testa tors:

C 208 h ad  been  ma rr ied only once du rin g th eir lifet ime
C 21  were m arr ied b ut  it  is  not  known  if t her e was a  former  sp ouse
C 31 were mar ried but h ad former  spouse, dead or divorced 

The  dist ribu tion  of th e 208 es ta tes  in wh ich th e te st at or wa s m ar ried  only
once is as follows:

All t o sp ouse 473 69.7%
All to children 5.8%
Some to spouse an d some to children 20.2%
None to spouse, other 1.9%
Some to spouse, other    2.4%

TOTAL 100.0%

Further  ca lcu la t ion  sh ows  tha t  the s pou se  rece ive d m ore t han  90% of
th e esta te in 73.1% of th e 208 esta tes a nd r eceived nothin g in 7.7% of these
es ta tes . In  71 .2% of the est a tes , ch ildr en  rece ive  noth in g a nd in  28 .8% of
estat es, children r eceived some part  of the est at e. In no estate did th e
test at or disinher it both t he spouse a nd t he children .
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474  When  th e  tes ta tor  i s  descr ibed as  u nm ar r ied ,  form er  spous e  d ivorced,  th is  can  m ean  th ere

ar e  two form er  d ivorced spouses .  The  s am e is  t ru e  for  former  spouse  deceased .  We had  to

det er m ine  th e n um ber  of test at ors w ho h ad  both  a d ecea sed  an d d ivorced  form er  spou se. Th is

was  necessar y  to  ensu re  we did  n ot  coun t  th ese  es ta tes  tw ice , once  as  former  sp ouse  d ivorced

a n d  a g a i n  a s  f or m e r  s p o u s e  d e ce a s e d .

Is th ere a  great er t enden cy, in first ma rr iage situ at ions, to shar e th e
esta te a mong th e spouse an d children a s th e size of the est at e increases? To
an swer th is question, one can compa re esta tes in which th e distribution code
is either  ASNC or DSAC an d th e test at or was m ar ried a t t he t ime of deat h
and h ad no former spouse. The net value of the 145 such estat es with ASNC
codes is  $191,749 . The n et va lue of th e 42 su ch est at es wit h DS AC codes is
$192,409.22 . Th is in form ation suggest s t ha t i n a  firs t m arr ia ge si tu a ti on, t he
size of the est a te d oes  not  in flu en ce a  t es ta tors d ecision  to leave som e of t he
esta te  to the  ch i ldren .

Of the 260 t esta tors su rvived by both  a spouse a nd children , 31 esta tes
involved a  te st a tor  wh o ha d a  form er  spou se, e it he r d ecea sed  or d ivorced . Of
these 31 estat es, the distribution is as follows:

All t o the s pou se 29.0%
All to children 29.0%
Some to spouse an d some to children 25.8%
None to spouse, other 9.7%
Some to spouse, other     6.5%

TOTAL 100.0%

Further  ca lcu la t ion  sh ows  tha t  the s econ d s pou se  rece ive d m ore t han  90% of
th e es ta te  in  38.7% of th e 31  est a te s. 

It  is  clea r  tha t  the d is t r ibu t ion  pa t ter ns in  a  fir st  marr ia ge si tua t ion  a re
d iffe ren t  than  those in  a  second marr iage s itua t ion .  This confi rms the
impr ession given to us by lawyers wh o specialize in th is ar ea.

Th e ch ar t s s how on ly 3 6 t es ta tors w ho were m arr ied t o their  se cond
sp ouse  a t  the t im e of dea th . N ever theles s,  the d a taba se  in clu de s m any m ore
mult i-ma rria ge situat ions. These testa tors, however, were not mar ried at t he
tim e of th eir dea th  an d, ther efore, th e dat aba se does not indicate h ow they
would have distributed t heir esta te if both spouse a nd children sur vived.474

2.  Unmarried testators
Ther e were 509 t esta tors wh o were unm ar ried a t t he t ime of th eir dea th . Of
these 509, 427 had been previously married, 77 had n ever been mar ried, and,
for 5 t esta tors, it is u nkn own if th ere wa s a pr evious m ar ria ge. Of th e 427
un ma rr ied test at ors who ha d previously been ma rr ied, 358 were sur vived by
childr en , 66 h ad n o childr en  or  no su rviv in g ch ildr en , a nd 3  in dica ted  they
ha d a  comm on-la w sp ouse. 
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475  We char ac ter ize  a  f i le  as  ACL or  SCL only  i f  the  wi l l  acknowledges  th e  benef ic iar y  to  be  a

com m on l aw  sp ous e. 

Of th e 358 es ta tes  involving a n u nm ar ried  tes ta tor  who h ad  pr eviously
been mar ried and who was survived by children, the distribut ion is as
follows:

All to children 76.5%
None to th e children 1.4%
Some t o th e childr en, bu t n ot a ll   22.1%

TOTAL 100.0%

Wher e childr en r eceive some, bu t n ot a ll, of th e est at e, th ey us ua lly sha re it
with  the grandch ildr en . In  85 .2% of the est a tes , t he ch ildr en  rece ive  more
th an  90% of the est at e. If one just  looks a t u nm ar ried t esta tors wh ose former
marr ia ge en de d in  divor ce, ch ildr en  rece ive  the en t ir e est a te in  68 .6% of the
estat es. In the case of the u nma rried test at ors whose former  spouse died,
children r eceive the en tire es ta te in 78.2% of th e esta tes.

3.  Never married testators
The da ta base in cludes 77 files in which t he t esta tor h ad n ever ma rr ied
du rin g his or  her  lifetim e. Of th ese 77 t est at ors, t wo were livin g with  a
common-law spouse at  the t ime of death . Relatives received the entire esta te
in  72 .7% of the est a tes  and r ece ive d s ome p or t ion  of the est a te in  88 .3% of the
esta tes. In  10.4% of th e esta tes t he ben eficiary was someone oth er t ha n
re la ti ves. O f th e t wo te st a tor s in volved in  a  comm on-la w r ela ti onship, t he
common-law spouse rece ived  a ll  of one  es ta te  and some of the  other .475

4.  Testators who own farms
It  is poss ible t ha t t he  fam ily far m is  one sit ua tion  in w hich  th e t est at or m ight
pass th e farm  to the children, and n ot to the spouse. To test t his hypothesis,
we examined t he estat es of farm ers an d retired farmers.

One hun dred testa tors were described as farmers or retired farmers a nd
19  tes ta tors,  a lt hough  not  de scr ibed  as s uch, h ad a ss et s u nde r  the fa rm
cat egory. Of th ese 119  far mer s, 101 h ad  wills. Of th e 101 far mer s wit h wills ,
55 wer e ma rr ied a nd  46 wer e un ma rr ied. Of th e 55 m ar ried  far mer s wit h
wills, 53 were survived by a spouse a nd children . Of th ese 53 farm ers:

C 73.6% gave th e ent ire est at e to th e spouse,
C 24.5% dist ribu te d t he  est a te  amon g the  spou se a nd  child re n, a nd
C 1.9% dis inhe ri te d t he  spou se. 

The r esult s suggest  th at  test at ors with far m a ssets t end t o distribut e
th eir est at es in t he sa me fash ion as t esta tors a s a wh ole.
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476  The  P ubl ic  Trus t ee’s  off ice  was  h an dl ing  o ther  es ta t es  wi th out  wi l l s  a t  t h is  t im e but  th ey

ar e n ot in clud ed in  th ese s ta tis tics. T he  omit ted  est at es in clud e est at es w ith  a n et v alu e

worth  less  tha n  $1000 (sec t ion  21 of th e  Pu bli c T ru stee A ct ) a n d e st a te s in  wh ich  th e gr a n t of

le t te rs  of  adm inis t ra t ion  ha d not  t hen  been obta ined.

IV.  Estates Without Wills
The  Pu blic Tru st ee’s office an d t he d at ab as e pr ovide informa tion  concer nin g
estat es without wills.

A.  Information from the Public Trustee
The P ublic Trust ee will admin ister  an  esta te of an int esta te if ther e ar e no
relat ives in Alberta. Th e resu lt is th at  th e avera ge intest at e repr esent ed by
th e Pu blic Tru stee is a  single person wit h n o adult  relat ives living in Alberta .
As of J anuary 12, 1993  the P ubl ic Trust ee  wa s h andl in g 310  es ta tes  without
wills in  which  lett ers  of ad min ist ra tion  ha d been  gra nt ed or t he P ublic
Tru stee h ad m ade a n election un der section 23 of th e Public Trustee Act.476

Th e a verage net  va lu e of t hes e est a tes  is  $44, 172.54 . Sixt y-five (65) of t hes e
esta tes h ave a  net  value of less tha n $7,000.

B.  The Institute Database
The In stit ut e dat aba se cont ain s 199 esta tes wit hout  wills. The avera ge net
valu e of thes e est at es (excludin g gua rd ian sh ip a pplicat ions a nd  origina tin g
notices) is $67,977. The marit al sta tus of these intesta tes is sum ma rized as
follows:

Marital Status — Estates with no Wills

Application Letters of
Admin*

Election of
Public Trustee

Section
21

Others Total

Married, former spouse divorced 6 0 0

Married, former spouse deceased 6 0 0

Married, former spouse none 34 0 0

Married, former spouse unknown 10 0 0

Unmarried, former spouse divorced 227 0 0

Unmarried, former spouse deceased 38 0 0

Unmarried, former spouse none 53 0 1

Unmarried, former spouse unknown 1 1 0

Marital status unknown 0 13 1

TOTALS         175+ 14 2 6 197

* This category includes letters of administration and resealing of letters of administration.

+ There are, in fact, 177 files involving letters of administration or resealing of such letters. This chart shows 175 of these

files. The two omitted files lack certain information and, therefore, could not be included in the chart. In one estate (96995)
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477  Th e La w C om m iss ion , N o. 187 , Fa m ily  L aw  - Di str ibu tion  on  In test acy ,  Append ix C

beginn ing  a t  pa ge  25 .

478  Ibid . , Appendix  C a t  pa r a .  5 .

479  The  ca lcu la t ion  i s  78  d iv ided  by  800 .

480  I f  you  jus t  look  a t  th ose  fi l es  were  the  m ar i ta l  s t a tu s  i s  known,  th e  ca lcu la t ion  i s  53

di vid ed  by  19 7 (2 6.9 %). F or  13  in te st a cies , th e m a r it a l st a tu s is  u n kn own  a n d t h e va lu e of t h e

es ta te  wa s  less  tha n  $1,000.  I f  you a ssum e tha t  th ese  people  never  m ar r ied ,  then  th e

ca lcu la ti on  is 6 6 d ivid ed  by  19 7 (3 3.5 %).

there is no information on whether the intestate is married. In the other estate (14352), there is no information as to

whether a former spouse exists.

V.  Comparison of Estates With and Without Wills
In  1988-89 , The Law Commission  (Engla nd) com missioned  a  pu bl ic opin ion
sur vey of 1001 individuals on ma tt ers concern ing int esta cy. This sur vey
revealed t he following informa tion. One in t hr ee of th e persons in ter viewed
ha d ma de a will. The younger t he ind ividual, th e less likelihood of a will. The
older  the p er son , t he grea ter  the l ik el ih ood of a  will . Of those  wh o were 60
yea rs  of age or older , 6 of 10 ha d a  will. Th ose th at  ha ve t he  most  to lea ve a re
more l ik ely t o have a  will . Those  wh o were s in gle , or  cohabi t in g, or  wh o were
ma rr ied wit h child ren  wer e less lik ely to h ave m ad e a w ill.477 The Law
Commission concluded t ha t gener ally speak ing "int esta cy ru les provide a
sa fety-ne t for t hose w ho h ave , or t hin k t he y ha ve, litt le t o leave, or  wh o ha ve
not  th ough t a bout  it, or  wh o die pr em at ur ely".478

The Institu te dat abase shows similar t rends in two areas. First ,
Alber tans w it h  ass et s a re m ore l ik ely t o have a  will . The a verage net  va lu e of
esta tes wit h wills is $162,491 compar ed to th e avera ge net va lue of esta tes
wit hou t w ills (exclu din g gu ard ia ns hip a nd  origin a ti ng  not ices) of $67,97 7.
Th e a verage net  va lu e of t he 177  file s w it h  le t t er s of a dm in is t ra t ion  or
resea ling of such lett ers is $74,362. In t he case of estat es with out wills, 62.8%
of esta tes  have  a  net  va lue  l e s s th an  $40,000 and  81.9% of esta tes h ave a  net
value less t ha n $100,000. In t he case of estat es with  wills, 26.3% have a n et
value less than $40,000 and 54.6% have a n et value worth  less than
$100,000 . Second, a h igher  per cent age of people wh o ha ve neve r m ar ried  die
without  ma king a  will. In est at es with  wills, 9.75% of the t esta tors h ad n ever
ma rried.479 In est at es with out wills, 26.9 - 33.5% of th e intes ta tes h ad n ever
ma rried.480

The  da ta ba se can not  give us  inform at ion connectin g age w ith  th e
likel ih ood of a  will  because  most  es ta te fi les s how on ly i f the t es ta tor  or
in te st a te  is a  minor  or 18  yea rs  of age or  older . 
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Net Value of Estates

Value $ Estates with Wills Estates without
Wills

Total Number of
estates

Insolvent 4 16 20

0 - 4,999 29 44 73

5,000 - 9,999 26 14 40

10,000 - 14,999 21 15 36

15,000 - 19,999 22 12 34

20,000 - 29,999 52 12 64

30,000 - 39,999 56 12 68

40,000 - 59,999 77 19 96

60,000 - 79,999 79 13 92

80,000 - 99,999 71 6 77

100,000 - 119,999 45 3 48

120,000 - 139,999 55 5 60

140,000 - 159,999 44 4 48

160,000 - 179,999 31 2 33

180,000 - 199,999 22 2 24

200,000 - 249,999 42 6 48

250,000 - 299,999 33 5 38

300,000 - 349,999 22 3 25

350,000 - 399,999 15 1 16

400,000 - 449,000 5 1 6

450,000 - 499,000 13 0 13

500,000 - 749,999 22 1 23

750,000 - 999,999 6 3 9

1,000,000 + 8 0 8

Total files 800 199 999
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APPENDIX B
Degrees of Consanguinity


