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PART I - STATUS OF CHILDREN, REVISED REPORT, 1991

M Intrggluetion
{1y  Background to 1

In 1976, the Institute published Reporr Seo 2000 Stenes of Childeen, L i, we
recommended the aboliiun of the waluses of legitimacy and illegitimacy in favour
of 4 law providing for the equal treanment of all children in relation 1o their parents
and uther kindred, regardlcss of the child®s hirth within or cuside marciage. In 1985,
the Institute updated its 1976 recommendations and published Repor Moo 45 entitled
Sectnes of Childeen: Revised Bepon, 1945, The update was undertaken at the reguest
of the government following o review, by the Aadberta Legislatore's al-party Standing
Committee on Law and Regulawons, of outsianding Institute repons and  the
Cammittee’s endorse ment of the principles embodied in Regort Moo 20, Despite the
reduest, lepislation removing the diseriminatinn aguinst children on the basis of their
birth oursicle marriage has ot been emsaed, although the Parensag: und Maeintenunce
Act incorporates some of our ideas in amended form for the limiled porpose of
i nteNUnee.

{2) United Natiops Corvenifon arn ehy Biphts ef die Cild

In 199, Canady announced s inention W oratify the United Natlons
Corvention an the Rights of the Chitd)! in the approval of which it had playwed &
leading rivle. The Converntion expressly proteers children from disesimination on the
basis of "hirth or other staius” in the arcas covered inoit. These areas indlude the
eight of a child: s far as possible, to know aod be cared for by the child’s parents
(article 3,1}, who have the primary responsibility for the upbringing gnd development
of the child {article 181} where separated from one ar hoth parems, to maineain
persongd relations and direqt contuct with hoth parends on o repular basis (article
930 and 1o Do hexrd Tnoany judicial aml admioniscrative proccedings affecting the

The Compverition wer tre Ripfis of e Child was adopied by the United Nations un
MNowvember 20, 198%, ir cume into foree on Seplember 2, 19490, an which date the
twentieth instrutpent af rautieation was deposited with the TN, Secretary-
Gengral, Ag of November 13, 1990, 54 couries had ratified the Convenfion
{meaning that they had sccepted its terms and agreed to comply with them), and
130 other couneries, includiog Canady, were official signatocies i the Conventiog
(meaning that they had acknowledged receiviog notice af i,

1
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child {arficle 12.2}. These rights are governed, and may be modified, by the
application of the principle of the ¢hild's best inlerests,

U i ewidetn thal the Comqvemtion suppodts and reinforees the Iostiooe’s
recommendations for the equal treatment of all children in relation to their parents
and ather kindred, regardless of the birth of 2 child within or owside marriage,

lo preparation far Canada’s catification of the LN, Convention. the federal
Eovernment hus asked the provinges and terdieries to hring their laws into
compliance with it MNews of this reguest motivated this Institute 10 update and
republish, for the second time, our recommendations for reform of the law on the
status of children in Alberia.

{3} hanges Singe 147 9

The basic principles un which our recommendations are [ounded have
remaioed solidly intact vver the years, However, there has been much movement on
matters of related detuil. Foor areas of movemend are described Telow,

First, suppurt fur the egual treatment of all children is found in the
constilutional case law inlerpreting the Conoedion Charer of Righey and Frecdoma,
The Charer took eMect, for the most pary, on April 17th, 19R2, with the guaranize
of equality rights, in section 15, taking effect three vears |ater oo April 17th, 1983,
In Alberta, for example, 2 cour declared section 23 1B of 1the Meatntenance amnd
Recavery Act of no force and eMecy (M (LM 80 v Afberra (A iorney-Creneraf)] (1990},
T4 TR, (4thy 403 (Alta. QLB Tha secrion provided for the aulennatic
discontinuance, oo the marriage af the mother, of an order requiring the father to
pay maintenance lor o child born outside marriage.  The relevant Fart of the
Murateaance and Recavery Aot bas since heen repealed and replaced by the Pureatagy
wrd Moimtenarce Act In Mova Seoua, o coort declarcd unconsttutional 4 section in
that province's fatestete Suceessfon Act which prowided that an illegitimate child can
slcceed 1o praperly ooly from the estate of the mother and net from the cstate of
the Mather (Surette v flaends Edure, (1989, 233 APR. 414 33 ETR. 47
(HAEECTIDO). Section L3 of Alherta's frtesrere Sucoession Aoy s identical to the
impugned provision,

Second, the prowing powers of the Provingial Court in the areas of
guardianship, custody and access, and the differences between ns jurisdiction and
that exercised by (he Court of (Jueen’s Bench, have produced a confusing array of
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case low regarding the position of the father of a child bacn outside marriage -
although the Tather's standing o apply lor custody ar access is now clearer han it
was a4 few years apo. The constitutionality of proviocial legislation conferring
jerisdiction on the Provineial Courl, eoncurrent with the jurisdiction of the Supreme
Coury, to make goardianship orders was upheld by the Supreme Court of Canada in
1982 on a reference reported as Re B.C Family Belaions Ao, (1982 S.CR. 62,
[1982] 3 W W R 1, 40 N.R. 200, Since 1983, the Provincial Court of Alherta has bad
jurisdiclion under section 53 of the Chifd Welfare Act 1o grant private poandianship
orders. In 1984, in the case of DLW v Poror ) (1904 ), 32 Alta, LR, (2d) 232, [1984]
SWWR, 280 41 RF.L (2} 229,12 C.CC (3d) 161, 11 D.L.R. {4th) 321 {sub nom.
Re D amd £.). 534 AR 161, the Alberta Court of Appeal recognized the comman law
jurisdiction of the Provineial Court (o "deem guacdianship” in cawes where the claim
that a man is the Twther of 4 child i3 nol actively contested; however, maore recent
case law in the trial courts indicates that the subsequent proclamation of seeuon 53
af the Chifd Welfars Aer may have ousted the comman law jurisdiction.

Third, significana legislative chauges have taken place since 1985, The new
Chitd Welfare Act, which was proclaimed ima farce July 1, 1985, just hefore the
publicanion of our revised report, has uodergone aymendment.  OFf particolar
relevance is an amendment in 1988 that redefined the role formerly plaved by the
Children’s Guoardian. eliminauing that oflice and introducing the office of Children's
Advocare in its stead. The Parentage and Maintenance Act 1ook effeet on Jamuary 1,
1991 It pravides a summary proceading for the suppert of children, whether barn
within o putside marriage. The new Act replaces the “affillmion proceedings”
formerly located in Part 2 of the Muieenancs and Recovery Aot As in its
predecesser legistation, the procedure in the new aAct is quasi-criminul in nalture,
Oiher stalules have been armended in ways tha further affect the detail of ouor
recommendations. (ne example is the repeal, in 1985, of sectiom 10 of the Change
af Nume Act,

Fourth, social attitudes have chunged, making adverse discrimination agains
children less acceprable today than in previous years. These changing attitudes have
resulted in revised thinking akour matters having to do with the status of childeen
and its incidents. One such ¢change in recent years has hecn the disconoection from
guardianship of the praver of (e count o grant a parent or afber adull docess W
chiled.  Propelled by changing soctetal attitudes. couns are recognizing that some
fathers of children harn putside mareriage play a heneficial cole (n the child's Life. As
& resuit, they are paying increusing attention ta the standing, rights and obligations
of futhers af childoen born aurside marriage.



{4 Law Elscwhere in Cunada

At the present time seven Canadian jurisdictions - four more than in 1985 --
have removed the distnction in law bewween legitimate and Ulegitumate children.
Thosc jurisdicuans are British Columbia, Maoiioba, New Brunswick, the Narilwesi
Ternitaries. Oniaric, Prince Edward Island and the Yukon, In pddition, in 192 the
Uniform Law Conference of Canada adopied a Oniferee Chifid Starax Aer which it
propuses for consideralion by provincial and territorial povernments, In 1990, 1hat
body adopted extensive amendments to the Ueiforn Child Stanes Acl in order 10
provide for e parentage of children born as a cesult of the new repraductive
lechnalogies,

5. Recommengdation fyr (e Lnactment of a Statis qf (hidren A

Beport Mo, 20 sc1oout 8 draft Saaus of Chifdren Ace. Report Moo 45 gpdutod
the 1ex1 amd reeommendations contained in Regort Mo, 28, bat did not reproduce the
draft Act. [n this Report, we have chosen to update angd publish the draft Act and
tny comvert Lthe jeat of the 1w previous reports ioto annntated pomments on the
scotions of the Act.

ln comsequence, in this report we make ooly one recommendation, and hat
i5 Tor the enaciment of the Sporws of Chifdrer Ace that we propose,

Although the Status of Clildren Ao is drabied as o separate stataie, (his is nol
essentlial. What 35 important is that all of the provisions be sitvated in one location,
An oprion would be to locute them in a separate Part of an existing stuwie of
general application, [fthe laler choice is made, we think that the Darresifc Relaifons
Acr would be the appropriate slatute,

C. Comprehensive Approach iy Beform

Our approach o reform has heen boch ¢omprehensive and detailed. 1n our
view, anything less would be unsutisfactory.

Ta choase simply 10 abolish the staws of illegitimacy, buw not o grapphe wilh
the camifications of abolition, woulyl he unfartunale becanse a number of advese
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consequences are likely 1o follow. Simple abolition of the status of illegiumacy,
without more, would:

{4)  openup argument thal section 47 of the Domestic Retations Act confers
guardianship upon cvery father of a ¢hild born within or oulside marriage,
wlatever the citcumstances through which he became the father, bowever
disinterested he is in the ¢hild, and however nnsuitable he is 10 be making
decizions in the child's hest interests;

{b)  obfuscare the issue of legal entitiement where a claim by one person
1o the property of ancther now depends upon whether a third person s
legitimate or illepitimate;

¢y [eawe il unclear whether the rule of interpretation of a will What “child”
means a lepitimaie child is abrogated;

(d)  attract liigation on the meaping of the words “lawiul lineal
descendants” in section Wb) of the Jofestute Succession At

{e)  makc it difficult 1 satisfy stotory and commoen law requirerments tha
fathers be notified of matiers affecting their child, or that their consent be
chtained;

(6l preserve the necessity to prove parcntage by evidence in every situation
where the issue arises, instead of selling it for all purposes in one proceeding,

To choose 10 make minor amendments, here and theee, O inedents of the
status would likely lead to unwanled effects in the bits and picees tinkered with well
as i those areas left untouched. Fiecemeal reform lends itself to ambiguouos, i not
inequitable, resulis,

MWotwithstangding the comprehensive approach thit we bave taken o reform
af the law relating to the slatgs of children, in recommending the ¢ontent of the
Stestus of Childfrenr Act and conseyuential amendments to other statutes providing for
incidents of the parent and child relationship, we have limiled our projeet w the
discrele subject of reform of the law relating to the status of children, Qur approach
has been {0 inferfere as little as pussihle, heyond what is necessary to confer cqual
staws, with the laws seriing vut 1he incidents of that stalus. We have resisted the
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templation 0 move further into the tanpled thicket of family and ehildren's law -
areas of law thal ory cur for rationalization and consalidation.

[, Eey Elemenis
(1} i alus 1] Chilgren

As stated, the primary goal of the refonn recommended in the proposed St
of Chifdren Act i to put an end to diserimination, in luw, against children horn
putside marriage hy conferring equal siatus on all children in relation to theic
parenis, and through their parents 1o other kindred,

Secuon 5(1) of the Adt provides that the principle of equal status applies for
all purposes of the law af Alberta.  Under section 2, the Aol applics both
retrospectively and prospectively, with the ecxception thal vested rights are not
disturbed.  The rule of construction of docuwments thal wssumes  legitioate
relationship is aholished by section 3. The existing distincuion made in law belween
legitimaie and illegitimate children is abolished in seetion 5(3).

(2] Legal Ingidents of the Parent ang Child Relaticoship

The legal incidents of the pareat aod child relationship full ine two areas.
The first area is the legal recognitinn accorded to the personal relatdanship between
the parent and a minor child. The second area is the righis and obligaions
conferred in law in relaton to maintenance and sugcession to property. With the
exceplion of parental guardianship and the various incidents that flow from i, and
an cxisting anmaly with respect to mamtenance (discussed in E.{2)), all rights and
abligations of a child born outside marrizge, of a parent, or of any other relared
person would be determined as if the child were born within marriage.

() Persong] relgtivnghipy beiwreen parent angd a mingr child

The guardianship of a mingr child is the most impartant of the rights and
obligations thal can be entrusted w 4 purent, That is because a minoe ¢hild is
necessarily dependent and must look ta adults Tor the fulfilment of the child's
materia]l and emational needs. Goacdianship is a cesponsibility:  the cighis and
ohligations associated with it exist for the benefit of the ehild, not the parent,
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Guardianship 15 defined in sectinn 1( of the Act. I "includes the rights of
control and custody of the child, the right 1o make decisions relating 1o (he care and
upbeinging of 1he child and the right lo exercise all powers conferred by law upun a
parent who is a guardian of the child". Ameng such powers are: the right e ac for
the child and to appear in court in the name of the child (Domestc Refarions Act, s
46fa) and (b)) the righl o manage the child's property {Domestic Refations Act, 5.
d6(cY), the right 10 make decisions about education (Domestic Redarions Act, 5 46{d}};
the right to direct the religion io which the child should be brought up (Bomestic
Relations Ace, s. £0); the right of access to the child {fomestic Befarons Ace, 5. SR
the right o decide the child's name {Chomgy of Mame Acr, sections 4.1, 5,6, 7, 7.1
and 11); the right to grann or refuse consent in matters concerning e child, eg.,
adopion or marriage; and the right to notice of matters affecting the child, eg
procecdings to establish parentage, or proceedings for a temparary or permanent
guardianship order, or for a private guardianship order, under the Child Welfere Aot

Section 7 specifies the parents wha are guardians in law autemanically from
the birth of the child. The parents who are reeognized as guardians arc those
persons from whom an alfection for the ¢hild {s assumesl (o Bow nawrally, apd whe,
hecause of the naiure of their relationship 10 each other, are thought 1 be most
likely 1o exercise the rights and powers of guardianship in the best inferesis of the
child.

The mother is @ puacdian in all cases -- the indisputable hand with the wiiman
who bears the child makes ber the obwious Mirst choice of person o carry that
responsibility in mosl gases.

The farher is a gouardian il he satisfies certain presumptions of parentage, Uy
analiyy e the exisiing law which conters guardianship on the man whoe was married
tr the mother at the 1ime of the conception ot birth af the child or between these
times, section 7 confers guardiunship on a father who is married 1o the mother, has
cohabited with her throughout the year preceding the birch of the child, or who
maeries the mether after the child's birth and acknowledges thar he is the father.
The result of these preésumptions s that, under the Act, more minar children ihan
at presend wiil benefit from the guardianship of both parents immediately from birth
or from such time thereafter as parentage is established. As is readily apparent,
these presumpions are basad on facts from which it can be surnvised that the father
and mother enjoy or have emoyed 3 good personal rebstionship and that it s
therefire in the hest joterests of the child that this man should be a guardian, The
principle of reguiring o close persanal relationship with the mother would exclude
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from guardianship a father whom it cannot reasemably be assomed will be interested
in the ¢hild and likely o act in the child's best interests, for example, a father by
rape, incest or tasual affair with the mathee,

The autematic provision of ithe law for guardianship ensures that someone wil|
be responsible for the care and wpbringiog of the child from birth and that the
inwerests of the child will thereby be met immediately. !n making the parenis of a
child puardians avtomatically fraom birth, section 7 reflects conventional cullural,
social and psychelagical views that hold that it is generally betier For children o be
hrought up by their hirth parenis than by athers in their stead. It also reflects the
conventional wisdom that it is ardinarily in the best interests of a ehild tn be raised
by two parents -- a mather and a father.

The guardianship stipulated in sectinn 7 is suhject to the exceplion of an order
of a court of competent jurisdiciion arherwise.  Subsections %#(3) and (7} permil
parents who are nnt guardians under section 7 to apply to the courl for guardianship
upnn or after the grant of a declaralion of parentage. The guardianship order may
be made where the parent is willing and able 1o assume the responsibility of a
guardian Lowards the child and the appointment is in 1he best interests of the child.
The court has discretion 10 mould the autharity of the parert as guardian to suiv the
clreumsianess by excepting one o more of the usual incidents of guardianship.

Jurisdiction 1o order guardianship also exists in the Dormestie Refations Ace and
the Chitd Welfan: Ace, although section 22{bY will repeal section 47 of the Domestic
Hefarions Act which now makes the mother the sole guardian of a ehild born outside
mErriage.

{t) Maintenance and syccession to praperty

Under the Acgt, the financial rights and obligations of parents and children to
each uther and, thraugh them, 1o ather kindreil, will be the same regardless of the
birth of the child within or outside marriage. These financizal rights and ohligatinns
include the righl ta the payment of maintenance and the right to sugcesd to property
in the estate of a deceased relatve. Egoaliny is achieved by means of seclion 5,
which mandales the equality of children for all purposes of the law of Alberta, and
trr consequential amendments 1o the existing stalutes that provide for financial rights
and ohligations.  Those statnes include the Maimenance Onder A, the Dosmesiic
Relations Act, the Famidy Refief Act and the fatestare Succession Aci. Their content
is described more fully in the annotation on sectian 9.



31 Determination of Parenape

Because significant begal consequences flow from Lthe fag of parentage, it is
cssental that a methad he provided w establish il Section 8 follows the precedent
of the existing law by providing for the identification of the parents of a child by
presumplion.  The presumplions of pareniage operale unless and until they are
disproved, Because the presumprions may be incatrect, do not cover all siluations,
and sormelimes will conflict, seclion @ provides a mechanism For the detcrminalion
of parentage n court on a balance of prababilites. Where parentage is {found, the
outcome will be o declaration of parentage.

fa}  Presumplions of parenlags

Crrdinarily, the mother will be the person identified, in the definition in
section Whit) or {ii), as the woman wha gave hirth 1o the child or is pregnant and
expecling to give birth 1o a child nat yet born. Therefore, no presumption is needed.

The parentage of Lthe father will be loss readily apparent. Scction B provides
for the ideniification of the father of a child by ane or another of five presumptians.
The presumptions set up rights and oblipations which exist mainly for the beneiit of
the child.

The first three presumptions arc the presumptions that form the foundation
for guardianship from birth, in section 3 marriage 1o the mother at the time of the
conception or birth of the child, cohabitation with the mather throughout the year
befure the child’s birth; and marriage to the mother after the birth of the child
coupled with the hoshand's acknowledgment that he is the father of the child. The
other two presumptions are: regisitation of 2 man as father under the Vite! Stavistics
Act, § 3, a1 the point regoest of himself and the mother; und scknowledgment by both
& man and the mother that the man is the lather of the child. The latier wo
presumpiions, as we'l as the former three, give rise to the financial rights and
obligations that flow from the relationship between parent and child; they also may
entitle a parent, irrcspective of puardianship, 1o receive notice of, ar give consent Lo,
certuin mauers affecting the child.

The facts may supporl & presumplion thal more than one man is the father
of a ¢hild. In this sitwation, both presumprions will stand umil a eourt makes a
decision between them. We think that most situations will sort themscives out and
that allowing the presumplions of parentage 10 stamd will help family life 1o go on
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as much as possible withaw litigatian in courl over parentage. If the question of
paternily is taised in proceedings for 2 declaration of parentage under section 9 and
there are conflicling presumpions, the coure can make a decision on the balance of
probabilities,

No presumption is provided where a court of competent jurisdiction has found
a man or woman to be the faher or mother of a ¢hild in another proceeding. That
is hecause section 4 requires a question of parentage that anses in any ather civit
proceeding to be decided as il i ad been raised in an application for a declaration
of parentsge under this Act. Formal proceediogs of this kind are a desirable
protection [or everyone concerned, A decision aboul parentage should be made in
proceedings w which the child und any alleged parent, if living, are parties and in
which the [ar reaching consequences of the delermination are undecstood.

() Poclaratign of parentags

Where it 15 necessany o delerming parentiage, section 9 provides a procesding
to oblain a court declaration af parentage. The proceeding makes it possible Tor a
parenl to esiablish paremlage where the facls do nod supporl & presumplion of
paTenlage under section ¥, or where two presumptions of fact eonflict. [ alsa makes
il pomsible for a eourt to declare the parentage -- whether of the mother or the lather
-- af a4 child who is the product of assisted human repreduction, a growing possibility
in 1his era of rapid technological advancement,

The declaration takes effect Tor 2/l pumposes. [noour view, this is preferable
I3 requiring parentage 1o be proved by evidence whenever the issue arises (noa
praceeding in which a [epal ineident of the parent and child relationship i% io 5sue -
- & proceeding in which notice may be limited to the parties to the matter before the
courl and i which full trial process including interlocutary procedures may not be
availahle,

An applicatnn far a declaration of pareotage may be commenced Dby
ariginating natice broughn o cither e Couarr of Queen’s Bench ar the Pravingal
Court, as provided by the deliniton of "Court” in seetion 1(b). The application may
be made by a person claiming 1o be the Father, mother or ¢hild or another persan
or the father of an unborn child. Seciion L@ requires notice of the pracecding 1o be
given (o those persons who stand to be affecied by the determination; the persons
whe reccive nolice nmay he heard on the application, Where pecessary, a full {ral
of the issue of parentage could be ordered. Section 17 provides for the regulation
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of the practice and pracedure in the Provincial Court by analmgy o 1he Althenta Aules
af Cowrt and the procedures follewed in the Court of Queen's Bench, so that the
eoncuerent jurisdiction of these eaurts (o detarmine parentage and prant a declaration
will be exercised in the same manner.

Because the declaration establishes parentage for all purposcs, and because
mistakes cun be made, the declaration may be ser asige later, under sectien 11, in
the evenr that doubt is later cast on e parentage suppocted by the declaraion,
Unless and until it is set aside, a declaration operates 25 the governing presumplion
af parentage under sectinn 8{2) amd (3},

Mo limitation period is placed on the establishment of parentage because,
strictly speaking, a declaration of status has noo creative effect; it merely recopnizes
and declares the pecsonal status thatl cxists, Although rights may be affected by it
the declaration itself does not have any remedial effect.

Where a remedy is sought with respect 1o ane af the incidents of the pareat
andl child relationship, the limitation period relevant o tha incident should apply.
In nur Repormt Nee 55 on Limfrarons we expressed our preference for applying the
provisions in the peneral limitations statute oo all elaims, We favoured ehis pasitinn
aver the prodiferation, in ether stawres, of specific limiations periods thar are
different from the general limitation periods which we recommended. Under ouc
recommendations, the peneral limitation periods applicable wo claims for 4 remedy
wonid be suspended during the childs minorily, Otherwise, they would give the
defendant immunity from liahiliey unless the chaim is made withio two yeacs after
dispavery of 1he facts warranting a ¢laim or 13 years after the claim arose, whichever
period expires Nirst

(v} Regisrationof parentage

Parenis have the ripht, independent of guardianship in same cases, (o be
nertificd of cortain matters relating o their chiled. T s ot always cosy for a person
who is regquired 1o give netice or ohtain consent ta know of the existence of 4 non-
custedial parent. The Act, in section 12, therefore requires the Direetor of ¥ital
Staristios to cslablish o repister of parentage in which persons claiming w be parents
can repister voluntarily, Repistration will help ensure thar parents receive natice or
are comacted for consent where they are eotitled o it Similarly, it will aid those
persons wha are under a duty Lo give notice or nhtain consent (o locare parents who
satuld he notified or whise consent should be obained.
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(4)  Comgguenlial Amendments w Ouher Slaluies

As staed previowsly, our guiding policy has been to make only thuse
amendiments that are necessary o give all children gqual status, regardless of their
hirth within or vutside mareiage. The consequential amendments 1 other slatutes
do nat otherwise reform the genecal law relating 1o guardianship, costody or access;
the duty of maintenance that family members owe 10 one another; or succession Lo
the property of a deceased person.

E. Points i Underscore
(1) Frovineial Cowrt Jurisdiclipn
fa)  Determinglion of parentage

A review of recent ¢ase law discloses that the issue of parentage is frequently
raised on custody applications and in child welfare cases brought before the Family
Division of the Provineial Court. Answers 10 our inguicies indicate that many of the
persons involved in these proceedings are unlikely 1o have the rescurces to bring the
issue o the Cowrt of Queen's Bench. Far these regsons, (0 makes sensa, in aor view,
to confer jurisdiction w determing parentage an the Prowvincial Court, as provided hy
section 9 rexd with section 1{h).

In the absence of Provincial Courd jurisdiction, the judicial resolution of the
issue of parentage would be restricted to children whose parents could affard o pay
the eosts associated with proceedings in the Court of CQueen's Bench. Functionally,
the result would be a legal system that diseriminated against ¢hildren on the basis of
their parent’s income level and this would not he acceptahle.

We see awkwardness in the dapproach of confercing concurrent jueisdiction on
the Court of Queen’s Beneh and the Provircial Court, and remind the government
that the adoprion of the recommendarions fur a Unified Family Cournt that we made
in 1974, in Report Neoo 25« Family Law Adminieranon:  the {nified Famdy Crouen,
wuuld alleviate the difficulty,

(b}  Statwipry jurisidiction o prant o declatalion

Having madde the case [or conferring jurisdiction o grant & declaration of
parentage on the Provincial Courl, we express one reservation about ihat
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recommendation. The reservation is based on (he possibility that section 96 of the
British Neorth America Act may prevent provinges from cooferving jurisdiction by
statule to grant declarauens, I s clear, as & matter of law, that the Provincial Count
does not have inhérent jurisdigtion to grant a declaration,

We have not thoroughly researched the limits of a stawtary jurisdiction to
graml a declzration issue, and flag the issye here for the attention of the
government's constitutional expents.  However, we thiok it likely that provincial
legislatures can confer such jurisdiction on provincially-appoinied judges. Wo have
three reasons for so thinking, First, the judgments of the Supreme Court of Canada
since the Adoprion Heferemce in 1938, [1938] S.CR. 388, [1938] 3 DLR. 497,
including the reference, in 1982, io He B.C Family Relations Act, 1978 Auormey
General of Ontario et al. v Arvomey General of Canada [1982] 5.C.R. 62, [1982] 3
WW.E. 1, 46 R, 206 g0 a considerable distance in support of the constitutionality
of the jurisdiction of provincial courls over family matters.  Second, Seoveral
jodgments have suppornied the jurisdiction of provineial courts to determine parentage
where the finding is necessary to a decision in a malter over which the court has
Jurisdiction (see ey, Sever v Rolfin, (19806, 16 R.FL. (2d} 289 (One. CALY). Third,
our recommendation i for a decdarution that takes effect as a presumption; it can
be set aside laler by the Proviocial Court that made iy, or by the Court of Oucen’s
Bench, if its correctness is challenged.

(2]  Mainlenance Orders

The result of our recommerdations is that, in most situations, a single
provision pertéining to an incident af the parent and child relasionship will apply (o
children born within or cutside marriage, However, an anomaly will remain in the
case of maintenance.

The anomaly is explained as follows. By virtue of Part 4 of the Domesic
Retarions Acr, the Frovineial Court can make and enforce orders for maintenance tor
children conceived ar born within marriage. However, the Provincial Count does not
have jurisdiction to acder or enforee maintenance for a child born putside marriage.
Orders for maintenance for children born outside marriage must be obtaimed under
the Parentage and Mafmtenance Act in procecdings belore the Court of Cueen’s
Bench, It comes as a surprise, and is @ source of frustration, o the parties appearing
in custady proceedings before the Provineia! Couort w learn that the issue of
maintenance must be heerd by the Court of Queen’s Bench,
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The Parcntage and Maintenance Aot s anomalous in Canada. 1t is based on
legislation historically punitive in nature, intended to make fathers pay maintenance
far their children born outside marriage and expenses refated (o the pregnancy of the
mother and the bicth of the child. The Act conlinues to be an anpomaleus piece of
legislation notwithstanding the facelift the pravisions received in their recent
enactinent io lanpuaage that is basically gender neutral. The predominant purpose of
this scparate iegislation continues 10 be to provide a summary procedure by which
10 afliliawe fathers with their children born ourside marriage for purposes of
maintenance. That the main purposc of this legislation iy e make somecne pay is
evident from section 15(2) which allows the cownl to make an order declaring each
of the persons who might be a parent to be a parent for the purpeses of the Act
Thal it is the father who is expectad 10 pay can fairly be assumed Erom this fact and
from the fact thal, onder section 16(23(a), the erder can include "reasonable expenses
for the maimenance of the mother" for a period befure, a1 and afrer the birth of the
child,

Alberta is the only provinee whose general child support legislation woally
excludes children boen gutside marriage. Tn Alberta, the general legislalion is the
Pramesic Relavions Ace. The Instiwie currenily has the Domestic Refatfons Acl under
revicw, YWe anticipate thal our recommendatinns within the eontext of that Act will
include recommendalions for 2 new procedure for obtaining maintenance in the
Provingial Court as well as on the Court of Queen’s Bench and that the procedurg
will be available 1o all children, whether born within or vuside marriage. We also
anticipaie that our recommendations will call for the repeal of the Porentage and
Mutnterance Aci, telegaing this obsolescent approach to maintenance Tor children
born oulside marriage to ils appropriate place in the anmals of Alherta’s history.

RECOMMENDATION:

We recommend the enactment of the Stater of Children Act
set out in Part [[ of this report.
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Definilicne

[Section 1 - Definitions)]

1

In this Act, unless the context otherwise regnires

{a)  "child" includes a person who has attained the age of
majority;

(b}  "“Courl" means the Counl of Queen's Bench or the
Pravincial Coun;

(e “Pather" means a man who 15

(i) entitled to a legal presumpiion thal be is the
father of a child under secliun 8, or

(iiy declared tp be the father ol a child in a
declaration of parentage granied under seclion %,

{d}  “direcior of child welfare" means a person designated
by the Minister as a Jirector for the purposes of the Child
Welfure Act;

{e] “guardianship” means guardianship of the person of a
mingr child and includes tha rights of control and custody of
the child, ike right t3 make decisions relating to the care and
uphringing of the child and the right 1o exercise all powers
conferred by law upon 4 parent who is a goardian of a chibd,
(n "guardian” means a person with guandianship,

fgl  “marriage” includes a void or voidable marriage and
“married" has a corresponding meaning:

(hy  "mother” means the woman who
fi)  gave birth to the chiid,

{il) i3 pregnant and expecting to give birth o a
child, ar

{tii) is declared o be the mother in a subsisting
declaration of parentage granied under section 5,

(i} "parent” means a mother or a father.

17
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Part 1 - Application of Act

[Section 2 - Application of this Act]

2{1} Subjecl to subsection {2}, this Act applies to any person born,
and any instrument, Act or regulation executed, before as well as
after its commencement.

{2) This Act does not aflea rights vesied before is

COMMEnce meant.

[Section 3 - Rule of Construction]

3 The rule of construction whereby in a2 will, deed or other
instrument or énaciment words of relavonship Signify cnly legitimale
relationship in the absence of a contrary intention is abolished.

[Settion 4 - Parentage To Be Determined Under this Act]

4{1) Noewithstanding any other Act, if a question with respect to
the parcotage of a child arises in any other civil proceeding, the
queslion shail be decided as if it had been raised in an application
for a declaration of parentage under this Act

{2}  Suhsection (1) does not apply 1o a proceeding 1o obtain

maintenance for a child onder the Parenfage and Maintenance et

Part 2 - Status and Rights and Obligations
of Children and Parenis

[Section 5 - Rule of Parentage]

5(1) Subjact to section 6, a person is the child of his or her mother
and lather for all purposes of the law of Albera, and the stalus and
the rights and obiigations of

{a} & child with respect to his or her mother or Father,

(b a father or mother with respect 1o his or her child, and
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(c) all ather kindred through the father or mather with
respect to a child

exist Independently of whether the child iz born within or outsids
marTiage.

{2y  Subsection (1) does not affect the swatus, rights or obligations
of the parents as berween themselves.

{3}  Any distinclion at comman law based on the birth of a child

within or ouiside marrizge is abolished.

[Section 6 - Exception for Adoption]

[ Where an adopticn order has been made, section 65 of the
Chitd Welfare Act applics and the adopted child is the child of the
adopting parent as if the parent were & parent under this Acs,

[Section 7 - Guardianshipl

T Unless a court of competent jurisdiction otherwise orders,
fa)  the mother is a guardian of her mingr child; and
(b}  the father is 2 guardian of his minar child if
(i} at the time of the conception or birth ol tha
child or bemwean those times he is mamied to the

child's mother,

{iil}  he cobabits with the child's mother throughout
the year preceding the child's birth, or

{ili} he marries the mather after the birth of the
child and acknowledges that he is the Father of the
child,



Part 3 - Establishing Parentape

[Bection B - Prespmptions of Parentape]

Fresumpliona of

P B(1) A legal presumption that a man is the father of a child exists

if

{a)  at the time of the conceplion or birth of the child or
berween those limes he is married 1o the ¢hild's mother,

(b}  he cohabits with the childs mother throughout the
year preceding the child's birth,

{c}  he marries the moher after the birth of the
child and acknowledges that he is the Father of the
child,

{d}  he is repistered as the father of the child under
the Fital Statisrics Acr or under a similar provision of
the corresponding statule of another jurisdiction ar the
Joint request of himself and the child's mother, ar

fe}  both he and the mother of the child acknowledge that
he (s the father.

{2) A man or woman is presumed to be the parent of a child if
he or she is named as a paremt [n a subsisting declaration of
parentage granied under section 9.

{3)  The praoting of a declaration of parentape under seclion
with or without gouardianship terminates any presumplion under
subsection {1).

[Section 2 - Declaration of Parentage]

Dietlarsinan of 9{ '1]

pare ntage A person claiming to be the father, mother cor child of

ancther person or the father of an unborn child may apply by
ariginaling notice 1o the Court for a declaration of parentage.

{2  The Court shall gramt a declaration of pareruage upon being
salisfied, on a balance of probabilities, that the alleged father ar
mother is the father or mather of the child or unborn child,
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or unbwrn child under subsection (1) sesks to be named a guardian,
the Court may grant the declaration of parentage

{a)  wilth gpuardianship, or
{b)  with access but not guardianship.

{4} The Court shall not grant a declaration of parantage with
guatdianship or access unless it s satisfied that the order is in the
best interests of the child and, in the case of guardianship, thar the
applicant is able and willing lp assume the responsibility of a
guardian towards the child.

(3} [Ina declaration of parentage with guardianship the Court
(a)  may exclude any of the rights of guardianship, and

(b}  shall provide for the surname by which the child is to
be known.

(6] A puardian named in a declaration of parentage with
guardianship 15 a puardian in addition 1o any other guardian of the
child.

{7y Avany time afier it has made a declaration of parentage, the
Court, upnn application by originaling notice made by a person
described in subsection (1) and upon being satisfied that it is in the
best interests of the minor or uoborn child so 1o do, may

{a)  revoke a right of guardianship or access granled by
arder,

(b] confer puardianship or access in accordance with
subsections (3) and (4] if the declaration of parentage did not
do 50,

{c]  vary the declacmion as to rights of guardianship
granted or excluded by it

(8)  An application under this section may be brought on behalf
of the child by any persen acting on the child's behalk.

(9 The Court bas jurisdiction under this section il the child or an
alleged parent against whom an application is brought is resident in
Alberta.



[Section 10 - Notice of Application)

MNivate o 1“{ 1}

epplcacion

Unless 1the Courl Otherwise directs, notice of an

application for a declaralion of parentage shall be given 1o

{2)

{3

{a] the person claimed to be a child, where the person is
12 years of ape or older,

()  any person named by law ta be served on behalf of the
person claimed to be 2 child,

{c) the guardian and the trustee of 3 dependent adult, or
in the absence of 4 goardian or wrustee, th4 Poblic Guardian
of the Public Trustee,

fdi  any other person elaiming 1o be a parent, and

fe)  u direcir of child welfare in 2 case under subsection

£3).
Upnn the application the Court shall

{a)  comsider whether or not amy otheér persen should
receive potice; and

(b}  direct thal natice he piven to aty person who in 1is
opinien shauld have an opporiunity to be heard.

YWhere the father or mother is not a guacdian of his or her

minar child under seclion 7 and applies o be named a guardian
under section %3} or (), the Court may require the applicant to
provide it with a report in the prescribed form prepared by a
qualified perscn respecting

{4)

{2]  the suitability of the applicant as & guardian,

{b)  the ahility and willingness of the applicant to assume
the respocsibility of a guardian towards the child, and

{c)  whether it is in the best interests of the child that the
applicant be appoinied as a guardian of the child

If the applicant is the subject of a permanent guardianship

agreamen! or order under the Chitd Weffare Act, the report required
uncler subsection (3} shall be preparad by a director of child welfare.
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{3y  If the child is not the subject of 2 permanent guardianship
agreement or order, the applicant shall serve a copy of the report
required under subsection (1) on a director of child welfare not less
than 2 days before the report is provided to the Court.

(6]  On being served with a nolice of an application for a
guardianship order, a diregtor of child welfare may conduct an
investigation with respect to the proposed guardianship and may
make tepresentations to he Court at the time the application is
heard.

(71 Ifa director of child welfare intends to make representations
Lo the Court under subsection {6}, he ghall notify the Court and the

applicant not less than 2 days before the date of the hearing of the
application,

[Section 11 - Duration of Declaration]

Duration of ] T4N] A declaration of parentage remains in force unti] it is
ecluracian i . N
set aside under this section.

(2} An application 1o sel aside a declaration of parenlage may be
made, with the leave of the Court,

fa] o the Court that granied the declaration, or
(b} 1o the Couri of Queen's Bench,

(3)  Notice of the application shall be given in the manner
prescribad by section 10{1) and (2).

(49 The Court hearing the application may confirm the
declaration of parenlage or sel it aside.

{5)  The scuing aside of 4 deelaration of parentage docs not allcet

tights which vested while the declaration was in foree.

[Section 12 - Regisiration for Notice Purposes]

Regsirration for 121} A person claiming to be the parent of a child may file
e Purpnes with the Director of Vilal Siatistics:

(8)  adeclaration of parentage, or an affidavit of parentage
in the prescribed form attesting to the facts on which the
claim is based;
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place of birth and sex of the child and, if known, the hinh
registration of the child and the name of the other parent;
and

{c)  the parent’s address for service within the province
which the parent may change from ume 1o time by aclice in
writing filed with the Director of ¥ital Statistics.

(2]  The Director of Yital S1anstics shall

{a)  maintain a register of declaralions of parentage and
affidaviis filed under subwection {1) and of fathers registered
at the request jointly with the mother under section 38} of
the Phal Srasistics Act, and

(b)  provide the name and address of a person claiming o
be & parent of the child to

{i) any parry Il a procesding or propased
proceeding invorring the child,

(il  any person requiring the consent of the pareni
1o a maler aifeeting the child.

(3% Unless the court having jurisdiction over the subject malier
of a proceeding otherwise orders, service of a nolice by repislered
mail addressed 1o the last address for service filed with the Ditector
ol ¥ital Statistics is good and sufficient service.

(4} Subjectio subsection {2}, information filed under this section
shall be treated as confidential and it shall not be published,
released or disclosed in any manner that would be detrimental 1o the
personal interest, reputation or privacy of the person claiming to be
the parent, the child, or any other person.

(5} If onan application for a declaration of parentage under this
Acl, the Court makes a (inding that a petson Giling an affidavilt under
subsectian (1} is notl the parent of the child, it may direct that the
aifidavit be rermoved from the repister and the affidavit thenceforth
shall be deemed oot Lo have been filed.
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Part 4 - Evidence of Parentage

[Section 13 - Court Orders Determining Parentage]

13 Acourtin Alherta before which the parentage of a child is in
issue in a civil proceeding

(a]  shall have regard 1o any subsisting presumption of
parentage under section &, and

()  shall admit as evidence an order or judgment of any
court of competent jurisdiclion which expressly or by
implication determines the parentage of the child.

[Section 14 - Compcetence and Compellability]

14  Morwithstanding any other Act, in an application for a
declaration of parentage under this Acl 2 married person is a
competent and compellable witness to testify as 1o the parentage of
the child in respect of whoem the application is made,

[Section 15 - Blood and Genetic Tests]

151} O the request of a party to an application for a
declaration of parentage or upon ifs own motion in civil proceedings
in which the parentage of a child is in issue, the Couort may make an
order graming leave to obtain blood tests or any other Lests that the
Clourt considers appropriate from any person named in the order
aod 10 submit the resolts in evidence.

(2) An arder under subsection (1] may ke made subject to amy
terms and conditions the Court considers proper,

(31 Mo est shall be performed on & person withow his consenr.

() If & person named in an order undec subsection (1) is not
capable of giving 2 consent because of age or incapacity, the consent
may be given by the guardian of the person.

{51 1f a person named in an order under subsection (1] or the
person's guardian, as the case may be, refuses to consent o a rest
referred o 1o the order, the Courl may draw any inference it
considers appropriate and if the person is a parly may grant such
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relief as is claimed against him and refuse sach reliefl as is claimed
by him, but the dismissal of proceedings by reason of the refusal of
an alleged parent shall be withou! prejudice o future proceedings on
behalf of the child.

[Section 16 - Admission of Parentage]

16 An admission of parentage is admissible in evidence in civil
proceedings without proof that it is free and voluntary.

Fart § - Other Matters

[Scction 17 - Alberta Rules of Count Apply in Provincial
Court Proceedings]

1713 In any matter not provided for in this Act or the
regulations under this Act, the practice and procedure in the
Provincial Court, as far as may be, shall be regulated by analogy 1o
the Alberra Rufes of Cowrr and the procedures followed in the Coun
of Queen's Bench,

{21  The Provincial Court may give directions oo practice and
procedure,

(3}  The Provincial Courl on application may
{a)  vary a rule of praclice or procedure,
(b refuse to apply a rule of practice or pracedure, or
{c)  direct thar sorme other procedure be followed.

[Scction 18 - Regolations]

18  The Lieutenaru Governor in Council may make regulations
{a)  prescribing the forms to be used under this Act;

(b]  delining a "qualified person" for the purposes of
section 1{3); and

(¢}  prescribing the rules to be followed in a procesding
before the Provincial Court under this Act.
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Consequential Amendments

[Section 19 - Amendment of Alberta Evidence Act]

1%

The Afberta Evidence Act &5 amended by adding the fallowing

after section F2):

{3} Subsection {1} does not apply 1o the determination in
a civi] proceeding of any issue invoiving the parentage of a
child, but evidence piven on any such issue tending to show
the commission of aduliery is inadmissible in any other civil
proceeding.

[Section 20 - Amendment of Change af Name Aci]

20

The Change of Name Act is amended
fa) by adding after section 1I11):

(1.1} I the other parent is a guardian of the ¢hild,
the consent of that parent is required 1o change a
given name or the surpame of a child on an
application made under sehsection (2), (3), (43, {3} or
{f).

fhl By srking "owl of wedlock" wherever the words appewr
fn Seciion 13(1), (2), (3), (4], {3) or f6) and substituting
"outside marriage”,

{c) in section T1{6] by strilgng oul Tputative” wherever ft
DCCLFS,

[Section 1 - Amendment of Child Welfare Act]

21

The Child Welfare Act & amended:
fa) by repeafing tection 1{1){e) arnd substiniting
() "biological father" means the man who

(i} i5 entitled to a legal presurnption that he
15 the father of a child under sectinn § of the
States of Children Act,
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fd)
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ol parentage granted under seciion 9 of the
Stahes of Children Act, ar

{iiiy  satisfies the Minister that be is 1he
biclogical father of the child.

in section Tk,
i) By repraling subclanse (1) and substituring

(i}  a person who is or is appointed a guandian of
the child under the Sranes of Children Ae,

(i) by renumberng subolause (H) as subclause {6i)
and adding ihe following after subiclause (i)

(iiy a persan who is appoinled a guardian of the
child under Part 7 of the Domesric Refations dct, or

in secricer 30

£i} by sivikimg owd " a child born ol of wedlock”
edd subsntuting "Unless a declaravon or affidavil of
parentage has bean filed under section 12 of the Stans
of Chitdren Aet, if a child born quiside marriape”, and

fifl by striking “mwl of wedlock” and substituting
“outside marriage”,

i section G5FF), by seikimg tin bawlal wedloek” ged

suhstinedfng "in the ciccumstances described in section 7 of the
Status af Children Acr™,

{e}

Iy repurnberng section 77 as section 771 and adding:

7T Whenever notice is required lo be given ar
consent oblained in any proceedings before the Counl
under this Agi, the Court shall

(2]  conmsider whether or not notice sheuld be piven
to, or consent «+ained from, any person who

iy is entitted 1o a legal presumption of
parentage under section & of the Stams of
Chifdren Act,
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{ii) has filed a declaraion or affidavit of
patentage under section 12 of the Statur of
Childrernr Agt, o1

fiii) s regisiered under 3 of the Fitel
Statistics Acr as the father at the joinl request
of himself and the child's mother, or

any other person, and

(h]  direct that notice be given o any person in
¢lause (a) who in the opinion of the Court should have
an opportunity to be heard,

[ Section 22 - Amendment of Crirminal Injuries Compensation

Act]

22

The Crimtingl infuries Compensation Act s gmended In section
I(Eich) by seriking "an illegiimate child and".

[Section 23 - Amendment of Domesnic Relations Act]

13

The Domestic Refations Act &5 amended as follows:

fee)

in section 27(7) by striking out "legitimate children of'

e sebstituting "children born 1o

({33
fc)

by repaling section 47;

in section 48 By remumbering mibsection 1) and

smbsection (1.1) and adding the following

fe)

{11 [n this section, “parear” means a parent who is
a4 guardian of the child,

in section S5¢71)

fi] by adding “euch of whom is a puardian’ after
"parent”,

(i}  fy sgking "the children of the mariage" and
sihativuting “the children of whom they are the
parents”,
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Aend ment of
Famity Rehef Acr

fe}

fry adding rhe following affer section S6(3):

This section applies whether the child is born
wilhin or ouniide marriage but does not empower the
courl to grant custody of the child to a parent who is
not a guardian of the child,

by idding ehe following after section 57:
Upan any application under this Fart which

affecis the puardianship or custody of or the right of
access to a child the court shall

consider whether or not notice should be

given to any perscn who

(il is entitled to a legal presumption
of parentage parent under section § of
the Srafus of Chiliren Ace,

(i) bhus HAled a declaration or
affidavil of parentage under section 12
of the Sranr of Childrens Aot or

(ii} 5 registered under section 3 of
the Virgd Statistics Acr as the father at
the joimt request af himself and the
child's mother, or

atry other person, and

direet that notice be given Lo any person

in clause {2} wha in the apinian of the court
should have an opportunity to be heard,

[Section 24 - Amendment of Family Relief Act|

The Farmily Relief Act &5 amended by regealing section 1{f) arud

subELting the follawing:

{b)

"ehild” includes

a child of a deceased bom after the death of
the deceased; and

a child born within ar outside mardage.



Amepdmed| of
Fool Acectene dce

Amenoitrenl ol
Tnatfeare Succesnca
Al

Aajandmeni ol
Mumiedans ¢ Qerdes
Act

Amendment of

ﬁ?wfurj Az

n
[Section 25 - Amendment of Faal Accidents Act]
25 The Fate! docidents Act iy amended

fa) i section Ifz), by striking our “siepdaughter and
illegitimate child" gnd mbstiteiing "and slepdaughter”;

th]  in section B{IMa@), by sinking our ‘illepilimate or

illexitimate” and suebstinuing "born within or outside marriage™

[Section 26 - Amendment of tesiate Succession Acr]

26 The ftesiate Succession Act is armended:
fe) I osechion I6b) by seiking oot Tlawful”;

by by repealing sections 13 and 14,

[Section 27 - Amendment of Maintenarce Order Act]

27 The Maintenance Order Aol is armended av folfows:

fa} I section Jfa) by snking owd *, but does not include an
sllgginmate child’;

(b} by uleting \he following after section It

1.1{1} This Act shzll be read in conjunction with the
ararus af Children Act,

(%)  Motwithstanding anyihing contained in Ihis Ael,
a child is not obliged to provide mainenance lor his
father or paternal grandparents unjess the Father was,
during the child's minority, a guardian of the ¢hild,

[Section 28 - Amendment of the Perpeluities Act}

8 The Perpeiuities Act is amended i section {4€) by sirking our
“or legitimation”.
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[Section 29 - Amendment of Provinciad Count Act]

29 The Provincial Court Act s amended

fu)

ib)

by adding the following afier secrion 32(1 )

(1.1} Subsection 1 apphies whether the child is born
within or culside marriage byt does not empower the
Counrt to grant cusiody of the child to 2 parenl whe is
nol a puardian of the child.

by adding the following after section 32{9):

(1)

Unless the Court otherwise orders,

notice of an application shall be given (o

{11)

{a} a person who is named as a parenl of
the child in a declaration ¢r affidavit of
parentage filed with the Direcior of Vital
Stalistics under section 12 of the Sters of
Children Act, and

{h}  aman who is regisiered under scetion 3
of the Vial Sipistics Aer as the father of the
child a1 the joint request of himself and the
mother.

Ulpon the application the Court shall

{1} consider whether or novL any
other persan should receive
notice; and

{if)  direcl thal notice be given Lo any
persen who in its opinion should
have an opportunity to be heard.

[Sectian 30 - Amendment of Schoof Act]

kL] The Schoo! Act is amended by adding the following after seclion

feljfa):
{a.1)

"bictogical father" means a man who is

(i)

a guardian of the child under section 7 of the

Stefies af Children Act, o1



(a2}

33

{it}) declared to be the father in a declaration of
parentage granled under section 9 of the Sratus of
CHildren Act and appainted a guardian of the child.

"bislogical mother” teans the woman who
{i} gave birth to the child, or
(il s declared 1o he the mother in a declaration of

parentage pranted under section 9 of the Sians of
Childrer Ace and appointed a guardian of the child.

[Section 31 - Amendment of Fial Starisics Act]

Amerament of 31
il Sadioraes Al

fa}

(b}

{c)
fd}

fe)

The Viral Stavistics Act s amended:

by repealing section 3(3) and subsiituting:

{3) A father who it not 4 guardian of the child is
not required to comply with subseetion (2).

by @dding the following after section 3(13):

{14} Upon receipl of a declaration of parentapge with
puardianship giving direclions as to a child's surname
the Director shall amend the registration in
accordance with the order by making the necessary
notation thereon.

by repeafing sechion 3;

by adding tite following afrer section 34(1):

(1.1} Where he parenlage of a child born ouside
marriage is in issue, any certificale, centified capy or
photographic print referred to In subsection (1) is
admissible in any court in the Provinee as evidence of
Lhe Facis certified 1o be recorded or recarded therein,

by repeatling rection 34(3) and (4);

by repenling sechion 497k ),
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[Section 32 - Amendment of Wills Act]

A2 Section 36 of the Wil Acl I repenied

[Section 33 - Amendment of Workers" Compensation Act)

33 Section If1)fc) of the Workers™ Compersation Ace &s amended
by siriking "out of wedlock” amd substitaing "outside marriage™

[Section M - Repeal of Legilimacy Act]

34 The Legitimacy Act is repeafed.

[Section 35 - Coming into Force]

35  Tho Act comes into force on Rayal Asient,



PART 11V - ANNOTATED STATUS OF CHILDREN ACT

[Section 1 - Definitions]

|

In this Act, unless the context otherwise requires

(a) “child" includes a person who has attained the
age of majority;

(hy  "Court” means the Court af Queen's Bench or
the Provincial Court;

{c)  "father” means a man who is

(i} entitled to a legal presumption that ke is
the father of a child under section &, or

(ii] declared 1o be the father of a child in a

declaration of parentage granted under section
9

(d) “director of child welfare”™ mcans a person
designated by the Minister as a director for the
purposes of the Child Welfare Act;

{e) "gpuardianship® wmeans guardianshkip of the
person of a minor child and includes the rights of
control and custody of the child, the right to make
decisions relating to the care and wpbringing of the
child and the right to exercise all powers conferred by
Jaw upon & parent who is a guardian of a child;

(N "gpuardian" means a person with guardianshap;

(g] "marriage” includes a vold ar voldahle marriage
and "married" has a corresponding meaning;

ihy "mother™ means the woman who

{i}  gave birth to the child,



In

(i1} is pregnant and expecting to give hirth to

a child, or

(Lt}

15 declared to be

the mother in a

subsisting declaration of parentage granted

under section %

(i} Tparent” means a mother ar a father.

Lonunent

Clayse 100 - Definiign of “child”

|1 Clavse 1a) defines "child® to
include o person who hos alained his
rrjerily - in Albertd @ person who has
altained the age of L8 vears {Age of
Majoree Act. 5.1% Operaniomdly, 1his
meuns that the definitton embraces the
relationship hetwsen parent und child
for all porposes of the law.  The
definition would extend. for example, 1o
(1) the determination of parentage ailer
the child has reached 18 years of age,
(i muintenangs duties (hal sy he
cweld by oo parent w2 handicapped
adytly chlel, s {00 e disposition of
properiy Wea minar o7 adult child muoaf
the estate of 4 parent.

Chuise (k) - Defintion of "Coun”

1.2 Cluuse  1{h) defines "Cowrt” w
mcun the Cowrt of Cuecn’s Bench oo
the Prowincinl Courl. The Provincial
Court  is dochided  hecawse i1 has
risdicion iver several matlors relaling
e parent and child relationship,
including the jurisdiction, under Pury 5
of the Child Welfare der, ty order
private paardiznship.

Clanse 1{ch « Definition of "farher”
13 Clunse I{ed delines “furher” by

reference w the  presusmplions  of
ptrentape estublished by the Act. The

préesummplions in seetion 81 are based
on factyal circumsiunees that provide
evidence of parentage; the presumplion
i osection &(2) s foumded om @
declaration of parentage that has been
granted by a Court under section 4,

Clavse T{d} - Definiton of "director of
chifg welfore”

1.4 Clause 1) defines a dircetor of
child swelfare in aocordance with the
presisions of the Child Welfare At Tor
the purposes of nutice, investigation and
represenlation under section 10k

Claysg 1Wed - Definilion of
“puardiaoship”

15 Clauwse (e} defines
“paardianship” o mean guanrdiunship of
the person of & minor child,

T Considersble eonfusion cxists in
the Linw 3! present bt 1he relatonship
hetween the concepts of guardianship
und custody., Most jodges ook gpon
guardiznship  as the more  inclusive
concept; sime  treal puardianship and
custody as interebungesble; o few repard
custondy as the overarching concept,

1.7 Because thkere is confusion, he
defimtion specifies that guardianship
includes  the riphes of econfrol and
custody of the child, the right to make



decisions relating 1o lhe core and
upbrringing of the child and the right (o
gxarcing all powawrs conferred by Jaw
upon o parent who s & geandian of
child,  That s wr say, among other
ineide nts, guardianship encompssses e
custady af the child, wecess ta the child,
and cotrod over the education and
religion of the child.  The definitian
should help 1o reduge the existing
confusion.

Clanese 1 - refipitgn of "wuardian”

18 Clause Ty defines "guardian”
mean a4 person with guardianship,

LY Section 3 specifies the persons
whir are 1he puardians of 4 minor child
by wirtue of 1his Acl

Clanse gy - Delinition_of "marriape"
angl "married”

Ll Clause 1{e} defines “martige”
wid “married” e include a woid or
voidable marriage. The definilion has

Er

the effear of incloding within the
presumption of parentage of a4 chld
conceived or born o parenis who are
married (o each gther, 2 child of & soid
ur siidatre marriage whoe is legitimaged
uneler the existing law by the Loghfmeacy
Ae. A separale  presumption  of
parenlape is provided where Lhe parents
marry afier the birth of the child -
amoiher siwation in which the child s
legitimated under the Degitimacy Aot

Clppse 1(h} - Definiipo of "mgjher”

LIV Clause 1{1) defines "mather™ for
the purposes of the Act. The definition
is consistent with the defimition of
"hinlogical mather” in the Chifd Welfar:
Act, &100P) and of "mather™ in the
recemtly-enacted  Purenppe  amd
Mainicrunce Aot 5. W1{j)

Clagee {11 - Definition of “pare nt”

112 Clause 1(i) defines “parem” 1o
mean a mother or a father, 35 does the
Purenlage and Muiteaunee Acn, s WT)



Part 1 - APMPLICATION OF ACT

[Section 2 - Application nf Act]

2(1} Subject to subsection (2}, this Act applies to any
person born, and any instrument, Act or regulation exccuted,
before as well as after its commencement.

(2)

commencement.,

This Ag¢t does not affect righis vested before its

Conmunent

Subsection  2(1] Rerrgspective  words withoul directing their minds Lo
Cperalion the guestion of their imerpretaion 1o

include reluticoships with oc through
21 Subeection Z(1) provides for the persons boro withio or  outside  of
retrospective operation of the Aa. This  marriage.
means  that the proposed Acl will
change the rules of ioterpretation of 23 The  law  applicable 1w an

wirds referring (o family celationship,
and wall apply w wills and  other

instrupents  execuled  hefore it
COMMENLES.
2.2 The reason for the retrospective

aperatitl s 1hat the proposals are
intended b correct injustice.  While it
may be thanl o estator or grantor used
winrds denating relationskip with the
imenion  that they he inigrpreted
accordiog (o the law as it was when the
words were used, it s mare likely that
testators of grantors would vse those

34

intestacy would, of pourse, be the Taw in
force when the person dies. Fos persons
dying after this Act takes effecr, thar
would he the law as provided in this
At

Subsectipn 2{27 - Preservation of Yested
Kights

24 Although the Act applics 1o
existing wills aml instriments, subsection
2(2) prowides that the Act does no
apply s g5 10 allect rights which have
vesied befure s commencement,



[Section 3 - Rule of Construction|

3

The role of constroction whereby in a will, deed or

other instrument or enactment words of relationship signify
only legitimate relationship in the absence of n contrary

intention is abolished.

Commen|

Section 3 - Congtructipp o worgs of
relalionshinp in wrifien dogyments

31 Section 3 abolishes the common
Law rule of eonstruclinn placed on words
like “chikbren” and fissue”, denating
celationship in u will. deed oc other
instrument of enaciment. §The English
House of Londs, in £ . Cronk (1873
LR 6 HL 285 held that woeds
deniing rekstionship refer prama focie
tn legitimate relawanships and notl to
illegivimarte ones. The decision rests on
the epmman  law  dectrine of s
AL}

a Chisposition of properyy by wiils
gn L3Ls
32 Under the exisiing law, section 36

of the Wiffs Aer reverses the comman
Taw rale of ¢onsiruction for g mother
ared iner ehild horn outside maroage by
treating an illepnimate child as if dhe
child were e legitimate child of the
rmather,

34

33 By referring specifically to wills,
Jeads or  ather  instroments ar
enactments, section 3 of the St aof
Children Act reverses the rule with
respect to all written documents. This
comprehensive coversal renders section
36 of the Wils Acr ennecessary, and
section 29 of this Act repeals tha
sCCtinn.

b, Crfis t0 Future Born Childrgn
34 A somewhal uncerain role of

public policy prohibits pifts w Juture
boro  illegitimate  ¢hildren, The
existence of such a rule is at least
partially rebutted by section 36 of the
Wity Act. England has reversed the roe
by seetion 15(7) of the Family faw
Reform Aor of 1969,

35 Section 5 of the Srre of
Children Act Tevokes any such rule by
eliminating distinctions in the status and
riphts and obligations of 4 child and the
child's parents based on the hinth of a
child within or nurside marriage.



[Section 4 - Parentage To Be Determined Under this Act]

4(1) Notwithstanding any other Act, if a question with
respect to the parentage of a child arises in any other civil
proceeding, the guestion shall be decided as if it had been
raised in an application for a declaratinn of parentage under

this Act.

)

Subsection (1) does not apply te 2 proceeding to

obtain maintenance for a child under the Pareniage and

Mainienance Act.

m

aulrsection 40y - Pormentapr o he
delermingsl mder s At

4.1 The suestion of parentage can
arise  cullmeratly  in 4 proceeding
commencetl for anather purpese. for
example. obn an gpplication for the
oustody of a ehild ar maineenange for
the child, wr with respect to the
disposition of property in the estate of o
deceased  person. Subsectiom  d{7)
ensweres hat, whenever o guestion of
pakEniupe is raised in o civil proceeding
helore w caurt of compelent jurisdiction
withire the provines of Albens, the
guestin will be decided in aconrdunce
with he procedure and  standards
provided in ihis Acgt.

Suimactinn 4021 - Pureeaee ard
Muinregunee Act gxeepiegd

42 Buhsectinn 42}  excepls
procesdings crder 1he Foeeriuge amed

40

n

Muateteraice Aot feom this provision.
Thit Act succeeds Fart 2 of the
Muairternce  wid Recovery Aot n
providing for the affiliation of o paremt
and child as the foundatien far un arder
requiring @ parent 1o pay maintenance
for the child. The prewisions of the
Pareeruge  and Maireadnee der are
extruordinary o that 5. 15 authorizes =
court, if it is unahle 10 determing whis it
a parent, w declare each of the persons
whio might be @ parent to be a parent
for the purpose of ardering ihe payvimeant
ol muintenange. Although  the
procecding takes pluce o the Court of
Queen's Beneh, it is summary oy oature,
It therefore docs ot provide the Furll
hearing and  determination  for b
purpases that is intended for this Act.



Part 2 - STATUS AND RICHTS AND OBLIGATIONS
OF CHILDREN AND PARENTS

[Section 5 - Rule of Parentage]

S{1) Subject to section 6, a person is the child of his or her
mather and Father for all purposes of the law of Alberta, and
the status and the rights and obligations of

{2)
Father,

{h)
child, aad

(el

a child with respect to his or her maother or

a father nr maother with respect to his ar her

all other kindred through ihe father or mother
with respect to a child

exist independently of whether the child is horn within or

outside marriage.

(2)

Subsection (1) does not aMect ihe status, rights or

ohligations of the parenis as between themselves.

(3)

Any distinction zt common law hased no the birth of

a ¢hild within or ouiside marriage is abalished.

Clommen|

U&hik_mi 'J_J.I.Hél.ulﬂ.. of

Ircn
. Stalus
a1 Section 5 s the pre-eminent

seclion of 1he Act,

52 Subsection (1) provides thu all
children enjoy egual stags sned rights
and obligations with respectl to their
parenmis.  Conversely, the parents and
piher kimdred enjoy egquoal seatus and

41

rights wnd obbgations with respect to o
child. The declarmion of cyual status
reinees sl need worefer woor o think
ol Tegitimacy and ilegitimacy insofsr as
Lhe law in concesoed.

b, Riphes angd obligarions betwegy
pacenl angd ghily
23 Uneler the existing Inw, the rights

amel ohligations cnjoyed by children born
within narniage <divide inlo o argas:
Girst, rights and abligations that have o
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do with the personal relationship of
mingr  child  with  his  purenls, and,
second, rights and abligativang that have
1y dir with financial matters affecting o
child, These areas will be discussed in
arn.

L. L inpshp o
child with parents

34 By giving all children equal status
and rights and obligations with respect
to their parcnis, subsection 5{1) paves
the way for o law that reflects and
facilitates the persanal relationship
between o minor child and heth parents,
regardless of the Marth of the child
within or qutside marriage.

55 Guardianship 5 the  post
impurtant of the rights and obligations
that have 1 do with the personal
relationship hetween a minor child and
the child's parents. That s hecause a
minoe child s necessarily dependent and
must Lok o adolts for the fulfilment of
the childs material sod  cmoalional
needs, When read in conjunction with
section 7, section 3 makes it possible for
maore miner children than at present 1o
benefit fram the guardianship of both
parents immnedlistely from birth or from
such time thereafler as parentape is
eslablisbed,

56 Amendments o other statues,
neressAny (o ensure the equal treatment
of children in their personal relationship
with their purenis regardless of their
kirth within or outside marringe, arc
introduced in seclions 1% w 34 which
contain consequential amendments.

it. alt inl mpllets
Affpcnpg o chil

57 The financial matters affecling
the child hawve o Jo with muintenancy
and property rights. Seenon 5 entitles

all children 10 the financial henelits that
the law currently gives, fram or through
the child's pacents, w a child barn
within marriage,

(A)]  Mainenance of
child

538  Under the existing law, a ¢hild
bt withip marriage has the right Lo he
maintained by both parents and through
the parcnt, in seme Siluations, by other
kindred. The parents, or other kindred,
have # corresponding duty 1o mainkiin
the child,

59 I'he duty 1o provide maintenance
may he gwed hy a living person or out
of the estate of a deceased,

A0 Medienunce By a fving perso.
Under the existing law, the duty of a
living parent b provide maintcoance far
a child is prescribed in various Acts
For cxample:

(1] Parents who are able 1o
iy ser have @ duty to provide their child
umder  the  age of 16 years  with
mainienance incloding adequate foomd,
clothing, medical aid und Todging, under
5. 2(2) und (3] of the Muinreaunece Cirder
Act. [According 1 section 3(2) 1he
Liability of she motber does nor arise
unless the Baher is unahle and she is
able te maimain the child,)

{2y The father or mgnher of &
child may be  ordered o pay
maimtenatge for oa cld  on oun
application fur custody, under 5, 36(5) of
the [hwneitic Relutions Acr, broughy
hefire the Coun of Queen's Bench: or
Ly Telmhicse another person, school or
institution  for the cosl incurred  in
tringing up a child, under 5 58 of the
Domestic Relations Aol A parenl may
alsa be ocderad 10 pay maintenance for
a child bora within marriage in 2



summary proceeding hrought before a
provincial judge under section 27 of the
Domestic Relutions Aot

{3 A person who 5 declared
w be a parent under 5. 1% of the
Pargrtage and Mufetenatice Ace oy,
vnder sectinn LR(2WEY and {e), be
ordered w pay mainenance for the
child uniil the child reaches 1he age of
1% years.

510 A duaty, similar to the duaty under
5. 220 and (3) of the Maintenonce Order
Act, 10 provide necessaries of life lor a
child under the age of sixlecn years is
imposed an a parent, guardian or head
of a family by & 197 of the federal
Crimingl Coda,

512 Vndar the act, these duties are
owed ta children born within or gutside
of marriage.  Anomalouwsly, however.
hecause of 1the warding of 5. 27 of the
Domestic Refations Act, the Provincial
Court it unly able 1o enforee the duty 1
Pay maintenanse oo x Child barn within
marrigge. Maintenance for a child horn
outside  marriage & enfurced  in
procecding hefore the Oourt of Queen's
Bengh under the  Porentape and
Maimtenanes Aer.

513 Muaimtenarce ot of the esate of o
detsecered persem. Lnder the exisiing law,
a child born within marrizge whe is a
dependent has the right lo proper
maimenance aned support out of the
eatate of a deccased parent on an order
Made wnder 5 3 of the Femily Belief
Aer. Seevons 1{diiy and [iit) of hat
At define a dependent child as a child
wha is under the age of 18 years ar the
time of the death of the eceased
parenl, or who is 18 years of age or over
and wunahle by reason of mental or
physical disatility 1o earn a livelihood,

43

.04 Under the Stais of Children Ari,
the duty tr maintain will be owed by
parents e their dependent childeen,
regardless of the npature of the
relutivnship hetween the parcnts when
the ¢hild is cunceived or horn,

(R  Disposilion pf
RrupCrly 1 child

5.1% The disposition o  properly
consists of parting with the ownership of
praperty. Property may be disposed of
by inlestle  succession,  will, other
written  insimument.  or  under  the
Admtnistration af Extates Act

516 Intesrate successton. Under the
existing law, a child born  within
marriage is entitled 1o share in the
citate of a deveased mother or father
under s 3 of the hwestare Sucoession
Act,

50T Secwen 26 of the Stans of
Chitdrenr Aot amends  the  Iuresmle
Suecerstan Act so that child will enjuy
these righes of succession, regardless of
the birth of the child within or outside
marriage,

518 Wi Under the existing law, fur
purposes of the construction of a will,
excepl  where a  contrary  intention
appears, words  Jdepoting  family
relationship arc consiroed 1o mean
lepitimate reidtionships.  Section 3 of
the Stains of Chifdren Act abolishes this
rule of consiruction with the resull that
words denoting parent and ¢hild will
embrace children borm within ar gutside
marriage.

519 (Mher weipten insemiriend. The
same rule of constewction that applies to
wills under the existing law also applics
o the econstruction of other writlen
instruments.  Section 3 also abolishes
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the rule of construction where it applies
t ther written inslruments.

5200 Adwinisteetion of estutes. Under
the existing law, on the death of the
memher  or faher, s 7 of  the
Adwanistraion of Estares Ao entilles 4
dependent child whp is horn within
marriage 1ooa copy of the application for
agrant of prabate or administration and
natice of the rights of dependanes ynler
the Fumily Roftef Aee. Linder wbo Srases
af Chilarer Act, 2 dependent child will
have 1he henelit af those emitlements
whether or nat the ehild was burn within
ITLAF Tiege.

{Cy  Lligagions of
child [ parents

521 Muintenunce, In  some
cirewmstances, o child has 4 duy 10
mdintain the parents. Tnder the Aot
the same Juties and obligations are
owed by oll children, regardless of the
firtle of Lhe «hild within or outside
TNUCFiIge.

522 The duties include the duty of
chilebren umder 5. 2 of the Maimteranee
Chder Acr v naintain 4 father or
mother whe is

{a) o, blind, lume,
deficient or impesient, or

merally

(hl  destitute and nol abie
ok

2% Dispesition of propery, The
mether amnd Tather may share in the
estale of their deceased child under
sgclioms %, 6, T and & or the frrescon:
Succesiion Aot Section 26 of this Act
amends the ferestiare Suecession der o
that it will apply equally to all childeen
eegardless of the hinl of the child
within or vutside marriage,

C. Kights and obligotions between
child and eiher kindred

.24 Subseclion 501} also estoblishes
the equal  <twlus  ond  rights  and
vhligatian of the cldld, through e
parenis, o other kindred, regardless of
the hirth of the child within or outside
marriage.  Under e existing  law,
children have rights o be maimained
by, and 1 the disposition of the
property af, nther kindead.

525 Mumenanec. Where the parenis
are nnable wy provide their child wnder
the age of 16 years with mainienance,
the duty L provicde that mainlenance is
uwed by ile prandEaiher if he able and,
if the grandfather is uwnable, by the
grandnusther if she is able. This doty is
sel 0wl i sections 10k and (o), 2{2) and
{3y, and 3(2¥hY and (¢} of the
Mainteruce Onder Ace.

526 Qnoccasion, children owe certain
corresponding ohligations, throogh their
parems, Lo ollier kindreed, These duties
include the duty of children under 5. 2
of  the Mukteaunce  Order Acd o
maintain a grandfdier ar grandmather
whi 15

(a) old, blind, lame,
deficient or impotent, or

mentally

() destitwie aned uem able 1
witk.

(The linility of 2 prandehild does na
arise unless the children are unable b
maintain the gramdparent.}

527 Dispostdar of prapemy. Under
the existing law, a child may share in
the estate of ather kindred and oiher
kindred muy shace in 1he gaale of 2
deceused child under sections 4, &, 7 or
8 of the fatesiote Suecession Aot



il Evtablishment of paren

328 The enjoyment, by the child and
the child’s parents ane other kindred,
of the rights that have been described,
and the fulfilment af the obligations,
Teyuires that the parentage of the ¢luldd
be established.  Pan 3 of the A,
entitled "Establishing Parengage”, deals
with guestinns relating o the method
and ume nf asceriainment of parentage.
As staled previously, section # provides
for ahe dentification of parents by
presumption,  Section 9 provides for
their identification by deglaration of
PATEIagE,

529 The primary purpose of the

identificution of the parens is wr benefit
the child.

2, Cronsgquential Hrlembmey s

530 Amendmenis to other statuncs,
necessury 1o ensure the equal treafment
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of children, their parents and kindred
areé inwoduced in sections 19 o 34
which «¢oniain  conscquential
amend ments,

Subsgoiion 50T - S1atus and piehrs angl

obligatins of parents as between

Lhg s [vey

230 For the sake of clanty, subsection
%{2) spewfies thar the equal freatment
of children does ooe alfect the status
anel rights angd ohligations of the parénts
of a ¢hild w each other,

Subsectinn 531 - Abolitio uf
iggilimacy

531 Subsection 33} aholishes the
statuses of legitimacy and illegitimedy,
thereby  reinforcing  the  principle
estahlished in suhsection 5§13} that all
children are cyual in their relatipnship
with their parents and other kindred.



[Section 6 - Exception for Adoption]

6

Where zn adoption order has been made, section 65 of

the Child Welfare Act applies and the adepted child is the
child of the adopting parcnt as if the parent were a parent

nnder this Act,

Coarmerty

Sectivn 6 - Excepiion for Adaption

.1 The Chebf Welfure Act, in s 65,
provides that when an aduption order is
made, the adopiled chitd is the child of
the adopling parent and the adopting
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parent is the parent and guardian of the
adapted child for all purposes.

6.2 Sectinn 6 of this Ac protegts the
priorily  pgiven  d0 the  adoplive
relationship vnder 5. 65 the Chifd
Welfare Act,



[Section 7 - Guardiznship]

?

orders,
(a}
(h}

(i)

Unless 2 court of competent jurisdiction otherwise

the mother is a guardian of her minor child; and
the father is a guardian of bis minor child if

at the time of the conception nr birth of

the child or between those times he is married
to the child's mother,

(i)

he cohabits with the child’s

mother

thronghont the year preceding the child’s birth,

nr

(ii1)

he marries the mother after the birth of

the child and acknowledges that he is the Father

of Lthe child.

Commen

Saction 7 - Guardiapnship arising from
purCnLage

~

T Sectinn 7 specifies the persans
whu aré the guardians of @ minoer child,
The meother is a guardian in all cases.
The father is & guardian if he satisfies
cenain presumplions of parentags, In
making the parents of a child guardigns
autematically from  barth, scction 7
reflects conventional cultural, social and
prwchalogicu] views that hold that it s
generally bener for childrén 1o e
hrought up hy their hirth parcnts than
Ty others in their stead. 1t also reflects
the conventional wisdom that i
ardinarily in the best interests of a child
by be raised by two parents -- 2 mother
and o futher.

47

7.2 As stated in the discussion of
section 5, suardianship s the most
importan of the riphs and obligations
thiat have w ¢do with the personal
relationship between @ child and the
chilil's parents,
i prar Child

T3 Under the general law, the
guardianship of a child ceases when the
child becomes an adult. That is beciuse
the purpose of guardianship s (o
provide profection and guidance 1o (ke
child 1o the development of the ehild
from total dependence al icth @ the
anainment of full legal status when the
child resches the ape of 18 wears, As
guardians, the parents  have the
obligatinn of seeing to 1he child's needs
from birth and of bringing up the child;
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and they bave the rights und powers of
guardianship which are necessary o
cnable them ty do s

74 Sectien 7 therefore provides Tor
the puardianship of a wmeiver Child; the
guardianship ceases when the child
reaches mujerity. (Guardianship af the
person of an adolt reguires a coart
nrder under the epencdens Adulis Acr).

15 In addition w the contral and
cushily af the child specified in the
definition of puardiaoship n section
(e}, the vsual inciflents af guardianship
incliade:  the right o act Tor the child
ardl 10 appear in cawrt in the pame of
the chibd (fromesic Relitions Ace, s
dfa) and (h}k the right o manage the
child's property (Dontestée Relurians Aot
s, 40(cky the right 10 muke decisions
about eclacation (Eomeseic Reladions Act,
& d0(d}); the right to direct the relogiom
in which the child should be hrought up
{ Desrreniie Relutions Act, 5. 60); the righe
of  aceess to the  child  (Dreiesrer
Redations Acr, 5. 56 -- he right of aceess
15 nrdiourily, but not pecessarily, linked
1o guardianshipy; the right w decide the
child's wame {Chaage of Name Act,
sections 4.1, 5 6, 7, %0 and 11); the
right tee grant or refuse consem in
matlers  concerning  the  child, eg.,
adoption or macriage; (he right (o natice
of matrers  affecting the cohild, =g
procecdings to establish puremape, o
Procecdings  for 2 lemporary o
permanent guardianship order, or for
private guardianship order, onder the
Crided Weedfeare A,

b, Crardians

16 The wutvmatic provision of the
law  for  guardianship  ensures L
sumenng will he respomsible for the cure
amd upbringing of the child front Birh
and that 1he inerests of the child will
therchy be met immediately.

7.7 The parents who are recopnized
oy guardians are those persans from
whom an affection for the child is
assumed 10 flow pawrally, and whe,
hecanse  of  the natwre of their
relatiomship ter cach aher, are thought
to be most likely to exercise Lhe rights
and powers of guardianskip in the best
imerests uf the child,

I Clanse Tiay - Mother

TH Clavse Ya}eonanues the exisling
taw which places the child and the
woman W whom the child is boen in 2
full legal relaticnship automatically from
kirth, The inclisputable homel with the
wornun who bears the child makes hber
the abwious st choice of person n
carry that responsibility in most cases.

Wi, Clawse b1 - Fadher

TH Claase T(b) makes the father a
guardian o three  sitoations,  The
situations  continue  and  extend  the
presumption under the cxisting Taw that
the munbes™s hashand wl the time of
hirth is the fuiher and guardian of the
child. They are based an facts (rom
which it can he surmised that the fuher
and misther cnjey or have enjoyed a
ol personal relationship and that it is
therelowre in the best imerests of the
child that this man should he o
guardian,

T Mermage fo nrether. Suhclaose
TR comuinwes the presumption uader
the existing low that o man is a guardian
of 4 child born 102 womur w whom he
is murried at the time of the child's
birth, ur wos marcied ol the Wme of
conception. [The definition of maeriage
in section Lip) pravides that onrriage
includes o wpid or voidahle marriage.)

TV Crdeethreeeren withl sponhier, The
exisfing law recoghizes it as being in the



best imerests of a child burm within
rarrigge 1 be cused by two parents, a
meher amd w Fther. In order 1w
prowide eguality r a child born owlside
marrigge, subclause b i provctes for
4 presumption of parentage  with
puardianship where the parents have
cohabiled throughout the year before
the birth of the ehild. Cohabitatiog in
this sitwation is likely o resuly inoan
environment which. 1 e child, s moch
the same as if the mether and father
Wore T rried.

TAZ Subwguen! warmigge o mether.
Under the existing law, s 1 of the
Legitimacy Act reengnizes the father as
apacdiann where he marries the mesther
after the hiech aof thesr child,  “The
mearrizpe and acknowledgment by the
man that e 15 1he futher of the clald s
s Tikely e reduil in g ensvaronment
which, to the child, is much the sume a5
it the muther and fasher had been
murried when the child wuas born,
Subelause Wh(i} continues the existing
law in this régard.
TAY Hecton 7 oof  the  Stapre oef
Chiftdren Aot tepluges s 47 af the
Dornestic Relutions Aci, which s the
existing  pusrdianslbip  provision,  and
section 22 repeals i1,

. Exceptinn an case of order

ultherwise by oocourt of
COETETEn] jurigdicliog

T4 The puacdianship #tipulated in
secton T s suhject 10 the excepion of
an urder of a0 court of  Coempatent
Jurisdiction othervise,

TAS A fourt hae jurisdiclion w grani.
vary, revoke or  otherwize  affecl
guardianship righis in several situatinns.

{1y Firsn sectioon N3 and {7
of iz At provide that gunrdianship
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may be granted with a declaration of
paténiage wider Lthis Act,

{1 Second, where the mothker
wnd  father  cannat  agree  between
themselves, the existing kew provides
mechanisms for resolving dispoles over
poardianship and vver the incidents of
puardianstup in an adjudication hased
v the best interests al the child, The
resolution of the dispute could resolt in
the wariation and partial diminishment
of guardianship righis and powers or
their taral revogutinn, As a resull of the
eniciment of the Stetus of Chitdrenr Ace
disputcs holween parenis over custody
and ather inerdents of gourdianship will
b resolved under she laws vhat now
apply 1 resolve disputes where the
parents of 1he chilel are marcied to ésch
other {see epn, e Dowmcesee Beltions
Aer aoad the Provipeial Cowm Act).

{3y Third, where the parents
are uniable W care for their child
properly. the state may intervene, The
regime 561 oul in this Acl prefers the
mestbier s Eather of e chilel iy the
stare, and makes prosision to £osure
that, where appropeizie, hoth parents of
the ¢hild are given an opportunity 1o
exereise eir ripghts os parents in 4 cese
where  state  Intenenlon s Being
considered.

06 Ap onder under any of these
provisions would take preccdends over
suardianship acising from section 7.

i Coagorder o)
RLTULan s wndgr
sactiop 3 or {7

717 Section B3 und {7} permit a2
persun cluiming 1w be the pacent aof a
child to apply for an order of
puardianship wpen or after the grant of
a declaration of purenage.
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T.18  As has been stated, the Act will
encourage  the development of a
meaninglul social relatonship botween
parerus and childeen, regardless of the
binh of children within or ocuside
marriage. Sections 9(3) and {7) allow a
parent who 15 nok & gustdian under
section 7 to rraospose  the  social
relationship into & legal relationship
involving puardianship of 2 minor ehild,
and {0 commence a relationship where
one does oot already exist, The parent’s
ability to do so (s particularly imporiani
if there is not a satisfactory relagionship
berween the child and the ather parent
but should not necessarily be resuricied
to such cases.

1% Where a parent is not o poardizn,
the court should evaluate the situation
before the rights of guardianship are
conferred, 11 showld do so because
cases are different. Tn the case of the
relavunship between father and child,
fior cxample, the child may parhicipate in
g highly developed and meaningful
association with his futher; vr, the child
may see the futher casually ar know whio
he s bul now see him at all; or, the child
may not know whi the father 1s. The
child’s mother and father may be on
good or bad terms or something in
bewween,  The court will have an
oppartunity to look ag the child in the
child's immediate environment, and 1o
assess the rile which the parent plays or
might play and the effeet of that role on
the groawth and matuaration of the child
before deciding whether it is in the best
interests of the child thai the purent
showld be given the rights of 4 guardiun,

T7.20 That is vnc rcason For requiring
a court decision hefore & parent who is
not dlrcady 2 guardian under section 7
is named as 4 puardian.

T2 A second reason is that there is
4 danger thal, i both parenis have the

powers of puardians, they will be in
conflict with each cther and that conflicl
may subject the child to undesirable
siress,  That s cspecially likely if the
child's parents arc living aparl.  The
court should have an epportunity 1o
decide whether shere is danger of
conflict berween the mother and father.
If the risks outweigh the likely gains the
court will  met grant rights of
guardianship 1o the applicant.

722 As an  additional safeguard,
section 10{3) gives the Coun dizcretion
10 requite an applicant lor guardianship
1w submil g repork by a gualified
professional  with  respect to o the
applicant’s suitahility to be a guardian.

i, Cuardianship arder ynder

whs Dosresiic Relorfony At
T2} The NDomestic Relanions Ao
confers  jurisdiction  to make  a

guardianship order on the Court of
Cueen’s Bench,  Under s 49 of the
Damertic Relations Act, the court can
appoint a guardian (o act joiotly with
the father or morher of 4 minor child,
and gneer 5. 50 the court ¢an appoint a
guardian fur & miner child whe has oo
guardien or whose guardian is nol a fil
and proper perscn o have guardianship.
An grijer under one of these provisions
might remove the mather ur father as
pguardiam, of sdd anoiher person as
guardian,

L. Crpardianship order wnsler
1he Chifd Wellgr: Aer

124 Several prowisions of the Chifd
Welfare Acr confer jurisdiciion on the
Frovincial Court (o inake a guardianship
order. In some cases the nrder names a
private individual. In other cases, where
M 15 necessary 1o proiect the child from
the parents, guandianship is granted to



the stale, in the person of a director of
child wellare,

725 Privale guardianship may be
orderad in wwo situations: {iy where the
mather  surrenders the child w2
director of child weilare under a
permanent guardianship agreement; or
{i) where a person has had the
continuous care of a child far six months
priot  to  the application for a
guardianship arder.

{A) iprender of
by mothsr

126 The Chitd Welfare Act, in 5. 11,
provides that if the unmatricd mother of
a newbaen clild enters into & permanant
guardianship agreement under which a
diredlor of child welfare will assume the
guardianship of the child, the Father,
within ten days of 1he birth of the child,
may apply for an crder terminating the
ggrecment.  The Provincial Court has
jurisdiction to deem the a man o be the
farher -- al least where the matter is oot
contested -- and Lo appoint him a
guardian if he is willing and able to
assume  Lthe responsibilities  of
guardianship and if it 5 in the bem
interests of the child that he be
appointed guardian. The coourt may also
give  bimn custody. The summary
procedure afforded in the Provincial
Court is noeded so that the child may
be placed either with the fatber or with
adopung parends, and the Provincial
Coort order would allew the placement
1¢ be made, The resall s similar to a
declaration of parentage  with
guardiznship, bot would not have the
same  generyl applicalion  as &
declaralipn  of parcotage  with
puardiatship pranted onder 1this Act.

{B) TDrvaly
EETI!ET
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T27T  Under the Chid Welfare Act, s,
53, the Prowvineizl Court may zppoinl us
a guardian any adult who has had the
conlinuous care of a child for a period
of mare than six momhs, A father who
is nort married to the mother hut has the
appropriatc  qualification may take
atlvamage of this provision, Again, the
resull s similar 19 a declaration of
parentage with guardianship, bui would
not have the same gemeral application
as a declaration of pareotage with
puardianship granted under this Ac,

(C)  Statc [nepwgnlicn

128 Ordinarily il i3 accepted that it it
bedler for o child w be browght up by
his birth parents thao by others in their
stead, However, a parent may abuse his
position, or abandon or depy his
responsibility. Iredeed, in may be evidem
“hy reasen of some acl, condition or
circumstance” affecting the bicth parents
“that tha welfare of the child requires
that fupdamental nateral relation he
severed” (Fepton v, Maer [1957) 5.CR.
606, per Rand I a1 607).

7.2%  1n the absence of & concerngd
paren, this rale may fall 1o the state. A
temporary or permanant puardianship
order granted under e Chifd Welfare
Act would  opset the goardianship
provided in section 7 or an order uncer
section %3] or (7)) of the Swas of
Chifdren Act. A temparary guardianship
order would add a director of child
wellare as a gpuardian along with the
parents, and the direcior would have
power 19 overrule their decisions. A
permanent puardianship order would
terminate  the guardianship of the
parcots.

730 Under section 34(3) of the Chufd
Welfare Act, i the courl appoints a
director of child welfare as a permanent
guardian of a chill, the court oy
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appaoint &5 a joim goardian a person
who  has  had a  significant  and
eonuituous relaienship with the child.
This could be a [lather who is not
already s puardian voder the Sreres of
Children Act.

(™ N

.31 An adoption order made gnder
the Chifd Welfare Ao, 5. 65, would
terminate the legal relationship o the
tirth pareats with the child.  The
adopting parents would become the
parents far all purposes of the law as
provided in thar Act and in section § of
the Staius of Chififren Acr.

. F atrae jyrisdiction
ul i spperiog codrl

732 In rare circumsiances, where oo
legislation poverns a matter which raises
an issue about the best inlerests of a
child, a superior court may exercise i
Jurisdichian parens patrige to protect the
child. This jurisdiction has  bocen
invaked, for example, in cases where 3
patent secks to have a sterilization
procedure performed omoa child,

d. Limits of refprpy

733 The Act does nol reform the
general Law of guardianship. That law
remains unaffected except insofar as is
necessary to remdet equal the statas aod

rights and ohligations of all children, in
satisfaction of the requirements of
seclion 5.

734 Several conseguential
amendments will be reguired tn give
elieet 1o sectivns 5. The amendment of
section 47 of the Dremestic Refations Aot
har  bheen mentioned. Other
conseyuential amendments are provided
in sections 19 o 34

735 The dual and somelimes
overlapping relationship hetween the
guardianship provisions of the Child
Welfare Act and the Dorestic Relutions
Act 15 glready somewhar camplex, This
Act adds to the complexity of the
guardianship provisians already in place,
Whean this complexity & combined with
federal jurisdiction over custody on
divoree, aod the incoosistent  and
spmetimes  inlerchangeabls  judicial
application of the concepts of custody
and  guacdianship,  the  result s
considerable confusion.

136 The general confusion inwviles
reform. Hawever, although an overhaui
of guardianship law and legislaion may
e desirable, it does not it within the
seape of this reform which is directed at
equalizing the status of all children in
relationt 1o their pareats and other
kindred. Therefore, only  minor
amendments  wilh  rfespect  Un
guardianship law arc proposed.



Scction & - Prespympuigns of parentape

L)

eyuul status on zll children in relation

Part 3 - ESTABLISHING PARENTAGE

[Section § - Presumptions of Parentage]

B(1) Alegal presumption that a man is the father of a child
exists if

{2)

{u} at the time of the conception or birtk of the
child ¢r between those times he is married to the
child’s mother,

{b}  hec cohabits with the child's mother thraughout
the year preceding the child®s birth,

{e]  he marries the mother after the birth of
the child and acknowledges that he is the Father
of the child,

{(d) he is registered as the father of the child
under the Viral Mtatistics Acr or eunder a similar
provision of the <¢orresponding statute of
anather jurisdiction at the joint request of
himself and the ¢hild’s mother, or

{e}  boih he and the mother of the child acknowledge
that ke 15 the Father.

A man gr woman is presumed to be the parent of a

child if he or she is pamed as a parent in & subsisting
declaration of parentage granted under section 9.

i3

The granting of a declaration of puarentage under

section 9 with or withom guardianship terminates any
presumption under subsection (1),

Commen

Seciun £ af the Act confers  within or oulside marriage,
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to their parcnts, for wll parposes of the
law, repardless of the hirth of a child

fulfilment of the rights and obligations
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that flow hetween a child and the
parenls requires that the parent be
entified,

#2  Secion & provides for  the
identification of the parents of a child
by preswnption. The prasumplions sel
up rights and whligations which exist for
the benelit of the child, They give rise,
in every case, to the financiat rights and
abligations  that  flaw  from  the
relalicnship between parent and child.
Somec of the presumptions ferm the
basis far the conferral of geacdianship
rights and powers on the parent under
section 7, Other  presuripeions,
irrespective of guardianship, entille a
parent e Teceive notice of, of give
consent to, corlain matters affecting the
child,

Subsection B(2) - Mother

83 QOcdinarily, no presumption is
needed for the mother.  She will be
identified under the definition of the
mother, in secuon I(h). as the woiman
who gave hitth to the child or s
prepoant and expecting to give birth to
a child not yet born.  However, in this
cra al rapid 1echnological advancement
in assisted human reproduction, new
varlations are possible.  The agt
therefore empowers the Court to name
the mother ina declaration of parentage
under section 9, amd & subsisung
declacation pperates as a presumption
under subsectinn 3{2),

Subsscelions BiL} yod (2] - Father

84  Subsection (1) provides for the
wlentification of the father af a child by
onc or another of the five presumpions
sel out in clauses {a) to {e), The factls
that support a presumpton that a man
is the fuher of a child are describetd in
terms of the social relarionship of ihe
man L the mother,

85  AMumiuge i mother al tme af
concepline o Bt of child,  Clawse
H(1)(a) continues the presumplion under
the existing law that the man who is
married {o the mother at the time of 1he
conceplion or birth of the child or
bepween Hhiose fimes is the father of the
child.

86 Cohabitation with mother, By
analogy with a married couple, clause
S{1)(b) esrablishes the presumption that
a man who, throughout the year before
the child’s birth, cohabits with the
woman who gave hirth o the child is
the father of e clild.  Cahabitation
throughout this period makes it likely
that the man is the father in the same
way as does  cohabitation  within
MarTiage.

8.7  Muringe 0 mother subtequent It
birth of chifd. Clavse B{1)(c) establishes
the presumplion that 4 man is the fatlier
of 3 chily if he marrics the woeman whu
wive hirth 1o the child after 1he child's
hirth and acknowledges thar he is the
child's faher. These eircumstances
make it likely that the man is the father
and desirable that he he presumed (o e
S0 This presumption,  and  the
guardianship that arises from it is
consistent  with legislation o ather
Canadian jurisdictions.

RB  Regfuradon al request of fucher
Joingdy with the mother. Clause 5{1){d)
establishes the presumprion (hat & man
is the lather of he is registered as the
father of a child at the joint request af
himself and the miher.  In Alherta
joint resisiranion is provided for in s
ME) and (9 of the Vil Sraristicr Act.
Under 5. 34 of that Ag, registration
provides  prima  fucde  cvidénce  of
patermity [unless, under the existng law,
that cvidence would render legitimale
i child presumed legitimane).



89  The MNkelihood that concurrent
registration  demonstraies  paternity
applics cqually o registration under a
similar provision of the carresponding
statute of anather jurisdiclion and such
Tégistration also raises a presumplion
under clause 8 1yd).

8.1  Registration of a man as lather
ak the joint request of the man and the
worman who gave birth the child does
not make the man a goacdian of the
child. Lo other woeds, clapse S01)(d)
raises 4 presumplion  of palernity
without guardianship. In the shsence of
cohabilation with the mother throughou
the vear preceding the hirth of the chiid,
this man would nat pe ahle 10 exergise
the rights and powers of a guardian
unless they are granted hy a eourt.

811 Acknowledement by father and
rmodher.  Clause 3(1){e) establishes a
prosumpuon of the parentage of a man
when both be  and  the mother
acknowledge that be (s the farther. The
acknowledgement of paternily by hath
the man and the mother make it likely
that he is the father. Acknowledgement
under elause 8010} docs nor make the
man a guardian of the child. As in the
case of joinl registration under Clause
8(13(dy. o simply raises 4 preswoption
of paternity without guardianship -- in
the absence of cohabitation with the
mither throughoul the year preceding
the hirth of the child, this man would
neot be able o exercise the rights and
powers, of & guardian unless they are
granted hy & ¢ourt.

812 PDeglaration  of  parcntage.
Because the social cireuwmstances may
nnt coineide with the genetic truth and
becapse of the wvariations on natare
made powsible by new reprodoctive
techmologies, the Acl empowers the
Court @ pame the {ather in &
declaration of paremage under seclion
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B, Agin the casc of 4 decleration that
Names 3 woman as e mother, a
subsisting declaration operaies a5 a
presumplion under subsection 8(2).

813 Conflicting  presunpions. A
presumplion  based on the  faclval
arcumstunces deseribed in subsection
B(t} nf the Ad samds omil W s
errinated by a court dedlaration of
parentage, This means (hat 1he facts
My SUpport @ presumption thar more
than ooe man is (he father of a child.
In this situation, bath presumpiions will
stand yntl o court makes a degision
hetwean  them. Allowing  the
presumplians of parentape b stand will
fielp family life (0 g0 on as much as
possible without litigatian in court over
parcnlage.

B.14  The Farcringe wnd Mailenance
Avcr which came inia foree in Adberta on
January 1, 1991 provides that where
presumptions of parentage conflict there
i5 oo presumption. b would no doabt
be unfortunate if, say, the moather’s
husband and the man whe wohabited
with the moher were both 1o assert
rights as o child's father, Elowever, it
would be gven more unfortynate if
neither could do so. There will be cases
in which canflicting presumptions arise
but in which only one will be asserted
far whe very goad reason that that is the
ane which s true, In the foregoing
cxample, the man who lives with the
mothes, and partdculacly the man who
afierwards marries the mother and
acknowledges his patermty of the child,
shoubd he able 10 act as the child's
luther without the necessity of going ofl
o courl Lo el a decluration  of
pareniage.

B.15 I the question of paternity is
raised in proceedings for a declatation
ol parentage under section 9 and there
are conflicting presumpiions, the court
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can make a decision on the balance of
prababilities,

Subseclion ${2)

816  Asalready stated, subsection 5{2)
presumes the parentage of 4 man or
woman  named  in oa  subsisling
declaration of paremage prantcd under
section 9. 11 is necessary o refer o a
sufststimg declaration begause section 17
avthorizes & court (o %1 a declaration of
pargnfage aside, in which ewent the
declaration luses its presumplive effecl.

817 No presumption s provided
where a ¢ourt of competent junisdiction
has found 2 man or waman @ be the
father ar mother of a child in angiher
procedding  That is because seciion 4
requires 4 question of parentage that

arises in any other civil proceeding o be
decided as i it had been raised in an
applicatian for 2 declaration  of
parentage under this Act.  Formal
proceedings of this kind are a desirable
protection for everyone concerned. A
decision about parentage should be
mude in procecdings to which the child,
the moiher or the alleged father are
pacties and in which the far reaching
consequencas of the delermination are
undersiood,

Subsection 83} - Terminalion of
mplion

218 Adeclarstion of parentage vader
section 9 werminates a presumpuion of
parcitage ather than a presumplion
based on a subsisting declaration of
pareniage,



[Section 9 - Declaration of Parentage)

9(1) A person ¢laiming to be the father, mother or child of
another person or the father of an unborn child may apply
by originating notice to the Court for a declaratinon of
parentage,

{2} The Court shall grant a declaration of parentape upon
being satisNed, on a halance of prohabilities, that the alleged
facher or mather is the father or mother of the child or
uzphorn child,

(3} TF 2 person who claims to be the father or mother of
a minor or unborn child under subsection (1) secks to be
named a guardian, the Court may grant the declaration of
parentage

{a}  with guardianship, or
{b)  with access but not guardianship.

{4y  The Court shall not grant a declaration of parentage
with guardianship or access unless it is satisfied that the
order is in the best interests of the child and, in the case of
puandianship, that the applicant is able and willing to
assume the responsibility of 2 guardian towards the child,

{5) In a declaration of parentage with guardianship the
Coort

{a)  may exclude any of the rights of gnardianship,
and

(hy  shall peovide for the surname by which the child
is to be known.

{6} A guardian named in a declaration of parentage with
guardianship is a guardian in addition to any other

guacdian of the child.

{7y At any time after it has made a declaration of
parcntage, the Court, upen application by originating notice

=7
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made by a person described in subsection (1) and upon
being satisfied that it is in the best interests of the minor or

unborn child so to do, may

{a) revoke a right of guardianship or access granted

by prder,

{b} confer guardianship or access in accordance
with subsections (3) and (4) if the declaration of

pargntage did not do so,

{¢)  wary the declamation as Lo rights of guardianship
granted or excloded by it.

(8) An application under this seclion may be brought on
behalf of the child by any person acting an the child's

behalf.

(" The Court has jurisdiction under this section il the
child or an alleged parent agairst whom an application is

krought is resident in Alberta,

Egmmem

Sectinn 9 - Declaration of Parenlage

01 Sectiond authorizes the Court of
ueen's Bench o the Provimcia! Couort
to grant a decluration of parentage.
The proceeding for a declaravon of
pareniage makes it possible far a parent
to cstablish parentage where the facts
do not support W presumption of
prarenlage under section & or where two
presumptions of fuct conflicl

Subseciign 9013 - Applicant

e Subsection 31} provides fnr the
commencement of proceedings for a
decluration of  parentage by an
applicatinn made by originating notice,
An application may be brought, after
the Dirth of the child, by one of three
persons: (i) the ¢hild oc, if the ¢hild is

4 minneT, any person acting, on the child's
behalf (see subsection %(¥)) (i} 2 man
claiming to be the father of the child; or
{iii} & worman claiming w be the mother
of the child. An application may alsn
be brougtt with respect wn an unborn
child, for the purpose of establishing the
relationship ta the child fram the
moment of birth, by any man alleging
himself 1o be the father ar any woman
alleging hersell to be the mother,

An applicavion for a declaration
of purentage will usually be hrought
identify the man who is the futher of a
child.  However, the wariutinos on
parentage muade possible by the new
human reprodoction rechnolagies make
it necessary that the application should
also be available to identify the woman



who 15 the mother of the child where
Soukl exists,

Subsection H2Y - SGrant of dechargnion

93  Under subsection 942}, the oour
wenst grant a declaration of parenlage if
it i% salisfied that the alleped {ather ar
moiher is the father or mather of the
child or unborn child,

Sphsectign  9(3) - Declarapion ol
parenjage with guardianshig

a4 Clause %{3)(a) permis the courl
e prant g declaration of parentage with
puardianship where the application is
made by a persan claiming 1o be the
father or mather of & minar or unborn
child., The provision makes it possible
tor a persan wheo is not 4 guardian to
establish  parentage and abtain
guardianship in ooe procceding, or to
almain guardianship al angther tme,
after a successful application Tor a
declaration of parentage.

25  The parents who take the step of
applving for gpuardianship will be those
persoms wha  wish o assume the
parental rale amd  acquire (he legal
rights and pawers of a parent, including
ousliely aned gontrel and the right 10
riake decisions relating to the cure and
upbringing of the ¢hild.

U6 Short of puardianship, upon oc
after making a declaration of parenage,
the court may order that the parent
shall have the right of access to the
child. Tt is, of course, clear that the
court wonld be able 1o refuse wil rights
of guardianship including aceess,

Subscerion 94y - Hest ipreres1s of chilg

@7  DBefore making an order of
guardianship ar uccess, the crun must
be siisfied thu the order is in the best

3

imerests of the child,  In the case of
puardianship, the court must also be
sahsfied that the applicant is able and
willing 1o assume ihe responsibility of a
goardian vpwards the child.

98  The test of what is in the hest
interests  of the child has  many
formuolations. In a dispute  over
guardianship under the existing law
between parents of a ¢hild born within
marrigge, or in a dispute over deeisions
relating o any of the incidents af
guardianship, the exercise of the rights
amd powers of puardianship generally
calls for the weighing of all relevant
factors. In  determining whether
guarcianship would be in the best
interests of the child when a deelaraion
of parentage is made, the court would
rrohably consider factors such as the
tnllowing:

(1]  the c¢hlild’s hlood
relationshipsand racial-culturalheritage,
and established familial or other soeial
relationships;

§2)  the preference, having
regard to the childs age, sex, previous
experiences and circumstances generally,
io he given 1o the conlinuity of
established relativoships, and the eflea
of change on the child;

{3y the love and affection
shown by competing parties for the child
armd s value i lerms of the child's
emotional growth;

4 nd
which

()  the
permanency  of the
compering panies offer,

stahility
humes

(53 the ahilities of competing
partics to provide for the child®s physical
and mental well-being:
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(8% the moral  fitness  af
competing parlies as demonstrated by
their characier and conduogr, and s
effect on the child; and

(7] the wishes of the child,

99  There are oo ¢lear-cut goidelines
as 1o the weight 1o be allached o ane
laclor ar another. What is important is
the halancing of all relevant factors,

Subsection 951 - Powers and duties of
with guardianslip

a Restriclign uardianshi

9.10 Tn making a declavation of
parentapge  with  guardianship, clause
9(5)(a) plves the Courl diserelion 0
mauld the authority of the parent as
guardian 1o suil the circumstances by
cxcepling one or more of the wspal
incidents of guardianship, cg the right
e the cusiody of the child.

b. Surnarme

9.11 When making a declaration of
parétage  with guardianship, claose
OS5} cequires the Court W decide the
surname by which the ¢hild 5 to be
knowa,

segtion Off
guardian

9,12 Subsection 96 specifies that the
guardianship of a parent named under
seclion ¥ does not displace, bul is in
atddition to any other guardian,

Bubsection %7y - Variation of
puardignship

- More than oo

4,13  Subseciion 7] authorizes the
Court to confer or revoke an order
rclating Lo guardianship made upon ar
after a declaration of parentage is
granted.

Subsection 98} - Application gn hehalf
of ghild

9.14  Subsection 908} verifies that an
application may be brought on hebalf of
the child by any person acling oo the
child's behalf.

it - L jurisdistion

215 Jurisdiction to hear  an
application uoder section 9 extends to
hase cases where the cbild, or the
alleged parent against whom o the
application is brought, i3 resident in
Alberia,



[Section 10 - Motice of Application]

10(T)

Unless the Courl otherwise directs, notice of an

application for a declaration of parentage shall be given to

(2}

{3)

(a) the person claimed to be a child, where the
persam is 12 years of age or older,

(b] any person named by law ic be served on behall
of the person claimed te be a child,

{c) the guardian and the trustee of a dependent
adult, or in the absence of a guardian or trustee, the
Public Guardian or the Public Trustee,

(d}  any cther person claiming to he a parent, and

(e) & director of child welfare in a case wunder
subsection (3).

Upan the application the Court shall

(a) consider whether or not any ¢ther person should
receive notice; and

(k) direct that notice be given to any person who in
its opinion shauld have an appactunily to be heard.

Where the father or mother is not a guardian of his or

her minor child under section 7 and applies to be named a
puardian under section 9(3) or (7), the Court may require
the applicant to provide it with a report in the prescribed
form prepared by a qualilied person cespecting

(a} the suitability of the applicant as a guardian,
{h) the ability and willingness of the applicant to

assume the responsibility of & guardian towarcds the
child, and

]
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{c) whether it is in the best interests of the child
that the applicant be sppoinied as a guardian of the
child.

(4y Ir the applicant is the svhject of a permaneat
guardianship agreement or order under the Child Welfare
Art, the report reguired wnder suwbsection (3) shall be
prepared by a director of child wellare,

(5) If the child is not the subjeci of a permanent
guardianship agreement or grder, the applicant shall serve
n ¢opy of the reporl required under subsection {3} an a
direclor of child welfare not less than 2 days before the
report is provided to the Court.

{6} On being served with a notice of an application for a
guardianship order, a director of child welfare may conduct
an jnvestigation with respect to the proposed guardianship
and may make representations 1o the Couort at the time the
application is heard.

(77 U a director of child welfare interxds to make
representations t6 the Court under suhsection (6}, he shall
notify the Court and the applicant act less than 2 days
before the date of the hearing of the application.

Comment
Suhsections 1H{) and {27 - MNoticg ol includes an applicution for gnardiunship,
application for declaration of parenjage  a direclor of child welfare. The later

101 Suobsectipns T0(1} and (2} arc
designed to ensure, insofar as possible,
that all persons with 2 proper intcrest
receive notice of the applicetion.

a, dat ngti

102 Subsection 10{1} provides For
mandatlory ootice too {13 the ehild; (i) if
the child is 2 dependent adult, the
guardian and the rustee, if any; (iii) any
person claiming to he 2 parent; and {iv)
where the application for a declaration

notice 5 related fo sobsection 103
which reguires notice 1o be giver 1o a
director of child welfare where the
Court diccets an investigation into the
applicant’s suitability to be named a
guardian.

0.3 The nolice Tequirements  in
subseetion 10(1) are subject to a court
arder otherwise,



b. Court-directed netice

1t4 Sobsection 12) compels the
Court, first, w0 consider whether any
glher person sheuld receive potice af
the application for a declaration and,
second, to direct that potiee be given o
any persun who, in the opinion of the
court, shoyld have an opportunity 1o be
heard. Tt is incladed to provide
aidinonal assurance that all persons
with 2 proper imerest will know abouat
the applicatinon and he given an
aoppartunity to participate in il

Subsecligns 10(3) to (7) - Quardianship
[EPOT]

15 As g safeguard tn the child,
subsection 1003} provides that the Court
may require the applicani o provide it
with a repon on the applicant’s
suitahility 1o be named & guardian, the
applicant’s abiliyy and willingness o
assume  the responsibiliies of a
guardian, aod whether the guardianship
wiuld ke in Lthe best inleresis of the
child, This provision, and those that

63

follow in subsections 1M4) to (70,
parallel 5. 51§1) 10 (5} of the Chifd
Welfure Art which pravides far a repart
Iy 4 gquelified person on an application
fur private puardianship.

106 The purpose af the rapott is o
assisd the Counl in deciding whether the
applicant (s ready, willing and ahle to
undertake all of the obligations of
parentage, including responsibilive for
the care and upbringing of the child.

03 If the child 05 under the
permanem guardianship of & director of
child welfare under the Child Welfars
Aetr, subsection 10(4) requires that the
reporl be prepared by a director of child
weifare. Inother cases, subsection 10{5)
provides that a copy of the reporl musi
be served on a direcior of child welfare
The director may conduct  an
investigation under subsection 10{&) and
is entitled under suhsaciions 1I{6) and
(7)., uwpon netifving the Couort and the
applicant, toe be heard on the
application.



[Section 11 - Duration of Declaration)

11D

A declaration of parentage remains in force ontil

it ix set axide under this section,

{2)

An application to set aside a declaration of parentage

may be made, with the leave ol the Coort,

(a)
1)

(3

to the Court that granted the declaration, or
to the Court of QQueen’s Bench.

Motice of the application shalb be given in the manner

prescribed by section 10{1) and (2).

{4)

The Court hearing the application may conlirm the

declaration of parentage or set it aside.

{8) The setting aside of a declaration of parentage does
not affect rights which vested while the declaration was in
force,
LComment
Sutriection 11 - Duratign of o determines the  cxistenee of o
eclaration of parent relationship and does not change 2

11,1 A declaration of parentage takes
effect as a presumplion of parentage,
accarding 1o section #{2). This means
that it does nor determine parentage for
all purposes and for all time, [t may
later be set aside under section 11

112 The reasen for this is that the
usual arguments in favowr of the finality
of decimions do not outweigh the harm
which wiuld be done if the Law shouald
whstinalely continue 1o declare that one
persan is the child's parent after it has
Been ¢ooclusively shown that another

person {3 in fact the parent. A
declaration which establishes parentage
5 oot like a divorge  decree; it

fid

status b its own foree.

113 Although i1 is expected thal a
declacarion solemnly pronounced afier a
fortmal proceeding will rarely be set
uside, nevertheless the  possibility i
there o prevent a confinuing and very
prave injustice in case of crron, for
exumple, where the evidence uvpon
which the declaration 15 made  was
penjured ar mistaken, or conclusive pew
evidence has been discovered,

hsectinn - Ligqticn fo sel
declaragion agide
114 Under  swhsection  11(2]  an

applicatinn o se1 anide o declandion of



parentage can be made either 10 the
Courl that granted the declaration or, in
the case of a declaration granied by the
Provincial Court, o the Count of
Queen's Bench, The application 1o set
aside requires the leave of the Court to
which the application is made.

Subsegiion 1){3} - Notige of application

115 Matice of an application 1o set
aside & declatation of pareniage s
governed Tre sections 10(1) and (2). In
short, the persons who are entitled 10
nutice  of an  application  for  a
declaration of parcmage are  also
eniitled to natice of an applicalion to
set the declaration aside.

B

Subsecuinn 4}y - Pow

116  Subsection 1L{4) authorize the
Court either to confirm the declaration
or o set it aside. Selting the
daclaration  aside  lerminates s
presumplive effect and, conseyuemly,
cancels fulure obligations that would
olhErwise anse under i,

L2511 =W righ

117 Subsection 11{5) protects rights
thal have vested under a declaration of
purantage so that seiting aside the
declaration does not allow recovery of
payments made or properiy lransferred
under it



[Section 12 - Repistration for Notice Purposes]

12(1)

A person claiming to be the parent of a child

may file with the Director of Yital Statistics:

{2}

(3)

fa) a declaralion of parentage, or an alfidavit of
parentage in the prescribed form attesting to the faces
on which the claim is based:

(h} if not otherwise provided, the name, date of
birth, place of birth and sex of the child and, if known,
the birth registration of the child and the name of the
other pareat; and

(¢) the parent’s address for service within the
province which the parent may change lrom time to
time by notice in writing filed with the Director of
Yital Statistics.

The Director of ¥ital Statistics shall
{a) maintain a register of declarations of parentage
and alfidavits filed under subsection {1} and of Eathers

registered at the request jointly with the mother under

section 3#) of the ¥itgl Statistics Acé: and

{h)  provide the name and address of a person
claiming to be a parent of the child te

{il any party to a procecding or proposed
proceeding invalving the child,

{ily any person requiring the ¢onsent of the
parent to a matter aflecting the child.

LUinless the court having jurisdiction over the subject

matter of a proceeding otherwise orders, service of 4 notice
by repistered mail addressed to the last address far service
filed with the Director of Yital Statistics is good and
sulficient service.

]



{4) Suabject to subsection [2), information liled under this
section shall be treated as confidential and it shall not bhe
published, released ar disclosed in any manner that would
be detrimental to the persenal interest, reputation or privacy
of the person claiming ta be the parent, the child, or any
ather person.

(5) I, on an applicatian for a declaration of parentage
under this Act, the Counl makes a finding that a persan
fling an affidavit under subsection (1) is not the parent of
the child, it may direct that the alidavit be removed from
the register and the aMfidavit thenceforth shall he deemed
not to have been Filed.

fCummen]

&7

seglion 12 - Begisiratiop for puposes of
nolice agd copscnl

12,1 Segtinn 12 provides a mechanism
by which a person claiming toe be the
parent of a child can regisier for the
purposes of receiving natice 1o which a
parent is entilled in matters affecting
the child, and of piving consent,

Subsection 12(1} - Regisiralion by _a
persan claiming o be o parent

122 Subsceoon 12{1) allows o persan
claiming to be a parenl 1o regisler the
fact with the Direcior of Vil Statistics
by filing a declaration of parcage
granted under section 9 or an affidavit
altestng 10 the fucts un which the ¢laim
1 parentage is based. In either case,
the parent is requited o supply the
Direcwyr with enpugh information Lo
identify the ¢hild in his records and with
an address for service. Nouce at the
address wil] bind the father, so that it is
incumbent an him 1o keep it op G date.

123 Under subsection 12( 1), a persan
muy register the claim o patentage
urilaterally. Abuses are not wiieipaed

begause of the burdens that accompany
the benelits of registration -- @ person
who files an affidavit in the proposed
register will be almost cenain to have to
bear at least the financial burdens of
parentage, amd will gain only the right o
receive nobice and an apporlunity 10
give or withhold a consent which the
eourl will ultimaiely be able to dispense
with,

Subsection 12{2} - MNalic Conient

TEguirgmegnLy

124 The enuement of parenis 10
know about matters affeciing their child
wsually stems from goardianship, bt
parents who are not puardians may have
the right to receive nolice or give
consent W mablers affectiog their child
(e, section 10(1) prowides for swch
potice on an  application  for a
decluration of parentage made under
this Act).

12.5  [f the right o notice and the
requirement of consent are 10 be
meaningful, {t muost be passible for
persoms under o duly L0 pive natice ar
obtain consent te find the persons
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entitlad (o receive it or Tom whom it 5
required. The procedure should not be
1090 QT CONLS,

126 To this end, Clause 12(2)(a)
requires the Director of Vital Siatistics
I maintain a regisier of parenlage.
(The sysiem  already  exisls  for
registration, under the Vual Sradsnics
Aer, 5, 3(®), of a man as father a1 the
joint request of the mother and himself)
Clause 12(2%b} requires the Direeror 10
provide the information on that register
10 any party to a proceediog involving
the child, and to any person reguiring
the consent of the parent o a matier
alfecting the child.

127 The cegister will assist parents
who wish 1o make their exisience
known, and it will help persons under a
duty to notify a parent - guardian ar
not -- wr discover the fact of exislence
and the locanon of that pacent. It is
implicit in the nolion of ane s1atus for
all children thay parents should he
entilled to receive notice of give consent
regardless of the hirth of the child
within or outside macriage.

A Matice

128  HMotice requiremends  under
related stawigs are deall with in the
consegquantial amendments in seclions
16 t0 33, In most cascs, the amendment
places a duty on the court o congider
whether any person oot alrcady served
should teceive nolice with a view to
cosuring ihat evervone with a proper
interest in 4 child's welfare would have
@0 UpPOTLLNItY 10} Appear,

h. Qpporiunity ta be 1leard

129 N is undersiood impticitly that a
person who 5 oenntled 0 notce s
cntitled to he heard. The court also has
A discretion o bear a person who is oot

entifled ta notice if the person indicales
an interest in the proceedings and asks
to be heard, This diserction could be
exerciscd in favour of a father who has
nat been natified of proceedings relating
to his child but learns of them, The
power of the courl 10 hear or add an
interested party is referred to by Legg,
D) in Re MY.CO |1973] 3 WWER
25T at 262

1 can visualize cases n which
it would be in the best interests
of the child 1o have the putative
father represented by counsel. I
am of the opinion that a
discretion lias @ the ¢oure to
allow the putative father or any
oiher person 1o be represented
and 1ake part in the proceedings.
The caurts have exercised this
ciscretinon in other braoches of
the law, particularly in probate
matters. Flowever, the oous ress
with the putative Fatber 1o make
application e the court to be
heard and to be represented, and
demonstrate 1 the court the
reasons why it should cxercise i
diseretion in his favour. Failing
this, the putative father has no
staws  hefore  the  court  in
wardship praceedings,

c. osel

12100 Some statutes reqitire the consent
of the parents w certain proccedings
and cvents. Examples inclode:

(1)  consent (of a poardian),
under s. 56 of the Child Welfare Aer, o
the adoption of Lthe child,

(2}  consent, under 5. 18 of the
Marriage Act, to the marriage of a child
under cighteen year; and



[Sope: With the exception of & girl wha
is pregnant ar the mother of a lving
child, a person under the age of sbaeen
years is ol permitied to maccy (s 16}
Cenain consents, in mosl cases the
consents of the mather and father, muos
be given to the marriage of any person
under cighteen years of age (5. 18),
Where the pacems are divorced or
scparated, the person having  legal
cusiody may give the consent )

(3y o0 sn application under
the Chunge of Name Aoy, 5 16, consent
of the other parent to the chunge of
name of their child,

el Power 1o dispense with notice
Qr_Qonsgng

The individoal Acts that confer
ihe  emitdement w notice or  the
requircment nf cansenr wsially authorize
the court to  dispense  with the
notificalion  or consent where il s
unlikely 1o serve any useful purpese, or
wltere delay is likely 1o be prejudicial w
the child, o further power is needed
here,

Subsection 12613 - Service of nutice

211 Subsection 12(3) provides for
service of notice by registered mail w
the lasy address for service filed with the
Dircctor of Vital Swatistics. Service by
registered mail s good and sufficient

&Y

service  unless  the  court  having
jurisdiction aver the procesdings arders
ollierwise,

Subyecligns 13{2} gng {4) -
Canblgntiality of information on the
(egiser

12,12 Thec register is not available for
imspection by the warld at lazge, On the
contrary, subsections 12{2) and {4)
provide that the information comained
in it may be disclrsed only o the parties
o any  proceeding o1 proposed
progecding iovelving the child, or o
persons requiring the consem of a
parent,

Subsection 12(5) - Consaquenges of

cpistration, benciils and burdens

12,13 Since the burdens are substantial
andd the benefits, except (o an intcrosted
parent, are not substantial, the filing of
affidavits s unlikely 10 be ahused,
Sobsection 12{6) nevertheless provides
that, in case of errar. a false claim to
paremuge may be removed from the
repister.

1214 The regisler s important o
achicwe eguality for all children and
their parents, even though keeping i
might  cause  some  administrative
problems for e Director of Vil
Sranistics,



Part 4 - EVIDENCE OF PARENTAGE

[Section 13 - Coort Orders Determining Parentage)

13

A court in Alberta before which the paremtage of &

child is in izsue in a civil proceeding

{a)

shall have regard to any subsisting presumption

of parentage under section 8, and

(b}

shall admit as evidence an prder or judgment of

any court of competent jurisdiction which expressly or
by implication determines the parentage of the child,

Lommen|

A - ;
13,1 When the parentige of a child is
i sue inoa civil procecding, clause
13{a) requires 2 court w have regard o
any subsisting presumprion of parentage
under section §. The presumplions
under séction 8 include the presumplion
created by o declaration of parenrage
granled wnder  section ¥ which
LeTminates any prosumpions hased on
frcrial clrcumsianees.

Clagse 1Ab] - C order determinin
Ruremags
132 Clayse 13{b} requiras i cour w

admit  as  evidence 2 finding of
parentage, express or implicd, made by
a court of competent jurisdiction. Such
a finding is adnussible as evidence in a
later procecding su that the second
COUTL ¢30 ACCept it unless it is explained
away or effeclively contradicted.

133 o contrast to clawse 13a), the
COUTt i5 Not expressly requircéd 1o have
regard to a linding of parentupe made in

i

anpther  praceeding. Whereas a
declaraion of parentage under this Act
will be granted after fTurmal procecdings
inwhich all availahle evidence has been
adduced  and  consicdered, nther
proceedings are likely 1o be brought far
a nartower purpose. The issue in the
other procecdings may o may nat
invalve all of the interasted persons and
may be dealt with by o Summury
praccdure,

134 Clause 13(h) will apply to arders
uT judgrnents made by cours in Alberta
before the Searis of Children Ace s
proclaimed inw force, Adfier that date,
section 4 requires that a gwestion of
patentage he decided in accordance
with this Act,

My Corpabyuratiun Reguirement

135 lormerly, statutes providing foc
alfilintion proceedings usoally reguired
the enrrobotation of evidence offercd by
the mother as 1o the paterndty of o child,
Scetion 19017 of the Meivenance and
Recovery Act, now repealed by the



Pareriaye and Maintenance Act, is an
example.

136 The evidentiary trend today s a
movement  away  from  technical
reguirements that tie the hands of the
courls in doing justice. (In this regard,
see the Uniform Fvidence Aol and
Alberia Law Reform Institute Reparl
37B, Evidence and Relwted  Subjeces:
Specific  Fropasgls  for Alberta
Fegistation.) The Sratwes of Children Ace
therefore  does  not inghede  any
COTTGDON 2O Tequirement.

137 What iz more, a Saskatchewan
courl has held that the requirerment for
corrghoration of the evidence of & single
woman coneerming the paernity of her
child is inecnsistent with the puaranice

71

of equality before the law under section
15 of the Canadian Charter of Rights and
Freedoms and therefore unconstitutional
and of no force and effect: Homboir v,
Harfow [1987] 5 W.W.H. 55 (Sask.
UFC).

128 [vis also relevant o nolc that a
comviction of rape can now be made
upan the uncorroborated evidence of
the complainant. It owould be
itcongrucus 10 provide  thar  what
amounts ko a4 moncy judgment cannol
be obtalnegd upon evidence upen which
& serigus criminal conviction can he
made and a man deprived of his libarty.
The higher standard of proof required
for a criminal cffence does not remove

the incongruiy.



[Section 14 - Competence and Compellabiliry]

14

MNatwithstanding any nther Act, in an application for

a declaration of parentape under this Act a married persan
is 3 competent and compellable witness to testify as to the
parentage of the child in respect of whom the application is

Cammen)

nmade,
YeQlipn 14 - Competenee ang
Compelakility

14.1 Section T of the Evidence Aot
protects a wilness from giving evidence
thal 1ends to show that Lhe witness has
been  guilty of adultery unless  the
witness bas already given evidence in
the same action in disproof of the
alleged aduliery.

142 Section 14 of the St of
Chitdren Ace, which is adapted from the
Parenlage aed Mainrenance der 5. 14013,
removes  that  protedion on oan
application  for a  declaration of
parentape, Elere the interest of 1he

72

child in knowing the true parentage
takes precedence,

143 The provision may not e strictly
necessary because section 7 of the
Evidynee Aet has been restricted by
judicizl interpretation to cases in which
aduliery is the central issue upon which
telief depends (Dmperash v Chalife
[1975] 16 R.F.L. 88 {App. Div.)h, This
betng the case, even withoul the sectiom,
both the mether aod father would be
competent and compellable witnesses in
affiiation proceedings amd in other
procecdings i which adullery s noe
directly in issue,



[Section 15 - Blood and Genetic Tests)

15{1) On the request of a party to an application for
a declaration of parentage or upan its own mation in civil
proceedings in which the parentage of a child is in issue, the
Court may make an order granting leave to obtain blood
tests or any other tests that the Cowrt considers appropriate
from any person named in the grder and to sobmit the
results in evidence.

{2} An order wnder subsection {1) may be made subject to
any terms and conditions the Courl considers proper.

{3) Mo test shall be perfermed on a person without his
consent.
(d) IFa person named in an order under subsection (1) is

nat capable of giving a consent because of age or incapacity,
the consent may be given by the guardian of the person.

{5) If a person named in an order under subsection (1) or
the person’s guardian, as the case may he, refuses to consent
to a test referred to in the order, the Courl may draw any
inference it considers appropriaie and if the person is a
party may grant such relief as is claimed against him and
refuse such relief as is claimed By him, but the dismissal of
proceedings by reason of the refusal of an alleged parent
shall be without prejudice to future proceedings on behalf of
the child.

Comnngal
Segtion §5 - Iopd apgd Cnher Tisls parentage s in issee  in A civil
proceeding, 1o direct the child and any
151  Scction 15 5 muodelled oo the  atleged parent to undergo blood tests or
Parentage ond Mainienance Aci, 5. 13 other tests that will help establish
pareniage.
Subsection 15(1) - Creder o yodergo
blocd or ather tests 153 The resulrs of such tests sort are
admissible as  evidenee under the
152 Subsection 15(1} authorizes the  general law. What scetion 15{1} does is

court, on  an application  for  a
declaration of paremtage or where

remove the guestian whether, in the



4

ahsence of a siatulary provision, a couasl
can direct that & test can be 1aken.

154 The Omtarie Prowincial Court has
twice upheld the constituitonal validity
of 4 statutory provision, in thal provinee,
authorizing the court 1o prant feave 10
obtain blood tests {He Honsinger wnd
Eimer, QOciober 11, 1984 (Qor Prov.
Cr.): and Re M. and D0 (1985 49 OLR.
(2d) 490 (Prov. ©L)).  Moreover, the
Omntario High Court has held that leave
1o oblain blood tests should only be
refused where the health of an infant
might be prejudicially affected by a 1est
or wherg the mative for the application
was yuestionable (Re M aond B (1979),
25 QR (2d) 219, 100 D LR (3d) 36,
9 R.FL (2d) 216 (H.C.}).

155 HNew Brumswick also has a
sighutory  provision, in the  Family
Services Acr, 5 111} and leave 1w
obain blood tests was granted in the
case of Comean v. MeMagter ([ 1985), 67
MBI (2d) 35 172 ALPR. 35 {Q B

156 The Pritish Columbia Cournr of
Appeal ordered bloed tests in the
absence of specific lepislation in the
case of Re MO, gned Jo 4.0 (1990), &6
DR, (dih}) 421, holding that jt would
he wrong to deny the use of the besi
cvidence to the court unless overriding
cansiderations show it to be {0 the
child's detriment. In that case, in
divorce proceedings, the hushand dented
that he was the Father of a child horn o
the wife some time after they bad
separaled.

a, Tesis avaitahle

157 Numerous lests, in addidon 1o
blood wests, are available. ‘They include
stch  simple things as comparisons
relaling 1o the coloar of eyes, bone
structure, o position of ear lobes, which

require  mothing frum  the persens
involved (Mcleod v Hill |1976]) 2
W.W . H, 3931}, and finger and palm
prints which can he taken with a
minirmuet of inconvenience. Such tess
can prove that a person is not the
pareni of a child, or show a statistical
probability that a persen is the parent,
Sometimes, in canjunction with ather
evidence painting (owards ane person as
a paossible parent, it may help wilh
positive proof by excluding athers.

154 More dramaticaily, Ihe tests now
include DNA testing of an individual's
cellular hlueprint.  This tesling has
hecome available only recently, is highly
accurate and can be perlormed on a
single celi,

139 Because genetics is a rapidly
developing  science, new  tests  are
constantly being developed. Like DNA
testing, the nmew lests may give mare
accurate results, and be freer from risk
and less costly than tests rhal are now
available. In anticipation of future
developenents,  Subsection  15(1} s
drafled widely to  allow for the
admission of evidence obtained (rom
wests that are either unknown ar (oo
unrelizhle 1o be acceptable as evidence
oday,

Subsection 1562) - Ter ndiign
15.10 The seciion does oo confine the
discretion of the court either as 1o the
decision whether or oL 1w make an
order granting leave to obtain blood or
ather tests, or as 1o payment of the cost.
b is expected that a judge would
consider whether or nat the tese is likely
ta he of value te the coun, and give the
person involved an qpponubity 1o be
heard, but i1 15 not necessary to legislate
ahout such mattars.



Subsections 15(3} and (4] - Consent of
Lhigy peirson 9O whipm (est perloTmed

1511 The power of the conrl o direct
bleoed or pibier tes1s does not include the
power o force the person 10 underpo
the lest.  The test can only bhe
performed with the consent of the
persan to be subjected to it or, where
that person is incapacilated by age or
meatal condition from giving a consenl,
by the person’s guardian,

15

Subsection 13(5) - Adverye jnfgrences
from refusal to pndgrge [est

15,12 The sanclion against 2 porson
who reluses to consent i a lest for
which leave has been granted is the
drawing of inlerences against  that
pecson,



Section 16 - Admission of Parentage|

16 An admissien of parentage is admissible in evidence
in civil proceedings without proaf that it is free and

voluntary.
Comment
Sectign 16 - Adgmission of parentage be shown 1o have been free and
voluntary (Matheson v. Frederick [1945)
161 Case [aw provides 1hal an 2 W.W.E. 591 (App. Div.).

admission of parentape 5 admiwible
against the father, but if the admission
is made 1o persans in authority # must

76

162 Seclion 16 dispenses with that
requUITEmerntt,



[Section 17 - Afbena Rules of Court Apply in Provincial

Court Proceedings]

17(1;

In any matter not provided for in this Act or the

regulations under this Act, the practice and procedure in the
Provincial Court, as far as may be, shall he regulated hy
analogy to the Aiberta Rules of Couyrt and the procedures
followed in the Court of Queen’s Bench.

(2}
and procedure.

The Frovincial Coort may give directions on practice

{3}  The Provincial Court on application may
{2) vary a rule of practice or procedure,
(b} refuse to apply 2 rule of practice or procedure,
nr
{c)  direct that some other procedure be followed.
Commenl|
Section 17 - Atbermy Rufes of Couq applicadon  for a  declaraiion  of
Apply in Provingial Court Proceedingy parenotage  is 10 he  brought by

171 Section 17 is based on Afra Reg
184785 s 1, promulgated under the
Chitd Welfare Act, 5. 96(1%c).

172 The provision s oecessary
because the Frovincial Court does not
have Rules of its own.  For example.
seetion 9 of the Act specifies that an

7

ariginating notice,  Without section 17,
ne originaling natice procedure would
axist in the Provineial Court. [U s
desirable,  moseover,  that  sinndar
procedures be folinwed regardless of
whether the parentage proceedings are
beought in the Courn of Queen’s Bench
or the Provincial Court,



[Section 18 - Regulations]

18(1)

regulations
{a)

{b)
section 10(3); and

(el

The Licutenint Governar in Council may make

prescribing the forms to be used under this Act;

defining a "qualified person® for the purpaoses of

prescribing the rules to be followed inm a

pro¢ecding bafore the Provincial Courl under this Act.

Commen]

Subsection LH{1) - Forms

151  Subsecrion 18(1) provides for
repulations to be made prescribing the
farms 1o be vsed under this Act. These
include: (i) the form of repan to be
prepared by a gualified person under
scction  1§3})  with respect 1o the
suitability of 2 parent to be 3 guactdiang
and (ii} the form of alfidavit & parent
may file with the Iirector of Vital
Ratistics under section 12{1){a) in order
W receive notice and give consent in
matters affecting the child.

Siphsacti HE2) - A qualified person
102  Subsection 18(2) provides for

regulations 1> be made defining a
"qualified person” under section 10(3).
Al Rog JAS/85 under the Child
Welfare At from which secuinn 10(3} is
taken, defines a "gualified person” as

fa}a soctal worker registered
under the Social Workers Avt,

(b} & psychologist cepistercd
under the Pochofogiss Ao

T4

{c} A person who hoids an least a
Bachelors degree in Social Wark
fraom  a university or  sebool
aceredited  hy  the  Canadian
Association of Schools of Social
Wark, or

{d) a person whi in the gopinian
of he Minister s goalified
becanse of his  academic
qualifications or his experience or
a2 ¢ombioation of his
qualifications and his experience.

Subsactien 83 - Rules in Provincial
Cogre

183 Sabsecuon 1X(3} provides for
regulations o be made preseribing the
rules o he followsd in & procceding
before the Provineial Court. Under
secting 17, the Atbeng Rides of Coun
angd the procedures followed in the
Court of Queer's Bonch apply where no
rules are preseribed.



CONSEQUENTIAL AMENDMENTS

[Section 19 - Amendment of Altheria Evidence Act]

The Albertq Evidemce Act is amended by adding the

following after section 7(2):

{3} Sobsection (1) does not apply to the
determination in a civil proceeding of any issve
involving the parentage of a child, but evidence given
on any such issue tending Lo show the commission of
adultery is inadmissible in any other civil proceeding.

Comment
Sectign 19 - Amendment of dier 192 Section 19 removes the
Evidance Aot pratection conferred by section 7 of the
Afferta Evidence Ace so that in oa
11  Secipn 19 amends section 7 af  proceeding where the parentage of a

the Afberu Evidence Acl, That section
protects a wilness from having 10 pive
evidence that tends to show that the
witicss has been guilty of aduhery
unless the witness has already given
cvidenee in the same action in disproof
of the alleged adultery.

T

child is in issue there would be no
privilege againsi answering gqueslions
that teod e eswablish adultery, The
importance ol  proving  parentage
ovarbears any policy upon which the
privilege is based.



[Section 20 - Amendment of Change of Name Act)

20 The Change of Name Act is amended

fa) by adding after section 11{1):

{1.1y If the other parent is 8 guardian of the
child, the consent of that parent is required to
change a given name or the surname of a child
on an application made under subsection (2),

(3, (4, {(5) or (%),

(b)) By striking "out of wedleck” whersver the words
appear in section Y1), {2), (3), (), (5} or (6} and
subsiinigiryg "outside marriage’.

fcl  in section 1{{6) by siriking out "putative” wherever

il &ecuys.

Cummen|

deslion 20 - Amgndment of Chgnge of
Name 4o

Y 2

20,1 Clause 20(1) amends seetion 11
of the Change of Nare Act by requiring
the consent of the orher parent, where
thal parent is 4 puacdian of the child, o
the change of a given name or the
surname of a child born ouwside
marriage.

flawse 204k}

20.2  Clause 20(h) brings the language
of sectian 11 into line with the language

of the Status of Children Act by
replacing the phrase born “out of
wedlock” with the words born "ouside
marriage”.

e 20

2000 Clause 20{c) strikes oual the woed
“putative” wherever 1L goours in section
1. With the engciment of the Srates of
Childrern Act, the description of the
father of a child born outside marriage
as "pulative” is no longer apt,



[Section 21 - Amendment of Child Welfare Act]

21

The Child Welfare Aci is amended:

(a)

{b)

()

by repealing section 1{1){c} and substituting
{c) “hiological father” means the man who

(i) is entitled to a legal presumption
that he is the father of a child under
scclion 8 of the Staus of Children Act,

{ii) is declared to bhe the father in a
declaration of parentage granted under
section 9 of the Siames of Children Act, or

{ili) swutisfies the Minister that he is the
biological Father of the child.

in section I(I}Hk),
(it by repealing subclause (i) and subshituting

(il a person who is or is appointed a
goardian of the child wnder the Sians of
Children Act,

{ii} by renumbering subclause (i) as subrlause
(i) and adding the following after subclause (i)

(il a persem who is appointed a guardian of
the child under Part 7 of the Domestic Relarions
Aet, or

in section 34

i) by siriking owt TIf a child born oot of
wedlock” and substituging "Unless a declaration or
affidavit of parentage has heen filed under
section 12 of the Stanes af Children Act, if a child
born outside marriage”, and

81



{ii} by striking "out of wedlock™ and substituting
"ontside marriage™.

{d) in seciion 65(1), by striking "in lawful wedlack™
and substituting “in the circumstances described in
section 7 of the Sianey of Children Act”.

{e) by renumbering section 77 as section 771 and
adding:

77 Whenever natice is required ta be given or
consent chtained in any proceedings before the
Court under this Act, the Coort shall

ia) consider whether or not notice should be
given to, or ¢consent obrained from, any
persan who

(i} s entitled to a legal presumption of
parentage under section § of the Swatus of
Chilelren Act,

{ii}  has filed a declaration or affidavit of
parentage under section 12 of the Status of
Children Acet, ar

(ifi} is registered under 3 of the Vol
Staeistics Act as the Father at the joint
request of himself and the child's mother,
or

any other person, and
(k)  direct that notice be given to mny person

in clause (a) who in the opinion of the Court
should have an opporlunity to he heard.



g3

{omment

Secpjon 21 - Amendmenl of Child Helfare
Act

Clayge 21(a)
21,1 Clagse 21({a) amends the definition

af a "hiological father” in section 1{13(<)
of the Child Welfare Act 1o bring it into
conformity with the Stews of Chifddrer A
Al h
21,2 Clawse 2 1{k) amends the Jefimtion
of a "puardian” in section 1{1)k) of the
Chilif Welfare Aci to recognize a goardian
named in section T of the Sefus of
Children Act, appointed under section 9
of the Staner of Chifdren Act, or appointed

under Part 7 of the Domestic Relarions
Act.

Tapss 2

N3 Clavse 21{c) amends sectivn 36 of
the Child Welfare Act Lo safeguard the
Teyuirement 10 give Or serve Nolice an a
father who has registered his parentage
with the Dircetor of Wital Statistics in the
register provided for io section 12 of the
Sterres of Children Act, and s a puardian
of wne ¢hild.

214 The amendment alsa substitules in
section 38 a ¢hild born "ouside marriage”

for & child born "out of wedlock™
therebry making the language consistany
willl the Sfalus af Children Ace.

Clayse 2](d}

2.5 Clause 21{d) amends section
65(1) of the Chilf Welfare Act tu equate
the relativnship of an adopting parent
and child to that of a parent wha is a
guardian, umder seeljon 7 of the Stades
of Childrerr dct, from the hirth of the
child.

Clayse 21{e]
216 In addition w any nolice or

consent  reguirements  otherwise
specified in the Child Welfare At Slause
21[e) amends that Act th reguire the
Court w comsider whether notice should
be given 10, or consent abtained from,
amy person who s entitled o a legal
presumprion of parentage under the
Steitus of Chiidren Aot or who has filedi 2
declaration  or  affidavit  claiming
purentape with the Director of Vital
Statisties, The amendment goes on lo
require the Court o direct that notice
of the proceedings ke given where the
Court is of the opinion that any such
persen should have an opporunity to be
heard,



[Section 22 - Amendment of Criminagl fnfuries

Compensation Act]
12

The Criminal Injuries Compensaiion Act is amended in

section 1{1)}(b} by siriking "an illegitimate child and™

Cyummen|

Section 22 - Amendment of Crimingd — parents, the Smuher of Children Aer
[reuges g nsaion Aot eliminates any need for the specific

inclusion af a child born outside
221  Section 22 removes the referepce marriage in maintenance-related
to "an illegitimate child™ from section  legislation,
ILbY  of the Criminaef fujierdes
Compensation  Act. By giving all

children equal status in relation 1o their

84



[Section 23 - Amendment of Domertic Relations Act)

3

The Domestic Relaviope Act & amended av follows:

{@) in section 27(7) by stiking owt "legitimate
children of” and subsrinuting "children born to";

{b) by repraling section 47;

fc) in section 48, by renumbering subsection (1) and
subsection (1.1) and adding the Jollowing

(1} In this section, "parent” means a parent
who is a puardian of the child.

{d) in section 35(1)

fi) by adding "each of whom is a guardian®
after "parcnt”,

{ii) by strikdng "the children of the marriage”
and substituting "the children of whom they are
the parents™;

{e} by addine the following afier section 36(5):

(6) This section applies whether the child is
born within or putside marriage but does not
empower the court to grant custody of the child
io a parent who is not a guardian of the child.

{f} by adding the following after section 57:
57.1 Upon any application voder this Parl
which aflfects the goardianship or custody of or

the ripht of access to a child the court shali

{a} consider whether or not notice
should he given te any person who

fiy is entitled to a legal
presumption of parentiage purent

K5



6

under seclion 8 of the Simue of
Children Act,

{iiy has Mfled a declaration or

allidavit of parentage under section
12 of the Statur of Children Act, or

(3ii} is registered under section 3
of the Viial Seatisdcs Aecf as the
father at the joint request of himself

and the child’s mother, or

any other person, and

ik} direct that notice be given to any
person in clause (4) wha in the opinion of
the court should have an opportunity to

be heard.

iumment

Section 23 - Amendment of Oowmegegric
Relationy Act

Clause 23(a)

231 Clause 23a} eblminates the
reference 1o the “lepitimate” children of
a divorced person from section 27(7) of
the Domestic Relations Act by rewording
the provision to speak of children "hacn
10" 1o a divorced person and that
pETSON'S S[HILSE,

Clogse 2300
232 Clavse 23{h) repeuls section 47
af wthe Domiesric Refalions Aot in favour

of the guardianship specified in scetiun
T of the Sremes of Chitdren Act.

Clauge 23ich)

233 Clawse 23{c) amends seclion 48
of the Doreseic Relatigns Act 1o limit, (o

a parent wha is a guardian, the authgrity
of @ parent 10 appoint 4 leslamentary
guardizn of a minar child,

Clavss 23d)

234 Clause 23(d)} amends section
35(1) of the Domestic Relations Act by
restrieling, to parents who are puardians,
the authoriy w make agreemenis wilh
respect to the cuslody, control and
education of their minor child, Section
53 applies irrespective of whether the
patents are or have heen married to
each ather.

Clausg 230c)

235 Clause 23{e) amends seclion 56
of the Domesic Relations Acr 10 make it
clear that section 56 applics irrespective
of the marriage of the paremuis 1o each
ifther. It also testricls to parents whao



are guardians the authority of the Court
{0 grant custody onders.

Clause 230

236 In addition 1o any nolice or
consent  tequirements olherwise
specified in Part 7 of the Domesc
Relations Act, ¢laose 230} amends that
Act g require the Ceourt, on an
application thal affects the pnardianship
or custody of or the right of wocess o a

&7

child, w consider whather notice should
be given 1o any person whi is entitled to
a legal presumpion of parentage under
the Srafus of Children Aot or who has
filed a declaration ar affidavit claiming
parentage with the Director of ¥ital
Statistics. The amendment poes on (o
require the Courl tu direct that nolice
of the proceedings be piven whers the
Court 15 of the vpinion hal any such
person should have an opportunity to be
hearnd.



[Section 24 - Amendment of Family Relief Act]

¥ The Family Religf Act is amended by repealing section
1(b} and subsriiuging the following:

ib} “child” includes

{i} a child of a deceased barn afler the death
of the deceased; and

{ii) & child born within or outside marriage.

EQITI! 11411

Section 24 - Amendment_gf Fanufy
Beftef Act

24,1 Section 24 amends the definition
of “child" int section 1{b) of the Famify
Relfef Act by eliminating the special
provisions relating to an “illegitimate
child" and referring instead to "a child

born  within or  oulside  marriage”,
Linder the definition, the eligibilioy of
dependent children 1 be maintained
out of the eslates of their deceased
parents will be the same, whether or not
the parents have ever been married lo
each other,



[Section 25 - Amendment of Fatal Accidents Act)

15

(a)

The Faral Accidents Act is amended

in section 1{a), hy strildng owr "stepdavghter and

illegitimete child" and substitufing "and stepdauvghter®;

(b)

in section 8(1)a), by suiking out "illegitimate or

illegitimate® and substittutimg "born within or oulside

marriage”.

Comment

sechien 20 - Amendment of Faral
Accidents Ad

Claoge 25(a)

251 Clause 25(a} amends the
definition of “child” in section 1{a) af
the Fatal Accidenis Ace by deleting the
reference w an “llegitimawe child. The
result is that all children and their
parenis will be treated equally, with
respect 1o the benefits available, under
the Faial Aceidents Aot 10 the members
of the family of a person whose death

3¢

was caused by wrongful act, neglect or
default.

Clapse 25(b)

25.2 Clanse 25{%) amends Lhe
definition of "child" in section 8(1}a}) of
the Faral decidents Act 1o mean a son or
daughter, whether "bom  within or
oulside marriage”™.  The amendment
utilizes the language of the Stams of
Childrer Act bul does not alter section B
substantively.



[Section 26 - Amendment of fntestate Succession Acr)

The Intestaie Succession Act is amended:
in seciion 1b) by smildng owt "lawdul”;

by repealing sections 13 and 14,

Commenl

26
(a)
{b)
Soglion 26 - Amendment of nieitare
Sucrcison A
dapsg 26
261 Clause 26{a} amends the

definition of “issue” in section (k) of
the tarestare Succession Act Lo inclade to
all lineal descendants of the aneestor,
The deletion of the worgd “lawful”
remewes any implication that the "issue”
must be “legitimata” issue.

Clausg 260h)

262 Clausc 26[b) repeals sections 13
amd 14 of the fatestate Suceesston Acl.

a0

Lection 13 of the Jadesiale Sweoeision
At specifies that, in relation to the
mather, a ¢l born cutsicde maeriape
shall be treated as il the child were boern
within marriage. Section 14 limits the
ability of a child born putside marriags
L succecsd ta amd throogh the estate of
the father.

263 With the repeal of sections 13
and 14, the right to Succeed on the
intestacy of 2 relalive will no longer
differ by reason of the birth of a person
in the ancestral chain within ar autside
Marciage.



[Section 27 - Amendment of Maintenance Ordor Act]

27

{a)

The Mamntenance Order Act s amended as follows:

in section I{a) by strking ow ", but does nat

include an illegitimate child®;

{b)
1.1(1}

This

Act

by adding the following after section I:

shall be read in

conjunction with the Starus of Childran Act.

(2)

Notwithstanding anything contained in

this Act, a child is not abliped to provide

mainienance

for

his Father or paternal

grandparenis unless the Father was, during the
child’s minority, a guardian of the child,

Crmngnt

Sectipn 27 - Amendment of Malrtemange
farifer Agt

Clayse 270

271 Clause  2Tu) amends  he
definition of “ehild” in secton 16a) of
the Mairionunce Order Ace so that the
definition does not exclude a child born
autside matriage,

Clagse 27(hY

272 Clause 27(h) adds secuon 1.1 1o
the Matmtenanece Order Aot Section
1.1{1) requices that the Mainecrnanes
Omder Ace he read in conjunction with
the Seiuy of Chidddeen Aet.

Yl

273 inder  section 1.1(2),  the
obligetion of a child bhorn  ouside
murtizge lo provide mainienance {0 the
father or patetnal grandparents, should
they  bevome  disubied or  destitute,
would anse only where the fither hadl
served the child as a poardian doring
the child's minorty.  That is to sy,
although the childs right (o he
suppartad will ansc at all cvents, his
ohligation o peovide supporl 0oand
through the father will only arise if the
father had shown interest and extended
the recipracal rights and obligations of
a father ta the child when the child was
a minor and in oeed of supporl.



[Section 28 - Amendment of Perpenities Act]

28  The Perpetiilies Act is amended in section 4} by

striking oui "or legitimation”,

Commeni

Seclipn 28 - Amendmenl of Perpenstiog
Act

281 Section 9(4) of the Perpenities
Act is amended by deleting the wards
“or legitimation”™. The effect is to

92z

eliminate any distingtion  hetwesan
children bora within or cutside martiags
in deciding any guoestion wunder the
Perperuities Acr that wros on the ability
af a persan to have a child af some
particular ume.



[Section 29 - Amendment of Provincial Court Act]
29 The Provincial Court Act is amernded
{a) by adding the following after section 32(1):

(L.1) Subsection 1 applies whether the child is
born within or outside marriage bot does noet
empower the Court to grant custody of the child
to a parent who is not & guardian of the child,

{b} by adding the folluwing afier section 32(9):

{100 Unless the Courl otherwise orders,
notice of an application shall be given to:

(a)  a person who is named as a parent
of the child in a declaration or aMidavit of
parentage filed with the Direclor of Yital
Statistics nnder section 12 of the Siatus of
Children Act, and

it} a maa who is registered under
section 3 of the ¥t Statistics Act as the
father of the child at the joint regoest of
himself and the mother.

{11) Upon the application the Cowrt
shall

{i) consiger whether or not any
other person should receive
noetice; and

(ii) direct that notice be given 1o
any persen wha in its opinion
shouild have an opporiunity to
be heard.

93
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Section 29 - Amendment o Proviagigl
Coerd Acy

Clansg 29ia)

291 Clanse 29(a) amends section 32 of
the Provincial Court Act by providing, in
seetion 3201.1), that where the parents
arg living apart from one another, the
Court may make a cusiody or access
arder with respect to their child born
within or ouisite marriage.  The
authorily of 1the Courl 1o award custody
tr a pareni is resinicted (o a parent who
is & guardian.

auge 29

292  Clause 29(b) amends seclion 32
of 1he Provincial Court Act hy adding
subsections (10} and (11} These
subsections provide for notice of an

application for custody of or access to a
child, under seciion 32,

293 Seetion 32(i0) reguires that
notice be given w0 a person who has
filad, with the Director of Yiwal
Statistics, a declaration or  affidavit
claiming parentage. Notice must also
be given 1o a man who is registered as
the lather, under the Vil Sratisics Aee,
at the joint request of himsell and the
mpdher, The Court may medify or
dispense with 1l notice reduitement,

294 Section 3211} requires the Court
1y comSider whether any olther person
should receive ootice of an applicalion
for custody or access Lo a child, and to
give nolice to any person whom the
Court is of the opinion should have an
opporianity to he heard.



[Section 30 - Amendment of Schonl Act]

30

The School Act is amended by adding the following after

section I{1){a):

(a.1)

(a.2}

"biological father" means a man who is

(i} a guardian of the child under section 7 of
the Stanes of Children Act, or

{ii} declared to be the father i & declaration of
parentage granted under section 9 of the Staruy
of Children Act and appointed 2 guardian of the
child,

"hiological mother”™ means the woman who
(i}  pave binh to the child, or
(it is declared to bhe the mother in a

declaration of parentage granted under section
9 of the Status of Childrenn Act and appointed a
guardian of the child,

E[}mmgm

Seqtion 20 - Amengwmen) of Schoat det

301 Section M) adds the definitions of
a *bological Father” and a "Biclogical
meher” o section 1017 of the Schoo!
Act, The "holegical pareot™ heads the

93

list, in seetion 1(2), of the perions who
arg recopnized as parents for the
purposes  of the 3School Aer. The
definitions identify parems who are also
puardians of the child.



[Section 31 - Amendment of Vil Statistics Acr]

31

(a)

{b}

{c)
(d)

(e)

deqion 31 - Ame

The Vit Stasistics Act ic amended:

by repealing secrion 3(3) and substicuring:

(31 A father who is not a pwardian gf the child
is not required to comply with subsection (I}

by adding the following after section 3(13):

(14} Upon receipt of a declaration of parentage
with guardianship giving directions as o w
child's surmame the Director shall amend the
registration in accordance with the order by
making the necessary notatisn therean.

by repealing sectian 5;
by adding the following after section 34(1):

(1.1} Where the parentage of a child born
outside marriage is in issue, any certificate,
certified copy or photographic print referred to
in subsection (1} is admissible in any court in
the Province as evidence of the Cacts certified to
be recorded or recorded therein.

by repenling section 34(3) and {4);
by repealing section 49(k).

Cuimnimgny

cnt ol Kl

Statistics Act
Clayses JIfal
311 Clause 31{a) amemds section 3{3)

ol the Vital Statisiics Act 1o cxempt a
father who is not & guardian frem the

96

vbligatior te complete and deliver or
il & birth registration form within 1
days after whe bigth of a child. The
repealed seclion excosed “the faher of
an  illegitirpate  child®  from  this
obligavon.



Clause 31{h}

312 Clause 31{b) adds section 3(14}
to the Fital Searistics Aci. Section 3(14)
requires the Director of Vilal Statistics
te amend the registtation of a child's
surname  in agcordange with  a
declaration  of pareniage giving
directions as e a child's surname.
Section #{5Mb) oblipates the Cournt w
provide ior the child's surname when it
grants a declaration of parentage with
guardianship.

Clags

313 Clause 31{eh repeals section 5 of
the Vital Statistics Ac. Regisiration of
the birth of a child as if parents whao
marry subséquently had béen married o
each other at the time of the birth
becomes pointless when all children
enjpy  equal siatus, and rights and
obligations in relation to their parenis
and other kindred.

Clapse J16d}

314 Clause 31(d) adds secrion 34(1.1}
to the Firal Swatisics Act, Section
J401.1) establishes the admissibility, as
evidence of the [acts where the
parentage of a child born outside
marriage is in issue, of a cerlified copy
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or pholographic print issued by the
Director under section 32 of the Vial
Stanvics 4cr. Under this provision, for
example, the regisiration of the father of
a child bom oulside martiage under
section 3 ol the Firal Statistics Act at the
joint request of himself and the mather
will provide prima focte evidence of
paternity where parenlage is in issue in
proceedings befare a court.

Clause 3ie]

315 Clause 31{e) repeals section
3403 and (4) of the Vial Statisties Ag.
These  provisions, which  prevent
registered doouments from being used
1o affecl a presumplion of legitimacy,
are nol appropriale under a law that
does away with the distinclion between
children born within and  outside
marriage.

Clagse ([

316 Clause 31(} repeals seclion 49k)
of the Viiagl Staristics Aet. Section 49(k)
agthorizes  the Minister (o make
regulations prescribing the evidence on
which 10 base the registration of birth
where  the parents of a  child
subsequertly intermarry, It s lipked 1o
seclion 3 which is repealed by clause
3]



[Section 32 - Amendment of Hifls Act)

a2

Section 36 of the Wills Aci is repeaded.

omment

Seclion 32 - Amepdmen| of Wil Ag

321 Sectiom 32 repeals section 36 of
the WHEs Ace. Section 36 of the Bl 4
provides as follows:

In the comstruclion of a will,
except when a conirary intenlion
appears by 1he will, an
iilegitimate child shall be (reated
as if he were the legitimate child
of his mother.

o8

322 The enactment of the Srams of
Childrerr Act renders saction 36 af the
Wills Aot unnecessary, That is because
section 2 of the Stams of Children Acit
abnlishes  ail  distioetion  belwseen
children born  within and  pulside
marriape. Moreover, section 9 expressly
abolishes the rule of constrection of
instruments and enactments at commnon
law wherehy they are construed to tefer
1 legitimate  relatignships  in the
absence of evidence of a contrary
imention,



[Section 33 - Amendment of Warkes" Compensalion Act]

33 Section I(i}c) of the Workers' Compensation Act is
amended by striking "out of wedlock” and substituting "outside

marriage”,
mmEent
Section 33 - Ameqdment gl Workers' — Workers” Compensarion Act to bring the
Compensafion Act language inio  conformity with the
language of the Stains of Children Act,

331 Section 33 amends the definition ™o substantive change is involved.
of "child" in section 1{1](c} of the

g9



[Section 34 - Repeal of Legitimacy Act]

A The Legitimacy Act is repealed.

£:i Hnment

- al of Legiti A
34.1  Section 34 repeals the Legitinacy
Act. The Legivimacy Act legitimates

children born o conceived of all
voidable marriages and children horn or

100

conceived of most void marniages. The
Stetus of Children Aor remaves Lhe

distinction  bebween legitimate and
illegiimate children, rendenng the
Legitimacy Act unnecessary  and

redundant.



[Section 35 - Coming [ato Forcel

35

This Act comes infe force on Rayal Assent.

Conmunenj

Sectign 35 - Coming Tnwg Force

351 Section 35 states when the Status
of Children Aot will come into force.
Accarding to sectiion (17 of the
Interpretation Act, if an Aot does not

1

01

stale when it comes into force, IL oomes
into force on Hoyal Assent, Section 335
Lherefore may he unnecessary, but its
imclusion poiats oul that atteotion muost
be given to the date when the Act will
take effecl
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APPENDIX

List of Current Alberta Stututes Considered

Administration af Entates Act, RAA. 1980, ¢, A-1
Atherta Evidence Act, REA 1580, ¢ A-21

Change of Mame Act, RS.A, 1980, ¢ CH

Child Welfure Aer, 3.A 1984, ¢, T80

Criminal fafuries Compersation Act, R.5.A. 1980, ¢. C-33
Domestic Relorions Act, R.5A, 1080, ¢, D-37
Family Relief Ace, R5.A 1980, ¢, F-2

Fatal Accidents Act, 5 A 1980, ¢ F-5

frcome Suppon Recavery Acl, RS AL 199, ¢ T-1.7
fnterpretation Act, RS A, 1980, . [-7

Irtestate Specession Ao, RS A 1980, ¢. T.0
Julicamre Act, E.5 A, 1980, ¢ 1-1

Lepitimaey Aot B5.A0 1980, ¢ L-11

Meamtenance Oader Aci, B.5 A 1980, ¢ M-1
Mrnrengnce ond Recovery Act, RS A 1980, ¢, M-2
Marrage Act, RS A 1980, ¢ M6

Married Women's Act, R3 A 1980, ¢ M7

Minors' Propemy Act, RS A 1980, ¢, M-16
Farentage and Maintenance Act, 5.4 1990, ¢ P07
Frovinetaf Court Aoy, B.5.A. 1980, ¢, P-20

Public Trucee Act, RS A, 1980, c. P35

School Ao, 5.5, 1988, ¢. 5-3.1

Social Developmene Aop, R5.A, 1980, ¢ 5-16

Firal Staristics Act, R A 1980, ¢ ¥V 4

HAls Act, .54, 1980, ¢ W-11

Workers' Compentation Ao, 5.4, 1981, ¢ W16
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