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SMALL PROJECTS 

REPORT 

I n  February 1974 w e  wrote t o  a l l  members of t h e  

Law Soc ie ty  of A lbe r t a  i n v i t i n g  them t o  c a l l  our  a t t e n t i o n  

t o  smal l  d e f e c t s  i n  t h e  law. I n  t h e  ensuing months we 

r ece ived  over t h i r t y  l e t t e r s ,  some of them con ta in ing  two 

o r  more sugges t ions .  I n  s e v e r a l  i n s t a n c e s ,  more than one 

s o l i c i t o r  r a i s e d  t h e  same po in t .  The l e t t e r s  we rece ived  

can be p u t  i n t o  fou r  c a t e g o r i e s :  

( I )  those  on which w e  now make recommendations; 

( I f )  t hose  t h a t  a r e  s t i l l  under cons ide ra t ion ;  

(111) those  t h a t  we have included i n  one of our  major 

p r o j e c t s  ; 

( I V )  those  on which we p lan  no a c t i o n .  

We s p e c i a l l y  i n v i t e  a t t e n t i o n  t o  t h r e e  i tems i n  

ca tegory  11. They a r e  

(1) ( a )  A f f i d a v i t s  of Execution; 

(b )  I l l e g i b l e  s i g n a t u r e  of n o t a r i e s ,  e t c .  

( 3 )  Bui lde r s  ' Lien Act 

( 6 )  Se i zu re s  Act 

The p a r t s  of  t h i s  r e p o r t  d e a l i n g  w i t h  t h e s e  t h r e e  ma t t e r s  

a r e  r e a l l y  min ia tu re  working papers .  We seek  t h e  opinion of 

t h e  p ro fe s s ion  on t h e  ques t ions  r a i s e d  and ask t h a t  any 

comment be  i n  our  hands by 30 Ju ly ,  1975. 

Before r e p o r t i n g  on t h e  fou r  c a t e g o r i e s  i n  d e t a i l ,  

we p o i n t  o u t  h e r e  t h a t  we acknowledged every l e t t e r  and 

looked i n t o  every sugges t ion .  I n  our  opinion t h e  ven ture  

was worthwhile. This r e p o r t  can be taken a s  an i n v i t a t i o n  

t o  t h e  p ro fe s s ion  and t h e  pub l i c  t o  cont inue  t o  c a l l  our  

a t t e n t i o n  t o  smal l  d e f e c t s  i n  t h e  law. 



I 

RECOMMENDATIONS 

(1) Bulk S a l e s  Act,  R.S.A. 1970, c. 3 7  

The sugges t ion  h e r e  was t h a t  c r e d i t o r s  whose consent  

o r  waiver is r equ i r ed  t o  t h e  bulk  s a l e  should be  conf ined 

t o  unsecured t r a d e  c r e d i t o r s .  Under our  A c t  ' c r e d i t o r s '  

means a l l  c r e d i t o r s ,  whether t r a d e  c r e d i t o r s  o r  n o t  and 

whether secured o r  unsecured. 

We agree  w i th  t h e  suggest ion.  Our A c t  i s  based on 

t h e  o r i g i n a l  Uniform A c t  which t h e  Conference of 

Commissioners on Uniformity of L e g i s l a t i o n  adopted i n  

1920. That Conference re-examined t h e  Act a number of 

yea r s  ago and adopted a  Revised Uniform Act i n  1961. Under 

t h a t  Act t h e  vendor ' s  s ta tement  of c r e d i t o r s  is  r e s t r i c t e d  

t o  t r a d e  c r e d i t o r s ,  secured and unsecured (Uniform s e c t i o n  

5 ( 2 ) ) ,  whereas under A l b e r t a ' s  A c t  t h e  s ta tement  must 

inc lude  a l l  c r e d i t o r s  ( A l b e r t a ' s  s e c t i o n  5 ( 2 ) ) .  Then 

when one comes t o  t h e  p rov i s ion  f o r  consent  t o  t h e  s a l e ,  

t h e  Uniform Act provides  f o r  consent  of 60% of unsecured 

t r a d e  c r e d i t o r s  (Uniform s e c t i o n  10) whereas our  Act provides  

f o r  waiver o r  consent  by 60% of a l l  c r e d i t o r s  ( A l b e r t a ' s  

s e c t i o n  6 ) .  

The p rov i s ions  i n  t h e  Revised Uniform Act were made 

d e l i b e r a t e l y  and by way of a  change i n  po l i cy  from t h e  

o r i g i n a l  Uniform A c t .  The Conference thought t h a t  t h e  

consent  of  a l l  c r e d i t o r s  should n o t  be needed, bu t  only  

t h a t  of unsecured t r a d e  c r e d i t o r s .  Our p r e s e n t  p rov i s ion  

makes compliance d i f f i c u l t  and se rves  no j u s t i f i a b l e  

po l i cy .  



We recommend ( a )  t h a t  s e c t i o n  5 be amended s o  t h a t  

t h e  vendor ' s  s ta tement  s h a l l  con ta in  a  l i s t  of t h e  t r a d e  

c r e d i t o r s ;  (b )  t h a t  s e c t i o n  6 and t h e  form of waiver 

(Schedule B )  be  amended s o  t h a t  t h e  waiver p rov i s ion  

a p p l i e s  t o  unsecured t r a d e  c r e d i t o r s  i n s t e a d  of t o  a l l  

c r e d i t o r s .  There i s  no need t o  change t h e  d e f i n i t i o n  of 

" c r e d i t o r " .  

One might ask why we do no t  he re  recommend enactment 

of t h e  Revised Uniform Act i n  i t s  e n t i r e t y .  I t  does have 

some improvements i n  a d d i t i o n  t o  t hose  we recommend he re .  

On t h e  o t h e r  hand some of t h e  p rov i s ions  a r e  open t o  ques t ion  

( s e e  Proceedings of Conference of Commissioners on Uniformity 

of L e g i s l a t i o n  1 9 6 1 ,  pp. 77-79 and 1963, pp. 139-140). We 

could n o t  recommend i t s  enactment wi thout  c a r e f u l  s tudy.  

( 2 )  A lbe r t a  Evidence Act,  R.S.A. 1 9 7 0 ,  c .  127 

Sec t ion  1 9  (1) of t h e  Evidence Act permits  a  person 

t o  a f f i r m  when he o b j e c t s  from consc i en t ious  s c r u p l e s ,  

r e l i g i o u s  b e l i e f  o r  because t h e  oa th  does n o t  b ind h i s  

conscience.  This p rov i s ion  comes from England's  Oaths 

Act of 1888. The ques t ion  r a i s e d  i s  whether A l b e r t a ' s  p rov is ion  

is wide enough t o  permit  a  person t o  a f f i r m ,  f o r  example, 

where he i s  a  Sikh and h i s  Holy Book i s  n o t  a v a i l a b l e .  

Taken l i t e r a l l y ,  s e c t i o n  1 9 ( 1 )  does n o t  cover t h e s e  f a c t s .  

The B r i t i s h  Par l iament  apparen t ly  thought t h i s  t o  be  t h e  

c a s e  s o  passed t h e  Oaths Act 1961, which i n  r e l e v a n t  p a r t  

provides  : 

1.(1) The Oaths Act ,  1888 (which i n  c e r t a i n  
cases  permi t s  persons  o b j e c t i n g  t o  
being sworn t o  make a  solemn a f f i r m a t i o n  
i n s t e a d ) ,  s h a l l  apply i n  r e l a t i o n  t o  a  
person t o  whom it is n o t  reasonably 
p r a c t i c a b l e  t o  adminis te r  an Oath i n  
t h e  manner app rop r i a t e  t o  h i s  r e l i g i o u s  



b e l i e f  a s  it a p p l i e s  i n  r e l a t i o n  t o  a  
person o b j e c t i n g  t o  being sworn on 
any such ground a s  i s  mentioned i n  
s e c t i o n  one of t h a t  Act. 

( 2 )  A person who may be permi t ted  under 
t h i s  s e c t i o n  t o  make h i s  solemn a f f i r -  
mation may a l s o  be r equ i r ed  t o  do s o ,  
and f o r  t h e  purposes of t h i s  s e c t i o n  
"reasonably p r a c t i c a b l e "  means 
reasonably p r a c t i c a b l e  wi thout  incon- 
venience o r  de l ay .  

We recommend an amendment t o  s e c t i o n  19 (1 )  on t h e s e  

l i n e s .  

(3 )  Dower .Act, P . S . A .  1970, ~. -- c .  1 1 4  

Sec t ion  2 ( c ) ( i )  provides  t h a t  dower a t t a c h e s  on ly  

t o  t h e  proper ty  on which a  married owner r e s i d e s .  Yet 

t h e  dower a f f i d a v i t s  (Forms B and G )  r e q u i r e  t h e  owner t o  

swear t h a t  n e i t h e r  himself  nor  h i s  spouse has r e s i d e d  on 

t h e  l ands .  I n  o t h e r  words t h e  a f f i d a v i t s  a r e  wider than 

t h e  s u b s t a n t i v e  p rov i s ion .  

When t h e  a f f i d a v i t  was f i r s t  r equ i r ed  by an  amendment 

t o  t h e  Act i n  1919, t h e  a f f i d a v i t  simply s a i d  t h a t  t h e  land  

" i s  n o t  and does n o t  i nc lude  any p a r t  of my home p rope r ty" .  

There appears  t o  have been no change i n  t h e  Act o r  i n  t h e  

form of a f f i d a v i t  u n t i l  t h e  1 9 4 2  Revised S t a t u t e s  of A lbe r t a ,  

when a  c l a u s e  was added t o  t h e  a f f i d a v i t  " t h a t  n e i t h e r  myself 

nor  my wi fe  have r e s ided  on t h e  w i th in  mentioned land  s i n c e  

30 A p r i l  1917". 

I n  t h e  r e v i s e d  Dower Act of 1948, t h e  o r i g i n a l  c l auses  

were omit ted s o  t h a t  t h e  a f f i d a v i t  simply r ead  " t h a t  n e i t h e r  

myself nor my spouse have r e s i d e d  on t h e  w i th in  mentioned 

land a t  any t ime s i n c e  our  marr iage" .  This  is t h e  wording 



of Form B today. Form G is an adaptation of Form B and applies 

where an executor takes the affidavit. There is a clear 

discrepancy between section 2 and the affidavits. 

We recommend that the affidavits be amended to conform 

to section 2. This does not mean that the present affidavits 

printed on stationers' forms cannot be used, because they are 

wider than the requirement of section 2. 

(4) Liquor Control Act, R.S.A. 1970, c. 211 

Section 110(2) (a) as enacted in 1971 (c. 61, s. 6) 

refers to sections 222 and 224 of the Criminal Code. These 

have been renumbered and have become sections 234 and 236. 

We have consulted members of the Attorney General's 

department. They agree that section 110 should be amended to 

refer to the renumbered section of the Code. 

(5) Norkers' Compensa-tion Act, 1973, c. 87 

A solicitor pointed out that it is not clear whether 

in an action brought by a workman pursuant to section 14(l)(b), 

the defendant is entitled to bring in as a third party a 

person who is protected from action--that is to say, a fellow 

employee or any employer under the Act (sections 13 and 15). 

There have been inconsistent decisions on this point. We 

looked into the subject and made recommendations to the 

Advisory Committee of the Workers' Compensation Board. This 

we did with the consent of the Attorney General. Our report 

is attached as Appendix A. 



I I 

MATTERS STILL UNDER CONSIDERATION 

(1) (a )  A f f i d a v i t s  of Execution: 
(b )  I l l e g i b l e  S igna tu re  of No ta r i e s ,  Commissioners, e t c .  

Under t h i s  heading we s h a l l  d e s c r i b e  two s e p a r a t e  

submissions.  The f i r s t  has t o  do wi th  a f f i d a v i t s  of  exe- 

cu t ion  and t h e  second wi th  i l l e g i b l e  s i g n a t u r e s  of  t h e  

o f f i c e r  who is au thor ized  t o  adminis te r  o a t h s  o r  t o  t a k e  

acknowledgements o r  execute  n o t a r i a l  c e r t i f i c a t e s  and t h e  

l i k e .  We s h a l l  d i s c u s s  them i n  o r d e r .  

( a )  A f f i d a v i t s  of Execution 

I n  t h e  t y p i c a l  a f f i d a v i t  of execut ion t h e  wi tness  

swears t h a t  he knows t h e  person whose s i g n a t u r e  he has 

wi tnessed .  The form of a f f i d a v i t  i n  t h e  Land T i t l e s  A c t  

(Form 3 8 )  provides:  

I ,  A.B . ,  of .................. i n  t h e  

................ make o a t h  and say:  

1. I was pe r sona l ly  p r e s e n t  and d i d  s e e  ................... named i n  t h e  w i t h i n  
( o r  annexed) ins t rument ,  who i s  per- 
s o n a l l y  known t o  me t o  be  t h e  person 
named t h e r e i n ,  duly  s i g n  and execute  
t h e  same f o r  t h e  purposes named t h e r e i n  

2 .  That t h e  same w a s  executed a t  t h e  ............. i n  t h e  ................. 
and t h a t  I a m  t h e  subsc r ib ing  wi tnes s  
t h e r e t o .  

3 .  That I ,  ................... know t h e  s a i d  
and he is i n  my b e l i e f  .................... 

of t h e  f u l l  age of twenty-one years .  



SWORN b e f o r e  me a t  ) 
i n  t h e  ) .......... 

t h i s  .) .......................... ......... ... 
day of ........... .) Signa tu re  
A.D. 1 9  .. ) 

(Note: w e  have omit ted t h e  a l t e r n a t i v e  a f f i d a v i t ,  
which i s  used when t h e  person execut ing  t h e  
ins t rument  has  s igned  by making h i s  mark.) 

Seve ra l  s o l i c i t o r s  po in ted  o u t  t h a t  many cases  a r i s e  where 

t h e  only  person a v a i l a b l e  a s  t h e  wi tness  i s  t h e  s o l i c i t o r ' s  

s e c r e t a r y .  The s o l i c i t o r  himself  must a c t  a s  t h e  Commissioner. 

The s e c r e t a r y  may never have seen t h e  p a r t y  be fo re .  I t  is 

q u i t e  wrong t o  ask h e r  t o  t a k e  an a f f i d a v i t  swearing t h a t  

she  does know him. 

We no te  t h a t  a l though t h e  only  s t a t u t o r y  form of 

a f f i d a v i t  i s  t h e  one quoted above; s i m i l a r  a f f i d a v i t s  a r e  

used where o t h e r  s t a t u t e s  r e q u i r e  an A f f i d a v i t  of Execution-- 

f o r  example t h e  B i l l s  of  S a l e  Act. The s t a t i o n e r s '  forms 

conform t o  t h e  A f f i d a v i t  of  Execution under t h e  Land T i t l e s  

Act. We inqu i r ed  a s  t o  t h e  law and p r a c t i c e  i n  t h e  o t h e r  

western  provinces .  A s  f a r  a s  we can a s c e r t a i n ,  t h e  only  

p rov i s ion  designed t o  m e e t  t h i s  problem is i n  B r i t i s h  

Columbia's Land Regis t ry  Act.  Sec t ion  57 says  t h a t  t h e  

execut ion  of every ins t rument  r equ i r ed  t o  be  r e g i s t e r e d  

s h a l l  be wi tnessed  by a t  l e a s t  one person of a t  l e a s t  1 6  

y e a r s  of age,  who s h a l l  s i g n  h i s  name t o  t h e  ins t rument  a s  

a  w i tnes s ;  and t h e  execut ion s h a l l  be proved i n  e i t h e r  of 

t h e  fo l lowing  manners ( a )  by t h e  a f f i d a v i t  of  t h e  wi tness  

i n  Form R ,  o r  (b )  by acknowledgement of t h e  g r a n t o r  i n  

Form 0 .  Form R i s  almost  i d e n t i c a l  wi th  our  Form 38. 

Form 0 provides:  

I hereby c e r t i f y  t h a t ,  on t h e  ......... day 
of  ............... 1 9 . . ,  a t  ............... 
i n  t h e  ........ of ........................ 



(whose i d e n t i t y  has been proved by t h e  
evidence on o a t h  of ............. who is) 
pe r sona l ly  known t o  me, appeared be fo re  
me and acknowledged t o  me t h a t  ........... 
t h e  person mentioned i n  t h e  annexed i n s t r u -  
ment a s  t h e  maker t h e r e o f ,  and whose name .................... subscr ibed  t h e r e t o  a s  
p a r t  ................ t h a t  ................. 
knows t h e  con ten t s  t h e r e o f ,  and t h a t  ........... 
executed t h e  same v o l u n t a r i l y ,  and i s  of t h e  
f u l l  age of twenty-one yea r s .  

I n  test imony whereof I have h e r e t o  se t  my 
hand and s e a l  of o f f i c e  a t  ................ 
t h i s  ........ day of .......... i n  t h e  year  
of our  Lord one thousand n ine  hundred and 

NOTE: Where t h e p r s o n  making t h e  acknowledgement 
is pe r sona l ly  known t o  t h e  o f f i c e r  t ak ing  t h e  
same, s t r i k e  o u t  t h e  words i n  paren theses .  

Where t h i s  form is used t h e  wi tness  need n o t  s i g n  

an A f f i d a v i t  of Execution.  I n s t e a d  t h e  maker acknowledges 

t o  a  commissioner f o r  o a t h s  t h a t  he  is t h e  maker. The 

procedure might be  compared t o  t h a t  i n  A lbe r t a  where a  

spouse acknowledges h i s  consen t  t o  a  d i s p o s i t i o n  of t h e  

homestead i n  Form C under t h e  Dower Act. 

Apart  from B r i t i s h  Columbia's Form 0 ,  w e  know of no 

i n s t a n c e  i n  which an acknowledgement r e p l a c e s  t h e  A f f i d a v i t  

of Execution i n  western Canada. I n  Ontar io ,  t oo ,  t h e  Af f i -  

d a v i t  of Execution seems t o  be i n  gene ra l  use .  Sec t ion  2 5  

of t h e  Reg i s t ry  A c t ,  R.S.O. 1970, c .  4 0 9 ,  says  t h a t  an 

ins t rument  s h a l l  n o t  be r e g i s t e r e d  un le s s  accompanied by an 

a f f i d a v i t  i n  t h e  p re sc r ibed  form of a subsc r ib ing  wi tnes s .  

The form i s  n o t  s e t  o u t  i n  t h e  Act. However t h e  precedents  

w e  have examined show t h a t  t h e  a f f i d a v i t  i s  almost  i d e n t i c a l  

t o  t h a t  under our  Land T i t l e s  Act. 

I n  connect ion wi th  O n t a r i o ' s  Land T i t l e s  Act ,  a  

form of A f f i d a v i t  of Execution i s  provided i n  r u l e s  made 



under t h e  Act. Rule 51 p r e s c r i b e s  t h e  form of a f f i d a v i t .  

There a r e  two forms ( 3 8  and 39) . I n  each of them t h e  

wi tness  swears t h a t  he  i s  "wel l  acquainted"  w i th  t h e  maker 

(Magwood, The Land T i t l e s  Act, 19541. 

I n  Quebec, t h e  C i v i l  Code provides  f o r  r e g i s t r a t i o n  

of a  memorial o r  summary of documents conveying " r e a l  

r i g h t s " .  A r t i c l e  2 1 4 1  says  t h a t  t h e  memorial must be  acknow- 

ledged by t h e  p a r t y  o r  proved on o a t h  by a  wi tness .  We do 

n o t  know which method is t h e  more p reva l en t .  

I n  t h e  A t l a n t i c  provinces ,  t h e  r e g i s t r y  laws a l l  

provide fop  t h e  a l t e r n a t i v e  of an A f f i d a v i t  of Execution 

o r  an acknowledgement by t h e  maker be fo re  a  commission o r  

o t h e r  s p e c i f i e d  o f f i c e r .  

(1) New Brunswick--Registry Act,  R.S.N.B. 1952, 

c .  195, s .  50. 

( 2 )  Newfoundland--Registration of Deeds Act ,  

R.S .N.  1 9 7 0 ,  c .  328, ss. 1 1 - 1 4 .  

(3 )  Nova Scot ia--Regis t ry  Act ,  R.S.N. 1967, 

c .  265, s.  29. 

( 4 )  P r ince  Edward Is land--Regis t ry  Act ,  R.S.P.E.1 

1951 (Off ice  Consol idat ion 1973) ,  c .  143, 

SS. 1 9 - 2 1 .  

We a r e  unable t o  say which form of proof is i n  more 

common use i n  t h e s e  fou r  provinces .  The forms a r e  no t  

s t a t u t o r y  save i n  P r ince  Edward I s l a n d  (Forms C and D). 

I n  t h e s e  forms n e i t h e r  t h e  o a t h  of t h e  wi tness  nor  t h e  

o f f i c e r ' s  c e r t i f i c a t e  of acknowledgement s t a t e s  t h a t  t h e  

wi tness  o r  o f f i c e r  knows t h e  maker. 

I n  t h e  United S t a t e s  acknowledgement by t h e  maker 

is commonplace. In t h a t  country  t h e r e  is a Uniform 



Acknowledgements Act. It sets out the form of certificate 

of acknowledgement where the execution is by an individual 

and also where it is by a corporation and by an attorney 

in fact and by a public officer. The form of certificate 

where the document has been executed by an individual is 

as follows: 

State of .................... ................... County of 

................. On this the .... day of 
19.., before me ..................... the 
undersigned officer, personally appeared ............................ known to me (or 
satisfactorily proven) to be the person whose 
name ......................... subscribed to 
the within instrument and acknowledged that ............ ..................... he executed 
the same for the purposes therein contained. 

In witness whereof I hereunto set my hand 
and official seal. 

.............................. 
Title of Officer 

It appears that the acknowledgement is widely used 

in the united States to prove execution. As to the advan- 

tages and disadvantages of each, the following passage 

from 3 ~merican Law of Property (1952) at 310 is of 

interest. 

As an alternative to certificates of 
acknowledgement, many states allow a 
conveyance to be authenticated by the 
affidavit of a subscribing witness. 
This is the usual method of authentication 
in several provinces of Canada. Theoretically 
it is not as good as a formal acknowledgement 
by the grantor but in practice it is doubtless 
superior. 



The a u t h o r i t y  f o r  t h e  l a s t  sen tence  i s  an a r t i c l e  by 

Wigmore, Notar ies  Who Undermine Our Proper ty  System, 2 2  

I l l .  L. Rev. 748 (1928) .  This a r t i c l e  says  t h a t  abuses 

a r e  f r equen t  i n  t h e  United S t a t e s .  Notar ies  t a k e  an 

acknowledgement s t a t i n g  t h a t  they know t h e  person s i g n i n g  

a s  maker when they do n o t ,  and f o r g e r i e s  a r e  thus  f a c i l i -  

t a t e d .  Wigmore had s e v e r a l  sugges t ions  f o r  making acknow- 

ledgements e f f e c t i v e .  

We do n o t  know t h e  frequency of f o r g e r i e s  i n  Alber ta .  

However t h e r e  a r e  cases  where t h e  wi tness  t akes  t h e  A f f i d a v i t  

of  Execution a l though he  does n o t  i n  f a c t  know t h e  person 

whose purpor ted s i g n a t u r e  he has wi tnessed .  Thus t h e  

purpose of t h e  a f f i d a v i t  i s  de fea t ed ,  and what i s  more 

s e r i o u s ,  t h e  wi tness  i s  making an un t rue  s t a t emen t  under 

oa th .  

What should be  done? I t  would be p o s s i b l e  t o  

r e q u i r e  t h e  s i g n e r  t o  prove h i s  i d e n t i t y  t o  t h e  wi tness  and 

t o  have t h e  a f f i d a v i t  s t a t e  t h a t  t h e  wi tness  i s  s a t i s f i e d  

of t h e  i d e n t i t y .  I t  would b e  p o s s i b l e ,  too ,  t o  have a  

c e r t i f i c a t e  of acknowledgement l i k e  B r i t i s h  Columbia's f o r  

use  a s  an a l t e r n a t i v e  t o  t h e  A f f i d a v i t  of Execution.  Again, 

we could s u b s t i t u t e  an acknowledgement f o r  t h e  a f f i d a v i t  i n  

a l l  c a se s .  W e  r ece ived  two o r  t h r e e  sugges t ions  on t h e s e  

l i n e s .  Another a l t e r n a t i v e  would be t o  abandon t h e  r equ i r e -  

ment of proof of  execut ion i n  a l l  c a se s .  We a r e  n o t  d isposed 

t o  t a k e  t h i s  course ,  though we no te  t h e  fol lowing i tem i n  

t h e  l a s t  Annual Report of t h e  B r i t i s h  Columbia Law Reform 

Commission. I t  says :  

A f f i d a v i t s  of Execution--this  s tudy  was added 
t o  our  program i n  1974. I t  w i l l  e n t a i l  an 
i nqu i ry  i n t o  t h e  e x t e n t  t o  which p r o v i n c i a l  
laws such a s  t h e  Land Regis t ry  Act r e q u i r e  
t h a t  c e r t a i n  t r a n s a c t i o n s  be evidenced by 
a f f i d a v i t s ,  and an examination of t h e  
p r i n c i p l e s  under lying such requirements .  



We think that further examination of this question 

is needed, and WE INVITE COMMENT. 

(b) Illegible Signatures of Commissioners for 
Oaths, Notaries, etc. 

A solicitor pointed out that signatures of 

Commissioners for Oaths are often illegible and that the 

Commissioners should be required to use in addition a 

stamp or printed name. In England the following note 

appears in (1947) 91 Sol. Jo. 340: 

Signature of Commissioners--In a case before 
Vaisey, J., the Judge said that his attention 
had been drawn by various officials of the 
High Court to the fact that in many cases the 
signature of the Commissioners on documents 
was indecipherable. It was desirable that 
in every case it should be possible to identify 
the Commissioner and, unless his signature 
as written was plainly legible, it should be 
further elucidated by means of a rubber 
stamp or otherwise. 

We agree. The only question is as to how to obtain 

compliance. It would be possible to impose a penalty if a 

stamped signature or printed signature were not used to 

supplement the ordinary signature. It would also be possible 

to provide for suspending a Commissioner for Oaths who did 

not comply. We are not at all sure that these sanctions 

would be wise, especially when one bears in mind that 

several classes of persons are commissioners .- ex officio. 

We plan to go into this further with the Attorney General. 

In the meantime WE INVITE COMMENT. 
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( 2 )  A r b i t r a t i o n  A c t ,  R.S.A. 1 9 7 0 ,  c. 2 1  

A s o l i c i t o r  r a i s e d  t h e  problem a s  t o  t h e  r o l e  of  

an a r b i t r a t o r  under t h e  A r b i t r a t i o n  Act. Does he  

r e p r e s e n t  t h e  p a r t y  t h a t  appointed him o r  i s  he completely 

independent? ( A r b i t r a t i o n s  under t h e  Labour A c t  a r e  a  

d i f f e r e n t  ma t t e r  and were n o t  included i n  t h e  s o l i c i t o r ' s  

q u e s t i o n . )  W e  consu l ted  a  number of s o l i c i t o r s  and 

engineers  who have had exper ience wi th  a r b i t r a t i o n s  and 

have completed our  examination of t h e  law. 

I n  t h e  meantime another  s o l i c i t o r  po in ted  o u t  t h a t  

t h e r e  i s  doubt a s  t o  whether t h e  c o u r t  can appo in t  an 

a r b i t r a t o r  where one of t h e  p a r t i e s  r e f u s e s  t o  do s o .  

Our r e sea rch  on t h e s e  ma t t e r s  i s  almost  complete 

and we expec t  soon t o  i s s u e  a  Report o r  Working Paper.  

( 3 )  B u i l d e r s '  Lien Act,  R.S.A. 1970, c. 35 

I n  connection wi th  t h i s  Act we have considered four  

submissions.  W e  s h a l l  now d i s c u s s  them i n  o rde r .  

( a )  Sec t ions  32 and 35: Driden v .  S i e b e r ,  [1974] 
1 W.W.R.  165, r e v ' d .  on appeal  [ I 9 7 4 1  3  W . W . R .  
368 

Sec t ion  32 r e q u i r e s  a  person who has r e g i s t e r e d  a  

l i e n  t o  b r i n g  a c t i o n  wi th in  180 days and t o  f i l e  l i s  pendens. 

Sec t ion  35 empowers t h e  c o u r t  t o  o rde r  c a n c e l l a t i o n  of 

r e g i s t r a t i o n  of t h e  l i e n  where t h e  person a g a i n s t  whom 

t h e  c la im is made has pa id  i n t o  c o u r t  t h e  amount of  c la im.  

The complete s e c t i o n  r eads :  

(1) The c o u r t  may, upon a p p l i c a t i o n  by 
o r i g i n a t i n g  n o t i c e ,  



( a )  o rde r  t h a t  t h e  r e g i s t r a t i o n  of a  
l i e n  be cance l l ed  upon t h e  g iv ing  
of s e c u r i t y  f o r  o r  theplyment i n t o  
c o u r t  of  t h e  amount of  t h e  c la im 
and such c o s t s  a s  t h e  c o u r t  may 
f i x ,  o r  

(b )  o rde r  t h a t  t h e  r e g i s t r a t i o n  of a  
l i e n  be cance l l ed  on any proper 
ground. 

( 2 )  Money pa id  i n t o  c o u r t  r e p l a c e s  t h e  land 
discharged and is s u b j e c t  t o  t h e  c la im 
of a l l  persons  f o r  l i e n s  t o  t h e  same 
e x t e n t  a s  i f  t h e  money had been r e a l i z e d  
by a  s a l e  of  t h e  land i n  an a c t i o n  t o  
enforce  t h e  l i e n .  

One ques t ion  i s  whether l i s  pendens need be f i l e d  

when money has been pa id  i n t o  c o u r t .  Another has t o  do 

wi th  t h e  procedure t h a t  a  person must fol low when he pays 

i n  pursuant  t o  s e c t i o n  35. 

I n  Driden v. S i e b e r ,  Driden was a  p r i n c i p a l  c o n t r a c t o r  

who made a  subcon t r ac t  wi th  S i ebe r .  The l a t t e r  r e g i s t e r e d  

a  l i e n .  To c l e a r  t h e  t i t l e  Driden pa id  i n t o  c o u r t  t h e  amount 

of S i e b e r ' s  claim. S i ebe r  d i d  n o t  b r i n g  a c t i o n  w i t h i n  180 

days and a t  no t ime d i d  he f i l e  l i s  pendens. Driden 

app l i ed  f o r  payment o u t  t o  himseIf of t h e  moneys i n  c o u r t .  

Shannon J. made t h e  o r d e r  because S i ebe r  had no t  brought  

a c t i o n  wi th in  t h e  r equ i r ed  t ime.  By way of dictum Shannon J. 

r e f e r r e d  t o  a  s i t u a t i o n  which was n o t  be fo re  him, namely 

t h a t  of an a c t i o n  commenced i n  t ime b u t  i n  which no l is  - 
pendens was f i l e d .  He po in ted  t o  t h e  a b s u r d i t y  of r e q u i r i n g  

a  p l a i n t i f f  t o  f i l e  l is  pendens where t h e  defendant  has 

p a i a  money i n t o  c o u r t  and recommended an amendment t o  s e c t i o n  

32 " t o  e l i m i n a t e  t h e  need t o  r e g i s t e r  a  c e r t i f i c a t e  of  - l i s  

pendens when money has been pa id  i n t o  c o u r t " .  



Siebe r  appealed.  The Appel la te  Div is ion  he ld  t h a t  

when money i s  pa id  i n t o  c o u r t  s e c t i o n  32 does n o t  apply. 

I n  o t h e r  words t h e r e  i s  no need t o  f i l e  l i s  pendens. 

However, t h e  l i e n  does n o t  exp i r e  a f t e r  180 days. The c o u r t  

went on t o  p o i n t  o u t  t h a t  s e c t i o n  35 i s  s i l e n t  a s  t o  t h e  

procedure when money i s  pa id  i n t o  c o u r t ,  and he ld  t h a t  t h e  

proper  course  i s  f o r  t h e  person paying i n  t o  "ask  t h e  c o u r t  

t o  s e t t l e  t h e  i s s u e  t o  be  decided and d i r e c t  who should be 

t h e  p l a i n t i f f  and who should be  t h e  defendant ."  

I t  i s  now c l e a r  from t h e  judgment of t h e  Appel la te  

Div is ion  t h a t  l i s  pendens need n o t  be f i l e d  when money i s  

pa id  i n t o  c o u r t .  However we th ink  t h a t  it would he lp  t o  

make t h i s  c l e a r  i n  t h e  Act.  

The consequence of t h e  r u l i n g  t h a t  s e c t i o n  32 does 

n o t  apply i s  t h a t  t h e  l i e n h o l d e r  i s  r e l i e v e d  from t h e  duty  

of t a k i n g  proceedings w i th in  180 days. We r a i s e  t h e  

fol lowing quest ion:  Should t h e  Act he changed s o  a s  t o  

r e q u i r e  t h e  l i e n h o l d e r  t o  b r i n g  a c t i o n  w i t h i n  180 days 

no twi ths tanding  payment i n t o  cou r t ?  On t h e  one hand it 

can be argued t h a t  he should n o t  be s o  ob l iged ;  t h a t  t h e  

180-day per iod  i s  f o r  t h e  purpose of speeding up t h e  process  

of g e t t i n g  l i e n s  o f f  t h e  t i t l e ,  and t h a t  once payment has  

been made i n t o  c o u r t  and t h e  l i e n  has been removed from t h e  

t i t l e ,  then t h e  urgency is gone and t h e  c la imant  should 

n o t  have t o  sue  wi th in  180 days .  

On t h e  o t h e r  hand t h e  gene ra l  p o l i c y  of t h e  Act i s  

t o  r e q u i r e  d i s p u t e s  t o  be s e t t l e d  promptly, and one can 

argue t h a t  t h e  c la imant  should be  he ld  t o  t h e  o b l i g a t i o n  

t o  b r i n g  a c t i o n  i n  180 days ,  notwiths tanding payment i n t o  

c o u r t .  I f  he i s  no t  s o  ob l iged  then  t h e r e  could be two 

sets of a c t i o n s ,  those  r e l a t i n g  t o  t h e  moneys i n  c o u r t  and 



t hose  r e l a t i n g  t o  t h e h n d .  Probably t h e  t r i a l  of t h e  l a t t e r  

would have t o  w a i t  t h e  outcome of t h e  t r i a l  of  t h e  former. 

Ten ta t ive ly  we t h i n k  t h a t  a c la imant  t o  moneys i n  

c o u r t  should be r equ i r ed  t o  b r i n g  a c t i o n  wi th in  180 days.  

WE I N V I T E  COMMENT. 

Another p o i n t  t h a t  a r o s e  i n  Driden is t h i s .  S i ebe r  

t h e  l i e n h o l d e r  argued t h a t    rid en's payment i n t o  c o u r t  under 

s e c t i o n  35 was an a c t i o n  i n  which a  l i e n  may be r e a l i z e d  

under s e c t i o n  3 2 .  The Appel la te  Div is ion  seems t o  have 

r e j e c t e d  t h i s  argument. We t e n t a t i v e l y  agree  t h a t  payment 

i n  should n o t  be  t r e a t e d  a s  a  l i e n  a c t i o n  and t h a t  t h e  

Act be  amended t o  make t h i s  c l e a r .  WE I N V I T E  COMMENT. 

The main ques t ion  is  one t h a t  t h e  Appel la te  Div is ion  

had t o  d e a l  w i th  because t h e k t  i s  s i l e n t - - t h a t  is  t o  say  

t h e  procedure on payment i n .  There a r e  two ques t ions .  

(1) Wno should b e  served? For example it could be  

provided t h a t  a l l  persons  w i th  r e g i s t e r e d  l i e n s  be  se rved ,  

o r  even o t h e r s  wi th  i n t e r e s t s  r e g i s t e r e d  on t h e  t i t l e .  

( 2 )  Should t h e  A c t  spec i fy  any o t h e r  s t e p s  t o  be  

taken by t h e  person paying i n ?  The judgment i n  Driden 

po in t s  o u t  t h a t  

. . . it would have been b e t t e r  i f  t h e  
L e g i s l a t u r e  had s p e l l e d  o u t  t h e  procedure 
t o  be followed when moneys were pa id  i n t o  
c o u r t  under s e c t i o n  35, b u t  s i n c e  it has  not  
done s o  t h e  procedure t o  be followed must 
be  decided by r e f e rence  t o  analogous pro- 
v i s i o n s  of t h e  A c t .  

Taking t h e  analogy from o t h e r  p rov i s ions  i n  t h e  A c t ,  t h e  

Appel la te  Divis ion s a i d  "There should be a  d i r e c t i o n  by 



t h e  c o u r t  a s  t o  t h e  procedure when t h e  a p p l i c a t i o n  t o  pay 

t h e  money i n t o  c o u r t  i s  made." This means t h e  d i r e c t i o n  

of an  i s s u e  a s  t o  who w i l l  be p l a i n t i f f  and defendant  and 

poss ib ly  a  p r e - t r i a l  a p p l i c a t i o n  l i k e  t h a t  which i s  

provided i n  s e c t i o n  39 i n  connection wi th  enforcement of 

a  l i e n .  

We doubt t h a t  t h e  person paying i n  should have 

t h e  burden of applying f o r  d i r e c t i o n s ,  and would l i k e  

comment on t h i s  ques t ion :  What procedures ,  i f  any, should 

s e c t i o n  35 s p e l l  o u t  i n  connect ion wi th  payment i n ?  

We mention now a  p o i n t  t h a t  d i d  n o t  a r i s e  i n  Driden, 

b u t  t h a t  i s  analogous t o  t h e  problem we have j u s t  d i scussed .  

I t  has  t o  do wi th  payment i n t o  c o u r t  of t h e  l i e n  fund under 

s e c t i o n  1 8 .  This may be by o r i g i n a t i n g  n o t i c e  of motion. 

The ques t ion  is :  Should t h e  procedures on payment i n  under 

s e c t i o n  18 b e  t h e  same a s  t h o s e a  payment i n  under s e c t i o n  

3 5? 

(b)  Glenway v .  Knobloch, [I9721 6 W . W . R .  513 

This  ca se  d e a l s  w i th  t h e  concept of  " s u b s t a n t i a l  

performance" which f i r s t  appeared i n  t h e  1970 Act.  Sec t ion  

2 (1) ( a )  d e f i n e s  "completion of t h e  c o n t r a c t "  a s  "sub- 

s t a n t i a l  performance, n o t  n e c e s s a r i l y  t o t a l  performance, 

of  t h e  c o n t r a c t " ;  and s e c t i o n  2 ( 2 )  s t a t e s  i n  more d e t a i l  t h e  

meaning of s u b s t a n t i a l  performance. The s u b s t a n t i v e  

p rov i s ion ,  s e c t i o n  30, says  t h a t  a  l i e n  must be  f i l e d  

w i t h i n  35 days. However t h e  fol lowing summary of t h e  

fou r  subsec t ions  shows t h a t  i t  is  hard t o  say when t h e  

concept of " s u b s t a n t i a l  performance" a p p l i e s .  

(1) A l i e n  i n  favour of a  c o n t r a c t o r  o r  

subcon t r ac to r  i n  cases  n o t  o therwise  



provided f o r  may be r e g i s t e r e d  a t  

any time up t o  t h e  completion of t h e  

c o n t r a c t  and wi th in  t h i r t y - f i v e  days 

a f t e r  completion. 

( 2 )  A c la im of l i e n  f o r  m a t e r i a l s  may be 

r e g i s t e r e d  dur ing  t h e  fu rn i sh ing  of 

t h e  m a t e r i a l s  and wi th in  t h i r t y - f i v e  

days a f t e r  t h e  l a s t  of  t h e  m a t e r i a l s  

i s  furn i shed .  

(3 )  A l i e n  f o r  t h e  performance of s e r v i c e s  

may be r e g i s t e r e d  dur ing  t h e  performance 

of t h e  s e r v i c e s  and wi th in  t h i r t y - f i v e  

days a f t e r  performance of t h e  s e r v i c e s  

i s  completed. 

( 4 )  A l i e n  f o r  w a g e s  may be r e g i s t e r e d  a t  

any t i m e  dur ing  t h e  performance of t h e  

work f o r  which t h e  wages a r e  claimed and 

w i t h i n  t h i r t y - f i v e  days a f t e r  completion 

of t h e  work. 

I t  w i l l  be  seen t h a t  subsec t ion  (1) is t h e  only 

p rov i s ion  t h a t  uses  t h e  phrase  "completion of t h e  c o n t r a c t " .  

The s u b s t a n t i a l  performance concept a p p l i e s  t o  t h a t  sub- 

s e c t i o n ,  b u t  then two ques t ions  a r i s e .  To what c o n t r a c t s  

does subsec t ion  (1) apply? Does t h e  concept apply t o  any 

of t h e  o t h e r  subsec t ions?  (For an a n t i c i p a t i o n  of t h e s e  

ques t ions  s e e  Comment: Bu i lde r s '  Lien Act by W .  H .  Hur lbur t  

( 1 9 7 1 ) , I X ,  A l t a .  Law Rev. 407 a t  420-21.) 

I n  Glenway t h e  f a c t s  were t hese .  Glenway had a  

subcon t r ac t  t o  supply doors and windows f o r  some $5,300 



They were p u t  i n  dur ing t h e  summer. Then i n  December t h e r e  

were two smal l  i tems: one f o r  $14.00 f o r  w e a t h e r s t r i p  and 

f i n a l  adjustment of doors  and t h e  o t h e r  of $20.36 f o r  two 

windowpanes t h a t  had broken. Glenway then r e g i s t e r e d  a  

l i e n  w i t h i n  t h i r t y - f i v e  days. The Chambers judge he ld  

t h a t  t h e  r e g i s t r a t i o n  was too  l a t e .  Glenway appealed and 

i t s  appeal  was allowed. M r .  J u s t i c e  Kane he ld  t h a t  t h e  

" s u b s t a n t i a l  performance" prov is ion  d i d  n o t  apply.  The 

c o n t r a c t  was n o t  w i th in  subsec t ion  (1).  I t  was e i t h e r  f o r  

m a t e r i a l s  o r  s e r v i c e s  o r  bo th  and t h e  l i e n  was r e g i s t r a b l e  

w i th in  t h i r t y - f i v e  days of t h e  fu rn i sh ing  of t h e  l a s t  

m a t e r i a l s  and performance of t h e  l a s t  s e r v i c e s .  

M r .  J u s t i c e  Clement he ld  t h a t  a s  a  subcon t r ac to r  

Glenway was wi th in  subsec t ion  (1) even though i t s  subcont rac t  

was f o r  t h e  supply of m a t e r i a l s .  Thus t h e  concept of 

" s u b s t a n t i a l  performance" a p p l i e s .  However M r .  J u s t i c e  

Clement he ld  t h a t  t h i s  p rov i s ion  merely c r e a t e s  a  r e b u t t a b l e  

presumption and t h a t  on t h e  f a c t s  Glenway had r e b u t t e d  it. 

Thus t h e  l i e n  was r e g i s t e r e d  i n  time. Chief J u s t i c e  Smith 

concurred wi th  bo th  judgments. 

Glenway reduces t h e  scope of t h e  s u b s t a n t i a l  per-  

formance p rov i s ion  and l eaves  i t s  a p p l i c a t i o n  unce r t a in .  

This i s  u n s a t i s f a c t o r y  bo th  from t h e  s t andpo in t  of t h e  

c la imant  and t h e  person a g a i n s t  whom he c la ims.  

Our t e n t a t i v e  opinion i s  t h a t  t h e  " s u b s t a n t i a l  

performance" concept i s  sound and t h a t  t h e  Act should be 

amended s o  a s  t o  r e v i t a l i z e  it. Seve ra l  p rov i s ions  a r e  

involved.  The d e f i n i t i o n  of "completion of c o n t r a c t "  i n  

s e c t i o n  2 ( l )  ( a )  descr ibed  above, should apply s p e c i f i c a l l y  

t o  subcon t r ac t s .  A t  p r e s e n t  time t h e r e  i s  doubt t h a t  it 

does.  



I n  connect ion w i t h  s e c t i o n  2 ( 2 ) ,  which s e t s  o u t  t h e  

circumstances i n  which a  c o n t r a c t  " s h a l l  be deemed t o  be 

s u b s t a n t i a l l y  performed", it w i l l  be r e c a l l e d  t h a t  Clement J.  

he ld  " t h e s e  words c r e a t e  merely a  r e b u t t a b l e  presumption".  

The presumption should be  conc lus ive .  

A s  f o r  s e c t i o n  30, it was t h e  e x i s t e n c e  of subsec t ions  

( 1 ) - ( 3 )  t h a t  c r e a t e d  t h e  problem i n  Glenway. To g i v e  t o  

t h e  concept of s u b s t a n t i a l  performance t h e  e f f e c t  it should 

have our  t e n t a t i v e  opinion i s  t h a t  subsec t ion  (1) should 

be made a  gene ra l  p rov i s ion  cover ing a l l  c o n t r a c t s  and 

subcon t r ac t s  and t h a t  subsec t ions  ( 2 )  and (3 )  be repea led .  

There seems t o  be no reason why " s u b s t a n t i a l  performance" 

should n o t  apply t o  c o n t r a c t s  t o  f u r n i s h  m a t e r i a l s  o r  t o  

perform s e r v i c e s .  I f  t h i s  were done then subsec t ions  (1)- 

(3 )  could be combined i n  one subsec t ion  t o  which t h e  "sub- 

s t a n t i a l  performance" prov is ion  would apply.  This  l eaves  

t h e  ma t t e r  of a  l a b o u r e r ' s  l i e n  f o r  wages. Should t h e  

" s u b s t a n t i a l  performance" r u l e  apply i n  t h i s  case?  I f  

t h a t  r u l e  i s  b a s i c a l l y  sound, then except ions  t o  it should 

be avoided.  We r e a l i z e  of course  t h a t  t h e  concept  of  

" s u b s t a n t i a l  performance" may seem i n a p p r o p r i a t e  t o  a  c la im 

f o r  wages. WE I N V I T E  COMMENT a s  t o  t h e  d e s i r a b i l i t y  of 

e s t a b l i s h i n g  t h e  " s u b s t a n t i a l  performance" concept f o r  

a l l  c o n t r a c t s  and subcon t r ac t s ,  and whether it should be  

adapted t o  c la ims f o r  wages. 

This  l e a d s  us t o  mention a  problem t h a t  d i d  n o t  

e n t e r  i n t o  Glenway, b u t  i s  r e l a t e d  t o  it. 

We r e f e r  t o  t h e  holdback p rov i s ions .  Sec t ion  1 5 ( 2 )  

s ays  t h a t  t h e  owner i n  making payments under h i s  c o n t r a c t  

s h a l l  " r e t a i n  f o r  t h e  t ime l i m i t e d  by s e c t i o n  30 an amount 

equa l  t o  f i f t e e n  pe r  c e n t  of  t h e  va lue  of t h e  work a c t u a l l y  



done." I f  t h e  " s u b s t a n t i a l  performance" r u l e  were made 

a p p l i c a b l e  t o  t h e  owner 's  c o n t r a c t ,  then t h e  owner would n o t  

be  ob l iged  t o  r e t a i n  t h e  holdback u n t i l  f i n a l  completion 

of t h e  l a s t  subcon t r ac t  o r  t h e  f i n a l  day of l abour ,  bu t  

might pay it o u t  a f t e r  t h i r t y - f i v e  days from s u b s t a n t i a l  

completion of t h e  p r i n c i p a l  c o n t r a c t .  

This scheme might t o  some e x t e n t  p r e j u d i c e  t h e  c la im 

a g a i n s t  t h e  holdback of subcon t r ac to r s  and wage e a r n e r s ,  

e s p e c i a l l y  where t h e i r  subcon t r ac t s  o r  wages come a t  a  

t ime nea r  t h e  completion of t h e  p r i n c i p a l  c o n t r a c t .  A s  

t h e  law s t a n d s  now and e s p e c i a l l y  s i n c e  Glenway, t h e  owner 

must r e t a i n  t h e  holdback u n t i l  t h e  very l a s t  n a i l  i s  d r iven .  

This  slows t h e  flow of moneys i n  t h e  c o n s t r u c t i o n  cha in  

whereas we t h i n k  t h e  flow should be a c c e l e r a t e d .  The 

r e l e a s e  of t h e  holdback on t h e  b a s i s  of s u b s t a n t i a l  

completion would ach ieve  t h i s  end. On balance our  t e n t a t i v e  

view i s  i n  favour of t h i s  po l i cy  even though t h e  r e s u l t  may 

be t h a t  t h e  subcon t r ac to r s  o r  wage e a r n e r s  whose l i e n s  

a r i s e  nea r  t h e  completion of t h e  main c o n t r a c t  might l o s e  

t h e  b e n e f i t  of t h e  holdback. 

Another p rov i s ion  connected wi th  holdbacks i s  s e c t i o n  

1 6  which permits  t h e  owner t o  pay o u t  f i f t e e n  pe r  c e n t  of 

Lhe amount of  subcon t r ac t s .  This p rov i s ion ,  t oo ,  i s  designed 

t o  speed up t h e  flow of funds by a l lowing t h e  e a r l y  payment 

of  t h e  p o r t i o n  of t h e  holdback r e l a t i n g  t o  a  s p e c i f i c  

subcon t r ac t .  Our t e n t a t i v e  opinion i s  t h a t  i n  o rde r  t o  

be e f f e c t i v e  it should a l low t h e  payment t o  be made a f t e r  

t h e  s u b s t a n t i a l  completion of t h e  subcon t r ac t .  The r e s u l t  

would be  t h a t  t h e  supe rv i so r  would have t o  c e r t i f y  completion 

when t h e r e  has been s u b s t a n t i a l  performance. 

Another p o i n t  connected wi th  s e c t i o n  16 i s  t h i s .  The 

e f f e c t  of a  payment under s e c t i o n  1 6  i s  n o t  c l e a r .  We th ink  



t h a t  t h a t  s e c t i o n  should o p e r a t e  t o  e x t i n g u i s h  t h e  l i e n  n o t  

only  of t h e  c o n t r a c t o r  o r  subcont rac tor  t o  whom t h e  payment 

is made, b u t  a l s o  t h e  l i e n s  of t hose  c la iming under him. 

WE INVTE COMMENT on a l l  t h e  p o i n t s  r a i s e d  i n  t h i s  

d i s cus s ion  of t h e  problems a r i s i n g  from Glenway. 

(c)  S e c t i o n  38 (3)  

I n  connect ion wi th  proceedings t o  enforce  t h e  l i e n ,  

s e c t i o n  36 p r e s c r i b e s  t h e  p a r t i e s  and s e c t i o n  37 provides  

f o r  s e r v i c e  of t h e  s ta tement  of  claim. Then s e c t i o n  38 i n  

a d d i t i o n  t o  p rov id ing  t h e  time f o r  f i l i n g  of s ta tement  of 

de fense ,  says  i n  subsec t ion  ( 3 )  : 

A t  any t i m e  fo l lowing s e r v i c e  of s t a t emen t  
of c la im upon him, a  p a r t y  may f i l e  w i th  
t h e  c l e r k  of t h e  c o u r t  and s e r v e  upon any 
l i e n h o l d e r  a  n o t i c e  t o  prove l i e n  i n  t h e  
p re sc r ibed  form. 

Tne submission t o  us s t a t e d  t h a t  ca ses  have a r i s e n  i n  

which a  l i e n  c la imant  has i s sued  a  s ta tement  of  c la im,  b u t  

f o r  t a c t i c a l  reasons  has r e f r a i n e d  from se rv ing  it. This 

is u n f a i r  t o  t h e  o t h e r  p a r t i e s .  The sugges t ion  i s  t h a t  

s e c t i o n  38(3)  be  amended s o  t h a t  it w i l l  apply a t  any 

time fol lowing t h e  i s s u e  of t h e  s ta tement  of c la im.  Our 

t e n t a t i v e  opinion i s  t h a t  t h e  suggest ion i s  sound. 

(d )  Sec t ion  4 0  ( 2 )  and (3)  

The c a s e  t h a t  r a i s e d  t h i s  ques t ion  was b a s i c a l l y  

a s  fol lows.  The owner of t h e  b u i l d i n g  became bankrupt be fo re  

t h e  b u i l d i n g  was completed. H number of l i e n s  had been 

f i l e d .  The t r u s t e e  i n  bankruptcy r equ i r ed  funds t o  p r o t e c t  

the  b u i l d i n g  from weather and vandalism. Accordingly he 



app l i ed  t o  t h e  mortgagee t o  advance funds t o  p r o t e c t  t h e  

s e c u r i t y .  The mortgagee wanted assurance t h a t  any advance 

would have p r i o r i t y  over t h e  l i e n s .  Sec t ion  40(2)  and ( 3 )  

provide  f o r  t h i s  s i t u a t i o n ,  bu t  only  where a  s ta tement  of  

c la im has  been i s sued .  I n  t h e  ca se  brought t o  our  a t t e n t i o n ,  

no a c t i o n  had been s t a r t e d .  The t r u s t e e  i n  bankruptcy was 

compelled t o  apply under t h e  J u d i c a t u r e  A c t  f o r  an o rde r  

appoin t ing  himself a s  r e c e i v e r  t o  r e c e i v e  t h e  funds from 

t h e  mortgagee. I t  was then necessary t o  persuade t h e  

l i e n h o l d e r s  t o  g i v e  p r i o r i t y  t o  t h e  mortgage. The sugges t ion  

i s  t h a t  s e c t i o n  4 0 ( 2 )  and (3)  be amended s o  t h a t  any i n t e r e s t e d  

p a r t y  can invoke t h e i r  p rov i s ions  even though an a c t i o n  has 

n o t  been s t a r t e d .  P a r e n t h e t i c a l l y  we no te  t h a t  i n  Manitoba, 

where t h e  s t a t u t e  has no s e c t i o n  l ike  our  s e c t i o n  4 0 ,  t h e  

Court  of Appeal upheld an o rde r  appoin t ing  a  r e c e i v e r  of  

t h e  balance of mortgage moneys wi th  p r i o r i t y  over  r e g i s t e r e d  

l i e n s .  The Court  of Queen 's  sench had i n h e r e n t  j u r i s d i c t i o n  

t o  make such an o rde r  (Col lege dousing Co-op. v .  Baxte r ,  

[1975] 1 W . W . R .  311) .  

WE WOULD LIKE COMMENT on a l l  t h e  above p o i n t s .  

( 4 )  Proceedings a g i n s t  t h e  Crown A c t ,  R.S.A. 1 9 7 0 ,  c .  285 

Sec t ion  1 4  s ays  t h a t  i n  proceedings a g a i n s t  t h e  

Crown t h e  t r i a l  s h a l l  be wi thout  a  jury.  The ques t ion  i s  

whether t h i s  s e c t i o n  should be  removed, s o  t h a t  t h e  gene ra l  

law a s  t o  t r i a l  by jury w i l l  apply.  A l l  o f  t h e  Crown 

Proceedings Acts t h a t  w e  have examined inc lud ing  t h a t  of  

Great  B r i t a i n  and t h e  Uniform Act and t h e  new B r i t i s h  

Columbia A c t  have a  p rov is ion  t h e  same a s  ours .  W e  have 

n o t  y e t  decided whether t h e r e  i s  any adequate po l i cy  

whereby t h e  Crown should be i n  a d i f f e r e n t  p o s i t i o n  from 

any o t h e r  defendant ,  and a r e  looking i n t o  it f u r t h e r .  



(5)  Real E s t a t e  Agents'  Licensing Act,  R.S.A. 1 9 7 0 ,  c .  311 

Real e s t a t e  agents  must pu t  up a  bond ( s e c t i o n  1 0 ) .  

I t  i s  f o r  t h e  b e n e f i t  of persons  who s u f f e r  from t h e  f r aud  

of a  r e a l  e s t a t e  agent  ( s e c t i o n  1 4 ) .  Sec t ion  15 provides  

f o r  t h e  d i s p o s i t i o n  of t h e  proceeds of a  f o r f e i t e d  bond. 

Normally t h e s e  proceeds a r e  pa id  i n t o  c o u r t .  However t h e  

s e c t i o n  i s  n o t  c l e a r  a s  t o  how and when a  c r e d i t o r  can o b t a i n  

payment ou t .  We have taken t h i s  up wi th  t h e  Department 

of  Consumer A f f a i r s  and expec t  t o  dec ide  be fo re  long 

whether t o  make a  recommendation. 

( 6 )  Se i zu re s  Act,  R.S .A.  1970, c .  3 3 8  

W e  r ece ived  fou r  l e t t e r s  i n  connect ion wi th  t h i s  

Act. One of them r e f e r r e d  t o  an a r t i c l e  t h a t  d e s c r i b e s  

abuses by persons  repossess ing  proper ty .  A s  b e s t  we can 

t e l l ,  this a r t i c l e  descr ibed  t h e  p o s i t i o n  i n  provinces  

where t h e  c r e d i t o r  may appoin t  h i s  own b a i l i f f  and n o t  t o  

A lbe r t a  where s e i z u r e s  a r e  made through t h e  s h e r i f f .  

W e  now d e s c r i b e  t h e  problems r a i s e d  i n  t h e  o t h e r  

t h r e e  l e t t e r s .  

( a )  The f i r s t  has t o  do wi th  Not ice  of Se izure .  

S e c t i o n  25 says  t h a t  s e i z u r e  i s  e f f e c t e d  by Notice of 

Se izure .  The b a i l i f f  may s e r v e  it on t h e  deb to r ,  o r  a t t a c h  

it t o  t h e  goods o r  p o s t  it on t h e  premises on which t h e  

goods a r e  s e i zed .  

The proper  g iv ing  of n o t i c e  i s  e s p e c i a l l y  important  

because t h e  form of Notice of Object ion accompanies it. 



The submission t o  us was i n  t h e  form of a  copy 

of a  l e t t e r  from t h e  s o l i c i t o r  t o  t h e  At torney General i n  

1965. The complaint  i s  twofold: 

(1) t h a t  t h e  goods a r e  sometimes i n  t h e  

possess ion  of a  t h i r d  p a r t y ,  e . g . ,  

one wi th  a  possessory l i e n ,  and t h a t  

t h e  goods a r e  s e i z e d  and removed 

wi thout  any n o t i c e  t o  him s o  t h a t  he 

is depr ived of h i s  l i e n ;  

( 2 )  t n a t  sometimes, e s p e c i a l l y  i n  t h e  ca se  

of motor v e h i c l e s ,  t h e  Not ice  of 

Se i zu re  i s  a t t ached  t o  t h e  v e h i c l e  

and t h a t  t h e  v e h i c l e  i s  thereupon 

removed. 

We f i n d  it hard t o  p i c t u r e  t h e  s i t u a t i o n  i n  which 

t h e  person wi th  t h e  possessory l i e n  does n o t  know t h e  goods 

have been s e i z e d .  A s  t o  t h e  second s i t u a t i o n ,  aga in  we do 

n o t  know how o f t e n  t h e  b a i l i f f  fo l lows t h e  p r a c t i c e  of 

a f f i x i n g  t h e  n o t i c e  t o  t h e  goods and then  removing them 

wi thout  t h e  d e b t o r ' s  knowledge. 

The s o l i c i t o r ' s  sugges t ion  t o  so lve  t h e  f i r s t  problem 

i s  t o  r e q u i r e  t h e  b a i l i f f ,  where he p o s t s  t h e  n o t i c e  on t h e  

premises under s e c t i o n  2 5 ( l ) ( c )  t o  p o s t  t h e  n o t i c e  s o  it 

w i l l  "come t o  t h e  a t t e n t i o n  of t h e  deb to r  and o t h e r s  imme- 

d i a t e l y  concerned wi th  t h e  goods." The s o l i c i t o r ' s  suggested 

s o l u t i o n  t o  t h e  second problem i s  t o  amend s e c t i o n  2 5 ( l ) ( b )  

t o  make it c l e a r  t h a t  t h e  n o t i c e  should be  a t t a c h e d  t o  t h e  

goods only when they a r e  n o t  being removed. 

We a r e  looking f u r t h e r  i n t o  t h i s  ma t t e r  and i n  t h e  

meantime would WELCOME COMMENT. 



(b)  The second submission has t o  do wi th  l a t e  

f i l i n g  of a  Notice of Object ion.  Sec t ion  28 r e q u i r e s  t h e  

deb to r  t o  f i l e  Not ice  of Object ion wi th in  1 4  days.  Sec t ion  

29 says  t h a t  when t h e  deb to r  f i l e s  Not ice  of Object ion t h e  

c r e d i t o r  may apply f o r  an Order f o r  S a l e .  Sec t ion  30 d e a l s  

w i th  t h e  s i t u a t i o n  where t h e  deb to r  has  n o t  f i l e d  Notice 

of Object ion wi th in  1 4  days.  Three a l t e r n a t e  courses  a r e  

s e t  o u t ,  a l l  of  which provide f o r  s a l e  by one method o r  

another .  There is no need f o r  an Order f o r  Sale, and indeed 

t h e  Appel la te  Div is ion  has he ld  i n  Reid v. Lindys (1958) ,  24 

W.W.R. 620 t h a t  t h e  c o u r t  has no j u r i s d i c t i o n  t o  g r a n t  an 

Order f o r  S a l e  where no Not ice  of Object ion has been f i l e d .  

The problem t h a t  a s o l i c i t o r  brought t o  our  a t t e n t i o n  is 

t h i s .  A f t e r  t h e  1 4  days have exp i r ed  t h e  c r e d i t o r  may 

i n s t r u c t  t h e  s h e r i f f  t o  s e l l  t h e  goods under s e c t i o n  3 0 ( l )  ( a ) .  

Then a f t e r  t h e  s a l e  has  been a d v e r t i s e d  t h e  deb to r  may send 

i n  h i s  Not ice  of Object ion.  The l e t t e r  po in ted  o u t  t h a t  

t h e  p r a c t i c e  i s  f o r  t h e  s h e r i f f  t o  s t o p  t h e  s a l e  s o  t h a t  

t h e  c r e d i t o r  must apply f o r  an Order f o r  S a l e ,  a t  cons ide rab le  

a d d i t i o n a l  c o s t .  This p r a c t i c e  of t h e  s h e r i f f  i s  i n  f a c t  

o b l i g a t o r y  on him, a t  l e a s t  s i n c e  t h e  dec i s ion  of t h e  

Appel la te  Div is ion  i n  Re I n d u s t r i a l  Acceptance Corporat ion 

( 1 9 6 0 ) ,  32 W.W.R. 547. I n  cons t ru ing  toge the r  s e c t i o n s  26-29 

and 34 t h e  a o u r t  he ld  t h a t  a  Notice of Object ion i s  e f f e c t i v e  

even though it i s  f i l e d  a f t e r  1 4  days. 

I t  could be  argued t h a t  t h e  deb to r  who has  f a i l e d  

t o  f i l e  Not ice  of Object ion wi th in  1 4  days should be  r equ i r ed  

t o  t a k e  t h e  i n i t i a t i v e  by applying f o r  a  Res t r a in ing  Order 

under s e c t i o n  34. However t h i s  would r e p r e s e n t  an important  

change i n  e s t a b l i s h e d  po l i cy  and a t  t h e  moment w e  a r e  no t  

prepared t o  dep r ive  t h e  deb tor  of  t h e  r i g h t  t o  f i l e  Not ice  

of Object ion a f t e r  1 4  days.  On t h e  o t h e r  hand t h e  p r e s e n t  

law may be u n f a i r  t o  t h e  c r e d i t o r .  WE I N V I T E  COMMENT. 



(c)  The t h i r d  submission has t o  do wi th  a  s p e c i a l  

s i t u a t i o n - - t h a t  of  t h e  l e s s o r  of c h a t t e l s .  Assuming t h e  

l e s s e e  d e f a u l t s  i n  payment of r e n t  then  t h e  l e s s o r  might 

cons ider  whether t o  t a k e  possess ion  of t h e  goods h imse l f ,  

o r  t o  rep levy  them, o r  t o  proceed under t h e  Se i zu re s  Act.  

General ly  t h e  law of A lbe r t a  discourages  s e l f h e l p  by 

c r e d i t o r s ,  s o  t h e  choice  is  r e a l l y  between r e p l e v i n  and 

d i s t r e s s  under t h e  Se i zu re s  Act.  The submission t o  us s t a t e s  

t n a t  some s h e r i f f s  d e c l i n e  t o  proceed under t h e  Se i zu re s  

Act. Presumably t h a t  procedure is l e s s  expensive and 

more exped i t i ous  than r ep l ev in .  

I t  is r e l e v a n t  t o  ask  whether t h e  Se i zu re s  Act 

now a p p l i e s  t o  t h i s  type of repossess ion .  Sec t ion  18 says  

t h a t  every d i s t r e s s  i s  t o  be made by t h e  s h e r i f f .  Sec t ion  

2 ( c )  s ays  t h a t  " d i s t r e s s "  means every th ing  done i n  t h e  

e x e r c i s e  of a  power of d i s t r e s s .  Sec t ion  2 ( g )  says  t h a t  

"power of d i s t r e s s "  i s  t h e  r i g h t  t h a t a p e r s o n  has  t o  

enforce  payment a g a i n s t  goods o r  t h e  t ak ing  of goods o u t  

of t h e  possess ion  of ano ther  o therwise  than by w r i t  of  

execut ion .  

Assuming t h a t  t h e  s h e r i f f  has a u t h o r i t y  t o  make t h e  

s e i z u r e  under t h e  above p rov i s ions  then  obviously  it i s  

i n a p p r o p r i a t e  t o  apply t h e  p rov i s ions  f o r  s a l e .  

I f  t h e r e  i s  no Notice of Object ion then  s e c t i o n  28 

says  t h a t  t h e  goods s e i z e d  may be disposed of "according t o  

law". Sec t ion  30 has d e t a i l e d  p rov i s ions  a s  t o  t h e  method 

of s a l e  where t h e r e  has been no Not ice  of Object ion.  There 

appears  t o  be  no s p e c i f i c  p rov i s ion  a u t h o r i z i n g  t h e  r e t u r n  

t o  t h e  l e s s o r  of l ea sed  c h a t t e l s .  



Where Not ice  of Object ion has  been f i l e d  s e c t i o n  

2 9  p rov ides  f o r  a p p l i c a t i o n  t o  t h e  c o u r t  f o r  an o rde r  f o r  

removal and s a l e  o r  f o r  removal o r  s a l e .  I t  i s  a rguable  

t h a t  t h e  power t o  o r d e r  removal i nc ludes  t h e  power t o  

o r d e r  r e s t o r a t i o n  of t h e  c h a t t e l  t o  t h e  l e s s o r .  I f  t h i s  

is n o t  s o  then it is p o i n t l e s s  f o r  t h e  l e s s o r  t o  proceed 

by way of s e i z u r e ,  even though t h e  Act d e f i n e s  h i s  r i g h t  

t o  possess  a s  a  power of d i s t r e s s .  

W e  a r e  advised t h a t  sometimes t h e  l e a s e  provides  

f o r  a  refund on completion of t h e  l e a s e  where t h e  t o t a l  

payments exceed t h e  t r u e  d e p r e c i a t i o n .  I n  a d d i t i o n  t h e r e  

may be a  d i s p u t e  a s  whether t h e  r e n t  i s  i n  a r r e a r s .  I n  

view of t h e s e  f a c t s  t h e  l e s s e e  should have an oppor tun i ty  

t o  o b j e c t  t o  t h e  l e s s o r ' s  proceedings t o  r eposses s .  A s  we 

s e e  t h e  problem it can be p u t  i n  t h e  form of t h r e e  ques t ions :  

(1) Should t h e  l e s s o r  be a b l e  t o  e f f e c t  

s e i z u r e  under t h e  Se i zu re s  Act? 

( 2 )  I f  s o  should t h e  Se i zu re s  Act be amended 

s p e c i f i c a l l y  t o  enable  t h e  s h e r i f f  t o  

r e s t o r e  possess ion  t o  t h e  l e s s o r ?  

( 3 )  What s a fegua rds ,  i f  any, should be 

a f forded  t o  t h e  l e s s e e  i f  he does n o t  f i l e  

Not ice  of Object ion? (Presumably i f  he 

f i l e s  Notice of Object ion he w i l l  be 

e n t i t l e d  t o  be heard on t h e  l e s s o r ' s  

a p p l i c a t i o n  f o r  an o rde r  r e s t o r i n g  

possess ion t o  him.) 



( 7 )  S t a t u t e  of Frauds 29  Car. 2 ,  c .  3 

The sugges t ion  was t o  examine t h i s  s t a t u t e  w i th  

a  view t o  r epea l .  The important  s e c t i o n  4 of  t h e  o r i g i n a l  

Engl i sh  s t a t u t e  i s  s t i l l  i n  f o r c e  i n  A lbe r t a ,  and s e c t i o n  

1 7  i s  i n  t h e  S a l e  of Goods Act.  We had a  r e sea rch  paper 

prepared l a s t  summer and on s tudying  it decided t o  t a k e  

t h i s  s u b j e c t  on a s  a  major p r o j e c t .  More work w i l l  be  

r e q u i r e d  be fo re  w e  a r e  i n  a  p o s i t i o n  t o  produce a  Report 

o r  Working Paper.  

(8 )  Su rv iva l  of  Actions ( e s p e c i a l l y  t h e  c l a i m  f o r  l o s s  
of expec t a t i on  of l i f e )  

The ques t ion  h e r e  i s  whether t o  a b o l i s h  t h e  c la im f o r  

l o s s  of  expec t a t i on  of l i f e  i n  an a c t i o n  by an e s t a t e  where 

t h e  v i c t im  has d ied .  I n  our  op in ion  t h i s  ma t t e r  could n o t  

be d e a l t  wi th  a s  a  smal l  p r o j e c t .  We decided t o  t ake  on 

a s  a  major p r o j e c t  t h e  examination of t h e  Uniform S u r v i v a l  

of Act ions  Act ,  which abo l i shes  t h e  c la im f o r  l o s s  of expec- 

t a t i o n .  We have r e c e n t l y  i s sued  a  Working Paper w i th  a  

view t o  ob ta in ing  t h e  views of members of  t h e  l e g a l  p ro fe s s ion  

a s  w e l l  a s  of o t h e r s .  

MATTERS THAT HAVE BEEN INCLUDED I N  
EXISTING MAJOR PROJECTS 

A s u b s t a n t i a l  number of submissions have t o  do wi th  

ma t t e r s  t h a t  a r e  a l r eady  on our  agenda. We s h a l l  h e r e  l i s t  

them and p o i n t  o u t  t h e  p r o j e c t  i n  which they w i l l  be  examined. 

(1) Common Law Spouses 

One l e t t e r  proposed an examination of A lbe r t a  law to 

s e e  t o  what e x t e n t ,  if any, A lbe r t a  should recognize  t h i s  



s t a t u s .  The Workers' Compensation Act and t h e  Crimes 

Compensation Act a l r eady  do s o .  I n  B r i t i s h  Columbia t h e  

Family Re la t ions  Act a l s o  recognizes  it. We have had a  

r e sea rch  paper prepared on t h e  s u b j e c t .  We p lan  t o  d e a l  

w i t h  t h i s  a s  p a r t  of  our  Family Law P r o j e c t .  I t  is too  

e a r l y  t o  say whether we s h a l l  recommend g e n e r a l  r ecogn i t i on  

of t h e  s t a t u s  o r  even r ecogn i t i on  i n  connect ion wi th  s p e c i f i c  

m a t t e r s ,  e . g . ,  t h e  Family Re l i e f  Act and t h e  F a t a l  Accidents 

Act ,  and suppor t .  

( 2 )  J u d i c a t u r e  Act,  R.S.A. 1970, c .  193, and Divorce Act,  
R.S.C. 1 9 7 0 ,  c .  D-8 (Res t r a in ing  Orders)  

We rece ived  s e v e r a l  sugges t ions  i n  connect ion wi th  

r e s t r a i n i n g  o r d e r s  and a l s o  i n  connection wi th  t h e  r i g h t  

of a  non-owning spouse t o  remain i n  t h e  home pending t h e  

hear ing  of a  p e t i t i o n  f o r  d ivo rce  o r  an a c t i o n  f o r  j u d i c i a l  

s e p a r a t i o n .  We a r e  examining t h e s e  ma t t e r s  i n  connect ion 

wi th  Matrimonial Proper ty .  

(3 )  L imi t a t i on  of Act ions ,  R.S.A. 1970, c .  2 0 9  

A s o l i c i t o r  r a i s e d  t h e  ma t t e r  of  t h e  l i m i t a t i o n  

per iod  f o r  a c t i o n s  a g a i n s t  h o s p i t a l s  under p a r t  9 of t h e  

L imi t a t i ons  Act. We have on our  agenda t h e  re-examination 

of t h e  whole of t h i s  s t a t u t e ,  and w i l l  cons ider  i n  t h a t  

p r o j e c t  t h e  l i m i t a t i o n  per iod  f o r  a c t i o n s  a g a i n s t  h o s p i t a l s .  

(4) Land T i t l e s  Act,  R.S.A. 1 9 7 0 ,  c .  198 

We rece ived  s i x  submissions,  which we now d e s c r i b e  



( a )  The r e l a t i o n  between s .  6 1  of t h e  Land 
T i t l e s  Act and s.  35 of t h e  J u d i c a t u r e  

Sec t ion  6 1  d e a l s  wi th  t h e  s i t u a t i o n  where a  

mortgagor subsequent ly  t r a n s f e r s  t h e  land.  The s e c t i o n  

provides  t h a t  t h e r e  i s  implied a  covenant by t h e  t r a n s f e r e e  

t h a t  he w i l l  pay t h e  mortgage deb t .  This p rov i s ion  has 

always been i n  t h e  Land T i t l e s  Act. The J u d i c a t u r e  Act 

i n  s.  3 4  b a r s  a c t i o n s  by t h e  mortgagee on t h e  covenant 

f o r  payment b u t  then  s. 35 makes an except ion i n  t h e  c a s e  

of a  mortgage by a  corpora t ion .  The s o l i c i t o r  p o i n t s  o u t  

t h a t  a  co rpo ra t e  mortgagor may t r a n s f e r  t h e  land t o  an 

i n d i v i d u a l  and t h a t  conversely  an i n d i v i d u a l  mortgagor may 

t r a n s f e r  t h e  land t o  a  co rpo ra t ion .  The r e s u l t  seems t o  

be t h a t  i n  t h e  f i r s t  c a se  t h e  i n d i v i d u a l  t r a n s f e r e e  i s  n o t  

p r o t e c t e d  a g a i n s t  an a c t i o n  on t h e  covenant and t h a t  i n  

t h e  second c a s e  t h e  co rpo ra t e  mortgagor i s .  I f  t h i s  i s  

t h e  c a s e  t hen  t h e  po l i cy  of t h e  J u d i c a t u r e  Act i s  subver ted .  

(b )  The Assurance Fund 

The submission i s  t h a t  t h e r e  a r e  t oo  many o b s t a c l e s  

i n  t h e  way of c o l l e c t i n g  from t h e  fund. 

( c )  Sec t ions  106 and 107 

These p rov i s ions  f o r b i d  t h e  i n c l u s i o n  i n  a  c o n d i t i o n a l  

s a l e  agreement of a  mortgage on land.  The submission asks  

f o r  r econs ide ra t ion  of t h e s e  p rov i s ions .  

(d )  Time of Expiry of Judgment 

Seve ra l  s o l i c i t o r s  p o i n t e d a t  t h a t  an a c t i o n  on a  

judgment must be  brought w i t h i n  10 y e a r s  whereas under 



s. 128 of t h e  Land T i t l e s  Act a  w r i t  l a s t s  f o r  6 yea r s  and 

may be renewed. The sugges t ion  i s  t h a t  t h e s e  p rov i s ions  

should be  made t o  d o v e t a i l .  

( e )  S t r i n g e n t  a c c e l e r a t i o n  c l a u s e s  on t r a n s f e r  of 
mortgaged land wi thout  consent  of mortgagee 

On occasion mortgages provide t h a t  should t h e  

mortgagor t r a n s f e r  t h e  land ,  then  t h e  a c c e l e r a t i o n  c l a u s e  

w i l l  t a k e  e f f e c t .  The p o i n t  i n  t h e  submission i s  t h a t  

t h i s  seems t o  be r a t h e r  s eve re .  I t  may be t h a t  t h i s  ma t t e r  

does n o t  come under t h e  Land T i t l e s  A c t .  However w e  i n t end  

t o  examine it. 

(f) Discrepancy i n  wording between s. 6 4  ( 2 )  ( a )  
and t h e  Tax Recovery Act,  s .  23(6)  (c) 

This has t o  do wi th  t h e  t i t l e  t o  land acqui red  

through t a x  recovery proceedings.  The i n t e n t  of both  Acts 

i s  t h a t  t h e  t i t l e  be s u b j e c t  t o  easements and r i g h t s  of 

way. There i s  however some d i f f e r e n c e  i n  wording. We 

t h i n k  it is only v e r b a l ,  and t h a t  t h e r e  i s  no d i f f e r e n c e  

i n  subs tance .  However w e  agree  t h a t  t h e  two s e c t i o n s  should 

have t h e  same wording. 

We a r e  r e f e r r i n g  a l l  of t h e  above i t e m s  t o  t h e  

D i rec to r  of our  Land T i t l e s  p r o j e c t .  

SUBMISSIONS ON WHICH NO 
ACTION IS PLANNED 

(1) Albe r t a  Government Telephones Act ,  R.S.A. 1 9 7 0 ,  c. 12 

Sec t ion  9 ( 2 ) ,  enacted i n  1965, says  t h a t  o f f i c e r s  

and employees of t h e  AGT Commission s h a l l  hold  o f f i c e  a t  



p leasu re  of t h e  Commission un le s s  o therwise  agreed wi th  

t h e  o f f i c e r  o r  employee. The P u b l i c  Se rv i ce  A c t ,  R.S.A. 

1 9 7 0 ,  c. 298, does n o t  apply t o  t h e  AGT, nor  has t h e  

Crown Agencies Employee Rela t ions  Act ,  R.S.A. 1970, c. 79, 

been extended t o  t h e  AGT. 

The submission was t h a t  AGT employees should be  

brought  under t h e  P u b l i c  Se rv i ce  A c t ,  presumable through 

t h e  Crown Agencies Employee Rela t ions  Act,  o r  a l t e r n a t e l y  

t h a t  s e c t i o n  9 ( 2 )  of t h e  AGT A c t  be amended t o  remove 

t h e  p rov i s ion  f o r  appointments a t  p l ea su re .  W e  understand 

t h a t  most AGT employees a r e  members of t h e  Brotherhood of 

E l e c t r i c a l  Workers though some,including those  i n  p o s i t i o n s  

of management, are n o t .  

W e  are n o t  prepared t o  t a k e  up t h i s  submission a s  

a  smal l  p r o j e c t .  I t  is  a  very complex one,  and involves  

i s s u e s  of po l i cy .  W e  have no b a s i s  f o r  recommending t h a t  

t h e  P u b l i c  S e r v i c e  A c t  be made a p p l i c a b l e  t o  t h e  AGT. A s  

f o r  t h e  a l t e r n a t e  of r epea l ing  s e c t i o n  9 ( 2 ) ,  w e  do n o t  

t h i n k  t h a t  it would be  proper  t o  recommend r e p e a l  wi thout  

an examination of t h e  background of s e c t i o n  9 ( 2 )  and an 

unders tanding of t h e  ope ra t ion  of t h e  p rov i s ion .  This  

unders tanding we could n o t  acqu i r e  wi thout  i n t e n s i v e  s tudy 

of it which would move t h i s  mat te r  o u t  of t h e  category of 

a  smal l  p r o j e c t .  

( 2 )  Change of N a m e  A c t ,  R.S.A. 1 9 7 0 ,  c .  4 1  

This submission was p a r t i c u l a r l y  concerned wi th  t h e  

c a s e  of a  woman who i s  marr ied o r  d ivorced o r  who i s  t h e  

mother of an i l l e g i t i m a t e  c h i l d ,  and who wishes t o  change 

t h e  surname of t h e  c h i l d  t o  t h e  one t h a t  she  h e r s e l f  uses .  

The l e t t e r  overlooked t h e  new Change of Name Act (1973, 

c. 63), which had been passed several  months be fo re  t h e  



s o l i c i t o r ' s  l e t t e r  t o  u s ,  and which d e a l s  w i th  t h e  problem 

t h a t  t h e  s o l i c i t o r  r a i s e d .  Where an a p p l i c a t i o n  t o  change 

t h e  surname of a  c h i l d  i s  made by a  person who i s  marr ied 

o r  d ivorced o r  t h e  mother of an  i l l e g i t i m a t e  c h i l d ( s s .  5, 

7 and 8)  t h e  consent  of t h e  f a t h e r  i s  r equ i r ed .  However 

a  l a t e r  p rov i s ion  permi t s  t h e  c o u r t  t o  d i spense  wi th  t h a t  

consen t ,  having regard  t o  t h e  b e s t  i n t e r e s t s  of t h e  c h i l d  

s .  1 .  I t  may be t h a t  problems w i l l  a r i s e  under t h e  new 

Act.  For example, t h e r e  a r e  two p rov i s ions  t h a t  seem 

i n c o n s i s t e n t  i n  po l i cy .  A common law spouse may n o t  change 

h i s  o r  h e r  name t o  t h a t  of  t h e  person wi th  whom he o r  she  

i s  l i v i n g  (s. l o ) ,  and y e t  t h e  mother of an i l l e g i t i m a t e  

c h i l d  may apply t o  change t h e  surname of t h e  c h i l d  t o  t h a t  

of t h e  man wi th  whom she  i s  l i v i n g ,  provided he consen ts  

( S O  8 ( 4 ) )  

Any proposa l  t o  amend our  Act should awa i t  t h e  

p u b l i c a t i o n  of t h e  Ontar io  r e p o r t  on t h e  same s u b j e c t .  I n  

t h a t  province t h e  Law Reform Commission i n  1 9 7 1  examined 

t h e  Change of Name Act and recommended t h a t  it be amended 

t o  equa l i ze  t h e  r i g h t s  of  marr ied women wi th  t h o s e  of 

marr ied men. The Act was amended accordingly i n  1 9 7 1 .  

Subsequently t he  Law Reform Commission undertook t h e  s tudy 

of t h e  r i g h t  of  a  mar r ied  woman t o  r e t a i n  her  maiden name 

o r  on remarr iage t o  r e t a i n  h e r  f i r s t  husband 's  name, o r  

t o  r e v e r t  t o  h e r  maiden name. This  s tudy a l s o  i nc ludes  

t h e  problem of t h e  c h i l d r e n ' s  names. The l a t t e r  i s  one 

of t h e  p r i n c i p a l  ma t t e r s  t h a t  our  1973 Act d e a l s  wi th .  I t  

may be t h a t  t h e  Ontar io  r e p o r t  w i l l  have some p o i n t s  of 

i n t e r e s t .  I n  t h e  meantime, our  new Act meets t h e  problem 

t h a t  t h e  s o l i c i t o r  r a i s e d .  

(3 )  Criminal  Code, s e c t i o n  306(b) 

Tnis  was a  sugges t ion  t o  amend t h i s  s e c t i o n  by 

c r e a t i n g  t h e  o f f e n s e  of breaking and e n t e r i n g  "without  



j u s t i f i c a t i o n " .  S ince  our  recommendations have always 

been conf ined t o  p r o v i n c i a l  m a t t e r s ,  we r e f e r r e d  t h i s  

sugges t ion  t o  t h e  Attorney Genera l ' s  Department. 

( 4 )  Examination f o r  Discovery 

A s o l i c i t o r  po in ted  o u t  t h a t  sometimes a co rpo ra t ion  

names a s  i t s  o f f i c e r  f o r  d iscovery someone who l i v e s  i n  

another  province,  perhaps a s  f a r  away a s  Ontar io .  W e  

r e f e r r e d  t h i s  complaint  t o  t h e  Standing Committee on t h e  

Rules of  Court .  

( 5 )  Gas U t i l i t i e s  Act, R.S.A. 1970, c .  158 

This  Act r e q u i r e s  t h e  approval  of t h e  P u b l i c  

U t i l i t i e s  Board t o  t h e  i s s u e  of bonds and mortgages of 

p roper ty  by t h e  owner of a gas  u t i l i t y  (s .  24 (1) ( e )  and 

( 9 ) ) .  The submission was t h a t  t h e r e  should be a p rov i s ion  

whereby t h e  Board could g r a n t  exemptions from t h i s  r equ i r e -  

ment. I t  appeared t o  us t h a t  t h i s  power a l r eady  e x i s t e d  

i n  s. 3 .  Indeed t h e  Publ ic  U t i l i t i e s  Board informed us 

on January 17 th  l a s t  t h a t  t h e  Board was prepared upon 

a p p l i c a t i o n  t o  i s s u e  an o rde r  under s. 3 providing 

I t  i s  f u r t h e r  dec l a red  e f f e c t i v e  a s  of t h e  . . . . . . . . . . . day of . . . . . . . . . . . . . . . . . . . . . . , 
A.D.  t h a t  t h e  p rov i s ions  of s e c t i o n  2 4 ( l )  ( e ) ,  
2 4 ( l )  (g)  and of s e c t i o n  25(1)  of t h e  Gas 
U t i l i t i e s  Act s h a l l  n o t  apply t o  t h e  a p p l i c a n t .  

The Board has  l a i d  down requirements t h a t  t h e  a p p l i c a n t  must 

meet. This  informat ion can be ob ta ined  from t h e  Board. 

( 6 )  Heal th  Insurance Premiums Act,  R.S.A. 1970, c .  167 

Section 1 4  as re-enacted ( 1 9 7 2 ,  c .  4 6 ,  s. 5) says 

t h a t  when a person who has f a i l e d  t o  pay a r r e a r s  of premiums 



i s  a  member of an employer 's  group o r  an employee group, 

t h a t  group, when n o t i f i e d  by t h e  Commission t o  do s o ,  s h a l l  

deduct  t h e  premium from t h e  pe r son ' s  s a l a r y .  The l e t t e r  

t o  us submit ted t h a t  t h i s  p rov i s ion  i s  u n f a i r ,  and indeed,  

pos s ib ly  i n  cont ravent ion  of t h e  A lbe r t a  B i l l  of Rights .  

W e  examined t h e  A c t  and went i n t o  t h e  ma t t e r  w i th  t h e  

S o l i c i t o r  General .  A s  a  r e s u l t  of  our  i n q u i r i e s  we a r e  

s a t i s f i e d  t h a t  t h e  procedure i s  f a i r ,  and indeed t h a t  t h e  

Department goes t o  g r e a t  l eng ths  t o  n o t i f y  t h e  person l i a b l e  

f o r  premium be fo re  any s t r i n g e n t  s t e p s  a r e  taken.  I n  l i g h t  

of  t h i s ,  w e  p l an  t o  make no recommendation. 

( 7 )  Planning A c t ,  R.S.A. 1970, c .  2 7 6  

We rece ived  a  l e t t e r  s t a t i n g  "There i s  no p rov i s ion  

i n  t h e  Planning Act t h a t  r e se rves  be a l l o c a t e d  f a i r l y  ( o r  

a t  a l l )  between p u b l i c  and s e p a r a t e  s choo l s . "  W e  understand 

t h a t  a gene ra l  review of t h e  A c t  has been underway f o r  

sometime and t h e  government has i n v i t e d  comments on t h e  

pending b i l l .  For t h i s  reason we suggested t h a t  t h e  

s o l i c i t o r  make a submission t o  t h e  D i rec to r  of Planning.  

( 8 )  P u b l i c  Works Act, R.S.A. 1970, c.  303 

This submission,  which had a l r eady  been made t o  t h e  

government, has t o  do wi th  s e c t i o n s  1 4  and 15.  They d e a l  

w i th  government c o n t r a c t s .  Sec t ion  1 4  says  t h a t  where a  

person has  supp l i ed  labour ,  m a t e r i a l s ,  e t c . ,  t o  a c o n t r a c t o r  

and t h e  c o n t r a c t o r  does n o t  pay t h a t  person,  he may w i t h i n  

a  s p e c i f i e d  t ime f i l e  a  c la im wi th  t h e  Crown. Sec t ion  15  

s e t s  o u t  t h e  procedure f o r  payment of t h e  claim. 

The submission i s  t h a t  t h e  person f i l i n g  t h e  c la im 

should be r equ i r ed  t o  b r i n g  a c t i o n  a g a i n s t  t h e  c o n t r a c t o r  



w i t h i n  a s p e c i f i e d  number of days ,  on an analogy t o  t h e  

B u i l d e r s '  Lien Act. We have looked i n t o  t h e  ma t t e r  and 

have concluded t h a t  t h e  p r e s e n t  p rov i s ions  a r e  n o t  

unreasonable.  (Sec t ion  1 4  w a s  amended i n  1 9 7 4 ,  b u t  on a  

d i f f e r e n t  p o i n t . )  

( 9 )  Sur roga te  Courts  Act,  R.S.A. 1970, c. 357, and 
Adminis t ra t ion  of E s t a t e s  Act,  R.S.A. 1970, c.  1 

Albe r t a  has two Sur roga te  Courts--one f o r  Northern 

Albe r t a  and one f o r  Southern Albe r t a .  Within t h e  t e r r i t o r i a l  

l i m i t s  of  each c o u r t  a r e  a  number of j u d i c i a l  d i s t r i c t s .  

The ques t ion  i s  t h i s .  Assuming t h a t  a  deceased 

person had r e s i d e d  i n  Southern Albe r t a ,  may h i s  pe r sona l  

r e p r e s e n t a t i v e  apply f o r  p roba te  o r  l e t t e r  of admin i s t r a t i on  

t o  t h e  Sur roga te  Court  of  Northern Albe r t a ,  provided t h e  

deceased had proper ty  i n  Northern Alber ta?  

Our Rules of Court  have always s a i d  t h a t  where t h e  

deceased has r e s i d e d  i n  A lbe r t a ,  t h e  persona l  r e p r e s e n t a t i v e  

must apply i n  t h e  j u d i c i a l  d i s t r i c t  where t h e  deceased had 

been r e s i d e n t ,  and t h a t  where t h e  deceased had r e s i d e d  

o u t s i d e  A lbe r t a ,  a p p l i c a t i o n  must be  made i n  a  j u d i c i a l  

d i s t r i c t  where he had proper ty .  Rule 4 ( 1 )  provides:  

Every a p p l i c a t i o n  f o r  a  g r a n t  s h a l l  be i n  
Form 1 and s h a l l  be s igned by t h e  a p p l i c a n t  
and s h a l l  b e  f i l e d  by him o r  by h i s  s o l i c i t o r  

( a )  i n  t h e  j u d i c i a l  d i s t r i c t  where t h e  
deceased had h i s  res idence  a t  t h e  
time of h i s  dea th ,  o r  

(b )  i n  t h e  j u d i c i a l  d i s t r i c t  where t h e  
deceased had proper ty  a t  t h e  t ime of 
h i s  dea th  i f  t h e  res idence  of t h e  
deceased i s  o u t s i d e  A lbe r t a .  



This  Rule i s  e s s e n t i a l l y  unchanged from Rule 462 i n  

t h e  J u d i c a t u r e  Ordinance, 1893, No. 6 .  

Qu i t e  a p a r t  from t h e  Rules,  A lbe r t a  has  always had 

s t a t u t o r y  p rov i s ions  d e a l i n g  w i t h  t h e  same m a t t e r .  The 

o r i g i n a l  D i s t r i c t  Courts  Act (1907, c.  4 )  e s t a b l i s h e d  a  

s e p a r a t e  D i s t r i c t  Court  i n  each j u d i c i a l  d i s t r i c t .  Sec t ion  

4 1 ( 1 )  gave j u r i s d i c t i o n  t o  a  D i s t r i c t  Court  on t h e  same 

b a s i s  t h a t  t h e  Rules of Court  g i v e  it. This s e c t i o n  

remained e s s e n t i a l l y  unchanged through t h e  r e v i s i o n s  of 

1922, 1 9 4 2  and 1955, and u n t i l  enactment of t h e  Sur roga te  

Courts  Act i n  1 9 6 7 .  I t  should have been amended i n  1933 

t o  correspond wi th  t h e  r e c o n s t i t u t i o n  of t h e  D i s t r i c t  Courts  

i n  t h a t  y e a r .  The s e p a r a t e  D i s t r i c t  Court  i n  each j u d i c i a l  

d i s t r i c t  was abol i shed .  In s t ead ,  two D i s t r i c t  Courts  were 

created--one f o r  Northern Alber ta  and one f o r  Southern 

Albe r t a .  The j u d i c i a l  d i s t r i c t s  themselves w e r e  n o t  a f f e c t e d .  

However, each of t h e  two new D i s t r i c t  Courts  had w i t h i n  i t s  

t e r r i t o r i a l  l i m i t s  a  number of j u d i c i a l  d i s t r i c t s .  

The Sur roga te  Courts  Act,  passed i n  1 9 6 7 ,  c r e a t e d  

two Sur roga te  Courts  w i th  j u r i s d i c t i o n  i n  p roba te ,  r ep l ac ing  

t h e  D i s t r i c t  Courts .  Sec t ion  1 4  of t h e  new A c t  (now R.S.A. 

1970, c .  357) makes t h e  d i s t i n c t i o n  between c o u r t  and judi-  

c i a l  d i s t r i c t  t h a t  should have been made i n  1933. Subsect ions  

(1) and (2)  g i v e  j u r i s d i c t i o n  t o  t h e  Sur roga te  Court  w i th in  

whose t e r r i t o r i a l  l i m i t s  t h e  deceased r e s i d e d ,  o r  i n  t h e  

c a s e  of a  non- res iden t ,  had proper ty .  Then subsec t ions  (3 )  

and ( 4 )  s p e c i f y  t h e  j u d i c i a l  d i s t r i c t  i n  which a p p l i c a t i o n  

s h a l l  be made. These subsec t ions  a r e  e s s e n t i a l l y  t h e  same 

a s  Sur roga te  Rule 4 ( 1 ) ,  quoted above. 

The Sur roga te  Courts  Act was amended i n  1 9 7 4  t o  

provide f o r  a s i n g l e  Sur roga te  Court  f o r  t h e  whole province,  



and t h e  name of t h e  Act was changed accordingly ( 1 9 7 4 ,  

c .  7 6 ) .  These amendments have n o t  been proclaimed. We 

unders tand they w i l l  be proclaimed toge the r  w i t h  t h e  1 9 7 4  

amendments t o  t h e  D i s t r i c t  Courts  Act,  which c r e a t e  a  s i n g l e  

~ i s t r i c t  Court  f o r  t h e  province ( 1 9 7 4 ,  c .  68 ) .  These 

amendments i nc lude  a  new s e c t i o n  1 4 .  I t  r e - enac t s ,  i n  

s h o r t e r  form, subsec t ions  (3)  and ( 4 ) ,  j u s t  de sc r ibed ,  and 

omits  subsec t ions  (1) and ( 2 ) .  They a r e  n o t  a p p r o p r i a t e  when 

t h e r e  is  only a Sur roga te  Court  i n  t h e  province.  

To r e t u r n  t o  t h e  q u e s t i o n  posed a t  t h e  beginning,  

it a r o s e  because of t h e  e x i s t e n c e  of s e c t i o n  3  of t h e  

Adminis t ra t ion  of E s t a t e s  Act,  which was passed i n  1 9 6 9  

(now R.S .A .  1 9 7 0 ,  c .  1) .  That s e c t i o n  says :  

(1) An a f f i d a v i t  made i n  suppor t  of  an 
a p p l i c a t i o n  t o  a  s u r r o g a t e  c o u r t  f o r  
a  g r a n t  and deposing t h a t  t h e  p l a c e  of 
r e s idence  o r  some proper ty  of t h e  
deceased person o r  i n f a n t  i s  wi th in  
t h e  t e r r i t o r i a l  l i m i t s  of  t h e  c o u r t  
i s  conc lus ive  f o r  t h e  purpose of g i v i n g  
t h a t  c o u r t  j u r i s d i c t i o n .  

( 2 )  Where t h e  a p p l i c a t i o n  i s  pending and it 
is  shown t o  t h e  c o u r t  

( a )  t h a t  t h e  deceased a t  t h e  t ime of h i s  
dea th  was n o t  r e s i d e n t  o r  d i d  n o t  
have proper ty  w i th in  t h e  t e r r i t o r i a l  
l i m i t s  of t h e  c o u r t ,  o r  

(b )  t h a t  t h e  i n f a n t  does n o t  r e s i d e  o r  
have proper ty  w i t h i n  t h e  t e r r i t o r i a l  
l i m i t s  of t h e  c o u r t ,  

t h e  c o u r t  may s t a y  t h e  proceedings and make 
such o rde r  a s  t o  t h e  c o s t s  of t h e  proceedings 
a s  it t h i n k s  f i t .  

The c a s e  brought t o  our  a t t e n t i o n  was b a s i c a l l y  t h i s .  

Le t  us  suppose t h a t  t h e  deceased l i v e d  i n  t h e  j u d i c i a l  



d i s t r i c t  of Peace River i n  Northern Albe r t a  b u t  had proper ty  

i n  t h e  j u d i c i a l  d i s t r i c t  of MacLeod i n  Southern Albe r t a .  

The executor  can proper ly  swear i n  h i s  a f f i d a v i t  t h a t  t h e  

deceased had proper ty  i n  Southern Albe r t a .  The argument 

then i s  t h a t  s e c t i o n  3 o p e r a t e s  t o  g ive  t o  t h e  Sur roga te  

Court  of  Southern Albe r t a  t h e  j u r i s d i c t i o n  t o  i s s u e  t h e  

l e t t e r s .  

Taken l i t e r a l l y  and by i t s e l f ,  s e c t i o n  3 can be 

construed t o  have t h a t  e f f e c t .  We do n o t  t h i n k ,  however, 

t h a t  it was ever  in tended t o  a l t e r  t h e  p rov i s ions  i n  t h e  

Sur roga te  Courts  A c t  and i n  t h e  Sur roga te  Rules,  which 

s p e c i f y  t h e  j u d i c i a l  d i s t r i c t  i n  which a p p l i c a t i o n  i s  t o  

be made. I n  any event  no p o s s i b l e  doubt w i l l  remain when 

t h e  1 9 7 4  amendments t o  t h e  Sur roga te  Courts  A c t  a r e  pro- 

claimed. Indeed s e c t i o n  3 of t h e  Adminis t ra t ion of E s t a t e s  Act 

may be i n a p p r o p r i a t e  when t h e r e  i s  only one Sur roga te  Court  

i n  t h e  province.  

W .  F. Bowker 

W .  H .  Hur lbur t  

R .  P .  F r a s e r  

G .  H .  L .  Fridman 

W. Henkel 

H .  Kreisel 

F. A. Laux 

W .  A .  Stevenson 

NOTE: D r .  K r e i s e l  is n o t  a  lawyer b u t  i s  a  member of t h e  - 
Board of t h e  I n s t i t u t e .  He has no r e s p o n s i b i l i t y  
f o r  nor d i d  he p a r t i c i p a t e  i n  t h e  p r e p a r a t i o n  of 
t h i s  Report.  
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APPENDIX A 

January 15,  1975 

THE WORKERS ' COMPENSATION ACT 

Report  t o  Advisory Committee on 

Workers' Compensation 

I n  February,  1 9 7 4 ,  t h i s  I n s t i t u t e  i n v i t e d  members 

of t h e  l e g a l  p ro fe s s ion  t o  c a l l  our  a t t e n t i o n  t o  smal l  

d e f e c t s  i n  t h e  law, wi th  a  view t o  looking i n t o  them, and 

i f  a p p r o p r i a t e ,  t o  make recommendations t o  t h e  L e g i s l a t u r e .  

One s o l i c i t o r  brought t o  our  a t t e n t i o n  t h e  judgment 

of Chief J u s t i c e  McLaurin i n  F i sche r  v .  Trenchard (1963) ,  

42 W . W . R .  701, and t h e  c o n f l i c t i n g  o rde r  of Chief J u s t i c e  

Milvain  i n  Czechowski v. Ossendoth i n  1 9 6 6 .  

The problem i s  t h i s .  A worker may n o t  s u e  h i s  employer 

(s .  1 3 ( 2 ) )  o r  any o t h e r  worker of t h e  employer (s .  1 5 ( a ) )  

o r  any o t h e r  employer i n  an  i n d u s t r y  t o  which t h e  Act a p p l i e s  

(s .  1 5 ( b ) ) .  Apart  from t h e  above p rov i s ions ,  t h e  worker o r  

t h e  Board i n  h i s  name, may b r ing  a c t i o n  a g a i n s t  any person 

wno has  wrongful ly  caused t h e  worker ' s  i n j u r y .  Sometimes 

t h e  defendant  c la ims t h a t  ano ther  person i s  a t  l e a s t  p a r t l y  

t o  blame; and under our  gene ra l  law, t h e  defendant  can 

Dring i n  t h a t  o t h e r  person a s  a  t h i r d  pa r ty  s o  a s  t o  g e t  

c o n t r i b u t i o n  from him i f  t h e  c o u r t  f i n d s  bo th  p a r t i e s  t o  

blame. The d i f f i c u l t y  a r i s e s  when t h e  defendant  wants t o  

j o i n  a s  a  t h i r d  pa r ty  one of those  whom t h e  worker could 

n o t  sue  i n  t h e  f i r s t  p l ace ;  t h a t  is t o  say ,  t h e  worker ' s  

own employer, o r  ano ther  worker of t h a t  employer, o r  ano ther  

employer under t h e  Act. Should he be  a b l e  t o  do so? The 

A c t  does n o t  s p e l l  o u t  t h e  answer and our  c o u r t s  have had 

d i f f i c u l t y  w i th  it. 

I t  might h e l p  t o  p o i n t  o u t  h e r e  t h a t  those  who may 

be sued a r e  ( a )  a  worker who i s  n o t  a  fe l low worker of t h e  



p l a i n t i f f ,  and (b)  a  person who i s  o u t s i d e  t h e  A c t .  U n t i l  

an amendment of 1 9 6 9 ,  a  fe l low worker could be sued. 

I n  F i sche r  v .  Trenchard, c i t e d  above, t h e  c o u r t  

he ld  t h a t  t h e  defendant  could n o t  j o i n  t h e  worker ' s  

employer a s  a  t h i r d  p a r t y ;  t h e  purpose of t h e  Act would 

be  de fea t ed  i f  t h e  defendant  by t h i r d  p a r t y  proceedings 

were ob l ique ly  permi t ted  t o  s ecu re  an a d d i t i o n a l  remedy 

a g a i n s t  t he  employer. 

I n  Ozechowski v. Ossendoth, Ozechowski and Ossendoth 

(both  employees of Soapone) were working wi th  F ranc i s  

(employee of P e e r l e s s )  and Putz  (employee of H a r r i s o n ) .  

They were mixing chemicals.  An explos ion  occur red ,  k i l l i n g  

a l l  b u t  Ozechowski. H e  brought a c t i o n  a g a i n s t  t h e  e s t a t e s  

of each of t h e  t h r e e  o t h e r  workers. The a c c i d e n t  happened 

i n  1964, and a t  t h a t  t ime a  worker could sue  a  fe l low 

employee, a s  Ossendoth was. 

The Ossendoth e s t a t e  brought  i n  P e e r l e s s  and a l s o  

Harr ison a s  t h i r d  p a r t i e s .  Harr ison app l i ed  t o  s t r i k e  o u t  

t h e  t h i r d  p a r t y  n o t i c e .  M r .  J u s t i c e  (now Chief J u s t i c e )  

Milvain on 3 March 1 9 6 6 ,  d ismissed t h e  a p p l i c a t i o n ,  b u t  

gave no w r i t t e n  reasons .  W e  understand t h a t  Harr ison 

launched an appeal  b u t  dropped it and indeed t h a t  t h e  

a c t i o n  i t s e l f  may have been dropped. 

I t  w i l l  be  noted t h a t  i n  F i sche r  v. Trenchard t h e  t h i r d  

p a r t y  was t h e  worker ' s  own employer wh i l e  i n  Ozechowski 

t h e  t h i r d  p a r t i e s  were no t .  Maybe Milvain J .  thought t h a t  

t h i s  made a  d i f f e r e n c e .  

I n  1968 came Majeau v. Yurchuk, Nikiforuk and Watson. 

Majeau, Nikiforuk and yurchuk worked f o r  Di tchers .  Watson 



worked f o r  Watson Ltd. which had a subcon t r ac t  from 

Di tchers .  Majeau was e l e c t r o c u t e d .  H i s  e s t a t e  sued t h e  

t h r e e  defendants  f o r  negl igence.  M r .  J u s t i c e  O'Byrne found 

Watson (25%) and Nikiforuk ( 7 5 % )  t o  blame. The defendants  

had brought  i n  bo th  employers, Di tchers  and Watson Ltd . ,  

a s  t h i r d  p a r t i e s .  M r .  J u s t i c e  O'Byrne he ld  they were 

improperly jo ined.  

The defendants ,  I ho ld ,  cannot p roper ly  t h i r d  
p a r t y  companies i n  an indus t ry  w i th in  t h e  
scope of t h e  Workmen's Compensation Act a s  
[Di tchers  and Watson Ltd . ]  were on t h e  d a t e  
i n  ques t ion .  Otherwise t h e  purpose of t h i s  
Act would be  de fea t ed  and i n  e f f e c t ,  it would 
permit  t h e  doing of something i n d i r e c t l y  which 
could n o t  be  done d i r e c t l y .  

Tne F i sche r  c a s e  i s  publ ished i n  t h e  law r e p o r t s .  

The o t h e r  two a r e  no t .  I n  t h e  p a s t  s e v e r a l  y e a r s  t h e  

problem of j o in ing  an employer a s  t h i r d  pa r ty  has  a r i s e n  

from t i m e  t o  t ime.  We heard of two cases  t h i s  p a s t  summer. 

The law is n o t  c l e a r ,  and we th ink  t h e  Act should be 

amended t o  remove u n c e r t a i n t y .  

I n  Ontar io  t h e  defendant  cannot j o i n  a s  a t h i r d  

p a r t y  t h e  worke r ' s  employer. Indeed Chief J u s t i c e  McLaurin 

i n  F i sche r  v.  Trenchard followed t h e  Ontar io  c a s e  of 

S inkev i t ch  v. C.P.R., [I9541 O.W.N. 2 1 .  There i s  a l a t e r  

c a s e ,  A v e r l e t t i  v.  Meertens, [I9681 2 O.R.  864 t o  t h e  same 

e f f e c t .  

Moreover i n  Ontar io  t h e  defendant  cannot j o i n  a s  

a t h i r d  p a r t y  another  employer under t h e  A c t  (Meyrick v. 

Baker, [1955] O.W.N.  849) . I n  Manitoba he  can ( L a r i v i e r e  

v. P f e i f f e r  ( 1 9 6 2 ) ,  38 W . W . R .  2 6 ) .  A s  s t a t e d  above, M r .  

J u s t i c e  O'Byrne took t h e  Ontar io  p o s i t i o n .  



Our view i s  t h a t  any one who i s  p r o t e c t e d  from 

a c t i o n s  should l i k e w i s e  be  p ro t ec t ed  from t h i r d  p a r t y  

proceedings--namely, a l l  employers under t h e  A c t  and a l s o  

fe l low workers of  t h e  p l a i n t i f f .  

However i f  the A c t  i s  amended t o  make t h i s  c l e a r ,  

then  i n  a  ca se  where t h e  defendant  is less than 1 0 0 %  t o  

blame, he  should only be  l i a b l e  i n  accordance wi th  h i s  

degree  of f a u l t ,  25% o r  50% o r  60%, a s  t h e  c a s e  may be .  

This i s  t h e  law i n  Ontar io  (Workmen's Compensation Act ,  

R.S.O. 1970, c.  505, s .  8(11)  and ( 1 2 ) ) .  

The working of t h e  Ontar io  s e c t i o n  i s  seen i n  t h e  

t r i a l  judgment i n  Forqe t  v. Mack Trucks ( 1 9 7 0 ) ,  8  D.L.R. 

(3d) 301. The Board i n  the name of t h e  worker sued one 

Armstrong and Mack Trucks. The judge found Armstrong 

4 0 %  t o  blame and Mack Trucks 6 0 %  t o  blame. H e  a l s o  

found Mack Trucks t o  be  an employer under t h e  Act and 

t h e r e f o r e  p r o t e c t e d  from s u i t .  The p l a i n t i f f  had s e t t l e d  

wi th  Armstrong and t h e  a c t i o n  a g a i n s t  Mack Trucks was 

dismissed.  Had t h e r e  been no s e t t l e m e n t ,  t h e  judgment 

a g a i n s t  Armstrong would have been f o r  4 0 %  of t h e  damages. 

This r e s u l t  seems q u i t e  c o r r e c t .  I t  i s  t r u e  t h a t  

t h e  Court  of Appeal reversed  t h e  t r i a l  judgment ( 1 6  D.L.R. 

(3d) 385) ,  b u t  t h i s  was on t h e  ground t h a t  t h e  c o u r t  had 

t o  o b t a i n  t h e  r u l i n g  of t h e  Board a s  t o  whether t h e  a c t i o n  

a s  a g a i n s t  Mack Trucks, was one of which t h e  r i g h t  t o  b r i n g  

i s  taken away by t h e  Act. The Board then r u l e d  t h a t  t h e  

a c t i o n  had n o t  been taken away ( t h e  Board was t h e  t r u e  

p l a i n t i f f ) .  Mack Trucks appealed t o  t h e  Supreme Court  

and f a i l e d  ( 4 1  D.L.R.  (3d) 421).  ( I t  might seem u n f a i r  t o  

make t h e  Board t h e  s o l e  judge a s  t o  whether t h e  a c t i o n  l i e s ,  

p a r t i c u l a r l y  when t h e  Board has an i n t e r e s t  a s  t h e  t r u e  

p l a i n t i f f .  However, t h e  Supreme Court  had a l r eady  he ld  i n  



Alcyon Shipping Co. v. O'Krane, [I9611 S.C.R. 299 that this 

makes no difference. The decision is for the Board. ) 

To sum up our views, we think the Act should be 

amended (1) to forbid third party proceedings against any 

employer under tine Act, (2) to provide that the plaintiff 

cannot recover from the defendant for the portion of the 

damages attributable to the employer. 

On 22nd November, 1974, the Director of the Institute 

attended a meeting of the Advisory Committee and put for- 

ward the Institute's views. On 3 December tne Chairman of 

the Advisory Committee informed the Director by letter 

that the Advisory Committee agreed with the Institute's 

views, and invited the Institute to draft an appropriate 

amendment. This we have done. 

The amendment we propose could conveniently go in 

the Act after section 15. 

15A In an action arising out of injury to 
or death of a worker, and taken pursuant 
to section 14 (1) (b) of this Act, a 
defendant may not bring third party or 
other proceedings against any employer or 
worker wno is protected from action by 
section 13(2) or section 15 of this Act; 
and where any such employer or worker 
by his fault or negligence caused a 
portion of the plaintiff's damage or 
loss, then the portion so caused shall 
be determined although such employer or 
worker is not a party to the action: and 
the defendant shall not be liable for the 
pornon or darkage or loss caused by the 
fault or neyliyence of s u c ~  empioyer or 
worker. 



This  s e c t i o n  i s  longer  than t h e  comparable p rov i s ion  

i n  O n t a r i o ' s  Workmen's Compensation Act (s. 8 ( 1 1 ) )  and i s  

longer  than  s e c t i o n  4 o r  s e c t i o n  5  of t h e  Cont r ibu tory  

Negligence Act,  each of which d e a l s  w i th  an analogous 

s i t u a t i o n .  W e  need n o t  go i n t o  t h e  reasons  h e r e ,  f o r  

they a r e  of more i n t e r e s t  t o  t h e  draftsman than t o  your 

Committee. 

There a r e  two p o i n t s  t h a t  came t o  our  a t t e n t i o n  

dur ing  our  s tudy of t h i s  s u b j e c t ,  and which t h i s  r e p o r t  

does n o t  touch: 

(1) The Act s ays  t h a t  a c t i o n  by t h e  workman may 

"with  t h e  consent  of t h e  Board, be taken".  I n  Kucher v. 

Cuthber tson,  [I9711 3 W.W.R.  85, Kirby J. he ld  t h a t  t h e  

a c t i o n  is  n o t  a  n u l l i t y  even though t h e  worker f a i l e d  t o  

o b t a i n  consent  b e f o r e  s t a r t i n g  a c t i o n .  We see  no need t o  

amend t h e  Act t o  change t h e  law a s  l a i d  down i n  t h i s  ca se .  

( 2 )  The Act does no t  f o r b i d  t h e  worker t o  b r i n g  

a c t i o n  a g a i n s t  ano ther  worker whose employer i s  i n  an 

i n d u s t r y  t o  which t h e  Act a p p l i e s - - i t  on ly  f o r b i d s  a c t i o n  

a g a i n s t  a  co-worker of  t h e  p l a i n t i f f .  I n  Ontar io  we read 

s e c t i o n  9 ( 1 1 )  a s  excluding a c t i o n  a g a i n s t  workers of any 

employer under Schedule I of t h e  Act ( i . e . ,  employers who 

pay i n t o  t h e  a c c i d e n t  f u n d ) .  W e  have n o t  gone i n t o  t h e  

ques t ion  whether our  Act should be  amended t o  exclude 

a c t i o n s  a g a i n s t  workers of  o t h e r  employers. 

We wish t o  record  our  thanks  t o  M r .  James R i t c h i e ,  

S o l i c i t o r  t o  t h e  Workers' Compensation Board. H e  fu rn i shed  



us  w i t h  t h e  judgments and o r d e r s  i n  t h e  unrepor ted  ca se s  

and g e n e r a l l y  gave us  g r e a t  h e l p  i n  unders tand ing  t h e  

problem. 
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