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HOW TO READ THIS REPORT 

A reader may get the general thrust of our proposals by reading the 
Executive Summary (pages 1 and 2). 

A reader may get an overview of our proposals with a minimum of 
explanation by reading the Summary of Proposals (Part 111, pages 43 - 64). 

In order to get a complete account of our proposals, the reader must 
read the Draft Arbitration Act (Part IV, Item A, pages 67 - 111) and the draft 
amendment to the Limitation of Actions Act (Part IV, Item B, page 112). 

However, a reader who wants a complete account may find it more 
efficient to work from the Summary of Proposals (Part 111, pages 43 - 64) and 
follow the cross-references to the draft legislation. 

A reader who wants a greater understanding of the principal issues and 
of the Institute's approach to them should read Part 11, Proposals Leading to 
a New Arbitration Act, pages 3 - 41. 
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Appendix A: Arbitration Act (Alberta), pages 113 to 124. 

Appendix B: International Commercial Arbitration Act (Alberta), pages 
125 to 152, Schedule 2 of which is the UNCITRAL Model Law of 
1985, pages 135 to 152. 

Appendix C: Comparative Chart, which compares in summary form (a) the 
existing Arbitration Act, (b) the Model Law as varied by the 
International Commercial Arbitration Act, and (c) the 
draft Arbitration Act, pages 153 to 166. 

With these reference materials the reader should be able to read and 
understand this report without referring to other sources of information. 
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PART I - EXECUTIVE SUMMARY 

A. Executive Summary 

This report proposes that a new Arbitration Act be substituted for the 
Arbitration Act (Alberta). Part 11 1  contains the draft Act. 

The draft Act would apply whenever parties agree to arbitrate. It would 

apply, unless excluded, to arbitrations under other statutes except labour and 
international commercial arbitrations. 

The draft Act is patterned after the UNCITRAL Model Law of 1985 which, 
slightly modified, applies to international arbitrations in Alberta, by the 
International Commercial Arbitration Act (A1 berta) . The domestic draft 
differs in several significant respect to make it more suitable to 
arbitrations in A1 berta and fit better with Alberta law, practice and 
terminology. 

These proposals are intended t o  

- recognize party control 
- ensure fairness 
- strengthen the arbitration system - make the arbitration system more efficient. 

They are not intended to make radical changes in the arbitration system, but 
to rationalize and strengthen the system. 

The d r a f t  Act would 

- require fundamental fairness in arbitrations 

- recognize the right of parties to manage arbitrations by agreement 



- g i v e  a r b i t r a t o r s  a d d i t i o n a l  powers - t o  app l y  r u l e s  o f  e q u i t y  
- t o  make o rde rs  1  i ke i n j u n c t i o n s  and s p e c i f i c  performance 
- t o  dea l  w i t h  p a r t i e s  who do n o t  comply w i t h  t h e  r u l e s  
- t o  d i sm iss  an a r b i t r a t i o n  f o r  want o f  p r o s e c u t i o n  - t o  p r o v i d e  a  s e t  o f  p rocedures  t o  govern  

s e r v i c e ,  i n c l u d i n g  s u b s t i t u t i o n a l  s e r v i c e  
- t o  g i v e  d i r e c t i o n s  f o r  conduct  o f  a r b i t r a t i o n s  
- t o  compel t h e  g i v i n g  o f  ev idence 

- r e q u i r e  p a r t i e s  t o  r a i s e  o b j e c t i o n s  t o  j u r i s d i c t i o n  and 
a r b i t r a t o r s  p r o m p t l y  

- r e q u i r e  a r b i t r a t o r s ,  i n  t h e  absence o f  an agreement, t o  dec ide  
acco rd ing  t o  law, and t o  g i v e  reasons f o r  d e c i s i o n s .  

The need f o r  court in te rvent ion  i s  r ecogn i sed  b o t h  t o  f a c i l i t a t e  a r b i t r a t i o n s  

and t o  ensure f a i r n e s s .  

The Court o f  Queen's Bench would have power t o  

- appo in t  an a r b i t r a t o r  when t h e  agreed process f a i l s  

- s t a y  a  c o u r t  a c t i o n  t o  a l l o w  an a r b i t r a t i o n  t o  proceed 
(A s t a y  would be r e q u i r e d  u n l e s s  t h e  c i rcumstances s e t  o u t  i n  t h e  
Ac t  e x i s t . )  

- make p r e s e r v a t i o n  o r d e r s  and e n f o r c e  a r b i t r a t o r s '  p rocedu ra l  
o r d e r s  

- dec ide  upon ques t i ons  o f  j u r i s d i c t i o n ,  i n c l u d i n g  g r a n t i n g  
d e c l a r a t i o n s  o f  fundamental  d e f e c t s  i n  a r b i t r a t i o n  agreements and 
a r b i t r a t i o n s  

- remove a r b i t r a t o r s  i n  s p e c i f i e d  c i rcumstances 

- r u l e  on a  p r e l i m i n a r y  q u e s t i o n  o f  l aw  b rough t  w i t h  t h e  consent of  
an a r b i t r a l  t r i b u n a l  

- s e t  a s i d e  a r b i t r a l  awards f o r  reasons s p e c i f i e d  i n  t h e  d r a f t  Ac t  
(e.g., a  fundamental  d e f e c t  i n  t h e  agreement t o  a r b i t r a t e ,  t h e  
re fe rence  t o  a r b i t r a t i o n  o r  t h e  appointment o f  t h e  t r i b u n a l ,  b i a s ,  
s e r i o u s  p rocedu ra l  wrongs, o r  e r r o r s  i n  law) 

- a l l o w  an a r b i t r a l  award t o  be en fo rced  i n  t h e  same manner as a  
Cour t  judgment, o r  t o  g i v e  judgment i n  an a c t i o n  on an award. 



PART I 1  - PROPOSALS LEADING TO A NEW A R B I T R A T I O N  ACT 

CHAPTER 1 - INTRODUCTION 

A. Form and Content of this Report 

In this Chapter 1 of Part I1  of our report we describe our project, the 
reasons for adopting it, the way we have conducted it, and our approach to it. 
In Chapter 2 of this Part 11, we describe our general proposals, some parts of 
the present law, and some problems of the present law and issues which arise 
from it, and we will describe and give reasons for our major policy proposals. 

In Part 111, we give a Summary of Proposals, which is an overview in 
summary form of our specific proposals and, where appropriate, the reasons for 
specific proposals. The Summary also gives cross-references into the draft 
legislation which constitutes Part IV of this report. 

That draft legislation is the embodiment of our specific proposals for 

the reform of the Arbitration Act. It consists of a draft Arbitration Act 
(Part IV, Item A) and a draft amendment to the Limitation of Actions Act (Part 
IV, item B ) .  

The reader who wishes to see our specific proposals should therefore 
read the draft legislation. He or she may find it more efficient to read the 
Summary of Proposals and to follow the cross-references through into the draft 
legislation. The Comparative Chart, Appendix C, will help the reader to 
compare the draft Arbitration Act with the present Act and the UNCITRAL Model 
Law of 1985, as adapted by the International Commercial Arbitration Act. 

This report is unlike previous Institute reports. These have 
customarily contained an extensive discussion of the existing law, its 
problems (if any), the range of practicable solutions with reasons for 
choosing one, and recommendations interspersed through the text. Draft 



legislation has been explanatory and supplementary. Readers who are 
accustomed to our reports should note that Part I 1  is more in the nature of 
background information and discussion. 

B. Reasons for this Report 

The Arbitration Act (A1 berta) governs private arbitrations to which 
Alberta law applies, excepting most labour arbitrations and a1 1 international 
commercial arbitrations. It is based upon the United Kingdom's Arbitration 
Act of 1889. Users find two principal difficulties with it. The first is that 
it leaves many practical problems unsolved. The second is that the scope for 
discretionary intervention by the courts is unduly broad and defeats the 
desire of many arbitrating parties to avoid the litigation system. The Act is 
outdated. 

On a number of occasions over a number of years, the Arbitrators' 
Institute of Canada and the Alberta Arbitration and Mediation Society have 
suggested to us that a revision of the Arbitration Act should be undertaken. 
We undertook a study, and this report is the result of the study. 

C. Scope of this Report 

The Arbitration Act applies to arbitrations carried on under private 
agreements to arbitrate which are subject to Alberta law. It also applies to 
arbitration under provincial statutes which provide for arbitration under the 
Arbitration Act. These are the arbitrations which are the subject of this 
report. 

The Arbitration Act may apply to some arbitrations which' have 
international aspects but are not "international commercial arbitrations" 
under the International Commercial Arbitrations Act (A1 berta) . It may apply 
to some arbitrations which are interprovincial in nature. Its predominant 
appl ication, however, is to "domestic" arbitrations, that is, arbitrations 
which pertain only to Alberta because they are carried on in Alberta between 



residents of Alberta or concerns which carry on business in Alberta. This 

report therefore focusses on domestic arbitrations, though an international or 
interprovincial arbitration could be carried out efficiently under our 
proposals. 

D. Conduct of the Institute's Project 

In July, 1987, we published our Issues Paper No. 1, Towards a  New 

A r b i t r a t i o n  Act f o r  A l b e r t a .  We did so in order to elicit informed comment and 
advice about what an improved Arbitration Act should do. We sent the Issues 
Paper to our usual mailing 1 ist, which includes the Members of the 
Legislature, the media, law firms, judges and libraries. We also sent it to 
all government departments. The Alberta Arbitration and Mediation Society 
sent it to the Society's members and have had it reviewed by a committee 
struck for that purpose. We held two full-day Workshops in Edmonton and 
Calgary respectively, which were attended by arbitrators, 1 awyers, and others. 

Thfs process yielded much useful comment. 

We have worked in close co-operation with the Alberta Arbitration and 
Mediation Society, and, through it, with the Arbitration Institute of Canada, 
and we have looked to them for much information about the needs of the users 
of the arbitration system, including arbitrators and parties to arbitrations. 
We have circulated our materials to them throughout our project, and we have 
benefited by their comments and criticisms, though this report is our own 
responsibility. 

E. Approach to the Project 

Our proposals are intended to serve the interests of those who agree to 
submit their disputes to arbitration. We be1 ieve that by serving those 
interests, the law will serve the public interest. 

We see no need for a root and branch transformation of arbitration law 
or of the arbitration system. We do see a need for adjustment in many matters 



of important detail. That is what this report recommends. 

One broader public interest should be mentioned. Concern about the cost 

of court facilities and the clogging of those faci 1 ities has suggested that 
some litigants be compelled to go to arbitration or that they be induced to do 

so by a requirement that they be required to pay the cost of operating the 

court system if they insist on using it. While it is likely that improving the 

efficiency of the arbitration system will keep more cases out of the courts, 

we do not make any recommendations for compulsory or induced arbitration, 
something which we think should be considered, if at all, only in the context 
of a study of the litigation system. 



CHAPTER 2 - PRESENT LAW AND PROPOSALS 

A. I n t r o d u c t i o n  t o  Proposals 

(1) General s t r u c t u r e  o f  a r b i t r a t i o n  law 

(a) Con t rac t  law as t h e  founda t i on  o f  a r b i t r a t i o n  law 

An a r b i t r a t i o n  occurs  because t h e  p a r t i e s  t o  i t  have agreed t o  have a  

d i s p u t e  decided by an a r b i t r a t o r  o r  a r b i t r a t o r s  r a t h e r  t han  by a  c o u r t .  By 
agree ing t o  a r b i t r a t i o n ,  t h e  p a r t i e s  have, exp ress l y  o r ,  more o f t e n ,  by 

i m p l i c a t i o n ,  agreed t o  p a r t i c i p a t e  i n  t h e  a r b i t r a t i o n  and t o  honour t h e  

a r b i t r a t o r ' s  award. The founda t i on  o f  an a r b i t r a t i o n  i s  a  c o n t r a c t ,  and f o r  

t h a t  reason, a r b i t r a t i o n  law i s  based upon c o n t r a c t  law. 

The u n d e r l y i n g  agreement t o  a r b i t r a t e  i s  governed e n t i r e l y  by t h e  law of  

c o n t r a c t .  The A r b i t r a t i o n  Act does n o t  say any th ing  about i t ,  n o r  does t h e  

Model Law o r  t h e  d r a f t  Act .  The c o u r t s  w i l l  i n t e r p r e t  i t  on t h e  same 

p r i n c i p l e s  as they  i n t e r p r e t  o t h e r  l e g a l l y  b i n d i n g  c o n t r a c t s  and w i  11 app ly  

a l l  t h e  r u l e s  o f  c o n t r a c t  l aw  t o  i t .  Our proposa ls  w i l l  n o t  change t h i s  b a s i c  

l e g a l  s i t u a t i o n .  

An agreement t o  a r b i t r a t e  may be an agreement t o  submi t  an e x i s t i n g  

d i s p u t e  t o  a r b i t r a t i o n .  Such an agreement i s  a  c o n t r a c t  which s tands by 

i t s e l f .  More o f t e n ,  an agreement t o  a r b i t r a t e  i s  an agreement t o  submit  t o  

a r b i t r a t i o n  d i s p u t e s  which a r i s e  under a  l a r g e r  c o n t r a c t  o f  which t h e  

agreement t o  a r b i t r a t e  i s  one c lause.  A  c o u r t  may t r e a t  such a  c lause  as 

hav ing an e x i s t e n c e  o f  i t s  own which can s u r v i v e  t h e  t e r m i n a t i o n  o f  t h e  l a r g e r  

c o n t r a c t .  We t h i n k  t h i s  t rea tmen t  d e s i r a b l e ,  and s e c t i o n  16(2) would ex tend 

t h e  scope o f  i t s  a p p l i c a t i o n ,  as a  d i s p u t e  w i l l  q u i t e  o f t e n  s u r v i v e  t h e  

t e r m i n a t i o n  o f  t h e  c o n t r a c t .  



An arbitration provided for by another statute is not based on a 
contract. However, the basic principles of justice and party control apply 

equally to a statutory arbitration. Our proposals wi 1 1  not differentiate 

between arbitrations based on contract and arbitrations based on statute. 

Parties sometimes agree to "non-binding arbitration". Valuable as such 

a process may be, there is then no agreement to arbitrate in any real sense 
because there is no adjudication which affects the legal rights of the 
parties. The law of arbitration does not, in our view, apply to a "non- 
binding arbitration" nor an agreement to have one. 

(b) Party control and the principle of justice 

If parties to an agreement have agreed to participate in an arbitration 
and to honour the arbitrators' award, the notion that contracts should be 
enforced suggests that the courts should lend their assistance to compel 
parties to carry out the agreement but should not otherwise interfere with the 
arbitration. However, an arbitrator may be unfair or incompetent or may 
misunderstand the law. The notion that justice should be done according to law 
suggests that the courts, as the traditional guardians of justice and 
supervisors of tribunals, should intervene to correct wrongs and errors. 

Everyone agrees that there are some circumstances in which court 
intervention is necessary for the protection of arbitration litigants. The 
present law, however, leaves the Court of Queen's Bench with broad undefined 
discretionary powers under which it may allow lawsuits to pre-empt 
arbitrations, remove arbitrators, and set awards aside. We think that the 
arbitration statute should identify the kinds of circumstances in which 
intervention is permissible and that the areas of court intervention should be 
somewhat more limited than they now are. The draft Act would give effect to 
these views. 



(2) Draft Act 

The draft Act which appears as item A in Part 111 of this report, if 

enacted, would give effect to the views which we have formed. It is patterned 

on the UNCITRAL Model Law on International Commercial Arbitration of 1985, 

which has been adopted as part of the International Commercial Arbitration Act 

(Alberta). The reasons for patterning the draft Act on the Model Law are (a) 

that this will keep Alberta law about domestic arbitrations in as much harmony 

as circumstances permit with the A1 berta law about international commercial 

arbitrations; (b) the Model Law is, in general, a good model; and (c) there is 

some value in keeping Alberta law in as much harmony as circumstances permit 

with the developing international mainstream of arbitration law. We note in 

passing that the Attorney General, the Minister of Consumer and Corporate 
Affairs and the Minister of Energy jointly recommended to us that the Model 
Law be followed. 

There are, however, many differences between the draft 

Act and the Model Law, and many of the differences are significant. We have 

examined each provision of the Model Law and have recommended different 

provisions (a) where the needs of domestic arbitrations appear to us to be 

different from those of international commercial arbitrations, and (b) where 

following the Model Law would do unnecessary violence to existing Alberta 

practices, A1 berta legal concepts, or even A1 berta terminology. In the result, 

while we think that it is correct to say that the draft Act is patterned upon 

the Model Law, it certainly is not the Model Law. 

There is another kind of legal harmony which is desirable. We would like 

to see the law of domestic arbitrations much the same from province to 

province. The common 1 aw provinces have had fairly uniform statutes governing 

local arbitrations because they all copied the Arbitration Act 1889 (LIK), but 

that model is now outdated and the need to update it outweighs the need for 

interprovincial uniformity. British Columbia has a1 ready departed from it by 

enacting its Commercial Arbitration Act of 1986. 



We do n o t  see any r e a l  1  i k e l i h o o d  t h a t  i n t e r p r o v i n c i a l  harmony i n  

a r b i t r a t i o n  law w i l l  be r e s t o r e d  i n  t h e  nea r  f u t u r e .  We have t h e r e f o r e  

concluded t h a t  i t  i s  more p r o d u c t i v e  t o  seek i n t e r n a l  harmony i n  A ' l be r ta ' s  

a r b i t r a t i o n  law, and we n o t e  i n  pass ing t h a t  t h i s  w i l l  r e s u l t  i n  harmony w i t h  

f e d e r a l  a r b i t r a t i o n  law, which i s  based on t h e  Model Law. We hope t h a t  t h e  

adopt ion o f  t h e  UNCITRAL Model Law across t h e  c o u n t r y  f o r  i n t e r n a t i o n a l  

commercial a r b i t r a t i o n s  and f e d e r a l  a r b i t r a t i o n s  may l e a d  more p rov inces  t o  

use i t  as a  model, though n o t  t o  f o l l o w  i t  s l a v i s h l y ,  so t h a t  i n t e r - p r o v i n c i a l  

harmony may re -asse r t  i t s e l f .  

We should  say he re  t h a t  we a r e  much i ndeb ted  t o  t h e  1982 Repor t  on 

A r b i t r a t i o n  o f  t h e  Law Reform Commission o f  B r i t i s h  Columbia, on which t h e  

B r i t i s h  Columbia Commercial A r b i t r a t i o n  Ac t  i s  based. Whi le  we have, f o r  t h e  

reasons which we have g iven,  p a t t e r n e d  t h e  d r a f t  Act  on t h e  Model Law (which 

was n o t  i n  ex i s tence  when t h e  B.C. Repor t  was prepared) ,  t h e  B.C. Report  i s  a  

storehouse o f  research and ideas of which we have made 1  i b e r a l  use, n o t  always 

w i t h  a t t r i b u t i o n .  We a r e  a l s o  i ndeb ted  t o  t h e  A r b i t r a t o r s '  I n s t i t u t e  of  

Canada's P r i n c i p l e s  f o r  t h e  Enactment o f  A r b i t r a t i o n  L e g i s l a t i o n ,  which a r e  

Appendix D t o  o u r  Issues Paper. The P r i n c i p l e s  a r e  a  u s e f u l  gu ide  t o  t h e  

Model Law and much o f  t h e  substance o f  o u r  p roposa ls  can be found i n  them. 

B. General Proposa ls  

(1) Enactment o f  new a r b i t r a t i o n  l e q i s l a t i o n  

Our proposa ls  are,  as we have s a i d  e a r l i e r  i n  t h i s  r e p o r t ,  embodied i n  

t h e  d r a f t  A r b i t r a t i o n  Ac t  and t h e  d r a f t  amendment t o  t h e  L i m i t a t i o n  o f  Ac t i ons  

Ac t  which toge the r  c o n s t i t u t e  P a r t  111 o f  t h i s  r e p o r t .  Our p r i n c i p a l  

recommendation i s  t h a t  t h e  L e g i s l a t u r e  enac t  l e g i s l a t i o n  which w i l l  g i v e  

e f f e c t  t o  t h e  substance o f  t h e  two p ieces  o f  d r a f t  l e g i s l a t i o n .  

As a  genera l  m a t t e r ,  i t  i s  n o t  i m p o r t a n t  t h a t  t h e  new l e g i s l a t i o n  f o l l o w  

t h e  form o f  o u r  d r a f t s .  We do, however, t h i n k  i t  impor tan t  t h a t  a  new 

A r b i t r a t i o n  Act  f o l l o w ,  as c l o s e l y  as p o l  i c y  and l o c a l  d r a f t i n g  c o n s i d e r a t i o n s  



permi t ,  t h e  s t r u c t u r e  and fo rm o f  t h e  Model Law, so t h a t  users  wi 11 be a b l e  t o  

move e a s i l y  and e f f i c i e n t l y  between t h e  new Ac t  and t h e  I n t e r n a t i o n a l  

Commercial A r b i t r a t i o n s  Act,  and between bo th  A l b e r t a  s t a t u t e s  and s t a t u t e s  i n  

o t h e r  j u r i s d i c t i o n s  which a re  based on t h e  Model Law. 

(2) Funct ions o f  t h e  proposed A r b i t r a t i o n  Act 

(a) Making t h e  law more access ib le  and comprehensible 

The e x i s t i n g  A r b i t r a t i o n  Act  i n c l u d e s  some o f  t h e  law which a p p l i e s  t o  

a r b i t r a t i o n s  and p rov ides  f o r  some procedure. However, i t  t e l l s  t h e  use r  very  

l i t t l e  of  what i s  needed t o  conduct an a r b i t r a t i o n ,  most o f  which must be 

asce r ta ined  by i n t u i t i o n  o r  f rom t h e  g r e a t  body o f  judge-made law. 

We t h i n k  t h a t  a  new A r b i t r a t i o n  Ac t  shou ld  t e l l  t h e  use r  much more of  

what i s  needed, and o u r  d r a f t  Act  would do so. It does n o t  i n c l u d e  a l l  t h e  

law. J u d i c i a l  d e c i s i o n s  would s t i l l  be i m p o r t a n t  b o t h  t o  f i l l  i n  t h e  

sur rounding areas and t o  i n t e r p r e t  t h e  new Act .  I n s t i t u t i o n a l  r u l e s  would 

s t i l l  be d e s i r a b l e .  Bu t  we t h i n k  t h a t  t h e  d r a f t  Ac t  would t e l l  t h e  use r  a l l  

t h e  law t h a t  i s  needed f o r  o r d i n a r y  purposes. I f  t h a t  i s  t o o  o p t i m i s t i c  an 

assessment, t h e  d r a f t  Act would c e r t a i n l y  f i l l  i n  many o f  t h e  b lanks  l e f t  by  

t h e  p resen t  Act.  

(b) Promoting p a r t y  c o n t r o l ,  e f f i c i e n c y  and f a i r n e s s  

An a r b i t r a t i o n  shou ld  be c a r r i e d  on i n  accordance w i t h  t h e  agreement of  

t h e  p a r t i e s .  I t shou ld  be c a r r i e d  on e f f i c i e n t l y .  It should  be c a r r i e d  on 

f a i r l y .  These c o n s i d e r a t i o n s  may come i n t o  c o n f l i c t ;  f o r  example, a  process 

which i s  e f f i c i e n t ,  o r  a  process agreed t o  by  t h e  p a r t i e s ,  may l ead  t o  an 

u n f a i r  r e s u l t .  The d r a f t  Ac t  t r i e s  t o  ach ieve t h e  b e s t  ba lance among them. 

A r b i t r a t i o n  agreements do n o t  p r o v i d e  f o r  a l l  e v e n t u a l i t i e s  and many 

p rov ide  f o r  none. A r b i t r a t i o n  agreements o f ten  do n o t  l a y  down procedures f o r  

a r b i t r a t i o n s  ( though more s o p h i s t i c a t e d  agreements may adopt r u l e s  p resc r i bed  



by i n s t i t u t i o n s  such as t h e  I n t e r n a t i o n a l  Chamber o f  Commerce o r  t h e  

A r b i t r a t i o n  I n s t i t u t e  o f  Canada). If a r b i t r a t i o n s  a r e  t o  be c a r r i e d  on 

e f f i c i e n t l y ,  t h e  l aw  must p r o v i d e  an e f f i c i e n t  s t r u c t u r e  and r u l e s .  The d r a f t  

Ac t  i s  in tended t o  do so, and most o f  i t s  p r o v i s i o n s  a r e  d i r e c t e d  towards t h a t  

end. 

However, t h e  p a r t i e s  may make an agreement about  some aspects  of  an 

a r b i t r a t i o n  ( t h e  adop t i on  of  i n s t i t u t i o n a l  r u l e s  ment ioned above be ing  an 

example). There i s  no reason f o r  t h e  law t o  impose a  s t r u c t u r e  o r  r u l e s  upon 

c o n t r a c t i n g  p a r t i e s  who do n o t  want them. The d r a f t  A c t  ( s e c t i o n  4 ( 2 ) )  

a c c o r d i n g l y  p rov ides  t h a t ,  excep t  f o r  a  sma l l  number o f  p r o v i s i o n s ,  e v e r y t h i n g  

i n  t h e  d r a f t  A c t  i s  s u b j e c t  t o  an agreement o f  t h e  p a r t i e s  t o  t h e  c o n t r a r y ,  

t h a t  i s ,  t h a t  t h e  agreement o f  t h e  p a r t i e s  p r e v a i l s .  Most o f  t h e  d r a f t  Ac t  

would t h e r e f o r e  app l y  o n l y  i n  d e f a u l t  o f  agreement. 

But  no one would go i n t o  an a r b i t r a t i o n  un less  he though t  i t  would be 

conducted f a i r l y  - o r  a t  l e a s t  i n  a  way which i s  f a i r  t o  h im o r  he r .  The 

d r a f t  A c t  ( s e c t i o n  4 ( 1 ) , ( 2 ) )  t h e r e f o r e  ent renches t h r e e  p r o v i s i o n s 1  so t h a t  

t h e y  w i l l  app l y  no m a t t e r  what t h e  p a r t i e s  may agree t o .  One ( s e c t i o n  18) i s  

t h a t  t h e  p a r t i e s  must be t r e a t e d  w i t h  e q u a l i t y  and t h a t  each must be g i v e n  

f a i r  o p p o r t u n i t i e s  t o  make h i s  o r  h e r  case. The o t h e r  two  ( s e c t i o n s  34 and 

35) a r e  t h e  powers o f  t h e  Cou r t  o f  Queen's Bench t o  s e t  a s i d e  awards and t o  

e n f o r c e  them. 

Th i s  b a l a n c i n g  o f  t h e  p r i n c i p l e s  o f  p a r t y  c o n t r o l ,  e f f i c i e n c y  and 

fa i rness  i s ,  we t h i n k ,  c o n s i s t e n t  w i t h  t h e  s p i r i t  o f  t h e  p resen t  law. It i s  

ou r  hope t h a t  t h e  d r a f t  Ac t  w i l l  se rve  t o  c l a r i f y  t h e  l aw  and make i t  coherent  
and comprehensible.  

1 Sec t i on  4(1) of  t h e  d r a f t  A c t  a l s o  g i v e s  o v e r r i d i n g  e f f e c t  t o  two o t h e r  
p r o v i s i o n s .  Th i s  i s  done f o r  o t h e r  reasons and i s  i r r e l e v a n t  t o  t h i s  
d i scuss ion .  



C. Specific Proposals 

(1) Appointment of arbitral tribunal 

As part of party control, the parties can agree on the number of 
arbitrators and the qua1 ifications of the arbitrators. They can agree on 
specific arbitrators, or they can agree on how and by whom the arbitrators are 

to be appointed: see sections 10 and 11 of the draft Act. 

Sometimes an agreement to arbitrate does not provide for the appointment 

of an arbi tral tribunal . Sometimes the machinery which an agreement provides 
does not work. It is undesirable that an agreement to arbitrate should fail 

merely because the parties have not made adequate provision for the 

appointment of arbitrators. Section 5 of the present Arbitration Act 
accordingly provides a statutory procedure by which, in most cases, the Court 
of Queen's Bench can, in default of an appointment and after notice to anyone 
who can make the appointment, make the appointment itself. This applies both 

to a first appointment and to the appointment of a substitute arbitrator if 
one becomes necessary. 

Sections 11 and 15 of the draft Act follow much the same pattern. They 
are, however, framed more broadly. They are intended to cover every case in 

which there is an agreement to arbitrate but in which either the agreement has 

not made any provision for the appointment of arbitrators or some provision 
which it has made has failed to work. 

There is one special problem. Suppose that in the agreement to arbitrate 

the parties name an arbitrator. Suppose further that that person cannot or 

will not arbitrate. Should it be assumed that there is an intention to 

arbitrate in any event, or only under the named arbitrator? The answer given 

by section 15(5) of the draft Act is that the Court's power to appoint a 
substitute arbitrator would not apply if an arbitration agreement makes the 

reference to arbitration conditional upon the arbitration being conducted by 

an arbitrator named in the agreement. Otherwise, the Court will be able to 



appoint a substitute. 

(2) Commencement of arbitration 

A party to an arbitration agreement sometimes experiences difficulties 
in getting an arbitration going if the other side engages in obstruction and 

delay. Our proposals would do something to ease the difficulties and to make 

the process more efficient. Section 21 gives instructions on how to start an 

arbitration. Section 3 gives instructions on how to give the necessary 

notices. Section 11 provides for the appointment of arbitrators, and, as we 

have already mentioned, would confer a general power on the Court of Queen's 

Bench to make any necessary appointments which are not otherwise provided for. 

(3) Conduct and qual ifications of arbitrators 

(a) Qua1 if ications 

Like the Arbitration Act and the Model Law, the draft Act would not 

require an arbitrator to have any prescribed qualification other than 

independence and impartiality. Under a1 1 of them, the parties may prescribe 

qualifications in the arbitration agreement. A party who appoints an 

arbitrator may insist upon specific qualifications before making the 

appointment. Those to whom parties delegate the power of appointment may 

insist upon specific qualifications. Under sections 11 and 15 of the draft 

Act, the Court of Queen's Bench would have a broad discretion in the 

qual ification of an arbitrator. The law does not prescribe qual ifications for 

arbitrators, and we think that the question of qualifications should be left 

to the parties, their delegates and, when making appointments, the Court. 

(b) Imparti a1 ity and independence 

It is fundamental to justice, however, that a person who adjudicates a 

dispute must be impartial as between the contestants and independent of each 

of them. The present law recognizes this, as the courts have classified real 



o r  reasonab ly  apprehended b i a s  o f  an a r b i t r a t o r  as "misconduct " .  So does t h e  

d r a f t  Act .  Sec t i on  12 would impose upon an a r b i t r a t o r  a c o n t i n u i n g  d u t y  t o  

d i s c l o s e  t o  t h e  p a r t i e s  c i rcumstances l i k e l y  t o  g i v e  r i s e  t o  a reasonab le  

apprehension o f  b i a s ,  commencing b e f o r e  h i s  appointment and c o n t i n u i n g  

throughout  t h e  proceed ings.  Sec t i on  13 would make a reasonab le  apprehension of  

b i a s  grounds f o r  t h e  removal o f  an a r b i t r a t o r ,  and s e c t i o n  34 would make i t  

grounds f o r  t h e  s e t t i n g  a s i d e  o f  an award. 

One r a t h e r  vex ing  ques t i on  i s  whether,  i n  t h e  common s i t u a t i o n  i n  wh ich  

each p a r t y  t o  an a r b i t r a t i o n  names one a r b i t r a t o r  and t h e  a r b i t r a t o r s  so named 

name a t h i r d  a r b i t r a t o r ,  t h e  two par ty -nominated a r b i t r a t o r s  shou ld  be h e l d  t o  

t h e  same s tandards  o f  independence and i m p a r t i a l i t y  as o t h e r  a r b i t r a t o r s .  We 

have had d i f f e r i n g  v iews expressed t o  us on t h e  ques t i on .  

One v iew i s  t h a t  i t  i s  u n r e a l i s t i c  t o  expect  a par ty -nominated 

a r b i t r a t o r  t o  be f u l l y  i m p a r t i a l .  A p a r t y  i s  1 i k e l y  t o  name an a r b i t r a t o r  whom 

he t h i n k s  l i k e l y  t o  l o o k  on h i s  case favou rab l y ,  and an a r b i t r a t o r  i s  1 i k e l y  

t o  f e e l  c l o s e r  t o ,  though n o t  n e c e s s a r i l y  i d e n t i f i e d  w i t h ,  t h e  p a r t y  who 

appo in t s  him. I f  i m p a r t i a l i t y  cannot  be assured, t h a t  f a c t  shou ld  be 

recogn ized and an un rea l  i s t i c  s tanda rd  shou ld  n o t  imposed. Otherwise,  a p a r t y  

who p l a y s  by t h e  r u l e s  i s  l i k e l y  t o  f i n d  t h a t ,  a l t h o u g h  t h e  a r b i t r a t o r  named 

by h im i s  i m p a r t i a l ,  h i s  opponent s t a r t s  w i t h  t h e  advantage o f  one a r b i t r a t o r  

who i s  b iased  i n  f a v o u r  o f  t h e  opponent. 

The v iew t h a t  t h e  law shou ld  n o t  r e q u i r e  a par ty -nominated a r b i t r a t o r  t o  

be f r e e  of  b i a s  i s  suppor ted by ano the r  and d i f f e r e n t  argument. It i s  t h a t  

t h e r e  i s  p o s i t i v e  m e r i t  i n  an a r b i t r a l  t r i b u n a l  composed o f  two a r b i t r a t o r s ,  

each of  whom i s  we l l - d i sposed  t o  a d i f f e r e n t  s i de ,  and a t h i r d ,  who i s  t h e  

chairman and who i s  t r u l y  independent and i m p a r t i a l .  The two "sidesmen", as 

t hey  a r e  sometimes c a l l e d ,  ensure  t h a t  t h e  oppos ing cases a r e  f u l l y  p u t  b e f o r e  

t h e  t r i b u n a l ,  and t h e y  can per form u s e f u l  f u n c t i o n s  such as encourag ing 

se t t l emen t  w i t h o u t  compromising t h e  i n t e g r i t y  o f  t h e  t r i b u n a l .  T h i s  model 

f u n c t i o n s  s u c c e s s f u l l y  i n  t h e  l a b o u r  a r b i t r a t i o n  f i e l d  i n  A l b e r t a .  



Most o f  t hose  whom we consu l t ed ,  however, t o o k  t h e  v iew t h a t ,  i n  

consensual a r b i t r a t i o n s  wh ich do n o t  have t h e  s p e c i a l  c h a r a c t e r i s t i c s  of 

l a b o u r  a r b i t r a t i o n ,  a  p a r t y  whose r i g h t s  a r e  be ing  a d j u d i c a t e d  upon i s  

e n t i t l e d  t o  an independent and i m p a r t i a l  a d j u d i c a t o r ;  t h a t  i t  i s  p o s s i b l e  t o  

f i n d  a r b i t r a t o r s  who w i l l  be  independent and i m p a r t i a l ;  and t h a t  i t  i s  enough 

p r o t e c t i o n  f o r  a  p a r t y  t h a t  a  b iased  a r b i t r a t o r  can be removed by t h e  Cour t .  

We agree w i t h  t h i s  view. It r e f l e c t s  a  l ong - t ime  p o l i c y  o f  t h e  law, and we 

have n o t  heard o f  any e v i l  a r i s i n g  f r om t h a t  p o l  i c y  wh ich  would outweigh t h e  

c o n s i d e r a t i o n s  we have j u s t  mentioned. We t h i n k  t h a t  a  par ty -nominated 

a r b i t r a t o r  shou ld  be h e l d  t o  t h e  same s tanda rd  o f  independence and 

i m p a r t i a l i t y  as an a r b i t r a t o r  appo in ted  by ano the r  means. Sec t i ons  12, 13 and 

14 of  t h e  d r a f t  Ac t  would a c c o r d i n g l y  a l l o w  a  p a r t y  t o  c h a l l e n g e  an a r b i t r a t o r  

on t h e  grounds t h a t  t h e r e  i s  a  reasonab le  apprehens ion o f  b i a s  on t h e  p a r t  of 

t h e  a r b i t r a t i o n ;  and s e c t i o n  3 4 ( l ) ( h )  would make a  reasonab le  apprehension of  

b i a s  grounds f o r  s e t t i n g  a s i d e  an award. 

The r i g h t  t o  an i m p a r t i a l  and independent  a r b i t r a t o r  i s  no t ,  however, 

abso lu te .  A  p a r t y  t o  an a r b i t r a t i o n  can l o s e  i t  by t a k i n g  p a r t  i n  t h e  

a r b i t r a t i o n  w i t h  knowledge o f  c i rcumstances which a f f e c t  an a r b i t r a t o r ' s  

i m p a r t i a l i t y  and independence. That  i s  t r u e  under t h e  p r e s e n t  law. S e c t i o n  13 

of  t h e  d r a f t  Ac t ,  f o l l o w i n g  t h e  Model Law, would d e p r i v e  a  p a r t y  of  t h e  r i g h t  

t o  complain about such c i rcumstances un less  he does so w i t h i n  15 days of  

becoming aware o f  t h e  f a c t s ,  and s e c t i o n  12 would p r e v e n t  a  p a r t y  who has 

p a r t i c i p a t e d  i n  t h e  appo in tment  o f  an a r b i t r a t o r  f r om r a i s i n g  a f te rwards f a c t s  

which he knew a t  t h e  t i m e  o f  t h e  appo in tment .  The reason i s  f a i r n e s s :  i t  would 

be u n f a i r  t o  a l l o w  a  p a r t y  t o  s i t  back and see how an a r b i t r a t i o n  i s  go ing 

be fo re  r a i s i n g  an o b j e c t i o n  wh ich w i l l  s t u l t i f y  it. 

(c)  Should a r b i t r a t o r s  be requ la ted?  

It i s  obv ious t h a t  t h e  q u a l i f i c a t i o n s  o f  a r b i t r a t o r s  and t h e  way i n  

which t h e y  conduct themselves a r e  o f  v i t a l  impor tance t o  t h e  f a i r n e s s  and 

j u s t i c e  of a r b i t r a t i o n s ,  j u s t  as t h e  qua1 i f i c a t i o n s  o f  judges and t h e  way i n  

which they  conduct themselves a r e  of v i t a l  impor tance t o  t h e  f a i r n e s s  and 



justice of adjudication in litigation. This consideration might suggest that 

some form of legal regulation of arbitrators should be adopted to ensure that 

arbitration litigants get what they have a right to expect. 

It would be possible to legislate codes of ethics and conduct for 
arbitrators, either in the arbitration statute or in rules made under it. We 

doubt the usefulness of this. It would be possible to require arbitrators to 

belong to a professional association with power to regulate the conduct of its 

members. We doubt that the point has been reached at which this would be 

desirable. 

The A1 berta Arbitration and Mediation Society has an accreditation 

programme, and the Arbitrators' Institute of Canada is in the process of 

establ ishing a certification programme. This work, together with the work 

which the two bodies are doing on codes of ethics, will provide useful 

guidance for parties who want to find experienced and ethical arbitrators. We 

doubt that anything further is desirable at the present time. 

(4) Conduct of arbitrations 

(a) Control by parties and arbitrators 

Generally speaking, under the draft Act the parties could agree about 

anything in the conduct of an arbitration. They are limited only by the 

fairness and equality provisions of section 18. If the parties did not agree 

on something, generally speaking the arbitrators could decide how the 

arbitration is to be conducted and give necessary directions. The 

arbitrator's powers would be limited by section 18, by party agreements, and 

by some provisions of the draft Act. 

At an early stage in our project, we considered providing for discovery 
of documents before a hearing and for examinations for discovery. Strong 

representations were made that such provisions would give an undesirable 

impetus to making arbitrations more like lawsuits, and we withdrew the 



proposa l ,  l e a v i n g  a r b i t r a t o r s  w i t h  genera l  powers such as t h o s e  i n  s e c t i o n  19. 

We a l s o  t hough t  about p r o v i d i n g  f o r  p r e l i m i n a r y  conferences t o  ar range f o r  

exchange o f  i n f o r m a t i o n ,  bu t ,  w h i l e  such t h i n g s  a r e  l i k e l y  t o  be u s e f u l  i n  

m a t t e r s  o f  any c o m p l i c a t i o n ,  we t h i n k  t h a t  i t  i s  b e t t e r  f o r  t h e  s t a t u t e  t o  be 

s i l e n t  and l eave  them t o  t h e  d i s c r e t i o n  o f  p a r t i e s  and a r b i t r a t o r s ,  a c t i n g  

under t h e  genera l  powers i n  t h e  d r a f t  Ac t .  

(b) Should model r u l e s  be p rov ided?  

We cons idered p r o v i d i n g ,  e i t h e r  as a  schedu le  t o  t h e  d r a f t  A c t  o r  by  

suggested r e g u l a t i o n s ,  r u l e s  f o r  t h e  conduct  o f  a r b i t r a t i o n s  wh ich would app l y  

i n  t h e  absence o f  b o t h  c o n t r a r y  agreement by  t h e  p a r t i e s  t o  an a r b i t r a t i o n  and 

c o n t r a r y  d i r e c t i o n s  by t h e  a r b i t r a l  t r i b u n a l .  We though t  t h a t  such model r u l e s  

m igh t  be h e l p f u l .  There are ,  however, c o u n t e r v a i  1  i n g  c o n s i d e r a t i o n s .  

F i r s t ,  t h e  d r a f t  A c t  i n c l u d e s  much o f  what would o t h e r w i s e  go i n  a  s e t  

o f  r u l e s .  Examples are :  s e r v i c e  o f  documents ( s e c t i o n  3)  ; p r e s e r v a t i o n  o r d e r s  

( s e c t i o n s  9(1) and 17); c h a l l e n g e  procedure  ( s e c t i o n  13);  commencement o f  

proceedings ( s e c t i o n  21) ; conso l  i d a t i o n  o f  a r b i t r a t i o n s  ( s e c t i o n  9 (6 ) )  ; 

statements o f  t h e  p a r t i e s '  p o s i t i o n s  ( s e c t i o n  23) ; h o l d i n g  o f  hea r i ngs  

( s e c t i o n  24); d i s m i s s a l  f o r  want o f  p r o s e c u t i o n  and o t h e r  p r o v i s i o n s  about 

d e f a u l t  of  a  p a r t y  ( s e c t i o n  25); appo in tment  o f  e x p e r t s  ( s e c t i o n  26); 

o b t a i n i n g  ev idence (Sec t i on  27) ; form, c o n t e n t s  and t i m e  o f  award ( s e c t i o n  

31) ; t e r m i n a t i o n  o f  p roceed ings ( s e c t i o n  32) ; c o r r e c t i o n  and i n t e r p r e t a t i o n  of  

award ( s e c t i o n  33);  a p p l i c a t i o n  f o r  s e t t i n g  a s i d e  an award ( s e c t i o n  34) ; 

enforcement o f  awards ( s e c t i o n  35) ;  and t a x a t i o n  o f  c o s t s  ( s e c t i o n s  37 and 

38).  

It may be ques t i oned  whether  so much p rocedu ra l  m a t e r i a l  shou ld  go i n t o  

t h e  proposed Act .  G e n e r a l l y  speaking, t h e  L e g i s l a t u r e  shou ld  enact  substance 

and l eave  procedure t o  r u l e s  and r e g u l a t i o n s  where i t  i s  e a s i e r  t o  c o r r e c t  and 

where i t  w i l l  n o t  c l u t t e r  up t h e  s u b s t a n t i v e  law. We t h i n k ,  however, t h a t  t h e  

procedure  i n  t h e  d r a f t  Ac t  i s  s e n s i b l e  and w i l l  s t and  t h e  t e s t  o f  t ime .  More 

impor tant ,  i t  appears t o  us -- and o u r  c o n s u l t a t i o n  suggests  t h a t  i t  appears 



t o  o t h e r  i n t e r e s t e d  persons as w e l l  -- t h a t  t h e  d r a f t  Ac t ,  w i t h i n  a  reasonab le  

compass and w i t h o u t  b e i n g  t o o  complex and l e g a l i s t i c ,  w i l l  g i v e  a r b i t r a t o r s  

and p a r t i e s  enough gu idance t o  c a r r y  on an a r b i t r a t i o n  ( though no doubt 

i n s t i t u t i o n s  wh ich a d m i n i s t e r  a r b i t r a t i o n s  w i l l  c o n t i n u e  t o  p r o v i d e  more 

e l a b o r a t e  s e t s  o f  r u l e s ) .  We t h i n k  t h a t  i t  i s  u s e f u l  t o  have t h i s  p rocedu ra l  

m a t e r i a l  i n  t h e  d r a f t  Act .  

A  second reason why we dec ided n o t  t o  recommend p r o v i d i n g  r u l e s  i s  t h a t  

many of  o u r  c o n s u l t a n t s  t hough t  t h a t  a r b i t r a t o r s  and p a r t i e s  would be l i k e l y  

t o  f i n d  them con fus ing ,  t o  t h i n k  t h e y  were bound by them, and t o  f i n d  t h e  

volume o f  w r i t t e n  m a t e r i a l  i n t i m i d a t i n g .  

A  d e s i r e  f o r  s imp le  and i n fo rma l  procedures  i s  one reason why some 

p a r t i e s  p r e f e r  a r b i t r a t i o n  t o  l i t i g a t i o n .  We t h i n k  t h a t  s i m p l i c i t y  and 

i n f o r m a l i t y  c o u l d  be ach ieved under  t h e  d r a f t  Ac t .  We b e l i e v e  t h a t  t h e  d r a f t  

Ac t  cou ld  a l s o  be used by t hose  who need e x t e n s i v e  and fo rma l  hea r i ngs ,  though 

i n  such cases t h e  r u l e s  o f  a r b i t r a t i o n  i n s t i t u t i o n s  w i l l  o f t e n  be used t o  

supplement t h e  s t a t u t o r y  p r o v i s i o n s .  We t h e r e f o r e  b e l i e v e  t h a t  t h e  d r a f t  Ac t  

i s  s u i t a b l e  f o r  a r b i t r a t i o n s  a t  v a r y i n g  l e v e l s  o f  s o p h i s t i c a t i o n .  

(c )  N a t u r a l  j u s t i c e  

An a r b i t r a t o r  must observe " t h e  r u l e s  o f  n a t u r a l  j u s t i c e " .  I f  he does 

no t ,  t h e  Cour t  o f  Queen 's  Bench may remove h im o r  s e t  a s i d e  t h e  a r b i t r a l  award 

on t h e  grounds t h a t  he has "misconducted h i m s e l f " .  I n  A l b e r t a ,  t h i s  i s  judge- 

made law. Under t h e  B r i t i s h  Columbia Commercial A r b i t r a t i o n  Act ,  f a i l u r e  t o  

observe n a t u r a l  j u s t i c e  i s  " a r b i t r a l  e r r o r "  which has s i m i l a r  consequences. 

As we have s a i d  e a r l i e r ,  s e c t i o n  18 o f  t h e  d r a f t  Act  wou ld  r e q u i r e  t h a t  

t h e  p a r t i e s  be t r e a t e d  w i t h  e q u a l i t y  and t h a t  each must be g i v e n  a  f a i r  

o p p o r t u n i t y  t o  make a  case. S e c t i o n  34(1)  (g)  would empower t h e  Cour t  t o  s e t  

as ide  an award because t h e  a r b i t r a l  p rocedure  was n o t  i n  accordance w i t h  t h e  

Act  o r  because t h e r e  has o t h e r w i s e  been a  s e r i o u s  d e p a r t u r e  f r om a  fundamental  

r u l e  of  procedure,  and s e c t i o n  3 4 ( l ) ( h )  would make s i m i l a r  p r o v i s i o n  where 



there has been corrupt or fraudulent practice or a reasonable apprehension of 
bias. Section 14 would empower the Court to remove an arbitrator for bias. 

The draft Act does not mention "natural justice". That may be a 
disadvantage for a lawyer who uses the legislation. However, we think that it 
does mandate procedures which are consistent with natural justice and does SO 
in terms which, though they leave much room for the application of judgment, 
will be more intelligible to non-lawyer users. 

Under the draft Act, parties could contract out of, or waive breaches 
of, rules other than the rules that the parties must be treated equally and 
that each must be given a fair opportunity to make a case. The draft Act 
would restrict the powers of the courts to intervene on procedural grounds, 
but that is for the purpose of minimizing opportunities for obstruction and 
delay and would not deprive a party of an ultimate remedy. We think that the 
parties would be well enough protected by the draft Act. 

(d) Obstruction and delay 

An important policy of the draft Act is to minimize opportunities for 
obstruction and delay. The limitations placed on Court intervention, which 
will be discussed below, would help to implement this policy by making Court 
appl ications less attractive. So would the provisions about the -commencement 
of arbitrations mentioned above. So would section 4(3), section 13 and section 
16(6), which would require a party to raise at an early date objections to 
procedures, to jurisdiction, or to an alleged lack of impartiality of an 

arbitrator: if a party were not to object promptly he would lose his right to 
object. So would section 25 of the draft Act, which, as well as making some 

' 

specific provisions for dealing with specific delays, would give an arbitrator 
power, to dismiss a claim for want of prosecution. 



(5) A p p l i c a t i o n  o f  law t o  a r b i t r a t i o n s  

The l aw  about a r b i t r a t i o n  presupposes t h a t  a r b i t r a t o r s  must dec ide  

d i spu tes  i n  accordance w i t h  t h e  l aw  which a p p l i e s  t o  t h e  r i g h t s  o f  t h e  

p a r t i e s .  F a i l i n g  t o  unders tand and app l y  t h e  law i s  "misconduct "  f o r  which t h e  

Cour t  o f  Queen 's  Bench w i l l  s e t  a s i d e  an award under  t h e  A r b i t r a t i o n  Act ,  

though o n l y  i f  t h e  f a i l u r e  i s  apparent  on t h e  f a c e  o f  t h e  award. No doubt  some 

p a r t i e s  go t o  a r b i t r a t i o n  r a t h e r  t han  l i t i g a t i o n  because they  wou ld  l i k e  t o  

avo id  t h e  a p p l i c a t i o n  o f  l e g a l  t e c h n i c a l i t i e s ,  b u t  i t  i s  p robab l y  s a f e  t o  say 

t h a t  most would agree t h a t  what t h e y  want f r om a r b i t r a t i o n  i s  t h e i r  l e g a l  

r i g h t s .  Sec t i on  28 o f  t h e  d r a f t  Ac t ,  l i k e  a r t i c l e  28 o f  t h e  Model Law, 

p rov ides  f o r  t h e  a p p l i c a t i o n  o f  l aw  t o  t h e  a r b i t r a t i o n  o f  d i s p u t e s ,  though t h e  

d r a f t i n g  i s  changed somewhat f r om t h a t  o f  t h e  Model Law because t h e  law 

a p p l i c a b l e  t o  most domest ic  A l b e r t a  a r b i t r a t i o n s  i s  A l b e r t a  law. 

Occas iona l l y ,  someone may want an a r b i t r a l  t r i b u n a l  wh ich  does n o t  have 

t o  f o l l o w  t h e  law.  The Model Law accommodates such wishes by p r o v i d i n g  t h a t  an 

a r b i t r a l  t r i b u n a l  " s h a l l  dec ide  ex aequo et bono o r  as amiable compositeur 

o n l y  i f  t h e  p a r t i e s  have e x p r e s s l y  a u t h o r i z e d  i t  t o  do so,"  wh i ch  makes i t  

c l e a r  t h a t  t h e y  can so a u t h o r i z e  i t. Sec t i on  28 i s  n o t  one o f  t h e  p r o v i s i o n s  

l i s t e d  i n  s e c t i o n  4(1) o f  t h e  d r a f t  Ac t ,  so  t h a t  s e c t i o n  4(2)  would app l y  and 

t h e  p a r t i e s  c o u l d  agree t h a t  a  d i s p u t e  i s  t o  be dec ided  on p r i n c i p l e s  o t h e r  

t h a n  law. 

Whether p a r t i e s  would eve r  be w i s e  t o  d ispense w i t h  l aw  i s  doub t fu l .  If 

an a r b i t r a t o r '  s  sense o f  f a i r n e s s  proves c a p r i c i o u s  o r  wrong-headed, t h e r e  

w i l l  be l i t t l e  t h a t  can be done about i t  i f  he i s  n o t  o b l i g e d  t o  f o l l o w  t h e  

law, and an a r b i t r a t o r  m i g h t  w e l l  f e e l  uncomfo r tab le  about u n d e r t a k i n g  t o  

a d j u d i c a t e  by a n y t h i n g  so vague as h i s  own s u b j e c t i v e  f e e l  i ngs .  However, t h e r e  

does n o t  seem t o  be any p u b l i c  i n t e r e s t  wh ich  w i l l  be i n j u r e d  i f  p a r t i e s  agree 

t o  dispense w i t h  law. 

Sec t i on  28 would l e a v e  i t  open t o  t h e  p a r t i e s  t o  choose t h e  l aw  which 

w i l l  app l y .  I f  they  make no s p e c i f i c  cho ice ,  t h e  a r b i t r a l  t r i b u n a l  w i l l  app l y  



whatever r u l e s  of 1  aw i t  t h i n k s  a p p r o p r i a t e .  I n  domest ic  A1 b e r t a  a r b i t r a t i o n s ,  

t r i b u n a l s  w i l l  app l y  t h e  l aw  of  A l b e r t a  un less  t h e r e  i s  a  s t r o n g e r  connec t i on  

w i t h  some o t h e r  system o f  laws. 

(6) A p p l i c a t i o n  o f  l i m i t a t i o n s  l aw  t o  a r b i t r a t i o n s  

(a) B r i n q i n g  o f  c l a i m  

A  c o u r t  a c t i o n  i n  which a  c l a i m  f o r  a  j u d i c i a l  remedy i s  made must be 

brought  w i t h i n  a  p e r i o d  o f  t i m e  s p e c i f i e d  i n  t h e  L i m i t a t i o n  o f  A c t i o n s  Ac t  

(A lbe r ta ) .  I f  an a c t i o n  i s  brought  a t  a  l a t e r  t ime ,  t h e  defendant  i s  e n t i t l e d  

t o  have i t  dismissed. The reasons f o r  t h i s ,  b r o a d l y  speak ing,  have t o  do w i t h  

t h e  tendency o f  ev idence t o  d e t e r i o r a t e  o r  be l o s t  and t h e  consequent 

unfa i rness t o  defendants  o f  a l l o w i n g  o l d  c l a i m s  t o  be r a i s e d ;  and w i t h  t h e  

u n d e s i r a b i l i t y  o f  a l l o w i n g  c l a i m s  t o  hang ove r  t h e  heads o f  p r o s p e c t i v e  

defendants i n d e f i n i t e l ~ . ~  

The L i m i t a t i o n  o f  A c t i o n s  A c t  does n o t  ment ion  a r b i t r a t i o n s .  Under 

E n g l i s h  law, i t  was s e t t l e d  t h a t  i f  an a r b i t r a t i o n  agreement p rov ides  t h a t  t h e  

comple t ion  o f  an a r b i t r a t i o n  i s  a  c o n d i t i o n  precedent  t o  a  r i g h t  t o  b r i n g  an 

a c t i o n  (a  "Scott v. Avery" c lause ) ,  t h e  l i m i t a t i o n  p e r i o d  does n o t  s t a r t  t o  

r u n  u n t i l  t h e  comp le t i on  o f  t h e  a r b i t r a t i o n ,  so t h a t  l i m i t a t i o n s  law i s  

e f f e c t i v e l y  excluded: Board of Trade v. Cayzer, Irvine & Co. [1927] AC 610 

(HL).3 I n  t h e  case o f  an o r d i n a r y  agreement t o  a r b i t r a t e ,  however, E n g l i s h  

c o u r t s  imp ly  a  te rm,  a t  l e a s t  i n  m e r c a n t i l e  re fe rences ,  t h a t  e v e r y  defence 

open i n  a  c o u r t  o f  l aw  i s  open i n  an a r b i t r a t i o n :  Ramdutt Ramkissen Das v. 

Sassoon & Co. (1929) A l l  ER Rep. 225 (PC, I n d i a ) .  T h i s  i n c l u d e s  a  l i m i t a t i o n s  

2 L i m i t a t i o n s  law i s  ana lysed i n  o u r  Repor t  f o r  D i scuss ion  No. 4, 
Limitations. We propose t o  make recommendations f o r  improvements i n  t h e  
law o f  1  i m i t a t i o n s ,  b u t  t h e  d i s c u s s i o n  i n  t h i s  r e p o r t  a p p l i e s  e q u a l l y  t o  
t h e  c u r r e n t  l aw  o r  t o  any improved law which may r e s u l t  f r om o u r  l a t e r  
recommendations. 

3 Th is  d e c i s i o n  has been reve rsed  i n  i t s  own c o u n t r y  by s t a t u t e  (see 
L i m i t a t i o n s  A c t  1980 (UK) s. 3 4 ( 2 ) ) ,  b u t  t h i s ,  o f  course,  does n o t  app l y  
i n  Canada. 



defence. These cases were decided at a time when decisions of the Judicial 
Committee of the Privy Council were binding on Canadian courts. 

The Canadian situation is not entirely clear. McLaren on Arbitration 
accepts the proposition that under the law of contract there is an implied 
term in an arbitration agreement that limitations law applies. There are, 
however, three Canadian decisions in which 1 imitations law has not been 

applied: Hanna v. City of Victoria (1916) 27 DLR 213 (BC CA); Re Province and 

Central Properties Limited (1965-1969) 2 NSR 221 (NS CA); and Suburban 
Construction v. Nfld. and Labrador Housing Corporation (1985) 54 Nfld & PEIR 
91 (Nfld. SC). While it seems likely that it would ultimately be held that 

limitations law applies to an arbitration, it is not necessary to reach a firm 
conclusion about the question. 

We think that limitations law should apply to the bringing of a claim to 
arbitration, whether the arbitration is under a Scott v. Avery clause or under 
an ordinary agreement to arbitrate. The considerations which have to do with 

the deterioration and loss of evidence and the considerations which have to do 

with wiping the slate clean apply to stale claims which are brought before an 
arbitrator in the same way as they apply to stale claims which are brought 
before a court. For this purpose, there is no reason to differentiate: if 

limitations law should apply to the bringing of actions, it should apply to 
the bringing of claims to arbitration. The parties to an arbitration 
agreement, like parties to any other kind of contract, can, of course, agree 
that limitations law will not apply, but unless they do so, they should be 
taken to have accepted the law which applies to the enforcement of rights 
under all contracts. 

We think that it is limitations law in its entirety which should apply 

to the bringing of a claim to arbitration. This includes such things as 

provisions of 1 imitations law dealing with acknowledgments and part payments, 
incapacity of a party, fraud and concealment, and amendments to claims, 
including adding parties. The draft amendment to the Limitation of Actions 
Act which is item B of Part 1 1 1  would give effect to this view. 



(b) Runninq o f  t ime  dur inq  an a r b i t r a t i o n  

It can be argued t h a t  t h e  a r b i t r a t i o n  process and t h e  making o f  an award 

simply q u a n t i f i e s  t h e  amount of an e x i s t i n g  c l a i m  and does n o t  change it. I f  

so, i t  could f o l l o w  the  l i m i t a t i o n  per iod  which app l ied  t o  t h e  o r i g i n a l  c l a i m  

f o r  r e l i e f  cont inues t o  apply, and t h a t  i f  a c l a i m  i s  n o t  a r b i t r a t e d  and 

brought t o  t h e  cour ts  f o r  enforcement be fo re  t h a t  o r i g i n a l  1 i m i t a t i o n  per iod  

expi res,  the  defendant w i l l  be e n t i t l e d  t o  c l a i m  immunity from it. We t h i n k  

t h a t  such a s t a t e  o f  t h e  law would be c l e a r l y  wrong. The commencement o f  an 

a r b i t r a t i o n ,  l i k e  t h e  commencement of an ac t ion  i n  cour t ,  should s top the  

1 i m i t a t i o n  per iod from running. 

(c) L i m i t a t i o n  per iod on enforcement o f  award 

The p a r t i e s  t o  an a r b i t r a t i o n  agreement agree t o  have a d ispu te  decided 

by an a r b i t r a t o r  and t o  honour an award made by t h e  a r b i t r a t o r .  The award thus 

confers a c la im o r  c la ims which p a r t i e s  may enforce through t h e  Court o f  

Queen's Bench, e i t h e r  by ob ta in ing  leave t o  have t h e  award enforced o r  by 

b r i n g i n g  an ac t ion  on it. We t h i n k  t h a t  such claims based on awards should 

have t o  be brought t o  t h e  c o u r t  w i t h i n  a reasonable t ime, and t h a t  l i m i t a t i o n s  

law should app:y t o  them. 

What should t h e  t ime be? A judgment o f  a c o u r t  remains i n  fo rce  f o r  ten  

years. However, an a r b i t r a t o r ' s  award i s  n o t  a state-backed decree p u b l i c l y  

made and recorded and enforceable w i thou t  more by s t a t e  machinery, and we 

t h i n k  t h a t  i t  i s  b e t t e r  t o  r e q u i r e  i t  t o  be brought t o  c o u r t  w i t h i n  a shor te r  

time. We t h i n k  t h a t  2 years i s  a reasonable time. When t h e  Court o f  Queen's 

Bench makes an order  f o r  enforcement o r  g ives judgment on t h e  award, the  order  

o r  judgment would be an order  o r  judgment of t h e  Court and would be subject  t o  

the ten year per iod  w i t h  r i g h t  o f  renewal. 



(d) L i m i t a t i o n  p e r i o d  when a r b i t r a t i o n  abo r ted  

If an a c t i o n  i n  c o u r t  i s  f o r  some reason abor ted,  f o r  example by 

d i sm issa l  f o r  want o f  p r o s e c u t i o n  o r  because i t  has been b rough t  b e f o r e  a  

c o u r t  which has no j u r i s d i c t i o n ,  i t  i s  l i k e l y  t h a t  t h e  defendant ,  i f  t h e  

p l a i n t i f f  sues aga in  a f t e r  t h e  end o f  t h e  l i m i t a t i o n  p e r i o d  wh ich a p p l i e s  t o  

t h e  o r i g i n a l  c l a i m ,  i s  e n t i t l e d  t o  have t h e  new a c t i o n  dismissed. On t h e  f a c e  

of  it, i t  migh t  seem t h a t  t h a t  shou ld  be t h e  case i f ,  f o r  some reason, an 

a r b i t r a t i o n  i s  abor ted.  Th i s  would i n c l u d e  a  case i n  wh ich  i t  i s  found t h a t  

t h e  a r b i t r a l  t r i b u n a l  i s  w i t h o u t  j u r i s d i c t i o n ,  a  case i n  which an a r b i t r a t o r  

i s  removed and t h e r e  i s  no power of  s u b s t i t u t i o n  o r  s u b s t i t u t i o n  i s  refused, 

and a  case i n  wh ich  an award i s  s e t  a s i d e  and i t  appears t h a t  t h e  a r b i t r a t i o n  

i s  no l o n g e r  on f o o t .  

We t h i n k ,  however, t h a t  t h i s  i s  a  p o i n t  on wh ich t h e  c o n s i d e r a t i o n s  

which app l y  t o  a r b i t r a t i o n s  a r e  d i f f e r e n t  f rom t h e  c o n s i d e r a t i o n s  which app l y  

t o  l a w s u i t s .  A l l  t h a t  a  p l a i n t i f f  need do i n  o r d e r  t o  a v o i d  hav ing  an a c t i o n  

abor ted i s  t o  b r i n g  i t  i n  t h e  r i g h t  c o u r t  and pursue i t  d i l i g e n t l y .  An 

a r b i t r a t i o n  c l a i m a n t  i s  s u b j e c t  t o  hav ing  h i s  a r b i t r a t i o n  sho t  f r om under h im  

f o r  many more reasons, some o f  wh ich  a r e  beyond h i s  c o n t r o l ,  and we do n o t  

t h i n k  t h a t  i t  i s  r i g h t  t h a t  i f  t h e  respondent can f i n d  something s u f f i c i e n t l y  

wrong t o  have t h e  a r b i t r a t i o n  proceed ings abo r ted  a f t e r  t h e  end o f  t h e  

o r i g i n a l  l i m i t a t i o n  p e r i o d  t h e  c l a i m a n t  w i l l  be w i t h o u t  remedy. 

Sec t i on  34(5) o f  t h e  L i m i t a t i o n s  Ac t  1980 (UK) g i v e s  t h e  High Cour t  

power, when i t  s e t s  a s i d e  an award, t o  o r d e r  t h a t  t h e  p e r i o d  between t h e  

commencement o f  t h e  a r b i t r a t i o n  and t h e  d a t e  o f  t h e  o r d e r  s h a l l  be  exc luded i n  

comput ing t h e  t i m e  p r e s c r i b e d  by t h e  L i m i t a t i o n s  Ac t  o r  any o t h e r  Ac t  d e a l i n g  

w i t h  t h e  commencement o f  a r b i t r a t i o n  proceed ings.  On t h e  one hand, t h i s  

p r o v i s i o n  makes i t  p o s s i b l e  f o r  a  c l a i m a n t  t o  a v o i d  b e i n g  dep r i ved  o f  h i s  

a b i l i t y  t o  pursue h i s  c l a i m  by t h e  s e t t i n g  a s i d e  o f  an award. On t h e  o t h e r , '  

t h e  need f o r  a  c o u r t  o r d e r  means t h a t  t h e  respondent w i  11 n o t  be exposed t o  a  

l a t e r  c l a i m  i f ,  under t h e  c i rcumstances,  t h e  c l a i m a n t  shou ld  be b a r r e d  from 

b r i n g i n g  one. 



We think that Alberta law should have a provision like the United 
Kingdom section 3 4 ( 5 ) .  We think, however, that the provision should apply 
whenever an arbitration is ended other than by a valid award, and not only 
when an award is set aside. We recommend that, whenever the Court makes an 
order which has the effect of terminating an arbitration proceeding or 
declaring that an arbitration proceeding or award is invalid, it should be 
able to make an order that the period between the commencement of the 
arbitration or purported arbitration and the date of the order shall be 
excluded in computing the relevant 1 imitation period or periods. 

(e) Leqislative form of limitations provision 

We think that the general limitations statute should be as comprehensive 
as possible and that the limitation provisions which we recommend for 
arbitrations should therefore appear in the Limitation of Actions Act. The 
provisions in Item B of Part 111, if inserted in the present Limitations Act, 
would give effect to our views. If a new Limitations Act is enacted as we 
expect to recommend at a later date, similar provisions for arbitrations 
should appear in it, though different in form. 

We do not think that any attempt should be made to prepare a complete 
code of 1 imitations law for arbitrations. The general provisions of the 
limitations statute should be used as far as possible. 

(f) Effect of delay within a limitation period 

An arbitration claimant may delay bringing a claim to arbitration or in 
getting on with an arbitration once it has started. Even before a limitation 
period for bringing a claim has expired, delay may cause inconvenience and 
prejudice to the other side. 

A party against whom a claim has been made or may be made is not likely 
to complain while the claim or the arbitration is left asleep. He is likely, 



however, t o  compla in  v i g o r o u s l y  when i t  i s  u l t i m a t e l y  b rough t  o r  pursued, and 

t o  t r y  t o  have i t  d ismissed on t h e  grounds o f  de lay ,  sometimes i n c l u d i n g  

p r e j u d i c e  by reason o f  t h e  de lay .  A  number o f  i ngen ious  sugges t i ons  have been 

made: ( i )  t h a t  de lay  amounts t o  abandonment o r  r e p u d i a t i o n  o f  t h e  r i g h t  t o  

a r b i t r a t e ;  ( i  i )  t h a t  de lay  has f r u s t r a t e d  t h e  a r b i t r a t i o n  agreement; ( i  i i )  
t h a t  t h e r e  i s  an i m p l i e d  t e r m  i n  t h e  a r b i t r a t i o n  agreement t h a t  a  c l a i m a n t  

w i l l  go t o  a r b i t r a t i o n  w i t h i n  a  reasonab le  t ime;  and ( i v )  t h a t  t h e  Cour t  

shou ld  g r a n t  l eave  t o  revoke a  submiss ion on grounds o f  de lay .4  A  Canadian 

c o u r t  has h e l d  t h a t  t h e  e q u i t a b l e  d o c t r i n e  o f  l aches  app l  i e ~ . ~  However, 

a t tempts  t o  o b t a i n  d i s m i s s a l s  on grounds o f  de lay ,  though success fu l  i n  t h e  

Suburban Construct ion case, have g e n e r a l l y  been unsuccess fu l .  

The p r e v a i l i n g  v i ew  i s  t h a t  an a r b i t r a l  t r i b u n a l  cannot  d i sm iss  an 

a r b i t r a t i o n  f o r  want o f  p r o s e c u t i o n  i n  t h e  way i n  wh ich  a  c o u r t  can d i sm iss  an 

a c t i o n  f o r  want o f  p rosecu t i on .  The House o f  Lords,  i n  t h e  Food Corporation of 

I nd ia  case, appealed f o r  t h e  enactment o f  l e g i s l a t i o n  c o n f e r r i n g  such a  power. 

Th i s  appears t o  us t o  be an a p p r o p r i a t e  t o o l  f o r  use i n  d e a l i n g  w i t h  t h e  

problem o f  de lay ,  and s e c t i o n  25(2) o f  t h e  d r a f t  Ac t  would c o n f e r  t h e  power. 

We do n o t  t h i n k  t h a t  l e g i s l a t i o n  shou ld  dea l  w i t h  t h e  o t h e r  grounds f o r  

d i sm issa l  which we have ment ioned i n  t h e  p reced ing  paragraph, p a r t i c u l a r l y  as 

t h e  power t o  d i s m i s s  f o r  want o f  p r o s e c u t i o n  shou ld  s o l v e  t h e  problems towards 

which t h e  o t h e r  proposed grounds a r e  d i r e c t e d .  

A  d i s m i s s a l  o f  a  c l a i m  f o r  want o f  p r o s e c u t i o n  c o u l d  have any one of  

t h r e e  r e s u l t s :  ( i )  t h e  l o s s  o f  t h e  c l a im ;  ( i i )  t h e  l o s s  o f  t h e  r i g h t  t o  

a r b i t r a t e  b u t  n o t  t h e  l o s s  o f  t h e  c l a i m  i t s e l f ;  o r  ( i i i )  t h e  mere t e r m i n a t i o n  

of  t h e  a r b i t r a t i o n  w i t h o u t  p r e j u d i c e  t o  t h e  r i g h t  o f  t h e  c l a i m a n t  e i t h e r  t o  

renew t h e  a r b i t r a t i o n  o r  t o  b r i n g  an a c t i o n .  We t h i n k  t h a t  t h e  c l a i m a n t  shou ld  

be p rec luded  f rom b r i n g i n g  t h e  c l a i m  aga in ,  whether  t h rough  a r b i t r a t i o n  o r  

th rough t h e  c o u r t s ,  t h a t  i s ,  t h a t  t h e  c l a i m  i t s e l f  shou ld  be d ismissed f o r  

4 These p roposa l s  a r e  l i s t e d  i n  Food Corporation of I n d i a  v. Antc l i zo  
Shipping Corporation [ I9881 1 W. L. R. 603 (H. L. ) . 

5 Suburban Construct ion Ltd. v. Newfoundland and Labrador Housing Corporation 
(1985) 54 N f  l d  and P E I  R  and 160 APR 9 1  (Nf l d  SC) . 



want of prosecution and not merely the arbitration. This flows from the fact 

that the parties are under a contractual obligation to pursue the arbitration. 

(7) Court intervention in arbitrations 

(a) Court assistance for arbitrations 

No agreement to arbitrate provides for all eventualities, and many 

provide for none. If agreements to arbitrate are to be honoured, it is 

necessary for the law, acting through the courts -- that is, the Court of 
Queen's Bench -- to supply deficiencies in machinery and procedures. This the 
Court does. It appoints arbitrators if the machinery for appointment is 

deficient; it enforces final awards; it gives some procedural assistance 

during an arbitration, for example, in compelling witnesses to attend; and it 

answers questions of law in order to give guidance to arbitrators and 

arbitration parties. Our proposals would continue these powers, though not 

necessarily in the same form, and would extend them somewhat, particularly in 

the area of procedural orders and directions. 

Court assistance, particularly in connection with the enforcement of 

awards, is often necessary for the effective working of the arbitration 

process. Denial of necessary assistance could have the same stultifying effect 

on the process as undue interference. That might suggest that the Court's 

discretions to give or withhold assistance should be 1 imited or done away 

with. We do not think so. We do not think that private individuals should be 

able to set the machinery of state in motion against other private individuals 

without the considered intervention of a state judicial institution, and we 

think that the Court will in general make the state machinery available in 

support of the arbitration process when that machinery should be made 

available. 



(b) Cour t  c o n t r o l  and s u p e r v i s i o n  o f  a r b i t r a t i o n s  

( i )  Powers under p resen t  law 

As we have s a i d  e a r l i e r ,  under t h e  p resen t  law, t h e  Cour t  of Queen's 

Bench has broad d i s c r e t i o n a r y  powers t o  i n t e r v e n e  i n  a r b i t r a t i o n s .  The 

p r i n c i p a l  powers a r e  as f o l l o w s :  

(a) t h e  power t o  r e f u s e  a  s t a y  o f  an a c t i o n  b rough t  i n  c o u r t  by 

one p a r t y  i n  respec t  o f  a  c l a i m  which t h e  p a r t i e s  have agreed t o  

submit  t o  a r b i t r a t i o n ,  and thus  t o  a l l o w  t h e  a c t i o n  t o  pre-empt 

t h e  a r b i t r a t i ~ n . ~  On an a p p l i c a t i o n  f o r  a  s tay ,  i t  i s  f o r  t h e  

a p p l i c a n t  t o  show t h a t  t h e r e  i s  no s u f f i c i e n t  reason why t h e  

m a t t e r  shou ld  n o t  be a r b i t r a t e d ,  and t h e  c o u r t s  have found a  

number o f  reasons s u f f i c i e n t .  A  p a r t y  a p p l y i n g  f o r  a  s t a y  o f  an 

a c t i o n  must a l s o  show t h a t  he i s  and always has been ready and 

w i l l i n g  t o  do a l l  t h i n g s  necessary t o  t h e  p rope r  conduct o f  t h e  

a r b i t r a t i o n ,  and he l oses  h i s  s tand ing  t o  app ly  f o r  a  s t a y  if he 

takes a  s t e p  i n  t h e  a c t i o n .  

(b) t h e  power t o  remove an a r b i t r a t o r  who has "misconducted 

h i m s e l f " .  " I n  Canada...the word 'misconduct '  i s  g i v e n  a  very  wide 

meaning go ing  beyond any sense o f  moral  c u l p a b i l  i t y  and i n c l u d i n g  

an e r r o r  i n  law on t h e  f a c e  o f  t h e  award. That which would be mere 

r e g r e t t a b l e  e r r o r ,  i f  done by a  judge, earns f o r  t h e  a r b i t r a t o r  

t h e  opprobr ium o f  'misconduct '  w i t h  whatever double  s tandard t h a t  

may i n v o l v e .  "' The word a l s o  i n c l u d e s  procedura l  e r r o r  and b i a s ,  

as we1 1  as m o r a l l y  c u l p a b l e  conduct such as f raud .  

6 Any c o u r t  i n  which an a c t i o n  i s  brought  has t h i s  power, so t h a t  t h e  Small 
Claims D i v i s i o n  o f  t h e  P r o v i n c i a l  Cour t  has it. It i s ,  however, t h e  Queen's 
Bench which i s  u s u a l l y  faced w i t h  t h e  quest ion.  

7 Per L a y c r a f t  JA, M i j o n  H o l d i n g s  v. Edmonton (1980) 12 A l t a  LR 88, 94. 



(c) the power to set aside an award. The grounds for the 

exercise of this power is again "misconduct" in the broad 

technical sense mentioned above. 

( i i )  General proposal for intervention by Court 

We think that the approach which a revised Arbitration Act should take 
is (a) to identify the specific kinds of circumstances in which intervention 

by the Court is necessary in the interests of justice, (b) confer upon the 

Court the powers necessary for effective intervention in those kinds of 

circumstances, and (c) remove discretionary powers to intervene in other kinds 

of circumstances. This is the method followed in the draft Act. 

In particular, the draft Act provides, in effect, that 
only if the Court is shown that circumstances of certain specified kinds exist 

may it (a) refuse to stay an action on a claim which is subject to arbitration 

(section 8), (b) remove an arbitrator (section 14), or (c) set aside or remit 

an award on grounds of procedural error or unfairness (section 34(1), (5)). In 

addition, our proposals would substitute a limited appeal to the Court of 

Queen's Bench on a question of law for the power to set an award aside for 
error on the face of the award (section 34(6) to (8)). 

Section 5(1) of the draft Act would provide the other pillar for the 

structure, by providing that the no court is to intervene in a matter or 

proceeding governed by the Act except where so provided by the Act. 

( i i i )  Power of Court to remove arbitrator 

Under the Model Law, Court intervention can result in the termination of 
an arbitrator's powers and function in two ways: 

(a) a decision under article 13 upholding a challenge to 

independence, impartiality or qua1 ification, and 



(b) a  d e c i s i o n  under a r t i c l e  14 t h a t  an a r b i t r a t o r  ( i )  has 

e i t h e r  become de jure o r  de facto unable  t o  pe r fo rm h i s  f u n c t i o n s  

o r  has f a i l e d  t o  a c t  w i t h o u t  undue de lay ,  and ( i i )  has res igned  o r  

has been removed by t h e  p a r t i e s .  

I n  n e i t h e r  case does t h e  Model Law t a l k  o f  removal o f  an a r b i t r a t o r  by t h e  

Cour t .  I t  must be i n f e r r e d  f rom a r t i c l e s  12 and 13 t h a t  t h e  p o s i t i v e  r e s u l t  o f  

a  cha l l enge  i s  t o  t e r m i n a t e  t h e  mandate. Under a r t i c l e  14, t h e  C o u r t ' s  

f unc t i on  seems t o  be t o  dec ide  whether t e r m i n a t i o n  has a l r e a d y  occur red.  I n  

bo th  cases, however, what t h e  Cour t  does i s  much what i t  would do under a  

power t o  remove on t h e  same grounds, and i t s  i n t e r v e n t i o n  has t h e  same e f fec t .  

Sec t i on  14 of t h e  d r a f t  Act  g i ves  e f f e c t  t o  s i m i l a r  p o l i c i e s ,  b u t  t a l k s  

i n  terms of removal of an a r b i t r a t o r .  I n  t h e  case o f  r e s i g n a t i o n  by an 

a r b i t r a t o r  o r  removal o f  an a r b i t r a t o r  by t h e  p a r t i e s ,  s e c t i o n  14 does n o t  

r e q u i r e  as a  necessary c o n d i t i o n  t h a t  t h e  a r b i t r a t o r  has become incapable  o r  

has f a i l e d  t o  a c t ,  as does a r t i c l e  14 o f  t h e  Model Law. 

( i v )  Cour t  powers where a r b i t r a t i o n  i s  a  nu1 1  i t y  

There a r e  c i rcumstances i n  which what appears t o  be an a r b i t r a t i o n  i s  

no t ,  l e g a l l y  speaking, an a r b i t r a t i o n .  The a l l e g e d  agreement t o  a r b i t r a t e  on 

which i t  i s  founded may never  have been a  v a l i d  agreement, o r  may have ceased 

t o  have a  l e g a l  ex i s tence .  A  v a l i d  agreement t o  a r b i t r a t e  may n o t  cove r  t h e  

d i s p u t e  which i s  a l l e g e d l y  be ing  a r b i t r a t e d .  A  pu rpo r ted  appointment of an 

a r b i t r a l  t r i b u n a l  may n o t  have been p r o p e r l y  c a r r i e d  o u t ,  so t h a t  t h e  t r i b u n a l  

has no l e g a l  ex i s tence .  

A t  present ,  t h e  Cour t  o f  Queen's Bench can g r a n t  a  d e c l a r a t i o n  t h a t  an 

a r b i t r a l  t r i b u n a l  has no j u r i s d i c t i o n  i n  any o f  t hese  cases. Th i s  i s  p a r t  of 

t h e  i nhe ren t  j u r i s d i c t i o n  o f  t h e  Cour t .  

The Model Law takes a  d i f f e r e n t  approach, i n  an a t tempt  t o  have ma t te rs  

decided by a r b i t r a t o r s  and t o  avo id  t h e  use o f  a p p l i c a t i o n s  t o  t h e  Cour t  f o r  



purposes o f  o b s t r u c t i o n  and de lay .  Under a r t i c l e  16, an a r b i t r a l  t r i b u n a l  can 

dec ide  on i t s  own j u r i s d i c t i o n ,  and a  p a r t y  who wants t o  c o n t e s t  a  t r i b u n a l ' s  

j u r i s d i c t i o n  must do so be fo re  t h e  t r i b u n a l  and must do so p romp t l y  o r  be h e l d  

t o  have waived h i s  r i g h t .  The Cour t  has t h e  u l t i m a t e  power t o  dec ide  whether 

o r  n o t  t h e  a r b i t r a l  t r i b u n a l  has j u r i s d i c t i o n ,  b u t  a  p a r t y  d i s s a t i s f i e d  w i t h  

t h e  t r i b u n a l ' s  own r u l i n g  must a p p l y  t o  t h e  Cou r t  w i t h i n  30 days. If t h e  

t r i b u n a l  does n o t  make a  p r e l i m i n a r y  d e c i s i o n ,  t h e  p a r t y  c o n t e s t i n g  

j u r i s d i c t i o n  may app l y  t o  t h e  Cou r t  t o  s e t  a s i d e  t h e  award when i t  i s  made. 

A r t i c l e  5 o f  t h e  Model Law may be read as p r e c l u d i n g  any o t h e r  f o rm  o f  Cou r t  

i n t e r v e n t i o n  on these  k i n d s  o f  grounds, i n c l u d i n g  i n t e r v e n t i o n  under t h e  

C o u r t ' s  i n h e r e n t  d e c l a r a t o r y  power. 

We have some d i f f i c u l t i e s  i n  f i t t i n g  t h e  Model Law p r o v i s i o n s  i n t o  

A l b e r t a  common l aw  and A l b e r t a  p r a c t i c e :  

(a) A r t i c l e  5 o f  t h e  Model Law p r o h i b i t s  c o u r t  i n t e r v e n t i o n  

o t h e r  than as p rov ided  i n  t h e  Model Law " i n  m a t t e r s  governed by 

t h i s  Law". A  c o u r t  m igh t  w e l l  h o l d  t h a t  a  p u r p o r t e d  a r b i t r a t i o n  

which i s  r e a l  l y  a  nu1 1  i t y  i s  n o t  a  m a t t e r  governed by a  1  aw which 

dea l s  w i t h  a r b i t r a t i o n s .  I f  a  f a t a l l y  d e f e c t i v e  a r b i t r a t i o n  i s  n o t  

governed by t h e  Model Law, t h e  C o u r t ' s  i n h e r e n t  powers w i t h  

respec t  t o  i t  w i l l  s u r v i v e  a r t i c l e  5. T h i s  i s  no t ,  however, c l e a r ,  

and we t h i n k  t h a t  something needs t o  be done t o  f i t  t h e  ~ o d e l  Law 

i n t o  t h e  su r round ing  common l aw  f o r  t h e  purposes o f  domest ic  

a r b i t r a t i o n s .  

(b)  A r t i c l e  34 o f  t h e  Model Law empowers t h e  Cour t  t o  s e t  a s i d e  

an award on grounds which make t h e  a r b i t r a t i o n  a  nu1 1  i t y ,  and 

a r t i c l e  36 excuses t h e  Cour t  f r om e n f o r c i n g  an award on t h e  same 

grounds. It i s  n o t  c l e a r  whether t h e  r i g h t  t o  app l y  t o  s e t  a s i d e  

and t h e  r i g h t  t o  r e s i s t  enforcement would s u r v i v e  t h e  deemed 

wa ive r  o f  a  j u r i s d i c t i o n a l  o b j e c t i o n  under a r t i c l e  16. Some of t h e  

d i scuss ion  i n  t h e  LINCITRAL Repor t  a t  pages 2940 - 2942 suggests 

t h a t  " i n s t a n t  c o n t r o l "  by t h e  Cour t  (under  a  p a r t y ' s  r i g h t  t o  



request  t h e  Cour t  t o  dec ide t h e  ques t i on  o f  j u r i s d i c t i o n )  i s  an 

e x c l u s i v e  remedy, b u t  t h e  d i scuss ion  i s  n o t  conc lus i ve .  Some o f  

t h e  d i s c u s s i o n  a t  pages 2930-2931 suggests t h a t  a  p a r t y  cou ld  

r a i s e  t h e  same o b j e c t i o n  a t  f o u r  d i f f e r e n t  stages. E i t h e r  a r t i c l e  

16 o r  a r t i c l e s  34 and 36 cou ld  be read as c o n t r o l 1  i ng .  We f i n d  

he re  a  d i f f i c u l t y  i n  t h e  Model Law i t s e l f .  

(c)  A m a j o r i t y  o f  us t h i n k  t h a t  a  person who takes  t h e  p o s i t i o n  

t h a t  what appears t o  be an a r b i t r a t i o n  i s  a  n u l l i t y  and i s  

t h e r e f o r e  n o t  an a r b i t r a t i o n  a t  a l l  shou ld  be e n t i t l e d  t o  i gno re  

i t  and dea l  w i t h  i t  o n l y  when enforcement o f  an award i s  

threatened.  A  person takes  such a  p o s i t i o n  a t  h i s  p e r i  1, b u t  we 

do n o t  t h i n k  t h a t  he shou ld  be compel led t o  appear b e f o r e  a  

t r i b u n a l  which he says has no j u r i s d i c t i o n  ove r  him. We t h e r e f o r e  

t h i n k  t h a t  a  deemed wa ive r  o f  a  r i g h t  t o  o b j e c t  t o  j u r i s d i c t i o n  

should app ly  o n l y  t o  a  p a r t y  who takes p a r t  i n  an a r b i t r a t i o n .  

There i s  a  s t r o n g l y - h e l d  m i n o r i t y  v iew t h a t  t h e  deemed wa ive r  should 

app ly  even t o  a  person who does n o t  t a k e  any p a r t  i n  pu rpo r ted  a r b i t r a l  

proceedings. That v iew i s  based on two p o l i c i e s :  ( i )  t h e  p o l i c y  o f  

s t reng then ing  t h e  a r b i t r a t i o n  system by r e q u i r i n g  a l l  ques t i ons  t o  be reso l ved  

by t h e  a r b i t r a l  t r i b u n a l ,  a t  l e a s t  i n  t h e  f i r s t  i ns tance ,  and ( i i )  t h e  p o l i c y  

of  avo id ing  o b s t r u c t i o n  and de lay  th rough  w i t h h o l d i n g  u n t i l  a  l a t e r  s tage 

o b j e c t i o n s  which c o u l d  be r a i s e d  and d e a l t  w i t h  sooner. 

Given t h e  p resen t  s t a t e  o f  t h e  law and past  p r a c t i c e  i n  common law 

j u r i s d i c t i o n s ,  we t h i n k  t h a t  t h e  p o l i c y  shou ld  be as f o l l o w s :  

(a) t h e  Cour t  o f  Queen's Bench shou ld  c o n t i n u e  t o  be a b l e  t o  

d e c l a r e  a  f a t a l l y  f lawed a r b i t r a t i o n  proceeding t o  be a  n u l l i t y ,  

and t h e r e  shou ld  be no formal  t i m e  l i m i t s  on t h e  d e c l a r a t o r y  

power; 



(b)  an a r b i t r a l  t r i b u n a l  shou ld  have power t o  r u l e  on i t s  own 

j u r i s d i c t i o n ,  bu t ,  when i t  does, a  p a r t y  shou ld  have an immediate 

r i g h t  t o  app ly  t o  t h e  Court  t o  dec ide t h e  ques t i on ;  

( c )  by a  m a j o r i t y ,  t h a t  where a  t r i b u n a l  has dec ided t h a t  i t  has 

j u r i s d i c t i o n ,  a  p a r t y  who takes  p a r t  i n  t h e  a r b i t r a t i o n  t h e r e a f t e r  

shou ld  be deemed t o  have waived any c u r r e n t l y  e x i s t i n g  o b j e c t i o n  

t o  j u r i s d i c t i o n  un less,  w i t h i n  a  s t a t e d  t i m e  p e r i o d ,  he a p p l i e s  t o  

t h e  Court  t o  dec ide t h e  ques t i on .  (The m i n o r i t y  v iew be ing  t h a t  

t h e  deemed wa ive r  shou ld  app ly  even t o  a  person who takes no p a r t  

i n  t h e  a r b i t r a t i o n  proceedings.)  

The d r a f t  Act g i ves  e f f e c t  t o  these views as f o l l o w s :  

(a)  s e c t i o n  34(11) would preserve t h e  C o u r t ' s  power t o  d e c l a r e  a  

purpor ted a r b i t r a t i o n  t o  be a  n u l l i t y  on grounds o f  t h e  k i n d s  of 

f a t a l  f l aws  under d i scuss ion ;  

(b) s e c t i o n  16(1) and s e c t i o n  16(8)  and (9)  would empower an 

a r b i t r a l  t r i b u n a l  t o  r u l e  on i t s  own j u r i s d i c t i o n  e i t h e r  as a  

p r e l i m i n a r y  m a t t e r  o r  i n  t h e  award, and would p e r m i t  a  p a r t y  who 

wants t o  con tes t  an r u l i n g  made on a  p r e l i m i n a r y  b a s i s  t o  do so 

w i t h i n  30 days by a p p l i c a t i o n  t o  t h e  Cour t ;  

( c )  s e c t i o n  9 ( 3 )  would a1 low a  p a r t y  t o  app ly  t o  have t h e  Court  

determine a  p r e l i m i n a r y  ques t i on  o f  law, which would be an 

a l t e r n a t i v e  way o f  d e a l i n g  w i t h  a  ques t i on  o f  j u r i s d i c t i o n ,  b u t  

t h i s  cou ld  be done o n l y  w i t h  t h e  agreement o f  a l l  p a r t i e s  o r  on 

t h e  a p p l i c a t i o n  o f  one p a r t y  w i t h  t h e  agreement o f  t h e  a r b i t r a l  

t r i b u n a l  ; 

(d )  s e c t i o n  16(6) would p r o v i d e  t h a t  t a k i n g  p a r t  i n  an 

a r b i t r a t i o n  a f t e r  a  p r e l i m i n a r y  r u l i n g  t h a t  t h e  a r b i t r a l  t r i b u n a l  

has j u r i s d i c t i o n  c o n s t i t u t e s  a  wa ive r  o f  t h e  p l e a  un less  t h e  



t r i b u n a l  p e r m i t s  t h e  q u e s t i o n  t o  be r a i s e d  l a t e r ;  

(e)  an o b j e c t i o n  deemed t o  have been waived under s e c t i o n  16(6)  

would n o t  be grounds f o r  s e t t i n g  as ide  under s e c t i o n  34 (see 

s e c t i o n  3 4 ( 2 ) ) .  

We shou ld  n o t e  t h a t  UNCITRAL r e j e c t e d  an a r t i c l e  which was numbered 17 

i n  an e a r l i e r  d r a f t  o f  t h e  Model Law and which would have per formed much t h e  

same o f f i c e  as s e c t i o n  34(11) o f  t h e  d r a f t  Ac t  (see UNCITRAL Repor t  pages 2940 

- 42).  Our p roposa l s  a r e  t h e r e f o r e  a  s i g n i f i c a n t  d e p a r t u r e  f r om t h e  Model Law, 

b u t  we t h i n k  t h a t  t h e y  f i t  b e t t e r  i n t o  t h e  whole p a t t e r n  o f  t h e  common l aw  

and, on balance, c o n t r i b u t e  t o  a  b e t t e r  s o l u t i o n  t o  t h e  prob lem o f  f a t a l l y  

f 1  awed proceed ings.  

( v )  Cour t  powers where j u r i s d i c t i o n  exceeded d u r i n g  an 
a r b i t r a t i o n  

I f  an a r b i t r a l  t r i b u n a l  which has p r o p e r l y  en te red  upon an a r b i t r a t i o n  

under takes l a t e r  t o  do something which i s  i n  excess o f  i t s  powers, s e c t i o n  

16(5) and (6) o f  t h e  d r a f t  Ac t  would r e q u i r e  a  p a r t y  t o  o b j e c t  as soon as t h e  

m a t t e r  i s  r a i s e d  i n  t h e  a r b i t r a l  p roceed ings,  upon p a i n  o f  be ing  taken  t o  have 

waived t h e  o b j e c t i o n  i f  he does n o t  do so. Then, i f  t h e  t r i b u n a l  r u l e d  as a  

p r e l i m i n a r y  m a t t e r  t h a t  i t  had j u r i s d i c t i o n ,  t h e  p a r t y  c o u l d  app l y  t o  t h e  

Cour t  t o  determine t h e  m a t t e r .  Sec t i on  34 would a l l o w  t h e  Cour t  t o  s e t  as ide  

an award on grounds t h a t  j u r i s d i c t i o n  had been exceeded, b u t  n o t  i f  t h e r e  i s  a  

wa i ve r  under s e c t i o n  16. 

( v i )  Cour t  powers where p rocedu ra l  i m p r o p r i e t i e s  

Under s e c t i o n  34, t h e  Cour t  would have power t o  s e t  a s i d e  an award f o r  

f a i l u r e  t o  comply w i t h  t h e  requ i rements  o f  t h e  Ac t .  T h i s  would i n c l u d e  a  

f a i l u r e  t o  t r e a t  p a r t i e s  e q u a l l y ,  a  f a i l u r e  t o  g i v e  a  p a r t y  a  f a i r  o p p o r t u n i t y  

t o  p resen t  h i s  o r  h e r  case o r  t o  respond t o  ano the r  p a r t y ' s  case, and so on. 

The d r a f t  Ac t  does n o t  ment ion  t h e  r u l e s  o f  n a t u r a l  j u s t i c e ,  b u t  s e c t i o n  34 



would empower t h e  Cour t  t o  s e t  a s i d e  an award f o r  b reach of  t h e  p r i n c i p a l  

r u l e s  i nc luded  i n  t h a t  term. 

(8) Enforcement o f  a r b i t r a l  awards 

A  judgment o f  t h e  Cou r t  o f  Queen 's  Bench f o r  t h e  payment of  money 

e n t i t l e s  t h e  judgment c r e d i t o r  t o  use machinery p rov ided  by t h e  s t a t e  f o r  t h e  

enforcement o f  debts .  Other  o r d e r s  o f  t h e  Cour t  e n t i t l e  t h e  judgment c r e d i t o r  

t o  use o t h e r  machinery p rov ided  by t h e  s t a t e .  An a r b i t r a l  award i s  made by a  

p r i v a t e  i n d i v i d u a l  o r  i n d i v i d u a l s  and does n o t  c o n f e r  a  r i g h t  t o  use t h e  s t a t e  

machinery. 

The I n t e r n a t i o n a l  Commercial A r b i t r a t i o n  Ac t  i s  i n  f o r c e  i n  A l b e r t a  w i t h  

respec t  t o  i n t e r n a t i o n a l  commercial a r b i t r a t i o n  agreements. By adop t i ng  

a r t i c l e  35 of  t h e  Model Law, t h e  ICAA p r o v i d e s  t h a t  an a r b i t r a l  award i n  an 

i n t e r n a t i o n a l  commercial a r b i t r a t i o n  s h a l l  be recogn ized as b i n d i n g  and s h a l l  

be enforced by t h e  Cour t  o f  Queen 's  Bench, s u b j e c t  t o  meet ing  some min imal  

procedura l  requ i rements  and s u b j e c t  t o  a  number o f  grounds on which t h e  Cour t  

may re fuse  t o  e n f o r c e  i t .  These grounds, except  f o r  one a d d i t i o n ,  a r e  t h e  same 

as t h e  grounds upon which t h e  Cour t  may s e t  as ide  an a r b i t r a l  award under 

a r t i c l e  34 o f  t h e  Model Law. 

Under t h e  p resen t  A r b i t r a t i o n  Ac t  and common law, t h e r e  a r e  two ways o f  

en fo rc ing  an a r b i t r a l  award. F i r s t ,  s e c t i o n  12 o f  t h e  A c t  p r o v i d e s  t h a t  "an 

award may, by l eave  o f  t h e  Cour t ,  be  en fo rced  i n  t h e  same manner as a  judgment 

o r  o r d e r  of  t h e  Cour t  t o  t h e  same e f f e c t . "  The l eave  i s  ob ta ined  by an 

a p p l i c a t i o n  t o  t h e  Cour t .  Second, a  p a r t y  may b r i n g  an a c t i o n  i n  c o u r t  t o  

enforce h i s  r i g h t s  under an award. 

Under AA s e c t i o n  12, t h e  Cour t  has a  d i s c r e t i o n  whether  o r  n o t  t o  g i v e  

leave t o  en fo rce  an award, and enforcement i s  t o  be i n  t h e  same manner as a  

judgment o r  o rde r .  However, t h e  Cou r t  must, and does, recogn i ze  t h a t  t h e  award 

i s  ( i n  t h e  absence o f  agreement t o  t h e  c o n t r a r y )  " f i n a l  and b i n d i n g " ,  and i t  

can be expected t o  l end  i t s  a s s i s t a n c e  t o  t h e  enforcement o f  f i n a l  and b i n d i n g  



r i g h t s .  Th i s  i s  t h e  usua l  method o f  enforcement because i t  i s  q u i c k e r  and 

e a s i e r  t han  b r i n g i n g  an a c t i o n  on t h e  award. 

An a c t i o n  on t h e  award may be b rough t  when t h e r e  i s  some r e a l  doubt 

about t h e  v a l i d i t y  o f  t h e  award, as t h e  summary p rocedu re  under  s e c t i o n  12 i s  

n o t  t o o  we1 1  s u i t e d  t o  such a  case. It may a1 so be b rough t  where an award 

i t s e l f  does n o t  e s t a b l i s h  t h e  whole o f  t h e  c l a i m a n t ' s  case, e.g., i f  an 

a r b i t r a t o r  has been asked t o  deal  w i t h  l i a b i l i t y  b u t  n o t  damages, o r  v i c e  

versa. We a r e  n o t  aware t h a t  such a c t i o n s  a r e  i n  f a c t  b rough t  i n  A l b e r t a ,  

s e c t i o n  12 be ing  t h e  usua l  r o u t e  f o l l owed ,  b u t  we do n o t  doubt  t h e  

a v a i l a b i l i t y  o f  t h e  a c t i o n  i n  ~ ' l b e r t a . '  

We have no doubt  t h a t  A l b e r t a  law, i n  o r d e r  t o  make a r b i t r a t i o n  

e f f e c t i v e ,  must p r o v i d e  e f f e c t i v e  ways t o  enforce a r b i t r a l  awards. We do n o t ,  

however, t h i n k  t h a t  i t  shou ld ,  i n  e f f e c t ,  make mach inery  o f  t h e  s t a t e  

a u t o m a t i c a l l y  and u n q u e s t i o n i n g l y  a v a i l a b l e  f o r  t h e  enforcement  i n  accordance 

w i t h  i t s  terms o f  eve ry  a r b i t r a l  award which does n o t  s u f f e r  f r om c e r t a i n  

fundamental f l aws .  That  i s  more than  t h e  law does f o r  persons i n  whose favour  

judgments o r  o r d e r s  o f  t h e  c o u r t s  have been made. We t h i n k  t h a t ,  i n  t h e  r a t h e r  

unusual  cases i n  wh ich  p a r t i e s  do n o t  honour a r b i t r a l  awards, a  j u d i c i a l  mind 

shou ld  be a p p l i e d  b e f o r e  t h e  s t a t e  a p p l i e s  i t s  f o r c e  t o  t h e  r e c a l c i t r a n t  

p a r t y .  We t h e r e f o r e  t h i n k  t h a t  t h e  genera l  approach o f  t h e  A r b i t r a t i o n  Ac t  and 

t h e  common 1  aw i s  more a p p r o p r i a t e  t han  t h e  a p p a r e n t l y  au toma t i c  enforcement - 

- if, under  i n t e r p r e t a t i o n ,  i t  t u r n s  o u t  t o  be au toma t i c  -- contempla ted by 

t h e  Model Law. 

Sec t i on  35 o f  t h e  d r a f t  Ac t  t h e r e f o r e  f o l l o w s  s e c t i o n  12 o f  t h e  p r e s e n t  

A r b i t r a t i o n  Act ,  b u t  i t  goes on t o  do two t h i n g s .  F i r s t ,  i t  p r o v i d e s  f o r  t h e  

e n t r y  of  judgment and making o f  o rde rs  i n  t h e  te rms o f  t h e  award. 'This comes 

from s e c t i o n  29 o f  t h e  B r i t i s h  Columbia Commercial A r b i t r a t i o n  Act ,  which 

adopted a  recommendation o f  t h e  B r i t i s h  Columbia Law Reform Commi ss ion .  

Second, i t  goes on t o  g i v e  t h e  Cour t  power t o  make such o rde rs  as a r e  

8 See M u s t i l l  & Boyd, Commercial Arbitration, page 370. 
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necessary f o r  g i v i n g  e f f e c t  t o  t h e  award. Th i s  comes f rom a  recommendation o f  

t h e  Commission. We t h i n k  t h a t  bo th  p r o v i s i o n s  would be u s e f u l .  

(9 )  P r o t e c t i o n  o f  a r b i t r a t o r s  

(a)  I n t r o d u c t i o n  

An a r b i t r a t o r ,  l i k e  a  c o u r t ,  n e c e s s a r i l y  f u n c t i o n s  i n  an area o f  

con t rove rsy .  An a r b i t r a t o r ' s  duty ,  l i k e  t h a t  o f  a  c o u r t ,  i s  t o  a d j u d i c a t e  

j u s t l y .  Some a r b i t r a t i o n  l i t i g a n t s ,  l i k e  some c o u r t  l i t i g a n t s ,  no doubt f ee l  

t h a t  t hey  have n o t  been g i v e n  j u s t i c e ,  and some may want t o  a t t a c k  t h e  

a r b i t r a t o r ,  e i t h e r  f o r  revenge o r  i n  o r d e r  t o  i n v a l i d a t e  t h e  a r b i t r a t i o n .  

Th i s  r a i s e s  a  q u e s t i o n  as t o  what p r o t e c t i o n ,  i f  any, t h e  l aw  shou ld  

g i v e  t o  a r b i t r a t o r s .  We w i l l  d i scuss  success i ve l y  t h e  most 1  i k e l y  c l a i m s  which 

l i t i g a n t s  m igh t  make a g a i n s t  a r b i t r a t o r s .  

(b )  Lack o f  qood f a i t h  

There i s  a  d e a r t h  o f  r e p o r t e d  d e c i s i o n s  about a c t i o n s  a g a i n s t  

a r b i t r a t o r s  f o r  f r a u d ,  t a k i n g  b r i b e s ,  o r  o t h e r  forms o f  bad f a i t h .  J u d i c i a l  

statements i n  E n g l i s h  and Canadian cases, by say ing  t h a t  an a r b i t r a t o r  i s  

immune f rom a c t i o n  i f  he a c t s  " h o n e s t l y  and f a i t h f u l l y  t o  t h e  b e s t  o f  h i s  

j ~ d g m e n t " ~  o r  " i n  t h e  absence o f  f r a u d  o r  bad f a i t h "  , l o  i m p l y  t h a t  an 

a r b i t r a t o r  may be s u b j e c t  t o  l i a b i l i t y  i f  he a c t s  i n  bad f a i t h .  The judgment 

of  t h e  B r i t i s h  Columbia Cour t  o f  Appeal i n  Montgomery v. ~ t m o r e l l  suggests 

t h a t  such an a c t i o n  m i g h t  l i e .  

9 See Badgley v. Dickson (1886) 13 OAR 494 (Ont CA) and McLaren on Commercial 
A r b i t r a t i o n ,  page 5. 

1 0  Per LeBel J., Spor t  Masku I n c .  v. Z i t t n e r  [1985] RDJ 520, r e v ' d  on o t h e r  
grounds SCC No. 19660, March 24, 1988. 

Unreported. CA 007383, Vancouver R e g i s t r y ,  January  14, 1988. 



A  judge cannot  be sued even on grounds o f  f r a u d  o r  bad f a i t h .  We do n o t  

t h i n k ,  however, t h a t  t h e  law shou ld  g i v e  such extreme p r o t e c t i o n  t o  an 

a r b i t r a t o r :  t h e  fundamental requ i rement  o f  p r o t e c t i n g  t h e  independence of t h e  

c o u r t s  does n o t  app l y  t o  a r b i t r a t o r s .  

It i s  t r u e  t h a t  an unfounded a c t i o n  m igh t  be taken  a g a i n s t  an a r b i t r a t o r  

o u t  o f  v i n d i c t i v e n e s s .  The l a c k  of  r e p o r t e d  cases suggests t h a t  t h i s  i s  n o t  a  

s e r i o u s  r i s k .  I n  any event ,  we do n o t  t h i n k  t h a t  a  new a r b i t r a t i o n  s t a t u t e  

shou ld  p r o t e c t  an a r b i t r a t o r  who does n o t  a c t  i n  good f a i t h .  

( c )  Neql iqence, incompetence, l a c k  o f  d i  l iqence, and b i a s  

We t h i n k  t h a t  t h e  law i s  c l e a r  t h a t  an a r b i t r a t o r  cannot be sued by an 

a r b i t r a t i o n  l i t i g a n t  on grounds of  neg l  igence o r  want o f  d i  1  igence.  That 

p r o p o s i t i o n  has n o t  been t h e  founda t i on  o f  a  d e c i s i o n  by t h e  Supreme Cour t  of  

Canada. It i s ,  however, t h e  f ounda t i on  o f  t h e  d e c i s i o n  o f  t h e  Quebec Cour t  of  

Appeal ( t h e  common law and t h e  c i v i  1  law appa ren t l y  b e i n g  i n te rchangeab le  on 

t h e  p o i n t )  i n  t h e  S p o r t  Maska case,'' and i t  i s  s t r o n g l y  i m p l i e d  t o  be t h e  law 

by t h e  judgment o f  t h e  Supreme Cour t  o f  Canada i n  t h e  same case. The Supreme 

Cour t  reversed t h e  Quebec Cour t  o f  Appeal on o t h e r  grounds, namely, t h a t  what 

had taken p l a c e  was n o t  an a r b i t r a t i o n  a t  a l l ,  and d i d  n o t  d i sapp rove  t h e  

Cour t  o f  Appea l ' s  s ta tement  of  t h e  law about t h e  l i a b i l i t y  o f  a r b i t r a t o r s .  

Fu r the r ,  Madam J u s t i c e  LIHeureux-Dube a t  page 18 o f  t h e  Supreme C o u r t ' s  

d e c i s i o n  quoted a  s ta tement  f r om an E n g l i s h  House o f  Lords  dec i s i on ,13  which, 

w h i l e  deny ing immunity because t h e  case b e f o r e  t h e  House was one o f  v a l u a t i o n  

and n o t  one o f  a r b i t r a t i o n ,  i m p l i e d  t h a t  i f  i t  had been one o f  a r b i t r a t i o n ,  

t h e  decis ion-maker would have been immune f rom a c t i o n .  

Whi le  M u s t i l l  & Boyd on Commercial ~ r b i t r a t i o n ' ~  t h i n k  t h a t  t h e  Arenson 

case and another  i n  t h e  House o f  Lords l eave  i t  open t o  t h e  House t o  dec ide  

1 2  Supra, n o t e  10. 

1 3  Arenson v. Casson Beckman [I9751 3 A l l  ER 901, 914-915, p e r  Lo rd  Wheatley. 

1 4  Pages 190-196. 



t h a t  an a r b i t r a t o r  does n o t  have immunity aga ins t  a c l a i m  f o r  neg l igence,  we 

t h i n k  i t  h i g h l y  u n l i k e l y  t h a t  a Canadian c o u r t  w i l l  do so. We t h i n k  i t  r i g h t  

t h a t  t h e r e  shou ld  be immunity, b u t  we t h i n k  t h a t  t h e  q u e s t i o n  i s  one which 

should be l e f t  t o  t h e  c o u r t s  and t h a t  any a t tempt  t o  l e g i s l a t e  about i t  i s  

l i k e l y  t o  cause more d i f f i c u l t i e s  than  i t  w i l l  a l l e v i a t e .  We t h i n k  t h a t  t h e  

new s t a t u t e  shou ld  be s i l e n t  on t h e  p o i n t .  

It i s  a l s o  p o s s i b l e  t h a t  an a r b i t r a t o r  may be sued f o r  b i a s  which f a l l s  

s h o r t  of  bad f a i t h .  There i s  no a u t h o r i t y  on t h e  p o i n t  o f  which we a re  aware. 

I t  seems l i k e l y  t h a t  a c o u r t  would h o l d  an a r b i t r a t o r  immune from such a 

c la im .  Again, we t h i n k  t h a t  t h e  s t a t u t e  shou ld  be s i l e n t .  The d e a r t h  o f  c l a ims  

suggests t h a t  t h e r e  i s  n o t  a problem i n  p r a c t i c e ,  and any s o l u t i o n  which might  

be p resc r i bed  f o r  a problem i n  t h e o r y  i s  l i k e l y  t o  cause d i f f i c u l t y .  

(d)  Defamat i on 

An a r b i t r a t o r  may w e l l  make a s ta tement  i n  t h e  course o f  a r b i t r a t i o n  

proceedings o r  i n  an award which i s  defamatory o f  a person and would, if made 

elsewhere, render  h im l i a b l e  i n  damages t o  t h e  person defamed. An adverse 

statement about t h e  c r e d i b i l i t y  o f  a w i tness  i s  one k i n d  o f  example. 

NO a c t i o n  can be brought  aga ins t  a judge who makes a defamatory 

statement i n  c o u r t  o r  i n  a judgment. The law con fe rs  an abso lu te  immunity upon 

judges. One judge i n  t h e  House o f  Lords has s a i d  t h a t  t h e  immunity which an 

a r b i t r a t o r  en joys " r e l a t e s  t o  a l l  k i n d s  o f  c i v i l  c l a i m s  i n c l u d i n g ,  e.g., 

c l a ims  f o r  damages f o r  defamation".15 I t  i s  by no means c l e a r  t h a t  t h a t  

statement i s  i n  accordance w i t h  t h e  law o f  A lbe r ta ,  b u t ,  i f  i t  i s  n o t ,  i t  

seems c l e a r  t h a t  an a r b i t r a t o r  w i l l  a t  l e a s t  en joy  a q u a l i f i e d  p r i v i l e g e  under 

which he i s  p r o t e c t e d  from l i a b i l i t y  un less  he speaks m a l i c i o u s l y .  

We t h i n k  t h a t  t h e  q u e s t i o n  should be l e f t  t o  t h e  c o u r t s  and t h a t  t h e  new 

s t a t u t e  should be s i l e n t .  Even a q u a l i f i e d  p r i v i l e g e  i s ,  we t h i n k ,  s u f f i c i e n t  

15 Arenson v. Cosson Beckman [ I9751 3 A l l  ER 901, 924, pe r  Lord  Salmon. 



p r o t e c t i o n  f o r  an a r b i t r a t o r  who a c t s  p r o p e r l y ,  though we see no o b j e c t i o n  t o  

t h e  c o u r t s  h o l d i n g  t h a t  t h e r e  i s  an abso lu te  immunity.  We do n o t  pe rce i ve  a 

problem which l e g i s l a t i o n  shou ld  t r y  t o  so lve.  

D. Conc lus ion 

We r e i t e r a t e  he re  t h a t  o u r  proposa ls  f o r  change a r e  embodied i n  t h e  

d r a f t  A r b i t r a t i o n  Ac t  and t h e  d r a f t  amendment t o  t h e  L i m i t a t i o n  o f  Ac t i ons  Act  

which f o l l o w  as P a r t  111 o f  t h i s  r e p o r t .  The f o r e g o i n g  d i scuss ion  i n  t h i s  

Chapter 2 has d e a l t  w i t h  a number o f  t h e  issues,  b u t ,  except  f o r  some issues 

about which we make no proposa ls ,  has been mere ly  by way o f  e x p l a n a t i o n  of t h e  

t reatment  o f  t h e  i ssues  i n  t h e  d r a f t  l e g i s l a t i o n .  We r e i t e r a t e  a l s o  t h a t ,  

though i t  does n o t  m a t t e r  whether o r  n o t  l e g i s l a t i o n  enacted t o  g i v e  e f f e c t  t o  

o u r  recommendations i s  i n  t h e  p r e c i s e  form o f  t h e  d r a f t  l e g i s l a t i o n  i n  P a r t  

IV ,  we t h i n k  t h a t  a new A r b i t r a t i o n  Ac t  shou ld  be p a t t e r n e d  a f t e r  t h e  Model 

Law. 
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A. I n t r o d u c t i o n  

Our s p e c i f i c  p roposa l s  a r e  i n  t h e  form o f  d r a f t  l e g i s l a t i o n ,  wh ich  i s  

P a r t  I V  o f  t h i s  r e p o r t .  The Summary o f  Proposa ls  wh ich  i s  i t e m  El o f  t h i s  P a r t  

111 p rov ides  an ove rv iew  o f  t h o s e  s p e c i f i c  p roposa l s  and a  map by wh ich t h e  

d r a f t  l e g i s l a t i o n  can be more e a s i l y  understood. Where a p p r o p r i a t e ,  a  b r i e f  

s ta tement  o f  o u r  reason f o r  a  p roposa l  i s  g i v e n  i n  b o l d  f aced  t ype .  

The s e c t i o n  numbers which f o l l o w  most o f  t h e  i t ems  i n  t h e  Summary a r e  

t h e  s e c t i o n  numbers o f  t h e  d r a f t  A r b i t r a t i o n  Act ,  wh ich  i s  i t e m  A  o f  P a r t  I V ,  

except  under t h e  head ing o f  L i m i t a t i o n  o f  Ac t i ons ,  where t h e  re fe rences  a r e  t o  

t h e  d r a f t  amendment t o  t h e  L i m i t a t i o n  of  Ac t i ons  Act ,  wh ich  i s  i t e m  8 o f  P a r t  

I V .  

The reader  w i l l  f i n d  f u r t h e r  a s s i s t a n c e  i n  t h e  Comparat ive Cha r t  which 

i s  Appendix C  and which compares i n  summary f o rm t h e  p r o v i s i o n s  o f  t h e  d r a f t  

A r b i t r a t i o n  Act,  t h e  e x i s t i n g  A r b i t r a t i o n  Act ,  and t h e  UNCITRAL Model Law as 

adapted by t h e  I n t e r n a t i o n a l  Commercial A r b i t r a t i o n  Act .  

For  convenience o f  express ion,  t h e  Summary t a l k s  as i f  t h e  d r a f t  

l e g i s l a t i o n  were i n  f o r c e .  

B. Summarv o f  Proposa ls  

1. Scope o f  t h e  d r a f t  A r b i t r a t i o n  Act 

(a)  'the d r a f t  A r b i t r a t i o n  Ac t  a p p l i e s  t o  eve ry  a r b i t r a t i o n  t o  

which A l b e r t a  l aw  a p p l i e s  un less  an agreement o f  t h e  p a r t i e s  o r  an A l b e r t a  

s t a t u t e  exc ludes i t  (s.  l ( l ) ( a ) ) .  F o r  t h e  most p a r t ,  l a b o u r  r e l a t i o n s  s t a t u t e s  

exc lude i t  f o r  l a b o u r  a r b i t r a t i o n s ,  and i t  does n o t  app l y  t o  i n t e r n a t i o n a l  
commercial a r b i t r a t i o n s  (s. l ( l ) ( b ) ) .  

We think that the draft Act is an improvement on existing law and 

should therefore apply to all arbitrations unless the parties or 
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the Legis lature th ink  another scheme more appropriate f o r  special 

circumstances. 

(b) The d r a f t  Act  b inds t h e  Crown i n  r i g h t  o f  A l b e r t a  (s. 36) .  

I f  the Crown agrees t o  arb i t ra te ,  there i s  no reason f o r  i t  t o  be 

able t o  back out  o f  the agreement. I f  a s ta tu te  prescribes 

a rb i t r a t i on ,  there i s  no reason t o  t r e a t  the Crown d i f f e r e n t l y  

from other par t ies .  

(c )  Under t h e  d r a f t  Act ,  an agreement t o  a r b i t r a t e  may be o r a l  

o r  w r i t t e n  (s. 7 ( l )  ( b ) ) ,  and i t  may be a separate  agreement o r  a p a r t  of a 

l a r g e r  agreement. 

To make an unwri t ten agreement t o  a r b i t r a t e  void would defeat the 

i n ten t i on  of the part ies.  To make the  d r a f t  Act inappl icable t o  

an unwri t ten agreement without making i t  void would throw the 

par t ies  back onto the o ld  c o m n  law. This prov is ion  avoids both 

resu l t s  . 

( d l  A "Scott v. Avery"  c lause,  which p reven ts  a p a r t y  go ing  t o  

c o u r t  u n t i l  an a r b i t r a t i o n  has been completed, i s  t r e a t e d  as if i t  were mere ly  

an agreement t o  a r b i t r a t e  (s .  7 (2 ) ) .  

Section 8 o f  the  d r a f t  Act requires the court  t o  stay an act ion 

unless ce r ta in  speci f ied circumstances are present. 'rhi s  balances 

the in teres ts  o f  the par t ies  be t te r  than a r i g i d  Scott v. Avery 

c l  ause . 

2. UNCITRAL Model Law 

The d r a f t  Ac t  i s  pa t te rned  upon t h e  UNCITRAL Model Law, which was 

adopted w i t h  some v a r i a t i o n s  by t h e  I n t e r n a t i o n a l  Commercial A r b i t r a t i o n  Ac t  

(A lbe r ta )  (see Appendix B) . There are, however, many s i g n i f i c a n t  d i f f e r e n c e s  



between the Model Law and the draft Act (see the Comparative Chart, Appendix 

C), and the draft Act is not the Model Law. 

Much o f  the Model Law i s  su i tab le  f o r  Alberta domestic 

arb i t ra t ions and using i t  as a pat tern  (wi th adaptations f o r  

domestic a rb i t ra t i ons  and t o  f i t  i n  w i th  Alberta law, pract ice and 

terminology) w i l l  tend t o  harmonize Alberta law dealing w i th  

domestic and internat ional  arb i t ra t ions.  

3. Contractinq out of draft Arbitration Act and waiver 

The following provisions of the draft Act apply despite an agreement of 

the parties to the contrary and cannot be waived: section 18 (treatment with 
equality and opportunity to make case) ; section 34 (recourse against awards) ; 

section 35 (enforcement of awards) ; section 7 ( 2 )  (effect of a Scott v. Avery 

clause); and section 31(3) (extension of time for making award). 

The parties can make an agreement which overrides any other provision of 

the draft Act, and a party can waive any breach of any other provision of the 
draft Act. 

Fairness i s  one fundamental p r i n c i p l e  o f  a rb i t ra t i on .  Sections 18, 
34 and 35 are intended t o  ensure fairness and therefore cannot be 

contracted out o f  o r  waived. Party control  i s  another fundamental 

p r inc ip le .  With two minor exceptions, party agreement can 

therefore overr ide everything e lse  i n  the d r a f t  Act, and a par ty  

can waive any other provis ion o f  the d r a f t  Act. 

4. Interpretation of these proposals 

If one of the proposals sumnarized below is intended to apply despite 
any agreement of the parties to the contrary and despite any waiver, it will 
say so. 



For convenience o f  exposi t ion,  we w i l l  no t  repeat every t ime t h a t  a 

proposal i s  sub jec t  t o  con t ra ry  agreement o r  waiver. The reader should 

remember t h a t  every proposal which i s  s i l e n t  on t h e  p o i n t  appl ies on l y  on 
de fau l t  o f  agreement. 

5. Spec i f i c  p rov is ions  o f  t he  d r a f t  l e q i s l a t i o n  

(1) Waiver 

A par ty  who proceeds w i t h  an a r b i t r a t i o n  w i thou t  ob j ec t i ng  t o  non- 

compliance w i t h  t he  a r b i t r a t i o n  agreement o r  t h e  d r a f t  Act i s  taken t o  have 
waived t h e  ob jec t i on  (s. 4(3) ) ,  even i f  i t  goes t o  j u r i s d i c t i o n  (s. 16(6)). 

The p ro tec t ion  o f  sec t ion  18 (equa l i t y  o f  treatment and f a i r  oppor tun i ty  t o  
make case) cannot, however, be waived. An award may no t  be se t ' a s i de  on t he  

basis  o f  an ob jec t ion  which has been waived (s. 34(2)). 

A party should make objections promptly and not hold them back for 
tact ica l  reasons. 

(2) Time f o r  commencement o f  a r b i t r a t i o n  and enforcement 
proceedinqs 

(a) A pa r t y  who wants t o  b r i n g  a c l a im  t o  a r b i t r a t i o n  must 

do so w i t h i n  t h e  t ime allowed f o r  b r i ng i ng  a s i m i l a r  c l a im  t o  a cour t .  (Draft  

amendment t o  t h e  L i m i t a t i o n  o f  Act ions Act, Par t  I V ,  i t em B, s. 62(1)). 

The evidence and repose reasons for  requiring claims t o  be brought 
to  court within a reasonable ti- apply equally t o  claims brought 
t o  arb i t ra t ion.  

(b) I f  t h e  Court o f  Queen's Bench se ts  as ide an award o r  

makes an order  which has t h e  e f f e c t  o f  te rmina t ing  an a r b i t r a t i o n  o r  dec la r ing  
it ine f fec t i ve ,  i t  may order  t h a t  t h e  t ime between t h e  commencement of t he  

a r b i t r a t i o n  and t he  date o f  t h e  Court order  i s  t o  be excluded i n  computing 

t ime under t h e  L im i t a t i on  o f  Act ions Act (so t h a t  t h e  c la imant  could renew t he  



a r b i t r a t i o n  o r  b r i n g  an a c t i o n  (Draft  amendment t o  t h e  L i m i t a t i o n  of Act ions 

Act, Par t  I V ,  i t em B, s. 62(2)). 

Limitations law i s  s a t i s f i e d  when a claim i s  brought t o  
arb i t ra t ion .  I f  the a r b i t r a t i o n  i s  aborted, the claimant should 
not necessarily be precluded froll c m n c i n g  another proceeding. 

(c) A  p a r t y  who wants t o  enforce an award w i l l  have 2  years 

t o  b r i n g  an ac t ion  o r  a p p l i c a t i o n  t o  enforce i t  ( d r a f t  amendment t o  t h e  

L i m i t a t i o n  o f  Act ions Act, Par t  I V ,  i t em B, s. 62(3)). 

For the usual evidence and repose reasons, a par ty  should be 
required t o  enforce an award wi th in  a reasonable time. 

(3) Comnencement o f  a r b i t r a t i o n  and appointment o f  a r b i t r a l  
t r i b u n a l  

(a) An a r b i t r a t i o n  may be comnenced by a  n o t i c e  t o  appoint  

an a r b i t r a t o r  o r  a  n o t i c e  demanding a r b i t r a t i o n  (s. 21(1)). I f  a  t h i r d  p a r t y  

i s  empowered t o  appoint  an a r b i t r a t o r ,  t h e  n o t i c e  must be g iven  t o  t h e  t h i r d  

p a r t y  and served on t h e  o t h e r  p a r t i e s  t o  t h e  a r b i t r a t i o n .  Every mat te r  

re fe r red  t o  i n  t h e  n o t i c e  i s  re fe r red  t o  t h e  a r b i t r a t i o n .  I f  t h e  n o t i c e  does 

n o t  spec i f y  t h e  mat ters  being re fe r red ,  every mat te r  which t h e  p a r t y  g i v i n g  

t h e  n o t i c e  i s  e n t i t l e d  t o  have a r b i t r a t e d  under t h e  a r b i t r a t i o n  agreement i s  

re fe r red  (s. 21(2)).  

Section 21(1) i s  intended t o  inst ruct  a claimant how t o  get  h i s  
arb i t ra t ion  started properly. 

(b) The p a r t i e s  may agree on t h e  number o f  a r b i t r a t o r s .  

F a i l i n g  agreement, the re  s h a l l  be 1 a r b i t r a t o r  (s. 10). I f  t h e r e  a r e  more 

a r b i t r a t o r s  than 1, t h e  a r b i t r a t o r s  may e l e c t  one o f  themselves as chairman 

(s. l l ( 2 ) ) .  



Fai lure t o  agree on the number of a rb i t ra to rs  should not abort an 

a rb i t ra t i on .  Providing f o r  one a r b i t r a t o r  i n  defau l t  o f  agreement 

rather than a  larger number wi 11 promote i n f o m a l i t y ,  e f f i c iency,  

cheapness and dispatch. 

(c) The parties may agree on an arbitrator or chairman or 

on a procedure for appointing an arbitrator or chairman. If there is no 

agreement on the appointment of an arbitrator, or if a person empowered to 

appoint an arbitrator does not do so after 7 days' notice, the Court of 

Queen's Bench may appoint the arbitrator, with no appeal from the appointment 

S .  l l ( 3  ( 4 )  The same provisions apply to the appointment of a substitute 

arbitrator, unless the arbitration agreement makes the reference to 

arbitration conditional upon the arbitration being conducted by an arbitrator 

who is specifically named in the agreement, in which case no substitute can be 

appointed and no arbitration can be held. (s. 15(4)). 

A lack o r  f a i l u r e  o f  machinery f o r  appointing a rb i t ra to rs  should 

not s t u l t i f y  an agreement t o  arb i t ra te .  

(d) An arbitral tribunal may exercise its powers after 

every member has accepted appointment (s. 21 (3)). 

(4) Chal lenqes to jurisdiction 

(a) In the first instance an arbitral tribunal may rule on 

its own jurisdiction, whether as a preliminary question or in its award (s. 

16(1),(7)). It may even rule on the existence or validity of the arbitration 

agreement (s. 16(l) (a)), which must be treated as independent of a larger 

contract in which it appears (s. 16(l)(b)), and which is not necessarily 
invalidated by a decision that the larger contract is invalid (s. 16(l) (c)). 

Giving j u r i s d i c t i o n  t o  an a r b i t r a l  t r ibuna l  t o  r u l e  on i t s  own 

j u r i s d i c t i o n  i s  e f f i c i e n t  and w i l l  iaprove the c r e d i b i l i t y  o f  the 

a rb i t ra t i on  system. 



(b) A pa r t y  must r a i s e  an ob jec t i on  t o  an a r b i t r a l  

t r i b u n a l ' s  j u r i s d i c t i o n  t o  en te r  upon o r  conduct an a r b i t r a t i o n  as soon as 

possib le and no l a t e r  than t h e  opening o f  t h e  hear ing o r  t h e  f i r s t  

representat ions frm t h e  ob jec t i ng  pa r t y  (s. 16(3)). A pa r t y  must r a i s e  an 
ob jec t ion  t h a t  an a r b i t r a l  t r i b u n a l  i s  exceeding i t s  a u t h o r i t y  as soon as t h e  

mat ter  a l leged t o  be beyond i t s  au tho r i t y  i s  ra ised  i n  t h e  a r b i t r a l  

proceedings (s. 16(5)). F a i l u r e  t o  r a i s e  an ob jec t i on  i n  t ime i s  a  waiver (s. 

16(6)) unless t h e  a r b i t r a l  t r i b u n a l  a l lows it t o  be made l a t e r  (s. 16(7)). 

See under "Walver" above (Item 5(1)). 

(c) I f  a  t r i b u n a l  makes a  r u l i n g  on j u r i s d i c t i o n ,  a p a r t y  

may apply t o  t h e  Court o f  Queen's Bench w i t h i n  30 days f o r  a  dec is ion  about 

j u r i s d i c t i o n  (s. 16(9)) and t he re  i s  no appeal from t h e  Cour t ' s  dec is ion  (s. 

16(10)). Unless t he  Court o therwise d i r ec t s ,  t h e  a r b i t r a t i o n  may cont inue and 
an award may be made wh i l e  t h e  app l i ca t i on  i s  pending (s. 16(11)). 

A party should be able to get court protectlon against an 
arbltratlon belng carrled on without jurlsdlctlon but should be 
requlred to do so proqtly In order to avold obstructlon and 
delay. 

(5) Pre-emption o f  a r b i t r a t i o n  by ac t i on  i n  cou r t  

I f  a  pa r t y  t o  an a r b i t r a t i o n  agreement b r ings  an ac t ion  i n  a  cou r t  about 

a  mat ter  which i s  agreed t o  be submitted t o  a r b i t r a t i o n ,  t h e  cou r t  i n  which 

t he  ac t ion  i s  brought must s tay  t h e  act ion,  except i n  spec i f i c  l i s t e d  

circumstances which render t h e  a r b i t r a t i o n  void, unless t h e  appl i c a t i o n  f o r  a  

s tay i s  unduly delayed o r  t h e  case i s  one i n  which t h e  cou r t  would g ran t  a  
sumnary o r  de fau l t  judgment (s. 8(1) , ( 2 ) ) .  The a r b i t r a t i o n  may be ca r r i ed  on 

wh i l e  t he  app l i ca t i on  t o  t h e  cou r t  i s  pending (s. 8(3)) .  There i s  no appeal 

from t he  order  of t h e  cou r t  s tay ing  an ac t ion  o r  r e f us i ng  a  s tay (s. 8(4)). 



A court ac t ion  should not  preawpt an a r b i t r a t i o n  unless there i s  

fundamental defect i n  the  a r b i t r a t i o n  o r  t he  a r b i t r a t i o n  i t s e l f  i s  

k i n g  used f o r  purpose o f  delay and obstruction. 

(6) Procedure i n  an a r b i t r a t i o n  

(a) Deta i ledprov is ion  ismade f o r  t h e e f f e c t i v e d e l i v e r y  

of comnunications, inc luding notices, w i t h  provis ion f o r  subst i tuted service 

i n  case o f  need (s. 3). 

These provis ions give guidance and ensure t h a t  an a r b i t r a t i o n  
claimant cannot be defeated by evasion o f  service. 

(b) The part ies t o  an a r b i t r a t i o n  must be t reated equally, 

and each must be given a f a i r  opportunity o f  presenting h i s  own case and of 

responding t o  the case o f  the  other par t ies  (s. 18). As mentioned above, t h i s  

provision applies despi te any agreement t o  the  contrary. 

Fairness i s  fundamental t o  a rb i t r a t i on .  

(c) The par t ies  must be given s u f f i c i e n t  no t ice  o f  

proceedings (s. 24(4)) ; and a l l  statements, documents and information suppl ied 

by one party must be communicated t o  the others, and expert reports r e l i e d  on 

by the a r b i t r a l  t r ibuna l  must be comnunicated t o  the  par t ies  (s. 24(5)). 

These provis ions are also designed t o  promote fairness. 

(d) Except as mentioned above ( i tem 3, Contracting out of 

draf t  A rb i t r a t i on  Act and waiver), the par t ies  are f ree  t o  agree on the 

procedure t o  be fol lowed (s. 19(1)). Fai 1 ing such agreement, the  arbi  t r a l  

t r ibuna l  may conduct the  a rb i t r a t i on  i n  such manner as i t  considers 

appropriate (s. 19(2)). 



Party control governs. I n  defru l t  o f  agreeaent, eff iciency 
requires that the a rb i t ra l  tribunal be able to decide what 

'procedure w i l l  be folloued. 

(e) An arbitral tribunal may make orders for the 

detention, preservation or inspection of property which is the subject-matter 

of, or involved in, the dispute, and it may require a party to provide 

security in connection with any such measure (s. 17). The Court of Queen's 
Bench has the same powers, and in addition, it has the same powers with 
respect to interim injunctions and the appointment of receivers as it has in 

an action in the Court (s. 9). 

Sol~etims, a claimant, i f  successful, w i l l  not be able to  rea l ize  

on the award unless property i s  preserved and held avri lable.  

(f) An arbitral tribunal may direct that within a 

specified time a claimant must state the facts supporting his claim, the 

points at issue, and the re1 ief claimed. It may also direct a respondent to 
state his defence within a specified time. A claimant or a respondent may 
amend a statement later unless the tribunal considers an amendment 
inappropriate because of delay. Oral statements may be permitted. (S. 23(1) 
and (2). ) 

If a claimant does not make his statement within the 
specified time, the arbitral tribunal may dismiss his claim (s. 25(1) (a)). If 

a respondent does not state his defence, or if a party does not appear or 

fai 1s to produce documentary evidence, the tribunal may continue the 
proceedings and make an award (s. 25(1) (b) , (c)) . An arbitral tribunal may 
dismiss a claim for want of prosecution (s. 25(2)). 

An arbi t ra l  tribunal u s t  be able to  ensure that the arbitrat ion 

i s  carried on with efficiency and dispatch. 



(g) With the agreement o f  t he  pa r t i e s ,  an a r b i t r a l  

t r i buna l  may t r y  mediat ion, c o n c i l i a t i o n  o r  o ther  procedures and i s  no t  

thereby d i s q u a l i f i e d  from con t inu ing  t h e  a r b i t r a t i o n  (s. 30(1)).  

Alternate mans o f  resolving disputes should be encouraged. 

(h) On t h e  app l i ca t i on  o f  t he  pa r t i e s ,  the  Court of 

Queen's Bench may order  conso l ida t ion  o f  a r b i t r a t i o n s  o r  prov ide f o r  t he  order  

i n  which a r b i t r a t i o n s  w i l l  be held, and may appoint an a r b i t r a l  t r i b u n a l  f o r  

t he  consol idated proceeding (s. 22(3), (4)) .  

E f f i c i e n t  d ispos i t ion  o f  1 inked a rb i t ra t i ons  should be encouraged. 

( 7 )  Prel iminary questions o f  law 

Subject t o  an appeal t o  t he  Court o f  Appeal w i t h  leave o f  t h a t  cour t ,  

t he  Court o f  Queen's Bench may determine any question o f  law t h a t  a r i ses  

dur ing t he  course o f  an a r b i t r a t i o n .  It may do so only  w i t h  t h e  consent of a l l  

pa r t i e s  o r  on the  app l i ca t i on  o f  one pa r t y  w i t h  t he  consent o f  the  a r b i t r a l  

t r i buna l .  ( S .  9(3) .) 

A binding answer t o  a question o f  law m y  dispose o f  a dispute o r  

avoid having an a r b i t r a t i o n  carr ied through on a wrong premise. 

(8) Hearinqs 

(a) The pa r t i e s  t o  an a r b i t r a t i o n  may agree whether o r a l  

hearings should be held (s. 24(1)).  I f  there  i s  no agreement, any p a r t y  may 

requ i re  a hearing t o  be held (s. 24(2)).  Otherwise, i t  i s  f o r  the t r i b u n a l  t o  

decide whether a hear ing o r  hearings should be he ld  (s. 24(3)).  

Any party should be e n t i t l e d  t o  a hearing unless he has agreed 

o then ise.  I f  no party i n s i s t s  on a hearing, the a r b i t r a l  

t r ibuna l  should have power t o  decide how t o  conduct the 



arbitrat ion.  

(b) The parties may agree on the time and place of 

arbitration (s. 20(1)). If they do not, the tribunal may determine the time 

and place, having regard to the circumstances, including the convenience of 
the parties (s. 20(2),(3)). 

(c) The parties to an arbitration must submit to being 

examined before the arbitral tribunal under oath or affirmation, must produce 

documents, and must do all other things which the tribunal may require 

(section 23(3)). The Court of Queen's Bench has the same power to enforce a 
tribunal's orders as it has to enforce a similar order of its own in a court 

action (section 23(4)). 

Infomation and documents which par t ies  have are l i k e l y  t o  be 

necessary to  a proper adjudication, and the par t ies  have by 

imp1 icat ion agreed to  co-operate i n  an arb i t ra t ion.  

(d) A party to an arbitration may compel the attendance of 

witnesses to give evidence under oath or affirmation, together with documents 

which witnesses could be compelled to produce at the trial of an action, by 
serving notices to attend (s. 27(1), (2). (4)). The Court of Queen's Bench may 
give the same orders and directions for the taking of evidence for an 

arbitration as for an action in the Court (s. 27(5)). 

Third part ies can be required t o  give evidence and produce 

documents i n  a pr ivate  dispute before a court. The sane 

considerations apply before an arb i t ra tor .  

(e) An arbitral tribunal may appoint an expert to report 
to it and, if requested, to attend at a hearing for cross-examination and 
rebuttal (s. 26)). 



( f )  An a r b i t r a l  t r i b u n a l  i s  not bound by r u l e s  o f  evidence 

and has power t o  determine the admissibi 1 i t y ,  relevance, m a t e r i a l i t y  and 

weight o f  any evidence (s. 19(3)). 

Many people choose arbitrat ion i n  order to  avoid the trappings of 
1 i tigation,  including the technical rules o f  evidence. 

(9) Termination o f  mandate and removal o f  a r b i t r a t o r s  

(a) An a r b i t r a t o r ,  before accepting appointment and dur ing  

the  proceedings, must d isc lose  t o  a l l  p a r t i e s  circumstances l i k e l y  t o  g i ve  

r i s e  t o  a reasonable apprehension o f  b ias  (s. 12(1) , (2)) .  A pa r t y  may 

chal lenge an a r b i t r a t o r  on ly  i f  such circumstances e x i s t  o r  i f  t he  a r b i t r a t o r  

does no t  have q u a l i f i c a t i o n s  agreed t o  by the  p a r t i e s  (s. 12(3)).  A pa r t y  who 

has appointed o r  j o i ned  i n  t h e  appointment o f  an a r b i t r a t o r  may chal lenge t h a t  

a r b i t r a t o r  only  f o r  reasons o f  which he becomes aware l a t e r  (s. 12(4)). 

A party should be able to challenge an arbitrator for  bias or  lack 

of agreed qualifications, but not otherwise, and he should not be 

able to raise an objection o f  which he was aware when he joined i n  
an arbitrator 's appointment. 

(b) A pa r t y  who wants t o  chal lenge an a r b i t r a t o r  must 

w i t h i n  15 days a f t e r  becoming aware o f  t h e  circumstances which g i ve  r i s e  t o  

t h e  chal lenge send a w r i t t e n  statement o f  reasons t o  t h e  a r b i t r a l  t r i b u n a l .  

Unless t he  a r b i t r a t o r  res igns o r  t he  p a r t i e s  agree t o  t h e  chal lenge (s. 

13(1) ,(2) , (3) ) ,  t he  t r i b u n a l  must decide on t he  challenge. A pa r t y  may w i t h i n  

30 days o f  the t r i b u n a l ' s  decis ion apply t o  t he  Court o f  Queen's Bench t o  

decide on t he  chal lenge and, i f  t he  chal lenge i s  successful,  t o  remove t he  

a r b i t r a t o r  (s. 13(3)). The a r b i t r a t i o n  may continue and an award be made 

wh i le  t he  app l i ca t i on  i s  pending, unless t h e  Court otherwise d i r e c t s  (s. 

13(5)). There i s  no appeal from the  Cour t ' s  decis ion on t he  chal lenge (s. 

13(7)). 
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A party should have a reasonable opportunity to challenge an 
arbitrator for bias or lack of agreed qualification but should 
have to give the tribunal a chance to deal with the challenge and 
should not be able to use challenges for obstruction and delay. 

(c) An arbitrator may resign, or the parties may agree to 
terminate his mandate (s. 14(1)). A party may not unilaterally revoke the 

appointment of an arbitrator (s. 14(4)). 

An arbitration belongs to the parties, and they should be able to 
raaove an arbitrator, but only if they all agree. An arbitrator 

who is unwilling to arbitrate is not likely to be a good 
arbitrator and should be able to resign. 

(d) The Court of Queen's Bench may remove an arbitrator 

who (i) is successfully challenged under sections 12 and 13, (ii) becomes 

unable to perform his functions, (iii) fails to carry on the arbitration 
without undue delay, or (iv) fails to take proper steps to ensure that the 
arbitral proceedings are carried on in accordance with the Act (s. 14(2)). 

There is no appeal from a decision of the Court on the question of removal (s 
14 (3) . 

A party should be protected against an arbitrator who is biased, 
who lacks an agreed qualification, who delays, or who carries on 
proceedings improperly. The courts are the logical protectors. 

(10) Making of award and termination of proceedings 

(a) An arbitral tribunal must decide a dispute in 
accordance with the rules of law chosen by the parties, or, failing such 
designation, in accordance with the rules of law which the tribunal considers 
appropriate (section 28(1), (3)). The tribunal may apply doctrines and rules of 
equity and may make orders in the nature of specific performance and 
injunctions (s. 28(4)). It must make its decision in accordance with the terms 



of t h e  a r b i t r a t i o n  agreement and t h e  con t rac t  under which t h e  d ispu te  arose, 

and i t  must t a k e  i n t o  account app l i cab le  usages o f  t r a d e  (sec t ion  

28(1) (b), ( ~ 1 ) .  

Parties usually want t he i r  legal r ights,  so that arb i t ra tors  

should usually fol low law, including equity; but part ies'  

agreements should govern, and so should trade usages which the 

part ies would have had i n  mind when they mde t he i r  bargain. 

Arbi trat ion being an a1 ternative f o m  o f  dispute resolution, the 

same reaedies should be available i n  arb i t ra t ion as i n  court. 

(b) A m a j o r i t y  dec is ion  o f  an a r b i t r a l  t r i b u n a l  i s  

s u f f i c i e n t ,  and, i f  there  i s  no m a j o r i t y ,  t h e  chairman's dec is ion  i s  

s u f f i c i e n t  (s. 29(a), ( b ) ) .  The p a r t i e s  o r  t h e  t r i b u n a l  may delegate t o  t h e  

chairman t h e  power t o  decide quest ions o f  procedure (s. 29(c)).  

It i s  best, i n  the interests o f  arb i t ra t ing part ies generally, 

that arb i t ra t ions end with decisions and not have t o  be repeated. 

(c) An a r b i t r a l  t r i b u n a l  may make an i n t e r i m  award (s. 

17(3)),  and i t  may make more than one f i n a l  award dea l ing  w i t h  d i f f e r e n t  

quest ions (s. 31  (2)) .  

Flexibi  1 i t y  of procedure w i  11 promote eff ic iency i n  disposing of 

arbi t rat ions. 

(d) An award i s  f i n a l  and b ind ing  except f o r  t h e  powers o f  

t h e  Court of Queen's Bench under sec t ion  34 t o  se t  as ide o r  r e m i t  i t  t o  t h e  

a r b i t r a l  t r i b u n a l  o r  t o  a l low an appeal on a  quest ion o f  law (s. 6).  

The part ies have agreed, i n  words or  by iql ication, t o  honour an 

award and should be bound by it. However, they have not agreed t o  

accept an award which cams from an i q r o p e r l y  conducted 

arb i t ra t ion o r  which i s  contrary t o  law, so that  there =st be 



room fo r  court intervention i n  such cases. 

(e) I f  t h e  p a r t i e s  t o  an a r b i t r a t i o n  s e t t l e  t h e  d ispute,  

t h e  a r b i t r a l  t r i b u n a l  must te rm ina te  t h e  a r b i t r a t i o n ,  and, if i t  does n o t  

ob jec t  t o  doing so, may be requested t o  make a  consent award which has t h e  

same e f f e c t  and s t a t u s  as any o ther  award (s. 30(2), (3). (4 ) ) .  

Settlemnts are t o  be encouraged. 

(f) An award must be made i n  w r i t i n g ,  signed by a t  l e a s t  a  

m a j o r i t y  o f  the  a r b i t r a l  t r i b u n a l ,  dated, and a  copy d e l i v e r e d  t o  each p a r t y  

(s. 31(1)). 

Requirannts o f  wri t ing, signature and delivery w i l l  ensure that 

(a) an award t e l l s  the parties what t he i r  r ights  are, (b) the ti- 

fo r  an application t o  set an award aside can be detemined, and 

(c) the award can be taken t o  the Court o f  Queen's Bench for 
enforcement. 

(g) An award, o t h e r  than a  consent award, must g i v e  

reasons, and i f  i t  does n o t  g i v e  s u f f i c i e n t  reasons, t h e  Court may o rder  the  

a r b i t r a l  t r i b u n a l  t o  d e l i v e r  s u f f i c i e n t  reasons (s. 3 1 ( l )  (c),  ( d l ) .  

It i s  i w r t a n t  that  a party know why a decision was made. 

(h) The Court may extend an agreed t ime l i m i t  f o r  t h e  

d e l i v e r y  o f  an award (s. 31(3)).  

The fa i lu re  o f  an a rb i t ra to r  t o  del iver an award by a dead1 ine 

should not necessarily s t u l t i f y  arb i t ra t ion proceedings and 

require them t o  be repeated. 

(i) The death of a  p a r t y  does n o t  te rm ina te  an a r b i t r a t i o n  

o r  t h e  a u t h o r i t y  o f  an a r b i t r a l  t r i b u n a l  (s. 32). This  p r o v i s i o n  does n o t  



af fect  any r u l e  o f  law under which death ext inguishes a cause of act ion)  (s. 

32(5)).  

Rights and ob l iga t ions ,  i n c l ud i ng  a r i g h t  o r  o b l i g a t i o n  t o  go t o  

a r b i t r a t i o n ,  a re  no t  a f f ec ted  by t he  death o f  a p a r t y  unless there  

i s  a s p e c i f i c  p rov i s i on  o f  substant ive law which says so. 

( j )  An a r b i t r a l  t r i b u n a l  must terminate an a r b i t r a t i o n  i f  
t he  claimant withdraws h i s  claim. An exception i s  made f o r  a case i n  which 

another par ty  ob jec ts  t o  t he  te rmina t ion  and has a l eg i t ima te  i n t e r e s t  i n  

having the  d ispute se t t l ed .  A t r i b u n a l  must a l so  terminate an a r b i t r a t i o n  if 

the pa r t i e s  so agree o r  i f  i t  f i nds  t h a t  t he  con t inua t ion  o f  t he  a r b i t r a t i o n  

has become unnecessary o r  impossible (s. 32(2)).  

The withdrawal o f  t he  c la im re fe r r ed  t o  a r b i t r a t i o n  w i l l  u sua l l y  

remove t h e  bas is  o f  an a r b i t r a t i o n .  Other circumstances may do 

the  same. The a r b i t r a l  t r i b u n a l  should have power t o  decide 

whether t h i s  has happened. 

(k) An a r b i t r a l  proceeding i s  terminated by a f i n a l  award 

o r  awards which dispose o f  a l l  questions re fe r red  t o  a r b i t r a t i o n  o r  by an 

order  of the  a r b i t r a l  t r i b u n a l  te rmina t ing  t he  a r b i t r a t i o n  o r  d ismiss ing t he  

c la im under one o f  t he  var ious powers conferred by t h e  Act. 

(1) However, under sect ion 33, an a r b i t r a l  t r i b u n a l  may 

make ce r t a i n  changes i n  i t s  award. It may ( i )  w i t h i n  30 days, o r  on 

app l i ca t i on  made w i t h i n  30 days, co r rec t  mathematical, c l e r i c a l ,  typographical 

o r  s i m i l a r  errors;  ( i i )  make an add i t iona l  award cover ing an omi t ted question; 

( i i i )  if so requested by t he  par t ies ,  g i ve  an i n t e r p r e t a t i o n  of p a r t  of t he  

award; and ( i v )  on app l i ca t i on  made w i t h i n  30 days, change t h e  award t o  

cor rec t  i n j u s t i c e  caused by an overs ight  o f  t he  t r i b u n a l .  

The power t o  co r rec t  i n j u s t i c e  caused by overs igh t  recognizes 

human f a l l i b i l i t y .  A cour t  can co r rec t  i t s  order  u n t i  1  the  order  



i s  entered, and a t  present t he  Court o f  Queen's Bench can se t  

aside an award i f  t he  a r b i t r a l  t r i b u n a l  says t h a t  i t  was made i n  

e r r o r .  

(m) An a r b i t r a l  t r i b u n a l  may award i n t e res t .  It may award 

costs, which i t  may f i x  o r  which may be taxed by t he  c l e r k  o f  t he  Court of 

Queen's Bench, and which may take i n t o  account any o f f e r  made by one of t he  

pa r t i e s  before t he  award. F a i l i n g  an order  f o r  costs, each pa r t y  must bear h i s  

own costs and pay h a l f  o f  the  costs o f  t h e  a r b i t r a l  t r i b u n a l ,  c le rks ,  

secretar ies and repor te rs ,  which can be taxed by t he  c l e r k  o f  t he  Court on t he  

basis  of f a i r  value o f  serv ices and reasonable expenses (see s. 37,381. 

Going t o  an a l t e r n a t i v e  f o m  o f  d ispu te  r e s o l u t i o n  should no t  

change t he  r e l a t i v e  r i g h t s  o f  t h e  p a r t i e s  w i t h  respect  t o  i n t e r e s t  

and costs. 

(11) Recourse aqainst  t h e  a r b i t r a t i o n  o r  t he  award 

(a) The recourse p rov is ions  i n  sec t ion  34 o f  t h e  d r a f t  Act 

overr ide an agreement o f  t he  p a r t i e s  and cannot be waived. 

Supervision by t h e  Court o f  Queen's Bench i s  t he  guarantee of f a i r  

treatment. 

(b) The Court o f  Queen's Bench may a t  any t ime grant  a  

dec la ra t ion  ( i )  t h a t  t he  a r b i t r a t i o n  agreement i s  i n v a l i d  o r  entered i n t o  by a  

pa r t y  under a  lega l  incapaci ty ;  ( i i )  t h a t  t h e  d ispu te  was no t  contemplated by 

t he  agreement o r  was no t  r e f e r r ed  t o  a r b i t r a t i o n ;  ( i i i )  t h a t  t h e  composition 

o f  the  t r i buna l  was no t  i n  accordance w i t h  t h e  agreement o f  t h e  p a r t i e s  o r  t h e  

Act; o r  ( i v )  t h a t  t he  subject  mat ter  was no t  capable o f  being t he  subject  of 

a r b i t r a t i o n  under A lber ta  law (s. 34(11)).  Such a  dec la ra t ion  would have t he  

ef fect  o f  i n v a l i d a t i n g  an a r b i t r a t i o n .  It may be complemented by an 

in junc t ion .  



I f  there i s  no legal  foundation f o r  an a rb i t ra t i on ,  the Court of 

Queen's Bench should have power t o  say so. 

(c) The Court o f  Queen's Bench may se t  aside an award on 

any of the  grounds mentioned i n  i tem (b) above, w i t h  two exceptions. F i r s t ,  

if the pa r t i e s  have agreed t h a t  the  a r b i t r a l  t r i b u n a l  has power t o  decide what 

disputes have been re fe r r ed  t o  it, the Court may no t  se t  aside the  award on 

the  grounds t h a t  the  d ispu te  was not  re fe r red .  Second, t he  Court may no t  se t  

aside an award because o f  an ob jec t ion  which the  ob jec t ing  pa r t y  i s  deemed t o  

have waived (s. 34(2) ) . 

If there i s  no legal  foundation f o r  an arb i t ra t ion ,  the Court of 

Queen's Bench should, except i n  some unusual circumstances, have 

power t o  set aside an award aade i n  the a rb i t ra t i on .  

(d) The Court o f  Queen's Bench may a lso  se t  aside an award 

if ( i )  the  procedure was not  i n  accordance w i t h  the  Act, i n c l ud i ng  the  

prov is ions r equ i r i ng  equal treatment, not ice,  and an oppor tun i ty  t o  present a 

case and respond t o  t he  cases presented by others; ( i i )  an a r b i t r a t o r  has 

engaged i n  cor rup t  o r  fraudulent p rac t i ce  o r  there  i s  reasonable apprehension 

of bias; o r  ( i i i )  the  award was obtained by f raud (sec t ion  3 4 ( l ) ( f )  t o  ( i l l .  

A party should be able t o  at tack an award aade by an a r b i t r a l  

t r ibuna l  which includes a biased o r  fraudulent a rb i t ra to r ,  an 

award obtained by fraud, o r  an award obtained i n  a proceeding 

which was not  f a i r l y  conducted. 

(e) The Court o f  Queen's Bench may no t  se t  an award aside 

on the app l i ca t i on  o f  a pa r t y  who i s  deemed t o  have waived h i s  r i g h t  t o  ob jec t  

(s. 34(2)).  

A party should not  be able t o  hold back an object ion f o r  t ac t i ca l  
reasons. 



( f )  Upon s e t t i n g  an award aside, t h e  Court o f  Queen's 

Bench may remove an a r b i t r a t o r  o r  t h e  a r b i t r a l  t r i b u n a l  and g i v e  d i r e c t i o n s  

f o r  the  f u t u r e  conduct o f  t h e  a r b i t r a t i o n .  A l t e r n a t i v e l y ,  i ns tead  of s e t t i n g  

an award aside, t h e  Court may r e m i t  i t  t o  t h e  a r b i t r a l  t r i b u n a l  f o r  f u r t h e r  

considerat ion and g i v e  d i r e c t i o n s  about t h e  f u t u r e  conduct o f  t h e  a r b i t r a t i o n  

(s. 34(4), (5)). 

I f  an award i s ,  o r  could be, set aside, the Court o f  Queen's Bench 

should have power t o  see tha t  the a rb i t ra t i on  i s  continued as 

e f f i c i e n t l y  as possible and without loss o f  r igh ts .  

(g) A  p a r t y  may appeal an award t o  t h e  Court of Queen's 

Bench on a  quest ion o f  law a r i s i n g  ou t  o f  t h e  award, b u t  o n l y  if e i t h e r  ( i )  

a l l  p a r t i e s  agree or ,  ( i i )  t h e  Court i s  s a t i s f i e d  t h a t  t h e  importance of t h e  

a r b i t r a t i o n  t o  t h e  p a r t i e s  j u s t i f i e s  t h e  i n t e r v e n t i o n  o f  t h e  Court and t h a t  

t h e  determinat ion o f  t h e  p o i n t  o f  law i s  l i k e l y  t o  s u b s t a n t i a l l y  a f f e c t  t h e  

r i g h t s  o f  one o r  a1 1  o f  t h e  p a r t i e s .  If it  a1 lows an appeal, t h e  Court may 

confirm, vary o r  s e t  as ide t h e  award o r  r e m i t  i t  t o  t h e  a r b i t r a l  t r i b u n a l  w i t h  

the  Cour t ' s  op in ion on t h e  quest ion of law and d i r e c t i o n s  about t h e  fu tu re  

conduct of t h e  a r b i t r a t i o n  (s. 34(6), ( 7 ) ,  (8)). 

An a p p l i c a t i o n  t o  s e t  as ide an award, o r  an appeal on a  quest ion of law, 

must be commenced w i t h i n  30 days o f  t h e  p u b l i c a t i o n  o f  t h e  award (s. 34(9)) .  

An appeal from t h e  Court of Queen's Bench l i e s  t o  t h e  Court of Appeal 

w i t h  leave o f  t h a t  c o u r t  (s. 34(10)). 

If an award i s  wrong i n  law, a party should be able t o  appeal 

against i t  t o  the Court o f  Queen's Bench, but, i n  order 'to 

minimize the use o f  appeals f o r  delay and obstruction, he should 

be required t o  move p r o q t l y ,  and a fur ther  appeal should be 

available only by leave. 



(12) Enforcement o f  award 

An award may, by l eave  o f  t h e  Cour t  o f  Queen's Bench, be en fo rced  i n  t h e  

same manner as a judgment o r  o r d e r  o f  t h e  Cour t  t o  t h e  same e f f e c t  (s.  35(1) ) .  

The Cour t  may d i r e c t  t h a t  judgment may be entered,  o r  may make orders ,  i n  

terms o f  t h e  award, and may make such o rde rs  as a r e  necessary t o  g i v e  e f f e c t  
t o  t h e  award (s. 35(2) ,  (3) ) . 

The Cour t  r e t a i n s  i t s  j u r i s d i c t i o n  t o  a l l o w  an a c t i o n  t o  be brought  on 

t h e  award (s. 35(4) ) .  

The machinery o f  the Court o f  Queen's Bench should be ava i lab le  t o  
enforce an award, but should be under the control o f  the Court. 

(13) Powers o f  t h e  Cour t  o f  Queen's Bench 

The Cour t  o f  Queen's Bench has t h e  f o l l o w i n g  powers t o  a s s i s t  i n  t h e  

conduct o f  an a r b i t r a t i o n  ( a l l  o f  which a r e  ment ioned above): i n t e r i m  measures 

(s.  9) ; appointment o f  a r b i t r a t o r s  (s. 11.15) ; d e t e r m i n a t i o n  o f  p r e l  im ina ry  

ques t i on  o f  law (s.  9 (3 ) , (4 ) ) ;  c o n s o l i d a t i o n  o f  a r b i t r a t i o n s  (s.  9(5) , (6) ) ;  

enforcement o f  a r b i t r a l  t r i b u n a l ' s  d i r e c t i o n s  (s. 23(4) ) ;  o rde rs  f o r  t a k i n g  

evidence (s.  27(5) )  ; ex tens ion  o f  t i m e  f o r  award (s .  31 (3 ) )  ; and enforcement 

o f  award (s. 35).  

The Cour t  of  Queen's Bench has t h e  f o l l o w i n g  powers t o  e x e r c i s e  i n  

supe rv i s ing  an a r b i t r a t i o n :  t h e  power t o  r e f u s e  t o  s t a y  an a c t i o n  i n  t h e  

Court  (s. 8); t h e  power t o  dec ide  upon a cha l l enge  t o  a r b i t r a t o r ' s  

i m p a r t i a l i t y  and independence (s. 13); t h e  power t o  remove an a r b i t r a t o r  (s.  

14); t h e  power t o  determine whether an a r b i t r a l  t r i b u n a l  has j u r i s d i c t i o n  (s. 

16); t h e  power t o  o r d e r  an a r b i t r a l  t r i b u n a l  t o  g i v e  reasons (s.  31); t h e  

power t o  s e t  a s i d e  o r  r e m i t  an award; t h e  power t o  a l l o w  an appeal on a 

ques t i on  o f  law (s. 34);  t h e  power t o  make a d e c l a r a t i o n  o f  a fundamental f l aw  

i n  an a r b i t r a t i o n  agreement o r  i n  a re fe rence  t o  a r b i t r a t i o n  o r  appointment of 

an a r b i t r a l  t r i b u n a l  (s. 34(11) ) .  



Except for these specific provisions, the Court is precluded from 
intervening in the arbitration process (s. 5 ( 1 ) ) .  

The assistance o f  the Court of Queen's Bench w i l l  i n  many cases 

make arbitrat ions e f fect ive  and avoid s tu l t i f i ca t ion .  I t s  

supervisory intervention w i l l  help to  ensure lawfulness and 

fairness. The in tegr i t y  o f  the arb i t ra t ion system w i l l  be 

advanced by rest r ic t ing  the Court's intervention to  specified 
circumstances and grounds. 



PART I V  - DRAFT LEGISLATION 

A. DRAFT ARBITRATION ACT 

T a b l e  o f  C o n t e n t s  

Section No. Subject 

PART 1 - SCOPE, INTERPRETATION AND SPECIAL RULES 

Section 1 - Scope o f  App l i ca t ion  
S e c t i o n 2  - D e f i n i t i o n s a n d r u l e s o f  

i n t e rp re ta t i on  
Section 3 - De l i ve ry  o f  documents and 

not ices 
Section 4 - Contract ing out  and waiver 

o f  r i g h t  t o  ob jec t  
Section 5 - Extent o f  cour t  i n t e r ven t i on  
Section 6 - E f f e c t  o f  award 
S e c t i o n 7  - F o r m a n d e f f e c t o f a r b i t r a t i o n  

agreement 

PART 2 - COURT ASSISTANCE 

S e c t i o n 8  - S t a y o f a c t i o n  
Section 9 - Powers o f  Court r e l a t i n g  t o  

preservat ion,  questions o f  
law and conso l ida t ion  

PART 3 - COMPOSITION OF  ARBITRAL TRIBUNAL 

Section 10 - Number o f  a r b i t r a t o r s  
Section 11 - Appointment o f  a r b i t r a t o r s  and 

chai  rman 
Section 12 - Grounds f o r  chal lenge 
Section 13 - Challenge procedure 
Section 14 - Termination o f  mandate and 

removal o f  a r b i t r a t o r  
Section 15 - Appointment o f  subs t i t u t e  a r b i t r a t o r  

PART 4 - JURISDICT ION OF ARBITRAL TRIBUNAL 

Section 16 - Object ion t o  j u r i s d i c t i o n  
Section 17 - I n te r im  measures 

Paqe No. 



PART 5 - CONDUCT OF ARBITRAL PROCEEDINGS 

Section 18 - 
Sect ion 19 - 
Section 20 - 
Sect ion 21 - 
Sect ion 22 - 
Sect ion 23 - 
Sect ion 24 - 
Section 25 - 
Sect ion 26 - 
Section 27 - 

E q u a l i t y  o f  t reatment  o f  p a r t i e s  
Rules o f  procedure and evidence 
Time and p lace o f  a r b i t r a t i o n  
Commencement o f  a r b i t r a t i o n  
Mat ters  r e f e r r e d  t o  a r b i t r a t i o n  
Procedural orders and d i r e c t i o n s  
Hearings and w r i t t e n  proceedings 
Defau l t  o f  a p a r t y  
Expert appointed by a r b i t r a l  t r i b u n a l  
Obta in ing evidence 

PART 6 - MAKING OF AWARD AND TERMINATION OF PROCEEDINGS 

Section 28 - App l i ca t ion  o f  law 
Sect ion 29 - Decis ion o f  panel 
Sect ion 30 - Mediat ion and set t lement  
Sect ion 31 - Form, contents  and t ime o f  award 
Sect ion 32 - Terminat ion o f  proceedings 
Sect ion 33 - Cor rec t ion  and i n t e r p r e t a t i o n  of 

award; a d d i t i o n a l  award 

PART 7 - REMEDIES 

Section 34 - Recourse against  award 
Sect ion 35 - Enforcement o f  awards 

PART 8 - GENERAL 

Section 36 - Crown 
Sect ion 37 - Compensation and expenses o f  

a r b i t r a t o r s  
Sect ion 38 - Costs and i n t e r e s t  
Sect ion 39 - Gas p r i c e  a r b i t r a t i o n s  



PART 1 

SCOPE, INTERPRETATION AND SPECIAL RULES 

Section 1 - Scope o f  Application 

l(1) 'This Act 

(a) applies where par t ies  enter i n t o  an a r b i t r a t i o n  agreement and the 
appl icat ion o f  the Act i s  not excluded by the agreement o r  by 
law, but 

(b) does not apply t o  an a rb i t ra t i on  t o  which Part 2 of the 
Internat ional  Comercia1 A rb i t ra t i on  Act applies. 

[Source: New.] 

Comment : 

1. Subsection ( l ) ( a )  would b r i n g  under the  Act a l l  a r b i t r a t i o n s  
i n i t i a t e d  by agreement of t h e  p a r t i e s  o ther  than those covered by t h e  
I n t e r n a t i o n a l  Commercial A r b i t r a t i o n  Act. I t  would however, permi t  p a r t i e s  t o  
o p t  out o f  t h e  Act e n t i r e l y .  

2. Subsection (1) (b) would ensure t h a t  an a r b i t r a t i o n  w i l l  f a l l  
under e i t h e r  the  ICAA o r  the rev ised  A r b i t r a t i o n  Act b u t  n o t  both. 

l (2 )  When 

(a) an Act d i rec ts  that  a  person o r  persons appoint a rb i t ra to rs  o r  
proceed t o  a rb i t ra t i on  o r  makes any s i n i  l a r  d i rec t i on  w i th  
respect t o  arb i t ra t ion ,  and 

(b) does not exclude the appl icat ion o f  t h i s  Act, 

the d i rec t i on  sha l l  be deemed t o  be an a r b i t r a t i o n  agreement f o r  the 
purposes o f  t h i s  Act. 

[Source: AA sec t ion  16 s i g n i f i c a n t l y  varied; UK 
1979 sec t ion  31.1 

Comment : 

1. Under AA sec t ion  16, t h e  A r b i t r a t i o n  Act app l ies  if another Act 
says t h a t  i t  does apply. However, we t h i n k  t h a t  the  new Act w i l l  be 
bene f i c ia l  t o  most k inds o f  a r b i t r a t i o n  and should the re fo re  apply except 
where the  L e g i s l a t u r e  has decided t h a t  the re  should be a  d i f f e r e n t  scheme o r  a  
d i f f e r e n t  s p e c i f i c  p rov is ion .  Sect ion l ( 2 )  would the re fo re  apply t h e  
A r b i t r a t i o n  Act t o  an a r b i t r a t i o n  under another Act unless t h e  other  Act 



excludes the Arbitration Act. Because of special characteristics of labour 
arbitrations, most A1 berta legislation specifically excludes the Arbitration 
Act. 

Section 2  - Def in i t ions  and ru les  o f  in terpre ta t ion  

2(1) I n  t h i s  Act, 

(a) " a r b i t r a l  t r ibuna l "  means a  sole a r b i t r a t o r  o r  a  panel o f  
a rb i t ra tors ;  

[Source: ML article 2(b) .] 

(b) "arb i t ra t ion"  mans any a r b i t r a t i o n  t o  which t h i s  Act applies, 
whether o r  not i t  i s  administered by a  pemanent a r b i t r a l  
i ns t i t u t i on ;  

[Source: ML article 2(a) .] 

(c) "a rb i t ra t i on  agreement* means an agreement by two o r  more par t ies  
t o  submit t o  a r b i t r a t i o n  a  dispute o r  a l l  o r  cer ta in  disputes 
which has o r  have arisen or which may a r i se  between them i n  
respect o f  a  defined legal  re lat ionship,  whether contractual o r  
not; 

[Source: ML article 7.1 

(d) "Arb i t ra tor "  includes an umpire; 

[Source: New.] 

Comnent : 

The system under which two arbitrators try to agree on an award and, 
upon failure to do so, name an umpire who then makes the award, is not 
comnonly used in Alberta, but section 2(l)(d) will ensure that it can be 
adopted by an appropriately drafted arbitration agreement. 

(e) "award" includes 

(i) an in te r im  award, and 

(ii) an award as amended o r  var ied under t h i s  Act, 

and the reasons f o r  an award given by a  t r i buna l  are pa r t  o f  the 
award. 

[Source: New.] 



(f) 'Court" means the Court of Queen's Bench of Alberta. 

[Source: AA section l ( b ) . ]  

2(2) Where a provision of this Act, except section 28, leaves the parties 
free to deternine a certain issue, the parties m y  authorize a third 
party, including an institution, to make that determination. 

[Source: ML article 2(d) .] 

2(3) Where a provision of this Act refers to the fact that the parties have 
agreed or that they may agree or in any other way refers to an 
agreement of the parties, such agreement includes any arbitration 
rules referred to in that agreement. 

[Source: ML article 2(e)  . ]  

Section 3 - Delivery of documents and notices 
3(1) Unless otherwise agreed by the parties 

(a) a document is deemed to have been received and any notice given 
by it is deemed to have been given if the document is delivered 

(i) to the addressee personally, or 

(i i) at the addressee's place of business, habitual residence or 
mailing address or address for service furnished to the 
arbitral tribunal, and 

(b) the document is deemed to have been received and the notice is 
deemed to have been given on the day the document is so 
delivered. 

3(2) If none of the places referred to in subsection (1) (a) can be found 
after reasonable inquiry, a document is deemed to have been received, 
and any notice given by it is deemed to have been given, if the 
document is sent to the addressee's last-known place of business, 
habitual residence or mailing address by registered letter or by any 
other means which provides a record of the attempt to deliver it. 

3(3) Where the delivery of a document is required in order to comence an 
arbitration or to proceed towards the appointment of an arbitral 
tribunal and it appears to the Court that it is impractical for any 
reason to effect prompt delivery of the document, the Court has the 
same power to make an order for substituted service of the document 
and to dispense with service as it has under the Alberta Rules of 
Court to make such orders with respect to documents which must be 
personally served. 



3(4) This section does not  apply t o  documents and not ices i n  respect o f  
court proceedings. 

[Source: Sect ion 3(1) ,  (2) ,  ( 4 ) :  ML a r t i c l e  3, 
var ied,  and BC ICAA s e c t i o n  3. Sect ion 3(3) :  
new.] 

Comment : 

1. The r u l e s  i n  s e c t i o n  3  are intended t o  ensure t h a t  an a r b i t r a t i o n  
1  i t i g a n t  cannot obs t ruc t  t h e  a r b i t r a t i o n  by evading s e r v i c e  o f  documents. This  
i s  p a r t i c u l a r l y  important i n  connect ion w i t h  t h e  g i v i n g  o f  an i n i t i a l  n o t i c e  
t o  ge t  t h e  a r b i t r a t i o n  s t a r t e d  and the  g i v i n g  o f  no t i ces  t o  ge t  t h e  a r b i t r a l  
t r i b u n a l  appointed. 

2. Sect ion 3  goes beyond a r t i c l e  3  o f  the  Model Law by r e f e r r i n g  t o  
a  "document" r a t h e r  than a  " w r i t t e n  communication", by r e f e r r i n g  t o  t h e  e f f e c t  
of a  "no t i ce"  contained i n  a  document, and by p r o v i d i n g  f o r  s u b s t i t u t i o n a l  
se rv ice  of an i n i t i a t i n g  document. These changes do no t  appear t o  be i n  
c o n f l i c t  w i t h  the  i n t e n t i o n s  of UNCITRAL (see UNCITRAL Report, pages 2921- 
2922). 

Section 4 - Contracting out and waiver o f  r i g h t  t o  object  

4(1) The fo l lowing have e f f e c t  notwithstanding an agreement o f  the par t ies  
t o  the contrary 

(a) section 7(2) (e f f ec t  o f  a clause p roh ib i t i ng  court  ac t ion  before 
an adjudicat ion by a rb i  t r a t  ion), 

(b) section 18 (treatment w i th  equa l i ty  and opportunity t o  present 
and rebut cases), 

(c) section 31(6) (extension o f  time f o r  making award), 

(d) section 34 (powers o f  Court w i t h  respect t o  awards and defect ive 
proceedings) , and 

(e) section 35 (enforcement o f  awards). 

4(2) Any provis ion o f  t h i s  Act no t  mentioned i n  subsection (1) applies only 
i f  the par t ies  t o  an a r b i t r a t i o n  do not  agree t o  the contrary, unless 
such an agreement derogates from a provis ion mentioned i n  subsection 
(1). 

4(3) Except as otherwise provided i n  t h i s  Act, a par ty  who knows tha t  

(a) a provis ion o f  t h i s  Act other than a provis ion mentioned i n  
subsection (I), o r  

(b) any requirement o f  o r  under the  a r b i t r a t i o n  agreement 



has not been complied with and y e t  proceeds with an a r b i t r a t i o n  
without s ta t ing  h i s  objection t o  such non-compliance without undue 
delay, or ,  i f  a time l i m i t  i s  provided therefor ,  w i th in  such period o f  
time, sha l l  be deemed t o  have waived h i s  r i g h t  t o  object .  

Comment : 

1. One p r i n c i p a l  purpose o f  an a r b i t r a t i o n  s t a t u t e  i s  t o  prov ide a  
s t r u c t u r e  and r u l e s  f o r  a r b i t r a t i o n s  t o  t h e  e x t e n t  t h a t  t h e  p a r t i e s  cannot o r  
do not  provide i t  f o r  themselves. I n  those areas, t h e  p r i n c i p l e  o f  p a r t y  
c o n t r o l  appl ies. Sect ion 4(2) recognizes t h i s  p r i n c i p l e  by p rov id ing ,  i n  
e f f e c t ,  t h a t  a l l  b u t  a  few p rov is ions  of the  Act may be overr idden by 
agreement o f  the  p a r t i e s .  As a  d r a f t i n g  mat ter ,  the  subsect ion makes i t  
unnecessary t o  i n s e r t  "subject  t o  an agreement o f  t h e  p a r t i e s  t o  the  con t ra ry "  
i n  many f o l l o w i n g  sect ions.  

2. There a re  a  few p rov is ions  which should apply t o  any a r b i t r a t i o n  
under the  a r b i t r a t i o n  s t a t u t e ,  no mat te r  what t h e  p a r t i e s  say. The p r i n c i p a l  
ones are those intended t o  ensure t h a t  a r b i t r a t i o n s  a re  f a i r l y  and p roper l y  
conducted: sec t ion  18 (treatment w i t h  e q u a l i t y  and a  f a i r  oppor tun i t y  t o  make 
a  case); sec t ion  34 (Cour t ' s  powers over awards); and sec t ion  35 (Cour t ' s  
powers t o  enforce awards). Ones o f  l esser  im or tance are those which would 
over r ide  k o t t  v. Awry clauses (sec t ion  7(2)! and a l l o w  t h e  Court t o  extend 
the  t ime f o r  making an award (sect ion 31(6)).  

3. The p r i n c i p a l  purpose o f  sec t ion  4(3) i s  t o  avoid obfuscat ion and 
obs t ruc t ion  and t o  prevent  a  p a r t y  ho ld ing  an o b j e c t i o n  i n  abeyance u n t i l  he 
sees whether he l i k e s  an award o r  whether the  a r b i t r a t i o n  i s  proceeding 
favourably. 

[Source: Sect ion 4(1) and (2) : new. Sect ion 
4(3):  ML a r t i c l e  4, r e d r a f t e d  and varied.]  

Section 5 - Extent o f  court intervent ion 

5 I n  a proceeding or  other lnatter governed by t h i s  Act, no court shal l  
intervene except where t h i s  Act so provides. 

[Source: ML a r t i c l e  5, varied.]  

Comment: 

1. Sect ion 5  s ta tes  an impor tant  p o l i c y :  c o u r t  i n t e r v e n t i o n  i s  t o  be 
r e s t r i c t e d  t o  t h e  s p e c i f i c  k inds o f  cases and s p e c i f i c  circumstances s e t  ou t  
i n  the Act. The subsect ion leaves t h e  a p p l i c a t i o n  o f  t h a t  p o l i c y  t o  be 
determined by t h e  l a t e r  p rov is ions  o f  t h e  Act which p rov ide  f o r  some k inds of 
c o u r t  i n t e r v e n t i o n  and no t  f o r  o thers.  



2. If a court finds that an arbitration is for some reason a 
complete nullity, it may hold that the purported arbitration is not a "matter 
governed by this Act" and is therefore subject to court intervention by way of 
declaration and, in a proper case, injunction. However section 34(11) would 
preserve the declaratory and injunctive powers of the Court of Queen's Bench 
in cases of nullity anyway, so that this question of interpretation is not 
likely to arise. 

3. The principal powers of intervention mentioned in the Act are: 
section 8 (stay of action); section 9 (procedural powers, including 
preliminary questions of law) ; sections 11 and 15 (appointment of 
arbitrators); sections 13 and 14 (challenges to and removal of arbitrators); 
section 16(9) (ruling on jurisdiction) ; section 27 (assistance in obtaining 
evidence); section 34 (recourse against award and declarations and injunctions 
in the case of nu1 1 ities) ; and section 35 (enforcement of awards). 

4. Under article 5 of the Model Law it is "in matters governed by 
this Law" that a court is not to intervene. The Court of Queen's Bench Act 
uses "matter" to include any proceeding in the Court (which we think is proper 
Enlgish usage), and we would have interpreted "matters" to mean all 
proceedings to which the Model Law applies. The discussion in the UNCITRAL 
Report at pages 2924-2925 indicates that the Comnission may have had something 
different in mind, and the UK Advisory Committee Report at pages 19-21 treats 
"matters" as including remedies. All this suggests to us that the meaning of 
"matters" in article 5 is uncertain. 

The UNCITRAL Report says at page 2925, that "the purpose of article 5 
was to achieve certainty as to the maximum extent of judicial 
intervention.. .by compel 1 ing the drafters to 1 ist.. .a1 1 instances of court 
intervention". We agree with that approach. That being so, we think that it 
should be made clear that it is intervention in a proceeding which should be 
precluded, and not merely intervention in some aspects of the proceeding or 
intervention by some means. Section 5 of the draft Act therefore talks of a 
"proceeding or other matter governed by this Act", which we hope will be 
clear. It may well be that a nullity is outside the draft Act, because a 
nullity is not an arbitration, but anything of any intrinsic validity should 
be covered by section 5. 

Section 6 - Effect of award 
6 Except as provided in section 34, an award made in an arbitration to 

which this Act applies is final and binding on the parties and persons 
claiming through or under them. 

[Source: AA Schedule, section 8.1 

Comment : 

1. Section 6 states a fundamental proposition: the parties having 
agreed to honour an award, are bound by it. 



2. The cour ts  have devised a t e s t  t o  determine when a s t a t u t o r y  
delegate has committed an e r r o r  i n  law which i s  j u r i s i d i c t i o n a l  i n  na tu re  and 
there fo re  cannot be immunized from j u d i c i a l  review by a p r i v a t i v e  clause. The 
t e s t  i s  whether o r  n o t  the  dec is ion o f  t h e  s t a t u t o r y  delegate i s  " p a t e n t l y  
unreasonable". There i s  a  quest ion whether t h a t  t e s t  app l ies  t o  an award made 
i n  a p r i v a t e  consensual a r b i t r a t i o n  under the  A r b i t r a t i o n  Act. Sect ion 6 i s  
made subject  t o  sec t ion  34, which does n o t  p resc r ibe  such a t e s t ,  and the  t e s t  
w i l l  accord ing ly  no t  apply t o  an award under t h e  proposed Act. 

Sect ion 7 - Form and e f f e c t  o f  a r b i t r a t i o n  agreement 

7(1) An a r b i t r a t i o n  agreement 

(a) may be a separate agreement o r  p a r t  o f  an agreement which 
inc ludes  o ther  tenns, and 

(b) need n o t  be i n  w r i t i n g .  

[Source: ML a r t i c l e  7, s u b s t a n t i a l l y  varied. AIC 
sec t ion  3, s l i g h t l y  revised.]  

7(2) Notwithstanding an agreement o f  t h e  p a r t i e s  t o  t h e  contrary ,  an 
agreement ( i n c l u d i n g  a clause r e f e r r e d  t o  as a S c o t t  v. Aver clause), 4 which has t h e  e f f e c t  o f  p rec lud ing  a p a r t y  f r o m m g i n g  o r  efending 
an a c t i o n  on a c l a i m  u n t i l  t he  c l a i m  o r  defence has been adjudicated 
by a r b i t r a t i o n  has the  e f f e c t  o f  an a r b i t r a t i o n  agreement. 

[Source: New. Cf BC CAA sec t ion  19.1 

7(3) An a r b i t r a t i o n  agreement may n o t  be revoked except i n  accordance w i t h  
t h e  o rd inary  r u l e s  o f  con t rac t  law. 

[Source: new. Cf AA sec t ion  2(a) .] 

Comment : 

1. Sect ion 7 ( l )  (b) r e f l e c t s  a change i n  p o l i c y  from both the  
e x i s t i n g  A r b i t r a t i o n  Act and the  Model Law. 

Most o f  the  A r b i t r a t i o n  Act deals  w i t h  a "submission", which i s  a  
" w r i t t e n  agreement". As the  Act does no t  p r o h i b i t  t h e  making of an unwr i t ten  
agreement, such an agreement i s  presumably subject  t o  the  common law and 
poss ib ly  t o  those p a r t s  o f  t h e  A r b i t r a t i o n  Act which a re  no t  r e s t r i c t e d  t o  
"submissions". This i s  unsa t i s fac to ry ,  as t h e  common law on the  subject  i s  no t  
up t o  date and i s  hard t o  f i n d .  

The Model Law says t h a t  an a r b i t r a t i o n  agreement " s h a l l  be i n  
w r i t i n g " .  This wording, which i s ,  o f  course, adopted by the  ICAA, may be 
i n t e r p r e t e d  as depr i v ing  an o r a l  a r b i t r a t i o n  agreement o f  any l e g a l  e f fect .  



Opin ion i s  d i v i d e d  on whether  w r i t i n g  shou ld  be r e q u i r e d .  A s t r o n g  
m i n o r i t y  v iew i s  t h a t  t h e  l aw  shou ld  r e q u i r e  w r i t i n g  because o f  t h e  impor tance 
of  an agreement t o  a r b i t r a t e  and t h e  need f o r  a f i r m  l e g a l  f o u n d a t i o n  f o r  an 
a r b i t r a t i o n .  The m a j o r i t y  v iew, however, i s  t h a t  an a r b i t r a t i o n  agreement i s  
mere ly  a c o n t r a c t  l i k e  o t h e r  c o n t r a c t s  and t h a t  i f  t h e  p a r t i e s  want t o  make 
such a c o n t r a c t  o r a l l y  t h e y  shou ld  n o t  be p rec luded  f rom do ing  so, and s e c t i o n  
7 ( l ) ( b )  g i v e s  e f f e c t  t o  t h a t  view. It would  a l s o  a v o i d  t h e  r i s k  pe rce i ved  by 
Mus t i  11 and Boyd ( M u s t i l l  page 8 ) ,  t h a t ,  where a w r i t t e n  submiss ion i s ,  by 
o r a l  agreement, w a i v e r  o r  es toppe l ,  en la rged  t o  i n c l u d e  a d d i t i o n a l  d i s p u t e s ,  
t h e  Ac t  does n o t  app l y  t o  t h e  a d d i t i o n a l  d i spu tes .  

2. Sec t i on  7(2)  d e a l s  w i t h  "Scot t  v. Avery"  c l auses ,  wh ich  make 
a r b i t r a t i o n  a c o n d i t i o n  precedent  t o  a c t i o n  i n  c o u r t ,  and which have been 
recogn ized by t h e  c o u r t s .  Under s e c t i o n  7 (2 ) ,  t h e y  wou ld  be t r e a t e d  as 
agreements t o  a r b i t r a t e ,  so  t h a t  b r i n g i n g  an a c t i o n  b e f o r e  t h e  c o n c l u s i o n  of  
an a r b i t r a t i o n  wou ld  n o t  be p r o h i b i t e d .  S e c t i o n  8 wou ld  r e q u i r e  t h e  c o u r t  t o  
s t a y  an a c t i o n  except  i n  c i rcumstances i n  wh ich  t h e  a c t i o n  shou ld  be s tayed,  
and we t h i n k  t h a t  i s  a b e t t e r  way, i n  t h e  i n t e r e s t s  o f  t h e  p a r t i e s ,  o f  
gua rd ing  aga ins t  t h e  i n a p p r o p r i a t e  pre-empt ion o f  an a r b i t r a t i o n  by a c t i o n  i n  
c o u r t .  

3. Under AA s e c t i o n  2 (a ) ,  " a  submission.. . i s  i r r e v o c a b l e  except  by 
leave o f  t h e  Cou r t " .  T h i s  was p robab l y  i n tended  t o  mean t h a t  t h e  a u t h o r i t y  of  
an a r b i t r a t o r  i s  i r r e v o c a b l e  excep t  by l eave  o f  t h e  Cou r t  (See Re Smi th  and 
Nelson & Sons (1890) 25 QBD 545,550 (CA)) , and b o t h  t h e  BC and UK Acts  dea l  
w i t h  r e v o c a t i o n  o f  a u t h o r i t y  and n o t  w i t h  r e v o c a t i o n  o f  a submission. 

The reason f o r  AA s e c t i o n  2(a)  (assuming t h a t  i t  d e a l s  w i t h  r e v o c a t i o n  
of  a u t h o r i t y )  i s  t h a t  a t  c o m o n  l aw  a p a r t y  c o u l d  revoke  t h e  a u t h o r i t y  of  an 
a r b i t r a t o r  whom t h a t  p a r t y  had appo in ted:  s e c t i o n  2(a)  was i n tended  t o  l i m i t  
t h a t  e x i s t i n g  i e g a l  power. 

Sec t i on  7(3) wou ld  make i t  c l e a r  t h a t  an a r b i t r a t i o n  agreement i s  no 
more revocab le  t han  any o t h e r  agreement. It would r e v e r s e  t h e  u n d e r l y i n g  
assumption o f  AA s e c t i o n  2(a)  i f  t h e  l a t t e r  means what i t  says (i .e., t h a t  a 
submission i s  revocab le  w i t h  l eave  o f  t h e  Cou r t  o f  Queen 's  Bench). S e c t i o n  
14(4) o f  t h i s  d r a f t  Ac t  p r o v i d e s  t h a t  a p a r t y  cannot  revoke t h e  appointment of  
an a r b i t r a t o r  and would  t h u s  r e v e r s e  t h e  u n d e r l y i n g  assumption o f  AA s e c t i o n  
2(a) i f ,  i n s t e a d  o f  meaning what i t  says, i t  means what i t  has been h e l d  t o  
say ( ie. ,  t h a t  t h e  appointment o f  an a r b i t r a t o r  can be revoked w i t h  l eave  of  
t h e  Cour t ) .  

PART 2 

COURT ASSISTANCE 

Section 8 - Stay o f  act ion 

8(1) Subject t o  subsection (2),  i f  a party t o  an a r b i t r a t i o n  agreement 
comences an action i n  a court about a matter which i s  agreed t o  be 



submitted t o  arb i t ra t ion ,  the court i n  which the ac t ion  i s  brought 
sha l l ,  upon appl icat ion by another party,  stay the action. 

8(2) A court may refuse t o  stay an ac t ion  under subsection (1) if 

(a) the a r b i t r a t i o n  agreement upon which the app l ica t ion  i s  based 

(i) was made by a party who was under a legal  incapacity, 

(ii) was not a va l i d  agreement t o  a rb i t r a te ,  

(iii) does not cover the dispute, o r  

( i v )  does not  bind a l l  par t ies  t o  the dispute, 

(b) the subject matter o f  the dispute i s  not  capable o f  being the 
subject o f  a rb i t r a t i on  under the law o f  Alberta, 

(c) the app l ica t ion  i s  unduly delayed, o r  

(d) the case i s  a proper one f o r  a defau l t  o r  sumnary judgasent. 

8(3) Unless the court i n  which the act ion i s  brought otherwise d i rec ts ,  an 
a r b i t r a t i o n  o f  the dispute may be conmenced and continued whi le the 
act ion i s  before the court. 

8(4) There i s  no appeal from a decision o f  a court  under t h i s  section. 

[Source: Section 8(1) and section 8(2) (a) and 
(b): cf. ML article 8(1). Section 8(2)(c) and 
(d) and section 8(4) : new. Section 8(3) : ML 
article 8(2) .] 

Comment: 

1. The basic principle of arbitration law is that a party to an 
arbitration agreement is entitled to arbitration. Section 3 of the existing 
Arbitration Act recognizes that basic principle by providing that a party may 
apply for a stay of an action in court about a matter agreed to be referred to 
arbitration. However, AA section 4, under which the court may stay the 
proceedings, is hedged about with difficulties: the court has a broad 
discretion to refuse to stay the action; the applicant must satisfy the court 
that there is no good reason why the matter should not go to arbitration and 
that he is and always has been ready and willing to do whatever is necessary 
to get on with the arbitration; and the stay must be refused if the applicant 
has taken a "step" in the action. 

Section 8 also recognizes the basic principle of entitlement to 
arbitration, and goes much further in giving effect to it. Under it, the court 
would be required to stay the action unless there is a fundamental defect in 
the foundation of the arbitration or undue delay in its prosecution, or unless 
the applicant's defence to the claim made in the action is patently spurious; 



and i t  i s  f o r  t h e  person o b j e c t i n g  t o  a s t a y  t o  p rove  t h a t  grounds e x i s t  f o r  
r e f u s i n g  it. The s t a y  i s  n o t  t o  be re fused  on t h e  grounds o f  a " s tep "  i n  t h e  
a c t i o n ,  b u t  o n l y  on grounds o f  "undue de lay " .  There would be no appeal  f r om an 
o r d e r  which g r a n t s  o r  r e f u s e s  a s tay ,  and t h e  f a c t  t h a t  an a c t i o n  has been 
brought  would n o t  a u t o m a t i c a l l y  s t o p  t h e  a r b i t r a t i o n .  

2. A c o u r t  m igh t  n o t  be a b l e  t o  d e c i d e  i n  a s i m p l e  a p p l i c a t i o n  
whether o r  n o t  grounds f o r  r e f u s a l  o f  a s t a y  e x i s t :  e.g., i f  i t  i s  a l l e g e d  
t h a t  an a r b i t r a t i o n  agreement i s  n o t  v a l i d ,  a t r i a l  may be needed t o  determine 
t h a t  quest ion .  That i s  as much a prob lem under  t h e  p r e s e n t  A r b i t r a t i o n  Ac t  as 
i t  would be under t h e  d r a f t  Ac t .  Under s e c t i o n  8 ,  t h e  c o u r t  would be a b l e  t o  
dec ide  whether t h e  a r b i t r a t i o n  o r  t h e  a c t i o n ,  o r  n e i t h e r  o r  bo th ,  shou ld  be 
a l lowed t o  proceed w h i l e  t h e  q u e s t i o n  o f  grounds f o r  r e f u s a l  i s  r eso l ved .  

3. The UK Adv i so ry  Committee Repor t  a t  pages 22-23 says t h a t  s e c t i o n  
1 of UK 1975, wh ich  g i v e s  t h e  H igh Cour t  power t o  s t a y  an a c t i o n  if t h e r e  i s  
i n  f a c t  no d i s p u t e  between t h e  p a r t i e s ,  " i s  of  g r e a t  v a l u e  i n  d i s p o s i n g  o f  
a p p l i c a t i o n s  f o r  a s t a y  by  a defendant  who has no a rguab le  defence" .  S e c t i o n  
8 (2 )  (d) i s  in tended t o  s e r v e  t h e  same purpose. It would  p r e v e n t  a defendant  
w i t h  no arguab le  defence f r o m  r e q u i r i n g  t h a t  t ime-consuming and expens ive  
a r b i t r a t i o n  procedures  be gone th rough  when h i s  o n l y  o b j e c t i v e  i s  de lay ,  by 
a l l o w i n g  t h e  c o u r t  t o  r e f u s e  t h e  s t a y  and g r a n t  summary o r  d e f a u l t  judgment. 

Section 9 - Powers o f  Court r e l a t i n g  t o  preservation, questions o f  law and 
consolidation 

9(1) The Court has f o r  and i n  r e l a t i o n  t o  an a r b i t r a t i o n  the same powers as 
i t  has f o r  and i n  r e l a t i o n  t o  an act ion i n  the Court i n  respect o f  

(a) the detention, preservation o r  inspection o f  any property o r  
th ing which i s  the subject of the a r b i t r a t i o n  o r  as t o  which any 
question may a r i se  therein, and 

(b) i n te r im  in junct ions and the appointment o f  a receiver. 

9(2) Subsection (1) does not affect any power o f  an a r b i t r a l  t r ibuna l .  

9(3) The Court, upon the appl icat ion o f  a party t o  an a rb i t ra t i on ,  w i th  the 
consent o f  the other par t ies  o r  o f  the a r b i t r a l  t r ibuna l ,  l a y  
determine any question o f  law tha t  arises during the course o f  the 
arb i t ra t ion .  

9(4) An appeal 1 ies  t o  the Court o f  Appeal, w i th  leave o f  tha t  court, from 
a decision o f  the Court under subsection (3). 

9(5) The Court, on the appl icat ion o f  a l l  the par t ies  t o  2 o r  more 
arbi t rat ions,  l a y  order 

(a) the a r b i t r a t i o n  proceedings t o  be consolidated, on terms that  i t  
considers j us t ,  



(b) the arbitration proceedings to be heard at the ssle time, or one 
inmdiately after another, or 

(c) any of the arbitration proceedings to be stayed until after the 
detemination of any other of them. 

9(6) Where the Court orders arbitration proceedings to be consolidated 
pursuant to subsection (5)(a) and all of the parties to the 
consolidated arbitration proceedings are in agreement as to the choice 
of the arbitral tribunal for the consolidated arbitration proceeding, 
the arbitral tribunal shall be appointed by the Court, but if not all 
the parties agree, the Court may appoint an arbitral tribunal for the 
consolidated arbitration proceeding. 

9(7) Nothing in subsection (5) or subsection (6) shall be construed as 
preventing the parties from agreeing to consol idate those arbitration 
proceedings and to take such steps as are necessary to effect that 
consolidation. 

[Source: Sect ion 9(1) and (2) : ML a r t i c l e  9, 
varied, and UK 1950 sec t ion  12(6).  Sect ion 
9(3):  BCCAA. Sect ion 9(4):  new. Sect ion 
9(5) t o  (7):  ICAA sec t ion  8.1 

Comment : 

1. Sect ion 9(1) has no counterpar t  i n  t h e  present A r b i t r a t i o n  Act. 
I t would a l low t h e  Court of Queen's Bench t o  preserve a s i t u a t i o n  pending an 
a r b i t r a t i o n .  It i s  more extens ive than ML a r t i c l e  9, which merely says t h a t  i t  
i s  no t  incons is ten t  w i t h  an a r b i t r a t i o n  agreement t o  ask t h e  Court f o r  an 
i n t e r i m  measure o f  p ro tec t ion .  It i s  less  extens ive than UK 1950 sec t ion  
12(6), which deals  w i t h  such mat ters  as s e c u r i t y  f o r  cos ts  and d iscover ies.  
(Note t h a t  sec t ion  23(6) o f  t h e  d r a f t  Act would confer  an a d d i t i o n a l  power on 
the  Court t o  enforce an a r b i  t r a l  t r i b u n a l  ' s  procedural orders and d i rec t ions . )  

2. The powers conferred on an a r b i t r a l  t r i b u n a l  by sec t ion  17 
inc lude some o f  t h e  powers which sec t ion  9(1) would con fe r  on the  Court. I t  i s  
l i k e l y  t h a t  t h e  Court would exerc ise a concurrent power on ly  t o  a s s i s t  t h e  
a r b i t r a t i o n  process and t h a t  i t  would r e q u i r e  t h a t  an a p p l i c a t i o n  be made t o  
t h e  t r i b u n a l  f i r s t .  It i s  a l s o  l i k e l y  t h a t  a  p a r t y  would go f i r s t  t o  t h e  
t r i b u n a l  i n  any event unless the  a d d i t i o n a l  powers o f  t h e  Court are requi red.  

3 .  Sect ion 9(3)  prov ides f o r  r e f e r r i n g  a p r e l i m i n a r y  quest ion o f  law 
t o  the  Court. Under t h e  present Act, an a r b i t r a t o r  may, and must if so 
requi red by t h e  Court, s t a t e  a specia l  case f o r  the op in ion  o f  the  Court, a  
p r o v i s i o n  which p a r t i e s  t o  a r b i t r a t i o n s  i n  o ther  j u r i s d i c t i o n s  have been able 
t o  use f o r  purposes of obs t ruc t ion  and delay. Sect ion 9(3),  which i s  pat terned 
on the  B r i t i s h  Columbia and United Kingdom s ta tu tes ,  i s  intended t o  make 
a v a i l a b l e  t h e  b e n e f i t s  of being ab le  t o  ge t  a  quest ion o f  law s e t t l e d  i n  cases 
i n  which i t  would be unfor tunate i f  an a r b i t r a t i o n  had t o  be c a r r i e d  through 



to completion before the answer to an underlying legal question could be 
obtained. 

Unlike the BC and UK Acts, section 9(3) does not require the Court to 
be satisfied that time and costs are likely to be saved, as it seems to us 
that the requirement of agreement of the parties or the arbitral tribunal is a 
sufficient safeguard against abuse. Section 9(4), by requiring leave to 
appeal to the Court of Appeal, would also help to avoid abuse of the 
procedure. 

4. Section 9(5) to ( 7 ) .  which deal with the consol idation of 
arbitrations, may be unnecessary because the parties to an application to 
consolidate could do by agreement what they would be applying to the Court to 
do under the subsections. These provisions, however, appear in the 
International Commercial Arbitrations Act as section 8 and we see no reason 
why the law relating to domestic arbitrations should on this point be any 
different from the law relating to international commercial arbitrations. 

PART 3 

COMPOSITION OF ARBITRAL TRIBUNAL 

Section 10 - Number of arbitrators 
lO(1) The parties to an arbitration are free to determine the number of 

arbitrators . 
lO(2) Failing such determination, there shall be one arbitrator. 

[Source: ML article 10, varied as to number of 
arbitrators in default of agreement, and AA 
Schedule section 1 .] 

Comment : 

Model Law article lO(2) calls for 3 arbitrators if the parties do not 
agree on a number. International commercial arbitrations are 1 i kely to involve 
large sums of money and facts of considerable complexity, and each litigant is 
likely to want to have at least one arbitrator of his own nationality. These 
considerations do not apply to domestic arbitrations. We think that it is 
better to provide for a tribunal of one, which is likely to be cheaper, less 
formal and more expeditious, unless the parties decide that they want a larger 
tribunal. 

Section 11 - Appointment of arbitrators and chainnan 
ll(1) The parties to an arbitration are free to agree 



(a) on a person who i s  t o  be appointed as an a rb i t ra to r  o r  as 
chainnan o f  the  a r b i t r a l  t r ibuna l ,  and 

(b) on a procedure for appointing an a rb i t ra to r  o r  chairman. 

11(2) Unless the par t ies  otherwise agree under subsection (I), the 
a rb i t ra to rs  may e lec t  a chainnan from w n g  themselves. 

l l ( 3 )  Where 

(a) the  par t ies  have not agreed on who i s  t o  be appointed as an 
a r b i t r a t o r  o r  on a procedure for  appointing an a rb i t ra to r ,  o r  

(b) a person o r  persons who i s  o r  are empowered t o  appoint an 
a r b i t r a t o r  has o r  have not done so a f t e r  a party has given him o r  
them 7 days' not ice  t o  do so, and no other mans f o r  securing the 
appointment i s  provided, 

the Court, upon the appl icat ion o f  a party, may appoint the 
arb i t ra tor .  

11(4) There sha l l  be no appeal from an order made under subsection (3). 

[Source: ML A r t i c l e  11, AA sec t ion  5, varied.] 

Comment : 

1. Section 11 implements a  p o l i c y  o f  leav ing  the  pa r t i e s  i n  con t ro l  
of the  choice o f  the  a r b i t r a t o r s  wh i le  p rov id ing  machinery f o r  appointment if 
t h e i r  agreement does no t  prov ide adequate machinery o r  i f  the  machinery which 
has been provided does not  work. 

2. Both the Model Law and the A r b i t r a t i o n  Act i temize  the cases i n  
which the Court can appoint an a r b i t r a t o r .  I n  the  case o f  a r t i c l e  11 of the  
Model Law, the  de ta i l ed  p rov is ion  f o r  the  appointment o f  3 a r b i t r a t o r s  would 
no t  apply t o  any o ther  p l u r a l  number o f  a r b i t r a t o r s  (uncommon though t h a t  may 
be) and would no t  work i f  there  are more than 2 p a r t i e s  t o  the  a r b i t r a t i o n .  
Section 11 of the  d r a f t  Act i s  intended t o  confer  on t he  Court of Queen's 
Bench, by a  general ized statement, power t o  appoint a r b i t r a t o r s  i n  a l l  cases 
i n  which the need f o r  an i n i t i a l  t r i buna l  has no t  been met. 

3 .  Section 11 does not  supply any machinery f o r  the  appointment of a  
chairman of an a r b i t r a l  t r i b u n a l  i f  the a r b i t r a t o r s  do no t  agree who i s  t o  be 
chairman. 

Section 12 - Grounds f o r  challenge 

12(1) Before accepting an appointment as a rb i t ra to r ,  a person sha l l  disclose 
t o  a l l  par t ies  t o  the a rb i t ra t i on  any circumstance o r  set of 
circtnnstances l i k e l y  t o  give r i s e  t o  a reasonable apprehension that  he 
i s  subject t o  bias. 



12(2) Unless he has already disclosed the circumstance, an arbitrator shall 
without delay, at any time during the arbitral proceedings, disclose 
to all parties any circumstance or set of circumstances likely to give 
rise to a reasonable apprehension of bias. 

12(3) A party may challenge an arbitrator only if 

(a) circumstances of a kind referred to in subsection (1) or (2) 
exist, or 

(b) the arbitrator does not possess qualifications agreed to by the 
parties . 

12(4) A party m y  challenge an arbitrator who was appointed by him, or in 
whose appointment he has participated, only for reasons of which he 
becones aware after he has made or participated in the appointment. 

[Source: ML article 12, using BC ICAA section 12 
drafting, slightly varied .] 

Comment: 

1. The Arbitration Act does not expressly require an arbitrator to 
be independent or impartial. Judicial decisions, however, require both 
independence and impartiality, and make it clear that an arbitrator who is not 
independent or impartial is guilty of misconduct which will justify his 
removal and the setting aside of an award. 

2. The Model Law requires independence or impartial ity, though only 
by implication. It does, however, do so by implication. Article 12 provides 
for chal lenge on grounds of lack of impartial i ty or independence, and article 
34 provides for setting aside awards on the same grounds. The draft Act does 
much the same: an arbitrator could be challenged for bias under section 12 and 
13 and removed under section 14, and a reasonable apprehension of bias is 
grounds for setting aside an award under section 34. 

3. The draft Act refers to circumstances "likely to give rise to a 
reasonable apprehension of bias". The words in the Model Law are "justifiable 
doubts as to his impartiality or independence". 

Section 13 - Challenge procedure 
13(1) The parties are free to agree on a procedure for challenging an 

arbitrator. 

13(2) Failing any agreement referred to in subsection (I), a party who 
intends to challenge an arbitrator shall, within 15 days after 
becoaing aware of the constitution of the arbitral tribunal or after 
becoaing aware of any circumstances referred to in section 12(1) or 



(2), send a written statemnt of the reasons for the challenge to the 
arbi tral tribunal . 

13(3) Unless the arbitrator challenged under subsection (2) withdraws from 
his office or the other parties agree to the challenge, the arbitral 
tribunal shall decide on the challenge. 

13(4) Within 10 days after receiving notice of the decision of the arbitral 
panel under subsection (3), a party may apply to the Court to decide 
on the challenge and, if the application is made by the challenging 
party, to relove the arbitrator. 

13(5) The Court may decide on the challenge and its decision is final and 
not subject to appeal. 

13(6) Unless the Court otherwise directs, the arbitral tribunal, including 
the challenged arbitrator, may continue the arbitral proceedings and 
make an arbitral award while an application under subsection (4) is 
pending . 

13(7) An award made under subsection (6) whi le an application is pending 
under subsection (4) is subject to section 34. 

[Source: ML article 13, clarified and varied as 
to form; BC ICAA section 13.1 

1. Section 13 does not provide for a challenge before the aribitral 
tribunal is fully constituted. This leaves open a possible difficulty if a 
party nominates an obviously biased arbitrator, but we think that any cure for 
this evil would be more detrimental to arbitrations than the evil itself, 
which we think can be dealt with by the court's powers of removal and 
appointment of arbitrators. 

2. Section 13, in conjunction with section 14, would permit the 
Court of Queen's Bench to remove an arbitrator on grounds of bias during the 
arbitration. A party could use an application to remove the arbitrator as a 
means of obstruction and delay. The danger is minimized by requiring that the 
challenge be first raised and decided in the arbitration proceedings and by 
a1 lowing the arbitration to continue while the application for removal is 
pending, unless the Court otherwise directs. The draft Act also a1 lows only 
10 days to apply to the Court instead of the Model Law's 30 days, as the time 
necessary in domestic arbitrations is less than in international arbitrations. 

3. The Model Law provides for an application to the Court only if 
the tribunal rejects the challenge. The draft Act would also allow an ' 

application if the tribunal upholds the challenge. 



Section 14 - Temination of mandate and removal of arbitrator 
14(1) The mandate of an arbitrator taminatas if 

(a) he withdraws from office or resigns, 

(b) the parties agree to teminate his mandate, 

(c) the arbitral tribunal upholds a challenge under section 13 and no 
application is made to the Court under section 13(4) ; or 

(d) the Court removes him under subsection (2). 

14(2) Upon the application of a party, the Court may remove an arbitrator 
who 

(a) is successfully challenged under sections 12 and 13, 

(b) becomes unable to perfom his functions, 

(c) fails to conduct the arbitral proceedings without undue delay, or 

(d) fails to take proper steps to ensure that the arbitral 
proceedings are carried on in accordance with this Act, 

and, upon doing so, may give directions about the future conduct of 
the arbitration. 

14(3) A decision of the Court under subsection (2) is final and is not 
subject to appeal. 

14(4) A party may not revoke the appointment of an arbitrator. 

14(5) If, under this section or section 13(3), an arbitrator withdraws from 
his office or a party agrees to the tamination of the mandate of an 
arbitrator, this does not i ~ l y  acceptance of the validit of any 
ground referred to in this section or section 12(1) or (2f. 

[Source: ML a r t i c l e  14, var ied  and subs tan t i a l l y  
added to.]  

Comnent : 

1. We t h i n k  t h a t  an a r b i t r a t o r  should be l e g a l l y  able t o  res ign  a t  
any t ime and t h a t  t h e  p a r t i e s  should be l e g a l l y  able t o  agree t o  remove an 
a r b i t r a t o r  a t  any time. Section 14(1) gives e f f e c t  t o  t h i s  view. This may be a 
pol  i c y  departure from ML a r t i c l e  14, which provides f o r  res igna t ion  o r  removal 
tak ing  p lace on ly  " i f  an a r b i t r a t o r  becomes de jure o r  de focto unable t o  
perform h i s  funct ions o r  f o r  o ther  reasons f a i l s  t o  a c t  w i thou t  undue delay", 
though the  Model Law does no t  make t h i s  c l ea r .  (A pa r t y  who su f f e r s  loss  
because o f  a res igna t ion  o r  removal might  s t i l l  have a remedy i n  contract . )  



2. Section 14(2)(d) r e f l e c t s  an important po l i cy  departure from the 
Model Law, under which the Court has no power t o  remove f o r  procedural 
unfairness. Section 14(2) (a) merely c l a r i f i e s  the e f fec t  of a ~ u c c ~ S S ~ U ~  
challenge and i s  i n  accordance w i th  the Model Law. 

3. The challenge procedure under sections 12, 13 and 14(2) (a) covers 
cases o f  bias and lack o f  prescribed qua l i f i ca t ions .  Cases o f  i n a b i l i t y  t o  
act, undue delay and rocedural i n j u s t i c e  would be dea l t  w i t h  by appl icat ions 
under section 14(2) (by, (c)  and (d) . 

4. A dishonest a r b i t r a t o r  would be able t o  obstruct proceedings by 
resigning before an award i s  made. We th ink  tha t  the appropriate remedy i s  t o  
g ive the Court a defau l t  power (see section 15) t o  appoint a subst i tu te  
a r b i t r a t o r  and give d i rec t ions  about the fu ture  conduct o f  the  a rb i t r a t i on .  
Denial of the r i g h t  t o  resign would not, we th ink,  be he lp fu l .  

Section 15 - Appointment o f  subst i tu te  a r b i t r a t o r  

15(1) Except as provided i n  subsections (2) and (5), where the  mandate of an 
a r b i t r a t o r  terminates o r  i s  terminated, a subst i tu te  a r b i t r a t o r  sha l l  
be appointed according t o  the ru les  tha t  were appl icable t o  the 
appointlnent of the  a r b i t r a t o r  being replaced. 

15(2) Except as provided i n  subsection (5),  where 

(a) the  par t ies  have not  agreed on who i s  t o  be appointed as a 
subst i tu te  a r b i t r a t o r  o r  on a procedure f o r  appointing a 
subst i tu te  a rb i t r a to r ,  o r  

(b) a person o r  persons who i s  o r  are empowered t o  appoint a 
subst i tu te  a r b i t r a t o r  has o r  have not  done so a f t e r  a party, has 
given him o r  them 7 days' no t ice  t o  do so, 

and no other means f o r  securing the  appointment i s  provided, the Court 
upon the app l ica t ion  o f  a party, may appoint a subst i tu te  a rb i t r a to r .  

15(3) Where a subst i tu te  a r b i t r a t o r  i s  appointed, the  Court may give 
d i rec t ions  about the fu ture  conduct o f  the  a rb i t r a t i on .  

15(4) There sha l l  be no appeal fro0 an order made under subsection (2) o r  
(3). 

15(5) This sect ion does not apply i f  an a r b i t r a t i o n  agreement makes the 
reference t o  a r b i t r a t i o n  condi t ional  upon the  a r b i t r a t i o n  being 
conducted by an a r b i t r a t o r  named i n  the agreement. 

[Source: ML a r t i c l e  15 amp1 i f  i e d  by subsections 
(2) and (3). Section 15(4) i s  new.] 



1. Section 15 i s  intended t o  ensure t h a t  an a r b i t r a t i o n  i s  no t  
s t u l t i , f i e d  by t h e  death, res igna t ion  o r  removal o f  an a r b i t r a t o r ,  except i n  a' 
case i n  which t h e  i d e n t i t y  o f  t h e  a r b i t r a t o r  i s  fundamental t o  t h e  agreement 
t o  a rb i t r a t e .  It does so by p rov id ing  f o r  t he  appointment o f  a subs t i t u t e  
a rb i t r a t i on ,  e i t h e r  under t h e  machinery i n  t h e  a r b i t r a t i o n  agreement o r  by t h e  
Court o f  Queen's Bench, i n  a l l  o ther  circumstances. 

2. ICAA  sec t ion  6 requi res hearings t o  be repeated upon t he  
replacement o r  removal o f  an a r b i t r a t o r  unless t he  p a r t i e s  otherwise agree. 
Repeating t he  hearings w i l l  o f t en  be t h e  on l y  appropr iate course t o  fol low. 
However, there  may be cases i n  which i t  i s  not  necessary, and sec t ion  15(3) 
would there fo re  a1 low t he  Court, when a subs t i t u t e  a r b i t r a t o r  i s  appointed, t o  
g i ve  d i r ec t i ons  about t h e  f u t u r e  course o f  t h e  a r b i t r a t i o n .  

PART 4 

JURISDICTION OF ARBITRAL TRIBUNAL 

Section 16 - Objection t o  j u r i s d i c t i o n  

16(1) An a r b i t r a l  t r i buna l  may r u l e  on i t s  own j u r i s d i c t i o n  t o  enter upon 
and conduct the arb i t ra t ion ,  including any objections w i th  respect t o  
the existence o r  v a l i d i t y  o f  the a r b i t r a t i o n  agreement; 

16(2) f o r  the purpose o f  a r u l i n g  under subsection (I), 

(a) an a r b i t r a t i o n  agreement which f o m s  pa r t  o f  a 
contract sha l l  be t reated as an agreement 
independent o f  the other t e m  o f  the contract, and 

(b) a decision by the a r b i t r a l  t r ibuna l  t h a t  a contract i s  n u l l  
and void sha l l  not e n t a i l  as a matter o f  law the i n v a l i d i t y  
o f  an a r b i t r a t i o n  agreement which f o m  pa r t  o f  it. 

16(3) A plea tha t  an a r b i t r a l  t r ibuna l  does not have j u r i s d i c t i o n  t o  enter 
upon o r  conduct the a r b i t r a t i o n  sha l l  be raised as soon as i s  
reasonably possible and i n  any event no l a t e r  than the opening o f  the 
hearing or, if there i s  no hearing, no l a t e r  than the f i r s t  occasion 
on which the par ty  who sets up the plea makes a representation t o  the 
t r ibuna l .  

16(4) A party i s  not  precluded frm se t t i ng  up a plea under subsection (3) 
by the f a c t  t ha t  he has appointed, o r  par t ic ipa ted i n  the appointment 
of, an a rb i t ra to r .  

16(5) A plea tha t  the a r b i t r a l  t r i buna l  i s  exceeding the scope of i t s  
author i ty  sha l l  be raised as soon as the matter al leged t o  be beyond 
the scope o f  i t s  author i ty  i s  ra ised during the a r b i t r a l  proceedings. 



16(6) Subject t o  subsection (7),  a par ty  who does not  ra i se  a plea as 
required by subsection (3) o r  subsection (5) and who y e t  proceeds w i th  
the a r b i t r a t i o n  waives the plea. 

16(7) The a r b i t r a l  ' t r i buna l  may admit a l a t e r  p lea under subsection (3) o r  
subsection (5) i f  it considers the delay j u s t i f i e d .  

16(8) The a r b i t r a l  t r ibuna l  may r u l e  on a plea re fer red t o  i n  subsection (3) 
o r  (5) e i t h e r  as a prel iminary question o r  i n  an award on the  w r i t s .  

16(9) I f  the a r b i t r a l  t r i buna l  ru les  as a prel iminary question tha t  i t  has 
j u r i sd i c t i on ,  any par ty  may apply t o  the Court, w i t h i n  30 dsys a f te r  
having received not ice  o f  t ha t  ru l i ng ,  t o  decide the matter. 

16(10) A decision o f  the  Court under subsection (9) i s  f i n a l  and i s  not 
subject t o  appeal. 

16(11) Unless the Court o thewise d i rec ts ,  whi le an app l ica t ion  under 
subsection (9) i s  pending, the a r b i t r a l  t r i buna l  may continue the 
a r b i t r a l  proceedings and make an a r b i t r a l  award. 

[Source: ML a r t i c l e  16, varied.] 

Comment : 

1. Section 16 i s  intended t o  regulate challenges t o  j u r i s d i c t i o n  so 
that ,  on the one hand, they can be disposed o f  e f f i c i e n t l y  and cannot be used 
t o  obstruct and delay, and so that ,  on the other, they can be brought before 
the Court of Queen's Bench f o r  decision. It does t h i s  by 

(a) making i t  c lear  t ha t  an a r b i t r a l  t r ibuna l  can r u l e  on i t s  Own 
j u r i s d i c t i o n  no matter what kind o f  object ion i s  taken; 

(b) providing f o r  an ul t imate Court r u l i n g  i f  a party wishes it, 
normally by appl icat ion t o  the Court a f t e r  the t r ibuna l  has ruled; 

(c)  compelling a party t o  ra ise  an object ion t o  j u r i s d i c t i o n  as soon 
as possible -- no l a t e r  than the opening o f  the hearing if the 
object ion i s  t o  o r i g ina l  j u r i sd i c t i on ,  and as soon as a matter i s  
raised i f  the  object ion i s  t ha t  the t r ibuna l  i s  going beyond a 
j u r i s d i c t i o n  which i t  has -- on pain o f  being held t o  have waived h i s  
object ion i f  he does not do so. 

2. Note, however, t ha t  section 34(11) would leave i t  open t o  a 
party, rather than t o  ra ise  before an a r b i t r a l  t r ibuna l  a fundamental 
objection t o  j u r i s d i c t i o n  based upon the i n v a l i d i t y  o f  the a rb i t r a t i on  
agreement, the lack o f  au thor i ty  i n  the a rb i t r a t i on  agreement f o r  the  
reference o f  the pa r t i cu la r  dispute t o  arb i t ra t ion ,  o r  the i n v a l i d i t y  of the 
appointment of the t r ibuna l ,  t o  sue f o r  a declarat ion o f  the Court t ha t  there 
i s  a fundamental lack of j u r i sd i c t i on .  This i s  intended t o  avoid compelling a 



pa r t y  t o  appear before an a r b i t r a l  t r i b u n a l  t o  argue t h a t  i t  has no lega l  
existence, which might pu t  him i n t o  a  d i f f i c u l t  pos i t i on .  

3. Under sect ion 16(6), t he  s t a tu to r y  waiver o f  a  r i g h t  t o  ob jec t  t o  
j u r i s d i c t i o n  would apply on l y  i f  a  pa r t y  proceeds w i t h  an a r b i t r a t i o n  wi thout  
r a i s i n g  t he  object ion.  Our ma jo r i t y  view i s  t h a t  a  "par ty "  should, i f  he 
wishes, be able t o  refuse t o  have anything t o  do w i t h  something which appears 
t o  be an a r b i t r a t i o n  but  which, because a  f a t a l  f l a w  i n  t h e  a r b i t r a t i o n  
agreement o r  i n  t he  proceedings, i s  no t  an a r b i t r a t i o n  a t  a1 1. He would, o f  
course, ignore the  proceedings a t  h i s  p e r i l .  I f  an award i s  made, and if, 
where enforcement proceedings are taken, t he  Court f i n d s  t h a t  t he  proceedings 
were va l id ,  he would have no defence and would s u f f e r  t h e  consequences of non- 
pa r t i c i pa t i on .  

There i s  a  s t rong m ino r i t y  view t h a t  even a  pa r t y  who refuses t o  
p a r t i c i p a t e  i n  an a r b i t r a t i o n  should be ob l iged  t o  r a i s e  h i s  ob j ec t i on  t o  
j u r i s d i c t i o n ,  e i t h e r  be fo re  t he  t r i buna l ,  o r  by t ak i ng  ac t ion  f o r  a  
declarat ion t h a t  the  a r b i t r a l  t r i b u n a l  has no j u r i s d i c t i o n .  This view i s  
based upon t h e  des i rab i  1  i t y  of promoting and mainta in ing t h e  i n t e g r i t y  o f  the  
a r b i t r a l  process by r equ i r i ng  an a t tack  upon an a r b i t r a t i o n  t o  be brought 
before the  a r b i t r a l  t r i b u n a l  f o r  adjudicat ion.  I n  t h i s  view, t he  Court should 
have the u l t ima te  power o f  decision, bu t  only  a f t e r  t h e  a r b i t r a l  process has 
functioned. 

4. By pe rm i t t i ng  an a r b i t r a l  t r i b u n a l  t o  r u l e  on t he  very ex is tence 
of an agreement t o  a r b i t r a t e ,  sect ion 16 might go f u r t h e r  than t h e  present law 
permits ( the  s t a t e  o f  t h e  law being somewhat uncer ta in) ,  and i t  may seem 
i l l o g i c a l  t o  a l low a  t r i b u n a l  t o  make a  r u l i n g  which might  es tab l i sh  t h a t  i t  
has no au tho r i t y  t o  make any r u l i ng .  However, we t h i n k  t h a t  t h e  Model Law i s  
r i g h t  i n  permi t t ing  t he  t r i b u n a l  t o  do so, on grounds o f  e f f i c i e n c y  and 
ge t t i ng  on w i t h  t he  d i spos i t i on  o f  t he  a r b i t r a t i o n .  

5. It i s  poss ib le  under t he  present law t o  have a  s i t u a t i o n  i n  which 
a  contract  which conta ins an a r b i t r a t i o n  clause i s  no t  v a l i d  o r  does no t  
ex i s t ,  wh i le  t he  a r b i t r a t i o n  clause i s  s t i l l  va l i d .  Section 16(2)(b) c a r r i e s  
t h i s  p o s s i b i l i t y  forward. 

6. It i s  not  necessary t o  p rov ide  f o r  an app l i ca t i on  t o  t he  Court 
under sect ion 16(9) i f  an a r b i t r a l  t r i b u n a l  r u l e s  t h a t  i t  does no t  have 
j u r i s d i c t i o n .  Such a  r u l i n g  would be a  f i n a l  award which t h e  Court, if i t  
f inds t h a t  the  t r i b u n a l  d i d  have j u r i s d i c t i o n ,  could remi t  under sec t ion  34(5) 
t o  t he  t r i buna l  f o r  f u r t h e r  considerat ion:  see MocDonold v. P. P. F., LOC. 488 
[I9881 4  WWR 92 (Al ta .  CA). 

Section 17 - Inter im measures 

17(1) Upon request by a party, an a rb i t ra l  tr ibunal  has power to  make orders 
for  the detention, preservation o r  inspection o f  any property or  thing 
which i s  the subject o f  the arb i t ra t ion or  as t o  which any question 
may arise therein. 



17(2) An arbitral tribunal may require any party to provide appropriate 
security in connection with a measure ordered under subsection (1). 

17(3) Unless otherwise agreed by the parties, an arbitral tribunal may make 
an interim award. 

[Source: Section 17(1) and (2): ML a r t i c l e  17, 
varied. Section 17(3) : new.] 

Comment : 

1. Section 17(1) and (2) confer powers s i m i l a r  t o  those conferred by 
Model Law a r t i c l e  17, bu t  f o l l o w  more customary A lber ta  wording. 

2. Section 9(1) would g i ve  the  Court powers concurrent w i t h  those 
which sect ion 17(1) would g i ve  the  a rb i t r a t o r s .  See t he  comnents under sec t ion  
9. 

3. Section 17(3) does no t  come from theModel  Law. I t i s  intended t o  
s e t t l e  doubts about t h e  v a l i d i t y  o f  a  decis ion by an a r b i t r a l  t r i b u n a l  which 
does not  deal w i t h  t he  whole o f  t he  d ispute which has been re fe r r ed  t o  
a r b i t r a t i o n .  Examples o f  possib le i n t e r i m  awards would be an award which 
decides l i a b i l i t y  wi thout  decid ing the  amount o f  damages, o r  an award which 
d i r ec t s  a  par ty  t o  do something and leaves i t  open t o  t h e  o ther  pa r t y  t o  come 
back t o  t he  t r i buna l  f o r  f u r t h e r  re1 i e f  i n  t he  event o f  non-compliance. 

PART 5 

CONDUCT OF ARBITRAL PROCEEDINGS 

Section 18 - Equality of treatment of parties 
18(1) The parties to an arbitration shall be treated with equality. 

18(2) Each party shall be given an opportunity of presenting his case and of 
responding to the case of the other parties which is fair under all 
the circumstances of the case. 

18(3) This section applies notwithstanding an agreewnt of the 
parties which is to the contrary or which is inconsistent with 
it. 

[Source: ML a r t i c l e  18, varied.]  

Comment : 

1. Section 18(1) and (2) l a y  down fundamental r u l e s  o f  fa i rness  
which, under sect ion 4(1) and sect ion 18(3), would apply t o  every a r b i t r a t i o n  
under the proposed Act. Par t ies  would not  be able t o  con t rac t  out o f  t h i s  
p ro tec t ion  (except by con t rac t ing  out o f  t he  proposed Act a l toge ther ) ,  nor  



could they waive t h e  p ro tec t i on  o f  t he  sect ion.  Under sec t ion  34(1)(g) of the  
d ra f t  Act, a  f a i l u r e  t o  comply w i t h  sec t ion  18(1) and (2) would be grounds f o r  
s e t t i n g  aside an award. 

2. Section 18(1) and (2) are, however, f l e x i b l e .  A requirement t h a t  
the  pa r t i e s  be t rea ted  "w i t h  equa l i t y "  does not  requ i re  p a r t i e s  t o  be t rea ted  
exac t l y  the  same, and i t  may requ i re  them t o  be t rea ted  d i f f e r e n t l y .  What i s  
a f a i r  oppor tuni ty  t o  present o r  respond t o  a case w i l l  vary from case t o  
case. 

The Model Law requi res t h a t  a pa r t y  be given a " f u l l "  oppor tun i ty  t o  
present h i s  case. This  appears t o  us t o  be t oo  r i g i d .  Par t ies  may q u i t e  
proper ly  agree, f o r  example, t h a t  an a r b i t r a t o r  i s  t o  decide a d ispute by 
looking a t  t h e i r  f i l e s  o r  by inspect ing goods t o  see whether they correspond 
t o  a descr ip t ion:  t h i s  might be p e r f e c t l y  f a i r ,  but  one p a r t y  may afterwards 
argue t ha t  i t  deprived him o f  a " f u l l "  oppor tun i ty  t o  present h i s  case. 
Section 18(2) o f  t he  d r a f t  Act would a l low t he  Court t o  decide whether t he  
oppor tuni ty  was " f a i r " ,  and could take t he  agreement i n t o  account as one of 
t he  circumstances o f  t he  case. 

Section 19 - Rules o f  procedure and evidence 

19(1) Subject t o  t h i s  Act, the par t ies  are f ree  t o  agree on the procedure t o  
be followed by an a r b i t r a l  t r ibunal  i n  conducting a r b i t r a t i o n  
proceedings. 

19(2) Fa i l ing  any agreement referred t o  i n  subsection (I), an a r b i t r a l  
t r ibunal  may, subject t o  t h i s  Act, conduct the a r b i t r a t i o n  i n  such 
manner as i t  considers appropriate. 

1 9 0 )  An a r b i t r a l  t r ibunal  i s  not bound by the rules o f  evidence or any 
other law applicable t o  j u d i c i a l  proceedings and has power t o  
determine the admissibi l i ty ,  relevance and weight o f  any evidence. 

[Source: Sect ion 19(1), (2) and (3) : ML a r t i c l e  
19, BC ICAA 19., varied.]  

Comnent : 

1. Section 19(1) r e f l e c t s  t he  p o l i c y  o f  con t r o l  o f  a r b i t r a l  
proceedings by t he  par t ies .  I t  i s  "sub jec t  t o  t h i s  Act",  so t h a t  any 
agreement about procedure would have t o  conform t o  sec t ion  18. 

2. Section 19(2) leaves t he  conduct o f  proceedings t o  be decided by 
the a r b i t r a l  t r i buna l ,  subject  t o  whatever the  p a r t i e s  have decided, and 
subject  a lso  t o  a l l  p rov is ions  o f  t he  d r a f t  Act which t h e  p a r t i e s  have no t  
agreed t o  make inappl icable.  

3. The A lber ta  Evidence Act now app l ies  t o  a r b i t r a t i o n s ,  because 
"ac t ion"  i s  def ined t o  inc lude  " a r b i t r a t i o n "  and "cour t "  i s  def ined t o  inc lude 



an "arbitrator". Subsection (3) would allow an arbitral tribunal to apply a 
provision of the Act but would not compel it to do so. 

Section 20 - Time and place of a rb i t ra t i on  

20(1) The par t ies  t o  an a r b i t r a t i o n  are f ree t o  agree on the time, date and 
place o f  the a rb i t ra t i on .  

20(2) Fa i l ing  any agreement under subsection (I), the time, date and place 
of arb1 t r a t i o n  sha l l  be detemined by the arb i  t r a l  t r ibuna l  , having 
regard t o  the circumstances o f  the case, including the convenience of 
the part ies.  

20(3) Notwithstanding subsection (I), the a r b i t r a l  t r i buna l  m y ,  unless 
otherwise agreed by the part ies,  meet a t  any place i t  considers 
appropriate for  consul t a t i o n  cwng i t s  d e r s ,  f o r  hearing witnesses, 
experts o r  the part ies,  o r  for  inspection of goods, other property o r  
documents. 

[Source: ML article 20.1 

Section 21 - Coamncement o f  a rb i t ra t i on  

21(1) An a rb i t ra t i on  proceeding i s  coaenced by 

(a) a not ice given by one par ty  t o  another requ i r ing  tha t  other t o  
appoint, o r  t o  j o i n  i n  the appointment o f ,  an a r b i t r a t o r  under an 
a r b i t r a t i o n  agreement, 

(b) where a t h i r d  party i s  empowered t o  appoint an arb i t ra tor ,  a 
not ice  t o  appoint an a r b i t r a t o r  under the a r b i t r a t i o n  agreement, 
given by one par ty  t o  the t h i r d  party and served on another 
Party , 

(c) a not ice  given by one par ty  t o  another par ty  that  the party 
g iv ing not ice demands a rb i t ra t i on  under an a r b i t r a t i o n  agreement, 
o r  

(d) any other means recognized by law. 

21(2) An a r b i t r a l  t r i buna l  m y  exercise i t s  powers when every d e r  has 
accepted appointment . 

[Source: section 21(1): ML article 21, much 
expanded. Section 21(2): AIC draft 11.1 



Section 22 - Matters referred to arbitration 
22(1) Subject to subsection (2), a notice under section 21 shall state that 

a dispute or disputes described in the notice is or are referred to 
arbitration. 

22(2) A notice which does not coqly with section 21 refers to arbitration 
all disputes which the party giving the notice is entitled to refer to 
arbitration under the arbitration agreement. 

[Source: New.] 

Model Law article 21 merely says that arbitral, proceedings start on 
the date on which a request for a dispute to be referred to arbitration is 
received by the respondent. Sections 21 and 22 of the draft Act are intended 
to allow more latitude, applying as they would to some domestic Alberta 
arbitrations in which the parties would not have access to legal advice. The 
arbitral tribunal would have power under section 2 3 ( 1 )  to ensure that a 
dispute is narrowed down by written or oral statements, so that a failure to 
specify in the notice comnencing an arbitration could be cured. 

Section 23 - Procedural orders and directions 
23(1) An arbitral tribunal may direct that, within the periods of time 

directed by the tribunal, 

(a) the claimant shall state the facts supporting his claim, the 
points at issue and the relief or remedy sought, and 

(b) the respondent shall state his defence in respect of these 
particulars. 

23(2) The parties ray submit with their statements all documents they 
consider to be relevant or ray add a reference to the documents or 
other evidence they wil 1 submit. 

23(3) Either party ray m n d  or supplement his stateaent of his claim or his 
statement of his defence during the course of the arbitral 
proceedings, unless the tribunal considers it inappropriate to a1 low 
such m n d m e n t  having regard to the delay in raking it. 

23(4) The arbitral tribunal may pernit a party to make a statement under 
subsection (1) oral ly. 

23(5) The parties to an arbitration and all persons claiming through or 
under them shall, subject to m y  legal objection, 

(a) submit to be examined by or before the arbitral tribunal on oath 
or affirmation in relation to the matters in dispute, 



(b) produce before the a r b i t r a l  t r ibunal  a l l  books, deeds, papers, 
accounts, wri t ings and documents within t h e i r  possession o r  power 
which may be required o r  cal led for  by the t r ibunal ,  and 

(c) do a l l  other things which the a r b i t r a l  t r ibunal  m y  require. 

23(6) The Court has the same powers t o  enforce an order made by an a r b i t r a l  
t r ibunal  under t h i s  section as it has t o  enforce a similar  order m d e  
by the Court i n  an action. 

[Source: sect ion 23(1)-(3):  ML a r t i c l e  23. 
sec t ion  23(4) : new. Section 23(5) : AA Schedule 
sect ion 6. Section 23(6) : UK 1950 sect ion 
12(5) .I 

Comment : 

1. Usual ly, an a r b i t r a l  t r i buna l  should i n s i s t  on having a statement 
of what i t  i s  t he  claimant c la ims and why the  respondent does no t  t h i n k  t ha t  
the  claimant i s  e n t i t l e d  t o  the  r e l i e f  claimed. Section 23(1) g ives t he  
t r i buna l  a d i s c re t i ona ry  power t o  order  the g i v i ng  o f  such statements. Model 
Law a r t i c l e  23(1) makes the  g i v i ng  o f  statements mandatory, and UNCITRAL 
thought t ha t  the  a r t i c l e  expresses a p r i n c i p l e  from which t he  p a r t i e s  should 
no t  be allowed t o  derogate (Report, page 2949). but  we t h i nk  t h a t  t he  
d isc re t ionary  power i s  s u f f i c i e n t .  I t  may e x i s t  wi thout  t he  sect ion,  bu t  we 
t h i nk  i t  usefu l  t o  have i t  there. 

2. Section 23(4) would permi t  o r a l  statements o f  a c l a im  and 
defence. This i s  cons is ten t  w i t h  Model Law a r t i c l e  23, as UNCITRAL sa id  t h a t  
i t  d i d  not  in tend t h a t  t he  statements should always be i n  w r i t i n g  (Report, 
page 2949), and i t  i s  cons is ten t  w i t h  leav ing i t  open t o  have in formal  
procedures. 

3. Section 23(5) has no counterpar t  i n  the  Model Law. I t  i s  taken 
from sect ion 6 o f  the  Schedule t o  the present A r b i t r a t i o n  Act, and we t h i nk  
t ha t  i t  performs a use fu l  func t ion  and should be ca r r i ed  forward. I t  provides 
a s t a tu to r y  foundation f o r  compell ing the  p a r t i e s  t o  g i ve  evidence and produce 
documents, and i t  conf inns t h e i r  ob l i ga t i on  t o  ca r r y  out  procedural d i r ec t i ons  
given by the a r b i t r a l  t r i buna l .  

4. Section 23(6) has no counterpar t  e i t h e r  i n  t he  Model Law o r  the  
present A r b i t r a t i o n  Act. Under p r i n c i p l e  14 o f  the  AIC P r i nc i p l es  (Issues 
Paper page 191). upon a pa r t y  f a i  1  i ng  t o  comply w i t h  a procedural order  o r  
d i r e c t i o n  of the  a r b i t r a l  t r i buna l ,  the other  pa r t y  could f i l e  t he  order  o r  
d i r e c t i o n  w i t h  t he  Court so t ha t  i t  could then be considered as an order  o r  

' 
d i r e c t i o n  o f  the Court. We t h i nk  t h a t  i t  would be use fu l  t o  have the  Court 's  
powers ava i lab le  t o  back up an a r b i t r a l  t r i buna l ,  but  we do no t  t h i nk  t ha t  a 
t r i b u n a l ' s  order should be t rea ted  as a Court order, and would accordingly 
make enforcement d isc re t ionary .  'This power would be i n  add i t i on  t o  the  Cour t ' s  
d i r e c t  powers under sec t ion  9 o f  the d r a f t  Act. 



Section 24 - Hearings and wr i t t en  proceedings 

24(1) The par t ies  may agree whether o ra l  hearings sha l l  be held for  the 
presentation o f  evidence o r  f o r  o ra l  argument, o r  whether the 
proceedings sha l l  be conducted on the basis o f  documents and other 
materials. 

24(2) I n  t'he absence o f  an a g r e m n t  under subsection (I), a par ty  may 
require the a r b i t r a l  t r ibuna l  t o  hold such hearings a t  appropriate 
stages o f  the proceedings. 

24(3) I n  the absence o f  both an agreeclent under subsection (1) and a 
requirement under subsection (2), the a r b i t r a l  t r i buna l  sha l l  decide 
whether t o  hold a hearing o r  hearings. 

24(4) The par t ies  sha l l  be given s u f f i c i e n t  advance no t i ce  of any hearing 
and o f  any m e t i n g  o f  the a r b i t r a l  t r ibuna l  f o r  the purposes of 
inspecti on o f  goods, other property o r  documents. 

24(5) A l l  statements, docunents o r  other information supplied t o  the 
a r b i t r a l  t r ibuna l  by one party sha l l  be co lun i ca ted  t o  the other 
part ies.  

24(6) Any expert repor t  o r  evident iary document on which the a r b i t r a l  
t r ibuna l  may r e l y  i n  making i t s  decision sha l l  be co lun i ca ted  t o  the 
part ies.  

[Source: ML article 24.1 

Comnent : 

1. A hearing at which every party can appear, make his own case, and 
test the cases of other parties, is usually the fairest way to conduct an 
adjudication, and it is often the only fair way. However, there are 
exceptions. If, for example, parties are content to send files and written 
statements to an arbitrator in order to obtain a quick and cheap adjudication, 
we see no reason why they should not be able to agree to do so. Or, if the 
sole question is whether goods are up to sample or description, there is no 
reason why they should not agree to allow an arbitrator who is an expert to 
look at the goods and the sample or description and make a decision. 

Failing such agreement, any party should be entitled to a hearing if 
he wants one. If there is no agreement, and no party feels strongly enough to 
demand a hearing, then it should be for the arbitral tribunal to decide how to 
deal with the arbitration, though we would expect that it will almost 
invariably decide to hold a hearing. 

Section 24(1), (2) and (3) come directly from ML article 24(1). We 
have restated them in an attempt to make them more readable. 



2. Section 24(4), (5) and (61, which come from Model Law article 
24(2) and 24(3), lay down important rules intended to ensure that the parties 
are given equal opportunities to deal with information and documents. 

Section 25 - Default o f  a par ty  

25(1) I f ,  without showing su f f i c i en t  cause, 

(a) the claimant does not, w i th in  the period o f  tim directed by the 
a rb i  t r a l  t r ibuna l  under section 23, s ta te  the fac ts  supporting 
h i s  claim, the points a t  issue and the r e l i e f  o r  remedy sought, 
the a r b i t r a l  t r ibuna l  may terminate the proceeding and make an 
award dismissing the claimant's claim, 

(b) the respondent does not, w i th in  the per iod o f  tim directed by 
the a r b i t r a l  t r ibuna l  under section 23, s ta te  h i s  defence, the  
a r b i t r a l  t r i buna l  sha l l  continue the proceedings without t rea t i ng  
such f a i l u r e  i n  i t s e l f  as an admission o f  the claimant's 
a l legat ions,  o r  

(c) a par ty  f a i l s  t o  appear a t  a hearing o r  t o  produce docraentary 
evidence, the arb i  t r a l  t r ibuna l  may continue the proceedings and 
make the award on the evidence before it. 

25(2) Unless otherwise agreed by the par t ies  t o  an a rb i t ra t i on ,  where there 
has been delay the a r b i t r a l  t r ibuna l  may terminate the a r b i t r a t i o n  f o r  
want o f  prosecution and may dismiss the claimant's c la im o r  g ive 
d i rec t ions f o r  the speedy deteminat ion o f  the a r b i t r a t i o n  and may 
impose t e t m .  

[Source: Section 25(1): ML article 25, varied in 
(a); Section 25(2) : Alberta Rule 244.1 

Comnent : 

1. In Food Corporation of India v. Antclizo Shipping Corporation 
[I9881 1 WLR 603, Lord Goff, speaking with the concurrence of most of the 
members of the Appeals Comnittee of the House of Lords, noted that, under 
English law, an arbitrator has no power to strike out a claim for want of 
prosecution. He went on to associate himself with concerns expressed by the 
Court of Appeal and felt generally in the City of London about the law as it 
stands with regard to arbitrations which have been allowed to go to Sleep for 
many years, and suggested that the sooner corrective legislation is passed, 
the better. Presumably the same legal situation obtains in Alberta, as the 
present Arbitrat ion Act confers no power to dismiss for want of prosecution. 

The enactment of Model Law article 25(a) would go some way towards 
meeting the problem, but not all the way: it provides for termination of 
proceedings for the claimant's failure to deliver a statement of his case, but 
it would not permit dismissal for failure to proceed thereafter. Article 25(c) 
would also be helpful, as it permits an arbitral tribunal to proceed on the 



evidence before i t  i f  a par ty  f a i l s  t o  appear, bu t  t h a t  requ i res  a hearing a t  
which t he  o ther  par ty  would have t o  appear and g i ve  evidence, which seems t o  
be an unnecessary step i f  a c la imant  does noth ing t o  advance a claim, and i t  
i s  a step which i s  no t  requi red i n  a c o u r t  act ion.  

We t h i n k  t h a t  a thoroughgoing power t o  dismiss f o r  want o f  prosecut ion 
should be ava i lab le .  I n  cour t  proceedings, i t  i s  not  a power which i s  
f requent ly  used. but  it i s  sometimes use fu l  i n  i t s e l f  and i t  i s  more of ten 
useful t o  have i t  i n  t he  background. We have accord ingly  adapted Rule 244 of 
t he  Alber ta Rules o f  Court as sect ion 25(2) o f  t h e  d r a f t  Act. 

2. Model Law a r t i c l e  25(a) provides t h a t  an a r b i t r a l  t r i b u n a l  
" sha l l "  dismiss a c l a im  i f  t he  claimant, wi thout  showing s u f f i c i e n t  cause, 
f a i l s  t o  communicate h i s  statement o f  c l a im  i n  accordance w i t h  a r t i c l e  23. 
Section 25( l )  (a) o f  t he  d r a f t  Act says "may". This i s  a po l  i c y  d i f fe rence :  we 
do not  t h i n k  t h a t  a pa r t y  should necessar i ly  lose a c l a im  f o r  f a i l u r e  t o  meet 
a t ime requirement, though i t  should be open t o  t h e  t r i b u n a l  t o  impose t h a t  
r esu l t .  

3. Model Law a r t i c l e  25(a) does not  say what e f f e c t  t h e  te rmina t ion  
of proceedings w i l l  have on the  c la imant ' s  r i g h t  t o  b r i n g  t h e  c l a im  again. We 
t h i n k  t ha t  t h a t  po i n t  should be c l a r i f i e d  one way o r  the  other .  

I n  the  comparable case o f  dismissal o f  a  cour t  ac t i on  f o r  want of 
prosecution, Stevenson & Cote, Alberta Rules of Court, page 285, sa t h a t  
dismissal i s  no bar  t o  a l a t e r  s u i t ,  and c i t e  Mayzel v. S t u n  (19577 10 DLR 
(2d) 642 (Ont. HC). I n  J.L.O. Ranch Ltd. v. Logan's Estate and Logan (1988) 8 1  
AR 261 (A l t a  QB) , Madam Jus t i ce  Trussler ,  wh i le  saying t h a t  t h e  inord ina te  
delay and p re jud ice  t o  t he  defence f o r  which a counterc la im had been dismissed 
were res judicata, pointed ou t  t h a t  there  had been no f i n d i n g  on the  me r i t s  of 
the  counterclaim and sa i d  t h a t  " t he  case does not  f a l l  w i t h i n  the  concept of 
issue estoppel as t h e  second cause of ac t i on  i s  not  d i f f e r e n t  from the  f i r s t " ,  
which suggests agreement w i t h  the  r e s u l t  o f  Mayzel v. Storm, though she went 
on t o  hold t h a t  t h e  new ac t i on  was barred by the  L im i t a t i on  o f  Act ions Act. 

We th ink ,  however, t h a t  i n  t h e  case o f  an a r b i t r a t i o n ,  a dismissal 
under sect ion 25( l ) (a )  o r  sec t ion  25(2) o f  the  d r a f t  Act should prevent a 
par ty  from tak ing  f u r t h e r  proceedings under t h e  claim, and t he  subsection 
accordingly prov ides f o r  d ismissal  o f  t he  claim. The d i f f e rence  i s  t h a t  a 
claimant i n  an a r b i t r a t i o n  i s  under a con t rac tua l  o b l i g a t i o n  t o  have h i s  c l a im  
adjudicated upon i n  t h e  a r b i t r a t i o n .  

4. Section 25( l ) (b )  and (c) o f  t he  d r a f t  Act, f o l l ow ing  theModel  
Law, g ive e f f e c t  t o  a somewhat d i f f e r e n t  p r i n c i p l e  where a defendant does no t  
s ta te  h i s  defence o r  a p a r t y  does no t  appear a t  a  hear ing o r  prov ide 
documentary evidence: desp i te  t h e  lack o f  a defence, t h e  proceedings are t o  be 
continued. Under sec t ion  25 ( l )  (b),  a  claimant would there fo re  have t o  prove 
h i s  c la im and t he  a r b i t r a l  t r i b u n a l  would have t o  make an award, and under 
sect ion 25( l )  (c) , a pa r t y  would be re1 ieved of t h e  burden o f  adducing evidence 
only  if the  decis ion would otherwise go against  him. 



Section 26 - Expert appointed by arb i  t r a l  t r ibuna l  

26(1) An a r b i t r a l  t r ibuna l  

(a) may appoint one o r  more experts t o  report  t o  i t  on spec i f i c  
issues t o  be detemined by the a r b i t r a l  t r ibuna l ,  and 

(b) ma require a party t o  give an expert appointed under paragraph (d any relevant i n f o r u t i o n  o r  t o  produce, o r  t o  provide access 
to,  any relevant documents, goods o r  other property for h i s  
inspection. 

26(2) If a par ty  so requests o r  i f  the a r b i t r a l  t r ibuna l  th inks i t  
necessary, an expert appointed under subsection l (a )  sha l l ,  a f t e r  
de l ivery  o f  h i s  w r i t t en  o r  ora l  report, pa r t i c i pa te  i n  a hearing where 
the par t ies  have the opportunity t o  put questions t o  him and t o  
present expert witnesses i n  order t o  t e s t i f y  on the po in t  a t  issue. 

26(3) No person sha l l  be colpel led under subsection l (b )  t o  give an expert 
i n fomat ion  o r  a document tha t  he could not  be c o q e l l e d  t o  give o r  
produce on the t r i a l  o f  an action. 

[Source: Section 26(1), (2) : ML 
a r t i c l e  26. Section 26(3): new.] 

Section 27 - Obtaining evidence 

27(1) I n  order t o  procure the attendance of a person as a witness a t  an 
arb i t ra t ion ,  a par ty   nay serve the person wi th  a not ice  requ i r ing  the 
person t o  attend and give evidence a t  the a r b i t r a t i o n  a t  the time and 
place namd i n  the not ice.  

27(2) The not ice  sha l l  be served i n  the s a w  way and has the s a w  effect as 
a not ice requ i r ing  the attendance o f  a witness and the production of 
documents by him a t  the hearing o r  t r i a l  o f  an action. 

27(3) An a r b i t r a l  t r ibuna l  

(a) may require a witness t o  t e s t i f y  under oath o r  a f f i r u t i o n ,  and 

(b) m y  administer an oath o r  af f i rmat ion.  

27(4) No person sha l l  be compelled under t h i s  section t o  g ive  evidence o r  
produce a document which he could not  be c o q e l l e d  t o  g ive  o r  produce 
i n  the t r i a l  o f  an action. 

27(5) The Court may, a t  the request o f  the a r b i t r a l  t r i buna l  o r  o f  a party, 
make any orders and give any direct ions f o r  the taking o f  evidence for  
an a rb i t ra t i on  under t h i s  Act which i t  has power t o  make o r  give i n  an 
action. 



[Source: Section 27 (1) , (2) and (4) : AA section 
8, varied. Section 27(3): AA section 7(a ) .  
Section 27(5) : ML article 27.1 

1. Section 27(1) to (4) have no counterparts in the Model Law. 
Subsections (1) to (3) come from section 8 of the Arbitration Act, and 
subsection (4) comes from section 7. We think it useful to make it clear that 
witnesses can be subpoenaed and oaths administered without reference to the 
Court. 

2. Section 27(5) is in substance the same as Model Law article 27, though 
differently drafted. 

PART 6 

MAKING OF AWARD AND TERMINATION OF PROCEEDINGS 

Section 28 - Application o f  law 

28(1) An a r b i t r a l  t r i buna l  sha l l  decide a dispute 

(a) i n  accordance w i th  law, 

(b) i n  accordance wi th  the terns o f  the a r b i t r a t i o n  agreement and of 
a contract under which the dispute has arisen, and 

(c) taking i n t o  account usages o f  trade applicable t o  a transaction 
which has given r i s e  t o  the dispute. 

28(2) The par t ies  m y  designate the ru les  o f  law which sha l l  apply t o  the 
substance o f  the dispute. 

28(3) Any designation o f  the law o r  legal  s y s t m  o f  a given State under 
subsection (2) sha l l  be construed, unless o t h e n i  se expressed, as 
m f e r r i n g  t o  the substantative law o f  tha t  State and not  t o  i t s  
con f l i c t  o f  laws rules.  

28(4) Fa i l i ng  any designation by the part ies,  the a r b i t r a l  t r ibuna l  sha l l  
apply the ru les  o f  law i t  considers t o  be appropriate given a l l  the 
c i  rcrnstances respecting the d i  sputa. 

28(5) An a r b i t r a l  t r ibuna l  

(a) m y  apply doctrines and ru les  of equi ty as wel l  as law, and 

(b) m y  m k e  orders i n  the nature o f  spec i f i c  perfotnnce, 
in junct ions,  and other equi table remedies. 



[Source: Section 28(1), (2).  (3) and (4) : Model 
Law a r t i c l e  28(1) and (2) as var ied  by ICAA 
sec t ion  7. Section 28(5): new.] 

Comrnen t : 

1. Section 28 r e f l e c t s  a fundamental po l  i cy ,  namely, t h a t  
a r b i t r a t o r s  must apply t he  law. This po l i cy ,  however, would no t  over r ide  an 
even more fundamental po l i c y ,  namely, t h a t  of con t r o l  by t he  par t ies ,  because 
under sect ion 4(2), t he  pa r t i e s  could con t rac t  ou t  o f  sec t ion  28. 

2. Section 28 would a l low t he  p a r t i e s  t o  designate what lega l  r u l e s  
they want t o  apply, and i n  de fau l t  o f  designation, would a1 low t he  t r i b u n a l  t o  
choose t he  r u l e s  o f  law i t  th i nks  appropriate. Usual ly, A lber ta  law would 
apply as between A lber ta  res iden ts  going t o  a r b i t r a t i o n  about a d ispu te  which 
has a r i sen  i n  Alberta, but  there  w i l l  be occasional cases i n  which a d ispu te  
i s  more c lose ly  connected w i t h  some o ther  system o f  law. 

3. Section 28(5) would confer on a r b i t r a t o r s  powers t o  order  p a r t i e s  
t o  do th ings  and powers t o  order  pa r t i e s  no t  t o  do th ings.  The making of an 
order  o f  e i t h e r  k i nd  would impose a lega l  ob l i ga t i on  t o  conform t o  t h e  order. 
The d r a f t  Act would no t  make the  machinery o f  t h e  s t a t e  ava i l ab l e  t o  enforce 
such an order, bu t  i n  most cases p a r t i e s  are l i k e l y  t o  conform t o  such an 
order, and i t  could be taken t o  the  Court f o r  enforcement under sec t ion  35. 

4. Section 28(5) would a l so  confer power t o  grant  o ther  equ i tab le  
remedies. I f  there  i s  any doubt a f t e r  t he  Alber ta Court o f  Appeal's judgment 
i n  MacDonald v. P.P.F., Loc. 488 [I9881 4 WWR 92 t h a t  an a r b i t r a l  t r i b u n a l  can 
grant  r e c t i f i c a t i o n  o f  an agreement under a s u f f i c i e n t l y  broad a r b i t r a t i o n  
clause o r  reference, t h e  subsection should remove it. 

Section 29 - Decision o f  panel 

29 I f  an a r b i t r a l  t r ibuna l  i s  colnposed o f  more than one member, 

(a) a decision o f  a major i ty  o f  d e r s  o f  an a r b i t r a l  t r ibuna l  i s  a 
decision o f  the arb i  t r a l  t r ibunal ,  

(b) unless a l l  o r  a major i ty  o f  members o f  an a r b i t r a l  t r i buna l  agree 
on a decision, a decision o f  the cha innn i s  a decision of the 
a r b i t r a l  t r ibuna l ,  and 

(c) questions o f  procedure may be decided by the c h a i m n  o r  
presiding a rb i t ra to r  i f  so authorized by the par t ies  or, i n  the 
absence o f  agreement by the par t ies  on the point ,  by a l l  members 
o f  the a rb i  t r a l  t r ibunal .  

[Source: Section 29(a) and (c):  ML a r t i c l e  29. 
Section 29(b): new; C f  AIC P r i n c i p l e  23.1 



Section 29(a) would make clear what everyone would expect, namely, 
that a majority decision of arbitrators is binding unless the parties agree 
otherwise. Section 29(b), which goes on to provide that, if there is no 
majority the chairman's decision will govern, is intended to ensure as far as 
possible that an arbitration would not fail because of the lack of a majority 
decision. 

Section 30 - Mediation and settlement 
30(1) For the purpose of encouraging settlement of a dispute, an arbi tral 

tribunal may, with the agretment of the parties, q l o y  mediation, 
conciliation or other procedures at any time during the arbitration 
proceedings and, with the agreement of the parties, the members of the 
arbi tral tribunal are not disqualified from resuming their roles as 
arbitrators by reason of the mediation, conciliation or other 
procedure. 

30(2) If, during arbitral proceedings, the parties settle the dispute, the 
arbitral tribunal shall terminate the proceedings and, if requested by 
the parties and not objected to by the arbitral tribunal, record the 
settlement in the form of an arbitral award on agreed terms. 

30(3) An award on agreed t a m s  shall be made in accordance with section 31 
and shall state that it is an award. 

30(4) An award on agreed terms has the s a w  status and effect as any other 
award on the substance of the dispute. 

[Source: Section 30(1): ICAA section 5 section 
30(2) to (4): ML article 30.1 

Comnent : 

It is obvious that having an arbitrator change his role to that of 
mediator and back to arbitrator again, which section 30(1) contemplates, is 
fraught with danger. The subsection, however, is merely permissive and would 
apply only with the consent of all parties, who may attach whatever safeguards 
they wish to their consents. It does not appear in the Model Law, but was 
added to it by the Canadian legislation on international comnercial 
arbitrations, and it appears in the ICAA. 

Section 31 - Form, contents and time of award 
3l(l) Subject to subsection (2), an award shall be made in writing and shall 

be signed by or under the authority of the members of the arbitral 
tribunal, dated, and a copy delivered to each party. 



31(2) If there  i s  more than one a r b i t r a t o r ,  t he  s ignatures o f  a ma jo r i t y  o f  
t he  members o f  t he  a r b i t r a l  t r i b u n a l  s h a l l  su f f i ce ,  b u t  t h e  reason f o r  
t he  omission o f  any s ignature nus t  be stated. 

31(3) An award s h a l l  s t a t e  t he  reasons upon which it i s  based unless i t  i s  
an award on agreed terms under sec t ion  30. 

31(4) If an award does no t  conta in a s u f f i c i e n t  statement o f  t he  reasons 
upon which i t  I s  based, t he  a r b i t r a l  t r i b u n a l  upon t he  app l i ca t i on  of 
a pa r t y  may, and i f  so ordered by t he  Court sha l l ,  d e l i v e r  a 
s u f f i c i e n t  s t a t e m n t .  

31(5) An a r b i t r a l  t r i b u n a l  may make one o r  more f i n a l  awards, each of which 
disposes o f  one o r  more o f  t he  questions r e fe r r ed  t o  a r b i t r a t i o n .  

31(6) Notwithstanding any agreement o f  t he  pa r t i e s ,  where t he  p a r t i e s  have 
agreed on a t ime l i m i t  by which an award o f  an a r b i t r a t o r  s h a l l  be 
made, t h e  Court may extend the  t ime l i m i t ,  whether o r  no t  t he  t ime has 
expi red. 

[Source: Section 31(1), (2) and (3) : ML a r t i c l e  
31. Section 31(4) and (5) :  new. Section 31(6): 
BC CAA sec t ion  13.1 

Comment : 

1. Section 31(1) requ i res  an a r b i t r a t o r  t o  w r i t e  ou t  h i s  decision, 
s ign i t  and g i ve  a copy t o  each par ty .  Since an award i s  t he  foundation f o r  
lega l  r i g h t s ,  and s ince i t  may have t o  be taken t o  t he  Court o f  Queen's Bench 
t o  enforce, i t  seems t h a t  t h i s  i s  the  minimum o f  f o r m a l i t y  which the  proposed 
Act should contemplate. Par t ies  who do no t  want even t h i s  much f o rma l i t y  
would, however, be able t o  dispense w i t h  i t  by agreement. 

2. Under Model Law a r t i c l e  31, the  award must a lso  s t a t e  t he  p lace 
o f  the a r b i t r a t i o n .  For domestic A lber ta  a r b i t r a t i o n s  we t h i nk  t h a t  t h i s  would 
be an unnecessary f o rma l i t y  which would be 1 i k e l y  t o  be overlooked, and we do 
not  t h i nk  t ha t  i t  should be required. 

3. I n  most cases, pa r t i e s  t o  a dispute, p a r t i c u l a r l y  the  loser ,  w i l l  
be d i s s a t i s f i e d  unless they are t o l d  why the  d ispute has been decided i n  a 
c e r t a i n  way. Section 31(3) would there fo re  requ i re  an a r b i t r a l  t r i buna l  t o  
g ive  i t s  reasons, and sect ion 31(4) would a l low the  Court t o  compel i t  t o  do 
so. On the  other  hand, we have been t o l d  o f  s p e c i f i c  cases i n  which t he  g i v i n g  
o f  reasons would on ly  have served t o  exacerbate undesi rable fee l ings ,  and of 
general procedures under which one par ty ,  e.g.. an a i r l i n e  which accepts 
a r b i t r a t i o n  o f  claims f o r  damage t o  luggage, s t i pu l a t es  t h a t  there  sha l l  be ao  
reasons. Section 4(2) would a l low the  pa r t i e s  t o  agree t h a t  there  sha l l  be no 
reasons. 

4. Section 31(6) i s  intended t o  guard against an a r b i t r a t i o n  being 
aborted merely because an a r b i t r a t o r  misses a dead1 ine. 



Section 32 - Termi nat ion o f  proceedings 

32(1) An a r b i t r a l  proceeding i s  teminated by 

(a) a f i n a l  award o r  awards i n  con fomi t y  w i t h  t h i s  Act disposing o f  
a l l  questions re fer red t o  a r b i t r a t i o n  i n  the proceeding, o r  

(b) an order o f  the a r b i t r a l  t r ibuna l  under subsection (2), section 
25(l) (a), section 25(2), o r  section 30(2), o r  

(c) the tem ina t i on  o f  the mandate o f  an a r b i t r a t o r  where the Court 
detemines under section 15(5) t ha t  the reference t o  a rb i t ra t i on  
i s  condit ional upon the a rb i t ra t i on  being conducted by that  
a rb i t ra to r .  

32(2) An a r b i t r a l  t r ibuna l  sha l l  issue an order f o r  the termination o f  the 
a r b i t r a l  proceedings where 

(a) the claimant withdraws h i s  claim, unless the respondent objects 
t o  the tem ina t i on  and the a r b i t r a l  t r ibuna l  recognizes a 
leg i t imate  i n te res t  on h i s  p a r t  i n  obtaining a f i n a l  settlement 
o f  the dispute, 

(b) the par t ies  agree on the tem ina t i on  o f  the proceeding, o r  

(c) the a r b i t r a l  t r ibuna l  f inds  tha t  the continuation of the 
proceeding has f o r  any other reason become unnecessary or  
impossible. 

32(3) The mandate o f  the a r b i t r a l  t r ibuna l  teminates  wi th  the tem ina t i on  
o f  the a r b i t r a l  proceedings. 

32(4) The a rb i t ra t i on  proceedings and the mandate o f  the a r b i t r a l  t r ibuna l  
m y  be revived for the purposes o f  and i n  accordance w i th  sections 33, 
34(4), (5) and (8) and 38(3) . 

326)  Unless the par t ies  agree t o  the contrary, the death o f  a party t o  an 
a rb i t ra t i on  does not  t em ina te  an a r b i t r a l  proceeding o r  the author i ty 
o f  the a r b i t r a l  t r ibuna l .  

32(6) Subsection (5) does not  a f f e c t  a r u l e  o f  law o r  an enactment under 
which the death o f  a person extinguishes a cause o f  action. 

[Source: Section 32(1), (2) and (3) : ML a r t i c l e  
32, varied. Section 32(4): ML a r t i c l e  34(3), 
ex anded. Section 32(5) and (6) : BC CAA sec t ion  
3.7 



Comnent : 

1. Section 32(1), (2) and (3) come from the  Model Law w i t h  minor 
changes i n  de ta i  1, and prov ide usefu l  c l a r i f i c a t i o n .  A te rmina t ion  under 
sect ion 32(2) would a f f e c t  on ly  t he  a r b i t r a t i o n  proceeding, no t  t he  under ly ing 
claim. 

2. Section 32(5) and (6) come from the  r epo r t  o f  t h e  B r i t i s h  
Columbia Law Reform Comnission and sec t ion  3 o f  t he  BC CAA. The d e s i r a b i l i t y  
of t he  r e s u l t  which they achieve i s  obvious. 

Section 33 - Correction and in terpre ta t ion  o f  award; addi t ional  award 

33(1) An a r b i t r a l  t r ibuna l  l a y  

-(a) w i th in  30 days a f t e r  issuing an award, o r  

(b) upon appl icat ion f i l e d  by a party w i th  the t r ibuna l  w i th in  30 
days a f t e r  rece ip t  o f  the award 

correct any er rors  i n  colputation, any c l e r i c a l  o r  typographical 
errors o r  any errors o f  s imi la r  nature. 

33(2) An a r b i t r a l  t r ibuna l  lay ,  i f  so requested by the part ies,  give an 
in terpre ta t ion  o f  a spec i f i c  po in t  o r  p a r t  o f  an award. 

33(3) An a r b i t r a l  t r ibuna l  m y ,  upon appl icat ion f i l e d  by a party w i th  the 
t r ibuna l  w i th in  30 days a f t e r  the rece ip t  o f  an award, change the 
award t o  correct  i n j u s t i c e  caused by an oversight o f  the a r b i t r a l  
t r ibuna l  . 

33(4) An a r b i t r a l  t r ibuna l  l a y  re jec t  an appl icat ion under subsection (I), 
(2) o r  (3) without a hearing o r  a meeting. 

33(5) An a r b i t r a l  t r ibuna l  lay ,  upon appl icat ion o r  o f  i t s  own motion, make 
an addi t ional  award as t o  claims presented i n  the a r b i t r a l  proceedings 
but omitted from the award. 

[Source: Section 33(1), (2) and (5) : 
ML a r t i c l e  33, varied. Section 33(3) and 
(4): new.] 

Comnent : 

1. We t h i n k  t h a t  a power i n  an a r b i t r a l  t r i b u n a l  t o  cor rec t  
mathematical and c l e r i c a l  e r r o r s  i n  an award i s  obviously  desi rable,  and t h a t  
a power t o  deal w i t h  a po i n t  not  dea l t  w i t h  i n  t he  award i s  a l so  desirable. 
We t h i nk  t h a t  a p rov i s i on  a l low ing  a t r i b u n a l  t o  g i ve  an i n t e r p r e t a t i o n  upon 
request o f  t he  p a r t i e s  i s  a lso  desi rable.  Section 33(1),(2) and (4) cover 
these po in t s  i n  much the  same way as does t he  Model Law. 



2. Section 33(3)  goes fu r ther ,  and would permi t  an a r b i t r a l  t r i b u n a l  
t o  cor rec t  an overs ight :  over looking a p iece o f  evidence o r  a s t a t u to r y  
p rov is ion  put  before i t  would be examples. There i s  room f o r  argument both 
ways here, but  we t h i n k  t h a t  there  should be some s o r t  o f  sa fe t y  valve f o r  
human e r ro r .  At present, t he  sa fe t y  va lve  i s  t h e  power o f  t h e  Court t o  set  
aside an award upon t h e  admission o f  an a r b i t r a t o r  t h a t  an overs igh t  has 
occurred, bu t  t he re  i s  no room f o r  such a power under t h e  Model Law. I n  
matters i n  cour t ,  t he  sa fe ty  va lve i s  t he  power o f  a judge t o  vary h i s  order  
a t  any t ime before i t  i s  entered, bu t  t he re  w i l l  be no counterpar t  t o  t h e  
vary ing power i n  a r b i t r a t i o n  wi thout  some p rov i s i on  such as sec t ion  33(3) ,  and 
there  w i l l  be no appeal based on a mere overs igh t  o f  f ac t .  We t h i n k  t h a t  i t  1s 
des i rab le  t o  have such a p rov is ion .  

A power t o  change an award m i l i t a t e s  against  f i n a l i t y .  A l os i ng  par ty  
may apply f o r  change merely f o r  purposes o f  delay and obs t ruc t ion .  I n  t he  case 
of a mathematical o r  c l e r i c a l  e r ro r ,  we t h i n k  t h a t  t he  30 day l i m i t  i s  
adequate protect ion,  as i t  w i l l  be apparent whether t he re  i s  o r  i s  no t  an 
e r r o r  and co r rec t i on  i s  simple. I n  t h e  case o f  a change t o  co r rec t  an 
oversight,  much t h e  same i s  t rue,  s ince  i t  w i l l  usua l l y  be apparent t o  a 
t r i buna l  whether i t  i n  f a c t  overlooked something o r  not .  We t h i n k  t h a t  such 
danger as ex i s t s  i s  met by t h e  t ime l i m i t s ,  and by pe rm i t t i ng  t h e  t r i buna l  t o  
r e j e c t  an app l i ca t ion  f o r  co r rec t i on  o r  i n t e r p r e t a t i o n  w i thou t  a hearing o r  a 
meeting . 

PART 7 

REMEDIES 

Section 34 - Recourse against award 

34(1) Subject t o  subsection (2),  the Court may set aside an a r b i t r a l  award 
on any o f  the fo l lowing grounds: 

(a) tha t  a party t o  the a r b i t r a t i o n  agreement was under a legal  
incapacity when he entered i n t o  the agreement, 

(b) tha t  the a r b i t r a t i o n  agreement i s  i n v a l i d  o r  has ceased t o  exist ,  

(c) tha t  the  award 

(i) deals w i th  a dispute not  c o n t q l a t e d  by o r  no t  f a l l i n g  
w i th in  the t e m s  o f  the a r b i t r a t i o n  agreement, o r  

(ii) contains a decision on a matter beyond the scope o f  the 
submission t o  arb i t ra t ion ,  

and the par ty  seeking t o  set aside the award has not  

(iii) agreed t o  the inc lus ion o f  the dispute o r  the matter i n  the 
a r b i t r a t i o n  o r  waived h i s  r i g h t  t o  object  thereto, o r  



( iv )  agreed tha t  the a r b i t r a l  t r ibuna l  has power t o  decide what 
disputes have been referred t o  it, 

(d) t ha t  the composition o f  the a r b i t r a l  t r ibuna l  

(i) was not i n  accordance w i th  the agreement o f  the part ies,  
unless such agreement was i n  c o n f l i c t  w i th  a provis ion of 
the Act f roa  which the par t ies  cannot derogate, o r  

(ii) i f  there was no agreement under clause (i), was not i n  
accordance w i th  t h i s  Act, 

(e l  t ha t  the subject matter o f  the dispute was not  capable o f  being 
the subject o f  a rb i t ra t i on  under the law o f  Alberta, 

(f) tha t  the party making the appl icat ion 

(i) was not t reated wi th  equal i ty ,  

(ii) was not given an opportunity o f  presenting h'is case o r  of 
responding t o  the case o f  another party which was f a i r  
under a1 1 the circumstances o f  the case, o r  

(iii) was not given proper not ice  o f  the appointment of an 
a r b i t r a t o r  o r  o f  the a r b i t r a l  proceedings, 

(g) t ha t  the a r b i t r a l  procedure was not  i n  accordance w i th  t h i s  Act 
o r  there has otherwise been a serious departure from a 
fundamental r u l e  o f  procedure, 

(h) subject t o  section 13, t ha t  an a r b i t r a t o r  has engaged i n  corrupt 
o r  fraudulent pract ice o r  there i s  a reasonable apprehension o f  
bias, o r  

(i) tha t  the award was obtained by fraud. 

34(2) The Court sha l l  not  set aside an award on the appl icat ion o f  a party 
who i s  deemed under section 4 o r  section 16 t o  have waived h i s  r i g h t  
t o  ra ise  a plea. 

34(3) I f  the decisions on matters submitted t o  a r b i t r a t i o n  can be separated 
from those not  so submitted, only a pa r t  o f  the award which contains a 
decision on a matter not submitted t o  a r b i t r a t i o n  may be set  aside 
under subsection (1) (c) . 

34(4) Upon se t t i ng  aside an award, the Court may 

(a) remove an a rb i t ra to r  o r  the a r b i t r a l  t r ibuna l ,  and 

(b) g ive d i rec t ions about the future conduct o f  the arbitration. 



34(5) Instead of setting aside an award, the Court may 

(a) remit the award to the arbitral tribunal for further 
consideration, and 

(b) give directions about the future conduct of the arbitration. 

34(6) Subject to subsection (7), a party to an arbitration may appeal to the 
Court on any question of law arising out of the award. 

34(7) No appeal lies under subsection (6) unless either 

(a) all parties to the arbitration consent, or 

(b) the Court is satisfied that 

(i) the irportance of the arbitration to the parties justifies 
the intervention of the Court, and 

(ii) that the detemination of the point of law is likely to 
substantially affect the rights of one or all of the 
parties. 

34(8) Upon finding an error of law, the Court shall 

(a) confirm, vary or set aside the award, or 

(b) remit the award to the arbitral tribunal with the Court's opinion 
on the question of law and give directions about the future 
conduct of the arbitration. 

34(9) Except in a case in which there is corruption or an award was obtained 
by fraud, an application to set aside an award or an appeal on a 
question of law under this section shall be coaenced within 30 days 
after the receipt by the applicant of 

(a) the award, 

(b) a correction of the award under section 33(1), 

(c) an interpretation of a specific point or part of an award under 
section 33(2) , 

(d) a change in the award under section 33(3), or 

(e) a statement of reasons for the award under section 31(4). 

34(10) An appeal fro11 a decision of the Court under subsections (1) to (8) 
lies to the Court of Appeal with leave of that Court. 

34(11) Nothing in this Act precludes the Court fro11 granting a declaration 
that a fact mentioned in subsection (l)(a) to (e) exists or does not 



e x i s t ,  or ,  upon making a  declaration that  such a  fact exists,  from 
granting an injunct ion against the colwncement o r  continuation of an 
a r b i t r a t i o n  o r  proposed arb i t ra t ion .  

[Source: ML a r t i c l e  34, BC CAA sec t ion  31 and UK 
1950 sect ions 19 and 22 varied.] 

Comment: 

1. Sect ion 34 i s  intended t o  g i v e  a complete l i s t  o f  the  grounds 
upon which the  Court may set  as ide an award o r  hear an appeal from an award. 
It does no t  s t a r t  w i t h  a dec la ra t ion  t o  t h a t  e f f e c t  as does Model Law a r t i c l e  
34, but ,  read w i t h  s e c t i o n  5 o f  the d r a f t  Act, t h a t  i s  i t s  e f f e c t ,  save f o r  
the  dec la ra to ry  power preserved by sec t ion  34(11). 

2. Sect ion 34(2) c l a r i f i e s  the  e f f e c t  o f  the  s t a t u t o r y  waivers under 
sect ions 4 and 16. I n s o f a r  as i t  re fe rs  t o  sec t ion  4, i t  i s  cons is ten t  w i t h  
the  i n t e n t i o n  o f  UNCITRAL (see UNCITRAL Report pages 2923-2924). Since t h e  
waiver under sec t ion  16 could no t  cover mat ters  about which the  p a r t i e s  have 
no power t o  agree, we do no t  t h i n k  t h a t  sec t ion  34(2) i s  con t ra ry  t o  the  
i n t e n t i o n  o f  UNCITRAL (see UNCITRAL Report page 2966) i n s o f a r  as i t  re fe rs  t o  
sec t ion  16. 

3. Sect ion 3 4 ( l ) ( c ) ( i v )  does n o t  appear i n  the  Model Law. 

4. Sect ion 34(1) (g) comes from Model Law a r t i c l e  34(2) (a) ( i v )  , b u t  
we have added more comprehensive words a t  the  end t o  s a t i s f y  the doubts 
expressed a t  pages 37-38 of t h e  UK Advisory Committee Report as t o  whether the 
Model Law p r o v i s i o n  wi 11 cover a1 1 cases o f  ser ious procedural i n j u s t i c e .  

5. Sect ion 3 4 ( l )  (h) and ( i )  do not  appear i n  the  Model Law unless 
they are inc luded i n  a r t i c l e  34(2) (b) ( i i ) .  

6. Sect ion 34(4) gives the  Court consequential  powers n o t  found i n  
the  Model Law. 

7. The Model Law a r t i c l e  34(4) a l lows the  Court t o  suspend 
proceedings f o r  s e t t i n g  as ide an award t o  g i v e  the  a r b i t r a l  t r i b u n a l  an 
oppor tun i t y  t o  resume proceedin s o r  t o  take o ther  a c t i o n  t o  e l i m i n a t e  grounds 
f o r  s e t t i n g  aside. Sect ion 34(53 instead c a r r i e s  forward the  more d i r e c t  
t r a d i t i o n a l  power t o  remi t  t h e  award f o r  reconsiderat ion,  w i t h  t h e  a d d i t i o n  of 
anc i  11 ary powers. 

8. Model Law a r t i c l e  3 4 ( 2 ) ( b ) ( i i ) ,  which prov ides t h a t  an award may 
be set  as ide i f  i t  i s  i n  c o n f l i c t  w i t h  the  p u b l i c  p o l i c y  of the State, has 
been omitted, as we f i n d  t h e  term d i f f i c u l t  t o  understand i n  r e l a t i o n  t o  
A lber ta  law and we t h i n k  t h a t  sec t ion  34 provides a remedy where one i s  
des i rab le.  



Section 35 - Enforcement of awards 

35(1) An award Inay, by leave of the Court, be enforced i n  the same manner as 
a judgment o r  order o f  the Court t o  the saw ef fec t .  

35(2) The Court may - 

(a) d i rec t  that  judgment may be entered, or 

(b) make orders 

i n  the terns o f  the award. 

35(3) The Court may make such orders as are necessary t o  give e f fec t  t o  the 
award and t o  a judgment under subsection (2). 

35(4) Nothing i n  t h i s  section o r  i n  section 5 precludes the br inging o f  an 
action on an award. 

[Source: Section 35(1): Arbitration Act section 
12. Section 35(2), (3) and (4): new.] 

Comment : 

1. Section 35 provides a summary procedure under which the Court of 
Queen's Bench can make its machinery and powers available for the enforcement 
of arbitral awards. This is discretionary, but the Court generally recognizes 
that an award is "final and binding" and that the party in whose favour it is 
made is entitled to its fruits. Section 35(1) is taken from AA section 12, and 
sections 35(2) and (3) come from recommendations of the British Columbia Law 
Reform Comission (B.C. Report pages 52-54). 

2. Instead of applying under section 35(1), a party could bring an 
action on the award to obtain whatever the award entitles him to. This is not 
customarily done in Alberta, as the procedure under section 12 of the 
Arbitration Act, on which section 35(1) is based, is generally satisfactory. 
If there is serious doubt about the validity of the award, an action on it 
might be more appropriate than the sumnary procedure under section 35, and if 
the award does not settle all the issues necessary to perfect a claimant's 
claim, an action will be necessary. 

3. Subsections (2) and (3) are added in order to flesh out the 
Court's powers. 

PART 8 

GENERAL 

Section 36 - Crown 

36 This Act binds the Crown. 



[Source: new.] 

Comment : 

1. There i s  no reason why t h e  Crown should no t  be bound by an 
A r b i t r a t i o n  Act. I f  i t  does no t  want t o  a r b i t r a t e ,  i t  need not  e n t e r  i n t o  an 
a r b i t r a t i o n  agreement. I f  i t  does en te r  i n t o  an a r b i t r a t i o n  agreement, the re  
i s  no reason why i t  should be permi t ted t o  back ou t  o f  i t  as d i d  t h e  Crown i n  
r i g h t  o f  Canada i n  Gauth ier  v. The Kin (1917) 56 SCR 176. The ICAA i s  b ind ing  
on the  Crown i n  r i g h t  o f  A lber ta,  and ?here i s  no reason t o  d i f f e r e n t i a t e  
between domestic A lber ta  a r b i t r a t i o n s  and fore ign commercial a r b i t r a t i o n s  on 
t h i s  p o i n t .  

2. S e c t i o n 3 6  i s  l i k e l y  t o  b e e f f e c t i v e o n l y  against  theCrown i n  
r i g h t  o f  A lber ta.  However, a r b i t r a t i o n s  t o  which t h e  Crown i n  r i g h t  of Canada 
i s  a  p a r t y  w i l l  be brought under t h e  federa l  s t a t u t e ,  which i s  a l s o  b ind ing  
upon t h e  Crown. 

Section 37 - Compensation and expenses o f  a rb i t ra to rs  

37(1) The fees and expenses o f  an a rb i t ra to r  o r  o f  a c lerk,  secretary o r  
reporter ass is t ing  i n  an a rb i t ra t i on  sha l l  not  exceed the f a i r  value 
of the services perfomed together w i th  necessary and reasonable 
expenses incurred. 

37(2) Where an a r b i t r a t o r  has del ivered h i s  account f o r  fees and expenses, 
any party t o  the a rb i t ra t i on  o r  the a r b i t r a t o r  may apply t o  the c le rk  
of the Court o r  other taxing o f f i c e r  f o r  a j u d i c i a l  d i s t r i c t  i n  which 
some pa r t  o f  the a rb i t ra t i on  takes place f o r  an appointtnent t o  tax the 
account, and the applicant sha l l  de l iver  a copy of the appointment t o  
the a r b i t r a t o r  o r  the part ies,  as the case may be. 

37(3) A party may tax an a rb i t ra to r ' s  account notwithstanding that  the 
account has been paid. 

37(4) A party t o  a taxat ion under subsection (2) may, w i th in  

(a) 30 days of the receipt  o f  the c e r t i f i c a t e  o f  the taxing o f f i c e r ,  

(b) a period allowed by the Court, o r  

(c) a period specif ied by the taxing o f f i c e r  i n  h i s  ce r t i f i ca te ,  

apply t o  the Court f o r  a review o f  the taxation, and the Court may 
review the taxat ion and make any order i t  considers j us t ,  inc luding an 
order tha t  the taxing o f f i c e r  mend h i s  c e r t i f i c a t e .  

37(5) Where a b i l l  has been taxed under subsection (2), the c e r t i f i c a t e  of 
the taxing o f f i c e r  may be f i l e d  w i th  the c l e r k  o f  the Court and, on 
the expiry o f  the time speci f ied i n  subsection ( 4 ) ,  the c e r t i f i c a t e  



may be enforced as though i t  were a judgment o f  the Court against the 
par t ies  j o i n t l y  and several ly. 

[Source: BC CAA s e c t i o n  26.1 

Section 38 - Costs and in te res t  

38(1) Subject t o  37, 

(a) an a r b i t r a l  t r ibuna l  may award costs, and 

(b) i f  the a r b i t r a l  t r ibuna l  

(i) di rec ts  that  the costs be taxed, o r  

(ii) awards costs without s ta t ing  the amount o r  providing a 
means o f  ascertaining the mount, 

a party may apply t o  the c le rk  of the Court o r  other taxing 
o f f i c e r  f o r  a j u d i c i a l  d i s t r i c t  i n  which some p a r t  o f  the 
a rb i t ra t i on  took place for  an order respecting costs, and the 
ru les  applicable t o  the taxat ion o f  costs under a judgment of the 
Court apply t o  the taxation. 

38(2) An a r b i t r a l  t r ibuna l  o r  taxing o f f i c e r  may take i n t o  consideration the 
fac t  tha t  one par ty  made t o  the other a bona f i d e  o f f e r  

(a) t o  accept i n  settlement o f  a c la im an mount equal t o  o r  less 
than the mount ac tua l ly  awarded t o  him by the t r i buna l  under the 
claim, o r  

(b) t o  pay i n  settlement o f  a claim an Mount equal t o  o r  greater 
than the Mount ac tua l ly  awarded against him under the claim, 

and may 

(c) i n  the case o f  an offer under paragraph (a), award the o f fe r i ng  
party double the costs (excluding disbursements) , o r  

(d) i n  the case o f  an o f f e r  under paragraph (b) , award the o f fer ing  
party the costs 

incurred i n  respect o f  a l l  steps taken a f t e r  the c w u n i c a t i o n  o f  the 
o f  fa r .  

38(3) I f  an a r b i t r a l  t r ibuna l  does not  make any order as t o  costs i n  i t s  
award, a party may, w i th in  30 days of rece ip t  o f  the award, apply t o  
the t r ibuna l  f o r  an order respecting costs. 

38(4) I f  an a r b i t r a l  t r ibuna l  makes no order respecting costs, 



(a) each par ty  sha l l  bear h i s  own costs, and 

(b) as between themselves, the par t ies  sha l l  bear equally the costs 
referred t o  i n  section 37. 

38(5) An a r b i t r a l  t r ibuna l  sha l l  have the same powers wi th  respect t o  
in teres t  as the Court has under the Judgment In te res t  Act, but the 
provis ion f o r  payment i n t o  Court sha l l  not  apply. 

38(6) An award i s  a judgment o f  the Court for  the purposes o f  the In teres t  
Act (Canada). 

[Source: New. For sec t ion  38(1) t o  (4) .  c f .  
A1 b e r t a  Rules 169, 170, 174.1 

Comment : 

1. Sect ion 38 i s  intended t o  a l l o w  an a r b i t r a l  t r i b u n a l  t o  award 
costs t o  a  p a r t y  and e i t h e r  t o  f i x  an amount o f  costs  i t s e l f  o r  r e f e r  the  
taxa t ion  t o  t h e  t a x i n g  o f f i c e r  who taxes costs  i n  c o u r t  mat ters .  If t h e  
t r i b u n a l  does n o t  award costs ,  each p a r t y  i s  as between the  p a r t i e s  l i a b l e  t o  
pay h a l f  of t h e  costs  o f  t h e  t r i b u n a l ,  though under s e c t i o n  37 each p a r t y  i s  
responsib le  t o  the  t r i b u n a l  f o r  t h e  whole o f  t h e  t r i b u n a l ' s  fees and expenses. 

2. I n  an a c t i o n  i n  the Queen's Bench, a  defendant can pay money i n t o  
cour t  o r  make an o f f e r  o f  judgment, e i t h e r  o f  which the  p l a i n t i f f  i s  e n t i t l e d  
t o  accept, w i t h  the  consequence t h a t  i f  t h e  p l a i n t i f f  does n o t  accept i t  and 
obta ins judgment f o r  a  lesser  amount t h e  defendant w i l l  u s u a l l y  be awarded 
costs  incur red  a f t e r  the  payment i n  o r  o f f e r ,  Also, a  p l a i n t i f f  may o f fe r  t o  
accept an amount i n  f u l l  s a t i s f a c t i o n  o f  h i s  c la im,  w i t h  t h e  consequence t h a t  
if t h e  defendant does no t  accept t h e  o f f e r  and i s  a f terwards ordered t o  pay 
more, t h e  p l a i n t i f f  may be g iven double costs  from t h e  date o f  t h e  of fer .  
Sect ion 38(2) i s  intended t o  have s i m i l a r  consequences, though i t  does no t  
prov ide f o r  payment i n .  

Section 39 - Gas pr ice  a rb i t ra t i ons  

39(1) I n  t h i s  section, 

(a) "a rb i t ra to r "  includes an umpire and referee i n  the nature o f  an 
a rb i t ra to r ;  

(b) "end user" means the buyer of gas under a gas contract who 
purchases the gas f o r  the purpose o f  using o r  consuming it; 

(c) "gas" means a gaseous mixture consist ing p r imar i l y  o f  methane; 

(d) "gas contract" means a contract under which gas i s  sold and 
delivered by a s e l l e r  t o  a buyer, and includes an agreement tha t  
var ies o r  amends that  contract and an a r b i t r a t i o n  award that  
re la tes  t o  that  contract. 



39(2) Subject t o  subsection (3), t h i s  section applies t o  every submission, 
whether coming i n t o  existence before o r  a f t e r  the coming i n t o  force o f  
t h i s  section, tha t  provides for  the a rb i t ra t i on  o f  present o r  future 
differences re la t i ng  t o  

(a) the i n i t i a l  determination o r  a redetermination o f  the p r i ce  o f  
gas delivered under a gas contract, 

(b) the creation, replacement o r  modi f icat ion o f  a method o r  fonaula 
f o r  the calculat ion o f  the p r i ce  o f  gas delivered under a gas 
contract, o r  

(c) the determination o f  the p r i ce  o f  gas delivered under a gas 
contract i n  place of a method o r  fonnula f o r  the calculat ion o f  
the pr ice  o f  gas delivered under the gas contract. 

39(3) The buyer and s e l l e r  under a gas contract may agree t o  vary o r  make 
inapplicable a l l  o r  any of the provisions o f  t h i s  section i n  re la t i on  
t o  a submission t o  which t h i s  section applies only i f  the agreement i s  
made a f t e r  the date on which section 17 o f  the A rb i t ra t i on  Act came 
i n t o  force. I 

39(4) I n  an a rb i t ra t i on  under t h i s  section the a r b i t r a t o r  sha l l  have regard 
t o  a t  leas t  the fo l lowing matters t o  the extent t ha t  evidence i s  
adduced wi th  respect t o  those matters: 

(a) the pr ices o f  subst i tutable energy sources 

( i )  t ha t  compete w i th  gas for the various end uses o f  gas i n  
the markets served by the buyer, where the buyer i s  not the 
end user o f  the gas, o r  

( i i )  t h a t  are avai lable f o r  use o r  consumption by the buyer i n  
place o f  gas, where the buyer i s  the end user o f  the gas, 

taking i n t o  account any differences i n  the e f f i c i enc ies  o f  gas 
and those subst i tutable energy sources; 

(b) the pr ices o f  other gas 

(i) that  colpetes i n  the saw markets as those being served by 
the buyer, where the buyer i s  not  the end user o f  the gas, 
o r  

( i i )  tha t  i s  avai lable f o r  use o r  consumption by the buyer, 
where the buyer i s  the end user o f  the gas; 

(c) the e x p l i c i t  o r  i m p l i c i t  pr ices o f  other gas produced i n  Alberta 
and delivered under other gas contracts; 



(d) the pr ices f o r  gas i n  markets outside Canada tha t  could be served 
by gas produced i n  Alberta i f  there were no quant i ta t ive  
res t r i c t i ons  imposed on the export o f  gas from Canada by or  under 
any law i n  force i n  Canada. 

39(5) The a rb i t ra to r ,  i n  having regard t o  each o f  the matters enumerated i n  
subsection (4), sha l l  take a t  least  the fo l lowing matters i n t o  account 
t o  the extent tha t  evidence i s  adduced wi th  respect t o  those matters: 

(a) differences i n  t ransportat ion costs; 

(b) the times a t  which prices were agreed t o  between the respective 
se l l e rs  and buyers; 

(c) s i m i l a r i t i e s  and d i ss im i la r i t i es  between the provisions o f  the 
gas contract and the provisions o f  contracts f o r  the purchase o f  
the subst i tutable energy sources and gas re fer red t o  i n  
subsection (4). 

39(6) I n  an a rb i t ra t i on  under t h i s  section, 

(a) the a rb i t ra to r  m s t  be o rd ina r i l y  resident i n  Alberta, i f  the 
a rb i t ra t i on  i s  conducted by a s ingle a rb i t ra to r ,  and 

(b) a t  leas t  h a l f  o f  the a rb i t ra to rs  must be o rd ina r i l y  resident i n  
Alberta, i f  the a rb i t ra t i on  i s  conducted by 2 o r  more 
arb i t ra tors .  

[Source: A r b i t r a t i o n  Act  s e c t i o n  17.1 

Comment: 

Th i s  s e c t i o n  appears as s e c t i o n  17 o f  t h e  A r b i t r a t i o n  Act .  We r a i s e d  
as i ssue  5.11 i n  o u r  Issues Paper t h e  ques t i on  whether t h e  law should  con t i nue  
t o  make spec ia l  p r o v i s i o n  f o r  gas p r i c e  a r b i t r a t i o n s  and we rece i ved  some 
comment on t h a t  issue.  We were than  adv ised by t h e  A t to rney  General ,  t h e  
M i n i s t e r  of  Consumer and Corporate  A f f a i r s  and t h e  M i n i s t e r  o f  Energy t h a t  t h e  
r e t e n t i o n  o f  s e c t i o n  17 i s  a  m a t t e r  o f  government p o l i c y ,  and, s i n c e  we do n o t  
w ish t o  extend o u r  p r o j e c t  t o  cons ide r  government p o l i c i e s  a p p l i c a b l e  t o  gas 
p r i c i n g ,  we mere ly  i n c l u d e  t h e  s e c t i o n  he re  as a  reminder  t h a t  i t  e x i s t s  and 
w i t h o u t  recommendation as t o  whether o r  n o t  i t  should  be c a r r i e d  th rough  i n  
t h e  event  t h a t  a  new a r b i t r a t i o n  s t a t u t e  i s  enacted. 



B. DRAFT AMENDMENT TO THE LIMITATION OF ACTIONS ACT 

The L i m i t a t i o n  o f  A c t i o n s  Ac t  i s  amended by add ing t h e  f o l l o w i n g  a f t e r  
P a r t  9. 

PART 10 

62(1) This Act applies t o  a c la im which i s  re fer red t o  a r b i t r a t i o n  as i f  

(a) the commencement o f  an a r b i t r a t i o n  under the A rb i t r a t i on  Act were 
the conanencement o r  b r ing ing o f  an action; 

(b) a c la im f o r  r e l i e f  i n  an a r b i t r a t i o n  were a cause o f  action; and 

(c) a party against whom a c la im i s  made i n  an a r b i t r a t i o n  proceeding 
were a defendant. 

62(2) I f  the Court sets aside an award o r  makes any order which has the 
e f fec t  o f  tenninat ing an a r b i t r a t i o n  proceeding o r  which declares i t  
t o  be ine f fec t ive ,  i t  may order t ha t  the per iod between the  
coanencement o f  the a r b i t r a t i o n  and the date o f  the order o f  the Court 
shal l  be excluded i n  computing a t i n e  w i th in  which an ac t ion  o r  
proceeding may be brought under t h i s  Act. 

62(3) An act ion upon o r  an app l ica t ion  t o  enforce an award o f  an a r b i t r a l  
t r ibuna l  may be conanenced w i t h i n  2 years a f t e r  the  day on which the 
claimant receives the award. 



APPENDIX A 

THE A R B I T R A T I O N  ACT 

CHAPTER A-23 
[as amended t o  19861 
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Schedule 

HER MAJESTY, by  and w i t h  t h e  adv i ce  and consent o f  t h e  
L e g i s l a t i v e  Assembly o f  A l b e r t a ,  enacts  as f o l l o w s :  

1 I n  t h i s  Ac t ,  

(a) " c l e r k "  means t h e  c l e r k  o f  t h e  Cou r t  f o r  t h e  j u d i c i a l  
d i s t r i c t  i n  wh ich  t h e  a r b i t r a t i o n  t akes  p lace :  



(b) "Cou r t "  means t h e  Cour t  o f  Queen's Bench; 

( c )  " p r o f e s s i o n a l  a r b i t r a t o r "  means an a r b i t r a t o r  who i s  
by  p r o f e s s i o n  a b a r r i s t e r ,  s o l i c i t o r ,  a r c h i t e c t ,  
Dominion l a n d  su rveyo r  o r  A l b e r t a  l a n d  surveyor ;  

(d) "submiss ion means a w r i t t e n  agreement t o  submi t  
p resen t  o r  f u t u r e  d i f f e r e n c e s  t o  a r b i t r a t i o n  whether  
an a r b i t r a t o r  i s  named i n  i t  o r  n o t .  

2 A submission, un less  a c o n t r a r y  i n t e n t i o n  i s  expressed i n  
it, 

(a) i s  i r r e v o c a b l e  excep t  by  l e a v e  o f  t h e  Cou r t  and has 
t h e  same e f f e c t  as i f  i t  had been made an o r d e r  of  
t h e  Cour t ,  and 

(b) s h a l l  be deemed t o  i n c l u d e  t h e  p r o v i s i o n s  s e t  o u t  i n  
t h e  Schedule so f a r  as a p p l i c a b l e  t o  t h e  r e f e r e n c e  
under t h e  submission. 

3 I f  a p a r t y  t o  a submiss ion o r  a person c l a i m i n g  th rough  o r  
under h im  commences l e g a l  p roceed ings i n  a c o u r t  a g a i n s t  
another  p a r t y  t o  t h e  submiss ion o r  a person c l a i m i n g  
through o r  under  h im  i n  r e s p e c t  o f  a m a t t e r  agreed t o  be 
r e f e r r e d ,  a p a r t y  t o  t h e  l e g a l  p roceed ings may a t  any t i m e  
before  d e l i v e r i n g  any p l e a d i n g s  o r  t a k i n g  any o t h e r  s teps  
i n  t h e  proceed ings,  a p p l y  t o  t h a t  c o u r t  f o r  an o r d e r  
s t a y i n g  t h e  proceed ings.  

4 The c o u r t  t o  wh i ch  an a p p l i c a t i o n  i s  made under  s e c t i o n  3 
may make t h e  o r d e r  on b e i n g  s a t i s f i e d  

(a) t h a t  t h e r e  i s  no s u f f i c i e n t  reason why t h e  m a t t e r  
shou ld  n o t  be r e f e r r e d  i n  accordance w i t h  t h e  
submission, and 

(b)  t h a t  t h e  a p p l i c a n t  was a t  t h e  t i m e  when t h e  
proceed ings were commenced and s t i  11 remains ready 
and w i l l i n g  t o  do a l l  t h i n g s  necessary  t o  t h e  p r o p e r  
conduct  o f  t h e  a r b i t r a t i o n .  

5 (1 )  A p a r t y  t o  a submiss ion may se rve  on t h e  o t h e r  p a r t y  o r  
p a r t i e s  o r  on t h e  a r b i t r a t o r s ,  as t h e  case may be, a 
n o t i c e  i n  w r i t i n g  r e q u i r i n g  h im  o r  them t o  a p p o i n t  an 
a r b i t r a t o r ,  umpi re  o r  3 r d  a r b i t r a t o r  



(a) when a submission provides t h a t  a reference sha l l  be 
t o  a s i ng l e  a r b i t r a t o r  and a f t e r  d i f fe rences  have 
a r i sen  a l l  the  pa r t i e s  t o  the  d i f f e rence  do not  
concur i n  the  se lec t ion  o f  the  a r b i t r a t o r ,  

(b) when an appointed a r b i t r a t o r  refuses t o  ac t  o r  i s  
incapable o f  ac t ing  o r  d ies and the  submission does 
no t  show t h a t  i t  was intended t h a t  t he  vacancy should 
not  be f i l l e d  and t he  pa r t i e s  do no t  f i l l  the  
vacancy, 

(c) when the  pa r t i e s  o r  2 a r b i t r a t o r s  are a t  l i b e r t y  t o  
appoint an umpire o r  3rd a r b i t r a t o r  and do no t  
appoint him, o r  

(d) when an appointed umpire o r  a r b i t r a t o r  refuses t o  ac t  
o r  i s  incapable o f  ac t i ng  o r  d ies  and t he  submission 
does no t  show t h a t  i t  was intended t h a t  t he  vacancy 
should no t  be f i l l e d  and the  p a r t i e s  o r  a r b i t r a t o r s  
do no t  f i l l  the  vacancy. 

(2) I f  the appointment i s  no t  made w i t h i n  7 c l e a r  days a f t e r  
the  serv ice  o f  the no t i ce ,  the  Court may on app l i ca t i on  by 
the  pa r t y  who gave the no t i ce  appoint an a r b i t r a t o r .  
umpire o r  3rd a r b i t r a t o r ,  as the  case may be, who has the  
same powers t o  ac t  i n  the  reference and make an award as 
if he had been appointed by consent o f  a l l  pa r t i e s .  

6(1) I f  a submission provides t h a t  the  reference w i l l  be t o  2 
a r b i t r a t o r s ,  one t o  be appointed by each par ty ,  then 
unless t he  submission expresses a con t ra ry  i n t en t i on ,  

(a) if e i t h e r  o f  the  appointed a r b i t r a t o r s  re fuse  t o  ac t  
o r  i s  incapable o f  ac t ing  o r  d ies,  the  p a r t y  who 
appointed him may appoint a new a r b i t r a t o r  i n  h i s  
place, o r  

(b) i f  one pa r t y  f a i l s  t o  appoint an a r b i t r a t o r  e i t h e r  
o r i g i n a l l y  o r  by way o f  s u b s t i t u t i o n  f o r  7 c l e a r  days 
a f t e r  the  o ther  par ty ,  having appointed h i s  
a r b i t r a t o r ,  has served t he  par ty  making de fau l t  w i t h  
n o t i c e  t o  make the  appointment, 

( i )  t he  par ty  who has appointed an a r b i t r a t o r  may 
appoint t h a t  a r b i t r a t o r  t o  ac t  as so le  
a r b i t r a t o r  i n  reference, and 

( i i )  the  award o f  t h a t  a r b i t r a t o r  i s  as b ind ing  on 
both pa r t i e s  as i f  he had been appointed by 
consent. 



(2) The Court may se t  as ide an appointment made under t h i s  
sect ion.  

7  The a r b i t r a t o r s  o r  umpire a c t i n g  under a submission may, 
unless the  submission expresses a con t ra ry  i n t e n t i o n ,  

(a) admin is ter  oaths o r  take  t h e  a f f i r m a t i o n s  o f  t h e  
p a r t i e s  and witnesses, 

(b) s t a t e  an award as t o  t h e  whole o r  p a r t  i n  t h e  form of 
a  spec ia l  case f o r  the  op in ion  o f  t h e  Court,  and 

(c)  c o r r e c t  i n  an award a c l e r i c a l  mis take a r i s i n g  from 
an acc identa l  e r r o r  o r  omission. 

8(1) I n  order  t o  procure the  attendance o f  a  person as a 
witness a t  an a r b i t r a t i o n ,  a  p a r t y  t o  a submission may 
serve him w i t h  a n o t i c e  r e q u i r i n g  him t o  a t tend  a t  t h e  
t ime and p lace named i n  t h e  no t i ce .  

(2) The n o t i c e  s h a l l  be served i n  t h e  same way and has the  
same e f f e c t  as a n o t i c e  r e q u i r i n g  the  attendance o f  a  
witness and t h e  product ion o f  documents by him a t  the  
hear ing o r  t r i a l  o f  an ac t ion .  

(3) No person s h a l l  be compelled under t h e  n o t i c e  t o  produce a 
document t h a t  he cou ld  no t  be compelled t o  produce on the  
t r i a l  o f  an ac t ion .  

9  Whether o r  no t  the  t ime f o r  making an award has expired, 
t h e  t ime may be enlarged by o rder  o f  t h e  Court.  

lO(1) I n  a1 1 references t o  a r b i t r a t i o n  t h e  Court may from t ime 
t o  t ime  remi t  the  mat ters  r e f e r r e d  o r  any o f  them f o r  
recons idera t ion  by t h e  a r b i t r a t o r s  o r  umpire. 

(2) When an award i s  remi t ted,  t h e  a r b i t r a t o r s  o r  umpire 
s h a l l ,  un less t h e  o rder  otherwise d i r e c t s ,  make t h e i r  
award w i t h i n  6 weeks a f t e r  t h e  date o f  t h e  order. 

l l ( 1 )  I f  an a r b i t r a t o r  o r  umpire has misconducted h imse l f ,  the  
Court may remove him. 

(2) Notwithstanding subsect ion ( I ) ,  i f  an award has been made 
a f t e r  June 29, 1979 bu t  p r i o r  t o  the  commencement o f  t h i s  
p rov is ion ,  an a p p l i c a t i o n  t o  s e t  as ide t h a t  award under 



section ll(2) shall be made within 45 days from the 
commencement of this action. 

(3) Notwithstanding subsection (1) or (2), the Court, on an 
application made before or after the expiration of the 45- 
day period, may extend the time within which an 
appl ication may be made under section ll(2). 

12 An award on a submission may, by leave of the Court, be 
enforced in the same manner as a judgment or order to the 
same effect. 

13 The Court may make an order in the nature of a writ of 
habeas corpus ad testificandum to bring up a prisoner for 
examination before an official, special referee, 
arbitrator or umpire. 

14 A referee, arbitrator or umpire at any stage of the 
proceedings under a reference may, and if so directed by 
the Court shall, state in the form of a special case for 
the opinion of the Court any question of law arising in 
the course of the reference. 

15 An order made under this Act may be on any terms in 
respect of costs or otherwise that the authority making 
the order considers just. 

16 When 

(a) an Act directs that a person or persons appoint 
arbitrators, or proceed to arbitration under this 
Act, or 

(b) any similar direction is made with respect to 
arbitration under this Act, 

the direction shall be deemed a submission. 

17(1) In this section, 

(a) "arbitrator" includes an umpire and referee in the 
nature of an arbitrator; 

(b) "end user" means the buyer of gas under a gas 
contract who purchases the gas for the purpose of 
using or consuming it; 



(c) "gas" means a  gaseous mix tu re  c o n s i s t i n g  p r i m a r i l y  of 
methane; 

(d) "gas c o n t r a c t "  means a  con t rac t  under which gas i s  
s o l d  and d e l i v e r e d  by a  s e l l e r  t o  a  buyer, and 
inc ludes  an agreement t h a t  va r ies  o r  amends t h a t  
c o n t r a c t  and an a r b i t r a t i o n  award t h a t  r e l a t e s  t o  
t h a t  con t rac t .  

(2) Subject t o  subsect ion (3),  t h i s  sec t ion  app l ies  t o  every 
submission, whether coming i n t o  ex is tence before o r  a f t e r  
t h e  coming i n t o  f o r c e  o f  t h i s  sect ion,  t h a t  prov ides f o r  
t h e  a r b i t r a t i o n  o f  present o r  f u t u r e  d i f fe rences  r e l a t i n g  
t o  

(a) t h e  i n i t i a l  determinat ion o r  a  redeterminat ion of t h e  
p r i c e  of gas de l i ve red  under a  gas con t rac t ,  

(b) t h e  c rea t ion ,  replacement o r  m o d i f i c a t i o n  of a  method 
o r  formula f o r  t h e  c a l c u l a t i o n  o f  t h e  p r i c e  o f  gas 
de l i ve red  under a  gas con t rac t ,  o r  

(c) t h e  determinat ion o f  t h e  p r i c e  o f  gas d e l i v e r e d  under 
a  gas c o n t r a c t  i n  p lace  o f  a  method o r  formula f o r  
t h e  c a l c u l a t i o n  o f  t h e  p r i c e  o f  gas d e l i v e r e d  under 
t h e  gas con t rac t .  

(3) The buyer and s e l l e r  under a  gas c o n t r a c t  may agree t o  
vary o r  make i n a p p l i c a b l e  a l l  o r  any o f  t h e  p rov is ions  of 
t h i s  sec t ion  i n  r e l a t i o n  t o  a  submission t o  which t h i s  
sec t ion  app l ies  o n l y  i f  t h e  agreement i s  made a f t e r  t h e  
coming i n t o  f o r c e  o f  t h i s  sect ion.  

(4)  I n  an a r b i t r a t i o n  under t h i s  sec t ion  t h e  a r b i t r a t o r  s h a l l  
have regard t o  a t  l e a s t  t h e  f o l l o w i n g  mat ters  t o  t h e  
ex ten t  t h a t  evidence i s  adduced w i t h  respect  t o  those 
matters: 

(a) t h e  p r i c e  o f  s u b s t i t u t a b l e  energy sources 

( i )  t h a t  compete w i t h  gas f o r  t h e  va r ious  end uses 
o f  gas i n  t h e  markets served by t h e  buyer, 
where t h e  buyer i s  n o t  t h e  end user o f  t h e  
gas, o r  

( i i )  t h a t  are a v a i l a b l e  f o r  use o r  consumption by 
t h e  buyer i n  p lace  o f  gas, where t h e  buyer i s  
t h e  end user o f  t h e  gas. 



t a k i n g  i n t o  account any d i f f e r e n c e s  i n  t h e  
e f f i c i e n c i e s  o f  gas and those  s u b s t i t u t a b l e  energy 
sources; 

(b )  t h e  p r i c e s  o f  o t h e r  gas 

( i )  t h a t  competes i n  t h e  same markets  as t hose  
be ing  served by t h e  buyer ,  where t h e  buyer  i s  
n o t  t h e  end u s e r  o f  t h e  gas, o r  

( i i )  t h a t  i s  a v a i l a b l e  f o r  use o r  consumption by 
t h e  buyer,  where t h e  buyer  i s  t h e  end u s e r  o f  
t h e  gas; 

(c )  t h e  e x p l i c i t  o r  i m p l i c i t  p r i c e s  o f  o t h e r  gas produced 
i n  A l b e r t a  and d e l i v e r e d  under o t h e r  gas c o n t r a c t s ;  

(d) t h e  p r i c e s  f o r  gas i n  markets  o u t s i d e  Canada t h a t  
c o u l d  be served by gas produced i n  A l b e r t a  i f  t h e r e  
were n o t  q u a n t i t a t i v e  r e s t r i c t i o n s  imposed on t h e  
e x p o r t  o f  gas f rom Canada by o r  under any law i n  
f o r c e  i n  Canada. 

(5) The a r b i t r a t o r ,  i n  hav ing  r e g a r d  t o  each o f  t h e  m a t t e r s  
enumerated i n  subsec t i on  (4) ,  s h a l l  t a k e  a t  l e a s t  t h e  
f o l l o w i n g  m a t t e r s  i n t o  account t o  t h e  e x t e n t  t h a t  ev idence 
i s  adduced w i t h  respec t  t o  t hose  ma t te rs :  

(a )  d i f f e r e n c e s  i n  t r a n s p o r t a t i o n  cos ts ;  

(b) t h e  t i m e s  a t  which p r i c e s  were agreed t o  between t h e  
r e s p e c t i v e  s e l l e r s  and buyers;  

( c )  s i m i l a r i t i e s  and d i s s i m i l a r i t i e s  between t h e  
p r o v i s i o n s  o f  t h e  gas c o n t r a c t  and t h e  p r o v i s i o n s  of  
c o n t r a c t s  f o r  t h e  purchase o f  t h e  s u b s t i t u t a b l e  
energy  sources and gas r e f e r r e d  t o  i n  subsec t i on  (4) .  

(6) I n  an a r b i t r a t i o n  under t h i s  s e c t i o n ,  

(a)  t h e  a r b i t r a t o r  must be o r d i n a r i l y  r e s i d e n t  i n  
A l b e r t a ,  i f  t h e  a r b i t r a t i o n  i s  conducted by a  s i n g l e  
a r b i t r a t o r ,  and 

(b) a t  l e a s t  h a l f  o f  t h e  a r b i t r a t o r s  must be o r d i n a r i l y  
r e s i d e n t  i n  A lbe r ta ,  i f  t h e  a r b i t r a t i o n  i s  conducted 
by 2 o r  more a r b i t r a t o r s .  



18 I n  sec t ions  19 t o  26 

(a) " a r b i t r a t o r "  i nc ludes  umpire and r e f e r e e  i n  t h e  
na tu re  o f  an a r b i t r a t o r ,  

(b) "award" i nc ludes  umpirage and a c e r t i f i c a t e  i n  t h e  
na tu re  o f  an award. 

19 Subject t o  s e c t i o n  20, an a r b i t r a t o r  i s  no t  e n t i t l e d  t o  
demand o r  take  f o r  h i s  attendance and se rv i ces  as an 
a r b i t r a t o r  i n  a d d i t i o n  t o  h i s  necessary disbursements 
g r e a t e r  fees than a r e  p resc r ibed  i n  t h e  regu la t ions .  

20(1) The p a r t i e s  t o  a  submission may, by w r i t i n g  signed by 
them o r  by making t h e  agreement a  p a r t  o f  t h e  submission, 
agree t o  pay t o  t h e  a r b i t r a t o r  o r  a r b i t r a t o r s  f o r  t h e i r  
t a k i n g  on themselves t h e  burden o f  t h e  re fe rence  and 
making t h e  award such fees o r  sums f o r  each day 's  
attendance, o r  such gross sums, as t h e  p a r t i e s  see f i t .  

(2) The amounts agreed upon under subsect ion (1) s h a l l  be 
s u b s t i t u t e d  f o r  those p resc r ibed  i n  t h e  regu la t ions ,  and 
s h a l l  be taken and al lowed by t h e  c l e r k .  

21 No g r e a t e r  fees s h a l l  be taxed and al lowed t o  a  person 
c a l l e d  as a wi tness be fo re  an a r b i t r a t o r  than would be 
taxed and a l lowed t o  t h e  same person i n  an o r d i n a r y  a c t i o n  
be fo re  a c o u r t  hav ing j u r i s d i c t i o n  over  t h e  s u b j e c t  o f  t h e  
reference. 

22(1) When a t  a  meeting o f  a r b i t r a t o r s  o f  which.due n o t i c e  has 
been g iven no proceedings a re  taken, e i t h e r  because o f  t h e  
absence o f  a  p a r t y ,  o r  because t h e  a r b i t r a t o r s  postponed 
t h e  proceedings a t  t h e  request  o f  a  p a r t y ,  t h e  a r b i t r a t o r s  

(a) s h a l l  make up an account o f  the  c o s t  o f  t h e  meeting, 
i n c l u d i n g  t h e  proper  charges f o r  t h e i r  own attendance 
and t h a t  o f  any witnesses, and o f  t h e  counsel o r  
s o l i c i t o r  o f  t h e  p a r t y  present  and n o t  d e s i r i n g  t h e  
postponement, and 

(b) s h a l l  charge t h e  amount t h e r e o f  o r  o f  t h e  
disbursements aga ins t  t h e  p a r t y  i n  d e f a u l t  o r  a t  
whose request  t h e  postponement i s  made, un less i n  t h e  
spec ia l  c ircumstances they cons ider  i t  u n j u s t  t o  do 
so. 



(2) The party in default or at whose request a postponement is 
made shall pay the amount charged whatever may be the 
event of the reference and the arbitrators shall in the 
award make any direction necessary for the purpose of this 
subsection. 

(3) If the amount referred to in subsection (2) is payable by 
the party in whose favour the award is otherwise made it 
may, unless previously paid, be set off against and 
deducted from an amount awarded in favour of that party. 

23(1) A party to an arbitration may have the fees of the 
arbitrator or the costs of the arbitration, including 
those fees, taxed by the clerk. 

(2) An appointment for the taxation of the fees or the costs 
mentioned in subsection (1) may be granted by the clerk to 
the party applying for it on the filing of an affidavit 
setting forth the facts. 

(3) An appointment for the taxation of the fees may be granted 
by the clerk at the instance of the arbitrators upon 
filing of a similar affidavit. 

24(1) Except when an agreement in writing to that effect has 
been entered into under this Act, the clerk shall not 
allow on taxation higher fees than those prescribed in the 
regulations. 

(2) On reasonable grounds established by affidavit and having 
regard to 

(a) the length of the arbitration, 

(b) the value of the matter in dispute, and 

(c) the difficulty of the question to be decided, 

the clerk may on taxation reduce the amount of the fees 
a1 lowed to professional arbitrators as prescribed in the 
regulations but not to an amount less than the fees 
a1 lowed to non-professional arbitrators as prescribed in 
the regulations. 

(3) The clerk shall not allow on taxation more than one 
counsel's fee for each party for any meeting of the 
arbitrators. 

(4) The clerk may tax and a1 low a reasonable sum for the 
preparation and drawing up of the award. 



(5) An appeal may be had f rom t h e  t a x a t i o n  i n  t h e  same manner 
as f rom t h e  c l e r k ' s  t a x a t i o n  i n  an a c t i o n .  

25(1) An a r b i t r a t o r  who a f t e r  hav ing  e n t e r e d  on t h e  r e f e r e n c e  
r e f u s e s  o r  de lays  a f t e r  t h e  e x p i r a t i o n  o f  one month from 
t h e  p u b l i c a t i o n  o f  t h e  award t o  d e l i v e r  t h e  c e r t i f i c a t e  of  
award u n t i l  a  l a r g e r  sum i s  p a i d  t o  h im  f o r  h i s  f ees  than  
i s  p e r m i t t e d  by  t h i s  Ac t  f o r f e i t s  and s h a l l  pay t o  t h e  
p a r t y  who has demanded d e l i v e r y  o f  t h e  award t r e b l e  t h e  
excess demanded by t h e  a r b i t r a t o r  c o n t r a r y  t o  t h i s  Act.  

(2) An a r b i t r a t o r  who a f t e r  h a v i n g  en te red  on t h e  r e f e r e n c e  
r e c e i v e s  f o r  h i s  award o r  f o r  h i s  fees  as a r b i t r a t o r  a  
l a r g e r  sum than  i s  p e r m i t t e d  by  t h i s  Ac t  f o r f e i t s  and 
s h a l l  pay t o  t h e  p a r t y  who has p a i d  t o  t h e  a r b i t r a t o r  t h e  
l a r g e r  sum i n  o r d e r  t o  o b t a i n  t h e  award o r  as 
c o n s i d e r a t i o n  f o r  hav ing  o b t a i n e d  t h e  award t r e b l e  t h e  
excess p a i d  t o  t h e  a r b i t r a t o r  and r e c e i v e d  b y  h im  c o n t r a r y  
t o  t h i s  Act. 

(3) The t r e b l e d  excess may be recovered w i t h  c o s t s  by  a c t i o n  
i n  t h e  Cour t .  

26(1) Where an award i s  made t h e  a r b i t r a t o r  may m a i n t a i n  an 
a c t i o n  f o r  h i s  fees  on t h e  award, a f t e r  t hey  have been 
taxed.  

(2)  I n  t h e  absence o f  an express agreement t h e  a r b i t r a t o r  may 
m a i n t a i n  an a c t i o n  under subsec t i on  (1) a g a i n s t  a l l  
p a r t i e s  t o  t h e  re fe rence ,  j o i n t l y  o r  s e v e r a l l y .  

27 The L i e u t e n a n t  Governor i n  Counc i l  may make r e g u l a t i o n s  
p r e s c r i b i n g  t h e  fees  t o  be p a i d  t o  a r b i t r a t o r s  and may 
p r e s c r i b e  d i f f e r e n t  fees  f o r  p r o f e s s i o n a l  and non- 
p r o f e s s i o n a l  a r b i t r a t o r s .  



SCHEDULE 

(Sec t i on  2) 

S i n g l e  A r b i t r a t o r  

1 I f  no o t h e r  mode o f  re fe rence  i s  p rov ided ,  t h e  re fe rence  
s h a l l  be t o  a  s i n g l e  a r b i t r a t o r .  

Umpi r e  

2 I f  t h e  r e f e r e n c e  i s  t o  2 a r b i t r a t o r s ,  t h e  2 a r b i t r a t o r s  
may appo in t  an umpire a t  any t i m e  w i t h i n  t h e  p e r i o d  d u r i n g  
which t h e y  have power t o  make an award. 

Time and Manner o f  Award 

3 The a r b i t r a t o r s  s h a l l  make t h e i r  award i n  w r i t i n g  

(a) w i t h i n  6 weeks a f t e r  e n t e r i n g  on t h e  re fe rence ,  o r  
a f t e r  hav ing been c a l l e d  on t o  a c t  by n o t i c e  i n  
w r i t i n g  f rom any p a r t y  t o  t h e  submission, o r  

(b) on o r  b e f o r e  any l a t e r  day t o  which t h e  a r b i t r a t o r s  
by  w r i t i n g  s igned by them may f rom t i m e  t o  t i m e  
e n l a r g e  t h e  t i m e  f o r  making t h e  award. 

A r b i t r a t o r s  D isagree ing;  Umpire t o  Act  

4 I f  t h e  a r b i t r a t o r s  have a1 lowed t h e i r  t i m e  o r  extended 
t i m e  t o  e x p i r e  w i t h o u t  making an award o r  have d e l i v e r e d  
t o  any p a r t y  t o  t h e  submission o r  t o  t h e  umpire a  n o t i c e  
i n  w r i t i n g  s t a t i n g  t h a t  t h e y  cannot agree, t h e  umpire may 
f o r t h w i t h  e n t e r  on t h e  r e f e r e n c e  i n  l i e u  o f  t h e  
a r b i t r a t o r s .  

Time f o r  Umpire's Award 

5 The umpire s h a l l  make h i s  award 

(a) w i t h i n  one month a f t e r  t h e  o r i g i n a l  o r  extended t i m e  
appoin ted f o r  making t h e  award o f  t h e  a r b i t r a t o r s  has 
exp i red ,  o r  

(b) on o r  b e f o r e  any l a t e r  day t o  which t h e  umpire by  
w r i t i n g  s igned by him may from t i m e  t o  t i m e  en la rge  
t h e  t i m e  f o r  making h i s  award. 



Examination o f  Par t ies  

6 The parties to the reference and a1 1 persons claiming 
through them shall, subject to any legal objection, 

(a) submit to be examined by the arbitrators or umpire on 
oath or affirmation in relation to the matters in 
dispute, 

(b) produce before the arbitrators or umpire all books, 
deeds, papers, accounts, writings and documents 
within their possession or power which may be 
required or called for, and 

(c) do all other things which during the proceedings on 
the reference the arbitrators or umpire may require. 

Oath o r  Af f innat ion  

7 The witnesses on the reference shall, if the arbitrators 
or umpire think fit, be examined on oath or affirmation. 

Fina l  i t y  o f  Award 

8 The award to be made by the umpire or arbitrator shall be 
final and binding on the parties and the persons claiming 
under them. 

Costs o f  Reference 

9 The costs of the reference and award are in the discretion 
of the arbitrators or umpire who may direct to and by whom 
and in what manner the costs or any part of them shall be 
paid. 





HER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of Alberta, enacts as follows: 

l (1)  In this Act, 

(a) "Convention" means the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards adopted by 
the United Nations Conference on International 
Commercial Arbitration in New York on June 10, 1958, 
as set out in Schedule 1; 

(b) "International Law" means the Model Law on 
International Commercial Arbitration adopted by the 
United Nations Commission on International Trade Law 
on June 21, 1985, as set out in Schedule 2. 

(2) Words and expressions used in this Act have the same 
meaning as the corresponding words and expressions in the 
Convention or the International Law, as the case may be. 

PART 1 

FOREIGN ARBITRAL AWARDS 

2(1) Subject to this Act, the Convention applies in the 
Province. 

(2) The Convention applies to arbitral awards and arbitration 
agreements whether made before or after the coming into 
force of this Part, but applies only in respect of 
differences arising out of commercial legal relationships, 
whether contractual or not. 

3 For the purpose of seeking recognition of an arbitral 
award pursuant to the Convention, application shall be 
made to the Court of Queen's Bench. 

PART 2 

INTERNATIONAL COMMERCIAL ARBITRATION 

4(1) Subject to this Act, the International Law applies in the 
Province. 



(2) The International Law applies to international commercial 
arbitration agreements and awards, whether made before or 
after the coming into force of this Part. 

5 For the purpose of encouraging settlement of a dispute, an 
arbitral tribunal may, with the agreement of the parties, 
employ mediation, conciliation or other procedures at any 
time during the arbitration proceedings and, with the 
agreement of the parties, the members of the arbitral 
tribunal are not disqualified from resuming their roles as 
arbitrators by reason of the mediation, conci 1 iation or 
other procedure. 

6(1) Unless the parties otherwise agree, if an arbitrator is 
replaced or removed in accordance with the International 
Law, any hearing held prior to the replacement or removal 
shall be repeated. 

(2) With respect to article 15 of the International Law, the 
parties may remove an arbitrator at any time prior to the 
final award, regardless of how the arbitrator was 
appointed. 

7 Notwithstanding article 28(2) of the International Law, if 
the arties fail to make a designation pursuant to article 
23(ly of the International Law, the arbitral tribunal 
shall apply the rules of law it considers to be 
appropriate given all the circumstances respecting the 
dispute. 

8(1) The Court of Queen's Bench, on application of the parties 
to 2 or more arbitration proceedings, may order 

(a) the arbitration proceedings to be consol idated, on 
terms it considers just, 

(b) the arbitration proceedings to be heard at the same 
time, or one immediately after another, or 

(c) any of the arbitration proceedings to be stayed until 
after the determination of any other of them. 

(2) Where the Court orders arbitration proceedings to be 
consolidated pursuant to subsection (1) (a) and a1 1 the 
parties to the consolidated arbitration proceedings are in 
agreement as to the choice of the arbitral tribunal for 
that arbitration proceeding, the arbitral tribunal shall 
be appointed by the Court, but if a1 1 the parties cannot 
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SCHEDULE 1 

CONVENTION ON THE RECOGNITION AND ENFORCEMENT 
OF FOREIGN ARBITRAL AWARDS 

Article I 
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! . This Convention shall apply to the recognition and 
enforcement of arbitral awards made in the territory of a 
State other than the State where the recognition and 
enforcement of such awards are sought, and arising out of 
differences between persons, whether physical or legal. 
It shall also apply to arbitral awards not considered as 
domestic awards in the State where their recognition and 
enforcement are sought. 

2. The term "arbitral awardsM shall include not only awards 
~ade by arbitrators appointed for each case but also those 
made by permanent arbitral bodies to which the parties 
have submitted. 

3. When signing, ratifying or accedi ng to this Convention , or 
notifying extension under artic le X hereof, any State nay 
on the basis of reciprocity declare that it will apply the 
Convention to the recognition and enforcement of awards 
made only in the territory or another Contracting State. 
It may also declare that it will apply the Convention only 
to differences ari sing out of legal relationships, whether 
contractual or not, which are considered as commercial 
under the national law of the State making such 
declaration. 

Article II 

1. Each Contracting State shall recognize an agreement in 
writing under which the parties undertake to submit to 
arbitration all or any differences which have arisen or 
which may arise between them in respect of a defined legal 
relationship, whether contractual or not, concerning a 
subject matter capable of settlement by arbitration. 

2. The tenn "agreerent in writing 11 shall include an arbitral 
clause in a contract or an arbitration agreement, signed 
by the parties or contained in an exchange of letters or 
telegrams. 

3. The court of a Contracting State, when seized of an action 
in a matter in respect of which the parties have made an 



agreement w i t h i n  t h e  meaning o f  t h i s  a r t i c l e ,  s h a l l ,  a t  
t h e  request  o f  one o f  t h e  p a r t i e s ,  r e f e r  t h e  p a r t i e s  t o  
a r b i t r a t i o n ,  un less i t  f i n d s  t h a t  t h e  s a i d  agreement i s  
n u l l  and vo id ,  i n o p e r a t i v e  o r  i ncapab le  o f  be ing  
performed. 

A r t i c l e  I11 

Each C o n t r a c t i n g  S t a t e  s h a l l  r ecogn ize  a r b i t r a l  awards as 
b i n d i n g  and en fo rce  them i n  accordance w i t h  t h e  r u l e s  of 
procedure o f  t h e  t e r r i t o r y  where t h e  award i s  r e l i e d  upon, 
under t h e  c o n d i t i o n s  l a i d  down i n  t h e  f o l l o w i n g  a r t i c l e s .  
There s h a l l  no t  be imposed s u b s t a n t i a l l y  more onerous 
c o n d i t i o n s  o r  h i g h e r  f ees  o r  charges on t h e  r e c o g n i t i o n  o r  
enforcement o f  a r b i t r a l  awards t o  which t h i s  Convent ion appl i e s  
than a r e  imposed on t h e  r e c o g n i t i o n  o r  enforcement o f  domest ic  
a r b i t r a l  awards. 

A r t i c l e  IY 

1. To o b t a i n  t h e  r e c o g n i t i o n  and enforcement ment ioned i n  t h e  
preced ing a r t i c l e ,  t h e  p a r t y  a p p l y i n g  f o r  r e c o g n i t i o n  and 
enforcement s h a l l ,  a t  t h e  t i m e  o f  t h e  a p p l i c a t i o n ,  supp ly :  

(a) The d u l y  a u t h e n t i c a t e d  o r i g i n a l  award o r  a  d u l y  
c e r t i f i e d  copy t h e r e o f ;  

(b) The o r i g i n a l  agreement r e f e r r e d  t o  i n  a r t i c l e  I1 o r  a  
d u l y  c e r t i f i e d  copy t h e r e o f .  

2. If t h e  s a i d  award o r  agreement i s  n o t  made i n  an o f f i c i a l  
language o f  t h e  coun t r y  i n  which t h e  award i s  r e l i e d  upon, 
t h e  p a r t y  a p p l y i n g  f o r  r e c o g n i t i o n  and enforcement o f  t h e  
award s h a l l  produce a  t r a n s l a t i o n  o f  t hese  documents i n t o  
such language. The t r a n s l a t i o n  s h a l l  be c e r t i f i e d  by an 
o f f i c i a l  o r  sworn t r a n s l a t o r  o r  by a  d i p l o m a t i c  o r  
consu la r  agent. 

A r t i c l e  V 

1. Recogn i t i on  and enforcement o f  t h e  award may be re fused .  
a t  t h e  reques t  o f  t h e  p a r t y  a g a i n s t  whom i t i s  invoked,  
o n l y  if t h a t  p a r t y  f u r n i s h e s  t o  t h e  competent a u t h o r i t y  
where t h e  r e c o g n i t i o n  and enforcement i s  sought, p roo f  
t h a t :  

(a)  The p a r t i e s  t o  t h e  agreement r e f e r r e d  t o  i n  a r t i c l e  I1 
were, under t h e  law a p p l i c a b l e  t o  them, under  some 
i n c a p a c i t y ,  o r  t h e  s a i d  agreement i s  n o t  v a l i d  under 



t h e  law t o  which the  p a r t i e s  have subjected i t  or ,  
f a i l i n g  any i n d i c a t i o n  thereon, under t h e  law o f  t h e  
country  where t h e  award was made; o r  

(b) The p a r t y  against  whom t h e  award i s  invoked was n o t  
g iven proper  n o t i c e  o f  t h e  appointment o f  t h e  
a r b i t r a t o r  o r  o f  the  a r b i t r a t i o n  proceedings o r  was 
otherwise unable t o  present h i s  case; o r  

(c) The award deals w i t h  a  d i f f e r e n c e  n o t  contemplated by 
o r  no t  f a l l i n g  w i t h i n  t h e  terms o f  t h e  submission t o  
a r b i t r a t i o n ,  o r  i t  conta ins dec is ions on mat ters  
beyond t h e  scope o f  t h e  submission t o  a r b i t r a t i o n ,  
prov ided t h a t ,  i f  t h e  dec is ions on mat te r  submitted t o  
a r b i t r a t i o n  can be separated from those no t  so 
submitted, t h a t  p a r t  o f  t h e  award which conta ins 
dec is ions on mat ters  submitted t o  a r b i t r a t i o n  may be 
recognized and enforced; o r  

(d) The composit ion o f  t h e  a r b i t r a l  a u t h o r i t y  o r  t h e  
a r b i t r a l  procedure was no t  i n  accordance w i t h  t h e  
agreement o f  t h e  p a r t i e s ,  or ,  f a i l i n g  such agreement, 
was no t  i n  accordance w i t h  t h e  law o f  t h e  country  
where t h e  a r b i t r a t i o n  took place: o r  

(e) The award has n o t  y e t  become b ind ing  on t h e  p a r t i e s ,  
o r  has been se t  as ide o r  suspended by a competent 
a u t h o r i t y  o f  t h e  country  i n  which, o r  under t h e  law of 
which, t h a t  award was made. 

2. Recogni t ion and enforcement o f  an a r b i t r a l  award may a l s o  
be re fused i f  t h e  competent a u t h o r i t y  i n  t h e  coun t ry  where 
r e c o g n i t i o n  and enforcement i s  sought f i n d s  t h a t :  

(a) The sub jec t  ma t te r  o f  t h e  d i f f e r e n c e  i s  no t  capable of 
set t lement  by a r b i t r a t i o n  under t h e  law o f  t h a t  
country ;  o r  

(b) The r e c o g n i t i o n  o r  enforcement o f  t h e  award would be 
c o n t r a r y  t o  t h e  p u b l i c  p o l i c y  o f  t h a t  country .  

Article V I  

If an a p p l i c a t i o n  f o r  t h e  s e t t i n g  as ide o r  suspension o f  t h e  
award has been made t o  a  competent a u t h o r i t y  r e f e r r e d  t o  i n  
a r t i c l e  V ( 1 )  (e) , t h e  a u t h o r i t y  be fo re  which t h e  award i s  sought 
t o  be r e l i e d  upon may, i f  i t  considers i t  proper, ad journ t h e  
dec is ion  on t h e  enforcement o f  t h e  award and may a lso,  on t h e  
appl i c a t i o n  o f  t h e  p a r t y  c la im ing  enforcement o f  t h e  award, 
o rder  t h e  o t h e r  p a r t y  t o  g i v e  s u i t a b l e  s e c u r i t y .  
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Article VII 

1. The provisions of the present Convention shall not affect 
the validity of multilateral or bilateral agreements 
concerning the recognition and enforcement or arbitral 
awards entered into by the Contracting States nor deprive 
any interested party of any r i ght he may have to avail 
hi~self of an arbitral award in the manner and to the 
extent allowed by the law or the treaties of the country 
where such award is sought to be relied upon. 

2. The Geneva Protocol on Arbitration Clauses of 1923 and the 
Geneva Convention on the Execution of Foreign Arbitral 
Awards of 1927 shall cease to have effect between 
Contracting States on their becoming bound and to the 
extent that they become bound, by this Convention. 

Article VIII 

1. This Convention shall be open until 31 December 1958 for 
signature on behalf of any Member of the United Nations 
and also on behalf of any other State which is or 
hereafter becomes a member of any specialized agency of 
the United Nations , or which is or hereafter becomes a 
party to the Statute of the International Court of 
Justice, or any other State to which an invitation has 
been addressed by the General Assembly of the United 
Nations. 

z. This Convention shall be ratified and the instruments of 
ratification shall be deposited with the Secretary-General 
of the United Nations . 

Article IX 

1. This Convention shall be open for accession to all States 
referred to in article VIII. 

2. Accession shall be effected by the deposit of an 
instrument of accession with the Secretary-General of the 
United Nations . 

Article X 

1. Any State may , at the time of signature, ratification or 
accession , declare that th i s Convention shall extend to 
all or any of the territories for the international 
relations of which it is responsible. Such a declaration 



shall take effect when the Convention enters into force 
for the State concerned. 
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2. At any ti~ thereafter any such extension shall be made by 
notification addressed to the Secretary-General of the 
United Nations and shall take effect as fr~ the ninetieth 
day after the day of receipt by the Secretary-General of 
the United Nations of this notification, or as from the 
date of entry into force of the Convention for the State 
concerned, whichever is the later. 

3. With respect to those territories to which this Convention 
is not extended at the time of signature, ratification or 
accession, each State concerned shall consider the 
possibility of taking the necessary steps in order to 
extend the application of this Convention to such 
territories, subject, where necessary for constitutional 
reasons, to the consent of the Governments of such 
territories. 

Article XI 

In the case of a federal or non-unitary State, the following 
provisions shall apply: 

(a) With respect to those articles of this Convention that 
come within the legislative jurisdiction of the federal 
authority, the obligations of the federal Government shall 
to this extent be the same as those of Contracting States 
which are not federal States; 

(b) With respect to those articles of this Convention that 
come within the legislative jurisdiction of constituent 
states or provinces which are not, under the 
constitutional system of the federation, bound to take 
legislative action, the federal Government shall bring 
such articles with a favourable recommendation to the 
notice of the appropriate authorities of constituent 
states or provinces at the earliest possible moment; 

(c) A federal State Party to this Convention shall, at the 
request of any other Contracting State trans~itted through 
the Secretary-General of the United Nations, supply a 
statement of the law and practice of the federation and 
its constituent units in regard to any particular 
provision of this Convention, showing the extent to which 
effect has been given to that provision by legislative or 
other action . 



A r t i c l e  X I 1  

1. This Convention shall come into force on the ninetieth day 
following the date of deposit of the third instrument of 
ratification or accession. 

2. For each State ratifying or acceding to this Convention 
after the deposit of the third instrument of ratification 
or accession, this Convention shall enter into force on 
the ninetieth day after deposit by such State of its 
instrument of ratification or accession. 

A r t i c l e  XI11 

1. Any Contracting State may denounce this Convention by a 
written notification to the Secretary-General of the 
United Nations. Denunciation shall take effect one year 
after the day of receipt of the notification by the 
Secretary-General . 

2. Any State which has made a declaration or notification 
under article X  may, at any time thereafter, by 
notification to the Secretary-General of the United 
Nations, declare that this Convention shall cease to 
extend to the territory concerned one year after the date 
of the receipt of the notification by the Secretary- 
General. 

3. This Convention shall continue to be applicable to 
arbitral awards in respect of which recognition or 
enforcement proceedings have been instituted before the 
denunciation takes effect. 

A r t i c l e  XIV 

A Contracting State shall not be entitled to avail itself of 
the present Convention against other Contracting States except 
to the extent that it is itself bound to apply the Convention. 

A r t i c l e  XV 

The Secretary-General of the United Nations shall notify the 
States contemplated in article V I I I  of the following: 

(a) Signatures and ratifications in accordance with article 
V I I I ;  

(b) Accessions in accordance with article I X ;  



( c )  D e c l a r a t i o n s  and n o t i f i c a t i o n s  under a r t i c l e s  I, X and XI ;  

(d)  The da te  upon which t h i s  Convent ion e n t e r s  i n t o  f o r c e  i n  
accordance w i t h  a r t i c l e  X I  I; 

(e) Denunc ia t ions and n o t i f i c a t i o n s  i n  accordance w i t h  a r t i c l e  
X I I I .  

A r t i c l e  X V I  

1. Th is  Convent ion, o f  which t h e  Chinese, Eng l i sh ,  French, 
Russian and Spanish t e x t s  s h a l l  be e q u a l l y  a u t h e n t i c ,  
s h a l l  be depos i ted i n  t h e  a rch i ves  o f  t h e  Un i ted  Nat ions.  

2. The Secretary-General  o f  t h e  Un i ted  Na t ions  s h a l l  t r a n s m i t  
a  c e r t i f i e d  copy o f  t h i s  Convent ion t o  t h e  S ta tes  
contemplated i n  a r t i c l e  V I I I .  

SCHEDULE 2 

UNCITRAL MODEL LAW ON INTERNATIONAL 
COMHERCIAL ARBITRATION 

(As adopted by the United Nations Commission on 
International Trade Law on 21 June 1985) 

CHAPTER I 

GENERAL PROVISIONS 

A r t i c l e  1. Scope of application 

(1) Th i s  Law a p p l i e s  t o  i n t e r n a t i o n a l  commercial a r b i t r a t i o n ,  
s u b j e c t  t o  any agreement i n  f o r c e  between t h i s  S t a t e  and 
any o t h e r  S t a t e  o r  S ta tes .  

(2)  The p r o v i s i o n s  o f  t h i s  Law, except a r t i c l e s  8, 9, 35 and 
36, app ly  o n l y  i f  t h e  p l a c e  o f  a r b i t r a t i o n  i s  i n  t h e  
t e r r i t o r y  o f  t h i s  S ta te .  

(3) An a r b i t r a t i o n  i s  i n t e r n a t i o n a l  i f :  

(a) t h e  p a r t i e s  t o  an a r b i t r a t i o n  agreement have, a t  t h e  
t i m e  o f  t h e  conc lus ion  o f  t h a t  agreement, t h e i r  p laces 
o f  bus iness i n  d i f f e r e n t  Sta tes ;  o r  



(b) one o f  t h e  f o l l o w i n g  p laces  i s  s i t u a t e d  o u t s i d e  t h e  
S t a t e  i n  wh ich  t h e  p a r t i e s  have t h e i r  p l aces  of  
bus iness:  

( i )  t h e  p l a c e  o f  a r b i t r a t i o n  i f  determined i n ,  o r  
pursuant  t o ,  t h e  a r b i t r a t i o n  agreement; 

( i i )  any p l a c e  where a  s u b s t a n t i a l  p a r t  o f  t h e  
o b l i g a t i o n s  o f  t h e  commercial r e l a t i o n s h i p  i s  t o  
be per formed o r  t h e  p l a c e  w i t h  wh ich  t h e  
sub jec t -ma t te r  o f  t h e  d i s p u t e  i s  most c l o s e l y  
connected; o r  

( c )  t h e  p a r t i e s  have e x p r e s s l y  agreed t h a t  t h e  s u b j e c t -  
m a t t e r  o f  t h e  a r b i t r a t i o n  agreement r e l a t e s  t o  more 
than  one c o u n t r y .  

(4)  For t h e  purposes o f  paragraph (3 )  o f  t h i s  a r t i c l e :  

(a) if a  p a r t y  has more than  one p l a c e  o f  bus iness,  t h e  
p l a c e  o f  bus iness i s  t h a t  wh ich  has t h e  c l o s e s t  
r e l a t i o n s h i p  t o  t h e  a r b i t r a t i o n  agreement; 

(b )  if a  p a r t y  does n o t  have a  p l a c e  o f  bus iness,  
r e f e r e n c e  i s  t o  be made t o  h i s  h a b i t u a l  res idence.  

(5)  Th i s  Law s h a l l  n o t  a f f e c t  any o t h e r  law o f  t h i s  S t a t e  by  
v i r t u e  o f  wh ich  c e r t a i n  d i s p u t e s  may n o t  be submi t t ed  t o  
a r b i t r a t i o n  o r  may be submi t t ed  t o  a r b i t r a t i o n  o n l y  
acco rd ing  t o  p r o v i s i o n s  o t h e r  t han  those  o f  t h i s  Law. 

Article 2. Definitions and rules of interpretation 

For  t h e  purposes o f  t h i s  Law: 

(a )  " a r b i t r a t i o n "  means any a r b i t r a t i o n  whether  o r  n o t  
admin i s te red  by a  permanent a r b i t r a l  i n s t i t u t i o n ;  

(b) " a r b i t r a l  t r i b u n a l "  means a  s o l e  a r b i t r a t o r  o r  a  panel  
o f  a r b i t r a t o r s ;  

( c )  " c o u r t "  means a  body o r  organ o f  t h e  j u d i c i a l  system 
o f  a  S t a t e :  

( d )  where a  p r o v i s i o n  o f  t h i s  Law, except  a r t i c l e  28, 
leaves t h e  p a r t i e s  f r e e  t o  determine a  c e r t a i n  i ssue ,  
such freedom i n c l u d e s  t h e  r i g h t  o f  t h e  p a r t i e s  t o  
a u t h o r i z e  a  t h i r d  p a r t y ,  i n c l u d i n g  an i n s t i t u t i o n ,  t o  
make t h a t  de te rm ina t i on ;  



(e) where a provision of this Law refers to the fact that 
the parties have agreed or that they may agree or in 
any other way refers to an agreement of the parties, 
such agreement includes any arbitration rules referred 
to in that agreement; 

(f) where a provision of this Law, other than in articles 
25(a) and 32(2) (a), refers to a claim, it also applies 
to a counter-claim, and where it refers to a defence, 
it also applies to a defence to such counter-claim. 

Article 3 .  Receipt of written communications 

(1)  Unless otherwise agreed by the parties: 

(a) any written communication is deemed to have been 
received if it is delivered to the addressee 
personally or if it is delivered at his place of 
business, habitual residence or mailing address; if 
none of these can be found after making a reasonable 
inquiry, a written communication is deemed to have 
been received if it is sent to the addressee's last- 
known place of business, habitual residence or mailing 
address by registered letter or any other means which 
provides a record of the attempt to deliver it; 

(b) the communication is deemed to have been received on 
the day it is so delivered. 

(2) The provisions of this article do not apply to 
communications in court proceedings. 

Article 4 .  Waiver of right to object 

A party who knows that any provision of this Law from which the 
parties may derogate or any requirement under the arbitration 
agreement has not been complied with and yet proceeds with the 
arbitration without stating his objection to such non- 
compliance without undue delay or, if a time-1 imit is provided 
therefor, within such period of time, shall be deemed to have 
waived his right to object. 

Article 5. Extent of court intervention 

In matters governed by this Law, no court shall intervene 
except where so provided in this Law. 



A r t i c l e  6.  Court or other authority for certain functions of 
arbitrat ion assistance and supervision 

The f u n c t i o n s  r e f e r r e d  t o  i n  a r t i c l e s  11 (3 ) ,  11 (4 ) ,  13(3) ,  14, 
16 (3)  and 34 (2)  s h a l l  be per formed by . . . . . . . . . . . . . . . . . . . . . . . 
(Each s t a t e  e n a c t i n g  t h i s  model law s p e c i f i e s  t h e  c o u r t ,  c o u r t s  
o r ,  where r e f e r r e d  t o  t h e r e i n ,  o t h e r  a u t h o r i t y  competent t o  
per form these  f u n c t i o n s  .) 

CHAPTER I 1  

ARBITRATION AGREEMENT 

A r t i c l e  7 .  Definition and form of arbitration agreement 

(1 )  " A r b i t r a t i o n  agreement" i s  an agreement by t h e  p a r t i e s  t o  
submit  t o  a r b i t r a t i o n  a l l  o r  c e r t a i n  d i s p u t e s  wh ich have 
a r i s e n  o r  wh ich  may a r i s e  between them i n  r e s p e c t  of  a  
d e f i n e d  l e g a l  r e l a t i o n s h i p ,  whether  c o n t r a c t u a l  o r  no t .  
An a r b i t r a t i o n  agreement may be i n  t h e  f o rm o f  an 
a r b i t r a t i o n  c l a u s e  i n  a  c o n t r a c t  o r  i n  t h e  f o rm o f  a  
separa te  agreement. 

( 2 )  The a r b i t r a t i o n  agreement s h a l l  be  i n  w r i t i n g .  An 
agreement i s  i n  w r i t i n g  i f  i t  i s  con ta ined  i n  a  document 
s igned by  t h e  p a r t i e s  o r  i n  an exchange o f  l e t t e r s ,  t e l e x ,  
te legrams o r  o t h e r  means o f  te lecommunicat ion  wh ich 
p r o v i d e  a  r e c o r d  o f  t h e  agreement, o r  i n  an exchange o f  
s ta tements  o f  c l a i m  and defence i n  wh ich  t h e  e x i s t e n c e  o f  
an agreement i s  a l l e g e d  by one p a r t y  and n o t  den ied by 
another .  The r e f e r e n c e  i n  a  c o n t r a c t  t o  a  document 
c o n t a i n i n g  an a r b i t r a t i o n  c l a u s e  c o n s t i t u t e s  an 
a r b i t r a t i o n  agreement p r o v i d e d  t h a t  t h e  c o n t r a c t  i s  i n  
w r i t i n g  and t h e  r e f e r e n c e  i s  such as t o  make t h a t  c l a u s e  
p a r t  o f  t h e  c o n t r a c t .  

A r t i c l e  8. Arbitration agreement and substantive claim before 
court 

(1) A  c o u r t  b e f o r e  wh ich  an a c t i o n  i s  b rough t  i n  a  m a t t e r  
which i s  t h e  s u b j e c t  o f  an a r b i t r a t i o n  agreement s h a l l ,  i f  
a  p a r t y  t o  reques ts  n o t  l a t e r  t h a n  when s u b m i t t i n g  h i s  
f i r s t  s ta tement  on t h e  substance o f  t h e  d i s p u t e ,  r e f e r  t h e  
p a r t i e s  t o  a r b i t r a t i o n  un less  i t  f i n d s  t h a t  t h e  agreement 
i s  n u l l  and v o i d ,  i n o p e r a t i v e  o r  i ncapab le  o f  be ing  
performed . 

(2)  Where an a c t i o n  r e f e r r e d  t o  i n  paragraph (1 )  o f  t h i s  
a r t i c l e  has been b rough t ,  a r b i t r a l  p roceed ings may 



n e v e r t h e l e s s  be commenced o r  cont inued,  and an award may 
be made, w h i l e  t h e  i s s u e  i s  pend ing b e f o r e  t h e  c o u r t .  

A r t i c l e  9 .  Arbitration agreement and interim measures by court 

It i s  n o t  i n c o m p a t i b l e  w i t h  an a r b i t r a t i o n  agreement f o r  a  
p a r t y  t o  reques t ,  b e f o r e  o r  d u r i n g  a r b i t r a l  p roceed ings,  from a  
c o u r t  an i n t e r i m  measure o f  p r o t e c t i o n  and f o r  a  c o u r t  t o  g r a n t  
such measure. 

CHAPTER I11 

COMPOSIT ION O F  ARBITRAL T R I B U N A L  

A r t i c l e  10. Number of arbitrators 

(1 )  The p a r t i e s  a r e  f r e e  t o  determine t h e  number o f  
a r b i t r a t o r s .  

( 2 )  F a i l i n g  such de te rm ina t i on ,  t h e  number o f  a r b i t r a t o r s  
s h a l l  be t h r e e .  

A r t i c l e  11. Appointment of arbitrators 

(1) No person s h a l l  be p rec luded  by  reason o f  h i s  n a t i o n a l i t y  
f rom a c t i n g  as an a r b i t r a t o r ,  un less  o t h e r w i s e  agreed by  
t h e  p a r t i e s .  

(2) The p a r t i e s  a r e  f r e e  t o  agree on a  p rocedu re  o f  a p p o i n t i n g  
t h e  a r b i t r a t o r  o r  a r b i t r a t o r s ,  s u b j e c t  t o  t h e  p r o v i s i o n s  
o f  paragraphs (4) and ( 5 )  o f  t h i s  a r t i c l e .  

( 3 )  Fa i  1 i ng such agreement, 

(a) i n  an a r b i t r a t i o n  w i t h  t h r e e  a r b i t r a t o r s ,  each p a r t y  
s h a l l  appo in t  one a r b i t r a t o r ,  and t h e  two a r b i t r a t o r s  
t hus  appo in ted s h a l l  appo in t  t h e  t h i r d  a r b i t r a t o r ;  if 
a  p a r t y  f a i l s  t o  a p p o i n t  t h e  a r b i t r a t o r  w i t h i n  t h i r t y  
days o f  r e c e i p t  o f  a  reques t  t o  do so f rom t h e  o t h e r  
p a r t y ,  o r  if t h e  two a r b i t r a t o r s  f a i l  t o  agree on t h e  
t h i r d  a r b i t r a t o r  w i t h i n  t h i r t y  days o f  t h e i r  
appointment,  t h e  appointment s h a l l  be made, upon 
reques t  o f  a  p a r t y ,  b y  t h e  c o u r t  o r  o t h e r  a u t h o r i t y  
s p e c i f i e d  i n  a r t i c l e  6; 

(b) i n  an a r b i t r a t i o n  w i t h  a  s o l e  a r b i t r a t o r ,  if t h e  
p a r t i e s  a r e  unab le  t o  agree on t h e  a r b i t r a t o r ,  he 



shall be appointed, upon request of a party, by the 
court or other authority specified in article 6. 

(4)  Where under an appointment procedure agreed upon by the 
parties , 

(a) a party fai 1s to act as required under such procedure, 
or 

(b) the parties, or two arbitrators, are unable to reach 
an agreement expected of them under such procedure, or 

(c) a third party, including an institution, fails to 
perform any function entrusted to it under such 
procedure, 

any party may request the court or other authority 
specified in article 6 to take the necessary measure, 
unless the agreement on the appointment procedure provides 
other means for securing the appointment. 

(5) A decision on a matter entrusted by paragraph (3) or (4) 
of this article to the court or other authority specified 
in article 6 shall be subject to no appeal. The court or 
other authority, in appointing an arbitrator, shall have 
due regard to any qualifications required of the 
arbitrator by the agreement of the parties and to such 
considerations as are likely to secure the appointment of 
an independent and impartial arbitrator and, in the case 
of a sole third arbitrator, shall take into account as 
well the advisability of appointing an arbitrator of a 
nationality other than those of the parties. 

Article 12. Grounds for challenge 

(1) When a person is approached in connection with his 
possible appointment as an arbitrator, he shall disclose 
any circumstances likely to give rise to justifiable 
doubts as to his impartiality or independence. An 
arbitrator, from the time of his appointment and 
throughout the arbitral proceedings, shall without delay 
disclose any such circumstances to the parties unless they 
have already been informed of them by him. 

(2) An arbitrator may be challenged only if circumstances 
exist that give rise to justifiable doubts as to his 
impartiality or independence, or if he does not possess 
qualifications agreed to by the parties. A party may 
challenge an arbitrator appointed by him, or in whose 
appointment he has participated, only for reasons of which 
he becomes aware after the appointment has been made. 



A r t i c l e  13. Chal 1 enge procedure 

(1) The parties are free to agree on a procedure for 
challenging an arbitrator, subject to the provisions of 
paragraph (3) of this article. 

(2) Fai 1 ing such agreement, a party who intends to challenge 
an arbitrator shall, within fifteen days after becoming 
aware of the constitution of the arbitral tribunal or 
after becoming aware of any circumstances referred to in 
article 12(2) ,  send a written statement of the reasons for 
the challenge to the arbitral tribunal. Unless the 
challenged arbitrator withdraws from his office or the 
other party agrees to the challenge, the arbitral tribunal 
shall decide on the challenge. 

(3) If a challenge under any procedure agreed upon by the 
parties or under the procedure of paragraph (2) of this 
article is not successful, the challenging party may 
request, within thirty days after having received notice 
of the decision rejecting the challenge, the court or 
other authority specified in article 6 to decide on the 
challenge, which decision shall be subject to no appeal; 
while such a request is pending, the arbitral tribunal, 
including the challenged arbitrator, may continue the 
arbitral proceedings and make an award. 

A r t i c l e  14. Failure or impossibility to act 

(1) If an arbitrator becomes de jure or de facto unable to 
perform his functions or for other reasons fails to act 
without undue delay, his mandate terminates if he 
withdraws from his office or if the parties agree on the 
termination. Otherwise, if a controversy remains 
concerning any of these grounds, any party may request the 
court or other authority specified in article 6 to decide 
on the termination of the mandate, which decision shall be 
subject to no appeal. 

(2) If, under this article or article 13(2) ,  an arbitrator 
withdraws from his office or a party agrees to the 
termination of the mandate of an arbitrator, this does not 
imply acceptance of the validit of any ground referred to 
in this article or article 12(2J. 



A r t i c l e  15. Appointment of substitute arbitrator 

Where t h e  mandate o f  an a r b i t r a t o r  t e r m i n a t e s  under  a r t i c l e  13 
o r  14 o r  because o f  h i s  w i t hd rawa l  f rom o f f i c e  f o r  any o t h e r  
reason o r  because of  t h e  r e v o c a t i o n  o f  h i s  mandate by agreement 
o f  t h e  p a r t i e s  o r  i n  any o t h e r  case o f  t e r m i n a t i o n  of  h i s  
mandate, a  s u b s t i t u t e  a r b i t r a t o r  s h a l l  be appo in ted  acco rd ing  
t o  t h e  r u l e s  t h a t  were a p p l i c a b l e  t o  t h e  appo in tment  of t h e  
a r b i t r a t o r  be ing  rep laced .  

CHAPTER I V  

J U R I S D I C T I O N  OF ARBITRAL TRIBUNAL 

A r t i c l e  16. Competence of arbitral tribunal to rule on its 
jurisdiction 

(1) The a r b i t r a l  t r i b u n a l  may r u l e  on i t s  own j u r i s d i c t i o n ,  
i n c l u d i n g  any o b j e c t i o n s  w i t h  r e s p e c t  t o  t h e  e x i s t e n c e  o r  
v a l i d i t y  o f  t h e  a r b i t r a t i o n  agreement. For  t h a t  purpose, 
an a r b i t r a t i o n  c l a u s e  which forms p a r t  o f  a  c o n t r a c t  s h a l l  
be t r e a t e d  as an agreement independent o f  t h e  o t h e r  te rms 
o f  t h e  c o n t r a c t .  A d e c i s i o n  by t h e  a r b i t r a l  t r i b u n a l  t h a t  
t h e  c o n t r a c t  i s  n u l l  and v o i d  s h a l l  n o t  e n t a i l  ipso jure 
t h e  i n v a l i d i t y  o f  t h e  a r b i t r a t i o n  c l ause .  

(2) A p l e a  t h a t  t h e  a r b i t r a l  t r i b u n a l  does n o t  have 
j u r i s d i c t i o n  s h a l l  be r a i s e d  n o t  l a t e r  t han  t h e  submiss ion 
of  t h e  s ta tement  o f  defence. A p a r t y  i s  n o t  p rec luded  
f rom r a i s i n g  such a  p l e a  by t h e  f a c t  t h a t  he has 
appo in ted,  o r  p a r t i c i p a t e d  i n  t h e  appo in tment  of  an 
a r b i t r a t o r .  A p l e a  t h a t  t h e  a r b i t r a l  t r i b u n a l  i s  
exceeding t h e  scope o f  i t s  a u t h o r i t y  s h a l l  be r a i s e d  as 
soon as t h e  m a t t e r  a l l e g e d  t o  be beyond t h e  scope o f  i t s  
a u t h o r i t y  i s  r a i s e d  d u r i n g  t h e  a r b i t r a l  p roceed ings.  The 
a r b i t r a l  t r i b u n a l  may, i n  e i t h e r  case, admi t  a  l a t e r  p l e a  
if i t  c o n s i d e r s  t h e  d e l a y  j u s t i f i e d .  

(3)  The a r b i t r a l  t r i b u n a l  may r u l e  on a  p l e a  r e f e r r e d  t o  i n  
paragraph (2) o f  t h i s  a r t i c l e  e i t h e r  as a  p r e l  i m i n a r y  
ques t i on  o r  i n  an award on t h e  m e r i t s .  I f  t h e  a r b i t r a l  
t r i b u n a l  r u l e s  as a  p r e l i m i n a r y  q u e s t i o n  t h a t  i t  has 
j u r i s d i c t i o n ,  any p a r t y  may reques t ,  w i t h i n  t h i r t y  days 
a f t e r  hav ing  r e c e i v e d  n o t i c e  o f  t h a t  r u l i n g ,  t h e  c o u r t  
s p e c i f i e d  i n  a r t i c l e  6 t o  dec ide  t h e  m a t t e r ,  wh ich  
d e c i s i o n  s h a l l  be s u b j e c t  t o  no appeal ;  w h i l e  such a  
reques t  i s  pending, t h e  a r b i t r a l  t r i b u n a l  may c o n t i n u e  t h e  
a r b i t r a l  p roceed ings and make an award. 



A r t i c l e  17. Power of arbitrol tribunal to order interim 
measures 

Unless o the rw ise  agreed by t h e  p a r t i e s ,  t h e  a r b i t r a l  t r i b u n a l  
may, a t  t h e  reques t  o f  a  p a r t y ,  o r d e r  any p a r t y  t o  t a k e  such 
i n t e r i m  measure o f  p r o t e c t i o n  as t h e  a r b i t r a l  t r i b u n a l  may 
c o n s i d e r  necessary  i n  respec t  o f  t h e  s u b j e c t - m a t t e r  o f  t h e  
d i spu te .  The a r b i t r a l  t r i b u n a l  may r e q u i r e  any p a r t y  t o  
p r o v i d e  a p p r o p r i a t e  s e c u r i t y  i n  connec t i on  w i t h  such measure. 

CHAPTER V 

CONDUCT OF ARBI'TRAL PROCEEDINGS 

A r t i c l e  18. Equal treatment of parties 

The p a r t i e s  s h a l l  be t r e a t e d  w i t h  e q u a l i t y  and each p a r t y  s h a l l  
be g i v e n  a  f u l l  o p p o r t u n i t y  o f  p r e s e n t i n g  h i s  case. 

A r t i c l e  19. Determination of rules of procedure 

(1) Sub jec t  t o  t h e  p r o v i s i o n s  o f  t h i s  Law, t h e  p a r t i e s  a r e  
f r e e  t o  agree on t h e  procedure  t o  be f o l l o w e d  by t h e  
a r b i t r a l  t r i b u n a l  i n  conduc t i ng  t h e  proceed ings.  

(2) F a i l i n g  such agreement, t h e  a r b i t r a l  t r i b u n a l  may, s u b j e c t  
t o  t h e  p r o v i s i o n s  o f  t h i s  Law, conduct t h e  a r b i t r a t i o n  i n  
such manner as i t  cons ide rs  app rop r i a te .  The power 
c o n f e r r e d  upon t h e  a r b i t r a l  t r i b u n a l  i n c l u d e s  t h e  power t o  
determine t h e  a d m i s s i b i l i t y ,  re levance,  m a t e r i a l i t y  and 
we igh t  o f  any evidence. 

A r t i c l e  20. Place of arbitration 

(1) The p a r t i e s  a r e  f r e e  t o  agree on t h e  p l a c e  o f  a r b i t r a t i o n .  
F a i l i n g  such agreement, t h e  p l a c e  o f  a r b i t r a t i o n  s h a l l  be 
determined by t h e  a r b i t r a l  t r i b u n a l  hav ing  rega rd  t o  t h e  
c i rcumstances o f  t h e  case, i n c l u d i n g  t h e  convenience of  
t h e  p a r t i e s .  

(2) No tw i ths tand ing  t h e  p r o v i s i o n s  o f  paragraph (1) o f  t h i s  
a r t i c l e ,  t h e  a r b i t r a l  t r i b u n a l  may, un less  o t h e r w i s e  
agreed by t h e  p a r t i e s ,  meet a t  any p l a c e  i t  cons ide rs  
a p p r o p r i a t e  f o r  consu l  t a t i o n  among i t s  members, f o r  
h e a r i n g  w i tnesses,  e x p e r t s  o r  t h e  p a r t i e s ,  o r  f o r  
i n s p e c t i o n  o f  goods, o t h e r  p r o p e r t y  o r  documents. 



Article 21. Commencement of a r b i t r o l  p roceedings 

Unless o the rw ise  agreed by t h e  p a r t i e s ,  t h e  a r b i t r a l  
proceedings i n  respec t  o f  a p a r t i c u l a r  d i s p u t e  commence on t h e  
da te  on which a reques t  f o r  t h a t  d i s p u t e  t o  be r e f e r r e d  t o  
a r b i t r a t i o n  i s  r e c e i v e d  by t h e  respondent.  

Article 22. Language 

(1) The p a r t i e s  a r e  f r e e  t o  agree on t h e  language o r  languages 
t o  be used i n  t h e  a r b i t r a l  proceedings. F a i l i n g  such 
agreement, t h e  a r b i t r a l  t r i b u n a l  s h a l l  determine t h e  
language o r  languages t o  be used i n  t h e  proceedings. Th i s  
agreement o r  de te rm ina t i on ,  un less  o the rw ise  s p e c i f i e d  
t h e r e i n ,  s h a l l  app ly  t o  any w r i t t e n  statement by a p a r t y ,  
any hea r ing  and any award, d e c i s i o n  o r  o t h e r  communication 
by t h e  a r b i t r a l  t r i b u n a l .  

(2) The a r b i t r a l  t r i b u n a l  may o r d e r  t h a t  any documentary 
evidence s h a l l  be accompanied by a t r a n s l a t i o n  i n t o  t h e  
language o r  languages agreed upon by t h e  p a r t i e s  o r  
determined by t h e  a r b i t r a l  t r i b u n a l .  

Article 23. Statements of c l a i m  and defence 

(1)  W i t h i n  t h e  p e r i o d  o f  t i m e  agreed by t h e  p a r t i e s  o r  
determined by t h e  a r b i t r a l  t r i b u n a l ,  t h e  c l a i m a n t  s h a l l  
s t a t e  t h e  f a c t s  suppor t i ng  h i s  c la im ,  t h e  p o i n t s  a t  i ssue  
and t h e  r e 1  i e f  o r  remedy sought,  and t h e  respondent s h a l l  
s t a t e  h i s  defence i n  respec t  o f  t hese  p a r t i c u l a r s ,  un less  
t h e  p a r t i e s  have o the rw ise  agreed as t o  t h e  r e q u i r e d  
elements o f  such statements.  The p a r t i e s  may submi t  w i t h  
t h e i r  s ta tements  a l l  documents they  cons ide r  t o  be 
r e l e v a n t  o r  may add a r e f e r e n c e  t o  t h e  documents o r  o t h e r  
evidence they  w i l l  submit .  

(2)  Unless o the rw ise  agreed by t h e  p a r t i e s ,  e i t h e r  p a r t y  may 
amend o r  supplement h i s  c l a i m  o r  defence d u r i n g  t h e  course 
of  t h e  a r b i t r a l  proceedings, un less  t h e  a r b i t r a l  t r i b u n a l  
cons ide rs  i t  i n a p p r o p r i a t e  t o  a1 low such amendment hav ing  
rega rd  t o  t h e  de lay  i n  making it. 

Article 24. Hear ings and w r i t t e n  proceedings 

(1) Subject  t o  any c o n t r a r y  agreement by t h e  p a r t i e s ,  t h e  
a r b i t r a l  t r i b u n a l  s h a l l  dec ide whether t o  h o l d  o r a l  
hear ings f o r  t h e  p r e s e n t a t i o n  o f  ev idence o r  f o r  o r a l  
argument, o r  whether t h e  proceedings s h a l l  be conducted on 
t h e  b a s i s  o f  documents and o t h e r  m a t e r i a l s .  However, 



un less  t h e  p a r t i e s  have agreed t h a t  no hea r i ngs  s h a l l  be 
he ld ,  t h e  a r b i t r a l  t r i b u n a l  s h a l l  h o l d  such hea r i ngs  a t  an 
a p p r o p r i a t e  s tage  o f  t h e  proceed ings,  i f  so requested by a  
p a r t y .  

(2) The p a r t i e s  s h a l l  be g i ven  s u f f i c i e n t  advance n o t i c e  o f  
any h e a r i n g  and o f  any meet ing  o f  t h e  a r b i t r a l  t r i b u n a l  
f o r  t h e  purposes o f  i n s p e c t i o n  o f  goods, o t h e r  p r o p e r t y  o r  
documents. 

(3) A1 1 s ta tements ,  documents o r  o t h e r  i n f o r m a t i o n  s u p p l i e d  t o  
t h e  a r b i t r a l  t r i b u n a l  by one p a r t y  s h a l l  be  communicated 
t o  t h e  o t h e r  p a r t y .  A l s o  any e x p e r t  t r i b u n a l  o r  
e v i d e n t i a r y  document on which t h e  a r b i t r a l  t r i b u n a l  may 
r e l y  i n  making i t s  d e c i s i o n  s h a l l  be communicated t o  t h e  
p a r t i e s .  

Article 25.  Defaul t  of a  p a r t y  

Unless o the rw ise  agreed by t h e  p a r t i e s ,  i f ,  w i t h o u t  showing 
s u f f i c i e n t  cause. 

(a) t h e  c l a i m a n t  f a i l s  t o  communicate h i s  s ta tement  o f  
c l a i m  i n  accordance w i t h  a r t i c l e  2 3 ( 1 ) ,  t h e  a r b i t r a l  
t r i b u n a l  s h a l l  t e r m i n a t e  t h e  proceed ings;  

(b) t h e  respondent f a i l s  t o  communicate h i s  s ta temen t  o f  
de fence i n  accordance w i t h  a r t i c l e  23 ( I ) ,  t h e  a r b i t r a l  
t r i b u n a l  s h a l l  c o n t i n u e  t h e  proceed ings w i t h o u t  
t r e a t i n g  such f a i l u r e  i n  i t s e l f  as an admiss ion of  t h e  
c l a i m a n t ' s  a1 l e g a t i o n s ;  

( c )  any p a r t y  f a i l s  t o  appear a t  a  h e a r i n g  o r  t o  produce 
documentary evidence, t h e  a r b i t r a l  t r i b u n a l  may 
c o n t i n u e  t h e  proceed ings and make t h e  award on t h e  
e v i  dence b e f o r e  i t  . 

Article 26. E x p e r t  appo in ted  b y  a r b i t r a l  t r i b u n a l  

(1)  Un less  o t h e r w i s e  agreed by t h e  p a r t i e s ,  t h e  a r b i t r a l  
t r i b u n a l  

(a )  may appo in t  one o r  more e x p e r t s  t o  r e p o r t  t o  i t  on 
s p e c i f i c  i s sues  t o  be determined by t h e  a r b i t r a l  
t r i b u n a l  ; 

(b)  may r e q u i r e  a  p a r t y  t o  g i v e  t h e  e x p e r t  any r e l e v a n t  
i n f o r m a t i o n  o r  t o  produce, o r  t o  p r o v i d e  access t o ,  
any r e l e v a n t  documents, goods o r  o t h e r  p r o p e r t y  f o r  
h i s  i n s p e c t i o n .  



(2) Unless otherwise agreed by the parties, if a party so 
requests or if the arbitral tribunal considers it 
necessary, the expert shall, after delivery of his written 
or oral report, participate in a hearing where the parties 
have the opportunity to put questions to him and to 
present expert witnesses in order to testify on the points 
at issue. 

Article 27. Court assistance in taking evidence 

The arbitral tribunal or a party with the approval of the 
arbitral tribunal may request from a competent court of this 
State assistance in taking evidence. The court may execute the 
request within its competence and according to its rules on 
taking evidence. 

CHAPTER VI 

MAKING OF AWARD AND TERMINATION OF PROCEEDINGS 

Article 28. Rules applicable to substance of dispute 

(1) The arbitral tribunal shall decide the dispute in 
accordance with such rules of law as are chosen by the 
parties as applicable to the substance of the dispute. 
Any designation of the law or legal system of a given 
State shall be construed, unless otherwise expressed, as 
directly referring to the substantive law of that State 
and not to its conflict of laws rules. 

(2) Failing any designation by the parties, the arbitral 
tribunal shall apply the law determined by the conflict of 
laws rules which it considers applicable. 

(3) The arbitral tribunal shall decide ex aequo et bono or as 
amiable compositeur only if the parties have expressly 
authorized it to do so. 

(4) In all cases, the arbitral tribunal shall decide in 
accordance with the terms of the contract and shall take 
into account the usages of the trade applicable to the 
transaction. 

Article 29. Decision making by panel of arbitrators 

In arbitral proceedings with more than one arbitrator, any 
decision of the arbitral tribunal shall be made, unless 



o the rw ise  agreed by t h e  p a r t i e s ,  by a m a j o r i t y  o f  a l l  i t s  
members. However, ques t i ons  o f  procedure may be decided by a 
p r e s i d i n g  a r b i t r a t o r ,  if so au tho r i zed  by t h e  p a r t i e s  o r  a l l  
members o f  t h e  a r b i t r a l  t r i b u n a l .  

Article 30. Settlement 

(1) I f ,  d u r i n g  a r b i t r a l  proceedings, t h e  p a r t i e s  s e t t l e  t h e  
d i s p u t e ,  t h e  a r b i t r a l  t r i b u n a l  s h a l l  t e r m i n a t e  t h e  
proceedings and, i f  requested by t h e  p a r t i e s  and n o t  
o b j e c t e d  t o  by t h e  a r b i t r a l  t r i b u n a l ,  reco rd  t h e  
se t t l emen t  i n  t h e  form o f  an a r b i t r a l  award on agreed 
terms. 

(2) An award on agreed terms s h a l l  be made i n  accordance w i t h  
t h e  p r o v i s i o n s  o f  a r t i c l e  31 and s h a l l  s t a t e  t h a t  i t  i s  an 
award. Such an award has t h e  same s t a t u s  and e f f e c t  as 
any o t h e r  award on t h e  m e r i t s  o f  t h e  case. 

Article 31. Form and contents of award 

(1) The award s h a l l  be made i n  w r i t i n g  and s h a l l  be signed by 
t h e  a r b i t r a t o r  o r  a r b i t r a t o r s .  I n  a r b i t r a l  p roceedings 
w i t h  more than  one a r b i t r a t o r ,  t h e  s i g n a t u r e s  o f  t h e  
m a j o r i t y  o f  a l l  members o f  t h e  a r b i t r a l  t r i b u n a l  s h a l l  
s u f f i c e ,  p rov ided  t h a t  t h e  reason f o r  any o m i t t e d  
s i g n a t u r e  i s  s ta ted .  

(2) The award s h a l l  s t a t e  t h e  reasons upon which i t  i s  based, 
un less t h e  p a r t i e s  have agreed t h a t  no reasons a r e  t o  be 
g i v e n  o r  t h e  award i s  an award on agreed terms under 
a r t i c l e  30. 

(3) The award s h a l l  s t a t e  i t s  da te  and t h e  p l a c e  o f  
a r b i t r a t i o n  as determined i n  accordance w i t h  a r t i c l e  
20 (1 ) .  The award s h a l l  be deemed t o  have been made a t  
t h a t  p lace .  

(4) A f t e r  t h e  award i s  made, a copy s igned by t h e  a r b i t r a t o r s  
i n  accordance w i t h  paragraph (1) o f  t h i s  a r t i c l e  s h a l l  be 
d e l i v e r e d  t o  each p a r t y .  

Article 32. Termination of proceedings 

(1) The a r b i t r a l  proceedings a re  te rm ina ted  by t h e  f i n a l  award 
o r  by an o r d e r  of  t h e  a r b i  t r a l  t r i b u n a l  i n  accordance w i t h  
paragraph (2)  o f  t h i s  a r t i c l e .  



(2) The a r b i t r a l  t r i b u n a l  s h a l l  i s s u e  an o r d e r  f o r  t h e  
t e r m i n a t i o n  o f  t h e  a r b i t r a l  p roceed ings when 

(a )  t h e  c l a i m a n t  w i thdraws h i s  c l a i m ,  un less  t h e  
respondent o b j e c t s  t h e r e t o  and t h e  a r b i t r a l  t r i b u n a l  
recogn izes  a  l e g i t i m a t e  i n t e r e s t  on h i s  p a r t  i n  
o b t a i n i n g  a  f i n a l  s e t t l e m e n t  o f  t h e  d i s p u t e ;  

( b )  t h e  p a r t i e s  agree on t h e  t e r m i n a t i o n  o f  t h e  
proceedings; 

(c )  t h e  a r b i t r a l  t r i b u n a l  f i n d s  t h a t  t h e  c o n t i n u a t i o n  o f  
t h e  proceed ings has f o r  any o t h e r  reason become 
unnecessary o r  imposs ib le .  

( 3 )  The mandate o f  t h e  a r b i t r a l  t r i b u n a l  t e r m i n a t e s  w i t h  t h e  
t e r m i n a t i o n  o f  t h e  a r b i t r a l  p roceed ings,  s u b j e c t  t o  t h e  
p r o v i s i o n s  o f  a r t i c l e s  33 and 34 (4 ) .  

A r t i c l e  33. C o r r e c t i o n  and i n t e r p r e t a t i o n  of award; a d d i t i o n a l  
award 

(1) W i t h i n  t h i r t y  days o f  r e c e i p t  o f  t h e  award, u n l e s s  ano the r  
p e r i o d  o f  t i m e  has been agreed upon by t h e  p a r t i e s :  

( a )  a  p a r t y ,  w i t h  n o t i c e  t o  t h e  o t h e r  p a r t y ,  may reques t  
t h e  a r b i t r a l  t r i b u n a l  t o  c o r r e c t  i n  t h e  award any 
e r r o r s  i n  computa t ion ,  any c l e r i c a l  o r  t y p o g r a p h i c a l  
e r r o r s  o r  any e r r o r s  o f  s i m i l a r  na tu re ;  

( b )  i f  so agreed by  t h e  p a r t i e s ,  a  p a r t y ,  w i t h  n o t i c e  t o  
t h e  o t h e r  p a r t y ,  may reques t  t h e  a r b i t r a l  t r i b u n a l  t o  
g i v e  an i n t e r p r e t a t i o n  o f  a  s p e c i f i c  p o i n t  o r  p a r t  of  
t h e  award. 

If t h e  a r b i t r a l  t r i b u n a l  cons ide rs  t h e  reques t  t o  be 
j u s t i f i e d ,  i t  s h a l l  make t h e  c o r r e c t i o n  o r  g i v e  t h e  
i n t e r p r e t a t i o n  w i t h i n  t h i r t y  days o f  r e c e i p t  o f  t h e  
reques t .  The i n t e r p r e t a t i o n  s h a l l  f o rm  p a r t  o f  t h e  award. 

(2 )  The a r b i t r a l  t r i b u n a l  may c o r r e c t  any e r r o r  o f  t h e  t y p e  
r e f e r r e d  t o  i n  paragraph (1) ( a )  o f  t h i s  a r t i c l e  on i t s  own 
i n i t i a t i v e  w i t h i n  t h i r t y  days o f  t h e  d a t e  o f  t h e  award. 

) Unless o t h e r w i s e  agreed by t h e  p a r t i e s ,  a  p a r t y ,  w i t h  
n o t i c e  t o  t h e  o t h e r  p a r t y ,  may reques t ,  w i t h i n  t h i r t y  days 
of  r e c e i p t  o f  t h e  award, t h e  a r b i t r a l  t r i b u n a l  t o  make an 
a d d i t i o n a l  award as t o  c l a i m s  presented i n  t h e  a r b i t r a l  
p roceed ings b u t  o m i t t e d  f rom t h e  award. I f  t h e  a r b i t r a l  
t r i b u n a l  cons ide rs  t h e  reques t  t o  be j u s t i f i e d ,  i t  s h a l l  
make t h e  a d d i t i o n a l  award w i t h i n  s i x t y  days. 



(4) The a r b i t r a l  t r i b u n a l  may extend, i f  necessary,  t h e  p e r i o d  
o f  t i m e  w i t h i n  which i t  s h a l l  make a  c o r r e c t i o n ,  
i n t e r  r e t a t i o n  o r  an a d d i t i o n a l  award under paragraph (1) 
o r  ( 3 r  o f  t h i s  a r t i c l e .  

(5) The p r o v i s i o n s  o f  a r t i c l e  31  s h a l l  app l y  t o  a  c o r r e c t i o n  
o r  i n t e r p r e t a t i o n  o f  t h e  award o r  t o  an a d d i t i o n a l  award. 

CHAPTER V I I  

RECOURSE AGAINST AWARD 

A r t i c l e  34. A p p l i c a t i o n  f o r  s e t t i n g  a s i d e  an e x c l u s i v e  
recourse a g a i n s t  a r b i t r a l  award 

(1) Recourse t o  a  c o u r t  aga ins t  an a r b i t r a l  award may be made 
o n l y  by an a p p l i c a t i o n  f o r  s e t t i n g  a s i d e  i n  accordance 
w i t h  paragraph (2) and (3)  o f  t h i s  a r t i c l e .  

(2) An a r b i t r a l  award may be s e t  as ide  by t h e  c o u r t  s p e c i f i e d  
i n  a r t i c l e  6 o n l y  i f :  

(a) t h e  p a r t y  making t h e  a p p l i c a t i o n  f u r n i s h e s  p r o o f  t h a t :  

( i )  a  p a r t y  t o  t h e  a r b i t r a t i o n  agreement r e f e r r e d  t o  
i n  a r t i c l e  7 was under some i n c a p a c i t y ;  o r  t h e  
s a i d  agreement i s  n o t  v a l i d  under t h e  law t o  
which t h e  p a r t i e s  have sub jec ted  i t  o r ,  f a i l i n g  
any i n d i c a t i o n  thereon, under t h e  law o f  t h i s  
S ta te ;  o r  

( i i )  t h e  p a r t y  making t h e  a p p l i c a t i o n  was n o t  g i v e n  
p rope r  n o t i c e  o f  t h e  appointment o f  an 
a r b i t r a t o r  o r  o f  t h e  a r b i t r a l  p roceedings o r  was 
o the rw ise  unable  t o  p resen t  h i s  case; o r  

( i i i )  t h e  award dea ls  w i t h  a  d i s p u t e  n o t  contemplated 
by o r  n o t  f a l l i n g  w i t h i n  t h e  terms o f  t h e  
submission t o  a r b i t r a t i o n ,  o r  c o n t a i n s  dec i s ions  
on ma t te rs  beyond t h e  scope o f  t h e  submission t o  
a r b i t r a t i o n ,  p rov ided  t h a t ,  i f  t h e  d e c i s i o n s  on 
ma t te rs  submi t ted t o  a r b i t r a t i o n  can be 
separated f rom those n o t  so submi t ted,  o n l y  t h a t  
p a r t  o f  t h e  award which c o n t a i n s  d e c i s i o n s  on 
m a t t e r s  no t  submi t ted  t o  a r b i t r a t i o n  may be s e t  
as ide;  o r  

( i v )  t h e  compos i t ion  o f  t h e  a r b i t r a l  t r i b u n a l  o r  t h e  
a r b i t r a l  p rocedure was n o t  i n  accordance w i t h  



t h e  agreement o f  t h e  p a r t i e s ,  un less  such 
agreement was i n  c o n f l i c t  w i t h  a  p r o v i s i o n  o f  
t h i s  Law f rom wh ich  t h e  p a r t i e s  cannot  derogate ,  
o r ,  f a i l i n g  such agreement, was n o t  i n  
accordance w i t h  t h i s  Law; o r  

(b)  t h e  c o u r t  f i n d s  t h a t :  

( i )  t h e  s u b j e c t - m a t t e r  o f  t h e  d i s p u t e  i s  n o t  capab le  
o f  s e t t l e m e n t  by  a r b i t r a t i o n  under t h e  law o f  
t h i s  Sta te ;  o r  

( i i )  t h e  award i s  i n  c o n f l i c t  w i t h  t h e  p u b l i c  p o l i c y  
o f  t h i s  S t a t e .  

(3)  An a p p l i c a t i o n  f o r  s e t t i n g  a s i d e  may n o t  be made a f t e r  
t h r e e  months have e lapsed f rom t h e  d a t e  on wh ich  t h e  p a r t y  
making t h a t  a p p l i c a t i o n  had r e c e i v e d  t h e  award o r ,  i f  a  
reques t  had been made under  a r t i c l e  33, f r om t h e  d a t e  on 
which t h a t  reques t  had been d isposed o f  by t h e  a r b i t r a l  
t r i b u n a l .  

(4)  The c o u r t ,  when asked t o  s e t  a s i d e  an award, may, where 
a p p r o p r i a t e  and so requested by a  p a r t y ,  suspend t h e  
s e t t i n g  a s i d e  proceed ings f o r  a  p e r i o d  o f  t i m e  determined 
by i t  i n  o r d e r  t o  g i v e  t h e  a r b i t r a l  t r i b u n a l  an 
o p p o r t u n i t y  t o  resume t h e  a r b i t r a l  p roceed ings o r  t o  t a k e  
such o t h e r  a c t i o n  as i n  t h e  a r b i t r a l  t r i b u n a l ' s  o p i n i o n  
w i l l  e l i m i n a t e  t h e  grounds f o r  s e t t i n g  as ide.  

CHAPTER V I I I  

RECOGNITION AND ENFORCEMENT O F  AWARDS 

A r t i c l e  35. Recognition and enforcement 

(1) An a r b i t r a l  award, i r r e s p e c t i v e  of  t h e  c o u n t r y  i n  wh ich  i t  
was made, s h a l l  be recogn i zed  as b i n d i n g  and, upon 
a p p l i c a t i o n  i n  w r i t i n g  t o  t h e  competent c o u r t ,  s h a l l  be 
enforced s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e  and o f  
a r t i c l e  36. 

(2) The p a r t y  r e l y i n g  on an award o r  a p p l y i n g  f o r  i t s  
enforcement s h a l l  supp l y  t h e  d u l y  a u t h e n t i c a t e d  o r i g i n a l  
award o r  a  d u l y  c e r t i f i e d  copy t h e r e o f ,  and t h e  o r i g i n a l  
a r b i t r a t i o n  agreement r e f e r r e d  t o  i n  a r t i c l e  7 o r  a  d u l y  
c e r t i f i e d  copy t h e r e o f .  If t h e  award o r  agreement i s  n o t  
made i n  an o f f i c i a l  language o f  t h i s  S ta te ,  t h e  p a r t y  
s h a l l  supp l y  a  d u l y  c e r t i f i e d  t r a n s l a t i o n  t h e r e o f  i n t o  
such language. 



A r t i c l e  36. Grounds for refusing recognition or enforcement 

(1) Recogn i t i on  o r  enforcement o f  an a r b i t r a l  award, 
i r r e s p e c t i v e  o f  t h e  c o u n t r y  i n  which i t  was made, may be 
re fused  on l y :  

(a) a t  t h e  request  o f  t h e  p a r t y  aga ins t  whom i t  i s  
invoked, i f  t h a t  p a r t y  f u r n i s h e s  t o  t h e  competent 
c o u r t  where r e c o g n i t i o n  o r  enforcement i s  sought p r o o f  
t h a t :  

( i )  a  p a r t y  t o  t h e  a r b i t r a t i o n  agreement r e f e r r e d  t o  
i n  a r t i c l e  7 was under some i n c a p a c i t y ;  o r  t h e  
s a i d  agreement i s  n o t  v a l i d  under t h e  law t o  
which t h e  p a r t i e s  have sub jec ted  i t  o r ,  f a i l i n g  
any i n d i c a t i o n  thereon, under t h e  law o f  t h e  
c o u n t r y  where t h e  award was made; o r  

( i i )  t h e  p a r t y  aga ins t  whom t h e  award i s  invoked was 
n o t  g i v e n  p rope r  n o t i c e  o f  t h e  appointment o f  an 
a r b i t r a t o r  o r  o f  t h e  a r b i t r a l  proceedings o r  was 
o the rw ise  unable  t o  p resen t  h i s  case; o r  

( i i i )  t h e  award dea ls  w i t h  a  d i s p u t e  n o t  contemplated 
by o r  n o t  f a l l i n g  w i t h i n  t h e  t e n s  of t h e  
submission t o  a r b i t r a t i o n ,  o r  i t  c o n t a i n s  
dec i s ions  on m a t t e r s  beyond t h e  scope of t h e  
submission t o  a r b i t r a t i o n ,  p rov ided  t h a t ,  i f  t h e  
dec i s ions  on m a t t e r  submi t ted t o  a r b i t r a t i o n  can 
be separated f rom those  n o t  so submi t ted,  t h a t  
p a r t  o f  t h e  ward which c o n t a i n s  d e c i s i o n s  on 
m a t t e r s  submi t ted t o  a r b i t r a t i o n  may be 
recognized and enforced; o r  

( i v )  t h e  compos i t ion  o f  t h e  a r b i t r a l  t r i b u n a l  o r  t h e  
a r b i t r a l  procedure was n o t  i n  accordance w i t h  
t h e  agreement o f  t h e  p a r t i e s  o r ,  f a i l i n g  such 
agreement, was n o t  i n  accordance w i t h  t h e  law of 
t h e  coun t r y  where t h e  a r b i t r a t i o n  took  place; o r  

(v)  t h e  award has n o t  y e t  become b i n d i n g  on t h e  
p a r t i e s  o r  has been s e t  a s i d e  o r  suspended by a  
c o u r t  o f  t h e  c o u n t r y  i n  which, o r  under t h e  law 
o f  which, t h a t  award was made; o r  

(b) i f  t h e  c o u r t  f i n d s  t h a t :  

( i )  t h e  sub jec t -ma t te r  o f  t h e  d i s p u t e  i s  n o t  capable  
o f  se t t l emen t  by a r b i t r a t i o n  under  t h e  law of 
t h i s  State;  o r  



( i i )  t h e  r e c o g n i t i o n  o r  enforcement o f  t h e  award 
would  be c o n t r a r y  t o  t h e  p u b l i c  p o l i c y  o f  t h i s  
S ta te .  

(2) I f  an a p p l i c a t i o n  f o r  s e t t i n g  a s i d e  o r  suspension o f  an 
award has been made t o  a  c o u r t  r e f e r r e d  t o  i n  paragraph 
(1) (a) (v )  o f  t h i s  a r t i c l e ,  t h e  c o u r t  where r e c o g n i t i o n  o r  
enforcement i s  sought may, i f  i t  c o n s i d e r s  i t  p rope r ,  
ad jou rn  i t s  d e c i s i o n  and may a l so ,  on t h e  a p p l i c a t i o n  o f  
t h e  p a r t y  c l a i m i n g  r e c o g n i t i o n  o r  enforcement o f  t h e  
award, o r d e r  t h e  o t h e r  p a r t y  t o  p r o v i d e  a p p r o p r i a t e  
s e c u r i t y .  



APPENDIX C  

COMPARATIVE CHART 

Notes : 

1. The f o l l o w i n g  c h a r t  compares t h e  f o l l o w i n g :  

(a)  The UNCITRAL Model Law as adopted and m o d i f i e d  by t h e  
I n t e r n a t i o n a l  Commercial A r b i t r a t i o n  Act  (which a r e  c o l l e c t i v e l y  
r e f e r r e d  t o  as "ICAA/Model Law"),  page 125. 

(b)  The d r a f t  A r b i t r a t i o n  Act ,  which i s  I t e m  A  i n  P a r t  I V ,  page 67. 

( c )  The p resen t  A r b i t r a t i o n  Act  ( A l b e r t a ) ,  which i s  Appendix A, page 
113. 

2. The format o f  t h e  c h a r t  i s  as f o l l o w s :  

(a) The number and sub jec t  heading i n  Column 1 a re  t h e  number and 
u s u a l l y  t h e  s u b j e c t  heading o f  a  d r a f t  Act  sec t i on .  

(b) Column 2  summarizes t h e  comparable p r o v i s i o n ,  i f  any, o f  t h e  Model 
Law as m o d i f i e d  by t h e  ICAA. I f  no number i s  g iven,  t h e  p r o v i s i o n  
summarized i s  t h e  Model Law a r t i c l e  b e a r i n g  t h e  same number o f  t h e  
d r a f t  Act sec t i on .  The ICAA s e c t i o n  number i s  g i v e n  i f  i t  has 
m o d i f i e d  t h e  Model Law. 

(c) Column 3  summarizes t h e  d r a f t  Act  s e c t i o n  r e f e r r e d  t o  i n  Column 1. 

(d)  Column 4 summarizes t h e  A r b i t r a t i o n  Act  p r o v i s i o n ,  if any, which 
dea ls  w i t h  t h e  s u b j e c t  m a t t e r  o f  t h e  d r a f t  Act  sec t i on .  

3. Unless o the rw ise  s ta ted ,  a  p r o v i s i o n  of t h e  d r a f t  Act  summarized i n  
column 3  may be ove r r i dden  by agreement o f  t h e  p a r t i e s .  

4. The summaries a r e  n e c e s s a r i l y  ve ry  much compressed and omi t  much d e t a i l .  
The reader  who wishes t o  o b t a i n  a  work ing knowledge o f  t h e  p r o v i s i o n s  
summarized shou ld  r e f e r  t o  t h e  p r o v i s i o n s  themselves. 

5. The comparison i s  between t h e  l e g i s l a t i v e  i ns t rumen ts  themselves and 
does n o t  t a k e  i n t o  account t h e  judge-made law o f  a r b i t r a t i o n .  



column 1 Column 2  co lumn 3 co lumn 4 

S a c t i o n  number I C A A / M O ~ ~ I  L ~ W  o r a f t  A c t  ~ r b l t r e t i o n  ~ c t  
and s u b j a c t  

Scope o f  
a p p l i c a t i o n .  

2 .  c o u r t  

3. D e l i v e r y  o f  
documents and 
n o t i  c e 9 .  

4 .  C o n t r a C t l n g  o u t  
and w a i v e r .  

5. E x t a n t  o f  c o u r t  
i n t e r v e n t i o n .  

A p p l l ~ s  t o  
i n t e r n a t i o n a l  
c o m m c r c ~ a l  
a r b i t r a t i o n s  (ICAA 
3 .41 .  

C o u r t  w i t h  
j u r i s d i c t i o n  i s  PB 
(ICAA s . 9 ) .  

A11 c o n t r a c t u a l  and 
s t a t u t o r y  
s r b i t r a t r o n a  u n l e s s  
exc luded  ( l a b o u r  
r e l a t i o n s  and 
~ n t c r n a t i o n a l  
commerc ia l  
a r b i  t r a t i o n s  ~ T C  

e x c l u d o d l .  

A p p l i e s  t o  ( a 1  
a r b i t r s t l o n s  under  
' " ~ u b m i s s i o n s " ,  i . e . .  
agreements  t o  r e f e r  
t o  a r b i t r a t i o n  and 
( b l  a r b i t r a t i o n s  
under  o t h e r  s t a t u t e s  
wh l ch  r e f e r  t o  t h e  
A r b i t r a t i o n  A c t .  

( 1 )  W r i t t e n  ( 1 1  Same as Model 
commun ica t i ons  dssmod Law, b u t  r e f e r s  t o  
r e c e i v e d  when documents and 
d e l l v e r y  e f f e c t e d  o r  n o t i c e s .  
a t t e m p t e d  i n  
p r e s c r i b e d  ways. 

( 1 1  NO p r o v i s i o n .  
Some p r o v i a 7 o n s  i n  
l anguage  w h i c h  may be 
manda to ry .  

( 2 1  No gene ra l  
p c o v l s l o n .  Seve ra l  
p r o v i s i o n s  s t a t e d  t o  
be s u b j e c t  t o  
agreement .  

( 1 1  NO p r o v i s i o n .  

( 2 )  P r o v l s l o n  f o r  ( 2 )  No p r o v i s i o n .  
s " b s t , t u t l o n a l  
s c r v i c c .  

( 1 1  C e r t a i n  ( 1 1  NO p r o v i s i o n .  
p r o v i s i o n s  spp l  y  
d e s p i t e  agreement  t o  
c o n t r a r y  and canno t  
be w s l  vcd .  

( 2 )  A11 o t h e r  
p r o v ~ s r o n s  can be 
varied o r  w a ~ v e d .  

( 2 1  Some p r a v r a i o n s  
a p p l y  u n l e s s  p a r t i e s  
o t h o r w i a c  agree.  

( 3 1  P roceed ing  w i t h  ( 3 )  S i m i l a r  t o  Model ( 3 )  No p r o v i s ~ o n  
a r b i t r a t i o n  w i t h  L ~ W ,  e x c e p t  t h a t  
knowlcdgc o f  a b reach  p a r t i e s  canno t  w s l v e  
agreement  o r  ~ c t  breaches o f  
wa i ves  t h e  r i g h t  t o  p r o v i s i o n s  men t i oned  
o b j e c t .  i n  ( 1 )  above.  

No c o u r t  can Same as  Model Law. No comparab le  
l n t e r v e n c  " i n  m a t t e r s  e x c e p t  no c o u r t  can p r o v i s i o n .  
governed by t h i s  L a w "  i n t e r v e n e  " i n  a 
e x c e p t  as p r o v i d e d .  m a t t e r  o r  p r o c e e d i n g  

governed by t h l s  
A c t " ,  excep t  a s  
p r o v i d e d .  



Column 1  

S e c t i o n  number 
and s u b j e c t  

Column 2  

IcAA/Model Law 

-- 

Column 3  

D r a f t  A c t  

Column 4 

A r b i t r a t i o n  A c t  

6.  E f f e c t  o f  sward.  NO comparabl e 
p r o v i s i o n ,  b u t  see 
a r t i c l e s  34 .  35 and 
36. 

7 .  Form and e f f e c t  ( 1 )  " S h a l l  be i n  
o f  a r b i t r a t i o n  writing". 
agreement .  

8. Stay o f  a c t i o n  

9 .  Powers o f  c o u r t  
r e l a t i n g  t o  
p r e s e r v a t i o n .  
q u e s t i o n s  o f  law 
."d 
c o n s o l i d a t i o n .  

( 2 )  No p r o v i s i o n .  

( 3 )  NO p r o v i s i o n .  

Any c o u r t  must  r e f e r  
t o  a r b i t r a t i o n  i f  
p a r t y  r e q u e s t s  no 
l a t e r  t h a n  f i r s t  
a ta teman t ,  u n l e s s  
agreement n u l l  and 
v o i d ,  i n o p e r a t i v e  o r  
i n c a p a b l e  o f  b a i n g  
per formed.  

( 1 1  PB may g r a n t  
i n t e r i m  measure o f  
p r o t e c t i o n .  

F i n a l  and b i n d i n g  
u n l e s s  o t h e r w i s e  
agreed,  b u t  s t a t e d  
s u b j e c t  t o  a .34  
( c o u r t ' s  powers  t o  
set a s i d e ,  r e m i t ,  o r  
e l  law appea l  1. 

(1) "Need n o t  be i n  
w r i t i n g " .  

( 2 )  "M v .  W '  
s l a u e e  has s f f a c t  o f  
a r b i t r a t i o n  agreement  
notwl that .nd ing 
agreement o f  p.rt1.m 
t o  c o n t r a r y .  

( 3 )  A r b i t r a t i o n  
agreement may n o t  be 
revoked  e x c e p t  unde r  
C o n t r a c t  law.  

~ n y  c o u r t  must  etmy 
a c t i o n  u n l e s s  ( e )  
agreement was made by 
p a r t y  unde r  
i n c a p a c i t y ,  i s  
i n v a l i d ,  does n o t  
c o v e r  d i s p u t e ,  a r  
does n o t  b i n d  n l  1  
p a r t i a s  t o  d i s p u t e ,  
( b )  d i s p u t e  i a  n o t  
a r b i t r a b l e  unde r  
A l b e r t a  l e r ,  (c) 
app l  l s a t i o n  was 
u n d u l y  d a l a y a d ,  o r  
( d l  case i s  a p r o p e r  
one f o r  d e f a u l t  o r  
summary judgment .  

( 1 )  QB has same 
powera f o r  d a t s n t i o n ,  
p r e s e r v a t i o n  and 
in.p.stion o f  
p r o p e r t y  i n v o l v e d  and 
f o r  i n t e r i m  
I n j u n s t i o n a  mnd 
r.ceiverII. 

F i n a l  and b i n d i n g  
u n l e s s  o t h e r w i  sc  
agreed (Schedu le  s . 8 )  

( 1 )  " S u b m i ~ ~ i o n "  
mean. agreement in 
w r i t i n g  ( a . l ( d 1 ) .  

( 2 1  NO p r o v i s i o n .  

( 31  Submiss ion 
r e v o c a b l e  an1 y  ri t h  
l e a v e  o f  C o u r t  u n l a e a  
c o n t r a r y  i n t e n t i o n  
(a.2(.)).  

C o u r t  may s t a y  If no  
au f  f  f  i c i s n t  raeaon 
why m a t t e r  s h o u l d  n o t  
po t o  m r b l t r m t i o n  and 
i f  a p p l i c a t i o n  made 
b e f o r e  app l  i s a n t ' .  
f i r s t  s t e p  and 
a p p l i c a n t  has a lways  
been ready ,  will in^ 
and a b l e  t o  
a r b i  t c e t a .  

( 11  NO p r o v i e i o n  



Column 1  Column 2  Col  umn 3  Column 4 

S e c t i o n  number ICAA/Model Law D r a f t  A c t  A r b i t r a t i o n  A c t  
arid a u b j a c t  

9. P0w.r. 07 Cou r t  ( 2 )  NO p r o v i s i o n .  
r a l a t i n p  t o  
prmamrvat ion,  
qY.lciOn. Of law 
."d 
conso l id . t ion.  
(CON'T) 

( 2 )  On a p p l i c a t i o n  o f  ( 2 )  A r b i t r a t o r  may. 
p a r t y  w i t h  c o n s e n t  o f  and i f  so  d i r e c t e d  by 
o t h e r s  o r  t r i b u n a l .  Pa,  s t a t *  q u e s t i o n  o f  
Pa may d e t e r m i n e  l aw  i n  s p e c i a l  case 
q u e s t i o n  o f  l aw  f o rm  ( 9 . 1 4 ) .  
a r ~ s i n g  i n  
a r b i  t r a t i o n .  

10. Number o f  
a r b i  t r a t o r a .  

( 3 )  On app l  ! c a t i o n  o f  ( 3 )  S i m i l a r  t o  ICAA. ( 31  No p r o v i s i o n  
a11 p a r t i e s .  PB can 
 ons solid ate 
a r b i t r a t i o n s  (ICAA, 
3 .81,  

( 1 )  P.rt>es may 
d e t e r m i n e  number 

11. Appoin tment  o f  ( 1 )  P a r t i e s  can ag ree  
a r b i t r a t o r s  and on  a r b i t r a t o r s .  
cha i rmen.  P rocedu res  p r o v i d e d  

f o r  appointment o f  3  
a r b i t r a t o r s  and one 
a r b i t r a t o r .  w i t h  PB 
o r  a u t h o r i t y  
d e s i g n a t e d  by 
asreemant  h a v i n g  
d e f a u l t  power o f  
appo in tmen t ,  w i t h  no 
appea l  f rom PB 
appo in tmen t .  

( 2 )  NO p r o v i s i o n .  

12. Grounds f o r  
c h a l l e n g e .  

( 1 )  A r b i t r a t o r  must  
d i s c l o s e  
c i r c u m s t a n c e s  l i k e l y  
t o  g i v e  r i s e  t o  
j u s t i f i a b l e  doub ts  
abou t  i m p a r t i a l i t y  o r  
independence.  

( 1 )  Same as Model 
Law. 

( 2 1  I f  no  
d e t e r m i n a t i o n .  1  
s r b i  t r a t o r .  

( 1 1  P a r t i e s  can ag ree  
on a r b i t r a t o r s  and 
cha i rmen .  F a i l  l n g  
o t h e r  means. PB can 
e p p o ~ n t  a f t e r  n o t i c e ,  
w i t h  no  appea l .  

( 2 )  Un less  o t h e r w i s e  
ag reed ,  a r b i t r a t o r s  
can e l e c t  cha i rmen .  

( 1 )  same as Model 
Law, s u b s t i t u t i n g  
' r e a s o n a b l e  
app rehsns lon  o f  b1.s'' 
f o r  ' ' ~ u s t i f i a b l e  
 doubt^-. e t c .  

( 2 )  May ba c h a l l e n g e d  ( 2 )  Same as Model 
o n l y  f o r  such Law. 
c i  rsumstances o r  l a c k  
o f  agreed 
q u a l i f i c a t i o n s .  

( 1 )  Same as Model Law 
(Schedu le  s . 1 1 .  

( 2 )  same as d r a f t  A c t  
(Schedu le ,  s . 1 ) .  

( 1 )  I n  l i s t e d  cases, 
f a i l i n g  o t h e r  means, 
Pa can a p p o i n t  a f t e r  
n o t i c e  ( S . 5 ) .  

( 2 )  No p r o v i s i o n  

( 1 )  PB may remove f o r  
m i ssondus t  ( s . l l ( l 1 ) .  



Column 1  co lumn 2  Column 3  Column 4 

S e c t i o n  number ~ c ~ r / ~ o d e l  L ~ W  o r a f t  A c t  Arbitration A c t  
and s u b j e c t  

12. Grounds f o r  
c h s l l e n g a .  
(CON'T) 

13. Cha l l enge  
p rocedu re .  

1 4 . T e r m l n e t i o n  o f  
mandate and 
removal  o f  
a r b i t r a t o r .  

( 31  P a r t y  may ( 3 )  Same as Model 
c h a l l e n g e  a r b ?  t r a t o r  Law. 
i n  whose sppo in tman t  
he has p a r t i c i p a t e d  
o n l y  f o r  reasons o f  
wh7ch he becomes 
aware e f t e r  
appo in tmen t .  

( 1 )  u n l e s s  o t h e r w i s e  ( 1 )  Same as Model 
ag reed ,  p a r t y  must  Law. 
send c h a l l e n g e  t o  
t r i b u n a l  w i t h i n  15 
days  o f  becoming 
aware o f  
C I  r c u m s t a n c e ~  and 
must  r e q u e s t  QB t o  
r u l e  w i t h i n  30 days  
o f  t r i b u n a l ' s  r u l i n g .  

( 2 )  T r i b u n a l  must 
d e c i d e  c h a l l e n g e  
u n l e s s  a r b i t r a t o r  
w i t h d r a w s  o r  p a r t i e s  
o t h e r w i s e  ag ree .  

( 3 )  I f  c h a l l e n g e  
UnSUCCeSSfUl, p a r t y  
may w i t h i n  30 days  
r e q u e s t  r u l i n g  f rom 
Q B .  

( 1 )  I f  a r b i t r a t o r  
becomes u n a b l e  t o  
a c t ,  a r b i t r a t o r  may 
r e s i g n .  Under ICAA 
s . 6 ( 2 )  p a r t i e s  may 
t e r m i n a t e  a t  any t ~ m e  
b e f o r e  award. 

( 2 1  Q e ,  w i t h  no  
appea l .  c a n  decade 
whe the r  t e r m i n a t 7 o n  
has o c c u r r e d .  

( 1 )  No p r o v i s i o n  

( 2 )  Same as Model ( 2 )  No p r o v i s i o n .  
Law. 

( 3 )  whe the r  o r  n o t  ( 3 )  No provision. 
c h a l l e n g e  i s  
s u c c e s s f u l ,  a p a r t y  
may a p p l y  t o  Q B  t o  
d e c i d e  and remove 
a r b i t r a t o r .  

( 1 )  Mandate 
t e r m i n a t e s  ~ f  
arbitrator r e s i g n s  or 
p a r t i e s  ag ree .  

( 2 )  Q B .  w i t h  no  
a p p e a l ,  may remove 
f o r  s u c c e s s f u l  
c h a l l e n g e  t o  
i m p a r t i a l i t y  o r  
independence.  
i n a b i l i t y ,  undue 
d e l a y .  o r  n o t  
e n s u r i n g  p r o c e e d i n g s  
comply  w i t h  A c t .  

( 3 )  Un less  o t h e r w i s e  
agreed,  s p a r t y  may 
n o t  revoke t h e  
appo in tmen t  o f  an 
a r b i t r a t o r .  

( 1 1  S i l e n t  abou t  
e f f o c t  o f  r e s i g n a t i o n  
o r  removal  by 
p a r t i e s .  b u t  
con temp la tes  i e f u s a l  . 
i n s b i  1  i t y  o r  d e a t h  
( s . 5 - 6 1 .  

( 2 )  QB can remove f o r  
m i sconduc t  (. .11(11). 

( 3 )  ~ o t  c l e a r  whether  
p a r t y  can r evoke  t h e  
a u t h o r i t y  Of B" 

a r b i t r a t o r  nom ina ted  
by h im ( s . 2 ) .  



Column 1  Column 2 co lumn 3  co lumn 4  

Smct ion number ICAA/MOdel Law D r a f t  Ac t  Arbitration A c t  
and s u b j e c t  

15 .Appo in tmsn t  o f  
s u b m t i t u t s  
a r b i t r a t o r .  

11)  Ru les  a p p l i c a b l  
t o  appo in tmen t  o f  
. rb i t r . tOr  b e i n g  
r e p l a c e d  a p p l y  t o  
s u b s t i t u t e .  

( 2 )  Power o f  a0 t o  
a p p o i n t  i s  n o t  
r a t e r r e d  t o  b u t  i s  
p r o b a b l y  i n c l u d e d .  

1 0  ( 1 )  Un less  o t h c r w i  
agreed,  r u l e s  
a p p l i c s b l s  t o  
appo in tmen t  o f  
a r b i t r a t o r  b e i n g  
rep1  aced a p p l y  t o  
s u b s t i t u t e .  

12) F a i l i n g  o t h e r  
means, PB can 
a p p o i n t ,  a f t e r  
n o t r c e .  w i t h  no 
.pp.e.l. 

8 sc ( 1 )  and ( 2 )  In l i s t e d  
cases, f a l l i n g  o t h e r  
means. C o u r t  can 
a p p o i n t  a f t e r  n o t i c e  
I s .  5 ) .  

( 2 )  I n  l i a t e d  c a s e s ,  
f a r 1  i n g  o t h e r  means, 
ae can a p p o i n t  a f t e r  
no t i c .  ( a .  51 .  

( 3 )  NO power o f  ( 3 )  NO power o f  
s ~ b s t i t u t i o n  I f  s u b s t i t u t i o n  i f 
r e f e r e n c a  t o  subm iss ion  shows t h a t  
e r b i  t r s t i o n  was t h e  vacancy shou ld  
c o n d i t i o n a l  an named n o t  be f i l l e d  (3. 5 ) .  
a r b i t r a t o r .  

( 4 )  Un less  o t h e r w i s e  ( 4 )  QB may g i v e  
ag reed ,  h e a r i n g s  must  d i r e c t i o n 3  a b o u t  
be r e p s a t a d  (ICAA f u t u r e  conduc t  o f  
9 . 6 1 1 ) ) .  arbitration. 

( 1 )  Un less  o t h e r w i s e  ( 1 )  Same a s  Model 
ag reed ,  t r i b u n a l  may L.w. 
r u l e  on  it. own 
j u r i s d i c t i o n ,  
a r b i t r a t i o n  agreement 
b e i n g  t r e a t e d  a. 
i ndependen t  o f  main  
c o n t r a c t .  

12)  T ime l y  o b j a c t f o n  ( 2 1  Same .a Model 
muat be mads un1a.s Law. 
t r i b u n a l  p e r m i t s  i t  
1.t.r. 

( 4 1  No p r o v i s i o n .  

11) NO p r o v i a i o n .  

13)  F a i l u r e  t o  r a i s e  ( 3 )  Same as Model ( 3 )  NO p r o v i s i o n .  
t i m e l y  o b j e c t i o n  i s  Law, b u t  f a i l u r e  t o  
p r o b a b l y  a w a i v e r  r a i s e  t i m e l y  
unde r  a r t i c l e  4. o b j a c t i o n  i s  s t a t e d  
A r t i c l e  18  doe. n o t  t o  be w a i v e r .  
say SO. 

( 4 )  If t r i b u n a l  r u l e s  14)  same as node1 
an p r e l i m i n a r y  m a t t e r  Law. 
t h a t  i t  h.r 
j u r i s d i c t i o n ,  p a r t y  
may a p p l y  t o  as 
w i t h i n  30 d e y r ,  w i t h  
no  appa.1. 

( 4 )  No p r o v i s i o n .  



Column 1  Column 2  Column 3  Column 4 

S e c t i o n  number ICAAlModel Law D r a f t  A c t  A r b i t r a t i o n  Ac t  
and s u b j e c t  

17. I n t e r i m  measures. ( 1 1  Un less  o t h e r w i s e  ( 1 )  Same a s  Model ( 1 )  NO p r o v i a l o n .  
ag reed ,  t r i b u n a l  may Law. 
t a k e  i n t e r i m  measure 
Of p r o t e c t i o n  and 
r e q u i r e  s e c u r i t y .  

( 2 )  NO p r o v i s i o n .  ( 2 )  T r i b u n a l  may make ( 2 1  NO provision 
i n t e r l m  award. 

l a .  E q u a l i t y  o f  
t r e a t m e n t  o f  
p a ~ t i e s .  

19 .Ru les  o f  
p rocedu re  and 
ev idence .  

20. Time and p l a c e  o f  
a r b i t r a t i o n .  

21. Commencement o f  
a r b i t r a t i o n .  

2 2 . M a t t e r s  r e f e r r e d  
t o  a r b i t r a t i o n .  

( 1 )  P a r t i e s  must  be 
t r e a t e d  " w i t h  
e q u a l i t y "  and g i v e n  
rull o p p o r t u n i t y  o f  
P r e s e n t i n g  case. 

( 2 )  No p r o v i s i o n  

( 1 )  S u b j e c t  t o  Model 
Law. p a r t i e s  may 
ag ree  on p rocedu re .  

( 1 )  P a r t i e s  mus t  be I 1 1  NO p r o v i s i o n .  
t r e a t e d  w l t h  e q u a l i t y  
end g l v s n  fLLL 
o p p o r t u n i t y  o f  
p r e s s n t l n g  case and 
raspond ing  t o  o t h e r  
p a r t i e s '  cases. 

( 2 )  S e c t i o n  a p p l i e s  (21 No p r o v l s l o n .  
n o t w i t h s t a n d t n g  
agreement  t o  
c o n t r a r y .  

( 1 )  Same as Model ( 1 )  No p r o v i s i o n .  
LBW. 

( 2 )  F a l l i n g  ( 2 )  same e a  Model 
agreement ,  t r i b u n a l  L.w. 
d e t e r m ~ n e s .  

( 3 )  T r i b u n a l  has 
power t o  determ,ns 
sdm iss i  b i  1  i t y .  
r e l e v a n c e .  
m a t e r i a l i t y  and 
w e i g h t  o f  ev i dence  

U n l e s s  O t h e r r l s e  
ag reed ,  d e c i d e d  by 
a r b i t r a t o r s .  

U n l e s s  o t h e r w i s e  
ag reed ,  p roceed ings  
Commence when r e q u e s t  
f o r  a r b i t r a t i o n  
r e c e i v e d  by 
responden t .  

NO p r o v i s i o n .  

( 2 )  NO p r o v i s i o n  

( 3 )  Same a9 Model (3) NO p r o v l e i o n .  
Law, excep t  t h a t  ( A l b e r t .  Ev idence  Ac t  
~ r o v i s i o n  added t h a t  app l  t e s .  I 
t r i b u n a l  I s  n o t  bound 
by r u l e s  o f  ev i dence .  

Same na Model Law. NO p r o v i a i o n .  

P roceed ings  commenced NO p r o "  i s i o n .  
by  n o t i c e  t o  p a r t y  o r  
t h i r d  p a r t y  t o  
a p p o i n t  a r b i t r a t o r .  
n o t i c e  demanding 
a r b i t r a t i o n .  o r  o t h s r  
means r e c o g n i z e d  by 
l a w .  

N o t i c e  mus t  may what  NO p r o v i s i o n .  
d l s p u t a a  a r e  r e f e r r e d  
t o  arbitration. I f  I t  
does n o t ,  a l l  m a t t e r s  
a r e  r e f e r r e d  w h i c h  
t h e  p a r t y  g l v i n g  
n o t i c e  i s  e n t i t l e d  t o  
have r e f e r r e d .  



Column 1  

S e c t i o n  number 
end s u b j e c t  

Column 2  

ICAA/Model Law 

COlvmn 3  

O r a f t  Ac t  

Column 4  

Arbitration A c t  

P rocedu ra l  
end d3 rec t  

o r d e r s  ( 1 1  W i t h l n  t i m e  
: i ons .  ag reed  o r  d e t e r m ~ n e d .  

c l a i m a n t  must  s t a t e  
f a c t s ,  i s s u e s  and 
remedies c l a i m e d  and 
responden t  muat s t a t e  
defence,  w i t h  r ~ g h t  
t o  amend u n l e s s  
t r i b u n a l  c o n s i d e r s  
amendment 
i n a p p r o p r i e t e .  

24. Hea r i ngs  end 
w r i t t e n  
p roceed ings .  

25.  D e f a u l t  o f  a 
p a r t y .  

( 1 1  
Law. 
n a r t  

Same as 
e x c e p t  

: i e s  mav 

Mode 1  ( 1 )  No p r o v i s i o n  

t h a t .  
, . otherwise 
ag ree ,  and t r i b u n a l  
has discretion 
whe the r  o r  n o t  t o  
o r d e r  t h a t  s t a t e m e n t s  
o f  c l a i m  and de fence  
be d e l  l v e r e d  and t o  
a l l o w  O r a l  
s t a t e m e n t s .  

( 2 )  P a r t i e s  must  ( 2 1  Same as d r a f t  A c t  
s u b m i t  t o  (Schedule ,  s.6). 
e x a m i n a t i o n ,  p roduce  
documents and do 
o t h e r  t h i n g s  r e q u i r e d  
by tribunal. 

I 3 1  QB has same ( 3 )  NO p r o v 7 r i o n  
powers t o  e n f o r c e  
t r i b u n a l ' s  p r o c e d u r a l  
o r d e r s  as ,t has t o  
e n f o r c e  i t s  own. 

( 1 1  P a r t i e s  may agree ( 1 1  Same as Model 
O n  whether  h e a r i n g s  Law. 
must  be h e l d .  F a i l i n g  
agreement ,  e p a r t y  
may demand a hearing. 
O t h e r w i s e  t h e  
t r i b u n a l  may d s c l d e  
whe the r  o r  n o t  t o  
h o l d  h e a r i n g .  

( 2 )  P a r t i e s  must be ( 2 )  Same as Model 
g i v e n  s u f f i c i e n t  Law. 
n o t i c e .  

( 3 1  S ta temen ts .  ( 3 )  Same 9s Model 
documents. L ~ W .  

i n f o r m a t i o n  and 
e x p e r t  o p i n i o n a  must  
be c i r c u l a t e d  t o  t h e  
p a r t i e s .  

( 1 )  Mandatory  ( 1 1  Same as Model 
t e r m i n a t i o n  o f  Law, excep t  
p rocaad ings  i f  t e r m i n a t i o n  i s  
c l a i m a n t  f a i l s  t o  d i s c r a t i o n a r y .  
s t a t e  h i s  c l a t m  undar  
a r t .  23 (11 .  

( 11  NO p r o v i s i o n .  

13)  NO p r o v i s i o n  

( 1 1  NO p r o v i s i o n  



Column 1  Column 2  Column 3  co lumn 4 

S e c t ~ o n  number ICAA/Model Law D r a f t  A c t  A r b l t r a t l o n  A c t  
and s u b j e c t  

2 5 . D e f a u l t  o f  a 
p a r t y .  ICON'T) 

26. E x p e r t  appo in ted  
by e r b i t r a l  
t r i  b u n e l .  

28. A p p l ~ c a t ~ o n  o f  
l aw .  

( 2 )  I f  r esponden t  12)  Same a s  Yodel  ( 2 )  No provision. 
does n o t  s t a t e  Law. 
de fence ,  o r  i f  p a r t y  
f e l l s  t o  appear  o r  
produce documents, 
t r 7  buna l  may c a r r y  
on .  

13)  Un less  o t h e r w i s e  13) NO p r o v l e i o n  
ag reed ,  i f  t h e r e  t s  
d e l a y ,  t h e  t r i b u n a l  
may d i s m i s s  c l a i m .  

Un less  o t h e r w i s e  Same a s  Yodel  Law 
ag reed ,  t r i  bune l  may 
appo7nt  e x p e r t  t o  
make r e p o r t  and, i f  
r e q u i r e d ,  appear a t  
h e a r ~ n g .  P a r t i e s  must 
prov7de i n f o r m a t i o n ,  
and produce documents 
and goods f o r  
I n s p e c t l o " .  

( 1 )  C o u r t  may a s s ~ s t  11 )  same a s  Model 
a t r ~ b u n a l  o r  p a r t y  Law. 
i n  t a k l n g  e v ~ d e n c e .  

NO p r o v i s i o n .  

11)  No p r o v i s i o n  

( 2 )  N o t i c e  t o  a t t e n d  ( 2 )  Same a s  d r a f t  Ac t  
a t  a r b i t r a t 7 o n  has l s . 8 ) .  
same e f f e c t  a s  n o t i c e  
t o  a t t e n d  end p roduce  
documents a t  t r i a l  o f  
an a c t i o n .  

( 3 )  T r i b u n a l  may 
r e q u > r e  e v 7 d e n c e  
unde r  Oath 0 7  

a f f i r m a t i o n .  

( 3 )  Same as d r a f t  Ac t  
( 5 . 7 ) .  

( 1 )  T r > b u n a l  must  11)  same as Model Law ( 1 )  No p r o v i s i o n .  
a p p l y  l aw  chosen by a1 v a r i e d  by ICAA. 
p a r t i e s ,  and, f a i l i n g  
choice, a r b i t r a t o r .  
must  a p p l y  l aw  wh i ch  
t h e y  think 
a p p r o p r i a t e  ( a r t .  
2 6 ( 2 )  as  v a r ~ e d  by 
ICAA 9 . 7 ) .  

( 2 )  T r ~ b u n a l  may ( 2 )  T r i b u n a l  may ( 2 )  No p r o v i s i o n .  
d e c i d e  e x  eequo e t  d e c i d e  on any b a s t s  
bono o r  as amiab le  o t h e r  t h a n  l aw  o n l y  
compos l t eu r  o n l y  if i f  parties ag ree .  
p a r t i e s  a g r e e .  



Column 1  Column 2  Column 3  COI  umn 4 

S e c t i o n  number ICAA/Madel Law O r a f t  Ac t  A r b i t r a t i o n  A c t  
and s u b j e c t  

2O. D e c i s i o n  making 
by panel  o f  
arbitrators. 

3 0 . M s d i a t i o n  and 
S s t t l s m s n t .  

31.  Form, c o n t e n t s  
and t ime  o f  
award. 

131 No p r o v i s i o n  ( 3 )  T r i b u n a l  may ( 3 )  NO p r o v i a l o n  
a p p l y  e q u i t y  and 
g r a n t  equitable 
remedies,  i n c l u d i n g  
s p e c i f i c  per formance 
and i n j u n c t i o n s .  

( 1 )  u n l e s s  o t h e r w i s e  ( 1 )  Same as Mads1 
agreed,  d e c i s i o n  Law . 
s h a l l  be made by 
m a j o r i t y .  

( 2 )  No p r o v i s i o n  ( 2 )  I f  t h e r e  i s  no 
m a j o r i t y  d e c i s i o n .  
t h e  shmi rman ' s  
d e c i s i o n  prevails. 

( 3 1  P a r t i e s  o r  ( 3 )  Same as Model 
t r l b u n a l  may L.w. 
a u t h o r i z e  a p r e s i d i n g  
. rb i t l . tOr  t o  d e c i d e  
q u e s t i o n s  o f  
p r o c e d u r s .  

( 1 )  W i t h  agreement .  ( 1 )  Same as ICAA. 
t r i b u n a l  may a t t e m p t  
mediation w i t h o u t  
b e i n g  d i s q u a l i f i e d  
(1CAA s . 5 ) .  

( 2 )  T r l b u n a l  must  ( 2 )  Same .a Model 
t n r m i n a t c  p r o c a r d i n g  L.w . 
I f  p a r t i e s  s e t t l e ,  
and i f  r eques ted  and 
has no  o b j e c t i o n ,  
t r i b u n a l  must  r e c o r d  
t h e  s a t t l s m e n t  i n  
ao rssd  award.  

( 1 )  NO p r o v i s i o n .  

( 2 )  NO p r o v i s i o n  

( 3 )  No p r o v i s i o n  

( 1 )  No p r o v i s i o n  

( 2 )  N O  p r o v i s i o n  

( 1 1  u n l e s s  o t h e r w i s e  ( 1 )  Same as Mads1 ( 1 )  NO p r o v i s i o n  
so reed .  award muat be Law, e x c e p t  t h a t  
s t onad  by a t  I s m s t  a award i s  n o t  r a q u l r s d  
m.Jori ty. and s t a t e  t o  show p l a c e  o f  
i t s  d.te .nd t h e  a r b i t r a t i o n .  
p1.c. Of m r b i t r a t l o n .  
and c o p y  mus t  be 
d m l i v e r e d  t o  each 
P.'tY. 

( 2 )  un1.s. o t h c r w i s m  ( 2 )  Sam. as ~ o d s l  ( 2 1  NO p r o v i s i o n  
ag reed ,  reasons must  Law, b u t  i f  award 
be o i v e n .  does n o t  c o n t a l n  

s u f f i c i e n t  r ~ a s o n s .  
t h e  t r l b u n a l  may. and 
i f  0rdmr.d by t h e  
C o u r t ,  s h a l l  d e l i v e r  
re.?lons. 



Column 1 

S e c t i o n  number 
and s u b j e c t  

Column 2  

IcAA/Model Law 

Column 3  

 raft A c t  

Column 4 

A r b i t r a t i o n  A c t  

31.  Farm, c o n t e n t s  
and t i m e  o f  
award.  (COH'TI  

( 3 )  No p r o v i s r o n  

( 4 1  NO p r o v i s i o n .  

3 2 . T e r m i n a t i o n  o f  ( 1 1  Proceed ings  and 
p roceed ings .  t r i b u n a l ' s  mandate 

a r e  t e r m i n a t e d  by an 
award o r  by 
t r i b u n a l ' s  o r d e r  
terminating 
a r b i  t r a t l o n  becuse 
c l a l m  withdrawn 
( t h o u g h  t r i b u n a l  may 
c o n t i n u e  a r b i  t r n t i o n  
~ f  r esponden t  has 
l e g l t l m a t e  i n t e r e s t  
i n  d o i n g  s o )  o r  
because p a r t i e s  ag ree  
t o  t e r m i n a t e  o r  
a r b i t r a t i o n  has 
become unnecessary  o r  
imposs l  b l e .  

( 2 )  No p r o v i s i o n .  

3 3 . C o r r c c t i o n  and (1) U n l e s s  o t h e r w i s e  
i n t e r p r e t a t i o n  o f  ag reed ,  t r i b u n a l  may 
award;  a d d i t i o n a l  c o r r e c t  c l e r i c a l ,  
award. c o m p u t a t i o n a l  and 

t ~ p o g ~ a p h l c s l  e r r o r s  
i n  award,  by  
agreement  g i v e  an 
interpretation, and 
on a p p l i c a t i o n  make 
an a d d i t i o n a l  award 
on  c l a i m  omitted f rom 
f ,  r s t  award.  

( 3 )  C o u r t  may e x t e n d  ( 3 1  NO p r o v i s i o n .  
ag reed  t i m e  l i m i t  f o r  
award n o t w i t h s t a n d i n g  
agreement. 

( 4 )  u n l e s s  o t h e r w i s e  ( 4 )  NO p r o v i s i o n .  
agreed,  t r i b u n a l  may 
make more t h a n  one 
award d i s p o s i n g  o f  
one o r  morn r e f e r r e d  
qYest>OnS. 

( 1 )  Same as Model ( 1 )  NO p r o v i s i o n .  
Law, r e c o g n i z i n g  
a d d i t i o n a l  cases Of 
t e r m l n a t l o n  and 
p rov ,d i n@ f o r  r e v i v a l  

cases i n  wh i ch  
t r i b u n a l  may o r  must  
e x e r c i s e  powers 
l a t e r .  

( 2 )  Un less  o t h e r w i s e  ( 2 )  NO p r o v i s i o n .  
agreed,  d e a t h  o f  a 
party doe% n o t  
term,nate 
a r b i t r a t i o n .  

( 1 )  Same as Model ( 1 )  NO p r o v i s i o n .  
Law, excep t  t h a t  
s p e c i f i c  t i m e  p e r l o d  
n o t  a p p l i c a b l e  t o  
i n t e r p r e t a t i o n  o r  
a d d i t i o n a l  award.  

( 2 )  Tr7buns l  on  ( 2 )  NO p r o v i - i o n .  
app l  i c a t i o n  wi t h l n  30 
days may change award 
t o  c o r r e c t  i n j u s t i c e  
caused by t r i  bunn l  ' s  
o v e r s i g h t .  



Column 1  Column 2  Column 3 co lumn 4  

S e c t i o n  number ICAA/Model Law o r a f t  A c t  A r b i t r a t i o n  A c t  
and s u b j e c t  

34.Recourss a g a i n  
award, 

#st ( 1 )  08 may set a s i d e  
award on a p p l i c a t i o n  
w i t h i n  3 months i f  
p a r t y  under  
i n c a p a c l  t y  o r  

agreement  n o t  v a l i d ,  
P a r t y  n o t  g l v e n  
n o t l c e  o r  was u n a b l e  
to p r e h a n t  case. 
d i s p u t e  n o t  r e f e r r e d ;  
cOmDosi t ion o f  
t r i b u n a l  was n o t  
p r o p e r :  d i s p u t e  was 
n o t  a r b 7 t r a b l e ;  o r  
award 1s i n  c o n f l i c t  
w i t h  p u b l i c  p o l i c y .  

11)  Same as node 1  (11  QB may met as7de 
Law, excep t  t h a t  award ~ f  a ~ b i t r s t o r  
l p p l l ~ a t l o n  must  be ha3 ml6cOnduCted 
made w 7 t h l n  30 days h l m s e l f  ~ s . 1 1 ~ 2 1 1 .  
and g r o u n d s  must n o t  
have been war ved. 
public P O ~ I C Y  15 

o m ~ t t e d  as g rounds ;  
and grounds added 
l a c k  o f  equal  
t r e a t m e n t ,  non- 
c o n f o r m i t y  w l t h  A c t ,  
s e r 7 o u s  d e p a r t u r e  
f r om a fundamenta l  
r u l e  o f  p rocedu re .  
and c o r r u p t  o r  
f r a u d u l e n t  p r a c t l c e  
O r  l a c k  o f  
7ndepcndcncs o r  
l n p a r t i a l  ~ t y  

( 2 1  QB may suspend 121 06 may remove ( 2 )  9 8  may r s m l t  
proceedings t o  g l v e  a r b i t r a t o r  o r  r e m i t  m e t t s r s  f o r  

t r i b u n a l  a chance t o  award and g i v e  r e c o n s i d e r a t i o n  
t a k e  a c t i o n  t o  d l r e c t ~ o n a  f o r  f u t u r e  ~ s . 1 0 ~ 1 1 1 .  
e l i m i n a t e  grounds f o r  conduc t  o f  t h e  
s e t t i n g  a s i d e .  a r b i t r a t i o n .  

13 )  NO p r o v i s i o n  

141 No p r o v i s i o n  

1 3 )  On appeal  on (3) QB may s e t  a s i d e  
question o f  law,  i f  award i f  a r b i t r a t o r  
s a t i s f i e d  o f  has m isconduc ted  
~ m p o r t a n c c  and l i k e l y  h i m s e l f  ( 9 . 1 1 ( 2 ) ) .  
.ub.tanti.l e f f e c t  o f  
appea l .  QB may 
c a n f l r m ,  v a r y  o r  s e t  
a s i d e  sward,  o r  r e m i t  
ri t h  d i  r c c t i o n s  
( s u b l c c t  t o  appeal  
w i t h  leave o f  C o u r t  
Of Appeal ) .  

( 4 )  ~ 8 ' s  power t o  14)  No p r o v i s i o n  
make d e c l a r a t i o n s  and (unnecesas ry  because 
aonsequen t i  a1 no c o u n t e r p a r t  o f  
~ n j u n c t l o n s  i n  case5 d r a f t  A c t  s e c t i o n  5 )  
o f  fundamenta l  f l a w s  
i n  p r o c e e d i n g s  
p rese rved .  

15) NO p r o v i s i o n .  ( 5 1  s e c t i o n  412)  
makes s e c t l o n  34 
app l y  d e s p i t e  
c o n t r a r y  agreement  

15 )  NO p r o v i s i o n  
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3 5 .  Enforcement  o f  
awards. 

( 1 )  Q B  must  r ecogn i ze  
and e n f o r c e  an award 
u n l e s s  one o f  t h e  
grounds f o r  r e f u s l n g  
an award under  a r t .  
36  e p p l ~ e s ,  wh i ch  a r e  
t h e  same as t h e  
grounds f o r  s e t t i n g  
a s i d e  under  a r t .  3 4  
p l u s  a f u r t h e r  ground 
t h a t  t h e  award has 
n o t  become b i n d i n g  o r  
has been s e t  a s i d e  o r  
suspended. 

( 1 )  An award by l e a v e  ( 1 )  An award by 1-avs 
o f  t h e  Q B  may be o f  t he  Q B  may be 
e n f o r c e d  i n  t h e  same e n f o r c e d  i n  t h e  same 
manner as a judgment  manner as a judgment  
o r  o r d e r  o f  t h e  Q B .  o r  o r d e r  o f  t h e  Q B .  
The QB may make 
such  o r d e r s  as a r e  
necessa ry  t o  g i v e  
e f f e c t  t o  t h e  award.  
N o t h i n g  i n  s . 3 5  o r  
s . 5  p r e c l u d e s  
b r i n g i n g  an a c t i o n  on  
t h e  award.  

( 2 )  S e c t i o n  4 ( 2 )  
makes s e c t i o n  3 5  
a p p l y  d e s p i t e  
c o n t r a r y  agreement  

36.  Crown. Crown i s  bound (ICAA crown i s  bound. 
9 - 1 1 ) .  

3 7 .  Compensation and NO p r o v i s ~ o n .  Cos t9  o f  a r b i t r a t o r s  
expenses o f  end o t h e r s  n o t  to 
a r b 1  t r a t a r s .  exceed f a i r  v a l u a b l e  

and,  u n l e s s  o t h e r w i s e  
agreed,  t o  be t a x a b l e  
by Q B  t a x i n g  o f f i c e r  
w ~ t h  ~ e v l e w  by C o u r t ,  
and, once t a r e d ,  t o  
be e n f o r c e a b l e  as 
j o i n t  and s e v e r a l  
judgment .  

3 8 .  Cos ts  and 
i n t e r e s t .  

( 1 )  No p r o v i s i o n  ( 1 )  Tribunal may 
award C O ~ ~ S .  t a x a b l e  
by t a x l n g  o f  f ~ c e r  r f 
t r i b u n a l  does n o t  
q u a n t 3 f y .  

( 2 )  No provision. ( 2 )  I n  absence o f  
award,  c o s t s  o f  
a r b i t r s t i o n ,  s t c .  
borne e q u a l l y  and 
p a r t i e s  bea r  own 
c o s t s .  

1 3 )  No p r o v i s i o n  ( 3 )  Prc-award o f f e r  
by e p a r t y  t o  be 
t a k e n  i n t o  a c c o u n t .  
w i t h  p r o v i s i o n  f o r  
d e p r i v i n g  an o f f e r e e  
respondent  o f  h i s  
c o a t s  o r  g i v i n g  an 
o f f e r o r  claimant 
d o u b l e  c o s t s .  

( 2 )  NO p r o v i s i o n  

NO p r o v i s i o n  

P rov IS iOn  f o r  
t a x a t i o n  o f  fees .s 
p e r  agreement o r  
r e g u l a t i o n s ,  w i t h  
t r e b l e  p e n a l t y  f o r  
e x c e s s i v e  c l a l m s  
( a . 1 9 . 2 0 . 2 3 - 2 5 1 .  

( 1 )  Cos ts  t a x a b l e  by 
c l e r h  o f  Q B .  (Some 
a p e c 7 f l c  p r o v i s i o n s )  
( s . 2 2 , 2 3 ) .  

( 2 )  No p r o v i s i o n  
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38. C o s t s  and 1  
i n t e r e s t .  ICON'TI  

41 No p r o v i s i o n  

39. Gas p r i c e  
a r b ?  t r a t l o n s .  

( 4 1  T r i b u n a l  m a y  

sward p r e - j u d g m e n t  
i n t e r e s t ,  and a w a r d  
b e a r s  i n t e r e s t  a s  s 
j u d g m e n t .  

S p e c i a l  provisions 
( s u b j e c t  t o  c o n t r a r y  
s g r c e m c n t l  f o r  
r e s i d e n t i a l  
qua1 i f i c s t i o n  o f  
a r b 7 t r a t o r  and 
m a t t e r s  t o  be t a k e n  
i n t o  a c c o u n t .  

Same a, d r a f t  A c t  
I s . 1 7 1 .  
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