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PART I SUMMARY 

Most non-profit associations must now incorporate and 

operate under one statute which is obsolete (the Societies Act), 

another which is designed for business corporations and is 

therefore unsuitable for a non-profit association (the Business 

Corporations Act), or a third which is both obsolete and designed 

for business corporations (the Companies Act). Felt needs are 

not being met. Questions are not being answered. The interests 

of members, management and directors are not being properly 

ba 1 anced . 

This report makes recommendations for the enactment of a new 

Incorporated Associations Act. We believe that such an act would 

cure these deficiencies without interfering with the easy day to 

day operation of non-profit associations. 

The proposed Incorporated Associations Act would repeal both 

the Companies Act and the Societies Act for non-profit 

associations. It would apply to the 13,000 or so existing 

societies and non-profit companies and i t  would apply to the 

non-profit associations which will be incorporated in the future. 

As the proposed Act would be intended to apply only to true 

non-profit associations, i t  would forbid an association 

incorporated under i t  to distribute any property or income to the 

members of the association during the association's existence. 

I t  would allow a non-profit association, for tax or other 

reasons, to go further and prohibit the distribution of property 

and income to members even upon the dissolution of the 

association. 
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The proposed Act would not  replace some spec ia l i zed s ta tu tes  

- -  the Cemetery Companies Act ,  the Co-operative Associat ions Act 

and the Ag r i cu l t u ra l  Soc ie t ies  Act - -  and i t  would not apply t o  

non -p ro f i t  corporat ions incorporated by the Leg is la tu re  under 

specia l  i nd i v i dua l  Acts. 

The repor t  proposes tha t  anyone be able t o  incorporate a 

non -p ro f i t  associat ion.  Incorpora t ion  would be by r i g h t ,  and 

would be achieved by f o l l ow ing  a few simple s t a t u t o r y  

requirements. Those requirements would be: the f i l i n g  o f  

a r t i c l e s  of incorpora t ion  i n  a simple s t a tu to r y  form, the f i l i n g  

of no t i ces  o f  d i r e c t o r s  and o f  reg is te red  o f f i c e ,  and payment o f  

the prescr ibed fee.  As i s  the case now, the incorporators would 

have t o  prov ide a name search s im i l a r  t o  tha t  prov ided f o r  the 

inco rpora t ion  o f  a business corpora t ion ,  and the name chosen 

would have to comply w i t h  regu la t ions  l i k e  those which apply  t o  

business corpora t ions .  The name o f  the assoc ia t ion  would have t o  

end w i t h  " Incorporated Associat ion" or  " I . A . "  t o  i n d i c a t e  tha t  i t  

i s  an incorporated n o n - p r o f i t  associat ion.  

The a r t i c l e s  of inco rpora t ion  would set ou t  the 

assoc ia t i on ' s  name, i t s  purposes and the classes o f  memberships. 

The a r t i c l e s  would have t o  p r o h i b i t  the d i s t r i b u t i o n  of the 

assoc ia t ion ' s  proper ty  and income t o  i t s  members du r ing  i t s  

ex is tence ( w i t h  some l i m i t e d  except ions) ,  and cou ld  go f u r t he r  

and p r o h i b i t  d i s t r i b u t i o n  even when the assoc ia t ion  i s  d isso lved.  

The a r t i c l e s  o f  incorpora t ion ,  which would set ou t  the 

fundamental th ings  mentioned above, and the by- laws, which would 

govern the operat ion o f  an incorporated assoc ia t ion ,  would be the 

incorporated assoc ia t ion 's  c o n s t i t u t i o n .  Regulations would 
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prov ide a standard set of by- laws, bu t  an assoc ia t ion  could adopt 

i t s  own d i f f e r e n t  by-laws i f  i t  wished. 

L ike  an Alber ta business corpora t ion ,  an incorporated 

associat ion would have a l l  the powers of a na tu ra l  person. I t  

would, however, be requi red to use those powers on l y  f o r  the 

purposes s ta ted  i n  the a r t i c l e s  o f  i nco rpora t ion  (though an 

outs ider  who d i d  not know tha t  i t  was ac t i ng  outs ide  i t s  purposes 

would be ab le  to  r e l y  upon what i t  d i d ) .  Members cou ld  there fore  

i n s i s t  tha t  i t  s tay  w i t h i n  what i t  was o r i g i n a l l y  intended t o  do 

unless the purposes are changed by  a 2 / 3  m a j o r i t y ,  and an 

incorporated associat ion w i t h  both an income and a l i q u i d a t i o n  

d i s t r i b u t i o n  r e s t r i c t i o n  would be able t o  change i t s  purposes 

o n l y  w i t h  Court approval. 

The d r a f t  Act i s  intended t o  cover a wide range o f  

incorporated associat ions,  f o r  example, a major p u b l i c  c h a r i t y ,  a  

p r i v a t e  c h a r i t a b l e  foundation, a spor t  or soc ia l  c l u b ,  a t rade 

associat ion,  a f r a te rna l  o rgan iza t ion ,  and a neighbourhood group. 

I t  i s  not designed t o  cover subjects  which should be dea l t  w i t h  

elsewhere i n  the law, such as the regu la t i on  o f  c h a r i t i e s  and 

d i sc r im ina t i on  i n  membership. While i t  would impose some 

add i t i ona l  requirements on incorporated associat ions which have 

s o l i c i t e d  p u b l i c  funds or received a government grant w i t h i n  the 

preceding th ree years, these are modest. One i s  a requirement o f  

a t  l eas t  3 d i r e c t o r s  wh i le  other incorporated associat ions could 

get by w i t h  one. The second requirement i s  tha t  a s o l i c i t i n g  

assoc ia t ion  have an aud i to r  who g ives  the k i nd  o f  op in ion  tha t  

aud i to rs  u s u a l l y  g i ve ,  wh i l e  other  associat ions could e i t h e r  

dispense w i t h  an audi tor  by unanimous reso lu t i on  o r  arrange f o r  a 
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lesser examination o f  the books by a 213 m a j o r i t y .  However, 

where small amounts o f  money are invo lved,  regu la t ions  could g i v e  

an exemption from a f u l l - s c a l e  a u d i t .  

An incorporated associat ion would have a great  deal o f  

f l e x i b i l i t y  i n  i t s  i n t e r n a l  operat ions.  By-laws could re-arrange 

the powers usua l l y  exercised by d i r e c t o r s ,  and they would p rov ide  

f o r  admission t o  membership, t rans fer  o f  membership, and 

terminat ion o f  membership (though te rminat ion  would have t o  be 

done i n  accordance w i t h  na tu ra l  j u s t i c e  - -  tha t  i s ,  i f  the 

assoc ia t ion  proposed t o  terminate a membership except f o r  

non-payment o f  dues and the l i k e ,  a member would be e n t i t l e d  t o  

rece ive  no t i ce  and t o  have a s u f f i c i e n t  oppor tun i ty  t o  rebut 

before an impa r t i a l  decision-maker any charges made against him 

or her ) . 

Many o f  the other  pa r t s  o f  the d r a f t  Act a re  s i m i l a r  t o  

counterpar t  p rov is ions  i n  the Business Corporations Act :  

l i q u i d a t i o n  and d i s s o l u t i o n ,  amalgamation o f  incorporated 

assoc ia t ions ,  t rans fe r  o f  r e g i s t r a t i o n  i n t o  and out of A lber ta ,  

remedies o f  members (though the d r a f t  Act would not confer upon a 

member a r i g h t  t o  sue because the a f f a i r s  o f  the assoc ia t ion  are  

being conducted i n  a way which i s  harsh or oppressive) ,  the 

r e g i s t r a t i o n  o f  ex t r a -p rov i nc i a l  non -p ro f i t  corporat ions,  and so 

on. 



PART I1 REPORT 

CHAPTER 1 .  INTRODUCTION 

A .  Reasons for t h i s  report 

I n  1980, the I n s t i t u t e  issued i t s  Report 36, Proposals for a 

New Alberta Business Corporations Act, which was the foundation 

of  the present Business Corporations Act. That was an onerous 

pro jec t .  The inclusion of  non-prof i t  corporations would have 

made i t  unmanageable. Non-profit corporations were therefore 

l e f t  under the Societies Act and the Companies Act for  the time 

being. 

I n  Report 36 ,  we said that we contemplated that another 

statute would replace the Societies Act and, insofar as i t  re fers  

to non-prof i t  corporations, the Companies Act. I t  was understood 

between the Department o f  Consumer and Corporate A f fa i r s  and the 

I n s t i t u t e  t h a t  the I n s t i t u t e  would make la te r  proposals fo r  such 

a s ta tu te .  This report makes those proposals. 

Two factors make i t  desirable to  review the ex is t ing  

machinery fo r  the incorporation and operation o f  non-prof i t  

corporations. The f i r s t  i s  the importance o f  that machinery to a 

great many people. The fact  that there are nearly 13,000 

societ ies and non-prof i t  companies on the corporate reg i s t r y  

t e s t i f i e s  to t h i s .  The incorporation o f  a corporate e n t i t y  

provides an organizational st ructure for  an a c t i v i t y ;  i t  defines 

the relat ionships and balances the interests o f  ma jor i t ies ,  

minor i t ies  and managers; i t  helps an organization to  obtain 
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char i table or tax-exempt status; and i t  protects i t s  members 

against claims fo r  things done by the corporate en t i t y .  The l a w  

has long recognized that the desire t o  incorporate i s  legi t imate,  

whether or not the a c t i v i t y  for  which incorporation i s  sought i s  

carr ied on for  pecuniary gain. 

The second factor which makes i t  desirable t o  review the 

ex is t ing  machinery i s  that the machinery i s  obsolete. The fact  

t h a t  both the Societies Act and the Companies Act were f i r s t  

enacted i n  the 1920s and were based on older ideas i s  not i t s e l f  

enough reason to  c a l l  for change, but i t  means that the two 

statutes do not r e f l e c t  current th inking and do not answer many 

current questions. 

Our review and the great amount o f  advice and encouragement 

which we have received have made i t  clear t o  us that a modernized 

non-prof i t  corporations s ta tu te i s  needed for  Alberta. This view 

i s  not based upon any one spec i f ic  d i f f i c u l t y  w i th  the ex is t ing  

l eg i s la t i on .  Rather, i t  i s  based upon the existence o f  many gaps 

and many provisions which are not su i tab le  i n  today's condit ions. 

Non-profit corporations can muddle along wi th  the present 

l eg i s la t i on  but i t  i s  simply not adequate fo r  many more. 

The need for  modernized non-prof i t  corporations l eg i s la t i on  

has been f e l t  outside Alberta as wel l  as inside. The federal 

Non-profit Corporations B i l l  o f  1980 would have enacted a modern 

federal non-prof i t  corporations statute.  Saskatchewan enacted a 

statute based upon the federal b i l l .  Manitoba has included i n  

i t s  Corporations Act special parts dealing w i th  "comnunity 

development corporat ions", "benevolent corporat ions", and 

corporations without share cap i ta l .  Other provinces have been 
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act ive ly  considering a reformed non-prof i t  corporations law. I n  

recent years, important American states have also enacted new 

non-prof i t  corporations statutes. 

B .  Scopeof t h i s  report 

This report deals only w i th  the non-prof i t  corporations 

which have been or would be incorporated under the Companies Act 

and the Societies Act. That i s  as much as we can cope wi th i n  

one p ro jec t .  The report does not deal w i th  the non-prof i t  

corporations which have been or w i l l  be incorporated under the 

Cemetery Companies Act, the Agr icu l tura l  Societies Act, the 

Religious Societies' Land Act or the Co-operative Associations 

Act, nor does i t  deal w i th  non-prof i t  corporations which have 

been incorporated by special indiv idual  statutes.  The existence 

o f  a new general non-prof i t  corporations s ta tu te would, however, 

f a c i l i t a t e  later  reforms involv ing the other statutes i f  such 

reforms are thought necessary. 

C .  Conduct o f  the I ns t i t u t e ' s  pro ject  

We have done much research i n t o  the subject o f  non-prof i t  

corporations and have examined the l eg i s la t i on  o f  several 

Canadian and American ju r i sd ic t ions .  While we have not given 

general c i r cu la t i on  to  a report fo r  discussion, we have given 

l im i ted  c i r cu la t i on  to  ea r l i e r  d ra f t s  o f  a non-prof i t  

corporations s ta tu te and have engaged i n  consul tat ion on those 

d ra f t s .  

Those whom we have consulted include the Registrar o f  

Corporations, h i s  colleagues and h i s  counterparts i n  other 
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Canadian ju r i sd i c t i ons ,  lawyers w i th  experience i n  the f i e l d ,  and 

non-lawyers w i th  experience i n  the incorporat ion and operation of  

non-prof i t  corporations. The views o f  those consulted have 

transformed our o r ig ina l  proposals almost beyond recogni t ion,  and 

we g ra te fu l l y  acknowledge the assistance we have received. 

D .  A question o f  nomenclature 

I n  t h i s  introduct ion,  we have talked o f  "non-prof i t  

corporat ions". This term i s  su i tab le  for  discussion among 

lawyers, but may be forbidding and confusing t o  many people who 

are not accustomed to  think o f  the i r  societ ies and associations 

as "corporat ions". 

We propose to  t a l k  o f  "incorporated associations". This 

term conveys the idea of  coming together for a comnon purpose, 

and i t  conveys the idea o f  incorporat ion. I t  w i l l  d is t inguish 

non-prof i t  corporate e n t i t i e s  from the business corporations 

deal t  w i th  by the Business Corporations Act. Occasionally, when 

the context requires, we w i l l  t a l k  o f  "non-prof i t  associations", 

which may be e i ther  incorporated or unincorporated. 

E .  How t o  read t h i s  report and the attached d ra f t  Act 

This P a r t  I 1  includes two things. The f i r s t  i s  a discussion 

o f  the p r inc ipa l  po l i cy  issues which must be resolved before a 

new s ta tu te  governing non-prof i t  corporations can be draf ted.  

The second i s  our recomnendations about the reso lut ion o f  those 

issues. I n  order t o  avoid obscuring the main po in ts ,  we have 

kept the discussion to  a minimum and we have not dealt  w i th  a 

myriad o f  po in ts  of d e t a i l .  
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Part I V ,  the d r a f t  Ac t ,  does two th ings .  The f i r s t  i s  to 

put i n t o  l e g i s l a t i v e  language the p r i n c i p a l  recomnendations from 

t h i s  Part 11. The second i s  t o  prov ide  the d e t a i l .  

A reader who i s  i n te res ted  on l y  i n  the general th rus t  o f  our 

proposals may be contented by a reading o f  t h i s  Part  11. A 

reader who wants to go f u r t he r  i n t o  our proposals should look a t  

the d r a f t  Act as w e l l .  We prov ide cross-references from the 

recomnendations t o  the d r a f t  Act and v i c e  versa so tha t  the 

reader who wishes t o  do so can move from one t o  the o ther .  
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CHAPTER 2 .  THE E X I S T I N G  LAW 

A .  The Societies Act 

In  19th century B r i t a i n ,  the law recognized " f r i e n d l y  

soc ie t ies" ,  "benevolent soc ie t ies" ,  and workmen's soc ie t ies.  

"Friendly societ ies" were established for  the mutual r e l i e f  o f  

t he i r  members and of  the i r  members' fami l ies during infancy, o ld  

age and sickness: they acted as something l i k e  insurers. 

"Benevolent societ ies" were established fo r  benevolent o r  

char i tab le  purposes. However, while the l a w  recognized such 

societ ies,  i t  d i d  not provide for t he i r  incorporat ion. 

I n  1891-2, a Te r r i t o r i a l  ordinance provided fo r  

incorporat ion o f  a society for  a "benevolent or provident purpose 

and for  any other purpose not i l l e g a l " .  This encompassed both 

the f r i end ly  society and the benevolent society.  An ea r l i e r  

T e r r i t o r i a l  ordinance o f  1890 had provided fo r  the incorporation 

o f  "mechanics l i t e r a r y  i n s t i t u t es "  to  provide evening classes, 

l i b r a r i es  and reading rooms fo r  the i r  members. The Societies 

Act, 1924, replaced and t o  some extent modernized these 

ordinances. The present Societies Act i s  much the same as the 

1924 Act. 

The Societies Act provides for the incorporat ion o f  

societ ies for  "any benevolent, phi lanthropic,  char i tab le ,  

provident, s c i e n t i f i c ,  a r t i s t i c ,  l i t e r a r y ,  soc ia l ,  educational, 

ag r i cu l tu ra l ,  sport ing or other useful purpose." Incorporation 

i s  subject t o  the d iscret ion o f  the Registrar,  but i t  i s  ra re ly ,  

i f  ever refused. 
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The c o n s t i t u t i o n  o f  a soc ie ty  i s  found i n  t w o  documents. 

The f i r s t  i s  an app l i ca t i on  f o r  incorpora t ion ,  which conta ins the 

bas ic  c h a r a c t e r i s t i c s  o f  the soc ie t y ,  i nc lud ing  i t s  purposes. 

The second document i s  the by-laws, which prov ide  f o r  o f f i c e r s  

and d i r e c t o r s  and which regu la te  procedures. These documents are 

cus tomar i l y  comparatively short  and simple. The Soc ie t ies  Act i s  

a l s o  q u i t e  sho r t ,  cons is t i ng  o f  34 sect ions on some 10 pages. 

B .  The Companies Act 

Leg i s l a t i on  p rov id ing  f o r  the incorpora t ion  and opera t ion  o f  

companies was enacted i n  T e r r i t o r i a l  t imes. The 1929 Companies 

Act replaced tha t  l e g i s l a t i o n .  I t  was based upon the Uni ted 

Kingdom Companies Acts, comnencing w i t h  the Act o f  1862. I t  

inc luded the predecessor o f  the present Part  9 o f  the Companies 

Act ,  which makes specia l  p rov i s i on  f o r  non -p ro f i t  companies and 

which was f i r s t  enacted i n  Alber ta i n  1913 (see 1913 SA (2nd 

sess . )  c .  20 s. 2-41. 

U n t i l  the enactment o f  the Business Corporations Act,  the 

Companies Act al lowed anyone t o  incorporate a company f o r  "any 

lawfu l  purpose". Incorporat ion under the Companies Act i s  as o f  

r i g h t :  the Regist rar  o f  Companies must issue a c e r t i f i c a t e  o f  

i nco rpora t ion  t o  anyone who d e l i v e r s  the documents and fees 

requ i red  by the Act and conforms to the r u l e s  about company 

names. 

The cons i t u t i on  o f  a company cons is ts  o f  a memorandum o f  

assoc ia t ion  and, customar i ly ,  a r t i c l e s  o f  assoc ia t ion .  Having 

been shaped by the needs o f  business companies, the memorandum 

and a r t i c l e s  tend t o  be comparatively long and complex, the 
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sample articles of association provided by Table A of the 

Companies Act being composed of 95 articles on 13 pages. The 

memorandum of association deals with fundamental characteristics 

of a company and the articles with important procedural matters. 

The Companies Act is long and complex, consisting of 316 sections 

on 135 printed pages. 

The Companies Act was designed primarily for business 

corporations. It does not exclude incorporation for non-profit 

purposes, and Part 9 specifically provides for the incorporation 

of non-profit companies "for the purpose of promoting art, 

science, religion, charity or any other useful object" and "for 

the purpose of promoting recreation among its members". All 

provisions of the Companies Act apply to a non-profit company 

except that the company's name need not include the word 

"limited". A non-profit company under the Companies Act is 

therefore governed by a statute primarily intended for business 

corporations. 

C. The Business Corporations Act 

The Business Corporations Act was enacted in 1981 to replace 

the Companies Act for business corporations. A non-profit 

corporation can be incorporated under it as of right. The BCA 

is, however, designed for business corporations, and separate 

legislation is needed for non-profit associations. 

D .  Problems under the existing law. 

The problem with Alberta law is not that there i s  a void: 

anyone can form a corporate entity of one kind or another -a 
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"company" under the Companies Act, a "soc ie ty"  under the 

Societ ies Act ,  o r  a "corporat ion"  under the Business Corporations 

Act - -  f o r  any purpose. The problem i s  r a the r ,  tha t  the 

machinery provided by  the Business Corporations Act ,  be ing 

designed to meet the needs o f  business corporat ions,  i s  no t  

su i t ab l e  f o r  non -p ro f i t  associat ions;  the machinery provided by 

the Soc ie t ies  Act i s  incomplete and obsolete;  and the machinery 

provided by the Companies Act su f f e r s  both f r o m  being designed 

f o r  business corporat ions and from being obsolete.  

We be l i eve  tha t  the t ime has come t o  replace the two 

obsolete s ta tu tes  w i t h  new l e g i s l a t i o n  which i s  c a r e f u l l y  

considered i n  the l i g h t  o f  cur rent  condi t ions and o f  recent 

developments i n  corpora t ion  l a w .  We be l ieve  tha t  such 

l e g i s l a t i o n  would s a t i s f y  the wants and needs o f  Albertans much 

be t t e r  than do the e x i s t i n g  s ta tu tes .  

Recomnenda t i on 1 

We recomnend that  new l e g i s l a t i o n  repeal and 
replace the Societ ies Act and the Companies 
Act,  i nso fa r  as i t  r e l a tes  t o  non -p ro f i t  
ccmpan i es . 
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CHAPTER 3. GENERAL P O L I C Y  ISSUES 

A .  One s ta tu te  

Under the present law, the incorporators of  a non-prof i t  

associat ion choose whether the association w i l l  be incorporated 

under the Companies Act or  under the Societies Act. 

Incorporators who want t o  use share cap i ta l  - -  char i tab le  

foundations and some clubs, for  example - -  and incorporators who 

want comparatively deta i led and comprehensive structures and 

procedures, choose the Companies Act. Incorporators who are more 

concerned w i t h  s i m p l i c i t y  of  operat ion and who fee l  no need for  a 

h igh l y  structured cons t i tu t ion  and procedures choose the 

Societ ies Act. 

I t  would be possible to  enact two or more statutes dealing 

w i th  the incorporat ion of  non-prof i t  associations. For one 

example, one s ta tu te  could provide for  incorporated cha r i t i es ,  a 

second for  clubs and a t h i r d  for  associations formed t o  promote 

other causes. 

Another possible course o f  act ion would be t o  continue the 

essence o f  the present s i t ua t i on  by some modest reforms t o  the 

Societies Act and by the enactment o f  a more complex s ta tu te  for  

those who want i t .  We think, however, that i t  i s  more convenient 

to have everything to  do w i th  the great bulk o f  non-prof i t  

corporate e n t i t i e s  i n  one place. We th ink that confusion w i l l  be 

caused i f  incorporators are required to  c lass i f y  the i r  proposed 

corporate e n t i t i e s  according t o  r i g i d  legal categories i n  order 

t o  f i t  i n t o  one s ta tu te  or  another, and that even small and 

informal associations sometimes need answers t o  questions which a 



15 

shor t  and simple s t a tu te  cannot answer. F i n a l l y ,  we t h i n k  tha t  

opera t ing  under a r e l a t i v e l y  long s t a t u t e  can be made as simple 

for incorporated associat ions as opera t ing  under a shor ter  one. 

We accord ingly  propose tha t  one new s t a t u t e  replace both  the 

Companies Act ( i nso fa r  as non -p ro f i t  companies are concerned) and 

the Societ ies Act. 

Recomnendation 2 

We recomnend tha t  the new l e g i s l a t i o n  be 
contained i n  one s ta tu te .  

Part  I V  o f  t h i s  repor t  i s  a d r a f t  Incorporated Associations 

Act which, i f  adopted, would g i ve  e f f e c t  t o  the recomnendations 

which we make i n  t h i s  r epo r t .  We recomnend tha t  tha t  d r a f t  Act,  

or a s t a tu te  along the same l i nes ,  be enacted. 

Recomnendation 3 

We recomnend tha t  the proposed s t a t u t e  
genera l l y  be along the l i n e s  of the d r a f t  
Incorporated Associations Act which i s  Part  
I 1 1  o f  t h i s  r epo r t .  

B .  Associat ions which should be al lowed t o  incorporate 
under the proposed s t a t u t e  

The Business Corporations Act i s  intended t o  regu la te  the 

inco rpora t ion  and operat ion o f  business corporat ions.  As we have 

s a i d  e a r l i e r ,  machinery which i t  provides i s  i n  many respects 

unsu i tab le  f o r  non -p ro f i t  associat ions.  That i s  why a separate 

s t a t u t e  i s  needed f o r  the l a t t e r .  This reason i s  pragmatic, no t  

ph i l osoph ica l  . 

There i s  no reason t o  p r o h i b i t  a non -p ro f i t  assoc ia t ion  from 

inco rpora t ing  under the Business Corporations Act i f  i t  wishes t o  
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do so, and the  BCA does not  conta in any such p r o h i b i t i o n .  There 

i s ,  however, good reason t o  prevent business corporat ions - -  

corporat ions which are incorporated and operated for the d i r e c t  

pecuniary ga in  o f  t h e i r  members - -  from incorpora t ing  under the 

proposed n o n - p r o f i t  associat ions s ta tu te .  The reason i s  that  

many p rov is ions  o f  the BCA are needed f o r  the p ro tec t i on  o f  the 

economic i n t e r e s t s  o f  the members of business corporat ions.  

Our proposal i s  tha t  an assoc ia t ion  be permi t ted  t o  

incorpora te  under the proposed incorporated associat ions s ta tu te  

o n l y  i f  i t  submits to  a r e s t r i c t i o n  upon the d i s t r i b u t i o n  o f  i t s  

p roper ty  and income to i t s  members. The r e s t r i c t i o n  would have 

to be o f  one o f  t w o  k inds .  The f i r s t  would be a p r o h i b i t i o n  

against d i s t r i b u t i o n  o f  the assoc ia t ion 's  proper ty  and income t o  

i t s  members du r ing  the assoc ia t ion 's  ex is tence - -  which we w i l l  

c a l l  an "income d i s t r i b u t i o n  r e s t r i c t i o n " .  The second would be a 

p r o h i b i t i o n  against d i s t r i b u t i o n  o f  the associat ion 's  proper ty  

and income to i t s  members bo th  dur ing  the assoc ia t ion 's  existence 

and a t  and a f t e r  i t s  l i q u i d a t i o n  and d i s s o l u t i o n  - -  which we c a l l  

"bo th  an income and l i q u i d a t i o n  d i s t r i b u t i o n  r e s t r i c t i o n " .  

The t e s t  which we have suggested - -  r e q u i r i n g  no more than 

an income d i s t r i b u t i o n  r e s t r i c t i o n  as a cond i t i on  o f  

i nco rpora t ion  under the proposed non -p ro f i t  associat ions s ta tu te  

- -  would lead t o  some anomalies. One i s  tha t  incorporators who 

in tend t o  engage i n  a c t i v i t i e s  f o r  personal ga in  cou ld  

incorpora te  under the proposed s ta tu te  i f  they were w i l l i n g  t o  

wa i t  u n t i l  the corporate e n t i t y  i s  l i qu i da ted  before  d i s t r i b u t i n g  

the ga in .  Few, i f  any, incorpora tors  would do so: they would 

ga in  l i t t l e  i n  exchange f o r  accepting such a burdensome 
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r e s t r i c t i o n .  We do not  t h i nk  i t  worth tak ing  precaut ions against 

such an even tua l i t y .  

A second anomaly i s  that  an income d i s t r i b u t i o n  r e s t r i c t i o n  

t e s t  would a l low an assoc ia t ion  t o  be incorporated for the 

i n d i r e c t  pecuniary bene f i t  o f  i t s  members. A c l u b  which provides 

i t s  members w i t h  b e t t e r  or cheaper se rv i ce ,  f o r  example, confers 

an i n d i r e c t  pecuniary bene f i t  upon them. So, for another 

example, does a t rade associat ion which lobbies for changes i n  

l e g i s l a t i o n  or i n  t rade regu la t ion  f o r  the economic b e n e f i t  o f  

the members o f  the associat ion.  Pragmatical ly,  however, such 

associat ions are not l i k e  businesses and we do not t h i nk  tha t  the 

law should i n s i s t  t ha t  they use the machinery o f  the B C A .  

A t h i r d  anomaly i s  tha t  an income d i s t r i b u t i o n  r e s t r i c t i o n  

t e s t  would a l l ow  an assoc ia t ion  t o  incorporate f o r  p ro f i t -mak ing 

purposes so long i t  cannot d i s t r i b u t e  i t s  p r o f i t s  t o  i t s  members. 

For reasons which we w i l l  g i v e  l a t e r  i n  t h i s  memorandum, we do 

not t h i nk  that  such associat ions,  so long as they have an income 

d i s t r i b u t i o n  p r o h i b i t i o n ,  should be excluded from the proposed 

s t a t u t e .  

These anomalies e x i s t  today. Sect ion 4 o f  the Soc ie t ies  Act 

merely p r o h i b i t s  an incorporated soc ie ty  from dec la r ing  a 

d iv idend or d i s t r i b u t i n g  i t s  p roper ty  among i t s  menbers du r ing  

the existence o f  the soc ie ty .  Sections 200 and 202 of the 

Companies Act merely r equ i r e  a company incorporated under those 

sect ions t o  s a t i s f y  the Regist rar  o f  Companies tha t  i t  i s  the 

i n t e n t i o n  o f  the company t o  apply the p r o f i t s ,  i f  any, or any 

other  income o f  the assoc ia t ion  i n  promoting i t s  ob jec ts  and t o  

p r o h i b i t  the payment of any d iv idend to the members o f  the 
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company. We do not be l i eve  tha t  they have g iven r i s e  

t o d i f f i c u l t y  o r  tha t  our proposals w i l l  do so. 

Recomnendation 4 

We recomnend tha t  an assoc ia t ion  which 
p r o h i b i t s  the d i s t r i b u t i o n  o f  income or 
proper ty  t o  i t s  members du r ing  i t s  ex is tence 
be permi t ted  t o  be incorporated under the 
proposed s ta tu te .  

C .  Purpose o f  S ta tu te  

We b e l i e v e  that  the pr imary func t ion  o f  a non -p ro f i t  

corporat ions s ta tu te  should be t o  prov ide  e f f i c i e n t  machinery f o r  

the incorpora t ion  and operat ion of non -p ro f i t  associat ions.  

Included i n  tha t  func t ion  i s  the p rov i s i on  o f  safeguards for 

m i n o r i t i e s .  Beyond tha t  func t ion  the s ta tu te  should n o t ,  as a 

general p ropos i t i on ,  go. 

I n  p a r t i c u l a r ,  we do not t h i n k  tha t  an incorpora t ion  s t a t u t e  

should be used t o  regu la te  c h a r i t i e s .  I f  c h a r i t i e s  are  t o  be 

regulated,  they should be regulated elsewhere i n  the law, which 

can deal w i t h  unincorporated c h a r i t i e s  as we l l  as incorporated 

c h a r i t i e s .  

Having s ta ted tha t  general p r i n c i p l e ,  however, we propose t o  

depart from i t  i n  a few p a r t i c u l a r s  i n  which we t h i n k  tha t  the 

p u b l i c  i n t e r e s t  i n  ensuring tha t  money intended for c h a r i t y  goes 

f o r  c h a r i t y  i s  p a r t i c u l a r l y  s t rong and tha t  the assoc ia t ion  w i t h  

corpora t ion  l a w  and machinery i s  p a r t i c u l a r l y  c lose.  These 

p a r t i c u l a r  cases are as fo l lows:  

( 1 )  the d r a f t  Act would r equ i r e  an incorporated assoc ia t ion  
which has w i t h i n  the preceding 3 years s o l i c i t e d  money 



from the pub l i c  or received a government grant (but  not 
other associations) t o  provide more f inanc ia l  
accounting t o  i t s  members and to  f i l e  f inanc ia l  
statements wi th  the Registrar o f  Corporations. This 
l as t  requirement would provide a modicum o f  pub l i c  
accountabi l i ty  where publ ic  money i s  involved. 

( 2 )  the d ra f t  Act would require such an incorporated 
association t o  have at  least 3  d i rec to rs ,  whi le others 
would only have to have one d i rec to r .  This requirement 
would be a  modest safeguard for  the proper spending of  
pub l i c  money. 

( 3 )  the d ra f t  Act would require an association which has 
both an income and a l iqu ida t ion  d i s t r i bu t i on  
r e s t r i c t i o n  t o  obtain Court approval before changing 
i t s  purposes, although an association w i th  only an 
income d i s t r i bu t i on  r e s t r i c t i o n  would not need such 
approval. This would be a protect ion for  those who 
g ive money or service for  spec i f i c  purposes. 

(4) the d ra f t  Act would prevent an association wi th both an 
income and l i qu ida t i on  d i s t r i bu t i on  r e s t r i c t i o n  from 
dropping the proh ib i t ion  against d i s t r i bu t i on  o f  
property t o  i t s  members upon d isso lu t ion .  This would 
also be a protect ion for those who g ive money or 
service for  spec i f i c  purposes. 

There i s  another issue which we do not th ink should be deal t  

w i th  by an incorporat ion s ta tu te ,  but which we mention because a  

spec i f ic  case i n  which i t  was a  concern has arisen whi le we have 

been engaged on t h i s  p ro jec t .  I t  i s  the issue o f  melllbership 

discr iminat ion by an incorporated association on any o f  the 

grounds which have become the subject o f  ant i -d iscr iminat ion 

leg is la t ion .  I t  i s  our view that t h i s  issue should be deal t  w i th  

as a matter o f  general law dealing wi th  every organization, 

incorporated or unincorporated, and t h a t  any attempt t o  deal w i th  

i t  through corporate const i tu t ions would lead to  confusion and 

would be ine f fec t i ve .  

Section 40 o f  the Judicature Act might be thought to 

con f l i c t  w i th  t h i s  view. That section provides that " a  person 

shal l  not be d i squa l i f i ed  by sex or marriage . . .  for admission to 
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an incorporated soc ie t y " .  I t  i s  our op in ion  tha t  t h i s  p rov i s i on  

i s  intended on ly  t o  remove the d i s q u a l i f i c a t i o n s  which the 

general law imposed upon w m n  i n  general and upon marr ied women 

i n  p a r t i c u l a r  and that  i t  does not requ i re  a soc ie ty  incorporated 

under the Societ ies Act to admit members o f  bo th  sexes. The 

po in t  i s  discussed more f u l l y  i n  Appendix A .  We do not make any 

proposal about sec t ion  40 .  

Recomnenda t i on 5 

We recomnend that  the pr imary func t ion  o f  the 
proposed s t a t u t e  be to prov ide e f f i c i e n t  
machinery f o r  the inco rpora t ion  and operat ion 
of incorporated associat ions and f o r  the 
p r o t e c t i o n  o f  m i n o r i t i e s ,  but tha t  i t  p rov ide  
a few safeguards i n  the case o f  associat ions 
which rece ive  money from the p u b l i c  o r  f r o m  
governments and associat ions which have both  
an income and l i q u i d a t i o n  d i s t r i b u t i o n  
r e s t r i c t i o n  t o  t h e i r  members. 

D. E f f i c i e n c y  

We had hoped to prepare a shor t  and e a s i l y  comprehensible 

s t a tu te .  We found, however, that  a shor t  and e a s i l y  

comprehensible s t a t u t e  would necessar i l y  leave many important 

issues unresolved and many important quest ions unanswered. The 

d r a f t  Act i s  there fore  q u i t e  bu lky ,  though, we hope, reasonably 

comprehensible. 

I t  i s  important that  non-lawyers be able t o  operate the 

machinery of the proposed new s t a t u t e :  some subs tan t ia l  

c h a r i t i e s  have ready access t o  lega l  advice, bu t  many volunteer 

non -p ro f i t  associat ions do no t .  We have t r i e d  to make the d r a f t  

Act easier  t o  f o l l ow  than the Business Corporations Act ,  and we 

t h i nk  tha t  w i t h  proper admin is t ra t i ve  assistance - -  p a r t i c u l a r l y  



w i t h  proper explanatory mate r ia l  - -  groups w i l l  be ab le  t o  

incorporate and operate incorporated associat ions w i thout  

d i f f i c u l t y .  I t  i s  important tha t  the needs o f  l e g a l l y  

unsophist icated users be con t i nua l l y  borne i n  mind by those who 

d r a f t  the proposed s t a t u t e  and by those who administer i t .  

Recomnendation 6 

We recomnend that  the proposed s ta tu te  be 
made as easy t o  f o l l ow  as poss ib le  and tha t  
admin is t ra t i ve  steps, p a r t i c u l a r l y  the 
prepara t ion  and d e l i v e r y  o f  explanatory 
ma te r i a l ,  be taken t o  ensure tha t  
i nco rpora t ion  and opera t ion  under i t  w i l l  be 
easy and w i l l  not  usua l l y  r equ i r e  
pro fess iona l  advice. 

E .  Relat ionship o f  the proposed s t a t u t e  to the Business 
Corporations Act 

The d r a f t  Act uses the bas ic  concepts and terms o f  the 

Business Corporations Act, and much of i t s  form and organ iza t ion  

i s  s im i l a r  t o  tha t  o f  the B C A .  There are  two reasons f o r  t h i s .  

One i s  t ha t  the BCA i s  a modern and use fu l  source o f  concepts, 

terms and d r a f t i n g ,  much o f  which i s  su i t ab l e  fo r  incorporated 

associat ions.  The second i s  tha t  conceptual and verbal  

s i m i l a r i t y  between the BCA and the proposed s ta tu te  w i l l  save 

time and cost  f o r  those who, being f a m i l i a r  w i t h  one, want t o  

read and understand the o the r .  

On the o ther  hand, the d r a f t  Act departs from the BCA 

whenever a p o l i c y  o f  the BCA i s  no t  appropr iate f o r  an 

incorporated assoc ia t ion ,  and i t  a l so  departs from i t  whenever a 

d i f f e r e n t  wording or  o rgan iza t ion  seems l i k e l y  t o  be more 

comprehensible. 



Recomnenda t i on 7 

We recomnend tha t  the proposed s t a t u t e  use 
the bas ic  concepts, terms, form and 
organ iza t ion  o f  the Business Corporations Act 
where, and o n l y  where, they are appropr iate 
f o r  incorporated associat ions.  

F .  Relat ionship to the income taxa t ion  system 

Many non -p ro f i t  groups want t o  be exempted from corpora t ion  

and income tax.  Many a l s o  want to be reg is te red  as c h a r i t i e s  so 

tha t  donors may deduct donations t o  them from income o r  

corpora t ion  tax .  

P rov inc ia l  law cannot confer tax-exempt or c h a r i t a b l e  s ta tus  

under the federa l  Income Tax Act. The Companies ~ c t  and the 

Societ ies Act do not do so. Neither w i l l  any s t a tu te  which 

replaces them, inc lud ing  a s t a t u t e  such as the d r a f t  Act.  

Incorporated associat ions who want tax-exempt or  c h a r i t a b l e  

s ta tus  w i l l  have t o  comply w i t h  the Income Tax Act. The 

achievement o f  such s ta tus  being a l eg i t ima te  ob jec t i ve ,  however, 

the proposed s t a t u t e  should not c reate  any d i f f i c u l t i e s  for an 

incorporated assoc ia t ion  which wants to achieve i t .  

For tunate ly ,  i t  i s  no t  d i f f i c u l t  to avo id  c rea t i ng  such 

d i f f i c u l t i e s .  Revenue Canada looks t o  the incorpora t ing  

documents of a non -p ro f i t  assoc ia t ion  to determine whether i t  

meets the threshold requirements. A l l  t ha t  the proposed S ta tu te  

must do i s  t o  leave incorporated associat ions f ree  t o  enter i n t o  

such r e s t r i c t i o n s  upon i t s  a c t i v i t i e s  as are  necessary t o  conform 

t o  the Income Tax Act.  
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A t  present,  a  federal  g ran t  o f  tax-exempt o r  c h a r i t a b l e  

s ta tus  i s  recognized by A lber ta  income tax l e g i s l a t i o n .  I f  that 

s i t u a t i o n  should change, i t  would be necessary t o  ensure that  

associat ions incorporated under the proposed s ta tu te  cou ld  a l so  

meet the requirements o f  A lber ta income tax l e g i s l a t i o n .  The 

o b j e c t i v e  o f  the proposed s t a t u t e  should be t o  have enough 

f l e x i b i l i t y  t o  enable incorporated associat ions t o  meet any 

l i k e l y  requirements o f  the taxa t ion  system, federa l  and 

p r o v i n c i a l .  

The meticulous requirements o f  the Income Tax Act and o f  

Revenue Canada he lp  to ensure tha t  tax-exempt and c h a r i t a b l e  

organ iza t ions  apply t h e i r  f i n a n c i a l  resources towards ca r r y i ng  

out t h e i r  ob jec t i ves .  The prov ince should n o t ,  however, r e l y  on 

the tax system t o  do i t s  job for i t ,  bu t  should ra ther  es tab l i sh  

i t s  own scheme which w i l l  c a r r y  out p r o v i n c i a l  p o l i c i e s  i n  

connect ion w i t h  incorporated associat ions.  This repor t  pu ts  

forward the scheme which we recomnend be adopted by incorpora t ion  

l e g i s l a t i o n .  

I n  sumnary, the proposed s t a t u t e  should implement p r o v i n c i a l  

p o l i c i e s  and s a t i s f y  the i n t e r e s t s  of Albertans. I t  should not 

assume any p a r t i c u l a r  federa l  o r  p r o v i n c i a l  income or corpora t ion  

tax s t r uc tu re ,  nor should i t s  form or content be d i s t o r t e d  by tax 

considerat ions.  However, i t  should prov ide  an inco rpora t ion  

scheme which w i l l  a l low A lber ta  incorporated non -p ro f i t  

associat ions t o  conform t o  cu r ren t  federa l  requirements f o r  

tax-exempt and cha r i t ab l e  s ta tus  and to any l i k e l y  federa l  o r  

p r o v i n c i a l  requirements. We be l i eve  that  the d r a f t  Act would 

meet these c r i t e r i a .  



Recomnendation 8 

We recomnend tha t  the proposed s t a t u t e  
prov ide an incorpora t ion  scheme which w i l l  
a l low Alber ta non-p ro f i t  incorporated 
associat ions t o  conform t o  cur rent  federa l  
requirements f o r  tax exempt and cha r i t ab l e  
s ta tus  and t o  any l i k e l y  federa l  and 
p rov i nc i a l  requirements. 

G .  C l a s s i f i c a t i o n  o f  incorporated associat ions 

Incorporated associat ions can be c l a s s i f i e d  i n  a number o f  

d i f f e r e n t  ways. One i s  by s i ze  o f  membership. Another i s  by 

amount o f  assets or revenues. A t h i r d  i s  by func t ion ,  

p a r t i c u l a r l y  whether an associat ion i s  formed for the bene f i t  o f  

i t s  members or  for  the b e n e f i t  o f  o thers .  

We f i r s t  thought tha t  a c l a s s i f i c a t i o n  o f  incorporated 

associat ions i n t o  "membership" and "pub l i c  b e n e f i t "  ( o r  

" c h a r i t a b l e " )  associat ions would be use fu l .  The Federal B i l l  

C - 1 0  would have adopted such a c l a s s i f i c a t i o n  and the 

Saskatchewan Act does so. We have, however, decided not to 

recomnend i t .  F i r s t ,  the d i s t i n c t i o n  i s  d i f f i c u l t  t o  make. 

Second, associat ions which have a mixture o f  membership and 

p u b l i c  bene f i t  purposes would be d i f f i c u l t  to c l a s s i f y  - -  se rv i ce  

c lubs and r e l i g i o u s  and e thn ic  groups are examples. Th i rd ,  we 

t h i nk  tha t  a s t a tu te  can be devised which w i l l  work q u i t e  

s a t i s f a c t o r i l y  wi thout  making the d i s t i n c t i o n .  

Instead,  we recomnend that  where d i f f e r e n t  treatment i s  

des i rab le ,  i t  be e f f ec ted  by  s p e c i f i c  p rov is ions .  Our propose 

tha t  an assoc ia t ion  be ab le  to choose between a p r o h i b i t i o n  

against the d i s t r i b u t i o n  o f  any proper ty  t o  i t s  members a t  any 



t ime and a  p r o h i b i t i o n  o n l y  against the d i s t r i b u t i o n  o f  income 

and p roper ty  dur ing  the associat ion 's  existence i s  an example: 

"membership" associat ions would probably choose the l a t t e r  and 

"pub l i c  b e n e f i t "  associat ions the former, but the choice would be 

t h e i r s .  Our proposal t h a t  an assoc ia t ion  which receives p u b l i c  

money be requi red t o  f i l e  f i n a n c i a l  statements w i t h  the Regist rar  

o f  Corporations but tha t  other  associat ions not be subject  t o  

tha t  requirement i s  a  second example. We t h i nk  tha t  t h i s  case by 

case approach would deal adequately w i t h  the d i f f e r e n t  needs o f  

d i f f e r e n t  k inds  o f  associat ions. 

Recomnendation 9 

We recomnend tha t  the proposed s ta tu te  

( a )  not inc lude any general 
c l a s s i f i c a t i o n  o f  incorporated 
associ a t  ions ;  

( b )  r equ i r e  each associat ion 
incorporated a f t e r  the proposed s t a t u t e  
comes i n t o  fo rce  t o  inc lude i n  i t s  
a r t i c l e s  o f  incorpora t ion  e i t h e r  an 
income d i s t r i b u t i o n  r e s t r i c t i o n  ( i . e . ,  a  
p rov i s i on  tha t  no income or p roper ty  of 
the assoc ia t ion  s h a l l  be d i s t r i b u t e d  t o  
a  member, o f f i c e r  or d i r ec to r  o f  the  
associat ion except on o r  a f t e r  the 
l i q u i d a t i o n  o f  the assoc ia t ion)  or an 
income and l i q u i d a t i o n  d i s t r i b u t i o n  
r e s t r i c t i o n  ( i . e . ,  a  p rov i s i on  t ha t  no 
income o r  p roper ty  o f  the assoc ia t ion  
sha l l  be d i s t r i b u t e d  t o  a  member, 
d i r e c t o r  or o f f i c e r  e i t h e r  dur ing the 
existence o f  the associat ion or  on or  
a f t e r  i t s  l i q u i d a t i o n ) .  

[D ra f t  Act s .  51 



26 

CHAPTER 4 .  S P E C I F I C  P O L I C Y  I S S U E S  

A .  When proper ty  or  income may be d i s t r i b u t e d  t o  a  member 

We have recomnended (see Recomnendation 9 )  tha t  the proposed 

s t a t u t e  r equ i r e  a  new incorporated assoc ia t ion  t o  inc lude i n  i t s  

a r t i c l e s  o f  incorpora t ion  an income d i s t r i b u t i o n  r e s t r i c t i o n  or 

both an income and a  l i q u i d a t i o n  d i s t r i b u t i o n  r e s t r i c t i o n .  This 

recomnendation r e f l e c t s  a general p o l i c y  against the d i s t r i b u t i o n  

o f  p roper ty  and income t o  members of an incorporated assoc ia t ion .  

However, a  more d e t a i l e d  s ta tu to r y  framework i s  needed, bo th  t o  

make the p o l i c y  workable and t o  make i t  app l icab le  t o  e x i s t i n g  

companies and soc ie t i es  which may not adopt the s p e c i f i c  

r e s t r i c t i o n s  provided for i n  Recomnendation 9 .  

We t h i n k  tha t  the proposed s t a t u t e  should requ i re  every 

incorporated assoc ia t ion  t o  use i t s  p roper ty  and p r o f i t s  t o  

f u r t he r  i t s  a c t i v i t i e s .  While t h i s  might be enough by i t s e l f ,  we 

t h i nk  tha t  the proposed s ta tu te  should s p e c i f i c a l l y  p r o h i b i t  

every incorporated assoc ia t ion  from dec la r ing  div idends and from 

d i s t r i b u t i n g  i t s  income t o  i t s  members du r ing  i t s  ex is tence.  

There are, however, some cases i n  which tu rn ing  over money 

or p roper ty  t o  a  member i s  consis tent  w i t h  ca r r y i ng  out the 

purposes o f  an incorporated associat ion.  Payment f o r  goods, 

serv ices or  other va luable bene f i t s  o r  on account o f  expenses 

incur red or  t o  be incur red i s  l eg i t ima te .  So i s  f i n a n c i a l  

assistance g iven t o  a  member o f  an incorporated assoc ia t ion  as 

p a r t  o f  the assoc ia t ion 's  work: an assoc ia t ion  es tab l ished t o  

he lp  refugees should be able t o  he lp  a  refugee who i s  a  member o f  

the assoc ia t ion ,  and a f r i e n d l y  associat ion may prov ide funera l  



expenses or f i n a n c i a l  assistance for a d is t ressed member. 

There are two other  cases i n  which we th ink  tu rn ing  over 

money or p roper ty  t o  a member o f  an incorporated assoc ia t ion  can 

be leg i t ima te .  One i s  the redemption o f  a membership i n t e r e s t  i n  

a case i n  which an incorporated assoc ia t ion  has o n l y  an income 

d i s t r i b u t i o n  r e s t r i c t i o n .  The second i s  the t rans fe r  of funds or  

p roper ty  from one incorporated associat ion which has both  an 

income and l i q u i d a t i o n  d i s t r i b u t i o n  r e s t r i c t i o n  t o  a member which 

i s  i t s e l f  a corporate body w i t h  s im i l a r  purposes - -  e . g . ,  a 

t ransfer  from a reg iona l  associat ion t o  i t s  p rov i nc i a l  

counterpart  o r  v i ce  versa. 

Abuses can occur,  but tha t  i s  not a reason f o r  p r o h i b i t i n g  

honest t ransact ions .  We t h i nk  tha t  the proposed s t a t u t e  should 

make i t  poss ib le  f o r  an incorporated assoc ia t ion  t o  do any o f  the 

th ings mentioned i n  the two preceding paragraphs, but o n l y  i f  i t s  

a r t i c l e s  o f  incorpora t ion  s p e c i f i c a l l y  au thor ize  i t  t o  do so. 

There are two reasons f o r  r e q u i r i n g  the p rov i s i on  to be i n  the 

a r t i c l e s .  The f i r s t  i s  tha t  such powers should be ava i l ab l e  on l y  

as pa r t  of understood ground r u l e s .  The second i s  t ha t  any of 

these powers might d i s q u a l i f y  an incorporated associat ion f o r  tax 

exemption o r  c h a r i t a b l e  s ta tus  under the Income Tax Act so t h a t  

they should be conferred o n l y  on those incorporated associat ions 

which want them. 

We th i nk  tha t  the proposed s ta tu te  should go on to deal w i t h  

the d i s t r i b u t i o n  o f  an incorporated assoc ia t ion 's  p roper ty  upon 

l i q u i d a t i o n .  An incorporated assoc ia t ion  which has on l y  an 

income d i s t r i b u t i o n  r e s t r i c t i o n  should be ab le  to say i n  i t s  

a r t i c l e s  what should happen t o  i t s  p roper ty ,  and i f  i t  does not 



28 

do so, the proper ty  should be shared equa l ly  among those who are  

i t s  members a t  the t ime o f  d i s s o l u t i o n .  An incorporated 

assoc ia t ion  which has both  an income and l i q u i d a t i o n  d i s t r i b u t i o n  

r e s t r i c t i o n  should b e a b l e  t o  spec i f y  i n  i t s  a r t i c l e s  o f  

incorpora t ion  e i t h e r  a s im i l a r  corporate body which w i l l  rece ive  

i t s  p roper ty  or a purpose s im i l a r  t o  a purpose o f  the assoc ia t ion  

f o r  which the proper ty  may be used, and f a i l i n g  such a p rov is ion ,  

the Court should be able t o  d i s t r i b u t e  the proper ty  for a s im i l a r  

purpose. 

Again, an incorporated assoc ia t ion  may be d i s q u a l i f i e d  f o r  

tax exemption or  cha r i t ab l e  s ta tus  under the Income Tax Act i f  

the p rov is ions  o f  i t s  a r t i c l e s  o f  incorpora t ion  about the 

d i s t r i b u t i o n  of i t s  p roper ty  upon l i q u i d a t i o n  o r  d i s s o l u t i o n  do 

not conform t o  tha t  Act.  The scheme which we have suggested, 

however, i s  f l e x i b l e  enough t o  a l l ow  an incorporated assoc ia t ion  

to conform. 

We th i nk  tha t  t h i s  scheme i s  s u f f i c i e n t .  I t  does not 

s p e c i f i c a l l y  deal w i t h  the problem of  p roper ty  of an incorporated 

assoc ia t ion  which i s  overlooked a t  the time o f  the assoc ia t ion 's  

d i s s o l u t i o n .  However, the assoc ia t ion  could be rev ived under the 

r e v i v a l  p rov is ions  of the d r a f t  Act i f  these are included i n  the 

proposed s ta tu te ,  and we t h i nk  tha t  tha t  i s  s u f f i c i e n t .  

Recomnenda t i on  10 

We r e c m n d  tha t  the proposed s t a t u t e  

( a )  p r o h i b i t  an incorporated 
assoc ia t ion  from dec la r ing  d iv idends and 
d i s t r i b u t i n g  income t o  i t s  members 
du r ing  i t s  ex is tence;  

( b )  permit  the a r t i c l e s  o f  
incorpora t ion  o f  an incorporated 



association t o  authorize the 
incorporated association 

( i) t o  pay a member a reasonable 
p r i ce  or remuneration for goods, 
services or other valuable benef i ts  
provided by the member, and 

(ii) t o  give f inanc ia l  assistance 
t o  a member as par t  o f  the goods, 
services or other valuable benef i ts  
provided by the member, and 

(iii) t o  give f inanc ia l  assistance 
t o  a member as par t  o f  the 
incorporated association's 
a c t i v i t i e s .  

( c )  p roh ib i t  an incorporated 
association from g iv ing f inanc ia l  
assistance t o  a member, d i rector  or 
o f f i c e r  except as provided above. 

( d l  permit the a r t i c l es  o f  
incorporat ion o f  an incorporated 
association which has only an income 
d i s t r i bu t i on  r e s t r i c t i o n  t o  authorize i t  
t o  redeem a membership in te res t  i n  the 
incorporated association; 

( e )  permit the a r t i c l es  o f  
incorporat ion o f  an incorporated 
association which has both an income and 
l i qu ida t i on  d i s t r i bu t i on  r e s t r i c t i o n  t o  
d i s t r i b u t e  property t o  a body corporate 
w i  t h  simi 1 ar purposes even though the 
body corporate i s  a member o f  the 
incorporated association. 

[Dra f t  Act s. 6,  18, 761 

We recomnend that the proposed s ta tute 
provide that upon l iqu ida t ion  

( a )  the property o f  an incorporated 
association which has only an income 
d i s t r i b u t i o n  r e s t r i c t i o n  be d is t r ibu ted  
according to  the a r t i c l es  o f  
incorporat ion, o r ,  f a i l i n g  a provis ion 
deal ing wi th  d i s t r i bu t i on ,  divided 
equal ly among those who are members at 
the time o f  d isso lu t ion;  

( b )  the property o f  an incorporated 
association which has both an income and 
l i qu ida t i on  d i s t r i bu t i on  r e s t r i c t i o n  be 



used for similar purposes ( including 
d is t r ibu t ion to  a body corporate with 
similar purposes) designated by the 
ar t ic les  of  incorporation, or ,  f a i l i n g  
such designation, designated by the 
Court . 

[Draft Act s .  19, 20, 211 

B .  Purposes for which an association may be 

incorporated 

A non-profi t  corporation can now be incorporated 

under the Societies Act or the Companies Act only for 

certain kinds of  purposes, which include charitable 

purposes, the advancement of  learning, and clubs, 

though the l i s t s  i n  the two statutes end with "or other 

useful purpose" and "or any other useful object" 

respectively. 

We do not think that the new statute should impose 

any such l im i t s .  We have a number of reasons for th is  

view. F i r s t ,  we think that the law should allow people 

t o  incorporate without having to  obtain the approval of  

an o f f i c i a l .  Second, the pr inc ip le  that anyone can 

incorporate for any purpose i s  already conceded: i t  i s  

embodied i n  the Business Corporations Act. Third, a 

non-profi t  association which d id  not have one of a l i s t  

o f  approved purposes could incorporate under the BCA, 

and dr iv ing i t  t o  do so would not serve any useful 

purpose. Fourth, incorporation does not s ign i fy  any 

social or governmental approval of  the incorporated 

en t i t y  or i t s  purposes. F i f t h ,  a corporation i s  as 

much subject to the law of the land as are i t s  members, 



so, incorpora t ion  would not enable an incorporated 

assoc ia t ion  t o  f u r t he r  an i l l e g a l  purpose. 

For the same reasons, we do not t h i nk  that  the 

Regist rar  should have, as he now has under the 

Societ ies Act,  the power to " re fuse  incorpora t ion  f o r  

any reason t h a t  appears t o  him to be s u f f i c i e n t " .  

Rather, he should be ob l iged,  as he i s  now ob l iged 

under the Business Corporations Act and ( w i t h  one minor 

except ion)  under the Companies Act, t o  issue a 

c e r t i f i c a t e  o f  incorpora t ion  i f  the proper documents 

and fees are de l i ve red  t o  him. 

Recomnendation 12 

We recomnend 

( a )  t ha t  the proposed s ta tu te  not p lace 
any r e s t r i c t i o n  upon the purposes f o r  
which associat ions may be incorporated 
under i t ,  and 

( b )  tha t  the Regist rar  be ob l iged t o  
issue a c e r t i f i c a t e  o f  incorpora t ion  f o r  
an incorporated assoc ia t ion  i f  the 
proper documents and fees are de l i ve red  
t o  him. 

[D ra f t  Act s .  21 

C .  Incorpora t ing  f o r  the purpose o f  ca r r y i ng  on business 

One s p e c i f i c  quest ion should be considered: should an 

incorporated associat ion be able t o  ca r r y  on a business f o r  gain,  

so long as t h a t  ga in  i s  not d i s t r i b u t e d  t o  i t s  members? The 

answer o f  the Societ ies Act i s  no. The answer o f  the Companies 

Act i s  yes. 
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Some non -p ro f i t  associat ions operate th r i f t  shops, 

bake-sales and casinos i n  order t o  r a i s e  money t o  fund c h a r i t a b l e  

a c t i v i t i e s .  There i s  no reason t o  p r o h i b i t  t h i s  s o r t  o f  a c t i v i t y  

by incorporated associat ions.  Other non -p ro f i t  associat ions 

operate c lubs  or other  f a c i l i t i e s  which, i f  they were not i n  

e f f e c t  owned by the members, would c l e a r l y  be businesses. There 

i s  no reason to exciude such organizat ions from the proposed 

s t a t u t e .  

There are more d i f f i c u l t  cases. One example i s  an 

assoc ia t ion  which, according t o  one desc r i p t i on  g iven to us ,  " i s  

t o  c reate  an employment oppor tun i ty  where the employees have a 

stake and a say i n  the work p lace and the f u t u r e  of the company". 

A d i f f e r e n t  example i s  a comnunity development corpora t ion  which 

i s  set up t o  c reate  employment i n  the comnunity by f os te r i ng  

p r o f i t a b l e  businesses. 

We do not see any reason t o  exclude such associat ions f r o m  

the proposed s ta tu te ,  so long the d i s t r i b u t i o n  o f  p r o f i t s  t o  

t h e i r  members i s  p r o h i b i t e d  b y  an income d i s t r i b u t i o n  

r e s t r i c t i o n .  Requir ing them t o  incorporate under the Business 

Corporations Act would n o t ,  so f a r  as we can see, serve any 

use fu l  purpose. Incorpora t ion  under the proposed s ta tu te  would 

not g i ve  them any compet i t ive advantage o r  b e t t e r  access to 

government grants or subsid ies.  

Recommendation 13 

We recommend t ha t  the proposed s t a t u t e  not 
p r o h i b i t  an incorporated associat ion f r o m  
ca r ry ing  on business f o r  a p r o f i t  so long as 
the assoc ia t ion  i s  p r o h i b i t e d  from 
d i s t r i b u t i n g  income or proper ty  t o  i t s  
members dur ing i t s  ex is tence.  



D .  Statement o f  purposes and c o n s t i t u t i o n a l  r e s t r i c t i o n s  

Although we t h i nk  tha t  no l i m i t a t i o n  should be put  on the 

purposes f o r  which an assoc ia t ion  may be incorporated under the 

proposed s t a t u t e ,  we t h i nk  tha t  an associat ion should have t o  say 

what i t s  purposes are, and tha t  i t  should have t o  say i t  i n  i t s  

c o n s t i t u t i o n a l  documents. This i s  p r i m a r i l y  so tha t  the members 

can know what the author ized area o f  a c t i v i t y  f o r  the 

incorporated assoc ia t ion  i s  and so t ha t ,  i f  necessary, they can 

take lega l  ac t i on  t o  stop the assoc ia t ion  from ac t i ng  f o r  other  

purposes. For the same reason, we t h i nk  tha t  an incorporated 

assoc ia t ion  should through i t s  a r t i c l e s  of inco rpora t ion  be able 

t o  impose l i m i t a t i o n s  upon i t s  a c t i v i t i e s .  

The Business Corporations Act does not requ i re  tha t  the 

purposes o f  a corpora t ion  be s ta ted.  We t h i nk ,  however, t h a t  for 

t h i s  purpose there  i s  a mate r ia l  d i f f e rence  between a business 

corpora t ion  and an incorporated associat ion.  A business 

corpora t ion  i s  formed for the general ized purpose o f  economic 

ga in  f o r  i t s  members and economic e f f i c i e n c y  i s  best served b y  

leav ing i t  f r e e  to do whatever i s  p r o f i t a b l e .  A non -p ro f i t  

assoc ia t ion ,  however, i s  usua l l y  formed f o r  a s p e c i f i c  purpose, 

t o  which i t s  members and, i n  the case o f  a c h a r i t y ,  those who 

have donated money and e f f o r t  to i t ,  should be able t o  conf ine  

i t s  a c t i v i t i e s .  

The p r o t e c t i o n  would not be absolute.  F i r s t ,  our proposals 

would a l low an incorporated assoc ia t ion  t o  change i t s  s ta ted  

purposes by a specia l  r e s o l u t i o n  adopted by two- th i rds  o f  the 

votes cast (though, i n  some cases, on ly  w i t h  the leave o f  the 

Cou r t ) .  Second, incorporators would be able t o  s t a t e  the 
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purposes i n  very broad terms so tha t  the incorporated assoc ia t ion  

would not  be conf ined a t  a l l .  We th ink ,  however, tha t  the 

requirement o f  a statement o f  purposes would a l low the wary t o  

p ro tec t  themselves and would g i ve  s i g n i f i c a n t  p ro tec t i on  t o  many 

o f  the unwary. 

Recomnendation 14 

We recomnend 

( a )  tha t  the a r t i c l e s  o f  incorpora t ion  
o f  an incorporated assoc ia t ion  be 
requ i red  to s t a t e  the purposes f o r  which 
i t  i s  incorporated and that  an 
incorporated assoc ia t ion  be requi red t o  
ac t  w i t h i n  i t s  s ta ted  purposes; and 

( b )  tha t  an incorporated assoc ia t ion  be 
able t o  impose r e s t r i c t i o n s  upon i t s  
a c t i v i t i e s  by prov is ions  i n  i t s  a r t i c l e s  
o f  incorpora t ion .  

[D ra f t  Act s .  41 

E .  Powers o f  an incorporated assoc ia t ion  

Under the Companies Act - -  and the same r u l e  app l ies  t o  a 

soc ie ty  - -  a company has no power t o  do anything except for the 

purpose o f  ca r r y i ng  out i t s  s ta ted ob jec ts .  This u l t r a  v i r e s  

r u l e  has has enabled many companies to escape from cont rac ts  

without good reason. The Business Corporations Act abol ishes the 

r u l e  by p rov i d i ng  tha t  a corpora t ion  incorporated under tha t  Act 

has the capac i ty  o f  a na tu ra l  person. We recomnend tha t  the 

proposed incorporated associat ions s ta tu te  do the same. 

We have recomnended above tha t  an incorporated assoc ia t ion  

be requi red t o  s t a t e  i t s  purposes i n  i t s  c o n s t i t u t i o n a l  documents 

and that  i t  be requ i red  to act w i t h i n  i t s  s ta ted purposes. One 

worry about tha t  recomnendation i s  that  i t  might b r i n g  the u l t r a  



v i r e s  r u l e  i n  through the back door 

We do not t h i nk  tha t  i t  w i l l .  Under sec t ion  16 (1 )  o f  the 

d r a f t  Act, the p rov i s i on  about capaci ty  and powers would over r ide  

the p rov is ions  about purposes, and, under sec t ion  1 6 ( 4 ) ,  an act 

o f  an incorporated associat ion would not be i n v a l i d  merely 

because the associat ion had acted outs ide  i t s  purposes. We t h i nk  

tha t  these prov is ions  would mean tha t  an incorporated assoc ia t ion  

cou ld  not  escape l i a b i l i t y  by  the u l t r a  v i r e s  r u l e .  

Prov is ions of the BCA have much the same e f f e c t .  BCA 

Sect ion 1 6 ( 2 )  p r o h i b i t s  a corpora t ion  from ca r r y i ng  on a business 

tha t  i t  i s  r e s t r i c t e d  from ca r r y i ng  on by i t s  a r t i c l e s  and from 

exerc i s ing  i t s  powers con t ra ry  t o  i t s  a r t i c l e s .  BCA sec t ion  

16 (3 )  provides tha t  an act o f  the corpora t ion  i s  not i n v a l i d  

merely because the corpora t ion  has acted outs ide  i t s  purposes. 

No  problem has a r i sen  under those p rov is ions .  

Recomnenda t i on 15 

We recomnend: 

( a )  that  an incorporated assoc ia t ion  
have the lega l  capac i t y  o f  a  na tu ra l  
per son ; 

( b )  that  an incorporated assoc ia t ion  be 
p roh ib i t ed  from exerc i s ing  i t s  powers 
except f o r  the purposes s ta ted  i n  i t s  
a r t i c l e s  o f  incorpora t ion ;  

( c )  that  no act o f  an incorporated 
assoc ia t ion  be i n v a l i d  by reason o n l y  
tha t  i t  i s  cont rary  to the a r t i c l e s  of 
incorpora t ion  or  t o  the proposed 
s ta tu te .  

[ D r a f t  Act s .  161 

F .  Cons t i tu t i on  o f  an incorporated assoc ia t ion  
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The Business Corporations Act requ i res  a corpora t ion  t o  have 

a r t i c l e s  o f  incorpora t ion .  The a r t i c l e s  must se t  out the 

corpora t ion 's  name and cap i t a l  s t r uc tu re .  The proposed s t a t u t e  

should a l so  r equ i r e  an incorporated assoc ia t ion  t o  have a r t i c l e s  

o f  incorpora t ion .  The a r t i c l e s  should s t a t e  the incorporated 

assoc ia t ion ' s  name, purposes and membership s t r uc tu re .  They 

should a l so  inc lude e i t he r  an income r e s t r i c t i o n  or an income and 

l i q u i d a t i o n  r e s t r i c t i o n  on the d i s t r i b u t i o n  o f  i t s  p roper ty .  

Such prov is ions  would be e f f i c i e n t  and would mainta in harmony 

between the proposed s t a t u t e  and the BCA.  L i ke  the B C A ,  the 

proposed s t a t u t e  should a l low an incorporated assoc ia t ion  t o  put 

i n t o  i t s  a r t i c l e s  other  th ings which i t  wants t o  entrench. 

The BCA a l lows a corpora t ion  t o  have by- laws, bu t  does not 

r equ i r e  i t  t o  do so. However, many incorporated associat ions,  

u n l i k e  most business corporat ions,  are incorporated and operated 

w i thout  legal  advice o r  assistance, and we t h i n k  i t  important 

tha t  they have by-laws t o  regu la te  t h e i r  a c t i v i t i e s  and tha t  

those by-laws be ava i lab le  t o  t h e i r  members. We the re fo re  th ink  

tha t  the proposed s t a t u t e  should r equ i r e  an incorporated 

associat ions t o  have by-laws which regu la te  the a c t i v i t i e s  of the 

assoc ia t ion .  

Unless there  are s t rong p o l i c y  reasons t o  the con t ra ry ,  the 

law should a l low an incorporated assoc ia t ion  the greates t  

poss ib le  freedom t o  manage i t s  own a f f a i r s .  The proposed s ta tu te  

should there fore  permit  an incorporated assoc ia t ion  to adopt 

whatever by-laws i t  wishes, subject t o  some s p e c i f i c  s t a t u t o r y  

requirements. But l e g a l l y  unsophist icated incorporators should 

not be l e f t  to devise by-laws unaided. These considerat ions 



appear t o  be i n  c o n f l i c t .  

We t h i nk  tha t  there i s  a s a t i s f a c t o r y  s o l u t i o n  to the 

apparent c o n f l i c t .  The proposed s t a t u t e  should prov ide f o r  

by- laws to be prescr ibed by m i n i s t e r i a l  regu la t ion .  I t  should go 

on t o  p rov ide  tha t  the prescr ibed by-laws w i l l  be the by-laws o f  

an incorporated assoc ia t ion  but tha t  the incorporated assoc ia t ion  

may adopt i t s  own by- laws which w i l l  then supersede the 

prescr ibed by-laws. Incorporators cou ld  then acquiesce i n  the 

prescr ibed by-laws i f  they d i d  not wish to devise t h e i r  own, o r  

they cou ld  adopt a p a r t i a l  o r  complete set o f  t h e i r  own; and the 

incorporated assoc ia t ion  would be f r ee  t o  make a d i f f e r e n t  choice 

a t  any t ime. 

With some except ions, an incorporated assoc ia t ion  should be 

able to make such changes to i t s  c o n s t i t u t i o n  as i t  wishes, 

though on l y  by spec ia l  reso lu t ion ,  i . e . ,  a r eso lu t i on  passed a t  

l eas t  by a r eso lu t i on  approved by two t h i r d s  o f  the votes c a s t .  

I t  should be able t o  adopt, amend or  repeal any by-law. I t  

should be able t o  change almost every th ing  i n  i t s  a r t i c l e s  of 

incorpora t ion .  

One except ion i s  tha t  an incorporated assoc ia t ion  should not 

be able to r e l a x  an income and l i q u i d a t i o n  r e s t r i c t i o n  on 

d i s t r i b u t i o n  o f  p roper ty  t o  i t s  members. Another i s  t ha t  an 

incorporated assoc ia t ion  w i t h  such a r e s t r i c t i o n  should be ab le  

t o  change i t s  purposes on ly  w i t h  the leave o f  the Court .  A t h i r d  

i s  tha t  any change o f  name should conform to  the usual 

r e s t r i c t i o n s  on corporate names. 
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The a r t i c l e s  o f  incorpora t ion  would deal w i t h  the 

fundamental lega l  cha rac te r i s t i c s  o f  an incorporated associat ion.  

A change i n  those cha rac te r i s t i c s  should not be e f f e c t i v e  u n t i l  

the Regist rar  o f  Corporations, having received the documents 

prescr ibed by  the proposed s t a t u t e ,  issues a c e r t i f i c a t e  o f  

amendment. 

The by-laws would deal w i t h  subjects which would be o f  less 

fundamental and p u b l i c  importance, and a good argument can be 

made f o r  p rov i d i ng  that  they need not  be f i l e d  w i t h  the 

Reg is t ra r ,  p a r t i c u l a r l y  as the proposed s t a t u t e  would requ i re  an 

incorporated assoc ia t ion  t o  keep a copy o f  i t s  by-laws a t  i t s  

records o f f i c e  and make them ava i l ab l e  t o  a member o f  the 

assoc ia t ion  f o r  inspect ion upon demand. This argument can be 

but t ressed by  p o i n t i n g  t o  the t roub le  and cost which a 

requirement o f  f i l i n g  would impose upon incorporated associat ions 

and the expense involved i n  the recept ion and r e t e n t i o n  o f  the 

by-laws by  the Reg is t rar .  Nevertheless, we t h i n k  t ha t  

incorporated associat ions should be requi red to f i l e  w i t h  the 

Regist rar  any by-laws and changes i n  by-laws which they adopt, 

and tha t  a by- law or a change i n  a by- law should not  be e f f e c t i v e  

u n t i l  i t  i s  sent to the Reg is t rar .  There would then be a p u b l i c  

record o f  a l l  departures from the prescr ibed by-laws, which would 

be p a r t i c u l a r l y  va luable i n  view o f  the sporadic nature  o f  much 

of the record-keeping o f  incorporated associat ions and i n  view o f  

the frequent changes i n  o f f i c e r s  and reg is te red  o f f i c e s .  We 

t h i n k  tha t  the p u b l i c  f i l i n g  would be a usefu l  p r o t e c t i o n  f o r  

members o f  incorporated associat ions.  

Recommendation 16 



( 1 ) We recomnend 

( a )  tha t  the c o n s t i t u t i o n  o f  an 
incorporated assoc ia t ion  cons is t  o f  

( i )  a r t i c l e s  o f  incorpora t ion  
s e t t i n g  out the name, purposes and 
membership classes of the 
incorporated associat ion,  e i t h e r  an 
income d i s t r i b u t i o n  r e s t r i c t i o n  or 
an income and l i q u i d a t i o n  
d i s t r i b u t i o n  r e s t r i c t i o n ,  and such 
other  th ings  as the assoc ia t ion  
wishes to entrench; and 

(ii) by-laws regu la t i ng  the 
a f f a i r s  o f  the associat ion;  

( b )  tha t  an incorporated assoc ia t ion  be 
f r ee  t o  adopt i t s  own by- laws, bu t  tha t  
by-laws be prescr ibed by  m i n i s t e r i a l  
regu la t ion  which w i l l  apply t o  anything 
not covered by by-laws adopted by  the 
incorporated assoc ia t ion .  

( 2 )  We recomnend tha t  an incorporated 
assoc ia t ion  be able t o  change by  spec ia l  
reso:ut ion any p rov i s i on  o f  i t s  a r t i c l e s  o f  
incorpora t ion  or  by-laws except as fo l lows:  

( a )  an incorporated assoc ia t ion  which 
has both an income and l i q u i d a t i o n  
r e s t r i c t i o n  on d i s t r i b u t i o n  o f  p roper ty  
t o  members should not be able to 

(i) change i t s  purposes wi thout  
leave of the Court, or 

(ii) r e l a x  the r e s t r i c t i o n  a t  a l l ;  
and 

( b )  a  change o f  name should have t o  
conform t o  the usual r u l es  about names. 

( 3 )  We r e c o m n d  tha t  

( a )  a  change i n  an incorporated 
associat ion 's  a r t i c l e s  of incorpora t ion  
have no e f f e c t  u n t i l  the Regist rar  o f  
Corporations issues a  c e r t i f i c a t e  of 
amendment; and 

( b )  a  by-law o r  change i n  by-law adopted 
by an incorporated assoc ia t ion  have no 
e f f e c t  u n t i l  i t  i s  sent t o  the Regist rar  
o f  Corporations. 

[D ra f t  Act s .  3 ,  4 ,  38, 39, 4 0 ,  781 



G .  Incorpora t ion  o f  a new incorporated assoc ia t ion  

The inco rpora t ion  procedure o u t l i n e d  i n  the Business 

Corporations Act i s  simple and e f f i c i e n t .  We see no reason t o  

devise a d i f f e r e n t  procedure f o r  the proposed s t a t u t e .  

Recomnendation 17 

We recommend tha t  i nco rpora t ion  under the 
proposed s t a t u t e  be e f f ec ted  b y  

( a )  the sending t o  the Regist rar  o f  
Corporations of a r t i c l e s  o f  
incorpora t ion ,  ma te r ia l s  concerning the 
proposed incorporated assoc ia t ion ' s  
name, not ices  o f  reg is te red  o f f i c e  and 
d i r e c t o r s ,  and the proper fees, and 

( b )  the issu ing by the Regist rar  of a 
c e r t i f i c a t e  o f  incorpora t ion .  

[ D r a f t  Act s .  3 ,  81 

H.  B r ing ing  e x i s t i n g  conpanies and soc ie t i es  under the 
s t a t u t e  

Every Companies Act business corpora t ion  was requ i red  to 

"cont inue"  under the Business Corporations Act. "Continuance" 

meant the f i l i n g  of " a r t i c l e s  o f  continuance" which were i n  

essence a new corporate c o n s t i t u t i o n  conforming to the B C A .  This 

was the way i n  which the BCA was made app l icab le  t o  e x i s t i n g  

corpora t ions .  

"Continuance" was-required because of the d i f fe rences  

between the requirements o f  the Companies Act and the 

requirements o f  the BCA. Much the same d i f fe rences  e x i s t  between 

the requirements o f  the Companies Act and the Soc ie t ies  Act,  on 

the one hand, and the requirements o f  the proposed s t a t u t e  on the 
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o the r .  This circumstance would suggest tha t  e x i s t i n g  non -p ro f i t  

c q a n i e s  and soc ie t i es  should be requ i red  t o  "cont inue" under 

the proposed s t a t u t e  by  f i l i n g  " a r t i c l e s  o f  cont inuance".  

There are, however, d i f f e rences  between business 

corporat ions and incorporated associat ions.  One o f  the great  

worr ies about the i n t r oduc t i on  of the BCA was tha t  new ground 

ru l es  might damage p r o t e c t i v e  s t ruc tu res  which had been erected 

t o  p ro tec t  economic i n t e r e s t s  under the o l d  ground r u l e s ,  and 

t r a n s i t i o n a l  safeguards against such damage were provided. The 

f i r s t  p o i n t  t o  note i s  tha t  danger o f  such damage i s  much less i n  

the case o f  incorporated associat ions.  

The second p o i n t  t o  note i s  t h a t  the d i f f i c u l t i e s  which 

mandatory "continuance" would impose upon e x i s t i n g  non -p ro f i t  

companies and soc ie t i es  would be more i n h i b i t i n g .  Most o f  them 

lack lega l  advice, and, wh i l e  e f f o r t s  could be made t o  devise 

simple forms and exp la in  them i n  c l ea r  language, we do not  t h i n k  

tha t  the changeover t o  a new law should make the l o t  o f  volunteer 

organizat ions more d i f f i c u l t  unless there i s  a c l ea r  and present 

need t o  do so. 

We do not be l i eve  that  there i s  a c lea r  and present need f o r  

mandatory "continuance" which should over r ide  the i n t e r e s t  o f  

companies and soc ie t i es  i n  being l e f t  alone. There i s  an 

a l t e r n a t i v e .  I t  i s  f o r  the proposed new s t a t u t e  t o  apply 

automat ica l ly  t o  e x i s t i n g  non -p ro f i t  companies and soc ie t i es .  

While the adopt ion of t h i s  a l t e r n a t i v e  may cause some 

d i f f i c u l t i e s  i n  the f u tu re ,  we t h i n k  tha t  the acceptance of the 

r i s k  o f  f u t u r e  d i f f i c u l t i e s  would, on balance, be be t t e r  than 

acceptance o f  the cost and d i f f i c u l t y  o f  mandatory continuance. 



Accordingly,  the d r a f t  Act prov ides,  i n  e f f e c t ,  t ha t  the 

memorandum and a r t i c l e s  o f  assoc ia t ion  o f  a non-p ro f i t  company 

would become a r t i c l e s  o f  incorpora t ion  and by-laws under the 

d r a f t  Act,  and tha t  the same th i ng  would happen t o  the 

app l i ca t i on  and by- laws of a soc ie ty  incorporated under the 

Societ ies Act .  Of course, i f  a non -p ro f i t  company or  soc ie ty  

should decide tha t  the enactment o f  the proposed s t a t u t e  i s  a 

su i t ab l e  occasion to review and rev ise  i t s  corporate 

c o n s t i t u t i o n ,  t h i s  would be easy enough t o  do: i t  cou ld  simply 

adopt a new one by  specia l  r eso lu t i on .  

The choice between automatic and mandatory "continuance" i s  

not f r e e  from doubt. I f  i t  were thought be t t e r  t o  r e q u i r e  

mandatory "cont inuance",  every e f f o r t  should be made to prov ide a 

simple form and t o  exp la in  the procedure i n  c lear  language so 

that  non -p ro f i t  companies and associat ions w i l l  be ab le  to 

"cont inue"  w i t h  the least poss ib le  d i f f i c u l t y .  A l l  tha t  should 

be requ i red  i s  " a r t i c l e s  o f  continuance" i n  much the same form as 

the a r t i c l e s  o f  i nco rpora t ion  which would be requi red by  the 

d r a f t  Act:  the a r t i c l e s  of assoc ia t ion  of a non -p ro f i t  company 

and the by-laws of a soc ie ty  should be recognized as by-laws 

under the proposed s ta tu te .  We would be happy t o  prepare 

d e t a i l e d  recomnendations for  the forms and fo r  the procedure t o  

be fo l lowed.  

Recomnendation 18 

We recomnend tha t  the proposed s ta tu te  

( a )  apply automat ica l ly  t o  e x i s t i n g  
n o n - p r o f i t  companies and associat ions 
incorporated under the Companies Act and 
Societ ies Act respec t i ve ly ,  and 

( b )  recognize the cons t i t u t i ona l  



documents o f  such companies and 
soc ie t i es  as the a r t i c l e s  o f  
incorpora t ion  and by-laws requ i red  by  
the proposed s t a t u t e .  

I. Names o f  incorporated associat ions 

We th i nk  i t  des i rab le  tha t  the name o f  an incorporated 

assoc ia t ion  t e l l  an outs ider  tha t  the assoc ia t ion  i s  

incorporated.  That i s  p r i m a r i l y  because incorpora t ion  ca r r i es  

l i m i t e d  l i a b i l i t y  w i t h  i t ,  and i t  i s  on ly  f a i r  tha t  the existence 

o f  l i m i t e d  l i a b i l i t y  should be d isc losed to outs iders .  The 

Soc ie t ies  Act, however, does not  i n s i s t  upon the use o f  words 

which c l e a r l y  s i g n i f y  incorporat ion,  and under Part  9 o f  the 

Companies Act many non-p ro f i t  companies are exempted from using 

the word " l i m i t e d " .  

The Business Corporations Act does requ i re  a d i s t i n c t i v e  

l a b e l :  the l a s t  word i n  a business co rpora t ion ' s  name must be 

" l i m i t e d " ,  " incorporated"  or "corpora t ion"  or an abbrev ia t ion  of 

one of those words. We t h i nk  t ha t  the BCA p r i n c i p l e  i s  r i g h t  and 

we propose that  any new incorporated associat ion be requ i red  to 

inc lude i n  i t s  name e i t he r  the words " Incorporated Associat ion" 

or  the abbrev ia t ion  " I . A . " .  E i t he r  would a l e r t  ou ts ide rs  t o  the 

t r u e  nature  o f  the e n t i t y ,  and e i t h e r  would d i s t i n g u i s h  an 

incorporated assoc ia t ion  f r o m  a business corpora t ion .  The 

abbrev ia t ion  would be strange a t  f i r s t  bu t  would come t o  be known 

as the badge o f  an incorporated associat ion.  

Should the same requirement apply t o  e x i s t i n g  soc ie t i es  and 

n o n - p r o f i t  companies? On the one hand, the reasons f o r  r equ i r i ng  

a badge o f  incorpora t ion  apply t o  e x i s t i n g  as we l l  as t o  new 
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incorporated associat ions,  and leav ing 13,000 e x i s t i n g  

associat ions outs ide  the requirement would de t rac t  from the 

e f f e c t  which the requirement would be intended t o  achieve. On 

the other  hand, associat ions which have es tab l ished names might 

w e l l  be d is turbed by having t o  make even a formal change, and 

expense might we l l  be incurred i n  connection w i t h  s t a t i one ry ,  

advert isements, stamps, seals and other  th ings.  

We t h i nk  tha t  the best balance would be s t r uck  by  making two 

p rov i s i ons .  The f i r s t  i s  tha t  the names of those non -p ro f i t  

companies or soc i e t i es  which inc lude "Assoc ia t ion" ,  "Foundation", 

"Soc ie t y " ,  o r  "Centre" be al lowed to remain unchanged. The 

second i s  tha t  e x i s t i n g  non -p ro f i t  companies and soc ie t i es  be 

g i ven  3 years to change t he i r  names t o  conform, and tha t  the 

proposed s t a t u t e  then add " ( 1 . A . ) "  a t  the end o f  the name o f  

every one which does not do so. 

Turning t o  more general mat ters ,  we t h i nk  t ha t  the proposed 

s t a t u t e  should p rov ide  a general scheme t o  avoid the use o f  

i d e n t i c a l  or confus ing ly  s im i l a r  names by two incorporated 

associat ions.  The Business Corporations Act provides such a 

scheme, which we t h i n k  i s  genera l ly  s a t i s f a c t o r y  and should be 

adopted by the proposed s ta tu te .  I n  one respect ,  we t h i nk  t ha t  

the proposed s t a t u t e  should go fu r the r  than does the BCA: we 

t h i n k  tha t  an incorporated assoc ia t ion  should not be permi t ted  t o  

use a name s i m i l a r  to that  o f  an unincoporated assoc ia t ion  i f  the 

use would be confusing or  misleading: i n  t h i s  respect we p re fe r  

the precedents of the Companies Act and the regu la t ions  under the 

Canada Business Corporations Act ,  which p ro tec t  the names o f  

unincorporated assoc ia t ions ,  t o  the precedent o f  the Alber ta 



Business Corporations Act,  which does n o t .  The proposed s t a t u t e  

should a l so  prov ide  f o r  regu la t ions  about the names of 

incorporated associat ions.  As i n  the case o f  the B C A ,  the whole 

scheme o f  names should be administered by the Regist rar  o f  

Corporations subject t o  r i g h t s  o f  appeal t o  the Court o f  Queen's 

Bench 

Recomnendation 19 

We recomnend : 

( a )  that  an assoc ia t ion  incorporated 
a f t e r  the proposed s t a t u t e  comes i n t o  
fo rce  should be requ i red  to have the 
words " Incorporated Associat ion" or the 
abbreviat ion " I . A . "  (which cou ld  appear 
i n  brackets)  a t  the end o f  i t s  name; 

( b )  that  the names o f  those non -p ro f i t  
companies and soc ie t ies  which inc lude 
"Assoc ia t ion" ,  "Foundation", "Soc ie ty" .  
or "Centre",  be allowed t o  remain 
unchanged ; 

( c )  that  a f t e r  3 years, the proposed 
s t a t u t e  should add " ( 1 . A . ) "  a t  the end 
of the name of every e x i s t i n g  company or 
soc ie ty  which has not changed i t s  name 
' to  conform to Recomnendation 19(a)  and 
which i s  not r e fe r red  to i n  
Recomnendation 19 (b ) ;  

( d )  tha t  the proposed s t a t u t e  should 
prov ide  a scheme s i m i l a r  to t h a t  o f  the 
Business Corporations Act t o  preclude 
the use o f  i d e n t i c a l  or confus ing ly  
s i m i l a r  names by  incorporated 
associat ions, and tha t  the s ta tu te  
should prov ide f o r  regu la t ions  on the 
same l i n e s  as those under the BCA; and 

( e l  that  the proposed s t a t u t e  should i n  
add i t i on  p r o h i b i t  the use by  an 
incorporated assoc ia t ion  o f  a name 
i d e n t i c a l  or s im i l a r  t o  the name o f  an 
unincorporated associat ion,  i f  the use 
would be confusing or  misleading. 

[ D r a f t  Act s. 12, 1 3 ,  141 
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J .  Membership and share c a p i t a l  

Share c a p i t a l  regulates the con t ro l  o f  a business 

corpora t ion .  I t  a l so  regulates the d i s t r i b u t i o n  o f  gains and o f  

c a p i t a l .  These l a t t e r  func t ions  do not  s i t  we l l  w i t h  the no t i on  

o f  a non -p ro f i t  corpora t ion ,  and many non -p ro f i t  corporat ions 

s ta tu tes  there fore  do not  a l l ow  a non -p ro f i t  corpora t ion  to have 

share c a p i t a l .  

Some p r i v a t e  c lubs now have share c a p i t a l ,  however, and i t  

i s  a t  leas t  a convenient device f o r  the t rans fer  o f  memberships. 

Also, we are t o l d  tha t  some p r i v a t e  cha r i t ab l e  foundations f i n d  

share c a p i t a l  a usefu l  device f o r  the t rans fe r  o f  c o n t r o l  from 

the founder t o  another generat ion o f  the fami l y .  No doubt, o ther  

devices cou ld  be devised t o  perform func t ions  o f  t h i s  k ind .  We 

t h i nk ,  however, that  people should be l e f t  as f r ee  t o  manage 

t h e i r  a f f a i r s  as poss ib le ,  g iven no compell ing c o n t e r v a i l i n g  

considerat ion,  and we do not  see anything ph i l osoph i ca l l y  wrong 

w i t h  the use o f  t h i s  p a r t i c u l a r  device so long as i t  i s  not used 

t o  d i s t r i b u t e  gains to the members. We there fore  t h i nk  tha t  an 

incorporated associat ion should have share c a p i t a l  i f  i t  wants 

i t ,  and we so r e c m n d .  Most o f  the prov is ions  of the Business 

Corporations Act r e l a t i n g  t o  shares, share c e r t i f i c a t e s ,  share 

t rans fe rs  and share r e g i s t e r s  should apply  t o  an incorporated 

assoc ia t ion  which has share c a p i t a l .  

We t h i n k  t ha t ,  i n  general ,  the proposed s ta tu te  should leave 

each incorporated assoc ia t ion  t o  work out  f o r  i t s e l f  quest ions 

about admission t o  membership, t rans fe r  o f  membership and 

terminat ion o f  membership. I t  should, however, requ i re  each 

incorporated associat ion t o  address the subject .  Under the d r a f t  



Act,  the a r t i c l e s  o f  incorpora t ion  would have t o  prov ide  f o r  the 

c lass  or classes of memberships i n  the assoc ia t ion  and the 

by-laws would have to deal w i t h  admission t o ,  and t rans fe r  and 

terminat ion o f ,  memberships. 

The terminat ion o f  a person's membership i n  a n o n - p r o f i t  

corpora t ion  wi thout  compensation can subject him t o  harsh 

economic consequences. Nevertheless, we do not t h i n k  tha t  the 

s t a t u t e  should in t rude  i n t o  p r i v a t e  a f f a i r s  by at tempt ing t o  

regu la te  the general condi t ions of membership es tab l ished by an 

incorporated assoc ia t ion .  

We do th ink ,  however, tha t  i f  an incorporated assoc ia t ion  

confers upon anyone the power o f  te rminat ing  memberships (as 

d i f f e r e n t i a t e d  from p rov id ing  f o r  automatic te rminat ion  by lapse 

o f  time or f a i l u r e  t o  at tend meetings or  t o  pay l e v i e s ) ,  the 

power should be exercised i n  accordance w i t h  na tu ra l  j u s t i c e .  

While the term "na tu ra l  j u s t i ce "  may appear fo rb idd ing t o  

non-lawyers, we t h i n k  tha t  the exerc i se  o f  a power of te rminat ion  

o f  membership i s  one case i n  which some s ta tu to r y  safeguard i s  

needed, and we t h i nk  that  an attempt t o  use other words t o  de f ine  

the requirements which must be met would r e s u l t  i n  r i g i d i t y  and 

i n  greater  confusion. 

Recomnendation 20 

We recommend 

( a )  tha t  the proposed s ta tu te  

(i) permit  an incorporated 
associat ion t o  have a c a p i t a l  
d i v i ded  i n t o  shares 

(ii) apply t o  an incorporated 
associat ion which has a c a p i t a l  
d i v i ded  i n t o  shares the re levant  



prov is ions  of the Business 
Corporations Act about shares and 
about share c e r t i f i c a t e s ,  t rans fe rs  
and r e g i s t e r s .  

( b )  tha t  the proposed s ta tu te  requ i re  
every incorporated assoc ia t ion  t o  have 
i t s  a r t i c l e s  o f  incorpora t ion  es tab l i sh  
the classes o f  mehersh ips  and as a 
minimum prov ide f o r  one c lass  o f  members 
who are e n t i t l e d  t o  vote a t  a l l  
meet i ngs ; 

( c )  tha t  the proposed s ta tu te  requ i re  
every incorporated assoc ia t ion  t o  have 
i t s  by-laws deal w i t h  admission to and 
t rans fer  and terminat ion o f  memberships; 
and 

( d )  tha t  the proposed s ta tu te  prov ide 
that  any power o f  te rminat ion  of 
membership (as  d i s t i ngu ished  from a 
p rov i s i on  which operates automat ica l ly )  
must be exercised i n  accordance w i t h  
natura l  j u s t i c e .  

[D ra f t  Act s .  29, 30,  331 

K .  D i rec to rs  

( 1 )  Requirement o f  d i r e c t o r s  

A corporate body, being a lega l  abs t rac t ion ,  cannot ac t  by 

i t s e l f  o r  make decisions by  i t s e l f .  This f a c t  has ex te rna l  

consequences for those who deal w i t h  a corporate body, who need 

t o  know who i s  responsible f o r  the corporate body and can act on 

i t s  beha l f .  I t  has i n t e rna l  consequences for the members, who 

need t o  know how the a c t i v i t i e s  o f  the corporate body are t o  be 

author ized and ca r r i ed  on. These considerat ions apply t o  

incorporated associat ions i n  much the same w a y  as they apply t o  

other corporate bodies. 
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The i n s t i t u t i o n  o f  d i r e c t o r s  has been evolved t o  meet both 

ex terna l  and i n t e r n a l  needs. For external  purposes, the Business 

Corporations Act, the Companies Act and the Societ ies Act a l l  

r equ i re  the corporate bodies which are governed by them t o  have 

d i r e c t o r s  and t o  f i l e  l i s t s  of them annual ly  w i t h  the appropr iate 

corporate r e g i s t r y .  We t h i n k  tha t  the proposed s t a t u t e  should do 

the same. 

For bo th  external  and i n t e r n a l  purposes, corpora t ion  

s ta tu tes  and corporate cons t i t u t i ons  genera l l y  prov ide f o r  

d i r e c t o r s  who have the power and the duty  of managing the 

a c t i v i t i e s  o f  the corpora t ion .  The Business Corporations Act 

emphasizes the powers o f  d i r e c t o r s :  subject  o n l y  to a unanimous 

shareholder agreement, BCA sec t ion  97 prov ides that  the d i r e c t o r s  

" s h a l l  manage the business and a f f a i r s  o f  a co rpora t ion " .  The 

Societ ies Act i s  s i l e n t  on the subject of d i r ec to r s '  powers and 

du t i es ,  though i t  def ines " d i r e c t o r "  t o  mean "any person 

occupying the p o s i t i o n  o f  d i r e c t o r  by whatever name c a l l e d "  and 

thus appears t o  recognize that  d i r e c t o r s  are  known t o  the general 

law and have a recognized p o s i t i o n .  The Companies Act does not 

de f ine  the powers o f  d i r e c t o r s  genera l ly ,  though the a r t i c l e s  o f  

assoc ia t ion  i n  Table A o f  the Act p rov ide  t ha t  the business o f  a 

company s h a l l  be managed by the d i r ec to r s .  

We recomnend tha t  the proposed s t a t u t e  prov ide tha t  the 

d i r e c t o r s  s h a l l  manage the a f f a i r s  of an incorporated 

assoc ia t ion ,  bu t  that  i t  make t h i s  p rov i s i on  subject t o  what i s  

i n  the incorporated associat ion 's  a r t i c l e s  o f  incorpora t ion  and 

by-laws. Such a p rov i s i on  would conf i rm the usual p r a c t i c e  of 

having d i r e c t o r s .  I t  would, however, p rov ide  some f l e x i b i l i t y .  
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An incorporated assoc ia t ion  would have t o  have d i r e c t o r s  and i t  

would have t o  l i s t  i n  i t s  annual r e t u r n  a l l  those who do what 

d i r e c t o r s  normal ly do, bu t ,  subject t o  t h a t ,  i t  would be able t o  

adopt a r t i c l e s  and by-laws which would a l low i t s  i n t e r n a l  a f f a i r s  

t o  be run  as i t  wishes. 

( 2 )  Number of d i r e c t o r s  

We th i nk  that  i n  general there i s  no reason to requ i r e  an 

incorporated assoc ia t ion  t o  have more than one d i r e c t o r .  

However, i f  an incorporated assoc ia t ion  has s o l i c i t e d  p u b l i c  

money o r  received a government grant w i t h i n  the preceding 3 

years,  we t h i nk  tha t  i t  should have t o  have a t  l eas t  3 d i r e c t o r s ,  

as some modest p r o t e c t i o n  fo r  the p u b l i c  i n t e r e s t  i n  having 

p u b l i c  money p roper l y  appl ied.  

( 3 )  Qua l i f i ca t i ons  o f  d i r e c t o r s  

Sect ion 100 o f  the Business Corporations Act l i s t s  some 

d i s q u a l i f i c a t i o n s  for d i r e c t o r s :  m ino r i t y ,  bankruptcy, and 

mental incompetence. I t  d i s q u a l i f i e s  a person who i s  no t  an 

i n d i v i d u a l ,  i . e . ,  who i s  a corpora t ion .  I t  requ i res  tha t  h a l f  o f  

the d i r e c t o r s  be Alber ta res idents .  

We t h i nk  that  i n  the case o f  an incorporated assoc ia t ion  the 

quest ion o f  q u a l i f i c a t i o n s  and d i s q u a l i f i c a t i o n s  should be l e f t  

to the by- laws. We do not t h i nk  t ha t  there  i s  a p u b l i c  p o l i c y  

which should over r ide  the choice of the members. The p u b l i c  

p o l i c y  upon which the BCA requirements o f  A lber ta  residency does 

not apply  because the economic e f f e c t  upon Alber ta o f  decis ions 

made by Alber ta n o n - p r o f i t  associat ions i s  not as s i g n i f i c a n t  as 



the economic e f fec t  on Alberta of  decisions made by Alberta 

business corporations . 

( 4 )  Elect ion and removal of  d i rectors  

We th ink that i n  general the e lec t ion  and removal o f  

d i rec to rs  and the length of  the i r  terms o f  o f f i c e  should be deal t  

w i t h  by an incorporated associat ion's by-laws. The proposed 

s ta tu te  should, however, do two things. The f i r s t  i s  t o  provide 

that  the members o f  an incorporated association would be able t o  

remove a d i rec to r  despite anything i n  the by-laws. The second i s  

t o  provide t h a t  a d i rec to r ' s  term could not be longer than the 

time from h i s  e lec t ion  t o  the t h i r d  annual meeting fo l lowing h i s  

e lec t ion  (though there i s  nothing to  stop a d i rector  from being 

re-e lected) .  

( 5 )  Duties and obl igat ions o f  d i rectors  and o f f i c e r s  

A t  comnon l a w ,  d i rectors  were treated almost as f iduc ia r ies .  

A contract w i th  a corporation i n  which a d i rector  had an in terest  

was subject t o  being held voidable a t  the corporation's opt ion,  

and the d i rec to r  was l i a b l e  t o  account for  any p r o f i t s  which he 

received from i t .  This was unduly harsh, because i t  applied even 

t o  contracts which were i n  the corporat ion's in te res t .  On the 

other hand, the corporation's cons t i tu t ion  could authorize such 

contracts without providing safeguards against abuse, and the 

major i t y  could r a t i f y  such contracts a t  general meetings. This 

was unduly lax, because i t  applied even t o  contracts which were 

not i n  the corporat ion's in te res t .  
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Sect ion 115 o f  the Business Corporations Act i s  intended t o  

s t r i k e  a b e t t e r  balance. I f  a d i r e c t o r  d isc loses h i s  i n t e r e s t  i n  

a cont rac t  and does not vo te  on the con t rac t ,  the cont rac t  i s  not 

vo idable and he i s  not accountable f o r  b e n e f i t s  which he receives 

under i t .  We t h i n k  tha t  the proposed s t a t u t e  should f o l l ow  the 

BCA i n  t h i s  respect ,  and the d r a f t  Act does so. 

We t h i n k  t h a t  the proposed s t a t u t e  should a l so  f o l l ow  the 

BCA by a l lowing an incorporated assoc ia t ion  t o  indemnify i t s  

d i r e c t o r s  against l i a b i l i t i e s  incurred by them as d i r e c t o r s  other  

than l i a b i l i t i e s  to the incorporated assoc ia t ion ,  and by a l lowing 

an incorporated associat ion t o  ob ta in  insurance f o r  i t s  d i r e c t o r s  

against a l l  l i a b i l i t i e s  incur red by them as d i r e c t o r s  other than 

l i a b i l i t i e s  r e s u l t i n g  from f a i l u r e  t o  ac t  honest ly and i n  good 

f a i t h  w i t h  a view t o  the best i n t e res t s  o f  the incorporated 

assoc ia t ion .  

BCA sec t ion  117 imposes two general du t i es  on d i r e c t o r s .  

The f i r s t  du ty  i s  t o  act honest ly  and i n  good f a i t h  w i t h  a view 

t o  the best  i n t e r e s t s  o f  the corporat ion.  We t h i n k  tha t  the 

proposed s t a t u t e  should impose the same duty  on the d i r e c t o r s  o f  

an incorporated associat ion.  Anyone who undertakes t o  pursue the 

agreed comnon goals  should do so honest ly .  

The second duty imposed by  BCA sec t ion  117 i s  t o  exerc ise 

the care, d i l i gence  and s k i l l  that  a reasonably prudent person 

would exerc ise  i n  comparable circumstances. Our f i r s t  thought 

was tha t  such a duty would not be appropr ia te  for volunteer 

d i r e c t o r s  whose usual undertaking i s  t o  t r y  t o  achieve the comnon 

non-economic goals o f  i t s  members, but we have i n  the r e s u l t  

decided to recomnend tha t  the proposed s t a t u t e  should f o l l ow  BCA 
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sec t ion  1 1 7 .  The p r i n c i p a l  reason i s  tha t  the comnon law on the 

p o i n t  i s  confus ing and may impose an unduly h igh  standard of care 

on d i r e c t o r s  w i t h  special  q u a l i f i c a t i o n s .  A secondary reason i s  

t ha t  we t h i n k  i t  l i k e l y  t ha t ,  i n  decid ing what are the 

"comparable circumstances" which would determine the standard o f  

care to be app l ied ,  a cour t  would i n  a proper case take i n t o  

cons idera t ion  the volunteer nature o f  an incorporated 

associat ion.  

We do, however, go on t o  propose tha t  the Court have power 

t o  exonerate from l i a b i l i t y  a d i r e c t o r  who has f a i l e d  t o  c a r r y  

out the du ty  o f  care, d i l i gence  and s k i l l .  This power would be 

s i m i l a r  t o  the power t o  exonerate a t rus tee given by sec t ion  41 

o f  the Trustee Act.  

The d isc losu re  prov is ions  and the du t i es  o f  honesty and good 

f a i t h  and o f  care, d i l i gence  and s k i l l  should, we t h i nk ,  apply to 

o f f i c e r s  as w e l l  as t o  d i r e c t o r s ,  and so should the p rov is ions  

about indemni f ica t ion ,  insurance and d isc losu re .  

There i s  a f i n a l  quest ion. Should the d i r e c t o r s  be l i a b l e  

f o r  the wages of employees? The BCA says yes up t o  s i x  months' 

wages, bu t  subject  to a specia l  l i m i t a t i o n  per iod  and t o  a 

defence tha t  a d i r e c t o r  reasonably thought tha t  the corpora t ion  

cou ld  pay i t s  debts as they f e l l  due. The Societ ies Act says 

noth ing  and the re fo re  says no. 

The l i a b i l i t y  o f  a business corpora t ion 's  d i r e c t o r s  f o r  

wages derogates from the l i m i t e d  l i a b i l i t y  upon which corpora t ion  

l a w  i s  founded, bu t  i t  may poss ib ly  be j u s t i f i e d  on the grounds 

tha t  there i s  a specia l  r e s p o n s i b i l i t y  towards enployees and tha t  



d i r e c t o r s  should there fore  see p a i d  the employees from whose 

serv ices they hope t h a t  the corpora t ion ,  and there fore  they 

themselves, w i l l  b e n e f i t .  That j u s t i f i c a t i o n  i s  much less 

f o r c e f u l  i n  the case o f  a non -p ro f i t  assoc ia t ion  w i t h  an income 

d i s t r i b u t i o n  r e s t r i c t i o n ,  and i t  does not apply a t  a l l  t o  an 

incorporated assoc ia t ion  which a l s o  has a l i q u i d a t i o n  

d i s t r i b u t i o n  r e s t r i c t i o n .  Fur ther ,  sect ion 108 o f  the Enployment 

Standards Act deals  w i t h  the l i a b i l i t y  o f  d i r e c t o r s  and o f f i c e r s  

f o r  wages, and tha t  seems t o  us t o  be the appropr iate p lace t o  

deal w i t h  the sub jec t .  We do not  t h i n k  tha t  the proposed s t a t u t e  

should impose any o b l i g a t i o n  f o r  wages upon the d i r e c t o r s  o f  an 

incorporated associat ion.  

Recomnendation 21 

We r ecomnend : 

( a )  t ha t  an incorporated assoc ia t ion  be 
requ i red  t o  have a t  least one d i r e c t o r ,  
and t h a t  an incorporated assoc ia t ion  
which has w i t h i n  the preceding 3 years 
s o l i c i t e d  money from the p u b l i c  o r  
received a government grant  be requ i red  
t o  have a t  leas t  3 d i r e c t o r s ;  

( b )  tha t  the term of a d i r e c t o r  o f  any 
incorporated assoc ia t ion  be requ i red  t o  
end no l a t e r  than the t h i r d  annual 
meeting fo l l ow ing  h i s  e l e c t i o n ;  

( c )  tha t  the members o f  an incorporated 
assoc ia t ion  be enpowered t o  remove a 
d i r e c t o r  a t  any t ime by o rd ina ry  
reso lu t ion ;  and 

( d l  t ha t ,  subject  t o  those l i m i t s ,  the 
e l ec t i on ,  removal and term o f  o f f i c e  of 
d i r e c t o r s  be l e f t  t o  the by- laws.  

[D ra f t  Act s .  41,  431 

Recomnendation 22 

We recommend 



( a )  tha t  the proposed s t a t u t e  prov ide  
that  the d i r e c t o r s  s h a l l  manage the 
a c t i v i t i e s  and a f f a i r s  o f  an 
incorporated associat ion,  bu t  tha t  the 
p rov i s i on  be subject t o  the s t a t u t e  and 
t o  the a r t i c l e s  o f  incorpora t ion  and the 
by-laws o f  the assoc ia t ion ;  

( b )  tha t  the proposed s ta tu te  r equ i r e  
the d i r e c t o r s  ( a )  t o  act honest ly  and i n  
good f a i t h  w i t h  a view t o  the best 
i n t e r e s t s  o f  the corpora t ion ,  and ( b )  to 
exerc ise the standard o f  care,  d i l i g e n c e  
or s k i l l  which a reasonable person would 
exerc ise i n  comparable circumstances; 

( c )  tha t  i f  i t  appears t h a t  a d i r e c t o r  
o r  o f f i c e r  has acted honest ly  and i n  
good f a i t h  w i t h  a view t o  the best 
i n t e r e s t s  of an incorporated 
assoc ia t ion ,  or,  i n  the case o f  a 
c r im ina l  o r  admin is t ra t i ve  ac t i on  or 
proceeding tha t  i s  enforced by a 
monetary pena l ty ,  he had reasonable 
grounds f o r  b e l i e v i n g  tha t  h i s  conduct 
was l aw fu l ,  a  cour t  may r e l i e v e  the 
d i r e c t o r  o r  o f f i c e r  whol ly  or p a r t l y  
from l i a b i l i t y  for a breach o f  the 
du t ies  descr ibed i n  Recomnendation 
2 2 ( b ) ;  

( d l  t ha t  the proposed s ta tu te  prov ide  
tha t  upon proper d isc losure  and 
abstent ion from vo t i ng  by a d i r e c t o r  o r  
o f f i c e r  o f  an incoporated assoc ia t ion  a 
cont rac t  i n  which the d i r e c t o r  o r  
o f f i c e r  i s  i n te res ted  w i l l  be v a l i d  and 
the d i r e c t o r  or o f f i c e r  w i l l  no t  be 
l i a b l e  t o  account to the incorporated 
assoc ia t ion  f o r  p r o f i t s  received under 
the con t rac t ;  and 

( e l  t ha t  the proposed s ta tu te  permi t  an 
incorporated assoc ia t ion  

( i )  t o  indemnify a d i r e c t o r  
against l i a b i l i t i e s  incurred by him 
as a d i r e c t o r  other than 
l i a b i l i t i e s  t o  the assoc ia t ion  
i t s e l f ,  and 

(ii) that  i t  permit  the 
assoc ia t ion  t o  ob ta i n  insurance f o r  
a d i r e c t o r  against l i a b i l i t i e s  
incur red as a d i r e c t o r  other  than 
f o r  breaches o f  the d i r e c t o r ' s  du t y  
o f  good f a i t h  t o  the assoc ia t ion .  



[D ra f t  Act s .  47,  48, 49, 501 

L .  F inancia l  a f f a i r s  

We t h i nk  that  the proposed s ta tu te  should t r e a t  an 

incorporated associat ion which has w i t h i n  the past 3 years 

s o l i c i t e d  money from the p u b l i c  o r  received a government grant  i n  

much the same way as the Business Corporations Act t r ea t s  a 

d i s t r i b u t i n g  corpora t ion :  a s o l i c i t i n g  incorporated assoc ia t ion  

should have to prov ide f i n a n c i a l  statements as requ i red  b y  

regu la t ions ;  i t  should have t o  prov ide  comparative f i n a n c i a l  

statements f o r  the preceding f i n a n c i a l  pe r iod  or g i ve  a reason 

why i t  does not  do so; i t  should have t o  mai l  a copy o f  the 

f i n a n c i a l  statements to i t s  members before each annual meeting or  

a l t e r n a t i v e l y  adver t ise  t h a t  the statements are  ava i lab le  a t  i t s  

reg is te red  o f f i c e ;  i t  should have t o  f i l e  i t s  f i n a n c i a l  

statements w i t h  the Regist rar  of Corporations a f t e r  every annual 

meeting, where they w i l l  be open t o  inspect ion  by  members o f  the 

p u b l i c ;  and i t  should have to have an aud i to r  who w i l l  g i v e  an 

op in ion  on the f i n a n c i a l  statements i n  the usual form. These 

prov is ions  would he lp  t o  p ro tec t  members o f  such incorporated 

associat ions and impose a modest amount o f  p u b l i c  accoun tab i l i t y  

f o r  money ra i sed  from the p u b l i c  and the p u b l i c  sec tor .  

We t h i nk ,  however, tha t  one q u a l i f i c a t i o n  should be made. 

The aud i t  requirement would be unduly onerous f o r  an 

unincorporated assoc ia t ion  which had received a small government 

grant o r  ra i sed  a few hundred d o l l a r s  by a p u b l i c  appeal. We 

th ink  tha t  some exemptions should be made but  that  they should 

not be made i n f l e x i b l e  by embodying them i n  the proposed s t a t u t e .  



Our proposal is that regulations provide for exemptions, 

probably, but not necessarily, based upon dollar amounts. We 

would be pleased to participate in the formulation of the 

regulations. 

Any other incorporated association should be relieved of the 

duty of providing comparative financial statements, the duty to 

mail statements before the annual meeting, and the duty to file 

statements with the Registrar of Corporations. It should be 

able, by resolution adopted by a two-thirds majority, to choose 

to have a member or other person examine the financial statements 

rather than to have a formal audit (though a member should be 

able to apply to the Court in such a case to have an auditor 

appointed). It should be able, by resolution consented to by all 

members, to dispense with an auditor entirely. 

There are two points upon which we would depart from the 

BCA. First, BCA section 162(1) entitles an auditor to attend 

every meeting of shareholders at the expense of the corporation, 

but because of fears expressed to us we have deleted the 

reference to expense from the draft Act and provided instead that 

the auditor is entitled either to attend a meeting or to have a 

statement read. Second, BCA section 162(2) entitles any member 

to require the auditor to attend a meeting at the corporation's 

expense, but because of fears expressed to us about the 

possibility that a member will use the right as a means of 

causing embarrassment to an incorporated association, we have 

added a provision which would allow the Court to grant an 

exemption to the auditor from attending and to the incorporated 

association from paying expenses. 



Recomnendat ion  23 

We recomnend that the proposed s ta tute 
require every incorporated association t o  
keep f inanc ia l  records and present f inanc ia l  
statements for  consideration a t  every annual 
meeting o f  the members, the standards to  be 
prescribed by regulat ion.  

Recomnendation 24 

We recomnend that i n  addi t ion the s ta tu te 
require every incorporated association which 
i n  the past 3 years has so l i c i t ed  publ ic  
funds or received a government grant t o  

( a )  provide i t s  members wi th  
corrparative f inanc ia l  statements for  the 
preceding f inanc ia l  period, 

( b )  c i r cu la te  f inanc ia l  statements to  
i t s  members 21 days i n  advance o f  each 
annual meeting, or a l te rna t ive ly  
advert ise that the f inanc ia l  statements 
can be inspected a t  the registered 
o f f i c e ,  and 

( c )  f i l e  a copy o f  i t s  f inanc ia l  
statements w i th  the Registrar of  
Corporations . 

[ D r a f t  Act s. 2 7 ,  631 

Recomnenda t ion '25 

We recomnend that 

( a )  subject to Recomnendation 25 (b ) ,  
and subject t o  exemption by regulat ion 
where the amounts involved are small, 
the proposed s ta tute require every 
incorporated association t o  appoint an 
auditor and that i t  require the auditor 
t o  make the examination that i s  i n  h i s  
opinion necessary to  enable him to  
report i n  prescribed form, but that 

( b )  the proposed s ta tute permit an 
incorporated association which has not 
i n  the past 3 years so l i c i t ed  publ ic  
money or received a government grant 

( i )  i n  l i e u  o f  appointing an 
audi tor ,  t o  appoint an independent 
member o f  the incorporated 
association or  other person to 
review the f inanc ia l  statements and 



report  t o  the annual meeting, the 
reso lut ion to  be adopted by a 
ma jor i t y  o f  two th i rds  o f  the votes 
cast ,  or 

(ii) by resolut ion consented to  by 
every member of  the incorporated 
association, t o  resolve not t o  
appoint an auditor;  

( c )  that a resolut ion under 
Recomndation 25(b) be e f fec t i ve  only 
for  one year; 

( d )  that a member have the r i g h t  t o  
apply to  the Court fo r  the appointment 
o f  an auditor apply despite a resolut ion 
under Recomnendation 25(b) ( i )  but not i f  
a reso lu t ion has been adopted under 
Recomndation 25(b) ( i i). 

[Draf t  Act s. 68,  711  

M .  Amalgamation 

We had thought that amalgamation machinery was unnecessary. 

I t  was, however, suggested to us i n  consultat ion t h a t  there are 

s i tua t ions  i n  which the amalgamation o f  incorporated associations 

i s  h igh ly  desirable. The proposed s ta tu te  should therefore 

provide fo r  i t .  I t  should i n  general fo l low the amalgamation 

provisions o f  the Business Corporations Act, but nei ther the 

short-form provisions nor the provis ion for amalgamation wi th  an 

ext ra-prov inc ia l  corporation i s  appropriate. 

Recomndation 26 

We recomnend that the proposed s ta tu te  
provide for the amalgamation o f  an 
incorporated association w i t h  other Alberta 
incorporated associations. 

[Dra f t  Act s. 64-87]  



N .  "Continuance" from one j u r i sd i c t i on  t o  another 

We had thought that provisions allowing an extra-provincia l  

non-prof i t  corporat ion to  transfer i t s  reg i s t ra t i on  to  Alberta 

and allowing an Alberta non-prof i t  corporation to  transfer i t s  

reg i s t ra t i on  t o  another j u r i sd i c t i on  were unnecessary. Again, we 

were i n  consul tat ion given an example i n  which an association 

wanted to  continue under federal l eg i s la t i on  and was f rust ra ted 

by i t s  mob i l i t y  t o  do so. While t h i s  may not show a widespread 

need, we are i nc l i ned  t o  th ink that the machinery should be 

provided for those who do need i t .  The proposed s ta tu te  should 

therefore provide fo r  both kinds of  t ransfer .  The BCA provisions 

are sat is factory  and should be followed. 

Reconmendation 27 

We recomnend that the proposed s ta tute 
provide fo r  the continuance under i t  of  an 
extra-provincia l  non-prof i t  corporation and 
for the continuance o f  an incorporated 
association under the non-prof i t  corporations 
s ta tu te o f  another j u r i sd i c t i on .  

[Draf t  Act s.  88,89 I 

0. Remedies 

( 1 )  Invest igat ion 

The Business Corporations Act gives the Court o f  Queen's 

Bench power to  appoint an inspector to  invest igate the a f f a i r s  o f  

an incorporated association i f  there i s  reason to think that 

fraud, dishonesty or oppression i s  involved i n  the a c t i v i t i e s ,  or 

even i n  the establishment, of the association. The Court can 

confer on the inspector compulsory powers to  get the necessary 
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in fo rmat ion .  The repor t  o f  the inspector does not  have any lega l  

e f f ec t  other  than being admissible i n  evidence, bu t  i t  provides 

in format ion  upon which other proceedings could be based. We 

t h i nk  tha t  the power i s  a usefu l  p ro tec t i on  f o r  members o f  

incorporated associat ions and for p u b l i c  i n t e res t  and t h a t  the 

proposed s t a t u t e  should f o l l ow  the BCA i n  t h i s  respect .  

We t h i n k  tha t  any present member o f  an incorporated 

assoc ia t ion  should be ab le  to apply for an i nves t i ga t i on ,  and 

tha t  ( S O  tha t  those i n  c o n t r o l  cou ld  not avoid an i nves t i ga t i on  

by e j e c t i n g  a member), a member's r i g h t  t o  apply should cont inue 

f o r  a year a f t e r  the terminat ion o f  h i s  membership. The 

Regist rar  o f  Corporations should a l so  be able t o  apply i f  the 

incorporated assoc ia t ion  has both  the income and l i q u i d a t i o n  

d i s t r i b u t i o n  r e s t r i c t i o n s .  H i s t o r i c a l l y  the Attorney General has 

had power ( t h e  parens p a t r i a e  power under the roya l  p rerogat ive)  

t o  take steps f o r  the superv is ion  o f  c h a r i t i e s ,  b u t ,  assuming 

tha t  the Regist rar  i s  g i ven  resources and access t o  legal  advice 

and i nves t i ga to r y  serv ices,  h i s  c loser  assoc ia t ion  w i t h  the 

regu la t i on  of corporat ions suggests tha t  the balance o f  

convenience would be best served by con fe r r ing  a s i m i l a r  power on 

him, a t  l eas t  unless the At torney General wishes t o  exerc ise i t  

on appropr iate occasions. (We do not  see any need for the 

s t a t u t e  t o  i n t e r f e r e  w i t h  the Attorney General's p rerogat ive  

power. ) 

Recmenda t i o n  28 

We recomnend 

( a )  tha t  a member o f  an incorporated 
associat ion or a person who has been a 
member i n  the preceding year be e n t i t l e d  
t o  apply to the Court f o r  an order 



appointing an inspector t o  invest igate 
the a f f a i r s  o f  the association; 

( b )  that i n  the case o f  an incorporated 
association which has both an income and 
l i qu ida t i on  property d i s t r i bu t i on  
r es t r i c t i on ,  the Registrar o f  
Corporations also be e n t i t l e d  t o  apply 
fo r  such an order, and that resources be 
made avai lable t o  enable the Registrar 
t o  perform t h i s  funct ion on appropriate 
occasions. 

( c )  that the Court have power to  make 
the order i f  there are su f f i c i en t  
grounds fo r  conducting an invest igat ion 
t o  determine whether there has been 
fraud, dishonesty or oppression; 

( d )  that the Court have power to  give 
the inspector compulsory powers fo r  the 
acquis i t ion o f  information; and 

(el that the inspector 's report be 
admissible i n  evidence. 

[Draf t  Act s .  93-1031 

( 2 )  Compliance orders and der ivat ive actions 

Section 240 of  the Business Corporations Act gives the Court 

power t o  d i r ec t  a corporation, i t s  d i rectors  and o f f i ce r s  and 

others, t o  comply w i th  the Act, the regulat ions, the a r t i c l e s  o f  

the by-laws. We think that the proposed statute should include a 

s imi lar  provis ion for  the protect ion of incorporated associations 

and the i r members . 

BCA section 232 allows a "complainant" - -  a present o r  

former member of  an incorporated association; a present or former 

o f f i ce r  or d i rector  o f  a business corporation or i t s  a f f i l i a t e s  

or anyone whom the Court thinks to  be a proper person-to apply 

for  the Court 's leave t o  b r ing  or to  intervene i n  an act ion on 

behalf o f  the corporation. A complainant who wishes t o  assert a 
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derivative claim must first give the directors a chance to act, 

and the Court must be satisfied that the complainant is acting in 

good faith and that his proposal appears to be in the best 

interests of the corporation. Because i t  is a claim of the 

corporation which a complainant puts forward or defends, the 

remedy is referred to as a "derivative" remedy. 

The purpose of the BCA provision is to let shareholders take 

steps when the directors are not properly looking after the 

corporation's interests. The provision gets over procedural 

difficulties which shareholders had at c o m n  law in protecting 

the interests of corporations - -  frequently against the directors 

themselves - -  and we think it is a good thing and that the 

proposed statute should follow the BCA in this respect. 

BCA section 234 allows a "complainant" to sue on his own 

behalf if the rights of shareholders, directors, officers or 

creditors are being oppressively or prejudicially affected by a 

business corporation or its directors.The section is for the 

protection of a shareholder's economic interests, either 

exclusively or primarily. 

If an incorporated association has both the income and 

liquidation distribution restrictions, a member does not have an 

economic interest to be defended. I t  is true that if an 

association has only the income distribution restriction, a 

member may have an economic interest. However, the economic 

interests of members in incorporated associations are 

characteristically less great than the interests of shareholders 

in business corporations, and the division between ownership and 

control is characteristically less, so that the need for 



protecting the personal interests of members against the 

directors is less. We think that on the whole, the need for 

protection is not substantial enough to outweigh the degree of 

interference with corporate proceedings which is involved in the 

oppression remedy, and we do not think that the oppression remedy 

should be included in the proposed statute.The derivative remedy 

and the compliance order are, we think, sufficient protection for 

members ofincoporated associations. 

Recomnendation 29 

( 1 )  We recomnend that the proposed statute 
allow a present or former member of an 
incorporated association, a present or former 
officer or director of an incorporated 
association or an affiliate, or anyone whom 
the Court of Queen's Bench thinks is proper 
to make such an application to apply for 
leave to intervene in or bring an action on 
behalf of the incorporated association and 
ancillary orders, but only if the applicant 
has given the incorporated association and 
its directors an opportunity to take the 
action and is acting in good faith, and if, 
in the Court's opinion, the bringing of the 
action would be in the interests of the 
incorporated association. 

[Draft Act s. 1271 

Section 240 of the Business Corporations Act empowers the 

Court to order a corporation or any shareholder, director, 

officer, employee, agent, auditor, trustee, receiver, 

receiver-manager or liquidator of a business corporation to 

comply with the BCA, the regulations, the articles of 

incorporation, the by-laws, or a unanimous shareholder agreement. 

While the Court might have such powers without express mention in 

a statute, we think it as well that the proposed statute make 

similar provision for incorporated associations so that there may 

be no doubt 



We r e c m e n d  tha t  the proposed s t a t u t e  g i v e  
the Court power t o  d i r e c t  tha t  an 
incorporated assoc ia t ion ,  or a member, 
d i r e c t o r ,  o f f i c e r ,  employee, agent, aud i t o r ,  
t rus tee ,  rece iver ,  receiver-manager or 
l i q u i d a t o r  o f  an incorporated assoc ia t ion ,  t o  
comply w i t h  the proposed s t a t u t e  or 
regu la t ions  or the a r t i c l e s ,  or by-laws, o r  
t o  r e s t r a i n  any such person from contravening 
the s ta tu te ,  regu la t ions ,  a r t i c l e s  or 
by- laws. 

[ D r a f t  Act s .  1331 

( 3 )  Right t o  d issent  and be bought out 

Under sec t ion  184 o f  the Business Corporations Act,  a 

shareholder who d issents from one o f  a number o f  fundamental 

changes i n  the co rpora t ion ' s  s t r uc tu re  or opera t ion  - -  changes i n  

shareholders' r e l a t i v e  r i g h t s ,  f o r  example, o r  changing the 

r e s t r i c t i o n s  upon the businesses which the corpora t ion  may ca r r y  

on or s e l l i n g  subs tan t i a l l y  a l l  i t s  p roper ty ,  o r  amalgamating 

w i t h  another corpora t ion  or t r a n s f e r r i n g  the co rpora t ion ' s  

r e g i s t r a t i o n  t o  another j u r i s d i c t i o n  - -  can ob jec t  and requ i re  

the corpora t ion  t o  pay him the f a i r  value o f  h i s  shares, upon 

which he ceases t o  be a shareholder. 

This remedy would obviously  be inappropr ia te  i n  the case of 

an incorporated associat ion which has both  the income and 

l i q u i d a t i o n  d i s t r i b u t i o n  r e s t r i c t i o n :  a member has no i n t e r e s t  

to be bought ou t .  I t  could apply t o  an incorporated assoc ia t ion  

which has o n l y  the income d i s t r i b u t i o n  r e s t r i c t i o n ,  bu t  we t h i nk  

tha t  as a general r u l e  i t s  advantage i n  p ro tec t i ng  m i n o r i t y  

members would be outweighed by the disadvantage o f  i t s  

in t rus iveness i n t o  p r i v a t e  a f f a i r s .  



The one k ind  o f  case i n  which we th ink  the r i g h t  t o  dissent 

might be appropriate i s  the incorporated association which has 

opted for share cap i ta l  and has thus treated i t s e l f  as close t o  a 

business corporation, and that i s  the on ly  k ind  of  case for  which 

we recomnend i t .  

Recommendation 31 

We recomnend that the proposed s ta tute give a 
member o f  an incorporated association the 
r i gh t  t o  dissent from a fundamental change 
and be bought out a t  f a i r  value only where 
the incorporated association has share 
cap i ta l  and the member holds a share. 

[ D r a f t  Act s. 331 

P .  L iquidat ion,  d isso lu t ion and rev iva l  

Part 17 of  the Business Corporations Act provides a scheme 

fo r  the l iqu ida t ion  and d isso lu t ion of  business corporations. 

The scheme i s  f l e x i b l e .  A corporation can l iqu idate i t s e l f .  The 

Court can l iqu ida te  a corporation or take over the supervision o f  

a corporate se l f - l i qu i da t i on .  The procedures and consequences o f  

l i qu ida t i on  are adequately provided f o r .  Provision i s  made for  

the s t r i k i n g  o f f  o f  corporations which are not carry ing on 

business or f i l i n g  returns required by the BCA. We th ink  that 

the scheme i s  su i tab le  for  the l iqu ida t ion  and d isso lu t ion of  

incorporated associations and that the proposed s ta tute should 

adopt i t .  

One spec i f ic  point  should be noted. Section 204 o f  the 

Companies Act and section 28 o f  the Societies Act empower the 

Lieutenant Governor i n  Council t o  revoke the incorporation o f  a 

company or o f  a society. These powers have ra re ly  i f  ever been 
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used and they do not perform any useful funct ion. We do not 

th ink that the proposed statute should contain such a provis ion.  

Another point  should also be noted. Under ACA sect ion 205 

and SA section 30, the Registrar of  Corporations can s t r i k e  a 

company or society from the reg is ter  i f  i t  f a i l s  t o  f i l e  a re turn 

for  two years. Before doing so he must, i n  the case o f  a 

company, demand that the re turn be f i l e d  and, i n  the case o f  a 

society,  g ive not ice o f  h i s  in ten t ion  to  dissolve the society i f  

the not ice i s  not f i l e d ,  and i n  both cases he must publ ish i n  the 

Alberta Gazette not ice o f  h i s  in ten t ion  t o  s t r i k e  o f f .  BCA 

sect ion 205 i s  somewhat d i f f e ren t .  On the one hand, i t  reduces 

the necessary time of  default  from two years to  one year. On the 

other, i t  requires that not ice be given not only t o  the 

delinquent corporation but also to  a l l  i t s  d i rec to rs .  

We th ink  t h a t  the scheme of  BCA section 205 i s  su i tab le  for  

incorporated associations. The time requirements appear 

s u f f i c i e n t :  by the time the procedures have been gone through, an 

incorporated association w i l l  have almost ce r ta in l y  have been i n  

defaul t  for  two years, and the addi t ional  requirement o f  not ice 

t o  d i rectors  i s  pa r t i cu l a r l y  useful fo r  small societ ies whose 

registered o f f i c e  i s  l i k e l y  t o  change from year t o  year so that 

not ices t o  the association are l i k e l y  to  go astray. We think 

that the proposed statute should fo l low BCA section 205. 

BCA P a r t  17 also provides for  the rev iva l  o f  dissolved 

corporations. I t s  in tent ion i s  to  restore a revived corporation 

as f a r  as possible to the legal pos i t ion  which i t  would have had 

i f  i t  had not been dissolved. Again, we think that the proposed 

s ta tute should have s imi lar  provisions. 



We recomnend tha t  the p r o v i s i o n  f o r  the 
l i q u i d a t i o n ,  d i s s o l u t i o n  and r e v i v a l  o f  
incorporated associat ions be made along the 
l i n e s  o f  Part 17 o f  the Business Corporations 
Act,  w i t h  necessary changes. 

[D ra f t  Act ,  Part  81 

Q. Ex t ra-Prov inc ia l  n o n - p r o f i t  corporat ions 

The Business Corporations Act requ i res  an ex t ra -p rov inc ia l  

corpora t ion  which ca r r i es  on business i n  Alber ta t o  r e g i s t e r  w i t h  

the Regist rar  o f  Corporations. Reg is t ra t i on  invo lves  p rov id ing  

the Regist rar  w i t h  the corpora t ion 's  fundamental corporate 

in format ion,  and i t  a l so  involves the appointment o f  an a t to rney 

i n  the prov ince fo rse rv i ce  o f  documents upon the corpora t ion .  

The purpose o f  r e g i s t r a t i o n  i s  t o  g i v e  Albertans a p lace  i n  the 

prov ince where they can ob ta i n  bas i c  in format ion  about a 

corpora t ion  and a p lace i n  the prov ince where they can serve i t  

w i t h  no t i ces  and lega l  process. 

The BCA prov is ions  now apply t o  ex t r a -p rov i nc i a l  non -p ro f i t  

corporat ions as we l l  as t o  ex t r a -p rov i nc i a l  business 

corpora t ions .  We t h i nk  that  they are  i n  general su i t ab l e  f o r  

non -p ro f i t  corporat ions,  bu t  t h a t ,  inso far  as non -p ro f i t  

corporat ions are concerned, they should be inc luded i n  the 

proposed s t a t u t e  ra ther  than i n  the BCA. As the d e f i n i t i o n  of 

ca r ry ing  on business, which t r i g g e r s  the duty  t o  r e g i s t e r ,  i s  no t  

su i t ab l e  f o r  non -p ro f i t  corporat ions,  i t  should be changed. 

One spec ia l  po i n t  requ i res  a t t e n t i o n .  E a r l i e r  Companies 

Acts gave the Attorney General power t o  exempt an 
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extra-provincia l  non-prof i t  corporation from the duty t o  register  

i n  Alberta. The po l i c y  o f  granting such exemptions was abandoned 

about 1976 and the i r  l eg i s la t i ve  foundation was abolished when 

the BCA was enacted. However, a number of  exemptions granted 

before 1976 may remain i n  force. 

I t  i s ,  we th ink,  generally agreed that the po l i c y  of  

requi r ing reg is t ra t i on  of  extra-provincia l  corporations i s  a good 

one and that no corporation should be exempted. That raises the 

question whether the ex i s t i ng  exemptions should be terminated. 

I t  can be argued that the extra-provincia l  corporations have 

been granted the i r  exemptions and may have r e l i e d  upon them so 

that i t  would be un fa i r  t o  revoke them. We th ink  otherwise. 

F i r s t ,  a l l  that  i s  involved i s  a duty to  reg i s te r ,  which i s  not 

onerous. Second, we do not th ink i t  unfa i r  t o  terminate a 

special p r i v i l ege  when the termination would merely put the 

holder o f  the p r i v i l ege  i n  the same pos i t ion  as everyone else.  

Third, we do not th ink that terminating the exemptions would put 

any ext ra-prov inc ia l  non-prof i t  corporation i n  a worse pos i t ion  

than i f  the exemption had not been granted i n  the f i r s t  place. 

We th ink,  however, that fairness requires that the proposed 

s ta tute g ive the now-exempted corporations an adequate 

opportunity t o  conform to  the reg is t ra t i on  requirement before 

they are treated as being i n  de fau l t .  We th ink  also that the 

g iv ing  o f  time i s  not su f f i c i en t  and that information should be 

given here as we l l .  We th ink that the now-exempted corporations 

should be given one year from the coming i n t o  force o f  the 

proposed statute t o  reg is te r ,  and that they should not have to  

register  u n t i l  6 months a f te r  the Registrar o f  Corporations gives 



them n o t i c e  tha t  they are  requ i red  to r e g i s t e r  

Recomnendation 33 

We recomnend 

( a )  that  the r e g i s t r a t i o n  of 
ex t r a -p rov i nc i a l  non -p ro f i t  corporat ions 
be t rans fe r red  from the Business 
Corporations Act to the proposed 
s ta tu te ;  

(b )  that  ex t r a -p rov i nc i a l  non -p ro f i t  
corporat ions which cormnce ca r ry ing  on 
a c t i v i t i e s  i n  Alber ta a f t e r  the proposed 
s t a t u t e  comes i n t o  force be requi red t o  
r e g i s t e r  under i t ;  

( c )  that  the proposed s t a t u t e  terminate 
the exemptions from r e g i s t r a t i o n  granted 
to ex t ra -p rov i nc i a l  non -p ro f i t  
corporat ions under e a r l i e r  Companies 
Acts and requ i r e  each now-exempted 
corpora t ion  t o  r e g i s t e r  w i t h i n  a year o f  
the coming i n t o  force o f  the s ta tu te ,  o r  
w i t h i n  6 months o f  rece iv ing  a no t i ce  
r equ i r i ng  them t o  r e g i s t e r ;  and 

( d )  that  the r e g i s t r a t i o n  p rov is ions  
follow the BCA p rov is ions  w i t h  necessary 
changes. 

[ D r a f t  Act, Part 211 

CONCLUSION 

As we sa id  e a r l i e r ,  t h i s  Part  I 1  has addressed on l y  the 

p r i n c i p a l  p o l i c y  issues which must be resolved i f  good non -p ro f i t  

associat ions l e g i s l a t i o n  i s  t o  be enacted. Much o f  the d e t a i l  o f  

our proposals can be found o n l y  by examining the d r a f t  Act 

contained i n  Part  I V .  We be l ieve  that  the adoption o f  the 

p o l i c i e s  o u t l i n e d  i n  t h i s  Part I 1  and the enactment o f  a s t a t u t e  

along the l i n e s  o f  the d r a f t  Act contained i n  Part I V  would 

provide an legal  foundation and machinery su i t ab l e  f o r  the 

incorpora t ion  and operat ion of non -p ro f i t  associat ions i n  
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PART I11 LIST OF RECOMMENDATIONS 

Recomnenda t i on 1 

We recomnend tha t  new l e g i s l a t i o n  repeal and 
replace the Soc ie t ies  Act and the Companies 
Act, i nso fa r  as i t  re l a tes  t o  non -p ro f i t  
companies. 

Recomnendat i on 2 

We recomnend tha t  the new l e g i s l a t i o n  be 
contained i n  one s t a t u t e .  

Recomnendat i o n  3 

We recomnend tha t  the proposed s t a t u t e  
genera l l y  be along the l i nes  o f  the d r a f t  
Incorporated Associations Act which 7s Part 
111 o f  t h i s  r e p o r t .  

Recomnenda t i on  4 

We recomnend tha t  an associat ion which 
p r o h i b i t s  the d i s t r i b u t i o n  o f  income or 
proper ty  t o  i t s  members du r ing  i t s  existence 
be permi t ted  to be incorporated under the 
proposed s ta tu te .  

Recomnendat i on  5 

We recomnend tha t  the pr imary func t ion  o f  the  
proposed s ta tu te  be t o  prov ide  e f f i c i e n t  
machinery f o r  the incorpora t ion  and opera t ion  
o f  incorporated associat ions and f o r  the 
p ro tec t i on  of m i n o r i t i e s ,  bu t  tha t  i t  p rov ide  
a few safeguards i n  the case o f  associat ions 
which receive money from the p u b l i c  o r  from 
governments and associat ions which have bo th  
an income and l i q u i d a t i o n  d i s t r i b u t i o n  
r e s t r i c t i o n  to  t h e i r  members. 

Recommendation 6 



We recomnend that the proposed statute be 
made as easy to follow as possible and that 
administrative steps, particularly the 
preparation and delivery of explanatory 
material, be taken to ensure that 
incorporation and operation under i t  will be 
easy and will not usually require 
professional advice. 

Recomnendation 7 

We recomnend that the proposed statute use 
the basic concepts, terms, form and 
organization of the Business Corporations Act 
where, and only where, they are appropriate 
for incorporated associations. 

Recomnenda t ion 8 

We recomnend that the proposed statute 
provide an incorporation scheme which will 
allow Alberta non-profit incorporated 
associations to conform to current federal 
requirements for tax exempt and charitable 
status and to any likely federal and 
provincial requirements. 

Recomnendation 9 

We recomnend that the proposed statute 

(a) not include any general 
classification of incorporated 
associations; 

(b) require each association 
incorporated after the proposed statute 
comes into force to include in its 
articles of incorporation either an 
income distribution restriction (i.e., a 
provision that no income or property of 
the association shall be distributed to 
a member, officer or director of the 
association except on or after the 
liquidation of the association) or an 
income and liquidation distribution 
restriction ( i  .e., a provision that no 
income or property of the association 
shall be distributed to a member, 
director or officer either during the 



existence o f  the association or on or 
a f ter  i t s  l i qu ida t i on ) .  

[Draf t  Act s.  51 

Recomnendation 10 

We recommend that the proposed s ta tute 

( a )  p roh ib i t  an incorporated 
association from declaring dividends and 
d i s t r i bu t i ng  income t o  i t s  members 
during i t s  existence; 

( b )  permit the a r t i c l e s  o f  
incorporation o f  an incorporated 
association to authorize the 
incorporated association 

(i) t o  pay a member a reasonable 
p r i ce  or remuneration for  goods, 
services or other valuable benef i ts  
provided by the member, and 

(ii) t o  give f inanc ia l  assistance 
t o  a  member as par t  o f  the goods, 
services or other valuable benef i ts  
provided by the member, and 

(iii) t o  give f inanc ia l  assistance 
t o  a  member as par t  o f  the 
incorporated association's 
a c t i v i t i e s .  

( c )  p roh ib i t  an incorporated 
association from g iv ing  f inanc ia l  
assistance to  a  member, d i rector  or 
o f f i c e r  except as provided above. 

(d )  permit the a r t i c l e s  o f  
incorporation o f  an incorporated 
association which has only an income 
d i s t r i bu t i on  r e s t r i c t i o n  t o  authorize i t  
to  redeem a membership in terest  i n  the 
incorporated association; 

(e )  permit the a r t i c l e s  o f  
incorporation o f  an incorporated 
association which has both an income and 
l iqu ida t ion  d i s t r i bu t i on  r e s t r i c t i o n  t o  
d i s t r i bu te  property t o  a  body corporate 
w i th  s imi lar  purposes even though the 
body corporate i s  a member o f  the 
incorporated association. 

[Draf t  Act s .  6 ,  18,  761 



Recomnendation 1 1  

We recomnend tha t  the proposed s ta tu te  
prov ide that  upon l i q u i d a t i o n  

( a )  the proper ty  o f  an incorporated 
associat ion which has o n l y  an income 
d i s t r i b u t i o n  r e s t r i c t i o n  be d i s t r i b u t e d  
according to the a r t i c l e s  o f  
incorporat ion,  o r ,  f a i l i n g  a p rov i s i on  
deal ing w i t h  d i s t r i b u t i o n ,  d iv ided 
equa l ly  among those who are members a t  
the time o f  d i s s o l u t i o n ;  

( b )  the proper ty  o f  an incorporated 
associat ion which has bo th  an income and 
l i q u i d a t i o n  d i s t r i b u t i o n  r e s t r i c t i o n  be 
used f o r  s im i l a r  purposes ( i nc l ud ing  
d i s t r i b u t i o n  to a body corporate w i t h  
s im i la r  purposes) designated by the 
a r t i c l e s  o f  incorpora t ion ,  o r ,  f a i l i n g  
such designat ion,  designated by the 
Court . 

[D ra f t  Act s .  19, 20,  211 

Recomnendation 12 

We recomnend 

( a )  tha t  the proposed s t a t u t e  not p lace 
any r e s t r i c t i o n  upon the purposes f o r  
which associat ions may be incorporated 
under i t ,  and 

( b )  tha t  the Regist rar  be ob l iged t o  
issue a c e r t i f i c a t e  o f  incorpora t ion  f o r  
an incorporated assoc ia t ion  i f  the 
proper documents and fees are de l i ve red  
t o  him. 

[D ra f t  Act s .  21 

Recomnendation 13 

We recomnend tha t  the proposed s ta tu te  not  
p r o h i b i t  an incorporated associat ion f r o m  
ca r ry ing  on business f o r  a p r o f i t  so long as 
the associat ion i s  p roh ib i t ed  from 
d i s t r i b u t i n g  income or proper ty  t o  i t s  
members dur ing  i t s  ex is tence.  



Recomnenda t i on 14 

We recomnend 

( a )  tha t  the a r t i c l e s  of inco rpora t ion  
o f  an incorporated assoc ia t ion  be 
requi red t o  s t a t e  the purposes f o r  which 
i t  i s  incorporated and tha t  an 
incorporated assoc ia t ion  be requ i red  t o  
act w i t h i n  i t s  s ta ted  purposes; and 

( b )  t h a t  an incorporated assoc ia t ion  be 
able t o  impose r e s t r i c t i o n s  upon i t s  
a c t i v i t i e s  by prov is ions  i n  i t s  a r t i c l e s  
o f  incorpora t ion .  

[D ra f t  Act s .  41 

Recomnendation 15 

We recomnend: 

( a )  tha t  an incorporated assoc ia t ion  
have the legal  capac i ty  o f  a  na tu ra l  
per son ; 

( b )  tha t  an incorporated assoc ia t ion  be 
p roh ib i t ed  from exerc i s ing  i t s  powers 
except f o r  the purposes s ta ted  i n  i t s  
a r t i c l e s  o f  incorpora t ion ;  

( c )  tha t  no act o f  an incorporated 
assoc ia t ion  be i n v a l i d  by  reason o n l y  
tha t  i t  i s  cont rary  t o  the a r t i c l e s  o f  
incorpora t ion  or  t o  the proposed 
s ta tu te .  

[D ra f t  Act s .  161 

Recomnendation 16 

( 1 )  We r e c o m n d  

( a )  tha t  the c o n s t i t u t i o n  o f  an 
incorporated assoc ia t ion  cons is t  o f  

( i )  a r t i c l e s  of inco rpora t ion  
s e t t i n g  out the name, purposes and 
membership classes o f  the 
incorporated assoc ia t ion ,  e i t h e r  an 
income d i s t r i b u t i o n  r e s t r i c t i o n  or 
an income and l i q u i d a t i o n  
d i s t r i b u t i o n  r e s t r i c t i o n ,  and such 
other things as the assoc ia t ion  



wishes to entrench; and 

(ii) by-laws regu la t i ng  the 
a f f a i r s  o f  the assoc ia t ion ;  

( b )  tha t  an incorporated assoc ia t ion  be 
f ree  t o  adopt i t s  own by-laws, but tha t  
by-laws be prescr ibed by m i n i s t e r i a l  
r egu la t i on  which w i l l  apply t o  anything 
not  covered by  by-laws adopted by the 
incorporated associat ion.  

(2) We recomnend tha t  an incorporated 
assoc ia t ion  be able t o  change by specia l  
r e s o l u t i o n  any p rov i s i on  o f  i t s  a r t i c l e s  o f  
i nco rpora t ion  o r  by-laws except as fo l l ows :  

( a )  an incorporated assoc ia t ion  which 
has bo th  an income and l i q u i d a t i o n  
r e s t r i c t i o n  on d i s t r i b u t i o n  o f  p roper ty  
t o  members should not  be able t o  

(i) change i t s  purposes wi thout  
leave o f  the Court ,  o r  

(ii) re lax  the r e s t r i c t i o n  a t  a l l ;  
and 

(b )  a change o f  name should have t o  
conform t o  the usual r u l e s  about names 

( 3 )  We r e c m e n d  t h a t  

( a )  a change i n  an incorporated 
assoc ia t ion 's  a r t i c l e s  o f  incorpora t ion  
have no e f f e c t  u n t i l  the Regist rar  o f  
Corporations issues a c e r t i f i c a t e  o f  
amendment; and 

(b )  a by-law or change i n  by- law adopted 
by  an incorporated assoc ia t ion  have no 
e f f e c t  u n t i l  i t  i s  sent t o  the Regist rar  
o f  Corporations. 

[D ra f t  Act s .  3 ,  4 ,  3 8 ,  3 9 ,  40, 781 

Recomnendation 17 

We recomnend that  incorpora t ion  under the 
proposed s t a t u t e  be e f f ec ted  by  

( a )  the sending to the Regist rar  o f  
Corporations o f  a r t i c l e s  of 
incorpora t ion ,  ma te r ia l s  concerning the 
proposed incorporated assoc ia t ion 's  



name, no t i ces  o f  reg is te red  o f f i c e  and 
d i r e c t o r s ,  and the proper fees, and 

(b )  the i ssu ing  by the Regist rar  o f  a 
c e r t i f i c a t e  of incorpora t ion .  

[ D r a f t  Act s .  3 ,  81 

Recomnendation 18 

We recomnend that  the proposed s t a t u t e  

( a )  apply automat ica l ly  t o  e x i s t i n g  
non -p ro f i t  companies and associat ions 
incorporated under the Companies Act and 
Societ ies Act respec t i ve ly ,  and 

( b )  recognize the c o n s t i t u t i o n a l  
documents o f  such companies and 
soc ie t i es  as the a r t i c l e s  o f  
incorpora t ion  and by-laws requ i red  by  
the proposed s ta tu te .  

Recomnendation 19 

We recomnend: 

( a )  that an associat ion incorporated 
a f t e r  the proposed s t a t u t e  comes i n t o  
f o r ce  should be requi red t o  have the 
words " Incorporated Associat ion" or the 
abbreviat ion " I . A . "  (which could appear 
i n  brackets)  at  the end of i t s  name; 

(b )  that the names o f  those non -p ro f i t  
companies and soc ie t i es  which inc lude 
"Assoc ia t ion" ,  "Foundation", "Soc ie ty " ,  
o r  Centre, be allowed t o  remain 
unchanged; 

( c )  that  a f t e r  3 years, the proposed 
s t a t u t e  should add " ( 1 . A . ) "  a t  the end 
o f  the name of every e x i s t i n g  company o r  
soc ie ty  which has not changed i t s  name 
to  conform to Recommendation 19(a)  and 
which i s  not r e fe r red  t o  i n  
Recomnendation 1 9 ( b ) ;  

( d l  that the proposed s t a t u t e  should 
prov ide  a scheme s im i l a r  to that  o f  the 
Business Corporations Act to prec lude 



the use o f  i d e n t i c a l  o r  confus ing ly  
s im i l a r  names by  incorporated 
associat ions,  and tha t  the s t a t u t e  
should prov ide  f o r  regu la t ions  on the 
same l i n e s  as those under the BCA; and 

( e )  that the proposed s t a t u t e  should i n  
add i t i on  p r o h i b i t  the use by  an 
incorporated associat ion o f  a name 
i d e n t i c a l  o r  s im i l a r  t o  the name o f  an 
unincorporated associat ion,  i f  the use 
would be confus ing or  misleading. 

[D ra f t  Act s .  12, 13, 141 

Recomnendation 20 

We recomnend 

( a )  that  the proposed s t a t u t e  

( i) permi t  an incorporated 
assoc ia t ion  t o  have a c a p i t a l  
d i v ided  i n t o  shares 

(ii) apply t o  an incorporated 
assoc ia t ion  which has a c a p i t a l  
d i v ided  i n t o  shares the re levant  
p rov is ions  o f  the Business 
Corporations Act about shares and 
about share c e r t i f i c a t e s ,  t rans fe rs  
and r e g i s t e r s .  

( b )  that the proposed s t a t u t e  requ i re  
every incorporated assoc ia t ion  t o  have 
i t s  a r t i c l e s  o f  incorpora t ion  es tab l i sh  
the classes of memberships and as a 
minimum prov ide  f o r  one c lass  o f  members 
who are e n t i t l e d  t o  vo te  a t  a l l  
meetings; 

( c )  that the proposed s t a t u t e  r equ i r e  
every incorporated assoc ia t ion  t o  have 
i t s  by-laws deal w i t h  admission t o  and 
t rans fer  and terminat ion o f  mehersh ips ;  
and 

( d l  that the proposed s t a t u t e  prov ide 
tha t  any power of terminat ion o f  
membership (as  d i s t i ngu ished  from a 
p rov i s i on  which operates automat ica l ly )  
must be exercised i n  accordance w i t h  
na tu ra l  j u s t i c e .  

[ D r a f t  Act s .  29, 30, 331 



We recomnend: 

(a) that an incorporated association be 
required to have at least one director, 
and that an incorporated association 
which has within the preceding 3 years 
solicited money from the public or 
received a government grant be required 
to have at least 3 directors; 

(b) that the term of a director of any 
incorporated association be required to 
end no later than the third annual 
meeting following his election; 

(c) that the members of an incorporated 
association be empowered to remove a 
director at any time by ordinary 
resolution; and 

(d) that, subject to those limits, the 
election, removal and term of office of 
directors be left to the by-laws. 

[Draft Act s. 41, 431 

Recomnendation 22 

We recomnend 

(a) that the proposed statute provide 
that the directors shall manage the 
activities and affairs of an 
incorporated association, but that the 
provision be subject to the statute and 
to the articles of incorporation and the 
by-laws of the association; 

(b) that the proposed statute require 
the directors (a) to act honestly and in 
good faith with a view to the best 
interests of the corporation, and (b) to 
exercise the standard of care, diligence 
or skill which a reasonable person would 
exercise in comparable circumstances; 

(c) that i f  it appears that a director 
or officer has acted honestly and in 
good faith with a view to the best 
interests of an incorporated 
association, or, in the case of a 
criminal or administrative action or 
proceeding that is enforced by a 



monetary pena l ty ,  he had reasonable 
grounds f o r  b e l i e v i n g  tha t  h i s  conduct 
was lawfu l ,  a  cour t  may r e l i e v e  the 
d i r ec to r  or o f f i c e r  who l l y  or p a r t l y  
f r o m  l i a b i l i t y  f o r  a breach o f  the 
du t ies  descr ibed i n  Recomnendation 
2 2 ( b ) ;  

( d )  tha t  the proposed s t a t u t e  prov ide  
tha t  upon proper d i sc losu re  and 
abstent ion from vo t i ng  by a d i r e c t o r  or 
o f f i c e r  o f  an incoporated assoc ia t ion  a 
contract  i n  which the d i r e c t o r  or 
o f f i c e r  i s  i n te res ted  w i l l  be v a l i d  and 
the d i r e c t o r  o r  o f f i c e r  w i l l  not be 
l i a b l e  to account t o  the incorporated 
associat ion f o r  p r o f i t s  received under 
the con t rac t ;  and 

( e )  tha t  the proposed s t a t u t e  permit  an 
incorporated assoc ia t ion  

( i )  to indemnify a d i r e c t o r  
against l i a b i l i t i e s  incur red by  him 
as a d i r e c t o r  other  than 
l i a b i l i t i e s  t o  the assoc ia t ion  
i t s e l f ,  and 

(ii) tha t  i t  permit  the 
assoc ia t ion  t o  ob ta i n  insurance f o r  
a d i r e c t o r  against l i a b i l i t i e s  
incur red as a d i r e c t o r  other  than 
f o r  breaches o f  the d i r e c t o r ' s  du ty  
of good f a i t h  to the associat ion.  

[D ra f t  Act s .  47, 48, 49, 501 

Recomnendation 23 

We recomnend tha t  the proposed s t a t u t e  
r equ i r e  every incorporated assoc ia t ion  t o  
keep f i nanc ia l  records and present f i n a n c i a l  
statements f o r  considerat ion a t  every annual 
meeting o f  the members, the standards to be 
prescr ibed by regu la t ion .  

Recommends t i o n  24 

We recommend tha t  i n  add i t i on  the s t a t u t e  
r equ i r e  every incorporated assoc ia t ion  which 
i n  the  past 3 years has s o l i c i t e d  p u b l i c  
funds or received a government grant t o  



( a )  p rov ide  i t s  members w i t h  
comparative f i n a n c i a l  statements f o r  the 
preceding f i n a n c i a l  per iod ,  

( b )  c i r c u l a t e  f i n a n c i a l  statements to 
i t s  members 2 1  days i n  advance of each 
annual meeting, or a l t e r n a t i v e l y  
adver t ise  t h a t  the f i n a n c i a l  statements 
can be inspected a t  the reg is te red  
o f f i c e ,  and 

( c )  f i l e  a copy o f  i t s  f i n a n c i a l  
statements w i t h  the Regist rar  o f  
Corporations. 

[D ra f t  Act s .  27 ,  631 

Recomnenda t i on  25 

We recomnend tha t  

( a )  subject t o  Recomnendation 2 5 ( b ) ,  
and subject to exemption by r egu la t i on  
where the amounts involved are smal l ,  
the proposed s t a t u t e  requ i re  every 
incorporated assoc ia t ion  t o  appoint an 
aud i to r  and tha t  i t  requ i re  the aud i to r  
t o  make the examination tha t  i s  i n  h i s  
op in ion  necessary t o  enable him t o  
repor t  i n  p rescr ibed form, but tha t  

( b )  the proposed s t a t u t e  permit  an 
incorporated assoc ia t ion  which has not 
i n  the past 3 years s o l i c i t e d  p u b l i c  
money or  received a government grant  

(i) i n  l i e u  o f  appoint ing an 
aud i t o r ,  t o  appoint an independent 
member o f  the incorporated 
assoc ia t ion  or other person t o  
review the f i n a n c i a l  statements and 
repor t  to the annual meeting, the 
reso lu t i on  t o  be adopted by a 
m a j o r i t y  o f  two t h i r d s  o f  the votes 
cast , o r  

(ii) by reso lu t i on  consented t o  by 
every member o f  the incorporated 
associat ion,  to resolve not t o  
appoint an aud i t o r ;  

( c )  tha t  a r eso lu t i on  under 
Recommendation 25 (b )  be e f f e c t i v e  o n l y  
f o r  one year; 



( d )  tha t  a member have the r i g h t  t o  
apply t o  the Court f o r  the appointment 
o f  an aud i to r  apply desp i te  a r eso lu t i on  
under Recomnendation 25 (b )  ( i) but not i f  
a r eso lu t i on  has been adopted under 
Recomnendation 25(b)  ( i i). 

[Dra f t  Act s .  68, 7 1 1  

Recomnenda t i on 26 

We recomnend t ha t  the proposed s ta tu te  
prov ide  f o r  the amalgamation o f  an 
incorporated associat ion w i t h  other  A lber ta  
incorporated associat ions.  

[ D r a f t  Act s .  84-87] 

Recomnendation 27 

We recomnend t ha t  the proposed s ta tu te  
prov ide  f o r  the continuance under i t  o f  an 
ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  and 
for the continuance o f  an incorporated 
assoc ia t ion  under the non -p ro f i t  corporat ions 
s t a t u t e  o f  another j u r i s d i c t i o n .  

[D ra f t  Act s .  88,89 I 

Recomnenda t i o n  28 

We recomnend 

( a )  tha t  a member o f  an incorporated 
associat ion or  a person who has been a 
member i n  the preceding year be e n t i t l e d  
t o  apply to the Court f o r  an order 
appoint ing an inspector to i nves t i ga te  
the a f f a i r s  o f  the associat ion;  

( b )  tha t  i n  the case of an incorporated 
associat ion which has bo th  an income and 
l i q u i d a t i o n  proper ty  d i s t r i b u t i o n  
r e s t r i c t i o n ,  the Regist rar  o f  
Corporations a l so  be e n t i t l e d  to apply 
f o r  such an order ,  and tha t  resources be 
made ava i l ab l e  t o  enable the Regist rar  
t o  perform t h i s  func t ion  on appropr iate 
occasions. 



(c) that the Court have power to make 
the order if there are sufficient 
grounds for conducting an investigation 
to determine whether there has been 
fraud, dishonesty or oppression; 

(d) that the Court have power to give 
the inspector compulsory powers for the 
acquisition of information; and 

(e) that the inspector's report be 
admissible in evidence. 

[Draft Act s. 93-1031 

Recomnenda t ion 29 

( 1 )  We recomnend that the proposed statute 
allow a present or former member of an 
incorporated association, a present or former 
officer or director of an incorporated 
association or an affiliate, or anyone whom 
the Court of Queen's Bench thinks is proper 
to make such an application to apply for 
leave to intervene in or bring an action on 
behalf of the incorporated association and 
ancillary orders, but only if the applicant 
has given the incorporated association and 
its directors an opportunity to take the 
action and is acting in good faith, and if, 
in the Court's opinion, the bringing of the 
action would be in the interests of the 
incorporated association. 

[Draft Act s. 1271 

Recomnendation 30 

We recomnend that the proposed statute give 
the Court power to direct that an 
incorporated association, or a member, 
director, officer, employee, agent, auditor, 
trustee, receiver, receiver-manager or 
liquidator of an incorporated association, to 
comply with the proposed statute or 
regulations or the articles, or by-laws, or 
to restrain any such person from contravening 
the statute, regulations, articles or 
by- laws. 

[Draft Act s. 1331 



Recomnendation 31 

We recomnend that  the proposed s t a t u t e  g i ve  a  
member o f  an incorporated assoc ia t ion  the 
r i g h t  t o  d issent  from a  fundamental change 
and be bought out at  f a i r  value o n l y  where 
the incorporated assoc ia t ion  has share 
c a p i t a l  and the member holds a  share. 

[ D r a f t  Act s .  331 

Recomnenda t  i on  32 

We recomnend tha t  the p rov i s i on  f o r  the 
l i q u i d a t i o n ,  d i s s o l u t i o n  and r e v i v a l  of 
incorporated associat ions be made along the 
l i n e s  o f  P a r t  17  of the Business Corporations 
Act ,  w i t h  necessary changes. 

[ D r a f t  Act ,  Part 81 

Recomnenda t  ion  33 

We recomnend 

( a )  that the r e g i s t r a t i o n  of 
ex t r a -p rov i nc i a l  non -p ro f i t  corporat ions 
be t rans fer red from the Business 
Corporations Act to the proposed 
s ta tu te ;  

(b )  that ex t ra -p rov inc ia l  non -p ro f i t  
corporat ions which comnence ca r ry ing  on 
a c t i v i t i e s  i n  Alber ta a f t e r  the proposed 
s ta tu te  c m s  i n t o  force be requi red to 
r e g i s t e r  under i t ;  

( c )  that the proposed s t a t u t e  terminate 
the exemptions from r e g i s t r a t i o n  granted 
to ex t r a -p rov i nc i a l  non -p ro f i t  
corporat ions under e a r l i e r  Companies 
Acts and requ i r e  each now-exempted 
corpora t ion  t o  r e g i s t e r  w i t h i n  a  year of 
the coming i n t o  force o f  the s ta tu te ,  or 
w i t h i n  6 months o f  rece iv ing  a  no t i ce  
r equ i r i ng  them t o  r e g i s t e r ;  and 

( d l  that the r e g i s t r a t i o n  prov is ions  
f o l l ow  the BCA p rov is ions  w i t h  necessary 
changes. 

[ D r a f t  Act ,  Part 2 1 1  
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PART I V  DRAFT LEGISLATION 

INCORPORATED A S S O C I A T I O N S  ACT 

Interpretation 

Part 1 
Incorporation 

Incorporation 
Incorporating documents 
Art ic les o f  incorporation 
Requirement re :  d is t r ibu t ion of 

property 
Except ions 
By-laws and a r t i c les  
Cer t i f i ca te  of  incorporation 
Transitional 
Existing companies 
Existing societies 

Part 2 
Names 

Name Requirements 
Not ice to change name 
Revocation of name 

Par t  3 
Effect of Incorporation 

Effect of incorporation 
Capacity o f  incorporated association 
Members not 1 iable 

Part 4 
Distr ibut ion of Property and Income 

Use of property 
Dist r ibut ion on l iquidat ion 
Court may give directions 
Recovery of property 

Part 5 
Dealings with Incorporated Associations 

No constructive notice 



Authori ty o f  d i rectors ,  o f f i ce r s  and 
agents 

Sea 1 

P a r t  6 
Registered Off ice,  Records and Returns 

Registered o f f i c e ,  e tc .  
Record keeping 
Annual re tu rn  

P a r t  7 
Membership 

A r t i c l es  and me&ership 
By-laws and membership 
Consent 
Resignation o f  membership 
Appl icat ion o f  Business Corporations 

Act 
Evidence o f  membership 
Transfer o f  membership 
Register o f  members 

P a r t  8 
By-laws 

Purpose o f  by-laws 
Standard by-laws 
I n i t i a l  by-laws 
Special reso lu t ion 

Part 9 
Appointment and Elect ion o f  Directors 

Number and qua1 i f i ca t  ions o f  
d i rectors  

F i r s t  d i rec to rs  
Elect ion o f  d i rectors  
I r r egu la r i t i e s  
Notice o f  change o f  d i rectors  
Proceedings o f  d i rectors  

P a r t  10 
Powers, Duties and Obligations o f  Directors 

Directors'  dut ies 
Disclosure by d i rectors  and 

o f f i c e r s  i n  re la t i on  t o  
contracts 

Duty o f  care 
Indemnification 

P a r t  1 1  



Proceedings of Members 

By- laws 
Place o f  meetings 
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DRAFT 
INCORPORATED ASSOCIATIONS ACT 

General Notes 

1. This d r a f t  Act r e f l e c t s  the recomnendations about 
p o l i c y  conta ined in Part  I 1  of this repo r t .  

2. References t o  recmnendat ions appear a f t e r  some of 
the sect ions  i n  the d r a f t  A c t .  These a r e  the 
recomnendations which a re  made i n  Part  I 1  and l i s t e d  in  
Part  111. 

I n t e r p r e t a t i o n  

1 (  1 )  In  t h i s  Act, 

( a )  " a f f a i r s "  means the re l a t i onsh ips  among a 
corpora t ion  and i t s  members but  does not include 
the a c t i v i t i e s  c a r r i e d  on by the corpora t ion ;  

( b )  " a r t i c l e s "  means o r i g i n a l  or res ta ted  
a r t i c l e s  o f  incorpora t ion ,  a r t i c l e s  o f  amendment, 
a r t i c l e s  o f  amalgamation, a r t i c l e s  o f  continuance, 
a r t i c l e s  o f  d i s s o l u t i o n  and a r t i c l e s  o f  r e v i v a l ,  
a l l  as amended from time t o  t ime; 

( c )  "assoc ia te" ,  when used t o  i nd i ca te  a 
r e l a t i o n s h i p  w i t h  a person, means 

(i) a body corporate o f  which tha t  person 
b e n e f i c i a l l y  owns or con t ro l s ,  d i r e c t l y  o r  
i n d i r e c t l y ,  shares or  s e c u r i t i e s  c u r r e n t l y  
conve r t i b l e  i n t o  shares ca r ry ing  more than 
10% o f  the vo t i ng  r i g h t s  under a l l  
circumstances or under any circumstances t ha t  
have occurred and are cont inu ing,  o r  a 
c u r r e n t l y  exerc isable op t ion  or r i g h t  t o  
purchase those shares or  those conve r t i b l e  
secur i t i e s  , 

(ii) a partner o f  tha t  person ac t ing  on 
beha l f  o f  the pa r tne rsh ip  o f  which they are 
pa r tne rs ,  

(iii) a t r u s t  o r  es ta te  i n  which tha t  person 
has a substant ia l  i n t e res t  or i n  respect o f  
which he serves as a t rus tee  or i n  a s im i l a r  
capaci t y ,  

( i v )  a  spouse o f  t ha t  person, or 

( v )  a r e l a t i v e  o f  that  person o r  o f  h i s  
spouse i f  tha t  r e l a t i v e  has the same 
residence as that  person; 



(d l  "Court"  means the Court o f  Queen's Bench; 

( e )  "debt secu r i t y "  means a  debt o b l i g a t i o n  o f  an 
incorporated associat ion and includes a  
c e r t i f i c a t e  evidencing such a  debt o b l i g a t i o n ;  

( f )  " d i r e c t o r "  means a  person occupying the 
p o s i t i o n  o f  d i r e c t o r  by whatever name c a l l e d  and 
" d i r e c t o r s "  and "board o f  d i r e c t o r s "  inc lude a  
s i n g l e  d i r e c t o r ;  

(g )  " e x i s t i n g  body corporate" means an e x i s t i n g  
company and an e x i s t i n g  soc ie ty ;  

( h )  " e x i s t i n g  company" means a  company reg is te red  
under the Companies Act a t  the date t h i s  Act comes 
i n t o  force 

(i) tha t  b y  reason o f  a  d i r e c t i o n  or 
au tho r i za t ion  o f  the Regist rar  o f  Companies 
under Part  9 o f  tha t  Act does not have the 
word " l i m i t e d "  as pa r t  o f  i t s  name, or  

(ii) tha t  b y  i t s  memorandum o f  assoc ia t ion  or 
a r t i c l e s  o f  associat ion p r o h i b i t s  the payment 
t o  i t s  members o f  any d iv idend,  

bu t  does not inc lude a  municipal  housing company 
l i m i t e d  by shares incorporated under the Companies 
Act and having as i t s  ob jec t  the development, 
p rov i s i on  and operat ion,  or any o f  them, o f  
hous i ng and accomnodat i on  ; 

( i) " e x i s t i n g  soc ie ty"  means a  soc ie ty  reg is te red  
under the Soc ie t ies  Act a t  the date t h i s  Act comes 
i n t o  force; 

( j )  "ex t ra -p rov inc ia l  corporat ion"  means a  body 
corporate 

( i)  " incorporated otherwise than by  o r  under 
an Act o f  the Leg is la ture  or  an Ordinance o f  
the Northwest T e r r i t o r i e s ,  or 

(ii) incorporated by or  under an Ordinance o f  
the Northwest T e r r i t o r i e s  and not subject to 
the l e g i s l a t i v e  au tho r i t y  o f  the Province by 
sec t ion  16 o f  the Alber ta Act (Canada); 

( k )  "ex t ra -p rov inc ia l  non-p ro f i t  corporat ion"  
means a body corporate that  i s ,  by v i r t u e  of i t s  
corporate c o n s t i t u t i o n a l  documents, subject  to a  
p r o h i b i t i o n  tha t  i s  subs tan t i a l l y  the same as the 
p r o h i b i t i o n  imposed by a p rov i s i on  re fe r red  t o  i n  
sec t ion  5 ( a )  or sec t ion  5 (b )and  i s  incorporated 

( i)  otherwise than by or under an Act o f  the 
Leg is la ture  or an Ordinance o f  the Northwest 



T e r r i t o r i e s ,  or 

(ii) by or under an Ordinance o f  the 
Northwest T e r r i t o r i e s  and not subject t o  the 
l e g i s l a t i v e  a u t h o r i t y  o f  the Province by 
sec t ion  16 o f  the Alber ta Act (Canada); 

( 1 )  " incorporated associat ion"  means 

(i) a body corporate incorporated under t h i s  
Act o r  rev ived as an incorporated assoc ia t ion  
under t h i s  Act, 

(ii) an e x i s t i n g  body corporate tha t  i s  
reg is te red  and deemed t o  have been 
incorporated under t h i s  Act by  v i r t u e  o f  
sec t ion  9 ( 1 ) ;  and 

(iii) an ex t ra  p r o v i n c i a l  non -p ro f i t  
corpora t ion  which has continued under t h i s  
Act 

which has not been d iscont inued under t h i s  Act 

(m) " i nco rpora to r "  means a person who signs 
a r t i c l e s  o f  incorpora t ion ;  

( n )  " i n d i v i d u a l "  means a natura l  person; 

( 0 1  "member" includes shareholder i n  the case o f  
a body corporate w i t h  a c a p i t a l  s tock d i v ided  i n t o  
shares ; 

(p )  "M in i s t e r "  means the member of the Executive 
Council charged by  the Lieutenant Governor i n  
Council w i t h  the admin is t ra t ion  o f  t h i s  Act;  

(q )  " o rd i na ry  r eso lu t i on "  means a r eso lu t i on  

( i )  passed by a m a j o r i t y  o f  the votes cast  
by the members who voted i n  respect o f  tha t  
reso lu t ion ,  or 

(ii) signed by a l l  the members e n t i t l e d  t o  
vote on tha t  r eso lu t i on ;  

( r )  "personn includes an i nd i v i dua l ,  par tnersh ip ,  
assoc ia t ion ,  body corporate,  t rus tee,  executor, 
admin is t ra tor  and lega l  representa t ive ;  

( s )  "prescr ibed"  means prescr ibed by  the 
regu la t ions ;  

( t )  "Reg is t rar "  means the Regist rar  o f  
Corporations or  a Deputy Regist rar  o f  
Corporat ions; 



(u )  'sendn includes d e l i v e r ;  

( v )  "spec ia l  r eso lu t i on "  means a r eso lu t i on  

( i) passed by a t  leas t  2/3 of the votes cast 
by members who voted i n  respect o f  that  
r eso lu t i on ,  o r  

(ii) signed by  a l l  the members e n t i t l e d  t o  
vote on that  r eso lu t i on .  

( 2 )  A re ference i n  t h i s  Act to  the Companies Act o r  
the Soc ie t ies  Act i s  deemed t o  inc lude a reference to 
predecessors o f  those Acts. 

( 3 )  For the purposes of t h i s  Act, a s o l i c i t i n g  
incorporated assoc ia t ion  i s  an incorporated assoc ia t ion  
which w i t h i n  the cur rent  f i n a n c i a l  pe r i od  or  w i t h i n  the 
preceding 3 f i n a n c i a l  per iods has 

( a )  s o l i c i t e d  money from the p u b l i c ,  o r  

(b) received a grant o r  s im i l a r  f i n a n c i a l  
assistance from a Canadian munic ipal ,  p r o v i n c i a l  
o r  federa l  government or  from an agency o f  a 
Canadian munic ipal ,  p rov i nc i a l  o r  federa l  
government. 

( 4 )  The Lieutenant Governor i n  Council may make 
regu la t ions  d e f i n i n g  the words " s o l i c i t e d  money from 
the p u b l i c " .  

( 5 )  For the purposes of t h i s  Act, 

( a )  one body corporate i s  a f f i l i a t e d  w i t h  another 
body corporate i f  one o f  them i s  the subsid iary o f  
the other  or  both are  subs id ia r ies  o f  the same 
body corporate or  each o f  them i s  con t ro l l ed  by 
the same person, and 

( b )  i f  2 bodies corporate are a f f i l i a t e d  w i t h  the 
same body corporate a t  the same t ime, they are 
deemed t o  be a f f i l i a t e d  w i t h  each o the r .  

(6) For the purposes of t h i s  Act, a  body corporate i s  
c o n t r o l l e d  b y  a person i f  

( a )  memberships i n  the body corporate t o  which 
are at tached more than 50% o f  the votes that  may 
be cast to e l ec t  d i r e c t o r s  o f  the body corporate 
are he ld ,  other than by way of secu r i t y  on ly ,  by 
or  f o r  the bene f i t  o f  that  person, and 



( b )  the votes attached t o  those memberships are  
s u f f i c i e n t ,  i f  exercised, t o  e l e c t  a m a j o r i t y  o f  
the d i r e c t o r s  o f  the body corporate.  

( 7 )  For the purposes o f  t h i s  Act ,  a body corporate i s  
the ho ld ing  body corporate o f  another i f  that  other  
body corporate i s  i t s  subs id ia ry .  

( 8 )  For the purposes o f  t h i s  Act, a body corporate i s  
a subs id ia ry  o f  another body corporate i f  

( a )  i t  i s  con t ro l l ed  by 

(i ) tha t  o the r ,  

(i i) that  other  and 1 or more bodies 
corporate,  each of which i s  con t ro l l ed  by  
tha t  o the r ,  o r  

(iii) 2 or more bodies corporate,  each o f  
which i s  c o n t r o l l e d  by that  o the r ,  

( b )  i t  i s  a subsid iary o f  a body corporate tha t  
i s  t ha t  o the r ' s  subsid iary.  



PART 1 

INCORPORATION 

Notes to Part 1 

1. Part 1 provides both for the incorporation of new 
non-profit corporate bodies and for  bringing exist ing 
non-profit companies and societies under the proposed 
Act. Both new and exist ing corporate bodies are cal led 
"incorporated associations". 

2. Ss. 2, 3 and 8 would permit anyone to  incorporate 
an incorporated association by f i l i n g  with the 
Registrar of Corporations the material l i s ted  i n  s. 3, 
i .e. ,  a sinple form of ar t ic les  of incorporation, two 
formal notices, and the proper fees. (The 
association's name would have t o  conply w i t h  Part 2 . )  

3. Ss. 2, 3 a n d 8  wouldallow an incorporated 
association to be incorporated for  any purpose. The 
purposes would have to be stated (s.  4 ( b ) ) ,  but that i s  
for the protection of the association and i t s  members, 
and the Registrar would not be able to  refuse 
incorporation because of the purposes stated. 
( S .  16(3) (a)  would prchib i t  an incorporated association 
from carr ing on ac t i v i t ies  except for i t s  stated 
purposes. Y 
4. The proposed statute i s  for  non-profit 
organizations, not for organizations seeking direct 
pecuniary gain for  thei r  members. The draf t  Act would 
therefore require an incorporated association, as a . 
minimum, to  prohibi t  the d is t r ibut ion of income or 
property of the association t o  -rs of the 
association except upon l iquidation of the association. 
(This prohibi t ion w i l l  be referred to i n  these notes as 
an "income dist r ibut ion rest r ic t ion" . )  An association 
which i s  incorporated primari ly for  the benefit of i t s  
members ( fo r  exanple, a sport or social club or 
professional or trade association) would probably 
choose that minimum rest r ic t ion on distr ibut ion, which 
i s  provided for i n  s. 5(a) ,  unless i t  wants tax 
exenption under the Income Tax Act. 

5. The draf t  Act would go on t o  allow an incorporated 
association to choose a more stringent res t r i c t ion  
under which no income or property of the association 
could be distr ibuted to  i t s  members even upon the 
l iquidation of the association. (This w i l l  be referred 
to  as an "income and l iquidation d ist r ibut ion 
rest r ic t ion" . )  A charity or other association 
incorporated primari ly for the benefit of others, 
par t icular ly  one which wants to be exempt from income 
tax or to  be regarded as a charity for income tax 
purposes, would probably choose the greater 



restriction, which is provided for in s. 5(b). The 
choice between the two restrictions would be made by 
the association. An association which did not want 
either restriction could incorporate under the Business 
Corporations Act. 

6. (Note that both kinds of restrictions upon the 
distribution of an incorporated association's property 
are supported by s. 16(3)(c), which prohibits an 
incorporated association from exercising any of its 
powers in a manner contrary to its articles and by 
provisions of Part 4 which deals with the distribution 
of the association's property.) 

7. An incorporated association could make some 
exceptions to whichever restriction on the distribution 
of income or property i t  adopts. S. 6(l)(a) and 
6(2)(a) would allow it to provide for payment for 
benefits received. S. 6(2)(b) would allow an 
association with only an income distribution 
restriction to provide for payin out a member who 
surrenders his W r s h i p .  S. 6 7 3)(b) would allow an 
association with both an income and liquidation 
restriction to distribute property to a member which is 
a body corporate with similar purposes and 
restrictions. 

8. Ss. 9-11 would apply the Draft Act to all 
non-profit companies incorporated under the Conpanies 
Act and all societies incorporated under the Societies 
Act and would treat their existing constitutional 
documents as their articles of incorporation and 
by-laws. The constitutional documents of a company are 
the memorandum and articles of association and the 
constitutional documents of a society are its 
application for incorporation and its by-laws. 

Incorporation 

2 One or more persons may incorporate an 
incorporated association. 

Incorporating documents 

3(1) The incorporators shall send to the Registrar 

(a) the articles of incorporation in the 
prescribed form signed by the incorporators, 

(b )  the documents relating to the name of the 
incorporated association that are prescribed by 
the regulations, 

(c) a notice of registered office and a notice of 



designated post  o f f i c e  box and separate records 
o f f i c e ,  i f  any, 

( d )  a no t i ce  o f  d i r e c t o r s  i n  the prescr ibed form, 
and 

( e )  the prescr ibed fees. 

( 2 )  The incorpora tors  may send signed by-laws t o  the 
Regist rar  w i t h  the a r t i c l e s  o f  incorpora t ion .  

[Recomndat ions  16( I ) ,  171 

A r t i c l e s  of incorpora t ion  

4 A r t i c l e s  o f  incorpora t ion  sha l l  set out a t  least  
the f o l l ow ing  i n  respect o f  the proposed incorporated 
assoc ia t ion :  

( a )  the name o f  the incorporated assoc ia t ion ;  

(b) the purpose or purposes f o r  which the 
incorporated assoc ia t ion  i s  being incorporated; 

[ Recomnenda t i on 14 I 

( c )  any r e s t r i c t i o n s  on the a c t i v i t i e s  tha t  the 
incorporated assoc ia t ion  may ca r r y  on; 

[ Recomnenda t i on 1 4 I 

( d )  e i t he r  

( i )  a statement t ha t  the incorporated 
assoc ia t ion  w i l l  have 1 c lass  o f  members, o r  

(ii) i f  there  i s  more than 1 c lass  of 
membership, 

( A )  the designat ion and cha rac te r i s t i c s  
o f  each c lass ,  

( B )  the spec ia l  r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  a t tach ing t o  
membership i n  each c lass ,  

( C )  the maximum number, i f  any, o f  
members who may be admitted t o  
membership i n  each c lass ,  and 

( D l  the maximum number, i f  any, o f  
memberships tha t  may be issued i n  each 
c l ass .  

[Recommendations 1 5 ,  161 



Requirement re: d i s t r i b u t i o n  of proper ty  

5 Subject t o  sec t ion  6 ,  the a r t i c l e s  s h a l l  conta in 
one o f  the f o l l ow ing  p rov is ions :  

( a )  a p rov i s i on  tha t  no income or proper ty  o f  the 
incorporated assoc ia t ion  s h a l l  be d i s t r i b u t e d  t o  a 
member, d i r e c t o r  or o f f i c e r  except on or  a f t e r  the 
l i q u i d a t i o n  o f  the incorporated associat ion;  

( b )  a p r o v i s i o n  that  no income or proper ty  o f  the 
incorporated assoc ia t ion  s h a l l  be d i s t r i b u t e d  t o  a 
member, d i r e c t o r  or o f f i c e r  e i t he r  du r ing  the 
ex is tence of the incorporated assoc ia t ion  o r  on or 
a f t e r  i t s  l i q u i d a t i o n .  

[Recomnendation 9 ( b ) l  

Exceptions 

6 ( 1 )  Notwithstanding sec t ion  5 ,  a r t i c l e s  tha t  conta in  
a p rov i s i on  under sec t ion  5 ( a )  may con ta in  e i t he r  or 
both  o f  the f o l l ow ing  prov is ions :  

( a )  a p rov i s i on  pe rm i t t i ng  the incorporated 
assoc ia t ion  to pay a member a reasonable p r i c e  or  
remuneration f o r  goods, serv ices o r  other  va luable 
bene f i t s  prov ided by the member t o  the 
incorporated assoc ia t ion ;  

[Recomnendation 10(c)  ( i )  1 

( b )  a p r o v i s i o n  pe rm i t t i ng  the incorporated 
assoc ia t ion  to pay t o  a member on the surrender of 
h i s  membership an amount tha t  does not exceed the 
f a i r  va lue of h i s  membership. 

( c )  a p r o v i s i o n  pe rm i t t i ng  the incorporated 
assoc ia t ion  to g ive  a member f i n a n c i a l  assistance 
descr ibed i n  sec t ion  7 6 ( 2 ) .  

[Recomnendation 10(c)  I 

(2) Notwithstanding sec t ion  5 ,  a r t i c l e s  tha t  conta in  
a p rov i s i on  under sec t ion  5 ( b )  may con ta in  any or a l l  
o f  the f o l l ow ing  prov is ions :  

( a )  a p rov i s i on  pe rm i t t i ng  the incorporated 
assoc ia t ion  to pay a member a reasonable p r i c e  or  
remuneration f o r  goods, serv ices o r  other  va luable 
bene f i t s  provided by the member t o  the 
incorporated assoc ia t ion ;  

[Recomnendation i O ( c ) ( i ) l  



(b )  a p rov i s i on  p e r m i t t i n g  the incorporated 
assoc ia t ion  t o  d i s t r i b u t e  income or p roper ty  t o  a 
member o f  the incorporated assoc ia t ion  tha t  i s  
i t s e l f  a body corporate the purposes o f  which are 
s i m i l a r  t o  the purposes of the incorporated 
assoc ia t ion  and i s ,  except fo r  a p rov i s i on  of a 
k i n d  permi t ted  by  t h i s  subsection, subject t o  a 
p r o h i b i t i o n  tha t  i s  subs tan t i a l l y  the same as the 
one set out i n  sec t ion  5 ( b ) ;  

( c )  a p rov i s i on  s t a t i n g  that  on l i q u i d a t i o n  the 
p roper ty  o f  the incorporated assoc ia t ion  s h a l l  be 
d i s t r i b u t e d  for a purpose s ta ted  i n  the a r t i c l e s  
which i s  s im i l a r  t o  a purpose o f  the incorporated 
assoc ia t ion  which i s  s ta ted  i n  the a r t i c l e s .  

(d l  a p rov i s i on  p e r m i t t i n g  the incorporated 
assoc ia t ion  t o  g i v e  a member f i n a n c i a l  assistance 
descr ibed i n  sec t ion  7 6 ( 2 ) .  

[Recomnendation lO(c )  1 

( 3 )  No incorporated assoc ia t ion  may make a payment 
under subsect ion ( 1 )  ( b )  or subsection 2 ( b )  i f  there are  
reasonable grounds f o r  b e l i e v i n g  that  the incorporated 
assoc ia t ion  i s ,  or would a f t e r  the payment be, unable 
t o  pay i t s  l i a b i l i t i e s  as they become due. 

By-laws and a r t i c l e s  

7 A r t i c l e s  o f  incorpora t ion  may con ta in  any 
p rov i s i on  permi t ted  o r  requ i red  by  t h i s  Act or by  l a w  
t o  be contained i n  the by- laws.  

[Recomnendation 1 2 ( b ) l  

C e r t i f i c a t e  of incorpora t ion  

8 O n  r ece ip t  o f  the documents and fees requi red 
under sec t ion  3, the Regist rar  s h a l l  issue a 
c e r t i f i c a t e  o f  incorpora t ion .  

[Recomnendation 171 

T rans i t i ona l  

9 ( 1 )  On the coming i n t o  fo rce  o f  t h i s  Act every 
e x i s t i n g  company and every e x i s t i n g  soc ie ty  i s  an 
incorporated associat ion tha t  i s  

( a )  reg is te red ,  and 

( b )  deemed to have been incorporated 



under t h i s  Act .  

( 2 )  The r e g i s t e r  maintained under the Companies Act 
i n  respect o f  e x i s t i n g  companies and the reg i s t e r  
maintained by  the Regist rar  o f  Corporations i n  respect 
o f  e x i s t i n g  soc ie t i es  are hereby cont inued as a  
r e g i s t e r  t o  be known as the r e g i s t e r  o f  incorporated 
associat ions.  

E x i s t i n g  companies 

10(1)  Subject t o  t h i s  sec t ion ,  on an e x i s t i n g  company 
becoming reg i s t e red  as an incorporated associat ion 
under t h i s  Act by v i r t u e  o f  sec t ion  9 ( 1 )  

( a )  the memorandum o f  assoc ia t ion  o f  the e x i s t i n g  
company as amended i s  the a r t i c l e s  o f  the 
incorporated associat ion,  and 

( b )  the a r t i c l e s  of assoc ia t ion  o f  the e x i s t i n g  
company as amended are the by-laws o f  the 
incorporated associat ion.  

( 2 )  The a r t i c l e s  o f  an incorporated associat ion 
r e f e r r e d  t o  i n  subsection ( 1 )  s h a l l  be deemed t o  se t  
out 

( a )  tha t  the name o f  the e x i s t i n g  company i s  the 
name o f  the incorporated associat ion,  

( b )  tha t  the ob jec ts  o f  the e x i s t i n g  company as 
s ta ted  i n  i t s  memorandum o f  assoc ia t ion  as amended 
are  the purposes o f  the incorporated assoc ia t ion ,  

( c )  tha t  a  r e s t r i c t i o n  on the ob jec ts  or  powers 
of the e x i s t i n g  company se t  ou t  i n  the memorandum 
or a r t i c l e s  of assoc ia t ion  as amended i s  a  
r e s t r i c t i o n  on the a c t i v i t i e s  tha t  the 
incorporated associat ion may c a r r y  on, and 

( d )  tha t  the memberships o f  the incorporated 
assoc ia t ion  and the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  attached to each c l ass  
of membership are those set ou t  i n  the memorandum 
and a r t i c l e s  o f  associat ion o f  the e x i s t i n g  
company as amended. 

( 3 )  Where the a r t i c l e s  o f  an incorporated assoc ia t ion  
r e f e r r e d  t o  i n  subsection ( 1 )  do no t  conta in  a  
p rov i s i on  tha t  i s  subs tan t i a l l y  the same as one o f  the 
p rov is ions  requ i red  by sec t ion  5 ,  the a r t i c l e s  are 
deemed to conta in  the p rov i s i on  r e f e r r e d  t o  i n  sec t ion  
5 ( a ) .  

( 4 )  Notwithstanding subsection ( 1  ) ,  a  p rov is ion  i n  



the memorandum or  a r t i c l e s  o f  associat ion o f  an 
e x i s t i n g  company t ha t  contravenes a requirement o f  t h i s  
Act o r  the regu la t ions  i s  i n v a l i d  t o  the extent  tha t  i t  
contravenes t h i s  Act or the regu la t ions .  

[Recomnendation 181 

E x i s t i n g  soc ie t i es  

1 1 ( 1 )  Subject t o  t h i s  sec t ion ,  on an e x i s t i n g  soc ie ty  
becoming reg is te red  as an incorporated assoc ia t ion  
under t h i s  Act by v i r t u e  o f  sec t ion  9 ( 1 ) ,  

( a )  the app l i ca t i on  f o r  incorpora t ion  o f  the 
e x i s t i n g  soc ie t y  as amended i s  the a r t i c l e s  o f  the 
incorporated associat ion,  and 

( b )  the by-laws o f  the e x i s t i n g  soc ie ty  as 
amended are  the by-laws o f  the incorporated 
associat ion.  

( 2 )  The a r t i c l e s  o f  an incorporated assoc ia t ion  
r e f e r r e d  t o  i n  subsection ( 1 )  sha l l  be deemed t o  set 
ou t  

( a )  tha t  the name o f  the e x i s t i n g  soc ie ty  i s  the 
name o f  the incorporated associat ion,  

( b )  tha t  the purpose or purposes for which 
inco rpora t ion  o f  the e x i s t i n g  soc ie ty  was desi red 
as se t  ou t  i n  the app l i ca t i on  for incorpora t ion  as 
amended are the purpose or purposes o f  the 
incorporated assoc ia t ion ,  

( c )  tha t  a r e s t r i c t i o n  on the a c t i v i t i e s  o f  the 
e x i s t i n g  soc ie ty  as se t  ou t  i n  the app l i ca t i on  f o r  
i nco rpora t ion  as amended i s  a r e s t r i c t i o n  on the 
a c t i v i t i e s  tha t  the incorporated associat ion may 
c a r r y  on, and 

( d l  tha t  a statement i n  the app l i ca t i on  f o r  
i nco rpora t ion  o f  the e x i s t i n g  soc ie ty  as amended 
designat ing d i f f e r e n t  classes o f  memberships or 
s e t t i n g  out  the cha rac te r i s t i c s  o r  spec ia l  r i g h t s ,  
p r i v i l e g e s ,  r e s t r i c t i o n s  or  condi t ions a t tach ing 
t o  d i f f e r e n t  classes o f  memberships i s  a statement 
about d i f f e r e n t  classes o f  memberships o f  the 
incorporated associat ion.  

( 3 )  Where the a r t i c l e s  o f  an incorporated associat ion 
r e f e r r e d  t o  i n  subsection ( 1 )  do not con ta in  a 
p r o v i s i o n  tha t  i s  subs tan t i a l l y  the same as one o f  the 
p rov is ions  requ i red  by sec t ion  5 ,  the a r t i c l e s  are 
deemed to conta in  the p rov i s i on  re fe r red  t o  i n  sec t ion  
5 ( a ) .  

( 4 )  Notwithstanding subsection ( 1  ) ,  a p rov i s i on  i n  



the application for incorporation or by-laws of an 
existing society that contravenes a requirement of this 
Act or the regulations is invalid to the extent that i t  
contravenes this Act or the regulations. 

[Recomnendation 181 



PART 2 

NAMES 

Notes to  Part 2. 

1. A new incorporated association would have t o  end 
i t s  name with the words "Incorporated Association" or 
the abbreviation "I .A.",  and i t  could not include any 
of the d is t inc t i ve  words w h i c h  a business corporation 
must have (s .  12(1), (4)). An exist ing corporation 
would have three years to  change i t s  name, f a i l i n g  
which the statute would add " ( I .A . ) "  at the end of  i t s  
name. This requirement i s  intended t o  a le r t  outsiders 
to the fact that they are dealing w i t h  an incorporated 
body, while distinguishing i t  from a business 
corporation. I t  i s  more stringent than the 
requirements o f  either the Companies Act or the 
Societies Act. Existing non-profit companies and 
societies would not have t o  conform t o  the requirement 
i f  thei r  names include a number of words w h i c h ,  though 
they do not s igni fy  incorporation, are consistent w i t h  
i t .  

2. The other provisions of Part 2 are much the same 
as thei r  counterparts i n  the Business Corporations Act. 
They are intended to avoid misleading s im i la r i t ies  i n  
corporate names, and s. 12(a)(d)  would go farther than 
the BCA and prohibi t  the misleading or confusing use by 
an incorporated association of the name of an 
unincorporated association. They would also carry over 
other provisions regulating the use of names, and 
s. 12(7) would allow the use of a number for a name. 

3. The current procedure under which corporate name 
searches must be given to  the Registrar would continue 
to apply. I n  ef fect ,  as under the Business 
Corporations Act, the Registrar would have the power t o  
refuse t o  allow the incorporation of an association 
under a name w h i c h  appears t o  h i m  to  contravene the 
proposed Act or  regulations, and the incorporators 
would be able to appeal the refusal t o  the C w r t  of 
Queen' s Bench under s . 132 ( 1 ) . 

Name requ i remants 

12(1) The name of an incorporated association that 

( a )  i s  incorporated, or 

( b )  changes i t s  name 

after the coming into force of this Act shall end with 
the words "Incorporated Association" or the 
abbreviation " I . A . " ,  which may be placed i n  brackets. 



( 2 )  A t  any t ime w i t h i n  three years a f t e r  the coming 
i n t o  fo rce  o f  t h i s  Act,  an e x i s t i n g  body corporate may 
by  o rd ina ry  r e s o l u t i o n  add a t  the end o f  i t s  name the 
words " Incorporated Associat ion" o r  the abbrev ia t ion  
" I . A . " ,  which may be placed i n  brackets.  

( 3 )  Upon the t h i r d  anniversary o f  the coming i n t o  
fo rce  o f  t h i s  Act,  the name o f  an e x i s t i n g  body 
corporate i s  changed b y  adding " ( I . A . ) "  a t  the end 
thereof unless e i t h e r  

( a )  the incorporated associat ion has changed i t s  
name so tha t  the name conforms t o  subsect ion ( 1 1 ,  
o r  

( b )  the name o f  the incorporated assoc ia t ion  
conta ins one of the fo l l ow ing  words: assoc ia t ion ,  
foundat ion, soc ie ty  or cent re .  

(4) The name o f  an incorporated assoc ia t ion  s h a l l  not 
i nc lude  any o f  the words "L im i ted" ,  "Corporat ion" o r  
" Incorporated"  o r  an abbrev ia t ion  o f  any o f  them. 

( 5 )  An incorporated associat ion may f i l e  a no t i ce  i n  
the prescr ibed form w i t h  the Regist rar  designat ing an 
add i t i ona l  form or forms of i t s  name i n  accordance w i t h  
subsect ion ( 6 ) .  

( 6 )  Subject t o  subsection (81, the name of the 
incorporated assoc ia t ion  or an add i t i ona l  form o f  i t s  
name i n  a no t i ce  f i l e d  under subsection ( 5 )  may be i n  
an Engl ish form o r  a French form o r  i n  a conjbined 
Eng l ish  and French form, and the incorporated 
assoc ia t ion  may use and may be l e g a l l y  designated by  
any of those forms. 

( 7 )  Subject to subsection (91, an incorporated 
assoc ia t ion  may, ou ts ide  Canada, use and be l e g a l l y  
designated by a name i n  any language form. 

( 8 )  I f  requested t o  do so by the incorpora tors  o f  an 
incorporated assoc ia t ion ,  o r  by an incorporated 
assoc ia t ion ,  the Regist rar  s h a l l  assign t o  the 
incorporated assoc ia t ion  as i t s  name a designated 
number determined by  him. 

( 9 )  Subject t o  the  circumstances and cond i t i ons  
prescr ibed by the regu la t ions ,  an incorporated 
assoc ia t ion  s h a l l  no t  have a name 

( a )  tha t  i s  p r o h i b i t e d  by the regu la t ions  or 
contains a word o r  expression tha t  i s  p roh ib i t ed  
by the regu la t ions ,  

( b )  tha t  i s  i d e n t i c a l  t o  the name o f  

( i )  a body corporate incorporated under the 



laws of Alberta, whether in existence or not, 

(ii) an extra-provincial corporation 
registered in Alberta, or 

(iii) a corporation incorporated by or under 
an Act of the Parliament of Canada, 

(c) that is similar to the name of 

(i) a body corporate incorporated under the 
laws of Alberta, 

(ii) an extra-provincial corporation 
registered in Alberta, or 

(iii) a corporation incorporated by or under 
an Act of the Parliament of Canada 

if the use of that name is confusing or 
misleading, 

(d) that is identical or similar to the name of 
an unincorporated association if the use of that 
name is confusing or misleading, or 

(e) that does not meet the requirements 
prescribed by the regulations. 

(10) Where a body corporate incorporated under the 
laws of Alberta gives an undertaking to dissolve or 
change its name and the undertaking is not carried out 
within the time specified, the Registrar may, by notice 
in writing giving his reasons, direct the body 
corporate to change its name to one that he approves 
within 60 days of the date of the notice. 

[Recomnendation 191 

Notice t o  change name 

13(1) If, through inadvertence or otherwise, an 
incorporated association comes into existence with or 
acquires a name that contravenes section 12, the 
Registrar may, by notice in writing giving his reasons, 
direct the incorporated association to change its name 
to one that he approves within 60 days of the date of 
the notice. 

( 2 )  The Registrar may give a notice under subsection 
( 1 )  on his own initiative or at the request of a person 
who feels aggrieved by the name that contravenes 
section 12. 

[Recormendation 191 



Revocation of name 

14 I f  an incorporated assoc ia t ion  

( a )  i s  d i r ec ted  t o  change i t s  name under sec t ion  
12(10)  o r  1 3 ( 1 ) ,  and 

( b )  does not  appeal the d i r e c t i o n  o f  the 
Regist rar  w i t h i n  60 days o f  the date o f  the 
no t i ce ,  

the Regist rar  may revoke the name o f  the incorporated 
assoc ia t ion  and assign t o  i t  a number designated o r  a 
name approved by  the Regist rar  and, u n t i l  changed i n  
accordance w i t h  Part 15 ,  the name o f  the incorporated 
assoc ia t ion  i s  the number o r  name so assigned. 

[Recomnendation 191 



PART 3 

EFFECT OF INCORPORATION 

Notes t o  Part 3. 

1. Once the Registrar has issued a ce r t i f i ca te  of  
incorporation under the proposed Act, i t  would be 
incontestable that there i s  an incorporated association 
and that i t  was incorporated on the date mentioned i n  
the c e r t i f i c a t e  (s .  15). The ce r t i f i ca te  of 
incorporation of  an exis t ing company or society would 
continue i n  existence without special reference i n  the 
d ra f t  Act. 

2. So far as the law i s  concerned, an incorporated 
association could do anything that an individual could 
do (s.  16(1) ) .  Although an incorporated association 
would be forbidden to  act except for i t s  stated 
purposes (s. 16(3) 1 ,  a forbidden act would be va l i d  
(s. 16(4)) .  This provision would be supported by 
s. 23, which provides that no one i s  affected w i t h  
notice of a document by reason only that the document 
i s  f i l e d  w i t h  the Registrar or w i t h  the association. 
These provisions would do away w i t h  the doctrine of  
u l t r a  vires, but the Court could under s. 133 make an 
order restra in ing an incorporated association from 
acting outside i t s  purposes. 

3. S. 17 would protect the merrlsers o f  an incorporated 
association from l i a b i l i t y  for the obligations of the 
association, that is,  i t  would confer l imi ted 
l i a b i l i t y .  

Effect of incorporation 

1 5 ( 1 )  An incorporated association comes in to  existence 
on the date shown i n  the ce r t i f i ca te  of  incorporation. 

( 2 )  A ce r t i f i ca te  of incorporation i s  conclusive 
proof for the purposes o f  th i s  Act and for a l l  other 
purposes 

( a )  that the provisions of th is  Act i n  respect of  
incorporation and a l l  requirements precedent and 
incidental to  incorporation have been complied 
with, and 

( b )  that the incorporated association has been 
incorporated under th is  Act as of the date shown 
i n  the ce r t i f i ca te  of incorporation. 

Capacity of  incorporated association 

16( 1 )  Notwithstanding section 4 (b )  and ( c )  and 



subsect ion (31, an incorporated assoc ia t ion  has the 
capac i ty  and, subject  t o  t h i s  Act, the r i g h t s ,  powers 
and p r i v i l e g e s  o f  a  na tu ra l  person. 

[Recommendation 1 5 ( a )  I 

( 2 )  An incorporated assoc ia t ion  has the capac i ty  to 
c a r r y  on i t s  a c t i v i t i e s ,  conduct i t s  a f f a i r s  and 
exerc ise i t s  powers i n  any j u r i s d i c t i o n  ou ts ide  Alber ta 
t o  the extent  t ha t  the laws o f  tha t  j u r i s d i c t i o n  
permi t . 

[Recomnendation 15(a)  1 

( 3 )  An incorporated assoc ia t ion  s h a l l  not 

( a )  c a r r y  on i t s  a c t i v i t i e s  or exerc ise  i t s  
powers except for the purposes s ta ted  i n  i t s  
a r t i c l e s ,  

( b )  c a r r y  on a c t i v i t i e s  or exerc ise powers tha t  
i t  i s  r e s t r i c t e d  by  t h i s  Act o r  by  i t s  a r t i c l e s  
from c a r r y i n g  on o r  exe rc i s ing ,  or 

( c )  exerc ise  any o f  i t s  powers i n  a  manner 
con t ra ry  t o  i t s  a r t i c l e s .  

[Recomndat ion  15(b)  1 

(4) No act o f  an incorporated associat ion,  i nc lud ing  
any t rans fe r  o f  p roper ty  t o  or by  an incorporated 
associat ion,  i s  i n v a l i d  by reason o n l y  tha t  the act or 
t rans fe r  i s  con t ra ry  t o  i t s  a r t i c l e s  or t h i s  Act.  

[Recomnendation 15(c)  1 

Members not liable 

17 The members o f  an incorporated assoc ia t ion  are 
no t ,  as members, l i a b l e  f o r  any l i a b i l i t y ,  act  or 
d e f a u l t  o f  the incorporated assoc ia t ion  except under 
sec t ion  120(4) .  



PART 4 

DISTRIBUTION OF PROPERTY AND INCOME 

Notes to Part 4. 

1 .  This Part conplements the restriction on 
distribution of property to rnenbers which s. 5 would 
impose. 

2. An incorporated association with only an income 
distribution restriction under s. 5(a) could in its 
articles of incorporation make whatever provision it 
wanted for the distribution of its property upon its 
liquidation (s. 19). Failing such provision, the 
property would be distributed among its members. 

3. An association with both an income and 
liquidiation distribution restriction under s. 5(b)) 
could in its articles do one of two things. First, it 
could provide that its property would on its 
liquidation go to a member of the association which is 
itself a non-profit corporation with similar purposes 
and a similar income and liquidation distribution 
restriction (s. 19). Alternatively, i t  could provide 
that its property would be applied for a purpose which 
is similar to one of its own purposes as stated in its 
articles (s. 20). If it did neither, the Court could 
direct that the property go for such a similar purpose 
(s. 21). 

Use of property 

18(1) Except as provided in this Act, the property and 
profits of an incorporated association shall be used to 
further the activities of the incorporated association. 

( 2 )  An incorporated association shall not 

( a )  declare a dividend or distribute any of its 
income to its members during its existence, or 

(b) distribute any of its income or property to 
its members contrary to its articles. 

[Recornendation 101 

Distribution on liquidation 

19 On the liquidation of an incorporated association 
the articles of which contain a provision referred to 
in section 5(a), the property of the incorporated 
association shall be distributed 



( a )  i n  accordance w i t h  i t s  a r t i c l e s ,  or 

( b )  i f  the a r t i c l e s  make no p rov is ion ,  to the 
members of the associat ion i n  equal shares. 

[Recomnendation 1 l ( a )  1 

D i s t r i b u t i o n  on l i q u i d a t i o n  

20 On the l i q u i d a t i o n  o f  an incorporated assoc ia t ion  
the a r t i c l e s  of which con ta in  a p rov i s i on  r e f e r r e d  t o  
i n  sec t ion  5 ( b ) ,  the proper ty  o f  the incorporated 
assoc ia t ion  s h a l l  be d i s t r i b u t e d  i n  accordance w i t h  a 
p rov i s i on  i n  the a r t i c l e s  tha t  i s  permi t ted under 
sec t ion  6 ( 2 ) ( b )  or ( c ) .  

[Recomnendation l l ( b )  1 

Court may g i v e  d i r e c t i o n s  

21 The Court may g i v e  d i r e c t i o n s  tha t  any p roper ty  
o f  the incorporated associat ion tha t  i s  not d i s t r i b u t e d  
under sec t ion  20 sha l l  be d i s t r i b u t e d  f o r  a purpose 
which, i n  the op in ion  o f  the Court ,  i s  s im i l a r  to a 
purpose o f  the incorporated assoc ia t ion  s ta ted  i n  i t s  
a r t i c l e s .  

[Recomnendation 1 1  (b )  1 

Recovery of proper ty  

22 An incorporated assoc ia t ion  

( a )  has a r i g h t  t o  recover from a member, 
d i r e c t o r  or o f f i c e r  any money or  p roper ty ,  or the 
value of i t ,  that i s  pa id  or t rans fer red t o  the 
member, d i r e c t o r  or o f f i c e r  i n  contravent ion o f  
t h i s  Pa r t ,  and 

( b )  may enforce the r i g h t  by any remedy under law 
or e q u i t y  against the member, o f f i c e r  o r  d i r e c t o r ,  
or against  the money or p roper ty .  



PART 5 

DEALINGS WITH INCORPORATED ASSOCIATIONS 

Notes t o  Part 5 .  

1 .  Part 5 would do away w i t h  the undesirable pa r t s  of 
the doct r ine o f  construct ive not ice. A n  outsider would 
be e n t i t l e d  to deal with an incorporated association 
through those who might be expected t o  have author i ty  
t o  act f o r  the association even i f  i t  should la te r  
appear that  they d i d  not have the actual author i ty  
which they appeared t o  have. Only an insider who ought 
t o  have known, o r  an insider or outsider who d i d  know, 
o f  the lack o f  author i ty  would be affected by i t .  

No construct ive not ice 

23 No person i s  affected by or i s  deemed t o  have 
no t ice  or knowledge o f  the contents o f  a document 
concerning an incorporated association by reason only 
that the document has been f i l e d  by the Registrar o r  i s  
avai lable fo r  inspection at an o f f i c e  o f  the 
incorporated association. 

Author i ty  o f  d i rectors ,  o f f i c e r s  and agents 

24 An incorporated association, a guarantor o f  an 
ob l iga t ion  of  the incorporated association or a person 
claiming through the incorporated association may not 
assert against a person dealing w i th  the incorporated 
association or dealing wi th  any person who has acquired 
r i g h t s  from the incorporated association 

( a )  that the a r t i c l es  or by-laws have not been 
complied wi th,  

(b )  that the persons named i n  the most recent 
not ice o f  d i rectors  f i l e d  by the Registrar under 
t h i s  Act are not the d i rectors  o f  the corporation, 

( c )  that  the place named as the registered o f f i c e  
i n  the most recent not ice o f  registered o f f i c e  
f i l e d  by the Registrar under t h i s  Act i s  not the 
registered o f f i c e  o f  the incorporated association, 

( d l  that  the post o f f i c e  box designated as the 
address for  service by m a i l  i n  the most recent 
not ice o f  designated post o f f i c e  box f i l e d  by the 
Registrar under t h i s  Act i s  not the address fo r  
service by m a i l  o f  the corporation, 

( e l  that a person held out by the incorporated 
association as a d i rec to r ,  an o f f i c e r  or an agent 
of the incorporated association 



(i) has not been du l y  appointed, o r  

(ii) has no a u t h o r i t y  to exerc ise a power o r  
per form a duty that  the d i r e c t o r ,  o f f i c e r  o r  
agent might reasonably be expected t o  
exerc ise or  perform, 

( f )  tha t  a document issued by  any d i r e c t o r ,  
o f f i c e r  or agent o f  the incorporated assoc ia t ion  
w i t h  ac tua l  o r  usual a u t h o r i t y  t o  issue the 
document i s  not v a l i d  or not  genuine, o r  

( g )  t ha t  f i n a n c i a l  assistance re fe r red  t o  i n  
sec t ion  76 or a sa le ,  lease or exchange o f  
p roper ty  r e fe r red  to i n  sec t ion  90 was not  
author ized, 

unless the person has, o r  by v i r t u e  o f  h i s  p o s i t i o n  
w i t h  or  r e l a t i o n s h i p  t o  the incorporated assoc ia t ion  
ought t o  have, knowledge o f  those fac ts  a t  the re levant  
t ime. 

Corporate Seal 

25(1) An incorporated assoc ia t ion  may adopt and 
change a corporate seal tha t  s h a l l  conta in the name o f  
the incorporated associat ion.  

( 2 )  A document executed on beha l f  o f  an incorporated 
assoc ia t ion  b y  a d i r e c t o r ,  an o f f i c e r  o r  an agent of 
the incorporated associat ion,  i s  no t  i n v a l i d  o n l y  
because the corporate seal i s  no t  a f f i x e d  t o  the 
document . 

( 3 )  Share c e r t i f i c a t e s  o f  an incorporated assoc ia t ion  
may be issued under i t s  corporate seal or a f acs im i l e  
o f  tha t  corporate sea l .  

( 4 )  A document r equ i r i ng  au then t i ca t ion  by an 
incorporated associat ion may be signed by a d i r e c t o r  or 
the secre tary  or  other  author ized o f f i c e r  o f  the 
incorporated associat ion and need not be under i t s  
corporate sea l .  

( 5 )  An incorporated associat ion may adopt a f acs im i l e  
o f  i t s  corporate seal f o r  use i n  any other j u r i s d i c t i o n  
ou ts ide  A lber ta  tha t  complies w i t h  the laws of t ha t  
j u r i s d i c t i o n .  



PART 6 

REGISTERED OFFICE, RECORDS AND RETURNS 

Notes to Part 6. 

1 .  S. 26 would require an incorporated association to 
have an office at which documents could be served, an 
office or post office box to which documents could be 
sent by mail for service, and a records office, where 
fundamental records must be kept and made available for 
inspection by members and directors. These could all 
be the "registered office". Alternatively, a 
post-office box could be given as the address for 
service by mail, or the records could be kept at 
another designated records office. The Registrar would 
have to be kept notified of these addresses. 

2. S. 27 would be for the benefit of directors and 
officers. I t  would require the corporation to maintain 
basic records for their inspection. 

3. S. 28 would be for the benefit of the public. It 
would require each incorporated association to disclose 
annually who its directors and officers are and the 
location of its registered office (and post-office box 
for service and records office, if these are separate). 
It would also require each association to give 
information about foreign land ownership (if any); and 
it would require each association to say whether it had 
received money from the public or by way of government 
grant within the preceding 3 years (which is intended 
to support the requirement in s. 65 that associations 
which have received such money must file annual 
financial statements with the Registrar). 

Registered office, etc. 

26(1) An incorporated association 

(a)  shall have a registered office in Alberta 
which is readily identifiable from the address or 
other description given in the last notice of 
registered office filed with the Registrar, and 

( b )  may designate 

( i )  a post office box for service by mail, 
and 

( i i )  a separate records office. 

( 2 )  The registered office 

(a) is the incorporated association's address for 



serv ice  by ma i l  i f  there i s  no designated post  
o f f  i c e  box, and 

(b )  i s  the incorporated assoc ia t ion 's  records 
o f f i c e  i f  there i s  no designated records o f f i c e .  

( 3 )  A post o f f i c e  box may not  be designated as the 
incorporated associat ion 's  records o f f i c e  or  reg is te red  
o f f i c e .  

( 4 )  The d i r e c t o r s  may change the incorporated 
assoc ia t ion 's  reg is te red  o f f i c e  and make or  change a 
designat ion o f  post  o f f i c e  box or separate records 
o f f i c e .  

( 5 )  I f  the incorporated assoc ia t ion ' s  reg is te red  
o f f i c e ,  post o f f i c e  box or  separate records o f f i c e  i s  
changed, the incorporated assoc ia t ion  s h a l l ,  w i t h i n  15 
days, send a n o t i c e  o f  the change i n  the prescr ibed 
form to the Reg is t ra r .  

Record keeping 

27( 1 )  An incorporated assoc ia t ion  s h a l l  prepare and 
main ta in  a t  i t s  records o f f i c e  records conta in ing  

( a )  the a r t i c l e s  and by-laws and amendments t o  
them, 

(b)  minutes o f  meetings and reso lu t ions  o f  
members , 

( c )  a l l  no t i ces  o f  d i r e c t o r s  and changes of 
d i r e c t o r s  requ i red  by t h i s  Act t o  be f i l e d  w i t h  
the Reg is t rar ,  

( d l  a r e g i s t e r  o f  members as requ i red  by sec t ion  
36 o r  by  sec t ion  46 o f  the Business Corporations 
Act, and 

( e )  the incorporated assoc ia t ion 's  most recent 
f i n a n c i a l  statements. 

( 2 )  I n  a d d i t i o n  t o  the records descr ibed i n  
subsect ion ( I), an incorporated assoc ia t ion  s h a l l  
prepare and main ta in  adequate accounting records and 
records conta in ing  minutes of meetings and reso lu t ions  
o f  the d i r e c t o r s  and any comnittee o f  the d i r e c t o r s .  

[Recomnendation 231 

( 3 )  A d i r e c t o r  o r  member o f  the incorporated 
assoc ia t ion  may examine the records descr ibed i n  
subsect ion ( 1 )  f r e e  o f  charge. 

( 4 )  An incorporated associat ion s h a l l  f u rn i sh  t o  a 
member, a t  h i s  request and on payment of a reasonable 



fee prescr ibed by the incorporated associat ion,  a copy 
of i t s  a r t i c l e s  o f  incorpora t ion  and by- laws. 

Annual r e t u r n  

28 An incorporated associat ion s h a l l  i n  each year ,  
on or be fore  the prescr ibed date,  make a r e t u r n  to the 
Regist rar  conta in ing  

( a )  the f u l l  name and address o f  each o f f i c e r  and 
d i r e c t o r  of the incorporated associat ion,  and a l l  
o f f i c e s  he ld  by each, 

( b )  the addresses o f  the incorporated 
assoc ia t ion ' s  reg is te red  o f f i c e ,  post o f f i c e  
address and records o f f i c e ,  

( c )  any in format ion  respect ing the members o f  the 
incorporated associat ion that  may be requ i red  by  
regu la t ions  under the Ag r i cu l t u ra l  and 
Recreational Land Ownership Act and sec t ion  33 o f  
the C i t i zensh ip  Act (Canada) i n  the form and 
manner prescr ibed by those regu la t ions ,  and 

( d l  i n fo rmat ion  as t o  whether the incorporated 
assoc ia t ion  has 

( i )  s o l i c i t e d  o r  received any money from the 
p u b l i c ,  or 

(ii) received a grant  or other  s im i l a r  
f i n a n c i a l  assistance from a Canadian 
munic ipal ,  p rov i nc i a l  o r  federa l  government 
or  from an agency o f  a Canadian munic ipal ,  
prov inc ia ' l  or federa l  government 

w i t h i n  the 3 years preceding the date o f  the 
r e tu rn .  



PART 7 

MEMBERSHIP 

Notes to Part 7. 

1. Ss. 29, 30 and 31, by requiring articles and 
by-laws about the admission of members and the 
termination of menhership, would require each 
incorporated association to turn its mind to those 
subjects. On the other hand, they would leave each 
association to make its own rules about membership. 
The only restriction is that an association would have 
to observe the rules of natural justice in terminating 
a membership for any reason other than the non-payment 
of fees and levies or the lapse of time. S. 36 would 
treat non-transferable memberships as the norm, but 
would allow an association, through its articles of 
incorporation, to make its memberships transferable. 

2. The draft Act is not primarily designed with 
shares and share capital in mind. S. 33 would, 
however, permit an incorporated association to have 
share capital, in which event a n u e r  of provisions of 
the Business Corporations Act would apply to the 
association. 

3. S. 35 would require an incorporated association to 
have a register of members (which, under s. 27, it 
would have to keep at its registered office or separate 
records office). 

Articles and -rship 

29 The articles 

(a) shall provide for membership in the 
incorporated association, 

(b) shall provide for at least 1 class of 
membership that entitles the members of the class 
to vote at all meetings of members, and 

(c) may provide for more than 1 class of 
membership, and in that case shall state the 
rights, privileges, restrictions and conditions 
attaching to each class of membership. 

[Reconmendation 20(b) 1 

By- laws and membership 

30(11 The by-laws 



( a )  s h a l l  

( i) provide f o r  the method o f  admission t o  
membership, 

( i i) provide that  a member may not t rans fe r  
h i s  membership or prov ide  for the method or 
methods by which a membership may be 
t rans fe r red  and any r e s t r i c t i o n s  on t r ans fe r ,  
and 

(iii) provide f o r  the terminat ion o f  
memberships, 

and 

( b )  may prov ide f o r  the term o f  a membership and 
any circumstances on which a membership w i l l  
terminate. 

( 2 )  The by- laws may 

( a )  confer on the d i r e c t o r s  or members, o r  any 
comnit tee o f  d i r e c t o r s  or members, power t o  
terminate a membership f o r  reasons prescr ibed by  
the by- laws, and 

( b )  p resc r ibe  the circumstances under which a 
membership terminates o r  may be terminated. 

(3) Except i n  the case of te rminat ion  f o r  non-payment 
o f  fees, dues, or other s im i l a r  l ev i es  and terminat ion 
due t o  laps ing o f  t ime, a d i r e c t o r ,  member or comnittee 
ac t i ng  under subsection ( 2 ) ( a )  must observe the r u l e s  
o f  na tu ra l  j u s t i c e .  

[Recomnendation 2 0 ( c ) ,  ( d l  I 

Consent 

3 1 ( 1 )  The by-laws may prov ide t ha t  a member of a group 
or c lass o f  persons i s ,  o r  i s  e n t i t l e d  t o  become, a 
member o f  the incorporated assoc ia t ion .  

( 2 )  A member o f  the group or c lass  r e fe r red  t o  i n  
subsection ( 1 )  who s a t i s f i e s  the requirements o f  the 
by-laws becomes a member of the incorporated 
assoc ia t ion  by  

( a )  a t tend ing a meeting o f  members, or 

( b )  app ly ing  f o r  membership or  otherwise 
in forming the incorporated assoc ia t ion  that  he 
wishes to become a member. 

Resignat ion  o f  membership 



32 A member of an incorporated association, other 
than an incorporated association with a capital stock 
divided into shares, may resign membership by notice in 
writing sent to the incorporated association. 

Application of Business Corporations Act 

33 If its articles so provide, an incorporated 
association may have a capital stock divided into 
shares and in that case the following provisions of the 
Business Corporations Act apply, notwithstanding 
anything in this Act: 

(a) Part 5, except sections 39, 40 and 41; 

(b) Part 6 as it relates to shares; 

(c) section 184 

[Recomnendations 20(a), 311 

Evidence of membership 

34(1) An incorporated association may issue membership 
cards or certificates to evidence membership. 

( 2 )  There shall be stated legibly on a membership 
card or certificate issued by an incorporated 
association that has membership of more than one class 

(a) the rights, privileges, restrictions and 
conditions attached to the memberships of each 
class that exists when the membership card or 
certificate is issued, or 

(b) that the class of membership that i t  
represents has rights, privileges, restrictions or 
conditions attached to it and that the 
incorporated association will furnish to a member, 
on demand and without charge, a full copy of the 
text of the rights, privileges, restrictions and 
conditions attached to each class of membership. 

Transfer of membership 

35 The interest of a member in an incorporated 
association is not transferable and ceases to exist 
when the member dies or ceases to be a member, except 
in a case where 

(a) the articles otherwise provide, or 

(b) the incorporated association has a capital 
stock divided into shares. 

Register of members 



36 i1 )  An incorporated assoc ia t ion  tha t  does not  have a 
c a p i t a l  stock d i v i ded  i n t o  shares sha l l  mainta in a 
r e g i s t e r  of members e n t i t l e d  to vote  that  contains 

( a )  the names and the l a t e s t  known addresses o f  
each person who i s  or who, dur ing  the previous 
year, has been a member o f  the incorporated 
assoc ia t ion ,  and 

( b )  the date on which each person re fe r red  to i n  
c lause ( a )  became and ceased t o  be a member. 

( 2 )  The names i n  the r e g i s t e r  s h a l l  be a l phabe t i ca l l y  
o r  otherwise sys temat ica l ly  arranged i n  a manner 
capable o f  producing in format ion  about a l l  members i n  
i n t e l l i g i b l e  w r i t t e n  form i n  a reasonable t ime. 



PART 8 

BY - LAWS 

Notes t o  Part 8 

1. The a f f a i r s  o f  an incorporated association would 
have to be regulated by by-laws ( S .  37). The 
associat ion could adopt i t s  own by-laws ( s .  38 (2 ) ) ,  but 
would have t o  f i l e  them w i t h  the Registrar ( s .  40(2) .  
By-laws made by regulat ion would apply t o  everything 
not covered by the association's own by-laws 
(s.  38 (1 ) ) .  

2. The incorporators could adopt by-laws fo r  an 
incorporated association (s .  39). Thereafter, the 
members o f  the association would adopt or amend by-laws 
by special reso lu t ion ( s .  40(1) .  ( A  special reso lu t ion 
requires e i the r  the signatures of  a l l  o f  the members 
e n t i t l e d  t o  vote o r  a vote car r ied  a f t e r  appropriate 
no t ice  by a 213 major i ty  o f  the votes cas t . ) .  

Purpose o f  by-laws 

37 Subject t o  the a r t i c l es  and th i s  Act, 

( a )  the a f f a i r s  o f  an incorporated association, 
and 

( b )  the manner i n  which the a c t i v i t i e s  of  an 
incorporated association are carr ied on, 

sha l l  be regulated by by-laws. 

[Recmendation 1 6 ( 1 ) 1  

Standard by-laws 

38(1)  The Minister  may prescribe by-laws, and those 
by-laws are, subject t o  subsection (21 ,  the by-laws o f  
every incorporated association. 

( 2 )  The a r t i c l es  and by-laws of  an incorporated 
association, t o  the extent that they regulate the 
matters regulated by the prescribed by-laws, supersede 
the prescribed by-laws. 

( 3 )  Nothing i n  t h i s  section precludes the adoption o f  
a by-law that  re la tes to  a f f a i r s  or a c t i v i t i e s  o f  the 
incorporated association that are not deal t  w i th  i n  the 
prescribed by-laws. 

[Recommendation 1 6 ( 1 ) 1  



Initial by-laws 

39 By-laws signed by the incorporators o f  an 
incorporated assoc ia t ion  and sent t o  the Regist rar  as 
p a r t  o f  the mate r ia l  f o r  incorpora t ion  are the by-laws 
o f  the incorporated assoc ia t ion  u n t i l  they are repealed 
or  changed under t h i s  Par t .  

Special resolution 

40(1) The members o f  an incorporated assoc ia t ion  may 
by spec ia l  r e s o l u t i o n  adopt, repeal and amend by- laws. 

(2) A by- law and the repeal or amendment o f  a  by-law 
have no e f f e c t  u n t i l  a  copy i s  sent t o  the Reg is t rar .  

[Recornendation 1 6 ( 3 ) 1  



PART 9 

APPOINTMENT AND ELECTION OF DIRECTORS 

Notes to Part 9. 

1. An incorporated association which has solicited 
money from the public or received a government grant 
within the previous 3 years would have to have at least 
3 directors. Any other incorporated association would 
have to have one director or more. ( S .  41.) Apart 
from those requirements, the association could provide 
in its by-laws for the number of directors and it could 
provide for their qualifications and for their 
disqualification (s. 41). 

2. Directors would be elected by majority or 
plurality votes of members and for terms of not more 
than 3 years (s. 43). Notices of changes of directors 
would have to be filed with the Registrar (s. 45). 

3. Proceedings of directors would have to be 
regulated by by-laws (s. 46). 

Number and qualifications of directors 

41( 1 )  Subject to subsection (2), an incorporated 
association shall have 1 director or any greater number 
that the by-laws require. 

(2) A soliciting incorporated association shall have 
at least 3 directors. 

(3) The by-laws may prescribe qualifications and 
disqualifications for directors. 

[Recomnendation 211 

First directors 

42 A director named in a notice referred to in 
section 3(l)(d) is a director of the incorporated 
association and holds office from the issue of the 
certificate of incorporation until the first meeting of 
member s . 
Election of directors 

43(1) The members of an incorporated association shall 
elect directors at the first meeting of members and at 
every annual meeting at which or at the end of which 
there is a vacancy in the board of directors. 

(2) Directors shall be elected by ordinary resolution 



or by vote o f  the members on those nominated 

( 3 )  The term for which a d i rector  i s  elected shal l  
expire no l a te r  than the end o f  the 3rd annual meeting 
o f  members fol lowing h i s  e lect ion.  

( 4 )  The members may remove a d i rector  at any time by 
ordinary resolut ion.  

( 5 )  Subject t o  subsections ( 1 )  t o  (41,  by-laws may 
provide for  

( a )  the e lect ion of  d i rec to rs ,  including 
cumulative vot ing, 

(b )  the term o f  o f f i c e  o f  d i rec to rs ,  

( c )  the resignation and removal of  d i rectors ,  

( d )  the consequences o f  a f a i l u r e  to  elect  the 
requ is i te  number o f  d i rec to rs ,  

( e l  the f i l l i n g  o f  vacancies i n  the board between 
annual meetings, and 

( f )  the appointment by the d i rectors  o f  
addi t ional  d i rectors ,  not exceeding 1/3 o f  the 
number of  d i rectors  who held o f f i c e  a t  the 
expi ra t ion o f  the l as t  annual meeting o f  members, 
t o  serve u n t i l  the next annual meeting of  members. 

[Recomnendation 211 

I r r e g u l a r i t i e s  

44 An act o f  a d i rector  or o f f i ce r  o f  an 
incorporated association i s  v a l i d  notwithstanding an 
i r r e g u l a r i t y  i n  h i s  e lect ion or appointment or a defect 
i n  h i s  qua l i f i ca t i on .  

Notice o f  change of d i rec to rs  

45(1) Within 15 days a f te r  a  change i s  made among the 
d i rec to rs ,  an incorporated association sha l l  send t o  
the Registrar a  not ice i n  the prescribed form se t t i ng  
out the change, and the Registrar sha l l  f i l e  the 
not ice.  

( 2 )  Any interested person or the Registrar may apply 
to  the Court fo r  an order requi r ing an incorporated 
association to  comply w i t h  subsection ( 1 1 ,  and the 
Court may so order and make any fur ther order i t  thinks 
f i t .  

Proceedings of  d i rectors  

46 The by-laws shal l  regulate the proceedings of  



126 

directors. 



PART 10 

POWERS. DUTIES AND OBLIGATIONS OF DIRECTORS 

Notes t o  Part 10. 

1. T h e  directors would manage the a f f a i r s  of  an 
incorporated association, but the by-laws or a r t i c l es  
w u l d  provide otherwise (s .  47(1 ) ) ,  except for some 
basic powers. 

2. S .  49 would irrpose obligations of good fa i th ,  
care, di l igence and s k i l l  upon the directors of an 
incorporated association. A provision taken from BCA 
s. 115, which permits a d i rector  t o  be interested i n  a 
contract with h i s  corporation, i s  followed by s. 48. 

3. S .  50 would allow an incorporated association t o  
indemnify a director against l i a b i l i t y  t o  others for 
h i s  actions as a director and t o  insure him against 
such l i a b i l i t y  and against some kinds of l i a b i l i t y  t o  
the association. 

Directors' duties 

4 7 ( 1 )  Except as otherwise provided i n  th is  Act, the 
ar t ic les  and the by-laws, the directors shall manage 
the ac t i v i t i es  and a f f a i r s  of  an incorporated 
association. 

( 2 )  The by-laws shall authorize the directors to 

( a )  borrow money, give a guarantee, and give 
secur i ty  , 

(b)  adopt forms of  corporate documents and 
corporate records, 

( c )  issue membership cards and, i f  the 
incorporated association has a capi tal  stock 
divided i n to  shares, share cer t i f i ca tes ,  and 

(d l  appoint an auditor to  hold o f f i ce  u n t i l  the 
f i r s t  meeting of members. 

( 3 )  The by-laws shall provide that every director of 
the incorporated association shall  receive notice o f  
and have the r igh t  to  attend and be heard at every 
meeting of members. 

[Recomnendation 2 2 ( a ) l  

Disclosure by directors and o f f i ce rs  in  re lat ion t o  
contracts 



48 (1 )  A d i r e c t o r  o r  o f f i c e r  o f  an incorporated 
assoc ia t ion  who 

( a )  i s  a p a r t y  t o  a mate r ia l  cont rac t  or proposed 
mater ia l  cont rac t  w i t h  the incorporated 
assoc ia t ion ,  o r  

( b )  i s  a d i r e c t o r  o r  an o f f i c e r  o f  or has a 
mater ia l  i n t e r e s t  i n  any person who i s  a p a r t y  to 
a mate r ia l  cont rac t  o r  proposed mate r ia l  cont rac t  
w i t h  the incorporated associat ion,  

s h a l l  d i s c l ose  i n  w r i t i n g  t o  the incorporated 
assoc ia t ion  or request t o  have entered i n  the minutes 
o f  meetings o f  d i r e c t o r s  the nature and ex tent  of h i s  
i n t e r e s t .  

( 2 )  The d isc losu re  requ i red  by subsect ion ( 1 )  sha l l  
be made, i n  the case o f  a d i r e c t o r ,  

( a )  a t  the meeting a t  which a proposed cont rac t  
i s  f i r s t  considered, 

( b )  i f  the d i r e c t o r  was not i n te res ted  i n  a 
proposed cont rac t  a t  the t ime o f  the meeting 
re fe r red  t o  i n  c lause ( a ) ,  a t  the f i r s t  meeting 
a f t e r  he becomes so in teres ted,  

( c )  i f  the d i r e c t o r  becomes in te res ted  a f t e r  a 
cont rac t  i s  made, a t  the f i r s t  meeting a f t e r  he 
becomes so in te res ted ,  or 

( d l  i f  a person who i s  i n te res ted  i n  a cont rac t  
l a t e r  becomes a d i r e c t o r ,  a t  the f i r s t  meeting 
a f t e r  he becomes a d i r e c t o r .  

(3) The d isc losu re  requ i red  by  subsection ( 1 )  sha l l  
be made, i n  the case o f  an o f f i c e r  who i s  no t  a 
d i r e c t o r ,  

( a )  f o r t h w i t h  a f t e r  he becomes aware tha t  the 
cont rac t  o r  proposed cont rac t  i s  to be considered 
or  has been considered a t  a meeting o f  d i r e c t o r s ,  

( b )  i f  the o f f i c e r  becomes in te res ted  a f t e r  a 
cont rac t  i s  made, f o r t h w i t h  a f t e r  he becomes so 
in teres ted,  o r  

( c )  i f  a person who i s  i n te res ted  i n  a cont rac t  
l a t e r  becomes an o f f i c e r ,  f o r t h w i t h  a f t e r  he 
becomes an o f f i c e r .  

( 4 )  I f  a mate r ia l  cont rac t  o r  proposed mate r ia l  
con t rac t  i s  one t ha t ,  i n  the ord inary  course o f  the 
incorporated assoc ia t ion 's  business, would not r equ i r e  
approval by  the d i r e c t o r s  o r  members, a d i r e c t o r  or 
o f f i c e r  sha l l  d i sc lose  i n  w r i t i n g  t o  the incorporated 
assoc ia t ion ,  o r  request t o  have entered i n  the minutes 



of meetings o f  d i r e c t o r s ,  the nature  and extent  o f  h i s  
i n t e r e s t  f o r t h w i t h  a f t e r  the d i r e c t o r  o r  o f f i c e r  
becomes aware o f  the cont rac t  o r  proposed con t rac t .  

( 5 )  A d i r e c t o r  r e f e r r e d  to  i n  subsection ( 1 )  sha l l  
not vote on any reso lu t i on  t o  approve the contract  
unless the cont rac t  i s  

( a )  an arrangement by way of secu r i t y  f o r  money 
l e n t  t o  or ob l i ga t ions  undertaken by him, or by a  
body corporate i n  which he has an i n t e r e s t ,  f o r  
the b e n e f i t  o f  the incorporated assoc ia t ion  o r  an 
a f f i l i a t e ,  

(b)  a cont rac t  r e l a t i n g  p r i m a r i l y  t o  h i s  
remuneration as a  d i r e c t o r ,  o f f i c e r ,  employee or  
agent o f  the incorporated assoc ia t ion  o r  an 
a f f i l i a t e ,  

( c )  a cont rac t  f o r  indemnity or  insurance under 
sec t ion  50,  o r  

( d )  a cont rac t  w i t h  an a f f i l i a t e .  

( 6 )  For the purpose o f  t h i s  sec t ion ,  a general no t i ce  
t o  the d i r e c t o r s  by  a  d i r e c t o r  o r  o f f i c e r  i s  a 
s u f f i c i e n t  d i sc losu re  o f  i n t e r e s t  i n  r e l a t i o n  t o  any 
cont rac t  made between the incorporated associat ion and 
a  person i n  which the d i r e c t o r  has a  mate r ia l  i n t e r e s t  
or of which he i s  a  d i r e c t o r  or o f f i c e r  i f  

( a )  the n o t i c e  declares he i s  a  d i r e c t o r  or 
o f f i c e r  o f  or has a  mate r ia l  i n t e r e s t  i n  the 
person and i s  t o  be regarded as in te res ted  i n  any 
cont rac t  made or t o  be made by the incorporated 
assoc ia t ion  w i t h  that person, and s ta tes  the 
nature  and extent  o f  h i s  i n t e r e s t ,  

( b )  a t  the t ime d isc losure  would otherwise be 
requ i red  under subsection ( 2 1 ,  ( 3 )  o r  (41,  as the 
case may be,  the extent  of h i s  i n t e res t  i n  that  
person i s  not greater than tha t  s ta ted  i n  the 
no t i ce ,  and 

( c )  the n o t i c e  i s  g iven w i t h i n  the 12-month 
pe r iod  imnediately preceding the t ime a t  which 
d i sc losu re  would otherwise be requ i red  under 
subsection ( 2 ) ,  ( 3 )  o r  (41 ,  as the case may be. 

( 7 )  I f  a  mate r ia l  cont rac t  i s  made between an 
incorporated assoc ia t ion  and one or more o f  i t s  
d i r e c t o r s  or o f f i c e r s ,  or between an incorporated 
assoc ia t ion  and another person o f  which a d i r e c t o r  o r  
o f f i c e r  o f  the incorporated assoc ia t ion  i s  a  d i r ec to r  
o r  o f f i c e r  o r  i n  which he has a  mate r ia l  i n t e r e s t ,  

( a )  the cont rac t  i s  ne i t he r  vo id  nor vo idable by 
reason o n l y  o f  tha t  r e l a t i onsh ip ,  or by reason 



only  that a d i rec to r  w i th  an in te res t  i n  the 
contract i s  present a t  or i s  counted to  determine 
the presence of  a quorum a t  a meeting o f  d i rectors  
or committee of  d i rectors  that authorized the 
contract ,  and 

( b )  a d i rector  or o f f i c e r  or former d i rector  or 
o f f i c e r  of  the incorporated association to  whom a 
p r o f i t  accrues as a resu l t  o f  the making o f  the 
contract i s  not l i a b l e  t o  account to  the 
incorporated association for  t h a t  p r o f i t  by reason 
only o f  holding o f f i c e  as a d i rector  or o f f i c e r ,  

i f  the d i rector  or o f f i c e r  disclosed h i s  in terest  i n  
accordance w i th  subsection (21, (31, ( 4 )  or ( 6 1 ,  as the 
case may be, and the contract was approved by the 
d i rectors  or the shareholders and i t  was reasonable and 
f a i r  t o  the incorporated association a t  the time i t  was 
approved. 

[ Recomnenda t i on 22 ( c ) 1 

Duty of care 

49 (1 )  Every d i rector  and o f f i c e r  o f  an incorporated 
association i n  exercising h i s  powers and discharging 
h i s  dut ies sha l l  

( a )  act honestly and i n  good f a i t h  w i th  a view to  
the best in te res ts  of  thecorporation, and 

( b )  exercise the care, d i l igence and s k i l l  that a 
reasonably prudent person would exercise i n  
comparable circumstances'. 

(2) Every d i rector  and o f f i c e r  of  an incorporated 
association shal l  comply w i th  t h i s  Act, the 
regulat ions, a r t i c l e s  and by-laws. 

( 3 )  No provis ion i n  a contract,  the a r t i c l e s ,  the 
by-laws or  a resolut ion rel ieves a d i rector  or o f f i c e r  
from the duty t o  act i n  accordance w i t h  t h i s  Act o r  the 
regulat ions or re l ieves him from l i a b i l i t y  for  a breach 
o f  that duty.  

( 4 )  I n  a proceeding i n  which r e l i e f  i s  claimed 
against a d i rector  or o f f i c e r  for  a breach o f  a duty 
under t h i s  sect ion, the court i n  which the proceeding 
i s  brought may, i f  i t  appears that the d i rector  or 
o f f i ce r  has acted honestly and reasonably and ought 
f a i r l y  t o  be excused, re l i eve  the d i rector  o r  o f f i c e r  
e i ther  wholly or p a r t l y  from l i a b i l i t y  for  the breach. 

Indemnification 



50(1) Except i n  respect o f  an act ion by or on behalf 
o f  the incorporated association to  procure a judgment 
i n  i t s  favour, an incorporated association may 
indemnify a d i rector  or o f f i c e r  of  the incorporated 
association and h i s  he i rs  and legal representatives, 
against a l l  costs, charges and expenses, including an 
amount paid to  s e t t l e  an act ion or sa t i s f y  a judgment, 
reasonably incurred by him i n  respect of  any c i v i l ,  
cr iminal  or administrat ive act ion or proceeding t o  
which he i s  made a par ty  by reason of being or having 
been a d i rec to r  or o f f i c e r  o f  that incorporated 
association, i f  

( a )  he acted honestly and i n  good f a i t h  w i th  a 
view t o  the best in te res ts  o f  the incorporated 
association, and 

( b )  i n  the case o f  a cr iminal  or administrat ive 
act ion or proceeding that  i s  enforced by a 
monetary penalty, he had reasonable grounds for 
be l iev ing that h i s  conduct was lawful .  

(2) An incorporated association may wi th  the approval 
o f  the Court indemnify a person referred to  i n  
subsection ( 1 )  i n  respect o f  an act ion by or on behalf 
o f  the incorporated association to  procure a judgment 
i n  i t s  favour, t o  which he i s  made a par ty  by reason of  
being or having been a d i rector  or an o f f i c e r  o f  the 
incorporated association, against a l l  costs, charges 
and expenses reasonably incurred by him i n  connection 
w i th  the act ion i f  he f u l f i l s  the condit ions set out i n  
subsections ( l ) ( a )  and ( b ) .  

(3) Notwithstanding anything i n  t h i s  section, a 
person re fer red t o  i n  subsection ( 1 )  i s  e n t i t l e d  to  
indemnity from the incorporated association i n  respect 
o f  a l l  costs, charges and expenses reasonably incurred 
by him i n  connection wi th  the defence o f  any c i v i l ,  
cr iminal  or administrat ive act ion or proceeding t o  
which he i s  made a par ty  by reason o f  being or having 
been a d i rec to r  or o f f i c e r  o f  the incorporated 
association, i f  the person seeking indemnity 

( a )  was substant ia l ly  successful on the meri ts i n  
h i s  defence o f  the act ion or proceeding, 

( b )  f u l f i l s  the condit ions set out i n  subsection 
( l ) ( a )  and (b), and 

( c )  i s  f a i r l y  and reasonably en t i t l ed  to  
indemnity. 

( 4 )  An incorporated association may purchase and 
maintain insurance for  the benef i t  of  any person 
referred to  i n  subsection ( 1 )  against any l i a b i l i t y  
incurred by him i n  h i s  capacity as a d i rector  or 
o f f i c e r  o f  the incorporated association, except when 
the l i a b i l i t y  re la tes t o  h i s  f a i l u r e  t o  act honestly 



and i n  good f a i t h  w i t h  a view to the best  i n t e res t s  o f  
the incorporated associat ion.  

(5) An incorporated assoc ia t ion  or a person re fe r red  
to  i n  subsection ( 1 )  may apply t o  the Court fo r  an 
order approving an indemnity under t h i s  sec t ion  and the 
Court may so order and make any f u r t he r  order i t  th inks  
f i t .  

( 6 )  On an app l i ca t ion  under subsection (51, the Court 
may order n o t i c e  t o  be g iven t o  any in te res ted  person 
and tha t  person i s  e n t i t l e d  t o  appear and be heard i n  
person o r  by  counsel . 

[Recomnendation 22 (d )  1 



PART 11 

PROCEEDINGS OF MEMBERS 

Notes t o  Part 11. 

1. Much about members' meetings would be l e f t  t o  the 
by-laws. There would have t o  be an annual meeting 
(s.  531, and members holding 5% of the votes could 
force the c a l l i n g  o f  a meeting (s. 601, but the c a l l i n g  
of  meetin s would otherwise be l e f t  t o  the d i rec to rs  
(s. 53(1)Sb)) .  A menber would be e n t i t l e d  t o  havea 
matter put upon the agenda o f  the next meeting o f  
members (s .  55). 

By- laws 

51(1) Subject t o  t h i s  Act, the by-laws sha l l  regulate 
the proceedings o f  the members o f  an incorporated 
association. 

( 2 )  Subject to t h i s  Act, the by-laws may provide fo r  

( a )  the f i x i n g  o f  a record date to  determine the 
members who are t o  receive not ice o f  a meeting or 
any other not ice or statement, 

(b )  not ice of  meetings, 

( c )  the time and place of  meetings, 

( d l  waiver o f  not ice o f  meetings, 

( e l  the conduct o f  meetings, including quorum and 
vot ing a t  meetings, and 

( f )  the manner o f  br inging resolut ions forward. 

Place of  meetings 

52 Meetings o f  the members o f  an incorporated 
association sha l l  be held a t  the place provided i n  the 
by-laws o r ,  i n  the absence o f  such a prov is ion,  a t  the 
place that the d i rectors  determine and, unless the 
by-laws otherwise provide or a l l  the members e n t i t l e d  
to  vote a t  the meeting so agree, shal l  be held i n  
Alberta. 

Directors t o  c a l l  meetings 

53(1) The d i rectors  o f  an incorporated association 

( a )  sha l l  c a l l  an annual meeting o f  members to  be 
held not later  than 18 months a f te r  



( i )  the date of its incorporation, or 

( i i )  the date of its certificate of 
amalgamation, in the case of an amalgamated 
incorporated association, 

and subsequently not later than 15 months after 
holding the last preceding annual meeting, and 

(b) may at any time call a special meeting of 
members . 

(2) For the purposes of subsection ( 1 )  (a), the date 
this Act comes into force is deemed to be the date of 
incorporation in the case of an incorporated 
association referred to in section 9 ( 1 ) .  

(3) Notwithstanding subsection (1 1 ,  the incorporated 
association may apply to the Court for an order 
extending the time in which the first or the next 
annual meeting of the incorporated association may be 
held. 

( 4 )  If, on an application under subsection ( 3 ) ,  the 
Court is satisfied that it is in the best interests of 
the incorporated association, the Court may extend the 
time in which the first or next annual meeting of the 
incorporated association may be held, in any manner and 
on any terms i t  thinks fit. 

Notice of meetings 

54(1) Except as provided in subsection ( 2 1 ,  a notice 
of a meeting of members shall state 

(a) the general nature of the business to be 
transacted, and 

(b) the text of any special resolution to be 
submitted to the meeting. 

(2) A notice of an annual meeting of members need not 
mention that the following business will be transacted: 

(a) the consideration of the financial statements 
and audi tor' s report , 

(b) the election of directors, and 

( c )  the reappointment of the incumbent auditor 

(3) Notice of the time and place of a meeting of the 
members shall be given or sent to each member entitled 
to vote at the meeting 

(a) at least 21 days before the meeting, in the 
case of a meeting at which a special resolution 
will be submitted to the meeting, or 



( b )  a t  leas t  7 days before  the meeting i n  any 
other case. 

( 4 )  The t e x t  o f  a specia l  r eso lu t i on  may be amended 
a t  a meeting o f  members i f  the amendments co r rec t  
manifest e r r o r s  or are not ma te r i a l .  

Proposa 1s 

55 A member e n t i t l e d  t o  vo te  a t  an annual meeting o f  
members may 

( a )  submit t o  the incorporated corpora t ion  n o t i c e  
o f  any matter tha t  he proposes t o  r a i s e  a t  a 
meeting, and 

(b)  requ i r e  tha t  the matter be included i n  the 
no t i ce  of meeting next sent by the incorporated 
assoc ia t ion  as business to be transacted a t  tha t  
meeting. 

Quorum 

56 (1 )  Unless the by-laws otherwise prov ide ,  a quorum 
o f  members i s  present at  a meeting o f  members i f  the 
holder or  holders o f  a m a j o r i t y  o f  the memberships 
e n t i t l e d  t o  vo te  a t  the meeting are present i n  person 
o r ,  i f  the by-laws so prov ide,  represented by proxy. 

( 2 )  I f  a quorum i s  present a t  the opening o f  a 
meeting o f  members, the members present may, unless the  
by-laws otherwise prov ide ,  proceed w i t h  the business of 
the meeting, notwi thstanding tha t  a quorum i s  no t  
present throughout the meeting. 

( 3 )  I f  a quorum i s  no t  present a t  the opening o f  a 
meeting o f  members, the members present may adjourn the 
meeting t o  a f i x e d  t ime and p lace but  may not t ransact  
any other  business at  the meeting. 

( 4 )  I f  an incorporated associat ion has o n l y  1 member, 
o r  o n l y  1 member o f  a c lass ,  the member present i n  
person or, i f  the by-laws so prov ide ,  b y  proxy, 
cons t i t u t es  a meeting. 

Vot i ng 

57 (1 )  Unless the a r t i c l e s  otherwise prov ide,  each 
member of an incorporated assoc ia t ion  i s  e n t i t l e d  t o  1 
vote a t  a meeting o f  members. 

(2) Subject t o  subsection ( 3 1 ,  and except as prov ided 
i n  the by- laws, a member sha l l  vote i n  person and not  
by  proxy.  

( 3 )  I f  a body corporate or  assoc ia t ion  i s  a member o f  
an incorporated assoc ia t ion ,  the incorporated 
assoc ia t ion  s h a l l  recognize any i nd i v i dua l  author ized 



by a r eso lu t i on  o f  the d i r e c t o r s  or governing body o f  
the body corporate or associat ion t o  represent i t  a t  
meetings of members o f  the incorporated assoc ia t ion .  

( 4 )  An i nd i v i dua l  author ized under subsection ( 3 )  may 
exerc ise on behal f  o f  the body corporate or assoc ia t ion  
he represents a l l  the powers i t  cou ld  exerc ise i f  i t  
were an i nd i v i dua l  member. 

B a l l o t  v o t e  

58 A member or proxy holder e n t i t l e d  to vote  a t  a  
meeting may demand a b a l l o t  on any vote and, i n  a case 
where a vote by show of hands i s  taken, may do so 
before or on the dec la ra t i on  o f  the r e s u l t  o f  the  vo te  
by show o f  hands. 

Resolut ion instead of meeting 

59 (1 )  A r e s o l u t i o n  i n  w r i t i n g  signed by  a l l  the 
members e n t i t l e d  t o  vo te  on that  r eso lu t i on  i s  as v a l i d  
as i f i t had been passed a t  a  meeting o f  the members. 

( 2 )  A r eso lu t i on  i n  w r i t i n g  dea l ing  w i t h  a l l  mat ters 
requ i red  by  t h i s  Act t o  be dea l t  w i t h  a t  a  meeting o f  
members, and signed by  a l l  the members e n t i t l e d  t o  vote 
a t  tha t  meeting, s a t i s f i e s  a l l  the requirements o f  t h i s  
Act r e l a t i n g  t o  meetings o f  members. 

( 3 )  An incorporated assoc ia t ion  sha l l  keep a copy o f  
every r e s o l u t i o n  r e f e r r e d  to i n  subsection ( 1 )  or ( 2 )  
w i t h  the minutes o f  the meetings o f  members. 

Meeting on r e q u i s i t i o n  o f  members 

60 (1 )  A member or members o f  the incorporated 
assoc ia t ion  e n t i t l e d  t o  cast  not less than 5% o f  the 
votes a t  a meeting sought t o  be he ld  may r e q u i s i t i o n  
the d i r e c t o r s  to c a l l  a  meeting of  members f o r  the 
purposes s ta ted  i n  the r e q u i s i t i o n .  

( 2 )  The r e q u i s i t i o n  r e fe r red  to i n  subsection ( 1 )  may 
cons is t  o f  several documents i n  s im i l a r  f o r m ,  each 
signed by 1 or more menbers, and sha l l  s ta te  the 
business to  be transacted a t  the meeting, and s h a l l  be 
sent to each d i r e c t o r  and t o  the reg is tered o f f i c e  o f  
the incorporated assoc ia t ion .  

(3) O n  rece iv ing  the r e q u i s i t i o n  r e fe r red  t o  i n  
subsect ion (11, the d i r e c t o r s  s h a l l  c a l l  a  meeting o f  
members t o  t ransact the business unless the d i r e c t o r s  
have a l ready c a l l e d  a meeting and g iven no t i ce  under 
sec t ion  54.  

( 4 )  I f  the d i r e c t o r s  do not c a l l  a  meeting w i t h i n  2 1  
days a f t e r  rece iv ing  the r e q u i s i t i o n  re fe r red  to i n  
subsection ( 1  1 ,  any member who signed the r e q u i s i t i o n  
may c a l l  the meeting. 



(5) A meeting c a l l e d  under t h i s  sec t ion  sha l l  be 
c a l l e d  as nea r l y  as poss ib le  t o  the manner i n  which 
meetings are t o  be c a l l e d  pursuant t o  the by-laws and 
t h i s  Pa r t .  

( 6 )  Unless the members otherwise reso lve  a t  a meeting 
c a l l e d  under subsection ( 4 1 ,  the incorporated 
assoc ia t ion  s h a l l  reimburse the members f o r  the 
expenses reasonably incur red by  them i n  r e q u i s i t i o n i n g ,  
c a l l i n g  and ho ld ing  the meeting. 

Meeting called by Court 

61(1)  The Court, on the app l i ca t i on  o f  a d i r e c t o r  o r  a 
member e n t i t l e d  t o  vote a t  a meeting o f  members, may 
order the meeting t o  be c a l l e d ,  he ld  and conducted i n  
the manner the Court d i r e c t s  i f  the Court 

( a )  i s  s a t i s f i e d  tha t  i t  i s  impract icable t o  c a l l  
the meeting i n  the manner i n  which meetings of 
those members may be c a l l e d ,  or to conduct the 
meeting i n  the manner prescr ibed by the by-laws 
and t h i s  Act, or 

( b )  considers i t  appropr iate t o  so order f o r  any 
other  reason. 

( 2 )  Without r e s t r i c t i n g  the gene ra l i t y  o f  subsection 
( 1 1 ,  the Court may order tha t  the quorum requi red by 
the by-laws or t h i s  Act be va r ied  o r  dispensed w i t h  a t  
a meeting c a l l e d ,  he ld  and conducted pursuant t o  t h i s  
sec t ion .  

(3) A meeting ca l l ed ,  he ld  and conducted pursuant t o  
t h i s  sec t ion  i s  f o r  a l l  purposes a meeting o f  members 
of the incorporated assoc ia t ion  d u l y  ca l l ed ,  he ld  and 
conducted. 



PART 12 

DISPUTED ELECTIONS 

Note t o  Part 12 

This subject i s  not referred to  in  Part I 1  of t h i s  
report. We think that i t  would be a useful provision. 

Disputed elect ion or appointment 

62(1) An incorporated association or a member or 
director may apply t o  the Court to determine any 
controversy wi th respect t o  an elect ion or appointment 
of a director or auditor o f  the incorporated 
association. 

( 2 )  On an application under th is  section, the Court 
may make any order i t  thinks f i t  including, without 
l im i ta t ion,  any one or more of  the following: 

( a )  an order restraining a director or auditor 
whose elect ion or appointment i s  challenged from 
acting pending determination of  the controversy; 

( b )  an order declaring the resul t  o f  the disputed 
elect ion or appointment; 

( c )  an order requir ing a new election or 
appointment, and including i n  the order directions 
for the management of the ac t i v i t i es  and a f f a i r s  
of  the incorporated association u n t i l  a new 
elect ion i s  held or appointment made; 

(d l  an order determining the voting r ights  of 
menbers and of  persons claiming t o  be members. 



PART 13 

FINANCIAL AFFAIRS 

Notes to Part 13. 

1. The draft Act would leave to regulations the 
standards to which financial statements are to be 
prepared. Under s. 63(3) the financial statements 
would have to disclose on an individual basis any 
amounts paid to directors and officers and on an 
aggregate basis any amounts paid to employees. 

2. Under s. 27(2) a me-r would be entitled to see 
the most recent financial statements at the 
association's registered or records office, and under 
s. 64(3) he would be entitled to have them considered 
at the association's annual meeting. 

3. An incorporated association which within 3 years 
has solicited public money or received a government 
grant would have to 

(a) provide comparative financial statements for 
the preceding year (s. 63(4); 

(b) send copies to members 21 days before the 
annual meeting, or, if the articles of 
incorporation permitted, give notice that the 
financial statements are available at the records 
office (s. 64); and 

(c) file the statements with the Registrar within 
15 days after the annual meeting (s. 65). 

4. The draft Act would require a soliciting 
incorporated association to have an independent auditor 
who would be required under s. 73 to make an 
examination sufficient to enable him to express an 
opinion on the financial statements in prescribed form 
(though s. 73(1) would provide for exenption by 
regulation of incorporated associations which should 
not be put to the expense of a formal audit). Under 
s. 68(1), any other incorporated association could by 
two thirds of the votes cast appoint a member or other 
person to examine the financial statements and report 
to the annual meeting, or, by a resolution consented to 
by all members, could dispense with auditors entirely. 

5. The general rule would be that the members would 
appoint an auditor by resolution at every annual 
meeting (s. 67(2)). However, the first directors could 
appoint an auditor to hold office until the first 
annual meeting (s. 67(1)), and the directors would have 
power to fi l l  vacancies between annual meetings 
(s. 70). The Part contains extensive provisions 



dealing with the auditor's duties and protecting his 
position. 

6. S. 76 would deal with the subject of loans and 
guarantees in favour of bodies affiliated with an 
incorporated association, members and directors of the 
incorporated association and its affiliates, and 
associates of such memtxrs and directors. Only in 3 
kinds of cases could the incorporated association give 
financial assistance to any of these. First, it could 
give assistance to a mernber in the ordinary course of 
the association's activities. Second, in order to 
further its own purposes i t  could give assistance to 
another incorporated association with similar purposes. 
Third, it could give assistance on account of 
expenditures incurred or to be incurred on its behalf. 
Such assistance would have to be provided for in the 
articles of incorporation. 

Annual financial statements 

63(1) The directors of an incorporated association 
shall place before the members of the incorporated 
association at every annual meeting 

( a )  financial statements relating to the last 
financial period completed by the incorporated 
association, 

(b )  if the last financial period ended more than 
6 months before the annual meeting, additional 
financial statements relating to a period 
beginning imnediately after the end of the last 
financial period and ending on a date not earlier 
than 6 months before the annual meeting, 

(c) the report of the auditor if an auditor has 
been appointed, and 

(dl any further information respecting the 
financial position of the incorporated association 
and the results of its operations required by the 
articles or the by-laws. 

( 2 )  If the incorporated association has not completed 
a financial period, the financial statements required 
by subsection ( 1 )  shall relate to a period beginning on 
the date the incorporated association came into 
existence and ending on a date not earlier than 6 
months before the annual meeting. 

(3 )  The financial statements referred to in 
subsection ( 1 )  shall include 

( a )  a statement of the remuneration, if any, paid 
to each director and officer, and 



( b )  a statement o f  the aggregate remuneration, i f  
any, p a i d  t o  the employees. 

( 4 )  The f i n a n c i a l  statements o f  a s o l i c i t i n g  
incorporated assoc ia t ion  f o r  a p a r t i c u l a r  f i n a n c i a l  
pe r iod  s h a l l  inc lude comparative f i n a n c i a l  statements 
for the imnediately preceding f i n a n c i a l  per iod .  

( 5 )  The comparative f i n a n c i a l  statements requi red 
under subsection ( 4 )  may be omi t ted i f  the reason f o r  
the omission i s  set out i n  the f i n a n c i a l  statements, o r  
i n  a note t o  them, t o  be placed before  the members a t  
the annual meeting. 

( 6 )  F inanc ia l  statements requ i red  b y  t h i s  sec t ion  
s h a l l  be as prescr ibed.  

[Recomnendation 241 

Copies to  members 

64 (1 )  A s o l i c i t i n g  incorporated assoc ia t ion  s h a l l ,  no t  
less than 21 days before  the annual meeting o f  melnbers 
or  be fore  the s ign ing o f  a r eso lu t i on  i n  l i e u  o f  the 
annual meeting, send a copy of the documents r e f e r r e d  
to i n  sec t ion  63 t o  each member o f  the incorporated 
associat ion.  

( 2 )  An incorporated assoc ia t ion  need not  send a copy 
o f  the documents t o  a member o f  the incorporated 
assoc ia t ion  under subsection ( 1  ) i f  

( a )  the a r t i c l e s  or by-laws so prov ide  and the 
incorporated assoc ia t ion  

( i )  sends a no t i ce  t o  each member not less 
than 21 days before  the annual meeting before  
which the documents w i l l  be l a i d ,  o r  

(ii) publ ishes a no t i ce  at  leas t  once a week 
f o r  2 consecutive weeks next preceding the 
annua 1 meet i ng 

tha t  the documents are ava i l ab l e  to be examined a t  
the records o f f i c e  o f  the incorporated assoc ia t ion  
du r ing  the business hours o f  the incorporated 
assoc ia t ion  by any member of the incorporated 
associat ion.  

( b )  the member informs the incorporated 
assoc ia t ion  that  he does not  want t o  rece ive  the 
documents. 

( 3 )  A member o f  an incorporated assoc ia t ion  which i s  
not a s o l i c i t i n g  incorporated assoc ia t ion  i s  e n t i t l e d  



to consider the f i n a n c i a l  statements a t  the annual 
meeting o f  members. 

[Recomnendation 241 

Copies t o  Reg is t rar  

65 A s o l i c i t i n g  incorporated assoc ia t ion  s h a l l  send 
to the documents r e f e r r e d  t o  i n  sec t ion  63 w i t h  the 
Regist rar  w i t h i n  15 days a f t e r  the annual meeting. 

[ Recomnenda t i on 24 I 

Q u a l i f i c a t i o n s  of aud i t o r  

6 6 ( 1 )  Subject t o  subsections ( 2 )  and ( 6 1 ,  a person may 
not be an aud i to r  o f  an incorporated assoc ia t ion  unless 
he i s  independent o f  the incorporated assoc ia t ion  and 
i t s  a f f i l i a t e s  and the d i r e c t o r s  and o f f i c e r s  o f  the 
incorporated assoc ia t ion  and i t s  a f f i l i a t e s .  

(2) For the purposes o f  t h i s  sec t ion ,  

( a )  independence i s  a quest ion o f  f a c t ,  and 

( b )  a person i s  deemed not  t o  be independent i f  
he o r  h i s  business par tner  

(i) i s  a business pa r tne r ,  a d i r e c t o r ,  an 
o f f i c e r  o r  an employee of the incorporated 
assoc ia t ion  or  any o f  i t s  a f f i l i a t e s ,  o r  a 
business par tner  o f  any d i r e c t o r ,  o f f i c e r  o r  
employee o f  the incorporated associat ion or  
any o f  i t s  a f f i l i a t e s ,  or 

(ii) has been a rece ive r ,  receiver-manager, 
l i q u i d a t o r  or t rus tee  i n  bankruptcy o f  the 
incorporated assoc ia t ion  o r  any o f  i t s  
a f f i l i a t e s  w i t h i n  2 years o f  h i s  proposed 
appointment as audi tor  of the incorporated 
assoc ia t ion .  

( 3 )  An aud i to r  who becomes d i s q u a l i f i e d  under t h i s  
sec t ion  s h a l l ,  subject  to subsection (51, res ign  
f o r t h w i t h  a f t e r  becoming aware o f  h i s  d i s q u a l i f i c a t i o n .  

( 4 )  An in te res ted  person may apply t o  the Court f o r  
an order dec la r ing  an audi tor  t o  be d i s q u a l i f i e d  under 
t h i s  sec t ion  and the o f f i c e  o f  aud i to r  t o  be vacant. 

(5) An in te res ted  person may apply t o  the Court f o r  
an order exempting an audi tor  from d i s q u a l i f i c a t i o n  
under t h i s  sec t ion  and the Court may, i f  i t  i s  
s a t i s f i e d  tha t  an exemption would not u n f a i r l y  
p re jud ice  the members, make an exemption order on any 
terms i t  th inks  f i t ,  which order may have re t rospec t i ve  



e f f e c t .  

Appointment of aud i t o r  

6 7 ( 1 )  The d i r e c t o r s  may appoint an aud i to r  t o  ho ld  
o f f i c e  u n t i l  the f i r s t  meeting o f  members, and an 
aud i to r  so appointed i s  e l i g i b l e  f o r  reappointment by 
the members under subsection ( 2 ) .  

( 2 )  Subject t o  sec t ion  68, the members o f  an 
incorporated associat ion s h a l l ,  by  o rd ina ry  r e s o l u t i o n  
a t  the f i r s t  annual meeting o f  members and a t  each 
succeeding annual meeting, appoint an aud i to r  to ho ld  
o f f i c e  u n t i l  the c lose  o f  the next annual meeting. 

( 3 )  Notwithstanding subsection ( 2 1 ,  i f  an aud i to r  i s  
not appointed a t  a meeting o f  members, the incumbent 
aud i to r  continues i n  o f f i c e  u n t i l  h i s  successor i s  
appointed. 

( 4 )  The remuneration o f  an aud i to r  may be f i x e d  by 
o rd ina ry  r e s o l u t i o n  o f  the members o r ,  i f  not so f i x e d ,  
may be f i x e d  by the d i r ec to r s .  

When aud i to r  requ i red  

68 (1 )  Subject t o  subsection ( 2 ) ,  the members o f  an 
incorporated assoc ia t ion  may 

( a )  i n  l i e u  of appoint ing an aud i t o r ,  appoint a 
member o f  the associat ion or other  person who i s  
independent o f  the d i r e c t o r s  and o f f i c e r s  of the 
incorporated assoc ia t ion  and i s  not a person 
descr ibed i n  sec t ion  6 6 ( 2 ) ( b ) ,  t o  

( i )  review the f i n a n c i a l  statements of the 
assoc ia t ion  and 

(ii) repor t  thereon t o  the annual meeting, or 

(b )  resolve not t o  appoint an aud i t o r .  

( 2 )  Subsection ( 1 )  does not apply t o  a s o l i c i t i n g  
incorporated associat ion.  

( 3 )  A r eso lu t i on  under subsection ( 1 )  i s  v a l i d  o n l y  
u n t i l  the next fo l l ow ing  annual meeting o f  mehers .  

( 4 )  A r eso lu t i on  under subsection ( 1 )  ( a )  i s  no t  v a l i d  
unless i t  i s  c a r r i e d  by a m a j o r i t y  o f  two t h i r d s  o f  the 
votes c a s t .  

( 5 )  A r eso lu t i on  under subsection ( 1 )  ( b )  i s  not v a l i d  
unless i t  i s  consented t o  by  a l l  the members, i nc l ud ing  
members not otherwise e n t i t l e d  t o  vote.  

( 6 )  A person appointed under subsection ( 1  ( a )  has 



a l l  the r i g h t s ,  powers and i m u n i t i e s  o f  an aud i to r  
appointed under t h i s  Par t .  

[Recomnendation 251 

Term of o f f i c e  and removal 

69 (1 )  An aud i to r  o f  an incorporated assoc ia t ion  ceases 
t o  ho ld  o f f i c e  when he 

( a )  d ies  or  resigns, Or 

(b )  i s  removed pursuant t o  subsection ( 3 ) .  

(2) A r es i gna t i on  of an aud i to r  becomes e f f e c t i v e  a t  
the time a w r i t t e n  res ignat ion  i s  sent t o  the 
incorporated assoc ia t ion  or  a t  the t ime spec i f i ed  i n  
the res ignat ion ,  whichever i s  l a t e r .  

( 3 )  The members o f  an incorporated assoc ia t ion  may by 
ord inary  r e s o l u t i o n  a t  a spec ia l  meeting remove f r o m  
o f f i c e  the aud i t o r ,  o ther  than an aud i to r  appointed by  
the Court under sect i on  7 1 . 

( 4 )  A vacancy created by the removal o f  an aud i to r  
may be f i l l e d  a t  the meeting a t  which the audi tor  i s  
removed o r ,  i f  not so f i l l e d ,  may be f i l l e d  under 
sec t ion  7 0 .  

F i l l i n g  vacancies 

7 0 (  1 )  Subject t o  subsection (31, the d i r e c t o r s  s h a l l  
f o r t h w i t h  f i l l  a vacancy i n  the o f f i c e  o f  aud i to r .  

( 2 )  I f  there i s  not a quorum of d i r e c t o r s ,  the 
d i r e c t o r s  then i n  o f f i c e  s h a l l ,  w i t h i n  21 days a f t e r  a 
vacancy i n  the o f f i c e  o f  aud i to r  occurs,  c a l l  a spec ia l  
meeting o f  members to f i l l  the vacancy and, i f  they 
f a i l  to c a l l  a meeting or i f  there are no d i r e c t o r s ,  
any member may c a l l  the meeting. 

( 3 )  The a r t i c l e s  o f  an incorporated assoc ia t ion  may 
prov ide t ha t  a vacancy i n  the o f f i c e  o f  aud i to r  s h a l l  
o n l y  be f i l l e d  by vote of the members. 

( 4 )  An aud i to r  appointed t o  f i l l  a vacancy holds 
o f f i c e  f o r  the unexpired term o f  h i s  predecessor. 

Court may appoint aud i to r  

71 (1 )  I f  an incorporated assoc ia t ion  does not have an 
aud i t o r ,  the Court may, on the app l i ca t i on  o f  a member, 
appoint and f i x  the remuneration o f  an aud i to r ,  who 
s h a l l  ho l d  o f f i c e  u n t i l  an aud i to r  i s  appointed by the 
members . 

( 2 )  Subsection ( 1 )  does not apply i f  the members have 



resolved under sec t ion  6 8 ( l ) ( b )  not to appoint an 
aud i t o r .  

[Recomnendation 251 

Rights and d u t i e s  of aud i to r  

72 (1 )  The aud i to r  o f  an incorporated assoc ia t ion  i s  
e n t i t l e d  t o  

( a )  receive no t i ce  of every meeting o f  members, 

(b )  a t tend and be heard a t  every meeting on 
mat ters r e l a t i n g  t o  h i s  du t i es  as aud i t o r ,  and 

( c )  submit t o  the incorporated assoc ia t ion  and 
have read a t  the next meeting o f  members a w r i t t e n  
statement on matters r e l a t i n g  t o  h i s  du t i es  as 
audi t o r .  

( 2 )  I f  a d i r e c t o r  or member o f  an incorporated 
assoc ia t ion ,  whether or not the member i s  e n t i t l e d  to 
vo te  a t  the meeting, gives w r i t t e n  n o t i c e  to the 
aud i to r  or a former aud i to r  o f  the incorporated 
assoc ia t ion  not less than 10 days before  a meeting o f  
members, the aud i to r  or former aud i to r  s h a l l  a t tend the 
meeting a t  t h e  expense o f  the incorporated assoc ia t ion  
and answer quest ions r e l a t i n g  t o  h i s  du t i es  as aud i t o r .  

( 3 )  A d i r e c t o r  or member who sends a n o t i c e  r e f e r r e d  
t o  i n  subsect ion ( 2 )  sha l l  concur rent ly  send a copy of 
the n o t i c e  t o  the incorporated assoc ia t ion .  

( 4 )  Upon the app l i ca t ion  o f  an incorporated 
assoc ia t ion  or  i t s  aud i to r ,  the Court may 

( a )  exempt the aud i to r  from at tend ing a t  any o r  
a l l  meetings o f  the incorporated assoc ia t ion ,  and 

(b )  exempt the incorporated assoc ia t ion  from 
paying the expenses o f  an aud i to r  for a t tend ing a 
meeting from at tending which the aud i to r  i s  
exempted. 

( 5 )  An aud i to r  who 

( a )  res igns ,  

(b )  receives a no t i ce  o r  otherwise learns o f  a 
meeting o f  d i r e c t o r s  or  members c a l l e d  f o r  the 
purpose o f  removing him from o f f i c e ,  

( c )  receives a no t i ce  or  otherwise learns o f  a 
meeting o f  d i r e c t o r s  or members a t  which another 
person i s  t o  be appointed to f i l l  the o f f i c e  o f  
a u d i t o r ,  whether because o f  res igna t ion  or  removal 



of the incumbent aud i to r  or because h i s  term o f  
o f f i c e  has exp i red  or i s  about t o  exp i re ,  or 

( d l  receives a no t i ce  o r  otherwise learns o f  a 
meeting o f  members a t  which a r eso lu t i on  r e fe r red  
t o  i n  sec t ion  69 i s  t o  be proposed, 

i s  e n t i t l e d  to submit to the incorporated assoc ia t ion  a 
w r i t t e n  statement g i v i n g  the reasons f o r  h i s  
res igna t ion  or  the reasons why he opposes any proposed 
a c t i o n  or  r eso lu t i on .  

( 6 )  The incorporated assoc ia t ion  s h a l l  f o r t h w i t h  send 
t o  every member e n t i t l e d  t o  rece ive  n o t i c e  of any 
meeting r e f e r r e d  t o  i n  subsection ( 1 )  a copy o f  the 
statement r e f e r r e d  to i n  subsection ( 5 ) .  

( 7 )  No person s h a l l  accept an appointment as, o r  
consent t o  be appointed as, aud i to r  o f  an incorporated 
assoc ia t ion  i f  he i s  rep lac ing  an aud i to r  who has 
resigned or been removed o r  whose term o f  o f f i c e  has 
exp i red  or i s  about t o  exp i re  u n t i l  he has requested 
and received from that  aud i to r  a w r i t t e n  statement of 
the  circumstances and the reasons why, i n  t h a t  
a u d i t o r ' s  op in ion ,  he i s  to  be replaced. 

( 8 )  Notwithstanding subsection (71,  a person who i s  
otherwise q u a l i f i e d  may accept an appointment or 
consent t o  be appointed as aud i to r  o f  an incorporated 
assoc ia t ion  i f  he does not receive a r e p l y  t o  a request 
under subsection ( 7 )  w i t h i n  15 days. 

Auditor's du ty  to examine 

73( 1 )  Except as provided i n  subsection (21, an aud i to r  
o f  an incorporated assoc ia t ion  s h a l l  make the 
examination tha t  i s  i n  h i s  op in ion  necessary to enable 
h im to repor t  i n  the prescr ibed manner on the f i n a n c i a l  
statements requ i red  by t h i s  Act t o  be placed before the 
members, except those f i n a n c i a l  statements or pa r t s  of 
those statements tha t  r e l a t e  t o  the e a r l i e r  o f  the 2 
f i n a n c i a l  years r e f e r r e d  to  i n  sec t ion  6 3 ( 4 ) .  

( 2 )  Under the circumstances and t o  the extent  
prescr ibed,  an aud i to r  i s  r e l i eved  o f  the duty  o f  
examination imposed by subsection ( 1 ) .  

( 3 )  Notwithstanding sec t ion  74, an aud i to r  o f  an 
incorporated assoc ia t ion  may reasonably r e l y  on the 
repo r t  o f  an aud i to r  o f  a body corporate or  an 
unincorporated business the accounts of which are 
inc luded i n  whole or i n  pa r t  i n  the f i n a n c i a l  
statements o f  the incorporated assoc ia t ion .  

( 4 )  For the purpose o f  subsection (31, reasonableness 
i s  a quest ion o f  f a c t .  

( 5 )  Subsection ( 3 )  appl ies whether or not  the 



f i n a n c i a l  statements o f  the ho ld ing  incorporated 
assoc ia t ion  repor ted on by  the aud i to r  are i n  
consol idated form. 

Aud i to r ' s  right t o  in format ion 

74(1)  On the demand o f  the aud i to r  of an incorporated 
assoc ia t ion  the present o r  former d i r e c t o r s ,  o f f i c e r s ,  
employees or agents o f  the incorporated assoc ia t ion  and 
the former aud i to rs  o f  the incorporated assoc ia t ion  
s h a l l  f u rn i sh  

( a )  in fo rmat ion  and explanat ions,  and 

( b )  access t o  records, documents, books, accounts 
and vouchers o f  the incorporated assoc ia t ion  o r  
any o f  i t s  subs id ia r ies  

tha t  are,  i n  the op in ion  o f  the aud i to r ,  necessary t o  
enable him t o  make the examination and repor t  requ i red  
under sec t ion  73 and tha t  the d i r e c t o r s ,  o f f i c e r s ,  
employees, agents o r  former aud i to rs  are reasonably 
able t o  f u rn i sh .  

( 2 )  On the demand o f  the aud i to r  o f  an incorporated 
assoc ia t ion ,  the d i r e c t o r s  o f  the incorporated 
assoc ia t ion  s h a l l  

( a )  t o  the extent  they are reasonably able t o  do 
so, ob ta i n  from the present o r  former d i r e c t o r s ,  
o f f i c e r s ,  employees, agents o r  aud i to rs  o f  any 
subs id ia ry  o f  the incorporated assoc ia t ion  the 
in format ion  and explanat ions t ha t  the present or 
former d i r e c t o r s ,  o f f i c e r s ,  employees, agents or 
aud i to rs  are reasonably able t o  f u rn i sh  and t ha t  
are,  i n  the op in ion  o f  the incorporated 
assoc ia t ion 's  aud i t o r ,  necessary t o  enable him t o  
make the examination and repo r t  requi red under 
sec t ion  73, and 

( b )  f u r n i s h  the in format ion  and explanat ions so 
obtained t o  the incorporated assoc ia t ion 's  
aud i t o r .  

Q u a l i f i e d  p r i v i l e g e  

75 Any o r a l  o r  w r i t t e n  statement or repor t  made 
under t h i s  Act by  the aud i to r  or a former aud i to r  o f  an 
incorporated assoc ia t ion  has q u a l i f i e d  p r i v i l e g e .  

P roh ib i ted  f i n a n c i a l  assistance 

76(1)  Except as provided i n  subsection ( 2 1 ,  an 
incorporated assoc ia t ion  s h a l l  no t ,  d i r e c t l y  o r  
i n d i r e c t l y ,  g i ve  f i nanc ia l  assistance by means o f  a 
donat ion, loan, guarantee or otherwise 

( a )  t o  a member or d i r e c t o r  of the incorporated 



assoc ia t ion  or o f  an a f f i l i a t e d  incorporated 
associat ion,  

( b )  t o  an associate o f  a member o r  d i r e c t o r  o f  

( i) the incorporated assoc ia t ion ,  or 

(ii) an a f f i l i a t e d  incorporated associat ion,  
or 

( c )  t o  any person f o r  the purpose o f  or i n  
connection w i t h  a purchase o f  a membership i n  the 
incorporated assoc ia t ion .  

( 2 )  Nothing i n  t h i s  sec t ion  p r o h i b i t s  an incorporated 
assoc ia t ion  from g i v i n g  f i n a n c i a l  assistance by way o f  
donat ion, loan, guarantee or otherwise 

( a )  pursuant t o  the a r t i c l e s  and i n  the ord inary  
course o f  a c t i v i t i e s  ca r r y i ng  out  the purposes 
s ta ted  i n  the a r t i c l e s ,  

( b )  i f  the member i s  a body corporate w i t h  
s i m i l a r  purposes and the f i n a n c i a l  assistance i s  
g iven pursuant to the a r t i c l e s  and as p a r t  o f  an 
arrangement entered i n t o  t o  f u r t he r  a purpose of 
the incorporated associat ion g i v i n g  the 
assistance, or 

( c )  on account o f  expenditures incurred or t o  be 
incurred on beha l f  of  the incorporated 
associat ion.  

(3) A cont rac t  made by an incorporated assoc ia t ion  i n  
contravent ion o f  t h i s  sec t ion  may be enforced by the 
incorporated assoc ia t ion  or  by a lender f o r  va lue  i n  
good f a i t h  wi thout  n o t i c e  o f  the contravent ion.  

( 4 )  Unless d i sc losu re  i s  otherwise made by an 
incorporated assoc ia t ion ,  a f i n a n c i a l  statement 
r e fe r red  to i n  t h i s  Part  sha l l  conta in  the fo l l ow ing  
in format ion  w i t h  respect t o  each case i n  which 
f i n a n c i a l  assistance i s  g iven by  the incorporated 
assoc ia t ion  by  way o f  donat ion, loan, guarantee or 
otherwise, whether i n  contravent ion of t h i s  sec t ion  or  
no t ,  t o  any o f  the persons r e f e r r e d  t o  i n  subsection 
(11, i f  the f i n a n c i a l  assistance was g iven dur ing  the 
f i n a n c i a l  year o r  pe r i od  t o  which the statement r e l a t e s  
or  remains outstanding a t  the end o f  tha t  f i n a n c i a l  
year or  per iod :  

( a )  the i d e n t i t y  o f  the person t o  whom the 
f i n a n c i a l  assistance was g iven;  

( b )  the nature o f  the f i n a n c i a l  assistance g iven;  

( c )  the amount o f  the f i n a n c i a l  assistance 
i n i t i a l l y  g iven and the amount, i f  any, 



outstanding. 

[Recomnendation 10(c ) ,  (dl1 



PART 14 

DEBT SECURITIES 

Notes t o  Part 14. 

An incorporated association may issue debt securit ies. 
Although t h i s  i s  l i ke l y  t o  be rare, the poss ib i l i t y  
should be covered. Because i t  i s  l i k e l y  to  be rare and 
because the issue of debt securi t ies i s  already a 
legal ly  corrplex transaction, i t  seems reasonable sinply 
t o  make a cross reference t o  Parts 6, 7 and 8 of the 
Business Corporations Act, which already deal w i t h  debt 
securi t ies of  business corporations. BCA Part 6 deals 
w i t h  the issue and transfer of debt securit ies. BCA 
Part 7 has t o  do w i t h  t rust  indentures and the 
regist rat ion of debt obligations. BCA Part 8 has t o  do 
w i t h  receivers and receiver-managers. (BCA Part 6 also 
deals with share cer t i f i ca tes  and other equity 
instruments, but menberships and shares under the d ra f t  
Act would not be negotiated and the references t o  them 
i n  Part 6 need not be incorporated in to  the proposed 
statute.  

Application of Business Corporations Act 

7 7 The following provisions of the Business 
Corporations Act apply t o  an incorporated association 
and to debt securit ies issued by an incorporated 
association: 

( a )  Part 6 as i t  relates to  debt securit ies; 

(b )  Part 7 ;  



PART 15 

FUNDAMENTAL CHANGES 

Notes to Part 15 

1.  Generally speaking, the draft Act would allow an 
incorporated association to change anything in its 
articles of association. It could do so by special 
resolution, that is, a resolution signed by all the 
members entitled to vote or a resolution passed after 
proper notice by a majority of 2 to 1 or more 
(s. 78(1)). A class of merbrs whose membership rights 
are affected would have a separate vote (s. 79). 

2. There would be two major exceptions to the power 
to change the articles by special resolution alone. 
First, a soliciting incorporated association would not 
be able to change its purposes or remove a restriction 
upon its activities without leave of the Court 
(s. 78(4); this would help to ensure that money raised 
for charity is applied to the purpose for which the 
charity is established. Second, an incorporated 
association which had both the income and liquidation 
distribution restriction would not be able to change 
that restriction at all (s. 78(2)). 

3. Under ss. 83 - 87, incorporated associations could 
amalgamate. (There is no provision for amalgamation 
with extra-provincial non-profit corporations, but one 
of these could "continue" under the proposed Act and 
then amalgamate.) The amalgamation would be effected 
by agreement approved by special resolutions and filed 
with the Registrar. 

4. S. 88 would allow an extra-provincial non-profit 
corporation to transfer its registration to the 
proposed Act. S. 89 would allow an Alberta 
incorporated association to terminate its registration 
under the proposed Act if it has transferred its 
registration to a statute in another territorial 
jurisdiction. These provisions would allow non-profit 
corporations to "migrate" from jurisdiction to 
jurisdiction, or at least provide for the Alberta side 
of migration each way. 

5. S .  90 would require the approval of the members to 
a disposition of substantially all of the property of 
an incorporated association. This would require 
special notice and a special resolution. This point is 
not referred to in Part I1 of this report but we think 
that it should be covered by the proposed statute. 

Amendment of articles 



78(1)  Subject t o  t h i s  sec t ion ,  an incorporated 
assoc ia t ion  may amend i t s  a r t i c l e s  by spec ia l  
r eso lu t i on .  

( 2 )  Except to add a p rov i s i on  described i n  sec t ion  
6 ( 1 ) ,  if the a r t i c l e s  o f  an incorporated assoc ia t ion  
con ta in  a p rov i s i on  re fe r red  t o  i n  sec t ion  5 ( b ) ,  the 
incorporated assoc ia t ion  s h a l l  not the rea f te r  amend i t s  
a r t i c l e s  t o  r e s t r i c t ,  repeal or replace tha t  p rov is ion .  

( 3 )  An incorporated assoc ia t ion  may not change i t s  
name i n  cont ravent ion  o f  Part  2 .  

( 4 )  A s o l i c i t i n g  incorporated assoc ia t ion  may not 
amend i t s  a r t i c l e s  t o  add, change o r  remove 

( a )  a purpose f o r  which the incorporated 
assoc ia t ion  i s  incorporated, or 

( b )  a r e s t r i c t i o n  on the a c t i v i t i e s  that  the 
incorporated associat ion may c a r r y  on, 

wi thout  leave of the Court. 

[Recomnendation 16(2)  1 

Class votes 

79( 1 )  The ho lders  o f  a  c lass  o f  membership are 
e n t i t l e d  t o  vo te  separate ly  as a c lass on a proposal t o  
amend the a r t i c l e s  

( a )  to change the number o f  

(i ) memberships o f  that c lass ,  o r  

(ii) memberships o f  a c lass  having r i g h t s  or 
p r i v i l e g e s  equal or superior t o  the r i g h t s  or  
p r i v i l e g e s  a t tach ing to  memberships of t ha t  
c l ass ,  

( b )  to otherwise e f f ec t  a change i n  the r e l a t i v e  
r i g h t s  and p r i v i l e g e s  a t tach ing to memberships o f  
t ha t  c lass  as opposed t o  memberships o f  another 
c l ass .  

(2) Subsection ( 1 )  appl ies whether or not memberships 
o f  a c l ass  otherwise ca r ry  the r i g h t  to  vo te .  

( 3 )  A proposed amendment t o  the a r t i c l e s  r e fe r red  t o  
i n  subsect ion ( 1 )  i s  adopted when the holders o f  the 
memberships o f  each c lass  e n t i t l e d  t o  vo te  separate ly  
on the amendment as a c lass  approve the amendment by a 
spec ia l  r e s o l u t i o n .  



A r t i c l e s  o f  amendment 

80 (1 )  A f te r  an amendment i s  adopted under t h i s  Par t ,  
the incorporated assoc ia t ion  sha l l  send a r t i c l e s  o f  
amendment i n  the prescr ibed form t o  the Reg is t rar .  

( 2 )  I f  an amendment i s  t o  change the name of an 
incorporated assoc ia t ion ,  the incorporated assoc ia t ion  
s h a l l  send documents r e l a t i n g  t o  corporate names t ha t  
are prescr ibed by the regu la t ions  t o  the Regist rar  
unless he provides otherwise. 

( 3 )  On rece ip t  o f  a r t i c l e s  o f  amendment and the 
prescr ibed fees, the Regist rar  s h a l l  issue a  
c e r t i f i c a t e  o f  amendment. 

E f f e c t  o f  amendment 

81 (1 )  An amendment becomes e f f e c t i v e  on the date shown 
i n  the c e r t i f i c a t e  o f  amendment, and the a r t i c l e s  are  
amended accord ingly .  

( 2 )  No amendment t o  the a r t i c l e s  a f f e c t s  an e x i s t i n g  
cause o f  ac t ion  o r  c l a im  o r  l i a b i l i t y  t o  prosecut ion i n  
favour o f  o r  against the incorporated assoc ia t ion  or 
any o f  i t s  d i r e c t o r s  or  o f f i c e r s ,  o r  any c i v i l ,  
c r im ina l  or admin is t ra t i ve  ac t ion  or  proceeding t o  
which an incorporated associat ion or any o f  i t s  
d i r e c t o r s  or  o f f i c e r s  i s  a  p a r t y .  

Restatement o f  a r t i c l e s  

82 (1 )  An incorporated associat ion may a t  a n y t i m e ,  and 
s h a l l  when reasonably d i r ec ted  by the Reg is t ra r ,  
r e s t a t e  by  spec ia l  r eso lu t i on  the a r t i c l e s  o f  
incorpora t ion  as amended. 

(2) The incorporated associat ion s h a l l  send res ta ted  
a r t i c l e s  o f  incorpora t ion  i n  the prescr ibed form t o  the 
Reg is t ra r .  

( 3 )  On rece ip t  of res ta ted a r t i c l e s  o f  incorpora t ion ,  
the Regist rar  s h a l l  issue a  c e r t i f i c a t e  of r e g i s t r a t i o n  
o f  res ta ted  a r t i c l e s .  

(4) Restated a r t i c l e s  o f  incorpora t ion  are e f f e c t i v e  
on the date shown i n  the c e r t i f i c a t e  of r e g i s t r a t i o n  o f  
res ta ted  a r t i c l e s  and supersede the o r i g i n a l  a r t i c l e s  
o f  incorpora t ion  and a l l  amendments to them. 

Amalgamation 

83( 1 )  Subject t o  subsection ( 2 1 ,  2  o r  more 
incorporated associat ions may amalgamate and cont inue 
as 1 incorporated associat ion.  

( 2 )  An incorporated associat ion whose a r t i c l e s  
con ta in  a  p rov i s i on  re fe r red  t o  i n  sec t ion  5 i a )  may not 



amalgamate w i t h  an incorporated assoc ia t ion  whose 
a r t i c l e s  conta in  a p rov i s i on  re fe r red  t o  i n  sec t ion  
5 ( b ) .  

IRecomnendation 261 

Amalgamation agreement 

84(1)  Each incorporated assoc ia t ion  proposing t o  
amalgamate s h a l l  enter i n t o  an agreement s e t t i n g  out 
the terms and means o f  e f f e c t i n g  the amalgamation and, 
i n  p a r t i c u l a r ,  s e t t i n g  out 

( a )  the prov is ions  tha t  are requ i red  t o  be 
inc luded i n  a r t i c l e s  o f  incorpora t ion  under 
sec t i on  4 ,  

( b )  the name and address o f  each proposed 
d i r e c t o r  o f  the amalgamated incorporated 
assoc ia t ion ,  

( c )  the manner in  which the memberships o f  each 
amalgamating incorporated assoc ia t ion  are to be 
converted i n t o  memberships or  debt s e c u r i t i e s  o f  
the amalgamated incorporated assoc ia t ion ,  

( d )  whether the by-laws o f  the amalgamated 
incorporated assoc ia t ion  are t o  be those o f  one o f  
the amalgamating incorporated associat ions and, i f  
n o t ,  a copy o f  the proposed by- laws, and 

( e )  d e t a i l s  o f  any arrangements necessary t o  
p e r f e c t  the amalgamation and t o  prov ide  f o r  the 
subsequent management and opera t ion  o f  the 
amalgamated incorporated associat ion.  

( 2 )  I f  one or more o f  the amalgamating incorporated 
associat ions has a c a p i t a l  stock d i v i ded  i n t o  shares, 
the agreement re fe r red  t o  i n  subsection ( 1 )  s h a l l  a l so  
set ou t  

( a )  the manner i n  which the shares are t o  be 
converted i n t o  shares or  other  memberships i n  the 
amalgamated incorporated assoc ia t ion ,  and 

( b )  the manner o f  the payment o f  money ins tead o f  
the issue o f  f r a c t i o n a l  shares o f  the amalgamated 
incorporated associat ion.  

Adopt ion  o f  agreement 

85 (1 )  The d i r e c t o r s  o f  each amalgamating incorporated 
assoc ia t ion  s h a l l  submit the amalgamation agreement f o r  
approval t o  a meeting of the members o f  the 



amalgamating incorporated association of which they are 
directors and, subject to subsection (4), to the 
holders of each class of those memberships. 

(2) A notice of a meeting of members complying with 
the by-laws and section 54 shall be sent to each member 
of each amalgamating incorporated association and shall 

(a) include or be accompanied by a copy or 
sumnary of the amalgamation agreement, and 

(b) if the incorporated association has a capital 
stock divided into shares, state that a dissenting 
shareholder is entitled to be paid the fair value 
of his shares in accordance with section 184 of 
the Business Corporations Act, but failure to make 
that statement does not invalidate an 
amalgamation. 

(3) Each membership of an amalgamating incorporated 
association carries the right to vote in respect of an 
amalgamation whether or not i t  otherwise carries the 
right to vote. 

(4) The holders of memberships of a class of 
membership of an amalgamated incorporated association 
are entitled to vote separately as a class in respect 
of an amalgamation if the amalgamation agreement 
contains a provision that, if contained in a proposed 
amendment to the articles, would entitle those holders 
to vote as a class under section 79. 

(5) Subject to subsection (4), an amalgamation 
agreement is adopted when the members of each 
amalgamating incorporated association have approved of 
the amalgamation by special resolution. 

(6) An amalgamation agreement may provide that at any 
time before the issue of a certificate of amalgamation 
the agreement may be terminated by the directors of an 
amalgamating incorporated association, notwithstanding 
approval of the agreement by the members of all or any 
of the amalgamating incorporated associations. 

[Recomnendation 261 

Articles of amalgamation 

86(1)  Subject to section 85(6), after an amalgamation 
agreement has been adopted under section 85, articles 
of amalgamation in the prescribed form shall be sent to 
the Registrar together with the documents required by 
section 3 ( l  )(c) and (dl and, i f  the name of the 
amalgamated incorporated association is not the same as 
that of one of the amalgamating incorporated 
associations, documents relating to corporate names 
prescribed by the regulations. 



( 2 )  The a r t i c l e s  o f  amalgamation s h a l l  have attached 
to them the amalgamation agreement, i f  any, and a 
s t a tu to r y  dec la ra t ion  of a proposed d i r e c t o r  o f  the 
amalgamated incorporated assoc ia t ion  tha t  es tab l ishes 
t o  the s a t i s f a c t i o n  o f  the Regist rar  tha t  

( a )  there are reasonable grounds f o r  b e l i e v i n g  
tha t  

(i) the amalgamated incorporated assoc ia t ion  
w i l l  be able t o  pay i t s  l i a b i l i t i e s  as they 
become due, and 

i i i )  the r e a l i z a b l e  va lue o f  the amalgamated 
incorporated assoc ia t ion ' s  assets w i l l  no t  be 
less  than the aggregate o f  i t s  l i a b i l i t i e s  
and s ta ted c a p i t a l  o f  a l l  classes, where 
app l icab le ,  and 

( b )  there are reasonable grounds f o r  b e l i e v i n g  
tha t  

( i )  no c r e d i t o r  w i l l  be pre jud iced by  the 
amalgamation, o r  

(ii) adequate no t i ce  has been g iven t o  a l l  
known c r e d i t o r s  o f  the amalgamating 
incorporated associat ions and no c r e d i t o r  
ob jec ts  t o  the amalgamation otherwise than on 
grounds tha t  are f r i v o l o u s  or  vexat ious. 

( 3 )  For the purposes o f  subsection (21, adequate 
no t i ce  i s  g iven i f  

( a )  a n o t i c e  of the proposed amalgamation i n  
w r i t i n g  i s  sent to each known c r e d i t o r  having a 
c l a im  against the incorporated assoc ia t ion  tha t  
exceeds $1000, 

( b )  a no t i ce  o f  the proposed amalgamation i s  
publ ished once i n  a newspaper publ ished or 
d i s t r i b u t e d  i n  the p lace where the incorporated 
assoc ia t ion  has i t s  reg is te red  o f f i c e  and 
reasonable no t i ce  o f  the proposed amalgamation i s  
g iven i n  each prov ince i n  Canada where the 
incorporated assoc ia t ion  c a r r i e s  on a c t i v i t i e s ,  
and 

( c )  each no t i ce  s ta tes  tha t  the incorporated 
assoc ia t ion  intends t o  amalgamate w i t h  1 o r  more 
spec i f i ed  incorporated associat ions i n  accordance 
w i t h  t h i s  Act unless a c r e d i t o r  o f  the 
incorporated assoc ia t ion  ob jec ts  t o  the 
amalgamation w i t h i n  30 days from the date o f  the 
no t i ce .  

( 4 )  On rece ip t  o f  a r t i c l e s  o f  amalgamation and the 
other  documents requi red by subsections ( 1 )  and ( 2 1 ,  



and on receipt of the prescribed fees, the Registrar 
shall issue a certificate of amalgamation. 

[Recomnendation 261 

Effect of amalgamation 

87 On the date shown in a certificate of 
amalgamation 

(a) the amalgamation of the amalgamating 
incorporated associations and their continuance as 
1 incorporated association become effective, 

(b) the property of each amalgamating 
incorporated association continues to be the 
property of the amalgamated incorporated 
association, 

(c) the amalgamated incorporated association 
continues to be liable for the obligations of each 
amalgamating incorporated association, 

(d) an existing cause of action, claim or 
liability to prosecution is unaffected, 

(el a civil, criminal or administrative action or 
proceeding pending by or against an amalgamating 
incorporated association may be continued to be 
prosecuted by or against the amalgamated 
incorporated association, 

(f) a conviction against, or ruling, order or 
judgment in favour of or against, an amalgamating 
incorporated association may be enforced by or 
against the amalgamated incorporated association, 
and 

(g) the articles of amalgamation are deemed to be 
the articles of incorporation of the amalgamated 
incorporated association and the certificate of 
amalgamation is deemed to be the certificate of 
incorporation of the amalgamated incorporated 
association. 

[Recomnendation 261 

Continuance into Alberta 

88(1) An extra-provincial non-profit corporation may, 
if so authorized by the laws of the jurisdiction where 
i t  is incorporated, apply to the Registrar for a 
certificate of continuance. 

(2) The provisions of the articles of continuance of 
an extra-provincial non-profit corporation may, without 



so s ta t ing ,  vary from the provisions o f  the 
ext ra-prov inc ia l  non-prof i t  corporat ion's act o f  
incorporat ion, a r t i c l es ,  l e t t e r s  patent or memorandum 
or a r t i c l es  o f  association i f  the var ia t ion  i s  one 
which an incorporated association incorporated under 
t h i s  Act could e f fec t  by way o f  amendment to  i t s  
a r t i c l e s .  

( 3 )  A r t i c l es  o f  continuance i n  the prescribed form 
sha l l  be sent t o  the Registrar together w i th  

( a )  documents r e l a t i ng  t o  the corporate name that 
are prescribed by the regulations 

( b )  a not ice of  registered o f f i c e  and a not ice o f  
designated post o f f i c e  box and separate records 
o f f i c e ,  i f  any, and 

( c )  a not ice of d i rectors  i n  the prescribed form. 

( 4 )  On receipt  o f  a r t i c l e s  o f  continuance and the 
documents referred to  i n  subsection ( 3 ) ,  the Registrar 
sha l l  issue a c e r t i f i c a t e  o f  continuance. 

( 5 )  On the date shown i n  the c e r t i f i c a t e  o f  
continuance 

( a )  the extra-provincia l  non-prof i t  corporation 
becomes an incorporated association t o  which t h i s  
Act applies as i f  i t  had been incorporated under 
t h i s  Act, 

( b )  the a r t i c l e s  o f  continuance are deemed t o  be 
the a r t i c l es  o f  incorporation o f  the incorporated 
association, and 

( c )  the c e r t i f i c a t e  o f  continuance i s  deemed to  
be the c e r t i f i c a t e  o f  incorporation o f  the 
incorporated association. 

( 6 )  The Registrar sha l l  fo r thwi th  send a copy of  the 
c e r t i f i c a t e  o f  continuance to the appropriate o f f i c i a l  
or publ ic  body i n  the j u r i sd i c t i on  i n  which continuance 
under t h i s  Act was authorized. 

( 7 )  When an ext ra-prov inc ia l  non-prof i t  corporation 
i s  continued as an incorporated association under t h i s  
Act, 

( a )  the property o f  the extra-provincia l  
non-prof i t  corporation continues t o  be the 
property o f  the incorporated association, 

( b )  the incorporated association continues t o  be 
l i a b l e  for the obl igat ions o f  the extra-provincia l  
non-prof i t  corporation, 

( c )  an ex is t ing  cause o f  act ion, claim or 



l i a b i l i t y  t o  prosecut ion i s  unaf fected by the 
continuance, 

( d )  a c i v i l ,  c r im ina l  o r  admin is t ra t i ve  ac t ion  or  
proceeding pending by or against the 
ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  may be 
cont inued t o  be prosecuted by or against the 
incorporated assoc ia t ion ,  and 

( e l  a conv i c t i on  aga ins t ,  o r  r u l i n g ,  order or 
judgment i n  favour o f  or against ,  the 
ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  may be 
enforced by  o r  against the incorporated 
assoc ia t ion .  

[Recomnendation 291 

Continuance out  of Alber ta 

8 9 ( 1 )  Subject t o  subsection ( 9 1 ,  an incorporated 
assoc ia t ion  may, i f  

( a )  i t  i s  author ized by the members i n  accordance 
w i t h  t h i s  sec t ion ,  and 

(b )  the Regist rar  approves the proposed 
continuance i n  another j u r i s d i c t i o n  on being 
s a t i s f i e d  tha t  the continuance w i  1 1  no t  adversely 
a f f e c t  c r e d i t o r s  or  members o f  the incorporated 
assoc ia t ion ,  

apply  t o  the appropr iate o f f i c i a l  o r  p u b l i c  body o f  
another j u r i s d i c t i o n  request ing tha t  the incorporated 
assoc ia t ion  be continued as i f  i t  had been incorporated 
under the laws o f  tha t  other  j u r i s d i c t i o n .  

(2) The incorporated assoc ia t ion  sha l l  send t o  each 
member a n o t i c e  o f  a meeting o f  members i n  accordance 
w i t h  sec t ion  54. 

( 3 )  Each membership in  the incorporated associat ion 
c a r r i e s  the r i g h t  t o  vote i n  respect o f  a continuance 
whether o r  no t  i t  otherwise c a r r i e s  the r i g h t  t o  vote.  

( 4 )  An app l i ca t i on  f o r  continuance becomes author ized 
when the members vo t i ng  on i t  approve o f  the 
continuance by  a spec ia l  r eso lu t i on .  

(5) The d i r e c t o r s  of an incorporated assoc ia t ion  may, 
i f  author ized b y  the members a t  the time o f  approving 
an app l i ca t i on  f o r  continuance under t h i s  sect ion,  
abandon the app l i ca t i on  wi thout  f u r t he r  approval of the 
members . 

( 6 )  On rece ip t  o f  no t i ce  s a t i s f a c t o r y  to  him that  the 
incorporated assoc ia t ion  has been continued under the 
laws o f  another j u r i s d i c t i o n ,  and on g i v i n g  h i s  



approval under subsection ( 1 1 ,  the Regist rar  s h a l l  f i l e  
the no t i ce  and issue a c e r t i f i c a t e  o f  discontinuance. 

( 7 )  Sect ion 148 appl ies w i t h  the necessary changes t o  
the no t i ce  f i l e d  under subsection ( 6 )  as though the 
no t i ce  were a r t i c l e s  that  conform t o  law. 

( 8 )  On the date  shown i n  the c e r t i f i c a t e  o f  
discont inuance, the incorporated assoc ia t ion  becomes an 
ex t r a -p rov i nc i a l  body corporate as i f  i t  had been 
incorporated under the laws of the other j u r i s d i c t i o n .  

( 9 )  An incorporated assoc ia t ion  s h a l l  not be 
continued as a body corporate under the laws o f  another 
j u r i s d i c t i o n  unless those laws prov ide i n  e f f e c t  tha t  

( a )  the proper ty  o f  the incorporated assoc ia t ion  
cont inues to be the p roper ty  o f  the body 
corporate,  

( b )  the body corporate cont inues t o  be l i a b l e  f o r  
the ob l i ga t i ons  o f  the incorporated assoc ia t ion ,  

( c )  an e x i s t i n g  cause of ac t ion ,  c l a im  o r  
l i a b i l i t y  t o  prosecut ion i s  unaf fected by the 
continuance, 

( d )  a c i v i l ,  c r im ina l  or admin is t ra t i ve  ac t i on  or  
proceeding pending by or  against the incorporated 
assoc ia t ion  may be continued t o  be prosecuted by  
or  against  the body corporate,  and 

( e l  a conv ic t i on  against ,  o r  r u l i n g ,  order or  
judgment i n  favour o f  o r  aga ins t ,  the incorporated 
assoc ia t ion  may be enforced by  o r  against the body 
corporate.  

Extra ordinary sale, lease or exchange 

90(1 )  A sa le ,  lease or  exchange o f  a l l  or 
subs tan t i a l l y  a l l  the p roper ty  of an incorporated 
associat ion requ i res  the approval of the members i n  
accordance w i t h  t h i s  sec t ion .  

( 2 )  The incorporated assoc ia t ion  s h a l l  send t o  each 
member a n o t i c e  of meeting o f  members i n  accordance 
w i t h  sec t ion  54, and the n o t i c e  s h a l l  inc lude or  be 
accompanied by a copy o r  sumnary o f  the agreement o f  
sa le,  lease or  exchange. 

( 3 )  A t  the meeting re fe r red  t o  i n  subsection ( 2 )  the 
members may author ize  the sa le ,  lease or exchange and 
may f i x ,  or author ize the d i r e c t o r s  to f i x ,  any o f  i t s  
terms and cond i t i ons .  



( 4 )  Each membership i n  the corpora t ion  c a r r i e s  the 
r i g h t  t o  vote i n  respect o f  a sa le ,  lease o r  exchange 
re fe r red  t o  in  subsection ( 1 1 ,  whether o r  no t  i t  
otherwise c a r r i e s  the r i g h t  t o  vo te .  

( 5 )  The holders o f  a c lass  o f  memberships o f  the 
corpora t ion  are e n t i t l e d  t o  vo te  separately as a c lass 
i n  respect o f  a sa le ,  lease or exchange re fe r red  t o  i n  
subsection ( 1 )  on l y  i f  tha t  c lass  i s  a f fec ted  by the 
sale,  lease or  exchange i n  a manner d i f f e r e n t  f r o m  the 
memberships o f  another c lass .  

( 6 )  A sa le ,  lease or exchange re fe r red  t o  i n  
subsection ( 1 )  i s  adopted when the holders o f  each 
c lass  e n t i t l e d  t o  vote on i t  approve o f  the sa le ,  lease 
or exchange by a specia l  reso lu t ion .  

( 7 )  The d i r e c t o r s  o f  an incorporated assoc ia t ion  may, 
i f  author ized by the members approving a proposed sale,  
lease or exchange, and subject t o  the r i g h t s  o f  t h i r d  
p a r t i e s ,  abandon the sa le ,  lease o r  exchange wi thout  
f u r t he r  approval of the members. 



PART 16 

BRANCHES AND LOCAL CORPORATIONS 

Notes to Part 16 

1. A national or provincial charity may want to 
organize itself with local branches or chapters. This 
is entirely legitimate. The question is whether the 
proposed statute should make special provision for 
this. 

2. Strictly speaking, it does not seem that any 
statutory foundation is necessary for the establishment 
of a branch. If a non-profit association wants to set 
up a local branch and delegate powers and 
responsibilities, there is nothing to stop it from 
doing so. If a non-profit association wants to make an 
arrangement with another corporation under which the 
latter would undertake certain geographical or 
functional parts of the first corporation's work, there 
is nothing to stop i t  from doing that either. 

3. We note, however, that the Societies Act does 
provide for branch societies, and this may be some 
evidence of a felt need for specific legislative 
authority. Further, we understand from the Registrar 
of Corporations and others that the subject is one 
which causes difficulty, and we have received 
representations to the effect that specific legislative 
authority would be very helpful to some groups and 
would enable them to avoid pitfalls. We have therefore 
included the provisions which follow in this Part. 

4. The Societies Act provision, s. 27, isquite 
vague. It is not clear whether a branch society is a 
separate legal entity. Probably it  is not, because 
there is nothing that says it is, and because it 
apparently derives its powers by delegation from the 
principal society. But if the branch is not a legal 
entity, it is not at all clear what effect the section 
has, or that it  has any effect at all. S. 91 would 
make it clear that a branch is not a separate legal 
entity and remains under the incorporated association's 
control. 

Branches 

91 ( 1 )  An incorporated association may 

( a )  establish a branch or branches of the 
corporation, 

(b) provide for membership of a branch, 



( c )  delegate t o  the members o f  a branch power t o  
manage a branch and t o  appoint o f f i c e r s  and revoke 
a power so delegated, 

( d l  delegate t o  a branch powers and 
r e s p o n s i b i l i t i e s  w i t h  respect t o  the ca r ry ing  on 
o f  the co rpora t ion ' s  a c t i v i t i e s  or p a r t  o f  them, 
and revoke a power or r e s p o n s i b i l i t y  so delegated, 
and 

( e )  terminate the ex is tence o f  a branch 

( 2 )  A branch es tab l ished under t h i s  sec t ion  i s  not a 
separate co rpora t ion  o r  e n t i t y .  

Co-operat ive arrangements 

9 2 ( 1 )  A body corporate may enter i n t o  an arrangement 
p rov id ing  f o r  any matters described i n  subsection (21 
w i t h  

( a )  An incorporated assoc ia t ion  which i s  
incorporated f o r  the same purposes as the body 
corporate,  o r  

( b )  persons who propose t o  incorporate an 
incorporated assoc ia t ion  w i t h  such purposes 

( 2 )  An arrangement under subsection ( 1 )  may prov ide 
for any or a l l  o f  the fo l l ow ing :  

( a )  the use by  the incorporated assoc ia t ion  of a 
name s i m i l a r  to  t ha t  o f  the body corporate,  

( b )  the purposes for which and the geographical 
area w i t h i n  which the incorporated assoc ia t ion  
w i l l  c a r r y  on i t s  a c t i v i t i e s ,  

( c )  the ent i t lement  o f  the holder o f  a subs is t i ng  
menvbership i n  e i t h e r  the body corporate or the 
incorporated assoc ia t ion  t o  be a member o f  the 
o the r ,  

( d l  any other  matter involved i n  the pu rsu i t  o f  
the comnon purposes, and 

( e l  the circumstances under which the body 
corporate or the incorporated assoc ia t ion  may 
termi na t e  the arrangement and the consequences o f  
termi n a t  i on .  

( 3 )  An arrangement du l y  made under subsect ion ( 1 )  i s  
b ind ing  upon the incorporated assoc ia t ion  and the body 
corporate 

( a )  when the arrangement i s  made i f  the 
incorporated assoc ia t ion  then e x i s t s ,  o r  



( b )  when the incorporated association i s  
incorporated. 



PART 17 

INVESTIGATION 

Notes to Part 17 

1. Part 17 would give the Court power to order that 
an inspector investigate the affairs of an incorporated 
association and to confer on the inspector compulsory 
powers to acquire the necessary information. The 
inspector would not have any power to give any legal 
remedy or to require the incorporated association to do 
or to refrain from doing anything. His report would 
merely be information, though under s. 103 it would be 
admissible as evidence of the facts stated in it. 

2. A member or former member of an incorporated 
association could apply to the Court for an 
investigation. If the incorporated association had 
both the income and liquidation distribution 
restrictions, the Registrar of Corporations would also 
have the right to apply; this would be something along 
the lines of the power which the Attorney General now 
has to apply for the supervision of a charity. 

3. The applicant would have to satisfy the Court that 
there are sufficient grounds to conduct an 
investigation to determine whether serious abuses of 
various kinds are being carried on. The abuses would 
include fraud, dishonesty and oppression, and they 
would also include the carrying on of the associations 
activities for purposes not provided for or prohibited 
in its articles of incorporation. 

4. The purpose of the investigation would be to 
obtain information which, if abuses are in fact being 
practised, could be used to facilitate legal action, 
including the liquidation of the incorporated 
association. 

Court may order investigation 

93(1) An application may be made to the Court ex parte 
or on any notice the Court requires 

(a) by a member of an incorporated association, 

(b) by a person who has been a member of the 
incorporated association within the year preceding 
the making of the application, or 

(c) by the Registrar, in the case of an 
incorporated association the articles of which 
contain a provision referred to in section 5(b), 



f o r  an order under subsection (2) i n  respect o f  the 
incorporated assoc ia t ion  and any o f  i t s  a f f i l i a t e s .  

(2) I f ,  on an app l i ca t ion  under subsection ( 1  1 ,  i t  
appears t o  the Court tha t  there are s u f f i c i e n t  grounds 
t o  conduct an i nves t i ga t i on  to determine whether 

( a )  the a c t i v i t i e s  o f  the incorporated 
assoc ia t ion  o r  any o f  i t s  a f f i l i a t e s  are being or 
have been c a r r i e d  on w i t h  i n t e n t  t o  defraud any 
per son, 

( b )  the a c t i v i t i e s  or a f f a i r s  o f  the incorporated 
assoc ia t ion  or any o f  i t s  a f f i l i a t e s  are being or 
have been c a r r i e d  on or conducted, o r  the powers 
o f  the d i r e c t o r s  are being or have been exercised, 
i n  a manner tha t  i s  oppressive or u n f a i r l y  
p r e j u d i c i a l  t o ,  or that  u n f a i r l y  disregards the 
i n t e r e s t s  o f ,  a member, 

( c )  the incorporated assoc ia t ion  or  any o f  i t s  
a f f i l i a t e s  was formed f o r  a f raudulent o r  unlawful  
purpose or  i s  t o  be l i qu i da ted  f o r  a f raudulent  or 
unlawfu l  purpose, 

( d )  persons have acted f r audu len t l y  o r  
d ishonest ly  i n  connection w i t h  the format ion,  
a c t i v i t i e s  or  a f f a i r s  o f  the incorporated 
assoc ia t ion  or any o f  i t s  a f f i l i a t e s ,  or 

( e )  the incorporated assoc ia t ion  has acted 

(i) f o r  a purpose other  than the purpose or 
purposes, o r  

(ii) i n  contravent ion of a r e s t r i c t i o n  

se t  out i n  i t s  a r t i c l e s ,  

the Court may order  an i nves t i ga t i on  to be made o f  the 
incorporated assoc ia t ion  and any o f  i t s  a f f i l i a t e s .  

(3) An app l icant  under t h i s  sec t ion  i s  no t  requ i red  
t o  g i v e  s e c u r i t y  for costs.  

(4) The Court may order an app l i ca t i on  under t h i s  
sec t ion  to be heard i n  p r i v a t e .  

( 5 )  No person s h a l l  pub l i sh  anything r e l a t i n g  t o  
proceedings under t h i s  sec t ion  except w i t h  the 
au tho r i za t ion  o f  the Court or the w r i t t e n  consent o f  
the incorporated assoc ia t ion  being inves t iga ted.  

( 6 )  Documents i n  the possession o f  the Court r e l a t i n g  
t o  an app l i ca t i on  under t h i s  sec t ion  are con f i den t i a l  
unless the Court otherwise orders.  

( 7 )  Subsections ( 5 )  and ( 6 )  do not apply t o  an order 



of  the Court under t h i s  section 

[Recomnendation 281 

Scope of  order 

94 An order under section 9 3 ( 2 )  may include any or 
a l l  o f  the fol lowing: 

( a )  an order appointing an inspector, f i x i n g  the 
remuneration o f  an inspector, or replacing an 
inspector ; 

( b )  an order determining the not ice t o  be given 
t o  any interested person, o r  dispensing w i th  
no t ice  to  any person; 

( c )  an order authorizing an inspector t o  enter 
any premises i n  which the Court i s  sa t i s f i ed  there 
might be information that i s  relevant to  the 
subject matter o f  the invest igat ion,  and to  
examine any th ing and make copies o f  any document 
or record found on the premises; 

( d )  an order requi r ing any person to  produce 
documents or records to  the inspector; 

( e l  an order authorizing an inspector to  conduct 
a hearing, administer oaths and examine any person 
on oath, and prescr ib ing ru les  for  the conduct o f  
the hearing; 

( f )  an order requi r ing any person t o  attend a 
hearing conducted by an inspector and to  g ive  
evidence on oath; 

( g )  an order g iv ing  d i rect ions t o  an inspector or 
any interested person on any matter a r is ing  i n  the 
invest igat ion;  

( h )  an order requi r ing an inspector t o  make an 
in te r im or  f i n a l  report t o  the Court; 

(i) an order determining whether a report o f  an 
inspector should be published and, i f  so, 
designating the persons to  whom a l l  or par t  o f  the 
report should be sent; 

(j) an order requi r ing an inspector t o  
discontinue an invest igat ion;  

(k) an order requi r ing any person other than the 
incorporated association t o  pay a l l  or par t  o f  the 
costs o f  the invest igat ion;  

( 1 )  any other order respecting the invest igat ion 
that  the Court considers t o  be appropriate. 



[ Recomnenda t i on 28 I 

Costs o f  appl icat ion 

95 Unless the Court otherwise orders, the 
incorporated association sha l l  pay the costs o f  the 
invest igat ion.  

Direct ions 

96 Any interested person may apply to  the Court for  
d i rec t i on  on any matter a r is ing  i n  the invest igat ion.  

Co-operation w i t h  other o f f i c i a l s  

97(1) An inspector has the powers set out i n  the order 
appointing him. 

( 2 )  I n  addi t ion t o  the powers set out i n  the order 
appointing him, an inspector may furn ish information 
to ,  or exchange information and otherwise co-operate 
wi th ,  any pub l i c  o f f i c i a l  i n  Canada or elsewhere who i s  
authorized t o  exercise invest igatory powers and who i s  
invest igat ing,  i n  respect of  the incorporated 
association, any a l legat ion o f  improper conduct that i s  
the same as or s imi lar  t o  the conduct described i n  
section 93 (2 ) .  

( 3 )  An inspector sha l l  on request produce t o  an 
interested person a copy o f  any order made under 
section 93(2) .  

Hear i ngs 

98(1) The Court may order that a hearing conducted by 
an inspector be heard i n  p r i va te .  

( 2 )  An ind iv idual  who i s  being examined a t  a hearing 
conducted by an inspector has a r i g h t  t o  be represented 
by counsel dur ing the examination. 

W i t nesses 

99 A person sha l l  not be excused from attending and 
g iv ing  evidence and producing books, papers, documents 
or records t o  an inspector under t h i s  Part on the 
grounds that the evidence, books, papers, documents or 
records may tend to incriminate him or  subject him t o  
any proceeding or penalty, but no evidence given shal l  
be used or received against him i n  any proceedings 
thereafter i n s t i t u t ed  against him under any Act o f  
Alberta. 

Statements p r i v i l eged  

100 An o ra l  or wr i t ten  statement or report made by 
an inspector or any other person i n  an invest igat ion 



has absolute p r i v i l ege  

So l i c i t o r - c l i en t  p r i v i l ege  

101 Nothing i n  t h i s  Part a f fects  the p r i v i l ege  that 
ex is ts  i n  respect o f  a s o l i c i t o r  and h i s  c l i e n t .  

Copy of report 

102 Unless the Court otherwise orders, an inspector 
shal l  send a copy o f  h i s  report t o  the incorporated 
association. 

Report as evidence 

103 A copy of  the report o f  an inspector, c e r t i f i e d  
as a true copy by the inspector, i s  admissible as 
evidence o f  the facts stated i n  i t  without proof of  the 
inspector 's  appointment o r  o f  h i s  signature. 



PART 18 

LIQUIDATION AND DISSOLUTION 

Notes to Part 18. 

1. The provisions for -liquidation and dissolution 
under Part 18 are much the same as those in the 
Business Corporations Act: see Recomnendation 32. 

2. Ss. 105 and 106 would allow an incorporated 
association to provide for its own liquidation and 
dissolution. However, under s. 106(8), the Registrar 
or an interested person could apply to bring a 
voluntary liquidation under the supervision of the 
Court, and under s. 109 the Court, upon the application 
of a member can order a liquidation and dissolution if 
a member, creditor, director or officer is oppressed or 
unfairly prejudiced or if the Court thinks that a 
liquidation and dissolution would be just and 
equitable. 

3. Under s. 107, the Registrar would have power to 
dissolve an incorporated association which had been 
inactive for 3 consecutive years or which was in 
default for a year in filing its annual return. Under 
s. 108, the Court could dissolve an incorporated 
association which is in default for 2 years in holding 
an annual meeting, which has defaulted in filing 
financial statements with the Registrar, which has 
acted outside its stated purposes or contravened a 
restriction upon its activities, or which has procured 
a certificate by misrepresentation. 

Staying proceedings 

104 Any proceedings taken under this Part to 
dissolve or to liquidate and dissolve an incorporated 
association shall be stayed if the incorporated 
association is at any time found to be insolvent within 
the meaning of the Bankruptcy Act (Canada). 

Dissolution by directors or members 

105(1) An incorporated association that has not issued 
any memberships and that has no property and no 
liabilities may be dissolved at any time by resolution 
of all the directors. 

( 2 )  An incorporated association that has no property 
and no liabilities may be dissolved by special 
resolution of the members or, i f  i t  has issued more 
than 1 class of memberships, by special resolution of 
the members of each class, whether or not they are 
otherwise entitled to vote. 



(3) An incorporated association that has property or 
liabilities may be dissolved by special resolution of 
the members or, if i t  has issued more than 1 class of 
memberships, by special resolution of the members of 
each class, whether or not they are otherwise entitled 
to vote, if 

(a) by the special resolution the members 
authorize the directors to cause the incorporated 
association to distribute all property and 
discharge all liabilities, and 

(b) the incorporated association has distributed 
all property and discharged all liabilities before 
i t  sends articles of dissolution to the Registrar 
pursuant to subsection ( 4 ) .  

(4) The incorporated association shall send articles 
of dissolution in the prescribed form to the Registrar. 

(5) On receipt of articles of dissolution, the 
Registrar shall issue a certificate of dissolution. 

(6) The incorporated association ceases to exist on 
the date shown in the certificate of dissolution. 

Proposal for dissolution 

106(1) The directors may propose, or a member who is 
entitled to vote at an annual meeting of members may, 
in accordance with section 55, make a proposal, for the 
voluntary liquidation and dissolution of an 
incorporated association. 

(2) Notice of any meeting of members at which 
voluntary liquidation and dissolution is to be proposed 
shall set out the terms of the liquidation and 
dissolution. 

( 3 )  An incorporated association may liquidate and 
dissolve by special resolution of the members or, if 
the incorporated association has issued more than 1 
class of memberships, by special resolution of the 
holders of each class, whether or not they are 
otherwise entitled to vote. 

(4) The incorporated association shall send a 
statement of intent to dissolve in the prescribed form 
to the Registrar. 

( 5 )  On receipt of a statement of intent to dissolve, 
the Registrar shall issue a certificate of intent to 
dissolve. 

( 6 )  On the issuance of a certificate of intent to 
dissolve, the incorporated association shall cease to 
carry on activities except to the extent necessary for 
the liquidation, but its corporate existence continues 



u n t i l  the Regist rar  issues a  c e r t i f i c a t e  of 
d i s s o l u t i o n .  

( 7 )  A f te r  the issuance o f  a  c e r t i f i c a t e  of i n t e n t  t o  
d i sso lve ,  the incorporated assoc ia t ion  s h a l l  

( a )  imnediate ly  cause no t i ce  o f  the issuance of 
the c e r t i f i c a t e  to be sent or de l i ve red  t o  each 
known c r e d i t o r  o f  the incorporated associat ion,  

( b )  f o r t h w i t h  pub l i sh  no t i ce  o f  the issuance o f  
the c e r t i f i c a t e  

( i) i n  The A lber ta  Gazette, and 

(ii) once i n  a  newspaper publ ished or 
d i s t r i b u t e d  i n  the p lace where the 
incorporated assoc ia t ion  has i t s  reg is te red  
o f f i c e ,  

and take reasonable steps t o  g i v e  no t i ce  o f  the 
issuance o f  the c e r t i f i c a t e  i n  every j u r i s d i c t i o n  
where the incorporated assoc ia t ion  was ca r r y i ng  on 
a c t i v i t i e s  a t  the t ime i t  sent the statement o f  
i n t e n t  t o  d i sso lve  to the Reg is t ra r ,  

i c )  proceed to c o l l e c t ,  i t s  p roper ty ,  t o  dispose 
o f  p roper ty  tha t  i s  not t o  be d i s t r i b u t e d  i n  k i nd  
t o  i t s  members, t o  discharge a l l  i t s  ob l i ga t i ons  
and to do a l l  o ther  ac ts  requ i red  to l i q u i d a t e  i t s  
a c t i v i t i e s ,  and 

( d )  a f t e r  g i v i n  the n o t i c e  requi red under 
clauses ( a )  and 9 b )  and adequately p rov i d i ng  for 
the payment or discharge o f  a l l  i t s  ob l i ga t i ons ,  
d i s t r i b u t e  i t s  remaining proper ty ,  e i t h e r  i n  money 
or i n  k i n d  i n  accordance w i t h  Part 4 .  

( 8 )  The Regist rar  or any in te res ted  person may, a t  
any t ime dur ing  the l i q u i d a t i o n  o f  an incorporated 
assoc ia t ion ,  apply t o  the Court f o r  an order tha t  the 
l i q u i d a t i o n  be continued under the superv is ion o f  the 
Court as prov ided i n  t h i s  Par t ,  and on the app l i ca t i on  
the Court may so order and make any f u r t he r  order i t  
th inks  f i t .  

( 9 )  An app l icant  under subsect ion ( 8 )  s h a l l  g i v e  the 
Reg is t rar  n o t i c e  o f  the app l i ca t i on ,  and the Regist rar  
i s  e n t i t l e d  t o  appear and be heard i n  person o r  by  
counsel . 
(10 )  An app l i ca t i on  under subsection ( 8 )  s h a l l  s t a t e  
the reasons, v e r i f i e d  by  an a f f i d a v i t  o f  the app l icant ,  
why the Court should supervise the l i q u i d a t i o n  and 
d i s s o l u t i o n .  

( 1 1 )  I f  the Court makes an order app l ied  f o r  under 
subsection (81,  the l i q u i d a t i o n  and d i s s o l u t i o n  o f  the 



incorporated assoc ia t ion  sha l l  cont inue under the 
superv is ion o f  the Court i n  accordance w i t h  t h i s  Act.  

( 1 2 )  A t  any t ime a f t e r  the issue o f  a  c e r t i f i c a t e  of 
i n t e n t  t o  d i sso lve  and before the issue o f  a  
c e r t i f i c a t e  o f  d i s s o l u t i o n ,  the incorporated 
assoc ia t ion  may revoke the c e r t i f i c a t e  o f  i n t e n t  t o  
d i sso lve  

( a )  by sending t o  the Regist rar  a  statement o f  
revocat ion o f  i n t e n t  to d isso lve  i n  the prescr ibed 
form and approved i n  the same manner as the 
reso lu t i on  under subsection ( 3 1 ,  and 

( b )  by pub l i sh ing  the statement i n  The Alber ta 
Gazette. 

(13 )  On rece ip t  o f  a  statement o f  revocat ion o f  i n t e n t  
t o  d i sso lve ,  the Regist rar  s h a l l  issue a  c e r t i f i c a t e  o f  
revocat ion o f  i n t e n t  t o  d isso lve .  

(14)  The revocat ion i s  e f f e c t i v e  on the date shown i n  
the c e r t i f i c a t e  o f  revocat ion of i n t e n t  t o  d isso lve  and 
the incorporated assoc ia t ion  may cont inue t o  c a r r y  on 
i t s  a c t i v i t i e s .  

( 1 5 )  I f  a  c e r t i f i c a t e  o f  i n t e n t  t o  d i sso lve  has not 
been revoked and the incorporated associat ion has 
complied w i t h  subsection ( 7 ) ,  the incorporated 
assoc ia t ion  s h a l l  prepare a r t i c l e s  o f  d i s s o l u t i o n  i n  
the prescr ibed f o r m  and send them t o  the Reg is t rar .  

( 1 6 )  On rece ip t  o f  a r t i c l e s  o f  d i s s o l u t i o n ,  the 
Regist rar  s h a l l  issue a  c e r t i f i c a t e  o f  d i sso lu t i on .  

(17)  The incorporated assoc ia t ion  ceases t o  e x i s t  on 
the date  shown i n  the c e r t i f i c a t e  o f  d i sso lu t i on .  

Dissolution by Registrar 

107(1) I f  an incorporated assoc ia t ion  

( a )  has not comnenced ca r ry ing  on a c t i v i t i e s  
w i t h i n  3  years a f t e r  the date  shown i n  i t s  
c e r t i f i c a t e  o f  incorpora t ion ,  

( b )  has not c a r r i e d  on i t s  a c t i v i t i e s  f o r  3  
consecutive years, o r  

( c )  i s  i n  d e f a u l t  f o r  a  pe r iod  o f  1 year i n  
sending t o  the Regist rar  any no t i ce  o r  document 
requ i red  by t h i s  Act ,  

the Regist rar  may 

( d )  d i sso lve  the incorporated associat ion by 
i ssu ing  a  c e r t i f i c a t e  of d i s s o l u t i o n  under t h i s  
sec t ion ,  or 



(e) apply to the Court for an order dissolving 
the incorporated association. 

(2) The 3-year period referred to in subsection 
(l)(a) and (b) includes time elapsed prior to the 
coming into force of this Act in the case of an 
incorporated association referred to in section 9 

( 3 )  The Registrar shall not dissolve an incorporated 
association under this section until he has 

(a) given 120 days notice of his decision to 
dissolve the incorporated association to the 
incorporated association and to each director of 
the incorporated association shown on the last 
notice of directors filed with him under this Act, 
the Companies Act or the Societies Act, as the 
case may be, and 

(b) published notice of his decision to dissolve 
the incorporated association in The Alberta 
Gazette. 

( 4 )  Unless cause to the contrary has been shown or an 
order has been made by the Court under section 132, the 
Registrar may, after expiry of the period referred to 
in subsection (31, issue a certificate of dissolution. 

( 5 )  The incorporated association ceases to exist on 
the date shown in the certificate of dissolution. 

Dissolution by Court order 

108(1) The Registrar or any interested person may 
apply to the Court for an order dissolving an 
incorporated association if the incorporated 
association has 

(a) failed for 2 or more consecutive years to 
comply with the requirements of this Act with 
respect to the holding of annual meetings of 
members , 

(b) contravened section 16(3), 28 or 65, or 

(c) procured any certificate under this Act by 
misrepresentation. 

(2) An applicant under this section, other than the 
Registrar, shall give the Registrar notice of the 
application, and the Registrar is entitled to appear 
and be heard in person or by counsel. 

Dissolution by Court order - other grounds 
109( 1 )  The Court may on the application of a member 
order the liquidation and dissolution of an 
incorporated association or any of its affiliated 



incorporated associat ions 

( a )  i f  the Court i s  s a t i s f i e d  tha t  i n  respect o f  
an incorporated assoc ia t ion  or  any o f  i t s  
a f f i l i a t e s  

( i) any act o r  omission o f  the incorporated 
assoc ia t ion  or  any o f  i t s  a f f i l i a t e s  e f f e c t s  
a r e s u l t ,  

( i i) the a f f a i r s  o f  the incorporated 
assoc ia t ion  or  any o f  i t s  a f f i l i a t e s  are 
being or  have been c a r r i e d  on or conducted i n  
a manner, o r  

(iii) the powers o f  the d i r e c t o r s  o f  the 
incorporated assoc ia t ion  or any o f  i t s  
a f f i l i a t e s  are being or  have been exercised 
i n  a manner 

tha t  i s  oppressive or u n f a i r l y  p r e j u d i c i a l  t o  or 
tha t  u n f a i r l y  disregards the i n t e r e s t s  o f  any 
member, c r e d i t o r ,  d i r e c t o r  or o f f i c e r ,  or 

( b )  i f  the Court i s  s a t i s f i e d  tha t  i t  i s  j u s t  and 
equ i tab le  tha t  the incorporated associat ion should 
be l i qu i da ted  and d issolved.  

( 2 )  The Regist rar  may a l so  apply  under subsection ( 1 )  
i n  the case of an incorporated assoc ia t ion  the a r t i c l e s  
o f  which con ta in  a p rov i s i on  r e f e r r e d  t o  i n  sec t ion  
5 ( b ) .  

(3) Sect ion 127 app l ies  t o  an app l i ca t i on  under t h i s  
sec t ion .  

( 4 )  An app l i ca t i on  under t h i s  sec t ion  s h a l l  s t a t e  the 
reasons, v e r i f i e d  by an a f f i d a v i t  o f  the app l i can t ,  why 
the incorporated assoc ia t ion  should be l i qu i da ted  and 
d issolved.  

( 5 )  On an app l i ca t i on  under t h i s  sec t ion ,  the Court 
may make an order r equ i r i ng  the incorporated 
assoc ia t ion  and any person having an i n t e r e s t  i n  the 
incorporated assoc ia t ion  or  a c l a im  against i t  t o  show 
cause, a t  a  t ime and p lace spec i f i ed  in  the order bu t  
not less than 4 weeks a f t e r  the date o f  the order ,  why 
the incorporated assoc ia t ion  should not be l i qu i da ted  
and d isso lved.  

(6) A copy o f  an order made under subsection ( 5 )  
s h a l l  be 

( a )  publ ished as d i r ec ted  i n  the order ,  a t  l eas t  
once i n  each week before  the time appointed f o r  
the hear ing,  i n  a newspaper publ ished or  
d i s t r i b u t e d  i n  the p lace where the incorporated 
assoc ia t ion  has i t s  reg is te red  o f f i c e ,  and 



( b )  served on the Registrar and each person named 
i n  the order. 

( 7 )  On an appl icat ion under t h i s  section, the Court 
may order the d i rectors  and o f f i ce r s  o f  the 
incorporated association t o  furn ish t o  the Court a l l  
material  information known to  or reasonably 
ascertainable by them, including 

( a )  f inanc ia l  statements o f  the incorporated 
association, 

( b )  the name and address o f  each member o f  the 
incorporated association, and 

( c )  the name and address o f  each cred i tor  or 
claimant, including any c red i to r  or claimant w i th  
unliquidated, future or contingent claims, and any 
person wi th  whom the incorporated association has 
a contract.  

( 8 )  Publ icat ion and service o f  an order under t h i s  
sect ion sha l l  be ef fected by the incorporated 
association or by any other person and i n  any manner 
the Court may order. 

Court order 

110 On an appl icat ion under sect ion 107 or 108, the 
Court may order that the incorporated association be 
dissolved or that the incorporated association be 
l iqu idated and dissolved under the supervision o f  the 
Court, and the Court may make any other order i t  thinks 
f i t .  

Registrar 's  duty 

111(1) On receipt o f  an order under section 107, 108, 
109 or 110, the Registrar shal l  

( a )  i f  the order i s  t o  dissolve the incorporated 
association, issue a c e r t i f i c a t e  of  d isso lu t ion i n  
the prescribed form, or 

( b )  i f  the order i s  t o  l iqu ida te  and dissolve the 
incorporated association under the supervision o f  
the Court, issue a c e r t i f i c a t e  o f  in tent  t o  
dissolve i n  the prescribed form and publ ish not ice 
o f  the order i n  The Alberta Gazette. 

( 2 )  The incorporated association ceases t o  ex i s t  on 
the date shown i n  the c e r t i f i c a t e  o f  d isso lu t ion.  

Powers of  Court 

112 The Court may make any order i t  thinks f i t  i n  
connection w i th  the d isso lu t ion or the l iqu ida t ion  and 
d isso lu t ion of  an incorporated association, including, 



without l im i t a t i on ,  any 1 or more o f  the fo l lowing:  

( a )  an order t o  l iqu idate;  

( b )  an order appointing a l i qu ida to r ,  w i th  or 
without secur i ty ,  and f i x i n g  h i s  remuneration and 
an order replacing a l i qu ida tor ;  

( c )  an order appointing inspectors or referees, 
specifying the i r  powers and f i x i n g  the i r  
remuneration, and an order replacing inspectors or 
referees; 

( d l  an order determining the not ice t o  be given 
t o  any interested person, or dispensing wi th  
not ice to  any person; 

( e l  an order determining the v a l i d i t y  o f  any 
claims made against the incorporated association; 

( f )  an order a t  any stage o f  the proceedings 
rest ra in ing the d i rectors  and o f f i ce r s  from 

( i )  exercising any of  the i r  powers, or 

(ii) co l lec t i ng  or receiving any debt or 
other property o f  the incorporated 
association, or from paying out or 
t ransfer r ing any property o f  the incorporated 
associat ion, except as permitted by the 
Court ; 

(g )  an order determining and enforcing the duty 
or l i a b i l i t y  o f  any d i rec to r ,  o f f i c e r  or member 

(i) t o  the incorporated association, or 

(ii) for  an ob l igat ion o f  the incorporated 
association; 

(h )  an order approving the payment, sa t i s fac t ion  
or compromise o f  claims against the incorporated 
association and the re tent ion of  assets for  that 
purpose, and determining the adequacy o f  
provisions fo r  the payment or discharge o f  
obl igat ions o f  the incorporated association, 
whether l iquidated,  unl iquidated, fu ture or 
contingent; 

( i )  an order disposing o f  or destroying the 
documents and records of  the incorporated 
association; 

(j) on the appl icat ion o f  a c red i to r ,  the 
inspectors or the l iqu ida tor ,  an order g iv ing 
d i rect ions on any matter a r is ing  i n  the 
1 iquidat ion;  



k after notice has been given to all interested 
parties, an order relieving a liquidator from any 
omission or default on any terms the Court thinks 
fit or confirming any act of the liquidator; 

( 1 )  subject to section 117, an order approving 
any proposed interim or final distribution in 
money or in property; 

(m) an order disposing of any property belonging 
to creditors or members who cannot be found; 

(n) on the application of any director, officer, 
member, creditor or the liquidator, 

( i )  an order staying the liquidation on any 
terms and conditions the Court thinks fit, 

( i i )  an order continuing or discontinuing the 
liquidation proceedings, or 

( i i i )  an order to the liquidator to restore to 
the incorporated association all its 
remaining property; 

(0) after the liquidator has rendered his final 
account to the Court, an order dissolving the 
incorporated association. 

Effect of Court order 

113(1) If the Court makes an order for the liquidation 
of an incorporated association, the liquidation 
comnences when the order is made. 

(2) If the Court makes an order for liquidation of an 
incorporated association, 

(a) the incorporated association continues in 
existence, but shall cease to carry on its 
activities, except any activities which are, in 
the opinion of the liquidator, required for an 
orderly liquidation, and 

(b) the powers of the directors and members cease 
and vest in the liquidator, except as specifically 
authorized by the Court. 

( 3 )  The liquidator may delegate any of the powers 
vested in him by subsection (2)(b) to the directors or 
members . 
Vacancy in off ice  of liquidator 

114 If an order for the liquidation of an 
incorporated association has been made and the office 
of liquidator is or becomes vacant, the property of the 
incorporated association is under the control of the 



Court u n t i l  the o f f i c e  o f  l iqu idator  i s  f i l l e d .  

Duties o f  l iqu ida tor  

115 A l iqu idator  shal l  comply w i th  the fo l lowing:  

( a )  for thwi th  a f te r  h i s  appointment 

(i) give not ice o f  h i s  appointment t o  the 
Registrar and t o  each claimant and c red i to r  
known to  the l iqu ida tor ,  and 

(ii) publ ish not ice i n  The Alberta Gazette 
and once a week for  2 consecutive weeks i n  a  
newspaper published or d i s t r i bu ted  i n  the 
place where the incorporated association has 
i t s  registered o f f i c e  and take reasonable 
steps to  g ive not ice i n  each province i n  
Canada where the incorporated association 
car r ies  on i t s  a c t i v i t i e s ,  and the not ice 
sha l l  

( A )  state the fact  o f  h i s  appointment, 

( B )  require any person who i s  indebted 
t o  the incorporated association t o  
provide a statement o f  account 
respecting the indebtedness and t o  pay 
t o  the l iqu idator  a t  the time and place 
speci f ied any amount owing, 

(C) require any person who possesses 
property o f  the incorporated association 
t o  de l iver  i t  t o  the l iqu idator  a t  the 
time and place speci f ied,  and 

( D l  require any person who has a c la im 
against the incorporated association, 
whether l iquidated,  unl iquidated, fu ture 
or contingent, t o  present pa r t i cu la rs  o f  
the c la im i n  w r i t i ng  to  the l iqu ida tor  
not la te r  than 2 months a f te r  the f i r s t  
publ icat ion o f  the not ice;  

( b )  take the property of  the incorporated 
association i n t o  h i s  custody and cont ro l ;  

( c )  open and maintain a t rus t  account for  the 
money of  the incorporated association; 

( d )  keep accounts o f  the money of  the 
incorporated association received and paid out by 
him; 

( e l  maintain separate l i s t s  o f  the members, 
cred i tors  and other persons having claims against 
the incorporated association; 



( f )  i f  at  any time the l i q u i d a t o r  determines tha t  
the  incorporated associat ion i s  unable t o  pay or 
adequately prov ide f o r  the discharge o f  i t s  
ob l i ga t i ons ,  apply t o  the Court f o r  d i r e c t i o n s ;  

( g )  d e l i v e r  t o  the Court and t o  the Reg is t ra r ,  a t  
l eas t  once i n  every 12-month pe r iod  a f t e r  h i s  
appointment or more o f t e n  as the Court may 
requ i re ,  f i n a n c i a l  statements of the incorporated 
assoc ia t ion  i n  the form requ i red  by  sec t ion  63 o r  
i n  any other  form the l i q u i d a t o r  th inks  proper o r  
as the Court may requ i re ;  

( h )  a f t e r  h i s  f i n a l  accounts are approved by the 
Court ,  d i s t r i b u t e  any remaining proper ty  o f  the 
incorporated assoc ia t ion  i n  accordance w i t h  Part 
4 .  

Powers of l i q u i d a t o r  

116(1)  A l i q u i d a t o r  may 

( a )  r e t a i n  profess ional  advisers he considers 
necessary t o  ass i s t  and advise him, 

( b )  b r i n g ,  defend or take p a r t  i n  any c i v i l ,  
c r im ina l  o r  admin is t ra t i ve  ac t i on  or proceeding i n  
the name and on beha l f  o f  the incorporated 
assoc ia t ion ,  

( c )  c a r r y  on the a c t i v i t i e s  o f  the incorporated 
assoc ia t ion  as requ i red  for an o r d e r l y  
l i q u i d a t i o n ,  

( d l  s e l l  p roper ty  of the incorporated assoc ia t ion  
p u b l i c l y  or p r i v a t e l y ,  

( e l  do a l l  acts and execute any documents i n  the 
name and on behal f  of the incorporated 
assoc ia t ion ,  

( f )  borrow money on the s e c u r i t y  o f  the proper ty  
o f  the incorporated associat ion,  

( g )  s e t t l e  or compromise any claims by or  against 
the incorporated assoc ia t ion ,  and 

( h )  do a l l  other th ings f o r  the l i q u i d a t i o n  of 
the incorporated assoc ia t ion  and d i s t r i b u t i o n  o f  
i t s  p roper ty .  

(2) A l i q u i d a t o r  i s  not l i a b l e  i n  respect o f  ac ts  o r  
omissions based on h i s  r e l i ance  i n  good f a i t h  on 

( a )  f i n a n c i a l  statements o f  the incorporated 
assoc ia t ion  represented to him by an o f f i c e r  of 
the incorporated associat ion or  i n  a w r i t t e n  
repor t  of the aud i to r  of the incorporated 



assoc ia t ion  t o  r e f l e c t  f a i r l y  the f i n a n c i a l  
cond i t i on  of the incorporated assoc ia t ion ,  o r  

( b )  an op in ion ,  a repor t  or a statement o f  a  
pro fess iona l  adviser re ta ined  by  the l i q u i d a t o r .  

( 3 )  I f  a l i q u i d a t o r  has reason t o  be l i eve  tha t  any 
person has i n  h i s  possession o r  under h i s  c o n t r o l ,  or 
has concealed, w i thhe ld  or misappropr iated any p roper ty  
o f  the incorporated assoc ia t ion ,  he may apply to the 
Court f o r  an order r e q u i r i n g  tha t  person t o  appear 
before the Court a t  the t ime and p lace designated i n  
the order and to be examined. 

( 4 )  I f  the examination re fe r red  t o  in  subsection (3) 
disc loses tha t  a person has i n  h i s  possession o r  under 
h i s  c o n t r o l ,  o r  has concealed, w i thhe ld  or  
misappropr iated proper ty  o f  the incorporated 
assoc ia t ion ,  the Court may order tha t  person t o  res to re  
i t  or pay compensation to the l i q u i d a t o r .  

F i n a l  accounts and discharge of l i q u i d a t o r  

117(1) A l i q u i d a t o r  s h a l l  pay the cos ts  of l i q u i d a t i o n  
out o f  the p roper ty  o f  the incorporated assoc ia t ion  and 
s h a l l  pay or  make adequate p rov i s i on  f o r  a l l  c la ims 
against the incorporated associat ion.  

( 2 )  Wi th in  1 year a f t e r  h i s  appointment, and a f t e r  
paying or  making adequate p rov i s i on  f o r  a l l  c la ims 
against the incorporated associat ion,  the l i q u i d a t o r  
s h a l l  apply  t o  the Court 

( a )  f o r  approval o f  h i s  f i n a l  accounts and for an 
order pe rm i t t i ng  him to d i s t r i b u t e  i n  money o r  i n  
k i n d  the remaining proper ty  o f  the incorporated 
assoc ia t ion  i n  accordance w i t h  Part  4 ,  or 

( b )  f o r  an extension o f  t ime, s e t t i n g  out  the 
reasons f o r  the extension. 

( 3 )  A l i q u i d a t o r  sha l l  g i ve  n o t i c e  o f  h i s  i n t e n t i o n  
t o  make an app l i ca t i on  under subsection ( 2 )  t o  

( a )  the Reg is t rar ,  

( b )  each inspector appointed under sec t ion  112 ,  

( c )  each member, 

( d )  each c r e d i t o r  known t o  him, and 

( e )  each person who prov ided a secu r i t y  o r  
f i d e l i t y  bond f o r  the l i q u i d a t o r .  

( 4 )  I f  a l i q u i d a t o r  f a i l s  t o  make the app l i ca t i on  
requ i red  b y  subsection (21,  a member or c r e d i t o r  o f  the 
incorporated associat ion may apply t o  the Court f o r  an 



order f o r  the l i q u i d a t o r  t o  show cause why a  f i n a l  
accounting and d i s t r i b u t i o n  should not be made. 

( 5 )  I f  the Court approves the f i n a l  accounts rendered 
by  a  l i q u i d a t o r ,  the Court s h a l l  make an order 

( a )  d i r e c t i n g  the Regist rar  t o  issue a 
c e r t i f i c a t e  of d i sso lu t i on ,  

(b )  d i r e c t i n g  the custody or disposal o f  the 
documents and records o f  the incorporated 
assoc ia t ion ,  and 

( c )  d ischarg ing the l i q u i d a t o r  

( 6 )  The l i q u i d a t o r  s h a l l  f o r t h w i t h  send or  de l i ve r  a  
c e r t i f i e d  copy o f  the order r e f e r r e d  t o  i n  subsection 
( 5 )  t o  the Reg is t rar .  

( 7 )  On rece ip t  of the order r e fe r red  t o  i n  subsection 
( 5 ) ,  the Regist rar  sha l l  issue a  c e r t i f i c a t e  o f  
d i s s o l u t i o n .  

( 8 )  The incorporated assoc ia t ion  ceases t o  e x i s t  on 
the date shown i n  the c e r t i f i c a t e  o f  d i sso lu t i on .  

Member's right t o  d i s t r i b u t i o n  i n  money 

118(1) I f ,  i n  the course o f  l i q u i d a t i o n  o f  an 
incorporated associat ion,  the members reso lve  or  the 
l i q u i d a t o r  purposes t o  

( a )  exchange a l l  or s u b s t a n t i a l l y  a l l  the 
p roper ty  o f  the incorporated assoc ia t ion  for 
s e c u r i t i e s  o f  another body corporate tha t  a re  t o  
be d i s t r i b u t e d  t o  the members, or 

( b )  d i s t r i b u t e  a l l  or p a r t  o f  the proper ty  o f  the 
incorporated assoc ia t ion  t o  the members i n  k ind ,  

a  member may apply to the Court f o r  an order r e q u i r i n g  
the d i s t r i b u t i o n  o f  the proper ty  o f  the incorporated 
assoc ia t ion  t o  be i n  money. 

( 2 )  On an app l i ca t i on  under subsection ( 1 1 ,  the Court 
may order tha t  

( a )  a l l  the p roper ty  o f  the incorporated 
assoc ia t ion  be converted i n t o  and d i s t r i b u t e d  i n  
money, o r  

( b )  the app l icant  be pa id  the f a i r  value of h i s  
membership, i n  which case the Court 

( i) may determine whether any other member 
i s  opposed t o  the proposal and i f  so, j o i n  
tha t  member as a p a r t y ,  



(ii) may appoint 1 or  more appraisers t o  
ass is t  the Court i n  f i x i n g  the f a i r  value of 
the membership, 

(iii) s h a l l  f i x  the f a i r  va lue o f  the 
membership o f  the appl icant  and the other  
members jo ined as p a r t i e s  as o f  a date 
determined by the Court ,  

( i v )  s h a l l  g i ve  judgment i n  the amount of the 
f a i r  value against the incorporated 
assoc ia t ion  and i n  favour o f  each o f  the 
members who are p a r t i e s  t o  the app l i ca t ion ,  
and 

( v )  s h a l l  f i x  the t ime w i t h i n  which the 
l i q u i d a t o r  must pay the amount re fe r red  t o  i n  
subclause ( i v )  to a member a f t e r  d e l i v e r y  by  
the member o f  h i s  i n d i c i a  o f  membership, i f  
i t  has not  already been de l i ve red  t o  the 
Court o r  to the l i q u i d a t o r  a t  the time the 
order i s  pronounced. 

Custody of documents, e t c .  

119(1)  A person who has been granted custody o f  the 
documents and records o f  a d issolved incorporated 
assoc ia t ion  remains l i a b l e  t o  produce those documents 
and records f o r  6 years f o l l ow ing  the date o f  i t s  
d i s s o l u t i o n  or u n t i l  the exp i r y  o f  any shor ter  pe r iod  
tha t  may be ordered under sec t ion  118(5) .  

(2) A person who, wi thout  reasonable cause, 
contravenes subsection ( 1 )  i s  g u i l t y  o f  an of fence and 
l i a b l e  to a f i n e  of not more than $5000 or t o  
imprisonment for a term o f  not more than 6 months, o r  
t o  bo th  f i n e  and imprisonment. 

E x i s t i n g  rights unaf fec ted by d i s s o l u t i o n  

120(1) I n  t h i s  sec t ion ,  "member" inc ludes the legal  
representat ives o f  a member. 

( 2 )  Notwithstanding the d i s s o l u t i o n  o f  a body 
corporate under t h i s  Act,  

( a )  a c i v i l ,  c r im ina l  o r  admin is t ra t i ve  ac t i on  or 
proceeding comnenced by or against the body 
corporate before  i t s  d i s s o l u t i o n  may be continued 
as i f  the body corporate had not been d issolved,  

( b )  a c i v i l ,  c r im ina l  o r  admin is t ra t i ve  ac t i on  or 
proceeding may be brought against the body 
corporate w i t h i n  2 years a f t e r  i t s  d i s s o l u t i o n  as 
if the body corporate had not been d issolved,  and 

( c )  any proper ty  tha t  would have been ava i lab le  
t o  s a t i s f y  any judgment or  order i f  the body 



corporate had not been d issolved remains ava i l ab l e  
f o r  tha t  purpose. 

( 3 )  Service o f  a document on an incorporated 
assoc ia t ion  a f t e r  i t s  d i s s o l u t i o n  may be e f fec ted  by 
serv ing  the document on a person shown i n  the most 
recent no t i ce  o f  d i r e c t o r s  f i l e d  under t h i s  Act. 

( 4 )  Notwithstanding the d i sso lu t i on  o f  a body 
corporate under t h i s  Act, a member t o  whom any o f  i t s  
p roper ty  has been d i s t r i b u t e d  i n  the l i q u i d a t i o n  i s  
l i a b l e  t o  any person c la iming under subsection ( 2 )  to  
the extent  o f  the amount received by tha t  member on the 
d i s t r i b u t i o n ,  and an ac t ion  t o  enforce tha t  l i a b i l i t y  
may be brought w i t h i n  2 years a f t e r  the date  o f  the 
d i s s o l u t i o n  o f  the body corporate.  

( 5 )  The Court may order an ac t ion  r e f e r r e d  t o  i n  
subsection ( 4 )  t o  be brought against the persons who 
were members as a c lass ,  subject  t o  any cond i t ions  the 
Court th inks  f i t  and, i f  the p l a i n t i f f  establ ishes h i s  
c la im,  the Court may re fe r  the proceedings t o  a re fe ree  
or  other o f f i c e r  o f  the Court who may 

( a )  add as a p a r t y  to the proceedings before h im 
each person who the p l a i n t i f f  es tab l ishes was a 
member o f  the c lass ,  

( b )  determine, subject t o  subsection ( 4 ) ,  the 
amount tha t  each person who was a member s h a l l  
con t r i bu te  towards s a t i s f a c t i o n  t o  the p l a i n t i f f ' s  
c la im,  and 

( c )  d i r e c t  payment of the amounts so determined. 

Unknown claimants 

121(1) Dn the d i s s o l u t i o n  o f  a body corporate under 
t h i s  Act, the p o r t i o n  o f  the proper ty  d i s t r i b u t a b l e  t o  
a c r e d i t o r  or member who cannot be found s h a l l  be 
converted i n t o  money and p a i d  t o  the Prov inc ia l  
Treasurer. 

( 2 )  A payment under subsection ( 1 )  i s  deemed t o  be i n  
s a t i s f a c t i o n  of a debt o r  c l a im  o f  the c r e d i t o r  o r  
member . 
( 3 )  I f  a t  any t ime a person establ ishes tha t  he i s  

e n t i t l e d  t o  any money pa id  t o  the Prov inc ia l  Treasurer 
under t h i s  Act ,  the Prov inc ia l  Treasurer s h a l l  pay an 
equivalent  amount t o  him out o f  the General Revenue 
Fund. 



PART 19 

REVIVAL 

Notes t o  Part 19. 

1. Under s.  122 the Registrar would have power t o  
rev ive an incorporated association w h i c h  had been 
dissolved under Part 18. Under s. 123, the Court would 
have power t o  rev ive a Companies A c t  no t - f o r - p ro f i t  
company or a Societ ies Act society. I t  would have 
power t o  do whatever i s  necessary t o  make the revived 
e n t i t y  f i t  i n t o  the current law. 

2. A revived incorporated association, company or 
society would be treated as i f  i t  had not been 
dissolved a t  a l l ,  except fo r  any intervening r i g h t s  
w h i c h  m i g h t  have ar isen during the per iod o f  
d isso lu t ion.  

Revival o f  incorporated association 

122(1) I f  an incorporated association i s  dissolved 
under Part 1 7 ,  any interested person may apply to  the 
Registrar t o  have the incorporated association revived. 

(2) The applicant sha l l ,  unless the Registrar 
provides otherwise, send t o  the Registrar a r t i c l es  o f  
rev iva l  i n  the prescribed form and documents r e l a t i ng  
to  corporate names t h a t  are prescribed by the 
regulat ions. 

( 3 )  On receipt o f  a r t i c l es  of  rev i va l ,  the documents 
referred to i n  subsection (2) and the prescribed fees, 
the Registrar sha l l  issue a c e r t i f i c a t e  o f  rev iva l .  

( 4 )  An incorporated association i s  revived on the 
date shown i n  the c e r t i f i c a t e  o f  rev iva l  and, subject 
t o  any reasonable terms that the Registrar may impose 
and to r i gh t s  acquired by any person p r i o r  t o  the 
rev i va l ,  the incorporated association i s  deemed t o  have 
continued i n  existence as i f  i t  had not been dissolved. 

Revival o f  other bodies corporate 

123(1) Any interested person may apply t o  the Court 
for  a n  order rev iv ing  

( a )  a body corporate that was dissolved under the 
Companies Act and that was a t  the time of  i t s  
d isso lu t ion a no t - f o r - p ro f i t  company as defined i n  
sect ion 2 6 1 ( 1 )  o f  the Business Corporations Act, 

( b )  a body corporate that was dissolved under the 
Societies Act, or 



( c )  a body corporate tha t  was d isso lved by reason 
o f  the opera t ion  o f  subsection ( 7 ) .  

( 2 )  An app l icant  under subsection ( 1 )  sha l l  g i ve  
no t i ce  o f  the app l i ca t i on  t o  the Regist rar  and the 
Regist rar  i s  e n t i t l e d  t o  appear and be heard i n  person 
or  by counsel. 

( 3 )  An order under subsection ( 1 )  may rev i ve  the body 
corporate 

( a )  as an incorporated assoc ia t ion ,  or 

( b )  f o r  the purpose o f  ca r ry ing  out p a r t i c u l a r  
acts  spec i f i ed  i n  the order ,  i n  which event the 
order s h a l l  s t a t e  tha t  the r e v i v a l  remains i n  
e f f e c t  f o r  a s p e c i f i c  t ime l i m i t e d  by the order .  

( 4 )  I n  an order under subsection ( 1  1 ,  the Court may 

( a )  g i v e  d i r e c t i o n s  as t o  the ho ld ing  o f  meetings 
o f  members, the appointment of d i r e c t o r s  and 
meetings o f  d i r e c t o r s ,  

( b )  spec i f y  any p rov is ions  of t h i s  Act tha t  a re  
not to apply t o  the body corporate dur ing  the 
pe r iod  o f  i t s  r e v i v a l ,  o r  dec lare  tha t  any 
prov is ions  o f  t h i s  Act are t o  apply t o  the body 
corporate w i t h  the va r i a t i ons  prescr ibed i n  the 
order ,  

( c )  change the name o f  the body corporate t o  a 
number designated or  name approved by the 
Reg is t ra r ,  and 

( d l  g i v e  any other  d i r e c t i o n s  the Court th inks  
f i t .  

( 5 )  Where a person seeks the approval o f  the 
Regist rar  under subsect ion ( 4 ) ( c ) ,  he s h a l l  p rov ide  to 
the Regist rar  documents r e l a t i n g  t o  corporate names 
tha t  are prescr ibed by the regu la t ions .  

( 6 )  Subject t o  subsection ( 4 )  ( b ) ,  t h i s  Act app l ies  to 
a body corporate rev ived under t h i s  sec t ion .  

( 7 )  A body corporate rev ived f o r  a l i m i t e d  t ime by  an 
order under t h i s  sec t ion  i s  d issolved on the e x p i r a t i o n  
of the t ime l i m i t e d  by the order .  

( 8 )  I f  an order i s  made under t h i s  sec t ion ,  the 
app l icant  s h a l l  f o r t h w i t h  send a c e r t i f i e d  copy t o  the 
Regist rar  together w i t h  the prescr ibed fee. 

( 9 )  The Regist rar  s h a l l  f i l e  an order sent t o  h i m  
under subsection ( 8 ) ,  r e g i s t e r  the body corporate i n  
the r e g i s t e r  and issue a c e r t i f i c a t e  o f  r e v i v a l  w i t h  a 
copy o f  the order inc luded o r  attached. 



( 1 0 )  A body corporate i s  revived on the making o f  an 
order under t h i s  section and, subject t o  the terms 
imposed by the order and to  r i g h t s  acquired by any 
person p r i o r  t o  the rev i va l ,  the body corporate i s  
deemed t o  have continued i n  existence as i f  i t  had not 
been d i  sso 1 ved . 



PART 20 

REMEDIES. OFFENCES AND PENALTIES 

Notes t o  Part 20. 

1. F i rs t ,  i t  should be noted that the draf t  Act would 
not confer the menbers' oppression remedy provided for 
i n  s. 234 of the Business Corporations Act, nor, except 
i n  the case of an incorporated association w i t h  share 
capital ,  would i t  confer the r ight  t o  dissent and be 
paid out which i s  conferred by BCA s. 184. 

2. S. 125(1) would give the Court power to allow a 
member, director or o f f icer  of an incorporated 
association or i t s  a f f i l i a t e ,  or any other proper 
person, to  bring or defend any action on behalf of the 
incorporated association. This i s  the right to bring a 
"derivative action" which i s  the same as t h a t  provided 
for by BCA s. 232. The intervenant would not be able 
t o  discontinue h i s  intervention without Court approval. 

3. S. 129 would enpower t o  Court t o  order the 
rec t i f i ca t ion  of an incorporated association's 
registers, par t icular ly  the register of merr33ership. 

4. S. 130 would allow the Registrar to  apply to  the 
Court for directions as to  what he should do. 

5. S. 132 would allow anyone to appeal t o  the C w r t  a 
number of signif icant decisions of the Registrar. I n  
a id  of th is ,  s. 131 would require the Registrar to give 
a decision about f i l i n g  a document within 20 days, 
f a i l i n g  which the r igh t  of appeal would arise. 

6. S. 133 would enpower the C w r t  to  order an 
incorporated association, a member, director,  o f f i ce r ,  
employee, or a number of o f f i c i a l s ,  to comply w i t h  the 
Act, the regulations, the ar t ic les  or the by-laws. 

Definit ions 

124 I n  th is  Part, 

( a )  "action" means an action under th is  Act or 
any other law; 

(b )  "complainant" means 

(i) a member or former member of an 
incorporated association or any of i t s  
a f f i l i a t e s ,  

(ii) a director or an o f f i ce r ,  or a former 
director or o f f i ce r ,  of an incorporated 



assoc ia t ion  or o f  any of i t s  a f f i l i a t e s ,  o r  

(iii) any other person who, i n  the d i s c r e t i o n  
o f  the Court, i s  a proper person to make an 
app l i ca t i on  under t h i s  Par t .  

D e r i v a t i v e  a c t i o n  

125( 1 )  Subject t o  subsection ( 2 1 ,  a complainant may 
apply t o  the Court f o r  leave t o  

( a )  b r i n g  an ac t ion  i n  the name and on beha l f  o f  
an incorporated assoc ia t ion  or  any o f  i t s  
subs id ia r ies ,  o r  

( b )  in tervene i n  an ac t i on  t o  which an 
incorporated associat ion or  any o f  i t s  
subs id ia r ies  i s  a pa r t y ,  f o r  the purpose o f  
prosecut ing,  defending or  d iscont inu ing the ac t i on  
on beha l f  of the incorporated assoc ia t ion  or 
subs id ia ry .  

( 2 )  No leave may be granted under subsection ( 1 )  
unless the Court i s  s a t i s f i e d  t ha t  

( a )  the complainant has g iven reasonable n o t i c e  
t o  the d i r e c t o r s  o f  the incorporated assoc ia t ion  
o r  i t s  subs id ia ry  o f  h i s  i n t e n t i o n  to apply  t o  the 
Court under subsection ( 1 )  i f  the d i r e c t o r s  of the 
incorporated assoc ia t ion  or  subsid iary do not 
b r i n g ,  d i l i g e n t l y  prosecute, defend or d iscont inue 
the ac t ion ,  

( b )  the complainant i s  ac t i ng  i n  good f a i t h ,  and 

( c )  i t  appears t o  be i n  the i n t e r e s t s  of the 
incorporated associat ion or  i t s  subs id ia ry  tha t  
the ac t i on  be brought, prosecuted, defended o r  
d iscont inued.  

Powers of Court 

1 26 The Court may a t  any t ime i n  connection w i t h  an 
ac t i on  brought or intervened i n  under sec t ion  125 make 
any order i t  th inks  f i t  i nc lud ing ,  wi thout  l i m i t a t i o n ,  
any or a l l  o f  the fo l l ow ing  orders:  

( a )  an order au thor iz ing  the complainant or any 
other  person t o  con t ro l  the conduct of the ac t ion ;  

( b )  an order g i v i n g  d i r e c t i o n s  f o r  the conduct o f  
the ac t i on ;  

( c )  an order d i r e c t i n g  t ha t  any amount adjudged 
payable by a defendant i n  the ac t ion  s h a l l  be 



paid,  i n  whole or i n  pa r t ,  d i r e c t l y  to  former and 
present members of  the incorporated association or 
i t s  subsidiary instead o f  t o  the incorporated 
association or i t s  subsidiary; 

( d l  an order requir ing the incorporated 
association or i t s  subsidiary to pay reasonable 
legal fees incurred by the complainant i n  
connection w i th  the act ion.  

Court approval of  stay, e tc .  

127(1) An appl icat ion made or an act ion brought or 
intervened i n  under t h i s  Part shal l  not be stayed or 
dismissed by reason only that i t  i s  shown t h a t  an 
alleged breach o f  a r i g h t  or duty owed t o  the 
incorporated association or  i t s  subsidiary has been or 
may be approved by the members o f  the incorporated 
association or the subsidiary, but evidence of  approval 
by the members may be taken i n t o  account by the Court 
i n  making an order under section 126 or  127 .  

( 2 )  An appl icat ion made or an act ion brought or 
intervened i n  under t h i s  Part s h a l l  not be stayed, 
discontinued, se t t l ed  or dismissed for want of  
prosecution without the approval o f  the Court given on 
any terms the Court thinks f i t  and, i f  the Court 
determines that the interests of  any complainant may be 
substant ia l ly  af fected by the stay, discontinuance, 
settlement or dismissal,  the Court may order any par ty  
t o  the appl icat ion or act ion to  give no t ice  to the 
complainant. 

costs 

128(1) A complainant i s  not required t o  give secur i ty  
for costs i n  any appl icat ion made or  act ion brought or 
intervened i n  under t h i s  Part.  

( 2 )  I n  an appl icat ion made or an act ion brought or 
intervened i n  under t h i s  Part ,  the Court may a t  any 
time order the incorporated association or  i t s  
subsidiary t o  pay to  the complainant in te r im costs, 
inc luding legal fees and disbursements, but the 
complainant may be held accountable for  the in ter im 
costs on f i n a l  d ispos i t ion of  the appl icat ion or 
act ion. 

Rec t i f i ca t i on  of records 

129(1) If the name of  a person i s  alleged t o  be or to  
have been wrongly entered or retained i n ,  or wrongly 
deleted or omitted from, the registers or other records 
o f  an incorporated association, the incorporated 
association, a member o f  the incorporated association 
or any aggrieved person may apply t o  the Court for an 
order that the reg is ters  or records be r e c t i f i e d .  



( 2 )  On an appl icat ion under t h i s  section, the Court 
may make any order i t  thinks f i t  including, without 
l im i ta t i on ,  any or a l l  of  the fol lowing orders: 

( a )  an order requi r ing the registers or records 
o f  the incorporated association to  be r e c t i f i e d ;  

( b )  an order res t ra in ing  the incorporated 
association from c a l l i n g  or holding a meeting o f  
members ; 

( c )  an order determining the r i gh t  of  a par ty  t o  
the proceedings to  have h i s  name entered or 
retained i n ,  or deleted or omitted from, the 
reg is ters  or records of  the incorporated 
associ a t  i on ; 

( d l  an order compensating a par ty  who has 
incurred a loss. 

Court order f o r  d i rec t ions  

130 The Registrar may apply t o  the Court for 
d i rect ions i n  respect o f  any matter concerning h i s  
dut ies under t h i s  Act, and on the appl icat ion the Court 
may give any d i rect ions and make any fur ther  order as 
i t  thinks f i t .  

Registrar 's  re fusa l  t o  f i l e  

131(1) I f  the Registrar refuses t o  f i l e  any a r t i c l es  
or other documents required by t h i s  Act t o  be f i l e d  by 
him before the a r t i c l es  or other document become 
e f fec t i ve ,  he sha l l ,  w i th in  20 days a f te r  he receives 

( a )  the a r t i c l es  or document, or 

( b )  any approval that may be required under any 
other Act, 

whichever i s  l a t e r ,  g ive w r i t t en  not ice o f  h i s  refusal 
t o  the person who sent the a r t i c l es  or document, 
together wi th  reasons. 

( 2 )  I f  the Registrar does not f i l e ,  or give wr i t t en  
no t ice  o f  h i s  refusal  t o  f i l e ,  any a r t i c l es  or 
documents w i th in  the time l im i ted  i n  subsection ( I ) ,  he 
i s  deemed fo r  the purposes o f  section 132 t o  have 
refused t o  f i l e  the a r t i c l es  or documents. 

Appeal from Registrar 's  decision 

132(1) A person who feels aggrieved by a decision o f  
the Registrar 

( a )  t o  refuse to  f i l e  i n  the form submitted to  
him any a r t i c l e s  or other document required by 
t h i s  Act t o  be f i l e d  by him, 



( b )  t o  approve, change or revoke a name, or t o  
re fuse t o  approve, change or revoke a name, under 
t h i s  Act,  

( c )  t o  re fuse t o  rev i ve  an incorporated 
assoc ia t ion  under P a r t  19,  

( d )  t o  d i sso lve  an incorporated associat ion under 
sec t ion  107, 

( e )  t o  re fuse an exemption under sec t ion  156, or 

( f )  t o  cancel the r e g i s t r a t i o n  o f  an 
ex t r a -p rov i nc i a l  incorporated assoc ia t ion  under 
sec t ion  162 

may apply  t o  the Court f o r  an order r e q u i r i n g  the 
Regist rar  to change h i s  dec is ion ,  and on the 
app l i ca t i on  the Court may so order and make any f u r t he r  
order i t  th inks  f i t .  

Compliance or r e s t r a i n i n g  order 

133 I f  an incorporated associat ion or any member, 
d i r e c t o r ,  o f f i c e r ,  employee, agent, aud i t o r ,  t rus tee ,  
rece ive r ,  receiver-manager o r  l i q u i d a t o r  o f  an 
incorporated assoc ia t ion  contravenes t h i s  Act,  the 
regu la t ions ,  the a r t i c l e s  or the by- laws, a complainant 
or a c r e d i t o r  o f  the incorporated assoc ia t ion  may, i n  
add i t i on  t o  any o ther  r i g h t  he has, apply  t o  the Court 
f o r  an order  d i r e c t i n g  tha t  person t o  comply w i t h ,  or 
r e s t r a i n i n g  tha t  person from contravening the re levant  
p rov i s i on ,  and on the app l i ca t i on  the Court may so 
order and make any f u r t he r  order i t  th inks  f i t .  

[Recomnendation 301 

Offence r e :  returns, etc. 

134(1)  A person who makes o r  ass is ts  i n  making a 
r e p o r t ,  r e t u r n ,  no t i ce  or other document requi red by 
t h i s  Act o r  the regu la t ions  t o  be sent to  the Regist rar  
tha t  

( a )  conta ins an untrue statement of a mater ia l  
f a c t ,  o r  

( b )  omi ts  to  s t a t e  a mate r ia l  f a c t  that  i s  
requ i red  i n  i t  or i s  necessary i n  order  t o  make a 
statement contained i n  i t  not misleading i n  the 
l i g h t  o f  the circumstances i n  which i t  was made, 

i s  g u i l t y  o f  an o f fence and l i a b l e  t o  a f i n e  o f  not 
more than $5000 o r  t o  imprisonment f o r  a term o f  not 
more than 6 months, or t o  both f i n e  and imprisonment. 

( 2 )  If a body corporate contravenes subsection ( 1  1 ,  



then whether o r  not the body corporate has been 
prosecuted or convicted i n  respect o f  the 
contravention, any d i rector  or o f f i ce r  o f  the body 
corporate who knowingly authorizes, permits or 
acquiesces i n  the contravention i s  g u i l t y  o f  an offence 
and l i a b l e  to a f i ne  o f  not more than $5000 or t o  
imprisonment fo r  a term o f  not more than 6 months, or 
t o  both f i n e  and imprisonment. 

( 3 )  No person i s  g u i l t y  of  an offence under 
subsection ( 1 )  or (2) i f  the untrue statement or 
m i s s i o n  was unknown t o  him and i n  the exercise o f  
reasonable di l igence could not have been known t o  him. 

Genera1 penalty 

135 Every person who, without reasonable cause, 
contravenes t h i s  Act or the regulations for  which no 
penalty i s  provided i s  g u i l t y  o f  an offence and l i a b l e  
t 0 

( a )  i n  the case o f  a body corporate, a f i ne  o f  
not more than $1000, and 

(b )  i n  the case o f  an ind iv idual ,  a f i n e  o f  not 
more than $1000 or t o  imprisonment for  a term o f  
not more than 1 month, or t o  both f i n e  and 
imprisonment. 

O r d e r  f o r  conpliance 

136 I f  a person i s  found g u i l t y  of  an offence under 
t h i s  Act or the regulat ions, the court i n  which 
proceedings i n  respect of  the offence are taken may, i n  
addi t ion t o  any punishment i t  may impose, order that 
person t o  comply w i th  the provisions o f  t h i s  Act or the 
regulat ions that he contravened. 

Appeal from convict ion 

137 An appeal l i e s  from an order o f  the Provincial  
Court of  Alberta under section 136 t o  the Court o f  
Queen' s Bench. 

L imi ta t ion  per iod 

138 A prosecution for  an offence under t h i s  Act may 
be i ns t i t u t ed  a t  any time w i th in  2 years a f te r  the time 
when the subject matter o f  the offence arose, but not 
thereaf ter .  

C i v i l  remedy unaffected 

139 No c i v i l  remedy for an act or omission i s  
suspended or  af fected by reason that an act or m i s s i o n  
i s  an offence under t h i s  Act. 



PART 21 

GENERAL 

Service on merrbers, d i rec to rs  

140(1) A not ice or document required or permitted by 
t h i s  Act, the regulat ions, the a r t i c l es  or the by-laws 
t o  be sent to  or served on a member or d i rector  of  an 
incorporated association may be del ivered personally t o  
the member or d i rector  or may be sent by mail addressed 
t 0 

( a )  the member a t  h i s  latest  address as shown i n  
the records of  the incorporated association, o r  

( b )  the d i rector  a t  h i s  la test  address as shown 
i n  the records o f  the incorporated association or 
i n  the most recent not ice of d i rec to rs  f i l e d  under 
t h i s  Act. 

( 2 )  For the purpose o f  the service o f  a not ice or 
document, a d i rector  named i n  a not ice o f  d i rectors  
sent by an incorporated association t o  the Registrar 
under t h i s  Act and f i l e d  by the Registrar i s  presumed 
t o  be a d i rector  o f  the incorporated association. 

(3) A no t ice  or document sent by mail i n  accordance 
wi th  subsection ( 1 )  t o  a member or d i rec to r  i s  deemed 
t o  be received by him at the time i t  would be del ivered 
i n  the ordinary course o f  mail unless there are 
reasonable grounds for  bel ieving that  the member or 
d i rector  d i d  not receive the notice or document a t  the 
time or a t  a1 1 .  

( 4 )  I f  an incorporated association attempts to  send a 
not ice or document to  a member i n  accordance w i th  
subsection ( 1 )  and the not ice or document i s  returned 
on 3 consecutive occasions because the member cannot be 
found, the incorporated association i s  not required t o  
send any fur ther  notices or documents t o  the member 
u n t i l  he informs the incorporated association i n  
w r i t i ng  o f  h i s  new address. 

Service on incorporated association 

141(1) A not ice or document required or permitted to  
be sent t o  or served on an incorporated association may 
be 

( a )  del ivered t o  i t s  registered o f f i c e ,  or 

( b )  sent by mail t o  

(i) i t s  registered o f f i ce ,  or 



(ii) the post o f f i c e  box designated as i t s  
address for service by mai l ,  

as shown i n  the most recent not ice o f  registered o f f i c e  
or not ice of  designated post o f f i c e  box, as the case 
may be, f i l e d  under t h i s  Act. 

( 2 )  A not ice or document sent by registered mail t o  
an incorporated association i n  accordance wi th  
subsection ( l ) ( b )  i s  deemed to  be received or served at  
the time i t  would be delivered i n  the ordinary course 
o f  ma i l ,  unless there are reasonable grounds for 
be l iev ing that the incorporated association d i d  not 
receive the not ice or document a t  that time or a t  a l l .  

Service on Registrar 

142 A not ice or document may be sent t o  or served on 
the Registrar by leaving i t  a t  an o f f i c e  o f  the 
Registrar or by mai l ing i t  by registered m a i l  addressed 
t o  the Registrar a t  an o f f i c e  o f  the Registrar,  and i f  
sent by registered m a i l  i s  deemed to  be received or 
served a t  the t i m e  i t  would be del ivered i n  the 
ordinary course o f  mai l ,  unless there are reasonable 
grounds for  be l iev ing that the Registrar d i d  not 
receive the not ice or document a t  that time or a t  a l l .  

Waiver of  no t ice  

143 The person en t i t l ed  t o  receive a not ice or 
document required by t h i s  Act or the regulations t o  be 
sent or served may, i n  wr i t i ng ,  waive the sending or 
service o f  the document or abridge the time w i th in  
which the not ice or document must be sent or served. 

Registrar 's  c e r t i f i c a t e  

144(1) When t h i s  Act requires or authorizes the 
Registrar t o  issue a c e r t i f i c a t e  or t o  c e r t i f y  any 
f ac t ,  the c e r t i f i c a t e  shal l  be signed by the Registrar 
or by an ind iv idual  authorized by the Registrar. 

( 2 )  Except i n  a proceeding under sect ion 108 t o  
dissolve an incorporated association, a c e r t i f i c a t e  
re fer red t o  i n  subsection ( 1 )  or a c e r t i f i e d  copy o f  
i t ,  when introduced as evidence i n  any c i v i l ,  cr iminal  
or administrat ive act ion or proceeding, i s  conclusive 
proof o f  the facts so c e r t i f i e d  without proof o f  the 
signature or o f f i c i a l  character o f  the person appearing 
t o  have signed the ce r t i f i ca te .  

Ce r t i f i ca te  by incorporated association 

145(1) A c e r t i f i c a t e  issued on behalf o f  an 
incorporated association s ta t ing any fact  that i s  set 
out i n  the a r t i c l e s ,  the by-laws, the minutes o f  the 
meetings o f  the d i rectors ,  a committee of  d i rectors  or 
the members, or i n  a t rus t  indenture or other contract 



t o  which the incorporated assoc ia t ion  i s  a p a r t y ,  may 
be signed by a d i r e c t o r  or an o f f i c e r  o f  the 
incorporated associat ion.  

( 2 )  When introduced as evidence i n  any c i v i l ,  
c r im ina l  or admin is t ra t i ve  ac t i on  or  proceeding, 

( a )  a f a c t  s ta ted i n  a c e r t i f i c a t e  r e f e r r e d  t o  i n  
subsection ( 1 1 ,  

( b )  a c e r t i f i e d  ex t r ac t  f r o m  a r e g i s t e r  o f  
members o f  an incorporated associat ion,  o r  

( c )  a c e r t i f i e d  copy o f  minutes or  o f  an ex t r ac t  
from minutes o f  a meeting o f  members, d i r e c t o r s  or 
a comnittee o r  d i r e c t o r s  o f  an incorporated 
assoc ia t ion ,  

i s ,  i n  the absence o f  evidence to the con t ra ry ,  proof 
o f  the fac ts  so c e r t i f i e d  w i thout  proof  o f  the 
s ignature or o f f i c i a l  character of the person appearing 
t o  have signed the c e r t i f i c a t e .  

( 3 )  I n  the case o f  an incorporated assoc ia t ion  w i t h  a 
c a p i t a l  s tock d i v ided  i n t o  shares 

( a )  an en t ry  i n  a s e c u r i t i e s  r e g i s t e r  kept  by the 
incorporated assoc ia t ion ,  and 

( b )  a secu r i t y  c e r t i f i c a t e  issued by the 
incorporated assoc ia t ion  

by  v i r t u e  o f  sec t ion  33(b)  are,  i n  the absence o f  
evidence t o  the cont rary ,  p roof  tha t  the person i n  
whose name the secu r i t y  i s  reg is te red  i s  the owner o f  
the secu r i t y  described i n  the reg i s t e r  o r  c e r t i f i c a t e .  

(4) I n  the case o f  an incorporated assoc ia t ion  other  
than one r e f e r r e d  t o  i n  subsection ( 1 1 ,  a c e r t i f i c a t e  
pu rpo r t i ng  to be signed by a person responsib le for 
main ta in ing  the reg is te r  o f  members and s t a t i n g  that  a 
named person was o r  was not  a member o f  the 
incorporated associat ion on a spec i f i ed  day or dur ing  a 
spec i f i ed  pe r iod  i s ,  i n  the absence o f  evidence t o  the 
con t ra ry ,  proof o f  the f a c t s  so c e r t i f i e d  wi thout  proof 
of the s ignature o r  o f f i c i a l  character o f  the person 
appearing t o  have signed the c e r t i f i c a t e .  

Copies o f  documents 

146 I f  a no t i ce  or document i s  requ i red  to be sent 
t o  the Regist rar  under t h i s  Act ,  the Reg is t rar  may 
accept a photostated or  photographic copy o f  the no t i ce  
or document. 

Proof requ i red  by Reg is t rar  

147 The Regist rar  may requ i re  that  a document o r  a 



f a c t  s ta ted  i n  a document requ i red  by t h i s  Act or the 
regu la t ions  t o  be sent t o  him sha l l  be v e r i f i e d  under 
oath  o r  by s t a t u t o r y  dec la ra t ion .  

Reg is t ra r ' s  power t o  issue c e r t i f i c a t e s  

148(1) I n  t h i s  sect ion,  "statement" means a statement 
o f  i n t e n t  t o  d i sso lve  and a statement o f  revocat ion of 
i n t e n t  to d isso lve  re fe r red  to i n  sec t ion  106. 

( 2 )  When t h i s  Act requ i res  a r t i c l e s  or  a statement 
r e l a t i n g  t o  an incorporated assoc ia t ion  t o  be sent to 
the Regist rar  then, unless otherwise s p e c i f i c a l l y  
prov ided , 

( a )  the a r t i c l e s  or statement s h a l l  be signed b y  
a d i r e c t o r  o r  an o f f i c e r  o f  the incorporated 
assoc ia t ion  or, i n  the case o f  a r t i c l e s  o f  
i nco rpora t ion ,  by an incorpora tor ,  and 

(b)  on rece iv ing  a r t i c l e s  or  a statement tha t  
conforms t o  law, together w i t h  any o the r  requ i red  
documents and the prescr ibed fees, the Regist rar  
s h a l l  

(i) endorse on the a r t i c l e s  or  statement the 
word " F i l e d "  and the date o f  the f i l i n g ,  

(ii) issue the appropr iate c e r t i f i c a t e  and 
a t t ach  the a r t i c l e s  or statement t o  the 
c e r t i f i c a t e ,  

(iii) enter the in format ion  from the 
c e r t i f i c a t e  and attached a r t i c l e s  or 
statement i n  h i s  records, and 

( i v )  send t o  the incorporated assoc ia t ion  or 
i t s  representa t ive  the c e r t i f i c a t e  and 
attached a r t i c l e s  o r  statement. 

( 3 )  A c e r t i f i c a t e  r e f e r r e d  t o  i n  subsection ( 2 )  
issued by  the Regist rar  may be dated as of the day he 
receives the a r t i c l e s ,  statement or Court order 
pursuant t o  which the c e r t i f i c a t e  i s  issued or as o f  
any l a t e r  day spec i f i ed  by the Court o r  person who 
signed the a r t i c l e s  o r  statement. 

( 4 )  A s ignature  requi red on a c e r t i f i c a t e  r e fe r red  t o  
i n  subsect ion ( 2 )  or sec t ion  145 may be p r i n t e d  or  
otherwise mechanical ly reproduced on the c e r t i f i c a t e .  

C e r t i f i c a t e  o f  s ta tus  

149(1) The Regist rar  may f u r n i s h  any person w i t h  a 
c e r t i f i c a t e  tha t  an incorporated assoc ia t ion  has f i l e d  
w i t h  the Regist rar  a document requi red to be sent t o  
him under t h i s  Act .  



( 2 )  On the payment of the prescr ibed fee,  the 
Regist rar  may issue a c e r t i f i c a t e  s t a t i n g  t h a t ,  
according t o  h i s  records, the body corporate named i n  
the c e r t i f i c a t e  

( a )  i s  o r  i s  not an e x i s t i n g  incorporated 
assoc ia t ion  on the date o f  issue o f  the 
c e r t i f i c a t e ,  or 

( b )  was or  was not an e x i s t i n g  incorporated 
assoc ia t ion  on the day or dur ing  the pe r iod  
spec i f i ed  i n  the c e r t i f i c a t e .  

Reg is t rar  may a l t e r  documents 

150 The Regist rar  may a l t e r  a no t i ce  or document, 
o ther  than an a f f i d a v i t  o r  s t a t u t o r y  dec la ra t ion ,  i f  so 
author ized by the person who sent the document or  by 
h i s  representa t ive .  

E r ro r s  in c e r t i f i c a t e s  

151(1) I f  a c e r t i f i c a t e  conta in ing  an e r r o r  i s  issued 
t o  an incorporated assoc ia t ion  by  the Reg is t ra r ,  the 
d i r e c t o r s  or  members o f  the incorporated assoc ia t ion  
s h a l l ,  on the request of  the Reg is t rar ,  pass the 
reso lu t ions  and send t o  him the documents requ i red  t o  
comply w i t h  t h i s  Act ,  and take any other steps the 
Regist rar  may reasonably r equ i r e ,  and the Regist rar  may 
demand the surrender o f  the c e r t i f i c a t e  and issue a 
cor rec ted c e r t i f i c a t e .  

( 2 )  A c e r t i f i c a t e  corrected under subsection ( 1  ) 
s h a l l  bear the date o f  the c e r t i f i c a t e  i t  replaces.  

(3) The issue of a corrected c e r t i f i c a t e  under t h i s  
sec t ion  does not a f f e c t  the r i g h t s  o f  a person who ac ts  
i n  good f a i t h  and for value i n  r e l i ance  on the 
c e r t i f i c a t e  conta in ing  the e r r o r .  

Examination o f  documents 

152(1) A person who pays the prescr ibed fee i s  
e n t i t l e d  du r ing  usual business hours t o  examine a 
document requi red by t h i s  Act o r  the regu la t ions  t o  be 
sent t o  the Reg is t rar ,  and to make copies o f  o r  
ex t r ac t s  from tha t  document. 

(2) The Regist rar  s h a l l  f u rn i sh  any person who pays 
the prescr ibed fee w i t h  a copy or a c e r t i f i e d  copy of a 
document requi red by t h i s  Act o r  the regu la t ions  t o  be 
sent t o  the Reg is t rar .  

Reg is t ra r ' s  records 

153(1) Records requ i red  by  t h i s  Act t o  be prepared and 
maintained by the Regist rar  may be i n  bound or 
looseleaf f o r m  or i n  a photographic f i l m  form, or may 



be entered or  recorded by any system of mechanical or 
e l e c t r o n i c  da ta  processing o r  by any other  in format ion  
storage device tha t  i s  capable of reproducing any 
requ i red  in format ion  i n  l e g i b l e  w r i t t e n  form w i t h i n  a 
reasonable t ime. 

( 2 )  The records re fe r red  t o  i n  subsection ( 1 )  s h a l l  
be kept i n  accordance w i t h  the regu la t ions .  

( 3 )  I f  records maintained by  the Regist rar  are 
prepared and maintained other  than i n  w r i t t e n  form, 

( a )  the Regist rar  s h a l l  f u rn i sh  any copy requ i red  
t o  be furn ished under sec t ion  152(2) i n  l e g i b l e  
w r i t t e n  f o r m ,  and 

( b )  a reproduct ion of the tex t  o f  those records, 
i f  i t  i s  c e r t i f i e d  by the Reg is t rar ,  i s  admissible 
i n  evidence t o  the same extent  as the o r i g i n a l  
w r i t t e n  records would have been. 

Regulations 

154(1)  The Lieutenant Governor i n  Council may make 
regu la t ions  

( a )  p resc r i b i ng ,  subject t o  subsection (21 ,  any 
matter requ i red  or author ized by t h i s  Act t o  be 
prescr ibed;  

( b )  r e q u i r i n g  the payment o f  a fee i n  respect o f  
the f i l i n g ,  examination or copying of any 
document, o r  i n  respect o f  any ac t i on  tha t  the 
Regist rar  i s  requ i red  or  author ized t o  take under 
t h i s  Act, and p resc r i b i ng  the amount o f  the fee; 

( c )  p resc r i b i ng  r u l e s  w i t h  respect t o  exemptions 
permi t ted  by t h i s  Act; 

( d )  respect ing 

(i) the form i n  which and the pe r iod  of t ime 
for which records r e f e r r e d  t o  i n  sec t ion  149 
are t o  be kep t ,  and 

(ii) the disposal of records r e f e r r e d  t o  i n  
sec t ion  153(1 ) ;  

( e l  dec la r ing  tha t ,  f o r  the purposes o f  P a r t  13, 
the standards as they e x i s t  from time t o  t ime, o f  
any accounting body named i n  the regu la t ions  s h a l l  
be i n  f o r ce  i n  Alber ta,  i n  whole or i n  pa r t  or 
w i t h  any rev is ions ,  v a r i a t i o n s  o r  modi f i ca t ions  
tha t  are spec i f i ed  by the regu la t ions ;  

( f )  d e f i n i n g  the words " s o l i c i t e d  money from the 
p u b l i c "  as used i n  t h i s  Act.  



( g )  respect ing names of incorporated associat ions 
and ex t r a -p rov i nc i a l  incorporated associat ions;  

( h )  p r o h i b i t i n g  the use o f  any names or any words 
or  expressions i n  a name; 

( i) d e f i n i n g  any word or  expression used i n  
sect ions 1 2 ( 9 ) ( c )  and ( d l  and 1 5 9 ( l ) ( c )  and ( d l ;  

(j) respect ing  the circumstances and cond i t ions  
under which a name under sec t ion  12 (9 )  o r  159( 1 )  
may be used; 

( k )  p resc r i b i ng  the punctuat ion marks and o ther  
marks tha t  may form p a r t  o f  a  name. 

( 2 )  The M in is te r  may make regu la t ions  

( a )  p resc r i b i ng  the form and content o f  f i n a n c i a l  
statements f o r  the purposes o f  sec t ion  6 3 ;  

( b )  p resc r i b i ng  the form and content o f  annual 
re tu rns ,  no t ices  and other  documents requ i red  t o  
be sent t o  the Regist rar  o r  t o  be issued by him. 



PART 22 

EXTRA-PROVINCIAL NON-PROFIT CORPORATIONS 

Notes t o  Part 22. 

1. This Part would replace BCA Part 21 f o r  the 
reg is t ra t i on  o f  extra-provincia l  non-prof i t  
corporations. I n  general, i t  fol lows BCA Part 21, w i t h  
necessary changes. 

2 .  S .  157(3) would cancel exenptions from 
reg is t ra t i on  which, under the Companies A c t ,  were 
granted t o  a number o f  extra-provincia l  non-prof i t  
corporations. 

In te rpre ta t ion  

155(1) I n  t h i s  P a r t ,  

( a )  "anniversary month", w i th  reference to  an 
extra-provincia l  non-prof i t  corporation, means the 
month i n  each year that i s  the same as the month 
i n  which i t s  c e r t i f i c a t e  o f  reg i s t ra t i on  was 
issued ; 

(b) "Canada non-prof i t  corporation" means a 
non-prof i t  corporation that i s  incorporated by or 
under an Act o f  the Parliament o f  Canada. 

( c )  "charter includes 

(i) a statute,  ordinance or other l a w  
incorporat ing an ext ra-prov inc ia l  
corporation, as amended from time t o  time, 

(ii) l e t t e r s  patent o f  incorporat ion and any 
l e t t e r s  patent supplementary t o  them, 

(iii) a memorandum o f  association, as amended 
from time to  time, 

( i v )  any other instrument o f  incorporation, 
as amended from t i m e  t o  t ime ,  and 

( v )  any c e r t i f i c a t e ,  l icence or other 
instrument evidencing incorporat ion. 

(2) A n  ext ra-prov inc ia l  non-prof i t  corporation 
carr ies on non-prof i t  a c t i v i t i e s  i n  Alberta i f  

( a )  i t s  name, or any name under which i t  car r ies  
on a c t i v i t i e s ,  i s  l i s t e d  i n  a telephone d i rec to ry  
for any par t  o f  Alberta, 



( b )  i t s  name, or any name under which i t  carr ies 
on a c t i v i t i e s ,  appears or i s  announced i n  any 
advertisement i n  which an address i n  Alberta i s  
given fo r  the extra-provinci a1 non-prof i t 
corporat ion, 

( c )  i t  has i n  Alberta a resident agent or 
representative who car r ies  on i t s  a c t i v i t i e s  or an 
o f f i c e  or a place from which i t  carr ies on i t s  
a c t i v i t i e s ,  or 

( d l  i t  owns any estate or in terest  i n  land i n  
Alberta. 

Exemption from fees 

156 The Registrar may exempt an extra-provincia l  
non-prof i t  corporat ion from the payment o f  fees under 
t h i s  Part. 

D iv is ion  1 

Registrat ion 

Duty t o  reg is te r  

157( 1 )  Every ext ra-prov inc ia l  non-prof i t  corporation 
sha l l  be registered under t h i s  Part before or w i th in  30 
days a f te r  i t  comnences carry ing on a c t i v i t i e s  i n  
Alberta. 

( 2 )  An ext ra-prov inc ia l  non-prof i t  corporation that 
a t  the date t h i s  Act comes i n t o  force, i s  registered 
under P a r t  21 o f  the Business Corporations Act i s  
registered under t h i s  P a r t .  

( 3 )  An ext ra-prov inc ia l  non-prof i t  corporation that 

( a )  was, p r i o r  t o  the coming i n t o  force o f  th is  
Act, exempted from a l l  or any o f  the provisions o f  
the Business Corporations Act or the Companies 
Act , and 

( b )  i s  carry ing on i t s  a c t i v i t i e s  i n  Alberta on 
the date t h i s  Act comes i n t o  force, 

sha l l  be registered under t h i s  Part w i th in  

( c )  1 year a f te r  the coming i n t o  force o f  t h i s  
Act, or 

( d l  6 months af ter  receipt of  a not ice under 
subsection ( 4 1 ,  

whichever i s  l a t e r .  



( 4 )  The Regist rar  may g i v e  a no t i ce  i n  w r i t i n g  t o  an 
ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  r e f e r r e d  t o  i n  
subsect ion ( 3 )  advis ing i t  t ha t  i t  must r e g i s t e r  under 
t h i s  Par t .  

[Recommendation 331 

App l i ca t ion  f o r  r e g i s t r a t i o n  

158(1)  A n  ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  
s h a l l  apply f o r  r e g i s t r a t i o n  by  sending t o  the 
Regist rar  a statement i n  the prescr ibed form. 

( 2 )  The statement s h a l l  be accompanied by  

( a )  a copy o f  the char te r  o f  the ex t ra -p rov inc ia l  
n o n - p r o f i t  corpora t ion  v e r i f i e d  i n  a manner 
s a t i s f a c t o r y  t o  the Reg is t rar ,  

(b )  documents r e l a t i n g  t o  corporate names that  
a re  prescr ibed by the regu la t ions ,  and 

( c )  the appointment of i t s  a t to rney f o r  serv ice ,  
i n  the prescr ibed form. 

( 3 )  I f  a l l  or any p a r t  o f  the char ter  i s  no t  i n  the 
Engl ish language, the Regist rar  may requ i re  the 
submission to him o f  a t r a n s l a t i o n  o f  the char ter  o r  
tha t  p a r t  o f  the char te r ,  v e r i f i e d  i n  a manner 
s a t i s f a c t o r y  t o  him, be fore  he reg i s t e r s  the 
ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion .  

Name requirements 

159(1)  Subject t o  the circumstances and cond i t ions  
prescr ibed b y  the regu la t ions ,  an ex t r a -p rov i nc i a l  
non -p ro f i t  corpora t ion  s h a l l  not be reg is te red  w i t h  a 
name o r  c a r r y  on a c t i v i t i e s  i n  Alber ta under an assumed 
name 

( a )  tha t  i s  p r o h i b i t e d  b y  the regu la t ions  or 
conta ins a word or  expression tha t  i s  p roh ib i t ed  
b y  the regu la t ions ,  

( b )  tha t  i s  i d e n t i c a l  to the name o f  

( i) a body corporate incorporated under the 
laws o f  Alber ta,  whether i n  ex is tence or n o t ,  

(ii) an ex t ra -p rov i nc i a l  corpora t ion  
reg is te red  i n  A lber ta ,  or 

(iii) a corpora t ion  incorporated by or under 
an Act o f  the Parliament o f  Canada, 

( c )  that  i s  s im i l a r  t o  the name o f  



( i )  a body corporate incorporated under the 
laws o f  Alber ta,  

( i i) an ex t ra -p rov inc ia l  corpora t ion  
reg is te red  i n  A lber ta ,  or 

(iii) a corporat ion incorporated by or  under 
an Act of the Parliament o f  Canada, 

i f  the use o f  that name i s  confusing or  
mis leading,  

( d l  that  i s  i den t i ca l  o r  s im i l a r  t o  the name o f  
an unincorporated assoc ia t ion  i f  the use of tha t  
name i s  confusing or  misleading, or 

( e l  that  does not meet the requirements 
prescr ibed by the regu la t ions .  

( 2 )  I f  through inadvertence or otherwise an 
ex t r a -p rov i nc i a l  non-p ro f i t  corpora t ion  i s  reg is te red  
w i t h  or l a t e r  acquires a name that  contravenes 
subsect ion ( I ) ,  the Regist rar  may, by no t i ce  i n  w r i t i n g  
g i v i n g  h i s  reasons, d i r e c t  the ex t r a -p rov i nc i a l  
n o n - p r o f i t  corpora t ion  t o  change i t s  name t o  one tha t  
he approves w i t h i n  90 days a f t e r  the date o f  the 
n o t i c e .  

( 3 )  The Regist rar  may g i ve  a no t i ce  under subsection 
( 2 )  on h i s  own i n i t i a t i v e  o r  a t  the request o f  a person 
who f e e l s  a g r ieved  by the name that  contravenes 
subsec t i o n  ? 1 . 
Use of assumed name 

160( 1 )  Notwithstanding sec t ion  159, an 
ex t r a -p rov i nc i a l  non-p ro f i t  corpora t ion  the name o f  
which contravenes sec t ion  159 may, w i t h  approval of the 
Reg is t ra r ,  

( a )  be reg is te red  w i t h  i t s  own name, and 

( b )  ca r r y  on a c t i v i t i e s  i n  Alber ta under an 
assumed name the use o f  which i s  approved by the 
Regist rar  and which does not contravene sec t ion  
159. 

( 2 )  An ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  t o  
which subsect ion ( 1 )  appl ies 

( a )  s h a l l  acquire a l l  p roper ty  and r i g h t s  i n  
Alber ta under i t s  assumed name, and 

( b )  i s  e n t i t l e d  t o  a l l  p roper ty  and r i g h t s  
acquired and i s  subject t o  a l l  ob l i ga t i ons  and 
l i a b i l i t i e s  incurred under i t s  assumed name as i f  
they had been acquired and incurred under i t s  own 
name. 



( 3 )  An ex t ra -p rov inc ia l  non -p ro f i t  corpora t ion  t o  
which subsection ( 1 )  appl ies may sue or  be sued i n  i t s  
own name or i t s  assumed name, or  both o f  them. 

( 4 )  An ex t ra -p rov inc ia l  non -p ro f i t  corpora t ion  t o  
which subsection ( 1 )  appl ies may, w i t h  the approval o f  
the Regist rar  and on app l i ca t ion  i n  the prescr ibed form 
and payment o f  the prescr ibed fee,  cancel i t s  assumed 
name and ca r r y  on a c t i v i t i e s  i n  Alber ta under the name 
i n  which i t  was reg is tered.  

Reg i s t r a t i on  

161(1)  Subject to sec t ion  159, on rece ip t  o f  the 
statement and other  documents requi red b y  sec t ion  158 
and o f  the prescr ibed fees, the Regist rar  s h a l l  

( a )  f i l e  the statement and documents, 

( b )  r e g i s t e r  the ex t ra -p rov inc ia l  non -p ro f i t  
corpora t ion ,  and 

( c )  i ssue a c e r t i f i c a t e  o f  r e g i s t r a t i o n  i n  the 
prescr ibed form. 

( 2 )  A c e r t i f i c a t e  o f  r e g i s t r a t i o n  issued under t h i s  
sec t ion  i s  conclus ive proof  f o r  the purposes o f  t h i s  
Act and f o r  a l l  o ther  purposes tha t  the p rov is ions  o f  
t h i s  Act i n  respect o f  r e g i s t r a t i o n  o f  the 
ex t ra -p rov inc i  a1 non-prof i t corpora t ion  and a1 1 
requirements precedent and inc iden ta l  t o  r e g i s t r a t i o n  
have been complied w i th ,  and tha t  the ex t ra -p rov inc ia l  
non -p ro f i t  corpora t ion  has been reg is te red  under t h i s  
Part  as of the date shown i n  the c e r t i f i c a t e  o f  
r e g i s t r a t i o n .  

Cance l la t ion  o f  r e g i s t r a t i o n  

162(1) Subject t o  subsection (21,  the Regist rar  may 
cancel the r e g i s t r a t i o n  o f  an ex t r a -p rov i nc i a l  
non -p ro f i t  corpora t ion  i f  the corpora t ion  

( a )  i s  i n  de fau l t  f o r  a pe r iod  o f  1 year i n  
sending to the Regist rar  any fee,  no t i ce ,  
statement, r e t u r n  or document requi red by t h i s  
Par t ,  

( b )  sends a no t i ce  to the Regist rar  under 
subsect ion (41, or the Regist rar  has reasonable 
grounds to be l ieve  that  the ex t r a -p rov i nc i a l  
non -p ro f i t  corpora t ion  has ceased to c a r r y  on 
a c t i v i t i e s  i n  Alber ta,  

( c )  i s  d issolved,  

( d l  does not c a r r y  out an undertaking g iven i n  
accordance w i t h  the regu la t ions ,  



( e )  does not comply w i t h  a  d i r e c t i o n  o f  the 
Regist rar  under sec t ion  159(2) ,  or 

( f )  otherwise contravenes t h i s  Pa r t .  

( 2 )  The Regist rar  s h a l l  not cancel the r e g i s t r a t i o n  
o f  an ex t ra -p rov inc ia l  non -p ro f i t  corpora t ion  under 
subsection ( 1 )  u n t i l  

.. 
( a )  he has g iven a t  least  120 days' no t i ce  o f  the 
proposed cance l la t i on ,  together w i t h  h i s  reasons, 

( i) t o  the ex t r a -p rov i nc i a l  non -p ro f i t  
corpora t ion  by  ma i l  addressed t o  i t s  head 
o f f i c e ,  and 

(ii) t o  i t s  a t to rney f o r  serv ice  i n  
accordance w i t h  sec t ion  158(2) o r  165 

( b )  he has publ ished a  no t i ce  o f  the proposed 
cance l l a t i on  i n  The A lber ta  Gazette, and 

( c )  no appeal i s  comnenced under sec t ion  132 o r ,  
i f  an appeal has been comnenced, i t  has been 
d iscont inued or the Reg is t ra r ' s  dec is ion  i s  
confirmed on the appeal. 

( 3 )  The Regist rar  may r e i n s t a t e  the r e g i s t r a t i o n  of 
an ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  tha t  was 
cancel led under subsection ( 1  ) ( a )  on the rece ip t  by the 
Regist rar  o f  the fee, no t i ce ,  statement, r e t u rn  or 
document requ i red  t o  be sent t o  him and of the 
prescr ibed reinstatement fee. 

( 4 )  An ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  t ha t  
ceases t o  c a r r y  on a c t i v i t i e s  i n  Alber ta sha l l  send a  
no t i ce  t o  tha t  e f f e c t  t o  the Reg is t rar .  

Reinstatement of r e g i s t r a t i o n  

163(1) Subject t o  sec t ion  159, on the reinstatement o f  
the r e g i s t r a t i o n  of an ex t ra -p rov inc ia l  non -p ro f i t  
corpora t ion  pursuant t o  sec t ion  162(3) ,  the Regist rar  
sha l l  issue a  new c e r t i f i c a t e  o f  r e g i s t r a t i o n  i n  the 
prescr ibed form. 

( 2 )  The cance l la t i on  o f  the r e g i s t r a t i o n  o f  an 
ex t r a -p rov i nc i a l  non-p ro f i t  corpora t ion  does not a f f e c t  
i t s  l i a b i l i t y  f o r  i t s  ob l i ga t i ons .  

D i v i s i o n  2 

In format ion  

Use of name 



164 An ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  s h a l l  
set out i t s  name i n  l e g i b l e  characters i n  o r  on a l l  
con t rac ts ,  invoices,  negot iab le instruments and orders 
f o r  goods or serv ices issued or  made by or on behal f  o f  
the ex t r a -p rov i nc i a l  non -p ro f i t  corpora t ion  i n  the 
course o f  c a r r y i n g  on a c t i v i t i e s  i n  A lber ta .  

Rules re: a t to rney  for serv i ce  

165(1)  I f  an at torney o f  an ex t r a -p rov i nc i a l  
non -p ro f i t  corpora t ion  d ies  or res igns  o r  h i s  
appointment i s  revoked, the ex t r a -p rov i nc i a l  n o n - p r o f i t  
corpora t ion  s h a l l  f o r t h w i t h  send to the Regist rar  an 
appointment i n  the prescr ibed form o f  an i nd i v i dua l  as 
i t s  a t to rney  f o r  serv ice,  and the Regist rar  s h a l l  f i l e  
the appointment. 

(2) An ex t ra -p rov i nc i a l  non -p ro f i t  corpora t ion  may, 
i n  the prescr ibed form, appoint an i nd i v i dua l  as i t s  
a l t e r n a t i v e  a t to rney i f  

( a )  tha t  i nd iv idua l  i s  a member o f  a par tnersh ip  
of which the a t to rney i s  a l so  a member, o r  

( b )  t ha t  i nd iv idua l  i s  an ass is tan t  manager o f  
the ex t ra -p rov inc ia l  n o n - p r o f i t  corpora t ion  and 
the a t to rney i s  the manager for Alber ta o f  the 
ex t r a -p rov i nc i a l  n o n - p r o f i t  corpora t ion .  

(3) An ex t ra -p rov inc ia l  n o n - p r o f i t  corpora t ion  s h a l l  
send t o  the Regist rar  

( a )  each appointment by i t  o f  an a l t e r n a t i v e  
a t to rney , and 

( b )  i f  the a l t e r n a t i v e  a t to rney  d ies  or res igns 
or h i s  appointment i s  revoked, a no t i ce  t o  t ha t  
e f f e c t ,  

and the Regist rar  s h a l l  f i l e  the  appointment o r  no t i ce ,  
as the case may be. 

( 4 )  An a t to rney fo r  an ex t r a -p rov i nc i a l  non -p ro f i t  
corpora t ion  who intends to res ign  s h a l l  

( a )  g i v e  not less  than 60 days' n o t i c e  t o  the 
ex t r a -p rov i nc i a l  non -p ro f i t  co rpora t ion  a t  i t s  
head o f f  i c e ,  and 

( b )  send a copy of the n o t i c e  t o  the Reg is t ra r ,  
who s h a l l  f i l e  i t .  

( 5 1  An a t to rney sha l l  f o r t h w i t h  send the Regist rar  a 
no t i ce  i n  the prescr ibed form o f  any change o f  the 
a t to rney 's  address, and the Reg is t rar  s h a l l  f i l e  the 
no t i ce .  

( 6 )  An ex t ra -p rov inc ia l  non -p ro f i t  corpora t ion  s h a l l  



ensure tha t  the address o f  i t s  a t to rney i s  an o f f i c e  
t ha t  i s  

( a )  accessib le t o  the p u b l i c  dur ing  normal 
business hours, and 

( b )  r e a d i l y  i d e n t i f i a b l e  f r o m  the address or 
other desc r i p t i on  g iven i n  the no t i ce  r e fe r red  to 
i n  subsection ( 5 )  or the appointment r e f e r r e d  t o  
i n  sec t ion  1 5 8 ( 2 ) ( c ) .  

( 7 )  A no t i ce  o r  document requ i red  or permi t ted  by law 
to be sent or served i n  A lber ta  to o r  on an 
ex t r a -p rov i nc i a l  non-p ro f i t  corpora t ion  may be 

( a )  de l i ve red  t o  i t s  a t to rney  or a l t e r n a t i v e  
a t to rney according t o  the Reg is t ra r ' s  records, o r  

( b )  de l i ve red  or  sent by reg is te red  ma i l  t o  the 
address, according t o  the Reg is t ra r ' s  records, o f  
i t s  a t to rney .  

( 8 )  A no t i ce  o r  document sent by  reg is te red  mai l  t o  
the  a t to rney ' s  address i n  accordance w i t h  subsect ion 
( 7 )  (b )  s h a l l  be deemed t o  be received o r  served a t  the 
t ime i t  would be de l ivered i n  the ord inary  course o f  
m a i l ,  unless there  are reasonable grounds f o r  b e l i e v i n g  
t ha t  the a t to rney  d i d  not rece ive  the no t i ce  or 
document a t  t h a t  time or at  a l l .  

( 9 )  An i nd i v i dua l  whose appointment as an a t to rney  or 
a l t e r n a t i v e  a t to rney  o f  an ex t r a -p rov i nc i a l  non -p ro f i t  
corpora t ion  i s  f i l e d  w i t h  the Regist rar  under the 
Companies Act o r  the Business Corporations Act on the 
coming i n t o  f o r ce  o f  t h i s  Act i s  deemed t o  be i t s  
a t to rney  or  a l t e r n a t i v e  a t to rney ,  as the case may be, 
for the purposes o f  t h i s  Act .  

Notice of changes 

166(1)  A r eg i s t e red  ex t r a -p rov i nc i a l  non -p ro f i t  
corpora t ion  s h a l l  send t o  the Regist rar  

( a )  a copy o f  each amendment t o  i t s  char te r  
w i t h i n  1 month a f t e r  the e f f e c t i v e  date of the 
amendment, v e r i f i e d  i n  a manner s a t i s f a c t o r y  t o  
the Reg is t rar ,  

( b )  i f  the amendment t o  the char ter  e f f e c t s  a 
change i n  the name under which the 
ex t ra -p rov inc ia l  non -p ro f i t  corpora t ion  i s  
reg is te red ,  documents r e l a t i n g  t o  corporate names 
that  a re  prescr ibed by the regu la t ions ,  and 

( c )  a n o t i c e  i n  the prescr ibed form o f  any change 
i n  

( i )  the address of i t s  head o f f i c e  i n  or 



outside Alberta, or 

(ii) the membership of  i t s  board o f  
d i rec to rs ,  board of  management or other 
governing body, 

w i th in  1 month a f te r  the e f fec t i ve  date of  the 
change, 

and the Registrar shal l  f i l e  the copy or the not ice,  as 
the case may be. 

( 2 )  A no t i ce  sent t o  the Registrar pursuant t o  
subsection ( l ) ( c ) ( i i )  shal l  contain the address and 
occupation o f  each new member of  the board o f  d i rectors  
or governing body. 

( 3 )  An ext ra-prov inc ia l  non-prof i t  corporation i s  not 
required t o  send a not ice under subsection ( l ) ( c )  i f  

( a )  the e f fec t i ve  date o f  the change occurs i n  
i t s  anniversary month or the month fol lowing, and 

( b )  the change i s  re f lec ted  i n  the annual re turn 
required t o  be f i l e d  under sect ion 169( 1 ) .  

( 4 )  I f  the amendment t o  i t s  charter e f fec ts  a change 
i n  the name under which the ext ra-prov inc ia l  non-prof i t  
corporation i s  registered, the Registrar,  on f i l i n g  the 
copy o f  the amendment under subsection ( l ) ( a ) ,  sha l l  
issue a c e r t i f i c a t e  o f  amendment o f  reg i s t ra t i on  i n  the 
prescribed form and change h i s  records accordingly. 

Notice o f  amalgamation 

167(1) A registered extra-provincia l  non-prof i t  
corporation sha l l  send t o  the Registrar 

( a )  a copy o f  any instrument e f fec t i ng  an 
amalgamation o f  the ext ra-prov inc ia l  non-prof i t  
corporat ion wi th  1 or more other extra-provincia l  
non-prof i t  corporations, 

( b )  a copy o f  t h e  amalgamation agreement, i f  any, 
and 

( c )  a statement i n  the prescribed form re la t i ng  
t o  the amalgamated extra-provincia l  non-prof i t  
corporat ion and the documents re fer red t o  i n  
section 158(2), 

w i th in  1 month a f te r  the e f fec t i ve  date o f  the 
amalgamation. 

( 2 )  On receiv ing the documents referred to  i n  
subsection ( 1 1 ,  the Registrar shal l  f i l e  them and issue 
a new c e r t i f i c a t e  o f  reg i s t ra t i on  o f  the amalgamated 
ext ra-prov inc ia l  non-prof i t  corporation. 



Notices re :  l i qu ida t i on  

168(1) I f  l i qu ida t i on  proceedings are comnenced i n  
respect o f  a registered extra-provincia l  non-prof i t  
corporation, the extra-provincia l  non-prof i t  
corporation, o r ,  i f  a l iqu idator  i s  appointed, the 
l i qu ida to r ,  

( a )  shal l  send to  the Registrar fo r thwi th  af ter  
the comnencement o f  those proceedings a not ice 
showing that the proceedings have comnenced and 
the address o f  the l iqu ida tor ,  i f  one i s  
appointed, and 

( b )  shal l  send t o  the Registrar fo r thwi th  af ter  
the completion o f  those proceedings, a re turn 
re la t i ng  t o  the l iqu idat ion.  

( 2 )  The Registrar sha l l  

( a )  on receiv ing a not ice under subsection 
( l ) ( a ) ,  f i l e  i t  and publ ish a not ice respecting 
the l iqu ida t ion  i n  The Alberta Gazette, and 

( b )  on receiv ing a re turn under subsection 
( l ) ( b ) ,  f i l e  i t  and cancel the reg is t ra t i on  o f  the 
ext ra-prov inc ia l  non-prof i t  corporation for thwi th  
a f te r  the expi ra t ion o f  3 months fo l lowing the 
date of  f i l i n g  o f  the re turn.  

( 3 )  The l iqu idator  o f  a registered extra-provincia l  
non-prof i t  corporat ion sha l l  send t o  the Registrar a 
no t ice  of  any change i n  h i s  address w i th in  1 m n t h  
a f t e r  the e f f ec t i ve  date o f  the change, and the 
Registrar shal l  f i l e  the not ice.  

Annual re turn 

169( 1 )  A registered extra-provincia l  non-prof i t  
corporat ion sha l l ,  i n  each year on or before the las t  
day o f  the month imnediately fo l lowing i t s  anniversary 
month, send t o  the Registrar a re tu rn  i n  the prescribed 
form, and the Registrar shal l  f i l e  i t .  

( 2 )  Where a registered extra-provincia l  non-prof i t  
corporation has, i n  a year to which a re tu rn  referred 
t o  under subsection ( 1 )  re la tes,  

( a )  so l i c i t ed  money from the publ ic ,  or 

( b )  received a grant or s imi lar  f inanc ia l  
assistance from a Canadian municipal, prov inc ia l  
or federal government or from an agency of  a 
Canadian municipal, prov inc ia l  or federal 
government 

the re turn sha l l  be accompanied by f inanc ia l  statements 
i n  the prescribed form i n  respect o f  that year. 



Division 3 

Genera 1 

Registrar's ce r t i f i ca te  

170(1) The Registrar may furnish any person with a 
ce r t i f i ca te  that an extra-provincial non-profit 
corporation has sent to the Registrar a document 
required to be sent to  him under th is  Act. 

( 2 )  A ce r t i f i ca te  purporting t o  be signed by the 
Registrar and stat ing that a named extra-provincial 
non-profit corporation was or was not registered on a 
specified day or during a specified period, i s  
admissible i n  evidence as prima facie proof of the 
facts stated i n  i t  without proof of  the Registrar's 
appointment or signature. 

Va l id i ty  of acts 

171 No act of  an extra-provincial non-profit 
corporation, including any transfer of property to  or 
by an extra-provincial non-profi t  corporation, i s  
inva l id  by reason only 

( a )  that the act or transfer i s  contrary to or 
not authorized by i t s  charter or internal 
regulations or any law of the ju r isd ic t ion  i n  
which i t  i s  incorporated, or 

( b )  that the extra-provincial non-profit 
corporation was not then registered. 

Effect of  non-registration 

172(1) An extra-provincial non-profi t  corporation i s ,  
while unregistered, not capable of comnencing or 
maintaining any action or other proceeding i n  any court 
i n  Alberta i n  respect of  any contract made i n  the 
course of  carrying on ac t i v i t i es  i n  Alberta while i t  
was unregistered. 

( 2 )  I f  an extra-provincial non-profi t  corporation i s  
not registered a t  the t i m e  i t  comnences an action or 
proceeding referred t o  i n  subsection ( 1 )  but becomes 
registered afterward, the action or proceeding may be 
maintained as i f  i t  had been registered before the 
comnencement of the action or proceeding. 

Offence 

173 A person who contravenes th is  Part i s  gu i l t y  o f  
an offence and l i ab le  to  a f ine of not more than $5000. 



PART 23 

CONSEQUENTIAL AND COMMENCEMENT 

Amends RSA 1980 c. C-20 

174 The Companies Act i s  amended 

( a )  by d e l e t i n g  from sect ion  2 . 1  the words 
"except under Part  9 " ,  and 

( b )  by repea l ing  P a r t  9 .  

Amends SA 1981, c. B-15 

175 The Business Corporations Act i s  amended by 
adding the f o l l ow ing  a f t e r  sec t ion  265(1) ( a ) :  

( a .  I) an ex t ra -p rov inc ia l  non-pro f i  t corpora t ion  
requ i red  t o  be reg is te red  under the Incorporated 
Associat ion Act ,  

Repeals RSA 1980 c.  S-18 

176 The Soc ie t ies  Act i s  repealed. 

Coming into force 

177 This Act comes i n t o  fo rce  on Proclamation 



APPENDIX A 

MEMORANDUM 

ANTI -DISCRIMINATION LEGISLATION 

1 .  Purpose o f  memorandum 

This memorandum w i l l  address the fo l l ow ing  quest ions: 

( a )  whether sec t ion  40 o f  the Judicature Act,  R S A  1980 
c .  J-1,  requ i res  a soc ie ty  incorporated under the 
Soc ie t ies  Act, or any non -p ro f i t  corpora t ion ,  t o  admit 
marr ied and unmarried members o f  bo th  sexes, and 

( b )  whether the proposed Incorporated Associat ions Act 
should p r o h i b i t  incorporated associat ions f r o m  
d i sc r im ina t i ng  i n  the admission o f  members on the 
grounds o f  sex, marriage or any other  grounds. 

2 .  E f f e c t  o f  Judicature Act sec t ion  40 

A .  Terms 

Sect ion 40 of the Judicature Act reads as fo l lows:  

40 A person s h a l l  not be d i s q u a l i f i e d  by  sex or  
mar r i age 

( a )  from the exerc ise  o f  a p u b l i c  func t ion ,  

( b )  from being appointed to or  ho ld ing  a 
c i v i l  or j u d i c i a l  o f f i c e  or post ,  

( c )  from enter ing  or assuming or ca r ry ing  on 
a c i v i l  profess ion or vocat ion,  o r  

(d l  f o r  admission t o  an incorporated 
soc ie ty .  

Before consider ing whether sec t ion  40 requi res a non -p ro f i t  

soc ie ty  or corpora t ion  t o  admit married and unmarried members o f  

both sexes, we w i l l  o u t l i n e  some o f  the l e g i s l a t i v e  h i s t o r y  o f  

the sec t ion .  



B.  History 

( 1 )  Alberta 

The predecessor o f  Section 40 was f i r s t  enacted i n  Alberta 

as the Sex D isqua l i f i ca t ion  (Removal) Act, 1930, which read as 

fol lows: 

1 .  This Act may be c i t ed  as "The Sex 
D isqua l i f i ca t ion  (Removal) Act, 1930." 

2 . - - ( I )  A person shal l  not be d i squa l i f i ed  
by sex or marriage from the exercise o f  any 
pub l i c  funct ion, or from being appointed t o  
or holding any c i v i l  or j ud i c i a l  o f f i c e  or 
post ,  or from entering or assuming or 
carry ing on any c i v i l  profession or vocation, 
o r  fo r  admission t o  any incorporated society. 

( 2 )  The provisions o f  t h i s  Act sha l l  
have e f fec t  as from the f i r s t  day o f  
September, one thousand, nine hundred and 
f i v e .  

The prov is ion was carr ied through from one rev is ion  o f  the 

Alberta statutes to another u n t i l  1980, when i t  was transferred 

t o  the Judicature Act. 

( 2 )  The United Kingdom 

I n  1919, the United Kingdom enacted the Sex D isqua l i f i ca t ion  

(Removal) Act, the relevant par t  o f  which i s  as fo l lows: 

1 .  A person shal l  not be d i squa l i f i ed  by 
sex or marriage from the exercise of  any 
pub l i c  function, or from being appointed t o  
o r  holding any c i v i l  or j ud i c i a l  o f f i c e  or 
post ,  or from entering or assuming or 
carry ing on any c i v i l  profession or vocation, 
o r  fo r  admission t o  any incorporated society 
(whether incorporated by Royal Charter or 
otherwise),  . . . .  
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The 1930 Alberta s ta tu te reproduced verbatim that  par t  of  

section 1 o f  the United Kingdom statute,  except the par t  i n  

brackets. I t  may be in fer red from th i s  that i t  was copied from 

the United Kingdom statute d i r e c t l y  or i nd i r ec t l y .  We th ink that 

an examination o f  the debates on the United Kingdom b i l l  i s  

i ns t ruc t i ve .  

I n  1919 and preceding years, there had been a great deal o f  

controversy over the r i gh t s  o f  women. This had resulted i n  the 

franchise being opened t o  them. I t  had also resulted i n  acute 

fee l ing  about the d i s a b i l i t i e s  which the c o m n  l a w  imposed upon 

women i n  general and upon married women i n  pa r t i cu la r .  The 1919 

Act was the United Kingdom government's response t o  t h a t  feel ing.  

The b i l l  which became the Act was adopted f i r s t  by the House 

o f  Lords. Lord Birkenhead, the Lord Chancellor, p i l o t ed  the b i l l  

through the Lords. He gave the purpose of  the b i l l  as being " t o  

remove such obstacles as prevent the appointment o f  women t o  

publ ic  o f f i ces  and the f u l f i l lmen t  by them o f  publ ic  funct ions". 

A t  i t s  inception, therefore, there was no suggestion that the Act 

was t o  a f fec t  p r iva te  a c t i v i t i e s  i n  any way, and, indeed, the 

b i l l ,  when i t  was introduced, d i d  not contain the reference to 

"any incorporated society" which appears i n  section 1 .  

Nor was the reference t o  "any incorporated society" i n  the 

b i l l  when the Lords gave i t  second reading. Lord Birkenhead 

introduced i t  i n  comnittee as a government amendment. His 

explanation was that i t  was " t o  put down a point  which had been 

taken by ce r ta in  persons interested i n  t h i s  question i n  

Edinburgh". The point which had been taken was " that  the words 

o f  the B i l l  would not ensure the admission of  women t o  cer ta in  
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incorporated professional societ ies,  such as the Faculty of  

Actuaries and the Society o f  Accountants i n  Edinburgh. "The 

words", Lord Birkenhead said, " w i l l ,  o f  course, allow the 

admission o f  women to s imi lar  English soc ie t ies" .  I t  i s  clear 

from t h i s  that the in ten t ion  o f  Lord Birkenhead, which for  t h i s  

purpose was the in tent ion o f  the House o f  Lords, i n  proposing the 

amendment, was merely to  perfect the removal of the 

d i squa l i f i ca t i on  o f  women from carrying on some professions and 

vocations, and that he meant the words "any incorporated society" 

t o  re fe r  t o  incorporated societ ies o f  the professions. 

The Comnons took a s l i g h t l y  d i f f e ren t  view of the reference 

t o  "incorporated soc ie t ies" .  This was apparent i n  the discussion 

o f  an amendment which was to  the e f fec t  that i f  an "incorporated 

society" i n  receipt  o f  government assistance "disregards" the 

s ta tu te ,  the government would have a d iscret ion to withhold the 

assistance u n t i l  the society comes i n t o  compliance by admitt ing 

duly qua l i f i ed  women. The mover o f  the amendment re fer red to  

"Royal soc ie t ies" ,  and the assumption which pervaded the debate 

on the amendment was that "incorporated soc ie t ies"  meant learned 

soc ie t ies,  pa r t i cu l a r l y  Royal soc ie t ies.  "The members o f  these 

learned soc ie t ies" ,  said the So l i c i t o r  General who p i l o t ed  the 

B i l l  through the Comnons, "are elected because they are 

thoroughly qua l i f i ed  and add d i s t i n c t i on  t o  the society" .  He 

refer red t o  the in tent ion o f  the B i l l  " tha t  women should now have 

the opportunity of  becoming members of  these learned soc ie t ies" .  

The So l i c i t o r  General's reasons for  re jec t ing  the amendment 

ind icate that the s ta tu te i t s e l f  d i d  not require a society to  

admit a woman member: the e f fec t  o f  h i s  statement was that i f  i t  

turned out that the learned societ ies d i d  not admit qua l i f i ed  
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women, Parliament would take f u r t he r  ac t i on  by another B i l l  t o  

ensure tha t  they d i d  so. 

I t  seems c lea r  from a l l  t h i s  that  the United Kingdom 

Parliament d i d  no t ,  by  enact ing the 1919 s t a t u t e ,  in tend t o  enact 

a n t i - d i s c r i m i n a t i o n  l e g i s l a t i o n  w i t h  respect t o  p r i v a t e  

associat ions or  soc i e t i es .  

C .  I n t e r p r e t a t i o n  

( 1 )  "Any incorporated soc ie ty"  

We now t u r n  to the quest ion whether Judicature Act sec t ion  

40 requ i res  any non -p ro f i t  corpora t ion  i n  Alber ta t o  admit 

members without d i sc r im ina t i on  on grounds o f  sex o r  marr iage. 

The United Kingdom l e g i s l a t i v e  h i s t o r y  which we have 

descr ibed s t rong ly  suggests tha t  the sec t ion  appl ies o n l y  t o  

soc i e t i es  which have a  s p e c i f i c a l l y  p u b l i c  aspect t o  them - -  

soc ie t i es  involved i n  the p r a c t i c e  of profess ions and learned 

soc ie t i es .  While the i n t e n t i o n  of United Kingdom l e g i s l a t o r s  i n  

1919 cannot au tomat ica l ly  be a t t r i b u t e d  to A lber ta  l e g i s l a t o r s  

e i t h e r  i n  1930 or 1987, i t  seems l i k e l y  tha t  the 1930 Alber ta 

l e g i s l a t o r s  who copied the United Kingdom l e g i s l a t i o n  some 1 1  

years a f t e r  i t s  enactment had some understanding o f  the p o l i t i c a l  

and legal  background against which the 1919 s t a t u t e  was enacted, 

and had s im i l a r  i n ten t ions .  There i s  no reason t o  impute t o  them 

an unth ink ing  des i re  t o  copy the United Kingdom l e g i s l a t i o n  w i t h  

no understanding o f  what that  l e g i s l a t i o n  meant and was intended 

t o  accomplish. 
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I t  w i l l  be seen t ha t  the other th ings  mentioned i n  the Sex 

D i s q u a l i f i c a t i o n  (Removal) Ac t ,  1930, and sec t ion  40 o f  the 

Judicature - -  the exerc ise  o f  o f f i c e ,  appointment t o  a c i v i l  or 

j u d i c i a l  o f f i c e  or pos t ,  e n t r y  t o  c i v i l  professions and vocat ions 

- -  a l l  have s p e c i f i c a l l y  p u b l i c  aspects r e l a t e d  t o  p u b l i c  law. 

I t  would be su rp r i s i ng  t o  f i n d  tha t  the Leg is la tu re  had inc luded 

i n  the same l i s t  a reference t o  one k i n d  o f  p r i v a t e  lega l  e n t i t y  

bu t  not to o ther  k inds  nor t o  unincorporated e n t i t i e s .  Fur ther ,  

i f  the term i s  not r e s t r i c t e d  t o  the k i n d  o f  " incorporated 

soc ie ty "  which the Uni ted Kingdom Parliament had i n  mind, there 

cou ld  be considerable doubt about what "an incorporated soc ie ty "  

would inc lude.  We do not  t h i n k  tha t  sec t ion  40 o f  the Judicature 

Act appl ies t o  p r i v a t e  soc ie t i es  incorporated under the Soc ie t ies  

Act or t o  n o n - p r o f i t  companies incorporated under the Companies 

Act,  and we do not t h i n k  tha t  i t  would apply t o  associat ions 

incorporated under the proposed Incorporated Associations Act.  

I t  seems s i g n i f i c a n t  t ha t  the Leg is la ture  enacted the Sex 

D i s q u a l i f i c a t i o n  (Removal) Act ,  1930, o n l y  a few months a f t e r  the 

Jud i c i a l  Cornnittee o f  the P r i v y  Council  had issued i t s  dec is ion  

i n  Edwards v .  At torney General [ I9301 A . C .  124 i n  which i t  he ld  

tha t  women are "persons" who are q u a l i f i e d  t o  be sumnoned by the 

Governor General t o  the Senate o f  Canada. I t  seems appropr ia te  

t o  i n f e r  t ha t  the Leg is la tu re ,  i n  enact ing the Sex 

D i s q u a l i f i c a t i o n  (Removal) Act,  was responding to  a general  

f e e l i n g  o f  the t imes. The long t i t l e  o f  the Act ( "An Act 

Respecting the Removal of Sex D i s q u a l i f i c a t i o n " )  i s  a t  leas t  

consis tent  w i t h  the suggestion tha t  i t  was intended t o  ensure 
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tha t  the legal  d i s q u a l i f i c a t i o n s  and d i s a b i l i t i e s  which the 

general law had long imposed upon women would have no f u r t he r  

e f f e c t  i n  A lber ta .  

I n  1930, l ega l  d i s q u a l i f i c a t i o n s  and d i s a b i l i t i e s  were an 

important issue and t h e i r  removal was an important p o l i c y  

ob jec t i ve .  However, the law had not then advanced t o  the po in t  

o f  p r o h i b i t i n g  ac tua l  d i s c r im ina t i on  by  i nd i v i dua l s  against 

i nd i v i dua l s  on grounds o f  sex, race,  colour and creed. I t  i s  no t  

apparent tha t  there was any reason f o r  the A lber ta  Leg is la tu re  t o  

s i n g l e  out incorporated soc ie t i es  - -  whatever tha t  term might be 

in te rp re ted  t o  inc lude - -  as ob jec ts  of a n t i - d i s c r i m i n a t i o n  

l e g i s l a t i o n ,  p a r t i c u l a r l y  s ince the a c t i v i t i e s  o f  many 

incorporated soc ie t i es  are o f  k inds which are not usua l l y  

included i n  an t i - d i s c r im ina t i on  l e g i s l a t i o n  even today. 

Sect ion 40 o f  the Judicature Act does not conta in  any 

l e g i s l a t i v e  comnand, that  i s  t o  say, i t  does not comnand any 

person to do o r  no t  t o  do something. This may be contrasted w i t h  

the s t r uc tu re  of the an t i - d i s c r im ina t i on  prov is ions  of the 

I n d i v i d u a l ' s  Rights Pro tec t ion  Act, which g ives  s p e c i f i c  

d i r e c t i o n s  t o  s p e c i f i c  classes - -  employers and landlords being 

the most important - -  not t o  engage i n  c e r t a i n  k inds o f  conduct 

towards other  persons by  reason o f  race, r e l i g i o u s  b e l i e f s ,  

co lou r ,  sex, e t c .  We see no reason to i n t e r p r e t  sec t ion  40 as 

g i v i n g  a comnand which i s  not there .  This i s  p a r t i c u l a r l y  so i n  

view of the a l t e r n a t i v e  and sens ib le  i n t e r p r e t a t i o n  which i s  

ava i lab le ,  namely, tha t  the sec t ion  means what i t  says and merely 

removes d i s q u a l i f i c a t i o n s  or d i s a b i l i t i e s  imposed by l a w .  



( 3 )  Subsequent p r a c t i c e  

I t  has n o t ,  so f a r  as we know, been suggested over the years 

that  the Imperial  Order, Daughters o f  the Empire, the Women's 

I n s t i t u t e s ,  the YMCA and the YWCA,  men's and women's lodges, or 

men's and women's u n i v e r s i t y  f r a t e r n i t i e s  have acted i l l e g a l l y  i n  

accept ing members o f  on ly  one sex. Suggestions tha t  i t  i s  wrong 

f o r  p r i v a t e  clubs t o  exclude one sex are o f  comparat ively recent 

o r i g i n  and suggestions tha t  i t  might be i l l e g a l  are more recent 

s t i l l .  Acquiescence i n  i l l e g a l i t y  does not usua l l y  render the 

i l l e g a l i t y  l ega l ,  bu t  the acquiescence o f  soc ie ty  i n  so 

widespread and s i g n i f i c a n t  a p r a c t i c e  for over h a l f  a century i s  

c e r t a i n l y  some evidence tha t  the p r a c t i c e  i s  not regarded as 

i l l e g a l  and may even be some evidence tha t  i t  i s  no t  i l l e g a l .  

( 4 )  Conclusions about sec t ion  40 

I t  does not  appear tha t  sec t ion  40 o f  the Judicature Act 

app l ies  t o  p r i v a t e  soc ie t i es  incorporated under the Societ ies Act 

or s i m i l a r  bodies incorporated under other  l e g i s l a t i o n .  I t  does 

not appear tha t  sec t ion  40 p r o h i b i t s  a p r i v a t e  soc ie ty  or  s im i l a r  

body from re fus i ng  t o  admit members on the grounds of sex or  

m a r i t a l  s t a tus .  

3 .  Whether the proposed Incorporated Associations Act should 
inc lude  a n t i - d i s c r i m i n a t i o n  prov is ions  

I t  i s  not our func t ion  i n  t h i s  p r o j e c t  t o  express any 

op in ion  upon the d e s i r a b i l i t y  o r  otherwise o f  an t i - d i s c r im ina t i on  

l e g i s l a t i o n .  We doubt tha t  A lber ta  soc ie ty  i s  ready t o  say tha t  

women or business women, male sec re ta r ies  or  nurses, o r  s i ng le  

people, cannot associate t o  discuss and act upon mat ters o f  



22 1 

spec i f i c  in te res t  t o  them. We doubt that i t  i s  ready t o  require 

organizations such as the Imperial Order, Daughters o f  the 

Enpire, Women's I ns t i t u t es ,  the Boy Scouts and the G i r l  Guides, 

and f r a t e rn i t i e s ,  t o  admit members of  the opposite sex and t o  

admit both married and unmarried people. Bearing i n  mind that 

d iscr iminat ion on grounds of  race, r e l i g i o n  and colour i s  now 

customarily deal t  w i th  along wi th discr iminat ion on grounds o f  

sex, we doubt that Alberta society i s  ready t o  say that ethnic 

groups must admit members o f  other ethnic groups or that church 

organizations must admit members o f  other churches. 

But i f  Alberta society i s  ready for extended 

ant i -d iscr iminat ion leg is la t ion ,  e i ther i n  general or i n  

connection w i th  the operation o f  f a c i l i t i e s  which are not open to  

the publ ic ,  we th ink  that the place for  the extended 

ant i -d iscr iminat ion leg is la t ion  i s  i n  the ex i s t i ng  

ant i -d iscr iminat ion statute,  that i s ,  i n  the Ind iv idua l ' s  Rights 

Protect ion Act. I f  that i s  done, ant i -d iscr iminat ion l eg i s la t i on  

can be kept as a coherent whole, and i t  can be made to  apply to  

a l l  organizat ions, whether incorporated under the proposed 

Incorporated Associations Act or some other statute,  and, indeed, 

whether incorporated or not .  

The proposed Incorporated Associations Act should so far as 

possible r e s t r i c t  i t s e l f  t o  incorporat ion and i t s  necessary 

consequences. We do not th ink that i t  i s  an appropriate vehic le 

fo r  a  broad and general socia l  po l i cy  which has nothing t o  do 

w i th  incorporat ion machinery and which should apply to  an 

organization whatever the legal form of  that organization. 
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