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PREFACE 

Th i s  report  i s  i n  substance a reissue i n  updated form o f  our 

Report 20, Status of Children. Report 20 had t w o  p r inc ipa l  

purposes. One was to give the equal i ty before the law to all 

chi ldren, whether born inside or outside wedlock. The second was 

to  provide a legal framework which would encourage fathers of 

chi ldren born outside wedlock to  establ ish and maintain 

father-chi ld relat ionships with the i r  chi ldren. 

We are issuing t h i s  Report 45 i n  order t o  carply wi th  a 

r e c m n d a t i o n  made by the Legislature's Standlng Cwrmittee on 

t aw  and Regulations. A t  the Fal l  Session o f  1984 the Legislature 

asked the Standing Camnittee to consider and report  upon a number 

of the I n s t i t u t e ' s  reports, of which Report 20 was one. The 

Standing Cwrmittee duly considered Report 20 and reported to the 

Legislature a t  the Spring Session o f  1985. The Standing 

Comnittee approved the pr inc ip les i n  Report 20 but recommended 

that the I n s t i t u t e  be requested to  submit a report t o  the 

Government respecting the changes i n  the l aw  since Report 20 was 

f i r s t  issued. 

The m s t  important legal change which has occurred since we 

issued Report 20  1s the adoption of the Canadian Charter of 

Rights and Freedoms. The Charter's p r i nc ip le  of equal i ty  before 

the law i s  the p r i nc ip le  which animated Report 20 ,  end i t  

therefore, i n  our opinfon, supports our p r inc ipa l  recwrmendations 

and may even require that something l i k e  them be adopted. The 

aboljtion of d iscr iminat ion aga ins t  chi ldren based upon the 

marftal  s ta tus  of thelr parents and the provision of a rat ional  

framework For the recqn l t ion  of parent-child relat ionships 
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would, we think, transform the l a w  i n  conformity w i t h  the s p i r i t  

of the Charter and a l s o  i n  conformity wi th  the spirit of  c m n  

fairness and just ice.  We think that our incidental  p rap~sa ls  

also conform to  the s p i r i t  of the Charter and w i l l  be found to  be 

j u s t i f i e d  under i t ,  

The other changes which have occurred In  the law i n  the 

intervening years affect s m  of the detatT i n  Report 20, They 

do not a f f e c t  the pr inc ip les  upon which i t  was based. We think 

that the m s t  helpfu l  course of act ion we can fo l low t s  to issue 

a rev is ion of  Report 20 which includes a l l  of the o r i g ina l  text 

which i s  s t i l l  applicable and accurate and which shows the 

revisions which we have made. This i s  that rev is ion.  I n  general 

t h i s  Report 45 amends Report 20  only where a change i n  the law 

has made amendment necessary. We have, however, made a few 

addit ional changes i n  the de ta i l  of our or ig ina l  r e c m n d a t i o n s  

to take advantage of la te r  thinking on the subject .  A T 1  changes 

made i n  the o r i g ina l  r e c m n d a t i o n s  have been underlined where 

the r e c m n d a t i o n s  appear i n  the t e x t  of Report 45 and also 

where they appear i n  the L i s t  of Recmnda t ions  which we have 

inserted a t  the end of t he  text of Report 4 5 ,  

We have, however, deleted one subject  frm Report 45.  I t  i s  

the legal parentage of chi ldren born as a resul t  of a r t i f i c i a l  

insemination w i th  semen from a donor. Durfng the Standing 

Cornnittee's consideration ef the repor t  a mwnber of the Standing 

Cwrmittee inquired why we had d e a l t  wi th  the parentage of 

chi ldren born by a r t i f i c i a l  insemination but not w i th  the 

parentage of ch i ldren born by other a r t i f i c i a l  means, Our reason 

was that  when we d id  the work which led to  Report 20 that broader 
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question had not yet e m  to the fore. Upon reflection now, we 

thfnk that I t  would be better i f  the various artificial forms of 

human reproduction were thodght about together. That  would, 

however, involve a great amunt of work and delay--the Dntario 

Law Reform Cmission has recently issued a long and corrplex 

report on the whole subject of artifieal human reproduction--and 

we thought t h a t  we should not delay this revised report dealing 

w i t h  the urgent questions relating to children horn outside 

wedlock. The great questions about human artificial reproduction 

and the parentage of the children born by artifical means will 

have to a w a i t  further study. 

We have not revised or reprduced the d r a f t  legislation 

which we attached to Report 20. We have, however, reproduced and 

attached the original appendices. 



I 

I N T R O D U C T I O N  AND SUMMARY 

The law distinguishes between persons born i n  wedlock and 

persons born out o f  wedlock. The d is t inc t ions  are to  the 

disadvantage of the person born out of wedlock, and we see no 

reason why the law should not do what i t  can to  remove that 

disadvantage. To that end, we w i l l  propose that the legal 

d i s t i nc t i on  between legit imate chi ldren and i l l eg i t ima te  chi ldren 

be done away wi th.  

The law should so far as possible give equal treatment t o  

a l l  chi ldren, but i t  does not fol low that i t  should apply 

precisely the same rules to  chi ldren born out of wedlock as i t  

does to  those born i n  wedlock. I t  recognizes the father and 

mother of a c h i l d  born i n  wedlock as j o in t  guardians o f  the 

ch i l d ,  but we think that i t  i s  not necessarily i n  the best 

interest o f  chi ldren born out of wedlock that that ru le  apply. 

We w i l l  therefore propose that the father and mother be j o in t  

guardians only i f  a stable relat ionship ex is ts  between them at 

the b i r t h  o f  thei r  c h i l d  out o f  wedlock; we w i l l  go on to propose 

that i n  other cases the law continue automatically t o  recognize 

only the mother as guardian, but that i t  allow the father t o  

become a guardian i f  he can show that that arrangement i s  i n  the 

best in terest  of the ch i l d .  

I n  order t o  give e f fec t  t o  the pr inc ip le  of equal treatment 

by the law and to  give e f fec t  to  the p r i nc ip le  that guardianship 

should be conferred only i n  the best in terest  of the c h i l d  we 

w i l l  make a number of recommendations. These w i l l  be that there 

be one status for  a l l  chi ldren; that the legal re lat ionship of 
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c h i l d  and parent be dependent on t he i r  b io log ica l  re la t ionship;  

that ,  w i th  the exception o f  parental guardianship, a l l  r i gh t s  and 

obl igat ions o f  the c h i l d  born out o f  wedlock, o f  a  parent, or o f  

any other person be determined i n  the same way as i f  the c h i l d  

were born i n  wedlock; that the father o f  a  c h i l d  born out o f  

wedlock be a  guardian i f  there i s  a  stable re la t ionsh ip  between 

himself and the c h i l d ' s  mother; and that i n  the absence o f  a  

stable re la t ionsh ip  the father have the r i g h t  t o  be appointed 

guardian by the court i f  the appointment i s  i n  the best in terest  

o f  the ind iv idual  c h i l d  concerned. 

We w i l l  now proceed t o  give some h i s t o r i c a l  and s t a t i s t i c a l  

background against which the law re la t i ng  t o  ch i ld ren  born out o f  

wedlock should be assessed, and w i l l  then give our deta i led 

recomnendations and reasons. 



I I 

H I S T O R Y  OF I L L E G I T I M A C Y  

The basis for the legal d i s t i nc t i on  between legitimacy and 

i l leg i t imacy  i s  h i s t o r i c a l .  However, over the course of h is to ry ,  

the legal pos i t ion  of  an i l l eg i t ima te  c h i l d  has not always 

dovetailed w i th  h i s  social posi t ion.  Although at comnon law an 

i l l eg i t ima te  c h i l d  was f i l i u s  nullius--meaning "no one's sonn--he 

was acceptable as a person to  the feudal community and was not an 

object of  social  disgrace. His major legal d i s a b i l i t y  i n  feudal 

times was h i s  i n a b i l i t y  t o  i nhe r i t  land, a d i s a b i l i t y  

at t r ibutable t o  the fact that cer ta inty  of ownership, and 

therefore of the i den t i t y  of hei rs ,  was fundamental to  the feudal 

land-holding system. Some his tor ians have suggested that the 

i l l eg i t ima te  c h i l d ' s  legal posi t ion might more accurately have 

been described as heres nullius--meaning "no one's h e i r " .  

As the Church became more dominant i n  medieval English 

society, and as i t  became more s t r i c t  i n  i t s  a t t i t ude  toward 

extra-marital sexual relat ionships, the social  posi t ion o f  an 

i l l eg i t ima te  ch i ld - - the  product of  extra-mari tal  

intercourse--deteriorated. With th i s  growing social  r i g i d i t y ,  

the descript ion o f  an i l l eg i t ima te  c h i l d  as "no one's son" took 

on greater meaning. 

At the same time, th is  r e s t r i c t i v e  view o f  the legal 

relat ionships of  an i l l eg i t ima te  c h i l d  had drawbacks i n  that 

there was no person who could be held responsible for maintenance 

of the ch i l d  and the burden f e l l  on the Parish. The Poor Law 

Acts, beginning i n  1576, came to  recognize the re lat ionship o f  

mother and c h i l d  for the purpose of placing the duty of  
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maintenance on her. The duty was probably placed on the mother 

rather than the father because of her more obvious b io logical  

connection wi th the ch i l d .  

The Poor Law Acts d id  not accord any r i gh ts  or special 

standing t o  the re lat ionship ex is t ing between the mother and her 

i l l eg i t ima te  ch i l d .  During the l a t t e r  ha l f  o f  the nineteenth 

century, however, courts of  equity began taking cognizance of  her 

b io logical  re lat ionship to  her ch i l d  and were preferr ing her over 

others i n  custody proceedings, for the benef i t  of the ch i l d .  I n  

Alberta today there ex is ts  a  f u l l  legal re lat ionship between an 

i l l eg i t ima te  c h i l d  and h i s  mother, that i s ,  a  relat ionship which 

para l le ls  the re lat ionship of  a  legit imate c h i l d  to  h i s  mother. 

The law has shown reluctance t o  give simi lar recognit ion t o  

the relat ionship of an i l l eg i t ima te  c h i l d  to  h i s  father.  For 

many years, a  father has been l iab le  to  maintain h i s  i l l eg i t ima te  

c h i l d  under a f f i l i a t i o n  leg is la t ion ;  "An Ordinance Respecting the 

Support of  I l l eg i t ima te  Children" passed i n  1903 ( c .  9 ,  2nd 

Sess. ) so provided for the North West Terr i tor ies and was 

incorporated i n  the law of  Alberta when Alberta became a  province 

i n  1905. His duty i s  simi lar to  the one imposed on the mother 

under the Poor Law Acts and thei r  purpose i s  the same--to re l ieve  

the state of the burden o f  maintaining i l l eg i t ima te  chidren. 

More recent Alberta leg is la t ion  recognizes the relat ionship 

of i l l eg i t ima te  c h i l d  and father for some purposes which are for  

the benef i t  of the ch i l d .  Such leg is la t ion  has largely t o  do 

w i th  the extended provision of maintenance for the ch i l d ,  for 

example, under the Workers' Compensation Act, the Fatal Accidents 

Act, and the Family Relief Act. 
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The father bears the burden of f inancia l  dut ies,  but as yet 

the law does l i t t l e  to  give ef fect  t o  the social re lat ionship 

which may ex is t  or come to  ex is t  between an i l l eg i t ima te  c h i l d  

and h i s  father.  Much o f  th is  report i s  directed toward an 

examination o f  the law having to  do w i th  the re lat ionship o f  

c h i l d  and father,  and of the d e s i r a b i l i t y  o f  changing the law to 

recognize the re lat ionship i f  the change w i l l  resu l t  i n  a  benef i t  

to  the c h i l d  born out o f  wedlock. 

With the h i s to r i ca l  changes i n  the law surrounding the 

i l l eg i t ima te  c h i l d  came changes i n  the language used to  designate 

the ch i l d .  He began as a  bastard, became an i l l eg i t ima te  ch i l d ,  

and now i n  a  further softening of terminology, i s  of ten cal led a  

c h i l d  born out o f  wedlock. I n  t ru th ,  i t  i s  the behaviour of the 

ch i l d ' s  parents which produces the label ,  and we use the phrases 

"unwed mother" and "unwed father" t o  describe parents who are not 

married to each other.  
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INCIDENCE OF I L L E G I T I M A C Y  

An i l l eg i t ima te  c h i l d  i s  i n  general a  c h i l d  whose parents 

are not married t o  each other. However, i f  before the ch i l d ' s  

conception or b i r t h  h i s  parents go through a  ceremony of  marriage 

which one or both of them believed to  be va l i d ,  the c h i l d  i s  

legit imate. I f  h i s  parents marry each other a f te r  h i s  b i r t h ,  o r ,  

i f  he i s  adopted, he becomes legit imate. The i l l eg i t ima te  c h i l d  

may be the of fspr ing of  a  couple cohabiting together i n  a  stable 

relat ionship without marriage--popularly, although inaccurately, 

labelled a  "comnon law" marriage: such a  re lat ionship may ex is t  

because of  some legal impediment standing i n  the way of  marriage, 

or because of a  conscious decision re ject ing marriage. He may be 

the c h i l d  of a  s ingle woman and the product e i ther  of  a  f lee t ing  

a f f a i r  or of a  fu l l -b lown romance. He may be the c h i l d  of  a  

married woman who has engaged i n  sexual re lat ions w i th  a  man not 

her husband, or he may be the product of  a r t i f i c i a l  insemination 

of  a  woman using semen from a  t h i r d  par ty  donor. I n  more bizarre 

cases, he could be born of  a  rape or o f  an incestuous 

relat ionship. The poss ib i l i t i es  are numerous. At times h i s  

father w i l l  be very wel l  known t o  him; at  other times, h i s  father 

w i l l  be a  stranger. 

S ta t i s t i cs  compiled by the Department of  Social Service and 

Comnunity Health (Appendix I ,  Table I) show that i l l eg i t ima te  

b i r t h s  rose from 2,681 i n  1963 t o  4,146 i n  1970, that they 

declined t o  3,050 by 1972, and have again arisen t o  3,411 i n  

1974. The most recent f igures avai lable from S ta t i s t i cs  Canada 

i n  1976 showed that i n  1973 i l l eg i t ima te  b i r t h s  comprised 11% of 
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the t o t a l  l i v e  b i r t h s  i n  the whole o f  Canada (these percentages 

are based on b i r t h s  i n  which parents reported themselves as not 

having been married t o  each other a t  the time o f  b i r t h  or 

r e g i s t r a t i o n ) .  The magnitude o f  the number o f  i l l e g i t i m a t e  

ch i ldren born annually i n  Alberta emphasizes the need t o  ensure 

that  the law o f  Alberta deals f a i r l y  w i t h  them. For 1982-1983 

S ta t i s t i c s  Canada reported over 45,000 l i v e  b i r t h s  i n  Alberta, 

w i th  the mother's mar i ta l  status beinq qiven as s inq le  i n  more 

than 6,000 cases, and the Alberta Bureau o f  S t a t i s t i c s  showed 

near ly 7,400 i l l e q i t i m a t e  b i r t h s  t o  Alberta residents i n  1983. 

Table I reveals that a s i gn i f i can t  number o f  i l l e g i t i m a t e  

ch i ldren are born t o  a "comnon law" union, that i s ,  t o  a mother 

who i s  l i v i n g  together w i t h  a man as h i s  w i f e  but i s  not married 

t o  him.In 1974, t h i s  was the case fo r  23.86% o f  a l l  i l l e g i t i m a t e  

b i r t h s .  For previous years the f igu re  var ies from 17.74% i n  1972 

t o  50.84% i n  1964 and 40.28% i n  1973; the average fo r  the past 

twelve years i s  30.39%. We have no evidence as t o  the durat ion 

o f  these unions, nor do we have current s t a t i s t i c s ,  but i t  would 

seem that a substant ia l  number o f  i l l e g i t i m a t e  ch i ld ren  may enjoy 

a re la t ionship w i t h  both mother and father as long as the 

re la t ionship o f  the i r  parents remains s tab le .  There may be some 

cases i n  which the c h i l d  i s  born o f  an e a r l i e r  re la t ionsh ip  and 

the f igures are questionable t o  that extent .  

We noted i n  1976 tha t ,  as shown i n  Table I 1  o f  Appendix I ,  

there had been a steady reduct ion since 1968 i n  the percentage o f  

ch i ldren i l l e g i t i m a t e  at  b i r t h  who had been surrendered for  

adoption and a decrease i n  the absolute number o f  surrenders from 

1,380 i n  1969 t o  588 i n  1974. I n  1968 the percentage was 37.9%, 
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and i t  had var ied between 34.9 and 37.9% since 1963; by 1974 i t  

was only 17.2%.  Those facts  may ind icate a trend among unwed 

mothers t o  b r ing  up the i r  i l l e g i t i m a t e  ch i ldren themselves. I f  

the mother i s  i n  contact w i t h  the fa ther ,  i t  i s  l i k e l y  that the 

c h i l d  w i l l  know, or at least know about, h i s  fa ther .  We do not, 

however, have more recent s t a t i s t i c s .  

We w i l l  now turn t o  the ex is t ing  law. 



I v 

EFFECT OF E X I S T I N G  LAW 

A ch i l d  conceived by or born t o  a  married couple i s  

legi t imate, and there i s  a  very strong presumption that a  c h i l d  

conceived by or born to  a  married woman i s  her husband's c h i l d  

and therefore legit imate. Since 1960 the Legitimacy Act makes 

legit imate some chi ldren who would otherwise be i l l eg i t ima te :  a  

c h i l d  whose parents marry a f te r  h i s  b i r t h ;  the c h i l d  o f  a  

voidable marriage which i s  afterwards cancelled; the c h i l d  of a  

marriage which i s  void because one of the parents had at the time 

o f  the marriage a  l i v i n g  spouse who had been presumed dead; and 

the c h i l d  of  a  void marriage i f  the marriage was properly 

registered and recorded and was reasonably thought by one or both 

of  the parents t o  be va l i d .  The Chi ld Welfare Act makes an 

adopted ch i l d  the legit imate c h i l d  of  the adopting parents. 

A c h i l d  who was not conceived or born i n  wedlock and who has 

not been legit imated by the Legitimacy Act or by adoption i s  

i l l eg i t ima te .  

The law places upon the mother and father o f  a  legi t imate 

ch i l d  the respons ib i l i t y  of  meeting h i s  physical and emotional 

needs, and i t  confers upon them the r i g h t  t o  make decisions on 

the c h i l d ' s  behalf and for h i s  well-being. I f  they do not 

exercise thei r  r i gh ts  the law provides a  means o f  removing them 

as guardians but that removal does not destroy the other aspects 

of the parent-chi ld re lat ionship such as the c h i l d ' s  r i gh t  to be 

supported and h i s  r i g h t  to  i nhe r i t  upon the death of  an in testate 

parent. The law makes an unspoken assumption that i t  i s  i n  the 

best interest o f  a  legi t imate c h i l d  t o  be brought up by h i s  
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natural mother and father,  and disturbs the parent-chi ld 

re lat ionship only  when i t  has been demonstrated that that i s  what 

the best in terest  o f  the c h i l d  requires. 

The law confers the same r igh ts  and imposes the same 

responsib i l i ty  upon the mother o f  an i l l eg i t ima te  ch i ld ,  but not 

upon the father ,  who i s  not a  guardian, does not o rd inar i l y  have 

the r igh t  t o  par t i c ipa te  i n  decisions re la t i ng  t o  the control and 

upbringing of  the c h i l d ,  and probably has no status i n  connection 

wi th adoption proceedings though i n  some cases he may have the 

r i gh t  to  apply for custody o f  or access t o  the ch i l d .  I t  imposes 

an obl igat ion t o  support the ch i l d ,  but does so by a  d i f fe ren t  

procedure. The i l l eg i t ima te  ch i l d  inher i ts  from an intestate 

mother i n  the same way as does a  legit imate, but inher i ts  from an 

intestate father only i f  there i s  no widow or legi t imate ch i l d ,  

and inher i ts  under a  w i l l  only i f  i t  i s  clear from the w i l l  that 

the testator intended t o  include the i l l eg i t ima te  ch i ld .  

The legal d i v i s i on  of  chi ldren i n t o  legi t imate and 

i l l eg i t ima te  i s  a r t i f i c i a l  i n  that i t  may have l i t t l e  relevance 

t o  a  ch i l d ' s  imnediate environment and t o  h i s  social relat ionship 

w i th  h i s  parents; and i t  may produce resul ts  which are 

unfortunate for the c h i l d .  To i l l u s t r a t e  th is  point ,  i n  th is  and 

the following paragraphs we w i l l  describe the e f fec t  o f  these 

d is t inc t ions  upon the l i ves  o f  two chi ldren, one o f  whom i s  the 

legit imate c h i l d  of a v a l i d  marriage and the other of  whom i s  the 

i l l eg i t ima te  c h i l d  o f  a  c m n  law union. The ex is t ing  law, of 

course, fosters the relat ionship of the legit imate c h i l d  wi th h i s  

mother and father and makes the mother and father j o in t  guardians 

of thei r  legi t imate ch i l d .  However, while i t  fosters the 
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re lat ionship o f  the i l l eg i t ima te  c h i l d  wi th h i s  mother, i t  

discourages h i s  re lat ionship w i th  h i s  father by making the mother 

alone, and not the father ,  the guardian. Assume that both the 

legit imate and i l l eg i t ima te  c h i l d  l i v e  i n  a happy family set t ing 

wi th both parents. Looking at matters from the c h i l d ' s  

perspective, i t  i s  i l l o g i c a l  for h i s  legal re lat ionship w i th  h i s  

father t o  be d i f f e ren t  i n  these two cases. 

Assume now that disharmony develops between the parents i n  

both cases and they separate. The mother and father of  the 

legit imate c h i l d  have equal standing to  apply for custody o f  or 

access to  the ch i l d .  I n  the case o f  the i l l e g i t i m a t e  ch i l d ,  

however, the mother w i l l  be e n t i t l e d  to  custody o f  the c h i l d  as 

sole guardian (thouah there i s  now a question whether t h i s  

provision o f  the Domestic Relations Act i s  v a l i d  under the 

Canadian Charter of  Riahts and Freedoms.) There i s  uncertainty 

as to  the standing o f  the father o f  an i l l eg i t ima te  c h i l d  t o  

apply for custody or access, and therefore of  the r i g h t  o f  the 

ch i l d  t o  be reared i n  the custody of  the father or t o  maintain 

personal contact w i th  him, thouqh iud i c ia l  decisions aiven since 

Report 20 was issued have stenqthened the unwed father 's  

posi t ion.  

Now suppose that the state intervenes by taking proceedings 

to  place the c h i l d  under the permanent auardianship o f  the 

Children's Guardian and to  terminate parental r i g h t s .  Both the 

mother and the father o f  the legit imate c h i l d  are e n t i t l e d  to  be 

n o t i f i e d  of such proceedings and to  take part  i n  them. I n  

contrast, only the mother of  an i l l e g i t i m a t e  c h i l d  i s  e n t i t l e d  t o  

notice. The father i s  not e n t i t l e d  t o  receive not ice.  
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The ch i l d ' s  t i es  w i th  h i s  b io logical  parents may be severed 

by the awpointment of  the Children's Guardian as the ch i ld 's  

permanent quardian. They may also be severed on adoption. The 

consent of both the mother and father t o  the adoption of thei r  

legi t imate c h i l d  i s  necessary. The decision of  the Supreme Court 

of  Canada i n  the case o f  Ginqell v. The--Queen (19751, 55 D . L . R .  

(3d) 589, states by way of  obi ter  dictum that the consent of  the 

mother of an i l l e g i t i m a t e  c h i l d  to  adoption i s  required i n  

Alberta, but that the consent o f  the father i s  not.  That i s  

because the mthe r  i s  sole guardian o f  her i l l eg i t ima te  c h i l d  and 

i t  i s  the guardian's consent which i s  ca l led f o r .  The Chi ld 

Welfare Act makes i t  clear that i f  the mother vo lun tar i l y  agrees 

to give custody of  her i l l eg i t ima te  c h i l d  to  the Director of 

Child Welfare for  the purposes of  adoption, her consent alone i s  

su f f i c i en t .  

Let us take a look at the question o f  the maintenance of the 

ch i ld .  The mother and the father have an obl igat ion t o  maintain 

thei r  legi t imate c h i l d  during minor i ty .  That i s  also true of the 

mother and father o f  an i l l eg i t ima te  c h i l d ;  however, the father 's  

obl igat ion i s  enforceable only i f  proceedings to  enforce the duty 

are taken w i th in  a short period of  time fol lowing the ch i l d ' s  

b i r t h  or an act by which the father acknowledges patern i ty .  I n  

the case of  the i l l eg i t ima te  c h i l d  pa tern i ty  must be proved 

before the ob l iga t ion  can be enforced, whether or not the parents 

are l i v i n g  together, whereas i n  the case o f  the legit imate c h i l d  

the husband of  the woman who gave b i r t h  t o  the c h i l d  i s  presumed 

to be the father unless and u n t i l  h i s  pa tern i ty  i s  disproved as a 

fact .  
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F ina l l y ,  suppose that the ch i l d ' s  father dies without 

leaving a  w i l l .  The legit imate c h i l d  may share i n  h i s  fatherl's 

estate. The i l l eg i t ima te  c h i l d  may share i n  h i s  fa ther 's  estate 

but only i f  h i s  father has l e f t  no widow or legi t imate chi ldren. 

I t  does not matter whether the father was l i v i n g  w i th  the c h i l d  

at the time o f  h i s  death or how much the father had accepted and 

treated the c h i l d  as a  member o f  h i s  family. 

We have t r i e d  to  describe i n  a  short space the e f fec t  of  the 

d is t inc t ions  which the law makes between legit imate and 

i l l eg i t ima te  chi ldren.  We refer the reader to  Appendix I 1  for a  

more deta i led comparison. 

The law should not punish one person for the conduct of 

others. That however i s  what i t  does when i t  i n f l i c t s  adverse 

consequences upon an i l l eg i t ima te  c h i l d  because the c h i l d ' s  

parents d i d  not marry each other or because one or both had 

married someone else. The parents' mar i ta l  status has nothing to  

do w i th  the c h i l d ' s  needs. The law should be reformed so as to  

treat a l l  ch i ldren the same, whether they are born i n  or out of  

wedlock, unless the circumstances or needs of  an individual c h i l d  

require d i f f e ren t  treatment. I n  so saying we do not comnent on 

the moral i ty  o f  the c h i l d ' s  parents, nor suggest reforms for 

thei r  sake; the reform should be i n  the best in terest  o f  chi ldren 

born out o f  wedlock. 



v 
PUBLIC OPINION 

We think that the proposals which we will make are in line 

with the opinion of society. 

For the past three quarters of a century Alberta's 

legislation has given increasing recognition to the illegitimate 

child in his relationship with his parents. In 1901 the 

illegitimate child was allowed to succeed to the personal 

property of his deceased intestate mother, and in 1906 to her 

real property. In 1908 the illegitimate child was recognized as 

a "dependant" for workmen's compensation, and in 1922 the 

recognition was extended to compensation under the Fatal 

Accidents Act. In 1913 the illegitimate child was permitted to 

become legitimate through adoption. In 1927 the mother of an 

illegitimate child was created a guardian by statute. In the 

same year, the c o m n  law rule of construction of a will that the 

word "child" excludes an illegitimate child was reversed in 

respect of the mother. In 1939 the illegitimate child was 

allowed to share in the estate of his deceased intestate father, 

though only where there is no widow or legitimate child. In 1960 

the Legitimacy Act made legitimate some persons who would be 

illegitimate at c o m n  law. In 1969 the illegitimate child was 

allowed to claim maintenance from his deceased father's estate 

under family relief legislation. 

Since Report 20 was issued, Ontario, New Brunswick and 

Manitoba have leqislated to qive children born out of wedlock the 

same status and riqhts as children born in wedlock. New Zealand, 

Tasmania and Queensland had already done so. Elimination of the 
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d i s t i nc t i on  had been reconended by the B r i t i s h  Columbia Royal 

Comnission on Family and Children's Law. I t  i s  embodied i n  the 

Uniform Parentage Act adopted by the American National Conference 

o f  Comnissioners on Uniform State Law i n  1973, which has been 

enacted bv 15 states. Some American States have t r i e d  to  achieve 

a simi lar resu l t  by declaring a l l  chi ldren legit imate. England 

and Western Austral ia have i n  recent years gone so far as to  

eliminate the d i s t i n c t i o n  for purposes o f  succession on 

intestacy, though not so far as to  eliminate i t  e n t i r e l y .  In 
1982 the Uniform Law Conference o f  Canada adopted a Uniform Chi ld 

Status Act which would make a ch i l d ' s  status independent of  the 

mari tal  status o f  the ch i l d ' s  parents. 

Some recent jud ic ia l  decisions have given greater 

recognit ion to  the re lat ionship between the i l l e g i t i m a t e  c h i l d  

and h i s  father.  I n  White v.  Barret t ,  119731 3 W . W . R .  293 (A l ta .  

App. D iv . )  and Nelson v. Findlav and Findlay, I19741 4 W . W . R .  

282 (A l ta .  S . C . )  Alberta courts have recognized the father as a 

parent for cer ta in  purposes, and so has the Supreme Court o f  

Canada i n  Ginaell v .  The Queen (19751, 55 D . L . R .  (3d) 589. 

These decisions are based upon statutory in te rpre ta t ion  o f  words 

denoting fami l ia l  re lat ionship such as "parent" or " fa ther"  and 

not upon any broad p r i nc ip le  o f  recognit ion o f  the re lat ionship 

between the i l l e g i t i m a t e  c h i l d  and h i s  father,  but i n  each case 

the court could have j u s t i f i e d  a contrary conclusion and the 

cases do demonstrate that the courts are w i l l i n g  to  recognize the 

relat ionship. 

There i s  also some evidence available as t o  the present 

s tate o f  publ ic  opinion i n  Alberta. I n  1973, Downey Research 
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Associates Limited conducted a survey of  pub l i c  opinion about 

i l l eg i t imacy  for the then Department o f  Health and Social 

Development i n  cooperation w i t h  t h i s  I n s t i t u t e .  The resu l ts  o f  

the survey show tha t ,  i n  p r i nc ip l e ,  the pub l i c  s t rongly  favour 

assimi lat ion o f  the law r e l a t i n g  t o  i l l e g i t i m a t e  ch i ldren,  and 

whi le there i s  less o f  a preponderance o f  opinion i n  the answers 

t o  some more spec i f i c  questions, we think that the resu l ts  may be 

accepted as v a l i d .  A sumnary o f  the survey prepared by Michael 

C .  Jansson, formerly a Research Of f icer  w i th  the Department, i s  

reproduced i n  Appendix 111. 
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SOME ARGUMENTS AGAINST EQUAL TREATMENT 

We w i l l  now mention some arguments which have been advanced 

against improving the pos i t ion  o f  the i l l e g i t i m a t e  c h i l d ,  and 

w i l l  g ive our reasons for  not accepting them. 

1 .  S t a b i l i t v  o f  the Familv and o f  the I n s t i t u t i o n  o f  Marriaae 

Some persons argue that improving the legal pos i t ion  o f  the 

i l l eg i t ima te  w i l l  remove respect for  legitimacy and therefore for  

marriage and family.  They fear the consequences o f  recognizing 

i n  extra-mari tal  family relat ionships or some o f  them ( f o r  

example, the "comnon law" marriage) the same a t t r ibu tes  as ex is t  

i n  famil ies i n  which the parents are married to  each other,  and 

o f  rewarding unwed parents wi th the same legal r i gh ts  as married 

parents, whatever the benef i t  for the c h i l d .  

A second argument against reform, advanced when e i ther  or 

both parents are married to  someone e lse,  i s  that ex is t ing  family 

un i ts  w i l l  be disrupted. According to  the advocates o f  t h i s  

argument, removal of  the d i s t i nc t i on  between legit imacy and 

i l leg i t imacy i s  l i k e l y  t o  produce discord i n  the father 's  

legi t imate family to  the extent that the father i s  forced to  

divide h i s  loyal t ies--and h i s  money--between two or more 

fami l i e s .  

A t h i r d  argument against reform i s  based on the not ion that 

marriage implies consent t o  be obl igated to  the chi ldren of the 

union; there i s  no consent t o  be obligated to  an i l l eg i t ima te  

ch i l d .  That i s  t o  say, persons engaging i n  extra-mari tal  sexual 

re lat ions do not undertake the respons ib i l i t y  for the i r  o f fspr ing  



which is implied by marriage. 

We believe that all of these arguments are overborne by 

concern for the innocent child. With regard to the first, we do 

not think that the institution of marriage is founded upon 

unfairness to the children of unmarried parents. With regard to 

the second, the father is already responsible for the maintenance 

of the child and our recomndations would not require the child 

to be brought into the father's legitimate family circle against 

the father's will. With regard to the third, the law already 

imposes responsibility upon the parents. 

2. Sexual Promiscuity 

The argument is sometimes made that a greater legal 

recognition of the relationship between an illegitimate child and 

his father will lead to greater sexual promiscuity, but we do not 

agree. We doubt that the withholding of rights and privileges 

from illegitimate children and their parents has much influence 

on indulgence or lack of indulgence in sexual relationships 

outside of marriage; and the greater emphasis on parental 

obligation toward the illegitimate child may have the effect of 

discouraging indiscreet sexual relations. 

3. Pace of Reform 

Another question to be considered is the pace at which 

reform should take place and whether i t  should lead or follow 

changing social attitudes. I t  is arguable that the distinction 

between legitimacy and illegitimacy has stood the test of time 

and that i t  would be risky to abolish i t  entirely when the 

implications of abolition are so difficult to predict: the 
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distinction is time-honoured and society is not ready for radical 

change; to go the full distance would be to advance too far too 

fast; the law should reflect social attitudes, not attempt to 

modify or lead them. We have given evidence that social 

attitudes call for change and we think that the law can safely 

take the lead, especially because of its manifest unfairness to 

the illegitimate child at the present time. 



V I  I 

PROPOSALS FOR REFORM 

1 .  Principle: Equal Treatment 

We have said that the law should be reformed so as to give 

equal treatment to all children, whether born in or out of 

wedlock. The next question is how equal treatment can best be 

given . 

One way would be to eliminate legal distinctions between 

legitimate and illegitimate children where possible but to retain 

the basic distinction of status; that would be consistent with 

the series of provincial statutes which have made specific 

improvements in the illegitimate's status over the years, and 

with the English and Western Australia legislation eliminating 

the distinction for the purpose of succession on intestacy. That 

process of elimination, if carried rigorously to a conclusion, 

would lead to the equal treatment of children. A second way 

would be to add to the grounds upon which a child is legitimate, 

for example, by treating him as legitimate if his parents cohabit 

for a prescribed time before birth. That would result in the 

quantitative reduction of the problem of illegitimacy but not its 

eradication, though eradication could be affected by statute 

declaring all children legitimate. Either approach could leave 

some distinctions in force. 

Our original view was that the differences in the 

circumstances of legitimate and illegitimate children would 

conpel the retention of the status of illegitimacy and that the 

best thing to do was to eliminate as many distinctions as 



possible while retaining the status. We have concluded, however, 

that the best way to eliminate the distinction is to adopt 

legislation declaring all children to be equal, and we recomnend 

the adoption of such legislation. A declaration of equal status 

will remove all need to refer to or to think of legitimacy and 

illegitimacy insofar as the law in concerned; i t  will give equal 

treatment to all children; and in time it may help to reduce 

social as well as legal distinctions. In so saying we postpone 

for the moment discussion of the personal relationships between 

the child and his parents and of questions relating to the method 

and time of ascertainment of paternity. 

RECOMMENDATION # I  

( 1 )  That the status and the rights and 
obligations of a child born w t  of wedlock be 
the same as if the child were born in 
wedlock. 

(2) That save as provided in w r  Recommendations 
the status and the rights and obligations of 
the parents and a1 1 k indred of a ch i 1 d born 
w t  of wedlock be the same as if the child 
were born in wedlock. 

(3 )  Subsection (2) does not affect the status, 
rights or obligations of the parents as 
between themselves. 

(4) That this Recommendation apply for all 
purposes of the law of Alberta 
notwithstanding any other Act. 

RECOMMENDATION #2 

( 1 ) That "chi ld" be def ined in the proposed Act 
to include a person who has attained his 
majority. 

(2) That "child born in wedlock" and "child born 
w t  of wed 1 ock " be def ined in the proposed 
Act as follows: 

"child born in wedlock" means a child whose 



parents were married t o  each other when the 
ch i l d was conce ived or born or between those 
times and "chi ld born out of wedlock" means 
any other ch i ld .  

(3) That "marriage" and "married" be def ined for  
the proposed Act as follows: 

"marriage" includes a void or voidable 
marriage and "married" has a corresponding 
mean i ng . 

The Legitimacy Act legit imates chi ldren born or conceived of 

a l l  voidable marriages and chi ldren born or conceived of most 

void marriages. The recommendation we have made removes the 

d i s t i nc t i on  between legit imate and i l l eg i t ima te  chi ldren. The 

Legitimacy Act w i l l  become unnecessary, and indeed contrary t o  

the pat tern o f  our recmendations, and should be repealed. 

RECOMMENDATION #3 

That the Legit imacy Act be repealed. 

2 .  Presumtion o f  Paternity 

The law presumes u n t i l  the contrary i s  proved that the husband of  

a married woman i s  the father of her c h i l d ;  that i s  a presumption 

of  fact upon the basis of which the law confers the legal status 

of  legitimacy upon the ch i l d .  We think that the law should also 

presume u n t i l  the contrary i s  proved that a man who cohabits with 

the mother of a chi l d  throughout the year before the ch i ld '  s  

b i r t h  i s  the father o f  the ch i ld .  Cohabitation throughout that 

period, though out of  wedlock, makes i t  l i k e l y  that the man i s  

the father i n  much the same way as does cohabitation i n  wedlock. 

A man may be registered as the father of a c h i l d  at the 

jo in t  request o f  himself and the mother. We think that the 
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concurrent statement o f  the two makes i t  l i k e l y  that the man i s  

the father o f  the c h i l d ,  and indeed under sections 3 and 34 o f  

the V i t a l  S t a t i s t i c s  Act i t  i s  prima fac ie  evidence unless i t  

a f fec ts  legi t imacy. This reasonina applies eaual lv t o  

req i s t ra t i on  under the Alberta V i t a l  S ta t i s t i c s  Act and to  

rea i s t ra t i on  under a s im i la r  provis ion o f  the correspondinq 

s tatute o f  another ju r i sd ic t ion .  Paterni ty should therefore be 

presumed u n t i l  the contrary i s  proved, but i n  the absence o f  

cohabitation throughout the preceding year we do not th ink that 

the father should have the r i gh t s  o f  a guardian unless they are 

granted by a cour t .  

Since Report 20 was issued, l ea i s l a t i on  i n  other Canadian 

ju r i sd ic t ions  has added an addit ional  presumption o f  pa te rn i ty  

which we th ink should be adopted. I t  i s  that a man i s  presumed 

t o  be the father o f  a c h i l d  i f  he marries the c h i l d ' s  mother 

a f te r  the c h i l d ' s  b i r t h  and acknowledaes that he i s  the c h i l d ' s  

fa ther .  I n  our opinion these circumstances es tab l i sh  a 

l i ke l ihood o f  pa te rn i tv  and makes i t  desirable that the man be 

presumed t o  be the fa ther .  We have amended Recornendation 4 t o  

provide a presumption of pa te rn i tv  i n  such cases, and we have 

amended Recomnendation 6 t o  provide fo r  the presumed fa ther ' s  

guardianship. 

Some other Canadian prov inc ia l  l ea i s l a t i on  has added two 

classes o f  cases i n  which presumptions of pa te rn i ty  apply. One, 

which i s  inciuded i n  the Uniform Chi ld  Status Act, i s  that any 

acknowledaement i n  w r i t i na  by a c h i l d ' s  mother and a man that the 

man i s  the father would a ive  r i s e  t o  the presumption. However, a 

presumption o f  parentaqe w i l l  a f fec t  the v i t a l  in te res ts  o f  the 



a1 leqed parents and the c h i l d  and others as we1 1 ,  and we 

therefore think that an acknowledqement should not qive r i s e  to a 

presumption unless i t  i s  made formally i n  the context of  a formal 

act re la t i nq  t o  parentaqe, that i s  t o  sav, req is t ra t ion  under the 

V i ta l  S ta t i s t i cs  Act. We have not amended our recomnendations t o  

provide for a presumption of  patern i ty  i n  such cases. 

The second addit ional class of case i n  which some provinces 

have created presumtions of patern i ty  i s  cases i n  which a court 

of competent ju r isd ic t ion  has, durinq a man's l i f e t ime ,  found him 

to  be the father o f  a c h i l d .  The suqqestion that once a court 

has decided somethinq another court should not have t o  decide i t  

aqain i s  a t t rac t ive .  However, such a decision can be made i n  

proceedinqs to  which the ch i l d ,  the mother or the alleqed father 

i s  not a par ty  or which are not understood by the ~ a r t i e s  to  have 

such far reachinq consequences. A la ter  recomnendation i n  t h i s  

of parentaqe should be brouaht i n  the Court of  Queen's Bench, and 

we think that formal proceedinqs of that k ind are a desirable 

protect ion for  everyone concerned. We have not amended our 

recomnendations t o  provide for a presumption of patern i ty  bv 

reason of a f ind inq by a court other than the Court o f  Queen's 

Bench. 

At least one j u r i sd i c t i on  has provided that where 

presumptions of  parentaqe con f l i c t  there i s  no presumption. We 

prefer to  l e t  the con f l i c t i nq  presumtions stand u n t i l  a court 

makes a decision between them. I t  would no doubt be unfortunate 

i f ,  say, the mother's husband and the man who cohabited wi th the 

mother were both to  assert r iqh ts  as a ch i l d ' s  fa ther .  However, 



we think that i t  would be even more unfortunate i f  neither could 

do so. There w i l l ,  we think, be many cases i n  which c o n f l i c t i n g  

presumptions ar ise but i n  which only one w i l l  be asserted for the 

very aood reason that that i s  the one which i s  true. I n  the 

examle which we have mentioned, we think that the man who l i ves  

wi th the mother, and pa r t i cu la r l y  the man who afterwards marries 

the mother and acknowledaes the patern i ty  o f  the ch i l d ,  should be 

able to act as the ch i l d ' s  father without the necessity of noinq 

o f f  to  court t o  aet a declaration of patern i ty .  We think that 

family l i f e  should a0 on as much as possible without l i t i q a t i o n  

i n  court over parentaae, and presumptions o f  parentaae w i l l  help 

to achieve that resu l t .  I f  the question of patern i ty  does come 

before a court and there are con f l i c t i na  presumptions, we expect 

that the court would make a decision on the balance of 

p robab i l i t ies .  

We think that the presumptions ar is ing  from marriage, from 

cohabitation and from jo in t  reg is t ra t ion  should be brought 

together i n  one place, and we recornend accordingly. 

There i s  no point i n  framing a presumption of maternity: i t  

i s  absurd merely t o  presume what must be true, that i s ,  that a 

c h i l d  born to  a woman i s  that woman's ch i l d .  

RECOMMENDATION #4 

That until the contrary is proved 
balance of probabi 1 i t  ies a man be presumed to 
be the father of a child if  

( i )  at the time of the concept ion or birth 
of the child or between those times he 
is married to the chlld's mother; 

l i i )  he cohabits with the child's mother 
throughout the year preceding the 



child's birth; 

( i i i ) he marries the mother of the child after 
the birth of the child and acknowledaes 
that he is the father of the child; or 

( iv) he is registered as the father of the 
child under the Vital Statistics Act 
under a simi lar provision of the 
correspondinq statute of another 
urisdrctron at the joint request of + hrmsel and the child's mother. 

3 .  guardians hi^ Arisinq from Parentaqe 

Guardianship as we use the term i s  the to ta l  bundle of  

r igh ts  and dut ies which a parent or other adult may exercise i n  

re la t ing  to  the upbringing of a ch i l d .  I t  includes among other 

things custody, control  over education and re l i g ion ,  control over 

the ch i l d ' s  name and control over the c h i l d ' s  r i gh t  t o  marry. 

We have said that chi ldren should be treated equally. The 

parents of  a c h i l d  born i n  wedlock are j o i n t  guardians of  a 

ch i l d .  Should the law, i n  order to  give equal treatment t o  the 

c h i l d  born out of  wedlock, provide that h i s  parents are j o i n t  

guardians? 

A c h i l d  i s  necessarily dependent and must look t o  adults for 

the fu l f i lment  o f  h i s  material and emotional needs. Our society 

imposes upon the parents of  a c h i l d  born i n  wedlock the 

obl igat ion of  seeing to  the fu l f i lment  o f  those needs and of  

br inging up the ch i l d ;  and i t  confers upon the parents the r i gh ts  

and powers which are necessary to  enable them t o  do so and which 

are t o  be exercised i n  the ch i l d ' s  in te res t .  I f  they f a i l  t o  

exercise the i r  r i gh ts  and powers i n  the c h i l d ' s  in te res t ,  the 

c h i l d  may be removed from their  care and comnitted to  the care of 

others; and i f  the father and mother cannot agree between 
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themselves the law provides for an adjudication based on the best 

in terest  of  the ch i l d .  Our answer to the question we have put i s  

that the r igh ts  and powers o f  a  parent or guardian should be 

conferred i n  the best in terest  o f  a  c h i l d .  That answer however 

raises questions as to  what i s  i n  the best in terest  of  ch i ldren 

born out of  wedlock, and we turn to  a  discussion o f  the 

circumstances that must be considered i n  order that that in terest  

may be i den t i f i ed .  

I t  i s ,  we th ink,  a  fact that the b io logical  re lat ionship 

between parent and c h i l d  i s  a binding force i n  our society, and 

that as a  general ru le  i t  i s  better for a  c h i l d  t o  be brought up 

by h i s  b io logical  parents than by others i n  the i r  stead. 

However, a  b io logical  parent may abuse h i s  pos i t ion ,  or abandon 

or deny h is  respons ib i l i t y .  Indeed, i t  may be evident" by reason 

o f  some act ,  condit ion or circumstance" a f fec t ing  the natural 

parents " that  the welfare of  the c h i l d  requires that that 

fundamental natural re la t i on  be severed" (Hepton v .  u, (19571 

S . C . R .  606, Rand J .  a t  607). Where there i s  competition 

between adults for the r i g h t  t o  br ing up the c h i l d ,  the test of  

doing what i s  i n  the best in terest  of  the c h i l d  c a l l s  for the 

weighing of  a l l  relevant factors,  of  which biology i s  but one; 

and we endorse the appl icat ion of  that tes t .  There are no 

clear-cut guidelines as to  the weight t o  be attached to  one 

factor or another. What i s  important i s  the balancing of  a l l  

relevant factors, which may include: 

( 1 )  the c h i l d ' s  blood relat ionships and rac ia l - cu l t u ra l  

heritage, and established fami l ia l  or other social  relat ionships; 
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(2) the preference, having regard t o  the ch i l d '  s age, sex, 

previous experiences and circumstances general ly,  t o  be given to  

con t inu i ty  o f  established re la t ionships,  and the e f f ec t  o f  change 

on the c h i l d ;  

( 3 )  the love and a f fec t ion  shown by competing par t ies  for  

the c h i l d  and i t s  value i n  terms of  the c h i l d ' s  emotional growth; 

(4) the s t a b i l i t y  and permanency o f  the homes which 

competing pa r t i es  o f f e r ;  

( 5 )  the a b i l i t i e s  o f  competing par t ies  t o  provide fo r  the 

c h i l d ' s  physical and mental wel l -being; 

( 6 )  the moral f i tness  o f  competing par t ies  as demonstrated 

by the i r  character and conduct, and i t s  e f f ec t  on the c h i l d ;  and 

(7) the wishes o f  the c h i l d .  

Where does that lead us? F i r s t l y ,  i t  i s  i n  the best 

in terest  o f  the c h i l d  that someone should be responsible for  the 

care and upbringing automatically from b i r t h .  The indisputable 

bond w i t h  the woman who bears the c h i l d  makes her an obvious 

person to  car ry  that r espons ib i l i t y  i n  most cases. The mother i s  

there whi le the father may not be. Bearing the c h i l d  i s  more 

l i k e l y  t o  resu l t  i n  an attachment t o  i t  than i s  ass is t ing i n  i t s  

conception. The only  other choice, i n  the absence o f  a concerned 

fa ther ,  i s  the s ta te ,  and i f  the mother i s  not concerned she w i l l  

probably g ive the c h i l d  up t o  the s tate anyway. I n  our view, the 

law now gives proper e f f ec t  t o  the best in te res t  o f  the c h i l d  by 

placing the c h i l d  and mother i n  f u l l  legal re la t ionsh ip  

automatically from b i r t h .  
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We further be l ieve that i t  i s  i n  the best in te res t  o f  a 

c h i l d  t o  be raised by two parents, a mother and a fa ther .  This 

b e l i e f  recognizes the fami ly  as the basic group i n  our society,  

and i s  borne out by the soc ia l  sciences and by the ex i s t i ng  law 

appl icable t o  ch i ld ren  born i n  wedlock. The law should therefore 

recognize a c h i l d ' s  f a m i l i a l  re la t ionsh ip  w i t h  h i s  b io log ica l  

fa ther ,  alongside h i s  mother, where such a re la t ionsh ip  ex is ts  i n  

fac t  or where the father proper ly wants t o  comnence one. 

We th ink that cohabitat ion between the mother and father 

throughout the year before the b i r t h  o f  a c h i l d  being born out o f  

wedlock i s  l i k e l y  t o  r esu l t  i n  an environment which, t o  the 

c h i l d ,  i s  much the same as i f  the mother and father were 

married.- same i s  t rue i f  the father marries the mother and 

acknowledqes that he i s  the natural  father o f  the c h i l d .  We 

accordingly recomnend that i n  e i ther  o f  these cases the father be 

recognized as a j o i n t  guardian. The presumption o f  pa te rn i t y  

a r i s i ng  from the same fac ts  would then become a presumption o f  

parentage w i t h  guardianship. 

A presumption o f  parentage w i t h  guardianship would take 

e f f ec t  at b i r t h  o f  the c h i l d ,  and the presumed father would be 

able t o  act upon the presumption unless and u n t i l  the fact  o f  

parentage i s  disproved before a cour t .  The presumption would 

g ive  r i s e  t o  the f u l l  range o f  r i g h t s  and dut ies which attach t o  

the legal re la t ionsh ip  o f  a c h i l d  born i n  wedlock and h i s  parents 

under the ex i s t i ng  law. Most important the father would have the 

r i g h t ,  as a guardian, t o  pa r t i c i pa te  i n  the upbringing o f  the 

c h i l d .  Where a factual  re la t ionsh ip  which ra ises a presumption 

o f  parentage i s  present, we are prepared t o  assume that the 
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benef i ts  of  the presumption outweigh the r i s k  o f  adverse social  

consequences t o  the c h i l d ,  and that the c h i l d ' s  best in terest  

w i l l  be served by a f u l l  legal re la t ionsh ip ,  including both 

parental r i g h t s  and respons ib i l i t i es ,  w i th  h i s  father and h i s  

mother. A presumed father who ceases t o  l i v e  w i t h  the mother 

should nevertheless continue to  be a guardian w i t h  parental 

au thor i t y .  Any problems ar is ing  from the j o i n t  guardianship o f  

the father and mother would be resolved i n  court  proceedings as 

they now are when a parent ceases t o  meet the standard o f  

r espons ib i l i t y  required o f  a guardian. Our proposed Act would 

deal i n  t h i s  respect w i th  a l l  ch i ldren,  whether born i n  or out o f  

wedlock and would replace sect ion 39 o f  the Domestic Relations 

Act. 

Sidce Report 20 was issued, the new Chi ld  Welfare Act has 

conferred upon the Provincial  Court i n  some circumstances 

j u r i s d i c t i o n  t o  appoint quardians. Under s .  53 the Court may 

appoint as a quardian any adult who has had the continuous care 

p 
i f  i t  appoints the Children's Guardian as permanent quardian o f  a 

c h i l d ,  the Court may a p ~ o i n t  as a i o i n t  quardian a person who has 

had a s i qn i f i can t  and continuinq re la t ionship w i t h  the ch i l d .  A 

father who i s  not married t o  the mother but has the appropriate 

q u a l i f i c a t i o n  may take advantaqe of  these provis ions. 

The re la t ionsh ip  between the quardianship provis ions o f  the 

Chi ld Welfare Act and the Domestic Relations Act i s  already 

somewhat complex. Under s .  50 o f  the Domestic Relations Act any 

person can apply for  quardianship o f  a c h i l d  who has no quardian 

or whose quardian i s  not a f i t  and proper person t o  have 
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quardianship. Under the Chi ld Welfare Act an adul t ,  includinq an 

unmarried father,  who has had the continuous care o f  the c h i l d  

for a period o f  more than s i x  months may apply for p r iva te  

guardianship. Under the leq is la t ion  which we propose, the mother 

and a presumed father would be quardians o f  the c h i l d  unless the 

court otherwise orders, and an unmarried father who i s  not a 

presumed father would be e n t i t l e d  to  apply t o  the Court of 

Queen's Bench for a declarat ion o f  parentaqe and for 

guardianship. Some d i f f e ren t  orqanization of the leq is la t ion  

miqht be desirable, but we do not think that i t  would serve any 

useful purpose for us to  make any suqqestions to  that end u n t i l  

our recomnendations are accepted i n  p r inc ip le .  

Section 1 1  o f  the Child Welfare Act provides that i f  the 

unmarried mother o f  a newborn c h i l d  enters i n t o  a permanent 

guardianship aqreement under which the Children's Guardian w i l l  

assume the quardianship of the ch i l d ,  the father,  w i th in  ten days 

of the b i r t h  of the ch i l d ,  may apply for an order terminatinq the 

aqreement. The Provincial Court has ju r isd ic t ion  to  declare the 

father t o  be a a parent and to  appoint him a quardian i f  he i s  

w i l l i n q  and able t o  assume the respons ib i l i t ies  o f  quardianship 

and i f  i t  i s  i n  the best in terests of the c h i l d  that he be 

appointed quardian. The court may also qive him custody. This 

i s  very s imi lar  t o  the recomnendations for a declarat ion o f  

parentaqe wi th quardianship which we w i l l  make below. I t  is, 

however, t o  be done i n  the Provincial Court. We do not recomnend 

a chanqe i n  t h i s  provision. A sumnarv procedure i s  needed so 

that the c h i l d  may be placed ei ther wi th the father or with 

adoptinq parents, and the Provincial Court's declarat ion would 

allow the placement t o  be made. I t  would not have the'same 



general appl icat ion as the declaration of the Court of  Queen's 

Bench to  which we w i l l  now turn. 

RECOMMENDATION #5 

I 1 ) That "guard iansh ip" and "guard ian" be def ined 
for  the proposed Act as follows: 

"Guard iansh ip" means guard iansh ip of the 
person of a minor chi ld and includes the 
r ights of control and custody of thc- L i ~ i l d ,  
the r ight  t o  make decisions relat ing t o  the 
care and upbringing of the chi ld and the 
r ight  t o  exercise a l l  powers conferred by law 
upon the parent or guardian of a chi ld,  and 
"guard ian" means a person w i t h  guard iansh ip . 

(2) That unless a court of competent jur isdict ion 
otherwise orders, the following be jo int  
guardians of a minor ch i ld :  

( i 1 the mother of the ch i ld ,  and 

( i i 1 a person who is  presumed under 
Recommendation #4 t o  be the father of 
the ch i ld  bv reason of marrfaae t o  or 
cohabitation with the mother 5r because 
he marries the mother and acknowledoes 
that he is the father of the ch i ld .  

( 3 )  That sect ion 47 of the Domestic Relations Act 
be repealed. 

4 .  Declaration o f  Parentaae 

( 1 )  Application fo r  a  Declaration of Parentaae 

The best in terest  o f  chi ldren does not c a l l  for  a  

presumption of  parentage wi th guardianship unless the parents are 

married or l i v i n g  together i n  a  stable re lat ionship;  nor, i n  our 

opinion, i s  a  b io log ica l  relat ionship without more su f f i c i en t  t o  

g ive a  father the r i gh ts  of a  guardian over the upbringing of  h i s  

ch i ld .  The greater proportion of unmarried fathers who are not 

interested i n  the welfare of thei r  chi ldren j u s t i f i e s  a  
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d i s t i nc t i on  between married and unmarried fathers where there i s  

no stable relat ionship between the father and the mother. 

However, apart from guardianship, once the b io logical  fact of 

patern i ty  has been established, a l l  the r i gh ts  and obl igat ions o f  

the c h i l d  and h i s  kindred should be determined as i f  a  ch i l d  were 

born i n  wedlock. 

There should therefore be provision for the br inging of an 

application before the Court of Queen's Bench for a  declaration 

of parentage to establ ish patern i ty  whenever the ch i l d ,  or the 

alleged parent against whom the appl icat ion i s  brought, i s  

resident i n  Alberta. Provided that ju r isd ic t iona l  requirement 

has been met, the declaration should be available a f te r  the b i r t h  

of the c h i l d  to  the c h i l d  o r ,  i f  he i s  a  minor, t o  any person 

acting on the c h i l d ' s  behalf ,  and to any man claiming to be the 

father o f  the ch i l d .  The declaration should also be available to  

any man al leging himself t o  be the father o f  an unborn c h i l d  for 

the purpose of establ ishing h i s  relat ionship to the c h i l d  from 

the moment of b i r t h .  

The appl icat ion for a  declaration o f  parentage w i l l  usual ly 

be brought to  establ ish the re lat ionship of the father and ch i l d .  

I t  should, however, also be available i n  any case i n  which 

maternity i s  i n  issue. 

RECOMMENDATION #6 

( 1 )  That a person claiming to  be the father, 
mother or chi ld of another person or the 
father of an unborn child be entit led t o  
apply to  the Court of ~ueen's Bench for a 
declaration of parentage. 

(2) That the court have jurisdiction to  make a 
declaration of parentage i f  the child or 



a1 leged parent against whom an appl ication is 
brought i s  resident in Alberta. 

( 3 )  That the court be required t o  grant a 
dec 1 arat ion of parentage upon be ing sat isf ied 
that the alleged father or mother is  the 
father or mother of the chi ld or unborn 
chi Id. 

(4) That any person acting on behalf of the chi ld 
be ent i t led t o  make the application. 

(2) Notice o f  Application for Declaration 

An appl icat ion for a declaration of  parentage carr ies with 

i t  implications as t o  succession to  property and as to  the r i g h t  

to  be a guardian or t o  apply for guardianship which are of  great 

importance t o  the c h i l d  and h i s  parents and may be of  great 

importance t o  others. The proposed Act should, as far as 

possible, ensure that a l l  persons wi th a proper in terest  receive 

not ice of  the appl icat ion 

RECOMMENDATION #7 

( 1 ) That unless the court otherwise directs,  
notice of an application for  a declaratron of 
parentage shall be given t o  

( i )  the person claimed t o  be a chi ld or any 
person named by law t o  be served on h is  
behalf; 

( i i )  the auardian and the trustee of a 
dependant adult,  or in the absence of a 
guardian or trustee, the Publ ic  Guardian 
or the Publ ic Trustee; 

( i i i )  any other person claiming t o  be a 
parent. 

(2) That upon the appl ication the court shall 

( i )  consider whether or not any other person 
shculd receive notice; and 

( i i ) direct that not ice be given t o  any 
person who in i t s  opinion shculd have an 
opportunity t o  be heard. 
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( 3 )  Effect  o f  a Declaration o f  Parentaqe 

We have given much consideration t o  the question whether a 

declarat ion o f  parentage should estab l ish the parentage o f  the 

c h i l d  for  a l l  purposes and for  a l l  time. An a f f i rma t i ve  answer 

i s  a t t r ac t i ve :  i t  would obviously be very unfortunate i f  a c h i l d  

were t o  be t o l d  a t  one time that h i s  father i s  one man and at  

another time that i t  i s  another man, and i t  i s  des i rab le  that h i s  

pos i t i on  be placed beyond doubt. There are, however, other 

considerations. The re la t ionsh ip  o f  a c h i l d  t o  a parent may 

estab l ish h i s  own or someone e l se ' s  c la im t o  i n h e r i t  property,  

and i t  seems wrong that the in te res ts  o f  strangers t o  the 

proceeding should be created or destroyed by i t ,  espec ia l ly  

because the proceeding may take place a t  a time when i t s  

subsequent importance t o  others may not be foreseen. Further, 

the evidence upon which the dec larat ion i s  made may be found t o  

have been per jured or mistaken, or conclusive new evidence may be 

discovered, and the usual arguments i n  favour o f  the f i n a l i t y  o f  

decisions do not outweigh the harm which would be done i f  the law 

should obs t ina te ly  continue t o  declare that one man i s  the 

c h i l d ' s  father a f t e r  i t  has been conclusively shown that another 

i s  the fa ther .  A dec larat ion which establ ishes pa te rn i t y  i s  not 

l i k e  a divorce decree: i t  determines the existence o f  a 

re la t ionsh ip  and does not change a status by i t s  own force. 

We th ink that the best balance i s  t o  provide that u n t i l  the 

contrary i s  proved a man or woman named i n  a dec larat ion o f  

parentage i s  presumed t o  be the parent o f  the c h i l d ,  that i s  t o  

say, that a dec larat ion o f  parentage should take e f f ec t  as a 

presumption o f  parentage whi le  i t  remains i n  force unless the 
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court orders otherwise. The law should go on to  provide for the 

set t ing aside of a declaration. We expect that a declaration 

solemnly pronounced a f te r  a formal proceeduing w i l l  ra re ly  be set 

aside, but the p o s s i b i l i t y  w i l l  be there to prevent a continuing 

and very grave i n jus t i ce  i n  case of e r ro r .  The appl icat ion 

should require leave of the cour t .  

I f  the declaration i s  set aside i n  proceedings between the 

same par t ies,  the court should have power to cancel future 

obl igat ions which would otherwise ar ise under the f i r s t ,  and the 

presumptive e f fec t  of the f i r s t  should be terminated; proceedings 

between other par t ies should not affect the o r i g ina l  declaration. 

The set t ing aside o f  a declaration o f  parentage should not i n  any 

event upset r i gh ts  which have vested under i t  or al low recovery 

of payments made or property transferred under i t .  

RECOMMENDATION #8 

( 1 )  That until the contrary is proved a man or 
woman be presumed to be the parent of a child 
if he or she is named as a parent in a 
subsisting declaration of parentage under 
Recommendation #6. 

(2) That the granting of a declaration of 
parentage w i th or w i thout guard iansh ip 
term inate a presumpt ion under Recommendat ion 
#4. 

RECOMMENDATION #9 

I 7 1  That a declaration of parentage remain in 
force until it is set aside under this 
Recommendat ion. 

(2) That an appl icat ion to set aside a 
declaration of parentage may with leave of 
the court be made to the court by which the 
declaration was made. 

(3 )  That notice of the application be required to 
be given in the manner prescribed by 
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application is made for guardianship with or after a declaration 

of parentage. The purpose of the Investigation would be to 

provide information to assist the court to decide whether the 

applicant i s  ready, willing and able to undertake all of the 

obligations of parentage, including responsibility for the care 

and upbringing of the child. The director should be entitled to 

be present and make representations upon the application. 

RECOMMENDATION #10 

f 1 ) That i f  the chi ld is respect of whom an 
appl lcation for a declaration of parentage is 
brought is a minor, the alleged parent may 
apply for a declaration of parentage with 
guard i ansh i p . 

(21 That i f  the chi ld is alleaed t o  be a chi ld 
born out of wedlock a d i r k t o r  of chi ld 
we1 fare: 

( J be given notlce of an application for 
parentage w i t h  guard iansh ip; 

( i i J  shall investigate the applicant's 
readiness, willingness and ab i l i t y  t o  
undertake a l l  of the obligations of 
parenthood including responsibility for 
the care of and upbringing of the chi ld;  

f i i i )  shall make a report of his investigation 
t o  the c a r t ;  and 

r SvJ is enti t led t o  be present and make 
representat ions upon the appl icat ion. 

13) That upon or after the granting of a 
dec 1 arat ion of parentage and upon be i ng 
satisfied that i t  is in the best interest of 
the chi ld so to  do the c m r t  may grant the 
declaration of parentage with guardianship. 

(4) That a guardian named in a declaration of 
parentage with guardianship and any other 
guardian of the chi ld be jo int  guardians. 

( 5 )  Declaration Grantina Restricted Guardianship 



The court should have a discret ion which would allow i t  t o  

mould the authori ty o f  the parent as guardian to  su i t  he 

circumstances, for example, by excepting one or more of the usual 

incidents of  guardianship, most notably the r i gh t  t o  the custody 

of  the ch i l d .  

RECOMMENDATION # I 1  

1 That in a declaration of parentage with 
guardianship the court be empowered to  
exclude any of the r ights of guardianship. 

(2) That at  any t ime after i t  has made a 
declaration of parentage with or without 
guardianship the court upon application of a 
person described in Recommendation # 6 ( 1 )  or 
(3) and upon being sat isf ied that i t  i s  in 
the best interest of the chi ld so t o  do be 
empowered to: 

( i ) revoke a r ight of guard iansh ip granted 
by the declaration of parentage; or 

( i i )  confer guardianship i f  the declaration 
of parentage did not do so; or 

( i i i )  vary the declaration as t o  the r lghts of 
guard iansh ip granted or excluded by i t  . 

(6) Declaration of  Parentaqe with Access 

Short of guardianship, the court should be empowered upon 

the making o f  a declaration of  parentage to  order that the father 

shal l  have the r i g h t  of access to  h is  c h i l d  born out of wedlock. 

I t  i s ,  o f  course, clear that the court would be able to  refuse 

a l l  r i gh ts  o f  guardianship including access. 

RECOMMENDATION #12 

That upon the granting of a declaration of 
parentage without guardianship or at  any tfme 
thereafter and upon being satisf ied that i t  Is in 
the best interest of the chi ld so t o  do the court 
may grant access t o  the parent named in the 
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declarat ion. 



V I I I  

A P P L I C A T I O N  OF PROPOSALS FOR REFORM: 

M A T T E R S  A F F E C T I N G  THE C H I L D  PERSONALLY 

The term "guardianship" as we use i t  and as we discuss i t  i s  

the to ta l  bundle of  r i gh ts  and duties which a parent or other 

adult may exercise i n  re la t ion  to the upbringing of  a ch i l d .  We 

have provided fo r  the application of the test of  the best 

interest of  the c h i l d  to  the appointment and removal of  guardians 

of chi ldren born out of  wedlock. I t  i s  now necessary to  make 

speci f ic  recornendations re la t ing  to  some of the incidents of  

guardianship. 

1 .  Custody 

H is to r i ca l l y  the Supreme Court of  Alberta act ing as parens 

patr iae has had ju r i sd i c t i on  over the custody of  chi ldren. That 

j u r i sd i c t i on  has been p a r t i a l l y  codif ied by sections 55, 56 and 

57 of the Domestic Relations Act. McDonald J.  held i n  Nelson v. - 
Findlav & Findlay, 119741 4 W . W . R .  272 (A l ta .  S . C . )  that ei ther 

the mother or father of  an infant born out of wedlock may apply 

for custody under section 46 and we agree that that i s  what the 

law should be so long as the parent i s  a guardian under our 

previous recommendations, but not otherwise. The jur isd ic t ion o f  

the Provincial Court to  award custody t o  the father o f  an 

Act havinq been confirmed by the Court of  Appeal i n  

W.D. v.  G . P .  (19841 41 R . F . L .  (2d) 229, ei ther the mother or 

father may apply under that section. 



We think that there should be no power to  award custody to  a 

parent of  a c h i l d  born out of  wedlock unless that parent i s  a . 

guardian. I f  a personal re lat ionship i s  i n  the best in terest  of  

the ch i ld ,  the parent should apply for and obtain guardianship; 

i f  i t  i s  not,  he should not have custody. 

RECOMMENDATION #13 

( 1 )  That the Domestic Relations Act be amended as - 
fol lows: 

( i ) as to subsect ion ( 1  ) of sect ion 55, by 
inserting after the word "parent? the 
words "each of whom is a guardfan" and 
by substituting the words "the children 
of whom they are the parents" for the 
words "the children of the marriage"; 
and 

f i i )  by adding a new subsect ion after 
subsection (5) of section 56 as follows: 

(6)  This section applies whether the - 
minor is born in or out of wedlock 
but does not empower the court to 
grant custody of or access to the 
minor to a parent who is not a 
guardian of the minor. 

12) That the Provincial Court Act be amended by 
adding a new subsection after subsection 1  of 
section 32 as follows: 

( 1 . 1 )  Subsection 1  am1 fes whether the 
child is born in or out of wedlock 
but does not empower the court to 
grant custody of or access to the 
child to a parent who is not a 
guardian of the child. 

2 .  Access 

The r i g h t  o f  access i s  the r i g h t  t o  v i s i t  a c h i l d  who i s  i n  

the custody o f  another person. Both the Court o f  Queen's Bench 

and the Provincial Court have j u r i sd i c t i on  to  award access 



regardless of  the b i r t h  status of  the ch i l d .  

What we have said about the power to  grant custody applies 

t o  the power to  grant access. We think that both courts should 

have the l a t te r  power, but that access should not be granted to  a 

parent who i s  not a guardian. Recommendation # 1 3  covers the 

s i tuat ion and no further Recomnendation i s  necessary. 

( 1 )  B i r t h  Reqistration 

Under the V i ta l  S ta t i s t i cs  Act a legit imate c h i l d  i s  

normally registered i n  the surname o f  the father although, at the 

j o in t  request of the parents, he may be registered i n  the surname 

of  the father hyphenated or combined with that o f  the mother. An 

i l l eg i t ima te  c h i l d  i s  normally registered i n  the surname o f  the 

mother though a father and mother who are not married t o  each 

other may j o i n t l y  request reg is t ra t ion  i n  the surname of the 

father or i n  thei r  hyphenated or combined names. 

We recommend that the father and mother should continue to  

be able to  agree on the reg is t ra t ion  of the i r  c h i l d  born out of 

wedlock i n  the father 's  surname or i n  a hyphenated or combined 

name. We further recomnend that upon the granting of  a 

declaration of parentage wi th guardianship the court ,  which w i l l  

be acting i n  the best in terest  of  the c h i l d  i n  making the order, 

should be required to make an order as to  surname, and that the 

b i r t h  register should be amended i n  accordance w i  t h  any order so 

made and registered. Recomnendations which we w i l l  make later  i n  

th is  Report w i l l  al low ei ther  parent to apply for a change of  the 

ch i l d ' s  surname wi th the consent of  the other. I f  i n  a given 



case none of  these procedures w i l l  resul t  i n  the c h i l d  being 

registered i n  the father 's  surname, i t  w i l l  almost i nva r iab l y .  

fol low that there i s  l i t t l e  or no social  re lat ionship between the 

c h i l d  and h is  father and that i t  i s  therefore not i n  the best 

interest of  the c h i l d  t o  bear h i s  fa ther 's  surname. 

We say again here that our Recomnendations are not based 

upon any value judgment re la t ing  to  the so-called c o m n  law 

marriage. Our exclusive concern i s  the best in terest  of the 

ch i l d  born out of  wedlock which we think i s  best served by g iv ing 

him i n  re la t i on  to  h i s  parents the r i gh ts  of  a  c h i l d  born i n  

wed 1 ock . 

A minor amendment should be made to  the V i ta l  S ta t is t i cs  Act 

as a  resul t  o f  our pr inc ipal  Recomnendation el iminat ing the 

d i s t i nc t i on  between legit imate and i l l eg i t ima te  chi ldren 

Section 5, which provides for a  change o f  reg is t ra t ion  of  a  c h i l d  

on legit imation, w i l l  become point less and should be repealed 

RECOMMENDATION #14 

That in a declaration of parentage with 
guardianship the court be required to  provide 
for the surname by which the child is to  be 
known. 

RECOMMENDATION #15 

I 1 ) That subsect ion ( 3 )  of sect ion 3 of the Vital 
Statist ics Act be amended by s u k t  i tut  ing the 
words "ch i 1 d born out of wed 1 mk " for 
" i l legi t imate chi ldn.  

( 2 )  That the following subsection be added after 
subsection (13) of section 3 of the Vital 
Stat 1st ics Act: 
(14) Upon receipt of a declaration of 

parentage with guardianship giving 
direct ions as to  a chl ld's surname the 



Director shall amend the regjstrat ion in 
accordance with the order by making the 
necessary notation in the register. 

(3 )  That sect ion 2 of the Vi ta l  Stat is t ics  Act be 
repea 1 ed . 

(2) Chanqe of  Name 

The Change of  Name Act allows the mother o f  a c h i l d  born out 

o f  wedlock to  apply to  change the ch i l d ' s  given names and, wi th 

some res t r ic t ions  as to  the names which may be chosen, h is  

surname as we l l .  The father ,  unless he i s  a guardian, has no 

simi lar r i gh t  to  apply for a change o f  the ch i l d ' s  name, and the 

father 's consent i s  not required on the mother's appl icat ion. We 

think that i f  there i s  an actual relat ionship between the father 

and the ch i l d ,  the father should be able to  apply as can the 

father of  a legit imate ch i l d ;  and also that ,  as i n  the case of  a 

legit imate c h i l d ,  h i s  consent should be required to a change of 

name on the appl icat ion of the mother or a guardian, though we 

w i l l  leave our formal recomnendation on that point u n t i l  Section 

X of t h i s  report dealing wi th notice and consent generally. The 

cases i n  which the father should have these r i gh ts  are cases i n  

which there i s  a presumption or declaration o f  parentage wi th 

guardianship or reg is t ra t ion  of the man as the ch i l d ' s  father at  

the j o in t  request of  himself and the mother. Our Recommendation 

w i l l  require that the presumption or declaration be established 

by the f i l i n g  of  an a f f i d a v i t  or o f  the declaration wi th the 

Director of  V i ta l  S ta t is t i cs  under a procedure which we w i l l  

recomnend i n  Section X o f  t h i s  Report. 

RECOMMENDATION #16 

( 1 )  That the Change of Name Act be amended by 



inserting a new sect ion 10.1 after 10: 
10.1(1) Thissectionapplies if aperson 

is named as father of a child born 
out of wedlock in an affidavit or a 
declaration filed with the Director 
of Vital Stat istics under the 
proposed Status of Ch i 1 dreflct of 
parentage with guard iansh ip or by 
reg istrat ion under the V ital 
Statistics Act at the joint request 
of himself and the mother of the 
child. 

(2) The mother or the father may apply 
to change a given name or the 
surname of the child. 

(2) That section 2_L of the Change of Name Act be 
amended by renumber ing subsect ions ( 1 ) to ( 5 ) 
inclusive as subsections (2) to (6) inclusive 
and by insert ing a new subsect ion ( 1 ) as 
follows: 

11(1) This sect ion appl ies to cases not 
referred to in sect ion 10.1. 

4. Education 

One of the most cherished and important incidents of 

parenthood is the right to make decisions concerning the 

education of one's child. The School Act requires the attendance 

at school of "every child who has attained the age of six years 

at school opening date and who has not attained the age of 

sixteen years" unless excused for any of the reasons allowed by 

the Act; and permits attendance up to the age of eighteen years 

s .  1 4 1  Parents are mentioned in several contexts: the school 

the child attends (ss. 144 and 151 1 ;  the payment of fees, 

including tuition and transportation fees (ss. 151, 152, 154 and 

165); provision of transportation (ss. 165 and 166); suspension - 
or expulsion of a pupil (s. 155); instruction of a pupil in 

French or any other language (s. 159); exclusion of a pupil from 



re l ig ious or p a t r i o t i c  exercises or inst ruct ion ( s .  163) ;  

attendance of  a pupi l  on a work experience program ( s .  170); and 

contravention of school attendance provisions ( s .  180). "Parent" 

i s  defined i n  section l(i) to include: 

( i )  a person appointed as guardian under Part 7 o f  the 
Domestic Relations Act, 

(i i) the Director of  Child Welfare, wi th respect to  a ch i l d  
who i s  a ward of  the Crown wi th in the meaning of the 
Child Welfare Act, and 

(iii) any other person who completely maintains supports and 
controls a c h i l d  as a parent would. 

We think that i t  would be desirable t o  change the de f in i t i on  

of  "parent" so that i t  would c lear ly  include the father of a 

c h i l d  born out of  wedlock i f  the father i s  a guardian. 

RECOMMENDATION $17 

That the School Act be amended by substituting the 
following for  subclause f i )  of subparagraph f i) of 
section 1: 
f i )  a person who is a guardian under the Status 

of Children Act or who is appointed a 
guardian under Part 7 or the Domestic 
Relat ions Act. 

5 .  Reliqion 

Another cherished and important r igh t  i s  that o f  a parent, 

as guardian, t o  determine the re l ig ious education of h i s  ch i ld .  

This r i gh t  may be overridden by the court i n  the exercise o f  i t s  

equitable j u r i sd i c t i on  where the wishes of  the parent con f l i c t  

with the welfare o f  the c h i l d  (DeLaurier v .  Jackson, [I9341 

S . C . R .  149). 
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Under our previous recomnendations, an unwed father who has 

the benefit of a presumption or declaration of parentage with ' 

guardianship will have the right to make or take part in the 

decision. He will also be a "parent or other responsible person" 

under section 60 of the Domestic Relations Act so that if he 
fails to obtain custody of the child the court will have power to 

deal with the child's religious upbringing in the same way as i t  

can deal with that of a child born in wedlock. We do not make 

any further recomnendation here. 

6. Marriaae 

With the exception of a girl who is pregnant or the mother 

of a living child, a person under the age of sixteen years is not 

permitted to marry (the Marriage Act, s. 16). Certain consents 

(s. 181, in most cases the consents of the mother and father, 

must be given to the marriage of any person under eighteen years 

of age. Where the parents are divorced or separated, the person 

having legal custody may give the consent. 

We will in Section X consider in what circumstances the 

consent of an unwed father should be required and make our 

recomnendation there. 

7. Testamentarv Guardianship 

A parent of a child may by deed or will appoint a person to 

be guardian of the child after the parent's death (Domestic 

Relations Act, s. 48(11_ ) .  We recomnend that an unwed father 

should be a "parent" for the purpose of this section if he 

himself is a guardian pursuant to a presumption of declaration of 

parentage with guardianship. 



RECOMMENDATION #18 

That the father of a chlld born out of wedlock be 
entitled to appoint a guardian under section 48(1) 
of the Domestic Relations Act, but only if h e i s a  
guardian of the child. 

8 .  Manaqement o f  P r o ~ e r t v  

Our proposals re l a te  t o  the guardianship o f  a c h i l d ' s  person 

and not t o  guardianship o f  h i s  property. Under section o f  

the Public Trustee Act, the Public Trustee i s  the guardian of the 

c h i l d ' s  estate unless l e t t e r s  of  guardianship have been issued by 

the cour t ,  and we do not see anything i n  the law re la t i ng  t o  

l e t t e r s  of  guardianship which require correct ion i n  the special 

case of  the c h i l d  born out o f  wedlock. The Minor's Property Act 

a lso deals w i th  the property of  ch i ldren,  but i t  already appears 

broad enough t o  al low the father of a c h i l d  born out o f  wedlock 

t o  make appl icat ions t o  the court i n  respect o f  the management o f  

property owned by h i s  c h i l d .  We make no recornendations here. 

9 .  Al ternat ives t o  Parental Guardianship 

Guardianship o f  the Children's Guardian and adoption o f f e r  

a l ternat ives t o  parental guardianship i n  the upbringing o f  

ch i ldren.  We w i l l  deal w i t h  the question of  the involvement o f  

the unwed father i n  these proceedings i n  Section X .  

10. Best In terest  o f  the Chi ld  and Parental Preference 

We have considered the question whether or not the law 

should express or exclude a preference for  one parent over the 

other i n  matters r e l a t i n g  t o  the upbringing of  the c h i l d .  We 

have concluded that  the l eg i s l a t i on  should not i n te r f e re  w i t h  the 
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application of the test  o f  the best interest o f  the c h i l d  and 

should remain s i l e n t  on the question. 



I X 

APPLICATION OF PROPOSALS FOR REFORM: 

FINANCIAL MATTERS AFFECTING CHILD 

In this section, we will deal with the provision of 

financial maintenance for a child born out of wedlock. We will 

also look at his reciprocal financial obligation to maintain 

family members. Then, under the heading of "Disposition of 

Property", we will examine the position of a child upon an 

intestacy or under a will or trust. The existing law 

distinguishes persons on the basis of their legitimacy or 

illegitimacy for all of these purposes. 

1. Maintenance 

1 Durina the Parents' Lifetime 

We begin our discussion of maintenance with a description of 

the existing law. A l l  children under the age of sixteen years 

have the right to be maintained by their parents (Maintenance 

Order Act, s. 3(2); Maintenance and Recovery Act, s. 21(l)(b)). 

An illegitimate child may be required to be maintained until he 

"attains the age of 18 years if he is attending school or is 

mentally or physically incapable of earning his own living" 

(Maintenance and Recovery Act, s. 21 ( 1  ) (b) 1 .  In the case of a 

legitimate child, the Domestic Relations Act (s. 46(5)) allows 

the court to make an order for the maintenance of an infant by 

the father or mother in conjunction with an application for 

custody, and infancy continues until majority; an illegitimate 

child is probably within this section (Nelson v. Findlay and 

Findlay, [I9741 4 W.W.R. 272 (Alta. S.C.); Smith v. Koch 1976 24 
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R . F . L .  155, (A l ta .  S . C . ) ;  Quintal v .  Boucher 1978 30 R . F . L .  380 

(A l ta .  Sur. C r t . ) .  

The duty o f  the unwed father to  maintain h i s  c h i l d  i s  not 

enforceable i n  normal circumstances unless a complaint i s  made 

against him wi th in  two years of  the ch i l d ' s  b i r t h  or w i th in  one 

year of an acknowledgement by the father (Maintenance and 

Recovery Act, s.  1 4 ( 1 ) ) .  I n  contrast,  the duty o f  the father t o  

maintain h i s  legi t imate c h i l d  may be enforced at  any time. 

I n  addit ion, the Maintenance Order Act ( s .  3 ( 1 ) )  imposes a 

duty on members o f  the family t o  maintain "every o ld ,  b l ind ,  

lame, mentally def ic ient  or impotent person", or "any other 

des t i tu te  person who i s  not able to  work". This provision, which 

we understand i s  ra re ly  i f  every used, w i l l  operate i n  favour of  

a legi t imate c h i l d  of  any age, but the Act spec i f i ca l l y  excludes 

an i l l eg i t ima te  ch i l d .  I t  means that a legi t imate c h i l d  has the 

r i gh t  to  be maintained by h i s  grandparents i n  a proper case; he 

also has a reciprocal duty to  maintain h i s  parents or 

grandparents. An i l l eg i t ima te  ch i l d  i s  not e n t i t l e d  to  receive 

maintenance from h i s  grandparents, nor does he have an obl igat ion 

to  maintain h i s  parents or grandparents. 

We think that the posi t ion of  the c h i l d  born out of  wedlock 

should be brought i n to  conformity w i th  that of  the c h i l d  born i n  

wedlock, except that he should not have a duty to  majntain h i s  

unwed father or paternal grandparents unless the father 's 

parentage has been established by a presumption or declaration o f  

parentage wi th guardianship. The ch i l d ' s  r i gh t  to  be supported 

should ar ise at a l l  events but h i s  obl igat ion to  provide support 

should only ar ise i f  the father has shown interest and i f  the 



reciprocal r igh ts  and obligations of the father had been extended 

t o  him. Our previous recomndations would ensure that the Court 

of Queen's Bench would have the necessary power t o  order 

maintenance under section 5 6 ( 5 )  of the Domestic Relations Act, 

and the only recommendations necessary at th is  time re la te  to  the 

Maintenance Order Act. 

RECOMMENDATION #19 

( 1 )  That the following be substituted for section 
1 ( a  1 of the Maintenance Order Act : - 
(a1 "chi ld" includes a ch i ld  of a ch i ld ,  and 

the ch i ld  of a husband or wife by a 
former marr i age. 

( 2 )  That the fo l  lowing sect ion be inserted after 
section 1 of the Maintenance Order Act: 

1 . 1 ( 1 1  Th i sAc tsha l l be read  in 
conjunct ion with the Status of 
Ch i 1 dren Act. 

(21 Notwithstanding anything contained 
i n  t h i s  Act, a chi ld is not obliged 
to  provide maintenance for h is  
father unless there is a 
presumpt ion of patern i ty  under 
section 4( 1 )  of the Status of 
Children Act or a declaration of 
parentage w i t h  guard iansh ip under 
sect ion 5( 31 of the said Act. 

We think that the equal treatment of the law should extend 

to the provision of one sumnary procedure by which maintenance 

can be secured for a l l  children whether born i n  or out of  

wedlock. At the present time, an i l l eg i t ima te  c h i l d  must 

o rd inar i l y  claim maintenance i n  a sumnary a f f i l i a t i o n  proceeding 

brought before the Court of Queen's Bench provided by Part 2 of  

the Maintenance and Recovery Act. The sumnary proceeding 

available to a legit imate ch i l d  i s  before the Provincial Court 

under section 27 of  the Domestic Relations Act. I n  t ry ing  to  
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br ing the two proceedings ogether we f ind  ourselves on the horns 

o f  a dilemna: we would have to  recomnend changes i n  the law 

re la t ing  to  chi ldren born i n  wedlock i n  order t o  br ing i t  i n t o  

conformity wi th that re la t ing  t o  chi ldren born out of wedlock, or 

we would have to  leave inequal i t ies between chi ldren born i n  

wedlock and chi ldren born out of  wedlock. We are not prepared t o  

adopt ei ther course of  action without a thorough study of  the l a w  

r e l a t i g  to  the support of  chi ldren generally, and we therefore 

propose to  defer making a recomnendation for one sumnary 

procedure u n t i l  we report on the law re la t i ng  to  the support o f  

chi ldren generally, a project upon which we have done only some 

preliminary work. 

(2) After a Parent's Death 

The Family Relief Act provides for the proper maintenance 

and support of  a dependant ch i l d  out o f  the estate o f  h i s  

deceased mother or father.  An i l l eg i t ima te  c h i l d  i s  e l i g i b l e  to  

claim support from the estate of  h i s  deceased mother, and no 

change i n  the l a w  i s  needed. He i s  e l i g i b l e  t o  claim from the 

estate o f  h is  deceased father if the father has acknowledged h i s  

patern i ty ,  or has been declared to  be the father i n  an 

a f f i l i a t i o n  proceeding under the Maintenance and Recovery Act or 

a predecessor Act. The p r i nc ip le  of  equal treatment suggests 

that e l  i g i b i  1 i t y  should depend on the b io logical  fact o f  

patern i ty  i n  the cases o f  chi ldren born out o f  wedlock as i t  does 

i n  the cases o f  ch i ldren born i n  wedlock, and e f fec t  should be 

given to  the p r i nc ip le  to  the extent that i t  does not expose 

estates to  trumped-up claims, a subject which we w i l l  discuss i n  

the section of  t h i s  Report dealing w i th  l i m i t a t i o n  periods 



a f f ec t i ng  the r i g h t  t o  b r i ng  proceedings. 

RECOMMENDATION #20 

That the Family Relief Act be amended by 
subst i tu t  ing the fo l  lowing for sect ion m: 
f b )  "chi ld" includes 

i i )  a ch i ld  of a deceased born after the 
death of the deceased, and 

( i i )  a chi ld born out of wedlcxk 

1 3 )  Maintenance-related Leqis la t ion 

We have said above that some maintenance-related l eg i s l a t i on  

already includes a c h i l d  born out o f  wedlock. The Workers' 

Compensation Act and the Criminal I n j u r i e s  Compensation Act do 

so. The Fatal Accidents Act gives a cause of  act ion for  damages 

for  the benef i t  o f  the fami ly o f  a person whose death was caused 

by wrongful ac t ,  neglect or de fau l t .  A c h i l d  born out o f  wedlock 

i s  included, but  i t  i s  not c lear at the present time whether h i s  

father may benef i t  under the Act. I n  other Acts, examples o f  

which are given i n  Appendix 11, words such as "parent"  and 

" c h i l d "  are not def ined, leaving ambiguity i n  the case o f  a c h i l d  

born out o f  wedlock. Our Recommendation # 1  w i l l  c lear  up a l l  

ambiguity i n  favour o f  including the c h i l d  born out o f  wedlock i n  

the term " c h i l d "  and i n  favour o f  inc lud ing the mother and father 

o f  the c h i l d  born out o f  wedlock i n  the terms "mother", " fa ther "  

and "parents".  We th ink ,  however, t o  conform t o  our proposed Act 

by removing from them references t o  " i l l e g i t i m a t e  ch i l d ren " .  

RECOMMENDATION #21  

i 1 ) That paragraph i b )  of subsect ion i 1 ) of 
sect ion 1 of the Criminal In jur ies 



Compensat ion Act be amended by deleting the 
words "an i l legit imate chi ld and". 

(2) That paragraph l a )  of section 1 of the Fatal 
Accidents Act be amended by substituting the 
words "and stepdaughter" for the words 
"stepdaughter, and i 1 1 eg i t imate chi ld" . 

(3) That paragraph ( c )  of subsect ion ( 1 ) of 
sect ion 1 of the Workers' Compensat ion Act be 
amended by deleting the words " a  chi ld born 
out of wed 1 ock" . 

2 .  Disposit ion o f  Property 

( 1 )  Intestate Succession 

When a  person dies without leaving a  w i l l  d i rec t ing  

d i s t r i bu t i on  o f  h i s  property, the Intestate Succession Act says 

who shal l  succeed to  h is  estate and i n  what shares. Section 14 
o f  the Intestate Succession Act says that a  c h i l d  born o f  

wedlock may not par t i c ipa te  i n  the d i s t r i bu t i on  o f  the estate of  

h i s  deceased father unless the father leaves no widow or lawful 

issue and has acknowledged h i s  patern i ty  or has been declared to  

be the father i n  an a f f i l i a t i o n  proceeding. He may succeed to  

the estate of  h i s  mother and through her t o  the estate of  a  

grandparent or other more remote maternal kindred because section 

13  provides that "an i l l eg i t ima te  ch i l d  shal l  be treated as i f  he - 
were the legit imate c h i l d  o f  h i s  mother". A c h i l d  born j~ 

wedlock may succeed both to  and through the estates o f  h is  mother 

and h is  father and the i r  kindred. 

Should the l im i ta t i on  on the a b i l i t y  o f  a  c h i l d  born out of  

wedlock to  succeed to  the estate of  h is  in testate father be 

perpetuated? Of course, i f  such a c h i l d  i s  placed i n  the same 

posi t ion as h i s  s ib l ings who are born i n  wedlock, the ef fect  w i l l  
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be to  diminish the shares of  the l a t t e r ,  but we have already 

concluded that the r igh ts  of chi ldren should not depend on the 

mari tal  status o f  thei r  parents. We recomnend that a c h i l d  born 

out of  wedlock be en t i t l ed  to succeed both to  and through the 

estate o f  h i s  in testate father. This recomnendation i s  subject 

t o  the l im i ta t i on  we w i l l  make i n  Section X as to  the time wi th in  

which patern i ty  must be established. 

A coro l la ry  issue i s  whether an unwed father, and more 

remote kindred through him, should be e n t i t l e d  to  succeed to the 

estate of  h i s  c h i l d  born out o f  wedlock. I t  i s  arguable that he 

should not be able to  assert a claim to  or through the estate of  

a c h i l d  to  whom he d id  not discharge the duties of  a father 

during the c h i l d ' s  l i fe t ime.  On the other hand, nowhere else i n  

the law of succession does the r i g h t  t o  succeed depend upon 

mer i t ,  and a requirement that a father must prove that he had 

f u l f i l l e d  h i s  obl igat ions toward the c h i l d  would create 

uncertainty and lead to  l i t i g a t i o n .  One of  our basic 

recomnendations i s  that the status and r igh ts  and obligations of 

parents and kindred of  a c h i l d  born out of  wedlock be the same as 

those of  the parents and kindred of a c h i l d  i n  wedlock, and we do 

not see a su f f i c i en t  reason for departing from that 

recomnendation merely because a father may lack mer i t .  

RECOMMENDATION #22 

That the Intestate Succession Act be amended as 
fol1ows: 

( 1 )  By substituting the following for section 
l(b): 

l ( b )  "issue" includes all lineal descendants - 
of the ancestor. 



(2) By substituting the following for section 1_3: 

13. For all purposes of this Act a child - 
born out of wedlock is treated the same 
as a child born in wedlock. 

(3) By repealing section 14. 

(2) Wills and Trusts 

The doctrine of filius nullius at comnon law influenced the 

construction placed on words like "children" and "issue" where 

they appeared in wills and other instruments. The English House 

of Lords in Hill v. Crook ( 1 8 7 3 1 ,  L . R .  6 H.L. 265 held that such 

words refer prima facie to legitimate relationships and not to 

illegitimate ones. In the case of a child born out of wedlock 

and his mother, this rule of construction is reversed by section 

36 of the Wills Act. I t  should be reversed for all cases by the - 
proposed statute. Section 3 of the Wills Act would then be 
unnecessary. 

We also reconmend that the rule should be abolished for 

purposes of the interpretation of words denoting family 

relationships where used in deeds or other written instruments. 

This Reconmendation would apply to the relationship of unwed 

mother or unwed father and child. 

RECOMMENDATION #23 

( 1  1 That the rule of construction whereby in a 
w i 1 1 , deed or other instrument words of 
relationship signify only legitimate 
relationship in the absence of a contrary 
intent ion be abol ished. 

(21 That the Wills Act be amended by repealing 
sect ion 36. 
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One f i n a l  point i s  t h i s :  a somewhat uncertain ru le  of  publ ic 

pol icy proh ib i ts  g i f t s  to  future born i l l eg i t ima te  children. The 

existence of such a ru le  i s  at least p a r t i a l l y  rebutted by 

section 3 o f  the Wi l l s  Act which treats an i l l eg i t ima te  c h i l d  as 

i f  he were the legit imate c h i l d  of h i s  mother. England has 

reversed the ru le  by section 1 5 ( 7 )  of the Family Law Reform Act 

of  1969. The ru le  should be revoked and our general 

recomnendation that the status and r igh ts  o f  a c h i l d  born out of 

wedlock be the same as i f  the c h i l d  were born i n  wedlock w i l l  

revoke i t .  No further recomnendation i s  necessary. 

( 3 )  Administration of Estates Act, section 7 

A question arises as t o  entitlement t o  not ice under section 

7 of  the Administration of Estates Act. That section requires a - 
person applying for a grant of probate or administration to  send 

to  the spouse of the deceased and t o  each c h i l d  or someone on h i s  

behalf a copy of  the appl icat ion and a not ice pertaining to  the 

r i gh ts  o f  dependants under the Family Rel ief Act. I f  the c h i l d  

i s  an in fan t ,  a copy of  the appl icat ion goes t o  the Public 

Trustee. Such not ice should be given whenever the re1 at ionship 

o f  the deceased to  a dependant c h i l d  born i n  or out of  wedlock 

has been acknowledged by him, or established by presumption or by 

declaration or other court order establishing parentage before 

h i s  death. We th ink,  however, that the general law re la t ing  to  

the duty of  executors and administrators t o  know of or make 

enquiries as to  the existence o f  beneficiar ies or potent ia l  

beneficiar ies should apply; we do not think that i t  i s  f a i r  t o  

executors and administrators to  impose any special duty to  carry 

on a special invest igat ion t o  f ind  out whether a deceased had any 
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chi ldren born out o f  wedlock. 

( 4 )  Protection o f  Leqal Representatives and Trustees 

A legal representative or t rustee who has acted reasonably 

i n  the administration o f  an estate or the d i s t r i b u t i o n  o f  

property should not be l i a b l e  for  claims based on the undisclosed 

re lat ionship o f  an unwed father and h i s  ch i l d .  We think that the 

ex is t ing  law gives him su f f i c i en t  protect ion and we therefore 

make no recomnendation for change. 

( 5 )  Wronaful D is t r ibu t ion  

Property may be d is t r ibu ted  i n  ignorance o f  the r i g h t  o f  a  

c h i l d  born out o f  wedlock t o  share i n  i t .  The next question i s  

whether i t  should be possible t o  trace and reclaim i t .  The law 

which applies t o  other cases o f  wrongful d i s t r i b u t i o n  should 

apply and we make no recomnendation. 

( 6 )  Retroactive Operation 

I t  can be argued, and some members of our Board accept the 

argument, that the proposed Act should not apply t o  w i l l s  and 

other instruments executed before i t  comnences;the proposed Act 

w i l l  change the ru les o f  in terpretat ion of words re fe r r ing  t o  

family relat ionships and i t  may be that a  testator or grantor 

used those words w i th  the in tent ion that they be interpreted 

according t o  the law as i t  was when he used them. The major i ty  

o f  our Board however believes that the proposed Act should apply 

to  ex is t ing w i l l s  and instruments, though not so as t o  af fect  

r igh ts  which have vested before i t s  comnencement; the proposals 

are intended to  correct in jus t i ce ,  and i t  i s  much more l i k e l y  



that a testator  or grantor would use such words without d i r ec t i ng  

h i s  mind t o  the question whether or not they included 

i l l e g i t i m a t e  re la t ionships.  The law appl icable t o  an intestacy 

would, o f  course, be the law i n  force a t  the death o f  the 

deceased person. 

RECOMMENDATION #24 

( 1 )  That the proposed Act not affect r ights 
vested before i t s  commencement. 

(2) That save as provided in subsection ( 1 )  the 
proposed Act apply t o  persons born and 
instruments executed before as well as after 
i t s  commencement. 



X 

REQUIREMENTS OF N O T I C E  AND CONSENT 

1 .  Introduct ion 

The father o f  a  c h i l d  born i n  wedlock i s  e n t i t l e d  t o  not ice 

o f  various kinds o f  acts and proceedings which would a f fec t  h i s  

r i g h t s  as parent and guardian. I t  i s  i m p l i c i t  i n  the not ion o f  

one status fo r  a l l  ch i ld ren  that a  father who i s  a  guardian o f  

h i s  c h i l d  born out o f  wedlock should have not ice o f  s im i la r  acts 

and proceedings. I t  i s  also i m p l i c i t  that the father o f  a  c h i l d  

born out o f  wedlock should be able t o  g ive or withhold h i s  

consent t o  matters i n  which the father o f  a  c h i l d  born i n  wedlock 

would be able t o  do so unless as i n  cases o f  adoption and 

surrenders fo r  adoption there are reasons t o  the contrary.  We 

now turn t o  the question as t o  how a  t h i r d  par ty  i s  t o  ascertain 

the i den t i t y  o f  an unwed fa ther .  We also turn t o  the question 

whether the p r i nc ip l e  o f  serving the best in te res t  o f  the c h i l d  

d ic ta tes  that one should g ive not ice t o  or obta in  the consent o f  

an unwed father who i s  not a  guardian, t o  various matters 

a f fec t ing  the c h i l d .  

2 .  I den t i f i ca t i on  and Location o f  Unwed Fathers 

We address ourselves here t o  ways i n  which an unwed father 

might be i d e n t i f i e d  and located. Later we w i l l  discuss the cases 

i n  which he should receive not ice and i n  which h i s  consent should 

be required. 

( 1 )  Unsatisfactory Al ternat ives 
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How i s  an unwed father to  be located for the purpose of  

giving him not ice o f  a proceeding or asking him for h i s  consent 

to  a matter a f fec t ing  the ch i l d?  The person who i s  under a duty 

to  give the not ice or ask for the consent must be able to  

i den t i f y  and locate him, and the procedure should not be too 

onerous. 

A court order declaring a man to  be the father o f  a c h i l d  

born out of  wedlock i s  author i tat ive evidence. However, the mere 

existence of  an order does not br ing i t  to the attent ion of  

persons who wish to i den t i f y  and locate the father,  and i n  the 

case of  a presumption o f  parentage there i s  no court order at 

a l l .  I t  i s  therefore not appropriate merely to  say that not ice 

i s  to  be given or consent required i f  there i s  an order declaring 

a man to  be the c h i l d ' s  father.  

As an a l ternat ive the law could provide for not ice or 

consent i f  the unwed father had shown suf f i c ien t  interest i n  the 

c h i l d  to j u s t i f y  such a requirement. Conduct showing su f f i c ien t  

interest might include any or a l l  o f  the following: a wr i t ten or 

ora l  acknowledgement of  patern i ty ;  l i v i n g  wi th or supporting the 

ch i ld ;  l i v i n g  wi th the mother at the time o f  the c h i l d ' s  

conception or having had a continuing re lat ionship wi th her since 

that time; assumption o f  the social responsib i l i t ies of  a father; 

and signing an agreement to  support the ch i l d .  A provision o f  

that kind would have the advantage o f  associating paternal 

standing wi th paternal mer i t .  I t  would, however, have the 

disadvantage that the person under the obl igat ion o f  f inding the 

unwed father would not necessarily know of  the conduct nor of  the 

i den t i t y  or locat ion of  the father, and we do not recomnend i t .  
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Another a l ternat ive would be to  allow a man to  regis ter  

himself un i l a te ra l l y  as the c h i l d ' s  fa ther .  Such a provision 

would be open to  abuse, and we do not recomnend any provision for 

regis t rat ion other than the ex is t ing one for reg is t ra t ion  at the 

j o in t  request of the mother and father.  

(2) Resistrat ion at Joint Request of Parents 

Registration of  a man as father at the j o in t  request of  the 

mother and himself w i l l  be su f f i c ien t  under our proposals to  

raise a rebuttable presumption of parentage. I t  w i l l  provide a 

f i rm  foundation for a requirement that the man receive not ice of 

proceedings af fect ing the ch i l d ,  and we w i l l  make several 

recomnendations to  that e f fec t  i n  re la t i on  to  spec i f i c  

proceedings. Since the system exis ts  i t  i s  not necessary for us 

to make a recomnendation for i t s  creat ion. 

( 3 )  Resister of Unwed Fathers 

We come now to  a proposal which we w i l l  recomnend. I t  

embodies the idea of  a central  register which can be searched by 

the person who has the duty to  f i nd  the unwed father ,  and 

requires the father t o  take pos i t i ve  act ion, f a i l i n g  which he 

w i l l  not necessarily receive not ice. 

Our proposal i s  that the Director of  V i ta l  S ta t i s t i cs  

maintain a separate regis ter  i n  which an unwed father may f i l e  

one of two documents. The f i r s t  i s  a declaration of  parentage of 

the kind contemplated by t h i s  report .  The second i s  a form of 

a f f i dav i t  i n  which the unwed father would swear to  the fact 

giving r i s e  to  a presumption of patern i ty ,  namely, a year's 

cohabitation w i th  the mother, and i n  which he would swear to  h i s  
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b e l i e f  that  he i s  the c h i l d ' s  f a t h e r .  In e i t h e r  case the unwed 

fa ther  would be requ i red t o  supply the D i rec to r  w i t h  enough 

in format ion t o  i d e n t i f y  the c h i l d  i n  h i s  records and w i t h  an 

address f o r  serv ice .  Not ice  a t  the address would b i n d  the 

fa the r ,  so tha t  i t  would be incumbent upon him t o  keep i t  up t o  

date.  

A man who f i l e s  an a f f i d a v i t  i n  the proposed r e g i s t e r  w i l l  

make i t  almost c e r t a i n  that  he w i l l  have t o  bear a t  least  the 

f i n a n c i a l  burdens o f  p a t e r n i t y ,  and he w i l l  g a i n  o n l y  the r i g h t  

t o  rece ive n o t i c e  and an oppor tun i t y  t o  g i v e  o r  w i thho ld  a 

consent which the cour t  w i l l  u l t i m a t e l y  be ab le  t o  dispense w i t h .  

Since the burdens are subs tan t ia l  and the b e n e f i t s ,  except t o  an 

in te res ted  fa the r ,  are not  subs tan t ia l ,  we do no t  expect the 

f i l i n g  o f  a f f i d a v i t s  t o  be abused. However, we w i l l  make a 

recomnendation under which a f a l s e  one may be removed from the 

r e g i s t e r .  

We understand that  the keeping o f  such a r e g i s t e r  would 

cause some admin is t ra t i ve  problems fo r  the D i r e c t o r .  We 

understand, however, that  the problems cou ld  be overcome. We 

regard the proposal f o r  the r e g i s t e r  as one o f  very great  

importance i n  the s t r u c t u r e  o f  the system we have proposed fo r  

improving the s i t u a t i o n  o f  c h i l d r e n  born out  o f  wedlock, and we 

hope that  the necess i ty  f o r  the necessary admin is t ra t i ve  e f f o r t  

can be accepted. We w i l l  r e f e r  back t o  t h i s  proposal i n  our 

ensuing discussion o f  the k inds o f  proceedings a f f e c t i n g  c h i l d r e n  

and unwed fa thers  i n  which n o t i c e  should be g iven or  consent 

sought . 



The register should not be avai lable for inspection by the 

world at large; on the contrary, disclosure of  the information 

contained i n  the register should be given only to  par t ies  to  any 

proceeding or proposed proceeding involving the c h i l d ,  or persons 

requir ing the consent o f  an unwed father who i s  a guardian of  the 

ch i l d ,  or as ordered by the court 

RECOMMENDATION #25 

( 1 )  That a person claiming to be a parent of a 
child born out of wedlock may file with the 
Director of Vital Stat ist ics: 

( i )  a declaration of parentage or, in the 
case of a man who is presumed to be the 
father of a child by reason of 
cohabitation with the child's mother, an 
affidavit swearing that the deponent 
cohabited with the mother of the child 
throughout the year preceding the 
child's birth and swearing to the 
deponent's belief that he is the father 
of the chi ld; 

( i i )  if not otherwise provided, the name, 
date of birth, place of birth and sex of 
the child and, if known, the birth 
reg istrat ion of the chi ld and the name 
of the other parent; and 

( i i i )  his address for service within the 
province which he may from time to time 
change by notice in writing filed with 
the Director of V ital Stat ist ics. 

(2) That the Director of Vital Statistics shall 
maintain a register of declarations of 
parentage and affidavits filed under 
subsection ( 1 )  and shall provide the name and 
address of a person claiming to be a parent 
of the child to any party to a proceeding or 
proposed proceed i ng i nvo 1 v i ng the ch i 1 d , and 
to any person requiring the consent of the 
parent to a matter affecting the child. 

(3) That unless the court having jurisdiction 
over the subject matter of a proceeding 
otherwise orders, service of a notice by 
registered mail addressed to the last address 
for service filed with the Director of Vital 
Stat ist ics is good and suf f icient service. 



( 4 ) That except as prov ided in subsect ion ( 2 )  or 
by order of the court the existence or the 
contents of a declaration of parentage or 
affidavit filed under this section shall not 
be made pub1 ic or disclosed to any person. 

(5) That upon making a finding that a person 
filing an affidavit under subsection ( 1 )  is 
not the father of the child or did not 
cohabit with the child's mother as set forth 
in the affidavit the court may direct that 
the affidavit be removed from the register 
and the affidavit thenceforth shall be deemed 
not to have been filed. 

( 4 )  Sumnarv 

I n  sumnary, we think that the law should provide for the 

i den t i f i ca t i on  of  the unwed father i n  three ways: 

( i )  reg is t ra t ion  of  a declaration of  parentage; 

(ii) reg is t ra t ion  of  an a f f i dav i t  establ ishing cohabitation 

g iv ing r i s e  t o  a presumption o f  parentage; 

(iii) reg is t ra t ion  of  a man as a c h i l d ' s  father at the j o in t  

request o f  the mother and himself. 

When we come t o  the recomnendations as to  when the unwed 

father should receive not ice. we w i l l  re fer  back t o  these 

recomnendations. We w i l l  not recomnend that the unwed father 

receive not ice i n  a l l  cases. I n  most cases we w i l l  go on to  

recomnend that the court be given the power and the duty t o  

consider whether any other person not already served should 

receive not ice w i th  a view to  ensuring that everyone with a 

proper in terest  i n  a c h i l d ' s  welfare would have an opportunity t o  

appear . 

3 .  Reauirernents of  Notice and Consent 



( 1 )  Guardianship, Custody and Access 

Having provided for the i den t i f i ca t i on  and locat ion of  the 

unwed father, we turn to  the question when, as a matter of  

pol icy,  he should be e n t i t l e d  to  receive not ice or give h is  

consent. I n  our opinion, the best interest of  chi ldren born out 

o f  wedlock would be served by giving not ice of  proceedings for 

guardianship, custody or access to  an unwed father who can be 

ident i f ied  by any one of  the three means set out above, and we so 

recomnend. Notice should also be given to  any other person who, 

i n  the cour t 's  opinion should have the opportunity to  be heard; 

we would expect that that would include anyone wi th a potent ia l  

r i gh t  t o  guardianship or custody. 

An unwed father should have a r i gh t  t o  not ice of  other 

proceedings a f fec t ing  the upbringing of  the c h i l d  only i f  he i s  a 

guardian. 

These proposals require amendments to  the Provincial Court 

Act and the Domestic Relations Act. 

RECOMMENDATION #26 

( 1  ) That the Prov inc ia 1 Court Act be amended by 
add ing the fol  1 ow ing subsect ions after 
subsect ion (9) of sect ion 2: 
( 1 0 )  I f  the chlld is born cut of wedlock, 

notice of an application shall unless 
the court otherwise orders be given to  a 
person named as the father of the child 
i n  a dec 1 arat ion of parentage or 
af f idav i t  f i 1 ed under the proposed 
Status of Children Act and to  a person 
registered as the father of the child at 
the joint request of himself and the 
mother, or as ordered by the court. 

( 1 1 )  U m n  the application the court shall 



( i ) consider whether or not any other 
person should recefve not ice; and 

( i i ) direct that not ice be given t o  any 
person who in i t s  opinion shwld 
have an opportunity to  be heard. 

(2 ) That the Domest ic Re1 at ions Act be amended by 
inserting a new sect ion 45.1 after sect ion 
45 : - 
45. Upn any application under t h i s  Part 

Part 5 which affects the guardianship or 
custody of or the r ight of access to  a 
chi ld born out of wedlock, the court 
sha 1 1 

( i )  consider whether or not any other 
person s h l d  receive notice; and 

( i i ) direct that not ice be given t o  any 
person who in i t s  opinion s h l d  
have an opportunity t o  be heard. 

( 2 )  Adoptions and Other Child Welfare Act Proceedinas 

Report 20 dealt at some lenqth with the position of the 

unwed father in "neqlected child" proceedinqs under the Child 

Welfare Act as i t  then stood, and in adoption proceedinqs. That 

detailed discussion is now irrelevant because the 1984 Child 

Welfare Act substituted difference ~roceedinqs and embodied some 

more recent policv decisions. 

The auestion for discussion then and now is what   art an 

unwed father should be qiven a chance to take in thinqs done 

under the Child Welfare Act. These include the mahina of 

agreements between quardians and directors of Child Welfare for 

"protective services", the makinq of aqreements for the aivina of 

custody to a director, and for the makinq of aqreements between 

guardians and a director under which the Children's Guardian will 

assume quardianshi~ of the child. They also include court 

proceedinqs for orders permittina a director of Child Welfare to 
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supply "protect ive services", apprehension of  ch i ldren who are i n  

need o f  protect ive services, supervision orders, temorary and 

permanent auardianship orders namina the Children's Guardian as 

guardian, orders for  secure treatment and adoption orders. (The 

Child Welfare Act also deals wi th pr ivate auardianship orders, 

but we have discussed these s u f f i c i e n t l y  already.) Generally 

speakina the Chi ld Welfare Act recoanizes the auardian as the 

person to  make the aareements and to  take par t  i n  the proceedinas 

which we have l i s t e d .  I n  some places a " foster  parent" has some 

standina. I n  others a person who has had the care of  a ch i l d  for 

s ix  months or a person wi th whom the c h i l d  has a continuinq 

relat ionship i s  referred to. Apart from the standina of  an unwed 

father t o  a ~ ~ l v  w i th in  ten davs o f  the c h i l d ' s  b i r t h  for a 

declaration of  pa tern i ty  and order o f  auardianship and custody 

under section 1 1  of the Child Welfare Act, the unwed father,  as 

such, has no r i a h t  t o  not ice of proceedinas and has no standinq 

i n  proceedinqs. 

Under our ea r l i e r  recomnendations an unwed father would be a 

"auardian" i f  he had cohabited wi th the mother throuahout the 

year before the b i r t h  of  the c h i l d  or i f  he afterwards married 

the mother and acknowledaed the ch i l d .  Unwed fathers i n  those 

cateaories would have the same r iah ts  and standina as married 

fathers. 

I n  Report 20 we also recomnended that i n  proceedinas an 

unwed father should receive not ice if he had f i l e d  a declaration 

of ~arentaae or a f f i d a v i t  under our ea r l i e r  recomnendations or i f  

he was reaistered as father wi th the consent o f  himself and the 

mother. I n  the case o f  adoptions we said th i s :  



Should the father 's consent be required 
i f  he i s  not a guardian, or should he at 
least receive not ice of the voluntary 
surrender and be given an opportunity to 
apply for  guardianship? He may or may not be 
interested i n  the welfare o f  the ch i l d .  I f  
he i s  not ,  g iv ing not ice w i l l  waste time to 
the detriment o f  the ch i ld .  I f  he can be 
located, i s  interested and i s  given a 
hearing, i t  w i l l  s t i l l  be open t o  the court 
to decide against him; even more time w i l l  
have been wasted, and, indeed, the f i n a l  
decision may not be rendered u n t i l  a l l  
appeals have been exhausted. I n  the 
meantime, a foster ing or i ns t i t u t i ona l  
arrangement w i l l  be needed for the care of  
the ch i l d .  Whatever the outcome, there w i l l  
be d iscont inui ty  i n  the ch i l d ' s  custody. On 
the other hand, the court may decide i n  the 
father 's  favour, and we have given a number 
of  good reasons to  encourage the development 
o f  the relat ionship of  a c h i l d  w i th  h i s  
b io logical  parents. 

We have consulted the Inter-Faculty 
Group on the Study of  the Child, an 
in te r -d isc ip l inary  group at the Universi ty of  
Alberta whose professional qua l i f i ca t ions  we 
respect. Their view, af ter  anxious 
consideration and extensive debate, i s  that 
the chance of being adopted i s  more l i k e l y  to  
be i n  the best interest of  a c h i l d  born out 
of  wedlock than i s  the chance o f  a good 
re lat ionship w i th  h i s  father.  We have 
accepted thei r  advice and abandoned our 
previous view which was i n  favour of  
requi r ing not ice to the father i n  the case of  
a chi l d  who has reached the age of  s ix  months 
or more. Our r e c m n d a t i o n  accordingly i s  
that there be no not ice or consent provision 
re la t i ng  t o  the father of a c h i l d  born out of 
wedlock i n  the case of a voluntary surrender 
unless he i s  a guardi'an or i s  registered as 
the c h i l d ' s  father at  the j o in t  request of  
himself and the mother. 

That recommendation does not preclude 
the Director of  c h i l d  Welfare from making an 
invest igat ion to  determine whether the 
c h i l d ' s  father can be found and whether 
guardianship by the father would be i n  the 
best in terest  o f  the ch i ld ;  and we hope that 
as a matter of po l i cy  he w i l l  make such an 
invest igat ion. The Director should be able 
to  defer acceptance of  the voluntary 
surrender u n t i l  he has made such an 
invest igat ion and, i f  i t s  resul ts  are 
af f i rmat ive,  u n t i l  he has afforded the father 



an opportunity t o  apply for a declaration o f  
parentage w i th  guardianship and the resul ts  
of  the appl icat ion are known. While the 
present section 30 o f  the Chi ld Welfare Act 
probably allows him to  do tha t ,  we think that 
the matter should be put beyond doubt by 
amendrnen t . 

Generally speakina, the 1984 Child Welfare Act would be 

consistent wi th the recomnendations which we made i n  Report 20 if 

i t  recoanized unwed fathers as auardians i n  the si tuat ions i n  

which we think that an unwed father should be a auardian. I t  

would i n  anv event be necessarv to  chanae the d e f i n i t i o n  o f  

"auardian" i n  the Child Welfare Act i f  our other recomnendations 

were adopted, because the Chi ld Welfare Act de f i n i t i on  includes 

persons who are or are appointed auardians under the Domestic 

Relations Act, and s. 47 of  that Act, which makes parents 

auardians. would be removed in to  the proposed Status o f  Children 

Act. The chanae could be effected s i m l y  bv addina the name o f  

the new statute to  the Chi ld Welfare Act de f i n i t i on .  

There are three points i n  the recomnendations which we made 

i n  Report 20 wi th which the Child Welfare Act would not be 

en t i re lv  consistent. The f i r s t  o f  these i s  that a father who has 

f i l e d  an a f f i dav i t  or declaration o f  parentaae w i th  the Chi ld 

Welfare Branch and a father who i s  reaistered there w i th  the 

j o i n t  consent of  himself and h i s  wife would, under our 

recomnendations but not under the Chi ld Welfare Act, receive 

not ice of  proceedinas. The second i s  that our recomnendations 

d id  not spec i f i ca l l v  provide a ten dav period af ter  the c h i l d ' s  

b i r t h  for appl icat ion for a declaration of  parentaae and for 

guardians hi^ by the unwed father of  a newborn ch i l d .  The th i rd  

i s  that our recomnendations would have aiven the Director of  
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Child Welfare a freer hand to  look for unwed fathers and would 

have directed the court t o  qive more consideration t o  servinq 

others than imnediate par t ies.  We express no view on the second 

point .  On the f i r s t  and th i rd ,  we remain o f  the o ~ i n i o n  that our 

points are va l i d .  However, i n  view of  the fact that the Child 

Welfare Act i s  so recently enacted and embodies pol icv decisions 

made af ter  much thouqht and discussion we have concluded that we 

should not repeat them i n  our recomnendations i n  th i s  report. 

RECOMMENDATION #27 

We recommend that the Child Welfare Act be amended 
to include in the definition of "quardian" a 
person who is  or is  appointed a guardian of the 
child under the Status of Children Act. 

I n  addit ion to  a parent The Marriage Act permits a person 

who has legal custody of a c h i l d  under eighteen years o f  age to  

consent to  the c h i l d ' s  marriage. We do not think that any change 

i s  necessary. 

( 5 1  Chanae o f  Name 

We have previously recomnended (Recomnendation 1 1 6 )  that a 

mother or father should be able to  apply to  change the name o f  a 

c h i l d  born out of  wedlock. We think, however, that the consent 

of  the other parent should be required, and that i n  th i s  case the 

requirement should not be res t r ic ted  i n  the case of  fathers to  

those who are guardians, as a ch i l d  may be using the father 's 

surname. The court should, however, have power to  dispense wi th 

consent, and section 14(3) o f  the Change o f  Name Act should . 

accordingly be amended so that the court can dispense with 



consents required by the new section 10.1 which we proposed under 

Recomnendation #16. 

RECOMMENDATION #30 

That the Change of Name Act 1973 be amended as 
foll0ws: 

1 1 )  By adding to  section 10.1 as proposed in 
Recommendat ion # 16 the- 1 1 owing subsect ion : 

13) The mother or father may not apply under 
t h i s  section without the consent of the 
other parent of the ch i ld .  

12) By inserting the number "10.1" af ter  the 
number "10" in subsect i o m o f  sect ion 14. 

4 .  An Opportunitv t o  be Heard 

A person e n t i t l e d  to  not ice should be e n t i t l e d  to be heard. 

Even i n  cases where a person i s  not e n t i t l e d  to  not ice,  the court 

has a d iscret ion to  hear him i f  he indicates h i s  interest i n  the 

proceedings and asks to  be heard. This d iscret ion could be 

exercised i n  favour of  an unwed father who has not been n o t i f i e d  

o f  proceedings re la t ing  to  h i s  c h i l d  but learns o f  them. The 

power of the court t o  hear or add an interested par ty  i s  referred 

to  by Legg, D.C.J. i n  Re N . V . C . ,  [I9731 5 W . W . R .  257 at 262: 

I can v isual ize cases i n  which i t  would be i n  
the best in terests o f  the c h i l d  t o  have the 
putat ive father represented by counsel. I am of  
the opinion that a d iscret ion l i e s  i n  the court t o  
allow the putat ive father or any other person t o  
be represented and take part  i n  the proceedings. 
The courts have exercised th i s  d iscret ion i n  other 
branches o f  the law, pa r t i cu la r l y  i n  probate 
matters. However, the onus rests w i th  the 
putat ive father to  make appl icat ion to  the court 
t o  be heard and t o  be represented, and demonstrate 
to  the court the reasons why i t  should exercise 
i t s  d iscret ion i n  h is  favour. Fa i l ing  t h i s ,  the 
putat ive father has no status before the court i n  
wardship proceedings. 
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That d isc re t ion  seems appropriate for cases where the unwed 

father i s  not e n t i t l e d  t o  not ice. 

5 .  Court Power t o  Dispense w i th  Notice or Consent 

The court should have power t o  dispense w i th  n o t i f i c a t i o n  or 

consent where i t  i s  un l i ke l y  to  serve any useful purpose, or 

where delay i s  l i k e l y  t o  be pre jud ic ia l  t o  the c h i l d .  The power 

i s  s u f f i c i e n t l y  provided by the individual Acts and no further 

recomnendation i s  required. 



X I  

PROOF OF PARENTAGE 

I f  patern i ty  i s  important i t  i s  usual ly known and 

acknowledged, but i t  i s  nevertheless necessary to  provide for 

proper procedures and a careful  weighing of  evidence i n  those 

cases i n  which i t  i s  disputed. We speak o f  proof o f  "parentage" 

i n  th is  section and not merely proof o f  "pa tern i ty "  because, as 

we have said before, there can i n  theory be an issue as to  the 

i den t i t y  o f  the mother. 

1 .  Existinq Machinerv for Proof o f  Paterni ty 

Under the ex is t ing  law, patern i ty  may be i n  issue i n  three 

classes of proceedings. The f i r s t  i s  " a f f i l i a t i o n "  proceedings 

under the Maintenance and Recovery Act which are undertaken for 

the sole purpose o f  imposing upon a man f inancia l  responsib i l i ty  

for the support o f  a c h i l d ;  these proceedings a f fec t  only those 

chi ldren whose parents are not married t o  each other.  The second 

class i s  a l l  other cases i n  which proof of  pa tern i ty  i s  

co l la te ra l  t o  some other issue such as a claim on behalf o f  the 

c h i l d  against the fa ther 's  estate or for support under the 

Domestic Relations Act, or the claim o f  the father t o  custody or 

guardianship o f  the c h i l d ;  these can a f fec t  ch i ldren whether or 

not thei r  parents are married. The t h i r d  class i s  proceedings 

for a declaration o f  legit imacy; these are rare i n  Alberta i f  

they occur at a l l  and the declarat ion i s  avai lable only to  

chi ldren whose parents are married and chi ldren who are 

legitimated by the Legitimacy Act. 
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P a t e r n i t y  i s  presumed i f  the mother i s  marr ied;  there i s  a  

comnon law presumption tha t  the husband o f  a  marr ied woman i s  the 

father o f  her c h i l d r e n ,  and the presumption, though rebu t tab le ,  

es tab l ishes f o r  a l l  p r a c t i c a l  purposes the p a t e r n i t y  o f  most 

c h i l d r e n  born o f  marr ied parents.  A t  present the re  i s  no s i m i l a r  

presumption o f  p a t e r n i t y  i f  the mother i s  not  marr ied even though 

there  may have been a  cont inu ing cohab i ta t i on  between h e r s e l f  and 

a  man. The p a t e r n i t y  o f  a  c h i l d ,  however, i s  es tab l ished f o r  the 

purposes o f  the Family Re l ie f  Act and the I n t e s t a t e  Succession 

Act by the f a t h e r ' s  acknowledgement o r  by  an a f f i l i a t i o n  order ,  

and i t s  establ ishment may be ass is ted f o r  o ther  purposes by the 

f a t h e r ' s  acknowledgement. The r e g i s t r a t i o n  o f  the fa ther  under 

sect ion 3 o f  the V i t a l  S t a t i s t i c s  Act a t  the request o f  h imsel f  

and the mother provides prima f a c i e  evidence o f  p a t e r n i t y  by 

v i r t u e  o f  sec t ion  32 and 34 o f  the Act unless leg i t imacy i s  

i nvo 1 ved . 

2.  Surmnary o f  E a r l i e r  Recomnendations 

We have recommended that  the presumption o f  p a t e r n i t y  

r e l a t i n g  t o  the c h i l d r e n  o f  marr ied couples be extended t o  cases 

where a  marriage proves v o i d  or  voidable;  voidable and some vo id  

marriages are now covered by the Legit imacy Act .  We have 

recomnended tha t  the presumption be extended t o  cases i n  which 

the mother o f  a  c h i l d  born out  o f  wedlock has cohabi ted w i t h  a  

man f o r  a  year p r i o r  t o  the b i r t h  o f  the c h i l d  and cases i n  which 

a  man i s  reg is te red  as the c h i l d ' s  fa ther  a t  the j o i n t  request o f  

h imsel f  and the mother. We have a l so  recomnended tha t  a  

"dec la ra t ion  o f  parentage", which would i nvo lve  proof  o f  

p a t e r n i t y ,  be a v a i l a b l e  whether or  not  the c h i l d ' s  parents are 
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married. We have expressed the opinion that there should be one 

sumnary procedure by which maintenance can be secured for a l l  

chi ldren, whether born i n  or out of  wedlock, though we have 

deferred making a recmendat ion  to  that e f fec t  u n t i l  we report 

on the law re la t i ng  t o  the support o f  ch i ldren generally. 

These recomnendations should f a c i l i t a t e  the establishment of  

the patern i ty  o f  the c h i l d  of  unmarried parents. 

We have considered other ways o f  f a c i l i t a t i n g  proof of  

patern i ty .  One would be to  give greater e f fec t  t o  a man's 

admission or acknowledgement o f  patern i ty .  We do not recomnend 

such a course. An admission or acknowledgement involves the r i s k  

of  being f ixed w i th  parental obl igat ions and should be treated as 

evidence for as wel l  as against the man making i t .  There i s ,  

however, a danger of  fa lse claims and we do not think that an 

unsupported admission or acknowledgement should const i tu te proof 

of  patern i ty  unless a court accepts i t .  The weight t o  be given 

to  an admission or reg is t ra t ion  should be a matter for the court 

to  decide. 

While the provisions of  the V i ta l  S ta t i s t i cs  Act re la t ing  to  

evidence are being considered i t  i s  appropriate to  recomnend the 

repeal of  subsections ( 3 )  and ( 4 )  of section 34 which prevent 

registered documents from being used to  a f fec t  a presumption of  

legitimacy; our previous recomnendations do away w i th  the 

d i s t i nc t i on  between chi ldren born i n  and out of  wedlock. 

RECOMMENDATION #31 

( 1 )  That subsection ( 1 )  of section 34 of the 
Vi ta l  Statistics Act be amended by deleting 
the word at  the beginning of the 



subsect ion and subst i tut  ing the words 
"Subject t o  subsect ion 1 1.1 ), 2". 

1 2) That the f 01  1 ow ing subsect ion be added after 
subsect ion 1 1  ) of sect ion 34: 

1 1 . 7 )  Where the parentage of a chi ld born 
out of wedlock is in issue, any 
cer t i f ica te ,  cer t i f ied copy or 
photographic print referred t o  in 
subsection 1 1 )  is admissible in any 
court i n the Prov i nce as ev idence 
of the facts cert i f ied t o  be 
recorded or recorded therein. 

13) That subsect ions 13) and 1 4 ) of sect ion 34 be 
repea 1 ed . 

3 .  Evident iary Ef fect  o f  a Findinq o f  Paterni ty 

We have recommended that a declarat ion o f  parentage gives 

r i s e  t o  a presumption o f  parentage. The next question i s  whether 

a f ind ing  made by a court  o f  competent j u r i s d i c t i o n  i n  Canada i n  

other formal proceedings should have the same e f f e c t .  We think 

not.  The dec larat ion of  parentage w i l l  be granted a f t e r  formal 

proceedings i n  which a1 1 ava i lab le evidence has been adduced and 

considered and i t  should be e f f ec t i ve  for a l l  purposes. Other 

proceedings are l i k e l y  t o  be brought for a narrower purpose which 

may or may not involve a l l  o f  the interested persons and which 

may be dealt  w i th  by a surrmary procedure. We do recomnend, 

however, that such a f ind ing  should be admissible i n  evidence i n  

a la te r  proceeding so that the second court would be able t o  

accept i t  unless i t  could be explained away or e f f e c t i v e l y  

contradicted. Our recomnendation applies t o  f indings made a f te r  

formal proceedings and f indings made a f te r  summary proceedings 

but we think that i t  should be res t r i c t ed  t o  f ind ings made by 

Courts i n  Canada. 



84 

RECOMMENDATION #32 

That whenever the parentage of a child is i n  issue 
in a c i v i l  proceeding before a court in Alberta, 
the court 

( i l  shall have regard to  any subsisting 
presumption of parentage under 
Recommendations #4 and # 8 ( 1 ) .  

( i i )  shall admit as evidence an order or judgment 
of any court of competent jurisdiction i n  
Canada wh ich express 1 y or by imp 1 icat ion 
determines the parentage of the chi ld.  

4 .  Burden o f  Proof 

( 1 )  Exist inq Law 

Paternity need be proved only by a balance o f  p robab i l i t ies ,  

though a court w i l l  doubtless have regard t o  the grav i ty  o f  the 

consequences flowing from the f ind ing.  However, i f  the e f fec t  o f  

the f inding would be to  make a c h i l d  i l l eg i t ima te ,  the burden o f  

proof i s  very heavy; the presumption of legitimacy can, i t  has 

been said, "only be rebutted by evidence that i s  unquestionably 

decisive to  the contrary" :  Wikstrom v .  Children's Aid Society 

o f  Winnipeq et a1 (19551, 16 W . W . R .  577 (Man. C.A.1; and, while 

the Supreme Court of Canada i n  Smith v.  Smith and Smedman, 

119521 2 S . C . R .  312 held that the c i v i l  standard applies to  proof 

o f  adultery, Kirke Smith J .  s t i l l  found i t  possible to  say that 

i t  must be proved beyond a reasonable doubt i f  the legitimacy o f  

a c h i l d  i s  affected: Loewen v .  Loewen e t  a1 (19691, 68 W . W . R .  

767 ( B . C . S . C . ) .  An extended separation o f  the parents may 

displace the presumption or cause i t  t o  be eas i ly  rebutted. 

A f f i l i a t i o n  proceedings, despite thei r  puni t ive nature, are 

governed by the ordinary c i v i l  standard o f  proof;  section 18 o f  
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the Maintenance and Recovery Act merely requires the judge t o  be 

sa t i s f i ed  as t o  pa te rn i ty .  Section 19, however, says that 

pa te rn i ty  i n  a f f i l i a t i o n  proceedings cannot be proved by the 

uncorroborated evidence o f  the c h i l d ' s  mother. 

The usual ru les o f  evidence apply t o  proof o f  pa te rn i ty .  

The r u l e  i n  Russell v .  Russell,  (19241 A . C .  687 has been reversed 

by sect ion 19 o f  the Maintenance and Recovery Act and section 5 
o f  the Alberta Evidence Act, so that evidence o f  non-access can 

now be adduced to  show that the c h i l d  o f  a married woman i s  not 

the c h i l d  o f  her husband. Section 1 o f  the Alberta Evidence Act 

protects a witness from having t o  answer a question tending t o  

show that he or she has been g u i l t y  o f  adultery,  but has been 

res t r i c t ed  by j ud i c i a l  in te rp re ta t ion  t o  cases i n  which adultery 

i s  the centra l  issue upon which r e l i e f  depends: Dmytrash 

v .  Chalifoux, [I9751 16 R . F . L .  88 (App. D i v . ) ;  both the mother 

and pu ta t i ve  father are therefore competent and compellable 

witnesses i n  a f f i l i a t i o n  proceedings and i n  other proceedings i n  

which adultery i s  not d i r e c t l y  i n  issue, and sect ion 19(3) and 

19(4) o f  the Maintenance and Recovery Act are not s t r i c t l y  

necessary t o  make the father compellable. An admission o f  

pa te rn i ty  i s  admissible against the fa ther ,  but i f  made t o  

persons i n  au thor i t y  must be shown t o  be free and voluntary: 

Matheson v .  Frederick, [I9451 2. W . W . R .  591 (App. D i v . ) .  We 

w i l l  deal w i t h  blood tests  and other genetic evidence. 

(2) Proposal 

Proof o f  pa te rn i ty  should continue t o  be according t o  the 

c i v i l  standard, and we so recomnend; that recomnendation i s  i n  

accordance w i th  the ex i s t i ng  law and does not requi re 



l eg is la t ion .  Without comnenting on the general po l i cy  of  section 

7 of  the Evidence Act, we think that i t  should be amended so that - 
where patern i ty  i s  i n  issue there would be no p r i v i l ege  against 

questions tending to  establ ish adultery; the importance of  

proving patern i ty  overbears any po l icy  upon which the pr iv i lege 

i s  based. We think also that admissions to  persons of  authori ty 

should be admissable i n  evidence without proof that they were 

made f reely  and vo lun tar i l y .  

RECOMMENDATION #33 

( 1 )  That the Alberta Evidence Act be amended by 
adding the following subsection after 
subsect ion ( 2 )  of sect ion 2: 

(3) Subsection ( 1 )  does not apply to the - 
determination in a civil proceeding of 
any issue involving the parentage of a 
child, but evidence given on any such 
issue tending to show the commission of 
adultery is inadmissible in any other 
civ i 1 proceeding or on any other issue 
in the same proceeding . 

( 2 )  That an admission of parentage be admissible 
in evidence in civil proceedings without 
proof that it is free and voluntary. 

5 .  Corroboration 

( 1 1  Exist inq Law 

Section 19( 1 )  o f  the Maintenance and Recovery Act prohib i ts  

the making of  an a f f i l i a t i o n  order on the uncorroborated evidence 

of the mother. Corroboration can be founded upon a probab i l i t y ,  

though not upon a suspicion: Lucyk v .  Clark, 119451 1 W . W . R .  481 

ISask. C . A . ,  per Mackenzie J.A.1. Evidence may be treated as 

corroborative i f  i t  tends to show that the mother's evidence i s  

probably true, or i f  i t  confirms some material par t icu lar  which 
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tends to  show that the man was the father (per Smith C.J.A. i n  

Kuchera v. Menduk, [I9701 73  W . W . R .  508, 514 (App. D i v . ) ,  

quoting McGil l ivray J.A., i n  Re Children o f  Unmarried Parents 

Act; Munro v. Krause, [I9311 2 W . W . R .  685, 694). Evidence of - -  
opportunity for intercourse i s  not i t s e l f  corroboration o f  the 

mother's evidence that intercourse occurred, but evidence of  

opportunity together wi th a continued affect ionate association 

may be. I f  i t  can be shown that the putat ive father has l i e d  or 

made contradictory statements about a material circumstance, that 

may be corroboration, even though the true answer would not have 

been; that also appears from Kuchera v. Menduk (1970), 73 W . W . R .  

508 (App. D i v . ) .  An admission, or the acceptance of  

responsib i l i ty  for  the ch i l d ,  may be corroboration, and i n  Workun 

v .  Nelson (19581, 26 W . W . R .  600 the Appellate Div is ion accepted 

as corroboration admissions contained i n  unsigned l e t t e r s  which 

were i den t i f i ed  as the putat ive father 's only by the mother's 

evidence . 

There i s  no requirement o f  corroboration o f  evidence as to 

patern i ty  i n  proceedings other than a f f i l i a t i o n  proceedings. 

( 2 )  Proposal 

I n  Report 20 we recomnended that there be a requirement of 

corroboration i n  proceedinqs for  maintenance apainst a father. 

Indeed, we recomnended that the requirement a ~ p l v  wherever 

patern i ty  i s  i n  issue. One of  our reasons was that i f  decisions 

about patern i ty  were to  depend upon one word beina taken aqainst 

another false claims and extor t ion would be encouraaed. A second 

was that the estate of  a deceased man would have no way t o  defend 

i t s e l f  aqainst such a claim. However, i n  our R e ~ o r t  378, 



88 

Evidence and Related Subjects: Specif ic Proposals for Alberta 

Leqislation, we reconsidered and reversed that recomnendation i n  

the l i qh t  of the subsequent work that had been done on the 

Uniform Evidence Act and i n  the l i q h t  o f  the qeneral movement 

awav from technical requirements which t i e  the hand o f  courts i n  

doinq just ice.  I t  i s  pa r t i cu la r l y  relevant t o  note that a 

conviction of rape can now be made upon the uncorroborated 

evidence o f  the complainant and that i t  would be inconqruous t o  

provide that what amounts to  a money judument cannot be obtained 

upon evidence upon which a serious criminal conviction can be 

made and a man deprived o f  h i s  l i be r t v :  the hiqher standard of 

proof required for a cr iminal offence does not remove the 

inconqruity. We auree w i th  the Uniform Evidence Act i n  

recomnendinq that i t  be done awav wi th i n  pa tern i tv  proceedinqs. 

RECOMMENDATION #34 

6 .  Genetic Tests 

( 1 )  Exist inq Law 

Blood tests are admissible i n  evidence. Sometimes a blood 

test can prove that a man i s  not the father of a ch i l d .  

Sometimes i t  can increase a s t a t i s t i c a l  p robab i l i t y  that a man i s  

the father.  Sometimes, i n  conjunction w i th  other evidence 

point ing towards one man as a possible father ,  i t  may help wi th 

posi t ive proof by excluding others. I t  i s  not clear whether or 
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not a court can d i rect  that a blood test can be taken. The 

Ontario Law Reform Comnission i n  their  Report on Family Law, Part 

111, Children, on page 25, thought that i n  Canada, without 

statutory author i ty ,  the court "can neither order a party to 

submit to  a blood test nor draw an inference from a party 's 

fa i l u re  to  take such a test vo lun tar i l y . "  The case of  S, v. S, 

etc. (19731,  1 1  R . F . L .  142 i n  the House of Lords discloses some 

difference o f  opinion as to  whether or not a person who i s  & 

j u r i s  can be directed to take a blood test but the proponents o f  

the af f i rmat ive agree that the only sanctions are "a stay of 

proceedings, attachment or the treatment of  a refusal as evidence 

against a disobedient par ty . "  

The Law Comnission i n  England and the Ontario Law Reform 

Comnittee both thought that the court should have power to  d i rect  

a blood tests, though only with the consent of  the person to be 

subjected to i t  or of  the person i n  whose care and control he i s .  

England and New Zealand have legis lat ion to  that e f fec t .  The 

sanction i s  the drawing o f  inferences against the person refusing 

to  give a blood sample. 

We are i n  general agreement with those provisions. We do 

not think that the court 's  discret ion should be confined; we 

expect that a judge w i l l  not make an order without considering 

whether or not the test i s  l i k e l y  to  be of value to  the court, or 

without giving the person involved an opportunity to  be heard, 

and we do not think i t  necessary to legis late about such matters. 

We think also that the court 's discret ion as to  payment of the 

cost should not be confined. 



We will now consider other kinds of genetic tests. Our 

understanding is that there are now some tests which may disprove 

paternity in some individual cases or give some assistance in 

proving i t  in others. They include such simple things as a mere 

resemblance of the child to the alleged father which so far 

appears to have been treated with suspicion by the courts, and 

comparisons relating to the colour of eyes, bone structure, or 

position of ear lobes, which require nothing from the persons 

involved [see McLeod v. u, [I9761 2 W.W.R. 5931. They include 

such things as finger and palm prints which can be taken with a 

minimum of inconvenience. They include tests which may be 

inconvenient or harmful; we understand, for example, that a test 

of the amniotic fluid before birth is attended by some risk. 

Again, we think that the court should have the power to order 

such tests, as i t  will take these matters into consideration. 

Genetics is, we understand, a developing science, and new 

tests may be developed which give more accurate results, are 

freer from risk, or are less costly than those now available. We 

agree with the Law Reform Comnittee of South Australia when i t  

says: 

In a field in which science is still developing 
any section which is too rigid or drawn with too 
much particularity may in the future prevent the 
admission of evidence obtained from tests which 
are today either unknown or too unreliable to be 
acceptable as evidence. Legislation should 
therefore be drafted in general terms and should 
generally permit the use of blood and genetic 
tests where in the opinion of the Court the 
evidence so obtained is relevant to the issue 
before i t  and the Court is satisfied of its 
reliability. 

We think, however, that the power to order blood tests and other 



genet ic  t e s t s  i s  no t  appropr ia te  t o  sumnary proceedings, and we 

th ink  tha t  i t  should be r e s t r i c t e d  t o  the Court o f  Queen's Bench, 

where an a p p l i c a t i o n  f o r  a  d e c l a r a t i o n  o f  p a t e r n i t y  can be made 

i n  any case i n  which i t  i s  des i rab le  t o  o b t a i n  an order fo r  such 

t e s t s .  

RECOMMENDATION #35 

( 1 )  That whenever the parentage of a chi ld is in 
issue in a c i v i  1 proceeding before the Court 
of Queen's Bench, the court upon application 
or upon i t s  own motion be empowered t o  direct 
that the chi ld and any person who is or may 
be a parent of the chi ld undergo blmd tests 
and such other genetic tests as are 
recognized by medical science and are 
relevant t o  the issue. 

(2) That no test be performed on a person without 
h is  consent or the consent of a person hav ing 
care and control of him. 

(3 )  The court be empowered to  draw such 
inferences as i t  sees f i t  from the refusal of 
a person t o  undergo any such test and if the 
person is a party may grant such re1 ief as is 
claimed against him and refuse such re1 ief as 
is claimed by him, but the dismissal of 
proceedings by reason of the refusal of an 
alleged parent shall be without prejudice t o  
future proceedings on behalf of the ch i ld .  

7 .  L i m i t a t i o n  Periods 

( 1 )  E x i s t i n q  Law 

There i s  no l i m i t a t i o n  pe r iod  w i t h i n  which a  l e g i t i m a t e  

c h i l d  must e s t a b l i s h  h i s  parentage. 

I n  the case o f  an i l l e g i t i m a t e  c h i l d  an a f f i l i a t i o n  order 

must be app l i ed  f o r  w i t h i n  24 months o f  the c h i l d ' s  b i r t h  o r  

w i t h i n  12 months o f  an acknowledgement by the  f a t h e r .  I f  the 

a l leged fa the r  i s  ou t  o f  A lber ta  a t  t he  end o f  t he  24-month 
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period, the appl icat ion may be made wi th in  12 months af ter  h i s  

return. Since an a f f i l i a t i o n  order i s  one foundation for an 

appl icat ion by an i l l eg i t ima te  c h i l d  under the Family Rel ief  Act 

and for the chi l d ' s  l imi ted r i gh t  to  share under the Intestate 

Succession Act, the l im i ta t i on  periods are to  that extent carr ied 

forward by those two Acts. 

An acknowledgement of patern i ty  also gives the i l l eg i t ima te  

c h i l d  benef i ts under the Family Rel ief  Act and the Intestate 

Succession Act. There i s  no l im i ta t i on  period; but by i t s  nature 

an acknowledgement cannot be made a f te r  death. 

No other l im i ta t i on  periods a f fec t  claims based upon the 

parentage o f  chi ldren, whether legi t imate or i l l eg i t ima te .  

(2) Proposals for Chanqe 

( a )  Where patern i ty  i s  not presumed or acknowledqed 

To allow an alleged c h i l d  t o  claim at any time would expose 

a man or h i s  estate to  the danger o f  a trumped-up claim which 

would be d i f f i c u l t  t o  refute due to  the imperfection of human 

memory and the disappearance of much relevant evidence. The 

danger i s  pa r t i cu la r l y  great i f  the alleged father i s  not a l i ve  

to  deny the claim. I t  i s  to  be expected that a claim w i l l  be 

made long a f te r  a c h i l d  reaches adulthood only for  the purpose o f  

succeeding to  property, which by i t s e l f  i s  one o f  the less 

important objectives of our proposals. I t  i s  also to  be expected 

that i n  a great major i ty  of cases some invest igat ion w i l l  be made 

soon af ter  the ch i l d ' s  b i r t h  o r ,  i f  the father i s  t r u l y  

interested, the father w i l l  come forward, so that a relat ionship 

i s  l i k e l y  t o  be estabiished i f  i t  i s  i n  the ch i l d ' s  best 
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in terest .  Those considerations suggest that a short l im i ta t i on  

period should be adopted. On the other hand, the des i rab i l i t y  of  

removing d is t inc t ions  between the legit imate c h i l d  and the 

i l l eg i t ima te  c h i l d ,  as wel l  as the demands of fairness, suggest 

that there be no l im i ta t i on  period. The question i s  where a 

balance should be struck. 

The usual ru le  i s  that a l im i ta t i on  period should not run 

against a person under a legal d i s a b i l i t y .  We think that that 

ru le  should apply here and that the ch i l d  should have two years 

after h i s  major i ty to  advance a claim to  a declaration of 

patern i ty ;  while time runs under section 59 o f  the Limitat ion of  

Actions Act where an infant i s  i n  the actual custody of a parent 

or guardian, we do not think that the c h i l d  should lose such an 

important r i gh t  merely because someone else does not advance i t .  

The s i tua t ion  w i l l  be d i f fe rent  i f  the alleged father dies. 

The law should not expose a l l  estates to  the danger of  trumped-up 

claims i n  order to  do jus t ice  i n  a very few cases. We therefore 

think that i n  cases where there i s  no presumption or declaration 

of parentage wi th  guardianship a claim based upon patern i ty  

should have to  be brought while the alleged c h i l d  and the alleged 

parent are both a l i ve ,  unless the proceedings are brought before 

the expirat ion o f  two years af ter  the ch i ld 's  b i r t h .  

( b )  Where patern i ty  i s  presumed or acknowledaed 

The s i tuat ion i s  d i f fe rent  i f  patern i ty  i s  presumed under 

our previous recomnendations by reason of  cohabitation of  the 

mother and father or by reason o f  an exis t ing court order. There 

w i l l  usually be ample object ive evidence to  prove or disprove so 
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substantial a phenomenon as a year's cohabitation between the 

mother and father; and the existence of a court order implies 

proof of paternity by satisfactory evidence. In such cases there 

should not be any limitation placed on the assertion of a claim 

to a declaration of paternity. Further, if there were a 

limitation period the child or the father would have to take 

periodic proceedings to keep the legal relationship alive, and 

the law should not impose such a requirement. 

We think that the situation is also different if the father 

has acknowledged the child by or through whom a claim is made 

against or through the father. It is clearly different if the 

acknowledgement is of public record, as in the case of t 

registration of a man as a child's father at the joint request of 

the mother and father, or if the acknowledgement is open and 

notorious as in the case of a child who is part of a man's 

household and raised by him as his own child. I t  is less clearly 

different if the acknowledgement is private but we nevertheless 

think that the courts can be relied upon to test the validity of 

the evidence of an acknowledgement and we think that our proposal 

should extend to all forms of acknowledgement, though only in 

favour of the child and those claiming through the child. 

(c) Proof of maternitv 

We see no reason to suggest that any limitation be imposed 

upon proceedings in which the mother-child relationship is 

asserted, and we accordingly make no recomnendation for change in 

the existing law on that subject. 



RECOMMENDATION #36 

( 1 )  That no person be entit led t o  commence a 
proceeding in which i t  is alleged that the 
relationship of father and chi ld subsists 
between two person except 

( i ) before the exp i rat ion of the per iod of 
twenty years following the b i r t h  of a 
ch i ld ,  or 

( i i ) within the joint 1 i fe t  ime of the father 
and the chi ld,  

whichever period f i r s t  expires. 

(2) That notwithstanding the death of the father 
or of the chi ld proceedings may be commenced 
before the expiration of a period of two 
years following the b i r t h  of the ch i ld .  

(3) This recommendat ion does not apply: 

( i )  i f  at  the time of death the parent was 
presumed t o  be a parent under 
Recommendation #4, 

( l i )  i f  an order for  a declaration of 
parentage is made in proceedings 
commenced within a period prescribed by 
subsect ion ( I ) ,  

( i i i )  i f  at the time of the death a subsisting 
order of a court of competent 
jurisdict ion in Alberta declares the 
parent t o  be a parent for the purposes 
of maintenance, or 

( i v )  for  the purposes of a claim by or 
through the ch i ld ,  i f  the parent 
acknowledges the ch i ld .  

( 4 )  That t h i s  Recommendation dces not apply t o  an 
app 1 icat ion under Part 2 of the Ma intenance 
and Recovery Act. 



XI I 

C O N C L U S I O N  

I t  is our belief that legislation embodying the recornendations 

which we have made in this Report will so far as i t  is 

practicable and beneficial to do so place the child born out of 

wedlock in as good a legal position as the child born in wedlock. 

I t  is our hope that by removing the necessity of thinking about 

legitimate and illegitimate children in legal matters, and by its 

example, the legislation will do something to remove any 

continuing social disadvantages of children born out of wedlock. 

J . W .  B E A M E S  

C . W .  D A L T O N  

G . C .  F I E L D  

R . G .  HAMMOND 

W. H .  HLlRLBl lRT 

J . C .  L E V Y  

T . W .  MAPP 

R.S. N O Z I C K  

M . A .  SHONE 

W.E .  W I L S O N  

D I R E C T O R  

November, 1985 
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LIST OF RECOMMENDATIONS 

RECOMMENDATION # 1  

( 1 )  That the status and the rights and 
obligations of a child born out of wedlock be 
the same as if the child were born in 
wed 1 ock . 

(2) That save as provided in our Recomnendations 
the status and the rights and obligations of 
the parents nd all kindred of a child born 
out of wedlock be the same as if the child 
were born in wedlock. 

(3) Subsection (2) does not affect the status, 
rights or obligations of the parents as 
between themselves. 

(4) That this Recomnendation apply for all 
purposes of the law of Alberta 
notwithstanding any other Act. 

[Page 241 

RECOMMENDATION #2 

( 1 )  That "child" be defined in the proposed Act 
to include a person who has attained his 
majority. 

(2) That "child born in wedlock" and "child born 
out of wedlock" be defined in the proposed 
Act as follows: 

"child born in wedlock" means a child whose 
parents were married to each other when the 
child was conceived or born or between those 
times and "child born out of wedlock" means 
any other chi ld. 

( 3 )  That "marriage" and "married" be defined for 
the proposed Act as follows: 

"marriage" includes a void or voidable 
marriage and "married" has a corresponding 
mean i ng . 
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RECOMMENDATION # 3  

That the Legitimacy Act be repealed. 

[Page 251 

RECOMMENDATION #4 

That u n t i l  the contrary i s  proved 
balance of  p robab i l i t ies  a man be presumed to  
be the father o f  a ch i l d  i f  

( i )  at the time of  the conception or b i r t h  
o f  the c h i l d  or between those times he 
i s  married to  the c h i l d ' s  mother; 

(ii) he cohabits wi th the c h i l d ' s  mother 
throughout the year preceding the 
chi ld '  s b i r t h ;  

(iii) he marries the mother of the c h i l d  af ter  
the b i r t h  of  the c h i l d  and acknowledqes 
that he i s  the father o f  the c h i l d ;  or 

( i v )  he i s  registered as the father of  the 
c h i l d  under the V i ta l  S ta t i s t i cs  Act or 
under a simi lar provision o f  the 
correspondins statute of  another 
j u r i sd i c t i on  at the j o in t  request of  
himself and the chi ld '  s mother. 

[Page 281 

RECOMMENDATION #5 

( 1 )  That "guardianship" and "guardian" be defined 
for the proposed Act as fol lows: 

"Guardianship" means guardianship o f  the 
person o f  a minor c h i l d  and includes the 
r i gh ts  of  control  and custody o f  the c h i l d ,  
the r i g h t  to make decisions re la t i ng  to the 
care and upbringing of the c h i l d  and the 



r i g h t  t o  exercise a l l  powers conferred by law 
upon the parent or guardian of a c h i l d ,  and 
"guardian" means a person w i th  guardianship. 

( 2 )  That unless a court o f  competent j u r i sd i c t i on  
otherwise orders, the fol lowing be j o i n t  
guardians o f  a minor ch i l d :  

( i i  the mother o f  the ch i l d ,  and 

( i i) a person who i s  presumed under 
Recomnendation #4 t o  be the father of  
the c h i l d  by reason o f  marriage to  or 
cohabitation wi th the mother or because 
he marries the mother and acknowledaes 
that he i s  the father of  the c h i l d .  

( 3 )  That section 47 o f  the Domestic Relations Act 
be repealed. 

[Page 351 

RECOMMENDATION #6 

( 1 )  That a person claiming to  be the father ,  
mother or c h i l d  o f  another person or the 
father o f  an unborn ch i l d  be e n t i t l e d  to  
apply to  the Court of  Queen' s Bench for a 
declarat ion of  parentage. 

( 2 )  That the court have j u r i sd i c t i on  to  make a 
declarat ion o f  parentage i f  the c h i l d  or 
alleged parent against whom an appl icat ion i s  
brought i s  resident i n  Alberta. 

( 3 )  That the court be required to  grant a 
declarat ion o f  parentage upon being sa t i s f i ed  
that the alleged father or mother i s  the 
father or mother of  the ch i l d  or unborn 
chi l d .  

( 4 )  That any person act ing on behalf o f  the c h i l d  
be e n t i t l e d  to  make the appl icat ion. 
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RECOMMENDATION #7 

( 1 )  That unless the court otherwise d i rec ts ,  
not ice of  an appl icat ion for a declarat ion o f  
parentage shal l  be given to  

( i )  the person claimed to  be a c h i l d  or any 
person named by law to be served on h is  
beha 1 f ; 

( i i) the quardian and the trustee o f  a 
dependant adul t ,  or i n  the absence o f  a 
guardian or trustee, the Public Guardian 
or the Public Trustee; 

(iii) any other person claiming to  be a 
parent . 

( 2 )  That upon the appl icat ion the court shal l  

( i )  consider whether or not any other person 
should receive not ice; and 

( i i) d i rec t  that not ice be given to  any 
person who i n  i t s  opinion should have an 
opportunity t o  be heard. 
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RECOMMENDATION #8 

( 1 )  That u n t i l  the contrary i s  proved a man or 
woman be presumed to  be the parent o f  a c h i l d  
i f  he or she i s  named as a parent i n  a 
subsisting declaration o f  parentage under 
Recomnendation #6. 

( 2 )  That the granting of a declaration of  
parentage wi th or without guardianship 
terminate a presumption under Recomnendation 
# 4 .  
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RECOMMENDATION #9 

( 1 )  That a declarat ion of  parentage remain i n  
force u n t i l  i t  i s  set aside under t h i s  
Recomnendation. 



( 2 )  That an appl icat ion to  set aside a 
declaration o f  parentage may wi th leave of 
the court be made to the court by which the 
declaration was made. 

( 3 )  That not ice of the application be required to  
be given i n  the manner prescribed by 
Recomnendat ion # 7 .  

( 4 )  That the court be empowered to confirm the 
declaration of parentage or set i t  aside. 

( 5 )  That the se t t ing  aside of a declaration of 
parentage not af fect  r igh ts  which vested 
while the declaration was i n  force. 
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RECOMMENDATION # I 0  

( 1 )  That i f  the c h i l d  i s  respect of whom an 
appl icat ion for a declaration o f  parentage i s  
brought i s  a minor, the alleged parent may 
apply for a declaration of parentage wi th 
guardianship. 

( 2 )  That i f  the ch i l d  i s  alleged to  be a c h i l d  
born out o f  wedlock a d i rector  or c h i l d  of 
welfare: 

( i) be given not ice of an appl icat ion for 
parentage with guardianship; 

( i i) shal l  investigate the applicant's 
readiness, wil l ingness and a b i l i t y  t o  
undertake a l l  of  the obl igat ions o f  
parenthood including responsib i l i ty  for 
the care of and upbringing of the ch i l d ;  

(iii) shal l  make a report of h i s  invest igat ion 
to  the court ;  and 

( i v )  i s  e n t i t l e d  to be present and make 
representations upon the appl icat ion. 

( 3 )  That upon or af ter  the granting of a 
declaration of parentage and upon being 
sa t is f ied  that i t  i s  i n  the best in terest  of 
the c h i l d  so to do the court may grant the 
declaration o f  parentage wi th guardianship. 

( 4 )  That a guardian named i n  a declaration o f  
parentage wi th guardianship and any other 
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guardian of  the c h i l d  be j o i n t  guardians. 
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RECOMMENDATION # 1 1  

( 1 )  That i n  a declarat ion of  parentage wi th 
guardianship the court be empowered t o  
exclude any of  the r igh ts  of  guardianship. 

( 2 )  That at  any time a f te r  i t  has made a 
declarat ion of parentage wi th or without 
guardianship the court upon appl icat ion o f  a 
person described i n  Recommendation #6(1)  or 
( 3 )  and upon being sa t is f ied  that i t  i s  i n  
the best in terest  o f  the c h i l d  so t o  do be 
empowered to  : 

( i )  revoke a r i gh t  o f  guardianship granted 
by the declaration of  parentage; or 

( i i l  confer guardianship i f  the declarat ion 
o f  parentage d id  not do so; or 

(iii) vary the declaration as t o  the r i gh ts  of  
guardianship granted or excluded by i t .  
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RECOMMENDATION #12 

That upon the granting of a declaration of  
parentage without guardianship or at any time 
thereafter and upon being sa t is f ied  that i t  i s  i n  
the best in terest  o f  the c h i l d  so t o  do the court 
may grant access to  the parent named i n  the 
declaration. 
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RECOMMENDATION # 1 3  

(1) That the Domestic Relations Act be amended as 



f o l  lows: 

(i) as to  subsection ( 1 )  of  section 55, by 
inser t ing a f te r  the word "parents" the 
words "each of whom i s  a guardian" and 
by subst i tu t ing the words "the chi ldren 
of whom they are the parents" for  the 
words " the chi ldren of the marriage"; 
and 

( i i) by adding a new subsection af ter  
subsection (5) of section 56 as follows: 

( 6 )  This section applies whether the - 
minor i s  born i n  or out of wedlock 
but does not empower the court t o  
grant custody of or access to the 
minor t o  a parent who i s  not a 
guardian of the minor. 

(2) That the Provincial Court Act be amended bv 
addinq a new subsection af ter  subsection 1 of  
section 32  as fol lows: 

( 1 . 1 )  Subsection 1 applies whether the 
c h i l d  i s  born i n  or out of wedlock 
but does not empower the court t o  
grant custody of or access to  the 
c h i l d  t o  a parent who i s  not a 
guardian of the chi l d .  
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RECOMMENDATION #14  

That i n  a declaration of parentage w i th  
guardianship the court be required to  provide 
for the surname by which the c h i l d  i s  t o  be 
known. 
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RECOMMENDATION #15 

( 1 )  That subsection ( 3 )  of  section 3 o f  the V i ta l  
S ta t is t i cs  Act be amended by subst i tu t ing the 
words " c h i l d  born out of wedlock" for 
" i l l e g i t i m a t e  c h i l d " .  

(2) That the fol lowing subsection be added a f te r  
subsection (13) of  section 3 of the V i ta l  
S ta t i s t i cs  Act: 



114) Upon receipt of  a declaration o f  
parentage w i th  guardianship g iv ing 
d i rect ions as to  a c h i l d ' s  surname the 
Director shal l  amend the reg is t ra t ion  i n  
accordance w i th  the order by making the 
necessary notation i n  the regis ter .  

( 3 )  That section 5 o f  the V i ta l  S ta t i s t i cs  Act be 
repea 1 ed . 
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RECOMMENDATION #16 

( 1 )  That the Change of  Name Act be amended by 
inser t ing a new section 10.1 af te r  10: 
1 0 . 1 ( 1 )  T h i s s e c t i o n a p p l i e s i f a p e r s o n  

i s  named as father o f  a c h i l d  born 
out of  wedlock i n  an a f f i d a v i t  or a 
declaration f i l e d  wi th the Director 
o f  V i ta l  S ta t is t i cs  under the 
proposed Status o f  Children Act o f  
parentage wi th guardianship or by 
reg is t ra t ion  under the V i ta l  
S ta t i s t i cs  Act at the j o i n t  request 
o f  himself and the mother o f  the 
chi l d .  

( 2 )  The mother or the father may apply 
to  change a given name or the 
surname of  the ch i l d .  

( 2 )  That section 11 of  the Change of  Name Act be 
amended by renumbering subsections ( 1 )  t o  ( 5 )  
inclusive as subsections ( 2 )  t o  ( 6 )  inc lus ive 
and by inser t ing a new subsection ( 1 )  as 
fol lows: 

1 1 ( 1 )  This section applies to  cases not 
referred to  i n  section 10.1. 
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RECOMMENDATION #17 

That the School Act be amended by subst i tu t ing the 
following for subclause ( i) of  subparagraph ( i )  of  



section 1: 

( i )  a person who i s  a guardian under the Status 
o f  Children Act or who i s  appointed a 
guardian under Part 7 or the Domestic 
Relations Act. 

RECOMMENDATION # I8  

That the father of a c h i l d  born out o f  wedlock be 
en t i t l ed  t o  appoint a guardian under section 48(1) 
of  the Domestic Relations Act, but only i f  he i s  a 
guardian of  the chi l d .  
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RECOMMENDATION # I9  

( 1 )  That the fol lowing be substituted for  section 
l(a) o f  the Maintenance Order Act: 

( a )  " ch i l d "  includes a c h i l d  o f  a ch i l d ,  and 
the c h i l d  o f  a husband or wife by a 
former marriage. 

(2) That the fol lowing section be inserted a f te r  
section 1 of  the Maintenance Order Act: 

1 . 1 ( 1 )  T h i s A c t s h a l l b e r e a d i n  
conjunction wi th the Status o f  
Children Act. 

( 2 )  Notwithstanding anything contained 
i n  t h i s  Act, a c h i l d  i s  not obliged 
t o  provide maintenance for h i s  
father unless there i s  a 
presumption of patern i ty  under 
section 4(1) o f  the Status of  
Children Act or a declarat ion of  
parentage wi th guardianship under 
section 5 ( 3 )  o f  the said Act. 

[Page 571 
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RECOMMENDATION #20 

That the Family Rel ief  Act be amended by 
subst i tu t ing the fol lowing for section l(b): 

( b )  " ch i l d "  includes 

( i) a c h i l d  of a deceased born af ter  the 
death o f  the deceased, and 

( i i) a c h i l d b o r n o u t o f w e d l o c k  
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RECOMMENDATION # 2 1  

( 1 )  That paragraph ( b )  of subsection ( 1 )  of  
section 1 of  the Criminal In ju r ies  
Compensation Act be amended by delet ing the 
words "an i l l eg i t ima te  c h i l d  and". 

( 2 )  That paragraph ( a )  of section 1 of the Fatal 
Accidents Act be amended by subst i tu t ing the 
words "and stepdaughter" for the words 
"stepdaughter, and i l l eg i t ima te  c h i l d " .  

( 3 )  That paragraph ( c )  o f  subsection ( 1 )  of 
section 1 o f  the Workers' Compensation Act be 
amended by delet ing the words "a c h i l d  born 
out of wedlock". 
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RECOMMENDATION #22 

That the Intestate Succession Act be amended as 
f o l  lows: 

( 1 )  By subst i tu t ing the fol lowing for section 
l(b): 

l(b) "issue" includes a l l  l i nea l  descendants 
o f  the ancestor. 

( 2 )  By subst i tu t ing the following for section 2: 
13.  For a l l  purposes of t h i s  Act a c h i l d  - 



born out of  wedlock i s  treated the same 
as a c h i l d  born i n  wedlock. 

( 3 )  By repealing section 14. 

[Page 6 1 1  

RECOMMENDATION #23 

( 1 )  That the r u l e  of  construction whereby i n  a 
w i l l ,  deed or other instrument words of  
re lat ionship s ign i f y  only legi t imate 
re lat ionship i n  the absence of a contrary 
in tent ion be abolished. 

( 2 )  That the Wi l ls  Act be amended by repealing 
section 36. 

RECOMMENDATION #24 

( 1 )  That the proposed Act not af fect  r i gh ts  
vested before i t s  comnencement. 

( 2 )  That save as provided i n  subsection ( 1 )  the 
proposed Act apply t o  persons born and 
instruments executed before as well as a f te r  
i t s  comnencement. 
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RECOMMENDATION #25 

( 1 )  That a person claiming t o  be a parent of  a 
c h i l d  born out of wedlock may f i l e  w i th  the 
Director o f  V i ta l  S ta t i s t i cs :  

(i) a declarat ion of parentage o r ,  i n  the 
case of a man who i s  presumed t o  be the 
father of  a c h i l d  by reason of  
cohabitation wi th the ch i l d ' s  mother, an 
a f f i d a v i t  swearing that the deponent 



cohabited with the mother of the child 
throughout the year preceding the 
child's birth and swearing to the 
deponent's belief that he is the father 
of the child; 

( i i )  if not otherwise provided, the name, 
date of birth, place of birth and sex of 
the child and, if known, the birth 
registration of the child and the name 
of the other parent; and 

(iii) his address for service within the 
province which he may from time to time 
change by notice in writing filed with 
the Director of Vital Statistics. 

That the Director of Vital Statistics shall 
maintain a register of declarations of 
parentage and affidavits filed under 
subsection ( 1 )  and shall provide the name and 
address of a person claiming to be a parent 
of the child to any party to a proceeding or 
proposed proceeding involving the child, and 
to any person requiring the consent of the 
parent to a matter affecting the child. 

( 3 )  That unless the court having jurisdiction 
over the subject matter of a proceeding 
otherwise orders, service of a notice by 
registered mail addressed to the last address 
for service filed with the Director of Vital 
Statistics is good and sufficient service. 

( 4 )  That except as provided in subsection (2) or 
by order of the court the existence or the 
contents of a declaration of parentage or 
affidavit filed under this section shall not 
be made public or disclosed to any person. 

(5) That upon making a finding that a person 
filing an affidavit under subsection ( 1 )  is 
not the father of the child or did not 
cohabit with the child's mother as set forth 
in the affidavit the court may direct that 
the affidavit be removed from the register 
and the affidavit thenceforth shall be deemed 
not to have been filed. 
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RECOMMENDATION #26 



( 1 )  That the Provincial Court Act be amended by 
adding the fol lowing subsections a f te r  
subsection ( 9 )  of section 2: 

( 1 0 )  I f  the c h i l d  i s  born out of  wedlock, 
not ice of  an appl icat ion shal l  unless 
the court otherwise orders be given t o  a 
person named as the father of the c h i l d  
i n  a declarat ion of parentage or 
a f f i d a v i t  f i l e d  under the proposed 
Status of  Children Act and to  a person 
registered as the father o f  the c h i l d  at 
the j o in t  request of  himself and the 
mother, or as ordered by the cour t .  

( 1 1 )  Upon the appl icat ion the court sha l l  

( i )  consider whether or not any other 
person should receive not ice;  and 

(ii) d i rec t  that not ice be given to  any 
person who i n  i t s  opinion should 
have an opportunity t o  be heard. 

( 2 )  That the Domestic Relations Act be amended by 
inser t ing a new section 45.1 af te r  section 
45 : - 
4 5 . 1  Upon any appl icat ion under th i s  Part or - 

Part 5 which af fects the guardianship or 
custody o f  or the r i g h t  of  access t o  a 
c h i l d  born out o f  wedlock, the court 
sha 1 1 

(i) consider whether or not any other 
person should receive not ice;  and 

(ii) d i rec t  that not ice be given to  any 
person who i n  i t s  opinion should 
have an opportunity t o  be heard. 
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RECOMMENDATION #27 

We recommend that the Chi ld Welfare Act be amended 
to  include i n  the d e f i n i t i o n  of  "quardian" a 
person who i s  or i s  appointed a quardian o f  the 
c h i l d  under the Status of  Children Act. 
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RECOMMENDATION #28 - deleted 

RECOMMENDATION #29 - deleted 

RECOMMENDATION #30 

That the Change o f  Name Act 1973 be amended as 
f o l  lows: 

( 1 )  By adding t o  section 10.1 as proposed i n  
Recomnendation #16 the fol lowing subsection: 

( 3 )  The mother or father may not apply under 
th is  section without the consent o f  the 
other parent of  the c h i l d .  

( 2 )  By inser t ing the number "10.1" a f te r  the 
number 2 i n subsect i o m o f  sect ion 14. 
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RECOMMENDATION #31 

( 1 )  That subsection ( 1 )  o f  section 34  o f  the 
V i ta l  S ta t i s t i cs  Act be amended by delet ing 
the word "A" at the beginning o f  the 
subsection and subst i tu t ing the words 
"Subject t o  subsect ion ( 1 . 1  ) , a " .  

( 2 )  That the fol lowing subsection be added a f te r  
subsection ( 1 )  o f  section 34: 

( 1 . 1 )  Where the parentage of  a c h i l d  born 
out of  wedlock i s  i n  issue, any 
c e r t i f i c a t e ,  c e r t i f i e d  copy or 
photographic p r i n t  referred to  i n  
subsection ( 1 )  i s  admissible i n  any 
court i n  the Province as evidence 
o f  the facts c e r t i f i e d  to  be 
recorded or recorded therein. 

( 3 )  That subsections ( 3 )  and ( 4 )  o f  section 34  be 
repealed. 
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RECOMMENDATION #32 

That whenever the parentage of a c h i l d  i s  i n  issue 
i n  a c i v i l  proceeding before a court i n  Alberta, 
the court 

( i )  shal l  have regard t o  any subsisting 
presumption of parentage under 
Recornendations #4 and # 8 ( 1 ) .  

(ii) shal l  admit as evidence an order or judgment 
of  any court o f  competent j u r i sd i c t i on  i n  
Canada which expressly or by impl icat ion 
determines the parentage of  the ch i l d .  

[Page 841 

RECOMMENDATION #33 

( 1 )  That the Alberta Evidence Act be amended by 
adding the fol lowing subsection a f te r  
subsection ( 2 )  of  section 2: 

(3) Subsection ( 1 )  does not apply t o  the 
determination i n  a c i v i l  proceeding o f  
any issue involving the parentage of  a 
c h i l d ,  but evidence given on any such 
issue tending to  show the comnission o f  
adultery i s  inadmissible i n  any other 
c i v i l  proceeding or on any other issue 
i n  the same proceeding. 

(21 That an admission o f  parentage be admissible 
i n  evidence i n  c i v i l  proceedings without 
proof that i t  i s  free and voluntary. 
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COMMENDATION #34 

We recomnend that a court not be ~ rec luded  from 
makinq a f ind inq of  patern i ty  upon the 
uncorroborated evidence o f  the c h i l d ' s  mother and 
that s .  19(1)  o f  the Maintenance and Recoverv Act 
be repealed. 
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RECOMMENDATION #35 

( 1 )  That whenever the parentage of  a c h i l d  i s  i n  
issue i n  a c i v i l  proceeding before the Court 
o f  Queen's Bench, the court upon appl icat ion 
or upon i t s  own m t i o n  be empowered t o  d i r e c t  
that the c h i l d  and any person who i s  or may 
be a parent o f  the c h i l d  undergo blood tes ts  
and such other genetic tests  as are 
recognized by medical science and are 
relevant t o  the issue. 

( 2 )  That no test  be performed on a person without 
h i s  consent or the consent o f  a person having 
care and cont ro l  o f  him. 

( 3 )  The cour t  be empowered t o  draw such 
inferences as i t  sees f i t  from the re fusa l  o f  
a person t o  undergo any such test  and i f  the 
person i s  a par ty  may grant such r e l i e f  as i s  
claimed against him and refuse such r e l i e f  as 
i s  claimed by him, but the dismissal o f  
proceedings by reason o f  the re fusa l  o f  an 
al leged parent sha l l  be without prejudice t o  
fu tu re  proceedings on behalf o f  the c h i l d .  
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RECOMMENDATION #36 

( 1 )  That no person be e n t i t l e d  t o  comnence a 
proceeding i n  which i t  i s  al leged that the 
re la t ionsh ip  o f  father and c h i l d  subsists 
between two person except 

( i) before the exp i ra t ion  o f  the per iod o f  
twenty years fo l lowing the b i r t h  o f  a 
c h i l d ,  or 

(ii) w i t h i n  the j o i n t  l i f e t i m e  o f  the father 
and the c h i l d ,  

whichever per iod f i r s t  expires.  

( 2 )  That notwithstanding the death o f  the father 
or o f  the ch i  l d  proceedings may be comnenced 
before the exp i ra t ion  o f  a per iod o f  two 
years fo l lowing the b i r t h  o f  the c h i l d .  



( 3 )  This recommendation does not apply: 

( i )  i f  at  the time of death the parent was 
presumed to  be a parent under 
Recomnendation #4, 

(ii) i f  an order for a declaration o f  
parentage i s  made i n  proceedings 
comnenced w i th in  a period prescribed by 
subsection ( 1 1 ,  

(iii) i f  at the time of the death a subsisting 
order of a court of competent 
j u r i sd i c t i on  i n  Alberta declares the 
parent t o  be a parent for the purposes 
of maintenance, or 

( i v )  for  the purposes of a claim by or 
through the ch i l d ,  i f  the parent 
acknowledges the ch i l d .  

( 4 )  That t h i s  Recommendation does not apply to  an 
appl icat ion under Part 2 o f  the Maintenance 
and Recovery Act. 
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RECOMMENDATION # 3 7  - deleted 
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A P P E N D I C E S  

The reader should note that the Appendices have not been 

revised or updated to  r e f l e c t  changes since Report 20 was issued 

i n  1976. 



APPENDIX I * 

T a b l e  I .  Compar ison o f  t o t a l  number o f  i l l e g i t i m a t e  
b i r t h s  i n  A l b e r t a  w i t h  n u i i ~ e r  b o r n  t o  "common 
law" u n i o n s  be tween 1963  a n d  1974 

T o t a l n u m b e r o f  P e r c e n t a g e o f  P e r c e n t a g e  o f  
i l l e y i t i m a t e  i l l e g i t i m a t e  i l l e g i t i m a t e  

T o t a l  number o f  c h i l d r e n  b o r n  c h i l d r e n  b o r n  c h i l d r e n  b o r n  
i l l e g i t i m a t e  i n t o  a  cornmon i n t o  a  common t o  non-cohabi  t i n g  

Year b i r t h s  l aw  un ion  l aw un ion  p a r e n t s  

T o t a l  40 ,921 12 ,436  30.39 69.61 

Source :  S t a t i s t i c a l  i n f o r m a t i o n  s u p p l i e d  by t h e  Depar tment  o f  S o c i a l  S e r v i c e s  
and Community H e a l t h ,  P r o v i n c e  o f  A l b e r t a .  

* T h i s  Appendix i s  r e p r o d u c e d  from R e p o r t  20 w i t h o u t  r e v i s i o n  o r  u p d a t i n g .  

I-' 
I-' 
cn 



APPENDIX I (Continued) 

T a b l e  11. Trend i n  t h e  number o f  b a b i e s  o f  
unwed mothers  b e i n g  s u r r e n d e r e d  
f o r  a d o p t i o n  between 1963 and 1974 

Year P e r c e n t a g e  o f  
i l l e g i t i m a t e  

T o t a l  number o f  T o t a l  number b i r t h s  
i l l e g i t i m a t e  o f  b a b i e s  s u r r e n d e r e d  f o r  

Year b i r t h s  s u r r e n d e r e d  a d o p t  i o n  

TOTAL 40,911 12,604 30.8 

Source: S t a t i s t i c a l  i n f o r m a t i o n  s u p p l i e d  by t h e  Department 
of  S o c i a l  S e r v i c e s  and Community H e a l t h ,  P rov ince  
o f  A l b e r t a .  



APPENDIX 11* 

COMPARISON OF THE EXISTING LAW RELATING TO 
LEGITIMACY AND ILLEGITIMACY 

PART 1: RELATIONSHIP OF CHILD WITH PARENTS 

Legal  I n c i d e n t  L e g i t i m a t e  C h i l d  I l l e g i t i m a t e  C h i l d  

(1) Guard iansh l  (o f  t h e  
d e  t o t a l  

. Mother and f a t h e r  a r e  
i o i n t  a u a r d i a n s .  

bundle-  o f  r i g h t s  and Domestic  elations A c t ,  
d u t i e s  which a  p a r e n t  s. 39. 
o r  o t h e r  a d u l t  may 
e x e r c i s e  i n  r e l a t i o n  
t o  t h e  upbr ing ing  o f  
a  c h i l d ,  encompassing, 
among o t h e r  i n c i d e n t s  
custody,  a c c e s s ,  and 
c o n t r o l  o v e r  e d u c a t i o n  
and r e l i g i o n .  

( 2 )  I n c i d e n t s  o f  g u a r d i a n s h i p  

(i) Custod : charge  
d e  p h y s i c a l  
p e r s o n  o f  a  c h i l d  

( a )  by guard ian-  Mother and f a t h e r  a s  
s h i p  g u a r d i a n s ,  have 

c u s t o d y  , 
~ o m e s t i c  R e l a t i o n s  
A c t ,  s .  5 2 ( 2 )  ( d l .  

Mother is  s o l e  g u a r d i a n ,  
Domes t i c    elations A c t ,  
s. 39. 

F a t h e r  c o u l d  b e  appoin ted  
g u a r d i a n  Domestic 
R e l a t i o n s  A c t ,  ss. 41 
and 42. 

Mother, a s  g u a r d i a n  h a s  
cus tody ,  Domestic 
R e l a t i o n s  A c t ,  s. 52 ( 2 )  ( d )  . 

( b )  by c o u r t  Mother o r  f a t h e r  may Mother o r  f a t h e r  may 
o r d e r  a p p l y  f o r  cus tody  a p p l y  f o r  cus tody  

*This  Appendix is  reproduced from Repor t  20 w i t h o u t  r e v i s i o n  o r  upda t ing .  
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C h i l d  r e g i s t e r e d  i n  C h i l d  u s u a l l y  r e g i s -  
f a t h e r ' s  surname o r  t e r e d  i n  unmarried 
i n  f a t h e r ' s  surname mother '  s surname, o r  
hyphenated o r  combined i n  m a r r i e d  mother ' s  
w i t h  mother ' s  surname husband 's  surname; 
V i t a l  S t a t i s t i c s  A c t ,  however, i f  t h e  mother 
s.‘ 4 .  and f a t h e r  t o g e t h e r  s o  

r e q u e s t  i n  w r i t i n g  
(and i f ,  i n  t h e  c a s e  
o f  a  woman m a r r i e d  t o  
a n o t h e r  man, t h e  mother 
was l i v i n g  s e p a r a t e  
and a p a r t  from h e r  
husband a t  t h e  t i m e  o f  
c o n c e p t i o n )  , c h i l d  may 
be r e g i s t e r e d  i n  f a t h e r ' s  
surname, o r  i n  f a t h e r ' s  
surname hyphenated o r  
combined w i t h  mother ' s  
surname 
V i t a l  S t a t i s t i c s  A c t ,  
s. 4 .  

Mother and f a t h e r ,  a s  Mother, a s  p a r e n t  and 
p a r e n t s  and g u a r d i a n s ,  g u a r d i a n ,  may app ly  
may app ly  t o  change t o  change c h l l d ' s  
c h i l d ' s  g iven  name g iven  name 
V i t a l  S t a t i s t i c s  A c t  V i t a l  S t a t i s t i c s  A c t  
s. 8 s. 8 

p e r y :  Is f a t h e r  a  
p a r e n t "  ? 
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Mother and f a t h e r ,  a s  Mother may app ly  t o  
p a r e n t s  and g u a r d i a n s ,  change a g i v e n  name 
may app ly  f o r  and must o r  t h e  surname o f  
c o n s e n t  t o  a  change o f  t h e  c h i l d ;  f a t h e r  must 
c h i l d ' s  g i v e n  name o r  consen t  t o  t h e  use o f  
surname h i s  name where t h e  
Change of  Name A c t  1973 mother i s  c o h a b i t i n g  
ss. 5 ,  6 and 7 w i t h  him a s  w i f e  and 

husband, b u t  n o t  
o t h e r w i s e .  Use o f  
t h e  p u t a t i v e  f a t h e r ' s  
surname is r e s t r i c t e d  
Change o f  Name A c t  
1973, s. 8. - 

( i v )  Educat ion Mother and f a t h e r ,  a s  Mother, a s  g u a r d i a n ,  
g u a r d i a n s ,  have t h e  h a s  t h e  c a r e  o f  t h e  
c a r e  o f  c h i l d ' s  educa- c h i l d ' s  e d u c a t i o n .  
t i o n .  Domestic  elations 
Domestic R e l a t i o n s  A c t ,  A s ,  s. 52 ( 2 )  ( d )  . 
s. 5 2 ( 2 )  ( d l .  

F a t h e r  may be a  
" p a r e n t "  f o r  purposes  
o f  t h e  School  A c t ,  
s. 2  (i) ( i i i )  where he 
i s  a  person  who com- 
p l e t e l y  m a i n t a i n s ,  
s u p p o r t s  and c o n t r o l s  
a  c h i l d  a s  a  p a r e n t  
would. 
The School  Act ,  s.  2 ( i )  
(111) 
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I l l e g i t i m a t e  C h i l d  

(v) R e l i g i o n  Mother and f a t h e r ,  a s  
p a r e n t s  and g u a r d i a n s ,  
may d e t e r m i n e  c h i l d ' s  
r e l i g i o n .  

( v i )  Marr iage 

( v i i )  Management o f  
P r o p e r t y  

Mother and f a t h e r ,  
a s  p a r e n t s  and guar -  
d i a n s ,  o r  i f  t h e y  are 
s e p a r a t e d ,  t h e  p a r e n t  
hav ing  l e g a l  cus tody  
must c o n s e n t  t o  t h e  
m a r r i a g e  o f  a c h i l d  
under  1 8  y e a r s  o f  a g e  
Mar r iage  A c t ,  s. 18.  

Mother and f a t h e r  a s  
p a r e n t s  and  g u a r d i a n s ,  
have c e r t a i n  powers t o  
a c t  on c h i l d ' s  b e h a l f  
i n  t h e  management o f  
p r o p e r t y .  
I n f a n t s  A c t ,  ss. 2 ,  3, 
8 ,  8 .1 ,  10 and 1 6 .  

Mother,  a s  p a r e n t  and 
g u a r d i a n ,  may d e t e r -  
mine t h e  c h i l d ' s  
r e l i g i o n .  

F a t h e r  may be  a n  
'lo t h e r  r e s p o n s i b l e  
pe rson"  and a s  such  
have a  l e g a l  r i g h t  t o  
d e t e r m i n e  c h i l d ' s  
r e l i g i o n ;  i f  s o ,  t h e  
c o u r t  may e n s u r e  t h a t  
t h e  c h i l d  is b r o u g h t  
up i n  t h a t  r e l i g i o n  
on a n  u n s u c c e s s f u l  
c u s t o d y  a p p l i c a t i o n  
Domestic R e l a t i o n s  
A s ,  s .  50 

Mother,  a s  p a r e n t  and 
g u a r d i a n ,  must c o n s e n t  
t o  t h e  m a r r i a g e  o f  a  
c h i l d  under  1 8  y e a r s  
o f  age 
Mar r iage  A c t ,  s.  18. 

Query: Is f a t h e r  a  
" f a t h e r "  o r  " p a r e n t " ?  

Mother a s  p a r e n t  and 
g u a r d i a n ,  h a s  c e r t a i n  
powers t o  a c t  on 
c h i l d ' s  b e h a l f  i n  t h e  
management o f  p r o p e r t y  
I n f a n t s  A c t ,  ss. 2 ,  3, 
8 ,  8 .1 ,  10 and 16.  
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( v i i i )  Tes t amen ta ry  Mother a n d  f a t h e r ,  a s  
G u a r d i a n s h i p :  p a r e n t s ,  may a p p o i n t  
a p p o i n t m e n t  by deed  a t e s t a m e n t a r y  q u a r d i a n  
0 ; - w i l l ,  by t h e  Domest ic   elations A c t ,  
~ a r e n t  o f  a n  s .  40. 
i n f a n t  o f  a  p e r s o n  
t o  b e  g u a r d i a n  a f t e r  
t h e  d e a t h  o f  t h e  
p a r e n t .  

F a t h e r  may have  powers 
a s  a  " n e x t  f r i e n d "  o r  
" o t h e r  p e r s o n "  o r  
" ~ a r e n t "  . 
~ n f a n t s  Act, SS. 3 ,  10 
a n d  16.  

Mother ,  a s  p a r e n t ,  
may a p p o i n t  a  t e s t a -  
men ta ry  g u a r d i a n .  
Domes t i c  R e l a t i o n s  A c t ,  
s .  40. 

Query :  Is f a t h e r  a  
" p a r e n t " ?  

( 3 )  Wardship:  g u a r d i a n -  
s h i p  i n  t h e  Crown 
(permanent  w a r d s h i p  

e n d s  t h e  l e g a l  r e l a -  
t i o n s h i p  be tween t h e  
c h i l d  and b o t h  p a r e n t s  
f o r  u p b r i n g i n g  p u r p o s e s ) .  
C h i l d  Wel fa re  A c t ,  
P a r t  2 .  

( i )  N e l e c t :  a  Mother and  f a t h e r ,  Mothe r ,  a s  p a r e n t  a n d  
&l f i n d i n g  a s  p a r e n t s  a n d  g u a r d i a n ,  and  f a t h e r  
made i n  a  pro-  g u a r d i a n s ,  a r e  a s  p a r e n t  where ,  i n  
c e e d i n g  b r o u g h t  by e n t i t l e d  t o  n o t i c e  o f  t h e  o p i n i o n  o f  t h e  
t h e  s t a t e  t o  remove w a r d s h i p  p r o c e e d i n g s  D i r e c t o r  o f  C h i l d  
t h e  u p b r i n g i n g  o f  C h i l d  W e l f a r e  A c t  W e l f a r e ,  he s t a n d s  
a  c h i l d  f rom t h e  -1). -- i n  l o c o  p a r e n t i s  t o  
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c o n t r o l  o f  h i s  
p a r e n t s  ( o r  o t h e r  
pe rsons  having 
t h i s  c o n t r o l )  . 

(ii) Voluntary s u r r e n d e r  Mother and f a t h e r ,  a s  
f o r  Adoption: g u a r d i a n s  and p a r e n t s ,  
t h e  p rocedure  whereby may s u r r e n d e r  cus tody  
p a r e n t s  g i v e  a  c h i l d  of c h i l d  f o r  a d o p t i o n  
up t o  t h e  s t a t e  a s  a  C h i l d  Welfare  Act,  
permanent ward. s. 3 0 .  

(4)  Adoption : t h e  c r e a t i o n  
?or  a l l  purposes  o f  t h e  
l e g a l  r e l a t i o n s h i p  of 
p a r e n t  and c h i l d  between 
persons  n o t  o t h e r w i s e  
s o  r e l a t e d  a s  i f  t h e  
c h i l d  had been born t o  
t h e  p a r e n t  i n  l a w f u l  
wedlock; i t  e n t a i l s  
t h e  e x t i n c t i o n  o f  
e x i s t i n g  r e l a t i o n s h i p s .  

t h e  c h i l d ,  a r e  e n t i t l e d  
t o  n o t i c e  o f  wardsh ip  
proceedinqs.  
c h i l d  w e l f a r e  Act ,  
ss. 1 4 ( f )  and 19(1)  

Mother a l o n e ,  a s  
g u a r d i a n  and p a r e n t ,  
may s u r r e n d e r  cus tody  
of c h i l d  f o r  a d o p t i o n  
C h i l d  Welfare  Act ,  
s. 30; o b i t e r  d i c t a  
i n  G i n g e l l  v.  The 
Queen ( 1 9 7 5 ) ,  55 U.L.R. 
(3d) 589 (s.c.c.) 

Mother and f a t h e r ,  a s  Mother, a s  g u a r d i a n  
g u a r d i a n s ,  must c o n s e n t  must c o n s e n t  t o  
t o  adopt ion .  adopt ion .  
C h i l d  Welfare  Act ,  C h i l d  Welfare  Act ,  
s. 54. s.  54. 

F a t h e r ' s  c o n s e n t  t o  
adopt ion  is  n o t  
r e q u i r e d .  G i n g e l l  v. 
The Queen, o b i t e r  
d i c t a .  
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L e g i t i m a t e  C h i l d  I l l e g i t i m a t e  C h i l d  P 
Legal  I n c i d e n t  

( 1 ) Maintenance : t h e  
f u r n i s h i n g  by one  
person t o  a n o t h e r ,  
f o r  h i s  s u p p o r t ,  o f  
t h e  means o f  l i v i n g ,  o r  
o r  food o r  c l o t h i n g ,  
s h e l t e r ,  etc. 

(i) By a l i v i n g  person  The f a t h e r ,  u n l e s s  he  F a t h e r  may b e  o r d e r e d  
i s  u n a b l e ,  and t h e n  t o  pay f o r  a c h i l d ' s  
t h e  mother i f  s h e  is maintenance;  p r o c e e d i n g s  
a b l e ,  has  t h e  d u t y  t o  a r e  summary and must b e  
p r o v i d e  maintenance b rought  w i t h i n  a 

'1n a d d i t i o n  t o  t h e  p r o v i s i o n s  mentioned i n  t h e  c h a r t ,  t h e  Workers '  Compen- 
s a t i o n  Act ,  t h e  F a t a l  Acc iden ts  A c t ,  and t h e  Cr imina l  I n j u r i e s  compensat ion A c t  
p r o v i d e  f o r  compensat ion t o  f a m i l y  members i n  c a s e  o f  mishap t o  one of them. 
These s t a t u t e s  def  i n e  " c h i l d "  t o  i n c l u d e  " i l l e g i t i m a t e "  and a r e  s i l e n t  a s  t o  
t h e  s t a n d a r d  f o r  d e t e r m i n a t i o n  of  p a t e r n i t y .  Th is  means t h a t  an  i l l e g i t i m a t e  
c h i l d  may b e n e f i t  under  them. O t h e r  s t a t u t e s  r e l a t e d  t o  t h e  p r o v i s i o n  of  main- 
tenance g i v e  no gu idance  f o r  t h e  i n t e r p r e t a t i o n  of words d e n o t i n g  f a m i l i a l  r e l a t i o n -  
s h i p .  Examples o f  such  s t a t u t e s  a r e :  The S o c i a l  Development A c t  ( " p a r e n t "  and 
" c h i l d "  ss. 2 ( b l )  ( i i )  and 8 (1) ) ; t h e  ~ a i n t e n a n c e  and Recovery A c t ,  P a r t  3 ( ' pa ren t"  
and " c h i l d " ,  s. 56 a l s o  r e f e r r i n g  t o  t h e  S o c i a l  Development A c t ,  t h e  Domestic 
R e l a t i o n s  Act - -p ro tec t ion  orders--and t h e  R e c i p r o c a l  Enforcement of Maintenance 
Orders  A c t ) ;  t h e  P u b l i c  S e r v i c e  Pension A c t ;  t h e  P u b l i c  S e r v i c e  Management Pens ion  
A c t ;  t h e  Local ~ u t h o r i t i e s  Pension A c t ,  t h e  Teachers '  Re t i rement  Fund Act ;  t h e  
A l b e r t a  Insurance  A c t ,  p a r t s  6 and 8 ;  and t h e  A l b e r t a  H e a l t h  Care  I n s u r a n c e  A c t .  
T h i s  l i s t  i s  n o t  comprehensive. 
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F a t h e r  (husband)  may 
be  o r d e r e d  t o  pay 
maintenance f o r  a  c h i l d  
on t h e  a p p l i c a t i o n  o f  
t h e  mother ( a  m a r r i e d  
woman) i n  a  summary 
p roceed ing  b e f o r e  a  
judge o f  t h e  Family  
Court .  - ~ 

Domestic R e l a t i o n s  Ac t ,  
s. 27; Family C o u r t  Ac t ,  
s. 4 ( 2 )  ( a ) .  

(ii) Out o f  t h e  e s t a t e  The e s t a t e  o f  a  
o f  a  deceased  deceased  mother o r  
pe r son  f a t h e r  is l i a b l e  f o r  

p r o p e r  maintenance and 
s u p p o r t  o f  a  c h i l d  
Family R e l i e f  Ac t ,  
s .  2 

An o r d e r  may be  made 
a g a i n s t  t h e  f a t h e r  
i f  he i s  a  " p a r e n t "  
o r  " o t h e r  r e s p o n s i b l e  
person".  
bomes t i c  R e l a t i o n s  A c t ,  
s. 48. 

Query:  Does s e c t i o n  27 
of t h e  Domest ic  R e l a t i o n s  
Act a p p l y ?  

The e s t a t e  o f  a  d e c e a s e d  
mother  o r  f a t h e r  i s  
l i a b l e  f o r  p r o p e r  main- 
t e n a n c e  and s u p p o r t  o f  
a c h i l d ,  p r o v i d e d  i n  t h e  
c a s e  o f  t h e  f a t h e r  t h a t  
one o f  t h e  tests f o r  
p a t e r n i t y  s e t  o u t  i n  t h e  
A c t  i s  m e t .  
Family R e l i e f  A c t ,  
ss. 2  and 3 
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( 2 )  D i s p o s i t i o n  o f  Proper ty :  
p a r t i n g  w i t h  ownership 
o f  p r o p e r t y .  

(i) I n t e s t a t e  
s u c c e s s i o n :  
d e v o l u t i o n  o f  
t i t l e  t o  pro-  
p e r t y  under  t h e  
law where t h e  
deceased  person  
h a s  n o t  l e f t  a  
w i l l .  

C h i l d  s h a r e s  i n  t h e  C h i l d  s h a r e s  i n  t h e  
e s t a t e  o f  deceased  e s t a t e  o f  deceased  
mother o r  f a t h e r  mother a s  i f  he  were 
I n t e s t a t e  Success ion  a  l e g i t i m a t e  c h i l d .  
Act, s. 3. I n t e s t a t e  Success ion  

A c t ,  s .  15. - 

C h i l d  s h a r e s  i n  e s t a t e  
o f  deceased  f a t h e r  i f  
t h e  f a t h e r  is n o t  
s u r v i v e d  by a  widow 
o r  l a w f u l  i s s u e ,  and 
i f  one o f  t h e  tests 
f o r  p a t e r n i t y  se t  o u t  
i n  t h e  A c t  is  m e t  
I n t e s t a t e  Success ion  

C h i l d  may s h a r e  C h i l d  may s h a r e  
through mother o r  th rough  mother i n  
f a t h e r  i n  a  deceased a  deceased  p e r s o n ' s  
p e r s o n ' s  e s t a t e .  e s t a t e .  
I n t e s t a t e  Success ion  I n t e s t a t e  Success ion  
A c t ,  - ss. 4 ,  1 ,  8  and  9 Ac t ,  ss. 4 ,  1 ,  8 ,  9 

and 15. 
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( i i )  W i l l s  

(iii) Other  w r i t t e n  
i n s t r u m e n t s  : 

Mother and f a t h e r  may, 
s h a r e  i n  t h e  e s t a t e  o f  
a  deceased c h i l d .  
I n t e s t a t e  Success ion  
A s ,  s. 6. 

For  purposes  of con- 
s t r u c t i o n  o f  a  w i l l ,  
e x c e p t  where a  con- 
t r a r y  i n t e n t i o n  
a p p e a r s ,  words deno- 
t i n g  fami ly  r e l a t i o n -  
s h i p  a r e  c o n s t r u e d  
t o  mean l e g i t i m a t e  
r e l a t i o n s h i p s  

For  purposes  o f  con- 
s t r u c t i o n  o f  o t h e r  
w r i t t e n  i n s t r u m e n t s  
e x c e p t  where a  con- 
t r a r y  i n t e n t i o n  
a p p e a r s ,  words de- 
n o t i n g  f a m i l y  r e l a -  
t i o n s h i p  a r e  c o n s t r u e d  
t o  mean l e g i t i m a t e  
r e l a t i o n s h i p s .  

( i v )  Admin is t ra t ion  o f  On d e a t h  of mother o r  
E s t a t e s  f a t h e r ,  dependent  

c h i l d  is e n t i t l e d  t o  
copy of  a p p l i c a t i o n  
f o r  g r a n t  o f  p r o b a t e  
and n o t i c e  o f  r i g h t s  

Mother, b u t  n o t  f a t h e r  
may s h a r e  i n  t h e  
e s t a t e  o f  a  deceased  
c h i l d .  
I n t e s t a t e  Success ion  
A s ,  ss. 6 and 15. 

For  purposes  of con- 
s t r u c t i o n  o f  a  w i l l ,  
e x c e p t  when a  c o n t r a r y  
i n  t e n  t i o n  a p p e a r s ,  an  
i l l e g i t i m a t e  c h i l d  is 
t r e a t e d  a s  i f  he  w e r e  
t h e  l e g i t i m a t e  c h i l d  
o f  h i s  mother ,  b u t  
n o t  o f  h i s  f a t h e r .  
W i l l s  Act ,  s. 35. 

For  purposes  o f  con- 
s t r u c t i o n  o f  o t h e r  
w r i t t e n  i n s t r u m e n t s ,  
e x c e p t  where a  con- 
t r a r y  i n t e n t i o n  
a p p e a r s ,  words de- 
n o t i n g  f a m i l y  r e l a t i o n -  
s h i p  a r e  c o n s t r u e d  
t o  e x c l u d e  i l l e g i t i -  
mate r e l a t i o n s h i p s .  

On d e a t h  of mother 
dependent  c h i l d  is  
e n t i t l e d  t o  copy of  
a p p l i c a t i o n  f o r  g r a n t  
o f  p r o b a t e  and n o t i c e  
o f  r i g h t s  o f  dependants  
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Research O f f i c e r  

Purpose 

The purpose of  t h i s  s tudy  was t o  e s t a b l i s h  through 
survey r e s e a r c h  techniques  whether  o r  n o t  contemporary 
p u b l i c  op in ion  favours  s i g n i f i c a n t  changes i n  t h e  law 
r e s p e c t i n g  i l l e g i t i m a c y .  More s p e c i f i c a l l y ,  t h e  s tudy  
sought  t o  d i s c e r n  t h e  r e l a t i o n s h i p  between c u r r e n t  l e g i s -  
l a t i o n  and p u b l i c  a t t i t u d e s  towards i l l e y i t i m a c y  i n  
A lbe r t a .  The r e s u l t s  and conc lu s ions  o f  t h i s  s t udy  w i l l  
s e r v e  t o  compliment t h e  f i n d i n g s  o f  a  s t udy  focus ing  on 
t h e  l e g a l  a s p e c t s  o f  i l l e g i t i m a c y  c u r r e n t l y  be ing  con- 
duca ted  a t  t h e  Un ive r s i t y  o f  A l b e r t a ,  I n s t i t u t e  o f  Law 
Research and Reform. The r e s u l t s  o f  t h e s e  s t u d i e s  w i l l  
s e rve  a s  b a s i c  i n p u t s  t o  t h e  p r o c e s s  o f  l e g i s l a t i v e  
change and p o l i c y  fo rmu la t i on .  

H i s t o r i c a l  A t t i t u d e s  

Krause beg ins  h i s  d e f i n i t i v e  s t u d y  o f  i l l e g i t i m a c y  
w i th  t h i s  q u o t a t i o n :  

The b a s t a r d ,  l i k e  t h e  p r o s t i t u t e ,  t h i e f ,  
and beggar ,  belongs t o  t h a t  motley crowd of  
d i s r e p u t a b l e  s o c i a l  t ypes  which s o c i e t y  
has  g e n e r a l l y  r e s e n t e d ,  a lways endured. 
He i s  a  l i v i n g  symbol o f  s o c i a l  i r r e g u -  
l a r i t y ,  and  undeniab le  ev idence  o f  con t r a -  
moral f o r c e s ;  i n  s h o r t ,  a  problem--a problem 

l ~ h i s  paper  i s  a  summary of  t h e  r e p o r t  "Pub l i c  
A t t i t u d e s  Toward I l l e g i t i m a c y  i n  A l b e r t a "  p repared  by 
MICHAEL E. MANLY-CASIMIR o f  L. W. Downey Research Asso- 
c i a t e s  Ltd.  and commissioned by A l b e r t a  Hea l th  and S o c i a l  
Development . 

*This  Appendix i s  reproduced from Report  20 wi thout  r e v i s i o n  
o r  uvda t ing .  



a s  o l d  nd unsolved a s  human e x i s t e n c e  
i t s e l f .  9 
H i s t o r i c a l l y ,  t h e  i l l e g i t i m a t e  c h i l d  has  been s u b j e c t  

t o  l e g a l  and s o c i a l  d i s c r i m i n a t i o n  b u t  i t s  form has  va r i ed  
from place  t o  p l a c e ,  from time t o  time. Roman law denied 
t h e  i l l e g i t i m a t e  c h i l d  a  l e g a l  r e l a t i o n s h i p  w i th  h i s  
f a t h e r  b u t  u l t i m a t e l y  recognized t h e  c h i l d ' s  l e g a l  r e l a t i o n -  
s h i p  wi th  h i s  mother. I n  c o n t r a s t ,  i n  niedieval Cen t r a l  
Europe t h e  i l l e g i t i m a t e  c h i l d  had no l e g a l  r e l a t i o n s h i p  
w i th  e i t h e r  f a t h e r  o r  mother and was e s s e n t i a l l y  r i g h t l e s s .  
I n  England, t h e  common law dec l a r ed  the  i l l e g i t i m a t e  c h i l d  
" f i l i u s  n u l l i u s "  meaning "no o n e ' s  son". The c h i e f  conse- 
quence o f  t h i s  s t a t u s  was t h a t  t h e  i l l e g i t i m a t e  c h i l d  could 
n o t  i n h e r i t .  Otherwise,  a s  Krause p o i n t s  o u t ,  " i l l e g i t i m a c y  
seems t o  have had no s e r i o u s  l e g a l  consequences". I n  
c o n t r a s t  t o  a t t i t u d e s  i n  C e n t r a l  Europe, Krause observes 
t h a t  Engl i sh  a t t i t u d e s  towards i l l e g i t i m a c y  seem t o  have 
been r e l a t i v e l y  l i b e r a l .  S t i l l ,  t he  d o c t r i n e  of  f i l i u s  
n u l l i u s  has Der s i s t ed  and has e f f e c t i v e l y  denied  & T l e -  
g i t i m a t e  c h i l d  l e g a l  e q u a l i t y  wi th  t h e  l e g i t i m a t e  c h i l d .  I t  
has ,  moreover, s u b s t a n t i a l l y  inf luenced  t h e  le(ra1 s t a t u s  of 
t h e  i l l e g i t i m a t e  c h i l d  i n  t hose  c o u n t r i e s ,  l i k e  Engl i sh  
Canada, whose l e g a l  systems d e r i v e  from Eng l i sh  Common 
Law. 

Reform of t h e  law a f f e c t i n g  i l l e g i t i m a t e  c h i l d r e n  
has occurred l a r g e l y  i n  t h i s  century.  Concern wi th  exten-  
ding l e g a l  e q u a l i t y  t o  t h e  i l l e g i t i m a t e  c h i l d  i s  r e f l e c t e d  
i n  most reform e f f o r t s .  Norway l e d  t h e  way i n  1915 by 
a f f i rming  s u b s t a n t i a l  e q u a l i t y  f o r  i l l e g i t i m a t e  c h i l d r e n  
i n  t h e i r  l e g a l  r e l a t i o n s h i p  t o  both mother and f a t h e r .  
This  s t a t u t e  was subsequent ly  superseded i n  1956 wi th  a  
law abo l i sh ing  a l l  remaining l e g a l  d i s t i n c t i o n s  between 
l e g i t i m a t e  and i l l e g i t i m a t e  ch i ld ren .  Other  Scandinavian 
c o u n t r i e s ,  no tab ly  Denmark and Sweden, have a l s o  moved t o  
accord  equal  r i g h t s  t o  t h e  i l l e g i t i m a t e  c h i l d .  I n  t h e  
United Kingdom t h e  Family Law Reform Act o f  1969 granted  
t h e  i l l e g i t i m a t e  c h i l d  t h e  r i g h t  of i n t e s t a t e  success ion  t o  
h i s  f a t h e r  a s  w e l l  a s  h i s  mother. New Zealand law accords 
e q u i v a l e n t  l e g a l  s t a t u s  t o  t h e  i l l e g i t i m a t e  and l e g i t i m a t e  
c h i l d .  I n  t he  United S t a t e s ,  t h e  l i b e r a l  t r e n d  has been 

2Davis, " I l l e q i t i m a c v  and t h e  S o c i a l  S t r u c t u r e " .  
American ~ o u r n a l  of .$ociology XLV (19391, p. 215. c i t e d  
i n  Harry D. Krause, I l l e g i t i m a c y  Law and S o c i a l  P o l i c  
(New York: Bobbs-Merrill .  1971) .  D. 1. Th i s  s e c t i o n Y  - .  - 
draws heavi ly  on Krause ' s  i n t roduc to ry  d i s c u s s i o n ,  pp. 
1-7, and pp. 175-179. 



concerned w i th  ex tending  t o  i l l e g i t i m a t e  c h i l d r e n  t h e  same 
c a r e  and l e g a l  and s o c i a l  r i g h t s  en joyed  by t h e i r  l e g i t i -  
mate coun te rpa r t s .  For  example, an i n c r e a s i n g  number of  
s t a t e s  no longer  r eco rd  i l l e g i t i m a t e  s t a t u s  on b i r t h  records .  
Seve ra l  s t a t e s ,  no t ab ly  North Dakota, Arizona,  Oregon, and 
Alaska have enac t ed  l e g i s l a t i o n  a f f i r m i n g  e q u a l i t y  f o r  
t h e  i l l e g i t i m a t e  c h i l d .  

I n  s p i t e  of  t h e s e  l i b e r a l  t r e n d s ,  t h e  l e g a l  and 
s o c i a l  i n e q u a l i t y  of  t he  i l l e g i t i m a t e  c h i l d  p e r s i s t s  i n  
many j u r i s d i c t i o n s .  A lbe r t a  law s t i l l  d i s c r i m i n a t e s  
a g a i n s t  t h e  i l l e g i t i m a t e  c h i l d .  L e g i s l a t i o n  i n  A lbe r t a  now 
recognizes  t h e  l e g a l  relationship between t h e  mother and 
t h e  i l l e g i t i m a t e  c h i l d ,  b u t  on ly  r ecogn ize s  t h e  r e l a t i o n -  
s h i p  between t h e  f a t h e r  and t he  i l l e g i t i m a t e  c h i l d  i n  
l i m i t e d  c i rcumstances .  I n  g e n e r a l ,  t h e  i l l e g i t i m a t e  c h i l d  
i n  A lbe r t a  is s t i l l  l e g a l l y  and s o c i a l l y  d i sadvantaged  
because of  h i s  b i r t h  s t a t u s .  

I l l e g i t i m a c y  i n  A l b e r t a  

I l l e g i t i m a c y  i n  A lbe r t a  s i n c e  1921 has g e n e r a l l y  
equa l l ed  o r  exceeded n a t i o n a l  r a t e s .  During t h e  pe r iod  
1921-1940 t h e  A l b e r t a  r a t e  c l o s e l y  p a r a l l e l e d  t h e  n a t i o n a l  
r a t e ;  however, a f t e r  World War I1 t h e  A l b e r t a  r a t e  i nc r ea sed  
f a s t e r  t han  n a t i o n a l  r a t e s .  Although n a t i o n a l  r a t e s  d i d  
i n c r e a s e  d r a m a t i c a l l y  i n  t h e  l a s t  decade,  t hey  were sub- 
s t a n t i a l l y  exceeded by t h e  A lbe r t a  r a t e  i n c r e a s e s .  A 
comparison of  1961 and 1971 Canada and A l b e r t a  r a t e s  i s  
shown below. 

I l l e g i t i m a c y  Rates  ( 8  of  Live B i r t h s )  Canada 
and A lbe r t a  1961 t o  1971 ( s e l e c t e d  y e a r s )  

Year - 

Source: S t a t i s t i c s  Canada 

Canada A lbe r t a  

There i s  some evidence t h a t  i l l e g i t i m a t e  r a t e s  may 
be d e c l i n i n g  from t h e  peak pe r iod  of  1968-1970. The 
i nc rea se  i n  t h e  number o f  t h e r a p e u t i c  a b o r t i o n s  occu r r i ng  
s imul taneous ly  w i t h  t h e  i l l e g i t i m a c y  r a t e  d e c l i n e  may 
sugges t  a  t e n t a t i v e  r e l a t i o n s h i p  between t h e s e  two phenomena. 



P u b l i c  A t t i t u d e s  Toward I l l e g i t i m a c y  

What, t h e n ,  a r e  t h e  a t t i t u d e s  o f  A l b e r t a n s  toward 
i l l e g i t i m a c y ?  Are p r e v a i l i n g  a t t i t u d e s  c o n g r u e n t  w i t h  
p r o v i n c i a l  l aws  r e s p e c t i n g  i l l e g i t i m a c y ?  To what e x t e n t  
a r e  A l b e r t a n s  w i l l i n g  t o  a c c e p t  change i n  t h e s e  laws? 
These c e n t r a l  q u e s t i o n s  s e r v e d  a s  a  g u i d i n g  b a s i s  f o r  
t h e  c o n s t r u c t i o n  o f  a  27-ques t ion  i n t e r v i e w  s c h e d u l e d  
w i t h  t h r e e  f o c i :  1) The r e l a t i o n s h i p s  between p a r t i e s  
i n  t h e  i l l e g i t i m a c y  s i t u a t i o n ;  t h e  r i g h t s  and r e s p o n s i -  
b i l i t i e s  o f  e a c h  p a r t y  i n  t h e  s i t u a t i o n ;  and t h e  s o c i a l  
i s s u e s  i n v o l v e d  i n  i l l e g i t i m a c y .  

A  r e p r e s e n t a t i v e  sample o f  9 9 7  A l b e r t a n s  was i n t e r -  
viewed. Respondent a t t i t u d e s  t o  e a c h  q u e s t i o n  were c r o s s  
t a b u l a t e d  i n  r e s p o n s e  by suhsamples .  The v a r i a b l e s  used 
i n c l u d e d  s e x ,  a g e ,  m a r i t a l  and p a r e n t a l  s t a t u s ,  o c c u p a t i o n ,  
denominat ion and church  a t t e n d a n c e ,  income, e d u c a t i o n ,  
and s i z e  o f  community. 

H i g h l i g h t s  o f  F i n d i n g s  

R e l a t i o n s h i p s  

Two q u e s t i o n s  were asked  c o n c e r n i n g  t h e  r e l a t i o n s h i p  
o f  t h e  i l l e g i t i m a t e  c h i l d  t o  h i s / h e r  p a r e n t s .  

T h e r e  was v i r t u a l  unan imi ty  among r e s p o n d e n t s  t h a t  
t h e  i l l e g i t i m a t e  c h i l d  s h o u l d  have  t h e  same r e l a t i o n s h i p  
w i t h  h i s  mother  t h a t  t h e  l e g i t i m a t e  c h i l d  e n j o y s .  There 
was less agreement  among r e s p o n d e n t s  r e g a r d i n g  t h e  i l l e g i -  
t i m a t e  c h i l d ' s  p a t e r n a l  r e l a t i o n s h i p .  S t i l l ,  f u l l y  two- 
t h i r d s  of  t h e  r e s p o n d e n t s  s a y  t h a t  t h e  i l l e g i t i m a t e  c h i l d  
s h o u l d  have  t h e  same p a t e r n a l  r e l a t i o n s h i p  a s  t h e  l e g i t i m a t e  
c h i l d ;  o n e - t h i r d  s a y  t h e r e  s h o u l d  be  a  d i f f e r e n c e  under  
c e r t a i n  c o n d i t i o n s .  On b a l a n c e ,  r e s p o n s e s  t o  t h e s e  q u e s t i o n s  
s e e m  t o  oppose  d i f f e r e n c e s  on b o t h  m a t e r n a l  and p a t e r n a l  
r e l a t i o n s h i p s  between c h i l d r e n  on  t h e  b a s i s  o f  their b i r t h  
s t a t u s .  

P u b l i c  a t t i t u d e s  towards  t h e  r i g h t s  o f  t h e  mother 
and f a t h e r  o f  a n  i l l e g i t i m a t e  c h i l d  s e e m  mixed. There  
a p p e a r s  t o  b e  no consensus  among r e s p o n d e n t s  on t h e  i s s u e  
o f  p a t e r n a l  r i g h t s  i n  g e n e r a l .  Al though t h e  m a j o r i t y  o f  
r e s p o n d e n t s  a p p a r e n t l y  t h i n k  t h a t  t h e  f a t h e r  s h o u l d  have 
t h e  r i g h t  t o  v i s i t  h i s  i l l e g i t i m a t e  c h i l d ,  t h e y  d i f f e r  on 
t h e  c o n d i t i o n s  o f  t h i s  r i g h t .  There  is no consensus  on 
whe ther  t h e  mother  and f a t h e r  s h o u l d  have e q u i v a l e n t  r i g h t s  
t o  c u s t o d y  of  an i l l e g i t i m a t e  c h i l d ,  b u t  where t h e  mother 
canno t  o r  d o e s  n o t  want  t o  keep  t h e  c h i l d ,  t h e  consensus  
is  t h a t  t h e  f a t h e r  s h o u l d  be  g i v e n  cus tody .  The m a j o r i t y  



of  respondents  f a v o u r  a  f i t n e s s  tes t  a s  a  p r e c o n d i t i o n  f o r  
m a t e r n a l  cus tody  and oppose t h e  i d e a  t h a t  t h e  mother  should  
have t h e  r i g h t  t o  d e t e r m i n e  h e r  c h i l d ' s  r e l i g i o u s  upbr ing ing  
when s u r r e n d e r i n g  t h e  c h i l d  f o r  adopt ion .  

A t t i t u d e s  towards  t h e  r i g h t s  o f  t h e  i l l e g i t i m a t e  
c h i l d  r e f l e c t  f a i r l y  c l e a r  consensus.  A l a r g e  m a j o r i t y  
a g r e e  t h a t  t h e  i l l e g i t i m a t e  c h i l d  should  have a  r i g h t  t o  
i n h e r i t  from h i s  i n t e s t a t e  f a t h e r ' s  e s t a t e ;  t o  t h e  same 
n a t u r a l  t ies t o  h i s  f a t h e r  and r e l a t i v e s  o n  h i s  f a t h e r ' s  
s i d e  a s  t h e  l e g i t i m a t e  c h i l d  where t h e  mother  keeps  t h e  
c h i l d ;  and t o  know h i s  a n c e s t r a l  and e t h n i c  background i f  
he wishes ,  bo th  when t h e  mother  keeps t h e  c h i l d  and when 
he is  adopted.  Opin ion  is  d i v i d e d  on whether  t h e  i l l e g i -  
t i m a t e  c h i l d  should  have t h e  r i g h t  t o  n a t u r a l  t ies  w i t h  
h i s  mother and f a t h e r  when adopted .  

P u b l i c  a t t i t u d e s  towards  t h e  r e s p o n s i b i l i t i e s  o f  
t h e  f a t h e r  a r e  unambiguously c l e a r .  The i l l e g i t i m a t e  
c h i l d ' s  f a t h e r  s h o u l d  have t h e  same r e s p o n s i b i l i t i e s  
towards  t h i s  c h i l d  a s  he  h a s  towards a  l e g i t i m a t e  c h i l d .  
I n  p a r t i c u l a r ,  he  s h o u l d  be r e s p o n s i b l e  f o r  f i n a n c i a l  s u p p o r t  
f o r  t h e  c h i l d  t o  some e x t e n t - - t h e  m a j o r i t y  o f  r e s p o n d e n t s  
s e t t i n g  t h e  e x t e n t  a t  t h e  l e v e l  a  f a t h e r  would pay towards  
t h e  s u p p o r t  of a  l e g i t i m a t e  c h i l d  a f t e r  d i v o r c e .  

F i n a l l y ,  i n  s i t u a t i o n s  where t h e  f a t h e r  c a n n o t  b e  
i d e n t i f i e d  and t h e  mother  c a n n o t  p r o v i d e  a d e q u a t e  s u p p o r t  
h e r s e l f ,  t h e  consensus  i s  t h a t  w e l f a r e  a u t h o r i t i e s  s h o u l d  
c o n t r i b u t e  t o  t h e  s u p p o r t  o f  t h e  i l l e g i t i m a t e  c h i l d .  

S o c i a l  I s s u e s  

Eleven q u e s t i o n s  w e r e  a sked  c o n s i d e r i n g  t h e  b r o a d e r  
s o c i a l  i s s u e s  i n v o l v e d  w i t h  i l l e g i t i m a c y ,  e .g . ,  t h e  f a t h e r ' s  
f i n a n c i a l  o b l i g a t i o n s ;  t h e  s o c i a l  d i s t i n c t i o n  o f  t h e  i l l e -  
g i t i m a t e  c h i l d ;  and t h e  t r e a t m e n t  of t h e  p a r e n t s  o f  t h e  
i l l e g i t i m a t e  c h i l d .  

P u b l i c  a t t i t u d e s  on t h e  s o c i a l  i s s u e s  c o n s i d e r e d  a r e  
c o n s i s t e n t l y  moderate .  The m a j o r i t y  o f  r e s p o n d e n t s  f e e l  
t h a t  e l i m i n a t i n g  d i s t i n c t i o n s  between l e g i t i m a t e  and 
i l l e g i t i m a t e  c h i l d r e n  w i l l  n o t  c o n t r i b u t e  t o  t h e  breakdown 
Of fami ly  l i f e  i n  Canada; t h a t  n e i t h e r  d i s c r i m i n a t i n g  
a g a i n s t  i l l e g i t i m a t e  c h i l d r e n  nor  making more e f f o r t  t o  
i d e n t i f y  f a t h e r s  of i l l e g i t i m a t e  c h i l d r e n  and f o r c i n g  them 
t o  b e  f i n a n c i a l l y  r e s p o n s i b l e  f o r  t h e i r  c h i l d r e n  w i l l  
d i s c o u r a g e  s e x u a l  r e l a t i o n s  between unmarr ied p e r s o n s ;  t h a t  
a  c h i l d  born of unmarr ied p a r e n t s  should  n o t  b e  d i s t i n g u i s h e d  
l e g a l l y  o r  s o c i a l l y  f rom a  c h i l d  born o f  m a r r i e d  p a r e n t s ;  
t h a t  n e i t h e r  t h e  mother  n o r  t h e  f a t h e r  should  b e  censured  
o r  punished,  b u t  s h o u l d  b e  unders tood  and helped-- the 
f a t h e r  should ,  however, b e  r e q u i r e d  t o  p r o v i d e  f i n a n c i a l  



s u p p o r t  f o r  t h e  mother and c h i l d ;  and t h a t  i f  s o c i a l  a c t i o n  
i s  t o  be t a k e n  i n  response  e i t h e r  t o  a  mother  o r  f a t h e r  who 
has  two i l l e g i t i m a t e  c h i l d r e n  by d i f f e r e n t  mates ,  it 
should  be p r e v e n t i v e  and r e h a b i l i t a t i v e  r a t h e r  t h a n  
p u n i t i v e  i n  n a t u r e .  

Conclusion 

The s u r v e y  r e s u l t s  now make it p o s s i b l e  t o  answer 
t h e  t h r e e  q u e s t i o n s  posed a t  t h e  beg inn ing  of  t h i s  s e c t i o n :  
What a r e  t h e  a t t i t u d e s  o f  A l b e r t a n s  toward i l l e g i t i m a c y ?  
A r e  p r e v a i l i n g  a t t i t u d e s  congruen t  w i t h  p r o v i n c i a l  laws 
r e s p e c t i n g  i l l e g i t i m a c y ?  To what e x t e n t  do A l b e r t a n s  seem 
w i l l i n g  t o  a c c e p t  fundamental  changes i n  i l l e g i t i m a c y  
laws? 

A t t i t u d e s  o f  A l b e r t a n s  

The a t t i t u d e s  o f  A l b e r t a n s  toward i l l e g i t i m a c y  see:? 
t o  be more moderate  than  extreme,  more l i b e r a l  than 
c o n s e r v a t i v e ,  more p r e v e n t i v e  t h a n  p u n i t i v e .  O v e r a l l ,  
r e s p o n d e n t s  f a v o u r i n g  a  more l i b e r a l  a t t i t u d e  toward t h e  
i l l e g i t i m a t e  c h i l d  t end  t o  be younger ,  w i t h  h i g h e r  incomes 
and more e d u c a t i o n .  Converse ly ,  r e s p o n d e n t s  f a v o u r i n g  a  
more c o n s e r v a t i v e  approach t e n d  t o  be o l d e r ,  w i t h  lower 
incomes and less e d u c a t i o n .  

What i s  p a r t i c u l a r l y  remarkable  i s  t h e  e x t e n t  t o  
which t h e r e  a p p e a r s  t o  b e  a  common, province-wide s e t  of  
a t t i t u d e s  f a v o u r i n g  l i b e r a l i z a t i o n  of t h e  law r e g a r d i n g  
i l l e g i t i m a c y .  A l b e r t a n s  c o n s i s t e n t l y  a f f i r m ,  i n  t h e i r  
r e s p o n s e s ,  t h e  p r i n c i p l e  o f  e q u a l i t y  f o r  i l l e g i t i m a t e  
c h i l d r e n  v i s - a - v i s  l e g i t i m a t e  c h i l d r e n - - e q u a l i t y  expressed  
i n  terms of m a t e r n a l  and p a t e r n a l  r e l a t i o n s h i p s ,  p a t e r n a l  
i n h e r i t a n c e  and f a m i l i a l  t i e s ,  a n c e s t r a l  and e t h n i c  bacic- 
ground. They a f f i r m  a  f u l l  e q u a l i t y  f o r  t h e  i l l e g i t i m a t e  
c h i l d ,  n o t  because  he i s l l e g i t i m a t e "  b u t  because he is  
a  c h i l d .  I n  e f f e c t ,  A l b e r t a n s  s a y  t h a t  it is  t h e  mother 
a n d h e r  who a r e  and should  be r e s p o n s i b l e  f o r  t h e i r  
a c t i o n s  i n  c o n c e i v i n g  and b e a r i n g  a n  i l l e g i t i m a t e  c h i l d ;  
t h e  c h i l d  s h o u l d  n o t  b e  s t i g m a t i z e d ,  d i s c r i m i n a t e d  a g a i n s t ,  
o r  t r e a t e d  a s  a Aon-person" a s  a  consequence. I t  i s  n o t  
h i s  f a u l t  he was born,  s o  he should  n o t  s u f f e r  t h e  conse- 
quences  of h i s  p a r e n t s '  a c t i o n s .  Thus, A l b e r t a n s  q u e s t i o n  
t h e  a c c e p t a b i l i t y  and u t i l i t y  o f  t h e  v e r y  c o n c e p t  o f  
' ' i l l e g i t i m a c y " .  

Congruence o f  A t t i t u d e s  and Law 

Judging  from t h e  r e s p o n s e s  t o  t h e  survey ,  p u b l i c  
a t t i t u d e s  a r e  fundamenta l ly  i n c o n g r u e n t  w i t h  e x i s t i n g  law 
r e s p e c t i n g  i l l e g i t i m a c y .  While t h e  law h a s  remained 



s u b s t a n t i a l l y  unchanged o v e r  t i m e ,  p u b l i c  a t t i t u d e s  have 
c l e a r l y  e v o l v e d  f a r  beyond t h e  p r o v i s i o n s  o f  t h e  law. 
The e x p r e s s e d  concern  o f  A l b e r t a n s  t o  e x t e n d  f u l l  
e q u a l i t y  t o  t h e  i l l e g i t i m a t e  c h i l d  i n d i c a t e s  t h e  e x t e n t  
of  t h e  incongruence  between a t t i t u d e s  and law. 

P u b l i c  W i l l i n g n e s s  t o  Change 

I f  t h e  r e s p o n s e s  r e g o r t e d  h e r e  a r e  a f a i r  r e f l e c t i o n  
of  p u b l i c  o p i n i o n ,  t h e r e  can be  l i t t l e  d o u b t  o f  t h e  w i l l i n g -  
n e s s  o f  A l b e r t a n s  t o  s e e  t h e  laws r e s p e c t i n g  i l l e g i t i m a c y  
changed. I n d e e d ,  t h e r e  a p p e a r s  t o  b e  a  s i n g u l a r l y  f a v o u r a b l e  
c l i m a t e  o f  p u b l i c  o p i n i o n  a t  t h i s  t i m e .  

The E d i t o r  
Behav ioura l  Research  and S e r v i c e  N e w s l e t t e r  
Department o f  Psychology 
U n i v e r s i t y  o f  A l b e r t a  
Edmonton 



APPENDIX IV* 

CURRENT ALBERTA STATUTES REFERRED TO 

( a s  a m e n d e d )  

A d m i n i s t r a t i o n  of E s t a t e s  A c t ,  R.S.A. 1 9 7 0 ,  c. 1. 

A l b e r t a  E v i d e n c e  A c t ,  R.S.A.  1 9 7 0 ,  c. 1 2 7 .  

A l b e r t a  H e a l t h  C a r e  I n s u r a n c e  A c t ,  R.S.A.  1 9 7 0 ,  c. 1 6 6 .  

A l b e r t a  Insurance  A c t ,  R.S.A.  1 9 7 0 ,  c. 1 8 7 .  

C h a n g e  of N a m e  A c t ,  S .A.  1 9 7 3 ,  c. 63 .  

C h i l d  Welfare A c t ,  R.S.A.  1 9 7 0 ,  c. 4 5 .  

C r i m i n a l  I n j u r i e s  C o m p e n s a t i o n  A c t ,  R .S .A.  1 9 7 0 ,  c. 7 5 .  

D o m e s t i c  R e l a t i o n s  A c t ,  R.S.A.  1 9 7 0 ,  c. 11.3. 

F a m i l y  C o u r t  A c t ,  R .S .A.  1 9 7 0 ,  c. 1 3 3 .  

F a m i l y  R e l i e f  A c t ,  R .S .A.  1 9 7 0 ,  c. 1 3 4 .  

F a t a l  A c c i d e n t s  A c t ,  R.S.A.  1 9 7 0 ,  c. 138. 

I n f a n t s  A c t ,  R.S.A.  1 9 7 0 ,  c. 1 8 5 .  

I n t e r p r e t a t i o n  A c t ,  R.S.A.  1 9 7 0 ,  c. 1 8 9 .  

I n t e s t a t e  S u c c e s s i o n  A c t ,  R.S.A.  1 9 7 0 ,  c. 1 9 0 .  

J u d i c a t u r e  A c t ,  R .S .A.  1 9 7 0 ,  c. 1 9 3 .  

L e g i t i m a c y  A c t ,  R . S . A .  1 9 7 0 ,  c. 2 0 5 .  

L o c a l  A u t h o r i t i e s  P e n s i o n  A c t ,  R.S.A.  1 9 7 0 ,  c .  2 1 9 .  

M a i n t e n a n c e  and R e c o v e r y  A c t ,  R.S.A.  1 9 7 0 ,  c. 2 2 3 .  

M a i n t e n a n c e  O r d e r  A c t ,  R . S . A .  1 9 7 0 ,  c. 2 2 2 .  

M a r r i a g e  A c t ,  R.S.A.  1 9 7 0 ,  c. 226.  

M a r r i e d  W o m e n ' s  A c t ,  R.S.A. 1 9 7 0 ,  c. 2 2 7 .  

P u b l i c  S e r v i c e  M a n a g e m e n t  A c t ,  S .A.  1 9 7 2 ,  c. 81.  

P u b l i c  Service P e n s i o n  A c t ,  R.S.A.  1 9 7 0 ,  c. 2 9 9 .  

S c h o o l  A c t ,  R.S.A. 1 9 7 0 ,  c. 3 2 9 .  

S o c i a l  D e v e l o p m e n t  A c t ,  R.S.A.  1 9 7 0 ,  c. 3 4 5 .  

T e a c h e r s '  R e t i r e m e n t  Fund A c t ,  R .S .A.  1 9 7 0 ,  c. 3 6 1 .  

V i t a l  S t a t i s t i c s  A c t ,  R.S.A.  1 9 7 0 ,  c. 3 8 4 .  

W i l l s  A c t ,  R.S.A.  1 9 7 0 ,  C.  3 9 3 .  

W o r k e r s '  C o m p e n s a t i o n  A c t ,  S.A. 1 3 7 3 ,  c. 8 7 .  

* T h i s  A p p e n d i x  i s  r e p r o d u c e d  f r o m  R e p o r t  2 0  w i t h o u t  r e v i s i o n  
o r  u p d a t i n g .  
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