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P a r t  I .  Summary o f  Repor t  

What t h e  law shou ld  do.  

The p r i v a t e  c o l l e c t i o n  o f  d e b t s ,  whether  by c r e d i t o r s  

t h e m s e l v e s  o r  t h r o u g h  d e b t  c o l l e c t i o n  a g e n c i e s ,  i s  n o t  o n l y  

l e g i t i m a t e  a s  between c r e d i t o r  and d e b t o r  b u t  i s  i n  t h e  p u b l i c  

i n t e r e s t .  Vigorous  c o l l e c t i o n  p r a c t i c e s  a r e  t h e r e f o r e  p r o p e r  

and shou ld  n o t  be  d i s c o u r a g e d ,  and c r e d i t o r s  s h o u l d  be a b l e  t o  

f o l l o w  p r o c e d u r e s  which a r e  c o s t  e f f i c i e n t  and which avo id  t h e  

use  o f  t h e  c o u r t s  e x c e p t  i n  ex t reme  c a s e s .  

The n a t u r e  o f  d e b t  c o l l e c t i o n  imposes  s e v e r e  p r e s s u r e s  upon 

t h o s e  engaged i n  i t .  Sometimes t h o s e  p r e s s u r e s  l e a d  them t o  

engage i n  ha rassmen t  and i n t i m i d a t i o n  which would g e n e r a l l y  b e  

r ega rded  a s  g o i n g  beyond t h e  bounds o f  t h e  b e h a v i o u r  which c a n  

b e  p e r m i t t e d  i n  t h e  marke t  p l a c e .  Such t a c t i c s  a r e  u n f a i r  t o  

t h e  d e b t o r  and t o  o t h e r  c r e d i t o r s  o f  t h e  d e b t o r  who govern  t h e i r  

c o n d u c t  by a c c e p t a b l e  s t a n d a r d s .  The law s h o u l d  p r e s c r i b e  

minimum s t a n d a r d s  o f  c o n d u c t  i n  s i m p l e  and i n t e l l i g i b l e  l a n g u a g e  

and i t  s h o u l d  p r o v i d e  an e f f i c i e n t  method o f  en fo rcement  o f  t h e  

s t a n d a r d s .  The United Kingdom, t h e  United S t a t e s ,  and most o f  

t h e  p r o v i n c e s  o f  Canada p r o v i d e  more i n  t h e  way o f  s t a n d a r d s  o f  

conduc t  t h a n  d o e s  A l b e r t a .  

Purposes  o f  t h e  I n s t i t u t e ' s  p r o p o s a l s .  

Under t h e  A l b e r t a  C o l l e c t i o n  P r a c t i c e s  Ac t ,  t h e  

A d m i n i s t r a t o r  of C o l l e c t i o n  P r a c t i c e s  o f  t h e  Department o f  

C o r p o r a t e  and Consumer A f f a i r s  r e g u l a t e s  t h e  c o n d u c t  o f  d e b t  

c o l l e c t i o n  a g e n c i e s  and t h e  d e b t  c o l l e c t o r s  whom t h e y  employ. 

He d o e s  s o  l a r g e l y  t h r o u g h  t h e  power t o  g r a n t  o r  deny l i c e n c e s ,  

and ,  w h i l e  t h e  Act g i v e s  him and t h e  i n d u s t r y  some g u i d a n c e ,  i t  

d o e s  n o t  g i v e  them much. The f i r s t  pu rpose  o f  t h e  I n s t i t u t e ' s  

p r o p o s a l s  i s  t o  s e t  o u t  a  s i m p l e  l i s t  o f  r u l e s  o f  conduc t  which,  

i n s t e a d  o f  t h e  p r e s e n t  vague d i s c r e t i o n s ,  w i l l  p r o v i d e  a  f i r m  

and a s c e r t a i n a b l e  l e g a l  b a s i s  f o r  r e g u l a t i o n .  



The C o l l e c t i o n  P r a c t i c e s  Act d o e s  n o t  now e s t a b l i s h  any 

r u l e s  o f  conduc t  f o r  c r e d i t o r s  who c o l l e c t  t h e i r  own d e b t s ,  nor  

any a d m i n i s t r a t i v e  means o f  e n s u r i n g  t h a t  t h e i r  conduc t  w i l l  

comply w i t h  minimal a c c e p t a b l e  s t a n d a r d s .  The second purpose  

o f  t h e  I n s t i t u t e ' s  p r o p o s a l s  is  t o  s e t  o u t  a  s i m p l e ,  and 

somewhat s h o r t e r ,  l i s t  of  r u l e s  o f  conduc t  which s h o u l d  a p p l y  t o  

eve ryone ,  i n c l u d i n g  c o l l e c t i o n  a g e n c i e s  b u t  a l s o  i n c l u d i n g  

c r e d i t o r s  who c o l l e c t  t h e i r  own d e b t s .  

Proposed s t a n d a r d s  o f  c o n d u c t .  

The conduc t  which would be p r o h i b i t e d  f o r  eve ryone  would 

i n c l u d e  c l e a r l y  improper t a c t i c s  s u c h  a s  a c t u a l  o r  t h r e a t e n e d  

v i o l e n c e ,  i l l e g a l  a c t s  and f a l s e  a c c u s a t i o n s ,  and t h r e a t s  of 

a r r e s t  o r  c r i m i n a l  p r o c e e d i n g s .  I t  would go on t o  i n c l u d e  t h e  

making o f  t e l e p h o n e  o r  p e r s o n a l  c a l l s  w i th  such  ex t reme  

f r e q u e n c y  a s  t o  c o n s t i t u t e  "abuse"  o r  " o p p r e s s i o n , "  and t h e  u s e  

o f  c o l l e c t  t e l e g r a m s  o r  t e l e p h o n e  c a l l s .  It would i n c l u d e  

h o l d i n g  o n e s e l f  o u t  a s  b e i n g  a s s o c i a t e d  w i t h  a  c o u r t ,  a  

government o r  a  l awyer ,  and i t  would i n c l u d e  t h e  use  o f  

documents which would g i v e  t h a t  i m p r e s s i o n .  It would i n c l u d e  

t h r e a t s  o f  a c t i o n s  which c o u l d  n o t  l e g a l l y  b e  t aken .  F i n a l l y ,  

i t  would i n c l u d e  e x e r t i n g  o r  t h r e a t e n i n g  p r e s s u r e  t h r o u g h  t h e  

d e b t o r ' s  employer w i t h  t h e  consequen t  p r o s p e c t  of t h e  l o s s  o f  

t h e  d e b t o r ' s  means o f  paying t h e  p a r t i c u l a r  c l a i m  and t h e  c l a i m s  

o f  h i s  o t h e r  c r e d i t o r s .  

In  a d d i t i o n ,  t h e  I n s t i t u t e ' s  p r o p o s a l s  would r e q u i r e  d e b t  

c o l l e c t i o n  a g e n c i e s  and t h e i r  c o l l e c t o r s  t o  a d h e r e  t o  a d d i t i o n a l  

s t a n d a r d s .  The c o l l e c t o r  would be o b l i g e d  t o  g i v e  h i s  and h i s  

a g e n c y ' s  name and t h e  c r e d i t o r ' s  name t o  a d e b t o r  whom he  

a p p r o a c h e s  f o r  t h e  purpose  o f  d e b t  c o l l e c t i o n .  He would be 

o b l i g e d  t o  r e f r a i n  from making f a l s e  s t a t e m e n t s  a b o u t  t h e  n a t u r e  

and powers o f  h i s  agency.  (The C o l l e c t i o n  P r a c t i c e s  Act a l r e a d y  

p r o h i b i t s  him from making c a l l s  upon t h e  d e b t o r  i n  pe r son  o r  by 

t e l e p h o n e  between l0 :00  p.m. and 7:00 a.m.) 



A b o l i t i o n  of unnecessa ry  r e g u l a t i o n .  

The I n s t i t u t e ' s  p r o p o s a l s  would l e a d  t o  one  s i g n i f i c a n t  

r e d u c t i o n  i n  paper  work and r e g u l a t i o n .  Under t h e  p r e s e n t  A c t ,  

d e b t  c o l l e c t i o n  a g e n c i e s  must each  yea r  o b t a i n  t h e  

A d m i n i s t r a t o r ' s  a p p r o v a l  o f  a l l  forms and form l e t t e r s  which 

t h e y  p ropose  t o  u s e ,  and t h i s  h a s  been t a k e n  t o  i n c l u d e  even 

s p e c i a l l y  w r i t t e n  ( o r  " f r e e h a n d " )  l e t t e r s ,  o r  a t  l e a s t  t h e  u s u a l  

k i n d s  o f  p a r a g r a p h s  i n  them. F u r t h e r ,  no agency may use  a  form 

of  l e t t e r  which t h e  A d m i n i s t r a t o r  h a s  n o t  approved.  Th i s  sys t em 

o f  " p r i o r  v e t t i n g "  i s  a  s u b s t a n t i a l  burden upon t h e  c o l l e c t i o n  

a g e n c i e s  and upan t h e  A d m i n i s t r a t o r .  The I n s t i t u t e ' s  v i ew i s  

t h a t ,  i f  t h e r e  i s  a  s h o r t  and s i m p l e  l is t  o f  p r o h i b i t i o n s  s u c h  

a s  t h o s e  mentioned above,  t h e r e  w i l l  no l o n g e r  be  a need f o r  t h e  

" p r i o r  v e t t i n g "  s y s t e m ,  and t h e  I n s t i t u t e  t h e r e f o r e  p r o p o s e s  

t h a t ,  upon implemen ta t ion  o f  t h e  I n s t i t u t e ' s  o t h e r  p r o p o s a l s ,  

t h i s  system be  a b o l i s h e d .  

A d m i n i s t r a t i o n .  

The I n s t i t u t e ' s  p r o p o s a l s  would l e a v e  t h e  A d m i n i s t r a t o r  o f  

C o l l e c t i o n  P r a c t i c e s  a s  t h e  a d m i n i s t r a t o r  o f  t h e  Act.  He would 

have  power t o  i s s u e  c e a s e  and d e s i s t  o r d e r s  i n  c a s e s  o f  b r e a c h e s  

o f  t h e  Act ,  though h i s  o r d e r s  c o u l d  be  appea led  t o  t h e  Cour t  o f  

Q u e e n ' s  Bench under a  s i m p l e  p r o c e d u r e ,  and he would c o n t i n u e  t o  

e x e r c i s e  h i s  l i c e n s i n g  and i n v e s t i g a t i v e  powers. Breaches  o f  

t h e  Act would a l t e r n a t i v e l y  be  s u b j e c t  t o  p r o s e c u t i o n .  The 

e x i s t e n c e  o f  t h e s e  remedies  would p r o v i d e  l e s s  h o r r e n d o u s  

a l t e r n a t i v e s  t o  t h e  r e f u s a l  o r  r e v o c a t i o n  o f  a  l i c e n c e .  They 

would a l s o  make i t  u n n e c e s s a r y  t o  p r o v i d e  f a r  a  c i v i l  remedy by 

t h e  d e b t o r  a g a i n s t  a  d e b t  c o l l e c t o r  o r  c r e d i t o r  who u s e s  i l l e g a l  

t a c t i c s .  

The I n s t i t u t e ' s  p r o p o s a l s  d o  n o t  d e a l  w i t h  t h e  l i c e n s i n g  o f  

c o l l e c t i o n  a g e n c i e s  and c o l l e c t o r s  which w i l l  p resumably  

c o n t i n u e  a s  a t  p r e s e n t  and w i t h  t h e  p r e s e n t  e x c e p t i o n s .  For t h e  



p r o t e c t i o n  o f  c l i e n t s '  c o n f i d e n t i a l i t y ,  l a w y e r s  would be 

exempted from t h e  A d m i n i s t r a t o r ' s  power o f  i n v e s t i g a t i o n ,  and ,  

because  t h e y  a r e  a l r e a d y  s u b j e c t  t o  t h e  d i s c i p l i n e  o f  t h e  Law 

S o c i e t y ,  l a w y e r s  would be  exempted from t h e  A d m i n i s t r a t o r ' s  

Power t o  i s s u e  c e a s e  and d e s i s t  o r d e r s .  

Implementa t ion o f  p r o p o s a l s .  

The I n s t i t u t e ' s  p r o p o s a l s  would be implemented by 

amendments t o  t h e  C o l l e c t i o n  P r a c t i c e s  A c t .  Proposed amendments 

appea r  i n  P a r t  111. 



11. REPORT ON DEBT COLLECTION PRACTICES 

Chapter  1. I n t r o d u c t i o n  

1.1 The purpose  o f  t h i s  r e p o r t  i s  t o  c o n s i d e r  t h e  adequacy o f  

e x i s t i n g  l e g a l  c o n t r o l s  on t h e  way i n  which c r e d i t o r s ,  d e b t  

c o l l e c t i o n  a g e n c i e s  and d e b t  c o l l e c t o r s  c o l l e c t  d e b t s  i n  A l b e r t a  

w i t h o u t  r e c o u r s e  t o  t h e  c o u r t  sys tem.  In J a n u a r y ,  1982, t h e  

I n s t i t u t e  d e c i d e d  t o  embark on a  g e n e r a l  s t u d y  o f  unsecured 

c r e d i t o r s '  remedies .  On t h e  a s sumpt ion  t h a t  a lmos t  a l l  

c r e d i t o r s  t r y  t o  c o l l e c t  d e b t s  p e r s o n a l l y  o r  t h r o u g h  an  a g e n t  

b e f o r e  commencing an a c t i o n ,  i t  seemed a p p r o p r i a t e  t o  b e g i n  w i t h  

a  r ev iew o f  t h e  l e g a l  c o n t r o l s  ove r  such  c o l l e c t i o n  p r a c t i c e s  

b e f o r e  l o o k i n g  a t  s u c h  remed ies  a s  e x e c u t i o n  and g a r n i s h m e n t .  

1 .2  One l i m i t a t i o n  s h o u l d  be  no ted .  The A l b e r t a  C o l l e c t i o n  

P r a c t i c e s  ~ c t , '  t h e  p r i n c i p a l  s t a t u t e  under c o n s i d e r a t i o n ,  d e a l s  

p r i m a r i l y  w i t h  t h e  l i c e n s i n g  o f  c o l l e c t i o n  a g e n c i e s  and 

c o l l e c t o r s ,  and t h e i r  r e g u l a t i o n  i n  t h e  i n t e r e s t s  o f  t h e i r  

c l i e n t s :  t h e  c r e d i t o r s .  We a r e  n o t  conce rned  w i t h  t h i s  a s p e c t  

o f  t h e  Act and w i l l  s a y  l i t t l e  abou t  i t ,  e x c e p t  a s  i t  a f f e c t s  

t h e  p r o c e s s  o f  d e b t  c o l l e c t i o n .  

1.3 A t  t h e  beg inn ing  o f  t h e  p r o j e c t ,  i n t e r v i e w s  were conduc ted  

w i t h  c r e d i t o r s ,  c o l l e c t i o n  managers  and c o l l e c t i o n  agency 

p e r s o n n e l ,  a s  w e l l  a s  w i t h  t h e  A d m i n i s t r a t o r  o f  C o l l e c t i o n  

P r a c t i c e s ,  A l b e r t a  Department of Consumer and C o r p o r a t e  A f f a i r s .  

L e t t e r s  were s o l i c i t e d  and r e c e i v e d  from t h e  Law S o c i e t y  o f  

A l b e r t a ,  t h e  S u p e r i n t e n d e n t s  o f  Real E s t a t e  and I n s u r a n c e ,  

A l b e r t a  Department o f  Consumer and C o r p o r a t e  A f f a i r s ,  t h e  B e t t e r  

Bus iness  Bureaus o f  Edmonton and Ca lga ry ,  and employees  o f  t h e  

Edmonton J o u r n a l .  

R.S.A. 1980, c .  C-17 ( h e r e a f t e r  CPA). 



1.4 There  was an  e x a m i n a t i o n  o f  p r e s e n t  A l b e r t a  c a s e  law and 

s t a t u t e s  r e l e v a n t  t o  d e b t  c o l l e c t i o n .  Law re fo rm r e p o r t s ,  

s t a t u t e s ,  books and a r t i c l e s  on t h e  law i n  o t h e r  j u r i s d i c t i o n s  

were c o n s u l t e d .  M a t e r i a l  f r e q u e n t l y  r e f e r r e d  t o  is  l i s t e d  i n  t h e  

T a b l e  o f  Abbrev ia t ed  Refe rences .  

1.5 The d e b t  c o l l e c t i o n  p r o c e s s  h a s  been c o n s i d e r e d  by s e v e r a l  

law reform a g e n c i e s  i n  o t h e r  j u r i s d i c t i o n s  and h a s  been t h e  

s u b j e c t  o f  much r e c e n t  l e g i s l a t i o n .  In  England, t h e  Repor t  o f  
2 t h e  Committee on t h e  Enforcement of Judgment Debts  devo ted  a  

s e c t i o n  t o  c o l l e c t i o n  p r a c t i c e s  i n  t h a t  c o u n t r y  and concluded 

t h a t  'some c r e d i t o r s  a r e  p r e p a r e d  t o  use  any method and go t o  

u n a c c e p t a b l e  l e n g t h s  t o  h a r a s s  and i n t i m i d a t e  d e b t o r s  i n  o r d e r  

t o  c o l l e c t  t h e i r  d e b t s . "  The Committee proposed t h a t  t h e r e  

s h o u l d  be a  p r o v i s i o n  "making i t  un lawfu l  t o  employ u n r e a s o n a b l e  

e x t r a - j u d i c i a l  methods f o r  t h e  c o l l e c t i o n  o f   debt^."^ The 

recommendation was a c t e d  upon i n  1970 w i t h  t h e  p a s s a g e  o f  t h e  

A d m i n i s t r a t i o n  o f  J u s t i c e  Act 1970.4 A u s t r a l i a  h a s  a l s o  s t u d i e d  

t h e  q u e s t i o n .  
5  

1.6 In  t h e  United S t a t e s ,  t h e  e x c e s s e s  o f  d e b t  c o l l e c t o r s  have 

r e s u l t e d  i n  numerous law rev iew a r t i c l e s  a s  w e l l  a s  t h e  

j u d i c i a l l y - c r e a t e d  t o r t  o f  u n r e a s o n a b l e  d e b t o r  ha rassmen t .  

Cmnd. 3909, F e b r u a r y ,  1969 a t  p a r a .  1235 ( h e r e a f t e r  Payne 

Committee) . 
See  Payne Committee,  a t  p a r a s .  1230-1244. 

See K e l l y ,  Debt Recovery i n  A u s t r a l i a  (Commission o f  I n q u i r y  

i n t o  P o v e r t y ,  1977)  c .  9  ( h e r e a f t e r  K e l l y  R e p o r t ) .  



P r o v i s i o n s  a g a i n s t  a b u s i v e  d e b t  c o l l e c t i o n  p r a c t i c e s  were 

i n c l u d e d  i n  t h e  Uniform Consumer C r e d i t  Code (1974 A c t ) ,  

s e c t i o n s  5.108; 6.111 ( h e r e a f t e r  UCCC) and t h e  more pro-consumer 

N a t i o n a l  Consumer Act (1978) s e c t i o n  7  ( h e r e a f t e r  NCA) and t h e  

Model Consumer C r e d i t  Act (1973)  s e c t i o n  6  ( h e r e a f t e r  MCCA). 

These model s t a t u t e s  were e n a c t e d  i n  some s t a t e s  w i t h  o r  w i t h o u t  

l o c a l  v a r i a t i o n s .  In 1977, t h e  F e d e r a l  Government i n t e r v e n e d  

and e n a c t e d  t h e  F a i r  Debt C o l l e c t i o n  P r a c t i c e s  Act. 6  

1.7 Canadian p r o v i n c i a l  s t a t u t e s  d e a l i n g  d i r e c t l y  w i t h  d e b t  

c o l l e c t i o n  d a t e  back a s  f a r  a s  1896 when O n t a r i o  passed  t h e  Debt 

C o l l e c t o r s  ~ c t , '  which p r o h i b i t e d  t h e  p r i n t i n g  o r  p u b l i c a t i o n  o f  

n o t i c e s  o r  forms which were i m i t a t i o n s  o f  t h e  forms appended t o  

t h e  D i v i s i o n  C o u r t s  Act and were c a l c u l a t e d  t o  d e c e i v e  t h e  

p u b l i c .  According t o  t h e  Law Reform Commission of B r i t i s h  

~ o l u m b i a , ~  modern c o l l e c t i o n  agency l e g i s l a t i o n  is based on a  
p a t t e r n  s e t  by Nova ~ c o t i a . ~  A l l  Canadian j u r i s d i c t i o n s  have  

s t a t u t e s  t o d a y  which r e g u l a t e  c o l l e c t i o n  a g e n c i e s ,  a l t h o u g h  

d e t a i l s  d i f f e r .  

1.8 Law reform a g e n c i e s  have reviewed t h e  law r e l a t i n g  t o  d e b t  

c o l l e c t i o n  i n  B r i t i s h  ~ o l u m b i a "  and t a n g e n t i a l l y  i n  New 

1 5  USCS, ss. 1692-16920 ( h e r e a f t e r  FDCPA). 

S.O. 1896, c .  23. 

Law Reform Commission of B r i t i s h  Columbia, Repor t  on 
Deb to r -Cred i to r  R e l a t i o n s h i p s :  P a r t  I - Debt C o l l e c t i o n  and 
E o l ~ e c t i o n  Agents  (1971) a t  p. 6  ( h e r e a f t e r  t h e  B.C. R e p o r t ) .  

See  C o l l e c t i o n  Agents  Ac t ,  S.N.S. 1921, c .  14. 

See n o t e  8  above.  



~ r u n s w i c k . "  However i t  must b e  no ted  t h a t  a lmos t  a l l  Canadian 

j u r i s d i c t i o n s  have s t r o n g e r  s t a t u t o r y  p r o h i b i t i o n s  a g a i n s t  

a b u s i v e  d e b t  c o l l e c t i o n  t h a n  t h o s e  p r e s e n t l y  i n  f o r c e  i n  

A l b e r t a .  The f e d e r a l  government a t t e m p t e d  t o  i n v o l v e  i t s e l f  i n  

t h e  a r e a  i n  s e c t i o n s  36-38 o f  t h e  i l l - f a t e d  Borrowers  and 

D e p o s i t o r s  P r o t e c t i o n  ~ c t , l ~  which was t h e  s u b j e c t  o f  much 

d e b a t e  and which was p e r m i t t e d  t o  d i e  a t  t h e  end o f  t h e  s e s s i o n .  

1.9 In  1933, t h e  Confe rence  o f  Commissioners on Uni fo rmi ty  o f  

L e g i s l a t i o n  i n  Canada c o n s i d e r e d  t h e  d e s i r a b i l i t y  o f  p r e p a r i n g  a  

uni form c o l l e c t i o n  a g e n t s  a c t ,  b u t  d e c i d e d  i n  1934 n o t  t o  

proceed.  The Commissioners conc luded  t h a t  t h e  e x i s t i n g  s t a t u t e s  

had n o t  been t e s t e d  by e x p e r i e n c e ,  nor  was i t  o b v i o u s  t o  them 

t h a t  u n i f o r m i t y  o f  law was e s s e n t i a l  o r  t h a t  t h e r e  was i n  f a c t  

an approx ima t ion  o f  l e g a l  p r i n c i p l e s  among t h e  p rov inces .13  The 

Conference  h a s  n o t  c o n s i d e r e d  t h e  s u b j e c t  s i n c e  1934. 

l 2  
B i l l  C-16, O c t .  27, 1976. 

l3 See P roceed ings  o f  S i x t e e n t h  Confe rence  (1933)  28; 
P roceed ings  o f  S e v e n t e e n t h  Conference  (1934) 41-42. 



Chap te r  2. The Debt C o l l e c t i o n  P r o c e s s  

2 . 1  The v a s t  m a j o r i t y  o f  o u t s t a n d i n g  d e b t s  a r e  c o l l e c t e d  by t h e  

e f f o r t s  o f  t h e  c r e d i t o r  h i m s e l f  o r  h i s  a g e n t  w i t h o u t  t h e  

commencement o f  an  a c t i o n  a g a i n s t  t h e  d e b t o r .  The p r i n c i p a l  

r eason  is economic; d e b t  c o l l e c t i o n  by o n e ' s  own c o l l e c t i o n  

depa r tmen t  o r  by a  c o l l e c t i o n  agency i s  l i k e l y  t o  be  much 

cheaper  t h a n  d e b t  c o l l e c t i o n  by a  lawyer .  The c r e d i t o r  may 

s t e e r  away from l e g a l  a c t i o n  f o r  o t h e r  r e a s o n s ,  i n c l u d i n g  a  

d e s i r e  t o  keep t h e  d e b t o r  a s  a  p o t e n t i a l  c u s t o m e r ,  b u t  t h e  c o s t  

f a c t o r  is  p r o b a b l y  t h e  most i m p o r t a n t  r e a s o n  f o r  us ing  some form 

of  e x t r a - j u d i c i a l  c o l l e c t i o n  method i n  p r e f e r e n c e  t o  an  expen- 

s i v e  l a w s u i t .  

2 .2  C r e d i t o r s '  e f f o r t s  t o  c o l l e c t  t h e i r  own d e b t s  v a r y  s o  

g r e a t l y  t h a t  g e n e r a l i z a t i o n  is d i f f i c u l t .  A t  one  end o f  t h e  

s c a l e  is t h e  l a r g e  r e t a i l  s t o r e  o r  c r e d i t  c a r d  company which h a s  

a  compute r i zed  b i l l i n g  sys t em,  o f t e n  n a t i o n a l  i n  s c o p e ,  which 

w i l l  a u t o m a t i c a l l y  send o u t  dunning l e t t e r s  o r  b i l l s  marked P a s t  

Due and which w i l l  make many o f  t h e  c r e d i t  d e c i s i o n s ,  s u c h  a s  

whether  a  f i l e  s h o u l d  go  t o  a  c o l l e c t i o n  agency  o r  t o  a  lawyer  

o r  shou ld  be w r i t t e n  o f f .  A t  t h e  o t h e r  end o f  t h e  spec t rum is 

t h e  s m a l l  c o r n e r  g a r a g e  where t h e  c o l l e c t i o n  e f f o r t  may amount 

t o  a  t e l e p h o n e  c a l l  worked i n  between l u b e  j o b s .  

2.3 Whether t h e  c r e d i t o r  is  l a r g e  o r  s m a l l ,  one  common q u e s t i o n  

a r i s e s .  I f  a  d e b t o r  d o e s  n o t  respond t o  t h e  c r e d i t o r ' s  c o l l e c -  

t i o n  e f f o r t s ,  s h o u l d  t h e  d e b t  be  w r i t t e n  o f f  o r  s h o u l d  i t  b e  

s e n t  t o  a t h i r d  p e r s o n  ( l a y  o r  l e g a l )  who is e x p e r t  a t  c o l l e c -  

t i o n s  and who w i l l  a c t  a s  an  a g e n t  t o  c o l l e c t  t h e  a c c o u n t ?  The 

d e c i s i o n  made w i l l  depend on a  v a r i e t y  o f  f a c t o r s ,  i n c l u d i n g  t h e  

s i z e  and age  o f  t h e  a c c o u n t  and t h e  c i r c u m s t a n c e s  o f  t h e  d e b t o r ,  

s o  f a r  a s  t h e y  c a n  be  d i s c o v e r e d .  Other f a c t o r s  a r e  t h e  n a t u r e  

o f  t h e  o r i g i n a l  t r a n s a c t i o n  and t h e  d e s i r e  o f  t h e  c r e d i t o r  t o  



k e e p  even a  d e l i n q u e n t  d e b t o r  a s  a  f u t u r e  cus tomer .  

2.4 One n a t i o n a l  depa r tmen t  s t o r e  r o u t i n e l y  s e n d s  some o f  i t s  

d e b t s  t o  c o l l e c t i o n  a g e n c i e s  o r  t o  l awyers :  on t h e  o t h e r  hand ,  

t h e  c o m p t r o l l e r  o f  a c h a i n  o f  h e a l t h  s t u d i o s  t o l d  u s  t h a t  h e r  

company had once used a  c o l l e c t i o n  agency b u t  had s topped  do ing  

s o  because  t h e  agency .came on t o o  s t r o n g . "  Many c r e d i t o r s ,  

i n c l u d i n g  government a g e n c i e s ,  u se  t h i r d  p e r s o n s  t o  c o l l e c t  a t  

l e a s t  some o f  t h e i r  d e b t s .  It is i n t e n d e d  t o  d i s c u s s  c o l l e c t i o n  

a g e n c i e s  f i r s t  and t h e n  o t h e r  t h i r d  pe r son  a g e n t s ,  e s p e c i a l l y  

l awyers .  

2.5 A c o l l e c t i o n  agency n o r m a l l y  a c t s  a s  a g e n t  f o r  t h e  

c r e d i t o r ,  and i t  is a p p a r e n t l y  uncommon f o r  c r e d i t o r s  t o  a s s i g n  

t h e i r  ove rdue  d e b t s  t o  c o l l e c t i o n  a g e n c i e s  o r  o t h e r s  f o r  

c o l l e c t i o n .  One n a t i o n a l  c o l l e c t i o n  agency t o l d  u s  t h a t  t h e y  

took  a s s i g n m e n t s  o c c a s i o n a l l y  where t h e  c l i e n t  was o u t s i d e  t h e  

p r o v i n c e  and l e g a l  a c t i o n  had t o  be  t aken .  There  is  a  f e e l i n g  

t h a t  s u c h  a s s i g n m e n t s  a r e  " i l l e g a l m ,  p e r h a p s  f lowing  from t h e  

c a s e  o f  V a l l e y  C r e d i t s  Ltd.  v .  i n  which a  B r i t i s h  Columbia 

p r o v i n c i a l  c o u r t  judge h e l d  t h a t  a  c o l l e c t i o n  agency t h a t  took  

an  a s s ignment  o f  a  c l a i m  and sued on i t  i n  r e t u r n  f o r  a  f e e  

based on a  p e r c e n t a g e  o f  t h e  t a k e  was engag ing  i n  t h e  p r a c t i c e  

o f  law, and t h a t  such  a  l a w s u i t  amounted t o  an  abuse  o f  t h e  

c o u r t ' s  p r o c e s s  and s h o u l d  b e  d i s m i s s e d .  The e f f e c t  of Valley 
C r e d i t s  h a s  been somewhat modi f i ed  by Va l l ey  C r e d i t  Ltd.  v .  

G r e e n t r e e .  1 5  

2.6 A d i s t i n c t i o n  s h o u l d  be  drawn between t h e  a s s ignment  o f  an  

overdue book d e b t ,  which is uncommon, and t h e  a s s ignment  o f  t h e  

l 4  (1977)  75  D.L.R. ( I d )  281 (B.C. Prov. C t . ) .  

l5  (1979) 1 5  B.C.L.R. 28 (B.C. Co. C t . ) .  



o r i g i n a l  f i n a n c e  c o n t r a c t  t o  a  f i n a n c e  company o r  an  a c c e p t a n c e  

company, which i n  some b u s i n e s s e s  i s  t h e  normal p a t t e r n .  In t h e  

l a t t e r  c a s e ,  t h e  a s s i g n e e  W i l l  o f  c o u r s e  u n d e r t a k e  any c o l l e c -  

t i o n  e f f o r t s ,  p e r h a p s  i n v o l v i n g  a  c o l l e c t i o n  agency  o r  a  lawyer  

a t  some s t a g e .  

2.7 C o l l e c t i o n  a g e n c i e s  and c o l l e c t o r s  ( i n d i v i d u a l s  working f o r  

a g e n c i e s )  a r e  l i c e n s e d  by t h e  Government o f  A l b e r t a  under t h e  

C o l l e c t i o n  P r a c t i c e s  Act.16 We t a l k e d  t o  t h e  A d m i n i s t r a t o r  o f  

C o l l e c t i o n  P r a c t i c e s  ( t h e  r e s p o n s i b l e  p u b l i c  s e r v a n t  whose 

o f f i c e  i s  c r e a t e d  by t h e  C o l l e c t i o n  P r a c t i c e s  A c t ) .  He t o l d  u s  

t h a t  t h e r e  i s  no e d u c a t i o n a l  t e s t  n e c e s s a r y  t o  become a  c o l l e c -  

t o r .  When l i c e n s i n g  a g e n c i e s  and c o l l e c t o r s ,  t h e  A d m i n i s t r a t o r  

r e l i e s  h e a v i l y  on t h e i r  a b i l i t y  t o  b e  bonded, and he w i l l  check  

f o r  t r o u b l e  i n  t h e  p a s t  r e g a r d i n g  t h e  agency o r  i t s  p r i n c i p a l  

s h a r e h o l d e r s  o r  employees .  We r e c e i v e d  c o m p l a i n t s  a b o u t  t h e  

absence  o f  any t r a i n i n g  r e q u i r e m e n t  f o r  would-be c o l l e c t o r s .  

2.8 U n t i l  1982,  h a r d l y  any l i c e n c e s  o f  a g e n c i e s  o r  c o l l e c t o r s  

were suspended o r  revoked.  In  1982, t h e  A d m i n i s t r a t o r  d i d  

suspend one agency l i c e n c e  and one o r  two l i c e n c e s  o f  c o l l e c -  

t o r s .  However h i s  p r i m a r y  r e s p o n s e  t o  c o m p l a i n t s  i s  t o  p u t  

p r e s s u r e  on t h e  agency  o r  t h e  c o l l e c t o r  t o  d e a l  w i t h  t h e  com- 

p l a i n t  and t o  c o r r e c t  any improper  c o n d u c t  i n  t h e  f u t u r e .  

2.9 From d i s c u s s i o n s  w i t h  t h e  A d m i n i s t r a t o r  and o t h e r s ,  we g o t  

some i d e a  o f  t h e  n a t u r e  o f  t h e  c o l l e c t i o n  agency b u s i n e s s  i n  

A l b e r t a .  Some c o l l e c t i o n  a g e n c i e s  a r e  l a r g e  ( n a t i o n a l  o r  

i n t e r n a t i o n a l )  and a r e  o r g a n i z e d  l i k e  any l a r g e  c o r p o r a t i o n .  

Other  a g e n c i e s  a r e  s m a l l  and l o c a l l y  owned by an  owner-manager 

who h a s  u s u a l l y  worked a s  a  c o l l e c t o r  b e f o r e  s t a r t i n g  h i s  own 

b u s i n e s s .  C o l l e c t i o n  a g e n c i e s  u s u a l l y  t a k e  c o l l e c t i o n  work from 

l6 R.S.A. 1980, C .  C-17. 



c l i e n t s  on a  "no c o l l e c t  no pay" b a s i s .  When money i s  

c o l l e c t e d , t h e  agency w i l l  r e t a i n  a  p e r c e n t a q e ,  v a r y i n g  from 10% 

t o  60% depending on t h e  c l i e n t ,  t h e  a g e  o f  t h e  a c c o u n t s  and t h e  

v a l u e  o f  t h e  b u s i n e s s .  

2.10 C o l l e c t o r s  by and l a r g e  have  no more t h a n  a  g r a d e  12 

e d u c a t i o n .  I n  one  i n t e r n a t i o n a l  agency ,  c o l l e c t o r s  work on 

s a l a r y  b u t  a r e  e l i g i b l e  f o r  i n c e n t i v e  c o n t e s t s  such  a s  c a s h  

p r i z e s ,  t e l e v i s i o n s ,  t r i p s  and s o  on.  T h i s  agency  makes 

computer p r o j e c t i o n s  o f  t h e  a v e r a g e  p e r c e n t a g e  r e c o v e r y  which 

c o l l e c t o r s  s h o u l d  r ecover  from v a r i o u s  c l a s s e s  o f  d e b t s .  

C o l l e C t o r S  a r e  expec ted  t o  meet t h e s e  p r o j e c t i o n s .  

2.11 In  s m a l l e r  a g e n c i e s ,  c o l l e c t o r s  a r e  v e r y  l i k e l y  t o  be p a i d  

on t h e  b a s i s  o f  a  s m a l l e r  s a l a r y  p l u s  commiss ions  o r  bonuses .  

One d i r e c t o r  o f  a  s m a l l  agency i n d i c a t e d  t h a t  a c o l l e c t o r  might  

s t a r t  w i t h  a  b a s i c  s a l a r y  o f  $800 t o  $1000 a  month, r i s i n g  t o  

$1508 o r  $2000. I f  t h a t  c o l l e c t o r  g e n e r a t e d  more t h a n ,  s a y ,  3  

t i m e s  h i s  b a s i c  s a l a r y  i n  a  month,  he would r e c e i v e  a  p e r c e n t a g e  

o f  any income he produced o v e r  t h a t  amount a s  a  bonus.  Bas ic  

s a l a r i e s  and m u l t i p l e s  v a r y  from c o l l e c t o r  t o  c o l l e c t o r  and from 

agency  t o  agency.  

2.12 U n t i l  one  o r  two y e a r s  ago ,  c o l l e c t o r s  t e n d e d  t o  move 

f r e q u e n t l y  from agency t o  agency ,  p e r h a p s  i n  s e a r c h  o f  a  b e t t e r  

f i n a n c i a l  s i t u a t i o n .  In  t h e  l a s t  two y e a r s ,  t h e  s t a t e  o f  t h e  

economy h a s  made them somewhat l e s s  t r a n s i e i t .  

2.13 We g o t  t h e  i m p r e s s i o n  t h a t  t h e  work o f  a  c o l l e c t o r  i s  

r e s u l t - o r i e n t e d  and h i g h  t e n s i o n .  A c o l l e c t o r ' s  f u t u r e  and 

o f t e n  h i s  month-to-month income depends  on h i s  a b i l i t y  t o  

pu r suade  d e b t o r s  t o  pay him a f t e r  t h e y  have n e g l e c t e d  o r  r e f u s e d  

t o  pay t h e  c r e d i t o r  d i r e c t l y .  The c o n d i t i o n s  o f  work may n o t  b e  

t o o  p l e a s a n t .  One manager o f  an  agency s a i d  t h a t  he  r o u t i n e l y  

l i s t e n e d  t o  t h e  c a l l s  b e i n g  made by h i s  c o l l e c t o r s .  



2.14 A number o f  p e o p l e  t o l d  u s  t h a t  c o l l e c t i o n  a g e n c i e s  a r e  

"more a g g r e s s i v e "  t h a n  c r e d i t o r s  c o l l e c t i n g  t h e i r  own d e b t s .  

One r e a s o n  is t h a t  t h e  c o l l e c t i o n  agency  is o f t e n  r e t a i n e d  o n l y  

a f t e r  t h e  c r e d i t o r  h a s  made s u b s t a n t i a l  e f f o r t s  t o  c o l l e c t  t h e  

d e b t  h i m s e l f .  Moreover t h e  r e p u t a t i o n  o f  a g g r e s s i v e n e s s  may 

w e l l  b e  an a s s e t  i n  a  b u s i n e s s  where d e b t o r s  a r e  r e c a l c i t r a n t  

and where t h e  r e a l  r emed ies  o f  t h e  c o l l e c t i o n  agency and t h e  

c r e d i t o r  a r e  e x t r e m e l y  l i m i t e d .  The c o l l e c t o r  o f t e n  must a c t  a s  

though he h a s  r emed ies  a l t h o u g h  t h e y  e i t h e r  do n o t  e x i s t  o r  a r e  

t o o  e x p e n s i v e  t o  use .  

2.15 Some d e b t s  a r e  g i v e n  f o r  c o l l e c t i o n  t o  t h i r d  p e r s o n s  o t h e r  

t h a n  c o l l e c t i o n  a g e n c i e s  o r  c o l l e c t o r s .  The C o l l e c t i o n  

P r a c t i c e s  Act p r o v i d e s  i n  s e c t i o n  3 ( 2 )  t h a t :  

( 2 )  T h i s  Act d o e s  n o t  a p p l y  t o  b a r r i s t e r s  and s o l i c i t o r S  
i n  t h e  p r a c t i c e  o f  t h e i r  p r o f e s s i o n .  

CPA 3 ( 1 )  p r o v i d e s  i n  p a r t  t h a t  t h e  Ac t ,  e x c e p t  s e c t i o n s  14,  19 ,  

20 and 23, d o e s  n o t  a p p l y :  

( a )  t o  an i n s u r e r ,  a g e n t ,  a d j u s t e r  o r  b r o k e r  l i c e n s e d  
under  t h e  I n s u r a n c e  A c t  o r  t o  h i s  employees  a c t i n g  i n  t h e  
r e g u l a r  c o u r s e  o f  t h e i r  employment, 

( c )  t o  a  r e a l  e s t a t e  a g e n t  o r  sa l e sman  l i c e n s e d  under t h e  
Real  E s t a t e  Agents '  L i c e n s i n g  Act o r  t o  h i s  employees  
a c t i n g  i n  t h e  r e g u l a r  c o u r s e  o f  t h e i r  employment. 

CPA 13, t h e  p r i n c i p a l  s e c t i o n  r e g a r d i n g  p r o h i b i t e d  d e b t  

c o l l e c t i o n  p r a c t i c e s ,  i s  t h u s  r endered  i n a p p l i c a b l e  t o  t h e  two 

g r o u p s  l i s t e d  i n  CPA 3 ( l )  ( a )  and ( c )  a s  w e l l  a s  t o  l a w y e r s .  

These exempt ions  a r e  d i s c u s s e d  below i n  c h a p t e r  8. 



2.16 CPA 3 ( 3 )  p r o v i d e s  t h a t  r e g u l a t i o n s  may d e s i g n a t e  p e r s o n s  t o  

whom p a r t  o r  a l l  o f  t h e  Act w i l l  n o t  a p p l y .  We a r e  n o t  aware  o f  

a n y  p e r s o n  o r  p e r s o n s  s o  exempted.  We d i d  n o t  f i n d  any c l a s s e s  

o f  t h i r d  p e r s o n s  o t h e r  t h a n  t h o s e  r e f e r r e d  t o  i n  CPA 3 ( 1 , 2 )  who 

a r e  a c t i n g  a s  d e b t  c o l l e c t o r s .  

2.17 I t  i s  now n e c e s s a r y  t o  t u r n  t o  t h e  p r o c e s s  o f  d e b t  

c o l l e c t i o n  i t s e l f ,  whether  conduc ted  by t h e  c r e d i t o r ,  a  

c o l l e c t i o n  agency o r  someone e l s e .  The t e c h n i q u e s  employed t o  

c o l l e c t  d e b t s  a r e  l i m i t e d  o n l y  by t h e  i n g e n u i t y  o f  t h e  c r e d i t o r  

o r  c o l l e c t o r  b u t  may u s e f u l l y  be  d i v i d e d  i n t o  two c a t e g o r i e s ,  

namely,  t h o s e  d i r e c t e d  t o  t h e  d e b t o r  p e r s o n a l l y  and t h o s e  which 

i n v o l v e  t h i r d  p e r s o n s .  

2.18 Techn iques  d i r e c t e d  t o  t h e  d e b t o r  a r e  t h e  t e l e p h o n e  c a l l  o r  

t h e  l e t t e r ,  a l t h o u g h  p e r s o n a l  v i s i t s  o c c a s i o n a l l y  happen. Most 

c o l l e c t i o n  a g e n c i e s  d i s c o u r a g e  p e r s o n a l  v i s i t s  b e c a u s e  t h e y  a r e  

uneconomic.  However one  manager o f  an  a c c e p t a n c e  company which 

d o e s  t h e  c r e d i t  g r a n t i n g  and c o l l e c t i o n  work f o r  a  d e p a r t m e n t  

s t o r e  w i l l  go o u t  t o  a  c u s t o m e r ' s  house  t o  r e t r i e v e  a  c r e d i t  

c a r d  which i s  being misused .  The A d m i n i s t r a t o r  o f  C o l l e c t i o n  

P r a c t i c e s  i n d i c a t e d  t h a t  p e r s o n a l  v i s i t s  a r e  more common i n  i n -  

house  c o l l e c t i o n s  by banks  o r  f i n a n c e  companies  o r  where s e c u r e d  

c r e d i t o r s  a r e  s e e k i n g  q u i t  c l a i m s  o f  c h a t t e l s .  

2.19 C o l l e c t i o n  a g e n c i e s  t o l d  u s  t h a t  t h e  u s u a l  r e a s o n  f o r  

c o n t a c t i n g  someone o t h e r  t h a n  t h e  d e b t o r  was t o  d i s c o v e r  t h e  

l a t t e r ' s  whereabouts .  One agency  and one f i n a n c e  company s a i d  

t h a t  t h e y  had s t r i c t  r u l e s  n o t  t o  d i s c u s s  t h e  d e b t  w i t h  anyone 

o t h e r  t h a n  t h e  d e b t o r .  However, managers  o f  two o t h e r  a g e n c i e s  

s a i d  t h a t  t h e y  o c c a s i o n a l l y  d i s c u s s e d  t h e  d e b t  w i t h  t h i r d  

p e r s o n s ,  e s p e c i a l l y  i f  a s k e d .  The A d m i n i s t r a t o r  o f  C o l l e c t i o n  

P r a c t i c e s  a g r e e d  t h a t  s u c h  t h i r d  p e r s o n  c o n t a c t s  o c c u r r e d  and 

somet imes  l e d  t o  c o m p l a i n t s .  



Chap te r  3. Do Abuses Occur? 

3.1 To t h i s  p o i n t ,  we have d e s c r i b e d  t h e  e x t r a  j u d i c i a l  d e b t  

c o l l e c t i o n  s y s t e m  a s  i t  o p e r a t e s  i n  A l b e r t a .  We now t u r n  t o  t h e  

c e n t r a l  i s s u e :  i s  t h e r e  s u f f i c i e n t  e v i d e n c e  o f  a b u s i v e  o r  

e x c e s s i v e  e f f o r t s  a t  d e b t  c o l l e c t i o n  t o  w a r r a n t  a r e - e x a m i n a t i o n  

o f  t h e  law g o v e r n i n g  d e b t  c o l l e c t i o n  i n  t h i s  p r o v i n c e ?  

3.2 TO answer t h i s  q u e s t i o n ,  w e  made i n q u i r i e s  o f  t h e  

A d m i n i s t r a t o r  of C o l l e c t i o n  P r a c t i c e s ,  c o l l e c t i o n  a g e n c i e s ,  

c r e d i t o r s  and t h e  B e t t e r  B u s i n e s s  Bureau i n  Edmonton and 

C a l g a r y ,  among o t h e r s .  We reviewed t h e  l i t e r a t u r e  on d e b t  

c o l l e c t i o n  h e r e  and e l s e w h e r e ,  i n c l u d i n g  a  r e p o r t  on wage 

ga rn i shment  which had been p r e p a r e d  f o r  us.17 Our c o n c l u s i o n  i s  

t h a t  t h e r e  is  e v i d e n c e  o f  d e b t o r  ha rassmen t  and o f  u n r e a s o n a b l e  

d e b t  c o l l e c t i o n  methods which is s u f f i c i e n t  t o  j u s t i f y  a  r e v i e w  

o f  t h e  law g o v e r n i n g  t h e  p r o c e s s .  

3.3 Our p r i n c i p a l  s o u r c e  o f  i n f o r m a t i o n  t o  s u p p o r t  t h i s  c o n c l u -  

s i o n  was t h e  A l b e r t a  Department o f  Consumer and C o r p o r a t e  

A f f a i r s  and p a r t i c u l a r l y  Mr. Don Bence, t h e  A d m i n i s t r a t o r  o f  

C o l l e c t i o n  P r a c t i c e s .  The Department keeps  s t a t i s t i c s  o f  

c o m p l a i n t s  o f  e x c e s s i v e  c o l l e c t i o n  p r a c t i c e s  i n  which f i l e s  were  

opened,  i n v e s t i g a t i o n s  u n d e r t a k e n  and t h e  f i l e s  l a t e r  c l o s e d .  

We were informed t h a t  t h e  Depar tment  c l o s e d  92 s u c h  f i l e s  i n  

1982, of  which 78 conce rned  c o l l e c t i o n  a g e n c i e s .  In  1981,  t h e r e  

were 9 3  c o l l e c t i o n  p r a c t i c e  f i l e s  c l o s e d ,  o f  which 53 i n v o l v e d  

c o m p l a i n t s  a g a i n s t  c o l l e c t i o n  a g e n c i e s .  

l7 Ramsay, The Use, E f f e c t i v e n e s s  and S o c i a l  Impact of Waqe 
Garnishment :  An E m p i r i c a l  S tudy  ( I n s t i t u t e  o f  Law R e s e a r c h  
and Reform: March, 1 9 8 0 ) ,  a t  pp. 223 f f .  ( h e r e a f t e r  t h e  
Ramsay Repor t )  . 



3.4 These f i g u r e s  a r e  s m a l l e r  t h a n  t h e  t o t a l  number o f  

c o m p l a i n t s  r e c e i v e d  by t h e  Department.  Where a  d e b t o r  phones  

compla in ing  o f  h a r a s s m e n t ,  he  is t o l d  t o  t a l k  t o  t h e  c o l l e c t i o n  

agency manager o r  t o  t h e  c r e d i t o r  t o  a t t e m p t  t o  r e s o l v e  t h e  

problem. I f  he  d o e s  b u t  is n o t  s a t i s f i e d ,  he  must forward a  

w r i t t e n  c o m p l a i n t  t o  t h e  Department b e f o r e  a  f i l e  is  opened and 

a n  i n v e s t i g a t i o n  commenced. There  a r e  t h e r e f o r e  s u b s t a n t i a l l y  

more c o m p l a i n t s  made t h a n  t h e r e  a r e  f i l e s  opened. Some o f  t h e s e  

c o m p l a i n t s  may o f  c o u r s e  have been r e s o l v e d  o r  may b e  w i t h o u t  

m e r i t .  

3.5 The A d m i n i s t r a t o r  r e c e i v e s  some c o m p l a i n t s  a b o u t  c r e d i t o r s  

c o l l e c t i n g  t h e i r  own d e b t s .  Because t h e  C o l l e c t i o n  P r a c t i c e s  

Act is  g e n e r a l l y  i n a p p l i c a b l e  t o  s u c h  c a s e s ,  i t  i s  n e c e s s a r y  f o r  

t h e  Department t o  r e l y  on p e r s u a s i o n .  Mr. Bence 's  v i ew i s  t h a t  

t h e  same range  o f  u n r e a s o n a b l e  d e b t  c o l l e c t i o n  p r a c t i c e s  i s  

b e i n g  c a r r i e d  on by c r e d i t o r s  a s  by c o l l e c t i o n  a g e n c i e s .  Once 

t h e  d e b t o r  h a s  made a  w r i t t e n  c o m p l a i n t ,  t h e  Depar tmen t ' s  p o l i c y  

is t o  send an i n v e s t i g a t o r  t o  v i s i t  t h e  agency  o r  t h e  c r e d i t o r  

w i t h  a  v iew t o  r e s o l v i n g  t h e  c o m p l a i n t  and c u r b i n g  improper  

a c t i v i t y  i n  t h e  f u t u r e .  Three  c r e d i t o r s  who c o l l e c t  t h e i r  own 

d e b t s  t o l d  u s  t h a t  t h e y  a r e  i n t e r e s t e d  i n  r e p e a t  b u s i n e s s  and 

would t h e r e f o r e  n o t  use  h a r s h  o r  e x c e s s i v e  c o l l e c t i o n  t a c t i c s .  

3.6 During our  d i s c u s s i o n s  w i t h  t h e  A d m i n i s t r a t o r ,  he  t o l d  us 

of s e v e r a l  s p e c i f i c  c a s e s  which seemed t o  him t o  i n v o l v e  

ha rassmen t  o r  e x c e s s i v e  d e b t  c o l l e c t i o n  t e c h n i q u e s :  

(1) I n  two c a s e s ,  a  c o l l e c t o r  a s c e r t a i n e d  t h a t  a  d e b t o r  

migh t  be  a  r e c e n t  immigrant and t h r e a t e n e d  him w i t h  depor -  

t a t i o n  u n l e s s  t h e  d e b t  was P a i d .  

( 2 )  A c o l l e c t o r  c o l l e c t i n g  a  d e b t  owed t o  a  government 

i d e n t i f i e d  h i m s e l f  t o  t h e  d e b t o r  a s  " t h e  p r e - l e g a l  d i r e c t o r  f o r  

t h e  Nor thwest  T e r r i t o r i e s . "  He was i n  f a c t  an  employee o f  a  



c o l l e c t i o n  agency.  (We were t o l d  a b o u t  o t h e r  c a s e s  where 

c o l l e c t o r s  d i d  n o t  immedia te ly  i n d i c a t e  who t h e y  were.)  

( 3 )  One c o l l e c t o r  t e l e p h o n e d  t h e  d e b t o r ' s  78  y e a r  o l d  

grandmother  i n  O n t a r i o ,  i n d i c a t e d  t o  h e r  what might  happen t o  

t h e  d e b t o r  u n l e s s  t h e  d e b t  was p a i d ,  and conc luded  by s a y i n g  

t h a t  t h e  d e b t o r ,  an 1 8  y e a r  o l d  g i r l ,  was " runn ing  around w i t h  a  

w i l d  crowd i n  Edmonton and migh t  be  p regnan t . "  

( 4 )  A c o u p l e  o f  a g e n c i e s  have o b t a i n e d  from t h e i r  l a w y e r s  

l e t t e r s  p u r p o r t i n g  t o  be from t h e  lawyer  b u t  i n c l u d i n g  an agency  

t e l e p h o n e  number ( b u t  n o t  i d e n t i f i e d  a s  s u c h ) .  The agency  f i l l s  

i n  t h e  names o f  d e b t o r s  and s e n d s  o f f  t h e  l e t t e r s .  

(5) A c r e d i t o r  o b t a i n e d  a  s m a l l  c l a i m s  summons, f i l l e d  i n  

t h e  d e b t o r ' s  name, l e f t  t h e  r e s t  o f  t h e  form b l a n k  and s e n t  t h e  

document t o  t h e  d e b t o r .  

3.7 The A d m i n i s t r a t o r  t o l d  us t h a t  o t h e r  common c o m p l a i n t s  

were:  

(1) demand l e t t e r s  which asked t h e  d e b t o r  t o  pay t h e  d e b t  

and c o s t s  ( w i t h o u t  l i m i t i n g  t h e  demand t o  c o u r t  c o s t s  o r  t a x e d  

c o s t s ) ,  

( 2 )  t h r e a t s  t o  s u e  " i n  t h r e e  days"  where t h e  c o l l e c t o r  had 

no i n s t r u c t i o n s  t o  s u e  and where s u i t  cou ld  n o t  be  b r o u g h t  i n  

t h r e e  d a y s ,  

( 3 )  p u r s u i t  o f  t h e  wrong p e r s o n ,  

( 4 )  demand f o r  payment o f  a  sum which had a l r e a d y  been  

p a i d  d i r e c t l y  t o  t h e  c r e d i t o r ,  



( 5 )  r e p e a t e d  t e l e p h o n e  c a l l s ,  

(6) a b u s i v e  l a n g u a g e ,  and 

( 7 )  t e l e p h o n e  c a l l s  t o  t h e  d e b t o r ' s  employer  where d e t a i l s  

o f  t h e  d e b t  were d i s c u s s e d  w i t h  t h e  employer o r  w i t h  f e l l o w  

employees.  

3.8 The A d m i n i s t r a t o r  d i d  s a y  t h a t  c o l l e c t i o n  t a c t i c s  a r e  

somewhat more s u b t l e  and l e s s  b l a t a n t  t h a n  t h e y  were f i v e  y e a r s  

ago .  He e x p r e s s e d  some c o n c e r n  a b o u t  l a w y e r s  who, i n  t h e i r  

p r a c t i c e  o r  a s  employees  o f  c o l l e c t i o n  a g e n c i e s ,  w r i t e  l e t t e r s  

which would be improper  i f  w r i t t e n  by l i c e n s e d  c o l l e C t o r S .  He 
e x p r e s s e d  f r u s t r a t i o n  w i t h  t h e  l i m i t e d  s c o p e  o f  t h e  C o l l e c t i o n  

P r a c t i c e s  Act.  

3.9 Not s u r p r i s i n g l y ,  c o l l e c t i o n  a g e n c i e s ,  c o l l e c t o r s  and 

c r e d i t o r s  t ended  t o  t h e  v iew t h a t  a b u s i v e  o r  e x c e s s i v e  C o l l e c -  

t i o n  p r a c t i c e s  e i t h e r  d i d  n o t  occur  any more o r  were p r a c t i s e d  

by o t h e r s .  One manaqer o f  an  a c c e p t a n c e  company i n d i c a t e d  t h a t  

he would l e a v e  n o t e s  s u c h  a s  " P l e a s e  c a l l "  w i t h o u t  i n d i c a t i n g  

t h e  n a t u r e  o f  h i s  b u s i n e s s .  T h i s  manager t o l d  o u r  c o n s u l t a n t ,  

P r o f e s s o r  Dunlop, t h a t  he once  s e n t  a  demand l e t t e r  wrapped a s  a  

Chr i s tmas  p r e s e n t  t o  a  d e b t o r .  U n f o r t u n a t e l y  " t h e  p o s t  o f f i c e  

screwed up." The manager r e g a r d e d  s u c h  a  t a c t i c  a s  a l m o s t  a  

joke  which he f e l t  moved t o  c a r r y  o u t  b e c a u s e  o f  t h e  

d i f f i c u l t y  o f  g e t t i n g  i n  t o u c h  w i t h  t h i s  d e b t o r ,  c o u p l e d  w i t h  

t h e  i n o r d i n a t e  c o s t  o f  s e n d i n g  o u t  a  s t a f f  member t o  

h a n d - d e l i v e r  t h e  l e t t e r .  

3.10 Another  agency  manaqer t o l d  P r o f e s s o r  Dunlop t h a t  one  o f  

h i s  c o l l e c t o r s  c o n t a c t e d  a  d e b t o r ' s  b r o t h e r  t o  g e t  t h e  d e b t o r ' s  

a d d r e s s .  The c o l l e c t o r  d i d  n o t  r e v e a l  h i s  employer ,  and t h e  



b r o t h e r  gave  t h e  d e s i r e d  i n f o r m a t i o n .  When t h e  c o l l e c t o r  l a t e r  

c o n t a c t e d  t h e  d e b t o r ,  he  i d e n t i f i e d  t h e  r eason  f o r  h i s  c a l l .  The 

b r o t h e r  complained t h a t  he t o o  s h o u l d  have been t o l d  t h e  

c o l l e c t o r ' s  r eason  f o r  c a l l i n g .  The agency t h o u g h t  t h e y  were i n  

t h e  r i g h t  on t h e s e  f a c t s  a s  t h e  s o l e  pu rpose  o f  t h e  c a l l  t o  t h e  

b r o t h e r  was t o  t r a c e  t h e  d e b t o r .  

3.11 C o l l e c t o r s  a l s o  t o l d  us o f  c a s e s  where r e l a t i v e s  o r  

employers  were c o n t a c t e d  and t h e  d e b t  was d i s c u s s e d .  In  one  

c a s e ,  a  c o l l e c t o r  t a l k e d  t o  t h e  d e b t o r ' s  mother conce rn ing  t h e  

d e b t .  One manager o f  an  agency s a i d  t h a t  he would t e l e p h o n e  a  

d e b t o r  a t  h i s  p l a c e  o f  employment t o  t a l k  a b o u t  t h e  d e b t  and 

t h a t ,  a f t e r  two o r  t h r e e  u n p r o d u c t i v e  phone c a l l s ,  he would, i f  

a s k e d ,  t a l k  t o  t h e  d e b t o r ' s  f e l l o w  worke r s  a b o u t  t h e  d e b t  and 

would l e a v e  h i s  r e t u r n  phone number a s  "John Smith ,  X C o l l e c t i o n  

Agency." A f i n a n c e  company, t o l d  abou t  t h i s  p r a c t i c e ,  t o l d  u s  

t h a t  t h e y  d i d  n o t  a g r e e  w i t h  i t .  

3.12 We were t o l d  by one  c o l l e c t o r  and one c r e d i t o r  t h a t  phone 

c a l l s  sometimes had t o  b e  made between 1 0  p.m. and 7 a.m., 
d e s p i t e  s e c t i o n  1 3 ( l )  ( j )  o f  t h e  C o l l e c t i o n  P r a c t i c e s  Act. We 

were a l s o  t o l d  by a n o t h e r  c o l l e c t o r  o f  a c a s e  where t h e  t h r e a t  

o f  d e p o r t a t i o n  had been h e l d  ove r  a  d e b t o r ' s  head.  I t  is  n o t  

c l e a r  whether  t h i s  c a s e  was one o f  t h e  two r e p o r t e d  t o  t h e  

A d m i n i s t r a t o r  o f  C o l l e c t i o n  P r a c t i c e s .  (See  above,  pa rag raph  

3 . 6 ( 1 ) ) .  

3.13 Another former  c o l l e c t o r  and manager o f  an  agency t o l d  u s  
t h a t  c o l l e c t o r s  were o f t e n  h i r e d  o f f  t h e  s t r e e t ,  g i v e n  l i t t l e  o r  

no t r a i n i n g  and pu t  t o  work immedia te ly ,  somet imes  w i t h o u t  a  

l i c e n c e ,  and f o r  v e r y  s h o r t  terms. U n r e a l i s t i c  q u o t a s  f o r c e d  

t h e s e  u n t r a i n e d  c o l l e c t o r s  t o  use  t h r e a t s  l i k e  "We a r e  t a k i n g  

l e g a l  a c t i o n , "  o r  "We w i l l  s u e  a s  o f  3  o ' c l o c k  t h i s  a f t e r n o o n  



u n l e s s  we a r e  p a i d , "  when t h e  t h r e a t s  were known t o  be  u n t r u e .  

We were t o l d  t h a t  c o l l e c t o r s  would t h r e a t e n  t o  d e p r i v e  t h e  

d e b t o r  o f  h i s  j o b  o r  t o  a t t a c h  h i s  bank a c c o u n t .  In some c a s e s ,  

a g e n c i e s  h i r i n g  c o l l e c t o r s  t o l d  them t o  l i e  t o  d e b t o r s ,  

a c c o r d i n g  t o  o u r  in fo rman t .  

3.14 Another c o l l e c t o r  t o l d  u s  t h a t  i t  i s  common f o r  c o l l e c t o r s ,  

when c a l l i n g  d e b t o r s ,  t o  g i v e  t h e  p r o p e r  name o f  t h e  c o l l e c t i o n  

agency  b u t  t o  use  a  phony p e r s o n a l  name, c a l l e d  a  "desk name." 

The r eason  i s  t o  avo id  a b u s i v e  c a l l s  t o  t h e  c o l l e c t o r ' s  home 

phone number o r  o t h e r  forms o f  p e r s o n a l  c o n t a c t .  Some 

c o l l e c t o r s  engage i n  t h e  o p p o s i t e  p r a c t i c e ;  t h e y  w i l l  g i v e  t h e i r  

c o r r e c t  name and t h e  name o f  t h e  c r e d i t o r ,  b u t  w i l l  n o t  d i s c l o s e  

t h e  f a c t  t h a t  t h e y  work f o r  a  c o l l e c t i o n  agency ,  much l e s s  t h e  

name o f  t h e  agency.  Both o f  t h e s e  p r a c t i c e s  would appea r  t o  be  

p r o h i b i t e d  by CPA 1 3 ( e )  and 1 3 ( f ) .  

3.15 One l o c a l  b ranch  manager o f  a  n a t i o n a l  f i n a n c e  company 

t o l d  u s  t h a t  he would t e l l  d e b t o r s  t h a t  non-payment cou ld  r e s u l t  

i n  a  r e p o r t  o f  t h e  d e l i n q u e n c y  t o  t h e  c r e d i t  bu reau .  However a  

n a t i o n a l  manager o f  t h e  same company s a i d  t h a t  t h i s  was n o t  t h e  

company's p o l i c y .  In  h i s  v iew,  company employees  shou ld  n o t  

t h r e a t e n  a d v e r s e  c r e d i t  r e p o r t s  nor s h o u l d  t h e y  i n  f a c t  make 

a d v e r s e  r e p o r t s  t o  c r e d i t  r a t i n g  a g e n c i e s  e x c e p t  where a  

d e b t o r ' s  a d d r e s s  is  unknown (one assumes a f t e r  r e a s o n a b l e  

e f f o r t s  t o  t r a c e  him have been made).  

3.16 One agency was s u f f i c i e n t l y  conce rned  t o  s e e k  a  l e g a l  

o p i n i o n  abou t  a  demand n o t i c e  from an Edmonton pa rk ing  l o t  

company which b o r e  what t h e  Edmonton J o u r n a l  d e s c r i b e d  a s  "a 

s t r o n g  resemblance"  t o  a  C i t y  o f  Edmonton pa rk ing  t a g .  18 

Edmonton J o u r n a l ,  March 22 ,  1982, s e c t i o n  B ,  page 1. 



3.17 F u r t h e r  e v i d e n c e  o f  abuse  can  b e  found i n  a  r e p o r t  

p repa red  f o r  t h e  I n s t i t u t e  By I .D.C.  Ramsay. l9 He conduc ted  

i n t e r v i e w s  w i t h  t h i r t y  d e b t o r s  whose wages had been a t t a c h e d  and 

who were p a r t  o f  a  sample drawn from a  f i l e  s t u d y  conduc ted  i n  

t h e  Edmonton C l e r k  o f  t h e  C o u r t ' s  o f f i c e  i n  1978 and 1979. Of 

t h e  t h i r t y  d e b t o r s  i n t e r v i e w e d ,  s i x  complained o f  "some form of  

o b j e c t i o n a b l e  c o l l e c t i o n  p r a c t i c e . "  

3.18 While t h i s  r e p o r t  was b e i n g  p r e p a r e d ,  t h e  Toronto  Globe and 

Mail of March 9 ,  1984 r e p o r t e d  a  c a s e  i n  which a  c o l l e c t o r  

t h r e a t e n e d  a  widow w i t h  t h e  d i g g i n g  up o f  h e r  husband ' s  body t o  

r e p o s s e s s  t h e  b u r i a l  s u i t .  

3.19 T h i s  e v i d e n c e  o f  d e b t o r  ha rassmen t  s h o u l d  n o t  be  

s u r p r i s i n g  when we c o n s i d e r  t h e  n a t u r e  o f  t h e  d e b t  c o l l e c t i o n  

b u s i n e s s ,  d i s c u s s e d  i n  c h a p t e r  2. C o l l e c t o r s  a r e  o f t e n  pa id  i n  

p a r t  by  commission based on money c o l l e c t e d ,  and t h e i r  f u t u r e  i n  

t h e  b u s i n e s s  i s  a l m o s t  a lways  de te rmined  by t h e  same c r i t e r i o n .  

C o l l e c t i o n  a g e n c i e s  themse lves  u s u a l l y  t a k e  a c c o u n t s  on a  no 

c o l l e c t  no pay b a s i s .  The p r e s s u r e  is t h u s  on t h e  c o l l e c t o r  t o  

g e t  immediate payment o f  t h e  d e b t  r a t h e r  t h a n  t o  a g r e e  t o  a  

d e l a y  o r  t o  a d v i s e  t h e  d e b t o r  on o p t i o n s  s u c h  a s  bankrup tcy .  The 

c r e d i t o r  c o l l e c t i n g  h i s  own d e b t  i s  under a s i m i l a r  p r e s s u r e .  

3.20 The impact o f  t h e  Execut ion C r e d i t o r s  ~ c t ~ '  a l s o  t e n d s  t o  

encourage  a g g r e s s i v e  c o l l e c t i o n  p r a c t i c e s .  I f  t h e  d e b t o r  pays  

t h e  d e b t  i n  whole o r  i n  p a r t  d i r e c t l y  t o  t h e  c r e d i t o r  o r  h i s  

a g e n t ,  t h e  p r o c e e d s  have n o t  been a t t a c h e d  by v i r t u e  o f  l e g a l  

p r o c e s s  and need n o t  be  s p l i t  w i t h  o t h e r  c r e d i t o r s  p u r s u a n t  t o  

t h e  Act.  However, i f  c o l l e c t i o n  e f f o r t s  f a i l  and t h e  c r e d i t o r  

l9 See n o t e  17 above.  

20 R.S.A. 1980, C .  E-14. 



i s  f o r c e d  t o  s u e  t o  judgment and then  s e i z e  o r  g a r n i s h e e ,  t h e  

money is s u b j e c t  t o  d i v i s i o n .  The i n c e n t i v e  i s  s t r o n g  t o  g e t  

even p a r t i a l  payment now w i t h o u t  r e c o u r s e  t o  t h e  c o u r t s  a n d ,  i f  

n e c e s s a r y ,  t o  engage i n  ha rassmen t  where s u c h  t a c t i c s  a r e  l i k e l y  

t o  a c h i e v e  t h e  d e s i r e d  o b j e c t i v e .  

3.21 The need f o r  a r ev iew o f  A l b e r t a  d e b t  c o l l e c t i o n  law i s  

u n d e r l i n e d  when we compare i t  w i t h  l e g i s l a t i o n  and common law 

r u l e s  e l sewhere .  We d i s c u s s  non-Alber ta  law more f u l l y  i n  

c h a p t e r  7 o f  t h i s  r e p o r t ,  b u t  t h e  c o n c l u s i o n  may b e  b r i e f l y  

s t a t e d  h e r e ,  namely,  t h a t  most Canadian and American j u r i s d i c -  

t i o n s  have s t a t u t e s  and,  t o  some e x t e n t ,  c a s e  law d o c t r i n e s  

g o v e r n i n g  d e b t  c o l l e c t i o n  which a r e  s u b s t a n t i a l l y  tougher  on 

c o l l e c t o r s  t h a n  i s  t h e  law o f  A l b e r t a .  We assume t h a t  Canadian 

and American j u r i s d i c t i o n s  which have e n a c t e d  h a r s h e r  c o l l e c t i o n  

p r a c t i c e s  s t a t u t e s  have done s o  because  t h e y  i d e n t i f i e d  problems 

which r e q u i r e d  l e g i s l a t i o n .  In  l i g h t  o f  t h e  n a t i o n a l  o r  i n t e r -  

n a t i o n a l  c o n n e c t i o n s  o f  c r e d i t o r s  and c o l l e c t i o n  a g e n c i e s  ope ra -  

t i n g  i n  A l b e r t a  and ( j u d g i n g  from t h e  l i t e r a t u r e )  t h e  

rough s i m i l a r i t y  o f  t h e  c o l l e c t i o n  i n d u s t r y  a c r o s s  Nor th  

America, we t h i n k  i t  l i k e l y  t h a t  t h e  a b u s e s  which demanded 

a c t i o n  e l s e w h e r e  e x i s t  i n  A l b e r t a  a s  w e l l .  

3.22 A s  a  r e s u l t  o f  t h e  e v i d e n c e  which we have d e s c r i b e d ,  

t o g e t h e r  w i t h  our  u n d e r s t a n d i n g  o f  t h e  n a t u r e  o f  t h e  d e b t  

c o l l e c t i o n  p r o c e s s ,  we a r e  convinced t h a t  a  number o f  c a s e s  o f  

d e b t o r  ha rassmen t  e x i s t  and a r e  l i k e l y  t o  c o n t i n u e  t o  e x i s t  i n  

t h i s  p rov ince .  The number is  s m a l l  i n  compar ison t o  t h e  number 

o f  d e b t s  c o l l e c t e d ,  b u t  i t  is l a r g e  enough t o  be  s i g n i f i c a n t .  

While i t  may be  t r u e  t h a t  t h e  v a s t  m a j o r i t y  o f  d e b t  c o l l e c t i o n s  

a r e  c a r r i e d  o u t  i n  a  f i r m  b u t  r e a s o n a b l e  manner,  we t h i n k  t h a t  

c a s e s  o f  a b u s i v e  d e b t  c o l l e c t i o n  t a c t i c s  have o c c u r r e d  which 

j u s t i f y  a  r ev iew of t h e  l e g a l  r u l e s  which govern  t h e  p r o c e s s .  



Chap te r  4. E x i s t i n g  Common Law and C r i m i n a l  Law C o n t r o l s  

a .  Common Law C o n t r o l s  

4.1 There  a r e  a  number o f  c i v i l  r emed ies ,  p r i n c i p a l l y  i n  t h e  

law o f  t o r t s ,  which may p r o v i d e  some a s s i s t a n c e  t o  t h e  h a r a s s e d  

d e b t o r .  I t  is  beyond t h e  scope  o f  t h i s  r e p o r t  t o  examine i n  

d e t a i l  t h e  f a c t s  which t h e  d e b t o r  must p rove  i n  o r d e r  t o  o b t a i n  

t h e s e  remedies .  Our g e n e r a l  c o n c l u s i o n  is t h a t  t h e  common law 

w i l l  n o t  b e  v e r y  u s e f u l  o r  e f f e c t i v e  a s  a  c o n t r o l  on t h e  

a c t i v i t i e s  o f  c r e d i t o r s  and t h e i r  a g e n t s  e x c e p t  i n  t h e  

o c c a s i o n a l  o u t r a g e o u s  c a s e .  

4 . 2  The l e g a l  sys tem does  n o t  o p e r a t e  by i t s e l f ;  i t  must be  

t r i g g e r e d  by t h e  v i c t i m  commencing and c a r r y i n g  forward a law 

s u i t  a g a i n s t  h i s  d e f e n d a n t .  Such an  a c t i o n  w i l l  i n v o l v e  expense  

and d e l a y s ,  a s  w e l l  a s  u n c e r t a i n t i e s  a s  t o  a  s u c c e s s f u l  outcome. 

Nor is t h e  a v e r a g e  d e b t o r  l i k e l y  t o  have t h e  c o u r a g e ,  much l e s s  

t h e  means, t o  t u r n  t h e  t a b l e s  on h i s  c r e d i t o r  and s u e  f o r  

damages f o r  e x c e s s i v e  o r  u n r e a s o n a b l e  c o l l e c t i o n  p r a c t i c e s .  The 

p a u c i t y  o f  r e p o r t e d  c a s e s  i n  Canada a p p e a r s  t o  s u p p o r t  t h e  

c o n c l u s i o n  t h a t  most c a s e s  o f  c r e d i t o r  ha ras smen t  a r e  u n l i k e l y  

t o  l e a d  t o  a  l a w s u i t ,  u n l e s s  t h e  f a c t s  a r e  e x t r a o r d i n a r y  and t h e  

P o t e n t i a l  damage award is l a r g e .  

4.3 The a p p l i c a t i o n  t o  t h e  d e b t  c o l l e c t i o n  p r o c e s s  o f  t h e  t o r t s  

o f  t r e s p a s s ,  a s s a u l t  and f a l s e  imprisonment is o b v i o u s  b u t  

u n l i k e l y  t o  a r i s e  i n  most s i t u a t i o n s .  The t o r t  o f  i n t e n t i o n a l  

o r  n e g l i g e n t  i n f l i c t i o n  o f  ne rvous  shock is l i k e l y  t o  be  

r e s t r i c t e d  t o  c a s e s  o f  " o u t r a g e o u s  c o n d u c t  and v e r y  s e r i o u s  

i n j u r y . "  

4.4 United S t a t e s  c o u r t s  have t r e a t e d  some c o l l e c t i o n  t a c t i c s  

a s  i n f r i n g i n g  t h e  d e b t o r ' s  r i g h t  t o  p r i v a c y .  Canadian c o u r t s  

have u s u a l l y  used o t h e r  c a u s e s  o f  a c t i o n  t o  accompl i sh  s i m i l a r  



results,21 although there is one recent case, not involving debt 

collection, in which the tort of invasion of privacy has been 

declared to be part of Canadian law.22 Where a creditor or a 

collection agency has acquired information about the debtor from 

a person in a confidential relationship with him (such as a 

lawyer, doctor or banker), the debtor may have a cause of action 

against the person who disclosed the information and against the 

creditor or his agent if he passed the information on to others. 

4.5  The tort of defamation may be useful to the harassed 

debtor, subject to the limitations on tort actions generally 

discussed above. It is not defamation to say of a man that he 

owes money, unless the statement goes further and says or 

implies falsely that he refuses to pay his debts or is unable to 

do so. The statement must of course be published, and the 

defence of justification must not be a~ailable.~) The defence 

of qualified privilege is unlikely to have any application 

except possibly to a communication from a creditor or collector 

to the debtor's employer. 

4 . 6  The upshot is that a debtor who has been subjected to 

unreasonable collection efforts is unlikely to commence a common 

law action and carry it to judgment unless the case is an 

extraordinary one. Effective controls over the collection 

practices of creditors or their agents must be sought elsewhere. 

21 Compare Motherwell v. Motherwell [I9761 6  W.W.R. 550 
(Alta. C.A.) . 
22 Saccone v. % (1981) 19 C.C.L.T. 37 (Ont. C.C.). 

2 3  On justification in this context, see  ree en v. ~innes (1892) 
22 O.R. 177 (C.A.). 



b. C r i m i n a l  Law C o n t r o l s  

4.7 The c r i m i n a l  l aw,  l i k e  t h e  law o f  t o r t s ,  i s  n o t  a  

s i g n i f i c a n t  c o n t r o l  on d e b t  c o l l e c t i o n  p r a c t i c e s  u n l e s s  t h e y  a r e  

p a r t i c u l a r l y  o u t r a g e o u s .  The d e b t o r  i s  u n l i k e l y  t o  r a i s e  t h e  

m a t t e r  a t  a l l ,  and i f  he  d o e s ,  t h e  p o l i c e  may b e  r e l u c t a n t  t o  

g e t  invo lved  i n  a  d i s p u t e  which t h e y  p e r c e i v e  t o  be  a  c i v i l  

m a t t e r  and t h e r e f o r e  low on t h e i r  l i s t  of p r i o r i t i e s .  

4 . 8  The c r i m e s  o f  a s s a u l t ,  f a l s e  imprisonment ,  de famato ry  

l i b e l ,  t r e s p a s s ,  i n t i m i d a t i o n ,  t h r e a t s  and l o i t e r i n g  have an 

o b v i o u s  b u t  l i m i t e d  r e l e v a n c e .  S u b s e c t i o n  3 3 0 ( 3 )  of  t h e  

Cr imina l  Code p r o v i d e s  t h a t  i t  i s  a  summary c o n v i c t i o n  o f f e n c e  

t o  make o r  c a u s e  t o  be  made r e p e a t e d  t e l e p h o n e  c a l l s  t o  a  pe r son  

w i t h o u t  l a w f u l  excuse  and w i t h  i n t e n t  t o  h a r a s s .  S e c t i o n  34 of 

t h e  A l b e r t a  Government Telephones  ~ c t ' ~  makes i t  an o f f e n c e ,  

p u n i s h a b l e  by f i n e  o r  imprisonment up t o  s i x  months ,  t o  " u s e  

p r o f a n e ,  obscene o r  a b u s i v e  l anguage"  whi l e  t a l k i n g  on a  

t e l e p h o n e ,  o r  by o t h e r  means t o  i n t e r f e r e  w i t h  " t h e  use  o r  

enjoyment o f  t h e  sys t em."  

4.9 S e c t i o n  129 o f  t h e  Cr imina l  Code p r o h i b i t s  a  pe r son  from 

a s k i n g  f o r  o r  o b t a i n i n g  any v a l u a b l e  c o n s i d e r a t i o n  by a g r e e i n g  

t o  compound o r  c o n c e a l  an i n d i c t a b l e  o f f e n c e .  S u b s e c t i o n  3 0 5 ( 1 )  

makes i t  an i n d i c t a b l e  o f f e n c e  t o  induce  o r  a t t e m p t  t o  i n d u c e  

any pe r son  t o  do a n y t h i n g  by means o f  t h r e a t s ,  a c c u s a t i o n s ,  

menaces o r  v i o l e n c e  " w i t h o u t  r e a s o n a b l e  j u s t i f i c a t i o n  o r  excuse  

and wi th  i n t e n t  t o  e x t o r t  o r  g a i n  a n y t h i n g " .  S u b s e c t i o n  3 0 5 ( 2 )  

p r o v i d e s  t h a t  a  t h r e a t  t o  i n s t i t u t e  c i v i l  p r o c e e d i n g s  i s  n o t  a  



t h r e a t  f o r  t h e  p u r p o s e s  o f  s u b s e c t i o n  3 0 5 ( 1 ) .  The i m p l i c a t i o n  

i s  t h a t  a  t h r e a t  t o  commence c r i m i n a l  p r o c e e d i n g s  a s  a  d e v i c e  t o  

compel  payment o f  a c l a i m ,  whether  j u s t  o r  n o t ,  may b e  a n  

o f f e n c e  under s u b s e c t i o n  3 0 5 ( 1 ) .  



Chap te r  5. E x i s t i n g  A l b e r t a  L e g i s l a t i o n  

a .  J u d i c a t u r e  Act 

5.1 S e c t i o n  38 o f  t h e  J u d i c a t u r e  ~ c t ' ~  p r o v i d e s  a s  f o l l o w s :  

38 Any p e r s o n  us ing  any c o u r t  p r o c e s s  o r  form o r  any 
p r o c e s s  o r  form s i m i l a r  t o  i t  i n  a n y  manner l i k e l y  o r  
i n t e n d e d  t o  d e c e i v e  any o t h e r  pe r son  is g u i l t y  o f  an 
o f f e n c e  and l i a b l e  t o  a  f i n e  o f  n o t  l e s s  t h a n  Sl0R and n o t  
more t h a n  $500 o r  t o  a  t e rm o f  imprisonment  n o t  exceed ing  6 
months ,  o r  t o  bo th .  

Befo re  1980, t h e  s e c t i o n  was found under t h e  t i t l e  o f  t h e  Cour t  

Forms Ac t ;  i t  d a t e s  back a lmos t  unchanged t o  1 9 1 8 . ~ ~  The d o l l a r  

v a l u e  o f  t h e  f i n e  (and t h e  l e n g t h  o f  t h e  p r i s o n  t e rm)  a r e  t h e  

same t o d a y  a s  i n  1918. The Act is r a r e l y  invoked ,  a l t h o u g h  

t h e r e  was one c o n v i c t i o n  under  i t  i n  1982. I t  shou ld  be  no ted  

t h a t  t h e  s e c t i o n  is n o t  l i m i t e d  t o  c o l l e c t i o n  a g e n c i e s  o r  

c o l l e c t o r s  b u t  a p p l i e s  t o  a l l  p e o p l e  i n c l u d i n g  c r e d i t o r s  

c o l l e c t i n g  t h e i r  own d e b t s ,  and t o  b a r r i s t e r s  and s o l i c i t o r s  

a c t i n g  f o r  o t h e r s  o r  on t h e i r  own b e h a l f .  

b. C o l l e c t i o n  P r a c t i c e s  A c t  

5.2 Befo re  1965, t h e  l i c e n s i n g  o f  c o l l e c t i o n  a g e n c i e s  was 

governed by r e g u l a t i o n s  made p u r s u a n t  t o  t h e  L icens ing  o f  T r a d e s  

and B u s i n e s s e s  ~ c t . ' ~  In  1965, t h e  C o l l e c t i o n  Agencies  Act 28 

2 5  R.S.A. 1980, c .  J-1. 

An Act r e s p e c t i n g  t h e  Unauthor ized Use o f  C o u r t  Forms, S.A. 
1918, c .  19. 

27 
See  e.g. ,  R.S.A. 1955, c .  175, s. 6. 

Z R  S.A. 1965, c .  13. 



c r e a t e d  a  scheme f o r  l i c e n s i n g  and a d m i n i s t e r i n g  a g e n c i e s  and 

i n d i v i d u a l  c o l l e c t o r s .  The Act was p r i m a r i l y  conce rned  w i t h  t h e  

r e g u l a t i o n  o f  t h e  r e l a t i o n s h i p  between a g e n c i e s  and t h e i r  

c r e d i t o r  c l i e n t s ,  b u t  s e c t i o n s  1 3  and 14 empowered t h e  

A d n i n i s t r a t o r  t o  p r o h i b i t  t h e  use  o f  m i s l e a d i n g  c o l l e c t i o n  

l e t t e r s  by c o l l e c t i o n  a g e n c i e s ,  c o l l e c t o r s  and o t h e r  p e r s o n s ,  

i n c l u d i n g  c r e d i t o r s  c o l l e c t i n g  t h e i r  own d e b t s .  The Act d i d  n o t  

a p p l y  t o  " b a r r i s t e r s  and s o l i c i t o r s  i n  t h e  r e g u l a r  p r a c t i c e  o f  

t h e i r  p r o f e s s i o n . "  O f f e n c e s  under  CAA 1 3  and 24 were p u n i s h a b l e  

by f i n e  o r  imprisonment  (s.  16)  and might  be t a k e n  i n t o  a c c o u n t  

i n  t h e  g r a n t  o r  renewal  of a  l i c e n c e ,  o r  i n  i t s  s u s p e n s i o n  o r  

c a n c e l l a t i o n  (s. 6 ) .  

5.3 The C o l l e c t i o n  Agencies  Act was r e p e a l e d  and r e p l a c e d  by 

The C o l l e c t i o n  P r a c t i c e s  ~ c t ~ '  which w i t h  minor m o d i f i c a t i o n s  i s  

t h e  law t o d a y .  The h i s t o r y  o f  t h e  p a s s a g e  o f  t h e  1978 Act b e a r s  

some Comment. 

5.4 The new s t a t u t e  f i r s t  appea red  i n  t h e  3rd S e s s i o n  o f  t h e  

1 8 t h  ~ e g i s l a t u r e ~ '  a s  B i l l  89. Most of t h e  B i l l  d e a l t  w i t h  t h e  

r e l a t i o n s h i p  between t h e  c o l l e c t i o n  agency o r  c o l l e c t o r  wi th  t h e  

c r e d i t o r  c l i e n t .  However s e c t i o n  1 3  c o n t a i n e d  a l i s t  o f  

p r o h i b i t e d  p r a c t i c e s  f o r  a g e n c i e s  and c o l l e c t o r s ,  and s e c t i o n  1 4  

c o n t a i n e d  a  f u r t h e r  l i s t  which a p p l i e d  t o  a l l  p e r s o n s ,  

c o l l e c t o r s  o r  n o t .  B i l l  89 i s  s e t  o u t  i n  Appendix A t o  t h i s  

pape r .  B i l l  89 went o n l y  t o  f i r s t  r e a d i n g  and d i e d  w i t h  t h e  end 

of t h e  s e s s i o n .  

5.5 In  t h e  4 t h  S e s s i o n  o f  t h e  1 8 t h  L e g i s l a t u r e ,  B i l l  13 ,  a lmos t  

i d e n t i c a l  t o  B i l l  89,  was i n t r o d u c e d  on March 1 4 ,  1978. S e v e r a l  

29  S.A. 1978, c .  47. 

30 On November 10 ,  1977. 



amendments were made, the chief of which for our purpose was the 

deletion of section 14 and the inclusion in section 13 of what 

is now clause 13(l)(j). With these changes, Bill 13 was passed 

and became the Collection Practices ~ct.'~ With minor 

amendments, the Act remains the same today.32 A copy of the 

present Collection Practices Act is attached as Appendix B. 

31 S.A. 1978, c. 47. 

32 R.S.A. 1980, c. C-17. 



Chap te r  6. Reform of  Debt C o l l e c t i o n  Law i n  A l b e r t a  

6.1 L e g i s l a t i n g  r u l e s  t o  c o n t r o l  t h e  p r o c e s s  o f  d e b t  c o l l e c t i o n  

i n v o l v e s  a  d i f f i c u l t  b a l a n c i n g  o f  t h e  c o n f l i c t i n g  i n t e r e s t s  o f  

c r e d i t o r s ,  d e b t o r s  and o t h e r s ,  a s  w e l l  a s  t h e  n e e d s  o f  t h e  

s o c i e t y  a s  a  whole. The p u r p o s e  o f  t h i s  c h a p t e r  i s  t o  

a r t i c u l a t e  t h o s e  i n t e r e s t s  and t o  make some comments on them, a s  

w e l l  a s  t o  make some r e l a t i v e l y  minor recommendations abou t  t h e  

scope  o f  t h e  C o l l e c t i o n  P r a c t i c e s  Act.  

a .  The C r e d i t o r ' s  I n t e r e s t  i n  b e i n g  Pa id  

6.2 We s t a r t  from t h e  b e l i e f  t h a t  a  c r e d i t o r  w i t h  a  v a l i d  c l a i m  

can  l e g i t i m a t e l y  e x p e c t  t h e  law t o  p r o v i d e  him w i t h  a  s t r a i g h t -  

forward and e f f i c i e n t  sys t em of  e n f o r c i n g  h i s  r i g h t  t o  be  p a i d .  

We a c c e p t  t h e  b a s i c  p o l i c y  a r t i c u l a t e d  i n  t h e  Repor t  o f  t h e  

Payne t h a t  

... c i t i z e n s  o u g h t  t o  r e p a y  l e g a l l y  b i n d i n g  
d e b t s  and t h a t  t h e  community r e c o g n i z e s  a  
s o c i a l  and moral  o b l i g a t i o n  t o  honour 
o b l i g a t i o n s  f r e e l y  c o n t r a c t e d .  Pac ta  s u n t  
s e r v a n d a  is n o t  o n l y  l e g a l  d o c t r i n e ;  i t  i s  
moral  p r e c e p t  t o o .  

b. The C r e d i t o r ' s  I n t e r e s t  i n  C o l l e c t i n g  t h e  Debt Himself 

6.3 I f  a  c r e d i t o r  is  e n t i t l e d  t o  e n f o r c e  h i s  c l a i m ,  we s e e  no 

r eason  why he s h o u l d  n o t  be  f r e e  t o  approach  h i s  d e b t o r  d i r e c t l y  

o r  th rough  an a g e n t  t o  s e e k  payment o f  an  a l l e g e d  d e b t  b e f o r e  o r  

a f t e r  commencing l e g a l  a c t i o n .  One c a n n o t  o b j e c t  t o  c r e d i t o r s  

making f i r m  bu t  r e a s o n a b l e  demands t h a t  t h e i r  d e b t o r s  honour 

t h e i r  o b l i g a t i o n s ,  a l t h o u g h  we w i l l  l a t e r  c o n s i d e r  whether  t h i s  

r i g h t  s h o u l d  c o n t i n u e  f o r e v e r  o r  shou ld  have some end d a t e .  

33 A t  p a r a . ,  46.  



6.4 Michael G r e e n f i e l d ,  i n  an  i n t e r e s t i n g  d i s c u s s i o n  o f  d e b t  

c o l l e c t i o n 3 4 ,  d i s t i n g u i s h e s  t h r e e  i n t e r e s t s  which t h e  c r e d i t o r  

may have i n  t h e  p r o c e s s .  

He h a s  an  i n t e r e s t  i n  c o l l e c t i n g  [ t h e  d e b t ]  
a s  soon a s  i t  becomes due.  T h i s  i n t e r e s t  i s  
a n a l o g o u s  t o  t h e  i n t e r e s t  o f  e v e r y  p a r t y  t o  
a  c o n t r a c t  i n  o b t a i n i n g  t h e  t i m e l y  
performance f o r  which he b a r g a i n e d .  The 
c r e d i t o r  h a s  a  f u r t h e r  i n t e r e s t  i n  
c o l l e c t i n g  t h e  d e b t  w i t h  t h e  e x p e n d i t u r e  o f  
a s  l i t t l e  e f f o r t  and expense  a s  p o s s i b l e .  
T h i s  i n t e r e s t  t e n d s  t o  induce  him t o  avo id  
l i t i g a t i o n ,  which i s  e x p e n s i v e  and 
t ime-consuming, and pur sue  e x t r a j u d i c i a l  
c o l l e c t i o n  e f f o r t s ,  s u c h  a s  l e t t e r s  and 
t e l e p h o n e  c a l l s ,  which a r e  i n e x p e n s i v e  and 
l e s s  t ime-consuming. The t h i r d  i n t e r e s t  o f  
t h e  c r e d i t o r  r e l a t e s  n o t  t o  c o l l e c t i o n  o f  
t h e  d e b t ,  b u t  r a t h e r  t o  a  d e s i r e  t o  p u n i s h  
t h e  d e b t o r  f o r  n o t  paying o r  a  d e s i r e  t o  
g a i n  revenge f o r  t h e  d e b t o r ' s  f a i l u r e  t o  
pay.  Although t h i s  d e s i r e  may b e  v e r y  r e a l  
i n  a p a r t i c u l a r  s i t u a t i o n ,  u n l e s s  s o c i e t y  
a l s o  h a s  an  i n t e r e s t  i n  p u n i s h i n g  
d e l i n q u e n c y ,  i t  c l e a r l y  is n o t  e n t i t l e d  t o  
p r o t e c t i o n .  

The I n s t i t u t e  c o n c u r s  w i t h  G r e e n f i e l d ' s  c o n c l u s i o n  t h a t  t h e  

c r e d i t o r ' s  d e s i r e  t o  p u n i s h  t h e  d e b t o r  o u g h t  n o t  t o  be  p r o t e c -  

t e d ,  a t  l e a s t  i n  t h e  law g o v e r n i n g  c o l l e c t i o n  p r a c t i c e s .  

34 G r e e n f i e l d ,  'Coerc ive  C o l l e c t i o n  T a c t i c s  - An A n a l y s i s  o f  

t h e  I n t e r e s t s  and t h e  Remedies", [ I9721 Wash. U.L.Q.1, 8. 



6 .5  The c r e d i t o r  can  use  h i s  d i s c u s s i o n s  w i t h  h i s  d e b t o r  t o  

d i s c o v e r  d e f e n c e s  t o  t h e  c l a i m  (e .g . ,  wrong p e r s o n ,  d e b t  p a i d )  

o r  t o  hea r  consumer c o m p l a i n t s  a b o u t  t h e  goods  o r  s e r v i c e s  which 

were g i v e n  i n  r e t u r n  f o r  t h e  d e b t .  The c r e d i t o r  a l s o  h a s  a  

chance  t o  l e a r n  why t h e  d e b t  h a s  n o t  been p a i d .  Where t h e  

d e b t o r  h a s  been i n j u r e d ,  l o s t  h i s  j o b  o r  o t h e r w i s e  s u f f e r e d  a  

m i s f o r t u n e ,  most c r e d i t o r s  w i l l  i n d i c a t e  an  i n t e n t i o n  n o t  t o  

p r e s s  f o r  payment u n t i l  t h e  d e b t o r  i s  back on h i s  f e e t .  

6.6 A more b a s i c  r e a s o n  f o r  t h e  c r e d i t o r  g e t t i n g  i n  touch  wi th  

t h e  d e b t o r  i s  t o  s e e  i f  d e b t  c o l l e c t i o n  i s  l i k e l y  t o  produce any 

r e t u r n .  When a  c o l l e c t o r  t e l e p h o n e s  a  d e b t o r  s e e k i n g  payment,  

he i s  a l s o  i n t e r e s t e d  i n  a s c e r t a i n i n g  t h e  d e b t o r ' s  e x i g i b l e  o r  

a t t a c h a b l e  a s s e t s  b e f o r e  d e c i d i n g  whether  f u r t h e r  a c t i o n  would 

be p r o f i t a b l e .  

6 .7  The d e b t  c o l l e c t i o n  p r o c e s s  shou ld  show t h e  d e b t o r  t h a t  t h e  

c r e d i t o r  i s  s e r i o u s  i n  h i s  i n t e n t i o n  t o  c o l l e c t .  The d e b t o r  may 

be  assuming t h a t  t h e  c r e d i t o r  w i l l  do n o t h i n g  t o  e n f o r c e  t h e  

c l a i m .  A t e l e p h o n e  c a l l  from a  c o l l e c t o r  may be  enough t o  c a u s e  

t h e  d e b t o r  t o  t h i n k  a g a i n  abou t  h i s  o b l i g a t i o n ,  e s p e c i a l l y  i f  he 

r e a l i z e s  t h a t  he may s u f f e r  s u b s t a n t i a l  a d d i t i o n a l  c o s t s  i f  he 

f a i l s  t o  t a k e  t h e  d e b t  s e r i o u s l y .  

c .  S o c i e t y ' s  I n t e r e s t  i n  E x t r a - J u d i c i a l  Debt C o l l e c t i o n  

6.8 S o c i e t y  a t  l a r g e  is  a l s o  i n t e r e s t e d  i n  s e e i n g  d e b t s  pa id  

s p e e d i l y  and w i t h o u t  immediate r e c o u r s e  t o  t h e  c o u r t s .  I t  i s  

g e n e r a l l y  d e s i r a b l e  t h a t  c r e d i t o r s  and d e b t o r s  n e g o t i a t e  t h e i r  

own s e t t l e m e n t s ,  i f  o n l y  t o  avo id  t h e  f lood  o f  l i t i g a t i o n  which 

would r e s u l t  i f  p e o p l e  were compel led  t o  commence l e g a l  a c t i o n  

ove r  a l l  c l a i m s  t h a t  were p a s t  due.  I f  a  c r e d i t o r  commences a  

law s u i t  a g a i n s t  h i s  d e b t o r ,  he  i s  c a u s i n g  t h e  s t a t e  t o  spend 

p u b l i c  money on what i s  a  p r i v a t e  d i s p u t e .  S o c i e t y  c a n n o t  

r e a s o n a b l y  e x p e c t  c r e d i t o r s  o r  d e b t o r s  t o  pay t h e  whole r e a l  



c o s t  o f  invok ing  i ts  l e g a l  mach ine ry ,  b u t  i t  i s  l e g i t i m a t e  t o  

hope t h a t  t h e  p a r t i e s  w i l l  t r y  t o  s e t t l e  t h e  d i s p u t e  p r i v a t e l y  

b e f o r e  o r  even a f t e r  a  law s u i t  is  commenced. 

d .  The Use o f  C o l l e c t i o n  Agencies  o r  o t h e r  Agents  

6 .9  It seems e q u a l l y  c l e a r  t h a t  a  c r e d i t o r  s h o u l d  be  f r e e  t o  

employ an a g e n t  f o r  t h e  purpose  of d e b t  c o l l e c t i o n .  C r e d i t o r s  

may n o t  have e x p e r t i s e  i n  t h e  c o l l e c t i o n  o f  bad d e b t s  o r  t h e y  

may p r e f e r  t o  use  p r o f e s s i o n a l  c o l l e c t o r s  t o  do t h i s  work, j u s t  

a s  t h e y  may want t o  r e t a i n  a g e n t s  t o  r e p r e s e n t  them i n  o t h e r  

a s p e c t s  o f  t h e i r  b u s i n e s s .  There  seems no l e g i t i m a t e  r eason  t o  

c o n t e m p l a t e  t h e  a b o l i t i o n  o f  c o l l e c t i o n  a g e n c i e s ,  even i f  such  a  

d r a c o n i a n  p o l i c y  was f e a s i b l e .  

e .  The L i c e n s i n g  o f  C o l l e c t i o n  Aqencies  and C o l l e c t o r s  

6.10 The C o l l e c t i o n  P r a c t i c e s  Act p r e s e n t l y  r e q u i r e s  c o l l e c t i o n  

a g e n c i e s  and c o l l e c t o r s  t o  o b t a i n  l i c e n c e s  under t h a t  Act. The 

g e n e r a l  q u e s t i o n  o f  l i c e n s i n g  b u s i n e s s  e n t e r p r i s e s  i s  o u t s i d e  

t h e  scope  o f  t h i s  r e p o r t .  In  t h e  na r row c a s e  o f  c o l l e c t i o n  

a g e n c i e s ,  however,  l i c e n s i n g  is u s e f u l  because  i t  g i v e s  a  

p o t e n t i a l l y  p o t e n t  mechanism f o r  c o n t r o l l i n g  d e b t  c o l l e c t i o n  

p r a c t i c e s  by s u c h  a g e n c i e s .  

6 .11  Under CPA 18, a l i c e n c e  i s s u e d  under  t h e  Act e x p i r e s  a t  

t h e  end o f  t h e  c a l e n d a r  y e a r  and must b e  renewed i f  t h e  agency 

o r  c o l l e c t o r  is  t o  c o n t i n u e  i n  t h e  b u s i n e s s .  The A d m i n i s t r a t o r  

of C o l l e c t i o n  P r a c t i c e s  h a s  under  CPA 1 5  t h e  power t o  suspend o r  

c a n c e l  a  l i c e n c e  a t  o t h e r  t i m e s  and ,  under  CPA 19, t h e  power t o  

i n q u i r e  i n t o  c o m p l a i n t s  a g a i n s t  l i c e n s e e s  a b o u t  a  broad range  o f  

m a t t e r s ,  i n c l u d i n g  b r e a c h e s  o f  t h e  Act o r  t h e  " r e c o r d  o f  p a s t  

conduc t "  o f  t h e  l i c e n s e e .  Under t h e s e  s e c t i o n s ,  t h e  

A d m i n i s t r a t o r  may b e  a b l e  t o  examine t h e  c o l l e c t i o n  p r a c t i c e s  o f  

t h e  a g e n t  o r  t h e  c o l l e c t o r ,  a l t h o u g h  h i s  power t o  do s o  i s  

a r g u a b l y  l i m i t e d  t o  t h o s e  p r a c t i c e s  e x p r e s s l y  p r o h i b i t e d  i n  CPA 

13. 



6.12 If the Act were amended to include a more comprehensive 

list of prohibited practices, the Administrator's powers to 

investigate complaints and to suspend or refuse to issue 

licences would give collection agencies and collectorS a 

powerful incentive to follow his instructions as to the 

acceptability of collection practices. Some collection agencies 

told us that they are responsive now to the directives of the 

Administrator, whether or not the practices in question are 

expressly dealt with in CPA 13. The effectiveness of 

administrative controls on debtor harassment is important in 

light of our earlier finding that the law of torts and the 

criminal law are unlikely to be an effective control over 

collection practices except in an outrageous case. The 

Institute favours the continuance of the licensing requirement 

for collection agencies and collectors. 

f. The Use of Unlicensed Collection Agencies and 

Collectors 

6.13 CPA 4 presently provides: 

Licence 4(1) No person shall carry on the business of a 
required collection agency unless he is the holder of a 

collection agency licence, in the form Prescribed by 
the Minister, issued under this Act. 

(2) No person shall act as a collector for a 
collection agency unless he is the holder of a 
collector's licence, in the form prescribed by the 
Minister, issued under this Act. 

(3) No collection agency shall employ or authorize 
any person as a collector unless that person is the 
holder of a collector's licence. 

( 4 )  No person shall 

(a) advertise himself, or 

(b) hold himself out, 



as a collector or as carrying on the business of a 
collection agency unless he holds a collector's 
licence or a collection agency licence, as the case 
may be. 

6.14 CPA 4 appears to prohibit three activities: 

(1) Carrying on the business of a collection agency or a 

collector without a licence. CPA 4(1-2). 

(2) Employing an unlicensed collector. CPA 4(3). 

(3) Advertising or holding oneself out as a collection 

agency or a collector when unlicensed. CPA 4(4) 

The Institute has no quarrel with these prohibitions which are 

intended to support the main goal of licensing. However we have 

four problems with the scope of CPA 4(3). 

6.15 (1) First, CPA 4(3) says nothing about a collection 

agency hiring an unlicensed collection agency. Such a hiring 

seems to be as much an evasion of the licensing requirement as 

being an unlicensed collector. Other Canadian statutes prohibit 

both arrangements. In our view, the Alberta Act should be 

amended to make it clear that the employment of both unlicensed 

collection agencies and collectors is unlawful. The redraft of 

subsection 4(3) in our draft amendments to the CPA is intended 

to carry out this recommendation. 

6.16 (2) Second, while CPA 4 0 )  prohibits collection agencies 

from hiring unlicensed personnel, it does not prohibit a 

collector from employing an unlicensed collection agency or 

collector. The evil seems to us to be the same, whoever does 

the hiring, and the Act should be amended to reflect this 

policy. The redraft of subsection 4(3) in our draft amendments 

achieves this result. 



6.17 ( 3 )  The t h i r d  problem w i t h  s e c t i o n  4 ( 3 )  i s  t h a t  i t  i s  so  

wide t h a t  i t  c o v e r s  t h e  c a s e  where an  A l b e r t a  c o l l e c t i o n  agency 

employs a  c o l l e c t i o n  agency o r  c o l l e c t o r  i n  O n t a r i o  who i s  

l i c e n s e d  under t h e  O n t a r i o  Act ( b u t  n o t  under t h e  A l b e r t a  Act)  

t o  c o l l e c t  a  d e b t  from a  d e b t o r  i n  O n t a r i o .  S t r i c t l y  speak ing  

t h e  O n t a r i o  c o l l e c t i o n  agency i s  n o t  l i c e n s e d  under t h e  A l b e r t a  

Act and t h e r e f o r e  an o f f e n c e  h a s  been committed by t h e  p r i n c i p a l  

c o l l e c t i o n  agency.  T h i s  r e s u l t  cou ld  n o t  have been i n t e n d e d .  

and t h e  s e c t i o n  shou ld  be amended t o  make i t  c l e a r  t h a t  i t  i s  

l i m i t e d  t o  t h e  c a s e  where an u n l i c e n s e d  c o l l e c t i o n  agency i s  

employed t o  c o l l e c t  a  d e b t  i n  A l b e r t a .  

6 .18  Recommendation 1. We recommend t h e  r e p e a l  o f  CPA 4 ( 3 )  and 

t h e  s u b s t i t u t i o n  o f  t h e  f o l l o w i n g :  

( 3 )  No c o l l e c t i o n  agency  o r  c o l l e c t o r  s h a l l  employ. 
a u t h o r i s e  o r  use  t h e  s e r v i c e s  o f  a  c o l l e c t i o n  agency o r  
c o l l e c t o r  who is n o t  l i c e n s e d  under t h i s  Act where t h e  
s e r v i c e s  a r e  t o  be  performed i n  A l b e r t a .  

6.19 ( 4 )  The f o u r t h  problem w i t h  CPA 4 ( 3 )  is  t h a t  no th ing  is 
s a i d  o f  t h e  c r e d i t o r  o r  o t h e r  pe r son  who engages  t h e  s e r v i c e s  o f  

a n  u n l i c e n s e d  agency o r  c o l l e c t o r .  I t  is p o s s i b l e  t h a t  a  

c r e d i t o r  d e s i r o u s  o f  r e t a i n i n g  an a g g r e s s i v e  c o l l e c t o r  might  

choose  one because  he is  u n l i c e n s e d  and t h e r e f o r e  more f r e e  of 

t h e  s u p e r v i s i o n  o f  t h e  A d m i n i s t r a t o r  o f  C o l l e c t i o n  P r a c t i c e s .  

The c o l l e c t o r  on t h e s e  f a c t s  i s  commi t t ing  an  o f f e n c e  under CPA 

4 ( 1 )  o r  4 ( 2 ) ;  t h e  i s s u e  is whether  an  a d d i t i o n a l  p r o h i b i t i o n  

s h o u l d  be  c r e a t e d  f o r  t h e  c r e d i t o r  d o i n g  t h e  h i r i n g .  

6 . 2 0  S i x  Canadian p r o v i n c e s 3 5  make i t  an  o f f e n c e  f o r  any pe r son  

knowingly  t o  employ an  u n l i c e n s e d  c o l l e c t i o n  a g e n t .  The 

r e q u i r e m e n t  of knowledge r e s t r i c t s  t h e  o f f e n c e  t o  t h e  c r e d i t o r  

35 Mani toba ,  New Brunswick,  Newfoundland, Nova S c o t i a ,  O n t a r i o  

and Saskatchewan.  



or other person who knows that the collector is unlicensed when 

he hires him. Given this limitation, the provision would appear 

to strengthen the policy of licensing which we earlier argued 

was a necessary and useful one. We therefore recommend that 

Alberta follow the other Canadian jurisdictions noted above. 

Subsection 4(3.1) of the draft amendments is intended to 

accomplish this change. 

6.21 CPA 4(3.1) does not apply to a situation where a creditor 

asks a friend who is not in the collections business to recover 

a debt. This is because the definitions of "collection agency' 

and "collector" in CPA l(b) and (c) restrict those terms to 

persons engaged in the business of collecting debts. 

6.22 Recommendation 2. We recommend the addition to CPA 4 of 

subsection (3.1) which provides: 

(3.1) No person other than a collection agency or a 
collector shall knowingly employ, authorize or use the 
services of a collection agency or a collector who is not 
licensed under this Act where the services are to be 
performed in Alberta. 

g. Exemptions from Licensinq 

6.23 CPA 3 exempts from the licensing requirement certain 

classes of persons who may act as collection agents or 

collectors. The Institute makes no comment on these exemptions. 

Whether these persons should be exempted from section 13 (which 

lists prohibited collection practices) is relevant to this 

Report and will be considered in chapter 8. 



h. The D e b t o r ' s  I n t e r e s t  i n  Legal C o n t r o l s  on Debt 

C o l l e c t i o n  

5.24 To t h i s  p o i n t ,  we have a rgued  t h a t  a  c r e d i t o r  h a s  a  

l e g i t i m a t e  i n t e r e s t  i n  c o l l e c t i n g  a  d e b t  e i t h e r  d i r e c t l y  o r  

t h r o u g h  a  l i c e n s e d  c o l l e c t i o n  agency.  But ,  a s  an  American c o u r t  

h a s  o b s e r v e d ,  " t h e  r i g h t  t o  p u r s u e  t h e  d e b t o r  is  n o t  a  l i c e n s e  

t o  o u t r a g e  t h e  d e b t o r . " 3 6  The d e b t o r  i s  n o t  an o u t l a w ;  he  h a s  

l e g i t i m a t e  i n t e r e s t s  which t h e  law s h o u l d  p r o t e c t ,  even  i f  he  

owes t h e  money c l a i m e d .  

6.25 A t  t h e  most b a s i c  l e v e l ,  t h e  d e b t o r  h a s  an  i n t e r e s t  i n  

p r e s e r v i n g  t h e  i n t e g r i t y  o f  h i s  body from p h y s i c a l  a t t a c k  o r  

imprisonment .  He is a l s o  i n t e r e s t e d  i n  p r o t e c t i n g  h i s  

r e p u t a t i o n  from d e f a m a t i o n  and h i s  p r i v a c y  from u n r e a s o n a b l e  

i n v a s i o n .  G r e e n f i e l d  n o t e s  t h e  d e b t o r ' s  " f u r t h e r  p e r s o n a l i t y  

i n t e r e s t  i n  m a i n t a i n i n g  h i s  d i g n i t y  and s e l f - r e s p e c t ,  an  

i n t e r e s t  t h a t  c o n t i n u e s  t o  e x i s t  even a f t e r  he h a s  d e f a u l t e d  on 

a  c o n t r a c t u a l  o b l i g a t ~ o n . " ~ ~  

6.26 A second g r o u p  o f  i n t e r e s t s  o f  t h e  d e b t o r  have t o  d o  wi th  

t h e  ma in tenance  o f  e x i s t i n g  r e l a t i o n s h i p s  w i t h  o t h e r  p e r s o n s ,  

i n c l u d i n g  f a m i l y ,  f r i e n d s ,  o t h e r  c r e d i t o r s  and h i s  employer.  

T h i s  l a s t  r e l a t i o n s h i p  is  p a r t i c u l a r l y  i m p o r t a n t  b e c a u s e  i t  is 
o f t e n  t h e  p r i n c i p a l  i f  n o t  t h e  o n l y  s o u r c e  o f  income f o r  t h e  

d e b t o r  which w i l l  p e r m i t  him t o  s u r v i v e  and w i l l  e n a b l e  h i s  

36 See v. Moskin S t o r e s  (1961)  272 Ala. 174,  132 SO. Zd 
321. 

37 G r e e n f i e l d ,  w, n o t e  34, a t  p. 9. 



d e b t s  t o  be  p a i d .  The employment i n t e r e s t  is  i n  p a r t  p r o t e c t e d  

by s e c t i o n  102 o f  t h e  Employment S t a n d a r d s  ~ c t ~ '  which p r o v i d e s  

a s  f o l l o w s :  

102 No employer o r  o t h e r  p e r s o n  s h a l l  d i s m i s s ,  
t e r m i n a t e .  l a v  o f f  o r  susDend an  emolovee f o r  t h e  s o l e  - ~ . . . . 
r eason  t h a t  ga rn i shment  p r o c e e d i n g s  a r e  be ing  o r  may be  
t a k e n  a g a i n s t  an employee.  

6.27 I t  i s  sometimes s a i d  t h a t  d e b t  c o l l e c t i o n  may c a u s e  t h e  

d e b t o r  t o  be f e a r f u l  o r  anx ious .  To some e x t e n t ,  t h i s  r e s u l t  i s  

i n t e n d e d  by c r e d i t o r s  o r  c o l l e c t o r s  and is a c c e p t a b l e  a s  a  means 

of s t i r r i n g  t h e  d e b t o r  i n t o  a n  a t t e m p t  t o  meet h i s  o b l i g a t i o n .  

Gn t h e  o t h e r  hand3': 

[ I ] t  c a n n o t  be  t o l e r a t e d  t h a t  j u s t  c l a i m s  be  pursued 
by u n j u s t  methods. I t  must n o t  be  f o r g o t t e n  t h a t  t h e  
d e b t o r  c l a s s  i n c l u d e s  many who by m i s f o r t u n e  o r  
mischance have d r i f t e d  i n t o  d e b t  and t h e y  a r e  
p e c u l i a r l y  exposed and v u l n e r a b l e  t o  t h e  methods which 
we condemn. 

6.28 One reason  f o r  p e r m i t t i n g ,  i ndeed  e n c o u r a g i n g ,  e f f o r t s  t o  

c o l l e c t  d e b t s  w i t h o u t  r e s o r t  t o  t h e  c o u r t s  is  t h a t  any chance  

f o r  d i s c u s s i o n  and n e g o t i a t i o n  o f  t h e  d i s p u t e  is d e s i r a b l e  and 

t o  be  encouraged.  C r e d i t o r s  and c o l l e c t o r s  un i fo rmly  s a y  t h a t  

t h e y  a r e  a n x i o u s  t o  d i s c o v e r  why t h e  d e b t  is  n o t  b e i n g  p a i d ,  and 

i f  t h e  r eason  is m i s f o r t u n e  o r  some d e f e n c e  t o  t h e  c l a i m ,  t h i s  

i n f o r m a t i o n  w i l l  be  t a k e n  i n t o  accoun t .  

6.29 A problem w i t h  t h i s  j u s t i f i c a t i o n  o f  e x i s t i n g  d e b t  

c o l l e c t i o n  p r a c t i c e s  is  t h a t  t h e  d i a l o g u e  between t h e  c r e d i t o r  
o r  agency and t h e  d e b t o r  is u s u a l l y  one-s ided.  The c r e d i t o r  

38 R.S.A. 1980, c .  E 10.1. 

39 
See Payne Committee, supra, n o t e  2 ,  a t  p a r a .  1236. 



o r  c o l l e c t o r  is  t h e  p r o f e s s i o n a l  d e a l i n g  w i t h  t h e  amateur .  I t  

is  l i k e l y  t h a t  t h e  d e b t o r  w i l l  be t o l d  t h a t  he  owes t h e  money 

and shou ld  pay,  b u t  w i l l  n o t  be  informed o f  h i s  r i g h t s  t o  a s s e r t  

d e f e n c e s ,  t o  s e e k  s h e l t e r  under  an  o r d e r l y  payment o f  d e b t s  p l an  

o r  t o  a s s i g n  i n t o  bankrup tcy .  

6.30 The e f f e c t  o f  r e p e a t e d  d e b t  c o l l e c t i o n  e f f o r t s  may be t o  

induce  t h e  d e b t o r  t o  pay t h e  d e b t  by i g n o r i n g  o t h e r  o b l i g a t i o n s ,  

s e l l i n g  exempt a s s e t s ,  u s i n g  exempt income o r  borrowing s t i l l  

more money. The e f f e c t  o f  d e b t  c o l l e c t i o n  p r a c t i c e s  may be 

g r e a t e r  i f  t h e  d e b t o r  is  p o o r ,  u n s o p h i s t i c a t e d  o r  v u l n e r a b l e  t o  

p r e s s u r e  (e .g . ,  a  r e c e n t  immigran t ) .  The q u a l i t y  o f  t h e  

d i a l o g u e  between c o l l e c t o r  and d e b t o r  w i l l  a l s o  be  a f f e c t e d  by 

t h e  r e s u l t - o r i e n t e d  c h a r a c t e r  o f  t h e  c o l l e c t i o n  b u s i n e s s .  A s  

n o t e d  i n  c h a p t e r  3, t h e  p r e s s u r e  is  on t h e  c r e d i t o r  o r  c o l l e c t o r  

t o  c o l l e c t  h i s  money a s  q u i c k l y  a s  p o s s i b l e ,  and t h e  t e m p t a t i o n  

may be  t o  engage i n  ha rassmen t  where s u c h  t a c t i c s  a r e  l i k e l y  t o  

a c h i e v e  t h e  d e s i r e d  o b j e c t i v e .  

i .  I n t e r e s t s  of Other  P e r s o n s  i n  C o n t r o l s  on Debt 

C o l l e c t i o n  

(1) The D e b t o r ' s  Family ,  F r i e n d s  and Neighbors  

6.31 The d e b t o r ' s  f a m i l y  and ,  t o  a  l e s s e r  e x t e n t ,  h i s  f r i e n d s  

and n e i g h b o r s  have i n t e r e s t s  r e l a t e d  t o  t h o s e  o f  t h e  d e b t o r  

which need n o t  be  expanded on.  

( 2 )  I n t e r e s t s  o f  t h e  D e b t o r ' s  Employer 

6.32  ree en field^' i d e n t i f i e s  f o u r  s e p a r a t e  i n t e r e s t s  which t h e  

d e b t o r ' s  employer may have i n  t h e  d e b t  c o l l e c t i o n  p r o c e s s .  

40 Supra, n o t e  34, a t  pp. 11-12. 



( a )  He i s  i n t e r e s t e d  i n  t h e  q u a l i f i c a t i o n s  o f  h i s  

employees t o  do t h e i r  work, a l t h o u g h  i n d e b t e d n e s s  i s  u n l i k e l y  t o  

b e  r e l e v a n t  where t h e  employee r e a s o n a b l y  and i n  good f a i t h  

d e n i e s  t h a t  he i s  i n d e b t e d .  

( b )  The employer h a s  an  i n t e r e s t  i n  t h e  e f f i c i e n c y  

o f  h i s  employees who may be  d i s t r a c t e d  by worry o r  may engage i n  

absen tee i sm because  o f  d e b t  problems.  

( c )  The employer h a s  an  i n t e r e s t  i n  h i s  own 

r e p u t a t i o n  i n  t h e  community. 

( d )  Most i m p o r t a n t ,  t h e  employer may b e  d i r e c t l y  
a f f e c t e d  by r e p e a t e d  c o l l e c t i o n  e f f e c t s  d i r e c t e d  t o  t h e  employee 

a t  work,  n o t  t o  speak  o f  t h o s e  i n v o l v i n g  o t h e r  employees o r  t h e  

employer.  The employer ' s  f e a r  o f  involvement  i n  g a r n i s h e e  

p r o c e e d i n g s  is  a l s o  r e l e v a n t .  

( 3 )  The D e b t o r ' s  Other  C r e d i t o r s  

6.33 I f  one  c r e d i t o r  c o l l e c t s  h i s  c l a i m  by a g g r e s s i v e  

c o l l e c t i o n  methods ,  o t h e r  c r e d i t o r s  may b e  a f f e c t e d .  The 

payment t o  t h e  squeak ing  wheel may l e a v e  t h e  d e b t o r  w i t h  n o t h i n g  

l e f t  t o  pay o t h e r  c r e d i t o r s ,  r e g a r d l e s s  o f  t h e  l e g i t i m a c y  o f  

t h e i r  c l a i m s .  A s  p o i n t e d  o u t  above,  money p a i d  d i r e c t l y  t o  one  

c r e d i t o r  need n o t  be  d i v i d e d  among o t h e r  w r i t - h o l d e r s .  The 

d e b t o r  who y i e l d s  t o  t h e  p r e s s u r e  o f  one  c r e d i t o r  by go ing  

f u r t h e r  i n t o  d e b t  may e n s u r e  h i s  e v e n t u a l  F i n a n c i a l  c o l l a p s e  

w i t h  r e s u l t i n g  l o s s e s  f o r  eve ryone  e x c e p t  p e r h a p s  t h e  c r e d i t o r  

who pushed ha rd  and g o t  p a i d ,  t h e r e b y  t r i g g e r i n g  t h e  d i s a s t e r .  



(4) The P u b l i c  

6.34 S o c i e t y  is i n t e r e s t e d  i n  e n s u r i n g  t h a t  d e b t  c o l l e c t i o n ,  

whether  j u d i c i a l  o r  e x t r a - j u d i c i a l ,  i s  n o t  s o  h a r s h  and p u n i t i v e  

a s  t o  d r i v e  t h e  d e b t o r  t o  l e a v e  h i s  job  ( i f  he  i s  n o t  f i r e d ) ,  t o  

n e g l e c t  h i s  o t h e r  o b l i g a t i o n s  i n  o r d e r  t o  pay t h e  d e b t  f o r  which 

he  i s  be ing  pur sued ,  o r  even t o  go  on t h e  w e l f a r e  r o l l s  r a t h e r  

t h a n  cop ing  w i t h  h i s  o b l i g a t i o n s .  S o c i e t y  is  a l s o  i n t e r e s t e d  i n  

p r e s e r v i n g  and encourag ing  t h e  d e b t o r ' s  o p p o r t u n i t y  t o  a s s e r t  

any d e f e n c e  he  may have t o  t h e  d e b t  c l a i m .  As h a s  been no ted  

above,  e x t r a - j u d i c i a l  c o l l e c t i o n  t a c t i c s  a r e  n o t  w e l l  s u i t e d  t o  

a  f a i r  a s s e s s m e n t  o f  t h e  r e s p e c t i v e  l e g a l  r i g h t s  o f  d e b t o r  and 

c r e d i t o r .  

6.35 S o c i e t y  h a s  a n  i n t e r e s t  i n  encourag ing  over-burdened 

d e b t o r s  t o  s e e k  s o l u t i o n s  which d e a l  f a i r l y  w i t h  a l l  o f  t h e i r  

c r e d i t o r s  and which encourage  r e h a b i l i t a t i o n  o f  t h e  d e b t o r .  

I n s o f a r  a s  a b u s i v e  d e b t  c o l l e c t i o n  e f f o r t s  o p e r a t e  a g a i n s t  t h i s  

o b j e c t i v e ,  t h e y  o u g h t  t o  be  d i s c o u r a g e d .  

j. Conc lus ion  

6.36 The r e s u l t  o f  t h e  a n a l y s i s  o f  i n t e r e s t s  i n  t h i s  c h a p t e r  is  

t h a t  e x t r a  j u d i c i a l  d e b t  c o l l e c t i o n ,  whether  c a r r i e d  on d i r e c t l y  

o r  tho rugh  an  a g e n t ,  is  a  l e g i t i m a t e  b u s i n e s s  a c t i v i t y  i f  i t  

d o e s  n o t  become a b u s i v e  o r  un reasonab le .  However t h e  ev idence  

o f  a b u s e s  d e t a i l e d  i n  c h a p t e r  3, t o g e t h e r  w i t h  t h e  n a t u r e  o f  t h e  

d e b t  c o l l e c t i o n  b u s i n e s s ,  l e a d s  u s  t o  t h e  v i e w  t h a t  e f f e c t i v e  

l e g a l  c o n t r o l s  on d e b t  c o l l e c t i o n  a r e  n e c e s s a r y  t o  p r e v e n t  

u n a c c e p t a b l e  ha rassmen t  o f  d e b t o r s .  

6.37 The n e x t  q u e s t i o n s  which must b e  a d d r e s s e d  a r e  t h e s e :  

(1) Where shou ld  t h e  l i n e  be  drawn between r e a s o n a b l e  and 

e x c e s s i v e  d e b t  c o l l e c t i o n  p r a c t i c e s ?  



( 2 )  I s  t h e  p r e s e n t  law adequate and e f f e c t i v e  t o  prevent  
e x c e s s i v e  p r a c t i c e s ?  

( 3 )  I f  t h e  answer t o  q u e s t i o n  ( 2 )  i s  no ,  how should t h e  

law be modi f i ed  t o  a c h i e v e  t h e  d e s i r e d  r e s u l t ?  

Our d i s c u s s i o n  o f  t h e s e  i s s u e s  forms the  s u b j e c t  matter  o f  t h e  
next  c h a p t e r .  



Chap te r  7. P r o h i b i t i o n s  Aga ins t  Unreasonable  Debt C o l l e c t i o n  

P r a c t i c e s  

A Genera l  Concept o f  Debtor Harassment?  

7.1 The d i f f i c u l t y  i n  drawing a  l i n e  between a c c e p t a b l e  and 

u n a c c e p t a b l e  c o l l e c t i o n  p r a c t i c e s  f l o w s  from o u r  c o n c l u s i o n ,  

s t a t e d  a t  t h e  end o f  c h a p t e r  6 ,  t h a t  d e b t  c o l l e c t i o n  is a  

l e g i t i m a t e  a c t i v i t y .  We a r e  d e a l i n g  w i t h  a  s i t u a t i o n  i n  which a  

c r e d i t o r ,  d i r e c t l y  o r  t h r o u g h  an  a g e n t ,  i s  t r y i n g  t o  c o l l e c t  a  

c l a i m  which is owing and which i s  n o t  s u b j e c t  t o  any d e f e n c e s  

which can  b e ,  o r  a t  any r a t e  have been ,  a r t i c u l a t e d  by t h e  

d e b t o r .  

7 .2  S e t t i n g  a s i d e  t h e  p o s s i b i l i t y  o f  t h e  u n a s s e r t e d  d e f e n c e ,  

t h e  d e b t o r  may n o t  have p a i d  t h e  d e b t  f o r  a  v a r i e t y  o f  r e a s o n s ,  

r a n g i n g  from p o v e r t y  on t h e  one  hand t o  knavery  on t h e  o t h e r .  

A t  t h e  o u t s e t  o f  t h e  d e b t  c o l l e c t i o n  p r o c e s s ,  t h e  c r e d i t o r  o r  

h i s  a g e n t  c a n n o t  know what is  t h e  s i t u a t i o n .  A l l  he knows is 

t h a t  t h e  money is owing and h a s  n o t  been pa id .  Not 

s u r p r i s i n g l y ,  h i s  f i r s t  approach  t o  t h e  d e b t o r  w i l l  l i k e l y  be  a  

demand t o  pay what a p p e a r s  t o  be  a  l e g i t i m a t e  d e b t .  

7 .3  The d i f f i c u l t y  i n  working o u t  a  g e n e r a l  t e s t  f o r  

d i s t i n g u i s h i n g  a c c e p t a b l e  from u n a c c e p t a b l e  c o l l e c t i o n  p r a c t i c e s  

may b e  i n d i c a t e d  i f  we t a k e  t h e  word "ha rassmen t"  a s  a  p o s s i b l e  

t o u c h s t o n e .  The S h o r t e r  Oxford E n g l i s h  D i c t i o n a r y  d e f i n e s  

.ha ras smen t" ,  among o t h e r  t h i n g s ,  a s  " v e x a t i o n ,  worry." When a  

d e b t  c o l l e c t o r  p u r s u e s  a  d e b t o r .  h i s  o b j e c t i v e  may be t o  vex o r  

worry  by i n s i s t i n g  on payment o f  a  c l a i m  which t h e  d e b t o r  h a s  

n e g l e c t e d  o r  r e f u s e d  t o  pay. To l e g i s l a t e  t h a t  "harassment '  i s  

un lawfu l  would a b o l i s h  most d e b t  c o l l e c t i o n  e f f o r t s .  I f  we 

r e p h r a s e  t h e  t e s t  t o  p r o h i b i t  " e x c e s s i v e  ha rassmen t" ,  we 



would have s i m p l y  b u r i e d  t h e  problem i n  t h e  word ' e x c e s s i v e " .  
4 1  

7 . 4  Some law re fo rm a g e n c i e s  have t r i e d  t o  d e v e l o p  a  g e n e r a l  

t e s t  f o r  i d e n t i f y i n g  u n a c c e p t a b l e  c o l l e c t i o n  e f f o r t s ,  b u t  t h e  

r e s u l t s  a r e  n o t  p a r t i c u l a r l y  c o n v i n c i n g .  The Payne 

conc luded  t h a t  a c o l l e c t i o n  t a c t i c  s h o u l d  be  

f o r b i d d e n  where i t  c o u l d  be  d e s c r i b e d  a s  "any  h a r a s s m e n t  o f  t h e  

d e b t o r  which i s  n o t  r e a s o n a b l y  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  

t h e  i n t e r e s t s  o f  t h e  c r e d i t o r . "  The d e f i n i t i o n  a g a i n  r a i s e s  t h e  

q u e s t i o n  what i s  " r e a s o n a b l e , "  a l t h o u g h  t h e  Committee t h o u g h t  

t h a t  i t  would n o t  " c a u s e  a n y  d i f f i c u l t y  t o  m a g i s t r a t e s . "  

A l b e r t a  B i l l  89 took  a  s i m i l a r  approach  i n  t h e  preamble t o  

s u b s e c t i o n  1 4 ( 1 )  which p rov ided  t h a t :  

1 4 ( 1 )  No pe r son  s h a l l ,  i n  c o l l e c t i n g  o r  a t t e m p t i n g  t o  
c o l l e c t  a  d e b t  o r  l o c a t e  a  d e b t o r ,  u n r e a s o n a b l y  o p p r e s s ,  
h a r a s s  o r  a b u s e  t h e  d e b t o r  o r  any o t h e r  p e r s o n ,  and w i t h o u t  
r e s t r i c t i n g  t h e  g e n e r a l i t y  o f  t h e  f o r e g o i n g ,  no pe r son  
s h a l l . .  . . 
( T h e r e  fo l lowed  a  l i s t  o f  1 3  s p e c i f i c  p r o h i b i t i o n s . )  

7 . 5  The New Brunswick Consumer P r o t e c t i o n  ~ e p o r t ~ ~  concedes  

t h a t  some ha rassmen t  is  bound t o  o c c u r  i n  t h e  c o l l e c t i o n  

p r o c e s s ,  b u t  c o n c l u d e s  t h a t  h a r a s s m e n t  s h o u l d  " b e  no more t h a n  

i n c i d e n t a l  t o  t h e  t a s k  o f  g e t t i n g  t h e  d e b t o r  t o  pay. The o b j e c t  

o f  t h e  p r o c e s s  i s  d e b t  c o l l e c t i o n ,  n o t  punishment  o f  t h e  

d e b t o r . "  The Repor t  c o n t i n u e s :  

41 
A u s e f u l  c a s e  i s  R v.  [1980l 1 W.W.R. 639 (Sa5k.D.C.) 

4 2  Supra, n o t e  2, a t  p.321. 
4 3  Supra, n o t e  11, a t  p. 220. 



For t h e  p u r p o s e s  o f  t h i s  p a p e r ,  "ha rassmen t"  r e f e r s  t o  any 
a t t e m p t  t o  c o l l e c t  a  d e b t  by a  method which o p e r a t e s  
i n d i r e c t l y  by i n d u c i n g  a  d e b t o r  t o  f i n d  some method o f  
pay ing  h i s  c r e d i t o r  i n  o r d e r  t o  avo id  f u r t h e r  punishment ,  
r a t h e r  t h a n  d i r e c t l y  by making some v a l u a b l e  a s s e t  a v a i l -  
a b l e  t o  s a t i s f y  h i s  c r e d i t o r s .  

7.6 The d i f f i c u l t y  w i t h  t h i s  d e f i n i t i o n  o f  ha ras smen t  is t o  

a p p l y  i t  t o  a  c o n c r e t e  s i t u a t i o n .  A s e r i e s  o f  t e l e p h o n e  c a l l s  

may b e  p e r c e i v e d  by t h e  c o l l e c t o r  a s  a  d e v i c e  t o  induce  t h e  

d e b t o r  t o  pay,  w h i l e  t h e  d e b t o r  p e r c e i v e s  them a s  punishment .  

The problem remains  t o  d e f i n e  r e a s o n a b l e n e s s ,  and t h e  New 

Brunswick d e f i n i t i o n  r a i s e s  t h a t  i s s u e  w i t h o u t  s o l v i n g  i t .  

7.7 D e s p i t e  t h e  problems o u t l i n e d  above.  s e v e r a l  j u r i s d i c t i o n s  

have s imply  p r o h i b i t e d  "ha rassmen t"  o r  " u n f a i r n e s s . ,  l e a v i n g  t h e  

t a s k  of d e f i n i t i o n  t o  a  c o u r t  o r  an  a d m i n i s t r a t i v e  body. An 

e l a b o r a t e  v e r s i o n  o f  t h i s  approach  i s  t h e  F a i r  Debt C o l l e c t i o n  

P r a c t i c e s  Ac t ,  passed  by t h e  Uni ted  S t a t e s  Congress  i n  

1977. 4 4  A f t e r  a  preamble  which announces  t h e  i n t e n t i o n  " t o  

e l i m i n a t e  a b u s i v e  d e b t  c o l l e c t i o n  p r a c t i c e s  by d e b t  c o l l e c t o r s m ,  

t h e  Act i n  a  s u c c e s s i o n  o f  s e c t i o n s  l e g i s l a t e s  a g a i n s t  

ha ras smen t ,  f a l s e  o r  m i s l e a d i n g  r e p r e s e n t a t i o n s  and u n f a i r  

p r a c t i c e s .  

7.8 The l e g i s l a t i v e  s t y l e  may b e  i l l u s t r a t e d  by l o o k i n g  more 

c l o s e l y  a t  FDCPA 16924 which b e g i n s  a s  f o l l o w s :  

A d e b t  c o l l e c t o r  may n o t  engage i n  any c o n d u c t  t h e  n a t u r a l  
consequence o f  which i s  t o  h a r a s s ,  o p p r e s s ,  o r  abuse  any 
pe r son  i n  c o n n e c t i o n  w i t h  t h e  c o l l e c t i o n  of a  d e b t .  
Without l i m i t i n g  t h e  g e n e r a l  a p p l i c a t i o n  o f  t h e  f o r e g o i n g ,  
t h e  f o l l o w i n g  c o n d u c t  is a  v i o l a t i o n  o f  t h i s  s e c t i o n :  

4 4  1 5  USCS, ss. 1692-16920 ( h e r e a f t e r  FDCPA). 



There  f o l l o w s  a  l i s t  o f  s i x  s p e c i f i c  p r a c t i c e s .  The s e c t i o n s  on 

f r a u d u l e n t  (FDCPA 1692e)  and u n f a i r  (FDCPA 1 6 9 2 f )  p r a c t i c e s  

a d o p t  t h e  same form. 

7.9 The a d v a n t a g e  o f  d r a f t i n g  a  g e n e r a l  p r o h i b i t i o n  fo l lowed  by 

a  non-exc lus ive  l i s t  o f  s p e c i f i c  o f f e n c e s  i s  t h a t  t h e  d r a f t s m a n  

p r o t e c t s  h i m s e l f  a g a i n s t  t h e  i n g e n i o u s  c o l l e c t o r  who t h i n k s  up a  

new t e c h n i q u e  which is undoub ted ly  a b u s i v e  b u t  which was n o t  

t h o u g h t  o f  when t h e  s t a t u t e  was d r a f t e d .  The h i s t o r y  o f  

c o l l e c t i o n  p r a c t i c e s  l e g i s l a t i o n  l e n d s  s u p p o r t  t o  t h i s  f e a r .  

These a c t s  a r e  a  c a t a l o g u e  o f  u n f a i r  o r  e x c e s s i v e  p r a c t i c e s  o f  

t h e  p a s t ,  which have l o n g  s i n c e  been abandoned by t h e  i n d u s t r y .  

7.10 There  a r e  however two major  problems w i t h  l e g i s l a t i o n  o f  

t h i s  g e n e r a l i t y  which have  l e d  t h e  I n s t i t u t e  t o  a  d e c i s i o n  n o t  

t o  recommend i t  f o r  A l b e r t a .  

(1) The g e n e r a l  p r o h i b i t i o n  o f  h a r a s s m e n t  i n  FDCPA 1692d 

g o e s  t o o  f a r  i n  t h a t  i t  l i t e r a l l y  p r o h i b i t s  a n y  p e r s i s t e n t  

impor tun ing  o r  demands by t h e  c o l l e c t o r  which may be  o b j e c t i v e l y  

d e s c r i b a b l e  a s  ha rassmen t  b u t  which we t h i n k  a r e  a c c e p t a b l e  a s  

d e v i c e s  t o  c o l l e c t  a  l e g i t i m a t e  d e b t .  The quoted s e c t i o n  d o e s  

n o t  draw t h e  c r u c i a l  and d i f f i c u l t  d i s t i n c t i o n  between 

a c c e p t a b l e  and u n a c c e p t a b l e  ha rassmen t .  

( 2 )  We w i l l  d i s c u s s  below a  sys t em of  e n f o r c e m e n t  o f  

p r o h i b i t i o n s  a g a i n s t  e x c e s s i v e  d e b t  c o l l e c t i o n  p r a c t i c e s  which 

w i l l  r e l y  h e a v i l y  on t h e  A d m i n i s t r a t o r  o f  C o l l e c t i o n  P r a c t i c e s  

and h i s  s t a f f .  The d i f f i c u l t y  w i t h  a  wide-open p r o h i b i t i o n  o f  

ha ras smen t  is  t h a t  ha ras smen t  may become what t h e  A d m i n i s t r a t o r  

s a y s  i t  is,  o r  a t  l e a s t  t h e  p r o h i b i t i o n  may be  p e r c e i v e d  a s  

g i v i n g  an u n d e s i r a b l y  broad and u n f e t t e r e d  d i s c r e t i o n  t o  t h e  

p u b l i c  s e r v a n t s  who must e n f o r c e  t h e  Act.  While i t  i s  

i m p o s s i b l e  t o  avo id  c o n s i d e r a b l e  d i s c r e t i o n  i n  t h e  

A d m i n i s t r a t o r ,  we t h i n k  i t  u s e f u l  f o r  t h e  l e g i s l a t i o n  t o  g i v e  



him and t h e  b u s i n e s s  community a s  much g u i d a n c e  a s  p o s s i b l e ,  

which l e a d s  u s  away from t h e  ex t reme  g e n e r a l i t y  of p r o v i s i o n s  

l i k e  FDCPA 1692d. 

7.11 The FLKPA s e c t i o n  r e g a r d i n g  f a l s e  o r  m i s l e a d i n g  

r e p r e s e n t a t i o n s  ( s .  1692e)  r a i s e s  somewhat d i f f e r e n t  b u t  r e l a t e d  

problems.  The f i r s t  p a r t  o f  t h e  s e c t i o n  r e a d s :  

A d e b t  c o l l e c t o r  may n o t  use  a n y  f a l s e ,  d e c e p t i v e ,  o r  
m i s l e a d i n g  r e p r e s e n t a t i o n  o r  means i n  c o n n e c t i o n  w i t h  t h e  
c o l l e c t i o n  o f  any d e b t .  Without  l i m i t i n g  t h e  g e n e r a l  
a p p l i c a t i o n  o f  t h e  f o r e g o i n g ,  t h e  f o l l o w i n g  conduc t  i s  a  
v i o l a t i o n  o f  t h i s  s e c t i o n :  

S i x t e e n  s p e c i f i c  o f f e n c e s  f o l l o w .  

7.12 The m o t i v a t i o n  behind FLKPA lfi92e is one f o r  which t h e  

I n s t i t u t e  h a s  much sympathy. We e a r l i e r  i n d i c a t e d  t h e  d e b t o r ' s  

i n t e r e s t  i n  a  r easoned  and r e g u l a t e d  d e b t  c o l l e c t i o n  p r o c e s s .  

U n f o r t u n a t e l y ,  f a l s e  r e p r e s e n t a t i o n s  a r e  l i k e l y  t o  o c c u r  b e c a u s e  

o f  t h e  n a t u r e  o f  t h e  d e b t  c o l l e c t i o n  i n d u s t r y .  W b t o r s  a r e  

o f t e n  poor ,  u n s o p h i s t i c a t e d ,  f r i g h t e n e d  p e o p l e  who a r e  l i k e l y  t o  

b e  i n f l u e n c e d  by f a l s e  r e p r e s e n t a t i o n s  a s  t o  t h e  f a c t s ,  t h e  

s t a t u s  and power o f  t h e  c r e d i t o r ,  o r  t h e  consequences  o f  

nonpayment. Some r e g u l a t i o n  is d e s i r a b l e ,  and we w i l l  l a t e r  

recommend c h a n g e s  i n  t h e  C o l l e c t i o n  P r a c t i c e s  A c t  t o  d e a l  w i t h  

s p e c i f i c  k i n d s  o f  f a l s e  r e p r e s e n t a t i o n s .  

7.13 However t h e  I n s t i t u t e  c a n n o t  a c c e p t  t h e  b l a n k e t  

p r o h i b i t i o n  c o n t a i n e d  i n  FLKPA 1692e.  Take t h e  f o l l o w i n g  t h r e e  

s i t u a t i o n s ,  a l l  o f  which would a p p a r e n t l y  be  c a u g h t  by t h e  

open ing  words o f  t h e  American s e c t i o n .  

(1) The c r e d i t o r  o r  h i s  a g e n t  s a y s  t o  t h e  d e b t o r  t h a t  t h e  

c r e d i t o r  i n t e n d s  t o  s u e  u n l e s s  payment is  fo r thcoming  i n  t e n  

d a y s .  The c r e d i t o r  h a s  d e c i d e d  n o t  t o  s u e ,  whether  t h e  d e b t  i s  

p a i d  o r  n o t .  The s t a t e m e n t  i s  t h e r e f o r e  f a l s e .  



( 2 )  The c o l l e c t i o n  a g e n c y ,  r e l y i n g  on t h e  c r e d i t o r ,  s a y s  

t h a t  t h e  d e b t  is  s t i l l  owing. In  f a c t  t h e  d e b t o r  h a s  p a i d  t h e  

c r e d i t o r  who h a s  f a i l e d  t o  forward t h e  i n f o r m a t i o n  t o  t h e  a g e n t .  

( 3 )  The c r e d i t o r  o r  h i s  a g e n t  i n n o c e n t l y  t e l l s  t h e  d e b t o r  

t h a t  h i s  j o i n t  bank a c c o u n t  w i t h  h i s  w i f e  (who i s  n o t  i n d e b t e d  

t o  t h e  c r e d i t o r )  can  be  a t t a c h e d .  The c r e d i t o r  h a s  n o t  r ead  o r  

h e a r d  abou t  Banff Park S a v i n g s  and C r e d i t  Union Ltd.  v. Rose 4 5  - 
which i s  a u t h o r i t y  f o r  t h e  c o n t r a r y  p r o p o s i t i o n .  Our v iew,  

c l e a r l y  i n  c a s e s  ( 2 )  and ( 3 )  and h e s i t a n t l y  i n  c a s e  ( I ) ,  i s  t h a t  

t h e  law s h o u l d  n o t  p r o h i b i t  s u c h  s t a t e m e n t s ,  e s p e c i a l l y  when t h e  

p e n a l t y  i n  t h e  c a s e  o f  t h e  a g e n t  may be  s u s p e n s i o n  o f  h i s  

l i c e n c e .  

7.14 The r e l a t i o n s h i p  between d e b t o r  and c r e d i t o r  i s  n o t  

f i d u c i a r y  i n  n a t u r e ,  nor  w i l l  i t  n e c e s s a r i l y  be u n c o n s c i o n a b l e  

o r  l e a d  t o  o v e r - r e a c h i n g  by t h e  c r e d i t o r  o r  h i s  a g e n t .  There  

may he t y p e s  o f  f a l s e  r e p r e s e n t a t i o n s  which a r e  r e p r e h e n s i b l e .  

b u t  t h e y  s h o u l d  be  i d e n t i f i e d  and s p e c i f i c a l l y  p r o h i b i t e d .  The 

FDCPA s e c t i o n  imposes a d u t y  o f  t r u t h - t e l l i n g  and a c c u r a c y  on 

t h e  d e b t  c o l l e c t o r  s u b s t a n t i a l l y  h i g h e r  t h a n  t h e  d u t y  imposed on 

most o t h e r  p a r t i c i p a n t s  i n  t h e  b u s i n e s s  w o r l d ,  i n c l u d i n g  

l a w y e r s .  The I n s t i t u t e  t h e r e f o r e  r e j e c t s  a  g e n e r a l  p r o h i b i t i o n  

a long  t h e  l i n e s  of  FDCPA 1692e. The s e c t i o n  s u f f e r s  from t h e  

same weakness a s  FDCPA 1692d. namely,  t h a t  i t  condemns a wide 

r ange  o f  conduc t  w i t h o u t  s e l e c t i n g  t h o s e  p r a c t i c e s  which a r e  

e x c e s s i v e  o r  o f f e n s i v e .  

7.15 I n  t h e  r e s t  o f  t h i s  c h a p t e r ,  we w i l l  s e t  o u t  s p e c i f i c  

c l a s s e s  o f  c o l l e c t i o n  p r a c t i c e s  which a r e  o f f e n s i v e  and s h o u l d  

be  p r o h i b i t e d .  Where t h e s e  o f f e n c e s  a r e  n o t  now e f f e c t i v e l y  

4 5  (1982)  22 A l t a .  L.R. ( 2 d )  8 1  (C.A.). 



r e g u l a t e d  by l aw,  we w i l l  p ropose  amendments t o  t h e  C o l l e c t i o n  

P r a c t i c e s  Act. 

7.16 I m p l i c i t  i n  t h e  approach  we t a k e  i n  t h e  r e s t  o f  t h i s  r e p o r t  

is  our  b e l i e f ,  expressed  e a r l i e r ,  t h a t  t h e  law o f  t o r t s  and t h e  

law o f  c r i m e s  w i l l  n o t  be  a f f e c t i v e  t o  c o n t r o l  a n y t h i n g  more 

t h a n  t h e  o c c a s i o n a l  o u t r a g e o u s  c a s e  o f  d e b t o r  abuse .  Our v iew 

would n o t  b e  d i f f e r e n t  i f  t h e  l a w  o f  t o r t s  were t o  be  amended t o  

p r o v i d e  f o r  a  new t o r t  o f  e x c e s s i v e  c o l l e c t i o n  p r a c t i c e s ,  a l o n g  

t h e  l i n e s  o f  t h e  Texas  judge-made t o r t  g o v e r n i n g  t h i s  kind o f  

a c t i v i t y .  A s  f a r  a s  l i c e n s e d  c o l l e c t i o n  a g e n t s  and c o l l e c t o r s  

a r e  c o n c e r n e d ,  t h e  most e f f e c t i v e  r e g u l a t i o n  o f  d a y  t o  d a y  d e b t  

c o l l e c t i o n  is l i k e l y  t o  be  a  government  d e p a r t m e n t  armed w i t h  

a d e q u a t e  l i c e n s i n g  l e g i s l a t i o n .  I f  t h e  l e g i s l a t i o n  is t o  ex tend  

t o  c r e d i t o r s ,  t h e  problem of  a d e q u a t e  s a n c t i o n s  i s  more 

d i f f i c u l t ,  and we w i l l  a d d r e s s  i t  f u r t h e r  i n  c h a p t e r  8. 

7 .17 Also  i m p l i c i t  i n  ou r  approach  is t h a t  t h e  l i s t  o f  

p r o h i b i t e d  c o l l e c t i o n  p r a c t i c e s  s h o u l d  a p p e a r  i n  t h e  C o l l e c t i o n  

P r a c t i c e s  Act r a t h e r  t h a n  i n  r e g u l a t i o n s .  Some p r o v i n c e s  have 

p u t  them i n  r e g u l a t i o n s ,  p e r h a p s  b e c a u s e  t h e y  c a n  b e  changed 

more q u i c k l y  t h a n  s t a t u t e s  t o  c o v e r  new c o l l e c t i o n  t a c t i c s .  

7.18 We t h i n k  t h a t ,  d e s p i t e  t h e  a d v a n t a g e s  o f  q u i c k e r  r e sponse  

t i m e  i n h e r e n t  i n  l e g i s l a t i o n  by r e g u l a t i o n ,  o u r  proposed changes  

t o  t h e  l a w  s h o u l d  be  i n c o r p o r a t e d  i n t o  t h e  CPA. I t  is i m p o r t a n t  

t h a t  o u r  r e p o r t ,  which recommends c h a n g e s  t o  t h e  law o f  d e b t o r  

and c r e d i t o r ,  s h o u l d  r e c e i v e  t h e  s c r u t i n y  o f  t h e  L e g i s l a t i v e  

Assembly and t h e  p u b l i c .  We t h i n k  t h a t  s u c h  s c r u t i n y  is more 

l i k e l y  t o  o c c u r  i f  ou r  p r o p o s a l s  t a k e  t h e  form of  amendments t o  

t h e  Act.  

7.19 A s  we c o n s i d e r  e a c h  s p e c i f i c  c l a s s  o f  c o l l e c t i o n  p r a c t i c e s  

d u r i n g  t h e  r e s t  o f  t h i s  c h a p t e r ,  we w i l l  f i r s t  d e c i d e  whether 

t h e  p r a c t i c e  s h o u l d  be  p r o h i b i t e d  a t  a l l .  We w i l l  t hen  a s k  two 



questions as to the scope of the proposed prohibition. The 

first of the two questions will be further split into two 

sub-issues. 

Issue No. I - Should the prohibition apply only to collection 
agents and collectors, or should it be extended to all perspns 

engaged in debt collection, including creditors collecting their 

own debts? 

Sub-issue 1 - Should prohibitions directed to licensed 
collection agencies or collectors apply to certain classes of 

agents who are not required to be licensed but who do collect 

debts for their clients? CPA 3 sets out a list of people who 

collect debts for creditors but who are exempted from part or 

all of the Act. Other Canadian statutes contain similar 

sections, although the contents of the lists vary greatly. 

Sub-issue 2 - Should all or part of the list of prohibited 
tactics be extended to creditors collecting their own debts? 

Section 14 of Bill 89 created a list of prohibited practices 

which applied to all persons. We understand that it was this 

aspect of the Bill which created adverse criticism leading to 

the deletion of section 14 and modification of some other 

sections before the present Collection Practices Act was passed. 

Issue No. 11 - Should the proposed prohibition apply only to 
debt collection or should it be extended to cover the related 

activity of locating the debtor (often called skip tracing)? 

7.20 We intend to consider these issues as we discuss each 

potentially prohibited collection practice in this chapter, 

excepting sub-issue 1 which raises special considerations and 

which will be dealt with further in chapter 8. Some comments of 

a general nature may however be useful before we embark on our 



detailed analysis. 

7.21 As to issue no. I, the Institute does not begin with the 

view that creditors, lawyers or other persons should be subject 

to a list of prohibited collection practices, or the contrary 

view that such a list should be restricted to licensed 

collection agencies or collectors. We have not addressed 

ourselves to the licensing sections of the Collection Practices 

Act, and we are prepared to assume that the various exempted 

professions and occupations in CPA 3, and of course creditors 

will remain free of licensing. However that assumption does not 

dictate the further conclusion that those persons should also be 

exempt from a list of prohibited debt collection practices. 

7.22 It seems to us that issue no. I can only be decided by 

looking at specific collection practices. If, for example, we 

recommend the prohibition of threats of violence or other 

criminal conduct as a collection tactic, it is difficult to see 

why such a rule should not apply to creditors or their lawyers 

as well as to collection agencies. On the other hand, some 

prohibitions may be appropriate only when directed at 

professional collectors but not if applied to the creditors 

themselves. We will look at the problem later in this chapter 

as we discuss specific tactics, and again in chapter 8 under the 

heading Exemptions. 

7.23 Issue no. I1 asks whether the proposed prohibitions should 

apply only to debt collection or should be extended to the 

activity of locating debtors. In order to collect the debt, the 

creditor or his agent must first find the debtor, a process of 

considerable difficulty in some cases. It may be that different 

rules must apply to the two activities, and this issue will be 

addressed in the course of our discussion of specific practices. 

Again our approach will be to consider the issue as we discuss 

each collection tactic, rather than attempting an overall 

solution. 



b. Violent or Criminal Conduct 

7.24 It is wrong that anyone should, in the course of locating 

a debtor or collecting a debt, use or threaten to use violent or 

other criminal means. Such activities are subject now to 

criminal or tort sanctions, but the Collection Practices Act 

should in our view identify them as unacceptable. Our proposed 

clause 13.l(a) is intended to prohibit such practices. 

7.25 Recommendation 3. We recommend the addition to the CPA of 

clause 13.l(a) which provides: 

13.1 No person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain information 
about a debtor, shall 

(a) use or threaten to use violent or other criminal 
means to cause harm to the person, reputation or 
property of the debtor or any other person. 

7.26 Some American states forbid the use of profane, obscene or 

abusive language during attempts at debt collection. Unless 

this kind of communication is now illegal, we think that it 

should not be singled out in a collection practices statute. 

Tempers may run high and the language of both participants may 

correspondingly degenerate in this kind of conversation. 

Present criminal controls are sufficient without imposing 

additional and unrealistic controls. 

c. False Accusations 

7.27 It is equally wrong for anyone to make or to threaten to 

make false accusations about the debtor or anyone else as part 

of the process of debt collection or location of the debtor. 

Such false accusations, or the threat to make them to third 

persons, can be intended only to badger the debtor into payment 

by the threat to blacken his reputation or that of another 



person. Such activity is reprehensible and should be prohibited. 

Clause 13.1(b) is intended to accomplish this goal. 

7.28 The law of defamation covers only part of this class of 

conduct, and even then is restricted to the exceptional cases. 

It will be noted that clause 13.l(b) does not prohibit or 

regulate the making of true statements to third persons. That 

situation is discussed below. See paragraphs 7.122 - 7.154. 

7.29 Recommendation 4.  We recommend the addition to the CPA of 

clause 13.l(b) which provides: 

13.1 No person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain information 
about a debtor, shall 

(b) accuse or threaten to accuse falsely any person 
of fraud, crime or conduct which, if true, would 
tend to disgrace a person or to subject him to 
ridicule or the contempt of society. 

d. Repeated and Inappropriate Telephone or Personal Calls 

7.30 Most Canadian statutes prohibit repeated telephone calls 

or other communications which, because of their timing, nature 

or frequency amount to harassment of the debtor or his family, 

and Alberta Bill 89 would have done so. The present Collection 

Practices Act contains a more limited provision, also found in 

most other Canadian legislation, which says that no collection 

agency or collector shall 'make any personal call or telephone 

call for the purpose of demanding payment of a debt on any day 

except between 7 a.m. and 10 p.m." CPA 1311) lj). 

Both provisions have as their objective the prevention of 

abusive or excessive communication. 



(1) Absolute Prohibitions 

7.31 The Institute has little difficulty in supporting the 

policy of a prohibition on calls between 10 p.m. and 7 a.m. 

There should be a time when the debtor is free from being 

importuned to pay his claim, and the collector can still call 

during the open period (which will catch most employees sooner 

or later) and on weekends. 

7.32 The Institute has considered whether CPA 13(1) (j) should 

be expanded to cover creditors collecting their own debts. On 

balance, we do not favour such a change. This type of technical 

rule is best restricted to people who are in the business of 

debt collection for others, and should not be applied to 

creditors, some of whom may not know about the prohibition. 

7.33 The Institute therefore recommends no change to the 

present CPA 13(1) (j). 

(2) Repeated Telephone or Personal Calls 

7.34 The Institute thinks that the Act should contain a 

prohibition of telephone calls or personal visits which, because 

of their frequency, constitute abuse or oppression of the debtor 

or his family. This prohibition would apply to communications 

occurring at any time, and should apply to debt collection and 

to the location of debtors by creditors or collection agents. 

Clause 13.l(c) is the proposed section. It would require an 

exercise of discretion by the Administrator, especially as to 

the nature of the communications, but is limited by the words 

"abuse" or "oppression". 

7.35 Recommendation 5 .  We recommend the addition to the CPA of 

clause 13.l(c) which provides: 



13.1 No person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain 
information about a debtor, shall 

(c) make or attempt to make telephone calls or 
personal calls with such frequency as to constitute 
abuse or oppression of the debtor, his spouse or any 
member of his family. 

e. Collect Telephone Calls and Other Communications 

7.36 Many Canadian and American statutes prohibit collectors 

from making collect telephone calls or other communications in 

the course of collecting a debt. Alberta Bill R9 contained a 

similar section - clause 14(l) (b) - which applied to all persons 
sending a collect telegram or making a collect telephone call 

for the purpose of demanding payment of a debt. In our view, 

such collect calls are primarily harassing tactics and should be 

prohibited, whether the intent of the caller is to collect the 

debt or to locate the debtor. Hence our proposed section 

13.1(d). 

7.37 Recommendation 6 .  We recommend the addition to the CPA of 

clause l3.l(d) which provides: 

13.1 No person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain 
information about a debtor, shall 

(d) send a telegram or make a telephone call to a 
debtor for which the telegraph or telephone charges 
are payable by the addressee of the telegram or the 
person to whom the telephone call is made. 

f. Threat of Arrest or Criminal Proceedings 

7.38 The use or threat of use of the criminal courts to collect 

a civil debt would appear to be a violation of sections 129 and 

305 of the Criminal Code. Such threats should equally be 

forbidden in the Collection Practices Act, and clause 13.l(e) 



so provides. Like the Code provision, the proposed section 

should apply generally. 

7.39 Clause 13.l(e) forbids representations, whether true or 

false. The reason is that references to criminal proceedings or 

speculation about the criminal liability of the debtor should be 

completely excluded from the debt collection process. 

7.40 Recommendation 7. We recommend the addition to the CPA of 

clause 13.l(e) which provides: 

13.1 No person, in collectinq or attempting to collect a 
debt~or in obtaining or attem ting-to obtain 
information about a debtor, sfall 

(e) represent that, failing payment, the debtor is 
liable to arrest or criminal proceedings. 

g. Using Non-Approved Letters and Forms 

7.41 CPA 5(l) (el presently provides that an application for a 

collection agency licence shall be accompanied by 

copies of forms and forms of letters that the collection 
agency uses or proposes to use in making demands for the 
collection of debts. 

CPA 711) (d) imposes a parallel requirement on applicants 

for the renewal of a licence. It should be noted that CPA 18 
requires renewal applications to be made annually. 

7.42 CPA 1311) (b) provides that no collection agency or 

collector shall 

(b) use any form or form of letter to collect or attempt 
to collect a debt unless a copy of the form or form of 
letter is filed with and approved by the Administrator. 

The powers of the Administrator to refuse to approve a form of 

letter are set out in CPA 13(3): 



( 3 )  The A d m i n i s t r a t o r  may r e f u s e  t o  approve  any form,  form 
o f  agreement  o r  form o f  l e t t e r  t h a t  he c o n s i d e r s  t o  be  
o b j e c t i o n a b l e  and,  w i t h o u t  r e s t r i c t i n g  t h e  g e n e r a l i t y  o f  
t h e  f o r e g o i n g ,  he may r e f u s e  any form, form o f  agreement  o r  
form of l e t t e r  t h a t  

( a )  m i s r e p r e s e n t s  t h e  r i g h t s  and powers o f  a  pe r son  
c o l l e c t i n g  o r  a t t e m p t i n g  t o  c o l l e c t  a  d e b t ,  

( b )  m i s r e p r e s e n t s  t h e  o b l i g a t i o n s  o r  l e g a l  
l i a b i l i t i e s  o f  a  d e b t o r ,  o r  

( c )  i s  m i s l e a d i n g  a s  t o  i t s  t r u e  n a t u r e  and purpose .  

7.43 S i m i l a r  p r o v i s i o n s  e x i s t  i n  a l l  Canadian j u r i s d i c t i o n s  and ,  

a t  f i r s t  g l a n c e ,  t h e y  a p p e a r  t o  b e  u s e f u l  i n  p r e v e n t i n g  abuses .  

However t h e  I n s t i t u t e  d i s c o v e r e d  t h a t  t h e  sys tem of  p r i o r  

v e t t i n g  o f  form l e t t e r s  h a s  been  much c r i t i c i z e d  i n  A l b e r t a  by 

i n d u s t r y  r e p r e s e n t a t i v e s  and ,  t o  some e x t e n t ,  by  t h e  

A d m i n i s t r a t o r .  

7.44 C o l l e c t i o n  a g e n c i e s  a r e  unhappy abou t  having t o  submit  a l l  

form l e t t e r s  a n n u a l l y .  They t e l l  u s  t h a t  t h e  Department changes  

i t s  mind from yea r  t o  yea r  a s  t o  t h e  r i g h t n e s s  o r  wrongness o f  

p a r t i c u l a r  p h r a s e s .  I n  most c a s e s ,  form l e t t e r s  a r e  r e j e c t e d  o r  

r e v i s e d  because  o f  v e r y  minor p o i n t s .  For example,  t h e  

A d m i n i s t r a t o r  t a k e s  t h e  v iew t h a t  a  l e t t e r  which s a y s  t h a t  t h e  

d e b t o r  is r e s p o n s i b l e  f o r  " t h e  b a l a n c e  o f  t h e  a c c o u n t  and c o s t s "  

i s  i n a p p r o p r i a t e ;  what t h e  l e t t e r  s h o u l d  t a l k  a b o u t  is  " t a x e d  

c o s t s . "  The i n d u s t r y  spokesmen q u e s t i o n  t h e  need f o r  p r i o r  

v e t t i n g  a t  a l l .  I f  t h e  sys t em i s  t o  c o n t i n u e ,  t h e y  want c l e a r e r  

d i r e c t i o n s  a s  t o  what can and c a n n o t  be  s a i d  i n  a  l e t t e r .  

7.45 The A d m i n i s t r a t o r  is  a l s o  unhappy w i t h  t h e  p r i o r  v e t t i n g  

sys t em,  a l t h o u g h  f o r  somewhat d i f f e r e n t  r e a s o n s .  The a n n u a l  

a v a l a n c h e  o f  pape r  from a p p l i c a n t  c o l l e c t i o n  a g e n c i e s  c a u s e s  h i s  

s t a f f  s e r i o u s  problems i n  p r o c e s s i n g  t h e  m a t e r i a l .  The 

A d m i n i s t r a t o r  concedes  t h a t  t h e  s t a n d a r d  f o r  r ev iew o f  form 

l e t t e r s  i n  CPA 1 3 ( 3 )  is u n c l e a r ,  and he  f i n d s  t h e  judgments 

r e q u i r e d  t o  b e  d i f f i c u l t .  



7.46 Another problem w i t h  form l e t t e r s  i s  t h a t  t h e  A d m i n i s t r a t o r  

h a s  t a k e n  t h e  v iew t h a t  what a r e  c a l l e d  f r eehand  l e t t e r s ,  t h a t  

i s ,  i n d i v i d u a l  l e t t e r s  w r i t t e n  t o  a  s p e c i f i c  d e b t o r ,  a l s o  f a l l  

under t h e  r e q u i r e m e n t  f o r  a p p r o v a l .  The b a s i s  f o r  t h i s  o p i n i o n  

i s  t h e  r e q u i r e m e n t  t h a t  "form l e t t e r s  o r  forms o f  l e t t e r "  be 

s u b m i t t e d .  The A d m i n i s t r a t o r ' s  v i ew i s  t h a t  a  f r e e h a n d  l e t t e r  

f a l l s  under  t h e  l a t t e r  p h r a s e  and ,  w h i l e  we t h i n k  t h a t  t h e r e  i s  

some d o u b t  abou t  t h i s  i n t e r p r e t a t i o n ,  i t  i s  t h e  one  which h a s  

p r e v a i l e d .  The A d m i n i s t r a t o r  t e l l s  u s  t h a t  an  agreement  h a s  

been reached between him and t h e  i n d u s t r y  t h a t  t h e  l a t t e r  need 

n o t  send i n  e v e r y  f r e e h a n d  l e t t e r  i f  t h e y  submi t  s t a n d a r d  

p h r a s i n g  t h a t  t h e y  would u s e  i n  f r eehand  a s  w e l l  a s  form 

l e t t e r s .  Even w i t h  s u c h  an ag reement ,  t h e  r e q u i r e m e n t  

n e c e s s a r i l y  c r e a t e s  u n c e r t a i n t y  and p l a c e s  u n n e c e s s a r y  

impediments  i n  t h e  way o f  l e g i t i m a t e  a c t i v i t y .  

7.47 The p r i o r  v e t t i n g  r e q u i r e m e n t  was i n t r o d u c e d  a t  a  t i m e  when 

t h e r e  were few s p e c i f i c  p r o h i b i t i o n s  i n  t h e  l e g i s l a t i o n .  I f  o u r  

p r o p o s a l s  a r e  a d o p t e d ,  t h e  l e g i s l a t i o n  w i l l  cove r  t h e  main 

problems e n c o u n t e r e d  i n  c o l l e c t i o n  l e t t e r s ,  and t h e  

A d m i n i s t r a t o r  w i l l  have  s u b s t a n t i a l  s a n c t i o n s  a g a i n s t  t h e  use  o f  

o b j e c t i o n a b l e  l e t t e r s .  The s t a n d a r d  o f  r ev iew i n  CPA 1 3 ( 3 )  is 

s o  vague a s  t o  g i v e  t h e  A d m i n i s t r a t o r  and t h e  i n d u s t r y  l i t t l e  

c l e a r  g u i d a n c e  a s  t o  what is  p e r m i t t e d  and what is  p r o h i b i t e d .  

7.48 A l l  of  t h e s e  f a c t o r s  have l e d  t h e  I n s t i t u t e  t o  p ropose  t h a t  

t h e  p r i o r  v e t t i n g  r e q u i r e m e n t  f o r  form l e t t e r s  be a b o l i s h e d .  We 

t h e r e f o r e  recommend t h e  r e p e a l  of CPA 5 ( l )  ( e )  , 7 ( l )  ( d )  and 

1 3 ( l )  ( b ) .  A s  t o  1 3 ( 3 ) ,  we recommend t h a t  i t  be  amended s o  t h a t  

i t  w i l l  n o t  c o v e r  " forms"  and " fo rms  o f  l e t t e r s . "  We do n o t  

p ropose  any change t o  t h e  p r e s e n t  r e q u i r e m e n t  f o r  p r i o r  v e t t i n g  

o f  ag reement s  between c o l l e c t i o n  a g e n c i e s  and t h e i r  c l i e n t s  

because  t h a t  q u e s t i o n  l i e s  o u t s i d e  t h e  scope  o f  t h i s  r e p o r t .  



7.49 The I n s t i t u t e  h a s  c o n s i d e r e d  whether  t o  r e t a i n  t h e  p r e s e n t  

CPA 1 3 ( 3 ) ,  n o t  a s  a  p r i o r  v e t t i n g  r e q u i r e m e n t  b u t  a s  a  s e c t i o n  

empowering t h e  A d m i n i s t r a t o r  t o  i s s u e  c e a s e  and d e s i s t  o r d e r s  

a f t e r  t h e  u s e  o f  an o f f e n s i v e  l e t t e r .  A t  t h e  d r a f t  s t a g e  o f  t h e  

r e p o r t ,  t h e  I n s t i t u t e  i n  f a c t  proposed t h e  enac tmen t  o f  

s u b s e c t i o n  1 3 . 1 ( 2 )  which would p r o v i d e  a s  f o l l o w s :  

( 2 )  Where 

( a )  t h e  A d m i n i s t r a t o r  h a s  r e a s o n  t o  b e l i e v e  t h a t  a  
pe r son  is us ing  a  form o r  a  form o f  l e t t e r  t o  
c o l l e c t  o r  a t t e m p t  t o  c o l l e c t  a  d e b t  from a  
d e b t o r ,  and 

( b )  t h e  A d m i n i s t r a t o r  is  o f  t h e  o p i n i o n  t h a t  t h e  form 
o r  form of l e t t e r  i s  o b j e c t i o n a b l e  on any o f  t h e  
g r o u n d s  on which an  a p p r o v a l  may b e  r e f u s e d  under 
s e c t i o n  1 3 ( 3 ) ,  

t h e  A d m i n i s t r a t o r  may i s s u e  an  o r d e r  d i r e c t i n g  t h a t  
pe r son  t o  c e a s e  u s i n g  t h a t  form o r  form o f  l e t t e r  by a  
d a t e  s p e c i f i e d  i n  t h e  o r d e r  and n o t  t o  use  any o t h e r  
form o r  form of  l e t t e r  o f  a  s i m i l a r  n a t u r e .  

( 3 )  A copy o f  t h e  o r d e r  s h a l l  be  s e r v e d  on t h e  pe r son  t o  
whom t h e  o r d e r  i s  d i r e c t e d .  

The proposed s u b s e c t i o n  was a n  expanded v e r s i o n  o f  s u b s e c t i o n  

1 4 ( 3 )  which appea red  i n  B i l l  89 b u t  was d e l e t e d  b e f o r e  t h e  

p r e s e n t  Act was passed .  

7.50 On r e f l e c t i o n ,  we have conc luded  t h a t  t h e  e x c e s s i v e  

vagueness  of CPA 1 3 ( 3 )  is  o f f e n s i v e ,  whether  i t  i s  used a s  a  

s t a n d a r d  f o r  p r i o r  v e t t i n g  o r  f o r  t h e  i s s u e  o f  c e a s e  and d e s i s t  

o r d e r s .  We e a r l i e r  r e j e c t e d  t h e  i n c l u s i o n  o f  a  g e n e r a l  

p r o h i b i t i o n  o f  d e b t o r  ha rassmen t  o r  abuse .  CPA 1 3 ( 3 )  i s  

s i m i l a r l y  sweeping i n  i t s  p r o h i b i t i o n  o f  any form l e t t e r  t h a t  

i s ,  i n  t h e  o p i n i o n  o f  t h e  A d m i n i s t r a t o r ,  " o b j e c t i o n a b l e . "  

7 .51  We w i l l  l a t e r  ( i n  p a r a .  8.50) p ropose  t h e  a d d i t i o n  t o  t h e  

CPA o f  a  s e c t i o n  p e r m i t t i n g  t h e  A d m i n i s t r a t o r  t o  i s s u e  c e a s e  and 

d e s i s t  o r d e r s  when a  pe r son  is c o n t r a v e n i n g  o r  h a s  con t ravened  a  



p r o v i s i o n  o f  t h e  Act.  T h i s  power is  na r rower  t h a n  t h e  p r e s e n t  

CPA 1 3 ( 3 )  o r  ou r  e a r l i e r  proposed s u b s e c t i o n  1 3 . 1 ( 2 ) ,  and 

p r e f e r a b l e  f o r  t h a t  r e a s o n .  

7.52 Recommendation 8. We recommend t h e  r e p e a l  o f  CPA 5 ( l )  (el, 

7 ( l )  ( d )  and 1 3 ( 1 )  ( b )  . 

7.53 Recommendation 9. We recommend t h e  d e l e t i o n  from CPA 1 3 ( 3 )  

o f  r e f e r e n c e s  t o  " forms"  and "form l e t t e r s , "  s o  t h a t  t h e  

s u b s e c t i o n  w i l l  read  a s  f o l l o w s :  

( 3 )  The A d m i n i s t r a t o r  may r e f u s e  t o  approve  any form of 
agreement  t h a t  he  c o n s i d e r s  t o  be  o b j e c t i o n a b l e .  

h. S imula ted  Cour t  o r  Legal Documents 

7.54 S e c t i o n  38 o f  t h e  J u d i c a t u r e  Act p r e s e n t l y  p r o h i b i t s  "any 

pe r son  us ing  any c o u r t  p r o c e s s  o r  form o r  any p r o c e s s  o r  form 

s i m i l a r  t o  i t  i n  any manner l i k e l y  o r  i n t e n d e d  t o  d e c e i v e  any 

o t h e r  person."  The u s e  o f  forms which s i m u l a t e  c o u r t  o r  l e g a l  

documents  h a s  a  l o n g  h i s t o r y  i n  c o l l e c t i o n s  p r a c t i c e  i n  North 

America,  and t h e r e  have been r e c e n t  examples  i n  A l b e r t a .  See 

a, p a r a g r a p h s  3.6 (4  and 5 ) .  3.16, 5.1. The J u d i c a t u r e  Act 

s e c t i o n  p r o v i d e s  o n l y  a  q u a s i - c r i m i n a l  s a n c t i o n ,  and t h e  

p r o v i s i o n  may n o t  ex tend  t o  t h e  s i m u l a t i o n  o f  m u n i c i p a l  l e g a l  

documents ,  s u c h  a s  t r a f f i c  t a g s .  

7.55 We t h e r e f o r e  recommend t h a t  t h e  amendments t o  t h e  

C o l l e c t i o n  P r a c t i c e s  Act s h o u l d  i n c l u d e  c l a u s e  1 3 . l ( f )  which 

would a p p l y  t o  a l l  p e r s o n s ,  whether  engaged i n  f i n d i n g  d e b t o r s  

o r  i n  d e b t  c o l l e c t i o n .  We t h i n k  t h a t  s e c t i o n  38 o f  t h e  

J u d i c a t u r e  Ac t ,  which h a s  a  much wider  a p p l i c a t i o n  t h a n  d e b t  

c o l l e c t i o n ,  shou ld  remain i n  f o r c e ,  a l t h o u g h  t h e  

A t t o r n e y - G e n e r a l ' s  Department might  want t o  c o n s i d e r  expanding 

s e c t i o n  38 a long  t h e  l i n e s  o f  o u r  c l a u s e  1 3 . l ( f ) .  



7 . 5 6  Our proposed section would prohibit the use or 

distribution of any document which simulates a court or legal 

document, including a lawyer's letter. The section would have 

covered the demand note which was the subject of the Edmonton 

Journal article referred to in paragraph 3.16. It would also 

cover non-court documents purporting falsely to be issued by an 

official or agency of any of the three levels of government. 

7 . 5 7  Recommendation 18. We recommend the addition to the CPA 

of clause 13.l(f) which provides: 

13.1 No person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain 
information about a debtor, shall 

(f) use or distribute any written communication which 
simulates or is falsely represented to be a document 
authorized, issued or approved by 

(i) a court, 
(ii) the federal qovernment, a Provincial 
government or a municipal government, or a 
department or agency of a government, or 
(iii) a lawyer. 

i. False Representation of Government Authority 

7 . 5 8  This type of false statement is related to the simulated 

court or government document discussed above at paragraphs 

7 .54  - 7 .57 .  In both cases, the intention is to apply pressure 

to the debtor by representing falsely that the collector is part 

of the judicial or governmental system and has special rights 

because of that connection. Clause 13.1(g) applies to all 

persons engaged in finding debtors or in debt collection and 

would prohibit representations like the statement, referred to 



in paragraph 3.6(2), that the collector was 'the pre-legal 

director for the Northwest Territories." It would not prohibit 

a true statement that, for example, an agency had been 

instructed by a government to collect a debt. 

7.59 Recommendation 11. We recommend the addition to the CPA 

of clause 13.1(g) which provides: 

13.1 NO person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain 
information about a debtor, shall 

(g) falsely hold himself out, by implication or 
otherwise, as being employed by or representing or 
being affiliated or associated with 

(i) a court, 
(ii) the federal government, a provincial 
government or a municipal government, or a 
department or agency of a government, or 
(iii) a lawyer. 

Threat of Unlawful Activity 

7.60 We earlier recommended prohibitions against threats of 

violent or criminal conduct (paras. 7.24 - 7.26) or of false 

accusations (paras. 7.27 - 7.29). Many American and Canadian 

jurisdictions have gone further and have tried to prohibit the 

threat of any action which is unlawful. Examples might include 

the following: 

(1) a threat to ensure that the debtor is deported - see 
para. 3.6(1), 

(2) a threat to seize exempt assets or income, 

(3) a threat by an employee of a creditor or a collector 

to commence an action against the debtor when the employee knows 



t h a t  he  h a s  no such  a u t h o r i t y  from h i s  employer ,  and 

( 4 )  a  m i s r e p r e s e n t a t i o n  a s  t o  t h e  c r e d i t o r ' s  l e g a l  

r emed ies  ( a l r e a d y  d e a l t  w i t h  i n  p a r t  i n  p a r a g r a p h s  7.38 - 7.40, 

d e a l i n g  wi th  t h r e a t s  of a r r e s t  o r  c r i m i n a l  p r o c e e d i n g s ) .  

Should any o r  a l l  o f  t h e s e  c a s e s  be  s t i g m a t i s e d  a s  a  p r o h i b i t e d  

c o l l e c t i o n  p r a c t i c e ?  

7.61 The I n s t i t u t e  e a r l i e r  d e c i d e d  n o t  t o  p ropose  a  g e n e r a l  

p r o h i b i t i o n  o f  "ha rassmen t"  o r  " f a l s i t y "  o r  " u n r e a s o n a b l e n e s s . "  

The k i n d s  o f  s t a t u t o r y  p r o v i s i o n s  t o  be d i s c u s s e d  below s u f f e r  

from t h e  same f a u l t ;  t h e y  embrace a  wide v a r i e t y  o f  d i s p a r a t e  

c a s e s  which s h o u l d  pe rhaps  be  d e a l t  w i t h  d i f f e r e n t l y .  The p o i n t  

may be  made more c l e a r l y  by l o o k i n g  a t  some examples .  

7 .62 The United S t a t e s  F a i r  Debt C o l l e c t i o n  P r a c t i c e s  Ac t ,  i n  

s u b s e c t i o n  1 6 9 2 e ( 5 ) ,  would p r o h i b i t  " t h e  t h r e a t  t o  t a k e  any 

a c t i o n  t h a t  c a n n o t  l e g a l l y  b e  t a k e n  o r  t h a t  i s  n o t  i n t e n d e d  t o  

be  t aken . "  V a r i a n t s  o f  t h i s  t y p e  o f  s e c t i o n  a p p e a r  i n  t h e  Model 

Consumer C r e d i t  Act and some s t a t e  s t a t u t e s .  One problem wi th  

t h e  s e c t i o n  is t h a t  i t  a p p l i e s  even i f  t h e  c o l l e c t o r  makes an 

i n n o c e n t  m i s s t a t e m e n t  o f  t h e  law.  T h i s  problem cou ld  be  cu red  

by,  f o r  example ,  l i m i t i n g  t h e  s e c t i o n  t o  c a s e s  where t h e  pe r son  

making t h e  t h r e a t  knows o r  h a s  r e a s o n  t o  know t h e  t r u e  s t a t e  o f  

t h e  law. With t h i s  l i m i t a t i o n ,  t h e  p r o h i b i t i o n  would be  more 

p a l a t a b l e .  

7.63 However t h e  I n s t i t u t e  h a s  much more d i f f i c u l t y  w i t h  t h e  

a t t e m p t  t o  p r o h i b i t  a  t h r e a t  t o  t a k e  a c t i o n  t h a t  i s  n o t  i n t e n d e d  

t o  be  t a k e n .  We d o  n o t  t h i n k  t h a t  a  c r e d i t o r  s h o u l d  be  

p r o h i b i t e d  by law from t e l l i n g  h i s  d e b t o r  t h a t  he h a s  t h e  r i g h t  

t o  commence an  a c t i o n  and t h a t  he  i n t e n d s  t o  e x e r c i s e  h i s  r i g h t .  

The c r e d i t o r  may w e l l  i n t e n d  t o  commence a c t i o n  and may change 

h i s  mind when t h e  t i m e  t o  s u e  a r r i v e s .  However one may rega rd  



the use of empty threats, we do not see any reason for the law 

to prohibit this kind of conduct for debt collection when it 

permits it elsewhere. 

7.64 Another somewhat different version of this type of 

legislation is the common Canadian provision forbidding a threat 

to proceed with any action for which the threatener does not 

have lawful authority. In some jurisdictions, the prohibition 

extends to creditors as well as to collection agencies and 

collectors. The provision is singularly murky, primarily 

because of the ambiguous concept of authority. We decline to 

recommend it for inclusion in the amended Act. 

7.65 Instead we propose clause 13.l(h). It forbids a threat 

that the spokesman, the collection agency or the creditor will 

take any action which the spokesman knows or ought reasonably to 

know cannot legally be taken. The section avoids the concept of 

authority and is limited by the requirement that the spokesman 

knows or ought reasonably to know that the action is unlawful. 

The standard of reasonableness will vary depending on the 

experience of the spokesman. The application of the section may 

therefore extend to persons other than agencies or collectors. 

The provision is also wide enough to cover the collector who 

asserts the creditor's intention to take an unlawful action, as 

well as the assertion by the collector of his own intention to 

act unlawfully. 

7.66 Recommendation 12. We recommend the addition to the CPA 

of clause 13.l(h) which provides: 

13.1 No person, in collecting or attempting to collect a 
debt or in obtaining or attempting to obtain 
information about a debtor, shall 

(h) threaten that he, the collection agency, the 
creditor or an assignee of the debt from the creditor 
will take any action which he knows or ought 
reasonably to know cannot legally be taken. 



k. Misrepresentation of Status or Rights of Collection 

Agency or Collector 

7.67 A related proposal has to do with the exaggeration by 

collection agencies and collectors of their status or powers. 

These people are licensed under the Collection Practices Act and 

are engaged in an activity which may lead to litigation. It is 

tempting for agencies and collectors to make inflated claims as 

to their legal position in order to frighten the debtor or 

others into paying. We earlier noted the danger that a poor or 

unsophisticated person may be intimidated by the professional 

collector, a danger that is heightened by the economic structure 

of the collection agency business. Legislation prohibiting such 

inflated claims exists in many Canadian and American statutes 

and was included in Alberta Bill 89. Hence our recommendation 

of clauses 13(l) (k and 1). 

7.68 The subject of our proposed amendments is the exaggeration 

by collection agencies and collectors of their status or powers. 

We do not see a need for the extension of such legislation to 

prevent creditors or others from exaggerating their rights or 

status. The reason for clauses 13(l) (k and 11 is that one nay 

be led to assume that the licence of the agency or collector 

entitles the licensee to special rights or privileges. That 

problem does not exist where creditors collect their own debts. 

7.69 Recommendation 13. We recommend the addition to the CPA 

of clauses 13(l) (k and 1) which provide: 

13(1) No collection agency or collector shall 

( k )  if a collection agency, falsely represent to the 
debtor or to any other person the status or powers of 



t h e  c o l l e c t i o n  agency ,  o r  t h e  s e r v i c e s  r endered  by i t ,  

(1) i f  a  c o l l e c t o r ,  f a l s e l y  r e p r e s e n t  t o  t h e  d e b t o r  
o r  t o  any o t h e r  pe r son  t h e  s t a t u s  o r  powers o f  h i s  
employer o r  h i m s e l f ,  o r  t h e  s e r v i c e s  r endered  by h i s  
employer o r  h i m s e l f .  

C o l l e c t i n g  Money i n  Excess o f  Debt 

7.70 CPA 1 3 ( l )  ( c )  and ( g )  p r o v i d e  t h a t  no c o l l e c t i o n  agency  o r  

c o l l e c t o r  s h a l l  

( c )  c o l l e c t  o r  a t t e m p t  t o  c o l l e c t  money f o r  a  c r e d i t o r  
e x c e p t  on t h e  b e l i e f  i n  good f a i t h  t h a t  t h e  money is due  
and owing by t h e  d e b t o r  t o  t h e  c r e d i t o r ;  

( g )  c o l l e c t  from a  d e b t o r  any amount g r e a t e r  t h a n  t h a t  
p r e s c r i b e d  by t h e  r e g u l a t i o n s  f o r  a c t i n g  f o r  t h e  d e b t o r  i n  
making a r rangement s  o r  n e g o t i a t i n g  w i t h  h i s  c r e d i t o r s  on 
b e h a l f  o f  t h e  d e b t o r  o r  r e c e i v i n g  money from t h e  d e b t o r  f o r  
d i s t r i b u t i o n  t o  h i s  c r e d i t o r s ;  

CPA 1 3 ( 1 )  ( 9 )  a p p e a r s  t o  be  l i m i t e d  t o  s i t u a t i o n s  where an  agency  

o r  c o l l e c t o r  i s  a c t i n g  f o r  t h e  d e b t o r  i n  a  d e b t  p o o l i n g  

a r rangement  (and t h e r e f o r e  o u t s i d e  our  s t u d y ) .  CPA 1 3 ( l )  ( c )  i s  

l e f t  a s  t h e  o n l y  s t a t u t o r y  l i m i t  on t h e  agency o r  c o l l e c t o r  

c o l l e c t i n g  more t h a n  t h e  d e b t  owing. 

7.71 C l a u s e s  1 3 ( l )  ( c  and g )  o f  B i l l  8 9  a l s o  a p p l i e d  t o  

c o l l e c t i o n  a g e n c i e s  and c o l l e c t o r s  and were i d e n t i c a l  t o  t h e  

c l a u s e s  quoted above.  However c l a u s e  1 4 ( l )  ( a )  p rov ided  t h a t  no 

'person"  s h a l l  

( a )  c o l l e c t  o r  a t t e m p t  t o  c o l l e c t  money i n  a d d i t i o n  t o  o r  
i n  e x c e s s  o f  t h e  amount p a y a b l e  by t h e  d e b t o r  t o  t h e  
c r e d i t o r ;  

C l a u s e  1 4 ( l )  ( a )  was s u b s t a n t i a l l y  wider  t h a n  c l a u s e  1 3 ( l )  ( c )  i n  

t h a t  i t  p r o h i b i t e d  t h e  c o l l e c t i o n  o f  money i n  e x c e s s  o f  t h e  

amount p a y a b l e ,  whether  o r  n o t  t h e  pe r son  knew t h e  t r u e  s t a t e  o f  

a c c o u n t s  between d e b t o r  and c r e d i t o r .  There was a p p a r e n t l y  no 

d e f e n c e  f o r  t h e  pe r son  who c o l l e c t e d  money i n  good f a i t h .  

C lause  1 4 ( l )  ( a )  d i s a p p e a r e d  ( a l o n g  w i t h  t h e  rest  o f  s e c t i o n  14)  



b e f o r e  t h e  B i l l  became t h e  C o l l e c t i o n  P r a c t i c e s  Act. 

7 .72 Loan o r  c r e d i t  s a l e  c o n t r a c t s  somet imes  s a y  t h a t ,  where 

t h e  d e b t o r  d o e s  n o t  pay t h e  d e b t  a t  t h e  p r o p e r  t i m e ,  t h e  

c r e d i t o r  o r  h i s  a g e n t  may r e c o v e r  from t h e  d e b t o r  t h e  amount o f  

t h e  d e b t  and i n t e r e s t  p l u s  c o s t s  o f  c o l l e c t i o n .  The A l b e r t a  

C r e d i t  and Loan Agreements ~ c t ~ ~  p r o v i d e s  t h a t  s u c h  an  agreement  

must t a k e  a  c e r t a i n  form, f a i l i n g  which c e r t a i n  r emed ies  a r e  

c r e a t e d  f o r  t h e  d e b t o r .  S e t t i n g  a s i d e  s u c h  l e g i s l a t i o n ,  t h e r e  

would appea r  t o  be  n o t h i n g  wrong w i t h  a c r e d i t o r  and d e b t o r  

a g r e e i n g  t h a t ,  upon d e f a u l t ,  t h e  d e b t o r  w i l l  b e  l i a b l e  f o r  

c o l l e c t i o n  c o s t s  o v e r  and above t h e  d e b t .  

7.73 Where s u c h  an  agreement  d o e s  n o t  e x i s t ,  a  c r e d i t o r  canno t  

r e c o v e r  h i s  c o l l e c t i o n  c o s t s  from t h e  d e b t o r  e x c e p t  where r u l e s  

o f  c o u r t  p r o v i d e  o t h e r w i s e ,  o r  p e r h a p s  i n  a n  a c t i o n  f o r  

In  t h e  u s u a l  c a s e ,  however,  t h e  c r e d i t o r  canno t  

r e c o v e r  money i n  a d d i t i o n  t o  t h e  d e b t  e x c e p t  by agreement  o r  

c o u r t  o r d e r .  

7.74 Where a  c o l l e c t i o n  agency o r  a  c o l l e c t o r  i s  c o l l e c t i n g  

money on b e h a l f  o f  a  c r e d i t o r ,  t h e  m a t t e r  i s  c o m p l i c a t e d  by t h e  

f a c t  t h a t  t h e  c r e d i t o r  may have  made a  m i s t a k e  a s  t o  t h e  amount 

o f  t h e  d e b t  o r  t h e  p r o p e r  name o f  t h e  d e b t o r ,  o r  may l a t e r  

r e c e i v e  a  payment d i r e c t l y  from t h e  d e b t o r  w i t h o u t  t e l l i n g  t h e  

agency. In  t h e s e  c i r c u m s t a n c e s ,  t h e  agency may i n  good f a i t h  

pur sue  a  d e b t o r  and even c o l l e c t  money when t h e  d e b t  h a s  i n  f a c t  

been p a i d .  The q u e s t i o n  t o  b e  d e c i d e d  is how t h e  l e g a l  sys t em 

s h o u l d  d e a l  w i t h  t h e  c o l l e c t i o n  o r  a t t e m p t e d  c o l l e c t i o n  o f  

e x c e s s  money. 

4 6  R.S.A. 1980, c .  C-30. 

47 See T r a n s  T r u s t  S.P.R.L. v. Danubian Trad ing  Co. Ltd. [I9521 
2 Q.- 



7 . 7 5  Where t h e  agreement  between c r e d i t o r  and d e b t o r  s a y s  

n o t h i n g  a b o u t  c o l l e c t i o n  c o s t s ,  i t  seems t o  u s  wrong t h a t  a  

c o l l e c t i o n  agency o r  c o l l e c t o r  s h o u l d  t r y  t o  c o l l e c t  i t s  c o s t s  

o r  t h o s e  o f  t h e  c r e d i t o r  from t h e  d e b t o r .  T h i s  i s  n o t  what t h e  

p a r t i e s  ag reed  when t h e  t r a n s a c t i o n  was f i r s t  e n t e r e d  i n t o ,  and 

no c o u r t  h a s  o r d e r e d  t h a t  t h e  d e b t o r  pay a n y t h i n g  more t h a n  what 

is  owing. However t h i s  p r i n c i p l e  shou ld  be  l i m i t e d  s o  a s  t o  

p r o t e c t  t h e  agency o r  c o l l e c t o r  who c o l l e c t s  o r  a t t e m p t s  t o  

c o l l e c t  i n  good f a i t h ,  o n l y  t o  d i s c o v e r  t h a t  t h e  d e b t  had i n  

f a c t  been pa id  o r  was n o t  owing by t h e  p e r s o n  be ing  pur sued .  

The r e s u l t  i s  t h a t  we a g r e e  w i t h  t h e  p r e s e n t  CPA 1 3 ( l )  ( c ) .  

7 . 7 6  Suppose t h a t  i t  is t h e  c r e d i t o r  h i m s e l f  who is t r y i n g  t o  

c o l l e c t  money i n  e x c e s s  o f  t h e  amount ag reed  t o  i n  t h e  o r i g i n a l  

c o n t r a c t .  Here a  d e f e n c e  o f  good f a i t h  is  more d i f f i c u l t  t o  

s u s t a i n ;  t h e  c r e d i t o r  s h o u l d  know i f  he h a s  been p a i d  o r  n o t .  

On t h e  o t h e r  hand, t h e  c r e d i t o r  may want t o  p ropose  a  

r e f i n a n c i n g  o f  t h e  d e b t ,  on t e r m s  which would r e s u l t  i n  payments 

i n  e x c e s s  o f  t h e  amount o r i g i n a l l y  ag reed  t o .  While such  a  

r e f i n a n c i n g  may be  impruden t ,  we would n o t  want t o  p a s s  

l e g i s l a t i o n  which i n d i r e c t l y  p r o h i b i t e d  such  a n  a r rangement .  We 

have t h e r e f o r e  d e c i d e d  n o t  t o  recommend t h e  e x t e n s i o n  o f  t h e  

p r i n c i p l e  o f  CPA 1 3 ( l )  ( c )  t o  p e o p l e  o t h e r  t h a n  c o l l e c t i o n  

a g e n c i e s  and c o l l e c t o r s .  

7 . 7 7  A more d i f f i c u l t  problem a r i s e s  where t h e  agreement  

between d e b t o r  and c r e d i t o r  d o e s  p r o v i d e  t h a t ,  i n  t h e  e v e n t  o f  

d e f a u l t ,  t h e  d e b t o r  i s  r e s p o n s i b l e  f o r  c o s t s  o f  c o l l e c t i o n .  

Some Canadian c o l l e c t i o n  p r a c t i c e s  s t a t u t e s  o v e r r i d e  s u c h  

ag reement s .  For example,  s u b s e c t i o n  2 0 ( 2 )  o f  t h e  Nova S c o t i a  

C o l l e c t i o n  Agencies  Act s a y s :  

( 2 )  N o t w i t h s t a n d i n g  any agreement  t o  t h e  c o n t r a r y  
between a  d e b t o r  and a  c r e d i t o r ,  any c h a r g e s  made o r  
i n c u r r e d  by a  c o l l e c t i o n  agency o r  made o r  i n c u r r e d  by a  
c r e d i t o r  i n  employing a  c o l l e c t i o n  agency t o  c o l l e c t  t h e  
d e b t  s h a l l  be  deemed n o t  t o  be  a  p a r t  o f  t h e  amount owing 
by t h e  d e b t o r  and s h a l l  n o t  be  r e c o v e r a b l e  by t h e  c r e d i t o r  



o r  by t h e  c o l l e c t i o n  agency  a c t i n g  on b e h a l f  o f  t h e  
c r e d i t o r .  

Such a  p r o v i s i o n  was n o t  i n c l u d e d  i n  B i l l  89,  and t h e r e  is  

n o t h i n g  l i k e  i t  i n  t h e  p r e s e n t  Act. 

7.78 The Nova S c o t i a  s e c t i o n  migh t  have a  s u b s t a n t i a l  impac t ,  

a s  is i l l u s t r a t e d  by t h e  f a l l o w i n g  h y p o t h e t i c a l  s i t u a t i o n .  A 

l e n d s  B $1.000.00 p u r s u a n t  t o  an  agreement  which p r o v i d e s  t h a t ,  

i n  t h e  e v e n t  o f  nonpayment o f  t h e  $1,000.00 on t h e  due  d a t e ,  A 

c a n  r e c o v e r  h i s  c o l l e c t i o n  c h a r g e s  from B. B d o e s  n o t  pay. A 

i n s t r u c t s  t h e  X C o l l e c t i o n  Agency t o  c o l l e c t  on t h e  b a s i s  t h a t  X 

w i l l  keep 50% of  a l l  monies  c o l l e c t e d .  X c o l l e c t s  51,000.00 

from B,  p a y s  $500.00 t o  A and keeps  t h e  r e s t .  Absent a  p r o v i -  

s i o n  l i k e  Nova S c o t i a  s u b s e c t i o n  2012) .  A would appea r  t o  have a  

good a c t i o n  a g a i n s t  B f o r  5500.00 a s  a  c o l l e c t i o n  c h a r g e .  B 

t h u s  pays  $1,500.09 i n  t o t a l .  I f  t h e  Nova S c o t i a  p r o v i s i o n  were 

i n  p l a c e  and i f  t h e  $500.00 r e t a i n e d  by X is a  "cha rge  ... 
i n c u r r e d  by a  c r e d i t o r  i n  employing a  c o l l e c t i o n  agency t o  

c o l l e c t  t h e  d e b t " ,  A would n o t  be  a b l e  t o  r e c o v e r  t h e  $500 from 

B. 

7.79 The argument f o r  Nova S c o t i a  s u b s e c t i o n  2 0 ( 2 )  is  t h a t  most 

c o n t r a c t s  o f  c r e d i t  s a l e  and l o a n  a r e  c o n t r a c t s  o f  a d h e s i o n  i n  

which t h e  consumer h a s  l i t t l e  b a r g a i n i n g  power and must r e j e c t  

t h e  l o a n  o u t r i g h t  o r  t o  a c c e p t  i t  on t h e  p r o f f e r e d  terms.  There  

is  i n  many c a s e s  a n  i n e q u a l i t y  o f  knowledge and s o p h i s t i c a t i o n  

which t r a n s l a t e s  i n t o  a  v i r t u a l l y  u n c o n t r o l l e d  power i n  t h e  

vendor  o r  l e n d e r  t o  impose such  t e r m s  a s  he p l e a s e s .  I f  t h e s e  

a s s u m p t i o n s  a r e  r i g h t ,  t h e y  might  s u p p o r t  a  r e w r i t i n g  o f  t h e  law 

o f  c o n t r a c t  t o  i n v a l i d a t e  t e r m s  l i k e  t h e  one under  c o n s i d e r a t i o n  

a s  a g a i n s t  p u b l i c  p o l i c y .  

7.80 However a  s t u d y  o f  c o l l e c t i o n  p r a c t i c e s  i s  n o t ,  i n  ou r  

v iew,  t h e  p l a c e  t o  p ropose  t h e  o u t l a w i n g  o f  a  c o n t r a c t u a l  te rm 

which would o t h e r w i s e  be  v a l i d .  Such a  p r o p o s a l  would i n v o l v e ,  



among other things, a reconsideration of the Credit and Loan 

Agreements Act. Such a study is larger than collection 

practices and we cannot undertake it here. We therefore do not 

recommend the inclusion in our draft amendments of a provision 

like Nova Scotia subsection 2 0 ( 2 ) .  

m. Duty to Volunteer Names of Agency, Collector and 

Creditor 

(1) Present Law 

7.81 CPA 13(l) (e and f) presently provide that no collection 

agency or collector shall: 

(e) if a collection aqency, carry on the business of a 
collection agency in a name other than the name in which he 
is licensed, or invite the public to deal anywhere other 
than at a place authorized by the licence: 

(f) if a collector, collect or attempt to collect a debt 
without using his true name and the name of the collection 
agency that employs or authorizes him to act as a 
collector, as that collection agency's name is shown on the 
collection agency licence. 

These apparently simple sections raise a number of difficult 

issues which need to be disentangled and considered separately. 

( 2 )  Duty to Debtor 

7.82 Restricting ourselves to collection agencies or collectors 

dealing directly with the debtor, it seems essential that the 

law should place a negative and a positive obligation on the 

agency or the collector. The negative duty should be to refrain 

from false representations as to the status or nature of the 

aqency or collector. We earlier made recommendation 13 to 

prohibit false representations as to status. 

7.83 We now conclude that the law should also impose on 



collection agencies or collectors dealing directly with the 

debtor the positive requirement to reveal to him (1) the name of 

the collector, (2) the name of the employing or authorizing 

collection agency, and (3) the name of the creditor whose 

account is being collected. Such a requirement seems to be 

required for fair dealing between the parties, as well as to 

permit the debtor to complain to the Administrator about 

improper collection practices. Hence our proposed section 13.2. 

7.84 In our view, the same arguments do not apply where it is 

the creditor collecting his own debt. We have already proposed 

extensive controls on the quality of communication during the 

debt collection process. It is in the interests of the creditor 
or his assignee to convey to the debtor the information set out 

in our proposed section 13.2. On balance, we do not favour the 

extension of the provision to cover people other than collection 

agencies and collectors. 

7.85 Our recommendations appear below at paragraphs 7.96 and 

7.97. 

(3) Duty to Third Persons 

7.86 In paragraphs 7.81 - 7.85, we argued that collection 

agencies and collectors collecting or attempting to collect 

debts directly from the debtor Should be required to give him 

the names of the agency, collector and creditor. We must now 

decide whether these positive duties of disclosure should apply 

to communications with third persons. 

7.87 At paragraph 7.81, we quote the present CPA 13(l) (e and 

f ) .  The sections, which are common in Canadian and American 

statutes, are ambiguous. If a collector tries to collect a debt 

from the debtor or anyone else (but not if he is engaged in 

finding a debtor), he is required to use his true name and the 

name of the employing collection agency. However a collection 

agency is required to use its true name while carrying on its 



b u s i n e s s .  The d r a f t s m a n  may have  been t h i n k i n g  of t h e  a g e n c y ' s  

d e a l i n g s  w i t h  i ts  c r e d i t o r - c l i e n t s .  However t h e  b u s i n e s s  o f  an  

agency i n c l u d e s  l o c a t i o n  o f  d e b t o r s .  I f  a  c o l l e c t o r  engaged i n  

f i n d i n g  d e b t o r s  d o e s  n o t  r e v e a l  t h e  a g e n c y ' s  name, t h e  c o l l e c t o r  

h a s  n o t  committed an  o f f e n c e  under  CPA 1 3 ( l )  ( f ) ,  b u t  t h e  agency ,  

a c t i n g  t h r o u g h  t h e  c o l l e c t o r ,  may have committed an  o f f e n c e  

under  CPA 1 3 ( l )  ( e ) .  

7.88  The p o l i c y  c o n s i d e r a t i o n s  a r e  e q u a l l y  d i f f i c u l t .  One may 

d i s t i n g u i s h  t h r e e  c l a s s e s  o f  c a s e  where CPA 1 3 ( l )  ( e  and f )  may 

have some a p p l i c a t i o n .  

7 . 8 9  The f i r s t  c a s e  is t h a t  o f  t h e  c o l l e c t i o n  agency o r  

c o l l e c t o r  t a l k i n g  t o  h i s  c r e d i t o r - c l i e n t .  It i s  no doub t  u s e f u l  

f o r  t h e  agency  t o  g i v e  i t s  t r u e  name, b u t  i t  i s  n o t  n e c e s s a r y  t o  

l e g i s l a t e  t h i s  r e s u l t .  

7 . 9 0  The second t y p e  o f  c a s e  where CPA 1 3 ( l )  ( e  and f )  may a p p l y  

is t h a t  o f  f i n d i n g  d e b t o r s .  The problems can  b e s t  be  deve loped  

by c o n s i d e r i n g  some h y p o t h e t i c a l  c a s e s :  

(1) The c o l l e c t o r  is  t r y i n g  t o  l o c a t e  t h e  d e b t o r .  He 

c o n t a c t s  t h e  d e b t o r ' s  b r o t h e r  and s a y s  t h a t  he wants  t o  t a l k  t o  

t h e  d e b t o r  "on p e r s o n a l  business:  He makes no r e f e r e n c e  t o  h i s  

t r u e  employment. 

( 2 )  Same a s  (1) e x c e p t  t h a t  t h e  c o l l e c t o r  s a y s  f a l s e l y  

t h a t  he  wan t s  t h e  d e b t o r ,  a  t r u c k e r ,  t o  move some goods  f o r  him. 

( 3 )  The c o l l e c t o r ,  t r y i n g  t o  l o c a t e  t h e  d e b t o r ,  t e l e p h o n e s  

h i s  employer and v o l u n t e e r s  t h a t  he  is  employed by a  c o l l e c t i o n  

agency.  

( 4 )  Same a s  ( 3 )  e x c e p t  t h a t  t h e  c o l l e c t o r  i n d i c a t e s  h i s  

c o n n e c t i o n  w i t h  t h e  c o l l e c t i o n  agency  o n l y  a f t e r  t h e  employer 

s a y s  t h a t  he  w i l l  n o t  t a l k  f u r t h e r  u n l e s s  t h e  c o l l e c t o r  r e v e a l s  



h i s  r e a s o n  f o r  c a l l i n g .  

7.91 In  t h e  d e b t o r - f i n d i n g  h y p o t h e t i c a l s ,  t h e  b r o t h e r  and 

pe rhaps  t h e  employer a r e  u n l i k e l y  t o  v o l u n t e e r  a n y  i n f o r m a t i o n  

a b o u t  t h e  d e b t o r  i f  t h e y  know t h a t  t h e  q u e s t i o n e r  is employed by 

a  c o l l e c t i o n  agency. A r e q u i r e m e n t  t o  r e v e a l  t h a t  f a c t  w i l l  

s u b s t a n t i a l l y  impa i r  t h e  l e g i t i m a t e  a c t i v i t y  o f  l o c a t i n g  t h e  

d e b t o r .  

7.92 In  a l l  o f  t h e s e  c a s e s ,  one  i s  tempted t o  t h i n k  t h a t ,  i f  

t h e  c o l l e c t o r  can  g e t  t h e  d e s i r e d  i n f o r m a t i o n  o r  r e s u l t  w i t h o u t  

r e v e a l i n g  who he is,  t h e  r e p u t a t i o n  o f  t h e  d e b t o r  h a s  been saved 

u n n e c e s s a r y  b l a c k e n i n g .  A r i g i d  r u l e  would f o r c e  t h e  c o l l e c t i o n  

agency and t h e  c o l l e c t o r  t o  g i v e  t h i s  i n f o r m a t i o n  t o  t h e  t h i r d  

pe r son  when i t  i s  n o t  r e q u e s t e d .  An employer o r  t h e  b r o t h e r  who 

d o e s  r e q u e s t  t h e  name and purpose  o f  t h e  t e l e p h o n e r  can  a lways  

hang up i f  s u c h  i n f o r m a t i o n  is n o t  fo r thcoming .  

7.93 The t h i r d  t y p e  o f  c a s e  where CPA 1 3 ( 1 )  ( e  and f l  have  

a p p l i c a t i o n  is where t h e  c o l l e c t o r  i s  t r y i n g  t o  c o l l e c t  t h e  

d e b t .  Again some h y p o t h e t i c a l s  may be  u s e f u l :  

(1) The c o l l e c t o r ,  engaged i n  d e b t  c o l l e c t i o n ,  phones t h e  

d e b t o r ' s  b r o t h e r  and a s k s  him t o  pay t h e  d e b t  i n  o r d e r  t o  avo id  

t h e  c r e d i t o r  having t o  s u e  t h e  b r o t h e r .  

( 2 )  Same a s  (1) e x c e p t  t h a t  t h e  c o l l e c t o r  a s k s  t h e  b r o t h e r  

t o  pe r suade  t h e  d e b t o r  t o  pay t h e  d e b t .  

7.94 These c a s e s  a r e  e a s i e r  t h a n  t h e  d e b t o r - f i n d i n g  

h y p o t h e t i c a l s .  The t h i r d  pe r son  is be ing  asked t o  i n v o l v e  

h i m s e l f  i n  t h e  d e b t  problems o f  someone e l s e .  The c h o i c e  is t o  

a c c e p t  o r  r e j e c t  t h e  i n v i t a t i o n .  L e g i s l a t i o n  would n o t  a p p e a r  

t o  add a n y t h i n g  u s e f u l .  

7.95 The upsho t  is  t h a t  we d o  n o t  f avour  l e g i s l a t i o n  i n  any o f  



the three groups of cases discussed above. The debtor-finding 

hypotheticals are the most difficult but, on balance, we think 

that the law should not impose positive requirements on the 

collector to convey information about the debt. We have already 

proposed a new section 13.2 restricted to communications 

directly with the debtor. We now recommend that CPA 13(1) (e and 

f) be repealed and that, except for section 13.2, nothing be put 
in their place. 

7.96 Recommendation 14. We recommend the addition to the CPA 

of section 13.2 which provides: 

13.2 No collection agency or collector shall collect or 
attempt to collect a debt from the debtor unless he has 
told the debtor 

(a) the name of the collector, 

(b) the name of the collection agency that employs or 
authorizes him to act as a collector, as that 
name appears on the collection agency licence, 
and 

(c) the name of the creditor whose account is being 
collected, or the name of the assignee of the 
debt from the creditor. 

7.97 Recommendation 15. We recommend the repeal of CPA 1311) (e 

and f) . 
(4) The House Agency Problem 

7.98 CPA l(b) defines "collection agency" in part as follows: 

(b) "collection agency" means a person, other than a 
collector, who carries on the business 

(i) of collecting or attempting to collect debts for 
other persons, 

(ii) of collecting or attempting to collect debts 
under any name which differs from that of the creditor 
to whom the debt is owed. 



The e f f e c t  o f  CPA l ( b )  ( i i ) ,  t a k e n  w i t h  CPA 4 ( 1 ) ,  is t o  r e q u i r e  a  

c r e d i t o r  a t t e m p t i n g  t o  c o l l e c t  h i s  own d e b t s  under  a  name o t h e r  

t h a n  h i s  own t o  o b t a i n  a  c o l l e c t i o n  agency  l i c e n c e .  The purpose  

o f  t h e s e  s e c t i o n s  i s  t o  d e a l  w i t h  t h e  phenomenon known a s  t h e  

house  agency. 

7.99 MacGuigan d e s c r i b e d  t h e  house  agency  p r a c t i c e  a s  f o l l o w s  
48 

i n  Cases  and M a t e r i a l s  on C r e d i t o r s '  R i a h t s :  

These house  a g e n c i e s  a r e  a c t u a l l y  t h e  c r e d i t o r  h i m s e l f  (and 
s o  exempt from t h e  l aw)  b u t  t a k e  t h e  name of a  f i c t i t i o u s  
c o l l e c t i o n  agency  (and s o  i n t i m i d a t e  t h e  d e b t o r ) .  T h e i r  
common method o f  o p e r a t i o n  i s  t o  send o u t  l e g a l - l i k e  
l e t t e r s  on t h e  l e t t e r h e a d  o f  a f a l s e - f r o n t  c o l l e c t i o n  
agency t h r e a t e n i n g  t o  s u e ,  t o  g a r n i s h  wages,  and t o  r u i n  a  
d e b t o r ' s  c r e d i t  r a t i n g .  T h i s  d e v i c e  is  used p r i n c i p a l l y  by 
book and magazine  p u b l i s h e r s  and d i s t r i b u t o r s . . . . .  The 
l e t t e r s  u s u a l l y  p resuppose  a  f a v o r a b l e  j u d i c i a l  f i n d i n g  i n  
a  wav t h a t  a  l i c e n s e d  c o l l e c t i o n  aoencv would n o t  be  - ~ ~~-~~ 2 ~~~. 
a l l o & e d  t o  do and make t h r e a t s  on t h e  b a s i s  o f  t h e  
p r e s u p p o s i t i o n .  

7.100 Bes ide  A l b e r t a ,  s i x  j u r i s d i c t i o n s d g  h a v e  l e g i s l a t e d  

a b o u t  t h e  house  agency.  

7.101 We a r e  informed by t h e  A d m i n i s t r a t o r  o f  C o l l e c t i o n  

P r a c t i c e s  t h a t ,  s i n c e  t h e  i n t r o d u c t i o n  o f  CPA l ( b )  ( i i ) ,  t h e  

Department h a s  e x p e r i e n c e d  no problems w i t h  house  a g e n c i e s .  

Some c r e d i t o r s  have s topped  f o l l o w i n g  t h e  p r a c t i c e ,  w h i l e  o t h e r s  

have  c o n s i d e r e d  t h e  p o s s i b i l i t y  o f  o b t a i n i n g  c o l l e c t i o n  agency 

l i c e n c e s .  The A d m i n i s t r a t o r  i s  happy w i t h  t h e  p r e s e n t  law a s  i t  

f o r c e s  c r e d i t o r s  us ing  house a g e n c i e s  e i t h e r  t o  s t o p  o r  t o  

o b t a i n  a  l i c e n c e  and t h e r e f o r e  submi t  t h e m s e l v e s  t o  t h e  

s u p e r v i s i o n  o f  t h e  Department.  

4 8  (2nd ed. ,  1967) 15. 4 9  B r i t i s h  Columbia,  Mani toba ,  Newfoundland, O n t a r i o ,  
Saskatchewan and t h e  Yukon T e r r i t o r y .  A s  t o  t h e  B.C. 
l e g i s l a t i o n ,  s e e  B.C. R e p o r t ,  supra., n o t e  8 ,  a t  p a r a g r a p h s  
117 - 123. 



7.102 We a g r e e  w i t h  t h e  A d m i n i s t r a t o r  and recommend no change 

i n  CPA l ( b )  ( i i ) .  

n. Communication w i t h  t h e  Debtor  

(1) G e n e r a l l y  

7.103 To t h i s  p o i n t ,  we have assumed t h a t  communication between 

t h e  c r e d i t o r  o r  c o l l e c t o r  and t h e  d e b t o r  w i l l  t a k e  p l a c e ,  and 

have made p r o p o s a l s  t o  r e g u l a t e  i t s  manner o r  form. A more 

r a d i c a l  approach  i s  t o  p r o h i b i t  communication a l t o g e t h e r  i n  

c e r t a i n  c i r c u m s t a n c e s .  American l e g i s l a t i o n  h a s  gone a  

s u b s t a n t i a l  d i s t a n c e  a l o n g  t h i s  p a t h ,  and t h e r e  i s  some 

a n a l o g o u s  Canadian l e g i s l a t i o n .  We w i l l  c o n c e n t r a t e  on t h e  

r e l e v a n t  s e c t i o n s  o f  t h e  F a i r  Debt C o l l e c t i o n  P r a c t i c e s  ~ c t ~ '  t o  

s e e  i f  t h e y  seem a p p r o p r i a t e  i n  A l b e r t a .  We w i l l  a l s o  r e f e r  t o  

s i m i l a r  Canadian l e g i s l a t i o n  where u s e f u l .  

( a )  No Communication where Represen ted  by Lawyer 

7.104 FLKPA 1 6 9 2 c ( a )  ( 2 )  p r o h i b i t s  communication i f  t h e  d e b t  

c o l l e c t o r  knows t h a t  t h e  consumer is r e p r e s e n t e d  by an  a t t o r n e y  

w i t h  r e s p e c t  t o  t h e  d e b t ,  and knows o r  c a n  r e a d i l y  a s c e r t a i n  t h e  

a t t o r n e y ' s  name and a d d r e s s  " u n l e s s  t h e  a t t o r n e y  f a i l s  t o  

respond w i t h i n  a  r e a s o n a b l e  p e r i o d  of t i m e  t o  a  communicat ion 

from t h e  d e b t  c o l l e c t o r  o r  u n l e s s  t h e  a t t o r n e y  c o n s e n t s  t o  

d i r e c t  communication w i t h  t h e  consumer." The r u l e  d o e s  n o t  

a p p l y  where t h e  consumer h a s  g i v e n  a  p r i o r  c o n s e n t  d i r e c t l y  t o  

t h e  d e b t  c o l l e c t o r  o r  where a  c o u r t  o f - c o m p e t e n t  j u r i s d i c t i o n  

e x p r e s s l y  p e r m i t s  communication.  

50 1 5  USCS, 5 s .  1692-16920 ( h e r e a f t e r  FLKPA). 



( b )  V a l i d a t i o n  o f  Debts  

7.105 FLXPA 16929 p r o v i d e s  t h a t ,  w i t h i n  f i v e  d a y s  a f t e r  t h e  

i n i t i a l  communication w i t h  a  consumer t o  c o l l e c t  a  d e b t ,  

t h e  c o l l e c t o r  s h a l l  send t h e  consumer a  w r i t t e n  n o t i c e  

c o n t a i n i n g  i n f o r m a t i o n  a b o u t  t h e  c r e d i t o r ,  t h e  amount of t h e  

d e b t ,  and c e r t a i n  s t a t e m e n t s  o f  t h e  law. I f  t h e  consumer 

n o t i f i e s  t h e  c o l l e c t o r  i n  w r i t i n g  w i t h i n  t h i r t y  d a y s  o f  r e c e i p t  

o f  t h e  s t a t e m e n t  ( 1 )  t h a t  t h e  d e b t  o r  a  p o r t i o n  t h e r e o f  is  

d i s p u t e d  o r  ( i i )  t h a t  t h e  consumer wan t s  t h e  name and a d d r e s s  o f  

t h e  o r i g i n a l  c r e d i t o r ,  t h e n  t h e  d e b t  c o l l e c t o r  s h a l l  c e a s e  

c o l l e c t i o n  e f f o r t s  ' u n t i l  t h e  d e b t  c o l l e c t o r  o b t a i n s  

v e r i f i c a t i o n  o f  t h e  d e b t  o r  a  copy o f  t h e  judgment,  o r  t h e  name 
and a d d r e s s  o f  t h e  o r i g i n a l  c r e d i t o r ,  and a  copy o f  s u c h  

v e r i f i c a t i o n  o r  judgment,  o r  name and a d d r e s s  o f  t h e  o r i g i n a l  

c r e d i t o r ,  i s  mai l ed  t o  t h e  consumer by t h e  d e b t  c o l l e c t o r . "  The 

term ' v e r i f i c a t i o n  o f  t h e  d e b t "  is  n o t  d e f i n e d .  Quebec and Nova 

S c o t i a  a r e  t h e  o n l y  Canadian j u r i s d i c t i o n s  w i t h  s i m i l a r  

p r o v i s i o n s .  5 1 

( c )  Termina t ing  Communication 

7.106 FLXPA 1 6 9 2 c ( c )  p r o v i d e s  t h a t ,  " i f  a  consumer n o t i f i e s  a  

d e b t  c o l l e c t o r  i n  w r i t i n g  t h a t  t h e  consumer r e f u s e s  t o  pay a  

d e b t  o r  t h a t  t h e  consumer w i s h e s  t h e  d e b t  c o l l e c t o r  t o  c e a s e  

f u r t h e r  communication w i t h  t h e  consumer",  t h e  d e b t  c o l l e c t o r  

s h a l l  n o t  communicate f u r t h e r  w i t h  t h e  consumer e x c e p t  t o  s a y  

t h a t  h i s  c o l l e c t i o n  e f f o r t s  a r e  b e i n g  t e r m i n a t e d  o r  t h a t  he 

i n t e n d s  t o  invoke s p e c i f i e d  remedies .  

51 See  Debt C o l l e c t i o n  A c t ,  S.Q. 1979, c.70, s. 3 4 ( 1 ) ;  
C o l l e c t i o n  Agencies  A c t ,  C.S.N.S. 1979, c .  C-20, s . 2 0 ( f ) .  



7.107 FDCPA 1 6 9 2 a ( 3 )  d e f i n e s  "consumerm t o  mean "any  n a t u r a l  

p e r s o n  o b l i g a t e d  o r  a l l e g e d l y  o b l i g a t e d  t o  pay any deb t . "  For 

t h e  p u r p o s e s  o f  FDCPA 1 6 9 2 c ( a )  ( 2 )  ( l awyer  r e p r e s e n t a t i o n )  

and1692c(c )  ( t e r m i n a t i n g  communicat ion)  b u t  n o t  f o r  FDCPA 16929 

( v a l i d a t i o n  o f  d e b t ) ,  "consumer" is  f u r t h e r  d e f i n e d  t o  i n c l u d e  

" t h e  consumer ' s  s p o u s e ,  p a r e n t  ( i f  t h e  consumer i s  a  m i n o r ) ,  

g u a r d i a n ,  e x e c u t o r ,  o r  a d m i n i ~ t r a t o r . " ~ ~  

7.108 We w i l l  n e x t  c o n s i d e r  whether  any o f  t h e s e  p r o h i b i t i o n s  

on communication s h o u l d  be  i n c o r p o r a t e d  i n t o  A l b e r t a  law. 

( 2 )  No Communication where Represen ted  by Lawyer 

7 .109 The p r o h i b i t i o n  a g a i n s t  communication d i r e c t l y  w i t h  a  

d e b t o r  r e p r e s e n t e d  by a  l awyer  r e s t s  on an  a n a l o g y  which is, i n  

our  v iew,  f a l s e .  I f  t h e  c r e d i t o r  and d e b t o r  were b o t h  

r e p r e s e n t e d  by c o u n s e l ,  i t  would b e  improper i n  t h e  u s u a l  

s i t u a t i o n  f o r  t h e  c r e d i t o r ' s  l awyer  t o  c i r c u m v e n t  t h e  d e b t o r ' s  

lawyer  i n  o r d e r  t o  d e a l  w i t h  t h e  d e b t o r .  T h i s  r u l e  r e s t s  on t h e  

e t h i c s  o f  t h e  l e g a l  p r o f e s s i o n  which d o  n o t  a p p l y  t o  t h e  

c o l l e c t i o n  agency b u s i n e s s .  Moreover,  t h e  FDCPA r u l e  would 

c r e a t e  o p p o r t u n i t i e s  f o r  t h e  d e b t o r  t o  s t o n e w a l l  by r e f e r r i n g  

t h e  c o l l e c t o r  t o  a  lawyer  who migh t  n o t  r e p r e s e n t  t h e  d e b t o r  a s  

t o  t h e  d e b t  o r  a t  a l l .  We r e j e c t  t h e  American r u l e  b o t h  on 

t h e o r e t i c a l  g r o u n d s  and b e c a u s e  o f  t h e  p r a c t i c a l  problems i t  

would c r e a t e .  

( 3 )  V a l i d a t i o n  o f  Debts  

7.118 We have a l r e a d y  p r o v i d e d  i n  s e c t i o n  13.2 o f  t h e  p roposed  

amendments t h a t  c o l l e c t i o n  a g e n c i e s  and c o l l e c t o r s  engaged i n  

t h e  a c t i v i t y  o f  c o l l e c t i n g  d e b t s  must t e l l  t h e  d e b t o r  t h e  names 

52  
See FDCPA, s. 1692c ( d ) .  



o f  t h e  c o l l e c t o r ,  t h e  c o l l e c t i o n  agency  and t h e  c r e d i t o r .  We 

have  n o t  p rov ided  t h a t  t h e  d e b t o r  must be  t o l d  t h e  p r e s e n t  

a d d r e s s  o f  t h e  c r e d i t o r  o r  t h e  amount o f  t h e  d e b t ,  a l t h o u g h  t h i s  

i n f o r m a t i o n  w i l l  p r o b a b l y  a p p e a r  on t h e  l a s t  b i l l  s e n t  by t h e  

c r e d i t o r .  FLKPA 16929 would a p p e a r  t o  be  u n n e c e s s a r y  b e c a u s e  o f  

ou r  proposed s e c t i o n  13.2  and b e c a u s e  t h e  d e b t o r  w i l l  l i k e l y  

have  o r  b e  a b l e  t o  g e t  t h i s  i n f o r m a t i o n .  

7.111 While we d o  n o t  know how FLKPA works i n  p r a c t i c e ,  we 

t h i n k  t h a t  s e c t i o n  16929 would add e x c e s s i v e  s t r u c t u r e  t o  what 

s h o u l d  be  a  r e l a t i v e l y  s i m p l e ,  s t r a i g h t f o r w a r d  p r o c e s s .  The 

p r o v i s i o n  a p p e a r s  t o  r e q u i r e  t h a t  t h e  w r i t t e n  n o t i c e  be  

" r e c e i v e d "  by t h e  d e b t o r ,  a  r e q u i r e m e n t  which may b e  d i f f i c u l t  

t o  meet.  We d o  n o t  u n d e r s t a n d  what is meant b y  " v e r i f i c a t i o n  o f  

t h e  deb t . "  On t h e  o t h e r  hand,  t h e  copy  o f  t h e  " v e r i f i c a t i o n  o f  

t h e  d e b t m  o r  t h e  c r e d i t o r ' s  a d d r e s s  need o n l y  be  m a i l e d ,  n o t  

n e c e s s a r i l y  r e c e i v e d .  

7.112 The more b a s i c  q u e s t i o n  i s  whether  t h e  d e b t o r ,  by 

d i s p u t i n g  t h e  e x i s t e n c e  o r  amount o f  t h e  d e b t  o r  by s i m p l y  

r e f u s i n g  t o  pay,  o u g h t  t o  be  a b l e  t o  b r i n g  c o l l e c t i o n  e f f o r t s  t o  

a n  end.  T h i s  i s s u e  w i l l  b e  d i s c u s s e d  below. 

( 4 )  Te rmina t ing  Communication 

7.113 A t  common l aw,  t h e r e  would appea r  t o  be  no l e g a l  l i m i t  t o  

t h e  c r e d i t o r ' s  r i g h t  t o  c o n t i n u e  c o l l e c t i o n  e f f o r t s ,  e i t h e r  

d i r e c t l y  o r  t h r o u g h  an  a g e n t .  Even a f t e r  an  a c t i o n  on t h e  d e b t  

is  b a r r e d  by t h e  S t a t u t e  o f  L i m i t a t i o n s  o r  d i s c h a r g e d  by t h e  

d e b t o r ' s  b a n k r u p t c y ,  t h e r e  would a p p e a r  t o  be  no r eason  why t h e  

c r e d i t o r  c a n n o t  c o n t i n u e  t o  hound t h e  d e b t o r  f o r  payment. Our 

recommendations t o  t h i s  p o i n t  w i l l  a f f e c t  t h e  q u a l i t y  o f  t h a t  

communication b u t  w i l l  n o t  e n a b l e  t h e  d e b t o r  t o  b r i n g  i t  t o  an  

end.  Even i f  t h e  d e b t o r  t e l l s  t h e  c r e d i t o r  t o  s u e  o r  t o  s t o p  

c o l l e c t i o n  e f f o r t s ,  t h e  c r e d i t o r  is' under  no d u t y  t o  r e s t r i c t  



h i m s e l f  t o  t h e s e  a l t e r n a t i v e s .  

7.114 The FDCPA a t t a c k s  t h i s  problem i n  two ways. The 

v a l i d a t i o n  o f  d e b t s  s e c t i o n  (FDCPA 16929) e n a b l e s  t h e  d e b t o r  t o  

s t o p  communication by ( i )  d i s p u t i n g  t h e  d e b t  and a s k i n g  t h e  

c o l l e c t o r  t o  v e r i f y  i t ,  and ( i i )  a s k i n g  f o r  t h e  c r e d i t o r ' s  

p r e s e n t  a d d r e s s .  I t  i s  n o t  uncommon t h a t  d e b t  c o l l e c t o r s  a r e  

f a c e d  w i t h  t h e  d e b t o r ' s  a s s e r t i o n  t h a t  he  h a s  p a i d  o r  t h a t  he  

was neve r  i n d e b t e d .  A t  p r e s e n t ,  t h e  c o l l e c t o r  is under  no 

o b l i g a t i o n  t o  check  t h e s e  f a c t s ,  a l t h o u g h  most c o l l e c t o r s  w i l l  

want t o  d o  s o  i n  o r d e r  t o  a v o i d  f r u i t l e s s  c o l l e c t i o n  work where 

t h e r e  is  a  d e f e n c e .  The d e b t o r  may a l t e r n a t i v e l y  want t o  check  

d i r e c t l y  w i t h  t h e  c r e d i t o r .  Hence t h e  r e q u i r e m e n t  t o  p r o v i d e  

t h e  c r e d i t o r ' s  p r e s e n t  a d d r e s s .  

7.115 The t e r m i n a t i n g  communication p r o v i s i o n  - FDCPA 

1 6 9 2 c ( c )  - g o e s  much f u r t h e r  and p r o v i d e s  t h a t  a  d e b t o r  may 

b r i n g  a l l  communicat ions  t o  an  end by n o t i f y i n g  t h a t  c o l l e c t o r  

i n  w r i t i n g  t h a t  he  ( i )  r e f u s e s  t o  pay t h e  d e b t  o r  ( i i )  w i s h e s  

communicat ions  t o  c e a s e .  Thereupon communication from t h e  

c o l l e c t o r  must s t o p ,  e x c e p t  t o  a d v i s e  t h e  d e b t o r  o f  s p e c i f i c  

r emed ies  which t h e  c o l l e c t o r  o r  c r e d i t o r  may invoke  i n  t h e  

f u t u r e .  The c r e d i t o r  i s  n o t  c a u g h t  by t h i s  p r o h i b i t i o n  n o r  

a p p a r e n t l y  i s  any o t h e r  c o l l e c t i o n  agency  employed by t h e  

c r e d i t o r .  

7 .116 The American s e c t i o n s  a r e  i n t e n d e d  t o  p r o h i b i t  communica- 

t i o n  by c o l l e c t i o n  a g e n c i e s  and c o l l e c t o r s ,  and we t u r n  f i r s t  t o  

t h e  c o n s i d e r a t i o n  o f  s i m i l a r  p r o v i s i o n s  i n  A l b e r t a .  We have 

e a r l i e r  recommended c o n t r o l s  on a b u s i v e  o r  t h r e a t e n i n g  communi- 

c a t i o n s .  The i s s u e  h e r e  i s  whether  we s h o u l d  go  f u r t h e r  and 

recommend p r o h i b i t i o n  o f  non-abusive  communicat ion by a g e n c i e s  

and c o l l e c t o r s .  

7.117 Under ly ing t h e  American l e g i s l a t i o n  i s  t h e  f e a r  t h a t  

a g e n c i e s  o r  t h e i r  employees w i l l  phone o r  w r i t e  r e p e a t e d l y ,  



i g n o r i n g  t h e  d e b t o r ' s  a s s e r t i o n  t h a t  he  d o e s  n o t  owe t h e  money 

and h i s  e x p r e s s e d  d e s i r e  t o  be  l e f t  a l o n e .  However c o l l e c t i o n  

a g e n c i e s  work on a  no c o l l e c t  no  pay b a s i s .  There  is t h e r e f o r e  

a  r e a l  economic l i m i t  on t h e  amount o f  communication which an  

agency  w i l l  c a r r y  o u t ,  p a r t i c u l a r l y  i f  t h e  d e b t o r  h a s  s a i d  t h a t  

he  d o e s  n o t  owe t h e  money. A t  w o r s t ,  an  agency  o r  a  c o l l e c t o r  

may b e  tempted t o  i n d u l g e  i n  a b u s i v e  t a c t i c s  o v e r  a  s h o r t  p e r i o d  

o f  t i m e  i n  an  e f f o r t  t o  j a r  t h e  d e b t o r  i n t o  paying.  W e  have  

recommended c o n t r o l s  on t h i s  t y p e  o f  p r a c t i c e ,  and we s e e  no 

r e a s o n  t o  go f u r t h e r  and t o  empower t h e  d e b t o r  t o  b r i n g  a l l  

communication t o  an  end ,  e i t h e r  by d i s p u t i n g  t h e  d e b t  o r  by 

r e f u s i n g  t o  pay.  

7.118 I f  t h e  a g e n t  s h o u l d  n o t  be  p r e v e n t e d  from c o n t i n u e d  

c o l l e c t i o n  e f f o r t s  u n l e s s  t h e y  become a b u s i v e  o r  t h r e a t e n i n g ,  

c l e a r l y  t h e  c r e d i t o r  s h o u l d  n o t .  Like t h e  c o l l e c t i o n  agency ,  

t h e  c r e d i t o r  h a s  r e a l  economic c o n s t r a i n t s  on how long  he  w i l l  

p r o l o n g  h i s  a t t e m p t s  t o  c o l l e c t  a  d e b t .  More f u n d a m e n t a l l y ,  we 

d o  n o t  t h i n k  t h a t  t h e  l i n e s  o f  communication s h o u l d  e v e r  be  

b roken ,  where t h e  communication r emains  c i v i l i z e d  and 

b u s i n e s s l i k e .  What is o f f e n s i v e  i s  i n t i m i d a t i o n  o r  a b u s e ,  and 

we have  recommended t h e  p r o h i b i t i o n  o f  s u c h  t a c t i c s  e a r l i e r  i n  

t h i s  r e p o r t .  

( 5 )  Canadian S e c t i o n s  P r o h i b i t i n g  o r  R e g u l a t i n q  
Communications 

( a )  Set-Off o r  C o u n t e r c l a i m  

7.119 S u b s e c t i o n  180 ( k )  o f  t h e  Manitoba Consumer P r o t e c t i o n  

~ c t ~ ~  p r o v i d e s  t h a t  no p e r s o n  s h a l l  

( k )  make f u r t h e r  demand f o r  payment o f  an  a c c o u n t  o r  s e i z e  



goods  o r  l e v y  d i s t r e s s  i f  t h e  d e b t o r  g i v e s  n o t i c e  by 
r e g i s t e r e d  m a i l  t o  t h e  c r e d i t  g r a n t o r ,  h i s  a s s i g n e e  o r  
c o l l e c t i o n  a g e n t ,  o f  a  c l a i m  f o r  s e t - o f f  o r  c o u n t e r c l a i m  
under t h i s  Act o r  any o t h e r  s t a t u t e  o r  r e g u l a t i o n ,  o r  under  
any r i g h t  o f  c o n t r a c t ,  u n t i l  
( i )  t h e  c r e d i t  g r a n t o r ,  h i s  a s s i g n e e  o r  c o l l e c t i o n  a g e n t  

h a s  s u b m i t t e d  t h e  m a t t e r  t o  a  c o u r t  o f  competent  
j u r i s d i c t i o n  f o r  a d j u d i c a t i o n ,  o r  

( i i )  t h e  d e b t o r  and t h e  c r e d i t  g r a n t o r ,  h i s  a s s i g n s  o r  
c o l l e c t i o n  a g e n t ,  have  ag reed  i n  w r i t i n g  t o  t h e  amount 
s t i l l  owing by t h e  d e b t o r  i n  r e s p e c t  o f  t h e  a c c o u n t  
a f t e r  d e d u c t i n g  an  amount ag reed  upon f o r  t h e  c l a i m  
f o r  s e t - o f f  o r  c o u n t e r c l a i m ;  

The Yukon T e r r i t o r y  h a s  a  s i m i l a r  p r o v i s i o n  i n  i ts  Consumers' 

P r o t e c t i o n  Ordinance ,  54 

7.120 The i d e a  t h a t  c r e d i t o r s '  remedies  a r e  modi f i ed  when t h e  

d e f e n d a n t  f i l e s  a  c o u n t e r c l a i m  i s  n o t  f o r e i g n  t o  A l b e r t a .  See 

A l b e r t a  Ru les  o f  C o u r t ,  r u l e s  151, 155. However, a p a r t  from t h e  

f a c t  t h a t  t h e r e  is  no p rocedure  by which t h e  c r e d i t o r  can submi t  

a  c o u n t e r c l a i m  t o  a c o u r t ,  we d o  n o t  t h i n k  t h a t  t h e  b a l d  

s t a t e m e n t  o f  a c o u n t e r c l a i m  s h o u l d  by i t s e l f  p a r a l y z e  c o l l e c t i o n  

e f f o r t s .  We do n o t  recommend t h e  s e c t i o n  f o r  A l b e r t a .  

( b )  No Verbal Communication 

7.121 S u b s e c t i o n  3 4 ( 2 )  o f  t h e  Quebec Debt C o l l e c t i o n  

~ c t ~ ~  p r o v i d e s  t h a t  no c o l l e c t i o n  agency  o r  c o l l e c t o r  s h a l l  

"communicate v e r b a l l y  w i t h  a  d e b t o r  who h a s  n o t i f i e d  him i n  

w r i t i n g  t o  communicate w i t h  him i n  w r i t i n g  only: The p r o v i s i o n  

p u r p o r t s  t o  l i m i t  t h e  form of  communication o n l y ,  l e a v i n g  

communication by l e t t e r  a v a i l a b l e  t o  t h e  c o l l e c t o r .  Bea r ing  i n  

mind t h a t  t h e  p r e f e r r e d  and most e f f e c t i v e  form of  communication 

is v e r b a l ,  t h e  Quebec s e c t i o n  amounts i n  f a c t  t o  a  g e n e r a l  b a r  

on communication.  A s  s u c h ,  i t  is s u b j e c t  t o  many o f  t h e  

c r i t i c i s m s  advanced above a g a i n s t  t h e  FDCPA s e c t i o n s .  We d o  n o t  

recommend t h e  Quebec s e c t i o n  f o r  A l b e r t a .  

54 
R.O.Y.T. 1971, c .  C-13, s. 7 1 ( k ) .  

55 S.Q. 1979, c.70. 



0 .  Threa tened  o r  Ac tua l  Communication w i t h  Th i rd  Pe r sons  

(1) G e n e r a l l y  

7.122 I n  t h e  p r e v i o u s  s e c t i o n ,  we c o n s i d e r e d  whether  commu- 

n i c a t i o n s  d i r e c t l y  w i t h  t h e  d e b t o r  s h o u l d  be  p r o h i b i t e d  and 

conc luded  t h a t  t h e r e  s h o u l d  be  no s u c h  p r o h i b i t i o n .  D i f f e r e n t  

c o n s i d e r a t i o n s  a r i s e  when we c o n s i d e r  communication d u r i n g  t h e  

p r o c e s s  o f  d e b t  c o l l e c t i o n  w i t h  p e r s o n s  o t h e r  t h a n  t h e  d e b t o r .  

7.123 In  c h a p t e r  3, we recorded  some c a s e s  where d e b t  

c o l l e c t o r s  c o n t a c t e d  p e r s o n s  o t h e r  t h a n  t h e  d e b t o r  d u r i n g  t h e  

d e b t  c o l l e c t i o n  p r o c e s s .  56 The l i t e r a t u r e  i n d i c a t e s  t h a t  

c o n t a c t s  wi th  t h i r d  p e r s o n s ,  e s p e c i a l l y  t h e  d e b t o r ' s  employer ,  

happen o f t e n  enough t o  s u g g e s t  t h e  need f o r  l e g i s l a t i o n .  

7.124 In  c h a p t e r  6 ,  we n o t e d  t h e  d e b t o r ' s  i n t e r e s t  i n  

p r e s e r v i n g  h i s  r e p u t a t i o n  from d e f a m a t i o n  and h i s  p r i v a c y  from 

u n r e a s o n a b l e  i n v a s i o n .  We a l s o  obse rved  t h a t  t h e  d e b t o r  s e e k s  

t o  m a i n t a i n  h i s  e x i s t i n g  network o f  r e l a t i o n s h i p s  w i t h  o t h e r  

p e r s o n s ,  i n c l u d i n g  f a m i l y ,  f r i e n d s ,  o t h e r  c r e d i t o r s  and h i s  

employer.  The l a s t  r e l a t i o n s h i p  is p a r t i c u l a r l y  i m p o r t a n t  

because  i t  is o f t e n  t h e  p r i n c i p a l  i f  n o t  t h e  o n l y  s o u r c e  o f  

income f o r  t h e  d e b t o r  which w i l l  p e r m i t  him t o  s u r v i v e  and t o  

Pay o f f  h i s  d e b t s .  Again t h e r e  is  s u b s t a n t i a l  e v i d e n c e ,  

s u p p o r t e d  by Ramsay's s t u d y  f o r  t h e  institutes7, t h a t  p r e s s u r e  

56 
s e e  p a r a g r a p h s  3 . 6 ( 3 ) ,  3 .717) .  3-18.  3.11 and 3.15. 

57 m, n o t e  17,  a t  pp. 255-256. 



by creditors on the employers of debtors has led to employers 

taking action against their employees, up to and including 

dismissal. 

7.125 The law of defamation is only useful to control third 

person communications in outrageous cases where false defamatory 

statements are published. The tort of privacy has developed in 

the United States (although not in Canada), but this tort has 

limitations which make it less useful in the context of debt 

collection. As a result, most North American jurisdictions have 

included in their collection practices statutes provisions which 

regulate or prohibit third person communications as part of debt 

collection. 

(2) Legislation in Other Jurisdictions 

7.126 The Nova Scotia Collections Agencies ~ c t ~ '  is a useful 

example. Subsection 20(1) provides in part that no collection 

agency or collector shall 

(1) give, by implication, inference or statement, 
directly or indirectly, any false or misleading information 
to any person that may be detrimental to a debtor, his 
spouse or any member of his family; 

(m) give, or threaten to give, by implication, 
inference or statement, directly or indirectly, to the 
person who employs a debtor, his spouse or any member of 
his family information that may adversely affect the 
employment or employment opportunities of the debtor, his 
spouse or any member of his family; .............................. 

58 S.N.S. 1975, c.7. 
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(01 e x c e u t  t o  o b t a i n  t h e  d e b t o r ' s  a d d r e s s .  . . 
communicate w i t h  t h e  employer ,  a c q u a i n t a n c e s ,  f r i e n d s ,  
r e l a t i v e s  o r  n e i g h b o u r s  o f  t h e  d e b t o r  e x c e p t  i n  t h e  c a s e  o f  
a  pe r son  who i s  s u r e t y  f o r  t h e  d e b t o r .  

Three  p o i n t s  may b e  made abou t  t h e  Nova S c o t i a  l e g i s l a t i o n .  

(1) S u b s e c t i o n s  (1) and ( m )  assume t h a t  communication may 

t a k e  p l a c e  and s e e k  t o  r e g u l a t e  i t s  conduc t  t o  e l i m i n a t e  

m a t e r i a l  which may b e  d e t r i m e n t a l  o r  may a d v e r s e l y  a f f e c t  t h e  

employment o f  t h e  d e b t o r  o r  h i s  f a m i l y .  

( 2 )  S u b s e c t i o n  ( m )  bu t  ( c u r i o u s l y )  n o t  s u b s e c t i o n  (1) 

o u t l a w s  a t h r e a t  t o  make t h e  f o r b i d d e n  communication.  The 

t h e o r y  a p p a r e n t l y  is  t h a t  t h e  t h r e a t  t o  d o  something unlawful  is 

a s  o b j e c t i o n a b l e  a s  t h e  a c t  i t s e l f .  

( 3 )  S u b s e c t i o n  ( o )  g o e s  f u r t h e r  and f o r b i d s  communication 

t o  c e r t a i n  p e r s o n s  e x c e p t  f o r  a l i m i t e d  purpose .  

7.127 Other  Canadian and American j u r i s d i c t i o n s  have e i t h e r  

r e g u l a t e d  o r  p r o h i b i t e d  t h i r d  p a r t y  communicat ion,  and somet imes  

bo th .  FDCPA 1692c(b)  o p t s  f o r  p r o h i b i t i o n ,  s u b j e c t  t o  

e x c e p t i o n s :  

( b )  Communication w i t h  t h i r d  p a r t i e s .  Except a s  p rov ided  
i n  s e c t i o n  804  [ t h e  s k i p  t r a c i n g  s e c t i o n ] ,  w i t h o u t  t h e  
p r i o r  c o n s e n t  o f  t h e  consumer g i v e n  d i r e c t l y  t o  t h e  d e b t  
c o l l e c t o r ,  o r  t h e  e x p r e s s  p e r m i s s i o n  o f  a  c o u r t  o f  
competent  j u r i s d i c t i o n ,  o r  a s  r e a s o n a b l y  n e c e s s a r y  t o  
e f f e c t u a t e  a  pos t judgment  j u d i c i a l  remedy, a  d e b t  c o l l e c t o r  
may n o t  communicate,  i n  c o n n e c t i o n  w i t h  t h e  c o l l e c t i o n  o f  
any d e b t ,  w i t h  any pe r son  o t h e r  t h a n  t h e  consumer ,  h i s  
a t t o r n e y ,  a  consumer r e p o r t i n g  agency i f  o t h e r w i s e  
p e r m i t t e d  by law, t h e  c r e d i t o r ,  t h e  a t t o r n e y  o f  t h e  
c r e d i t o r .  o r  t h e  a t t o r n e y  o f  t h e  d e b t  c o l l e c t o r .  

7.128 One might  have t h o u g h t  t h a t  1 6 9 2 c ( b )  covered  t h e  s u b j e c t ,  

b u t  FDCPA c o n t a i n s  s e v e r a l  o t h e r  p r o h i b i t i n g  o r  r e g u l a t o r y  

p r o v i s i o n s .  



(1) Under the heading "Harassment or abuse", FDCPA l692d 

prohibits a debt collector from engaging in the following: 

(3) The publication of a list of consumers who 
allegedly refuse to pay debts, except to a consumer 
reporting agency or to [an appropriate recipient of a 
credit report]. 

(4) The advertisement for sale of any debt to coerce 
payment of the debt. 

(2) In FDCPA 1692e (False or misleading representations), 

the following conduct by a debt collector is prohibited: 

(8) Communicating or threatening to communicate to 
any person credit information which is known or which 
should be known to be false, including the failure to 
communicate that a disputed debt is disputed. 

(3) Finally, FDCPA 1692f (Unfair Practices) prohibits a 

debt collector from the following activities: 

(7) Communicating with a consumer regarding a debt by 
post card. 

(8) Using any language or symbol, other than the debt 
collector's address, on any envelope when communica- 
ting with a consumer by use of the mails or by 
telegram, except that a debt collector may use his 
business name if such name does not indicate that he 
is in the debt collection business. 

The last three quoted sections are not subject to the exceptions 

which attach to 1692c. 

7.129 Other Canadian and American statutes appear to focus on a 

different policy against third party communication, namely, that 

it is wrong to collect or try to collect a debt from a person 

who does not owe the money. For example, clause 14(l) (m) of 

Alberta Bill 89 provided that no person engaged in debt 

collection shall 

(m) except in the case of a person who is a surety for the 
debtor, attempt to collect a debt from the debtor's 



8 8 

r e l a t i v e s ,  f r i e n d s ,  a c q u a i n t a n c e s  o r  ne ighbours .  

The e v i l  s t r u c k  a t  h e r e  a p p e a r s  t o  be  t h e  c o l l e c t i o n  o f  t h e  d e b t  

from a  pe r son  o t h e r  t h a n  t h e  d e b t o r ,  r a t h e r  t h a n  t h e  d i s semina -  

t i o n  o f  i n f o r m a t i o n  a b o u t  t h e  d e b t o r .  

7.130 A c l e a r e r  example o f  t h i s  p o l i c y  i s  c l a u s e  1 3 ( l )  ( d )  o f  

R e g u l a t i o n  27 under t h e  New Brunswick C o l l e c t i o n  Agencies  

~ c t ~ ~  which s a y s  t h a t  no c o l l e c t i o n  agency  s h a l l  

( d )  i n c l u d e  t h e  s p o u s e s  o f  d e b t o r s  i n  Cour t  a c t i o n s  and 
o t h e r  a t t e m p t s  i n  t h e  c o l l e c t i o n  o f  o u t s t a n d i n g  a c c o u n t s  
when i t  is c l e a r  t h a t  o n l y  one p a r t y  i s  l i a b l e  f o r  t h e  
d e b t .  

( 3 )  P o l i c y  D i f f i c u l t i e s  

7.131 E a r l i e r  i n  t h i s  c h a p t e r ,  we made recommendations which 

would r e g u l a t e  ( b u t  n o t  p r o h i b i t )  communicat ions  between t h e  

c o l l e c t o r  and p e r s o n s  o t h e r  t h a n  t h e  d e b t o r .  Indeed most o f  our  

p r o p o s a l s  a r e  broad enough t o  a f f e c t  communications w i t h  t h i r d  

p e r s o n s .  

7.132 When we go  beyond t h e  r e l a t i v e l y  s t r a i g h t f o r w a r d  

p r o p o s a l s  a l r e a d y  made, however,  we a r e  f aced  w i t h  d i f f i c u l t  

q u e s t i o n s  o f  s o c i a l  p o l i c y .  There  can  be  no d o u b t  t h a t  t h e  

d e b t o r  h a s  an  i n t e r e s t  i n  h i s  p r i v a c y  and r e p u t a t i o n ,  and i n  t h e  

ma in tenance  o f  h i s  e x i s t i n g  r e l a t i o n s h i p s .  On t h e  o t h e r  hand, 

t h e  c r e d i t o r  h a s  a  r i g h t  t o  c o l l e c t  h i s  d e b t  by r e a s o n a b l e  

means. Moreover he h a s  a  r i g h t  t o  communicate w i t h  peop le  abou t  

t h e  d e b t o r  s o  l o n g  a s  t h o s e  communicat ions  a r e  n o t  de famato ry  o r  

o t h e r w i s e  d e s t r u c t i v e .  The problem is t o  s t r i k e  an  a p p r o p r i a t e  

b a l a n c e  between t h e s e  compet ing g o a l s .  

59 R.S.N.B. 1973, c .  C-8. 



7.133 I f  t h e  i n t e n t i o n  o f  t h e  l e g i s l a t i o n  d i s c u s s e d  above i s  t o  

p r e v e n t  c o l l e c t o r s  o r  c r e d i t o r s  from a t t e m p t i n g  t o  c o l l e c t  d e b t s  

from p e r s o n s  o t h e r  t h a n  t h e  d e b t o r ,  we a g a i n  s e e  t h e  i s s u e  a s  

d i f f i c u l t .  Such advances  can  be  annoy ing ,  p a r t i c u l a r l y  i f  t h e y  

a r e  accompanied by m i s r e p r e s e n t a t i o n s  o f  t h e  law o r  by t h r e a t s  

t o  t h e  t h i r d  pe r son  o r  t h e  d e b t o r .  We have a l r e a d y  proposed 

amendments t o  p r o h i b i t  t h r e a t s  o f  v i o l e n c e  o r  c r i m i n a l  c o n d u c t ,  

a c c u s a t i o n s  a g a i n s t  t h e  d e b t o r ,  and t h r e a t s  t o  t a k e  any a c t i o n  

which c a n n o t  l e g a l l y  be  t a k e n .  Apar t  from t h e s e  p r o h i b i t e d  

t a c t i c s ,  t h e  c r e d i t o r  h a s  an i n t e r e s t  i n  e x p l o r i n g  o t h e r  avenues  

o f  payment, even i f  t h e y  i n v o l v e  t h i r d  p e r s o n s .  Any t h i r d  pe r son  

who d o e s  n o t  want t o  become invo lved  can  s a y  s o .  

7.134 On t h e  q u e s t i o n  o f  c o l l e c t o r  o r  c r e d i t o r  c o n t a c t  w i t h  t h e  

employer ,  we do t h i n k  t h a t  l e g i s l a t i o n  i s  needed.  We a r e  

convinced t h a t  c o l l e c t i o n  e f f o r t s  communicated d i r e c t l y  o r  

i n d i r e c t l y  t o  t h e  employer a r e  dangerous  t o  t h e  employee. They 

t h r e a t e n  t h e  c o n t i n u a n c e  o f  h i s  j o b  i n  some c a s e s ;  i n  o t h e r s  

t h e y  can  l e a d  t o  d i m i n i s h e d  c h a n c e s  of promot ion.  A 

" s u g g e s t i o n "  by an  employer i s  t h e  most p o t e n t  o f  t h r e a t s  t o  t h e  

deb to r -employee ,  and i t  c a n  l e a d  him t o  s t o p  payment on h i s  

o t h e r  d e b t s  t o  pay t h e  c l a i m  which t h e  employer knows a b o u t .  

There  i s  s u b s t a n t i a l  e v i d e n c e  t h a t  employees t h r e a t e n e d  i n  t h i s  

way w i l l  sometimes s t o p  work r a t h e r  t h a n  f a c e  t h e  p r e s s u r e  

g e n e r a t e d  by t h e  c r e d i t o r ' s  involvement  o f  t h e  employer i n  t h e  

d e b t  c o l l e c t i o n  p r o c e s s .  

7.135 The employer h a s  a  d i r e c t  f i n a n c i a l  i n t e r e s t  i n  h i s  

employee ' s  d e b t  problems. I f  t h e  c r e d i t o r  s u e s  t h e  employee and 

s e r v e s  a  g a r n i s h e e  summons on t h e  employer ,  i t  w i l l  b e  n e c e s s a r y  

t o  p u l l  t h e  employee ' s  f i l e  and make t h e  r e l a t i v e l y  c o m p l i c a t e d  

and u n c e r t a i n  c a l c u l a t i o n  o f  t h e  amount t o  be p a i d  i n t o  c o u r t .  

T h i s  p r o c e s s  w i l l  have t o  be r e p e a t e d  f o r  each  g a r n i s h e e  summons 

u n t i l  t h e  d e b t  and o t h e r  e x e c u t i o n  d e b t s  i n  t h e  s h e r i f f ' s  o f f i c e  

a r e  p a i d  o f f ,  o r  u n t i l  t h e  problem i s  " s o l v e d " ,  a  euphemism f o r  



t h e  d e b t o r  paying t h e  d e b t  ( p e r h a p s  by n e g l e c t i n g  o t h e r  

l e g i t i m a t e  c l a i m s ) ,  r e s i g n i n g  o r  b e i n g  f i r e d .  

7 .136 I t  i s  t r u e  t h a t  s e c t i o n  102 o f  t h e  Employment S t a n d a r d s  

p r o v i d e s  t h a t  an  employer s h a l l  n o t  t e r m i n a t e  o r  l a y  o f f  

an employee " f o r  t h e  s o l e  r e a s o n  t h a t  ga rn i shment  p r o c e e d i n g s  

a r e  be ing  o r  may be  t aken  a g a i n s t  an  employee." Our impress ion  

is t h a t  t h e  s e c t i o n  i s  r e l a t i v e l y  weak and is r a r e l y  e n f o r c e d .  

I t  d o e s  however i n d i c a t e  a  l e g i s l a t i v e  c o n c e r n  w i t h  t h e  

p r e s e r v a t i o n  o f  t h e  employment r e l a t i o n s h i p  i n  t h e  f a c e  o f  l e g a l  

a c t i o n  by an  employee 's  c r e d i t o r .  S i m i l a r  c o n s i d e r a t i o n s  l e a d  

u s  t o  t h e  c o n c l u s i o n  t h a t  c o l l e c t i o n  e f f o r t s  which i n v o l v e  t h e  

employer s h o u l d ,  w i t h i n  s u i t a b l e  l i m i t s ,  b e  p r o h i b i t e d .  

7.137 Communications wi th  t h i r d  p e r s o n s  o t h e r  t h a n  t h e  employer 

r a i s e  more d i f f i c u l t i e s .  Here t h e  p o s s i b i l i t y  o f  harm i s  n o t  a s  

c l e a r  nor  is  t h e  p o s s i b l e  harm a s  s e r i o u s .  D i s c u s s i o n s  wi th  t h e  

d e b t o r ' s  f a m i l y ,  n e i g h b o r s  and f r i e n d s  a r e  e m b a r r a s s i n g ,  

e s p e c i a l l y  i n  t h e i r  r e v e l a t i o n  o f  t h e  d e b t o r ' s  problems,  b u t  

t h e r e  a r e  a t  p r e s e n t  l e g a l  c o n t r o l s  ove r  d e f a m a t o r y  s t a t e m e n t s .  

I f  t h e  s t a t e m e n t  were t o  c a u s e  s e r i o u s  harm t o  t h e  d e b t o r ,  he 

o r  s h e  might  have  an  a c t i o n  i n  d e f a m a t i o n .  The i s s u e  is whether  

t h e  law s h o u l d  go  f u r t h e r  and p r o h i b i t  s u c h  communicat ions  

e n t i r e l y  o r  impose l i m i t s  on them. 

7.138 The s t r o n g e s t  argument f o r  r e g u l a t i o n  e x i s t s  i n  t h e  

s i t u a t i o n  where f a c t s  r e g a r d i n g  t h e  d e b t  a r e  p u b l i s h e d  t o  t h e  

p u b l i c  a t  l a r g e .  Examples o f  t a c t i c s  a c t u a l l y  used e i t h e r  

p r e s e n t l y  o r  i n  t h e  p a s t  a r e :  

60  R.S.A. 1980, c .  E-10.1. 



(1) the posting of an N.S.E. cheque from the debtor in the 

creditor's store (often on the cash register), 

(2) the publication (or threat of publication) of a list 

of debts for sale (the so-called deadbeat list), 

(3) the sending of postcards regarding the debt to the 

debtor. or 

(4) the sending of letters to the debtor with the name of 

the collection agency on the outside of the envelope. 

7.139 These tactics may be unpleasant and embarrassing to the 

debtor. Moreover they may be deliberately calculated to 

embarrass the debtor or family member into paying the claim. If 

the statements made are defamatory, the law provides a remedy, 

and the case of Green v .  suggests that the court will 

use that tort creatively to curb sleazy collection practices. 

The problem is whether the law should go further and prohibit 

such communications entirely. We have concluded that, with the 

exception of communication with the debtor's employer or his 

fellow employees, the law should not interfere with the freedom 

of the creditor or collector to communicate with third persons, 

subject to the limits imposed by the common law and the 

proposals made earlier in this report. 

7.140 As a result, we have concluded that prohibition of 

communications with third persons is appropriate only in the 

case of the debtor's employer. We see that prohibition as being 

subject to the following limits and rules: 

(1892) 22 O.R. 177 (C.A.) 



(1) The rule against communication obviously cannot apply 

to efforts to locate the debtor. One of the principal sources 

of such information is the last known employer, and the location 

of debtors would be made more difficult if such contacts were 

made illegal. Our proposed amendment draws the debtor-finding 

exception narrowly. 

(2) The no communication rule must be subject to an 

exception where the communication occurs or will occur through a 

legal action or process, including an attempt to enforce a wage 

assignment. 

(3) On the other hand, there is no reason why the rule 

should not apply to creditors as well as collection agencies and 

collectors. There is no distinction between the two situations, 

and the danger of such a communication is the same. 

(4) We think that the rule should prohibit communications 

to fellow employees as well as to the employer directly. The 

danger is the same, whether the employer learns of the debtor's 

problems directly or from another employee. 

7.141 The result of the above discussion is section 13.4 of our 

proposed amendments. 

7.142 Recommendation 16. We recommend the addition to the CPA 

of section 13.4 which provides: 

13.411) No person shall, in collecting or attempting to 
collect a debt, communicate or attempt or threaten to 
communicate with the employer of the debtor or with any 
other employees of the debtor's employer. 



(2) Subsection (1) does not apply to a communication or to 
an attempted or threatened communication which 

(a) occurs or will occur through a legal action or 
process, including a demand on a valid assignment of 
the wages of the debtor, or 

(b) is for the sole purpose of verifying the debtor's 
employment or obtaining his address or telephone 
number. 

(4) Information which may Adversely Affect Employment 

7.143 Recommendation 16 prohibits communications with the 

debtor's employer or fellow employees as a part of the debt 

collection process and subject to exceptions. The result is 

that communications with other persons would not be prohibited 

at all, and communications with the employer and with fellow 

employees would be acceptable outside the ban created by section 

13.4. The next question is whether these acceptable 

communications should be regulated as to form or content in 

order to protect the employment relationship. 

7.144 One common Canadian statutory requirement relates 

directly to our concern to protect the debtor's job. The Nova 

Scotia Collection Agencies ~ c t , ~ '  followed by other Canadian 

statutes, provides in clause 20(l) (m) that no collection agency 

or collector shall 

(m) give, or threaten to give, by implication, 
inference or statement, directly or indirectly, to the 
person who employs a debtor, his spouse or any member of 
his family information that may adversely affect the 
employment or employment opportunities of the debtor, his 
spouse or any member of his family. 

62 S.N.S. 1975, c.7. 



7.145 We have decided not to recommend anything like the Nova 

Scotia section for Alberta. The recommendations made earlier in 

this report, especially Recommendation 16, taken with common law 
limits on defamatory speech, are sufficient to protect the 

debtor's employment in those situations where communication with 

the debtor's employer is permitted. 

( 5 )  False and Detrimental Information 

7.146 There is another common Canadian section which gives us 

problems. The Nova Scotia Consumer Creditors Conduct 
6 3 Act provides in subsection 4(i) that no creditor shall 

(i) give by statement, expressly or impliedly, 
directly or indirectly, any false or misleading information 
to any person that may be detrimental to a borrower, his 
spouse or a member of his family. 

Similar provisions appear in other Canadian statutes, although 

not in Bill 89. 

7.147 The Nova Scotia section may be an attempt to create a 

statutory equivalent to the torts of defamation and intentional 

infliction of mental suffering, but, if so, it is substantially 

wider and vaguer than its ancestors. (1) It applies to 

information that 3 be, not is, detrimental. No damage need 

have occurred. (2) The word "detrimental" is ambiguous. If I 

am given false information and, as a result, pay the debt by not 

paying my rent or my cable T.V. rental, have I suffered a 

detriment? The Nova Scotia provision is vague at the very point 

where it should be precise. (3) The word "information" is also 

vague. If it embraces legal advice, the section would impose a 

very high standard of knowledge on debt collectors. 

63 S.N.S. 1981, c:2. 



7.148 We do not recommend the adoption of Nova Scotia 

subsection 4 (1). 

7.149 Several American jurisdictions attempt to control the 

dispersion of false or incomplete credit information. FDCPA 

1692e(8) provides that no debt collector shall engage in the 

activity of 

(8) Communicating or threatening to communicate to any 
person credit information which is known or which should be 
known to be false, including the failure to communicate 
that a disputed debt is disputed. 

Other jurisdictions prohibit false accusations that a debtor is 

wilfully refusing to pay a just debt. The intention is to 

prevent the destruction of a debtor's reputation for credit- 

worthiness, especially by false or incomplete statements to 

credit reporting agencies. 

7.150 There is no doubt that American and Canadian creditors 

occasionally send false information to credit reporting agencies 

and others. This may take the form of reporting the overdue 

debt but not reporting payment or dispute. The tort of 

defamation is some control over this, but for legal and 

practical reasons is not very effective. We have (at present) 

no tort of privacy, although other tort actions in part fill the 

gap. 

7.151 Such tactics seem offensive, but we do not recommend 

legislation like the FDCPA section. We are convinced that the 

recommendations made earlier in this paper, coupled with the 

tort of defamation, are enough to control this type of abuse. 



(7) The Form of Communication 

7.152 Several American statutes prohibit the use of communi- 

cation devices which unnecessarily convey to the outside world 

information about the debt. For example, FCCPA 1692f(7 and 8 )  

prohibit the following conduct by a debt collector: 

(7) Communicating with a consumer regarding a debt by post 
card. 

(8) Using any language or symbol, other than the debt 
collector's address, on any envelope when communicating with a 
consumer by use of the mails or by telegram, except that a debt 
collector may use his business name if such name does not 
indicate that he is in the debt collection business. 

7.153 There is other U.S. legislation, for example, the FCCPA 

sections quoted earlier at paragraph 7.126(1), which prohibits 

the advertisement for sale of a debt, the publication of a 

deadbeat list, the addressing of an envelope to "Deadbeat, John 

Doe" (expressly dealt with in Florida!) and similar tactics. 

Some more broadly drafted sections would catch the "Deadbeat, 

John Doe" case by prohibiting (as in MCCA 1973, s.6.204d): 

(d) [the] use of any form of communication to the consumer 
which ordinarily may be seen by other persons, that 
displays or conveys any information about the consumer 
other than the name, address and phone number of the debt 
collector. 

7.154 We recommend none of these prohibitions for Alberta. We 

found no evidence that advertisements for sale of debts (as 

collection devices) or deadbeat lists had ever occurred in this 

province, and we conclude that our earlier proposals will catch 

serious abuses without the proliferation of detailed and 

technical rules. 



Chap te r  8. Other  I s s u e s  

a .  Exemptions 

8.1 CPA 3  p r e s e n t l y  p r o v i d e s :  

3 ( 1 )  T h i s  Act ,  e x c e p t  s e c t i o n s  14 ,  19,  20 and 23, d o e s  n o t  
a  P P ~  Y 

( a )  t o  an i n s u r e r ,  a g e n t ,  a d j u s t e r  o r  b r o k e r  l i c e n s e d  
under  t h e  I n s u r a n c e  Act o r  t o  h i s  employees  a c t i n q  i n  
t h e  r e g u l a r  c o u r s e  o f  t h e i r  employment, 

( b )  t o  an  a s s i g n e e ,  c u s t o d i a n ,  l i q u i d a t o r ,  r e c e i v e r ,  
t r u s t e e  o r  o t h e r  p e r s o n  l i c e n s e d  o r  a c t i n g  under  t h e  
Bankruptcy Act ( C a n a d a ) ,  t h e  Companies Act ,  t h e  
' J u d i c a t u r e  Acf o r  t h e  Winding-up Act (Canada) o r  a  
p e r s o n  a c t i n g  under  a  d e b e n t u r e  o r  t h e  o r d e r  of any 
c o u r t ,  

( c )  t o  a  r e a l  e s t a t e  a g e n t  o r  sa l e sman  l i c e n s e d  under  
t h e  Real E s t a t e  Agen t s '  L i c e n s i n g  Act o r  t o  h i s  
employees a c t i n q  i n  t h e  r e q u l a r  c o u r s e  o f  t h e i r  
employment. 

( 2 )  T h i s  Act d o e s  n o t  a p p l y  t o  b a r r i s t e r s  and s o l i c i t o r s  
i n  t h e  p r a c t i c e  o f  t h e i r  p r o f e s s i o n .  

( 3 )  T h i s  Act o r  any p r o v i s i o n  o f  t h i s  Act d o e s  n o t  a p p l y  
t o  any pe r son  o r  c l a s s  o f  p e r s o n s  d e s i g n a t e d  by t h e  
r e g u l a t i o n s  a s  a  pe r son  o r  c l a s s  o f  p e r s o n s  exempt from t h e  
o p e r a t i o n  o f  t h i s  Act o r  t h a t  p r o v i s i o n .  

8 .2  The e f f e c t  o f  CPA 3 ( 2 )  is  t h a t  " b a r r i s t e r s  and s o l i c i t o r s  

i n  t h e  P r a c t i c e  o f  t h e i r  p r o f e s s i o n "  a r e  e n t i r e l y  exempted from 

t h e  Act.  The b u s i n e s s e s  and i n d i v i d u a l s  l i s t e d  i n  CPA 3 ( 1 )  a r e  

exempted from a l l  b u t  s e l e c t e d  s e c t i o n s  o f  t h e  Act.  We a r e  n o t  

aware  o f  any p e o p l e  exempted by r e g u l a t i o n  under  CPA 3  ( 3 ) .  

8.3 A second exempt ing p r o v i s i o n  is b u r i e d  i n  t h e  d e f i n i t i o n s  

i n  s e c t i o n  1. CPA l ( b )  d e f i n e s  " c o l l e c t i o n  agency" i n  p a r t  a s  

f o l l o w s :  

( b )  " c o l l e c t i o n  agency. means a  p e r s o n ,  o t h e r  t h a n  a  
c o l l e c t o r ,  who c a r r i e s  on t h e  b u s i n e s s  



( i )  of c o l l e c t i n g  o r  a t t e m p t i n g  t o  c o l l e c t  d e b t s  
f o r  o t h e r  p e r s o n s ,  

( i i )  of c o l l e c t i n g  o r  a t t e m p t i n g  t o  c o l l e c t  d e b t s  
under  any name which d i f f e r s  from t h a t  o f  t h e  
c r e d i t o r  t o  whom t h e  d e b t  is  owed. 

A " c o l l e c t o r "  is  d e f i n e d  i n  CPA l ( c )  a s  a  pe r son  employed o r  

a u t h o r i z e d  by a  c o l l e c t i o n  agency t o ,  among o t h e r  t h i n g s ,  

' c o l l e c t  o r  a t t e m p t  t o  c o l l e c t  money" o r  t o  " d e a l  w i t h  o r  l o c a t e  

d e b t o r s "  f o r  t h e  c o l l e c t i o n  agency. 

8 . 4  Two key p o i n t s  a b o u t  t h e  d e f i n i t i o n  o f  " c o l l e c t i o n  agency" 

s h o u l d  be  made: 

1 )  I t  a p p l i e s  t o  a  pe r son  "who c a r r i e s  on t h e  b u s i n e s s "  

o f  d e b t  c o l l e c t i o n ,  e t c .  I t  d o e s  n o t  i n c l u d e  peop le  who 

o c c a s i o n a l l y  c o l l e c t  d e b t s  o r  p e r h a p s  p e o p l e  who h a b i t u a l l y  

c o l l e c t  d e b t s  w i t h o u t  r emunera t ion .  I t  may o r  may n o t  cover  t h e  

c a s e s  o f  ( a )  p e o p l e  who c o l l e c t  d e b t s  f o r  e a c h  o t h e r  on a  

r e c i p r o c a l  b a s i s ,  o r  ( b )  p e o p l e  who c o l l e c t  d e b t s  a s  a  s m a l l  

p a r t  o f  a n o t h e r  b u s i n e s s ,  e .9 .  a  c r e d i t  r e p o r t i n g  agency.  

( 2 )  The d e f i n i t i o n  is l i m i t e d  t o  p e r s o n s  who c o l l e c t  o r  

a t t e m p t  t o  c o l l e c t  d e b t s  " f o r  o t h e r  pe r sons . "  I t  d o e s  n o t  a p p l y  

t o  c r e d i t o r s  c o l l e c t i n g  t h e i r  own d e b t s  u n l e s s  t h e y  d o  s o  i n  a  

name o t h e r  t h a n  t h e i r  own. 

8 .5  I t  is o b v i o u s  why t h e  c l a s s e s  o f  p e r s o n s  l i s t e d  i n  CPA 3  

s h o u l d  be  exempted from t h e  l i c e n s i n g  r u l e s .  I n  e v e r y  c a s e ,  

t h e y  a r e  s u b j e c t  t o  t h e  c o n t r o l  o f  a n o t h e r  l i c e n s i n g  o r  

r e g u l a t i n g  body o r ,  i n  t h e  c a s e  o f  c l a u s e  3 ( 1 )  ( b ) ,  t h e  c o u r t .  

8.6 I t  i s  n o t  s o  o b v i o u s  why t h e  p r e s e n t  p r o h i b i t i o n s  a g a i n s t  

some c o l l e c t i o n  p r a c t i c e s  i n  CPA 1 3  s h o u l d  n o t  a p p l y  t o  t h e  

exempted c l a s s e s  o f  p e r s o n s .  No d o u b t  l a w y e r s ,  i n s u r a n c e  

a g e n t s ,  r e a l  e s t a t e  a g e n t s  and t h e  l i k e  s h o u l d  n o t  b e  l i c e n s e d  

under  t h e  CPA, b u t  i t  d o e s  n o t  f o l l o w  t h a t  t h e y  s h o u l d  a l s o  be  

exempt from, f o r  example,  t h e  r u l e  f o r b i d d i n g  t e l e p h o n e  c a l l s  



f o r  d e b t  c o l l e c t i o n  a f t e r  10:00 p.m. However CPA 1 3  d o e s  n o t  

a p p l y  a t  p r e s e n t  t o  any o f  t h e  exempted c l a s s e s  i n  CP4 3. 

8.7  I t  i s  i n t e r e s t i n g  t o  compare CPA 3  w i t h  t h e  e q u i v a l e n t  

s e c t i o n  ( a l s o  s e c t i o n  3) i n  B i l l  8 9  which p rov ided  t h a t  t h a t  

s t a t u t e ,  .except  s e c t i o n s  14,  15,  21 and 25" d i d  n o t  a p p l y  t o  

t h e  l is t  o f  p e o p l e  exempted under  CPA 3 ( 1 )  and CPA 3 ( 3 ) .  

S e c t i o n  14 o f  B i l l  8 9  c r e a t e d  a  l i s t  o f  p r o h i b i t e d  c o l l e c t i o n  

p r a c t i c e s  a p p l i c a b l e  t o  a l l  p e o p l e ,  whether  c o l l e c t i n g  d e b t s  f o r  

t h e m s e l v e s  o r  f o r  o t h e r s .  The p h i l o s o p h y  o f  B i l l  8 9  was 

t h e r e f o r e  t h a t  t h e  c l a s s e s  o f  p e r s o n s  l i s t e d  i n  s e c t i o n  3  were 

exempted from t h e  l i c e n s i n g  sys t em o f  t h e  B i l l  b u t  n o t  from t h e  

l i s t  of p r o h i b i t e d  p r a c t i c e s  i n  s e c t i o n  14.  

8 . 8  We have a l r e a d y  no ted  t h a t  s e c t i o n  14 was d e l e t e d  from B i l l  

8 9  b e f o r e  i t  became t h e  CPA. One is tempted t o  t h i n k  t h a t  t h e  

d r a f t s m a n  f o r g o t  t o  remove t h e  r e f e r e n c e  t o  s e c t i o n  14 i n  

s e c t i o n  3 ( o r  t o  change i t  t o  r e f e r  t o  s e c t i o n  1 3 ) .  A s  a  r e s u l t ,  

t h e  p r e s e n t  CPA 3  s t i l l  makes s e c t i o n  14 a p p l y  t o  t h e  exempted 

c l a s s e s  l i s t e d  i n  CPA 3  (1  and 3 ) ,  d e s p i t e  t h e  change i n  c o n t e n t  

o f  t h a t  s e c t i o n .  

8 . 9  One more p o i n t  s h o u l d  be  made a b o u t  B i l l  89. Like t h e  

p r e s e n t  CPA, i t  exempted " b a r r i s t e r s  and s o l i c i t o r s  i n  t h e  

p r a c t i c e  o f  t h e i r  p r o f e s s i o n "  from t h e  comple te  A c t .  On t h a t  

p o i n t ,  no change o c c u r r e d  between B i l l  and Act.  

8.10 Other  Canadian and Commonwealth j u r i s d i c t i o n s  have c r e a t e d  

a  wide v a r i e t y  o f  exempt b u s i n e s s e s  and o c c u p a t i o n s ,  i n c l u d i n g  

banks ,  t r u s t  and l o a n  companies ,  c r e d i t  u n i o n s ,  mortgage bro-  

k e r s ,  d e b t  c o u n s e l l i n g  s e r v i c e s  and p e o p l e  engaged i n  i s o l a t e d  

c o l l e c t i o n s  o t h e r  t h a n  a s  a  r e g u l a r  b u s i n e s s .  Some j u r i s d i c -  

t i o n s  make t h e i r  l i s t s  o f  p r o h i b i t e d  p r a c t i c e s  o v e r r i d e  t h e s e  

exempt ions .  A s  t o  l a w y e r s ,  a  few j u r i s d i c t i o n s  draw a  d i s t i n c -  

t i o n  where a  lawyer  c a r r i e s  on a  c o l l e c t i o n  agency  b u s i n e s s  i n  a  



name other than his own.64 Several commentators on the American 

Fair Debt Collection Practices Act note that its provisions may 

extend to lawyers who run collection mills or who are closely 

related to or employed by collection agencies. 

8.11 We have no difficulty in deciding that the classes listed 

in CPA 3 should be exempt from the licensing requirements of the 

Act, an issue which is in any event beyond the scope of this 

report. We do not have any comment on possible additions to or 

subtractions from the exempted classes, or on the definition of 

"collection agency" in CPA l(b). We have however considered 

whether the exemptions in CPA 3 should extend to our proposed 

sections listing prohibited collection practices. 

8.12 To obtain advice on this issue, Professor Dunlop wrote to 

the Superintendent of Real Estate, the Superintendent of 

Insurance and the Secretary-Treasurer of the Law Society of 

Alberta. The Superintendent of Real Estate replied that real 

estate licensees do collect money for others, and that, if there 

were a complaint of unacceptable collection practices, the 

Superintendent has power to investigate and to suspend or cancel 

a licence after a hearing. However the Superintendent later 

wrote to say that "the recommendation [in the draft version of 

the present report] to change the present law and subject real 

estate agents to the list of prohibited collection practices in 

the Collection Practices Act appears to be a reasonable 

approach." 

8.13 The Deputy Secretary of the Law Society told us that there 

had been complaints to the Society about lawyers' collection 

practices which had resulted in reprimands. (The Administrator 

64 See e.g., Collection ~gencies Act, R.S.N.B. 1973, c. C-8, 
s. 8. 



o f  C o l l e c t i o n  P r a c t i c e s  h a s  a l s o  r e c e i v e d  a  number o f  c o m p l a i n t s  

a b o u t  l awyers .65 )  The Deputy S e c r e t a r y  o f  t h e  Law S o c i e t y  t o l d  

u s  t h a t  t h e  Law S o c i e t y  h a s  no p o l i c y  r e g a r d i n g  d e b t  c o l l e c t i o n  

by l a w y e r s  e x c e p t  f o r  t h e  g e n e r a l  power t o  d i s c i p l i n e  f o r  

unbecoming conduc t .  He t h o u g h t  t h a t  t h e  S o c i e t y ' s  e x p e r i e n c e  

had n o t  demons t ra t ed  t h a t  l a w y e r s  were a b u s i n g  t h e i r  exempt ion 

t o  any a p p r e c i a b l e  e x t e n t .  

8 .14 We s t a r t  from t h e  p r o p o s i t i o n  t h a t  ou r  recommended l i s t  o f  

p r o h i b i t e d  c o l l e c t i o n  p r a c t i c e s  which a p p l i e s  t o  a l l  peop le  

s h o u l d  n o t  be  s u b j e c t  t o  e x c e p t i o n s .  These p r a c t i c e s  a r e  

o f f e n s i v e ,  no m a t t e r  who d o e s  them. I t  seems t o  u s  t h a t  t h e  

burden s h o u l d  be  on t h o s e  s e e k i n g  an  exempt ion from t h e  proposed 

s e c t i o n s  4 ( 3 . 1 ) ,  1 3 . 1  and 13.4 t o  d e m o n s t r a t e  why t h e y  s h o u l d  

n o t  have t o  f o l l o w  t h e  r u l e s  which a p p l y  t o  eve ryone  e l s e .  Even 

though t h e  exempted g r o u p s  a r e  r e g u l a t e d  by a  d i s c i p l i n a r y  body 

o r  by a  c o u r t ,  t h e y  a r e  g e n e r a l l y  s u b j e c t  t o  t h e  law o f  t h e  l a n d  

and s h o u l d  be  s u b j e c t  a s  w e l l  t o  t h e  r u l e s  r e g a r d i n g  a b u s i v e  

c o l l e c t i o n  o f  t h e i r  own o r  o t h e r  p e o p l e ' s  d e b t s .  

8.15 CPA 3 ( 1 )  p r e s e n t l y  p r o v i d e s  t h a t  t h e  Ac t ,  e x c e p t  s e c t i o n s  

14,  1 9 ,  20 and 23, d o e s  n o t  a p p l y  t o  t h e  t h r e e  c l a s s e s  o f  p e o p l e  

l i s t e d  i n  t h a t  s u b s e c t i o n .  It is n e c e s s a r y  t o  c o n s i d e r  more 

c a r e f u l l y  CPA 14 which is a s  f o l l o w s :  

1 4  No pe r son  s h a l l  p l a c e  an  a c c o u n t  f o r  c o l l e c t i o n  w i t h  a  
c o l l e c t i o n  agency w i t h o u t  f i r s t  wi thdrawing i n  w r i t i n g  a n y  
p r e v i o u s  p lacement  o f  t h a t  a c c o u n t  w i t h  a n y  o t h e r  
c o l l e c t i o n  agency. 

A s  we s a y  e a r l i e r ,  t h e  r e f e r e n c e  t o  s e c t i o n  14 was p r o b a b l y  

i n t e n d e d  t o  r e f e r  t o  s e c t i o n  14 i n  B i l l  89 ,  which was a  l i s t  o f  

o b j e c t i o n a b l e  d e b t  c o l l e c t i o n  p r a c t i c e s  a p p l i c a b l e  t o  a l l  

65  s e e  p a r a g r a p h s  3 . 6 ( 4 ) ,  3.8. 



p e r s o n s  c o l l e c t i n g  d e b t s .  When s e c t i o n  1 4  was dropped from B i l l  

89,  t h e  r e f e r e n c e  i n  CPA 3 ( 1 )  was n o t  changed.  

8.16 CPA 14 p l a c e s  a n  o b l i g a t i o n  on a l l  p e r s o n s  n o t  t o  p l a c e  an  

accoun t  w i t h  a  c o l l e c t i o n  agency w i t h o u t  f i r s t  wi thdrawing i n  

w r i t i n g  any p r e v i o u s  p lacement  w i t h  a n o t h e r  c o l l e c t i o n  agency. 

We do n o t  wish t o  comment on t h e  m e r i t s  o f  CPA 1 4 ,  a l t h o u g h  i t  

i s  somewhat d i f f i c u l t  t o  j u s t i f y  i t s  e x i s t e n c e .  Assuming t h a t  

CPA 1 4  remains  i n  t h e  Ac t ,  i t  i s  a p p a r e n t l y  i n t e n d e d  t o  a p p l y  t o  

a l l  p e r s o n s ,  whether  c r e d i t o r s ,  c o l l e c t i o n  a g e n c i e s  o r  o t h e r  

a g e n t s  o f  t h e  c r e d i t o r .  I t  s h o u l d  t h e r e f o r e  c o n t i n u e  t o  a p p l y  

t o  t h e  t h r e e  exempted c l a s s e s  i n  CPA 3 ( 1 ) ,  and we So recommend. 

However CPA 1 4  h a s  neve r  a p p l i e d  t o  l a w y e r s ,  and we t h i n k  t h a t  

i t  s h o u l d  n o t  d o  so .  

8.17 The r e s u l t  o f  t h e  above d i s c u s s i o n  is t h a t  t h e  Act shou ld  

n o t  a p p l y  t o  t h e  t h r e e  exempted c l a s s e s  o f  p e r s o n s  l i s t e d  i n  CPA 

3 ( 1 )  e x c e p t  f o r  s e c t i o n s  d ( 3 . 1 ) .  13.1, 13.4, 13.5, 13.6, 14,  19,  

20 and 23. I t  is n o t  n e c e s s a r y  t o  s a y  t h a t  s e c t i o n s  l i k e  CPA 

13,  which a p p l y  o n l y  t o  c o l l e c t i o n  a g e n c i e s  o r  c o l l e C t o r S ,  

s h o u l d  a p p l y  t o  t h e  t h r e e  exempted c l a s s e s .  Our proposed 

s e c t i o n  3 ( 1 )  exempts  i n s u r a n c e  a g e n t s  and r e a l  e s t a t e  a g e n t s  

o n l y  when a c t i n g  i n  t h e  r e g u l a r  c o u r s e  o f  t h e i r  employment. I f  

an  i n s u r a n c e  a g e n t  o r  a  r e a l  e s t a t e  a g e n t  d o e s  s o  many 

c o l l e c t i o n s  t h a t  he f a l l s  w i t h i n  t h e  d e f i n i t i o n  o f  a  c o l l e c t i o n  

agency  o r  a  c o l l e c t o r  i n  CPA 1, he  c e a s e s  t o  be  e n t i t l e d  t o  t h e  

p r o t e c t i o n  o f  o u r  proposed s e c t i o n  3 ( 1 )  because  he  is no l o n g e r  

a c t i n g  i n  t h e  r e g u l a r  c o u r s e  o f  h i s  employment a s  an  i n s u r a n c e  

a g e n t  o r  a  r e a l  e s t a t e  a g e n t .  The problem is u n l i k e l y  t o  a r i s e  

i n  t h e  c a s e  o f  t h o s e  p e r s o n s  r e f e r r e d  t o  i n  CPA 3 ( l )  ( b ) .  

8.18 In  our  v i ew,  l a w y e r s  must b e  d e a l t  w i t h  somewhat 

d i f f e r e n t l y .  A b a r r i s t e r  and s o l i c i t o r  i n  t h e  p r a c t i c e  o f  h i s  

p r o f e s s i o n  s h o u l d  b e  exempt from t h e  Act e x c e p t  f o r  s e c t i o n s  

4 ( 3 . 1 ) ,  13.1, 13.4 and 23. These s e c t i o n s  a p p l y  t o  a l l  p e r s o n s ,  

and we s e e  no r e a s o n  why t h e y  s h o u l d  n o t  a p p l y  t o  l a w y e r s  a s  

we l l .  We would n o t  a p p l y  t o  l a w y e r s  t h e  A d m i n i s t r a t o r ' s  



power t o  i s s u e  c e a s e  and d e s i s t  o r d e r s  under  s e c t i o n s  13.5 o r  

13.6 because  s u c h  i n s t r u c t i o n s  c a n  more e f f e c t i v e l y  emanate from 

t h e  Law S o c i e t y  i n  t h e  e x e r c i s e  o f  i t s  g e n e r a l  power t o  

d i s c i p l i n e  l a w y e r s  under t h e  Legal P r o f e s s i o n  Act.  

8.19 We d o  n o t  t h i n k  t h a t  CPA 19 and 20,  which a l l o w  t h e  

A d m i n i s t r a t o r  t o  i n v e s t i g a t e  t h e  a f f a i r s  o f  a  pe r son  c o l l e c t i n g  

d e b t s  and t o  g e t  a  c o u r t  o r d e r  a u t h o r i z i n g  him t o  examine and 

s e i z e  r e c o r d s ,  shou ld  a p p l y  t o  l awyers .  T h i s  recommendation i s  

n o t  f o r  t h e  p r o t e c t i o n  o f  l a w y e r s  b u t  t o  p r e s e r v e  t h e  

c o n f i d e n t i a l i t y  and p r i v i l e g e  o f  i n f o r m a t i o n  g i v e n  t o  them by 
t h e i r  c l i e n t s .  

8.20 S e c t i o n s  l i k e  CPA 13, which a p p l y  o n l y  t o  c o l l e c t i o n  

a g e n c i e s  and c o l l e c t o r s ,  s h o u l d  n o t  a p p l y  t o  l a w y e r s  f o r  t h e  

r eason  s e t  o u t  i n  pa rag raph  8.17. The r e s u l t  is our  proposed 
s u b s e c t i o n  3 ( 2 ) .  

8 .21 The exempt ion o f  l a w y e r s  from most o f  t h e  Act s h o u l d  ex tend  

t o  p r o f e s s i o n a l  c o r p o r a t i o n s  p e r m i t t e d  t o  p r a c t i s e  law p u r s u a n t  

t o  t h e  Legal P r o f e s s i o n  Act.  There  is no r e a s o n  f o r  t h e  

exemption t o  a p p l y  t o  l a w y e r s '  management companies.  S e c t i o n  

3 ( 3 )  is  proposed t o  accompl i sh  t h i s  r e s u l t .  

8.22 I n  v iew o f  t h e  enac tmen t  o f  B i l l  52, t h e  1984 amendments t o  

t h e  Real E s t a t e  Agents '  L i c e n s i n g  Act ,  we p ropose  t o  d e l e t e  a n y  

r e f e r e n c e  i n  our  s e c t i o n  3 ( l )  ( c )  t o  r e a l  e s t a t e  sa lesmen.  I f  

l e g i s l a t i o n  r e g a r d i n g  t h e  l i c e n s i n g  o f  i n s u r a n c e  a g e n t s  is  

changed,  a s  was s u g g e s t e d  i n  t h e  Speech from t h e  Throne t o  t h e  

s p r i n g  s e s s i o n  o f  t h e  L e g i s l a t u r e  i n  1984, t h e n  i t  may be  

n e c e s s a r y  t o  r ev iew o u r  proposed s e c t i o n  3  i n  l i g h t  o f  s u c h  

changes .  



8.23 Recommendation 17. We recommend t h a t  CPA 3  be  r e p e a l e d  

and r e p l a c e d  by t h e  f o l l o w i n g :  

3 ( 1 )  T h i s  Ac t ,  e x c e p t  s e c t i o n s  4 ( 3 . 1 ) ,  13.1, 13.4, 13.5, 
13.6, 1 4 ,  19 ,  20 and 23, d o e s  n o t  a p p l y  

( a )  t o  an  i n s u r e r ,  a g e n t ,  a d j u s t e r  o r  b r o k e r  l i c e n s e d  
under  t h e  I n s u r a n c e  Act o r  t o  h i s  employees  a c t i n g  i n  t h e  
r e g u l a r  c o u r s e  o f  t h e i r  employment, 

( b )  t o  an  a s s i g n e e ,  c u s t o d i a n ,  l i q u i d a t o r ,  r e c e i v e r ,  
t r u s t e e  o r  o t h e r  pe r son  l i c e n s e d  o r  a c t i n q  under  t h e  
Bankruptcy Act ( ~ a n a d a ) ,  t h e  B u s i n e s s  c o r p o r a t i o n s  Act ,  t h e  

Companies Act ,  t h e  
(Canada) o r  a  pe r son  
of any c o u r t ,  o r  

( c )  t o  a  r e a l  e s t a t e  a g e n t  l i c e n s e d  under t h e  Real E s t a t e  
Agen t s '  L icens ing  Act o r  t o  h i s  employees a c t i n g  i n  t h e  
r e g u l a r  c o u r s e  o f  t h e i r  employment. 

( 2 )  T h i s  Ac t ,  e x c e p t  s e c t i o n s  4 ( 3 . 1 ) ,  13.1, 13.4 and 23, 
d o e s  n o t  a p p l y  t o  a  b a r r i s t e r  and s o l i c i t o r  i n  t h e  p r a c t i c e  
o f  h i s  p r o f e s s i o n .  

( 3 )  I n  s e c t i o n  3 ( 2 ) ,  " b a r r i s t e r  and s o l i c i t o r "  i n c l u d e s  a  
p r o f e s s i o n a l  c o r p o r a t i o n  which is p e r m i t t e d  t o  p r a c t i s e  law 
p u r s u a n t  t o  t h e  Legal P r o f e s s i o n  A c t .  

( 4 )  T h i s  Act o r  any p r o v i s i o n  o f  t h i s  Act d o e s  n o t  a p p l y  
t o  any pe r son  o r  c l a s s  o f  p e r s o n s  d e s i g n a t e d  by t h e  
r e g u l a t i o n s  a s  a  pe r son  o r  c l a s s  o f  p e r s o n s  exempt from t h e  
o p e r a t i o n  o f  t h i s  A c t  o r  t h a t  p r o v i s i o n .  

b. C o l l e c t i o n  Agencies  o r  C o l l e c t o r s  a s  A s s i q n e e s  

8.24 CPA 1 3 ( 2 )  p r e s e n t l y  p r o v i d e s  a s  f o l l o w s :  

( 2 )  S u b s e c t i o n  (1) a p p l i e s  t o  a  c o l l e c t i o n  agency o r  
c o l l e c t o r  n o t w i t h s t a n d i n g  t h a t  he  i s  c o l l e c t i n g  o r  
a t t e m p t i n g  t o  c o l l e c t  a  d e b t  t h a t  h a s  been a s s i g n e d  t o  him 
by a  c r e d i t o r .  

The s e c t i o n  r e f l e c t s  t h e  i n t e n t i o n  t o  e r a s e  i n  p a r t  t h e  

d i s t i n c t i o n  between t h e  agency which c o l l e c t s  p u r e l y  a s  a g e n t ,  



and t h e  agency which t a k e s  a n  a s s ignment  o f  t h e  d e b t  and then  

c o l l e c t s  a s  a s s i g n e e .  

8.25 Other  Canadian j u r i s d i c t i o n s  have gone f u r t h e r  i n  t h i s  

d i r e c t i o n  t h a n  h a s  A l b e r t a .  S u b s e c t i o n  2 ( b )  o f  t h e  Saskatchewan 

C o l l e c t i o n  Agents  ~ c t ~ ~  d e f i n e s  t h e  term " c o l l e c t i o n  a g e n t "  t o  

i n c l u d e  "a pe r son  who t a k e s  an  a s s ignment  o f  a  d e b t  o r  d e b t s  due  

a t  t h e  d a t e  o f  a s s ignment  from a  s p e c i f i e d  d e b t o r  o r  deb to r s . .  

Compare s e c t i o n  1 o f  t h e  B r i t i s h  Columbia Debt C o l l e c t i o n  

~ c t ~ ~  which d e f i n e s  " c o l l e c t i o n  agent .  t o  mean a pe r son  who f o r  

r emunera t ion  

( e l  c a r r i e s  on t h e  b u s i n e s s  o f ,  o r  r e p r e s e n t s  t o  a n o t h e r  
pe r son  t h a t  he  i s  a v a i l a b l e  t o  c a r r y  on t h e  b u s i n e s s  
o f ,  t a k i n g  an a s s ignment  o f  a d e b t  due  t o  a n o t h e r  f o r  
t h e  purpose  o f  c o l l e c t i n g ,  n e g o t i a t i n g  payment o f ,  o r  
demanding payment o f  it. 

S e c t i o n  1 3  o f  t h e  same Act p r o h i b i t s  a n  u n l i c e n s e d  c o l l e c t i o n  

a g e n t  from c o l l e c t i n g  a  d e b t  e x t r a j u d i c i a l l y  o r  by c o u r t  a c t i o n  

"on b e h a l f  o f ,  o r  a s  a s s i g n e e  o f "  a n o t h e r  pe r son .  

8.26 I n  B r i t i s h  Columbia and Saskatchewan,  t h e  c o l l e c t i o n  

agency which t a k e s  a s s i g n m e n t s  o f  d e b t s  is  s u b j e c t  t o  a l l  t h e  

p r o v i s i o n s  o f  t h e  l e g i s l a t i o n ,  i n c l u d i n g  t h e  r e q u i r e m e n t  t o  be  

l i c e n s e d .  I n  A l b e r t a ,  t h e  d e f i n i t i o n s  o f  c o l l e c t i o n  agency and 

c o l l e c t o r  d o  n o t  e x t e n d  ( a t  l e a s t  e x p r e s s l y )  t o  t h e  pe r son  who 

t a k e s  a s s i g n m e n t s  o f  d e b t s .  CPA 1 3 ( 2 )  is  much more r e s t r i c t e d  

a s  i t  s i m p l y  e x t e n d s  t h e  l ist  o f  p r o h i b i t e d  p r a c t i c e s  i n  CPA 

1 3 ( 1 )  t o  a  c o l l e c t i o n  agency o r  a  c o l l e c t o r  a t t e m p t i n g  t o  

c o l l e c t  a  d e b t  t h a t  h a s  been a s s i g n e d  t o  him by a  c r e d i t o r .  

8.27 I n  p a r a g r a p h s  2.5 - 2.6, we obse rved  t h a t  a s s i g n m e n t s  o f  

d e b t s  f o r  t h e  purpose  o f  c o l l e c t i o n  a r e  a p p a r e n t l y  uncommon, 

66 R.S.S. 1978, c .  C-15. 

67 R.S.B.C. 1979, c.88. 



although it is not uncommon for creditors to assign finance 

contracts to acceptance or finance companies well before the 

first payment is due. The inclusion of the words "due at the 

date of assignment" in the Saskatchewan definition is intended 

to discriminate between these two cases. CPA 1312) does not 

draw this distinction. In this sense, the Alberta section is 

broader than the Saskatchewan legislation. 

8.28 We do not in this report want to make recommendations on 

the definition of "collection agency" because we have restricted 

our examination of the CPA to those sections which affect 

abusive collection practices. However we do want to consider 

whether sections 13 and 13.2 should apply to collection agencies 

which are assignees of the debts sought to be collected. 

8.29 The argument for CPA 13(2) is that our proposed amendments 

create one set of rules for collection agents and collectors in 

sections 13 and 13.2 and a second, less strict set of rules for 

other people in sections 13.1 and 13.4. Agencies or collectors 

who want to evade the stricter rules applicable to themselves 

may try to take sham assignments of the debts for the purpose of 

collection, and then masquerade as creditors. The motivation 

behind CPA 13(2) appears to be the fear that collection agencies 

will engage in wholesale sham assignments to avoid the 

restrictions of CPA 13. We heard of no such abuses in Alberta, 

although there is some evidence of this practice in British 

Columbia. 
6 8 

8.38 In our consideration of the problem, we distinguish four 

cases: 

68 See Valley Credits Ltd. v. (1977) 75 D.L.R. (3d) 

281 (B.C. Prov. Ct.) 



(1) A d e b t  is a s s i g n e d  t o  a  d e b t  c o l l e c t i o n  agency s o l e l y  

t o  f a c i l i t a t e  c o l l e c t i o n  by t h e  agency on b e h a l f  o f  t h e  

a s s i g n o r .  

( 2 )  An a s s i g n e e  p u r c h a s e s  a  d e b t  and t a k e s  a n  a s s ignment  

s o  t h a t  he  may c o l l e c t  i t  f o r  h i s  own u s e .  

( 3 )  A c r e d i t o r  t a k e s  from h i s  d e b t o r  an  a s s ignment  o f  book 

d e b t s ,  and l a t e r  h a s  t o  c o l l e c t  t h e  book d e b t s  i n  o r d e r  t o  

r e a l i z e  upon t h a t  s e c u r i t y .  

( 4 )  A c o n t r a c t  i n v o l v i n g  a  d e b t  is f i n a n c e d  by a  f i n a n c e  

company, and t h e  o b l i g a t i o n  is a s s i g n e d  t o  i t .  

8.31 We c o n c l u d e  t h a t  t h e  s t r i c t e r  l i s t  o f  p r o h i b i t e d  p r a c t i c e s  

a p p l i c a b l e  t o  c o l l e c t i o n  a g e n c i e s  s h o u l d  a l s o  a p p l y  t o  t h e  

a s s i g n e e  i n  c a s e  number 1 b u t  i n  none o f  t h e  o t h e r s .  Cases  2, 3  

and 4  i n v o l v e  g e n u i n e  and n o t  sham a s s i g n m e n t s  i n  which t h e  

a s s i g n e e  becomes t h e  c r e d i t o r  o f  t h e  d e b t o r .  The a s s i g n e e  is 

s t i l l  governed by s e c t i o n s  1 3 . 1  and 13.4 o f  o u r  proposed 

amendments. Only i n  c a s e  1 s h o u l d  t h e  law l o o k  behind t h e  

a s s i g n m e n t  and t r e a t  t h e  a s s i g n e e  a s  a  c o l l e c t i o n  agency ,  

d e s p i t e  t h e  pape r  which h a s  changed hands .  

8.32 In  t h e  l i g h t  o f  t h i s  a n a l y s i s ,  CPA 1 3 ( 2 )  is t o o  wide 

b e c a u s e  i t  would a p p e a r  t o  embrace a l l  f o u r  c a s e s ,  s o  l o n g  a s  

t h e  a s s i g n e e  f i t s  t h e  d e f i n i t i o n  o f  a  " c o l l e c t i o n  agency"  i n  CPA 

1 ( b )  . The Saskatchewan s e c t i o n  r e f e r r e d  t o  above ,  w h i l e  b e t t e r ,  

cou ld  s t i l l  c a t c h  c a s e  ( 2 )  and somet imes  c a s e  ( 3 ) .  We t h e r e f o r e  

p ropose  t h a t  CPA 1 3 ( 2 )  b e  r e p e a l e d  and t h a t  s e c t i o n  13 .3  b e  

e n a c t e d  which w i l l  d raw a  more p r e c i s e  l i n e  between c o l l e c t i o n  

a g e n c i e s  c o l l e c t i n g  t h e  d e b t s  o f  o t h e r s  on t h e  one  hand,  and 

p e r s o n s  c o l l e c t i n g  t h e i r  own d e b t s  on t h e  o t h e r .  



8.33 Recommendation 18. We recommend the addition to the CPA 

of section 13.3 which provides: 

13.3 Sections 13 and 13.2 apply to a collection agency or 
collector, notwithstanding that he is collecting or 
attempting to collect a debt that has been assigned to him 
by a creditor, where the debt is assigned solely to 
facilitate collection by the assignee on behalf of the 
assignor. 

8.34 Recommendation 19. We recommend the repeal of CPA 13(2) 

c. Sanctions 

(1) Sanctions in CPA and Bill 89 

8.35 The success or failure of the legislation recommended in 

this report will turn on the effectiveness of its enforcement 

machinery. We will first look at the sanctions contained in the 

Collection Practices Act and in Bill 89 before deciding whether 

we should recommend changes to the Act. 

8.36 CPA 13 applies only to collection agencies and collectors. 

The sanctions for breach of that section are three in number: 

(1) CPA 23(1) makes it an offence to contravene CPA 13. 

There is a fine up to a maximum of $500. The Administrator 

informs us that charges are rarely laid under this section. 

(2) CPA 13(4) provides that, where a collection agency or 

collector is contravening or has contravened a provision of the 

Act, 

the Administrator may issue an order directing that 
collection agency or collector, as the case may be, to 

( a )  stop engaging in any practice that is described 
in the order, and 

(b) take any measures specified in the order that, in 
the opinion of the Administrator, are necessary to 
ensure that this Act or the regulations will be 
complied with, within the time specified in the order. 



( 3 )  The t h i r d  and most p o t e n t  s a n c t i o n  l i e s  i n  t h e  

A d m i n i s t r a t o r ' s  c o n t r o l  o v e r  t h e  l i c e n s i n g  machinery .  CPA 1 5  

p r o v i d e s  t h a t  t h e  A d m i n i s t r a t o r  may r e f u s e  t o  i s s u e  o r  renew a  

l i c e n c e ,  i n t e r  a l i a ,  on t h e  g r o u n d s  t h a t  

t h e  a p p l i c a n t  o r  one  o r  more o f  t h e  p a r t n e r s ,  d i r e c t o r s  o r  
employees o f  t h e  a p p l i c a n t  o r  l i c e n s e e  ..................................... 
( b )  r e f u s e s  o r  n e g l e c t s  t o  comply w i t h  a n y  p r o v i s i o n  o f  
t h i s  Act o r  t h e  r e g u l a t i o n s  o r  an o r d e r  made under  t h i s  
A c t ,  o r  

( c )  is  n o t ,  i n  t h e  o p i n i o n  o f  t h e  A d m i n i s t r a t o r ,  a  
f i n a n c i a l l y  r e s p o n s i b l e  p e r s o n  o r  i f  h i s  r e c o r d  of p a s t  
c o n d u c t  is  s u c h  t h a t  t h e  A d m i n i s t r a t o r  c o n s i d e r s  i t  i n  t h e  
p u b l i c  i n t e r e s t  t o  r e f u s e  t o  i s s u e  o r  renew a  l i c e n c e  o r  t o  
c a n c e l  o r  suspend t h e  l i c e n c e .  

CPA 16 p r o v i d e s  f o r  an a p p e a l  from t h e  A d m i n i s t r a t o r ' s  d e c i s i o n .  

L i c e n c e s  a r e  r e q u i r e d  t o  be  renewed a t  t h e  b e g i n n i n g  o f  each  

c a l e n d a r  y e a r  under CPA 18. 

8.37 The combined e f f e c t  o f  CPA 1 5  and 1 8  is t h a t  t h e  

A d m i n i s t r a t o r  c a n  ( a n d ,  we a r e  s a t i s f i e d ,  d o e s )  e x e r c i s e  a  

c o n t i n u i n g  s u p e r v i s i o n  o v e r  t h e  l i c e n s e d  c o l l e c t i o n  a g e n t s  and 

c o l l e c t o r s  o f  t h e  p r o v i n c e .  69 If t h e  A d m i n i s t r a t o r  r e c e i v e s  a 

c o m p l a i n t ,  i n v e s t i g a t e s  i t  and t h e n  g i v e s  i n s t r u c t i o n s  t o  t h e  

agency  o r  c o l l e c t o r  a b o u t  t h e  i n s t a n t  c a s e  o r  a b o u t  f u t u r e  

c o n d u c t ,  t h o s e  i n s t r u c t i o n s  c a r r y  c o n s i d e r a b l e  f o r c e  b e c a u s e  o f  

t h e  i m p l i c i t  t h r e a t  t o  t h e  a l l - i m p o r t a n t  c o l l e c t i o n  l i c e n c e .  

8.38 S a n c t i o n s  1 ( p r o s e c u t i o n )  and 3  ( s u s p e n s i o n  o f  l i c e n c e )  

a r e  common i n  o t h e r  Canadian s t a t u t e s ,  w h i l e  s a n c t i o n  2 ( c e a s e  

and d e s i s t  o r d e r )  is  more o f t e n  found i n  American l e g i s l a t i o n .  

Another American remedy which h a s  been adop ted  i n  f o u r  Canadian 

j u r i s d i c t i o n s  ( b u t  n o t  A l b e r t a )  is  t o  g i v e  t h e  d e b t o r  a  c a u s e  o f  

69 s e e  a l s o  CPA 19-20. 



a c t i o n  f o r  damages a g a i n s t  t h e  c o l l e c t i o n  agency.  We w i l l  s a y  
more below a b o u t  t h e  i d e a  o f  a  c i v i l  s a n c t i o n  i n  A l b e r t a .  

8.39 There  is  a n o t h e r  p e c u l i a r  s e c t i o n  i n  t h e  C o l l e c t i o n  

P r a c t i c e s  Act which s h o u l d  b e  ment ioned.  CPA 20 empowers t h e  

A d m i n i s t r a t o r  t o  i n v e s t i g a t e  t h e  a f f a i r s  o f  a  pe r son  who 

c o l l e c t s  d e b t s  f o r  h i m s e l f  o r  o t h e r s ,  and t o  o b t a i n  w i t h o u t  

n o t i c e  a  c o u r t  o r d e r  a l l o w i n g  t h e  A d m i n i s t r a t o r  t o  e n t e r  t h e  

p e r s o n ' s  b u s i n e s s  p r e m i s e s  and t o  examine and s e i z e  r e c o r d s ,  

which may t h e n  b e  used i n  e v i d e n c e  a g a i n s t  t h e  pe r son .  

8.40 CPA 20 appea red  i n  r o u g h l y  t h e  same form i n  B i l l  89 a s  

s e c t i o n  21. The r e f e r e n c e  i n  s u b s e c t i o n  (1) t o  a  pe r son  

"engaged i n  t h e  b u s i n e s s  o f  c o l l e c t i n g  d e b t s  on h i s  own b e h a l f "  

made s e n s e  i n  t h e  B i l l  b e c a u s e  o f  t h e  p r e s e n c e  o f  s e c t i o n  1 4 ,  

which a p p l i e d  t o  t h e  c o n d u c t  o f  s u c h  p e r s o n s .  The r e f e r e n c e  

s h o u l d  have  been  removed when s e c t i o n  1 4  was removed. Tha t  

r e v i s i o n  d i d  n o t  o c c u r ,  w i t h  t h e  r e s u l t  t h a t  CPA 20 t o d a y  i n  

p a r t  a t  l e a s t  makes no sense .  I f  o u r  proposed list o f  

p r o h i b i t e d  p r a c t i c e s  which a p p l i e s  t o  a l l  p e o p l e  i s  a d o p t e d ,  

t h e n  CPA 20 w i l l  make s e n s e  a g a i n .  I f ,  however,  t h e  l i s t  o f  

p r o h i b i t i o n s  r e m a i n s  l i m i t e d  t o  c o l l e c t i o n  a g e n c i e s  and 

COl leCto rS ,  t h e n  CPA 20 s h o u l d  be  r e d r a f t e d  t o  r e f l e c t  t h a t  

i n t e n t i o n .  

8.41 B i l l  8 9  c o n t a i n e d  a  l i s t  o f  p r o h i b i t i o n s  d i r e c t e d  t o  

eve ryone ,  and t h e  d r a f t s m a n  t h e r e f o r e  had t o  i n c l u d e  en fo rcement  

mechanisms which c o u l d  be  e f f e c t i v e  a g a i n s t  p e o p l e  o t h e r  t h a n  

l i c e n s e d  a g e n c i e s  and c o l l e c t o r s .  A g a i n s t  t h o s e  p e o p l e ,  t h e  

B i l l  c o n t a i n e d  two s a n c t i o n s :  

(1) The c o u n t e r p a r t  o f  CPA 2 3 ( 1 )  made i t  a n  o f f e n c e  t o  

c o n t r a v e n e  s e c t i o n  14. The f i n e  was n o t  more t h a n  $500. 



(2) Subsections 14(2 and 3) of Bill 89 provided for cease 

and desist orders against people violating subsection 14(1). 

8.42 Bill 89 did not of course impose any licence requirement 

on persons other than agencies and collectors, nor did it 

provide for a civil sanction. 

(2) Licensinq 

8.43 We think that the Administrator's supervision over 

licensed agencies and collectors, including his power to refuse 

licences, should continue, and we make no proposals for change 

to those sections. The real problem flows from our 

recommendations to control collection practices of people other 

than licensees. We keep those proposals in mind in the 

discussion which follows. 

(3) Prosecution 

8.44 We think that the prosecution sanction set out in CPA 23 

should continue but that it should be broadened to cover 

breaches of our proposed sections 13.1, 13.2, 13.3 and 13.4. We 

urge the Government to consider raising the maximum fine of $500 

to reflect the inflation which has occurred since 1978 as well 

as the serious nature of this legislation. We also note that 

the prosecution sanction is relatively more important against 

persons who have committed an offence under sections 13.1 or 

13.4 but who do not have to be licensed and are therefore not 

subject to the licensing sanction. We therefore propose an 

amendment to CPA 23(l) (a). We also recommend that the 

government should review the maximum fine, although we do not 

propose a new dollar amount. 

8.45 Recommendation 20. We recommend that CPA 23(1) be amended 

by repealing clause (a) and substituting the following: 



(a) contravenes section 4, 13, 13.1, 13.2, 13.3 or 13.4. 

8.46 Recommendation 21. We recommend that, in light of the 

inadequacy of the maximum fines in section 23, the government 

should consider raising them to a more appropriate amount. 

(4) Cease and Desist Orders 

8.47 As to cease and desist orders, we think that the substance 

of CPA 13(4) should continue but in a separate section. We also 

recommend that subsection 14(2) of Bill 89 should be made part 

of our proposed amendments. In both cases, we think that there 

should be a right of appeal to a Queen's Bench judge who should 

have an unfettered discretion to set aside the cease and desist 

order. We therefore propose sections 13.5 and 13.6. 

8.48 The penalty for failing to comply with a cease and desist 

order is set out in CPA 23(1) (b). We think that the present 

section should be modified to fit with our earlier 

recommendations and also to limit the offence to a knowinq 

failure to comply. We have proposed a redrafted CPA 23(l) (b) to 

reflect these ideas. 

8.49 Recommendation 22. We recommend the repeal of CPA 13(4). 

8.50 Recommendation 23. We recommend the addition to the CPA 

of sections 13.5 and 13.6 which provide: 

13.5(1) When, in the opinion of the Administrator, a 
person is contravening or has contravened any provision of 
this Act or the regulations, the Administrator may issue an 
order directing that person to 

(a) stop engaging in any practice that is described 
in the order, and 

(b) take any measures specified in the order that, in 
the opinion of the Administrator, are necessary to 
ensure that this Act or the regulations will be 
complied with, within the time specified in the order. 



( 2 )  A copy o f  t h e  o r d e r  s h a l l  b e  s e r v e d  on t h e  pe r son  t o  
whom t h e  o r d e r  i s  d i r e c t e d .  

13.6 (1) A p e r s o n  t o  whom an o r d e r  under  s e c t i o n  13.5 is  
d i r e c t e d  may a p p e a l  from t h e  o r d e r  t o  a  judge  o f  t h e  Cour t  o f  
Queen 's  Bench i n  chambers  a t  any t i m e  w i t h i n  6 months a f t e r  t h e  
d a t e  o f  t h e  s e r v i c e  o f  t h e  o r d e r  o f  t h e  A d m i n i s t r a t o r  on him. 

( 2 )  N o t i c e  o f  t h e  a p p e a l  s h a l l  be  f i l e d  i n  an  o f f i c e  o f  
t h e  Cour t  o f  Q u e e n ' s  Bench and a  copy t h e r e o f  s e r v e d  on t h e  
A d m i n i s t r a t o r  w i t h i n  t h e  r e q u i r e d  t i m e .  

( 3 )  The A d m i n i s t r a t o r ,  a f t e r  t h e  s e r v i c e  o f  n o t i c e  o f  
a p p e a l  and on r e q u e s t ,  s h a l l  f i l e  i n  an  o f f i c e  o f  t h e  Cour t  o f  
Queen ' s  Bench and f u r n i s h  t o  t h e  a p p e l l a n t  a  copy o f  a l l  
documents  r e q u i r e d  f o r  t h e  c o n s i d e r a t i o n  o f  t h e  judge.  

( 4 )  An a p p e a l  d o e s  n o t  o p e r a t e  a s  a  s t a y  o f  p r o c e e d i n g s  
under t h e  o r d e r  b e i n g  a p p e a l e d  e x c e p t  a s  o r d e r e d  by t h e  Cour t  o f  
Q u e e n ' s  Bench. 

( 5 )  The judge s h a l l  c o n s i d e r  t h e  documents  and e v i d e n c e  
b e f o r e  him, and may r e c e i v e  f u r t h e r  e v i d e n c e  by o r a l  e x a m i n a t i o n  
o r  by a f f i d a v i t .  

( 6 )  The judge  may d i r e c t  a  t r i a l  t o  d e t e r m i n e  a l l  o r  any 
o f  t h e  m a t t e r s  i n  i s s u e .  

( 7 )  The judge  on t h e  h e a r i n g  o f  t h e  a p p e a l  may 

( a )  c o n f i r m  t h e  o r d e r  o f  t h e  A d m i n i s t r a t o r ,  
(b) s e t  a s i d e  o r  modify  t h e  o r d e r  o f  t h e  
A d m i n i s t r a t o r ,  o r  
( c )  make a n y  o t h e r  o r d e r  t h a t  seems j u s t  t o  him, 

and award c o s t s  i n  h i s  d i s c r e t i o n .  

8 . 5 1  Recommendation 24.  We recommend t h a t  CPA 23 (1) be 

amended by r e p e a l i n g  c l a u s e  ( b )  and s u b s t i t u t i n g  t h e  f o l l o w i n g :  

( b )  knowingly f a i l s  t o  comply w i t h  an  o r d e r  i s s u e d  under  
s e c t i o n  1 1 ( 2 )  o r  s e c t i o n  13.5. 



( 5 )  Civil Sanction 

8.52 Several Canadian and American jurisdictions have enacted 

legislation permitting a debtor to bring a civil action for 

damages for breach of statutes like the CPA. I.D.C. Ramsay has 
7 0 made a similar proposal to the Institute . In order to assess 

the merits of the civil sanction, we will first look at existing 

examples of this type of provision, and then consider its 

usefulness for Alberta. 

8.53 Section 20 of the British Columbia Debt Collection 

~ct'l provides: 

20. Where a debtor has suffered loss, damage or 
inconvenience as a result of a contravention of this Act or 
the regulations, he has a cause of action against the 
person who contravened this Act or the regulations and is 
entitled, if the court finds that he has suffered loss, 
damage or inconvenience, to a judgment for the damages 
suffered or $100, whichever is greater. 

The section was added to the Debt Collection Act against the 

recommendation of the British Columbia Law Reform Commission in 

its 1971 report. The Commission's discussion is a useful 

account of the alternatives. It is as follows72: 

75. The Commission has considered the desirability of 
recommending that, in addition to penal sanctions, viola- 
tion of the recommended prohibitions should be attended by 
civil consequences as well. Three possibilities were 
canvassed-- 

(a) That a violation of the harassment provisions 
should be made a tort, actionable without proof of damage: 

(b) That violations should constitute a complete 
defence to any action on the debt, subject to the 

70 Ramsay, Debt Recovery in Alberta: Proposals for Reform, 
(May, 1982) 32 (an unpublished study prepared for the 
Institute). :i R.S.B.C. 1979, c. 88. 
B.C. Report, supra, note 8, at P. 24. 



d i s c r e t i o n  o f  t h e  Cour t  t o  o r d e r  o t h e r w i s e  i n  a p p r o p r i a t e  
c a s e s :  .-... ~ 

( c )  The a d o p t i o n  o f  a  p r o v i s i o n  ana logous  t o  s e c t i o n  
1 0 2 ( 1 )  o f  t h e  Manitoba Consumer P r o t e c t i o n  Act ,  1970. 
Afce r  c a r e f u l  consideration, however, t n e  Commlsslon h a s  
d e c i d e d  a g a i n s t  recommending t h e  i m p o s i t i o n  o f  c i v i l  
l i a b i l i t v .  The s h o r t  qround f o r  t h i s  c o n c l u s i o n  is t h e  
 omm mission's o p i n i o n  t h a t  t h e  e f f e c t i v e n e s s  o f  t h e  
p e n a l  s a n c t i o n  s h o u l d  b e  t e s t e d  b e f o r e  more e l a b o r a t e  c i v i l  
consequences  a r e  a p p l i e d .  

8.54 D e s p i t e  t h i s  n e g a t i v e  recommendation,  s e c t i o n  20 was added 

t o  t h e  B r i t i s h  Columbia Debt C o l l e c t i o n  Act i n  1 9 7 5 ~ ~  and h a s  

n o t  been amended s u b s e q u e n t l y .  

8.55 The a n a l o g o u s  Manitoba p r o v i s i o n ,  s e c t i o n  102 o f  t h e  

Consumer P r o t e c t i o n  ~ c t ~ ~ .  i s  a s  f o l l o w s :  

S e c t i o n  102. P e n a l t y  f o r  wrongful  c o l l e c t i o n . - - ( l )  
Where a  c o l l e c t i o n  a g e n t ,  o r  a c r e d i t o r ,  o r  any o t h e r  
Derson.  c h a r a e s  a  d e b t o r  w i t h  anv  amount t h a t  is  n o t  
; i g h t f u l l y  c o l l e c t i b l e  from t h e  i e b t o r  by r eason  o f  a n y  
p r o v i s i o n  o f  s e c t i o n  100, t h e  d e b t o r  may 

( a )  i f  t h e  amount h a s  been p a i d  by t h e  d e b t o r ,  
r ecover  from t h e  c r e d i t o r  a n  amount e q u a l  t o  
t h r e e  t i m e s  t h e  amount o f  t h e  c h a r g e  a s  a  d e b t  
due  t o  t h e  d e b t o r :  o r  

( b )  i f  t h e  amount h a s  n o t  been p a i d  o r  p a r t l y  p a i d ,  
s e t - o f f  an  amount e q u a l  t o  t h r e e  t i m e s  t h e  amount 
o f  t h e  c h a r g e s  a g a i n s t  t h e  amount r i s h t f u l l v  
owing t o  t h e  c r e d i t o r  and ,  i f  t h e  amount o f - t h e  
s e t - o f f  is g r e a t e r  t h a n  t h e  amount r i g h t f u l l y  
owing, r e c o v e r  t h e  e x c e s s  from t h e  c r e d i t o r  a s  a  
d e b t  due  t o  t h e  d e b t o r .  

The Yukon T e r r i t o r y  h a s  a  p r o v i s i o n  a l m o s t  i d e n t i c a l  t o  t h a t  o f  

~ a n i t o b a . ~ ~  The Quebec Debt C o l l e c t i o n  Act a l s o  p r o v i d e s  Lor a  

c i v i l  a c t i o n  f o r  damages. 
7  6  

7 3  A t t o r n e y  Genera l  S t a t u t e s  Amendment Ac t ,  1975. S.B.C. 1975, 
c .4 ,  s .4 .  The s e c t i o n  passed  w i t h o u t  d e b a t e  o r  comment, a t  
l e a s t  a s  r e v e a l e d  by Hansard.  
C.C.S.M.,c.C200. 
See Consumers' P r o t e c t i o n  Ordinance ,  R.O.Y.T. 1971, c.C-13. 
S . 7 3 ( 1 ) .  

76 S.Q. 1979, c .70,  ss.49-50. 



8.56 P r o f e s s o r  Dunlop wrote  l e t t e r s  t o  o f f i c i a l s  o f  t h e  B r i t i s h  

Columbia Consumer and C o r p o r a t e  A f f a i r s  Department and t o  o t h e r s  

r e g a r d i n g  t h e  e f f e c t i v e n e s s  o f  s e c t i o n  20. From t h e  r e s p o n s e s ,  

i t  a p p e a r s  t h a t  t h e  s e c t i o n  h a s  proved t o  be a  s u c c e s s f u l  

a d d i t i o n  t o  t h e  c o n t r o l s  on e x c e s s i v e  d e b t  c o l l e c t i o n  p r a c t i c e s .  

There  a r e  two r e p o r t e d  c a s e s  i n  which t h e  p r o v i s i o n  h a s  been 

c o n s i d e r e d .  In  Bowman v. V a l l e y  C r e d i t s  Ltd . ,77  a  p r o v i n c i a l  

c o u r t  judge awarded $100 t o  t h e  p l a i n t i f f  who had been t h e  

s u b j e c t  o f  improper  d e b t  c o l l e c t i o n  demands, e s p e c i a l l y  a s  he 

owed n o t h i n g  t o  t h e  c r e d i t o r  and had a p p a r e n t l y  been mis t aken  

f o r  t h e  t r u e  d e b t o r .  Our i n f o r m a n t s  s u g g e s t  t h a t  t h e r e  have 

been o t h e r  u n r e p o r t e d  c a s e s  i n  which t h e  s e c t i o n  h a s  been 

a p p l i e d  o r  a t  l e a s t  used a s  a  t h r e a t  t o  induce  a g e n c i e s  and 

c o l l e c t o r s  t o  s t o p  c o l l e c t i o n  a t t e m p t s  which a r e  p r o h i b i t e d  by 

t h e  Act. The s e c t i o n  was a l s o  a p p l i e d  i n  v. Yellow Line 

Towinq. 7  8  

8.57 We a l s o  wrote  t o  t h e  M i n i s t e r  o f  Consumer and C o r p o r a t e  

A f f a i r s ,  Government o f  Mani toba ,  who informed u s  o f  t h r e e  

i n s t a n c e s  known t o  t h e  Government i n  which s e c t i o n  102 o f  t h e  

Manitoba Act had been invoked.  

8.58 An American s t a t u t e  which h a s  been e f f e c t i v e  (pe rhaps  t o o  

much s o )  is  t h e  F e d e r a l  Truth-In-Lending Act ,  passed  i n  

1 9 6 9 . ~ '  It p r o v i d e s  f o r  a  scheme o f  d i s c l o s u r e  o f  t h e  t r u e  

annua l  p e r c e n t a g e  r a t e  o f  i n t e r e s t  i n  c e r t a i n  t r a n s a c t i o n s .  Any 

c r e d i t o r  f a i l i n g  t o  make t h e  r e q u i r e d  d i s c l o s u r e s  i s  l i a b l e  t o  

t h e  consumer i n  an  amount e q u a l  t o  t w i c e  t h e  f i n a n c e  c h a r g e ,  b u t  

i n  no c a s e  l e s s  t h a n  $100 o r  more t h a n  51,000. C r e d i t o r s  have 

complained t h a t  t h e  Truth-In-Lending Act h a s  r e s u l t e d  i n  

numerous a c t i o n s  f o r  t e c h n i c a l  b r e a c h e s ,  a  c o m p l a i n t  which 

r e s u l t e d  i n  s u b s t a n t i a l  m o d i f i c a t i o n s  t o  t h e  A c t  i n  1980. 

77 (1978) 8  B.C.L.R. 1 (B.C. Prov. C t . ) .  

(1980) 9  M.V.R. 110  (B.C. Prov. C t . ) .  

7 9  1 5  U.S.C.S., s. 1601. 



8.59 A s  a  r e s u l t  o f  t h e  e x p e r i e n c e  w i t h  t h e  Truth-In-Lending 

Ac t ,  t h e  F a i r  Debt C o l l e c t i o n  P r a c t i c e s  Act adop ted  a  d i f f e r e n t  

form of c i v i l  remedy. FDCPA 1692k p r o v i d e s  i n  p a r t  a s  f o l l o w s :  

( a )  Amount o f  damages. Except a s  o t h e r w i s e  p rov ided  by 
t h i s  s e c t i o n ,  any d e b t  c o l l e c t o r  who f a i l s  t o  comply w i t h  
any p r o v i s i o n  o f  t h i s  t i t l e  w i t h  r e s p e c t  t o  any pe r son  is 
l i a b l e  t o  such  pe r son  i n  an  amount e q u a l  t o  t h e  sum of-- 

(1) any a c t u a l  damage s u s t a i n e d  by s u c h  pe r son  a s  a 
r e s u l t  o f  s u c h  f a i l u r e ;  
( 2 )  ( A )  i n  t h e  c a s e  o f  a n y  a c t i o n  by an  i n d i v i d u a l ,  

s u c h  a d d i t i o n a l  damages a s  t h e  c o u r t  may a l l o w ,  
b u t  n o t  exceed ing  $1,000; o r  

(8)  i n  t h e  c a s e  o f  a c l a s s  a c t i o n ,  ( i )  s u c h  amount 
f o r  e a c h  named p l a i n t i f f  a s  c o u l d  be  r ecovered  
under s u b p a r a g r a p h  ( A ) ,  and ( i i )  s u c h  amount a s  
t h e  c o u r t  may a l l o w  f o r  a l l  o t h e r  c l a s s  members, 
w i t h o u t  r e g a r d  t o  a  minimum i n d i v i d u a l  r e c o v e r y ,  
n o t  t o  exceed t h e  l e s s e r  o f  $500,000 o r  1 p e r  
centum o f  t h e  n e t  wor th  o f  t h e  d e b t  c o l l e c t o r .  ............................. 

( b )  F a c t o r s  c o n s i d e r e d  by c o u r t .  In  d e t e r m i n i n g  t h e  
amount o f  l i a b i l i t y  i n  a n y  a c t i o n  under  s u b s e c t i o n  ( a ) ,  t h e  
c o u r t  s h a l l  c o n s i d e r ,  among o t h e r  r e l e v a n t  f a c t o r s - -  

( 1 )  i n  any i n d i v i d u a l  a c t i o n  under  s u b s e c t i o n  
( a )  ( 2 )  (A) ,  t h e  f r e q u e n c y  and p e r s i s t e n c e  o f  
noncompl iance  by t h e  d e b t  c o l l e c t o r ,  t h e  n a t u r e  o f  
s u c h  noncompl iance ,  and t h e  e x t e n t  t o  which s u c h  
noncompl iance  was i n t e n t i o n a l ;  o r  
(2)  i n  any c l a s s  a c t i o n  under s u b s e c t i o n  ( a )  ( 2 )  ( 0 ) .  
t h e  f r e q u e n c y  and p e r s i s t e n c e  o f  noncompl iance  by t h e  
d e b t  c o l l e c t o r ,  t h e  n a t u r e  o f  s u c h  noncompl iance ,  t h e  
r e s o u r c e s  o f  t h e  d e b t  c o l l e c t o r ,  t h e  number o f  p e r s o n s  
a d v e r s e l y  a f f e c t e d ,  and t h e  e x t e n t  t o  which t h e  d e b t  
c o l l e c t o r ' s  noncompl iance  was i n t e n t i o n a l .  

The d e b t  c o l l e c t o r  h a s  d e f e n c e s  f o r  ( i )  u n i n t e n t i o n a l  and bona 

f i d e  e r r o r ,  and ( i i )  good f a i t h  r e l i a n c e  on an  a d v i s o r y  o p i n i o n  

o f  t h e  F e d e r a l  T rade  Commission. There h a s  been much l e s s  

r e p o r t e d  l i t i g a t i o n  under FDCPA t h a n  under TILA. 

8.60 Commentators on FDCPA 1692k a r g u e  t h a t  d e b t o r s  w i l l  f i n d  

i t  d i f f i c u l t  t o  e s t a b l i s h  a c t u a l  damages under s. 1 6 9 2 k ( a ) ( l )  

and t h a t  t h e  s u c c e s s  o f  t h e  s t a t u t e  a s  a  d e t e r r e n t  w i l l  depend 

on t h e  w i l l i n g n e s s  o f  t h e  c o u r t s  e i t h e r  t o  r e l a x  t h e  s t a n d a r d  o f  

p roof  o f  a c t u a l  damages o r  t o  g r a n t  a d d i t i o n a l  damages under  

s. 1 6 9 2 k ( a )  ( 2 ) .  I t  h a s  been a rgued  t h a t  few d e b t o r s  a r e  l i k e l y  

i n  t h e  a b s e n c e  o f  a  minimum d o l l a r  r e c o v e r y  t o  s u e  under  FDCPA 



w i t h  t h e  r e s u l t  t h a t  t h e  f e a r  o f  c i v i l  a c t i o n ,  t a k e n  a l o n e ,  i s  

u n l i k e l y  t o  d e t e r  d e b t  c o l l e c t o r s .  

8.61 There  a r e  f o r c e f u l  arguments  f o r  t h e  c r e a t i o n  o f  a  c i v i l  

c a u s e  o f  a c t i o n .  A c r i m i n a l  p r o s e c u t i o n  o r  l i c e n c e  s u s p e n s i o n  

d o e s  n o t  o f  i t s e l f  make good t h e  a c t u a l  l o s s  i n f l i c t e d  upon a  

d e b t o r  o r  a l l e g e d  d e b t o r  by a b u s i v e  d e b t  c o l l e c t i o n  p r a c t i c e s ,  

nor  d o e s  i t  compensate him f o r  embarrassment  and f o r  i n j u r y  t o  

h i s  f e e l i n g s .  I f  he  h a s  a  c i v i l  c a u s e  o f  a c t i o n  a  d e b t o r  may 

l o o k  a f t e r  h i m s e l f  r a t h e r  t h a n  l o o k i n g  t o  government t o  d o  s o ,  

and i t  w i l l  g i v e  him r e c o u r s e  i f  an u n d e r - s t a f f e d  o r  unduly 

c a u t i o u s  p u b l i c  s e r v i c e  shou ld  r e f u s e  t o  t a k e  a c t i o n .  From t h e  

p o i n t  o f  v i ew o f  a  c o l l e c t i o n  agency o r  a  c o l l e c t o r ,  i t  might  

even  be  b e t t e r  t o  be  f a c e d  w i t h  a  c o m p a r a t i v e l y  minor s a n c t i o n  

r a t h e r  t h a n  w i t h  t h e  p o s s i b i l i t y  o f  l o s i n g  its l i c e n c e  o r  b e i n g  

S u b j e c t e d  t o  what amounts t o  a  c r i m i n a l  p r o s e c u t i o n ;  and i f  t h e  

o f f e n d e r  i s  n o t  a  c o l l e c t i o n  agency,  t h e r e  i s  no l i c e n c e  t o  

revoke and a  c r i m i n a l  s a n c t i o n  is r a r e l y  used and may n o t  be  

s u f f i c i e n t .  

8.62 We have ,  however,  though n o t  unanimously ,  d e c i d e d  t h a t  we 

shou ld  recommend a g a i n s t  t h e  c r e a t i o n  o f  a  new c i v i l  c a u s e  o f  

a c t i o n .  F i r s t ,  ou r  p r o p o s a l s  would p r o v i d e  an  a d m i n i s t r a t i v e  

machinery which would i n  g e n e r a l  p r o t e c t  d e b t o r s  much more 

e f f e c t i v e l y  t h a n  would a  r i g h t  t o  under t ake  t h e  t r o u b l e  and 

expense  o f  go ing  t o  c o u r t .  Second, i t  seems t o  u s  u n f a i r  t o  d o  

s o ;  d e b t  c o l l e c t o r s  and c r e d i t o r s  would be s u b j e c t e d  b o t h  t o  a  

sys t em of  a d m i n i s t r a t i v e  r e g u l a t i o n  w i t h  t h e  p o s s i b i l i t y  o f  

c r i m i n a l  s a n c t i o n s  and ( i n  t h e  c a s e  o f  c o l l e c t i o n  a g e n c i e s  and 

c o l l e c t o r s )  l o s s  o f  l i c e n c e ,  and t o  a  sys tem of  s e l f - h e l p  by 

d e b t o r s ,  and t h i s  seems t o  u s ,  a t  l e a s t  on p r e s e n t  e v i d e n c e ,  t o  

be  t o o  much r e g u l a t i o n .  T h i r d ,  wh i l e  we t h i n k  t h a t  t h e  r e l a t i v e  

p r e c i s i o n  and s i m p l i c i t y  o f  t h e  r u l e s  which we recommend would 

mean t h a t  t h e  e x p e r i e n c e  under t h e  American T r u t h  i n  Lending Act 



would n o t  be  p r e c i s e l y  r e p e a t e d  i n  A l b e r t a ,  t h e  c r e a t i o n  o f  a  

new c i v i l  c a u s e  o f  a c t i o n  f o r  which damage would n o t  have t o  be  

proved (and a n y t h i n g  l e s s  would n o t  g i v e  t h e  d e b t o r  an  e f f i c i e n t  

remedy) would,  a  m a j o r i t y  of u s  t h i n k ,  expose  d e b t  c o l l e c t o r s  

and c r e d i t o r s  t o  t h e  p o s s i b i l i t y  o f  n u i s a n c e  c l a i m s .  F o u r t h ,  a t  

l e a s t  some o f  o u r  members t h i n k  t h a t  t h e r e  s h o u l d  be a  u n i f i e d  

p h i l o s o p h y  behind whatever  measures  a r e  a d o p t e d ,  and t h a t  a  

m i x t u r e  of government r e g u l a t i o n  and s e l f - h e l p  would c a u s e  

c o n f u s i o n  and shou ld  n o t  be  a p p l i e d .  

8.63 Whatever d e c i s i o n  is made abou t  t h e  c r e a t i o n  o f  a  new 

c i v i l  c a u s e  o f  a c t i o n ,  we t h i n k  t h a t  t h e  Act s h o u l d  g i v e  c l e a r  

e f f e c t  t o  t h e  d e c i s i o n  s o  t h a t  t h o s e  a f f e c t e d  by i t  w i l l  n o t  

have t o  engage i n  e x p e n s i v e  and u n c e r t a i n  l i t i g a t i o n  t o  

d e t e r m i n e  whether  o r  n o t  i t  c r e a t e s  one .  In v iew o f  ou r  

recommendation,  we p ropose  recommendation 25,  which w i l l  make i t  

c l e a r  t h a t  no c i v i l  c a u s e  of a c t i o n  is c r e a t e d  by s e c t i o n s  13,  

13.1. 13. 2 ,  13. 3, 13.4,  13.5 o r  13.6. We p ropose  t h a t  CPA 25 ( 2 )  

be  modi f i ed  t o  p r o v i d e  t h a t  n o t h i n g  i n  t h e  Act w i l l  i n t e r f e r e  

w i t h  t h e  development  o f  o t h e r  l e g a l  p r i n c i p l e s  by t h e  c o u r t s .  

8 . 6 4  Recommendation 25. We recommend t h a t  CPA 2 5 ( 2 )  be r e p e a l e d  

and r e p l a c e d  by t h e  f o l l o w i n g :  

( 2 )  Nothing i n  s e c t i o n s  13. 13.1,  13.2,  13.3, 13.4, 13.5 
o r  13.6 c r e a t e s  a  c i v i l  c a u s e  o f  a c t i o n .  

( 3 )  ~ x c e p t  a s  e x p r e s s l y  p rov ided  i n  t h i s  Ac t ,  n o t h i n g  i n  
t h i s  Act r e s t r i c t s ,  limits o r  d e r o g a t e s  from any c a u s e  o f  
a c t i o n  o r  remedy t h a t  a  pe r son  h a s  a t  common law o r  by 
s t a t u t e .  





P a r t  111. Proposed L e g i s l a t i o n  

C o l l e c t i o n  P r a c t i c e s  Amendment A c t ,  1983 

C h a p t e r  1 

Her Majes ty ,  by and w i t h  t h e  a d v i c e  and c o n s e n t  o f  t h e  

L e g i s l a t i v e  Assembly o f  A l b e r t a ,  e n a c t s  a s  f o l l o w s :  

1. The C o l l e c t i o n  P r a c t i c e s  Act i s  amended by t h i s  Act.  

2. S e c t i o n  3  i s  r e p e a l e d  and r e p l a c e d  by t h e  f o l l o w i n g :  

3 ( 1 )  T h i s  Ac t ,  e x c e p t  s e c t i o n s  4 ( 3 . 1 ) ,  13.1, 13.4, 13.5, 

13.6,  1 4 ,  19 ,  20 and 23,  d o e s  n o t  a p p l y  

( a )  t o  an  i n s u r e r ,  a g e n t ,  a d j u s t e r  o r  b r o k e r  l i c e n s e d  

under  t h e  I n s u r a n c e  Act o r  t o  h i s  employees  a c t i n g  i n  t h e  

r e g u l a r  c o u r s e  o f  t h e i r  employment, 

( b )  t o  an a s s i g n e e ,  c u s t o d i a n ,  l i q u i d a t o r ,  r e c e i v e r ,  

t r u s t e e  o r  o t h e r  pe r son  l i c e n s e d  o r  a c t i n g  under  t h e  

Bankruptcy Act (Canada) ,  t h e  B u s i n e s s  C o r p o r a t i o n s  A c t ,  t h e  

Canada B u s i n e s s  C o r p o r a t i o n s  A c t ,  t h e  Companies A c t ,  t h e  

J u d i c a t u r e  Act o r  t h e  Windinq-up Act (Canada) o r  a  p e r s o n  

a c t i n g  under a  d e b e n t u r e  o r  t h e  o r d e r  o f  any c o u r t ,  o r  

(c)  t o  a  r e a l  e s t a t e  a g e n t  l i c e n s e d  under  t h e  Real E s t a t e  

Agents '  L i c e n s i n g  A c t  o r  t o  h i s  employees  a c t i n g  i n  t h e  

r e g u l a r  c o u r s e  o f  t h e i r  employment. 

( 2 )  T h i s  A c t ,  e x c e p t  s e c t i o n s  4 ( 3 . 1 ) ,  13.1, 13.4, and 23, 

d o e s  n o t  a p p l y  t o  e b a r r i s t e r  and s o l i c i t o r  i n  t h e  p r a c t i c e  

o f  h i s  p r o f e s s i o n .  

( 3 )  I n  s e c t i o n  3 ( 2 ) ,  . b a r r i s t e r  and s o l i c i t o r m  i n c l u d e s  a  



p r o f e s s i o n a l  c o r p o r a t i o n  which i s  p e r m i t t e d  t o  p r a c t i s e  law 

p u r s u a n t  t o  t h e  Legal P r o f e s s i o n  Act.  

( 4 )  T h i s  ~ c t  o r  any p r o v i s i o n  o f  t h i s  Act d o e s  n o t  a p p l y  t o  

any pe r son  o r  c l a s s  o f  p e r s o n s  d e s i g n a t e d  by t h e  

r e g u l a t i o n s  a s  a  pe r son  o r  c l a s s  o f  p e r s o n s  exempt from t h e  

o p e r a t i o n  o f  t h i s  Act o r  t h a t  p r o v i s i o n .  

3. S e c t i o n  4 i s  amended a s  f o l l o w s :  

( a )  by r e p e a l i n g  s u b s e c t i o n  ( 3 )  and s u b s t i t u t i n g  t h e  

f o l l o w i n g :  

( 3 )  No c o l l e c t i o n  agency o r  c o l l e c t o r  s h a l l  employ,  

a u t h o r i s e  o r  use  t h e  s e r v i c e s  o f  a  c o l l e c t i o n  agency 

o r  c o l l e c t o r  who is n o t  l i c e n s e d  under t h i s  Act where 

t h e  s e r v i c e s  a r e  t o  be performed i n  A l b e r t a .  

( b )  by add ing  t h e  c o l l a w i n g  a f t e r  s u b s e c t i o n  ( 3 ) :  

(3 .1 )  No pe r son  o t h e r  t h a n  a  c o l l e c t i o n  agency o r  a 

c o l l e c t o r  s h a l l  knowingly employ, a u t h o r i z e  o r  use  t h e  

s e r v i c e s  o f  a  c o l l e c t i o n  agency o r  a  c o l l e c t o r  who i s  

n o t  l i c e n s e d  under t h i s  Act where t h e  s e r v i c e s  a r e  t o  

b e  performed i n  A l b e r t a .  

Comments 

1. S u b s e c t i o n  413) is  s e l f - e x p l a n a t o r y .  The t e rms  
" c o l l e c t i o n  agency" and " c o l l e c t o r "  a r e  d e f i n e d  i n  
s e c t i o n  1 of t h e  Act .  

2. The purpose  o f  s u b s e c t i o n  4 ( 3 . 1 )  is  t o  ex tend  t h e  
p o l i c y  of s u b s e c t i o n  4 ( 3 )  t o  t h e  s i t u a t i o n  where a  
pe r son  o t h e r  than  a  c o l l e c t i o n  aqency o r  a  c o l l e c t o r  
employs o r  u s e s  an u n l i c e n s e d  c o l l e c t i o n  agency o r  
c o l l e c t o r ,  a s  t h o s e  t e r m s  a r e  d e f i n e d  i n  CPA 1. The 
e f f e c t  o f  t h e  i n s e r t i o n  o f  t h e  word "knowingly" i n  
s u b s e c t i o n  4 ( 3 . 1 )  b u t  n o t  i n  s u b s e c t i o n  4 ( 3 )  i s  t h a t  
s u b s e c t i o n  413.1) c r e a t e s  a  mens r e a  o f f e n c e  whereas  
s u b s e c t i o n  4 1 3 )  c r e a t e s  a  s t r i c t  l i a b i l i t y  o f f e n c e .  



4. S e c t i o n  5 1 1 )  ( e )  is  r e p e a l e d .  

5. S e c t i o n  7 ( l )  ( d l  is  r e p e a l e d .  

6. S e c t i o n  1 3 ( 1 )  i s  amended 

( a )  by r e p e a l i n g  c l a u s e s  ( b ) ,  ( e )  and ( f )  ; 

l b )  by a d d i n g  t h e  f o l l o w i n g  a f t e r  c l a u s e  ( j l :  

(k) i f  a  c o l l e c t i o n  a g e n c y ,  f a l s e l y  r e p r e s e n t  t o  t h e  

d e b t o r  o r  t o  a n y  o t h e r  p e r s o n  t h e  s t a t u s  o r  p o w e r s  o f  

t h e  c o l l e c t i o n  a g e n c y ,  o r  t h e  s e r v i c e s  r e n d e r e d  by i t ,  

(1) i f  a  c o l l e c t o r ,  f a l s e l y  r e p r e s e n t  t o  t h e  d e b t o r  

o r  t o  a n y  o t h e r  p e r s o n  t h e  s t a t u s  o r  p o w e r s  o f  h i s  

e m p l o y e r  o r  h i m s e l f ,  a r  t h e  s e r v i c e s  r e n d e r e d  by h i s  

e m p l o y e r  o r  h i m s e l f .  

7.  S e c t i o n  1 3 1 2 )  i s  r e p e a l e d  

8 .  S e c t i o n  1 3 ( 3 )  is r e p e a l e d  and r e p l a c e d  by t h e  f o l l o w i n g :  

( 3 )  The A d m i n i s t r a t o r  may r e f u s e  t o  a p p r o v e  a n y  f o r m  

o f  a g r e e m e n t  t h a t  h e  c o n s i d e r s  t o  b e  o b j e c t i o n a b l e .  

9. S e c t i o n  1 3 ( 4 )  is  r e p e a l e d .  

1. The p r e a m b l e  t o  CPA 1 3 1 1 )  makes  i t  c l e a r  t h a t  t h e  
s u b s e c t i o n  a p p l i e s  o n l y  t o  c o l l e c t i o n  a g e n c i e s  a n d  
c o l l e c t o r s ,  a s  t h o s e  t e r m s  a r e  d e f i n e d  i n  CPA 1. 

2. CPA 1 3 ( 1 )  ( e  and f ) ,  r e p e a l e d  b y  t h e  a b o v e  s e c t i o n ,  
a r e  r e p l a c e d  i n  p a r t  by CPA 1 3 . 2 .  

3. CPA 1 3 ( 1 )  (k and 1) a p p l y  o n l y  t o  f a l s e  
r e p r e s e n t a t i o n s .  The c l a u s e s  a r e  i n t e n d e d  t o  a p p l y  t o  a l l  



f a l s e  r e p r e s e n t a t i o n s ,  whether  t h e  p e r s o n  making t h e  
r e p r e s e n t a t i o n  is aware  o f  t h e  f a l s i t y  o r  n o t .  

4. The r e p e a l e d  CPA 1 3 ( 2 )  i s  r e p l a c e d  i n  p a r t  by CPA 
13.3. 

5. The new CPA 1 3 ( 3 )  is  what r emains  o f  t h e  o l d  
s u b s e c t i o n  a f t e r  t h e  e l i m i n a t i o n  o f  any r e f e r e n c e  t o  
" forms"  and " fo rms  o f  l e t t e r s . "  We have d e l e t e d  CPA 
1 3 ( 3 )  (a-c)  because  t h o s e  c l a u s e s  appea r  t o  have r e f e r e n c e  
o n l y  t o  form l e t t e r s .  If  t h e y  a l s o  r e f e r  t o  forms o f  
ag reement ,  t h e y  s h o u l d  be p u t  back i n t o  CPA 1 3 ( 3 ) .  

6. The r e p e a l e d  CPA 1 3 ( 4 )  is  r e p l a c e d  by CPA 13.5 and 
13.6. 

10. The f o l l o w i n g  is added a f t e r  s e c t i o n  13: 

13.1  No p e r s o n ,  i n  c o l l e c t i n g  o r  a t t e m p t i n g  t o  c o l l e c t  a  

d e b t  o r  i n  o b t a i n i n g  o r  a t t e m p t i n g  t o  o b t a i n  i n f o r m a t i o n  

abou t  a  d e b t o r ,  s h a l l  

( a )  use  o r  t h r e a t e n  t o  use  v i o l e n t  o r  o t h e r  c r i m i n a l  

means t o  c a u s e  harm t o  t h e  p e r s o n ,  r e p u t a t i o n  o r  

p r o p e r t y  o f  t h e  d e b t o r  o r  any o t h e r  p e r s o n ,  

( b )  a c c u s e  o r  t h r e a t e n  t o  a c c u s e  f a l s e l y  a n y  pe r son  o f  

f r a u d ,  c r i m e  o r  conduc t  which,  i f  t r u e ,  would t end  t o  

d i s g r a c e  a  p e r s o n  o r  t o  s u b j e c t  him t o  r i d i c u l e  o r  t h e  

contempt  o f  s o c i e t y ,  

( c )  make o r  a t t e m p t  t o  make t e l e p h o n e  c a l l s  o r  

p e r s o n a l  c a l l s  w i t h  s u c h  f r e q u e n c y  a s  t o  c o n s t i t u t e  

a b u s e  o r  o p p r e s s i o n  o f  t h e  d e b t o r ,  h i s  spouse  o r  any 

member o f  h i s  f a m i l y ,  

( d )  send a  t e l e q r a m  o r  make a  t e l e p h o n e  c a l l  t o  a  

d e b t o r  f o r  which t h e  t e l e g r a p h  o r  t e l e p h o n e  c h a r g e s  a r e  

p a y a b l e  by t h e  a d d r e s s e e  o f  t h e  t e l e q r a m  o r  t h e  pe r son  

t o  whom t h e  t e l e p h o n e  c a l l  i s  made, 



( e )  r e p r e s e n t  t h a t ,  f a i l i n g  payment, t h e  d e b t o r  is  

l i a b l e  t o  a r r e s t  o r  c r i m i n a l  p r o c e e d i n g s ,  

( f )  u se  o r  d i s t r i b u t e  a n y  w r i t t e n  communication which 

s i m u l a t e s  o r  is  f a l s e l y  r e p r e s e n t e d  t o  be  a  document 

a u t h o r i z e d ,  i s s u e d ,  o r  approved by 

( i )  a  c o u r t ,  

( i i )  t h e  f e d e r a l  government ,  a  p r o v i n c i a l  

government  o r  a  m u n i c i p a l  government ,  o r  a  

d e p a r t m e n t  o r  agency  o f  a  government ,  

0 r  

( i i i )  a l a w y e r ,  

( 9 )  f a l s e l y  ho ld  h i m s e l f  o u t ,  by i m p l i c a t i o n  o r  o t h e r -  

w i s e ,  a s  be ing  employed by o r  r e p r e s e n t i n g  o r  b e i n g  

a f f i l i a t e d  o r  a s s o c i a t e d  w i t h  

( i )  a  c o u r t ,  

( i i )  t h e  f e d e r a l  government ,  a  p r o v i n c i a l  

government  o r  a  m u n i c i p a l  government ,  o r  a 
d e p a r t m e n t  o r  agency  o f  a  government ,  

0 r 
( i i i )  a  l a w y e r ,  

( h )  t h r e a t e n  t h a t  h e ,  t h e  c o l l e c t i o n  agency ,  t h e  

c r e d i t o r  o r  an  a s s i g n e e  o f  t h e  d e b t  from t h e  c r e d i t o r  

w i l l  t a k e  a n y  a c t i o n  which he knows o r  o u g h t  r e a s o n a b l y  

t o  know c a n n o t  l e g a l l y  be  t a k e n .  

Comment 

1. The preamble  t o  CPA 13.1 makes i t  c l e a r  t h a t  t h e  
s u b s e c t i o n  a p p l i e s  t o  a l l  p e o p l e ,  whether  c o l l e c t i n g  d e b t s  
f o r  o t h e r s  o r  f o r  themse lves .  

2. The preamble  t o  CPA 13.1 a l s o  makes i t  c l e a r  t h a t  t h e  
s e c t i o n  a p p l i e s  b o t h  t o  d e b t  c o l l e c t i o n  and t o  t h e  g a t h e r i n g  
o f  i n f o r m a t i o n  a b o u t  t h e  d e b t o r .  

3. CPA 13 .1 (b )  p r o h i b i t s  o n l y  f a l s e  a c c u s a t i o n s  o r  t h e  
t h r e a t  t o  make f a l s e  a c c u s a t i o n s .  



4. The c r i t i c a l  e l emen t  o f  t h e  o f f e n c e  c r e a t e d  bv CPA - ~~ - ~~~~ ~ ~~~ ~-~ ~ ' ~~ 

1 3 . l ( c )  i s  t h e  f r e q u e n c y  o f  t h e  c a l l s .  One a b u s i v e  c a l l  
would n o t  be  a  b r e a c h  o f  CPA 1 3 . l ( c ) ,  a l t h o u g h  i t  might 
i n f r i n g e  o t h e r  c l a u s e s  i n  t h e  Act.  

5. CPA 1 3 . l ( e )  a p p l i e s  t o  t r u e  o r  f a l s e  r e p r e s e n t a t i o n s .  

6. CPA 1 3 . l ( f )  i s  n o t  i n t e n d e d  t o  r e p e a l  o r  modify s e c t i o n  
38 o f  t h e  J u d i c a t u r e  Act.  

7. In b o t h  CPA 1 3 . l ( f )  and 1 3 . 1 ( g ) ,  t h e  gravamen of t h e  
o f f e n c e  i s  t h e  f a l s i t y  o f  t h e  document o r  t h e  
r e p r e s e n t a t i o n .  

8. The o f f e n c e  c r e a t e d  by CPA 1 3 . l ( h )  i s  l i m i t e d  by t h e  
r equ i remen t  t h a t  t h e  pe r son  who makes t h e  t h r e a t  m u s t  know 
o r  ought  r e a s o n a b l y  t o  know t h a t  t h e  a c t i o n  which i s  
t h r e a t e n e d  c a n n o t  l e g a l l y  be t a k e n .  The s t a n d a r d  o f  
r e a s o n a b l e n e s s  may v a r y  a c c o r d i n g  t o  t h e  e x p e r i e n c e  of t h e  
spokesman. CPA 1 3 . l I h )  i s  broad enough t o  cover  t h e  c a s e  of 
t h e  c o l l e c t o r  who a s s e r t s  t h e  c r e d i t o r ' s  i n t e n t i o n  t o  t a k e  
an unlawful  a c t i o n ,  a s  w e l l  a s  t h e  a s s e r t i o n  by t h e  
c o l l e c t o r  of  h i s  own i n t e n t i o n  t o  a c t  u n l a w f u l l y .  

13.2 No c o l l e c t i o n  agency o r  c o l l e c t o r  s h a l l  c o l l e c t  o r  a t t e m p t  

t o  c o l l e c t  a d e b t  from t h e  d e b t o r  u n l e s s  he h a s  t o l d  t h e  d e b t o r  

( a )  t h e  name o f  t h e  c o l l e c t o r ,  

( b )  t h e  name o f  t h e  c o l l e c t i o n  agency t h a t  employs o r  

a u t h o r i z e s  him t o  a c t  a s  a  c o l l e c t o r ,  a s  t h a t  name 

a p p e a r s  on t h e  c o l l e c t i o n  agency l i c e n c e ,  and 

( c )  t h e  name o f  t h e  c r e d i t o r  whose a c c o u n t  i s  be ing  

c o l l e c t e d ,  o r  t h e  name o f  t h e  a s s i g n e e  o f  t h e  d e b t  from 

t h e  c r e d i t o r .  

Comment 

1. CPA 13.2 i s  l i m i t e d  t o  c o l l e c t i o n  a g e n c i e s  and 
c o l l e c t o r s ,  a s  t h o s e  t e r m s  a r e  d e f i n e d  i n  CPA 1. 

2. CPA 13.2 a p p l i e s  t o  d e b t  c o l l e c t i o n  and no t  t o  t h e  
a c t i v i t y  o f  o b t a i n i n g  o r  a t t e m p t i n g  t o  o b t a i n  i n f o r m a t i o n  
abou t  a  d e b t o r .  



13 .3  S e c t i o n s  1 3  and 13 .2  a p p l y  t o  a c o l l e c t i o n  agency o r  

c o l l e c t o r ,  n o t w i t h s t a n d i n g  t h a t  he is c o l l e c t i n g  o r  a t t e m p t i n g  t o  

c o l l e c t  a  d e b t  t h a t  h a s  been a s s i g n e d  t o  him by a  c r e d i t o r ,  where 

t h e  d e b t  i s  a s s i g n e d  s o l e l y  t o  f a c i l i t a t e  c o l l e c t i o n  by t h e  

a s s i g n e e  on b e h a l f  o f  t h e  a s s i g n o r .  

1 3 . 4 ( 1 )  No pe r son  s h a l l ,  i n  c o l l e c t i n q  o r  a t t e m p t i n g  t o  c o l l e c t  

a  d e b t ,  communicate o r  a t t e m p t  o r  t h r e a t e n  t o  communicate w i t h  

t h e  employer o f  t h e  d e b t o r  o r  w i t h  any o t h e r  employees o f  t h e  

d e b t o r ' s  employer.  

( 2 )  S u b s e c t i o n  (1) d o e s  n o t  a p p l y  t o  a  communication o r  t o  an 

a t t e m p t e d  o r  t h r e a t e n e d  communication which 

( a )  o c c u r s  o r  w i l l  occur  th rough  a  l e g a l  a c t i o n  o r  p r o c e s s ,  

i n c l u d i n g  a  demand on a  v a l i d  a s s ignment  o f  t h e  wages o f  t h e  

d e b t o r ,  o r  

( b )  is  f o r  t h e  s o l e  pu rpose  o f  v e r i f y i n g  t h e  d e b t o r ' s  

employment o r  o b t a i n i n g  h i s  a d d r e s s  o r  t e l e p h o n e  number. 

Comment 

1. CPA 13.4 a p p l i e s  t o  a l l  p e r s o n s ,  whether  c o l l e c t i n g  
t h e i r  own o r  o t h e r  p e o p l e ' s  d e b t s ,  b u t  i s  r e s t r i c t e d  t o  d e b t  
c o l l e c t i o n .  

2.  CPA 13.4 d o e s  n o t  ex tend  t o  t h e  a c t i v i t y  o f  o b t a i n i n g  
o r  a t t e m p t i n g  t o  o b t a i n  c e r t a i n  i n f o r m a t i o n  abou t  a  d e b t o r .  

1 3 . 5 ( 1 )  When, i n  t h e  o p i n i o n  o f  t h e  A d m i n i s t r a t o r ,  a  person is 
c o n t r a v e n i n g  o r  h a s  c o n t r a v e n e d  any p r o v i s i o n  o f  t h i s  A c t  o r  t h e  

r e g u l a t i o n s ,  t h e  A d m i n i s t r a t o r  may i s s u e  an  o r d e r  d i r e c t i n g  t h a t  

pe r son  t o  

( a )  s t o p  engaging i n  any p r a c t i c e  t h a t  i s  d e s c r i b e d  i n  t h e  

o r d e r ,  and 

( b )  t a k e  any measures  s p e c i f i e d  i n  t h e  o r d e r  t h a t ,  i n  t h e  

o p i n i o n  o f  t h e  A d m i n i s t r a t o r ,  a r e  n e c e s s a r y  t o  e n s u r e  t h a t  



t h i s  Act o r  t h e  r e g u l a t i o n s  w i l l  be  compl ied  w i t h ,  w i t h i n  

t h e  t i m e  s p e c i f i e d  i n  t h e  o r d e r .  

( 2 )  A copy o f  t h e  o r d e r  s h a l l  be  s e r v e d  on t h e  pe r son  t o  whom 

t h e  o r d e r  is d i r e c t e d .  

13 .6 (1 )  A p e r s o n  t o  whom an  o r d e r  under  s e c t i o n  13.5 is d i r e c t e d  

may a p p e a l  from t h e  o r d e r  t o  a  judge  o f  t h e  Cour t  o f  Queen ' s  

Bench i n  chambers  a t  a n y  t i m e  w i t h i n  6 months a f t e r  t h e  d a t e  o f  

t h e  s e r v i c e  o f  t h e  o r d e r  o f  t h e  A d m i n i s t r a t o r  on him. 

( 2 )  N o t i c e  o f  t h e  a p p e a l  s h a l l  b e  f i l e d  i n  an  o f f i c e  o f  t h e  

C o u r t  o f  Queen's Bench and a  copy  t h e r e o f  s e r v e d  on t h e  

A d m i n i s t r a t o r  w i t h i n  t h e  r e q u i r e d  t i m e .  

( 3 )  The A d m i n i s t r a t o r ,  a f t e r  t h e  s e r v i c e  o f  n o t i c e  o f  a p p e a l  and 

on r e q u e s t ,  s h a l l  f i l e  i n  an  o f f i c e  o f  t h e  Cour t  o f  Queen ' s  Bench 

and f u r n i s h  t o  t h e  a p p e l l a n t  a  copy  o f  a l l  documents  r e q u i r e d  f o r  

t h e  c o n s i d e r a t i o n  o f  t h e  judge.  

( 4 )  An a p p e a l  d o e s  n o t  o p e r a t e  a s  a  s t a y  o f  p r o c e e d i n g s  under 

t h e  o r d e r  b e i n g  a p p e a l e d  e x c e p t  a s  o r d e r e d  by t h e  Cour t  o f  

Queen's Bench. 

( 5 )  The judge s h a l l  c o n s i d e r  t h e  documents  and e v i d e n c e  b e f o r e  

him, and may r e c e i v e  f u r t h e r  e v i d e n c e  by o r a l  examina t ion  o r  by 

a f f i d a v i t .  

( 6 )  The judge may d i r e c t  a  t r i a l  t o  d e t e r m i n e  a l l  o r  any o f  t h e  

m a t t e r s  i n  i s s u e .  

( 7 )  The judge  on t h e  h e a r i n g  o f  t h e  a p p e a l  may 

( a )  c o n f i r m  t h e  o r d e r  o f  t h e  A d m i n i s t r a t o r ,  

( b )  s e t  a s i d e  o r  modify  t h e  o r d e r  o f  t h e  A d m i n i s t r a t o r ,  o r  

( c )  make a n y  o t h e r  o r d e r  t h a t  seems j u s t  t o  him, 



and award c o s t s  i n  h i s  d i s c r e t i o n .  

11. S e c t i o n  2 3 ( 1 )  i s  amended 

( a )  by r e p e a l i n g  c l a u s e  ( a )  and s u b s t i t u t i n g  t h e  f o l l o w i n g :  

( a )  c o n t r a v e n e s  s e c t i o n  4, 13 ,  13.1, 13 .2 ,  13.3 o r  

13. 4. 

( b )  by r e p e a l i n g  c l a u s e  ( b )  and s u b s t i t u t i n g  t h e  f o l l o w i n g :  

( b )  knowingly f a i l s  t o  comply w i t h  an  o r d e r  i s s u e d  

under  s e c t i o n  1 1 ( 2 )  o r  s e c t i o n  13.5. 

Comment 

1. The e f f e c t  o f  CPA 2 3 ( l )  ( b )  a s  amended i s  t o  l i m i t  t h a t  
o f f e n c e  t o  a  knowing f a i l u r e  t o  comply. 

12 .  S e c t i o n  2 5 ( 2 )  is  r e p e a l e d  and r e p l a c e d  by t h e  f o l l o w i n g :  

( 2 )  Nothing i n  s e c t i o n s  13,  13.1, 13.2, 13.3, 13.4, 13.5 o r  

13.6 c r e a t e s  a  c i v i l  c a u s e  o f  a c t i o n .  

( 3 )  Except a s  e x p r e s s l y  p r o v i d e d  i n  t h i s  A c t ,  n o t h i n g  i n  

t h i s  Act r e s t r i c t s ,  l i m i t s  o r  d e r o g a t e s  from a n y  c a u s e  o f  

a c t i o n  o r  remedy t h a t  a  p e r s o n  h a s  a t  common law o r  by 

s t a t u t e .  

Commen t 

1. The i n t e n t  o f  CPA 2 5 ( 2 )  is  t o  p r o v i d e  t h a t  n o t h i n g  i n  
t h e  named s e c t i o n s ,  t a k e n  a l o n e ,  c r e a t e s  a  new c a u s e  o f  
a c t i o n .  

2. The new CPA 2 5 0 )  is a n  expanded v e r s i o n  o f  t h e  o l d  CPA 
2 5 ( 2 ) .  It P r o v i d e s  t h a t  t h e  Act i s  n o t  i n t e n d e d  t o  a f f e c t  
r i g h t s  o t h e r w i s e  c o n f e r r e d  by l aw,  o r  t h e  development  o f  
t h o s e  r i g h t s  by t h e  c o u r t s .  



A P P E N D I X  A 

BILL 89 

1977 

THE COLLECTION P R A C T I C E S  A C T  

HER MAJESTY, by and w i t h  the advice and consent o f  the 
L e g i s l a t i v e  Assembly o f  Alberta,  enacts as fo l lows:  

1 I n  t h i s  Act. 

(a1 "Admin is t ra tor "  means the Administrator o f  
Co l lec t i on  Pract ices appointed under sect ion 2 :  

I b l  " c o l l e c t i o n  agency" means a  person, other 
than a  c o l l e c t o r ,  who c a r r i e s  on the business 

( i l  o f  c o l l e c t i n g  o r  attempting t o  c o l l e c t  
debts f o r  other persons, 

i i i l  o f  c o l l e c t i n g  or a t tenp t ing  t o  c o l l e c t  
debts under any name which d i f f e r s  from that  
o f  the c r e d i t o r  t o  whom the debt i s  owed. 

l i i i l  o f  o f f e r i n g  or undertaking t o  act fo r  
a  debtor i n  arrangements or negot ia t ions w i t h  
h i s  c r e d i t o r s  or rece iv ing money from a  
debtor fo r  d i s t r i b u t i o n  t o  h i s  c r e d i t o r s  i n  
considerat ion o f  a  fee, comnission o r  other 
remuneration that  i s  payable by the debtor.  

( i v l  o f  o f f e r i n g  o r  undertaking t o  act fo r  a  
c red i to r  i n  r e a l i z i n g  on any s e c u r i t y  g iven 
t o  the c r e d i t o r  fo r  a  debt, o r  

( v l  o f  s e l l i n g  o r  o f f e r i n g  t o  s e l l  any 
c o l l e c t i o n  system, device o r  scheme intended 
or ca lcu la ted t o  be used t o  c o l l e c t  debts; 

i c l  " c o l l e c t o r "  means a  person employed or 
authorized by a  c o l l e c t i o n  agency t o  

l i l  c o l l e c t  or atterrpt t o  c o l l e c t  money. 

(ii 1 s o l i c i t  business, 

l i i i l  r e a l i z e  on a  secur i t y ,  o r  

i i v l  deal w i t h  or locate debtors. 

for  a  c o l l e c t i o n  agency; 



131 

( d l  "Court" means the Supreme Court of Alberta or 
the D i s t r i c t  Court o f  Alberta:  I 
( e )  "M in is te r "  means the Min is ter  of Consumer and 
Corporate A f f a i r s .  

211) I n  accordance w i t h  T h e  Public Service Act there 
may be appointed an Administrator o f  Co l lec t ion  
Pract ices and such other persons as may be necessary 
fo r  the administrat ion o f  t h i s  Act. 

( 2 1  Where the Administrator i s  g iven any power or  duty 
under t h i s  Act or  the regu la t ions,  he may author ize one 
or more persons t o  exercise or  perform that  power or  
duty upon such condi t ions or  i n  such circumstances as 
the Administrator prescr ibes.  

3111 This Act, except sections 14, 15, 21 and 25, does 
not apply 

( a )  t o  an insurer ,  agent, adjuster or  brolter 
l icensed under T h e  Alberta Insurance Act or t o  h i s  
employees act ing i n  the regular course of t h e i r  
employment. 

( b )  t o  an assignee, custodian, l i q u i d a t o r ,  
rece iver ,  t rus tee or  other person l icensed or  
ac t ing under the Bankruptcy Act (Canada). T h e  
Companies Act, The Judicature Act o r  the 
Winding-up Act (Canada or a person act ing under a 
debenture or  the order o f  any cour t .  

( c l  t o  a rea l  es ta te  agent or  salesman l icensed 
under The  Real Estate Agents' Licensing Act or  to  
h i s  enployees act ing i n  the regular course o f  
t h e i r  employment, or  I 
Id1 t o  any person o r  a metrber o f  any c lass of 
persons designed i n  the regu la t ions as exempt 
persons. 

( 2 )  This Act does not apply t o  b a r r i s t e r s  and 
s o l i c i t o r s  i n  the p r a c t i c e  of t h e i r  profession 

4 ( 1 1  No person sha l l  ca r ry  on the business o f  a 
c o l l e c t i o n  agency unless he i s  the holder o f  a 
c o l l e c t i o n  agency l icence issued under t h i s  Act. 

(21 No person s h a l l  act as a c o l l e c t o r  fo r  a 
c o l l e c t i o n  agency unless he i s  the holder o f  a 
c o l l e c t o r ' s  l icence issued under t h i s  Act. 

( 3 )  No c o l l e c t i o n  agency sha l l  enploy or  
person as a co l lec to r  unless that  person 
of a c o l l e c t o r ' s  l icence. 

r t h o ~  
the 

- - 



141 No person shall 

(a) advertise himself, or 

(bl hold himself out, 

as a collector or as carrying on the business of a 
collection agency unless he holds a collector's licence 
or a collection agency licence, as the case may be. 

5111 An application for a collection agency licence 
shall be made to the Administrator in the form 
prescribed by the Minister and shall be acconpanied by 

(a) the licence fee prescribed by the 
regulations, 

(b) the security, if any, prescribed by the 
regulations, 

ic) an affidavit made by or on behalf of the 
applicant in the form prescribed by the Minister. 

id) copies of forms of agreement to be entered 
into with the collection agency by persons for 
whom the collection agency acts. 

(e! copies of forms and forms of letters that the 
collection agency uses or proposes to use in 
making demands for the collection of debts, and 

(fl any other information required by the 
regulations. 

( 2 1  An application for a collector's licence shall be 
made to the Administrator in the form prescribed by the 
Minister and shall be acconpanied by 

(al the licence fee prescribed by the 
regulations, 

(bl the security, if any, prescribed by the 
regulations. 

(c! an affidavit made by or on behalf of the 
applicant in the form prescribed by the Minister, 

Id) a letter from a collection agency stating 
that the applicant will be employed or authorized 
by the agency to act as a collector, and 

(el any other information required by the 
regulations. 

(31 A licence shall not be issued to any person until 
there is deposited with the Administrator security in 
the anwunt and form prescribed by the regulations. 



( 4 )  The Administrator may exefipt any c o l l e c t i o n  agency 
that c a r r i e s  on business o f  the k i n d  described i n  
sect ion l ( b l ( i i )  from the requirements o f  subsection 
1 3 ) .  

6111 Where a secur i t y  f i l e d  under sect ion 5131 i s  
terminated or  returned, the l icence o f  the c o l l e c t i o n  
agency i s  suspended and remains suspended u n t i l  the 
c o l l e c t i o n  agency f i l e s  w i t h  the Administrator a new 
secur i t y  and receives n o t i f i c a t i o n  from the 
Administrator that  the secur i t y  i s  acceptable. 

(21 The l icence o f  a co l lec to r  

l a )  i s  cancelled upon h i s  ceasing t o  be employed 
or  authorized by a c o l l e c t i o n  agency t o  act as a 
c o l l e c t o r ,  and 

( b !  i s  suspended or  cancelled, as the case may 
be, upon the suspension or  cance l la t ion of the 
c o l l e c t i o n  agency l icence o f  the c o l l e c t i o n  agency 
that employed or  authorized him t o  act as a 
c o l l e c t o r .  

7 ( 1 !  An app l i ca t ion  fo r  renewal o f  a c o l l e c t i o n  agency 
l icence sha l l1  be made t o  the Administrator i n  the form 
prescribed by the Min is ter  and sha l l  be accompanied by 

l a )  the l icence fee prescr ibed by the 
regu la t ions,  

( b )  the s e c u r i t y ,  if any, prescribed by the 
regu la t ions.  

l c )  copies of forms o f  agreement t o  be entered 
i n t o  w i t h  the c o l l e c t i o n  agency by persons fo r  
whom the c o l l e c t i o n  agency acts ,  and 

i d !  copies o f  forms and forms o f  l e t t e r s  that  the 
c o l l e c t i o n  agency uses or proposes t o  use i n  
making demands f o r  the c o l l e c t i o n  of debts. 

12) An app l i ca t ion  fo r  a renewal o f  a c o l l e c t o r ' s  
l icence sha l l  be made t o  the Administrator i n  the form 
prescribed by the Min is ter  and s h a l l  be accompanied by 
the l icence fee and secur i t y ,  i f  any, prescr ibed by the 
regu la t ions.  

(31 Where the holder o f  a c o l l e c t i o n  agency l icence or 
a c o l l e c t o r ' s  l icence has appl ied f o r  renewal o f  h i s  
l icence and forwarded the secur i t y  and fee prescr ibed 
by the regulat ions w i t h i n  the time prescr ibed by the 
Min is ter ,  o r ,  if no time i s  prescribed, before the 
exp i ry  o f  h i s  l icence, h i s  l icence continues 

i a l  u n t i l  the renewal l icence i s  issued, or  



Ibi where he is served with notice that the 
Administrator refuses to grant the renewal, until 
the time for serving notice under section 18 of an 
appeal from the refusal has expired, or, where a 
notice of appeal is served on the Minister, until 
the appeal is concluded or the appeal is 
withdrawn. 

8 The holder of a collection agency licence shall 
display in a conspicuous place 

(a) his licence or a copy thereof at each office 
or place of business indicated on the licence, and 

Ibl the licences of collectors employed or 
authorized by him at the office where those 
persons are engaged in or carry on business as 
collectors. 

9(1) Every collection agency shall keep proper 
accounting records and other records relating to his 
business including the following: 

(a) a register of the trust accounts in which is 
entered all money collected or received from a 
debtor for distribution to the debtor's creditors; 

(b) duplicates of the vouchers referred to in 
subsection (21. 

(2) Every collection agency shall acknowledge the 
receipt of any mney the collection agency or his 
collector or the employee of either of them collects or 
receives from a debtor for distribution to the debtor's 
creditors by means of consecutively numbered vouchers 
which shall contain in each case 

(a) the date the amount is received, 

Ibl the name of the debtor, 

(cl the name of the person for whom the 
collection agency acts, and 

(dl the gross amount received in respect of that 
account . 

10 (  1 1  Subject to subsection (21, a collection agency 
shall deposit all mney collected or received from a 
debtor for distribution to his creditors before the 
expiry of 2 days follhvina its receipt in a trust 
account maintained in a - 

(a1 bank, 



Ibl treasury branch. 

icl trust cotrpany registered under The Trust 
Companies Act, or 

Id) credit union incorporated under The Credit 
Union Act. 

at an office thereof located in Alberta 

1 2 )  Where the Administrator is of the opinion that the 
requirements of subsection ( 1 )  can be varied with 
respect to any collection agency without harm to the 
public interest, he may, in writing, 

(a1 authorize the collection agency to deposit 
mney collected or received fran a debtor for 
distribution to his creditors in a trust account 
in a financial institution or class of financial 
institution approved by the Administrator located 
outside Alberta, and 

ibl prescribe the time within which money 
referred to in clause (a1 shall be deposited. 

131 No collection agency shall withdraw money from a 
trust account except for the purpose of 

(a) paying a creditor mney received on behalf of 
and deposited to the credit of that creditor, 

(bl paying the collection agency the comnission 
and disbursements to which i t  is entitled. 

(cl correcting an error caused by money being 
deposited in the trust account by mistake, or 

(dl making a payment under subsection (61 

(41 In payin creditors money withdrawn under 
subsection ( 371al , a collection agency shall do so by 
means of consecutively numbered cheques which shall be 
accompanied in the case of each payment by a statement 
containing 

(a) the date or dates on which the money was 
received by the collection agency. 

(bl the name of the debtor, 

(cl the gross amount collected, 

(dl the amount of comnission and disbursements 
retained by the collection agency. 

(el the net amount payable to the creditor, and 

If) the current balance owing by the debtor. 



(51 Subject to subsection 161, a collection agency 
shall account for all money collected and remit the 
money less comnission and disbursements to the person 
entitled thereto on or before the 20th day of the month 
following the month in which the money was collected. 

16) Where a collection agency is unable to locate the 
person entitled to mney within 6 mnths after the 
money has been collected, the collection agency shall 
pay the money less comnission and disbursements to the 
Provincial Treasurer in trust. 

171 The Provincial Treasurer may pay the money 
received under subsection (6) to the person entitled 
thereto upon being satisfied that the person is 
entitled to receive the money. 

(81 Where the Provincial Treasurer does not pay the 
money received under subsection (61 to the person 
entitled thereto within 5 years from the time that the 
money is received by him, the money shall be paid into 
the General Revenue Fund. 

l l i l l  A collection agency shall 

(a) at least once a year submit his records and 
boohs to an audit by an accountant or firm of 
accountants acceptable to the Administrator, and 

(bl provide the auditor with access to every b& 
and record of the collection agency that, in the 
opinion of the auditor, is necessary to carry out 
his audit. 

(21 The auditor shall forthwith report to the 
Administrator any defect or deficiency in the form or 
maintenance of any book or record maintained by the 
collection agency. 

(31 Upon completion of the audit, the auditor shall 
report his findings to the collection agency and file 
one copy of the report signed by him with the 
Administrator. 

(41 The Administrator may issue an order to the 
collection agency to correct any defect or deficiency 
in the form or maintenance of any book or record. 

(51 An order made under subsection ( 4 )  must be 
conplied with within the time specified in the order. 

12 A collection agency shall maintain in Alberta all 
of his records, files, boohs, papers, documents or 
other things created or received while engaged in the 
business of a collection agency and shall-continue to 
maintain them in Alberta for the period prescribed in 



the regulations. 

1 3 ( 1 1  No co l lec t ion  agency or co l lector  shal l  

l a )  enter i n to  any agreement with a person for 
whom he acts unless a copy of the form of 
agreement i s  f i l e d  wi th and approved by the 
Administrator; 

l b )  use any form or form o f  l e t t e r  t o  co l lec t  or 
attenpt t o  co l lect  a debt unless a copy of the 
form or form o f  l e t t e r  i s  f i l e d  wi th and approved 
by the Administrator; 

( c )  co l lec t  or attenpt to  co l lect  money for a 
creditor except on the be l ie f  i n  g o d  f a i t h  that 
the money i s  due and owing by the debtor t o  the 
credi tor ;  

I d )  charge any fee t o  a person for whom he acts 
i n  addit ion to those fees provided for i n  the form 
of agreement or i n  the information pertaining to 
fees f i l e d  wi th the Admistrator: 

I e )  i f  a co l lec t ion  agency, carry on the business 
of a co l lec t ion  agency i n  a name other than the 
name i n  which he i s  licensed, or i n v i t e  the publ ic 
t o  deal anyhere other than at a place authorized 
by the licence; 

( f )  i f  a  co l lec tor ,  use any name while engaged i n  
the business of co l lec t ing  debts except h i s  true 
name and the name o f  the co l lec t ion  agency that 
enploys or authorizes him t o  act as a co l lector .  
as that co l lec t ion  agency's name i s  shown on the 
col lect ion agency's licence; 

( g )  co l lec t  from a debtor any amount greater than 
that provided by the regulations for act ing for 
the debtor i n  making arrangements or negotiating 
wi th h i s  creditors on behalf o f  the debtor or 
receiving money from the debtor for d i s t r i bu t i on  
t o  h i s  credi tors;  

( h )  make any arrangement w i th  a debtor to  accept 
a sum of money that i s  less than the amount of the 
balance due and owing t o  a creditor as f u l l  and 
f i na l  settlement without the p r i o r  wr i t ten  
approval of the credi tor ;  

( i) f a i l  t o  provide any person for whom he acts 
wi th a wr i t ten  reoort on the status o f  that 
person's account 'in accordance wi th the 
regulations. 

( 2 )  Subsection ( 1 )  applies to a co l lec t ion  agency or 
co l lector  notwithstanding that he i s  co l lec t ing  or 



attempting to collect a debt that has been assigned to 
him by a creditor. 

(31 The Administrator may refuse to approve any form 
that he considers to be objectionable and, without 
restricting the generality of the foregoing, he may 
refuse any form that 

(a) misrepresents the rights and powers of a 
person collecting or attempting to collect a debt, 

(b) misrepresents the obligations or legal 
liabilities of a debtor, or 

(cl is misleading as to its true nature and 
purpose. 

(41 Where, in the opinion of the Administrator, a 
collection agency or collector is contravening or has 
contravened any provision of this Act or the 
regulations, the Administrator may issue an order 
directing that collection agency or collector, as the 
case may be, to 

(a1 stop engaging in any practice that is 
described in the order, and 

(bl take such measures as are specified in the 
order that, in the opinion of the Administrator. 
are necessary to ensure that this Act or the 
regulations will be conplied with, within the time 
specified in the order. 

14111 No person shall, in collecting or attempting to 
collect a debt or locate a debtor, unreasonably 
oppress, harass or abuse the debtor or any other 
person, and without restricting the generality of the 
foregoing, no person shall 

(a) collect or attempt to collect money in 
addition to or in excess of the amount payable by 
the debtor to the creditor; 

(bl send any telegram or make a telephone call to 
a debtor for the purpose of demanding payment of a 
debt for which the telegraph or telephone charges 
are payable by the addressee of the telegram or 
the person to whom the call is made; 

lcl use any name while engaged in collecting 
debts except his true name or the true name of the 
firm he represents; 

(dl use any s u m n s ,  notice, demand, written 
cmunication or instrument 

l i l  that simulates or is falsely represented 



t o  be a document authorized, issued, used or  
approved by or  under the a u t h o r i t y  o f  any law 
or i s  p r i n t e d  or  w r i t t e n  i n  the general 
appearance or  format o f  such a document, and 

( i i l  that  creates a f a l s e  inpression about 
i t s  source, author izat ion or  approval; 

( e l  f a l s e l v  reoresent that  he has informat ion i n  - - -  -7 - - -  ~ ~ -~ 

h i s  possess;on or  something o f  v i i u e  for the 
debtor for the purpose o f  s o l i c i t i n g  or  
d iscover ing informat ion about the debtor; 

I f )  comnunicate w i t h  the debtor f o r  the purpose 
of demanding payment o f  the debt wi thout c l e a r l y  
d i sc los ing  the name o f  the c r e d i t o r  w i t h  whom the 
acount was incurred; 

I g l  threaten that  non-payment o f  an al leged debt 
w i l l  r e s u l t  i n  the a r res t  o f  any person; 

I h l  f a l s e l y  ho ld  himself ou t ,  by i n p l i c a t i o n  or  
otherwise, as being employed by or  representing or  
being a f f i l i a t e d  or  associated w i t h  the Government 
of Canada or  a p r o v i n c i a l  or  municipal government 
or a department or  agency o f  any o f  those 
governments; 

l i l  f a l s e l y  represent t o  any person the status or  
t rue  nature o f  the services rendered by him; 

( j l  f a l s e l y  represent that  an e x i s t i n g  o b l i g a t i o n  
o f  the debtor may be increased by the add i t i on  o f  
legal  fees, i nves t iga t ion  fees, serv ice fees or 
any other fees or  charges; 

( k l  make personal c a l l s  a t  times other than 
dur ing day l igh t  hours or  o f  such nature or  w i t h  
such frequency as t o  cause mental anguish, fear or  
anxiety t o  the debtor o r  any other person; 

( 1 )  make telephone c a l l s  dur ing the hours o f  
midnight t o  6:00 a.m. or  of such nature or  w i t h  
such frequency as t o  cause mental anguish, fear or  
anxiety t o  the debtor or  any other person; 

i m )  exceot i n  the case o f  a nerson who i s  a 
F -  -- - . -  

surety f& the debtor, a t t e k t  t o  c o l l e c t  a debt 
from the debtor 's r e l a t i v e s ,  f r i ends ,  
acquaintances or  neighbours. 

12) Where, i n  the op in ion o f  the Administrator ,  a 
person i s  engaging or  has en aged i n  any p r a c t i c e  
re fer red t o  i n  subsection 1 1 7 ,  the Administrator may 
issue an order d i r e c t i n g  that  person t o  discont inue the 
p rac t i ce  spec i f ied i n  the order.  

( 3 )  Where 



( a )  the Administrator has reason t o  be l ieve  that  
a  person i s  using a  form or  a form o f  l e t t e r  t o  
c o l l e c t  or a t tenpt  t o  c o l l e c t  a  debt f r m  a 
debtor,  and 

( b l  the Administrator i s  of the op in ion  tha t  the 
form or  form o f  l e t t e r  i s  ob jec t ionable  on any of 
the grounds on which an approval may be refused 
under sect ion 13(31, 

the Administrator may issue an order d i r e c t i n g  that  
person t o  cease using that  form or  form o f  l e t t e r  by a  
date spec i f ied i n  the order and not t o  use any other 
form or  form of l e t t e r  o f  a  s i m i l a r  nature.  

15 No person s h a l l  p lace an account fo r  c o l l e c t i o n  
w i t h  a c o l l e c t i o n  agency wi thout f i r s t  withdrawing i n  
w r i t i n g  any previous placement of that  account w i t h  any 
other c o l l e c t i o n  agency. 

16111 i n  considering an app l i ca t ion  for  a  c o l l e c t i o n  
agency l icence or  a  c o l l e c t o r ' s  l i cence or  a  renewal o f  
e i t h e r ,  the Administrator may make i n q u i r i e s  regarding 

la1 an appl icant fo r  a  l i cence or  for  the renewal 
o f  a l icence, 

( b )  where the appl icant i s  a par tnersh ip ,  each 
par tne r ,  or  

( c l  where the appl icant i s  a corporat ion,  each 
d i r e c t o r .  

( 2 )  The Administrator may refuse t o  issue or  renew the 
l icence appl ied f o r  or  may suspend or  cancel a  l i cence 
issued under t h i s  Act where the appl icant o r  one or  
more o f  the partners,  d i r e c t o r s  or  enployees o f  the 
appl icant or  l icensee 

( a )  makes an untrue statement or  hnowl ingly makes 
a  mater ia l  m i s s i o n  i n  an app l i ca t ion  for  a  
l icence or  renewal o f  a  l i cence under t h i s  Act or  
i n  a  r e t u r n  made or  other informat ion produced t o  
the Administrator ,  

( b l  refuses or  neglects t o  comply w i t h  any 
p rov is ion  o f  t h i s  Act or  the regu la t ions or  an 
order made under t h i s  Act ,  or  

( c )  i s  no t ,  i n  the op in ion o f  the Admin is t ra tor ,  
a  f i n a n c i a l l y  responsible person or  h i s  record o f  
past conduct i s  such that  the Administrator  
considers i t  i n  the p u b l i c  i n t e r e s t  t o  re fuse t o  
issue or  renew a l icence or  t o  cancel or  suspend 
the 1  icence. 



13) Where the Administrator refuses to issue or renew 
a licence or suspends or cancels a licence under 
subsection 121, he shall forthwith serve the applicant 
or licensee with notice of the refusal, cancellation or 
suspension. 

14) Where a licensee is served with notice that the 
Administrator refuses to renew his licence or has 
cancelled or suspended his licence under subsection 
(2). the licence remains in force until the time for 
serving notice under section 17 of an appeal from the 
refusal, cancellation or suspension has expired, or. 
where a notice of appeal is served on the Minister. 
until the appeal is concluded or the appeal is 
withdrawn. 

1711) A person who has been refused a licence or the 
renewal of a licence or whose licence has been 
cancelled or suspended under section 16 may appeal the 
refusal, cancellation or suspension by serving the 
Minister with a notice of anoeal within 30 days of 
being served with notice of"the refusal, cancel lation 
or suspension. 

(2) The Minister shall, within 30 days of being served 
with a notice of appeal, appoint an appeal board to 
hear the appeal. 

( 3 )  The Minister may prescribe the time within which 
the appeal board is to hear the appeal and render a 
decision and may extend that time. 

I41 An appeal board that hears an appeal under this 
section may, by order, either 

(a1 confirm the refusal, cancellation or 
suspension, 

lbl order that the licence or renewal of a 
licence be issued. 

(c) reinstate the cancelled licence, or 

id1 renwve or vary the suspension. 

151 An appeal board appointed under this section shall 
consist of the following members: 

(a) a person (who is not the Administrator, a 
representative of the Administrator or a person 
registered under this Act), who is designated as 
chairman of the appeal board by the Minister, and 

lbl not less than 2 or m r e  than 4 other persons 
who are persons licensed under this Act. 

(61 The minister may pay those fees and reasonable 



l i v i n g  and t r a v e l l i n g  expenses that  he considers proper 
t o  the menhers o f  an appeal board. 

( 7 1  A person whose appeal i s  heard by an appeal board. 
or  the Administrator ,  may appeal the dec is ion o f  the 
appeal board by f i l i n g  an o r i g i n a t i n g  no t i ce  w i t h  the 
Supreme Court o f  Alberta w i t h i n  30 days o f  being 
n o t i f i e d  i n  w r i t i n g  o f  the dec is ion,  and the court  may 
make any order that  an appeal board may make under 
subsection (41. 

18 A document or  other not ice  under t h i s  Act may be 
served on a c o l l e c t i o n  agency or  co l lec to r  by leaving 
i t  a t  or  by sending i t  by reg is tered mai l  t o  the 
address shown on the c o l l e c t i o n  agency or c o l l e c t o r ' s  
1 i cence . 

19 A l icence issued pursuant t o  t h i s  Act expires on 
the 31st day o f  December of the year i n  which i t  i s  
issued unless the l icence has been prev ious ly  
cancel led.  

20 Where the Administrator receives a corrplaint i n  
respect of any matter which per ta ins  t o  t h i s  Act or  has 
reason t o  be l ieve that  a contravent ion o f  the Act has 
taken place,  he may inqu i re  i n t o  the corrplaint or  
a l leged contravent ion and requ i re  i n  w r i t i n g  from any 
person such informat ion as he considers t o  be relevant 
t o  the inqu i ry .  

2111) The Administrator may i n q u i r e  i n t o  and examine 
the a f f a i r s  o f  any person whom he has reason t o  be l ieve 
i s  engaged i n  the business o f  c o l l e c t i n g  debts on h i s  
own behal f  or  on behal f  o f  other persons and may, a t  
any reasonable time, enter the business premises o f  the 
person so engaged and search f o r ,  examine and remove, 
take ex t rac ts  from or  obta in  reproduced copies o f  any 
records, books, documents, f i l e s  or  th ings that  are or 
may be relevant t o  the subject matter o f  the inqu i ry .  

( 2 )  The Administrator sha l l  

l a )  g ive t o  the person from whom anythin i s  
taken under the prov is ions o f  subsect i on  7 1  1 a 
rece ip t  for  the th ings taken, and 

I b )  fo r thw i th  make copies o f ,  take photographs o f  
or  otherwise record the th ings removed and 
fo r thw i th  r e t u r n  the th ings t o  the person t o  whom 
the rece ip t  was given under clause ( a ) .  

( 3 1  No person s h a l l  wi thhold,  destroy,  conceal or 
refuse any informat ion or  records, bodts, papers, 
f i l e s ,  documents o r  any other th ings required by the 



Administrator. 

141 A copy of a record, book, paper, f i l e  or document 
made i n  accordance wi th subsection ( 2 1  and c e r t i f i e d  to 
be a true copy by the Administrator shal l  be admitted 
i n  evidence i n  any action, proceeding or prosecution 
under th i s  Act as prima facie proof o f  the or ig ina l  
book, f i l e ,  paper or document without proof of the 
signature or appointment o f  the Administrator. 

22(1l  Where a co l lect ion agency or co l lector  has been 
paid money by a debtor i n  respect of a debt and 

l a )  the col lect ion agency or co l lector  has 
absconded from Alberta, or 

l b )  the Administrator has reasonable and probable 
grounds t o  believe that the co l lec t ion  agency or 
co l lector  

l i l  i s  about to  abscond from Alberta, 

(ii) has attempted t o  rermve any of h i s  
property out of Alberta, 

l i i i )  has attempted to s e l l  or dispose of 
h i s  property, or 

( i v l  i s  d iss ipat ing money or other assets 
paid or delivered t o  him by a debtor, the 
Administrator may, notwithstanding that an 
action may not have been comnenced, apply ex 
parte to a Court for an order. 

12)  An order applied for under subsection 1 1 )  may 

l a 1  prohib i t  any person having on deposit or 
under h i s  control or for safekeeping any rmney, 
property or other assets being held on behalf of 
the col lect ion agency or col lector from dispersing 
or otherwise dealing w i th  the money, property or 
other assets except as approved by the Court; 

( b l  appoint a trustee or receiver or both t o  hold 
or take possession of the money, property or 
assets of that co l lec t ion  agency or co l lector  upon 
such terms and conditions as the Court approves; 

c o i rect  the co l lec t ion  agency or co l lector  not 
to  oispense any money or deal wi th any property or 
assets owing to him except as approved by the 
Court or as directed by the trustee or receiver 

1 3 )  The Court may make an order under t h i s  section 
upon such terms and conditions as the Court considers 
proper. 



14) Upon the order being made under this section, any 
person affected by the order may, upon notice to the 
Administrator, apply to the Court to have the order 
varied or set aside and upon hearing the matter the 
Court may refuse the application or vary or set aside 
the order upon such terms and conditions as the Court 
considers proper. 

23(11 Where a person in respect of whom security is 
deposited under section 5 is liable to another person 
for damages sustained by that other person by reason of 
an act or omission of the secured person or his 
employee or agent 

(a) during the course of the business or 
employment in respect of which the security was 
given, and 

Ibl during the period in respect of which the 
security was given, 

the surety or insurer on the security is, to the anwunt 
set out in the bond or policy, liable to indemnify the 
person who sustained the damage and that person may in 
an action for the damages join the surety on the 
security, notwithstanding that he is not a party to the 
security. 

(21 This section does not apply to any action 
comnenced more than 2 years after-the expiration or 
cancellation of the licence to which the security 
relates. 

24( 1 1  A person who 

(a) contravenes section 4, 13 or 14(1l, 

(b) fails to conply with an order issued under 
section 11141, section 13(4) or section 14(2l or 
(31, or 

lc) fails to provide information required under 
section 20. 

is guilty of an offence and liable on sumnary 
conviction to a fine of not nwre than $500. 

(21 A person who contravenes any provision of this Act 
or the regulations for which a penalty is not otherwise 
provided is guilty of anoffence and liable on sumnary 
conviction to a fine of not more than $500. 

131 A prosecution under this section may be comnenced 
within 3 years after the carmission of an offence but 
not thereafter. 



25(1 )  A c e r t i f i c a t e  purpor t ing t o  be signed by the 
Administrator and t o  the e f f e c t  that the person named 
there in  d i d  or  d i d  not at any given time or dur ing any 
given per iod ho ld  a l icence as 

( a )  a c o l l e c t i o n  agency, or  

l b l  a c o l l e c t o r  

sha l l  be admitted i n  evidence as prima fac ie  proof of 
the fac ts  s ta ted therein,  without proof  of the 
s ignature or  appointment of the person s igning the 
c e r t i f i c a t e .  

( 2 )  A statement i n  a l e t t e r ,  advertisement, card or  
other document or  paper issued by or  under the 
au thor i t y  o f  a person who i s  engaged i n  the business o f  
a c o l l e c t i o n  agency or  i s  ac t ing as a c o l l e c t o r  s h a l l  
be admitted i n  evidence as prima fac ie  proof that  he i s  
so engaged or  ac t ing,  as the case may be. 

2611) The prov is ions o f  t h i s  Act apply notwithstanding 
any agreement t o  the contrary and any waiver or re lease 
given o f  the r i g h t s ,  bene f i t s  or  pro tect ions provided 
under t h i s  Act i s  against pub l i c  p o l i c y  and vo id .  

( 2 )  Except as expressly provided i n  t h i s  Act nothing 
i n  t h i s  Act r e s t r i c t s ,  l i m i t s  or  derogates from any 
remedy that  a person has a t  comnon law or  by s ta tu te .  

27(11 The Lieutenant Governor i n  Council may make 
regulat ions 

l a l  designating any person or  any c lass o f  
persons as exenpt persons for  the purpose o f  
sect ion 3 ( l ) l d l ;  

I b )  prescr ib ing the fees payable for  the issue or  
renewal o f  c o l l e c t i o n  agency l icences or  
c o l l e c t o r ' s  l icences: 

( c )  prov id ing fo r  d i f f e r e n t  classes o f  c o l l e c t i o n  
agency l icences or  c o l l e c t o r ' s  l icences;  

I d )  prescr ib ing fo r  any c o l l e c t i o n  agency, 
co l lec to r  or c lass o f  c o l l e c t i o n  agency or  
c o l l e c t o r  the amount, terms, condi t ions and form 
of secur i t y  t o  be given under sect ion 5; 

( e l  prescr ib ing the per iod o f  time dur ing which a 
c o l l e c t i o n  agency must keep any o f  h i s  records. 
f i l e s ,  books, papers, documents or  other th ings 
under sect ion 12: 

( f l  governing repor ts  under sect ion 1 3 l l l ( i l :  



lgi prescribing the information that is required 
to be submitted to the Administrator for the issue 
or renewal of a collection agency licence or 
collector's licence; 

lhl requiring records to be kept and returns to 
be made to the Administrator; 

l i i  respecting advertising by persons licensed 
under this Act: 

lji requiring and governing the surrender of 
licences that have been suspended or cancelled or 
that have expired: 

lkl governing the transfer of collector's 
licences from one collection agency to another; 

I 1 1  governing the imposition of any term. 
condition, qualification or restriction on 
different classes of licences; 

(mi governing the fees, cannissions or 
disbursements charged by any collection agency or 
class of collection agency in performing its 
services . 

28 The Collection Agencies Act is repealed. 

29 This Act comes into force on Deceher 31, 1978. 



APPENDIX 0 

COLLECTION PRACTICES ACl 

CHAPTER C-17 

1980 

HER MAJESTY, by and with the advice and consent of the 
Legislative Assenbly of Alberta, enacts as follows: 

I In this. Act, 

(a) "Administrator" means the Administrator of 
Collection Practices appointed under section 2; 

Ib) "collection agency" means a person, other 
than a collector, who carries on the business 

( i )  of collecting or atterrpting to collect 
debts for other persons, 

( i i )  of collecting or attenpting to collect 
debts under any name which differs from that 
of the creditor to whom the debt is owed, 

(iii) of offering or undertaking to act for 
a debtor in arrangements or negotiations with 
his creditors or receiving money from a 
debtor for distribution to his creditors in 
consideration of a fee, conmission or other 
remuneration that is payable by the debtor. 

(iv) of offering or undertaking to act for a 
creditor in realizing on any security given 
to the creditor for a debt, or 

(v) of selling or offering to sell any 
collection system, device or scheme intended 
or calculated to be used to collect debts; 

(c) '"collector" means a person errployed or 
authorized by a collection agency to 

( i )  collect or atterrpt to collect money. 

l i i )  solicit business. 

( i i i )  realize on a security, or 

(iv) deal with or locate debtors. 

for the collection agency; 



( d )  "Court" means the Court of Queen's Bench; 

( e l  "Min is ter "  means the Min is ter  o f  Consumer and 
Corporate A f f a i r s .  

2 ( 1 )  I n  accordance w i t h  the Pub l i c  Service Act there 
may be appointed an Administrator of Co l lec t ion  
Pract ices and any other persons necessary for  the 
admin is t ra t ion o f  t h i s  Act. 

12) Where the Administrator i s  g iven any power or  duty 
under t h i s  Act or  the regulat ions,  he may author ize one 
or  m r e  persons t o  exercise or  perform that  power or 
duty on the condi t ions o r  i n  the circumstances that  the 
Administrator prescr ibes.  

311) This Act. except sections 14. 19. 20 and 23. does 
not apply 

( a )  t o  an insurer ,  agent, adjuster o r  broker 
l icensed under the InSuPaIICe Act or  t o  h i s  
enployees act ing i n  the regular course o f  t h e i r  
enployment, 

( b )  t o  an assignee, custodian, l i q u i d a t o r .  
rece iver ,  t rus tee or  other person l icensed or 
ac t ing  under the Bankruptcy Act (Canada), the 
Companies A c t ,  the Judicature Act or  the 
Winding-up A c t  (Canada) or  a person a c t i n g  under a 
debenture o r  the order o f  any cour t ,  or  

I c )  t o  a rea l  es ta te  agent or  salesman l icensed 
under the Real Esta te  Agents' L icensing A c t  o r  t o  
h i s  employees ac t ing  i n  the regular course o f  
t h e i r  employment. - 

12) This Act does not apply t o  b a r r i s t e r s  and 
s o l i c i t o r s  i n  the p r a c t i c e  o f  t h e i r  profession.  

( 3 )  This Act or  any p rov is ion  o f  t h i s  Act does not 
apply t o  any person o r  c lass o f  persons designated by 
the regu la t ions as a person or  c lass o f  persons exenpt 
from the operat ion of t h i s  Act or that p rov is ion .  

411) No person s h a l l  ca r ry  on the business o f  a 
c o l l e c t i o n  agency unless he i s  the holder o f  a 
c o l l e c t i o n  agency l icence, i n  the form prescr ibed by 
the M in is te r ,  issued under t h i s  Act. 

( 2 )  No person sha l l  act  as a co l lec to r  fo r  a 
c o l l e c t i o n  agency unless he i s  the holder o f  a 
c o l l e c t o r ' s  l icence, i n  the form prescribed by the 
M in is te r ,  issued under t h i s  Act. 

( 3 )  No c o l l e c t i o n  agency s h a l l  enploy or  author ize any 



person as a co l lector  unless that person i s  the holder 
of a co l lec tor 's  licence. 

( 4 1  No person shal l  

( a )  advertise himself, or 

( b l  hold himself out, 

as a col lector  or as carrying on the business of a 
col lect ion agency unless he holds a co l lec tor 's  licence 
or a col lect ion agency licence, as the case may be. 

511)  An application for a co l lec t ion  agency licence 
shal l  be made to the Administrator i n  the form 
prescribed by the Minister and shal l  be acconpanied by 

( a )  the licence fee prescribed by the 
regulations, 

( b l  the security, i f  any, prescribed by the 
regulations. 

( c l  an a f f i dav i t  made by or on behalf of the 
applicant i n  the form prescribed by the Minister.  

I d )  copies of forms of agreement to be entered 
i n t o  wi th the col lect ion agency by persons for 
whom the co l lec t ion  agency acts, 

l e )  copies of forms and forms of l e t t e rs  that the 
col lect ion agency uses or proposes t o  use i n  
making demands for the co l lec t ion  o f  debts, and 

I f )  any other information required by the 
regulations. 

( 2 )  An application for a co l lec tor 's  licence shal l  be 
made t o  the Administrator i n  the form prescribed by the 
Minister and shal l  be acconpanied by 

(a )  the licence fee prescribed by the 
regulations, 

( b l  the securi ty,  i f  any, prescribed by the 
regulations, 

( c )  an a f f i dav i t  made by or on behalf of the 
applicant i n  the form prescribed by the Minister.  

( d l  a l e t t e r  f ran  a co l lec t ion  agency stat ing 
that the applicant w i l l  be enployed or authorized 
by the agency t o  act as a col lector ,  and 

l e )  any other information required by the 
regulations. 



(31 A licence shal l  not be issued to any person u n t i l  
there i s  deposited w i th  the Administrator securi ty i n  
the amount and form prescribed by the regulations. 

I 4 1  The Administrator may exenpt any co l lec t ion  agency 
that carr ies on business o f  the kind described i n  
section i ( b 1 l i i )  f r a  the requirements of subsection 
(31. 

6f1 l  When a securi ty f i l e d  under section 5131 i s  
terminated or returned, the licence of the col lect ion 
agency i s  suspended and remains suspended u n t i l  the 
col lect ion agency f i l e s  with the Administrator a new 
security and receives no t i f i ca t i on  from the 
Administrator that the securi ty i s  acceptable. 

I 2 1  The licence of a col lector  

( a 1  i s  cancelled upon h i s  ceasing to be enployed 
or authorized by a co l lec t ion  agency to act as a 
co l lector ,  and 

l b l  i s  suspended or cancelled, as the case may 
be, on the suspension or cancellation o f  the 
col lect ion agency licence o f  the co l lec t ion  agency 
that enployed or authorized him to act as a 
co l lec tor .  

7111 An application for renewal of a co l lec t ion  agency 
licence shall1 be made t o  the Administrator i n  the form 
prescribed by the Minister and shal l  be acconpanied by 

l a l  the licence fee prescribed by the 
regulations, 

l b l  the securi ty,  i f  any, prescribed by the 
regulations. 

l c l  copies of forms of agreement to be entered 
i n to  wi th the col lect ion agency by persons for 
whom the co l lec t ion  agency acts, and 

Id1 copies o f  forms and forms o f  l e t t e rs  that the 
col lect ion agency uses or proposes t o  use i n  
making demands for the col lect ion of debts. 

(21 An application for a renewal of a co l lec tor 's  
licence shal l  be made t o  the Administrator i n  the form 
prescribed by the Minister and shal l  be accmanied by 
the licence fee and securi ty,  if any, Drescribed by the 
regulations. 

I 3 1  When the holder of a col lect ion agency licence or 
a co l lector 's  licence has applied for renewal o f  h i s  
licence and forwarded the securi ty and fee prescribed 
by the regulations w i th in  the time prescribed by the 



Minister, or, if no time is prescribed, before the 
expiry of his licence, his licence continues 

(a1 until the renewal licence is issued, or 

(bl if he is served with notice that the 
Administrator refuses to grant the renewal, until 
the time for serving notice under section 16 of an 
appeal from the refusal has expired, or, if a 
notice of aooeal is served on the Minister, until 
the appeal 'is concluded or the appeal is 
withdrawn. 

8 The holder of a collection agency licence shall 
display in a conspicuous place 

la1 his licence or a copy thereof at each office 
or place of business indicated on the licence, and 

(bl the licences of collectors enployed or 
authorized by him at the office where those 
persons are engaged in or carry on business as 
collectors. 

9(11 Every collection agency shall keep proper 
accounting records and other records relating to his 
business including the following: 

(a1 a register of the trust accounts in which is 
entered all money collected or received from a 
debtor for distribution to the debtor's creditors: 

Ibl duplicates of the vouchers referred to in 
subsection (21. 

(21 Every collection agency shall acknowledge the 
receipt of any money the collection agency or his 
collector or the enployee of either of them collects or 
receives from a debtor for distribution to the debtor's 
creditors by means of consecutively numbered vouchers 
which shall contain in each case 

(a1 the date the amunt is received. 

(bl the name of the debtor 

( c I  the name of the person for whom the 
collection agency acts, and 

(dl the gross amount received in respect of that 
account . 

10( 1 )  Subject to subsection (21, a collection agency 
shall deposit all money collected or received from a 
debtor for distribution to his creditors before the 



expiry of 2 days fol lowing i t s  receipt i n  a t rust 
account maintained i n  a 

( a )  abank. 

( b )  a treasury branch, 

( c )  a t rus t  carpany, or 

l d )  a c red i t  union. Union Act, 

a t  an o f f i ce  thereof located i n  Alberta. 

( 2 )  When the Administrator i s  o f  the opinion that the 
requirements of subsection ( 1 )  can be varied wi th 
respect to  any co l lec t ion  agency without harm t o  the 
publ ic  in terest ,  he may, i n  w r i t i ng ,  

l a )  authorize the co l lec t ion  agency t o  deposit 
money col lected or received f r a  a debtor for 
d i s t r i bu t i on  to h i s  credi tors i n  a t rust  account 
i n  a f inancial  i n s t i t u t i o n  or class o f  f inancial  
i n s t i t u t i o n  approved by the Administrator located 
outside Alberta, and 

Ib )  prescribe the time w i th in  which money 
referred t o  i n  clause ( a )  shal l  be deposited. 

( 3 )  No co l lec t ion  agency shal l  withdraw money from a 
t rust  account except for the purpose o f  

( a )  paying a creditor money received on behalf of 
and deposited to the c red i t  of that credi tor .  

( b )  paying the co l lec t ion  agency the comnission 
and disbursements to which i t  i s  en t i t l ed .  

I C I  correct ing an error caused by money being 
deposited i n  the trust account by mistake, or 

( d l  making a payment under subsection ( 6 )  

( 4 )  I n  payin creditors money withdrawn under 
subsection (33fa l ,  a co l lec t ion  agency shal l  do so by 
means of consecutively numbered cheques which shal l  be 
accorrpanied i n  the case of each payment by a statement 
containing 

( a )  the date or dates on which the money was 
received by the co l lec t ion  agency. 

l b )  the name of the debtor. 

( c )  the gross amount col lected. 

( d l  the amount o f  comnission and disbursements 
retained by the co l lec t ion  agency, 
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( e l  the net amount payable t o  the c r e d i t o r ,  and 

I f1  the current  balance owing by the debtor 

151 Subject t o  subsection 161, a c o l l e c t i o n  agency 
s h a l l  account fo r  a l l  money co l lec ted  and remit  the 
money less comnission and disbursements t o  the person 
e n t i t l e d  thereto  on or  before the 20th day o f  the month 
fo l lowing the month i n  which the money was co l lec ted.  

( 6 )  I f  a c o l l e c t i o n  agency i s  unable t o  locate the 
person e n t i t l e d  to  money w i t h i n  6 months a f t e r  the 
money has been co l lec ted ,  the c o l l e c t i o n  agency s h a l l  
pay the money less comnission and disbursements t o  the 
Prov inc ia l  Treasurer i n  t r u s t .  

( 7 )  The Prov inc ia l  Treasurer may pay the money 
received under subsection 16) t o  the person e n t i t l e d  
thereto  on being s a t i s f i e d  that  the person i s  e n t i t l e d  
t o  receive the money. 

18) When the Prov inc ia l  Treasurer does not pay the 
money received under subsection 161 t o  the person 
e n t i t l e d  thereto  w i t h i n  5 years from the time that  the 
money i s  received by him, the money sha l l  be pa id  i n t o  
the General Revenue Fund. 

1 1 1 1 )  A c o l l e c t i o n  agency s h a l l  

l a )  w i t h i n  120 days a f t e r  the end o f  h i s  f i s c a l  
year, provide the Administrator w i t h  a repor t  o f  
h i s  f i n a n c i a l  a f f a i r s  i n  the form prescr ibed by 
the Min is ter  and signed by an audi tor  acceptable 
t o  the Administrator ,  and 

l b )  provide the aud i tor  w i t h  access t o  every bock 
and record o f  the c o l l e c t i o n  agency tha t ,  i n  the 
op in ion o f  the aud i to r ,  i s  necessary t o  c a r r y  out 
h i s  examination. 

12) The Administrator may order a c o l l e c t i o n  agency t o  
cor rect  any defect or  def ic iency i n  the form or  
maintenance o f  any bo& or  record. 

(31 An order made under subsection 12) must be 
complied w i t h  w i t h i n  the time spec i f i ed  i n  the order 

12 A c o l l e c t i o n  agency s h a l l  maintain i n  A lber ta  a l l  
of h i s  records,  f i l e s ,  books, papers, documents or  
other th ings created or  received whi le  engaged i n  the 
business o f  a c o l l e c t i o n  agency and s h a l l  continue t o  
maintain them i n  Alberta fo r  the per iod prescr ibed i n  
the regu la t ions.  

13(1) No c o l l e c t i o n  agency or  c o l l e c t o r  s h a l l  



( a )  enter i n t o  any agreement w i th  a person for 
whom he acts unless a copy of the form of 
agreement i s  f i l e d  wi th and approved by the 
Adrninistrator; 

I b l  use any form or form o f  l e t t e r  t o  co l lec t  or 
attempt to co l lec t  a debt unless a copy of the 
form or form of l e t t e r  i s  f i l e d  wi th and approved 
by the Adrninistrator; 

i c )  co l lect  or attempt t o  co l lec t  money for a 
creditor except on the b e l i e f  i n  good f a i t h  that 
the money i s  due and owing by the debtor t o  the 
credi tor ;  

i d )  charge any fee t o  a person for whom he acts 
i n  addit ion to those fees provided for i n  the form 
of agreement or i n  the information pertaining to 
fees f i l e d  wi th the Admistrator; 

f e )  i f  a co l lec t ion  agency, carry on the business 
of a co l lec t ion  agency i n  a name other than the 
name i n  which he i s  licensed, or i n v i t e  the publ ic 
to  deal anywhere other than at a place authorized 
by the licence; 

I f 1  i f  a co l lec tor ,  co l lec t  or attempt to co l lec t  
a debt without using h i s  true name and the name of 
the co l lec t ion  agency that enploys or authorizes 
him to act as a col lector ,  as that co l lec t ion  
agency's name i s  shown on the co l lec t ion  agency's 
l i cence; 

( g )  co l lect  from a debtor any amount greater than 
that prescribed by the regulations for act ing for 
the debtor i n  making arrangements or negot iat ing 
wi th h i s  credi tors on behalf of the debtor or 
receiving money from the debtor for d i s t r i bu t i on  
to h i s  creditors; 

I h )  make any arrangement w i th  a debtor t o  accept 
a sum of money that i s  less than the amount o f  the 
balance due and owing t o  a credi tor  as f u l l  and 
f i n a l  settlement without the p r i o r  wr i t ten  
approval o f  the credi tor ;  

i i )  f a i l  t o  provide any person for whom he acts 
wi th a wr i t ten  rermrt on the status of that 
person's account i n  accordance wi th the 
regulations; 

f j l  make any personal c a l l  or telephone c a l l  for 
the purpose of demanding payment o f  a debt on any 
day except between 7 a.m..and 10 p.m. 

12) Subsection ( 1 1  applies t o  a co l lec t ion  agency or 
co l lector  notwithstanding that he i s  co l lec t ing  or 
attenpt ing t o  co l lec t  a debt that has been assigned to 



him by a  c r e d i t o r .  

( 3 1  The Administrator may refuse t o  approve any form, 
form o f  agreement or  form o f  l e t t e r  that he considers 
t o  be ob jec t ionable  and, without r e s t r i c t i n g  the 
g e n e r a l i t y  o f  the foregoing, he may refuse any form, 
form o f  agreement or  form o f  l e t t e r  that 

l a )  misrepresents the r i g h t s  and powers o f  a  
person c o l l e c t i n g  or  attempting t o  c o l l e c t  a  debt,  

( b )  misrepresents the ob l iga t ions  or  lega l  
l i a b i l i t i e s  o f  a  debtor, or  

(c1 i s  misleading as t o  i t s  t rue  nature and 
purpose. 

141 When, i n  the op in ion o f  the Administrator ,  a  
c o l l e c t i o n  agency o r  c o l l e c t o r  i s  contravening or  has 
contravened any p rov is ion  o f  t h i s  Act or  the 
regu la t ions ,  the Administrator may issue an order 
d i r e c t i n g  that c o l l e c t i o n  agency or c o l l e c t o r ,  as the 
case may be, t o  

l a )  stop engaging i n  any p rac t i ce  that  i s  
described i n  the order ,  and 

(b1 take such measures spec i f i ed  i n  the order 
t h a t ,  i n  the op in ion o f  the Administrator ,  are 
necessary t o  ensure that  t h i s  Act or  the 
regu la t ions w i l l  be complied w i th ,  w i t h i n  the time 
spec i f ied i n  the order .  

14 No person s h a l l  p lace an account fo r  c o l l e c t i o n  
w i t h  a  c o l l e c t i o n  agency wi thout f i r s t  withdrawing i n  
w r i t i n g  any previous placement o f  that account w i t h  any 
other c o l l e c t i o n  agency. 

1511) I n  consider ing an app l i ca t ion  for  a  c o l l e c t i o n  
agency l icence o r  a  c o l l e c t o r ' s  l icence or  a  renewal o f  
e i t h e r ,  the Administrator  may make i n q u i r i e s  regarding 

la1 an appl icant for  a  l icence or  for  the renewal 
of a  l icence. 

(b1 i f  the appl icant i s  a  par tnersh ip ,  each 
par tner ,  or  

( c )  i f  the appl icant i s  a  corporat ion,  each 
d i r e c t o r .  

( 2 1  The Administrator may refuse t o  issue or  renew the 
l icence appl ied for  or  may suspend or  cancel a  l icence 
issued under t h i s  Act i f  the appl icant or one or  more 
o f  the partners,  d i r e c t o r s  or  employees o f  the 
appl icant or  l icensee 



( a )  makes an untrue statement or  knowl ingly makes 
a mater ia l  m i s s i o n  i n  an app l i ca t ion  for  a 
l icence or renewal o f  a l icence under t h i s  Act or  
i n  a re tu rn  made or  other informat ion produced t o  
the Administrator ,  

( b )  refuses or  neglects t o  cotrply w i t h  any 
p rov is ion  o f  t h i s  Act or  the regu la t ions or  an 
order made under t h i s  Act, or  

( c l  i s  not ,  i n  the op in ion o f  the Administrator ,  
a f i n a n c i a l l y  responsible person or  i f  h i s  record 
o f  past conduct i s  such that  the Administrator 
considers i t  i n  the p u b l i c  i n t e r e s t  t o  refuse t o  
issue o r  renew a l icence or  t o  cancel or  suspend 
the l icence. 

( 3 )  When the Administrator refuses t o  issue or  renew a 
l icence or  suspends or  cancels a l icence under 
subsection (21, he sha l l  f o r t h w i t h  serve the appl icant 
o r  l icensee w i t h  no t i ce  o f  the r e f u s a l ,  cance l la t i on  or 
suspension. 

( 4 )  When a licensee i s  served w i t h  n o t i c e  that  the 
Administrator refuses t o  renew h i s  l i cence o r  has 
cancel led or suspended h i s  l icence under subsection 
(21,  the l icence remains i n  force u n t i l  the time for  
serving no t i ce  under sect ion 17 o f  an appeal from the 
re fusa l ,  cance l la t ion or  suspension has expired,  o r .  
when a n o t i c e  o f  appeal i s  served on the M in is te r ,  
u n t i l  the appeal i s  concluded or  the appeal i s  
withdrawn. 

16(1) A person who has been refused a l icence or the 
renewal o f  a l icence or  whose l icence has been 
cancelled or  suspended under sect ion 15 may appeal the 
re fusa l ,  cance l la t ion or  suspension by serving the 
Min is ter  w i t h  a no t i ce  o f  appeal w i t h i n  30 days of 
being served w i t h  no t i ce  o f  the re fusa l ,  cance l la t i on  
or  suspension. 

( 2 )  The Min is ter  s h a l l ,  w i t h i n  30 days o f  being served 
w i t h  a no t i ce  o f  appeal, appoint an appeal board t o  
hear the appeal. 

( 3 )  The Minister  may prescr ibe the time w i t h i n  which 
the appeal board i s  t o  hear the appeal and render a 
dec is ion and may extend that time. 

( 4 )  An appeal board that  hears an appeal under t h i s  
sect ion may, by order,  e i t h e r  

( a )  conf i rm the re fusa l .  cance l la t i on  o r  
suspension, 

I b )  order that  the l icence or  renewal o f  a 
l i cence be issued, 



Ic) r e i n s t a t e  the cancelled l icence,  or  

I d )  remove or  vary the suspension 

( 5 )  An appeal board appointed under t h i s  sect ion s h a l l  
consist  o f  the fo l l ow ing  members: 

l a )  a person (who i s  not the Administrator ,  a 
representat ive o f  the Administrator or  a person 
l icensed under t h i s  Act)  who i s  designated as 
chairman of the appeal board by the M i n i s t e r ,  and. 

( b l  not less than 2 or more than 4 other persons 
who are persons l icensed under t h i s  Act .  

( 6 )  The min is ter  may pay those fees and reasonable 
l i v i n g  and t r a v e l l i n g  expenses that  he considers proper 
t o  the me&ers of an appeal board. 

I 7 1  A person whose appeal i s  heard by an appeal board, 
or  the Administrator ,  may appeal the dec is ion o f  the 
appeal board by f i l i n g  an o r i g i n a t i n g  n o t i c e  w i t h  the 
Court w i t h i n  30 days o f  being n o t i f i e d  i n  w r i t i n g  o f  
the dec is ion,  and the Court may make any order that  an 
appeal board may make under subsection (4). 

17  A document or  other n o t i c e  under t h i s  Act may be 
served on a c o l l e c t i o n  agency or  c o l l e c t o r  by  leav ing 
i t  a t  or  by sending i t  by reg is te red  mai l  t o  the 
address shown on the c o l l e c t i o n  agency or  c o l l e c t o r ' s  
l i cence . 

18 A l icence issued pursuant t o  t h i s  Act expires on 
December 31 o f  the year i n  which i t  i s  issued unless 
the l icence has been prev ious ly  cancelled. 

19 When the Administrator receives a conplaint  i n  
respect o f  any matter which per ta ins  t o  t h i s  Act o r  has 
reason t o  be l ieve that  a contravent ion o f  the Act has 
taken c lace, he mav inau i re  i n t o  the c m l a i n t  or  
allege'd contravent ion and requ i re  i n  wr i ' t ing  from any 
person any information that he considers t o  be re levant  
t o  the i n q u i r y .  

2011) The Administrator may inqu i re  i n t o  and examine 
the a f f a i r s  o f  any person that  he has reason t o  be l ieve  
i s  engaged i n  the business o f  c o l l e c t i n g  debts on h i s  
own behal f  or  on behalf o f  other persons and may apply 
ex par te  for  an order o f  the Court a l lowing him, a t  any 
reasonable hour, t o  enter the business premises o f  the 
person that he bel ieves t o  be so engaged and search 
f o r ,  examine and remove, take ex t rac ts  from or  o b t a i n  
reproduced copies of any records, books, documents, 
f i l e s  or th ings that  are o r  may be relevant t o  the 



inqui ry .  

12 )  I f  the Administrator applies for an order under 
subsection (11, the Court may, i f  i t  i s  sa t i s f i ed  that 
the order i s  necessary for an inqui ry  under that 
subsection, make any order that i t  considers 
appropriate. 

(31 The Administrator shal l  

l a 1  give to the person from whan anything i s  
taken under subsection ( 1 1  a receipt for the 
things taken, and 

i b l  forthwith make copies o f ,  take photographs of 
or otherwise record the things removed and 
forthwith return the things to the person to whom 
the receipt was given under clause l a ) .  

(41 A copy of a record, book, paper, f i l e  or document 
obtained under th i s  section and c e r t i f i e d  t o  be a true 
copy by the Administrator shal l  be admitted i n  evidence 
i n  any action, proceeding or prosecution under th is  Act 
as prima facie proof of the or ig ina l  book, f i l e ,  paper 
or document without proof of the signature or 
appointment of the Administrator. 

21(11 I f  a co l lec t ion  agency or co l lector  has been 
paid money by a debtor i n  respect of a debt and 

( a 1  the co l lec t ion  agency or co l lector  has 
absconded from Alberta, or 

( b l  the Administrator has reasonable and probable 
grounds t o  believe that the co l lec t ion  agency or 
co l lector  

( i l  i s  about to  abscond from Alberta, 

l i i )  has attenpted to remove any o f  h i s  
property out o f  Alberta. 

l i i i l  has attenpted t o  se l l  or dispose of 
h i s  property, or 

l i v l  i s  d iss ipat ing mney or other assets 
paid or delivered to him by a debtor, the 
Administrator may, notwithstanding that an 
action may not have been carmenced, apply ex 
parte t o  the Court for an order. 

121 An order applied for under subsection ( 1 1  may 

( a )  prohib i t  any person having on deposit or 
under h i s  control  or for safekeeping any money, 
property or other assets being held on behalf of 
the co l lec t ion  agency or co l lector  from dispersing 



or  otherwise deal ing w i t h  the money, proper ty  or  
other assets except as approved by the Court; 

( b )  appoint a t rus tee or  receiver or  both t o  ho ld  
or  take possession o f  the money, proper ty  or  
assets o f  that  c o l l e c t i o n  agency or c o l l e c t o r  on 
any terms and condi t ions the Court approves; 

l c )  d i r e c t  the c o l l e c t i o n  agency or  c o l l e c t o r  not 
t o  dispense any money or  deal w i t h  any property or  
assets owing t o  him except as approved by the 
Court or as d i rec ted by the t rus tee o r  rece iver .  

(3) The Court may mahe an order under t h i s  sect ion on 
any terms and condi t ions the Court considers proper. 

( 4 )  On the order being made under t h i s  sect ion,  any 
person af fected by the order may, on n o t i c e  t o  the 
Administrator ,  apply t o  the Court t o  have the order 
var ied or  set aside and upon hearing the matter the 
Court may refuse the app l i ca t ion  or  vary or  set aside 
the order on any terms and condi t ions the Court 
considers proper. 

22111 When a person i n  respect o f  whom secur i t y  i s  
deposited under sect ion 5 i s  l i a b l e  t o  another person 
fo r  damages sustained by that  other person by reason of 
an act or  omission o f  the secured person or  h i s  
errployee or  agent 

( a )  dur ing the course o f  the business or  
errployment i n  respect o f  which the secur i t y  was 
given, and 

l b )  dur ing the per iod i n  respect o f  which the 
secur i t y  was given, 

the surety or  insurer on the secur i t y  i s ,  t o  the amount 
set out i n  the bond or p o l i c y ,  l i a b l e  t o  indemnify the 
person who sustained the damage and that  person may i n  
an ac t ion  for  the damages j o i n  the surety on the 
secur i t y ,  notwithstanding that  he i s  not a p a r t y  t o  the 
secur i t y .  

12) This sect ion does not apply t o  any ac t ion  
comnenced more than 2 years a f te r  the e x p i r a t i o n  or  
cance l la t i on  o f  the l icence t o  which the secur i t y  
r e l a t e s .  

23 (1 )  A person who 

( a )  contravenes sect ion 4 or  13, 

l b )  f a i l s  t o  conply w i t h  an order issued under 
sect ion 1112) or sect ion 1312). 



l c l  f a i l s  t o  provide informat ion required under 
sect ion 19, or 

( d l  obstructs the Administrator when he i s  
engaged i n  an i n q u i r y  under sect ion 20111, 

i s  g u i l t y  of an offence and l i a b l e  t o  a f i n e  o f  not 
more than $500. 

121 A person who contravenes any p rov is ion  of t h i s  Act 
or  the regulat ions fo r  which a penal ty i s  not otherwise 
provided i s  g u i l t y  o f  an offence and l i a b l e  t o  a f i n e  
o f  not more than $500. 

131 A prosecution under t h i s  sect ion may be c m n c e d  
w i t h i n  3 years a f t e r  the comnission o f  an offence but 
not thereaf ter .  

24(11 A c e r t i f i c a t e  purpor t ing t o  be signed by the 
Administrator and t o  the e f fec t  that  the person named 
there in  d i d  or  d i d  not  a t  any given time or  dur ing any 
given per iod hold a l icence as 

la1 a c o l l e c t i o n  agency, or 

l b l  a co l lec to r  

sha l l  be admitted i n  evidence as prima fac ie  proof  o f  
the fac ts  stated therein,  without proof  o f  the 
signature or  appointment o f  the Administrator .  

12) A statement i n  a l e t t e r ,  advertisement, card or  
other document or  paper issued by or  under the 
au thor i t y  o f  a person who i s  engaged i n  the business o f  
a c o l l e c t i o n  agency or  i s  ac t ing as a c o l l e c t o r  sha l l  
be admitted i n  evidence as prima f a c i e  proof that  he i s  
so engaged or  act ing,  as the case may be. 

25111 The provis ions o f  t h i s  Act apply notwithstanding 
any agreement t o  the cont rary  and any waiver or  re lease 
given o f  the r i g h t s ,  benef i ts  or pro tect ions provided 
under t h i s  Act i s  against pub l i c  p o l i c y  and vo id .  

121 Except as expressly provided i n  t h i s  Act, nothing 
i n  t h i s  Act r e s t r i c t s ,  l i m i t s  or  derogates from any 
remedy that  a person has a t  c m n  law or  by s ta tu te .  

26111 The Lieutenant Governor i n  Council may make 
regulat ions 

la1 designating any person or  any c lass o f  
persons as exenpt persons fo r  the purpose o f  
sect ion 313): 

l b )  prescr ib ing the fees payable for  the issue or  



renewal o f  c o l l e c t i o n  agency l icences or 
c o l l e c t o r ' s  l icences;  

( c i  prov id ing fo r  d i f f e r e n t  classes o f  c o l l e c t i o n  
agency l icences or c o l l e c t o r ' s  l icences;  

I d )  prescr ib ing for  any c o l l e c t i o n  agency, 
c o l l e c t o r  or  c lass o f  c o l l e c t i o n  agency or  
c o l l e c t o r  the amount, terms, condi t ions and form 
o f  secur i t y  t o  be given under sect ion 5; 

( e )  prescr ib ing the per iod of time dur ing which a 
c o l l e c t i o n  agency must keep any of h i s  records. 
f i l e s ,  bodcs, papers, documents or other th ings 
under sect ion 12: 

I f )  governing reports under sect ion 13( 1 ) ( i ) :  

( g )  prescr ib ing the informat ion that i s  required 
t o  be submitted t o  the Administrator for  the issue 
or  renewal o f  a c o l l e c t i o n  agency l icence or  
c o l l e c t o r ' s  l icence; 

( h )  requ i r ing  and governing the records t o  be 
kept and the re turns t o  be made t o  the 
Administrator ;  

( i) respect ing adver t is ing by persons l icensed 
under t h i s  Act; 

(j) requ i r ing  and governing the surrender o f  
l icences that have been suspended or  cancelled or  
that  have expired;  

( k l  governing the t ransfer o f  c o l l e c t o r ' s  
l icences from one c o l l e c t i o n  agency t o  another: 

( 1 )  governing the i n p o s i t i o n  o f  any term, 
condi t ion,  q u a l i f i c a t i o n  or  r e s t r i c t i o n  on 
d i f f e r e n t  classes o f  l icences: 

( m )  governing the fees, carmissions or  
disbursements charged by any c o l  l ec t  i o n  agency or  
c lass of c o l l e c t i o n  agency i n  performing i t s  
services.  
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