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THE UNIFORM EVIDENCE ACT 1981: A B A S I S  FOR UNIFORM 

EV IDENCE L E G I S L A T I O N  

1 .  I N T R O D U C T I O N  

a .  Reasons for I n s t i t u t e  Re~o r t s  

1 . 1  I n  1981 the Uniform Law Conference o f  Canada completed 

and adopted a new Uniform Evidence Act. Our f i r s t  reason for 

issuing t h i s  report i s  that we bel ieve that i t  i s  desirable i n  

the pub l i c  in te res t  that Parliament and the Legislatures enact 

uniform evidence leg i s la t i on  based upon i t .  I n  our opinion such 

leg i s la t i on  would make the rules o f  evidence simpler and more 

comprehensible than they now are, and would contr ibute to  the 

e f f i c i ency  o f  the j ud i c i a l  process. I t  would also promote the 

un i formi ty  o f  the ru les  o f  evidence across Canada, which we 

bel ieve t o  be desirable.  We w i l l  re tu rn  to  these subjects i n  

paragraphs 3 . 1  t o  3.8 o f  t h i s  report and w i l l  make a 

recomnendation based upon them i n  paragraph 3.9. 

1 . 2  We have however a second reason fo r  making t h i s  report .  

We bel ieve that i t  i s  also desirable i n  the publ ic  in terest  that 

the balance which the cr iminal ru les o f  evidence contained i n  the 

Uniform Evidence Act s t r i k e  between the in terests  o f  the s ta te  

and the in terests  of  the indiv idual  be reviewed i n  order t o  

ensure that the uniform evidence leg i s la t i on  w i l l  take both 

in terests  s u f f i c i e n t l y  i n t o  account. We w i l l  re tu rn  t o  t h i s  

subject i n  paragraphs 3.10 t o  3.26 and w i l l  make a recomnendation 

accordingly i n  paragraph 3.27. 



1 . 3  We do not th ink that the Alberta Legislature should, 

without more, enact the Uniform Evidence Act word for  word. One 

reason for  that view i s  that the Uniform Evidence Act i s  a 

composite Act which contains some provisions which are 

appropriate only for  federal leg is la t ion .  A second reason i s  

that i t  would not f i t  i n  w i th  ex i s t i ng  Alberta leg is la t ion .  A 

t h i r d  reason i s  that we th ink that a few changes o f  substance 

should be made i n  i t .  For these reasons we are issuing a 

companion report ,  "Evidence and Related Subjects: Specif ic 

Proposals for  Alberta Legis la t ion" ,  i n  which we make deta i led 

recomnendations for  Alberta evidence leg is la t ion .  We w i l l  

confine the discussion i n  t h i s  report t o  the major issue o f  

po l i cy ,  that i s ,  the adoption o f  uniform evidence leg is la t ion .  

b. Outl ine o f  t h i s  R e ~ o r t  

1 . 4  We w i l l  f i r s t  re fe r  b r i e f l y  t o  the present s ta te  o f  

the law o f  evidence and t o  the reform proposals which 

prec ip i ta ted the evidence pro ject  o f  the Uniform Law Conference 

o f  Canada (paras. 2.1 t o  2 . 5 ) .  

1.5 We w i l l  then describe the structure o f  the Conference 

and the procedure which i t  followed i n  preparing and adopting the 

Uniform Evidence Act (paras. 2.3 t o  2.221, and the extent o f  the 

pa r t i c i pa t i on  i n  the process by persons outside government 

(paras. 2.23 t o  2.28).  We w i l l  then describe the Uniform 

Evidence Act i t s e l f  (paras. 2.29 t o  2 .34) .  We w i l l  go on t o  make 

our recomnendations and t o  give reasons for  them (paras. 3 . 1  t o  

3.32). Our recomnendations may be sumnarized as fol lows: 

( 1 )  that Parliament and the Legislatures enact uniform 



evidence leg i s la t i on  based on the Uniform Evidence Act 

(para. 3 .9 ) .  

( 2 )  that the Senate or a comnittee o f  the Senate review the 

ru les o f  evidence which the Uniform Evidence Act would 

apply t o  cr iminal  proceedings, and that ,  i f  i t  f inds 

the balance between the in terests  o f  the s ta te  and the 

in terests  o f  the indiv idual  has not been proper ly 

struck,  i t  make the changes necessary to  s t r i k e  a 

proper balance (para. 3 .27) .  

( 3 )  that i n  adapting the Uniform Evidence Act for  use i n  a 

province, changes which would substant ia l ly  derogate 

from uni formity o f  l eg i s la t i on  be made only sparingly 

and w i th  strong reason (para. 3.29). 

( 4 )  that the federal government and the prov inc ia l  

governments, by consultat ion, make arrangements for  the 

introduct ion o f  leg is la t ion  based upon the Uniform 

Evidence Act i n t o  Parliament and the Legislatures as 

soon as i s  pract icable (para. 3.32). 

1 . 6  The reader may wonder a t  the length o f  the descr ipt ion 

o f  the process by which the Uniform Evidence Act was prepared and 

adopted (paras. 2.3 to  2 .22) .  We th ink that the descr ipt ion i s  

necessary. I t  w i l l  demonstrate the national and co-operative 

character o f  the process and the massive amount o f  wurk done, 

which enter i n t o  our recomnendation for  adoption o f  uniform 

evidence leg i s la t i on  based upon i t .  I t  w i l l  show our grounds for 

th inking that there was one deficiency i n  the process, the 

predominance i n  i t  o f  lawyers associated wi th governments and the 



lack of adequate par t ic ipat ion by others, and our perception of 

that deficiency i s  important to our recomndat ion for a review 

of the rules of criminal evidence. 

1 . 7  We attach to th is  report as Appendix C the Uniform 

Evidence Act as i t  appears i n  1981 ULC Proc. 332-458 which we 

understand to  be the o f f i c i a l  tex t ;  since we are issuing th is  

report only i n  English we include only the English version of the 

Uniform Act. We attach as Appendix A the Uniform Law 

Conference's 1977 resolution providing for a Task Force to 

prepare a dra f t  Uniform Evidence Act, and we attach as Appendix B 

i t s  1979 resolution giving further directions to  the Task Force. 

2.  H I S T O R Y  AND D E S C R I P T I O N  OF THE UNIFORM EVIDENCE ACT 

a .  Sources of exist inq rules of evidence 

2 . 1  Because the rules of evidence were developed i n  the 

course of l i t i g a t i o n  they were and are pr imar i ly  judge-made. 

Federal and provincial leg is lat ion and rules of court have varied 

them and added to  them. 

2 .2  The Alberta Evidence Act i s  the pr incipal  Alberta 

statute on the subject. I t  was f i r s t  enacted i n  1910 (though i t  

has of course been frequently amended since).  I t  bears a strong 

resemblance both to  evidence statutes enacted by a number of 

other provinces and to  the Uniform Evidence Act which the Uniform 

Law Conference of Canada adopted i n  1941. The Canada Evidence 

Act i s  the pr incipal  federal statute on the subject (though the 

Criminal Code of  Canada contains important evidentiary rules as 

well 1 ;  although the present Canada Evidence Act i s  much expanded, 



many of the provisions of i t s  1893 prototype can be traced in to  

i t ,  and many of  them are similar to or identical with their  

counterpart provisions i n  the Alberta Evidence Act. Section 37 

of the Canada Evidence Act applies provincial evidence laws to  

proceedings under federal law unless the provincial laws are i n  

con f l i c t  with federal legis lat ion. Legislation has not seriously 

detracted from the substantial uniformity of the rules of  

evidence federal ly and i n  the c o m n  l a w  provinces. 

b.  Evidence Proiect of the Uniform Conference of Canada 

2 . 3  The rules of  evidence have become technical and 

complex. Some which were appropriate i n  ear l ier  times and 

d i f ferent  legal contexts are not suitable today. Many 

suggestions have been made for change. Major codif ications have 

emerged i n  the United States, and very substantial leg is la t ive  

reforms have been made i n  England. Two major reform proposals 

have been made i n  Canada and are of part icular importance because 

they led to  the evidence project of the Uniform Law Conference of 

Canada. 

2 . 4  I n  December 1975, the Law Reform Comnission of  Canada 

recomnended that Parliament adopt an Evidence Code which, the 

Comnission thought, would supplant the c o m n  law with simple and 

rat ional rules of  evidence and which would be supplemented, where 

necessary, by reason and experience. A few months later the 

Ontario Law Reform Comnission recomnended substantial changes i n  

the rules of evidence. I t s  proposals were d i f ferent  i n  important 



respects from the Law Reform Comnission o f  Canada's 

recomnendations and i t  rejected the not ion o f  a comprehensive 

evidence Code. 

2.5 The receipt by the federal and Ontario governments o f  

con f l i c t i ng  recomnendations created the prospect that the federal 

and prov inc ia l  evidence systems would become very d i f f e ren t  and 

the fur ther prospect that the prov inc ia l  evidence systems would 

become very d i f f e ren t  among themselves. D r .  Richard Gosse, the 

Deputy Attorney General o f  Saskatchewan, viewed those prospects 

w i th  a l a r m .  He accordingly recomnended t o  the Uniform Law 

Conference that i t  undertake the preparation o f  a Uniform 

Evidence Act which a l l  Canadian ju r i sd ic t ions ,  including the 

federal and Ontario governments, could use as a basis for  uniform 

evidence leg i s la t i on .  A t  i t s  1977 annual meeting the Conference 

agreed wi th  h i s  recomnendation and adopted a reso lut ion which 

appears at  1977 ULC Proceedings 65, and which i s  appended to  t h i s  

report  as Appendix A .  

( 2 )  Conference structure 

2.6 The Uniform Law Conference i s  composed o f  three 

sections, the Uniform Law Section, the Criminal Law Section and 

the Legis la t ive Draf t ing Section. Previously only the Uniform 

Law Section had adopted Uniform Acts; the Criminal Law Section i s  

a place for  discussion o f  matters o f  cr iminal  l a w  and procedure 

by senior lawyers from the federal and prov inc ia l  governments and 

by members o f  the defence bar, and the Legis lat ive Draf t ing 

Section i s  a place for  discussion by l eg i s la t i ve  d ra f te rs  o f  

matters o f  general in terest  i n  the f i e l d  o f  parliamentary 



dra f t i ng ,  though the Section also provides d ra f t i ng  assistance to  

the Uniform Law Section. Each Section does i t s  substantive work 

i n  separate Section meetings. 

2 . 7  The Conference, however, deal t  w i th  i t s  evidence 

project  i n  plenary meetings o f  the three Sections. I t  adopted 

t h i s  unique procedure because the l a w  o f  evidence a f fec ts  both 

c i v i l  proceedings, which are the concern of  the Uniform Law 

Section, and cr iminal  proceedings, which are the concern o f  the 

Criminal Law Section. 

( 3 )  Conference procedure 

( a )  Sumnary 

2 . 8  The usual pract ice o f  the Uniform Law Section i s  t o  ask 

one, two, or occasionally three, o f  the ju r i sd ic t ions  which 

par t i c ipa te  i n  i t s  work ( t he  " j u r i sd i c t i ons "  being the provinces, 

the t e r r i t o r i e s ,  and the federal government) t o  prepare for  

consideration by the Section a d r a f t  Uniform Act, or a report 

which would lead to  the preparation o f  a d ra f t  Uniform Act, or 

both. The members o f  the Section who are appointed by the 

designated j u r i sd i c t i on  or ju r i sd ic t ions  usual ly do the work 

themselves, though i n  recent years money has been avai lable to  

re ta in  consultants for  research and advice. The Conference 

recognized, however, that i t  would be impractical t o  ask i t s  

members t o  donate the time and services which would be necessary 

for  such a massive undertaking as the preparation o f  a Uniform 

Evidence Act. I t  therefore established a Task Force t o  prepare a 

report and a d ra f t  Uniform Evidence Act. When the Task Force 

made i t s  report i n  1981, the Conference considered i t s  



recomnendations a t  special plenary meetings o f  the Conference 

held i n  A p r i l ,  May and June o f  1981, and a t  plenary sessions o f  

the Conference's 1981 annual meeting. A t  the conclusion o f  i t s  

del iberat ions the Conference adopted a Uniform Evidence Act which 

was based upon the Task Force's recomnendations but which made 

many important departures from them. We w i l l  now describe a t  

somewhat greater length the process which we have sumnarized. 

( b )  The Task Force 

( i) Appointment composition o f  the Task 

Force 

2 . 9  The resolut ion o f  the Uniform Law Conference which 

appears i n  Appendix A ca l led  for  the appointment o f  a Task Force 

by those ju r isd ic t ions  which wished t o  become "par t i c ipa t ing  

j u r i sd i c t i ons " .  The pa r t i c i pa t i ng  ju r i sd ic t ions  and the persons 

whom they appointed were as fol lows: 

Canada 

E . A .  Tollefson, Q.C .  
Department o f  Justice 
(Chairman o f  Task Force and Coordinator o f  Research) 

E . G .  Ewaschuk, Q . C .  
D i rector ,  Criminal Law Amendments Section 
Department o f  Justice 

D .  Solberg, (a l ternate member) 
Counsel, Pol icy Planning Section 
Department o f  Justice 

B r i t i s h  Columbia 

The Honourable M r .  Justice G . L .  Murray 
Supreme Court o f  B r i t i s h  Columbia 

Professor A . F .  Sheppard 
Faculty o f  Law 
Universi ty o f  B r i t i s h  Columbia 



Alberta 

Barinder Pannu 
Crown Counsel 
Alberta Department of the Attorney-General 

M. A. Shone 
Counse 1 
Institute of Law Research and Reform 

Ontario 

J. Cassells, Q.C. 
Crown Attorney 
Ontario Ministry of the Attorney General 

P. Lockett 
Crown Counsel (Civil) 
Ontario Ministry of the Attorney-General 

Quebec 

Me F .  Handfield 
Crown Prosecutor 
Quebec Department of Justice 

Me G. Letourneau 
Acting Assistant Director General, Legislative Affairs 
Quebec Department of Justice 

Me. L. LeBlanc (alternate member) 
Research Counsel 
Quebec Department of Justice 

Nova Scot i a 

G. Walker, Q.C. 
Legislative Counsel 

W. MacDonald 
Senior Legislative Solicitor 
Office of Legislative Counsel 

Member at Larae 

K .  Chasse 
Director of Research 
Ontario Legal Aid 

(Mr. Chasse was originally a member of the Canada 
delegation. He was the first chairman of the Task Force and 
served in that capacity until his departure from the public 
service. Mr. Tollefson then became chairman and served until the 
completion of the project.) 

The following persons also participated in the meetings 
of the Task Force from time to time: R.F .  Gosse, Q.C., Deputy 
Attorney-General for Saskatchewan; R.M. McLeod, Q.C., Assistant 



Deputy Attorney-General (Criminal Law), J.D.  Takach, Q.C.,  
Director of Criminal Law, J. Pol ika, Q.C., Director of  the Crown 
Law Of f i ce  ( C i v i l ) ,  J.D. Watt, Q.C., Senior Crown Counsel and J .  
Casey, Counsel, a l l  of  the Ontario Min is t ry  o f  the 
Attorney-General; and D . G .  Gibson, Special Adviser, Criminal Law 
Amendments, Federal Department o f  Justice. 

2.10 I t  w i l l  be seen that Alberta named two members o f  the 

Task Force, Barinder Pannu o f  Crown Counsel and Margaret A .  Shone 

o f  I n s t i t u t e  Counsel. Mrs. Shone was appointed by arrangement 

between the I n s t i t u t e ,  which had already taken an in terest  i n  the 

subject,  and the Deputy Attorney General. Except for  M r .  Justice 

Murray, Professor Sheppard and Mrs. Shone, the members of  the 

Task Force were lawyers employed by the governments o f  the 

pa r t i c i pa t i ng  ju r i sd ic t ions  

(ii) Terms o f  Reference o f  the Task Force 

2.11 The terms o f  reference put forward by the Task Force 

pursuant t o  the reso lut ion o f  the Uniform Law Conference (App. A, 

para. 1 ( a ) )  and accepted by the Conference were as fo l lows: 

To attempt t o  b r ing  about un i formi ty  
among the prov inc ia l  and federal ru les o f  
evidence by, 

( 1 )  s ta t ing  the present law, and 

( 2 )  surveying the Report on Evidence o f  the 
Law Reform Comnission o f  Canada, the 
Report on the Law o f  Evidence o f  the 
Ontario Law Reform Comnission, the 
reports o f  the other prov inc ia l  law 
reform comnissions on various subjects 
i n  the l a w  o f  evidence, the major 
codi f icat ions o f  the law of  evidence i n  
the United States and the major reports 
on the l a w  o f  evidence from England and 
the other Comnonwealth countries, fo r  
the purposes o f ,  

( a )  se t t ing  out the a l te rna t ive  
solut ions for  the various problems 
i n  the law o f  evidence, and 



( b )  recomnending the preferred 
solut ions amongst those 
a l ternat ives.  

2.12 Members o f  the Task Force held divergent views about 

the extent t o  which the rules o f  evidence should be legis lated.  

The Uniform Law Conference at  i t s  1979 annual meeting gave the 

Task Force a l im i ted  mandate i n  favour of  leg is la ted rules by the 

statement which appears a t  1979 ULC Proc. 49 and which i s  

Appendix B t o  t h i s  report .  

(iii) method o f  the Task Force 

2.13 The Task Force comnenced i t s  work soon a f te r  i t s  

appointment, i t s  f i r s t  meeting having been held on November 9, 

1977. I t  met almost monthly, for  two or three days a t  a time, 

u n t i l  mid-1980, when i t s  p r inc ipa l  discussions were concluded. 

For the remainder o f  1980 i t  held meetings and telephone 

conferences t o  cmple te  i t s  repor t .  I t s  members prepared 

research papers on assigned topics. I t  retained Professor A . F .  

Sheppard o f  the Faculty o f  Law, University o f  B r i t i s h  Columbia, 

as a consultant for  s i x  months on a f u l l  t i m e  basis and 

thereafter on a part- t ime basis, and Professor Sheppard produced 

several research papers. The Task Force made i t s  decisions by 

vot ing a f te r  arduous research and lengthy and strenuous debate. 

2.14 I n i t i a l l y  a l l  members o f  the Task Force worked on a 

par t - t ime basis. However, the Uniform Law Conference decided a t  

i t s  1979 annual meeting that addit ional resources must be put a t  

the disposal o f  the Task Force i n  order t o  enable i t  t o  meet the 

agreed timetable. Thereafter Ontario and Quebec each made one 



member available to  the Task Force on a f u l l  time basis, and the 

federal Department of Justice made the chairman available. 

Alberta and B r i t i sh  Columbia provided part-time research 

assistance. 

( i v )  The Report and Draft Act of the Task Force 

2 . 1 5  The Task Force prepared interim reports which appear 

a t  1978 ULC Proc. 283 and 1979 ULC Proc. 308. I t  also reported 

progress and advised of the imninence of  i t s  f i na l  report by a 

statement which appears at 1980 ULC Proc. 86 .  I n  ear ly 1981 i t  

delivered i t s  f i na l  report of 581 pages comprising 37 chapters, 

i n  which i t  made detai led recommendations for the content of a 

Uniform Evidence Act covering a l l  c i v i l  and criminal proceedings 

under federal and provincial l a w  i n  a l l  Canadian courts. The 

report contains a sumnary of the extensive research which the 

Task Force conducted. 

2 . 1 6  The Uniform Law Conference had asked the Task Force to  

prepare draf t  leg is lat ion (App. A ,  para. l ( c ) ) ,  and the Task 

Force accordingly delivered a dra f t  Uniform Evidence Act along 

with i t s  report. H . B .  Schaffer of the federal Department of 

Justice drafted the English version. R .  Tremblay of the Quebec 

Department of Justice drafted the French version. They also 

prepared further draf ts  from t i m e  to  time, and the Uniform 

Evidence Act i t s e l f .  

( c )  Conference deliberations 

2 . 1 7  The Uniform Law Conference's customary annual meeting 

provides f i ve  days for concurrent meetings of  the Uniform Law 



Section and the C r i m i n a l  Law Section and two ha l f  days for 

plenary business sessions. I t  was clear that the time avai lable 

a t  an annual meeting would be inadequate for  the review and 

discussion o f  the massive report and d r a f t  Act which the Task 

Force had prepared. The Conference therefore decided t o  hold 

special plenary sessions at  which i t  hoped to  make the tentat ive 

decisions necessary t o  s e t t l e  the contents o f  a Uniform Act for 

adoption a t  i t s  1981 annual meeting. The special plenary 

sessions occupied nine days o f  meetings i n  Apr i l ,  May and June o f  

1981, and the work done a t  them was completed by a fur ther  

special plenary session i n  July, which concerned i t s e l f  w i th  

d ra f t i ng  matters. The Conference also held a plenary session o f  

1 1 / 2  days at  i t s  annual meeting. A t  the end o f  that plenary 

session the Conference adopted the present Uniform Evidence Act, 

though some o f  the d ra f t i ng  changes necessary t o  g ive e f fec t  t o  

the decisions made a t  that meeting had t o  be made l a t e r .  

( d l  Comosit ion o f  the Conference 

2.18 The federal ,  prov inc ia l  and t e r r i t o r i a l  governments 

appoint the members o f  the Uniform Law Conference. They 

customarily appoint t o  the Uniform Law Section l eg i s la t i ve  

d ra f te rs ,  lawyers from the c i v i l  sides o f  the departments o f  the 

Attorneys General, (sometimes including Deputy Attorneys 

General), senior members o f  the federal and prov inc ia l  l a w  reform 

agencies, and some academic and prac t is ing  lawyers. Lawyers 

associated w i th  government are i n  the major i ty ,  but there i s  a 

substantial  number o f  others. 



2.19 The governments customarily appoint to the Criminal 

Law Section the Deputy Attorneys General and senior lawyers from 

the criminal law side of their departments. They also appoint 

members of the criminal defence bar, but these represent a 

smaller proportion of those in attendance than do the 

non-government members of the Uniform Law Section. 

2.20 The 1981 annual meeting of the Conference was composed 

along the usual lines. Criminal defence counsel took part, 

including Mr. Edward Greenspan of Toronto, who attended as a 

member of the Federal delegation. Mr. Greenspan had had some 

opportunity to consider the draft Uniform Evidence Act as i t  

stood after the Conference's special plenary meetings, and he 

made substantial submissions which persuaded the Conference to 

make some changes of substance in i t .  

2 .21  The special plenary meetings made special demands on 

those who participated in them and special arrangements therefore 

had to be made for them. For practical reasons most of the 

governments did not appoint to the plenary sessions many of the 

non-governmental lawyers who usually attend the annual meetings. 

Alberta was exceptional in that the Deputy Attorney General 

appointed the Institute's Chairman and Director. The result was 

that the special plenary meetings which made the major decisions 

were predominantly composed of government lawyers many of whom 

were associated with the criminal sides of their departments. 

2.22 Nothing in what we have said or will say implies 

criticism of the appointments to the special plenary meetings or 

to the 1981 annual meeting, which were made in accordance with 



standard i ns t i t u t i ona l  pract ices and the unusual exigencies o f  

the pro jec t .  The composition o f  the Conference at the 1981 

meetings, however, leads t o  the concern which we w i l l  express i n  

paragraphs 3.10 t o  3.19. 

(4) I n s t i t u t e  Par t ic ipat ion 

2.23 The I n s t i t u t e  has par t ic ipated throughout i n  the 

Uniform Law Conference's evidence pro jec t .  As we have already 

mentioned, Margaret A .  Shone o f  I n s t i t u t e  Counsel, by arrangement 

w i th  the Deputy Attorney General, was a member o f  the Task Force 

throughout. The I n s t i t u t e ' s  Board spent much o f  i t s  energy i n  

l a t e  1980 and ear ly  1981 considering the evolving d ra f t  Act and 

made substantial  comnents upon i t .  Our Chairman and our 

Di rector ,  as wel l  as Mrs. Shone, attended the special plenary 

meetings o f  the Conference and the special plenary sessions o f  

the 1981 annual meeting at  which the Uniform Evidence Act was 

considered and adopted. That involvement i s  the foundation for  

the opinions which we express i n  t h i s  report and for our decision 

to  issue i t .  

( 5 )  Alberta Advisory Comnittee 

2.24 A t  an ear ly  stage o f  the Uniform Law Conference's 

pro ject  the Deputy Attorney General and the I n s t i t u t e  established 

a j o i n t  Advisory Comnittee to  advise the Alberta members o f  the 

Task Force, the I n s t i t u t e  and the Attorney General, about the 

subjects discussed by the Task Force. The l a t e  M r .  Just ice W . G .  

Morrow acted as the chairman o f  the Comnittee u n t i l  h i s  

withdrawal for  reasons o f  health, when he was succeeded by M r .  

Just ice W . A .  Stevenson, who i s  a former member, and former 



Chairman, o f  the I n s t i t u t e ' s  Board. James C .  Robb, now o f  the 

Universi ty of  Alberta's Faculty o f  Law but then a cr iminal  

defence lawyer, acted as a member o f  the Advisory Comrmittee 

throughout, without remuneration and therefore a t  substantial  

cost t o  himself .  Professor J.C. Levy o f  the Universi ty o f  

Calgary's Faculty o f  Law (now a member o f  the I n s t i t u t e ' s  Board) 

also acted without remuneration. Michael Funduk and h i s  

successor, R .  Nei l  Dunne, served the Advisory Comnittee as 

members from the c i v i l  l a w  side o f  the Attorney General's 

Department. Jack Watson served as a member from the cr iminal  law 

side. Regrettably we were not able to  f i nd  a menber o f  the c i v i l  

l i t i g a t i o n  bar t o  serve on the Committee. The advice which the 

Comnittee gave t o  the Alberta representatives on the Task Force, 

and the i r  thorough and careful  discussions, were important 

elements i n  the substantial  and well-considered contr ibut ions 

which Alberta made to the work o f  the Task Force. 

( 6 )  Non-aovernmental pa r t i c i pa t i on  

2.25 We have described the I n s t i t u t e ' s  pa r t i c i pa t i on  i n  the 

Uniform Law Conference's evidence pro jec t ,  and we have referred 

t o  the pa r t i c i pa t i on  o f  the Alberta Advisory Comnittee. We w i l l  

now describe b r i e f l y  the other ways i n  which persons outside 

government took par t  i n  the pro jec t .  These descript ions lead t o  

the concern which we w i l l  express i n  paragraph 3 . 1 1 .  

2.26 The Hon. M r .  Justice George Murray o f  B r i t i s h  Columbia 

par t i c ipa ted  as a member o f  the Task Force throughout. So d i d  

Professor A . F .  Sheppard. 



2.27 The Chairman o f  the Law Reform Comnission o f  Canada 

attended the special plenary meetings o f  the Conference, and i t s  

1981 annual meeting. An academic lawyer and one or two 

prac t i t ioners  attended the special plenary meetings. As we have 

previously stated, the usual non-governmental members attended 

the special plenary sessions a t  the Conference's 1981 annual 

meeting which considered a number of  questions about the d ra f t  

Uniform Act as i t  then stood and made some changes i n  i t .  

2.28 I n  July o f  1981 the federal Department of  Justice 

consulted a group o f  judges and lawyers about the d ra f t  Act as i t  

then stood and conveyed the i r  views to  the 1981 annual meeting o f  

the Conference. That was a valuable and responsible i n i t i a t i v e .  

I t  was, however, somewhat l im i ted  i n  i t s  e f fec t  because o f  t i m e  

constraints,  the special plenary sessions having concluded l a t e  

i n  June and the consultat ion having to  be f in ished by ear ly  

August. The Uniform Law Conference considered some o f  the 

group's suggestions a t  special plenary sessions o f  the Conference 

a t  the annual meeting, but was precluded by time constraints a t  

that meeting and the advanced stage which the process had 

reached, from g iv ing  exhaustive consideration to  the i r  views. 

c .  Description o f  the Uniform Evidence &J 

( 1 ) Scope 

2.29 The Uniform Law Conference asked the Task Force t o  

prepare a d ra f t  Uniform Evidence Act which could apply t o  

proceedings under federal law and also to  proceedings under 

p rov inc ia l  law; which could apply t o  proceedings i n  a l l  courts, 

inc luding courts established by the provinces and staf fed by 



provincially appointed judges, including the superior, district 

and county courts of the provinces, and including the federally 

created courts; and which could apply to civil proceedings and 

also to criminal and quasi-criminal proceedings. The Conference 

recognized that the inclusion of both civil and criminal rules of 

evidence in one statute made the task greater and more complex. 

I t  recognized that a statute designed to cover such a great 

diversity of court proceedings would have to lay down some 

special rules for some special kinds of proceedings. The 

Conference thought, however, that one statute could come closer 

to achieving order and simplicity than could two or more. Anyone 

who evaluates the Uniform Evidence Act must bear in mind the 
s - 
" s? 

great variety of proceedings which i t  is designed to cover - 
d 

2.30 Some limitations upon the scope of the Uniform 
- - 
3 Evidence Act should also be borne in mind: 

(a) in criminal matters i t  applies only to preliminary 
inquiries, trials and appeals, and accordingly does not 
apply to such proceedings as the laying of 
informations, bail hearings and sentencing hearings 
(UEA s. 3(2); however, the privileges conferred by Part 
V do apply). 

(b) it does not apply to examinations for discovery or 
examinations on affidavits (UEA s. 3(1); again the Part 
V privileges do apply.) 

(c) it  gives the court a discretion whether or not to apply 
the Act in a proceeding "to determine or protect the 
interests of a person who needs the protection of the 
court by reason of his age or physical or mental 
condition"; such proceedings would include neglect and 
wardship proceedings involving minors, and waivers of 
juvenile matters to adult courts (UiA s. 4 ) .  

(dl i t  applies only to proceedings before, or for the 
purposes of, "courts", and therefore does not apply to 
proceedings before administrative tribunals and other 
bodies unless they are designated as courts by the 
Governor in Council or the Lieutenant Governor in 
Council under UEA s. 1(h). 



2 . 3 1  I n  sumnary, the Uniform Evidence Act i s  intended t o  

prescribe ru les o f  evidence t o  be applied i n  adversarial t r i a l s  

and hearings before every court i n  the country, but not i n  

prel iminary proceedings i n  which judges and other j ud i c ia l  

o f f i ce r s  are not involved, and not necessari ly i n  "best 

in terests"  cases or i n  sentencing. I t  i s  intended t o  apply i n  

both c i v i l  and cr iminal matters. I t  i s  not intended to  apply to  

proceedings other than i n  courts.  

( 2 )  Extent to which ru les  of evidence are l w i s l a t e d  

2.32 The mandate which the Uniform Law Conference gave t o  

the Task Force (App. B )  was t o  prepare a comprehensive 

l eg i s la t i ve  statement of  the rules o f  evidence. The mandate was 

subject t o  three pr inc ip les  or cautions: the Task Force should 

not prepare leg is la t ion  fo r  ru les bet ter  l e f t  t o  comnon l a w  ru les 

and precedent; i t  should a i m  for  comprehensibility but should 

remember that some ru les o f  evidence may be too complex and 

technical t o  express simply; and i t  should avoid preparing 

l eg i s la t i on  which would provide for wide and i l l - d e f i n e d  jud i c ia l  

d iscret ions.  

2.33 I n  accordance w i th  that mandate, the Task Force 

prepared a d ra f t  Act which reduced to  l eg i s la t i ve  form many rules 

which are presently covered by the comnon l a w ,  and the Uniform 

Law Conference d i d  not make s ign i f i can t  changes i n  i t s  scope. 

The Uniform Evidence Act sets out ,  for  example, ru les about 

character evidence, the hearsay r u l e  and i t s  exceptions, the res 

gestae ru les  (though for tunate ly  not under that name), and the 

best evidence ru le .  I t  a lso includes provisions covering most o f  



the subjects now covered by existing provincial and federal 

evidence legislation. Evidence legislation based upon the 

Uniform Evidence Act would therefore substitute its provisions 

for much of the existing body of evidence rules. 

2.34 The Uniform Evidence Act, however, does not attempt to 

set out all the laws of evidence or of the related subjects which 

i t  touches. For example, although i t  deals with some statutory 

privileges (UEA s. 161-185) i t  does not deal with the 

solicitor-client privilege; although i t  declares that relevant 

evidence is admissible in the absence of a specific exclusion 

(UEA s. 22(1)) i t  does not say what is and is not relevant; i t  

leaves the courts power to create new exceptions to the hearsay 

rule (UEA s. 49); and, although i t  requires that a witness take 

an oath or affirm before testifying (UEA s. 95), it  leaves i t  to 

other laws to prescribe the form and manner in which he is to do 

so. Although it includes many more of the rules of evidence than 

does existing evidence legislation, the Uniform Evidence Act is 

not a code or even a comprehensive statute. 

3. THE UNIFORM EVIDENCE ACT AS A BASIS FOR LEGISLATION 

a. Recomnendation for acceptance principle 

(1) Uniformity of law 

3.1 Litigation arising in Alberta may be governed by 

Alberta law or by federal law. If federal law lays down rules of 

evidence for litigation under federal law which differ 

substantially from the rules of evidence which are laid down for 

litigation under provincial law, Alberta judges and lawyers will 



have to be masters of both, and some litigants will encounter 

both. The result will be added cost, inefficiency and confusion; 

and it  is likely that one set of rules will be inferior to the 

other. Uniformity of evidence legislation under federal and 

Alberta law will avoid the unnecessary costs involved in the 

application, for reasons having nothing to do with function, of 

two different systems of evidence to contemporaneous litigation 

in the same geographical area. Further, law schools can fit 

lawyers better to practise under one set of country-wide uniform 

rules than under divergent sets of rules, and the courts can 

develop jurisprudence more effectively about one set of 

country-wide uniform rules than about divergent sets of rules. 

9 

; Finally, a comnon effort is likely to achieve better rules of 
< 

evidence than is the individual effort of one government. 
5 
2 

3 3 .2  Lawyers and litigants frequently have interests in more 

than one province and will be obliged to conduct litigation under 

more than one provincial evidence system, and considerations of 

cost and efficiency suggest that provincial rules of evidence 

should also be uniform, as do the other considerations we have 

mentioned. We think that the maintenance and advancement of 

uniformity of rules of evidence among the provinces would be 

highly beneficial. 

3 . 3  There is at present a substantial degree of uniformity 

between federal and provincihi rules of evidence. Adoption by 

Parliament and the Legislatures of evidence legislation based on 

the Uniform Evidence Act would increase that degree of 

uniformity. A more important consideration, however, is the 

danger of losing the degree of uniformity which now exists. That 



i s  the consideration which caused the Uniform Law Conference t o  

undertake i t s  evidence pro jec t .  We th ink that the only 

pract icable course of  act ion which Canadians can fo l low i n  order 

to  avoid that h igh ly  undesirable eventual i ty  i s  t o  agree upon a 

comnon set o f  rules o f  evidence and to  enact them. We think also 

that the Uniform Evidence Act, being the product o f  a long and 

expensive co-operative process, represents the only pract icable 

basis for  agreement. This i s  the f i r s t  reason fo r  our 

recmenda t ion  that Parliament and the Legislatures enact 

evidence based upon the Uniform Evidence Act. 

( 2 )  Suitability 

3 . 4  The extent t o  which the rules o f  evidence should be set 

out i n  l eg i s la t i on  i s  a subject o f  controversy. We th ink,  

however, that the present ru les are of ten d i f f i c u l t  fo r  the 

average lawyer, t o  say nothing o f  l i t i g a n t s ,  t o  f i nd ,  and that i t  

would be desirable to  have most o f  them put i n t o  one s ta tute.  We 

th ink that some o f  the ru les,  when found, are obscure and o f  

doubtful author i ty ,  and that i t  i s  desirable t o  s ta te  them as 

c l ea r l y  as language can s ta te  them. We think that the ex is t ing  

ru les,  having evolved incrementally from case t o  case, are 

sometimes technical and o f ten  unsystematic, and that they should 

be considered as a whole t o  ensure that they are not more 

technical and unsystematic than the exigencies o f  the 

fac t - f i nd ing  process require them to  be. We th ink that ,  on the 

whole, the Uniform Evidence Act i s  useful because i n  one place i t  

states the ru les o f  evidence more c lea r l y  and systematical ly than 

does the present l a w .  That is our second reason fo r  r e c m n d i n g  

the adoption o f  uniform evidence leg is la t ion  based upon the 



Uniform Evidence Act. 

3 . 5  One object ion which i s  raised to  se t t ing  out the ru les  

o f  evidence i n  l eg i s la t i on  i s  that a s ta tu te  w i l l  confine them i n  

a s t ra i t - j acke t  and w i l l  prevent the courts from molding and 

developing them t o  meet the changing needs o f  changing times. We 

th ink that there are three points t o  be made about that 

object ion.  The f i r s t  point i s  that there i s  already a 

s t r a i t - j a cke t ,  which consists o f  the great mass o f  past 

decisions, many o f  which were made i n  very d i f f e ren t  times, and 

which the courts, by reason o f  the l i t i g a t i o n  process and the 

doctr ine o f  precedent, f i nd  i t  d i f f i c u l t  t o  test  i n  a systematic 

way against the po l i c ies  which should underly them. The second 
! 

: 
c point  i s  that the courts w i l l  i n te rpre t  and apply any evidence 

3 l eg i s la t i on  which i s  adopted and w i l l  therefore have a 
! 

substantial  a b i l i t y  t o  mold and develop the ru les  contained i n  

l eg i s la t i on .  The t h i r d  i s  that uniform evidence leg i s la t i on  can 

be kept up-to-date, e i ther  by the continuation o f  the 

co-operative process which has produced the Uniform Evidence Act, 

or by the ind iv idual  i n i t i a t i v e s  o f  indiv idual  ju r i sd ic t ions  

which, i f  successful, are l i k e l y  t o  be adopted by others. For 

these reasons, whi le we recognize the force o f  the object ion,  we 

do not th ink that i t  should preclude the enactment o f  uniform 

evidence leg i s la t i on .  

3 . 6  As we have pointed out (para. 2.32), the Uniform Law 

Conference's 1979 reso lu t ion gave the Task Force a qua l i f i ed  

mandate i n  favour o f  a comprehensive l eg i s la t i ve  statement o f  the 

ru les o f  evidence. While we ourselves might wel l  have framed the 

mandate d i f f e r e n t l y ,  we are i n  general agreement w i th  i t ;  and, 



whi le we ourselves might have recomnended some dif ferences i n  the 

ru les chosen fo r  enactment and omission, we are i n  general 

agreement w i th  those chosen for  enactment by the Task Force and 

accepted by the Uniform Law Conference. We are therefore i n  

general agreement wi th  the extent t o  which the Uniform Evidence 

Act sets out the rules o f  evidence i n  l eg i s la t i ve  form, which we 

have already described i n  paragraphs 2.32 t o  2.34. This i s  our 

t h i r d  reason for  recomnending the adoption o f  uniform evidence 

leg i s la t i on  based upon i t .  

3 . 7  We do not th ink that i t  would be f r u i t f u l  for  us t o  

discuss i n  d e t a i l  the content o f  the ru les o f  evidence contained 

i n  the Uniform Evidence Act; those who want a discussion o f  the - - 
B 
4 subjects which the Act deals w i th  should read the Act i t s e l f  and 
b. 

.- the Task Force's Report. We propose to  make a b r i e f  general 
L 

3.8 The Uniform Evidence Act would make substantial  changes 

i n  the ru les  o f  evidence ( i t  would, for  example, make f i rs t -hand 

hearsay evidence avai lable i n  c i v i l  proceedings whenever the 

o r i g i na l  witness i s  "unavailable" for  the reasons set out i n  UEA 

s.  52 ) .  However, except i n  cr iminal matters, i t  would not make 

rad ica l  changes, and we th ink that i t  i s  properly characterized 

as a moderate and almost conservative reform o f  the rules o f  

evidence. I n  general we th ink that the enactment by Parliament 

and the Legislatures o f  uniform evidence leg i s la t i on  based upon 

the Uniform Evidence Act would make the ru les of evidence simpler 

and more comprehensible than they now are, and would contr ibute 

to the e f f i c i ency  o f  the j ud i c ia l  process. This i s  our four th  

reason fo r  our recomnendation that Parliament and the 



Legislatures enact such legis lat ion 

( 3 )  Recomnendation 

3 . 9  Recomnenda t ion No. 1 

We recomnend that Parliament and the 
Legislatures enact uniform evidence 
legislat ion based upon the Uniform 
Evidence Act. 

b.  Recomnendation for Review of Criminal Evidence Rules 

( 1 )  Assessment of Process 

3 . 1 0  I n  paragraphs 2 . 3  to  2.28 we described the process by 

which the Uniform Evidence Act was prepared and adopted. The 

process was one of co-operation of ins t i tu t ions from every part 

of  the country i n  undertaking and carrying through to completion 

a project of importance to every part of the country. The 

preparation and completion of  a Uniform Evidence Act of  high 

qua l i ty  wi th in a period of four years i s  a tour de force which 

could not have been accomplished without that co-operation. 

3 . 1 1  I n  retrospect, however, we think that the process 

suffered from one deficiency, which was the obverse side of i t s  

v i r tues.  That deficiency was the lack of adequate par t ic ipat ion 

by individuals and groups outside government. We speak here with 

the conscious benefit of hindsight, and we appreciate that i t  i s  

doubtful that the exigencies of  completing the project wi th in a 

reasonable t ime  would have permitted a more broadly based e f f o r t .  

We therefore do not speak c r i t i c a l l y  of  the part icipants or of 

their  decisions. However, we think that the deficiency i n  

outside par t ic ipat ion should be recognized. 



3.12 The conjunction o f  two circumstances causes us concern 

about the rules o f  cr iminal  evidence. The f i r s t  i s  that ,  because 

of  the def ic iency i n  pa r t i c i pa t i on  by ind iv iduals  and groups 

outside government which we have described, lawyers 

professional ly  involved w i th  the prosecution o f  cr iminal  offences 

dominated the Conference's discussion o f  those ru les .  The second 

i s  that the Conference made important changes i n  the Task Force's 

d ra f t  Act, the cumulative e f fec t  o f  which we th ink was to  make 

the pos i t ion  o f  accused persons on the whole more d i f f i c u l t  and 

t o  make the pos i t ion  o f  the prosecution on the whole easier than 

the Task Force's d ra f t  had made them. 

3 . 1 3  We do not suggest, and we do not th ink ,  that the 

members o f  the Conference d i d  not act proper ly.  The contrary i s  

t rue.  They set themselves conscientiously t o  the task of  

devising the best and most jus t  ru les o f  evidence. Their 

decisions embodied the i r  view o f  the publ ic  i n te res t ,  and they 

would not have acted honestly i f  they had done otherwise than 

what they d id .  

3.14 Our concern i s  based upon two proposit ions which we 

bel ieve t o  be correct .  One i s  that ,  other things being equal, 

persons associated wi th  one side o f  an issue are l i k e l y  t o  g ive 

less weight than would others t o  the values regarded as important 

by those associated w i th  the other side o f  the issue. The second 

proposi t ion i s  that even the r i gh t - th ink ing  persons af fected by 

the ru les o f  evidence, including the r i gh t - th ink ing  members o f  

bench and bar, are l i k e l y  t o  th ink ru les un fa i r  i f  the membership 

o f  the body which devised them was predominantly associated w i th  

one side o f  the issue. 



3 . 1 5  Our concerns are re inforced by representations made t o  

us by the Criminal T r i a l  Lawyers Association ("CTLA"), an 

organization o f  responsible cr iminal  defense lawyers i n  Edmonton. 

We had asked the Association for  i t s  views before the 1981 annual 

meeting o f  the Uniform Law Conference, but ,  under the t i m e  

constraints which then existed, the Association was unable t o  

formulate them u n t i l  a f te r  that meeting. Later, i t  expressed to  

us strong concerns along the l ines  we have mentioned and also i t s  

strong objections to  several spec i f i c  provisions o f  the Uniform 

Evidence Act. 

3 .16  The C T L A  i s  o f  course a group w i th  a special in te res t .  

We do not say that we agree w i th  a l l  o f  i t s  views, or indeed wi th  

any o f  them, and we do not suggest that the views of  i t s  members 

should necessari ly p reva i l .  We th ink however that i t  i s  l i k e l y  

that because o f  the circumstances we have mentioned other 

responsible segments o f  the legal profession and the publ ic  are 

l i k e l y  t o  hold s imi lar  views, and we w i l l  accordingly g ive an 

extensive sumnary o f  those o f  the C T L A .  

3 . 1 7  The C T L A  says that the cumulative e f fec t  o f  the 

provisions o f  the Uniform Evidence Act, especial ly  the changes 

made by i t  i n  the ex is t ing  l a w ,  would be t o  derogate from many o f  

the t rad i t i ona l  protect ions given to  persons accused o f  crimes. 

I t  also makes a number o f  spec i f i c  representations, which we w i l l  

set out i n  skeleton form. These are as fol lows: 

( a )  That the court should warn the ju ry  that an accused 

should not be convicted on circumstantial  evidence 

unless the evidence i s  inconsistent w i th  any other 



verd ic t .  UEA s .  14 would remove t h i s  protect ion.  

( b )  That the defence should be able t o  admit facts  without 

the Crown's consent, and that the Crown would be 

s u f f i c i e n t l y  protected against t r i c ky  admissions by i t s  

r i g h t  t o  b r ing  i n  evidence o f  an admitted fact despite 

the admission. UEA s .  17(2) would preclude an 

admission without the other pa r t y ' s  consent i n  cr iminal  

(though not i n  c i v i l )  proceedings. 

( c )  That there should be provis ion for  the exclusion o f  

i l l e g a l l y  obtained evidence, such as that made by the 

Canadian Charter o f  Rights and Freedoms, i n  cases i n  

which the court i s  sa t i s f i ed  that the admission o f  the 

evidence would b r ing  the administrat ion o f  jus t i ce  i n t o  

disrepute. UEA s.  22 would allow evidence t o  be 

admitted however i t  i s  obtained, wi th  only a much more 

res t r i c ted  exception. (The advent o f  the Charter may 

we l l ,  o f  course, b r ing  about an almost automatic review 

o f  the sect ion.)  

( d l  That UEA s.  24 would make u t t e r l y  inadmissible, w i th  no 

power to  re lax the r u l e  for  good excuse or where there 

i s  no prejudice, evidence which the accused may wish t o  

adduce about h i s  d ispos i t ion or character i n  the 

c m u n i t y  (other than by way o f  rebut ta l  o f  prosecution 

evidence), unless he gives not ice t o  the cour t ,  the 

prosecutor and any co-accused 7 days before the opening 

o f  the t r i a l .  No such burden would be inposed on 

anyone else,  and i t  should not be imposed upon an 



accused. 

( e )  That there are circumstances under which a t r a i t  of a 

complainant's character may be relevant although the 

accused d id  not know of the t r a i t  at the time of the 

offence and although the "simi lar facts" ru le  does not 

apply. UEA s .  28 would not allow the accused to  adduce 

evidence of the t r a i t .  

( f )  That UEA ss. 31-34 would deprive the accused of the 

r ight  to  adduce evidence to  show a pattern of  conduct 

of  the complainant which might be relevant to  the issue 

of consent i n  a t r i a l  for a sexual offence, and that 

UEA s. 34 would deprive the accused of h is  present 

r igh t  of ca l l i ng  the complainant at the j~ camera 

hearing which would determine the admissibi l i ty of the 

evidence . 

(g )  That UEA s.  35 would perpetuate a century o ld  

anachronism, and, i n  e f fec t ,  would allow evidence of 

bad character, by permitting the prosecutor t o  adduce 

evidence t o  show that a person accused of  receiving 

stolen goods has had other stolen goods i n  h is  

possession or has been convicted of receiving i n  the 

past. 

(h )  That under UEA s .  50 ,  evidence would be admissible that 

a witness who could not iden t i f y  an accused a t  t r i a l  

d id  iden t i f y  him i n  the past. The CTLA says that th is  

provision would allow hearsay evidence, without the 

usual safeguards, i n  an area where error i s  



p a r t i c u l a r l y  l i k e l y  t o  happen 

( i) That po l i ce  o f f i c e r s '  notes are o f ten  made i n  

expectation o f  a t r i a l  and are sometimes d is to r ted ,  so 

that they should not be admitted without the po l i ce  

o f f i c e r  being present t o  t e s t i f y  and t o  be 

cross-examined. UEA s .  55(2) would make the notes o f  a 

p o l i c e  o f f i c e r  admissible even i f  made i n  an t i c ipa t ion  

o f  imninent l i t i g a t i o n ,  though a l l  other statements 

recorded i n  the course o f  duty would, under those 

circumstances, be inadmissible i n  the absence o f  the 

declarant.  

(j) That UEA s. 58 (2 ) ,  which would empower the court t o  

exclude hearsay evidence o f  a statement made against 

penal in terest  ( f o r  example, an admission by another 

person that he comnitted the crime w i th  which the 

accused was charged) unless there i s  other evidence 

impl icat ing the other person, would have the e f f e c t  o f  

requ i r ing  the accused, who w i l l  o f t en  have no 

resources, t o  f i n d  other evidence that the other person 

comnitted the crime. I t  says that the evidence should 

be admitted and given whatever weight the circumstances 

suggest, and that the UEA s.  58(2) would prejudice an 

accused person. ( I t  should be noted i n  passing that i n  

Lucier v .  R [I9821 2 W . W . R .  289 ( S C C ) ,  The Supreme 

Court o f  Canada decided that a statement against penal 

in te res t  which inculpates an accused person i s  

inadmissible. UEA s. 5 8 ( 2 )  would make such a statement 

admissible and would therefore change the law as i t  has 



now been declared so as to  disadvantage accused 

persons. ) 

( k )  That UEA s.  61 (2 ) ,  by making a co-accused's statement 

admissible against an accused i f  there i s  other 

evidence o f  the i r  comnon purpose, would go fa r  beyond 

the ex is t ing  law, which allows only a co-conspirator's 

statement to  be put i n .  The C T L A  considers t h i s  

provis ion gravely p re jud i c ia l  t o  the accused. 

( 1 )  That UEA s.  65 discriminates u n f a i r l y  against the 

accused. I t  would allow hearsay evidence o f  

spontaneous statements o f  any other person describing 

or explaining an observed event, and i t  would allow 

hearsay evidence o f  a s imi lar  statement by the accused 

i f  i t  i s  harmful t o  him but exclude the accused's 

statement i f  i t  i s  he lp fu l .  

( m )  That UEA s.  66, by def in ing the word "voluntary" i n  

terms o f  "fear o f  prejudice or hope o f  advantage" would 

t rea t  as "voluntary",  and therefore admissible, 

confessions which the courts under the present law 

would exclude i n  order t o  cont ro l  po l ice t ac t i c s .  

( n )  That although i t  i s  i n  accordance wi th  the present law, 

UEA s .  73 should not make admissible confessions 

obtained by t r i ckery .  

( 0 1  That UEA s.  88, by making a l i b i  evidence inadmissible 

i f  proper not ice i s  not given and "cause" cannot be 

shown to  the cour t ,  would i n  some cases exclude 



evidence which should be admissible subject t o  comnent. 

( p )  That making an accused's spouse a competent and 

sometimes compellable witness against the accused would 

be a radical  change i n  the law and that UEA s.  91 and 

s.  92 should be reconsidered. 

( q )  That UEA s. 94, which would allow the court and 

prosecution to  comnent on the accused's f a i l u r e  to  

t e s t i f y  i n  a cr iminal  proceeding would be a serious 

derogation from the protect ion now given to  an accused. 

The C T L A  says that the protect ion which UEA s. 124 

would confer on the accused against cross-examination 

on h i s  convict ions, which i s  the o f f se t t i ng  benef i t  

which the Uniform Evidence Act would confer, i s  almost 

nugatory because o f  the exceptions w i th  which i t  i s  

r idd led;  an accused or h i s  lawyer may inadvertent ly 

make some statement which can be construed as a 

reference to  a t r a i t  o f  h i s  own character or that o f  

the complainant and thereby open h i s  whole character up 

t o  attack however i r re levant  the reference or h i s  

character may be ( U E A  ss. 26,  29, 301, and g iv ing 

evidence about the complainant as foundation for  a plea 

of  self-defence would inev i tab ly  do so. I t  points out 

that UEA s.  98 would do away wi th  the dock statement, 

which i s  a safeguard allowed by the Engiish model upon 

which s. 94 i s  based. I t  points out also that the 

English model allows only the court t o  comnent; 

al lowing the prosecutor, as would UEA s .  94, t o  do so 

would be an important addi t ional  derogation from the 



protect ion o f  the accused. 

( r )  That UEA s.  103(2), by requir ing a par ty  t o  be able t o  

"substantiate" any fact  which he alleges or assumes 

upon cross-examination, would go far  beyond the e th ica l  

r u l e  that a ba r r i s te r  should not ask an assert ive 

question unless he has reasonable grounds t o  bel ieve 

the facts asserted. The defence would o f ten  be unable 

to  comply wi th  t h i s  provis ion even i n  connection w i th  

pe r fec t l y  proper questions and the accused would be 

prejudiced. We note i n  passing that we ourselves 

recomnend delet ion o f  UEA s.  103(2) i n  any event: see 

Evidence and Related Subjects: Specif ic Proposals for 

Alberta Legis lat ion,  paragraphs 2.45-2.48. 

( s )  That the "recent complaint" r u l e  i s  an anachronism and 

should not be preserved i n  UEA s .  120(2).  

( t )  That UEA s. 165 would allow the Crown t o  claim 

p r i v i l ege  for  inconsistent statements made by or t o  a 

po l i ce  o f f i c e r  and i s  too broad. 

3.18 We repeat what we have already said above. Our 

anxiety i s  t o  see that the process which was necessary for  the 

expedit ious production o f  a Uniform Evidence Act does not 

s t u l t i f y  i t s e l f  by providing a reasonable basis for  opposit ion to  

the enactment o f  uniform evidence leg i s la t i on  based on the 

Uniform Evidence Act or by generating disrespect fo r  the law i f  

such leg i s la t i on  i s  enacted. We turn now to  a suggestion fo r  a 

procedure which we hope would a t  once achieve the enactment 

throughout Canada o f  uniform evidence leg i s la t i on  based upon the 



Uniform Evidence Act and ensure that upon enactment i t  would be 

perceived as even-handed and jus t .  

3 . 1 9  The concerns which we have expressed arose because 

those who made the decisions about the ru les of  cr iminal  evidence 

at the special plenary sessions o f  the Uniform Law Conference 

were predominantly associated wi th  one side o f  the issues 

involved. We th ink that those concerns could be s u f f i c i e n t l y  

allayed by a review o f  the rules i n  the course o f  which both 

sides o f  the issues are considered, and we w i l l  therefore 

recomnend that such a review be undertaken. 

( 2 )  A Review Procedure 

! 

! 
c 3.20 We w i l l  f i r s t  s ta te  what we th ink the purpose o f  the 

5 review should be. I t  should be t o  ensure that the ru les  o f  

cr iminal  evidence s t r i k e  a proper balance among a number o f  

apparently con f l i c t i ng  in terests .  One i s  the in te res t  o f  society 

i n  the i den t i f i ca t i on  and punishment o f  cr iminal  conduct. A 

second i s  the in terest  o f  society i n  protect ing i t s  members 

against wrongful convict ion.  The t h i r d  i s  the in te res t  o f  the 

indiv idual  i n  not being wrongfully convicted. A four th  i s  the 

in terest  o f  society and accused persons i n  the fairness o f  the 

j ud i c ia l  system as between the s ta te  and the accused. 

3 . 2 1  We now turn t o  the character is t ics  o f  the body which 

should conduct the review. The body should be chosen t o  ensure 

that the review w i l l  be f a i r  and w i l l  be seen to  be f a i r ,  and to  

ensure that i t s  recomnendations w i l l  be implemented. The body 

must comnand respect. I t  must be seen t o  be impart ia l  as between 

prosecution and defence. I t  must have the time and resources t o  



conduct a thorough review. I t  must provide a forum i n  which 

competing views w i l l  be, and w i l l  be seen to  be, weighed on the i r  

mer i ts.  I t  should i f  possible be able t o  f i t  i t s  procedures i n t o  

the l eg i s la t i ve  process without unduly delaying i t .  

3.22 One way t o  have leg is la t ion  reviewed i s  t o  have a b i l l  

introduced and to  have i t  considered by the appropriate Comnittee 

o f  the House o f  Commons or a Legislature. That procedure would 

have two disadvantages. One i s  that a government which 

introduces a b i l l  i s  l i k e l y  to  feel some comnitment t o  i t  merely 

because i t  has introduced i t ,  a fee l ing  which may make i t  

d i f f i c u l t  for a Comnittee o f  the House or o f  a Legislature to  

take a detached view o f  the b i l l .  The second i s  that Comnittees 

o f  the House and o f  Legislatures tend t o  be under great pressures 

o f  t i m e  and to  have d i f f i c u l t y  i n  maintaining cont inu i ty  o f  

members i n  attendance over the substantial  period o f  time which 

would be necessary for  a review o f  the ru les o f  cr iminal  

evidence . 

3.23 A fur ther po in t  t o  be considered i n  determining how 

the review should be car r ied  out i s  that  most o f  the points o f  

contention which we have mentioned would ar ise only i n  cr iminal  

proceedings under the j u r i sd i c t i on  o f  Parliament, and that even 

those po ints  which would also ar ise i n  prosecutions under 

prov inc ia l  l a w  w i l l  be most important i n  federal cr iminal  

proceedings. 

3.24 These considerations suggest that the Senate, or a 

Comnittee o f  the Senate, might, i f  i t  saw f i t ,  use fu l l y  undertake 

the review. The review could be a review o f  the ru les o f  



evidence which the Uniform Evidence Act would apply i n  cr iminal  

proceedings, or a t  least a review o f  the par t i cu la r  provisions to  

which object ion i s  taken. I f  the Uniform Evidence Act were 

introduced as a Senate b i l l ,  there would be time for unhurried 

consideration by a body which i s  par t  o f  the l eg i s la t i ve  process, 

which i s  not especial ly  connected w i th  e i ther  side o f  the 

cr iminal  jus t i ce  process, and which has f a c i l i t i e s  for  provid ing 

the equal forum for  competing ideas which we have suggested. 

F ina l l y ,  Senate hearings could f i t  themselves i n t o  a reasonable 

l eg i s la t i ve  programne and should not cause undue delay i n  the 

implementation o f  that programne. I f  upon such a review the 

ru les o f  cr iminal evidence as set out i n  the Uniform Evidence Act 

3 . were t o  be found sat is factory ,  the fact  that the review had been 
2 
4 - 
o carr ied out would g rea t ly  add t o  the i r  legit imacy; i f  i t  were 
h - 
1 
$' found that the balance needs to  be changed somewhat, the review 
2 

would have had a benef ic ia l  e f fec t  upon the resu l t ing  s ta tu te .  

I n  e i ther  event, i t  i s  l i k e l y  that the resu l t ing  b i l l  would then 

go through the l eg i s l a t i ve  process without a t t rac t i ng  an undue 

degree o f  opposit ion, and achievement o f  the object ives o f  

un i formi ty  and reform o f  the ru les would be advanced. 

3 .25  There would be a danger that the reviewing body would 

become bogged down i n  a consideration o f  the techn ica l i t ies  and 

in t r i cac ies  o f  the rules o f  cr iminal  evidence. We th ink,  

however, that i t  could avoid doing so i f  the stated purpose o f  

the review i s  t o  consider whether the proposed ru les s t r i k e  the 

proper balance between the con f l i c t i ng  in terests .  The reviewing 

body would be able t o  i den t i f y  and deal w i th  those in terests  upon 

the basis o f  expert advice and upon the basis o f  representations 



made to i t  i n  support of the conf l i c t ing  interests 

3 . 2 6  A suggestion that one of the Houses of Parliament 

review legis lat ion which could have some ef fect  upon provincial 

as well as federal prosecutions might be considered invidious 

from the point of  view of the provinces. We think the suggestion 

appropriate, however, because i t  i s  i n  connection with 

prosecutions for serious crimes that concerns of the kinds we 

have expressed w i l l  create the greatest problems and w i l l  be most 

keenly f e l t .  I t  would not m i l i t a te  i n  any way against a 

provincial government or Legislature conducting i t s  own review. 

Nor would i t  imply that a province would be i n  any way bound by 

the outcome of a Senate review; we would hope, however, that the 

Senate's views would be found persuasive and that the 

des i rab i l i t y  o f  uniformity would also be a persuasive 

consideration i n  any provincial consideration of  them. 

( 3 R e c m n d a  t ion 

3 .27  Recomnendation No. 2 

( a )  that the rules of  evidence which the 
Uniform Evidence Act apply to  criminal 
proceedings be reviewed, 

(b )  that the review be conducted by the 
Senate or a Committee o f  Senate or some 
other body which w i l l  be recognized as 
having legitimacy, and 

( c )  that,  i f  the reviewing body f inds that 
the balance between the interests of the 
state and the interests of  the 
individual has not been correct ly  
struck, i t  make the necessary changes. 



c .  Recomnendation for adaptations of Uniform Evidence Act 

3.28 We have recomnended i n  p r inc ip le  that Parliament and 

the Legislatures enact uniform evidence leg is la t ion  based upon 

the Uniform Evidence Act (para. 3.9)  subject t o  a review o f  the 

ru les o f  cr iminal  evidence (para. 3 .27) .  We have however (para. 

1 . 3 )  pointed out that the Uniform Evidence Act i s  a composite Act 

which contains some provisions which are appropriate only for  

federal l eg i s la t i on ;  that the Uniform Evidence Act would not f i t  

i n  w i th  ex i s t i ng  Alberta l eg i s la t i on  as i t  now stands; and that 

we th ink that a few changes o f  substance should be made i n  i t .  

Much the same considerations w i l l  apply to  other ju r i sd ic t ions  

contemplating the enactment o f  evidence leg is la t ion  based upon 

i t .  Changes w i l l  be necessary, but we think that the 

d e s i r a b i l i t y  o f  uni formity o f  evidence leg is la t ion  i s  so great 

that changes which would resu l t  i n  a substantial  departure from 

uni formi ty  o f  federal and prov inc ia l  laws should be made 

sparingly and only for strong reason. 

3.29 Recomnendation No. 3 

We recommend that ,  i n  adapting the Uniform 
Evidence Act for use federa l ly  or i n  a 
province, changes which would substant ia l ly  
derogate from uni formi ty  o f  evidence 
leg i s la t i on  be made only sparingly and for  
strong reason. 

d. Recomnendation as procedure 

3 .30  Bringing the Uniform Law Conference pro ject  t o  i t s  

i n i t i a l  f r u i t i o n  i n  the Uniform Evidence Act has required the 

act ive co-operation o f  the federal and prov inc ia l  governments 

Bringing i t  to  i t s  f i n a l  f r u i t i o n  i n  the enactment o f  uniform 



evidence legislation based upon i t  requires their continued 

co-operation; if only one or a few of the jurisdictions in Canada 

enact such legislation there will be a derogation from, rather 

than a promotion of, uniformity of evidence laws. Our 

understanding is that the Minister of Justice of Canada proposes, 

subject to Cabinet approval, to bring forward appropriate 

legislation. We presume that the subject has been raised with 

the provincial governments at ministerial level and that i t  is 

recognized that a federal initiative is the appropriate beginning 

of the process of enactment of uniform evidence legislation 

across the country. So that the process will not falter, our 

first recomnendation is that the federal and provincial 

governments proceed in consultation with each other to arrange 

for introduction of uniform evidence legislation into Parliament 

and the Legislatures within some time period which is within the 

range of practicability but which reflects the importance of an 

early disposition of the subject. A federal initiative, if 

acceptable to the provinces, will be an important contribution to 

the process, but i t  will not be sufficient by itself. 

3.31 The review of rules of criminal evidence which we have 

proposed could be dealt with during the course of the government 

consultation. Presumably the Legislatures would not want to 

proceed to the final enactment of evidence legislation until they 

have had an opportunity to consider any views which the reviewing 

body may formulate with respect to any of the criminal evidence 

rules which apply to proceedings for breaches of provincial 

statutes. It would still, however, be quite useful for the 

governments and Legislatures of the provinces to comnence to 



examine the Uniform Evidence Act and to  consider what changes 

should be made i n  provincial laws i n  order to  accomnodate new 

evidence legis lat ion based upon i t .  Our companion report (para 

1 . 3 )  i s  intended to assist the Alberta government i n  i t s  

examination and consideration. 

3 .32  Recomnendation No. 4 

We recomnend that the federal government and 
the provincial governments, by consultation, 
make arrangements for the introduction of 
leg is lat ion based upon the Uniform Evidence 
Act in to  Parliament and the Legislatures as 
soon as i s  practicable. 

4 .  CONCLUSION 

4 . 1  We have recorded our admiration for the achievement by 

the Task Force and the Uniform Law Conference i n  carrying through 

to  completion a massive and important work i n  the interest of the 

people of Canada. Our concern about the criminal evidence rules, 

which arises from circumstances that the constraints upon the 

Uniform Law Conference made unavoidable, does not detract from 

that admiration. We hope that the governments and the bench and 

bar of Canada, and indeed anyone with an interest i n  the 

administration of just ice i n  Canada, w i l l  recognize the value of  

uniform legis lat ion,  and w i l l  take early and ef fect ive action to  



achieve uniform evidence leg i s la t i on  throughout the country. 
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A P P E N D I X  A 

RESOLUTION 

of the Uniform Law Conference of Canada 
(1977  ULC Proc. 6 5 )  

RESOLVED that the matter of  the 
Federal-Provincial Uniform Legislation 
Project on Evidence be referred to Canada and 
Ontario, and such other jur isdict ions as 
indicate an intention to  part ic ipate t o  the 
Executive Secretary of the Conference on or 
before 24 September 1977, with the following 
directions: 

1 .  The delegates of the jur isdict ions to 
which the matter has been referred 
(herein referred to  as "the 
par t ic ipat ing ju r i sd ic t ions" ) ,  j o i n t l y  
appoint a Task Force with the following 
functions: 

( a )  to  recomnend to  the par t ic ipat ing 
jur isd ic t ions the terms of 
reference for the project;  

( b )  to  recomnend t o  the par t ic ipat ing 
jur isd ic t ions the order i n  which 
part icular subjects i n  the l a w  of  
evidence should be dealt with by 
the Task Force, and to  recomnend a 
time-table for dealing with those 
subjects; 

( c )  t o  proceed with the draf t ing of  the 
uniform legis lat ion;  and 

(dl to  prepare a dra f t  report for 
presentation to  the 1978 annual 
meeting of  the Conference by the 
par t ic ipat ing jur isd ic t ions,  and 
similar dra f t  reports a t  subsequent 
annual meetings u n t i l  the project 
i s  completed. 

2 .  Before the Task Force proceeds with the 
draf t ing of  uniform legislat ion, the 
par t ic ipat ing jur isd ic t ions approve o r ,  
i f  desirable, a l te r  the terms of  
reference, the p r i o r i t i e s  and time-table 
recomnended by the Task Force. 

3. The Task Force to  consist of one person 
appointed by each of  the par t ic ipat ing 
jur isd ic t ions and such other members as 



the pa r t i c i pa t i ng  ju r i sd ic t ions  
authorize. 

4 .  Insofar as i t  i s  possible, the Task 
Force to  be a f u l l - t ime  working body, 
w i th  power to  consult such persons or 
groups as the par t i c ipa t ing  
ju r i sd ic t ions  author ize.  

5 .  The Task Force to  report progress 
regular ly  t o  the par t i c ipa t ing  
ju r i sd ic t ions  for  the i r  approval. 

6 .  The Task Force t o  keep the 
non-part ic ipat ing ju r i sd ic t ions  informed 
o f  the development o f  the i r  proposals 
and i n v i t e  comnent a t  appropriate stages 
i n  the i r  development. 

7 .  ( a )  To the extent that a l l  
pa r t i c i pa t i ng  ju r i sd ic t ions  approve 
the annual d ra f t  report o f  the Task 
Force, the d ra f t  report shal l  
const i tu te  a j o i n t  report o f  the 
pa r t i c i pa t i ng  ju r i sd ic t ions .  

( b )  To the extent, i f  any, that a 
pa r t i c i pa t i ng  j u r i sd i c t i on  does not 
approve the report o f  the Task 
Force, the par t i c ipa t ing  
j u r i sd i c t i on  may make as an 
addendum to  the j o in t  report ,  a  
separate report ,  g iv ing i t s  reason 
for  disapproval, or i f  a  
pa r t i c i pa t i ng  j u r i sd i c t i on  wishes 
t o  make independent comnents 
without necessari ly ind icat ing 
disapproval, such c m n t s  also may 
be made i n  an addendum. 



A P P E N D I X  6 

RESOLUTION 

o f  the Uniform Law Conference o f  Canada 
(1979 ULC Proc. 49 )  

"A. P r i nc i p l es  

The u l t i m a t e  ob jec t i ve  o f  the exerc ise i s  the 
development o f  as comprehensive a l e g i s l a t i v e  
statement o f  the r u l e s  o f  evidence as may be 
consis tent  w i t h  the fo l l ow ing  p r i n c i p l e s :  

1 .  Leg i s l a t i ve  statement o f  the law i s  
des i rab le  wherever poss ib le ,  bu t  there 
may be areas o f  the law o f  evidence 
where i t  i s  b e t t e r  not t o  attempt t o  
l e g i s l a t e  but  ra ther  r e l y  on comnon law 
evo lu t ion  and precedent. 

2.  The ru l es  o f  evidence should be as 
understandable as poss ib le  t o  the 
p r a c t i c i n g  bar and the j u d i c i a r y ,  but i t  
should be recognized tha t  some o f  the 
r u l e s  o f  evidence may be complex and t o  
a c e r t a i n  extent  technical  areas o f  the 
law not admi t t ing  o f  a simple statement. 

3 .  Although l e g i s l a t i v e  statement can 
ass i s t  i n  making the law o f  evidence 
more understandable and more c e r t a i n ,  
p rov is ions  which c reate  wide d i sc re t i ons  
i n  the t r i a l  judge, espec ia l l y  w i t h  
respect t o  a d m i s s i b i l i t y ,  can reduce, 
ra the r  than increase, the very c e r t a i n t y  
and un i f o rm i t y  tha t  are r a t i ona les  o f  
l e g i s l a t i n g .  For example, broad 
exc lus ionary r u l e s  r e q u i r i n g  an 
i nd i v i dua l  t r i a l  judge to decide what an 
"abuse o f  process" i s ,  o r  what "br ings  
the admin is t ra t ion  o f  j u s t i c e  i n t o  
d i s repu te " ,  wi thout  f u r t he r  l e g i s l a t i v e  
gu ide l ines ,  may create  more uncer ta in ty  
and lack o f  u n i f o r m i t y  than i s  
des i rab le .  The Task Force should 
there fore  s t r i v e  t o  avoid submit t ing 
model sect ions c rea t i ng  wide un fe t te red  
j u d i c i a l  d i s c r e t i o n .  

6 .  Procedure ( w i t h  respect t o  each area o f  the law o f  
evidence ) 

1 .  S ta te  the law as i t  i s ;  

2.  I nd i ca te  whether i t  should be changed 
and i f  so why; 



3. Indicate whether the law can, and should 
be, in statutory form; 

4. Draft model section(s1 for all areas 
where the Task Force feels that the law 
can and should be in statutory form 
(whether or not any change in the law 
itself is recomnended); 

5. The final report can include any 
minority or dissenting view." 
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UNIFORM LAW CONFERENCE OF CANADA 

Interpretation 

"adduce" 

"adverse 
witness" 

"complainant" 

"court" 

"criminal 
proceeding" 

PART I 

INTERPRETATION AND 
APPLICATION 

Interpretation 

1. In this Act, 

"adduce", in relation to evidence, means to 
offer or elicit evidence by way of one's own 
or other witnesses; 

"adverse witness" has the meaning set out in 
section 105; 

"complainant" means the person against 
whom it is alleged that an offence was 
committed: 

b b ~ ~ ~ r t " ,  except where otherwise provided, 
means 

( a )  the Supreme Court of Canada, 
(b) the Federal Court of Canada, 
(c) the court of appeal of a province, 
(a') a superior court, district court or 
county court of a province or a court of 
general or quarter sessions of the peace, 
(e) the provincial court of a province, 
family court, juvenile court or court pre- 
siding over surrogate, probate or chan- 
cery matters, 
Cf) a judge of any court referred to in 
paragraphs (a) to (e), 
(g) a provincial magistrate, police 
magistrate, stipendiary magistrate or 
justice of the peace, and 
(h) any other tribunal, body or person 
that the Governor in Council or Lieu- 
tenant Governor in Council may by 
order designate as a court for the pur- 
poses of this Act or any of its provisions; 

(Note - For the purposes of a uniform pro- 
vincial Act, this definition, except for the 
purposes of sections 77 to 82, would be 
restricted to courts in a province and the 
Supreme Court of Canada.) 
"criminal proceeding" means a prosecution 

for an offence and includes a proceeding to 
ilhpose punishment for contempt of court; 



"hearsay" 

"offence" 

"record" 

"statement" 

General rule 

Application to 
civil proceed- 
ings 

Application to 
criminal 
proceedings 

"hearsay" means a statement offered in evi- 
dence to prove the truth of the matter 
asserted but made otherwise than in tes- 
timony at the proceeding in which it is 
offered; 

"offence" means an offence under an enact- 
ment of Canada or a province; 

"record" means the whole or any part of any 
book, writing, other document, card, tape, 
photograph within the meaning of section 
136 or other thing on, in or by means of 
which data or information is written, 
recorded, stored or reproduced; 

"statement" means an oral or a recorded 
assertion and includes conduct that could 
reasonably be taken to be intended as an 
assertion. 

Application 

2. Subject to section 3, this Act applies to 
every proceeding and stage of a proceeding 
within the jurisdiction of the (Parliament of 
Canada) (Legislature or National Assembly) 
that is before a court or that is held for the 
purpose of taking evidence pursuant to a 
court order. 

3. ( 1 )  Parts 1 to IV and VI to VIIl do not 
apply to the following civil proceedings: 

(a) an examination for discovery; 
(6) an examination on an affidavit; or 
( c )  an examination on the pleadings. 
(2) Parts I to IV and VI to VIII apply only 

to the following criminal proceedings and 
appeals in connection with those proceedings: 

(a) a preliminary inquiry; 
(6) a trial prior to the rendering of a 
verdict as to guilt; 
( c )  a proceeding under the Criminal Code 
in respect of a dangerous offender; and 
(d) the taking of evidence on commission 
for the purposes of any proceeding 
referred to in paragraphs (a) to (c ) .  

(Note - Paragraphs (2)(a) and (c) and the 
reference to them in paragraph (2)(d) are for 
inclusion in the federal Act only.) 



Exception for 4. A court is not required to apply this 
protective 
jurisdiction Act in a proceeding to determine or protect 

the best interests of a person who needs the 
protection of the court by reason of his age 
or physical or mental condition. 

App!icationof 5. Except to the extent that they are 
prov~ncial law inconsistent with this Act or any other Act of 

the Parliament of Canada, the laws of evi- 
dence in force in the province where a pro- 
ceeding is taken apply to the proceeding. 
(Note - This provision is for inclusion in the 
federal Act only.) 

Applicationto 6. This Act is binding on Her Majesty in 
Crown right of (Canada) (Province). 

PART 11 

RULES O F  PROOF 

Legal and Evidential Burden 

Interpretation 7. In sections 8 to 13, 
"evidenti;ll "evidential burden" means the onus to 
burden" adduce sufficient evidence of a fact in 

issue to warrant the trier of fact to consid- 
er the evidence: 

"legal burden" ''legal burden" means the onus to persuade 
the trier of fact of the existence of a fact in 
issue. 

Ev~dcntial 8. The evidential burden in a civil pro- 
burden in civil 
proccedlng ceeding is discharged if the court, without 

assessing the credibility of the witnesses, con- 
cludes that the trier of fact, properly 
instructed, reasonably could be satisfied on a 
balance of probabilities that the fact in issue 
has been established. 

Legal burden in 9. The legal burden in  a civil proceeding is 
civil proceeding on the claimant with respect to every fact 

essential to the claim and that burden is 
discharged by proof on a balance of 
probabilities. 



Evidential 
burden on 
prosecution in 
criminal 
proceeding 

Evidential 
burden on 
accused in 
criminal 
proceeding 

10. ( 1 )  Where the evidential burden in a 
criminal proceeding is on the prosecution, it 
is discharged if the court, without assessing 
the credibility of the witnesses, concludes 
that the trier of fact, properly instructed, 
reasonably could find that the fact in issue 
has been established beyond a reasonable 
doubt. 

(2) Where the evidential burden in a 
criminal proceeding is on an accused, it is 
discharged 

(a )  where the accused does not have the 
legal burden, if the court, without assess- 
ing the credibility of the witnesses, con- 
cludes that the trier of fact, properly 
instructed, reasonably could find that suf- 
ficient evidence has been adduced to raise 
a reasonable doubt as to the existence of 
the fact in issue; or 
(b) where the accused also has the legal 
burden, if the court, without assessing the 
credibility of the witnesses, concludes that 
the trier of fact, properly instructed, rea- 
sonably could be satisfied on a balance of 
probabilities that the fact in issue has been 
established. 

Legal burden in 11. (1)  The legal burden in a criminal 
criminal 
proceeding proceeding is on the prosecution with respect 

to every essential element of the offence 
charged and that burden is not discharged 
except by proof beyond a reasonable doubt. 

Legal burden (2) Where the issue of insanity at the time 
respecting 
insanity of the act is raised in a criminal proceeding, 

the legal burden with respect to that issue is 
on the proponent and that burden is dis- 
charged by proof on a balance of probabili- 
ties. 

Where onus (3) Where an enactment expressly imposes 
reversed a legal burden on an accused to prove or 

establish any fact in issue in a criminal pro- 
ceeding, that burden is discharged by proof 
on a balance of probabilities. 

Legal burden 12. ( 1 )  The legal burden in a criminal 
respecting 
excuse. proceeding with respect to any excuse, excep- 
exception. etc. tion, exemption, proviso or qualification 



N o  burden on 
prosecution 

Burden as to 
fitness 

Circumslantial 
evidence 

Interpretation 

Effect in 
criminal 
proceeding 

operating in favour of an accused, other than 
a defence of general application, is on the 
accused and that burden is discharged by 
proof on a balance of probabilities. 

(2) The prosecution is not required, except 
by way of rebuttal, to negate the application 
of anything operating in favour of an accused 
that is referred to in subsection (1). 

13. Where there is a real issue, on the 
ground of insanity, as to the fitness of an 
accused to stand his trial, the prosecution has 
the legal burden of satisfying the court on a 
balance of probabilities that the accused is fit 
to stand his trial. 

14. In a criminal proceeding, the court is 
not required to give the trier of fact any 
special direction or instruction on the burden 
of proof in relation to circumstantial 
evidence. 

Presumptions 

15. A presumption is an inference of fact 
that the law requires to be made from facts 
found or otherwise e'stablished. 

16. In a criminal proceeding, a presump- 
tion that operates against the accused may, 
subject to subsection 11(2), be rebutted by 
evidence sufficient to raise a reasonable 
doubt as to the existence of the presumed 
fact. 

Formal Admissions 

Formal 17. (1) A party to a proceeding may 
admissions admit a fact or matter for the purpose of 

dispensing with proof thereof, including a 
fact or matter that involves a question of law 
or mixed law and fact. 

Exception (2) In a criminal proceeding, no admission 
shall be received under subsection (1)  unless 
it is accepted by the opposing party. 



Adducing ( 3 )  Nothing in this section prevents a 
evidence 
respecting party to a proceeding from adducing evi- 
admitted factor dence to prove a fact or matter admitted by 
matter another party, but in a civil proceeding if  the 

court is of the opinion that such evidence 
does not materially add to or clarify the fact 
or matter admitted, it may order the party 
who adduced the evidence to pay, as costs, an 
amount the court considers appropriate. 

Judicial Notice 

Judicial notice 18. Judicial notice shall be taken of the 
of enactments following without production or proof: 

( a )  Acts of the Parliament of Canada; 
( 6 )  Acts or ordinances of the legislature of 
any province or colony that forms or 
formed part of Canada; 
( c )  Acts of the Parliament of the United 
Kingdom or any former kingdom of which 
England formed part that apply in the 
territorial jurisdiction of the court; 
( d )  regulations, orders in council, procla- 
mations, municipal by-laws and rules of 
pleading, practice or procedure published 
in the Canada Gazette or the official 
gazette of a province; and 
( e )  unpublished municipal by-laws rele- 
vant to a criminal proceeding, unless the 
court is satisfied that proof of any of them 
should be made in the ordinary manner. 

(Note - Each jurisdiction may consider 
whether to include paragraph ( e ) . )  

Judicialnotice 19. Judicial notice may be taken of the 
of other matters following without production or proof: 

( a )  decisional law of federal courts, and of 
the courts of a province, that would other- 
wise be required to be proved as a fact; 
( b )  facts so generally known and accepted 
that they cannot reasonably be questioned; 
and 



(c) facts capable of accurate and ready 
determination by resort to sources whose 
accuracy cannot reasonably be questioned. 

Hearing 20. Before taking judicial notice of any 
matter, the court shall afford the parties an 
opportunity to be heard on the question 
whether judicial notice should be taken. 

Effect of 
judicial notice 

21. (1)  A matter judicially noticed shall 
be deemed to be conclusively proved, except 
that the court may change its decision where 
it is satisfied that the taking of judicial notice 
was based on an error of fact. 

Appeal (2) The decision to take judicial notice is a 
question of law that is subject to appeal. 

PART I11 

RULES OF ADMISSIBILITY 

General Rule 

General rule 22. ( 1 ) Relevant evidence is admissible 
unless it is excluded pursuant to this Act or 
any other Act or law, and evidence that is 
not relevant is not admissible. 

Exception (2) The court may exclude evidence the 
admissibility of which is tenuous, the proba- 
tive force of which is trifling in relation to 
the main issue and the admission of which 
would be gravely prejudicial to a party. 



Character Evidence in Criminal Proceedings 

General 
character 

Evidence of 
accused as to 
his character 
traits 

Prior notice 
required 
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prosecution as 
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Scope of 
evidence 

Manner of 
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23. Evidence as to the general character 
of an accused is not admissible in a criminal 
proceeding. 

24. (1) An accused may adduce evidence 
of a trait of his character by way of expert 
opinion as to his disposition or by way of 
evidence as to his general reputation in the 
community. 

( 2 )  Evidence of witnesses as to the general 
reputation of the accused in the community 
shall not be received under subsection ( 1 )  
unless the accused, at least seven days prior 
to the commencement of the trial, has given 
notice in writing to the court, the prosecutor 
and any co-accused of his intention to call 
witnesses for the purpose of adducing that 
evidence. 

25. ( 1 ) Subject to subsection ( 2 ) .  the pros- 
ecution shall not adduce evidence of a trait 
of an accused's character for the sole purpose 
of proving that the accused acted in conform- 
ity with that trait. 

( 2 )  Where an accused has adduced evi- 
dence under section 24, the prosecution may, 
on examination-in-chief, cross-examination 
of defence witnesses or rebuttal, adduce evi- 
dence of any trait of the accused's character, 
whether or not the accused has adduced evi- 
dence of that trait. 

(3) The prosecution may adduce evidence 
under subsection ( 2 )  by way of 

(a) expert opinion as to the disposition of 
the accused; 
(b) the general reputation of the accused 
in the community; or 
( c )  any previous finding of guilt or convic- 
tion of the accused of an offence. 



Saving 

Use of evidence 

Evidence as to 
character traits 
of complainant 

Rebuttal 
evidence 

Self-defence 

Application of 
section 25 

N o  evidence of 
sexual conduct 
of complainant 

26. Nothing in section 25 prevents the 
prosecution from adducing evidence of any 
trait of an accused's character 

(a) for any purpose other than proving 
that the accused acted in conformity with 
that trait; or 
(6 )  that is admissible under the rule 
known as the "similar acts" or "similar 
facts" rule. 

27. Evidence adduced under section 24, 
25, 28 or 29 may be considered not only in 
relation to the character traits but also in 
relation to the credibility of an accused or a 
complainant, as the case may be. 

28. An accused may adduce evidence of a 
character trait of the complainant where 

(a) the trait was known to the accused at 
the time the offence is alleged to have been 
committed; or 
(6 )  the evidence would be admissible, if 
the complainant were a party, under the 
rule known as the "similar acts" or "simi- 
lar facts" rule. 

29. (1) Where an accused adduces evi- 
dence under section 28, the prosecution may 
adduce evidence of the character traits of the 
complainant by way of rebuttal, including 
evidence as to the general reputation of the 
complainant in the community if the com- 
plainant is deceased or unfit to testify by 
reason of his physical or mental condition. 

(2) For the purposes of subsection (1) .  
evidence adduced by an accused tending to 
establish self-defence shall be deemed to be 
evidence of a character trait of the complai- 
nant adduced by the accused under 
section 28. 

30. Where an accused has adduced evi- 
dence of a character trait of the complainant. 
or evidence tending to establish self-defence, 
the prosecution may, if the court concludes 
that the accused has thereby put his own 
character in issue, adduce evidence of any 
trait of the accused's character in accordance 
with section 25. 

31. In a criminal proceeding, evidence 
relating to the sexual conduct of the complai- 
nant with a person other than the accused 



shall not be adduced by or on behalf of the 
accused. 

Exceptions 32. Notwithstanding section 3  1 ,  the 
accused may adduce 

( a )  evidence of specific instances of the 
complainant's sexual conduct tending to 
establish the identity of the person who 
had sexual contact with the complainant 
on the occasion set out in the charge, 
where the court is satisfied that the proba- 
tive value of the evidence outweighs its 
prejudicial nature; or 
( b )  evidence tending to rebut evidence of 
the complainant's sexual conduct or 
absence of sexual conduct that was previ- 
ously adduced by the prosecution. 

Notice and 33. Evidence referred to in paragraph 
hearing 32(a) shall not be received unless 

( a )  reasonable notice has been given to 
the prosecutor by or on behalf of the 
accused of his intention to adduce that 
evidence, together with particulars of the 
evidence, and a copy of the notice has been 
filed with the court; and 
( b )  the court, after holding a hearing in 
camera in the absence of the jury, if any, 
is satisfied under that paragraph that the 
evidence may be adduced. 

Complainant 34. ( 1 )  The complainant is not a compel- 
not compellable lable witness for the purposes of a hearing 

referred to in section 33. 
Prohibition ( 2 )  A notice referred to in section 33 and 

the evidence taken, the information given 
and the representations made at a hearing 
referred to in that section shall not be broad- 
cast or published. 

Evidence of 35. ( 1 )  Where an accused is charged with 
possession an offence under. section 3 12 or paragraph 

314( l ) (b)  of the Criminal Code, evidence is 
admissible to show that property other than 
the property that is the subject-matter of the 
proceedings was found in the possession of 
the accused and was stolen within twelve 
months before the proceedings were com- 
menced. 



Evidence of  (2) Where an accused is charged with an 
previous finding 
orguilt or offence under section 3 12 or paragraph 
conviction 3 14( 1 )(b) of the Criminal. Code and evidence 

is adduced that property that is the subject- 
matter of the proceedings was found in his 
possession, evidence is admissible to show 
that the accused, within five years before the 
proceedings were commenced, was found 
guilty or convicted of one or more such 
offences. 

Application (3) Neither subsection (1) nor (2) applies 
where an accused is charged with an addi- 
tional count other than a count in respect of 
theft or in respect of an offence under para- 
graph 306(1)(b), section 3 12 or paragraph 
3 14( l )(b) of the Criminal Code. 

Notice to 36. ( 1 )  Evidence shall not be received 
accused under section 35 unless the proponent gives 

notice in  writing of the proposed evidence to 
the accused at least seven days before the 
commencement of the trial, identifying the 
property and the person from whom it is 
alleged to have been stolen or the offence of 
which the accused was found guilty or con- 
victed, as the case may be. 

Useofevidence (2 )  Evidence received under section 35 
may be considered for the purpose of proving 
that the accused knew that the property that 
is the subject-matter of the proceedings was 
unlawfully obtained. 
(Note - Sections 31 to 36 are for inclusion in 
the federal Act only.) 

Opinion Evidence and Experts 

General rule 37. Subject to this Act, no witness other 
than an expert may give opinion evidence. 

 NO^-expert 38. A witness who is not testifying as an 
opinion 
evidence expert may give opinion evidence where it is 

based on facts perceived by him, and the 
evidence would be helpful either to the wit- 
ness in giving a clear statement or to the trier 
of fact in determining an issue. 



Handwriting 39. Comparison of a disputed handwriting 
comparison with another handwriting may be made by 

witnesses, and such handwritings and the 
evidence of witnesses with respect to them 
may be submitted to the trier of fact as proof 
uf the genuineness or otherwise of the hand- 
writing in dispute. 

Opinion 
evidence on an 
ultimate issue 

Statement of 
expert opinion 

Copy of 
statement to be 
furnished 

Proof by 
affidavit 

Attendance of 
expert 

Costs 

Maximum 
number of 
expert witnesses 

40. A witness may give opinion evidence 
that embraces an ultimate issue to be decid- 
ed by the trier of fact where 

(a) the factual basis for the evidence has 
been established; 
(b) more detailed evidence cannot be 
given by the witness; and 
(c) the evidence would be helpful to the 
trier of fact. 

41. (1)  In a civil proceeding, a statement 
in writing setting out the opinion of an expert 
is admissible without calling the expert as a 
witness or proving his signature if it is a full 
statement of the opinion and the grounds 3f 
the opinion and if it includes the expert's 
name, address, qualifications and experience. 

(2) Except with leave of the court, neither 
a written statement of expert opinion nor the 
expert's testimony as to his opinion shall be 
received by way of a party's evidence in chief 
in a civil proceeding unless, at least ten days 
before the commencement of the trial, a copy 
of the statement has been furnished to every 
party adverse in interest to the proponent. 

(3) The furnishing of a copy of an expert's 
statement may be proved by affidavit. 

42. ( 1 )  Where a written statement of an 
expert is adduced under section 41, any party 
may require the expert to be called as a 
witness. 

(2) Where an expert has been required to 
give evidence under subsection ( l ) ,  and the 
court is of the opinion that it was not reason- 
able to require the expert to testify, the court 
may order the party that required the tes- 
timony of the'expert to pay, as costs, an 
amount the court considers appropriate. 

43. Except with leave of the court, no 
more than seven witnesses may be called by a 



party to give expert opinion evidence in a 
proceeding. 

Court 
appointed 

44. (1) On the application of a party or on 
expert its own motion, the court at any stage of a 

civil proceeding may, if it considers it neces- 
sary for a proper determination of the issues, 
by order appoint an expert to inquire into, 
and submit a report on, any question of fact 
or opinion relevant to a matter in issue. 

Partietoagree (2) The expert shall, wherever possible, be 
appointed and instructed in accordance with 
the agreement of the parties. 

Furtherorden (3)  The court may make any further 
orders it considers necessary to enable the 
expert to carry out his instructions, including 
orders for the examination of any party or 
property, for the making of experiments and 
tests and for the making of further or supple- 
mentary reports. 

Report 45. The report of an expert appointed 
admissible in 
evidence under section 44 is admissible in evidence. 

Production of 46. The expert shall file any report he is 
report ordered to make with the court in the 

manner the court may direct and the appro- 
priate official of the court shall furnish 
copies of the report to the parties. 

Examination of 47. Any party may cross-examine an 
expert expert appointed under section 44 on any 

report made by him and may call another 
expert to give evidence as to any question of 
fact or opinion reported on, but a party shall 
not call more than one other expert except 
with leave of the court. 

Saving 48. Nothing in section 44 prevents a court 
from appointing an expert in a criminal 
proceeding. 



Hearsay 

General Rule 

Hearsay rule 49. ( 1 )  Subject to this or any other Act, 
hearsay is not admissible. 

Exception for (2) Hearsay is admissible if the parties 
consent agree and the court consents to its admission. 
Power of court ( 3 )  A court may create an exception to the 
to create 
exceptions rule in subsection ( 1 )  or paragraph 59(a)  

that is not specifically provided for by this 
Act if the criteria for the exception suf- 
ficiently guarantee the trustworthiness of the 
statement. 

Questionoflaw (4) The question whether the criteria for 
an exception referred to in subsection ( 3 )  
sufficiently guarantee the trustworthiness of 
a statement shall be deemed to be a question 
of law that is subject to appeal. 

Exceptions Where Declarant Available 

Previous 50. Where a declarant has made a stdte- 
identification ment containing an eye-witness identification 

of a person, that statement of identification 
is admissible for all purposes in any proceed- 
ing in which the declarant is called as a 
witness. 

Past recollec- 51. ( 1 )  A record admissible under section 
tion recorded 112 as past recollection recorded is admis- 

sible for all purposes. 
Previous (2) A previous statement of a witness that 
statements is admissible under section 117 or 118 is 

admissible for all purposes if it was made 
under oath or solemn affirmation and the 
witness was subject to cross-examination 
when making it. 
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Exceptions Where Declarant or Testimony 
Unavailable 

52. (1) In a civil proceeding, a declarant 
or his testimony shall be considered to be 
unavailable only if the declarant 

( a )  is deceased or unfit to testify by 
reason of his physical or mental condition; 
(b) cannot with reasonable diligence be 
identified, found, brought before the court 
or examined out of the court's jurisdiction; 
( c )  despite a court order, persists in refus- 
ing to take an oath or to make a solemn 
affirmation as a witness or to testify con- 
cerning the subject-matter of his state- 
ment; or 
( d )  is absent from the hearing and the 
importance of the issue or the added relia- 
bility of his testimony does not justify the 
expense or inconvenience of procuring his 
attendance or deposition. 
(2) Where paragraph (1 ) (d)  applies, the 

court, on application, may order the attend- 
ance of an absent declarant for cross-exami- 
nation at the expense of the applicant. 

(3) In a criminal proceeding, a declarant 
or his testimony shall be considered to be 
unavailable only if the declarant is deceased 
or unfit to testify by reason of his physical or 
mental condition. 

53. In a civil proceeding in which the 
declarant or his testimony is unavailable, a 
statement is admissible to prove the truth of 
the matter asserted if it would have been 
admissible had the declarant made it while 
testifying. 

54. (1) In a criminal proceeding in which 
a declarant or his testimony is unavailable, a 
statement made by him as to the cause and 
circumstances of his death or injuries is ad- 
missible to prove the truth of the matter 
asserted on a charge for his murder or man- 
slaughter, for criminal negligence resulting 
in his death or injuries, for an attempt to 
corn-pit murder or for any other charge aris- 
ing out of the transaction leading to his 
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death or injuries that is joined with the main 
charge. 

(2) A statement is not admissible under 
subsection (1 )  unless the declarant would 
have been a competent witness if called to 
testify at the time he made the statement and 
unless at the time the statement was made 
the declarant had a settled hopeless expecta- 
tion of almost immediate death arising from 
the transaction leading to his death or 
injtlries. 

55. (1) In a criminal proceeding in which 
a declarant or his testimony is unavailable, a 
statement made by him in the course of duty 
is admissible to prove the truth of the matter 
asserted or any collateral matter where the 
declarant had a duty to record or report his 
acts, the statement was made at or about the 
time the duty was performed, the declarant 
made the statement without motive to mis- 
represent and the statement was not made in 
anticipation of imminent litigation. 

(2) Notes or other records made by a 
police officer performing a public duty shall 
not be excluded under subsection (1 )  by 
reason only that they were made in anticipa- 
tion of imminent litigation. 

56. In a criminal proceeding in which a 
declarant or his testimony is unavailable, a 
statement made by him that concerns a ques- 
tion of his family history, including relation- 
ship by blood, marriage or adoption, is ad- 
missible to prove the truth of the matter 
asserted where the statement was made 
before the commencement of any actual or 
legal controversy involving the matter and, 
according to evidence from a source other 
than the declarant himself, the declarant is a 
member of the family in question. 

57. In a criminal proceeding in which a 
declarant or his testimony is unavailable, a 
statement made by him that concerns the 
contents or proposed contents of a testamen- 
tary document made by him is admissible to 
prove the truth of the matter asserted where 
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the testamentary document has been lost or 
destroyed. 

58. (1)  In a criminal proceeding in which 
a declarant or his testimony is unavailable, a 
statement made by him that asserts a matter 
against his pecuniary, proprietary or penal 
interest is admissible to prove the truth of the 
matter asserted and any collateral matter 
where the statement viewed in its entirety 
was to the declarant's immediate prejudice at 
the time. it was made and the declarant, 
when making the statement, had personal 
knowledge of the matter asserted and knew it 
to be against his interest. 

(2) The court may exclude a statement 
offered in evidence under subsection (1) as a 
statement against the penal interest of the 
declarant where there is no other evidence 
tending to implicate the declarant in the 
matter asserted or there is evidence tending 
to establish collusion between an accused and 
the declarant in the making of the statement. 

59. A statement is not admissible under 
sections 53 to 58 where 

(a) it is tendered by a witness other than 
one who has firsthand knowledge that the 
declarant made the statement; or 
(b) the unavailability of the declarant or 
his testimony was brought about by the 
proponent of the statement for the purpose 
of preventing the declarant from attending 
or testifying. 

Exceptions Where Availability of Declarant 
or Testimony is Immaterial 

60. A statement is admissible against a 
party to prove the truth of the matter assert- 
ed if he made it in his personal capacity, if he 
expressly adopted it or it is reasonable to 
infer that he adopted it, or if it was made by 
a person he authorized to make a statement 
concerning the matter. 

61. (1) A statement made by a co-cons- 
pirator of a party in furtherance of a conspir- 



acy is admissible against the party to prove 
the truth of the matter asserted if it is estab- 
lished by evidence from a source other than 
the declarant that the party was a party to 
the conspiracy. 

Statement by (2) A statement by a person engaged with 
person engaged 
in common a party in a common unlawful purpose, made 
unlawful in furtherance of that purpose, is admissible 
purpose against the party to prove the truth of the 

matter asserted if it is established by evi- 
dence from a source other than the declarant 
that the party was engaged in that common 
unlawful purpose. 

Statement 
made in 

62. In a civil proceeding, a statement 
representalive made by a trustee, executor or administrator 
capacily of an estate or any other person in a repre- 

sentative capacity is admissible against the 
declarant and the party represented to prove 
the truth of the matter asserted without 
having to establish that the declarant made 
the statement as part of the exercise of his 
representative capacity. 
(Note - Each jurisdiction may consider 
whether to include a next friend, guardian ad 
litem. tutor or curator in this provision.) 

Rulerespecting 63. The rule whereby a statement is ad- 
privily 
abrogated missible against a party if made by a person 

in privity with the party in estate or interest 
or by blood relationship is abrogated. 

Stalemen1 of 64. (1)  Subject to subsection (2), in a civil 
agent or 
empIoyee or criminal proceeding, a statement by an 

agent or employee of a party, made during 
the existence and concerning a matter within 
the scope of the agency or employment is 
admissible against the party to prove the 
truth of the matter asserted. 

Procecdingsby (2) In a criminal proceeding by way of 
way of 
indiclmLnl indictment, a statement by an agent or 

employee of an accused concerning a matter 
within the scope of the agency or employ- 
ment is admissible against the accused to 
prove the truth of the matter asserted if the 
agent or employee exercised managerial au- 
thority at the time the statement was made 



and it related to a matter within the scope of 
that authority. 

Directingmind (3)  In a criminal proceeding, where a 
of corporation party is a corporation, a statement by a 

person who was a directing mind of the 
corporation at the time the statement was 
made is admissible against the corporation. 
(Note - Subsections (2) and (3) are for 
inclusion in the federal Act only.) 

Other 65. (1) The following statements are ad- 
exceptions missible to prove the truth of the matter 

asserted: 
(a )  a statement contained in a marriage, 
baptismal or similar certificate purporting 
to be made at or about the time of the act 
certified, by a person authorized by law or 
custom to perform the act; 
(b) a statement contained in a family 
Bible or similar family record concerning a 
member of the family; 
(c) a statement of reputation as to family 
history, including reputation as to the age, 
date of birth, place of birth, legitimacy or 
relationship of a member of the family; 
(d) a statement contained in a formally 
executed document purporting to be pro- 
duced from proper custody and executed 
twenty years or more before the time it is 
tendered in evidence; 
(e) a statement concerning the reputed 
existence of a public or general right, 
made before the commencement of any 
actual or legal controversy over the matter 
asserted and, in the case of a general right, 
made by a declarant having competent 
knowledge of the matter asserted; 
Cf) a statement as to the physical condi- 
tion of the declarant at the time the state- 
ment was made, including a statement as 
to the duration but not as to the cause of 
that condition; 
(g)  a statement, made prior to the occur- 
rence of a fact in issue, as to the state of 
mind or emotion of the declarant at the 
time the statement was made; 
(h)  a spontaneous statement made in 
direct reaction to a startling event per- 
ceived or apprehended by the declarant; 



(i) a statement describing or explaining 
an event observed or an act performed by 
the declarant, made spontaneously at the 
time the event or act occurred; 
0) a statement of reputation that may be 
adduced under this Act; and 
(k) a statement contained in a business 
record within the meaning of section 152. 

Self-serving 
statements 

(2) Where a statement referred to in para- 
graph (l)(i)  is a self-serving statement made 
by an accused, it shall be received in evi- 
dence on behalf of the accused only if he 
testifies, and he shall not adduce it by way of 
cross-examination. 

Statements of Accused 

Interpretation 66. In this section and sections 67 to 73, 
"person in "person in authority" means a person having 
authority" authority over the accused in relation to a 

criminal proceeding or a person whom the 
accused could reasonably have believed 
had that authority; 

"voluntary" "~~Iunfary" ,  in relation to a statement, 
means that the statement was not obtained 
by fear of prejudice or hope of advantage 
exercised or held out by a person in 
authority. 

Statements of 67. A statement, other than one to which 
accused paragraph 65(1)(f), (g), (h) or (i) applies, 

that is made by an accused to a person in 
authority is not admissible at the instance of 
the prosecution at a trial or preliminary 
inquiry unless the prosecution, in a voir dire, 
satisfies the court on a balance of probabili- 
ties that the statement was voluntary. 

Noquestionas 68. In a voir dire held under section 67, 
to truth the accused shall not be questioned as to the 

truth of his statement by the court or any 
adverse party. 



Statutory 69. Statutory compulsion of a statement 
compulsion 
irrelevant shall not be considered in the determination 

of whether the statement was voluntary. 

contents may 70. In determining whether a statement 
k considered was voluntary, the court may consider the 

contents of the statement. 

Admissionthat 71. The accused may make an admission 
statement was 
voluntary that his statement was voluntary for the 

purpose of dispensing with a voir dire. 

Where 
statement not 

72. (1) A statement otherwise admissible 
receivable under section 67 shall not be received in 

evidence where the physical or mental condi- 
tion of the accused when he made the state- 
ment was such that it should not be con- 
sidered to be his statement. 

Burdenof proof (2) The prosecution is not required to 
establish that a statement referred to in sub- 
section (1) should be considered to be that of 
the accused unless the accused has dis- 
charged an evidential burden within the 
meaning of section 7 with respect to his 
physical or mental condition when he made 
the statement. 

Whereaccused 73. Where an accused in making a state- 
unaware ment was unaware that he was dealing with 

a person in authority, the statement shall be 
treated as having been made to a person 
other than a person in authority. 

Preliminary 74. Where a statement is admitted in evi- 
inquiry dence at a preliminary inquiry, the evidence 

adduced by the prosecution at the voir dire 
shall, without further proof, form part of the 
evidence in the preliminary inquiry. 

Confirmation 75. A statement ruled inadmissible under 
by real evidence section 67 is not rendered admissible in 

whole or in part by the subsequent finding of 
confirmatory real evidence within the mean- 
ing of section 160, but evidence is admissible 
to show that the real evidence was found as a 
result of the statement or that the accused 
knew of the nature, location or condition of 
the real evidence. 



Credibility of Declarant 

Challenging 
credibility 

76. (1) The party against whom hearsay is 
admitted in evidence may call the declarant 
as a witness and with leave of the court may 
examine him as if he were an adverse 
witness. 

Where 
declarant 

(2) Where the declarant is unavailable, his 
unavailable credibility may be challenged in the same 

manner as if he were a witness, and it may 
be supported by any evidence that would 
have been admissible for that purpose if the 
declarant had testified as a witness. 

Previous Court Proceedings 

General rule 77. Subject to this Act and the rules 
respecting the enforcement of judgments, the 
finding of another court is not admissible for 
the purpose of proving a fact in issue. 

Interpretation 78. In sections 79  to 82, 
"conviction" "conviction" includes a conviction in respect 

of which a pardon other than a free pardon 
was granted by law; 

"findingof "finding of guilt" includes a finding of guilt 
guilt" of an offence, and a plea of guilty to an 

offence, made by or before a court that 
makes an order directing that the accused 
be discharged for the offence absolutely or 
on the conditions prescribed in a probation 
order; 

‘hoffencew "offence" includes a contravention in respect 
of which a court martial is held pursuant 
to the National Defence Act. 

Application 79. Sections 80 to 82 do not apply to a 
finding of guilt or conviction or to a finding 
of adultery while there is a right of appeal 
from it. 

Admissibility in 80. (1) Where a court has found a person 
civil proceeding guilty or convicted him of an offence, or in a 

matrimonial proceeding has found him to 
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have committed adultery, and the commis- 
sion of the offence or adultery is relevant to a 
matter in issue in a civil proceeding, evidence 
of the finding or conviction is admissible in 
the civil proceeding for the purpose of prov- 
ing that the offence or adultery was commit- 
ted by that person, whether or not he is a 
party to the civil proceeding. 

(2) In a civil proceeding for libel or slan- 
der in which the commission of an offence or 
adultery is relevant to a fact in issue, proof 
that a person was found guilty or convicted 
of the offence or found to have committed 
adultery is conclusive proof that he commit- 
ted the offence or adultery. 

81. (1) Where an accused is charged with 
possession of any property obtained by the 
commission of an offence, evidence of the 
finding of guilt or conviction of another 
person of theft of the property is admissible 
against the accused and in the absence of 
evidence to the contrary is proof that the 
property was stolen. 

(2) Where an accused is charged with 
being an accessory after the fact to the com- 
mission of an offence, evidence of the finding 
of guilt or conviction of another person of the 
offence is admissible against the accused and 
in the absence of evidence to the contrary is 
proof that the offence was committed. 

82. ( 1 )  On proof of the identity of a 
person as the offender and subject to any 
notice required under section 139, a convic- 
tion or a finding of guilt or adultery may be 
proved by 

(a)  a memorandum, minute or other 
record of the conviction or the finding of 
guilt or adultery; or 
(b) a certificate containing the substance 
and effect only, omitting the formal part, 
of the charge and the conviction or finding 
of guilt. 
(2) Where a certificate or record referred 

to in subsection (1) purports to be signed by 
the judge or an appropriate clerk or officer of 
the court, it is proof, in the absence of evi- 
dence to the contrary, of the facts it asserts 
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without proof of the signature or official 
character of the person appearing to have 
signed it. 

Alibi Evidence 

83. In sections 84 to 88, "alibi evidence" 
means evidence tending to establish that an 
accused is not guilty of an offence with 
which he is charged on the ground that he 
was not present at the place where the 
offence is alleged to have been committed at 
the time it is alleged to have been committed. 

84. (1) An accused shall, at the first 
reasonable opportunity, give notice of alibi 
evidence in writing to the prosecutor or a law 
enforcement officer or authority acting in 
relation to the accused, indicating the where- 
abouts of the accused at the time the offence 
is alleged to have been committed and the 
names and addresses of the witnesses in sup- 
port of the alibi. 

(2) Where changes occur in the names or 
addresses of the witnesses mentioned in a 
notice under subsection (1) or new witnesses 
are found, the accused shall, at  the first 
reasonable opportunity, give further notice to 
any person to whom notice was originally 
given. 

85. Where the prosecutor receives notice 
under section 84, he shall provide a copy of 
the notice to any co-accused and, after the 
alibi has been investigated, he shall, at  the 
first reasonable opportunity, give notice in 
writing of the results of the investigation to 
the accused and any co-accused. 

86. Where a party fails to comply with 
section 84 or 85, the court and any party 
adverse in interest may comment on the 
weight to be given to the evidence of that 
party in relation to the alibi. 

87. In determining when the first reason- 
able opportunity occurred for the purposes of 
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section 84 or 85, the court shall consider all 
the circumstances and, in particular, with 
respect to an accused, shall consider when 
the accused became aware of the time and 
place of the alleged offence and when he 
retained or was provided with counsel. 

88. (1) In a criminal proceeding by way of 
indictment in which a preliminary inquiry is 
held, where the accused has not complied 
with section 84 and has failed to give notice 
of alibi evidence within seven days after 
being committed for trial, alibi evidence is 
not admissible on his behalf at the trial 
without the consent of the prosecution unless 
the court for cause shown orders otherwise 
and, on committing the accused for trial, the 
court shall warn him accordingly. 

(2) Where alibi evidence is received under 
subsection (I) ,  a comment in respect of that 
evidence may be made under the conditions 
and in the manner provided by section 86. 
(Note - This section is for inclusion in the 
federal Act only.) 

PART IV 

KINDS OF EVIDENCE 

Testimony 

Competence and Compellability 

89. Subject to this Act and any other law, 
every person is competent and compellable to 
testify in a proceeding. 

90. ( I )  The person presiding at a proceed- 
ing is not a competerit witness in that 
proceeding. 

(2) A juror sworn and empanelled for a 
proceeding who is called as a witness in that 
proceeding, other than on a voir dire to 
determine whether the jury is properly dis- 
charging its duties or whether there has been 
interference with the jury, cannot continue as 
a juror in that proceeding. 



ACCUSC~ 91. (1) An accused is not a competent 
witness for the prosecution in a proceeding 
against him. 

Personsjointly (2) A person who is jointly tried for an 
tried offence with any other person is a competent 

but not a compellable witness for that other 
person. 

spouse 92. ( 1 )  The spouse of an accused is a 
competent but not a compellable witness for 
the prosecution. 

Spouses of (2) Where two or more persons are jointly 
persons jointly 
tried tried for an offence, the spouse of any one of 

them is a competent but not a compellable 
witness for any of the others. 

spouse as 93. The spouse of an accused is a com- 
witness for petent and compellable witness against the 

accused or any co-accused where the offence 
charged 

(a) is high treason or treason punishable 
by imprisonment for life; 
(b )  is against the person or property of the 
spouse; 
( c )  is against a person under the age of 
fourteen years; or 
(d) is under section 33 or 34 of the Juve- 
nile Delinquents Act or sections 143 to 
146, 148 to 157, 166 to 168, 195, 197,200, 
21 6, 218 to 222, 226, 227, 248 to 250,255 
to 257 or 289 of the Criminal Code or 
paragraph 423(1)(c), 688(a) or 688(b) of 
the Criminal Code or is an attempt to 
commit an offence under section 146 or 
155 of the Criminal Code. 

(Note - Paragraphs (a) and (d) are for inclu- 
sion in the federal Act only.) 

Commenton 94. The court and the prosecution may 
failure to testify comment on the failure of an accused to 

testify on his own behalf but may not com- 
ment on the failure of the spouse of the 
accused to testify. 



Oath or Solemn Affirmation 

Oath or solemn 95. Every witness shall be required, before 
affirmation giving evidence, to identify himself and to 

take an oath or rnake a solemn affirmation in 
the form and manner provided by the law 
that governs the proceeding. 

Witness whose 
capacity is in 
question 

96. (1) Where: a proposed witness is a 
person of seven or more but under fourteen 
years of age or is a person whose mental 
capacity is challenged, the court, before per- 
mitting that person to give evidence, shall 
conduct an inquiry to determine whether, in 
its opinion, that person understands the 
nature of an oath or a solemn affirmation 
and is sufficiently intelligent to justify the 
reception of his evidence. 

Burdenasto (2) A party who challenges the mental 
capacity of 
witness capacity of a proposed witness of fourteen or 

more years of age has the burden of satisfy- 
ing the court that there is a real issue as to 
the capacity of the proposed witness to testi- 
fy under an oath or a solemn affirmation. 

Where witness 97. A person under seven years of age or a 
does not qualify person who cannot give evidence under 

section 96 shall be permitted to give evidence 
on promising to tell the truth if, in the opin- 
ion of the court after it has conducted an 
inquiry, that person understands that he 
should tell the truth and is sufficiently intel- 
ligent to justify the reception of his evidence. 

Evidence to be 98. An accused shall not testify or make a 
under oath or 
solemn statement at a trial or preliminary inquiry 
amrmation without taking an oath, making a sclemn 

affirmation or promising to tell the truth 
under section 97, as the case may be. 
(Note - The reference to a preliminary inqui- 
ry is for inclusion in the federal Act only.) 



Calling and Questioning Witnesses 

Presenting 99. Subject to the power of the court to 
evidence exercise reasonable control over a proceed- 

ing, to protect witnesses from harassment 
and to avoid prolixity, the parties to a pro- 
ceeding shall determine the manner in which 
they present the evidence and examine 
witnesses. 

Questions by 100. The court may ask a witness any 
court question it considers useful and for that pur- 

pose may recall a witness, and a witness so 
questioned may be cross-examined by an 
adverse party and re-examined by the party 
who called him. 

Court'spower 101. Subject to section 44 and any other 
to call witnesses enactment, the court shall not call a witness 

in a civil proceeding but may do so in a 
criminal proceeding where it appears to the 
court to be in the interests of justice, and any 
witness called by the court may be cross- 
examined by the parties. 

Leading 102. ( 1 )  On examination-in-chief or re- 
questions on . * 

examination- examination, a party shall not ask a witness a 
in-chief or leading question unless 
re-examination 

( a )  the question relates to an introductory 
&.undisputed matter; or 
(b) the court gives leave to ask the ques- 
tion in order to elicit the testimony of the 
witness. 

interpretation (2) A leading question is one that assumes 
the existence of a fact in issue or that sug- 
gests an answer, but a question is not leading 
by reason only that it directs the attention of 
the witness to a subject-matter or is in hypo- 
thetical form. 

Leading 103. ( 1 )  A party may cross-examine any 
questions on 
cross-examina- witness not called by him on all facts in issue 
lion and on all matters substantially relevant to 

the credibility of the witness, and on cross- 
examination may ask the witness leading 
questions. 



Alleged facts (2)  A party shall not allege or assume 
facts on cross-examination unless he is in a 
position to substantiate them. 

Directing (3) Where a party cross-examining a wit- 
attention of 
witness ness intends to contradict the witness on a 

fact in issue, the party shall direct the atten- 
tion of the witness to that fact. 

Power to 
comment or 

(4) Where a party has adduced evidence in 
takeother contravention of subsection (2) or (3), the 
measures court may comment on the weight to be 

given to that evidence and may take any 
other appropriate measure provided by law. 

~ d v e r s c  witness 104. A party calling a witness may con- 
tradict him by other evidence but shall not 
cross-examine him unless the court finds him 
to be an adverse witness, in which case he 
may be cross-examined as if he were a wit- 
ness not called by the party. 

Interpretation 105. An adverse witness is a witness hos- 
tile or contrary in interest to the party calling 
him, but a witness is not adverse by reason 
only that his testimony is unfavourable to the 
party calling him. 

Re-examination 106. A party may re-examine a witness 
called by him on any new matter elicited on 
cross-examination of the witness or to 
explain or clarify any answer gi\ien by the 
witness on cross-examination or any incon- 
sistency between an answer given by the 
witness on cross-examination and an answer 
given by him on examination-in-chief. 

Exclusionof 107. ( I )  The court on its own motion may, 
witness other 
thana party or at the request of a party shall, by order 

exclude from the courtroom any witness who 
has not yet testified, other than-a party to the 
proceeding, in order to prevent the witness 
from hearing the evidence of other witnesses. 

Exception (2) Where the court is satisfied that the 
presence of a witness would materially assist 
in the presentation of the evidence, it may, 
notwithstanding subsection (I ) ,  permit the 
witness to remain in the courtroom, subject 
to any conditions it considers appropriate. 

Whe=witncss (3) In a proceeding before a jury, where a 
not excluded witness has not complied with an exclusion 



order under subsection (1 )  or testifies after 
being permitted to attend under subsection 
(2) ,  the court may comment as to the weight 
to be given to his testimony. 

Whereaccused 108, An accused may call witnesses in any 
confirms earlier 
evidence order he wishes, but where he testifies after 

calling a witness and by his testimony con- 
firms the evidence of the witness, the court 
may comment as to the weight to be given to 
his confirmatory testimony. 

Order not to 109. The court may order any person not 
discuss evidence to discuss evidence given in a proceeding 

with any witness who is to testify in the 
proceeding. 

Refreshing 
memory 

110. ( 1 )  Where a witness is unable to 
recall fully a matter on which he is being 
examined, a party may ask him any question 
or require him to examine or consider any 
writing or object for the purpose of refresh- 
ing his memory, but the court may require 
the party, before doing so, to establish that 
the question, writing or object will tend to 
refresh the memory of the witness rather 
than lead him into mistake or falsehood. 

Rights of ( 2 )  Where any writing or object is used for 
adverse party the purpose of refreshing the memory of a 

witness 
( a )  in court, an adverse party is entitled to 
have it produced, to inspect it and to cross- 
examine the witness on it; or' 
( b )  out of court, the court may order it to 
be produced for inspection and use in 
cross-examination by an adverse party. 

Admissibility 111. Any writing used solely for the pur- 
pose of refreshing the memory of a witness is 
admissible only to challenge or support his 
credibility. 

Past recollec- 112. Where a witness is unable to recall a 
tion recorded recorded matter of which he once had.knowl- 

edge, the record is admissible for all pur- 
poses, in the same manner as his testimony 
would be, if 

( a )  he made or verified the record while 
the matter was fresh in his mind; or 
(b )  it is a transcript of testimony given by 
him on a prior occasion under oqth or 



Examination 
court and 
production 

Introduction 
record 

solemn affirmation when he was subject to 
cross-examination. 

by 113. (1) After examining any record used 
for the purpose of refreshing the memory of 
a witness or admissible under section 112, 
the court shall excise any portion that is 
unrelated to the matters in issue or privileged 
or otherwise not subject to production, order 
production of the remainder and order the 
preservation of the unproduced portions for 
the purposes of any appeal. 

of (2) A record admitted in evidence under 
subsection (1) shall be introduced as an 
exhibit and is evidence of the facts stated in 
it. 

Cross-examina- 
tion on a 
previous 
inconsistent 
statement 

Requirements 
before 
cross-examina- 
tion 

Attention to 
relevant parts 
of statement 

Previous Statements 

114. Where the party calling a witness 
alleges that the witness previously made a 
statement that is inconsistent with his 
present testimony and where, in the opinion 
of the court, the inconsistency is relevant to a 
matter in issue, the party may cross-examine 
the witness on the previous statement with- 
out proof that the witness is adverse. 

115. (1) A party intending to cross-exam- 
ine a witness on a previous inconsistent state- 
ment shall, prior to the cross-examination, 

( a )  furnish the witness with sufficient 
information to enable him reasonably to 
recall the form of the statement and the 
occasion on which it was made and ask 
him whether he made the statement; and 
(b) where the witness was called by that 
party and is not an adverse witness, 
attempt to refresh his memory if the court 
so requires. 
(2) If it is intended to contradict a witness 

by reason of a previous inconsistent state- 
ment, his attention shall be drawn to those 



parts of the statement that are to be used for 
that purpose. 

Statement to 116. (1 ) The prosecution may cross-exam- 
person in 
authority ine an accused on a previous inconsistent 

statement made to a person in authority 
within the meaning of section 66 if it first 
establishes that the statement was voluntary 
within the meaning of that section. 

Determining (2) The question whether a statement 
voluntariness referred to in subsection ( I )  was voluntary 

may be determined in a voir dire held during 
cross-examination of the accused. 

Proof of 117. If, after being questioned, the witness 
statement denies or does not distinctly admit that he 

made a previous inconsistent statement and 
it is relevant to a matter in issue, the propo- 
nent may prove the statement. 

Previous 118. Subject to section 120, a statement 
consistent 
statement made previously by a witness that is con- 

sistent with his present testimony is not ad- 
missible unless his credibility has been chal- 
lenged by means of an express or implied 
allegation of recent fabrication or by means 
of a previous inconsistent statement. 

Production of 119. The court may require the produc- 
statement tion of the whole or any part of a written or 

recorded statement used in cross-examining 
a witness or admitted under section 118. 

Ruleres~ecting 120. (1) Subject to subsection (2), the 
recent 
complaint rule that permits a previous consistent state- 
abrogated ment of a complainant to be admitted in 

evidence as a recent complaint is abrogated. 
Evidence of a (2) In a proceeding for an offence in which 
complaint lack of consent is an essential element, the 

complainant may give evidence of the 
making of a complaint concerning the con- 
duct of the accused, but no evidence may be 
given of the particulars of the complaint 
unless the accused has challenged the credi- 
bility of the complainant on the basis of 
recent fabrication or previous inconsistent 
statement relating to the conduct of the 
accused. 



Direction not (3) The court in a proceeding referred to 
required in subsection (2) is not required to give the 

trier of fact any direction respecting the 
absence of a complaint concerning the con- 
duct of the accused. 
(Note - Section 120 and the reference to it in 
section 118 are for inclusion in the federal 
Act only.) 

uw of 121. Where a previous statement of a wit- 
statemeAi ness is received in evidence, it may be used 

only for the purpose of challenging or sup- 
porting the credibility of the witness, except 
in the following cases where it may be used 
for all purposes: 

(a) where it is adopted by the witness; 
(b) where it was made under oath or 
solemn affirmation and the witness was 
subject to cross-examination; or 
(c) where it is a previous inconsistent 
statement of a party, other than one 
adduced by the prosecution under subsec- 
tion 116(1). 

Credibility of Witnesses 

Reputation 
evidence 

122. Subject to section 27, evidence of 
reputation, whether general or specific, is not 
admissible for the purpose of challenging or 
supporting the credibility of a witness. 

Examination as 123. Subject to section 124, an accused 
to character 
and modeof shall not be cross-examined, solely for the 
life purpose of challenging his credibility, as to 

his character, antecedents, associations, 
mode of life or participation in crimes, 
except where it is directly relevant to proving 
the falsity of the accused's evidence. 

No cross- 
examination on 

124. (1) An accused shall not be ques- 
previous record tioned by the court or any adverse party as to 

whether he has been found guilty or convict- 
ed of an offence other than an offence with 
which he is charged unless 

(a) the evidence to be adduced by means 
of the question is otherwise admissible to 



show that the accused is guilty of the 
offence with which he is charged; or 
(6) the accused has given evidence against 
a co-accused. 

Except~on (2) Notwithstanding subsection ( I ) ,  the 
accused may be cross-examined as to wheth- 
er he has been found guilty or convicted of 
perjury or giving contradictory evidence in a 
judicial proceeding or as to whether, at any 
time within seven years prior to the date of 
the diesent charge against him, he has been 
found guilty or convicted of an offence 
involving an element of fraud. 

Nocorrobora- 125. ( 1  ) Subject to subsection (2), no cor- 
tion or warning roboration of evidence is required and no 

warning concerning the danger of acting on 
uncorroborated evidence shall be given in 
any proceeding. 

Caution (2) The court shall instruct the trier of 
required fact on the special need for caution in any 

case in which it considers that an instruction 
is necessary, and shall in every case give the 
instruction with respect to 
(a) the evidence of a witness who has 
testified without taking an oath or making 
a solemn affirmation; 
( 6 )  the evidence of a witness who, in the 
opinion of the court, would be an accom- 
plice of the accused if the accused were 
guilty of the offence charged; 
(c) the evidence of a witness who has been 
convicted of perjury; or 
(d) a charge of treason, high treason or 
perjury where the incriminating evidence 
is that of only one witness. 

(Note - Paragraph (d) is for inclusion in the 
federal Act only.) 

Interpreters and Translators 

Evidence of 126. A witness who is unable to speak 
mute may give his evidence in any manner in 

which he can make it intelligible. 



Provision of 
inlerpreter or 
translator 

Oath or solemn 
affirmation 

Verifying 
translation 
prepared out o f  
court 

Copy to be 
provided 

Attendance of 
translator 

Where 
translator not 
made available 

Costs 

127. (1) Where it appears to the court 
that a witness does not understand or speak 
the language in which a proceeding is con- 
ducted or does not understand the language 
of any document to be used in the proceed- 
ing, an interpreter or a translator shall be 
provided. 

(2) Where the court is satisfied as to the 
qualifications of a person who is to serve as 
an interpreter or a translator in a proceeding, 
that person shall take an oath or make a 
solemn affirmation to give a true interpreta- 
tion or translation of the evidence. 

128. (1) Except where the parties agree 
otherwise, a translation prepared out of court 
shall not be received in evidence without 
calling the translator as a witness unless it is 
accompanied by the document translated and 
an affidavit or a statutory declaration of the 
translator setting out his qualifications as a 
translator and verifying that the translation 
is a true translation. 

(2) Except with leave of the court, no 
translation shall be received in evidence 
under subsection (1) unless the proponent 
has provided each party adverse in interest 
with a copy of the translation, in a civil 
proceeding at least ten days, or in a criminal 
proceeding at least seven days, before the 
commencement of the hearing in which the 
translation is to be used. 

129. (1) Where a party tenders in evi- 
dence a translation verified by affidavit or 
statutory declaration of the translator, any 
other party may require the attendance of 
the translator for the purposes of cross- 
examination. 

(2) Where the translator is not made 
available for cross-examination, the court 
may refuse to admit the translation if it is 
satisfied that in the circumstances it would 
be practicable for the translator to attend. 

(3) In a civil proceeding, where a transla- 
tor has been required to give evidence under 
subsection (1)  and the court is of the opinion 
that the evidence does not materially add to 
the information in the affidavit or statutory 
declaration of the translator or materially 
clarify the translation, the court may order 



the party who required the attendance of the 
translator to pay, as costs, an amount the 
court considers appropriate. 

Recorded Evidence 

Interpretation 

Interpretation 130. In this section and sections 131 to 
159, 

"duplicate" "duplicate" means a reproduction of the 
original from the same impression as the 
original, or from the same matrix, or by 
means of photography, including enlarge- 
ments and miniatures, or by mechanical or 
electronic re-recording, or by chemical 
reproduction or by other equivalent tech- 
nique that accurately reproduces the 
original; 

"original" "original" means 

( a )  in relation to a record, the record 
itself or any facsimile intended by the 
author of the record to have the same 
effect, 
(b) in relation to a photograph, the 
negative and any print made from it, 
and 
( c )  in relation to stored or processed 
data or information, any printout or 
intelligible output shown to reflect accu- 
rately the data or information; 

"photograph" "photograph" includes a still photograph, 
photographic film or plate, microphoto- 
graphic film, photostatic negative, x-ray 
film and a motion picture. 

Best Evidence Rule 

Best evidence 131. Subject to this Act, the original is 
rule required in order to prove the contents of a 

record. 

Admissibility of 132. A duplicate is admissible to the same duplicates extent as an original unless the court is satis- 



fied that there is reason to doubt the authen- 
ticity of the original or the accuracy of the 
duplicate. 

Admissibility of  133. Where an admissible duplicate 
copies cannot be produced by the exercise of 

reasonable diligence, a copy is admissible in 
order to prove the contents of a record in the 
following cases: 

(a )  the original has been lost or destroyed; 
(b) it is impossible, illegal or impracti- 
cable to produce the original; 
(c) the original is in the possession or 
control of an adverse party who has 
neglected or refused to produce it or is in 
the possession or control of a third person 
who cannot be compelled to produce it; 
(d) the original is a public record or is 
recorded or filed as required by law; 
(e) the original is not closely related to a 
controlling issue; or 
Cf) the copy qualifies as a business record 
within the meaning of section 152. 

Other evidence 134. Where an admissible copy cannot be 
produced by the exercise of reasonable dili- 
gence, other evidence may be given of the 
contents of a record.' 

Voluminous 
records 

135. (1) The contents of a voluminous 
record that cannot conveniently be examined 
in court may be presented in the form of a 
chart, summary or other form that, to the 
satisfaction of the court, is a fair and accu- 
rate presentation of the contents. 

Examination (2) The court may order the original or a 
and copies duplicate of any record referred to in subsec- 

tion (1) to be produced in court or made 
available for examination and copying by 
other parties at a reasonable time and place. 

Written 
explanation 

136. (1) Where a record is in a form that 
requires explanation, a written explanation 
by a qualified person accompanied by an 
affidavit setting forth his qualifications and 
attesting to the accuracy of the explanation 
is admissible in the same manner as the 
original. 



Examinationof (2) A party, with leave of the court, may 
person making 
explanation examine or cross-examine a person who has 

given a written explanation under subsection 
(1) for the purpose of determining the 
admissibility of the explanation or the weight 
to be given to it. 

Testimony, 137. The contents of a record may be 
deposition or 
written proved by the testimony, deposition or writ- 
admission ten admission of the party against whom 

they are offered without accounting for the 
non-production of the original or a duplicate 
or copy. 

Condition of 138. The court shall not receive evidence 
admissibility of the contents of a record other than by way 

of the original or a duplicate where the una- 
vailability of the original or a duplicate is 
attributable to the bad faith of the 
proponent. 

Notice 

Notice and 139. (1) NO record other than a public 
production record to which section 146 applies and no 

exemplification or extract of such a record or 
affidavit relating to such a record shall be 
received in a party's evidence in chief unless 
the party, at least seven days before produc- 
ing it, has given notice of his intention to 
produce it to each other party and has, 
within five days after receiving a notice for 
inspection given by any of those parties, pro- 
duced it for inspection by the party who gave 
the notice. 

Notice and (2) In a civil proceeding, the provisions of 
production in 
civil proceeding subsection ( I )  apply only to a business record 

within the meaning of section 152 or a record 
to which section 82, 147, 149, 150 or 151 
applies. 
(Note - Each jurisdiction may consider 
whether to include reference to sections 147, 
149, 150or 151.) 



Authentication 

Authentication 140. The proponent of a record has the 
burden of establishing its .authenticity and 
that burden is discharged by evidence cap- 
able of supporting a finding that the record is 
what its proponent claims it to be. 

Self-authentica- 141. There is a presumption of authentici- 
tion ty in respect of the following: 

(a )  a record bearing a signature purport- 
ing to be an attestation or execution and 
bearing a seal purporting to be a seal 
mentioned in the Seals Act (Canada) or a 
seal of a province or political subdivision, 
department, ministry, officer or agency of 
Canada or a province; 
(b) a record purporting to bear the signa- 
ture in his official capacity of a person 
who is an officer or employee of any entity 
described in paragraph (a) that has no 
seal, if a public officer having a seal and 
official duties in the same political subdivi- 
sion certifies under seal that the person 
has the official capacity claimed and that 
the signature is genuine; 
(c) a copy of an official record or report 
or entry in it, or of a record authorized by 
law to be recorded or filed in a public 
office, including a compilation of data, 
purporting to be certified as correct by the 
custodian or other person authorized to 
make a certification; 
(d) a publication purporting to be issued 
by any person, body or authority empow- 
ered to issue the publication by or pursu- 
ant to an enactment; 
(e) a formally executed document pur- 
porting to be produced from proper cus- 
tody and executed twenty years or more 
before the time it is tendered in evidence; 
(f) any printed material purporting to be 
a newspaper or periodical; 
(g) any inscription, sign, tag, label or 
other index of origin, ownership or control 
purporting to have been affixed in the 
course of business; 
(h) a document purporting to be attested 
or certified under oath, solemn affirma- 



tion, affidavit or declaration administered, 
taken or received in (Canada) (Province) 
by a person authorized to do so; 
(i) a document purporting to be executed 
in a state other than Canada by a person 
authorized to do so and purporting to bear 
the seal of the appropriate minister of that 
state or his lawful deputy or agent; 
u) a document purporting to be executed 
or attested in his official capacity by a 
person authorized to do so by the laws of a 
state other than Canada, accompanied by 
a certification under section 143. 

Persons 
authorized to 

142. For the purposes of paragraph 
administer 141(h), the following persons are authorized 
oaths, etc. to administer, take or receive oaths, solemn 

affirmations, affidavits or declarations in 
(Canada) (Province) : 

(a)  a judge or the registrar of the 
Supreme Court of Canada, Federal Court 
of Canada or a superior court of the 
province; 
(6) a provincial court judge, provincial 
magistrate, police magistrate, stipendiary 
magistrate or justice of the peace; 
(c) a commissioner for taking affidavits or 
notary public in the province; or 
(d) a commissioned officer of the Canadi- 
an Forces on full-time service. 

Certification 143. An official within the meaning of 
subsection 200(2) may certify the signature 
and official character of the person who exe- 
cuted or attested any document referred to in 



paragraph 141 0) or who certified the signa- 
ture or official character of that person. 

Dispensing with 144. If reasonable opportunity has been 
certification given to all parties to investigate the authen- 

ticity and accuracy of a document described 
in paragraph 1 4 1 0 ,  the court may order 
that the document be treated as presumptive- 
ly authentic without certification, or may 
permit the document to be evidenced by an 
attested summary with or without certifica- 
tion. 

Public Records 

Interpretation 145. in sections 146 to 148, "public 
record" means any Act, ordinance, regula-. 
tion, order in council, proclamation, official 
gazette, journal, treaty or other record issued 
by or under duly constituted legislative or 
executive authority. 

Proof of public 146. The existence and the whole or any 
records of 
Canadaor part of the contents of a public record of 
United Canada or a province or a public record of 
Kingdom the United Kingdom that is applicable in 

Canada may be proved by 
(a) the production of a copy of the 
Canada Gazette or official gazette of a 
province or of any Act of the Parliament 
of Canada or legislature of a province 
purporting to contain a copy of the public 
record, an extract from it or a notice of it, 
or 
(6) the production of a copy of the public 
record or an extract ,from it purporting to 
be 

(i) printed by, for or by the authority of 
the Queen's Printer or other official 
printer for Canada or a province, 
(ii) certified as a true copy or extract 
by the minister or head or deputy minis- 
ter or deputy head of any department or 
ministry of the appropriate government, 
(iii) certified as a true copy or extract 
by the custodian of the original record 
or the public records from which the 
copy or extract purports to be made, or 



(iv) an exemplification of the public 
record under the Great Seal or other 
official seal of the appropriate govern- 
ment. 

Proofof foreign 147. The existence and the whole or any 
public records part of the contents of a public record of any 

state or political division of a state not pro- 
vided for under section 146 may be proved 
by the production of a copy of the public 
record or an extract from it purporting to be 

(a )  printed by, for or by the authority of 
the legislature, government, government 
printer or other official printer of that 
state or political division; 
(b) certified as a true copy or extract by 
the minister or head or deputy minister or 
deputy head of any department or ministry 
of government of that state or political 
division; 
(c) certified as a true copy or extract by 
the custodian of the original record or the 
public records from which the copy or 
extract purports to be made; or 
(d )  an exemplification of the public 
record under the Great Seal or other offi- 
cial seal of that state or political division. 

Matters not 148. Where any copy or extract of a 
subject to proof public record is produced under section 146 

or 147, it is not necessary to prove the signa- 
ture or official character of the person by 
whom it purports to be certified or the au- 
thority or status of the legislature, govern- 
ment, printer or custodian by whom it pur- 
ports to be authorized, made, printed or kept. 

Court Records 

Evidence of 
court proceed- 

149. (1) Evidence of any  proceeding or 
ingorrecord record of, in or before any court in or out of 

Canada or before any coroner in any prov- 



ince of Canada may be given by the produc- 
tion of an exemplification or a certified copy 
of the proceeding or record purporting to be 
under the seal of the court or under the hand 
and seal of the presiding officer of the court 
or coroner, as the case may be, without proof 
of the authenticity of the seal or of the 
signature or official character of the officer 
or coroner. 

Wherenoseal ( 2 )  A certified copy of a proceeding or 
record may be produced under subsection (1) 
without a seal where the court or person 
whose seal would otherwise be required certi- 
fies that there is no seal. 

Other Public Records 

By-laws, 
regulations, 

150. (1) Where the original of any by-law, 
rules, etc. regulation, rule, proceeding or other record 

referred to in subsection (2) is admissible, a 
copy or an extract or exemplification of the 
original, purporting to be certified under the 
hand of the appropriate presiding officer, 
clerk or secretary and under the appropriate 
seal, is admissible without any proof of the 
authenticity of the seal or of the signature or 
official character of the person purporting to 
have made the certification. 

Application (2)  Subsection (1) applies in respect of 
any by-law, regulation, rule, proceeding or 
other record of 

(a )  a municipal or other corporation 
created by charter or by or under an 
enactment of Canada or a province; or 
( b )  a tribunal, body or person having 
power to compel the production of 
evidence. 

Where noseal (3) A copy or an extract of an original is 
admissible under subsection (1) without a 
seal where the tribunal, body or person 
whose seal would otherwise be required certi- 
fies that there is no seal. 

Notarial acts in 151. A record, purporting to be a copy of 
Quebec any notarial act or instrument certified by a 

Quebec notary as a true copy of an original 
in his possession, is admissible and has the 



Interpretation 

"business" 

"business 
record" 

"financial 
institution" 

Business 
records 

Parts of record 

same effect as the original would have if 
produced and proved, but that evidence may 
be rebutted by evidence impugning the 
accuracy of the copy or the authenticity of 
the original or its validity as a notarial act 
under Quebec law. 

Business and Government Records 

152. In this section and sections 153 to 
158, 
''business" means any business, profession, 

trade, calling, manufacture or undertaking 
of any kind carried on in Canada or else- 
where whether for profit or otherwise, 
including any activity or operation carried 
on or performed in Canada or elsewhere 
by any government or any department, 
ministry, branch, board, commission or 
agency of any government or any court or 
other tribunal or any other body or author- 
ity performing a function of government; 

"business record" means a record made in 
the usual and ordinary course of business; 

"financial institution" means the Bank of 
Canada, the Federal Business Develop- 
ment Bank and any institution incorpo- 
rated or established in Canada that 
accepts deposits of money from its mem- 
bers or the public and includes any branch, 
agency or office of any such Bank or 
institution. 

153. ( 1 )  A business record is admissible 
whether or not any statement contained in it 
is hearsay or a statement of opinion, subject, 
in the case of opinion, to proof that the 
opinion was given in the usual and ordinary 
course of business. 

(2) Where part of a business reccrd is 
produced in a proceeding, the court, after 
examining the record, may direct that other 
parts of it be produced. 



Inference from 154. (1) Where a business record does not 
absence of 
information contain information in respect of a matter 

the occurrence or existence of which might 
reasonably be expected to be recorded in the 
record if the matter occurred or existed, the 
court may admit the record in evidence for 
the purpose of establishing the absence of 
that information and the trier of fact may 
draw the inference that the matter did not 
occur or exist. 

Financial (2) In the case of a business record kept by 
institutions and a financial institution or by any government 
records or any department, branch, board, commis- 

sion or agency of any government under the 
authority of an enactment of the (Parliament 
of Canada) (Legislature or National 
Assembly), an affidavit of the custodian of 
the record or other qualified witness stating 
that after a careful search he is unable to 
locate the information is admissible and, in 
the absence of evidence to the contrary, is 
proof that the matter referred to in subsec- 
tion (1) did not occur or exist. 

Examinationof 155. (1) For the purpose of determining 
record whether a business record may be admitted 

in evidence under this Act, or for the purpose 
of determining the probative value of a busi- 
ness record admitted in evidence under this 
Act, the court may examine the business 
record, receive evidence orally or by affida- 
vit, including evidence as to the circum- 
stances in which the information contained 
in the record was written, recorded, stored or 
reproduced, and draw any reasonable infer- 
ence from the form.or content of the record. 

Evidence (2) Where evidence respecting the authen- 
respecting 
record ticity or accuracy of a business record is to 

be given, the court shall require the evidence 
of the custodian of the record or other quali- 
fied witness to be given orally or by affidavit. 

Affidavit (3) Where evidence under subsection (2) is 
evidence offered by affidavit, it is not necessary to 

prove the signature or official character of 
the affiant if his official character purports 
to be set out in the body of the affidavit. 

Examination on 156. Any person who has or may reason- 
record ably be expected to have knowledge of the 

making or contents of any business record or 
duplicate or copy of it produced or received 



in evidence may, with leave of the court, be 
examined or cross-examined by any party. 

Business 
records of 

157. (1) A business record of a financial 
financial institution is, in the absence of evidence to 
institutions the contrary, proof of any matter, transac- 

tion or account contained in the record. 
Compellability (2) Unless the court for special cause 

orders otherwise, a financial institution or its 
officer is not compellable, in any proceeding 
to which the institution is not a party, to 
produce any of its business records or to 
appear as a witness concerning any matter, 
transaction or account contained in its busi- 
ness records. 

Notice 

inspectionand 158. ( 1 )  On application by a party to a 
copies proceeding, the court may allow the party to 

examine and copy any business record of a 
financial institution for the purposes of the 
proceeding. 

(2) Notice of an application under subsec- 
tion (1) shall be given to any person to whom 
the business record to be examined or copied 
relates at least two days before the hearing 
of the application and, where the court is 
satisfied that personal notice is not possible, 
the notice may be given by addressing it to 
the appropriate financial institution. 

Probative Force of Records 

Where 
probative force 

159. Where an enactment other than this 
not indicated Act provides that a record is evidence of a 

fact without anything in the context to indi- 
cate the probative force of that evidence, the 
record is proof of the fact in the absence of 
evidence to the contrary in any proceeding to 
which this Act applies. 
(Note - Each jurisdiction may consider 
whether to include this provision.) 



Real Evidence 

General rule 160. (1) The trier of fact may draw all 
reasonable inferences from real evidence. 

lnterpretalion (2) In this section, "real evidence" means 
evidence that conveys a firsthand sense 
impression to the trier of fact, such as a 
physical object or a site, the demeanour or 
physical condition of a person or a visual or 
auditory presentation, but does not include 
testimony, admissible hearsay or a record 
offered in lieu of testimony. 

PART V 

STATUTORY PRIVILEGES 

Protection Against Use of Previous 
Testimony 

No right to 
withhold 
answer 

Protection 
against use of 
answer 

Corporations 
not protected 

Single claim 
sufficient 

161. (1) A witness shall not be excused 
from answering a question on the ground 
that the answer may tend to criminate him 
or establish his liability to a civil proceeding 
at the instance of the Crown or any person. 

(2) If at the tinie a witness is asked a 
question, he claims protection under this Act 
or an Act of the (Legislature or National 
Assembly) (Parliament of Canada) in any 
proceeding before a court, tribunal, body or 
person having power to compel his testimony, 
the answer shall not be receivable in evidence 
or used against him for any purpose in any 
subsequent proceeding, other than a subse- 
quent proceeding in the same cause or a 
prosecution for perjury, or giving contradic- 
tory evidence, in that cause or in any other 
proceeding. 

162. (1) The protection provided by sub- 
section 161 (2) applies only to natural persons 
and does not prevent the reception or use of 
evidence against a corporation. 

(2) Where a witness claims the protection 
provided by subsection 161 (2) with respect 
to any answer, that protection applies with 



Exception for 
previous 
inconsislenr 
statement 

Pr~vilege 
respecting 
records 
abrogated 

Interpretation 

"Attorney 
General" 

"Cabinet" 

"confidence of 
Cabinet" 

"court" 

"government 
privilege" 

respect to all subsequent answers of that 
witness without the necessity of making a 
further claim for protection. 

163. Notwithstanding section 16 1, a state- 
ment made previously by a witness that is 
relevant to a fact in issue and is inconsistent 
in a material particular with his present tes- 
timony may be received in evidence for the 
sole purpose of challenging his credibility. 

164. Subject to any other Act, any privi- 
lege whereby a witness may refuse to pro- 
duce a record on grounds that its production 
would tend to criminate him or establish his 
liability to a civil proceeding at the instance 
of the Crown or any person is abrogated. 

Government Privilege 

165. In this section and sections 166 to 
175, 
"Attorney General", in relation to a claim of 

government privilege by the Government 
of Canada, means the Attorney General of 
Canada, and in relation to a claim of 
government privilege by the government of 
a province, means the Attorney General of 
the province and includes the lawful 
deputy of either Attorney General if that 
deputy is expressly authorized to act in 
respect of that claim of government 
privilege; 

"Cabinet" means the members of the 
Queen's Privy Council for Canada or the 
Privy Council or Executive Council of a 
province, or the members of a committee 
of that Council, who are Ministers of the 
Crown at the material time; 

"confidence of Cabinet" means a Cabinet 
decision, a discussion in Cabinet, a recom- 
mendation to Cabinet by a member of 
Cabinet and material prepared exclusively 
for the purpose of discussion in Cabinet; 

"court" means any court, tribunal, body or 
person having power to corripel the produc- 
tion of evidence; 

"government privilege" means the right 
under this Act of the Governrnent of 



"high policy" 

Notice to 
Attorney 
General 

Notice by court 

Claiming 
privilege 

Matters to be 
specified in 
cerlification 

Canada or the government of a province to 
refuse production or disclosure of informa- 
tion on grounds of high policy or any other 
ground of public interest; 

"high policy", in relation to a claim of gov- 
ernment privilege, means any of the fol- 
lowing grounds: 

(a )  international relations, 
(6 )  national defence or security, 
(c) a confidence of Cabinet, or 
(d) subject to section 119, a confiden- 
tial communication, made by or to a law 
enforcement officer or authority, relat- 
ing to the investigation or prosecution of 
an offence. 

166. ( 1 )  Where a claim of government 
privilege arises in a proceeding in which the 
Attorney General is not a party, he shall be 
given notice as soon as possible by the party 
seeking to establish the claim or, in default 
of that notice, by the court. 

(2) Where a claim of government privilege 
has not arisen in a proceeding but there is a 
real possibility that production or disclosure 
of information in that proceeding would be 
contrary to the public interest, the court, in 
the absence of notice by a party, shall give 
notice to the appropriate Attorney General 
in order that he may determine whether to 
claim government privilege. 

167. ( 1 )  To claim government privilege, 
the Attorney General shall certify to the 
court, orally or in writing, that he has per- 
sonally examined or heard the information in 
respect of which the privilege is claimed and 
has concluded that production or disclosure 
of the information would be contrary to the 
public interest on grounds of high policy or 
any other ground of public interest. 

(2) Where the Attorney General claims 
government privilege 

(a )  on grounds of high policy, he shall 
specify those grounds; or 
(6 )  on grounds other than high policy, he 
shall specify the public interest that he 
considers would be harmed by production 
or disclosure of the information in question 



and the manner in which that harm would 
occur. 

Decision of 168. (1) On a claim of government privi- 
court lege the court, without examining, hearing or 

inquiring into the information in question, 
shall grant the claim 

(a) where it is based on grounds of high 
policy, if the Attorney General has com- 
plied with section 167; or 
(b) where it is based on grounds other 
than high policy, if the court is satisfied 
that production or disclosure of the infor- 
mation would be contrary to the public 
interest. 

Oppurtunity to (2) Where the court is not satisfied under 
certify further 
particulars paragraph (I)(b) that a claim of government 

privilege should be granted, it shall give the 
Attorney General a reasonable opportunity 
to certify further particulars in support of 
the claim. 

Where further 
particulars not 
certified 

Where further 
particulars 
certified 

Consideration 
in private 

169. ( I  ) Where the Attorney General fails 
to certify further particulars pursuant to sub- 
section 168(2), the court shall order that the 
information in question be produced or dis- 
closed to it for its consideration in private. 

(2) Where the Attorney General certifies 
further particulars pursuant to subsection 
168(2), the court, if satisfied that production 
or disclosure of the information in question 
would be contrary to the public interest, shall 
grant the claim of government privilege, and 
if not so satisfied shall order that the infor- 
mation be produced or disclosed to it for its 
consideration in private. 

(3) Where, after consideration in private 
under subsection (1) or (2), the court con- 
cludes that production or disclosure of the 
information in question would be contrary to 
the public interest, it shall grant the claim of 
government privilege and, if it concludes 
otherwise, it shall reject the claim. 

Factors to be 190. In determining whether the produc- 
considered by 
court tion or disclosure of any- information would 

be contrary to the public interest, the court 
shall consider the following factors: 



Orders of court 

Further or 
other order 

No secondary 
or other 
evidence 

Claims before 
lower courts 

(a )  the reasons given for not disclosing the 
information in respect of which the privi- 
lege is claimed; 
(b) the nature, age and currency of the 
information; 
(c) the nature of the proceeding; 
(d) the necessity for and relevance of the 
information; 
(e) the extent to which and persons by 
whom the information has been circulated 
within and outside the government con- 
cerned; and 
V) the harm to the public interest and to 
the party seeking production or disclosure 
of the information. 

171. Where the court grants or rejects a 
claim of government privilege, it shall make 
an order, subject to any conditions it consid- 
ers appropriate, prohibiting or requiring pro- 
duction or disclosure of the information in 
question. 

172. Where the court makes an order 
granting a claim of government privilege and 
it considers that a party other than the 
Attorney General who made the claim has 
been or may be deprived of material evidence 
by 'reason of the order, it may make any 
further or other order it considers to be 
required in the interests of justice. 

173. Where the court makes an order pro- 
hibiting production or disclosure of informa- 
tion in any proceeding on grounds of govern- 
ment privilege, no secondary or other 
evidence of that information is admissible. 

174. Where government privilege is 
claimed before a court other than a superior 
court, the Attorney General or any party to 
the proceeding may, at any time before the 
claim is determined, require the court to 
refer the claim for determination in accord- 
ance with sections 168 to 173 to 

(a) the trial division or trial court of the 
superior court of the province within which 



the court before which the claim was first 
made exercises its jurisdiction; or 
(6) the Federal Court - Trial Division, 
where the court before which the claim 
was first made is not a court established by 
or under an enactment of a province. 

(Note - Each jurisdiction may specify the 
superior courts included for the purposes of 
this section.) 

Appeals 175. (1) An appeal lies from an order 
under section 17 1 or 172 to 

(a) the court of appeal of a province, from 
an order of a trial division or trial court of 
a superior court of a province; or 
(b) the Federal Court of Appeal, from an 
order of the Federal Court - Trial 
Division. 

Time limit for (2) An appeal under subsection (1) shall 
appeals be taken within ten days after the date of the 

order appealed from or within such further 
time as the court before which the appeal is 
taken considers appropriate in the circum- 
stances. 

Appeals to 
Supreme Court 

(3) Notwithstanding any other Act, 
or Canada (a) an application for leave to appeal to 

the Supreme Court of Canada from a 
judgment pursuant to an appeal under 
subsection ( 1 )  shall be made within ten 
days after the date of the judgment or 
within such further time as the court to 
which the application is made considers 
appropriate in the circumstances; and 
( 6 )  where leave to appeal to the Supreme 
Court of Canada is granted, the appeal 
shall be taken in the manner set out in 
subsection 66(1) of the Supreme Court 
Act but within the time specified by the 
court that grants leave to appeal. 

(Note - Paragraphs 174(h) and 175(l)(b) 
are for inclusion in the federal Act only.) 

Privilege for Psychiatric Assessment 

Psychiatric 176. Any statement communicated by an 
assessment accused to a qualified medical practitioner 
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Presumed 
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Exception in 
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Further 
exception 

during the course of a court-ordered psychia- 
tric observation, examination or assessment 
is privileged and, unless the accused has first 
put his mental condition in issue, no evidence 
of or relating to that statement is admissible 
against the accused in any proceeding before 
a court, tribunal, body or person having 
power to compel the production of evidence, 
other than a hearing to determine the fitness 
of the accused to stand trial or conduct his 
defence. 

Privileges Relating to Marriage 

177. In sections 178 to 184, "spouse" 
means spouse at the time a statement was 
made. 

178. In a proceeding before a court, tri- 
bunal, body or person having power to 
compel the production of evidence, a person 
is entitled to claim a privilege against pro- 
duction or disclosure by himself or his spouse 
of a statement made in confidence by him to 
his spouse. 

179. The privilege under section 178 sub- 
sists for the lifetime of the declarant, not- 
withstanding any subsequent dissolution of 
the marriage. 

190. Unless the court is satisfied other- 
wise, a statement made by a declarant to his 
spouse shall be presumed to have been made 
in confidence. 

181. (1) A claim under section 178 may 
be made by the declarant or his spouse on his 
behalf, whether or not the declarant is a 
party to the proceeding in which the claim is 
made. 

(2) Unless the court is satisfied otherwise, 
the spouse of the declarant shall be presumed 
to be authorized to make a claim under 
section 178 on behalf of the declarant. 

182. (1) No claim under section 178 may 
be made in a civil proceeding between the 
declarant and his spouse. 

(2) A claim under section 178 may be 
denied in a civil proceeding in which the 
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court is satisfied that the denial is necessary 
in order to protect the interests of a child. 

183. No claim under section 178 may be 
made in a criminal proceeding against the 
declarant in respect of 

(a) an offence set out in section 93, 
whether the declarant's spouse is called as 
a witness for the prosecution or defence; or 
(b) an offence against a third person that 
is alleged to have been committed by the 
declarant in the course of committing an 
offence against his own spouse. 

184. The right to claim a privilege under 
section 178 is lost if the declarant or anyone 
with his authority voluntarily produces or 
discloses or consents to the production or 
disclosure of any significant part of the privi- 
leged statement, unless the production or 
disclosure is made in circumstances that give 
rise to a privilege. 

185. No privilege bars evidence 
(a) tending to show that a person did or 
did not have sexual intercourse with his 
spouse at any time before or during their 
marriage; or 
(b) tending to show that a person has or 
has not committed adultery. 

PART VI 

DECISION MAKING POWERS 

186. The trier of fact shall determine 
whether a contract contains an implied term. 

187. In an action for malicious prosecu- 
tion, the trier of fact shall determine whether 
there was reasonable and probable cause for 
instituting the prosecution. 

188. (1) Foreign law shall be determined 
by the court as a question of fact. 

(2) In making a determination under sub- 
section ( I ) ,  the court, except in a civil pro- 
ceeding where the parties agree otherwise, 
shall consider only the evidence adduced by 



qualified expert witnesses, whether legal 
practitioners or not. 

Where foreign (3) Where a foreign law is not proved, it 
law not proved shall, in a civil proceeding, be presumed to be 

identical to the domestic law, but there is no 
such presumption in a criminal proceeding. 

Notice of 
intentiop, to 
produce foreign 
law 

Where notice 
not required 

Meaning of 
words 

189. (1 )  Except where the court orders 
otherwise, a party intending to adduce evi- 
dence of foreign law shall, at  least seven days 
before the commencement of the trial in a 
criminal proceeding or ten days before the 
commencement of the trial in a civil proceed- 
ing, give the opposing party a notice of his 
intention containing a statement of the sub- 
stance of the evidence. 

(2) A notice is not required under subsec- 
tion (1) where 

(a) evidence of foreign law has been 
adduced at the preliminary inquiry; or 
(b) the proceeding is taken under the 
Extradition Act or the Fugitive Offenders 
Act (Canada). 

(Note - This subsection is for inclusion in the 
federal Act only.) 

190. The court shall determine the mean- 
ing of words used in their ordinary sense in 
an instrument or enactment. 

Formal defects 191. In the interests of justice, the court 
may, subject to any conditions it considers 
appropriate, admit evidence despite a failure 
to comply with a required formality or order 
an adjournment where a required formality 
has not been complied with. 

General power 192. Where any provision of this Act per- 
to comment mits, requires or forbids a court to comment 

or instruct the trier of fact on the weight to 
be given to any evidence, the general power 
of the court to comment on the evidence or 
on the credibility of witnesses is affected only 
to the extent necessary to give effect to that 
provision. 



Appeal on 193. In determining whether an erroneous 
admission or 
exclusion of admission or exclusion of evidence resulted in 
evidence at trial a substantial error or miscarriage of justice 

or otherwise justifies an appeal, an appeal 
court shall consider all the circumstances of 
the trial, including whether a timely and 
specific objection to the admission of evi- 
dence was made or whether the substance 
and relevance of the excluded evidence were 
made known to the trier of fact or were 
appajent from the context of the questions 
asked. 

PART VII 

EXAMINING WITNESSES FOR 
OTHER JURISDICTIONS 

Interpretation 194. In sections 195 to 199, 
L*~ourt" "court" means any court, tribunal, body or 

person having power to compel the produc- 
tion of evidence; 

"seniorcourt" "senior court" means a superior court of a 
province, the Federal Court of Canada in 
relation to a matter within its exclusive 
jurisdiction or a judge of any such court. 

(Note - Reference to the Federal Court of 
Canada is for inclusion in the federal Act 
only.) 

Examination of 195. Where a court of competent jurisdic- 
witness out of 
the jurisdiction tion in or out of Canada, for the purpose of a 
of the court proceeding pending before it, authorizes the 

obtaining of the testimony of a witness out of 
its jurisdiction but within the jurisdiction of 
a senior court, an application may be made 
to the senior court for an order under section 
196 for the examination of the witness. 

Order for 
examination 

196. ( 1 )  Where the senior court to which 
an application is made under section 195 is 
satisfied that an order should be made, it 
may order the examination of a witness 
referred to in that section before the person 
appointed in the order and in the manner 
specified in it and may, by the same or a 
subsequent order, command the attendance 
bf the witness and the production of any 



record or thing specified in the order that 
relates to the matter in question. 

Appropriate (2) An order under subsection (1) may 
directions and 
enforcement give all directions relating to the examination 

of the witness as the senior court making the 
order considers appropriate and the order 
may be enforced in the same manner as an 
order of the senior court made in any pro- 
ceeding before it. 

Conduct money 197. Any person ordered to attend for an 
and expenses examination under section 196 is entitled to 

conduct money and payment for expenses 
and loss of time as if he were a witness in a 
trial before the senior court that made the 
order. 

Rightto refuse 198. (1) Subject to subsection (2), a 
answer or 
prd,ion person examined pursuant to an order under 

section 196 has the right 
(a) to refuse to answer any question on 
the ground that the answer may tend to 
criminate him or establish his liability to a 
civil proceeding at the instance of the 
Crown or any person; and 
(6) to refuse to produce any record on the 
ground that he could not be compelled to 
produce it at a trial of the matter in 
question before the senior court that made 
the order. 

Applicable 
provincial law 

(2) Where an examination is ordered 
under section 196 for the purpose of a pro- 
ceeding taking place in another province, the 
examination shall be conducted in accord- 
ance with the law of that other province. 

Rulesofcourt 199. An application for an order under 
section 196 shall be made in accordance with 
the rules relating to those applications that 
are made by the senior court applied to, and 
in the absence of rules to the contrary, a 
commission or order or letters rogatory for 
the examination of a witness, issuing from a 
court of competent jurisdiction in or out of 
Canada, shall be taken as sufficient evidence 
in support of the application. 



PART VIII 

TAKING EVIDENCE IN OTHER 
JURISDICTIONS 

Oaths. etc.. 200. ( 1 )  Any oath, solemn affirmation, 
taken out of the 
jurisdiction affidavit or declaration administered, taken 

or received out of (Canada) (Province) by an 
official mentioned in subsection (2) has the 
same effect as if it had been administered, 
takerr'or received in (Canada) (Province) by 
a person authorized to do so. 

Interpretation (2) For the purposes of subsection ( I ) ,  
"official" means any of the following persons 
exercising functions or having jurisdiction or 
authority in the place where the oath, solemn 
affirmation, affidavit or declaration is 
administered, taken or received: 

( a )  a judge, magistrate or officer of a 
court of justice; 
(b) a commissioner for taking affidavits, 
notary public or other competent authority 
of a similar nature; 
(c) the head of a city, town, village, town- 
ship or other municipality; or 
(d) any officer of Her Majesty's or Cana- 
da's diplomatic, consular or representative 
services, including any high commissioner, 
ambassador, envoy, minister, charge d'af- 
faires, counsellor, secretary, attacht, con- 
sul-general, consul, honorary consul, vice- 
consul, pro-consul, consular agent, perma- 
nent delegate, trade commissioner, assist- 
ant trade commissioner and a person 
acting for any of them. 

Oaths, etc., 201. Any oath, solemn affirmation, 
taken out of the 

by affidavit or declaration administered, taken 
persons or received out of (Canada) (Province) by a 
authorized in 
the juridiction person authorized to do so in (Canada) 

(Province) and in the manner so authorized 
has the same effect as if it had been adminis- 
tered, taken or received by that person in 
(Canada) (Province). 

Document 
admissible in 

202. Any document that purports to be 
evidence signed by a person mentioned in subsection 

200(2) or section 201 and sealed with his 
seal or the seal or stamp of his office, in 
testimony of any oath, solemn affirmation, 



affidavit or declaration administered, taken 
or received by him, is admissible in evidence 
without proof of his signature or official 
character or the authenticity or the seal or 
stamp and without proof that he was exercis- 
ing his functions or had jurisdiction or au- 
thority in the place where the oath, solemn 
affirmation, affidavit or declaration was 
administered, taken or received. 

Lack of oath or 203. Evidence taken in a jurisdiction out- 
solemn 
affirmation side Canada shall not be excluded by reason 

only of the lack of an oath or a solemn 
affirmation if the evidence was taken in con- 
formity with the law of that jurisdiction. 

PART IX 

REPEAL, TRANSITIONAL AND 
COMMENCEMENT 

(Note - The following provisional list of 
amendments affects federal legislation. Each 
jurisdiction will have its own consequential 
provisions.) 

Canada Evidence Act 

R.s.. C. E-10 204. The Canada Evidence Act is 
repealed. 

Criminal Code 

R.s.. C. 34 205. Sections 123, 142, 317, 318, 586 and 
593 and subsections 139(1), 195(3) and 
256(2) of the Criminal Code are repealed. 

206. Section 469 of the said Act is 
repealed and the following substituted 
therefor: 

Evidence of 
accused 

"469. (1 ) When the evidence of the wit- 
nesses called on the part of the prosecution 
has been taken down and, where required 
by this Part, has been read, the justice or 
other appropriate court official shall - ask 
the accused whether he wishes to give 
evidence and shall advise the accused that 
any evidence he gives shall be under oath 
or solemn affirmation and subject to cross- 
examination and that such evidence shall 
be recorded and may be used against him 
at his trial. 



Witnesses for (2) After subsection (1) complied 
accused witK a n d e  evidence of the accused, if 

any, is recorded, the justice shall ask the 
accused if he wishes to call any witnesses. 

Depositions of ( 3 )  The justice shall hear each witness 
witnesses callid by the accused who testifies to any 

matter relevant to the inquiry, and for that 
purpose section 468 applies with such I modifications as the circumstances 
require." 

207. Subsection 638(1) of the said Act is 
amended by striking out the word "or" at the 
end of paragraph ( a )  thereof, by adding the 
word "or" at the end of paragraph ( b )  there- 
of and by adding thereto the following 
paragraph: 

"(c)  to a provincial court judge where 
the proceedings are in the provincial 
court." 

208. All that portion of section 639 of the 
said Act preceding paragraph ( b )  thereof is 
repealed and the following substituted 
therefor: 

Reading "639. Where the evidence of a witness 
evidence of 
witness mentioned in paragraph 637(a) is taken by 

a commissioner appointed under section 
638, it may be read in evidence in the 
proceedings if 

( a )  it is proved by oral evidence or by 
affidavit that the witness is unable to 
attend by reason of death or physical 
disability arising out of illness or some 
other good and sufficient cause," 

209. Section 643 of the said Act is amend- 
ed by striking out the word "or" at the end of 
paragraph ( c )  thereof and by adding thereto, 
immediately after paragraph (d) thereof, the 
following paragraphs: 

"(e) cannot with reasonable diligence 
be identified or found, or 

testifies to a lack of memory of 
his evidence despite an attempt, 
where required by the court, to 
refresh his memory," 



Federal Court Act 

R.S..  c. 10 (2nd 210. Section 4 1 and subsection 53(2) of 
Supp.) the Federal Court Act are repealed. 

Interpretation Act 

R.S.. c. 1-23 21 1. Subsection 24(1) of the Interprera- 
tion Act is repealed. 

Juvenile Delinquents Act 

R.s.. C. 5-3 212. Section 19 of the Juvenile Delin- 
quents Act is repealed. 

Pending Proceedings 

Pending 
proceedings 

213. Proceedings commenced before the 
coming into force of this Act shall be carried 
on until their final conclusion as if this Act 
had not come into fo r~e  unless the parties 
agree that this Act or any of its provisions 
applies. 

Commencement 

Coming into 
force 

214. This Act shall come into force on a 
day to be fixed by proclamation. 
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