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VOLUME 2 

D R A F T  A C T  AND COMMENTARY 

I N T R O D U C T I O N  

1 .  Purpose of R e ~ o r t  and o f  Draf t  Act and Comnentary 

We undertook t o  put  forward proposals fo r  the reform of the 
law o f  Alberta r e l a t i n g  t o  business corporations. We have 
accordingly prepared proposals fo r  a new Alberta Business 
Corporations Act i n  two volumes. I n  the f i r s t  volume, which we 
have e n t i t l e d  "Report" ,  we discuss the p r i n c i p l e s  and p o l i c i e s  
upon which a business corporations s ta tu te  f o r  Alberta should be 
based. I n  the second volume, which we have e n t i t l e d  "Draf t  Act 
and Commentary", we put  forward a d r a f t  Alberta Business 
Corporations Act, together w i t h  comments on many o f  the sections. 
The Comnents sometimes cover some o f  the subject matter o f  the 
Report, but  t h e i r  purpose i s  t o  exp la in  the re la t ionsh ip  o f  
sections o f  the Act t o  each other and t o  the p r i n c i p l e s  and 
p o l i c i e s  discussed i n  the Report; t o  exp la in  departures from the 
Canada Business Corporations Act, and i n  some cases from the 
Alberta Companies Act, and t o  discuss minor po in ts  o f  p r i n c i p l e  
and p o l i c y  which are not dea l t  w i t h  i n  the more general 
discussion i n  the Report. 

I n  the course o f  our Company Law Project we published 16 
Prel iminary Discussion Papers. We also published our Draf t  
Report No. 2 ,  Proposals fo r  a New Business Corporations Law fo r  
Alberta,  and a companion volume containing a proposed Alberta 
Business Corporations Act and comnentary. We issued these 
documents for  the purpose o f  s e t t i n g  f o r t h  our ten ta t i ve  views 
and obta in ing comment and advice upon them. The Report and the 
Draf t  Act and Commentary which we are now issuing cover the same 
subject matter as the e a r l i e r  documents and supersede them. The 
e a r l i e r  documents should therefore be discarded: they w i l l  not 
provide any substant ia l  amount o f  add i t iona l  informat ion for  the 
researcher, and they may we l l  mislead him. 

Each o f  the two volumes, the Report and the Draf t  Act and 
Comnentary, can be read by i t s e l f .  The in terested reader however 
should read both,  e i t h e r  i n  whole or i n  r e l a t i o n  t o  any 
p a r t i c u l a r  subject  o f  special i n t e r e s t .  Because o f  the d i f f e r e n t  
purposes o f  the two documents. the subject matter i s  ordered 
d i f f e r e n t l y  i n  them, but we hope that  the cross-references w i l l  
enable the reader t o  move e a s i l y  from one t o  the o ther .  

2 .  O r ~ a n i z a t i o n  o f  d r a f t  Act 

The d r a f t  Act consists o f  22  Parts and each Part consists o f  
two or more sect ions.  We have appended t o  each sect ion a Note 
g i v i n g  i t s  source. Where appropriate, we have appended t o  each 
sect ion one or more o f  the explanatory Comments re fe r red  t o  
above; except i n  the cases o f  s. 1 and s. 4 4 ( 2 )  (where they 



follow individual definitions), each Comnent appears at the end 
of the section to which i t  refers. 

For reasons which appear, e.g. at page 5 and 6 of our 
Report, we have in the absence of strong reason to the contrary, 
followed the form and content of the CBCA. The first twenty 
Parts of the draft Act, except for Part 15, bear the same names 
and numbers as the corresponding Parts of the CBCA, and, with few 
exceptions, the sections contained in these twenty Parts bear the 
same numbers as the corresponding sections of the CBCA. Parts 21 
(Extra-Provincial Corporations) and 22 (Consequential and 
Comnencement) of the draft Act cover subject-matter which is not 
included in the CBCA. 

We have omitted any counterpart of CBCA Part XV because it 
deals with the qualification of prospectuses, a subject which, 
for reasons given at page 113 of our Report, we think should be 
left to The Securities Act; in order to retain the CBCA numbering 
system and because i t  otherwise seems appropriate we have created 
a new Part 15,  Corporate Re-organizations and Arrangements, which 
includes the counterparts of CBCA ss. 185 and 185 .1 .  We have 
omitted counterparts of a number of CBCA sections; and in order 
to maintain the same numbering system, we have divided existing 
sections in such a way as to maintain continuity, as have the 
Manitoba CA and Saskatchewan BCA. We have also for the same 
purposes occasionally inserted sections with decimal numbers, 
e.g., s. 180 .1 .  We re ard the maintenance of uniform numbering 
of Parts and sect ions abut not subsect ions) as a matter of great 
practical convenience for users of the provincial and federal 
statutes, and we recomnend that both authorities take the steps 
necessary to preserve it. 
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ABBREVIATIONS USED IN COMMENTS 

ACA 

ABC A 

BCCA 

CBCA 

Man. C.A 

OBC A 

SBCA 

Gower 

LEGISLATION 
(References to Amendments not included) 

Alberta Companies Act, R.S.A. 1970 c. 60.  

Proposed Alberta Business Corporations Act. 

British Columbia Company Act, R.S.B.C. 1979 c. 59.  

Canada Business Corporations Act, S.C. 1974-75,  c. 
3 3 

Manitoba Companies Act, S.M. 1976 c. 40.  

Ontario Business Corporations Act, R.S.O. 1970 c. 
53. 

Saskatchewan Business Corporations Act, R.S.S. 
1978 c. 8-10.  

OTHER 

The Principles of Modern Company Law, L.C.B. 
Gower, 3rd ed., 1969. 

Gower, Draft Final Report of The Cmission of Enquiry into 
Ghana Code the Working and Administration of the Present 

Company Law of Ghana. 

Kimber Report A Report of the Attorney General's Comnittee on 
Securities Legislation in Ontario, 1965. 

Lawrence Interim Report of the Select Comnittee on Company 
Report Law, 1967. 

Proposals Proposals for a New Business Corporations Law for 
Canada, Volume I ,  Comntary, Robert W.V. 
Dickerson, John L. Howard, and Leon Getz, 1971. 

Draft CBCA Proposals for a New Business Corporations Law for 
Canada, Volume 11,  Draft Canada Business 
Corporations Act, Robert W.V. Dickerson, John L. 
Howard, and Leon Getz, 1971. 

UCC Uniform Conmercial Code, prepared under the joint 
sponsorship of the National Conference of 
Comnissioners on Uniform State Laws and the 
American Law Institute. 



DRAFT ACT 

PART 1 

INTERPRETATION 

Application 

1 .  In this Act, 

(a) "affairs" means the relationships 
among a corporation, its affiliates 
and the shareholders, directors and 
officers of those bodies corporate 
but does not include the business 
carried on by those bodies 
corporate; 

Comnen t 

"Affairs" is used throughout the draft Act to describe the 
internal affairs of the corporation as distinguished from 
the outside business carried on by the corporation. 

(a.1) "affiliate" means an affiliated 
body corporate within the meaning 
of subsection ( 2 ) ;  

(b) "Alberta company" means a body 
corporate incorporated under or 
continued into Alberta and 
registered under The Companies Act 
but does not include an 
extra-provincial corporation; 

Comnen t 

The definition of "Alberta company" is added as a convenient 
way of referring in the draft Act to companies under the ACA 
and its oredecessors. 

(b.1) "articles" means the original or 
restated articles of incorporation, 
articles of amendment, articles of 
amalgamation, articles of 
continuance, articles of 
reorganization, articles of 
arrangement, articles of 
dissolution and articles of revival 
and includes an amendment to any of 
them : 
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(c) "associate", when used to indicate 
a relationship with any person, 
means 

(i) a body corporate of which that 
person beneficially owns or 
controls, directly or 
indirectly, shares or 
securities currently 
convertible into shares 
carrying more than 10% of the 
voting rights under all 
circumstances or under any 
circumstances that have 
occurred and are continuing, 
or a currently exercisable 
option or right to purchase 
those shares or those 
convertible securities, 

(ii) a partner of that person 
acting on behalf of the 
partnership of which they are 
partners, 

( i i i  ) a trust or estate in which 
that person has a substantial 
interest or in respect of 
which he serves as a trustee 
or in a similar capacity, 

(iv) a spouse of that person, or 

(v) a relative of that person or 
of his spouse if that relative 
has the same residence as that 
person; 

(c.1) "auditor" includes a partnership of 
audi tors; 

(d) "beneficial interest" means an 
interest arising out of the 
beneficial ownership of securities; 

The term "beneficial interest" is used only in section 31 of 
the draft Act, which seems perfectly clear without the 
definition. We have, however, included the definition in 
the interest of uniformity with the CBCA. 

(d.1) "beneficial ownership" includes 
ownership through a trustee, legal 
representative, agent or other 
intermediary; 

(el "body corporate" includes a company 
or other body corporate wherever or 
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however incorporated; 

"Body corporate" is used throughout the draft Act to include 
all corporate bodies, wherever incorporated. It is to be 
distinguished.from "corporation" which is used to denote 
bodies corporate incorporated or continued under the draft 
Act. 

(e.1) "Canada corporation" means a body 
corporate incorporated by or under 
an Act of the Parliament of Canada; 

Comnen t 

"Canada corporation" is not defined in the CECA. I t  is 
useful in Part 21 of the draft Act, which provides for the 
registration of extra-provincial corporations. 

(f) "Comnission" means the Alberta 
Securities Comnission; 

The term "Comnission" is not defined in the CECA, but 
references to i t  are made in the draft Act. 

(f.1) "corporation" means a body 
corporate incorporated or continued 
under this Act and not discontinued 
under this Act: 

Comnen t 

The definition of "corporation" is restrictive. It excludes 
bodies corporate incorporated under the laws of other 
jurisdictions or under other laws of Alberta unless they 
"continue" under s. 181 or s. 261 of the draft Act. 

(g) "Court" means the Court of Queen's 
Bench of Alberta; 

(g.1) "debt obligation" means a bond, 
debenture, note or other evidence 
of indebtedness or guarantee of a 
corporation, whether secured or 
unsecured; 

Comnen t 

I t  will be noted that "debt obligation" includes a 
guarantee. 
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( h )  "D i rec to r "  means the Di rec tor  or  
any Deputy D i rec tor  o f  the 
Comnission; 

Comnen t  

The d r a f t  Act would g ive  the Di rec tor  a  number o f  powers and 
r e s p o n s i b i l i t i e s .  See p .  167 o f  our Report. 

( h . 1 )  " d i r e c t o r "  means a  person occupying 
the p o s i t i o n  o f  d i r e c t o r  by 
whatever name c a l l e d  and 
" d i r e c t o r s "  and "board o f  
d i r e c t o r s "  includes a  s ing le  
d i r e c t o r ;  

Comnen t  

The d e f i n i t i o n  o f  " d i r e c t o r "  i s  the same as that  i n  the 
CBCA. I t  i s  a l so  the d e f i n i t i o n  i n  the A C A ,  except -that the 
CBCA provides that  a  s ing le  d i r e c t o r  may exercise the powers 
of the board o f  d i r e c t o r s .  

(i) " d i s t r i b u t i n g  corporat ion" means a  
corporat ion 

( i )  any o f  whose issued shares, or  
s e c u r i t i e s  which may or might 
be exchanged f o r  or  converted 
i n t o  shares, were p a r t  o f  a  
d i s t r i b u t i o n  t o  the p u b l i c ,  
and 

(ii) which has not more than 15 
shareholders; 

Comnen t  

1 .  The CBCA does not de f ine  " d i s t r i b u t i n g  corporat ion" ,  except 
f o r  the purposes o f  Part 10,  Ins ider  Trading. I t  re fe rs  i n  
several p laces,  however, t o  "a  corporat ion any o f  whose 
issued s e c u r i t i e s  are o r  were p a r t  o f  a  d i s t r i b u t i o n  t o  the 
p u b l i c  and remain outstanding and are he ld  by  more than one 
person". We have included a  general d e f i n i t i o n  because we 
th ink  that  i t  w i l l  be u s e f u l .  

2 .  The CBCA r e f e r s  t o  " s e c u r i t i e s "  which are o r  were pa r t  o f  a  
d i s t r i b u t i o n  t o  the p u b l i c .  I t  appears t o  us, however, that  
the specia l  p rov is ions o f  the CBCA and o f  the d r a f t  Act 
app l icab le  t o  " d i s t r i b u t i n g  corporat ions" are  fo r  the 
bene f i t  o f  shareholders and not f o r  the bene f i t  of the 
holders o f  debt s e c u r i t i e s .  5. 2 ( 1 1 ( i ) ( i )  would therefore 
def ine " d i s t r i b u t i n g  corporat ion" i n  terms on ly  o f  the 
holders o f  shares and o f  secur i t i es  which are  o r  may become 
conver t i b le  i n t o  shares. 



3. S. 2(l)(i)(ii) would exclude from the definition of 
"distributing corporation" all corporations with 15 
shareholders or less. The CBCA excludes only corporations 
with one shareholder, and the exclusion which we proposed in 
our Draft Report, though somewhat broader than the CBCA 
exclusion, was still quite restrictive. The argument for 
the more restrictive approach is that once an investor has 
bought shares as part of a public offering, the control 
group should not be able to change the ground rules by 
buying out all but 15 of the shareholders. Representations 
were, however, made to us that when the number of 
shareholders is 15 or less the special provisions (e.g. the 
number of directors and the requirement of an audit 
cornnittee) become, on balance, undesirable, and we have 
concluded that those representations are right. 

(i.1) "extra-provincial corporation" 
means a body corporate 

( i )  incorporated otherwise than by 
or under an Act of the 
Legislature or an Ordinance of 
the Northwest Territories, or 

(ii) incorporated by or under an 
Ordinance of the Northwest 
Territories and not subject to 
the legislative authority of 
the Province by section 16 of 
The Alberta Act; 

The CBCA does not contain a definition similar to that of 
"extra-provincial corporation", as it makes no provision for 
registration (as differentiated from "continuance") of 
bodies corporate incorporated under the laws of other 
jurisdictions. 

( j )  "incorporator" means a person who 
signs articles of incorporation; 

(j.11 "individual" means a natural 
person; 

(k) "liability" includes a debt of a 
corporation arisin under sections 
38. 1841191 or 2343311g1 or (hi; 

Comnen t 

1 .  The liability under s. 38 is the liability of a corporation 
to pay for shares in itself which i t  has purchased from a 
former shareholder. S. 38 sets out the status of that debt 
in the event of a winding up. 

2. S. 184(19) sets out a similar priority to s. 38(3) in the 



event o f  a d i s s e n t i n g  shareholder e x e r c i s i n g  h i s  appra isa l  
r i g h t s ,  and t he  c o r p o r a t i o n  be ing  compel led t o  buy those 
shares f rom the  d i s s e n t i n g  shareholder .  

3 .  Sect ions 2 3 4 ( 3 ) ( g )  and ( h J  r e f e r  t o  t he  l i a b i l i t y  o f  a 
c o r p o r a t i o n  under an order  o f  the  c o u r t  f o l l o w i n g  an 
oppression a c t i o n  by  a shareholder ,  which o rder  d i r e c t s  the 
c o r p o r a t i o n  t o  purchase the s e c u r i t i e s  h e l d  by  the  oppressed 
shareho lder ,  and se t s  ou t  a s i m i l a r  p r i o r i t y .  

( I )  " M i n i s t e r "  means t he  M i n i s t e r  o f  
Consumer and Corporate A f f a i r s ;  

( m )  " o r d i n a r y  r e s o l u t i o n "  means a 
r e s o l u t i o n  

( i )  passed b y  a m a j o r i t y  o f  the  
votes cas t  by  the  shareholders 
who voted i n  respect  o f  t ha t  
r eso lu t i on ;  o r  

(ii) signed b y  a l l  the  shareholders 
e n t i t l e d  t o  vo te  on t h a t  
r e s o l u t i o n ;  

Comnen t 

S .  l ( m ) ( i )  i s  the commonly understood d e f i n i t i o n  o f  
" o r d i n a r y  r e s o l u t i o n "  and comes f rom CBCA s .  2 (  1 ) .  S .  
l ( m ) ( i i )  i s  a convenient ex tens ion  o f  the d e f i n i t i o n ;  s .  
36( 1 )  (wh ich  f o l l o w s  i t s  CBCA coun te rpa r t )  would v a l i d a t e  
unanimous s igned r e s o l u t i o n s ,  bu t  we t h i n k  i t  d e s i r a b l e  t o  
i nc l ude  a re fe rence  t o  them i n  the  d e f i n i t i o n .  

I n )  "person" inc ludes  an i n d i v i d u a l ,  
pa r tne rsh ip ,  assoc ia t i on ,  body 
co rpo ra te ,  t r us tee ,  executor ,  
adm in i s t r a to r  o r  l ega l  
r ep resen ta t i ve ;  

lo1 "p rescr ibed"  means p resc r i bed  by  
t he  r e g u l a t i o n s ;  

( p i  " p ro fess iona l  co rpo ra t i on "  means a 
c o r p o r a t i o n  t ha t  has the  words 
"Pro fess iona l  Corpora t ion"  as t he  
l a s t  words o f  i t s  name; 

( q )  "redeemable share" means a share 
issued by  a co rpo ra t i on  t h a t  t he  
co rpo ra t i on .  by  i t s  a r t i c l e s  

( i )  i s  r e q u i r e d  t o  purchase o r  
redeem a t  s p e c i f i e d  t ime o r  
upon the  happening o f  a 
c e r t a i n  event ,  o r  

( i i )  i s  r e q u i r e d  t o  purchase o r  
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redeem upon the demand of  a 
shareholder, or 

(iii) may purchase or redeem upon 
demand o f  the corporation, 

and includes a share issued by a 
corporat ion that may be purchased 
or redeemed by a combination of  any 
o f  the methods re fer red t o  i n  
subclauses ( i) to  (iii); 

Comnen t 

S ,  l ( q )  var ies somewhat from the d e f i n i t i o n  of  "redeemable 
share" i n  CBCA s.  2 ( 1 )  w i th  a view to  ensuring f l e x i b i l i t y .  

( r )  "Registrar"  means the Registrar o f  
Corporations or a Deputy Registrar 
of  Corporations; 

Comnen t 

The d ra f t  Act would d i v i de  the functions of  the "Di rector"  
and the "Regis t rar" .  See our Report, pp. 172-173. 

( s )  "Reaistrar 's ~ e r i o d i c a l "  means the 
per iodical  re fer red t o  i n  section 
253.1 ;  

Comnen t 

See our comnent a f te r  s. 253.1. 

( t )  "resident Canadian" means an 
ind iv idual  who i s  

( a )  a Canadian c i t i z e n  o rd ina r i l y  
resident i n  Canada, 

( b )  a Canadian c i t i z e n  not 
o rd i na r i l y  resident i n  Canada 
who i s  a member o f  a 
prescribed class o f  persons, 
or 

( c )  a permanent resident w i t h i n  
the meaning o f  the Imnigration 
Act, 1976 and o r d i n a r i l y  
resident i n  Canada, except a 
permanent resident who has 
been o r d i n a r i l y  resident i n  
Canada for more than one year 
a f t e r  the time at which he 
f i r s t  became e l i g i b l e  t o  apply 
for Canadian c i t i zensh ip ;  
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The de f i n i t i on  of "resident Canadian" i s  required for the 
purposes of the ru le  requiring a major i ty of the directors 
of  a corporation to  be resident Canadians ( s .  1 0 0 ( 3 ) )  and 
the ru le  that the directors shal l  not transact business at a 
meeting unless a ma'or i ty of the directors present are 
resident Canadians f s .  1091311. I f  any class of 
non-resident c i t izens i s  to be included i n  the de f in i t ion ,  
regulations w i l l  be required. 

( u )  "secur i ty , "  except i n  Part 6 ,  means 
a share of any class or series of 
shares or a debt obl igat ion of  a 
corporation and includes a 
ce r t i f i ca te  evidencing such a share 
or debt obl igat ion; 

Comnen t 

This i s  a general conceptual de f i n i t i on .  There i s  a further 
de f i n i t i on  for Part 6 ,  "Security Cert i f icates,  Registers and 
Transfers", which by and large w i l l  deal with securi t ies 
traded on a public market. We have added the words "except 
i n  Part 6 "  to  make i t  clear that the de f i n i t i on  i n  s. I (u1 
does not apply to that Part. 

( v )  "securi ty in terestn means an 
interest i n  or charge on property 
of  a corporation t o  secure payment 
of  a debt or performance of  any 
other obl igat ion of  the 
corporation; 

( w )  "send" includes del iver ;  

(X I  "seriesn i n  re la t ion  to  shares 
means a d iv is ion of  a class of  
shares ; 

( y )  "special resolution" means a 
resolution passed by a major i ty o f  
not less than two-thirds of the 
votes cast by the shareholders who 
voted i n  respect of  that resolution 
or signed by a l l  the shareholders 
en t i t l ed  to  vote on that 
resolution; 

Comnen t 

The de f i n i t i on  of "special resolut ion" d i f f e r s  from the 
de f i n i t i on  i n  ACA s. 231132 which requires three-quarters 
vote of  those attending the meeting (rather than a 
two-thirds vote) or a resolution signed by a l l  of the 
shareholders. There i s  nothing prohib i t ing a corporation 
from entrenching a larger major i ty such as a three-quarter 
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major i ty  i n  i t s  a r t i c l e s  o f  continuance or i t s  a r t i c l e s  o f  
incorporation (see s.  6(3)). 

( z )  "unanimous shareholder agreement" 
means 

( i )  a w r i t t e n  agreement t o  which 
a l l  the shareholders o f  a 
corporat ion are or are deemed 
t o  be par t ies  whether or not 
any other person i s  a par ty ,  
or 

( i i) a w r i t t en  dec larat ion by a 
person who i s  the bene f i c ia l  
owner o f  a l l  the issued shares 
o f  a corporat ion,  

that provides for  any o f  the 
matters enumerated i n  sect ion 
140( 1 ) .  

N O T E :  De f i n i t i on  and In te rp re ta t ion .  CBCA s .  2 w i t h  minor 
var ia t ions and addi t iona l  de f i n i t i ons .  

2 . ( 1 )  For the purposes o f  t h i s  Act, 

( a )  one body corporate i s  a f f i l i a t e d  
w i t h  another body corporate j f  one 
o f  them i s  the subsidiary o f  the 
other or both are subsidiar ies o f  
the same body corporate or each o f  
them i s  con t ro l led  by the same 
person, and 

( b )  i f  2 bodies corporate are 
a f i i  l i a t e d  w i th  the same body 
corporate at the same time, they 
are deemed t o  be a f f i l i a t e d  w i th  
each o ther .  

( 2 )  For the purposes of t h i s  Act, a 
body corporate i s  con t ro l led  by a person i f  

( a )  secur i t i es  o f  the body corporate t o  
which are attached more than 50% o f  
the votes that may be cast t o  e lec t  
d i rec to rs  o f  the body corporate are 
held, other than by way o f  secur i t y  
on ly ,  by or fo r  the benef i t  o f  that 
person, and 

( b )  the votes attached t o  those 
secur i t i es  are s u f f i c i e n t ,  i f  
exercised, t o  e lec t  a ma jo r i t y  o f  
the d i rec to rs  o f  the body 
corporate. 
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( 3 )  A body corporate i s  the holding 
body corporate of  another i f  that other body 
corporate i s  i t s  subsidiary. 

( 4 )  A body corporate i s  a subsidiary of 
another body corporate i f  

(a1 i t  i s  controlled by 

( i )  that other, 

( i i) that other and one or more 
bodies corporate, each of  
which i s  control led by that 
other, or 

(iii) 2 or more bodies corporate, 
each of  which i s  control led by 
that other. 

( b )  i t  i s  a subsidiary of  a body 
corporate that i s  that other's 
subsidiary. 

NOTE: Relationship of  corporations. CBCA s. 2 .  See 
Ontario BCA as to  ( 4 ) .  

3 . ( 1 )  For the purposes of th is  Act, 
securi t ies of a corporation 

( a )  issued upon a conversion of other 
securi t ies, or 

( b )  issued i n  exchange for other 
securi t ies 

are deemed to  be securi t ies that are part  o f  
a d i s t r i bu t i on  to  the publ ic i f  those other 
securi t ies were part  o f  a d is t r ibu t ion  to  the 
publ ic .  

( 2 )  Subject to subsection (31, for the 
purposes of th is  Act, a security o f  a body 
corporate 

( a )  i s  part  of a d is t r ibu t ion  to  the 
public i f ,  i n  respect o f  the 
security, there has been a f i l i n g  
of  a prospectus, statement of  
material facts, regis t rat ion 
statement, securi t ies exchange 
take-over b id  c i rcu lar  or simi lar 
document under the laws of Canada, 
a te r r i t o ry  of  Canada, a province 
or a ju r isd ic t ion  outside Canada, 
or 



( b )  i s  deemed to  be part  of a 
d is t r ibu t ion  to  the public i f  the 
security has been issued and a 
f i l i n g  referred to i n  clause ( a )  
would be required i f  the securi ty 
were being issued current ly .  

( 3 )  Upon the application of a 
corporation, the Director may determine that 
a securi ty of the corporation i s  not or was 
not part  o f  a d is t r ibu t ion  to the publ ic i f  
he i s  sa t is f ied  that h is  determination would 
not prejudice any security holder of the 
corporation. 

NOTE: Dist r ibut ion to  the Public. CECA s .  2 .  

4 .  A document or wr i t ing  required or 
permitted by th is  Act may be signed or 
executed i n  separate counterparts and the 
signing or execution o f  a counterpart shal l  
have the same ef fect  as the signing or 
execution of the or ig ina l .  

NOTE: Execution i n  Counterpart. New. 
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PART 2 

INCORPORATION 

5. One or more persons may incorporate 
a corporation by signing articles of 
incorporation and complying with section 7. 

NOTE: Incorporation. CECA s. 5 varied. 

1 .  S. 5 would permit a one-shareholder corporation whether the 
one shareholder be an individual or another body corporate, 
and would entitle the incorporators to incorporate by 
following the statutory procedure. See the discussion at p. 
10 -14  of our Report. 

2. For reasons which appear at p. 10 of our Report we have 
deleted the CECA disqualification of minors, mental 
inconpetents and bankrupts. Our reasons generally for 
following the ACA rather than the CBCA are that the 
disqualifications appear unenforceable, at least without an 
undue amount of policing by the Registrar, and that the 
consequences of holding that an apparently incorporated body 
does not exist are likely to be worse than the consequences 
of holding that i t  does exist and that some or all of its 
shareholders lack full legal capacity. 

6.(1) Articles of incorporation shall 
follow the prescribed form and shall set out, 
in respect of the proposed corporation, 

( a )  the name of the corporation, 

(b) the classes and any maximum number 
of shares that the corporation is 
authorized to issue, and 

( i )  i f  there are 2 or more classes 
of shares, the special rights, 
privileges, restrictions and 
conditions attaching to each 
class of shares, and 

(ii) i f  a class of shares may be 
issued in series, the 
authority given to the 
directors to fix the number of 
shares in, and to determine 
the designation of, and the 
rights, privileges, 
restrictions and conditions 
attaching to the shares of, 
each series, 



Sec. 6 

( c )  i f  the r i g h t  to  t ransfer shares o f  
the corporation i s  t o  be 
res t r i c t ed ,  a statement that the 
r i g h t  t o  t ransfer shares i s  
r es t r i c t ed  and the nature of  the 
res t r i c t i ons ,  

( d l  the number o f  d i rec to rs  o r ,  subject 
t o  sect ion 102(a) ,  the minimum and 
maximum number of d i rec to rs  of  the 
corporation, and 

( e l  any res t r i c t i ons  on the businesses 
that the corporation may carry  on. 

( 2 )  The a r t i c l e s  may set out any 
prov is ion permitted by t h i s  Act or by law to  
be set out i n  the by-laws o f  the corporation. 

( 3 )  Subject t o  subsection ( 4 1 ,  i f  the 
a r t i c l e s  or a unanimous shareholder agreement 
require a greater number o f  votes o f  
d i rec to rs  or shareholders than that required 
by the Act t o  e f fec t  any act ion, the 
provis ions o f  the a r t i c l e s  or o f  the 
unanimous shareholder agreement p reva i l .  

( 4 )  The a r t i c l e s  may not require a 
greater number o f  votes o f  shareholders t o  
remove a d i rec to r  than the number required by 
sect ion 104. 

NOTE:  A r t i c l es  o f  incorporat ion. CBCA s .  6 var ied. 

Comnen t 

1 .  The a r t i c l e s  of  incorporation would be the basic 
const i tu t ional  document of  the corporation. 

2. CBCA 6 ( l ) ( b )  has been omitted. I t  requires the a r t i c l es  t o  
show the place i n  Canada a t  which the registered o f f i c e  i s  
t o  be located. We have recomnended somewhat d i f f e ren t  
treatment - see s .  19 o f  the d r a f t  Act. 

3 .  Under s. 6 ( l ) ( b )  no maximum number o f  authorized shares need 
be stated i n  the a r t i c l e s  and an un l imi ted number may 
therefore be authorized. We suggested otherwise i n  the 
d ra f t  Act c i rcu la ted  for  comnent but were persuaded that 
there i s  no advantage t o  be gained from a mandatory 
r e s t r i c t i o n .  

4 .  S .  612) would al low provisions normally i n  the by-laws t o  be 
protected against change (except by special reso lu t ion)  by 
inc lus ion i n  the a r t i c l e s .  

5 .  S.  6 ( 3 )  and 6 ( 4 )  would al low any provisions (except the 
prov is ion fo r  removal of  d i rec to rs )  t o  be protected even 
fu r ther ,  i . e . ,  by requi r ing an even larger ma jo r i t y .  
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7 . ( 1 \  An incorporator shal l  send t o  the 
Registrar 

( a )  a r t i c l e s  o f  incorporation, and 

( b )  the documents required by sections 
19 and 101. 

( 2 )  I f  the name o f  the corporation set 
out i n  the a r t i c l e s  of  incorporation contains 
the words "Professional Corporation", the 
incorporator shal l  a lso send t o  the Registrar 
evidence sat is factory  to.him o f  the approval 
o f  the a r t i c l e s  by or on behalf o f  

( a )  the I n s t i t u t e  o f  Chartered 
Accountants of  Alberta, 

( b )  the Alberta Dental Association, 

I c )  the College o f  Physicians and 
Surgeons of  the Province o f  
Alberta, or 

( d l  the Law Society o f  Alberta, 

as the case may be 

NOTE: Del ivery o f  a r t i c l es  of  incorporation. CECA s.  7 .  
As t o  subsection ( 2 ) ,  see ACA s. 15(3 .1 ) .  

8. Upon receipt  o f  the documents and 
evidence required under section 7 and the 
prescribed fees, the Registrar shal l  issue a 
c e r t i f i c a t e  of  incorporation i n  accordance 
w i t h  section 255. 

N O T E :  Ce r t i f i ca te  of  incorporation. CECA s .  8 varied. 

1 .  CBCA s .  8 does not include any prov is ion regarding fees. S.  
253.2 o f  the d r a f t  Act permits the Registrar t o  operate 
charge accounts. 

2 .  S .  8 embodies the p r i nc i p l e  that incorporators, upon 
complying w i th  spec i f i c  s ta tu tory  requirements have a r i g h t  
t o  incorporate: the Registrar would not have a residual 
d isc re t ion  t o  refuse incorporation. 

3 .  See the Comnent on s. 253.1 w i th  regard t o  the publ icat ion 
o f  notices o f  incorporations. 

9 . ( 1 )  A corporation comes i n t o  
existence on the date shown i n  the 
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certificate of incorporation. 

( 2 )  A certificate of incorporation is 
conclusive proof for the purposes of this Act 
and for all other purposes 

( a )  that the provisions of this Act in 
respect of incorporation and all 
requirements precedent and 
incidental to incorporation have 
been complied with, and 

(b) that the corporation has been 
incorporated under this Act as of 
the date shown in the certificate 
of incorporation. 

NOTE: Effect of certificate of incorporation. CBCA s. 9; 
ACA s. 27. 

1 S. 9 is intended to make the certificate of incorporation 
conclusive for all purposes of the civil law, and to change 
the law disclosed bv the recent decision of the Amellate 
Division in C.P.W. balve & Instrument Ltd, v. ~ c o t i  
Vanderhe den & Fluid-Poise Instrument Co an ,[19781, 5 
m d ~  271 (App.Div.). which c a s E  dzubt upon the 
effectiveness of a certificate of incorporation under the 
ACA . 

2. Under s. 255(31, a certificate of any nature may be dated as 
of the day the Registrar receives the documents, or as of a 
later date specified by the Court or by a person submitting 
the documents. 

10.(1) The word "Limited", "Limitee", 
"Incorporated", "Incorporee" or "Corporation" 
or the abbreviation "Ltd.", "Ltee", "Inc." or 
"Corp." shall be the last word of the name of 
every corporation but a corporation may use 
and may be legally designated by either the 
full or the abbreviated form. 

( 2 )  Notwithstanding subsection ( 1 1 ,  the 
words "Professional Corporation" shall be the 
last words of the name of every corporation 
whose incorporation is approved in accordance 
with section 7(2). 

(3) No person other than a body 
corporate shall carry on business within 
Alberta under any name or title that contains 
the word "Limit'ed", "Limitee", 
"Incorporated", "Incorporee" or "Corporation" 
or the abbreviation "Ltd.", "Ltee", "Inc." or 
"Corp." or the words "Professional 
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Corporation". 

( 4 )  A person carrying on business i n  
contravention of subsection ( 3 )  i s  g u i l t y  of 
an offence and l i ab le  upon sumnary conviction 
to  a f ine of  not more than $5000. 

( 5 )  A corporation may f i l e  a not ice i n  
prescribed form wi th the Registrar 
designating an addit ional form or forms of 
i t s  name i n  accordance with subsection ( 6 ) .  

( 6 )  Subject to  section 1 2 ( 1 ) ,  the name 
o f  the corporation or an addit ional form of 
i t s  name i n  a notice f i l e d  under subsection 
( 5 )  may be i n  an English form or a French 
form or i n  a combined English and French form 
and the corporation may use and may be 
legal ly  designated by any of those forms. 

( 7 )  Subject to  section 1 2 ( 1 ) ,  a 
corporation may, outside Canada, use and may 
be legal ly  designated by a name i n  any 
1 anguage f orm. 

( 8 )  A corporation shal l  set out i t s  
name i n  legible characters i n  or on a l l  
contracts, invoices, negotiable instruments, 
and orders for goods or services, issued or 
made by or on behalf o f  the corporation. 

( 9 )  Subject to  subsection ( 8 )  and 
section 1 2 ( 1 )  and section 85 of  The 
Partnership Act, a corporation may carry on 
business under or ident i fy  i t s e l f  by a name 
other than i t s  corporate name. 

NOTE: Corporate name. CECA s.  10; ACA ss. 10,  1 1  and 
16(2) .  

C o m n  t 

1. S .  10 generally follows CECA s. 10. See Report p .  30-32  

2 .  The 1978 amendments to  the CECA permitted the word 
"Limited",  "Incorporated", e tc ,  to appear i n  the middle o f  
the name of  the corporation, e.g. "Radio Corporation of 
America". We think, however, that the fact of  l imited 
l i a b i l i t y  should be drawn to the attent ion of  the publ-ic i n  
a more obvious manner and have so provided i n  s.  10 (  1 )  o f  
the dra f t  Act. 

3 .  CECA s.  1 0 ( 2 )  gives the Director a d iscret ion to  exempt from 
s. 1 0 ( 1 )  a corporation continuing under the CBCA.  I t  i s  our 
view that s.  1 0 ( 1 )  o f  the dra f t  Act would not be onerous and 
that an Alberta corporation should comply wi th i t .  We have 
therefore not carr ied forward CECA s. 1 0 ( 2 ) .  
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4 .  S .  1 0 ( 2 )  of  the d ra f t  Act would carry forward the ex is t ing 
pol icy of the A C A .  

5 .  The sanction i n  s. 1 0 ( 4 )  of  the dra f t  Act i s  the same as the 
sanction contained i n  ACA s. 10 with the exception that the 
penalty has been changed from $25.00  per day to one sum of 
$ 5 , 0 0 0 . 0 0  which i s  easier to  enforce and follows the general 
amounts of penalt ies under the d ra f t  Act. 

6. S .  1 0 ( 6 )  varies from CECA s. 1 0 ( 3 )  which provides that a 
corporation may set out i t s  name i n  i t s  a r t i c l es  i n  both an 
English and a French form. The subsection had to  be altered 
i n  the d ra f t  Act because the computer program i n  place at 
the Alberta Companies Branch cannot handle two alternate 
names upon an application for incorporation. Once the 
corporation i s  incorporated, the computer can handle a 
cross-reference. S.  10(6) would permit the corporation to 
use ei ther an English or a French name following i t s  
incorporation. 

7 .  S .  1 0 ( 7 )  d i f f e r s  s l i g h t l y  from CECA s. 1 0 ( 4 )  which requires 
a proposed use of the name i n  another language i n  another 
country to  be set out i n  the a r t i c l es .  This seems to  us to  
be a mechanical requirement which need not be put i n to  the 
ar t i c les  of incorporation. 

8. A corporation would be allowed to  carry on business upder a 
trade name subject t o  the conditions imposed by s. 10(8) 
above, and i n  section 1 2 ( 1 ) .  I f  i t  does carry on business 
under a trade name, and i f  i t  f a l l s  wi th in s .  85 of The 
Partnership Act, i t  would have to  register the trade name. 

1 1 1  The Registrar may, upon request, 
reserve for 90 days a name for 

( a )  an intended corporation, 

( b )  a corporation about to  change i t s  
name, or 

( c )  an extra-provincial  corporation 
about to continue as a corporation 
pursuant to  section 181. 

( 2 )  I f  requested to do so by the 
incorporators, a corporation, or an 
extra-provincial  corporation referred to i n  
section l l ( l ) ( c ) ,  the Registrar shal l  assign 
to the corporation as i t s  name a designated 
number determined by him. 

NOTE: Reservation of name. CBCA s .  1 1  varied 
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The o r i g i n a l  reservation under s .  1 1  would be d iscret ionary .  
An extension o f  time would also be d iscret ionary .  The 
reservat ion would not g ive the incorporators absolute 
assurance that the Registrar w i l l  accept the name; apart 
from the s l i p  prov is ion i n  s.  12 (4 ) ,  s .  1 2 i l ) i b I  would 
prevent the incorporat ion i f ,  between the date of the 
reservat ion and the submission of  the incorporat ing 
documents a corporation i s  incorporated elsewhere i n  Canada 
w i t h  a c o n f l i c t i n g  name. 

2 .  The use o f  a number as a corporate name i s  usefu l ,  
p a r t i c u l a r l y  i n  obtaining incorporat ion without the delay 
involved i n  approval o f  a verbal name. We see no 
disadvantage i n  al lowing i t .  We therefore recornend that 
the p rac t i ce  be sanctioned by s ta tu te .  

3 .  CBCA s.  12(4) allows the Director t o  requi re  a corporation 
t o  change i t s  name from a number t o  a verbal name. We think 
that  such a power i s  unnecessary; and that the change from a 
number t o  a verbal name should be l e f t  up t o  the corporation 
i t s e l f .  CBCA s.  12(4) has therefore not been car r ied  
forward i n t o  the d r a f t  Act. 

12. (  1 )  A corporation sha l l  not be 
incorporated wi th ,  or have, or car ry  on 
business under, or  i d e n t i f y  i t s e l f  by, or 
change i t s  name to  a name that i s  

(a1 proh ib i ted by the regula t ions,  

( b )  i den t i ca l  t o  the name o f  a body 
corporate incorporated under the 
laws of  Alberta, 

( c )  reserved for an intended 
corporation or a corporation under 
section 11 (1 ) ,  or 

( d l  disapproved by the Registrar 
pursuant t o  subsection ( 2 ) .  

( 2 )  The Registrar may disapprove the 
name or  the proposed name of  a corporation 
i f ,  i n  h i s  opinion, the name 

( a )  i s  object ionable,  

( b )  i s  l i k e l y  t o  mislead or confuse, or 

( c )  i s  s imi lar  t o  the name o f  any other 
body corporate or t o  the name o f  
any association, partnership or 
f i r m  known t o  the Registrar,  i f  the 
use of  that name would be l i k e l y  t o  
confuse or mislead, unless the body 
corporate, association, partnership 
or f i r m  consents i n  w r i t i n g  t o  the 
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use o f  that  name i n  whole or i n  
p a r t ,  and, i f  required by the 
Registrar,  undertakes t o  dissolve 
or change i t s  name to  a d iss im i la r  
name w i t h i n  6 months a f t e r  the 
f i l i n g  o f  a r t i c l e s  by which the 
corporat ion's name was acquired. 

( 3 )  Notwithstanding anything contained 
i n  t h i s  sect ion,  a corporat ion may be 
incorporated w i th  a name s im i la r  t o  that  o f  a 
corporat ion or an Alberta company which has 
been struck from the reg is te r  i f  

( a )  the corporat ion or Alberta company 
was struck from the reg is ter  more 
than 3 years before such 
i ncorpora t ion and has not s i nce 
been restored t o  the r eg i s t e r ,  

( b )  the Registrar approves the use o f  
the name, and 

( c )  the name o f  the new corporat ion 
includes the year i n  which i t  i s  
incorporated. 

( 4 )  I f ,  through inadvertence or 
otherwise, 

( a )  a corporation comes i n t o  existence 
w i t h  or acquires a name that 
contravenes subsection ( 1 1 ,  or 

( b )  the Registrar disapproves a 
corporat ion 's  name a f t e r  i t  i s  
acquired by the corporat ion,  

the Registrar may, by no t i ce  i n  w r i t i ng ,  
g i v ing  h i s  reasons, d i r ec t  the corporat ion t o  
change i t s  name to  one that he approves 
w i t h i n  60 days o f  the date o f  the not ice.  

( 5 )  The Registrar may g ive a no t i ce  
under subsection ( 4 )  on h i s  own i n i t i a t i v e  or 
a t  the request o f  a person who fee ls  
aggrieved by the name that contravenes 
subsection ( 1 ) .  

( 6 )  I f  a corporat ion 

( a )  has been d i rected t o  change i t s  
name under subsection (41, and 

( b )  has not appealed the request o f  the 
Registrar w i t h i n  60 days o f  the 
date o f  the notice,. 

the Registrar may revoke the name o f  the 
corporat ion and assign t o  i t  a designated 
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number, and u n t i l  changed i n  accordance w i th  
section 167 the name o f  the corporat ion i s  
the designated number so assigned. 

( 7 )  I f  2 or more corporations 
amalgamate, the amalgamated corporat ion may 
have the name of one of the amalgamating 
corporations, o r ,  w i th  the p r i o r  approval i n  
w r i t i n g  o f  the Registrar,  

( a )  a d i s t i n c t i v e  combination, that  i s  
not confusing, o f  the names o f  the 
amalgamating corporations, or  

( b )  a d i s t i n c t i v e  new name that 
complies w i th  subsection ( 1 ) .  

( 8 )  The amalgamating corporations sha l l  
be deemed t o  be bodies corporate fo r  the 
purposes of t h i s  sect ion.  

( 9 )  I f  an appl icat ion i s  made t o  rev ive 
a corporat ion under t h i s  Act, and between the 
date o f  d i sso lu t ion  o f  the corporat ion and 
the date o f  i t s  r ev i va l ,  another corporat ion 
has come i n t o  existence w i t h  or has acquired 
a name that  i s  l i k e l y  t o  be confused w i t h  the 
name o f  the corporation t o  be revived, the 
Registrar may requi re ,  as a condi t ion o f  the 
r ev i va l ,  that  the revived corporation does 
not car ry  on business o r ,  i f  i t  seeks t o  
car ry  on business, that i t  change i t s  name t o  
a designated number imnediately a f te r  i t  i s  
revived. 

( 1 0 )  I f  the Registrar i s  s a t i s f i e d  that 
a professional corporation has ceased t o  be 
the holder o f  a subsist ing permit as a 
professional  corporat ion issued under The 
Chartered Accountants Act, The Dental 
Association Act, The Legal Profession Act or 
The Medical Profession Act, 1975, he may, 
upon g iv ing  not ice t o  the professional 
corporat ion of h i s  in ten t ion  t o  do so, change 
the name o f  the corporat ion t o  exclude the 
words "Professional Corporation" and replace 
them w i th  the word "Limited" or the 
abbreviation " L t d . " .  

NOTE: Prohibi ted names. CECA s .  12 w i th  va r ia t ions ;  ACA 
ss. 12(1) and 1613); Saskatchewan BCA ss. 295, 296; 
subsections ( 3 )  and ( 8 )  are new. 

Comnen t 

1 .  We have discussed the subject o f  names i n  our Report a t  p .  
30 -32 .  I t  i s  s u f f i c i e n t  t o  say here that ,  whi le forcefu l  
arguments can be made for leaving incorporators t o  take 
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r espons ib i l i t y  fo r  corporate names, we th ink that  the 
Registrar should, i n  Alberta a t  t h i s  time, continue t o  
regulate the choice o f  names. 

The Registrar o f  Companies suggested that the names o f  
dissolved corporations should, a f te r  a reasonable time, 
become avai lab le  for  new corporations. We agree; such a 
prov is ion would do something t o  a l l ev i a te  the problem o f  
f i nd ing  new corporate names, and a corporat ion which has 
been dissolved for  some time cannot be heard t o  complain 
about the use o f  i t s  name. We think however that  a 
precaution should be taken t o  avoid confusion i n  the mind o f  
the pub l i c ,  and a lso t o  avoid confusion i f  i t  should appear 
that land i s  registered i n  the name o f  the dissolved 
company, or i f  some other formal record ex is ts  which would 
g ive the dissolved company cont inuing r i g h t s .  The 
addi t ional  precaution would be t o  add t o  the new 
corporat ion's name the year o f  i t s  corporat ion,  e .g . ,  X Co. 
(1980) L td .  Section 12(31 would g ive e f f e c t  t o  these views. 

3. Section 12(8)  i s  intended t o  prevent a new corporat ion from 
being incorporated under the name o f  a corporat ion that was 
previously amalgamated w i t h  another corporat ion under 
another name. 

13 . (1 )  When a corporat ion has had i t s  
name revoked and a name assigned t o  i t  under 
sect ion 12 (6 ) ,  the Registrar sha l l  issue a 
c e r t i f i c a t e  o f  amendment showing the new name 
o f  the corporat ion.  

( 2 )  The a r t i c l e s  o f  the corporat ion are 
amended accordingly on the date shown i n  the 
c e r t i f i c a t e  o f  amendment. 

N O T E :  Ce r t i f i ca te  o f  amendment. CECA s. 1 3 .  

See the comnent on s .  253.1 w i t h  regard t o  the publ icat ion 
o f  not ice.  

1 4 . ( 1 )  This sect ion applies unless the 
person re fer red t o  i n  subsection ( 2 )  and a l l  
pa r t ies  t o  the contract  re fer red t o  i n  that  
subsection 

( a )  be l ieve that the body corporate 
ex is ts  and i s  incorporated under, 
or 

( b )  intend that i t  sha l l  be 
incorporated under 

the laws o f  a j u r i s d i c t i o n  other than 
Alberta.  
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( 2 )  Except as provided i n  t h i s  sect ion,  
i f  a person enters i n t o  a w r i t t en  contract  i n  
the name o f  or on behalf o f  a body corporate 
before i t  comes i n t o  existence, 

( a )  that  person i s  deemed t o  warrant t o  
the other par ty  t o  the contract 

( i) that the body corporate w i l l  
come i n t o  existence w i t h i n  a 
reasonable t ime, and 

( i i )  that the contract  w i l l  be 
adopted w i t h i n  a reasonable 
time a f te r  the body corporate 
comes i n t o  existence, 

( b )  that person i s  l i a b l e  t o  the other 
par ty  t o  the contract for  damages 
for a breach o f  that  warranty, and 

( c )  the measure o f  damages for that  
breach o f  warranty sha l l  be the 
same as i f  the body corporate 
existed when the contract  was made, 
the person who made the contract  on 
behalf o f  the body corporate had no 
author i ty  t o  do so and the body 
corporate refused t o  r a t i f y  the 
cont ract .  

( 3 )  A corporation may, w i t h i n  a 
reasonable time a f te r  i t  comes i n t o  
existence, by any act or conduct s i gn i f y i ng  
i t s  in ten t ion  t o  be bound thereby, adopt a 
w r i t t e n  contract made before i t  came i n t o  
existence i n  i t s  name or on i t s  behal f ,  and 
upon the adoption 

( a )  the corporation i s  bound by the 
contract  and i s  e n t i t l e d  t o  the 
benef i ts  o f  the contract  as i f  the 
corporation had been i n  existence 
a t  the date o f  the contract  and had 
been a par ty  to  i t ,  and 

( b )  a person who purported t o  act i n  
the name o f  or on behalf o f  the 
corporation ceases, except as 
provided i n  subsection ( 5 1 ,  t o  be 
l i a b l e  under subsection ( 2 )  i n  
respect o f  the cont ract .  

( 4 )  I f  a person enters i n t o  a contract  
i n  the name o f  or on behalf o f  a corporat ion 
before i t  comes i n t o  existence and the 
contract  i s  not adopted by the corporat ion 
w i t h i n  a reasonable time a f t e r  i t  comes i n t o  
existence, that person or the other pa r t y  t o  
the contract  may apply t o  the Court for  an 
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order d i r ec t i ng  the corporation t o  restore t o  
the appl icant,  i n  specie or otherwise, any 
benef i t  received by the corporat ion under the 
cont ract .  

( 5 )  Except as provided i n  subsection 
( 6 ) ,  whether or not a w r i t t en  contract  made 
before the coming i n t o  existence o f  a 
corporat ion i s  adopted by the corporat ion,  a 
par ty  t o  the contract may apply t o  the Court 
for  an order 

( a )  f i x i n g  ob l igat ions under the 
contract  as j o i n t  or j o i n t  and 
several, or 

( b )  apport ioning l i a b i l i t y  between or 
among the corporation and a person 
who purported t o  act i n  the name o f  
or on behalf o f  the corporat ion,  

and upon the appl icat ion the Court may make 
any order i t  th inks f i t .  

( 6 )  A person who enters i n t o  a w r i t t en  
contract  i n  the name o f  or on behalf o f  a 
body corporate before i t  comes i n t o  existence 
i s  not i n  any event l i a b l e  for  damages under 
subsection ( 2 )  i f  the contract expressly 
provides that he i s  not t o  be so l i a b l e .  

N O T E :  Pre-incorporation contracts.  C B C A  s .  14 
substant ia l ly  var ied.  

Comnen t 

1 .  See the discussion at  page 39-45 o f  our Report o f  the 
subject o f  contracts entered i n t o  on behalf o f  corporations 
not yet i n  existence. 

S .  14(2) would, i n  e f f e c t ,  impose on a person enter ing i n t o  
a w r i t t en  contract on behalf o f  a non-existent body 
corporate the l i a b i l i t y  o f  a purported agent for  breach of 
warranty o f  au thor i t y ,  though the warranty would r e l a te  t o  
the fu ture and not the time o f  the cont ract .  S .  14(6) would 
al low him t o  contract  out o f  the l i a b i l i t y .  I f  the body 
corporate comes i n t o  existence and adopts the contract he 
would be exonerated from l i a b i l i t y ,  except for  the power of 
the court under s.  14(5) t o  f i x  l i a b i l i t y  under the contract 
or t o  apport ion i t .  

3 .  S .  1412i (c i  would leave the damages t o  be determined on the 
same pr inc ip les  as damages for  breach o f  warranty o f  
au thor i t y .  

4. S .  14(3)  would change the comnon law r u l e  which p roh ib i t s  a 
corporation from adopting a contract  made on i t s  behalf 
before i t  came i n t o  existence. 



5. Section 1 4 ! 1 )  would make section 14 applicable unless the 
person who enters into the written contract in the name of 
or on behalf of the non-existent corporation, and all 
parties to the contract, believed that the body corporate 
was, or intended that i t  would be incorporated under the 
laws of Canada or another jurisdiction. 



P A R T  3 

C A P A C I T Y  AND POWERS 

1 5 . ( 1 )  A corporation has the capaci ty 
and, subject t o  t h i s  Act, the r i g h t s ,  powers 
and p r i v i l eges  o f  a natural  person. 

( 2 )  A corporat ion has the capacity t o  
ca r ry  on i t s  business, conduct i t s  a f f a i r s  
and exercise i t s  powers i n  any j u r i s d i c t i o n  
outside Alberta t o  the extent that the laws 
o f  that j u r i s d i c t i o n  permit .  

NOTE: Capacity o f  a corporat ion.  CBCA s.  15. "Alberta" 
has been subsituted for  "Canada" i n  s.  15 (2 ) .  

Comen t s 

1 .  S .  15(1) would abol ish the present r u l e  that  a corporation 
cannot enter i n t o  a contract except for  an object  authorized 
by i t s  memorandum. See Report p .  36-38. 

2. S .  15(2) would give the corporation ext ra-prov inc ia l  
capacity t o  the extent that p rov inc ia l  l eg i s l a t i on  can do 
so, and would al low i t  t o  receive powers from other 
j u r i sd i c t i ons  i n  which i t  may wish t o  car ry  on business. I t  
i s  somewhat s im i la r  t o  ACA s.  8 ( 2 ) .  

16 . (  1 )  I t  i s  not necessary for  a by-law 
t o  be passed i n  order t o  confer any 
par t i cu la r  power on the corporat ion or i t s  
d i rec to rs .  

( 2 )  A corporat ion sha l l  not ca r ry  on 
any business or exercise any power that  i t  i s  
r es t r i c t ed  by i t s  a r t i c l e s  from carry ing on 
or exercis ing,  nor sha l l  the corporat ion 
exercise any o f  i t s  powers i n  a manner 
contrary t o  i t s  a r t i c l e s .  

( 3 )  No act o f  a corporat ion,  inc lud ing 
any transfer o f  property t o  or by a 
corporat ion,  i s  i n v a l i d  by reason on ly  that  
the act or t ransfer i s  contrary t o  i t s  
a r t i c l e s  or t h i s  Act. 

NOTE: Res t r i c t ion  on powers. CBCA s .  16. 

Coment s 

1 .  S .  1 6 ( 1 )  i s  probably unnecessary but i t  i s  included for  
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un i formi ty  and for greater ce r ta in ty .  

2 .  The a r t i c l e s  o f  incorporation, w i th  the support of  section 
1 6 ( 2 ) ,  or another Act, might p roh ib i t  a corporation from 
carry ing on a par t i cu la r  business. I f  the corporation acted 
i n  a manner contrary t o  a r e s t r i c t i o n  contained i n  i t s  
a r t i c l e s  of  incorporation i t  could nei ther c la im nor ra ise 
the defence o f  u l t r a  v i res  against outsiders.  I f ,  however, 
the act o f  the corporation would be i l l e g a l  i f  i t  were done 
by a natura l  person, the proposed Act would not prevent a 
corporat ion any more than a natural  person from ra is ing  the 
i l l e g a l i t y  of  the act as a defence t o  an act ion. 

1 7 .  No person i s  af fected by or i s  
deemed to  have not ice or knowledge of the 
contents o f  a document concerning a 
corporation by reason only that the document 
has been f i l e d  by the Registrar or i s  
ava i lab le  for inspection at an o f f i c e  o f  the 
corporation. 

NOTE:  No construct ive not ice.  CECA s .  17 

Comnen t 

Under the present law re l a t i ng  t o  Alberta companies, a 
person deal ing w i th  the company i s  deemed t o  have not ice o f  
what appears i n  the memorandum and a r t i c l e s  of  association, 
so that i f  the company acts beyond i t s  powers, or i f  those 
act ing on behalf o f  the company act i n  contravention o f  the 
a r t i c l e s ,  the person w i l l  f i nd  that he cannot enforce h i s  
contract against the company. 5 .  17 i s  intended to  change 
that r u l e ,  i n  conjunction w i th  the other sections i n  t h i s  
Part . 

18. A corporation, a guarantor of  an 
ob l iga t ion  o f  the corporation, or a person 
claiming through the corporation, may not 
assert against a person dealing w i th  the 
corporation or dealing w i th  any person who 
has acquired r i gh t s  from the corporation that 

( a )  the a r t i c l e s ,  by-laws or any 
unanimous shareholder agreement 
have not been complied w i th ,  

( b )  the persons named i n  the most 
recent not ice f i l e d  by the 
Registrar under section 101  or 108 
are not the d i rectors  o f  the 
corporation, 

( c )  the place named as the registered 
o f f i c e  i n  the most recent not ice 
f i l e d  by the Registrar under 
section 19 i s  not the registered 
o f f i c e  o f  the corporation, 



( c . 1 )  the post o f f i c e  box designated as 
the address for service by mail i n  
the most recent not ice f i l e d  by the 
Registrar under section 19 i s  not 
the address for service by mail of 
the corporation, 

( d l  a person held out by the 
corporation as a d i rector ,  an 
o f f i cer  or an agent of  the 
corporation 

( i ) '  has not been duly appointed, 
or 

( i i) has no authori ty to  exercise a 
power or perform a duty which 
the d i rec tor ,  o f f i cer  or agent 
might reasonably be expected 
to  exercise or perform, 

( e l  a document issued by any d i rec tor ,  
o f f i cer  or agent of the corporation 
with actual or usual authori ty t o  
issue the document i s  not va l i d  or 
not genuine, or 

( f )  f inancial  assistance referred to  i n  
section 42 or a sale, lease or 
exchange of property referred to  i n  
section 183 was not authorized, 

except where the person has, or by v i r t ue  of  
h is  posi t ion wi th or relat ionship to  the 
corporation ought to  have, knowledge to  the 
contrary. 

NOTE:  Authority of d i rectors,  o f f i cers  and agents. CBCA. 
s .  18, wi th var iat ion i n  ( d l .  

1 .  CBCA s .  18 enacts the internal management ru le  and i s  i n  
general acceptable. 

2 .  CBCA s. 18 precludes a corporation and i t s  guarantor from 
sett tng up the i r regu lar i t ies  and lack o f  authori ty set out 
i n  i t .  At the suggestion of  our lawyer consultants, the 
d ra f t  Act extends that statutory estoppel t o  "a person 
claiming through the corporation" so that ,  for example, a 
second mortgagee could not set up against the f i r s t  
mortgagee an i r regu la r i t y  which the corporation i t s e l f  could 
not set up. 

3 .  We think that a person searching at the Registrar 's o f f i c e  
should be en t i t l ed  to  re l y  on what he f inds, and we have 
therefore changed s.  18(b) so that i t  would be a notice o f  
directors " f i l e d "  by the Registrar that the corporation 
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could not contest, and not one which has been "6" t o  the 
Registrar but which may not yet have reached him. 

4 .  CBCA s.  18(d) would preclude a corporat ion from assert ing 
that a d i r e c t o r ,  o f f i c e r  or agent "has no author i ty  t o  
exercise the powers and perform the dut ies that are 
customary i n  the business o f  the corporat ion or usual for  
such d i r e c t o r ,  o f f i c e r  or agent". This appears t o  set up 
two tes ts ,  f i r s t l y ,  whether or not the act i s  customary for  
that pa r t i cu l a r  corporation, and, secondly, whether or not 
the act i s  "usual " ,  and t o  bind the corporation i f  e i the r  
test  i s  s a t i s f i e d .  We are p a r t i c u l a r l y  concerned w i th  the 
word "usual " .  I t  re fe rs  t o  "such d i r ec to r ,  o f f i c e r  or 
agent" and therefore gramnatical ly re fe rs  t o  the par t i cu la r  
ind iv idua l  whose au thor i t y  i s  i n  question. I f  that i s  what 
i s  meant, the second test  appears t o  be included i n  the 
f i r s t .  The a l te rna t i ve  would be that what i s  meant i s  
"usual" for  d i rec to rs ,  o f f i c e r s  or agents general ly or for  
corporations o f  the k ind  involved or i n  the industry 
involved, but general izat ion i s  d i f f i c u l t ,  i f  not 
impossible, i n  view o f  the great d i v e r s i t y  of  corporations. 
We think that i t  would be bet ter  t o  subst i tu te  the s ing le  
test  o f  reasonable expectation. We th ink that that tes t  
would al low the courts t o  consider a l l  the circumstances, 
and, indeed, that i t  i s  probably the test  which they would 
apply anyway. We th ink that i t  would also provide a 
su f f i c i en t  foundation for  customary re l iance on apparent 
au thor i t y .  

5 .  S .  18(d) would not protect  a par ty  who r e l i e s  on a forged 
signature. S .  18 (e ) ,  however, would give some protect ion t o  
a par ty  who accepts a forged or unauthorized document. I t  
would do so on ly  i f  the document i s  " issued",  a word which 
implies some degree o f  apparent r egu la r i t y  i n  the process, 
and i f  the functionary who issues i t  has actual au thor i t y ,  
or would usual ly  have au thor i t y ,  t o  do so. We do not see 
any be t te r  way t o  grapple w i th  a problem which may a r i se  
under very diverse circumstances. 

6 .  The concluding words o f  CBCA s .  18 could be construed t o  
mean that a person w i th  knowledge o f  the t rue facts  would be 
deprived of  the protect ion of  the sect ion only i f  h i s  
knowledge i s  acquired by v i r t u e  of  h i s  re la t ionsh ip  t o  the 
company. While we th ink t h i s  t o  be the less l i k e l y  
in te rp re ta t ion  we have re-arranged the wording so that i t  i s  
c l e a r l y  on ly  the imputation o f  knowledge which would depend 
upon the re la t ionsh ip :  i f  the person deal ing w i t h  the 
company knows the true facts ,  the source o f  h i s  knowledge 
would be inmater ia l .  
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P A R T  4 

R E G I S T E R E D  O F F I C E ,  RECORDS AND SEAL 

1 9 . ( 1 )  A corporation sha l l  at  a l l  times 
have a reg is tered o f f i c e  w i t h i n  Alberta.  

( 2 )  A no t i ce  o f  

( a )  the registered o f f i c e ,  

( b i  a separate records o f f i c e , i f  any, 
and 

( c )  the post o f f i c e  box designated as 
the address for  service by ma i l ,  i f  
any, 

sha l l  be sent t o  the Registrar i n  prescribed 
form together w i th  the a r t i c l e s  o f  
incorporat ion.  

( 3 )  Subject t o  subsection ( 4 1 ,  the 
d i rec to rs  o f  the corporation may at  any time 

( a )  change the address o f  the 
reg is tered o f f i c e  w i t h i n  Alberta,  

i b )  designate, or revoke or change a 
designation o f ,  a records o f f i c e  
w i t h i n  Alberta, or 

( c )  designate, or revoke or change a 
designation o f ,  a post o f f i c e  box 
w i t h i n  Alberta as the address for  
service by mail o f  the corporat ion.  

(41 I f  the d i rec to rs  o f  a corporat ion 
designate a post o f f i c e  box as the 
corporat ion's address for  service by ma i l ,  
they sha l l  by the same reso lu t ion revoke any 
designation o f  a records o f f i c e  f i l e d  w i t h  
the Registrar.  

( 5 )  A corporation sha l l  send t o  the 
Registrar w i t h i n  15 days o f  any change under 
subsection ( 3 )  or (41, a not ice o f  that 
change i n  prescribed form and the Registrar 
sha l l  f i l e  i t .  

16)  The corporation sha l l  ensure that  
i t s  reg is tered o f f i c e  and i t s  records o f f i c e ,  
i f  any, are 

( a )  accessible t o  the pub l i c  dur ing 
normal business hours, and 

( b )  r ead i l y  i d e n t i f i a b l e  from the 
address or other descr ip t ion given 
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i n  the not ice re fer red t o  i n  
subsection ( 2 ) .  

( 7 )  Unless the d i rec to rs  designate a 
separate records o f f i c e ,  the registered 
o f f i c e  o f  a corporation i s  also i t s  records 
o f f i c e .  

N O T E :  Registered o f f i c e ,  records o f f i c e  and designated P . O .  
Box as an address fo r  service by ma i l .  CBCA s .  19 var ied;  
A C A  s.  7 3 .  

Connnen t s 

1 .  Seeour Report p .  33-35. 

2. S .  19(1) d i f f e r s  from the CBCA i n  that  i t  would permit a 
corporat ion t o  have a registered o f f i c e  and a separate 
records o f f i c e  i t  i t  chooses t o  do so. I n  many cases the 
reg is tered o f f i c e  w i l l  be the o f f i c e  o f  the corporat ion's 
s o l i c i t o r s  and i t  w i l l  be impract ical  for  the corporat ion t o  
keep a l l  o f  the required records there. 

3 .  The d r a f t  Act which we c i rcu la ted  for  discussion car r ied  
forward the p r i n c i p l e  o f  A C A  s .  7 4 ( l ) ( a )  by requi r ing a 
corporat ion t o  d isp lay i t s  name outside i t s  registered 
o f f i c e .  We have been persuaded that that requirement serves 
l i t t l e  purpose; i s  a burden upon those who comply w i th  i t ,  
and we have therefore deleted i t .  We have subst i tu ted s .  
19(6) which embodies a suggestion made t o  us dur ing 
consul ta t ion fo r  the benef i t  o f  those t r y i ng  t o  locate a 
corporat ion 's  registered o f f i c e .  

4. The time per iod for  f i l i n g  the not ice o f  any change i s  the 
same as i n  the present sect ion 7 3 ( 2 ) ( b )  o f  the A C A .  A 
corporat ion which does not f i l e  a not ice o f  change acts at 
i t s  p e r i l  since i t  must a t  a l l  times have an address fo r  
service,  and that address i s  deemed t o  be the address for  
service u n t i l  i t  i s  changed, so that the corporat ion w i l l  be 
bound by service e f fec ted at  that address. 

20.(  1 )  A corporation sha l l  prepare and 
maintain a t  i t s  records o f f i c e  records 
containing 

( a )  the a r t i c l e s  and the by-laws, a l l  
amendments t o  the a r t i c l e s  and 
by-laws, a copy o f  any unanimous 
shareholder agreement and any 
amendment t o  a unanimous 
shareholder agreement, 

( b )  minutes o f  meetings and resolut ions 
o f  shareholders, 

( c )  copies of a l l  not ices required by 



section 101 or 108, 

(dl a securities register complying 
with section 46, 

(el copies of the financial statements, 
reports and information referred to 
in section 149( 1 1 ,  and 

( f )  a register of disclosures made 
pursuant to section 115. 

(2) Notwithstanding subsection ( 1 1 ,  a 
central securities register may be maintained 
at an office in Alberta of a corporation's 
agent referred to in section 46(2) (a), and a 
branch securities register may be kept at any 
place in or out of Alberta designated by the 
directors. 

(3) I f  a central securities register or 
registers are maintained under subsection (2) 
at a place other than the records office, the 
corporation shall maintain at its records 
office a record containing the names and 
addresses of all such agents and offices and 
descriptions of all such central securities 
registers. 

(4) A corporation which 

(a) complies with section 22(2), and 

(b) maintains in Canada a reaister or 
record referred to in sect ion 
20(3). 

complies with subsection ( 1 1 .  

(5) In addition to the records 
described in subsection ( 1 1 ,  a corporation 
shall prepare and maintain adequate 
accounting records and records containing 
minutes of meetings and resolutions of the 
directors and any comnittee of the directors. 

(6) For the purposes of subsections 
(l)(b) and (21, if a body corporate is 
continued under this Act, "records" includes 
similar records required by law to be 
maintained by the body corporate before i t  
was so continued. 

( 7 )  The records described in subsection 
(5) shall be kept at the registered office or 
records office of the corporation or at any 
other place the directors think f i t  and shall 
at all reasonable times be open to 
examination by the directors. 
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( 8 )  If accounting records o f  a 
corporat ion are kept at  a place outside 
Alberta,  there sha l l  be kept a t  the 
reg is tered o f f i c e  or records o f f i c e  or at  any 
other place i n  Alberta the d i rec to rs  th ink 
f i t ,  accounting records adequate t o  enable 
the d i rec to rs  to  ascertain the f inanc ia l  
pos i t i on  o f  the corporation w i t h  reasonable 
accuracy on a quar te r l y  basis and those 
records sha l l  at  a l l  reasonable times be open 
t o  examination by the d i rec to rs .  

(91 A corporat ion t ha t ,  without 
reasonable cause, f a i l s  to  comply w i t h  t h i s  
sect ion i s  g u i l t y  o f  an offence and l i a b l e  on 
surrrnary conv ic t ion to  a f i n e  not exceeding 
$5000. 

NOTE:  Corporate records. CBCA 20, var ied.  

Corrrnen t s 

1 .  Most o f  s .  20 i s  r e a l l y  no more onerous than the present 
provis ions o f  the A C A .  By impl icat ion an Alberta company i s  
present ly required to  keep a copy o f  i t s  memorandum and 
a r t i c l e s ,  since, under ACA s .  52, i t  must provide a copy t o  
a member upon request. ACA s. 145 requires that minutes o f  
a l l  general meetings and meetings o f  the d i rec to rs  be 
maintained. While there i s  no spec i f i c  requirement i n  the 
ACA that a company keep a copy o f  a no t i ce  o f  d i rec to rs  or 
o f  a change o f  d i rec to rs  (these being the not ices required 
by ss. 101 and 108 o f  the d r a f t  A c t ) ,  ACA s .  79 requires the 
maintenance o f  a reg is ter  o f  d i rec to rs .  The secur i t ies  
reg is ter  re fer red to  i n  s. 2 0 ( l ) ( d )  o f  the d r a f t  Act i s  a 
combination o f  the reg is ter  o f  members under A C A  s .  53 and 
the reg is te r  o f  holders o f  debentures under ACA s. 101(1 ) .  
The requirement that a copy o f  any unanimous shareholder 
agreement must be kept at  the records o f f i c e  o f  the 
corporat ion,  r e f l e c t s  the importance o f  the s ta tu tory  e f f ec t  
given to  a unanimous shareholder agreement by s. 140 o f  the 
d r a f t  Act. 

2. S .  2 0 ( l ) ( e )  does not appear i n  the C B C A .  I t  would require 
the corporat ion t o  keep ava i lab le  fo r  shareholders copies o f  
annual f i nanc ia l  statements. S .  151 o f the  d r a f t  Act would 
requi re  i t  t o  keep copies o f  the accounts o f  subsidaries and 
bodies corporate whose accounts are consolidated w i t h  those 
o f  the corporat ion.  S .  20(2) o f  the d r a f t  Act, when read i n  
conjunction w i th  s. 4 6 ( 2 ) ( a ) ,  would al low a corporat ion t o  
keep i t s  secur i t i es  reg is ter  at  the o f f i c e  o f  a t rus t  
company, or  even to  keep reg is te rs  o f  d i f f e r e n t  secur i t i es  
at  d i f f e r e n t  t r us t  companies; s. 20 (3 )  would require a l i s t  
o f  names and addresses o f  the t r us t  companies t o  be kept a t  
the records o f f i c e .  "Branch" secur i t i es  reg is te rs  are 
provided f o r ,  bu t ,  since the informat ion from a branch 
secur i t i es  reg is ter  would be required t o  go i n t o  a cent ra l  
secur i t i es  r eg i s t e r ,  no substant ia l  fo rma l i t i es  are required 
for them. The two subsections come from a suggestion made 
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t o  us dur ing consul ta t ion.  

3 .  S .  22(1) and i 2 )  would make i t  unnecessary for  a record t o  
be phys ica l ly  present at  the records o f f i c e  i f  the 
corporation makes avai lable at the records o f f i c e  a 
reproduction o f  the record or f a c i l i t i e s  t o  examine i t .  I t  
would therefore al low a computer record t o  be stored 
elsewhere, w i t h  a terminal at  the registered o f f i c e ;  that  i s  
because the object  o f  the requirement i s  t o  enable a person 
t o  obta in  the recorded information at the registered o f f i c e ;  
i t  i s  the access ib i l i t y  o f  the record, and not i t s  physical 
locat ion,  which i s  important. We have, however, accepted 
the suggestion o f  the Alberta I n s t i t u t e  o f  Chartered 
Accountants that the physical locat ion o f  the record should 
be i n  Canada; we think that i t  should be under the 
j u r i sd i c t i on  o f  Canadian courts.  

4 .  S .  115 o f  the d r a f t  Act would requi re  disclosure by 
d i rectors  and o f f i c e r s  o f  adverse mater ia l  in terests  i n  
contracts entered i n t o  by the corporat ion.  S .  2 0 ( l )  ( f )  
would requi re  the corporation t o  make a record o f  such 
disclosures ava i lab le  t o  shareholders. See the discussion 
at p .  63 o f  our Report. 

5 .  S .  20i5) would cover the requirement t o  keep minutes o f  
d i rec to rs  present ly imposed by ACA s .  145 and the 
requirement t o  keep adequate accounting records present ly 
imposed by ACA s.  119(1).  

21.(  1 )  The d i rec to rs  and shareholders 
o f  a corporat ion,  the i r  agents and legal  
representatives may examine the records 
re fer red t o  i n  section 20(1)  during the usual 
business hours o f  the corporat ion f ree of  
charge. 

( 2 )  A shareholder o f  a corporat ion i s  
e n t i t l e d  upon request and without charge t o  
one copy o f  the a r t i c l e s  and by-laws and o f  
any unanimous shareholder agreement, and 
an-endments t o  them. 

( 3 )  Creditors o f  a corporation and 
the i r  agents and legal representatives may 
examine the records re fer red t o  i n  sect ion 
2 0 l l ) ( a ) ,  ( c )  and ( d l ,  other than a unanimous 
shareholder agreement or an amendment t o  a 
unanimous shareholder agreement, dur ing the 
usual business hours o f  the corporat ion upon 
payment o f  a reasonable fee and may make 
copies o f  those records. 

( 4 )  Any person may examine the records 
re fer red t o  i n  sect ion 2 0 ( 1 ) ( c )  and ( d )  
dur ing the usual business hours o f  the 
corporat ion upon payment o f  a reasonable fee 
and may make copies o f  those records. 

( 5 1  I f  the corporat ion i s  a 
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distributing corporation, any person, upon 
payment of a reasonable fee and upon sending 
to a corporation or its agent the statutory 
declaration referred to in subsection (91, 
may upon application require the corporation 
or its agent to furnish within 10 days from 
the receipt of the statutory declaration a 
list (in this section referred to as the 
"basic list") made up to a date not more than 
10 days before the date of receipt of the 
statutory declaration setting out 

(a) the names of the shareholders of 
the corporation, 

(b) the number of shares owned by each 
shareholder, and 

( c )  the address of each shareholder, 

as shown on the records of the corporation. 

(6) A person requiring a corporation to 
supply a basic list may, if he states in the 
statutory declaration referred to in 
subsection ( 5 )  that he requires supplemental 
lists, require the corporation or its agent 
upon payment of a reasonable fee to furnish 
supplemental lists setting out any changes 
from the basic list in the information 
provided in it for each business day 
following the date the basic list is made up 
to. 

(7) The corporation or its agent shall 
furnish a supplemental list required under 
subsection 16) 

(a) on the date the basic list is 
furnished, if the information 
relates to changes that took place 
prior to that date, and 

(b) on the business day following the 
day to which the supplemental list 
relates, if the information relates 
to changes that take place on or 
after the date the basic list is 
furnished. 

( 8 )  A person requiring a corporation to 
supply a basic list or a supplemental list 
may also require the corporation to include 
in that list the name and address of any 
known holder of an option or right to acquire 
shares in the corporation. 

(9) The statutory declaration required 
under subsection ( 5 )  shall state 
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(a) the name and address of the 
applicant, 

(b) the name and address for service of 
the body corporate if the applicant 
is a body corporate, and 

(c) that the basic list and any 
supplemental lists obtained 
pursuant to subsection (6) will not 
be used except as permitted under 
subsection (11). 

(10) If the applicant is a body 
corporate, the statutory declaration shall be 
made by a director or officer of the body 
corporate. 

( 1 1 )  A list of shareholders obtained 
under this section shall not be used by any 
person except in connection with 

(a) an effort to influence the voting 
of shareholders of the corporation, 

(b) an offer to acquire shares of the 
corporation, or 

(c) any other matter relating to the 
affairs of the corporation. 

(12) A person who, without reasonable 
cause, contravenes this section is guilty of 
an offence and liable on sumnary conviction 
to a fine of not more than $5000 or to 
imprisonment for a term of not more than 6 
months or to both. 

NOTE: Access to corporate records. CBCA s. 21, 
varied. 

Comnen t s 

1. See the discussion of access to corporate records at 
pp. 34-35 of our Report. 

2. S. 21 of the draft Act has been divided to distinguish 
more clearly the classes of people who would have 
access to different classes of corporate records. 
Anyone would have the right to see the securities 
register and notices of directors; creditors would in 
addition have the right to see the articles of 
incorporation and by-laws; shareholders would have the 
right to see all these and any unanimous shareholder 
agreement, shareholders minutes and disclosures of 
directors' interests in contracts. Directors would 
have the right to see all records. 



3 .  A shareholder i s  e n t i t l e d  under ACA s .  52(1\  t o  obta in  
a copy o f  the memorandum and a r t i c l e s  o f  association. 
S .  21(2) has much the same e f f e c t .  

4 .  S .  21(5) o f  the d r a f t  Act provides for the furnishing 
o f  a l i s t  of  shareholders and addresses fo r  use i n  a 
take-over b i d  or proxy f i g h t .  I t  would apply only t o  a 
d i s t r i b u t i n g  corporat ion,  un l ike CBCA s. 2 1 ( 3 ) .  

22 . (1 )  A l l  r eg is te rs  and other records 
required by t h i s  Act t o  be prepared and 
maintained may be i n  a bound or loose-leaf 
form or i n  a photographic f i l m  form, or may 
be entered or recorded by any system o f  
mechanical or e lect ron ic  data processing or 
any other information storage device that i s  
capable o f  reproducing any required 
information i n  i n t e l l i g i b l e  w r i t t en  form 
w i t h i n  a reasonable time. 

( 2 )  I f  a person i s  e n t i t l e d  t o  examine 
any reg is te r  or record that i s  maintained by 
a corporat ion i n  a form other than a w r i t t en  
form and makes a request o f  the corporat ion 
to  do so, the corporat ion sha l l  

( a )  make avai lable t o  that person 
w i t h i n  a reasonable time a 
reproduction o f  the tex t  o f  the 
reg is ter  or record i n  i n t e l l i g i b l e  
w r i t t en  form, or 

( b )  provide f a c i l i t i e s  t o  enable that 
person t o  examine the text  o f  the 
reg is ter  or record i n  an 
inte1l ig ib l .e w r i t t en  form otherwise 
than by providing a reproduction o f  
that tex t ,  

and sha l l  al low that person t o  make copies o f  
that  reg is te r  or record. 

( 3 )  A corporation and i t s  agents sha l l  
take reasonable precautions t o  

( a )  prevent loss or dest ruct ion o f ,  

( b )  prevent f a l s i f i c a t i o n  o f  en t r ies  
i n ,  and 

( c )  f a c i l i t a t e  detect ion and correct ion 
o f  inaccuracies i n ,  

the reg is te rs  and other records required b,y 
t h i s  Act t o  be prepared and maintained. 

(4) A person who, without reasonable 
cause, contravenes t h i s  sect ion i s  g u i l t y  o f  
an of fence and l i a b l e  on sumnary conv ic t ion 
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t o  a f i n e  of  not more than $5000 or to  
imprisonment for  a term o f  not more than 6 
months or both. 

NOTE: Form o f  records. CBCA s. 22, w i th  the addi t ion of  
new s. 2 2 ( 2 ) .  

1 .  S .  22(1) would e f fec t  a minor technical reform. I t  
recognizes that reg is ters  and records are not kept i n  
massively bound books as they were i n  olden days. 

2. We think that s.  22(2) i s  necessary i n  order t o  ensure that 
the person attending at  the records o f f i c e  t o  examine 
records which he i s  e n t i t l e d  t o  examine, i s  not simply 
handed a piece o f  computer tape and t o l d  t o  go ahead. 

23 . (1 )  A corporation may adopt and 
change a corporate seal which shal l  contain 
the name o f  the corporation. 

( 2 )  A document executed on behalf of  a 
corporation by a d i r ec to r ,  an o f f i c e r  or an 
agent of the corporation, i s  not i nva l i d  
merely because the corporate seal i s  not 
a f f i xed  t o  the document. 

( 3 )  Share c e r t i f i c a t e s  of a corporation 
may be issued under i t s  corporate seal or a 
facsimi le o f  that corporate seal. 

( 4 )  A document requi r ing authent icat ion 
by a corporation may be signed by a d i rec to r  
or the secretary or other authorized o f f i c e r  
o f  the corporation and need not be under i t s  
corporate seal. 

15) A corporation may adopt a facsimi le 
o f  i t s  corporate seal for use i n  any other 
j u r i s d i c t i o n  outside Alberta that complies 
w i th  the laws o f  that j u r i sd i c t i on .  

NOTE: Corporate seal. C B C A  s .  23 as t o  subsection (21. 

Comnen t 

1 .  S .  23 . (1 )  would al low a corporation to  have a corporate seal 
but would not compel i t  t o  do so. See our Report, p .  45 for 
a discussion o f  the subject. 

2. None o f  the modern business corporations Acts p roh ib i t  a 
corporate seal and we do not th ink that the proposed ABCA 
should do so. Having made t h i s  recomnendation, however, we 
recomnend that i t  make addi t ional  provis ions regarding the 
corporate seal t o  provide that i f  a corporation does adopt a 
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seal, i t  must have the name of the corporation upon i t ;  and 
that if a corporation has a seal, i t  may use a facsimile on 
its share certificates if i t  desires to issue its share 
certificates under seal, which we think is necessary for a 
corporation distributing its share certificates to the 
public; we have retained the ACA s. 290 in s .  23(4); and we 
have retained the provisions of the ACA s. 1 5 2 ( 1 )  in s. 
23(5). 
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CORPORATE F I N A N C E  

24.11) Shares o f  a c o r p o r a t i o n  s h a l l  be 
i n  r e g i s t e r e d  form and s h a l l  be w i t hou t  
nominal o r  par  va lue .  

(2) I f  a body corpora te  i s  con t inued 
under t h i s  Act ,  a share w i t h  nominal o r  par  
va lue  issued by the body corpora te  b e f o r e  i t  
was so con t inued i s ,  f o r  the purpose o f  
subsect ion (11 ,  deemed t o  be a share w i t hou t  
nominal o r  par va lue .  

( 3 )  I f  a co rpo ra t i on  has o n l y  one c l a s s  
o f  shares,  the  r i g h t s  o f  the ho lde rs  o f  those 
shares a re  equal i n  a l l  respects and i nc lude  
the r i g h t s  

/ a )  t o  v o t e  a t  any meeting o f  
shareholders o f  the co rpo ra t i on ,  

/ b )  t o  r ece i ve  any d i v i dend  dec la red  by  
the  co rpo ra t i on ,  and 

( c )  t o  r ece i ve  the remain ing p rope r t y  
o f  the  co rpo ra t i on  on d i s s o l u t i o n .  

( 4 )  The a r t i c l e s  may p r o v i d e  f o r  more 
than one c l a s s  o f  shares and, i f  they .so 
p rov ide ,  

( a )  the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and c o n d i t i o n s  
a t t a c h i n g  t o  the shares o f  each 
c l a s s  s h a l l  be set  out  i n  the 
a r t i c l e s ,  and 

( b )  the  r i g h t s  se t  ou t  i n  subsec t ion  
( 3 )  s h a l l  be at tached t o  a t  l e a s t  
one c l a s s  o f  shares bu t  a l l  o f  
those r i g h t s  a re  no t  r e q u i r e d  t o  be 
a t tached t o  one c l a s s .  

(51  Subject t o  sec t i on  27, i f  a 
c o r p o r a t i o n  has more than one c l a s s  o f  
shares, the  r i g h t s  o f  the ho lders  o f  the  
shares of any c l a s s  a re  equal i n  a l l  
respec ts .  

NOTE: Shares and c lasses  o f  shares. CBCA s .  24 w i t h  the  
a d d i t i o n  o f  subsec t ion  ( 5 ) .  

1 .  S .  24 (1 )  would a b o l i s h  par  va lue  shares. See t he  d i scuss ion  
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a t  p .  72-74 o f  our Report 

2. S .  2 4 ( 1 )  would requ i re  that  the shares be i n  reg is tered 
form. ACA s. 72 permits a company t o  issue a share warrant 
s t a t i n g  that  the bearer i s  e n t i t l e d  t o  the shares covered by 
the warrant (which should not be confused w i t h  a share 
warrant e n t i t l i n g  the holder t o  acquire shares).  We see no 
reason f o r  the use o f  share warrants as provided by the ACA, 
and we accordingly recomnend adoption o f  the CECA prov is ion.  

3. When a body corporate continues under the proposed ABCA, s.  
24 (2 )  would t rea t  par value shares issued by i t  before 
continuance as shares without nominal or par value.  Note 
that  s .  181(11) would a l low the Registrar  t o  permit the body 
corporate under some circumstances t o  r e f e r  i n  i t s  a r t i c l e s  
o f  continuance t o  a c lass o f  shares as having a nominal o r  
par value.  

4. Under s .  2 4 ( 3 ) ,  i f  there i s  on ly  one c lass  o f  shares, the 
r i g h t s  o f  the holders would be equal and include the r i g h t s  
t o  vote ,  t o  receive div idends,  'and t o  receive proper ty  on 
d i s s o l u t i o n ;  that  i s  the same as CECA s. .24 (3 ) .  S .  24(5)  
however goes beyond the CECA t o  provide that  i n  every case 
the r i g h t s  o f  the holders o f  a c lass  o f  shares would be 
equal i n  a l l  respects, though s .  27 would permit  d i f fe rences 
t o  be made between d i f f e r e n t  ser ies  o f  the same c lass .  See 
the general d iscussion a t  p.  74-75 o f  our Report. 

2 5 . ( 1 )  Subject t o  the a r t i c l e s ,  the 
by-laws and any unanimous shareholder 
agreement and t o  sect ion 28, shares may be 
issued a t  such times and t o  such persons and 
f o r  such considerat ion as the d i r e c t o r s  may 
determine. 

( 2 )  Shares issued by a corporat ion are 
non-assessable and the holders are not l i a b l e  
t o  the corporat ion or  t o  i t s  c r e d i t o r s  i n  
respect o f  those shares. 

( 3 )  A share s h a l l  not be issued u n t i l  
the  considerat ion fo r  the share i s  f u l l y  pa id  
i n  money or i n  property or past serv ice  that  
i s  not  less i n  value than the f a i r  equivalent  
o f  the money that  the corporat ion would have 
received i f  the share had been issued for  
money. 

(41 I n  determining whether proper ty  o r  
past  serv ice  i s  the f a i r  equivalent  o f  a 
money considerat ion,  the d i r e c t o r s  may take 
i n t o  account reasonable charges and expenses 
o f  organ izat ion and re-organ izat ion and 
payments fo r  property and past serv ices 
reasonably expected t o  b e n e f i t  the 
corporat ion.  

( 5 )  For the purposes o f  t h i s  sect ion,  
"proper ty"  does not inc lude a promissory note 
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o r  a promise t o  pay. 

NOTE: Issue o f  shares. CBCA s .  25 

1. The re fe rence  t o  s .  28 i n  s .  2 5 ( 1 )  preserves any pre-empt ive 
r i g h t  which shareholders may have t o  acqu i re  shares from a 
new issue .  

2. In  e x e r c i s i n g  t h e i r  powers under s .  2 5 ( 1 )  the d i r e c t o r s  are 
sub jec t  t o  a l i a b i l i t y  imposed under s .  113(1)  i f  the  
cons ide ra t i on  rece ived  f o r  the  shares i s  less  than the  f a i r  
equ iva len t  i n  money and t o  t h e i r  d u t i e s  o f  honesty,  good 
f a i t h ,  ca re ,  d i l i g e n c e  and s k i l l  under s .  1 1 7 ( 1 ) ,  and i f  the 
powers a re  abused the  shareholder would have recourse by  a 
d e r i v a t i v e  a c t i o n  under s .  232 o r  an a p p l i c a t i o n  based on 
oppression under s .  234. 

3. I t  w i l l  be noted t h a t  the  powers o f  the  d i r e c t o r s  under s .  
2511) cou ld  be r e s t r i c t e d  by  the  a r t i c l e s ,  t he  by- laws,  o r  
by  a unanimous shareholder agreement. 

4. S .  25 (2 )  and ( 3 )  would prevent  a c o r p o r a t i o n  f rom i s s u i n g  
p a r t l y  p a i d  shares. 

5. S .  2 5 ( 3 )  would r e q u i r e  the  share t o  be f u l l y  p a i d  f o r  upon 
issue ,  p a r t i c u l a r l y  when read i n  con junc t i on  w i t h  s .  2 5 ( 5 ) ,  
which by  say ing  t h a t  a promissory n o t e  o r  a promise t o  pay 
i t  i s  no t  " p r o p e r t y " ,  l i m i t s  the  k i n d s  o f  c o n s i d e r a t i o n  
which the c o r p o r a t i o n  may accept f o r  the  shares. 

6 .  S .  2 5 ( 4 )  would a l l ow  a c o r p o r a t i o n  t o  issue shares t o  
promoters and o the rs  i n  r e c o g n i t i o n  o f ,  and as payment f o r  
the va lue  o f  se rv i ces  g i ven ,  expenses incur red ,  and p rope r t y  
con t r i bu ted ,  by  them. 

7. S .  2 5 ( 3 )  would r e q u i r e  the  d i r e c t o r s ,  i f  they i ssue  a share 
i n  cons ide ra t i on  o f  p r o p e r t y  o r  pas t  serv ice ,  t o  s t i p u l a t e  
f o r  and rece i ve  a cons ide ra t i on  which i s  no t  l ess  i n  va lue  
than the  f a i r  equ iva len t  o f  the money t ha t  t he  c o r p o r a t i o n  
would have rece i ved  i f  the  share had been issued f o r  money. 
I t  i s  i m p l i c i t  i n  the  p r o v i s i o n  t h a t  what the  c o r p o r a t i o n  
would have rece ived  i f  the  share had been issued f o r  money 
would have been an amount a t  l eas t  equal t o  t he  t r u e  va lue  
o f  the  share. Note t ha t  s .  113(1)  would impose l i a b i l i t y  
upon d i r e c t o r s  f o r  any d e f i c i e n c y  i n  the cons ide ra t i on  where 
the share i s  issued f o r  a cons ide ra t i on  o ther  than money. 

26.1 1 )  A c o r p o r a t i o n  s h a l l  ma in ta i n  a 
separate s t a t e d  c a p i t a l  account f o r  each 
c l a s s  and s e r i e s  o f  shares i t  issues.  

(21  A c o r p o r a t i o n  s h a l l  add t o  the  
app rop r i a te  s t a t e d  c a p i t a l  account the f u l l  
amount o f  any cons ide ra t i on  i t  receives f o r  
any shares i t i ssues .  
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( 3 )  Notwithstanding sect ion 25(3) and 
subsection ( 2 )  o f  t h i s  sect ion,  i f  a 
corpora t ion issues shares 

( a )  i n  exchange for 

i i )  property other than a 
promissory note or promise t o  
pay, o r  

(i i) issued shares o f  the 
corporat ion o f  a d i f f e r e n t  
c lass or  se r ies ,  

and a l l  the shares issued by the 
corporat ion i n  the exchange are 
redeemable shares created for  that  
purpose, or  shares which the 
corporat ion i s  requ i red t o  issue 
pursuant t o  conversion r i g h t s  o r  
pr  i v i  leges attached t o  the shares 
t o  be exchanged at  the time that  
they were issued, o r  

( b )  pursuant t o  

an amalgamation agreement re fe r red  
t o  i n  sect ions 176 or  180.1 o r  

(ii) an arrangement r e f e r r e d  t o  i n  
sect ion 1 8 6 ( l ) ( b )  or ( c )  

t o  shareholders of an amalgamating 
body corporate who receive the 
shares i n  add i t i on  t o  o r  instead o f  
secur i t i es  o f  the amalgamated body 
corporate,  

the corporat ion may add t o  the s ta ted c a p i t a l  
accounts maintained f o r  the shares o f  the 
classes o r  ser ies  issued the whole o r  any 
p a r t  o f  the amount o f  the cons idera t ion i t  
received i n  the exchange. 

( 4 )  On the issue o f  a share a 
corporat ion sha l l  not add t o  a s ta ted c a p i t a l  
account i n  respect o f  the share i t  issues an 
amount greater  than the amount o f  the 
cons idera t ion i t  received f o r  the share. 

( 5 )  If a corporat ion proposes t o  add 
any amount t o  a s ta ted c a p i t a l  account i t  
maintains i n  respect o f  a c lass  or  se r ies  o f  
shares and 

( a )  the amount t o  be added was not 
received by the corporat ion as 
considerat ion f o r  the issue o f  
shares, and 
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(b) the corporation has issued any 
outstanding shares of more than one 
class or series, 

the addition to the stated capital account 
must be approved by special resolution unless 
all the issued and outstanding shares are 
shares of not more than 2 classes of 
convertible shares referred to in section 
37(5). 

(6) When a body corporate is continued 
under this Act, i t  may add to a stated 
capital account any consideration received by 
i t  for a share i t  issued. 

( 7 )  A corporation at any time may, 
subject to subsection (51, add to a stated 
capital account any amount i t  credited to a 
retained earnings or other surplus account. 

( 8 )  When a body corporate is continued 
under this Act, subsection (2) does not apply 
to the consideration received'by i t  before i t  
was so continued unless the share in respect 
of which the consideration is received is 
issued after the corporation is so continued. 

(9) When a body corporate is continued 
under this Act, any amount unpaid in respect 
of a share issued by the body corporate 
before i t  was so continued and paid after i t  
was so continued shall be added to the stated 
capital account maintained for the shares of 
that class or series. 

( 1 0 )  For the purposes of sections 
32(2), 36(3), 40, 42(1) and 179(2)(a), when a 
body corporate is continued under this Act. 
its stated capital is deemed to include the 
amount that would have been included in the 
stated capital of the body corporate i f  i t  
had been incorporated under this Act. 

( 1 1 )  A corporation shall not reduce its 
stated capital or any stated capital account 
except in the manner provided in this Act. 

(12) Subsections (1) to ( 1 1 )  and any 
other provisions of this Act relating to 
stated capital do not apply to an open-end 
mutual fund. 

( 1 3 )  For the purposes of this section, 
"open-end mutual fund" means a corporation 
that mahes a distribution to the public of 
its shares and that carries on only the 
business of investing the consideration i t  
receives for the shares i t  issues, and all or 
substantially all of those shares are 



redeemable upon the demand of a shareholder. 

NOTE: Stated capital  accounts. CBCA s. 2 6 .  

1 .  S .  26(1) would require a corporation to maintain on i t s  
balance sheet a separate stated capital  account for each 
class of shares i t  issues; s. 26(2) would require the 
corporation to add to  the appropriate stated capi ta l  account 
the f u l l  amount of any consideration i t  receives for any 
shares i t  issues; and s.  26(11) would require the 
corporation not to  reduce i t s  stated capi ta l  or any stated 
capi ta l  account except i n  the manner provided by the 
proposed Act. I t  w i l l  be noted that s .  36 of the dra f t  Act 
would allow a reduction by special resolution for any 
purpose, including the purpose of extinguishing or reducing 
a l i a b i l i t y  i n  respect of an amount unpaid on a share, the 
purpose of a d is t r ibu t ion  of capi ta l  to  shareholders, or the 
purpose of wr i t ing  o f f  an amount not represented by assets; 
though s.  36(3) would preclude such a reduction i f  a 
l i q u i d i t y  test or a solvency test i s  not met. Except as 
against such a reduction, the stated capi ta l  account would 
be protected by the provision i n  s. 40 that a dividend 
cannot be paid unless there are reasonable grounds for 
bel ieving that after i t  i s  paid the real izable value of the 
corporation's assets would be equal t o  the aggregate of i t s  
l i a b i l i t i e s  and stated capi ta l  of  a l l  classes, by a somewhat 
similar provisions applicable to  a redemption of shares 
under s. 34, and by other prohibi t ions i n  the d ra f t  Act 
against payments which do not meet l i q u i d i t y  or solvency 
tests. 

2 .  S .  2 6 ( 4 )  would preclude the corporation from adding to  a 
stated capi ta l  account i n  respect of a share an amount 
greater than the amount of the consideration i t  receives for 
the share and s.  26(5) would require a special resolution 
for any other addit ion to a stated capi ta l  account unless 
there i s  only one class of shares, or two classes of 
mutually convertible shares. I n  the absence of such 
provisions, a class of shareholders could receive a return 
of capi ta l  i n  excess of that provided by them, to the 
detriment of other shareholders. 

3 .  CBCA s. 26(1 .?)  makes an exception to  the ru le  that the 
corporation must add to a stated capital  account the whole 
of the consideration received for the sale of a share. That 
exception applies only i f  the share i s  issued for property 
of a person or for shares of a body corporate, and i f  the 
person or body corporate does not deal at arm's length with 
the corporation. Representations were made to us that the 
exception should be extended to include transactions 
involving a person or body corporate dealing at arm's 
length. I t  appears to us, however, that the exception would 
then trench substant ial ly upon the provisions for requiring 
stated cap i ta l ,  and that ,  as there i s  no reason to 
dist inguish for th is  purpose between monetary and 
non-monetary proceeds of sale, the exception as extended 



would destroy the rational foundation for what would remain 
of those provisions. S .  26(3)(a) of the draft Act would 
approach the problem somewhat differently; i t  would make an 
exception for a case in which a corporation exchanges for 
property redeemable shares created for the purpose of the 
exchange. We think that that restriction would leave the 
provisions for stated capital intact while allowing the 
corporation enough flexibility to achieve the desired 
objectives. S .  26(3)(b) comes directly from CBCA s. 
26(1.2)(b). We have some reservations about provisions 
which are designed to allow a limited number of individuals 
to obtain income tax relief, but we concluded that a 
business corporations Act should not consciously place a bar 
in the way of transactions which are sanctioned by other 
parts of the law. 

4. Under s. 26(6) a company or corporation that had issued par 
value shares before its continuation under the new Act, and 
had issued those shares at a price in excess of the par 
value, might include the excess in its stated capital and 
thus convert what was formerly a designated surplus to part 
of its stated capital. I t  will be noted that in applying 
the solvency test under ss. 32(2),,36, 40, 42 and 179, such 
a designated surplus, if not included as part of the stated 
capital, must nevertheless be treated as though i t  had been 
in order to meet the solvency test: see s. 26( 10). 

5. The rules about stated capital would make i t  difficult, if 
not impossible, for an open-end mutual fund corporation to 
carry on its business of distributing shares to the public, 
investing the proceeds, and redeeming the shares on demand. 
Further, the protection of the rules is not. needed when that 
is the corporation's only business. S. 26(12) therefore 
exempts open-end mutual funds from s. 26. 

27.( 1 1  The articles may authorize the 
issue of any class of shares in one or more 
series and may authorize the directors to fix 
the number of shares in each series and to 
determine the designation, rights, 
privileges, restrictions and conditions 
attaching to the shares of each series, 
subject to the limitations set out in the 
articles. 

(2) If any cumulative dividends or 
amounts payable on return of capital in 
respect of a series of shares are not paid in 
full, the shares of all series of the same 
class participate rateably in respect of 
accumulated dividends and return of capital. 

(3) No rights, privileges, restrictions 
or conditions attached to a series of shares 
authorized under this section shall confer 
upon a series a priority in respect of 
voting, dividends or return of capital over 
any other series of shares of the same class 
that are then outstanding. 
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(4) Subsection (3) does not apply to a 
right or privilege to exchange a share or 
shares for, or to convert a share or shares 
into, a share or shares of another class. 

( 5 )  Before the issue of shares of a 
series authorized under this section, the 
directors shall send to the Registrar 
articles of amendment in prescribed form to 
designate a series of shares. 

( 6 )  Upon receipt of articles of 
amendment designating a series of shares, the 
Registrar shall issue a certificate of 
amendment in accordance with section 255. 

(7) The articles of the corporation are 
amended accordingly on the date shown in the 
certificate of amendment. 

NOTE: Shares in series* CBCA s. 27 

Comnen t 

1 .  S. 27 provides for the issue of classes of shares in one or 
more series, but leaves i t  to the articles of incorporation 
to provide for necessary authority. The articles, however, 
may delegate to the directors authority to fix the number 
of, and to determine the rights and restrictions attaching 
to, the shares in a series. S. 2733) and ( 4 )  together 
define the fundamental respects in which the equality of the 
shares within the class, as provided for in s. 24(5) of the 
draft Act, cannot be subverted. The inclusion of voting in 
s. 2713) is a departure from the CBCA. 

2. S. 27(2) provides for rateable sharing of accumulated unpaid 
dividends and returns of capital among all the shares of 
every series of a class, and s. 27(3) prohibits the giving 
of priority in respect of dividend or return of capital to a 
later series over an earlier series of the same class. 

3. S. 27(5) to s. 27(7) are procedural 

28.( 1 )  If the articles or a unanimous 
shareholders agreement so provide, no shares 
of a class shall be issued unless theshares 
have first been offered to the shareholders 
holding shares of that class, and those 
shareholders have a pre-emptive right to 
acquire the offered shares in proportion to 
their holdings of the shares of that class, 
at the same price and on the same terms as 
those shares are to be offered to others. 

(2) Notwithstanding that the articles 
provide the pre-errptive right referred to in 
subsection ( 1 1 ,  shareholders have no 
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pre-emptive right in respect of shares to be 
i ssued 

(a) for a consideration other than 
mney, 

(b) as a share dividend, or 

(c) pursuant to the exercise of 
conversion privileges, options or 
rights previously granted by the 
corporation. 

NOTE: Shareholder's pre-emptive right. CBCA s. 28. 

See the discussion of the subject of pre-emptive rights at 
pp. 79-80 of our Report. 

2 9 . ( 1 )  A corporation may issue 
certificates, warrants or other evidences of 
conversion privileges, options or rights to 
acquire securities of the corporation, and 
shall set out their conditions 

(a) in the certificates, warrants or 
other evidences, or 

( b )  in certificates evidencing the 
securities to which the conversion 
privileges, options or rights are 
attached. 

( 2 1  Conversion privileges, options and 
rights to purchase securities of a 
corporation may be made transferable or 
non-transferable, and options and rights to 
purchase may be made separable or inseparable 
from any securities to which they are 
attached. 

1 3 )  If a corporation has granted 
privileges to convert any securities issued 
by the corporation into shares, or into 
shares of  another class or series, or has 
issued or granted options or rights to 
acquire shares, the corporation shall reserve 
and continue to reserve sufficient authorized 
shares to meet the exercise of those 
conversion privileges, options and rights. 

NOTE: Options and other rights to acquire securities. 
CBCA s. .29. 



Comnen t 

5 .  29 authorizes the issue of instruments e n t i t l i n g  holders 
t o  convert or acquire secur i t ies .  The provis ions are 
f l e x i b l e  and are necessary t o  the e f f i c i e n t  carry ing on o f  
corporate f inancing. 

30 . (1 )  Except as provided i n  subsection 
( 2 )  and sections 31 t o  34, a corporation 

( a )  shal l  not hold shares i n  i t s e l f  or 
i n  i t s  holding-body corporate, and 

( b )  shal l  not permit any of i t s  
subsidiary bodies corporate t o  
acquire shares o f  the corporation. 

( 2 )  Notwithstanding subsection ( 1 1 ,  not 
more than 1% o f  the issued shares o f  each 
class o f  shares o f  a holding body corporate 
may be held by a l l  the subsidiar ies of  the 
holding body corporate. 

( 3 )  Subject t o  subsections ( 2 )  and ( 4 1 ,  
a corporat ion shal l  cause a subsidiary body 
corporate o f  the corporation that holds 
shares o f  the corporation t o  s e l l  or  
otherwise dispose o f  those shares w i t h i n  5 
years from the date 

( a )  the body corporate became a 
subsidiary of the corporation, or 

( b )  the corporation was continued under 
t h i s  Act. 

( 4 )  Subsection ( 3 )  does not apply t o  
shares acquired by the subsidiary body 
corporate before the comnencement of  t h i s  
Act. 

N O T E :  Prohibi ted share holdings i n  a corporation or i t s  
holding body corporate. CECA s.  30 w i th  the addi t ion o f  
subsections ( 2 )  and (4). 

Comnen t 

1 .  S .  30(1)  i s  necessary t o  prevent a corporation f-rom using 
the purchase of  i t s  shares by a subsidiary as a means of  
avoiding the requirements of  the proposed ABCA wi th  regard 
t o  the acquis i t ion o f  i t s  own shares. ACA s .  41.8(1) 
already p roh ib i t s  a subsidiary company from acquiring any 
shares of  i t s  holding company i n  excess o f  1% of  the number 
o f  issued shares of  the holding company; the subsection was 
enacted as a resu l t  of  the I n s t i t u t e ' s  Report 21: "Purchase 
by a Company of  Shares which i t  has Issued". 
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2 .  S .  3 0 ( 1 )  i s  a l s o  d e s i r a b l e  i n  o rder  t o  p revent  management o f  
the h o l d i n g  company from causing a s u b s i d i a r y  t o  buy i n  
shares o f  t he  h o l d i n g  company so as t o  g e t  r i d  o f  the 
oppos i t i on  o f  those from whom the  shares a re  bought.  S .  
3 1 ( 3 ) ,  which would prevent  the shares be ing  voted,  would 
deal  w i t h  p a r t  o f  the problem b u t  no t  w i t h  a l l  o f  i t .  

3. The h o l d i n g  o f  1% o f  the p a r e n t ' s  shares by  a subs id i a r y ,  
though d i f f i c u l t  t o  e x p l a i n  i n  l o g i c ,  does no t  appear l i k e l y  
t o  cause any ser ious  r e s u l t s .  There may be reasons why the 
r e s u l t i n g  f l e x i b i l i t y  i s  d e s i r a b l e ,  p a r t i c u l a r l y  i n  
connect ion w i t h  c e r t a i n  tax r o l l - o v e r s .  

4. Under the proposed ABCA there  would be two k i n d s  o f  
s i t u a t i o n s  i n  which a subs id i a r y  cou ld  l e g i t i m a t e l y  h o l d  
more than 1% o f  the  shares i n  i t s  h o l d i n g  company. One case 
i s  t ha t  i n  which a h o l d i n g  company acqui res c o n t r o l  o f  a 
subs id i a r y  which a l ready  owns shares i n  the  h o l d i n g  company. 
The o ther  i s  the  case i n  which the h o l d i n g  company was 
incorpora ted  under another Act and con t inues  under the 
proposed ABCA. I n  e i t h e r  case, s .  3 0 ( 3 )  would g i v e  the  
subs id i a r y  a reasonable time t o  d i v e s t  i t s e l f  o f  the  shares. 

5 .  S.  30 (4 )  i s  a depar tu re  from CBCA s .  3 0 ( 2 )  i n  t h a t  i t  would 
no t  r e q u i r e  the divestment o f  shares acqui red be fo re  the  
coming i n  f o r c e  o f  the  proposed ABCA. We are  no t  aware o f  
any e x i s t i n g  problem a r i s i n g  from the h o l d i n g  o f  shares by  
s u b s i d i a r i e s  i n  paren ts  i n  A l b e r t a ;  the concern i s  p r i m a r i l y  
over the p rospec t i ve  use o f  the dev ice .  S .  3013) and ( 4 )  
would avo id  u p s e t t i n g  e x i s t i n g  arrangements, i f  there a re  
any, upon which people have acted.  

3 1 . ( 1 )  A c o r p o r a t i o n  may i n  t he  
capac i t y  o f  a l ega l  r ep resen ta t i ve  h o l d  
shares i n  i t s e l f  o r  i n  i t s  h o l d i n g  body 
corpora te  unless i t  o r  the  h o l d i n g  body 
corpora te  o r  a s u b s i d i a r y  o f  e i t h e r  o f  them 
has a b e n e f i c i a l  i n t e r e s t  i n  the  shares. 

( 2 )  A co rpo ra t i on  may h o l d  shares i n  
i t s e l f  o r  i n  i t s  h o l d i n g  body corpora te  b y  
way o f  s e c u r i t y  f o r  the  purposes o f  a 
t r ansac t i on  entered i n t o  by  i t  i n  the 
o r d i n a r y  course o f  a business t ha t  inc ludes  
the  l end ing  o f  money. 

( 3 )  A c o r p o r a t i o n  h o l d i n g  shares i n  
i t s e l f  o r  i n  i t s  h o l d i n g  body corpora te  s h a l l  
no t  vo te  o r  permi t  those shares t o  be vo ted  
un less  the  c o r p o r a t i o n  

( a )  ho lds  the shares i n  t he  capac i t y  o f  
a l ega l  r e p r e s e n t a t i v e ,  and 

( b )  has compl ied w i t h  s e c t i o n  147 

NOTE: Except ion to p r o h i b i t i o n s  i n  s .  30. CBCA s .  31. 
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Comnen t 

S .  3 1 ( 1 )  and s. 31i2) would allow a corporation t o  hold 
shares that i t  or i t s  holding company has issued i n  two 
cases. One i s  the case i n  which i t  holds the shares as a 
legal representative only. The other i s  the case i n  which 
i t  holds shares by way o f  secur i ty for  the purposes o f  a 
transaction i n  the ordinary course of a business that 
includes the lending o f  money. These provisions would, we 
think, al low f l e x i b i l i t y  without g iv ing  r i s e  to  any problem, 
pa r t i cu la r l y  i n  view o f  s. 3 1 i 3 )  under which the shares are 
not t o  be voted unless they are held i n  the capacity of  a 
legal representative and the corporation has obtained 
author i ty  t o  vote. 

32.( 1 )  Subject t o  subsection ( 2 )  and to  
i t s  a r t i c l e s ,  a corporation may purchase or 
otherwise acquire shares issued by i t .  

( 2 )  A corporation shal l  not make any 
payment to  purchase or otherwise acquire 
shares issued by i t  i f  there are reasonable 
grounds for be l iev ing that 

( a )  the corporation i s ,  or would a f te r  
the payment be, unable to pay i t s  
l i a b i l i t i e s  as they become due, or 

I b )  the real izable value o f  the 
corporation's assets would a f te r  
the payment be less than the 
aggregate of  i t s  l i a b i l i t i e s  and 
stated capi ta l  o f  a l l  classes. 

( 3 )  Subject t o  any unanimous 
shareholder agreement, a corporation that i s  
not a d i s t r i bu t i ng  corporation sha l l ,  w i th in  
30 days o f  the purchase of  any o f  i t s  issued 
shares, n o t i f y  i t s  shareholders i n  accordance 
w i th  section 246 o f  

( a )  the number of  shares i t  has 
purchased, 

I b )  the names o f  the shareholders from 
whom i t  has purchased the shares, 

( c )  the p r i ce  paid for the shares, 

( d l  i f  the consideration was other than 
cash, the nature o f  the 
consideration given and the value 
a t t r ibu ted  t o  i t ,  and 

(el the balance, i f  any, remaining due 
to  shareholders or shareholders 
from whom i t  purchased the shares. 

( 4 )  Subject t o  any unanimous 
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shareholder agreement, a shareholder of a 
corporation other than a d i s t r i bu t i ng  
corporation i s  e n t i t l e d  upon request and 
without charge to a copy of the agreement 
between the corporation and any o f  i t s  other 
shareholders under which the corporation has 
agreed to  purchase, or has purchased, any o f  
i t s  own shares. 

NOTE; Acquisit ion by corporation of i t s  own shares. CBCA 
s. 32 wi th  the addit ion of subsections ( 3 )  and ( 4 ) .  

Comnen t 

1 .  S .  32 would replace the rather complex provisions of ACA s. 
41.1 t o  41.9. The carp lex i ty  of the A C A  provisions i s  
needed for the protect ion o f  shareholders under an Act / the  
A C A )  that does not provide the remedies for shareholders 
which are provided by the CBCA and which would be provided 
by the proposed ABCA.  See the discussion at pp. 80-82 o f  
our Report. 

2 .  S .  32(2) would require that a f ter  the purchase of i t s  own 
shares the corporation must be able to meet two tests,  a 
l i q u i d i t y  test and a solvency test .  The solvency test 
requires the corporation to have assets the real izable value 
o f  which would be at least equal t o  the aggregate o f  the 
corporation's l i a b i l i t i e s  and i t s  stated cap i ta l  of  a l l  
classes. The two tests would give protect ion t o  both 
creditors and other shareholders. 

3 .  We have added s. 3213) and ( 4 )  t o  the dra f t  Act to ensure 
that ,  i n  the case o f  a non-d is t r ibut ing corporation, the 
shareholders whose shares have not been purchased would 
receive information upon the basis of which they decide 
whether there has been an abuse that should be remedied by a 
der ivat ive action under s .  232 or an action based on 
oppression or unfa i r  discr iminat ion under s.  2 3 4 .  

4 .  The c i v i l  l i a b i l i t y  o f  an insider would be imposed upon a 
non-distr ibut ing corporation by Part 10 o f  the dra f t  Act. 

33.(1) Notwithstanding section 32 (2 ) ,  
but subject to  subsection ( 3 )  and to i t s  
a r t i c l es ,  a corporation may purchase or 
otherwise acquire shares issued by i t  t o  

( a )  s e t t l e  or compromise a debt or 
claim asserted by or against the 
corporation, 

( b )  el iminate f ract ional  shares, or 

( c )  f u l f i l  the terms of a 
non-assignable agreement under 
which the corporation has an opt ion 
or i s  obliged to  purchase shares 
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owned by a d i rec to r ,  an o f f i c e r  or 
an employee of the corporation. 

( 2 )  Notwithstanding section 32 (2 ) ,  a 
corporation may purchase or otherwise acquire 
shares issued by i t  to  

(a )  sa t i s fy  the claim of a shareholder 
who dissents under section 184, or 

( b )  comply w i th  an order under section 
234. 

( 3 )  A corporation shal l  not make any 
payment t o  purchase or acquire under 
subsection ( 1 )  shares issued by i t  i f  there 
are reasonable grounds for  be l iev ing that 

( a )  the corporation i s ,  or would af ter  
the payment be, unable t o  pay i t s  
l i a b i l i t i e s  as they become due, or 

( b )  the rea l izable value o f  the 
corporation's assets would af ter  
the payment be less than the 
aggregate of  i t s  l i a b i l i t i e s  and 
the amounts required for payment on 
a redemption or i n  a l iqu ida t ion  of 
a l l  shares the holders of  which 
have the r i g h t  t o  be paid p r i o r  t o  
the holders of  the shares to  be 
purchased or acquired. 

NOTE:  Al ternat ive acquis i t ion by corporation of  i t s  own 
shares. CBCA s. 3 3 .  

1 .  5.  32 would authorize any purchase by a corporation of 
shares issued by i t .  I t  would impose, however, two tests ,  
each o f  which must be sa t i s f ied .  The f i r s t  i s  a l i q u i d i t y  
t es t .  The second i s  a solvency test which requires that th 
rea l izable value of  the corporation's assets would af ter tl- 
payment be less than the aggregate o f  i t s  l i a b i l i t i e s  and 
stated cap i ta l  o f  a l l  classes. 

2. S .  3 3 ( 1 )  and ( 3 )  would relax the solvency test i n  three 
cases, so that ,  a f te r  the purchase, the corporation would 
only have to  sa t i s fy  i t s  l i a b i l i t i e s  and provide upon a 
redemption or l i qu ida t ion  for the amounts payable t o  the 
holders o f  shares wi th  r i gh t s  p r i o r  t o  those being 
purchased; i n  other words, the corporation would not have 
be able t o  cover the cap i ta l  due to  shareholders wi th  
posi t ions equal or junior t o  the posi t ions of the holders 
the shares being purchased. The e f fec t  i s  to  f a c i l i t a t e  
cer ta in  kinds o f  purchases which are more l i k e l y  to  be i n  
the in terests  o f  the corporation and less l i k e l y  t o  be 
abused than are purchases o f  the corporation's own shares 
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34.( 1 )  Notwithstanding section 3 2 ( 2 )  or 
33(3), but subject to subsection (2! and to 
its articles, a corporation may purchase or 
redeem any redeemable shares issued by i t  at 
prices not exceeding the redemption price of 
those shares stated in the articles or 
calculated according to a formula stated in 
the articles. 

(2) A  corporation shall not make any 
payment to purchase or redeem any redeemable 
shares issued by i t  if there are reasonable 
grounds for believing that 

(a) the corporation is, or would after 
the payment be, unable to pay its 
liabilities as they become due, or 

ib) the realizable value of the 
corporation's assets would after 
the payment be less than the 
aggregate of 

(i) its liabilities, and 

(ii) the amount that would be 
required to pay the holders of 
shares that have a right to be 
paid, on a redemption or in a 
liquidation, rateably with or 
prior to the holders of the 
shares to be purchased or 
redeemed. 

NOTE: Redemption of shares. C B C A  s. 34. 

C o m n  t 

1 .  S. 34would allow the corporation topurchase or redeem 
redeemable shares, but i t  could not do so at a price higher 
than the price which is stated in the articles of 
incorporation or which is calculated according to a formula 
stated in the articles. 

! .  S. 34 would give the corporation much flexibility. I t  would 
do away with the ACA requirement that, unless the redemption 
is effected from the proceeds of a new issue, there must 
either be a capital redemption reserve fund established in 
an amount equal to the amount used to redeem the shares, or 
a reduction of capital which would require a court order. 
Instead, s. 34(2) would establish a liquidity test and a 
solvency test. The latter would require the corporation, in 
addition to being able to pay its' liabilities, to be able to 
make the appropriate distribution of capital to the holders 
of shares which rank equally with or are preferred as to 
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capi ta l  over the shares being redeemed. 

35.( 1 )  A corporation may accept from 
any shareholder a share of the corporation 

( a )  that i s  surrendered to  i t  as a 
g i f t ,  or 

( b )  that has been held i n  escrow 
pursuant to  an escrow agreement 
required by the Comission and that 
i s  surrendered pursuant t o  that 
agreement. 

( 2 )  She corporation may not extinguish 
or reduce a l i a b i l i t y  i n  respect of  an amount 
unpaid on a share surrendered under 
subsection ( 1 )  ( a )  except i n  accordance w i th  
section 36. 

NOTE: Donated and escrowed shares. CBCA s. 35. varied to  
cover escrowed shares. 

1 .  S. 35 would authorize a corporation t o  accept a surrender of 
a share t o  i t  as a g i f t ,  which a company can do presently 
under A C A  s. 3 6 ( l )  ( c i .  There i s  no reason why a corporation 
should not be able to do so. 

2.  S .  35(21 would preclude the ex t inc t ion  or reduction of 
l i a b i l i t y  i n  respect o f  an amount unpaid on a donated share 
unless the stated capi ta l  has been reduced i n  accordance 
w i th  s .  36. Under s. 25(33, there could only be an amount 
unpaid i f  the share were issued before the corporation 
continues under the proposed A B C A .  

3 .  S .  3 5 ( l ) ( b )  provides for the surrender o f  shares under an 
escrow agreement which i s  required by the Alberta S e c u r i t i e ~  
Comnission, and was inserted at the suggestion of our lawyer 
consultants. 

35.ill Subject t o  subsection 131, a 
corporation may by special resolut ion reduce 
i t s  stated capi ta l  for any purpose including, 
without l im i t i ng  the general i ty of  the 
foregoing, the purpose of 

( a )  extinguishing or reducing a 
l i a b i l i t y  i n  respect of  an amount 
unpaid on any share, 

( b )  d i s t r i bu t i ng  t o  the holders of  the 
issued shares o f  any class or 
series of  shares an amount not 
exceeding the stated capi ta l  o f  the 
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class or series, and 

i c )  declaring its stated capital to be 
reduced by an amount that is not 
represented by realizable assets. 

( 2 )  A special resolution under this 
section shall specify the capital account or 
accounts from which the reduction of stated 
capital effected by the special resolution 
will be deducted. 

( 3 )  A corporation shall not reduce its 
stated capital for any purpose other than the 
purpose mentioned in subsection (I)(c) if 
there are reasonable grounds for believing 
that 

(a) the corporation is, or would after 
the reduction be, unable to pay its 
liabilities as they become due, or 

(b) the realizable value of the 
corporation's assets would thereby 
be less than the aggregate of its 
liabilities. 

( 4 )  A creditor of a corporation is 
entitled to apply to the Court for an order 
compelling a shareholder or other recipient 

(a) to pay to the corporation an amount 
equal to any liability of the 
shareholder that was extinguished 
or reduced contrary to this 
section, or 

(b) to pay or deliver to the 
corporation any money or property 
that was paid or distributed to the 
shareholder or other recipient as a 
consequence of a reduction of 
capital made contrary to this 
section. 

15)  An action to enforce a liability 
imposed by this section may not be comnenced 
after 2 years from the date of the action 
complained of. 

(6) This section does not affect any 
liability that arises under section 113. 

NOTE: Other reduction of stated capital. CBCA s. 36. 

S. 36 would give effect to the general policy of the draft 



Act i n  favour o f  f l e x i b i l i t y .  A l l  t h a t  the co rpo ra t i on  
would need t o  do t o  reduce i t s  s t a t e d  c a p i t a l  would be t o  
adopt a spec ia l  r e s o l u t i o n  which makes the  reduc t i on  and 
s p e c i f i e s  the s t a t e d  c a p i t a l  account o r  accounts from which 
the reduc t i on  i s  made. This cou ld  be done " f o r  any purpose 
i n c l u d i n g ,  w i t hou t  l i m i t i n g  the  g e n e r a l i t y  o f  the foregoing"  
the th ree  purposes l i s t e d  i n  s .  3 6 ( 1 ) .  

2. CBCA s .  3 6 ( l )  ( b )  appears t o  permi t  the  d i s t r i b u t i o n  t o  one 
shareholder o f  the whole o f  the s t a t e d  c a p i t a l  o f  the c l a s s .  
We have changed the wording o f  s .  36( 1 ) ( b )  o f  the d r a f t  Act 
t o  avo id  t ha t  i n t e r p r e t a t i o n .  

3. The ACA p r o t e c t s  c r e d i t o r s  (and, t o  some ex ten t ,  
shareholders)  by r e q u i r i n g  a cou r t  o rder  f o r  many reduc t ions  
o f  c a p i t a l .  The d r a f t  Act does n o t :  instead,  s .  36 (3 )  
would p rov ide  a l i q u i d i t y  and solvency t e s t ;  s .  36!4) would 
a l l ow  a c r e d i t o r  t o  apply f o r  an order  compel l ing a 
shareholder t o  pay any amount f o r  which h i s  l i a b i l i t y  was 
ex t ingu ished b y  the spec ia l  r e s o l u t i o n ,  o r  t o  repay any 
money o r  p rope r t y  d i s t r i b u t e d  as a r e s u l t  o f  the  reduc t i on  
o f  c a p i t a l ;  and the  l i a b i l i t y  o f  the  d i r e c t o r s  under s .  113 
would remain. We t h i n k  these remedies t o  be s u f f i c i e n t .  

3 7 . ( 1 )  Upon a purchase, redemption o r  
o the r  a c q u i s i t i o n  by  a co rpo ra t i on  under 
s e c t i o n  32, 33, 34, 43, 184 o r  2 3 4 ( 3 ) ( g )  o f  
shares o r  f r a c t i o n s  o f  shares issued by i t ,  
the  co rpo ra t i on  s h a l l  deduct from the  s t a t e d  
c a p i t a l  account mainta ined f o r  the  c l a s s  or  
s e r i e s  o f  shares purchased, redeemed or  
o therw ise  acquired an amount equal t o  the 
r e s u l t  obta ined by  m u l t i p l y i n g  the  s t a t e d  
c a p i t a l  o f  the shares o f  t ha t  c l a s s  o r  s e r i e s  
by  the  number o f  shares o r  f r a c t i o n s  o f  
shares o f  t ha t  c l ass  o r  s e r i e s  purchased, 
redeemed o r  otherwise acquired,  d i v i d e d  by  
the  number o f  issued shares o f  t ha t  c l a s s  o r  
s e r i e s  imned ia te ly  be fore  the  purchase, 
redemption o r  o ther  a c q u i s i t i o n .  

( 2 )  A co rpo ra t i on  s h a l l  deduct the 
amount o f  a payment made by  t he  co rpo ra t i on  
t o  a shareholder under sec t i on  2 3 4 ( 3 ) ( h )  from 
the  s t a t e d  c a p i t a l  account mainta ined f o r  the  
c l a s s  o r  se r i es  o f  shares i n  respect  o f  which 
the  payment was made. 

( 3 )  A co rpo ra t i on  s h a l l  ad jus t  i t s  
s t a t e d  c a p i t a l  account o r  accounts i n  
accordance w i t h  a spec ia l  r e s o l u t i o n  r e f e r r e d  
t o  i n  sec t i on  36(21. 

( 4 )  Upon a conversion o r  a change under 
s e c t i o n  167, 185, 186 o r  234 o f  issued shares 
o f  a co rpo ra t i on  i n t o  shares o f  another c l ass  
o r  s e r i e s ,  the co rpo ra t i on  s h a l l  

(a1 deduct from the  s t a t e d  c a p i t a l  



account mainta ined for  the  c l a s s  o r  
se r i es  o f  shares converted o r  
changed an amount equal t o  the 
r e s u l t  ob ta ined by m u l t i p l y i n g  the 
s ta ted  c a p i t a l  o f  the shares o f  
tha t  c l ass  o r  s e r i e s  by  the number 
o f  shares o f  t ha t  c l a s s  o r  se r i es  
converted o r  changed, d i v i d e d  by 
the number o f  issued shares o f  tha t  
c l ass  o r  se r i es  imnediate ly  be fo re  
the convers ion o r  change, and 

( b )  add the  r e s u l t  ob ta ined under 
c lause ( a )  and any a d d i t i o n a l  
cons ide ra t i on  pursuant t o  the  
convers ion o r  change t o  the s t a t e d  
c a p i t a l  account mainta ined o r  t o  be 
mainta ined f o r  the  c l ass  o r  s e r i e s  
o f  shares i n t o  which the shares 
have been converted o r  changed. 

( 5 )  For the  purposes o f  subsect ion ( 4 )  
and subject  t o  i t s  a r t i c l e s ,  i f  a co rpo ra t i on  
issues 2 c lasses o f  shares and there  i s  
at tached t o  each c lass  a r i g h t  t o  convert  a 
share o f  the one c lass  i n t o  a share o f  the  
o ther  c l ass  and a share o f  one c lass  i s  
converted i n t o  a share o f  the o ther  c l a s s ,  
the  amount o f  s t a t e d  c a p i t a l  a t t r i b u t a b l e  t o  
a share i n  e i t h e r  c l ass  i s  the aggregate o f  
the s ta ted  c a p i t a l  o f  bo th  c lasses d i v i d e d  by  
the number o f  issued shares o f  bo th  c lasses  
imnediate ly  be fo re  the convers ion.  

( 6 )  Shares o r  f r a c t i o n s  o f  shares 
issued by  a co rpo ra t i on  and purchased, 
redeemed o r  o therw ise  acquired by  i t  s h a l l  
e i t h e r  be cance l led  o r  res to red  t o  the s t a t u s  
o f  au thor ized  but  unissued shares. 

( 7 )  For the purposes o f  t h i s  sec t i on ,  a 
co rpo ra t i on  h o l d i n g  shares i n  i t s e l f  as 
pe rm i t t ed  by  s e c t i o n  31 (1 )  and ( 2 )  i s  deemed 
no t  t o  have purchased, redeemed o r  o therw ise  
acquired those shares. 

18) Shares issued by  a co rpo ra t i on  and 
converted pursuant t o  t h e i r  terms o r  changed 
under s e c t i o n  167, 185, 186 o r  234 i n t o  
shares o f  another c l ass  o r  se r i es  s h a l l  
become issued shares o f  the c l ass  o r  s e r i e s  
o f  shares i n t o  which the shares have been 
converted o r  changed. 

( 9 )  I f  issued shares o f  a c l ass  o r  
se r i es  have become, pursuant t o  subsect ion 
(81 ,  issued shares o f  another c l ass  o r  
se r i es ,  the  number o f  unissued shares o f  the  
f i r s t -men t i oned  c l a s s  o r  se r i es  s h a l l ,  un less 
the a r t i c l e s  o f  amendment o r  reo rgan i za t i on  



otherwise provide, be increased by the number 
of  shares tha t ,  pursuant t o  subsection ( 8 1 ,  
became shares o f  another class or ser ies.  

NOTE:  Adjustment o f  stated cap i ta l  account; procedures 
fo l lowing acquis i t ion.  CBCA s .  37(1) t o  ( 8 ) .  

Comnen t 

1 .  S .  3711) t o  ( 4 )  would lay down necessary rules for the 
adjustment o f  stated cap i ta l  accounts i n  speci f ied 
circumstances. 

2 .  S .  37(6)  and ( 7 )  would specify the treatment t o  be given t o  
shares which a corporation acquires i n  i t s e l f .  

S .  37(8) and ( 9 )  would deal w i th  the s i tua t ion  resu l t ing  
from the conversion o f  shares i n t o  shares of  another class 
or ser ies.  S .  37(8) has been extended t o  apply t o  shares 
converted pursuant t o  the i r  terms; t h i s  fol lows a suggestion 
made by the Ontario branch o f  the Canadian Bar Association 
w i th  regard t o  a s imi lar  sect ion i n  the proposed Ontario 
Business Corporations Act. CECA s. 3717) does not re fe r  t o  
such shares. 

3 7 . 1 ( 1 )  Debt ob l igat ions issued, 
pledged, hypothecated or deposited by a 
corporation are not redeemed by reason only 
that the indebtedness evidenced by the debt 
ob l igat ions or i n  respect o f  which the debt 
ob l igat ions are issued, pledged, hypothecated 
or deposited i s  repaid. 

( 2 1  Debt obl igat ions issued by a 
corporation and purchased, redeemed or 
otherwise acquired by i t  may be cancelled o r ,  
subject t o  any applicable t rus t  indenture or 
other agreement, may be reissued, pledged or 
hypothecated t o  secure any ob l iga t ion  of  the 
corporation then ex is t ing  or thereafter 
incurred, and any such acquis i t ion and 
reissue, pledge or hypothecation i s  not a 
cancel la t ion of  the debt ob l igat ions.  

N O T E :  Repayment; acquis i t ion and reissue o f  debt 
ob l igat ions.  CBCA s .  37(9) and ( 1 0 ) .  

Comnen t 

5 .  3 7 . 1  o f  the d ra f t  Act would deal w i t h  debt ob l igat ions.  
I t  fol lows CECA s .  37(9) and ( 1 0 ) .  I t  would provide f i r s t l y  
that payment o f  the debt does not i t s e l f  redeem a debt 
ob l iga t ion  (al lowing, for example, a debenture t o  be l e f t  
w i th  a bank t o  secure a l i n e  o f  c red i t  not always drawn 
upon) and secondly that repurchased or redeemed debt 



6 2 Sec. 37.1, 38, 39 

obl igat ions may e i ther  be cancelled or re-issued. 

38 . (1 )  A contract wi th  a corporation 
providing for  the purchase by i t  o f  shares o f  
the corporation i s  spec i f i ca l l y  enforceable 
against the corporation except t o  the extent 
that the corporat ion cannot perform the 
contract without thereby being i n  breach o f  
section 32 or 33. 

( 2 )  I n  an act ion brought on a contract  
re fer red t o  i n  subsection ( 1 1 ,  the 
corporation has the burden of  proving that 
performance o f  the contract i s  prevented by 
section 32 or 33. 

( 3 )  U n t i l  the corporation has f u l l y  
performed a contract re fer red t o  i n  
subsection ( 1 1 ,  the other par ty  t o  that 
contract re ta ins the status o f  a claimant and 
i s  e n t i t l e d  t o  be paid as soon as the 
corporation i s  lawfu l l y  able t o  do so o r ,  i n  
l i qu ida t ion ,  t o  be ranked subordinate t o  the 
r i gh t s  of  c red i to rs  and to  the r i gh t s  o f  any 
class o f  shareholders whose r i g h t s  were i n  
p r i o r i t y  t o  the r i gh t s  given t o  the class o f  
shares which he contracted to  s e l l  t o  the 
corporation, but i n  p r i o r i t y  t o  the r i gh t s  o f  
the other shareholders. 

NOTE: Enforceabi l i ty  o f  contract against corporat ion. 
CBCA s. 38 varied as t o  subsection ( 3 ) .  

Comnen t 

1 .  Under s. 38(1) ,  a person who enters i n t o  a contract  t o  sel.1 
t o  the corporation shares issued by the corporat ion would be 
e n t i t l e d  to  compel the corporation t o  buy the shares. The 
exception would preserve the l i q u i d i t y  and solvency tests 
set out i n  s. 32 and s .  3 3 .  

2. CBCA s.  38(3) gives the shareholder who contracted t o  s e l l  
shares to  the corporat ion the status o f  a claimant t o  be 
ranked subordinate t o  the r i gh t s  o f  cred i tors  but i n  
p r i o r i t y  t o  " the  other shareholders". We prefer ACA s. 
41.7(3) because the only shareholders to  whom i t  
subordinates a s e l l i n g  shareholder are those whose r i gh t s  
were p r i o r  t o  h i s  own. We have accordingly var ied the 
wordin o f  CBCA to g ive  e f fec t  t o  the p r i nc i p l e  o f  ACA s .  
41.7(3?. 

39. The d i rec to rs  may authorize the 
corporation t o  pay a reasonable comnission t o  
any person i n  consideration o f  h i s  purchasing 
or agreeing t o  purchase shares o f  the 
corporation f r m  the corporation or from any 



Sec. 39. 40 

other person, or procuring or agreeing t o  
procure purchasers for  shares o f  the 
corporat ion.  

NOTE: Comnission on sale o f  shares. C B C A  s .  39 

Comnen t 

S .  39 would not impose any l i m i t  upon the amount o f  
comnission which the d i rectors  might pay except that i t  must 
be reasonable. S .  113 (3 ) (b )  would however impose a 
l i a b i l i t y  upon d i rec to rs  who vote for  or consent t o  a 
reso lu t ion author iz ing a comnission which i s  not reasonable. 

40. A corporation sha l l  not declare or 
pay a dividend i f  there are reasonable 
grounds fo r  be l iev ing that 

( a )  the corporation i s ,  or would a f t e r  
the payment be, unable t o  pay i t s  
l i a b i l i t i e s  as they become due, or 

( b )  the rea l izab le  value o f  the 
corporat ion's assets would thereby 
be less than the aggregate o f  i t s  
l i a b i l i t i e s  and stated cap i t a l  o f  
a l l  classes. 

NOTE:  Dividends. CBCA s .  40 

Comnen t 

1 .  S .  40 would make a change from the present Alberta law. The 
English cases hold that ,  under the English prototypes o f  the 
A C A ,  losses i n  f i xed  cap i ta l  need not be made up before a 
dividend can be declared. S .  40(b) of the CBCA precludes a 
corporat ion from paying a dividend unless both the 
l i a b i l i t i e s  and "stated c a p i t a l "  are protected. I t  w i l l  be 
remembered that "stated cap i t a l "  i s ,  or a t  least includes, 
what i s  received by the corporat ion from the sale o f  shares, 
and i t  fo l lows that t h i s  must be made up before a dividend 
can be paid.  The CBCA appears t o  have adopted American 
theory, which has treated the stated cap i ta l  or i t s  
counterpart as sacrosanct. 

2 .  I t  should be noted, however, that the po l i c y  change i s  not 
e n t i r e l y  r i g i d .  The corporat ion could under s .  3 6 ( l ) ( c )  
reduce i t s  stated cap i ta l  and thus put i t s e l f  i n t o  a 
pos i t i on  t o  declare the dividend. 

3 .  We have considered whether t o  recomnend the b r ing ing  forward 
o f  A C A  s. 89(2)  which provides that i n  determining the 
solvency o f  a company for the purpose o f  dec lar ing a 
dividend, no account i s  t o  be taken o f  any increase i n  the 
surplus or reserves o f  the company resu l t i ng  merely from the 
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wr i t ing-up o f  the value o f  assets, unless the wr i t ing-up was 
done more than f i v e  years before the date of  the dec larat ion 
of  the div idend. We have concluded that i t  i s  not necessary 
or desirable t o  b r ing  forward the prov is ion.  With or 
without i t ,  the u l t imate remedy i s  the personal l i a b i l i t y  o f  
the d i rec to rs ,  and the relevant question i s  whether the 
appropriate tes ts  are sa t i s f i ed  at  the time o f  the 
declarat ion o f  the dividend. 

4. We have also considered whether t o  recomnend the br ing ing 
forward o f  ACA s. 91. That sect ion allows a company o f  
which at  least 75% i n  value of  the assets are o f  a wasting 
character, and a mining company, t o  declare and pay 
dividends i f  the payment does not reduce the value o f  i t s  
remaining assets so that they w i l l  be i n s u f f i c i e n t  t o  meet 
a l l  the l i a b i l i t i e s  o f  the company then ex i s t i ng ,  exclusive 
of i t s  paid up c a p i t a l .  We are d iv ided on the question, but 
the ma jo r i t y  view i s  that under the d r a f t  Act i t  would be 
open to  a corporat ion t o  reduce i t s  stated cap i ta l  under s .  
36 by special reso lu t ion i f  the stated cap i t a l  i s  not 
founded upon ex i s t i ng  assets, and that that power i s  
su f f i c i en t  t o  enable the corporat ion t o  pay dividends when 
i t  i s  appropriate to  do so. 

4 1 . ( 1 )  A corporation may pay a dividend 
by issuing f u l l y  pa id  shares o f  the 
corporat ion and, subject to  sect ion 40, a 
corporat ion may pay a dividend i n  money or 
property . 

( 2 )  I f  shares o f  a corporat ion are 
issued i n  payment o f  a dividend, the declared 
amount o f  the dividend stated as an amount o f  
money sha l l  be added to  the stated cap i t a l  
account maintained or t o  be maintained fo r  
the shares o f  the c lass or ser ies issued i n  
payment o f  the dividend. 

N O T E :  Form o f  dividend. CECA s. 41 

S .  41 would al low dividends i n  property or shares as wel l  as 
dividends i n  money. The requirement that the declared 
amount o f  a stock dividend stated as an amount o f  money i s  
t o  be added t o  the stated cap i ta l  account would mean that a 
stock dividend cannot be declared unless the corporation has 
retained earnings or other equi ty  accounts equal t o  the 
value o f  the dividend. 

4 2 . ( 1 )  Except as permitted under 
subsection ( 2 ) ,  a corporat ion sha l l  no t ,  
d i r e c t l y  or i n d i r e c t l y ,  g ive f i nanc ia l  
assistance by means of  a loan, guarantee or 
otherwise 



( a )  t o  a shareholder or d i rec to r  o f  the 
corporation or o f  an a f f i l i a t e d  
corporat ion,  

( b )  t o  an associate o f  a shareholder or 
d i rector  o f  the corporation or o f  
an a f f i l i a t e d  corporat ion,  or 

( c )  t o  any person for the purpose of or 
i n  connection w i t h  a purchase of a 
share issued or t o  be issued by the 
corporation or a f f i l i a t e d  
corporat ion.  

i f  there are reasonable grounds for  be l iev ing  
that 

( d l  the corporation i s ,  or a f te r  g i v ing  
the f inanc ia l  assistance would be, 
unable t o  pay i t s  l i a b i l t i e s  as 
they become due, or 

( e l  the rea l izab le  value o f  the 
corporat ion's assets, excluding the 
amount of any f inanc ia l  assistance 
i n  the form o f  a loan or i n  the 
form o f  assets pledged or 
encumbered t o  secure a guarantee, 
a f te r  g i v ing  the f inanc ia l  
assistance, would be less than the 
aggregate o f  the corporat ion's 
l i a b i l i t i e s  and stated cap i t a l  o f  
a l l  classes. 

( 2 )  A corporation may g ive  f i nanc ia l  
assistance by means o f  a loan, guarantee or 
otherwise 

( a )  t o  any person i n  the ordinary 
course o f  business i f  the lending 
of money i s  par t  o f  the ordinary 
business o f  the corporat ion,  

( b )  t o  any person on account o f  
expenditures incurred or t o  be 
incurred on behalf o f  the 
corporation, 

( c )  t o  a holding body corporate i f  the 
corporation i s  a wholly owned 
subsidiary o f  the holding body 
corporate, 

i d )  t o  a subsidiary body corporate o f  
the corporat ion,  or 

( e l  t o  employees o f  the corporat ion or 
any o f  i t s  a f f i l i a t e s  

( i )  t o  enable or ass is t  them t o  



Sec. 42 

purchase or erect living 
accomnodation for their own 
occupation, or 

( i i )  in accordance with a plan for 
the purchase of shares of the 
corporation or any of its 
affiliates to be held by a 
trustee. 

( 3 )  A contract made by a corporation in 
contravention of this section may be enforced 
by the corporation or by a lender for value 
in good faith without notice of the 
contravent ion. 

14) Unless disclosure is otherwise made 
by a corporation, a financial statement 
referred to in section 149(l)(a) shall 
contain the following information with 
respect to each case in which financial 
assistance is given by the corporation by way 
of gift, loan or otherwise, whether in 
contravention of this section or not, to any 
of the persons referred to in subsection 
( l ) ( a ) ,  (b) or (c), if the financial 
assistance was given during the financial 
year or period to which the statement relates 
or remains outstanding at the end of that 
financial year or period: 

(a) the identity of the person to whom 
the financial assistance was given; 

(b) the nature of the financial 
assistance given; 

(c) the terms upon which the financial 
assistance was given; 

(dl the amount of the financial 
assistance initially given and the 
amount, if any, outstanding. 

NOTE: Prohibited financial assistance by corporation. 
CBCA s. 42 varied. 

Comnen t 

1 .  See the discussion of this subject at pp. 78-79 of our 
Report . 

2. S.  42 diverges from CBCA s. 42 in the following ways: 

(1) The prohibition against financial assistance to 
officers and employees has been deleted from s. 
42 (  1 )  (a). It appears to us that what is to be 
regulated is loans to those who control the 



corporation, and not its officers and employees. 

(2) S. 42(4) has been added, providing for disclosure in 
the financial statements of financial assistance to any 
person under s. 42( 1 ) .  I t  appears to us that the 
shareholders should have this information in order to 
take any steps necessary to protect themselves. 
Representations were made to us against the proposed 
requirement of individual disclosure, but i t  appears to 
us that the giving of financial assistance is 
sufficiently removed from a routine transaction that i t  
should be specifically disclosed. 

3. Financial assistance referred to in s. 42(1) might be given 
upon satisfaction of the liquidity and solvency tests set 
out in s. 42(l)(di and (el and the disclosure set out in s. 
42(4). Directors who vote for or consent to a resolution 
authorizing financial assistance contrary to s. 42 would be 
liable under s. 113(3)(d) of the draft Act to make good any 
loss. 

43.(1) The shareholders of a 
corporation are not, as shareholders, liable 
for anv liabilitv, act or default of the 
corporation except under section 36(4J, 
140(7) or 219(4). 

(2) Subject to section 45(8), the 
articles may provide that the corporation has 
a lien on a share registered in the name of a 
shareholder or his legal representative for a 
debt of that shareholder to the corporation, 
including an amount unpaid in respect of a 
share issued by a body corporate on the date 
it was continued under this Act. 

( 3 )  A corporation may enforce a lien 
referred to in subsection ( 2 )  in accordance 
with its by-laws. 

NOTE: Shareholder imnunity. CBCA s. 43. 

Comnen t 

1 .  S. 43( 1) is the fundamental provision which would limit the 
liability of the shareholders of a corporation. I t  would be 
subject only to the rights of creditors under s. 36(41 to 
recover the proceeds of an improper reduction of capital; 
the duties and liabilities of shareholders who have assumed 
the rights and powers of the directors under s. 140(7); and 
the continuing liabilities, if any, following dissolution 
which are imposed by s. 219(4). 

2. S. 43(2) and ( 3 )  would preserve the company's ability to 
imose a lien upon its shares. The lien would not be valid 
against a transferee unless noted on the share certificate 
is. 45(8)). 
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P A R T  6  

S E C U R I T Y  CERTIFICATES, R E G I S T E R S  AND TRANSFERS 

In terpretat ion and General 

44.(11 The transfer or transmission o f  
a  secur i ty  shal l  be governed by t h i s  Par t .  

Comnen t  : 

S .  44(1) defines the scope o f  Part 6. Because of  the 
d e f i n i t i o n  o f  "secur i t y "  i n  s .  4 4 ( 2 ) ( n ) ,  Part 6  governs 
instruments covering shares and other in terests  i n  the 
corporation, and instruments covering bearer, order and 
registered debt ob l igat ions.  However, i t  governs 
instruments on ly  i f  they are o f  a  k ind which are deal t  w i th  
i n  secur i ty  markets or which are recognized as a  medium for  
investment. I t  includes debt secur i t ies  o f  c lose ly  held 
com~anies. 

( 2 )  I n  t h i s  Par t ,  

( a )  "adverse claim" includes a  claim that a  
transfer was or would be wrongful or that a  
par t i cu la r  adverse person i s  the owner of  or 
has an in terest  i n  the secur i ty ;  

Comnen t 

1 .  "Adverse claim" appears 

( 1 )  I n  the d e f i n i t i o n  o f  "bona f i de  purchaser" below. 

( 2 )  I n  s. 56(2)  which protects a  bona f i d e  purchaser from 
adverse claims. 

( 3 )  I n  s. 57( 1 )  where cer ta in  things g ive not ice of  adverse 
claims, and i n  s. 57(2)  where a  purchaser i s  protected 
against not ice of  t rus ts  unless he knows that the 
transaction i s  for the personal benef i t  o f  the 
f iduc ia ry  or i s  otherwise i n  breach o f  the f iduc ia ry ' s  
duty.  

( 4 1  I n  s. 58 where staleness gives not ice o f  an adverse 
claim. 

( 5 )  I n  s .  63, which re fe rs  back t o  s .  57 

( 6 )  I n  s. 66(4)  where not ice o f  an adverse c la im i s  
i ne f f ec t i ve  a f te r  a  broker takes de l i ve ry  as a  holder 
for  value. 

( 7 )  I n  secs. 71, 7 3  and 7 4 ,  the combined e f f ec t  of  which i s  
t o  g ive an issuer a  simple means o f  disposing o f  
adverse claims o f  which he has no t i ce ,  and t o  protect  
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him against l i a b i l i t y  for register ing a transfer i f  he 
does not have notice of an adverse claim or i f  he has 
discharged h is  duty to  inquire in to  one. 

2 .  A person may claim ownership of  a security i n  registered 
form on the grounds that he had been the owner and that what 
purports to  be h is  endorsement was forged or made without 
authori ty.  His claim would f a l l  wi th in the de f i n i t i on  of 
"adverse claim" because he would be an "adverse person" to  a 
purchaser, and because he claims to  be the owner. Part 6 o f  
the d ra f t  Act, however, would deal wi th h is  claim 
d i f f e ren t l y  from other kinds of adverse claims, e.g.,  a 
claim that a transfer was induced by fraud or was i n  breach 
of  a f iduciary obl igat ion, or a claim that the purchaser's 
transferor had no t i t l e .  Attention i s  drawn to  the 
fol lowing: 

( 1 )  S .  56(2) would provide that a "bona f ide  purchaser" 
acquires the security free from any adverse claim. I t  
would not,  however, protect a purchaser of  a security 
i n  registered form who re l i es  upon an unauthorized 
endorsement because such a purchaser i s  not a "bona 
f i de  purchaser" under the de f i n i t i on  which appears 
below: the security, though apparently "endorsed to  him 
or endorsed i n  blank" would not be not endorsed at a l l  
because an unauthorized endorsement i s  not an 
endorsement ( s .  6 1 ( 3 ) ) .  

( 2 )  On the other hand, s. 64  would deal wi th unauthorized 
endorsements. I t s  ef fect  would be that a purchaser for 
value without notice w h o  acquires a new c e r t i f i c a t e  i s  
protected against the or ig inal  owner. 

( 3 )  S .  73  would impose upon the issuer to  whom a transfer 
i s  presented a duty to enquire i n to  "adverse claims" 
and would prescribe a way i n  which the issuer may 
discharge the duty. . S .  7 4  would then go on to  
exonerate i t  i f  the duty has not arisen o r ,  having 
arisen, has been discharged, and i f  the necessary 
endorsements are there. The ef fect  of  th is  section and 
s.  64(2) of the CBCA (which we have included as s .  
7 3 ( 5 ) )  of  the dra f t  Act) ,  would be that the issuer 
could exonerate i t s e l f  from l i a b i l i t y  for other adverse 
claims but not from l i a b i l i t y  for register ing a 
transfer based upon an unauthorized endorsement. The 
reasons for imposing l i a b i l i t y  upon the issuer are 
discussed i n  the part of our Report dealing with Part 
6 .  

3 .  We have had great d i f f i c u l t y  i n  interpret ing CBCA Part 6 
insofar as the d i f fe ren t  treatment of  claims of  ownership 
based upon forgery or other lack of authority and other 
claims of  ownership are concerned. I n  order to  lessen these 
d i f f i c u l t i e s  we have made the following dra f t ing  changes, 
which we think w i l l  assist the reader. 

( 1 )  We have inserted at the end of  the de f i n i t i on  of  "bona 
f ide  purchaser" words intended to  make i t  clear that 
one who re l i es  on an endorsement of  a security i n  
registered form i s  not a "bona f ide purchaser" under 
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the Act (even though act ing i n  good f a i t h  and for 
value) if the endorsement i s  unauthorized. This i s  t o  
warn the reader that  s.  56(2)  i s  deceptive when i t  
purports t o  g ive  protect ion against a l l  adverse claims; 
i t  i s  deceptive because one k ind  of  purchaser against 
whom one k ind  o f  c la im i s  made i s  excluded from the 
d e f i n i t i o n  o f  bona f i de  purchaser and i s  therefore not 
included i n  the protect ion o f  the sect ion.  The change 
i n  the d e f i n i t i o n  makes e x p l i c i t  what i s  i m p l i c i t  i n  
the CBCA d e f i n i t i o n  and i n  CBCA s.  61. 

( 2 )  We have added a new s.  56(4)  dec lar ing that s.  56 does 
not confer any r i g h t s  upon a purchaser unless a l l  
necessary endorsements are made by appropriate persons 
as defined i n  s .  61. This again makes e x p l i c i t  what i s  
i m p l i c i t  i n  CBCA s.  56(2! and i s  inserted t o  warn the 
reader against accepting s .  56(2) at face value. 

13) We have redraf ted CBCA s .  64(1)  t o  use more o f  the 
language o f  i t s  prototype, UCC s.  8-311. CBCA s.  64(1) 
suggests that  there i s  a c lass o f  " i ne f f ec t i ve "  
endorsements o f  which an "unauthorized" endorsement i s  
only one, and thereby leads t o  speculation as t o  
whether other endorsements are " i ne f f ec t i ve , "  such as 
those made without capacity or under a mistake as t o  
the i r  nature. UCC s.  8-311, on the other hand, 
comnences by r e fe r r i ng  t o  "unauthorized" endorsements, 
and then re fe rs  t o  the i r  " inef fec t iveness" ,  so that i t  
c l ea r l y  deals only w i t h  one defined category. Since 
anything e lse i s  inconsistent w i t h  the pa t te rn  o f  the 
d r a f t  Act, we prefer  the l a t t e r  d ra f t i ng .  

( 4 )  We have moved CBCA s.  64(2)  t o  a new pos i t i on  as s.  
73(51. I t  appears t o  us t o  be bet ter  associated w i t h  
matters r e l a t i n g  t o  l i a b i l i t i e s  o f  the issuer than w i th  
matters re la ted  t o  the e f f ec t  o f  an unauthorized 
endorsement. However, our reason for suggesting i t s  
removal i s  t o  make secs. 73 and 7 4  easier t o  
understand. S .  7 3  makes elaborate p rov is ion  for  the 
imposit ion and discharge of  a duty t o  inqu i re  i n t o  
"adverse claims" (which, by d e f i n i t i o n ,  include claims 
by owners that apparent endorsements are unauthorized 
so that the sect ion suggests that the issuer can 
discharge h i s  duty t o  enquire i n t o  such c la ims) ,  and i t  
i s  only the words " i f  a secur i ty  . . . i s  endorsed by 
the appropriate person as defined i n  sect ion 61" which 
s ignals that  i t  cannot. S .  7 4  involves a s im i l a r ,  
thou h lesser, problem fo r  the reader: whi le  s .  
7 4 i  l g ( a )  c a l l s  for  a1 1 necessary endorsements and i s  
cumulative w i t h  s .  7 4 ( 1 ) ( b ) ,  the l a t t e r  suggests that 
the issuer can be exonerated from a l l  adverse claims, 
including the lack o f  an authorized endorsement. We 
think that the new s .  73(5) w i l l  emphasize the issuer 's 
l i a b i l i t y  and protect  the reader from f a l l i n g  i n t o  an 
er ror  which might otherwise b e f a l l  a l l  but the most 
carefu l  and ana ly t i ca l .  

( b )  "bearer" means the person i n  
possession of  a secur i ty  payable t o  
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bearer or endorsed i n  blank; 

( c )  "bona f i de  purchaser" means a 
purchaser for  value i n  good f a i t h  
and without not ice o f  any adverse 
claim who takes de l i ve ry  o f  a 
secur i ty  i n  bearer form or order 
form or o f  a secur i ty  i n  registered 
form 

( i )  issued t o  him, or  

( i i) endorsed t o  him or endorsed i n  
blank by an appropriate person 
as defined i n  sect ion 61; 

Comnen t 

1 .  The words "by an appropriate person as defined i n  s .  61" 
have been added to  the CBCA d e f i n i t i o n  t o  warn the reader 
that one who takes under an unauthorized endorsement i s  not 
a "bona f i d e  purchaser" fo r  the purposes o f  Part 6. !See 
the comnentary on the d e f i n i t i o n  o f  "adverse c la im, "  above.) 

2. The d e f i n i t i o n  o f  "bona f i de  purchaser" i s  p a r t i c u l a r l y  
important because i t  determines who i s  e n t i t l e d  t o  
p ro tec t ion  against adverse claims under s. 56(2) o f  the 
d r a f t  . 

( d l  "broker" means a person who i s  
engaged f o r  a l l  or pa r t  o f  h i s  time 
i n  the business o f  buying and 
s e l l i n g  secur i t i es  and who, i n  the 
transaction concerned, acts f o r ,  or 
buys a secur i ty  from, or s e l l s  a 
secur i ty  t o ,  a customer; 

( e l  "de l i ve ry "  means voluntary t ransfer 
o f  possession; 

( f )  " f i duc i a r y "  means a t rus tee,  
guardian, c m i t t e e ,  curator or 
t u t o r ,  an executor, administrator 
or representative o f  a deceased 
person, or any other person act ing 
i n  a f i duc ia ry  capaci ty;  

( g )  " fung ib le"  i n  r e l a t i o n  t o  
secur i t ies  means secur i t i es  o f  
which any un i t  i s ,  by nature or 
usage o f  trade, the equivalent o f  
any other l i k e  u n i t ;  

!h )  "genuine" means f ree o f  forgery or  
counter fe i t ing;  

( i )  "good f a i t h "  means honesty i n  fac t  
i n  the conduct o f  the transaction 
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concerned; 

( j )  "holder"  means a  person i n  
possession o f  a  secur i t y  issued or 
endorsed t o  him or t o  bearer or i n  
blank; 

( k )  " issuer"  includes a  corporation 

l i )  that i s  required by t h i s  Act 
t o  maintain a  secur i t i es  
r eg i s t e r ,  or 

(ii) that d i r e c t l y  or i n d i r e c t l y  
creates f rac t iona l  i n te res ts  
i n  i t s  r i gh t s  or property and 
that issues secur i t i es  as 
evidence o f  those f rac t iona l  
i n te res ts ;  

( 1 )  "overissue" means the issue o f  
secur i t i es  i n  excess o f  any maximum 
number of  secur i t i es  that the 
issuer i s  authorized by i t s  
a r t i c l e s  or a  t r us t  indenture t o  
issue; 

( m )  "purchaser" means a  person who 
takes by sale, mortgage, hypothec, 
pledge, issue, reissue, g i f t  or any 
other voluntary t ransact ion 
creat ing an in te res t  i n  a  secur i ty ;  

( n )  "secur i t y "  or "secur i t y  
c e r t i f i c a t e "  means an instrument 
issued by a  corporat ion that i s  

( i )  i n  bearer, order or registered 
form, 

(ii) of  a  type comnonly deal t  i n  
upon secur i t i es  exchanges or 
markets or comnonly recognized 
i n  any area i n  which i t  i s  
issued or deal t  i n  as a  medium 
for  investment, 

(iii) one o f  a  c lass or ser ies or by 
i t s  terms d i v i s i b l e  i n t o  a  
c lass or ser ies o f  
instruments, and 

( i v )  evidence o f  a  share, 
pa r t i c i pa t i on  or other 
in terest  i n  or ob l iga t ion  o f  a  
corporation; 
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1. The definition of "security" is fundamental to Part 6 as it 
is used to define the application of the Part in s. 44(1). 

2. This definition refers only to the "instrument," and does 
not refer to the share itself or to the debt obligation. 
However, it is clear that, as in the case of other 
negotiable instruments, the ownership of the certificate 
carries with i t  the ownership of the rights which it 
evidences. I t  should be noted that "security" is defined in 
s. l(1) (u) of the draft Act where i t  "means" the share or 
debt obligation and "includes" the certificate; we have 
drafted that definition to make i t  clear that it does not 
apply to Part 6. 

3. I t  might be argued that a share of a closely held company is 
not "of a type comnonly dealt in upon securities, exchanges 
or markets," and that it is not "comnonly recognized in any 
area in which i t  is issued or dealt in as a medium for 
investment." However, s. 45(8) of the draft Act makes i t  
clear that all share certificates are included, whether or 
not the shares of the particular corporation are traded, and 
the CBCA definition has for the sake of uniformity been 
carried forward untouched. 

(01 "transfer" includes transmission by 
operation of law; 

(pi "trust indenture" means a trust 
indenture as defined in section 77; 

( q )  "unauthorized" in relation to a 
signature or an endorsement means 
one made without actual, implied or 
apparent authority and includes a 
forgery; 

( r )  'validn means issued in accordance 
with the applicable law and the 
articles of the issuer or validated 
under section 48. 

1 3 )  A security is a negotiable 
instrument except 

(a) where its transfer is restricted 
and noted on the security in 
accordance with section 45(8), or 

(b) i t  is stated conspicuously on the 
security certificate that i t  is 
non-negotiable. 

Comnen t 

S. 44(3) is the fundamental statement that a "security" is a 



negot iab le  inst rument  unless i t  i s  apparent on the face o f  
i t  that  i t  i s  n o t .  5. 44131(b) does no t  appear i n  the C B C A .  

( 4 )  A s e c u r i t y  i s  i n  r e g i s t e r e d  form i f  

( a i  i t  s p e c i f i e s  a  person e n t i t l e d  t o  
the  s e c u r i t y  o r  t o  the r i g h t s  i t  
evidences, and 

( b )  e i t h e r  i t s  t r ans fe r  i s  capable o f  
be ing  recorded i n  a  s e c u r i t i e s  
r e g i s t e r  o r  the s e c u r i t y  so s t a t e s  

Comnen t  

1 .  CBCA s .  44 (4 )  i s  as f o l l ows :  

( 4 )  A s e c u r i t y  i s  i n  r e g i s t e r e d  form i f  

( a )  i t  s p e c i f i e s  a  person e n t i t l e d  t o  t he  s e c u r i t y  o r  
t o  the  r i g h t s  i t  evidences, and i t s  t r a n s f e r  i s  
capable o f  be ing  recorded i n  a  s e c u r i t i e s  
r e g i s t e r ;  o r  

(b)  i t  bears a  statement t ha t  i t  i s  i n  r e g i s t e r e d  
form. 

2 .  I t  appears t o  us t ha t  the  CBCA ve rs i on  would a l l o w  a  
s e c u r i t y  t o  be i n  r e g i s t e r e d  form i f  i t  complies w i t h  e i t h e r  
o f  two a l t e r n a t i v e s .  The second o f  those a l t e r n a t i v e s  i s  
t ha t  the s e c u r i t y  s t a t e  tha t  i t  i s  i n  r e g i s t e r e d  form, and 
we are  concerned tha t  a  s e c u r i t y  which con ta ined  such a  
statement would come w i t h i n  the d e f i n i t i o n  whatever i t s  
form. I t  seems t o  us tha t  the  d e f i n i t i o n  should r e q u i r e  two 
t h i ngs .  One i s  t h a t  the  inst rument  must s p e c i f y  a  person 
e n t i t l e d  t o  the s e c u r i t y  and the second i s  t h a t  e i t h e r  the 
t r ans fe r  o f  the s e c u r i t y  must be r e g i s t r a b l e  o r  t he  s e c u r i t y  
must say t ha t  the t r a n s f e r  i s  r e g i s t r a b l e .  We have 
r e d r a f t e d  s .  4 4 ( 4 )  acco rd ing l y .  

3 .  I t  should be no ted  t h a t  the  t ime f o r  dec id i ng  whether an 
instrument i s  i n  r e g i s t e r e d  form o r  i n  bearer  form i s  a t  the 
t ime o f  the  i ssue  o f  the  inst rument .  A s e c u r i t y  i n  
r e g i s t e r e d  form i s  s t i l l  i n  r e g i s t e r e d  form i f  i t  i s  
endorsed i n  b l ank  and a  s e c u r i t y  i n  bearer form i s  s t i l l  i n  
bearer form i f  i t  i s  endorsed t o  a  named person.  The terms 
a re  used d i f f e r e n t l y  here f rom the way i n  which they a re  
used i n  r e l a t i o n  t o  b i l l s  o f  exchange, promissory notes and 
cheques. 

( 5 )  A debt  o b l i g a t i o n  i s  i n  order  form 
i f  by i t s  terms i t  i s  payable t o  the o rder  o r  
assigns o f  any person s p e c i f i e d  i n  i t  w i t h  
reasonable c e r t a i n t y  o r  t o  him o r  h i s  o r d e r .  



Comnen t 

We understand that CECA s .  ( 4 . 1 )  was added t o  set t le .doubts ,  
and we th ink that i t  should be followed fo r  that reason and 
for  un i fo rm i ty .  

( 6 )  A secur i ty  i s  i n  bearer form i f  i t  
i s  payable t o  bearer according t o  i t s  terms 
and not by reason o f  any endorsement. 

( 7 1  A guarantor for  an issuer i s  deemed 
t o  be an issuer t o  the extent o f  h i s  
guarantee whether or not h i s  ob l iga t ion  i s  
noted on the secur i ty .  

NOTE:  Appl icat ion and in te rp re ta t ion  of Part 6. CECA s.  44 
var ied as t o  subsection ( 4 ) .  

45 . ( 1 )  Every secur i ty  holder i s  
e n t i t l e d  at  h i s  opt ion t o  a secur i ty  
c e r t i f i c a t e  that  complies w i th  t h i s  Act or a 
non-transferable w r i t t en  acknowledgment of 
h i s  r i g h t  t o  obta in  a secur i ty  c e r t i f i c a t e  
from a corporation i n  respect o f  the 
secur i t i es  o f  that corporation held by him. 

( 2 )  A corporation may charge a fee o f  
not more than $3 for a secur i ty  c e r t i f i c a t e  
issued i n  respect o f  a t ransfer .  

( 3 )  A corporation i s  not required t o  
issue more than one secur i ty  c e r t i f i c a t e  i n  
respect of secur i t i es  held j o i n t l y  by several 
persons, and de l i ve ry  o f  a c e r t i f i c a t e  t o  one 
o f  several j o i n t  holders i s  s u f f i c i e n t  
de l i ve ry  t o  a1 1 .  

( 4 )  A secur i ty  c e r t i f i c a t e  sha l l  be 
signed manually by at least  one d i rec to r  or 
o f f i c e r  o f  the corporation or by or on behalf 
o f  a r eg i s t r a r ,  t ransfer agent or branch 
transfer agent o f  the corporation, or by a 
t rustee who c e r t i f i e s  i t  i n  accordance w i th  a 
t r u s t  indenture, and any addi t iona l  
signatures required on a secur i ty  c e r t i f i c a t e  
may be p r in ted  or otherwise mechanically 
reproduced on i t .  

(5) Notwithstanding subsection (41, a 
manual signature i s  not required on 

( a )  a secur i ty  c e r t i f i c a t e  representing 

(i) a f rac t iona l  share, or 

(ii) an opt ion or a r i g h t  t o  



acquire a secur i t y ,  or  

( b !  a s c r i p  c e r t i f i c a t e .  

( 6 1  I f  a secur i t y  c e r t i f i c a t e  contains 
a p r i n t e d  o r  mechanically reproduced 
s ignature o f  a person, the corporat ion may 
issue the s e c u r i t y  c e r t i f i c a t e ,  
notwi thstanding that  the person has ceased t o  
be a d i r e c t o r  o r  an o f f i c e r  o f  the 
corporat ion,  and the secur i t y  c e r t i f i c a t e  i s  
as v a l i d  as i f  he were a d i r e c t o r  or  an 
o f f i c e r  a t  the date o f  i t s  issue.  

( 7 )  There sha l l  be s ta ted upon the face 
o f  each share c e r t i f i c a t e  issued by a 
corporat ion 

( a )  the name o f  the corporat ion,  

( b )  the words " Incorporated under The 
Alberta Business Corporations A c t " ,  

( c )  the name o f  the person t o  whom i t  
was issued, and 

( d )  the number and c lass  o f  shares and 
the designat ion o f  any ser ies that  
the c e r t i f i c a t e  represents. 

( 8 )  I f  a secur i t y  c e r t i f i c a t e  issued by 
a corporat ion o r  by a body corporate before  
the body corporate was continued under t h i s  
Act i s  o r  becomes subject t o  

(a1 a r e s t r i c t i o n  on i t s  t ransfer  other 
than a const ra in t  under sect ion 
168, o r  

( b )  a l i e n  i n  favour o f  the 
corporat ion,  

the r e s t r i c t i o n  or  l i e n  i s  i n e f f e c t i v e  
against a t ransferee o f  the secur i t y  who has 
no actual  knowledge o f  i t  unless 

( c )  i t  o r  a reference t o  i t  i s  noted 
conspicuously on the secur i t y  
c e r t i f i c a t e ,  

( d l  the secur i t y  c e r t i f i c a t e  contains a 
conspicuous statement that  i t  i s  
non-negotiable, o r  

( e l  the t ransferee i s  not  

( i !  a bona f i d e  purchaser, or 

(ii) a purchaser against whom the 
owner o f  the secur i t y  may not 
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assert the ine f fec t iveness o f  
an endorsement under sec t i on  
64. 

( 9 )  A d i s t r i b u t i n g  corpora t ion  s h a l l  
not  r e s t r i c t  the t rans fer  o f  i t s  shares 
except by way o f  a cons t ra in t  permi t ted  under 
sec t ion  168. 

(10 )  There s h a l l  be s ta ted l e g i b l y  on a 
share c e r t i f i c a t e  issued by a corpora t ion  
tha t  i s  author ized t o  issue shares o f  more 
than one c lass  or  ser ies  

( a )  the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  
attached t o  the shares o f  each 
c lass  and ser ies  tha t  e x i s t s  when 
the share c e r t i f i c a t e  i s  issued, or  

( b )  tha t  the c lass  o r  ser ies  o f  shares 
tha t  i t  represents has r i g h t s ,  
p r i v i l e g e s ,  r e s t r i c t i o n s  o r  
cond i t ions  attached t o  i t  and that  
the corpora t ion  w i l l  f u r n i s h  t o  a 
shareholder, on demand and wi thout  
charge, a f u l l  copy o f  the t e x t  o f  

( iJ  the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  
attached t o  each c lass  
authorized t o  be issued and t o  
each ser ies  i n  so fa r  as they 
have been f i x e d  by the  
d i r e c t o r s ,  and 

( i i) the au tho r i t y  o f  the d i r e c t o r s  
t o  f i x  the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  o f  
subsequent se r ies .  

( 1 1 )  I f  a share c e r t i f i c a t e  issued by a 
corpora t ion  contains the statement mentioned 
i n  subsection (10 )  ( b ) ,  the corpora t ion  s h a l l  
f u r n i s h  t o  a shareholder on demand and 
wi thout  charge a f u l l  copy o f  the t e x t  o f  

( a )  the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  
attached t o  each c lass  author ized 
t o  be issued and t o  each se r ies  i n  
so fa r  as they have been f i x e d  by 
the d i r e c t o r s ,  and 

( b )  the a u t h o r i t y  o f  the  d i r e c t o r s  t o  
f i x  the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  o f  
subsequent se r ies .  

(12 )  A corpora t ion  may issue a 
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c e r t i f i c a t e  f o r  a f r a c t i o n a l  share o r  may 
issue i n  i t s  p lace s c r i p  c e r t i f i c a t e s  i n  a 
form that  e n t i t l e s  the holder t o  receive a 
c e r t i f i c a t e  fo r  a f u l l  share by exchanging 
s c r i p  c e r t i f i c a t e s  aggregating a f u l l  share 

(13 )  The d i r e c t o r s  may at tach 
cond i t ions t o  any s c r i p  c e r t i f i c a t e s  issued 
by a corporat ion,  inc lud ing condi t ions that  

( a )  the s c r i p  c e r t i f i c a t e s  become v o i d  
i f  they are not exchanged fo r  a 
share c e r t i f i c a t e  represent ing a 
f u l l  share before a spec i f i ed  date,  
and 

( b )  any shares fo r  which those s c r i p  
c e r t i f i c a t e s  are exchangeable may, 
notwi thstanding any pre-emptive 
r i g h t ,  be issued by the corporat ion 
t o  any person and the proceeds 
thereof d i s t r i b u t e d  ra teab ly  t o  the 
holders o f  the s c r i p  c e r t i f i c a t e s .  

(14)  A holder o f  a f r a c t i o n a l  share 
issued by a corporat ion i s  not e n t i t l e d  t o  
exercise vo t ing  r i g h t s  o r  t o  receive a 
div idend i n  respect o f  the f r a c t i o n a l  share, 
unless 

( a )  the f r a c t i o n a l  share r e s u l t s  from a 
conso l idat ion o f  shares, or  

( b )  the a r t i c l e s  o f  the corporat ion 
otherwise provide.  

i15)  A holder o f  a s c r i p  c e r t i f i c a t e  i s  
not e n t i t l e d  t o  exercise vo t ing  r i g h t s  o r  t o  
receive a d iv idend i n  respect o f  the s c r i p  
c e r t i f i c a t e .  

NOTE: Secur i ty  c e r t i f i c a t e s .  CBCA s .  45 w i t h  changes i n  
subsections (51,  ( 8 1 ,  and ( 9 ) .  

Comnen t 

1 .  A shareholder who does not want the bene f i t s  o f  
n e g o t i a b i l i t y  would be able t o  avoid i t s  r i s k s  by asking fo r  
a w r i t t e n  acknowledgment under s .  4 5 ( 1 ) .  An acknowledgement 
may a lso  be issued pending the issue o f  the share 
c e r t i f i c a t e  i t s e l f .  

2. We have some reservat ions about s .  45(2) which provides fo r  
the charging o f  a fee f o r  a share c e r t i f i c a t e  and which, if 
implemented by a corporat ion,  would i n t e r f e r e  w i t h  f a c i l i t y  
o f  t ransfer  o f  shares; and the admin is t ra t ive  costs o f  
c o l l e c t i o n  and payment would be ra ther  large fo r  what i s  
involved.  However, some p rov is ion  should be made so as t o  
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avoid occasional abuse by excessive charges, and s. 45(2) 
appears t o  us t o  s t r i k e  a reasonable balance. 

3 .  1978-79 S . C .  c .  9, s .  1 9 ( 1 )  added t o  the l i s t  o f  instruments 
i n  s .  45(51 a promissory note that i s  not issued under a 
t r us t  indenture. The addi t ion has not been made to  the 
d r a f t  Act because the Province has no power t o  leg is la te  i n  
the area o f  promissory notes. 

4 .  Under s .  6 ( l ) ( c )  of  the d ra f t  Act, i f  there i s  t o  be a 
r e s t r i c t i o n  on the transfer o f  shares, there must be a 
statement t o  that e f fec t  i n  the a r t i c l e s  o f  incorporation, 
and the nature o f  the res t r i c t i ons  must be shown. Two 
po l i c i es  o f  the d ra f t  Act ( a b o l i t i o n  o f  cont ruct ive not ice 
( s .  1 7 )  and adoption o f  the p r i n c i p l e  o f  nego t i ab i l i t y  ( s .  
4 4 ( 3 ) )  make i t  necessary for the d ra f t  Act t o  provide that 
the statements i n  the a r t i c l es  are not enough t o  bind a bona 
f i de  purchaser for  value without not ice;  and s .  45(8) would 
therefore provide that i n  such a case a r e s t r i c t i o n  i s  not 
e f f ec t i ve  unless the secur i ty c e r t i f i c a t e  re fe rs  t o  i t  or i s  
marked "non-negotiable". I t  should be noted, however, that 
i f  the r e s t r i c t i o n  i s  contained i n  a unanimous shareholder 
agreement, i t  i s  s. 140(2) and ( 3 )  (which would make the 
agreement binding) and not s. 45(8) which would p reva i l .  

5. S .  45(8) would depart from CBCA s. 45(8) i n  two ways: 

( 1 )  CBCA s.  45(8) would protect a " t ransferee o f  the 
secur i t y " .  A " t ransferee" could be a donee, a 
benef ic iary  o f  an estate, or even (because s. 44(2 ) (0 )  
defines " t rans fe r "  t o  include " transmission") a 
personal representative. We do not th ink that such a 
person should have a bet ter  pos i t ion  than the person 
through whom he claims, and the d ra f t  Act would 
therefore protect only the bona f i de  purchaser as 
defined i n  s. 44(2) and the "bona f i d e  purchaser" under 
a forged endorsement who, upon reg is t ra t ion ,  would be 
protected by s. 64 (see s.  4 5 ( 8 ) ( e ) l .  

(2) S .  4 4 ( 3 )  o f  the d ra f t  Act would provide fo r  marking the 
secur i ty  "non-negotiable" and t h i s  prov is ion would be 
car r ied  forward i n t o  s. 4 k ( 8 ) .  I t  appears t o  us that 
such a marking should be su f f i c i en t  t o  put a purchaser 
on h i s  guard. 

6. S .  45(9) would prevent a d i s t r i b u t i n g  corporation from 
r e s t r i c t i n g  the transfer o f  i t s  shares. While an issue o f  
shares i s  i n  the hands o f  the pub l i c ,  the shares should be 
f ree ly  transferable. 

7 .  CBCA s. 45(9) provides that ,  i n  the case of  a body corporate 
which continues under the CBCA, the words "p r i va te  company" 
on outstanding ce r t i f i ca tes  are deemed to  be not ice o f  the 
things l i s t e d  i n  CBCA s.  45(8 ) .  S .  45(8) o f  the d ra f t  Act 
would al low the words "non-negotiable" t o  perform that 
o f f i c e  i n  a l l  cases, and s. 261(5) provides for  ge t t ing  i n  
the shares o f  an ex is t ing  Alberta company continuing under 
the proposed A B C A :  we think these provisions t o  be 
s u f f i c i e n t  and we have accordingly deleted CBCA s .  45(9 ) .  



8. In addition to restrictions on transfer, CBCA s. 45181, in 
the absence of a reference to them on the share certificate, 
makes ineffective a lien in favour of the corporation, an 
endorsement under s. 184, and a unanimous shareholder 
agreement. Since s. 140 of the draft Act deals differently 
with unanimous shareholder agreements, they have been 
omitted from s. 45(81. Both CBCA s. 45181 and s. 45(8) of 
the draft Act except from their operation constraints under 
s. 168 which. as a matter of public policy, should apply 
even to a purchaser without notice. 

46.( 1 )  A corporation shall maintain a 
securities register in which i t  records the 
securities issued by i t  in registered form, 
showing with respect to each class or series 
of securities 

(a) the names, alphabetically arranged, 
and the latest known address of 
each person who is or has been a 
security holder, 

(b) the number of securities held by 
each security holder, and 

(c) the date and particulars of the 
issue and transfer of each 
security. 

( 2 )  A corporation may appoint 

(a) one or more trust companies 
registered under The Trust 
Companies Act as its agent or 
agents to maintain a central 
securities register or registers, 
and 

(b) an agent or agents to maintain 
branch securities register or 
registers. 

13)  Registration of the issue or 
transfer of a security in the central 
securities register or in a branch securities 
register is complete and valid registration 
for all purposes. 

(4) A branch securities register shall 
contain particulars of securities issued or 
transferred at that branch. 

(5) Particulars of each issue or 
transfer of a security registered in a branch 
securities register shall also be kept in the 
corresponding central securities register. 

(61 Neither a corporation, its agent 
nor a trustee defined in section 7 7 (  1 )  is 



requ i red t o  produce 

( a )  a cancel led s e c u r i t y  c e r t i f i c a t e  i n  
reg i s te red  form, an instrument 
r e f e r r e d  t o  i n  sec t ion  29( 1 )  tha t  
i s  cancel led or  a l i k e  cancel led 
instrument i n  reg i s te red  form 6 
years a f t e r  the date o f  i t s  
cance l l a t i on ,  

( b )  a cancel led secu r i t y  c e r t i f i c a t e  i n  
bearer form o r  an instrument 
r e f e r r e d  t o  i n  sec t ion  29 (1 )  tha t  
i s  cancel led o r  a l i k e  cancel led 
instrument i n  bearer form a f t e r  the 
date  o f  i t s  cance l l a t i on ,  o r  

( c )  an instrument r e f e r r e d  t o  i n  
sec t ion  2911) o r  a l i k e  instrument,  
i r r e s p e c t i v e  o f  i t s  form, a f t e r  the 
date o f  i t s  exp i r y .  

NOTE: Secur i t i es  records. CBCA s .  46 var ied .  

Comnen t 

1 .  The " s e c u r i t i e s "  t o  be recorded i n  the s e c u r i t i e s  r e g i s t e r  
would be those def ined i n  s .  4 4 ( 2 ) ( n )  and inc lude debt 
s e c u r i t i e s  as w e l l  as e q u i t y  s e c u r i t i e s .  

2. CBCA s .  46 (3 )  deals w i t h  the places a t  which r e g i s t e r s  are 
t o  be kep t .  See s .  20 o f  the d r a f t  Act. 

4 7 . ( 1 )  A corpora t ion  o r  a t rus tee  as 
def ined i n  sec t ion  77 (1 )  may, subject  t o  
sec t ions  128, 129 and 132, t r e a t  the 
r e g i s t e r e d  owner o f  a s e c u r i t y  as the person 
e x c l u s i v e l y  e n t i t l e d  t o  vote,  t o  rece ive  
n o t i c e s ,  t o  receive any i n t e r e s t ,  d iv idend or  
other payments i n  respect o f  the s e c u r i t y ,  
and otherwise t o  exerc ise a l l  the r i g h t s  and 
powers o f  an owner o f  the s e c u r i t y .  

( 2 )  Notwithstanding subsection (11,  bu t  
subject  t o  a unanimous shareholder agreement, 
a corpora t ion  whose a r t i c l e s  r e s t r i c t  the 
r i g h t  t o  t rans fer  i t s  s e c u r i t i e s  s h a l l ,  and 
any o ther  corpora t ion  may, t r e a t  a person as 
a reg i s te red  secu r i t y  holder e n t i t l e d  t o  
exerc ise  a l l  the r i g h t s  o f  the s e c u r i t y  
holder he represents i f  tha t  person furnishes 
evidence as described i n  sec t ion  72 (4 )  t o  the 
corpora t ion  tha t  he i s  

( a )  the executor, admin is t ra tor ,  h e i r  
or  lega l  representa t ive  o f  the 
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he i rs ,  o f  the estate o f  a deceased 
secur i ty  holder,  

( b )  a guardian, comnittee, t rustee, 
curator or tutor representing a 
registered secur i ty  holder who i s  
an i n fan t ,  an incompetent person or 
a missing person, or 

( c )  a l iqu idator  o f ,  or a t rustee i n  
bankruptcy f o r ,  a registered 
secur i ty  holder. 

( 3 )  I f  a person upon whom the ownership 
o f  a secur i ty  devolves by operation o f  law, 
other than a person described i n  subsection 
(21, furnishes proof of h i s  author i ty  t o  
exercise r i g h t s  or p r i v i l eges  i n  respect o f  a 
secur i ty  o f  the corporation that i s  not 
registered i n  h i s  name, the corporation shal l  
t reat  that person as e n t i t l e d  t o  exercise 
those r i g h t s  or p r i v i l eges .  

( 4 )  A corporation i s  not required to  
inqui re  i n t o  the existence o f ,  or see t o  the 
performance or observance o f ,  any duty owed 
t o  a t h i r d  person by a registered holder o f  
any o f  i t s  secur i t ies  or by anyone whom i t  
t rea ts ,  as permitted or required by t h i s  
section, as the owner or registered holder o f  
the secur i t i es .  

( 5 1  I f  an in fan t  exercises any r i g h t s  
o f  ownership i n  the secur i t i es  o f  a 
corporation, no subsequent repudiat ion or 
avoidance i s  e f f ec t i ve  against the 
corporation. 

16) A corporation shal l  t reat  as owner 
o f  a secur i ty  the survivors o f  persons t o  
whom the secur i ty  was issued i f  

( a )  i t  receives proof sat is factory  t o  
i t  o f  the death o f  any j o i n t  holder 
o f  the secur i ty ,  and 

( b )  the secur i ty  provides that the 
persons t o  whom the secur i ty  was 
issued are j o i n t  holders w i th  r i g h t  
o f  survivorship.  

1 7 )  Subject t o  any applicable law 
r e l a t i n g  t o  the co l l ec t i on  o f  taxes, a person 
re fer red t o  i n  subsection ( 2 ) ( a )  i s  e n t i t l e d  
t o  become a registered holder or t o  designate 
a registered holder,  i f  he deposits w i th  the 
corporat ion or i t s  transfer agent 

( a )  the o r i g i na l  grant o f  probate or o f  
l e t t e r s  o f  administrat ion, or a 
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copy o f  i t  c e r t i f i e d  t o  be a  t rue  
COPY by 

( i) the cour t  that  granted the 
probate or  l e t t e r s  o f  
admin is t ra t ion ,  

(ii) a t r u s t  company incorporated 
under the laws o f  Canada o r  a  
province,  o r  

( i i i i  a  lawyer or  notary a c t i n g  on 
behal f  o f  . the person r e f e r r e d  
t o  i n  subsection ( 2 )  ( a ) ,  

(bi i n  the case o f  transmission by 
n o t a r i a l  w i l l  i n  the Province o f  
Quebec, a  copy o f  the w i l l  
authent icated pursuant t o  the laws 
o f  that  province,  

together w i t h  

( c )  an a f f i d a v i t ,  s ta tu to ry  dec la ra t ion  
o r  dec la ra t ion  o f  transmission made 
by a  person re fe r red  t o  i n  
subsection ( 2 ) ( a ) ,  s t a t i n g  the 
p a r t i c u l a r s  o f  the transmission, 
and 

( d )  the secur i t y  c e r t i f i c a t e  that  was 
owned by the deceased holder 

( i) i n  the case o f  a  t ransfer  t o  a  
person. re fer red t o  i n  
subsection ( 2 ) ( a ) ,  w i t h  o r  
without the endorsement o f  
that  person, and 

( i i )  i n  the case o f  a  t ransfer  t o  
any other person, endorsed i n  
accordance w i t h  sect ion 61,  

and accompanied by any assurance the 
corporat ion may requ i re  under sect ion 
72 .  

( 8 )  Notwithstanding subsection ( 7 1 ,  i f  
the laws o f  the j u r i s d i c t i o n  governing the 
transmission o f  a  secur i t y  o f  a  deceased 
holder do not requ i re  a  grant  o f  probate or  
o f  l e t t e r s  o f  admin is t ra t ion  i n  respect o f  
the transmission, a  legal  representat ive o f  
the deceased holder i s  e n t i t l e d ,  subject t o  
any app l icab le  law r e l a t i n g  t o  the c o l l e c t i o n  
o f  taxes, t o  become a reg is tered holder or  t o  
designate a  reg is te red  ho lder ,  i f  he deposi ts 
w i t h  the corporat ion o r  i t s  t ransfer  agent 
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! a )  the s e c u r i t y  c e r t i f i c a t e  tha t  was 
owned by the deceased ho lder ,  and 

( b )  reasonable proof  o f  the governing 
laws, o f  the deceased ho lde r ' s  
i n t e r e s t  i n  the s e c u r i t y  and o f  the 
r i g h t  o f  the 'legal representa t ive  
or  the person he designates t o  
become the reg i s te red  ho lde r .  

( 9 )  Deposit o f  the documents requ i red 
by subsection ( 7 )  or ( 8 )  empowers a 
co rpo ra t i on  or  i t s  t rans fe r  agent t o  record 
i n  a s e c u r i t i e s  r e g i s t e r  the transmission o f  
a s e c u r i t y  from the deceased holder t o  a 
person r e f e r r e d  t o  i n  subsection ( 2 )  ( a )  o r  t o  
such person as the person r e f e r r e d  t o  i n  
subsection ( 2 )  ( a )  may designate and, 
t h e r e a f t e r ,  t o  t r e a t  the  person who thus 
becomes a reg i s te red  holder as the owner o f  
the s e c u r i t y .  

NOTE:  Deal ings w i t h  the reg i s te red  ho lders ;  transmission o f  
s e c u r i t i e s  on death o f  ho lde r .  CBCA s .  47 w i t h  the add i t i on  
o f  c lause ( b )  i n  subsection (6). 

Comnen t : 

1 .  I t  i s  essen t ia l  tha t  the corpora t ion  and i t s  t rans fer  agent 
be e n t i t l e d  t o  t r e a t  as owner o f  the shares the person named 
i n  the s e c u r i t i e s  r e g i s t e r .  The e f f e c t  o f  s .  47(1)  i s  tha t  
anyone who wishes t o  exerc ise  the r i g h t s  o f  ownership must 
get h imse l f  reg i s te red .  

2. S .  47(1)  must be read subject  t o  the e f f e c t  o f  a t rans fer  by 
the reg i s te red  owner which i s  known t o  the corpora t ion .  The 
owner cannot exerc ise the power o f  t rans fe r  w i thout  a share 
c e r t i f i c a t e ,  and once a p roper l y  supported t rans fer  i s  
brought t o  the co rpo ra t i on ' s  a t t e n t i o n  i t  must, subject  t o  
t o  any v a l i d  r e s t r i c t i o n s  on t r a n s f e r ,  r e g i s t e r  the 
t rans feree and t r e a t  him as owner. 

3. S .  47(1)  r e f e r s  t o  s .  128 dea l i ng  w i t h  record  dates fo r  
determinat ion o f  shareholders, s .  129 w i t h  no t i ces  o f  
meetings and s .  132 w i t h  prepara t ion  o f  l i s t s  o f  
shareholders. 

4. I f  a co rpo ra t i on  r e s t r i c t s  the t rans fe r  o f  i t s  shares, i t  
must s t i l l  accept as a shareholder one whom the law empowers 
t o  exerc ise  the r i g h t s  o f  a shareholder upon the 
shareholder 's  death, d i s a b i l i t y ,  l i q u i d a t i o n  o r  bankruptcy. 
S .  47 (2 )  may thus ove r r i de  the wishes o f  the shareholders o f  
a c l o s e l y  h e l d  corpora t ion  by s u b s t i t u t i n g  another person 
f o r  a shareholder whose p e r s o n a l i t y  was important .  That 
p rov i s ion  appears necessary fo r  the p r o t e c t i o n  o f  the 
p r o p e r t y . r i g h t s  o f  shareholders. We have, however, accepted 
a suggestion made t o  us i n  the course o f  consu l ta t i on ,  and 
made the subsection subject  t o  a unanimous shareholder 
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agreement. We can conceive o f  circumstances under which a l l  
the shareholders w i l l  agree on some other form o f  
p r o t e c t i o n ,  and we agree that  they should be f ree  t o  do so. 

5. S .  47(2)  provides t h a t ,  i f  there are no r e s t r i c t i o n s  on 
t r a n s f e r ,  the  corpora t ion  may recognize the representa t ive .  
I f  the corpora t ion  does not want t o  recognize him the 
representa t ive  can s t i l l  achieve r e g i s t r a t i o n  under s .  47 (7 )  
i f  he i s  l e g a l l y  e n t i t l e d  t o  exerc ise the shareholder 's  
r i g h t s .  

6. S .  47 (3 )  covers cases o f  devo lu t ion  by opera t ion  o f  law not 
covered by s .  4 7 ( 2 ) ,  i f  there are any such cases. 

7.  S .  47(4)  supplements s .  4 7 ( 1 ) ,  which al lows the corpora t ion  
t o  t r e a t  a reg i s te red  owner o f  a s e c u r i t y  as the person 
exc lus i ve l y  e n t i t l e d  t o  the r i g h t s  o f  the shareholder. 

8 .  S .  47(5)  r e l i e v e s  a corpora t ion  o f  the burden o f  ensuring 
tha t  each o f  i t s  shareholders i s  an a d u l t .  The importance 
o f  r e l i e v i n g  the corpora t ion  o f  tha t  burden, and o f  
r e l i e v i n g  those dea l ing  w i t h  the corpora t ion  o f  the burden 
o f  p rov ing t o  i t  upon every t ransact ion  tha t  the shareholder 
i s  an a d u l t ,  outweighs the r i s k  o f  occasional loss t o  an 
unprotected i n f a n t .  

9 .  Our Report No. 14, Minors' Contracts, recomnended that  a 
d i s p o s i t i o n  o f  p roper ty  which i s  unenforceable against a 
minor be e f f e c t i v e  t o  t rans fer  the proper ty  u n t i l  the court  
orders i t s  r e t u r n .  We do not t h ink  tha t  enactment o f  our 
proposals under tha t  Report would cause a c o n f l i c t  w i t h  s .  
47(5)  as s .  47 (5 )  merely p ro tec ts  the corpora t ion .  However, 
f o r  c l a r i t y ,  t h i s  subsection could,  i f  Report No. 14 has 
been adopted, prov ide tha t  i t  p r e v a i l s  over the Minors' 
Contracts Act. 

10. CECA s .  47 (6 )  a l lows but  does not requ i re  a corpora t ion  t o  
t r e a t  as owner the surv ivor  o f  j o i n t  holders o f  a s e c u r i t y .  
S .  47(6)  o f  the  d r a f t  Act would requ i re  i t  t o  do so; i t  was 
suggested t o  us i n  the course o f  consu l ta t i on  tha t  the 
surv ivor  should have a lega l  r i g h t  t o  be t rea ted  as owner, 
and we agree. 

1 1 .  We t h i n k  tha t  i n  most cases i n  which two o r  more persons are 
reg i s te red  as owners o f  a secu r i t y  a r i g h t  o f  surv ivorsh ip  
w i l l  not be intended, and we th ink  the law r e l a t i n g  t o  the 
c rea t i on  o f  j o i n t  ownership i s  not too c l e a r .  We there fore  
th ink  t h a t ,  i n  order t o  avoid the inadvertent  c r e a t i o n  o f  
r i g h t s  o f  su rv i vo rsh ip ,  the law should requ i re  those who 
wish t o  c reate  one t o  say so i n  express terms; and s .  
47 (61 (b )  so provides.  

4 8 . ( 1 )  The prov is ions  o f  t h i s  Part tha t  
v a l i d a t e  a s e c u r i t y  o r  compel i t s  issue or  
re issue do not apply t o  the extent  tha t  
v a l i d a t i o n ,  issue o r  re issue would r e s u l t  i n  
over issue,  but  

( a )  i f  a v a l i d  secu r i t y ,  s i m i l a r  i n  a l l  
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respects t o  the s e c u r i t y  involved 
i n  the overissue, i s  reasonably 
ava i l ab le  for  purchase, the person 
e n t i t l e d  t o  the v a l i d a t i o n  or issue 
may compel the issuer t o  purchase 
and d e l i v e r  such a s e c u r i t y  t o  him 
against surrender o f  the secur i t y  
that  he holds,  or 

( b )  i f  a v a l i d  secur i t y ,  s i m i l a r  i n  a l l  
respects t o  the s e c u r i t y  involved 
i n  the overissue, i s  not  reasonably 
ava i l ab le  fo r  purchase, the person 
e n t i t l e d  t o  the v a l i d a t i o n  or issue 
may recover from the issuer an 
amount equal t o  the p r i c e  the las t  
purchaser for  value pa id  f o r  the 
i n v a l i d  secur i t y .  

( 2 )  When an issuer subsequently amends 
i t s  a r t i c l e s  or  a t r u s t  indenture t o  which i t  
i s  a p a r t y  t o  increase i t s  authorized 
s e c u r i t i e s  t o  a number equal t o  or i n  excess 
o f  the number o f  secur i t i es  p rev ious ly  
author ized p lus  the amount o f  the s e c u r i t i e s  
overissued, the secur i t i es  so overissued are 
v a l i d  from the date o f  t h e i r  issue. 

( 3 )  Subsection ( 2 )  does not  apply i f  
the issuer has purchased and de l i ve red  a 
s e c u r i t y  i n  accordance w i t h  subsection ( l ) ( a )  
o r  p a i d  the amount re fe r red  t o  i n  subsection 
( l ) ( b ) .  

( 4 )  A purchase or payment by an issuer 
under subsection ( 1 )  i s  not a purchase o r  
payment t o  which sect ion 32, 33, 34 o r  37 
appl i e s .  

N O T E :  Overissue. CECA s.48, w i t h  s .  48 (3 )  added. 

Comnen t 

1 .  Some p rov is ion  dea l ing w i t h  the case o f  overissue i s  
des i rab le .  S .  4 8 ( l  i ( a )  o f  the d r a f t  Act would cover most 
cases, as the purchaser could compel the issuer t o  purchase 
a s i m i l a r  secur i t y  fo r  him i f  one i s  reasonably ava i l ab le .  
S .  4 8 ( 1 ) ( b )  represents the UCC's value judgment about the 
f a i r e s t  r e s u l t  i f  there i s  no replacement ava i l ab le :  see 
UCC s .  8-104. I t  may r e s t r i c t  the holder t o  what i s  no 
longer be an adequate value for  the secur i t y ,  but  the 
O f f i c i a l  Comnent t o  the UCC i s  t o  the e f f e c t  that  i t  i s  the 
f a i r e s t  means o f  reducing the p o s s i b i l i t y  o f  speculat ion by  
the purchaser. 

2. UCC s .  8-104, goes on t o  a l low the purchaser i n te res t  from 
the date o f  h i s  demand. The CECA does no t .  The d r a f t  Act 
fo l lows the C E C A .  
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3 .  Under s .  48 (2 )  the issuer would have the op t ion  o f  amending 
i t s  a r t i c l e s  o r  a  t r u s t  indenture t o  which i t  i s  a  pa r t y  t o  
increase i t s  authorized s e c u r i t i e s  t o  inc lude the 
over- issue.  This seems sensible.  S .  48(31, which i s  not i n  
the C B C A ,  would p ro tec t  the issuer against f i n d i n g  that  i t  
had inadver ten t l y  va l ida ted a  secur i t y  which i t  had already 
replaced o r  p a i d  f o r  but  omit ted t o  get i n .  

4. S .  48 app l ies  on ly  t o  overissues brought about by the 
operat ion o f  Part 6 .  I t  would continue t o  be poss ib le  t o  
have overissues that  are brought about by other causes. 

49. I n  an ac t ion on a  secur i t y ,  

( a )  unless s p e c i f i c a l l y  denied i n  the 
pleadings,  each s ignature on the 
secur i t y  o r  i n  a  necessary 
endorsement i s  admitted, 

( b )  a  s ignature on the secur i t y  i s  
presumed t o  be genuine and 
authorized bu t ,  i f  the 
ef fect iveness o f  the s ignature i s  
put  i n  issue, the burden o f  
es tab l i sh ing  that  i t  i s  genuine and 
authorized i s  on the pa r t y  c la iming 
under the s ignature,  

( c )  i f  a  s ignature i s  admitted o r  
establ ished, product ion o f  the 
instrument e n t i t l e s  a  holder t o  
recover on i t  unless the defendant 
establ ishes a  defence o r  a  defect 
going t o  the v a l i d i t y  o f  the 
s e c u r i t y ,  and 

( d )  i f  the defendant establ ishes that  a  
defence o r  defect  e x i s t s ,  the 
p l a i n t i f f  has the burden o f  
es tab l i sh ing  that  the defence o r  
defect  i s  i n e f f e c t i v e  against him 
o r  some person under whom he 
c la ims. 

N O T E :  Burden o f  proof  i n  ac t ions.  CBCA s .  49. 

See comnent 2 ( i )  on s .  51 .  

50 .  Unless otherwise agreed, and 
subject t o  any appl icable law, regu la t i on  or 
stock exchange r u l e ,  a  person required t o  
d e l i v e r  s e c u r i t i e s  may d e l i v e r  any secur i t y  
o f  the spec i f i ed  issue i n  bearer form o r  
reg is te red  i n  the name o f  the t ransferee o r  
endorsed t o  him or i n  b lank.  



N O T E :  Secur i t ies  are fung ib le ,  i . e . ,  s e c u r i t i e s  o f  the same 
issue are interchangeable. CBCA s .  50 .  

Issue - Issuer 

51. (11 Even against a purchaser f o r  
value and without no t i ce  o f  a defect going t o  
the v a l i d i t y  o f  a s e c u r i t y ,  the terms o f  the 
s e c u r i t y  inc lude those s ta ted on the secur i t y  
and those incorporated i n  i t  by reference t o  
another instrument, s t a t u t e ,  r u l e ,  regu la t i on  
or  order t o  the extent  that  the terms so 
referenced do not c o n f l i c t  w i t h  the s ta ted  
terms, but  such a reference i s  not o f  i t s e l f  
n o t i c e  t o  a purchaser fo r  value o f  a defect  
going t o  the v a l i d i t y  o f  the s e c u r i t y ,  
notwi thstanding that  the secur i t y  expressly 
s ta tes  that  a person accepting i t  admits such 
no t i ce .  

( 2 )  A secu r i t y  i s  v a l i d  i n  the hands o f  
a purchaser for  value wi thout  n o t i c e  o f  any 
defec t  going t o  i t s  v a l i d i t y .  

( 3 )  Except as provided i n  sect ion 53, 
the f a c t  that  a secur i t y  i s  not genuine i s  a 
complete defence even against a purchaser for  
value and without n o t i c e .  

( 4 )  A l l  other defences o f  an issuer ,  
i nc lud ing  non-del ivery and cond i t i ona l  
d e l i v e r y  o f  a secur i t y ,  are i n e f f e c t i v e  
against a purchaser fo r  value wi thout  no t i ce  
o f  the p a r t i c u l a r  defence. 

NOTE: Not ice o f  defec ts .  CBCA s .  51 

Comnen t 

1 .  I t  i s  obviously r i g h t  t h a t ,  as s .  5 1 ( 1 )  provides,  a 
purchaser should be bound by terms s ta ted on the secur i t y  
which he purchased. 

2. The r e l a t i o n s h i p  between the issuer o f  a secur i t y  and the 
purchaser for  value wi thout  n o t i c e  i s  d e a l t  w i t h  i n  s .  49 
(burden o f  p r o o f ) ,  s .  51 (1 )  ( e f f e c t  o f  statements on the 
secur i t y  and i n  instruments incorporated by re ference) ,  s. 
51 (2 )  ( v a l i d i t y  i n  hands o f  purchaser f o r  value without 
n o t i c e  o f  defec t  going t o  v a l i d i t y ) ,  s .  51 (3 )  ( l a c k  o f  
genuineness), s. 51 (4 )  ( i ne f fec t i veness  o f  defences o f  
issuer other than lack o f  genuineness), s .  52 (sta leness as 
no t i ce  o f  d e f e c t ) ,  s .  53 (unauthorized s igna tu re ) ,  s .  54 
(completion or  a l t e r a t i o n ) ,  and s .  55 (warrant ies  o f  
agents) .  I t  i s  a lso  a f fec ted  by s .  18 ( a u t h o r i t y  o f  
d i r e c t o r s ,  o f f i c e r s  and agents) .  The e f f e c t  o f  these 
sect ions i s  as fo l lows:  



( a )  A secu r i t y  i s  v a l i d  i n  the hands o f  a purchaser fo r  
value without no t i ce  o f  a defect  going t o  i t s  v a l i d i t y  
( s .  51(2!  and the issuer i s  precluded from r a i s i n g  a 
defence against a purchaser fo r  value wi thout  n o t i c e  o f  
the defence i s .  5 1 ( 4 ) ) .  

( b )  One exception t o  the statements made i n  ( a )  i s  that  
(unless the s ignature i s  one o f  those mentioned i n  s .  
53) the fac t  that  an instrument i s  not genuine i s  a 
defence ( s .  51(3)  ) .  "Genuine" means " f r e e  o f  forgery 
or coun te r fe i t i ng "  ( s .  4 4 ( 2 ) ( h )  1 .  

( c )  Another exception (though s .  51 (2J  and s .  5 1 ( 4 )  may a t  
f i r s t  b lush be read t o  suggest otherwise) i s  that  an 
"unauthorized s ignature" i s  " i n e f f e c t i v e " ,  except i n  
c e r t a i n  cases, even i f  a purchaser for  value without 
n o t i c e  acquires the secur i t y  ( s .  531, and an 
"unauthorized s ignature" includes not on ly  a forgery 
but a l so  any other s ignature "made without ac tua l ,  
impl ied or apparent a u t h o r i t y " .  

( d l  The purchaser fo r  value wi thout  no t i ce ,  however, i s  
g iven an important p ro tec t ion  against the consequences 
o f  fo rger ies  and other unauthorized s ignatures.  Under 
s .  53 an unauthorized s ignature i s  e f f e c t i v e  i n  h i s  
favour i f  done by an employee o f  an issuer or  o f  a 
r e g i s t r a t i o n  or  t ransfer  agent who handles the secur i t y  
i n  the ord inary  course o f  h i s  du t ies .  This p rov is ion  
g r e a t l y  r e s t r i c t s ,  and i n  p r a c t i c e  w i l l  v i r t u a l l y  
destroy,  the exceptions mentioned i n  ( b !  and ( c ) ,  as 
those exceptions w i l l  apply o n l y  t o  unauthorized 
signatures done by outs iders  or by employees o f  the 
issuer or  r e g i s t r a r  or t ransfer  agent who have no 
business handl ing the s e c u r i t i e s ,  the incidence o f  
which k inds o f  unauthorized signatures must be ra re .  
The purchaser may a lso  r e l y  on s .  18 (e )  under which the 
corporat ion would be precluded from denying that  a 
document issued by a d i r e c t o r ,  o f f i c e r  or agent w i t h  
actual  or usual au tho r i t y  t o  issue i t  i s  not v a l i d  or 
genuine, though i n  most, i f  not a l l ,  cases covered by 
i t  s .  53 would apply. 

( e l  Although a purchaser fo r  value without n o t i c e  would be 
bound by terms s ta ted on the secur i t y  and i n  an 
instrument incorporated by reference ( a  p rov is ion  which 
i s  obviously appropr ia te ) ,  s .  51(1)  would g i v e  him two 
important p ro tec t ions .  The f i r s t  i s  that  he i s  not 
bound by terms i n  the incorporated instrument which 
c o n f l i c t  w i t h  those s ta ted on the secur i t y .  The second 
i s  that  the reference does not a f f e c t  him w i t h  no t i ce  
o f  a defect going t o  v a l i d i t y ,  even though the secur i t y  
provides that  i t  i s  no t i ce .  

i f )  A purchaser could become a purchaser w i t h  n o t i c e  i f  he 
takes the secur i t y  more than one year a f t e r  an event 
r e q u i r i n g  payment o f  money or  d e l i v e r y  o f  other 
s e c u r i t i e s  upon surrender o f  the secur i t y ,  (though on ly  
i f  the funds or secur i t i es  were ava i l ab le  on the d a t e ) ,  
o r  more than 2 years a f t e r  a date set for  surrender or 
presenta t ion o f  the secur i t y  or  a date on which 
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performance o f  the p r i n c i p a l  o b l i g a t i o n  became due ( s .  
5 2 ) .  

( g )  A purchaser f o r  value w i thout  n o t i c e  would be able t o  
enforce i t  even though blanks are i n c o r r e c t l y  f i l l e d  i n  
( s .  5 4 ) .  I f  a  completed s e c u r i t y  i s  improperly a l t e r e d  
he would be able t o  enforce i t  according t o  i t s  
o r i g i n a l  terms. 

( h )  A purchaser f o r  value w i thout  n o t i c e  i s  g iven the 
b e n e f i t  o f  warrant ies by the r e g i s t r a r ,  t rans fer  agent, 
or  o ther  person author ized t o  s ign  s e c u r i t i e s .  The 
warrant ies are tha t  the s e c u r i t y  i s  genuine and the 
s ignature  author ized,  and that  the signer has 
reasonable grounds t o  be l i eve  tha t  the secu r i t y  i s  i n  
proper form and w i t h i n  the amount the issuer i s  
author ized t o  issue ( s .  5 5 ( 1 ) ) .  

( i )  The burden o f  proof  o f  the v a l i d i t y  o f  a  s ignature i s  
d e a l t  w i t h  by s .  49 as fo l l ows :  

( i )  A s ignature  i s  admitted and presumed unless put  i n  
i ssue. 

( i i) When the s ignature  i s  put  i n  issue the burden o f  
p rov ing i t  i s  s h i f t e d  t o  i t s  proponent. 

(iii) When the proponent has s a t i s f i e d  the burden o f  
p rov ing the s ignature ,  the burden o f  proving a  
defence or  defec t  s h i f t s  t o  the defendant. 

( i v )  When the defendant shows that  there i s  a  defence 
or a  de fec t ,  the burden o f  showing i t  
inapp l icab le ,  ( e . g .  because the p l a i n t i f f  i s  a 
bona f i d e  purchaser) s h i f t s  t o  the p l a i n t i f f .  

52. A f te r  an event tha t  creates a  r i g h t  
t o  imnediate performance o f  the p r i n c i p a l  
o b l i g a t i o n  evidenced by a  s e c u r i t y ,  o r  tha t  
sets a  date on o r  a f t e r  which a  s e c u r i t y  i s  
t o  be presented or  surrendered f o r  redemption 
o r  exchange, a  purchaser i s  deemed t o  have 
n o t i c e  o f  any defect  i n  i t s  issue o r  o f  any 
defence o f  the issuer ,  

i a )  i f  the event requ i res  the payment 
o f  money or the d e l i v e r y  o f  
s e c u r i t i e s ,  or  both,  on 
presenta t ion  o r  surrender o f  the 
secu r i t y ,  and such funds or  
s e c u r i t i e s  are ava i l ab le  on the 
date set f o r  payment o r  exchange, 
and he takes the s e c u r i t y  more than 
one year a f t e r  tha t  date,  or  

( b )  i f  he takes the s e c u r i t y  more than 
2 years a f t e r  the date set f o r  
surrender o r  p resenta t ion  o r  the 
date on which such performance 
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became due. 

NOTE: Staleness i s  no t i ce  o f  de fec t .  CBCA s .  52. 

Comnen t  

1 .  Seecomnent on s .  51. 

S .  52 provides a standard o f  staleness as against the 
issuer.  I t  might c reate  a problem from the purchaser's 
po in t  o f  view i n  that  an event that  creates a r i g h t  t o  
imnediate performance ( e . g . ,  an acce lera t ion upon the 
corporat ion missing a div idend or payment) might not appear 
on the face o f  the c e r t i f i c a t e .  However, as the UCC 
O f f i c i a l  Comnent says, an issuer should a t  some po in t  be 
placed i n  a p o s i t i o n  t o  determine d e f i n i t e l y  i t s  l i a b i l i t y  
on an i n v a l i d  or  improper issue. 

53. An unauthorized s ignature on a 
secur i t y  before  or i n  the course o f  issue i s  
i n e f f e c t i v e ,  except that  the s ignature i s  
e f f e c t i v e  i n  favour of  a purchaser for  value 
and wi thout  n o t i c e  o f  the lack o f  a u t h o r i t y ,  
i f  the s ign ing has been done by 

( a )  an authent ica t ing t rus tee,  
r e g i s t r a r ,  t ransfer  agent or other 
person entrusted by the issuer w i t h  
the s ign ing o f  the s e c u r i t y ,  or o f  
s i m i l a r  secur i t i es ,  or t h e i r  
imnediate preparat ion for  s ign ing,  
or 

( b )  an employee o f  the issuer or  o f  a 
person re fe r red  t o  i n  clause ( a )  
who i n  the ordinary course o f  h i s  
du t ies  handles the secur i t y .  

N O T E :  Unauthorized s ignature.  CBCA s .  53. 

See comnent on s .  51. 

5 4 . ( 1 )  I f  a secur i t y  contains the 
signatures necessary t o  i t s  issue or t ransfer  
but i s  incomplete i n  any other respect ,  

! a )  any person may complete i t  by 
f i l l i n g  i n  the blanks i n  accordance 
w i t h  h i s  au tho r i t y ,  and 

(b) notwi thstanding that  the blanks are 
i n c o r r e c t l y  f i l l e d  i n ,  the s e c u r i t y  
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as completed i s  enforceable by a 
purchaser who took i t  f o r  value and 
without no t i ce  o f  the 
incorrectness.  

( 2 )  A completed secur i t y  that  has been 
improperly a l te red ,  even i f  f raudu len t l y  
a l te red ,  remains enforceable but o n l y  
according t o  i t s  o r i g i n a l  terms. 

N O T E :  Completion or  a l t e r a t i o n .  CBCA s .  54 

Comnen t  

See comnen t  on s  . 5 1 . 

5 5 . (  1 )  A person s ign ing a  s e c u r i t y  as 
authent ica t ing t rus tee,  r e g i s t r a r ,  t ransfer  
agent or  other person entrusted by the issuer 
w i t h  the s ign ing o f  the s e c u r i t y ,  warrants t o  
a  purchaser fo r  value wi thout  n o t i c e  that  

( a )  the secur i t y  i s  genuine, 

( b )  h i s  acts i n  connection w i t h  the 
issue o f  the s e c u r i t y  are w i t h i n  
h i s  a u t h o r i t y ,  and 

( c )  he has reasonable grounds f o r  
be l i ev ing  that  the s e c u r i t y  i s  i n  
the form and w i t h i n  the amount the 
issuer i s  author ized t o  issue.  

(2) Unless otherwise a  reed, a  person 
r e f e r r e d  t o  i n  subsect ion  ( 1 7  does not assume 
any fu r the r  l i a b i l i t y  fo r  the v a l i d i t y  o f  a  
secur i t y .  

N O T E :  Warranties o f  agents. CBCA s .  55 

Comnen t 

The O f f i c i a l  Comnent t o  the UCC ind icates  tha t  s .  55 (1 )  and 
s .  5512) embody the p r e v a i l i n g  case law i n  the United 
States. The two subsections appear t o  impose an appropr iate 
r e s p o n s i b i l i t y  upon agents. 

Purchase 

5 6 . ( 1 )  Upon d e l i v e r y  o f  a  secur i t y  the 
purchaser acquires the r i g h t s  i n  the secur i t y  
that  h i s  t ransferor  had or  had a u t h o r i t y  t o  



convey, except that a purchaser who has been 
a par ty  t o  any fraud or i l l e g a l i t y  a f fec t ing  
the secur i t y  or who as a p r i o r  holder had 
no t i ce  o f  an adverse claim does not improve 
h i s  pos i t i on  by taking from a la te r  bona f ide  
purchaser. 

( 2 )  A bona f i d e  purchaser, i n  addi t ion 
t o  acquir ing the r i gh t s  o f  a purchaser, a lso 
acquires the secur i ty  f ree from any adverse 
claim. 

( 3 )  A purchaser o f  a l im i ted  in te res t  
acquires r i g h t s  only t o  the extent o f  the 
in te res t  purchased. 

( 4 )  Nothing i n  subsection ( 2 )  confers 
any r i g h t s  upon a purchaser unless a l l  
necessary endorsements are made by an 
appropriate person as defined i n  s .  61. 

NOTE: T i t l e  o f  purchaser. CBCA s.  56 w i t h  the addi t ion o f  
subsection ( 4 ) .  

Comnen t 

1 .  "Del ivery" o f  the secur i ty  ( s .  5 6 ( 1 ) )  t ransfers the 
t rans fe ro r ' s  r i g h t s  t o  a "purchaser." "Del ivery" means 
"voluntary t ransfer o f  possession" ( s .  44 (2 (e )  1 ) .  The 
rec ip ient  i s  on ly  a "purchaser" i f  he " takes" by a 
"voluntary t ransact ion creat ing an in te res t  i n  the 
secur i t y . "  ( s .  4 4 ( 2 ) ( m ) ) .  He has a r i g h t  t o  compel the 
t ransferor t o  provide any necessary endorsement ( s .  60 ) .  

. Under the exception i n  s .  56(1)  a bona f i de  purchaser cannot 
g ive good t i t l e  t o  a purchaser who has been a par ty  t o  a 
fraud or i l l e g a l i t y  a f fec t ing  the secur i ty  or who, as a 
p r i o r  ho lder ,  had not ice o f  an adverse claim. While t h i s  
prov is ion r e s t r i c t s  the marketab i l i ty  o f  the secur i t y ,  the 
r e s t r i c t i o n  appears t o  be minimal and i n  accordance w i t h  
good conscience. 

3 .  With regard t o  s.  56 (2 ) ,  see the comnent on d e f i n i t i o n  o f  
"adverse claim" i n  s .  44121. 

4. S .  56(2)  i s  basic t o  nego t i ab i l i t y .  The purchaser acquires 
good t i t l e  despi te an adverse c la im i f  he i s  a bona f i d e  
purchaser (as defined i n  s.  4 4 ( 2 ) ( c ) ,  i . e . ,  i f  

( a )  he i s  a" purchaser" as defined i n  s .  4 4 i 2 ) ( m ) ,  

( b )  he gives value. Presumably "value" means valuable 
considerat ion i n  the sense i n  which that term i s  used 
i n  the law o f  contracts and negotiable instruments. 
(Th is  requirement excludes a donee, who i s  included i n  
the term "purchaser." 1 ,  

( c )  he acts i n  good f a i t h .  "Good f a i t h "  means "honesty i n  
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fact i n  the conduct of the transaction concerned" ( s .  
4 4 ( 2 ) ( i ) ) ,  

( d l  he does not have notice of an "adverse claim." 
"Adverse claim" includes a  claim that a  transfer i s  
wron f u l  or that someone else owns the security i s .  
441231a l  I ,  

( e )  he takes del ivery. "Delivery" means "voluntary 
transfer of possession" ( s .  4 4 ( 2 ) ( e l ) ,  and 

( f )  the securi ty i s  i n  bearer form, o r ,  i f  i n  registered 
form i t  i s  registered i n  the purchaser's name, or 
endorsed to him or i n  blank. 

Through the use of th is  de f i n i t i on ,  s. 5612 )  conforms to the 
standard tests for negot iab i l i t y  and, assuming that the 
pol icy decision i n  favour of negot iab i l i t y  i s  made, appears 
to be i n  order. 

5 .  With regard to  s. 5 6 ( 4 ) ,  again see the comnent on the 
de f i n i t i on  of "adverse claim" i n  s. 44(21(a) .  

6. What i s  said i n  s. 5 6 ( 4 )  i s  imp l i c i t  i n  the de f i n i t i on  i n  s.  
4 4 ( 2 ) ( c )  of  "bona f ide  purchaser" as one to whom a security 
i n  re  istered form i s  "endorsed" and the statement made i n  
s. 61931 that an endorsement i s  made when, in te r  a l i a .  an 
appropriate person signs. However, i t  i s  d i f f i c u l t  for a  
reader to  perceive that s. 4 4 ( 2 ) ( c )  and s. 61(3) have that 
e f fec t ,  and we have added s. 56(4) i n  the hope that i t  w i l l  
make Part 6 easier to read. 

5 7 . 1 1 )  A purchaser of a  securi ty,  or 
any broker for a  sel ler  or purchaser, i s  
deemed to have not ice of a l l  adverse claims 
i f  

( a )  the securi ty,  whether i n  bearer or 
registered form, has been endorsed 
" fo r  co l lect ion"  or " f o r  surrender" 
or for some other purpose not 
involving transfer,  or 

( b )  the security i s  i n  bearer form and 
has on i t  a  statement that i t  i s  
the property of a  person other than 
the transferor, except that the 
mere wr i t ing  of a name on a 
security i s  not such a  statement. 

121 Notwithstanding that a  purchaser or 
any broker for a  sel ler  or purchaser, has 
not ice that a  security i s  held for a  th i rd  
person or i s  registered i n  the name of or 
endorsed by a  f iduciary, he has no duty to 
inquire i n to  the r ightfulness of  the transfer 
and has no notice of an adverse claim, except 
that where a purchaser knows that the 
consideration i s  to be used fo r ,  or that the 



t r a n s a c t i o n  i s  f o r ,  the personal  b e n e f i t  o f  
t he  f i d u c i a r y  o r  i s  o therw ise  i n  breach o f  
t he  f i d u c i a r y ' s  d u t y ,  the purchaser i s  deemed 
t o  have n o t i c e  o f  an adverse c l a i m .  

NOTE:  Deemed n o t i c e  o f  adverse c l a ims .  CBCA s .  57. 

Commen t 

1 .  The c i rcumstances s e t  ou t  i n  s .  5 7 ( 1 )  j u s t i f y  d e p r i v i n g  a 
purchaser o f  the advantages o f  n e g o t i a b i l i t y .  

2. CBCA s .  5 7 ( 1 )  says t h a t  the purchaser o f  a s e c u r i t y  
descr ibed  i n  c lause  ( a )  o r  ( b )  i s  deemed t o  have n o t i c e  o f  
"an adverse c l a i m . "  We t h i n k  t h i s  term t o  be somewhat 
ambiguous. On t he  one hand, i t  might  be i n t e r p r e t e d  t o  
i nc l ude  o n l y  t he  "adverse c l a im"  o f  the  person who endorses 
the s e c u r i t y  r e s t r i c t i v e l y  o r  who i s  s a i d  on the  s e c u r i t y  t o  
be the owner. On the  o the r  hand, i t  might  be i n t e r p r e t e d  t o  
mean any "adverse c l a i m "  be ing  asser ted  aga ins t  the 
purchaser b y  any person who has such a c l a i m .  We do no t  
t h i n k  t h a t  n e g o t i a b i l i t y  should opera te  i n  favour  o f  a 
purchaser who takes a s e c u r i t y  which on i t s  face  i s  no t  
in tended t o  be nego t i ab le ,  and we no te  t h a t  t he  p l u r a l  term 
"adverse c l a ims "  i s  used i n  s .  8-304 o f  t he  Un i fo rm 
Commercial Code, which i s  the  p r o t o t y p e  o f  CBCA s .  5 7 ( 1 ) .  
We have t h e r e f o r e  r e tu rned  t o  the  word ing o f  the  UCC and 
have s u b s t i t u t e d  " a l l  adverse c l a ims "  f o r  " an  adverse 
c l a i m " .  See a l s o  the comnent on s .  58. 

3 .  S .  5 7 ( 2 )  enhances n e g o t i a b i l i t y .  I t s  e f f e c t  i s  t h a t  i n  the  
absence o f  any th i ng  t o  the c o n t r a r y  a purchaser i s  e n t i t l e d  
t o  assume t h a t  a f i d u c i a r y  can t r a n s f e r .  See a l s o  s .  
61( 1 0 ) .  

58.  An event  t ha t  c rea tes  a r i g h t  t o  
inmediate performance o f  the p r i n c i p a l  
o b l i g a t i o n  evidenced by a s e c u r i t y  o r  t h a t  
s e t s  a da te  on o r  a f t e r  which the s e c u r i t y  i s  
t o  be p resen ted  o r  surrendered f o r  redemption 
o r  exchange i s  no t  o f  i t s e l f  n o t i c e  o f  an 
adverse c l a i m ,  except i n  the case o f  a 
purchase 

( a )  a f t e r  one year f rom any da te  se t  
f o r  such p r e s e n t a t i o n  o r  surrender  
f o r  redemption o r  exchange, o r  

( b )  a f t e r  6 months from any da te  se t  
f o r  payment o f  money aga ins t  
p r e s e n t a t i o n  o r  surrender  o f  the  
s e c u r i t y  i f  funds a re  a v a i l a b l e  f o r  
payment on t h a t  d a t e .  

NOTE:  Sta leness as n o t i c e  o f  adverse c l a ims .  CBCA s .  58. 
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Comen t  

S .  58 would deprive a  purchaser o f  defences against an 
adverse claimant i n  somewhat the same way as s.  52 would 
deprive him o f  defences against the issuer i n  connection 
w i th  v a l i d i t y .  The time periods are shorter i n  s .  58. 

59.(  11 A person who presents a  secur i ty  
for  r eg i s t r a t i on  o f  t ransfer or for  payment 
or exchange warrants t o  the issuer that  he i s  
e n t i t l e d  t o  the r eg i s t r a t i on ,  payment or 
exchange, except that  a  purchaser for  value 
without no t i ce  o f  an adverse c la im who 
receives a  new, rsissued or re- reg is tered 
secur i ty  on reg i s t r a t i on  o f  t ransfer warrants 
on ly  that  he has no knowledge o f  any 
unauthorized signature i n  a  necessary 
endorsement. 

( 2 )  A person by t rans fe r r ing  a  secur i ty  
t o  a  purchaser for  value warrants on ly  that 

( a )  the t ransfer i s  e f f e c t i v e  and 
r i g h t f u l ,  

( b )  the secur i ty  i s  genuine and has not 
been mate r ia l l y  a l tered,  and 

( c )  he knows o f  nothing that might 
impair the v a l i d i t y  o f  the 
secur i t y .  

( 3 )  I f  a  secur i ty  i s  de l ivered by an 
intermediary known by the purchaser t o  be 
entrusted w i th  de l i ve ry  o f  the secur i t y  on 
behalf o f  another or w i th  co l l ec t i on  o f  a  
d r a f t  or  other c la im t o  be co l lec ted  against 
such de l i ve ry ,  the intermediary by such 
de l i ve ry  warrants only h i s  own good f a i t h  and 
au thor i t y  even i f  he has purchased or made 
advances against the d r a f t  or other c la im t o  
be co l lec ted  against the de l i ve ry .  

( 4 1  A pledgee or other holder for  
purposes of  secur i ty  who redel ivers  a  
secur i ty  received, or a f t e r  payment and on 
order o f  the debtor de l ivers  that  secur i t y  t o  
a  t h i r d  person, gives only the warranties o f  
an intermediary under subsection ( 3 ) .  

( 5 )  A broker gives 

( a i  t o  h i s  customer and t o  a  purchaser 
the warranties provided i n  
subsection 121, and 

( b )  t o  the issuer,  the warranties 
provided i n  subsection ( 1 ) .  
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( 6 )  A broker  has the  r i g h t s  and 
p r i v i l e g e s  o f  a  purchaser under t h i s  sec t i on .  

( 7 )  The war ran t ies  o f  and i n  favour o f  
a  b roker  a c t i n g  as an agent a re  i n  a d d i t i o n  
t o  wa r ran t i es  g i ven  by  h i s  customer and 
wa r ran t i es  g i v e n  i n  favour o f  h i s  customer. 

NOTE: Warrant ies t o  i ssuers  and purchasers;  wa r ran t i es  o f  
and t o  i n te rmed ia r i es ,  pledgees and b roke rs .  CBCA s .  59 
except t h a t  subsect ion ( 5 )  i s  r ecas t  as 3  subsect ions.  

1 .  One e f f e c t  o f  s .  5911) i s  somewhat cu r i ous .  A purchaser f o r  
va lue  w i t h o u t  n o t i c e  o f  an adverse c l a i m  i s  a  person,  and 
t he re fo re ,  under the  f i r s t  p a r t  o f  the  subsec t ion ,  warrants 
t h a t  he i s  e n t i t l e d  t o  the  r e g i s t r a t i o n  o f  h i s  t r a n s f e r ;  
once the  i ssuer  has ac ted  upon t h a t  warranty by  r e g i s t e r i n g  
t h e  t r a n s f e r ,  however, t he  l a t t e r  p a r t  o f  the subsect ion 
says t h a t  t h e  purchaser warrants o n l y  t h a t  he does no t  know 
o f  any unauthor ized  s i gna tu re  i n  a  necessary endorsement; 
and a. war ran ty  which i s  made o n l y  u n t i l  i t  i s  ac ted  upon and 
then d isappears i s  somewhat anomalous. There does no t  
appear t o  b e  any d i f f i c u l t y  i n  p r a c t i c e ,  however, and the  
except ion  i s  an accordance w i t h  s .  64 which changes the  law 
t o  p r o t e c t  t he  purchaser under the circumstances which t he  
except ion  dea l s  w i t h .  

Under s .  5 9 ( 2 ) ,  the t r a n s f e r o r  war ran ts ,  i n  e f f e c t ,  t ha t  the  
inst rument  and t he  t r a n s f e r  a re  genuine. He does no t  
warrant t h a t  the inst rument  w i l l  be honoured. I n  t h e  case 
o f  a t r a n s f e r  by  endorsement, the  l ega l  s i t u a t i o n  o f  the 
t r a n s f e r o r  i s  d i f f e r e n t  from the l ega l  s i t u a t i o n  o f  the  
endorser o f  a  b i l l ,  n o t i c e  o r  cheque, as the l a t t e r  
undertakes t h a t  the  inst rument  w i l l  be honoured upon the  
p resen ta t i on .  See conment 5  on s .  61. 

3 .  Thewar ran t y  i m p o s e d b y s .  5 9 ( 3 )  a n d s .  5 9 ( 4 )  appears t o b e  
an app rop r i a te  one f o r  an agent.  

4 .  S .  5 9 ( 5 )  renders t he  broker  l i a b l e  t o  h i s  customer and t o  a  
purchaser as if he were a  p r i n c i p a l .  He should no t  be ab le  
t o  f o i s t  upon h i s  customer a  d e f e c t i v e  s e c u r i t y ,  e i t h e r  from 
h i s  own s tock  o r  by purchase on the market,  s i n c e  he i s  
employed t o  o b t a i n  a  v a l i d  one; and the purchaser dea ls  w i t h  
the  b roker  and must r e l y  on  h im t o  d e l i v e r  a  s e c u r i t y  which 
i s  genuine and i s  p r o p e r l y  t r ans fe r red .  I t  should be no ted  
t h a t  the  war ran ty  t o  the customer app l i es  o n l y  when the 
customer i s  a  purchaser ;  t he re  i s  no warranty by  a  broker  t o  
a  vendor. 

5 .  S. 5 9 ( 5 )  renders the broker  l i a b l e  t o  the  i ssuer  as an 
in te rmed ia ry ,  which, when he presents a  t r a n s f e r  f o r  
r e g i s t r a t i o n ,  i s  what he i s .  

6 .  Under CBCA s .  5 9 ( 5 )  " a  broker  g i ves  t o  h i s  customer, t o  the  
i ssuer  and t o  a  purchaser ,  as the case may be,  the  
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warranties provided i n "  CBCA s .  59. I n  view o f  the 
d i f f e ren t  warranties provided i n  d i f f e ren t  subsections we 
th ink that  t h i s  wording i s  rather opaque. We have t r i e d  t o  
sor t  out the warranties given by the broker and s ta te  them 
i n  a way which appears t o  us t o  be c leare r .  

7 .  The re -d ra f t i ng  o f  s. 5915) requires s .  59(6)  and 59(7)  t o  
appear i n  separate subsections. That appears appropriate i n  
view o f  the re la t ionsh ip  o f  a broker t o  those w i th  whom he 
deals. 

60. I f  a secur i ty  i n  reg is tered form i s  
de l ivered t o  a purchaser without a necessary 
endorsement, he may become a bona f i d e  
purchaser on ly  as o f  the time the endorsement 
i s  supplied, but against the t ransferor the 
t ransfer i s  complete upon de l i ve ry  and the 
purchaser has a s p e c i f i c a l l y  enforceable 
r i g h t  t o  have any necessary endorsement 
supp l i ed . 

NOTE: Right t o  compel endorsement. CBCA s.  60. 

1 .  A purchaser who has received a secur i t y  i n  registered form 
without a necessary endorsement should ce r t a i n l y  be able t o  
compel the endorsement. 

2. Note that  the purchaser would be af fec ted by no t i ce  o f  an 
adverse c la im received a f t e r  de l i ve ry  and before 
endorsement. I t  seems reasonable enough that i f  he wishes 
to  obta in  the advantage o f  n e g o t i a b i l i t y  he should take care 
t o  receive the secur i ty  i n  negotiable form. 

3 .  A forged or unauthorized endorsement does not make the 
purchaser a "bona f i d e  purchaser." See notes t o  the 
d e f i n i t i o n  o f  "adverse claim" i n  s.  4 4 ( 2 ) ( a ) ,  and see the 
d e f i n i t i o n  o f  "bona f i d e  purchaser" i n  s .  4 4 ( 2 ) ( c ) .  

61 . (1 )  I n  t h i s  sect ion,  "appropr iate 
person" means 

( a )  the person spec i f ied by the 
secur i ty  or by special endorsement 
t o  be e n t i t l e d  t o  the secur i ty ,  

( b )  i f  a person described i n  clause ( a )  
i s  described as a f i duc ia ry  but i s  
no longer serving i n  the described 
capacity, e i the r  that  person or h i s  
successor, 

( c )  i f  the secur i ty  o r  endorsement 
mentioned i n  clause ( a )  spec i f ies  
more than one person as f i duc ia r ies  



and one or more are no longer 
serving in the described capacity, 
the remaining fiduciary or 
fiduciaries, whether or not a 
successor has been appointed or 
qualified, 

(dl if a person described in clause (a) 
is an individual and is without 
capacity to act by reason of death, 
incompetence, minority, or 
otherwise, his fiduciary, 

(e) if the security or endorsement 
mentioned in clause (a) specifies 
more than one person with right of 
survivorship and by reason of death 
a1 1 cannot sign, the survivor or 
survivors, 

(f) a person having power to sign 
under applicable law or a power of 
attorney, or 

(g) to the extent that a person 
described in clauses (a) to ( f )  may 
act through an agent, his 
authorized agent. 

( 2 )  Whether the person signing is an 
appropriate person is determined as of the 
time of signing and an endorsement by such a 
person does not become unauthorized for the 
purposes of this Part by reason of any 
subsequent change of circumstances. 

( 3 )  An endorsement of a security in 
registered form is made when an appropriate 
person signs, either on the security or on a 
separate document, an assignment or transfer 
of the security or a power to assign or 
transfer i t ,  or when the signature of an 
appropriate person is written without more 
upon the back of the security. 

( 4 )  An endorsement may be special or in 
blank. 

( 5 )  An endorsement in blank includes an 
endorsement to bearer. 

(6) A special endorsement specifies the 
person to whom the security is to be 
transferred, or who has power to transfer i t .  

( 7 )  A holder may convert an endorsement 
in blank into a special endorsement. 

( 8 )  Unless otherwise agreed, the 
endorser by his endorsement assumes no 
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o b l i g a t i o n  tha t  the secu r i t y  w i l l  be honoured 
by the issuer .  

( 9 )  An endorsement pu rpo r t i ng  t o  be 
o n l y  o f  pa r t  o f  a  secu r i t y  represent ing u n i t s  
intended by the issuer t o  be separately 
t rans ferab le  i s  e f f e c t i v e  t o  the  extent  o f  
the endorsement. 

(10 )  F a i l u r e  o f  a  f i d u c i a r y  t o  comply 
w i t h  a  c o n t r o l l i n g  instrument o r  w i t h  the law 
o f  the j u r i s d i c t i o n  governing the f i d u c i a r y  
r e l a t i o n s h i p ,  i nc lud ing  any l a w  r e q u i r i n g  the 
f i d u c i a r y  t o  o b t a i n  cour t  approval o f  a  
t rans fe r ,  does not  render h i s  endorsement 
unauthorized f o r  the purposes o f  t h i s  Pa r t .  

NOTE:  Endorsement. CBCA s .  61 

Comnen t  

1 .  S .  61 (1 )  l i s t s  the persons author ized t o  endorse a  secu r i t y  
which i s  i n  reg i s te red  form. S .  6 l ( l ) ( b ) i s  somewhat extreme 
i n  tha t  i t  enables an e x - f i d u c i a r y  t o  endorse, bu t  i t  
improves n e g o t i a b i l i t y  and may save time and unnecessary 
lega l  proceedings. Note tha t  under s .  7 2 ( l ) ( b )  the issuer 
may, but  need n o t ,  r e q u i r e  proof  o f  incumbency. 

2.  S .  61 (3 )  departs from what we understand business p r a c t i s e  
t o  be by suggesting tha t  a  mere endorsement on a  share 
c e r t i f i c a t e  i s  enough, w i t h  d e l i v e r y ,  t o  c o n s t i t u t e  a  v a l i d  
t rans fe r ;  i t  i s  usual t o  requ i re  e i t h e r  a  form o f  t rans fer  
or a  form o f  power o f  a t to rney.  We propose however tha t  the 
d r a f t  Act f o l l ow  the CBCA p rov i s ion  f o r  the sake o f  
u n i f o r m i t y .  

3 .  Note tha t  the d e f i n i t i o n  o f  endorsement i n  s .  61 (3 )  i s  
i n t e  r a l  t o  the d e f i n i t i o n  o f  bona f i d e  purchaser i n  s .  
44128(c) and t o  the exoneration under s .  7313) and s .  74 o f  
an issuer who r e g i s t e r s  a  t rans fer  and issues a  new 
s e c u r i t y .  

4 .  A r eg i s te red  secu r i t y  endorsed i n  b lank can pass f r e e l y  from 
hand t o  hand by d e l i v e r y .  One endorsed by spec ia l  
endorsement requires endorsement and d e l i v e r y  t o  g i v e  the 
t rans feree the r i g h t s  o f  a  bona f i d e  purchaser, although 
mere d e l i v e r y  may g i v e  him h i s  t r a n s f e r o r ' s  r i g h t s  p lus  the 
r i g h t  t o  c a l l  f o r  an endorsement. 

5 .  Under s .  6 1 ( 8 ) ,  the endorser o f  a  s e c u r i t y  i s  i n  a  d i f f e r e n t  
p o s i t i o n  from the endorser o f  a  b i l l ,  note o r  cheque, who i n  
the absence o f  anything t o  the con t ra ry  undertakes tha t  the 
instrument w i l l  be honoured ( B i l l s  o f  Exchange Act, s .  133). 
The d i f f e r e n c e  i s  i n  accordance w i t h  business understanding. 

6 .  Note tha t  i f  the endorser i s  a  t rans fe ro r ,  he gives t o  h i s  
purchaser the warrant ies under s .  5 9 ( 2 ) .  
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7 .  5. 61(9)  makes i t  poss ib le  t o  s p l i t  up the secur i t y  t o  the 
extent that  i t  i s  i n  separate u n i t s ,  u n l i k e  a  b i l l ,  note or  
cheque. 

8 .  5. 61(10) re-emphasizes that  a  purchaser i s  not  a f fec ted by 
adverse c la ims based on breaches o f  f i d u c i a r y  re la t i onsh ips .  
See s .  57 (2 )  and s .  56(21. 

62. An endorsement o f  a  secur i t y  
whether specia l  or i n  b lank does not 
c o n s t i t u t e  a  t ransfer  u n t i l  d e l i v e r y  o f  the 
s e c u r i t y  on which i t  appears o r ,  i f  the 
endorsement i s  on a  separate document, u n t i l  
d e l i v e r y  o f  both  the s e c u r i t y  and that  
document . 

N O T E :  E f fec t  o f  endorsement without d e l i v e r y .  CBCA s .  62. 

A mere endorsement i s  not  a  t ransfer  u n t i l  bo th  the 
endorsement and the secur i t y  are de l ivered.  

63. An endorsement o f  a  secur i t y  i n  
bearer form may g i v e  n o t i c e  o f  an adverse 
c la im under sect ion 57 but does not otherwise 
a f f e c t  any r i g h t  t o  r e g i s t r a t i o n  that  the 
holder has. 

N O T E :  Endorsement i n  bearer form. CBCA s .  63 

1 .  Note tha t  a  debt s e c u r i t y  would be and remain i n  bearer form 
" i f  i t  i s  payable t o  bearer according t o  i t s  terms and not 
by reason o f  any endorsement" ( s .  44(6) 1 .  I t  would remain 
i n  bearer form even though s p e c i a l l y  endorsed, and would 
remain t ransferab le  by  d e l i v e r y  so as t o  c o n s t i t u t e  the 
t ransferee a  bona f i d e  purchaser unless the endorsement 
gives n o t i c e  o f  an adverse c la im.  S .  57 mentions 
endorsements which would depr ive a  purchaser o f  the specia l  
r i g h t s  o f  a  bona f i d e  purchaser, but  provides that  the mere 
w r i t i n g  o f  a name on a  secur i t y  i n  bearer form would n o t .  

2. 5. 63 would not  apply t o  share c e r t i f i c a t e s  as, under s. 24, 
these would have t o  be i n  reg is tered,  not bearer,  form. 

64. Unless the owner has r a t i f i e d  an 
unauthorized endorsement o r  i s  otherwise 
precluded from asser t ing  i t s  ine f fec t iveness,  
he may assert i t s  inef fect iveness against the 
issuer or  any purchaser other than a  
purchaser fo r  value and wi thout  n o t i c e  o f  
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adverse claims who has i n  good f a i t h  received 
a new, reissued or re - reg is te red  secur i t y  on 
r e g i s t r a t i o n  o f  t ransfer .  

NOTE:  E f f e c t  o f  unauthorized endorsement. This sect ion i s  
derived from s .  8-311(a) o f  the American Uniform Comnericial 
Code and i s  a substant ia l  departure from CBCA s .  6 4 ( 1 ) .  

1 .  S .  64 departs subs tan t ia l l y  from the general law r e l a t i n g  t o  
negot iable instruments by g i v i n g  t i t l e  t o  a purchaser on the 
basis o f  a forged or unauthorized endorsement fol lowed by 
r e g i s t r a t i o n  o f  the vo id  t ransfer  and the issue o f  a new 
secur i t y .  This derogation from owner's secur i t y  o f  t i t l e  
and the s u b s t i t u t i o n  under s .  73 (5 )  (CBCA s .  6 4 ( 2 ) )  o f  a 
c la im i n  h i s  favour against the issuer are j u s t i f i e d  i n  view 
o f  the i n t e r e s t  o f  issuers and investors  i n  the e f f i c i e n t  
worhing o f  the markets. I t  appl ies on ly  i n  favour o f  a 
purchaser fo r  value wi thout  no t i ce  who obtains a c e r t i f i c a t e  
i n  h i s  name. See the c m n t  on the d e f i n i t i o n  o f  "adverse 
claim" i n  s .  4412) (a ) .  

2 .  Note that  a purchaser, even though he takes i n  good f a i t h  
and for  value without no t i ce ,  i s  not  pro tec ted u n t i l  he 
obtains a c e r t i f i c a t e  i n  h i s  own name (see a lso  s .  6832) ) .  
This i s  one reason why i t  i s  prudent t o  reg is te r  a t ransfer  
o f  a secur i t y .  

3 .  CBCA s .  64(1)  reads as fo l lows:  

64. ( 1 1 The owner o f  a secur i t y  may 
assert the inef fec t iveness o f  an endorsement 
against the issuer or  any purchaser, other 
than a purchaser for  value and wi thout  no t i ce  
o f  an adverse c la im who has i n  good f a i t h  
received a new, reissued o r  re - reg is te red  
secur i t y  on r e g i s t r a t i o n  o f  t r a n s f e r ,  unless 
the owner 

( a )  has r a t i f i e d  an unauthorized 
endorsement o f  the s e c u r i t y ,  o r  

( b )  i s  otherwise precluded from 
impugning the e f fec t iveness o f  an 
unauthorized endorsement. 

We have subs t i t u ted  the wording o f  i t s  prototype,  UCC s .  
8-311. Our reason i s  that  the CBCA sect ion deals w i t h  
" i n e f f e c t i v e  endorsements," an undefined c lass  which, unless 
the reader has a thorough and d e t a i l e d  understanding o f  Part 
6,  might we l l  be thought t o  inc lude an endorsement made by 
someone wi thout  capaci ty t o  endorse. UCC s .  8-311 c l e a r l y  
deals on ly  w i t h  "unauthorized" endorsements (which are 
" i n e f f e c t i v e " ) ,  and i t  i s  c l e a r l y  the p o l i c y  o f  Part 6 that  
i t  i s  on ly  "unauthorized" endorsements t o  which s .  64 i s  
intended t o  apply. See the comnent on the d e f i n i t i o n  o f  
"adverse c la im" i n  s .  4 4 ( 2 ) ( a ) .  



4. CBCA s .  64 (2 )  reads as fo l lows: 

( 2 )  An issuer who reg is te rs  the 
t ransfer  o f  a  secur i t y  upon an unauthorized 
endorsement i s  l i a b l e  f o r  improper 
r e g i s t r a t i o n .  

I n  order t o  c l a r i f y  Part 6 ,  we have included t h i s  subsection 
73 (5 )  f o r  reasons g ien i n  comment 4  on the d e f i n i t i o n  zs ' idverse c la im" i n  s .  4 4 i 2 ) i a ) .  

65. (  1 1  A person who guarantees a  
s ignature o f  an endorser o f  a  secur i t y  
warrants tha t  a t  the time o f  s ign ing 

( a )  the s ignature was genuine, 

( b )  the signer was an appropr iate 
person as def ined i n  sect ion 61 t o  
endorse, and 

( c )  the signer had legal  capaci ty t o  
s ign.  

( 2 )  A person who guarantees a  s ignature 
o f  an endorser does not otherwise warrant the 
r i gh t fu lness  o f  the p a r t i c u l a r  t rans fe r .  

(3) A person who guarantees an 
endorsement o f  a  secur i t y  warrants both  the 
s ignature and the r i gh t fu lness  o f  the 
t ransfer  i n  a l l  respects, but  an issuer may 
not requ i re  a  guarantee o f  endorsement as a  
cond i t i on  t o  r e g i s t r a t i o n  o f  t rans fe r .  

( 4 )  The warranties re fe r red  t o  i n  t h i s  
sect ion are made t o  any person taking o r  
dea l ing w i t h  the secur i t y  r e l y i n g  on the 
guarantee and the guarantor i s  l i a b l e  t o  tha t  
person f o r  any loss r e s u l t i n g  from breach o f  
warranty. 

NOTE: Warranties o f  guarantees o f  signatures o r  
endorsements. CBCA s .  65.  

Comnen t  

1 .  Under s .  65(11, the guarantor o f  a  s ignature would not on ly  
guarantee that  the s ignature i s  tha t  o f  the person who 
signs; he goes on t o  guarantee that  that  person i s  the one 
named i n  the c e r t i f i c a t e  or  otherwise determined by law 
under s .  61; and he a l so  guarantees the capac i ty  o f  the 
person s ign ing.  These are onerous warrant ies.  Requir ing 
them i s  the i ssuer ' s  means o f  p ro tec t ing  i t s e l f  against a  
forgery  o r  unathorized s ignature (though i t  i s  s t i l l  
vulnerable t o  a  forgery  o f  the guarantee, or  a  lack o f  
a u t h o r i t y  on the p a r t  o f  the person s igning the guarantee); 
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under s.  7 1 ( l ) ( b i  the issuer i s  e n t i t l e d  t o  demand 
reasonable assurance that an endorsement i s  genuine and 
e f f ec t i ve .  

2. S .  65(2) would protect  the guarantor o f  a signature against 
being held t o  have warranted the r igh t fu lness  o f  the 
t ransfer as wel l  as i t s  genuineness and ef fect iveness. 

3. S .  65(3)  would provide for  a guarantee o f  endorsement which 
goes on t o  guarantee the r ight fu lness o f  the t ransfer ,  but 
the p r i nc i pa l  e f f ec t  o f  the subsection i s  t o  p roh ib i t  an 
issuer from requ i r ing  such an endorsement. 

4 .  S .  65(4) would prevent a guarantor from escaping l i a b i l i t y  
on the grounds that there i s  no re la t ionsh ip  between the 
guarantor and the person dealing w i t h  the secur i ty  which i s  
recognized by the law o f  contract or t o r t s .  

66 . ( 1 )  Del ivery t o  a purchaser occurs 
when 

( a )  he or a person designated by him 
acquires possession o f  a secur i t y ,  

( b l  h i s  broker acquires possession o f  a 
secur i ty  spec ia l ly  endorsed t o  or 
issued i n  the name o f  the 
purchaser, 

( c )  h i s  broker sends him conf i rmat ion 
o f  the purchase and the broker i n  
h i s  records i d e n t i f i e s  a spec i f i c  
secur i t y  as belonging t o  the 
purchaser, or 

( d l  w i th  respect t o  an i d e n t i f i e d  
secur i t y  t o  be del ivered whi le 
s t i l l  i n  the possession o f  a t h i r d  
person, that  person acknowledges 
that he holds i t  for  the purchaser. 

( 2 )  A purchaser i s  the owner o f  a 
secur i t y  he ld  for  him by h i s  broker,  but  a 
purchaser i s  not a holder except i n  the cases 
re fe r red  t o  i n  subsection ( t ) ( b )  and ( c ) .  

( 3 )  I f  a secur i ty  i s  pa r t  o f  a fungible 
bu lk  a purchaser o f  the secur i ty  i s  the owner 
o f  a proport ionate in te res t  i n  the fungible 
bu lk .  

( 4 )  Notice o f  an adverse c la im received 
by a broker or by a purchaser a f t e r  the 
broker takes de l i ve ry  as a holder f o r  value 
i s  not e f f e c t i v e  against the broker or the 
purchaser, except tha t ,  as between the broker 
and the purchaser, the purchaser may demand 
de l i ve r y  o f  an equivalent secur i t y  as t o  
which no no t i ce  o f  an adverse c la im has been 



received . 

NOTE: Constructive de l ivery  and construct ive ownership of  a 
secur i ty .  CBCA s .  66. 

S .  66 i s  p r ima r i l y ,  though not exc lus ive ly ,  concerned w i th  
the pos i t ion  of  one who purchases secur i t ies  through a 
broker. The present law i s  not c lear or sa t i s fac to ry .  The 
section i s  designed t o  remedy both condit ions, and we think 
that the ru les which i t  lays down should have some success 
i n  so doing. 

67 . (1 )  Unless otherwise agreed, i f  a 
sale o f  a secur i ty i s  made on an exchange or 
otherwise through brokers, 

( a )  the s e l l i n g  customer f u l f i l s  h i s  
duty t o  de l iver  when 

( i )  he del ivers  the secur i ty  t o  
the s e l l i n g  broker or t o  a 
person designated by the 
s e l l i n g  broker, or 

(i i) causes an acknowledgement t o  
be made t o  the s e l l i n g  broker 
that the secur i ty  i s  held for 
him, 

and 

( b )  the s e l l i n g  broker, including a 
correspondent broker, act ing for  a 
s e l l i n g  customer f u l f i l s  h i s  duty 
t o  de l iver  

( i )  by de l i ve r ing  the secur i ty  or 
a l i k e  secur i ty  t o  the buying 
broker or t o  a person 
designated by the buying 
broker, or 

( i i) by e f f ec t i ng  clearance o f  the 
sale i n  accordance w i t h  the 
rules o f  the exchange on which 
the transaction took place. 

( 2 1  Except as otherwise provided i n  
t h i s  section and unless otherwise agreed, a 
t ransferor 's  duty t o  de l iver  a secur i ty under 
a contract  of purchase i s  not f u l f i l l e d  u n t i l  
he 

( a )  de l ivers  the secur i ty i n  negotiable 
form to  a purchaser or t o  a person 



designated by the purchaser, or 

( b )  causes an acknowledgement t o  be 
made t o  the purchaser that  the' 
secur i ty  i s  held for  him. 

( 3 )  A sale t o  a broker purchasing for  
h i s  own account i s  subject t o  subsection ( 2 )  
and not subsection ( 1  ) ,  unless the sale i s  
made on a stock exchange. 

NOTE:  Del ivery of  secur i ty .  CECA s.  67. 

Comne n t 

1 .  Under s. 6 7 ( 1 ) ,  the s e l l i n g  customer i s  exonerated by 
de l i ve r ing  the secur i ty  t o  h i s  broker. I f  the s e l l i n g  
broker does not de l i ve r  the secur i ty  t o  the purchaser or the 
purchaser's broker, the purchaser has no recourse. So fa r  
as the p r i c e  goes, he can protect  himself by not paying 
u n t i l  he receives the c e r t i f i c a t e ,  but he w i l l  not be able 
t o  protect  himself against consequential damages i f  the 
s e l l i n g  broker i s  judgment proof .  This i s  a case i n  which 
i t  i s  h igh ly  desirable t o  have un i fo rm i ty  w i t h  the CECA,  t o  
say nothing o f  the UCC (see UCC s. 8 -314 (1 ) ) .  

2. S .  67(2) would prescr ibe an appropriate r u l e  for  determining 
when a t rans fe ro r ' s  duty i s  discharged. 

3. S .  67(3)  i s  desirable t o  cover the special case of  a broker 
purchasing on h i s  own account i n  a way which i s  uniform w i t h  
the CECA and the UCC (see UCC s .  8 -314 (2 ) ) .  

68 . (1 )  A person against whom the 
transfer o f  a secur i ty  i s  wrongful for  any 
reason, including h i s  incapaci ty but not 
inc lud ing an unauthorized endorsement, may 
against anyone except a bona f i de  purchaser 
reclaim possession o f  the secur i ty  or obta in  
possession of  any new secur i ty  evidencing a l l  
or par t  o f  the same r i g h t s  or c la im damages. 

( 2 )  I f  the t ransfer o f  a secur i t y  i s  
wrongful by reason of  an unauthorized 
endorsement, the owner may reclaim possession 
of  the secur i ty  o r  obtain possession o f  a new 
secur i t y  even from a purchaser f o r  value and 
without not ice o f  an adverse c la im i f  the 
inef fect iveness o f  the purported endorsement 
may be asserted against such purchaser under 
sect ion 64. 

( 3 )  The r i g h t  t o  reclaim possession o f  
a secur i t y  may be spec i f i ca l l y  enforced, i t s  
t ransfer  may be restrained and the secur i ty  
may be impounded pending l i t i g a t i o n .  
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NOTE: Right t o  rec la im possession o f  secur i t y .  CBCA s .  68 
var ied i n  subsection ( 1 )  t o  make i t  c lear  that  the 
subsection does not extend t o  unauthorized endorsements, and 
i n  subsection ( 2 )  t o  re fe r  t o  "a purchaser for  value and 
wi thout  n o t i c e  o f  an adverse c la im" instead o f  a bona f i d e  
purchaser. 

Comnen t 

1 .  S .  68(1)  would make i t  c lear that  a person w i t h  an in te res t  
i n  a secur i t y  would be e n t i t l e d  t o  assert h i s  i n t e r e s t ,  
except i n  a case i n  which h i s  r i g h t  t o  do so would i n t e r f e r e  
w i t h  the r i g h t s  o f  a bona f i d e  purchaser and would therefore 
adversely a f f e c t  n e g o t i a b i l i t y .  The subsection complements 
s .  5 6 ( 2 ) .  

2.  S .  68 (1 )  would not cover a case o f  an unauthorized 
endorsement, which comes under s .  6 8 ( 2 ) .  We have therefore 
added t o  s .  68 (1 )  the words "but not  i nc lud ing  an 
unauthorized endorsement" t o  make the po in t  c learer  t o  the 
reader . 

3 .  S .  68 (2 )  would make i t  c lear that  i f  an unauthorized 
endorsement i s  made on a secur i t y  the owner could recover 
the secur i t y  u n t i l  the t ransfer  i s  reg is tered and a new 
secur i t y  issued i n  the name o f  a purchaser fo r  value and 
wi thout  n o t i c e  o f  an adverse c la im. The subsection 
complements s .  64. 

4. CBCk s. 68 (2 )  uses the term "bona f i d e  purchaser" and not 
"purchaser f o r  value and without not i ce  o f  an adverse 
c la im. "  We have made the s u b s t i t u t i o n  because we do not 
th ink  tha t  one who takes a secur i t y  i n  reg is te red  form under 
an unauthorized endorsement can be a "bona f i d e  purchaser" 
as def ined i n  s .  44(2)  because the secur i t y  i s  not  
"endorsed" w i t h i n  the meaning o f  the term under s .  6 1 ( 3 ) .  

69.(11 Unless otherwise agreed, a 
t ransferor  s h a l l  on demand supply a purchaser 
w i t h  proof  o f  h i s  au tho r i t y  t o  t ransfer  o r  
w i t h  any other r e q u i s i t e  that  i s  necessary t o  
ob ta in  r e g i s t r a t i o n  o f  the t ransfer  o f  a 
s e c u r i t y ,  but  i f  the t ransfer  i s  not fo r  
value a t ransferor need not do so unless the 
purchaser pays the reasonable and necessary 
costs o f  the proof and t ransfer  . 

! 2 )  I f  the t ransferor f a i l s  t o  comply 
w i t h  a demand under subsection ( 1 )  w i t h i n  a 
reasonable time, the purchaser may r e j e c t  o r  
resc ind the t rans fe r .  

NOTE:  Right t o  requ is i tes  o f  t rans fe r .  CBCA s .  69. 
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Comnen t 

1 .  S .  6 9 ( 1 )  sets out the obl igat ion of  a transferor for value 
to  provide a l l  necessary assurances. 

2 .  I f  necessary assurances are not forthcoming wi th in a 
reasonable time the purchaser should be able t o  re ject  the 
transfer or rescind i t .  S .  6 9 ( 2 )  so provides. 

7 0 .  No seizure of a security of a 
d i s t r i bu t i ng  corporation or other interest 
evidenced thereby i s  ef fect ive u n t i l  the 
person making the seizure obtains possession 
of  the securi ty.  

NOTE: Seizure of  security. CBCA s. 70  varied to  make i t  
inapplicable t o  non-distr ibut ing corporations. 

Comnen t 

We have given thought to  the rather unsatisfactory state of 
the law with regard to  the seizure of shares i n  pr ivate 
companies. We have however reserved the subject for further 
consideration. S .  70  o f  the d ra f t  Act would fol low CBCA s. 
7 0 ,  but only with regard to  the seizure of shares of 
d is t r ibu t ing  corporations. 

7 0 . 1  An agent or bai lee who i n  good 
fa i t h ,  including observance of  reasonable 
comnercial standards i f  he i s  i n  the business 
of  buying, se l l ing  or otherwise dealing with 
secur i t ies,  has received securi t ies and sold, 
pledged or delivered them according to  the 
instruct ions of  h is  pr inc ipal  i s  not l i a b l e  
for conversion or for par t ic ipat ion i n  breach 
of f iduciary duty although the pr inc ipal  has 
no r i gh t  to  dispose of them. 

NOTE: No conversion i f  good f a i t h  del ivery by agent. CBCA 
s. 7 0 . 1 .  

Comnen t 

1 .  S .  7 0 . 1  i s  UCC s.  8-318. I t  was carr ied forward in to  the 
Ontario BCA as s. 89. I t  was carr ied forward i n to  the CBCA 
by 1978-79 S . C .  c .  9 ,  s. 24 .  

2 .  Halsbury says ( 1  Halsbury (4 th  ed . )  519-20) that an agent 
who obtains possession o f ,  se l l s  and del ivers goods under 
authori ty of a pr inc ipal  who i s  not the owner i s  g u i l t y  of 
conversion and l i ab le  i n  damages to  the true owner. S .  7 0 . 1  
would make i t  clear that that ru le  does not apply i f  an 
agent or bai lee se l l s  securi t ies which he has received i n  
good f a i t h  and i n  conformity with good comnercial practice. 



3 .  I t  may be thought that  a  broker should not be protected 
against the owner but should ra ther  be l e f t  t o  r e l y  on the 
warranty o f  h i s  customer; that  lack o f  p ro tec t ion  would tend 
t o  cause him t o  exercise des i rab le  care i n  the se lec t ion  o f  
h i s  customers. We are i n c l i n e d  t o  the cont rary  view, that  
the unsuspecting broker i s  innocent and that  f ree ing him 
from claims f o r  conversion i f  h i s  re l i ance  on h i s  customer 
i s  misplaced i s  des i rab le  i n  the i n t e r e s t s  o f  f a c i l i t a t i n g  
the f low o f  c a p i t a l  i n  the money market. 

7 1 . ( 1 )  I f  a  secur i t y  i n  reg is te red  form 
i s  presented f o r  r e g i s t r a t i o n  o f  t rans fe r ,  
the issuer s h a l l  reg is te r  the t ransfer  i f  

( a )  the secur i t y  i s  endorsed by an 
appropr iate person, as def ined i n  
sect ion 61, 

( b )  reasonable assurance i s  g iven that  
that  endorsement i s  genuine and 
e f f e c t i v e ,  

( c )  the issuer has no duty t o  i n q u i r e  
i n t o  adverse claims o r  has 
discharged any such duty ,  

( d l  any appl icable law r e l a t i n g  t o  the 
c o l l e c t i o n  o f  taxes has been 
complied w i t h ,  

(el the t ransfer  i s  r i g h t f u l  o r  i s  t o  a  
bona f i d e  purchaser, and 

( f )  any fee re fe r red  t o  i n  sect ion 
45 (2 )  has been pa id .  

( 2 )  I f  an issuer has a  duty t o  r e g i s t e r  
a  t ransfer  o f  a  secur i t y ,  the issuer i s  
l i a b l e  t o  the person present ing i t  f o r  
r e g i s t r a t i o n  fo r  loss r e s u l t i n g  from any 
unreasonable delay i n  r e g i s t r a t i o n  or  from 
f a i l u r e  o r  re fusa l  t o  r e g i s t e r  the t r a n s f e r .  

1 N O T E :  Duty t o  r e g i s t e r  t rans fe r .  CBCA s. 71 

Comnen t 

1 .  S. 7 1 i l )  requ i res  the issuer t o  reg is te r  upon rece ip t  o f  the 
l i m i t e d  mater ia ls  l i s t e d  i n  s .  7 1 ( 1 ) .  S. 73(51 o f  the d r a f t  
Act ( s .  64(2)  o f  the C B C A )  imposes l i a b i l i t y  upon the issuer 
if i t  r e g i s t e r s  wrongfu l ly .  S .  71(2)  imposes l i a b i l i t y  upon 
i t  f o r  delay o r  f o r  re fusa l  t o  r e g i s t e r .  These apparently 
harsh prov is ions can, we th ink ,  be j u s t i f i e d  i n  two ways. 
The f i r s t  i s  tha t  i t  i s  the issuer and i t s  shareholders who 
bene f i t  from the e f f i c i e n t  operat ion o f  the c a p i t a l  market 
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and should take the r i s k  o f  loss a r i s i n g  from business 
prac t ices  which are necessary t o  that  e f f i c i e n t  operat ion.  
The second i s  that  the issuer i s  g iven a means t o  p ro tec t  
i t s e l f  against unauthorized endorsements; i t  can requ i re  
guarantees o f  signatures; i t  can requ i re  the add i t iona l  
mater ia l  l i s t e d  i n  s.  72 r e l a t i n g  t o  agents and f i d u c i a r i e s ;  
and i t  i s  g iven a simple and l e g a l l y  s u f f i c i e n t  i nqu i r y  
procedure t o  p ro tec t  i t s e l f  against adverse claims a r i s i n g  
from other causes. I t  i s  a lso  pro tec ted against adverse 
claims (o ther  than those based on unauthorized endorsements) 
unless i t  has no t i ce  o f  the c la im i n  w r i t i n g  o r  from excess 
documentation which i t  has demanded ( s .  73 (1 )  1 .  See the 
discussion i n  our Report at  p .  89-91 . 
S.  71(11 uses the phrase "presented for  r e g i s t r a t i o n  o f  
t r a n s f e r " .  The CBCA counterpart says "presented for  
t r a n s f e r " .  I n  s .  73(1)  the CBCA uses the phrase "presented 
for  r e g i s t r a t i o n " .  We propose t o  use the phrase 
" r e g i s t r a t i o n  o f  t r a n s f e r " .  This i s  consistent  w i t h  s .  
74(1)  which r e f e r s  t o  " the  r e g i s t r a t i o n  o f  a t ransfer  o f  a 
s e c u r i t y " ,  and w i t h  a s im i la r  phrase i n  s .  7 5 ( 1 ) .  We have 
thought i t  des i rab le  that  the same words should be used for  
the same process wherever i t  i s  dea l t  w i t h .  I t  may be that  
a more co r rec t  phraseology would be " t rans fe r  o f  
r e g i s t r a t i o n " ,  because the issuer i s  ob l iged t o  note i n  a 
reg is te r  the name o f  the holder o f  a secur i t y  but  i s  not  
ob l iged t o  note i n  a reg is te r  p a r t i c u l a r s  o f  a t rans fe r ,  and 
t o  change the r e g i s t r a t i o n  from the name o f  an e x i s t i n g  
owner t o  that  o f  a t ransferee i s  a process which might we l l  
be described as " t rans fe r  o f  r e g i s t r a t i o n " ;  however we 
propose t o  f o l l o w  the usage f i r s t  mentioned. 

72 . (1 )  An issuer may requ i re  an 
assurance that  each necessary endorsement on 
a s e c u r i t y  i s  genuine and e f f e c t i v e  by 
r e q u i r i n g  a guarantee o f  the s ignature o f  the 
person endorsing, and by r e q u i r i n g  

( a )  i f  the endorsement i s  by an agent, 
reasonable assurance o f  the agent's 
a u t h o r i t y  t o  .s ign,  

( b )  i f  the endorsement i s  by a 
f i d u c i a r y ,  evidence o f  h i s  
appointment or incumbency , 

( c )  i f  there i s  more than one 
f i d u c i a r y ,  reasonable assurance 
that  a l l  who are required t o  s ign 
have done so, and 

I d )  i n  any other case, assurance that  
corresponds as c l o s e l y  as 
p rac t i cab le  t o  the foregoing. 

( 2 )  For the purposes o f  subsection ( I ) ,  
a "guarantee o f  the s ignature" means a 
guarantee signed by o r  on behal f  o f  a person 
reasonably be l ieved by the issuer t o  be a 
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responsible person. 

(3) An issuer may adopt reasonable 
standards to determine responsible persons 
for the purpose of subsection (2). 

(4) In subsection (1) (b), "evidence of 
appointment or incumbency" means 

(a) in the case of a fiduciary 
appointed by a court, a copy of the 
order certified in accordance with 
section 47(7), and dated not 
earlier than 60 days before the 
date a security is presented for 
transfer, or 

(b) in any other case, a copy of a 
document showing the appointment or 
other evidence believed by the 
issuer to be appropriate. 

( 5 )  An issuer may adopt reasonable 
standards with respect to evidence for the 
purposes of subsection ( 4 )  (b). 

(6) An issuer is not deemed to have 
notice of the contents of any document 
obtained pursuant to subsection ( 4 )  except to 
the extent that the contents relate directly 
to appointment or incumbency. 

(7) If an issuer demands assurance 
additional to that specified in this section 
for a purpose other than that specified in 
subsection (4) and obtains a copy of a will, 
trust or partnership agreement, by-law or 
similar document, the issuer is deemed to 
have notice of all matters contained therein 
affecting the transfer. 

NOTE: Assurance that endorsement is effective. CBCA s. 72. 

S. 72 would amplify s. 71 as follows: 

(a) S. 7 2 j l )  would provide that the issuer may obtain the 
reasonable assurance of the genuineness and 
effectiveness of an endorsement referred to in s. 
71(1)(b) by requirin a guarantee of the signature, 
which, under s. 651 18 is a warranty of genuineness and 
capacity. 

(b) S. 72(2) would provide that a guarantee under s. 72(1) 
means a guarantee of a person reasonably believed by 
the issuer to be responsible, and would thus allow the 
issuer to require that the guarantor be a responsible 



person. S .  72(3? however would requi re  that  the issuer 
use reasonable standards i n  determining whether a 
proposed guarantor i s  a responsible person. 

( c )  S .  7 2 ( l ) ( a l  would al low the issuer t o  requi re  
"reasonable assurance" o f  an agent's au thor i t y  t o  sign, 
and s .  7 2 ( l ) ( b l  and ( c )  and s .  72(4)  and s.  72(5! would 
prescr ibe the evidence t o  be provided o f  the author i ty  
o f  court-appointed f i duc i a r i es ,  leaving the evidence i n  
other cases t o  the issuer 's  sense o f  appropriateness. 

( d l  Documents f i l e d  w i th  the issuer might contain matters 
r e l a t i n g  t o  the p ropr ie ty  o f  the t ransfer .  S .  7 2 ( 6 )  
would protect  the issuer against being f i xed  w i t h  
not ice by provis ions i n  a court  order appointing a 
f i duc ia ry  other than provis ions r e l a t i n g  t o  appointment 
or incumbency; e .g . ,  the issuer need not read the copy 
o f  a w i l l  included i n  a probate. S .  7 2 ( 7 ) ,  however, 
would f i x  the issuer w i t h  not ice o f  a l l  matters deal t  
w i t h  i n  documents demanded by the issuer i n  addi t ion t o  
those provided for  i n  s.  72; the subsection would thus 
provide an inducement to  the issuer t o  r e f r a i n  from 
ashing for  too much. 

7 3 . ( 1 )  An issuer t o  whom a secur i ty  i s  
presented for r eg i s t r a t i on  o f  t ransfer has a 
duty t o  inqu i re  i n t o  adverse claims i f  

(a1 w r i t t en  not ice o f  an adverse c la im 
i s  received at  a time and i n  a 
manner that a f fords the issuer a 
reasonable opportuni ty t o  act on i t  
before the issue of  a new, reissued 
or re- reg is tered secur i ty  and the 
not ice discloses the name and 
address o f  the claimant, the 
registered owner and the issue of  
which the secur i ty  i s  a p a r t ,  or  

( b !  the issuer i s  deemed t o  have not ice 
o f  an adverse c la im from a document 
that i s  obtained under sect ion 
7 2 ( 7 ) .  

( 2 )  An issuer may discharge a duty of 
i nqu i ry  by any reasonable means, inc lud ing 
n o t i f y i n g  an adverse claimant by registered 
mail sent t o  the address furnished by him o r ,  
i f  no such address has been furnished, t o  h i s  
residence or regular place of  business, that  
a secur i t y  has been presented for  reg is t ra ion  
o f  t ransfer by a named person, and that the 
t ransfer w i l l  be registered unless w i t h i n  30 
days from the date o f  mai l ing the no t i ce  
e i the r  

( a !  the issuer i s  served w i t h  a 
res t ra in ing  order or other order o f  
the Court, or 
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( b )  the issuer i s  provided w i t h  an 
indemnity bond s u f f i c i e n t  i n  the 
i ssuer ' s  judgment t o  pro tec t  the 
issuer and any r e g i s t r a r ,  t ransfer  
agent o r  other agent o f  the issuer 
from any loss that  may be incurred 
by any o f  them as a  r e s u l t  o f  
complying w i t h  the adverse c la im.  

( 3 )  Unless an issuer i s  deemed t o  have 
no t i ce  o f  an adverse c la im from a  document 
that  i t  obtained under sect ion 7 2 ( 7 )  or  has 
received no t i ce  o f  an adverse c la im under 
subsection ( 1 1 ,  i f  a  secur i ty  presented f o r  
r e g i s t r a t i o n  i s  endorsed by the appropr iate 
person as def ined i n  sect ion 61 the issuer 
has no duty  t o  i nqu i re  i n t o  adverse c la ims, 
and i n  p a r t i c u l a r ,  

( a )  an issuer r e g i s t e r i n g  a  secur i t y  i n  
the name o f  a  person who i s  a  
f i d u c i a r y  o r  who i s  described as a  
f i d u c i a r y  i s  not bound t o  i n q u i r e  
i n t o  the existence, extent or  
cor rec t  desc r ip t i on  o f  the 
f i d u c i a r y  re la t i onsh ip  and 
thereaf ter  the issuer may assume 
wi thout  i n q u i r y  that  the f i d u c i a r y  
i s  no longer ac t ing  as such w i t h  
respect t o  the p a r t i c u l a r  secur i t y ,  

( b )  an issuer r e g i s t e r i n g  a  t ransfer  on 
an endorsement by a  f i d u c i a r y  has 
no duty t o  i nqu i re  whether the 
t ransfer  i s  made i n  compliance w i t h  
the document o r  w i t h  the law o f  the 
j u r i s d i c t i o n  governing the 
f i d u c i a r y  re la t i onsh ip ,  and 

( c )  an issuer i s  not deemed t o  have 
n o t i c e  o f  the contents o f  any court  
record o r  any reg is tered document 
even i f  the record o r  document i s  
i n  the issuer 's  possession and even 
i f  the t ransfer  i s  made on the 
endorsement o f  a  f i d u c i a r y  t o  the 
f i d u c i a r y  h imsel f  or  t o  h i s  
nomi nee. 

( 4 1  A w r i t t e n  no t i ce  o f  adverse c la im 
received by an issuer i s  e f f e c t i v e  fo r  12 
months from the date when i t  was received and 
thereupon ceases t o  be e f f e c t i v e  unless the 
n o t i c e  i s  renewed i n  w r i t i n g .  

( 5 )  An issuer who reg is te rs  the 
t ransfer  o f  a  s e c u r i t y  upon an unauthorized 
endorsement i s  l i a b l e  fo r  improper 
r e g i s t r a t i o n .  
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NOTE:  L imi ted duty  o f  i n q u i r y  as t o  adverse claims. CBCA 
ss. 73 and 6 4 ( 2 ) .  

1 .  S .  73 l i m i t s  the i ssuer ' s  duty  o f  i n q u i r y  t o  claims o f  which 
i t  has no t i ce ,  and gives him a reasonable way o f  discharging 
i t s  duty .  S.  74 then goes on t o  l i m i t  i t s  l i a b i l i t y  where 
i t  has no duty  or  has discharged i t .  

S.  73 i s  d i f f i c u l t  t o  read i n  one respect. I t  says that  an 
issuer w i t h  n o t i c e  o f  an adverse c la im discharges i t s  duty 
o f  i nqu i r y  by fo l l ow ing  the prescr ibed procedure and that  an 
issuer wi thout  no t i ce  has no duty  o f  i n q u i r y .  "Adverse 
c la im" includes the c la im o f  a reg is tered owner that  h i s  
apparent endorsement was forged o r  made wi thout  au tho r i t y ,  
and any but  the c losest  reading might lead the reader t o  
th ink  that  the issuer who has fo l lowed the procedure or has 
no no t i ce  i s  pro tec ted against that  k i n d  o f  adverse c la im.  
That r e s u l t  i s  negatived by the words " i f  a secur i t y  
presented f o r  r e g i s t r a t i o n  i s  endorsed by the appropr iate 
person as def ined i n  sect ion 61," but  we have thought i t  
des i rab le  t o  g i v e  a c learer  warning t o  the reader by 
inc lud ing as s .  73(5)  what appears i n  the CBCA as s .  6 4 ( 2 ) ,  
which makes the b lun t  statement that  the issuer who 
reg is te rs  on the s t rength  o f  an unauthorized endorsement i s  
l i a b l e  fo r  improper r e g i s t r a t i o n .  We th ink  that  i t  i s  a lso  
des i rab le  t o  p lace that  subsection c loser t o  s .  74 (which 
def ines the nature o f  the l i a b i l i t y )  and s .  75 (which 
provides an exception from i t ! .  (See a l so  the notes t o  the 
d e f i n i t i o n  o f  "adverse c la im" i n  s. 4 4 ( 2 ) ( a ) ) .  

3 .  CBCA s .  73 (4 )  does not  inc lude the words "and thereupon 
ceases t o  be e f f e c t i v e . "  I f  read l i t e r a l l y  i t  would mean 
that  i f  no renewal no t i ce  i s  g iven the n o t i c e  i s  not 
e f f e c t i v e  from the beginning. While we do not  th ink  that  
such an absurd i n t e r p r e t a t i o n  would be given t o  the 
subsection, we have added the ex t ra  words f o r  c l a r i f i c a t i o n .  

4 .  The reasons fo r  the impos i t ion  o f  l i a b i l i t y  upon the issuer 
under s. 73 (5 )  are discussed i n  the comnent on s .  71 .  The 
reason f o r  inc lud ing the p rov is ion  as s .  73(5)  ( ins tead o f  
s .  64 (2 )  as i t  appears i n  the C B C A )  i s  g iven i n  the 
commentary on s .  7 3 ( 1 ) .  Note that  the i ssuer ' s  l i a b i l i t y  
would be t o  d e l i v e r  a l i k e  secur i t y  unless there would be an 
overissue, i n  which event s .  48 would apply ( s .  7 4 ( 2 ) ) .  

74.( 1 )  Except as otherwise provided i n  
any app l icab le  law r e l a t i n g  t o  the c o l l e c t i o n  
o f  taxes, the issuer i s  not  l i a b l e  t o  the 
owner o r  any other person who incurs a loss 
as a r e s u l t  o f  the r e g i s t r a t i o n  o f  a t ransfer  
o f  a secur i t y  i f  

( a )  the necessary endorsements were on 
o r  w i t h  the secur i t y ,  and 



(b) the issuer had no duty to inquire 
into adverse claims or had 
discharged any such duty. 

( 2 )  If an issuer has registered a 
transfer of a security to a person not 
entitled to i t ,  the issuer shall on demand 
deliver a like security to the owner unless 

(a) subsection (1) applies, 

(b) the owner is precluded by section 
75(1) from asserting any claim, or 

(c) the delivery would result in 
overissue, in which case the 
issuer's liability is governed by 
section 48. 

NOTE: Limitation of issuer's liability. CECA s. 74. 

Comnen t 

1 .  The issuer's position is somewhat like that of the drawee or 
maker of a bill, note or cheque who pays in due course: i t  
is not protected against an unauthorized endorsement, but 
otherwise i t  is not affected by "adverse claims" unless i t  
has notice, and written notice at that, or unless i t  has 
brought on its own misfortune by demanding excess 
documentation the contents of which disclose an adverse 
claim. 

2. Essentially, the issuer's obligation under s. 74121, when it 
wrongfully registers a transfer of a security, is to replace 
the security. If that wou.1d result in an overissue, s. 48 
provides for the acquisition of a replacement, and, if no 
replacement is reasonably available, for payment of 
compensation. 

3. Replacement of a substantial debt security might conceivably 
render the issuer insolvent; and replacement of a share 
certificate covering a substantial part of the issuer's 
issued shares would dilute the shareholdings of the wronged 
owner whose shares are replaced, the purchaser who obtained 
good title to the shares, and the other shareholders. The 
remedy therefore does not inevitably provide perfect 
satisfaction; i t  does, however, do so in some cases, and in 
others i t  shares the loss in an equitable manner. 

(a) a security has been lost, 
apparently destroyed or wrongfully 
taken, and the owner fails to 
notify the issuer of that fact by 
giving the issuer written notice of 
his adverse claim within a 
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reasonable time a f t e r  he knows o f  
the loss,  des t ruc t ion  or taking,  
and 

( b )  the issuer has reg is te red  a 
t ransfer  o f  the secur i t y  before 
rece iv ing such n o t i c e ,  

the owner i s  precluded from asser t ing  against 
the issuer any c la im t o  a new secur i t y .  

( 2 )  If the owner o f  a secur i t y  claims 
that  the secur i t y  has been l o s t ,  destroyed or 
wrongfu l ly  taken, the issuer s h a l l  issue a 
new secur i t y  i n  p lace o f  the o r i g i n a l  
secur i t y  i f  the owner 

( a )  so requests before the issuer has 
no t i ce  that  the secur i t y  has been 
acquired by a bona f i d e  purchaser 
and before a purchaser described i n  
sect ion 64 has received a new, 
reissued or re - reg is te red  s e c u r i t y ,  

( b )  furnishes the issuer w i t h  a 
s u f f i c i e n t  indemnity bond, and 

( c )  s a t i s f i e s  any other reasonable 
requirements imposed by the issuer 

( 3 )  I f ,  a f t e r  the issue o f  a new 
secur i t y  under subsection (21,  a bona f i d e  
purchaser o f  the o r i g i n a l  secur i t y  presents 
the o r i g i n a l  secur i t y  fo r  r e g i s t r a t i o n  o f  
t rans fe r ,  the issuer s h a l l  r e g i s t e r  the 
t ransfer  unless r e g i s t r a t i o n  would r e s u l t  i n  
over issue,  i n  which case the i ssuer ' s  
l i a b i l i t y  i s  governed by sect ion 48. 

( 4 )  I n  add i t i on  t o  any r i g h t s  on an 
indemnity bond, the issuer may recover a new 
s e c u r i t y  issued under subsection (2) from the 
person t o  whom i t was issued or any person 
tak ing under him other than a bona f i d e  
purchaser. 

NOTE: Rights and ob l i ga t ions  upon loss or  t h e f t  o f  
secur i t y .  CBCA s .  75 except fo r  add i t i ona l  reference i n  
subsection ( 2 ) ( a )  t o  a purchaser described i n  s .  64. 

Comnen t 

1 .  Other prov is ions o f  the proposed Act would impose l i a b i l i t y  
upon an issuer who wrongfu l ly  r e g i s t e r s  a t rans fe r .  The 
e f f e c t  o f  s .  75( 1 )  would be t o  make i t  incumbent upon the 
owner t o , n o t i f y  the issuer i f  the secur i t y  i s  l o s t  or 
wrongfu l ly  taken, as the subsection would depr ive him o f  h i s  
r i g h t  t o  a new secur i t y  or  compensation i f  he were not t o  do 
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SO.  

2. S. 74(1)  already would pro tec t  the issuer against adverse 
claims o f  which i t  has no no t i ce ,  other than an adverse 
c la im based upon an unauthorized endorsement: see the 
comnents on s. 73 and s .  74. Since s. 7531) a l so  requ i res ,  
and may be s a t i s f i e d  by ,  a w r i t t e n  n o t i c e  o f  what amounts t o  
an adverse c la im,  i t s  p r i n c i p a l  add i t iona l  e f f e c t  i s  l i k e l y  
t o  be upon c la ims a r i s i n g  from unauthorized endorsements. 
S .  64 has already made a substant ia l  departure from common 
law p r i n c i p l e s  by prov id ing that  a purchaser f o r  value 
wi thout  n o t i c e  can acquire t i t l e  by rece iv ing a new secur i t y  
fo l l ow ing  upon a t ransfer  based upon a forged endorsement; 
and s .  75(1)  goes on t o  ex t ingu ish the owner's remaining 
r i g h t s .  However, we th ink  i t  reasonable that  the owner, who 
can prevent the loss by taking proper care o f  the secur i t y  
or  by n o t i f y i n g  the issuer i f  he has f a i l e d  t o  do so, should 
bear the loss .  

3 .  On the one hand, secur i t i es  are sometimes l o s t  or  destroyed, 
and a mechanism must be provided fo r  t h e i r  replacement. On 
the o the r ,  there i s  always the p o s s i b i l i t y  that  someone has 
acquired an i n t e r e s t  i n  a secur i t y  which i s ,  o r  which i s  
a l leged t o  be l o s t  or destroyed; the i n t e r e s t  may have been 
acquired from the owner who al leges the loss o r  des t ruc t ion ,  
or i t  may have been acquired from some other dishonest 
person who has come i n t o  possession o f  the s e c u r i t y .  Some 
mechanism must be provided t o  p ro tec t  the issuer against 
such p o s s i b i l i t i e s .  S.  75(2)  would provide such a mechanism 
and would place the r e s p o n s i b i l i t y  f o r  the bond upon the 
owner whose f a i l u r e  t o  take care has brought about the 
d i f f i c u l t y .  

4. We have added t o  s .  75(2)  the words "o r  before a purchaser 
described i n  s .  64 has received a new, re- issued or 
re - reg is te red  secur i t y "  t o  cover the case i n  which the 
issuer has issued a new secur i t y  upon an unauthorized 
endorsement and the purchaser i s  e n t i t l e d  t o  the new 
secur i t y  under s .  64. 

5. S .  75(3)  would requ i re  the issuer t o  reg is te r  a t ransfer  t o  
a bona f i d e  purchaser even thou h i t  has al ready issued a 
subs t i t u te  secur i t y  under s .  75821. That requirement flows 
from the fac t  that on the one hand, the bona f i d e  purchaser 
i s  e n t i t l e d  t o  the secur i t y  and the fu r the r  fac t  tha t ,  on 
the other hand, a new secur i t y  has already been issued i n  
i t s  p lace.  The e f f e c t  o f  s .  75(3) i s  that  the bona f i d e  
purchaser i s  e n t i t l e d  t o  a secur i t y  i n  accordance w i t h  h i s  
t ransfer  unless there would be an overissue, i n  which case 
he i s  e n t i t l e d  t o  have the secur i t y  replaced if a 
replacement i s  reasonably ava i lab le  or  t o  be given 
compensation i f  i t  i s  n o t .  

6. S .  75 (4 )  contemplates a case i n  which the issuer has, under 
indemnity, issued a new secur i t y  t o  the owner under s .  
7 5 ( 2 ) ,  and a bona f i d e  purchaser i s  e n t i t l e d  t o  receive a 
secur i t y  or  compensation under s .  75(31. The issuer can 
then recover the new secur i t y  issued under s .  75(2)  from the 
owner. I t  i s  a l so  e n t i t l e d  t o  recover the secur i t y  from 
anyone tak ing under the owner who i s  not  a bona f i d e  



purchaser; the bona f i d e  purchaser must be protected i n  
order t o  preserve n e g o t i a b i l i t y ,  but there i s  no reason t o  
p ro tec t  anyone e l se .  

7 6 . (  1 )  An authent ica t ing t rus tee ,  
r e g i s t r a r ,  t ransfer  agent o r  other agent o f  
an issuer has, i n  respect o f  the issue, 
r e g i s t r a t i o n  o f  t ransfer  and cance l la t i on  o f  
a secur i t y  of the issuer ,  

( a )  a  duty t o  the issuer t o  exercise 
good f a i t h  and reasonable 
d i l i gence .  and 

( b )  the same ob l i ga t ions  t o  the holder 
or owner o f  a  secur i t y  and the same 
r i g h t s ,  p r i v i  leges and imnuni t i e s  
as the issuer .  

(2) Not ice t o  an authent ica t ing 
t rus tee,  r e g i s t r a r ,  t ransfer  agent or  other 
agent o f  an issuer i s  n o t i c e  t o  the issuer 
w i t h  respect t o  the funct ions performed by 
the agent . 

NOTE: Rights,  du t ies ,  e t c .  o f  i s s u e r ' s  agent. CBCA s .  76. 

1 .  S. 76(1)  would de f ine  the du t ies  and ob l i ga t ions  o f  the 
r e g i s t r a r  and t ransfer  agent i n  an appropr iate way. 

2. I n  the absence o f  s. 76(21 there might be doubt whether 
no t i ce  t o  the agent i s  no t i ce  t o  the issuer .  I t  i s  obvious 
that  i t  should be. 
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PART 7 

CORPORATE BORROWING 

DIVISION 1 

TRUST INDENTURES 

77.(1) In this Division, 

(a) "event of default" means an event 
specified in a trust indenture on 
the occurrence of which 

(ii a security interest 
constituted by the trust 
indenture becomes enforceable, 
or 

(ii) the principal, interest and 
other moneys payable under the 
trust indenture become or may 
be declared to be payable 
before maturity, 

but the event is not an event of 
default until all conditions 
prescribed by the trust indenture 
in connection with that event for 
the giving of notice or the lapse 
of time or otherwise have been 
satisfied; 

ibl "trustee" means any person 
appointed as trustee under the 
terms of a trust indenture to which 
a corporation is a party and 
includes any successor trustee; 

(c) "trust indenture" means any deed, 
indenture or other instrument, 
including any supplement or 
amendment to i t ,  made by a 
corporation after its incorporation 
or continuance under this Act, 
under which the corporation issues 
debt obligations and in which a 
person is appointed as trustee for 
the holders of the debt obligations 
issued under it. 

( 2 )  This Division applies to a trust 
indenture only if the debt obligations issued 
or to be issued under the trust indenture are 
part of a distribution to the public. 

NOTE: Interpretation and application of Division 1 ,  Part 7. 
CBCA s. 77 with the omission of subsection (3). 



Comnen t  

1 .  5. 77(2) would exempt from th i s  Div is ion t r us t  deeds under 
which the debt obl igat ions are not t o  be issued t o  the 
pub l i c .  While the considerations i n  favour of  these 
provisions also apply to  p r i va te  placements, they do not 
apply so strongly because the holders o f  p r i va te l y  placed 
debt ob l igat ions are l i k e l y  t o  be wel l  able t o  look a f t e r  
themselves. The exemption gives e f f ec t  t o  the 
countervai l ing consideration that the holders may not want 
the expense of  a  registered t rus t  company, or o f  an act ive 
as d i f f e ren t i a ted  from a passive t r u s t .  

2. CBCA s. 7 7 1 3 1  empowers the Director under that Act t o  exempt 
a  t rus t  indenture from the provis ions o f  CBCA Part 7 ,  which 
i s  the CBCA counterpart of  t h i s  Div is ion,  i f  the indenture, 
the debt ob l igat ions and the secur i ty  in te res t  ef fected 
thereby are subject t o  another j u r i s d i c t i o n ' s  law which i s  
substant ia l ly  equivalent t o  Part 7 .  We have not included a 
s imi lar  provis ion. I t  appears t o  us appropriate that 
Alberta law should apply t o  Alberta corporations t o  the 
greatest extent that i t  can cons t i t u t i ona l l y  do so; and we 
note that the counterpart provisions o f  the Manitoba and 
Saskatchewan Acts have no provis ion for  exemption. 

78 . i1 )  No person shal l  be appointed as 
t rustee i f  there i s  a  mater ia l  c o n f l i c t  o f  
in te res t  between h i s  r o l e  as trustee and h i s  
r o l e  i n  any other capacity. 

( 2 )  A t rustee sha l l ,  w i t h i n  90 days 
a f t e r  he becomes aware that a  mater ia l  
c o n f l i c t  o f  in terest  ex is ts  

( a )  el iminate the c o n f l i c t  o f  in te res t ,  
or 

( b )  resign from o f f i c e .  

( 3 )  A t rus t  indenture, any debt 
ob l igat ions issued under i t  and a secur i ty  
in te res t  ef fected by i t  are v a l i d  
notwithstanding a mater ial  c o n f l i c t  o f  
in te res t  o f  the t rustee.  

( 4 )  I f  a  t rustee contravenes subsection 
( 1 )  or  (2), any interested person may apply 
t o  the Court for  an order that the trustee be 
replaced, and the Court may make an order on 
such terms as i t  thinks f i t .  

NOTE: Con f l i c t  o f  in te res t .  CBCA s. 78. 

1 .  5. 78(1)  would make an important po l i c y  declarat ion against 
"mater ia l "  con f l i c t s  of  in terest  on the par t  o f  trustees 



Sec. 78. 79, 80 121 

under t r u s t  indentures under which d i s t r i b u t i o n s  o f  
secur i t i es  are made t o  the p u b l i c .  S .  78 (2 )  would go on t o  
requ i re  the t rus tee e i t h e r  t o  e l iminate  any c o n f l i c t  of 
i n te res t  which i t  l a te r  d iscovers,  or t o  res ign;  and s. 
78(4)  would prov ide fo r  the replacement by the court  of a  
t rus tee which i s  i n  a p o s i t i o n  o f  mater ia l  c o n f l i c t .  

2 .  The word "mate r ia l "  i s  not def ined.  S .  78 (1 )  would 
recognize that  there are s i tua t ions  o f  technical  c o n f l i c t  
which are not ma te r ia l ,  e . g . ,  a  s i t u a t i o n  i n  which the 
t rus tee i s  the executor o f  an es ta te  which owns shares i n  
the issu ing corporat ion.  On the other hand, the subsection 
would requ i re  the t rus tee t o  apply i t s  mind t o  the question 
and t o  r e f r a i n  from act ing i f  the c o n f l i c t  i s  one which 
might reasonably be expected t o  inf luence i t s  conduct. 

3. Unless i t  can be shown that loss i s  suf fered from the 
p o s i t i o n  o f  c o n f l i c t ,  i t  appears that the p r i n c i p a l  
sanctions would be the l i a b i l i t y  o f  the t rus tee t o  
prosecution fo r  an offence under the proposed Act and t o  
replacement under s .  7 8 ( 4 ) .  The v a l i d i t y  o f  th ings done i s  
pro tec ted by s .  7 8 ( 3 ) .  

79. A t rus tee,  or  a t  least  one o f  the 
t rustees i f  more than one i s  appointed, s h a l l  
be a  t r u s t  company reg is tered under The Trust 
Companies Act. 

NOTE:  Q u a l i f i c a t i o n  o f  t rus tee.  CBCA s .  79 var ied t o  be 
app l icab le  i n  Alberta.  

We th ink  that  the p ro tec t ion  o f  investors requ i res  that  
t rustees o f  p u b l i c l y  d i s t r i b u t e d  secur i t i es  be reg is te red  
t r u s t  companies. 

8 0 . ( 1 )  A holder o f  debt ob l i ga t ions  
issued under a  t rus t  indenture may, upon 
payment t o  the t rus tee o f  a  reasonable fee, 
requ i re  the t rus tee t o  fu rn i sh  w i t h i n  15 days 
a f t e r  d e l i v e r i n g  t o  the t rus tee the s t a t u t o r y  
dec la ra t ion  re fe r red  t o  i n  subsection ( 4 ) ,  a  
l i s t  s e t t i n g  out 

( a )  the names and addresses o f  the 
reg is tered holders o f  the 
outstanding debt ob l i ga t ions .  

i b l  the p r i n c i p a l  amount o f  outstanding 
debt ob l i ga t ions  owned by each o f  
those holders,  and 

i c )  the aggregate p r i n c i p a l  amount o f  
debt ob l i ga t ions  outstanding, 
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as shown on the records maintained by the 
trustee on the day that the s ta tu tory  
declarat ion i s  del ivered t o  that t rustee. 

( 2 )  Upon the demand o f  a t rustee, the 
issuer o f  debt ob l igat ions shal l  furn ish the 
trustee w i t h  the information required t o  
enable the trustee t o  comply w i t h  subsection 
( 1 ) .  

( 3 1  I f  the person requi r ing the trustee 
t o  furnish a l i s t  under subsection ( 1 )  i s  a  
body corporate, the s ta tu tory  declarat ion 
required under that subsection shal l  be made 
by a d i rector  or o f f i c e r  of the body 
corporate. 

( 4 )  The s ta tu tory  declarat ion required 
under subsection ( 1 )  sha l l  s ta te  

( a )  the name and address o f  the person 
requ i r ing  the trustee to  furn ish 
the l i s t  and, i f  the person i s  a  
body corporate, the address for 
service of the body corporate, and 

( b )  that the l i s t  w i l l  not be used 
except as permitted under 
subsection ( 5 ) .  

( 5 )  A l i s t  obtained under t h i s  sect ion 
shal l  not be used by any person except i n  
connection w i t h  

l a )  an e f f o r t  t o  inf luence the vot ing 
o f  the holders o f  debt ob l igat ions;  

( b l  an of fer  t o  acquire debt 
ob l igat ions,  or 

( c )  any other matter r e l a t i ng  t o  the 
debt ob l igat ions or the a f f a i r s  o f  
the issuer or guarantor o f  the debt 
ob l igat ions.  

i 6 )  A person who, without reasonable 
cause, contravenes subsection ( 5 )  i s  g u i l t y  
o f  an offence and l i a b l e  on sumnary 
convict ion t o  a f i n e  of  not more than $5000 
or t o  inprisonment for a  term of not more 
than 6 months or t o  both. 

NOTE:  L i s t  of  secur i ty  holders. CBCA s .  80 

Comnen t 

S .  80 i s  intended t o  enable a holder o f  a  debt ob l igat ion 
which i s  part  o f  a  publ ic  issue under a  t r us t  indenture t o  



Sec. 80, 81 123 

ob ta in  the in format ion necessary t o  comnunicate w i t h  the 
other holders i n  order t o  ob ta in  t h e i r  votes or  r a i s e  w i t h  
them matters o f  mutual i n t e r e s t ;  the in format ion could a lso  
be used t o  f a c i l i t a t e  the making o f  an o f f e r  t o  acquire the 
debt ob l i ga t ions ,  but  that  i s  not the essence o f  the 
proposal. Without the informat ion a holder might we l l  be 
unable t o  approach a s u f f i c i e n t l y  large p ropor t i on  o f  
holders t o  persuade them o f  the need t o  take some ac t ion  
which i n  h i s  view i s  i n  t h e i r  c o r m n  i n t e r e s t .  The 
p rov is ion  i s  the counterpart for debt s e c u r i t i e s  o f  s .  21(5)  
t o  ( 1 2 )  r e l a t i n g  t o  l i s t s  o f  shareholders. 

8 1 . ( 1 )  An issuer o r  a guarantor o f  debt 
ob l i ga t ions  issued or t o  be issued under a 
t r u s t  indenture s h a l l  before the doing o f  any 
act under clause ( a ) ,  ( b l  o r  i c ) ,  f u rn i sh  the 
t rus tee w i t h  evidence o f  compliance w i t h  the 
cond i t ions i n  the t r u s t  indenture r e l a t i n g  t o  

! a )  the issue, c e r t i f i c a t i o n  and 
d e l i v e r y  o f  debt ob l i ga t ions  under 
the t r u s t  indenture, 

( b )  the re lease or release and 
s u b s t i t u t i o n  o f  property subject t o  
a secur i t y  i n t e r e s t  cons t i t u ted  by 
the t r u s t  indenture, or  

( c )  the s a t i s f a c t i o n  and discharge o f  
the t r u s t  indenture. 

( 2 )  Upon the demand o f  a t rus tee,  the 
issuer o r  guarantor o f  debt ob l i ga t ions  
issued o r  t o  be issued under a t r u s t  
indenture s h a l l  f u rn i sh  the t rus tee w i t h  
evidence o f  compliance w i t h  the t r u s t  
indenture by the issuer o r  guarantor i n  
respect o f  any act t o  be done by the t rus tee  
a t  the request o f  the issuer or guarantor. 

N O T E :  Evidence o f  compliance. CBCA s. 81, var ied s l i g h t l y  
i n  subsection ( 1 ) .  

1 .  We have made minor changes i n  s .  81 (1 )  t o  make i t  c lea r  that  
i t  would apply whether or  not i t  i s  the issuer o r  uarantor 
who i s  t o  perform an act re fe r red  t o  i n  clauses (aq,  ( b )  and 
( c )  . 

2. 5. 81(11 by imp l i ca t ion  would impose a mandatory duty upon 
the t rus tee under a t r u s t  indenture t o  ob ta in  evidence o f  
compliance before  i t  does any o f  those ac ts .  

3 .  5. 81 (2 )  would not be mandatory. The t rus tee  might ,  i f  i t  
wishes, demand evidence o f  compliance w i t h  the prov is ions o f  
the t r u s t  indenture before performing any act  requested by 
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the issuer or guarantor 

82. Evidence of compliance as required 
by section 81 shall consist of 

(a) a statutory declaration or 
certificate made by a director or 
an officer or guarantor stating 
that the conditions referred to in 
that section have been complied 
with, and 

(b) if the trust indenture requires 
compliance with conditions that are 
subject to review 

(i) by legal counsel, an opinion 
of legal counsel that those 
conditions have been complied 
with, or 

( i i l  by an auditor or accountant, 
an opinion or report of the 
auditor of the issuer or 
guarantor, or any other 
accountant the trustee may 
select, that those conditionss 
have been complied with. 

NOTE: Contents of declaration. CBCA s. 82. 

Comnen t 

S .  82 would provide statutory guidance as to what would 
constitute sufficient evidence of compliance. We are 
somewhat troubled by its rigidity but think that uniformity 
is important in this area. I t  will be noted that the 
trustee would have an overriding right to choose the 
accountant under s. 82(b) (ii). 

83. The evidence of compliance referred 
to in section 82 shall include a statement by 
the person giving the evidence 

(a) declaring that he has read and 
understands the conditions of the 
trust indenture described in 
section 81, 

( b )  describing the nature and scope of 
the examination or investigation 
upon which he based the 
certificate, statement or opinion, 
and 

(c) declaring that he has made such 
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examination or invest igat ion as he 
believes necessary t o  enable him t o  
make the statements or g ive the 
opinions contained or expressed 
therein.  

NOTE:  Further evidence o f  compliance. CBCA s .  83. 

Comnen t 

S .  83 would requi re  anyone g iv ing  a s ta tu tory  declarat ion,  
c e r t i f i c a t e  or opinion under s .  82 t o  show that he 
understands and has complied w i t h  the relevant provis ions o f  
the t r us t  indenture, and t o  say what he has done. 

84 . (  1 )  Upon the demand o f  a t rus tee,  
the issuer or guarantor o f  debt ob l igat ions 
issued under a t rus t  indenture sha l l  fu rn ish  
the t rustee w i t h  evidence i n  such form as the 
t rustee may require as t o  compliance w i t h  any 
condi t ion o f  the t rus t  indenture r e l a t i n g  t o  
any ac t ion  required or permit ted t o  be taken 
by the issuer or guarantor under the t r u s t  
indenture. 

(21 A t  least once i n  each 12 - month 
per iod beginning on the date o f  the t r us t  
indenture and at  any other time upon the 
demand o f  a t rustee, the issuer or guarantor 
o f  debt ob l igat ions issued under a t r us t  
indenture sha l l  furnish the t rustee w i t h  a 
c e r t i f i c a t e  that the issuer or guarantor has 
complied w i t h  a l l  requirements contained i n  
the t r us t  indenture t ha t ,  i f  not complied 
w i t h ,  would, w i t h  the g iv ing  o f  not ice,  lapse 
o f  time or otherwise, cons t i tu te  an event o f  
de fau l t ,  o r ,  i f  there has been f a i l u r e  t o  so 
comply, g i v i ng  par t i cu la rs  o f  the f a i l u r e .  

NOTE: Trustee may require evidence o f  compliance. CBCA s.  
84. 

Comnen t 

S.  84(1)  would confer a blanket power upon the trustee to  
demand evidence o f  compliance at  any time about anything i n  
r e l a t i o n  t o  the t r us t  indenture. S .  84(2) would require the 
issuer t o  provide a c e r t i f i c a t e  o f  compliance once every 
year. 

85. The trustee sha l l  g ive t o  the 
holders o f  debt ob l igat ions issued under a 
t rus t  indenture, w i t h i n  30 days a f t e r  the 
t rustee becomes aware of  i t s  occurrence, 
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n o t i c e  o f  every event o f  de fau l t  a r i s i n g  
under the t r u s t  indenture and cont inu ing a t  
the time the no t i ce  i s  g iven,  unless the 
t rus tee reasonably be l ieves that  i t  i s  i n  the 
best i n t e r e s t s  o f  the holders o f  the' debt 
ob l i ga t ions  t o  w i thho ld  the no t i ce  and so 
informs the issuer o r  guarantor i n  w r i t i n g .  

NOTE: Not ice o f  d e f a u l t .  CBCA s. 85 

Comnen t  

1 .  Since the t rus tee ' s  o b l i g a t i o n  would be t o  g i v e  no t i ce  
w i t h i n  30 days a f t e r  i t  becomes aware o f  the d e f a u l t ,  and 
since the o b l i g a t i o n  would be t o  g i ve  n o t i c e  on ly  o f  a 
de fau l t  cont inu ing a t  the time the no t i ce  i s  given, i t  
appears that  the t rus tee would be able t o  g i v e  the issuer 30 
days t o  make good the d e f a u l t .  I n  so doing, however, i t  
would s t i l l  be under i t s  s .  86 o b l i g a t i o n  o f  care,  d i l i gence  
and s k i l l .  

2 .  The t rus tee would not have t o  g i ve  the no t i ce  i f  i t  
"reasonably be l ieves that  i t  i s  i n  the best i n te res ts "  o f  
the holders o f  the debt ob l i ga t ions  not t o  do so. That 
would not permit the t rus tee t o  consider the issuer 's  
i n t e r e s t s .  Cases i n  which i t  i s  i n  the best i n te res ts  o f  
someone not t o  t e l l  him something must be ra ther  ra re .  The 
exception t o  s. 85 might apply, f o r  example i n  an extreme 
case i n  which the debt ob l i ga t ions  are not f u l l y  secured and 
p u b l i c a t i o n  o f  the de fau l t  might be expected t o  cause the 
i ssuer ' s  other c red i to rs  t o  c lose i n  and depr ive the issuer 
o f  an oppor tun i ty  o f  working out o f  i t s  d i f f i c u l t i e s .  

86. A t rus tee i n  exerc is ing h i s  powers 
and discharging h i s  du t ies  s h a l l  

( a )  act honest ly  and i n  good f a i t h  w i t h  
a view t o  the best i n t e r e s t s  o f  the 
holders o f  the debt ob l i ga t ions  
issued under the t r u s t  indenture, 
and 

( b )  exercise the care,  d i l i gence  and 
s k i l l  o f  a reasonably prudent 
t rus tee.  

NOTE: Trustee's duty o f  care. CBCA s .  86. 

Comen t  

1 .  S .  86 t r i e s  t o  set out i n  short form and simple words the 
general d u t i e s  o f  a t rus tee under a t r u s t  indenture under 
which debt ob l i ga t ions  are issued t o  the p u b l i c .  I t  i s  the 
counterpart o f  s .  1 1 7 ( 1 )  which would impose s im i la r  du t ies  
upon the d i r e c t o r s  o f  a corpora t ion.  Contract ing out o f  the 
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duties imposed by s. 86 would be precluded by s. 88 

2. S. 86(b) would apply the standard of the "reasonably prudent 
trustee". That is a standard which leaves much to be worked 
out by the courts, but we think that i t  gives reasonable 
guidance to trustees and is satisfactory in principle. 

87. Notwithstanding section 86, a 
trustee is not liable if he relies in good 
faith upon statements contained in a 
statutory declaration, certificate, opinion 
or report that complies with this Act or the 
trust indenture. 

NOTE: Trustee's reliance on statements. CBCA s. 87 

88. No term of a trust indenture or of 
any agreement between a trustee and the 
holders of debt obligations issued under the 
trust indenture or between the trustee and 
the issuer or guarantor shall operate so as 
to relieve a trustee from the duties imposed 
upon him by section 86. 

NOTE: No exculpation of trustee by agreement. CBCA s. 88 

S. 88 would be a substantial change from the present law. 

DIVISION 2 

REGISTRATION OF DEBT OBLIGATIONS 

88.1 In this Division, 

(a) "debentures" includes debenture 
stock and bonds; 

(b) "mortgage" includes charge. 

NOTE: Definitions for Division 2 of part 7. ACA s. 2 (  1) 
13; ACA s. 2(1) 24. 

1 .  See the discussion of the registration of corporate 
mortgages and charges at p. 101 of our Report. 

2. ACA s. 97 and 98 are brought forward as s. 88.2 and 88.3 of 
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the draft Act, subject to the important changes referred to 
in the comnents on those sections. ACA s. 99 to 102, and 
104(1), are brought forward as s. 88.4 to 88.8 of the draft 
Act. 

3. The following sections of the ACA have been omitted: 

(1) S .  103. This section is omitted because s. 45(1) of 
the draft Act, which would entitle the security holder 
to a security certificate, performs substantially the 
same function. 

(2) S .  105. This section deals with preferences upon 
distribution of money by a receiver and, because it 
could only apply if the corporation is insolvent, does 
not appear to be either appropriate or constitutionally 
effective. 

(3) S .  106. This section provides for the filing of 
accounts with the Registrar. Its subject matter is 
sufficiently covered by s. 96 of the draft Act. 

(4) S. 107. This section deals with the liabilities of a 
receiver, which would be covered by Part 7 of the 
proposed Act. 

4. I t  will of course be noted that the registration provisions 
do not apply to a mortga e of land duly registered under the 
Land Titles Act is. 88.277)) or to an assignment of book 
debts required to be registered under the Assignment of Book 
Debts Act (s. 88.2313)). 

88.2 (1) Every mortgage of its 
property created by a corporation or an 
Alberta company and every mortgage of its 
property situated in Alberta created by an 
extra-provincial corporation 

(a) for the purpose of securing any 
debenture, 

(b) on uncalled or unpaid share 
capital , 

(c) as a floating charge on its 
undertaking or property, or 

(dl as a mortgage or charge on goodwill 
on any patent, licence under a 
patent, trade mark, copyright or 
licence under a copyright, 

unless the mortgage is registered under this 
section, is, so far as any security on the 
corporation's property or undertaking is 
thereby conferred, void against a liquidator, 
and any assignee, receiver, and creditor of 
the corporation, and any subsequent bona fide 
purchaser or mortgagee for valuable 
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considerat ion,  but wi thout  pre jud ice t o  any 
cont rac t  o r  o b l i g a t i o n  f o r  repayment o f  the 
money thereby secured. 

( 2 )  A mortgage s h a l l  be reg is te red  by 
f i l i n g  the instrument, or a t rue  copy o f  the 
instrument, by which the mortgage i s  created 
o r  evidenced, w i t h  the Registrar  w i t h i n  60 
days a f t e r  the date the instrument i s  f u l l y  
executed . 

( 3 )  The mortgage takes e f f e c t  against 
such l i q u i d a t o r ,  assignee, rece iver ,  
c r e d i t o r ,  purchaser o r  mortgagee on ly  from 
the r e g i s t r a t i o n  o f  the mortgage. 

( 4 )  I f  a mortgage i s  not  reg is te red  
w i t h i n  the time re fe r red  t o  i n  subsection 
(21,  the money secured by i t  becomes payable 
imnediately upon e x p i r a t i o n  o f  the sa id  time. 

( 5 )  I n  the case o f  a ser ies  o f  
debentures conta in ing any charge t o  the 
b e n e f i t  o f  which the debenture holders o f  
that  ser ies  are e n t i t l e d  p a r i  passu, and not  
covered by a deed c rea t ing  or  de f in ing  the 
secur i t y ,  i t  i s  s u f f i c i e n t  i f  there i s  f i l e d  
w i t h i n  60 days a f t e r  the execution o f  the 
f i r s t  debenture o f  the ser ies ,  a t rue  copy o f  
one o f  the debentures, w i t h  a statement 
s e t t i n g  f o r t h  

( a )  the t o t a l  amount secured by the 
whole ser ies and the amount issued 
a t  the date o f  r e g i s t r a t i o n ,  

( b )  the date or  dates o f  the 
reso lu t ions author iz ing the issue, 

( c )  the property charged, and 

( d l  the names and addresses o f  the 
t rustees,  i f  any, f o r  the debenture 
holders,  

but  i f more than one issue i s  made o f  
debentures i n  the ser ies ,  there s h a l l  be 
f i l e d  w i t h  the Registrar  w i t h i n  60 days a f t e r  
each issue i s  made a statement s e t t i n g  f o r t h  
the date and amount o f  each issue, but  an 
omission t o  do so does not a f f e c t  the 
v a l i d i t y  o f  the debentures issued. 

( 6 )  Every corporat ion and every Alberta 
company s h a l l  keep a t  i t s  records o f f i c e  a 
copy o f  every instrument c rea t ing  any 
mortgage requ i r i ng  r e g i s t r a t i o n  under t h i s  
sect ion,  but i n  the case o f  a ser ies o f  
uni form debentures not covered by a deed 
c rea t ing  or  de f in ing  the s e c u r i t y ,  a copy o f  
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one such debenture i s  s u f f i c i e n t .  

(71  No mortgage o f  land d u l y  r e g i s t e r e d  
under The Land T i t l e s  Act becomes v o i d  under 
subsec t ion  ( 1 )  by  reason o f  t he  f a c t  t h a t  the  
mortgage i s  n o t  r e g i s t e r e d  under t h i s  Ac t .  

( 8 )  Where t he  mortgage i s  c r e a t e d  i n  
A l b e r t a  b u t  comprises p r o p e r t y  o u t s i d e  
A l b e r t a ,  the  ins t rument  c r e a t i n g  o r  
p u r p o r t i n g  t o  c r e a t e  the  mortgage may be 
r e g i s t e r e d  no tw i t hs tand ing  t h a t  f u r t h e r  
proceedings may be necessary t o  make the  
mortgage v a l i d  o r  e f f e c t u a l  accord ing  t o  the  
law o f  the  j u r i s d i c t i o n  i n  which the  p r o p e r t y  
i s  s i t u a t e .  

( 9 )  The Reg i s t r a r  s h a l l  endorse every  
mortgage r e g i s t e r e d  pursuant  t o  t h i s  s e c t i o n  
w i t h  a memorandum o f  the  da te  o f  f i l i n g  and 
t h a t  memorandum i s  conc lus i ve  p r o o f  t h a t  the  
requi rements o f  t h i s  s e c t i o n  as t o  
r e g i s t r a t i o n  have been complied w i t h .  

( 1 0 )  The Reg i s t r a r  s h a l l  keep a 
r e g i s t e r  o f  a l l  mortgages r e q u i r i n g  
r e g i s t r a t i o n  under t h i s  s e c t i o n ,  and s h a l l  
en te r  i n  the  r e g i s t e r  the  da te  o f  the  
mortgage, the  name o f  the  mortgagor ,  and the  
name o f  the  mortgagee o r  o the r  person 
e n t i t l e d  t o  the  charge.  

( 1 1 )  Evidence i n  w r i t i n g  t o  the  
s a t i s f a c t i o n  o f  the  Reg i s t r a r  t h a t  a mortgage 
r e g i s t e r e d  under t h i s  Act o r  the  Companies 
Act has been i n  whole o r  i n  p a r t  s a t i s f i e d ,  
d ischarged ,  o r  c a n c e l l e d  may be f i l e d  w i t h  
him, and a memorandum thereo f  s h a l l  be 
en te red  on  t he  r e g i s t e r .  

( 1 2 )  I f  any change takes p l a c e  i n  the  
t i t l e  t o  the  p r o p e r t y  comprised i n  a 
mortgage, o r  o the r  p r o p e r t y  i s  s u b s t i t u t e d  
f o r  the  p r o p e r t y  mortgaged, o r  t he re  i s  any 
o the r  change i n  respec t  o f  t he  mortgage, a 
n o t i c e  o f  the  change may be f i l e d  w i t h  the  
R e g i s t r a r .  

( 1 3 )  For t he  purpose o f  t h i s  s e c t i o n  an 
assignment o f  book deb ts  t o  which The 
Assignment o f  Book Debts Act a p p l i e s ,  and 
t h a t  i s  r e q u i r e d  t o  be r e g i s t e r e d  pursuant  t o  
the  p r o v i s i o n s  o f  t h a t  Act ,  s h a l l  n o t  be 
deemed t o  be a mortgage o r  a f l o a t i n g  charge. 

NOTE: R e g i s t r a t i o n  o f  mortgage by  a c o r p o r a t i o n  o r  b y  an 
e x t r a - p r o v i n c i a l  c o r p o r a t i o n  r e l a t i n g  t o  p r o p e r t y  i n  
A lbe r t a .  ACA s .  97, v a r i e d .  
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C o m n  t 

1 .  Under ACA s. 9 7 ,  a mortgage o r  debenture executed on day 1 
and reg is te red  on day 60 w i l l  take p r i o r i t y  over a mortgage 
executed on day 2 and reg is te red  on day 3. That s t a t e  o f  
the law makes i t  d i f f i c u l t  f o r  a mortgagee t o  ensure h i s  
p r i o r i t y ,  and i t  there fore  impedes leg i t ima te  business 
t ransact ions.  Upon strong representations being made by our 
lawyer consu l tants ,  we agreed t o  make a change i n  the d r a f t  
Act which would remedy t h i s  defec t .  

2 .  S .  88 .2(3)  would accordingly provide that  a mortgage takes 
e f f e c t  against the pro tec ted classes o n l y  upon r e g i s t r a t i o n .  
We have based i t  on s .  3 ( 2 )  o f  the B i l l s  o f  Sale Act i n  
order t o  stay w i t h  wording which i s  f a m i l i a r  t o  A lber ta .  

3 .  Otherwise, s .  88.2 fo l lows A C A  s .  97 subject on ly  t o  the 
changes which appear t o  us t o  be necessary t o  r e t a i n  some 
i n t e l l i g i b i l i t y  a f t e r  that  important change i s  made i n  what 
i s  an already d i f f i c u l t  sec t ion.  We do, however, note 
p a r e n t h e t i c a l l y  that  A C A  s .  97 does not  make i t  e n t i r e l y  
c lear  when the acce lera t ion o f  repayment o f  money secured by 
an unregistered mortgage takes place,  and i t  may there fore  
be that  s .  88.2(41 o f  the d r a f t  Act would, by c l a r i f y i n g  the 
p o i n t ,  change the law. 

88.3 ( 1 )  Notwithstanding any other 
p rov i s ion  o f  t h i s  Act ,  a mortgage not  
reg is te red  w i t h i n  the time prescr ibed i n  t h i s  
Act may be reg is te red  a t  a l a t e r  date and 
such r e g i s t r a t i o n  has the same e f f e c t  as 
r e g i s t r a t i o n  w i t h i n  the prescr ibed time 
except that  i t  does not a f f e c t  r i g h t s  which 
have acccrued p r i o r  t o  the l a t e  r e g i s t r a t i o n .  

( 2 )  The Court,  on being s a t i s f i e d  that  
any m i s s i o n  o r  mis-statement i n  a mortgage 
or p a r t i c u l a r s  thereof ,  o r  i n  a memorandum o f  
s a t i s f a c t i o n ,  was acc identa l ,  or  due t o  
inadvertence o r  t o  sane other s u f f i c i e n t  
cause, o r  i s  not  o f  a nature t o  p re jud ice  the 
p o s i t i o n  o f  c r e d i t o r s  or  shareholders o f  the 
corporat ion,  A lber ta  company or 
ex t ra -p rov inc ia l  corporat ion,  o r  that  on 
other grounds i t  i s  j u s t  and equ i tab le  t o  
grant  r e l i e f ,  may, on the app l i ca t ion  o f  the 
corporat ion,  Alberta company, o r  
ex t ra -p rov inc ia l  corpora t ion or any person 
in te res ted ,  and on such terms and cond i t ions 
as seem t o  the Court j u s t  and expedient, 
order that  the omission or  mis-statement be 
r e c t i f i e d .  

NOTE:  Extension o f  time fo r  r e g i s t r a t i o n  and r e c t i f i c a t i o n  
o f  r e g i s t e r .  ACA s. 98, var ied.  



Comen t 

1 .  ACA s. 98 requires an order of the court to permit late 
registration of a corporate mortgage or debenture. The 
requirement is pointless in view of the protection which the 
section gives to third parties in the event of late 
registration. In view of strong representations from our 
lawyer consultants, we agreed to make changes in the draft 
Act which would dispense with the need for the order. 

2.  S .  88.3(1) would accordingly provide for late registration 
subject to rights which accrue prior to registration. In 
order to use a familiar word pattern we have followed s. 
24(1) of the Bills of Sale Act. We note in passing that in 
view of that provision there may be little point in having a 
prescribed registration period; but that is equally true of 
the Bills of Sale Act, and we have attempted to avoid 
extending into mortgage law our business corporations 
project . 

3.  S. 88.3(2) carries forward the existing ACA s. 98 provision 
for rectification of errors under court order. 

88.4 (1) A corporation or 
extra-provincial corporation shall register 
every mortgage created by i t  and requiring 
registration under this Act, but registration 
of any such mortgage may be effected on the 
application of any interested person. 

( 2 1  If the registration is effected on 
the application of some person other than the 
corporation or extra-provincial corporation, 
that person may recover from the corporation 
or extra-provincial corporation the amount of 
any fees properly paid by him to the 
Registrar on the registration and on an 
application to the Court under section 88.3. 

(3) Every corporation or 
extra-provincial corporation that makes 
default in the registration of any mortgage 
requiring registration under this Division 
is, without prejudice to any other liability, 
guilty of an offence. 

NOTE: Duty to register. ACA s. 99. 

88.5 ( 1 )  Every corporation and every 
Alberta company shall keep at its records 
office a register of mortgages in which shall 
be entered all mortgages specifically 
affecting property of the cor.poration, giving 
in each case a short description of the 
property mortgaged, the amount of the 
mortgage, and (except in the case of 



secur i t i es  to  bearer) the names of the 
mortgagees or  persons e n t i t l e d  thereto.  

( 2 )  Every corporation that makes 
defau l t  i n  complying w i th  any requirement o f  
t h i s  sect ion i s  g u i l t y  o f  an offence. 

NOTE: Corporation's reg is ter  o f  mortgages. ACA s .  100. 

88 .6  ( 1 )  Copies o f  instruments creat ing 
any mortgage requi r ing reg i s t r a t i on  or 
reg is tered under t h i s  Act or The Companies 
Act, and the reg is ter  o f  mortgages, sha l l  
during business hours (subject t o  such 
reasonable res t r i c t i ons  as the corporation i n  
general meeting may impose, so that not less 
than 2 hours i n  each day be allowed for 
inspect ion) be open t o  the inspection o f  any 
c red i to r  or secur i ty  holder o f  the 
corporation without charge, and the reg is ter  
of  mortgages shal l  also be open t o  the 
inspection o f  any other person on payment o f  
a fee o f  $3, or any lesser fee as the 
corporation may prescribe, for each 
inspection. 

( 2 )  Every corporation that refuses any 
inspection required under t h i s  section i s  
g u i l t y  o f  an offence and the Court may order 
that an inspection be allowed w i t h i n  such 
time as i t  thinks f i t .  

NOTE: Inspection of  reg is ter  o f  mortgages. ACA s .  101 
varied so as not t o  re fe r  t o  the reg is ter  o f  holders o f  
debentures (which i s  covered by s.  46 o f  the d r a f t  Act) and 
wi th  an increase i n  the fee from 25 t o  $3. 

88.7(1)  Any secur i ty holder,  c red i t o r ,  
or other person may require a copy o f  the 
reg is ter  o f  mortgages or o f  any par t  o f  the 
reg is ter  or o f  any instrument creat ing any 
mortgage registered or requi r ing reg i s t r a t i on  
under t h i s  Act or The Companies Act, on 
payment o f ,  

( a )  i n  the case o f  a p r in ted  statement, 
$1 or any lesser sum prescribed by 
the corporation, or 

( b )  i n  the case of  a copy that i s  other 
than a p r in ted  statement, 10$ fo r  
every 100 words required t o  be 
copi ed . 

( 2 )  A corporation tha t ,  without 
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reasonable cause, contravenes subsection ( 1 )  
i s  g u i l t y  o f  an of fence.  

NOTE:  Copies o f  r e g i s t e r .  A C A  s .  102.  

8 8 . 8  Upon rece iv ing  no t i ce  o f  the 
appointment o f  a receiver or  receiver-manager 
under sect ion 9 6 ( a ) ,  the Registrar  s h a l l  
enter a memorandum regarding the appointment 
i n  the r e g i s t e r  o f  mortgages. 

NOTE:  Not ice o f  appointment o f  receiver or  
receiver-manager. ACA s. 1 0 4 ( 1 ) .  
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PART 8 

RECEIVERS AND RECEIVER-MANAGERS 

89. A receiver of any property of a 
corporation may, subject to the rights of 
secured creditors, receive the income from 
the property and pay the liabilities 
connected with the property and realize the 
security interest of those on behalf of whom 
he is appointed, but, except to the extent 
permitted by the Court, he may not carry on 
the business of the corporation. 

NOTE: Functions of receiver. CBCA s. 89 

Comnen t 

1 .  S. 89 would delimit the powers of a receiver (as 
distinguished from a receiver-manager). We believe .that i t  
is consistent with the present law. Note that the court 
would be able to confer power on the receiver to carry on 
the business of the corporation; we expect that the court 
would use the power sparingly and in cases in which its 
desirability is obvious. 

2. S. 89wouldbeof general application, i.e., i t  would apply 
to receivers however and by what authority appointed. Note 
that the authority to make the appointment will have to be 
found elsewhere (e.g., the security instrument or s. 34(9) 
of the Judicature Act), and additional powers may be found 
elsewhere (e.g., s. 36 of the Judicature Act). 

3. We gave consideration to including statutory qualifications 
for a receiver, but concluded that the power of the court to 
replace a receiver under s. 95(a) of the draft Act would be 
a sufficient protection against the rather unlikely evil of 
the appointment of a receiver lacking appropriate 
qualifications. 

90. A receiver of a corporation may, if 
he is also appointed receiver-manager of the 
corporation, carry on any business of the 
corporation to protect the security interest 
of those on behalf of whom he is appointed. 

NOTE: Functions of receiver-manager, CBCA s. 90. 

Comnen t 

S. 90 would recognize the existing distinction between a 
receiver and a receiver-manager, and would authorize the 
latter to carry on the corporation's business in order to 
protect the interests of those on whose behalf he is 
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appointed. In so doing he would be subject to the duties 
imposed by s. 94 of the draft Act. We have retained the 
CBCA wording for the sake of uniformity; we would not 
otherwise have used wording which might be taken to suggest 
the need for two separate appointments, but we do not think 
i t  will give rise to problems in practice. 

91.  If a receiver-manager is appointed, 
by the Court or under an instrument, the 
powers of the directors of the corporation 
that the receiver-manager is authorized to 
exercise may not be exercised by the 
directors until the receiver-manager is 
discharged. 

NOTE: Directors' powers during receivership. CBCA s. 91. 

Comnen t 

1 .  S .  9 1  would displace the directors' powers to the extent 
provided by the security instrument or by the order 
appointing the receiver-manager. 

2. We are satisfied that the wording of s. 91 would not exclude 
the rule that the appointment of a receiver or 
receiver-manager does not preclude the directors from 
instructing counsel to defend in the name of the company an 
action brought against the company by the debenture holder, 
or to c m e n c e  an action against the debenture holder: see 
Toronto-Dominion v. Fortin (1978)  85 DLR (3d) 1 1 1 ;  Newhard 
Developments m. v. Coowerative Comnercial Bank [ 1 m  
A l l  ER 896; and Wanapel Co-op Ltd, v. Alberta A ricultural 
Develo ment Cor oration and Coo ers and L bran-) 
-1- r i s  tFue tm F:deral Business 
Develo ment Bank v. Shearwater Marine Ltd. ( 1979)~~~. 
b ~ ~ a n d  Del Zotto v m r a i o n a l  Chemallov 
Corp. (1977)  1 4  0.~.(2d)(ont. H.C.) hold that the 
directors cannot bring an action against the receiver 
without leave of the court; such a requirement seems 
appropriate where las the situation was in each of the 
latter two cases) the receiver was appointed by the court. 

92. A receiver or receiver-manager 
appointed by the Court shall act in 
accordance with the directions of the Court. 

NOTE: Duty of Court-appointed receiver or 
receiver-manager. CBCA s. 92.  

S .  92 would make i t  clear that a receiver appointed by the 
court is subject to the supervision of the court. 



93. A receiver or receiver-manager 
appointed under an instrument shall act in 
accordance with that instrument and any 
direction of the Court made under section 95. 

NOTE: Duty under debt obligation. CBCA s. 93. 

Comnen t 

S. 93 and s. 95 would make it clear that a receiver or 
receiver-manager appointed by creditors is also subject to 
the supervision of the court. 

94. P receiver or receiver-manager of a 
corporation appointed under an instrument 
shall 

(a) act honestly and in good faith, and 

(b) deal with any property of the 
corporation in his possession or 
control in a comnercially 
reasonable manner. 

NOTE: Duty of care. CBCA s. 94. 

Comnen t 

1 .  CBCA s. 94 as originally enacted imposed upon a receiver or 
receiver-manager the same fiduciary duty as CBCA s. 117(1) 
imposes upon the directors. Such a provision would, we 
think, place the receiver or receiver-manager in an 
intolerable position and defeat the purpose of receivership 
provisions in security instruments. We have therefore 
followed the amended CBCA s. 94 which was substituted by 
1978-79 S.C. c. 9, s. 25 .  We are satisifed that some duty 
should be imposed upon the receiver to avoid unfairness to 
the corporation, and we think that the duties set out in s. 
94 of the draft Act would protect the corporation without 
unduly hampering the receiver. 

2. We are somewhat doubtful about the phrase "comnercially 
reasonable manner" We felt however that we should follow 
that wording for the sake of uniformity with the CBCA (and 
also with Saskatchewan and Manitoba) on a point on which 
uniformity is important; and any different wording which we 
might devise would inevitably cause its own problems. 

95. Upon an application by a receiver 
or receiver-manager, whether appointed by the 
Court or under an instrument, or upon an 
application by any interested person, the 
Court may make any order it thinks fit 
including, without limiting the generality of 
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the foregoing, any or a l l  o f  the fol lowing: 

( a )  an order appointing, replacing or 
discharging a receiver or 
receiver-manager and approving h i s  
accounts ; 

( b )  an order determining the no t i ce  t o  
be given t o  any person or 
dispensing w i th  not ice t o  any 
per son ; 

( c )  an order f i x i n g  the remuneration o f  
the receiver or receiver-manager; 

( d l  an order requi r ing the receiver or 
receiver-manager, or a person by or  
on behalf o f  whom he i s  appointed, 
t o  make good any defau l t  i n  
connection w i th  the rece iver 's  or 
receiver-manager's custody or 
management of  the property and 
business of  the corporation, or t o  
r e l i eve  any o f  those persons from 
any defau l t  on any terms the Court 
th inks f i t ,  and t o  confirm any act 
o f  the receiver or 
receiver-manager; 

( e l  an order g iv ing d i rect ions on any 
matter r e l a t i ng  t o  the dut ies o f  
the receiver or receiver-manager. 

NOTE: Powers o f  the Court. CECA s .  95. 

1 .  S .  95 would spe l l  out the power o f  the court t o  supervise 
the a c t i v i t i e s  o f  a receiver even i f  he i s  appointed under a 
secur i ty  instrument. The Court would have power under s. 
95ia) t o  replace the receiver and approve h i s  accounts; i t  
would have power under s.  95(c)  t o  f i x  h i s  remuneration; and 
i t  would have power under s.  95(e)  t o  give d i rect ions on any 
matter r e l a t i ng  t o  h i s  dut ies.  Under the opening words o f  
the section the court would also have power t o  make any 
order i t  thinks f i t " .  

2 .  S. 95(d) would enable the court t o  impose l i a b i l i t y  upon the 
receiver or receiver-manager, or upon the person appointing 
him, notwithstanding a provis ion i n  the secur i ty  instrument 
which states that the receiver or receiver-manager i s  the 
agent of  the corporation. 

96 .  A receiver or receiver-manager 
sha l l  

l a )  imnediately n o t i f y  the Registrar of  
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h i s  appointment or  discharge, 

i b )  take i n t o  h i s  custody and con t ro l  
the property o f  the corporat ion i n  
accordance w i t h  the Court order or  
instrument under which he i s  
appointed, 

i c )  open and maintain a bank account i n  
h i s  name as receiver or 
receiver-manager o f  the corporat ion 
for  the money o f  the corporat ion 
coming under h i s  c o n t r o l ,  

( d l  keep de ta i l ed  accounts o f  a1 1 
transactions c a r r i e d  out by him as 
receiver or receiver -manager, 

( e )  keep accounts o f  h i s  admin is t ra t ion 
that  s h a l l  be ava i lab le  dur ing 
usual business hours for  inspect ion 
by the d i r e c t o r s  o f  the 
corporat ion,  

i f )  prepare at  least once i n  every 
6-month per iod a f t e r  the date o f  
h i s  appointment f i nanc ia l  
statements o f  h i s  admin is t ra t ion as 
fa r  as i s  p rac t i cab le  i n  the form 
required by sect ion 149, and, 
subject t o  any order o f  the Court, 
f i l e  a copy o f  them w i t h  the 
Registrar w i t h i n  60 days a f t e r  the 
end o f  each 6-month per iod,  and 

( g )  upon completion o f  h i s  du t ies ,  

( i) render a f i n a l  account o f  h i s  
administrat ion i n  the form 
adopted fo r  i n t e r i m  accounts 
under clause i f ) ,  

(ii) send a copy o f  the f i n a l  
report  t o  the Registrar  who 
sha l l  f i l e  i t ,  and 

i i i i )  send a copy o f  the f i n a l  
report  t o  each d i rec to r  o f  the 
corporat ion.  

NOTE:  Duties o f  receiver and receiver-manager. CBCA s 
96, var ied i n  clauses ( f )  and ( g ) .  

Comnen t 

S .  96 would impose s p e c i f i c  du t ies  upon a receiver or  
receiver-manager t o  get i n  the property,  keep accounts, and 
f i l e  w i t h  the Registrar h i s  accounts and not ices o f  h i s  
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appointment and dischar e. S .  9 6 ( f )  and ( g )  would go 
further than C B C P  s. 967fi and ( g )  by requi r ing the receiver 
t o  f i l e  h i s  accounts w i t h  the Registrar and send h i s  f i n a l  
report  t o  the d i rectors  of  the corporation. 
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P A R T  9 

D I R E C T O R S  AND O F F I C E R S  

97. (1)  Subject to  any unanimous 
shareholder agreement, the d i rec to rs  sha l l  
manage the business and a f f a i r s  of  a 
corporation. 

( 2 )  A corporation sha l l  have one or 
more d i rec to rs  but a d i s t r i b u t i n g  corporation 
sha l l  have not fewer than 3 d i rec to rs ,  at 
least 2 of  whom are not o f f i c e r s  or employees 
o f  the corporation or i t s  a f f i l i a t e s .  

NOTE: Directors '  powers t o  manage; nude r  o f  d i rec to rs .  
CBCA s .  97. 

Comnen t 

1 .  S .  97(1) i s  CBCA s.  97 (1 ) .  For a l l  but c lose ly  held 
corporations, i t  would e f f ec t i ve l y  cause the d i rec to rs  t o  be 
f ixed w i th  the sole power and duty t o  manage the business 
and a f f a i r s  o f  the corporation. Var iat ion would require a 
unanimous shareholder agreement. See the discussion at  
Report pp. 46-47. 

2 .  5. 97(2 )  would requi re  every corporation t o  have at  least 
one d i r ec to r ,  and i t  would require every d i s t r i b u t i n g  
corporation t o  have three or more, two of  whom must be 
independent o f  the corporation. The independent d i rec to rs  
would also be needed t o  provide a ma jo r i t y  for  the audi t  
committee under s .  165. Their presence would be a useful  
check on the management o f  a d i s t r i b u t i n g  corporation. 

9 8 . ( 1 )  Unless the a r t i c l e s ,  by-laws or 
a unanimous shareholder agreement otherwise 
provide, the d i rec to rs  may, by reso lut ion,  
make, amend or repeal any by-laws that 
regulate the business or a f f a i r s  o f  the 
corporation. 

( 2 )  The d i rec to rs  sha l l  submit a 
by-law, or an amendment or a repeal o f  a 
by-law, made under subsection ( 1 )  t o  the 
shareholders at  the next meeting o f  
shareholders, and the shareholders may, by 
ordinary reso lu t ion,  confirm, re jec t  or amend 
the by-law, amendment or repeal. 

( 3 !  A by-law or an amendment or a 
repeal o f  a by-law, i s  e f f ec t i ve  from the 
date o f  the reso lut ion o f  the d i rec to rs  under 
subsection ( 1 )  u n t i l  i t  i s  confirmed, 
confirmed as amended or re jected by the 
shareholders under subsection ( 2 )  or u n t i l  i t  
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ceases to be e f fec t ive  under subsection ( 4 )  
and, i f  the by-law i s  confirmed or confirmed 
as amended, i t  continues i n  ef fect  i n  the 
form i n  which i t  was so confirmed. 

( 4 )  I f  a by-law, an amendment or a 
repeal i s  rejected by the shareholders, or i f  
the directors do not submit a by-law, an 
amendment or a repeal to the shareholders as 
required under subsection ( 2 1 ,  the by-law, 
amendment or repeal ceases to  be ef fect ive 
and no subsequent resolution of the directors 
to make, amend or repeal a by-law having 
substant ial ly the same purpose or ef fect  i s  
ef fect ive u n t i l  i t  i s  confirmed or confirmed 
as amended by the shareholders. 

( 5 )  A shareholder en t i t l ed  to  vote at 
an annual meeting of shareholders may i n  
accordance with section 131  make a proposal 
to make, amend or repeal a by-law. 

NOTE: By-laws. CBCA s. 98. 

Comnen t 

1 .  See the discussion i n  our Report, p .  56-57. 

2 .  The effect of  s. 98would be 

( a )  to  empower the directors to  make, amend or repeal 
by-laws with i m d i a t e  ef fect  continuing u n t i l  the next 
shareholders' meeting. 

( b )  to  allow the shareholders by ordinary resolution to  
confirm, reject or amend what the directors have done. 

( c )  to  preclude the d i rectors,  without the approval of the 
shareholders, from re-enacting a by-law which has not 
been submitted to the shareholders or which has been 
rejected by them. 

3 .  S .  98(11, would allow the corporation, by i t s  a r t i c les ,  by 
unanimous shareholder agreement, or by the by-laws 
themselves, t o  reserve to  the shareholders, the power to 
make and change by-laws. 

4 .  We haveconcluded that s. 98351 would allow the 
shareholders, upon the proposal of one of them, to make, 
amend or repeal a by-law. See the discussion i n  our Report 
at p.  57. 

98.1(1) Unless the a r t i c l es  or by-laws 
of or a unanimous shareholder agreement 
re la t ing  to a corporation otherwise provide 
the directors of  a corporation may, without 
authorization of the shareholders, 
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!a) borrow money upon the credit of the 
corporation, 

(b) issue, reissue, sell or pledge debt 
obligations of the corporation, 

(c) subject to section 42, give a 
guarantee on behalf of the 
corporation to secure performance 
of an obligation of any person, and 

(dl mortgage, hypothecate, pledge or 
otherwise create a security 
interest in all or any property of 
the corporation, owned or 
subsequently acquired, to secure 
any obligation of the corporation. 

(2) Notwithstanding sections 110(3) and 
116(a), unless the articles or by-laws of or 
a unanimous shareholder agreement relating to 
a corporation otherise provide, the directors 
may, by resolution, delegate the powers 
referred to in subsection (1) to a director, 
a comnittee of directors or an officer. 

NOTE: General borrowing powers. CBCA s .  183(li and 11.1). 

Comnen t 

CBCA s. 1831 1) and (1.1) are relocated here for the reasons 
given in our comnent following s. 183 of the draft Act. 

99.(1) After issue of the certificate 
of incorporation, a meeting of the directors 
of the corporation shall be held at which the 
directors may 

(a) make by-laws, 

Ib) adopt forms of security 
certificates and corporate records, 

(c) authorize the issue of securities, 

(dl appoint officers, 

(e) appoint an auditor to hold office 
until the first annual meeting of 
shareholders, 

( f ) make banki ng arrangements , and 

(g) transact any other business. 

( 2 1  Subsection (1) does not apply to a 
body corporate to which a certificate of 
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amalgamation has been issued under sect ion 
179, 180.1 or to  which a c e r t i f i c a t e  o f  
continuance has been issued under section 
181. 

( 3 )  An incorporator or a d i rector  may 
c a l l  the meeting o f  d i rectors  re fer red t o  i n  
subsection ( 1 )  by g iv ing  not less than 5 days 
not ice o f  the meeting t o  each d i r ec to r ,  
s ta t ing  the time and the place o f  the 
meeting. 

( 4 )  A d i rec to r  may waive not ice under 
section 9 9 ( 3 ) .  

NOTE: Organization meeting. CBCA s.  99. 

C m n  t 

1 .  S. 9 9 ( l i  would require that a d i rectors '  meeting be held 
a f te r  incorporation; and i t  would confirm the powers o f  the 
f i r s t  d i rec to rs  t o  take a number o f  steps which are 
necessary or desirable i n  the process o f  organizing the 
corporat ion's a f f a i r s .  S .  99(3)  would al low an incorporator 
or d i rec to r  t o  c a l l  the meeting. The prov is ion i s  borrowed 
from American precedents. 

2. S. 99(2)  was added to  the CBCA as s .  9911.1) by 1978-79 S.C. 
c .  9 s.  28 t o  make i t  clear that the sect ion would not apply 
t o  a corporation resu l t ing  from an amalgamation or one 
brought under the CBCA by "continuance." I t  serves the same 
purpose i n  the d r a f t  Act. 

100.(1) The fol lowing persons are 
d i squa l i f i ed  from being a d i rec to r  o f  a 
corporation: 

( a )  anyone who i s  less than 18 years o f  
age, 

( b )  anyone who 

( i )  i s  a dependent adult as 
defined i n  The Dependent 
Adults Act or i s  the subject 
o f  a c e r t i f i c a t e  o f  incapacity 
gnder that Act, 

i i i )  i s  a formal pat ient  as defined 
i n  The Mental Health Act, 
1972, 

( i i i) i s  the subject o f  an order 
under The Mentally 
Incapacitated Persons Act 
appointing a cornnittee o f  h i s  
person or estate or both, or 
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( i v )  has been found to be a person 
of unsound mind by a court 
elsewhere than i n  Alberta. 

( c i  a person who i s  not an ind iv idual ,  
or 

( d l  a person who has the status of 
bankrupt . 

(2) Unless the a r t i c l es  otherwise 
provide, a d i rector  o f  a corporation i s  not 
required to hold shares issued by the 
corporation. 

( 3 )  A major i ty of directors of a 
corporation must be resident Canadians. 

( 4 )  Notwithstanding subsection (31, not 
more than one-third o f  the directors of a 
holding corporation need be res i den t 
Canadians i f  the holding corporation earns i n  
Canada d i r e c t l y  or through i t s  subsidiaries 
less than 5% of the gross revenues o f  the 
holding corporation and a l l  of i t s  subsidiary 
bodies corporate together as shown i n  

( a )  the most recent consolidated 
f inancial  statements of the holding 
corporation referred to i n  section 
151, or 

( b )  the most recent f inancial  
statements of  the holding 
corporation and i t s  subsidiary 
bodies corporate as a t  the end of 
the last completed f inancial  period 
of the holding corporation. 

( 5 )  A person who i s  elected or 
appointed a director i s  not a d i rector  unless 

( a )  he was present at the meeting when 
he was elected or appointed and d i d  
not refuse to  act as a d i rec to r ,  or 

( b )  i f  he was not present a t  the 
meeting when he was elected or 
appointed, 

i i )  he consented to act as a 
d i rector  i n  w r i t i ng  before h i s  
e lect ion or appointment or 
wi th in  10 days thereafter,  or 

( i i !  he has acted as a d i rector  
pursuant t o  the e lect ion or 
appointment. 

( 6 )  For the purpose of  subsection (51, 
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a person who i s  elected or appointed as a 
d i rec to r  and refuses under subsection ( 5 )  ( a )  
or f a i l s  t o  consent or act under subsection 
( 5 )  ( b )  sha l l  be deemed not t o  have been 
elected or appointed as a d i r ec to r .  

NOTE:  Qua l i f i ca t i ons  o f  d i rec to rs .  CECA s.  100 w i t h  the 
addi t ion o f  subsections ( 5 )  & ( 6 ) .  

Comnen t 

1 .  For a discussion of  qua l i f i ca t i on  of  d i rec to rs ,  see our 
Report, p .  57-59. S .  10011) would d i squa l i f y  corporations 
and persons under legal d i s a b i l i t i e s .  

2 .  Our Report at p.  59 recomnends that the proposed AECA impose 
a requirement that a corporation have a major i ty  o f  resident 
Canadian d i rec to rs ,  as the CECA does, rather than a 
requirement that h a l f  i t s  d i rectors  be resident Albertans, 
as the ACA does, and s. 100(3) would give e f f ec t  t o  that 
proposal. S.  100(4) would exempt a holding corporation from 
the requirement that a major i ty  o f  i t s  d i rec to rs  be resident 
Canadians i f  the corporation meets the revenue test  set out 
i n  the subsection. 

3. We do not th ink that a person should, without h i s  consent, 
be placed i n  a pos i t ion  i n  which he may be subjected to  the 
l i a b i l i t i e s  o f  a d i rector  or compelled t o  take proceedings 
t o  demonstrate that he i s  not .  S .  100(5) would a t  least put 
on the corporat ion the burden of  proof o f  an a l legat ion that 
a person has consented t o  be a d i rec to r  and, by so doing, 
might prevent the a l legat ion being made. There i s  no 
simi lar prov is ion i n  the CECA. 

4. S .  10016) flows from s .  100(51. 

101. (1)  At the time of  sending a r t i c l es  
of  incorporation, the incorporators shal l  
send t o  the Registrar a no t i ce  o f  d i rectors  
i n  prescribed form and the Registrar sha l l  
f i l e  the not ice.  

(2) Each d i rector  named i n  the not ice 
re fer red t o  i n  subsection ( 1 )  holds o f f i c e  
from the issue of  the c e r t i f i c a t e  of  
incorporat ion u n t i l  the f i r s t  meeting of  
shareholders. 

(31 Subject t o  section 102, 
shareholders o f  a corporation sha l l ,  by 
ordinary reso lu t ion at  the f i r s t  meeting o f  
shareholders and at each succeeding annual 
meeting a t  which an e lec t ion  of  d i rec to rs  i s  
required, e lect  d i rectors  t o  ho ld  o f f i c e  for 
a term expi r ing not la ter  than the close o f  
the t h i r d  annual meeting o f  shareholders 
fo l lowing the e lect ion.  
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(4) Where the articles so provide, the 
directors may, between annual general 
meetings, appoint one or more additional 
directors of the corporation to serve until 
the next annual general meeting; but the 
number of additional directors shall not at 
any time exceed one-third of the number of 
directors who held office at the expiration 
of the last annual meeting of the 
corporation. 

(5) I t  is not necessary that all 
directors elected at a meeting of 
shareholders hold office for the same term 

(6) A director not elected for an 
expressly stated term ceases to hold office 
at the close of the first annual meeting of 
shareholders following his election. 

(7) Notwithstanding subsections (21, 
( 3 )  and (6), if directors are not elected at 
a meeting of shareholders, the incumbent 
directors continue in office until their 
successors are elected. 

(8) If a meeting of shareholders fails 
to elect the number or the minimum number of 
directors required by the articles by reason 
of the disqualification or death of any 
candidate, the directors elected at that 
meeting may exercise all the powers of the 
directors if the number of directors so 
elected constitutes a quorum. 

(91 The articles or a unanimous 
shareholder agreement. may provide for the 
election or appointment of a director or 
directors for terms expiring not later than 
the close of the third annual meeting of 
shareholders following the election, or by 
creditors or employees of the corporation or 
by a class or classes of those creditors or 
employees. 

NOTE: Election and amointment of directors. CECA s. 101 
with the additionof subsections ( 4 1  and (9). BCCA s. 
134131. 

Comnen t 

1 .  I t  is important for many reasons that an outsider be able to 
ascertain who are the directors of a corporation. S. 108 
would complement s. 101 (1) by requiring that notices of 
changes of directors also be filed. 

2. S .  101(2) would give effect to the incorporators' 
nominations until the first meeting of shareholders. S. 



101(3) would require an e lec t ion  at  that meeting. 

3 .  Under s .  101(3) ,  at least oned i rec to r  would have t o b e  
elected at  each annual meeting, and a d i rec to r  could be 
elected on ly  for  a term which does not extend beyond the 
t h i r d  annual meeting fol lowing h i s  e lect ion.  The 
shareholders would therefore be guaranteed per iod ic  
opportuni t ies t o  e lect  d i rec to rs .  

4 .  S .  101(4) would allow the a r t i c l e s  t o g i v e  t hed i rec to r s  
power t o  appoint addi t ional  d i rectors  up t o  one- th i rd  o f  
the i r  number. I t  comes from BCCA s.  134(3).  See our Report 
p .  62 fo r  a discussion o f  the reasons for  the subsection. 

5 .  S .  101(5) would al low elect ions for  staggered terms i n  case 
i t  i s  desired t o  use t h i s  device t o  ensure con t inu i t y  of  the 
board. 

6. S .  101(6) would make provis ion for  the case i n  which the 
length o f  the term i s  not stated. Since annual elect ions 
are customary, a corporation might not bother t o  specify the 
d i rectors '  terms at the time of the i r  e lect ion.  

7 .  S .  101(7) would provide fo r  cases i n  which, for  some reason, 
no e lec t ion  i s  held. Any shareholder, however, would be 
e n t i t l e d  t o  i n s i s t  upon an e lect ion,  so that the subsection 
should not lead t o  abuse. 

8 .  S .  101(7) would deal w i th  a case i n  which there i s  no 
e lect ion.  S .  10118) i s  needed t o  cover a case i n  which 
there i s  an e lect ion,  but for some reason there i s  a 
f a i l u r e ,  by reason of  the d i squa l i f i ca t i on ,  incapacity or 
death o f  candidates, t o  e lec t  the minimum number required. 
I n  that case, if enough d i rec to rs  have been elected t o  
cons t i tu te  a quorum, they would be able t o  ac t .  The f i n a l  
p o s s i b i l i t y ,  that ,  for  other reasons than those l i s t ed ,  less 
than a quorum i s  elected or that less than the minimum 
number i s  elected, i s  covered by s .  106(2) under which those 
elected, or f a i l i n g  them a shareholder, would be able t o  
c a l l  a special meeting of  shareholders t o  f i l l  the 
vacancies. 

9 .  S .  101(9) would allow the a r t i c l e s  or a unanimous 
shareholder agreement t o  al low for  the e lec t ion  o f  d i rectors  
by c red i to rs  or employees. We think that there may be cases 
i n  which such a power would be usefu l .  The subsection does 
not appear i n  the CBCA,  under which a l l  d i rectors  must be 
elected by rneetin s o f  shareholders. See s .  104(41 (removal 
of such directors!? and s .  11714) (dut ies of  such d i r e c t o r s ) .  

102. I f  the a r t i c l e s  provide for  
cumulative vot ing, 

( a )  the a r t i c l e s  shal l  require a f i xed  
number and not a minimum and 
maximum number o f  d i rec to rs ,  

( b )  each shareholder e n t i t l e d  t o  vote 
at an e lec t ion  o f  d i rec to rs  has the 



right to cast a number of votes 
equal to the number of votes 
attached to the shares held by him 
multiplied by the number of 
directors to be elected, and he may 
cast all those votes in favour of 
one candidate or distribute them 
among the candidates in any manner, 

(c) a separate vote of shareholders 
shall be taken with respect to each 
candidate nominated for director 
unless a resolution is passed 
unanimously permitting 2 or more 
candidates to be elected by a 
single resolution, 

(dl i f  a shareholder has voted for more 
than one candidate without 
specifying the distribution of his 
votes among the candidates, he is 
deemed to have distributed his 
votes equally among the candidates 
for whom he voted, 

(el i f  the number of candidates 
nominated for director exceeds the 
number of positions to be filled, 
the candidates who receive the 
least number of votes shall be 
eliminated until the number of 
candidates remaining equals the 
number of positions to be filled, 

if) each director ceases to hold office 
at the close of the first annual 
meeting of shareholders following 
his election, 

( g )  a director may not be removed from 
office if the votes cast against 
his removal would be sufficient to 
elect him and those votes could be 
voted cumulatively at an election 
at which the same total number of 
votes were cast and the number of 
directors required by the articles 
were then being elected, and 

(h) the number of directors required by 
the articles may not be decreased 
if the votes cast against the 
motion to decrease would be 
sufficient to elect a director, and 
those votes could be voted 
cumulatively, at an election at 
which the same total number of 
votes were cast and the number of 
directors required by the articles 
were then being elected. 
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N O T E :  Cumulative vot ing.  CBCA s .  102. 

Commen t 

1 .  As the a r t i c l e s  o f  incorporation are under the cont ro l  o f  
the corporation, the adoption o f  cumulative vot ing under s. 
102 would be opt ional .  I f  cumulative vot ing should be 
adopted, however, the provis ions of  s. 102 would be 
mandatory. See the discussion at  p .  59-61 of  our Report. 

S .  102(b) and s.  102(c) are the basic requirements for a 
system of  cumulative vot ing. Each shareholder must be able 
t o  cast h i s  usual number o f  votes mu l t i p l i ed  by the number 
o f  d i rec to rs  t o  be elected and he must be able to  a l locate 
h i s  votes as he wishes; i t  i s  only under those condit ions 
that a su f f i c i en t  minor i ty  can concentrate t he i r  votes so as 
t o  procure the e lec t ion  o f  the d i rec to r  or d i rec to rs  o f  
the i r  choice. 

3. S .  102(a) and s .  102(h) are necessary t o  ensure that the 
major i ty  cannot reduce the number o f  d i rec to rs  below that 
which w i l l  g ive the minor i ty  the power to  e lec t  a d i r ec to r .  
I n  the absence o f  s.  102(a) those w i t h  the ma jo r i t y  o f  votes 
a t  a meeting could choose t o  e lect  the minimum number o f  
d i rectors  i f  that would defeat the minor i t y ,  and, i f  they 
had enough votes, they could i n  the absence o f  s .  102(h) 
reduce the number f i xed  by the a r t i c l e s  t o  bet ter  achieve 
that purpose. 

4 .  Those i n  cont ro l  o f  the corporation might use the device o f  
staggered terms for  d i rectors  as another means o f  keeping 
the number o f  d i rec to rs  voted on a t  any one meeting below 
the number a t  which cumulation o f  the minor i t y  votes would 
take e f f e c t .  I t  i s  therefore necessary t o  prevent the use 
of  staggered terms i f  cumulative vot ing i s  adopted, and s .  
102( f )  would do so. 

5 .  A minor i ty  s power t o  e lect  a d i rec to r  by cumulative vot ing 
would be rendered nugatory i f  the major i ty  could then remove 
him. S .  100(g) would accordingly protect  against removal a 
d i rec to r  who i s  supported by enough votes t o  e lect  him i f  an 
e lec t ion  Mere held.  

103.(1) A d i rector  of  a corporat ion 
ceases t o  hold o f f i c e  when 

( a )  he dies or resigns, 

( b )  he i s  removed i n  accordance w i th  
section 104, or 

( c )  he becomes d i squa l i f i ed  under 
section 100(1).  

( 2 )  A resignat ion o f  a .d i rector  becomes 
e f f ec t i ve  a t  the time a w r i t t e n  resignat ion 
i s  sent t o  the corporation, or a t  the time 
spec i f ied i n  the resignat ion, whichever i s  
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later. 

N O T E :  Ceasing to hold office. CBCA s. 103 

I t  is obviously useful to provide for the death, 
resignation, and disqualification of directors. With regard 
to removal, see the c m e n t  on s. 104. 

104.(1) Subject to section 102(g), the 
shareholders of a corporation may by ordinary 
resolution at a special meeting remove any 
director or directors from office. 

12)  If the holders of any class or 
series of shares of a corporation have an 
exclusive right to elect one or more 
directors, a director so elected may only be 
removed by an ordinary resolution at a 
meeting of the shareholders of that class or 
series. 

(3) Subject to section 102(b) to (el, a 
vacancy created by the removal of a director 
may be filled at the meeting of the 
shareholders at which the director is removed 
or, if not so filled, may be filled under 
section 106. 

(4) A director elected or appointed 
under section 101191 may be removed only by 
those persons having the power to elect or 
appoint that director. 

N O T E :  Removal of directors. CBCA s. 104 with the addition 
of subsection (4). 

Comnen t 

1 .  S. 104 would confer an important power on the shareholders, 
the power to remove at any time the directors elected by 
them, In the absence of a specific provision, the 
shareholders cannot remove directors, and the ACA leaves the 
matter to be determined by the articles of association. As 
the drafters of the CBCA said: "In the conditions of modern 
business, however, and especially in large publicly-held 
corporations, the right of removal seems elementary and 
necessary, and should not depend on fortuitous provision for 
removal in the corporate constitution." We think i t  of 
great importance in smaller corporations as well. 

2. S. 6(4) would prevent the articles of incorporation from 
requiring more than a majority of votes for the removal of 
directors, though a unanimous shareholder agreement could do 
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so. 

3 .  S .  104(1) i s  subject t o s .  10219) s o t h a t  thepower to  
remove could not be used t o  defeat a scheme o f  cumulative 
vot ing i f  one i s  adopted. 

4. S .  104(21 and s .  104(4) would reserve t o  other classes the 
r i g h t  t o  remove d i rec to rs  appointed by them. 

105.(1) k d i rec to r  o f  a corporat ion i s  
e n t i t l e d  t o  receive no t i ce  o f  and t o  at tend 
and be heard at every meeting o f  
shareholders. 

( 2 )  A d i rec to r  who 

( a )  resigns, 

( b )  receives a not ice or otherwise 
learns of  a meeting o f  shareholders 
ca l l ed  for  the purpose o f  removing 
him from o f f i c e ,  or  

( c )  receives a no t i ce  or otherwise 
learns o f  a meeting o f  d i rec to rs  or 
shareholders at which another 
person i s  t o  be appointed or 
elected t o  f i l l  the o f f i c e  o f  
d i r ec to r ,  whether because o f  h i s  
resignat ion or removal or  because 
h i s  term o f  o f f i c e  has expired or 
i s  about to  exp i re ,  

i s  e n t i t l e d  t o  submit t o  the corporat ion a 
w r i t t e n  statement g iv ing  the reasons for  h i s  
res ignat ion or the reasons why he opposes any 
proposed act ion or reso lu t ion .  

( 3 )  A corporat ion sha l l  fo r thw i th  send 
a copy o f  the statement re fer red t o  i n  
subsection ( 2 )  to  every shareholder e n t i t l e d  
t o  receive not ice o f  any meeting re fe r red  t o  
i n  subsection ( 1 )  and, if the corpor t ion i s  a 
d i s t r i b u t i n g  corporation, t o  the Director 
unless the statement i s  included i n  or 
attached t o  a management proxy c i r cu l a r  
required by sect ion 144. 

( 4 1  No corporation or person act ing on 
i t s  behalf incurs any l i a b i l i t y  by reason 
only o f  c i r c u l a t i n g  a d i r e c t o r ' s  statement i n  
compliance w i t h  subsection ( 3 ) .  

N O T E :  Attendance at meetings; statement o f  d i r e c t o r .  CECA 
s.  105. 



1 .  S .  105(1) would s t a t e  an elementary r u l e  o f  procedure i n  
s ta tu to ry  form. 

2. S .  105(2) would, together w i t h  s .  105(3 ) ,  g i ve  a d i r e c t o r  
who i s  about t o  be replaced a means o f  p u t t i n g  h i s  case 
before the shareholders. As i t  i s  des i rab le  i n  the 
in te res ts  o f  the shareholders that  they hear both  sides, the 
use o f  the corporat ion 's  machinery i s  j u s t i f i e d .  

3 .  As the corporat ion would be required by law t o  c i r c u l a t e  the 
statement, s .  105(4) would g i ve  i t  imnunity from l i a b i l i t y  
fo r  doing so. A d i r e c t o r  who submits a statement would 
remain l i a b l e  for  anything sa id  i n  i t  unless some other r u l e  
o f  law would p ro tec t  him. 

106. ( 1  Notwithstanding sect ion 109(3 ) ,  
but subject t o  subsections ( 3 )  and ( 4 ) ,  a 
quorum o f  d i r e c t o r s  may f i l l  a vacancy among 
the d i r e c t o r s ,  except a vacancy r e s u l t i n g  
from an increase i n  the number or  minimum 
number o f  d i r e c t o r s  or from a f a i l u r e  t o  
e l e c t  the number or  minimum number o f  
d i r e c t o r s  requ i red by the a r t i c l e s .  

( 2 )  I f  there i s  not  a quorum o f  
d i r e c t o r s ,  or  i f  there has been a f a i l u r e  t o  
e l e c t  the number or minimum number o f  
d i r e c t o r s  requ i red by the a r t i c l e s ,  the 
d i r e c t o r s  then i n  o f f i c e  s h a l l  f o r t h w i t h  c a l l  
a specia l  meeting o f  shareholders t o  f i l l  the 
vacancy and, i f  they f a i l  t o  c a l l  a meeting 
or  i f  there are no d i r e c t o r s  then i n  o f f i c e ,  
the meeting may be c a l l e d  by any shareholder. 

( 3 )  I f  the holders o f  any c lass o r  
ser ies  o f  shares o f  a corporat ion or any 
other c lass  o f  persons have an exclusive 
r i g h t  t o  e lec t  one or more d i r e c t o r s  and a 
vacancy occurs among those d i r e c t o r s ,  

l a )  subject t o  subsection (41, the 
remaining d i r e c t o r s  e lected by that  
c lass  o r  ser ies  may f i l l  the 
vacancy except a vacancy r e s u l t i n g  
from an increase i n  the number or  
minimum number o f  d i r e c t o r s  for  
that  c lass  or ser ies o r  from a 
f a i l u r e  t o  e lec t  the number or  
minimum number o f  d i r e c t o r s  fo r  
that  c lass or ser ies ,  or 

( b )  i f  there are no such remaining 
d i r e c t o r s ,  any holder o f  shares o f  
that  c lass or ser ies  or  any member 
o f  that  other c lass  o f  persons, as 
the case may be, may c a l l  a meeting 
o f  those shareholders or  those 



persons for the purpose of filling 
the vacancy. 

i4i The articles or a unanimous 
shareholder agreement may provide that a 
vacancy among the directors shall only be 
filled by 

ia) a vote of the shareholders, 

(b) a vote of the holders of any class 
or series of shares having an 
exclusive right to elect one or 
more directors if the vacancy 
occurs among the directors elected 
by that class or series, or 

Ic) the vote of any class of persons 
having an exclusive right to elect 
one or more directors if the 
vacancy occurs among the directors 
elected by that class of persons. 

(5) A director appointed or elected to 
fill a vacancy holds office for the unexpired 
term of his predecessor. 

NOTE: Fillin vacancies. CBCA s. 106 with the addition in 
subsection (4 7 of a reference to a unanimous shareholder 
agreement, and with the addition of paragraph (c). 

Comnen t 

1 .  S .  106 would deal with the problem of vacancies in the board 
of directors as follows: 

(a) so long as they constitute a quorum, the directors 
might f i 1 1 a casual vacancy for the unexpi red term of* 
the former incumbent (s. 106(1)). 

(b) in three cases, the only power the directors would have 
would be to call a meeting of shareholders to fill a 
vacancy; the three cases are: 

( i )  if there is no quorum of directors: 

(ii) if the vacancy arises from a failure to elect the 
minumum number of directors required by the 
articles; 

(iii) if the vacancy is caused by an increase in the 
minimum number of directors required by the 
articles. 

2. S .  106(41 would allow the articles or a unanimous 
shareholder agreement tc require the filling of vacancies by 
the shareholders or by the electing class. CBCA s. 106(4) 
does not refer to a unanimous shareholder agreement, but we 
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think i t  appropriate that the d r a f t  Act do so. 

3 .  Note that under s .  1 0 1 ( 7 )  the d i rec to rs ,  i f  a quorum, would 
have the power t o  carry  on without f i l l i n g  a vacancy i f  the 
vacancy was caused by a f a i l u re  t o  e lect  enough d i rectors  by 
reason o f  the d isqua l i f i ca t ion ,  incapacity or death o f  a 
candidate. 

1 0 7 . ( 1 )  The shareholders of  a 
corporation may amend the a r t i c l e s  to  
increase o r ,  subject to  section 102ih1, t o  
decrease the number of d i rectors ,  or the 
minimum or maximum number o f  d i rec to rs ,  but 
no decrease shal l  shorten the term o f  an 
incumbent d i rec to r .  

(2) I f  the shareholders adopt an 
amendment t o  the a r t i c l e s  o f  a corporation t o  
increase the number or minimum number of  
d i rec to rs ,  the shareholders may, at the 
meeting at  which they adopt the amendment, 
e lect  an addi t ional  number o f  d i rectors  
authorized by the amendment, and for that 
purpose, notwithstanding sections 1 7 3 ( 1 )  and 
255(31, on the issue of a c e r t i f i c a t e  of 
amendment the a r t i c l e s  are deemed t o  be 
amended as o f  the date the shareholders adopt 
the amendment t o  the a r t i c l es .  

I NOTE: Change i n  number of  d i rectors .  CBCA s .  107. 

1 .  S .  107 would confer upon the shareholders power t o  change 
the number o f  d i rec to rs ,  and i s  obviously necessary. As an 
amendment t o  the a r t i c l e s  o f  incorporation i s  involved, a 
special reso lu t ion would be needed. 

2 .  The reference t o  s.  102(h) ensures that the power to  
decrease the number could not be used t o  defeat a m ino r i t y ' s  
r i gh t  t o  e lect  a d i rec to r  i f  a system o f  cumulative vot ing 
i s  adopted. 

3 .  The provis ion against the shortening o f  a d i rec to r ' s  term by 
decreasing the number would not derogate from the 
shareholders' powers, as they could under s .  104 remove a 
d i rec to r  by ordinary reso lu t ion at  the same time. I t  would 
however avoid the confusion which would fo l low i f  the 
standing of ex i s t i ng  d i rectors  were t o  be overlooked. 

108. ( 1 )  Within 15 days a f te r  a change 
i s  made among the d i rectors ,  a corporation 
shal l  send to  the Registrar a not ice i n  
prescribed form se t t ing  out the change and 
the Registrar shal l  f i l e  the not ice.  



( 2 )  Any interested person, or the 
Registrar, may apply to the Court for an 
order to require a corporation to comply with 
subsection ( 1 1 ,  and the Court may so order 
and make any further order i t  thinks fit. 

NOTE: Notice of change of directors. CBCA s. 108 

See s. 101 of the draft Act and Comnent No. 1 thereon. S. 
101 and s. 108 are complementary. 

109.(11 Unless the articles or by-laws 
otherwise provide,the directors may meet at 
any place, and upon such notice as the 
by-laws require. 

( 2 )  Subject to the articles or by-laws, 
a majority of the number of directors or 
minimum number of directors required by the 
articles constitutes a quorum at any meeting 
of directors, and, notwithstanding any 
vacancy among the directors, a quorum of 
directors may exercise all the powers of the 
directors. 

1 3 )  Directors, other than directors of 
a corporation referred to in section 100(41, 
shall not transact business at a meeting of 
directors unless a majority of directors 
present are resident Canadians. 

( 4 )  Notwithstanding subsection 1 3 1 ,  
directors may transact business at a meeting 
of directors where a majority of resident 
Canadian directors is not present if 

(a) a resident Canadian director who is 
unable to be present approves in 
writing or by telephone or other 
comnunications facilities the 
business transacted at the meeting, 
and 

(b) a majority of resident Canadian 
directors would have been present 
had each director who approves 
under sub-paragraph (a) been 
present at the meeting. 

15 )  A notice of a meeting of directors 
shall specify any matter referred to in 
section 110(3) that is to be dealt with at 
the meeting but, unless the by-laws otherwise 
provide, need not specify the purpose or the 
business to be transacted at the meeting. 



( 6 )  A d i rec to r  may i n  any manner waive 
a no t i ce  o f  a meeting o f  d i rec to rs ,  and 
attendance o f  a d i rec to r  at a meeting of 
d i rec to rs  i s  a waiver o f  not ice of the 
meeting, except where a d i rec to r  attends a 
meeting for  the express purpose o f  ob ject ing 
t o  the transaction o f  any business on the 
grounds that the meeting i s  not lawfu l l y  
ca l  led.  

( 7 )  Notice o f  an adjourned meeting o f  
d i rec to rs  i s  not required t o  be given i f  the 
time and place o f  the adjourned meeting i s  
announced at  the o r i g i na l  meeting. 

( 8 )  I f  a corporat ion has only one 
d i r e c t o r ,  that d i rec to r  may cons t i tu te  a 
meeting. 

19) A d i rec to r  may pa r t i c i pa te  i n  a 
meeting o f  d i rec to rs  or o f  a comnittee o f  
d i rec to rs  by means o f  telephone or other 
comnunication f a c i l i t i e s  that permit a l l  
persons pa r t i c i pa t i ng  i n  the meeting t o  hear 
each other i f  

( a )  the by-laws so provide, or 

( b )  subject t o  the by-laws, a l l  the 
d i rec to rs  o f  the corporat ion 
consent , 

and a d i rec to r  pa r t i c i pa t i ng  i n  a meeting by 
those means i s  deemed fo r  the purposes of 
t h i s  Act t o  be present at  that meeting. 

N O T E :  Meeting o f  d i rec to rs .  CECA s .  109 w i t h  the addi t ion 
o f  clause ( a )  i n  subsection ( 9 ) .  

Comnen t 

1 .  S .  109 ( leav ing  aside s .  109(3) and s. 109(4) which w i l l  be 
discussed separately) would provide for  meetings o f  
d i rec to rs ,  as fo l lows: 

( a )  the a r t i c i e s  or by-laws may provide for  the place o f  
meetings, but unless they do so the d i rec to rs  may meet 
where they w ish . (s .  109(1).  

( b )  the by-laws are t o  provide for  not ice o f  d i rectors '  
meetings ( s .  109( 1 )  1 ,  but not ice o f  an adjourned 
meeting need not be given i f  the time and place are 
announced at  the adjourned meeting. 

( c )  the content o f  the not ice must conform t o  the by-laws, 
and must i n  any event speci fy any o f  the matters 
reserved t o  the d i rec to rs  by s .  110(3) ,  but otherwise 
i t  need not say anything about the purpose o f  the 
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meeting ( s .  109(5) 1 .  

( d )  a d i rec to r  may i n  any manner, including attendance at  
the meeting, waive not ice o f  a meeting ( s .  109(6) 1 .  

( e l  the a r t i c l e s  or by-laws may estab l ish the quorum, but 
i f  they do not ,  a ma jo r i t y  o f  the number or minimum 
number required by the a r t i c l e s  i s  a quorum ( s .  
10912)); i f  there i s  only one d i r ec to r ,  he const i tu tes 
a meeting ( s .  1 0 9 ( 8 ) ) .  

( f )  the d i rec to rs ,  i f  a quorum, may carry  on despite a 
vacancy ( s .  1 0 9 ( 2 ) ) .  

( g )  d i rec to rs  may attend a meeting by telephone i f  the 
by-laws so provide or i f  a l l  the d i rec to rs  consent ( s .  
109(9) 1 .  The correspondending CBCA prov is ion requires 
the consent o f  a l l  the d i rec to rs  and does not make i t  
e n t i r e l y  c lear whether the consent must be given fo r  
each meeting. We think that i t  would remove 
uncertainty and ensure f l e x i b i l i t y  i f  the procedure 
were t o  be governed by the by-laws. 

2. S .  109(3) would require that a ma jo r i t y  o f  the d i rec to rs  a t  
a meeting be resident Canadians. See p .  58-59 o f  our 
Report; and see s. 100(3) o f  the d r a f t  Act and the comnent 
thereon. S .  109(4) would, i n  e f f e c t ,  al low absent resident 
Canadians t o  j o i n  the major i ty  by la te r  approving the 
business done a t  a meeting which does not conform t o  
s .109(3) ;  the d r a f t  goes fur ther  than the C B C A  (see CBCA s. 
109(4) i b ) )  by making i t  c lear that  more than one d i rec to r  
can g ive such approval. (Note that s. 111(2) o f  the d r a f t  
Act provides that the acts o f  the d i rec to rs  w i l l  be v a l i d  
anyway; the e f fec t  o f  s .  109(3) would be that d i rec to rs  who 
contravene i t  are l i a b l e  t o  in junc t ion  and prosecut ion.)  

3 .  See also s .  110( 1 )  which would requi re  a managing d i rec to r  
t o  be a resident Canadian and s .  110(2) which would require 
a Canadian major i ty  on committees; and a lso see s .  111(21. 

110. (1)  Directors o f  a corporat ion may 
appoint from the i r  number a managing d i rec to r  
who i s  a resident Canadian or a committee o f  
d i rec to rs  and delegate t o  the managing 
d i rec to r  or committee any o f  the powers o f  
the d i rec to rs .  

( 2 )  I f  the d i rec to rs  o f  a corporat ion,  
other than a corporation re fer red t o  i n  
sect ion 100(4) ,  appoint a committee o f  
d i rec to rs ,  a major i ty  o f  the members o f  the 
conmittee must be resident Canadians. 

( 3 1  Notwithstanding subsection ( 1 1 ,  no 
managing d i rec to r  and no cornnittee o f  
d i rec to rs  has author i ty  t o  

( a )  submit t o  the shareholders any 
question or matter requ i r ing  the 
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approval o f  the shareholders, 

( b )  f i l l  a vacancy among the d i rec to rs  
or i n  the o f f i c e  o f  aud i tor ,  

( c )  issue secur i t i es  except i n  the 
manner and on the terms authorized 
by the d i rec to rs ,  

I d )  declare dividends, 

( e i  purchase, redeem or otherwise 
acquire shares issued by the 
corporation, except i n  the manner 
and on the terms authorized by the 
d i rec to rs ,  

( f )  pay a comiss ion re fer red t o  i n  
sect ion 39, 

( g l  approve a management proxy c i r cu l a r  
re fer red t o  i n  Part 12, 

( h )  approve any f inanc ia l  statements 
re fer red t o  i n  sect ion 149, or 

( i )  adopt, amend or repeal by-laws. 

N O T E :  Delegation t o  managing d i rec to r  or committee. CECA 
s .  110. 

Comen t  

1 .  I n  the absence o f  special author i ty ,  the d i rec to rs  cannot 
delegate the i r  powers. Under A r t i c l e  73 o f  Table A t o  the 
ACA, the d i rec to rs  may delegate any o f  the i r  powers t o  
committees. S .  110(1\ and s .  11013) would s t r i k e  a balance 
by confer r ing a general power o f  delegation, but carving out 
o f  i t  ce r t a i n  powers fundamental t o  the d i rec to rs '  funct ion 
which they must themselves exercise. 

2. The requirement that a managing d i rec to r  be a resident 
Canadian would avoid the use of  the power of  delegation t o  
evade the e f f ec t  of  s.  109131 which would requi re  that the 
d i rec to rs  who do business include a major i ty  o f  resident 
Canadi ans . 

3. With regard t o  the e f f ec t  o f  f a i l u r e  t o  conform t o  the ru les 
regarding resident Canadians, see s.  111(2). 

1 1 1 . ( l I  An act o f  a d i rec to r  or o f f i c e r  
i s  v a l i d  nstwithstanding an i r r e g u l a r i t y  i n  
h i s  e lec t ion  or appointment or a defect i n  
h i s  qua l i f i ca t i on .  

( 2 )  An act o f  the d i rec to rs  or a 
c o m i t t e e  o f  d i rec to rs  i s  v a l i d  
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notwithstanding non-compliance with section 
100(3) or (41, 10913) or 110(2). 

NOTE: Validity of acts of directors, officers and 
conunittees. CBCA s. 1 1 1  with the addition of subsection 
(2). See s. 76.1(5) of the ACA 

Conunen t 

1 .  S. 1 1 1 ( 1 ) ,  which followsCBCA s. 111(1), differs fromthe 
Ontario, British Columbia and United Kingdom Acts and from 
Article 76 of Table A of the ACA in that those other Acts 
validate only those acts which are performed before the 
defect is discovered. As Iacobucci states at page 279 of 
Canadian Company Law Reform, there are potential problems of 
interpretation in what constitutes discovery, whose 
discovery is relevant, and when the discovery must take 
place. I t  would protect outsiders even if they know or 
should know of the irregularity in the director's 
appointment or election or of the defect in his 
qualification. 

2. In the absence of provision to the contrary, inadvertent 
failure to comply with the rules relating to resident 
Canadian directors could invalidate important business, and 
those who deal with corporations on a formal basis might 
well ask on a routine basis for evidence that those rules 
have been complied with. Business efficiency would 
accordingly be advanced by s. 111(2), which is similar to 
ACA s. 76.1(5). 

112.(1) Subject to the articles, the 
by-laws or a unanimous shareholder agreement, 
a resolution in writing, signed by all the 
directors entitled to vote on that resolution 
at a meeting of directors or conunittee of 
directors, is as valid as i f  i t  had been 
passed at a meeting of directors or comnittee 
of directors. 

12) A copy of every resolution referred 
to in subsection 1 1 )  shall be kept with the 
minutes of the proceedings of the directors 
or conunittee of directors. 

NOTE: Resolution in lieu of meeting. CBCA s. 112 varied in 
subsection (1) to allow for restrictions on the rule in the 
articles, by-laws or unanimous shareholder agreement. 

Conunen t 

1 .  In the absence of provision to the contrary, company 
business can only be transacted at properly constituted 
meetings, and as the Lawrence Comnittee said (p. 84): 
"directors of publicly-held companies should normally, if 
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not invar iab ly ,  car ry  out t he i r  dut ies  and ob l igat ions by 
means o f  actions taken at  duly const i tu ted meetings. The 
c o l l e c t i v e  consideration and interchange o f  ideas among 
d i rec to rs  o f  pub l i c l y -he ld  companies i s  conducive t o  good 
management". 

2. However, convenience sometimes requires an a l te rna t i ve .  A 
formal act which does not need debate may be required at a  
time when no meeting i s  scheduled; or a  decis ion may be 
required which does not need debate. To deny the use o f  
w r i t t en  reso lu t ions would lead t o  unnecessary cost ,  delay 
and non-compliance. S .  112(1) would provide the a l te rna t i ve  
o f  a  unanimous signed reso lu t ion.  

3. We have, however, changed the CBCA prov is ion t o  ensure that 
a  corporat ion which wishes t o  do so would be able t o  
r e s t r i c t  the use o f  w r i t t en  resolut ions through i t s  
a r t i c l e s ,  by-laws or a  unanimous shareholder agreement. 

4. Wri t ten reso lu t ions have the same e f f ec t  as resolut ions 
adopted at  meetings, and i t  i s  appropriate t o  requi re  that 
records o f  them be kept i n  the same way as minutes. S .  
112(2) would make such a prov is ion.  

113. (1)  Directors o f  a  corporat ion who 
vote fo r  or consent t o  a  reso lu t ion 
author iz ing the issue o f  a  share under 
sect ion 25 for  a  consideration other than 
money are j o i n t l y  and several ly l i a b l e  t o  the 
corporat ion t o  make good any amount by which 
the consideration received i s  less than the 
f a i r  equivalent o f  the money that the 
corporat ion would have received i f  the share 
had been issued fo r  money on the date o f  the 
reso lu t ion .  

( 2 )  Subsection i 1 )  does not apply i f  
the shares, upon al lotment,  are held i n  
escrow pursuant t o  an escrow agreement 
required by the Cormission and are 
surrendered for  cancel la t ion pursuant t o  that 
agreement. 

( 3 )  Directors o f  a  corporation who vote 
fo r  or consent t o  a  reso lu t ion author iz ing 

( a )  a  purchase, redemption or  other 
acquis i t ion o f  shares contrary t o  
section 32, 33 or 34, 

( b )  a  comnission on a sale o f  shares 
not provided fo r  i n  sect ion 39, 

( c )  a payment o f  a  dividend contrary t o  
sect ion 40, 

( d )  f i nanc ia l  assistance contrary t o  
section 42. 



( e l  a payment o f  an indemnity contrary 
t o  sect ion 119, or 

t f )  a payment to  a shareholder 
contrary t o  section 184 or 234, 

are j o i n t l y  and several ly l i a b l e  to  restore 
t o  the corporat ion any amounts so paid and 
the value o f  any property so d i s t r i bu ted ,  and 
not otherwise recovered by the corporat ion.  

( 4 )  A d i rec to r  who has sa t i s f i ed  a 
judgment rendered under t h i s  sect ion i s  
e n t i t l e d  t o  con t r ibu t ion  from the other 
d i rec to rs  who voted for  or consented t o  the 
unlawful act upon which the judgment was 
founded . 

( 5 )  I f  money or property o f  a 
corporat ion was paid or d is t r ibu ted  t o  a 
shareholder or other rec ip ient  contrary t o  
sect ion 32, 33, 34, 39, 40, 42, 119, 184 or 
234, the corporation, any d i rec to r  or 
shareholder o f  the corporation, or any person 
who was a c red i to r  o f  the corporat ion at  the 
time o f  the payment or d i s t r i b u t i o n ,  i s  
e n t i t l e d  t o  apply t o  a Court for  an order 
under subsection ( 6 ) .  

( 6 )  Upon an appl icat ion under 
subsection (51, the Court may, i f  i t  i s  
s a t i s f i e d  that i t  i s  equi table t o  do so, do 
any or a l l  o f  the fo l lowing:  

( a )  order a shareholder or other 
rec ip ien t  t o  restore t o  the 
corporat ion any money or property 
that was paid or d i s t r i bu ted  t o  him 
contrary to  sect ion 32, 33, 34, 39, 
40, 42, 119, 184 or 234; 

( b )  order the corporat ion t o  re tu rn  or 
issue shares t o  a person from whom 
the corporat ion has purchased, 
redeemed or otherwise acquired 
shares ; 

( c )  make any fur ther  order i t  th inks 
f i t .  

( 7 )  A d i rec to r  i s  not l i a b l e  under 
subsection ( 1 )  i f  he proves that he d i d  not 
know and could not reasonably have known that 
the share was issued for  a consideration less 
than the f a i r  equivalent o f  the money that 
the corporat ion would have received i f  the 
share had been issued fo r  money. 

( 8 )  A d i rec to r  i s  not l i a b l e  under 
subsection ( 3 ) ( d )  i f  he proves that he d i d  
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not  know and could not reasonably have known 
that  the f i n a n c i a l  assistance was given 
cont rary  t o  sect ion 42. 

( 9 )  An ac t ion  t o  enforce a l i a b i l i t y  
imposed by t h i s  sect ion may not be comnenced 
a f t e r  2 years from the date o f  the reso lu t i on  
author iz ing the ac t ion complained o f .  

NOTE:  L i a b i l i t y  o f  d i r e c t o r s  and o thers .  CBCA s .  113, 
var ied i n  subsections ( 4 )  and ( 5 ) .  Subsections ( 2 )  and ( 8 )  
are new. 

Comnen t  

1 .  S. 1 1 3 ( 1 )  and s .  113(3) would imposewhat amounts to  
absolute l i a b i l i t y  upon d i r e c t o r s  who take p a r t  i n  spec i f i ed  
acts which are cont rary  t o  the s t a t u t e ,  though s .  118(3) 
would r e l i e v e  from l i a b i l i t y  a d i r e c t o r  who acts upon 
proper ly  presented f i nanc ia l  statements, or  the repor t  o f  a 
member o f  a Profession. See the discussion at  pp. 69-70 o f  
our Report. 

2 .  Fairness reau i res  that  a l l  those who took t art i n  the 
wrongful ac f  share the l i a b l i t y  f o r  i t  as provided i n  s .  
113(4) .  

3. We have added s .  113(2) for  reasons which appear i n  our 
Report p .  70. 

4. Fairness a l so  requ i res  that  the bene f i c ia r ies  o f  a wrongful 
act be requ i red t o  refund the money pa id  t o  them as provided 
i n  s .  113(6 ) .  

5. CBCA s. 113(4) a l lows a d i r e c t o r  t o  apply fo r  an order that  
the rec ip ien t  pay o r  d e l i v e r  t o  the d i r e c t o r  the money 
property wrongfu l ly  received. CBCA s .  113(5) then empowers 
the cour t  t o  make the order i f  i t  i s  equ i tab le  t o  do so. S .  
113(6) o f  the d r a f t  Act would instead empower the court  t o  
make a dec la ra t ion  o f  l i a b i l i t y  and order payment o r  
de l i ve ry  t o  the corporat ion.  The i n t e n t i o n  i s  t o  g i ve  the 
corporat ion a d i r e c t  remedy against the r e c i p i e n t .  

6. S .  1 1 3 ( 6 ) ( b )  and s. 1 1 3 ( 6 ) ( c )  o f  t h e d r a f t  would confer 
add i t i ona l  powers upon the cour t  so that  i t  could make any 
necessary adjustments i n  the r i g h t s  o f  the p a r t i e s .  They 
fo l l ow  the s i m i l a r  provis ions i n  the CBCA but  s .  113(51(al 
would apply i n  favour o f  the corporat ion ra ther  than the 
d i r e c t o r .  

7 .  S .  113(7) and ( 8 )  would exonerate a p a r t i c i p a t i n g  but 
unknowing d i r e c t o r  i n  the case o f  a share issued fo r  
i n s u f f i c i e n t  non-cash considerat ion or  i n  the case o f  
f i n a n c i a l  assistance i n  contravent ion o f  s .  42. 

8. S .  113(9) would impose a r e l a t i v e l y  short  l i m i t a t i o n  per iod 
i n  the i n t e r e s t s  o f  s e t t i n g  matters t o  r e s t .  
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1 1 4 . ( 1 )  Directors o f  a corporat ion are 
j o i n t l y  and several ly l i a b l e  t o  employees o f  
the corporat ion for  a l l  debts not exceeding 6 
months wages payable t o  each employee for  
services performed for  the corporat ion whi le  
they are d i rec to rs  respect ively.  

( 2 )  Subsection ! 1 )  does not render a 
d i rec to r  l i a b l e  for  debts for  wages 

( a )  i f  he believes on reasonable 
grounds that the corporat ion can 
pay the debts as they become due, 
or 

( b )  i f  the debts are payable t o  
employees for services performed 
whi le the property o f  the 
corporat ion i s  under the cont ro l  of  
a rece iver ,  receiver-manager or 
1 iquidator . 

( 3 )  A d i rec to r  i s  not l i a b l e  under 
subsection ( 1 )  unless 

( a )  the corporation has been sued fo r  
the debt w i t h i n  6 months a f t e r  i t  
has become due and execution has 
been returned unsat is f ied i n  whole 
or i n  p a r t ,  

( b )  the corporation has comnenced 
l i qu i da t i on  and d isso lu t ion  
proceedings or has been dissolved 
and a c la im for the debt has been 
proved w i t h i n  6 months a f t e r  the 
ea r l i e r  of  the date of connencement 
o f  the l i qu ida t ion  and d isso lu t ion  
proceedings and the date o f  
d i sso lu t ion ,  or 

( c )  the corporation has made an 
assignment or a receiv ing order has 
been made agai ns t i t under the 
Bankruptcy Act (Canada) and a c la im 
fo r  the debt has been proved w i t h i n  
6 months a f t e r  the date o f  the 
assignment or rece iv ing order.  

( 4 )  No act ion may be brought against a 
d i rec to r  under t h i s  sect ion more than 2 years 
a f t e r  the date he ceased t o  be a d i r ec to r .  

( 5 )  I f  execution re fer red t o  i n  
subsection ( 3 )  ( a )  has issued, the amount 
recoverable from a d i rec to r  i s  the amount 
remaining unsat is f ied a f t e r  e,xecution. 

( 6 )  I f  a d i rec to r  pays a debt re fer red 
t o  i n  subsection ( 1 )  that i s  proved i n  
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l i qu i da t i on  and d isso lu t ion  or bankruptcy 
proceedings, he i s  e n t i t l e d  t o  any preference 
that the employee would have been e n t i t l e d  
t o ,  and i f  a judgment has been obtained, he 
i s  e n t i t l e d  t o  an assignment o f  the judgment. 

( 7 )  A d i rec to r  who has sa t i s f i ed  a 
c la im under t h i s  section i s  e n t i t l e d  t o  
con t r ibu t ion  from the other d i rec to rs  who 
were l i a b l e  for  the claim. 

NOTE:  Directors '  l i a b i l i t y  for  wages. CBCA s. 114 wi th  the 
addi t ion o f  subsection (2). 

Comment 

1 .  For a general discussion o f  the imposit ion upon d i rec to rs  o f  
l i a b i l i t y  fo r  wages see p.  70 of  our Report. 

2 .  A C A  s. 7 7  i s  as fo l lows: 

77. The d i rec to rs  o f  a company are 
j o i n t l y  and several ly l i a b l e  t o  the c le rks ,  
labourers, servants and apprentices thereof 
fo r  a l l  debts, not exceeding s i x  months' 
wages, due fo r  services performed fo r  the 
company dur ing the per iod while the said 
d i rec to rs  were act ing as such, but no 
d i r ec to r  i s  l i a b l e  to  an act ion therefor 
unless 

( a )  the company i s  sued therefor or a 
judgment i s  obtained against the 
company w i t h i n  one year a f t e r  the 
debt becomes due, 

( b )  an execution against the company i s  
returned unsat is f ied i n  whole or i n  
pa r t ,  and 

( c )  the d i rec to r  i s  sued therefor 
w i t h i n  one year from the time he 
ceased to  be such d i r ec to r ,  and the 
amount unsat is f ied on such 
execution i s  the amount that may be 
recovered w i t h  costs from the 
d i rec to rs .  

CBCA s .  114 i s  more modern i n  wording and more comprehensive 
i n  that i t  covers subrogation o f  the employee's c la im and 
con t r ibu t ion  o f  other d i rec to rs ,  and the d r a f t  Act general ly 
fo l lows i t .  I t  was suggested t o  us that s .  1 1 4  should 
protect  on ly  the classes re fer red t o  i n  A C A  s .  77, which 
appear narrower than the "employees" who would be protected 
by s .  114, and that i t  should not ,  e . g . ,  al low the p r inc ipa l  
d i rec to r  and o f f i c e r  o f  a corporat ion t o  c la im back wages 
from the others.  We have however ca r r ied  forward the CBCA 
language fo r  the sake o f  un i formi ty  and because we th ink 
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that s.  1 1 4 ( 2 )  w i l l  protect directors from claims such as 
those mentioned. 

3 .  CBCA s .  118(4) provides that a director i s  not l iab le  under 
s. 114 i f  he re l i es  i n  good f a i t h  upon f inancial  statements 
which an o f f i ce r  or auditor says are correct.  One of our 
consultants had d i f f i c u l t y  i n  in terpret ing that provision, 
and we think h i s  point i s  well taken: must the statements 
show that the wages have been paid? or i s  i t  enough that 
they indicate that the corporation i s  solvent? and what i f  
the statements are some months o ld? Upon re f lec t ion ,  we 
think that the proper balance would be struck by a provision 
exonerating a director who believes on reasonable grounds 
that the corporation can pay the wages as they f a l l  due, and 
s. 1 1 4 ( 2 1  ( a )  would so provide. A d irector who connives at 
keeping employees working when their  wages are i n  jeopardy 
or who i s  not v ig i l an t  for their  protect ion would be l i ab le ,  
but an innocent director who re l ies  on information that 
directors normally r e l y  on would not. 

4 .  I t d o e s n o t  seemfair  t o h o l d t h e d i r e c t o r s r e s p o n s i b l e i f  
the management of the corporation's business i s  taken out of  
their  hands. S .  114(2) (b)  would accordingly re l ieve them 
from l i a b i l i t y  i n  such a case. 

1 1 5 . ( 1 )  A d irector or o f f i ce r  of a 
corporation who 

( a )  i s  a party to a material contract 
or proposed material contract wi th 
the corporation, or 

( b )  i s  a director or an o f f i ce r  of  or 
has a material interest i n  any 
person who i s  a party t o  a material 
contract or proposed material 
contract with the corporation, 

shal l  disclose i n  w r i t i ng  to  the corporation 
or request to have entered i n  the minutes of 
meetings o f  directors the nature and extent 
of h is  in terest .  

( 2 )  The disclosure required by 
subsection ( 1  1 shal l  be made, i n  the case of 
a d i rec tor ,  

( a )  at the meeting at which a proposed 
contract i s  f i r s t  considered, 

( b )  i f  the director was not interested 
i n  a proposed contract at the time 
of  the meeting referred t o  i n  
clause ( a ) ,  at the f i r s t  meeting 
after he becomes so interested, 

( c )  i f  the director becomes interested 
af ter  a contract i s  made, at the 
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f i r s t  meeting a f t e r  he becomes so 
in terested,  or 

i d )  i f  a person who i s  interested i n  a 
contract  l a te r  becomes a d i r ec to r ,  
a t  the f i r s t  meeting a f t e r  he 
becomes a d i r ec to r .  

( 3 )  The disclosure required by 
subsection ( 1 )  sha l l  be made, i n  the case of  
an o f f i c e r  who i s  not a d i r ec to r ,  

( a )  fo r thw i th  a f te r  he becomes aware 
that the contract or  proposed 
contract  i s  t o  be considered or has 
been considered at  a meeting o f  
d i r ec to r s ,  

( b )  i f  the o f f i c e r  becomes interested 
a f t e r  a contract i s  made, fo r thw i th  
a f t e r  he becomes so interested, or 

( c )  i f  a person who i s  interested i n  a 
contract la ter  becomes an o f f i c e r ,  
fo r thw i th  a f te r  he becomes an 
o f f i c e r  . 

( 4 )  I f  a mater ia l  contract  or proposed 
mater ia l  contract  i s  one that ,  i n  the 
ordinary course o f  the corporat ion's 
business, would not require approval by the 
d i rec to rs  or shareholders, a d i rec to r  or 
o f f i c e r  sha l l  d isclose i n  w r i t i n g  t o  the 
corporat ion or request to  have entered i n  the 
minutes o f  meetings of  d i rec to rs  the nature 
and extent o f  h i s  in terest  fo r thw i th  a f t e r  
the d i rec to r  or o f f i oe r  becomes aware o f  the 
contract  or proposed cont ract .  

( 5 )  A d i rec to r  re fer red t o  i n  
subsection ( 1 )  sha l l  not vote on any 
reso lu t ion  t o  approve the contract  unless the 
contract  i s  

( a )  an arrangement by way o f  secur i ty  
for  money lent  t o  or ob l igat ions 
undertaken by him or by a body 
corporate i n  which he has an 
in te res t  for  the benef i t  o f  the 
corporat ion or an a f f i l i a t e ,  

( b )  one r e l a t i n g  p r ima r i l y  t o  h i s  
remuneration as a d i r ec to r ,  
o f f i c e r ,  employee or agent o f  the 
corporat ion or an a f f i l i a t e ,  

( c )  one for  indemnity or insurance 
under section 119,  o r  

( d l  one w i t h  an a f f i l i a t e  



(6) For the purpose o f  t h i s  sect ion,  a 
general not ice t o  the d i rec to rs  by a d i rec to r  
or  o f f i c e r  i s  a su f f i c i en t  d isclosure o f  
i n te res t  i n  r e l a t i o n  t o  any contract made 
between the corporation and a person i n  which 
the d i rec to r  has a mater ia l  i n te res t  or o f  
which he i s  a d i rec to r  o f  o f f i c e r  i f  

( a )  the not ice declares he i s  a 
d i rec to r  or o f f i c e r  of  or has a 
mater ia l  in terest  i n  a person and 
i s  t o  be regarded as in terested i n  
any contract  made or t o  be made by 
the corporation w i t h  that person, 
and states the nature and extent o f  
h i s  i n t e res t ,  

( b )  a t  the time disclosure would 
otherwise be required under 
subsection (21, ( 3 )  or (41, as the 
case may be, the extent o f  h i s  
in te res t  i n  that  person i s  not 
greater than that stated i n  the 
no t i ce ,  and 

( c )  the not ice has been given w i t h i n  
the 12 - month per iod imnediately 
preceding the time a t  which 
disclosure would otherwise be 
required under subsection (21, ( 3 )  
or (41, as the case may be. 

( 7 )  I f  a mater ia l  contract  i s  made 
between a corporation and one or more o f  i t s  
d i rec to rs  or o f f i c e r s ,  or between a 
corporat ion and another person o f  which a 
d i rec to r  or o f f i c e r  o f  the corporat ion i s  a 
d i rec to r  or o f f i c e r  or i n  which he has a 
mater ia l  i n t e res t ,  

( a )  the contract i s  nei ther vo id  nor 
voidable by reason on ly  o f  that  
re la t ionsh ip ,  or by reason on ly  
that a d i rec to r  w i th  an in te res t  i n  
the contract  i s  present a t  or i s  
counted t o  determine the presence 
o f  a quorum at a meeting of  
d i rec to rs  or comnittee o f  d i rec to rs  
that authorized the cont ract ,  and 

( b )  a d i rec to r  or o f f i c e r  or former 
d i rec to r  or o f f i c e r  o f  the 
corporat ion t o  whom a p r o f i t  
accrues as a r esu l t  o f  the making 
o f  the contract  i s  not l i a b l e  t o  
account t o  the corporat ion fo r  that 
p r o f i t  by reason on ly  o f  holding 
o f f i c e  as a d i rec to r  or o f f i c e r ,  

i f  the d i rec to r  or o f f i c e r  disclosed h i s  
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in te res t  i n  accordance w i th  subsection (21,  
( 3 1 ,  ( 4 )  or  (61,  as the case may be, and the 
contract was approved by the d i rec to rs  or the 
shareholders and i t  was reasonable and f a i r  
t o  the corporat ion a t  the time i t  was 
approved. 

( 8 1  I f  a d i rec to r  or o f f i c e r  o f  a 
corporat ion f a i l s  t o  disclose h i s  in te res t  i n  
a mater ia l  contract  i n  accordance w i th  t h i s  
sect ion,  the Court may, upon the appl icat ion 
o f  the corporat ion or a shareholder of  the 
corporat ion,  set aside the contract on such 
terms as i t  th inks f i t .  

i 9 )  This sect ion i s  subject t o  any 
unanimous shareholder agreement. 

N O T E :  Disclosure by d i rec to rs  and o f f i c e r s  i n  r e l a t i o n  t o  
contracts.  CBCA s.  115 w i th  the addi t ion o f  subsection ( 9 )  
and w i t h  var ia t ions i n  subsections ( 6 )  and ( 7 ) .  

1 .  The courts have held that " the t r us tee - l i ke  pos i t i on  of  
d i rec to rs  v i t i a t e d  any contract which the board entered i n t o  
on behalf o f  the company w i th  one o f  t he i r  number," and 
extended the p r i n c i p l e  to  contracts i n  which d i rec to rs  "are 
i n  any way in terested,  whether because they benef i t  
personally however i n d i r e c t l y ,  or  because they are subject 
t o  a c o n f l i c t i n g  du t y . "  " I n  general the contract  w i l l  be 
voidable a t  the instance of  the company, and any p r o f i t s  
made by the d i rec to rs  personally w i l l  be recoverable by the 
company." (Gower, p .  526, 527).  

2. S .  115 i s  intended t o  avoid the r igours  o f  the p r i nc i p l e ,  
but on ly  on condi t ion that the interested d i rec to r  makes 
appropriate disclosure and takes no par t  i n  the 
corporat ion 's  decis ion t o  enter i n t o  i t .  The fo l lowing 
condi t ions would have t o  be s a t i s f i e d :  

( a )  d isclosure must be made i f  the contract i s  "mater ia l . "  
[ s .  115 (1 ) (a1 ) .  

( b )  d isclosure must be made i f  the d i rec to r  i s  a par ty  or 
has a "mater ia l "  in terest  i n  the par ty  ( s .  115 (1 ) (a )  
and 115 (11 (b ) ) .  

( c J  the disclosure must be i n  w r i t i n g  or requested t o  be 
put i n  the minutes ( s .  115( 1 )  ) .  

( d l  the nature and extent o f  the in te res t  must be disclosed 
( s .  1 1 5 i 1 ) ~ .  

( e )  the disclosure must be made at  the meeting o f  d i rec to rs  
at which a proposed contract i s  considered or at the 
f i r s t  meeting a f t e r  he becomes interested or becomes a 
d i r e c t o r ;  or  i f  the contract does not requi re  approval 
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the disclosure must be made fo r thw i th  a f t e r  the 
d i rec to r  becomes aware o f  the contract  or proposed 
contract  ( s .  115(2) and ( 4 ) ) .  

( f )  except i n  the l im i ted  cases mentioned i n  s.  115(5) the 
d i rec to r  must not vote on the cont ract .  

3 .  One of our lawyer consultants suggested that CBCA s .  
115(5) ( a )  i s  unduly r e s t r i c t i v e  i n  that  i t  permits a 
d i rector  t o  vote upon a reso lu t ion g iv ing  secur i ty  for  
ob l igat ions undertaken by him on behalf o f  the corporat ion,  
but not for  an ob l iga t ion  undertaken by a body corporate i n  
which he has an in te res t .  Seeing no reason i n  po l i c y  for  
the d i s t i n c t i o n ,  we have expanded section 115(51 ( a )  o f  the 
d ra f t  Act t o  include the case i n  which money i s  lent  t o  or 
an ob l iga t ion  undertaken by a body corporate i n  which the 
d i rec to r  has an in te res t .  

4. The e f fec t  of s .  115(7) and 115(8) would be t o  ensure that a 
contract would be v a l i d  i f  d isclosure i s  proper ly  made and 
i f i t  was reasonable and f a i r  t o  the corporat ion at  the time 
i t  was made, but that the court could otherwise set i t  
aside. The sect ion does not deal d i r e c t l y  w i t h  the 
d i r ec to r ' s  l i a b i l i t y  t o  account for' p r o f i t s  but must have 
the e f f ec t  o f  ext inguishing i t .  

5. CBCA s .  115(6) permits a general not ice that the d i rec to r  
" i s  a d i rec to r  or o f f i c e r  o f  or has a mater ia l  i n te res t  i n  a 
person and i s  t o  be regarded as interested i n  any contract  
made w i t h  that  person." (We note paren the t i ca l l y  that s. 
115(6) o f  the d r a f t  Act says " .  . contract  made or t o  be 
made . . . "  1 .  S .  115(6) o f  the d r a f t  Act would go further 
by requ i r ing  the same degree o f  s p e c i f i c i t y  about the 
in terest  as i s  required by s .  115( I ) ,  and by g iv ing  the 
not ice currency for  on ly  12 months. The in ten t ion  i s  t o  
ensure that a d i rec to r  who wishes t o  take advantage of the 
general no t i ce  prov is ion must g ive s u f f i c i e n t  information 
and cannot r e l y  upon i t  a f te r  i t  i s  l i k e l y  t o  have been 
forgotten. We do not th ink  that the addi t iona l  requirements 
are onerous. 

6. Allowing the d i rec to r  t o  be included i n  the quorum under s .  
115(7) i s  a po l i c y  decision, and the subsection fol lows the 
CBCA p rov is ion  fo r  the sake o f  un i fo rm i ty .  

7 .  The requirements for  d isclosure by o f f i c e r s  under s .  115 are 
much the same as the requirements for d isclosure by 
d i rec to rs ,  w i th  necessary changes. 

8. S .  115(9) would al low a c lose ly  held corporat ion t o  re lax 
the disclosure requirements by unanimous shareholder 
agreement. I t  has no counterpart i n  the C B C A .  

116. Subject t o  the a r t i c l e s ,  the 
by-laws or any unanimous shareholder 
agreement, 

( a )  the d i rec to rs  may designate the 
o f f i ces  of the corporat ion,  appoint 
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as o f f i c e r s  ind iv idua ls  o f  f u l l  
capaci ty,  speci fy t he i r  dut ies and 
delegate t o  them powers t o  manage 
the business and a f f a i r s  o f  the 
corporat ion,  except powers t o  do 
anything re fer red t o  i n  sect ion 
1 10 (3 ) ,  

( b i  a d i rec to r  may be appointed t o  any 
o f f i c e  o f  the corporat ion,  and 

( c )  2 or  more o f f i ces  o f  the 
corporat ion may be held by the same person. 

NOTE: O f f i ce rs .  CBCA s. 116. 

Comnen t 

1 .  The prov is ions of  the Alberta Companies Act have been 
described (Selected topics i n  Canadian Company Law Reform, 
Iaccobucci, e t  a l .  p .  313) as fo l lows: 

The Alberta Companies Act does not requi re  the 
appointment o f  o f f i ce r s  nor does i t  def ine the word 
" o f f i c e r " .  There are, however, references t o  o f f i c e r s  
throughout the Act. A company may provide i n  i t s  
a r t i c l e s  for  the appointment o f  o f f i c e r s ,  and i n  the 
absence o f  any other prov is ion,  a r t i c l e  56 o f  Table A 
w i l l  apply t o  authorize the d i rec to rs  t o  appoint one or 
more o f  the i r  body t o  the o f f i c e  o f  managing d i rec to r  
or manager or any other o f f i c e  for  such term and at 
such remuneration as they may th ink f i t .  A r t i c l e  56 
fur ther  provides that the appointment o f  such an 
o f f i c e r  i s  subject t o  determination a t  the pleasure o f  
the d i rec to rs .  The dut ies and sa lar ies  o f  o f f i c e r s  
could also be set out i n  the a r t i c l e s ,  but the a r t i c l e s  
i n  Table A do not expressly govern these matters. 
A r t i c l e  72 provides that the president o f  the company 
serves as chairman o f  the board o f  d i rec to rs  and 
a r t i c l e  60 re fe rs  t o  the president,  the chairman o f  the 
board o f  d i rec to rs ,  the secretary and the treasurer,  
but the dut ies  o f  such o f f i c e r s  are not speci f ied.  

2 .  The CBCA prov is ion i s  recomnended as i t  gives the d i rec to rs  
f l e x i b i l i t y  t o  determine the business organizat ion o f  the 
corporat ion whi le r e s t r i c t i n g  them only  from delegating 
matters t o  o f f i c e r s  which they cannot delegate t o  a managing 
d i rec to r  or comnittee o f  d i rec to rs .  The provis ions o f  CBCA 
s .  116 are also subject t o  the a r t i c l e s ,  by-laws or any 
unanimous shareholder agreement, so i n  e f fec t  the sect ion 
would do no more than put i n t o  the Act what under present 
Alberta law would be i n  the a r t i c l e s .  I t  does, however, 
make i t  c lear that a d i rector  can be an o f f i c e r  - -  t h i s  
seems t o  be the case now under a r t i c l e  56 o f  Table A - -  and 
that two or more o f f i c e s  may be he ld  by the same person. 
The l a t t e r  i s  not deal t  w i th  i n  the Alberta Companies Act or 
Table A .  Other j u r i sd i c t i ons  have proh ib i ted holding of  the 
o f f i c e s  o f  president and secretary by the same person. 



172 Sec. 116, 1 1 7  

According t o  the Comnentary t o  the Draft  Canada Act: 

"This prov is ion appears o r i g i n a l l y  t o  have 
been designed t o  ensure that where, for  
example, the by-laws required some act t o  be 
done on behalf of  the corporat ion by the 
president and secretary, i t  should no t ,  as a  
precaution, be done by the same person act ing 
i n  both capac i t ies .  There i s  no reason why, 
i f  shareholders choose t o  s imp l i f y  the i r  
operations, they should not be f ree t o  
minimize fo rma l i t i es ,  and paragraph ( c )  
permits t h i s . "  

3 .  See the discussion at  p .  7 1  o f  our Report 

1 1 7 . ( 1 )  Every d i rector  and o f f i c e r  o f  a  
corporat ion i n  exercis ing h i s  powers and 
discharging h i s  dut ies  sha l l  

( a )  act honestly and i n  good f a i t h  w i th  
a  view t o  the best in terests  of the 
corporat ion,  and 

( b )  exercise the care, d i l i gence  and 
s k i l l  that a  reasonably prudent 
person would exercise i n  comparable 
circumstances. 

(21 Every d i rec to r  and o f f i c e r  o f  a  
corporat ion sha l l  comply w i th  t h i s  Act, the 
regulat ions,  a r t i c l e s ,  by-laws and any 
unanimous shareholder agreement. 

( 3 )  Subject t o  sect ion 140(7),  no 
prov is ion i n  a  cont ract ,  the a r t i c l e s ,  the 
by-laws or a  reso lu t ion re l ieves a d i rec to r  
o r  o f f i c e r  from the duty to  act i n  accordance 
w i th  t h i s  Act or the regulat ions or re l ieves 
him from l i a b i l i t y  for  a  breach o f  that duty. 

( 4 )  I n  determining whether a  par t i cu la r  
t ransact ion or course o f  ac t ion i s  i n  the 
best in terests  o f  the corporat ion,  a 
d i r ec to r ,  i f  he i s  elected o r  appointed by 
the holders o f  a  c lass o r  series o f  shares or 
by employees or c red i to rs  or a  c lass of 
employees or c red i to rs ,  may g ive special ,  but 
not exclusive,  consideration t o  the in terests  
of  those who elected or appointed him. 

NOTE: Duty o f  care o f  d i rec to rs  and o f f i c e r s .  CECA s .  117 
w i th  the addi t ion o f  subsection ( 4 1 .  



1 .  See the discussion at pp. 65-67 of  our Report. 

2 .  S .  1 1 7 ( l ) ( a )  i s  an attempt t o  set out the ex is t ing  conmn 
law r e l a t i n g  t o  a d i r ec to r ' s  duty o f  honesty and good f a i t h .  

3 .  S .  1 1 7 ( l ) ( b )  would ra ise the conrnon law standard of  care, 
d i l igence and s k i l l ,  which we think i s  too low. Much of i t s  
e f fec t  ( l i k e  the e f fec t  o f  the comnon law r u l e )  w i l l  depend 
upon i t s  appl icat ion by the courts,  case by case. 

4 .  I n  the absence o f  s.  117(4),  a d i rector  elected by a special 
class would be under prec ise ly  the same obl igat ions t o  the 
corporation as a d i rec to r  elected by the vot ing 
shareholders, and the purpose of  al lowing the special 
e lect ion would be defeated. The subsection would leave the 
d i rector  under an ob l iga t ion  to  the corporation but would 
al low him to  take i n t o  consideration the in terests  o f  the 
class which elected him. The wording i s  based upon a 
proposed prov is ion i n  Gower's d ra f t  Ghana Code, though the 
appl icat ion i s  d i f f e r e n t .  

118.(1) A d i rector  who i s  present at  a 
meeting of  d i rec to rs  or convnittee of  
d i rec to rs  i s  deemed to  have consented t o  any 
reso lut ion passed or act ion taken at the 
meeting unless 

( a )  he requests that h i s  abstension or 
dissent be or h i s  abstension or 
dissent i s  entered i n  the minutes 
of  the meeting, 

( b )  he sends h i s  w r i t t en  dissent t o  the 
secretary of the meeting before the 
meeting i s  adjourned, 

i c i  he sends h i s  dissent by registered 
m a i l  or de l ivers  i t  t o  the 
registered o f f i c e  of  the 
corporation invnediately a f t e r  the 
meeting i s  adjourned, or 

( d l  he otherwise proves that he d i d  not 
consent t o  the resolu t ion or 
act ion.  

( 2 )  A d i rector  who votes for or 
consents t o  a reso lu t ion or act ion i s  not 
e n t i t l e d  t o  dissent under subsection ( I ) .  

( 3 )  A d i rector  i s  not l i ab le  under 
sect ion 113, or 117 i f  he r e l i e s  i n  good 
f a i t h  upon 

( a )  f i nanc ia l  statements of the 
corporation represented t o  him by 
an o f f i c e r  of  the corporation or i n  
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a w r i t t en  report  o f  the auditor o f  
the corporation f a i r l y  t o  r e f l e c t  
the f inanc ia l  condi t ion of  the 
corporation, or 

( b )  an opinion or report of  a lawyer, 
accountant, engineer, appraiser or 
other person whose profession lends 
c r e d i b i l i t y  t o  a statement made by 
him. 

NOTE: Dissent by d i r ec to r .  CBCA s.  118, w i th  the omission 
o f  subsection ( 3 )  and omission of reference i n  subsection 
( 3 )  t o  sect ion 114. 

Comnen t 

1 .  I f  a d i rec to r  attends a meeting, the burden should be upon 
him to  demonstrate that he d i d  not take an a f f i rmat i ve  par t  
i n  the vote. This he could do by the spec i f i c  means set out 
i n  s.  1 1 8 ( l ) ( a ) ,  ( b )  and ( c ) .  We have inserted s. 1 1 8 ( l ) ( d )  
t o  ensure that he could also do so'by other evidence. 

2 .  We have omitted CBCA s.  118(31 under which a d i rec to r  who i s  
not present at  a meeting of  d i rectors  and does not object 
w i th in  7 days i s  deemed t o  have consented t o  resolut ions 
passed at  the meeting. Our reasons fo r  the omission are set 
out i n  our Report at  p .  6 7 ,  but may be sumnarized by saying 
that i t  appears t o  impose upon d i rectors  a duty t o  decide 
without benef i t  of  the meeting whether the business was 
r i g h t l y  done; that i t  imposes l i a b i l i t y  without f a u l t  and t o  
no purpose; and that a d i rector  could, and might, avoid the 
l i a b i l i t y  by the f i l i n g  o f  blanket object ions. 

3.  I t  i s  necessary that a d i rector  be able t o  r e l y  upon reports 
presented t o  him. S .  118(3) would exonerate him from the 
apparently absolute obl igat ions imposed by s .  113, i f  he 
r e l i e s  i n  good f a i t h  upon f inanc ia l  statements and reports.  

119.11) Except i n  respect o f  an act ion 
by or  on behalf o f  the corporation or body 
corporate t o  procure a judgment i n  i t s  
favour, a corporation may indemnify a 
d i rec to r  or o f f i c e r  of  the corporation, a 
former d i rec to r  or o f f i c e r  o f  the corporation 
or a person who acts or acted at the 
corporat ion's request as a d i rector  or 
o f f i c e r  o f  a body corporate o f  which the 
corporat ion i s  or was a shareholder or 
c red i t o r ,  and h i s  he i rs  and legal 
representatives, against a l l  costs, charges 
and expenses, including an amount paid t o  
s e t t l e  an act ion or sa t i s f y  a judgment, 
reasonably incurred by him i n  respect o f  any 
c i v i l ,  cr iminal  or administrat ive act ion or 
proceeding to  which he i s  made a par ty  by 
reason o f  being or having been a d i rec to r  or 
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officer of that corporation or body 
corporate, if 

(a) he acted honestly and in good faith 
with a view to the best interests 
of the corporation, and 

(b) in the case of a criminal or 
administrative action or proceeding 
that is enforced by a monetary 
penalty, he had reasonable grounds 
for believing that his conduct was 
lawful. 

(2) A corporation may with the approval 
of the Court indemnify a person referred to 
in subsection ( 1 )  in respect of an action by 
or on behalf of the corporation or body 
corporate to procure a judgment in its 
favour, to which he is made a party by reason 
of being or having been a director or an 
officer of the corporation or body corporate, 
against all costs, charges and expenses 
reasonably incurred by him in connection with 
the action if he fulfils the conditions set 
out in subsections (l)(a) and (b). 

( 3 )  Notwithstanding anything in this 
section, a person referred to in subsection 
( 1 )  is entitled to indemnity from the 
corporation in respect of all costs, charges 
and expenses reasonably incurred by him in 
connection with the defence of any civil, 
criminal or administrative action or 
proceeding to which he is made a party by 
reason of being or having been a director or 
officer of the corporation or body corporate, 
if the person seeking indemnity 

(a) was substantially successful on the 
merits in his defence of the action 
or proceeding, 

(b) fulfills the conditions set out in 
subsection (l)(a) and (b), and 

(c) is fairly and reasonably entitled 
to indemnity. 

( 4 )  A corporation may purchase and 
maintain insurance for the benefit of any 
person referred to in subsection i l l  against 
any iiability incurred by him 

(a) in his capacity as a director or 
officer of the corporation, except 
where the liability relates to his 
failure to act honestly and in good 
faith with a view to the best 
interests of the corporation, or 
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( b )  i n  h i s  capacity as a d i rec to r  or 
o f f i c e r  o f  another body corporate 
i f  he acts or acted i n  that 
capacity at  the corporat ion's 
request, except where the l i a b i l i t y  
re la tes t o  h i s  f a i l u r e  t o  act 
honestly and i n  good f a i t h  w i th  a 
view t o  the best in terests  of  the 
body corporate. 

(51 A corporation or a person re fer red 
t o  i n  subsection ( 1 )  may apply t o  the Court 
for  an order approving an indemnity under 
t h i s  sect ion and the Court may so order and 
make any fur ther  order i t  thinks f i t .  

( 6 )  An applicant under subsection 15) 
s h a l l ,  i n  a case invo lv ing a d i s t r i b u t i n g  
corporat ion g ive the Director no t i ce  o f  the 
appl icat ion and the Director i s  e n t i t l e d  to  
appear and be heard i n  person or by counsel 

( 7 1  Upon an appl icat ion under 
subsection (51, the Court may order not ice to  
be given t o  any interested person and that 
person i s  e n t i t l e d  t o  appear and be heard i n  
per son or by counsel . 

N O T E :  Indemnif ication by corporat ion.  CBCA s.  119 w i th  the 
addi t ion o f  clause ( c )  i n  subsection ( 3 )  and w i th  var ia t ions 
i n  subsection ( 6 1 .  

Cornrnen t 

1 .  See the sumary o f  s .  119 at  pp. 7 0 - 7 1  o f  our Report. 

2. The subject o f  indemnif ication i s  a d i f f i c u l t  and i n t r i c a t e  
one. The CBCA provis ions appear to  provide a reasonable 
so lu t ion and have been general ly fol lowed by the 
Saskatchewan and Manitoba l eg i s l a t i on .  We have, however, 
varied s.  119(31 so that i t  would al low a court  t o  refuse 
indemnity i f  the claimant i s  not f a i r l y  and reasonably 
e n t i t l e d  t o  i t .  

120.( 1 )  Subject t o  the a r t i c l e s ,  the 
by-laws or any unanimous shareholder 
agreement, the d i rec to rs  of  a corporat ion may 
f i x  the remuneration o f  the d i r ec to r s .  
o f f i c e r s  and employees o f  the corporat ion.  

12) Disclosure o f  the aggregate 
remuneration o f  d i rec to rs ,  the aggregate 
remuneration of  o f f i c e r s ,  and the aggregate 
remuneration o f  employees sha l l  be made as 
prescribed. 



Sec. 120 177  

NOTE: Remuneration. CECA s .  120, w i t h  the a d d i t i o n  o f  
subsect ion ( 2 ) .  

1 .  The reasons f o r  a l l o w i n g  the d i r e c t o r s  t o  f i x  t h e i r  own 
renumerat ion and f o r  the  a d d i t i o n  o f  s .  120(2)  appear a t  pp. 
68-69 o f  our Report.  

2 .  The r e g u l a t i o n s  should p rov ide  f o r  d i s c l o s u r e  o f  the 
aggregate remunerat ion o f  d i r e c t o r s  as d i r e c t o r s ,  the  
aggregate remunerat ion o f  senior  o f f i c e r s ,  and the aggregate 
remunerat ion o f  a c e r t a i n  number, ( 5  has been suggested) ,  o f  
the  most h i g h l y  p a i d  employees o f  the  co rpo ra t i on .  The 
d i s c l o s u r e  might  be made i n  the f i n a n c i a l  statements o r  
o therw ise .  
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P A R T  10 

I N S I D E R  T R A D I N G  

121. I n  t h i s  Part ,  

( a )  "corporat ion" does not include a 
d i s t r i b u t i n g  corporat ion;  

( b )  " i ns i de r "  means, w i t h  respect t o  a 
corporation, 

( i )  the corporation i n  respect o f  
the purchase or other 
acquis i t ion by i t  o f  shares 
issued by i t  or any o f  i t s  
a f f i l i a t e s ,  

i i i )  a d i rec to r  or o f f i c e r  o f  the 
corporation, 

i i i i )  a person who, w i t h  respect t o  
at least 10% o f  the vot ing 
r i gh t s  attached t o  the vot ing 
shares o f  the corporat ion,  

( A )  bene f i c i a l l y  owns, 
d i r e c t l y  or i n d i r e c t l y ,  
vot ing shares car ry ing 
those vot ing r i g h t s ,  

( B )  exercises cont ro l  or 
d i r ec t i on  over those 
vot ing r i g h t s ,  or 

( C )  bene f i c i a l l y  owns, 
d i r e c t l y  or i n d i r e c t l y ,  
vot ing shares car ry ing 
some o f  those vot ing 
r i g h t s  and exercises 
cont ro l  or  d i r ec t i on  over 
the remainder o f  those 
vot ing r i g h t s ,  

( i v )  a person employed by the 
corporation or retained by i t  
on a professional or 
consul t ing basis,  

( v )  an a f f i l i a t e  o f  the 
corporat ion,  or  

( v i )  a person who receives spec i f i c  
conf ident ia l  information from 
a person described i n  t h i s  
clause or i n  sect ion 123, 
including a person described 
i n  t h i s  subclause, and who has 
knowledge that the person 
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giving the information is a 
person described in this 
clause or in section 123, 
including a person described 
in this subclause. 

(c) "voting share" means an issued and 
outstanding share carrying voting 
rights under all circumstances or 
under any circumstances that have 
occurred and are continuing. 

N O T E :  Definitions for Part. CBCA s .  121(1), 125(1). 

122. For the purposes of this Part, 

ial a director or an officer of a body 
corporate that is an insider of a 
corporation is deemed to be an 
insider of the corporation, 

(bl a director or an officer of a body 
corporate that is a subsidiary is 
deemed to be an insider of its 
holding corporation, 

(c) a person is deemed to own 
beneficially shares beneficially 
owned by a body corporate 
controlled by him directly or 
indirectly, and 

!d) a body corporate is deemed to own 
beneficially shares beneficially 
owned by its affiliates. 

N O T E :  Deemed insiders. CBCA s. 121(2)(a) to (dl. 

123. For the purposes of this Part, 

!a) if a body corporate becomes an 
insider of a corporation, or enters 
into a business combination with a 
corporation, a director or officer 
of the body corporate is deemed to 
have been an insider of the 
corporation for the previous 6 
months or for any shorter period 
during which he was a director or 
officer of the body corporate, and 

(b) if a corporation becomes an insider 
of a body corporate, or enters into 
a business combination with a body 
corporate, a director or an officer 
of the body corporate is deemed to 
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have been an insider of the 
corporation for the previous 6 
months or for any shorter period 
during which he was a director or 
officer of the body corporate. 

NOTE:  Deemed insiders. CBCA s. 121(3). 

124. In section 123, "business 
combination" means an acquisition of all or 
substantially all the property of one body 
corporate by another or an amalgamation of 
two or more bodies corporate. 

NOTE:  "Business combination" defined. CBCA s. 121(4). 

125.(1) An insider who sells to or buys 
from a shareholder of the corporation or any 
of its affiliates a security of the 
corporation or any of its affiliates and in 
connection with such sale or purchase makes 
use of any specific confidential information 
for his own benefit or advantage that, if 
generally known, might reasonably be expected 
to affect materially the value of the 
secur i t y 

( a) is liable to compensate any person 
for any direct loss suffered by 
that person as a result of the 
transaction, unless the information 
was known or in the exercise of 
reasonable diligence should have 
been known to that person at the 
time of the transaction, and 

( b )  is accountable to the corporation 
for any direct benefit or advantage 
received or receivable by the 
insider as a result of the 
transact ion. 

( 2 )  An action to enforce a right 
created by this section may be comnenced only 
within 2 years after the date of completion 
of the transaction that gave rise to the 
cause of action. 

N O T E :  Civil liability of insiders. CBCA ss. 121(2) and 
125 varied. 

Comnen t 

1. See the discussion under the heading of Civil Liability for 
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Insider Information at p.  1 1 7  o f  our Report. 

2. S .  125 does not deal w i th  the repor t ing requirements of  
insiders o f  d i s t r i b u t i n g  corporations. That i s  a subject 
which should be l e f t  t o  the Secur i t ies Act. 

3 .  S .  121(bl would def ine " i n s i d e r " .  The d e f i n i t i o n  i s  less 
elaborate than the d e f i n i t i o n  o f  an insider fo r  report ing 
purposes i n  CECA s .  121, but i t  i s  on ly  var ied s l i g h t l y  from 
CBCA s .  125. I t  would include the corporat ion i t s e l f  (which 
might withhold con f iden t ia l  information from a shareholder 
when buying out h i s  i n t e r e s t ) ,  d i rec to rs ,  o f f i c e r s ,  
substant ia l  shareholders, employees and professional 
advisors and a f f i l i a t e s .  We th ink that s.  1 2 l ( b ) ( v i ) ,  which 
would cover a person who knowingly receives spec i f i c  
con f iden t ia l  information from an ins ider ,  would g ive the 
sect ion a scope which i s  wide enough t o  catch any abuse of 
con f iden t ia l  information a r i s ing  from cont ro l  or management 
i n  a non-d is t r ibu t ing  corporation. 

4 .  We have adopted s.  123 from CBCA s .  125. Under s .  123(ai ,  
i f  a body corporate becomes an insider o f  a corporation or 
enters i n t o  a business combination w i th  a corporat ion,  a 
direc.tor or o f f i c e r  o f  the body corporate would be deemed t o  
have been an insider o f  the corporation for  the previous s i x  
months or such shorter per iod as he was a d i rec to r  of  
o f f i c e r  o f  the body corporate. S .  123(b) would apply the 
same r u l e  i f  a corporat ion becomes an insider of a body 
corporate. S.  124 would def ine a business combination as 
meaning an acquis i t ion o f  a l l  or subs tan t ia l l y  a l l  of  the 
property o f  one body corporate by another or an amalgamation 
of  two or more bodies corporate. The d e f i n i t i o n  i s  the same 
as that i n  CBCA s.  125(4i .  

5 .  S .  125(1) i s  the substantive prov is ion which would impose 
l i a b i i t y  upon an insider o f  non-d is t r ibu t ing  corporations. 
Note that the l i a b i l i t y  would apply on ly  i f  the transaction 
involves a shareholder of  the corporation or o f  an 
a f f i l i a t e .  S .  125(1) diverges i n  that respect from the CBCA 
and the other p rov inc ia l  Acts. 

6 .  S .  125(1) would not impose l i a b i l i t y o n  the insider i f  the 
other par ty  knew or  i n  the exercise o f  reasonable d i l igence 
should have known the information. 

7 .  Under s .  125(2 ) ,  the 2-year l i m i t a t i o n  per iod would run from 
the completion o f  the transaction. That i s  a departure from 
CBCA s .  1 2 5 ( 6 ) ( a ) ,  under which the per iod would run only 
from discovery o f  the fac ts ,  but conforms t o  the Secur i t ies 
Act, and the S B C A ,  though not the proposed Ontario B C A .  
B i l l  76 o f  1978, the proposed Secur i t ies Act, would al low 
180 days from discovery, w i th  a c u t - o f f  per iod o f  3 years 
from the completion o f  the transaction. 
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P A R T  1 1  

SHAREHOLDERS 

126. (1)  Meetings o f  shareholders o f  a 
corporat ion sha l l  be held a t  the place w i t h i n  
Alberta provided i n  the by-laws o r ,  i n  the 
absence o f  such prov is ion,  a t  the place 
w i t h i n  Alberta that the d i rec to rs  determine. 

( 2 )  Notwithstanding subsection ( 1  ) ,  a 
meeting o f  shareholders o f  a corporation may 
be held outside Alberta i f  a l l  the 
shareholders e n t i t l e d  t o  vote at  that meeting 
so agree, and a shareholder who attends a 
meeting o f  shareholders held outside Alberta 
i s  deemed t o  have so agreed except when he 
attends the meeting for  the express purpose 
of ob ject ing t o  the t ransact ion o f  any 
business on the grounds that the meeting i s  
not lawfu l l y  held.  

( 3 )  A shareholder or any other person 
e n t i t l e d  t o  attend a meeting of shareholders 
may pa r t i c i pa te  i n  the meeting by means o f  
telephone or other comnunication f a c i l i t i e s  
that permit a l l  persons pa r t i c i pa t i ng  i n  the 
meeting t o  hear each other i f  

( a )  the by-laws so provide, or 

( b )  subject t o  the by-laws, a l l  the 
shareholders e n t i t l e d  t o  vote a t  
the meeting consent, 

and a person pa r t i c i pa t i ng  i n  such a meeting 
by those means i s  deemed for the purposes of 
t h i s  Act t o  be present at  the meeting. 

( 4 )  Notwithstanding subsections ( 1 )  and 
(21, i f  the a r t i c l e s  so provide, meetings o f  
shareholders may be held outside Alberta a t  
one or more places spec i f ied i n  the a r t i c l e s .  

NOTE:  Place o f  shareholders meetin s.  CECA s.  126. 
Subsection ( 3 )  i s  new. Subsection 7 4 )  i s  derived from the 
Saskatchewan BCA s.  126(3) .  

Comnen t 

1 .  The general requirement would be that the shareholders o f  
Alberta corporations meet i n  Alberta.  ( s .  1 2 6 ( 1 ) ) .  

2. S .  126(2) would re lax the requirement i f  a l l  the 
shareholders so agree. The subsection would al low some 
f l e x i b i l i t y  and, because o f  the requirement o f  unanimity, i s  
not capable o f  being abused. S .  126(4) ,  which does not 



Sec. 126, 127 183 

appear in the CBCA, would go on to allow the articles of 
incorporation to provide for meetings outside Alberta. If 
the provision is included in the ground rules set out in the 
articles, shareholders will have warning of i t ,  and i t  seems 
unlikely that the power will be abused; we are not aware of 
any abuse under the ACA, which imposes no restriction. 

3. S. 10919) of the CBCA provides that a director can attend a 
meeting of directors by telephone or other suitable 
electronic means. Similar considerations suggest that 
shareholders should be able to do the same, as the great 
majority of companies incorporated in Alberta are small 
enough to make i t  possible to hold a meeting by telephone. 
S. 126(3) of the draft Act would so provide. 

127.(1) The directors of a corporation 

(a) shall call an annual meeting of 
shareholders to be held not later 
than 18 months after 

( i )  the date of its incorporation, 
or 

(ii) the date of its certificate of 
amalgamation, in the case of 
an amalgamated corporation, 

and subsequently not later than 15 
months after holding the last 
preceding annual meeting, and 

(b) may at any time call a special 
meeting of shareholders. 

(2) Notwithstanding subsection ( 1 1 ,  the 
corporation may apply to the Court for an 
order extending the time in which the first 
or the next annual meeting of the company 
shall be held. 

(3) Notice of any application under 
subsection (2) by a distributing corporation 
shall be served upon the Director who has the 
right to appear and be heard in person or by 
counsel . 

( 4 1  If, upon an application under 
subsection (21, the Court is satisfied that 
i t  is in the best interests of the 
corporation, the Court may extend the time in 
which the first or the next annual meeting of 
the corporation shall be held, in such manner 
and upon such terms as it thinks fit. 

NOTE: Callin meetings. CBCA s. 127; ACA s. 133(31. 
Subsect ion ( 3 7  is new. 
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Comnen t 

1 .  I n  the absence o f  unanimity, the shareholders o f  a company 
can exercise the i r  powers only by a reso lu t ion  passed at  a 
meeting. The requirement o f  an annual meeting i s  therefore 
fundamental t o  the i r  pro tect ion.  (Note that s .  136 would 
permit a unanimous w r i t t en  reso lu t ion  to  take the place o f  
the annual meeting.) 

S .  1 2 7 ( l ) ( a )  d i f f e r s  s l i g h t l y  from CBCA s.  1 2 7 ( l ) ( a )  i n  that 
i t  would requi re  an annual meeting t o  be held wi th i n  18 
months o f  incorporat ion or an amalgamation and w i t h i n  15 
months o f  the las t  annual meeting. CBCA s. 127( l ) ( a )  merely 
requires that  the meeting be ca l led  w i t h i n  those periods. 
S .  1 2 7 ( l ) ( a )  d i f f e r s  from the A C A  i n  two ways. F i r s t l y ,  the 
time fo r  the holding o f  the f i r s t  meeting would run from the 
date o f  incorporat ion rather than from the date o f  
comnencement o f  business. Secondly, the subsection would 
not requi re  that  an annual meeting be held i n  a calendar 
year (so  long as each annual meeting i s  held w i t h i n  15 
months o f  the previous annual meet ing).  

3. S .  127(2) and ( 4 )  do not appear i n  the CBCA.  They are a 
modi f icat ion of  Section 13313) o f  the A C A .  They have been 
modif ied t o  conform w i th  the s t y l e  and the procedure under 
the CBCA,  and i n  pa r t i cu l a r ,  CBCA s.  241, which deals w i th  
appl icat ions t o  the court genera l ly .  

4 .  S .  127(3) does not appear i n  e i the r  the CBCA or the A C A .  I t  
would provide an ext ra  protect ion for  the shareholders o f  a 
d i s t r i b u t i n g  corporation. 

128.(1) For the purpose o f  determining 
shareholders 

( a )  e n t i t l e d  t o  receive payment of  a 
dividend, 

( b )  e n t i t l e d  t o  pa r t i c i pa te  i n  a 
l i qu i da t i on  d i s t r i b u t i o n ,  or  

( c )  for  any other purpose except the 
r i g h t  t o  receive no t i ce  o f  or t o  
vote at a meeting, 

the d i rec to rs  may f i x  i n  advance a date as 
the record date for  that determination o f  
shareholders, but the record date sha l l  not 
precede by more than 50 days the pa r t i cu l a r  
act ion t o  be taken. 

( 2 )  For the purpose o f  determining 
shareholders e n t i t l e d  t o  receive no t i ce  o f  a 
meeting o f  shareholders, the d i rec to rs  may 
f i x  i n  advance a date as the record date fo r  
that  determination o f  shareholders, but that  
record date sha l l  not precede by more than 50 
days or by less than 21 days the date on 
which the meeting i s  t o  be held.  
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( 3 )  I f  no reco rd  da te  i s  f i x e d ,  

( a )  t he  reco rd  da te  f o r  the  
de te rm ina t i on  o f  shareholders 
e n t i t l e d  t o  r ece i ve  n o t i c e  o f  a 
meet ing o f  shareholders s h a l l  be 

( i )  a t  the  c l o s e  o f  bus iness on 
the  l a s t  bus iness day 
preceding the  day on which the 
n o t i c e  i s  sen t ,  o r ,  

( i i )  i f  no n o t i c e  i s  sen t ,  the  day 
on which the  meet ing i s  h e l d ,  

and 

j b )  the  reco rd  da te  f o r  the  
de te rm ina t i on  o f  shareholders f o r  
any purpose o ther  than t o  e s t a b l i s h  
a shareho lder ' s  r i g h t  t o  r e c e i v e  
n o t i c e  o f  a meeting o r  t o  v o t e ,  
s h a l l  be a t  the  c l o s e  o f  bus iness 
on the  day on which the  d i r e c t o r s  
pass the  r e s o l u t i o n  r e l a t i n g  t o  
t h a t  purpose. 

( 4 )  I f  the  d i r e c t o r s  o f  a d i s t r i b u t i n g  
c o r p o r a t i o n  f i x  a r eco rd  da te  then,  un less  
n o t i c e  o f  the  reco rd  da te  i s  waived i n  
w r i t i n g  b y  every  ho lder  o f  a share o f  the  
c l a s s  o r  s e r i e s  a f f e c t e d  whose name i s  se t  
ou t  i n  the  s e c u r i t i e s  r e g i s t e r  a t  the  c l o s e  
o f  bus iness  on the  day the  d i r e c t o r s  f i x e d  
the  reco rd  d a t e ,  n o t i c e  o f  the  reco rd  da te  
s h a l l  be  g i v e n  no t  less  than 7 days be fo re  
t he  d a t e  so f i x e d  

( a )  by  advert isement i n  a newspaper 
pub l i shed  o r  d i s t r i b u t e d  i n  the  
p l a c e  where the  c o r p o r a t i o n  has i t s  
r e g i s t e r e d  o f f i c e  and i n  each p l a c e  
i n  Canada where i t  has a t r a n s f e r  
agent o r  where a t r a n s f e r  o f  i t s  
shares may be recorded,  and 

( b )  by  w r i t t e n  n o t i c e  t o  each s tock  
exchange i n  Canada on which t he  
shares o f  the  c o r p o r a t i o n  a re  
l i s t e d  f o r  t r a d i n g .  

N O T E :  Record da tes .  CBCA s.128 v a r i e d  t o  c o n f i n e  
subsec t ion  ( 4 )  t o  d i s t r i b u t i n g  co rpo ra t i ons .  

Comnen t 

1 .  5 .  128 would a l l o w  the  d i r e c t o r s  t o  f i x  a " r e c o r d  da te "  t o  
determine who the  shareholders a re  f o r  any purpose.  5 .  132  



would go on t o  al low the corporation t o  prepare a l i s t  o f  
shareholders as at  the record date fo r  a meeting, and that 
l i s t  could be used t o  determine who can vote at the meeting. 
This procedure i s  designed to  replace the arcane concept o f  
"c los ing the reg i s t e r " .  The ACA prov is ion i s  not very 
c lea r :  s .  58 allows "c losure" of the r eg i s t e r ,  presumably 
meaning closure for a l l  purposes including inspection. 
A r t i c l e  17 o f  Table A, and most o f  the more or less standard 
a r t i c l e s  o f  association that are i n  c i r cu l a t i on ,  also al low 
suspension o f  r eg i s t r a t i on  for  fourteen days preceding the 
annual meeting and could, of  course, provide for suspension 
for  almost any length o f  time. 

2. Under s .  128(4) a d i s t r i b u t i n g  corporat ion which f i xes  a 
record date would have t o  advert ise i t  and g ive not ice t o  
a l l  stock exchanges on which i t s  shares are l i s t e d .  

3 .  I t  w i l l  be noted that a corporation would not have t o  f i x  a 
record date under s .  128( 1 1 ;  i t  "may" f i x  a record date. I t  
i s  on ly  corporations w i th  large numbers of  shareholders 
which are l i k e l y  t o  do so. 

129.( 1 )  Notice o f  the time and place of  
a meeting of shareholders sha l l  be sent not 
less than 21 days and not more than 50 days 
before the meeting, 

( a )  t o  each shareholder e n t i t l e d  t o  
vote at  the meeting, 

( b )  t o  each d i r ec to r ,  and 

! c )  t o  the auditor of  the corporat ion.  

( 2 )  Notwithstanding section 246(3) ,  a 
not ice o f  a meeting o f  shareholders sent by 
mail t o  a shareholder, d i rec to r  or audi tor  i n  
accordance w i th  section 246(1) i s  deemed t o  
be sent t o  the shareholder on the day on 
which i t  i s  deposited i n  the ma i l .  

( 3 )  A not ice of  a meeting i s  not 
required t o  be sent t o  shareholders who were 
not registered on the records of the 
corporat ion or i t s  transfer agent on the 
record date determined under sect ion 128(2) 
or ( 3 1 ,  but f a i l u r e  t o  receive a not ice does 
not deprive a shareholder o f  the r i g h t  t o  
vote at the meeting. 

( 4 )  I f  a meeting o f  shareholders i s  
adjourned by one or more adjournments fo r  an 
aggregate of less than 3 0  days i t  i s  not 
necessary, unless the by-laws otherwise 
provide, t o  give not ice o f  the adjourned 
meeting, other than by announcement a t  the 
time o f  an adjournment. 

( 5 )  I f  a meeting o f  shareholders i s  
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adjourned by one or more adjournments for  an 
aggregate o f  30 days or  more, no t i ce  o f  the 
adjourned meeting sha l l  be given as f o r  an 
o r i g i n a l  meeting bu t ,  unless the meeting i s  
adjourned by  one or more adjournments fo r  an 
aggre a te  o f  more than 90 days, sect ion 
143( 1 7  does not apply. 

( 6 )  A l l  business transacted a t  a 
specia l  meeting o f  shareholders and a l l  
business transacted at  an annual meeting o f  
shareholders, except considerat ion o f  the 
f i n a n c i a l  statements, a u d i t o r ' s  repor t ,  
e l e c t i o n  o f  d i r e c t o r s  and reappointment o f  
the incumbent aud i to r ,  i s  deemed t o  be 
special  business. 

( 7 )  Not ice o f  a meeting o f  shareholders 
a t  which special  business i s  t o  be transacted 
s h a l l  s t a t e  

( a )  the nature o f  that  business i n  
s u f f i c i e n t  d e t a i l  t o  permit the 
shareholder t o  form a reasoned 
judgment on that  business, and 

( b )  the tex t  o f  any special r e s o l u t i o n  
t o  be submitted t o  the meeting. 

( 8 )  The tex t  o f  a specia l  reso lu t i on  
may be amended a t  a meeting o f  shareholders 
i f  the amendments cor rec t  manifest e r ro rs  or 
are not ma te r ia l .  

N O T E :  Not ice o f  meeting, adjournment, business and no t i ce  
o f  business. CBCA s .  129 var ied i n  subsections ( 4 )  and ( 5 ) .  
Subsections ( 2 )  and ( 6 )  are new. 

Comnen t 

1 .  I t  should be noted that  s .  129(1) would r e q u i r e n o t i c e  t o b e  
given t o  d i r e c t o r s  and t o  the audi tor  as wel l  as t o  a l l  
vo t ing  shareholders. 

2 .  The no t i ce  pe r iod  o f  21 days i s  longer than that  which i s  
customari ly  provided i n  Alberta today, and we had some 
doubts about i t ,  p a r t i c u l a r l y  i n  the case o f  a c l o s e l y  he ld  
corporat ion.  However, considerat ion o f  the t ime taken by 
mai l  serv ice has persuaded us t o  recomnend the adoption o f  
the 21-day pe r iod  i n  s .  129(1) .  

3. We have inser ted s .  129(2t .  We are concerned that  i n  i t s  
absence s .  246(1)  and ( 3 ) ,  which fo l low the CBCA, would 
a l low shareholders t o  upset the business done a t  meetings on 
the grounds that  they had not a c t u a l l y  received not ices .  
Such a r e s u l t  would make i t  d i f f i c u l t  t o  e s t a b l i s h  a proper 
foundation f o r  a shareholders' meeting, p a r t i c u l a r l y  f o r  a 



large corporat ion.  

Sec. 129,  130 

4 .  S. 1 2 9 ( 3 )  i s  necessary i n  order t o  give e f f ec t  t o  the 
provis ion i n  s .  1 2 8 ( 2 )  a l lowing the f i x i n g  o f  a record date.  

5 .  I f  an adjournment i s  short ,  s.  1 2 9 ( 4 )  would do away w i th  the 
common law r u l e  that not ice o f  an adjourned meeting must be 
given. An announcement at the end of  the meeting i s  
su f f i c i en t  for  those who acted upon the no t i ce  o f  the f i r s t  
meeting. 

6 .  S. 1 2 9 ( 5 ) ,  however, would prevent an adjournment without 
not ice to  a time when circumstances may be expected t o  have 
changed, though i t  would not requi re  a new proxy 
s o l i c i t a t i o n  under s.  1 4 3 ( 1 ) .  

S .  1 2 9 ( 7 )  would require that the not ice s ta te  the nature o f  
"special  business" as defined i n  s .  1 2 9 ( 6 )  " i n  su f f i c i en t  
d e t a i l  t o  permit the shareholder t o  form a reasoned judgment 
on that business". The test  w i l l  o f ten  be d i f f i c u l t  t o  
apply, and i f  su f f i c i en t  informat ion i s  not given, i t  i s  
l i k e l y  that i t  w i l l  be held that  the meeting has not been 
lawfu l l y  ca l l ed  and that business done at  i t  i s  therefore of  
no e f f e c t .  However, we th ink that the problem must be 
accepted; d i rec to rs  who want t o  persuade the shareholders t o  
do something should be prepared t o  t e l l  them i n  advance what 
i t  i s  and why they should do i t .  

8 .  S . 1 2 9 ( 7 )  and 1 8 ~ w o u l d g i v e a n a n s w e r t o a d i f f i c u l t  
question: should i t  be possible t o  amend a special 
reso lu t ion at  the meeting? The d ra f t  Act c i r cu la ted  w i th  
our Draf t  Report said no: the most important consideration 
i s  that shareholders should not f i nd  that a special 
reso lu t ion which i s  passed i s  not the one o f  which they were 
given no t i ce .  Our lawyer consultants thought, however, that 
the d ra f t  Act was too s t r i c t ,  and suggested that amendments 
t o  special resolut ions should be allowed t o  correct  manifest 
er rors  or t o  make changes which are not mater ia l ;  the 
shareholders would be protected against changes i n  
substance, but the corporation would not have t o  reconvene 
another meeting, w i t h  a l l  the attendent delay,  t rouble and 
expense, merely because some minor er ror  i s  made i n  the text  
of the special reso lu t ion.  We have accepted the i r  
suggestion and s. 129!8)  would g ive  e f f ec t  t o  i t .  

130.  A shareholder and any other person 
e n t i t l e d  t o  attend a meeting o f  shareholders 
may i n  any manner waive no t i ce  o f  a meeting 
of  shareholders, and attendance of  the 
shareholder or other person at a meeting o f  
shareholders i s  a waiver o f  no t i ce  o f  the 
meeting, except where he attends a meeting 
for the express purpose o f  object ing t o  the 
t ransact ion o f  any business on the grounds 
that the meeting i s  not lawfu l l y  ca l led .  

NOTE: Waiver of  not ice.  CBCA s .  130.  



Sec. 130, 131 189 

Comnen t 

S .  130 would recognise the right of shareholders to waive 
proper notice of a meeting. I t  would also allow a 
shareholder, without waiving proper notice, to attend the 
meeting to protest an alleged impropriety. I t  probably 
would not allow the shareholder to debate an item of 
business on the merits and at the same time to maintain that 
the meeting has not been properly called. 

131.(1) A shareholder entitled to vote 
at an annual meeting of shareholders may 

(a) submit to the corporation notice of 
any matter that he proposes to 
raise at the meeting, in this Act 
referred to as a "proposal", and 

(b) discuss at the meeting any matter 
in respect of which he would have 
been entitled to submit a proposal. 

( 2 )  A corporation that solicits proxies 
shall set out the proposal in the management 
proxy circular required by section 144 or 
attach the proposal to i t .  

(31 If so requested by the shareholder, 
the corporation shall include in the 
management proxy circular or attach to i t  a 
statement by the shareholder of not more than 
200 words in support of the proposal, and the 
name and address of the shareholder. 

(4) A proposal may include nominations 
for the election of directors i f  the proposal 
is signed by one or more holders of shares 
representing in the aggregate not less than 
5% of the shares or 5% of the shares of a 
class of shares of the corporation entitled 
to vote at the meeting to which the proposal 
is to be presented, but this subsection does 
not preclude nominations made at a meeting of 
shareholders. 

(5) A corporation is not required to 
comply with subsections ( 2 )  and ( 3 )  if 

(a) the proposal is not submitted to 
the corporation at least 90 days 
before the anniversary date of the 
previous annual meeting of 
shareholders, 

Ib) i t  clearly appears that the 
proposal has been submitted by the 
shareholder primari ly for the 
purpose of enforcing a personal 
claim or redressing a personal 



grievance against the corporat ion,  
i t s  d i rec to rs ,  o f f i c e r s  or secur i ty  
holders or any o f  them, or 
p r ima r i l y  for  the purpose o f  
promoting general economic', 
p o l i t i c a l ,  r a c i a l ,  r e l i g i ous ,  
social  or s im i la r  causes, 

( c )  the corporat ion,  at  the 
shareholder's request, included a 
proposal i n  a management proxy 
c i r cu l a r  r e l a t i n g  t o  a meeting o f  
shareholders held w i t h i n  2 years 
preceding the receipt  o f  the 
request, and the shareholder f a i l e d  
t o  present the proposal, i n  person 
or by proxy, at  the meeting, 

( d l  substant ia l ly  the same proposal was 
submitted t o  shareholders i n  a 
management proxy c i r cu l a r  or a 
d iss iden t ' s  proxy c i r cu l a r  r e l a t i n g  
t o  a meeting o f  shareholders he ld  
w i t h i n  2 years preceding the 
receipt  o f  the shareholder's 
request and the proposal was 
defeated, or 

( e l  the r i g h t s  being conferred by t h i s  
section are being abused t o  secure 
p u b l i c i t y .  

( 6 )  No corporat ion or person act ing on 
i t s  behalf incurs any l i a b i l i t y  by reason 
only of c i r c u l a t i n g  a proposal or statement 
i n  compliance w i th  t h i s  section. 

( 7 )  I f  a corporation refuses t o  include 
a proposal i n  a management proxy c i r c u l a r ,  
the corporat ion sha l l ,  w i t h i n  10 days a f t e r  
receiv ing the proposal, n o t i f y  the 
shareholder submitt ing the proposal o f  i t s  
i n ten t ion  t o  omit the proposal from the 
management proxy c i r cu l a r  and send t o  him a 
statement o f  the reasons for  the re fusa l .  

( 8 )  Upon the appl icat ion o f  a 
shareholder claiming t o  be aggrieved by a 
corporat ion 's  refusal  under subsection (71, 
the Court may res t r a i n  the holding o f  the 
meeting t o  which the proposal i s  sought t o  be 
presented and make any fur ther  order i t  
th inks f i t .  

( 9 )  The corporat ion or any person 
claiming t o  be aggrieved by a proposal may 
apply t o  the Court for  an order permi t t i ng  
the corporat ion t o  omit the proposal from the 
management proxy c i r c u l a r ,  and the Court, i f  
i t  i s  s a t i s f i e d  that subsection ( 5 )  appl ies,  



Sec. 1 3 1  19 1 

may make such order as i t  thinks f i t  

( 1 0 )  I f  the corporation i s  a 
d i s t r i b u t i n g  corporation, an applicant under 
subsection ( 8 )  or ( 9 )  shal l  g ive the Director 
not ice of  the appl icat ion and the Director i s  
e n t i t l e d  t o  appear and be heard i n  person or 
by counsel. 

N O T E :  Shareholder proposals. CBCA s .  131, varied as t o  
subsection ( 1 0 ) .  

Comnen t 

1 .  S .  131(1) would al low a shareholder t o g e t  almost any 
subject onto the agenda for the annual meeting of  a 
corporation. We considered the question whether i n  the 
in terest  o f  order a l im i t a t i on  should be imposed upon h i s  
r i gh t  t o  do so, but concluded that experience i n  Canada does 
not indicate that shareholders obstruct the conduct of 
annual meetings and tha t ,  at least u n t i l  experience changes, 
they should have an opportunity t o  a i r  the i r  views. 

S .  1 3 1 ( 3 )  would go on t o  al low the shareholder of a 
p roxy -so l i c i t i ng  corporation to  require the corporation t o  
c i r cu la te  the proposal and a supporting statement. Those 
provisions would al low a l l  the shareholders, and not merely 
those who attend the meeting, t o  hear both sides. As the 
corporat ion's machinery would be used, i t  seems reasonable 
t o  impose res t r i c t i ons ,  which appear i n  s.  131(5) ,  designed 
t o  give some assurance that the proposal i s  made i n  good 
f a i t h  and for  the purposes o f  the corporation. Since the 
corporation would be required by law t o  publ ish the 
mater ia l ,  i t  i s  appropriate that s. 131(6J should expressly 
protect  i t  against l i a b i l i t y  for doing so, leaving the 
shareholder who put i t  forward l i a b l e  for  anything wrongful 
i n  i t  unless he i s  exonerated by another r u l e  o f  law. 

3 .  S .  1 3 1 ( 7 ) ,  131(81 and 131(9) w o u l d p r o v i d e a m a c h i n e r y b y  
which, i f  the shareholder and the corporation disagree about 
the propr ie ty  o f  including the proposal i n  the proxy 
c i r cu la r ,  the issue could be raised by the corporation's 
refusal  and deal t  w i th  by the court upon the appl icat ion of  
e i ther  the corporation or the shareholder. 

4.  S .  131(10) departs from the CBCA by requi r ing not ice t o  the 
Director o f  the Securit ies Comnission o f  an appl icat ion 
under s .  138(8) or ( 9 )  only i f  the corporation i s  a 
d i s t r i b u t i n g  corporation. We think that i t  i s  only where 
the publ ic  i s  involved that the Director need be brought 
i n t o  a matter o f  t h i s  k ind.  

5 .  S .  131(4) expressly provides for a proposal nominating 
d i rectors ,  provided that the shareholders jo in ing i n  i t  hold 
5% of the vot ing shares. 

6. We do not th ink that the CBCA i s  en t i r e l y  c lear about the 
e f fec t  o f  the adoption o f  a proposal under s .  131. I t  does 



seem clear from CBCA s .  169 and 170 that the adoption by 
su f f i c i en t  ma jo r i t i es  o f  a proposal t o  amend the a r t i c l e s  o f  
incorporat ion i s ,  subject t o  the f i l i n g  o f  a r t i c l e s  o f  
amendment and the issue o f  a c e r t i f i c a t e  o f  amendment, 
e f f ec t i ve  t o  amend the a r t i c l e s .  We have f i n a l l y  concluded 
tha t ,  whi le  CBCA s .  98(51 i s  not as c lear as CECA s .  169 and 
170, the adoption o f  a proposal t o  amend the by-laws i s  
e f f ec t i ve  t o  amend them. I n  other cases, the CECA i s  s i l e n t  
and we th ink that the best in te rp re ta t ion  i s  that the 
adoption o f  the proposal has no legal e f f ec t  unless i t  i s  t o  
do something which the shareholders have power t o  do; e .g . ,  
we do not th ink  that a proposal that  an o f f i c e r  be 
dismissed, i f  approved by the shareholders, would dismiss 
the o f f i c e r ,  though i t  might cause the d i rec to rs  t o  dismiss 
him. We th ink  that  the po l i c y  o f  the CBCA on the question 
i s  appropriate, and we doubt that t i nker ing  w i th  the wording 
would improve i t .  We have accordingly included CBCA s.  131  
i n  the d r a f t  Act without change. 

132.(11 A corporat ion having more than 
15 shareholders e n t i t l e d  t o  vote at a meeting 
o f  shareholders sha l l  prepare a l i s t  o f  
shareholders e n t i t l e d  t o  receive not ice o f  a 
meeting, arranged i n  alphabetical order and 
showing the number o f  shares he ld  by each 
shareholder, 

( a i  i f  a record date i s  f i xed  under 
sect ion 128(2) ,  not l a te r  than 10 
days a f t e r  that date, o r  

( b l  i f  no record date i s  f ixed,  

( i )  at the close o f  business on 
the las t  business day 
preceding the day on which the 
not ice i s  given, or 

( i i J  i f  no not ice i s  given, on the 
day on which the meeting i s  
held.  

( 2 1  I f  a corporat ion f i xes  a record 
date under sect ion 128(2) ,  a person named i n  
the l i s t  prepared under subsection ( 1 )  ( a )  i s  
e n t i t l e d  t o  vote the shares shown opposite 
h i s  name at the meeting t o  which the l i s t  
re la tes ,  except t o  the extent that  

( a )  the person has transferred the 
ownership o f  any o f  h i s  shares 
a f te r  the record date, and 

i b )  the transferee o f  those shares 

( i i  produces proper ly endorsed 
share c e r t i f i c a t e s ,  or  

( i i l  otherwise establishes that he 



owns the shares,  

and demands, no t  l a t e r  than 10 days 
b e f o r e  the  meet ing,  o r  such sho r t e r  
p e r i o d  be fo re  the  meet ing as the  
by- laws o f  the  c o r p o r a t i o n  may 
p r o v i d e ,  t h a t  h i s  name be inc luded  
i n  the  l i s t  b e f o r e  the  meet ing ,  

i n  which case the  t r ans fe ree  i s  e n t i t l e d  t o  
v o t e  h i s  shares a t  the  meet ing.  

( 3 )  If a c o r p o r a t i o n  does n o t  f i x  a 
r eco rd  d a t e  under s e c t i o n  128(21, a person 
named i n  a l i s t  prepared under subsec t ion  
( l ) ( b ) ( i )  i s  e n t i t l e d  t o  vo te  the  shares 
shown oppos i t e  h i s  name a t  t he  meet ing t o  
which t h e  l i s t  r e l a t e s  except t o  the  ex ten t  
t h a t  

( a )  the  person has t r a n s f e r r e d  t he  
ownership o f  any o f  h i s  shares 
a f t e r  the  da te  on which a l i s t  
r e f e r r e d  t o  i n  subsec t ion  ( l ) ( b )  ( i )  
i s  prepared,  and 

( b )  t he  t r ans fe ree  o f  those shares 

( i )  produces p r o p e r l y  endorsed 
share c e r t i f i c a t e s ,  o r  

( i i) otherw ise  es tab l i shes  t h a t  he 
owns the  shares,  

and demands, no t  l a t e r  than 10 days 
b e f o r e  t he  meet ing o r  such sho r t e r  
p e r i o d  b e f o r e  the  meet ing as t he  
by- laws o f  the  c o r p o r a t i o n  may 
p r o v i d e ,  t ha t  h i s  name be i nc l uded  
i n  the  l i s t  b e f o r e  the  meeting, 

i n  which case t he  t r ans fe ree  i s  e n t i t l e d  t o  
v o t e  h i s  shares a t  the  meet ing.  

( 4 )  A shareholder may examine t he  l i s t  
o f  shareholders 

( a )  d u r i n g  usual  bus iness hours a t  t he  
records  o f f i c e  o f  t he  c o r p o r a t i o n  
o r  a t  the  p l a c e  where i t s  c e n t r a l  
s e c u r i t i e s  r e g i s t e r  i s  ma in ta ined ,  
and 

( b )  a t  t he  meet ing o f  shareholders f o r  
which the  l i s t  was prepared.  

NOTE:  Shareholder l i s t .  CBCA s .  132 exc lud ing  co rpo ra t i ons  
w i t h  15 o r  fewer shareholders e n t i t l e d  t o  vo te .  



Sec. 132 

Cornne n t 

1 .  CBCA s .  1 3 2 1 1 )  requires a corporat ion t o  prepare a l i s t  o f  
shareholders e n t i t l e d  t o  receive not ice o f  a meeting, e i ther  
as at  the record date f ixed,  under s .  128, o r ,  i f  no record 
date i s  f i xed ,  as a t  the close o f  business on the day before 
the day on which not ice i s  given, o r ,  f i n a l l y ,  i f  no not ice 
i s  iven, on the day o f  the meeting. S .  132(2) and s.  
133731 then provide that a person named on the l i s t  i s  
e n t i t l e d  t o  vote, except where shares are t ransferred and 
the transferee proves ownership and demands t o  be put on the 
l i s t  a t  least  10 days before the meeting. 

2. We have two reservations about the provis ions of  CBCA s.  
132(1) t o  ( 3 1  insofar as they would apply t o  corporations 
w i th  large numbers o f  shareholders. 

( 1 )  CBCA s .  132 makes the list the source o f  a 
shareholder's r i g h t  t o  vote. That i s  no doubt 
convenient, but i t  appears t o  us t o  be contrary t o  good 
po l i c y  and t o  the l eg i s l a t i on  which makes the r e  i s t e r  
the governing record, and also t o  CBCA s.  m ( h  
appears t o  al low a shareholder t o  vote even though he 
was not registered on the record date and therefore not 
on the l i s t  (though CBCA s.  132(2) and ( 3 )  may answer 
t h i s  las t  po in t  insofar as a transferee a f t e r  the 
record date i s  concerned). I f  a person's name i s  
wrongful ly on the l i s t ,  i t  seems t o  us that he should 
not vote, and i f  a person's name i s  wrongful ly omitted, 
i t  appears t o  us that  he should. No doubt the l i s t  can 
be corrected, but we have reservations about the status 
which the CBCA gives i t .  

( 2 )  We do not see why the transferee should have t o  come i n  
10 days ahead o f  time, and we note that  the Ontario Act 
provides for  2 days, which seems t o  us t o  be enough 
time fo r  administrat ive processes t o  take place. 

However, i t  appears t o  us t o  be important that  t ransfer 
agents and others who undertake respons ib i l i t y  fo r  meetings 
o f  large corporations should be given consistent d i rect ions 
under the CBCA and the proposed ABCA, and our reservations 
are not s u f f i c i e n t l y  grave t o  suggest a departure from the 
CBCA i n  t h i s  respect. For the sake o f  un i formi ty ,  we 
accordingly propose that CBCA s.  132 be adopted by the ABCA 
for  large corporations. 

3 .  We now turn t o  c lose ly  held corporations. I t  appears t o  us 
that  there i s  no need t o  require a small corporat ion t o  
prepare a l i s t  when i t s  share reg is te r  i s  r ead i l y  
i n t e l l i g i b l e  and provides an adequate source o f  information, 
and we are qu i t e  sure that a requirement that  i t  do so would 
simply be ignored by the great ma jo r i t y  o f  small 
corporations i n  Alberta.  I t  i s  t rue that the s i t ua t i on  
resu l t i ng  from the l i s t  being ignored would usual ly  be 
corrected by the appearance o f  the shareholders at  the 
meeting and the waiver by attendance which i s  implied under 
CBCA s.  130, but we see no reason t o  estab l ish unnecessary 
machinery. Our proposal therefore i s  that  the ABCA s.  132 
apply on ly  t o  corporations w i th  large numbers o f  



shareholders, and that i n  the case o f  c lose ly  he ld  
corporations the entit lement t o  vote be i n  accordance w i t h  
the share r eg i s t e r .  We also th ink that i n  c lose ly  he ld  
corporations there i s  no need t o  require a transferee o f  
shares t o  come i n  before the meeting. 

4 .  That raises the question: what i s  a "c lose ly  held" 
corporat ion for  t h i s  purpose? We th ink that the appropriate 
tes t  i s  whether the number o f  shareholders i s  large enough 
t o  j u s t i f y  the requirement o f  an addi t iona l  procedure. The 
"c lose ly  held" corporation could be equated w i t h  a 
corporat ion which does not d i s t r i b u t e  i t s  shares t o  the 
pub l i c ,  but there are some large p r i va te  A C A  companies, and 
pub l i c  non-d is t r ibu t ing  ACA companies for  which the more 
elaborate machinery may be appropriate. Our view i s  that  
the "c lose ly  held" category for  t h i s  purpose should include 
corporations w i t h  no more than 15 shareholders, i . e . ,  that  
the requirement that a l i s t  be prepared under ABCA s .  132 
should not apply t o  companies w i t h  15 shareholders or less. 

133. (1)  Unless the by-laws otherwise 
provide, a quorum of  shareholders i s  present 
a t  a meeting o f  shareholders, i r respect ive o f  
the number o f  persons ac tua l l y  present at  the 
meeting, i f  the holder or holders o f  a 
ma jo r i t y  o f  the shares e n t i t l e d  t o  vote at 
the meeting are present i n  person or 
represented by proxy. 

( 2 )  I f  a quorum i s  present at  the 
opening o f  a meeting o f  shareholders, the 
shareholders present may, unless the by-laws 
otherwise provide, proceed w i t h  the business 
o f  the meeting, notwithstanding that a quorum 
i s  not present throughout the meeting. 

( 3 )  I f  a quorum i s  not present a t  the 
opening o f  a meeting o f  shareholders, the 
shareholders present may adjourn the meeting 
t o  a f i xed  time and place but may not 
transact any other business. 

( 4 )  I f  a corporat ion has on ly  one 
shareholder, or  on ly  one holder o f  any c lass 
o r  ser ies o f  shares, the shareholder present 
i n  person or by proxy const i tu tes a meeting. 

N O T E :  Quorum. CECA s.  133 

Comnen t 

1 .  ACA s .  135 provides a quorum o f  two for a p r i va te  ccinpany or 
three for a pub l i c  company. I t  does so on ly  i f  the a r t i c l e s  
o f  association do not make other prov is ion,  and i t  therefore 
e f f e c t i v e l y  leaves the quorum t o  be f i xed  by the a r t i c l e s .  
CBCA s .  133(1) provides that i f  the holders o f  a ma jo r i t y  o f  
the vot ing shares are present i n  person or by proxy, there 
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i s  a quorum. I t  does so, however, on ly  "unless the by-laws 
otherwise prov ide, "  and we th ink that i t  applies on ly  i f  the 
by-laws do not provide fo r  a quorum at a l l .  S .  1 3 3 ( 1 )  o f  
the d r a f t  Act fo l lows the CBCA for  the sake o f  un i formi ty  
and because the subsection i s  i n  i t s e l f  acceptable. 

2 .  Under s .  1 3 3 ( 4 )  o f  the d ra f t  Act, i f  there i s  on ly  one 
shareholder, or on ly  one holder of  shares o f  one ser ies or 
c lass,  one shareholder present i n  person or by proxy would 
cons t i tu te  a meeting. I t  i s  obviously necessary that he do 
so. 

3. I t  i s  not e n t i r e l y  c lear  from CBCA s .  1 3 3 ( 1 )  whether, i f  the 
number o f  shares held by one shareholder would q u a l i f y  the 
holders t o  cons t i tu te  a quorum i f  the shares were held by 
more than one shareholder, that shareholder const i tu tes a 
quorum and a meeting. I t  may be that s .  18( l ) ( i )  of  the 
In te rp re ta t ion  Act, under which p l u ra l  words include the 
s ingular ,  would achieve that resu l t  so that  the holding o f  
the requ is i te  number o f  shares should q u a l i f y  one 
shareholder t o  cons t i tu te  a quorum, but we have added the 
words "holder o r "  i n  s.  133(1) o f  the d r a f t  Act t o  be sure. 

4 .  Under CBCA s.  133(2) i t  i s  enough that there i s  a quorum at 
the beginning of  the meeting; i f  a shareholder necessary t o  
the quorum leaves or becomes incapable o f  business, the 
meeting may continue. S .  133(2) of the d r a f t  Act fol lows 
the CBCA prov is ion.  

5 .  The A C A  i t s e l f  i s  s i l e n t  as t o  whether, at  an adjourned 
shareholders' meeting where the adjournment was caused by a 
lack o f  quorum, a quorum i s  necessay. A r t i c l e  36 o f  Table 
A, however, provides fo r  an adjournment o f  one week and says 
that i f  a quorum i s  not present at  the adjourned meeting, 
those present are a quorum. CBCA s .  133(3) merely provides 
that i f  there i s  no quorum the shareholders present may 
adjourn t o  a f i xed  time and place but may do nothing e lse,  
so that i t  does not i t s e l f  prescribe the time o f  the 
adjourned meeting and does not al low the adjourned meeting 
t o  continue w i th  a lesser quorum. The explanatory mater ia l  
prepared by the draftsmen shows that the sect ion was founded 
upon conscious po l i c y :  a meeting w i t h  less than a quorum of 
shareholders, i n  the i r  opinion, should not transact 
business. We recomnend that the proposed ABCA fo l low the 
CBCA i n  that respect, and s .  133(3) o f  the d r a f t  Act does 
so. I f  no quorum can be got together, presumably an 
appl icat ion would have t o  be made t o  the court fo r  an order 
for  the c a l l i n g  o f  a meeting. 

134.(1) Unless the a r t i c l e s  otherwise 
provide, each share o f  a corporation e n t i t l e s  
the holder o f  i t  t o  one vote a t  a meeting o f  
shareholders. 

( 2 )  I f  a body corporate or association 
i s  a shareholder o f  a corporat ion,  the 
corporat ion sha l l  recognize any ind iv idua l  
authorized by a reso lu t ion o f  the d i rec to rs  
or governing body o f  the body corporate or 
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association to  represent i t  at meetings o f  
shareholders o f  the corporation. 

131 An ind iv idua l  authorized under 
subsection ( 2 )  may exercise on behalf o f  the 
body corporate or association he represents 
a l l  the powers i t  could exercise i f  i t  were 
an ind iv idua l  shareholder. 

( 4 )  Unless the by-laws otherwise 
provide, i f  2  or more persons hold shares 
j o i n t l y ,  one of  those holders present at  a 
meeting o f  shareholders may i n  the absence of  
the others vote the shares, but i f  2  or more 
o f  those persons who are present, i n  person 
or by proxy, vote,  they sha l l  vote as one on 
the shares j o i n t l y  held by them. 

N O T E :  Right t o  vote. CBCA s .  1 3 4 .  

Comen t 

1 .  The customary r u l e  i s :  one share, one vote. The a r t i c l e s  
may, however, provide otherwise, and, o f  course, corporate 
const i tu t ions o f ten  do create d i f f e ren t  classes o f  shares 
w i t h  d i f f e r e n t  vot ing r i gh t s .  

2 .  S .  1 3 4 ( 2 )  would provide an a l te rna t i ve  way for  a shareholder 
which i s  a body corporate or association t o  name a 
representative to  exercise i t s  r i gh t s  a t  meetings o f  
shareholders. 

3 .  S .  1 3 4 i 4 )  would provide ru les for  the vot ing o f  shares held 
j o i n t l y .  

1 3 5 . ( 1 )  Unless the by-laws otherwise 
provide, vot ing at  a meeting o f  shareholders 
sha l l  be by show o f  hands except where a 
b a l l o t  i s  demanded by a shareholder or 
proxyholder e n t i t l e d  to  vote at the meeting. 

(2) A shareholder or proxyholder may 
demand a b a l l o t  e i the r  before or upon the 
dec larat ion o f  the resu l t  of any vote by show 
o f  hands. 

NOTE: Voting. CBCA s .  1 3 5 .  

Coment 

1 .  S .  1 3 5 ( 1 )  would conf i rm customary p rac t i ce  under which votes 
may be taken by show o f  hands, but any shareholder can 
demand a p o l l  i n  which he can exercise h i s  f u l l  vot ing 
r i g h t s  and not merely 1  vote. 
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2. S .  135(1) would c l a r i f y  an uncertainty which existed at  
c o m n  law by making i t  c lear that  a proxyholder can demand 
a p o l l .  

3. CECA s. 135(2) allows a shareholder t o  demand a b a l l o t  
"before or a f t e r "  a vote by show of  hands. S .  135(2) o f  the 
d r a f t  Act would requi re  him t o  demand a b a l l o t  "before or 
upon" the vote by show o f  hands, w i t h  a view t o  making i t  
c lea r ,  i f  the CECA does not do so, that  the demand must be 
made on the spot. 

136.(1) A reso lu t ion i n  w r i t i n g  signed 
by a l l  the shareholders e n t i t l e d  t o  vote on 
that reso lu t ion  i s  as v a l i d  as i f  i t  had been 
passed a t  a meeting o f  the shareholders. 

( 2 )  A reso lu t ion i n  w r i t i n g  deal ing 
w i th  a l l  matters required by t h i s  Act t o  be 
deal t  w i th  a t  a meeting o f  shareholders, and 
signed by a l l  the shareholders e n t i t l e d  t o  
vote a t  that  meeting, s a t i s f i e s  a l l  the 
requirements o f  t h i s  Act r e l a t i n g  t o  meetings 
o f  shareholders. 

13) A copy o f  every reso lu t ion  re fer red 
t o  i n  subsection ( 1 )  or  ( 2 )  sha l l  be kept 
w i th  the minutes o f  the meetings o f  shareholders 

N O T E :  Resolution i n  l i e u  o f  meetings. CECA s.  136 var ied 
as t o  subsection ( 1 ) .  

Comnen t 

1 .  S .  136(1) would be extremely useful  for  c lose ly  he ld  
corporations w i th  a small number o f  shareholders, and may be 
useful fo r  others.  I t  would also be extremely useful  for  
the one shareholder corporat ion.  I t  i s  i n  accordance w i th  
the p rac t i ce  i n  Alberta,  where a r t i c l e s  o f  association 
f requent ly provide for unanimous w r i t t en  reso lu t ions.  

2. The considerations which lead t o  the requirement o f  keeping 
minutes o f  decisions made at  meetings apply equal ly t o  a 
requirement o f  keeping decisions embodied i n  w r i t t en  
reso lu t ions.  S. 136i3) would accordingly requi re  copies o f  
w r i t t en  reso lu t ions t o  be kept w i t h  the minutes. 

3. The e f fec t  of CECA s.  136 i s  that  if a d i rec to r  has f i l e d  a 
statement under s .  105(2) or an audi tor  under s. 162(5 ) ,  the 
unanimous w r i t t e n  reso lu t ion  i s  inva l idated.  We think that  
the requirement that  these statements be c i rcu la ted  i s  
enough p ro tec t ion  fo r  the shareholders, and we have 
therefore omitted the opening words o f  CBCA s .  136, which we 
th ink would create unnecessary complications and would ra ise  
an aura o f  doubt around a l l  unanimous w r i t t en  resolut ions.  

1 3 7 . ( 1 )  The holders o f  not less than 5% 



o f  the issued shares o f  a c o r p o r a t i o n  t h a t  
c a r r y  the  r i g h t  t o  vo te  a t  a meeting sought 
t o  be h e l d  may r e q u i s i t i o n  the  d i r e c t o r s  t o  
c a l l  a meeting o f  shareholders f o r  the  
purposes s t a t e d  i n  the r e q u i s i t i o n .  

( 2 )  The r e q u i s i t i o n  r e f e r r e d  t o  i n  
subsect ion (11 ,  which may cons i s t  o f  severa l  
documents o f  l i k e  form each s igned by one o r  
more shareholders,  s h a l l  s t a t e  the business 
t o  be t ransac ted  a t  the meet ing and s h a l l  be 
sent t o  each d i r e c t o r  and t o  the  r e g i s t e r e d  
o f f i c e  o f  t he  co rpo ra t i on .  

( 3 )  Upon r e c e i v i n g  the  r e q u i s i t i o n  
r e f e r r e d  t o  i n  subsect ion ( 1 1 ,  the  d i r e c t o r s  
s h a l l  c a l l  a meeting o f  shareholders t o  
t ransac t  the  business s t a t e d  i n  the 
r e q u i s i t i o n  un less  

( a )  a reco rd  da te  has been f i x e d  under 
s e c t i o n  12812) and n o t i c e  o f  the  
reco rd  da te  has been g i ven  under 
s e c t i o n  128i41, 

(b)  t he  d i r e c t o r s  have c a l l e d  a meeting 
o f  shareholders and have g i ven  
n o t i c e  o f  the  meeting under s e c t i o n  
129, o r  

( c )  the  business o f  the meeting as 
s t a t e d  i n  the r e q u i s i t i o n  i nc l udes  
mat te rs  descr ibed  i n  s e c t i o n  
13115) (b )  t o  ( e l .  

( 4 )  I f  the d i r e c t o r s  do no t  w i t h i n  21 
days a f t e r  r e c e i v i n  the r e q u i s i t i o n  r e f e r r e d  
t o  i n  subsec t ion  ( 1 7  c a l l  a meeting, any 
shareholder who s igned t he  r e q u i s i t i o n  may 
c a l l  t he  meeting. 

(5) A meet ing c a l l e d  under t h i s  s e c t i o n  
s h a l l  be c a l l e d  as n e a r l y  as p o s s i b l e  i n  the  
manner i n  which meetings a r e  t o  be c a l l e d  
pursuant t o  the by- laws,  t h i s  Par t  and Par t  
12. 

(6) Unless the  shareholders o the rw i se  
reso l ve  a t  a meeting c a l l e d  under subsec t ion  
1 4 ) ,  the c o r p o r a t i o n  s h a l l  reimburse the 
shareholders the  expenses reasonably i n c u r r e d  
b y  them i n  r e q u i s i t i o n i n g ,  c a l l i n g  and 
h o l d i n g  t he  meet ing.  

NOTE: Meeting on r e q u i s i t i o n  o f  shareholders.  CBCA s .  137. 



1 .  I t  i s  comnon for business corporations s ta tu tes t o  al low 
shareholders holding a speci f ied f r ac t i on  o f  the vot ing 
shares t o  compel the d i rec to rs  t o  convene a meeting of  
shareholders, and t o  al low the shareholders themselves t o  
convene the meeting i f  the d i rec to rs  do not .  S .  137 would 
so so i n  a manner not un l i ke  that  o f  ACA s.  134. 

2. S .  1 3 7 ( 1 )  would al low the holders o f  5% o f  the vot ing shares 
t o  r equ i s i t i on  a meeting o f  shareholders. ACA s. 134 
requires that the requ is i t i on ing  shareholders ho ld  10%. We 
do not th ink  that the reduction w i l l  open the floodgates, 
and we think that s .  137 should fo l low CBCA s. 137 for  the 
sake o f  un i fo rm i ty .  

3 .  S .  137(3) would al low t h e d i r e c t o r s  t o  refuse t o c a l l  the 
meeting i f  one i s  already being ca l led  or i f  the business 
f a l l s  w i t h i n  the vexatious and repe t i t i ous  categories 
re fer red t o  i n  s.  131(5 ) (b )  t o  ( e l .  

4 .  S .  137(6) would give the requ is i t i on ing  shareholders a 
chance t o  obta in  reimbursement o f  the i r  costs,  though only 
w i th  the express or t a c i t  concurrence o f  the meeting. 

138. (1)  I f  for  any reason i t  i s  
impracticable t o  c a l l  a meeting o f  
shareholders o f  a corporation i n  the manner 
i n  which meetings o f  those shareholders may 
be ca l led ,  or t o  conduct the meeting i n  the 
manner prescribed by the by-laws and t h i s  
Act, or i f  for  any other reason the Court 
th inks f i t ,  the Court, upon the appl icat ion 
o f  a d i r ec to r ,  a shareholder e n t i t l e d  t o  vote 
a t  the meeting or the Di rector ,  may order a 
meeting t o  be ca l led ,  he ld  and conducted i n  
such manner as the Court d i r ec t s .  

( 2 )  Without r e s t r i c t i n g  the genera l i ty  
o f  subsection (11, the Court may order that  
the quorum required by the by-laws or t h i s  
Act be var ied or dispensed w i t h  at a meeting 
ca l led ,  held and conducted pursuant t o  t h i s  
sect ion.  

( 3 )  A meeting ca l led,  held and 
conducted pursuant t o  t h i s  sect ion i s  fo r  a l l  
purposes a meeting o f  shareholders of  the 
corporat ion duly ca l led ,  held and conducted. 

N O T E :  Meeting ca l led  by Court. CBCA s.  138. 

S .  138 w i t h  the exception o f  subsection ( 2 )  i s  funct iona l ly  
equivalent t o  ACA s.  135(21. S .  138(2) would not a l t e r  the 
substance o f  the law but would simply ensure that the court  
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has the power necessary to give effect to i t .  S. 138 
follows its CBCA counterpart. 

1 3 9 . ( 1 )  A corporation or a shareholder 
or director may apply to the Court to 
determine any controversy with respect to an 
election or appointment of a director or 
auditor of the corporation. 

(2) Upon an application under this 
section, the Court may make any order i t  
thinks fit including, without limiting the 
generality of the foregoing, any one or more 
of the following: 

(a) an order restraining a director or 
auditor whose election or 
appointment is challenged from 
acting pending determination of the 
dispute; 

(b) an order declaring the result of 
the disputed election or 
appointment; 

Ic) an order requiring a new election 
or appointment, and including in 
the order directions for the 
management of the business and 
affairs of the corporation until a 
new election is held or appointment 
made ; 

(dJ an order determining the voting 
rights of shareholders and of 
persons claiming to own shares. 

NOTE:  Court review of election. CBCA s. 139 

S. 139 would provide a relatively simple, inexpensive and 
effective procedure for reviewing the election of a director 
or the appointment of the auditor, and would overcome 
substantive and procedural difficulties in the present law. 
See discussion at p. 63 of our Report. 

139.1 A written agreement between 2 or 
more shareholders may provide that in 
exercising voting rights the shares held by 
them shall be voted as provided in the 
agreement. 

N O T E :  Pooling agreement. CBCA s. 1 4 0 ( 1 1 .  



Comnen t 

We think tha t ,  on balance, shareholders should be able t o  
agree about the exercise o f  vot ing r i g h t s  even though the 
agreement may g ive  one shareholder or group o f  shareholders 
an advantage i n  the maintenance of  inf luence or con t ro l .  We 
think also that the proposed ABCA should s ta te  what the law 
i s ,  w i th  a view t o  removing doubt. S .  139.1 would therefore 
permit poo l in  agreements among shareholders. I t  fol lows 
CBCA s.  1401 1 8 .  but we think that i t  should appear i n  a 
separate sect ion,  leaving s .  140 t o  deal w i t h  unanimous 
shareholder agreements on ly .  

140.(1) A unanimous shareholder 
agreement may provide for  any or a l l  o f  the 
fo l lowing:  

( a )  the regula t ion o f  the r i g h t s  and 
l i a b i l i t i e s  of  the shareholders, as 
shareholders, among themselves or 
between themselves and any other 
par ty  t o  the agreement; 

( b )  the regula t ion o f  the e lec t ion  o f  
d i rec to rs ;  

( c )  the management o f  the business and 
a f f a i r s  o f  the corporat ion,  
including the r e s t r i c t i o n  or 
abrogation, i n  whole o r  i n  p a r t ,  o f  
the powers o f  the d i rec to rs ;  

( d l  any other matter that may be 
contained i n  a unanimous 
shareholder agreement pursuant t o  
any other prov is ion o f  t h i s  Act. 

( 2 1  I f  a unanimous shareholder 
agreement i s  i n  e f f ec t  at  the time a share i s  
issued by a corporat ion t o  a person other 
than an ex i s t i ng  shareholder, 

( a )  that person i s  deemed t o  be a pa r ty  
t o  the agreement whether or not he 
had actual knowledge o f  i t  when the 
share c e r t i f i c a t e  was issued, 

( b )  the issue of  the share c e r t i f i c a t e  
does not operate t o  terminate the 
agreement, and 

( c )  i f  he i s  a bona f i d e  purchaser 
without actual knowledge of  the 
unanimous shareholder agreement, 
that person may rescind the 
contract under which the shares 
were acquired by g iv ing  a not ice t o  
that e f fec t  t o  the corporation 
w i t h i n  a reasonable time a f t e r  the 
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person receives actual  knowledge o f  
the unanimous shareholder 
agreement. 

( 3 )  Notwithstanding sect ion 4 5 ( 8 ) ,  i f  a 
unanimous shareholder agreement i s  i n  e f f e c t  
when a person who i s  not a pa r t y  t o  the 
agreement acquires a share o f  a corpora t ion,  
other than under subsection (21, 

[ a )  the person who acquired the share 
i s  deemed t o  be a p a r t y  t o  the 
agreement whether o r  not he had 
actual  knowledge o f  i t  when he 
acquired the share, and 

( b )  ne i ther  the acqu is i t i on  o f  the 
share nor the r e g i s t r a t i o n  o f  that  
person as a shareholder operates t o  
terminate the agreement. 

( a )  a person re fe r red  t o  i n  subsection 
( 3 )  i s  a bona f i d e  purchaser as 
def ined i n  sect ion 44(2) and d i d  
not  have actual  knowledge o f  the 
unanimous shareholder agreement, 
and 

i b )  h i s  t rans fe ro r ' s  share c e r t i f i c a t e  
d i d  not contain a reference t o  the 
unanimous shareholders agreement, 

tha t  person may, w i t h i n  30 days a f t e r  he 
acquires ac tua l  knowledge o f  the existence o f  
the agreement, send t o  the corporat ion a 
n o t i c e  o f  ob jec t ion  t o  the agreement. 

15) I f  a person sends a no t i ce  o f  
ob jec t ion  under subsection ( 4 ) ,  

( a )  he i s  e n t i t l e d  t o  be pa id  by the 
corporat ion the f a i r  value o f  the 
shares he ld  by him, determined as 
o f  the c lose o f  business on the day 
on which he became a shareholder, 
and 

( b )  sect ion 184(4) and (6) t o  (20 )  
app l ies ,  w i t h  the necessary 
changes, as i f  the no t i ce  o f  
ob jec t ion  under subsection ( 4 )  were 
a w r i t t e n  ob jec t ion sent t o  the 
corporat ion under sect ion 184(5 ) .  

(6) A t ransferee who i s  e n t i t l e d  t o  be 
pa id  the f a i r  value o f  h i s  shares under 
subsection ( 5 )  a l so  has the r i g h t  t o  recover 
from the t ransferor  by ac t ion  the amount by  
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which the value o f  the consideration paid for 
h i s  shares exceeds the f a i r  value o f  those 
shares. 

( 7 )  A shareholder who i s  a par ty  or i s  
deemed to  be a par ty  t o  a unanimous 
shareholder agreement has a l l  the r i g h t s ,  
powers and dut ies and incurs a l l  the 
l i a b i l i t i e s  o f  a d i rec to r  o f  the corporation 
t o  which the agreement re la tes t o  the extent 
that the agreement r e s t r i c t s  the powers of  
the d i rec to rs  t o  manage the business and 
a f f a i r s  o f  the corporation, and the d i rec to rs  
are thereby re l ieved of  the i r  dut ies and 
l i a b i l i t i e s ,  including any l i a b i l i t i e s  under 
section 114, t o  the same extent.  

( 8 )  A unanimous shareholder agreement 
may not be amended without the w r i t t en  
consent of  a l l  those who are shareholders at 
the e f f ec t i ve  date o f  the amendment. 

(91  A unanimous shareholder agreement 
may exclude the appl icat ion to  the agreement 
o f  a l l  but not part  o f  t h i s  section. 

NOTE:  Unanimous shareholder agreement. CECA s. 140(2) t o  
(4) substant ia l ly  varied. 

Comnen t 

1 .  See the general discussion o f  unanimous shareholder 
agreements comnencing at  p .  21 of our Report. 

2. CBCL s. 140(2) re fe rs  t o  a wr i t ten  agreement among a l l  the 
shareholders o f  the corporation, w i th  or without other 
par t ies ,  " t ha t  r e s t r i c t s ,  i n  whole or i n  pa r t ,  the powers o f  
the d i rectors  t o  manage the business and a f f a i r s  o f  the 
corporat ion",  and val idates such an agreement. Elsewhere i n  
the CBCA there are various references t o  other things that 
may appear i n  a unanimous shareholder agrement, which i s  
defined as the agreement described i n  s .  140(2) or the 
corresponding declarat ion of  a s ing le  shareholder described 
i n  s .  140(2.11. S .  140(2) of  the d r a f t  Act would provide 
for  a broader class o f  unanimous shareholder agreements, 
which would be able t o  deal w i th  any aspect o f  the 
management of  the company or the re la t ionship among the 
shareholders, and the d e f i n i t i o n  i n  s. 2( 1 )  ( z )  would include 
that class and a sole shareholder's declarat ion. The 
in tent ion o f  the expansion o f  the scope of the section i s  t o  
provide a means by which the shareholders may regulate the i r  
re la t ionship as they see f i t ,  subject on ly  t o  the 
fundamental things that must appear i n  the a r t i c l es  o f  
incorporation. 

3 .  Since s .  140(l)(c) would al low the shareholders toassume 
powers which the d r a f t  Act would otherwise impose upon 
d i rec to rs ,  s .  140(7) would re l ieve  the d i rec to rs  of  the i r  



dut ies and l i a b i l i t i e s  t o  the extent o f  the withdrawal, and 
would impose those dut ies and l i a b i l i t i e s  upon the 
shareholders. I n  so doing i t  would fo l low CBCA s .  1 4 0 ( 4 ) .  

4 .  C B C A  s.  1 4 0 ( 3 )  makes a transferee o f  shares a par ty  t o  an 
ex is t ing  unanimous shareholder agreement. The subsection i s  
however subject t o  CBCA s .  4538) which makes a unanimous 
shareholder agreement ine f fec t i ve  against a transferee who 
has no actual knowledge o f  i t  unless i t  or a reference t o  i t  
i s  noted conspicuously on the share c e r t i f i c a t e .  While we 
are i n  sympathy w i t h  the purpose of  CBCA s.  140(3),  we can 
see d i f f i c u l t i e s  i n  i t s  appl icat ion.  To take on ly  one 
example, suppose that a unanimous shareholder agreement 
provides that the shareholders rather than the d i rec to rs  are 
t o  make the by-laws, a provis ion which could be included i n  
a unanimous shareholder agreement under CECA s. 98 (1 ) .  We 
do not see how that agreement, and by-laws made pursuant t o  
i t ,  could be e f f ec t i ve  wi th  regard t o  some o f  the 
shareholders and not a l l  o f  them. We have attempted t o  make 
prov is ion fo r  the problem o f  the transferee without not ice 
(which should a r i se  on ly  in f requent ly )  i n  the way which i s  
set out i n  s .  140!2) to  ( 6 )  o f  the d r a f t  Act. 

5. S .  140(2! o f  the d r a f t  Act would deal w i t h  the s i t ua t i on  i n  
which the corporat ion issues a share c e r t i f i c a t e  from i t s  
treasury t o  a person other than an ex i s t i ng  shareholder. 
The subsection would provide that the new shareholder i s  
deemed t o  be a pa r ty  t o  an ex is t ing  unanimous shareholder 
agreement, and that the unanimous shareholder agreement i s  
not terminated; but i t  would g ive the new shareholder the 
r i g h t  t o  rescind h i s  contract o f  purchase of  the shares. 
The new shareholder, i n  other words, would have the r i g h t  t o  
accept the shares subject t o  the unanimous shareholder 
agreement or t o  rescind and get back the consideration which 
he gave. 

6 .  S .  14013) t o  ! 6 )  o f  the d r a f t  Act would deal w i t h  the 
s i t ua t i on  i n  which a person who i s  not a par ty  t o  the 
unanimous shareholder agreement acquires a share i n  the 
corporation by t ransfer or transmission o f  the share from a 
shareholder. S .  1 4 0 ( 3 1  would make him a par ty  t o  the 
agreement and would provide that the agreement i s  not 
terminated. Under s.  14014) and ( 5 ) ,  i f  the transferee i s  a 
bona f i d e  purchaser and d i d  not have actual knowledge of  the 
agreement, and i f  h i s  t ransferor 's  share c e r t i f i c a t e  d i d  not 
re fe r  t o  i t ,  he could elect  t o  object to  the agreement, i n  
which case he would be e n t i t l e d  t o  be pa id  the f a i r  value of  
h i s  shares and t o  sue h i s  t ransferor for any amount by which 
the value o f  the consideration which he paid exceeded the 
f a i r  value o f  the shares. I t  w i l l  be seen that i n  order t o  
prevent a s i t ua t i on  a r i s ing  i n  which a purchaser could 
escape from s.  140i31, the corporat ion would merely have to  
ensure that a l l  share c e r t i f i c a t e s  which i t  issues re fe r  t o  
the agreement. 

7 .  S .  14013) would al low the shareholders t o  exclude s.  140. 
The exclusion would leave the agreement a mere personal 
agreement among the par t ies  t o  i t .  The addi t ion o f  the 
subsection flows from our discussions w i t h  our lawyer 
consultants. 



Sec. 141  

P A R T  12 

P R O X I E S  

1 4 1 .  I n  t h i s  Part ,  

( a )  "form o f  proxyn means a w r i t t e n  or 
p r in ted  form tha t ,  upon completion 
and execution by or on behalf o f  a 
shareholder, becomes a proxy; 

( b )  "proxy" means a completed and 
executed form o f  proxy by means o f  
which a shareholder appoints a 
proxyholder t o  attend and act on 
h i s  behalf at  a meeting o f  
shareholders; 

( c )  " reg is t ran t "  means a person 
required t o  be registered t o  trade 
or deal i n  secur i t i es  under the 
laws o f  any j u r i sd i c t i on ;  

( d l  " s o l i c i t "  or " s o l i c i t a t i o n "  
i nc 1 udes 

( i )  a request for  a proxy whether 
or not accompanied by or 
included i n  a form o f  proxy, 

( i i) a request t o  execute or .not  t o  
execute a form o f  proxy or t o  
revoke a proxy, 

(iii) the sending o f  a form o f  proxy 
or other comnunication t o  a 
shareholder under 
circumstances reasonably 
calculated t o  r esu l t  i n  the 
procurement, wi thholding or 
revocation o f  a proxy, and 

( i v )  the sending o f  a form o f  proxy 
t o  a shareholder under sect ion 
1 4 3 ,  

but does not include 

( v )  the sending o f  a form o f  proxy 
i n  response t o  an unso l i c i ted  
request made by or on behalf 
o f  a shareholder, 

( v i )  the performance o f  
administrat ive acts or 
professional services on 
behalf o f  a person s o l i c i t i n g  
a proxy, 
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( v i i !  the sending by a reg is t rant  of  
the documents re fer red t o  i n  
section 147, or 

( v i i i )  a s o l i c i t a t i o n  by a person i n  
respect o f  shares o f  which he 
i s  the benef ic ia l  owner; 

( e l  " s o l i c i t a t i o n  by or on behalf o f  
the management o f  a corporation" 
means a s o l i c i t a t i o n  by any person 
pursuant t o  a reso lu t ion or 
ins t ruct ions o f ,  or w i t h  the 
acquiescence o f ,  the d i rectors  or a 
c o m i t t e e  o f  the d i rec to rs .  

NOTE: Def in i t ions for Part 12. CBCA s. 141  var ied i n  the 
d e f i n i t i o n  o f  reg is t rant  t o  re fer  t o  a "person" instead o f  a 
" secur i t i es  broker or dealer" .  

The d e f i n i t i o n  o f  " s o l i c i t "  or " s o l i c i t a t i o n "  i n  s .  141  i s  
substant ia l ly  the same as the d e f i n i t i o n  o f  the same terms 
i n  s. 81 o f  B i l l  76 o f  1978, The Secur i t ies Act, except that 
s .  81 does.not include s .  1 4 l ( d ) ( v i i )  or ( v i i i ) .  

142.(1) A shareholder e n t i t l e d  t o  vote 
at  a meeting o f  shareholders may by means o f  
a proxy appoint a proxyholder and one or more 
a l te rna te  proxyholders, who are not required 
t o  be shareholders, t o  attend and act at  the 
meeting i n  the manner and t o  the extent 
authorized by the proxy and w i t h  the 
au thor i t y  conferred by the proxy. 

( 2 )  A proxy shal l  be executed by the 
shareholder or by h i s  attorney authorized i n  
w r i t i ng .  

( 3 )  A proxy i s  v a l i d  only a t  the 
meeting i n  respect o f  which i t  i s  given or 
any adjournment of that meeting. 

( 4 )  A shareholder may revoke a proxy 

( a )  by deposit ing an instrument i n  
w r i t i ng  executed by him or by h i s  
attorney authorized i n  w r i t i n g  

( i )  at the registered o f f i c e  o f  
the corporation at any time up 
t o  and including the las t  
business day preceding the day 
o f  the meeting, or an 
adjournment o f  that meeting, 
a t  which the proxy i s  t o  be 
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used, or 

l i i )  w i th  the chairman o f  the 
meeting on the day of the 
meeting or an adjournment o f  
the meeting, o r  

( b )  i n  any other manner permitted by 
law. 

( 5 )  The d i rec to rs  may speci fy i n  a 
not ice c a l l i n g  a meeting o f  shareholders a 
time not exceeding 48 hours, excluding 
Saturdays and hol idays,  preceding the meeting 
or an adjournment o f  the meeting before which 
time proxies t o  be used at the meeting must 
be deposited w i t h  the corporat ion or i t s  agent. 

NOTE: Appointing proxyholder. CBCA s.  142. 

Comnen t 

1 .  S .  142(1) would confirm the customary r i g h t  of  a shareholder 
t o  vote by proxy. I t  would also confirm h i s  r i g h t  t o  
appoint a proxyholder who i s  not a shareholder. 

2. S .  142(31 would preclude the s o l i c i t a t i o n  of  a continuing 
proxy, and i s  therefore o f  p rac t i ca l  importance. The 
reasons fo r  i t  appear i n  our Report at p .  1 1 1 .  There would, 
however, be a way i n  which a shareholder cauld leave h i s  
a f f a i r s  i n  the hands o f  a t rusted man o f  business for  an 
extended per iod o f  time. He would be able t o  execute a 
w r i t t en  power o f  attorney i n  favour of  the man of business, 
and the at torney would then be able t o  execute proxies i n  
h i s  own favour for  each meeting as required. 

3 .  S .  142(41 would leave the shareholder f ree t o  revoke h i s  
proxy at any time before the vote.  

4 .  S .  142(5) would g ive the corporation time to  v e r i f y  and 
tabulate proxies.  The power to  requi re  the deposit of  
proxies i n  advance could be abused but we think the 
l i m i t a t i o n  t o  a per iod o f  48 hours i s  a reasonable safeguard 
against abuse. 

143. (1)  Subject t o  subsection ( 2 1 ,  the 
management o f  a corporation sha l l ,  
concurrently w i th  g iv ing  not ice o f  a meeting 
o f  shareholders, send a form o f  proxy i n  
prescribed form to  each shareholder who i s  
e n t i t l e d  t o  receive not ice o f  the meeting. 

( 2 )  I f  a corporation has not more than 
15 shareholders e n t i t l e d  to  vote a t  meetings 
o f  shareholders, 2 or more j o i n t  holders 
being counted as one shareholder, the 
management o f  the corporation i s  not required 
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to send a form of proxy under subsection (1) 

(3) If the management of a corporation 
fails to comply, without reasonable cause, 
with subsection ( 1 1 ,  the corporation is 
guilty of an offence and liable on summary 
conviction to a fine of not more than $5000. 

(4) If a corporation contravenes 
subsection (31, then, whether or not the 
corporation has been prosecuted or convicted 
in respect of that contravention, any director or officer of the corporation who 
knowingly authorizes, permits or acquiesces 
in the contravention is also guilty of an 
offence and liable on summary conviction to a 
fine of not more than $5000 or to 
imprisonment for a term of not more than 6 
months or to both. 

NOTE: Mandatory solicitation. CBCB s. 143, varied in 
subsections (1) and (4). 

Comnen t 

1 .  We think that proxies and proxy solicitation should be 
considered primarily matters of business corporations law 
and we have therefore dealt with them in Part 12 of the 
draft Act. See the discussion in our Report at pp. 107-114. 

2. We are, however, concerned about the wording of CBCA 
Regulation 32(5) and (61, which are as follows: 

(5) A form of proxy shall provide a 
means for the shareholder to specify that the 
shares registered in his name shall be voted 
for or against each matter or group of 
related matters identified in the notice of 
meeting, a management proxy circular, 
dissident's proxy circular or a proposal 
under section 131 of the Act, other than the 
appointment of an auditor and the election of 
directors. 

(6) A form of proxy may confer 
authority with respect to matters for which a 
choice is not provided in accordance with 
subsection ( 5 )  if the form of proxy, the 
management proxy circular or the dissident's 
proxy circular states in bold faced type how 
the proxyholder will vote the shares in 
respect of each matter or group of related matters. 

The reason for our concern is that i t  appears to us that 
CBCA Regulation 32(6) could be read (and, indeed, may make 
any other reading difficult) so that whoever sends the proxy 
form can elect either to send a form which allows the 
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shareholder t o  speci fy how h i s  votes are t o  be cast ,  or t o  
send a form which does not do so but e i the r  i t s e l f  says, or 
i s  accompanied by a proxy c i r cu l a r  which says, how the 
designated proxyholder w i l l  vote. That reading would, we 
th ink,  l a rge ly  negate the e f fec t  of CBCA Regulation 32 (5 ) ,  
and, indeed, the e f f ec t  o f  the scheme. I t  i s  a lso a 
departure from our present Secur i t ies Act which makes i t  
c lear that the proxy form may confer a d iscret ionary  
author i ty  on the proxyholder only i f  the shareholder does 
not speci fy h i s  own choice (and i f i t  or the c i r cu l a r  says 
how i t  i s  intended t o  vote the shares). S .  158(4) and ( 5 )  
o f  Ontario Reg. 478/79 carry  out what the t rue in ten t ion  o f  
the CBCA i s  or should be and we quote them here as an 
ind icat ion o f  the k ind  o f  regu la t ion which we th ink should 
be made: 

14) Every form o f  proxy sha l l  provide a 
means fo r  the secur i ty  holder t o  speci fy that 
the secur i t i es  registered i n  h i s  name shal l  
be voted for  or against each matter or group 
o f  re la ted  matters i den t i f i ed  there in  or i n  
the no t i ce  of meeting or i n  an informat ion 
c i r c u l a r ,  other than the appointment o f  an 
audi tor  and the e lec t ion  o f  d i rec to rs .  

( 5 )  A proxy may confer d iscret ionary  
au thor i t y  w i th  respect t o  each matter 
re fer red t o  i n  subsection 4 as t o  which a 
choice i s  not so spec i f ied i f  the form o f  
proxy or the information c i r cu l a r  states i n  
bold-face type how the secur i t i es  represented 
by the proxy w i l l  be voted i n  respect o f  each 
matter or group o f  re la ted matters. 

3 .  The cost i n  time and money o f  preparing and 
sending out a proxy c i r cu l a r  i s  substant ia l ,  and 
i s  not l i k e l y  t o  be ' u s t i f i a b l e  i n  a small 
corporat ion.  5. 143121 would accordingly exempt 
from mandatory s o l i c i t a t i o n  corporations w i t h  not 
more than 15 shareholders e n t i t l e d  t o  vote. 

144.(1) A person shal l  not s o l i c i t  
proxies un 1 ess 

( a )  i n  the case of s o l i c i t a t i o n  by or 
on behalf o f  the management o f  a 
corporat ion,  a management proxy 
c i r cu l a r  i n  prescribed form, e i the r  
as an appendix t o  or as a separate 
document accompanying the no t i ce  of 
the meeting, or 

( b )  i n  the case of  any other 
s o l i c i t a t i o n ,  a d iss iden t ' s  proxy 
c i r cu l a r  i n  prescribed form s ta t ing  
the purposes o f  the s o l i c i t a t i o n  

i s  sent t o  the auditor o f  the corporat ion,  t o  
each shareholder whose proxy i s  s o l i c i t e d  
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and, i f  clause ( b l  appl ies,  t o  the 
corporat ion.  

( 2 )  Subsection ( 1 )  does not apply t o  a 
corporat ion that has 15 or fewer shareholders 
e n t i t l e d  t o  vote at  meetings o f  shareholders. 

( 3 )  A person required t o  send a 
management proxy c i r cu l a r  or d iss iden t ' s  
proxy c i r cu l a r  sha l l  send concurrent ly a copy 
o f  i t  t o  the Director together w i t h  a copy o f  
the no t i ce  o f  meeting, form o f  proxy and any 
other documents for  use i n  connection w i t h  
the meeting. 

( 4 )  A person who f a i l s  t o  comply w i t h  
subsection ( 1 )  o r  ( 3 )  i s  g u i l t y  o f  an offence 
and l i a b l e  on sumnary convict ion t o  a f i n e  o f  
not more than $5000 o r  t o  imprisonment for  a 
term o f  not more than 6 months or t o  both.  

( 5 )  I f  the person who contravenes 
subsection ( 3 )  i s  a body corporate, then, 
whether or not the body corporate has been 
prosecuted or convicted i n  respect o f  the 
contravention, any d i rec to r  o r  o f f i c e r  o f  the 
body corporate who knowingly authorizes, 
permits or acquiesces i n  the contravention i s  
a lso g u i l t y  o f  an offence and l i a b l e  on 
sumnary conv ic t ion t o  a f i ne  o f  not more than 
$5000 or t o  imprisonment for  a term o f  not 
more than 6 months or t o  both. 

N O T E :  S o l i c i t i n g  proxies.  CBCA s .  144, var ied by the 
addi t ion o f  subsection ( 2 )  and var ied i n  subsection ( 4 )  t o  
read "subsection ( 1 )  or ( 2 ) "  instead of  "subsection ( 1 )  and 
I ~ I U  

1 .  S .  144( 1 3  would, along w i th  the requirement i n  s .  1 4 3 (  1 )  
that  proxies be s o l i c i t e d ,  have the e f fec t  o f  requ i r ing  that 
the shareholders be given information upon which t o  form an 
opinion on the issues. We have not d ra f ted  regulat ions 
prescr ib ing the information t o  be contained i n  the c i r c u l a r ,  
but we th ink  that  they should be along the l ines of  those 
made under the CBCA.  

2. I t  w i l l  be noted that a l l  proxy s o l i c i t a t i o n s  are covered by 
the subsection. I f  the s o l i c i t a t i o n  i s  not "by or on behalf 
of  management" i t  would f a l l  w i t h i n  the term "any other 
s o l i c i t a t i o n " ;  the person s o l i c i t i n g  must send one form o f  
proxy c i r cu l a r  o r  the other.  

3. CBCA s .  144(1) appears i n  terms t o  cover corporations 
5 .  144(2) has been inserted i n  the d r a f t  Act t o  make i t  
c lear that a small corporat ion need not incur the cost 
involved i n  preparing a proxy c i r c u l a r .  
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4. S .  144(3) would place i n  the hands o f  a pub l i c  o f f i c i a l ,  the 
Director o f  the Secur i t ies Comnission, the c i r cu l a r s  being 
sent to  the investors whom i t  i s  h i s  funct ion to  p ro tec t .  
His funct ion i n  the case o f  a non-d is t r ibu t ing  corporation 
i s  not so c l ea r ,  but the f i l i n g  o f  the documents wi th  him 
would be a useful  safeguard for larger non-d is t r ibu t ing  
corporations where i t  may be expected that there i s  a 
substant ia l  number o f  shareholders outside the cont ro l  
group. I f  the f i l i n g  would not be appropriate i n  a 
par t i cu la r  case, the corporation could apply for exemption 
under s .  145(1 ) .  

145.(1) Upon the appl icat ion o f  an 
interested person, the Director may make an 
order on such terms as he thinks f i t  
exempting that person from any o f  the 
requirements o f  section 143 or 144( 1 1 ,  which 
order may have retrospect ive e f f ec t .  

( 2 )  The Director may publ ish i n  the 
Registrar 's Periodical or otherwise the 
pa r t i cu l a r s  o f  exemptions granted under t h i s  
section together wi th  the reasons for them. 

NOTE: Exemption orders. C B C A  s .  145. 

Cornrnen t 

1 .  There may be cases i n  which the requirement o f  proxy 
s o l i c i t a t i o n ,  or the requirement o f  a proxy c i r c u l a r ,  would 
be u n j u s t i f i e d  or contrary t o  the corporat ion's in terests .  
S .  145(1) provides a means o f  obtaining an exemption i n  such 
cases. 

2. I t  i s  desirable that ,  i n  general, p u b l i c i t y  be given to  the 
exercise o f  the exempting power, but p u b l i c i t y  i n  some 
par t i cu la r  cases may be harmful. S .  145(2) would therefore 
provide for  pub l i ca t ion  on a d iscret ionary  basis.  

146.(1) A person who s o l i c i t s  a proxy 
and i s  appointed as a proxyholder sha l l  
attend i n  person or cause an a l ternate 
proxyholder t o  attend the meeting i n  respect 
of  which the proxy i s  given and comply w i t h  
the d i rec t ions  of  the shareholder who 
appointed him. 

( 2 )  A proxyholder or an a l ternate 
proxyholder has the same r i g h t s  as the 
shareholder who appointed him to  speak at  a 
meeting o f  shareholders i n  respect o f  any 
matter, t o  vote by way o f  b a l l o t  at  the 
meeting and, except where a proxyholder or an 
a l ternate proxyholder has c o n f l i c t i n g  
ins t ruc t ions  from more than one shareholder, 
t o  vote at  such a meeting i n  respect of any 
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matter by way of  any show of hands. 

( 3 )  Notwithstanding subsections ( 1 )  and 
( 2 ) ,  i f  the chairman o f  a meeting o f  
shareholders declares t o  the meeting t ha t ,  i f  
a b a l l o t  i s  conducted, the t o t a l  number o f  
votes attached t o  shares represented at  the 
meeting by proxy required t o  be voted against 
what t o  h i s  knowledge w i l l  be the decis ion o f  
the meeting i n  r e l a t i on  t o  any matter or 
group o f  matters i s  less than 5% o f  the votes 
attached t o  the shares e n t i t l e d  t o  vote and 
represented a t  the meeting on that b a l l o t ,  
then, unless a shareholder or proxyholder 
demands a b a l l o t ,  

( a )  the chairman may conduct the vote 
i n  respect of  that  matter or group 
o f  matters by a show o f  hands, and 

( b )  a proxyholder or a l ternate 
proxyholder may vote i n  respect of  
that matter or group o f  matters by 
a show o f  hands. 

( 4 )  A proxyholder or a l te rna te  
proxyholder who without reasonable cause 
f a i l s  t o  comply w i t h  the d i rec t ions  o f  a 
shareholder under t h i s  section i s  g u i l t y  o f  
an offence and l i a b l e  on sumnary conv ic t ion 
t o  a f i n e  o f  not more than $5000 do l la rs  or 
t o  imprisonment fo r  a term o f  not more than 6 
months or t o  both. 

N O T E :  Rights and dut ies  o f  proxyholder. CBCA s .  146. 

1 .  S .  146(1) i s  necessary t o  ensure tha t ,  a f te r  the proxy 
s o l i c i t a t i o n  process has been gone through, a proxyholder 
cannot defeat the wishes o f  a shareholder by not turning up 
t o  vote as he d i r ec t s ,  or by refusing t o  do so. Note that 
s .  146(4) introduces the idea o f  reasonable cause. 

2 .  S .  14612) would make i t  clear that a proxyholder i s  e n t i t l e d  
t o  take pa r t  i n  the proceedings as i f  he were the 
shareholder whose proxy he holds. 

3. S .  146(3) would avoid t h e n e c e s s i t y o f  a b a l l o t  i n  a c a s e i n  
which the meeting i s  dominated by proxies and there are some 
but not many dissent ing proxies. There i s  a s im i la r  
prov is ion i n  ACA s.  143. We have used some o f  the ACA 
wording i n  order t o  make i t  clear that the 5% applies only 
t o  the votes o f  the shares represented a t  the meeting and 
not t o  the votes o f  a l l  the outstanding shares. 

147.(1) Shares o f  a corporation that 



are reg is tered i n  the name o f  a reg is t ran t  or 
h i s  nominee and not benef ical  l y  owned by the 
reg is t ran t  sha l l  not be voted unless the 
reg i s t r an t ,  fo r thw i th  a f te r  receipt  o f  the 
no t i ce  o f  the meeting, f i nanc ia l  statements, 
management proxy c i r c u l a r ,  d i ss iden t ' s  proxy 
c i r c u l a r  and any other documents other than 
the form of  proxy sent to  shareholders by or 
on behalf o f  any person for  use i n  connection 
w i t h  the meeting, sends a copy o f  those 
documents t o  the benef ic ia l  owner and, except 
where the reg is t rant  has received w r i t t en  
vot ing ins t ruct ions from the bene f i c ia l  
owner, a w r i t t en  request for  vot ing 
ins t ruc t ions .  

( 2 )  A reg is t ran t  sha l l  not vote or 
appoint a proxyholder t o  vote shares 
reg is tered i n  h i s  name or i n  the name o f  h i s  
nominee that he does not bene f i ca l l y  own 
unless he receives vot ing ins t ruc t ions  from 
the bene f i c ia l  owner. 

13 )  A person by or on behalf o f  whom a 
s o l i c i t a t i o n  i s  made sha l l ,  a t  the request o f  
a r eg i s t r an t ,  fo r thw i th  fu rn ish  t o  the 
reg is t ran t  at  that  person's expense the 
necessary number o f  copies of  the documents 
re fe r red  t o  i n  subsection ( 1 )  other than 
copies o f  the document requesting vot ing 
ins t ruc t ions .  

(4) O reg is t rant  sha l l  vote or appoint 
a proxyholder t o  vote any shares re fer red t o  
i n  subsection ( 1 )  i n  accordance w i th  any 
w r i t t e n  vot ing ins t ruct ions received from the 
bene f i c ia l  owner. 

( 5 1  I f  requested by a bene f i c ia l  owner, 
a reg is t ran t  sha l l  appoint the bene f i c ia l  
owner or a nominee o f  the bene f i c ia l  owner as 
proxyholder. 

( 6 )  The f a i l u r e  o f  a reg is t ran t  t o  
comply w i t h  t h i s  section does not render vo id  
any meeting o f  shareholders or any act ion 
taken at  a meeting o f  shareholders. 

( 7 )  Nothing i n  t h i s  sect ion gives a 
reg is t ran t  the r i g h t  t o  vote shares that he 
i s  otherwise proh ib i ted from vot ing.  

( 8 )  A reg is t ran t  who knowingly f a i l s  t o  
comply w i t h  t h i s  sect ion i s  g u i l t y  o f  an 
offence and l i a b l e  on sumnary conv ic t ion t o  a 
f i n e  o f  not more than $5000 or t o  
imprisonment fo r  a term of not more than 6 
months or t o  both. 

( 9 )  I f  the reg is t ran t  who contravenes 



subsection ( 8 )  i s  a body corporate, then, 
whether or not the body corporate has been 
prosecuted or convicted i n  respect o f  the 
contravention, any d i rector  or o f f i c e r  o f  the 
body corporate who knowingly authorizes, 
permits or acquiesces i n  the contravention i s  
also g u i l t y  o f  an offence and l i a b l e  on 
summary conv ic t ion t o  a f i n e  o f  not more than 
$5000 or t o  imprisonment for  a term o f  not 
more than 6 months or t o  both. 

NOTE:  Duties o f  reg is t ran t .  CBCC s.  1 4 7 .  

Comnen t 

I t  i s  the reg is tered owner o f  shares that i s  e n t i t l e d  t o  
vote them. Many shares however are represented by s t reet  
c e r t i f i c a t e s  registered i n  the names of  brokers who have no 
bene f i c ia l  in terest  i n  them. The registered owner may have 
sold them long since and there may therefore be a new 
bene f i c ia l  owner unknown t o  the corporation. I t  i s  not 
appropriate that a comnon p rac t i ce  o f  the market should 
confer vot ing power upon persons who have no rea l  i n te res t  
i n  the shares. This section makes prov is ion against i t ,  
without i n t e r f e r i ng  w i t h  the broker 's r i g h t  t o  vote h i s  own 
shares or w i t h  h i s  r i g h t  t o  act as a proxyholder. 

1 4 8 . ( 1 )  I f  a form of  proxy, management 
proxy c i r cu l a r  or d iss iden t ' s  proxy c i r cu l a r  
contains an untrue statement o f  a mater ia l  
fac t  or omits t o  s ta te  a mater ia l  fac t  
required i n  i t  or necessary t o  make a 
statement contained i n  i t  not misleading i n  
the l i g h t  o f  the circumstances i n  which i t  
was made, an interested person or the 
Director may apply t o  the Court and the Court 
may make any order i t  th inks f i t  including, 
without l i m i t i n g  the genera l i ty  o f  the 
foregoing, any one or more o f  the fo l lowing:  

( a )  an order r e s t ~ a i n i n g  the 
s o l i c i t a t i o n ,  the holding of  the 
meeting, or any person from 
implementing or act ing upon any 
reso lu t ion passed at the meeting t o  
which the form o f  proxy, management 
proxy c i r cu l a r  or d iss iden t ' s  proxy 
c i r cu l a r  re la tes;  

i b )  an order requ i r ing  cor rect ion o f  
any form o f  proxy or proxy c i r cu l a r  
and a fur ther s o l i c i t a t i o n ;  

( c )  an order adjourning the meeting. 

(2) An applicant under t h i s  sect ion 
sha l l  g i ve  t o  the Director not ice o f  the 



appl icat ion and the Director i s  e n t i t l e d  t o  
appear and be heard i n  person or by counsel. 

N O T E :  Court orders. CBCA s.  148. 

Comrnen t 

1 .  S .  148(1) i s  necessary t o  ensure tha t ,  i f  necessary 
information i s  omitted from the c i r c u l a r ,  or  i f  fa lse 
information i s  given, the court would have power t o  see that 
the s i t ua t i on  i s  r e c t i f i e d  before the vote i s  held.  

2. S .  148(2) i s  intended t o  ensure that the a l legat ions are 
brought t o  the a t ten t ion  o f  the Director o f  the Alberta 
Secur i t ies Comnission and t o  g ive  him status t o  take par t  i n  
the proceedings w i th  a view t o  ensuring that the in terest  o f  
the investors i n  receiv ing proper information i s  protected. 



Sec. 149 

PART 13 

FINANCIAL DISCLOSURE 

149.( 1 )  Subject to section 150, the 
directors of a corporation shall place before 
the shareholders at every annual meeting 

la) the following financial statements 
as prescribed: 

(i) if the corporation has not 
completed a financial period 
and the meeting is held after 
the end of the first 6-month 
period of that financial 
period, a financial statement 
for the period that began on 
the date the corporation came 
into existence and ended on a 
date occurring not earlier 
than 6 months before the 
annual meeting; 

( i i  if the corporation has 
completed only one financial 
period, a financial statement 
for that year; 

(iii) if the corporation has 
completed 2 or more financial 
periods, comparative financial 
statements for the last 2 
completed financial periods; 

iiv) if the corporation has 
completed one or more 
financial periods but the 
annual meeting is held after 6 
months has expired in its 
current financial period, a 
financial statement for the 
period that 

(Ai began at the cormencement 
of its current financial 
period, and 

( 8 )  ended on a date that 
occurred not earlier than 
6 months before the 
annual meeting, 

in addition to any statements 
required under subclause (ii) 
or (iiii, 

Ib) the report of the auditor, if any, 
and 
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( c )  any further information respecting 
the f inanc ia l  pos i t i on  o f  the 
corporation and the resu l t s  of  i t s  
operations required by the 
a r t i c l e s ,  the by-laws or any 
unanimous shareholder agreement. 

( 2 )  Nothwithstanding subsection 
( 1 )  ( a )  ( i i i ) ,  the f inanc ia l  statements for  the 
ea r l i e r  o f  the 2 f i nanc ia l  periods re fe r red  
t o  i n  that subclause may be omitted i f  the 
reason for  the omission i s  set out i n  the 
f i nanc ia l  statement, or i n  a note t o  them, t o  
be placed before the shareholders at  the 
annua 1 meet i ng . 

N O T E :  Annual f i nanc ia l  statements. CBCA s.  149 var ied i n  
subsections ( 1 )  ( a )  and ( 2 ) .  

Comment 

1 .  See the discussion o f  Financial Statements commencing at p 
102 of our Report. 

2. CBCA Regulation 4 4 ,  which i s  based on CBCA s .  149(1) ,  adopts 
the Handbook o f  the Canadian I n s t i t u t e  o f  Chartered 
Accountants as the standard by which f inanc ia l  statements 
are t o  be prepared. I f  s.  149(1) o f  the proposed Act i s  
adopted, i t  w i l l  be necessary t o  promulgate a regula t ion 
dealing w i t h  the form and content o f  f i nanc ia l  statements. 
S .  25411)(e) o f  the d ra f t  Act, which fo l lows i t s  CBCA 
counterpart, would give the Lieutenant-Governor i n  Council 
the power t o  fo l low the CBCA Regulation 4 4 .  

3 .  I n  the case o f  a corporation that has been i n  existence for 
a number o f  years, CBCA s .  1 4 9 ( l ) ( a /  c a l l s  for  "comparative 
f i nanc ia l  statements" r e l a t i n g  separately t o  the immediately 
preceding f inanc ia l  period i s .  1 4 9 ( l ) ( a ) ( i i ) )  and, i f  the 
meeting i s  more than 6 months i n t o  the ex i s t i ng  f i nanc ia l  
per iod,  a "stub" per iod i n  the ex i s t i ng  f i nanc ia l  per iod.  
While i t  may be i m p l i c i t  i n  that  wording that a comparison 
must be made between the las t  and second las t  f i nanc ia l  
periods, we th ink that i t  should be made e x p l i c i t  (as ACA s.  
1 2 0 ( l i ( b i  does i n  the case o f  pub l i c  companies), and s.  
1 4 9 ( l ) ( a ) ( i i i )  o f  the d ra f t  Act would do so. The 
requirement o f  comparative statements for  Alberta 
corporations other than pub l i c  companies would be new. We 
understand from the Alberta I n s t i t u t e  o f  Chartered 
Accountants that  s.  149(1) would be workable. 

4 .  There may be reasons why the previous year 's f i nanc ia l  
statements would be o f  l i t t l e  value, for  example, i f  there 
had been an amalgamation dur ing the f inanc ia l  year; or a l l  
the shareholders may waive a requirement o f  s .  149 or of  the 
regulat ions.  S .  14912) would al low a corporation i n  such a 
case t o  omit the information and say why. 

5. S .  149(23 i s  s imi lar  t o  the provis ions contained i n  the 
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Securit ies Act up t o  the year 1972. I n  that year the 
Securit ies Act was amended, and i t  at  present requires the 
consent o f  the Director before f inanc ia l  statements can be 
omitted. 

6 .  S .  149 would not apply to  a corporation which i s  subject to  
and complies w i th  the Secur i t ies Act provis ions re l a t i ng  t o  
the same subject matter: see s .  150(1) o f  the d r a f t  Act. 

150. (1)  Section 149 does not apply t o  a 
corporation which i s  subject to  and complies 
w i th  the provisions o f  the Secur i t ies Act 
r e l a t i n g  t o  the f inanc ia l  statements t o  be 
placed before the shareholders at  every 
annual meeting. 

( 2 )  A corporation may apply t o  the 
Director for  an order authorizing the 
corporation t o  omit from i t s  f inanc ia l  
statements any item prescribed, or t o  
dispense w i th  the publ icat ion o f  any 
f inanc ia l  statement prescribed, and the 
Director may, i f  he reasonably believes that 
the disclosure o f  the item or statement would 
be detrimental to  the corporation, make the 
order on any reasonable condit ions he thinks 
f i t .  

N O T E :  Exemption. CBCA s. 150(1) and new. 

Comen t 

1 .  S .  150!1) i s  introduced to  avoid dupl icat ion o f  requirements 
upon a corporation which i s  subject t o  the Secur i t ies Act. 

S .  150(2) would apply t o  a l l  corporations whether or not 
they d i s t r i b u t e  the i r  secur i t ies  t o  the pub l i c .  There may 
be non-d is t r ibut ing corporations who wish, for  v a l i d  
reasons, t o  omit ce r ta in  items from the i r  f inanc ia l  
statements, and we think that the proposed ABCA should 
provide machinery by which they could do so. While the 
p r inc ipa l  functions of the Director o f  the Secur i t ies 
Comission re l a te  t o  d i s t r i bu t i ng  corporations, i t  seems 
appropriate that the he should be the functionary w i t h  power 
t o  al low any corporation t o  omit information on any terms he 
thinks necessary for the protect ion o f  the shareholders. 

151 . i l )  A corporation shal l  keep a t  i t s  
records o f f i c e  a copy of  the f in3nc ia l  
statements o f  each o f  i t s  subsidiary bodies 
corporate and o f  each body corporate the 
accounts o f  which are consolidated i n  the 
f inanc ia l  statements o f  the corporation. 

( 2 )  Shareholders of  a corporation and 
the i r  agents and legal representatives may 
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upon request examine the statements re fe r red  
to  i n  subsection ( 1 )  dur ing the usual 
business hours o f  the corporat ion,  and may 
make ext racts  from them, f ree o f  charge. 

( 3 )  A corporat ion may, w i t h i n  15 days 
o f  a request t o  examine under subsection (21, 
apply t o  the Court for  an order bar r ing  the 
r i g h t  o f  any person t o  so examine, and the 
Court may, i f  i t  i s  s a t i s f i e d  that the 
examination would be detrimental t o  the 
corporat ion or a subsidiary body corporate, 
bar that r i g h t  and make any fur ther  order i t  
thinks f i t .  

(41 A corporat ion sha l l  g ive no t i ce  o f  
an appl icat ion under subsection ( 3 )  t o  

( a )  the person making a request under 
subsection (21, and 

I b )  the D i rec to r ,  i f  the applicant i s  a 
d i s t r i b u t i n g  corporat ion,  

and that person and the Director may appear 
and be heard i n  person or by counsel. 

NOTE: Consolidated statements. CBCA s. 151 var ied i n  
subsection ( 4 )  t o  confine the D i rec to r ' s  r i g h t  t o  not ice and 
t o  appear t o  cases o f  d i s t r i b u t i n g  corporat ions.  

Comnen t  

1 .  S .  151(1) and 151(21 would enable a shareholder o f  a 
corporat ion t o  see the f inanc ia l  statements o f  the 
corporat ion's subsidiar ies and o f  bodies corporate whose 
statements are consolidated w i t h  i t s  statements. I t  i s  
doubtful that  the shareholder has t h i s  r i g h t  under the ACk. 

2 .  S .  1 5 1 ( 3 )  would al low the court t o  bar such an examination 
i f  the disclosure would be detrimental t o  the corporat ion.  
S .  151(4) would al low the Director o f  the Secur i t ies 
Convnission t o  appear on an appl icat ion under s .  15113) i f  he 
believes that the in terests  o f  investors so requi re ;  un l i ke  
i t s  CBCA prototype, however, s .  151(4) would apply only t o  
d i s t r i b u t i n g  corporations as the a f f a i r s  o f  non-d is t r ibut ing 
corporations do not general ly requi re  supervision by the 
Di rector .  

152.1 1 )  The d i rec to rs  o f  a corporat ion 
sha l l  approve the f inanc ia l  statements 
re fe r red  t o  i n  section 149 and the approval 
sha l l  be evidenced by the signature o f  one or 
more d i r ec to r s .  

( 2 )  k corporat ion sha l l  not issue, 
publ ish or c i r cu l a te  copies o f  the f i nanc ia l  



statements re fer red t o  i n  section 149 unless 
the f inanc ia l  statements are 

( a )  approved and signed i n  accordance 
w i t h  subsect ion ( 1 ) , and 

( b )  accompanied by the report  o f  the 
auditor o f  the corporat ion,  i f  any 

N O T E :  Approval o f  f i nanc ia l  statements. CBCA s.  152. 

Comment 

The respons ib i l i t y  o f  the d i rec to rs  for  the f i nanc ia l  
statements i s  fundamental t o  the p ro tec t ion  o f  shareholders 
through f inanc ia l  d isclosure.  S .  152 would require the 
d i rec to rs  t o  assume that r espons ib i l i t y .  

153.(1) A corporat ion sha l l ,  not less 
then 21 days before each annual meeting o f  
shareholders or before the s igning o f  a 
reso lu t ion  under sect ion 136(2) i n  l i e u  o f  
the annual meeting, send a copy o f  the 
documents re fer red to  i n  sect ion 149 t o  each 
shareholder, except t o  a shareholder who has 
informed the corporat ion i n  w r i t i n g  that  he 
does not want a copy o f  those documents. 

(21 A corporation tha t ,  without 
reasonable cause, f a i l s  t o  comply w i t h  
subsection ( 1 )  i s  g u i l t y  o f  an offence and 
l i a b l e  on summary conv ic t ion t o  a f i n e  o f  not 
more than $ 5 0 0 0 .  

NOTE: Copies t o  shareholders. CBCA s .  153. 

The d i s t r i b u t i o n  o f  the f i nanc ia l  statements t o  the 
shareholders before the meeting i s  also fundamental t o  the i r  
pro tect ion through f inanc ia l  d isclosure.  

154.(li A d i s t r i b u t i n g  corporat ion 
sha l l ,  not less than 21 days before each 
annual meeting o f  shareholders or fo r thw i th  
a f t e r  the signing o f  a reso lu t ion under 
sect ion 136(21 i n  l i e u  o f  the annual meeting, 
and i n  any event not la te r  than 15 months 
a f te r  the l as t  date when the l as t  preceding 
annual meeting should have been held or a 
reso lu t ion i n  l i e u  o f  the meeting should have 
been signed, send a copy o f  the documents 
re fer red t o  i n  sect ion 149 t o  the D i rec to r .  
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( 2 )  I f  a d i s t r i b u t i n g  corporat ion 

l a )  sends t o  i t s  shareholders, or 

( b )  i s  required t o  f i l e  w i th  or send t o  
a pub l i c  au thor i t y  or a stock 
exchange 

in te r im f inanc ia l  statements or re la ted  
documents, the corporation sha l l  fo r thw i th  
send copies o f  them t o  the D i rec to r .  

( 3 )  A subsidiary corporation i s  not 
required t o  comply w i th  t h i s  sect ion i f  

( a )  the f i nanc ia l  statements o f  i t s  
holding corporat ion are i n  
consolidated or combined form and 
include the accounts of  the 
subsidiary,  and 

( b )  the consolidated or combined 
f inanc ia l  statements o f  the holding 
corporation are included i n  the 
documents sent t o  the Director by 
the holding corporat ion i n  
compliance w i th  t h i s  sect ion.  

( 4 )  A corporation that f a i l s  t o  comply 
w i th  t h i s  sect ion i s  g u i l t y  o f  an offence and 
l i a b l e  on sumnary conv ic t ion t o  a f i n e  o f  not 
more than $5000. 

NOTE:  Copies t o  Di rector .  CBCA s. 154 w i th  the omission o f  
subsection [ l ) ( b i  (which extended the sect ion t o  
non-d is t r ibu t ing  corporations w i th  annual gross revenues 
exceeding $10 m i l l i o n  or w i th  assets exceeding $5 m i l l i o n )  
and o f  subsections ( 2 )  and ( 3 )  which are re la ted  t o  CBCA 
subsection ( l ) ( b ) .  

Comnen t 

1 .  S .  154 would requi re  d i s t r i b u t i n g  corporations t o  send the i r  
f inanc ia l  statements t o  the Director o f  the Secur i t ies 
Comnission before the annual meeting which w i l l  consider 
them. I t  would not continue the requirement o f  ACA s .  
146(3) that a publ ic  company f i l e  i t s  las t  balance sheet 
w i th  i t s  annual re tu rn  t o  the Registrar o f  Companies. 
F i l i n g  w i t h  the Director appears t o  us t o  be su f f i c i en t  t o  
protect  the shareholders, and would provide him w i th  
information which he might need t o  protect  the i r  in terests .  

2. S .  154 does not include the requirement o f  CBCA 1 5 4 ( 1 )  that 
a non-d is t r ibu t ing  corporation w i th  gross revenues exceeding 
$10,000,000 or assets exceeding $5,000,000 must also send 
f inanc ia l  statements t o  the Di rector .  That requirement does 
not appear t o  serve any purpose connected w i th  corporation 
law. CBCA s .  154i2) and s .  1 5 4 ( 3 )  r e l a t e  t o  that 



requirement and accordingly have not been included i n  s .  
154. 

3 .  S .  154(2) t o  154(4) would go on t o  require that  in te r im 
statements sent by a d i s t r i b u t i n g  corporation t o  
shareholders, t o  a pub l i c  author i ty  or t o  a stock exchange 
also be sent t o  the Di rector ;  t o  excuse f i l i n g  by a 
subsidiary whose f inanc ia l  statements are combined or 
consolidated w i th  statements f i l e d  w i th  the Director by i t s  
holding corporat ion;  and t o  provide penal t ies  for f a i l u r e  t o  
comply w i th  the section. These subsections fo l low CBCA s.  
154(41 t o  154(6) though, because o f  the change i n  s.  154(1) 
of  the d r a f t  Act which we have recomnended, they would apply 
only t o  d i s t r i b u t i n g  corporations. 

4 .  S .  154 deals t o  a great extent w i th  subject matter which i s  
covered by the Secur i t ies Act. I t  i s  necessary, however, 
that i t  do so i n  order t o  cover d i s t r i b u t i n g  Alberta 
corporations which do not d i s t r i b u t e  secur i t i es  i n  Alberta. 

1 5 5 . ( l j  Subject t o  subsection (51,  a 
person i s  d i squa l i f i ed  from being an audi tor  
o f  a corporat ion i f  he i s  not independent o f  
the corporat ion,  and i t s  a f f i l i a t e s ,  and the 
d i rec to rs  and o f f i c e r s  o f  the corporat ion and 
i t s  a f f i l i a t e s .  

( 2 )  For the purposes o f  t h i s  sect ion,  

( a )  independence i s  a question o f  f ac t ,  
and 

( b )  a person i s  deemed not t o  be 
independent i f  he or h i s  business 
partner 

( i )  i s  a business par tner ,  a 
d i r ec to r ,  an o f f i c e r  or an 
employee o f  the corporat ion or 
any o f  i t s  a f f i l i a t e s ,  or a 
business partner o f  any 
d i r ec to r ,  o f f i c e r  or employee 
of the corporation or any o f  
i t s  a f f i l i a t e s ,  

( i i) bene f i c i a l l y  owns or con t ro ls ,  
d i r e c t l y  or i n d i r e c t l y ,  an 
in terest  i n  the secur i t i es  o f  
the corporation or any o f  i t s  
a f f i l i a t e s ,  or 

(iii) has been a receiver,  
receiver-manager, l i qu ida to r  
or t rustee i n  bankruptcy o f  
the corporation or any o f  i t s  
a f f i l i a t e s  w i t h i n  2 years o f  
h i s  proposed appointment as 
auditor of  the corporation. 



( 3 )  An auditor who becomes d i squa l i f i ed  
under t h i s  sect ion s h a l l ,  subject t o  
subsection (51, resign fo r thw i th  a f t e r  
becoming aware o f  h i s  d i squa l i f i ca t i on .  

( 4 )  An interested person may apply t o  
the Court for  an order declar ing an audi tor  
t o  be d i squa l i f i ed  under t h i s  sect ion and the 
o f f i c e  o f  auditor t o  be vacant. 

( 5 )  An interested person may apply t o  
the Court for  an order exempting an audi tor  
from d i squa l i f i ca t i on  under t h i s  sect ion and 
the Court may, i f  i t  i s  s a t i s i f e d  that an 
exemption would not u n f a i r l y  prejudice the 
shareholders, make an exemption order on any 
terms i t  th inks f i t ,  which order may have 
retrospect ive e f f e c t .  

NOTE: Qua l i f i ca t ion  o f  the audi tor .  CECA s. 155 

Commen t 

1 .  The proposed Act would not def ine "audi tor "  or  "aud i t "  or 
prescr ibe any q u a l i f i c a t i o n  for  an auditor other than 
independence. See the discussion at  pp. 105-106 of  our 
Report . 

2. 5. 157 of  the d ra f t  Act would al low the shareholders o f  any 
but a d i s t r i b u t i n g  corporat ion t o  dispense w i t h  an audi tor .  
However, i f  one i s  appointed, the requirement o f  
independence would be absolute. 

3 .  Secs. 155(2 ) ,  155!3), 155(4) ,  and 15515) go on t o  def ine 
"independence"; t o  require the auditor t o  res ign i f  he 
ceases t o  be "independent"; t o  al low an " in terested person" 
t o  apply t o  the court for  an order declar ing an auditor 
d i squa l i f i ed  because he i s  not independent; and t o  al low the 
court t o  exempt an auditor from d i s q u a l i f i c a t i o n  i f  h i s  lack 
o f  independence would not u n f a i r l y  prejudice the 
shareholders. These subsections are necessary t o  f i l l  out 
the s ta tu to ry  scheme and t o  provide an escape from i t  where 
i t  i s  not appropriate or where i t  has inadvertent ly been 
contravened. 

4. CBCA s .  ! 5 5 ( 2 i ( b ) ( i i )  makes the holding o f  a mater ia l  
in terest  i n  the secur i t i es  o f  a corporat ion or i t s  
a f f i l i a t e s  grounds for  d isqua l i f y ing  an audi tor ,  and the 
d r a f t  Act c i r cu la ted  w i th  our Draf t  Report followed i t .  The 
I n s t i t u t e  o f  Chartered Accountants of  Alberta suggested t o  
us, however, that the word "mater ia l "  be deleted, so that 
any in te res t  w i l l  d i squa l i f y  him; and we have accepted the i r  
suggestion and changed s .  1 5 5 ( 2 ) ( b ) ( i i )  o f  the d r a f t  Act 
accordingly. I f  the governing body o f  a group af fected by 
the str ingency o f  the test  th ink a less str ingent one 
inappropr iate,  we can on ly  express our admiration and 
recommend accordingly. 5 .  155(51 would provide r e l i e f  i n  an 
extreme case of  hardship. 



Sec. 1 5 6 ,  157 

1 5 6 . ( 1 )  Subject t o  sect ion 1 5 7 ,  
shareholders o f  a corporation s h a l l ,  by 
ordinary reso lu t ion,  at  the f i r s t  annual 
meeting o f  shareholders and at each 
succeeding annual meeting, appoint an audi tor  
t o  hold o f f i c e  u n t i l  the c lose o f  the next 
annua 1 mee t i ng . 

( 2 )  An audi tor  appointed under section 
9 9  i s  e l i g i b l e  for  appointment under 
subsection ( 1 ) .  

( 3 )  Notwithstanding subsection ( 1 1 ,  i f  
an auditor i s  not appointed a t  a meeting o f  
shareholders, the incumbent auditor continues 
i n  o f f i c e  u n t i l  h i s  successor i s  appointed. 

( 4 )  The remuneration o f  an audi tor  may 
be f i xed  by ordinary reso lu t ion o f  the 
shareholders o r ,  i f  not so f i xed ,  may be 
f i xed  by the d i rec to rs .  

N O T E :  Audi tor 's  appointment and remuneration. CBCA s.  
1 5 6 .  

Convnen t 

1 .  The d i rec to rs  would have power a t  the organizat ion meeting 
under s.  9 9 ( 1 i  o f  the d r a f t  Act t o  appoint an auditor t o  
hold o f f i c e  u n t i l  the f i r s t  annual meeting o f  shareholders. 

2 .  The aud i to r ' s  primary funct ion i s  to  protect  the 
shareholders. Accordingly, he would be appointed by the 
shareholders under s .  1 5 6 ( 1 )  and the i r  power t o  f i x  h i s  
remuneration would be paramount under s .  1 5 6 ( 4 ) .  The l a t t e r  
prov is ion i s  somewhat awkward, as the remuneration for  an 
undetermined amount o f  work cannot e f f e c t i v e l y  be f ixed i n  
advance; but i t  would al low the audi tor  t o  go t o  the 
shareholders re t rospect ive ly  i f  the d i rec to rs  were t o  t r y  t o  
use the power o f  f i x i n g  h i s  remuneration t o  cont ro l  him. 

1 5 7 . ( 1 )  The shareholders o f  a 
corporat ion other than a d i s t r i b u t i n g  
corporat ion may resolve not t o  appoint an 
audi t o r .  

( 2 1  A reso lu t ion under subsection ( 1  ) 
i s  v a l i d  on ly  u n t i l  the next succeeding 
annual meeting o f  shareholders. 

1 3 )  A reso lu t ion under subsection ( 1 )  
i s  not v a l i d  unless i t  i s  consented t o  by a l l  
the shareholders, including shareholders not 
otherwise e n t i t l e d  t o  vote. 

NOTE: Dispensing w i th  audi tor .  CBCA s .  157 var ied i n  
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subsection ( 1 )  t o  re fe r  to  non-d is t r ibut ing corporations and 
by omi t t i ng  subsection ( 4 ) .  

1 .  S .  1 5 7 ( 1 )  has b e e n a l t e r e d s o t h a t  i t w o u l d o n l y b e  
d i s t r i b u t i n g  corporations whose shareholders could not 
dispense w i t h  the appointment o f  an audi tor .  Under CBCA s .  
1571 I ) ,  the same p roh ib i t i on  applies t o  corporations having 
revenues o f  $ 1 0 , 0 0 0 , 0 0 0  or assets o f  $ 5 , 0 0 0 , 0 0 0 .  

2 .  I t  i s  only by unanimous agreement that the shareholders o f  a 
corporation other than a d i s t r i b u t i n g  corporat ion would be 
able t o  dispense w i t h  the appointment o f  an audi tor .  I t  
w i l l  be noted that under s. 1 5 7 ( 3 )  any shareholder, whether 
e n t i t l e d  t o  a vote or not ,  would be able t o  i n s i s t  that an 
auditor be appointed. This prov is ion matches s. 153(  1 )  
which requires that the f inanc ia l  statements must be sent t o  
each shareholder whether or not that shareholder i s  e n t i t l e d  
t o  a vote. 

3 .  CBCA s .  1 5 7 ( 4 )  was added by 1978-79 S . C .  s. 9 ,  s. 49,  and 
provides that a wholly-owned subsidiary may apply for  
exemption from the ob l iga t ion  o f  appointing an audi tor .  I t  
could have no appl icat ion fo l lowing our proposed a l tera t ions 
t o  s .  1 5 4 ( 1 )  and t o  s. 1 5 7 ( 1 1 ,  and we have omitted i t .  No 
wholly-owned subsidiary would be precluded from dispensing 
w i th  an auditor under s .  1 5 7 ( 1 )  o f  the d r a f t  Act, and the 
parent, as sole legal or benef ic ia l  shareholder, would be 
able t o  adopt a unanimous reso lu t ion sa t i s f y i ng  s .  1 5 7 ( 3 ) .  

1 5 8 . ( 1 )  An auditor o f  a corporat ion 
ceases t o  hold o f f i c e  when 

( a )  he dies or resigns, or 

( b )  he i s  removed pursuant t o  sect ion 
159. 

( 2 )  A resignat ion o f  an audi tor  becomes 
e f f ec t i ve  at  the time a w r i t t en  resignat ion 
i s  sent t o  the corporat ion or at  the time 
spec i f ied i n  the resignat ion,  whichever i s  
l a t e r .  

NOTE: Auditor ceasing t o  hold o f f i c e .  CBCA s. 158. 

1 5 9 . ( 1 )  The shareholders o f  a 
corporat ion may by ordinary reso lu t ion a t  a 
special meeting remove from o f f i c e  the 
audi tor  other than an auditor appointed by 
the Court under sect ion 161. 

( 2 1  A vacancy created by the removal o f  
an audi tor  may be f i l l e d  at  the meeting at  
which the auditor i s  removed o r ,  i f  not so 
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f i l l e d ,  may be f i l l e d  under sect ion 160. 

NOTE:  Removal o f  aud i tor .  CBCA s .  159. 

Comnen t 

S .  159 confirms the shareholders' cont ro l  o f  the aud i to r ' s  
employment. 

160.( 1 )  Subject t o  subsection ( 3 ) ,  the 
d i rec to rs  sha l l  for thwi th  f i l l  a vacancy i n  
the o f f i c e  o f  audi tor .  

( 2 )  I f  there i s  not a quorum o f  
d i r ec to r s ,  the d i rec to rs  then i n  o f f i c e  
sha l l ,  w i t h i n  21 days a f te r  a vacancy i n  the 
o f f i c e  o f  auditor occurs, c a l l  a special 
meeting o f  shareholders to  f i l l  the vacancy 
and, i f  they f a i l  t o  c a l l  a meeting or i f  
there are no d i rec to rs ,  the meeting may be 
ca l led  by any shareholder. 

( 3 1  The a r t i c l e s  o f  a corporat ion may 
provide that a vacancy i n  the o f f i c e  o f  
audi tor  sha l l  only be f i l l e d  by vote o f  the 
shareholders. 

( 4 )  An auditor appointed t o  f i l l  a 
vacancy holds o f f i c e  for  the unexpired term 
o f  h i s  predecessor. 

( 5 )  Subsections ( 1 )  and ( 2 )  do not 
apply if the shareholders have resolved under 
sect ion 157 not t o  appoint an audi tor .  

NOTE: F i l l i n  vacancy. CBCA s.160 w i t h  the addi t ion o f  
subsec t ion ( 57. 

Comnen t 

1 .  S .  160(1) would al low the d i rec to rs  t o  appoint an auditor 
only i f  there i s  a casual vacancy or i f  the shareholders 
have removed an audi tor  without appointing a replacement. 
The shareholders would have a fur ther  opportuni ty t o  appoint 
an auditor at  the next annual meeting under s. 156(1) and 
under s.  160(4 ) .  Under s .  16013) the a r t i c l e s  o f  
incorporat ion could withhold from the d i rec to rs  even t h i s  
l im i ted  power o f  appointment. 

2. S .  160(5) has been added for c l a r i f i c a t i o n .  I f  the 
shareholders have passed a reso lu t ion under s.  1 5 7 ( 1 1 ,  then 
the d i rec to rs  would not be obl iged t o  act under s .  16011). 

161.( 1 )  I f  a corporation does not have 



Sec. 161, 162 

an aud i to r ,  the Court may, upon the 
appl icat ion o f  a shareholder or the Di rector ,  
appoint and f i x  the remuneration o f  an 
auditor who holds o f f i c e  u n t i l  an auditor i s  
appointed by the shareholders. 

( 2 )  Subsection ( 1 )  does not apply i f  
the shareholders have resolved under sect ion 
157 not t o  appoint an audi tor .  

N O T E :  Court-appointed audi tor .  CBCA s. 161 

S .  161 would apply as a las t  resort  i f  the shareholders were 
not about t o  meet and the d i rec to rs  were unable or unwi l l i ng  
t o  appoint an audi tor .  

162.( 1 1  The auditor o f  a corporat ion i s  
e n t i t l e d  t o  receive not ice o f  every meeting 
o f  shareholders and, at  the expense o f  the 
corporat ion,  t o  attend and be heard a t  every 
meeting on matters r e l a t i n g  t o  h i s  dut ies  as 
audi tor .  

( 2 )  I f  a d i rec to r  or shareholder o f  a 
corporat ion,  whether or not the shareholder 
i s  e n t i t l e d  t o  vote at  the meeting, gives 
w r i t t en  not ice t o  the audi tor  or a former 
auditor o f  the corporation not less than 10 
days before a meeting of  shareholders, the 
auditor or former auditor sha l l  attend the 
meeting at the expense o f  the corporat ion and 
answer questions r e l a t i n g  t o  h i s  dut ies  as 
audi t o r .  

( 3 )  A d i rec to r  or shareholder who sends 
a no t i ce  re fer red t o  i n  subsection ( 2 )  sha l l  
send concurrently a copy o f  the no t i ce  to  the 
corporat ion.  

( 4 1  An auditor or former audi tor  o f  a 
corporat ion who f a i l s  without reasonable 
cause t o  comply w i th  subsection ( 2 )  i s  g u i l t y  
o f  an offence and l i a b l e  on sumnary 
conv ic t ion t o  a f i n e  o f  not more than $5000 
or t o  imprisonment for a term o f  not more 
than 6 months or t o  both. 

( 5 )  An auditor who 

( a )  resigns, 

( b )  receives a not ice or otherwise 
learns o f  a meeting o f  d i rec to rs  or 
shareholders ca l led  for  the purpose 
o f  removing him from o f f i c e ,  
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( c )  receives a not ice or otherwise 
learns o f  a meeting of  d i rec to rs  or 
shareholders at  which another 
person i s  t o  be appointed t o  f i l l  
the o f f i c e  o f  aud i tor ,  whether 
because o f  resignat ion or removal 
o f  the incumbent audi tor or because 
h i s  term of o f f i c e  has expired or 
i s  about t o  exp i re ,  or 

( d l  receives a no t i ce  or otherwise 
learns o f  a meeting o f  shareholders 
a t  which a reso lu t ion re fer red t o  
i n  sect ion 157 i s  t o  be proposed, 

i s  e n t i t l e d  t o  submit t o  the corporat ion a 
w r i t t e n  statement g iv ing  the reasons for  h i s  
resignat ion or the reasons why he opposes any 
proposed act ion or reso lu t ion.  

( 6 )  The corporation sha l l  fo r thw i th  
send a copy o f  the statement re fer red t o  i n  
subsection ( 5 )  

( a )  t o  every shareholder e n t i t l e d  t o  
receive not ice of  any meetin 
re fer red t o  i n  subsection ( 1 7 ,  and 

( b )  t o  the Director i f  the corporat ion 
i s  a d i s t r i b u t i n g  corporat ion,  

unless the statement i s  included i n  or 
attached t o  a management proxy c i r cu l a r  
required by sect ion 144 .  

( 7 )  No person sha l l  accept an 
appointment as or consent t o  be appointed as 
audi tor  of  a corporation i f  he i s  replacing 
an audi tor  who has resigned or been removed 
o r  whose term o f  o f f i c e  has expired or i s  
about t o  exp i re  u n t i l  he has requested and 
received from that auditor a w r i t t en  
statement o f  the circumstances and the 
reasons why, i n  that aud i to r ' s  opinion, he i s  
t o  be replaced. 

( 8 )  Notwithstanding subsection (71, a 
person otherwise qua l i f i ed  may accept 
appointment or consent t o  be appointed as 
audi tor  o f  a corporation i f ,  w i t h i n  15 days 
a f te r  making the request re fer red t o  i n  that 
subsection, he does not receive a rep ly .  

N O T E :  Rights and l i a b i l i t i e s  o f  auditor or former audi tor .  
CECA s .  162 w i t h  va r i a t i on  t o  subsection ( 6 )  and w i t h  the 
omission o f  subsection (9). 
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Comnen t 

1 .  S .  162 i s  in tended t o  s t reng then  the  p o s i t i o n  o f  the  aud i t o r  
v i s - a - v i s  the  c o r p o r a t i o n ' s  management and t o  ensure t ha t  
the a u d i t o r  and the  shareholders have access t o  each o t h e r .  
I t  would do  so  i n  the  f o l l o w i n g  ways: 

( 1 )  S .  16211) would e n t i t l e  the a u d i t o r  t o  r e c e i v e  n o t i c e  
o f  a l l  shareholders '  meetings and t o  a t t e n d  them a l l  a t  
the  c o r p o r a t i o n ' s  expense. I t  would g i v e  h im an 
o p p o r t u n i t y  t o  comnunicate t o  the shareholders any th ing  
r e l e v a n t  t o  h i s  f u n c t i o n  which he t h i n k s  they should 
hea r .  

( 2 )  S .  1 6 2 ( 2 ) ,  ( 3 )  and ( 4 )  would a l l o w  any d i r e c t o r  o r  
shareholder t o  compel the  attendance o f  an a u d i t o r  o r  
former a u d i t o r  a t  a meet ing o f  shareholders ( aga in  a t  
the  c o r p o r a t i o n ' s  expense) .  The subsect ions would g i v e  
t he  shareholders an o p p o r t u n i t y  t o  f i n d  ou t  f rom the  
a u d i t o r  o r  former a u d i t o r  any th ing  r e l e v a n t  t o  h i s  
f u n c t i o n .  

( 3 )  An a u d i t o r  who res i gns  o r  i s  about t o  be rep laced  would 
be e n t i t l e d  under s .  162(51 and ( 6 1  t o  g i v e  a statement 
o f  h i s  reasons f o r  r e s i g n i n g  o r  opposing h i s  
replacement,  and t o  have t he  c o r p o r a t i o n  c i r c u l a t e  the  
statement t o  the shareho lders .  I f  he has res igned  
because o f  something wrong w i t h  the  a f f a i r s  o f  the 
c o r p o r a t i o n ,  o r  i f  the c o n t r o l  group want h im rep laced  
because he i s  p reven t i ng  them f rom do ing  something 
c o n t r a r y  t o  the i n t e r e s t s  o f  the  shareholders,  the  
subsec t ions  would g i v e  h im an o p p o r t u n i t y  o f  warning 
the  shareholders.  

2.  S .  162(6)  has been v a r i e d  t o  t he  ex ten t  t h a t  
n o n - d i s t r i b u t i n g  co rpo ra t i ons  would no t  have t o  send a copy 
o f  the a u d i t o r ' s  statement t o  t he  D i r e c t o r  o f  The S e c u r i t i e s  
Comnission. 

3 .  An a u d i t o r  appointed t o  r ep lace  another a u d i t o r  would be 
o b l i g e d  under s .  162(7)  and ( 8 )  t o  i n q u i r e  f rom h i s  
predecessor about the  reasons f o r  t he  p redecessor ' s  . r e s i g n a t i o n  o.r replacement.  Those reasons may i n  a 
p a r t i c u l a r  case d i s c l o s e  t o  t he  successor f a c t s  about the  
management o f  the  c o r p o r a t i o n  which he needs t o  know i n  
o rder  t c ~  p r o t e c t  the  shareholders.  

4 .  CBCA s .  162(9)  dec la res  t ha t  t he  appointment o f  an a u d i t o r  
who does no t  make the  request  from h i s  predecessor under s .  
162(7)  i s  v o i d .  That subsec t ion  has no t  been c a r r i e d  
fo rward .  A r espons ib l e  aud i t o r  w i l l  make the  i n q u i r y  
because i t  i s  h i s  d u t y  t o  do  so and because f a i l u r e  t o  c a r r y  
ou t  t h a t  d u t y  may w e l l  render h im l i a b l e  f o r  any loss  t o  the  
c o r p o r a t i o n  t h a t  possession o f  h i s  predecessor 's  i n f o rma t i on  
would enable h im t o  p reven t ,  so t h a t  the  s e c t i o n  may be 
expected t o  f u n c t i o n  s a t i s f a c t o r i l y  w i t hou t  making h i s  
appointment v o i d .  Fu r t he r ,  we a r e  no t  sure what e f f e c t s  
avo id i ng  the appointment would have b u t  i t  seems t o  us t h a t  
they a re  l i k e l y  t o  be i napp rop r i a te ;  e . g . ,  the  subsec t ion  
might be h e l d  t o  mean t h a t  t he  supposed a u d i t o r  was no t  
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under the duties of an auditor, that a l l  h i s  acts were 
inva l id ,  or that he has not had the protect ion of qua l i f ied  
pr iv i lege for statements he has made as an auditor.  We 
think that when i t  becomes apparent that the auditor has not 
complied with s.  162(71 and ( 8 ! ,  the shareholders should be 
l e f t  to  thei r  c i v i l  remedies against him for any loss 
suffered by reason of h i s  f a i l u re  to inquire, to  thei r  r igh t  
to remove him; and to  their  r igh t  to  apply under s. 240 for 
an order compelling him to  comply. 

163.( 1 )  An auditor of a corporation 
shal l  make the examination that i s  i n  h i s  
opinion necessary to  enable him to  report i n  
the prescribed manner on the f inancial  
statements required by th is  Act to  be placed 
before the shareholders, except those 
f inancial  statements or parts of  those 
statements that re late to the ear l ier  of  the 
2 f inancial  years referred to i n  section 
1 4 9 ( l ) ( a ) ( i i i ) .  

( 2 )  Notwithstanding section 164, an 
auditor of  a corporation may reasonably re l y  
upon the report of  an auditor of  a body 
corporate or an unincorporated business the 
accounts of which are included i n  whole or i n  
par t  i n  the f inancial  statements of  the 
corporation. 

( 3 )  For the purpose of subsection ( 2 1 ,  
reasonableness i s  a question of fact .  

( 4 )  Subsection ( 2 )  applies whether or 
not the f inancial  statements of the holding 
corporation reported upon by the auditor are 
i n  consolidated form. 

NOTE: Auditor's duty to  examine. CBCA s. 163. 

1 .  S .  163( 1 )  would leave the regulations to  prescribe the 
manner i n  which the auditor should report .  The regulation 
would be prepared when the proposed Act i s  about to  come 
in to  force. S .  45 o f  the CBCA Regulations prescribes as the 
standards to  be followed the standards of  the Canadian 
I n s t i t u t e  of Chartered Accountants as set out i n  the C I C A  
Handbook. 

2 .  The auditor of a corporation should not have to  duplicate 
the work of the auditor of another corporation, or of  a 
corporate j o in t  venture or partnership, the accounts of 
which are included i n  the f inancial  statements which he i s  
preparing. On the other hand, he should not be able to  r e l y  
on the other auditor 's work when i t  i s  clear that the work 
i s  not properly done. S .  163(2) would s t r i ke  the balance by 
allowing him t o  r e l y  on the other auditor i f  i t  i s  



reasonable t o  do so; and s.  163(3) would make reasonableness 
a question o f  f ac t .  

164. ( lJ  Upon the demand of  the audi tor  
o f  a corporat ion,  the present or former 
d i rec to rs ,  o f f i c e r s ,  employees or agents o f  
the corporat ion and the former audi tors o f  
the corporat ion sha l l  furn ish such 

( a )  information and explanations, and 

( b )  access t o  records, documents, 
books, accounts and vouchers o f  the 
corporat ion or any o f  i t s  
subsidiar ies 

as are, i n  the opinion o f  the audi tor ,  
necessary t o  enable him t o  make the 
examination and report  required under sect ion 
163 and that the d i rec to rs ,  o f f i c e r s ,  
employees, agents or former audi tors are 
reasonably able t o  furn ish.  

(21 Upon the demand o f  the auditor o f  a 
corporat ion,  the d i rec to rs  o f  the corporat ion 
sha l l  

( a )  t o  the extent they are reasonably 
able t o  do so, obta in  from the 
present or former d i rec to rs ,  
o f f i c e r s ,  employees, agents or 
audi tors o f  any subsidiary of  the 
corporat ion the information and 
explanations that the present or 
former d i rec to rs ,  o f f i c e r s ,  
employees, agents or audi tors are 
reasonably able t o  furn ish and that 
are,  i n  the opinion o f  the 
corporat ion's audi tor ,  necessary t o  
enable him t o  make the examination 
and report  required under sect ion 
163, and 

( b )  furn ish the informat ion and 
explanations so obtained t o  the 
corporat ion's audi tor .  

N O T E :  Audi tor 's  r i g h t  t o  informat ion.  CBCA s .  164 var ied 
i n  subsection ( 1 )  t o  extend i t  t o  former audi tors o f  the 
corporat ion and i n  subsection 121 t o  extend i t  t o  present 
and former audi tors o f  the subsidiary.  Subsection ( 2 )  i s  
also var ied t o  add " t o  the extent they are reasonably able 
t o  do so" at the beginning o f  the clause. 

Comnen t 

1 .  S. 164 would fur ther  strengthen the pos i t i on  o f  the audi tor .  
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S .  164(1) would guarantee him access t o  records and would 
ob l igate  former d i rec to rs ,  o f f i c e r s ,  employees or agents t o  
g ive him information and explanations. I t  would also go 
further than i t s  CBCA counterpart and enable him t o  require 
a former audi tor  t o  g ive information. 

2 .  S .  164(2) has been var ied.  I t s  CBCA counterpart could be 
read as imposing an absolute ob l iga t ion  upon the d i rec to rs  
t o  obta in  information which might not be ava i lab le  t o  them 
and we th ink i t  desirable t o  guard against that  
i n te rp re ta t ion .  

165.( 1 )  Subject to  subsection (31,  a 
d i s t r i b u t i n g  corporation sha l l ,  and any other 
corporat ion may, have an audit conmittee. 

( 2 )  The audit comnittee o f  a 
d i s t r i b u t i n g  corporation sha l l  be composed o f  
not less than three d i rec to rs  o f  the 
corporat ion,  a major i ty  o f  whom are not 
o f f i c e r s  or employees o f  the corporation or 
any o f  i t s  a f f i l i a t e s .  

( 3 )  A d i s t r i b u t i n g  corporation may 
apply t o  the Director for  an order 
author iz ing the corporation t o  dispense w i t h  
an audi t  conmittee, and the Director may, i f  
he i s  s a t i s f i e d  that the shareholders w i l l  
not be prejudiced by such an order,  permit 
the corporat ion t o  dispense w i th  an audi t  
co rn i t tee  on such reasonable condit ions as he 
thinks f i t .  

( 4 )  An audit committee shal l  review the 
f inanc ia l  statements o f  the corporat ion 
before they are approved under sect ion 152. 

( 5 )  The auditor o f  a corporation i s  
e n t i t l e d  t o  receive not ice o f  every meeting 
o f  the audi t  committee and, at  the expense o f  
the corporat ion,  to  attend and be heard at  
the meeting, and, i f  so requested by a member 
o f  the audi t  comnittee, sha l l  attend every 
meeting o f  the committee held dur ing the term 
o f  o f f i c e  o f  the audi tor .  

( 6 )  The auditor o f  a corporation or a 
member of  the audit conmittee may c a l l  a 
meeting o f  the conmittee. 

( 7 )  A d i rec to r  or an o f f i c e r  of  a 
corporat ion sha l l  fo r thw i th  n o t i f y  the audi t  
commi t tee  and the audi tor  o f  any er ror  or 
mis-statement o f  which he becomes aware i n  a 
f i nanc ia l  statement that the auditor or a 
former audi tor  has reported upon. 

i 8 )  I f  the auditor or a former audi tor  
o f  a corporation i s  n o t i f i e d  or becomes aware 



of  an er ror  or mis-statement i n  a f i nanc ia l  
statement upon which he has reported, and i f  
i n  h i s  opinion the er ror  or mis-statement i s  
mater ia l ,  he sha l l  inform each d i rec to r  
accordingly. 

( 9 )  When under subsection ( 8 )  the 
auditor or a former auditor informs the 
d i rec to rs  o f  an er ror  or mis-statement i n  a 
f i nanc ia l  statement, 

( a )  the d i rec to rs  sha l l  prepare and 
issue revised f inanc ia l  statements 
or otherwise inform the 
shareholders, and 

( b )  i f  the corporat ion i s  a 
d i s t r i b u t i n g  corporat ion,  the 
corporat ion sha l l  send the revised 
f inanc ia l  statments t o  the Director 
or inform the Director o f  the er ror  
or mis-statement i n  the same manner 
that the shareholders were informed 
o f  i t .  

(10)  Every d i rec to r  or o f f i c e r  o f  a 
corporat ion who knowingly f a i l s  t o  comply 
w i th  subsection ( 7 )  or ( 9 )  i s  g u i l t y  o f  an 
offence and l i a b l e  on summary conv ic t ion t o  a 
f i n e  o f  not more than $5000 or t o  
imprisonment for  a term o f  not more than 6 
months or t o  both. 

NOTE: Audit comnittee. CBCA s. 165 w i t h  subsection ( 8 )  
modified because o f  the change t o  sect ion 154. 

Comnen t 

1 .  S. 165( 1 )  would require a d i s t r i b u t i n g  corporat ion,  and 
al low any other corporation, to  have an audi t  comnittee o f  
d i rec to rs .  I n  the case o f  a d i s t r i b u t i n g  corporation, a 
ma jo r i t y  o f  the members o f  the audit comnittee would be 
required t o  be independent o f  management. 

Under s. 165(3) ,  the funct ion o f  the audi t  comnittee would 
be t o  "review the f inanc ia l  statements before they are 
approved under s. 152", i . e . ,  approved by the d i rec to rs .  
The review would inev i tab ly  b r ing  the comnittee i n t o  
communication w i th  the audi tor ,  who would be e n t i t l e d  under 
s .  165(4) and s .  165(5) t o  receive not ices o f  and attend the 
meetings o f  the comnittee, t o  attend upon request, and even 
t o  c a l l  a meeting o f  the comnittee; and the comnittee would 
have a duty t o  ash f o r ,  and the auditor t o  g ive,  any 
information which would ind icate  that the audi tor  has not 
received a l l  necessary information or has any suspicions 
about the way i n  which the a f f a i r s  of  the corporation are 
being conducted. The audit committee would then have a duty 
t o  communicate t o  the d i rec to rs  any informat ion received and 
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opinions which they have formed; but i t  would s t i l l  be for  
the f u l l  board, under s .  1521 11, to  approve or re jec t  the 
statements. 

3. S .  165(3) would al low an exemption from the ob l iga t ion  o f  
having an audi t  co rn i t tee  t o  be granted by the Director o f  
the Secur i t ies Commission i f  he i s  sa t i s f i ed  that the 
shareholders w i l l  not be prejudiced. 

4 .  S .  165(7) t o  s .  165(10) deal w i th  a top ic  somewhat d i f f e ren t  
from that o f  the audit committee, i . e . ,  what would happen i f  
i t  should become apparent that a mistake has been made i n  a 
f inanc ia l  statement. A d i rec to r  or o f f i c e r  would be 
required t o  n o t i f y  the audi t  co rn i t tee  and the audi tor ;  an 
auditor or former auditor would be required t o  n o t i f y  each 
d i r ec to r ;  and the d i rec to rs  would be obl iged t o  issue 
revised f inanc ia l  statements or otherwise inform the 
shareholders and, i f  the corporation i s  a d i s t r i b u t i n g  
corporat ion,  the Director o f  the Secur i t ies Cornission, o f  
er rors  o f  which they are t o l d  by the audi tor .  

166. Any o ra l  or w r i t t en  statement or 
report  made under t h i s  Act by the auditor or 
a former auditor o f  a corporation has 
q u a l i f i e d  p r i v i l ege .  

NOTE:  Q u a l i f i e d  p r i v i l ege  for aud i to r ' s  statements and 
reports.  CBCA s. 166. 

C o m n t  

A statement made i n  the course o f  an aud i to r ' s  duty may wel l  
be e n t i t l e d  t o  a qua l i f i ed  p r i v i l e g e  under the comnon law. 
S .  166 however gives i t  s ta tu tory  conf i rmat ion.  I f  the law 
compels an audi tor  t o  make statements, as the d r a f t  Act 
would do, i t  should protect  him so long as he acts from the 
proper motives. 
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FUNDAMENTAL CHANGES 

167.(11 Subject t o  sect ions 170 and 
171, the a r t i c l e s  o f  a corpora t ion  may by 
specia l  r e s o l u t i o n  be amended t o  

change 
12, 

i t s  name , subject t o  sec t ion  

( b )  add, change or  remove any 
r e s t r i c t i o n  upon the business o r  
businesses tha t  the corpora t ion  may 
c a r r y  on, 

( c )  change any maximum number o f  shares 
tha t  the corpora t ion  i s  author ized 
t o  issue; 

( d l  c reate  new classes o f  shares, 

( e l  change the des ignat ion  o f  a l l  or  
any o f  i t s  shares, and add, change 
o r  remove any r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions ,  
i nc lud ing  r i g h t s  t o  accrued 
div idends,  i n  respect o f  a l l  o r  any 
o f  i t s  shares, whether issued o r  
uni  ssued, 

( f )  change the shares o f  any c lass  or  
se r ies ,  whether issued or  unissued, 
i n t o  a d i f f e r e n t  number o f  shares 
o f  the same c lass  o r  se r ies  o r  i n t o  
the same or a d i f f e r e n t  number o f  
shares o f  other classes o r  se r ies ,  

( g )  d i v i d e  a c lass  o f  shares, whether 
issued or  unissued, i n t o  ser ies  and 
f i x  the number o f  shares i n  each 
se r ies  and the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  o f  tha t  
se r ies ,  

I h )  author ize the d i r e c t o r s  t o  d i v i d e  
any c lass  o f  unissued shares i n t o  
ser ies  and f i x  the number o f  shares 
i n  each ser ies and the r i g h t s ,  
p r i v i l e g e s ,  r e s t r i c t i o n s  and 
cond i t ions  o f  tha t  se r ies ,  

( i )  author ize the d i r e c t o r s  t o  change 
the r i g h t s ,  p r i v i l e g e s ,  
r e s t r i c t i o n s  and cond i t ions  
attached t o  unissued shares o f  any 
ser i es , 

( j )  revoke, d imin ish  o r  enlarge any 
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author i ty  conferred under clauses 
( h )  and ( i ) ,  

( k )  increase or decrease the number o f  
d i rec to rs  or the minimum or maximum 
number o f  d i rec to rs ,  subject t o  
sections 102 and 107, 

( 1 )  subject to  section 4 5 ( 8 ) ,  add, 
change or remove res t r i c t i ons  on 
the transfer o f  shares, or 

( m )  add, change or remove any other 
provis ion that i s  permitted by t h i s  
Act t o  be set out i n  the a r t i c l e s .  

( 2 )  The d i rec to rs  o f  a corporation may, 
i f  authorized by the shareholders i n  the 
special reso lu t ion e f f ec t i ng  an amendment 
under t h i s  section, revoke the reso lu t ion 
before i t  i s  acted upon without fur ther  
approval o f  the shareholders. 

( 3 )  Notwithstanding subsection ( I ) ,  but 
subject t o  section 12,  where a corporat ion 
has a designating number as a name, the 
d i rec to rs  may amend i t s  a r t i c l e s  t o  change 
that name to  a verbal name. 

NOTE:  Amendment o f  a r t i c l e s .  CBCA s.  167 except for  the 
omission of  subsection ( 1 )  ( b )  r e l a t i n g  t o  change o f  
registered o f f i c e  and subsection ( l ) ( e . l )  r e l a t i n g  t o  
changes i n  stated cap i t a l .  

Comnen t 

1 .  S .  167(13 would provide a r e l a t i v e l y  simple procedure which 
would al low the corporation i t s e l f  t o  make important changes 
i n  i t s  ground ru les .  See the discussion o f  Fundamental 
Changes i n  our Report pp. 47-57. 

2 .  Unless a special reso lu t ion i s  signed by a l l  the 
shareholders e n t i t l e d  t o  vote, i t  means a reso lu t ion  passed 
by ma jo r i t y  o f  not less than two-thirds o f  the votes cast :  
see the d e f i n i t i o n  i n  s. l i l )  ( y )  o f  the d r a f t  Act. The A C A  
would protect  a minor i ty  holding more than one quarter o f  
the votes against a special reso lu t ion,  but the C B C A ,  and 
the proposed ABCA, would protect  the m inor i t y  only i f  i t  
holds more than one t h i r d  o f  votes. 

3 .  Some, but not a l l ,  changes i n  the a r t i c l e s  of  incorporat ion 
would t r igger  a c lass vote under s.  170 and the appraisal 
r i g h t  under s .  184. 

4 .  CBCA s .  167( 1 )  ( b )  has been deleted, as the d r a f t  Act would 
not require the place o f  the reg is tered o f f i c e  t o  be shown 
i n  the a r t i c l e s  o f  incorporation. 
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5. The draft Act does not include a counterpart of CBCA s. 
167(l)(e.l) which would allow the corporation, by special 
resolution, to "reduce or increase its stated capital which, 
for the purposes of this amendment is deemed to be set out 
in the articles". We are not sure what the subclause meant, 
or why i t  was inserted in the CBCA during the Senate 
deliberations. S. 36 of the draft Act deals with reduction 
of stated capital in general and s. 26 deals with increase 
of stated capital where i t  is appropriate; CBCA s. 167(e.l) 
therefore appears either to be redundant or to be a separate 
head of power without the appropriate safeguards and 
circumscriptions. Finally, we do not fully grasp the 
consequences of amending the articles to change something 
which is not there in fact but which is deemed to be there. 
In the draft Act which accompanied our Draft Report we 
mentioned our puzzlement and said we would consider the 
provision further, but no one came forward to urge its 
continuance upon us. 

6. S. 167(2! would add to flexibility in general; in particular 
i t  would allow the directors to resile from a fundamental 
change if shareholders exercise their right to dissent from 
i t  under s. 184. 

168.( 1) Subject to sections 170 and 
171, a distributing corporation may by 
special resolution amend its articles in 
accordance with the regulations to constrain 
the issue or transfer of its shares 

(a) to persons who are not resident 
Canadi ans , or 

(b) to enable the corporation or any of 
its affiliates to qualify under any 
law of Canada or any province of 
Canada referred to in the 
regulations 

(i! to obtain a licence to carry 
on any business, 

(ii) to become a publisher of a 
Canadian newspaper or 
periodical, or 

i i i i l  to acquire shares of a 
financial intermediary as 
defined in the regulations. 

(2) A corporation referred to in 
subsection 1 1  1 may by special resolution 
amend its articles to remove any constraint 
on the issue or transfer of its shares. 

(3) The directors of a corporation may, 
if authorized by the shareholders in the 
special resolution effecting an amendment 
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under subsection ( 1  1 ,  revoke the resolut ion 
before i t  i s  acted upon without further 
approval of  the shareholders. 

( 4 )  Subject to  sections 254(2) and ( 3 1 ,  
the Lieutenant Governor i n  Council may make 
regulations wi th respect to  a corporation 
that constrains the issue or transfer of  i t s  
shares prescribing 

( a )  the disclosure required of the 
constraints i n  documents issued or 
published by the corporation, 

( b )  the duties and powers of  the 
directors to  refuse to  issue or 
register transfers of shares i n  
accordance with the a r t i c l es  of  the 
corporation, 

( c )  the l imi tat ions on voting r igh ts  o f  
any shares held contrary to  the 
a r t i c l es  of  the corporation, 

( d )  the powers of  the directors to  
require disclosure o f  benef ic ial  
ownership of  shares of  the 
corporation and the r i gh t  of the 
corporation and i t s  d i rectors,  
employees and agents to re l y  on 
such disclosure and the effects of  
such reliance, and 

( e l  the r igh ts  of  any person owning 
shares of  the corporation at the 
time of  an amendment to  i t s  
a r t i c l es  constraining share issues 
or transfers. 

( 5 )  An issue or a transfer of  a share 
or an act of a corporation i s  va l i d  
notwithstanding any fa i l u re  to  comply wi th 
th is  section or the regulations. 

NOTE:  Constrained shares. CBCA s. 168 varied i n  subsection 
( l ) ( b )  t o  include a reference to  provincial  laws. CBCA s. 
168(2) was repealed i n  1978. 

S .  168(1) makes i t  clear that a corporation would be able to 
constrain i t s  shareholdings to meet any requirement of 
minimum Canadian shareholdings. 

169.11) Subject to  subsection (21, a 
director or a shareholder who i s  en t i t l ed  to  
vote at an annual meeting of  shareholders 
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may, i n  accordance w i t h  sec t ion  131, make a 
proposal t o  amend the a r t i c l e s .  

( 2 )  Not ice o f  a meeting o f  shareholders 
a t  which a proposal t o  amend the a r t i c l e s  i s  
t o  be considered s h a l l  set out  the proposed 
amendment and, where app l icab le ,  s h a l l  s t a t e  
that  a d i ssen t ing  shareholder i s  e n t i t l e d  t o  
be pa id  the f a i r  value o f  h i s  shares i n  
accordance w i t h  sec t ion  184, but  f a i l u r e  t o  
make that  statement does not i n v a l i d a t e  an 
amendment. 

NOTE:  Proposal f o r  amendment. CBCA s .  169 

S.  169(1)  would a l low any vo t i ng  shareholder t o  i n i t i a t e  
proceedings d i r e c t e d  towards an amendment o f  the a r t i c l e s  o f  
incorpora t ion .  

170 . (1 )  The holders o f  shares o f  a 
c lass  o r ,  subject  t o  subsection (21,  o f  a 
ser ies  are e n t i t l e d  t o  vote separately as a 
c lass  o r  se r ies  upon a proposal t o  amend the 
a r t i c l e s  t o  

( a )  increase or decrease any maximum 
number o f  author ized shares .of tha t  
c lass ,  o r  increase the maximum 
number o f  author ized shares o f  a 
c lass  having r i g h t s  o r  p r i v i l e g e s  
equal or  superior t o  the r i g h t s  o r  
p r i v i l e g e s  attached t o  the shares 
o f  t ha t  c lass ,  

( b )  e f f e c t  an exchange, 
r e c l a s s i f i c a t i o n  o r  c a n c e l l a t i o n  o f  
a l l  or  p a r t  o f  the shares o f  tha t  
c lass ,  

( c )  add, change or  remove the r i g h t s ,  
p r i v i l e g e s ,  r e s t r i c t i o n s  o r  
cond i t ions  attached t o  the shares 
o f  t ha t  c lass  and, w i thout  l i m i t i n g  
the g e n e r a l i t y  o f  the foregoing,  

( i )  remove o r  change p r e j u d i c i a l l y  
r i g h t s  t o  accrued div idends o r  
r i g h t s  t o  cumulat ive 
d iv idends,  

( i i) add, remove o r  change 
p r e j u d i c i a l l y  redemption 
r i g h t s ,  

( i i i) reduce o r  remove a d iv idend 
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preference or a  l i qu i da t i on  
preference, or 

( i v )  add, remove or change 
p r e j u d i c i a l l y  conversion 
p r i v i l eges ,  opt ions,  vot ing,  
transfer or pre-emptive 
r i gh t s ,  or r i g h t s  t o  acquire 
secur i t ies  o f  a  corporation, 
or s inking fund provis ions,  

( d )  increase the r i g h t s  or p r i v i l eges  
o f  any class o f  shares having 
r i g h t s  or p r i v i l eges  equal or 
superior t o  the r i g h t s  or 
p r i v i l eges  attached t o  the shares 
o f  that c lass,  

( e l  create a  new class o f  shares having 
r i gh t s  or p r i v i l eges  equal or 
superior t o  the r i g h t s  or 
p r i v i l eges  attached to  the shares 
o f  that c lass,  

( f )  make the r i gh t s  or p r i v i l eges  o f  
any class o f  shares having r i g h t s  
or  p r i v i l eges  i n f e r i o r  t o  the 
r i g h t s  or p r i v i l eges  o f  the shares 
o f  that c lass equal or superior t o  
the r i gh t s  or  p r i v i l eges  o f  the 
shares o f  that c lass,  

( g )  e f f ec t  an exchange or create a  
r i g h t  o f  exchange o f  a l l  or pa r t  o f  
the shares o f  another class i n t o  
the shares o f  that  c lass,  or 

( h )  constrain the issue or t ransfer o f  
the shares o f  that c lass or extend 
or remove that const ra in t .  

( 2 )  The holders o f  a  ser ies o f  shares 
o f  a  c lass are e n t i t l e d  t o  vote separately as 
a  ser ies under subsection ( 1 )  only  i f  the 
ser ies i s  af fected by an amendment i n  a  
manner d i f f e r e n t  from other shares o f  the 
same c lass.  

( 3 1  Subsection ( 1 )  applies whether or 
not shares o f  a  class or ser ies otherwise 
car ry  the r i g h t  t o  vote. 

( 4 )  A proposed amendment t o  the 
a r t i c l e s  re fer red t o  i n  subsection ( 1 )  i s  
adopted when the holders o f  the shares o f  
each c lass or series e n t i t l e d  t o  vote 
separately on the amendment as a  class or 
ser ies have approved the amendment by a 
special reso lu t ion.  



NOTE:  Class votes . CBCA s .  170 except fo r  the 1978 
amendment t o  CBCA subsection ( 1 )  which al lows the a r t i c l e s  
t o  exclude a c lass  vote on amendments r e f e r r e d  t o  i n  
c lauses(a1,  ( b )  and ( e l .  

Comnen t 

1 .  S .  170(1) wou ldconfer  a r i g h t  upon shareholders whose 
i n t e r e s t s  would be a f fec ted  by a number o f  changes i n  
c a p i t a l i z a t i o n  and i n  the r i g h t s  attached t o  shares, t o  have 
a vote by c lass .  S .  170(3) provides tha t  the r i g h t  appl ies 
even i f  the shares do not otherwise c a r r y  a r i g h t  t o  vote.  
S .  170 (4 ) ,  i n  e f f e c t ,  provides tha t  the change can not be 
e f fec ted  unless each a f fec ted  c lass  adopts the specia l  
reso lu t i on .  The sect ion  would confer an important new 
p r o t e c t i o n  upon shareholders, p a r t i c u l a r l y  p re fe r red  
shareholders. 

2. The p r o t e c t i o n  app l ies  i f  the r i g h t s  o f  the c lass  i t s e l f  are 
t o  be a f fec ted ;  A C A  s .  69 (2 )  has a s im i la r  requirement, and 
adds the requirement o f  a cour t  o rde r .  S .  170( 11, however, 
would go f u r t h e r  and confer the p r o t e c t i o n  i f  the change 
w i l l  increase the numbers, r i g h t s  o r  p r i v i l e g e s  o f  shares 
which have or  w i l l  have r i g h t s  equal o r  super ior  t o  the 
r i g h t s  o f  the c lass  i n  quest ion.  

3. 1978-79 S . C .  c .  9 s .  55  amended CBCA s .  170(1)  t o  a l low the 
a r t i c l e s  o f  incorpora t ion  t o  exclude paragraphs ( a ) ,  ( b ) ,  
and ( e l  from the p r o t e c t i o n  g iven by the subsection. S .  
170(1) o f  the d r a f t  Act would not g i v e  e f f e c t  t o  tha t  
change, as such an exclusion appears t o  us t o  de t rac t  
s u b s t a n t i a l l y  from the p r o t e c t i o n  o f  the shareholders o f  
specia l  c lasses.  Our comnent on s .  170 o f  the d r a f t  Act 
c i r c u l a t e d  w i t h  our Dra f t  Report foreshadowed t h i s  departure 
from the CBCA and requested comnent on i t ;  no one suggested 
re tu rn ing  t o  the C B C A .  

1 7 1 . (  1 )  Subject t o  any revocat ion under 
sec t ion  167(2) o r  168 (3 ) ,  a f t e r  an amendment 
has been adopted under sec t ion  167, 168 o r  
170, a r t i c l e s  o f  amendment i n  prescr ibed form 
s h a l l  be sent t o  the Reg is t rar .  

(2) I f  an amendment e f f e c t s  or  requ i res  
a reduct ion  o f  s ta ted  c a p i t a l ,  sec t ion  36(3)  
and ( 4 )  app l ies .  

NOTE: De l i ve ry  o f  a r t i c l e s  o f  amendment. CBCA s .  1 7 1 .  

172. Upon rece ip t  o f  a r t i c l e s  o f  
amendment, the Registrar  s h a l l  issue a 
c e r t i f i c a t e  o f  amendment i n  accordance w i t h  
sec t ion  255. 

NOTE:  C e r t i f i c a t e  o f  amendment. CBCA s .  172. 



1 7 3 . 1  1 )  An amendment becomes e f f ec t i ve  
on the date shown i n  the c e r t i f i c a t e  o f  
amendment and the a r t i c l e s  are amended 
accordingly. 

( 2 )  No amendment t o  the a r t i c l e s  
a f f ec t s  an ex i s t i ng  cause o f  ac t ion or c la im 
or l i a b i l i t y  to  prosecution i n  favour o f  or 
against the corporation or any o f  i t s  
d i rec to rs  or o f f i c e r s ,  or any c i v i l ,  c r imina l  
or administrat ive act ion or proceeding t o  
which a corporation or any o f  i t s  d i rec to rs  
or o f f i c e r s  i s  a par ty .  

N O T E :  Ef fect  o f  c e r t i f i c a t e .  CBCA s .  173  

Comnen t 

S .  171, 172 and 173 fo l low the po l i c y  o f  the CBCA and o f  the 
d r a f t  Act by requi r ing the corporation to  f i l e  a r t i c l e s  of 
amendment and by providing that the amendment i s  e f f ec t i ve  
when the Registrar issues h i s  c e r t i f i c a t e  o f  amendment. 

174.( 1 1  The corporat ion may a t  any 
time, and sha l l  when reasonably so d i rected 
by the Registrar,  res ta te  by special 
reso lu t ion the a r t i c l e s  o f  incorporat ion as 
amended. 

( 2 )  Restated a r t i c l e s  o f  incorporat ion 
i n  prescribed form sha l l  be sent t o  the 
Registrar.  

( 3 )  Upon receipt  o f  restated a r t i c l e s  
o f  incorporat ion,  the Registrar sha l l  issue a 
c e r t i f i c a t e  o f  r eg i s t r a t i on  o f  restated 
a r t i c l e s  i n  accordance w i th  sect ion 255 .  

( 4 )  Restated a r t i c l e s  o f  incorporat ion 
are e f f ec t i ve  on the date shown i n  the 
c e r t i f i c a t e  o f  r eg i s t r a t i on  o f  restated 
a r t i c l e s  and supersede the o r i g i na l  a r t i c l e s  
o f  incorporat ion and a l l  amendments t o  them. 

N O T E :  Restated a r t i c l e s  o f  incorporat ion.  CBCA s. 174 
var ied i n  subsection i l l  t o  remove the power o f  d i rec to rs  t o  
resta te  the a r t i c l e s  i n  the absence o f  a d i r ec t i on  from the 
Registrar.  

Comnen t 

CBCA s. 174(1) allows the d i rec to rs  at  any time t o  resta te  
the a r t i c l e s  o f  incorporat ion as amended. CBCA s .  174(4),  
which has been car r ied  forward as s .  174(41 o f  the d r a f t  
Act, provides that the restated a r t i c l e s  o f  incorporation 
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supersede the original articles and amendments. Because of 
the seriousness of the effect of the restatement, s. 174(1) 
of the draft Act would merely allow the corporation to 
restate the articles by special resolution. 

175.( 1 )  Two or more corporations, 
including holding and subsidiary 
corporations, may amalgamate and continue as 
one corporation. 

( 2 )  Subsection ( 1  does not apply if 
one of the corporations is a professional 
corpora t i on. 

NOTE: Amalgamation. CBCA s. 175. 

Comnen t 

1 .  S. 175 to 180 of the draft Act follow the corresponding 
sections of the CBCA. "Registrar" has been substituted for 
"Director" and s. 179(4) has been expanded to make i t  clear 
that the Registrar should have the statutory declaration 
under s. 179(2) before issuing a certificate of 
amalgamation. 

2. S. 175 to 180 would apply only to amalgamations between two 
Alberta corporations. S. 180.1 would apply to an 
amalgamation between an Alberta corporation and an 
extra-provincial body corporate. 

3. The basic procedure for amalgamation under s. 175 to 180 is 
not unlike the basic procedure under the ACA, with the 
following exceptions: 

(1) The ACA requirement of a court order approving the 
amalgamation is not included in the CBCA. However, 
shareholders would be protected by having the right to 
dissent from the amalgamation and to be bought out 
under s. 184. If there is oppression, they would also 
have a claim under s. 234. Creditors would be 
protected by the requirement of the statutory 
declaration under s. 179(2). 

(2) S. 178 would provide simplified procedures for the 
amalgamation of an Alberta holding corporation and a 
wholly-owned Alberta subsidiary, and for the 
amalgamation of two wholly-owned Alberta subsidiaries 
of a holding company wherever incorporated. 

4. Under the ACA, a professional corporation cannot amalgamate 
with another professional corporation or with an ordinary 
corporation because its liabilit is not limited in the 
sense required by ACA s. IS( 1) (dr. Since no similar 
provision appears in the ABCA, s. 175(2) has been added; 
professional corporations are subject to special controls 
under the statutes which allow them to engage in the 
practice of professions, and the availability of 
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amalgamation would not be appropriate t o  them. 

176.(1) Each corporation proposing t o  
amalgamate sha l l  enter i n t o  an agreement 
se t t i ng  out the terms and means of  e f f ec t i ng  
the amalgamation and, i n  p a r t i c u l a r ,  se t t i ng  
out 

( a )  the provis ions that are required t o  
be included i n  a r t i c l e s  of  
incorporat ion under section 6, 

( b )  the name and address of each 
proposed d i rec to r  o f  the 
amalgamated corporat ion,  

( c )  the manner i n  which the shares o f  
each amalgamating corporation are 
t o  be converted i n t o  shares or 
other secur i t i es  o f  the amalgamated 
corporat ion,  

I d )  i f  any shares o f  an amalgamating 
corporation are not t o  be converted 
i n t o  secur i t ies  o f  the amalgamated 
corporat ion,  the amount o f  money or 
secur i t i es  o f  any body corporate 
that the holders o f  those shares 
are t o  receive i n  addi t ion t o  or 
instead of  secur i t i es  o f  the 
amalgamated corporat ion,  

( e l  the manner o f  payment o f  money 
instead o f  the issue o f  f rac t iona l  
shares o f  the amalgamated 
corporation or o f  any other body 
corporate the secur i t i es  of  which 
are t o  be received i n  the 
amalgamation, 

( f )  whether the by-laws o f  the 
amalgamated corporat ion are t o  be 
those of  one o f  the amalgamating 
corporations and, i f  no t ,  a copy o f  
the proposed by-laws, and 

( g )  d e t a i l s  o f  any arrangements 
necessary t o  per fect  the 
amalgamation and t o  provide fo r  the 
subsequent management and operation 
o f  the amalgamated corporat ion.  

(2) I f  shares o f  one o f  the 
amalgamating corporations are held by or on 
behalf o f  another o f  the amalgamating 
corporations, the amalgamation agreement 
sha l l  provide for  the cancel la t ion o f  those 
shares when the amalgamation becomes 
e f f e c t i v e  without any repayment o f  cap i ta l  i n  
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respect of those shares, and no provision 
shall be made in the agreement for the 
conversion of those shares into shares of the 
amalgamated corporation. 

NOTE: Amalgamation agreement. CBCA s. 176. 

177.(1) The directors of each 
amalgamating corporation shall submit the 
amalgamation agreement for approval to a 
meeting of the holders of shares of the 
amalgamating corporation of which they are 
directors and, subject to subsection (41, to 
the holders of each class or series of those 
shares. 

( 2 )  A notice of a meeting of 
shareholders complying with section 129 shall 
be sent in accordance with that section to 
each shareholder of each amalgamating 
corporation and shall 

( a )  include or be accompanied by a copy 
or sumnary of the amalgamation 
agreement, and 

( b )  state that a dissenting shareholder 
is entitled to be paid the fair 
value of his shares in accordance 
with section 184, but failure to 
make that statement does not 
invalidate an amalgamation. 

( 3 )  Each share of an amalgamating 
corporation carries the right to vote in 
respect of an amalgamation whether or not i t  
otherwise carries the right to vote. 

( 4 )  The holders of shares of a class or 
series of shares of an amalgamating 
corporation are entitled to vote separately 
as a class or series in respect of an 
amalgamation if the amalgamation agreement 
contains a provision that, if contained in a 
proposed amendment to the articles, would 
entitle those holders to vote as a class or 
series under section 170. 

( 5 )  Subject to subsection (41, an 
amalgamation agreement is adopted when the 
shareholders of each amalgamating corporation 
have approved of the amalgamation by special 
resolutions. 

(6) An amalgamation agreement may 
provide that at any time before the issue of 
a certificate of amalgamation the agreement 
may be terminated by the directors of an 
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amalgamating corporation, notwithstanding 
approval of the agreement by the shareholders 
of all or any of the amalgamating 
corporations. 

NOTE: Shareholder approval of amalgamation agreement. C B C A  
s. 177. 

178.(1) A holding corporation and one 
or more of its wholly-owned subsidiary 
corporations may amalgamate and continue as 
one corporation without complying with 
sections 176 and 177 if 

(a) the amalgamation is approved by a 
resolution of the directors of each 
amalgamating corporation, and 

(b) the resolutions provide that 

(i) the shares of each 
amalgamating subsidiary 
corporation shall be cancelled 
wi thout any repayment of 
capital in respect of those 
shares, 

( i i )  except as may be prescribed, 
the articles of amalgamation 
shall be the same as the 
articles of incorporation of 
the amalgamating holding 
corporation, and 

( i i i )  no securities shall be issued 
by the amalgamated corporation 
in connection with the 
amalgamation. 

(2) Two or more wholly-owned subsidiary 
corporations of the same holding body 
corporate may amalgamate and continue as one 
corporation without complying with sections 
176 and 177 if 

(a) the amalgamation is approved by a 
resolution of the directors of each 
amalgamating corporation, and 

Ib) the resolutions provide that 

( i )  the shares of all but one of 
the amalgamating subsidiary 
corporations shall be 
cancelled without any 
repayment of capital in 
respect of those shares, 
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( i i) except as may be p r e s c r i b e d ,  
the  a r t i c l e s  o f  amalgamation 
s h a l l  be the same as the  
a r t i c l e s  o f  i n c o r p o r a t i o n  o f  
the  amalgamating s u b s i d i a r y  
c o r p o r a t i o n  whose shares a r e  
no t  cance l l ed ,  and 

(iii) the  s t a t e d  c a p i t a l  o f  the  
amalgamating s u b s i d i a r y  
co rpo ra t i ons  whose shares a re  
cancel l e d  s h a l l  be added t o  
the  s t a t e d  c a p i t a l  o f  t he  
amalgamating s u b s i d i a r y  
c o r p o r a t i o n  whose shares a r e  
no t  cance l l ed .  

NOTE:  V e r t i c a l  and h o r i z o n t a l  sho r t  form amalgamation. 
CBCA s .  178. 

The ACA makes no spec ia l  p r o v i s i o n  f o r  an amalgamation 
between a h o l d i n g  c o r p o r a t i o n  and one o f  i t s  whol ly-owned 
s u b s i d i a r i e s ,  o r  between 2 wholly-owned s u b s i d i a r i e s  o f  the  
same h o l d i n g  c o r p o r a t i o n .  S .  178 o f  the  d r a f t  Act f o l l ows  
CBCA s .  178. 

179. ( 1  Subject t o  s e c t i o n  1 7 7 ( 6 J ,  
a f t e r  an amalgamation agreement has been 
adopted under s e c t i o n  177 o r  an amalgamation 
has been approved under s e c t i o n  178, a r t i c l e s  
o f  amalgamation i n  p resc r i bed  form s h a l l  be 
sent  t o  the Reg i s t r a r  together  w i t h  t he  
documents r e q u i r e d  by  sec t i ons  19 and 101. 

( 2 )  The a r t i c l e s  o f  amalgamation s h a l l  
have a t tached t o  them the  amalgamation 
agreement, i f  any, and a s t a t u t o r y  
d e c l a r a t i o n  o f  a d i r e c t o r  o r  an o f f i c e r  o f  
each amalgamating c o r p o r a t i o n  t h a t  
e s t a b l i s h e s  t o  the  s a t i s f a c t i o n  o f  t he  
Reg i s t r a r  t h a t  

( a )  t he re  a r e  reasonable grounds f o r  
b e l i e v i n g  t h a t  

( i )  each amalgamating c o r p o r a t i o n  
i s  and t he  amalgamated 
c o r p o r a t i o n  w i l l  be a b l e  t o  
pay i t s  l i a b i l i t i e s  as they  
become due, and 

(i i) the  r e a l i z a b l e  va lue  o f  t he  
amalgamated c o r p o r a t i o n ' s  
assets  w i l l  n o t  be less  than  
the  aggregate o f  i t s  



l i a b i l i t i e s  and stated cap i t a l  
o f  a l l  classes, and 

( b )  there are reasonable grounds for 
be l iev ing  that 

( i l  no cred i tor  w i l l  be prejudiced 
by the amalgamation, or 

( i i) adequate not ice has been 
given t o  a l l  known c red i to rs  
o f  the amalgamating 
corporations and no c red i to r  
objects t o  the amalgamation 
otherwise than on grounds that 
are f r i vo lous  or vexatious. 

( 3 )  For the purposes o f  subsection ( 2 ) ,  
adequate no t i ce  i s  given i f  

( a )  a not ice o f  the proposed 
amalgamation i n  w r i t i n g  i s  sent t o  
each known c red i to r  having a c la im 
against the corporat ion that 
exceeds $1000, 

( b )  a not ice o f  the proposed 
amalgamation i s  published once i n  a 
newspaper published or d i s t r i bu ted  
i n  the place where the corporat ion 
has i t s  registered o f f i c e  and 
reasonable no t i ce  o f  the proposed 
amalgamation i s  given i n  each 
province i n  Canada where the 
corporation ca r r ies  on business, 
and 

( c )  each not ice states that  the 
corporation intends t o  amalgamate 
w i th  one or more spec i f ied 
corporations i n  accordance w i t h  
t h i s  Act unless a c red i to r  o f  the 
corporation objects t o  the 
amalgamation w i t h i n  30 days from 
the date o f  the not ice.  

(4) Upon receipt  o f  a r t i c l e s  o f  
amalgamation and the other documents required 
by subsections ( 1 )  and ( 2 ) ,  and upon rece ip t  
o f  the prescribed fees, the Registrar sha l l  
issue a c e r t i f i c a t e  o f  amalgamation i n  
accordance w i t h  section 255. 

N O T E :  Del ivery o f  a r t i c l e s  o f  amalgamation and s ta tu tory  
dec larat ion t o  Registrar.  CGCA s.  179 var ied.  



1 .  The document required by s .  19, which i s  re fe r red  t o  i n  s .  
179(1),  i s  the not ice o f  registered o f f i c e  and records 
o f f i c e  i f  any. The document required by s .  101 i s  the 
not ice o f  d i r ec to r s .  

2 .  CBCA s .  17934) does not say expressly that the s ta tu tory  
declarat ion must be f i l e d  w i th  the Registrar before the 
c e r t i f i c a t e  o f  amalgamation i s  issued. We think that the 
f i l i n  i s  necessary for  the protect ion o f  c red i to rs ,  and s.  
179(48 of  the d r a f t  Act would so provide. I t  would also 
require the amalgamation agreement t o  be f i l e d  and the 
appropriate fees to  be pa id .  

180. On the date shown i n  a c e r t i f i c a t e  
o f  amalgamation 

(a1 the amalgamation o f  the 
amalgamating corporations and the i r  
continuance as one corporat ion 
become e f f ec t i ve ,  

I b i  the property o f  each amalgamating 
corporation continues t o  be the 
property o f  the amalgamated 
corporation, 

( c )  the amalgamated corporat ion 
continues t o  be l i a b l e  for  the 
ob l igat ions o f  each amalgamating 
corporat ion,  

( d )  an ex is t ing  cause o f  act ion,  c la im 
or l i a b i l i t y  t o  prosecution i s  
unaffected, 

( e l  a c i v i l ,  c r imina l  or administrat ive 
act ion or proceeding pending by or 
against an amalgamating corporation 
may be continued to  be prosecuted 
by or against the amalgamated 
corporation, 

I f )  a convict ion against ,  or r u l i n g ,  
order or judgment i n  favour o f  or 
against, an amalgamating 
corporation may be enforced by or 
against the amalgamated 
corporation, and 

( g )  the a r t i c l e s  o f  amalgamation are 
deemed t o  be the a r t i c l e s  o f  
incorporation o f  the amalgamated 
corporation and the c e r t i f i c a t e  o f  
amalgamation i s  deemed t o  be the 
c e r t i f i c a t e  o f  incorporat ion o f  the 
amalgamated corporation. 
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N O T E :  E f fec t  o f  c e r t i f i c a t e  o f  amalgamation. CECA s .  180. 

180.1(1) A corporation may amalgamate 
w i t h  an ext ra-prov inc ia l  corporat ion and 
continue as one corporation under t h i s  Act i f  

( i )  the ext ra-prov inc ia l  corporat ion i s  
authorized t o  amalgamate w i th  the 
corporat ion by the laws of  the 
j u r i s d i c t i o n  i n  which the 
ext ra-prov inc ia l  corporat ion i s  
incorporated, and 

(ii) one i s  the wholly-owned subsidiary 
o f  the other.  

(2) Subsection ( 1 )  does not apply i f  
the Alberta corporation i s  a professional 
corporat ion.  

( 3 )  A corporat ion and an 
ext ra-prov inc ia l  corporation proposing t o  
amalgamate sha l l  enter i n t o  an amalgamation 
agreement se t t i ng  out the terms and means o f  
e f f ec t i ng  the amalgamation and, i n  
pa r t i cu l a r ,  

( a )  providing for  the matters 
enumerated i n  sect ion 1 7 6 ( l ) i a ) ,  
( b )  and ( g ) ,  

( b )  providing that the shares of  the 
wholly-owned subsidiary sha l l  be 
cancelled without any repayment o f  
cap i ta l  i n  respect o f  those shares, 
and 

( c )  prov id ing that no secur i t i es  sha l l  
be issued by the amalgamated 
corporat ion i n  connection w i t h  the 
amalgamation. 

( 4 1  An amalgamation under t h i s  sect ion 
i s  adopted when 

! a )  the agreement i s  approved by the 
d i rec to rs  o f  the Alberta 
corporation, and 

( b )  the agreement i s  approved by the 
d i rec to rs  or comparable governing 
body o f ,  or the members o f ,  the 
ext ra-prov inc ia l  corporat ion,  
whichever body i s  required under 
the laws o f  the j u r i s d i c t i o n  o f  
incorporat ion o f  the 
ext ra-prov inc ia l  corporat ion t o  
approve i t ,  and 
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( c )  the ext ra-prov inc ia l  corporat ion 
has otherwise complied w i th  the law 
o f  the j u r i s d i c t i o n  i n  which i t  i s  
incorporated. 

( 5 )  An amalgamation agreement under 
t h i s  sect ion may provide that at any time 
before the issue o f  a c e r t i f i c a t e  o f  
amalgamation, the agreement may be terminated 
by the d i rec to rs  of  the corporation or the 
d i rec to rs  or comparable governing body o f  the 
ext ra-prov inc ia l  corporat ion,  notwithstanding 
any previous approval o f  the agreement. 

( 6 )  Sections 179 and 180 apply t o  an 
amalgamation under t h i s  sect ion as i f  both o f  
the amalgamating bodies corporate were 
corporations except that  the not ice re fe r red  
t o  i n  sect ion 179 i3 ) (b )  sha l l  a lso be 
published or d i s t r i bu ted  i n  each j u r i s d i c t i o n  
outside Canada where e i the r  body corporate 
ca r r ies  on business. 

N O T E :  Amalgamation o f  a corporation and an 
ext ra-prov inc ia l  corporation where one i s  the wholly-owned 
subsidiary of  the other.  A C A  s.  156.1 var ied.  

Comnen t 

Section 180.1 i s  the equivalent of  A C A  s .  156.1 but modif ied 
t o  be as consistent as possible w i th  s .  175 t o  178 and 180 
o f  the d r a f t  Act respecting the amalgamation o f  two or more 
Alberta corporations. 

Unl ike the ve r t i ca l  short form o f  amalgamation under s .  
178 i l )  o f  the d r a f t  Act. an amalgamation under s .  180.1 
would requi re  an amalgamation agreement. We th ink that that 
prov is ion would add some measure of  p ro tec t ion  t o  
shareholders o f  a holding ext ra-prov inc ia l  corporat ion.  

181.( 1 )  An ext ra-prov inc ia l  corporat ion 
may, i f  so authorized by the laws o f  the 
j u r i s d i c t i o n  where i t  i s  incorporated, apply 
t o  the Registrar for  a c e r t i f i c a t e  o f  
continuance. 

12) The provis ions o f  the a r t i c l e s  o f  
continuance o f  an ext ra-prov inc ia l  
corporat ion may, without so s ta t ing ,  vary 
from the provis ions o f  the ext ra-prov inc ia l  
corporat ion 's  act o f  incorporat ion,  a r t i c l e s ,  
l e t t e r s  patent or memorandum or a r t i c l e s  of  
associat ion,  i f  the va r i a t i on  i s  one which a 
corporat ion incorporated under t h i s  Act could 
e f fec t  by way of  amendment t o  i t s  a r t i c l e s .  

( 3 )  Ar t i c les  o f  continuance i n  



prescribed form shal l  be sent t o  the 
Registrar together w i t h  the documents 
required by sections 19 and 101. 

( 4 )  Upon rece ip t  of  a r t i c l e s  o f  
continuance and the documents required by 
sections 19 and 101, the Registrar sha l l  
issue a c e r t i f i c a t e  o f  continuance i n  
accordance w i th  sect ion 255. 

( 5 )  On the date shown i n  the 
c e r t i f i c a t e  o f  continuance 

( a )  the ext ra-prov inc ia l  corporat ion 
becomes a corporation t o  which t h i s  
Act applies as i f  i t  had been 
incorporated under t h i s  Act, 

( b )  the a r t i c l e s  of  continuance are 
deemed t o  be the a r t i c l e s  o f  
incorporat ion of  the continued 
corporation, and 

( c )  the c e r t i f i c a t e  o f  continuance i s  
deemed t o  be the c e r t i f i c a t e  o f  
incorporation o f  the continued 
corporation. 

( 6 )  The Registrar sha l l  fo r thw i th  send 
a copy o f  the c e r t i f i c a t e  o f  continuance t o  
the appropriate o f f i c i a l  or pub l i c  body i n  
the j u r i s d i c t i o n  i n  which continuance under 
t h i s  Act was authorized. 

( 7 )  When an ext ra-prov inc ia l  
corporat ion i s  continued as a corporation 
under t h i s  Act, 

( a )  the property o f  the 
ext ra-prov inc ia l  corporation 
continues t o  be the property o f  the 
corporation, 

i b )  the corporation continues t o  be 
l i a b l e  for  the ob l igat ions o f  the 
ext ra-prov inc ia l  corporat ion,  

( c )  an ex is t ing  cause o f  ac t ion,  c la im 
or l i a b i l i t y  t o  prosecution i s  
unaffected, 

( d )  a c i v i l ,  cr iminal  or administrat ive 
act ion or proceeding pending by or 
against the ext ra-prov inc ia l  
corporation may be continued to  be 
prosecuted by or against the 
corporation, and 

i e )  a convict ion against, or  r u l i n g ,  
order or judgment i n  favour o f  or 
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against, the ext ra-prov inc ia l  
corporat ion may be enforced by or 
against the corporat ion.  

( 8 )  Subject t o  sect ion 45(8), a share 
o f  an ext ra-prov inc ia l  corporat ion issued 
before the ext ra-prov inc ia l  corporat ion was 
continued under t h i s  Act i s  deemed t o  have 
been issued i n  compliance w i t h  t h i s  Act and 
w i t h  the provis ions o f  the a r t i c l e s  o f  
continuance i r respect ive o f  whether the share 
i s  f u l l y  pa id  or i r respect ive o f  any 
designation, r i g h t s ,  p r i v i l eges ,  r e s t r i c t i o n s  
or condi t ions set out on or re fer red t o  i n  
the c e r t i f i c a t e  representing the share, and 
continuance under t h i s  section does not 
deprive a holder o f  any r i g h t  or p r i v i l e g e  
that he claims under, or r e l i eve  him o f  any 
l i a b i l i t y  i n  respect o f ,  an issued share. 

(9) Notwithstanding section 24(1), i f  a 
corporat ion continued under t h i s  Act had, 
before i t  was so continued, issued a share 
c e r t i f i c a t e  i n  registered form that i s  
conver t ib le  t o  a share c e r t i f i c a t e  i n  favour 
of  bearer, the corporat ion may, i f  a holder 
o f  such a share c e r t i f i c a t e  exercises the 
conversion p r i v i l e g e  attached t o  i t ,  issue a 
share c e r t i f i c a t e  i n  favour o f  bearer fo r  the 
same number o f  shares t o  the holder.  

(10) For the purposes of  subsections 
181 and (91, "share" includes an instrument 
re fe r red  t o  i n  sect ion 29(1), a share warrant 
or a l i k e  instrument. 

i l l  1 I f  the Registrar determines upon 
the appl icat ion o f  an ext ra-prov inc ia l  
corporat ion,  that  i t  i s  not pract icab le  t o  
change a reference t o  the nominal or par 
value of  shares o f  a c lass or ser ies that  i t  
was authorized t o  issue before i t  was 
continued under t h i s  Act, the Registrar may, 
notwithstanding sect ion 24(1), permit the 
ext ra-prov inc ia l  corporation t o  continue t o  
re fer  i n  i t s  a r t i c l e s  t o  those shares, 
whether issued or unissued, as shares having 
a nominal or  par value. 

(121 A corporat ion sha l l  set out i n  i t s  
a r t i c l e s  the maximum number o f  shares o f  a 
class or ser ies re fe r red  t o  i n  subsection 
( 1 1 )  and may not amend i t s  a r t i c l e s  t o  
increase that maximum number o f  shares or t o  
change the nominal or  par value o f  those 
shares. 

N O T E :  Continuance o f  an ext ra-prov inc ia l  corporat ion as an 
4lberta corporat ion.  CBCA s.  181 var ied.  
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Comment 

1. S. 181 would allow any extra-provincial corporation , as of 
right to continue under the proposed ABCA, subject only to 
being authorized by the laws of its incorporating 
jurisdiction to do so. 

2. We are advised by the Registrar that thecertificateof 
continuance should refer to the date of incorporation as 
well as the date of the certificate of continuance. The 
regulations should so provide. 

3. S. 181111) and 181(12) wouldmakeprovision for a c a s e i n  
which the abolition of par value shares would cause 
difficulty. The corporation would be able to continue to 
refer to the shares as having a nominal or par value. No 
additional par value shares could be created. 

4. An extra-provincial company which "continues" under s. 181 
would be treated for all purposes as a corporation 
incorporated under the proposed ABCA. 

5. CBCA s. 181(1.1) allows the articles of continuance to 
effect any amendment to the corporate charter which a CBCA 
corporation can make to its own articles of incorporation. 
I t  was added to the CBCA in the 1978 amendments. I t  is an 
analogue to CBCA s. 261( 1 . 1  )(b), the mandatory continuance 
section. S. 181(2) of the draft Act is to the same general 
effect. An extra-provincial corporation proposing to 
continue would have to amend its charter so that upon 
continuance i t  would comply with the proposed ABCA. 

182.1 1 )  Subject to subsection (91, a 
corporation may, if 

(a) i t  is authorized by the 
shareholders in accordance with 
this section, and 

ib) the Registrar approves the proposed 
continuance in another jurisdiction 
upon being satisfied that the 
continuance will not adversely 
affect creditors or shareholders of 
the corporation, 

apply to the appropriate official or public 
body of another jurisdiction requesting that 
the corporation be continued as if i t  had 
been incorporated under the laws of that 
other jurisdiction. 

(2) A notice of a meeting of 
shareholders complying with section 129 shall 
be sent in accordance with that section to 
each sharenolder and shall state that a 
dissenting shareholder is entitled to be paid 
the fair value of his shares in accordance 
with section 184, but failure to make that 
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statement does not inva l idate  a 
discontinuance under t h i s  Act. 

( 3 )  Each share of  the corporation 
car r ies  the r i g h t  t o  vote i n  respect of  a 
continuance whether or not i t  otherwise 
car r ies  the r i g h t  t o  vote. 

( 4 )  An appl icat ion for  continuance 
becomes authorized when the shareholders 
vot ing on i t  have approved of  the continuance 
by a special reso lu t ion.  

( 5 )  The d i rec to rs  o f  a corporat ion may, 
i f  authorized by the shareholders at  the time 
o f  approving an appl icat ion for  continuance 
under t h i s  section, abandon the appl icat ion 
without fur ther approval of  the shareholders. 

(6) Upon rece ip t  of  not ice sa t i s fac to ry  
t o  him that the corporat ion has been 
continued under the laws o f  another 
j u r i sd i c t i on ,  and upon g iv ing  h i s  approval 
under subsection ( 1 1 ,  the Registrar sha l l  
f i l e  the not ice and issue a c e r t i f i c a t e  o f  
discontinuance. 

( 7 )  Section 255 applies w i th  the 
necessary changes t o  the not ice f i l e d  under 
subsection ( 6 )  as though the no t i ce  were 
a r t i c l e s  that  conform to  law. 

( 8 )  This Act ceases t o  apply t o  the 
corporation on the date shown i n  the 
c e r t i f i c a t e  o f  discontinuance. 

( 9 )  A corporat ion sha l l  not be 
continued as a body corporate under the laws 
o f  another j u r i sd i c t i on  unless those laws 
provide i n  e f f ec t  that  

( a )  the property o f  the corporat ion 
continues t o  be the property o f  the 
body corporate, 

( b )  the body corporate continues t o  be 
l i a b l e  for  the ob l igat ions o f  the 
corporat ion,  

( c )  an ex i s t i ng  cause o f  ac t ion,  c la im 
or l i a b i l i t y  t o  prosecution i s  
unaffected, 

( d l  a c i v i l ,  c r imina l  or  administrat ive 
act ion or proceeding pending by or 
against the corporation may be 
continued to  be prosecuted by or 
against the body corporate, and 

( e l  a conv ic t ion against, or  r u l i n g ,  
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order or judgment i n  favour o f  or 
against the corporation may be 
enforced by or against the body 
corporate. 

N O T E :  Continuance o f  an Alberta corporat ion as a body 
corporate i n t o  another j u r i sd i c t i on .  CBCA s.  182 var ied i n  
subsections ( I )  and 1 7 1  and omi t t ing subsection ( 2 )  which i s  
not appropriate t o  Alberta. 

Commen t 

1 .  S. 182 would al low an Alberta corporat ion t o  discontinue i t s  
Alberta r eg i s t r a t i on  and "continue" i n  another j u r i s d i c t i o n  
as i f  incorporated under the laws o f  that  j u r i sd i c t i on .  The 
a b i l i t y  o f  the corporation to  t ransfer i t s  r eg i s t r a t i on  
would of  course depend upon the laws of  the j u r i s d i c t i o n  to  
which i t  wishes to  transfer i t s  r eg i s t r a t i on .  

2. S.  182(1) would requi re  the corporat ion to  estab l ish t o  the 
sa t i s f ac t i on  o f  the Registrar that the change would not 
adversely a f f ec t  c red i to rs  or shareholders. The d ra f t  Act 
c i r cu la ted  w i th  our Draf t  Report would have assigned the 
supervisory funct ion t o  the Director o f  The Secur i t ies 
Conmission, but we received representations that i t  should 
be assigned to  the Registrar,  and both the Registrar and The 
Secur i t ies Commission agreed. 

3. S. 182(4) would requi re  author i ty  for  the appl icat ion for  
continuance t o  be given by special reso lu t ion  of the 
shareholders, and, because a change i n  the basic law of  the 
corporat ion may wel l  a f fec t  them, shareholders who normally 
have no vote would be e n t i t l e d  t o  vote on the special 
reso lu t ion .  Continuance i s  a fundamental change which would 
e n t i t l e  a shareholder t o  dissent and be bought out under s.  
184. I f  a shareholder has indicated h i s  in ten t ion  t o  
dissent,  the Registrar should be sure that the ob l iga t ion  t o  
car ry  out the appraisal r i g h t  would be recognized by the law 
of  the new j u r i sd i c t i on .  

183.(1) A sale, lease or exchange o f  
a l l  or subs tan t ia l l y  a l l  the property o f  a 
corporat ion other than i n  the ordinary course 
o f  business o f  the corporation requires the 
approval o f  the shareholders i n  accordance 
w i t h  subsections ( 2 )  t o  ( 6 ) .  

( 2 )  A not ice of  meeting o f  shareholders 
complying w i th  section 129 sha l l  be sent i n  
accordance w i th  that section t o  each 
shareholder and sha l l  

( a )  include or be accompanied by a copy 
or sumnary o f  the agreement o f  
sale,  lease or exchange, and 

( b )  s ta te  that a dissent ing shareholder 



i s  e n t i t l e d  t o  be p a i d  the f a i r  
value o f  h i s  shares i n  accordance 
w i t h  sec t ion  184, but  f a i l u r e  t o  
make that  statement does not 
i n v a l i d a t e  a sa le ,  lease or  
exchange re fe r red  t o  i n  subsection 
( 1 ) .  

( 3 )  At the meeting r e f e r r e d  t o  i n  
subsection (2) the shareholders may author ize  
the sa le ,  lease or exchange and may f i x  o r  
au thor ize  the d i r e c t o r s  t o  f i x  any o f  i t s  
terms and cond i t ions .  

( 4 )  Each share o f  the corpora t ion  
c a r r i e s  the r i g h t  t o  vote i n  respect o f  a 
sa le ,  lease or exchange r e f e r r e d  to  i n  
subsection ( 1 )  whether or  not i t  otherwise 
c a r r i e s  the r i g h t  t o  vote.  

( 5 )  The holders o f  shares o f  a c lass  or 
ser ies  o f  shares o f  the corpora t ion  are 
e n t i t l e d  to  vote separately as a c lass  or  
ser ies  i n  respect o f  a sa le ,  lease or  
exchange r e f e r r e d  t o  i n  subsection ( 1 )  o n l y  
i f  that  c lass  or ser ies  i s  a f fec ted  by the 
sa le ,  lease or  exchange i n  a manner d i f f e r e n t  
from the shares o f  another c lass  or se r ies .  

( 6 )  A sa le ,  lease o r  exchange r e f e r r e d  
t o  i n  subsection ( 1 )  i s  adopted when the 
holders o f  each c lass  or ser ies  e n t i t l e d  to  
vote on i t  have approved o f  the sa le ,  lease 
or  exchange by a specia l  reso lu t i on .  

( 7 1  The d i r e c t o r s  o f  a corpora t ion  may, 
i f  author ized by the shareholders approving a 
proposed sa le ,  lease or exchange, and subject  
t o  the r i g h t s  o f  t h i r d  p a r t i e s ,  abandon the 
sale,  lease or exchange wi thout  f u r t h e r  
approval o f  the shareholders. 

NOTE: Extraordinary sa le ,  lease or exchange. CBCA s.  183 
w i t h  subsections ( 1 )  and ( 1 . 1 )  dea l ing  w i t h  borrowing powers 
omi t ted .  See comnent. 

Comnen t 

1 .  T h e e f f e c t o i s .  1 8 3 w o u l d b e  that  "a sa le ,  l e a s e o r  
exchange o f  a1 1 o r  s u b s t a n t i a l l y  a l l  the proper ty  o f  a 
corporat ion other than i n  the o rd ina ry  course o f  business o f  
the corpora t ion"  could not be made wi thout  the approval o f  
the shareholders. That approval could be given by specia l  
reso lu t i on  (see s.  1 8 3 ( 6 ) ) ,  b u t ,  under s.  183(4) otherwise 
non-vot ing shares would c a r r y  a ri.ght t o  vote and, under s ,  
183(5) ,  the c lasses would be e n t i t l e d  to  vote separately i f  
they would be a f fec ted d i f f e r e n t l y .  
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CBCA s .  183(1) and ( 1 . 1 )  deal w i th  the powers of  d i rec to rs  
t o  borrow money on behalf o f  the corporat ion.  We do not 
th ink  that these two subsections should appear i n  the Part 
o f  the Act dealing w i t h  fundamental change since there i s  no 
reference t o  them i n  e i the r  s. 167 or 184, and the exercise 
of  such powers by the d i rec to rs  o f  a corporat ion would not 
general ly be regarded as a fundamental change. We have 
therefore relocated these two subsections as a new s.  98.1 
under Part 9 o f  the d r a f t  Act deal ing w i th  the powers o f  the 
d i rec to rs  and o f f i c e r s  o f  the corporat ion.  

184. (1)  Subject t o  sections 185 and 
234, a holder o f  shares o f  any c lass o f  a 
corporat ion may dissent i f  the corporat ion 
resolves t o  

( a )  amend i t s  a r t i c l e s  under sect ion 
167 or 168 t o  add, change or remove 
any provis ions r e s t r i c t i n g  or 
constraining the issue or t ransfer 
o f  shares o f  that c lass,  

I b i  amend i t s  a r t i c l e s  under sect ion 
167 t o  add, change or remove any 
res t r i c t i ons  upon the business or 
businesses that the corporat ion may 
carry  on, 

( c )  amalgamate w i th  another 
corporat ion,  otherwise than under 
sect ion 178 or 180.1, 

( d l  be continued under the laws o f  
another j u r i sd i c t i on  under sect ion 
182, or 

( e l  s e l l ,  lease or exchange a l l  or  
substant ia l ly  a l l  i t s  property 
under sect ion 183. 

(2) A holder o f  shares o f  any c lass or 
ser ies o f  shares e n t i t l e d  t o  vote under 
sect ion 170 may dissent i f  the corporat ion 
resolves t o  amend i t s  a r t i c l e s  i n  a manner 
described i n  that  section. 

( 3 )  I n  addi t ion t o  any other r i g h t  he 
may have, but subject t o  subsection ( 2 0 1 ,  a 
shareholder e n t i t l e d  t o  dissent under t h i s  
sect ion and who complies w i th  t h i s  sect ion i s  
e n t i t l e d  t o  be pa id  by the corporat ion the 
f a i r  value o f  the shares held by him i n  
respect o f  which he dissents,  determined as 
o f  the close o f  business on the las t  business 
day before the day on which the reso lu t ion 
from which he dissents was adopted. 

( 4 )  A dissent ing shareholder may only 
c la im under t h i s  sect ion w i t h  respect t o  a l l  
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the shares o f  a c lass held by him or on 
behalf o f  any one bene f i c ia l  owner and 
registered i n  the name o f  the dissent ing 
shareholder. 

( 5 1  A d issent ing shareholder sha l l  send 
t o  the corporat ion a w r i t t en  ob ject ion t o  a 
reso lu t ion re fe r red  to  i n  subsection i l l  o r  
( 2  ) 

( a )  at  or before any meeting o f  
shareholders at  which the 
reso lu t ion  i s  t o  be voted on, or 

i b )  i f  the corporation d i d  not send 
not ice t o  the shareholder o f  the 
purpose o f  the meeting or o f  h i s  
r i g h t  t o  dissent,  w i t h i n  a 
reasonable time a f t e r  he learns 
that the reso lu t ion was adopted and 
o f  h i s  r i g h t  t o  dissent.  

i 6 )  An appl icat ion may be made t o  the 
Court by o r i g i na t i ng  not ice a f t e r  the 
adoption o f  a reso lu t ion re fe r red  t o  i n  
subsection ( 1 )  or ( 2 1 ,  

( a )  by the corporat ion,  or 

i b )  by a shareholder i f  he has sent an 
ob ject ion t o  the corporat ion under 
subsection (51, 

t o  f i x  the f a i r  value i n  accordance w i t h  
subsection ( 3 1  o f  the shares o f  a shareholder 
who dissents under t h i s  sect ion.  

( 7 )  I f  an appl icat ion i s  made under 
subsection ( 6 1 ,  the corporat ion sha l l ,  unless 
the Court otherwise orders, send t o  each 
dissent ing shareholder a w r i t t en  o f f e r  t o  pay 
him an amount considered by the d i rec to rs  t o  
be the f a i r  value o f  the shares. 

( 8 )  Unless the Court otherwise orders,  
an o f f e r  re fer red t o  i n  subsection ( 7 )  sha l l  
be sent t o  each dissent ing shareholder 

( a )  at least 10 days before the date on 
which the appl icat ion i s  
returnable,  i f  the corporat ion i s  
the appl icant,  or 

i b )  w i t h i n  10 days a f t e r  the 
corporat ion i s  served w i t h  a copy 
o f  the o r i g i na t i ng  not ice,  i f  a 
shareholder i s  the. appl icant.  

( 9 )  Every o f f e r  made under subsection 
( 7 )  sha l l  



( a )  be made on the same terms, and 

( b )  contain or be accompanied by a 
statement showing how the f a i r  
value was determined. 

i10) A d issent ing shareholder may make 
an agreement w i t h  the corporat ion for  the 
purchase o f  h i s  shares by the corporat ion,  i n  
the amount o f  the corporat ion's o f f e r  under 
subsection ( 7 )  or  otherwise, at  any time 
before the Court pronounces an order f i x i n g  
the f a i r  value o f  the shares. 

( 1 1 )  A d issent ing shareholder 

( a )  i s  not required t o  g ive secur i ty  
for  costs i n  respect o f  an 
appl icat ion under subsection (61, 
and 

( b )  except i n  special circumstances 
shal l  not be required t o  pay the 
costs o f  the appl icat ion or 
appraisal. 

(12)  I n  connection w i t h  an appl icat ion 
under subsection (61, the Court may g ive  
d i rec t ions  for  

( a )  jo in ing  as par t ies  a l l  d issent ing 
shareholders whose shares have not 
been purchased by the corporat ion 
and for the representation o f  
d issent ing shareholders who, i n  the 
opinion o f  the Court, are i n  need 
of  representation, 

( b )  the t r i a l  o f  issues and 
in te r locu to ry  matters, including 
pleadings and examinations for  
discovery, 

( c )  the payment t o  the shareholder o f  
a l l  or par t  o f  the sum o f fe red  by 
the corporat ion for  the shares, 

( d l  the deposit o f  the share 
c e r t i f i c a t e s  w i t h  the Court or w i t h  
the corporat ion or i t s  t ransfer 
agent , 

( e l  the appointment and payment o f  
independent appraisers, and the 
procedures t o  be fol lowed by them, 

( f )  the service o f  documents, and 

( g )  the burden o f  proof upon the 
par t ies .  
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( 1 3 1  Upon an application under 
subsection ( 6 1 ,  the Court shall make an order 

(a) fixing the fair value of the shares 
in accordance with subsection (3) 
of all dissenting shareholders who 
are parties to the application, 

( b )  giving judgment in that amount 
against the corporation and in 
favour of each of those dissenting 
shareholders, and 

ic) fixing the time within which the 
corporation must pay that amount to 
a shareholder. 

( 14) Upon 

(a) the action approved by the 
resolution from which the 
shareholder dissents becoming 
effective, 

(b) the making of an agreement between 
the corporation and the dissenting 
shareholder as to the payment to be 
made by the corporation for his 
shares under subsection (3) or 
(101, whether by the acceptance of 
the corporation's offer or 
otherwise, or 

(cl the pronouncement of an order under 
subsection (13), 

whichever first occurs, the shareholder 
ceases to have any rights as a shareholder 
other than the right to be paid the fair 
value of his shares in the amount agreed to 
between the corporation and the shareholder 
or in the amount of the judgment, as the case 
may be. 

(15) Subsection (14)(a) does not apply 
to a shareholder referred to in subsection 
( 5 1  (b). 

( 1 6 )  Until one of the events mentioned 
in subsection (14) occurs, 

(a) the shareholder may withdraw his 
dissent, or 

(b) the corporation may rescind the 
resolution, 

and in either event proceedings under this 
section shall be discontinued. 
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( 1 7 )  The Court may i n  i t s  discret ion 
allow a reasonable rate of interest on the 
amount payable to  each dissenting 
shareholder, from the date on which the 
shareholder ceases to  have any r igh ts  as a 
shareholder by reason of subsection (14) 
u n t i l  the date of  payment. 

(18) I f  subsection (20) applies, the 
corporation shal l ,  wi th in 10 days af ter  

( a )  the pronouncement of an order under 
subsection ( 1 3 1 ,  or 

( b )  the making of an agreement between 
the shareholder and the corporation 
as to  the payment to be made for 
h is  shares, 

n o t i f y  each dissenting shareholder that i t  i s  
unable lawfu l ly  to pay dissenting 
shareholders for their  shares. 

(19) Notwithstanding that a judgment 
has been given i n  favour of  a dissenting 
shareholder under subsection ( 1 3 )  ( b ) ,  i f  
subsection (20) applies, the dissenting 
shareholder, by wr i t ten notice delivered to  
the corporation within 30 days af ter  
receiving the notice under subsection (181, 
may withdraw h is  notice of objection, i n  
which case the corporation i s  deemed t o  
consent to  the withdrawal and the shareholder 
i s  reinstated to  h is  f u l l  r igh ts  as a 
shareholder, f a i l i n g  which he retains a 
status as a claimant against the corporation. 
to  be paid as soon as the corporation i s  
lawfu l ly  able t o  do so or ,  i n  a l iqu idat ion,  
to  be ranked subordinate to  the r igh ts  of  
creditors of the corporation but i n  p r i o r i t y  
to i t s  shareholders. 

(20) A corporation shal l  not make a 
payment to  a dissenting shareholder under 
th is  section i f  there are reasonable grounds 
for bel ieving that 

( a )  the corporation i s  or would a f te r  
the payment be unable to  pay i t s  
l i a b i l i t i e s  as they become due, or 

( b )  the real izable value of  the 
corporation's assets would thereby 
be less than the aggregate of  i t s  
l i a b i l i t i e s .  

NOTE: Shareholder's r i gh t  to  dissent and to  be paid the 
f a i r  value of  h i s  shares. CBCA s.  184 wi th substantial 
var iat ions. 
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Comnen t 

1 .  S .  184(3) would confer an important new r i g h t  upon a 
minor i ty  shareholder, the "appraisal r i g h t " .  I t  i s  the 
r i g h t  t o  dissent from the kinds of  fundamental change l i s t e d  
i n  s.  184111 and (21, and t o  have the corporat ion buy h i s  
shares at f a i r  value i f  i t  makes the change. See the 
discussion of  t h i s  subject at pp. 128-135 o f  our Report. 

2. S.  184(1) t o  (41, which confer the appraisal r i g h t ,  fo l low 
the i r  CBCA counterparts (except for  the de le t ion i n  s .  
184(3) o f  reference t o  an order under s.  185.1. I n  
pa r t i cu l a r ,  s.  184(3) provides that the shareholder i s  t o  be 
paid " f a i r  value",  which w i l l  be determined by the court 
w i th  regard t o  a l l  the circumstances o f  the case, and which 
may or may not r e f l e c t  a change i n  value brought about by 
the fundamental change. 

S .  184(5) t o  (161 would replace CBCA 184(5) t o  (221 and 
would provide a subs tan t ia l l y  d i f f e ren t  procedure for the 
enforcement o f  the appraisal r i g h t .  The essence o f  the 
proposed procedure i s  that a f te r  a not ice of  ob ject ion by 
the shareholder under s .  184(5) and the adoption o f  the 
reso lu t ion making the fundamental change, e i the r  par ty  would 
be able t o  apply t o  the court t o  determine the f a i r  value o f  
the shares and the court  would g ive judgment for  that amount 
under s .  1841 1 3 ) ,  whereupon the shareholder would cease t o  
be a shareholder and would be e n t i t l e d  t o  be pa id  ( s .  
184(14) 1 .  The par t ies  could i n  the meantime agree on the 
amount, and e i ther  par ty  could under s. 184(16) r e s i l e  u n t i l  
one o f  three things happens: a binding agreement under s .  
184( 10) ;  the fundamental change becoming e f f ec t i ve ;  or the 
g iv ing  o f  judgment by the cour t .  

4 .  The procedure i s  intended t o  be simple and f l e x i b l e .  The 
corporation would be required t o  make an o f f e r  ( s .  18417)) 
and explain i t  ( s .  1 8 4 ( 9 ) ( b ) ) ;  a l l  d issent ing shareholders 
would be brought i n t o  the same proceeding i s .  1 8 4 ( 1 2 ) ( a ) ) ;  
and the court  would have inc identa l  powers necessary t o  
conduct an inexpensive and e f f i c i e n t  proceeding ( s .  184(6 ) ,  
(12) and ( 1 3 ) ) .  

5 .  The corporat ion would have the burden of sending t o  the 
shareholders proper no t i ce  of  the special reso lu t ion and of 
the appraisal r i g h t  ( s .  1 8 4 ( 5 ) ( b ) ) .  The shareholder would 
have the burden of  sending h i s  w r i t t en  ob ject ion before the 
meeting ( s .  184 (5 ) ) :  i f  proper not ice i s  not given he would 
have the burden of  sending h i s  w r i t t en  ob ject ion w i t h i n  a 
reasonable time a f t e r  learning that the reso lu t ion  was 
adopted and that he has an appraisal r i g h t .  

6 .  The d r a f t  Act c i r cu la ted  w i t h  our Draf t  Report would have 
provided that i f  a no t i ce  were sent but not received the 
shareholder would have the r i g h t  t o  dissent upon learning o f  
the actions taken, but representatives which were made to  us 
sa t i s f i ed  us that the detriment r esu l t i ng  from the adverse 
p rac t i ca l  consequences i n  a l l  cases of  such a prov is ion 
would outweigh the advantage of  pro tect ing an occasional 
shareholder who f a i l s  t o  receive not ice o f  a shareholder's 
meeting through no f a u l t  o f  h i s  own and who would have 
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objected i f  he had received i t  

7 .  S .  184(18) t o  ( 2 0 )  would make rather elaborate prov is ion t o  
preclude payment t o  a dissent ing shareholder i f  e i ther  a 
l i q u i d i t y  or a solvency test  i s  not met, and t o  al low the 
dissent ing shareholder i n  such a case t o  e lec t  between h i s  
r i gh t s  as a shareholder and a pos i t i on  as a deferred 
c red i t o r .  

8.  S .  184(17) would al low the court t o  award in terest  from the 
date on which the shareholder ceases t o  have the r i g h t  o f  a 
shareholder. I t  departs from CBCA s .  184(23) which allows 
the in te res t  t o  s t a r t  on the e f f ec t i ve  date o f  the 
fundamental change. 
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PART 15 

CORPORATE REORGANIZATION AND ARRANGEMENTS 

185.(1) In this section, "order for 
reorganization" means an order of the Court 
made under 

la) secticn 234. 

(b) the Bankruptcy Act (Canada) 
approving a proposal, or 

(c) any other Act of the Parliament of 
Canada or an Act of the Legislature 
that affects the rights among the 
corporation, its shareholders and 
credi tors. 

(21 If a corporation is subject to an 
order for reorganization, its articles may be 
amended by the order to effect any change 
that might lawfully be made by an amendment 
under section 167. 

(31 If the Court makes an order for 
reorganization, the Court may also 

(a) authorize the issue of debt 
obligations of the corporation, 
whether or not convertible into 
shares of any class or having 
attached any rights or options to 
acquire shares of any class, and 
fix the terms of those debt 
obligations, and 

(b) appoint directors in place of or in 
addition to all or any of the 
directors then in office. 

( 4 )  After an order for reorganization 
has been made, articles of reorganization in 
prescribed form shall be sent to the 
Registrar together with the documents 
required by sections 19 and 108, if 
applicable. 

(51 Upon receipt of articles of 
reorganization, the Registrar shall issue a 
certificate of amendment in accordance with 
section 255. 

16) An order for reorganization becomes 
effective on the date shown in the 
certificate of amendment and the articles of 
incorporation are amended accordingly. 

(7) A shareholder is not entitled to 
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dissent under section 184 i f  an amendment to 
the articles of incorporation is effected 
under this section. 

NOTE: Articles of reorganization resulting from Court 
order. CBCA s. 185 varied to refer to the Registrar and the 
Legislature. 

Comnen t 

S. 185 might be somewhat anomalous in the proposed ABCA. 
Insofar as proceedings under s. 234 are concerned, the power 
and procedures under s .  185 either duplicate or could be 
inserted in s. 234. I t  is doubtful that the province can 
constitutionally add to the powers exerciseable by the court 
in bankruptcy. S. 185(l)(c) seems to be of limited or no 
application. We have however included the section in the 
draft Act for whatever value i t  may have and for uniformity. 

186.(1) In this section, "arrangement" 
includes, but is not restricted to 

(a) an amendment to the articles of a 
corporation, 

(b) an amalgamation of 2 or more 
corporations, 

(c) an amalgamation of a body corporate 
with a corporation that results in 
an amalgamated corporation subject 
to this Act, 

id) a division of the business carried 
on by a corporation, 

(e) a transfer of all or substantially 
all the property of a corporation 
to another body corporate in 
exchange for property, money or 
securities of the body corporate, 

(f) an exchange of securities of a 
corporation held by security 
holders for property, money or 
other securities of the corporation 
or property, money or securities of 
another body corporate that is not 
a take-over bid as defined in 
section 187, 

(g) a liquidation and dissolution of a 
corporation, 

Ih) a compromise between a corporation 
and its creditors or any class of 
its creditors or between a 



corporation and the holders of i t s  
shares or debt ob l igat ions or  any 
class o f  those holders, or 

( i )  any combination o f  the foregoing 

( 2 )  An appl icat ion may be made to  the 
Court by a corporation or a secur i ty  holder 
or c red i to r  o f  a corporation for an order 
approving an arrangment i n  respect o f  the 
corporation. 

(3) I f  an arrangment can be ef fected 
under any other provis ion of  t h i s  Act, an 
appl icat ion may not be made under t h i s  
section unless i t  i s  impracticable t o  e f f ec t  
the arrangement under that other provis ion. 

14 )  I n  connection w i th  an appl icat ion 
under t h i s  sect ion, the Court, unless i t  
dismisses the appl icat ion, 

( a )  shal l  order the holding o f  a 
meeting o f  shareholders or a class 
or classes of  shareholders t o  vote 
on the proposed arrangement, 

( b )  sha l l  order a meeting o f  persons 
who are cred i tors  or holders o f  
debt ob l igat ions o f  the corporation 
or o f  options or  r i g h t s  t o  acquire 
secur i t ies  o f  the corporat ion, or 
any class o f  those persons, i f  the 
Court considers that those persons 
or  that class o f  persons are 
af fected by the proposed 
arrangement , 

( c i  may, w i th  respect t o  any meetin 
re fer red to  i n  clause l a )  or lb?. 
g ive any d i rect ions i n  the order 
respecting 

( i )  the c a l l i n g  o f  and the g iv ing  
o f  not ice o f  the meeting, 

( i i) the conduct o f  the meeting, 

(iii) subject t o  subsection ( 6 1 ,  the 
major i ty  required t o  pass a 
reso lut ion at the meeting, and 

i i v )  any other matter i t  thinks 
f i t ,  

and 

( d l  may make an order appointing 
counsel to  represent, at  the 
expense of the corporat ion, the 



Sec. 186 

in terests  of  the shareholders or 
any of  them. 

( 5 )  The not ice o f  a meeting re fer red t o  
i n  subsection ( 4 ) ( a )  or ( b )  shal l  contain or 
be accompanied by 

( a )  a statement explaining the e f fec t  
o f  the arrangement, and 

( b )  i f  the appl icat ion i s  made by the 
corporation, a statement of  any 
mater ial  in terests  of  the d i rectors  
of  the corporation, whether as 
d i rec to rs ,  secur i ty holders or 
c red i to rs ,  and the e f fec t  of the 
arrangement on those in te res ts .  

( 6 )  An order made under subsection 
( 4 ) ( c ) ( i i i )  i n  respect o f  any meeting may not 
provide for any major i ty  that i s  less than 
the fol lowing: 

( a )  i n  the case o f  a vote o f  the 
shareholders or a class o f  
shareholders, a major i ty  o f  at  
least two-thirds of  the votes cast 
by the shareholders vot ing on the 
reso lut ion,  

( b )  i n  the case o f  a vote o f  cred i tors  
or a class of  cred i tors ,  a major i ty  
i n  number representing at least 
two-thirds o f  the amount o f  the i r  
claims, 

( c )  i n  the case of  a vote o f  the 
holders o f  debt obl igat ions or a 
class o f  those holders, a major i ty  
i n  number representing at least 
two-thirds o f  the amount o f  the i r  
claims, and 

( d )  i n  the case of  a vote o f  holders of  
options or r i gh t s  t o  acquire 
secur i t ies ,  the major i ty  that would 
be required under clause ( a )  or ( c )  
i f  those holders had acquired 
ownership o f  the secur i t ies .  

( 7 )  Notwithstanding anything i n  
subsections ( 4 )  t o  ( 6 1 ,  i f  a reso lu t ion 
required t o  be voted upon pursuant t o  the 
order under subsection ( 4 1  i s  i n  w r i t i n g  and 
signed by a l l  the persons e n t i t l e d  t o  vote on 
the reso lut ion,  

( a )  the meeting required t o  be held by 
the order need not be held,  and 
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(bl the resolution is as valid as if i t  
had been passed at a meeting. 

( 8 )  If the application is in respect of 
a distributing corporation, the applicant 
shall give the Director notice of the 
application and the Director is entitled to 
appear and be heard in person or by counsel. 

(9) After the holding of the meetings 
required by an order under subsection (4) or 
the submission to it of written resolutions 
that comply with subsection (71, the Court 
shall hear the application and may in its 
discretion 

(a) approve the arrangement as proposed 
by the applicant or as amended by 
the Court , or 

(b) refuse to approve the arrangement, 

and mahe any further order i t  thinks fit. 

( 10) After an order referred to in 
subsection (9)la) has been made, the 
corporation shall send to the Registrar 

(a) a copy of the order, 

(b) articles of arrangement in 
prescribed form, 

( c )  articles of amalgamation or a 
statement of intent to dissolve 
pursuant to section 204 in 
prescribed form, if applicable, and 

(dl the documents required by sections 
19 and 108, if applicable, 

and the Registrar shall file them. 

(11 Upon filin any documents referred 
to in subsections i108(b1 and (c) the 
Registrar shall issue the appropriate 
certificate in accordance with section 255. 

( 1 2 )  An arrangement becomes effective 

(a) on the date shown in the 
certificate issued pursuant to 
subsection (IT), or 

( b )  if no certificate is required to be 
issued pursuant to subsection (111, 
on the date the documents are filed 
pursuant to subsection (10). 

(131 An arrangement as approved by the 
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Court i s  b ind ing on the corporat ion and a l l  
other persons. 

NOTE:  Court-approved arrangements. CECA s .  185.1 and ACA 
s .  154 s u b s t a n t i a l l y  var ied.  

1 .  See the general d iscussion o f  Reorganizations and 
Arrangements a t  pp. 51-54 o f  our Report. 

S .  186 includes the l i s t  o f  things included i n  
"arrangements" by CBCA s. 185.1. I n  add i t i on  i t  includes 
compromises w i t h  c r e d i t o r s  ( s .  1 8 6 ( l ) ( h ) ,  and the opening 
words would a l low the Court t o  i n te rp re t  the word 
"arrangement" as broadly as the same word has been 
in te rp re ted  i n  ACA s. 154 and i t s  Engl ish and Canadian 
counterparts.  ACA s. 154. which provides fo r  compromises 
and arrangements i nvo lv ing  ACA companies, t h e i r  shareholders 
and members, has proved i t s  usefulness over the years, and 
we th ink  that  i t s  substance should be c a r r i e d  forward. The 
usefulness o f  A C A  s. 154 i s  somewhat l i m i t e d  because i t  
c o n s t i t u t i o n a l l y  cannot encroach upon Parl iament's 
l e g i s l a t i v e  j u r i s d i c t i o n  over insolvency, but  we th ink  that  
there are s t i l l  cases t o  which i t  can apply, and we do not 
th ink  tha t  the s p e c i f i c  exclusion o f  insolvent  corporat ions 
i n  CECA s .  185.1(3) needs t o  be made i n  the d r a f t  Act. 

3 .  S .  1 8 6 ( 4 ) ( a )  would make a shareholders' meeting mandatory, 
and would a l so  make mandatory meetings o f  a f fec ted classes 
o f  the corporat ion 's  c r e d i t o r s  and holders o f  r i g h t s  t o  
acquire s e c u r i t i e s .  S .  18616) would requ i re  approval by 
special m a j o r i t i e s .  I n  so doing the d r a f t  Act would be 
closer t o  A C A  s .  154 than i s  CBCA s. 1 8 5 . 1 ( 4 ) ( c l ,  which 
merely empowers the court  t o  requ i re  meetings. Our view i s  
that the a f fec ted  classes should have a chance t o  vote on an 
arrangement. The court  would s t i l l  have res idua l  
d i sc re t ions  t o  disapprove a proposal under s .  186(4) and s .  
186(9 ) .  
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PART 16 

TAKE-OVER BIDS - COMPULSORY PURCHASE 

1 8 7 . ( 1 )  I n  t h i s  Par t ,  

( a )  "dissent ing o f feree"  means an 
of feree who does not accept a 
take-over b i d  and a person who 
acquires from an of feree a share 
fo r  which a take-over b i d  i s  made; 

!b )  " o f f e r "  includes an i n v i t a t i o n  t o  
make an o f f e r ;  

( c )  "o f fereen means a person t o  whom a 
take-over b i d  i s  made; 

i d )  "o f feree corporation" means a 
corporat ion whose shares are the 
object  of  a take-over b i d ;  

( e )  " o f f e ro r "  means a person, other 
than an agent, who makes a 
take-over b id ,  and includes 2 or 
m r e  persons who, d i r e c t l y  or 
i n d i r e c t l y ,  

( i) make take-over b ids j o i n t l y  or 
i n  concert, or 

i i i )  intend t o  exercise j o i n t l y  or 
i n  concert vo t ing  r i g h t s  
attached t o  shares for  which a 
take-over b i d  i s  made; 

i f )  "share" means a share w i th  or 
without vot ing r i g h t s  and includes 

( i) a secur i ty  cu r ren t l y  
conver t ib le  i n t o  such a share, 
and 

(ii) cur ren t l y  exercisable options 
and r i gh t s  t o  acquire such a 
share o r  such a conver t ib le  
secur i ty ;  

' y )  "take-over b i d "  means an o f f e r  made 
by an o f fe ro r  t o  shareholders t o  
acquire a l l  o f  the shares of any 
c lass o f  shares o f  an of feree 
corporation not already owned by 
the o f f e r o r ,  and includes every 
take-over b i d  by a corporation to  
repurchase a l l  of  the shares o f  any 
c lass o f  i t s  shares which leaves 
outstanding vot ing shares of  the 
corporat ion.  
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NOTE: D e f i n i t i o n s  f o r  Par t  16. CBCA s .  187 f o r  ( b )  t o  ( 9 1 ,  
w i t h  v a r i a t i o n s  i n  1 9 ) .  CBCA s .  199(1)  f o r  ( a ) .  

1 8 8 . ( 1 )  A take-over b i d  i s  deemed t o  be  
da ted  as o f  the  da te  on which i t  i s  sen t .  

( 2 )  I f  w i t h i n  the  t ime l i m i t e d  i n  a  
take-over  b i d  f o r  i t s  acceptance o r  w i t h i n  
120 days a f t e r  the da te  o f  a  take-over b i d ,  
whichever p e r i o d  i s  t h e  s h o r t e r ,  the b i d  i s  
accepted by  the ho lders  of no t  less  than 90% 
o f  the  shares o f  any c l a s s  o f  shares t o  which 
the  take-over  b i d  r e l a t e s ,  o the r  than shares 
o f  t h a t  c l a s s  h e l d  a t  the  da te  o f  the  
take-over  b i d  b y  o r  on beha l f  o f  t he  o f f e r o r  
o r  an a f f i l i a t e  o r  assoc ia te  o f  the  o f f e r o r ,  
t he  o f f e r o r  i s  e n t i t l e d ,  upon the  b i d  be ing  
so accepted and upon complying w i t h  t h i s  
sec t i on ,  t o  acqu i re  the  shares o f  t ha t  c l a s s  
h e l d  by  the d i s s e n t i n g  o f f e r e e s .  

( 3 )  The r i g h t s  o f  an o f f e r o r  and 
o f f e r e e  under t h i s  sec t i on  a re  sub jec t  t o  any 
unanimous shareholder agreement. 

NOTE: Compulsory a c q u i s i t i o n  o f  shares o f  d i s s e n t i n g  
o f f e r e e  a f t e r  take-over b i d .  CBCA s .  19932). Subsections 
( 1 )  and ( 3 )  added. 

1 8 9 . ( 1 )  An o f f e r o r  may acqu i re  shares 
h e l d  b y  a  d i s s e n t i n g  o f f e r e e  by  sending b y  
r e g i s t e r e d  m a i l  w i t h i n  60 days a f t e r  t he  da te  
o f  t e rm ina t i on  o f  the. take-over b i d  and i n  
any event w i t h i n  180 days a f t e r  the da te  o f  
the  take-over  b i d ,  an o f f e r o r ' s  n o t i c e  t o  
each d i s s e n t i n g  o f f e r e e  and t o  the D i r e c t o r  
s t a t i n g  t h a t  

( a )  the o f f e rees  h o l d i n g  more than 90% 
o f  the  shares t o  which the b i d  
r e l a t e s  have accepted the  take-over 
b i d ,  

( b i  the o f f e r o r  i s  bound t o  take  up and 
pay f o r  o r  has taken up and p a i d  
f o r  the  shares o f  the o f f e rees  who 
accepted the  take-over b i d ,  

( c )  a  d i s s e n t i n g  o f f e r e e  i s  r equ i red  t o  
e l e c t  

( i )  t o  t r a n s f e r  h i s  shares t o  the  
o f f e r o r  on the terms on which 
t he  o f f e r o r  acqui red the  
shares o f  t h e  o f f e r e e s  who 
accepted the  take-over b i d ,  o r  
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( i i) t o  demand payment o f  the f a i r  
value o f  h i s  shares 

A by n o t i f y i n g  the o f f e r o r ,  
and 

(6) by apply ing t o  the Court 
t o  f i x  the f a i r  value o f  
the shares o f  the 
d issent ing o f fe ree ,  

w i t h i n  60 days a f t e r  the date 
o f  the sending o f  the 
o f f e r o r ' s  no t i ce ,  

( d )  a  d issent ing o f fe ree  who does not  
n o t i f y  the o f f e r o r  and apply t o  the 
Court i n  accordance w i t h  clause 
( c ) ( i i )  i s  deemed t o  have e lec ted 
t o  t ransfer  h i s  shares t o  the 
o f f e r o r  on the same terms that  the 
o f f e r o r  acquired the shares from 
the o f ferees who accepted the 
take-over b i d ,  and 

( f )  a  d issent ing o f fe ree  s h a l l  send the 
c e r t i f i c a t e s  covering h i s  shares t o  
which the take-over b i d  re la tes  t o  
the o f f e r e e  corporat ion w i t h i n  20 
days a f t e r  he receives the 
o f f e r o r ' s  no t i ce .  

( 2 )  Concurrently w i t h  sendin the 
o f f e r o r ' s  n o t i c e  under subsection 7 1 1 ,  the 
o f f e r o r  s h a l l  send o r  d e l i v e r  t o  the o f fe ree  
corporat ion a  n o t i c e  o f  adverse c la im i n  
accordance w i t h  sect ion 7 3  w i t h  respect t o  
each share he ld  by a  d issent ing o f fe ree .  

NOTE:  O f f e r o r ' s  not ices .  CBCA s .  19913) and ( 4 )  var ied.  

190 . (1 )  A d issent ing o f fe ree  t o  whom an 
o f f e r o r ' s  n o t i c e  i s  sent under sect ion 189(1) 
s h a l l ,  w i t h i n  20 days a f t e r  he receives that 
n o t i c e ,  send h i s  share c e r t i f i c a t e s  o f  the 
c lass  o f  shares t o  which the take-over b i d  
r e l a t e s  t o  the o f fe ree  corporat ion.  

( 2 )  With in 20 days a f t e r  the o f f e r o r  
sends an o f f e r o r '  s  no t i ce  under sect ion 
18911), the o f f e r o r  sha l l  pay o r  t ransfer  t o  
the o f f e r e e  corporat ion the amount o f  money 
or other considerat ion that  the o f f e r o r  would 
have had t o  pay or  t ransfer  t o  a  d issent ing 
o f fe ree  i f  the d issent ing o f fe ree  had elected 
t o  .accept the take-over b i d  under sect ion 189( l  ) ( c ) ( i ) .  



N O T E :  Surrender of  share c e r t i f i c a t e  and payment o f  money. 
CBCA s.  199(5) and 1 6 ) .  

191.( 1 )  The of feree corporation i s  
deemed t o  ho ld  i n  t rus t  for  the dissent ing 
of ferees the money or other consideration i t  
receives under section 190(2) ,  and the 
of feree corporat ion sha l l  deposit the money 
i n  a separate account i n  a bank or other body 
corporate any o f  whose deposits are insured 
by the Canada Deposit Insurance Corporation 
o r  guaranteed by the Quebec Deposit Insurance 
Board, and sha l l  place the other 
consideration i n  the custody o f  a bank o r  
such other body corporate. 

( 2 )  Within 30 days a f t e r  the o f f e ro r  
sends an o f f e r o r ' s  not ice under sect ion 
189(1) ,  the o f feree corporation sha l l ,  i f  the 
o f f e ro r  has pa id  or t ransferred t o  the 
o f feree corporat ion the money or other 
consideration re fer red t o  i n  section 190(2) ,  

( a !  issue t o  the o f f e ro r  a share 
c e r t i f i c a t e  i n  respect o f  the 
shares that were held by d issent ing 
o f  ferees , 

( b )  g ive t o  each dissent ing o f feree who 
e lects  t o  accept the take-over b i d  
terms under section 1 8 9 ( l ) ( c ) ( i )  
and who sends or de l ivers  h i s  share 
c e r t i f i c a t e s  as required under 
section 190( 1 1 ,  the money or other 
consideration t o  which he i s  
e n t i t l e d ,  disregarding f rac t iona l  
shares, which may be paid for  i n  
money, and 

( c )  send to  each dissent ing shareholder 
who has not sent h i s  share 
c e r t i f i c a t e s  as required under 
sect ion 190( 1 1  a not ice s t a t i ng  
that 

(i) h is  shares have been 
cancel led, 

( i i) the of feree corporation or 
some designated person holds 
i n  t r us t  fo r  him the money or 
other consideration t o  which 
he i s  e n t i t l e d  as payment for  
or i n  exchange for  h i s  shares, 
and 

(iii) the of feree corporation w i l l ,  
subject t o  sections 192 t o  
198, send that money or other 



cons idera t ion  t o  him f o r t h w i t h  
a f t e r  rece iv ing  h i s  shares. 

N O T E :  Offeree corpora t ion 's  o b l i g a t i o n s .  CBCA s .  199(7) 
and (8). 

192. I f  a  d issent ing  o f fe ree  has 
e lec ted t o  demand payment o f  the f a i r  value 
o f  h i s  shares under sec t ion  189!l)(c), the 
o f f e r o r  may, w i t h i n  20 days a f t e r  i t  has pa id  
the money o r  t rans fer red the other 
cons idera t ion  under sec t ion  190!2), apply t o  
the Court t o  f i x  the f a i r  value o f  the shares 
o f  tha t  d i ssen t ing  o f f e r e e .  

NOTE:  O f f e r o r ' s  r i g h t  t o  apply. CBCA s .  199(9). 

193. A d issent ing  o f f e r e e  i s  not 
requ i red t o  g i v e  secu r i t y  f o r  costs i n  an 
a p p l i c a t i o n  made under t h i s  Pa r t .  

N O T E :  No s e c u r i t y  f o r  cos ts .  CBCA s .  199(2). 

194. I f  more than one a p p l i c a t i o n  i s  
made under sect ions 189 and 192, the o f f e r o r  
or  a  d issent ing  o f fe ree  may apply t o  have the 
app l i ca t i ons  heard together.  

NOTE: Procedure on app l i ca t i on .  CBCA s .  199(12) and (13), 
va r ied .  

195. Upon an app l i ca t i on  under t h i s  
Pa r t ,  the Court s h a l l  f i x  a  f a i r  value f o r  
the shares o f  each d i ssen t ing  o f f e r e e  who i s  
a  p a r t y  t o  the app l i ca t i on .  

N O T E :  Court t o  f i x  f a i r  value.  CBCA s .  199!14). 

196. The Court may i n  i t s  d i s c r e t i o n  
appoint one o r  more appraisers t o  a s s i s t  the 
Court t o  f i x  a  f a i r  value f o r  the shares o f  a  
d i ssen t ing  o f fe ree .  

N O T E :  Power o f  Court.  CBCA s .  199( 15). 

197. The f i n a l  order o f  the Court s h a l l  
be made against the o f f e r o r  i n  favour o f  each 
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d issent ing of feree who has elected t o  demand 
payment o f  the f a i r  value o f  h i s  shares for 
the f a i r  value of  h i s  shares as f i xed  by the Court. 

NOTE: F ina l  order.  CBCA s. 199(16) 

198. I n  connection w i th  proceedings 
under t h i s  Part ,  the Court may make any order 
i t  th inks f i t  and, without l i m i t i n g  the 
genera l i t y  o f  the foregoing, i t  may do any or 
a l l  o f  the fo l lowing:  

( a )  f i x  the amount of  money or other 
consideration that i s  required t o  
be held i n  t r us t  under sect ion 
191(1) ;  

( b )  order that that money or other 
consideration be held i n  t r us t  by a 
person other than the of feree 
corporat ion;  

( c )  al low a reasonable r a te  o f  in terest  
on the amount payable t o  each 
dissent ing of feree from the date he 
sends or de l i ve rs  h i s  share 
c e r t i f i c a t e s  under section 190( 1 1  
u n t i l  the date of  payment; 

( d )  order that any money payable t o  a 
shareholder who cannot be found be 
paid t o  the Provincial  Treasurer 
and section 220(3) applies i n  
respect o f  money so paid.  

NOTE: Addit ional powers of Court. CBCA s .  199(17) 

199. (1)  I f  the take-over b i d  i s  an 
o f f e r  by a corporation t o  re-purchase i t s  own 
shares 

( i )  section 189(2) does not apply, 
and 

( i i) section 190(2) does not apply, 
but the corporation sha l l  
comply w i t h  section 191(1) 
w i t h i n  2 0  days a f t e r  i t  sends 
an o f f e r o r ' s  not ice under 
section 189(1) .  

( a )  the take-over b i d  i s  an o f f e r  by a 
corporation t o  repurchase i t s  own 
shares, and 
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( b )  the corporation i s  p roh ib i ted  by 
sect ion 32 

( i )  from deposi t ing or p lac ing the 
consideration fo r  the shares 
pursuant t o  sect ion 191(1 ) ,  or 

( i i) paying the amount for  the 
shares f i xed  by the Court 
pursuant t o  sect ion 195. 

the corporat ion 

( c )  sha l l  re- issue t o  the dissent ing 
o f feree the shares for which the 
corporation i s  not allowed t o  
pay, and 

( d l  i s  e n t i t l e d  t o  use for  i t s  own 
benef i t  any money or consideration 
deposited or placed under sect ion 
191(1) ,  and 

the dissent ing o f feree i s  re insta ted t o  h i s  
f u l l  r i g h t s ,  as a shareholder. 

NOTE: Corporation's o f f e r  t o  re-purchase i t s  own shares. 
Insolvency o f  corporation. New. 

1 .  Under Part 16, one who under a b i d  t o  take over a1 1 the 
outstanding shares o f  a class has acquired 90% or more o f  
the shares would have the r i g h t  t o  acquire the remainder 
without the consent o f  the holders.  

2. Part 16 would apply t o  a l l  corporations, inc lud ing c lose ly  
held ones, unless i t  i s  excluded by unanimous shareholder 
agreement under s.  188(3) .  

3 .  Shares he ld  by the o f f e r o r ,  the o f f e r o r ' s  a f f i l i a t e s  and the 
o f f e r o r ' s  associates cannot be counted i n  the 90%, i . e . ,  the 
90% must be acquired at  arm's length i s .  188(2) 1 .  This 
gives e f f ec t  t o  the p r i n c i p l e  enunciated, e . g . ,  i n  Esso 
Standard ( Inter-Amer.)  Inc. v .  J.W. Enterprises m19631 
SCR 1 4 4 .  

4 .  By v i r t u e  o f  the extended d e f i n i t i o n  o f  "share i n  s .  
1 8 7 ( l ) ( f ) , "  Part 16 would apply t o  a b i d  t o  take over a l l  
the debt ob l igat ions o f  a c lass which are conver t ib le  i n t o  
shares, and i t  would apply t o  a b i d  t o  take over a l l  o f  a 
c lass o f  share options or purchase r i g h t s  which are 
cu r ren t l y  exercisable. While the use o f  the extended 
d e f i n i t i o n  gives r i s e  t o  some d i f f i c u l t i e s  o f  i n te rp re ta t ion  
we have decided t o  fo l low i t  for  the present so as t o  be 
general ly,  though not l i t e r a l l y ,  consistent w i t h  the CBCA 
and the Saskatchewan BCA; we do not th ink  that Part 16 
should or  would be read so as t o  include i n  one class both 
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the issued shares o f  a class and instruments which may be 
converted i n t o  shares o f  that c lass.  The existence o f  
outstanding r i g h t s  t o  acquire shares may wel l  cause a 
problem t o  the take-over bidder who wishes t o  acquire 
complete ownership o f  the class but we do not th ink  that i t  
i s  feas ib le  t o  use the machinery o f  P a r t  16 for  a composite 
b i d  covering d i f f e r e n t  kinds o f  secur i t i es .  

5 .  We do not th ink  that CBCA s .  199(2) gives r i s e  t o  the 
d i f f i c u l t y  which arose i n  Rathie v .  Montreal Trust Co. 
[I9531 2 SCR 204, where the Supreme Court o f  Canada held 
that the o f feree shareholders must be given 120 days t o  
accept the takeover b i d  (see Austral ian Consolidated Press 
v .  Austral ian News r i n t  M i l l s  Holdings L td . .  (1960) 105 CLR 
473  ( H . C .  - G r A C a n a d i a n  A l l i ed  Pro e r t  Investments 
Limited 1 \87*R 609 ( B ~ C A ) ) ~ i j e v e r Y  ou; o f  excess o f  
caut ion we have s l i g h t l y  changed s .  188(2) o f  the d r a f t  Act 
so t o  remove any remaining doubt on the po in t .  

6. I n  addi t ion t o  some d ra f t i ng  changes, we have made the 
fo l lowing changes o f  some substance i n  CBCA's s .  199: 

( 1 )  CBCA s.  199(10) requires the dissent ing of feree t o  
apply t o  the Court t o  f i x  the f a i r  value of the shares 
w i t h i n  the 20 days fol lowing the 20 days w i t h i n  which 
the o f fe ro r  i s  e n t i t l e d  t o  b r ing  a s imi lar  app l icat ion;  
the f i r s t  20 days comnences w i th  the date on which the 
o f fe ro r  pays over t o  the o f feree corporat ion the 
consideration for  the shares. Instead, the d r a f t  Act 
would requi re  the o f fe ro r  t o  s ta te  i n  i t s  not ice under 
s .  189(1) that the of feree must apply w i t h i n  60 days o f  
the sending o f  the not ice.  Our main reason i s  that the 
o f feree may not know when he must apply; he may not 
know when the o f fe ro r  pays the money, and the 
corporat ion 's  not ice under s.  191(2) ( c )  may be tardy or 
not sent a t  a l l .  We th ink that our proposal w i l l  
c l a r i f y  the s i t ua t i on  for  both par t ies .  

i 2 )  Some o f  the provis ions i n  CBCA sect ion 199 are not 
e n t i r e l y  appropriate t o  an o f fe r  by a corporation t o  
re-purchase i t s  own shares. Sections 198 and 199 o f  
the d r a f t  Act i s  intended t o  overcome any resu l t i ng  
d i f f i c u l t i e s .  

( 3 )  S .  199 of  the d ra f t  Act would make prov is ion for the 
case i n  which a corporation repurchasing i t s  own shares 
becomes insolvent.  The prov is ion i s  that the shares 
would be re-issued and the compulsory acquis i t ion 
stopped. Needless t o  say insolvency i s  un l i ke l y  t o  
occur. 

7 .  I t  i s  theore t i ca l l y  somewhat awkward that the o f f e r o r ' s  
r i g h t  t o  acquire the shares o f  the dissent ing of feree should 
a r i se  on the acceptance o f  the take-over b i d  by the holders 
o f  90% o f  the shares ( s .  188(2) )  but that the o f fe ro r  could 
not take the f i r s t  step t o  g ive e f fec t  t o  that r i gh t  u n t i l  
the date o f  termination o f  the b i d  ( s .  189(1) ) .  However, i t  
seems un l i ke l y  that t h i s  circumstance w i l l  g ive r i s e  t o  a 
problem i n  p rac t i ce .  
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8 .  S .  1 9 1 1 2 i ( c ) ( i )  contemplates a  un i l a t e ra l  cancel la t ion o f  
the dissent ing o f fe ree 's  share c e r t i f i c a t e s  by the 
corporation. A share c e r t i f i c a t e  may have been transferred 
or hypothecated to  an innocent t h i r d  par ty ;  or  the 
dissent ing o f feree may a f t e r  cancel la t ion t ransfer i t  t o  a  
bona f i d e  purchaser who r e l i e s  on i t s  n e g o t i a b i l i t y .  These 
problems are theore t i ca l l y  awkward; but the corporat ion w i l l  
hold the take-over b i d  p r i ce  u n t i l  the share c e r t i f i c a t e  i s  
produced, and there should not be a  p rac t i ca l  problem. 
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P A R T  17 

L I Q U I D A T I O N  AND D I S S O L U T I O N  

200. Any proceedings taken under t h i s  
Part t o  dissolve or t o  l i qu ida te  and dissolve 
a  corporat ion sha l l  be stayed i f  the 
corporat ion i s  at any time found t o  be 
insolvent w i t h i n  the meaning o f  the 
Bankruptcy Act (Canada). 

N O T E :  Staying proceedings. CBCA s .  201(2) .  

1 .  CBCA s .  201(1) provides that Part 17 does not apply t o  a  
corporat ion that i s  insolvent or bankrupt. See Report pp. 
153-155 for  a  discussion o f  our reasons for  not including 
that prov is ion i n  the d r a f t  Act. 

2. The d ra f t e r s  o f  the CBCA made the fo l lowing statement about 
CBCA Part 17 (Proposals, p.  148): 

441. Because Part 17.00 i s  such a thorough 
reorganizat ion o f  the law o f  corporate 
d isso lu t ion  i t  i s  not possible t o  compare i t ,  
sect ion by section, w i t h  the present law. 
I t s  closest model i n  Canada i s  probably the 
d isso lu t ion  provis ions i n  p rov inc ia l  
corporations Acts. A bet ter  example, and one 
i n  which we found many useful ideas, i s  the 
New York Business Corporation Law. 
Procedural ly, Part 1 7 . 0 0  i s  straightforward, 
the terminology i s  consistent w i th  that used 
throughout the Draft  Act, and the steps i n  a  
d isso lu t ion  fo l low the pa t te rn  established i n  
other Parts. Thus, " a r t i c l e s "  are sent t o  
the Registrar,  he issues a c e r t i f i c a t e  o f  
d i sso lu t ion ,  and so on. 

As Part 17 o f  the d r a f t  Act general ly fo l lows CBCA 
Part 1 7 ,  those remarks apply here. 

2 0 1 . ( ! i  I f  a  corporat ion i s  dissolved 
under t h i s  Part any interested person may 
apply t o  the Registrar t o  have the 
corporat ion revived. 

( 2 )  A r t i c l es  o f  rev iva l  i n  prescribed 
form shal l  be sent t o  the Registrar.  

( 3 )  Upon rece ip t  o f  a r t i c l e s  o f  
r e v i v a l ,  the Registrar sha l l  issue a 
c e r t i f i c a t e  o f  rev iva l  i n  accordance w i th  
sect ion 255. 
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( 4 )  A corporation i s  revived on the 
date shown on the c e r t i f i c a t e  o f  r ev i va l ,  and 
thereafter the corporation, subject t o  any 
reasonable terms that may be imposed by the 
Registrar and t o  the r i g h t s  acquired by any 
person a f t e r  i t s  d isso lu t ion ,  has a l l  the 
r i g h t s  and p r i v i l eges  and i s  l i a b l e  for  the 
ob l igat ions that i t  would have had i f  i t  had 
not been dissolved. 

N O T E :  Revival. CECA s .  202 var ied t o  exclude rev iva ls  o f  
bodies corporate dissolved under s.  261. 

Comment 

We think that  s.  201 i s  appropriate insofar as i t  would 
provide for  rev iva l  o f  an ABCA corporat ion and the 
consequences o f  r ev i va l .  See the discussion at  pp. 161-163 
of  our Report . 

202. (1)  Any interested person may apply 
t o  the Court for  an order rev iv ing  

( a )  a body corporate dissolved under 
sect ion 261, 

( b )  a body corporate that was dissolved 
under The Companies Act or i t s  
predecessors before or a f t e r  the 
coming i n t o  force o f  t h i s  Act and 
that was not at the time o f  i t s  
d i sso lu t ion  a n o t - f o r - p r o f i t  
company as defined i n  sect ion 
261(1 ) ,  or 

( c )  a body corporate that was dissolved 
by reason o f  the operation o f  
subsection ( 6 ) .  

( 2 )  An applicant under subsection ( 1  
sha l l  g ive not ice o f  the appl icat ion t o  the 
Registrar and the Registrar i s  e n t i t l e d  t o  
appear and be heard i n  person or by counsel 

( 3 )  An order under subsection ( 1 1  may 
rev ive the body corporate fo r  a l im i t ed  
per i od 

( a )  fo r  the purpose of  enabling i t  t o  
apply for  continuance under section 
261, or 

( b )  fo r  the purpose o f  car ry ing out 
pa r t i cu l a r  acts spec i f ied i n  the 
order.  

1 4 )  I n  an order under subsection ( 1 )  



the Court may 

( a )  g ive d i rec t ions  as t o  the holding 
o f  meetings o f  shareholders, the 
appointment o f  d i rec to rs  and 
meetings o f  d i rec to rs ,  

(b1 i n  the case o f  a body corporate 
revived for the purpose o f  enabling 
i t  to  apply for  continuance under 
section 261, g ive d i rec t ions  
regarding any matter that the 
shareholders are required or 
authorized t o  provide fo r  pursuant 
to  subsections ( 4 )  and ( 6 )  o f  that 
sect ion,  

( c )  speci fy any provisons o f  The 
Companies Act that are not t o  apply 
t o  the body corporate dur ing the 
per iod o f  i t s  r ev i va l ,  or declare 
that any provisions of  The 
Companies Act are t o  apply t o  the 
body corporate w i t h  the var ia t ions 
prescribed by the order,  and 

i d i  change the name o f  the body 
corporate to  a number designated or 
name approved by the Registrar.  

( e l  g ive any other d i rect ions the Court 
thinks f i t .  

151 Subject t o  subsection ( 4 ) ( c ) ,  The 
Companies Act applies to  a body corporate 
revived under t h i s  section. 

(61 A body corporate revived by an 
order under t h i s  section i s  dissolved upon 
the exp i ra t ion  o f  the time l im i ted  by the 
order unless i t  i s  sooner continued as a 
corporat ion under section 261. 

( 7 )  I f  an order i s  made under t h i s  
sect ion,  the applicant sha l l  fo r thw i th  send a 
c e r t i f i e d  copy o f  the order t o  the Registrar 
who sha l l  f i l e  i t  and restore the body 
corporate t o  the reg is ter  under The Companies 
Clct. 

( 8 1  Upon the making of an order under 
t h i s  sect ion,  the body corporate, subject t o  
the order and t o  the r i gh t s  acquired by any 
person a f t e r  i t s  d isso lu t ion,  has a l l  the 
r i g h t s  and p r i v i l eges  and i s  l i a b l e  for  the 
ob l igat ions that i t  would have had i f  i t  had 
not been dissolved. 

N O T E :  Revival o f  companies dissolved under s .  261 or under 
the A C A  fo r  a par t i cu la r  purpose or fo r  the purpose o f  
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continuance. New. Compare A C A  s .  189. 

Commen t 

The procedure for  rev iva l  under s .  201 does not make 
prov is ion for  ensuring that the body corporate, upon 
rev i va l ,  w i l l  have a corporate s t ructure and cons t i tu t ion  
complying w i t h  the proposed A B C A .  I f  the body corporate was 
an A B C A  corporat ion upon d isso lu t ion ,  the s t ructure and 
cons t i tu t ion  w i l l  be appropriate. However, i f  the body 
corporate was not an A B C A  corporat ion,  the s t ructure and 
cons t i tu t ion  w i l l  not be appropriate. The p r i nc i pa l  purpose 
of s .  202 i s  t o  provide a procedure by which a body 
corporate which was not an ABCA corporat ion can be revived 
so that proceedings can be taken under the d i r ec t i on  o f  the 
court t o  comply w i t h  s .  261. S .  202 would also permit the 
court t o  restore the body corporate for  a l im i ted  time or 
purpose. 

203 . (1 )  A corporation that has not 
issued any shares and that has no property 
and no l i a b i l i t i e s  may be dissolved at  any 
time by reso lu t ion o f  a l l  the d i rec to rs .  

( 2 )  A corporation that has no property 
and no l i a b i l i t i e s  may be dissolved by 
special reso lu t ion o f  the shareholders o r ,  i f  
i t  has issued more than one class o f  shares, 
by special resolut ions o f  the holders o f  each 
class whether or not they are otherwise 
e n t i t l e d  t o  vote. 

( 3 )  A corporation that has property or 
l i a b i l i t i e s  or both may be dissolved by 
special reso lu t ion  o f  the shareholders o r ,  i f  
i t  has issued more than one class o f  shares, 
by special resolut ions o f  the holders o f  each 
class whether or not they are otherwise 
e n t i t l e d  t o  vote, i f  

( a )  by the special reso lu t ion or 
resolut ions the shareholders 
authorize the d i rec to rs  t o  cause 
the corporation t o  d i s t r i b u t e  a l l  
property and discharge a l l  
l i a b i l i t i e s ,  and 

( b )  the corporation has d i s t r i bu ted  any 
property and discharged any 
l i a b i l i t i e s  before i t  sends 
a r t i c l e s  o f  d i sso lu t ion  t o  the 
Re i s t r a r  pursuant t o  subsection 
( 4 7 .  

( 4 )  A r t i c les  o f  d i sso lu t ion  i n  
prescribed form shal l  be sent t o  the 
Registrar.  
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( 5 )  Upon receipt  o f  a r t i c l e s  o f  
d i sso lu t ion ,  the Registrar sha l l  issue a 
c e r t i f i c a t e  o f  d i sso lu t ion  i n  accordance w i t h  
sect ion 2 5 5 .  

( 6 )  The corporation ceases t o  ex is t  on 
the date shown i n  the c e r t i f i c a t e  o f  
d i sso lu t ion .  

N O T E :  D isso lu t ion by d i rectors  or shareholders i n  special 
cases. CBCA s .  203. 

Commen t  

1 .  A l l  o f  s .  203 but s .  203(3) appeared i n  the o r i g i na l  CBCA 
I n  that form i t  applied only to  the special case where a 
corporat ion has no property and no l i a b i l i t i e s .  At f i r s t  
blush, that  sounds l i k e  a very special case, but the 
corporat ion could put i t s e l f  i n  that pos i t i on  by 
d i s t r i b u t i n g  i t s  property and paying i t s  l i a b i l i t i e s .  

2. Presumably someone wanted author i ty  to  pass a special 
reso lu t ion d i r ec t i ng  the d i rec to rs  t o  cause the corporation 
t o  d i s t r i b u t e  property and discharge l i a b i l i t i e s ,  so that 
CBCA s .  203!2.1) was added. This appears t o  us t o  be a 
useful prov is ion.  No one i s  hur t  because the company can be 
restored t o  the reg is te r .  A somewhat s im i la r  prov is ion 
appears i n  the A C A  as s .  188(4) (though wel l  concealed). S.  
188!41 requires a s ta tu tory  dec larat ion,  but we do not see 
any magic i n  tha t .  

3 .  Note that special resolut ions o f  each class o f  shareholders 
would be required under s. 203(3 ) ,  and that would be so even 
i f  the shares are o r d i n a r i l y  non-voting shares. 

204.(11 The d i rectors  may propose, or a 
shareholder who i s  e n t i t l e d  t o  vote at  an 
annual meeting o f  shareholders may, i n  
accordance w i t h  section 131, make a proposal 
for  the voluntary l i qu ida t ion  and d isso lu t ion  
o f  a corporat ion.  

( 2 )  Notice o f  any meeting o f  
shareholders at which voluntary l i qu i da t i on  
and d isso lu t ion  i s  to  be proposed sha l l  set 
out the terms o f  the l i qu ida t ion  and 
d isso lu t ion .  

( 3 )  A corporation may l i qu ida te  and 
d isso lve by special reso lu t ion o f  the 
shareholders o r ,  i f  the corporat ion has 
issued more than one class o f  shares, by 
special reso lu t ion o f  the holders o f  each 
class whether or not they are otherwise 
e n t i t l e d  t o  vote.  

( 4 )  A statement o f  in tent  t o  dissolve 
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i n  prescr ibed form s h a l l  be sent t o  the 
Reg is t rar .  

( 5 )  Upon rece ip t  o f  a statement o f  
i n t e n t  t o  d isso lve ,  the Registrar  sha l l  issue 
a c e r t i f i c a t e  o f  i n t e n t  t o  d isso lve  i n  
accordance w i t h  sec t ion  255. 

( 6 )  Upon issue o f  a c e r t i f i c a t e  o f  
i n t e n t  t o  d isso lve ,  the corpora t ion  s h a l l  
cease t o  c a r r y  on business except t o  the 
extent  necessary f o r  the l i q u i d a t i o n ,  bu t  i t s  
corporate existence continues u n t i l  the 
Registrar  issues a c e r t i f i c a t e  o f  
d i s s o l u t i o n .  

(7) After  issue o f  a c e r t i f i c a t e  o f  
i n t e n t  t o  d i sso l ve ,  the corpora t ion  s h a l l  

( a )  imnediate ly cause n o t i c e  o f  the 
issue o f  the c e r t i f i c a t e  t o  be sent 
o r  de l i ve red  t o  each known c r e d i t o r  
o f  the corpora t ion ,  

( b )  f o r t h w i t h  pub l i sh  n o t i c e  o f  the 
issue o f  the c e r t i f i c a t e  

( i )  i n  the Reg is t ra r ' s  p e r i o d i c a l ,  
and 

(ii) once i n  a newspaper publ ished 
o r  d i s t r i b u t e d  i n  the p lace 
where the corpora t ion  has i t s  
reg i s te red  o f f i c e ,  

and take reasonable steps t o  g i v e  
n o t i c e  o f  the issue o f  the 
c e r t i f i c a t e  i n  every j u r i s d i c t i o n  
where the corpora t ion  was ca r ry ing  
on business a t  the time i t  sent the 
statement o f  i n t e n t  t o  d i sso l ve  t o  
the Reg is t ra r ,  

( c )  proceed t o  c o l l e c t  i t s  p roper ty ,  t o  
dispose o f  p roper t i es  tha t  are not  
t o  be d i s t r i b u t e d  i n  k i n d  t o  i t s  
shareholders, t o  discharge a l l  i t s  
ob l i ga t i ons  and t o  do a l l  other 
acts requ i red t o  l i q u i d a t e  i t s  
business, and 

( d l  a f t e r  g iv ing .  the n o t i c e  requ i red 
under clauses ( a )  and ( b )  and 
adequately p rov id ing  fo r  the 
payment or  discharge o f  a l l  i t s  
ob l i ga t i ons ,  d i s t r i b u t e  i t s  
remaining proper ty ,  e i t h e r  i n  mney  
or  i n  h ind  amng i t s  shareholders 
according t o  t h e i r  respect ive  
r i g h t s .  
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( 8 )  The Registrar or any interested 
person may, at any time during the 
l i qu i da t i on  o f  a  corporation, apply t o  the 
Court for  an order that the l i qu ida t ion  be 
continued under the supervision o f  the Court 
as provided i n  t h i s  Part, and upon the 
appl icat ion the Court may so order and make 
any fur ther  order i t  thinks f i t .  

( 9 )  An applicant under t h i s  sect ion 
sha l l  g i ve  the Registrar not ice o f  the 
appl icat ion,  and the Registrar i s  e n t i t l e d  t o  
appear and be heard i n  person or by counsel. 

( 1 0 1  A t  any time a f te r  the issue o f  a  
c e r t i f i c a t e  o f  in tent  t o  dissolve and before 
the issue o f  a  c e r t i f i c a t e  o f  d i sso lu t ion ,  a  
c e r t i f i c a t e  o f  i n ten t  t o  dissolve may be 
revoked 

( a )  by sending t o  the Registrar a  
statement o f  revocation o f  in tent  
t o  dissolve i n  prescribed form and 
approved i n  the same manner as the 
reso lu t ion under subsection ( 3 1 ,  
and 

( b )  by publ ishing the statement i n  
the Registrar 's per iod ica l .  

( 1 1 )  Upon receipt  o f  a  statement o f  
revocation o f  in tent  t o  dissolve,  the 
Registrar sha l l  issue a c e r t i f i c a t e  o f  
revocation o f  in tent  to  dissolve i n  
accordance w i th  section 255. 

(121 On the date shown i n  the 
c e r t i f i c a t e  o f  revocation o f  i n ten t  t o  
d isso lve,  the revocation i s  e f f ec t i ve  and the 
corporat ion may continue t o  car ry  on i t s  
business or businesses. 

( 1 3 1  I f  a  c e r t i f i c a t e  o f  i n ten t  t o  
d isso lve has not been revoked and the 
corporat ion has complied w i th  subsection (71, 
the corporat ion sha l l  prepare a r t i c l e s  o f  
d i sso lu t ion .  

(14) Ar t i c les  o f  d i sso lu t ion  i n  
prescribed form shal l  be sent t o  the 
Registrar.  

(15 )  Upon receipt  o f  a r t i c l e s  o f  
d i sso lu t ion ,  the Registrar sha l l  issue a 
c e r t i f i c a t e  o f  d i sso lu t ion  i n  accordance w i th  
sect ion 255. 

(161 The corporation ceases t o  ex i s t  on 
the date shown i n  the c e r t i f i c a t e  of  
d i sso lu t ion .  
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NOTE: Voluntary l i qu ida t ion  and d isso lu t ion .  CBCA s .  204 
var ied i n  ( 7 1  ( b ) .  Compare w i th  w i th  the Saskatchewan BCA s.  
2 0 4 ( 7 ) ( b ) .  

Commen t 

1 .  I t  i s  rather s t a r t l i n g  at  f i r s t  t o  note that  the corporation 
i t s e l f  would be able t o  do i t s  own l i qu i da t i on  under s. 204 
i n  four easy steps, without benef i t  of  l i qu i da to r .  However, 
upon analysis,  that  r esu l t  appears appropriate. 

2 .  The shareholders would be protected f i r s t l y  by the fact  that 
they would be e n t i t l e d  t o  share rateably i f  there i s  
anything for the shareholders, secondly, by the requirement 
of  a special reso lu t ion,  t h i r d l y ,  by the r i g h t  t o  apply for  
court supervision under s .  204(8) ,  and four th ly ,  by the 
oppression remedy or a l t e rna t i ve l y  a der i va t i ve  act ion.  

3 .  The c red i to rs  would be protected as fo l lows: 

1 They would have t o  receive no t i ce  under s.  204(5) and 
i f  they object  t o  the corporat ion going i n t o  voluntary 
l i qu ida t ion  they may apply for  court  supervision under 
204(8 ) .  

( 2 )  I f  the d i rec to rs  pay out corporate property by way o f  
dividend, leaving the corporation inso lvent ,  they would 
be l i a b l e  under s .  1 1 3 ( 2 ) .  

( 3 )  I f  the d i rec to rs  pay out by way of  cap i t a l  
d i s t r i b u t i o n ,  leaving accounts unpaid, they w i l l  be 
l i a b l e  under s. 113(2) or s .  36, depending upon the 
form i n  which the cap i ta l  d i s t r i b u t i o n  took place. 

( 4 )  The c red i to rs ,  i f  unpaid, would have a cause of  ac t ion 
against the shareholders under s .  219 and could recover 
anything pa id  t o  the shareholders. 

4. I n  view o f  the e f f i c i ency  o f  the procedure, and the fact  
that i t  does not appear t o  prejudice anyone's i n t e res t ,  we 
think that  i t  should be adopted. 

5 .  We followed SBCA s .  204 (7 ) (b )  rather than C B C A  s .  2 0 4 ( 7 i ( b ) .  
The Saskatchewan subsection requires one no t i ce  i n  the 
Gazette and one i n  the newspaper at the place o f  the 
registered o f f i c e  p lus reasonable steps t o  g ive  no t i ce  
wherever the corporation i s  doing business. The d i f ference 
i s  that the CBCA does not c a l l  fo r  pub l i ca t ion  i n  the 
Gazette but does c a l l  for  pub l i ca t ion  once a week for four 
consecutive weeks i n  the place o f  the reg is tered o f f i c e .  I n  
view o f  the fac t  that  a l l  c red i to rs  are t o  receive not ice we 
do not th ink  the four not ices necessary. We have however 
diverged from the Saskatchewan s .  204(7 ! (b )  by requi r ing 
publ icat ion i n  the Regis t rar 's  per iod ica l  rather than the 
Gazette. 

6. There i s  i n  Part 17 no l i s t  o f  p r i o r i t i e s  for  payment o f  
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c red i to rs .  That may make i t  more d i f f i c u l t  t o  use Part 17  i n  
the case o f  a company which i s  i n  fact  inso lvent ,  though i f  
the d i rec to rs  do rea l i ze  the property and then d i s t r i b u t e  
the proceeds pro r a ta ,  there i s  probably not much that the 
c red i to rs  can do about i t .  Part 1 7  i s  not intended t o  make 
spec i f i c  prov is ion for  insolvent corporations. 

205.11) Subject t o  subsections (21 and 
( 3 i ,  i f  a corporation 

( a )  has not comnenced business w i t h i n  3 
years a f t e r  the date shown i n  i t s  
c e r t i f i c a t e  o f  incorporat ion,  

( b )  has not car r ied on i t s  business for  
3 consecutive years, or 

( c )  i s  i n  defau l t  for  a per iod o f  one 
year i n  sending t o  the Registrar 
any not ice or document required by 
t h i s  Act, 

the Registrar may dissolve the corporat ion by 
issuing a c e r t i f i c a t e  o f  d i sso lu t ion  under 
t h i s  sect ion or he may apply to  the Court for  
an order d isso lv ing the corporation, i n  which 
case sect ion 210 applies. 

( 2 )  The Registrar sha l l  not d isso lve a 
corporat ion under t h i s  section u n t i l  he has 

( a )  given 120 days not ice o f  h i s  
decis ion t o  dissolve the 
corporat ion t o  the corporation and 
t o  each d i rec to r  o f  the 
corporat ion,  and 

( b )  published not ice o f  h i s  decis ion t o  
dissolve the corporation i n  the 
Regis t rar 's  per iod ica l .  

( 3 )  Unless cause t o  the contrary has 
been shown or an order has been made by the 
Court under sect ion 239, the Registrar may, 
a f t e r  exp i ry  o f  the per iod re fer red t o  i n  
subsection (21, issue a c e r t i f i c a t e  o f  
d i sso lu t ion  i n  prescribed form. 

( 4 )  The corporation ceases t o  ex is t  on 
the date shown i n  the c e r t i f i c a t e  o f  
d i sso lu t ion .  

NOTE: Disso lu t ion by Re i s t r a r .  CBCA s .  205 var ied i n  
subsections ( l ) ( c )  and ( 2 7 ( b ) .  
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Comnen t 

1 .  This sect ion appears t o  be consistent w i th  A C A  s .  188, 
though the procedures are somewhat d i f f e r e n t .  I t  fol lows 
CBCA s .  205 except for  the de le t ion  o f  non-payment of fees 
as a cause fo r  d isso lu t ion ,  and except for  s .  205(2) .  

2. The corporat ion would be able t o  apply for  rev iva l  under s. 
201 a f te r  being dissolved under s .  205. 

3 .  C B C A  s .  205 (2 ) (b l  c a l l s  fo r  an addi t iona l  pub l i ca t ion  i n  a 
paper published or d i s t r i bu ted  i n  a place where the 
corporation has i t s  registered o f f i c e .  Saskatchewan deleted 
t h i s ,  and we have done the same as we do not see any reason 
for  i t .  We have a lso deleted the C B C A  requirement fo r  
pub l icat ion i n  the Gazette. 

206. (1)  The Director or  any in terested 
person may apply to  the Court for  an order 
d isso lv ing a corporat ion i f  the corporat ion 
has 

( a )  f a i l e d  for  2 or more consecutive 
years t o  comply w i t h  the 
requirements o f  t h i s  Act w i t h  
respect t o  the holding o f  annual 
meetings o f  shareholders, 

( b )  contravened sect ion 16 (2 ) ,  21, 151 
or 153, or 

( c )  procured any c e r t i f i c a t e  under t h i s  
Act by misrepresentation. 

( 2 )  An applicant under t h i s  sect ion 
sha l l  g ive the Director no t i ce  o f  the 
appl icat ion,  and the Director i s  e n t i t l e d  t o  
appear and be heard i n  person or by counsel. 

( 3 )  Upon an appl icat ion under t h i s  
sect ion or sect ion 205, the Court may order 
that  the corporat ion be dissolved or that the 
corporat ion be l iqu idated and dissolved under 
the supervision o f  the Court, and the Court 
may make any other order i t  th inks f i t .  

( 4 )  Upon receipt  o f  an order under t h i s  
sect ion,  sect ion 205 or sect ion 207, the 
Registrar sha l l  

( a )  i f  the order i s  t o  dissolve the 
corporat ion,  issue a c e r t i f i c a t e  o f  
d i sso lu t ion  i n  prescribed form, or 

( b )  i f  the order i s  t o  l i qu ida te  and 
d isso lve the corporat ion under the 
supervision o f  the Court, issue a 
c e r t i f i c a t e  o f  in tent  t o  d isso lve 
i n  prescribed form and publ ish 
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not ice o f  the order i n  the 
Registrar 's per iod ica l .  

( 5 )  The corporat ion ceases t o  ex i s t  on 
the date shown i n  the c e r t i f i c a t e  o f  
d i sso lu t ion .  

N O T E :  D isso lu t ion by court order.  CBCA s.  206 varied i n  
subsection ( 4 ) ( b )  t o  remove the requirement fo r  addi t ional  
pub l i ca t ion  i n  the Gazette. 

1 .  S .  206 deals w i th  things that are more serious than the mere 
f a i l u r e  t o  f i l e  documents which i s  covered by s.  205. We 
th ink i t  appropriate that  the Director o f  The Secur i t ies 
Comnission have a d isc re t ion  t o  apply for  an order for  
d i sso lu t ion ,  as wel l  as an interested person. 

2 0 6 ( l ) ( a )  and ( c )  are sel f -explanatory.  2 0 6 ( l ) ( b )  would 
extend the use o f  d i sso lu t ion  as a sanction t o  cases i n  
which the corporat ion car r ies  on a business which i t  i s  
restricted from carry ing on ( s .  16(2) ) ;  cases i n  which i t  
f a i l s  t o  al low the appropriate people access t o  corporate 
records ( s .  21) ;  cases i n  which i t  f a i l s  t o  keep or al low 
access t o  the f inanc ia l  statements of  subsidiar ies w i th  
which i t s  accounts are consolidated ( s .  151); and cases i n  
which i t  f a i l s  t o  send copies of the f i nanc ia l  statements t o  
shareholders I s .  153). These extensions are qu i t e  severe, 
at  least i n  the las t  three cases, but no doubt the court 
would exercise i t s  d isc re t ion  t o  r e f r a i n  from d isso lv ing the 
corporat ion upon condi t ion that the defau l t  i s  made up and 
t h i s  sanction i s  ce r t a i n l y  one that i s  more l i k e l y  t o  work 
than the power t o  prosecute. Note that under 206(3) " the 
Court may make any other order i t  th inks f i t " .  

3 .  Note that a corporation dissolved under t h i s  sect ion would 
be able t o  apply for  rev iva l  under s .  201. 

207.(11 The Court may order the 
l i qu i da t i on  and d isso lu t ion  of  a corporat ion 
or any of  i t s  a f f i l i a t e d  corporations upon 
the appl icat ion o f  a shareholder, 

( a )  i f  the Court i s  s a t i s f i e d  that i n  
respect of  a corporat ion or any of  
i t s  a f f i l i a t e s  

l i )  any act or omission o f  the 
corporation or any o f  i t s  
a f f i l i a t e s  e f f ec t s  a r e s u l t ,  

( i i) the business or a f f a i r s  o f  the 
corporation or any o f  i t s  
a f f i l i a t e s  are or have been 
car r ied  on or conducted i n  a 
manner, or 
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!iii) the powers o f  the d i rec to rs  of  
the corporation or any o f  i t s  
a f f i l i a t e s  are or have been 
exercised i n  a  manner 

that i s  oppressive or u n f a i r l y  
p re j ud i c i a l  t o  or that u n f a i r l y  
disregards the in te res ts  o f  any 
secur i ty  holder,  c red i t o r ,  d i rec to r  
or o f f i c e r ,  or 

(b !  i f  the Court i s  sa t i s f i ed  that 

( i )  a unanimous shareholder 
agreement e n t i t l e s  a  
complaining shareholder t o  
demand d isso lu t ion  o f  the 
corporat ion a f t e r  the 
occurrence o f  a  spec i f ied 
event and that event has 
occurred, or 

( i i) i t  i s  jus t  and equi table that 
the corporat ion should be 
l iqu idated and dissolved. 

( 2 )  Upon an appl icat ion under t h i s  
sect ion,  the Court may make any order under 
t h i s  sect ion or sect ion 234 i t  thinks f i t .  

( 3 )  Section 235 applies t o  an 
appl icat ion under t h i s  sect ion.  

NOTE:  Other grounds for l i qu i da t i on  and d isso lu t ion  
pursuant t o  court  order.  CBCA s .  207. 

Comnen t  

1 .  Note that s .  207 meshes i n  w i t h  s.  234. Under s .  234 (3 ) (n )  
the applicant can ask for  l i qu i da t i on  and d isso lu t ion ,  and 
t h i s  i s  repeated i n  s.  23418). Then, s.  2 0 7 ( l ) ( a )  gives as 
grounds for  d isso lu t ion  the same grounds as those which 
t r igger  s .  234, and 207(2) says that the court  may make 
"such order under. . . s.  234 as i t  th inks f i t " .  

2. I t  w i l l  be noted that s.  2 0 7 ( l ) ( b )  would r e t a i n  the " j u s t  
and equi table" prov is ion.  

3 .  S .  207(3) would prevent the shareholders' r a t i f i c a t i o n  o f  an 
act from being an absolute bar t o  an appl icat ion for  
l i qu i da t i on  by reason o f  that ac t ,  though the shareholders' 
views could be taken i n t o  consideration. That i s  the e f f ec t  
o f  s .  235. 

208. ( 1  An app l i ca t ion ' to  the Court t o  
supervise a  voluntary l i qu i da t i on  and 
d isso lu t ion  under section 204(8) sha l l  s ta te  
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the  reasons, v e r i f i e d  b y  an a f f i d a v i t  o f  the  
a p p l i c a n t ,  why t he  Court  should superv ise  the  
l i q u i d a t i o n  and d i s s o l u t i o n .  

( 2 )  I f  the  Court makes an o rder  a p p l i e d  
f o r  under s e c t i o n  2 0 4 ( 8 ) ,  the  l i q u i d a t i o n  and 
d i s s o l u t i o n  o f  t he  c o r p o r a t i o n  s h a l l  con t i nue  
under t he  supe rv i s i on  o f  the  Court  i n  
accordance w i t h  t h i s  Ac t .  

N O T E :  A p p l i c a t i o n  f o r  c o u r t  supe rv i s i on .  CBCA s .  208. 

Comnen t 

1 .  S .  208 (1 )  would c a l l  f o r  an a f f i d a v i t  v e r i f y i n g  the  reasons 
f o r  the  a p p l i c a t i o n  f o r  l i q u i d a t i o n  under supe rv i s i on  o f  the  
c o u r t .  We a r e  somewhat concerned whether t h i s  would r e q u i r e  
a c r e d i t o r  t o  swear t o  f a c t s  which may n o t  be  i n  h i s  
possession and thus s t o p  h im f rom g e t t i n g  h i s  remedy, b u t  we 
t h i n k  o n  t he  whole t h a t  he w i l l  have some f a c t s ,  such as the  
f a c t  t h a t  he has no t  been p a i d .  I t  seems l i k e l y  t h a t  a 
c r e d i t o r  would app ly  i f  he i s  be ing  s t a l l e d  o r  i f the re  i s  
reason t o  suspect t h a t  assets  a re  be ing  go t  r i d  o f  a t  an 
under -va lue .  

2 .  S .  208(2)  i s  t he  subs tan t i ve  p r o v i s i o n  t h a t  b r i n g s  vo lun ta r y  
l i q u i d a t i o n  and d i s s o l u t i o n  under the  supe rv i s i on  o f  t he  
c o u r t  . 

209 . (  1 )  An a p p l i c a t i o n  t o  the  Court  
under s e c t i o n  207 (1 )  s h a l l  s t a t e  the reasons,  
v e r i f i e d  by  an a f f i d a v i t  o f  the a p p l i c a n t ,  
why t he  c o r p o r a t i o n  should be l i q u i d a t e d  and 
d i s s o l v e d .  

( 2 )  Upon the  a p p l i c a t i o n  under s e c t i o n  
2 0 7 ( 1 ) ,  t he  Court may make an o rde r  r e q u i r i n g  
the  c o r p o r a t i o n  and any person hav ing  an 
i n t e r e s t  i n  the  c o r p o r a t i o n  o r  a c l a i m  
aga ins t  i t  t o  show cause, a t  a t ime and p l a c e  
s p e c i f i e d  i n  the  o rder  bu t  no t  l ess  than 4 
weeks a f t e r  the  da te  o f  the  o r d e r ,  why the  
c o r p o r a t i o n  should n o t  be l i q u i d a t e d  and 
d i s s o l v e d .  

( 3 )  Upon an a p p l i c a t i o n  under s e c t i o n  
2 0 7 ( 1 ) ,  the  Court may o rder  the  d i r e c t o r s  and 
o f f i c e r s  o f  the  c o r p o r a t i o n  t o  f u r n i s h  t o  t he  
Court  a l l  m a t e r i a l  i n f o r m a t i o n  known t o  o r  
reasonably  asce r t a i nab le  by  them, i n c l u d i n g  

( a )  f i n a n c i a l  statements o f  the  
c o r p o r a t i o n ,  

( b )  the  name and address o f  each 
shareholder o f  the  c o r p o r a t i o n ,  and 
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( c )  the name and address of  each 
credi tor  or claimant, including any 
credi tor  or claimant w i th  
unliquidated, future or contingent 
claims, and any person wi th  whom 
the corporation has a contract.  

( 4 )  A copy of an order made under 
subsection ( 2 )  shal l  be 

(a )  published as directed i n  the order,  
at least once i n  each week before 
the time appointed for the hearing, 
i n  a newspaper published or 
d is t r ibu ted  i n  the place where the 
corporation has i t s  registered 
o f f i c e ,  and 

( b )  served upon the Registrar and each 
person named i n  the order. 

(5) Publication and service of  an order 
under t h i s  section shal l  be effected by the 
corporation or by such other person and i n  
such manner as the Court may order. 

NOTE: Show cause order. CBCA s .  209 

Comnen t 

1 .  With regard t o  the section as a whole, our comment i s  that 
i t  i s  r e a l l y  procedural and may have no place i n  the Act. 
However, we think that i t  might as wel l  stay there for the 
sake o f  un i formi ty .  

We have a greater concern about s .  209(2) .  We th ink,  by a 
major i ty ,  that i t  should not be for the corporation t o  show 
cause why i t  should not be dissolved, but that i t  should 
rather be for the applicant t o  show cause why the 
corporation should be dissolved. However, we do recognize 
that i f  the section were changed to  give e f fec t  t o  that view 
there would be one procedure under the CBCA i n  the Court o f  
Queen's Bench, and another procedure under the ABCA i n  the 
Court o f  Queen's Bench, dealing w i th  precisely the same k ind 
of  subject matter under the two d i f f e ren t  statutes. There 
i s  obviously a strong argument for uni formity under those 
circumstances, and s. 209(2) therefore fol lows the CBCA.  

210. I n  connection w i th  the d isso lut ion 
or the l iqu ida t ion  and d isso lut ion of  a 
corporation, the Court may make any order i t  
thinks f i t  including, without l i m i t i n g  the 
genera l i ty  o f  the foregoing, any one or more 
of  the fol lowing: 

( a )  an order t o  l iqu idate;  



Sec. 210 

an order appointing a l i qu i da to r ,  
w i th  or without secur i t y ,  f i x i n g  
h i s  remuneration or replacing a 
l i qu ida to r ;  

an order appointing inspectors or 
referees, speci fy ing the i r  powers, 
f i x i n g  the i r  remuneration or 
replacing inspectors o r  referees; 

an order determining the no t i ce  t o  
be given t o  any in terested person, 
or dispensing w i th  not ice t o  any 
person ; 

an order determining the v a l i d i t y  
o f  any claims made against the 
corporation; 

an order a t  any stage o f  the 
proceedings, res t ra in ing  the 
d i rec to rs  and o f f i c e r s  from 

( i )  exercis ing any o f  the i r  
powers, or 

(ii) co l l ec t i ng  or receiv ing any 
debt or other property o f  the 
corporation, or  from paying 
out or t rans fe r r ing  any 
property o f  the corporat ion,  
except as permit ted by the 
Court ; 

an order determining and enforcing 
the duty or l i a b i l i t y  o f  any 
d i r ec to r ,  o f f i c e r  or shareholder 

( i )  t o  the corporat ion,  or 

(ii) for  an ob l iga t ion  of  the 
corporation; 

an order approving the payment, 
sa t i s fac t ion  or compromise o f  
claims against the corporat ion and 
the re tent ion of  assets fo r  that 
purpose, and determining the 
adequacy o f  provis ions for the 
payment or discharge o f  ob l igat ions 
o f  the corporat ion,  whether 
l iqu idated,  unl iquidated, fu ture or 
contingent; 

an order disposing o f  or  destroying 
the documents and records o f  the 
corporation; 

upon the appl icat ion o f  a c red i t o r ,  
the inspectors or the l i qu ida to r ,  



an order giving direct ions on any 
matter ar is ing i n  the l iqu idat ion;  

( k l  af ter notice has been given to  a l l  
interested part ies, an order 
re l iev ing a l iquidator from any 
omission or default on any terms 
the Court thinks f i t  or confirming 
any act of the l iqu idator ;  

( 1 )  subject to  section 216, an order 
approving any proposed inter im or 
f ina l  d is t r ibu t ion  to  shareholders 
i n  money or i n  property; 

( m )  an order disposing o f  any property 
belonging to  creditors or 
shareholders who cannot be found; 

( n )  upon the application of any 
d i rector ,  o f f i c e r ,  security holder, 
creditor or the l iqu idator ,  

( i )  an order staying the 
l iqu idat ion on any terms and 
conditions the Court thinks 
f i t ,  

( i i) an order continuing or 
discontinuing the l iqu idat ion 
proceedings, or 

(iii) an order to the l iquidator to 
restore to  the corporation a l l  
i t s  remaining property; 

( 0 1  af ter the l iquidator has rendered 
h is  f i na l  account to  the Court, an 
order dissolving the corporation. 

NOTE: Powers of  the Court. CBCA s .  210 wi th the omission 
i n  the opening por t ion of  the section of " ,  i f  i t  i s  
sat is f ied that the corporation i s  able t o  pay or adequately 
provide for the discharge of a l l  i t s  ob l iga t ions , " .  

Comnen t 

1 .  CBCA s. 210 confers ju r isd ic t ion  on the court only i f  the 
court " i s  sa t is f ied  that the corporation i s  able to  pay or 
adequately provide for the discharge of  i t s  obl igat ions".  
The words are included i n  the CBCA i n  order to  ensure that 
i f  there i s  a suggestion of insolvency action would be taken 
under the Bankruptcy Act and not under the l iqu idat ion 
provisions of  the CBCA.  We do not on the whole think that 
i t  i s  necessary to make that sharp a d is t inc t ion .  There may 
be cases,in which i t  i s  not clear whether the corporation i s  
insolvent. The province, of course cannot deal with 
insolvency or bankruptcy as such but we doubt that dropping 
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the words would make the sect ion unconst i tu t iona l .  We have 
therefore deleted the quoted words. 

2. Otherwise, we think that the sect ion should be adopted. 

211. I f  the Court makes an order for  
the l i qu i da t i on  o f  a corporat ion,  the 
l i qu i da t i on  comnences when the order i s  made. 

NOTE:  Commencement o f  l i qu ida t ion .  CECA s .  211 reworded. 

Commen t 

We have reworded CECA s .  211 to  make i t  c lear that the 
sect ion would apply only to  a l i qu i da t i on  ordered by the 
Court . 

212.( 1 )  I f  the Court makes an order for  
l i qu i da t i on  o f  a corporat ion,  

( a )  the corporation continues i n  
existence but sha l l  cease t o  car ry  
on business, except the business 
that i s ,  i n  the opinion o f  the 
l i qu i da to r ,  required fo r  an o rder l y  
l i qu ida t ion ,  and 

( b )  the powers o f  the d i rec to rs  and 
shareholders cease and vest i n  the 
l i qu ida to r ,  except as spec i f i ca l l y  
authorized by the Court. 

( 2 )  The l i qu ida to r  may delegate any o f  
the powers vested i n  him by subsection ( 1 )  ( b )  
to  the d i rec to rs  or shareholders. 

NOTE:  Cessation of business and o f  powers o f  d i rec to rs  and 
shareholders. CECA s .  212. 

Comnen t 

We think that s .  212, which fo l lows CBCA s. 212, i s  also 
unobjectionable and i s  necessary. A q u a l i f i c a t i o n  on that 
statement i s  that  we rather wonder about the delegation 
power i n  s .  212(2) i n  view o f  the fact  that the l iqu idator  
would be act ing under court order but would apparently be 
able t o  delegate without approval by the cour t ,  but we do 
not fee l  s t rongly  enough t o  depart from uni formi ty  w i th  the 
C B C A .  

213 . (1 )  When making an order for  the 
l i qu i da t i on  o f  a corporation or a t  any la te r  
time, the Court may appoint any person, 



including a d i r ec to r ,  an o f f i c e r  or a 
shareholder o f  the corporation or any other 
body corporate, as l iqu idator  o f  the 
corporation. 

( 2 )  I f  an order for  the l i qu ida t ion  o f  
a corporation has been made and the o f f i c e  of  
l iqu idator  i s  or becomes vacant, the property 
o f  the corporation i s  under the cont ro l  o f  
the Court u n t i l  the o f f i c e  o f  l iqu idator  i s  
f i l l e d .  

NOTE: Appointment o f  l i qu ida to r .  CBCA s. 213. 

Comnen t 

1 .  S .  213(11 would al low the Court to  appoint any person as 
l iqu idator  and does not prescribe qua l i f i ca t ions .  That i s  
l e f t  t o  the cour t ,  and we think that that i s  i n  order.  

2 .  We are not sure whether s .  213(2) i s  necessary, but i t  may 
be that there w i l l  be circumstances under which i t  i s  
desirable t o  have the court exercise cont ro l  o f  the 
property, and at  worst the subsection does no harm. 

214. A l iqu idator  shal l  

( a )  for thwi th  a f te r  h i s  appointment 
give not ice of  h i s  appointment t o  
the Registrar and t o  each claimant 
and cred i tor  known t o  the 
l i qu ida to r ,  

( b )  for thwi th  publ ish not ice i n  the 
Registrar 's per iodical  and once a 
week for  2 consecutive weeks i n  a 
newspaper published or d is t r ibu ted  
i n  the place where the corporation 
has i t s  registered o f f i c e  and take 
reasonable steps t o  g ive not ice i n  
each province i n  Canada where the 
corporation carr ies on business, 
s ta t ing  the fact  o f  h i s  appointment 
and requi r ing any person 

( i) indebted t o  the corporation, 
t o  provide a statement o f  
account respecting the 
indebtedness and t o  pay to  the 
l iqu idator  at the time and 
place speci f ied any amount 
owing, 

( i i) possessing property o f  the 
corporation, t o  de l iver  i t  to  
the l iqu idator  a t  the time and 
place speci f ied, and 
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(iii) hav ing  a c l a i m  aga ins t  the 
co rpo ra t i on ,  whether 
l i q u i d a t e d ,  u n l i q u i d a t e d ,  
f u t u r e  o r  con t i ngen t ,  t o  
present  p a r t i c u l a r s  o f  t he  
c l a i m  i n  w r i t i n g  t o  the  
l i q u i d a t o r  no t  l a t e r  than 2 
months a f t e r  the  f i r s t  
p u b l i c a t i o n  o f  the  n o t i c e ,  

( c )  take i n t o  h i s  custody and c o n t r o l  
the  p rope r t y  o f  the  co rpo ra t i on ,  

( d l  open and ma in ta in  a t r u s t  account 
f o r  the moneys o f  the co rpo ra t i on ,  

( e l  keep accounts o f  the  money o f  the 
c o r p o r a t i o n  rece ived  and p a i d  ou t  
by  him, 

( f )  m a i n t a i n  separate l i s t s  o f  the  
shareholders,  c r e d i t o r s  and o ther  
persons having c la ims aga ins t  the 
c o r p o r a t i o n ,  

( g )  i f  a t  any t ime the  l i q u i d a t o r  
determines t ha t  the  c o r p o r a t i o n  i s  
unable t o  pay o r  adequate ly  p rov ide  
f o r  the d ischarge o f  i t s  
o b l i g a t i o n s ,  app ly  t o  the  Court f o r  
d i r e c t i o n s ,  

( h )  d e l i v e r  t o  the Court and t o  the 
R e g i s t r a r ,  a t  l e a s t  once i n  every 
12 - month p e r i o d  a f t e r  h i s  
appointment o r  more o f t e n  as the  
Court may requ i re ,  f i n a n c i a l  
statements o f  the c o r p o r a t i o n  i n  
the  form requ i red  by s e c t i o n  149 o r  
i n  any o the r  form the l i q u i d a t o r  
t h i n k s  proper o r  as the  Court may 
r e q u i r e ,  and 

( i )  a f t e r  h i s  f i n a l  accounts a re  
approved by  the Cour t ,  d i s t r i b u t e  
any remain ing p r o p e r t y  o f  the  
c o r p o r a t i o n  among the  shareholders 
accord ing t o  t h e i r  r e s p e c t i v e  
r i g h t s .  

NOTE: Dut ies  o f  l i q u i d a t o r .  CECA s .  214 

The d u t i e s  as se t  o u t  i n  s .  214 appear t o  us t o  be sens ib le  
and s u f f i c i e n t .  
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2 1 5 . ( 1 )  A l iquidator may 

( a )  re ta in  lawyers, accountants, 
engineers, appraisers and other 
professional advisers, 

( b )  br ing, defend or take part i n  any 
c i v i l ,  criminal or administrative 
action or proceeding i n  the name 
and on behalf of the corporation, 

( c )  carry on the business of the 
corporation as required for an 
orderly l iqu idat ion,  

I d )  s e l l  property of  the corporation 
publ ic ly  or p r iva te ly ,  

( e l  do a l l  acts and execute any 
documents i n  the name and on behalf 
of the corporation, 

! f )  borrow money on the security of  the 
property of the corporation, 

( g )  se t t l e  or compromise any claims by 
or against the corporation, and 

( h )  do a l l  other things for the 
l iqu idat ion of the corporation and 
d is t r ibu t ion  of i t s  property. 

(2) A l iquidator i s  not l iab le  i f  he 
re l i es  i n  good f a i t h  upon 

( a )  f inancial  statements of the 
corporation represented to  him by 
an o f f i ce r  of  the corporation or i n  
a wr i t ten report of the auditor of  
the corporation t o  re f l ec t  f a i r l y  
the f inancial  condit ion of  the 
corporation, or 

( b )  an opinion, a report or a statement 
of a lawyer, an accountant, an 
engineer, an appraiser or other 
professional adviser retained by 
the l iqu idator .  

( 3 )  I f  a l iquidator has reason t o  
believe that any person has i n  h is  possession 
or under h i s  control ,  or has concealed, 
withheld or misappropriated any property of 
the corporation, he may apply to  the Court 
for an order requir ing that person to  appear 
before the Court at the time and place 
designated i n  the order and to  be examined. 

( 4 )  I f  the examination referred to  i n  
subsection (31 discloses that a person has i n  
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his possession or under his control, or has 
concealed, withheld or misappropriated 
property of the corporation, the Court may 
order that person to restore i t  or pay 
compensation to the liquidator. 

NOTE: Powers of liquidator. CBCA s. 215 

Comnen t 

The powers conferred by CBCA s. 215 appear to us to be 
necessary and sensible. S. 215 would adopt them. 

216.(1) A liquidator shall pay the 
costs of liquidation out of the property of 
the corporation and shall pay or make 
adequate provision for all claims against the 
corporation. 

(2) Within one year after his 
appointment, and after paying or making 
adequate provision for all claims against the 
corporation, the liquidator shall apply to 
the Cour t 

(a) for approval of his final accounts 
and for an order permitting him to 
distribute in money or in kind the 
remaining property of the 
corporation to its shareholders 
according to their respective 
rights, or 

(b) for an extension of time, setting 
out the reasons for the extension 

( 3 )  If a liquidator fails to make the 
application required by subsection (21, a 
shareholder or creditor of the corporation 
may apply to the Court for an order for the 
liquidator to show cause why a final 
accounting and distribution should not be 
made. 

( 4 )  A liquidator shall give notice of 
his intention to make an application under 
subsection (2) to the Registrar, each 
inspector appointed under section 210, each 
shareholder, each creditor known to him and 
any person who provided a security or 
fidelity bond for the liquidator. 

(5) If the Court approves the final 
accounts rendered by a liquidator, the Court 
shall make an order 

(a) directing the Registrar to issue a 
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c e r t i f i c a t e  o f  d i sso lu t ion ,  

( b )  d i r ec t i ng  the custody or disposal 
o f  the documents and records o f  the 
corporat ion,  and 

( c )  subject t o  subsection (61, 
discharging the l i qu ida to r .  

i 6 )  The l iqu idator  sha l l  fo r thw i th  send 
or de l i ve r  a c e r t i f i e d  copy o f  the order 
re fe r red  t o  i n  subsection ( 5 )  t o  the 
Registrar.  

( 7 )  Upon receipt  o f  the order re fer red 
t o  i n  subsection 1 5 1 ,  the Registrar sha l l  
issue a c e r t i f i c a t e  o f  d i sso lu t ion  i n  
accordance w i th  section 255. 

( 8 )  The corporation ceases t o  ex i s t  on 
the date shown i n  the c e r t i f i c a t e  o f  
d i sso lu t ion .  

N O T E :  F inal  accounts and discharge o f  l i qu i da to r ;  issue o f  
c e r t i f i c a t e  o f  d i sso lu t ion .  CBCA s.  216 var ied t o  include 
references t o  c red i to rs  i n  subsections ( 3 )  and ( 4 )  and t o  
remove the requirement i n  subsection ( 4 )  for  newspaper 
pub l i ca t ion  o f  the not ice.  

Comnen t  

1 .  We th ink that i n  general CBCA s.  216 i s  sa t i s fac to ry  and 
should be adopted. We have two po in ts  o f  reservat ion.  

2. The f i r s t  po in t  appears i n  CBCA s .  216(3 ) .  Under that 
subsection on ly  a shareholder can apply i f  the l iqu idator  
delays. I t  appears t o  us that a cred i tor  may also be 
adversely a f fec ted by delay, and we do not see that he has 
any other quick and e f f i c i e n t  method o f  br ing ing the matter 
before the cour t .  We have therefore extended s.  216(3) so 
that e i the r  a c red i to r  or a shareholder would be able t o  
apply. 

3 .  We are somewhat concerned about the requirement o f  
pub l icat ion i n  a newspaper under s .  216(4J. There has 
already been a not ice o f  the appointment of  l i qu i da to r ,  and 
that should have produced claims by any c red i to rs  who read 
newspapers. Then, a l l  other claims should by t h i s  point  
have been ascertained. Further, i t  seems t o  us that d i r ec t  
not ice should be given t o  each known c red i t o r .  We have 
therefore added t o  those t o  whom not ice i s  given each 
c red i t o r ,  and we have deleted the prov is ion for  publ icat ion 
of  the not ice i n  a newspaper. 

217.(1) I f  i n  the course o f  l i qu i da t i on  
o f  a corporat ion the shareholders resolve or 
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the l i qu ida to r  proposes t o  

( a )  exchange a l l  or substant ia l ly  a l l  
the property o f  the corporation for  
secur i t ies  o f  another body 
corporate that are t o  be 
d i s t r i bu ted  t o  the shareholders, or 

( b )  d i s t r i b u t e  a l l  or  par t  o f  the 
property of the corporation t o  the 
shareholders i n  k ind ,  

a shareholder may apply t o  the Court for  an 
order requ i r ing  the d i s t r i b u t i o n  o f  the 
property o f  the corporation t o  be i n  money. 

( 2 )  Upon an appl icat ion under 
subsection ( 1 1 ,  the Court may order that 

! a )  a l l  the property o f  the corporat ion 
be converted i n t o  and d i s t r i bu ted  
i n  money, or 

( b )  the applicant be pa id  the f a i r  
value o f  h i s  shares, i n  which case 
the Cour t 

(i! may determine whether any 
other shareholder i s  opposed 
to  the proposal and i f  so, 
j o i n  that  shareholder as a 
par ty ,  

(ii) may appoint one or more 
appraisers t o  ass is t  the Court 
to  f i x  the f a i r  value o f  the 
shares, 

!iii) sha l l  f i x  the f a i r  value o f  
the shares o f  the applicant 
and the other shareholders 
joined as par t ies  as o f  a date 
determined by the Court, 

( i v )  sha l l  g ive judgment i n  the 
amount o f  the f a i r  value 
against the corporation and i n  
favour o f  each o f  the 
shareholders who are par t ies  
to  the appl icat ion,  and 

( v )  f i x  the time w i t h i n  which the 
l iqu idator  must pay that 
amount t o  a shareholder a f t e r  
de l ivery  o f  h i s  shares t o  the 
l i qu ida to r ,  i f  h i s  share 
c e r t i f i c a t e  has not been 
del ivered t o  the Court or  t o  
the l iqu idator  at  the time the 
order i s  pronounced. 
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N O T E :  Shareholder's r i g h t  to  d i s t r i b u t i o n  i n  money or the 
f a i r  value o f  h i s  shares. CBCA s .  217 varied as t o  
subsection ( 2 ) ( b ) .  

Comnen t 

1 .  S .  217 applies i n  e i ther  o f  two events. One event i s  that 
the property i s  turned over t o  another company for  
secur i t ies  which are then t o  be d is t r ibu ted  t o  the 
shareholders. The other event i s  that there i s  a proposal 
t o  d i s t r i b u t e  property.  I n  e i ther  event the shareholder may 
apply t o  have h i s  d i s t r i bu t i on  i n  money. 

2. The court then has two choices. I t  may d i r ec t  that a l l  the 
property o f  the corporation be converted i n t o  and 
d is t r ibu ted  i n  money, which i s  simple enough. 

3 .  The cour t ' s  second choice i s  to  determine a l l  those who want 
money and then " f i x  a f a i r  value for  the shares o f  the 
appl icant" ,  g ive judgment, and set a time for payment. S .  
217 (2 ) (b )  i s  somewhat re-draf ted but fol lows the CBCA i n  
p r i nc i p l e .  

218 . (1 )  A person who has been granted 
custody o f  the documents and records o f  a 
dissolved corporation remains l i a b l e  t o  
produce those documents and records for 6 
years fol lowing the date o f  i t s  d isso lu t ion  
or u n t i l  the exoirv of  such other shorter 
period as may be ordered-under sect ion 
216(51. 

( 2 1  A person who, without reasonable 
cause, contravenes subsection ( 1 )  i s  g u i l t y  
o f  an offence and l i a b l e  on sumnary 
convict ion t o  a f i ne  o f  not more than $5000 
or t o  imprisonment for a term o f  not more 
than 6 months or to  both. 

NOTE: Custody o f  records a f te r  d isso lu t ion.  CBCA s .  218. 

219. (1)  I n  t h i s  section, "shareholder" 
includes the legal representatives o f  a 
shareholder. 

( 2 )  Notwithstanding the d isso lu t ion  o f  
a body corporate under t h i s  Act, 

( a )  a c i v i l ,  cr iminal  or administrat ive 
act ion or proceeding commenced by 
or against the body corporate 
before i t s  d isso lu t ion may be 
continued as i f  the body corporate 
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had not been dissolved, 

( b )  a c i v i l ,  criminal or administrative 
action or proceeding may be brought 
against the body corporate w i th in  2 
years af ter  i t s  dissolut ion as i f  
the body corporate had not been 
dissolved, and 

( c )  any property that would have been 
available to sa t is fy  any judgment 
or order i f  the body corporate had 
not been dissolved remains 
available for that purpose. 

( 3 )  Service of a document on a 
corporation af ter  i t s  dissolut ion may be 
effected by serving the document upon a 
person shown i n  the last notice f i l e d  under 
section 101 or 108. 

( 4 )  Notwithstanding the dissolut ion of 
a body corporate under th is  Act, a 
shareholder to  whom any of i t s  property has 
been d is t r ibuted i n  the l iqu idat ion i s  l i ab le  
to any person claiming under subsection ( 2 )  
to  the extent of the amount received by that 
shareholder upon the d is t r ibu t ion ,  and an 
action to enforce that l i a b i l i t y  may be 
brought wi th in 2 years after the date of the 
dissolut ion of the body corporate. 

(5) The Court may order an action 
referred to i n  subsection ( 4 )  to  be brought 
against the persons who were shareholders as 
a class, subject to  any conditions the Court 
thinks f i t  and, i f  the p l a i n t i f f  establishes 
h i s  claim, the Court may refer the 
proceedings to a referee or other o f f i ce r  of 
the Court who may 

( a )  add as a party to  the proceedings 
before him each person who was a 
shareholder found by the p l a i n t i f f ,  

( b )  determine, subject to subsection 
( 4 1 ,  the amount that each person 
who was a shareholder shal l  
contribute towards sat is fact ion of 
the p l a i n t i f f ' s  claim, and 

( c )  d i rect  payment of the amounts so 
determined. 

NOTE: Continuation of actions af ter  dissolut ion. CECA s 
219. 
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Comnen t 

1 .  I t  w i l l  be remembered that the l i qu ida t ion  provis ions,  
unless the court i s  involved, would leave the corporation a 
great deal o f  l a t i t ude .  The other s ide o f  that co in  i s  that 
i f  property i s  d i s t r i bu ted  t o  shareholders that should have 
been used t o  pay c red i to rs ,  the c red i to rs  under 219(4) and 
219(5) would be able t o  proceed against the shareholders t o  
get back what was improperly d i s t r i bu ted .  This appears t o  
us t o  be an appropriate prov is ion.  

2. The view expressed above i s  based upon the propos i t ion that 
the reference i n  219(4) t o  "property ( t h a t )  has been 
d is t r ibu ted"  means property that has been d i s t r i bu ted  the 
l i qu ida t ion .  I t  should not apply t o  a previous 
d i s t r i b u t i o n .  I f  a previous d i s t r i b u t i o n  was wrongful, then 
the appropriate r i gh t s  arose out o f  i t .  I f  a previous 
d i s t r i b u t i o n  was r i g h t f u l  then the la te r  l i qu i da t i on  should 
not a f fec t  i t .  On that account CBCA s.  219(4) has been 
var ied i n  s.  219(4) o f  the d r a f t  Act by the addi t ion o f  the 
words " i n  the l i qu ida t ion"  i n  order t o  be c lear  on t h i s  
po in t .  

220.(1) Upon the d isso lu t ion  o f  a body 
corporate under t h i s  Act, the por t ion  o f  the 
property d i s t r i bu tab le  t o  a c red i to r  or 
shareholder who cannot be found sha l l  be 
converted i n t o  money and paid t o  the 
Provincial  Treasurer. 

( 2 )  A payment under subsection ( 1 1  i s  
deemed t o  be i n  sa t i s fac t ion  of a debt or 
c la im o f  the c red i to r  or shareholder. 

(31 I f  at  any time a person establishes 
that he i s  e n t i t l e d  t o  any money paid t o  the 
Provincial  Treasurer under t h i s  Act, the 
Provincial  Treasurer sha l l  pay an equivalent 
amount t o  him out o f  the General Revenue 
Fund. 

NOTE: Unknown claimants. CBCA s.  220. 

Comnen t 

1 .  Once i t  i s  determined that a c red i to r  or shareholder i s  
e n t i t l e d  t o  receive a share o f  a d i s t r i b u t i o n  and cannot be 
found, the property t o  be d i s t r i bu ted  t o  him would be 
converted i n t o  money ( i f  i t  i s n ' t  already money) and paid t o  
the Provincial  Treasurer who w i l l  pay i t  back t o  the 
c red i to r  or shareholder i f  he ever appears. 

2. Our in te rp re ta t ion  o f  s.  220(2) i s  that the c la im i s  
sa t i s f i ed  insofar as the corporation i s  concerned, so that 
the l i qu ida to r  can be discharged, but that that does not 
deprive the c red i to r  or shareholder o f  the r i g h t  t o  appear 
and show h i s  entit lement under s.  220(3).  



3 .  The sect ion appears t o  us t o  provide an appropr iate way of 
disposing o f  the claims o f  persons who cannot be found. 

221.( l i  Subject t o  sect ions 219(2) and 
220, proper ty  o f  a body corporate that  has 
not  been disposed o f  at  the date o f  i t s  
d i s s o l u t i o n  under t h i s  Act vests i n  Her 
Majesty i n  r i g h t  o f  Alberta.  

( 2 )  I f  a body corporate i s  rev ived as a 
corporat ion under sect ion 201 o r  sect ion 202, 
any p roper ty ,  other than money that  vested i n  
Her Majesty pursuant t o  subsection (11,  that  
has not  been disposed o f  s h a l l  be returned t o  
the corporat ion and there sha l l  be pa id  t o  
the corporat ion out o f  the General Revenue 
Fund 

( a )  an amount equal to  any money 
received by Her Majesty pursuant t o  
subsection ( 1  1 ,  and 

!b )  i f  property other than money vested 
i n  Her Majesty pursuant t o  
subsection ( 1 )  and that  property 
has been disposed o f ,  an amount 
equal t o  the lesser o f  

( i )  the value o f  that  proper ty  a t  
the date i t  vested i n  Her 
Majesty, and 

( i i )  the amount rea l i zed  by Her 
Majesty from the d i s p o s i t i o n  
of that proper ty .  

N O T E :  Property not disposed o f .  CBCA s .  221. 

Cormnen t 

1 .  I f  some proper ty  o f  the company has been overlooked and not 
disposed o f ,  t i t l e  would go t o  the Crown. However, i t  
appears that  at  any time the company could be revived under 
s .  201 o r  202 and would receive an amount equal t o  any money 
received by the Crown (apparent ly wi thout  i n t e r e s t ) ;  and 
tha t ,  i n  the case o f  property other than money, i t  would 
receive the lesser o f  the value o f  the proper ty  a t  the date 
o f  vest ing and the amount o f  proceeds o f  d i s p o s i t i o n  o f  the 
property ( s o  that  Her Majesty could make a p r o f i t  but  could 
not be made t o  bear a l o s s ) .  The usual s i t u a t i o n  w i l l  be 
that  the proper ty  w i l l  not a c t u a l l y  go t o  the Crown but that 
the company w i l l  be restored once the existence o f  the 
property comes t o  l i g h t .  

2 .  We th ink  that  t h i s  i s  a reasonable arrangement t o  deal w i t h  
the problem o f  overlooked proper ty .  
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PART 18 

INVESTIGATION 

221.1 In this Part, "affiliated 
corporation" with reference to a corporation 
includes an Alberta company affiliated with 
that corporation. 

NOTE: "Affiliated corporation" defined to include Alberta 
companies. New. 

222.( 1 1  A security holder or the 
Director may apply to the Court, ex parte or 
upon such notice as the Court may require, 
for an order directing an investigation to be 
made of the corporation and any of its 
affiliated corporations. 

(2) If, upon an application under 
subsection ( I ) ,  i t  appears to the Court that 
there is sufficient grounds to conduct an 
investigation to determine whether 

(a) the business of the corporation or 
any of its affiliates is or has 
been carried on with intent to 
defraud any person, 

(bl the business or affairs of the 
corporation or any of its 
affiliates are or have been carried 
on or conducted, or the powers of 
the directors are or have been 
exercised, in a manner that is 
oppressive or unfairly prejudicial 
to or that unfairly disregards the 
interests of a security holder, 

(c) the corporation or any of its 
affiliates was formed for a 
fraudulent or unlawful purpose or 
is to be dissolved for a fraudulent 
or unlawful purpose, or 

(dl persons concerned with the 
formation, business or affairs of 
the corporation or any of its 
affiliates have in connection 
therewith acted fraudulently or 
dishonestly, 

the Court may order an investigation to be 
made of the corporation and any of its 
affiliated corporations. 



Sec. 222 

( 3 )  I f  a secur i ty  holder makes an 
appl icat ion under subsection ( 1 )  or section 
223, he shal l  give the Director reasonable 
not ice o f  the appl icat ion and the Director i s  
e n t i t l e d  t o  appear and be heard i n  person or 
by counsel. 

( 4 )  An applicant under t h i s  section or 
section 223 i s  not required t o  give secur i ty  
for costs.  

(53 An appl icat ion under t h i s  section 
or sect ion 223 shal l  be heard i n  camera 
unless the Court otherwise orders. 

( 6 )  No person may publ ish anything 
r e l a t i n g  t o  proceedings under t h i s  section or 
section 223 except w i th  the author izat ion o f  
the Court or the wr i t ten  consent o f  the 
corporation being investigated. 

( 7 )  Documents i n  the possession o f  the 
Court or the Director and re l a t i ng  t o  an 
appl icat ion under t h i s  section or sect ion 223 
are conf ident ia l  unless the Court otherwise 
orders . 

( 8 )  Subsections ( 6 )  and ( 7 1  do not 
apply t o  an order o f  the Court under t h i s  
sect ion or section 223. 

( 9 )  Notwithstanding subsections 16) and 
( 7 ) ,  the Director may release information and 
copies o f  documents re fer red t o  i n  subsection 
( 7 )  t o  any publ ic  o f f i c i a l  re fer red t o  i n  
section 224(2) .  

N O T E :  Court order for invest i  a t ion.  CBCA s .  222 varied 
by the addi t ion o f  subsections 7 7 ) .  18) and (91, by 
extending subsection ( 5 )  t o  a l l  applications and by the 
extending subsections ( 3 )  t o  19) t o  appl icat ions under s.  
223. 

1 .  For the reasons for providing fo r  an invest igat ion,  see 
pp. 123-124 o f  our Report. 

2. S .  222(1) would al low any shareholder t o  apply for an order 
d i r ec t i ng  an invest igat ion, while ACA s .  160 requires that 
the applicant hold 10% o f  the issued shares. A requirement 
that the applicants hold a speci f ied percentage o f  the 
issued shares i s  a major bar r ie r  t o  the proper use of  the 
invest igat ion device, and the requirement that grounds for  
the order be shown t o  the court i s ,  we th ink,  su f f i c i en t  
protect ion against any abuse which might flow from allowing 
any shareholder t o  apply. 



3 .  S .  222(11, by i t s  use of the term "securi ty holder",  would 
also confer upon the holder of a bond, debenture, note or 
other indebtedness or guarantee of the corporation the r i gh t  
to  apply for an invest igat ion. I t  would, we think, be 
unusual t o  f i nd  a case i n  which the court would consider i t  
appropriate t o  make an order upon the application of such a 
credi tor ,  but i t  might do so i f  the c red i to r ' s  debenture i s  
convertible i n to  shares, or i f  i t  appears l i k e l y  that the 
corporation i s  a sham set up to  inveigle investors i n to  
lending money to  i t .  

4 .  S .  2 2 2 ( 1 )  would also allow the Director of  the Securities 
Comnission to apply. We would expect him to  do so i f  a 
security holder has sa t is f ied  him that there should be an 
investigation and i f  i t  seems appropriate that the burden of 
applying for i t  should be assumed by a publ ic o f f i c i a l  
rather than the security holders. There may also be a case 
i n  which he concludes that there i s  a publ ic interest i n  
having the a f f a i r s  of a corporation investigated which i s  
separate and apart from the interest of those d i rec t l y  
involved with the corporation. S .  222(3) would also require 
that he be given notice of an application and would e n t i t l e  
him to  attend and take par t ;  t h i s  provision i s  desirable so 
that he may be able to  see that the Securit ies Comnission 
takes whatever action i s  necessary to protect investors. 

5 .  S .  2 2 2 ( 1 )  would allow a security holder to apply for an 
order d i rect ing an investigation not only i n to  the 
corporation the securi t ies of which he holds but also i t s  
a f f i l i a t e d  corporations, i . e . ,  i t s  parent, i t s  subsidiaries, 
and corporations control led by the persons who control i t .  
Upon occasion i t  may be necessary t o  investigate both a 
corporation and an a f f i l i a t e  i n  order to  discover a scheme 
to  defraud the corporation's shareholders, and we do not 
think that the d iv is ion  of the undertaking among d i f ferent  
corporate bodies should be able to f rust rate the 
investigation. Although the conduct of the a f fa i r s  of an 
a f f i l i a t e  which i s  an extra-provincial  corporation would be 
grounds for an invest igat ion of the Alberta corporation, s. 
222(1) would not authorize an invest igat ion of the 
extra-provincial  corporation. The special de f i n i t i on  of 
" a f f i l i a t e d  corporation" i n  S .  221.1 (which does not appear 
i n  the C B C A )  would, however, include a l l  Alberta companies, 
whether or not they have brought themselves under the 
proposed A B C A .  

6 .  CBCA s. 2 2 2 ( 2 ) ,  i f  read l i t e r a l l y ,  requires the Court to 
f ind  that the wrongdoing has taken place before i t  can make 
the order for an investigation. I f  that interpretat ion were 
given, the section would be largely s t u l t i f i e d .  I f ,  on the 
other hand, a Court were to  interpret the section less 
r e s t r i c t i v e l y ,  i t s  order would s t i l l  have to  embody a 
f inding which i s  l i k e l y  to be interpreted as a f inding of 
wrongdoing before adjudication and even before 
invest igat ion. S .  222 (23  of the dra f t  Act has therefore 
been worded so as to  make i t  clear that the Court could make 
an order i f  there are su f f i c ien t  grounds for the 
invest igat ion and without deciding whether the alleged 
wrongdoing ex is ts .  We expect that on the one hand, the 
court w i l l  not order an investigation i f  the applicant does 
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not estab l ish facts which show a strong p o s s i b i l i t y  of  
wrongdoing; and we expect that i t  w i l l  not ,  on the other 
hand, requi re  the applicant, as a condit ion o f  obtaining an 
invest igat ion,  t o  prove the existence o f  the wrongdoing 
which the invest igat ion i s  intended t o  discover. 

7 .  S .  172 of  the English Companies Act empowers the Board o f  
Trade t o  appoint inspectors when i t  appears that there i s  
good reason so t o  do, and s. 186 o f  the OBCA empowers the 
court t o  make an order i f  the appl icat ion i s  made i n  good 
f a i t h  and i f  the order i s  prima fac ie  i n  the in terests  o f  
the corporation or i t s  secur i ty holders. We th ink i t  best 
that the d r a f t  Act fo l low the CBCA (except for  the change 
mentioned i n  Comnent # 6 )  i n  the in terests  o f  the uniform 
development of  the law and because we th ink that i t  permits 
the court t o  make an order where suspicion i s  reasonable and 
wel l  grounded, and t o  refuse one where i t  i s  not .  

8.  A requirement that an applicant for an invest igat ion put up 
secur i ty for  costs, such as that imposed by A C A  s .  160(3),  
i s  a major impediment t o  the proper use o f  invest igat ions. 
5 .  222(4) would therefore make i t  c lear that there i s  no 
such requirement. 5 .  223 (1 ) ( k )  and ( 3 )  deal w i th  costs 
general ly.  

9. 5 .  222(5) and ( 6 )  would protect the pr ivacy of proceedings 
leading t o  the invest igat ion order by requi r ing i n  camera 
proceedings i n  a l l  cases and by p roh ib i t i ng  publ icat ion o f  
anything re l a t i ng  t o  the proceedings without the consent of  
the corporation or order of the court .  I t  would go further 
than CBCA s .  222(5) which provides for an i n  camera hearing 
only i f  the appl icat ion for an invest igat ion order i s  made 
ex par te ,  and CBCA s. 222(6) which attaches con f i den t i a l i t y  - 
only t o  ex par te  proceedings. 

10. There appear t o  us t o  be two reasons for  con f i den t i a l i t y .  
The f i r s t  i s  that there may be a case i n  which the 
wrongdoers w i l l  cover the i r  tracks unless the inspector 
comes without warning. The second i s  that publ icat ion of  
the fact  o f  the proceedings may do i n j u r y  t o  the corporation 
even though the al legat ions being made are as yet 
unsubstantiated. The f i r s t  reason applies only t o  ex par te  
appl icat ions. The second reason, however, applies t o  a l l  
appl icat ions for  invest igat ions, whether ex ~ a r t e  or upon 
not ice,  and we think that i t  i s  su f f i c i en t  t o  j u s t i f y  a 
requirement that a l l  appl icat ions for invest igat ion be heard 
i n  camera, and that publ icat ion of  anything re l a t i ng  t o  the 
proceedings be proh ib i ted u n t i l  the court  has an opportunity 
t o  deal w i t h  the question. 5 .  222(5) and 222(6) would 
therefore go beyond the CBCA subsections and apply t o  a l l  
appl icat ions, whether ex par te  or not ,  and s. 222(6) would 
also make the court records con f iden t ia l .  I n  view of the 
fact  that an order fo r  invest igat ion does not i t s e l f  
determine anything, we th ink that the usual reasons for open 
courts are o f  less force and may be overridden. However, i f  
the corporation i t s e l f  agrees t o  publ icat ion (as i t  might 
wel l  do on the grounds that f u l l  information i s  bet ter  than 
rumours) the reasons for con f i den t i a l i t y  would disappear. 

1 1 .  S .  222(9) would be a departure from the CBCA p r i nc i p l e  o f  



con f i den t i a l i t y  i n  connection w i th  ex par te  appl icat ions, 
and from the p r i n c i p l e  o f  con f i den t i a l i t y  which we have 
advocated for par te  applications and appl icat ions upon 
not ice.  The departure i s  j u s t i f i e d  by the publ ic  in terest  
i n  e f f ec t i ve  po l i c i ng  of  corporate a f f a i r s  by Securites 
Comnissions and po l i ce  forces; i f  they cannot exchange 
information about a corporation w i th  widespread in te res ts ,  
e f f ec t i ve  regulat ion w i l l  be impeded and may wel l  be 
prevented. See s .  224121, which would confer s imi lar  powers 
on an inspector. 

223.(1) Upon an appl icat ion under 
section 222 or upon a subsequent applicaton, 
the Court may make any order i t  thinks f i t  
including, without l i m i t i n g  the genera l i ty  o f  
the foregoing, any or a l l  o f  the fol lowing: 

( a )  an order appointing an inspector, 
who may be the Di rector ,  f i x i n g  the 
remuneration o f  an inspector, or 
replacing an inspector; 

( b i  an order determining the not ice t o  
be given t o  any interested person, 
or dispensing wi th  not ice t o  any 
per son ; 

( c )  an order authorizing an inspector 
t o  enter any premises i n  which the 
Court i s  sa t i s f i ed  there might be 
relevant information, and t o  
examine any th ing and make copies 
of  any document or record found on 
the premises; 

( d l  an order requi r ing any person t o  
produce documents or records t o  the 
inspector; 

( e l  an order author iz ing an inspector 
t o  conduct a hearing, administer 
oaths and examine any person upon 
oath, and prescr ibing ru les for the 
conduct o f  the hearing; 

( f )  an order requi r ing any person t o  
attend a hearing conducted by an 
inspector and t o  give evidence upon 
oath; 

(g) an order g iv ing d i rect ions t o  an 
inspector or any interested person 
on any matter a r i s ing  i n  the 
invest igat ion;  

( h )  an order requir ing.an inspector t o  
make an in ter im or f i n a l  report t o  
the Court ; 
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( i )  an order determining whether a 
report  o f  an inspector should be 
published and, i f  so, order ing the 
Director t o  publ ish the report  i n  
whole or i n  par t  or t o  send copies 
t o  any person the Court designates; 

( j )  an order requi r ing an inspector t o  
discontinue an invest igat ion;  

( k l  an order requi r ing any person other 
than the corporation t o  pay a l l  or 
par t  o f  the costs o f  the 
invest igat ion.  

( 2 )  An inspector sha l l  send 

( a )  t o  the Di rector ,  and 

( b )  unless the Court otherwise orders,  
t o  the audi tor ,  

a copy o f  every report  made by the inspector 
under t h i s  Part .  

( 3 )  Unless the Court otherwise orders, 
the corporat ion sha l l  pay the costs o f  the 
invest igat ion.  

( 4 )  Any interested person may apply t o  
the Court for  d i rec t ions  on any matter 
a r i s i ng  i n  the invest igat ion.  

NOTE: Powers o f  the Court. CBCA s.  223, var ied.  

1 .  The r o l e  o f  the inspector should, we th ink ,  be considered 
invest igat ive,  not j u d i c i a l .  The powers which the court may 
confer upon him are general ly sa t i s fac to ry  for  that r o l e .  

2. CBCA s.  223 (1 ) (a )  duplicates CBCA s .  222(2) and has been 
deleted from s .  223 o f  the d ra f t  Act. 

3 .  S .  2 2 3 ( 1 ) ( a )  would leave the choice o f  inspector w i t h i n  the 
cour t ' s  d i sc re t ion .  The Director o f  the Secur i t ies 
Commission may upon occasion be an appropriate choice. 

4 .  S .  2 2 3 ( 1 ) ( c ) ,  ( d l ,  l e )  and ( f )  would al low the court t o  
confer upon the inspector power t o  examine records and t o  
compel production o f  them, and the power t o  requi re  
testimony t o  be given under oath. I n  many cases an 
inspector without such powers could not conduct an e f f ec t i ve  
invest igat ion;  and the fact  that the powers must be 
conferred by a spec i f i c  court order i s ,  we th ink ,  su f f i c i en t  
protect ion against abuse. 

5 .  The "hearing" contemplated by s .  223 (1 ) (e )  and ( f )  i s  merely 



an invest igat ive and not an adversarial operation; i t  i s  a 
formal procedure for  examining a witness. 

6 .  An important question i s  whether or not the inspector 's  
report  should be made ava i lab le  t o  interested par t ies  or the 
pub l i c .  I t  i s  not appropriate t o  say that a l l  reports must 
be published or that  a l l  reports must be kept con f iden t ia l .  
We think that  the court should g ive d i rec t ions  based upon 
the circumstances o f  the par t i cu la r  case and s .  2 2 3 ( 1 ) ( i )  
would provide for  such d i rect ions.  (See also s .  224(2) and 
s .  225(1) 1 .  A l l  reports should, however, go t o  the Director 
of  the Secur i t ies Comnission t o  enable him t o  perform h i s  
monitoring funct ion,  and s. 223(2) would so provide. The 
I n s t i t u t e  o f  Chartered Accountants o f  Alberta pointed out 
that i n  general, such reports deal w i t h  matters which should 
be brought t o  the a t ten t ion  o f  the corporations audi tor ,  and 
s .  223(2) has been changed so as t o  g ive  e f fec t  t o  that  
consideration. 

Another important question i s  that o f  the costs o f  the 
appl icat ion and o f  the invest igat ion.  I n  the f i r s t  instance 
they would be borne by whoever incurs them, i . e . ,  the 
applicant as t o  h i s  costs o f  the appl icat ion,  the Director 
as t o  h i s  costs o f  the appl icat ion and o f  an invest igat ion 
( i f  he i s  the inspector ) ,  and the corporat ion as t o  any 
expense t o  which i t  i s  put t o  pa r t i c i pa te  i n  the proceedings 
and t o  produce records and witnesses. The CBCA as 
o r i g i n a l l y  enacted made no prov is ion about costs unless i t  
includes a power t o  deal w i th  costs i n  the general power " t o  
make any order i t  [ t he  Court] thinks f i t "  w i th  which s.  
223( 1 )  comnences. The 1978-79 CBCA amendments added s .  
223(1 ) (  1 )  which allows the court t o  requi re  the corporation 
t o  pay costs and which may by impl icat ion exclude a power t o  
assess costs against the wrongdoers or the appl icant.  The 
d r a f t  Act would depart from the CBCA by prov id ing i n  s .  
223(1)1k) that  the court may require any person other than 
the corporat ion t o  pay any or a l l  of  the costs of  the 
invest igat ion,  and by al lowing i t  t o  order otherwise under 
s.  223(3 ) .  I n  the absence of  any such order,  s.  223(3) o f  
the d r a f t  Act would requi re  the corporat ion t o  pay the 
costs. 

8 .  S .  223(4) i s  not i n  the C B C A .  I t  i s  added t o  make i t  clear 
that anyone w i th  an in te res t  i n  the proceedings would be 
able t o  apply t o  have d i rect ions given fo r  the conduct of 
the invest igat ion.  

224.(11 An inspector under t h i s  Part 
has the powers set out i n  the order 
appointing him. 

( 2 )  I n  addi t ion t o  the powers set out 
i n  the order appointing him, an inspector 
appointed t o  invest igate a corporat ion may 
furn ish to ,  or exchange information and 
otherwise cooperate w i th ,  any pub l i c  o f f i c i a l  
i n  Canada or elsewhere who i s  authorized t o  
exercise invest igatory powers and who i s  
invest igat ing,  i n  respect o f  the corporat ion,  



Sec. 224, 225 

any a l l e g a t i o n  o f  improper conduct t ha t  i s  
the  same as o r  s i m i l a r  t o  t he  conduct 
descr ibed  i n  s e c t i o n  222 (2 ) .  

( 3 )  An inspec to r  s h a l l  upon request  
produce t o  an i n t e r e s t e d  person a copy o f  any 
o rder  made under s e c t i o n  222 or  2 2 3 ( 1 ) .  

N O T E :  Powers o f  i nspec to r .  CBCA s .  224. 

Comne n t 

1 .  S. 224(2)  i s ,  we t h i n k ,  necessary i n  o rder  t o  a s s i s t  the 
e f f e c t i v e  p o l i c i n g  o f  corpora te  a f f a i r s :  see t he  comment on 
s .  2 2 2 ( 9 ) .  See a l s o  Canadian J a v e l i n  v .  S p a r l i n g  (1979) 4 
B . L . R .  153 ( F . C . T . D . ) .  

2. A person w i t h  an i n t e r e s t  should be ab le  t o  see the  o rde r ,  
and, indeed, should have the  r i g h t  t o  see i t  be fo re  
conforming t o  i t .  S .  224(3)  so p rov ides .  

225. ( 1 )  A hear ing  conducted by  an 
inspec to r  s h a l l  be heard i n  camera unless the  
Court o therw ise  o rde rs .  

( 2 )  An i n d i v i d u a l  who i s  be ing  examined 
a t  a  hea r i ng  conducted by an inspec to r  under 
t h i s  Par t  has a r i g h t  t o  be  represented b y  
counsel d u r i n g  the  examinat ion.  

NOTE: Hearings by i nspec to r .  CBCA s .  225, v a r i e d .  

Comnen t 

1 .  CBCA s .  225 (1 )  p rov ides  t h a t  an i n t e r e s t e d  person may app ly  
t o  have a hea r i ng  conducted i n  camera. Since t he  
i n v e s t i g a t i o n  i s  no t  a j u d i c i a l  proceeding,  and s ince  the 
i n f o r m a t i o n  which i s  e l i c i t e d  i s  l i k e l y  t o  be c o n f i d e n t i a l  
and may be  damaging, we t h i n k  t h a t  the  emphasis should be 
the o the r  way and t h a t  i n  the  occas iona l  case where there  i s  
a reason why o ther  persons should be pe rm i t t ed  t o  a t t end  the 
hea r i ng  a p p l i c a t i o n  should have t o  be made t o  a l l o w  them t o  
do so. 

2.  5. 223 (1 )  ( e l  and ( f )  t a l k  o f  a  "hea r i ng "  We t h i n k  i t  
apparent from the  con tex t  t ha t  the  "hear ingu  would merely 
cons i s t  o f  an i n t e r r o g a t i o n  o f  a  w i tness  under oa th ,  and 
would n o t  i n v o l v e  t he  presence o f  adversar ies  ( though the 
c o u r t  cou ld ,  we expect ,  d i r e c t  o therw ise  under i t s  genera l  
powers) .  There i s  no th ing  i n  s .  223 t h a t  suggests t h a t  a 
w i tness  must submit t o  be ing  examined b y  anyone b u t  t he  
i n s p e c t o r ,  a t  l eas t  i n  the absence o f  s p e c i f i c  d i r e c t i o n .  

3 .  CBCA s .  225(2)  reads as f o l l ows :  



( 2 )  A person whose conduct i s  being 
investigated or who i s  being examined at  a 
hearing conducted by an inspector under t h i s  
Part has a r i g h t  t o  be represented by counsel 

We have some d i f f i c u l t y  w i th  t h i s .  I f  the phrase "a t  a 
hearing" does not modify "person whose conduct i s  being 
invest igated",  the subsection might mean that that person 
has a r i g h t  t o  be represented by counsel at  a l l  times, i . e . ,  
that the invest igator would have t o  al low counsel t o  be 
present at  a l l  times, including, eig., time when he i s  
examining records. I f  the phrase at a hearing" does modify 
"person whose conduct i s  being invest igated" ,  the subsection 
might mean that that person has a r i g h t  t o  be represented by 
counsel at  a l l  times when the invest igator i s  in ter rogat ing 
a witness under oath. Ye think the f i r s t  a l te rna t i ve  
c l ea r l y  inappropriate, and we th ink the second also t o  be 
inappropriate, though less obviously so. The invest igator 
should be able t o  invest igate without the trappings o f  an 
adjudicator. I t  would also be strange t o  al low a person t o  
be represented by counsel when the person himself has no 
r i gh t  to  be present, and when there i s  no reason t o  think 
that the witness must submit t o  questions by counsel. 
Damaging statements may wel l  be made at an in ter rogat ion 
under oath; but damaging statements may be made i n  documents 
and records and i n  informal interviews. I f  there i s  a 
person whose conduct i s  being invest igated, the inspector 
would have a duty t o  hear him on a l l  points (and the report 
would be d iscred i ted i f  he d i d  n o t ) ,  and i f  the person being 
investigated d i d  not l i k e  the way i n  which the inspector i s  
conducting the invest igat ion,  he could apply to  the court 
for d i rect ions.  Bearing i n  mind that the report i s  not 
binding on anyone, we think the protect ions t o  the person 
being invest igated are adequate. 

4 .  We think that what the CBCA s. 2 2 5 ( 2 )  r e a l l y  means, and that 
what i s  appropriate whatever i t  means, i s  that the person 
being examined at a hearing has the r i g h t  t o  be represented 
by counsel. The functions o f  counsel would be l im i ted  t o  
ensuring that questions asked are relevant and do not 
in f r inge  p r i v i l ege ,  and that i f  the questions are 
incr iminat ing, the witness i s  given the protect ion o f  s .  
226. 

5 .  A person whose conduct i s  being investigated would, o f  
course, have a perfect  r i g h t  to  consult and take the advice 
o f  counsel at a l l  times before, a f te r  and during the 
invest igat ion and to  take whatever legal steps counsel might 
advise. Nothing i n  the d ra f t  Act would a f fec t  that r i g h t .  

226. A person shal l  not be excused from 
attending and g iv ing  evidence and producing 
books, papers, documents or records t o  an 
inspector under t h i s  Part on the grounds that 
the o ra l  evidence or documents required o f  
him may tend to  criminate him or subject him 
to  any proceeding or penalty, but no such 
o ra l  evidence so required shal l  be used or i s  



receivable against him i n  any proceedings 
thereafter i ns t i t u t ed  against him under any 
Act o f  Alberta.  

NOTE: Compelling evidence. CBCA 226 var ied 

Comment 

S .  226 would require a  witness t o  g ive evidence even though 
i t  incr iminates him. The witness would be protected against 
the use o f  h i s  own o ra l  evidence i n  prosecutions under 
Alberta s ta tu tes.  He would not be protected i n  c i v i l  
proceedings, and i n  cr imina l  proceedings he would be l e f t  t o  
the federal law. CBCA s.  226 appears t o  say that documents 
and records produced by an ind iv idua l  cannot be used against 
him i n  proceedings under federal Acts; that  seems t o  us t o  
allow the ind iv idua l  t o  neut ra l ize ob jec t i ve ly  ex i s t i ng  
evidence by producing i t ,  and s. 226 would not go that f a r .  

227. Any o ra l  or w r i t t en  statement or 
repor t  made by an inspector or any other 
person i n  an invest igat ion under t h i s  Part 
has absolute p r i v i l ege .  

N O T E :  Absolute p r i v i l ege .  CBCA s.  227. 

Comment 

The comnon law would probably confer a  qua l i f i ed  p r i v i l ege  
on the inspector and upon a witness, as the inspector would 
be under a  duty t o  report  and the witness would be under a  
duty t o  make statements t o  him. I t  i s ,  however, desirable 
t o  go fur ther  and g ive them protect ion against being 
harrassed by legal proceedings i n  which they would have t o  
prove lack o f  malice, something that i n  the nature o f  things 
might be d i f f i c u l t  for  some witnesses. The consequence o f  
confer r ing an absolute p r i v i l e g e  could be that a  defamed 
person would have no remedy, but we th ink that that  
consequence must be accepted i n  the in te res ts  o f  
es tab l ish ing an e f f i c i e n t  system o f  invest igat ions.  

228.(1) The Di rector ,  i f  he i s  
s a t i s f i e d  that there i s  s u f f i c i e n t  reason t o  
do so, may appoint an invest igator who 

( a )  may make enquir ies o f  any person 
re l a t i ng  t o  the business, a f f a i r s ,  
and management o f  the corporat ion,  
and the ownership o f  secur i t i es  o f  
a  corporation, or 

( b )  may make enquir ies o f  any person 
re l a t i ng  t o  compliance w i t h  t h i s  
Act. 



( 2 )  Except w i th  the previous consent i n  
w r i t i n g  of  the corporat ion,  no informat ion or 
document or record produced t o  an 
invest igator  making enquir ies under t h i s  
sect ion or anyone employed by him may be 
published or disclosed except t o  the Director 
or i n  the course o f  any c i v i l ,  c r imina l  or  
administrat ive act ion or proceeding. 

( 3 )  A person who contravenes t h i s  
section i s  g u i l t y  of  an offence and l i a b l e  on 
sumnary convict ion t o  a f i ne  o f  not more than 
$5000 or t o  imprisonment for  a term o f  not 
more than one year, or both. 

NOTE: Enquiries by invest igator .  New. 

C m e n  t 

1 .  S .  228 i s  not re la ted  t o  the previous sections i n  Part 18, 
and i t  i s  not re la ted  t o  CECA s .  228. 

2 .  CECA s.  228 confers upon the Director a power t o  invest igate 
the ownership or cont ro l  of a secur i ty  o f  a corporat ion or 
i t s  a f f i l i a t e s ,  and, i n  the course of  such an invest igat ion,  
t o  compel disclosure by anyone whom he bel ieves t o  have or 
have had any in te res t  i n  the secur i t y  or by anyone who acts 
or has acted for  such a person. I t  does so f o r  the purposes 
o f  enforcing regulat ions under s.  168 (constrained shares), 
Part X ( i ns ider  t r ad i ng ) ,  Part XI1 (Proxies and proxy 
s o l i c i t a t i o n )  and Part X V I  ( take-over b i d s ) .  A l l  these 
matters come under the Secur i t ies Act and we do not th ink 
that anything i s  gained by including them again here. We 
have therefore deleted CECA s.  228 except f o r  the general 
power under subsection ( l ) ( a ) .  

3. CBCA s.  230 gives the Director power t o  make inqu i r ies  of  
any person r e l a t i n g  t o  compliance w i t h  the Act. We th ink 
that i t  would be useful  i n  h i s  funct ion as monitor o f  
corporate a c t i v i t i e s  t o  expand the power o f  i nqu i ry  t o  
include the power t o  inqu i re  i n t o  the business, a f f a i r s  and 
management o f  a corporat ion,  and s. 228 o f  the d r a f t  would 
do that .  The power does not include a power t o  compel an 
answer, but i t  would g ive  the Director standing t o  make an 
inqu i ry  which might wel l  enable him t o  perform a mediating 
funct ion or t o  s a t i s f y  a complaint. 

4 .  S .  228(21 i s  intended t o  ensure the c o n f i d e n t i a l i t y  of  
information comnunicated t o  the invest igator .  5 .  228(3J 
goes on t o  provide a penal ty for a breach of  
con f i den t i a l i t y .  

229. Nothing i n  t h i s  Part a f fec ts  the 
p r i v i l e g e  that ex is ts  i n  respect o f  a 
s o l i c i t o r  and h i s  c l i e n t .  

NOTE:  S o l i c i t o r - c l i e n t  p r i v i l ege .  CECA s.  229. 



Sec. 229. 230 319 

Comnen t 

S .  229 might not be necessary, but i t  would remove any doubt 
about the i n v i o l a b i l i t y  o f  the s o l i c i t o r - c l i e n t  p r i v i l ege .  

230. A copy o f  the report  o f  an 
inspector under section 223, c e r t i f i e d  as a 
t rue copy by the inspector, i s  admissible as 
evidence o f  the facts stated i n  i t  without 
proof o f  the inspector 's appointment or o f  
h i s  signature. 

N O T E :  Inspector 's report  as evidence. New. 

Comnen t 

1 .  We th ink that the inspector 's report  should have some 
ev ident iary  value. I t  i s  a report  made by an o f f i c i a l  
appointed by the court  and under powers conferred by the 
cour t ;  and interested persons could ask the court t o  give 
the inspector d i rec t ions  under which he must conduct the 
invest igat ion.  Although, as we have said,  the inspector i s  
not an adjudicator and need no t ,  unless so d i rected,  employ 
a l l  the trappings of  an adversarial procedure, we do not 
th ink  that a report  so prepared should be treated as having 
no e f f ec t  or as being on ly  a source o f  information. 

2. A C A  s .  162 makes an inspector 's report  evidence o f  the 
opinion o f  the inspectors. Since that opinion i t s e l f  does 
not appear t o  have any evident iary e f f e c t ,  we th ink that the 
proposed ABCA should go fa r ther .  

3 .  We have considered the suggestion that the report  should be 
admitted as evidence o f  i t s  contents on ly  i f  i t  i s  not 
contested. Again, that seems t o  us t o  discount i t s  
importance too much. 

4 .  We th ink that  the report  should be evidence o f  i t s  contents. 
We expect that a court  would then accept i t  as proof i n  the 
absence o f  contrary evidence or demonstrable weaknesses. I f  
contrary evidence were t o  be adduced, the proponents o f  the 
fac ts  stated i n  the report  would probably fee l  impelled t o  
adduce supporting evidence; but i t  would be for  the court  to  
consider a l l  the circumstances, including the apparent 
meri ts o f  the repor t ,  and t o  decide what weight t o  give i t .  
We have considered going somewhat fur ther  and suggesting 
that the report  be prima fac ie  evidence, but have concluded 
that i t  i s  bet ter  to  leave i t s  weight e n t i r e l y  t o  the cour t .  
S .  230 gives e f fec t  t o  these views. 



PART 19 

REMEDIES, OFFENCES AND PENALTIES 

231. In this Part, 

(a) "action" means an action under this 
Act or any other law 

(b) "complainant" means 

(i) a registered holder or 
beneficial owner, or a former 
registered holder or 
beneficial owner, of a 
security of a corporation or 
any of its affiliates, 

(ii) a director or an officer or a 
former director or officer of 
a corporation or of any of its 
affiliates, 

(iii) the Director, or 

(iv) any other person who, in the 
discretion of the Court, is a 
proper person to make an 
application under this Part. 

NOTE: CBCA s. 231. varied as to definition of "action." 

Comnen t 

S. 231(a) does not follow CBCA s. 231. See Comnent 3 on s. 
232. 

232.( 1 )  Subject to subsection (21, a 
complainant may apply to the Court for leave 
to 

!a! bring an action in the name and on 
behalf of a corporation or any of 
its subsidiaries, or 

(bl intervene in an action to which a 
corporation or any of its 
subsidiaries is a party, for the 
purpose of prosecuting, defending 
or discontinuing the action on 
behalf of the corporation or 
subsidiary. 

(2) No leave may be granted under 
subsection ( 1 1  unless the Court is satisfied 
that 



(a) the complainant has given 
reasonable notice to the directors 
of the corporation or its 
subsidiary of his intention to 
apply to the Court under subsection 
( 1 )  if the directors of the 
corporation or its subsidiary do 
not bring, diligently prosecute, 
defend or discontinue the action, 

(b) the complainant is acting in good 
faith, and 

(c) i t  appears to be in the interests 
of the corporation or its 
subsidiary that the action be 
brought, prosecuted, defended or 
discontinued. 

NOTE: Comnencing derivative action. CBCA s. 232 

1. See the discussion of remedies for wrongs comnitted against 
the corporation, its shareholders and others, at pp. 135-152 
of our Report. 

2. S. 232( 1 )  does away with the difficulties caused by the rule 
in Foss v. Harbottle. I t  does so by allowing a shareholder 
to comnence an action in the corporation's name or to 
intervene in an existing action to which i t  is a party. 

3. CBCA s. 231 defines "action" as "an action under this Act". 
That definition might appear to be desirable as, in its 
absence, a complainant might apply under s. 2321 1) for leave 
to bring an action in the corporation's name which is not 
based upon a breach of the duties imposed by the Act or an 
infringement of the corporate constitution and which is 
motivated simply by a desire to reverse a bona fide business 
decision of the directors not to sue. It appears to us 
however that that is not a serious risk in view of the 
traditional unwillingness of the courts to interfere in 
corporate affairs and in view of the tests established by s. 
232(2). I t  appears to us also that there are likely to be 
cases in which a shareholder should be allowed to apply for 
leave to bring a derivative action which is not specifically 
provided for in the Act, e.g., an action to recover money or 
property from a third party who has purchased i t  from the 
corporation in the knowledge that the corporation's agent 
was selling i t  at an undervalue in breach of his duty. We 
have therefore incorporated in s. 231(a) of the draft Act 
the all-encompassing definition of "action" which was 
contained in the draft CBCA instead of the narrow definition 
which was incorporated in CBCA s. 231 as enacted. 

4. S. 232would allow a securityholder of a corporation to 
apply for leave to bring an action in the name of a 
subsidiary. The extension appears desirable; wrongful acts 
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i n  the subsidiary may well af fect the interests of  
shareholders as seriously as wrongful acts i n  thei r  own 
corporation, and the group i n  control of the parent might 
use the associated control of the subsidiary to  prevent the 
subsidiary from taking action against the wrongdoers. 

5 .  S .  2 3 2 ( 1 )  would also allow some persons other than 
shareholders to  apply for leave to  br ing, or intervene i n ,  
an action. I t  i s  a "complainant" who may do so, and 
"complainant" i s  defined by s. 2 3 1  to  include past and 
present legal and benef ic ial  owners of shares and debt 
obligations not only of the corporation but of  " a f f i l i a t e s " ,  
i . e . ,  parents, subsidaries and companies control led by the 
same parent or other person; present and past directors and 
o f f i cers  of a l l  such corporations; the Director of the 
Securities Comnission; and any other person whom the court 
considers proper. 

6 .  S .  2 3 2 ( 2 )  would impose conditions which must be sat is f ied 
before the court could give leave under s. 2 3 2 ( 1 )  to br ing 
or to  intervene i n  an action. : s. 232(2) (a)  recognises 
that the proper persons to  take action on a corporation's 
behalf are i t s  d i rectors,  and would require that they be 
given a chance to  do so; s. 232(2) (b)  would require the 
complainant to  show good f a i t h ;  and s. 232(2) (c )  would 
require the court to  f ind  that the bringing or maintenance 
of the action appears to  be i n  the best interests of the 
corporation. 

Under OBCA s .  99, which i s  the counterpart of CBCA s. 232, 
the courts have taken a reasonable view of  what must be done 
to  show that i t  i s  prima facie i n  the interests of the 
corporation or i t s  shareholders that the action be 
comnenced. I t  has been held at the t r i a l  level that the 
court i s  not to  t r y  the action on the hearing of  the 
application but should allow i t  to  proceed i f  the applicant 
i s  acting i n  good f a i t h  and has complied wi th the 
requirements of  the section, and i f  i t  appears that the 
action i s  not fr ivolous or vexatious and could reasonably 
succeed, and that i t  i s  i n  the interests of the 
sharehoiders: see Marc-Jay Investments Ltd. and Levy ( 1974)  
5 O . R .  (2nd) 235, 50 D . L . R .  (3rd)  45; and Armstronq v .  
Gardiner (1978) 20 O . R .  (2nd) 648. I n  MacEachern v. 
McDouqall e t .  a l .  (unreported, March 9 ,  19791, the Ontario 
Divisional Court said that " i t  i s  not desirable or feasible 
that the Court i n  th is  type of  application do anything more 
than determine whether the material f i l e d  discloses a 
t r i ab le  i ssue . . . " .  We expect that the courts w i l l  take a 
similar view of  CBCA s.  232(2)1c) and i t s  Alberta 
counterpart. 

233 .  I n  connection wi th an action 
brought or intervened i n  under section 232 or 
2341331q1, the Court may at any time make any 
order i t  thinks f i t  including, without 
l im i t i ng  the general i ty of the foregoing, any 
or a l l  of the fol lowing: 

( a )  an order authorizing the 
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complainant or any other person to 
control the conduct of the action; 

( b )  an order giving direct ions for the 
conduct of the action; 

( c )  an order d i rect ing that any amount 
adjudged payable by a defendant i n  
the action shall be paid, i n  whole 
or i n  par t ,  d i rec t l y  to  former and 
present security holders of  the 
corporation or i t s  subsidiary 
instead of  to  the corporation or 
i t s  subsidiary; 

( d )  an order requir ing the corporation 
or i t s  subsidiary to  pay reasonable 
legal fees incurred by the 
complainant i n  connection with the 
action. 

NOTE: Powers of  the Court. CBCA s. 233 

The explanatory note of  the CBCA drafters to the prototype 
of s. 233 i s  as fol lows: 

483. Section 19.03 i s  designed to  give very 
broad discret ion to  the court to  supervise 
generally the conduct of a derivat ive action 
providing maximum f l e x i b i l i t y  i n  respect of  
inter im financing of the l i t i g a t i o n  and the 
control  over the conduct of the action i n  a 
way that obviates a m u l t i p l i c i t y  of actions. 
Moreover, i n  cer ta in cases, e.g.,  where a 
corporation has redeemed or purchased i t s  own 
shares or has been l iquidated or dissolved, a 
court can order payment d i rec t l y  to  
shareholders and former shareholders of the 
amount recovered, thus resolving a technical 
problem that has resulted i n  obvious 
in jus t ice  i n  some U . S .  cases. I n  addit ion i t  
enables the court to permit the amount 
recovered to  flow d i rec t l y  through to  
shareholders, precluding the wrongdoers from 
sharing i n  the recovery by the corporation. 

We have some doubts about the point last mentioned: i f  the 
corporation has suffered in jury at the hands of  a control 
group who hold 60% of the shares, the minori ty,  holding 40%, 
should not be paid 100% of the damages. However, the court 
would be able to  take the shareholdings in to  consideration 
i n  determining the amount that the minority should receive; 
and there i s  something to  be said, i n  a case i n  which the 
control  group has committed a serious wrong against the 
corporation, for taking steps to  ensure that the 



compensation for the wrong i s  not put under the dominion o f  
the wrongdoers by paying i t  i n t o  the corporat ion.  We have 
resolved our doubts i n  favour o f  recomnending that the court 
be given the power to  order payment t o  the shareholders and 
others re fer red t o  i n  s .  233 (c ) .  

2 3 4 . (  1 )  A complainant may apply t o  the 
Court for  an order under t h i s  sect ion.  

( 2 )  I f ,  upon an appl icat ion under 
subsection ( 1 1 ,  the Court i s  sa t i s f i ed  that 
i n  respect o f  a corporat ion or any o f  i t s  
a f f i l i a t e s  

( a )  any act or omission o f  the 
corporat ion or any o f  i t s  
a f f i l i a t e s  e f f ec t s  a r esu l t ,  

( b )  the business or a f f a i r s  o f  the 
corporation or any of  i t s  
a f f i l i a t e s  are or have been car r ied  
on or conducted i n  a manner, or 

( c )  the powers o f  the d i rec to rs  o f  the 
corporation or any o f  i t s  
a f f i l i a t e s  are or have been 
exercised i n  a manner 

that i s  oppressive or u n f a i r l y  p re j ud i c i a l  t o  
or that u n f a i r l y  disregards the in terests  o f  
any secur i ty  holder, c red i t o r ,  d i rec to r  or 
o f f i c e r ,  the Court may make an order t o  
r e c t i f y  the matters complained o f .  

( 3 )  I n  connection w i th  an appl icat ion 
under t h i s  section, the Court may make any 
in te r im or f i n a l  order i t  th inks f i t  
inc lud ing,  without l i m i t i n g  the genera l i t y  o f  
the foregoing, any or a l l  o f  the fo l lowing:  

( a )  an order res t ra in ing  the conduct 
cornp 1 a i ned of ; 

( b )  an order appointing a receiver or 
receiver-manager; 

( c )  an order t o  regulate a 
corporat ion's a f f a i r s  by amending 
the a r t i c l e s  or by-laws; 

( d l  an order declar ing that any 
amendment made t o  the a r t i c l e s  or 
by-laws pursuant to  clause ( c )  
operates notwithstanding any 
unanimous shareholder agreement 
made before or a f t e r  the date o f  
the order, u n t i l  the Court 
otherwise orders; 
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an order d i rect ing an issue or 
exchange of securi t ies; 

an order appointing directors i n  
place of or i n  additon to  a l l  or 
any of  the directors then i n  
o f f i ce ;  

an order d i rect ing a corporation, 
subject to  section 32(2) ,  or any 
other person, to purchase 
securi t ies of a securi ty holder; 

an order d i rect ing a corporation or 
any other person to  pay to  a 
security holder any part  o f  the 
money paid by him for securi t ies; 

an order d i rect ing a corporation, 
subject to  section 4 0 ,  to  pay a 
dividend to  i t s  shareholders or a 
class of  i t s  shareholders; 

an order varying or set t ing aside a 
transaction or contract to which a 
corporation i s  a party and 
compensating the corporation or any 
other party to  the transaction or 
contract; 

an order requiring a corporation, 
w i th in  a time specif ied by the 
Court, to  produce to  the Court or 
an interested person f inancial  
statements i n  the form required by 
section 149 or an accounting i n  any 
other form the Court may determine; 

an order compensating an aggrieved 
person ; 

an order d i rect ing rec t i f i ca t i on  of 
the registers or other records of a 
corporation under section 236 ;  

an order for the l iqu idat ion and 
dissolut ion of the corporation; 

an order d i rect ing an invest igat ion 
under Part 18 to be made; 

an order requiring the t r i a l  o f  any 
issue; 

an order granting leave to  the 
applicant to  

( i) bring an action i n  the name 
and on behalf o f  the 
corporation or any of i t s  
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subs id iar ies ,  or 

( i i) intervene i n  an act ion t o  
which the corporat ion or any 
of  i t s  subsidiar ies i s  a 
par ty ,  for  the purpose o f  
prosecuting, defending or 
discont inuing an act ion on 
behalf o f  the corporat ion or 
any o f  i t s  subsidiar ies.  

(4) This section does not confer upon 
the court  power t o  revoke a c e r t i f i c a t e  o f  
amalgamation. 

( 5 )  I f  an order made under t h i s  sect ion 
d i r ec t s  an amendment o f  the a r t i c l e s  or 
by-laws o f  a corporat ion,  no other amendment 
t o  the a r t i c l e s  or by-laws sha l l  be made 
without the consent o f  the Court, u n t i l  the 
Court otherwise orders. 

(6) I f  an order made under t h i s  sect ion 
d i r ec t s  an amendment o f  the a r t i c l e s  o f  a 
corporat ion,  the d i rec to rs  sha l l  send 
a r t i c l e s  o f  reorganization i n  prescribed form 
t o  the Registrar together w i th  the documents 
required by sections 19 and 108, i f  
appl icable.  

(7) A shareholder i s  not e n t i t l e d  t o  
dissent under sect ion 184 i f  an amendment t o  
the a r t i c l e s  i s  e f fec ted under t h i s  sect ion.  

(8) An applicant under t h i s  sect ion may 
apply i n  the a l te rna t i ve  under sect ion 
207(l) ( a )  for  an order for  the l i qu i da t i on  
and d isso lu t ion  o f  the corporation. 

NOTE: Rel ie f  by the Court on the ground of oppression or 
unfairness. CBCA s .  234 var ied.  

1. For comnent on the term "complainant", see Comnent No. 5 on 
s .  232. The extensions o f  the remedy t o  past shareholders, 
t o  the shareholders o f  a f f i l i a t e s ,  t o  the present and past 
d i rec to rs  and o f f i c e r s  o f  the corporat ion and i t s  
a f f i l i a t e s ,  t o  the Director o f  the Secur i t ies Comnission, 
and t o  such other persons as the court considers proper, are 
novel and i n  theory far-reaching. Applications are, 
however, subject t o  the cont ro l  o f  the cour t ,  which i s  not 
required t o  grant the r e l i e f ,  and the extensions appear on 
the whole t o  be desirable i n  the in te res t  o f  ensuring that 
r e l i e f  i s  not denied i n  proper cases for  technical reasons. 

2. The complainant would b r i ng  the appl icat ion under s.  234(1) 
i n  h i s  own r i g h t ,  un l i ke  the appl icat ion under s .  232 i n  



which the complainant would seek leave to  enforce a r igh t  of 
the corporation. 

3. Insofar as shareholders and their own corporation are 
concerned, s .  234(2) would state i n  general terms the 
grounds which the courts have recognised as giving r i se  to a 
shareholder's r i gh t  t o  br ing action. The grounds are more 
c lear ly  organized, and would go beyond the t radi t ional  
language of "oppression" to  that of  "unfairness". The 
drafters of the CBCA thought (p .  1631, and we agree, that 

"on sumning up that standards set out i n  s. 
[234(2)1 i t  i s  d i f f i c u l t  to  improve on the 
frequently quoted interpretat ion of  s.  210 
[o f  the U.K. Companies Act, 19481 made by 
Lord Cooper i n  Elder v .  Elder and Watson Ltd. 
[I9521 S . C .  49 at p .  55. " . . . t h e  essence of 
the matter seems to  be that the conduct 
complained of should at the lowest involve a 
v i s ib le  departure from the standards of f a i r  
dealing, and a v io la t ion  of  the conditions of 
f a i r  play on which every shareholder who 
entrusts h is  money to  a company i s  en t i t l ed  
t o  r e l y . "  

The same grounds would apply to the other categories of 
complainants. 

4. S. 234(2) would not require that the complainant himself be 
the object of oppression; indeed, the Director of the 
Securities Comnission could not be, and we doubt that 
o f f i cers ,  as such, have personal " in terests"  which are 
en t i t led  to protection under s.  234. However, we think that 
the courts can be trusted to  ensure that busybodies are not 
allowed to abuse the machinery established by the section, 
and we think the structure.of s. 234(2) i s  necessary to  
ensure that a proper application i s  not s t i f l e d  for lack of  
someone wi th standing to  br ing i t .  

5. I t s h o u l d b e n o t e d t h a t , a l t h o u g h o n l y a c r e d i t o r w h o i s a  
security holder could apply under s. 234, the application 
could be founded upon the oppression of a creditor whether 
or not he i s  the kind of  creditor who i s  a security holder. 
The inclusion of the word "credi tor"  should ensure that a 
shareholder would not be denied r e l i e f  on the grounds that 
i t  i s  i n  h is  character as a creditor and not i n  h is  
character as shareholder that he i s  oppressed. 

6 .  We are somewhat dubious about a provision that empowers the 
court to  make "any order i t  thinks f i t " .  We include these 
words for the sake of  uniformity and expect that the court 
w i l l  give them an interpretat ion which w i l l  be appropriate 
to  the purpose of  the section. 

7 .  Even apart from those general words at the beginning, the 
individual powers set out i n  s. 234(3) appear broad enough 
t o  enable the court to  do just ice i n  any case, including as 
they do, the power to  issue injunctions, the power to change 
the corporation's const i tut ion and to  replace i t s  directors, 



the power t o  r e c t i f y  reg is te rs ,  the power t o  l i qu ida te  and 
dissolve the corporat ion and the power t o  set aside 
contracts and d i r ec t  the payment o f  money. 

8 .  We see no reason t o  question the in junc t i ve  power under s. 
2 3 4 ( 3 ) ( a ) ,  or the power t o  appoint a receiver or 
receiver-manager under s .  2 3 4 ( 3 ) ( b ) .  The powers t o  d i r ec t  
an invest igat ion under s .  234 (3 ) (0 )  and t o  put the company 
i n t o  l i qu i da t i on  under s .  23413) ( n l ,  though d ras t i c ,  flow 
from the basis o f  the c la im i n  oppression. Subject t o  
comnent 9 ,  the power t o  change the company's cons t i tu t ion  
under s .  2 3 4 ( 3 ) ( c )  i s  appropriate t o  a case i n  which the 
wrongdoers have established or changed i t  so as t o  
f a c i l i t a t e  oppression. The powers r e l a t i ng  t o  the issue and 
buy-back o f  secur i t i es  under s .  2 3 4 ( 3 ) ( e ) ,  ( g )  and ( h )  are 
useful inc identa ls .  The powers t o  requi re  f i nanc ia l  
statements under s .  234(3) ( k ) ,  t o  change d i rec to rs  under s.  
2 3 4 ( 3 ) ( f ) ,  and t o  r e c t i f y  reg is ters  and records under s.  
234(3)(m) are necessary. 

9 .  We do not th ink  that the proposed ABCA should fo l low CBCA s .  
2 3 4 ( 3 ) ( c )  by empowering the court  t o  create or amend a 
unanimous shareholder agreement. Conceptually we f i n d  i t  
d i f f i c u l t  t o  say that what appears i n  a court  order i s  an 
agreement among ind iv idua ls ,  and we are re luctant  t o  make 
the necessary change i n  the d e f i n i t i o n  o f  unanimous 
shareholder agreement which we th ink would be necessary t o  
g ive e f f ec t  t o  a legal f i c t i o n  o f  t h i s  k ind.  Perhaps our 
views are stronger because o f  the increased scope which we 
can foresee for  the unanimous shareholder agreement. We 
th ink that a prov is ion al lowing the court t o  amend the 
a r t i c l e s  o f  incorporat ion so as t o  overr ide a unanimous 
shareholder agreement i s  s u f f i c i e n t  t o  achieve the objects 
o f  s .  234, and s. 234 (3 ) (d )  has been added i n  order t o  
achieve that r e s u l t .  

10.  While the power t o  d i r ec t  the payment o f  a dividend might be 
read i n t o  the general words which open s .  234(3) ,  we think 
i t  desirable t o  remove doubt by adding a spec i f i c  power, 
which appears i n  s.  2 3 4 ( 3 1 ( i ) ,  o f  the d r a f t  Act. The denial 
o f  dividends may be one o f  the p r i nc i pa l  means o f  
oppression, and we do not th ink  that  the courts would use 
the power t o  order that one be pa id  except i n  a case i n  
which the denial  i s  used for that  purpose. 

1 1 .  CECA s .  234(6) provides that payments are not t o  be made 
under CBCA s.  2 3 4 ( 3 ) ( f )  or ( g )  unless a l i q u i d i t y  test  and a 
solvency test  are met. I n  the case o f  CBCA 234(3 ) (g )  (an 
order repaying a l l  or pa r t  o f  the money pa id  by a secur i ty  
holder for  a secur i ty !  i t  seems t o  us that  the complainant's 
c la im must be one based on misrepresentation or something o f  
that k ind,  and that there i s  no reason t o  postpone i t  t o  the 

.claims o f  c red i to rs ;  the d r a f t  Act therefore does not 
require that  e i ther  tes t  be sa t i s f i ed .  I n  the case o f  CECA 
s .  2 3 4 ( 3 ) ( f )  (an order for  repurchase o f  secu r i t i e s )  i t  
appears t o  us that  the most l i k e l y  case i s  that  o f  a 
re-purchase o f  shares and that the appropriate tests are 
therefore those i n  s.  3 2 ( 2 ) ;  and s.  234 (3 ) (g )  o f  the d r a f t  
Act so provides. I n  the case o f  s.  2 3 4 ( 3 ) ( i )  (which we have 
added), the appropriate tes ts  appear t o  us t o  be those i n  s.  
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4 0 ;  and s.  2 3 4 ( 3 ) ( i )  so provides 

We are concerned about s.  234(3) (j), the power t o  set aside 
contracts.  I f  i t  should be in terpreted t o  a f fec t  the r i gh t s  
o f  outs iders deal ing w i th  the corporat ion i n  good f a i t h  we 
would th ink  that  i t  goes too f a r ;  but i t  should be 
in terpreted as merely being intended t o  prevent a wrongdoer 
from keeping the proceeds o f  h i s  wrongdoing under guise of  
cont ract ,  we are i n  favour o f  i t .  We accept i t  as we expect 
that the courts w i l l  apply i t  only i n  the l a t t e r  k ind  o f  
case. 

1 3 .  We are a lso concerned about s. 234(3) (11, "an order 
compensating an aggrieved person". We are not e n t i r e l y  sure 
whether i t  w i l l  be held t o  create a new cause o f  ac t ion for  
damages against another person for  oppression. I t  appears 
t o  do so, but i t  might be in terpreted merely as a procedural 
means o f  enforcing one which would a r i se  under the present 
law. We accept i t ,  however, as we expect that the courts 

w i l l  exercise the power on ly  when i t  i s  appropriate t o  do 
so. 

14. S .  234(31(q) would al low the cour t ,  i n  an appl icat ion under 
s.  234, t o  g ive the r e l i e f  which i t  could g ive i n  an 
appl icat ion under s. 232, i . e . ,  leave t o  b r i ng  or maintain 
an act ion on behalf o f  the corporat ion.  I t s  purpose i s  t o  
avoid a s i t u a t i o n  i n  which an appl icat ion must be dismissed 
merely because the applicant made the wrong choice o f  
procedure. 

1 5 .  I n  Ruskin v .  Canada All-News Radio L td .  (1979) 7 B . L . R .  142 
(Ont. H . C . )  M r .  Just ice Eberle o f  the Ontario Hiah Court 
purported t o  revoke a c e r t i f i c a t e  o f  amalgamat iond( though he 
withdrew the order when the par t ies  gave su i tab le  
undertakings).  I t  appears t o  us that  the court should not 
have the power t o  do so. While the circumstances i n  that  
case were extreme i n  that  the amalgamation was ef fec ted on 
the very day on which the appl icat ion was made t o  prevent 
i t ,  and i n  that the revocation order was made w i t h i n  hours 
o f  the amalgamation, we think that  the dangers inherent i n  
such an order outweigh the advantage o f  having i t  ava i lab le  
for  an extreme case, and s.  234(41 o f  the d r a f t  Act would 
accordingly make i t  c lear that s.  234(3) would not confer 
the power. Cur lawyer consultants agreed w i th  that  addi to in  
t o  s .  234. 

16.  The purpose o f  s .  234!6) would be t o  requi re  the d i rec to rs  
t o  give e f f e c t  t o  an order under s.  234(3) ( c )  amending the 
a r t i c l e s  o f  incorporat ion or the by-laws. I t  would do so by 
requi r ing the d i rec to rs  t o  f i l e  a r t i c l e s  o f  reorganization. 
I t  would fo l low CBCA s. 234(4 ) (a )  i n  i t s  e f f ec t  though it '  i s  
draf ted d i f f e r e n t l y .  

1 7 .  The purpose o f  s .  234(5) would be t o  ensure that a 
corporation could not make nugatory an amendment under s. 
234131(c) by a fur ther  amendment t o  i t s  a r t i c l e s  or by-laws. 
The subsection purports t o  entrench a l l  o f  the a r t i c l e s  
against fu tu re  amendment without the consent o f  the cour t ,  
but we expect that  the court would "otherwise order" so that 
only those a r t i c l e s  af fected by the order would be 
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entrenched against amendment. 

18. Obviously an order designed t o  remedy oppression and made 
a f te r  consideration o f  a l l  the circumstances should preclude 
the r i g h t  t o  dissent and be bought ou t .  S .  234(7) would so 
provide. 

19. The re la t ionsh ip  between the remedy o f  l i qu i da t i on  and the 
oppression remedy i s  somewhat complex. F i r s t l y ,  CECA s.  
207( 1 )  allows a shareholder t o  apply t o  the court  for  an 
order for  the l i qu i da t i on  and d isso lu t ion  o f  a corporation; 
he may do so on the same grounds o f  oppression or unfairness 
on which a complainant may apply for  r e l i e f  under CECA s .  
234, and on other grounds which are not relevent here. 
Secondly, under CECA s.  2 3 4 ( 3 ) ( 1 ) ,  a complainant ( a  term 
which, as we have noted, includes a past or present 
d i r ec to r ,  shareholder or holder o f  a debt secur i ty  o f  the 
corporation, any other proper person, and the Director o f  
the Secur i t ies Comnission) may apply for  an order for  the 
l i qu i da t i on  and d isso lu t ion  o f  the corporat ion.  Th i rd ly ,  
CBCA s.  234(7) allows an applicant under the sect ion ( i . e . ,  
a "complainant") t o  apply i n  the a l t e rna t i ve  for  an order 
under C B C A  s. 207 ( i . e . ,  an order for  l i qu i da t i on  and 
d i sso lu t i on ) .  There appears t o  us t o  be some dupl icat ion i n  
a l l  t h i s .  Our i nc l i na t i on  would be t o  de le te  CECA s.  234(71 
and t o  ampl i fy CECA s.  234(31(1) t o  read "an order for  
l i qu ida t ion  and d isso lu t ion  under s.  207", so as t o  make i t  
c lear that the procedures and powers under Part 17 would be 
ava i lab le ;  we th ink tha t ,  when read w i t h  s.  207(2) which 
empowers the court  i n  an appl icat ion under s .  207 t o  make an 
order under s .  234, the r esu l t i ng  provis ions would ensure 
that an applicant under e i the r  s.  207 or 23.4 would have the 
maximum f l e x i b i l i t y  and would not f a l l  between the s too l  o f  
s.  207 and the s too l  o f  s .  234. However, i n  view o f  the 
importance which we at tach t o  un i formi ty  i n  the developing 
remedies for  oppression, the d ra f t  Act fo l lows the CECA,  
except fo r  changing s .  234(8) t o  a1 low fo r  an a l te rna t i ve  
appl icat ion on ly  under s.  207( l !  ( a )  i n  order t o  make i t  
clearer that  a s .  234 applicant could not apply under s .  207 
for  l i qu i da t i on  under the " j us t  and equi table" grounds o f  
j u r i sd i c t i on .  The reason why t h i s  r e s t r i c t i o n  i s  important 
i s  that  the "complainant" under s.  234 includes the other 
categories we have mentioned, whi le  an appl icat ion under s .  
207 includes on ly  a shareholder. 

235. (1)  An appl icat ion made or an 
act ion brought or intervened i n  under t h i s  
Part sha l l  not be stayed or dismissed by 
reason on ly  that i t  i s  shown that an al leged 
breach o f  a r i g h t  or duty owed t o  the 
corporat ion or i t s  subsidiary has been or may 
be approved by the shareholders o f  the 
corporat ion or the subsidiary, but evidence 
o f  approval by the shareholders may be taken 
i n t o  account by the Court i n  making an order 
under sect ion 207, 233 or 234. 

( 2 )  An appl icat ion made or an act ion 
brought or intervened i n  under t h i s  Part 



shall not be stayed, discontinued, settled or 
dismissed for want of prosecution without the 
approval of the Court given upon such terms 
as the Court thinks fit and, if the Court 
determines that the interests of any 
complainant may be substantially affected by 
the stay, discontinuance, settlement or 
dismissal, the Court may order any party to 
the application or action to give notice to 
the complainant. 

( 3 )  A conplainant is not required to 
give security for costs in any application 
made or action brought or intervened in under 
this Part. 

( 4 )  In an application made or an action 
brought or intervened in under this Part, the 
Court may at any time order the corporation 
or its subsidiary to pay to the complainant 
interim costs, including legal fees and 
disbursements, but the complainant may be 
held accountable for the interim costs upon 
final disposition of the application or 
action. 

NOTE: Court approval of stay, dismissal, discontinuance or 
settlement. CBCA s. 2 3 5 .  

1 .  Under the rule in Foss v. Harbottle, approval of an act by 
the shareholders, or even the possibility that the 
shareholders might approve i t ,  is, with exceptions, a bar to 
an action by a shareholder alleging misconduct. S. 2 3 5 ( 1 )  
would abolish that part of the rule. 

2 .  In place of the abolished rule, s. 2 3 5 ( 1 )  would establish a 
different one, namely, that the court may take evidence of 
the shareholders' approval into account in deciding whether 
to grant leave under s. 232  or relief against oppression 
under s. 2 3 4  or s. 2 0 7 .  

3 .  Shareholders' approval would be relevant in an application 
for leave to bring, prosecute or defend an action on behalf 
of the corporation. S. 2 3 2 i 2 )  would require the court to 
consider whether the bringing, prosecution or defence . 
appears to be in the interests of the corporation, and in an 
application for relief under s. 2 3 4 ,  s. 2 3 4 ( 2 )  would require 
the court to decide whether there has been oppression or 
unfairness. The drafters of the CBCA said (Proposals, p. 
1 6 4 )  : 

" I f ,  for example, the alleged misconduct was 
ratified by majority shareholders who were 
also the directors whose conduct is attacked, 
evidence of shareholder ratification would 
carry little or no weight. If, however, the 



alleged misconduct was r a t i f i e d  by a ma jo r i t y  
of  d is in terested shareholders a f t e r  f u l l  
d isclosure o f  the fac ts  that evidence would 
car ry  much more weight ind ica t ing  that the 
ma jo r i t y  o f  d is in terested shareholders 
condoned the act or  dismissed i t  as a mere 
e r ro r  of  business judgment." 

We agree w i t h  these examples, though the greater weight i s  
l i k e l y  t o  be given t o  r a t i f i c a t i o n  on ly  i f  the complainant 
i s  a shareholder whose in terests  are af fected i n  the same 
way as the in te res ts  o f  the approving shareholders. 

4. The d ra f t e r s  o f  the CBCA go on t o  say (Proposals, p.  165) 
that " i m p l i c i t  i n  t h i s  po l i c y  i s  the premise that dominant 
shareholders, who are i n  a pos i t i on  t o  cont ro l  management, 
owe a f i duc ia ry  duty t o  m inor i t y  shareholders comparable to  
the duty that  d i rec to rs  and o f f i c e r s  owe t o  the 
corporat ion".  We do not th ink  that  the provis ions under 
consideration go q u i t e  as far  as creat ing such a f i duc ia ry  
duty. What we th ink those provis ions do i s  t o  l i m i t  the 
power o f  the dominant shareholders so that i f  they have 
comnitted a wrong t o  the corporat ion they cannot use the i r  
vot ing power t o  deny a remedy t o  a m inor i t y  shareholder or 
to  another complainant, and so that they cannot use the i r  
vot ing powers t o  impose a measure which i s  oppressive to ,  or  
which u n f a i r l y  disregards the r i gh t s  o f  a m inor i t y  
shareholder or other complainant. 

5. The d ra f t e r s  o f  the CBCA said (Proposals, p .  165) : 

488. Subsection ( 2 )  of  sect ion 19.05 
complements the courts' power t o  supervise 
the comnencement and conduct o f  a der i va t i ve  
act ion,  prov id ing for  court  supervision o f  
any settlement o r  other d ispos i t i on  o f  the 
act ion before t r i a l .  I t s  object  i s  t o  
preclude " s t r i k e  su i t s "  t o  ex to r t  a f i nanc ia l  
settlement from the management o f  a 
corporat ion.  One example i s  where d i rec to rs ,  
who have been demonstrably negligent i n  the 
administrat ion of  the corporat ion's a f f a i r s ,  
s e t t l e  an act ion t o  avoid undesirable 
p u b l i c i t y .  A grosser case ar ises where the 
d i rec to rs ,  sued i n  a der i va t i ve  act ion 
a l leg ing  that they have d iver ted corporate 
p r o f i t s  t o  themselves, s e t t l e  the act ion 
using corporate funds (or  s e t t l e  the act ion 
personal ly and then seek indemnity from the 
corporat ion) ,  a p rac t i ce  that  has been 
characterized and condemned as "double 
loo t ing"  i n  one reported case: New York Dock 
Co. v .  McCollum 16 N . Y . S .  2d 8 4 4 1 m .  The - 
New York Business Corporation Law ( s .  6261, 
modelled a f t e r  Rule 23.1 o f  the U . S .  Federal 
Rules o f  C i v i l  Procedure, l i k e  subsection 
(21, now p roh ib i t s  the settlement of  a 
der i va t i ve  act ion without previous court  
appr ova 1 . 



We think that what t h i s  comes down t o  i s  that s .  235(2) i s  
necessary i n  order to  ensure that the complainant's r i gh t  
under s .  232 t o  br ing,  prosecute or defend an act ion i s  not 
taken away by a settlement e f fec ted by the corporat ion,  and 
that the r i g h t s  o f  others af fected are not taken away by a 
settlement or dismissal agreed t o  by the complainant. 

6. A requirement o f  secur i ty  for  costs would place a major 
obstacle i n  the way o f  a conplainant. I n  the case o f  
de r i va t i ve  act ion,  where the question i s  more l i k e l y  t o  
a r i se ,  the court  would screen out actions which should not 
be brought. S .  235(3) would therefore provide that the 
complainant need not put up secur i ty .  

7 .  S .  235(4) would go fur ther  than s .  235(3) and would enable 
the court to  requi re  the corporation i t s e l f  t o  put up the 
money t o  f i g h t  e i the r  a der i va t i ve  act ion or personal 
act ion;  that may be necessary i n  a par t i cu la r  case i f  an 
act ion which should be brought i s  t o  be maintained, and i t  
would be subject t o  the cour t ' s  d i sc re t ion .  The complainant 
would s t i l l  have t o  reckon w i th  the p o s s i b i l i t y  o f  having t o  
pay back the advances when the act ion i s  disposed o f .  

236. (1)  I f  the name o f  a person i s  
al leged to  be or t o  have been wrongly entered 
or retained i n ,  or wrongly deleted or omitted 
from, the reg is te rs  or other records o f  a 
corporat ion,  the corporation, a secur i ty  
holder o f  the corporation or any aggrieved 
person may apply t o  the Court for  an order 
that the reg is te rs  or records be r e c t i f i e d .  

( 2 )  I f  the corporation i s  a 
d i s t r i b u t i n g  corporation, an applicant under 
t h i s  sect ion sha l l  g ive the Director no t i ce  
o f  the appl icat ion and the Director i s  
e n t i t l e d  t o  appear and be heard i n  person or 
by counsel. 

( 3 )  I n  connection w i th  an appl icat ion 
under t h i s  sect ion,  the Court may make any 
order i t  thinks f i t  including, without 
l i m i t i n g  the genera l i ty  o f  the foregoing, any 
or a l l  o f  the fo l lowing: 

( a )  an order requi r ing the reg is te rs  or 
other records o f  the corporat ion t o  
be r e c t i f i e d ;  

( b )  an order res t ra in ing  the 
corporation from c a l l i n g  or holding 
a rneeting o f  shareholders or paying 
a dividend before the 
r e c t i f i c a t i o n ;  

(cl an order determining the r i g h t  o f  a 
par ty  to  the proceedings t o  have 
h i s  name entered or retained i n ,  or 
deleted or omitted from, the 
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registers or records of the 
corporation, whether the issue 
arises between two or more security 
holders or alleged security 
holders, or between the corporation 
and any security holders or alleged 
security holders; 

( d )  an order compensating a party who 
has incurred a loss. 

NOTE: Court order to  r e c t i f y  records. CBCA s. 236 varied 
so as to  confine the operation of subsection ( 2 )  to  
d is t r ibu t ing  corporations. 

Comnen t 

1 .  Under s. 4 7 ( 1 )  a corporation would be en t i t l ed  to  treat the 
registered owner of a security as the person en t i t l ed  to a l l  
the r igh ts  of ownership. I n  case of a wrongful regis t rat ion 
i t  i s  necessary for the r i g h t f u l  owner to  have the 
regis t rat ion r e c t i f i e d ,  and s. 236 provides a sumnary 
machinery for rec t i f i ca t i on .  The section also covers other 
registers and records. 

2 .  I n  the case of  a d is t r ibu t ing  corporation the notice to  the 
Director of  the Securities Comnission which i s  required by 
s. 23612)  would give him an opportunity to  decide whether 
there i s  a general interest of investors involved, and, i f  
there i s ,  t o  intervene to  protect i t .  CBCA.s. 236(2) i s  
applicable to  a l l  CBCA corporations. I t  appears to  us that 
i n  the case of  smaller corporations, however, the question 
i s  l i k e l y  to  be one of par t icu lar  pr ivate r igh ts ,  and we do 
not see any reason for the Director 's intervention. We 
therefore propose that CBCA s. 236(2) be varied by 
res t r i c t i ng  i t  to  d is t r ibu t ing  corporations. 

3 .  S .  236(3)(b)  would allow the court t o  prevent irrevocable 
action being taken on the strength o f  a register u n t i l  i t  i s  
decided that the register i s  correct or u n t i l  i t  i s  made 
correct.  

4 .  I n  the absenceof s. 23613)(c) and I d ) ,  the court would have 
power to  order rec t i f i ca t i on  of  a regis ter .  but i t  would not 
have power i n  the same proceedings to  determine the r ights 
of the par t ies.  We think that for convenience both powers 
should be exercisable i n  the same proceedings. 

237 .  The Director or the Registrar may 
apply to  the Court for direct ions i n  respect 
of any matter concerning h i s  duties under 
th i s  Act, and on the application the Court 
may give any direct ions and make any further 
order as i t  thinks f i t .  

NOTE: Court order for direct ions. CBCA s.  237, varied by 



inc luding a reference t o  the Registrar.  

Comment 

1 .  S .  237 would provide a summary machinery through which the 
Director and Registrar could obta in  the d i r ec t i on  o f  the 
court when i n  doubt as t o  what the i r  legal dut ies  are. 

2 .  The proposed Act would d iv ide  between the Director and the 
Registrar the functions which under the CBCA are performed 
by the Director alone. 5 .  237 i s  therefore var ied so as t o  
re fe r  t o  both o f f i c i a l s .  

238. (1)  I f  the Registrar refuses t o  
f i l e  any a r t i c l e s  or other document required 
by t h i s  Act t o  be f i l e d  by him before the 
a r t i c l e s  or other document become e f f ec t i ve ,  
he sha l l ,  w i t h i n  20 days a f t e r  i t s  rece ip t  by 
him or 20 days a f te r  he receives any approval 
that may be required under any other Act, 
whichever i s  the l a t e r ,  g ive w r i t t en  not ice 
o f  h i s  re fusa l  t o  the person who sent the 
a r t i c l e s  or document, g i v ing  reasons for  h i s  
re fusa l .  

( 2 1  I f  the Registrar does not f i l e  or 
g ive w r i t t e n  not ice of  h i s  refusal  t o  f i l e  
any a r t i c l e s  or document w i t h i n  the time 
l im i t ed  i n  subsection ( 1 1 ,  he i s  deemed for  
the purposes o f  section 239 t o  have refused 
t o  f i l e  the a r t i c l e s  or document. 

NOTE:  Refusal by Registrar t o  f i l e .  CBCA s .  238, varied 
t o  re fe r  t o  the Registrar.  

Comment 

1 .  5 .  238(1! would impose a duty upon the Registrar t o  g ive 
not ice of  refusal  o f  a  document w i t h i n  20 days o f  rece ip t  
(or  w i t h i n  20 days o f  any approval required by another Ac t ) .  

2, k f a i l u r e  bv the Reaistrar t o  r es~ond  could be treated as a  
refusal  t o  reg is ter -so that the applicant could appeal under 
s .  239. 

239. (1)  A person who fee ls  aggrieved by 
a  decis ion o f  the Registrar 

( a )  t o  refuse t o  f i l e  i n  the form 
submitted t o  him any a r t i c l e s  or 
other document required by t h i s  Act 
t o  be f i l e d  by him, 

( b )  t o  approve a name, to  change, 
revoke or disapprove a name, or  t o  
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refuse t o  reserve, accept, change 
or revoke a name under sect ion 12 
or 269, 

( c )  t o  refuse under sect ion 181(11) t o  
permit a continued reference t o  
shares having a nominal or par 
value, 

( d l  t o  refuse t o  issue a c e r t i f i c a t e  of  
discontinuance under sect ion 182, 

( e l  t o  refuse t o  rev ive a corporat ion 
under sect ion 201, 

( f )  t o  dissolve a corporat ion under 
sect ion 205, or 

( g )  t o  refuse an exemption under 
sect ion 264121, 

( h )  t o  cancel the r eg i s t r a t i on  o f  an 
ext ra-prov inc ia l  corporat ion under 
section 272, 

may apply t o  the Court for  an order requ i r ing  
the Registrar t o  change h i s  decis ion,  and 
upon the appl icat ion the Court may so order 
and make any fur ther  order i t  th inks f i t .  

( 2 )  A person who feels aggrieved by a 
decis ion o f  the Director t o  refuse t o  
an exemption under sect ion 3 1 3 1 .  145(17rant 
150(2) or 165(3) may apply t o  the Court for  
an order requi r ing the Director t o  change h i s  
decis ion,  and upon the appl icat ion the Court 
may so order and make any further order i t  
th inks f i t .  

N C T E :  Appeal from decis ion o f  Registrar or D i rec to r .  CBCA 
s .  239 var ied t o  r e f l e c t  the separate functions o f  the 
Registrar and the Di rector .  

S .  239 i s  intended t o  provide an appeal from a l l  exercises 
o f  administrat ive d iscret ionary  au thor i t y  of any importance 
granted by the proposed A B C A .  

240. I f  a corporation or any 
shareholder, d i r ec to r ,  o f f i c e r ,  employee, 
agent, aud i tor ,  t rustee, rece iver ,  
receiver-manager or l iqu idator  o f  a 
corporat ion does not comply w i t h  any 
prov is ion o f  t h i s  Act, the regulat ions,  the 
a r t i c l e s  or by-laws or a unanimous 
shareholder agreement, a complainant or a 
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c red i to r  o f  the corporation may, i n  addi t ion 
t o  any other r i g h t  he has, apply t o  the Court 
fo r  an order d i r ec t i ng  that person t o  comply 
w i t h ,  or res t ra in ing  that person from act ing 
i n  breach o f ,  any o f  those provis ions,  and 
upon the appl icat ion the Court may so order 
and make any further order i t  thinks f i t .  

NOTE:  Compliance or res t ra in ing  order. CBCA s. 240, 
var ied t o  include shareholders. 

Comnen t 

1 .  5. 240 i s  important and desirable.  I t  would conf i rm that 
the court  has power to  en jo in  a contravention o f  the Act, 
the regula t ions,  or a company's cons t i tu t iona l  documents 
(though the court  probably has that power anyway). I t  would 
go on t o  g ive  the court power t o  order compliance, a power 
the existence o f  which would i n  many cases be doubt fu l .  

. We have var ied CBCA s .  240 by adding "shareholder" t.0 the 
l i s t  o f  those against whom an order might be made. I t  might 
wel l  be important, we th ink,  t o  ensure that a shareholder 
votes i n  accordance w i th  the cons t i tu t ion  o f  the 
corporat ion,  and acts i n  accordance w i th  the provis ions o f  a 
unanimous shareholder agreement. 

241. Where t h i s  Act states that a 
person may apply t o  the Court, the 
appl icat ion may be made i n  a sumnary manner 
i n  accordance w i th  the ru les o f  the Court by 
o r i g i na t i ng  not ice,  p e t i t i o n  or otherwise as 
the ru les provide, and subject t o  any order 
respecting not ice to  . interested par t ies ,  or 
any other order the Court th inks f i t .  

NOTE:  Sumnary appl icat ion t o  Court. CBCA s .  241 var ied.  

Comnen t 

S .  241 states what i s  obvious under the Alberta Rules o f  
Court, but i s  included i n  the proposed Act for  convenience 
and for  the sake o f  un i formi ty .  

242.( 1 )  An appeal l i e s  t o  the Court o f  
Appeal from any order made by the Court o f  
Queen' s Bench under t h i  s Act. 

( 2 )  An appeal l i e s  from an order o f  the 
Provincial  Court o f  Alberta under sect ion 
245( 1 )  t o  the Court o f  Queen's Bench. 



NOTE: Appeals from Court orders. C B C A  s. 242, with the 
addit ion of subsection ( 2 ) .  

2 4 3 . ( 1 )  A person who makes or assists 
i n  making a report ,  return, not ice or other 
document required by th is  Act or the 
regulations to be sent to  the Registrar, the 
Director or any other person that 

( a )  contains an untrue statement o f  a 
material fac t ,  or 

( b )  omits to  state a material fact 
required i n  i t  or necessary to make 
a statement contained i n  i t  not 
misleading i n  the l igh t  of the 
circumstances i n  which i t  was made, 

i s  g u i l t y  of an offence and l i ab le  on sumnary 
conviction to a f ine  of not more than $5000 
or to  imprisonment for a term of not more 
than 6 months or to  both. 

( 2 )  I f  a body corporate contravenes 
subsection (11, then, whether or not the body 
corporate has been prosecuted or convicted i n  
respect o f  the contravention, any director or 
o f f i cer  o f  the body corporate who knowingly 
authorizes, permits or acquiesces i n  the 
contravention of subsection ( 1 )  i s  g u i l t y  of 
an offence and l iab le  on sumnary conviction 
to a f ine  of not more than $5000 or to  
imprisonment for a term of not more than 6 
months or to  both. 

( 3 )  No person i s  g u i l t y  of an offence 
under subsection ( 1 )  or ( 2 )  i f  the untrue 
statement or omission was unknown to him and 
i n  the exercise of reasonable dil igence could 
not have been known to  him. 

NOTE: Offences re la t ing  to reports, returns etc.  CBCA s. 
243. 

Comnen t : 

S .  243 would impose heavier sanctions for knowingly making a 
false or misleading report than s. 244 would impose for 
ordinary breaches of the proposed A B C A .  

244 .  Every person who, without 
reasonable cause, contravenes a provision of 
th is  Act or the regulations for which no 
punishment i s  provided i s  g u i l t y  o f  an 
offence punishable on sumnary conviction. 
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NOTE: General offence. CBCA s. 244 

Comnen t : 

S .  244 would provide a general sanction for breaches of the 
proposed A B C A .  A number of  sections throughout the draf t  
Act would impose heavier sanctions. 

245.(1) I f  a person i s  found g u i l t y  of  
an offence under th is  Act or the regulations, 
the Court i n  which proceedings i n  respect of  
the offence are taken may, i n  addit ion to  any 
punishment i t  may impose, order that person 
to  comply wi th the provisions of  th is  Act or 
the regulations for the contravention of 
which he has been found g u i l t y .  

( 2 )  A prosecution for an offence under 
th is  Act may be ins t i tu ted  at any time wi th in 
2 years from the time when the subject-matter 
of  the complaint arose. 

( 3 )  No c i v i l  remedy for an act or 
omission i s  suspended or affected by reason 
that the Act or omission i s  an offence under 
th is  Act. 

NOTE:  Order to  comply. CBCA s. 245 varied i n  subsection 
( 1 ) .  

Comnen t : 

1 .  S .  24511 )  would give the court ( including the Provincial 
Court where an offence i s  prosecuted there) power to  order 
an offender to  comply wi th the proposed Act or regulations 
This would be a useful way of ensuring compliance. 

2 .  S .  2 4 5 ( 3 )  would avoid a f inding by the court that the 
imposition o f  a sanction by the Act precludes a c i v i l  action 
against the offender. 



Sec. 246 

P A R T  20 

G E N E R A L  

246. (1)  A not ice or document required 
by t h i s  Act, the regulat ions,  the a r t i c l e s  or 
the by-laws t o  be sent to  a shareholder or 
d i rec to r  o f  a corporat ion may be sent by mail 
addressed to ,  or may be del ivered personal ly 
to ,  

( a )  the shareholder a t  h i s  la tes t  
address as shown i n  the records o f  
the corporat ion or i t s  t ransfer 
agent , and 

( b )  the d i rec to r  a t  h i s  la tes t  address 
as shown i n  the records o f  the 
corporat ion or i n  the las t  no t i ce  
f i l e d  under sect ion 101 or 108. 

( 2 )  For the purpose o f  the service o f  a 
no t i ce  or document, a d i rec to r  named i n  a 
no t i ce  sent by a corporat ion to  the Registrar 
under sect ion 101 or 108 and f i l e d  by the 
Registrar i s  presumed t o  be a d i rec to r  o f  the 
corporat ion re fer red t o  i n  the not ice.  

( 3 )  A no t i ce  or document sent by mai l  
i n  accordance w i t h  subsection ( 1 )  t o  a 
shareholder or d i rec to r  o f  a corporat ion i s  
deemed t o  be received by him at  the time i t  
would be del ivered i n  the ordinary course o f  
mail unless there are reasonable grounds for 
be l iev ing  that the shareholder or d i rec to r  
d i d  not receive the no t i ce  or document a t  the 
time or at  a l l .  

( 4 )  I f  a corporat ion sends a no t i ce  or 
document t o  a shareholder i n  accordance w i t h  
subsection ( 1 )  and the no t i ce  or document i s  
returned on three consecutive occasions 
because the shareholder cannot be found, the 
corporat ion i s  not required t o  send any 
fur ther  not ices or documents t o  the 
shareholder u n t i l  he informs the corporat ion 
i n  w r i t i n g  o f  h i s  new address. 

NOTE:  Sending o f  not ices and documents t o  shareholders and 
d i rec to rs .  CBCA s. 246, var ied i n  subsection ( 2 ) .  

Comnen t 

1 .  S .  246 would provide for  the g i v i ng  o f  corporate not ices and 
the sending o f  corporate documents t o  d i rec to rs  and 
shareholders. Under s. 246, these can be sent t o  the la tes t  
address shown i n  the records o f  the corporat ion.  I f  they 
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are sent by mai l  they are deemed to  be received at the time 
they would be del ivered i n  the ordinary course o f  mail 
unless there are reasonable grounds for  be l iev ing  that the 
shareholder d i d  not receive the not ice or document at  the 
time or at  a l l .  S .  129(2) would make special prov is ion for 
not ices o f  shareholders' meetings. 

2. S .  246(4) would r e l i eve  the corporation from the ob l iga t ion  
o f  sending repeated not ices and documents i f  on three 
occasions one i s  returned because the shareholder cannot be 
found . 

3 .  S .  246 also deals w i t h  not ices or documents required by the 
Act and the regulat ions to  be sent t o  shareholders and 
d i rec to rs .  I n  the case o f  a d i r ec to r ,  the not ices or 
documents can be sent t o  the d i r ec to r ' s  address i n  the las t  
not ice f i l e d  w i t h  the Registrar,  as wel l  as h i s  la tes t  
address as shown i n  the records o f  the corporat ion.  

4. S .  246(2) presumes the persons named i n  the las t  no t i ce  t o  
be d i rec to rs  on ly  for  the purpose o f  service o f  documents, 
and not " f o r  the purposes o f  t h i s  Act" as does i t s  CBCA 
counterpart. Taken l i t e r a l l y ,  the CBCA prov is ion would mean 
that displaced d i rec to rs  would lega l l y  be the d i rec to rs  o f  
the corporat ion u n t i l  the new not ice reaches the Registrar;  
whi le i t  i s  un l i ke l y  that i t  would be read that way we think 
that the subsection should i n  terms be r e s t r i c t e d  t o  i t s  
t rue purpose. S .  18 o f  the d r a f t  Act already protects 
outsiders deal ing w i t h  the corporation where protect ion i s  
appropriate. 

247.( 1 )  A not ice or  document required 
or permit ted t o  be sent t o  or served upon a 
corporat ion may be 

( a )  de l ivered t o  i t s  registered o f f i c e ,  
or 

( b )  sent by registered mail t o  

( i) i t s  registered o f f i c e ,  or 

( i i) the post o f f i c e  box designated 
as i t s  address fo r  service by 
mai 1 ,  

as shown i n  the las t  not ice f i l e d  under 
sect ion 19. 

(21  A no t i ce  or document sent by 
registered mail t o  the corporation i n  
accordance w i t h  subsection ( l ) ( b )  i s  deemed 
t o  be received or served at the time i t  would 
be de l ivered i n  the ordinary course o f  mail 
unless there are reasonable grounds for  
be l iev ing  that the corporat ion d i d  not 
receive the not ice or document at that  time 
or at a l l .  
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NOTE: Notice t o  and service upon a corporat ion.  CBCA s.  
247 var ied t o  also al low for  service by reg is tered mail 
addressed t o  the post o f f i c e  box designated as i t s  address 
for  service under s .  19. 

1 .  S .  247(1) would al low any person t o  serve a n o t i c e o r  
document upon a corporation by de l i ve r ing  the not ice or 
document t o  the registered o f f i c e  o f  the corporat ion.  The 
sect ion does not qua l i f y  the prov is ion i n  any way, and we 
th ink that i t  would apply even dur ing the 15 days which the 
d r a f t  Act would al low for the f i l i n g  o f  a no t i ce  o f  a change 
o f  reg is tered o f f i c e  ( s .  1 9 ( 5 ) ) .  

2. S .  247(1) would also al low a not ice or document required or 
permit ted t o  be sent t o  or served upon a corporation t o  be 
sent by reg is tered mail t o  i t s  registered o f f i c e  or t o  i t s  
designated post o f f i c e  address. I n  the case o f  mai l ing,  
however, s .  247(2) provides on ly  a rebut tab le  presumption 
that the no t i ce  or document i s  received or served at the 
time i t  would be del ivered i n  the ordinary course o f  the 
ma i l .  The problem o f  determining what i s  " the  ordinary 
course of mai l  i n  Canada today", as Stevenson D.C.J. (as he 
then was) observed i n  Rizzie v .  J.H. L i l l e  and Associates m. 119761 2 W . W . R .  not easy: andyeven i f  i t  can be 
determined, the presumption i s ,  as we have mentioned, 
rebuttable.  The assistance which the sect ion gives t o  
persons t r y i ng  t o  serve documents i s  not as great as i t  
might be, and not as great as A C A  s ,  289 appears t o  g ive,  as 
the A C A  sect ion says that the document may be served on a 
company by sending i t  by registered post t o  the registered 
o f f i c e  and does not say that there i s  on ly  a rebuttable 
presumption o f  service.  However, both Stevenson D.C.J. i n  
the Rizz ie  case and M i l l e r  D.C.J. (as he then was) i n  
Northside E l e c t r i c  L t d . .  v .  Brynko Construction Limited 
119771 1 A l t a .  L . R . ( 2 d )  157 held that s.  18(4) o f  the 
In te rp re ta t ion  Act appl ies,  and that subsection does al low a 
corporat ion t o  prove the contrary.  S .  247 o f  the d ra f t  Act 
therefore appears t o  be consistent w i t h  the current law, and 
we do not th ink  that ,  i n  fairness t o  corporations, the law 
should go fu r ther .  I t  should be noted that i n  the Rizzie 
case Judge Stevenson held that service could not be taken t o  
be e f f e c t i v e  upon the date o f  mai l ing o f  the registered 
l e t t e r ,  and Judge M i l l e r  i n  the Brvnko case held that 
service could not be held t o  be e f f e c t i v e  i f ,  before the 
defau l t  judgment was entered upon the strength o f  service o f  
the statement o f  c la im by registered ma i l ,  the reg is tered 
envelope i s  returned undelivered. 

248. I f  a not ice or document i s  
required by t h i s  Act or the regulat ions t o  be 
sent,  the sending o f  the not ice or document 
may be waived or the time f o r  the no t i ce  or 
document may be waived or abr.idged a t  any 
time w i t h  the consent i n  w r i t i n g  o f  the 
person e n t i t l e d  thereto.  
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NOTE: Waiver o f  not ice.  CBCA s. 248. 

249.(1) Where t h i s  Act requires or 
authorizes the Registrar t o  issue a 
c e r t i f i c a t e  or t o  c e r t i f y  any f ac t ,  the 
c e r t i f i c a t e  sha l l  be signed by the Registrar 
or by an ind iv idua l  authorized by the 
Regis t rar .  

( 2 )  Except i n  a proceeding under 
sect ion 206 t o  dissolve a corporat ion,  a 
c e r t i f i c a t e  re fer red t o  i n  subsection ( 1 )  or 
a c e r t i f i e d  copy o f  i t ,  when introduced as 
evidence i n  any c i v i l ,  c r imina l  or  
admin is t ra t ive act ion or  proceeding, i s  
conclusive proof o f  the facts so c e r t i f i e d  
without proof of  the signature or o f f i c i a l  
character o f  the person appearing t o  have 
signed the c e r t i f i c a t e .  

NOTE: C e r t i f i c a t e  o f  Registrar and evidence. CBCA s .  249. 

Comnen t 

S .  249(2) would make the Regis t rar 's  c e r t i f i c a t e  conclusive 
proof o f  the fac ts  c e r t i f i e d ,  without proof o f  signature, 
the only exception being a case i n  which d isso lu t ion  o f  the 
corporat ion i s  sought under s .  206, where one o f  the grounds 
i s  that a c e r t i f i c a t e  was procured by misrepresentation. S .  
249(2) goes far ther  than the A C A ,  which attaches 
conclusiveness only t o  the c e r t i f i c a t e  o f  incorporat ion.  
Since the Regis t rar 's  c e r t i f i c a t e s  would r e l a t e  t o  what i s  
f i l e d  w i t h  him, and t o  the resu l t s  o f  f i l i n g  (such as 
incorporat ion,  amalgamation, or amendment o f  a r t i c l e s ) ,  i t  
seems appropriate that the c e r t i f i c a t e  should be made 
conclusive. 

250. (1)  A c e r t i f i c a t e  issued on behalf 
o f  a corporat ion s ta t ing  any fac t  that i s  set 
out i n  the a r t i c l e s ,  the by-laws, a unanimous 
shareholder agreement, the minutes o f  the 
meetings o f  the d i rec to rs ,  a comnittee o f  
d i r ec to r s  or the shareholders, or i n  a t r us t  
indenture or other contract t o  which the 
corporat ion i s  a par ty ,  may be signed by a 
d i r ec to r ,  an o f f i c e r  or a t ransfer agent o f  
the corporat ion.  

( 2 )  When introduced as evidence i n  any 
c i v i l ,  c r imina l  or administrat ive act ion or 
proceeding, 

( a )  a fac t  stated i n  a c e r t i f i c a t e  
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re fer red t o  i n  subsection (11, 

( b !  a c e r t i f i e d  ext ract  from a 
secur i t i es  reg is ter  o f  a 
corporat ion,  or 

( c )  a c e r t i f i e d  copy o f  minutes or 
ext ract  from minutes o f  a meeting 
o f  shareholders, d i rec to rs  or a 
comnittee o f  d i rec to rs  o f  a 
corporat ion,  

i s ,  i n  the absence o f  evidence t o  the 
contrary,  proof o f  the fac ts  so c e r t i f i e d  
without proof o f  the signature or o f f i c i a l  
character of the person appearing t o  have 
signed the c e r t i f i c a t e .  

( 3 )  An ent ry  i n  a secur i t i es  reg is te r  
o f ,  or a secur i ty  c e r t i f i c a t e  issued by,  a 
corporat ion i s ,  i n  the absence o f  evidence t o  
the contrary,  proof that the person i n  whose 
name the secur i ty  i s  registered i s  owner o f  
the secur i t i es  described i n  the reg is te r  or 
i n  the c e r t i f i c a t e .  

N O T E :  C e r t i f i c a t e  o f  corporat ion,  p roo f ,  and secur i ty  
c e r t i f i c a t e .  C B C A  s .  250. 

S .  250 would g ive  t o  the corporate records required or 
authorized by the d r a f t  Act, the e f f ec t  o f  prima fac ie  
evidence o f  fac ts  recorded i n  them. 

251. I f  a no t i ce  or document i s  
required t o  be sent t o  the Director or 
Registrar under t h i s  Act, the Director or 
Registrar may accept a photosta t ic  or 
photographic copy o f  the not ice or document. 

N O T E :  Copies. CBCA s. 251. 

252. The Registrar may requi re  that  a 
document or a fac t  stated i n  a document 
required by t h i s  Act or the regulat ions t o  be 
sent t o  him sha l l  be v e r i f i e d  under oath or 
by s ta tu to ry  dec larat ion.  

NOTE: Proof required by Registrar.  CBCA s .  252. 

253. (1)  I n  accordance w i t h  The Publ ic 
Service Act there may be appointed a 



Regis t rar  o f  Corporations and one o r  more 
Deputy Registrars o f  Corporations and any 
other employees as may be necessary t o  
administer t h i s  Act. 

( 2 )  The M in i s te r  may prescr ibe  a  seal 
f o r  use by the Registrar  i n  the performance 
o f  h i s  du t i es .  

( 3 )  A n o t i c e  or  document may be sent o r  
served on the Registrar  by leaving i t  a t  an 
o f f i c e  o f  the Reg is t rar  or  by ma i l i ng  i t  by 
reg i s te red  mai l  addressed t o  the Registrar  a t  
an o f f i c e  o f  the Registrar  and i f  sent by 
reg i s te red  mai l  i s  deemed t o  be received o r  
served a t  the time i t  would have been 
de l i ve red  i n  the o rd ina ry  course o f  mai l  
unless there are reasonable grounds f o r  
b e l i e v i n g  that  the Registrar  d i d  not  rece ive  
the n o t i c e  o r  document a t  that  time o r  a t  
a l l .  

NOTE: Appointment o f  Reg is t rar ,  Reg is t ra r ' s  sea l ,  and 
serv ice  upon Regis t rar .  A C A  ss. 278 and 282; Saskatchewan 
BCA s .  281. 

Convnen t  

S .  253 would provide f o r  the Registrar  o f  Corporations who 
i s  re fe r red  t o  throughout the Act as the "Reg is t ra r , "  and 
would make some inc iden ta l  p rov is ions .  

253.1 The Registrar  s h a l l  pub l ish ,  a t  
the times spec i f i ed  by the M in i s te r  but  not 
less f requent ly  than once a  month, a  
p e r i o d i c a l  conta in ing 

( a )  the in format ion  requ i red by t h i s  
Act o r  the regu la t ions  t o  be 
publ ished i n  the Reg is t ra r ' s  
p e r i o d i c a l ,  and 

( b )  any other in format ion  r e l a t i n g  t o  
the admin is t ra t ion  o f  t h i s  Act t ha t  
the Registrar  considers w i l l  be 
usefu l  t o  the p u b l i c .  

N O T E :  Reg is t ra r ' s  p u b l i c a t i o n .  New. 

Convnen t  

1 .  The p u b l i c a t i o n  o f  c e r t i f i c a t e s  and not ices  i n  the Alberta 
Gazette imposes an admin i s t ra t i ve  burden on the Registrar  
which appears t o  us t o  be unnecessary. S .  253.1 would 
r e q u i r e  the Reg is t rar ,  instead,  t o  pub l i sh  a  p e r i o d i c a l  a t  
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least monthly. The periodical should be available to anyone 
who wants to receive it  and should be issued at a price 
reflecting administrative cost. We think that the 
information requirements of the public would be as well 
served by such a publication as by the inclusion of 
corporate materials in the Alberta Gazette. 

2. We think also that steps should be taken to cut down on the 
unnecessary publication of unhelpful information. To take 
an extreme example, it  is difficult to see what benefit will 
be conferred on anyone by the publication of the information 
that a company has been incorporated under the name of 
200,000 Investments Ltd, On the other hand, we think that 
useful information can and should be published. 

3. The draft Act would require the Registrar to include in his 
publication information which will clearly affect persons 
dealing with a corporation, or which will bring to the 
attention of the corporation and those interested in it  
certain proposed actions of the Registrar affecting it .  
That information is as follows: 

(1) Notice of a corporation's intention to liquidate and 
dissolve (s. 204(7)(b)(i). 

(2) Notice of revocation of corporation's intention to 
liquidate and dissolve (s. 204( 10)). 

(3) Notice of intention to dissolve corporation under court 
order (s. 206(4)(b)). 

(4) Notice of appointment of a liquidator (s. 214(b)). 

(5) Notice of Re istrar's intention to dissolve a 
corporation 7s. 20512) 1bi 1 .  

(6) Notice of Registrar's intention to cancel the 
registration of an extra-provincial corporation (s 
272(2)(b)). 

(7) Notice of comnencement of liquidation proceedings of an 
extra-provincial corporation (s. 278(2)(a)). 

( 8 )  Notice of proposed regulations (s. 254(2) ) .  

4. We recomnend that the regulations, but not the draft Act, 
require the Registrar to include in his publication the 
following information: 

(1 ) Notice of incorporations (other than the incorporation 
under a number). 

(2) Notice of change of a corporation's name. 

(3) Notice of amalgamation involving one or more ABCA 
corporations or one or more extra-provincial 
corporations. 

(4) Notice of continuance under the ABCA of a corporation 
incorporated elsewhere. 
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( 5 )  Not ice  o f  cont inuat ion  by an ABCA corpora t ion  under the 
laws o f  another j u r i s d i c t i o n .  

( 6 )  Not ice  o f  c o r r e c t i o n  o f  a Reg is t ra r ' s  c e r t i f i c a t e  under 
s .  258. 

5. We w i l l  se t  out  our reasons for  suggesting tha t  the 
regu la t ions  ra the r  than the s t a t u t e  prov ide f o r  p u b l i c a t i o n  
o f  the th ings  l i s t e d  i n  Comnent 4. We th ink  tha t  t ha t  
in format ion  should be publ ished, bu t  o n l y  i f  the p u b l i c  o r  
i n t e r e s t  groups f i n d  i t  o f  s u f f i c i e n t  value t o  j u s t i f y  the 
impos i t ion  upon the Registrar  o f  the cost  and the 
admin i s t ra t i ve  burden o f  pub l i sh ing  i t .  We do not  know 
ourselves,  and we doubt tha t  anyone does, j u s t  what 
in format ion  i s  now found s u f f i c i e n t l y  va luab le ,  o r  what 
informat ion would be found s u f f i c i e n t l y  valuable.  We th ink  
that  the Registrar  should pub l i sh  the in format ion  fo r  a 
time, tha t  he should see who buys i t ,  and tha t  he should 
take addi tonal  steps ( e . g . ,  i n q u i r y  from the legal  and 
accounting professions,  c r e d i t  r e p o r t i n g  agencies, c r e d i t  
g ranters ,  and government agencies) t o  see how much use i t  i s  
t o  them. A f te r  a reasonable per iod ,  the Registrar  should 
assess the perceived need f o r  the p u b l i c a t i o n  o f  each k i n d  
o f  in format ion  and make recomnendations fo r  any changes i n  
the regu la t i ons  which appear appropr iate;  we th ink  that  
representat ives o f  the i n te res ted  groups should be advised 
o f  any proposed d e l e t i o n  before a dec is ion  i s  made. 

6 .  We th ink  tha t  p u b l i c a t i o n  o f  informat ion about changes i n  
the c o n s t i t u t i o n  o f  a corpora t ion  i s  not  necessary, e .g .  
changes i n  c a p i t a l i z a t i o n  or  i n  r e s t r i c t i o n s  on the 
businesses which the corpora t ion  may c a r r y  on. I t  appears 
t o  us tha t  no t ices  o f  meetings w i l l  e f f e c t i v e l y  n o t i f y  
shareholders o f  proposed changes and tha t  the p u b l i c a t i o n  o f  
no t ices  o f  changes i s  not an e f f e c t i v e  p r o t e c t i o n  t o  
outs iders .  However, i f  i t  appears tha t  users want tha t  k i n d  
o f  in format ion  and w i l l  pay fo r  i t ,  i t  should be inc luded i n  
the Reg is t ra r ' s  p u b l i c a t i o n .  

253.2(1)  I f  he considers i t  appropr iate 
t o  do so, the Registrar  may enter  i n t o  an 
agreement w i t h  a person under which the fees 
and o ther  charges payable by tha t  person t o  
the Registrar  under t h i s  Act o r  the 
regu la t i ons  w i l l  be charged t o  the c r e d i t  o f  
t ha t  person on a cont inu ing bas is  and upon 
the cond i t ions  tha t  the Registrar  considers 
necessary, and i n  tha t  case the amounts so 
charged s h a l l ,  except fo r  the purposes o f  
subsection (41,  be deemed t o  have been p a i d  
i n  accordance w i t h  t h i s  Act o r  the 
regu la t i ons .  

( 2 )  I f  any amount charged t o  the c r e d i t  
o f  a person under subsection ( 1 )  i s  not  p a i d  
w i t h i n  15 days, o r  w i t h i n  any other pe r iod  
tha t  the Registrar  may requ i re ,  o f  a request 
f o r  payment by the Reg is t rar ,  no fu r the r  
amounts may be charged t o  the account o f  that  
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person u n t i l  a l l  amounts owing are pa id  i n  
f u l l .  

( 3 )  The Registrar may terminate an 
agreement under subsection ( 1 )  w i th  any 
person on 7 days' not ice i n  w r i t i n g  sent by 
registered mail t o  the person at  h i s  las t  
address known t o  the Registrar.  

( 4 )  Notwithstanding anything i n  t h i s  
Act, i f  a person has not pa id  the fees 
required t o  be pa id  by t h i s  Act o r  the 
regulat ions and has been requested by the 
Registrar t o  do so, the Registrar sha l l  not 
perform any service or issue any c e r t i f i c a t e  
or f i l e  any document at  the request of  or  for  
the bene f i t  o f  that  person, unless, i n  the 
opinion o f  the Registrar,  exceptional 
circumstances ex i s t  that warrant the 
performance o f  those services.  

N O T E :  Agreements regarding payment o f  fees. ACA ss. 287.1 
and 287.2. 

254.(1) Subject to  subsection ( 2 )  and 
(31, the Lieutenant Governor i n  Council may 
make regulat ions 

( a )  prescr ib ing any matter required or 
authorized by t h i s  Act t o  be 
prescribed; 

( b )  requ i r ing  the payment o f  a fee i n  
respect o f  the f i l i n g ,  examination 
or copying of  any document, or  i n  
respect o f  any act ion that the 
Registrar i s  required o r  authorized 
t o  take under t h i s  Act, and 
prescr ib ing the amount of  the fee; 

( c )  prescr ib ing the format and contents 
o f  annual returns,  not ices and 
other documents required to  be sent 
t o  the Registrar o r  t o  be issued by 
him; 

( d l  prescr ib ing ru les  w i th  respect t o  
exemptions permit ted by t h i s  Act; 

( e l  prescr ib ing t ha t ,  for  the purpose 
o f  sect ion 149( 1 )  ( a ) ,  the standards 
as they ex is t  from time t o  time, o f  
an accounting body named i n  the 
regulat ions sha l l  be fol lowed. 

( 2 )  Subject t o  subsecti'on ( 3 1 ,  the 
Minister sha l l  pub l ish i n  the Regis t rar 's  
per iod ica l  at  least 60  days before i t s  
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proposed e f f ec t i ve  date a copy o f  every 
regula t ion that the Lieutenant Governor i n  
Council proposes t o  make under t h i s  Act and a 
reasonable opportuni ty sha l l  be afforded to  
in terested persons t o  make representations 
w i t h  respect t o  i t .  

( 3 )  The Minister i s  not required t o  
publ ish a proposed regula t ion i f  the proposed 
regula t ion 

( a )  grants an exemption or re l ieves  a 
r e s t r i c t i o n ,  

( b )  establishes or amends a fee, 

( c )  has been published pursuant t o  
subsection ( 2 )  whether or not i t  
has been amended as a r esu l t  o f  
representations made by in terested 
persons as provided i n  that  
subsection, or 

( d )  makes no mater ia l  substantive 
change i n  an ex i s t i ng  regula t ion.  

NOTE: Regulations, publ icat ion o f  proposed regula t ion,  and 
exceptions. CECA s. 254. 

Comnen t 

S .  254 would authorize the making o f  necessary regulat ions.  
S .  254(2) would requi re  pub l i ca t ion  before adoption and 
would be novel i n  Alberta. However, CECA s .  254(2) so 
provides, without apparent inconvenience, and i t  does not 
appear that  regulat ions under a business corporations 
s ta tu te  w i l l  be so urgent that the per iod o f  advance not ice 
w i l l  have adverse e f f ec t s .  

255.( 1 )  I n  t h i s  section, "statement" 
means a statement o f  i n ten t  t o  d isso lve and a 
statement of  revocation o f  i n ten t  t o  dissolve 
re fe r red  t o  i n  sect ion 204. 

( 2 )  Where t h i s  Act requires that  
a r t i c l e s  or a statement r e l a t i n g  t o  a 
corporat ion sha l l  be sent t o  the Registrar,  
unless otherwise spec i f i ca l l y  provided, 

( a )  2 copies ( i n  t h i s  sect ion ca l led  
"dupl icate  o r i g i n a l s " )  o f  the 
a r t i c l e s  or the statement sha l l  be 
signed by a d i rec to r  or an o f f i c e r  
o f  the corporat ion o r ,  i n  the case 
o f  a r t i c l e s  o f  incorporat ion,  by an 
incorporator,  and 
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( b )  upon receiving duplicate or ig inals  
of any ar t i c les  or statement that 
conform to  law, any other required 
documents and the prescribed fees, 
the Registrar shal l  

( i )  endorse on each of the 
duplicate or ig ina ls  the word 
"F i led"  and the date of the 
f i l i n g ,  

(ii) issue i n  duplicate the 
appropriate c e r t i f i c a t e  and 
attach to  each c e r t i f i c a t e  one 
of  the duplicate or ig inals  of  
the ar t i c les  or statement, 

(iii) f i l e  a copy of  the c e r t i f i c a t e  
and attached a r t i c l es  or 
statement, and 

( i v )  send to  the corporation or i t s  
representative the or ig inal  
c e r t i f i c a t e  and attached 
ar t i c les  or statement. 

( 3 )  A c e r t i f i c a t e  referred to  i n  
subsection ( 2 )  issued by the Registrar may be 
dated as of the day he receives the a r t i c l es ,  
statement or Court order pursuant to  which 
the c e r t i f i c a t e  i s  issued or as of  any la ter  
day specif ied by the Court or person who 
signed the a r t i c l es  or statement. 

( 4 )  A signature required on a 
c e r t i f i c a t e  referred to  i n  subsection ( 2 )  or 
section 256 may be pr in ted or otherwise 
mechanically reproduced on the ce r t i f i ca te .  

151 Notwithstanding subsection ( 3 1 ,  a 
c e r t i f i c a t e  of  discontinuance may be dated as 
o f  the day a corporation i s  continued under 
the laws of  another ju r isd ic t ion .  

NOTE: "Statement" defined, execution and f i l i n g ,  date of  
c e r t i f i c a t e ,  signature, and date o f  ce r t i f i ca te .  CECA s. 
255. 

S .  255 makes provision for procedure on the f i l i n g  of 
documents. S .  255 (33  would allow the Registrar t o  date h is  
ce r t i f i ca te  back to  the date o f  the receipt of  the documents 
upon which i t  i s  based. 

256.( 1 )  Every corporation sha l l ,  on the 
prescribed date, send to  the Registrar an 
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annual return i n  prescribed form and the 
Registrar shall f i l e  i t .  

( 2 )  The Registrar may furnish any 
person wi th a c e r t i f i c a t e  that a corporation 
has f i l e d  with the Registrar a document 
required to  be sent to  him under th is  Act. 

( 3 )  Upon the payment of  the prescribed 
fee, the Registrar may issue a c e r t i f i c a t e  
s ta t ing  that,  according to  h is  records, the 
body corporate named i n  the c e r t i f i c a t e  

( a )  i s  or i s  not an ex is t ing 
corporation on the date of issue of 
the ce r t i f i ca te ,  or 

( b )  was or was not an ex is t ing 
corporation on the day or during 
the period specif ied i n  the 
ce r t i f i ca te .  

NOTE: Annual return,  ce r t i f i ca te  of compliance, and 
c e r t i f i c a t e  of status. CECA s. 256 and A C A  s.  286.2. 

Comnen t 

1 .  S .  256(1) would provide for the corporation's annual return. 
We would expect that the regulations would provide for the 
f i l i n g  on or before the last day of  the month imnediately 
following i t s  anniversary month, g iv ing information as of  
the last day of the anniversary month. These provisions now 
appear i n  A C A  s. 146. 

2 .  S .  256(3) i s  not found i n  the CECA.  I t  would provide for a 
c e r t i f i c a t e  of status and follows ACA s. 286.2. 

2 5 7 .  The Registrar may a l te r  a not ice 
or document, other than an a f f i dav i t  or 
statutory declaration, i f  so authorized i n  
wr i t ing  by the person who sent the document 
or by h is  representative. 

NOTE: Alterat ion. CBCA s. 257 .  

Comnen t 

S .  257 would recognize that a l terat ions i n  a document are 
sometimes necessary, and that these could sometimes be 
conveniently effected by the Registrar under authori ty of 
the sender of  the document. 

258.(1) I f  a c e r t i f i c a t e  containing an 
error i s  issued to  a corporation by the 
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Registrar,  the d i rec to rs  or shareholders o f  
the corporat ion sha l l ,  upon the request o f  
the Regis t rar ,  pass the reso lu t ions and send 
t o  him the documents required t o  comply w i t h  
t h i s  Act, and take any other steps the 
Registrar may reasonably requi re ,  and the 
Registrar may demand the surrender o f  the 
c e r t i f i c a t e  and issue a corrected 
c e r t i f i c a t e .  

( 2 )  A c e r t i f i c a t e  corrected under 
subsestion ( 1 )  sha l l  bear the date o f  the 
c e r t i f i c a t e  i t  replaces. 

( 3 )  The issue of  a corrected 
c e r t i f i c a t e  under t h i s  sect ion does not 
a f fec t  the r i g h t s  o f  a person who acts i n  
good f a i t h  and for  value i n  re l iance upon the 
c e r t i f i c a t e  containing the e r ro r .  

N O T E :  Corrections, date o f  corrected c e r t i f i c a t e ,  and 
not ice.  CBCA s.  258, var ied by subsection ( 3 ) .  

1 .  We f i n d  CBCA s.  258, which does not include any counterpart 
of s .  258(3) o f  the d ra f t  Act, somewhat d i f f i c u l t  t o  
i n t e rp re t .  

2. . b C A  s .  258(1) may be r e s t r i c t i v e l y  in terpreted so as t o  
include on ly  a case i n  which, on the face o f  the documents 
f i l e d  w i t h  him, the Registrar should have issued a 
< .e r t i f i ca te  saying one thing and, by reason o f  an e r ro r  i n  
h i s  o f f i c e ,  he issued a c e r t i f i c a t e  saying another; an 
example would be a c e r t i f i c a t e  o f  amendment o f  a r t i c l e s  o f  
incorporat ion which attached on ly  par t  o f  the a r t i c l e s  o f  
amendment which were f i l e d  by the Registrar.  Even here we 
have some d i f f i c u l t y  w i th  the subs t i tu t ion  o f  a new 
c e r t i f i c a t e  bearing the same date as the o ld ,  and having 
conclusive e f f ec t  under s .  24912); there may be cases i n  
~ h i c h  someone has acted upon the incorrect  c e r t i f i c a t e ,  
- , .g . ,  by buying shares on the strength o f  the incorrect  
c e r t i f i c a t e ,  and we have reservations about subs t i tu t ing  
conclusively and re t roac t i ve ly  a set o f  fac ts  d i f f e ren t  from 
that upon which the purchaser acted. 

: F  CBCL s .  258(1) i s  t o  be considered so r e s t r i c t i v e l y ,  we 
- ' ~ v e  d i f f i c u l t y  i n  th ink ing o f  resolut ions which the 
.nrporation could or should be required t o  pass; i f  a l l  that 
:s t o  ue done i s  t o  al low the Registrar t o  correct  h i s  own 
- : r ror ,  i t  would seem t o  be su f f i c i en t  that he get back h i s  
c e r t i f i c z t e  and issue a new one. We are accordingly i n  some 
doubt as t o  whether s .  258(1) might be more broadly 
construed so as t 3  include a case i n  which a c e r t i f i c a t e  i s  
issued i n  ert!:r ( 1 .  g . ,  the Registrar issues a c e r t i f i c a t e  o f  
amalyamation under s .  179(4) without rece iv in  the s ta tu tory  
declarat ion of  solvency required by s .  1791217 or even a 
casc. i n  which suille o f  the procedural requirements have not 
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been car r ied  out ( e .g . ,  one o f  the amalgamating corporations 
adopted the amalgamation agreement only by ordinary 
reso lu t ion  and not by special reso lu t ion required by s .  
1 7 7 ( 5 )  1 .  I t  i s  t rue that at each step i t  becomes more 
d i f f i c u l t  t o  argue that the er ror  i s  "contained in "  the 
c e r t i f i c a t e ,  but we are concerned about the lengths t o  which 
the sect ion may be taken. 

4.  We have inserted s .  258(3) i n  the d r a f t  Act so as t o  be sure 
that the issue o f  a corrected c e r t i f i c a t e  under s.  258 would 
not a f fec t  r i g h t s  o f  a person who acts i n  good f a i t h  and fo r  
value upon the c e r t i f i c a t e  containing the e r ro r .  With such 
r i g h t s  being protected, we think that the sect ion can be 
l e f t  t o  be in terpreted by the Registrar and by corporations 
af fected by i t  . 

259. (1)  A person who has pa id  the 
prescribed fee i s  e n t i t l e d  during usual 
business hours t o  examine a document required 
by t h i s  Act or the regulat ions t o  be sent t o  
the Registrar,  and t o  make copies o f  or  
ext racts  from that document. 

( 2 )  The Registrar sha l l  furn ish any 
person who has pa id  the prescribed fee w i t h  a 
copy o r  a c e r t i f i e d  copy o f  a document 
required by t h i s  Act or the regulat ions t o  be 
sent t o  the Registrar.  

N O T E :  Inspection and copies. CBCA s. 259 

Comnen t 

1 .  CBCA s .  259(1) provides that the Director ( t h e  counterpart 
o f  the Regis t rar )  may charge a prescribed fee t o  those who 
examine the documents, but CBCA s. 259(2) does not provide 
for a prescribed fee for  the furnishing of  copies. S.  
259(2) o f  the d r a f t  Act would make such a prov is ion.  

2. S .  259 would make i t  c lear that the Regis t rar 's  records are 
pub l i c  documents. (The d r a f t  Act omits a reference t o  the 
con f i den t i a l i t y  o f  an invest igat ion report  such as that 
which appears i n  CBCA s.  259(1) ,  as such repor ts  would not 
be f i l e d  w i t h  the Registrar under the d r a f t  Ac t . )  

260.!1) Records required by t h i s  Act t o  
be prepared and maintained by the Registrar 
may be i n  bound or loose-leaf form or i n  a 
photographic f i l m  form, or may be entered or 
recorded by any system o f  mechanical or  
e lec t ron ic  data processing or by any other 
information storage device that i s  capable o f  
reproducing any required information i n  
i n t e l l i g i b l e  w r i t t en  form w i t h i n  a reasonable 
time. 



( 2 )  I f  records maintained by the 
Registrar are prepared and maintained other 
than i n  wr i t ten  form, 

( a )  the Registrar shal l  furnish any 
copy required to  be furnished under 
section 259(2) i n  i n t e l l i g i b l e  
wr i t ten  form, and 

( b )  a reproduction of the text from 
those records, i f  i t  i s  c e r t i f i e d  
by the Registrar, i s  admissible i n  
evidence to  the same extent as the 
or ig ina l  wr i t ten  records would have 
been. 

NOTE: Records of Registrar, obl igat ion to  furnish and 
retent ion of  records. CBCA s. 260 with the omission of  
subsection ( 3 ) .  

Comnen t 

1 .  S .  260 would allow the Registrar to  keep h i s  records i n  any 
appropriate form, including electronic processing and 
storage. He would however be required to have records which 
could be reproduced i n  i n t e l l i g i b l e  wr i t ten  form wi th in a 
reasonable time. 

2 .  The records so reproduced would be admissible i n  evidence 
under s. 26012) ( b )  to  the same extent as the or ig ina l  
wr i t ten records would have been. 

3 .  CBCA s. 260(3) would re l ieve the Director (our Registrar) 
from the requirement of  producing documents other than 
cer t i f i ca tes  and attached a r t i c l es  or statement af ter  6 
years. The d ra f t  Act does not include a simi lar provision, 
as we are incl ined to  the view that the Registrar should be 
required t o  keep h i s  records indef in i te ly ,  as he now does. 

261.(1) I n  t h i s  section 

( a )  "Alberta company" does not include 

( i )  a no t - fo r -p ro f i t  company, or 

(i i) a revived company; 

( b )  "anniversary month" with reference 
to  an Alberta company means the 
month i n  each year that i s  the same 
as 

( i l  the month i n  which i t s  
c e r t i f i c a t e  of incorporation 
was issued, 

( i i j  i n  the case of an amalgamated 
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Alberta company, the month i n  
which i t s  c e r t i f i c a t e  of  
amalgamation was issued, or 

(iii) i n  the case of an Alberta 
company i n  respect of  which a 
ce r t i f i ca te  of  reg is t ra t ion  i s  
issued under section 157 of 
The Companies Act, the month 
i n  which i t  was incorporated 
i n  the ju r isd ic t ion  other than 
Alberta; 

( c )  "no t - fo r -p ro f i t  company" means a 
body corporate registered under The 
Companies Act 

( i )  that does not have the word 
" l im i ted"  as part  o f  i t s  name 
by reason of a d i rect ion or 
authorization of the Registrar 
of  Companies under Part 9 o f  
that Act, or 

(ii) that by i t s  memorandum of  
association or a r t i c les  of  
association prohib i ts  the 
payment t o  i t s  menhers of  any 
dividend; 

( d l  "revived company" means a body 
corporate described i n  section 
2 0 2 ( 1 )  that i s  revived under that 
section for the purpose of enabling 
i t  t o  apply for continuance as a 
corporation under th is  section. 

(2) An Alberta company shal l  apply to 
the Registrar for a ce r t i f i ca te  of  
continuance i n  accordance with th i s  section. 

( 3 )  Section 181(3) to ( 5 )  and ( 7 )  to 
( 1 2 1  applies wi th the necessary changes t o  an 
appl icat ion for a c e r t i f i c a t e  of  continuance 
under th i s  section as i f  the Alberta company 
were an extra-provincial corporation. 

( 4 )  The shareholders of  the Alberta 
company en t i t l ed  t o  vote at meetings of 
menhe r s 

( a )  shal l  adopt a r t i c les  o f  
continuance, 

( b )  shal l  authorize the directors to  
provide for 

( i) the execution of the a r t i c l es  
of  continuance, and 



(i i) the making of the appl icat ion 
under th is  section, 

and 

( c )  may adopt by-laws to  become 
e f fec t ive  upon the issue of the 
c e r t i f i c a t e  of continuance. 

( 5 )  By-laws under subsection ( 4 ) ! c )  may 
authorize the directors t o  require a member 
to  surrender h is  share c e r t i f i c a t e  for the 
purpose of  having i t  cancel led and replaced 
by a new share c e r t i f i c a t e  that complies wi th 
section 45 .  

( 6 )  The shareholders of  an Alberta 
company shal l  act under subsection ( 4 )  

( a )  by a special resolut ion as defined 
i n  section 2 (  1 )  of The Companies 
Act, or 

( b )  i f  i t s  memorandum of  association 
provides that a special resolut ion 
t o  a l te r  the ar t i c les  of  
association must be passed by a 
major i ty greater than three-fourths 
of the votes cast i n  person or by 
proxy, by a resolut ion passed by 
that greater major i ty.  

( 7 )  Except with the wr i t ten  consent of 
a l l  shareholders en t i t l ed  t o  vote thereon 
under section 1 7 0 ( 1 ) ,  the ar t i c les  of  
continuance shal l  not contain anything that 
would resul t  i n  a change from the Alberta 
company's memorandum of association or 
a r t i c l es  of association, i f  the change i s  of  
a hind referred to  i n  that subsection. 

( 8 )  A shareholder i s  not en t i t l ed  to  
dissent under section 184 i n  respect of the 
adoption of a r t i c les  of  continuance under 
subsection ( 4 ) .  

( 9 )  I f ,  upon the application o f  a 
member o f  an Alberta company, the Court i s  
sa t is f ied  that the ar t i c les  of continuance 
adopted or proposed to  be adopted would, i f  
the company were continued as a corporation, 
effect a resul t  that i s  oppressive or 
un fa i r l y  pre judic ia l  to  or un fa i r l y  
disregards the interests of  that member, the 
Court may 

( a )  rest ra in the Alberta company from 
adopting the proposed a r t i c l es  of  
continuance or proceeding wi th the 
application for a c e r t i f i c a t e  of  



continuance, and 

( b )  change the provis ions o f  the 
a r t i c l e s  o f  continuance before they 
are f i l e d  by the Registrar.  

(10)  I f  the required major i ty  cannot be 
obtained under subsection ( 6 1 ,  the Court may, 
upon appl icat ion by the Alberta company or a 
member , 

( a )  s e t t l e  the terms o f  the a r t i c l e s  o f  
continuance and the by-laws, and 

( b )  g ive d i rec t ions  respecting the 
appl icat ion for  a c e r t i f i c a t e  o f  
continuance. 

(11)  I n  exercis ing i t s  powers under 
subsection ( 9 )  ( b )  or subsection ( 1 0 ) ( a )  w i th  
respect t o  an Alberta company w i th  share 
c a p i t a l ,  the Court sha l l  make as l i t t l e  
change as pract icab le  i n  the r i g h t s  o f  
shareholders and i n  the r e l a t i v e  r i g h t s  of  
classes and series of  shareholders. 

(12)  An appl icat ion by an Alberta 
company fo r  a c e r t i f i c a t e  of  continuance 
sha l l  be made 

( a )  w i t h i n  3 years a f t e r  the las t  day 
o f  the anniversary month of  the 
company f i r s t  occuring a f t e r  the 
comnencement o f  t h i s  Act, or  

( b )  w i t h i n  any extension o f  that  per iod 
granted under subsection ( 1 3 ) .  

(13)  I n  case of  hardship, the Court 
may, upon appl icat ion by the company made 
w i t h i n  the per iod prescribed i n  subsection 
( 1 2 ) i a )  and w i th  no t i ce  t o  the Registrar,  
extend that per iod for  any addi t iona l  per iod 
not exceeding one year. 

( 1 4 )  An Alberta company that obtains an 
order under subsection (13)  sha l l  send a copy 
o f  the order t o  the Registrar and the 
Registrar sha l l  f i l e  i t .  

( 1 5 )  An Alberta company that does not ,  
w i t h i n  the time mentioned i n  subsection (12)  
make an appl icat ion fo r  a c e r t i f i c a t e  o f  
continuance that i s  su f f i c i en t  t o  require the 
Registrar t o  issue the c e r t i f i c a t e ,  i s  
d issolved upon the exp i ry  o f  that  time. 

NOTE: Continuance of  Alberta companies and revived 
companies as corporations under t h i s  Act. CBCA s. 261, 
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substantially varied. 

Comnen t 

1. This section would corrmence to give effect to our proposal 
that all Alberta business corporations should be required to 
file a new constitutional document to bring themselves under 
the proposed Act. See our Report, pp. 164-168. 

2. Many of the principles which shape the law of business 
corporations are not relevant to corporate bodies which do 
not carry on business for the purpose of gain for their 
members. S. 261(l)(a) would therefore exclude them from the 
obligation (and the right) to continue under the proposed 
ABCA. S. 261(l)(c) would recognize two categories of 
not-for-profit company. The first (all the members of which 
may well be included in the second) is the category of 
companies which the Registrar has recognized as charitable 
or recreational companies under ACA Part 9. The second is 
the category of companies whose constitutions prohibit the 
payment of dividends. We think that the exclusions are 
broad enough to cover all companies which should be 
excluded. If a company which should be excluded does not 
have a prohibition against dividends in its memorandum or 
articles of association, i t  can add one; and if i t  doesn't 
want to add one, i t  is likely that i t  should be treated as a 
business corporation. 

3. The definition of "Alberta company" in s. 261(1) would make 
s. 261 (and therefore the requirement of continuance under 
the proposed ABCA) applicable to all companies registered as 
Alberta companies except not-for-profit companies. 

4. S. 261(2) and ( 3 )  would require each affected company to 
apply to the Registrar for a certificate of continuance. 
The provisions of s. 181 which are declared applicable would 
require the sending of articles of continuance in prescribed 
form together with notices of registered and record offices 
and of directors is. 181(3)); would require the Registrar to 
issue a certificate of continuance (s. 181(4) 1 ;  would 
provide that the company becomes a corporation under the 
proposed ABCA with the articles of continuance as its 
articles of incorporation and the certificate of continuance 
as the certificate of incorporation (s. 181(5)); and would 
provide generally that the corporation is continued with all 
the property, rights, liabilities and obligations which i t  
has at the time of continuance (s. 181(7)). S. 261(3) 
departs from the wording of the CBCA which, instead of 
making specific subsections of s. 181 applicable with 
necessary changes, provides that the application is to be 
made under s. 181. We think i t  better to provide most of 
the procedure in s. 261. 

5. S. 261(4) and (6) would require the shareholders, by a 3 to 
1 special resolution, to adopt articles of continuance; and 
s. 261(4) (c) would empower them tp adopt by-laws. Requiring 
the shareholders to adopt a new constitution for the 
continued corporation is a departure from the CBCA. 
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6 .  CBCA s. 261(1.1) does two things: i t  authorizes the 
shareholders by special resolution to  authorize the 
directors to  apply for continuance, and i t  authorizes the 
shareholders, by the same resolution, to  make any amendent 
to  the charter of  the body corporate that a corporation 
incorporated under the CBCA may make to i t s  a r t i c l es .  When 
considering the continuance of  an Alberta memorandum and 
a r t i c l es  of  association company as an ABCA a r t i c l es  of 
incorporation and by-laws corporation, we do not think i t  
pract ica l  to  suggest that the o ld  const i tu t ion be amended; 
the di f ference i n  the d iv is ion of  const i tut ional provisions 
between the memorandum and a r t i c l es  of association, and the 
d iv is ion  between ar t i c les  of incorporation, by-laws, and the 
proposed Act i t s e l f ,  i s  so great that we think i t  necessary 
for each company to  wr i te  out a new const i tu t ion.  

S .  261(5) i s  intended to  allow the shareholders of  a closely 
held company to  adopt a by-law requir ing a l l  shareholders to  
surrender thei r  share cer t i f i ca tes  for cancellation and 
re-issue i n  non-negotiable form, so that they would be able 
to avoid the ef fects o f  the adoption of the pr inc ip le  of 
negot iab i l i t y .  S .  240 would allow a person interested i n  
the continued corporation to  apply for a compliance order 
against a shareholder who does not br ing i n  h i s  shares. The 
subsection has no CBCA counterpart. 

8. S .  261(7) would proh ib i t  the corporation, without unanimous 
consent, from making a change of the kind referred to  i n  s. 
1 7 0 ( 1 ) ,  i . e . ,  a change i n  the capital  structure or re la t i ve  
r i gh ts  o f  classes of  shares. We think that any such change 
should be made ei ther under the A C A  before continuance (w i th  
the A C A  safeguard of  a court order i n  some cases) or under 
the proposed ABCA a f ter  continuance (w i th  the voting 
protections and r i g h t  t o  dissent which would be provided by 
the proposed ABCA), and not under a procedure which would 
not provide ei ther protection. S.  261(7) has no CBCA 
counterpart. 

9. S .  261(8! would fol low CBCA s.  261(2) andwould provide that 
a shareholder has no r i gh t  of  dissent i n  respect of  the 
adoption of  a r t i c l es  of  continuance. The law should not 
require the corporation to  continue and then as a resul t  
allow a shareholder compel the corporation to  buy him out.  
Instead, s. 261(9) would allow a shareholder, i n  a case of  
oppression or unfair  prejudice to  h i s  interests, t o  apply to 
the court for an order restraining the adoption of  the 
a r t i c l es  of  continuance, and an order changing them. We 
think that that i s  su f f i c ien t  protection. 

10 .  S .  261(10) i s  intended to  prevent a minori ty from preventing 
an application for continuance by re ject ing the necessary 
special resolut ion. I f  there i s  a disagreement which 
prevents the passage of  a special resolution, the court 
would have power to se t t l e  the terms of  the a r t i c l es  of  
continuance and by-laws. S .  261(10) has no CBCA 
counterpart. 

1 1 .  S .  261(12) to  (15) would require every Alberta company to  
apply for continuance under the proposed ABCA w i th in  3 years 
of the last  day o f  the anniversary month of a company f i r s t  
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occurring af ter  the comencement of  the Act, subject to  the 
power of  the Court to  extend the period for one year, upon 
pain of dissolut ion. We think that th is  rather draconian 
sanction i s  necessary to  ensure an orderly t ransi t ion from 
the ACA t o  the proposed A B C A .  Note that an Alberta company 
which i s  dissolved under s. 2 6 1 ( 1 5 )  would be able to  apply 
for revival  under s. 202 of the draf t  Act. CBCA s. 2 6 1 ( 3 )  
requires a business corporation to  apply for continuance 
wi th in 5 years of  the comencement of  the Act. 

262. A revived company may apply to  the 
Registrar for a c e r t i f i c a t e  of continuance 
and for that purpose 

( a )  section 181(3) to  ( 5 )  and ( 7 )  t o  
( 1 2 )  applies t o  the application as 
i f  the revived company were an 
extra-provincial  corporation, and 

( b )  section 2 6 1 ( 4 1  t o  ( 1 1 )  apply to  the 
application as i f  the revived 
company were an Alberta company. 

NOTE: Continuance of  revived Alberta companies. New. 

Section 262 deals with the continuance o f  "revived 
companies" i . e . ,  ACA companies revived under s. 202 of the 
draf t  Act +or the purpose of  enabl i n  them t o  apply for 
continuance. The ef fect  of  clauses !la) and ( b )  of  s. 262 
would be to  require those revived companies t o  fol low the 
same procedures for continuance that apply to  ACA companies. 
The subsection has no CBCA counterpart. 
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P A R T  21  

EXTRA-PROVINCIAL C O R P O R A T I O N S  

263.  I n  t h i s  Part ,  

( a )  "anniversary month", w i th  reference 
t o  an ext ra-prov inc ia l  corporat ion,  
means the month i n  each year that 
i s  the same as the month i n  which 
i t s  c e r t i f i c a t e  o f  r eg i s t r a t i on  was 
i ssued ; 

( b )  "at torney for  service" or 
"a t torney"  means, w i t h  reference t o  
an ext ra-prov inc ia l  corporation, 
the ind iv idua l  who, according to  
the Registrar 's records, i s  
appointed under t h i s  Part as that  
ext ra-prov inc ia l  corporat ion's 
at torney for service;  

( c )  "char ter "  includes 

( i) a sta tu te ,  ordinance or other 
law incorporating an 
ext ra-prov inc ia l  corporat ion,  
as amended from time t o  time 

( i i) l e t t e r s  patent o f  
incorporation and any l e t t e r s  
patent supplementary t o  them, 

(iii) a memorandum o f  association, 
as amended from time t o  time, 

( i v )  any other instrument o f  
incorporat ion,  as amended from 
time t o  time, and 

( v )  any c e r t i f i c a t e ,  l icence or 
other instrument evidencing 
incorporation; 

( a )  " i n t e rna l  regulat ions" includes 
by-laws, a r t i c l e s  o f  association, 
ru les  or  regulat ions r e l a t i n g  t o  
the management o f  the business and 
a f f a i r s  o f  an ext ra-prov inc ia l  
corporat ion,  by whatever name they 
are ca l led ,  i f  they are made by the 
members or a  class o f  members o f ,  
or  the board of d i rec to rs ,  board o f  
management or other governing body 
o f ,  the ext ra-prov inc ia l  
corporat ion;  

( e l  " registered" means registered under 
t h i s  Part .  



NOTE: D e f i n i t i o n s  fo r  Part 2 1 .  See ACA s .  2 ( 1 )  clauses 5 
and 6 and s .  1 7 7 ( 1 ) .  

264.( 1 )  For the purposes o f  t h i s  Par t ,  
an ex t ra -p rov inc ia l  corpora t ion c a r r i e s  on 
business i n  Alberta i f 

( a )  i t s  name, or  any name under which 
i t  ca r r i es  on business, i s  l i s t e d  
i n  a telephone d i r e c t o r y  fo r  any 
pa r t  o f  Alberta,  

( b )  i t s  name, or any name under which 
i t  ca r r i es  on business, appears or  
i s  announced i n  any advertisement 
i n  which an address i n  Alberta i s  
g iven f o r  the ex t ra -p rov inc ia l  
corpora t ion,  

( c )  i t  has a resident  agent or  
representat ive or a warehouse, 
o f f i c e  or  p lace o f  business i n  
Alberta,  

( d )  i t  s o l i c i t s  business i n  A lber ta ,  

( e )  i t  i s  the owner o f  any es ta te  or 
i n te res t  i n  land i n  Alberta,  

( f )  i t  i s  l icensed or reg is te red  o r  
requ i red t o  be l icensed or  
reg is tered under any Act o f  Alberta 
e n t i t l i n g  i t  t o  do business, 

( g )  i t  i s ,  i n  respect o f  a p u b l i c  
veh ic le  as def ined i n  The Motor 
Transport Act, the holder o f  a 
c e r t i f i c a t e  o f  r e g i s t r a t i o n  under 
The Motor Vehicle Administrat ion 
Act ,  unless i t  ne i ther  p i cks  up nor 
d e l i v e r s  goods o r  passengers i n  
A lber ta ,  

( h )  i t  i s  the holder o f  a c e r t i f i c a t e  
issued by the Alberta Motor 
Transport Board, unless i t  ne i the r  
p i cks  up nor d e l i v e r s  goods or  
passengers i n  Alberta,  or 

( i) i t  otherwise c a r r i e s  on business i n  
Alberta.  

(2) The Registrar  may exempt an 
ex t ra -p rov inc ia l  corporat ion from the payment 
o f  fees under t h i s  Part i f  he i s  s a t i s f i e d  
that  i t  does not c a r r y  on business f o r  the 
purpose o f  gain. 
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NOTE: What const i tutes carrying on business i n  Alberta. 
New. As t o  subsection ( 2 )  see ACA s .  166(3).  

Comnen t 

1 .  For a general discussion of  reg is t ra t ion  of  extra-provincial  
corporations, see our Report pp. 169-171. 

2. Section 264(1) i s  patterned af ter  B r i t i s h  Columbia's section 
1 ( 8 ) ,  though items i n  the l i s t  are d i f f e ren t .  The in tent ion 
i s  t o  l i s t  a number of circumstances under which i t  would be 
doubtful whether a company's a c t i v i t i e s  f a l l  under a general 
d e f i n i t i o n  of  carrying on business but i n  which i t  i s  
desirable that the company register i n  the Province. 
Section 2 6 4 ( l i ( i )  would then include a company which would 
normally be said t o  be carrying on business i n  the Province. 

3 .  ACA s. 165 reads as fol lows: 

165. For the purposes of t h i s  Part, the 
expression, 

( a )  "business" means such lawful 
objects and purposes for which an 
extra-provincial  company i s  
established as are w i t h i n  the 
l eg i s l a t i ve  author i ty o f  the 
Province, and includes the sale of  
i t s  shares or debentures by or on 
behalf o f  the company, but does not 
include the business of banking, 
the construction and operation of  a 
r a i  lway; 

( b )  t o  "carry  on business" means t o  
transact any of  the ordinary 
business of an extra-provincial  
company whether by means of  an 
employee or an agent and whether or 
not the company has a resident 
agent or representative or a 
warehouse, o f f i c e  or place of 
business i n  the Province. 

We think that s. 264(1) covers the ground more thoroughly 
and c l ea r l y .  

265.(1) This Part does not apply to  

( a )  an extra-provincial  corporation 
required to  be licensed as an 
insurer under The Alberta Insurance 
Act, 

( b )  an extra-provincial  corporation 
required t o  be registered under The 
Trust Companies Act, or 
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( c )  an e x t r a - p r o v i n c i a l  a s s o c i a t i o n  as 
d e f i n e d  i n  Par t  2  o f  The 
Co-opera t i ve  Assoc ia t ions  Ac t .  

( 2 )  This  Pa r t  does no t  app ly  t o  a  
Canada c o r p o r a t i o n  so as t o  a f f e c t  i t s  r i g h t  
t o  c a r r y  on bus iness i n  A l b e r t a .  

NOTE: A p p l i c a t i o n  o f  Par t  2 1 .  A C A  s .  182 and 1 7 6 i 3 )  
var i e d .  

Comnen t  

1 .  The t h ree  Acts  mentioned i n  s .  2 6 5 ( 1 )  have separate 
r e g i s t r a t i o n  systems f o r  e x t r a - p r o v i n c i a l  insurance 
companies, t r u s t  companies and co -ope ra t i ve  assoc ia t i ons  
r e s p e c t i v e l y .  

2 .  S .  2 6 5 ( 2 1  i s  i nc l uded  t o  ensure the  c o n s t i t u t i o n a l  v a l i d i t y  
o f  the  r e g i s t r a t i o n  requi rement  i n s o f a r  as i t  a f f e c t s  Canada 
co rpo ra t i ons ,  though Par t  21 does n o t  p u r p o r t  t o  a f f e c t  the  
r i g h t  t o  do bus iness i n  the p rov i nce  i n  any way. 

D i v i s i o n  1 

R e g i s t r a t i o n  

2 6 6 . (  1 )  Every e x t r a - p r o v i n c i a l  
c o r p o r a t i o n  s h a l l  be r e g i s t e r e d  under t h i s  
Par t  b e f o r e  o r  w i t h i n  30 days a f t e r  i t  
comnences c a r r y i n g  on bus iness i n  A l b e r t a .  

( 2 )  An e x t r a - p r o v i n c i a l  c o r p o r a t i o n  
r e g i s t e r e d  under Pa r t  8  o f  The Companies Act 
immediate ly  be fo re  the  coming i n t o  f o r c e  o f  
t h i s  Act i s  deemed t o  be r e g i s t e r e d  under 
t h i s  P a r t .  

NOTE: Requirement t o  r e g i s t e r .  A C A  s .  1 6 6 ( 1 )  and ( 2 ) ,  
va r i ed .  

Comnen t 

1 .  S .  2 6 6 ( 1 ) ,  together  w i t h  s .  2 6 7 ( 1 )  would c a r r y  fo rward  the  
A C A  requirement t h a t  an e x t r a - p r o v i n c i a l  company r e g i s t e r  no 
l a t e r  than 30 days a f t e r  i t  comnences t o  c a r r y  on  business 
i n  A lbe r t a .  

2 .  A C A  s .  1 6 6 ( 3 )  has no t  been c a r r i e d  forward as p a r t  o f  s .  
2 6 6 .  I t  a l l ows  the  M i n i s t e r  t o  exempt from r e g i s t r a t i o n  an 
e x t r a - p r o v i n c i a l  company t ha t  does no t  c a r r y  on bus iness f o r  
g a i n .  I ns tead ,  s .  2 6 4 ( 2 )  would a l l o w  the Reg i s t r a r  t o  g ran t  
an exemption f rom pay ing  fees. 



267.(1)  An ext ra-prov inc ia l  corporat ion 
sha l l  apply for  r eg i s t r a t i on  by sending t o  
the Registrar a statement i n  prescribed form. 

(2) The statement sha l l  be accompanied 
by 

( a )  a copy o f  the charter o f  the 
ext ra-prov in ica l  corporat ion 
v e r i f i e d  i n  a manner sa t i s fac to ry  
t o  the Registrar,  and 

( b )  the appointment o f  i t s  at torney for 
service,  i n  prescribed form. 

( 3 )  I f  a l l  or any par t  o f  the charter 
i s  not i n  the English language, the Registrar 
may requi re  the submission t o  him o f  a 
t rans la t ion  o f  the charter or that pa r t  o f  
the char ter ,  v e r i f i e d  i n  a manner 
sa t i s fac to ry  t o  him, before he reg is te rs  the 
ext ra-prov inc ia l  corporat ion.  

NOTE:  Appl icat ion fo r  reg is t ra t ion .  ACA s. 167, var ied.  

Comnen t 

One o f  the p r i nc i pa l  purposes o f  r eg i s t r a t i on  o f  a an 
ext ra-prov inc ia l  corporation i s  t o  enable a person deal ing 
w i th  i t  t o  obta in  basic information about i t .  Section 267 
i s  intended t o  achieve t h i s  purpose by prescr ib ing the 
information which must be f i l e d .  "Charter" i s  defined i n  s.  
263(c) and does not include a r t i c l e s  o f  association or 
by-laws. 

268. The Registrar may, upon request, 
reserve for  30 days a name for an 
ext ra-prov inc ia l  corporation that 

( a )  intends t o  become reg is tered,  

( b )  i s  about t o  change i t s  name, or 

( c )  i s  intended t o  resu l t  from an 
amalgamation o f  2 or more bodies 
corporate. 

NOTE:  Reservation o f  name. New. 

Comnen t 

S .  268 would al low fo r  reservations o f  names for  
ext ra-prov inc ia l  corporations i n  much the same way that s .  
1 1 ( 1 )  o f  the d r a f t  Act would provide fo r  the reservat ion o f  
names fo r  ABCA corporations. 
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269.(1) An extra-provincial  corporation 
shal l  not be registered with o r ,  wi th in 
Alberta, have, carry on business under or 
ident i fy  i t s e l f  by, a name that i s  

( a )  prohibi ted by the regulations, 

( b )  ident ical  to  the name of a body 
corporate incorporated under the 
laws of  Alberta, 

( c )  reserved for an intended 
corporation or a corporation under 
section 1 1 ( 1 ) ,  

( d l  reserved for an extra-provincial 
corporation or an intended 
extra-provincial corporation under 
section 268, or 

( e l  disapproved by the Registrar 
pursuant to  subsection ( 2 ) .  

( 2 )  The Registrar may disapprove the 
name of an extra-provincial  corporation i f ,  
i n  h i s  opinion, the name 

( a )  i s  objectionable, 

(b )  i s  l i k e l y  t o  mislead or confuse, or 

( c )  i s  similar to  the name of  any other 
body corporate or to  the name of 
any association, partnership or 
f i rm known to  the Registrar, i f  the 
use of that name would be l i k e l y  to  
mislead or confuse, unless the body 
corporate, association, partnership 
or f i rm consents i n  wr i t ing  to  the 
use of that name i n  whole or i n  
par t ,  and, i f  required by the 
Registrar, undertakes to  dissolve 
or change i t s  name to  a dissimi lar 
name wi th in 6 months af ter  the date 
of regis t rat ion of the 
extra-provincial corporation under 
th is  Part. 

( a )  through inadvertence or otherwise, 
an extra-provincial corporation i s  
registered with or later acquires a 
name that contravenes subsection 
(11, or 

( b )  the Registrar disapproves an 
extra-provincial corporation's name 
after i t  i s  registered under th is  
Part , 



the Registrar may, by notice in writing, 
giving his reasons, direct the 
extra-provincial corporation to change its 
name to one that he approves within 90 days 
after the date of the notice. 

( 4 )  The Registrar may give a notice 
under subsection (3) on his own initiative or 
at the request of a person who feels 
aggrieved by the name that contravenes 
subsection (I). 

( 5 )  This section does not apply to a 
Canada corporation. 

NOTE: Name of extra-provincial corporation. ACA s. 1 1 ,  
varied extensively. 

1 .  S .  269 would apply to extra-provincial corporations much the 
same rules regarding names as s. 12 of the draft Act would 
apply to ABCA corporations. 

2. If the Registrar were to disapprove a name under s. 269(2) 
the situation of the extra-provincial corporation might be 
very difficult. The name might have very substantial good 
will in a large number of jurisdictions so that it would not 
make economic good sense to change i t ;  or the corporation 
might be incorporated by special statute and unable to 
control its own name. The corporation might therefore be 
effectively barred from Alberta by the name requirements. 
S. 269 and s. 270 attempt to balance the desirability of 
preserving the scheme of corporate names against that 
difficulty. 

3. S .  269(3) would allow the Registrar to require an 
extra-provincial corporation (other than a Canada 
corporation: see s. 26915) to change its name on pain of 
cancellation of its Alberta registration. In so doing the 
subsection goes farther than does the ACA, but the absence 
of the power would enable the extra-provincial corporation 
to carry on business under a name the use of which would be 
prohibited by the statute. 

4. S. 270. would give some relief against the requirements of 
269. 

270.(1) Nothwithstanding section 269, 
an extra-provincial corporation the name of 
which contravenes section 269 may, with 
approval of the Registrar 

(a) be registered with its own name, 
and 

(b) carry on business in Alberta under 



an assumed name the use of which is 
approved by the Registrar and which 
does not contravene section 269. 

(2) The extra-provincial corporation 

(a) shall acquire all property and 
rights in Alberta under its assumed 
name, and 

(b) is entitled to all property and 
rights acquired, and subject to all 
obligations and liabilities 
incurred, under its assumed name as 
if the same had been acquired and 
incurred under its own name. 

( 3 )  The extra-provincial corporation 
may sue or be sued in its own name, its 
assumed name, or both. 

NOTE Registration by pseudonym. New. 

1 .  As we point out at p. 169 of our Report and in our comnents 
on s. 269, that section, if rigidly enforced, would require 
an extra-provincial corporation the name of which would 
contravene s. 269 to change its name in order to do business 
in Alberta. The corporation might not legally be able to do 
so, or i t  might lose substantial goodwill or incur 
substantial cost in order to do so; in other words, legal or 
practical considerations might preclude i t  from registering. 
S .  270. is intended to give i t  some relief. 

2. S .  270. would allow the corporation to register under its 
own name but to carry on business and acquire property and 
rights in Alberta under an assumed name; the registration 
and the assumed name would have to be approved by the 
Registrar and the assumed name would have to comply with s. 
269. 

3. The evil to be guarded against is the doing of business 
under an objectionable name. The name in which an action is 
brought or defended does not give rise to that evil, and the 
corporation should be capable of suing or being sued under 
both names. There is also no reason why i t  should not 
conduct its dealings with the Registrar under either name. 

4. The purpose of registration is tc make information available 
to those who have legitimate use for it.  The Registrar 
should therefore maintain his records so that a person 
searching either the corporation's own name or its assumed 
name will be able to locate the Registrar's file. 

5. The regulations should prescribe a special form of 
certificate of registration saying that X Ltd. (the 
corporation's own name) is registered and is entitled and 
obliged to carry on business in Alberta as Y Ltd. (its 
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assumed name). 

271.(1) Subject to section 269, upon 
receipt of the statement and other documents 
required by section 267 and of the prescribed 
fees, the Registrar shall 

(a) file the statement and documents, 

(b) register the extra-provincial 
corporation, and 

(c) issue a certificate of registration 
in prescribed form in accordance 
with section 255. 

(2) A certificate of registration 
issued under this section to an 
extra-provincial corporation is conclusive 
proof for the purposes of this Act and for 
all other purposes that the provisions of 
this Act in respect of registration of the 
extra-provincial corporation and all 
requirements precedent and incidental to 
registration have been complied with, and 
that the extra-provincial corporation has 
been registered under this Part as of the 
date shown in the certificate of 
registration. 

NOTE: Certificate of registration. ACA s. 168 and 169, 
varied. 

Comnen t 

1. ACA s. 168(1) provides that "the Registrar may, in his 
discretion, register the company...". It does not lay down 
any rules about the exercise of the discretion which those 
words appear to confer upon the Registrar. I t  may be that 
the discretion is intended to preclude the registration of 
extra-provincial corporations which have engaged in criminal 
or otherwise unworthy activities. I t  appears to us that if 
such corporations are to be prevented from doing business in 
Alberta, that objective should not be accomplished 
indirectly by a provision requiring registration and by 
another provision allowing an administrative official an 
untramneled discretion to refuse registration. Further, i t  
appears to us that the corporation is likely to do business 
anyway, and that those dealing with i t  will be deprived of 
the information and place for service which are to be 
provided under the registration provisions. Finally, the 
corporation could simply incorporate an Alberta subsidiary 
and do its business that way. For all these reasons we 
recomnend dropping the discretion, and s. 269 of the draft 
Act is mandatory, subject to the Registrar's discretion 
about corporate names, and subject to compliance with the 
requirements of the Act and regulations. 
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2 .  ACA section 168( 1 )  ( b )  goes on to  make elaborate prov is ion 
for the contents o f  the c e r t i f i c a t e  o f  r eg i s t r a t i on  for  a 
spec ia l ly  l im i ted  ext ra-prov inc ia l  company. We think that 
the essence o f  the information t o  be conveyed i s  that the 
l i a b i l i t y  o f  shareholders i s  l im i ted ,  and, apart from the 
r a r i t y  o f  spec ia l ly  l im i ted  companies, we th ink that no 
further statement i s  needed i n  order t o  put on the i r  guard 
those who deal w i t h  such companies. 

3 .  As t o  subsection ( 2 ) ,  conclusiveness o f  the c e r t i f i c a t e  o f  
r eg i s t r a t i on  i s  stated i n  the same terms as fo r  a 
c e r t i f i c a t e  o f  incorporation: see s. 9 (2 )  o f  the d r a f t  Act. 

272.(1) Subject t o  subsection ( 2 ) ,  the 
Registrar may cancel the reg i s t r a t i on  o f  an 
ext ra-prov inc ia l  corporation i f  

( a )  the ext ra-prov inc ia l  corporation i s  
i n  defaul t  for  a per iod o f  one year 
i n  sending t o  the Registrar any 
fee, not ice or document required by 
t h i s  Part ,  

( b )  the ext ra-prov inc ia l  corporation 
has sent a not ice t o  the Registrar 
under subsection (4) or the 
Registrar has reasonable grounds t o  
be l ieve that the ext ra-prov inc ia l  
corporation has ceased t o  car ry  on 
business i n  Alberta, 

( c )  the ext ra-prov inc ia l  corporat ion i s  
dissolved, 

( d l  the ext ra-prov inc ia l  corporation 
does not carry  out an undertaking 
given under section 269(2) ( c ) ,  

( e l  the ext ra-prov inc ia l  corporat ion 
does not comply w i t h  a d i r ec t i on  o f  
the Registrar under section 269(3) ,  
or 

( f )  the ext ra-prov inc ia l  corporat ion 
has otherwise contravened t h i s  
Part . 

( 2 )  The Registrar sha l l  not cancel the 
reg i s t r a t i on  o f  an ext ra-prov inc ia l  
corporation under subsection ( 1 )  u n t i l  

( a )  he has given at  least 90 days 
not ice o f  the proposed cancel la t ion 
w i t h  h i s  reasons for  i t ,  

( i )  t o  the e x t r a - ~ r o v i n c i a l  
corporation by registered mai l  
addressed t o  i t s  head o f f i c e ,  
and 
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(i i ) to its attorney for service in 
accordance with section 275, 

(b) he has published a notice of the 
proposed cancellation in the 
Registrar's periodical, and 

(c) either no appeal is comnenced under 
section 239 or, if an appeal has 
been comnenced, i t  has been 
discontinued or the Registrar's 
decision is confirmed on the 
appea 1 . 

(3) The Registrar may reinstate the 
registration of an extra-provincial 
corporation that was cancelled under 
subsection (l)(a) upon the receipt by the 
Registrar of the fees, notices and documents 
required to be sent to him and of the 
prescribed reinstatement fee. 

( 4 )  An extra-provincial corporation 
that ceases to carry on business in Alberta 
shall send a notice to that effect to the 
Registrar. 

NOTE: Cancellation of registration on Registrar's 
initiative. ACA s. 170, 171 and 188 varied. See also 
Saskatchewan BCA s. 290. 

1 .  ACA s. 170(1) vests the power of suspension or revocation of 
registration in the Lieutenant Governor in the Council "for 
good cause or for failure to comply with any requirement of 
this Part . Such an untramnelled discretionary power seems 
to us to be inappropriate. Our proposal is that where there 
is a demonstrable failure to comply with Part 21 (e.g., by 
failing to file annual returns) the Registrar should have 
the power to cancel the registration, and that is all. 

2. ACA s. 171(1) gives the Registrar a discretion to cancel the 
registration of an extra-provincial corporation both in the 
case in which i t  has ceased to carry on business in Alberta 
and the case in which i t  has ceased to exist. 

273.(1) Subject to section 269, upon 
the reinstatement of the registration of an 
extra-provincial corporation pursuant to 
section 272(3), the Registrar shall issue a 
new certificate of registration in prescribed 
form. 

(2) The cancellation of the 
registration of an extra-provincial 
corporation does not affect its liability for 
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its obligations. 

NOTE: New certificate of registration; effect of 
termination of suspension and reinstatement. ACA s. 1 7 0 ( 2 )  
varied, and s. 1 7 1 ( 2 )  in part. See also CBCA s. 2 0 2 ( 4 ) .  

Comnen t 

ACA section 1 7 0 ( 2 )  provides that no suspension or revocation 
affects the rights of any creditor. We have used somewhat 
broader langua e in s. 2 7 3 ( 2 )  of the draft Act. The wording 
of section 273721 is taken Prom CBCA section 202 (41  though 
without reference to rights of other persons acquired during 
that period of revocation. 

Division 2  

Information 

274 .  An extra-provincial corporation 
shall set out its name in legible characters 
in or on all contracts, invoices, negotiable 
instruments, orders for goods or services 
issued or made by or on behalf of the 
extra-provincial corporation in the course of 
carrying on business in Alberta. 

NOTE: Use of corporate name. ACA s. 173 varied to conform 
with ss. 1 0 ( 8 )  of the draft Act which apply to Alberta 
corporations. 

Comnen t 

S. 274 would impose a duty upon an extra-provincial 
corporation to display its name in cases much like those in 
which an Alberta corporation would be obliged to do so. 

2 7 5 . ( 1 )  If an attorney of an 
extra-provincial corporation dies or resigns 
or his appointment is revoked, the 
extra-provincial corporation shall forthwith 
send to the Registrar an appointment in 
prescribed form of an individual as its 
attorney for service and the Registrar shall 
file the appointment. 

( 2 )  An extra-provincial corporation may 
in prescribed form appoint an individual as 
its alternative attorney if that individual 
is 

(a) a member of a partnership of which 



the attorney is also a member, or 

(bl an assistant manager of the 
extra-provincial corporation and 
the attorney is the manager for 
Alberta of the extra-provincial 
corporation. 

(3) The extra-provincial corporation 
shall send to the Registrar 

(a) each appointment by i t  of an 
alternative attorney, and 

(b) if the alternative attorney dies or 
resigns or his appointment is 
revoked, a notice to that effect, 

and the Registrar shall file the appointment 
or notice, as the case may be. 

( 4 )  An attorney for an extra-provincial 
corporation who intends to resign shall 

(a) give not less than 60 days notice 
to the extra-provincial corporation 
at its head office, and 

(b) send a copy of the notice to the 
Registrar who shall file it. 

(5) An attorney shall forthwith send 
the Registrar a notice in prescribed form of 
any change of the attorney's address and the 
Registrar shall file the notice. 

(6) The extra-provincial corporation 
shall ensure that the address of its attorney 
is an office which is 

(ai accessible to the public during 
normal business hours, and 

Ib) readily identifiable from the 
address or other description given 
in the notice referred to in 
subsection (5) or the appointment 
referred to in section 267(21(b). 

(7) A notice or document required or 
permitted by law to be sent or served in 
Alberta upon an extra-provincial corporation 
may be 

(a) delivered to its attorney or to an 
individual who is its alternative 
attorney according to the 
Registrar' s records, 

(b )  delivered to the address, according 
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t o  the Registrar 's records, o f  i t s  
at torney, or 

( c )  sent by registered mai l  t o  that 
address. 

( 8 )  A not ice or document sent by 
registered mail t o  the at torney's address i n  
accordance w i th  subsection ( 7 ) ( c )  sha l l  be 
deemed to  be received or served at  the time 
i t  would be del ivered i n  the ordinary course 
of  mai l ,  unless there are reasonable grounds 
for be l iev ing that the attorney d i d  not 
receive the not ice or document at  that time 
or at a l l .  

(9) An ind iv idual  whose appointment as 
an attorney or a l te rna t i ve  attorney o f  an 
ext ra-prov inc ia l  corporation i s  f i l e d  w i t h  
the Registrar o f  Companies imnediately before 
the comnencement o f  t h i s  Act i s  deemed to  be 
i t s  attorney or an a l te rna t i ve  attorney, as 
the case may be, upon the comnencement o f  
t h i s  Act. 

NOTE: Attorney for service o f  an ext ra-prov inc ia l  
corporation. ACA s. 174 substant ia l ly  varied. See also s 
247 o f  the d r a f t  Act regarding service on Alberta 
corporations. 

1.  S.  275(7 ) (a )  would preserve the ex is t ing  r i g h t  t o  serve the 
attorney o f  an ext ra-prov inc ia l  corporation. S. 275(71(b) 
and ( c )  would go further and permit service by de l ivery  or 
mail upon the at torney's o f f i c e  i n  the samy way as s .  247 o f  
the d r a f t  Act would permit service upon the registered 
o f f i c e  o f  an ABCA corporation. 

2. S .  275 also deals w i t h  the replacement and resignat ion o f  an 
attorney, w i th  the access ib i l i t y  o f  the at torney's o f f i c e ,  
and wi th  a l te rna t i ve  attorneys. 

276.(1) A registered ext ra-prov inc ia l  
corporation sha l l  send t o  the Registrar 

( a )  a copy o f  each amendment t o  i t s  
charter w i t h i n  one month a f te r  the 
e f f ec t i ve  date o f  the amendment, 
v e r i f i e d  i n  a manner sat is factory  
t o  the Registrar, and 

( b )  a not ice i n  prescribed form of  any 
change i n  

( i )  the address of  i t s  head o f f i c e  
i n  or outside Alberta, or 



(ii) the membership of its board of 
directors, board of management 
or other governing body, 

within one month after the 
effective date of the change, 

and the Registrar shall file the copy or the 
notice, as the case may be. 

(2) A  notice sent to the Registrar 
pursuant to subsection ( 1  )(b) (ii) shall 
contain the address and occupation of each 
new member of the board of directors or 
governing body. 

not required to send a notice under subsecton 
(l)(b) if 

(a) the effective date of the change 
occurs in its anniversary month or 
the month following, and 

(b) the change is reflected in the 
annual return required to be filed 
under section 279( 1). 

(4) If the amendment to its charter 
effects a change in the name of an 
extra-provincial corporation under which i t 
is registered, the Registrar, upon filing the 
copy of the amendment under subsection 
(l)(a), shall issue a new certificate of 
amendment of registration in prescribed form 
and change his records accordingly. 

NOTE: Filing of amendments to charter and notice of 
chanqes in head offices or directors. A C A  s. 175(1) and (3) 
varied. Subsections (l)(b), (2) and (3) are new. 

Comnen t 

1 .  S. 276(1)(a) follows A C A  s. 175(1) with two exceptions. 
Firstly, by reason of the definition of "charter" in s. 
263(c), amendments to internal regulations would no longer 
be required to be filed. Secondly, the copies would have to 
be verified to the Registrar's satisfaction. S. 276(1) 
would go on to require that amendments be verified in a 
manner satisfactory to the Registrar and to require notice 
of changes in head offices and in the membership of 
governing bodies to be in prescribed form. 

2. The requirement in s. 276(1)(b) to file notice of changes in 
address or directors is new. 

3. S. 276(4) is a recasting of A C A  s. 175(3) but confined to 
amendments to the charter that effect a change of corporate 
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name. We do not see the need for a new certificate of 
registration in any other circumstances except in cases of 
amalgamation which are dealt with separately in s. 277. 

277.(1) A registered extra-provincial 
corporation shall send to the Registrar 

(a) a copy of any instrument effecting 
an amalgamation of the 
extra-provincial corporation with 
one or more other extra-provincial 
corporations, 

(b) a copy of the amalgamation 
agreement, if any, and 

/c) a statement in prescribed form 
relating to the amalgamated 
extra-provincial corporation and 
the documents referred to in 
section 267(2), 

within one month after the effective date of 
the amalgamation. 

(2) Upon receiving the documents 
referred to in subsection ( 1 1 ,  the Registrar 
shall file them and issue a new certificate 
of registration of the amalgamated 
extra-provincial corporation. 

NOTE: Filing of instrument of amalgamation. New. 

Comnen t 

This provision is new to Alberta but an equivalent provision 
is found in the British Columbia BCA. A change so 
significant as an amalgamation should be reflected in the 
Registrar's records at an early date. 

278.11) If liquidation proceedings are 
comnenced in respect of a registered 
extra-provincial corporation, the 
extra-provincial corporation, or, if a 
liquidator is appointed, the liquidator, 

(a) shall send to the Registrar 
forthwith after the comnencment of 
those proceedings a notice showing 
that the proceedings have comnenced 
and the address of the liquidator 
if one is appointed, and 

(b) shall send to the Registrar 
forthwith after the completion of 
those proceedings a return relating 



to the l iqu idat ion.  

( 2 )  The Registrar shal l  

( a )  upon receivin a notice under 
subsection ( 1 3 1 a ) .  f i l e  i t  and 
publish a notice respecting the 
l iquidat ion i n  the Registrar's 
periodical,  and 

( b )  upon receivin a return under 
subsection ( t g ( b ) .  f i l e  i t  and 
cancel the regist rat ion of the 
extra-provincial corporation 
forthwith after the expiration of  3 
months following the date o f  f i l i n g  
of the return. 

( 3 )  The l iquidator of  a registered 
extra-provincial corporation shal l  send to  
the Registrar a notice of any change i n  h is  
address wi th in one month af ter  the ef fect ive 
date of the change, and the Registrar shal l  
f i l e  the notice. 

NOTE: Notices and returns respecting l iquidat ion. New. 

Comnen t 

BCCA ss. 341 and 342 require the l iquidator of an 
extra-provincial corporation to  f i l e  a notice of h is  
appointment and copies of h is  accounts. I t  appears to  us 
that the information so provided would be of value, and 
section 278( 1 )  ( b )  therefore makes provision for i t .  

279.( 1 )  A registered extra-provincial 
corporation shal l ,  i n  each year on or before 
the last day of  the month immediately 
following i t s  anniversary month, send to the 
Registrar a return i n  prescribed form and the 
Registrar shal l  f i l e  i t .  

( 2 )  A registered extra-provincial  
corporation shal l ,  at the request of  the 
Registrar, send to the Registrar a return 
containing any further or other information 
that the Registrar may reasonably require. 

NOTE:  Annual and other returns. ACA s. 177 varied. 

1 .  This section carr ies forward the exist ing requirement for 
annual returns, unchanged i n  substance but requiring the 
annual return to be i n  prescribed form, as i s  the case with 
annual returns for Alberta corporations under s .  256(1) of  



the draf t  Act. 

2 .  A C A  s.177(4), which makes i t  an offence for an 
extra-provincial company to f a i l  to register or f i l e  an 
annual return has not been carried forward here. S .  284 of 
the dra f t  Act would apply. 

280.(1) The Registrar may furnish any 
person with a  ce r t i f i ca te  that an 
extra-provincial corporation has sent to the 
Registrar a  document required to be sent to 
him under th is  Act. 

( 2 )  A ce r t i f i ca te  purporting to  be 
signed by the Registrar and stat ing that a  
named extra-provincial corporation was or was 
not registered on a  specified day or during a  
specified period, i s  admissible i n  evidence 
as prima facie proof of the facts stated i n  
i t  without proof of the Registrar's 
appointment or signature. 

NOTE: Cert i f icate of compliance. New. 

The proposed s. 280(1) i s  the counterpart of s.  256(2)of 
respecting Alberta corporations. S .  280(2) would provide 
for a  ce r t i f i ca te  of  status or of  "good standing" as i t  i s  
sometimes referred to and i s  the counterpar1 of s. 256(3).  

Division 3 

Capacity, D isab i l i t ies  and Penalties 

281. No act of an extra-provincial 
corporation, including any transfer of  
property to  or by an extra-provincial 
corporation, i s  inval id  by reason only 

( a )  that the act or transfer i s  
contrary to or not authorized by 
i t s  charter or internal regulations 
or any l a w  of the ju r isd ic t ion  i n  
which i t  i s  incorporated, or 

( b l  that the extra-provincial 
corporation was not then 
registered. 

NOTE: Val id i ty  of  acts. New. 



Comnen t 

1 .  ACA s. 172 provides that a registered extra-provincial 
company "may wi th in the Province carry on business i n  
accordance with i t s  ce r t i f i ca te  of registrat ion, and for 
that purpose exercise the powers contained i n  i t s  charter 
and regulations". ACA s. 181 provides that "subject to  the 
provisions of i t s  charter and regulations and of th is  Act, 
every extra-provincial company registered under th is  Act may 
exercise a l l  the r ights and powers and privi leges by th is  
Act granted to  and conferred upon companies". I t  appears to 
us that the combined ef fect  of these provisions i s  to  allow 
an extra-provincial company to re l y  upon the doctrine of 
u l t r a  vires i f  that doctrine i s  part o f  i t s  basic 
corporation law. I t  may be that,  even i f  both sections were 
merely carr ied forward verbatim in to  the proposed ABCA,  the 
result  would be quite d i f ferent ,  because the " r igh ts  and 
powers and privi leges by the Act granted to  and conferred 
upon companies" would presumably include "the r igh ts ,  powers 
and privi leges of a natural person which s. 1 5 (  1 )  of the 
proposed ABCA declares a corporation to have. Such a 
s igni f icant  change i n  pol icy should not, we think, pass 
unnoticed; and we think also that something should be done 
to  ensure that there w i l l  be no doubk,what i s  intended; 
there might be doubt about the e f fe~t iveness of what might 
look l i k e  an attempt to confer capac!ty2upon an 
extra-provincial corporation. We think that s. 281 would 
have the desired effects. 

2. We now turn to  question whether the l a w  of Alberta should or 
should not recognize a l im i ta t ion  upon the corporate powers 
of extra-provincial corporations that do business i n  
Alberta. We are of the opinion that i t  should not.  The law 
of Alberta obviously cannot confer upon an extra-provincial 
corporation a capacity which i t s  basic corporation law does 
not give i t ,  but we think that the law of Alberta can and 
should make binding upon an extra-provincial corporation a l l  
acts done, or purported to be done, by i t ,  to which the l a w  
of Alberta applies. When a corporation i s  doing business i n  
Alberta we think that a l l  the reasons which lead us to 
propose the abol i t ion of the doctrine of u l t r a  vires i n  
re la t ion  to  Alberta corporations apply i n  re lat ion to  i t .  

3 .  S.  281 i s  intended to give effect to  these views by 
providing that no act of an extra-provincial corporation i s  
inva l id  merely because i t  i s  not authorized by the basic law 
of the corporation. 

282.(1) An extra-provincial corporation 
while unregistered i s  not capable of 
comnencing or maintaining any action or other 
proceeding i n  any court i n  Alberta i n  respect 
of any contract made i n  the course of  
carrying on business i n  Alberta while i t  was 
unregistered. 

( 2 )  I f  an extra-provincial corporation 
was not registered at the time i t  comnenced 
an action or proceeding referred to  i n  
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subsection ( 1 )  but becomes registered 
afterward, the action or proceeding may be 
maintained as if it had been registered 
before the comnencement of the action or 
proceeding. 

NOTE: Capacity to comnence and maintain legal proceedin s. 
ACA s. 179 varied and with the addition of subsection ( 2 7 .  

Comnen t 

1 .  S. 2 8 2 ( 1 )  would carry forward the existing policy of ACA s. 
179. 

2. S. 2 8 2 ( 2 )  has been added to declare what is really the 
existing law. 

283.  A person who fails to comply with 
this Part is guilty of an offence and liable 
on sunary conviction to a fine of not more 
than $5,000. 

NOTE: General penalty. New. 
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CONSEQUENTIAL AND COMMENCEMENT 

284 . (1 )  The Companies Act i s  amended by 
t h i s  sect ion.  

( 2 )  The fo l l ow ing  sect ion i s  added 
a f t e r  sect ion 2: 

2 .1 .  Notwithstanding anything i n  
t h i s  Act, upon the coming i n t o  fo rce  o f  
The Alberta Business Corporations Act, 
no company sha l l  be incorporated, 
reg is te red  o r  continued i n t o  o r  out o f  
A lber ta ,  under t h i s  Act unless i t  
complies w i t h  Part 9 .  

( 3 )  The fo l l ow ing  sect ion i s  added 
a f t e r  sect ion 3 :  

3.1 This Act does not apply t o  a 
corporat ion as def ined i n  The Alberta 
Business Corporations Act. 

( 4 !  Section 16(2)  i s  amended by 
s t r i k i n g  out " i f  the company i s  incorporated,  
or  i t s  name i s  changed, as the case may be,"  
and s u b s t i t u t i n g  " i f  i t s  name i s  changed . 

( 5 )  The fo l l ow ing  sect ion i s  added 
a f t e r  sect ion 50: 

50.1 I f  a t  the coming i n t o  force 
o f  The Alberta Business Corporations Act 
a company by i t s  memorandum or a r t i c l e s  
p r o h i b i t s  the payment o f  d iv idends t o  
i t s  members, no amendment may thereaf ter  
be made t o  the memorandum o r  a r t i c l e s  t o  
remove o r  q u a l i f y  that  p r o h i b i t i o n .  

( 6 )  Sections 97 t o  102 and 104 t o  106 
are repealed. 

(7) Notwithstanding subsection ( 6 )  the 
p r i o r i t y  o f  a mortgage reg is tered before  o r  
w i t h i n  60 days a f t e r  comnencement o f  t h i s  Act 
i s  determined by sect ions 97 and 98 o f  the 
Companies Act. 

( 8 )  Section 157 i s  amended by repea l ing 
subsections ( 2 )  and ( 3 )  and by s u b s t i t u t i n g  
the fo l l ow ing :  

( 2 1  No app l i ca t ion  may be made 
under t h i s  sect ion a f t e r  the coming i n t o  
force o f  The Alberta Business 
Corporations Act. 
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(9) Part 8 is repealed 

(10) The following section is added 
after section 185: 

185.1 The Registrar shall not 
revoke any direction or authorization 
given by him under section 183, 184 or 
185. 

NOTE: Consequential amendments to The Companies Act, 
chapter 60 of The Revised Statutes of Alberta 1970. 

The amendments to The Companies Act would be primarily aimed 
at achieving the following: 

(a) preventing any further incorporations under i t  except 
for not-for-profit companies that come within Part 9 
entitled "Provisions Applying to Companies with Objects 
Other than the Acquisition of Gain", 

!b) preventing extra-provincial corporations from 
continuing under that Act, since they may continue 
under the ABCA , 

(c) repealing Part 8 so that extra-provincial corporations 
will register under Part 21 of the ABCA instead, 

(dl preventing not-for-profit companies from converting to 
a "business company" status, especially after the time 
limit for continuance under ABCA s. 261(15) has 
expired. Not-for-profit companies would remain under 
the ACA until the ACA is itself replaced by new 
legislation covering not-for-profit corporations, 

(el bringing the registration of all corporate mortgages 
and debentures under the proposed Act instead of the 
ACA, and 

( f )  giving effect to the deletion of the prohibition in ACA 
s. 7 against the carrying on of business by large 
unincorporated associatons. 

There may well be other minor amendments that could also be 
made to The Companies Act but those set out in our section 
285 are the main ones that we see as being necessary. 

286. [consequential amendments to other 
Acts. 1 

NOTE: Consequential amendments to other Acts. 
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Comnen t 

1 .  As a consequence of the way in which the draft Act deals 
with the subjects of Insider Trading and Take-over Bids i t  
will be necessary to ensure that the Securities Act or its 
successor : 

( 1 )  applies its take-over bid provisions without regard to 
the address or location of a corporation's 
shareholders, i.e., whether or not the shareholders are 
residents of Alberta; 

(2) applies its insider trading provisions to corporations 
without regard to the incorporating jurisdiction, i.e., 
whether or not the incorporating jurisdiction is 
Alberta. 

The Statutes of Alberta have numerous provisions that refer 
to The Companies Act. As our draft contemplates a 
transitional period during which business companies under 
the ACA may continue under the ABCA, many of those 
provisions will need to be amended to add a reference to the 
ABCA or to corporations under the ABCA, rather than 
replacing one with the other. The following is a list of 
statutory provisions that refer to The Companies Act or to 
specific sections of that Act: 

The Cemeteries Act, ss. 20(1) and 13), 22 and 61(1) 
The Cemetery Companies Act, s. 4(4) 
The Chartered Accountants Act, ss. 53(3) (c) and 55( 1) 
The Collection Practices Act, s. 3(l)(b) 
The Condominium Property Act, s. 14i4) 
The Co-operative Associations Act, ss. 12(l)(e) and 14 
The Credit Union Act, ss. 19(3)(b), 64.1 and 80(l)(b) 
The Crowsnest Pass Municipal Unification Act, s. 8(a) 
The Dental Association Act, s. 70(3)(c) and 72 
The Department of Government Services Act, s.l1(4)(d) 
The Department of Housing and Public Works Act, s. 

12(3) (c)(iv) 
The Alberta Energy Company Act, ss. l(l)(d), 2, 3(1), 5(1), 

8(4), 10(2), 12(5), 14(1) and (21, 17(a), 21(2) and 
23( 1 )  

The Franchises Act, ss. 46(1) and 54(5) 
The Alberta Gas Trunk Line Company Act, ss. 13(l) ( i ) ,  27(a) 

and 31(1) 
The Alberta Hospital Association Act, s. 17 
The Hydro and Electric Energy Act, s. 18(a) 
The Alberta Insurance Act, ss. 73(2), 177, 179, 180(3), 

181(1), (3) and (41, 183(1), 184(2)(a)(iii), 185( 1)-and 
188( 1 )  (d) 

The Land Titles Act, s. 30il)(a) and (2)(a) 
The Landlord and Tenant Act, 1978, s. 42(6) 
The Legal Profession Act, s. 113(3)(c) and 115(1) 
The Liquor Licensing Act, s. 17(l)(a) 
The Medical Profession Act, 1975, ss. 87(3) (c) and 89(1) 
The Mines and Minerals Act, ss. 44( 1) (a), 48.1 and 192(b) 
The Mortgage Brokers Regulation Act, ss. 14 and 20(1) 
The Motor Vehicle Administration Act, s. 36(3)(b)(i) 
The Alberta Municipal Financing Corporation Act, s. 45 
The Municipal Government Act, ss. 128.2(1) and ( 4 )  and 
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244(f ) 
The Names of Homes Act, s. l O . l ( l ) ( a )  
The O i l  and Gas Conservation Act, s. 27(a) 
The Partnership Act, s.  5 0 ( 3 )  
The Pipeline Act, 1975, s.  2 7 ( l ) ( a )  
The Religious Societies' Lands Act, ss. 26 ,  27(1) and ( 3 ) ( b )  

and 28 
The Rent Decontrol Act, s.  3 1 ( 2 )  
The Securities Act, ss. 3 1 4 ) ( a ) ,  19(1) ,  2 6 ( 1 ) ,  1 3 3 ( 3 )  and 

148(5) 
The Societies' Act, ss. 5, 33, 34,  35 and 37 
The Temporary Rent Regulation Measures Act, s. 3 1  ( 2 )  
The Trust Companies Act, ss. 3 ( 1 )  and (21, 139(131(c), 

145(a), 181, 182, 183(1) and 184(b) 

3 .  The Statutes of  Alberta also contain a multitude of 
references t o  "company", "pr ivate company" and "publ ic 
company" that w i l l  need to  be located by a electronic search 
of the text o f  the statutes which i s  for the most part now 
stored i n  the Government's computers. I n  most cases,,it i s  
l i k e l y  that "company" can be changed to  corporation 
without more, but the decisions on how to  change the 
references t o  "pr ivate company" ana "publ ic company" may 
present some d i f f i c u l t y  as those categories are not carried 
forward i n  the ABCA.  I t  may be that references t o  "public 
company" can readi ly  be changed to "d is t r ibu t ing  
corporation" but i t  should be kept i n  mind that while there 
i s  some s im i l a r i t y  between them, they are not the same. 

4 .  The dra f t  Act does not include a counterpart o f  ACA s. 13, 
which provides that no company shal l  be formed under the 
ACA, and that no ACA company has power, to  carry on a 
banking, railway, insurance, telgraph or telephone business, 
to operate a stock exchange, or to  execute the o f f i c e  of 
trustee, etc .  We included a counterpart section i n  the 
dra f t  Act which we circulated with our Draft Report, but 
have not carr ied i t  forward to th is  d ra f t  Act. We w i l l  give 
our reasons. 

The argument i n  favour of  inclusion of ACA s. 13 i n  the 
dra f t  Act i s  the section would serve as a warning to  the 
unwary that ,  although incorporation under the ABCA would 
clothe a corporation with the powers of  a natural person, 
there are cer ta in businesses which the corporation i s  
prohibited from carrying on. The contrary arguments are 
that prohibi t ions against carrying on a business should be 
l e f t  to  leg is lat ion regulating that business; that there i s  
no publ ic po l i cy  of Alberta that would preclude an Alberta 
corporation from carrying on one of the prohibi ted 
businesses elsewhere; that the doctrine of  u l t r a  vires 
should not be brought i n  by the back door; that the ABCA 
could not l i s t  a l l  the things which corporations and others 
are prohibi ted from doing and should not l i s t  some of them; 
and that any legis lat ion l i k e  ACA s.  13 i s  l i k e l y  to  raise 
d i f f i c u l t i e s  i n  the way of  legit imate business transactions 
such as the d i f f i c u l t i e s  which ACA s .  1 3 ( l ) ( d )  raises, which 
we w i l l  now discuss. 

Upon occasions, the part ies to a transaction want a company 



of their  own to act as trustee for them, and we see no 
reason for the law to  prohib i t  such an arrangement. ACA s. 
13(  1 )  ( d l ,  however, casts doubt upon the v a l i d i t y  of  any 
trust undertaken by an Alberta company, and some lawyers 
advise thei r  c l ien ts  not to enter i n to  a transaction 
involving one. The subsection thus interferes with 
legit imate business transactions, and we do not see any 
suf f ic ient  pol icy reason for i t  t o  do so. We had drafted 
al ternat ive provisions which would a l lev ia te  the problems, 
created by ACA s.  1 3 (  1 )  ( d ) ,  but have u l t imate ly  concluded 
that any such provision would create problems for the wary 
which would outweigh the value of the protect ion which i t  
would give to the unwary. 

There are of course va l i d  reasons for the regulation of the 
business of  undertaking and executing t rusts,  and the Trust 
Companies Act provides for such regulation. We think that 
that Act, and not a business corporations statute, i s  the 
appropriate place for any provision against unauthorized 
trust businesses, whether carried on by individuals or 
corporations. We recommend that the Trust Companies Act be 
examined t o  see whether i t  should be amended upon the 
disappearance of ACA s .  13 (  l l ( d ) .  

5 .  The dra f t  Act circulated with our Draft Report would have 
carr ied forward ACA s .  2 5 . 1  which requires the incorporators 
to  f i l e  information required by regulations under The 
Agricul tural  and Recreational Land Ownership Act and s. 33 
of the Cit izenship Act (Canada]. I t  was strongly suggested 
to  us that that provision causes addit ional paper work for 
the incorporators and administrative work for the Registrar 
to  no ava i l ;  the pol ic ing of The Agricultural and 
Recreational Land Act takes place of The Land T i t les  Off ice, 
not the Companies Branch. Upon inquiry from the government, 
we were to ld  that the information i n  the incorporating 
documents i s  of l i t t l e  or no value. We therefore deleted 
the relevant subsection from the d ra f t  Act, and we recomnend 
that s.  23  of  Alberta Reg. 160/79 be amended to  delete the 
information requirements upon incorporation of Alberta 
corporations and the regis t rat ion of extra-provincial  
corporations. (Indeed, we see no reason why the section 
should not be repealed i n  i t s  e n t i r e l y ) .  

287. This Act comes in to  force on a 
date to  be f ixed by Proclamation. 

NOTE:  Comnencement of  Act. 
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