
PROPOSALS FOR A  NEW b L B E R T C  B U S I N E S S  C O R P O R A T I O N S  ACT 

\'OLUME 1 

REPORT 

I N S T I T U T E  OF LAW R E S E A R C H  AND REFORM 

EDMONTON.  A L B E R T A  

August. 1980 



i 

Table of Contents 

1 .  Form of Proposals 
2. Historical Background and Reasons for Reform 
3. Scope of project 
4. Objectives of Project 
5. Major Proposed Specific Reforms 
6. Nomenclature: "Corporation and 3ody Corporate" 
7 .  Name of Proposed Cct 

!I. THE STRUCTJRE O i  THE CORP3RLT13N 

1 .  Incorporators 
la! Number of incorporatsrs 
Ibl Oualification of incorporators 
tc! Prescribed incorporation 

2. Incorporation Procedure 
( a )  Documents to be filed 

i i l  Articles of incorporation 
l i i l  By-laws 

i i i i l  Notice of registered and records office and 
postal address for service 

livl Notice of directors 
i b l  Certificate of incorporation 

l i l  Right to obtain certificate 
l i i l  Conclusiveness of certificate of 

i ncornora t i on -. ~ - 

3 .  Kinds of companies 
lai Closely held and widely held c q a n i e s  

l i i  Need for distinctions 
l i i l  'he distinction between public and private 

companies 
l i i i l  Proposed distinctions 

C !  Relationship between shareholder and 
management 

16! Distribution of securities to the 
pub1 ic 

I C I  Resulting classification 
!bl Companies limited by guarantee 
lci Specially liinited conpanies 

1 .  Cmponents 
2 .  Constitutional Documents 
3. Contractual Effect of Articles and By-laws 
4. Unanimus Shareholder Agreements 

la1 Function of unanimous shareholder agreements 
ibl Effect of unanimcrus shareholder agreements 

; i t  Present law--Alberta companies 
i i i l  Present law--The CBCL 

l i l i l  Proposals 
l i l  SCOPE of the unanimus shareholder 



agreement 
i 6 1  S p e c i f i c  problems 

i l  acquirement o f  d i r e c t o r s  
i i i  Residence requirement fo r  d i r e c t o r s  

i i i l  Amendment 
i v i  Where agreement ceases t o  be 

unan imus  
v l  b u t i e s  and l i a b i l i t i e s  o f  d i r e c t o r s  

and shareholders 

1V. NbME OF THE C3RPORCTION 

1 .  Word Denot ing I nco rpo ra t i on  
2 .  General S u i t a b i l i t y  
3 .  Designat ing Numbers 
4 .  Reservat ion o f  Name 
5 .  Other Prov is ions  Respect ing Names 

V .  R E G I S T E R E D  3FFICE A Y D  R E C O R D S  O F  THE C O R P O R A T I O N  

1 .  Regis tered O f f i c e  
2 .  Records and Records O f f i c e  

i a l  Loca t ion  and n o t i c e  o f  records  o f f i c e  
I b i  Records and access 

V I .  RELATIONS O F  THE C O R P O R A T I O N  WITH OUTSIDERS AND OTHERS 

Capacity and Powers 
la1 E x i s t i n g  law 
l b i  Proposal f o r  a b o l i t i o n  o f  doc t r i nes  c f  u l t r a  

v i r e s  and c o n s t r u c t i v e  n o t i c e  
i n t e r n a l  Management o f  the Corpora t ion  
'a1  E x i s t i n a  law 
I b l  
Pre- 
i a !  
I b  l 

I c 1 

~ r o p o s a i s  f o r  s t a t u t o r y  i n t e r n a l  management r u l e  
i nco rpo ra t i on  Contracts  
Reasons f o r  r e fo rm  
Adopt ion o f  p r e - i n c o r p o r a t i o n  con t rac t  by 
co rpo ra t i on  
Re la t i onsh ip  between agent and other  p a r t i e s  
l i !  S t a t u t o r y  con t rac t  o r  war ran ty  

l i i !  Measure of  damages 
I iii i Exonerat ion p r o v i s i o n s  

I i v l  D i s c r e t i o n a r y  apport ionment o f  l i a b i l i t y  
I v !  Res to ra t i on  o f  b e n e f i t  

I v i l  Re la t i onsh ip  between CECA and A B C A  
p r o v i s i o n s  

Corporate Seal 

V l ! .  MANAGEMENT &ND CONTROL O F  THE CORPORLTiON 

1 .  The Organs o f  the  Corpora t ion  
2 .  Changes i n  the  C o n s t i t u t i o n  and Business o f  the 

Corpora t ion  
' a !  Fundamental change 



i i l What i s  "fundamental change"? 
i i i l  P o l i c y  o f  CBCA. Part  X I V  

i i i i i  S p e c i f i c  fundamental changes 
{ A )  R e s t r i c t i o n s  on business 
18) Cap i t a l  s t r u c t u r e  
(C l  R e s t r i c t i o n s  and c o n s t r a i n t s  
I D )  Amalgamations 
I E i  Reorganizat ions and arrangements 
I F 1  Sale o r  lease o f  p r o p e r t y  
I G I  Transfer o f  r e g i s t r a t i o n  f rom one 

j u r i s d i c t i o n  t o  another 
i b l  Changes i n  by- laws 
i c l  t inanimus shareholder agreement 

3 .  D i r e c t o r s  - ~- ~ 

la1 O u a i i f i c a t i o n  o f  d i r e c t o r s  - - ~  . - - .. - 

l b l  i i e c t i o n  and removal o f  d i r e c t o r s  
l i i  Nature o f  cumulat ive v o t i n g  

l i i l  Mandatory and permiss ive  cumula t i ve  v o t i n g  
i i i i i  E l e c t i o n  o f  d i r e c t o r s  i n  the  absence o f  

cumulat ive v o t i n g  
l i v i  E l e c t i o n  o f  d i r e c t o r s  under cumula t i ve  

v o t i n g  
i v i  Appointment o f  a d d i t i o n a l  d i r e c t o r s  
De fec t i ve  appointment o f  a  d i r e c t o r s  
Court  rev iew o f  e l e c t i o n s  o f  d i r e c t o r s  
Proceedings o f  d i r e c t o r s  
Du t i es  and l i a b i l i t i e s  o f  d i r e c t o r s  
l i i  Du t ies  

( A )  D isc losure  
I B I  Good f a i t h ,  ca re  and s h i l l  
I C I  Excu loa t ion  
1 D 1  ~ i i s e n t  by  d i r e c t o r  
[ E l  Remuneration o f  d i r e c t o r s  

l i i l  L i a b i l i t i e s  
I A l  For breach o f  d u t y  
I B i  For s p e c i f i c  con t raven t ions  o f  t he  Act 
l C  i For wages 

i i i i l  I ndemn i f i ca t i on  o f  d i r e c t o r s  
4 .  Shareholders 
5 .  O f f i c e r s  

V I I I .  CAPITAL AND SHARES OF THE CORPORATION 

1 .  Shares 
la1 Car va lue  and no par va lue shares 
i b l  C m n  and p r e f e r r e d  shares 
i c l  Sale o f  shares 

2 .  Stated Cap i t a l  
3 .  Dividends 
4 .  F i nanc ia l  Assistance 
5 .  Pre-emptive R igh ts  
6 .  Purchase and Redemption By a Corpora t ion  o f  Shares 

YP,ich i t  Has Issued 
I a1 Purchase 
l b l  Redemption 
i c l  Other a c q u i s i t i o n  

I X .  S E C U R L T Y  C E R T I F I C A T E S  AND TRANSFERS 



. . . . - - - - . - . 
The Nature of a Security 
Nature and Desirability of Negotiability 
;he Existing Law: Alberta Companies 
Canada Business Corporations Lct. Part V 1  
la1 Lpplication of Part V 1  
b i  Protection against invalidity of security 
~ c !  Protection against adverse claims 
(dl Protection against unauthorized endorsements 
lei Procedure on transfer 
Rights and Liabilities of Parties 
!a 1 lssuer 
I b l  Transfer agent 
Icl 3ona fide purchaser 
[ d l  Dwner 
[el Guarantor 
i f  l Groker 
igl Infant holders of securities 
iiecmndat ions 
la1 in general 
I b !  Non-negotiable share certificates: corporat 

whose shares are not a medium for investment 
Ici Non-negotiable debt instruments 

CORPORATE EORRDWlNG 

Trustees and Trust lndentures 
!a1 General 
ib! Trustees 

N i l  Qualifications 
( i i i  Duties 

I A i  Honesty and good faith 
1B1 Care. diligence and skill 
iCI Conflicts of interest 
! D i  blotice of default 
[ E l  Reliance on statements 
I f 1  Exculpatory clauses 

Ic1 Trust Indentures 
l i l  Evidence of c m l i a n c e  

7 - -~ 

. i i ! iis:; of holders of debt obligations 
Receivers and Receiver-Managers 
Registration of Corporate Mortgages and Charges 

ions 

XI. PROTECTION Of SHAREHOLDERS AND OTHER INVESTORS 102 

1 .  Financial Disclosure 
l a 1  financial statements 

i i l  Disclosure to shareholders 
141 Obligation to disclose 
[ E l  Information which much be 

ibi Exeirptions 
ic' Disclosure to public 

2 .  Auditors 
la1 General 
lbl Requirement of auditor 
ici Qualification of auditor 
Id1 Appointment and removal of auditor 

3 ,  Audit Cornnittee 



Proxies 8 Proxy Solicitation 
la1 Introduction 

li! General 
i i i l  History and description of legal situation 

Ibl Proposed Provisions Relating to Proxies and Proxy 
Solicitation 
1 1 1  General 

l i i '  Corporations which are not closely held 
C 1  Purpose of proposals 
El Mandatory proxy solicitation 
CI "For and against" proxy 
D !  Limitation to use at one meeting 
El Proxy circular 
F !  Exemations 

i i i  i I ~lose~y~held~corporations 
iAI Mandatory solicitation of proxies 
(El Voluntary solicitation of proxies 
IC! Limitation to use of proxy at one 

meeting 
iiv! Relationship between Securities Act and 

Proposed AECA 
Qualification of Prospectuses 
Take-over Bids 
Insider irading 
ial Scope of subject 
ibl insider reporting 
ic! Short sales, puts and calls 
Id1 Civil liability for use of insider information 

RELATIONSHIP OF MAJORITY AND MINORITY 

Proposed Remedies: Genera1 Discussion 
Investigations 
(a1 Purposes of Investigations 
ibl Control of the system of Investigations 
ic! Right to apply 
Id1 Scope of investigation 
lei Grounds for application 
ifi Conduct of the investiqation . 
i g i  costs 
Appraisal Right 
la! General discussion 
Ibl When the appraisal right arises 
lc! Determination of value 
Id1 Procedure 

i i l  CECA procedure 
i i i l  Comnents on CECA procedures 
liii! Alternative procedure 

~emedies for wrongs comnitted against the corporation, 
its shareholders, and others 
la! Shareholders' rights of action under existing 

Alberta law 
lbl Shareholders' rights of ation under the proposed 

nBce 
i i l  General discussion 

i i i l  Getting rid of shareholders 
i i i i l  Relationship between the derivative and 

personal actions 
livl Effect of proposals on the Rule in v. 

Harbot t le 



I c l  Other complainants'  r i g h t s  o f  a c t i o n  
I i l  Former shareholders 

l i i l  Present and former shareholders o f  
a f f i l i a t e s  

: i i i l  Present and former d i r e c t o r s  and o f f i c e r s  
! i v l  The D i rec to r  
i v l  Holders o f  Debt Ob l i ga t i ons  

l v i i  Other proper persons 
4dl Compliance orders 

5 .  Compulsory A c q u i s i t i o n  L f t e r  Take-over B i d  

X I ] !  LIQUIDkiION AND DISSOLUTION 

Need f o r  a  scheme f o r  l i q u i d a t i o n  and t e rm ina t i on  
L i q u i d a t i o n  and d i s s o l u t i o n  
la1 Schemes o f  the LCL, the  Wind~ng-up  Act [Canada! 

and the C B C A  
hbl Procedures f o r  v o l u n t a r y  d i s s o l u t i o n  
! c '  Procedures f o r  l i q u i d a t i o n  superv ised by  the  

c o u r t  
id1 R e l a t i o n  between l i q u i d a t i o n  and the  oppress ion 

remedy 
l e i  D i s s o l u t i o n  as a  sanc t ion  f o r  non-conformance 

w i t h  s t a t u t e  
I f  I Inso lvency 
I g i  E f f e c t  o f  d i s s o l u t i o n  and r e v i v a l  

I i )  A C A  p r o v i s i o n s  
l i i !  E f f e c t  o f  A C A  on r i g h t s  e x i s t i n g  a t  t ime of  

d i s s o l u t i o n  ~~~ - 

l i i i i  E f f e c t  o f  A C A  on r i g h t s  a r i s i n g  a f t e r  
d i s s o l u t i o n  

l i v l  Droposals r e l a t i n g  t o  r e v i v a l  
IA I  Scope o f  r e v i v a l  p r o v i s i o n s  
1 8 ! Procedure 
IC! E f f e c t  o f  Rev iva l  

X I V .  M A N D A T O R Y  C O N T I N U A N C E  

1 .  Should cont inuance under the  A B C A  be mandatory? 
2 .  How should mandatory cont inuance be brought about? 

l a !  Blanket a p p l i c a t i o n  o f  Act versus f i l i n g  new 
documents 

I h !  Procedure - -.--. . 
I c i  D i s s o l u t i o n  as the sanc t ion  f o r  non-cont inuance 
l d i  Reviva l  

X V .  EXTRb-PROVINCIAL C O R P O R A i ! O N S  

1 .  Purpose o f  r e g i s t r a t i o n  
2 .  P r o ~ o s e d  chanoes 

( a ! '  Scope o f A r e g i s t r a t  i o n  requirement 
l b i  Name o f  e x t r a - p r o v i n c i a l  co rpo ra t i on  
l c )  Capacity and powers o f  an e x t r a - p r o v i n c i a l  

co rpo ra t i on  
I d )  Serv ice o f  documents on an e x t r a - p r o v i n c i a l  

co rpo ra t i on  



X V I .  C D M 1 N I S T R A T l O N  

1 Adm in i s t r a t i ve  o f f i c i a l s  - .~ -~ 

!a1 The Reg i s t r a r  
l b l  The D i r e c t o r  

2 .  T h e c o u r t s  
la1 C i v i l  proceedings 
l b l  Q u a s i - c r i m i n a l  proceedings 

3 .  Cppea 1s 
l a !  From the  D i rec to r  and the  Reg i s t r a r  
l b l  F r o m  the  cou r t s  

ACKNOWLEDGMENTS 



The i n s t i t u t e  o f  Law Research and Reform was e s t a b l i s h e d  
January 1 ,  ! 9 E @ ,  by  the Government o f  A l be r t a ,  the U n i v e r s i t y  
o f  A l be r t a  and the Law Soc ie ty  o f  A l be r t a  f o r  t he  purposes.  
anwng o t h e r s ,  o f  conduc t ing  l ega l  research  and recomnending 
reforms i n  t he  law.  I t s  o f f i c e  i s  a t  402  Law Cent re .  
U n i v e r s i t y  o f  A l b e r t a .  Edmonton. A l b e r t a .  T 6 G  2H5. I t s  
telephone number i s  1403; 532-5291. 

The merrbers o f  the i n s t i t u t e ' s  Board o f  D i r e c t o r s  d u r i n g  
the t ime when t h i s  D r a f t  Report was be ing  prepared were W E .  
Wi lson,  O . C .  IChai rmani :  d W .  Seams,  O . C . :  Y . F .  Sowker. O . C . :  
Emile Gamache: Professor  Ronald G .  Hopp: W . H .  H u r l b u r t .  O . C . ;  
D . 6 .  Mason. P .C . :  and Dean J .P .S .  McLaren. Professor  Constance 
Hunt has s i nce  succeeded Dean McLaren 

The I n s t i t u t e ' s  l ega l  s t a f f  c o n s i s t s  o f  W . P .  H u r l b u r t .  
O . C .  D i r e c t o r ;  . Mapp and G . C .  F i e l d ,  Associate D i r e c t o r s :  
Margaret :. Shone. Counsel:  and John L .  Dewar. M .  Deborah 
Machai r .  D . B .  McLean, and 1 . D . C .  Ramsay. Legal Research 
O f f i c e r s .  



ABBREVIATIONS USED IN  R E P O R T  

LEGISLCTION 
(References t o  Lmendrnents no t  i n c l uded l  

A C A  L l b e r t a  Companies Ac t ,  R .S .L .  1970 c .  60 

ABCO Proposed i l b e r t a  ausiness Corpora t ions  Ac t .  

B C C C  B r i t i s h  Columbia Corpany i c t ,  R . S . G . C .  :979 c .  59. 

CBCL Canada Business Corpora t ions  L c t .  S.C. 1974-75. c .  
33  

Man. C . C .  Manitoba Companies L c t ,  S . M .  :976 c .  40. 

@6CG On ta r i o  Gusiness Corpora t ions  Ac t .  R.S.O. 1970 c .  
5 3 .  

SBCA Saskatchewan Business Corpora t ions  Ac t .  R . S . 8  
1978 c .  8 -10 .  

Gower The P r i n c i p l e s  o f  Modern Conpany Law. 3 rd  e d . ,  
L . C . B .  Gower. 1969. 

Gower. D r a f t  F i n a l  Report o f  The Comnission o f  Enqu i ry  i n t o  
Ghana Code the Working and A d m i n i s t r a t i o n  o f  the Present 

Company Law o f  Ghana. 

Kimber Report Report o f  t he  A t t o rney  Genera l ' s  C m i t t e e  on 
S e c u r i t i e s  L e g i s l a t i o n  i n  O n t a r i o .  1965. 

Lawrence I n t e r i m  Report o f  the Se lec t  C m i t t e e  on Conpany 
Report Law, 1967. 

Proposa 1s Proposals f o r  a New Business Corpora t ions  Law f o r  
Canada. Volume 1 .  C o m n t a r y ,  Robert W . V .  
D ickerson,  John L .  Howard, and Leon Getz. 1971. 

D r a f t  C6CA Proposals f o r  a New Business Corpora t ions  Law f o r  
Canada. Volume 11, D r a f t  Canada Business 
Corporat ions Ac t .  Robert  W . V .  D ickerson ,  John L .  
Howard, and Leon Getz.  1971. 

UCC Uniform Comnercial Code, p repared  under the j o i n t  
soonsorshio o f  t he  Na t i ona l  Conference o f  
~ b m n i s s i o n e r s  on Un i fo rm s t a t e  ~ a w i  and the 
American Law I n s t i t u t e .  



2 

P R O P O S A i S  F O R  A NEW A L B E R T A  B U S I N E S S  C O R P O R A T I O N S  A C T  

VOLUME 1 

R E P O R T  

I .  Form of Proposals 

We have undertaken t o  put forward proposals for  an Act t o  
reform the l a w  o f  Alberta r e l a t i n g  t o  business corporat ions.  We 
have prepared our proposals i n  two volumes. I n  t h i s  f i r s t  
volume, which we have e n t i t l e d  "Report , we w i l l  discuss the 
p r i n c i p l e s  and p o l i c i e s  upon which a business corporat ions 
s ta tu te  for  Alberta should be based. I n  the second volume, which 
we have e n t i t l e d  "Dra f t  Act and Comnentary", we put  forward a 
d r a f t  Alberta Business Corporations Act, together w i th  comnents 
on many o f  the sect ions.  The Comnents sometimes cover sane o f  
the subject matter o f  the Report, but t h e i r  purpose i s  t o  exp la in  
the re la t i onsh ip  o f  sections o f  the Act t o  each other and t o  the 
p r i n c i p l e s  and p o l i c i e s  discussed i n  the Report; t o  exp la in  
departures f r m  the Canada Business Corporations Act and i n  sane 
cases f r m  the Alberta Carpanies Act: and t o  discuss minor po in ts  
o f  p r i n c i p l e  and p o l i c y  which are not dea l t  w i t h  i n  the m r e  
general ized Report. 

I n  the course o f  our Cwrpany Law Project  we published 16 
discussion papers. We a lso published our Draf t  Report No. 2 .  
Proposals for a New Alberta Business Corporations Law for  
A lber ta .  and another volume contain ing a proposed Alberta 
Business Corporations Act and c m n t a r y .  These documents were 
issued for  the purpose of s e t t i n g  f o r t h  our ten ta t i ve  views and 
obtain ing c m n t  and advice upon them. The Report and the Draf t  
Act and C m n t a r y  which we are now issu ing cover the same 
subject matter as the e a r l i e r  documents and supersede them. The 
e a r l i e r  documents should therefore be discarded: they w i l l  not 
provide any substant ia l  amunt o f  add i t iona l  informat ion fo r  the 
researcher, and they may we1 l mislead him. 

Each of the two volumes, the Report and the Draf t  Act and 
C m n t a r y ,  can be read by i t s e l f .  The in teres ted reader however 
should read both,  e i the r  i n  whole or i n  r e l a t i o n  t o  any 
p a r t i c u l a r  subject o f  special i n t e r e s t .  Because o f  the d i f f e r e n t  
purposes of the two documents, the subject matter i s  ordered 
d i f f e r e n t l y  i n  them, but we hope that  the cross-references w i l l  
enable the reader t o  m v e  e a s i l y  from one t o  the o the r .  

2 .  H i s t o r i c a l  Backoround Reasons fo r  Reform 

The Alberta C q a n i e s  Act was enacted i n  i t s  present form i n  
1929 and was based upon the Engl ish Cwnpanies Acts, comnencing 
w i t h  the Act o f  1 8 6 2 .  The A C A  has been amended many t imes. but 
i t  has not been thoroughly reviewed, and i t  has becane a 
patchwork o f  o l d  and somewhat newer ideas and draftsmanship. We 
th ink  that  there i s  general agreement that i t  should be 
thoroughly reviewed: that i t s  s t ruc tu re  should be r a t i o n a l i z e d :  
i t s  d r a f t i n g  made s inp ler  and m r e  i n t e l l i g i b l e :  and that  i t  
should incorporate the advances which have been made i n  business 



corporat ion law i n  Canada, the United Kingdom, and the United 
States. 

There i s  another major reason for  the enactment o f  a new 
business corporat ion s ta tu te  i n  Alberta.  That reason i s  tha t .  
for  the f i r s t  t ime, i t  i s  possib le t o  achieve a substant ia l  
degree of un i formi ty  between the two systems o f  conpany l a w  i n  
force i n  Alberta, the system governing federa l l y  incorporated 
companies and the system governing p r o v i n c i a l l y  incorporated 
companies. Considerations of u n i f o r m i t y  w i t h  the business 
corporat ion law o f  the major comnercial provinces a l so  suggest 
the enactment o f  a new business corporat ions s ta tu te  fo r  Alberta: 
Manitoba and Saskatchewan have adopted rmst of the Canada 
Business Corporations Act, and the government o f  Ontar io proposes 
t o  b r i n g  the Ontario Business Corporations Act i n t o  substant ia l  
conformity w i t h  i t .  Parliament and the Ontario Leg is la ture  made 
the achievement o f  substant ia l  un i fo rm i t y  possib le by abandoning 
the d iscre t ionary  system o f  incorporat ion by l e t t e r s  patent and 
by adopting a system of v i r t u a l l y  automatic incorporat ion 
fo l lowing upon the f i l i n g  o f  documents i n  form prescr ibed by law; 
the l a t t e r  system i s  consistent w i t h  the system which Alberta has 
had from the beginning. We th ink  that  i n  the long run the 
achievement o f  substant ia l ,  though not s lav i sh  and unchangeable. 
un i fo rm i t y ,  w i l l  msre than j u s t i f y  the time and cost necessary t o  
b r i n g  e x i s t i n g  conpanies under a regime subs tan t ia l l y  uniform 
w i t h  that  o f  the Canada Business Corporations Act, even though i t  
w i l l  involve substant ia l  departures from the scheme o f  the ACA 
and from a corporate c o n s t i t u t i o n  based upon a memsrandum and 
a r t i c l e s  o f  associat ion. 

Addit ional reasons fo r  s p e c i f i c  reforms w i l l  appear rmre 
c l e a r l y  from the general discussion contained i n  t h i s  Report and 
from the comnents fo l lowing the sections o f  the Dra f t  Act. 

3 .  Scope o f  Proiect  

Our purpose i s  t o  recomnend the adoption o f  a s ta tu te  
embodying the basic l a w  o f  business corporat ions.  I t  should 
apply t o  a l l  business corporations incorporated under the A C A  or 
i t s  predecessors back t o  t e r r i t o r i a l  t imes, and i t  should apply 
t o  a l l  new business corporations incorporated a f te r  i t s  
comnencement. I t  should also make p rov is ion  for  the r e g i s t r a t i o n  
o f  business corporations incorporated i n  other j u r i s d i c t i o n s .  

The proposed Alberta Business Corporations Act should not 
govern the fo i lowing:  

l a 1  corporations incorporated by specia l  Acts of the province. 
o r  incorporated under s ta tu tes  regu la t i ng  s p e c i f i c  
businesses, such as the Trust Corrpanies Act or the Railway 
Act, except t o  the extent  the other s ta tu te  incorporates 
some or a l l  o f  i t  by reference. 

i b l  cornorations formed for Durooses other than o r o f i t .  For the 
t i &  being, any not- for-pro ' f  i t companies incorporated under 
the A C A  or i t s  predecessors should remain subject t o  the 
A C A .  We conterrplate that another s ta tu te  w i l l  replace the 
A C A  and the Societ ies Act insofar  as n o t - f o r - p r o f i t  
companies are concerned, but that  i s  fo r  the fu tu re  

I c l  the regu la t ion  o f  subjects which are m r e  proper ly  covered 
by secur i t i es  l e g i s l a t i o n .  We propose that the regu la t ion  



o f  take-over b ids  and insider repor t ing  should be l e f t  t o  
secur i t i es  l e g i s l a t i o n .  We do propose however that  the A B C A  
deal w i th  proxy s o l i c i t a t i o n ,  the cwnpulsory acqu is i t i on  o f  
a s m a l l  balance o f  shares a f t e r  a subs tan t ia l l y  SucCeSsful 
take-over b id ,  and the imposi t ion o f  c i v i l  l i a b i l i t y  fo r  the 
misuse of ins ider informat ion.  

We would prefer  that the proposed PBCA not deal w i t h  the 
subject o f  the r e g i s t r a t i o n  o f  corporate mr tgages and 
debentures, as we th ink  that i t  would be more appropr iate for  
l e g i s l a t i o n  deal ing w i th  the r e g i s t r a t i o n  o f  personal property 
secur i t i es  t o  do so. We do propose however that  the e x i s t i n g  
provis ions o f  the ACL be brought forward i n t o  the proposed ABCP 
pending the enactment o f  a Personal Property Secur i t ies  Act and 
that two changes of swne importance be made i n  them. 

4 .  Obiectives of Proiect 

We have given thought t o  the question whether or not  the 
proposed A B C C  should impose upon business corporat ions dut ies  of 
the kinds contenplated by the term "good corporate c i t i z e n s h i p " .  
We have concluded that  i t  should not do so. No doubt the conduct 
o f  business corporat ions,  l i k e  the conduct o f  i nd i v idua ls ,  should 
conform t o  standards imposed i n  the p u b l i c  i n t e r e s t ,  e . 9 . .  
business corporations should observe ob l i ga t ions  t o  r e f r a i n  from 
damaging the environment and t o  r e f r a i n  from engaging i n  u n f a i r  
trade and labour r e l a t i o n s  ~ r a c t i c e s .  We th ink  however that 
ru les  o f  conduct of that  k ind  should be inwosed by l e g i s l a t i o n  
r e l a t i n g  t o  those subjects,  and we do not  th ink  that  they should 
be dea l t  w i th  by l e g i s l a t i o n  prov id ing for  the c rea t ion  and 
government o f  business corporat ions,  Another subject,,which i s  
sometimes included i n  the term "corporate c i t i z e n s h i p  i t h e  
meaning of which var ies from user to user1 i s  that  of the 
p a r t i c i p a t i o n  by employees i n  management; wh i le  the adoption o f  
such a system might we l l  a f f e c t  corporate s t ruc tures  and 
procedures. he do not th ink  that i t  should be compulsory at t h i s  
time as a matter o f  business and corporat ion law. 

I f  one of the p r i n c i p a l  ob jec t ives  o f  the law of business 
corporations i s  business e f f i c i e n c y ,  the fo l lowing should be 
considered when deciding what that law should be: 

i a i  C l a r i t y .  I f  possib le,  business corporat ion law should be 
accessible and understandable t o  a reasonably l i t e r a t e  
person. Cer ta in ly ,  i t  should be accessible and 
understandable t o  lawyers and accountants who have not 
engaged i n  extensive spec ia l i za t ion .  

l b i  F l e x i b i l i t y .  Company law should f a c i l i t a t e  l eg i t ima te  
business a c t i v i t y ,  though that  ob jec t i ve  has t o  be balanced 
against the p ro tec t ion  o f  c r e d i t o r s  and shareholders. 

I c i  Cost. We th ink  i t  i nev i tab le  and appropriate that  there be 
pub l i c  o f f i c i a l s  involved i n  the admin is t ra t ion  of the A C A  
and i t s  successor, and that the cost o f  maintain ing them 
should be borne by those who bene f i t  from incorporat ion.  
6usiness corporat ion law, however, should be designed t o  
minimize that cost by keeping down the things that have t o  
be done by pub l i c  o f f i c i a l s .  

There are also inev i tab le  costs associated w i t h  the 
maintenance o f  corporate records and w i th  the performance of 



obl igat ions imposed by l a w  upon business corporat ions.  
inc luding the cost o f  professional  advice and assistance. 
Cgain, e f f o r t s  should be made t o  keep the whole process as 
simple and inexpensive as i s  consistent  w i t h  the achievement 
o f  the other ob jec t ives  o f  the law. 

id1 Uni formi ty .  We have already mentioned the d e s i r a b i l i t y  o f  
un i formi ty  between federal and Alberta law governing 
business corporations and awng  the laws o f  the various 
provinces governing business corporat ions.  i n  view o f  the 
importance o f  t h i s  sub jec t ,  we w i l l  now deal w i t h  i t  at sane 
length. 

Both the federal and Alberta systems of business corporat ion 
law are necessari ly i n  force i n  A lber ta ,  and a lack o f  
substant ia l  un i fo rm i t y  between them has had unfor tunate r e s u l t s .  
One resu l t  i s  ignorance of the law, since i t  i s  much w r e  
d i f f i c u l t  fo r  lawyers, accountants and businessmen t o  be fami l i a r  
w i th  two very d i f f e r e n t  systems o f  l a w  than w i t h  one system or 
two s imi la r  systems. Another r e s u l t  i s  cos t :  lawyers, 
accountants and businessmen taKe time t o  become fami l l a r  w i th  two 
systems of law, and must maintain two very d i f f e r e n t  rout ines for  
incorporat ion and corporate proceedings and accounting. There i s  
therefore a strong reason f o r  b r ing ing  about a substant ia l  degree 
o f  un i fo rm i t y  between the CBCL, which i s  l i k e l y  t o  be w i th  us for  
a long time, and i t s  Alberta counterpart .  

The great obstacle t o  un i fo rm i t y  between the federal and 
Alberta systems o f  business corporat ion law has been the 
fundamental d i f f e rence  between the systems o f  incorporat ion 
enbodied i n  them. The federal  system former ly requ i red the issue 
o f  l e t t e r s  patent prepared by government o f f i c i a l s  and gave 
substant ia l  d iscre t ions t o  those o f f i c i a l s :  the Alberta system 
requires the Registrar o f  C q a n i e s  t o  issue a c e r t i f i c a t e  o f  
r e g i s t r a t i o n  upon rece ip t  o f  documents i n  s ta tu to ry  form. The 
C B C A ,  however, abandoned the l e t t e r s  patent system and adopted a 
system which, i n  p r i n c i p l e ,  i s  the same as the Alberta system. 
I n  view o f  that change, we th ink  i t  worthwhile t o  b r i n g  the 
Alberta system i n t o  subs tan t ia l .un i fo rm i t y  w i t h  the federal 
system, even though very great changes i n  form w i l l  have t o  be 
made 

The second great reason for  substant ia l  un i fo rm i t y  between 
federal and Alberta corporations l a w  i s  that i t  w i l l  b r i ng  about 
substant ia l  un i fo rm i t y  w i t h  the law o f  several provinces. 
Manitoba and Saskatchewan have adopted new business corporat ion 
l e g i s l a t i o n  based upon the CBCA, and s im i la r  l e g i s l a t i o n  i s  being 
considered by New Brunswick. Prince Edward I s land  and 
Newfoundland. The Ontar io Business Corporations Act already has 
much i n  c m n  w i t h  the C B C A  i n  p r i n c i p l e ,  though w i t h  
d i f ferences i n  d e t a i l  and i n  form, and the government o f  Ontario 
has made l e g i s l a t i v e  proposals which would b r i n g  the OBCA very 
close t o  i t  indeed. 

There i s  a t h i r d  reason why un i fo rm i t y  should be sought. A 
s ta tu te  o f  the magnitude o f  a business corporat ions s ta tu te  
i nev i tab ly  requires j u d i c i a l  i n t e r p r e t a t i o n .  The prpcess o f  
j u d i c i a l  i n te rp re ta t i on ,  and the r e s u l t i n g  i d e n t i f i c a t i o n  o f  
weaknesses i n  the s t a t u t e ,  w i l l  be more q u i c k l y  and e f f i c i e n t l y  
ca r r i ed  out by the courts o f  several j u r i s d i c t i o n s  than by the 
courts o f  any one o f  them. Also, the ana lys is  of one o f  a group 
uniform statutes by p r a c t i t i o n e r s  and academic lawyers w i l l  



advance the understanding o f  a l l  the s ta tu tes  i n  the group. To 
the extent that there i s  un i fo rm i t y ,  there fore ,  the e f f o r t s  o f  
business people and courts t o  understand the s ta tu te  w i l l  be 
f a c i l i t a t e d ,  and the need for  amendment w i l l  nwre qu ick l y  and 
f o r c e f u l l y  be brought t o  the a t t e n t i o n  o f  governments. 

F i n a l l y ,  we th ink  that the CBCA i s  an exce l lent  p iece of 
l e g i s l a t i o n  which takes i n t o  account the modern work done i n  
Canada and the United States. We th ink  i t  su i tab le  t o  current 
and foreseeable condi t ions i n  Canada 

For a l l  the reasons which we have set f o r t h  we th ink  that 
the proposed ABCA should fo l low the C B C A  unless there i s  good 
reason why i t  should n o t .  We have therefore examined and 
considered c a r e f u l l y  the whole o f  the CECA and each o f  i t s  pa r t s  
and sections, and have fol lowed i t  i n  the d r a f t  A B C A  i n  the 
absence of good reason t o  the cont rary .  We th ink  that  the d r a f t  
A B C A  achieves substant ia l  un i fo rm i t y  w i t h  the CBCA, wh i le  making 
some inprovements upon i t  and, o f  course, de le t i ng  some o f  i t s  
subject matter and adding some add i t iona l  subject mat ter .  

5 .  Proposed Speci f ic  Reforms 

Provisions throughout the d r a f t  Act would make de ta i l ed  
changes i n  the business corporat ion law o f  Alberta,  and the 
e f fec t  o f  those de ta i l ed  provis ions can be seen o n l y  by a 
de ta i l ed  examination o f  the d r a f t  Act and the comnents on each 
sect ion.  We w i l l  however re fe r  here t o  some major spec i f i c  
reforms. These are as fo l lows: 

Part 1 :  I I n c o r ~ o r a t i o n i  

la1 Adoption o f  a r t i c l e s  o f  incorporat ion as the incorporat ing 
document. 

l b l  Provis ion for  the one shareholder corporat ion.  

I c )  A p rov is ion by which a business corporat ion may adopt and be 
bound by a pre- incorporat ion con t rac t ,  and which regulates 
the r i g h t s  o f  the p a r t i e s  whether or not the contract  does 

Part 3 :  I C a ~ a c i t y  Powers) 

la1 Abo l i t i on  o f  the doctr ines o f  u l t r a  v i r e s  and construct ive 
not ice .  

( b i  Rat iona l iza t ion and extension o f  the in te rna l  management 
r u l e .  

Part 5 :  (Cormra te  Finance) 

la1 Abo l i t i on  o f  p a r t l y  pa id  shares and o f  par value shares 

I b l  Changed provis ions for  the purchase by a corporat ion o f  i t s  
own shares. (Our previous repor t  on the subject had 
app l ica t ion on ly  t o  the A C A . )  



Part 6 :  (Secur i ty  c e r t i f i c a t e s ,  r w i s t e r s  g@ t rans fe rs )  

l a 1  Odoption o f  the p r i n c i p l e  o f  n e g o t i a b i l i t y  o f  share 
c e r t i f i c a t e s  and c e r t i f i c a t e s  representing debt ob l i ga t ions .  

l b l  C l a r i f i c a t i o n  o f  the r i g h t s  and ob l i ga t ions  o f  issuers. 
owners and purchasers o f  s e c u r i t i e s ,  and o f  the r i g h t s  and 
ob l iga t ions f lowing from the r e l a t i o n s h i p  of broker and 
customer 

Part 7 :  (D iv i s ion  1 ,  l r u s t  Indentures1 

Imposit ion of non-avoidable du t ies  o f  good f a i t h ,  care and 
s k i l l  upon trustees under t r u s t  indentures. 

Part 7 :  i o i v i s i o n  2- Reqis t ra t ion  o f  Debt Obl iqat ionsi  

O p rov is ion that a mr tgage  or debenture does not ob ta in  
p r i o r i t y  u n t i l  i t  i s  reg is tered,  and a  prov is ion al lowing 
l a t e  r e g i s t r a t i o n  without cour t  order but  subject t o  
intervening r i g h t s  o f  t h i r d  p a r t i e s .  

Part 8 :  (Receivers g@ receiver-manaqersl 

I npos i t i on  of dut ies  and poss ib le  l i a b i l i t i e s  on receivers.  
and imposit ion o f  poss ib le  l i a b i l i t i e s  on those fo r  whom 
they are appointed. 

Part 9 :  (D i rec tors  Of f icers1 

( a )  A requirement that c m a n i e s  which d i s t r i b u t e  s e c u r i t i e s  t o  
the pub l ic  have at least  two outs ide d i rec to rs .  

i b )  Provision for  the making o f  by-laws by the d i rec to rs  o f  a 
corporat ion,  subject t o  conf i rmat ion by the shareholders, 
unless the cons t i t u t i on  otherwise provides. 

i c i  Provision al lowing opt iona l  cumulative vo t ing  i n  the 
e lec t ion  o f  d i rec to rs .  

i d )  Provision for  the removal o f  d i r e c t o r s  by ordinary 
reso lu t ion  unless a unanimus shareholder agreement 
otherwise requires.  

i e )  Imposit ion o f  dut ies  o f  honesty. good f a i t h ,  care,  d i l igence 
and s k i l l  upon d i rec to rs  and o f f i c e r s .  

Part 1 1 :  iShareholders1 -- 
Provis ion for  a unanimous shareholder aoreement t o  oovern ~ ~~ - ~ - ~ ~  - =  - -  ~ ~ ~- -~ - 
many aspects of the corporate s t ruc tu re ,  the re la t i onsh ip  
between the shareholders and d i r e c t o r s  and which w i l l  b ind  
transferees o f  the shares. 



Part & (Financ ia l  d isc losure1 

Provision requ i r i ng  a d i s t r i b u t i n g  corporat ion t o  have an 
audit c m i t t e e .  

Part 1 4 :  (Fundamental chanaei -- 
Provision enabling a shareholder t o  d i s s e n t '  from some 
kinds o f  "fundamental change" which may amount t o  a change 
i n  the basic ground ru les  governing the c o n s t i t u t i o n  and 
business of the corporat ion,  and. by d issent ing,  t o  requ i re  
the corporat ion t o  buy out h i s  shares at f a i r  value.  

Part 1 7 :  , L iau ida t ion  and Dissolut ion1 -- 
Simpl i f ied  prov is ions for  l i q u i d a t i o n  and d i s s o l u t i o n  of 
corporat ions.  

Part 18: I l n v e s t i a a t i o n i  -- 
Amplif ied provis ions for  car ry ing on the inves t iga t ion  of a 
corpora t ion 's  a f f a i r s  under court  order where i t  appears 
that there may be fraud or oppression, the r i g h t  t o  apply 
for the inves t iga t ion  being extended t o  any secur i t y  holder 
and t o  the Di rec tor  o f  the Secur i t ies  C m i s s i o n .  

Part 19: IRemedies, offences p e n a l t i e s )  -- 
Provisons al lowing a m ino r i t y  shareholder t o  b r i n g  a 
de r i va t i ve  ac t ion i n  the name of the corporat ion w i t h  leave 
o f  the cour t ,  and enabling the m ino r i t y  shareholder t o  apply 
for appropriate r e l i e f  i n  cases o f  oppression and u n f a i r  
disregard of h i s  i n t e r e s t s ,  thereby avoiding the p r i n c i p a l  
d i f f i c u l t i e s  o f  the r u l e  i n  v .  Harbot t le .  

6 .  Nomenclature: "Corporation" and "Body Corporate" 

I n  order t o  avoid confusion we w i l l  mention here one 
d r ~ f t i n g  matter which a f fec ts  the Report as wel l  as the Dra f t  Act 
and Comnentary. The d r a f t  Act fo l lows the CBCA i n  using the word 
"corporat ion '  t o  denote a corporate e n t i t y  fo r  which the d r a f t  
Act i s  the basic corporat ion l a w ,  that i s  a corporate e n t i t y  
incorporated under i t  or "continued' under i t .  The d r a f t  Act 
a lso  uses the desc r ip t i on  "body corporate" t o  inc lude a corporate 
e n t i t y  wherever or however incorporated, inc lud ing corporate 
e n t i t i e s  incorporated or continued under i t .  The d i s t i n c t i o n  i s  
a r t i f i c i a l ,  but a d i s t i n c t i o n  o f  that k ind  i s  necessary for  the 
purposes o f  the d r a f t  Act, and we th ink  that i t  would be h igh ly  
confusing i f  the d r a f t  Act were t o  use "company' i n  l i e u  o f  the 
CBCA's "corporat ion" .  We th ink  that the departure from the 
e x i s t i n g  A C A  usage i s  j u s t i f i e d .  

Accordingly, when we use the word "corporat ion"  throughout 
t h i s  Report, the d r a f t  Act and annotations, we mean a corporat ion 
incorporated under the proposed Alberta Business Corporations 
Act .  and when we use the desc r ip t i on  "body corporate" we mean any 
body corporate however and wherever created. 
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7 .  Name o f  Proposed net 

The recen t  r e f o rm  o f  On ta r i o  c w a n y  law was c a r r i e d  ou t  
under t he  name " O n t a r i o  Business Corpora t ions  A c t ' ' .  The re fo rm 
o f  f e d e r a l  cmpany law was c a r r i e d  ou t  under t he  name "Canada 
Business Corporat ions D c t " .  The r e fo rm  o f  Saskatchewan corrpany 
law was c a r r i e d  ou t  under t he  name "Saskatchewan Business 
Corpora t ions  A c t " .  Whi le  B r i t i s h  C o l u d i a  and Manitoba have no t  
f o l l owed  t h a t  nomenclature, we t h i n k  t h a t  t he  name " A l b e r t a  
Business Corporat ions Act"  i s  the most d e s c r i p t i v e  name t ha t  can 
be adopted.  and tha t  a usage corresponding t o  t ha t  o f  On ta r l o .  
Saskatchewan and Canada w i l l  p r ov i de  t he  g rea tes t  ass is tance  i n  
l o c a t i n g  t he  Act i n  indexes.  We t h e r e f o r e  propose t o  r e f e r  t o  
t he  proposed l e g i s l a t i o n  as the proposed " A l b e r t a  Business 
Corpora t ions  A c t " .  o r .  ' ' A B C A " .  



I'. 

T H E  S T R U C T U R E  OF THE C O R P O R A T I O N  

1 .  Incorporators 

la1 Number of incoroorators 

Under the A C A ,  i t  i s  necessary t o  have three incorporators 
for  a pub l i c  company and two for  a p r i v a t e  company. No one 
suggests that  those numbers should be increased: the suggestion 

lf ten made, however, that  a s ing le  incorporator should be 
allowed t o  incorporate a corporat ion 

The not ion that a corporat ion w i t h  one member may have a 
legal  persona l i ty  separate from the legal persona l i ty  of that 
member i s  a d i f f i c u l t  one, and the h i s t o r i c a l  use o f  the word 
"company", since i t  i s  based upon the not ion o f  a group, made i t  
even more d i f f i c u l t  to accept a conpany which i s  not composed o f  
a arouo. However. the corDoration so le ,  w i th  i t s  on lv  menber the 
incumbknt o f  a oa r t i cb la r  b f f i c e ,  has been known~sinck the~midd le  

reason i n  p o l i c y  why a s ing le  shareholder, i n  order t o  obtain 
l i m i t e d  l i a b i l i t y  and any other bene f i t s  which incorporat ion may 
g i ve  him, should have to go t o  the t roub le  o f  f i nd ing  a dumny 
shareholder t o  hold shares for  him or why he should have to 40 
through the add i t iona l  paper work and troublesome formal i t i e i  
a r i s i n g  from the existence o f  a shareholder who,has no p rac t i ca l  
funct ion.  The one-shareholder company has been recognized by the 
business corporations statutes o f  Canada, B r i t i s h  Columbia. 
Manitoba. Ontario and Saskatchewan, and one-shareholder 
professional  corporations have been recognized by the Alberta 
Companies Act .  We propose that  the A B C A  make prov is ion for the 
one-shareholder corporation, and s. 5 o f  the d r a f t  Act would do 
S O .  

I b i  Q u a l i f i c a t i o n  of incorporators 

The CECA d i s q u a l i f i e s  minors, persons o f  unsound mind, and 
undischarged bankrupts from act ing as incorporators.  The OBCA 
d i s q u a l i f i e s  minors. Neither the A C A  nor the BCCA d i s q u a l i f i e s  
anyone. 

We see no reason for  d i s q u a l i f i c a t i o n  o f  incorporators,  and 
we see reasons against d i s q u a l i f i c a t i o n .  We are not aware that 
the lack o f  d i s q u a l i f i c a t i o n  i n  the ACA has given r i s e  t o  an e v i l  
which should be remedied. We th ink  that i t  w i l l  be unusual for a 
minor, a person o f  unsound mind, or an undischarged bankrupt. to 
incorporate a corporat ion:  b u t ,  i f  one does, we th ink  that the 
consequences o f  holding that  the apparently incorporated e n t i t y  
does not e x i s t  are worse than consequences o f  hold ing that i t  
does. Further,  we do not see any e f f e c t i v e  way o f  enforcing a 
q u a l i f i c a t i o n  prov is ion without requ i r i ng  addi t ional  anwunts o f  
paper work by the incorporators and p o l i c i n g  by the Registrar .  
both o f  which are undesirable, and which would be unnecessary and 
meaningless i n  a l l  but a very few incorporat ions.  



I c l  Prescr ibed i n c o r p o r a t i o n  

p r o v i s i o n  r e q u i r i n g  the i nco rpo ra t i on  o f  a business 
venture i n v o l v i n g  nwre than 2 0  persons appeared i n  the f i r s t  
Eng l i sh  Companies Act o f  the  l a s t  cen tu ry  and has been c a r r i e d  
forward t o  t h i s  day i n  England: i n  A C A  s .  7 :  and i n  the BCCL, 
The p r o v i s i o n  was p robab ly  in tended t o  abo l i sh  deed o f  set t lement  
companies. Two reasons may be advanced fo r  Keeping i t  tcday. 
F i r s t l y ,  a number o f  pa r t ne rs  i n  excess o f  20 seems t c c  many fo r  
the foundat ion o f  mutual t r u s t  which i s  essen t i a l  t o  the 
pa r t ne rsh ip  r e l a t i o n .  Secondly, the mare c e r t a i n  and e f f e c t i v e  
p r o t e c t i o n  a f f o rded  t o  each o f  a la rge  group o f  shareholders 
should be made a v a i l a b l e  t o  those who would o therw ise  p a r t i c i p a t e  
~n syndicate agreements. 

! t  i s  u n l i k e l y  t ha t  more than 2 0  persons would f o r  o rd i na ry  
business reasons choose t o  c a r r y  on an o rd i na ry  business venture 
i n  the cumbersome form o f  a p a r t n e r s h i p .  I n  the o i l  i n d u s t r y  and 
i n  some other  areas o i  a c t i v i t y ,  however, tax reasons have 
suggested the use o f  the p a r t n e r s h i p ,  and p a r t i c u l a r l y  the 
l i m i t e d  p a r t n e r s h i p ,  and i n  the p ro fess i ons ,  there  a re  la rge  
lega l  and account ing f i rms  w i t h  nwre than 20  pa r t ne rs .  

We do not  t h i n k  t ha t  there  i s  a p u b l i c  i n t e r e s t  i n  
p r o h i b i t i n g  la rge  pa r t ne rsh ips .  de do not  t h i n k  t ha t  the  
p r o t e c t i o n  o f  i n d i v i d u a l  pa r t ne rs  r equ i r es  such a p r o h i b i t i o n .  
o r ,  indeed, would be advanced by i t .  I n  our D ra f t  Reoor t ,  we 
expressed the same op in i on ,  bu t  went on t o  pu t  forward a somewhat 
r ev i sed  coun te rpar t  o f  A C A  s e c t i o n  7 which we were prepared t o  
recomnend i f  the  need f o r  i t  was denwnstrated. We d i d  not  
r ece i ve  any suggest ion t ha t  such a sec t i on  should be incorpora ted  
i n  the proposed ABCA, and the i n s t i t u t e  o f  Chartered Accountants 
o f  A lber ta  though t ha t  i t  should n o t .  Accord ing ly ,  we have not  
inc luded  i n  tne d r a f t  Act a sec t i on  s i m i l a r  t o  PCP sec t i on  7 .  

2. i n co rpo ra t i on  Procedure 

a Documents t o  be f i l e d  

l i l  A r t i c l e s  of i n co rpo ra t i on  

For reasons which we w i l l  g i v e  i n  our d iscuss ion  o f  the 
c o n s t i t u t i o n  o f  the c o r p o r a t i o n ,  the  incorpora to rs  should be 
requ i r ed  t o  f i l e  a r t i c l e s  o f  i nco rpo ra t i on  w i t h  the Reg is t ra r  o f  
Corporat ions.  The contents  are descr ibed  i n  s .  6 o f  the d r a f t  
Ac t .  

The A C A  does not  r e q u i r e  a c m a n y  t o  have a r t i c l e s  o f  
assoc ia t i on ,  bu t  i t  appears c o r r e c t  t o  say unless a r t i c l e s  o f .  
assoc ia t i on  are f i l e d  w i t h  the Reg is t ra r  o f  Companies the "Table 
A ' '  a r t i c l e s  w i l l  app ly ,  The C E C A  does not  s p e c i f i c a l l y  r equ i r e  a 
co rpo ra t i on  t o  have by- laws ,  and i! 5 ~ ~ s  not r e q u i r e  t ha t  by- laws 
be f i ! e a  or  even t ha t  they can be [ though.  i n  e f f e c t ,  anyth ing 
wnicn can be inc luded  i n  the  by- laws can be inc luded  i n  the 
a r t i c l e s  o f  i n c o r p o r a t i o n :  C B C A  s . 6121 i .  

We had o r i g i n a l l y  thought .  f o r  two reasons, t ha t  the 
proposed A B C A  should r e q u i r e  the f i l i n g  o f  co rpora te  by - l aws .  
The f i r s t  reason was t ha t  the by - laws  would then be a v a i l a b l e  f o r  
i nspec t i on  by o u t s i d e r s .  The second reason was tha t  i f  the 



c o r p o r a t i o n ' s  records are l o s t ,  or  i f  the re  should be controversy 
about the con ten ts  o f  the reco rds ,  the  R e g i s t r a r ' s  o f f i c e  would 
have an o f f i c i a l  copy o f  the  by - laws .  We have s i nce  concluded 
tha t  tha t  o p i n i o n  d i d  not  g i v e  s u f f i c i e n t  weight t o  the  e f f e c t  o f  
two impor tant  changes which the  proposed A B C A  would make. 

The f ~ r ~ t  rhanne made hv  the nrooosed A B C A  would be the .~ . ~ 7 -  - - ~  - ~. 7 

a b o l i t i o n  o f  c o n s t r u c t i v e  n o t i c e .  The by- laws w i l l  n o t ~ a f f e c t  
ou t s i de rs ,  and ou t s i de rs  w i l l  t he re fo re  have no need t o  see the 
by - laws .  Sec t ion  I 7  o f  the d r a f t  Act would a b o l i s h  the present 
r u l e  t ha t  an ou t s i de r  i s  taken t o  have c o n s t r u c t i v e  n o t i c e  o f  
documents f i l e d  w i t h  the R e g i s t r a r ,  and s .  18 would estop the 
co rpo ra t i on  f rom asse r t i ng  as against  an ou t s i de r  tha t  the  
by- laws have no t  been compl'fed w i t h ,  or  f r m  denying as agaiqst  
an ou t s i de r  the  customary a u t h o r i t y  o f  the  i n d i v i d u a l s  who 
purpor t  t o  ac t  f o r  co rpo ra t i on :  the  cumulat ive e f f e c t  o f  these 
p rov i s i ons  i s  t ha t  an ou t s i de r  need not  examine the  by - laws ,  i n  
i n s i d e r  who i s  f i x e d  w i t h  c o n t r a r y  knowledge by the  concluding 
words o f  s e c t i o n  18 would no t  be ass i s t ed  by ,  o r  have need o f ,  a  
copy o f  the  by- laws a t  the R e g i s t r a r ' s  o f f i c e .  I f  h i s  knowledge 
i s  complete, he w i l l  not  need any h e l p .  I f  h i s  knowledge i s  no t  
complete, he w i l l  u s u a l l y  have access t o  the  by- laws at  the 
c o r p o r a t i o n ' s  records o f f i c e .  I t  i s  t h e o r e t i c a l l y  poss ib l e  tha t  
he may no t  have t ha t  access, bu t  i f  he i s  i n  the  spec ia l  
r e l a t i o n s h i p  contemplated by s .  18, i t  i s  not  too  much t o  expect 
t ha t  he w i l l  c a l l  f o r  a  p roduc t i on  o f  the by- laws as a  
p r e - c o n d i t i o n  o f  dea l i ng  w i t h  the c o r p o r a t i o n .  

The second i npo r t an t  change which would be made by the 
proposed A B C A  i s  tha t  the  by- laws o f  an A B C k  co rpo ra t i on  would be 
o f  much l ess  i rrportance than the  a r t i c l e s  o f  assoc ia t i on  o f  an 
A C A  company: what i s  norma l l y  se t  out  i n  by- laws i s  the less  
important p r o v i s i o n s  norma l l y  found i n  a r t i c l e s  o f  assoc ia t i on .  
Fu r t he r .  by - laws  can be adopted and changed by a,n o rd i na ry  
m a j o r i t y ,  and the  p rese rva t i on  o f  a  copy o f  the by- laws at  a  
p u b l i c  o f f i c e  i s  t he re fo re  not  a  p r o t e c t i o n  f o r  the entrenched 
r i g h t s  o f  a  m i n o r i t y .  F i n a l l y ,  a  requirement t ha t  the Reg is t ra r  
accept.  v e r i f y  and s to re  by- laws would impose upon him a  
s u b s t a n t i a l  a d m i n i s t r a t i v e  burden: t ha t  burden would have t o  be 
borne i f  t he re  i s  an important i n t e r e s t  t o  be served by bear ing  
i t ,  b u t ,  f o r  the  reasons which we have g i ven ,  we do not t h i n k  
t ha t  there  i s  an important i n t e r e s t  t o  be served. I f  the re  i s  an 
occasional  case i n  which the  maintenance o f  an o f f i c i a l  copy o f  
by- laws i s  impo r tan t ,  the  co rpo ra t i on  can i nc l ude  t h e i r  subject  
mat ter  i n  t he  a r t i c l e s  o f  i n c o r p o r a t i o n .  

t i i i i  No t i ce  o f  r e s i s t e r e d  and records o f f i c e  and pos ta l  
address f o r  se r v i ce  

5 .  19121 o f  the d r a f t  Act would r e q u i r e  the  f i l i n g  o f  a  
n o t i c e  o f  r e g i s t e r e d  o f f i c e .  I t  would a l s o  r e q u i r e  the 
co rpo ra t i on  t o  f i l e  no t i ces  o f  a  records  o f f i c e  and a  p o s t a l  
address f o r  s e r v i c e ,  i f  any. The r e g i s t e r e d  o f f i c e ,  records 
o f f i c e  and p o s t a l  address a re  d iscussed at  p .  3 3  and f o l l o w i n g  o f  
t h i s  Repor t .  

l i v l  N o t ~ c e  o f  d i r e c t o r s  

S .  1011 1 1  o f  the  d r a f t  Act would a l s o  r e q u i r e  the f i l i n g  o f  
a  n o t i c e  o f  d i r e c t o r s .  



I b l  C e r t i f i c a t e  @ i n c o r p o r a t i o n  

l i !  Riqht  t o  o b t a i n  c e r t i f i c a t e  

G C A  s .  15 p rov ides  t h a t  the  p resc r i bed  number o f  
i nco rpo ra to r s .  by complying w i t h  the  s t a t u t o r y  requi rements,  may  
. . . form an incorpora ted  conpany" f o r  any lawfu l  purpose 
pe rm i t t ed  by the A C A .  A C A  s .  26 p rov ides  t ha t  on the 
r e g i s t r a t i o n  o f  the memorandum o f  a s s o c i a t i o n  o f  a  company, " t h e  
Reg is t ra r  s h a l l  issue a c e r t i f i c a t e "  o f  i n c o r p o r a t i o n .  The 
e f f e c t  o f  these p r o v i s i o n s  i s  t ha t  anyone who complies w i t h  the 
A C C  i s  e n t i t l e d  t o  i nco rpo ra te  a company and rece i ve  a 
c e r t i f i c a t e  o f  i n c o r p o r a t i o n .  

The Canada Corporat ions Act was d i f f e r e n t .  The 
i nco rpo ra to r s  app l i ed  f o r  l e t t e r s  p a t e n t ,  and the g ran t  was 
d i s c r e t i o n a r y .  There was t h e r e f o r e  a fundamental d i f f e r e n c e  
between the i nco rpo ra t i on  o f  mewrandum and a r t i c l e s  companies 
under the C C G  and the i n c o r p o r a t i o n  o f  l e t t e r s  pa ten t  companies 
under the Canada Corporat ions A c t .  

The CECA has moved away from the Canada Corporat ions Act .  
CECA s .  5 p rov ides  t ha t  one o r  more q u a l i f i e d  i n d i v i d u a l s ,  o r  one 
o r  w r e  bodies corpora te ,  may i nco rpo ra te  a co rpo ra t i on  by  
s i g n i n g  a r t i c l e s  o f  i n c o r p o r a t i o n  and d e l i v e r i n g  t o  the  D i rec to r  
those a r t i c l e s  o f  i n c o r p o r a t i o n  and n o t i c e s  o f  r e g i s t e r e d  o f f i c e  
and o f  d i r e c t o r s .  Upon r e c e i p t  o f  the a r t i c l e s  o f  i nco rpo ra t i on  
the D i r e c t o r  i s  r equ i r ed  t o  i s sue  a c e r t i f i c a t e  o f  i nco rpo ra t i on .  
There are o f  course swne l i m i t a t i o n s  upon these p r o v i s i o n s ,  bu t  
the  C E C A  has adopted the fundamental p r i n c i p l e  o f  i nco rpo ra t i on  
as o f  r i g h t ,  and has t he re fo re  made i t  p o s s i b l e  t o  achieve 
s u b s t a n t i a l  u n i f o r m i t y  between the  f ede ra l  and p r o v i n c i a l  
business co rpo ra t i on  s t a t u t e s .  5s.  5 and 8 o f  the d r a f t  Act 
f o l l o w  t h e i r  C E C A  coun te rpar ts  w i t h  minor v a r i a t i o n s .  

i i i l  Conclusiveness of c e r t i f i c a t e  of i n co rpo ra t i on  

Professor L . C . E .  Gower IGower, p .  259) sa i d  tha t  i t  appears 
t ha t  the Eng l i sh  coun te rpar t  o f  s .  27 o f  the  A lber ta  Companies 
Act "must cover"  a  case i n  which a company does not  f u l f i l l  the 
e s s e n t i a l  requirements f o r  r e g i s t r a t i o n ,  and t ha t  o n c e  a 
c e r t i f i c a t e  has been g ran ted  no one can ques t i on  the r e g u l a r i t y  
o f  the i n c o r p o r a t i o n " .  I n  A l b e r t a ,  someone has quest ioned i t .  
and the Court o f  Pppeal has h e l d ,  by  a m a j o r i t y  i n  a t  leas t  one 
k i n d  o f  case i t  can be quest ioned success fu l l y :  C . P . W .  Valve 6 
Instrument m. v .  Scott 119781 5 A l t a .  L . R .  12di 271. There the 
a l l e g a t i o n  was t ha t  a  company d i d  not  e x i s t  on the da te  which 
appeared on the c e r t i f i c a t e  o f  i n c o r p o r a t i o n  i i . e . ,  t ha t  the 
c e r t i f i c a t e  had been issued one day bea r i ng  the da te  o f  the 
preceding day)  and t he re fo re  c o u l d  no t  on the  da te  o f  the 
c e r t i f i c a t e  v a l i d l y  p lace  an o rder  f o r  g o d s  under a p re -ex is t - ing  
c o n t r a c t  between the i n c o r ~ o r a t o r s  and o t h e r s .  The c o u r t  r e l i e d  
on Letain ". Conwest ~ x p l o k a t i o n  Q. 119611 5 . t . R .  98: a  case 
under the Dominion Companies Ac t ,  and h e l d  t h a t ,  w h i l e  the date 
on i t s  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  may e s t a b l i s h  tha t  a  conpany 
acqui res s ta tus  from tha t  d a t e ,  i t  does no t  negate a breach o f  
c o n t r a c t  between o ther  p a r t i e s  which e x i s t e d  be fo re  the 
c e r t i f i c a t e  was issued. I t  s a i d  t h a t  A C A  s .  27, which makes the 
c e r t i f i c a t e  o f  i nco rpo ra t i on  conc lus i ve  p roo f  o f  r e g u l a r i t y ,  has 
no a p p l i c a t i o n  t o  such a case;  and t h a t  s .  28 which g ives  the 
company s t a t u s  f r m  the da te  o f  i nco rpo ra t i on ,  d ~ e s  not  do so fo r  
a l  l purposes. 



Leaving as ide  f o r  the m n t  t he  ques t i on  o f  the antedated 
c e r t i f i c a t e ,  we t h i n k  t h a t  t he re  i s  genera l  agreement t ha t  the 
c e r t i f i c a t e  o f  i n c o r p o r a t i o n  must be taken t o  e s t a b l i s h  
c o n c l u s i v e l y  tha t  a  cwnpany e x i s t s .  The p o s s i b l e  consequences o f  
h o l d i n g  tha t  some de fec t  i n  t ne  i n c o r p o r a t i o n  procedure p reven ts  
a  company from coming i n t o  ex i s t ence  a re  too severe,  and the need 
f o r  c e r t a i n t v  i s  too  o r e a t ,  t o  oermi t  t he  c e r t i f i c a t e  t o  be 
chal lenged 'we reco~&end t ha t  proposed A B C G  go a t  l eas t  as f a r  
as the A C A  now does 

What then o f  the antedated c e r t i f i c a t e  o f  i n c o r p o r a t i o n ?  At 
f i r s t  b l ush  i t  seems wrong t ha t  a  c e r t i f i c a t e  should af terwards 
e s t a b l i s h  tha t  a  c o r p o r a t i o n  e x i s t e d  on a  c e r t a i n  day i f  an 
i n v e s t i g a t i o n  on t ha t  day would have es tab l i shed  t ha t  i t  d i d  n o t .  
There a re .  however, c o u n t e r v a i l i n g  c o n s i d e r a t i o n s .  I t  i s  o f  the 
utmost importance t ha t  everyone, whether i n s i d e  o r  o u t s i d e  the 
c o r p o r a t i o n ,  be ab le  t o  o rder  h i s  a f f a i r s  i n  the c e r t a i n  
knowledge tha t  a  c o r p o r a t i o n  e x i s t s  i f  a  c e r t i f i c a t e  o f  
i n c o r p o r a t i o n  says i t  does; bus iness cannot be e f f e c t i v e l y  
t ransac ted  i f  t he re  i s  u n c e r t a i n t y  about the ex is tence  o f  a  l ega l  
e n t i t y  which i s  a  p a r t y  t o  a  t r a n s a c t i o n .  Then, w h i l e  the 
Reg i s t r a r  i n  an i d e a l  w o r l d  would no doubt be ab l e  t o  inspec t  
every  set  o f  i n c o r p o r a t i o n  documents and i ssue  a  c e r t i f i c a t e  o f  
i n c o r p o r a t i o n  w i t h i n  minutes o f  the depos i t  o f  the documents w i t h  
h im,  i t  must be recognized t h a t  he w i l l  o f t e n  be p h y s i c a l l y  
unable t o  do so:  and i t  must be recognized a l s o  t h a t  t he  
l e g i t i m a t e  ex igenc ies  o f  bus iness o f t e n  demand t ha t  bus iness 
people en te r  i n t o  a  t r a n s a c t i o n  on t he  c u r r e n t  day and no t  w a i t  
u n t i l  the Reg i s t r a r  can c a r r y  ou t  h i s  a d m i n i s t r a t i v e  p rocess ing .  
For these reasons we t h i n k  t ha t  the proposed A B C A  should be so 
worded that  a  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  w i l l  be i ncon tes tab l e  
f o r  a l l  c i v i l  purposes. That would e n t a i l  the consequence t ha t  
the Reg i s t r a r  would have the l ega l  power t o  antedate h i s  
c e r t i f i c a t e  t o  a  d a t e  be fo re  he rece ives  i n c o r p o r a t i n g  documents 
tor  even t o  i ssue  a  c e r t i f i c a t e  w i t hou t  any suppor t ing  
documentsi .  bu t  we t h i n k  t ha t  the importance o f  e s t a b l i s h i n g  the 
conclusiveness o f  t he  c e r t i f i c a t e  o f  i n c o r p o r a t i o n  f a r  outweighs 
the danger tha t  the Reg i s t r a r  might  abuse h i s  powers. 8 .  9 o f  
t he  d r a f t  Act i s  in tended t o  g i v e  e f f e c t  t o  these v iews.  

3 .  k inds  of Comoanies 

la1 C lose ly  h e l d  and w i d e l v  h e l d  companies 

l i i  Need f o r  d i s t i n c t i o n s  

The business c o r p o r a t i o n  i s  an impor tant  v e h i c l e  f o r  g rea t  
concerns w i t h  l a rge  numbers o f  shareholders ,  g rea t  masses o f  
assets  and g rea t  incomes. i t  i s  a l s o  an impor tant  v e h i c l e  f o r  an 
i n d i v i d u a l  who wishes t o  h o l d  some o f  h i s  investments i n  tha t  
form. ! t  i s  an impor tant  v e h i c l e  f o r  concerns f a l l i n g  between 
those extremes. 9usiness c o r p o r a t i o n  law must i n  some way dea l  
w i t h  concerns a t  v a s t l y  d i f f e r e n t  l e v e l s  o f  s i z e  and c o w l e x i t y .  

d r a f t  Act a t t e w t s  t o  do so,  as do t he  C E C A  and a l l  the 
p r o v i n c i a l  bus iness c o r p o r a t i o n s  s t a t u t e s .  The e f f o r t .  however. 
g i ves  r i s e  t o  d i f f i c u l t i e s  and a  bus iness co rpo ra t i ons  s t a t u t e .  
w h i l e  i t  may i n  many ins tances  be ab l e  t o  p resc r i be  r u l e s  e q u a l l y  



app rop r i a t e  t o  l a r g e  and smal l  co rpo ra t i ons  i e . g . ,  i n co rpo ra t l on  
p r o c e d u r e  may i n  many o the r s  1 e . g . .  s o l i c i t a t i o n  o f  p r o x i e s )  be 
c3mpel led t o  p rov i de  d i f f e r e n t  r u l e s  f o r  d i f f e r e n t  c lasses  o f  
co rpo ra t i ons .  

i i i l  & d i s t i n c t i o n  between p u b l i c  p r i v a t e  
companies 

The e a r l y  Eng l i sh  and A lbe r t a  Companies Acts made l i t t l e  
d ~ s t i n c t i o n  between c l o s e l y  h e l d  companies and w i d e l y  h e l d  
companies. They l a t e r  began, however, t o  impose requi rements 
l e g . ,  the p u b l i c  f i l ~ n g  o f  f i n a n c i a l  statements1 which were 
found undu ly  onerous upon c l o s e l y  h e l d  companies, and they 
t he re fo re  made a d i s t i n c t ~ o n  between what were, and a r e ,  
characterized as " p u b l i c "  companies and what were. and a re .  
charac te r  ?zed  as " p r i v a t e '  companies. 

'he d i s t i n c t i o n  i s  based on t h ree  t h i n g s :  t he  number o f  
shareholders :  d i s t r i b u t i o n  o f  s e c u r i t i e s  t o  the p u b l i c ;  and 
fr.eedom o f  t r a n s f e r  o f  shares.  Under t he  ACA, a p r i v a t e  company 
i s  one which r e s t r i c t s  o r  p r o h i b i t s  t he  t r a n s f e r  o f  any o f  i t s  
shares: which l i m i t s  i t s  shareholders l a p a r t  f rom present  and 
past  employeesi t o  no m r e  than 5 0 ;  and which p r o h i b i t s  an 
i n v i t a t i o n  t o  the p u b l i c  t o  subscr ibe f o r  shares o r  debentures.  
I t  w i l l  be noted t ha t  i f  i t  does no t  meet a l l  t h ree  o f  these 
requi rements,  the company i s  not e n t i t l e d  t o  the b e n e f i t s  o f  
be i ng  a p r i v a t e  company i A C A  s .  481:  i t  may i n  f a c t  have t h ree  
shareholders  and no asse ts ;  and i t  may never have i n v i t e d  the 
p u b l i c  t o  subscr ibe  f o r  a  share o r  debenture:  bu t  i t  may s t i l l  be 
a p u b l i c "  carpany. 

The d i s t i n c t i o n  between p u b l i c  and p r i v a t e  companies i s  one 
o f  long s tand ing :  i t  i s  one t o  which t he  lawyers and businessmen 
o f  A l be r t a  a re  accustomed and w i t h  which they a re  f a m i l i a r :  and 
' w i t h  the excep t ion  o f  some b o r d e r l i n e  problems o f  d e f i n i t i o n )  i t  
i s  s imp le .  We t he re fo re  approached t he  ques t i on  w i t h  a  b i a s  i n  
favour o f  r e t a i n i n g  the d i s t i n c t i o n  i n  t he  d r a f t  Ac t .  

We have g r a d u a l l y  moved t o  the conc l us i on ,  however, t ha t  the 
d ~ s t i n c t i o n  i s  not one which i s  app rop r i a t e  t o  the needs o f  the 
present  and o f  the foreseeable f u t u r e .  I ns tead ,  the re  are two 
o ther  d i s t i n c t i o n s  which appear t o  us t o  have f u n c t i o n a l  
s i g n i f i c a n c e .  

[ i i i l  Proposed d i s t i n c t i o n s  

~ h l  Relationship between shareholders  
manaqemen t  

Fa i rness  among shareholders  and shareholder groups i s  an 
o b j e c t i v e  sought by  the d r a f t  Ac t .  O f t en ,  however, r u l e s  whioh 
promote f a i r n e s s  d e t r a c t  from bus iness e f f i c i e n c y  o r  from the 
a b i l i t y  o f  shareholders  t o  manage a bus iness c o r p o r a t i o n  as they 
want i t  managed. One o f  the circumstances w h ~ c h  may a f f e c t  the 
s t r i k i n g  o f  the best  ba lance amng these competing va lues i s  the 
r e l a t i v e  participation o f  the shareholders  i n  the management o f  
the c o r p o r a t i o n .  For example, mandatory proxy s o l i c i t a t i o n  and 
the d i s c l o s u r e  t ha t  goes w i t h  i t  promote f a i r ness  because they 
improve the a b i l i t y  o f  shareholders  t o  make e f f e c t i v e  dec is ions  
i n  the genera l  i n t e r e s t ,  bu t  the cos t  and r i g i d i t y  o f  the proxy 
s o l i c i t a t i o n  procedure d e t r a c t s  from bus iness e f f i c i e n c y .  I n  the 
case o f  a  l a r g e  c o r p o r a t i o n  w i t h  many shareholders ,  f a i r ness  i s  



t he  c o n s i d e r a t i o n  which should o r e v a i l ,  and oroxv s o l i c i t a t i o n  , 
should he mandatorv. I n  the case o f  a  smal I' co rbora t  i o n  i n  which . .- - - -  . -~ ~- ~ ~ - - ~ - ~ ,~~ ~~ - 

a l l  o r  most shareholders  a re  l i k e l y  t o  p a r t i c i p a t e  i n  managemen: 
o r  have a c l ose  r e l a t i o n s h i p  w i t h  those who do ,  cons i de ra t i ons  o f  
bus iness e f f i c i e n c y  p r e v a i l  and p roxy  s o l i c i t a t i o n  should not be 
mandatory. There are o ther  examples i n  the d r a f t  Act i n  which 
the same f a c t o r ,  i . e . .  the r e l a t i v e  closeness o f  the shareholders 
t o  management, a f f e c t s  the ba l anc i ng  o f  competing va lues .  We 
t h i n k  t ha t  t ha t  f a c t o r  i s  o f t e n  impo r t an t ,  and we now address 
ourse lves  t o  d i s t i n g u i s h i n g  between co rpo ra t i ons  i n  which 
f a i r ness  should r ece i ve  g rea te r  emphasis i n  these cases,  and 
co rpo ra t i ons  i n  which the emphasis should be more on business 
e f f i c i e n c y .  

r u l e  a p p l i e s  t o  a  co rpo ra t i on  i f  a l l  i t s  shareholders  a re  
d i r e c t o r s ,  because tha t  i s  smnething which can be e a s i l y  and 
o b j e c t i v e l y  determined: bu t  we t h i n k  t h a t  such a d i s t i n c t i o n  
would app ly  some p r o t e c t i v e  r u l e s  t o  t o o  many co rpo ra t i ons  i n  
which t he re  i s  a  c l o s e  r e l a t i o n s h i p  among shareholders  and i n  
which t he  r u l e s  a re  no t  needed. We have concluded t ha t  a  
d i s t i n c t i o n  should be made on t he  b a s i s  o f  the number o f  
shareholders :  such a t e s t  must n e c e s s a r i l y  be somewhat a r b i t r a r y .  
b u t  i t  would r e f l e c t  what we b e l i e v e  t o  be a f a c t ,  namely, tha t  
l up  t o  a  c e r t a i n  p o i n t )  the l a rge r  t he  number o f  shareholders ,  
t he  l ess  l i k e l y  i t  i s  t ha t  a l l  o r  most o f  them w i l l  be invo lved  
i n  management o r  have a c l ose  r e l a t i o n s h i p  t o  the shareholders 
who a re .  

I t  appears t o  us t ha t  t he  l i n e  should be drawn long be fo re  
t he  A C A  number o f  5C shareholders  p l u s  p a s t  and p resen t  ew loyees  
i s  reached. The range w i t h i n  which we t h i n k  i t  should l i e  1s 
between 1 0  and 2 0 ,  and we a re  s a t i s f i e d  t o  adopt t he  number 15 
which i s  used i n  t he  C B C A  f o r  t he  same purpose. That i s  the 
number which i s  used i n  the d r a f t  ac t  t o  d i f f e r e n t i a t e  betveen 
the c l o s e l y  h e l d  c o r p o r a t i o n  t o  which some p r o t e c t i v e  r u l e s  would 
no t  app ly ,  and t he  more w i d e l y  h e l d  c o r p o r a t i o n  t o  which they 
would app l y .  The c l a s s  o f  c o r p o r a t i o n s  w i t h  15 o r  fewer 
shareholders  would i nc l ude  the g r e a t  m a j o r i t y  o f  A B C A  
c o r p o r a t i o n s .  

131 D i s t r i b u t i o n  of s e c u r i t i e s  t he  p u b l i c  

We t h i n k  t h a t  one o the r  d i s t i n c t i o n  must a l s o  be made, a  
d i s t i n c t i o n  between co rpo ra t i ons  which d i s t r i b u t e  s e c u r i t i e s  t o  
the p u b l i c  and co rpo ra t i ons  which do n o t :  another group o f  
p r o t e c t i v e  r u l e s  a re .  we t h i n k  necessary f o r  t he  d i s t r i b u t i n g  
c o r p o r a t i o n .  Many o f  these r u l e s  r e l a t e  t o  the p r o t e c t i o n  o f  
i n v e s t o r s  i n  t he  c a p i t a l  markets as such, r a t h e r  than t o  the 
p r o t e c t i o n  o f  shareholders  as such. Rules p r o t e c t i n g  i nves to r s  
a re  p r o p e r l y  w i t h i n  the purv iew o f  s e c u r i t i e s  l e g i s l a t i o n  r a t he r  
than the purv iew o f  bus iness c o r p o r a t i o n  l e g i s l a t i o n ,  bu t  there 
a re  a l s o  some d i f f e r e n c e s  between d i s t r i b u t i n g  co rpo ra t i ons  and 
o the r  co rpo ra t i ons  which are r e l e v a n t  t o  co rpora te  l e g i s l a t i o n :  
t he  d r a f t  Act would acco rd i ng l y  make a number o f  d i s t i n c t i o n s  
between the two c lasses  o f  c o r o o r a t i o n s .  The ore cis^ l i n e  ,~ ~~ - -  
between the two would be drawn'by t he  d e f i n i t i o n  o f  " d i s t ; i bu t i ng  
c o r p o r a t i o n "  i n  s .  1 i i !  o f  t he  d r a f t  Ac t .  



The C B C A  a l s o  makes spec i a l  p - o v i s i o n  f o r  d i s t r i b u t i n g  
co rpo ra t i ons .  I t  does no t  d e f i n e  the term. bu t  r e f e r s  from t ime 
t o  t ime t o  " a  c o r p o r a t i o n  any o f  whose issued s e c u r i t i e s  are o r  
were p a r t  o f  a  d i s t r i b u t i o n  t o  t he  p u b l i c  and remain ou t s t and ing  
and a re  h e l d  by nnre  than one pe r son " .  The d e f i n i t i o n  i n  the 
proposed s .  l l i i  d i f f e r s  i n  two respec ts :  

! .  I t  excludes co rpo ra t i ons  which do no t  have m r e  than 15 
shareho lders .  That exc l us i on  c rea tes  the p o s s i b i l i t y  tha t  a 
c o n t r o l  group may conver t  a  d i s t r i b u t i n g  c o r p o r a t i o n  i n t o  a 
n o n - d i s t r i b u t i n g  c o r p o r a t i o n  by  buy ing  out a l l  bu t  !5 
shareho lders ,  and i t  may be argued tha t  they should no t  be 
ab l e  t o  change the ground r u l e s  i n  tha t  way. However, the 
spec i a l  p r o v i s i o n s  seem t o  us t o  be l i k e l y  t o  be w r e  o f  a  
burden than an advantage t o  a c o r p o r a t i o n  w i t h  a  smal l  
number o f  shareho lders ,  and we t h i n k  tha t  the p r o t e c t i o n  o f  
the investop as such should be l e f t  t o  the S e c u r i t i e s  Cct .  

2 .  I t  does no t  i n c l ude  t he  ho l de r s  o f  s e c u r i t i e s  o r  debt 
o b l i g a t i o n s  un less  the s e c u r i t i e s  can be conver ted  i n t o  
shares. We th7nk t ha t  the spec i a l  r u l e s  r e l a t i n g  t o  
d i s t r i b u t i n g  co rpo ra t i ons  are f o r  the b e n e f i t  o f  
shareholders and no t  bondholders .  

i C i  Resu l t i nq  c l a s s i f i c a t i o n  

I t  w i l l  a cco rd i ng l y  be found t ha t  f o r  the purposes o f  s m  
r u l e s  ' e . g . ,  mandatory s o l i c i t a t i o n  o f  p r o x i e s )  the d r a f t  Act 
d i s t i n g u i s h e s  between co rpo ra t i ons  which have 15 shareholders  o r  
less  and co rpo ra t i ons  which have 16 shareholders  o r  nn re .  I t  
w i l l  a l s o  be found tha t  f o r  t h e  purposes o f  o t he r  r u l e s  ! e . g . .  
numbers o f  d i r e c t o r s  and t he  requirement o f  an a u d i t  conm i t t ee l  
i t  d i s t i n g u i s h e s  between a c o r p o r a t i o n  which d i s t r i b u t e s  shares 
t o  the p u b l i c  and one which does n o t .  We recognize t ha t  the 
d i s t i n c t i o n s  n e c e s s a r i l y  i n v o l v e  a r b i t r a r i n e s s - - t h e  management o f  
a  p a r t i c i ~ l a r  10-shareholder c o r p o r a t i o n  may be dcminated by one 
shareholder t o  the u t t e r  e x c l u s i o n  o f  the r e s t ,  w h i l e  a l l  the 
share!,olders o f  a  p a r t i c u l a r  20:shareholder c o r p o r a t i o n  may meet 
d a i l y  and go over the books and m a i l  t oge the r :  and a d i s t r i b u t i n g  
co rpo ra t i on  whose shares have c o w  t o  be h e l d  by  16 shareholders  
may be much w r e  c l o s e l y  k n i t  than a n o n - d i s t r i b u t i n g  c o r p o r a t i o n  
w i t h  52 shareholders .  However, we t h i n k  t ha t  t he  d i s t i n c t i o n s  
which would be made by the d r a f t  Act a re  v a l i d  f o r  t he  g rea t  
m a j o r i t y  o f  d l b e r t a  c o r p o r a t i o n s .  

I b l  Companies l i m i t e d  & quarantee 

A C A  s .  ! 7  p rov i des  fo r  cwnpanies l i m i t e d  by guaran tee ,  w i t h  
o r  w i thou t  share c a p i t a l .  We a re  no t  aware o f  any cons i de ra t i on  
which would mak~e t h i s  form o f  bus iness c o r p o r a t i o n  d e s i r a b l e  f o r  
a  p r o f i t - m a k i n g  bus iness ven tu re  and t he  d r a f t  Act t h e r e f o r e  does 
no t  p rov i de  fo r  i t .  For the t ime be ing  i t  w i l l  con t i nue  t o  e x i s t  
i n  the C C L  and w i l l  t h e r e f o r e  be a v a i l a b l e  f o r  n o n - p r o f i t  making 
companies under Par t  1 X  o f  t h a t  Ac t .  Whether o r  no t  i t  should 
con t i nue  t o  be a v a i l a b l e  f o r  n o t - f o r - p r o f i t  co rpo ra t i ons  under 
new l e g i s l a t i o n  i s  a  ques t i on  t h a t  can be cons idered i n  
connect ion w i t h  tha t  s u b j e c t .  



i c '  Spec ia l lv  l im i ted  c m a n i e s  

The spec ia l l y  l i m i t e d  company was apparently a form o f  
corporat ion provided for use i n  connection w i t h  h igh r i s k  m in ing  
ventures. under which a shareholder could turn  back h i s  shares i f  
he d i d  not want t o  pay a c a l l ,  A C 4  s .  19 provides for i t .  
However, since the advent of no par value shares, we can see nc 
funct ion t o  be performed by such a  corporat ion and the d r a f t  :ct 
therefore,  would not provide for  i t .  



111. 

C O N S T I T U T I O N  OF THE CORPORLTION 

t business co rpo ra t i on  n e c e s s a r i l y  has a c o n s t i t u t i o n  which 
es tab l i shes  i t s  essen t i a l  c h a r a c t e r i s t i c s .  I t  a l s o  necessa r i l y  
has r u l e s  which govern the management o f  i t s  a f f a i r s :  we propose 
t o  t r e a t  the l a t t e r  as p a r t  o f  i t s  c o n s t i t u t i o n .  though Gower i s  
c a r e f u l  t o  segregate them f r m  i t  IGower. p .  16. 1 7 1 .  Our 
reasons f o r  t h i s  treatment a r e ,  f i r s t l y ,  t ha t  i t  i s  not  always 
easy t o  make the d i s t i n c t i o n  between e s s e n t i a l  c h a r a c t e r i s t i c s  
and r u l e s  o f  management, and, secondly ,  tha t  s t rong  reasons o f  
expediency r e q u i r e  the law t o  permi t  the m i n g l i n g  o f  bo th  i n  the 
p r i n c i p a l  c o n s t i t u t i o n a l  document. 

The s t a t u t e s  themselves, the  A C C  and the CBCA,and the d r a f t  
Act a l s o ,  con ta i n  many p r o v i s i o n s  r e l a t i n g  t o  the e s s e n t i a l  
c h a r a c t e r i s t i c s  o f  the business c o r p o r a t i o n  and t o  i t s  i n t e r n a l  
management, and these i n  a sense form p a r t  o f  i t s  c o n s t i t u t i o n .  
Ye propose i n  t h i s  p a r t  o f  our Repor t ,  however, t o  d iscuss the 
p a r t s  o f  the c o n s t i t u t i o n  which a re  under the c o n t r o l  o f  the 
co rpo ra t i on .  

2 .  C o n s t i t u t i o n a l  Documents 

The c o n s t i t u t i o n a l  documents o f  an ACA company a re  the 
memorandum o f  assoc ia t i on  and the  a r t i c l e s  o f  assoc ia t i on .  The 
mermrandum o f  assoc ia t i on  es tab l i shes  the  fundamental 
c h a r a c t e r i s t i c s  o f  the cmpany  1 e . g . .  i t s  o b j e c t s  and i t s  
c a p i t a l i z a t i o n l ;  and i t  may a l s o  c o n t a i n  p r o v i s i o n s  which r e l a t e  
t o  i t s  i n t e r n a l  c o n s t i t u t i o n  and which u s u a l l y  appear i n  the 
a r t i c l e s  o f  assoc ia t i on  but  f o r  which spec ia l  entrenchment i s  
des i r ed  i e . g . .  r e s t r i c t i o n s  on share t r a n s f e r s i .  The a r t i c l e s  o f  
assoc ia t i on  set out  the r u l e s  govern ing the i n t e r n a l  workings o f  
the  company 1e .g . .  v o t i n g ,  and the number and e l e c t i o n  o f  
d i r e c t o r s l ,  but  some o f  those r u l e s  a f f e c t  t h i r d  p a r t i e s  who deal 
w i t h  the conoany l e g . .  the  a u t h o r i t y  o f  d i r e c t o r s  t o  borrow,  and 
the r u l e s  which determine the  o f f i c i a l s  who must a f f i x  the ~. - - -  ~ - ~ ~~~ 

corpora te  s e a l ! .    he adopt ion o f  b o t h  a krmrandum and a r t i c l e s  
o f  assoc ia t i on  i s  r e a l l y  mandatory under the A C C  [ though 
t e c h n i c a l l y  the adopt ion o f  a r t i c l e s  might  be avo ided i .  While 
the A i A  dea ls  w i t h  some bas i c  requirements considered necessary 
f o r  the p r o t e c t i o n  o f  shareholders and ou t s i de rs  l e . g . .  the 
ho ld i ng  o f  annual general  meetings and the p r o h i b i t i o n  o f  the 
payment o f  d iv idends  f r m  c a p i t a l l ,  i t  leaves the c o n s t i t u t i o n  
l a r g e l y  w i t h i n  the c o n t r o l  o f  the  company; though i f  a  change i s  
t o  be made i t  u s u a l l y  r equ i r es  a spec ia l  m a j o r i t y  o f  shareholders 
and somet 1mes a c o u r t  order  

Under the usage we have adopted, the  c o n s t i t u t i o n a l  
documents o f  a  C G C C  co rpo ra t i on  a re  the  a r t i c l e s  o f  i nco rpo ra t i on  
and the by - laws .  (We leave f o r  l a t e r  d i scuss ion  the  unan imus  
shareholder agreementi .  The a r t i c l e s  o f  i nco rpo ra t i on  a re  
somewhat s i m i l a r  i n  concept t o  the PCP's memorandum o f  
assoc ia t i on ,  bu t  there are impor tant  d i f f e r e n c e s :  ins tead  o f  an 
o b j e c t s  c lause  which determines what the  co rpo ra t i on  can do the 
a r t i c l e s  o f  i nco rpo ra t i on  a re  the p l a c e  f o r  s e t t i n g  gut  
r e s t r i c t i o n s  on the businesses which the  co rpo ra t i on  may c a r r y  
on :  they a re  the  p lace  t o  p rov i de  f o r  r e s t r i c t i o n s  on share 
t r a n s f e r s :  they e s t a b l i s h  the  number, o r  a t  l eas t  the  range o f  



numbers, o f  d i r e c t o r s ;  and they e s t a b l i s h  the c a p i t a l i z a t i o n  o f  
the co rpo ra t i on ,  The a r t i c l e s  o f  i nco rpo ra t i on  may a l s o  be used 
t o  ent rench p r o v i s i o n s  o f  importance r e l a t i n g  t o  the i n t e r n a l  
management o f  the company: w h i l e  the p rov i s i ons  o f  the by- laws 
may be entrenched, i t  i s  l i k e l y  t o  apppear more convenient t o  pu t  
th ings  r e q u i r i n g  entrenchment i n t o  the  a r t i c l e s .  The a r t i c l e s  o f  
i nco rpo ra t i on ,  however, do not  i n c l u d e  the formal statement made 
i n  the memoranduln o f  assoc ia t i on  under the A C A  t h a t  the l i a b i l i t y  
o f  the members i s  l i m i t e d ,  nor the  p r o v i s i o n  t ha t  the subscr ibers  
w ish  t o  be incorpora ted  and agree t o  take shares. 

The by- laws o f  a  CECA c o r p o r a t i o n  cover many o f  the th ings 
covered by an A lbe r t a  company's a r t i c l e s  o f  a s s o c i a t i o n .  They do 
not  cover them a l l ,  however. For one t h i n g .  the CBCL i t s e l f  
dea ls  w i t h  many o f  these t h i ngs ,  t o  such an ex ten t  t ha t  a  CBCL 
co rpo ra t i on  migh t ,  we t h i n k ,  manage w i thou t  by - laws .  For 
ano ther ,  the by- laws are u s u a l l y  sub jec t  t o  change f o r  the snor t  
term by  the d i r e c t o r s  and f o r  the  long term by the  directors u i t h  
the approval o f  a  m a j o r i t y  o f  the  shareholders who vo te  a t  a  
genera l  meet ing,  so t ha t  th ings  considered t o  have an important 
e f f e c t  upon shareholders o r  the  co rpo ra t i on  a re  l i k e l y  t o  be put  
elsewhere. 

The A C A  i s ,  o f  course,  based on the  p a t t e r n  es tab l i shed  by 
the Eng l i sh  C w a n i e s  Acts ,  which tended t o  leave the company 
l a r g e l y  i n  c o n t r o l  o f  i t s  own c o n s t i t u t i o n ,  sub jec t  o n l y  t o  a 
minimum number o f  r u l e s  considered necessary f o r  the p r o t e c t i o n  
o f  shareholders and o u t s i d e r s .  O n  the  other  hand, the  CBCA, 
w h i l e  i t  pays much a t t e n t i o n  t o  the  modern American s t a t u t e s .  
arose against  the background o f  the  p rev ious  f ede ra l  and On ta r i o  
Acts ,  which enacted many r u l e s  l e f t  by  the Eng l i sh  and A lbe r t a  
Acts t o  be d e a l t  w i t h  i n  the  a r t i c l e s  o f  assoc ia t i on ,  and which 
d i v i d e d  the remainder between the  fundamental c h a r t e r ,  i . e . .  the 
l e t t e r s  p a t e n t ,  which was p u b l i c ,  and the by - laws ,  which were 
i n t e r n a l  documents o f  much less  importance and not  p u b l i c .  

Should the proposed C B C A  s t ay  w i t h  a c o n s t i t u t i o n  composed 
o f  a  memorandum and a r t i c l e s  o f  assoc ia t i on ,  or  should i t  change 
t o  a c o n s t i t u t i o n  composed o f  a r t i c l e s  o f  i nco rpo ra t i on  and 
by- laws? We do not  see any i n n a t e  s u p e r i o r i t y  i n  e i t h e r  
c o n s t i t u t i o n a l  s t r u c t u r e .  We t h i n k  t h a t  i t  would be quite 
p o s s i b l e  t o  dev ise  a s a t i s f a c t o r y  A B C A  which would con t inue  the 
mewrandurn and a r t i c l e s  o f  a s s o c i a t i o n  as the c o n s t i t u t i o n a l  
documents o f  the business c o r p o r a t i o n ;  and t ha t  course o f  a c t i o n  
would enable the new Act t o  come i n t o  fo rce  w i t h  a minimum o f  
cos t  t o  e x i s t i n g  companies and w i t h o u t  the upheaval and confus ion 
which w i l l  i n e v i t a b l y  be generated by the establ ishment  o f  a  new 
system. Those cons idera t ions  might  appear t o  d i c t a t e  the  
c o n t i n u a t i o n  o f  the memorandum and a r t i c l e s  system. But there i s  
a  c o u n t e r v a i l i n g  cons ide ra t i on  which we have a l ready  mentioneo, 
t h a t  i s ,  the g rea t  importance o f  a t t a i n i n g  s u b s t a n t i a l  u n i f o r m i t y  
between the federa l  and A lbe r t a  bus iness co rpo ra t i ons  s t a t u t e s ,  
and amng as many p r o v i n c i a l  bus iness co rpo ra t i ons  s t a t u t e s  as i s  
p r a c t i c a b l e .  The g rea tes t  t h i n g  t h a t  the  C E C A  d i d ,  though i t  may 
appear mundane, was t o  abandon the  an t iqua ted  system o f  
i nco rpo ra t i on  by  l e t t e r s  pa ten t  which was the insurmountable 
b a r r i e r  t o  s u b s t a n t i a l  u n i f o r m i t y  between the federa l  and A lber ta  
systems; the  federa l  a u t h o r i t y  has accord ing ly  moved away from 
governmental d i s c r e t i o n  t o  a system which embodies the bas i c  
p r i n c i p l e  tha t  upon the f i l i n g  o f  s p e c i f i e d  documents which are 
s imple i n  concept ! i f  sometimes c m l i c a t e d  i n  d e t a i l ) ,  and upon 
payment o f  a  fee  based upon a d m i n i s t r a t i v e  c o s t ,  governmental 



o f f i c i a l s  w i l l  i ssue  a c e r t i f i c a t e  o f  i n c o r p o r a t i o n .  We a re  
convinced t ha t  i t  i s  impera t i ve  i n  the l ong - t e rm  i n t e r e s t s  o f  
A lber tans  t ha t  A l be r t a  abandon the e x i s t i n g  form o f  co rpo ra te  
c o n s t i t u t i o n ,  which i s  now the b a r r i e r  t o  s u b s t a n t i a l  u n i f o r m i t y .  
and t o  accept the new form, which preserves the o l d  bas i c  
o r i n c i o l e  I n  o t he r  words. we are convinced t ha t  the orooosed ,~ ~ , , 
A B C C  sL~o"ld f o l l o w  the C B C A  i n  r e q u i r i n g  a r t i c l e s  o f  
i n c o r p o r a t i o n  and i n  p r o v i d i n g  f o r ,  bu t  no t  r e q u i r i n g .  by - laws .  
and the d r a f t  Act would g i v e  e f f e c t  t o  tha t  v iew.  

3 .  Con t rac tua l  E f f e c t  o f  A r t i c l e s  & Bv-laws 

Under i C A  s .  2 9 ,  the mewrandurn and a r t i c l e s  o f  a s s o c i a t i o n  
a re  b l n d i n g  upon the company and the m e h e r s  as i f  they had been 
signed by t he  members and con ta ined  covenants t o  observe a l l  the 
p r o v i s i o n s  con ta ined  i n  them, " s u b j e c t  t o  the p r o v i s i o n s  o f  t h i s  
A c t " .  accord ing  t o  Professor L .C .B .  Gower (Gower, p .  2611 the 
wording o f  the s e c t i o n  "can be t raced  back w i t h  v a r i a t i o n s  t o  the 
o r i g i n a l  Act o f  1844 which adopted the e x i s t i n g  method o f  forming 
an un incorpora ted  j o i n t  s tock  company by  a deed o f  se t t l ement  
lwnich d i d  o f  course c o n s t i t u t e  a c o n t r a c t  between the members 
who sealed i t 1  and mere ly  superimposed i n c o r p o r a t i o n  on 
r e g i s t r a t i o n " .  Professor  Gower a l s o  p o i n t s  ou t  t h a t  much 
l ea rn i ng  has been expended on the va r i ous  coun te rpa r t s  o f  A C C  s .  
2 9 ,  and t h a t  they have been t he  founda t ion  o f  many dec i s i ons  
about t he  r i g h t s  o f  shareholders  among themselves and aga ins t  the 
company; he shows a l s o  t ha t  the f u l l  i r r p l i c a t i o n s  o f  t he  
p r o v i s i o n  have no t  been worked o u t .  

We do no t  t h i n k  t ha t  i t  i s  necessary o r  d e s i r a b l e  t o  c a r r y  
forward i n t o  t he  proposed ABCA any s t a t u t o r y  c o n t r a c t  between 
shareholders  o r  between company and shareho lders .  The s t a t u t e  
should se t  ou t  t he  r i g h t s  and o b l i g a t i o n s  o f  shareho lders ,  
d i r e c t o r s  and o f f i c e r s ,  and should p r o v i d e  remedies when those 
r i g h t s  a re  i n f r i n g e d .  There i s  no need t o  r e s o r t  t o  the 
a r t i f i c i a l  i m p l i c a t i o n  o f  a c o n t r a c t .  and, indeed, the n o t i o n  
tha t  the re  i s  a c o n t r a c t  1s l i k e l y  t o  i n t e r f e r e  w i t h  the proper 
work ing ou t  o f  r i g h t s  and o b l i g a t i o n s  which a r i s e  because o f  
r e l a t i o n s h i p s  the n a t u r e  o f  which i s  determined by  law.  :he o n l y  
excep t ion  which we would make t o  t ha t  p r o p o s i t i o n  i s  t he  
unanimous shareholder  agreement; a dev ice  which i s  in tended  t o  be 
used where t he  p a r t i e s  wish t o  b i n d  themselves t o  something which 
would depar t  f rom the genera l  law. and t o  do so i n  a way which 
can be v a r i e d  o n l y  consensua l l y ,  u n l i k e  the memorandum and 
a r t i c l e s  o f  a s s o c i a t i o n  which can be v a r i e d  i n  ways p resc r i bed  by 
the ACb. 

4 .  Unanimus Shareholder bqreements 

l a  Func t ion  of unan imus  shareholder aqreements 

The C B C A  does. and we t h i n k  the proposed ABCA should.  l a y  
down many r u l e s  about the conduct o f  the a f f a i r s  o f  a business 
c o r p o r a t i o n  and about the r e l a t i o n s h i p s  among the shareholders  
d i r e c t o r s  and o f f i c e r s .  They a re  t he  ground r u l e s  designed t o  
ba lance t he  c o n f l i c t i n q  i n t e r e s t s  o f  those i nvo l ved  i n  the 
business c o r p o r a t i o n  a i d  t o  p r o v i d e  f o r  the e f f i c i e n t  conduct o f  
i t s  bus iness.  However. the shareholders  o f  a c o r p o r a t i o n  may 
want a d i f f e r e n t  r u l e  o r  an a d d i t i o n a l  r u l e ,  and i f  they a l l  
agree, and i f  t he  change would no t  p r e j u d i c e  o u t s i d e r s ,  we see no 
reason why they  should no t  have i t :  t he  shareholders  are ab le  t o  



dec ide  what r u l e s  w i l l  best  p r o t e c t  t h e i r  i n t e r e s t s  and promote 
bus iness e f f i c i e n c y ,  and t he re  i s  no apparent i n e q u a l i t y  i n  
ba rga in i ng  p o s i t i o n  which might  r e q u i r e  the l a w  t o  protec:  
shareholders  who have addressed t h e i r  minds t o  the sub jec t  and 
come t o  an agreement 

Shareholders o f  companies a l ready  en te r  i n t o  many p r i v a t e  
c o n t r a c t s  govern ing var ious  aspects o f  t h e i r  r e l a t i o n s h i p  as 
such,  To quote from a paper prepared f o r  us by Professor S r l an  
i iansen: 

The scope o f  such agreements i s  
v i r t u a l l y  u n l i m i t e d .  They may p r e s c r i b e  
v o t i n g  procedures. a l l o c a t e  t he  r i g h t  t o  
e l e c t  d i r e c t o r s  and o f f i c e r s  t o  p a r t i c u l a r  
shareho lders ,  govern the t r a n s f e r  o f  shares,  
p rov i de  f o r  f u t u r e  f i n a n c i a l  c o n t r i b u t i o n s  to  
the company by way o f  l oan ,  and c o n t a i n  
b u y - s e l l  agreements t o  dea l  w i t h  the 
cont ingency o f  shareholder dea th ,  w i t h  o r  
w i thou t  insurance fund ing .  Th is  l i s t  i s  no t  
exhaus t i ve  bu t  g i ves  the m s t  c m n  
i n c l u s i o n s  i n  shareholder agreements. 

The p resen t  law i s  tha t  agreements amng  shareholders  take e f f e c t  
o n l y  as persona: c o n t r a c t s .  What we propose t o  d iscuss  i n  t h i s  
p a r t  o f  our Report i s  the use o f  t he  unan imus  shareholder 
agreement as an inst rument  hav ing  a d i r e c t  e f f e c t  on the i n t e r n a l  
c o n s t i t u t i o n  o f  the company i t s e l f ,  as w e l l  as upon the personal  
r i g h t s  o f  the shareholders amng  Themselves: i . e  as a 
c o n s t i t u t i o n a i  document which may w d i f y  o r  supplement the 
a r t ~ c l e s  o f  i n c o r p o r a t i o n  and by - l aws ,  and which may m d i f y  even 
some r u l e s  which would be p resc r i bed  by the proposed L6C? i t s e l f .  
Though i t  w i l l  no t  a f f e c t  o u t s i d e r s .  

i b i  E f f e c t  o f  unanimous shareholder aqreements 

i l  Present l a w - - A l b e r t a  companies 

As we have s a i d .  a u n a n i m ~ l s  shareholder  agreement amng the 
shareholders  o f  an A lber ta  company i s  mere ly  a personal con t r ac t  
and acco rd i ng l y  has a number o f  weaknesses as an inst rument  f o r  
r e g u l a t i n g  the management o f  the company and f o r  shaping 5:s 
i n t e r n a l  o r g a n i z a t i o n ,  These weaknesses a re  as f o l l o w s :  

I l l  The u l t i m a t e  l ega l  v a l i d l t y  o f  an agreement i n t e r ' e r i n g  
w i t h  d i s c r e t i o n  o f  the d i r e c t o r s ,  even i f  the agreement 
i s  entered i n t o  by a l l  the shareho lders ,  i s ,  a t  b e s t ,  
doub t f u l  ( see ,  e . g . ,  Developments v .  
Calof  h Gold 1 1 9 6 3 1  4 1  W.W.R. 575 [ M a n  Q . B . I .  :n 
agreement which at tempts t o  o b v i a t e  tha t  d i f f i c u l t y  by 
r e q u i r i n g  the shareholders  t o  do what they can t c  cause 
the d i r e c t o r s  and the company t o  act  i n  accordance w ~ t h  
the agreement may be e f f e c t i v e ,  bu t  the dev ice  i s  
u n s a t i s f a c t o r y .  

( 2 1  I t  i s  doub t f u l  t ha t  the remedy o f  s p e c i f i c  performance 
i s  a v a i l a b l e  f o r  much o f  what, i s  con ta ined  i n  
shareholders '  agreements. I n  a case i n  which a 
breakdown o f  r e l a t i o n s  between shareholders  i s  not 
se r ious  enough t o  j u s t i f y  w ind ing  up the company, a 



means o f  speedy enforcement o f  the r i g h t s  con fe r red  by 
a unanimous agreement i s  h l g h l y  d e s i r a b l e .  

131 An ac t  o f  the c q a n y  vrhich contravenes the agreement 
i s  v a l i d .  

i 4 :  The r u l e s  o f  p r i v i t y  o f  c o n t r a c t  a p p l y  and the 
agreement may no t  b i n d  a t rans fe ree  o f  shares. 

l i i l  Present law--The CaCl 

The CBCL i n t roduced  t he  s t a t u t o r y  unanimous shareholder 
agreement t o  Canada The p r i n c i p a l  elements i n  the CECA s  
l e g i s l a t i v e  scheme are as f o l l o w s  

I 1 1  i t  con f i rms  the v a l i d ~ t y  o f  a  unanimous shareholder 
agreement which r e s t r i c t s  the management powers o f  the 
d i r e c t o r s  i s .  1 4 2  : I !  and, t o  the extent  o f  the 
r e s t p ! c t i o n ,  c o n f e ~ s  and lrrposes upon the 
shareholder-par : ies  the powers, d u t i e s  and I l a b i i i t i e s  
o f  d i r e c t o r s  i s .  143.71,  

! ? I  I t  a l l ows  a unani imus shareholder agreement t o  make 
p r o v i s i o n  f o r  the f o l l o w i n g ,  even i n  ways whlch 
o v e r r i d e  o the r  p r o v i s l o r s  o f  the C B C L :  

l i l  the management o f  t ne  bus iness and a f f a i r s  o f  the 
cotrpany I s .  S T \ !  ' I ;  

! i i l  the making o f  by - l aws  5s. ' 3 2 :  

1 1 1 1  the appointment o f  o f f i c e r s  and the de l ega t i on  o f  
powers t o  t h e m ' s  116 

l i v !  the f i h i n g  o f  the remunerat ion o f  d i r e c t o r s  
o f f i c e r s  and employees I s .  1 2 2 1 :  

! v l  a d d i t i o n a l  f i n a n c i a l  i n f o rma t i on  t o  be p laced  
b e f o r e  the annual meet ing ! s .  : 4 9 l l  t ~ c , ! :  

1 the power t o  borrow and g i v e  s e c u - l t y  i s  1 6 3 t 3 1 !  

l v i i l  c i rcumstances under which a compla in ing 
shareholder i s  e n t i t l e d  t o  demand d i s s o l u t i o n  o f  
the cotrpany i s .  2 0 7 ! 1 ! l b i i :  

( v i i i i  entrenchment o f  the d i r e c t o r s  against  removal by 
t he  shareholders  i s .  6 ! 3 1 ) .  

131 Except by t ak i ng  away h i s  powers, a  unanimous 
shareholder agreement cannot r e i i e v e  a d i r e c t o r  o f  h i s  
du t y  o f  good f a i t h  (because a unanimous shareholder 
agreement would be i nc l uded  i n  the word " c o n t r a c t "  i n  
s .  11713 l l .  

! 4 !  A t r ans fe ree  o f  t he  shares i s  deemed t o  become a p a r t y  
t o  the agreement i f  he has ac tua l  knowledge o f  i t  o r  i f  
a  r e f e rence  t o  i t  i s  conspicuously  noted on the share 
c e r t i f i c a t e  i s .  4518 ! :  1 4 0 1 3 1 1 .  

151 The cou r t  can r e q u i r e  the cotrpany, i t s  d i r e c t o r s  and 
o f f i c e r s  t o  comply w i t h  t he  agreement, and can r e s t r a i n  



them from a c t i n g  i n  breach o f  i t  i s .  2431 

1 I I Proposals 

i l  Scooe o f  the unanimous shareholder agreement 

#e t h i n k  t ha t  the C3iL has made a use fu l  c o n t r i b u t i o n  t o  the 
law o f  Canada on the s o l u t i o n  t o  t he  fou r  problems we have 
men!ioned a t  pages 2 2  and 2 3  o f  t h i s  Xepor t .  11 p rov i des  a 
comp i r te  s o l u t i o n  t o  the f i r s t  I t h e  doubt as t o  t he  v a l i d i t y  o f  
an agreement i n t e r f e r i n g  w i t h  the d i r e c t o r s '  d i s c r e t i o n  and. 
w i t h i n  i t s  scope, i t  p r o v ~ o e s  s o l u t i o n s  t o  t he  o the r  t h ree  t h e  
u n a v a i l a b i l i t y  o f  s p e c i f i c  performance, the e f f ec t i veness  o f  ac ts  
o f  the company i n  con t r aven t i on  o f  i t ,  and the d i f f i c u l t y  o f  
b i nd i ng  the t r ans fe ree  o f  s h a r e s i .  The p r ima ry  approach o f  the 
CBCL and i t s  nmerican p receden ts ,  however, appears t o  r e s u l t  f r m ,  
a d e s i r e  t o  have the shareholders  r a t h e r  than the d i r e c t o r s  
manage a c l o s e  Corpora t ion .  Ye t h i n k  t ha t  the re  are some ways i n  
which :he proposed ABCL, c o u l d  make t h ~ s  most u s e f u l  dev ice  more 
r e a d i l y  a v a i l a b l e  f o r  o t he r  purposes and thereby maximize 1:s 
use fu lness .  and we t h i n k  t ha t  t he re  a re  some s p e c i f i c  problems 
w i t h  i t  which t he  proposed i B C A  c o u l d  s o l v e .  We w i l l  now make 
proposals  acco rd i ng l y .  5 .  140 o f  t he  d r a f t  Act would g i v e  e f f e c t  
t o  them. 

We s t a r t  w i t h  one minor p o i n t .  I t  has been suggested that  
the word ' r e s t r i c t s  i n  CBCA s .  140i21 does no t  a l l o w  a unanimsus 
shareholder agreement t o  wi thdraw a l l  powers f rom the d i r e c t o r s .  
We t he re fo re  propose t o  c l a r i f y  the s e c t i o n  so as t o  make i t  
c l e a r  t ha t  a l l  power can be wi thdrawn from the d i r e c t o r s .  

I t  w i l l  be noted tha t  t he  p r i n c i p a l  element i n  t he  CBCS 
d e f i n i t i o n  o f  the unanimous shareholder  agreement. apar t  f r m  
unan im i ty ,  i s  t ha t  i t  i s  a n  agreement r e s t r i c t i n g  the power o f  
the d i r e c t o r s  t o  manage i s .  140 i21 I :  and i t  i s  the unanimsui 
shareholder agreement as d e f i n e d  i n  t ha t  s e c t i o n  which i s  made 
b i nd i ng  upon t rans fe rees  and en fo r ceab le .  The s p e c i f i c  th ings  
which may be inc luded  under the o the r  p r o v i s i o n s  o f  t he  CBCL a l ' :  
r e s t r i c t  t he  d i r e c t o r s '  powers i n  some way, except the p r o v i s i o n  
r e l a t i n g  t o  t he  r ~ g h t  t o  demand d i s s o l u t i o n  o f  the cmpany which 
appears t o  be an excep t ion  t o  t ha t  genera l  statement l un l ess  a 
r a t he r  a r t i f i c a l  r e c o n c i l i a t i o n  i s  made by say ing  tha t  
d i s s o i u t i u n  t e rm ina tes .  and t he re fo re  i n t e r f e r e s  w i t h ,  the 
d i r e c t o r s  power t o  manage.  Many o f  the t h i ngs  which 
shareholders  w i l l  want t o  dea l  w i t h  w i l l  r e s t r i c t  the d i r e c t o r s '  
powers t o  manage, bu t  some w i l l  do so o n l y  i n c i d e n t a l l y  and 
i n d i r e c t l y  o r  no t  a t  a l l  l e . g . ,  a  p r o v i s i o n  t ha t  a l l  t he  
shareholders  a re  t o  be d i r e c t o r s ,  which would no t  a f f e c t  t h e i r  
powers once e l e c t e d l .  and some may be d o u b t f u l  1 e . g . .  op t i ons  t o  
acqui re  shares,  which may o r  may no t  be regarded as a f f e c t i n g  the 
d i r e c t o r s '  power t o  determine the v a l i d i t y  o f  share t r a n s f e r s m .  

Although one member o f  our Board i s  s t r o n g l y  o f  a  con t r a r y  
v iew,  we t h i n k .  by  a m a j o r i t y ,  t ha t  i f  a l l  the shareholders  are 
agreed, they should be ab le  t o  make and t o  en t rench  any p r o v i s ~ o n  
which thev want t o  make about the i n t e r n a l  a f f a i r s  and ~, 
o r o a n i z n t i o n  o f  the co roora t  i o n .  We f u r t h e r  t h i n k  t h a t .  a1 thrlilnh - = ~  ~ ~-~~ . .  ~~ - . ~ . ~ ~ - - - a  

p r o v i s i o n s  o f  t he  a r t i c l e s  o f  i n c o r p o r a t i o n  can be ent renched,  
the re  a re  many t h i ngs  which would be m r e  a p p r o p r i a t e l y  d e a l t  
w i t h  i n  an agreement than i n  t he  a r t i c l e s .  5 .  140111 o f  the 
d r a f t  Act would t he re fo re  expand t he  CBCA's d e f i n i t i o n  o f  
unan imus  shareholder  agreement ( " a n  agreement descr ibed  i n  s  



1 4 0  ? ' I .  I t  would i nc l ude  an agreement which r egu la tes  the 
r i g h t s  and l i a b i l i t i e s  o f  the shareholders  among themselves and 
the c o r p o r a t i o n ,  and which r e g u l a t e s  the e l e c t i o n  o f  d i r e c t a r s .  
! t  ~ o u i d  i nc l ude  an agreement which p rov i des  f o r  the management 
o f  the bus iness and a f f a i r s  o f  t he  c o r ~ o r a t i o n .  i n c l u d l n o  the d 

r e s t r i c t ~ o n  o r  w i thd rawa l .  i n  whole o r  i n  " a r t .  o f  the nowers o f  ~~ - ~ ~~~ ~ - -  ~ - 7 . - . -  

the d i r e c t o r s :  and i t  wouid i n c l u d e  an agreement-which con ta ins  
any o the r  p r o v i s i o n  au thor i zed  by t he  proposed k t .  Lny 
unanimous sharehoider agreement which does any o f  those th ings  
would oe b i n d i n g  and en fo rceab le  :o t he  same ex ten t  as a 
unanimous shareholder agreement which comes w i t h i n  the present  
C E C A  d e f i n i t i o n .  Such an expansion would,  ue t h i n k ,  g i v e  the 
shareholders  the maximum power t o  r e g u l a t e  t h e i r  own a f f a i r s  1 "  

accordance w i t h  the needs o f  the p a r t i c u l a r  c o r p o r a t i o n :  and, by 
reason o f  o t he r  p r o v i s i o n s  o f  the L c t ,  we do no t  t h i n k  that  the 
expansion would adverse ly  a f f e c t  t h i r d  p a r t i e s .  

6  S p e c i f i c  oroblems 

i I  Requirement of d i r e c t o r s  

C E C A  s .  9 7 1 2 i  r equ i r es  every c o r p o r a t i o n  t o  have a t  l eas t  
one d i r e c t o r .  So f a r  as the c o r p o r a t i o n  and i t s  shareholders a re  
concerned, we see no v a l i d  reason why t he  shareholders  shouid 
n o t ,  i f  they w ish ,  manage the c o r p o r a t i o n  w i t hou t  d i r e c t o r s ,  and 
i t  i s  q u i t e  arguable tha t  no harm would be done t o  o t he r s  oy such 
a course o f  a c t i o n .  These cons i de ra t i ons  would suggest tha t  s .  
97121 be made sub jec t  t o  an unan imus  shareholder agreement. 
However, we a re  r e l u c t a n t  t o  suggest t ha t  change. Despi te  the 
l i t e r a l  word ing o f  s .  18 o f  the d r a f t  Ac t ,  we t h i n k  tha t  the 
p r o t e c t i o n  t o  a  t h i r d  p a r t y  who dea l s  w i t h  a  co rpo ra t i on  comes 
down t o  h i s  r i g h t  t o  r e i y  upon an appearance o f  r e g u i a r i t y  
c rea ted  by the co rpo ra t i on :  and we t h i n k  a l s o  tha t  the 
c o r p o r a t i o n  should be r equ i r ed  t o  p r o v i d e  the founda t ion  f o r  tha t  
appearance by naming one o r  more f unc t  ionar  l e s  w i t h  the 
t r a d i t i o n a l  a p p e l l a t i o n  o f  d i r e c t o r .  I n t e r i ~ a l l y  the d i r e c t o r s  
might  be dep r i ved  o f  powers t o  whatever ex ten t  the shareholders 
i inanimously d e s i r e ,  bu t  e x t e r n a i l y  they would p rov i de  an apoarent 
source o f  a u t h o r i t y  t o  which o u t s i d e r s  c o u l d  t u r n .  S .  97 S o f  
the d r a f t  Cct would acco rd i ng l y  f o l l o w  C 6 C C  s .  9 7 \ 2 1 ,  

i i l  Residence requirement for d i r e c t o r s  

i unanimous shareholder agreement can wi thdraw a l l  power 
from the d i r e c t o r s  bu t  under s e c t i o n  97121  t he  co rpo ra t i on  must 
s t i l l  have a t  l eas t  one d i r e c i o r .  S f o r e i g n  parent  co rpo ra t i on  
c o u l d  perhaps circumvent the e f f e c t  o f  the res idency  requirement 
f o r  d i r e c t o r s  by  r e t a i n i n g  a l l  o f  t he  powers o f  the d i r e c t o r s  and 
appo in t i ng  some i n d i v i d u a l ,  who meets t he  res idency  r e q u i r e r e n t .  
t o  be a nomina! o r  dulmy d i r e c t o r .  We do no t  t h i n k  that  such a 
p o s s i b i l i t y  should prevent  t he  implementat ion o f  so u s e f u l  and 
impor tant  a  dev ice  as the unanimous shareholder agreement. 
F i r s t l y  any l ~ a b i l i t y  w i l l  f a l l  f i r s t l y  upon the d i r e c t o r  and h ~ s  
r i g h t  i s  a  r i g h t  over against  t he  shareholder i t h e  f o r e i g n  
p a r e n I i .  No one l i k e s  t o  be sued, p a r t i c u l a r l y  w i t h  the 
p u b l i c i t y  p r e s e n t l y  g i ven  t o  l i t i g a t i o n .  Secondly the re  i s  
n o t h i n g  p reven t i ng  the f o r e i g n  paren t  from appo in t i ng  tame 
res i den t  d i r e c t o r s  who w i l l  do as they a re  t o l d .  I f  such can be 
found there  i s  no need f o r  a  unanimous shareholder agreemen: i n  
t he  f i r s t  o l a c e .  



I 1 1  I Lmrndment 

An argument can be made t h a t  i t  should be p o s s i b l e  t o  
~ r o v i d e  i n  a  ~ lnan innus  shareholder  aareelnent f o r  i t s  amndmrnt bv - 
l ess  than a L;nanimoijs a n r e e m n t ,  A o a r t n e r s h i n  anrenment r a n  nt, ~-~ ~ ~~~ - -  - - =  ,~ ~ 

~ - ,~ - =  - -  - ~ -~ ~- 

t h a t .  We are i n c l i n e d  t o  t he  o p i n i o n ,  however, tha t  once the 
shareholders  have adopted the p r i n c i p l e  o f  unan im i ty  i n  r e l a t i o n  
t o  the ground r u l e s  under which they a re  t o  ope ra te ,  the same 
p r i n c i p l e  should app ly  t o  changes. 8 .  1 4 0 8  o f  the d r a f t  Cct 
would t he re fo re  r e q u i r e  the consent o f  a l l  the shareholders  t o  an 
amendment 

i v  Yhere aqreement ceases t o  unanimous 

L new shareholder may acqu i r e  shares w i t hou t  knowledge o f  a  
i l n a n i w u s  shareholder agreenient. I t  i s ,  we t h i n k ,  obvious that  
sucn an even: w i l l  occur r a r e l y ,  i f  a t  a l l :  bu t  we t h i n k  tha t  i f  
i t  does, the r e s u l t i n g  l e g a l  s i t u a t i o n  should be c l e a r .  

The C E C A  s o l u t i o n  i s  t o  make rhe t r ans fe ree  o f  shares a  
p a r t y  t o  the unanimous shareholder  agreement !CBCL s ,  14013 ' ,  

bu t  o n l y  sub jec t  t o  C B C A  s .  45181, under which the agreement i s  
i n e f f e c t i v e  aga ins t  a  t r ans fe ree  o f  shares who has no ac tua l  
knowledge o f  the agreement un less  the agreement o r  a  re fe rence  t o  
i t  i s  noted conspicuously  on the share c e r t i f i c a t e .  We have two 
d i f f i c u l t i e s  w i t h  t he  C B C A  s o l u t i o n :  

1 .  C B C A  s .  45181 appears t o  p r o t e c t  any t r a n s f e r e e ,  i n c l u d i n g  a  
donee, and even [because CBCA s .  44121 de f i nes  " t r a n s f e r '  t o  
i n c l ude  " t r ansm iss i on  by ope ra t i on  o f  l a w 1  a  personal  
r eu resen ta t i ve  o f  a  shareholder  who was bound bv the 
ag;eement. IS .  4 5 1 8 !  o f  the d r a f t  Act would p r b t e c t  o n l y  
bona f i d e  purchasers f o r  va lue  and would t h e r e f o r e  avo id  
t ha t  d i f f i c u l t y .  1 

2. : unaninnus shareholder agreement may c o n t a i n  p r o v i s ~ o n s  
which cannct p r o p e r l y  be a t  the same t lme e f f e c t i v e  against  
some p a r t i e s  ; t h e  p rev i ous  shareho lders !  bu t  i n e f f e c t i v e  
aga ins t  another l t h e  new s h a r e h o l d e r ) .  For example. the 
agreement may p rov i de  t ha t  the shareholders may make the 
by - l aws :  i t  appears imp rac t i cab l e  t o  have a  by - law which ;s  
b i n d i n g  upon some shareholders  [because i t  i s  au thor i zed  by 
an agreement which IS  e f f e c t i v e  against  t hem and not upon 
another :because i t  i s  au tho r i zed  o n l y  by an agreement which 
i s  i n e f f e c t i v e  aga ins t  h i m l .  S im i l a r  problems would a r i s e  
i f  the agreement f i x e s  the remunerat ion o f  the d i r e c t o r s  and 
o f f i c e r s  o r  p rov ides  f o r  the l i q u i d a t i o n  o f  the c o r p o r a t i o n  
o r  dea ls  w i t h  any o the r  mat te r  o f  genera l  a p p l i c a t i o n  t o  the 
co rpo ra t i on  o r  t o  a l l  the shareho lders .  

be no te  a l so  tha t  the C@C4 does no t  deal  w i t h  the s i t u a t i o n  o f  
the purchaser o f  t reasury  shares.  

3ur Preliminary D iscuss ion  Faper on the sub jec t  o f  the 
unanimous shareholder agreement suggested t h a t .  ~f a s i t u a t i o r :  
a r i s e s  i n  which no t  a l l  shareholders  a re  p a r t i e s  t o  what has been 
a  unaninxsus shareholder agreement, the agreement should cease t o  
have e f f e c t  except t o  the ex ten t  tha t  i t  cou ld  be enforced 
w i t hou t  the support o f  the s t a t u t e :  i n  o ther  words, the agreement 
would be b i n d i n g  upon the p rev i ous  p a r t i e s  and the new 
shareholder o n l y  i f  and t o  the e i t e n t  tha t  the p r i n c i p l e s  
a p p l i c a b l e  t o  o r d i n a r y  agreements would make i t  so.  That 



suggest ion was in tended t o  avo id  t he  conceptual d i f f i c u l t i e s  o f  
the C G C A  s o l u t i o n  by i n v a l i d a t i n g  those p r o v i s i o n s  which r e q u i r e  
s t a t u t o r y  suppo r t ,  w h i l e  l eav i ng  i n  f o r ce  those p r o v i s i o n s  
a f f e c t i n g  the c o n t r a c t u a l  r i g h t s  o f  shareholders  among 
themselves. i t  was recognized t ha t  tha t  s o l u t i o n  c o u l d  i n  a 
p a r t i c u l a r  case g i v e  r i s e  t o  d i f f i c u l t i e s  i n  s o r t i n g  ou t  the one 
k i n d  o f  p r o v i s i o n  from the o t h e r ,  and t o  d i f f i c u l t y  i n  dec i d i ng  
whether the p a r t i a l  i ne f f ec t i veness  o f  a p a r t i c u l a r  p r o v i s i o n  
would des t r oy  the whole subst ra tum o f  the agreement. 

While we a re  d i v i d e d  on the p o i n t ,  a m a j o r i t y  o f  our  Board 
have, however, concluded t h a t ,  f o r  two p r i n c i p a l  reasons, another 
s o l u t i o n  should be dev ised.  One o f  those reasons i s  t ha t  the 
e f f e c t  of i n v a l i d a t i n o  a l l  o r  Dar t  o f  a unanirmus shareholder - - -  - d - .~~ 
agreement may be ve r y  se r i ous  f o r  sha reho lde r -pa r t i e s  who have 
comni t ted  s u b s t a n t i a l  investment t o  the c o r p o r a t i o n  upon the 
s t r e n g t h  o f  the arrangements embodied i n  the agreement. The 
second reason i s  t ha t  the c o r p o r a t i o n  and i t s  d i r e c t o r s  may w e l l .  
i n  ignorance o f  the supervening i n e f f e c t i v e n e s s  o f  a p r o v i s i o n  i n  
a unan~mous shareholder agreement l i f  i t  i s  made i n e f f e c t i v e ) .  
make bus iness dec i s i ons  and per fo rm ac t s  which a re  proper  o n l y  
because t he  agreement au tho r i zes  them and which.  w i t hou t  i t s  
p r o t e c t i o n ,  w i l l  expose them t o  se r ious  l i a b i l i t y  t o  the 
c o r p o r a t i o n  and i t s  shareholders  o r  t o  ac t i ons  f o r  breach o f  
war ran ty  o f  a u t h o r i t y  by o u t s i d e r s .  We t h i n k  t ha t  t he  i n t e r e s t s  
o f  the innocent  new shareholder can be s u f f i c i e n t l y  recognized by 
another s o l u t i o n .  

The proposed s o l u t i o n  (wh ich  would be e f f e c t e d  by  s .  140121 
t o  140161 o f  t he  d r a f t  Act1 i s  as f o l l o w s :  

1 .  The unanimous shareholder agreement would con t i nue  i n  e f f e c t  
and the new shareholder would be p a r t y  t o  i t  whether o r  no t  
he knew o f  i t  ! s .  140!21 and (31 .  

2 .  I f  t he  new shareholder acqu i res  h i s  shares from t he  
c o r p o r a t i o n  i t s e l f ,  he would, w i t h i n  a reasonable t ime ,  be 
e n t i t l e d  t o  r e s c i n d  the purchase bs. 140:211. 

3 .  i f  the new shareholder i s  a bona f i d e  purchaser f o r  va lue  
who acqu i res  h i s  shares from an e x i s t i n g  shareholder w i thou t  
ac tua l  knowledge o f  the agreement, and i f  h i s  t r a n s f e r o r ' s  
share c e r t i f i c a t e  does no t  c o n t a i n  a re fe rence  t o  the 
unanimous shareholder agreement, the new shareholder would 
w i t h i n  3 0  days o f  h i s  a c q u i s i t i o n  o f  knowledge o f  t he  
agreement be e n t i t l e d  t o  ob j ec t  t o  i t  and t o  be bought out 
by the c o r p o r a t i o n  a t  the f a i r  va lue  o f  h i s  shares i s .  
140131 and ( 5 1 1 .  He would a l s o  be e n t i t l e d  t o  recover  from 
h i s  t r a n s f e r o r  any amount by  which the purchase p r i c e  which 
he p a i d  exceeds the f a i r  va lue  which he recovers from the 
c o r p o r a t i o n  i s .  14016 i l .  

We t h i n k  t ha t  that  proposed s o l u t i o n  would be f a i r  t o  the 
c o r p o r a t i o n  and the shareho lders .  They would have t o  do o n l y  two 
t h i n g s .  One i s  t o  prevent  t he  c o r p o r a t i o n  from i s s u i n g  new 
shares w i t hou t  t e l l i n g  the purchaser about the agreement: that  
shouid no t  be d i f f i c u l t .  The second i s  t o  ensure t h a t  a l l  share 
c e r t i f i c a t e s  c o n t a i n  a r e f e rence  t o  the unanimous sharehoider - -  ~ ~~ ~~ ~~ - - - -  - ~ - - ~  ~ ~ 

agreement ; except  f o r  c e r t i f i c a t e s  e x i s t i n g  b e f o r e  theproposed  
A B C A  comes i n t o  f o r c e ,  t ha t  should no t  be d i f f i c u l t  e i t h e r ,  and 
s .  251 o f  the d r a f t  Act would p rov i de  a means o f  g e t t i n g  i n  those 
e x i s t i n g  c e r t i f i c a t e s ,  i f  the c o r p o r a t i o n  and the shareholders  



f a i l  t o  take those s imple p recau t i ons ,  the  co rpo ra t i on  would o n l y  
be sub jec t  t o  an o b l i g a t i o n  t o  buy back f o r  the issue p r i c e  new 
shares issued by  i t ,  or t o  an o b l i g a t i o n  t o  buy i n  a t  f a i r  va lue 
o l d  shares acqui red by bona f i d e  purchasers f o r  va lue and w i thou t  
n o t i c e .  

We a l s o  t h i n k  tha t  the s o l u t i o n  would be f a i r  t o  purchasers 
o f  shares. A purchaser w i thou t  n o t i c e  who buys t reasury  shares 
would be ab le  t o  e l e c t  between keeping the shares and g e t t i n g  h i s  
m n e y  back.  C purchase,. who buys p r e v i o u s l y  issued shares would 
be warned by a re fe rence  on h i s  t r a n s f e r o r ' s  share c e r t i f i c a t e  t o  
the  unan imus  shareholder agreement I f  the re  i s  no warning and 
he has no n o t i c e  ne would be ab le  t o  e l e c t  between keeping the 
shares, on the one hand, and, on the  o t h e r .  g e t t i n g  f a i r  va lue 
f o r  them from tne co rpo ra t i on  and any balance o f  h i s  m n e y  f r m  
h i s  t r a n s f e r o r .  I f  the unan imus  shareholder agreement prevents 
the purchaser from g e t t i n g  good t i t l e  t o  the shares, he would not  
have an e f f e c t i v e  e l e c t i o n  t o  keep the  shares. but  h i s  
a l t e r n a t i v e  r i g h t s  would be adequate. 

I t  should be noted tha t  there  i s  a  body o f  op in i on  on our 
Board i n  favour o f  g i v i n g  g rea te r  r e c o g n i t i o n  t o  the i n t e r e s t  o f  
the  t rans fe ree ,  e i t h e r  by r e q u i r i n g  some form o f  p u b l i c  access t o  
the  unanimous shareholder agreement, o r  by p r o t e c t i n g  the 
purchaser againt  be ing  bound by the unaninwus shareholder 
agreement, o r  b o t h ,  iiowever, as we have i nd i ca ted ,  our m a j o r i t y  
view i s  t ha t  s o l u t i o n  descr ibed above, which i s  embodied i n  s .  
140 o f  the d r a f t  Ac t ,  would p rov i de  the  b e t t e r  balance between 
the r i g h t s  o f  o l d  and new shareholders and would avo id  the 
d i f f i c u l t i e s  i m p l i c i t  i n  o ther  s o l u t i o n s  t o  the problem. 

v l  Dut ies  and l i a b i l i t i e s  of d i r e c t o r s  
shareholders 

The C E C A  imposes upon d i r e c t o r s  the  d u t y  t o  comply w i t h  the  
4 c t .  the r e g u l a t i o n s .  the a r t i c l e s .  the by- laws and a unan imus  
shareholder agreement i C B C C  s .  1 1 7 1 2 i 1 ,  and i t  denies l ega l  
e f f e c t  t o  any c o n t r a c t .  presumably i n c l u d i n g  a unaninwus 
shareholder agreement, which would r e l i e v e  a d i r e c t o r  from any 
p a r t  o f  t ha t  d u t y  I C B C n  s .  1 1 7 3 1  I t  appears tha t  the 
d i r e c t o r s '  d u t i e s  cannot be waived by  the  co rpo ra t i on  ( though 
presumably the co rpo ra t i on  can re lease  a d i r e c t o r  from l i a b i l i t y  
t o  i t  f o r  a  breach o f  d u t y  once the breach has occu r red ) .  

However, C E C A  s .  140141 irrposes on a shareholder the d u t i e s  
o f  a  d i r e c t o r  ' ' t o  the ex ten t  tha t  the lunaninwus shareholder ;  
agreement r e s t r i c t s  the d ~ s c r e t i o n  or  powers o f  the d i r e c t o r s  t o  
manage the  business and a f f a i r s  o f  the c o r p o r a t i o n " ,  and r e l i e v e s  
the d i r e c t o r s  o f  t h e i r  d u t i e s  and l i a b i l i t i e s  " t o  the ex ten t  tha t  
the agreement r e s t r i c t s  the powers o f  the d i r e c t o r s  t o  manage the 
bus iness and a f f a ~ r s  o f  the  c o r p o r a t i o n " .  That p r o v i s i o n  i s  
cons i s t en t  w i t h  the idea o f  the shareholders as managers: i t  
appears t o  say that. as a power i s  moved away from the d i r e c t o r s .  
the d u t i e s  a t tendant  upon tha t  power devolve upon the 
shareholders.  The devo lu t i on  takes p l a c e  by  ope ra t i on  o f  law. 
and, w h i l e  i t  may be d i f f i c u l t  i n  a  p a r t i c u l a r  case t o  dec ide 
whether i t  has taken p lace ,  i t  does appear tha t  the  CECA 
inescapably  f i x e s  someone, e i t h e r  d i r e c t o r  or  shareholder ,  w i t h  
the  d u t i e s  u s u a l l y  imposed on d i r e c t o r s .  

One smal l  p o i n t  which a r i ses  from t h i s  i s  t ha t  i f  a  
unanimous shareholder agreement withdraws power from the 



d i r e c t o r s  and con fe r s  i t  upon someone o the r  than the 
shareho lders ,  the d u t i e s  assoc ia ted  w i t h  t he  power w i l l  devolve 
upon t he  shareholders :  the e f f e c t  o f  the C B C A  s .  140141 i s  no t  i n  
terms l i m i t e d  t o  cases i n  which the shareholders  themselves 
assume the power. I t  may be t ha t  the subsec t ion  w i l l  be g i ven  a 
l i m i t e d  i n t e r p r e t a t i o n ,  bu t  u n t i l  t ha t  i s  done shareholders 
should recognize the danger t h a t  t he  l i q u i d a t o r  may t r y  t o  h o l d  
them respons ib l e  f o r  the ac t s  o f  a t h i r d  p a r t y  who manages the 
bus iness under a unanimous shareholder agreement. 

Another ques t i on  which a r i s e s  i s  whether the adop t ion  by  the 
proposed ABCA o f  C G C C  s .  140141 would cause d u t i e s  imposed on 
d i r e c t o r s  under o t he r  p r o v i n c i a l  laws t o  devolve upon the 
shareholders  as w e l l :  p robab ly  they would. as the language i s  no t  
r e s t r i c t i v e .  The ABCA, as p r o v i n c i a l  l e g i s l a t i o n .  would no t  be 
ab l e  t o  a f f e c t  d u t i e s  imposed upon d i r e c t o r s  by v a l i d  f ede ra l  
l e g i s l a t i o n ,  and, i f  t he re  are no d i r e c t o r s .  i t  would be 
necessary,  f o r  t he  purposes o f  t he  f ede ra l  l e g i s l a t i o n ,  t o  
determine who, i f  anyone, under t he  c i rcumstances are inc luded  i n  
t he  word ' d i r e c t o r s '  as used i n  the f ede ra l  l e g i s l a t i o n .  

Having s a ~ d  a l l  t h i s ,  we t h i n k  t h a t  some p r o v ~ s i o n  should be 
made t o  appo r t i on  the r e s p o n s i b i l i t i e s  between shareholders and 
d i r e c t o r s  i n  accordance w i t h  the e f f e c t s  o f  a unan imus  
shareholder  agreement, and we do no t  see any b e t t e r  a l t e r n a t i v e  
than the C B C A  s .  140141. We would make one change. The 
d i r e c t o r s  a re  r e l i e v e d  o f  " d u t i e s  and l i a b i l i t i e s " ,  w h i l e  
" d u t i e s " ,  bu t  no t  " l i a b i l i t i e s "  devolve upon the shareholders ;  
and we suggest t ha t  b o t h  should devo lve .  8 .  14017' o f  the d r a f t  
Act would g i v e  e f f e c t  t o  our  v iews .  



I V .  

NAME O F  T H E  C O R P O R A T I O N  

1 .  Word Denotinq Incorporat ion 

A C C  s .  1611r1al requires the memorandum o f  associat ion o f  an 
LIberta company t o  g ive  the company name w i th  L i m i t e d "  or " L t d . "  
as the las t  word. C E C C  s .  10 allows a corporat ion t o  use 
L i m i  t e d ,  " Incorporated'  or "Corporation" i n  e i the r  o f f i c i a l  
language, or the abbreviat ion o f  any o f  them, as the word 
denoting incorporat ion.  

A corpora t ion 's  name should show that i t  i s  a corporate 
body. The word " i i m i t e d '  does t h a t ,  and i t  a lso  conveys, t o  
anyone who stops and th inks about i t ,  the not ion o f  l i m i t e d  
l i a b i l i t y :  fo r  that reason i t  i s  probably somewhat be t te r  than 
"Corporation' and " lncorporated" .  Further,  the word " L i m i  t e d  , 
because i t  has been the hallmark of a company incorporated 
anywhere i n  Canada, may be be t te r  known t o  the Canadian pub l ic  
than are the others and i t  may therefore be a more widely 
understood warning o f  l i m i t e d  l i a b i l i t y .  

We nevertheless th ink  that  the C B C A  should fo l low the C B C A  
i n  a l lowing the use o f  " Incorporated'  and "Corporation" and the i r  
abbreviat ions as i d e n t i f y i n g  words. We th ink  that those words 
are widely understood as dencting incorporated bodies: 
ex t ra-prov inc ia l  corporations using them can and do reg is te r  i n  
Alberta and car ry  on business: and corporations using them under 
the C B C A  w i l l  be able t o  ca r ry  on business i n  Alberta.  We th ink 
a lso  that the French versions should be permit ted where the 
danger that the general pub l i c  w i l l  be confused i s  not too great .  

Having some reservat ions about the use o f  " lncorporated" and 
"Corporat ion".  however, we th ink  t h a t ,  except i n  the case of a 
professional corpora t ion,  the proposed A E C A  should requ i re  the 
word denoting a corporate body t o  be the las t  word i n  the name i n  
order to g ive i t  emphasis. That requirement would be a minor 
departure from the CBCL I n  view of the importance of the word 
we would also depart from the C E C A  by de le t i ng  the power which 
C E C A  s .  1 0 1 2 1  qives !he Director  lour Regis t rar )  t o  exempt a body 
corporate from-the use o f  such a denoting word 

5 .  1 0  o f  the d r a f t  Act would g ive  e f f e c t  t o  our proposals 

2 .  General S u i t a b i l i t y  

Corporate names present a vexing problem. On the one hand. 
i t s  name, and therefore the r i g h t  t o  choose i t s  name. are very 
important to a corporat ion which deals w i th  the p u b l i c .  On the 
other hand, i t s  name should not mislead the pub l i c  about the 
nature of a corporat ion or about i t s  i d e n t i t y  or re la t i onsh ip  
w i th  another corpora t ion:  and one corporat ion should not be able 
t o  make away w i th  the goodwil l  of another by choosing the same 
name or one which people are l i k e l y  t o  think i s  the same one. 
With the number o f  ac t i ve  Alberta companies nearing 140,000, to 
say nothing o f  companies reg is tered i n  Alberta and cMlpanies 
incorporated and reg is tered i n  other Canadian j u r i s d i c t i o n s .  i t  
i s  becoming very d i f f i c u l t  t o  choose a name which w i l l  s a t i s f y  
the wants o f  the incorporators without coming i n t o  c o n f l i c t  w i th  
the in teres ts  o f  others.  



PCP S ,  l l l l l  s p e c i f i c a l l y  p r o h i b i t s  the  use o f  a name which 
i s  known t o  the Reg is t ra r  t o  be the same as the name o f  an 
e x i s t i n g  company, o r  which suggests a connect ion w i t h  the roya l  
f a m i l y  or  a government o r  governmental a u t h o r i t y .  I t  then goes 
on t o  p r o h i b i t  the use o f  a name which the Reg is t ra r  f i n d s  
o b j e c t i o n a b l e .  The Reg is t ra r  has developed same gu ide l i nes  about 
what he f i n d s  " o b j e c t i o n a b l e " ,  e g ,  he w i l l  not  accept a name 
which would i n f r i n g e  a t rade  name or  which would pre-empt a f i e l d  
o f  endeavour (such as "Sales and Serv ices L i m i t e d 1  and he w i l l  
r e f e r  names w i t h  a federa l  connota t ion  t o  the  f ede ra l  government. 
names w i t h  a p r o v i n c i a l  connota t ion  t o  the p rov ince  i n  ques t ion .  
and names w i t h  a p ro fess i ona l  connota t ion  1 e . g . .  ' ' Eng inee r i ng1  
t o  the p ro fess i ona l  body i n  ques t ion .  There are a l s o  other  Acts 
which s p e c i f i c a l l y  p r o h i b i t  the use o f  words suggest ing tha t  a 
company i s  c a r r y i n g  on a business regu la ted  by one o f  them. CBCL 
s .  12111 l a )  mere ly  p r o h i b i t s  the use o f  a name " t h a t  i s .  as 
p resc r i bed ,  p r o h i b i t e d ,  o r  decep t i ve l y  m i s d e s c r i p t i v e " ,  but the 
regu la t i ons  made under i t  are not  u n l i k e  the  A lbe r t a  R e g i s t r a r ' s  
g u i d e l i n e s .  

There I +  n threshhnld n ! les t?on  whether anart f rom n n n l v ~ n o  . . - . - . - . . . - . . - - - - - ~  - ~ -~ - -~r  - ~ 

a number o f  s p e c i f i c  r u l e s ,  the Reg is t ra r  should make-any7ef io r i  
t o  c o n t r o l  co rpora te  names a d m i n i s t r a t i v e l y ,  o r  whether 
i nco rpo ra to r s  o f  corrpanies and compet i to rs  should be l e f t  t o  fend 
f o r  themselves. The present  p r a c t i c e  has some bad r e s u l t s :  
searching and ad jud i ca t i ng  upon names i nvo l ves  an i n o r d i n a t e  
d r a i n  upon the a d m i n i s t r a t i v e  resources o f  the Companies Branch: 
and o b t a i n i n g  the  Reg i s t r a r ' s  approval i s  o f t e n  the  most 
t ime-consuming, and i n  some respects  i n h i b i t i n g ,  p a r t  o f  the 
process o f  i n c o r p o r a t i o n .  However, we t h i n k  t ha t  the 
consequences o f  abandoning the present  p r a c t i c e  a re  l i k e l y  t o  be 
worse than the consequences o f  con t i nu ing  i t .  Incorpora to rs  o f  a 
new company would be l i k e l y  t o  f i n d  t h a t  they have i nadve r t en t l y  
adopted a name which w i l l  b r i n g  them i n t o  c o n f l i c t  w i t h  an 
e x i s t i n g  company: t h i s  would con t inue  t o  be t r u e  a t  leas t  u n t i l  
i t  becmes p r a c t i c a b l e  t o  i nc l ude  i n  the  present federa l  computer 
records l o r  elsewhere) corpora te  names from across the coun t ry  
and from the  beg inn ing  o f  the i n c o r p o r a t i o n  o f  companies. 
I nco rpo ra to r s  might a l s o  d e l i b e r a t e l y  choose names intended t o  
enable them t o  take advantage o f  the g o o d - w i l l  generated by an 
e x i s t i n g  company's use o f  a s i m i l a r  name. An e x i s t i n g  company 
would always be i n  danger o f  f i n d i n g  t ha t  a new co rpo ra t i on  has 
been incorpora ted  under an o b j e c t i o n a b l y  s i m i l a r  name, and that  
i t s  o n l y  recourse would be expensive.  t roubleso~ne and unce r t a i n  
l i t i g a t i o n .  We have concluded t h a t ,  sub jec t  t o  adm in i s t r a t i ve  
p r a c t i c a l i t y ,  the e v i l s  o f  the present  system should be accepted 
i n  order  t o  avo id  the e v i l s  which would a r i s e  i n  i t s  absence. de 
t he re fo re  propose i n  s .  12 o f  the d r a f t  Act l e g i s l a t i v e  
p r o v i s i o n s  which would preserve t ha t  system. They a re  somewhat 
more e l abo ra te  than CECA s .  l Z ( 1 1 1 a l .  

3 .  Desiqnat inu Numbers 

We need say no th i ng  about the p r a c t i c e  o f  a l l o w i n g  a 
co rpo ra t i on  t o  incorpora te  w i t h  a number as the d i s t i n c t i v e  pa r t  
o f  i t s  name o ther  than t ha t  i t  i s  a u s e f u l  a d m i n i s t r a t i v e  dev ice 
t o  f a c i l i t a t e  qu i ck  i nco rpo ra t i on ;  t h a t  i t  i s  a u s e f u l  device 
which a l l ows  i nco rpo ra to r s  who do no t  have a p r a c t i c a l  or  
a e s t h e t i c  need f o r  a m r e  euphonious o r  s~ igges t i ve  name t o  avoid 
the d i f f i c u l t i e s  invo lved  i n  hav ing a name approved: and that  we 
f i n d  the  p r a c t i c e  e n t i r e l y  unob jec t ionab le .  8 .  11121 o f  the 
d r a f t  Act would permi t  i t .  



4 .  Reservat ion o f  Name 

I t  i s  obv ious ly  h i g h l y  d e s i r a b l e  t ha t  incorpora to rs  should 
be ab le  t o  reserve  a name w h i l e  they a t t end  t o  the d e t a i l s  o f  
i n c o r n o r a t i o n .  5 .  1 1 1 1 1  o f  the d r a f t  Act f o l l ows  C E C A  s .  1 1 1  1 . ~ r~ ~ - - ~ ~~ ~ 

and would empower the Reg is t ra r  t o  reserve  a  name fo r  90 days: 
t h i s  would a l l ow  more time f o r  the i n c o r p o r a t i o n  process t o  be 
c a r r i e d  through than does the 4 5  day p e r i o d  i n  A C C  s .  1 1 6 1 ,  and 
we do not  t h i n k  t ha t  any p u b l i c  i n t e r e s t  w i l l  s u f f e r  from 
reservations fo r  such a  p e r i o d .  S .  1 1 1 1  1 would not  prec lude the 
Reg is t ra r  from g r a n t i n g  a  second r e s e r v a t i o n  p e r i o d :  aga in ,  we do 
not  t h i n k  t ha t  any p u b l i c  i n t e r e s t  i s  l i k e l y  t o  s u f f e r .  :hose 
views represent  a  change from the t e n t a t i v e  views expressed i n  
P re l im ina ry  D iscuss ion  Paper No. 3 ,  which s t ressed  the work load 
imposed upon the Reg is t ra r  by ca re l ess  and h a l f - h e a r t e d  name 
r e s e r v a t i o n s .  The Reg is t ra r  cou ld .  however, e s t a b l i s h  a  p o l i c y  
o f  g r a n t i n g  extens ions o n l y  i n  excep t iona l  c ircumstances, such as 
the rese rva t i on  o f  a  name t o  be used f o l l o w i n g  an amalgamation i n  
which the proceedings are l i k e l y  t o  be p r o t r a c t e d .  

I t  should be noted tha t  the r e s e r v t i o n  o f  a  name does no t  
p r o t e c t  the holder  against  the i n c o r p o r a t i o n  o f  a  company w i t h  a  
c o n f l i c t i n g  name elsewhere i n  or  out  o f  Canada. The 
i nco rpo ra to r s  can there fo re  be re fused  i nco rpo ra t i on  i f ,  between 
the t ime o f  the  rese rva t i on  and the t ime o f  the a p p l i c a t i o n  f o r  
i n c o r p o r a t i o n ,  the Reg is t ra r  lea rns  o f  the o the r  i n c o r p o r a t i o n .  

5 .  Other Prov is ions  Respect inq Names 

There a re  a  number o f  sub jec t s  which we t h i n k  are best d e a l t  
w i t h  i n  the d r a f t  l e g i s l a t i o n  i t s e l f  and i n  the annotations and 
which we w i l l  t he re fo re  not  deal  w i t h  he re ,  These inc lude  
changes o f  name a t  the instance o f  the  R e g i s t r a r ,  the name o f  a  
c o r p o r a t i o n  formed by the amalgamation o f  co rpo ra t i ons ,  the 
c a r r y i n g  on o f  business by a  c o r p o r a t i o n  under a  name other  than 
i t s  own, and the s e t t i n g  out  o f  a  c o r p o r a t i o n ' s  name on 
c o n t r a c t s ,  i n vo i ces  and o ther  documents. S .  12 and 13 o f  the 
d r a f t  Act deal  w i t h  them. 



R E G I S T E R E D  O F F I C E  bNC R E C O R D S  OF T H E  CCRPDRATION 

1 .  Reqis tered Of f i ce  

The C C A  r equ i r es  every company t o  have a r e g i s t e r e d  o f f i c e ,  
which serves four  purposes. I t  i s  an address f o r  se r v i ce  by 
m a i l :  i t  i s  a  p lace  f o r  se r v i ce  by d e l i v e r y  o f  documents: i t  i s  a  
p lace  a t  which c e r t a i n  records must be k e p t :  and i t  i s  a  
designated depos i t o r y  f o r  documents r e l a t i n g  t o  c e r t a i n  i n t e r n a l  
affairs o f  a  company such as shareholders r e q u i s i t i o n s  o f  
meetings. revoca t ions  o f  p r o x i e s ,  and documents d e a l i n g  w i t h  the 
l i q u i d a t i o n  o r  r e v i v a l  o f  a  company. We t h i n k  t ha t  the l a s t  
f u n c t i o n  can be t r ea ted  as a p a r t i c u l a r  case o f  the t h i r d  and 
t ha t  i t  does not  r e q u i r e  spec ia l  t rea tment .  

Lnyone who wishes t o  do so should be ab le  t o  serve a 
co rpo ra t i on  w i t h  a document at  a  s t a t e d  address e i t h e r  by 
r e g i s t e r e d  ma i l  or  by d e l i v e r i n g  the  document. Persons i n  
business should n o t ,  by i n c o r p o r a t i o n ,  put  o thers  t o  the  t r o u b l e  
and expense o f  dec id i ng  who are the proper persons t o  serve and 
o f  l o c a t i n g  them: and they should have the o b l i g a t i o n  o f  choosing 
a p l ace  where someone w i l l  deal  w i t h  documents d e l i v e r e d  t o  the  
p l ace  or  sent t o  i t  by m a i l .  Sometimes convenience requ i r es  tha t  
o the rs  should be ab le  t o  e f f e c t  s e r v i c e  by r e g i s t e r e d  m a i l :  
sometimes the  urgency o f  t h e i r  a f f a i r s  or  t h e i r  need f o r  
c e r t a i n t y  r equ i r es  t ha t  they be ab le  t o  a t t end  a t  a  g i ven  p l ace  
and serve a document by  d e l i v e r y .  Therefore there  should be 
a v a i l a b l e  bo th  a m a i l i n g  address f o r  se r v i ce  and a p l ace  f o r  
se r v i ce  by  d e l i v e r y .  C B C A  s .  247 p rov ides  f o r  s e r v i c e  by  ma i l  
bu t  not  f o r  se r v i ce  by  d e l i v e r y  and we a re  t he re fo re  depa r t i ng  
from i t  by proposing t ha t  the  proposed A B C A  should p rov i de  f o r  
b o t h :  A C A  5.289 a l ready  does so. Serv ice  by  ma i l  would not  be 
s u f f i c i e n t  i f  the document i s  not  rece ived :  see C m n t  2 on s .  
247 o f  the d r a f t  L c t .  

We see no reason,  houever, why the address f o r  se r v i ce  by 
ma i l  should be requ i r ed  by  law t o  be the  address o f  the  p lace  f o r  
se r v i ce  by  d e l i v e r y .  We t he re fo re  propose t ha t  a  co rpo ra t i on  
should be ab le  t o  des ignate an address f o r  se r v i ce  by  m a i l  which 
i s  d i f f e r e n t  from the address o f  i t s  r e g i s t e r e d  o f f i c e ,  the 
l a t t e r  be ing  the p l ace  f o r  se r v i ce  by  d e l i v e r y .  

CBCk s .  19 r equ i r es  the " p l a c e '  o f  the r e g i s t e r e d  o f f i c e  t o  
be shown i n  the a r t i c l e s  o f  i nco rpo ra t i on  and the 'address"  t o  be 
shown i n  a n o t i c e .  We f i n d  t ha t  usage somewhat confus ing i e . 9 . .  
i s  a  c i t y ,  town o r  v i l l a g e  necessa r i l y  a  ' p l a c e "  whose boundaries 
a re  i t s  l ega l  boundaries? What o f  an unincorporated set t lement  
such as Sherwood Park? I s  a  farm a " p l a c e ' ' ? )  F u r t h e r ,  we do not  
see the  need t o  ent rench the " p l a c e '  o f  the r e g i s t e r e d  o f f i c e  i n  
the  a r t i c l e s  o f  i nco rpo ra t i on ;  the  A C A  does no t  ent rench i t  
against  the  w i l l  o f  the company i see  A C A  s .  331  and we have no t  
heard any compla ints  t ha t  the  r e s u l t i n g  f l e x i b i l i t y  has been 
abused by  the des igna t i on  o f  i naccess ib l e  r e g i s t e r e d  o f f i c e s .  We 
the re fo re  propose t h a t  the d i r e c t o r s  o f  a  co rpo ra t i on  have power 
t o  des ignate and change the r e g i s t e r e d  o f f i c e  and address f o r  
se r v i ce .  S .  19161  o f  the  d r a f t  Act would impose f u r t h e r  
requirements o f  a c c e s s i b i l i t y  and i n d e n t i f i a b i l i t y .  



2 .  Records and Records O f f i c e  

i a l  Loca t ion  and n o t i c e  o f  records ofiice 

The CCL reou i r es  the share r e o i s t e r  iACA s .  5 6 :  thouoh s .  5 7  
a l lows  i t  t o  b&~ 'kep t  a t  a t r u s t  company's o f f i c e ) ,  the rmrtgage 
r e g i s t e r  i s .  1001, and shareholders '  minutes I s .  1461  t o  be kept 
a t  a companfs r e g i s t e r e d  o f f i c e .  C E C A  s .  20 a l lows  the 
s p e c i f i e d  records t o  be kept a t  the c o r p o r a t i o n ' s  r e g i s t e r e d  
o f f i c e  ' 'o r  a t  any o ther  p lace  i n  Canada designated by the 
d i r e c t o r s " .  We t h i n k  t ha t  the co rpo ra t i on  should have the 
f l e x i b i l i t y  p rov ided  by the CECA l e . g . ,  a c o r p o r a t i o n  may want 
documents served on i t s  s o l i c i t o r s  so t ha t  the documents w i l l  
r ece i ve  a t t e n t i o n ,  w h i l e  want ing t o  keep i t s  records a t  i t s  p lace  
o f  bus iness l :  bu t  we t h i n k  t h a t ,  un less i t  i s  the same as the 
r e g i s t e r e d  o f f i c e ,  there  should be a n o t i c e  o f  the records o f f i c e  
at  the o f f i c e  o f  the Reg is t ra r  o f  Corpora t ions .  something tha t  
the CECA does not  p rov i de  f o r .  Since t ha t  p roposa l ,  together 
w i t h  our proposals  r e l a t i n g  t o  the c o r p o r a t i o n ' s  r e g i s t e r e d  
o f f i c e  and m a i l i n g  address cou ld  r e s u l t  i n  a co rpo ra t i on  g i v i n g  3 
addresses, w h i l e  the  R e g i s t r a r ' s  computer can conven ien t l y  deal 
o n l y  w i t h  two, we propose t h a t  the l e g i s l a t i o n  g i v e  way t o  the 
demands o f  technology and a l l ow  a co rpo ra t i on  t o  have a separate 
records o f f i c e  o n l y  i f  i t  does no t  a l s o  have a separate address 
f o r  s e r v i c e  by  m a i l .  We t h i n k  t ha t  the records  o f f i c e  should be 
i n  A l b e r t a .  5 .  19 o f  the d r a f t  Act would g i v e  e f f e c t  t o  the 
views which we have expressed. S .  20 would acccmmdate the 
ex igenc ies  o f  a l a rge  co rpo ra t i on  which ma in ta ins  s e c u r i t i e s  
r e g i s t e r s  w i t h  one o r  nwre t r a n s f e r  agents. 

l b i  Records and access 

CECA s .  20111 requ i r es  a co rpo ra t i on  t o  keep a t  i t s  
r e g i s t e r e d  o f f i c e  o r  des ignated p lace  i t s  c o n s t i t u t i o n a l  
documents, s e c u r i t i e s  r e g i s t e r  l a  r e g i s t e r  o f  bo th  shareholders 
and the ho lde rs  o f  debt o b l i g a t i o n s ) .  shareholders '  minutes,  and 
n o t i c e s  o f  d i r e c t o r s .  i t  gene ra l l y  agrees w i t h  the p r o v i s i o n s  o f  
the A C A  r e f e r r e d  t o  above, and we propose t ha t  the d r a f t  Act 
f o l l o w  i t .  We a l s o  agree w i t h  C E C A  s .  20l21 and 20141 under 
which account ing records  and d i r e c t o r s '  minutes must be k e p t ,  and 
made a v a i l a b l e  f o r  i nspec t i on  by d i r e c t o r s ,  a t  a p l ace  des ignated 
by the  d i r e c t o r s .  5 .  20 o f  the  d r a f t  Act g i ves  e f f e c t  t o  our 
views. 

5 .  21 o f  the  d r a f t  Act dea ls  w i t h  access t o  the records 
requ i r ed  t o  be kept  a t  the records o f f i c e  and we r e f e r  the reader 
t o  t h a t  s e c t i o n  and t o  the  notes appended t o  i t .  We draw 
a t t e n t i o n ,  however t o  two depar tures which i t  makes f r m  C E C A  s .  
21: 

1 .  We t h i n k  t ha t  the o u b l i c  should have access t o  the 
s e c u r i t i e s  r e g i s t e r s  o f  n o n - d i s t r i b u t i n g  co rpo ra t i ons ,  and 
not  merely t o  those o f  d i s t r i b u t i n g  co rpo ra t i ons .  The 
p u b l i c  has tha t  access i n  A lber ta  now, and we see no v a l i d  
reason f o r  change. CECA s.21111 a l lows  such access o n l y  i n  
connect ion w i t h  d i s t r i b u t i n g  corpora t ions  

2 .  Whi le we t h i n k  t ha t  c r e d i t o r s  should have access t o  the 
p u b l i c  documents o f  a co rpo ra t i on ,  we do no t  propose tha t  
they should have access t o  shareholders'  m inu tes ,  as we do 
no t  see what l e g i t i m a t e  i n t e r e s t  t h e i r  access would serve. 



C B C A  s .  2 1 1 1 1 ,  g i ves  such access t o  c r e d i t o r s .  

We are  concerned about one o ther  ques t i on :  should 
shareholders have access t o  the  minutes o f  d i r e c t o r s ?  The 
argument i n  favour o f  an a f f i r m a t i v e  answer i s  t ha t  the 
shareholders are the owners o f  a c o r p o r a t i o n  and should be 
e n t i t l e d  t o  see what t h e i r  se rvan ts ,  the  d i r e c t o r s ,  are do ing .  
The arguments on the other  s i d e  a re ,  f i r s t l y ,  the d e s i r a b i l i t y  o f  
u n i f o r m i t y  w i t h  the CBCA, p a r t i c u l a r l y  where a depar ture from 
u n i f o r m i t y  may m i l i t a t e  aga ins t  a dec i s i on  t o  incorpora te  under 
the proposed A B C A :  secondly,  the  genera l  d i v i s i o n  o f  powers 
between d i r e c t o r s  and shareholders;  and, t h i r d l y ,  the 
d e s i r a b i l i t y  i n  everyone's i n t e r e s t  o f  p r o t e c t i n g  the 
c o n f i d e n t i a l i t y  o f  co rpora te  i n f o rma t i on  where p u b l i c a t i o n  would 
a f f e c t  the  business p o s i t i o n  o f  the c o r p o r a t i o n .  We a l l  f i n d  the 
t h i r d  argument d e c i s i v e .  3 compet i to r  should not  be ab le  t o  buy 
a share i n  a co rpo ra t i on  and g a i n  access t o  a l l  i n f o rma t i on  
a v a i l a b l e  t o  the d i r e c t o r s .  We are  accord ing ly  s a t i s f i e d  t ha t  
shareholders o f  d i s t r i b u t i n g  companies should not  have access t o  
d i r e c t o r s '  minutes.  The m a j o r i t y  o f  us t h i n k  t h a t ,  even i n  the 
case o f  c l o s e l y  h e l d  co rpo ra t i ons ,  the i n t e r e s t s  o f  a l l  a re  best  
p r o t e c t e d  by  ma in ta i n i ng  the  c o n f i d e n t i a l i t y  o f  d i r e c t o r s '  
proceedings unless there i s  unanimous agreement t o  the c o n t r a r y  
o r  un less  the d i r e c t o r s  make the  i n f o rma t i on  a v a i l a b l e :  f o r  
example, even i n  the case o f  a c l o s e l y  h e l d  co rpo ra t i on ,  a 
shareholder who se ts  up a competing business should not  have 
access t o  the  c o r p o r a t i o n ' s  c o n f i d e n t i a l  i n f o rma t i on ,  Al though 
some members o f  our Board f e e l  t ha t  the reasons f o r  
c o n f i d e n t i a l i t y  a re  no t  compe l l ing  i n  the case o f  smal ler 
c o r p o r a t i o n s ,  and would a l l o w  the  shareholders t o  have access t o  
minutes o f  d i r e c t o r s '  meet ings,  s .  21 o f  the  d r a f t  Act would g i v e  
e f f e c t  t o  the  m a j o r i t y  v iew.  



36 

v 1 .  

RELATiONS O F  THE C O R P O R A T I O N  W I T H  O U T S I D E R S  AND OTHERS 

1 .  Capaci ty  and Powers 

( a1  E x i s t i n q  & 

An A lber ta  company has no capac i t y  t o  enter  i n t o  a  con t rac t  
f o r  a  purpose which i s  o u t s i d e  the o b j e c t s  o f  the corrpany as set 
out  i n  i t s  memorandum o f  a s s o c i a t i o n .  An attempt t o  do so i s  
i n e f f e c t i v e  and the pu rpo r t ed  con t rac t  i s  v o i d  even i f  r a t i f i e d  
by a l l  shareholders.  The House o f  Lords so h e l d  i n  bshbury 
Rai lway Carr iaqe and I r o n  Company v .  Riche 116751 7 H . L .  653 w i t h  
regard  t o  an Eng l i sh  memorandum and a r t i c l e s  company, and tha t  i s  
the law o f  L l b e r t a  today w i t h  regard  t o  a  memorandum and a r t i c l e s  
company incorporated under the  A C C ,  The e f f e c t  o f  the r u l e  i s  
s t rengthened by the  f u r t h e r  r u l e  t ha t  a  person d e a l i n g  w i t h  the 
company i s  deemed t o  have c o n s t r u c t i v e  n o t i c e  o f  the contents  o f  
the mewrandurn and a r t i c l e s  o f  assoc ia t i on .  

The e f f e c t  o f  the r u l e  o f  l i m i t e d  corpora te  powers was 
somewhat a l l e v i a t e d  by the  d e c i s i o n  o f  the  House o f  Lords i n  
A t t o rney  General v .  Great Eas te rn  Rai lwav Comany 11.980) 5 A . C .  
473, where i t  was h e l d  t ha t  the d o c t r i n e  o f  u l t r a  v i r e s  was t o  be 
app l i ed  reasonably and t ha t  the  cou r t  would recognize t ha t  a  
company has i n p l i e d  powers t o  the  ex ten t  tha t  might be f a i r l y  
regarded as i n c i d e n t a l  t o ,  o r  consequent ia l  upon, the o b j e c t s  se t  
ou t  i n  i t s  memrandum o f  a s s o c i a t i o n .  The r u l e  has a l s o  been 
somewhat a l l e v i a t e d  by  A C A  s .  20 which confers powers upon a  
company, bu t  t ha t  s e c t i o n  p rov ides  t ha t  the  powers can be 
exerc ised  o n l y  " f o r  the  purpose o f  c a r r y i n g  out i t s  o b j e c t s " ,  o r ,  
i n  the  case o f  the power o f  s a l e  o f  the cwnpanys under tak ing .  
"as  a n c i l l a r y  and i n c i d e n t a l  to ' '  i t s  o b j e c t s .  

Draftsmen have made continued e f f o r t s  t o  evade the ~-~ ~ - - ~~~ -. - - - .  ~ - ~ . ~ ~ - . ~ ~  
inconvenience o f  the  r u l e .  Thei r  p r i n c i p a l  dev ice  i s  the 
d r a f t i n g  o f  long and complex c lauses which i nc l ude  as o b j e c t s  the 
c a r r y i n g  on o f  almost every  conceivable bus iness,  and which a l s o  
i n c l u d e  under the  gu i se  o f  o b j e c t s  what a re  r e a l l y  powers t o  be 
exerc ised  i n  order t o  c a r r y  out  the ob jec t s  o f  the company. 
Thei r  e a r l y  e f f o r t s  were hampered by  a  r u l e  o f  i n t e r p r e t a t i o n  
under which a  cou r t  would read the d e t a i l e d  ob jec t s  c lauses as 
a n c i l l a r y  t o  what i t  conceived t o  be the main ob jec t s  o f  the 
company: see, f o r  example, fi r e  German Date Coffee Co. I 18@l  I 
20 Ch. D .  1E9, I C . A . 1 .  However. draftsmen evaded the e f f e c t  o f  
t h i s  r u l e  o f  i n t e r p r e t a t i o n  by  i n c l u d i n g  a  p r o v i s i o n  i n  the  
o b j e c t s  c lause tha t  the o b j e c t s  were t o  be regarded as 
independent and were no t  t o  be l i m i t e d  o r  r e s t r i c t e d  by re fe rence  
t o  o r  in fe rence  from any o the r  p r o v i s i o n  i n  the o b j e c t s  c lause.  
and the v a l i d i t y  o f  such a  p r o v i s i o n  was upheld i n  Cotman v .  
Brouqham I19161 A . C .  514 I H . L . 1 .  Draftsmen found an even more 
e f f e c t i v e  t oo l  i n  the form o f  a  p r o v i s i o n  i n  the ob jec t s  c lause 
p e r m i t t i n g  the company t o  c a r r y  on any business which i n  the 
o p i n i o n  o f  the d i r e c t o r s  can be c a r r i e d  on advantageously i n  
connec t ion  w i t h  o r  a n c i l l a r y  t o  the business o f  the company, a  
p r o v i s i o n  which has been upheld i n  the Uni ted Kingdom lu 
Houses L td .  v .  C i t v  Wall Pro e r t i e s  119661 2 611 E . R .  674, 
m i n d  i n  Canada I!. 6 g .  Lo i n  Co. L t d ,  v .  Random 
Serv ices Coroora t ion  x. 1 1 9 6 ? & + . ~ R . ~ d 1  6  I B C C A I  I .  Some 
have gone even f u r t h e r  and pu rpo r t  t o  i nc l ude  i n  the o b j e c t s  a l l  
t he  powers o f  a  n a t u r a l  person,  bu t  there  i s  not  yet  a  s u f f i c i e n t  



weight o f  au tho r i t y  t o  es tab l i sh  the v a l i d i t y  o f  such a prov is ion 
beyond quest ion.  

I b i  Proposal for a b o l i t i o n  of doctr ines o f  u l t r a  v i res  and 
const ruc t ive  notice 

A competent draftsman can now evade the r u l e  o f  l i m i t e d  
corporate powers by a proper ly dra f ted memrandum o f  associat ion. 
The r u l e  therefore r a r e l y  gives p ro tec t ion  t o  c red i to rs  or 
shareholders, whom i t  was supposed t o  pro tec t  by ensuring that a 
company's c a p i t a l  was ventured on ly  i n  the business for  which the 
company was incorporated. On the other hand, however, some 
rnemranda o f  associat ion are dra f ted so that the r u l e  app l ies ,  so 
that a person deal ing w i th  a company may f i n d  t o  h i s  cost that an 
apparent contract  entered i n t o  by him i n  good f a i t h  i s  not a 
contract  at a l l .  A modern example i s  Jon Beauforte !London1 u. 119531 1 A 1 1  E . R .  634. i n  that case the court held that a 
note on the conpany's let terhead gave the company's suppl iers 
not ice  of the business ca r r i ed  on by the cwnpany, and that the 
doct r ine  o f  const ruc t ive  not ice  f i x e d  the suppl iers w i t h  not ice  
of the business described on the let terhead. Therefore the 
proposed t ransact ion,  was not w i t h i n  the company's ob jec ts ,  so 
that the suppl iers were not e n t i t l e d  t o  be pa id  for  what they had 
supplied t o  the company. We th ink ,  and we th ink  that there i s  
general agreement, that the r u l e  i s  pernic ious and should be 
reformed. 

What form should the reform take? The r u l e  o f  l i m i t e d  
corporate powers could be abolished on ly  i n  so far  as i t  a f fec ts  
persons dea l ing w i th  the cwnpany, leaving i t  open t o  shareholders 
t o  take steps t o  prevent the company from undertaking a business 
outs ide i t s  ob jec ts ;  or i t  could be abolished al together.  An 
a l t e r n a t i v e  would be the so lu t i on  devised by Professor L . C . B .  
Gower and included as s. 247121 o f  h i s  d r a f t  Ghana Code under 
which the f a i l u r e  of a company to c m n c e  t o  car ry  on w i t h i n  a 
year o f  incorporat ion o f  the businesses which i t  i s  
authorized by i t s  regulat ions to car ry  on, o r  the suspension of 
any such business for  a year, would be grounds for  winding up: 
but i t  appears t o  us tha t ,  whi le that so lu t i on  might be 
e f f e c t i v e .  i t  i s  m r e  draconian than i s  appropriate for  Alberta 
today. 

We th ink  that the r u l e  o f  l i m i t e d  corporate powers should be 
abolished e n t i r e l y  i n  so far  as i t  a f fec ts  persons deal ing wi th  a 
corporat ion.  We th ink  that the way t o  abol ish i t  i s  t o  provide 
that a corporat ion has the capacity and the r i g h t s .  powers and 
p r i v i l e g e s  of a natura l  person, and by r e f r a i n i n g  f r m  including 
i n  the d r a f t  Act any counterpart o f  A C A  s .  13  [which provides 
that an Alberta company does not have the power t o  car ry  on 
c e r t a i n  businessesl. We th ink ,  however, that there should be 
some p ro tec t ion  for  shareholders. Part o f  that p ro tec t ion  would 
be t o  a l low the a r t i c l e s  o f  incorporat ion t o  r e s t r i c t  a 
corporat ion f r m  car ry ing on a p a r t i c u l a r  business, though such a 
r e s t r i c t i o n  should not a f fec t  t h i r d  p a r t i e s .  What we have 
described i s  the e f fec t  o f  C E C A  s. 15 and 16. and s. 15 and 16 o f  
the d r a f t  Act would adopt those CECA sections w i t h  necessary 
changes. We a lso r e c m n d  the adoption o f  CECA s .  17 which 
abolishes the doc t r i ne  o f  const ruc t ive  not ice  o f  the contents o f  
the cons t i t u t i ona l  documents o f  the company f i l e d  w i th  the C B C A  
Director  lour R e g i s t r a r ) ,  and s .  1 7  o f  the d r a f t  Act would give 
e f f e c t  t o  that recomnendation. 



What i f  a  person cont rac t ing w i t h  a corporat ion knows that 
i t s  a r t i c l e s  o f  incorporat ion preclude i t  from car ry ing on the 
business i n  the course of which the contract  i s  made, or from 
exercis ing the power t o  make the cont rac t?  Neither the 
r e s t r i c t i o n  nor the knowledge would take away the corporat ion 's  
power t o  con t rac t .  However, a corporat ion cannot contract except 
through human agents. and those agents can b ind i t  only to the 
extent that they have actual au tho r i t y  or t o  the extent that the 
corporat ion cannot deny t h e i r  au tho r i t y .  The concluding words o f  
s .  18 o f  the d r a f t  Act would make i t  c lear that a corporat ion i s  
not precluded from denying au tho r i t y  i f  the other p a r t y  knows 
there i s  none, or even i f  h i s  re la t i onsh ip  t o  the company i s  such 
that he ought t o  know that there i s  none. Knowledge that the 
corporat ion i s  r e s t r i c t e d  f r m  doing something would be 
tantamount t o  knowledge that i t  has not proper ly authorized i t s  
agents t o  do i t .  I n  the r e s u l t .  the p a r t y  who knows o f  the 
r e s t r i c t i o n  w i l l  be i n  much the same p o s i t i o n  as i f  the doct r ine  
o f  l i m i t e d  corporate powers were t o  continue t o  be the l a w ,  and 
i f  he i s  an ins ider  o f  the company he w i l l  be i n  much the same 
p o s i t i o n  as i f  the doct r ine  of const ruc t ive  not ice  were t o  
continue t o  be the law. We th ink  that a l l  t h i s  i s  appropriate 
enough: anyone who knows that an agent has no au tho r i t y  should 
not be protected,  and no one who i s  i n  a  special re la t i onsh ip  
w i th  a  company should be able t o  c la im ignorance of those things 
which h i s  re la t i onsh ip  would b r i n g  t o  h i s  a t ten t ion .  

2 .  I n te rna l  Manaqement of C o r ~ o r a t i o n  

( a )  E x i s t i n q  

A person dea l ing w i th  an Alberta company i s  taken t o  have 
no t i ce  o f  the memorandum and a r t i c l e s  o f  associat ion and i s  
therefore not e n t i t l e d  t o  r e l y  upon the au tho r i t y  o f  any 
d i r e c t o r ,  o f f i c e r  or agent o f  the company who i s  act ing i n  a 
manner contrary t o  a p rov is ion o f  e i t h e r  o f  them. For example, a 
person dea l ing w i th  the company cannot r e l y  upon the v a l i d i t y  of 
a  document under the corporate seal a t tes ted by the signature o f  
one o f f i c e r  i f  the a r t i c l e s  c a l l  for  the signatures o f  two 
o f f i c e r s .  On the other hand the person deal ing w i t h  the cmpany 
i s  not obl iged t o  enquire i n t o  the in te rna l  workings o f  the 
company and i s  e n t i t l e d  t o  assume that any necessary procedural 
pre l iminar ies  have been proper ly  performed unless he has, or 
ought t o  have, actual  knowledge t o  the cont rary .  

A special problem arises when there i s  a f o r ~ e r y  by an aqent 
o f  a  c&any who has usual or apparent author i ty . .  I n  R;ben v: 
Great F inoa l l  Consolidated I19061 A . C .  439 ,  the House o f  Lords 
he ld  that share c e r t i f i c a t e s  t o  which the secretarv of the 
company had f raudu lent ly  a f f i x e d  the corporate seai and forged 
the sionature o f  two d i rec to rs  were n u l l i t i e s .  More recent lv 
however the Court o f  Appeal o f  England i n  Panorama Develo mehts 
lGu i ld fo rd l  m. v.  F i d e l i s  furnish in^ Fabrics m . h 1  
E . R .  16 held that  a  company was l i a b l e  for  the fraudulent acts o f  
i t s  secretary i n  h i r i n g  Rolls-Royce and Jaguar cars for weekend 
sprees, on the grounds that he was c lothed w i th  ostensib le and 
usual au tho r i t y  and that the company should bear the loss because 
i t  had put him i n t o  a p o s i t i o n  i n  which he could comnit the 



I b  Proposals for s ta tu to ry  in terna l  mana~ement 

We th ink that the in te rna l  management r u l e  should be 
strengthened, put on a s ta tu to ry  foundation, and made appl icable 
t o  s i tuat ions o f  forgery where the forged document i s  issued by 
someone wi th  actual  or usual au tho r i t y .  We are i n  general 
agreement w i th  the way i n  which the CECA has done so i n  CECA s .  
18 which, i n  so far  as usual and apparent au tho r i t y  are 
concerned, i s  based upon Professor Gower's d r a f t  Ghana code. We 
propose some changes which appear i n  our c m e n t  on s .  18 o f  the 
d r a f t  Act. 

3 .  Pre- incorporat ion Contracts 

l a  Reasons for  reform 

For sme reason--probably for  a  va r ie ty  o f  
reasons--contracts are made i n  the name o f ,  or on behalf o f ,  
companies which have not yet come i n t o  existence. I t  i s  not 
necessary for  a business corporations s ta tu te  to step out i n t o  
the l a w  of contract  t o  deal w i th  such cases, and, i t  may be 
argued that nwdern incorporat ion procedures can be ca r r ied  
through so qu ick l y  that there i s  no need to make a contract 
before incorporat ion.  However, the law reports show that 
pre- incorporat ion contracts present a p rac t i ca l  problem t o  a 
s i g n i f i c a n t  number o f  people, and we therefore th ink  that the 
present s ta te  o f  the law on the subject should be canvassed and 
made nwre sa t i s fac to ry  and m r e  c e r t a i n .  

( b l  Adoption of pre- incoreorat ion contract corDoration 

I f  A, purpor t ing  to act fo r  X .  L t d . ,  a  non-existent company, 
enters i n t o  a  contract  w i th  0 ,  X ,  i t d . ,  upon coming i n t o  
existence, i s  not bound by the contract and cannot adopt i t  or 
r a t i f y  A's ac t ions;  there i s  nothing which can be adopted or 
r a t i f i e d .  The on ly  way for  B and X .  Ltd. t o  come i n t o  a  
contractual re la t i onsh ip  i s  t o  make a new contract  a f te r  X .  Ltd .  
comes i n t o  existence. That r e s u l t  i s  awkward for  a l l  concerned. 
l h e  f i r s t  par t  o f  the remedy adopted by C E C A  s. 1 4 1 2 1  i s  to 
provide that the co rpo ra t~on ,  for a reasonable time a f t e r  coming 
i n t o  existence, may adopt the contract  i f  the contract  i s  i n  
w r i t i n g .  That remedy leaves the other pa r t i es  t o  the contract  i n  
doubt fo r  some time [ indeed, E i s  i n  much the same p o s i t i o n  as i f  
he had made an o f f e r  which can be accepted by the corporat ion 
w i t h i n  a reasonable time a f t e r  incorporat ion l ,  but i t  does give 
some p rac t i ca l  r e l i e f ,  and we th ink that i t  should be adopted. 
5 .  14!3! o f  the d r a f t  Act would adopt i t .  

There may be a  question whether a  conpany should be held to 
have adopted the contract  ''by any act ion or conduct s i g n i f y i n g  
i t s  i n ten t ion  t o  be bound thereby". as C E C A  s .  14121 provides.  or 
whether i t  should be held t o  have adopted i t  on ly  i f  i t  followed 
a formal procedure. We pre fer  the CECA prov is ion,  i t  w i l l  be 
necessary t o  show that " the  corporat ion" i n  some way has formed 
the in ten t ion  t o  adopt and has acted upon that i n t e n t i o n ,  and we 
th ink  that that i s  s u f f i c i e n t  pro tec t ion against the corporation 
f i nd ing  that i t  has incurred an ob l i ga t ion  without having had a  
chance t o  consider i t .  



I c l  Relat ionship between sqent and other p a r t i e s  

( i !  - Statutory contract or warranty 

The next question i s :  what legal re la t i onsh ip ,  i f  any, 
should ex i s t  between A .  who purports t o  contract  for  the 
non-existent x ,  L t d . ,  and 6 ,  the other p a r t y  to the purported 
cont rac t?  That i s  a vexed question which has received d i f f e r e n t  
answers 

I n  the leading case of Kelner v .  Baxter : I R E 6 1  2 L F C i .  
1 7 4 .  P contracted o n  behalf o f  the proposed" X .  . t d . .  and was 
held bound by the con t rac t .  The case has been sa id  t o  lay down a 
general propos i t ion  imposing l i a b i l i t y  on every person who 
contracts as agent on behalf of a non-existent p r i n c i p a l  see. 
e g . .  Srennan v .  Eerwick F r u i t  Ltd.  1192El 1 O i R  548 I 4 . 5 . S . C . ~  
but i t  has a lso  been sa id  t o  be founded on C and 6 ' s  i n ten t ion  i n  
the p a r t i c u l a r  case and to be appl icable where P and B mistakenly 
thought that  the cowany was i n  existence (see,  e . g  Newborne v .  
Sensolid lGreat B r i t a i n 1  m. 119531 1 A 1 1  E R  708 !CLI: ,i. 

Smallwood 11966) 117 C L R  52 1 H . C . ' :  GM4C v.  Weisman 11079 96 D L R  
13di 159 i 0 n t .  Co. C t . 1  though c f .  Hotel S t  John's L imi ted v .  
Parsons 119781 19 N f l d  & P E i R  386 IN f Id .  D . C . 1 1 .  The Newborne 
case was the obverse case t o  that i n  which B wishes t o  f i x  
l i a b i l i t y  upon A :  i n  i t ,  A wanted t o  enforce the contract  
personal ly ,  but i t  was he ld  that he could not come forward and 
take the bene f i t  of a  purported contract  which was not made w i th  
him. v .  Smallwood has been c i t e d  w i t h  approval i n  Canada: 
Wickber v .  Shatsk 119691 4 DLR (3d !  5 4 0  IBCSCI: v .  Weisman 
(19791 26 D ~ d 1 5 9  !Ont. Co. Ct .  I :  and Delta Construction 
i t d .  v .  Lidstone 119791 96 C L R  !3di  457 i N f l d .  S . C . ! .  i t  appears - 
that the nwre recent trend i s  to l i m i t  Kelner v .  Baxter t o  cases 
i n  which A cont rac ts  on behalf o f  a company which both L and 6 
know does not e x i s t :  i n  such cases, the view o f  the courts 
appears t o  be (though we can see a contrary argument) that i t  w a s  
the in ten t ion  o f  the p a r t i e s  that there be a contract  and that 
the intended contract  must be between A and B .  I n  cases i n  which 
8 does not know that  the company does not e x i s t ,  the trend 
appears t o  be towards holding that B intended t o  contract  on ly  
w i th  X .  L td .  and not w i t h  A: i f  the contract  i s  t o  6 ' s  advantage, 
he may therefore be i n  a bet ter  p o s i t i o n  i f  he knows there i s  no 
company than i f  he does n o t .  There does not as yet appear t o  be 
binding Canadian au tho r i t y  on the question. 

I f  C purports t o  contract  for a non-existent X ,  L t d . ,  and i f  
6 contracts w i t h  him i n  the b e l i e f  that X .  ~ t d ,  e x i s t s ,  i t  may be 
possib le t o  ho ld  A l i a b l e  t o  B for  breach of warranty of 
au tho r i t y ,  or s m t h i n g  resembling i t .  I f  B knows that L L td .  
does not e x i s t ,  that  l i a b i l i t y  cannot a r i s e ,  because h i s  
knowledge that the company does not ex i s t  i s  enough t o  t e l l  him 
that i t  d i d  not authorize A t o  act fo r  i t ,  and the warranty o f  
au tho r i t y  w i l l  not be implied where the representat ion i s  one o f  
law: Bowstead on Agency, 14th e d . .  p .  382. ; f  6 does not know 
that X .  L td .  does not e x i s t ,  Bowstead recognizes a cause o f  
ac t ion for  breach o f  warranty o f  au tho r i t y  but th inks that  the 
only damages would be the cost o f  any abort ive proceedings 
brought against the p r i n c i p a l :  i f  the cwnpany does not e x i s t  and 
has no funds there could be no fur ther  loss a r i s i n g  from the lack 
of au tho r i t y ,  and any e f f e c t i v e  l i a b i l i t y  would have t o  be i n  
decei t  or poss ib ly  i n  negligence. I t  should be noted that  i n  
GMnC v.  Weisman (19791 96 DLR !3d! 159, iOnt. Co. C t . 1  Macnab 
Co. Ct.  d .  thought that  i t  might we l l  be argued that A warranted 



t h a t  t he  company he purpor ted  t o  s i g n  f o r  was i n  ex i s t ence :  and 
t ha t  i n  De l t a  Cons t ruc t ion  Co. L t d . .  v .  L ids tone  119791  96 D L R  
13dl 4 5 7 I N f d .  S . C .  Noel J .  h e l d  t ha t  A d i d  warrant h i s  
a u t h o r i t y  bu t  t ha t  i t  had no t  been shown t ha t  any s u b s t a n t i a l  
damage f lowed from the breach: the war ran ty  was o n l y  t ha t  7 , .  
i t d .  e x i s t e d ,  no t  tha t  i t  was so l ven t  o r  would pay 6 ' s  account 
f o r  work done under the pu rpo r t ed  c o n t r a c t .  

The second p a r t  o f  C B C A  remedy i s ,  i n  e f f e c t ,  t o  say tha t  
t he re  i s  a  c o n t r a c t  between A and 8, bu t  t ha t  X .  L t d .  upon 
adop t ing  the con t r ac t  i s  s u b s t i t u t e d  f o r  A .  That remedy seems t o  
us t o  be b e t t e r  than tha t  enacted by  s .  9121 o f  the European 
Comnunities Ac t .  1972 1 U . K  which mere ly  p rov ides  tha t  the re  i s  
a  c o n t r a c t  between A and 6 .  and i t  i s  s i m i l a r  t o  the remedy 
proposed by Professor  i . C . 6 .  Gower i n  h i s  d r a f t  Ghana Code: we 
t he re fo re  i n i t i a l l y  thought tha t  t he  d r a f t  Act should f o l l o w  CBCL 
s .  14. However, f o l l o w i n g  c o n s i d e r a t i o n  o f  Report No. 8 ,  
P re - I nco rpo ra t i on  Cont rac ts ,  o f  t he  Law Reform Commissioner f o r  
t he  S ta te  o f  ' V i c t o r i a ,  we have by a m a j o r i t y  dec ided t o  propose a 
d i f f e r e n t  remedy. namely, t ha t  A should be deemed t o  warrant t o  a 
tha t  X .  L t d ,  w i l l  w i t h i n  a  reasonable t ime come i n t o  ex i s t ence  
and adopt t he  c o n t r a c t .  To e x p l a i n  our  p re fe rence  we w i l l  
b r i e f l y  se t  ou t  the r e l evan t  c o n s i d e r a t i o n s .  

I n  the absence o f  a  s t r ong  c o u n t e r v a i l i n g  va lue ,  the law 
en fo rces  ba rga ins :  t ha t  c o n s i d e r a t i o n  suggests t ha t  6,  who 
t h i n k s  he has a ba rga in ,  should be a b l e  t o  en fo rce  i t  i n  some 
cases o f  p r e - i n c o r p o r a t i o n  c o n t r a c t s  because he has supp l ied  
goods o r  se r v i ces  o r  o therw ise  changed h i s  p o s i t i o n  on the 
s t r e n g t h  o f  i t ,  and i n  o t he r s  because h i s  reasonable expec ta t i on  
o f  p r o f i t  would o therw ise  be d i sappo in ted .  I f  the c o r p o r a t i o n  
does no t  come i n t o  ex is tence  t he  law cannot en fo rce  the ba rga in  
aga ins t  i t ;  and i f  i t  comes i n t o  ex i s t ence  bu t  does no t  adopt the 
c o n t r a c t ,  the law should no t  impose upon i t  a  barga in  which i t  
d i d  no t  make. On the o the r  hand, t he  law can impose some 
l i a b i l i t y  upon A ,  I f  L leads 8 t o  b e l i e v e  t ha t  X .  L t d ,  e x i s t s .  
i t  i s  o n l y  f a i r  tha t  Li snould make good any loss  s u f f e r e d  by B 
because i t  does n o t .  Even i f  A says t ha t  he i s  c o n t r a c t i n g  on 
b e h a l f  o f  a  co rpo ra t i on  which i s  no t  ye t  i n  ex i s t ence ,  i t  i s  
l i k e l y  tha t  he w i l l  lead 6 t o  b e l i e v e  t h a t  i t  w i l l  be 
incorpora ted  and w i l l  adopt the c o n t r a c t ,  so t ha t  i t  i s  again 
f a i r  t ha t  he should maKe good 6 ' s  l o ss  ( though  i n  the l a t t e r  case 
i t  should be noted tha t  the re  i s  o p i n i o n  on our Board tha t  E's 
eyes a re  o r  should be open and t h a t  he should no t  rece ive  any 
spec i a l  p r o t e c t i o n i .  

I f  i t  i s  accepted tha t  L should be l i a b l e  t o  6 ,  the law can 
achieve tha t  r e s u l t  by  d e c l a r i n g ,  as does C E C A  s .  1 4 ,  t ha t  L i s  
bound by  and e n t i t l e d  t o  the b e n e f i t s  o f  t he  c o n t r a c t ,  which i s  
t a n t a m u n t  t o  say ing  tha t  t he re  i s  a  c o n t r a c t  between A and 6. 
Our p r i n c i p a l  d i f f i c u l t y  w i t n  t ha t  p r o v i s i o n  i s  tha t  i n  the usual 
case t he  i m p o s i t i o n  o f  a  c o n t r a c t  w i l l  be c o n t r a r y  t o  the 
i n t e n t i o n  o f  bo th  p a r t i e s :  6 ,  who in tended  t o  con t r ac t  w i t h  7,.  
L t d . .  w i l l  f i n d  h imse l f  bound by a c o n t r a c t  w i t h  A ,  and A ,  who 
d i d  no t  i n t end  t o  en te r  i n t o  a  c o n t r a c t  a t  a l l ,  w i l l  f i n d  h imse l f  
bound by a c o n t r a c t  w i t h  a .  We view w i t h  reserve  the impos i t i on  
upon A and B o f  a con t r ac t  which n e i t h e r  in tended ,  and we would 
no t  recornnend tha t  the law impose i t  un less  t he re  were no o ther  
way o f  imposing l i a b i l i t y  upon A l and ,  p o s s i b l y  no t  then1 
Fu r t he r ,  t he re  i s  the p o s s i b i l i t y  and, indeed,  l i k e l i h o o d ,  o f  
p r a c t i c a l  d i f f i c u l t i e s  f l ow ing  from examples posed by the 
V i c t o r i a n  Law Commissioner. i f  t he  c o n t r a c t  i s  one o f  
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employment, i s  E t o  be saddled w i t h  A as h i s  employer? I f  the 
con t rac t  i s  t ha t  E i s  t o  t u r n  p r o p e r t i e s  over t o  X .  L t d ,  i n  
r e t u r n  f o r  shares and debentures o f  X .  L t d . .  i s  A t o  acqu i re  the 
p r o p e r t i e s  and i ssue  something l i k e  shares and debentures? I f  
the con t rac t  i s  t ha t  B i s  t o  cons t ruc t  a  c o s t l y  machine f o r  X .  
L t d ,  f o r  use a t  a  p a r t i c u l a r  mine and i n  r e t u r n  i s  t o  r ece i ve  
r o y a l t i e s  on p roduc t i on ,  o r  i f  E con t rac t s  because o f  the  
proposed p r i n c i p a l s  i n  X .  L t d . .  must he per fo rm h i s  s i de  o f  the 
con t rac t  f o r  A ,  whom he never con te rp l a ted  as a p r i n c i p a l ?  I t  
might be tha t  i n  a l l  these cases a cou r t  would h o l d  t ha t  d cannot 
per fo rm and t ha t  E t he re fo re  need n o t ,  but  i t  does seem t o  us 
t ha t  the d i f f i c u l t i e s  a re  r e a l .  

We t h i n k  t ha t  the law w i l l  f i t  the r e a l i t i e s  o f  the  
s i t u a t i o n  b e t t e r  i f  i t  t r e a t s  A as war ran t ing  t ha t  the 
co rpo ra t i on  w i l l  w i t h i n  a reasonable t ime c m  i n t o  ex i s t ence  and 
adopt the c o n t r a c t .  :hat E be l i eves  e i t h e r  tha t  X .  L t d .  i s  
a l ready i n  ex is tence  and w i l l  be bound by A ' s  a c t s ,  or  t h a t  he 
be l i eves  tha t  i t  w i l l  be incorpora ted  and adopt the c o n t r a c t ,  are 
the o n l y  l i k e l y  exp lana t ions  o f  what B does: and A, whose ac t ions  
have induced t ha t  b e l i e f ,  may be expected t o  understand t ha t  B i s  
a c t i n g  upon i t .  By imposing such a war ran ty ,  m r e o v e r ,  the  law 
w i l l  be ab le  t o  impose upon A l i a b i l i t y  f o r  8 ' s  loss  accord ing t o  
whatever measure o f  damages i s  deemed appropr ia te .  We 
accord ing ly  t h i n k  t ha t  the impos i t i on  o f  such a war ran ty  would 
avo id  the adverse consequences o f  the impos i t i on  o f  the c o n t r a c t .  
t ha t  i t  would be i n  accordance w i t h  the i n t e n t i o n s  o f  the  
p a r t i e s ,  and t ha t  i t  would achieve the des i r ed  o b j e c t i v e s .  For 
these reasons. s .  14121  o f  the  d r a f t  Act would impose the  
war ran ty .  

l i i l  Measure of damages 

! f  the proposed Act were t o  impose a con t rac t  upon A and E 
and A d i d  not per form i t ,  the usual measure o f  damages f o r  breach 
o f  con t rac t  would app l y .  I f ,  however, t i  i s  t o  be l i a b l e  f o r  
breach o f  war ran ty ,  i t  i s  necessary t o  determine what the  measure 
o f  damages should b e .  

The warranty  imposed by  s .  14121 o f  the d r a f t  Act cou ld  be 
sued on o n l y  i f  the  co rpo ra t i on  does not  adopt the c o n t r a c t .  
i . e . .  i n  circumstances i n  which E cannot o b t a i n  the b e n e f i t  o f  
performance o f  the con t rac t  and i n  which h i s  o n l y  remedy i s  
damages against  A ,  The law might then say tha t  B should recover 
from A the damages which he cou ld  have recovered from the 
co rpo ra t i on  i f  i t  had adopted the con t rac t  and f a i l e d  t o  per form 
i t  [which i s  the  V i c t o r i a n  Law Comnissioner 's r e c m n d a t i o n i  or 
i t  cou ld  say tha t  he cou ld  recover o n l y  h i s  ac tua l  damage f low ing  
from the f a i l u r e  t o  i nco rpo ra te  o r  from the f a i l u r e  o f  h ,  L t d . .  
once incorpora ted ,  t o  adopt the c o n t r a c t .  Damage from f a i l u r e  t o  
incorpora te  would u s u a l l y  be nominal i f  B d i d  not  s t i p u l a t e  tha t  
the co rpo ra t i on  was t o  be incorpora ted  w i t h  assets which would 
enable i t  t o  per form i t s  o b l i g a t i o n s  or  t o  pay damages f o r  
f a i l u r e  t o  do so :  and the damaoe f l ow ino  from X ,  L t d . ' s  f a i l u r e  
t i  adopt the con t rac t  would us;ally be nominal i f  X :  ~ t d ,  d i d  not 
i n  f a c t  have such assets .  

5 .  1412 i i c i  o f  the d r a f t  Act i s  based on the premise tha t  
breach o f  the proposed s t a t u t o r y  warranty  wodld be c l o s e l y  
analogous to  breach o f  warranty  o f  a u t h o r i t y :  the subsect ion 
would p rov ide  t h a t  the same measure o f  damages would app l y .  
whatever t ha t  measure o f  damages may be .  The f i r s t  argument i n  



support  o f  t ha t  p r o v i s i o n  i s  tha t  the analogy does e x i s t  and that 
the c o u r t s  and no t  the L e g i s l a t u r e  are the app rop r i a t e  
i n s t i t u t i o n  t o  s e t t l e  the measure o f  damages and should be l e f t  
t o  do so .  The second i s  t ha t  the measure o f  damages so f a r  
adopted by  the c o u r t s  i s  app rop r i a t e :  i f  E s t i p u l a t e s  f o r  a  
c o r p o r a t i o n  o f  substance o r  i f  a  c o r p o r a t i o n  o f  substance i s  
i n co rpo ra ted  B w i l l  recover  s u b s t a n t i a l  damages; bu t  i f  ( as  i n  
the usual  case he w i l l :  he takes h i s  chances upon X ,  L t d . ' s  
so lvency ,  t he re  i s  no reason t o  g i v e  him m r e  than he bargainea 
f o r  and w r e  than he would have go t  i f  X .  ; t d ,  had a c t u a l l y  come 
i n t o  e r ~ s t e n c e  and adopted the c o n t r a c t .  The argument agalnst  s  
1 4 1 2 i c i  i s  t ha t  the whole purpose o f  t he  p r o v i s i o n  i s  t o  p ro tec t  
6 ,  and tha t  a  form o f  p r o t e c t i o n  which w i l l  u s u a l l y  g i v e  h im on l y  
nominal damages i s  no t  s u f f i c i e n t .  

i i i l  Exonera t ion  p r o v i s i o n  

S .  1 4 6  o f  the d r a f t  Act would a l l o w  i t o  p r o v l d e  i n  the 
c o n t r a c t  t ha t  he i s  no t  l i a b l e  f o r  damages f o r  breach o f  the 
war ran ty  lmposed by s .  ! 4 2 1 .  We do not t h i n k  t ha t  f a i r n e s s  or 
p u b l i c  p o i i c y  p rec ludes  exonera t ion ,  the l i a b i l i t y  i s  imposed 
o n l y  because o f  the l i k e l i h o o d  tha t  6  w i l l  r e l y  on A ' s  
r e p r e s e n t a t i o n ,  and an express exonera t ion  w i l l  mean tha t  E 
cannot reasonably  r e l y  upon i t .  C E C A  s .  14141 proceeds upon a  
s i m i l a r  p r i n c i p l e ,  and the V i c t o r i a n  Law C m i s s i o n e r  recommends 
i t  a l s o  ( t hough  he would go on t o  r e q u i r e  a  s p e c i f i c  
acknowledgment o f  the exonera t ion  by  B I .  

l i v l '  D i s c r e t i o n a r y  apport ionment of l i a b i l i t y  

C G C A  s .  1413i goes on t o  p rov i de  t h a t ,  whether o r  no t  X .  
L t d .  has adopted t he  c o n t r a c t .  a  p a r t y  t o  the c o n t r a c t  may apply 
t o  the c o u r t  f o r  an o rder  " f i x i n g  o b l i g a t i o n s  under t he  con t r ac t  
as j o i n t  o r  j o i n t  and severa l  o r  appo r t i on i ng  l i a b i l i t y  between 
i .  L t d .  and h .  The o p i n i o n  o f  the d r a f t e r s  o f  t he  C e C A  was that 
where the c o n t r a c t  i s  no t  adopted the cou r t  w i l l  no t  impose 
l i a b i l i t y  upon the c o r p o r a t ~ o n  "where the p r o w t e r  has no 
e f f e c t i v e  c o n t r o l  over i t  and the o ther  p a r t y ' s  s o l e  bas i s  f o r  
seeking an o rder  i s  tha t  he i s  s tuck  w i t h  an unsubs tan t i a l  
p r o m t e r '  P ropcsa ls .  p 2 3 ) .  

There i s  a  v iew on our 6oard tha t  i f  the c o r p o r a t i o n  has not 
adopted the c o n t r a c t  ' b e a r i n g  i n  mind tha t  i t  can be h e l d  t o  have 
done so by any ac t  o r  conduct s i g n i f y i n g  i t s  i n t e n t i o n  t o  do s o ; ,  
the re  i s  no reason t o  impose any l i a b i l i t y  upon i t :  t ha t  the 
adopt ion o f  the c o n t r a c t  by the c o r p o r a t i o n  g i v e s  6  a l l  tha t  he 
bargained f o r  so tha t  t he re  i s  no reason t o  g i v e  @ any th ing  m r e  
by  i r p o s i n g  j o i n t  l i a b i l i t y  upon A and X .  i t d . ;  and tha t  i t  i s  
no t  i n  anyone's i n t e r e s t  t o  appo r t i on  a  l i a b i l i t y  which was 
in tended t o  be t ha t  o f  the c o r p o r a t i o n  and should be s h i f t e d  on l y  
when the c o r p o r a t i o n  does no t  bear i t  a t  a l l .  and then o n l y  i n  
i t s  entirety. The m a j o r i t y  o f  our  Eoard have,  however. accepted 
the views o f  the d r a f t e r s  o f  the CECi, and s .  14151 o f  the d r a f t  
Act f o l l o w s  C B C C  s .  141?!  

v '  Res to ra t i on  of b e n e f i t  

The i i c t o r i a n  Law Comnissioner proposed tha t  when a  company 
which does no t  r a t i f y  a  p r e - i n c o r p o r a t i o n  con t r ac t  rece ives  a 
b e n e f i t  under i t ,  the cou r t  should be ab l e  t o  o rder  the 
c o r p o r a t i o n  t o  r e s t o r e  the b e n e f i t  o r  i t s  va lue  t o  t he  p r a t e r  
o r  t o  the o the r  p a r t y  t o  the c o n t r a c t .  While the knowing 



acceptance o f  the benef i t  by the corporat ion i s  l i k e l y  t o  be an 
act or conduct s i g n i f y i n g  i t s  i n t e n t i o n  t o  be bound by the 
con t rac t ,  s .  14141 o f  the d r a f t  Act would g ive  e f f e c t  t o  the 
proposal so that t h i s  addi t ional  r e l i e f  would be ava i lab le  i f  the 
corporat ion i s  not bound 

l v i l  Relat ionship between C E C A  and A B C A  provis ions 

The r e l a t i v e  r i g h t s  o f  C and B under s. 14  o f  the d r a f t  Lct 
would be d i f f e r e n t  from the r e l a t i v e  r i g h t s  o f  i and B unders. 1 4  
o f  the C B C A .  I t  i s  unfortunate that  the counterva i l ing  
considerations which we have discussed overr ide the d e s i r a b i l i t y  
of un i fo rm i t y  on t h i s  subject between the CECA and the proposed 
A B C A .  I t  would be even rrore unfor tunate t o  have the c o n f l i c t i n g  
provis ions of both the C 6 C A  and the proposed A B C C  apply t o  a 
p a r t i c u l a r  case, and we now turn  t o  a discussion o f  the 
re la t i onsh ip  between the two provisons. 

C major question i s  whether Parliament has the power to 
l e g i s l a t e  about the r e l a t i v e  r i g h t s  o f  P and 6 :  i t  does have the 
power t o  l e g i s l a t e  about the incorporat ion of companies (because 
the provinces have power only to incorporate companies w i th  
p rov inc ia l  o b j e c t s ] ,  but i t  appears t o  us doubtfu l  that the power 
t o  incorporate conpanies ca r r i es  w i t h  i t  the power t o  l e g i s l a t e  
about the r e l a t i v e  r i g h t s  o f  ind iv idua ls  i n  the absence o f  
incorporat ion,  The r e l a t i v e  r i g h t s  o f  A and 8 ,  whether under 
contract  or warranty, appear t o  us much more l i k e l y  t o  f a l l  i n t o  
the category o f  property and c i v i l  r i g h t s  w i t h i n  the province.  
under which the provinces l e g i s l a t e  about contracts and other 
c i v i l  r i g h t s  genera l ly .  Even the contractual  e f f e c t  o f  the 
adoption o f  pre- incorporat ion acts by a CECA corporat ion appears 
t o  us m r e  l i k e l y  t o  come under p rov inc ia l  j u r i s d i c t i o n ,  
p a r t i c u l a r l y  when i t  forms pa r t  o f  a pa t te rn  i n  which the 
r e l a t i v e  r i g h t s  o f  k and B are i nex t r i cab ly  involved. 

We do not however wish to create a cons t i t u t i ona l  question 
and we w i l l  therefore proceed on the assumption that Parliament 
does have the power t o  enact C e C A  s .  1 4 .  The next question 
i s :  t o  what cases does C B C A  s .  14 apply? 

C E C A  s .  14 appl ies " i f  a person enters i n t o  a w r i t t e n  
contract  i n  the name of or on behalf o f  a corporat ion before i t  
comes i n t o  ex is tence" ,  A "corpora t ion '  i s  def ined by the C E C A  as 
"a body corporate incorporated . . . .  under" the CBCA, and C B C C  s 1 4  
therefore appl ies " i f  a person enters i n t o  a w r i t t e n  contract  i n  
the name o f  or on behalf of a corporat ion t o  be 
incorporated . . . .  under" the C E C A  "before i t  comes i n t o  existence" 
Even i f  a CECA corporation i s  afterwards incorporated a court 
might have doubts whether that was the corporat ion which was 
intended, and i t  might a lso have doubts whether i t  i s  A ' s  
i n t e n t i o n  or B ' s  i n ten t ion  which i s  ma te r ia l ,  I f  no C E C A  
corpora t ion i s  incorporated and the r e l a t i v e  r i g h t s  o f  A and B 
are i n  quest ion,  i t  i s  d i f f i c u l t  t o  frame the question t o  which 
the court  would have t o  address i t s e l f  i n  order t o  decide whether 
or not the C E C A  app l ies ,  The question can hard ly  be: under 
which s ta tu te  i s  i t  that t h i s  imaginary corporate body was not 
incorporated? The question would probably come down i n  some way 
t o  the in ten t ion  o f  the p a r t i e s .  

i t  seems t o  US that the th ing  t o  do i s  t o  have the proposed 
C E C A  apply unless everyone involved th inks that the corporate 
body has been or w i l l  be incorporated under another s ta tu te .  I f  



the law o f  A lber ta  app l i es  t o  the  dea l ings  between A and B, s .  1 4  
o f  the  d r a f t  Act would apply  un less bo th  A and B in tended t ha t  
the corpora te  body be subject  t o  another bas i c  co rpo ra t i on  law. 
i f  t ha t  o ther  bas i c  co rpo ra t i on  law i s  the CBCA, CBCA s .  14 would 
app l y .  If the o ther  bas i c  co rpo ra t i on  law i s  tha t  o f  another 
j u r i s d i c t i o n ,  then the c m n  law would apply un less the c o u r t s  
chose t o  apply the law o f  t ha t  o ther  j u r i s d i c t i o n ,  I t  may be 
t h a t  the ques t ion  should be thought o f  as one o f  p r i v a t e  r i g h t s  
among the p a r t i e s  r a the r  than as one o f  co rpo ra t i on  law. bu t  we 
t h i n k  t ha t  the s o l u t i o n  t ha t  we have proposed i s  the best  one 
under the c i rcumstances.  S .  14111 o f  the d r a f t  Act would g i v e  
e f f e c t  t o  i t .  

4 .  Corporate 

We do not  t h i n k  the company law should r equ i r e  a c q a n y  t o  
have a sea l .  General l i t e r a c y  has made the seal  as a form o f  
s i gna tu re  unnecessary, A C A  s .  149 has long made i t  c l e a r  t ha t  
the impression o f  a  corpora te  seal  i s  not  an essen t i a l  element o f  
a  corpora te  c o n t r a c t ,  and A C A  s .  63  and 290 p rov ide  f o r  the 
a u t h e n t i c a t i o n  o f  share c e r t i f i c a t e s  and o ther  corpora te  
documents w i thou t  sea l .  We t h i n k  t h a t  the  s t a t e  o f  the law 
brought about o r  conf i rmed by  t hese 'p rov i s i ons  i s  s a t i s f a c t o r y ,  
and we see no reason f o r  a  l e g a l  requirement tha t  a  cwrpany have 
a sea 1 . 

On the o ther  hand, we see no reason why a co rpo ra t i on  should 
no t  have a seal i f  i t  wishes, and many corpora t ions  w i l l  come up 
aga ins t  p r a c t i c a l  problems i f  they do n o t ,  i n c l u d i n g  d i f f i c u l t i e s  
a r i s i n g  under s t a t u t e s  such as the Land T i t l e s  Act which p rov i de  
f o r  a u t h e n t i c a t i o n  o f  co rpo ra te  ac t s  by  the  s e a l .  Our views a re  
somewhat s i m i l a r  t o  those o f  the d r a f t e r s  o f  the CECA i though we 
do not  go q u i t e  as f a r  as t o  f o l l o w  them i n  c a l l i n g  the seal  "an 
anachronism c a r r i e d  over f rom a less l i t e r a t e  age" and "redundant 
i r o n w n g e r y " 1  bu t  we t h i n k  t h a t  somewhat w r e  i s  invo lved  than a 
r e c o g n i t i o n  tha t  " t h e  law need not  dep r i ve  people o f  such s i r rp le  
and harmless p l e a s u r e s .  We propose t o  f o l l o w  the CBCL i n  
p r i n c i p l e ,  but  we t h i n k  t h a t  the  A B C A  should deal i n  a  r a the r  
w r e  subs tan t i a l  way w i t h  the s u b j e c t ,  and w i t h  some w r e  mat te rs  
o f  d e t a i l ,  than does the CBCA. We r e f e r  the reader t o  s .  23 o f  
the  d r a f t  Act and the  notes appended t o  i t .  



V I I .  

MANAGEMENT AND CONTROL OF THE CORPORATION 

1 .  - The Oruans o f  the Corpora t ion  

The theory  o f  Eng l i sh  company law i n  the l a t t e r  p a r t  o f  the 
19th cen tu r y  as s t a t e d  by  Professor L .C.B.  Gower IGower, p .  1301 
was tha t  " t h e  genera l  meet ing the company". I n  t he  case o f  
memorandum and a r t i c l e s  companies, an excep t ion  has i n  p r a c t i c e  
usurped the p l a c e  o f  the genera l  p r o p o s i t i o n .  I t  i s  based upon a 
p r o v i s i o n  which appears i n  most a r t i c l e s  o f  a s s o c i a t i o n  t o  the 
e f f e c t  t ha t  the d i r e c t o r s  a re  t o  manage the bus iness o f  the 
company and may exe rc i se  a l l  o f  i t s  powers which a re  no t  r equ l r ed  
t o  be exerc ised  i n  genera l  meet ing.  I n  the face o f  such a 
p r o v i s i o n ,  i t  has been h e l d  tha t  the shareholders  cannot exerc ise  
the de legated powers themselves, and the usual  q u a l i f i c a t i o n  
p u r p o r t i n g  t o  make the de l ega t i on  sub jec t  t o  " r e g u l a t i o n s  . . . 
p r esc r i bed  i n  genera l  meet ing' '  has been i n t e r p r e t e d  as hav ing 
l i t t l e ,  i f  any e f f e c t .  The shareholders o f  A l be r t a  cwnpanies, i f  
they d isapprove o f  the a c t i o n s  o f  the d i r e c t o r s ,  are t he re fo re  
g e n e r a l l y  r e l e g a t e d  t o  t h e i r  r i g h t  t o  d i sm i ss  o r  t o  r e f u s e  t o  
r e - e l e c t  the d i r e c t o r s  and t o  t h e i r  r i g h t  t o  change the company's 
c o n s t i t u t i o n .  That statement must be q u a l i f i e d  t o  some e x t e n t ,  
as the shareholders  do r e t a i n  some r e s i d u a l  powers t o  ac t  i n  
unusual c i rcumstances,  bu t  i t  does. i n  gene ra l ,  s t a t e  the law. 

The CECA i t s e l f  e f f e c t s  the d i v i s i o n  o f  powers between 
shareholders  and d i r e c t o r s .  C E C A  s .  97121 r e q u i r e s  a CECA 
c o r p o r a t i o n  t o  have one o r  m r e  d i r e c t o r s  and s .  9 7 i l )  ves ts  the 
management o f  the bus iness and a f f a i r s  o f  the c o r p o r a t i o n  i n  the 
d i r e c t o r s  sub jec t  o n l y  t o  a  unan imus  shareholder agreement. 

The d i v i s i o n  o f  powers between the d i rec t0 r .s  and 
shareholders  o f  an A lbe r t a  company i s  t he re fo re  ve r y  s i m i l a r  t o  
the d i v i s i o n  o f  powers between the d i r e c t o r s  and shareholders  o f  
a  C E C A  c o r p o r a t i o n ,  though i n  the l a t t e r  case t he  d i v i s i o n  i s  
s t a t u t o r y  w h i l e  i n  the former i t  f l ows  f r m  a genera l  p r a c t i c e  
fo l l owed under a  m r e  permiss ive  s t a t u t e .  We r e c o m n d  tha t  the 
A B C C  f o l l o w  the CBCL i n  t h i s  respec t ,  a  recomnendation which 
would make a g rea t  change i n  form bu t  l i t t l e  change i n  substance 
o r  i n  p r a c t i c e .  I n  some respec ts  the shareholders '  r e s i d u a l  
r i g h t s  would be r e s t r i c t e d ,  bu t  i n  o t he r s  t h e i r  r i g h t s  would be 
en la rged .  p a r t i c u l a r l y  s i nce  s .  104 o f  the d r a f t  Act would ensure 
tha t  the shareholders  can remove the d i r e c t o r s  by  o r d i n a r y  
r e s o l u t i o n  a t  any t ime and would not have t o  w a i t  u n t i l  the 
e x p i r a t i o n  o f  t h e i r  term o f  o f f i c e .  

Professor  Gower p o i n t s  ou t  iGower, p .  19-20)  tha t  i n  l a rge  
co rpo ra t i ons  much power i s  de legated t o  management, some rnemers 
o f  which a re  meirbers o f  the board o f  d i r e c t o r s :  i t  i s  i r r p r a c t i c a l  
f o r  the board i t s e l f  t o  conduct the day- to -day  a d m i n i s t r a t i o n  o f  
a  l a rge  c o r p o r a t i o n ' s  bus iness ,  and the boa rd ' s  f u n c t i o n  i s  
t he re fo re  l i k e l y  t o  be r e s t r i c t e d  t o  dec i d i ng  p o l i c y  and 
supe rv i s i ng  management. We recognize tha t  such de l ega t i on  i s  
necessary, and must be p e r m i t t e d ,  though under s .  11013i o f  the 
d r a f t  L c t ,  a  number o f  impor tant  ac ts  would have t o  be c a r r i e d  
ou t  bv the board i t s e l f .  h'e a l s o  recomnend t ha t  the Drooosed , ~ - - -  
A @ C A  r e c w n i z e  the d i f f e r e n c e  between d i r e c t o r s  who a re  nnri are - - ~ -  - ~ -  ~ ~ ~ 

~ ~~~ - . - - -  
not  members o f  management by  a r e q u i r e k t  i n  i .  9 7 1 2 )  tha t  a  
d i s t r i b u t i n g  c o r p o r a t i o n  must have a t  l eas t  two d i r e c t o r s  who are 
no t  o f f i c e r s  o r  employees o f  the co rpo ra t i on  o r  i t s  a f f i l i a t e s .  



and by  a requirement i n  s .  165121 t h a t  a d i s t r i b u t i n g  co rpo ra t i on  
must have an aud i t  comni t tee the m a j o r i t y  o f  whom are not 
o f f i c e r s  o r  employees. 

I n  sumnary, we recormlend tha t  a co rpo ra t i on  con t inue  t o  have 
two p r i n c i p a l  organs,  the shareholders and the d i r e c t o r s .  The 
shareholders would have the power t o  change the c o r p o r a t i o n ' s  
c o n s t i t u t i o n  and t o  e l e c t  and d ismiss  the d i r e c t o r s ,  wh i l e  the 
d i r e c t o r s  would have the power t o  manage. The d i r e c t o r s  i n  t u rn  
would be ab le  t o  de lega te  most o f  t h e i r  powers t o  managing 
d i r e c t o r s ,  c m i t t e e s  o f  d i r e c t o r s ,  and t o  o f f i c e r s .  who mlght 
bu t  need no t  be d i r e c t o r s .  so t ha t  the  deleoates cou ld  r e a l l v  
becane an addi t i o n a i  o r g a n  o f  the cwnpany.  he d r a f t  Lc t  W O L I ~  
g i v e  e f f e c t  t o  our v iews.  

2 .  Changes a C o n s t i t u t i o n  6usiness of Corporat ion 

l a )  Fundamental chanqe 

i 1 What i s  "fundamental chanqe"? 

Par t  J i V  o f  the C B C A  deals  w i t h  what are r e f e r r e d  t o  as 
"fundamental  changes  , which i nc l ude  

Change o f  name o f  the co rpo ra t i on .  ( d r a f t  Act s .  1671 1 I l a l ,  
sub jec t  t o  s .  1671311. 
Change i n  the r e s t r i c t i o n s ,  i f  any, which the co rpo ra t i on ' s  
a r t i c l e s  o f  i nco rpo ra t i on  inpose on the business which i t  
mav c a r r v  on. l d r a f t  Act s .  1671 1 l l b l !  
1 6 o r t a n i  changes i n  the c a p i t a l  s t r u c t u r e  and r i g h t s  o f  
shareholders.  l d r a f t  Act s .  1 6 7 i l ! i c l  t o  i j l l .  
Any o the r  change i n  the a r t i c l e s  o f  i nco rpo ra t i on  l d r a f t  Act 
s 1671 l i i m l  i .. .. ... . 
Changes i n  r e s t r i c t i o n s  and c o n s t r a i n t s  on t r a n s f e r  o f  
shares.  [Changes i n  r e s t r i c t i o n s  a re  a p a r t i c u l a r  case o f  
# 3 :  c o n s t r a i n t s  a re  d e a l t  w i t h  i n  d r a f t  Act s .  16E! 
Changes i n  number o f  d i r e c t o r s .  l d r a f t  Act s .  1 6 7 '  k l l .  
Lmalgamat ions l d r a f t  Act s .  175 t o  180 and 180.1 1 

Reorganizat ions and arrangements, ( d r a f t  Act s .  ;E5 i 186, 
Transfer o f  r e q i s t r a t i o n  t o  another j u r i s d i c t i o n .  d r a f t  . 
k c t  s .  1821. 
"Cont inuance '  o f  an e x i s t i n g  company under the  AECL. S e e  
d r a f t  Act s .  161. 2611. 
Sale o r  lease o f  s u b s t a n t i a l l y  a l l  the  p rope r t y  o f  a 
company. l d r a f t  Act s .  183' 

We w i l l  now d iscuss  those sub jec t s ,  except f o r  "cont inuance '  o f  
e x i s t i n g  companies under the proposed new Ac t ,  which w i l l  be 
d iscussed l a t e r ,  and changes o f  the co rpo ra te  name and o f  the 
number o f  d i r e c t o r s ,  which do not  r e q u i r e  d i scuss ion  

l i i I  P o l i c v  o f  C B C A .  Par t  X I V  

The f i r s t  important p o l i c y  t ha t  the  CECA has adopted i n  Part 
X ! V  i s  t o  t r e a t  as one sub jec t ,  and i n  one p a r t  o f  the 4 c t .  
p r o v i s i o n s  r e l a t i n g  t o  changes i n  the  ground r u l e s  governing the 
o p e r a t i o n  o f  a company: the p r o v i s i o n s  dea l i ng  w i t h  s i m i l a r  
sub jec t  mat ter  a re  sca t t e red  through the  4CA. We accept the 
CGCA's approach. f o r  the sake o f  u n i f o r m i t y ,  f o r  the sake o f  
convenient re fe rence ,  and because the  r u l e s  r e l a t i n g  t o  change 
a re  m r e  l i k e l y  t o  f o l l o w  a consis!ent and r a t i o n a l  p a t t e r n  i f  



they a re  juxtaposed t o  each other  

The second important p o l i c y  t ha t  the  C E C A  has adopted i n  
Part  X I V  i s  t o  p rov i de  procedures which f a c i l i t a t e  the making o f  
impor tant  changes i n  those ground r u l e s .  Genera l ly  speaking, a 
C B C A  c o r p o r a t i o n  can make the  changes i t s e l f  wi thout  r e s o r t  t o  
the c o u r t s .  I t  can u s u a l l y  do so by  s p e c i a l  r e s o l u t i o n "  which 
i s  a  r e s o l u t i o n  adopted by 2 / 3  o f  the  votes cas t  or  s igned by a l l  
shareholders e n t i t l e d  t o  vo te .  We agree w i t h  t h i s  approach a l s o  
( i n c l u d i n g ,  f o r  the sake o f  u n i f o r m i t y .  the acceptance o f  the  two 
t o  one m a j o r i t y  ins tead  o f  the  ACA's th ree  t o  o n e ! .  5 .  167 o f  
the  d r a f t  Act would g i v e  e f f e c t  t o  our views. 

The t h i r d  important p o l i c y  t ha t  the C B C A  has adopted i n  Par t  
X I Y  i s  t o  a l l ow  a shareho lder ,  i n  c e r t a i n  cases o f  p a r t i c u l a r  
importance, t o  r e q u i r e  the company t o  buy h im out i f  i t  wishes t o  
make a change t o  which he o b j e c t s ,  That i s  the most important 
change t o  the present  law which i s  made by  Part  X i V .  We are a l s o  
i n  genera l  agreement w i t h  i t .  We deal w i t h  i t  i n  t h i s  Report 
under the  heading "Appra isa l  R i g h t  and i n  s .  184 o f  the d r a f t  
Ac t .  

The f o u r t h  impor tant  p o l i c y  tha t  the  C E C A  has adopted i n  
Part  X I V  i s  t o  a l l ow  a v o t i n g  shareholder t o  make a proposal t o  
amend the  a r t i c l e s  o f  i n c o r p o r a t i o n ,  r a t h e r  than t o  r e q u i r e  a 
d i r e c t o r s '  by- law f o r  t ha t  purpose. Although t h i s  i s  a change i n  
t he  federa l  law i t  i s  cons i s t en t  w i t h  the A C A  and does not  
r e q u i r e  c m n t .  I t  i s  embodied i n  s .  169 o f  the  d r a f t  Ac t .  

The f i f t h  impor tant  p o l i c y  i s  tha t  the D i rec to r  lour  
Reg i s t r a r1  i s  not  g i ven  a d i s c r e t i o n  t o  prevent  the making o f  a 
l aw fu l  amendment t o  a c o r p o r a t i o n ' s  c o n s t i t u t i o n .  Again, t h i s  
p o l i c y  i s  cons i s t en t  w i t h  the A C A  and does not  r e q u i r e  c m n t  
he re .  I t  i s  embodied i n  s .  172 o f  the d r a f t  Act.. 

l i i i l  S ~ e c i f i c  fundamental chanqes 

i 4 1  R e s t r i c t i o n s  on business 

I t  w i l l  be remembered t ha t  co rpo ra t i ons  incorpora ted  unaer 
the C B C A  have the capac i t y  and, i n  gene ra l ,  the r i g h t s ,  powers 
and p r i v i l e g e s  o f  a  n a t u r a l  person ( C E C A  s .  151, and we have 
a l ready  recomnended t ha t  co rpo ra t i ons  incorpora ted  under the 
proposed A B C A  should be i n  the  same p o s i t i o n ,  i . e  tha t  i t  
should a b o l i s h  the d o c t r i n e  o f  l i m i t e d  corpora te  powers. 
However, i t  appears app rop r i a te  t o  a l l ow  a co rpo ra t i on  t o  
r e s t r i c t  the businesses which i t  may c a r r y  on,  though the 
r e s t r i c t i o n  should not  a f f e c t  the  v a l i d i t y  o f  i t s  ac t s .  C6CL s .  
16 does t h i s ,  and so would s .  16 o f  the d r a f t  Act .  The rerroval.  
a d d i t i o n ,  o r  v a r i a t i o n  o f  such a r e s t r i c t i o n  i s  obv ious ly  a 
change i n  an impor tant  ground r u l e  and we agree w i t h  the  CBCL 
t h a t .  a l though the co rpo ra t i on  should be ab le  t o  make the change 
by spec ia l  r e s o l u t i o n ,  a  d i s s e n t i n g  shareholder should be ab le  t o  
r e q u i r e  the company t o  buy h im out  i f  i t  does so. S .  1 6 7 . i i b ~  
o f  the d r a f t  Act would permi t  the change, and s .  164 would confer  
the appra isa l  r i g h t .  



( 51  Cap i ta l  s t r u c t u r e  

C E C A  s .  167 a l lows  a co rpo ra t i on  t o  do a l m s t  any th ing  t o  
i t s  share s t r u c t u r e ,  i n c l u d i n g  the c r e a t i o n .  subd i v i s i on .  
c o n s o l i d a t i o n ,  exchange, r e c l a s s i f i c a t i o n  and c a n c e l l a t i o n  o f  
shares and c lasses  o f  shares and changing the r i g h t s  at tached t o  
them, There a re  two safeguards. One i s  t o  r e q u i r e  a separate 
spec ia l  r e s o l u t i o n  o f  each c l ass  imned ia te ly  a f f ec ted  by  the 
change and a separate spec ia l  r e s o l u t i o n  o f  each c l a s s  t o  which 
shares whose r i g h t s  a re  increased a re  or  w i l l  become equal or  
supe r i o r ;  i n  some important cases t he  a r t i c l e s  o f  i nco rpo ra t i on  
can ove r r i de  the safeguard ( C E C A  s .  1701 but  i n  t h i s  ins tance  we 
propose t ha t  the  except ions should not  be c a r r i e d  forward and 
they do not  appear i n  s .  170 o f  the  d r a f t  Ac t .  The second i s  t o  
g i v e  shareholders e n t i t l e d  t o  vo te  under C E C A  s .  170 the r i g h t  t o  
d issen t  and the  r i g h t  t o  be bought out  i f  the co rpo ra t i on  
proceeds ( C E C A  s .  1841,211. Again, we are i n  genera l  agreement, 
and s .  170 and s .  184121 o f  the d r a f t  Act would g i v e  e f f e c t  t o  
tha t  agreement. 

~ C I  R e s t r i c t i o n s  c o n s t r a i n t s  

C E C A  s .  1 6 7 1 1 ! ( l i  and lm! would a l l o w  a co rpo ra t i on  t o  
impose r e s t r i c t i o n s  upon the t r a n s f e r  o f  i t s  shares and t o  a l t e r  
o r  r e m v e  the r e s t r i c t i o n s .  CECA s .  184 a l lows  a shareholder o f  
the a f f ec ted  c l a s s  t o  d i ssen t  and t o  be bought out i f  the  company 
proceeds. The impos i t i on  o r  change o f  a r e s t r i c t i o n  i s  a change 
i n  the ground r u l e s  under which the share i s  h e l d ,  and we agree 
w i t h  the CBCA t reatment ,  which i s  r e f l e c t e d  i n  the coun te rpar t  
p rov i s i ons  o f  the d r a f t  A c t .  

Under CECA s .  168, " c o n s t r a i n t s '  against  a c l ass  such as 
non-Canadians h o l d i n g  or  v o t i n g  m r e  than a s t a t e d  percentage o f  
the shares may be imposed by  a d i s t r i b u t i n g  c o r p o r a t i o n .  The 
purpose o f  the  s e c t i o n  i s  t o  a l l o w  the co rpo ra t i on  t o  q u a l i f y  f o r  
l icences o r  t o  c a r r y  on businesses i n  which the percentage o f  
f o r e i g n  ownership i s  r e s t r i c t e d .  The c o n s t r a i n t  i s  imposed by  
soec ia l  r e s o l u t i o n  amending the  a r t i c l e s  o f  i nco rpo ra t i on .  
E i t he r  the impos i t i on  or  the removal o f  the c o n s t r a i n t  e n t i t l e s  
the shareholder t o  d issen t  and be bought out under CECA s .  164. 
We agree w i t h  these p rov i s i ons  a l s o .  The proposed A E C A  should 
a l l ow  c o n s t r a i n t s  f o r  the purpose o f  complying w i t h  laws o f  the  
p rov ince  as w e l l  as the laws o f  Canada. 5 .  168 o f  the d r a f t  Act 
would g i v e  e f f e c t  t o  our v iews.  

( D i  Amalqamations 

Under CECA s .  175 t o  180. any two o r  more co rpo ra t i ons  
incorpora ted  o r  cont inued under t he  C E C A  may amalgamate. Under 
CECA s .  176, the amalgamating co rpo ra t i ons  must en te r  an 
agreement s e t t i n g  out  the  " terms and means o f  e f f e c t i n g  the 
amalgamation" and i n  p a r t i c u l a r  e s t a b l i s h i n g  the c o n s t i t u t i o n  o f  
the amalgamated co rpo ra t i on ,  s e t t i n g  out  the method o f  conve r t i ng  
shares o f  the amalgamating co rpo ra t i ons  i n t o  shares and secu r i t es  
o f  the amalgamated co rpo ra t i on  and the  method o f  compensating any 
shareholders whose shares a re  no t  conver ted,  and p r o v i d i n g  f o r  
the  c a n c e l l a t i o n  w i thou t  compensation o f  any shares h e l d  by  one 
amalgamating co rpo ra t i on  i n  ano ther .  The agreement must be 
adopted by  each co rpo ra t i on  under C E C A  s .  1 7 7 ,  and a r t i c l e s  o f  
amalgamation a re  then f i l e d  w i t h  the D i rec to r  (our  R e g i s t r a r ]  and 
a re  then deemed t o  be a r t i c l e s  o f  i nco rpo ra t i on .  A c e r t i f i c a t e  
o f  amalgamation i s  then issued.  CBCA s .  178 p rov ides  a 



s i m p l i f i e d  procedure f o r  the amalgamation o f  a  h o l d i n g  
c o r p o r a t i o n  w i t h  whol ly-owned s u b s i d i a r i e s  and f o r  the 
amalgamation o f  whol ly-owned s u b s i d i a r i e s  o f  t he  same h o l d i n g  
c o r p o r a t i o n .  

The p r o t e c t i o n s  g i ven  t o  shareholders  (excep t  under CBCL s .  
1781 a re  as f o l l o w s :  

1 .  Each shareholder  i s  t o  be sent a  copy o r  sumnary o f  the 
amalgamation agreement w i t h  the n o t ~ c e  o f  m e e t ~ n g  [ C E C A  s  
1 7 7 1 9 1 1  , , , , - , . . 

2 .  The agreement must be adopted by spec i a l  r e s o l u t i o n  ! C E C A  s .  
1 7 7 1 C i  I , , ,  , .  

2 .  I f  t he  agreement d i r e c t l y  a f f e c t s  the r i g h t s  o f  a  c l ass  o f  
shareho lders .  o r  i f  the re  i s  an inc rease  i n  the r i g h t s  o f  
another c l a s s  which i s  o r  w i l l  be equal o r  super io r  t o  the 
r i g h t s  o f  the f i r s t  the agreement must be adopted by 
spec i a l  r e s o l u t i o n  o f  the f i r s t  c l a s s ,  whether o r  no t  i t  i s  
o t he rw i se  e n t i t l e d  t o  vo te  ICBCL s .  17714 i i .  

4.  A shareholder i s  e n t i t l e d  t o  d i s sen t  and be bought ou t  ! C S C A  
s .  1 8 4 ! 1 1 ! c I i .  

From the s h a r e h o l d e r s  p o i n t  o f  v iew.  t he  p r i n c i p a l  
d i f f e r e n c e s  f r m  t he  amalgamation procedure under A C A  s .  156 are 
as f o l l w s :  

i l l  The A C A  does no t  p rov i de  f o r  a  c l a s s  vo te .  
121 A spec i a l  r e s o l u t i o n  under the A C A  c a l l s  f o r  a  t h ree  t o  one 

m a j o r i t y .  
131 The A C A  r e q u i r e s  a  cou r t  o r d e r .  ! I t  a l s o  r e q u i r e s  the 

R e g i s t r a r ' s  approva l ,  bu t  tha t  i s  r e a l l y  m i n i s t e r i a l i .  
( 4 1  The A C C  does no t  p rov i de  f o r  a  d i s s e n t i n g  shareholder t o  be 

bought o u t .  

The main p o i n t  here i s  tha t  i f  the proposed CECA f o l l o w s  the 
CSCL. the shareholder w i l l  lose whatever p r o t e c t i o n  he rece ives  
from the AiL requirement o f  a  cou r t  a p p l i c a t i o n  a t  which he can 
ask the c o u r t  t o  r e f use  t o  a l l o w  the amalgamation. On the o ther  
hand, he w i l l  g a i n  the r i g h t  t o  d i s sen t  and be bought o u t ;  and 
the oppress ion  remedy under s .  234 o f  t he  d r a f t  Act i s  l i k e l y  t o  
prove a  po ten t  weapon f o r  him (see  the d i s cuss i on  a t  p .  138- '50 
o f  t h i s  R e p o r t i .  

The C E C A  a l s o  depr i ves  c r e d i t o r s  o f  t h e i r  r i g h t  t o  c o r p l a i n  
t o  the c o u r t  t h a t  the proposed amalgamation w i l l  p r e j u d i c e  them. 
C E C A  s .  17312!,  however, g i ves  them some p r o t e c t i o n ,  A d i r e c t o r  
o r  o f f i c e r  o f  each amalgamating c o r p o r a t i o n  must f i l e  a  s t a t u t o r y  
d e c l a r a t i o n  t ha t  t he re  are reasonable grounds f o r  b e l i e v i n g  tha t  
each amalgamating c o r p o r a t i o n  i s .  and t he  amalgamated co rpo ra t i on  
w i l l  be. ab l e  t o  pay i t s  l i a b i l i t i e s  as they become due,  and tha t  
the assets  o f  t he  amalgamated c o r p o r a t i o n  w i l l  cover i t s  
l i a b i l i t i e s  and s t a t e d  c a p i t a l .  The d e c l a r a t i o n  must a l so  say 
t ha t  t he re  a re  reasonable grounds f o r  b e l i e v i n g  e i t h e r  that  no 
c r e d i t o r  w i l l  be p r e j u d i c e d  o r  tha t  n o t i c e  t o  c r e d i t o r s  has been 
g i ven  as p rov i ded  i n  the s e c t i o n  and no o b j e c t i o n  has been 
rece i ved .  ( C E C A  s .  179121. by i n d i r e c t l y  imposing the l i q u i d i t y  
and so lvency t e s t s ,  a l s o  g i ves  some p r o t e c t i o n  t o  sha reho lde r s l .  

We a g r e e . w i t h  the C E C A  approach. We t h i n k  tha t  the 
app ra i sa l  r i g h t  and the oppress ion remedy together  p rov i de  
reasonable p r o t e c t i o n  t o  the m i n o r i t y  shareholder ( though  we must 



admit t o  some concern over the use o f  the amalgamation procedure 
to force out the m i n o r i t y l .  We th ink  that c red i to rs  are 
s u f f i c i e n t l y  protected against an amalgamation designed t o  resu l t  
i n  an insolvent corporat ion.  5 .  1 7 5  t o  180 o f  the d r a f t  Act 
accordingly fo l low the sections of the C E C C  bearing the same 
numbers. 

C E C A  s .  1 7 5  t o  180 deal on lv  w i t h  amalaamations between ~ ~ ~~ ~~ 

"corpora t ions" .  that i s .  'o rpora i ions incorporated or continued 
under the C E C A .  I n  add i t i on ,  CECA s. 185.1 gives the court power 
t o  approve an amalgamation o f  CECA corporations and an 
amalgamation o f  a C E C A  corporat ion and a body corporate. 5 .  186 
o f  the d r a f t  Act gives the court  a s im i la r  power. The d r a f t  r c t  
c a r r i e s  forward both provis ions for  amalgamation !and a further 
one which we discuss at pp. 5 4  and 55 of t h i s  Reporti 

E l  Reorqanizations arranqements 

C C A  s  154 allows the court  t o  sanction a "compromise or 
arrangement" between a company and i t s  c red i to rs  or between the 
company and i t s  shareholders i f  the cotrpromise or arrangement i s  
approved by a 3 t o  1 ma jo r i t y  o f  the a f fec ted c lass ,  The words 
"compromise' and 'arrangement" are not def ined,  except that 
''arrangement" s p e c i f i c a l l y  extends t o  a reorganizat ion o f  share 
c a p i t a l  by consol idat ion or subd iv is ion,  and the courts have 
construed them broadly so as t o  cover a wide v a r i e t y  o f  changes 
i n  the r i g h t s  o f  shareholders and c r e d i t o r s .  

The C E C A  as o r i g i n a l l y  enacted d i d  not include any rea l  
counterpart t o  A C A  s. 1 5 4 .  CECA s .  185 appl ied only t o  a 
" reorgan izat ion" ,  which was def ined t o  include a court order i n  
favour o f  a m ino r i t y  shareholder a l l eg ing  oppression and an order 
approving a proposal under The Bankruptcy Act or any other Act o f  
Parliament which a f fec ts  r i g h t s  amng the corporat ion,  i t s  
shareholders and c red i to rs .  However. CECA s .  185.1 was la te r  
added by 1978-79 S . C .  c .  9 s .  61. The court may now, upon the 
app l i ca t ion  of the corporat ion,  "make any in te r im  or f i n a l  order 
i t  th inks f i t " ,  w i th  some s p e c i f i c  examples, e . g . .  when a solvent 
corporat ion wants t o  make a "fundamental change i n  the nature o f  
an arrangement" and i t  i s  not p rac t i cab le  f o r i t  t o  do so under 
any other prov is ion of the Act. "Arrangement i s  def ined t o  
inc lude:  

" a !  an amendment t o  the a r t i c l e s  o f  a corporat ion;  
l b l  an amalgamation o f  two or more corporat ions:  
! c l  an amalgamation of a body corporate w i th  a 
corporat ion that resu l t s  i n  an amalgamated corporat ion 
subject t o  t h i s  Act l a  p rov i s ion  that  appears t o  
pro;ide for an amalgamation between a corporat ion or 
company incorporated elsewhere w i t h  a corporat ion under 
the C E C A ) :  
! d l  a d i v i s i o n  of the business ca r r i ed  on by a 
corpora t ion:  
l e l  a t ransfer  o f  a l l  or subs tan t ia l l y  a l l  the 
property o f  a corporat ion t o  another body corporate i n  
exchange for  property,  mney or secur i t i es  o f  the body 
corporate: 
I f )  an exchange o f  secur i t i es  o f  a corporat ion held by 
secur i t y  holders for property,  mney or other 
secur i t i es  o f  the corporat ion or proper ty ,  money or 
secur i t i es  o f  another body corporate that i s  not a 
take-over b i d  as defined i n  sect ion 187." 



The p o l i c y  o f  the  CECA, w i t h  which we agree, i s  g e n e r a l l y  t o  
leave a co rpo ra t i on  t o  manage i t s  own a f f a i r s ,  sub jec t  t o  some 
p r o t e c t i o n s  f o r  m i n o r i t i e s  which we d iscuss elsewhere i n  t h i s  
Repor t .  We t h i n k .  however, tha t  i t  i s  necessary t o  make some 
p r o v i s i o n  f o r  unusual bu t  l e g i t i m a t e  adjustments o f  co rpora te  
s t r uc tu res  and r e l a t i o n s h i p s  which cannot e f f e c t i v e l y  be foreseen 
and p rov ided  f o r  i n  d e t a i l  by  the most me t i cu l ous l y  d r a f t e d  
s t a t u t e .  We t h i n k ,  however, t ha t  the d r a f t  Act should i n  
a d d i t i o n  c a r r y  forward A C A  s .  156.1. which was enacted by  S . A .  
1978, c .  48. s .  2 .  That sec t i on  i s  designed t o  enable an 
e x t r a - p r o v i n c i a l  cwnpany, i f  i t s  co rpo ra t i on  law p e r m i t s .  t o  
b r i n g  i t s e l f  under the  A C A  by  amalgamating w t h  an A C A  company 
which i s  i t s  wholly-owned subs id i a r y :  s ,  180 1 o f  the  d r a f t  Ac t ,  
which gene ra l l y  f o l l o w s  A C A  s .  i 5 6 . 1 ,  would r o v i d e  a procedure 

186. 

I 
which cou ld  be fo l lowed w i t hou t  r e s o r t i n g  to  the c o u r t  under s .  

The f i r s t  major issue i s  the  scope o f  the a v a i l a b i l i t y  o f  
the procedure. C a C A  s .  185 i s ,  i n  our op in i on ,  c l e a r l y  too 
narrow, and, indeed we t h i n k  t h a t  i n  the con 
l e g i s l a t i o n  i t  i s  l a r g e l y  a d u p l i c a t i o n  o f  o 
a re  i n c l i n e d  t o  t h i n k  t ha t  C E C A  s .  185.1 i s  
r e s t r i c t i v e .  I t  would no t  cover an arrange+nt, f o r  e x a w l e  
under which c r e d i t o r s '  c la ims  a re  postponed r subord inated i n  
o rder  t o  a l l ow  the i n j e c t i o n  o f  new money, o one under which the  
a v a i l a b l e  cash may be shared i n  some appropr ia te  way among 
d i f f e r e n t  c lasses o f  c r e d i t o r s .  We t h i n k  i t  should be broadened 
t o  cover c w r o m i s e s  w i t h  c r e d i t o r s :  w h i l e  p o v i n c i a l  l e g i s l a t i o n  
cannot encroach upon Par l iament ' s  j u r i s d i c t i  i n over inso lvency ,  
we t h i n k  t ha t  over the  years A C A  s.  154 has proved i t s  usefu lness 
and has not  caused d i f f i c u l t y .  S .  1 8 6 i l ; ( h !  would t he re fo re  
i nc l ude  i n  the  scope o f  the sec t i on  cmrpromiGes w i t h  c r e d i t o r s  as 
w e l l  as the  th ings  l i s t e d  i n  C B C A  s .  185.111'1. The opening words 
o f  the subsect ion would a l l o w  the c o u r t s  t o  a p p l y  the sec t i on  as 
b road ly  as they have app l i ed  A C A  s .  154 and i t s  Eng l i sh  and 
Canadian coun te rpa r t s .  1 '  

The second major issue i s  the p r o t e c t ,  n o f  m i n o r i t y  
shareholders.  CECA s .  185. 1 a l lows  the con$any t o  make a simple 
a p p l i c a t i o n  t o  the  cou r t  f o r  approval o f  the arrangement, and 
does not  make any spec ia l  p r o v i s i o n  f o r  n o t i c e  t o  shareholders or  
f o r  approval by them by spec ia l  r e s o l u t i o n  or  o the rw i se .  While 
the cou r t  might  w e l l  g i v e  d i r e c t i o n s  f o r  g i v i n g  n o t i c e  o f  and 
convening meetings. we t h i n k  t h a t ,  i n  view o f  the  ex t rao rd i na ry  
na tu re  o f  the r e l i e f  proposed by t h a t  sec t i on  o r  by  the  somewhat 
broader sec t i on  we w i l l  propose, the  r e l i e f  should no t  be 
a v a i l a b l e  a t  a l l  w i t hou t  a spec ia l  r e s o l u t i o n  o f  shareholders.  
Indeed, we t h i n k  t ha t  i f  the proposed compromise o r  arrangement 
w i l l  a f f e c t  the r i g h t s  o f  a p a r t i c u l a r  c l ass  o f  shareholders.  
approval o f  t ha t  c l a s s  by spec ia l  r e s o l u t i o n  should be requ i r ed ,  
as i t  now i s  under A C A  s .  154. With tha t  p r o t e c t i o n ,  and the 
d i s c r e t i o n  o f  the  c o u r t  t o  r e fuse  approval o f  the  p roposa l .  we 
t h i n k  tha t  the a d d i t i o n a l  p r o t e c t i o n  o f ' an  appra isa l  r i g h t  l o t he r  
than one p rov ided  f o r  i n  the arrangement i t s e l f !  i s  no t  needed. 
and we do not  propose t o  i nc l ude  i n  the d r a f t  Act a coun te rpar t  
o f  C B C A  s .  185.11411d!. 

Professor Gower would p rov i de  a f u r t h e r  p r o t e c t i o n .  H is  
view i s  tha t  the cou r t s  have g i ven  somewhat less  than adequate 
p r o t e c t i o n  t o . m i n o r i t y  shareholders,  and he t h i nks  t ha t  they 
would do b e t t e r  i f  guaranteed adequate in fo rmat ion .  Accord ing ly .  



s .  231 o f  h i s  d r a f t  Ghana Act would r e q u i r e  the Reg i s t r a r  o f  the 
Court  t o  "appo in t  one o r  m r e  competent r e p o r t e r s  t o  i n v e s t i g a t e  
the f a i r n e s s  o f  the s a i d  arrangement . . .  and t o  r e p o r t  thereon t o  
the Cour t ' '  a t  the company s expense. We a re  no t  i n c l i n e d  t o  go 
so f a r ,  bu t  we ment ion the p o i n t  so t ha t  o t he r s  may cons ider  i t .  

Par t  o f  the i ssue  o f  p r o t e c t i o n  o f  shareholders  and 
c r e d i t o r s  i s  t ha t  o f  i n f o rma t i on .  S .  207 o f  the Eng l i sh  Act 1s.  
206 be i ng  niuch l i k e  ACL s .  ! 5 4 i  r e q u i r e s  the company t o  f u r n i s h  
each shareholder o r  c r e d i t o r  w i t h  a statement o f  the e f f e c t  o f  
the compromise o r  arrangement, a statement o f  any m a t e r i a l  
i n t e r e s t s  o f  the d i r e c t o r s ,  and any way i n  which i t s  e f f e c t  on 
them w i l l  be d ~ f f e r e n t  from the e f f e c t  on o t h e r s .  We t h i nk  t h i s  
s e c t i o n  b e n e f i c i a l ,  and s .  ie6151 o f  t he  d r a f t  Act would g i v e  
e f f e c t  t o  t ha t  v iew.  

The next major i ssue  i s  the p r o t e c t i o n  o f  c r e d i t o r s .  :gain. 
C E C A  s .  ' e 5 . 1  leaves i t  i n  the d i s c r e t i o n  o f  the cou r t  whether o r  
no t  t o  r e q u i r e  a meet ing o f  c r e d i t o r s ,  and what degree o f  
app rova l ,  i f  any, t o  look f o r  ( though  proceedings under the 
s e c t i o n  are less  l i k e l y  .to a f f e c t  c r e d i t o r s  than those which we 
p r o p o s e .  We t h i n k ,  however, t ha t  i f  a proposal  a f f e c t s  the 
r i g h t s  o f  c r e d i t o r s ,  i t  should no t  be c a r r i e d  ou t  un less i t  meets 
w i t h  t h e i r  genera l  approval ,  and t h a t  a meet ing o r  meetings 
should be r equ i r ed .  

A concern r a i s e d  w i t h  us was t h a t  an arrangement under s .  
186 o f  the d r a f t  Act might a f f e c t  secured c l a i m s .  That i s  t r u e .  
j u s t  as i t  i s  t r u e  o f  A C A  s .  154. Bond and debenture t r u s t  deeds 
cus tomar i l y  p r o v i d e  f o r  the v a r i a t i o n  o f  t he  r i g h t s  o f  the 
ho l de r s  w i t h  the approval o f  an app rop r i a t e  m a j o r i t y ,  and we 
t h i n k  t ha t  s .  186 does no t  d i ve rge  t o o  f a r  from usual  p r a c t i c e  so 
f a r  as they a re  concerned. Ord inary  f i r s t  mortgages on land a re .  
we t h i n k ,  s u f f i c i e n t l y  p r o t e c t e d  by s .  1 8 6 ! 4 l l b i ,  under which the 
Court  must d i r e c t  c l a s s  meetings i f  they  a r e  needed: a f i r s t  
m r t g a g e e  o f  a pa r ce l  o f  land must .  we t h i n k .  c o n s t i t u t e  a c l a s s  
the r i g h t s  o f  which cannot be a f f e c t e d  w i t hou t  an a f f i r m a t i v e  
vo te  o f  the c l a s s .  B not  un re l a t ed  concern which was r a i s e d  w i t h  
us was whether t he  term " c l a s s  i s  s u f f i c i e n t l y  c l e a r  o r  whether 
some d e f i n i t i o n  should be at tempted based upon a comnunity o f  
i n t e r e s t ;  we t h i n k ,  however, t ha t  a c r e d i t o r  i s  s u f f i c i e n t l y  
p r o t e c t e d  by h i s  r i g h t  t o  app ly  t o  have app rop r i a t e  c lasses  
determined,  and we are doub t f u l  t ha t  a d e f i n i t i o n  would be 
h e l p f u l .  By way o f  examole o f  i h e  amroach  which the cou r t s  have . . 
t aken .  see ke  ~ i a b a m a  New Orleans Texas 6 P a c i f i c  Junc t ion  
Rai lway & . T 1 8 9 1 1 h ~ h - ,  p a r t ~ c u l a r l y  per Bowen L . J .  a t  p .  
243; Sovereisn Life Assurance Q. v .  Dodd 118921 2 Q . B .  573, 
p a r t i c u l a r l y  per Lord Esher. M . R .  a t  p .  579; and Re W e l l i n  ton  
B u i l d i n q  C o r ~ .  L t d .  119341 4 D.L.R. 626 iOn t .  H . c ~ .  Re K2ndon 
Develooment Corpora t ion  6 9 6 Redekop Corpora t ion  u. 119791 
103 D .L .R .  ! 3 d i  429 IB.C.S.C.1 tu rned  on i t s  unusual f a c t s .  

The genera l  approach which we t h i n k  tha t  the d r a f t  Act 
should take i s  as f o l l o w s :  

1 .  To a l l o w  a c o r p o r a t i o n  t o  pu t  fo rward  a proposal  f o r  an 
arrangement as de f i ned  i n  C E C A  s .  185.1111 and a l s o  a 
compromise i n v o l v i n g  c r e d i t o r s  and any th i ng  e l s e  tha t  comes 
w i t h i n  the term "arrangement" as i n t e r p r e t e d  by  the c o u r t s .  

2 .  To r e q u i r e  t ha t  a f f e c t e d  shareholders  r ece i ve  i n f o rma t i on  
about the proposal  and i t s  spec i a l  e f f e c t ,  i f  any, on the 
i n t e r e s t s  o f  the d i r e c t o r s .  



3 .  To r e q u i r e  spec ia l  r e s o l u t i o n s  o f  c r e d i t o r s  and c lasses o f  
shareholders,  a f f e c t e d  by the  cwnprornise or  arrangement. 

4. To r e q u i r e  approval by  the c o u r t  on a d i s c r e t i o n a r y  b a s i s .  

S. 186 o f  the d r a f t  Act would g i v e  e f f e c t  t o  our views 

I F 1  Sale o r  lease o f  p r o p e r t y  

C B C A  s .  18312:  t o  1 8 ;  r e q u i r e  the approval o f  the 
shareholders o f  " a  s a l e .  lease or  exchange o f  a l l  or  
s u b s t a n t i a l l y  a l l  the p rope r t y  o f  a co rpo ra t i on  o ther  than i n  the 
o r d i n a r y  course o f  b u s i n e s s .  The approval i s  t o  be g iven  by 
spec ia l  r e s o l u t i o n  ICBCL s .  18317) 1 ,  bu t  shares which a re  
o therw ise  non-vo t ing  c a r r y  a vo te ,  and shareholders o f  a c l ass  o r  
se r i es  o f  shares are e n t i t l e d  t o  vo te  i f  they are a f f e c t e d  
d i f f e r e n t l y  from shareholders o f  o the r  c lasses  or  s e r i e s .  
shareholder i s  e n t i t l e d  t o  d i ssen t  from the d i s p o s i t i o n  under s .  
184 ,  and t o  be bought o u t .  

We do not  t h i n k  t ha t  shareholders '  approval o f  the s a l e  o f  
the  under tak ing  i s  now requ i r ed  by  A lbe r t a  law, though i t  i s  good 
p r a c t l c e  t o  o b t a i n  i t .  We have been i n  some doubt about 
suggest ing t ha t  such approval be made mandatory. but  we t h i n k  the 
maintenance o f  a d i f f e r e n c e  between the CECA and the proposed 
A B C A  on the p o i n t  would l a y  t raps  and tend t o  mahe the law more 
b e w i l d e r i n g l y  complex. We the re fo re  propose tha t  the C B C A  
p r o v i s i o n s  be accepted f o r  the  sake of u n i f o r m i t y .  Otherwise the 
reasons f o r  and against  the  change a re  obv ious and appear t o  us 
t o  be f a i r l y  evenly  balanced. 5 .  183 o f  the d r a f t  Act would 
t h e r e f o r e  f o l l o w  C B C A  s .  183(21 t o  183181. 

4CL s .  157 prov ides  f o r  the t r a n s f e r  t o  A lber ta  o f  the  bas ic  
r e g i s t r a t i o n  o f  a company incorpora ted  elsewhere under genera l  
l e g i s l a t i o n  r e l a t i n g  t o  companies. The Reg is t ra r  must s a t i s f y  
h imse l f  tha t  the laws o f  the o ther  j u r i s d i c t i o n  au thor ize  the 
a p p l i c a t i o n .  bu t  he then appears t o  have a d i s c r e t i o n  bu t  no 
guidance as t o  how the d i s c r e t i o n  should be exerc ised .  C B C A  s .  
1 @ 1  a l lows  any co rpo ra t i on  t o  o b t a i n  r e g i s t r a t i o n  under tha t  Act 
i f  i t  i s  so au thor ized  by  i t s  i n c o r p o r a t i n g  j u r i s d i c t i o n :  the 
s e c t i o n  r e q u i r e s  i t  t o  send a r t i c l e s  o f  cont inuance t o  the 
D i r e c t o r ,  who " s h a l l '  issue a c e r t i f i c a t e  o f  cont inuance,  upon 
which the c o r p o r a t i o n ,  though w i thou t  any deroga t ion  from i t s  
e x i s t i n g  r i g h t s  and o b l i g a t i o n s ,  comes under the C E C A  as i f  
i ncorpora ted  under i t ,  w i t h  the a r t i c l e s  o f  cont inuance as i t s  
a r t i c l e s  o f  i n c o r p o r a t i o n .  I t  appears t o  us t ha t  the reasons why 
a conpany should have a l ega l  r i g h t  t o  move i t s  r e g i s t r a t i o n  t o  
A lbe r t a  a re  the same as those why any corpora f ion  should have a 
l e g a l  r i g h t  t o  i nco rpo ra te  here i n  the  f i r s t  i ns tance .  I t  a l s o  
appears t o  us t ha t  the C B C A  p r o v i s i o n s  g i v e  more guidance than do 
the A lbe r t a  p r o v i s i o n s .  For those reasons, and f o r  the  sake o f  
u n i f o r m i t y .  we t h i n k  tha t  C B C A  s .  IS1 should be adopted. I t  i s ,  
we t h i n k .  f o r  the  i nco rpo ra t i ng  j u r i s d i c t i o n  t o  :ahe steps t o  
p r o t e c t  e x i s t i n g  shareholders and d i r e c t o r s .  S .  181 o f  the d r a f t  
Act would g i v e  e f f e c t  t o  our v iews.  

ACA s .  1 5 6 . 1 ,  which was added t o  the A C A  by S.A. ; 9 7 8  c .  48 .  
a l l ows  a cwnpany incorpora ted  elsewherb t o  amalgamate w i t h  an 
A lbe r t a  company i f  i t s  own l a w  p e r m i t s ,  The sec t i on  i s  intended 
t o  f i t  i n  w i t h  the t r ans fe r  p r o v i s i o n s  o f  some American 



j u r i s d i c t i o n s ,  which a l l o w  a  company t o  t r a n s f e r  ou t  i t s  
r e a i s t r a t i o n  t o  another i u r i s d i c t i o n  o n l v  bv amaloamation w i t h  a  -~ ~ 

comnanv i n c o r n o r i t e d  i n  i h e  o the r  iur isd; r t ;on:  i i  a l iows  t he  

shareho lders .  Al though the C E C A  dea ls  w i t h  the ques t i on  by 
p r o v i d i n g  f o r  a  c o u r t - o r d e r  under s .  185.1 we t h i n k  tha t  the more 
ex tens i ve  s e l f - o p e r a t e d  procedure under s .  1 5 6 . 1  i s  u s e f u l  and 
unob jec t i onab le  and should be con t inued  i n  the proposed PBCA. S .  
le0.1 o f  the d r a f t  Act would g i v e  e f f e c t  t o  our v iews .  

A C C  s .  159 a l i ows  an A lbe r t a  company t o  t r a n s f e r  i t s  
r e g i s t r a t i o n  e lsewhere.  i t  r e q u i r e s  o n l y  tha t  a  spec i a l  
r e s o l u t i o n  and the laws o f  the o the r  j u r i s d i c t i o n  au tho r i ze  i t  t o  
do so,  and the company becomes a  c o r p o r a t i o n  under the law o f  the 
o the r  j u r i s d i c t i o n  on the d a t e  o f  the i n s t r u m e n t  o f  
c o n t i n u a t i o n "  i ssued  t h e r e .  C B C A  s .  182 i s  m r e  d e t a i l e d  and 
p r o t e c t i v e .  I t  r e q u i r e s  a  spec i a l  r e s o l u t i o n .  I t  r e q u i r e s  the 
c o r p o r a t i o n  t o  s a t i s f y  the D i r e c t o r  t ha t  the t r a n s f e r  w i l l  no t  
adverse ly  a f f e c t  c r e d i t o r s  o r  shareho lders .  and, i f  i t  i s  a  
c o r p o r a t i o n  t o  which the Investment Companies Act a p p l i e s ,  the 
c o r p o r a t i o n  must secure t he  p r i o r  consent o f  the M i n i s t e r  o f  
F inance.  The c o r p o r a t i o n  can t r a n s f e r  i t s  r e g i s t r a t i o n  o n l y  i f  
i t s  p r o p e r t y  w i l l  con t i nue  t o  be i t s  p r o p e r t y  and i f  c i v i l  and 
c r i m i n a l  l i a b i l i t i e s  and a c t i o n s  w i l l  s t i l l  app ly  t o  i t .  
Probably most i n p o r t a n t  o f  a ,  a  shareholder who d i s s e n t s  i s  
e n t i t l e d  t o  be bought ou t  under C E C A  s .  184: i n  v iew o f  the f a c t  
t ha t  the t r a n s f e r  o f  r e g i s t r a t i o n  changes the whole b a s i c  
c o r p o r a t i o n  law o f  the c o r p o r a t i o n ,  we t h i n k  t ha t  t ha t  p r o t e c t i o n  
i s  e n t i r e l y  app rop r i a t e  and d e s i r a b l e .  

The cons i de ra t i ons  i nvo l ved  i n  t r a n s f e r s  o f  r e g i s t r a t i o n  
from A lbe r t a  law t o  t he  law o f  another j u r i s d i c t i o n  a re  somewhat 
d i f f e r e n t  f rom those i nvo l ved  i n  t r a n s f e r s  i n .  We t h i n k  tha t  the 
p rov i nce  should take some r e s p o n s i b i l i t y  fo r  the p r o t e c t i o n  o f  
the shareholders  and c r e d i t o r s  o f  a  co rpo ra t i on  which i s  under 
i t s  l e g i s l a t i v e  j u r i s d i c t i o n .  I n  o rder  t o  p rov i de  t ha t  
p r o t e c t i o n  the p rov i nce ,  through the Reg i s t r a r  o f  Corpora t ions .  
should be assured t ha t  the laws o f  the new j u r i s d i c t i o n  w i l l  
recognize a l l  e x i s t i n g  c l a ims  aga ins t  the c o r p o r a t i o n  which are 
recognized by  t he  law o f  A l b e r t a ,  i n c l u d i n g  the r i g h t  o f  
shareholders  t o  d i s sen t  f rom the t r a n s f e r  and t o  be bought ou t  
under s .  184 o f  the d r a f t  Ac t .  S .  182 ;91  o f  the d r a f t  Act would 
acco rd i ng l y  p r o h i b l t  t r a n s f e r  un less  the laws o f  the new 
j u r i s d i c t i o n  w i l l  recogn ize  a l l  c l a ims .  and s .  182111 would 
r e q u i r e  the Reg i s t r a r  t o  s a t i s f y  h imse l f  tha t  a  proposed t r ans fe r  
would no t  adverse ly  a f f e c t  shareholders  o r  c r e d i t o r s .  

A m a j o r i t y ,  though by  no means a l l ,  o f  our lawyer 
consu l t an t s  thought t ha t  t he  R e g i s t r a r ' s  approval o f  t r a n s f e r s  
ou t  should no t  be r e q u i r e d :  they were concerned about the 
p o s s i b i l i t y  o f  de lay  and complex i t y  i n  the procedures i nvo l ved  
I t  seems t o  u s ,  however, t ha t  the p r o t e c t i o n  o f  shareholders  and 
c r e d i t o r s  must be the o v e r r i d i n g  c o n s i d e r a t i o n .  and t ha t  be fo re  
too  long the Reg i s t r a r  w i l l  accumulate s u f f i c i e n t  knowledge o f  
the laws o f  popular  j u r i s d i c t i o n s  and w i l l  be ab le  t o  g i v e  h i s  
approval w i t hou t  undue de lay .  

i n  our D r a f t  Report and i n  the d r a f t  Act which accwrpanied 
i t  we suggested t ha t  t he  the a u t h o r i t y  t o  approve t r a n s f e r s  ou t  
should be t he  D i r e c t o r  o f  the S e c u r i t i e s  Comnission. I n  the 



o p i n i o n  o f  the D i r e c t o r .  the Reg is t ra r  and our lawyer 
c o n s u l t a n t s ,  the  approving f u n c t i o n  i s  one which might more 
q u i c k l y  and e f f i c i e n t l y  be performed by the Reg is t ra r  and we have 
accepted t ha t  adv ice and d r a f t e d  s .  182111 acco rd ing l y .  

I t  may a l s o  be thought tha t  there  i s  some p u b l i c  p o l i c y  
invo lved  i n  the ques t i on  whether or  no t  a  co rpo ra t i on  should be 
ab le  t o  take i t s  bas i c  co rpo ra t i on  law ou t  o f  the p r o v i n c e ' s  
l e g i s l a t i v e  j u r i s d i c t i o n  ( though i t  must be remembered tha t  the 
t r a n s f e r  o f  i t s  r e g i s t r a t i o n  does no t  o f  i t s e l f  t r a n s f e r  i t s  
p rope r t y  and a c t i v i t i e s ,  or  remove them from p r o v i n c i a l  
l e g i s l a t i v e  j u r i s d i c t i o n i ,  and t ha t  some p r o v i n c i a l  consent 
should be ob ta ined  from a m i n i s t e r  or  adm in i s t r a to r  based upon 
p o l i c y  grounds broader than p r o t e c t i o n  o f  shareholders and 
c r e d i t o r s .  We do n o t ,  however, propose t ha t  such consent should 
be necessary: we t h i n k  that  a  co rpo ra t i on  incorpora ted  under a 
genera l  business corpora t ions  Act should be f r e e  t o  t r ans fe r  i t s  
r e g i s t r a t i o n .  sub jec t  t o  safeguards f o r  shareholders and 
c r e d i t o r s .  I f  the re  are spec ia l  p o l i c y  cons idera t ions  r e l a t i n g  
t o  co rpo ra t i ons  engaged i n  spec ia l  a c t i v i t i e s ,  they should be 
embodied i n  l e g i s l a t i o n  dea l i ng  w i t h  those a c t i v i t i e s .  

For a l l  the  reasons which we have g i ven ,  our view i s  that  
the p r o v i s i o n s  o f  C B C A  s .  182 f o r  the t r ans fe r  o f  r e g i s t r a t i o n  t o  
another j u r i s d i c t i o n  a re  s a t i s f a c t o r y  and should be adopted, w i t h  
the excep t ion  o f  s .  182121 which con ta i ns  the  requirement o f  
m i n i s t e r i a l  consent f o r  t r ans fe r  o f  r e g i s t r a t i o n  by  corpora t ions  
t o  which the  Investment Companies Act app l i es .  S .  182 o f  the 
d r a f t  Act would g i v e  e f f e c t  t o  our views 

i b l  Chanqes fi by-  laws 

The by- laws o f  a  co rpo ra t i on  incorpora ted  under the d r a f t  
Act would cover some sub jec ts  which a re  cus tomar i l y  d e a l t  w i t h  by 
the  a r t i c l e s  o f  assoc ia t i on  o f  a  company incorpora ted  under the 
ACL. The d r a f t  A c t ' s  treatment o f  by- laws would, however, be 
d i f f e r e n t  from the ACPs treatment o f  a r t i c l e s  o f  assoc ia t i on .  

The p r i n c i p a l  d i f f e r e n c e  i s  t h a t ,  under the PCP, the 
a r t i c l e s  o f  assoc ia t i on  a re  adopted and amended by the  
i nco rpo ra to r s  o r  by  specla1 r e s o l u t i o n  o f  the  shareholders,  wh i l e  
under s .  98 o f  the  d r a f t  Act by- laws would cus tomar i l y  be adopted 
and amended by  the d i r e c t o r s ,  sub jec t  o n l y  t o  the approval o f  the 
shareholders by  o r d i n a r y  r e s o l u t i o n  a t  t h e i r  next meet ing.  A 
by - law would have f u l l  e f f e c t  f r m  i t s  enactment u n t i l  the 
shareholders '  meet ing,  though, i f  no t  approved, i t  cou ld  be 
re -enac ted  o n l y  w i t h  the approval o f  a  subsequent meeting o f  
shareholders.  The shareholders would have power t o  amend a 
by - law when i t  i s  presented f o r  approva l ,  and a shareholder 
m i g h t ,  under s .  98151 make a proposal t o  make, amend or  repeal a  
by - l aw .  

We t h i n k  i t  appropr ia te  t o  adopt s .  98, which f o l l ows  C E C A  
s .  98. We have some concern about d e p r i v i n g  m i n o r i t y  
shareholders o f  the  p r o t e c t i o n  g i ven  by  the A C A  requirement o f  a 
spec ia l  r e s o l u t i o n  t o  change t h e ' a r t i c l e s  o f  assoc ia t i on ,  bu t  
have concluded f o r  two reasons t ha t  i t  i s  safe t o  do so. The 
f i r s t  reason i s  t h a t  the subject  mat te r  o f  the  by - laws ,  u n l i k e  
some o f  the sub jec t  mat ter  o f  the a r t i c l e s  o f  assoc ia t i on ,  does 
not  a f f e c t  the fundamental r i g h t s  o f  the shareholder such as h i s  
r i g h t  t o  v o t e .  the  p re fe rence  g iven  h i s  share.  o r  r e s t r i c t i o n s  
upon i t s  t r a n s f e r ;  the contents  o f  the  by- laws tend t o  be th ings  



o f  l e ss  importance, i h e  second reason i s  t ha t  the by- laws o f  
companies incorpora ted  e lsewhere,  n o t a b l y  companies incorpora ted  
by Canada and On ta r i o ,  have f o r  years been adopted and amendea i n  
much the same way as tha t  which i s  now proposed, and the system 
has worked s a t i s f a c t o r i l y .  

The second g rea t  d i f f e r e n c e  between the treatment o f  b y l a w s  
by the proposed PECl and the p resen t  t reatment o f  the a r t i c l e s  o f  
a s s o c i a t i o n  by the LCL i s  t ha t  the a r t i c l e s  o f  assoc i a t i on  must 
be f i l e d  w i t h  the Reg i s t r a r  o f  Companies w h i l e  the b y l a w s  would 
no t  have t o  be .  We have a l ready  d iscussed t h i s  d i f f e r e n c e  a t  
pages 1 1 - 1 2  o f  t h i s  Report and g i ven  reasons fo r  recomnending 
t ha t  the ABCb not r e q u i r e  t he  by- laws t o  be f i l e d .  

We m?ght say i n  pass ing  t ha t  we a re  somewhat doub t f u l  about 
t he  e f f e c t  o f  s .  9 8 1 5 ,  tha t  i s .  we a re  no t  e n t i r e l y  sure 
whether ,  i f  the shareholders  were t o  adopt a  proposal t o  make. 
amend o r  repeal  a  b y - l a w ,  the by - l aw  would be made, amended o r  
repea led  o r  whether the proposal  would mere ly  be adv ice t o  the 
d i r e c t o r s :  we have concluded however t ha t  i f  the ques t ion  does 
no t  p rove  academic a  cou r t  would h o l d  tha t  the adopted proposal  
would be e f f e c t i v e ,  and we do no t  t h i n k  i t  des i r ab l e  t o  depar t  
from u n i f o r m i t y  w i t h  the CECA by adding a  p r o v i s i o n  t o  tha t  
e f f e c t .  

I c l  Unanimous shareholder aqreement 

We have a l ready  recommended a t  p .  2 6  o f  t h i s  Report t ha t  the 
amendment o f  a  unanimous shareholder agreement r e q u i r e  t he  
unanimous agreement o f  the shareho lders :  see s .  'Si? o f  t he  d r a f t  
Ac t .  

3 .  C i r e c t o r s  

; a '  Q u a l i f i c a t l o n  of d i r e c t o r s  

CBC: s  : C O  d i s q u a i i f i e s  as d i r e c t o r s  o f  c o r p o r a t ~ o n s  
m ino rs ,  persons o f  unsound mind so found, c o r p o r a t ~ o n s  and 
bankrup ts .  There a re  no s i m i l a r  d i s q u a l i f i c a t i o n s  i n  the 5CL 
k i t h  respec: t o  L l b e r r a  companies: w h i l e  G r t i c l e  5 :  o f  Table i 
p rov i des  t ha t  the o f f i c e  o f  d i r e c t o r  s h a l l  be vacated i f  the 
d i r e c t o r  becomes bankrupt o r  o f  unsound mind o r  i s  found l u n a t i c .  
the a r r i c l e  app l i es  o n l y  i f  no t  d i s p l a c e d .  and the sub jec t  may be 
d e a l t  w i t h  by the a r t i c l e s  o f  a s s o c i a t i o n  i n  any way tha t  the 
i nco rpo ra to r s  o r  shareholders  see f i t .  We are i n c l i n e d  t o  agree 
u i t h  the CGCA, and we propose t ha t  the proposed L?CA c o n t a i n  a  
p r o v i s i o n  s i m i l a r  t o  CBC: s .  100111. I t  seems reasonable t ha t  
i n d i v i d u a l s  who lack  l ega l  c a p a c i t y  t o  manage t h e i r  own a f f a i r s  
should no t  have l ega l  c a p a c i t y  t o  manage o ther  peop le ' s .  We a l so  
f e e l  t ha t  a  co rpo ra t i on  i s  no t  an app rop r i a t e  person t o  d ischarge  
the f i d u c i a r y  o b l i g a t i o n s  o f  a  d i r e c t o r .  

B C C A  s ,  158 imposes two a d d i t i o n a l  k i n d s  o f  
d i s q u a l i f i c a t i o n .  The f i r s t  i s  a  f i v e  year d i s q u a l i f i c a t i o n  
f o l l o w i n g  a  c o n v i c t i o n  f o r  f r aud  o r  f o r  an o f fence  i n  connect ion 
w i t h  the promot ion,  fo rmat ion  o r  management o f  a company, and may 
be dispensed w i t h  by a  c o u r t .  The second, which app l i es  o n l y  t o  
r e p o r t i n g  companies, i s  a  f i v e  year d i s q u a l i f i c a t i o n  f o l l o w i n g  
c a n c e l l a t i o n  o f  r e g i s t r a t ~ o n  under s e c u r i t i e s  l e g i s l a t i o n ,  and 
may be dispensed w i t h  by a  s e c u r i t i e s  o f f i c i a l .  He a re  no t  
i n c i i n e d  t o  i n c l ude  these a d d i t i o n a l  d i s q u a l i f i c a t i o n s  bu t  we 
ment ion them fo r  the purpose o f  drawing a t t e n t i o n  t o  the f a c t  



tha t  they have been inc luded  i n  one p i ece  o f  modern copan).  
l e g i s l a t i o n  i n  Canada. 

CECL s .  103:21 p rov ides  t ha t  a  d i r e c t o r  need no t  be a  
shareholdev un less  the a r t i c l e s  so p r o v i d e .  That appears t o  us 
t o  he an ano roo r i n t e  o r o v i s i o n  and s .  1 3 9 1 2  o f  the d r a f t  Act ~- ~ ~ ~ 

f o l l o w s  i t 7 '  & do n i t  t h i n k  i t  necessay t o  i n c l ude  i n  the 
proposed Lc t  any th i ng  l i k e  A C A  s .  76,  which d e a l s  w i t h  t he  
consequences o f  the lack  o f  a  share q u a l i f i c a t i o n .  We a l s o  agree 
w i t h  CBC: s .  97 \21  which r e q u i r e s  a  d i s t r i b u t i n g  company t o  have 
a t  l eas t  two d i r e c t o r s  who are no t  employed by a  company o r  i t s  
a f f i l ~ a t e s  and a  coun te rpar t  p r o v i s i o n  appears i n  the d r a f t  Ac t .  

Ln less a  c o r p o r a t i o n  i s  a  h o l d i n g  company and iess  than 5; 
o f  i t s  revenues a re  earned i n  Canada. CGCL s .  : 5 0 ; 3  r equ i r es  a  
m a j o r i t y  o f  i t s  d i r e c t o r s  t o  be r es i den t  Canadians, and C R C t  s .  
' 0 9 3 1  p rov i des  t ha t  the d i r e c t o r s  s h a l l  no t  t r ansac t  b u s ~ n e s s  
un less a  m a j o r i t y  o f  the d i r e c t o r s  present  are r es i den t  Canadians 
' t hough ,  under CSCL s .  : C 9 4 , ,  a n  absent Canadian d i r e c t o r ' s  
approval o f  the bus iness done a t  a meet ing i s  a  s u b s t i t u t e  f o r  
h i s  p r e s e n c e 1  LC: s .  76 .1  goes f u r t h e r  and p rov i des  tha t  h a l f  
the d i r e c t o r s  o f  an b l b e r t a  company l o t h e r  than a  non- res iden t  
company as d e f i n e d ) ,  and h a l f  those present  a t  a  d i r e c t o r ' s  
meet ing,  must be r es i den t  S l be r t ans .  I t  i s  necessary t o  s t op  t o  
cons ider  these p r o v i s i o n s .  

i t  should be no ted .  t o  s t a r t  w i t h ,  tha t  a  Canadian o r  
A l be r t an  q u a l i f i c a t i o n  f o r  some d i r e c t o r s  does no t  g i v e  e f f e c t  t o  
any p o l i c y  aga ins t  f o r e i g n  ownership o r  c o n t r o l  o f  A l b e r t a  
companies o r  A l be r t a  p r o p e r t i e s :  the shareholders  o f  an A lbe r t a  
company a re  c o l l e c t i v e l y  e n t i t l e d  t o  the ownership and c o n t r o l  o f  
the company and, through i t ,  t o  the b e n e f i t  o f  i t s  asse t s .  ! f  
the p u b l i c  p o l i c y  o f  the p rov ince  were t o  prevent  f o r e i g n  
ownership o f  L l b e r t a  co rpo ra t i ons  the L e g i s l a t u r e  cou ld  l e g i s l a t e  
d i r e c t l y  aga ins t  the h o l d i n g  by n o n - t l b e r t a n s  o f  shares i n  
L l b e r t a  c o r n o r a t i o n s ,  and there  are a l ready  l e g i s l a t i v e  
precedents i n  Canada f o r  so do ing  

- "  
What LC: s .  , o . l  does i s  t o  ensure tha t  the votes o f  

r es i den t  l l b e r t a n s  i e . ,  persons o r d i n a r i l y  r es i den t  i n  C lber ta  
who a re  Canadian c i t i z e n s  o r  admi t ted  t o  Canada f o r  permanent 
r es i dence )  w i l l  be inc luded  i n  the vo tes  taken on every mat ter  o f  
bus iness done bv tne d ~ r e c t o r s  o f  A l be r t a  companies, and tha t  the 
vo ices  o f  r e s i d e n t  L l be r t ans  w i l l  be heard d u r i n g  the d iscuss ion  
t ha t  precede the vo tes .  Sesident L l b e r t a n s ,  l i k e  o the r  
d i r e c t o r s ,  w i l l  speak from t h e i r  knowledge, exper ience and 
background, and t h e i r  knowledge, exper ience and background w i l l  
t he re fo re  go i n t o  the making o f  co rpo ra te  dec i s i ons ,  something 
t ha t  might o t he rw i se  no t  happen. Corporate dec i s i ons  w i l l  
t h e r e f o r e  be nwre s e n s i t i v e  t o  the bus iness and economic c l i m a t e  
o f  A l be r t a  and t o  the i n t e r e s t s  o f  A lber tans  g e n e r a l l y .  That i s  
the arguinent i n  favour o f  i i C A  s .  7 6 .  1 .  

From :he p o i n t  o f  v iew o f  a  c o r p o r a t i o n ,  however, the 
requirement w i l l  i n  some cases impose ha rdsh ip .  k t  t he  l e a s t ,  i t  
m i l i t a t e s  aga ins t  the a b i l i t y  o f  the owners o f  the c o r p o r a t i o n  t o  
e n t r u s t  t h e i r  bus iness a f f a i r s  t o  those i n  whom they have 
con f idence .  Then, a  l a rge  A lber ta  c o r p o r a t i o n  whose a f f a i r s  
t ranscend p r o v i n c i a l  boundaries i n t o  o t he r  p rov inces  and o ther  
c o u n t r i e s  may f i n d  i t  d e s i r a b l e  f o r  bus iness reasons t o  draw 
d i r e c t o r s  from the areas i n  whlch i t  operates t o  an ex ten t  which 
i s  i n c o n s i s t e n t  w i t h  an o b l i g a t i o n  t o  have h a l f  i t s  d i r e c t o r s  



r es i den t  A lber tans .  At the o the r  end o f  the sca le ,  the 
p r o p r i e t o r  o f  a  p r i v a t e  A lbe r t a  co rpo ra t i on  who wishes t o  spend 
h i s  r e t i r emen t  years elsewhere w i l l  have t o  have an Alber tan as 
d i r e c t o r  and t o  have him take p a r t  i n  every p i ece  o f  bus '  :ness. 
t h a t  may not  be an i n t o l e r a b l e  burden,  but  i t  i s  a  burden 
never the less ,  and one which i s  not  r e l evan t  t o  the conduct o f  h i s  
a f f a i r s .  

There a re  two ways o f  avo id ing  the e f f e c t  o f  the 
requi rement .  One i s  t o  have dummy d i r e c t o r s  or  d i r e c t o r s  who 
w i l l  f o l l o w  the i n s t r u c t i o n s  g i ven  by those who c o n t r o l  the 
c o r p o r a t i o n :  the  i nc reas ing  o b l i g a t i o n s  be ing  imposed by la&, upon 
d i r e c t o r s  may r e s u l t  i n  an i nc reas ing  re l uc tance  on the p a r t  o f  
r es i den t  A lber tans t o  assume dumny d i r e c t o r s h i p s ,  but  i t  seems 
l i k e l y  t ha t  a  company whose opera t ions  a re  s u b s t a n t i a l  enough t o  
a f f e c t  A lbe r t a  w i l l  be ab le  t o  f i n d  employees or  o the rs  who w i l l  
do what they a re  t o l d .  The second way t o  avo id  the requirement 
i s  e i t h e r  t o  i nco rpo ra te  a  new cwnpany elsewhere and t o  register 
i n  A lber ta  as an e x t r a - p r o v i n c i a l  co rpo ra t i on ,  o r  t o  cause an 
e x i s t i n g  A lbe r t a  co rpo ra t i on  t o  m i g r a t e  t o  another 
j u r i s d i c t i o n ,  thereby g i v i n g  up i t s  A lbe r t a  r e g i s t r a t i o n ,  and 
then t o  r e g i s t e r  here as a  f o r e i g n  c o r p o r a t i o n .  The p rov ince  may 
be ab le  t o  d iscourage t h i s  k i n d  o f  escape by  t r e a t i n g  
e x t r a - p r o v i n c i a l  co rpo ra t i ons  less  favourab ly  f o r  the purpose o f  
t a x a t i o n ,  b u t ,  i f  so, we t h i n k  t ha t  i t  i s  i n  the t a x a t i o n  
l e g i s l a t i o n  t ha t  the requirement o f  r es i den t  A lber tan  d i r e c t o r s  
shou I d  appear 

We t h i n k  t h a t  A C A  s .  7 6 . 1  i s  l i k e l y  t o  have adverse e f f e c t s  
which outweigh any b e n e f i t  which i t  does c o n f e r ,  and we r e c m n d  
aga ins t  i t s  i n c l u s i o n  i n  the ABCA. With s m e  doubt ,  we do 
recommend a  p r o v i s i o n  s i m i l a r  t o  t h a t  i n  the CBCA and i n  the 
Saskatchewan and Ontar io  Business Corporat ions Acts ,  t ha t  an 
A lbe r t a  co rpo ra t i on  should have a  m a j o r i t y  o f  r es i den t  Canadian 
d i r e c t o r s  and t ha t  a l l  d i r e c t o r s '  business should be done or  
approved by a  m a j o r i t y  o f  r es i den t  Canadian d i r e c t o r s :  such a 
p r o v i s i o n  would not  be as l i k e l y  t o  be unduly onerous, and a  
p r o v i s i o n  s im i l a r  t o  tha t  i n  o the r  Acts would not  induce a 
co rpo ra t i on  t o  m ig ra te  t o  a  j u r i s d i c t i o n  i n  which one o f  those 
Acts i s  i n  f o r ce .  We would. however. i n c l ude  a  p r o v i s i o n  such as 
L C A  s .  i 6 . 1 1 5 1  p r o v i d l n g .  ~n  e f f e c t ,  t ha t  business inadver ten: ly  
done w i thou t  a  Canadian m a j o r i t y  w i l l  no t  be i n v a l i d a t e d ,  so tha t  
those dea l i ng  w i t h  an A lber ta  co rpo ra t i on  on a  formal bas i s  w i l l  
no t  f e e l  impe l led  t o  r e q u i r e  p roo f  t h a t  the  co rpo ra t i on  has a  
m a j o r i t y  o f  r es i den t  CanadIan d i r e c t o r s  and t ha t  the t r ansac t i on  
was approved a t  a  d i r e c t o r ' s  meeting at  which the m a j o r i t y  o f  the 
d i r e c t o r s  present  were res i den t  Canadians. S .  100131, 1 0 9 i ? i ,  
and 111121 o f  the d r a f t  Act would g i v e  e f f e c t  t o  our v iews.  

I b l  E l e c t i o n  r e w v a l  of d i r e c t o r s  

i i i  Nature o f  cumula t i ve  v o t i n q  

i n  the absence o f  cumulat ive v o t i n g ,  each shareholder who 
has a  vo te  may vo te  f o r  each d i r e c t o r ,  and the ho lders  o f  a  
m a j o r i t y  o f  the  votes can and do e l e c t  a l l  the d i r e c t o r s .  
Because i t  seems t o  many t o  be u n f a i r  tha t  the ho lders  o f  a  
s u b s t a n t i a l  m i n o r i t y  o f  the votes (even up t o  one less than the 
number h e l d  by  the m a j o r i t y !  may be depr ived  o f  any 
rep resen ta t i on  whatsoever on the board .  there  i s  much cur ren t  
sent iment i n  favour o f  cumulat ive v o t i n g ,  which g i ves  a  
s u f f i c i e n t  m i n o r i t y  a  chance t o  e l e c t  a  d i r e c t o r  or  d i r e c t o r s  o f  



t h e i r  cho ice .  

The essence o f  c o m i ~ l a t i v e  v o t i n n  i s  t h a t .  i ns tead  o f  havino . -..- - -  - .- - ~ ~ - 

one vo te  on the e l e c t i o n  o f  each dir ;ctor,  the h o i d i r ~ o f  a  i o t i n g  
share has as many votes as there  are d i r e c t o r s  t o  be e l e c t e d .  and 
tha t  he may a l l o c a t e  those votes among the d i r e c t o r s  i n  such 
manner as he sees f i t .  The system w i l l  guarantee a  m i n o r i t y  
which takes proper advantage o f  i t  the power t o  e l e c t  a  number o f  
d i r e c t o r s  appropr ia te  t o  the number o f  votes h e l d  by the 
m i n o r i t y :  f o r  example, i f  t he re  a re  5 d i r e c t o r s  t o  be e l ec ted .  a  
m i n o r i t y  ho ld i ng  1!5 o f  the vo tes ,  by a l l o c a t i n g  them a l l  t o  one 
cand ida te ,  w i i i  be ab le  t o  cas t  more votes f o r  t ha t  one d i r e c t o r  
than a l l  the other  shareholders can cas t  f o r  each o f  5 candidates 
and can t he re fo re  procure the  e l e c t i o n  o f  the  one cand ida te ,  A 
number o f  i n c i d e n t a l  p r o v i s i o n s  are o f  course necessary t o  ensure 
the i n t e g r i t y  o f  the system. 

! i i l  Mandatory and permiss ive  cumulat ive v o t i n q  

The main argument f o r  cumulat ive v o t i n g  i s  t ha t  the present  
system enables a  m a j o r i t y .  and o f t e n  a  m a j o r i t y  secured by 
management's c o n t r o l  o f  the  p roxy  s o l i c i t a t i o n  machinery, t o  
exc lude the m i n o r i t y  from access t o  i n f o rma t i on  and from the  
dec is ion-making process.  P a r t i c u l a r l y  i n  view o f  the separa t ion  
between the management and ownership which has taken p l ace ,  the 
p r i n c i p l e  o f  co rpora te  democracy and the  p r i n c i p l e  o f  
a c c o u n t a b i l i t y  o f  management t o  ownership r e q u i r e  t ha t  a  m i n o r i t y  
be ab le  t o  o b t a i n  r ep resen ta t i on  on the board.  An a d d i t i o n a l  
b e n e f i t  i s  tha t  a  d i r e c t o r  who i s  not  a  member o f  the  co rpo ra te  
establ ishment  may w e l l  unear th  bad p r a c t i c e ,  s lopp iness ,  
negl igence,  and even wrongdoing, i n  the board and i n  management. 

Arguments o f  t h i s  k i n d  have persuaded almost h a l f  the  
American States,  and the p rov i nce  o f  New Brunswick, t o  impose 
mandatory cumulat ive v o t i n g  upon business co rpo ra t i ons ,  and have 
persuaded o thers  IPar I iament  ( C E C A  s .  1 0 2 1 .  Onta r io  i O B C A  s .  
1 2 7 i .  Saskatchewan 1Saskatchewan BC5 s .  102 and Manitoba ( M a n  C A  
s .  102!1 t o  p rov ide  a  system o f  cumulat ive v o t i n g  t o  be accepted 
or  r e j e c t e d  by a  c o r p o r a t i o n ' s  a r t i c l e s  o f  i nco rpo ra t i on :  indeed, 
the  d r a f t e r s  o f  the C B C A  went so f a r  as t o  suggest t ha t  
cumulat ive v o t i n g  apply un less  the a r t i c l e s  o f  i nco rpo ra t i on  
express ly  exclude i t ,  though the C B C A  as enacted makes i t  
o p t i o n a l .  

The Lawrence Report.  para 8 . 2 5 .  thought tha t  " t h e  most 
persuasive argument against  cumula t i ve  v o t i n g  i s  t ha t  i t  
encourages the e l e c t i o n  o f  d i r e c t o r s  represen t ing  p a r t i c u l a r  
i n t e r e s t  groups who, by  v i r t u e  o f  t h e i r  p a r t i s a n  r o l e ,  encourage 
disharmony i n  the management o f  a  company." The d r a f t e r s  o f  the 
C E C A  thought tha t  ' ' cumula t i ve  v o t i n g  ' i s  s m w h a t  c o n t r o v e r s i a l  
and may be thought more app rop r i a te  t o  smal l  c l o s e l y - h e l d  
co rpo ra t i ons  where shareholder c o n t r o l  i s  considered impor tant  
than t o  la rge  p u b l i c l y - h e l d  co rpo ra t i ons  where s t a b i l i t y  and 
harmony i n  management i s  considered the  dominant i n t e r e s t "  
i though,  as we have mentioned, they thought tha t  cumulat ive 
v o t i n g  should apply  un less express ly  exc l uded l .  We can see that  
there  may w e l l  be cases i n  which i t  would be use fu l  t o  have 
d i r e c t o r s  on the  board who a re  no t  associated w i t h  management. 
but  we do not see a  s u f f i c i e n t  advantage t o  be gained by 
cumulat ive v o t i n g ,  o r  a  s u f f i c i e n t  e v i l  t o  be remedied by  i t .  t o  
j u s t i f y  imposing i t  upon a l l  co rpo ra t i ons  or  upon a l l  o f  a  c l a s s  
o f  co rpo ra t i ons .  We r e c m n d  t ha t  the  proposed ABCA adopt the 
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C E C A  ~ r o v i s i o n s  f o r  o o t i o n a l  cumu la t i ve  v o t i n a .  i s  those who - 
n r e n a ; ~  co rno ra te  conk t i  t u t  ions ho not oscial l v  do so uoon the 

system t o  A l b e r t a  and cumula t i ve  v o t i n g  w i l l  oe a v a i l a b l e  t o  
those who want i t .  S .  102 o f  the d r a f t  Act would g i v e  e f f ec :  t o  
our  v iews.  

i i i l  E l e c t i o n  of d i r e c t o r s  fi he absence gf cumula t i ve  
votinq 

Under C B C A  s .  i 0 1  the f i r s t  d i r e c t o r s  a re  named i n  a n o t i c e  ~ ~ ~~~ ~~ - 

f i l e d  w i t h  t he  a r t i c l e s  o f i n c o r p o r a t i o n ,  and t h e r e a f t e r  
d i r e c t o r s  a r e  e l e c t e d  by  o r d i n a r y  r e s o l u t i o n  at annual meetings 
f o r  terms which may be staggered and which may be up t o  3  years .  
The A C A  does no t  dea l  w i t h  d i r e c t o r s '  terms o f  o f f i c e ,  which are 
u s u a l l y  governed by  the a r t i c l e s  o f  a s s o c i a t i o n .  bu t  we t h i n k  the 
CBCL p r o v i s i o n s  s a t i s f a c t o r y  f o r  the proposed A B C A .  The C E C A  
does no t  r e q u i r e  a  formal consent from the person t o  be e l e c t e d  
d l r e c t o r  as does 3BCA s .  12513!,  and as does A C A  s .  75  f o r  p u b l i c  
companies. We i n c l i n e  t o  the o p i n i o n  t ha t  the consent o f  the 
d i r e c t o r s  shou ld  be r e q u i r e d :  i f  a  person i s  e l e c t e d  o r  h e l d  ou t  
as a  d i r e c t o r  w i t hou t  h i s  consent he might  f i n d  h imse l f  under 
l i a b i l i t y  o r  faced w i t h  the necess i t y  o f  t a k i n g  l ega l  proceedings 
t o  e x t r i c a t e  h i m s e l f  from the d i r e c t o r s h i p .  I f  he i s  present  a t  
h i s  e l e c t i o n ,  o r  ac t s  as a  d i r e c t o r ,  no formal  consent should be 
r equ i r ed ,  bu t  o t he rw i se  he should consent i n  w r i t i n g .  5 .  130151 
o f  the d r a f t  Act would g i v e  e f f e c t  t o  these v iews.  

The C E C A  g i v e s  the shareholders  c o n t r o l  over the number and 
i d e n t i t y  o f  t he  d i r e c t o r s  through C G C C  s .  107 lunder which the 
shareholders  can amend the a r t i c l e s  t o  change the number! and 
C E C A  s .  104111 \under  which the shareholders  may a t  a  spec i a l  
meet ing by o r d i n a r y  r e s o l u t i o n  remove any d i r e c t o r  o r  d i r e c t o r s  
from o f f i c e ,  o t he r  than one who i s  e l e c t e d  by the ho l de r s  o f  a  
spec i a l  c l a s s  o r  s e r i e s  o f  sha res ! .  C E C A  8 .  6141 p rov ides  t ha t  
the a r t i c l e s  may no t  r e q u i r e  a  g rea te r  number o f  votes t o  remove 
a  d i r e c t o r  than t he  number r equ i r ed  by s .  104, so the r i g h t  i s  
p ro tec ted  aga ins t  any th ing  bu t  a  unanimous shareholder agreement. 
Under s .  C E C C  9 7 2 1  the re  must be a t  l eas t  one d i r e c t o r .  We have 
inc luded  s i m i l a r  p r o v i s i o n s  i n  the coun te rpar t  sec t i ons  o f  the 
d r a f t  Ac t .  

The a u a l i f i c a t i o n  and e l e c t ~ o n  o f  d i r e c t o r s  o f  i l b e r t a  ~ ~ ~ - 

coman ies  i s .  exceot f o r  a  few s n e c i f i r  n r o v i s i o n .  l e f t  t o  the ,~ ~ 

- .  - ~~ ,~ . ~ - r ~ ~  - ~ 

a r t i c l e s  o f  a s s o c i a t i o n ,  a n d ~ i t  i s  there7ore p o s s i b l e  t o  p rov i de  
f o r  the e l e c t i o n  o f  d i r e c t o r s  by groups o the r  than shareho lders ,  
such as debenture ho l de r s  o r  employees. The CECA does no t  appear 
t o  contemplate e l e c t i o n  o f  d i r e c t o r s  by any group who are no t  
shareho lders ,  and may p rec lude  i t :  CBCA s .  10113' r e q u i r e s  the 
shareholders  t o  e l e c t  d i r e c t o r s ,  and C B C A  s .  106131 and s .  104121 
contemplate e l e c t i o n  by the ho lders  o f  a  c l a s s  o r  s e r i e s  o f  
shares, and t ha t  i s  a l l .  We t h i n k  tha t  the proposed A B C A  should 
a l l o w  a  c o r p o r a t i o n ,  i f  i t  so d e s i r e s ,  t o  p rov i de  f o r  the 
e l e c t i o n  o f  a  d i r e c t o r  by a  c l a s s  o the r  than shareholders ,  and we 
so recomnend: see s .  1C1191 o f  the d r a f t  Ac t .  



I i v r  E l e c t i o n  o f  d ~ r e c t o r s  under cumu la t i ve  v o t i n q  

Under C B C C  s .  102 the adopt ion o f  cumu la t i ve  v o t i n g  IS  

o p t i o n a l ,  bu t  i f  cumu la t i ve  v o t i n g  i s  adopted the s t a t u t o r y  
scheme i s  mandatory.  

The b a s i c  p r o v i s i o n s  a re  con ta ined  i n  C B C A  s .  1021bl and 
I c ! .  At an e l e c t i o n  o f  d i r e c t o r s ,  each sharehoider has the r i g h t  
t o  cas t  a  number o f  votes equal t o  t he  number o f  vo tes  at tached 
t o  h i s  shares m u l t i p l i e d  by the number o f  d i r e c t o r s  t o  be e l ec ted  
and may a l l o c a t e  the votes as he w ishes :  and t he re  must be a  
separate v o t e  f o r  each d i r e c t o r .  The r e s u l t  i s  t ha t  i f  a 
s u f f i c i e n t  m i n o r i t y  chooses t o  a l l o c a t e  a l l  o r  a s u f f i c i e n t  
number o f  vo tes  t o  a  candidate they can ensure h i s  e l e c t i o n  
aga ins t  t he  wishes o f  the m a j o r i t y .  

The p r o t e c t i o n  o f  the i n t e g r i t y  o f  the scheme requ i r es  the 
enactment o f  c e r t a i n  o ther  p r o v i s i o n s .  The e f f e c t  o f  cumu la t i ve  
v o t i n g  depends upon the number o f  d i r e c t o r s  b e i n g  voted upon, so 
t ha t  CBCL s .  1O i l a1  r equ i r es  that  t he  a r t i c l e s  o f  i n c o r p o r a t i o n  
s p e c i f y  a  f i x e d  number o f  d i r e c t o r s  and no t  mere ly  a  maximum 
number and a  minimum number, and s .  102 ih l  p r o h i b i t s  a  r educ t j on  
i n  t he  number i f  the votes aga ins t  t he  r e d u c t i o n  would have been 
enough t o  e l e c t  a  d i r e c t o r .  The same c o n s i d e r a t i o n  r equ i r es  a l l  
d i r e c t o r s  t o  be voted on a t  once. so t ha t  s .  1 0 2 1 f l  prec ludes 
s taggered o r  v a r y i n g  terms. I t  would be p o i n t l e s s  t o  a l l o w  a  
m i n o r i t y  t o  e l e c t  a  d i r e c t o r  and then a l l o w  the m a j o r i t y  t o  
remove him, so tha t  s .  i021gi  p reven ts  t he  removal o f  a  d i r e c t o r  
i f  the vo tes  aga in t  h i s  r e m v a i  would be enough t o  e l e c t  him a t  
an e l e c t i o n .  

We t h i n k  t ha t  the C S C A  p r o v i s i o n s  a re  s a t i s f a c t o r y ,  and we 
r e c m e n d  t ha t  they be fo l lowed:  s .  102 o f  t he  d r a f t  Act does so. 

I v l  Cppointment of a d d i t i o n a l  directors 

Upon occas ion ,  i t  i s  expedient f o r  a  c o r p o r a t i o n  t o  make a  
seat on i t s  board o f  d i r e c t o r s  a v a i l a b l e  t o  a  lender o r  t o  
another p a r t i c i p a n t  i n  a  major t r a n s a c t i o n  which the co rpo ra t i on  
wishes t o  en te r  i n t o .  I t  i s  l i k e l y  t o  be inconvenient  f o r  the 
c o r p o r a t i o n  t o  arrange f o r  the r e s i g n a t i o n  o f  an e x i s t i n g  
d i r e c t o r  i n  o rder  t o  c r e a t e  a  casual  vacancy t o  which the 
d i r e c t o r s  may appoint  the newcwner: and i t  i s  i n a p p r o p r i a t e  fo r  
the d i r e c t o r s  t o  use such an i n d i r e c t  means t o  f a c i l i t a t e  a  
l e g i t i m a t e  bus iness t r a n s a c t l o n .  Our lawyer consu l t an t s  
acco rd i ng l y  suggested tha t  the proposed A B C A  should f o l l o w  B C C A  
s .  134121, which a l lows  the memorandum o f  a s s o c i a t i o n  t o  errpower 
the d i r e c t o r s  t o  appo in t  a d d i t i o n a l  d i r e c t o r s  up t o  o n e - t h i r d  o f  
t h e i r  n u d e r .  We have accepted t h i s  sugges t ion ,  and s .  101141 o f  
the d r a f t  Act would so p rov i de .  The a d d i t i o n a l  d i r e c t o r s  cou ld  
serve o n l y  u n t i l  the next annual meet ing .  

I t  may be thought tha t  the appointment o f  a  d i r e c t o r  by 
d i r e c t o r s  would be an in f r ingement  upon co rpo ra te  democracy and 
upon the r i g h t  o f  the shareholders t o  e l e c t  t he  d i r e c t o r s ,  The 
power,  however, would have t o  be p rov i ded  by the a r t i c l e s  o f  
i n c o r p o r a t i o n ,  which a re  under the c o n t r o l  o f  t he  shareho lders :  
and the appointments would be made by d i r e c t o r s  under a  du t y  o f  
good f a l t h  t o  the shareholders .  I t  should be noted tha t  
appointrnents under such a  power c o u l d  water down the 
r e p r e s e n t a t i o n  of m i n o r ~ t y  i n t e r e s t s  where cumu la t i ve  v o t i n g  
a p p l i e s ,  The m i n o r i t y ,  however, would s t i l l  have i t s  



r ep resen ta t i on ;  and, s ince  i t  i s  the  a r t i c l e s  o f  i nco rpo ra t i on  
which must p rov i de  f o r  bo th  cumula t i ve  v o t i n g  and the power o f  
appo in t ing  a d d i t i o n a l  d i r e c t o r s ,  we see no reason t o  be f e a r f u l  
tha t  the l a t t e r  w i l l  be used t o  subve r t ,  or r a the r  t o  derogate 
marg ina l l y  from the e f f e c t  o f ,  the  former.  We t h i n k  t ha t  
business f l e x i b i l i t y  would be served by  a l l ow ing  a co rpo ra t i on  t o  
p rov i de  f o r  the power i f  i t  wishes t o  do so, and t ha t  the r i s k  o f  
abuse i s  not  g r e a t .  

l c i  De fec t i ve  appointment of a d i r e c t o r  

C B C A  s ,  1 1 1  p rov ides  tha t  '"an act o f  a d i r e c t o r  or  o f f i c e r  
i s  v a l i d  no tw i ths tand ing  an i r r e g u l a r i t y  i n  h i s  e l e c t i o n  o r  
appointment or  a  de fec t  i n  h i s  q u a l i f i c a t i o n . ' '  We do no t  think< 
t ha t  t h i s  p r o v i s i o n  i s  needed f o r  the p r o t e c t i o n  o f  o u t s i d e r s ,  as 
we t h i n k  tha t  C6CL s ,  l @ ,  o f  which we gene ra l l y  approve, a l lows  
an ou t s i de r  t o  r e l y  on the appearance o f  r e g u l a r i t y .  So fa r  as 
the i n t e r n a l  a f f a i r s  o f  the company a re  concerned, we agree tha t  
business done should not  be upset mere ly  because o f  some 
techn ica l  de fec t  1 e . g . .  a  procedura l  i r r e g u l a r i t y  i n  an e l e c t i o n  
o f  d i r e c t o r s  which c l e a r l y  d i d  not  a f f e c t  the express ion o f  the  
shareholders'  wishes,  or  the  f a c t  t h a t  a  necessary share 
q u a l i f i c a t i o n  had been app l i ed  f o r  bu t  the shares had no t  been 
i s s u e d ) .  We are  somewhat more d o u b t f u l  about the p o l i c y  which 
should be f o l l owed  where the i r r e g u l a r i t y  o r  defect  i s  
s u b s t a n t i a l  l e g . .  where the e l e c t i o n  o f  a  d i r e c t o r  i s  based upon 
a  r e f u s a l  t o  count v a l i d  adverse vo tes ,  or  where a  person who i s  
complete ly  d i s q u a l i f i e d  i s  e l e c t e d  as a  d i r e c t o r )  and we a re  
doub t f u l  a l s o  about the i n t e r p r e t a t i o n  which the c o u r t s  may p lace  
upon the words o f  the sec t i on .  However, desp i t e  our doub ts ,  we 
t h i n k  tha t  the  CSCA p r o v i s i o n  should be accepted on two grounds: 
the d e s i r a b i l i t y  o f  u n i f o r m i t y  and the d i f f i c u l t y  o f  f i n d i n g  
b e t t e r  words t o  draw the d i s t i n c t i o n  between the f a c t s  which 
should i n v a l i d a t e  a  vo te  and the  f a c t s  which should n o t .  5 .  
1 1 1 I 1 1  o f  the d r a f t  accord ing ly  f o l l o w s  the C B C C .  

' d \  Court rev iew o f  e l e c t i o n s  of d i r e c t o r s  

C B C A  s .  139 a l lows  a  c o r p o r a t i o n ,  a  shareholder or  a  
d i r e c t o r ,  t o  apply  t o  the c o u r t  t o  s e t t l e  any con t roversy  over 
the e l e c t i o n  o f  d i r e c t o r s .  ?he c o u r t  has power t o  dec la re  the 
r e s u l t ,  t o  order  a  new e l e c t i o n ,  and t o  determine v o t i n g  r i g h t s .  
I t  may a l s o  r e s t r a i n  a  d i r e c t o r  from a c t i n g  pending de te rmina t ion  
o f  a  d i spu te  over h i s  e l e c t i o n ,  The same p rov i s i ons  app ly  t o  the 
appointment o f  a u d i t o r s .  

The d r a f t e r s  o f  the C6CA, d iscussed the  subject  a t  p .  98-99 
o f  t h e i r  Proposals.  The genera l  e f f e c t  o f  t h e i r  d i scuss ion  i s  
t h a t  the p r o p r i e t y  o f  the p re roga t i ve  w r i t  o f  quo warranto,  which 
was the t r a d i t i o n a l  remedy invoked t o  review the con tes ted  
e l e c t i o n  o f  a  d i r e c t o r .  was quest ioned i n  c o m n  law Canada: t ha t  
a  d e r i v a t i v e  a c t i o n  i n  the name o f  a  co rpo ra t i on  f o r  the rev iew 
o f  a  contested e l e c t i o n  i s  i n  the  usual  case p rocedu ra l l y  
d i f f i c u l t  and i n  some circumstances p r a c t i c a l l y  i n e f f e c t i v e :  and 
t ha t  the a u t h o r i t y  f o r  a  r ep resen ta t i ve  a c t i o n  f o r  the same 
purpose, though i t  may be recognized i n  England, i s  a t  best  
doub t f u l  i n  Canada. ?he ob jec t  o f  C B C l  s .  1 3 9 ,  accord ing t o  the 
Proposals,  i s  t o  f u r n i s h  a  remedy a v a i l a b l e  on surnnary 
a o o l i c a t i o n  and f r e e  o f  the  c o n c e ~ t u a l  and orocedura l  oroblems o f  ~. , ~- ~ - ~ ~ 

~ ~, 
the w r i t  and the d i s t i n c t i o n s  between personal ,  d e r i v a i i v e  and 
rep resen ta t i ve  a c t i o n s .  We agree t h a t  there should be a  c l ea r  
and e f f i c i e n t  remedy, and we agree t ha t  the C B C A  sec t i on  p rov ides  



one. We t he re fo re  recomnend the adop t ion  o f  the s e c t l o n  S .  '39 
o f  the d r a f t  Cct f o l l o w s  i t .  

, e  Proceedinas of d i r e c t o r s  

CBCb s .  IC9 leaves the c o n t r o l  o f  the proceedings o f  the 
d i r e c t o r s  t o  the by- laws and t o  tne d i r e c t o r s  themselves, ehcept 
f o r  the requirement tha t  i f  the meet ing i s  t o  dea l  w i t h  any o f  a  
nurnber o f  impor tant  ma t t e r s ,  the n o t i c e  o f  the meet ing must s5 
spec l f y  [ though  a  d i r e c t o r  may waive n o t i c e l .  Under CBCL s .  
'39iE the s o l e  d i r e c t o r  o f  a  company may c o n s t i t u t e  a  meet ing,  
ke f l n d  CBC: s .  109 s a t i s f a c t o r y  and recomnend i t s  adop t ion :  we 
have a l ready  d e a l t  w i t h  s .  109 !3 :  which r equ i r es  tha t  a  m a j o r i t y  
o f  the d i r e c t o r s  who t r ansac t  a  p i e c e  o f  bus iness be r es i den t  
Canadians. 5 .  139 o f  the d r a f t  Lc t  would f o l l o w  CBCL s .  109. 

CBCS s .  112  makes s p e c i f i c  p r o v i s i o n  f o r  a  w r i t t e n  
r e s o l u t i o n  s igned by a i l  the d i r e c t o r s .  CSCL s .  1 0 9 9 1  a l lows  a 
d i r e c t o r ,  w i t h  unanimous consent ,  t o  p a r t i c i p a t e  i n  a  meet ing Dy 
telephone o r  o t he r  comnunicat ion f a c i i i t y  a l l o w i n g  a l l  
participants t o  hear each o t h e r .  be t h ~ n k  t ha t  b o t h  o f  these 
p r o v i s i o n s  should be adopted w l t h  some changes in tended t o  
improve t h e i r  f l e x i b i l i t y ,  Their  coun te rpa r t s  i n  the d r a f t  Lc t  
a re  d r a f t e d  acco rd i ng l y .  

i f 1  Du t i es  and l i a b i l i t i e s  of d i r e c t o r s  

l i i  Duties 

I C  C i sc l osu re  

C6CA s .  1 1 5  makes f a i r l y  e l abo ra te  p r o v i s i o n  f o r  w r i t t e n  
d i s c l o s u r e  by  a  d i r e c t o r  tha t  he i s ,  o r  tha t  he i s  a  d i r e c t o r  o r  
o f f i c e r  o f  o r  has a  m a t e r i a l  i n t e r e s t  i n .  a  p a r t y  t o  a  " m a t e r i a l "  
con t r ac t  o r  proposed " m a t e r i a l  con t r ac t  w i t h  the c o r p o r a t i o n .  
and i t  goes on t o  p r o h i b i t  h im from v o t i n g  on a l l  bu t  a  few 
c o n t r a c t s  i n  which he has such an i n t e r e s t ,  We agree w i t h  these 
p r o v i s i o n s  as f a r  as they go. and recomnend acceptance, w i t h  some 
changes: see 8. ? i i  o f  the d r a f t  act  and the comnents on that  
s e c t i o n .  

Cn lrnportant ques t i on  i s  whether d isc ' losure t o  the other  
d i r e c t o r s  1s s u f f i c i e n t ,  o r  whether d i s c l o s u r e  should be made t o  
the sha r rho l de r s .  Professor L .C .5 .  Cower's v iew IS  t ha t  
' d ~ s c l o s u r e  t o  one ' s  c ron i es  i s  a  l e ss  e f f e c t i v e  r e s t r a i n t  on 
s e i f - s e e k l n g  than d i s c l o s u r e  t o  those f o r  whom one i s  a  
f i d u c i a r y . '  Gower ,  p .  5?01. and h i s  Ghana Code !Gower, d r a f t  
Ghana Code s .  2 0 7 1 7 1  1 r e q u i r e s  more d e t a i l e d  d i s c l osu res  t o  be 
pu t  i n  a  spec i a i  book which i s  then made a v a i l a b l e  f o r  inspection 
by shareho lders .  The South A f r i c a n  Act r e q u i r e s  p a r t i c u l a r s  o f  
a l l  con t r ac t s  i n  which d i r e c t o r s  have dec la red  an i n t e r e s t  t o  be 
o i ven  a t  each aenera l  meet ino.  We a re  i n c l l n e d  t o  the o ~ l n i o n  
That some th~no -mre  should bg done than 1s r e o t ~ l r e d  hv the CECA 

impos i t i on  o f  a d d i t i o n a l  procedures,  i t  does seem t o  us t ha t  
shareholders  should Know what i n t e r e s t s  t h e i r  d i r e c t o r s  have i n  
co rpora te  t r ansac t i ons  over and above t h e i r  i n t e r e s t s  as 
shareholders and d i r e c t o r s  o f  the c o r p o r a t i o n .  We t h i n k ,  
however, t ha t  i t  should be open t o  the shareho lders .  by  unan imus  



shareholder  agreement, t o  p r o v i d e  o the rw i se ,  and s .  1 1 5 t 9  o f  the 
d r a f t  Act would so p rov i de .  

i B  Good f a i t h ,  ca re  and sk i11  

The c o m n  law t r e a t s  d i r e c t o r s  as f i d u c i a r i e s  and imposes 
upon them a ve r y  h i g h  du t y  o f  honesty  and good f a i t h  towards the 
cbmpany. 4 recent  example i s  Abbey Glen Proper ty  Corpora t ion  v .  
Stumborq 119761 4 W . W . R  2 8 .  where t he  Appe l la te  D i v i s i o n  h e l d  
t ha t  d i r e c t o r s  who o r i g i n a l l y  ac ted  f o r  a  cowany  i n  n e g o t i a t i n g  
f o r  the a c a u i s i t i o n  o f  land must account t o  i t  f o r  the ~ r o f i t s  
r e a l i z e d  t6rough buy ing  the land f o r  themselves, even tkough the 
ev idence was t h a t  they acqui red i t  p r i v a t e l y  o n l y  a f t e r  the 
company's p rospec t i ve  p a r t n e r ,  the p a r t i c i p a t i o n  o f  which bas 
necessary f o r  t he  t r a n s a c t i o n ,  had d e c l i n e d  t o  deal  w i t h  the 
company. I n  so do ing  the cou r t  a p p l i e d  the r i g o r o u s  standards o f  

! H a s t i n  s !  v .  G u l l i v e r  119421 I C l 1  E . R .  3 7 8  I F  L . 1  
and C,&.  allem em S . C . R .  592. So f a r  as care 
and s k i l l  are concerned, however, t he  c o m n  law requ i r es  o n l y  
t ha t  a  d i r e c t o r  act  t o  the s tandard t h a t  cou ld  reasonably  be 
expected from him, and the c o u r t s  have no t  app l i ed  even that  
s tandard  r i g o r o u s l y .  

CECA s .  11711 1 r equ i r es  a d i r e c t o r  t o  " a c t  hones t l y  and i n  
good f a i t h  w i t h  a  view t o  the bes t  i n t e r e s t s  o f  t he  c o r p o r a t i o n . "  
That appears t o  embody the genera l  d u t y  o f  good f a i t h  as imposed 
by  the c o m n  law. The d r a f t e r s  o f  t he  CECA, however, were o f  
the v iew lp roposa ls  p .  e l - 8 2 i  t h a t  i t  abo l i shes  what i s  known as 
t he  " c o l l a t e r a l  purpose" o r  ' 'abuse o f  power'' d o c t r i n e .  under 
which d i r e c t o r s  may no t  exe r c i se  t h e i r  powers f o r  purposes o ther  
than those f o r  which the powers were con fe r r ed  i e g . .  f o r  the 
purpose o f  enab l i ng  them t o  ma in ta i n  c o n t r o l  o f  the c o r p o r a t i o n l .  
and a p p l i e s  o n l y  t he  nwre s imple and d i r e c t  t e s t  embodied i n  the 
words which we have quoted f r m  C E C A  s .  1 1 7 1 : '  We are i n  
agreement w i t h  the C E C A  p r o v i s i o n ,  and we agree w i t h  Professor 
Gower who s a i d  IGower, d r a f t  Ghana Code, p .  1151 t h a t ,  r a t he r  
than t r y i n g  t o  d e f i n e  the best  i n t e r e s t s  o f  the co r .pora t ion ,  i t  
i s  b e t t e r  t o  leave the law t o  develop i n  the hands o f  the judges. 

There i s  a  r e l a t e d  qklest ion which i s  no t  d e a l t  w i t h  i n  the 
C6CA and which has caused us some concern .  I t  i s  the ques t ion  
whether o r  no t  the d i r e c t o r s  should be se t  a t  l i b e r t y  t o  consider 
the i n t e r e s t s  o f  t he  c o r p o r a t i o n ' s  employees. That power i s  
u s u a l l y  t he re ,  as the d i r e c t o r s  a re  u s u a l l y  e n t i t l e d  t o  form the 
o p i n i o n  t h a t  the proper  conduct o f  t h e  c o r p o r a t i o n  s  business 
r e q u i r e s  the c o n f e r r i n g  o f  b e n e f i t s  upon employees so tha t  the 
employees w i l l  serve the c o r p o r a t i o n  b e t t e r ;  bu t  t he re  may be an 
occas iona l  case i n  which the d i r e c t o r s  cannot cons ider  employee's 
i n t e r e s t s  and which may be thought t o  be hard,  such as Parke v .  
D a i l y  News, L t d . ,  I19621 2 A 1 1  E . R .  929 ICh. Dl where t h e  
d i r e c t o r ?  were p reven ted  from making a cash d i s t r i b u t i o n  t o  
employees upon t e rm ina t i on  o f  t he  company's under tak ing  as there 
was no i n t e r e s t  o f  the company which the d i s t r i b u t i o n  cou ld  
prwnote.  Professor  Gower argued s t r o n g l y  f o r  such a power i n  h i s  
d i s cuss i ons  w i t h  us and persuaded us t o  i n c l ude  i t  i n  the d r a f t  
Act which we c i r c u l a t e d  f o r  d i s c u s s i o n  w i t h  our D r a f t  Report .  
St rong adverse r ep resen ta t i ons  were made t o  us by  our  lawyer 
c o n s u l t a n t s ,  however, and i n  the r e s u l t  we have chanaed our 
v iews .  though w i t h  s& r e g r e t .  We s t a r t b y  n o t i n g  i h a t  what i s  
under d i s cuss i on  i s  the c o n f e r r i n g  o f  a  liberty on t he  d i r e c t o r s .  
no t  a  d u t y ,  As we have s a i d ,  i t  i s  o n l y  the excep t iona l  case i n  
which d i r e c t o r s  cannot dec ide  t ha t  t he  c o r p o r a t i o n  should con fe r  



b e n e f i t s  on i t s  employees: and. upon r e f l e c t i o n ,  we do no t  t h i n k  
t ha t  the p r i n c i p l e  tha t  the d i r e c t o r s  should act  i n  the i n t e r e s t s  
o f  the c o r p o r a t i o n  should be endangered las  we t h i nk  i t  would be1 
by a  p r o v i s i o n  suggest ing e i t h e r  tha t  the i n t e r e s t s  o f  the 
employees are the i n t e r e s t s  o f  the c o r p o r a t i o n  o r  tha t  the 
d i r e c t o r s  are a t  l i b e r t y  t o  ac t  i n  favour o f  an i n t e r e s t  whict ,  
c o n f l i c t s  w i t h  tha t  o f  the c o r p o r a t i o n ,  I f  there i s  a  p u b l i c  
p o l i c y  which suggests tha t  a l l  employers, o r  employers whose 
dec i s i ons  are s o c i a l l y  s i g n i f i c a n t  should be taken w i t h  s p e c i f i c  
r ega rd  t o  the I n t e r e s t s  o f  employees, t h i s  i s  no t  the p l ace  t o  
g i v e  e f f e c t  t o  i t .  

There i s  a  fur the^ ques t i on ,  and one which we a re  i n c l i n e d  
t o  dea l  w i t h .  a r i s i n g  from t he  f a c t  t ha t  the c o n s t i t u t i o n  o f  some 
companies a l lows  the e l e c t i o n  o f  a  d i r e c t o r  o f  a company by a 
spec i a l  cons t i t uency  o f  c r e d i t o r s  o r  employers s e e  t h i s  Repor t .  
p .  6 1 )  o r  p r e f e r r e d  shareho lders .  : f  such a  d l r e c t o r  i s  e l e c t e d ,  
the C E C A .  and p robab ly  the present  A l be r t a  law. imposes upon him 
the same du t y  t o  advance t h e  company's i n t e r e s t s  as i s  imposed 
upon the o the r  d i r e c t o r s .  I t  may w e l l  be argued t ha t  the 
d i r e c t o r ' s  f i d u c i a r y  d u t y  p reven ts  h im  from r e p o r t i n g  t o  h i s  
cons t i t uency  and from t a k i n g  i t s  i n t e r e s t s  i n t o  account,  so tha t  
the purpose f o r  which he i s  appointed i s  s t u l t i f i e d .  Our 
i n c l i n a t i o n  i s  t o  adapt a  suggest ion made by  Professor Gower i n  
connec t ion  w i t h  another sub jec t  and t o  r e c o m n d  tha t  t he  
proposed Act p r o v i d e  t h a t ,  i n  cons i de r i ng  whether a t r a n s a c t i o n  
o r  course o f  a c t i o n  i s  i n  t he  i n t e r e s t s  o f  the c o r p o r a t i o n ,  such 
a  d i r e c t o r  "may g i v e  spec i a l  bu t  no t  e x c l u s i v e  cons i de ra t i on ' '  t o  
the i n t e r e s t s  o f  t he  s p e c i a l  cons t i t uency ,  and s .  1 1 7 r S )  o f  t he  
d r a f t  Act would so p r o v i d e .  We do no t  t h i n k  tha t  the Act should 
go much f u r t h e r  i n  the d i r e c t i o n  o f  a l l o w i n g  the d i r e c t o r  t o  act  
aga ins t  the i n t e r e s t s  o f  t he  c o r p o r a t i o n ,  and we t h ~ n k  t ha t  t h i s  
p r o v i s i o n ,  d e s p i t e  i t s  vagueness. w i l l  be o f  some ass i s t ance .  

We now t u r n  t o  ca re ,  d i l i g e n c e  and s k i l l .  CECA s ,  i l 7 l l l : b i  
r e q u i r e s  a  d i r e c t o r  t o  " e x e r c i s e  the ca re ,  d i l i g e n c e  and s k i l l  
t ha t  a  reasonably  prudent  person would exe rc i se  i n  comparable 
c i r cumstances . ' '  a  requirement which i n  the view o f  the d r a f t e r s  
o f  the CGCL s i g n i f i c a n t l y  r a i s e s  the standards t o  which d i r e c t o r s  
must conform. We have l i t t l e  d i f f i c u l t y  i n  agreeing w i t h  the 
s tandard  i nso fa r  as i t  r e l a t e s  t o  ca re  and d i l i g e n c e :  we t h i n k  
t ha t  the law has a p p l i e d  much t o o  low a  s tandard i n  t h i s  a rea .  
and tha t  the i n t r o d u c t i o n  o f  a  s tandard  which the cou r t  should 
t r y  t o  app ly  o b j e c t i v e l y  i s  a  s i g n i f i c a n t  improvement. We have 
more d i f f i c u l t y  about t he  r e f e rence  t o  s k i l l .  F i r s t l y ,  we t h i n k  
t ha t  t he re  may be some d i f f i c u l t y  i n  t he  i n t e r p r e t a t i o n  o f  the 
p r o v i s i o n :  f o r  example, i s  t he  s tandard  app l i cab l e  t o  a  s p e c i a l l y  
q u a l i f i e d  p ro fess i ona l  person o r  businessman the same as t ha t  
a p p l i c a b l e  t o  one who does no t  have t he  spec i a l  q u a l i f i c a t i o n ?  
Secondly,  the impos i t i on  o f  each a d d i t i o n a l  requirement i s  l i k e l y  
t o  i n h i b i t  persons from accep t i ng  d i r e c t o r s h i p s ,  and a  
requirement o f  the possess ion and a p p l i c a t i o n  o f  a  degree o f  
s k i l l  which w i l l  e f f e c t i v e l y  be d e f i n e d  by a  cou r t  a f t e r  the 
event i s  l i k e l y  t o  be m r e  i n h i b i t i n g  than some o ther  
requi rements might  be .  Having s a i d  a l l  t h a t ,  however, we 
recogn ize  the advantages o f  adop t ing  t he  C E C A  s tandard:  i n  a  
mat te r  o f  t h i s  importance i t  i s  best  t ha t  the s t a t u t e  law be 
u n i f o r m  so t ha t  the s tandard w i l l  be g e n e r a l l y  known and so tha t  
t h e  p r a c t i c a l  and j u d i c i a l  exper ience i n  severa l  j u r i s d i c t i o n s  
can be brought  t o  bear upon i t s  interpretation and e v a l u a t i o n .  
F u r t h e r ,  i t  i s  l i k e l y  t ha t  any a l t e r n a t i v e  d r a f t i n g  which we 
might  propose would s u f f e r  f rom s i m i l a r  drawbacks o f  vagueness o r  



would f a l l  i n t o  the d i f f i c u l t i e s  attendant upon undue 
s p e c i f i c i t y .  F i n a l l y ,  we th ink  that j u d i c i a l  i n te rp re ta t i on  i s  
the best process fo r  the fur ther  development and app l ica t ion o f  
the standard and that the disadvantages o f  that process are 
outweighed by i t s  advantages. ~ c c o r d i n g l y ,  we recomnend the 
adoption o f  the CECA standards, and s .  117111 o f  the d r a f t  bct 
would adopt them. 

ICi Exculpation 

Under CBCA s .  117131 the corporation cannot r e l i e v e  a 
d i rec to r  o f  the dut ies  inposed by the C B C A  or regulat ions or from 
l i a b i l i t y  fo r  a breach, The on ly  exception i s  that a unanimus 
shareholder agreement which withdraws powers from the d i rec to rs  
re l ieves them from the re la ted  ob l iga t ions,  but the ob l iqa t ions 
of which the d i r e c t o r s  are re l ieved- then devolve upon th; 
shareholders. 

We accept the p o l i c y  o f  the C B C A .  The dut ies of d i rec to rs  
are amng the fundamental ground ru les  determining the 
re la t i onsh ip  amng the various elements i n  the corporat ion and 
should not be capable o f  being changed. Once a duty has been 
breached the corporat ion would be able t o  release a d i rec to r  from 
l i a b i l i t y  on appropr iate terms. but that could on ly  be done by 
d i rec to rs  who are themselves under the dut ies  o f  honesty, good 
f a i t h ,  care, d i l i gence  and s k i l l ,  and, an irrproper release would 
g ive  a shareholder a r i g h t  t o  apply t o  b r i n g  a de r i va t i ve  act ion 
under s. 232 o f  the d r a f t  Act or would g ive  him a r i g h t  o f  act ion 
against those other d i rec to rs  under s. 234. 8 .  117131 o f  the 
d r a f t  Act therefore fo l lows CECA s .  1 1 7 1 3 1 .  

( D l  Dissent @ d i rec to r  

CECA s .  118111 provides that a d i rec to r  who i s  present at a 
meeting i s  "deemed" t o  have consented t o  a reso lu t ion  unless h i s  
dissent i s  recorded i n  the minutes, or unless he requests that 
that be done, or unless he gives imnediate not ice  o f  d issent .  We 
are i n  agreement w i t h  t h i s  prov is ion as a matter o f  evidence, i f  
the ambiguity i n  the word "deemed" i s  remved by making i t  clear 
that the deeming i s  rebut tab le .  5 .  1181111d1 o f  the d r a f t  Act 
would therefore al low a d i rec to r  t o  rebut by other evidence h i s  
consent t o  a reso lu t i on .  

We are t roubled,  however, by C E C A  s. 1 1 8 1 3 1  which t reats  an 
absent d i rec to r  as consenting t o  things done at a meeting unless 
he objects w i t h i n  7 days o f  becoming aware o f  them. Preiumably 
the p rov is ion  i s  intended t o  prevent a d i rec to r  from avoiding 
l i a b l i t y  by absenting himself from meetings. 

8 .  9.16151 o f  the d r a f t  C B C A  would have inposed the 
ob l i ga t ion  upon the d i rec to rs  only w i th  regard t o  matters 
re fe r red  t o  i n  s .  9.24121, which are s im i la r  t o  those re fer red to 
i n  5 .  113131 o f  the d r a f t  Act .  The explanation given by the 
d ra f te rs  !Proposals p .  781 i s  as fo l lows: 

2 2 4 .  Section 9.16151 i s  new. Gower, i n  
Modern C m a n y  Law, 3rd,  ed. .  1969. at p .  551 
remarks that  "Though i t  i s  said that 
i d i r e c t o r s l  ought t o  attend these meetings 
! o f  the board)-whenever they can, the caGes 
suggest that  t h i s  i s  l i t t l e  m r e  than a pious 
hope. As i n  other walks o f  l i f e ,  i f  anything 



i s  going wrong there are great advantages i n  
' n o t  being there."' See a lso  Re Dominion 
Trust Co. ( 1 9 1 7 1  32 DLR 63. Subsection 1 5 )  -- 
i s  designed t o  make i t  c lear  that absence 
f r m  meetings at which important decisions 
a f fec t i ng  the corporate f i nanc ia l  s t ruc tu re  
are made w i l l  not per se r e l i e v e  the absent 
d i rec to r  o f  h i s  s ta tu to ry  l i a b i l i t y  under 
t h i s  sect ion.  

We sympathize w i t h  the i n t e n t i o n ,  b u t ,  p a r t i c u l a r l y  when the 
prov is ion extends t o  a l l  act ions o f  the d i r e c t o r s ,  we question 
i t s  fa i rness and i t s  ef fect iveness i n  performing i t s  intended 
funct ion.  

We s t a r t  from the p ropos i t i on  that  the absence o f  a d i rec to r  
from a meeting i s  not i t s e l f  evidence o f  culpable lack of 
d i l igence:  no d i rec to r  can be expected t o  avoid or t o  overcome 
a l l  i l l n e s s ,  t o  avoid a l l  c o n f l i c t i n g  business engagements, or t o  
r e f r a i n  from taking a l l  vacations. A d i rec to r  should therefore 
not be put  a t  a disadvantage merely because he d i d  not attend a 
meeting. and i f  loss r e s u l t s  from h i s  lack o f  d i l i gence  s .  1 1 7 1 1 1  
o f  the d r a f t  Act already would impose an ob l i ga t ion  which 
involves a remedy. We go on t o  say that d i rec to rs '  meetings are 
for  the purpose o f  a l lowing d i r e c t o r s  t o  review and t o  discuss 
mater ia ls and debate issues, and that  i t  i s  not f a i r  t o  a 
d i rec to r  t o  requ i re  him, without the benef i t  o f  the review and 
the debate, t o  make a dec is ion on important issues, and then t o  
impose l i a b i l i t y  upon him i f  he comes t o  the wrong decis ion upon 
such p a r t i a l  informat ion as he can ob ta in  a f te r  the f a c t .  The 
d i r e c t o r ' s  ex post fac to  approval o r  r e j e c t i o n  i s  i r re levan t  t o  
what ac tua l l y  happens, there being nothing i n  the CBCA t o  suggest 
that  h i s  vote w i l l  be counted r e t r o a c t i v e l y  and strong reason why 
i t  should n o t :  l i a b i l i t y  i s  therefore t o  be imposed i f  he f a i l s  
t o  do something, even though i t  would not advance the 
corporat ion 's  i n te res ts  i f he d i d  do i t .  F i n a l l y ,  a d i rec to r  
w i l l  be able t o  avoid a l l  l i a b i l i t y  inposed by the subsection by 
f i l i n g  a dissent f r m  the business done at the meeting, and we do 
not th ink  that f i n a n c i a l  i i a b i l i t y  should, i n  e f f e c t ,  be imposed 
upon a d i rec to r  merely because he i s  not s u f f i e n t l y  versed i n  the 
a r t  of se l f -p ro tec t ion  t o  f i l e  d issents as a matter o f  rou t ine .  
For these reasons we have not inc luded a counterpart C B C A  s. 
118(31 i n  the d r a f t  Act .  

( E l  Remuneration of d i rec to rs  

Professor Gower i n  h i s  d r a f t  Ghana Report advocated a 
prov is ion that a l l  remuneration o f  d i rec to rs  i s  t o  be determined 
by ordinary reso lu t i on ,  i . e . .  by the shareholders. His purpose 
was " t o  prevent one o f  the nwst c o m n  abuses, namely, running 
companies for  the sole benef i t  o f  the d i rec to rs  who take 
everything by,,way o f  remuneration, leaving nothing for  the 
shareholders. His view was that  i n  the absence o f  such a 
p rov i s ion  the shareholders have nothing t o  say about the 
d i rec to rs '  remuneration and do not even know about i t .  

CBCA s .  120 al lows the d i r e c t o r s  t o  set t h e i r  own 
remuneration and that  o f  the o f f i c e r s  and employees, subject t o  
the a r t i c l e s  and a unanimous shareholders' agreement. That 
resu l t s  i n  an obvious c o n f l i c t  o f  i n t e r e s t .  The present Alberta 
l a w  i s  that the d i r e c t o r s  as such have no r i g h t  t o  remuneration 
unless i t  i s  provided for  i n  the a r t i c l e s  or by shareholders' 



reso lu t i on  (see Re Georqe Newman & 118951 1 Ch. 674  l C . A . 1 I .  
and A r t i c l e  53 o f  Table A ,  when appl icable,  requires the i r  
remuneration t o  be f i x e d  by ordinary reso lu t i on ;  but the 
d i rec to rs  have power t o  f i x  the remuneration o f  o f f i c e r s  and 
employees, who may, o f  course, inc lude some or a l l  o f  the 
d i r e c t o r s .  

We sympathize w i th  Professor Gower's view, and we recognize 
the oppor tun i t ies  for  abuse under the CECA p rov i s ion .  We do not 
th ink ,  however, that  we are prepared t o  go so far  as t o  require 
the remuneration o f  d i r e c t o r - o f f i c e r s  t o  be f i x e d  by ordinary 
reso lu t i on .  For one th ing,  such a p rov i s ion  would make i t  very 
d i f f i c u l t  fo r  a company o f  substant ia l  s ize  t o  r e c r u i t  a member 
o f  senior management who i s  u n w i l l i n g ,  u n t i l  he i s  assured o f  h i s  
terms o f  employment, t o  pub l i c i ze  or even t o  form, an in ten t ion  
o f  leaving h i s  current  employer; and i n  general i t  does not seem 
t o  us that  the shareholders are the best judges o f  necessary 
sa lar ies  or that  they are themselves f ree o f  s e l f  i n te res t .  

I n  our Draf t  Report, we suggested that a corporat ion should 
d isc lose t o  i t s  shareholders the aggregate amount o f  the d i r e c t  
remuneration pa id  t o  each d i rec to r  and o f f i c e r  o f  the 
corporat ion.  We are s t i l l  o f  the op in ion that  that  d isc losure 
would be sa lu tary .  We have however been persuaded that Alberta 
should not under present circumstances requ i re  greater d isc losure 
than other Canadian j u r i s d i c t i o n s  requ i re .  S .  120121 o f  the 
d r a f t  Act therefore provides for regu la t ions t o  prescr ibe the 
amount o f  d isc losure  t o  be required.  M ino r i t y  shareholders w i l l  
otherwise have t o  be l e f t  t o  t h e i r  remedy for  oppression. 

l i i 1  L i a b i l i t i e s  

i A )  For breach o f  duty 

I t  i s  c lear  that under the C E C A  a d i r e c t o r  who does not act 
honestly and i n  good f a i t h  w i th  a view t o  the best i n te res ts  o f  
the corporat ion,  or who does not exerc ise the r e q u i s i t e  care. 
d i l i gence  and s k i l l ,  w i l l  be l i a b l e  i n  damages fo r  any resu l t i ng  
loss t o  the corporat ion,  and w i l l  be l i a b l e  t o  account t o  i t  for 
any bene f i t s  wrongly received by him. S .  117  o f  the d r a f t  Act 
would have the sameeffect  

I E i  For spec i f i c  contraventions of the Act 

CECA s .  1 1 3  inposes what amounts t o  absolute l i a b i l i t y  upon 
d i r e c t o r s  who take p a r t  i n  spec i f i ed  acts which are contrary to 
the s ta tu te  [sub jec t  t o  s .  118131 which al lows them t o  r e l y  on 
f i n a n c i a l  statements and r e p o r t s ) .  The spec i f i ed  acts include 
issu ing shares a t  an undervalue fo r  considerat ion other than 
money and the approval o f  various payments when a relevant 
l i q u i d i t y  or solvency tes t  i s  not s a t i s f i e d ,  inc lud ing the 
payment o f  dividends, the buy-back o f  shares, the making o f  loans 
t o  shareholders, d i rec to rs  or o f f i c e r s ,  the indemnif icat ion o f  
d i r e c t o r s ,  and even the making o f  payments d i rec ted  by the court 
under s. 184 and s .  2 3 4 .  They include the payment o f  more than a 
reasonable carmission on the sale o f  shares and the issue o f  
shares fo r  a d e f i c i e n t  consideration other :han money. I n  sane 
o f  these cases, a s im i la r  l i a b i l i t y  i s  inposed by the ACA, and i n  
a l l  o f  them we th ink  that the inpos i t i on  o f  l i a b i l i t y  i s  needed 
i n  order t o  avoid abuse and t o  ensure that  d i r e c t o r s  g ive  prcper 
considerat ion t o  the requirements o f  the Act. Therefore, though 
recognizing that  they may upon occasion make i t  d i f f i c u l t  fo r  



d i rec to rs  t o  decide when they can a c t ,  we r e c m n d  the adoption 
o f  the CBCA provis ions and s. 113111 and 131 o f  the d r a f t  Act 
would fo l low the CBCA, subject t o  two changes. F i r s t l y ,  we have 
added s .  11318) t o  pro tec t  a d i r e c t o r  who approves f i nanc ia l  
assistance i n  contravention o f  s .  42 unless he does so knowingly 
or unless he could reasonably have known that he was doing so. 
Secondly, at the suggestion o f  our lawyer consultants we have 
added s. 11312) so that i t  would not impose l i a b i l i t y  w i th  
respect t o  shares which are,  upon a l lo tment ,  required by the 
Secur i t ies Ccmnission t o  be he ld  i n  escrow and which are 
subsequently surrendered for  cance l la t ion  under the escrow 
agreement; i f  the shares are cancelled without ever being 
e f f e c t i v e l y  issued, the corporat ion does not lose merely because 
they were techn ica l ly  issued at an undervalue. 

A d i rec to r  who i s  l i a b l e  under CBCA s .  113 i s  e n t i t l e d  t o  
con t r i bu t ion  from other d i r e c t o r s  who are a lso  l i a b l e ,  and may 
apply for  an order requ i r i ng  rec ip ien ts  o f  the money t o  repay i t  
t o  him. We th ink  that these provis ions are sa t i s fac to ry ,  though 
we th ink  that the repayment p rov is ion  should al low the court t o  
compel repayment t o  the corporat ion instead o f  the d i r e c t o r .  S .  
113151 and 16) o f  the d r a f t  Act would g i v e  e f fec t  t o  these views 

i C )  For waqes 

Directors have long been l i a b l e  i n  Alberta for  wages o f  
employees: see A C A  s. 7 7 .  There are arguments against the 
imposi t ion o f  that l i a b i l i t y :  i n  the case o f  a canpany w i t h  
large numbers of employees the l i a b i l i t y  could be crushing and 
the actual bene f i t  t o  employees small ;  and the po ten t ia l  
l i a b i l i t y  might, t o  the detr iment of the employees as wel l  as t o  
the detriment o f  the shareholders and c r e d i t o r s ,  cause the 
d i rec to rs  t o  shut down a business which s t i l l  has a reasonable 
chance o f  s u r v i v a l ,  so that  wages w i l l  stop accruing whi le the 
corporat ion has enough assets t o  meet them. We th ink ,  however, 
though not unanimously, that  the bene f i t s  o f  the prov is ion 
outweigh i t s  disadvantages; the existence of the l i a b i l i t y  w i l l  
cause the d i rec to rs  t o  take care that  the wages o f  enployees are 
provided f o r .  We also th ink ,  though again not unanimously, that  
although s .  44 and 45 o f  the Alberta Labour Act. 1973. provide a 
quasi-cr iminal  procedure under which a d i r e c t o r  who acquiesces i n  
a corporat ion 's  f a i l u r e  t o  pay wages can be compelled t o  pay 
them, the proposed ABCA should s t i l l  impose a c i v i l  l i a b i l i t y .  
We have accordingly ca r r i ed  forward CECA s .  114 wi th  changes made 
t o  pro tec t  d i rec to rs  who act reasonably o r  are not i n  a p o s i t i o n  
t o  cont ro l  the corporat ion.  See the comnent on s .  1 1 4  o f  the 
proposed d r a f t  Act. 

( i i i i  Indemnif icat ion of d i r e c t o r s  

CBCA s. 119(11 al lows a corporat ion t o  indemnify a d i rec to r  
against t h i r d  pa r t y  claims i f  he acts honest ly  and i n  good f a i t h  
w i t h  a view t o  the best i n te res ts  o f  the corporat ion,  and ( i n  the 
case o f  a c r imina l  or admin is t ra t ive  proceeding for  a monetary 
pena l ty )  i f  he had reasonable grounds fo r  be l iev ing that the 
conduct was lawful .  CECA s .  119l21 al lows the corporat ion.  with 
the a ~ ~ r o v a l  of the cour t ,  t o  indemnify such a d i rec tor  against - 
the costs and expenses o f  a d e r i v a t i v e  ac t ion.  CBCA s .  11913) 
requires the corporat ion t o  indemnify against costs and expenses 
a s u f f i c i e n t l y  honest and ca re fu l  d i r e c t o r  who i s  substant ia l ly  
successful. CBCA s. 119141 al lows a corporat ion t o  insure i t s  
d i rec to rs  against l i a b l i t y  fo r  breach o f  any duty or ob l i ga t ion  



other  than the du t y  o f  honesty and good f a i t h .  These p rov i s i ons  
appear t o  us t o  be app rop r i a te ,  though we recomnend the a d d i t i o n  
t o  s .  119131 o f  a  p r o v i s i o n  l i k e  tha t  i n  Saskatchewan B C A  s .  
119131 which would leave i t  open t o  the cou r t  t o  dec ide  t ha t  a  
d i r e c t o r  who cwnpl ies w i t h  the cond i t i ons  o f  the subsect ion i s  
never the less not  f a i r l y  and reasonably e n t i t l e d  t o  indemni ty .  
S .  119 o f  the  d r a f t  Act would g i v e  e f f e c t  t o  these views. 

4 .  Shareholders 

Par t  Xi o f  the CBCA dea ls  p r i m a r i l y  w i t h  proceedings o f  
shareholders though i n  pass ing i t  dea ls  w i t h  some lesser  
sub jec t s .  This  i s ,  i n  genera l ,  an area o f  compara t i ve ly  l i t t l e  
con t roversy  ( though some may t h i n k  t ha t  the  p r o v i s i o n s  f o r  
c i r c u l a t i o n  o f  shareholders'  proposals  i n  CECA s .  131  and the 
reduc t i on  o f  the share q u a l i f i c a t i o n  f o r  r e q u i s i t i o n i n g  a  meeting 
under CECA s .  137 do not f a l l  w i t h i n  tha t  d e s c r i p t i o n l .  We have 
accepted most o f  the C E C A  p r o v i s i o n s  bo th  i n  the i n t e r e s t s  o f  
u n i f o r m i t y  and because they appear s u i t a b l e ,  though w i t h  some 
reduc t i on  i n  the harness f o r  c l o s e l y  h e l d  co rpo ra t i ons  and w i t h  
some changes i n  d e t a i l .  We r e f e r  the reader t o  the  c m e n t s  on 
s .  126 t o  139.1 o f  the d r a f t  Ac t .  I S .  140 dea ls  w i t h  the  
unanimous shareholder agreement and i s  d ~ s c u s s e d  i n  t h i s  Report 
under t ha t  heading I 

5. O f f i c e r s  

The d i r e c t o r s  o f  a  la rge  co rpo ra t i on  necessa r i l y  de lega te  
much power t o  i t s  sen io r  o f f i c e r s ,  some o f  whom may be d i r e c t o r s ,  
and "management" may w e l l  dominate the  c o r p o r a t i o n .  As we have 
a l ready mentioned, the CBCA recognizes t h a t  those f a c t s  may lead 
t o  some undes i rab le  e f f e c t s ;  CBCA s .  9712)  r e q u i r e s  t ha t  a  
d i s t r i b u t i n g  co rpo ra t i on  have a t  l eas t  two non-management 
d i r e c t o r s ,  and C B C A  s .  165111 requ i r es  a  m a j o r i t y  o f  
non-management d i r e c t o r s  on the a u d i t  cornnit tee. 

The appointment o f  o f f i c e r s  o f  a  c l o s e l y  h e l d  co rpo ra t i on  i s  
more l i k e l y  t o  be made f o r  formal purposes; and the o f f i c e  he ld  
i s  more l i k e l y  t o  r e f l e c t  the importance o f  the o f f i c e r  as 
shareholder o r  d i r e c t o r .  

The C B C A  does not deal  n x t n n s i v e l v  w i t h  o f f i c e r s .  The ~ ~~- - ~ ~ -  .~ - ~. ~ - , ~ ~ ~  - - - -  
e f f e c t  o f  C E C A  s .  116 t o  120 i s  t o  leave t he  c o n t r o l  o f  the 
o f f i c e r s  o f  the co rpo ra t i on  t o  the  d i r e c t o r s  un less the  a r t i c l e s  
o f  i nco rpo ra t i on  o r  a  unaninous shareholder agreement o therw ise  
p rov i de ;  and a  d i r e c t o r  may be an o f f i c e r .  Under CECA s .  117, an 
o f f i c e r  i s  under the  same d u t i e s  o f  honesty ,  good f a i t h ,  care.  
d i l i g e n c e  and s k i l l  as a  d i r e c t o r ,  and C B C A  s .  119 makes the same 
prov;sions f o r  the i ndemn i f i ca t i on  o f  o f f i c e r s  as i t  makes f o r  
the  i ndemn i f i ca t i on  o f  d i r e c t o r s .  We t h i n k  t ha t  i n  the  e x i s t i n g  
s t a t e  o f  the  law and p r a c t i c e ,  these p r o v i s i o n s  a re  adequate and 
s a t i s f a c t o r y ,  and we have fo l lowed them i n  the d r a f t  Ac t .  



V I l I  

CAPITAL AND SHARES OF THE CORPORATION 

1 .  Shares 
ial Par value and no par value shares 

An Alberta conpany may have shares with par value, shares 
without par value, or both. Par value shares were instituted by 
English company law and therefore came into Canadian company law 
first. According to Professor L.C.B. Gower iGower p. 1221 the 
law tries to ensure that a company with a share capital raises i t  
and subsequently makes no return to its shareholders unless net 
assets are retained which equal or exceed the value of that 
capital. The fund of credit thus created acts as a substitute 
for the personal credit of a private trader or partnership and 
enables the company to have a chance of survival in the harshly 
competitive world of comnerce. However, the law does not 
require that a capany raise a substantial amount of capital by 
way of shares, nor does i t  ensure that a capany will not lose 
the capital so raised. The original purpose of requiring shares 
to have a nominal or par value has never been realized, and we do 
not think that shares with a nominal or par value serve any 
useful purpose. 

No par value shares came into Canadian law from the United 
States. Their use recognizes that a share is sinply a share in 
all or some of the rights of ownership of a conpany, which 
include the right to vote, the right to receive dividends, and 
the right to participate in distribution of capital. 

We now turn to the question: Should the proposed ABCA 
~rovide for oar value shares and also for no oar value , - 

shares?  here is also asecond question: 1f' not, which should 
be abolished? 

A t  this point we will quote extensively from the Proposals 
for a New Business Corporations Law for Canada at pp. 36-37: 

97. Section 5 . 0 1 1 1 )  is new and departs 
radically from the present Act as well as 
from the legislation of most other 
jurisdictions. Most corporation legislation 
permits the issue of both par value and no 
par value shares. 

98. Section 5 . 0 1 1 1 1  prohibits the issue of 
shares with par value because par values are 
arbitrary and misleading. If an investor 
buys 1 , 0 0 0  shares of $ 1  par value in a 
corporation with an issued capital of 1 0 , 0 0 0  
shares of $ 1  par value the true measure of 
his investment is not $ 1 . 0 0 0  but a 10% share 
in the business, the value of which must 
necessarily fluctuate as the fortunes of the 
business change. He is unlikely to have paid 
exactly $ 1 . 0 0 0  for his shares. nor will 
$ 1 . 0 0 0  represent their current market value 
or liquidation value. A share is simply a 



proportionate interest in the net worth of a 
business. Par values obscure this reality, 
while the concept of a share without par 
value precisely ehodies i t  !though the words 
no par value are, strictly, redundant). What 
matters to an investor is the proportionate 
size of his investment in a corporation, not 
the arbitrary rronetary denomination 
attributed to that investment. Par value may 
be especially misleading to an 
unsophisticated investor. A share with a par 
value of $ 5  might well appear to be a bargain 
at $2, even though the share is in fact 
worthless . . . .  

99. No par shares also give greater 
flexibility in arranging a corporation's 
capital structure. A corporation with no par 
shares trading at so high a price as to 
hinder their marketability can easily split 
these shares into a larger number of shares. 
each of which will still be of no par value. 
Correspondingly, i f  the market price has 
fallen below the issue price, a corporation 
can raise additional capital by issuing 
additional shares at the current market price 
without running into obstacles against the 
issue of shares at a discount, such as those 
contained in s. 1612lof the present Act. 

100. Another reason for abolishing the 
concept of par value is our wish to eliminate 
the accounting and disclosure problems which 
result from i t .  Much confusion has been 
caused in the past by such terms as "paid-in 
surplus", contributed surplus" and 
"distributable surplus" which have been used 
to reflect the amount in excess of par value 
received by a corporation upon the issue of 
its shares. Terms like these have cluttered 
and confused many a corporate balance sheet. 
Par value leads to a great deal more 
confusion when corporations are allowed to 
purchase their own shares. Each such 
purchase leads to problems of accounting for 
and reflecting the "profits" or losses'' 
arising when the shares are purchased at 
prices different from par. As will be seen 
later in this Part, we have relaxed the 
traditional prohibitions against corporations 
purchasing their own shares. We have decided 
that this progressive step should not be 
marred by the accounting confusion which 
would result from retaining the archaic and 
meaningless concept of par value. 

101. Section 12161 of the present Act 
permits all shares, except redeemable shares 
or those having a priority as to return of 
capital on liquidation, to be without par 
value. Normally, shares which are redeemable 
or which give the holders a priority in 



l i q u i d a t i o n  p rov i de  f o r  the  payment o f  a  sum 
no g rea te r  than the  a r b i t r a r y  par va lue  o r ,  
sometimes, par va lue p l u s  an a d d i t i o n a l  
"premium" expressed as a percentage o f  par  
va lue .  I n  f a c t ,  the concept o f  par va lue  i s  
not  needed t o  c r e a t e  redeemable shares or  
shares havino a o re fe rence  i n  l i o u i d a t i o n .  
What i s  o a i d - t o  a ho lder  o f  such 'shares i s .  -~ - . - ~ -  - -  ~~~ ~ ~~~ 

a f t e r  a l l ,  a  sumof  nwney, not  a  l ega l  
concept.  There i s  no reason why shares 
w i thou t  par va lue  cannot be c rea ted  w i t h  the 
same terms. I t  i s  mere ly  necessary t o  
spec i f y  i n  the a r t i c l e s  o f  i nco rpo ra t i on  the 
redemption or  l i q u i d a t i o n  p r i c e ,  or  the  
manner i n  which t ha t  p r i c e  w i l l  be 
determined, upon redemption or  l i q u i d a t i o n  

Professor Gower [Gower p .  1241 p u t s  the p r o p o s i t i o n  t h i s  way: 
"The r e a l  case f o r  no-par i s  t h a t  i t  renders the t r u e  na tu re  o f  a  
share more i n t e l l i g i b l e  and p reven ts  people from be ing  m i s l e d " .  
To a l l  t h i s  we would mere ly  add t h a t  the  t ime o f  law schools and 
law s tudents ,  and the  t ime o f  lawyers and c l i e n t s ,  should no 
longer be wasted upon a c q u i r i n g  an understanding o f  the mys te r ies  
o f  par va lue shares. Our recomnendation i s  t ha t  par  va lue  shares 
be abol ished,  and s .  2411) o f  the  d r a f t  Act would g i v e  e f f e c t  t o  
tha t  v iew.  

Concerns have been expressed t o  us tha t  the a b o l i t i o n  o f  par 
va lue shares would a l s o  a b o l i s h  c e r t a i n  procedures under which 
business a f f a i r s  can be arranged so as t o  min imize t a x a t i o n :  and, 
w h i l e  we do not  as a genera l  mat te r  t h i n k  t ha t  the  bas i c  law o f  
business co rpo ra t i ons  should be warped t o  a l l ow  f o r  ephemeral 
p rov i s i ons  i n  a t ax i ng  s t a t u t e ,  we want the proposed A B C A  t o  
p e r m i t ,  r a t he r  than t o  r e s t r i c t ,  l e g i t i m a t e  business a c t i v i t i e s .  
We have s a t i s f i e d  ourse lves  by  our  c o n s u l t a t i o n ,  however, t h a t .  
i f  there i s  a  problem, i t  a r i s e s  f rom the r u l e  t ha t  a  co rpo ra t i on  
must add the f u l l  proceeds o f  the sa le  o f  shares t o  a s t a t e d  
c a p i t a l  account,  a  problem t o  which we w i l l  r e t u r n :  and we a re  
conf i rmed i n  our op in i on  t h a t  the  a b o l i t i o n  o f  par va lue shares 
w i l l  not i n t e r f e r e  w i t h  business e f f i c i e n c y .  5 .  24111 o f  the 
d r a f t  Act would t he re fo re  r e q u i r e  a l l  shares o f  a  co rpo ra t i on  t o  
be w i thou t  nominal or  par va lue .  

' b l  Cwman and p re fe r red  shares 

We do no t  t h i n k  i t  necessary t o  d iscuss at  l eng th  the na tu re  
and r e l a t i o n s h i p  o f  cwman and p r e f e r r e d  shares. 

I f  there i s  o n l y  one c l a s s  o f  shares, we t h i n k  t h a t  the 
shares should be equal i n  the r i g h t  t o  vo te ,  the r i g h t  t o  r ece i ve  
d iv idends ,  and the r i g h t  t o  share i n  p rope r t y  upon d i s s o l u t i o n .  
CBCA s .  24131 so p rov ides .  I n  Jacobsen v .  Un i ted  Canso O i l  6 m . ,  dune 12th.  1980,  P . B .  7901-10596. Calgary. M r .  J u s t i c e  
Forsyth h e l d  t ha t  s .  2413) ; nva l i da tes  a p r o v i s i o n  i n  the  
a r t i c l e s  o f  cont inuance o f  a  CBCA co rpo ra t i on  land we t h i n k  tha t  
the same reasoning would apply t o  a r t i c l e s  o f  i nco rpo ra t i on1  
which would r e s t r i c t  a  shareholder t o  vo t i ng  1 , 0 0 0  shares no 
mat ter  how many shares he ho lds .  We t h i n k  tha t  the  law should be 
as the judge has h e l d  i t  t o  b e .  I f  the case should go t o  appeal.  
and i f  the appeal should be success fu l ,  we t h i n k  t ha t  
cons ide ra t i cn  would then have t o  be g i ven  t o  the i n s e r t i o n  o f  
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s t ronger  a f f i r m a t i v e  wording i n  the  proposed A B C A .  

M r .  J u s t i c e  Fo rsy th ' s  dec i s i on  however, i n s o f a r  as i t  
r e l a t e s  t o  the  C E C A .  i s  founded e n t i r e l y  upon C E C A  s .  24131 which 
app l i es  o n l y  "if a co rpo ra t i on  has o n l y  one c l a s s  o f  shares" .  
The judge d i d  n o t  express ly  say so, b u t  i t  appears t h a t  if the  
c o r p o r a t i o n  b e f o r e  h im had had more than one c l a s s  o f  shares, h i s  
d e c i s i o n  might  have been d i f f e r e n t .  I n  the  present  s t a t e  o f  CBCA 
s .  24, i t  i s  easy t o  see why the judge might  h o l d  t ha t  v iew,  as 
C E C A  s .  24141 which a l lows  the  a r t i c l e s  t o  p rov i de  f o r  more than 
one c l a s s ,  does no t  say tha t  the shares o f  a c l ass  a re  equa l .  
However, w h i l e  the  C B C A  draws a d i s t i n c t i o n  between a co rpo ra t i on  
hav ing one c l a s s  o f  shares and a c o r p o r a t i o n  hav ing more than one 
c l a s s ,  we do no t  t h i n k  t ha t  tha t  d i s t i n c t i o n  i s  based upon any 
p o l i c y  cons ide ra t i ons .  I t  appears t o  us t ha t  the  r e l a t i o n s h i p  o f  
Un i ted  Canso's c m n  shareholders among themselves should be the 
same whether or  not  the co rpo ra t i on  had issued another c l a s s  o f  
shares. 5 .  24151 o f  the d r a f t  Act would t h e r e f o r e  app ly  t o  
co rpo ra t i ons  hav ing  more than one c l a s s  o f  shares the r u l e  that  
the r i g h t s  o f  the  ho lders  o f  the shares o f  a c l ass  a re  equa l .  S .  
22151 o f  the  proposed Ontar io  E C A  con ta i ns  the  same p r o v i s i o n .  

We recognize however t ha t  i t  i s  n o t  uncomnon f o r  the  shares 
o f  a c l a s s  t o  be issued i n  d i f f e r e n t  s e r i e s .  We recognize a l so  
t ha t  the  use o f  s e r i e s  i s  a l e g i t i m a t e  bus iness procedure, and 
t h a t  p r a c t i c a l  cons idera t ions  make i t  necessary f o r  the  d i r e c t o r s  
o f  a c o r p o r a t i o n  which f l o a t s  an i s sue  o f  shares t o  be ab le  t o  
determine the  p r i c e  and d i v i dend  r a t e  o f  the o f f e r i n g .  To 
r e q u i r e  the  h o l d i n g  o f  a meet ing o f  shareholders t o  c r e a t e  a new 
c l a s s  o f  shares would make p u b l i c  f l o t a t i o n s  d i f f i c u l t ,  and i n  a 
p a r t i c u l a r  case might  s t u l t i f y  a f l o t a t i o n .  S .  27  o f  the d r a f t  
Act would t he re fo re  permi t  shares t o  be issued i n  s e r i e s  w i t h  the 
r i g h t s  and p r i v i l e g e s  o f  each se r i es  t o  be determined by  the 
d i r e c t o r s .  

CBCA s .  27131 p rov i des ,  i n  e f f e c t ,  t h a t  a se r i es  o f  a c lass  
cannot be  g i v e n  p r i o r i t y  i n  respect o f  d iv idends  o r  r e t u r n  o f  
c a p i t a l  over any p rev ious  s e r i e s .  I t  appears t o  us t ha t  the 
fundamental c h a r a c t e r i s i t i c s  o f  each share i n  the c l ass  should be 
the same as the  fundamental c h a r a c t e r i s t i c s  o f  each o the r  share,  
and i t  appears t o  us tha t  the r i g h t  t o  vo te  i s  as fundamental as 
the r i g h t  t o  r ece i ve  d iv idends  and r e t u r n  o f  c a p i t a l .  S .  27131 
o f  the d r a f t  Act t he re fo re  inc ludes  the  r i g h t  t o  vo te  among the 
aspects i n  which one se r i es  cannot be g i v e n  p r i o r i t y  over 
ano ther .  

( c l  Sale o f  shares 

CBCA s .  2511) leaves i t  t o  the  d i r e c t o r s  t o  dec ide when, t o  
whom, and f o r  what p r i c e ,  shares should be issued, though i t  
would a l l o w  the  c o n s t i t u t i o n  o f  the company t o  r e s t r i c t  those-  
powers. CECA s .  25121 t o  151, however. go on t o  impose some 
requi rements.  The shares must be issued as f u l l y  p a i d  and 
non-assessable, and the cons ide ra t i on  must be rece ived  be fo re  the 
share i s  issued.  I f  the c o n s i o e r a ~ i o n  i s  p rope r t y  o r  past  
s e r v i c e s ,  i t s  va l ue  must be not  less  than the  f a i r  equ iva len t  o f  
the money t h a t  the co rpo ra t i on  would have rece ived  i f  the share 
had been i ssued  f o r  money. A promissory no te  o r  promise t o  pay 
i s  no t  a s a t i s f a c t o r y  cons ide ra t i on .  These p r o v i s i o n s  do away 
w i t h  p a r t l y  p a i d  shares, which should be abo l i shed  a long w i t h  par 
va lue shares. S .  25 o f  the d r a f t  Act f o l l o w s  the  CBCA. 



2. Stated CaDital 
The CECA introduced to Canada the term "stated capital". 

The essence of the provisions with regard to stated capital is 
that there must be a stated capital account for each class and 
series of shares ICECA s. 2611 1 )  and that the appropriate stated 
capital account must include the full amount of any consideration 
which the corporation receives for any shares i t  issues ICECL s. 
2611.111: that is subject to CECA s. 2611.21, which we have 
already mentioned and which allows the corporation to include in 
its stated capital account less than the full amount of the 
consideration where the transaction is not at arm's length and in 
certain other cases that need not be mentioned here. The CECA 
provisions relating to stated capital do not apply to mutual 
funds, where they are not necessary and would indeed prevent the 
fund from carrying on its business effectively. We have included 
similar provisions in s. 26 of the draft Act. 

We now digress to discuss the problem the existence of which 
we mentioned in our discussion of the abolition of par value 
shares. A corporation may want to issue shares in payment for 
property or for shares of another corrpany: i t  may want to be able 
to redeem the shares later from a surplus account rather than 
from stated capital. CECA s. 26(1.21 accormadates that desire i f  
the owner of the property, or the other conpany the shares of 
which are involved, does not deal at arm's length with the 
corporation. Our consultants thought that the subsection is 
satisfactory as far as it goes, but that i t  should go on to make 
similar provision for a case in which the owner or other corrpany 
deals with the corporation at arm's length: but we thought that 
that extension would go far towards stultifying the use of stated 
capital. We recomend instead that a corporation be allaved to 
add to its stated captal accounts less than the proceeds of the 
sale of redeemable shares created for the purpose of the 
exchange. We think that that provision would meet the problem 
without impairing the usefulness of stated capital. S .  26131 of 
the draft Act would give effect to that view, and would also 
accormadate CECA s. 2611.211b1. which is similar in purpose and 
covers an additional kind of transaction. 

We now return to a discussion of stated capital generally. 
The ability of the corporation to pay dividends is tied to its 
stated capital accounts: under CBCA s. 401b1, the corporation 
must not declare or pay a dividend i f  the realizable value of 
corporation's assets would thereby be less than the aggregate of 
its liabilities and stated capital of all classes. The retention 
of the amount of the consideration received from the sale of 
shares is, on the face of i t ,  an additional protection for 
creditors. The value of that protection hwrever is limited by 
the fact that the corporation is not obliged to obtain any 
substantial amount of capital from the sale of its shares, and by 
the fact that the CECA allows the corporation to reduce the 
stated capital account. We do not propose that a minimum 
capitalization be established, as i t  has in sane jurisdictions. 
and we accordingly have in general accepted the CECA provisions 
with regard to stated capital, which appear in s. 26 of the draft 
Act. 

The principal provision in the CECA for reduction of stated 
capital is CBCA s. 36. Under CECA s. 36111. a corporation has 
power to reduce its stated capital by special resolution for any 
purpose. The subsection then goes on to give three examples of 



purposes for  which the reduct ion may be ef fected:  the f i r s t  i s  
ext inguishing or reducing a l i a b i l i t y  i n  respect o f  an amount 
unpaid on any share (which would apply only to shares issued 
before the corporat ion continues under the CBCAJ; the second i s  
d i s t r i b u t i n g  c a p i t a l  t o  a shareholder up t o  the awunt  o f  the 
stated c a p i t a l  account r e l a t i n g  t o  the class or ser ies o f  shares 
which he holds:  the t h i r d  i s  dec lar ing i t s  stated c a p i t a l  t o  be 
reduced by an amount that  i s  not represented by rea l i zab le  
assets. These provis ions ca r ry  out the CBCA p o l i c y  o f  leaving a 
corporat ion 's a f f a i r s  i n  i t s  own hands: the requirement of 
conf i rmat ion by the court which appears i n  A C A  s. 38111ib) has no 
counterpart i n  the CECA.  On the other hand, the CECA does 
es tab l i sh  l i q u i d i t y  and solvency tes ts  which must be s a t i s f i e d .  
and i t  al lows c red i to rs  t o  apply for  orders cwrpe l l ing  
shareholders t o  make r e s t i t u t i o n .  We are i n  agreement w i t h  the 
p o l i c y  of the CECA, and s .  3 6  o f  the d r a f t  Act fo l lows i t s  CECA 
counterpart,  though s. 3611Jlbl has been changed t o  provide for  
the payment t o  holders o f  a c lass  o f  shares, rather than to a 
holder, an amunt up t o  the amount o f  the stated c a p i t a l .  

There are a number o f  other de ta i l ed  ru les  for  adjustment o f  
the stated c a p i t a l  account i n  CBCA s .  37. We do not propose t o  
discuss these and various other matters o f  d e t a i l  i n  t h i s  Report 
but w i l l  deal w i t h  them i n  the comnent on the counterpart 
sections o f  the d r a f t  Act. 

3. Dividends 

Under CBCA s .  40 ,  the corporat ion must not pay a div idend 
unless a l i q u i d i t y  test  and a solvency test  are s a t i s f i e d .  The 
l i q u i d i t y  test  demands that  there must be reasonable grounds for  
be l i ev ing  tha t ,  a f t e r  the payment, the corporat ion w i l l  be able 
t o  pay i t s  l i a b i l i t i e s  as they become due. The solvency tes t  i s  
that there must be reasonable grounds for  be l iev ing tha t ,  a f t e r  
the payment, the rea l i zab le  value o f  the corporat ion 's  assets 
w i l l  be greater than the aggregate o f  i t s  l i a b i l i t i e s  and stated 
cap i ta l  o f  a l l  classes. Those requirements, here as wel l  as 
elsewhere i n  the C B C A ,  impose a heavy burden upon the d i r e c t o r s .  
as they are l i a b l e  under C E C A  s. 113 i f  they vote for  or consent 
t o  a reso lu t i on  author iz ing the payment o f  a d iv idend cont rary  t o  
C E C A  s. 4 0 .  We th ink  however that  the burden i s  j u s t i f i e d ,  as 
any minimum standard o f  fa i rness requires that those who ob ta in  
the benef i t  o f  l i m i t e d  l i a b i l i t y  should not be able t o  take mney 
out o f  the corporat ion when the corporat ion i s  not able t o  pay 
i t s  c red i to rs  or re tu rn  t h e i r  stated c a p i t a l  to a l l  classes o f  
i t s  shareholders. 

reta ined earnings or some other equ i t y  account, and not out o f  
stated c a p i t a l :  that appears on the face of i t  t o  be somewhat 
more r i g i d  than the English cwnpany law r u l e ,  as s ta ted by Gower 
(Gower, p .  1171. that f i x e d  assets need not be made up before a 
dividend i s  pa id :  but the power o f  the corporat ion t o  reduce i t s  
stated c a p i t a l  by specia l  reso lu t i on  under CBCA s .  36 enables i t  
to achieve the same r e s u l t s  by reducing i t s  stated c a p i t a l  t o  the 
er tent  that  the stated c a p i t a l  i s  not  represented by e x i s t i n g  
assets. Again, we agree w i t h  the CBCA provis ions,  and s .  40 o f  
the d r a f t  Act fo l lows the CBCA.  



4 .  F inancia l  Assistance 

The making o f  loans by corporations t o  d i rec to rs  and 
shareholders, and the making o f  loans by corporations t o  enable 
borrowers t o  buy shares of the corporat ion,  i s  a subject which 
gives r i s e  t o  many problems. 

A C A  s. 14 p r o h i b i t s  a pub l ic  company from making loans t o  
shareholders or d i rec to rs  or fo r  purchase o f  shares i n  the 
cwnpany. i t  then makes a number o f  exceptions: a loan i n  the 
ordinary course o f  a mney- lending business; loans t o  etrployees 
t o  buy houses: and loans t o  or for the bene f i t  o f  employees for 
the purchase o f  shares i n  the cwnpany. The sect ion does not say 
anything about p r i v a t e  companies. 

CECA s .  42 i s  very d i f f e r e n t .  The p r o h i b i t i o n  i n  CBCL s. 
4 2 1 1 1  i s  only against making loans o f  the kinds i n  question i f  
the corporat ion cannot meet a l i q u i d i t y  tes t  and a solvency test  
though the l a t t e r  i s  unusual i n  that the corporat ion must be 
solvent without taking i n t o  considerat ion the asset created by 
the loan. CECA s. 42121 then goes on t o  l i s t  a number o f  kinds 
o f  loans that can be made without even the safeguard of these two 
tests:  these include loans i n  the ord inary  course o f  a 
mney- lending business, advances on account o f  expenditures: 
loans by a parent t o  a subsid iary;  loans by a wholly owned 
subsidiary t o  i t s  parent ;  and loans t o  employees for  buying 
houses or (where there i s  a t rus tee)  for  buying corporate shares. 

I n  general,  we th ink  that c red i to rs  do not need ext ra  
p ro tec t ion  against loans or guarantees for  the benef i t  o f  present 
or prospective ins iders .  I t  does seem t o  us that loans and 
guarantees by a subsid iary t o  i t s  parent on itrprovident terms 
could be used t o  abuse c red i to rs  o f  the subsid iary;  but  we were 
persuaded that a p r o h i b i t i o n  of such loans and guarantees would. 
t o  meet a l a rge ly  theoret ica l  danger, i n h i b i t  leg i t imate  
transactions i n  which re la ted groups o f  companies, for t h e i r  
c m n  b e n e f i t ,  j o i n  i n  obtain ing c o m n  l i nes  o f  c r e d i t  from 
the i r  f inancers. 

The p o s i t i o n  o f  shareholders outs ide the cont ro l  group i s  
d i f f e r e n t .  I f  a loan i s  made which oppresses or u n f a i r l y  
d iscr iminates against a shareholder, the shareholder would be 
able t o  apply for  leave t o  b r ing  a de r i va t i ve  ac t ion under s. 232 
and would probably have a personal ac t i on  under s .  234 on the 
grounds that there was oppression or u n f a i r  disregard o f  the 
in te res ts  o f  the shareholders not i n  the cont ro l  group: i n  one 
proceeding or the other the court could cmpe l  the d i rec to rs  to 
repay t o  the corporat ion the nwney which they wrongful ly  
advanced. These remedies appear t o  us t o  be s u f f i c i e n t .  
However, before a shareholder can exercise them he must know that 
there i s  something which requires a remedy, and we th ink  that he 
should have m r e  informat ion on t h i s  po in t  than the law nor* 
al lows him. We therefore th ink that the proposed ABCA should 
requ i re  the corporat ion t o  make ind iv idua l  d isc losure o f  
f i nanc ia l  assistance o f  the kinds described i n  CECA s. 421:1, 
w i t h  ind iv idua ls  i d e n t i f i e d  and p a r t i c u l a r s  o f  the assistance 
given. I f  a loan i s  given for  a leg i t imate  reason and upon 
leg i t imate  terms, we see no reason why d isc losure  should cause 
any d i f f i c u l t y ,  and the mere fact  that  d isc losure  i s  required 
should exert  some pressure upon the corporat ion to be sure that 
the t ransact ion i s  leg i t imate .  Our lawyer consultants took issue 
w i th  that  proposal, but we th ink that f i nanc ia l  assistance to 



,ns iaers or prospectlbe insioers i s  e ~ t r a o r a l n a r y  an0 o l f f e r c n !  
frm crolnary renuneralion ano s h o ~ l d  oe oisclosea 

For the reasons which we have given,  though w i th  some 
doubts, we reconmend that the proposed A B C A  f o l l ow  CBCA, w i th  two 
va r ia t i ons .  F i r s t l y ,  we do th ink  that the p r o h i b i t i o n  i n  CBCA s. 
4 2  should not extend only t o  loans t o  o f f i c e r s  and employees. as 
the u l t ima te  decis ion making power i s  not vested i n  them, but i n  
the d i r e c t o r s .  Secondly, we th ink ,  as we have sa id ,  that the 
corporat ion should make d isc losure  t o  i t s  shareholders o f  each 
case of f i nanc ia l  assistance t o  the persons l i s t e d  i n  s. 42!11. 
S .  42 o f  the d r a f t  Act would g i ve  e f f e c t  t o  these views. 

5 .  P re -em~t i ve  Riqhts 

The d r a f t  C B C A  provided that upon the issue of shares, the 
holders o f  e x i s t i n g  shares o f  the same c lass  would have a 
pre-emptive r i g h t  t o  acquire the o f fe red  shares i n  propor t ion  t o  
the i r  e x i s t i n g  hold ings,  unless the a r t i c l e s  o f  incorporat ion 
sa id  that there would be no such r i g h t ,  The d r a f t e r s  o f  the CBCA 
had the fo l lowing t o  say on the sub jec t :  

1 1 4 .  Section 5.05 i s  new and reverses s .  32 
o f  the present Act under which there appears 
t o  be no shareholders' pre-emptive r i g h t  i n  
the absence of express p rov is ion  there fgr .  
Under s .  5.05 a pre-emptive r i g h t  i s  presumed 
i n  the absence of express p rov is ion  i n  the 
a r t i c l e s  l i m i t i n g  o r  excluding i t .  I f  there 
i s  no such prov is ion,  t h i s  sect ion l i m i t s  the 
powers conferred upon d i r e c t o r s  under s .  
5.02111. 

115. The change i s  doubtless a cont rovers ia l  
one. I t  i s  obvious that i n  the absence o f  a 
pre-emptive r i q h t  ( t h e  be t te r  view beinq that 
there i s  no su6h r i g h t  at c o m n  law: Harris 
v .  Sumner 119091 39 N B R  204; but  see Martin -- 
v. Gibson i1908j 15 OLR 623 and Bonnisteel v. 
C o l l i s  Leather C o  119191 45 OLR 195i the 
Dower o f  d i rec to rs  can be used t o  d i l u t e  not 
on ly  the vot ing strength of e x i s t i n g  
shareholders but ,  t o  the extent that 
d i rec to rs  have cont ro l  over the p r i c e  a t  
which new shares are issued, t h e i r  i n te res t  
i n  the net assets o f  the corporat ion.  While 
few would deny that e x i s t i n g  shareholders are 
e n t i t l e d  to p ro tec t ion  against such d i l u t i o n ,  
there are di f ferences o f  op in ion as t o  how 
that  pro tec t ion should be achieved. One view 
1s that e x i s t i n g  r u l e s  as t o  the f i duc ia ry  
ob l iga t ions o f  d i r e c t o r s  i n  issu ing 
shares-- for  exarple those s t a t u t o r i l y  
declared i n  s .  5 . 0 2 i l i - - a f f o r d  adequate 
p ro tec t ion .  Moreover, i t  i s  argued. 
f l e x i b i l i t y  i n  f inancing decisions demands 
that there should be no such cond i t ion  
inposed upon the power t o  issue shares, and 
the doct r ine  o f  pre-errpt ive r i g h t s ,  whi le 
arguably appropriate i n  days o f  simple 
c a p i t a l  s t ructures,  i s  q u i t e  inappropr iate t o  
cwnplex modern corporat ions.  Accordingly, i t  



i s  argued, there should only be a pre-emptive 
r i g h t  i f  shareholders, having de l i be ra te l y  
d i rec ted the i r  minds t o  the problem, so 
decide. [See genera l ly .  Dr inker ,  The 
Pre-emptive Right t o  Subscribe t o  New Shares 
11930) 43 Harv. L .  Rev. 5861. Acceptance o f  
t h i s  view would mean r e t a i n i n g  the p r i n c i p l e  
o f  s. 3 2  o f  the present Act. 

116. The counter argument, which has 
motivated the adoption o f  the p r i n c i p l e  
embodied i n  s. 5.05111, i s  that  the equ i tab le  
r e s t r a i n t s  t o  which d i r e c t o r s  are subject are 
notor ious ly  inprec ise,  as any at tenpt  t o  
reconci le the au tho r i t i es  on t h i s  question 
shows--see the au tho r i t i es  c i t e d  above and 
Hogg v .  Cranphorn I19671 Ch. 254: Eamford v .  
Bamford 119691 1 A 1 1  E R  969--and the 
determination of t h e i r  a p p l i c a b i l i t y  i s  a 
c o s t l y  and uncer ta in  process. I f  a 
shareholder i s  t o  abandon h i s  conceded r i g h t  
t o  c e r t a i n  p ro tec t ion  against d i r e c t  d i l u t i o n  
o f  h i s  vo t ing  power, t h i s  should be by 
de l ibera te  exclusion o f  that  p ro tec t ion .  I t  
should be noted here that shareholders have 
some p ro tec t ion  against i n d i r e c t  d i l u t i o n  by 
v i r t u e  o f  the prov is ions o f  s .  14.03. 

117. Subsection (21 o f  s. 5.05 merely makes 
i t  c lear that  the r i g h t  conferred by 
subsection I1 1 does not apply i n  the cases 
l i s t e d ,  i n  a l l  o f  which, fo r  obvious reasons. 
i t  would be q u i t e  inappropr iate.  

I n  our Draf t  Report, we recomnended that there should be a 
pre-emptive r i g h t  unless the a r t i c l e s  say otherwise, i . e . ,  we 
pre fer red the view o f  the d r a f t e r s  t o  the view which i s  erbcdied 
i n  the C E C A .  Our lawyer consultants were s t rong ly  o f  the view 
that a presumptive r i g h t  o f  pre-emption would create a t rap for  
the unwary, and we have somewhat r e l u c t a n t l y  accepted that view. 
5 .  28( 1 1  of the d r a f t  Act would therefore merely a l low the 
a r t i c l e s  o f  incorporat ion t o  g i ve  e x i s t i n g  shareholders a r i g h t  
t o  acquire treasury shares i n  propor t ion  t o  the i r  e x i s t i n g  
holdings. 5 .  28121 would fo l low CECA s .  28121 by excluding from 
such a general pre-enpt ive r i g h t  some kinds o f  issues i n  which 
the r i g h t  would usua l ly  be inappropr iate and unintended. 

6. Purchase and Redemption & a Corporation o f  Shares Which i t  
Has i s s u e r  -- 

1al Purchase 

I n  our Reoort 2 1  o f  Januarv. 1977. we discussed at some 
lnnath th; theh e x i s t i n a  orohib;t ion adainst a~cmman" 

inportant  o f  these was a requirement that the purchase be 
unanimously approved o r  that  the o f f e r  be made t o  a l l  
shareholders o f  the c lass ,  alona w i t h  an informat ion c i r c u l a r  and 
a prov is ion for  pro  r a t a  purchaie i n  the event o f  



over-subscr ip t ion .  To that  requirement we suggested an exception, 
namely, that a pub l i c  cwnpany might purchase not nwre than 1% of 
i t s  issued shares per m n t h .  We la te r  suggested that the 
Secur i t ies Comnission should be able t o  grant exemptions from the 
s ta tu to ry  requirements which would not be p r e j u d i c i a l  t o  the 
pub l i c  i n t e r e s t ,  and the Companies Act Amendment Act. 1980 
subst i tu ted a new A C A  s. 45.1 t o  g ive  the Comnission that  power 

I n  add i t ion ,  we suggested that the c i v i l  l i a b i l i t y  imposed 
upon an ins ider  buying shares i n  a company be imposed upon the 
company buying i t s  own shares. We a lso suggested that the 
d i rec to rs  should be l i a b l e  i f  there i s  a breach o f  the solvency 
test  or the l i q u i d i t y  t e s t .  We thought a lso  that  d isc losure 
should be made by p r i v a t e  companies t o  the Registrar o f  Companies 
and by pub l i c  companies through the f i l i n g  o f  ins ider repor ts .  

I n  our Report 2 1  we were considering engraf t ing  a new power 
t o  buy shares upon an o l d  s ta tu te .  I n  t h i s  Report, we are 
considering the power i n  connnection w i t h  proposals which i n  our 
opin ion would g i ve  the shareholders s u f f i c i e n t  remedies against 
abuse through the r i g h t  t o  apply t o  b r i n g  a de r i va t i ve  ac t ion 
under s .  232 and the r i g h t  t o  apply for  r e l i e f  against oppression 
or u n f a i r  treatment under s. 234. I n  view of the a v a i l a b i l i t y  o f  
these remedies, we th ink  that  the proposed ABCA should fo l low 
CECA ss. 32 and 33 which impose by way o f  s p e c i f i c  safeguard only 
l i q u i d i t y  and solvency tes ts ,  the i n t r i c a c i e s  o f  which are dea l t  
w i th  i n  the comnent on s .  32 and 33 o f  the d r a f t  Act. We do 
however th ink  that  one add i t iona l  precaut ion should be taken; the 
remedies which would be conferred by the proposed ABCA would be 
o f  value on ly  t o  shareholders who hnow the fac ts  which would 
b r ing  the remedies i n t o  p lay .  We have there fore  included no t i ce  
provis ions i n  the d r a f t  Act as s. 32(31 and (41,  though these are 
made subject t o  the a r t i c l e s  o f  incorporat ion as wel l  as t o  
unanimous agreements. 

We th ink  also that the c i v i l  l i a b i l i t y  o f  an ins ide r ,  though not 
an i n s i d e r ' s  o b l i g a t i o n  t o  repor t ,  should be imposed by the A B C A  
upon non-d is t r i bu t ing  corporat ions:  See the discussion at p .  
116-119 o f  t h i s  Report. 

ib l  Redemtion 

C E C A  s .  34 recognizes the e x i s t i n g  power o f  a corporat ion t o  
issue and redeem redeemable shares. The sect ion imposes the 
usual l i q u i d i t y  tes t .  I t  a lso  imposes a solvency tes t  under 
which the rea l i zab le  value o f  the corporat ion 's  assets, a f t e r  the 
payment, must not be less than the aggregate o f  the l i a b i l i t i e s  
o f  the corporat ion and the amount of c a p i t a l  necessary t o  pay the 
holders of shares that have a r i g h t  t o  be pa id  on redemption or 
l i q u i d a t i o n  ra tab ly  w i th  o r  p r i o r  t o  the holders o f  the shares t o  
be redeemed. The corporat ion may, instead o f  redeeming the 
shares, purchase them, and the same ru les  apply. The sect ion 
does not inc lude any prov is ion such as that  o f  A C A  s .  7 0 ,  under 
which, i f  shares are not redeemed from the proceeds o f  a f resh 
issue, a " c a p i t a l  redenption reserve fund" must be set up i n  an 
equivalent anwunt. 

We be l ieve that the CECA sect ion i s  sa t i s fac to ry ,  and s. 34 
o f  the d r a f t  Act fo l lows i t .  



l c i  Other a c q u i s i t i o n  

C E C A  s .  35 c a r r i e d  forward the  power o f  the c o r p o r a t i o n  t o  
accept a  surrender o f  shares, though no t  so as t o  e x t i n g u i s h  o r  
reduce a  l i a b i l i t y  i n  respect  o f  an amount unpaid on the shares. 
This i s  i n  accordance w i t h  e s t a b l i s h e d  p r a c t i c e ,  and s .  35 o f  the 
d r a f t  Act f o l l ows  the CECA p r o v i s i o n ,  bu t  a l s o  inc ludes  escrow 
shares surrendered pursuant '  t o  an escrow agreement 



I X .  

S E C U R I T Y  C E R T I F I C A T E S  AND T R A N S F E R S  

1 ,  In t roduct ion 

We now turn  t o  a discussion o f  corporate shares and 
corporate ob l i ga t ions ,  and o f  the share c e r t i f i c a t e s ,  bonds, 
debentures, and s im i la r  instruments which c m a n i e s  issue w i t h  
respect t o  them. The inc lus ion o f  a l l  these i n  the term 
" s e c u r i t y " .  and the considerat ion o f  them a l l  as one category. 
corresponds w i t h  the usage o f  CECA Part V1 and w i t h  that  o f  UCC 
A r t i c l e  8 on which Part V1 i s  based. Both kinds o f  " secur i t y "  
are used to ra i se  c a p i t a l ,  and the maintenance o f  a proper ly 
funct ioning market fo r  c a p i t a l  depends upon the easy 
t r a n s f e r a b i l i t y  of both.  iThe term " s e c u r i t y '  i s  used here i n  a 
sense which does not necessar i ly  involve any secur i t y  i n  the 
lawyer's sense: i t  may, for example, include one o f  a ser ies o f  
unsecured n o t e s ) .  

B i  I Is o f  exchange and promissory notes are w i t h i n  the 
l e g i s l a t i v e  j u r i s d i c t i o n  o f  Parl iament, and are governed by the 
B i l l s  of Exchange Act. An Alberta Business Corporations Act 
therefore cannot a f f e c t  the ownership or t r a n s f e r a b i l i t y  o f  
secur i t i es  which f a l l  w i t h i n  the d e f i n i t i o n  o f  promissory note or 
w i t h i n  the d e f i n i t i o n  o f  b i l l  o f  exchange, which accordingly must 
be excluded from t h i s  discussion 

C E C A  Part V I  i s  very complex. We w i l l  discuss here on ly  
what appear t o  be the major po in ts  o f  general importance, and 
there are many important d e t a i l s  which the reader w i l l  fo l low 
on ly  from a reading o f  Part 6 o f  the d r a f t  ABCA and o f  the 
comnents appended t o  the sect ions.  

2 .  The Nature of 5 Security 

John L .  Howard' has the fo l lowing t o  say about the nature o f  
a " s e c u r i t y , '  focussing on the share: 

Before the in t roduct ion o f  the UCC 
A r t i c l e  8 model, the concept o f  a secur i t y  
and, more p a r t i c u l a r l y ,  o f  a corporate share. 
was extremely nebulous at c m n  law, 
r e s u l t i n g  la rge ly  from the slow evo lu t ion  o f  
the concept o f  a company out o f  t r u s t  
doct r ine ,  which, techn ica l l y ,  could not 
e a s i l y  a c c k a t e  a corporate share that  
gave the holder at least  residual  power over 
the business and a f f a i r s  o f  the corporat ion 
that issued i t .  Cmounding t h i s  confusion, 
both the courts and the leg is la tu res ,  instead 
o f  attempting t o  develop an overa l l  concept 
o f  a corporate share, characterized the share 
i n  d i f f e r e n t  cases i n  a d i f f e r e n t  way i n  
order t o  r a t i o n a l i z e  the desired conclusion. 

-.-----.------.... 

' Mr. Howard was one o f  the p r i n c i p a l  d r a f t e r s  of the CECA 
and served as Assistant Deputy Minister  o f  Consumer and 
Corporate A f f a i r s  wh i le  i t  was enacted and put i n t o  force.  
The quotations i n  t h i s  p a r t  o f  our Report are,  w i t h  the k ind  
permission o f  the author and pub l isher ,  taken from mater ia ls 
t o  be published by Prent ice-Hal l  o f  Canada L td .  



For examole. a c o u r t  has r e f e r r e d  t o  a share . . -  ~ - -  - -  - - ~  - - - - .  
as r e a l  p rope r t y  where a c o r p o r a t i o n  h e l d  
s u b s t a n t i a l  r e a l  p rope r t y ,  as goods, as 
t a n g i b l e  personal p rope r t y ,  and m r e  vaguely 
as a bundle o f  l ega l  r i g h t s  d i s t i n c t  f rom the 
share c e r t i f i c a t e :  B n d ~ i n  o the r  cases a 
share c e r t i f i c a t e  has been cha rac te r i zed  as a 
c h a t t e l ,  as mere evidence o f  t i t l e  t o  shares,  
and, i n  c o n s t r a s t ,  as a n e g o t i a b l e  
ins t rument .  

Seeking t o  b l ock  any i n f e rence  t h a t  the 
na tu re  o f  a  share o f  a  c o r p o r a t i o n  depended 
upon the k i n d  o f  p rope r t y  h e l d  by  the  
c o r p o r a t i o n ,  l e g i s l a t u r e s  have exp ress l y  
dec la red  t ha t  shares a re  persona l  o r  m v e a b l e  
p r o p e r t y .  While t h i s  k i n d  o f  p r o v i s i o n  
achieved i t s  imnediate goal  o f  p r e c l u d i n g  
shares issued by  land h o l d i n g  co rpo ra t i ons  
from be ing  cha rac te r i zed  as r e a l  o r  
i m v e a b l e  p r o p e r t y ,  i t  l a r g e l y  begged the 
fundamental ques t i on  by  assuming t h a t  the 
o n l y  d i s t i n c t i o n  requ i r ed  was between r e a l  
and personal  p rope r t y .  I n  f a c t  the  problem 
i s  m r e  c q l i c a t e d ,  f o r  i n  o rder  c l e a r l y  t o  
r eso l ve  the i ssue  i t  i s  necessary t o  deal  
w i t h  two a d d i t i o n a l  ques t i ons .  F i r s t ,  i f  a  
share i s  personal  p rope r t y  o r  a  m v e a b l e ,  i s  
i t  co rporea l  p rope r t y  or  a  chose i n  a c t i o n ?  
Second, i f  a  share i s  a  chose i n  a c t i o n ,  i s  
i t  s i r r p l y  an ass ignable c l a i m  o r  i s  i t  a  
nego t i ab le  inst rument? The c m n  law has 
never g i ven  an unambiguous answer t o  e i t h e r  
ques t i on .  

That i s  not  t o  say, however, t ha t  the 
c o u r t s  and the l e g i s l a t u r e s  have no t  r e f i n e d  
the concept o f  a  corpora te  share,  b u t  t h i s  
re f inement  has been achieved l a r g e l y  by  
i n d i r e c t i o n ,  by  dec i s i ons  o r  s t a t u t o r y  
p r o v i s i o n s  tha t  p o i n t  out  what a  share i s  no t  
r a t h e r  than what i t  i s .  C l e a r l y  i t  i s  no 
longer r e a l  p rope r t y  or  an imrrrveable. 
Equa l l y  c l e a r l y  i t  i s  no t  a  c o n t r a c t ,  I t  i s  
no t  t a n g i b l e  personal  or  m v e a b l e  p r o p e r t y .  
And i t  i s  no t  a  g o o d "  i n  the  s a l e  o f  goods 
ac t s  o f  the  c m n  law j u r i s d i c t i o n s .  Thus a 
share o f  a  co rpo ra t i on  does no t  f i t  
comfor tab ly  i n t o  any e x i s t i n g  conceptual  
ca tegory .  I t  i s  n e i t h e r  p r o p e r t y  o r  a  
c o n t r a c t  i n  any convent ional  sense. Rather 
i t  i s  a  un ique l ega l  i n s t i t u t i o n  t h a t  i s  f o r  
a l l  p r a c t i c a l  purposes the  embodiment o f  the 
shareho lder ' s  r i g h t s ,  r e f l e c t i n g  aspects o f  
bo th  p rope r t y  and c o n t r a c t ,  and hav ing  f r e e  
t r a n s f e r a b i l i t y  as a t r a d i t i o n a l  a t t r i b u t e .  
Al though no t  o f t e n  a r t i c u l a t e d  i n  these 
terms, t h i s  view i s  w ide l y  h e l d  by  
comnentators and was a t  l eas t  i r r p l i e d  i n  the 
reasons f o r  judgment i n  a l ead ing  Canadian 
case conern ing a s tockb roke r ' s  bankruptcy.  



in sum, therefore, although not 
definitively settled, a corporate share at 
c m n  law is essentially a unique legal 
institution that erbodies the shareholder's 
rights and duties in relation to the three 
basic elements that inhere in any interest in 
a business organization - controi, profit and 
risk, in connection with a corporate share 
these three elements are characterized as the 
right to vote icontrol), the right to receive 
dividends (profit), and the right to share 
profits - or the duty to share losses - upon 
sale of the share or liquidation and 
dissolution of the issuer corporation (risk). 
Without changing these basic elements. Part 
V I  attempts to dispel the fog that envelops 
the concept of a share or a debenture at 
comron law by expressly characterizing a 
security certificate as a negotiable 
instrument, which even at c m n  law means 
that the instrument is the erbodiment of the 
rights, duties, privileges and liabilities 
attached to the securities mentioned in i t .  

3. Nature and Desirability of Neaotiability 
If an instrument is negotiable, it is transferable by a 

comparatively simple procedure, and a purchaser in good faith and 
for value will generally acquire good title to the instrument and 
the right to enforce obligations evidenced by i t ,  free and clear 
of adverse claims other than a claim that the instrument or a 
necessary endorsement on i t  is not genuine. 

Present business practise treats corporate securities as i f  
they are negotiable. It is comnon for them to pass from hand to 
hand by endorsement or the signing of a sinple transfer form. 
together with delivery of the security. Much of the business is 
done through brokers who often maintain stocks of fungible 
securities the ownership of which changes without registration. 
Treating securities as virtually negotiable facilitates, and 
indeed is probably necessary for, the working of capital markets, 
and i t  seems clear that recognition of negotiability by law is 
desirable to facilitate business and to bring the law into 
conformity with business practice. 

I t  might be as well to set out here, in the words of John L .  
Howard2the effect of the CBCA provisions: 

in contrast. ss. 4 4 ( 3 1  of the CBCA 
expressly declares a security to be a 
negotiable instrument, meaning that the 
security certificate is not only evidence of 
ownership but is also the edodiment of the 
rights and privileges attached to the 
securities mentioned in i t ,  therefore when a 
security certificate is transferred the 
ownership of the underlying securities is 
also transferred to the purchaser. More 
specifically, where the purchaser is a bona 

----..-----.------ 

See note 1 ,  supra p. 8 3 .  



f i d e  purchaser, that purchaser obtains the 
two fundamental bene f i t s  that f low from the 
concept o f  n e g o t i a b i l i t y :  l l i  the bona f i d e  
purchaser - even a  purchaser from a t h i e f  - 
takes the secur i t y  f ree o f  any claims or 
defences of the issuer: and 121  that 
purchaser takes the secur i t y  f ree o f  any 
adverse c la im o f  a previous owner based 
e i the r  on an al leged in te res t  i n  the secur i t y  
l e . g . ,  as a  benef ic ia ry  under a t r u s t )  or an 
impropr iety or formal defect r e l a t i n g  t o  i t s  
t rans fe r .  The one exception i s  the 
unauthorized endorsement. fo r  under ss. 68121 
the o r i g i n a l  owner i s  e n t i t l e d  t o  recover a 
secur i t y  bearing an unauthorized endorsement 
a t  any time before the t ransferee obtains 
r e g i s t r a t i o n  o f  t rans fe r .  

The ob jec t ive  o f  character iz ing a b i l l  
o f  exchange as a negot iable instrument i s  
c l e a r l y  t o  separate the o b l i g a t i o n  t o  pay 
from the ob l i ga t ion  t o  perform the under ly ing 
cont rac t ,  so that the t ransferee o f  the 
instrument i s  required t o  evaluate on ly  the 
c r e d i t  r i s k  and not any performance 
ob l i ga t ions .  For example, where a  promissory 
note i s  g iven for  a  machine i n  connection 
w i t h  a  contract  o f  sale and the s e l l e r  l a te r  
negotiates the note t o  a  bona f i d e  purchaser. 
even i f  the machine i s  t o t a l l y  defec t ive  the 
bona f i d e  purchaser of the note i s  imnune 
from any c la im the buyer may have against the 
s e l l e r  or any defence the buyer could have 
invoked i n  an ac t ion by the s e l l e r  fo r  the 
p r i c e  had the contract  been an ord inary  
instalment c r e d i t  contract  without an 
a n c i l l a r y  negotiable instrument. S i m i l a r l y ,  
by character iz ing a  secur i t y  as a  negotiable 
instrument, the r i g h t s  embodied i n  the 
secur i ty  are completely separated from the 
under ly ing contract  o f  sa le ,  and hence i f  the 
purchaser l a te r  t ransfers  the secur i t y  t o  a 
bona f i d e  purchaser or pledgee, that 
subsequent purchaser or pledgee takes the 
secur i t y  free o f  any c la im the o r i g i n a l  
s e l l e r  may have against h i s  purchaser based 
on a  breach of the sale con t rac t ,  for 
exanple, a  c la im based on defau l t  o f  
considerat ion,  mistake or misrepresentation. 

That i s  not t o  say, however, that a  
secur i t y ,  because i t  i s  a  negotiable 
instrument, i s  i den t i ca l  w i t h  a  b i l l  o f  
exchange. Usually i t  i s  no t ,  except that  a  
debenture drawn payable t o  bearer i s  i n  
e f f e c t  a  b i l l  o f  exchange and has accordingly 
long been t reated at cornran law as a  
negot iable instrument. 4 reg is tered secur i ty  
under Part V I ,  however, d i f f e r s  from a  b i l l  
o f  exchange i n  two fundamental respects: 
( 1 )  an endorser o f  a  secur i t y  by endorsing 
does not warrant t o  h i s  t ransferee or any 



subseouent ho lder  o f  the s e c u r i t v  t h a t  the 
i s s u e r ~ w i l l  f u l f i l  i t s  o b l i o a t i o n s  under the ..- ~ =~~ - ~ - ~ 

s e c u r i t y ;  and- I 2  1 ,  where a  t r ans fe ree  h o l d s ~ a  
s e c u r i t y  tha t  the owner i s  e n t i t l e d  t o  
recover under ss.  68121  on the ground t ha t  
the s e c u r i t y  bears a  forged o r  unauthor ized 
endorsement, i f  the t r ans fe ree  succeeds t o  
o b t a i n  r e g i s t r a t i o n  o f  t r a n s f e r  because the 
issuer  i n a d v e r t e n t l y  f a i l s  t o  de tec t  the 
improper endorsement, the t r ans fe ree  i s  
e n t i t l e d  t o  r e t a i n  h i s  new c e r t i f i c a t e  and 
the o r i g i n a l  owner i s  e n t i t l e d  t o  c l a i m  a  
l i k e  c e r t i f i c a t e  or  damages from the issuer  
f o r  improper r e g i s t r a t i o n  o f  t r a n s f e r .  

The LICC model thus c rea tes  a  unique. 
h y b r i d  i n s t i t u t i o n ,  a  r e g i s t r a b l e  s e c u r i t y  
t ha t  i s  a  nego t i ab le  inst rument  between 
r e g i s t r a t l o n  dates t h a t  can ,  even i f  i t  i s  
not  f o r m a l l y  p e r f e c t .  be pe r f ec ted  by 
r e - r e g i s t r a t i o n  and issue o f  a  new s e c u r i t y  
t ha t  i s  u n q u a l i f i e d l y  a  nego t i ab le  
ins t rument ,  the ownership o f  which can be 
t r a n s f e r r e d  simply by endorsement and 
d e l i v e r y .  The purpose o f  t h i s  i n s t i t u t i o n  i s  
t o  o b v i a t e  any s c r u t i n y  o f  the  t r a n s f e r o r ' s  
t i t l e ,  so t ha t  s e c u r i t i e s  t r a n s f e r s  can be 
e f f e c t e d  i n  the  market p l a c e  q u i c k l y .  
e f f i c i e n t l y  and f r e e  o f  adverse c l a ims .  

We recomnend t ha t  the A B C A  make s e c u r i t y  c e r t i f i c a t e s  o f  
A lbe r t a  co rpo ra t i ons  nego t i ab le ,  and Par t  6 o f  the  d r a f t  Act 
would do so. 

i t  should be noted t ha t  the  cons ide ra t i ons  suppor t ing  the 
adopt ion  o f  n e g o t i a b i l i t y  o f  share c e r t i f i c a t e s  r e l a t e  o n l y  t o  
co rpo ra t i ons  whose shares a re  in tended t o  c i r c u l a t e  f r e e l y  from 
hand t o  hand. tha t  i s ,  co rpo ra t i ons  who r e q u i r e  access t o  the 
c a p i t a l  market f o r  the r a i s i n g  o f  c a p i t a l  through the  sa le  o f  
shares and acco rd ing l y  d i s t r i b u t e  t h e i r  shares t o  the p u b l i c .  
They do not  r e l a t e  t o  smal l  co rpo ra t i ons  t o  the same e x t e n t ,  i f  
a t  a l l ,  and, indeed, n e g o t i a b i l i t y  o f  share c e r t i f i c a t e s  i s  
d i r e c t l y  c o n t r a r y  t o  the i n t e r e s t s  o f  shareholders where the 
p e r s o n a l i t i e s  o f  the  o ther  shareholders a re  impor tan t .  tha t  i s ,  
i n  co rpo ra t i ons  which amount t o  incorpora ted  pa r t ne rsh ips .  We 

w i l l  deal  separa te ly  w i t h  the share c e r t i f i c a t e s  o f  smal l  
co rpo ra t i ons  and w i t h  non-negot iab le  debt s e c u r i t i e s .  

4 .  E x i s t i n q  A lber ta  C m a n i e s  

I f  s e c u r i t y  issued by an A lbe r t a  company f a l l s  w i t h i n  the 
d e f i n i t i o n  o f  a  b i l l  o f  exchange o r  promissory no te  i t  i s  
n e g o t i a b l e .  I f  the  o b l i g a t i o n  i s  no t  uncond i t i ona l - - and  most 
issues o f  co rpo ra te  s e c u r i t i e s  a re  n o t - - t h e  inst rument  i s  not a  
b i l l  o f  exchange o r  promissory no te  and i s  p robab ly  no t  
n e g o t i a b l e .  Share c e r t i f i c a t e s ,  even share c e r t i f i c a t e s  endorsed 
w i t h  a  b lank  t r a n s f e r  signed by the  r e g i s t e r e d  shareholder ,  have 
no t  achieved f u l l  n e g o t i a b i l i t y .  Under the ACA, i t  appears t h a t  
f o r  a  t r ans fe r  t o  be f u l l y  e f f e c t i v e  i t  must be en te red  on the 
share r e g i s t e r .  



The CBCA has conferred n e g o t i a b i l i t y  on the corporate 
secur i t i es  t o  which i t  app l ies ,  The extent t o  which i t  has done 
so and the ways i n  which i t  has done so appear i n  CBCA Part V I  

5 .  Canada Busness Corporations Act, Part V1 

( a 1  Appl icat ion of Part V1 

The app l ica t ion o f  CBCA Part V I  i s  founded on the d e f i n i t i o n  
o f  " secur i t y "  i n  CBCA s .  44121. The d e f i n i t i o n  i n  that 
subsection ( u n l i k e  that i n  C B C A  s. 21  r e l a t e s  only t o  the 
instrument i t s e l f ,  rather than t o  the share or ob l i ga t ion  of 
which i t  i s  evidence. I t  must be ' 'o f  a type comronly dea l t  i n  
upon secur i t y  exchanges or markets or c m n l y  recognized i n  any 
area i n  which i t  i s  issued or dea l t  i n  as a medium for  
investment." I t  c l e a r l y  includes share c e r t i f i c a t e s  and other 
instruments evidencing r i g h t s  t o  shares, and i t  c l e a r l y  includes 
bonds and debentures and other forms of debt ob l i ga t ions .  An 
argument might be made that  shares o f  non-d is t r i bu t ing  
corporations are not of the type mentioned above and that the 
d e f i n i t i o n  does not include them: but that  argument i s  met by 
C B C A  s .  45161, which provides for  r e s t r i c t i o n s  on t ransfer  o f  
shares and CBCA s .  45191 which i s  a t r a n s i t i o n a l  prov is ion 
dea l ing w i t h  p r i v a t e  companies. 

( b !  Protect ion auainst i n v a l i d i t y  of secur i t y  

The r u l e  i n  the Royal B r i t i s h  v .  Turauand pro tec ts  a 
purchaser o f  a secur i ty  against a c la im by the issuing company 
that  an i r r e g u l a r i t y  todc place i n  the author iza t ion o f  the 
secur i t y ,  and that r u l e  has been given s ta tu to ry  e f f e c t  by C B C A  
s .  18 (see t h i s  Report p .  38-391. However, i f  a necessary 
s ignature on an instrument i s  forged by a company o f f i c i a l  or i s  
otherwise f raudu lent ly  issued by him the p r e v a i l i n g  view appears 
t o  be that the issuing company can r e l y  upon the i n v a l i d i t y  o f  
the instrument unless there i s  an estoppel or a r a t i f i c a i o n .  8 .  
18 provides a s ta tu tory  estoppel even i n  some cases o f  fraud and 
forgery ,  but  not a l l .  

Under C B C A  s .  51131, the fac t  that  a secur i t y  i s  not genuine 
i s  a complete defence even against a purchaser for  value and 
wi thout  no t i ce .  That i s  subject t o  s .  53, under which a 
s ignature i s  e f f e c t i v e  if done by a person entrusted by the 
issuer w i t h  the signing o f  the secur i t y  or s im i la r  secur i t i es ,  or 
w i t h  the i r  inmediate preparat ion for  s ign ing,  or by an employee 
who handles the secur i ty  i n  the ord inary  course o f  h i s  du t ies .  
I f  more than two years has elapsed f r a n  an event requ i r i ng  
payment of the nwney or de l i ve ry  o f  s e c u r i t i e s  on presentat ion.  
the purchaser i s  f i xed  w i t h  no t i ce  o f  defec ts ,  and the per iod 
w i l l  be one year i f  the company had the necessary funds or 
s e c u r i t i e s  ava i lab le  ( C E C A  s. 521. 

I n  general,  the purchaser for  value who takes under an 
appearance o f  r e g u l a r i t y  i s  protected by the C B C A  i f  the issue o f  
the secur i t y  can be brought home t o  the issu ing corporat ion,  i t s  
t ransfer  agent, or an employee having anything t o  do w i t h  the 
issue o f  the secur i ty .  That imposes a heavy ob l i ga t ion  on the 
issu ing corporat ion but i t  i s  the corporat ion which i s  i n  a 
p o s i t i o n ,  f i r s t l y ,  t o  see that  forged or unauthorized secur i t i es  
are not issued, and, secondly, t o  ob ta in  insurance or indemnity 
bonds against that happening. I t  i s  appropriate that the cost o f  
d ischarging that ob l i ga t ion  and the cost imposed by any f a i l u r e  



t o  do so be t reated as a cost i nc iden ta l  t o  ensuring the 
e f f i c iency  o f  the c a p i t a l  market as a source o f  c a p i t a l  and that 
i t  be spread among shareholders genera l ly  through t h e i r  
corporat ions.  We recomnend acceptance o f  the CECA prov is ions we 
have mentioned. 

The re la t i onsh ip  between the purchaser and the issuer o f  a 
secur i ty  i s  dea l t  w i t h  fur ther  i n  the comnentary on s. 5 1  o f  the 
d r a f t  Act. 

1 Protect ion aqainst adverse claims 

Under CBCA s .  56111 "a purchaser" o f  a secur i ty  acquires any 
r i g h t s  which h i s  t ransferor had. "Purchaser" includes "a person 
who takes'' by any voluntary t ransact ion,  inc luding a g i f t .  The 
only exception i s  that  i f  the purchaser has been a p a r t y  t o  a 
fraud or i l l e g a l i t y  a f f e c t i n g  the secur i ty ,  or i f  he prev ious ly  
he ld  i t  and had not ice  o f  an adverse c la im, he does not improve 
h i s  pos i t i on  by taking from a la te r  bona bide purchaser, 
notwithstanding that  the bona f i d e  purchaser had good t i t l e .  
C E C A  s. 45131 provides fo r  n e g o t i a b l i t y  o f  s e c u r i t i e s :  a 
secur i ty  i s  a negotiable instrument unless a r e s t r i c t i o n  on 
t ransfer  i s  noted on i t .  S .  5612! goes on t o  g i ve  e f f e c t  t o  the 
p r i n c i p l e  o f  n e g o t i a b i l i t y :  "a bona f i d e  purchaser, i n  add i t i on  
t o  acquir ing the r i g h t s  o f  a purchaser, a lso acquires the 
secur i t y  f ree from any adverse claim. 

The d e f i n i t i o n  o f  "adverse c la im" i n  CBCA sec 44i2 l  i s  "a 
c la im that a t ransfer  was or would be wrongful o r  that  a 
pa r t i cu la r  person i s  the owner o f  or has an in te res t  i n  the 
secur i t y . "  That d e f i n i t i o n  i s  broad enough t o  cover a c la im that 
the t ransfer  o f  the secur i t y  to the purchaser was induced by 
fraud or entered i n t o  i n  breach o f  t r u s t ,  or even that  the 
t ransferor had no t i t l e ,  and s .  56121 pro tec ts  the bona f i d e  
purchaser against a l l  such c la ims. "Adverse c la im" a lso  includes 
a c la im o f  a reg is tered owner whose endorsement has been forged 
or made without au tho r i t y .  but s .  56121 does not p ro tec t  the 
purchaser o f  a reg is tered secur i t y  against such a c la im because 
he cannot come w i t h i n  the d e f i n i t i o n  o f  "bona f i d e  purchaser" as 
the term i s  def ined i n  s. 44121 unless the secur i ty  was endorsed 
t o  him or i n  b lank,  and an "endorsement' made without au tho r i t y  
i s  not an endorsement: see s .  61131. (The use o f  the term 
'bona -- f i d e  purchaser" i n  C E C A  s. 68121, where i t  obviously 
includes a purchaser who takes under an unauthorized endorsement 
m i l i t a t e s  against t h i s  i n te rp re ta t i on ,  but  we do not see any 
other way o f  reconc i l i ng  s .  5612) w i t h  s .  641111. 

There are some spec i f i c  cases i n  which the purchaser cannot 
take advantage o f  n e g o t i a b i l i t y .  CBCA s .  57111 f i xes  a purchaser 
w i t h  not ice  o f  an adverse c la im i f  the secur i ty  i s  endorsed for 
some purpose not i nvo lv ing  t rans fe r ,  such as c o l l e c t i o n  or 
surrender, or i f  i t  i s  a bearer secur i t y  and has on i t  a 
statement that i t  i s  the property o f  a person other than the 
t ransferor .  5 .  58  a lso a f fec ts  the purchaser w i t h  no t i ce  i f  he 
purchases the secur i ty  more than one year a f t e r  a date set for 
presentat ion or surrender fo r  redemption or exchange, and the 
per iod i s  reduced t o  s i x  months i f  a t  that  date the company had 
the funds for payment or the secur i t i es  for  exchange. These 
exceptions are i n  accordance w i t h  the idea o f  n e g o t i a b i l i t y .  
which requires that negotiable instruments be current  and 
apparently regu lar .  



There are two o ther  p rov i s i ons  i n  the  C E C A  p r o t e c t i n g  the 
bona f i d e  purchaser .  Under s .  5 7 ! 2 ! ,  even though he knows o f  a  -- 
t r u s t  the bona f i d e  purchaser does not  have any du t y  t o  i n q u i r e  
i n t o  the r i o h t f u l n e s s  o f  the t r a n s f e r .  and he has no n o t i c e  o f  an 

en fo rce  i t  accord ing t o  i t s  o r i g i n a l  terms. See a l s o  the c o m n t  
on s .  55121 o f  the d r a f t  Act 

! d l  P r o t e c t i o n  aqainst  unauthor ized endorsements 

As has been s a i d ,  a  "purchaser"  o f  a  s e c u r i t y  i n  r e g i s t e r e d  
form whose t i t l e  depends upon a  forged o r  unauthor ized 
endorsement i s  not a  "bona f i d e  purchaser ' '  w i t h i n  the meaning o f  
CBCL Par t  V I  1s. 68121 no tw i t hs tand ing !  and i s  t he re fo re  no t  
w i t h i n  the p r o t e c t i o n  o f  CBCL s .  56121 However, the e f f e c t  o f  
C E C A  s.  64111 i s  t ha t  a  purchaser f o r  va lue  and w i t hou t  n o t i c e  
o f  an adverse c l a i m  who has i n  good f a i t h  r ece i ved  a  new. 
re issued  o r  r e - r e g i s t e r e d  s e c u r i t y  on r e g i s t r a t i o n  o f  t r a n s f e r "  
ob ta i ns  good t i t l e .  By p r o t e c t i n g  the  purchaser w i t hou t  n o t i c e  
who ge t s  a  c e r t i f i c a t e  i n  h i s  own name s .  64111 depar ts  
s u b s t a n t i a l l y  f rom bo th  the c m n  law and the genera l  law o f  
nego t i ab le  ins t ruments .  5 .  54121 then goes on t o  render the m, t h a t  i s  the company, l i a b l e  f o r  the  inproper  
r e g i s t r a t i o n .  As Howard pu ts  i t : =  

. . .  r e g i s t r a t i o n  o f  t r ans fe r  under Par t  V i  
e f f e c t s  fundamental changes o f  the  
o b l i g a t i o n s  among the t r a n s f e r o r ,  t r ans fe ree  
and issuer  and i s  t he re fo re  m r e  c o r r e c t l y  
cha rac te r i zed  as a  s t a t u t o r y  nova t i on  o f  
those o b l i g a t i o n s .  

And l a t e r :  

Where, however, the s e c u r i t y  presented 
f o r  r e g i s t r a t i o n  o f  t r ans fe r  bears an 
unauthor ized endorsement, i f  the  i ssuer  
i n a d v e r t e n t l y  f a i l s  t o  de tec t  the  
unauthor ized endorsement and e f f e c t s  the  
r e g i s t r a t i o n  o f  t r a n s f e r ,  the l e g a l  r e s u l t s  
a re  r a d i c a l l y  d i f f e r e n t .  Assuming the 
t rans fe ree  who presented the  s e c u r i t y  had no 
knowledge o f  any unauthor ized endorsement. 
the  t rans fe ree  becomes abso lu te  owner o f  the  
new s e c u r i t y  obta ined upon r e g i s t r a t i o n  o f  
t r a n s f e r  and i s  imnune from any c l a i m  by  the  
i s s u e r .  The owner o f  the s e c u r i t y  t h a t  was 
presented i s  e n t i t l e d  t o  c l a i m  a  l i k e  
s e c u r i t y  or  damages from the i ssuer  under ss .  
64121 and 74121 on the ground t ha t  the  i ssuer  
was i n  breach o f  i t s  du ty  t o  de tec t  the  
unauthor ized endorsement. The i s s u e r ' s  
recourse i s  against  the person who v e r i f i e d  
the endorsement by  guaranteeing the s i gna tu re  
o f  the unauthor ized s igner  and who i s  
express ly  l i a b l e  f o r  breach o f  h i s  war ran t ies  

..---....-........ 

See no te  1 ,  supra p .  8 3 .  



under ss.  65111. I f  the i ssuer  accepted the 
s e c u r i t y  w i thou t  r e q u i r i n g  a guaranty  o f  
s i gna tu re ,  i t s  o n l y  recourse i s  t o  seek an 
assignment o f  the o r i g i n a l  owner ' s  c l a i m  
aga ins t  the wrongdoer f o r  damages f o r  
convers ion o r ,  i n  case o f  a f o rge ry ,  fo r  
damages f o r  f r aud ,  Thus where an issuer  
accepts f o r  t r ans fe r  a s e c u r i t y  bear ing  an 
unauthor ized endorsement t h a t  i s  presented by 
a bona f i d e  purchaser ,  a f t e r  r e g i s t r a t i o n  o f  
t r a n s f e r  the issuer  i s  l i a b l e  t o  recognize 
the  t r ans fe ree  as the abso lu te  owner o f  the 
new c e r t i f i c a t e  and i s  a l s o  l i a b l e  t o  the 
o r i g i n a l  owner. Had the  o r i g i n a l  owner m v e d  
q u i c k l y  he cou ld  have recovered the s e c u r l t y  
under ss.  68121 , and had the  i ssuer  de tec ted  
the  unauthor ized endorsement i t  cou ld  have 
re fused  r e g i s t r a t i o n  o f  t r a n s f e r  w i t h  
impuni ty  because the  p resen te r  cou ld  not  meet 
the cond i t i ons  o f  s s .  71111. But s ince  
r e g i s t r a t i o n  o f  t r a n s f e r  was ob ta ined ,  the 
p rev ious  owner was depr ived  o f  the  s e c u r i t y ,  
the t rans fe ree  became abso lu te  owner o f  the 
new s e c u r i t y ,  and the i ssuer  became l i a b l e  t o  
bo th  the p rev ious  owner and the  new owner. 
i t  i s  i n  t h i s  sense t h a t  r e g i s t r a t i o n  o f  
t r a n s f e r  e f f e c t s  a nova t i on  o f  the 
o b l i g a t i o n s  among these p a r t i e s .  

I s  t h i s  the  way i t  should be? Why should an owner lose h i s  
s e c u r i t y  upon a f o rge ry?  Why should an i s s u e r ,  who i s  r equ i r ed  
by  the CBCd t o  f o l l o w  business p r a c t i s e s  which do no t  guarantee 
aga ins t  f o r g e r i e s ,  be h e l d  l i a b l e  f o r  accep t ing  one? i h e  f i r s t  
main reason i s  t o  be found i n  the  d e s i r a b i l i t y  o f  f a c i l i t a t i n g  
the  purchase and t r ans fe r  o f  s e c u r i t i e s .  I t  i s  i n  the i n t e r e s t s  
o f  i nves to r s  t h a t  they be ab le  t o  buy s e c u r i t i e s  through s i r rp le  
procedures and w i t h  the g rea tes t  p o s s i b l e  p r o t e c t i o n  against  
f i n d i n g  t ha t  they have p a i d  t h e i r  money and no t  got good t i t l e  t o  
the s e c u r i t i e s .  I t  i s  i n  the i n t e r e s t s  o f  the i ssuers  o f  
co rpo ra te  s e c u r i t i e s  tha t  i nves to r s  be persuaded t o  buy corporate 
s e c u r i t i e s ,  and one impor tant  element i n  t h a t  persuasion i s  
g i v i n g  them the g rea tes t  p o s s i b l e  assurance against  loss o f  the 
k i n d  under d i scuss ion .  Then, imposing the  l i a b i l i t y  on the 
i ssuer  i s  a form o f  spreading the  loss  s i nce  the issuer  
represen ts  the aggregat ion o f  shareholders and, t o  some e x t e n t ,  
c r e d i t o r s :  losses due t o  f o rge ry  a re  r e l a t i v e l y  in f requent  and 
a re  l i k e l y  t o  be much more se r i ous  t o  the i nves to r  than t o  the 
i s s u e r .  The second main reason f o r  imposing the burden o f  the 
loss  upon the i ssuer  i s  t ha t  the  i ssuer  does have an e f f e c t i v e  
remedy i n  t ha t  i t  can under CBCA s .  7 2  r e q u i r e  a guarantee o f  the 
genuineness o f  the  s igna tu re  and the  c a p a c i t y  and i d e n t i t y  o f  the 
endorser .  I t  should a l s o  be no ted  t ha t  the  issuer  i s  not  
a f f ec ted  by  an adverse c l a i m  l o t h e r  than one based upon an 
unauthor ized endorsement1 un less  i t  has n o t i c e  i n  w r i t i n g  o f  i t .  

I t  should be noted t ha t  i t  i s  sometimes d i f f i c u l t  t o  
i n t e r p r e t  the p r o v i s i o n s  o f  C B C A  Par t  V l .  Under s .  7 4 ,  the 
i ssuer  i s  not  l i a b l e  t o  the owner o r  any o the r  person who incurs 
a l oss  as a r e s u l t  o f  the r e g i s t r a t i o n  o f  a t r ans fe r  o f  a 
s e c u r i t y  i f  ' ' t he  necessary endorsements were on o r  w i t h  the 
s e c u r i t y "  and i f  the issuer  had no d u t y  o f  i n q u i r y  i n t o  adverse 
c la ims  or  had d ischarged i t s  d u t y .  i h a t  might  appear t o  r e l i e v e  



an issuer who has accepted a forged endorsement. However, s. 
61131 defines an endorsement as being signed by "an appropriate 
person" ("appropriate person" is defined in s. 611111, and the 
definition accordingly would not include a forged endorsement, so 
that s. 74 would not exonerate the issuer who relied on a forged 
endorsement. 

lei Procedure on transfer 
The CECA attempts to facilitate the transfer of securities. 

CECA s. 71 requires the issuer to register a transfer if the 
security is endorsed by an "appropriate person" as defined in s. 
61111: if there is reasonable assurance that the endorsement is 
genuine and effective: i f  the issuer has no written notice of an 
adverse claim: if the transfer is rightful or is to a bona fide 
purchaser: and if any fees allowed by the Act have been paid. 
There is s m  inducement to the issuer to be reasonable in its 
requirements, as i t  is liable under s. 71 for unreasonable delay 
in registration: its liability for registering is limited by s. 
74 i f  the necessary endorsements were on or with the security and 
i t  has no notice of an adverse claim or has discharged its duty 
of inquiry: and s. 7217) fixes i t  with notice of the contents of 
various kinds of excess documentation which i t  demands. 

6. Riahts and Liabilities of Parties 

(a) Issuer 
As has been said, the issuer must register a proper transfer 

of a security and is liable in damages if i t  does not 1CECA s. 
71). I f  i t  has gone through a sinple process with regard to an 
"adverse claim" of which i t  has written notice, the issuer is 
protected against the claim if i t  registers the transfer (CECA s. 
741111. I f  i t  accepts an unauthorized endorsement, i t  is liable 
for so doing under CECA s. 64121. and its liability is not 
removed by s. 74: the liability is to replace the security if 
possible or to pay an amount equal to the price the last 
purchaser for value paid for the security (CECA s. 481. If the 
issuer is liable for accepting an unauthorized endorsement, i t  is 
not, under CECA s. 59111, able to claim over against the endorsee 
i f  he is a purchaser for value without notice who has becane 
registered unless the endorsee had knowledge of an unauthorized 
signature in a necessary endorsement. The issuer is entitled to 
insist upon a guarantee of the signature under CECA s. 72, and 
that is probably its most effective safeguard. The draft Act 
incorporates these provisions. 

(b) Transfer aqent 

and that he has a reasonable belief that the security is proper- 
in form and within the amunt the issuer is entitled to issue. 
The transfer agent will of course be responsible for carrying out 
the duties of the issuer and under CECA s. 76 has a specific duty 
of good faith and reasonable diligence. 



(c I  Bona f i d e  purchaser 

As we have said,  a purchaser o f  an apparently regular 
secur i ty  i n  good f a i t h  and for  value without no t i ce  receives a 
good t i t l e  c iear o f  "adverse claims" ( C E C A  s .  56121). The issuer 
may be able t o  set up against him the i n v a l i d i t y  of a  signature 
on the s e c u r i t y .  but  can do so, i n  e f f e c t ,  on ly  if the signature 
cannot be brought home t o  the issuer or some person entrusted 
w i th  some au tho r i t y  relevant t o  the secur i t i es  ( C E C A  s .  5 3 1 .  I f  
the purchaser for  value i n  good f a i t h  and without not ice  i s  able 
to become reg is tered,  he i s  a lso protected against unauthorized 
endorsements, inc lud ing forger ies ( C E C A  s .  64 (11 l .  He i s  
protected a  a ins t  seizures o f  the secur i t y  unless possession has 
been taken ?CECA s .  7 0 1 .  He i s  not l i a b l e  on any warranty that 
the transfer i s  v a l i d  unless he had knowledge o f  the i n v a l i d i t y  
l C B C A  s. 591111. I f  he buys through a  broker,  he i s  taken t o  
have received de l i ve ry  o f  a  secur i t y  i f  the broker i d e n t i f i e s  a 
spec i f i c  secur i t y  i n  h i s  records and issues a  conf i rmat ion of 
purchase, and i f  there i s  a  " fung ib le  bu lk "  o f  which the secur i ty  
i s  p a r t ,  the purchaser has a  proport ionate in te res t  i n  the bulk 
I C B C A  s. 66 and 671. He i s  e n t i t l e d  t o  fu r the r  assurances from 
the t ransferor under CECA s .  69. 

( d l  Owner 

I n  order t o  encourage f a c i l i t y  of t ransfer  the CBCA deprives 
the owner o f  some o f  h i s  c o m n  law secur i t y  o f  ownership. Once 
the secur i t y  passes i n t o  the hands o f  a  bona f i d e  purchaser for  
value without not ice ,  the owner w i l l  lose h i s  r i g h t  t o  recover i t  
unless h i s  c la im i s  based on the fac t  that h i s  endorsement i s  
forged or made without au tho r i t y ,  and even i f  an unauthorized 
endorsement i s  involved, he w i l l  lose h i s  c la im as against a  
purchaser for  value without not ice  who becomes reg is tered,  though 
he then w i l l  have a  r i g h t  t o  obta in  damages from the issuer 
unless he f a i l s  t o  g i ve  the no t i ce  required by CECA s .  75. By 
t rans fe r r i ng  a  secur i t y  t o  a  purchaser fo r  value he warrants that 
the t ransfer  i s  e f f e c t i v e  and r i g h t f u l ,  that  the secur i t y  i s  
genuine and has not been m a t e r i a l l y  a l te red ,  and that  he knows o f  
nothing that  might i r p a i r  the v a l i d i t y  of the secur i t y  i C E C A  s. 
59(21 i .  

( e l  Guarantor 

Under CECA s. 65 a  guarantor o f  the s ignature o f  an endorser 
warrants that  a t  the time o f  s igning the s ignature was genuine. 
that the signer was an "appropr iate person" under s .  61 and had 
legal capaci ty.  The warranty that the signer was an "appropriate 
person" seems t o  involve warranties that  he i s  the reg is tered 
holder and tha t ,  i f  he signs as an at torney or f i d u c i a r y ,  he had 
au tho r i t y  t o  do so. Otherwise the guarantor does not warrant the 
r i gh t fu lness  o f  the t ransfer .  CBCA s. 65 a lso  provides for  a 
person who "guarantees an endorsement o f  a  secur i tyUas 
d i f f e r e n t i a t e d  from one who guarantees the s ignature o f  the 
endorser. The guarantor o f  an endorsement warrants both the 
signature and the r i gh t fu lness  o f  the t ransfer  i n  a l l  respects. 
but an issuer i s  not e n t i t l e d  t o  demand such a  guarantee. 

i f i  

C E C A  s .  5915) provides that "a broker g ives t o  h i s  customer. 
t o  the issuer and t o  a  purchaser, as the case may be, the 
warranties provided i n  t h i s  sect ion. "  We have some d i f f i c u l t y  



w i t h  t h i s ,  as the  sec t i on  p rov ides  a number o f  war ran t ies  and i t  
i s  not  e n t i r e l y  c l e a r  t o  us which a re  in tended.  We the re fo re  
propose t ha t  the sec t i on  be c l a r i f i e d  so t ha t  i t  w i l l  be c l ea r  
t ha t  the broker  g i ves  war ran t ies  as f o l l o w s :  

1 .  To the i s s u e r ,  the wa r ran t i es  o f  a purchaser under s 
5 F i l l l .  

2 .  To h i s  own customer o r  t o  a purchaser the war ran t ies  
g i ven  by  a t r ans fe ro r  t o  a purchaser under s .  59121 
( T h i s  can o n l y  apply i f  h i s  customer i s  a purchaser)  

C B C A  s .  59151 goes on t o  p rov i de  t h a t  the broker  a l s o  has 
the r i g h t s  and p r i v i l e g e s  o f  a purchaser under s .  59 ,  and tha t  
the war ran t ies  by and i n  favour o f  the b roker  a re  i n  a d d i t i o n  t o  
the wa r ran t i es  by and i n  favour o f  h i s  customer, The purpose 
appears t o  be t o  pu t  the broker  i n  the  same p o s i t i o n  as a 
p r i n c i p a l  f o r  these purposes 

g l  infant ho lders  of s e c u r i t i e s  

Under CBCL s .  4 7 : 5 1  i t  appears t h a t  an i n f a n t  who exerc ises 
any r i g h t s  o f  owne rsh~p  o f  the s e c u r i t y  i s  bound by h i s  ac t i ons .  
presumably i n c l u d i n g  a t r a n s f e r ,  a t  l eas t  i nso fa r  as the 
co rpo ra t i on  i s  concerned. 

7 .  R e c m n d a  t  i ons 

l a  ) in qenera l  

We recomnend t ha t  the substance and m s t  o f  the form o f  CECA 
Par t  V 1  o f  the  C E C A  be adopted. Our d r a f t  Act suggests some 
changes i n  form, b u t  these a re  b a s i c a l l y  f o r  c l a r i f i c a t i o n  o n l y .  

o \(,r-nc~:t.az'e snare c g r ~ ~ ' ~ c 3 l ~ r .  .&pu-dllo-s rncsg 
s ra res  3f.e 'l.c_j a woi,m f o r  inbeslment 

The argument i n  favour o f  n e g o t i a b i l i t y  o f  share 
c e r t i f i c a t e s  i s  tha t  shares w i l l  no t  p r o p e r l y  per fo rm t h e i r  
f u n c t i o n  as a medium fo r  investment un less  they can be d e a l t  w i t h  
e a s i l y  and s a f e l y .  That argument does not  apply  t o  shares which 
a re  no t  in tended t o  oass from hand t o  hand. and f a c i l i t v  o f  
t r a n s f e r  i s  the l a s t '  t h i ng  tha t  i s  wanted by  the sharehblders o f  
c l o s e l y  h e l d  co rpo ra t i ons  who r e l y  h e a v i l y  on the p e r s o n a l i t y  o f  
the  o ther  shareholders.  

We w i l l  f i r s t  deal w i t h  share c e r t i f i c a t e s  issued by  c l ose l y  
h e l d  co rpo ra t i ons  after the proposed Act comes i n t o  f o r c e .  Since 
share c e r t i f i c a t e s  have no t  achieved n e g o t i a b i l i t y  a t  c o m n  law 
there  i s  not  a t  present  any l ega l  conpu ls ion  upon an A lber ta  
c o r p o r a t i o n  t o  take steps t o  make them non-negot iab le ,  and i t  
might  be thought t ha t  the proposed A B C A  should no t  exe r t  a new 
compulsion upon c l o s e l y  he ld  co rpo ra t i ons  i n  order  t o  achieve an 
o b j e c t i v e  which has no r e l a t i o n  t o  t h e i r  needs, i . e . .  the 
e f f i c i e n c y  o f  the c a p i t a l  market.  However, t ha t  o b j e c t i v e  i s  one 
o f  p u b l i c  importance, and, i n  o rder  t h a t  i t  may be achieved, we 
t h i n k  t h a t  i t  i s  not  too much t o  r e q u i r e  a co rpo ra t i on  which does 
not  want nego t i ab le  shares t o  use a form o f  share c e r t i f i c a t e  
which c l e a r l y  shows i t  t o  be non-negot iab le ,  or  a l t e r n a t i v e l y  t o  
show on i t  any r e s t r i c t i o n s  on t r a n s f e r .  Accord ing ly ,  i t  i s  our 
r e c m n d a t i o n  t h a t  s .  4 4 1 3 1  o f  the d r a f t  Act p rov i de  tha t  a 
share c e r t i f i c a t e  i s  nego t i ab le ,  sub jec t  t o  r e s t r i c t i o n s  noted on 



i t ,  un less  i t  i s  c l e a r l y  marked n o n - n e g o t i a b l e " ,  and t ha t  a 
corresponding change be made i n  s .  4 5 1 8 1 .  We would expect t ha t  
s t a t i o n e r s  would q u i c k l y  p r o v i d e  share c e r t i f i c a t e  forms f o r  
c l o s e l y  h e l d  co rpo ra t i ons  which would s a t ~ s f y  the requi rements o f  
the proposed subsect ion 

'he second problem i s  t h a t  o f  share c e r t i f i c a t e s  i ssued  
be fo re  the proposed P B C A  comes i n t o  f o r c e .  I t  i s  a more ser ious  
prob lem, f i r s t l y ,  because g e t t i n g  i n  e x i s t i n g  share c e r t i f i c a t e s  
t o  make them non-nego t iab le  w i l l  be much more o f  a nuisance than 
us i ng  a d i f f e r e n t  form f o r  new shares,  and secondly because t he re  
would be no inducement t o  shareho lders .  o r  t o  o t he r s  w i t h  c la ims  
aga ins t  shares,  t o  b r i n g  i n  the c e r t i f i c a t e s  f o r  t ha t  purpose. 

We have c o n s ~ d e r e d  recomnending t ha t  the proposed d B C l  
dec la re  non-nego t iab le  a l l  p r i v a t e  company share c e r t i f i c a t e s  .-  
ex i s t ence  a t  i t s  i n c e p t i o n ,  bu t  have concluded tha t  t he  
maintenance o f  a c l ass  o f  appa ren t l y  nego t i ab l e  bu t  ac tua l : y  
non -nego t i ab l e  shares throughout  the l i f e t i m e  o f  a l l  e x i s t ~ n g  
p r i v a t e  companies would cause d i f f i c u l t i e s  which i n  the long r d r  
would outweigh the d isadvar tages  o f  r e q u i r i n g  c l o s e l y  h e l d  
companies t o  ge t  i n  t h e i r  c e r t i f i c a t e s  a t  the b e g i n n ~ n g .  he have 
a l s o  cons idered recorrrnending t h a t  t he  proposed GBCL a l l o w  c l o s e i y  
h e l d  companies a t  the t ime o f  i t s  cont inuance under i t  s imply  t o  
cancel  e x i s t i n g  share c e r t i f i c a t e s  and i ssue  new non-nego t iab le  
ones.  We have concluded, however, t h a t  i t  would be wrong, on the 
one hand, t o  leave the e x i s t i n g  ones appa ren t l y  i n  ex i s t ence  and, 
on t he  o t h e r ,  t o  make i n v a l i d  c e r t i f i c a t e s  r e l i e d  upon as 
s e c u r i t y  by  lenders .  

Our conc lus ion  i s  t h a t  t he  proposed ABCd should n o t  make any 
excep t ion  from n e g o t i a b i l i t y  f o r  p r e - e x i s t i n g  p r i v a t e  corpany 
share c e r t i f i c a t e s  bu t  t h a t  i t  should i ns tead  p rov i de  a l ega l  
mechanism by  which a company may, a t  the t ime o f  con t inuance ,  
c a l l  i n  i t s  share c e r t i f i c a t e s  f o r  c a n c e l l a t i o n  and r e - i s s u e  them 
i n  non-nego t iab le  form. 9y so do i ng .  the Pct would a l l ow  c l o s e l y  
h e l d  companies t o  e l e c t  t o  do n o t h i n g  about i t s  e x i s t l n g  share 
c e r t i f i c a t e s ,  w i t h  the r e s u l t  t ha t  the c e r t i f i c a t e s  would be 
l e g a l l y  n e g u t i a b l e :  o r  t o  c a l l  them i n  and rep lace  tnem w i t h  
non-nego t iab le  ones. Come w i l l  p robab ly  choose l o  take a chance. 
i n  the expec ta t i on  t ha t  any purchaser w i l l  know or be t o l a  tha t  
share t r a n s f e r s  a re  r e s t r i c t e d :  o t h e r s  w i l l  f o l l o w  the p a t h  o f  
prudence and c a l l  i n  t h e i r  share c e r t i f i c a t e s ,  The ac tua l  
mechanism w i l l  be p rov i ded  by  s .  261 :5 ! .  under which the 
shareholders  c o u l d  adopt by - laws  a u t h o r i z i n g  the d i r e c t o r s  t o  
r e q u i r e  the shareholders t o  b r i n g  i n  t h e i r  share c e r t i f i c a t e s  fo r  
replacement w i t h  non-nego t iab le  ones, and s .  240. under which the 
d i r e c t o r s  cou ld  apply  f o r  an o rder  r e q u i r i n g  a shareholder t o  
comply w i t h  the by - laws .  

i c !  Non-neqot iab le  debt i ns t ruments  

L c o r p o r a t i o n ,  c l o s e l y  h e l d  o r  o t he rw i se ,  may wish t o  issue 
debt o b l i g a t i o n s  which a r e  non -nego t i ab l e .  ! f  the instrument 
f a l l s  w i t h i n  any o f  the d e f i n i t i o n s  o f  b i l l  o f  exchange, 
promissory no te  o r  cheque, i t  i s  o f  course ,  f o r  c o n s t i t u t i o n a l  
reasons,  o u t s i d e  the scope o f  p r o v i n c i a l  l e g i s l a t i o n ,  and a 
c o r p o r a t i o n  which wishes t o  avo i d  n e g o t i a b i l i t y  would take 
whatever s teps the B i l l s  o f  Exchange Act would suggest.  : f  a 
debt o b l i g a t i o n  does no t  f a l l  w i t h i n  any o f  the d e f i n i t i o n s .  
e . g . .  i f  i t  i s  c o n d i t i o n a l ,  the proposed A B C A  would apply  t o  i t .  
We t h i n k  t ha t  the same r u l e s  should app ly  t o  debt ins t ruments as 



to share c e r t i f i c a t e s ,  and Part 6 the d r a f t  Act ,  l i k e  Part V 1  o f  
the C B C C ,  accordingly uses the word " s e c u r i t y '  throughout. 



X .  

C O R P O R A T E  BORROWING 

1 .  Trustees and Trust Indentures 

la1 General 

Part V I I  of the C E C A  deals w i t h  the dut ies  and 
q u a l i f i c a t i o n s  o f  a t rustee under a t r u s t  indenture, I t  a lso 
deals w i t h  evidence of compliance w i t h  requirements of t rus t  
indentures and provides for  the furn ish ing o f  l i s t s  o f  holders of 
debt ob l i ga t ions  for  c e r t a i n  purposes. I f  appl ies on ly  where 
debt ob l iga t ions under the t rus t  indenture are par t  o f  a 
d i s t r i b u t i o n  t o  the p u b l i c .  

The d r a f t  Act fol lows C E C A  Part V I I  c l ose ly ,  but makes i t  
D iv i s ion  1 o f  Part 7 ,  (D iv i s ion  2 of Part 7 havina t o  do w i th  

d ~ ~- 

r e g i s t r a t  ion o f  ~ c o r p o r a t e  mortgages and charges, see page 1 C 1  for 
d i scuss ion ) .  

i b i  Trustees 

i i i  Qual i f i ca t ions 

We th ink  that  where a pub l i c  issue o f  secur i t i es  i s  
involved,  the t rus tee under a t r u s t  indenture should be a 
reg is tered t r u s t  company. S .  7 9  of the d r a f t  Act would so 
provide.  

( i i i  Duties 

( A 1  Honesty and good f a i t h  

A t rustee by the nature of h i s  o f f i c e  i s  under a duty o f  
honesty and good f a i t h  t o  the bene f i c ia r ies  o f  the t r u s t .  S .  
86iaJ o f  the d r a f t  Act attempts t o  set out that  duty i n  simple 
words and i s  the counterpart o f  s .  11711llaJ which would impose a 
s im i la r  duty upon d i r e c t o r s .  S .  86iaJ would not i n t e r f e r e  wi th  
the ob l i ga t ions  owed by the t rus tee,  as mortgagee, t o  the 
d i s t r i b u t i n g  corporat ion,  as mortgagor. 

IBI Care, d i l iaence and s k i l l  

5 .  86lb i  o f  the d r a f t  Act would requ i re  the t rustee t o  
"exercise the care,  d i l igence and s k i l l  o f  a reasonably prudent 
t rus tee , "  and i s  the counterpart o f  s .  1 1 7 l l l l b i  which would 
irrpose a s im i la r  duty upon d i rec to rs .  Argument can be advanced 
against the inc lus ion  o f  that duty,  and we are not unanimous on 
the p o i n t .  Those contrary arguments are that  a short statement 
o f  t h i s  k ind  i s  l i k e l y  t o  overlook elements o f  or q u a l i f i c a t i o n s  
upon the duty of t rustees:  that the standard of the "reasonably 
prudent t rus tee"  i s  novel and vague; and that i t  i s  best t o  leave 
the courts t o  develop and shape the ob l iga t ions o f  trustees under 
t r u s t  indentures i n  the same way as they develop and shape the 
ob l iga t ions o f  other t rustees.  Our ma jo r i t y  view, however, i s  
that a short and simple statement o f  the law w i l l  be useful  for 
the guidance o f  trustees and those who deal w i th  them, and that 
the standard i s  one which trustees should be able t o  apply 
without undue d i f f i c u l t y .  We th ink  a lso  that t h i s  i s  an area i n  
which un i fo rm i t y  i s  very important, as trustees deal ing w i th  
corporate f inance should not be subject t o  varying dut ies  across 
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the country 

' C I  Con f l i c t s  i n t e r e s t  

7Rlll o f  the d r a f t  L r t  wo i~ ld  o r o h i b i t  the aooointment of - .  - .  - .  ~ . - .  ~ .~ . - -  ,~ - ~ . ~ .  
a  t rus tee w i th  a "mater ia l  c o n f l i c t  o f  i n te res t  between h i s  r o l e  
as t rustee and h i s  r o l e  i n  any other capac i t y " .  5 .  78121 would 
impose upon a t rustee who becomes aware o f  a  c o n f l i c t  a duty 
e i t h e r  t o  resolve i t  or t o  resign w i t h i n  90 days. The only 
sanctions would be, f i r s t l y ,  that the trustee would be g u i l t y  o f  
an offence i f  he should acceot ap~ointment w i th  knowledse o f  the 
c o n f l i c t  or f a i l  t o  resolve or res ign as required by the section. 
and, secondly, that he would be under c i v i l  l i a b i l i t y  for  any 
loss r e s u l t i n g  from h i s  f a i l u r e  t o  comply. 

The standard o f  the m a t e r i a l "  c o n f l i c t  of i n te res t  may 
cause some d i f f i c u l t y .  A t rustee which, as executor o f  an 
es ta te ,  holds a few shares i n  an issu ing corporat ion.  may be said 
t o  be i n  a p o s i t i o n  i n  which i t s  dut ies  c o n f l i c t ,  but i t  may not 
be easy t o  decide whether the c o n f l i c t  w i l l  be "mater ia l "  i n  the 
eyes o f  a c o u r t .  We are i n  agreement w i th  the p r i n c i p l e ,  
however. and we th ink  i t  be t ter  t o  fo l l ow  the CBCA rather than t o  
es tab l i sh  a  d i f f e r e n t  standard which would cause d i f f e r e n t  
problems for t rustees of t r u s t  indentures issued by Alberta 
corporat ions and which would requ i re  the establishment o f  a 
separate jurisprudence. S .  78 o f  the d r a f t  Act therefore fol lows 
CBCA s .  78. 

i D )  Notice o f  de fau l t  

A t rus tee ' s  general dut ies  o f  good f a i t h ,  care.  d i l igence 
and s k i l l  would o f ten  require i t  t o  g i ve  no t i ce  t o  the holders o f  
the debt ob l iga t ions o f  defau l t  by the corporat ion under the 
t r u s t  deed. 5 .  85 o f  the d r a f t  Act would however go far ther and 
impose upon the t rus tee a  s p e c i f i c  duty t o  g ive  such not ice  
w i t h i n  30 days a f t e r  i t  becomes aware o f  an event o f  d e f a u l t .  
which i s  def ined i n  s .  77111  as an event which makes the secur i ty  
enforceable or which accelerates the ob l i ga t ion  t o  pay the nwney 
secured by the t r u s t  indenture. As the ob l i ga t ion  under s .  85 i s  
t o  g i ve  the no t i ce  on ly  i f  the defau l t  continues t o  the time of 
the n o t i c e ,  the sect ion would al low the t rustee t o  g ive  the 
corporat ion 30 days t o  cure the d e f a u l t ,  at least  i f  the defaul t  
i s  not serious enough t o  b r i n g  i n t o  p lay  the t rus tee ' s  general 
duty t o  take a c t i o n  I t  appears t o  us that the holders of the 
debt ob l i ga t ions  are e n t i t l e d  t o  know o f  any event which i s  
serious enough t o  t r i gge r  the i r  enforcement r i g h t s  and which i s  
not cured w i t h i n  30 days. S .  85 would make an exception i f  " the 
t rustee reasonably bel ieves that i t  i s  i n  the best in teres ts  o f  
the holders o f  the debt ob l iga t ions t o  wi thhold the not ice" and 
informs the coroorat ion of the dec is ion.  The exceotion would not 
apply merely because the g i v ing  of the not ice  wouid not be 
expected t o  ass is t  the holders o f  the debt ob l i ga t ions .  Instead. 
i t  would apply only i f  the not ice  would be l i k e l y  t o  do some 
p o s i t i v e  harm t o  the holders o f  the debt ob l i ga t ions ,  e . g .  i f ,  
i n  a  case i n  which the debt ob l iga t ions are not adequately 
secured. the not ice  might be expected t o  cause the issuer 's  other 
c r e d i t o r s  t o  c lose i n  and deprive the issuer o f  an opportunity o f  
working out i t s  d i f f i c u l t i e s ,  Again, we th ink  that  the holders 
have a  r i g h t  t o  know that an unremedied event o f  defau l t  has 
taken place.  



(El Reliance on statements 

5 .  87 of the draft Act would exonerate from liability a 
trustee who "relies in good faith" upon statements that conply 
with the draft Act or the trust indenture. We think that that is 
the correct policy. if a trustee were required to apply its own 
judgment to the statement, i t  is very likely that i t  would want 
the statement verified by its own experts, if the statement is an 
expert opinion, or by its own officials if the statement relates 
to verifiable facts. The purpose of s. 81 to 83 of the draft Act 
relating to evidence of conpliance is, and provisions in trust 
indentures relating to opinions and statements to be required 
will usually be, to prescribe the kind of evidence which the 
trustee should have in order to provide reasonable safety while 
avoiding delay and unnecessary expense. The "good faith 
requirement would make i t  necessary for the trustee to take 
further steps if i t  knows or strongly suspects that a statement 
is false or fraudulent, but in the absence of such knowledge or 
grounds for suspicion i t  would not make it  necessary for the 
trustee to second-guess the maker of the statement. 

iFi  Excul~atorv clauses 

5 .  88 of the draft Act would preclude the trustee from 
contracting out of the general duties of honesty, good faith, 
care, diligence and skill which would be inposed by s. 86. We 
think the provision desirable: where their interests conflict. 
there i s  no one to protect the interests of the holders of the 
debt obligations against the trustee when the terms of the trust 
deed are settled, and we think that the holders should be 
protected against exculpatory clauses where there is a conflict. 

ic) Trust Indentures 
l i l  Evidence of compliance 

5 .  81 to 83 of the draft Act deal with the subject of 
evidence of compliance with the terms of trust indentures. Our 
discussion of these sections appears in the colnnents following 
them. 

i i i l  Lists of holders of debt obliqations 

S. 80 of the draft Act would require a trustee under a trust 
indenture to furnish lists of the names of, and other information 
about the holders of debt obligations issued under the trust 
indenture. Our discussion of that section appears in the c m n t  
upon the section 

2. Receivers Receiver-Managers 

Part 8 of the draft Act follows Part V i l l  of the CECA with 
some minor exceptions. The reasons given by the drafters of the 
CECA iProposals, p. 661 for inclusion of Part V i l i  were as 
follows: 

183. Although not critically irrportant in a 
corporations Act, we thought i t  was desirable 
for two reasons to adopt Part 8.00, which is 
roughly parallel to Part Vl  of the United 
Kingdom Conpanies Act, 1948. First, i t  
clarifies the position of the receiver who is 



appointed by a court  order or under a t r u s t  
indenture t o  take over the assets o f  or t o  
administer a corporat ion;  and second, i t  
makes uni form across Canada the l a w  applying 
t o  receivers o f  corporations incorporated 
under the Act, p a r t i c u l a r l y  those appointed 
by v i r t u e  o f  a t r u s t  deed governing a 
debenture issue. 

We agree wi th  these reasons, though i n  t h i s  context the reference 
t o  un i formi ty  re la tes  t o  the d e s i r a b i l i t y  o f  un i formi ty  of the 
law applying t o  receivers o f  corporat ions incorporated under the 
CBCA w i th  the law r e l a t i n g  t o  receivers o f  corporations 
incorporated under the proposed ABCA, and also t o  the 
d e s i r a b i l i t y  o f  un i fo rm i t y  between Alberta law and that  o f  other 
provinces which fo l l ow  the C B C A .  

We would go fur ther  than the d r a f t e r s  o f  the CBCA, however. 
and say that Part 8 ,  which fo l lows CBCA Part V I I I ,  would 
introduce sane des i rab le  reforms. 

One reform which Part 8 would introduce would be the 
inpos i t i on  upon a receiver o r  receiver-manager appointed under an 
instrument o f  a duty t o  act honestly and i n  good f a i t h  and a duty 
t o  deal w i th  the corporat ion 's  property " i n  a comnercial ly 
reasonable manner". We do not th ink  that  these dut ies  would 
preclude the receiver o r  receiver-manager frm doing whatever i s  
necessary t o  r e a l i z e  upon a secur i t y  granted by the corporat ion;  
but we do th ink  that i t  would requ i re  him, i n  the course o f  doing 
so, t o  take reasonable steps t o  ob ta in  bene f i t s  fo r  the 
corporat ion which are not inconsistent  w i t h  the r i g h t s  o f  the 
c red i to rs  who are e n t i t l e d  t o  the s e c u r i t y ,  The r i g o r s  o f  
instruments prov id ing for  the appointment of receivers and 
receiver-managers should be relaxed t o  t h i s  extent i n  fa i rness to 
the corporat ion and i t s  shareholders, as wel l  as t o  unsecured 
c red i to rs :  and the re laxa t ion  w i l l  no t ,  we th ink,  p re jud ice  the 
c red i to rs  who are e n t i t l e d  t o  the p ro tec t ion  o f  such instruments. 

A second reform i s  that s .  95 would al low the court  t o  
supervise a receiver or rcceiver-manager, whether appointed by 
the court or under an instrument. The power extends t o  
appoint ing, replacing or discharging a rece iver ,  f i x i n g  h i s  
remuneration, approving h i s  accounts, and g i v i n g  d i rec t ions  
general ly  (see s. 95 o f  the d r a f t  A c t ) .  Again, we th ink  that 
t h i s  i s  a des i rab le  re laxa t ion  o f  the r i g o r s  o f  instruments 
grant ing corporate secur i t i es ,  and, so far  as court appointed 
o f f i c i a l s  are concerned i t  does not  confer any new power. 

A t h i r d  reform i s  that s .  95id)  would al low the cour t  t o  
irrpose upon the receiver and receiver-rnanager, or the person by 
or on whose behalf he i s  appointed, l i a b i l i t y  t o  make good any 
defau l t  i n  connection w i t h  the rece ive r ' s  or receiver-manager's 
custody or management o f  the proper ty .  Instruments prov id ing for  
secur i ty  o f ten  purport  t o  make the receiver the agent o f  the 
corporat ion,  w i t h  a view t o  imposing upon the corporat ion the 
burden o f  loss r e s u l t i n g  from a wrongful act or neglect o f  the 
receiver.  I t  appears t o  Us that the whole p o l i c y  o f  the law has 
long been and should continue t o  be against the use o f  such 
devices . 



5 .  89 to 95 of the draft Act follow the CECA and give effect 
to the views which we have set out. 

3. Reaistration of Corporate Mortqaqes Charqes 

ACA s. 97 to 102 require registration of mortgages and 
secured debentures created by Alberta and extra-provincial 
companies. Failing registration, the security granted by the 
mortgage or debenture is made void against a protected class 
which includes liquidators, assignees and receivers of the 
company, and purchasers and mortgagees of the property acting in 
good faith and for valuable consideration. The CBCA does not 
provide for such registration, but provincial law should do so. 

We understand that the Government of Alberta has under 
consideration a proposed Personal Property Security Act, and that 
i t  is likely that such an Act will be enacted and will provide 
for registration of corporate mortgages and debentures. That 
being so, there are two reasons why we do not think that we 
should revise the existing ACA provisions. The first reason is 
that a revision now, followed by a Personal Property Security Act 
later, would cause two successive upsets in a substantial area of 
law within a fairly short time. The second reason is that the 
time and effort which we would expend would be too great i f  the 
revision were to have effect only for a short time. For these 
reaons, our original intention, which we still maintain, was to 
bring forward the ACA provisions with as little change as 
practicable. 

In the course of our consultation, however, we were strongly 
urged to r e c m n d  that two changes be made without delay. The 
first is to provide that mortgages and debentures take effect in 
favour of the protected class ii.e.. take priority) only from 
registration. The second is to provide that the court order 
required for late registration be dispensed with. We agreed with 
both suggestions in principle, and ultimately agreed to make 
recomnendations to give effect to them, though with some 
reluctance because of our desire not to become entangled in the 
law of property security registration. 

debentures is enacted before, or at the same time as, a new ABCA, 
these sections, and s. 88.8, should not be enacted, and i f  such 
an Act is enacted later, these sections should be repealed. We 
have considered whether the Registrar of Corporations or the 
Registrar of Land Titles should maintain a separate register of 
floating charges after the enactment of a Personal Property 
Security Act, but have concluded that there is no interest to be 
served which would justify the legal machinery and the 
administrative burdens which would be involved. 



P R O T E C T I O N  OF SHAREHOLDERS AND O T H E R  I N V E S T O R S  

1 .  F inancia l  Disclosure 

la1 Financial  statements 

l i l  Disclosure to shareholders 

( A 1  Obl iqat ion d isc lose 

Under CBCA s. 149,  the d i rec to rs  must place before the 
shareholders, at every annual meeting, f i nanc ia l  statements 
r e l a t i n g  t o  the preceding f i nanc ia l  year and the a u d i t o r ' s  
r e p o r t .  I n  add i t i on ,  under C B C A  s. 153 copies o f  f i nanc ia l  
statements and report  must be sent t o  every shareholder at least 
2 1  days before the annual meeting. Those are absolute 
requirements which, essen t ia l l y ,  can on ly  be waived 
unaninwusly: see C B C A  s .  13611). 153111 and 157. We recomnend 
that these ru les  be adopted, and they have been included i n  the 
counterpart provis ions o f  the d r a f t  Act. They do not d i f f e r  
subs tan t ia l l y  from the present ru les  under the A C A .  

( 5 )  Information which much be disclosed 

A C A  s .  121 t o  128 lay  down d e t a i l e d  ru les  about the 
preparat ion and content o f  corporate f i nanc ia l  statements. The 
C B C A  leaves the content o f  f i nanc ia l  statements t o  the 
regu la t ions.  The d r a f t e r s  of the CBCA had t h i s  t o  say 
IProposals, p .  108):  

326. I n  recent years there has been an increasing 
awareness o f  the need t o  improve the quant i ty  and 
q u a l i t y  o f  f i nanc ia l  d isc losure  required o f  
corporat ions.  The question o f  corporate f i nanc ia l  
d isc losure  has been prominent i n  studies such as the 
Kimber and Lawrence Reports, and the need fo r  improved 
d isc losure  was also stressed by Mr. Just ice Hughes i n  
the A t l a n t i c  Acceptance Report (see, fo r  example. p .  
14421. Recent amendments t o  corporat ion and secur i t i es  
l e g i s l a t i o n  i n  Canaoa have embodied many o f  the 
recomnendations contained i n  those repor ts .  H is tory  
ind icates ,  however, that l e g i s l a t i o n  on matters such as 
f i n a n c i a l  d isc losure i s  changed on ly  i n f requen t l y ,  
sporad ica l ly  and usua l ly  because some dramatic 
f i nanc ia l  catastrophe or fraud revealed how outrroded 
the law had become. 

327. I n  add i t ion .  accounting prac t ices  and f inancing 
techniques are always evolv ing and they have usua l ly  
been wel l  i n  advance o f  the law. The s ta te  o f  current 
f i n a n c i a l  repor t ing  i s  as good as i t  i s  because i n  
large measure the accounting profession--spurred t o  
some extent by the demands o f  the f i nanc ia l  
comnunity--has been w i l l i n g  t o  go beyond the demands o f  
the law. I t  should not be l e f t  t o  the persuasive 
powers o f  the accounting profession t o  see t o  the 
irrplementation o f  improved f i n a n c i a l  repor t ing  
p rac t i ces ,  because the unscrupulous w i l l  tend t o  
observe only the minimum legal requirements. 



3 2 8 .  Another reason why we believe that a more 
flexible and responsive form of legislation is required 
in the area of financial disclosure is that the Draft 
Act contemplates that many different kinds of 
corporations will be governed by i t .  Even under the 
present Act there is reason to doubt that the 
provisions of ss. 116 to 121D are entirely suitable for 
all the corporations affected by them. This is 
recognized, to a degree, in ss. 1 1 6 ( 4 1 ,  and 1211 which 
grant exemptions from some of the rules in certain 
circumstances. I f  the concept of the Draft Act, that 
all federal corporations should be incorporated or 
continued under i t ,  is accepted, the range of corporate 
activity covered by the Act will be much wider and the 
required financial statements rill be much more 
diverse. 

We agree with the approach of the CBCA, and s. 149 of the 
draft Act embodies i t ,  as i t  provides for financial statements 
a s  prescribed" (though i t  departs from the CBCA in connection 
with the comparative financial statements required). The 
Institute of Chartered Accountants of Alberta suggested that the 
draft Act go further and leave to the regulations even those 
things which s. 149111 would require. While that suggestion 
would give maximum effect to the considerations of flexibility 
and responsiveness to change, we are inclined to the view that 
the basic provisions should remain in the governing Act, and we 
have therefore merely made some changes in the terminology of s. 
149111 which the Institute suggested. 

CBCA Regulations 44 to 46 are very sirrple. They prescribe a 
minimum nunber of statements by name, and establish the standards 
of the current CICA Handbook as the standards to be applied. 
Regulation 47 makes special provision for a corporation which 
carries on a diversified as distinct from an integrated business. 
We think that the preparation of the regulations under the 
proposed ABCA can be left at least until the government decides 
to introduce a bill. 

lbl Exermtions 

The Securities Act makes provision for the filing of 
financial statements by companies which are subject to i t ,  and we 
expect that a new Securities Act will do so as well. A 
corporation should not be subjected to two Acts covering the same 
subject matter. We have therefore, at the suggestion of one of 
our lawyer consultants introduced into the draft Act s. 1 5 0 i l i  
which would exerrpt frcm s. 149 corporations which are subject to 
and comply with the Securities Act. 

There are instances in which publication of financial 
information will prejudice the corporation. CBCA s. 150 errpowers 
the Director under that Act to permit a corporation to omit 
information or a statement under those circumstances. The 
proposed ABCA should have a similar provision conferring a 
similar power upon the Director of the Securities Cmission, and 
. 150121 of the draft Act would do so. 

ic) Disclosure to public 

Companies which distribute securities to the public are 
required by the Securities Act to file financial statements with 
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the Alberta Securities Cmission. ACA s. 14613) requires 
companies other than private companies to file financial 
statements with the Registrar of Companies along with their 
annual returns. CECA s. 154111 requires two classes of 
corporations to send financial statements to the Director 
appointed under that Act. One class is corporations which 
distribute securities to the public. The other is corporations 
whose gross revenues exceed $10.000.000. or whose assets exceed 
$5,000,000. The question of public disclosure is an important 
one 

We do not doubt that distributing corporations should be 
required to send financial statements and interim financial 
statements to the Alberta Securities Cmission in order that the 
Cmission may have the information necessary to perform its 
functions in connection with the protection of those who invest 
in public issues. The Securities Act contains such a requirement 
and Bill 76 of 1978 does so as well. We think that the proposed 
ABCA should however contain a provision to the same effect to 
cover distributing Alberta corporations which do not distribute 
their securities in Alberta. S. 154 of the draft Act is such a 
provision, and i t  would require the financial statements to go to 
the Director of the Alberta Securities Comission before the 
annual meeting of shareholders which will consider them. 

Should the law require public financial disclosure by other 
Alberta corporations? That is a nwre difficult question. I t  is 
necessary to consider the purposes which such disclosure might 
serve and the disadvantages i t  might bring with i t .  

Public disclosure of a corporation's financial statements 
might be useful for enployees who wish to engage in collective 
bargaining with corporations. Disclosure to government may be 
necessary for specific governmental purposes such as the 
encouragement of competition, the encouragement of exports or the 
control of prices and wages. Finally, public disclosure might be 
of interest to various sections of the public such as consumers' 
associations, environmentalists, scholars and researchers. I t  
appears to us, however, that disclosure for the benefit of 
employees is a matter to be considered in the context of labour 
law, that disclosure for the benefit of government is a matter to 
be considered in the context of legislation giving effect to each 
particular governmental policy, and that there is no reason to 
think disclosure for the benefit of the public generally will 
bring advantages which will outweigh the interest of corporations 
and their shareholders in keeping their affairs to themselves. 
Disclosure for the purposes mentioned has no apparent relation to 
the chjectives of business corporation law. 

We should pause to note one argument. It is that a 
requirement of public disclosure would inprove compliance with 
the statutory requirements relating to financial statements and 
would therefore protect shareholders. The application of 
sanctions for failure to file statements would help to ensure 
that statements are prepared: the Registrar of Corporations would 
check to see that the statements are filed in proper form: the 
knowledge that statements would be public might tend to encourage 
those preparing them to do better; and making information public 
may upon occasion bring i t  to the attention of someone who knows 
that i t  is wrpng and will take steps to correct i t .  We do not 
think however that the protection of shareholders would be 
significantly enhanced by public disclosure, and we do not think 
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that  such enhancement as would be achieved would j u s t i f y  the 
admin is t ra t ive  burden on the Registrar  o f  Corporations or that  i t  
would outweigh the detr imental  e f fec t  o f  d isc losure on the 
in te res ts  o f  the corporat ion and i t s  shareholders. We do not  
r e c m n d  that  A C A  s. 14613). which requires pub l i c  corrpanies t o  
f i l e  f i nanc ia l  statements w i t h  the Regis t rar ,  be ca r r i ed  forward 
i n t o  the proposed AECA; and we do not recomnend i t s  extension t o  
hinds o f  corporations corresponding t o  A C A  p r i v a t e  corrpanies. 

We pause also t o  consider CECA s .  15411)(b! ,  which extends 
t o  corporations w i th  net income o f  $10,000,000. or assets o f  
$5,000,000, the requirement that  f i n a n c i a l  statements be sent t o  
the Director  appointed under that  Act. Again, we do not see the 
ob jec t i ve  o f  business corporat ion law which i s  t o  be achieved. 
I f  there i s  a governmental need for  informat ion about 
corporations which may have an inportant  e f f e c t  upon the economy. 
that  need can be s a t i s f i e d  i n  other ways. We therefore do not 
r e c m e n d  that t h i s  prov is ion be ca r r i ed  forward, and we have not 
included i t  i n  s. 154 o f  the d r a f t  Act. 

2 .  Auditors 

la1 General 

One o f  the great pro tec t ions fo r  shareholders o f  a corrpany 
i n  matters o f  f i nanc ia l  management o f  the c q a n y  i s  the 
existence of an independent and proper ly  q u a l i f i e d  aud i tor .  His 
funct ion has long been recognized by law, and A C A  s. I16 t o  118 
already guarantee him access t o  an Alberta corrpany's records and 
t o  meetings of i t s  shareholders. The CECA has strengthened the 
a u d i t o r ' s  p o s i t i o n ,  however, i n  a number o f  ways. These include 
g i v i n  him access t o  an audi t  c m i t t e e  o f  d i rec to rs  ICECA s .  
1651431: strengthening h i s  r i g h t  t o  have h i s  remuneration f i xed  
by the shareholders I C E C A  s .  156141): and g i v i n g  him the r i g h t  t o  
requ i re  the corporat ion t o  c i r c u l a t e  t o  the shareholders h i s  
reasons fo r  res ign in  or fo r  r e s i s t i n g  removal or replacement 
I C B C A  s. 1 6 2 1 5 1  and ? 6 i ! .  The C E C A  a l so  enables a shareholder t o  
requ i re  the auditor t o  at tend a shareholders' meeting (CECA s. 
162121. We agree w i th  these prov is ions and have included 
counterpart provis ions i n  the d r a f t  Act. 

l b l  Requirement of audi tor  

The basic p o s i t i o n  o f  the CECA i s  that  there must be an 
aud i to r ;  CECA s. 15611) requires the shareholders t o  appoint one 
a t  each annual meeting. The on ly  exception t o  that requirement 
i s  contained i n  CECA s .  157, which al lows the appointment t o  be 
dispensed w i th  from year t o  year by unanimous vote o f  a l l  vo t i ng  
and non-voting shareholders. I f  the corporat ion i s  a 
d i s t r i b u t i n g  corporat ion,  or i f  i t  has revenues i n  excess o f  
$10,000,000. or assets i n  excess o f  $5,000,000, CECA s .  157111 
excludes i t  from the dispensing power. We agree w i th  the C E C A  
p o s i t i o n ,  except that we th ink  that  on ly  d i s t r i b u t i n g  cotrpanies 
should be precluded from dispensing w i t h  the aud i tor ,  and the 
counterpart sections d r a f t  Act would g i ve  e f f e c t  our view. 

i c !  Q u a l i f i c a t i o n  of audi tor  

CECA s. 155111 requires that the audi tor  be independent o f  
the corporat ion and i t s  a f f i l i a t e s ,  and o f  the d i rec to rs  and 
o f f i c e r s  of both. Independence i s  a question o f  f a c t ,  but CECA 
s .  155121(bi l i s t s  a nurrber o f  circumstances which, unless the 



court exempts the audi tor  under s .  155(5 ) ,  w i l l  be deemed t o  take 
away h i s  independence, e . g . .  partnership w i t h  or employment by 
the corporat ion or those involved w i t h  i t ,  ownership o f  a 
mater ia l  i n te res t  i n  the corporat ion or i t s  a f f i l i a t e s ,  and a 
recent p o s i t i o n  as receiver or t rustee o f  the corporat ion or an 
a f f i l i a t e .  The requirement i s  that  a corporat ion have an 
independent audi tor  or none at a l l .  The d r a f t  Act would car ry  
out that p o l i c y ,  and would, at the suggestion of the I n s t i t u t e  of 
Chartered Accountants o f  A lber ta ,  strengthen i t  by d i squa l i f y ing  
an auditor who has in te res t  i n  the corporat ion or i t s  
a f f i l i a t e s  and not merely one who has a mater ia l  i n t e r e s t .  

The C E C A  does not prescr ibe any other q u a l i f i c a t i o n  for  the 
aud i tor .  Strong reasons can be advanced for  l e g i s l a t i n g  
professional  q u a l i f i c a t i o n s  without which the auditor cannot 
adquately perform h i s  funct ion,  and we understand that the 
question has been raised w i t h  the government by the I n s t i t u t e  o f  
Chartered Accountants o f  Alberta,  who also ra ised i t  w i t h  us. On 
the whole. we are inc l i ned  t o  th ink  that  i n  the context o f  a 
business corporations Act ,  the choice o f  auditor should be l e f t  
t o  the shareholders, subject t o  the requirement o f  independence. 

id1 A~pointment renwval of audi tor  

The appointment of the audi tor  i s  general ly  under the 
cont ro l  o f  the shareholders, as CECA s .  156111 provides that  the 
shareholders are t o  appoint an audi tor  at each annual meeting t o  
hold o f f i c e  u n t i l  the c lose of the next annual meeting. Under 
CECA s .  99111, the d i r e c t o r s  are able t o  appoint an audi tor  to 
ho ld  o f f i c e  u n t i l  the f i r s t  annual meeting, and under s. 160111 
they are required t o  f i l l  vacancies u n t i l  the next annual 
meeting; but otherwise they have no pa r t  i n  the power of 
appointment and renwval. The d r a f t  Act folows the CECA i n  these 
respects. 

The purpose o f  the audi t  c m i t t e e  appears from the 
fo l lowing statement from a paper prepared for  us by Professor 
A .J .  Easson: 

A c o m n  c r i t i c i s m  leve l l ed  against the msdern pub l i c  
company i s  that  the Board o f  Directors tends t o  be 
composed o f ,  or dominated by,  the f u l l - t i m e  "managers" 
o f  the corporat ion who, by means o f  ma jo r i t y  e lec t ion  
and the proxy systems, are able t o  perpetuate t h e i r  
cont ro l  over the corporat ion and are essen t ia l l y  
answerable on ly  t o  themselves. This absence o f  any 
rea l  supervis ion o f  management by the elected 
representatives o f  the shareholders has led t o  the 
i n s t i t u t i o n  i n  Germany, and elsewhere i n  Europe, o f  a 
formalized two- t i e r  system o f  Supervisory Board and 
Management Board. Elsewhere i t  has led t o  the 
appreciat ion that  "ou ts ide '  d i r e c t o r s ,  provided they 
genuinely represent the in te res ts  o f  the shareholders 
as a whole rather than some pure ly  sectional i n t e r e s t ,  
perform a valuable funct ion.  The German approach may 
be regarded as too i n f l e x i b l e  and i n s t i t u t i o n a l i z e d  t o  
be appropriate i n  companies which have evolved i n  the 
Canadian or Anglo-American t r a d i t i o n  and a simple board 
o f  d i r e c t o r s ,  comprising both f u l l - t i m e  "managers" and 
pa r t - t ime  "supervisors"  i s  probably preferable.  The 



two- t i e r  system i s  a lso  inex t r i cab ly  bound up w i t h  the 
quest ion o f  worker representat ion,  though l o g i c a l l y  
there i s  no reason why i t  should be. 

5 .  165 o f  the d r a f t  Act fo l lows the CECA i n  proposing that a 
d i s t r i b u t i n g  corporat ion be required t o  have an audit comnittee 
o f  d i r e c t o r s  and that a ma jo r i t y  o f  the aud i t  c m i t t e e  be 
required t o  be d i rec to rs  who are not o f f i c e r s  or enployees o f  the 
corporat ion or o f  any o f  i t s  a f f i l i a t e s .  I t  a l so  fo l lows the 
CECA i n  proposing that  the funct ion o f  the audi t  c m i t t e e  be to 
"review the f i nanc ia l  statements o f  the corporat ion" .  

The funct ion o f  reviewing the f i n a n c i a l  statements may seem 
somewhat l im i ted .  However, the audi tor  i s  given access t o  the 
audit c m i t t e e ,  and the audi t  cann i t tee i s  given access t o  the 
aud i tor :  and i t  seems clear that  the d i r e c t o r s  w i l l  have a duty 
to ask the aud i to r ,  and the auditor w i l l  have a duty t o  inform 
the aud i t  comnittee, about any lack o f  informat ion or 
explanations given t o  the aud i tor ,  and about any def ic ienc ies  
which the audi tor  has perceived i n  the f i nanc ia l  management o f  
the corporat ion.  We have considered recomnending an expansion i n  
the l e g i s l a t i v e  d e f i n i t i o n  o f  the funct ion,  but have concluded. 
f i r s t l y ,  that  the CECA d e f i n i t i o n  i s  l i k e l y  t o  achieve i t s  
ob jec t ives  and, secondly, that i t  would be unwise t o  depart from 
un i fo rm i t y  i n  t h i s  f a i r l y  new and very important area: we th ink  
that i t  would be wise t o  l e t  the uniform p rov is ion  be tested 
across the country under the CECA and under the p rov inc ia l  law i n  
those provinces which fo l low the CBCA, and t o  make changes only 
as that  c m n  experience suggests that  they should be made. 5. 
165 o f  the d r a f t  Act accordingly fo l lows CBCA s. 165.  

I t  has a l so  been suggested that the aud i t  comnittee's 
approval o f  the f i nanc ia l  statements should be required.  We are 
not persuaded that  that would be good p o l i c y .  The members of the 
audi t  c m i t t e e ,  as pa r t  o f  t he i r  duty as d i r e c t o r s ,  have a duty 
t o  report  t o  the board any misgivings which they have and any 
discrepancies which they f i n d .  The approval o f  the f i nanc ia l  
statements i s  then a funct ion o f  the whole board, who are 
u n l i k e l y  t o  proceed i n  the face o f  mater ia l  object ions from the 
audit c m i t t e e ,  but who w i l l  be under an o b l i g a t i o n  t o  form 
the i r  own opinions,  taking i n t o  account what is said by the 
auditor and the aud i t  comnittee among other th ings.  

4 .  Proxies & Proxy S o l i c i t a t i o n  

l a )  In t roduct ion 

( i  1 General 

The proxy i s  a device o f  business corporat ion law and i s  
proper ly  dea l t  w i t h  i n  a business corporat ions s ta tu te .  However. 
proxy s o l i c i t a t i o n  came to be used as a means o f  ensuring the 
con t ro l  o f  large corporations by management, an ob jec t i ve  which 
i s  not always consistent w i th  the in te res ts  o f  investors i n  those 
corporat ions:  and regu la t ion  i n  the in te res ts  o f  investors was 
i n s t i t u t e d .  Among the regulatory too ls  are:  the mandatory 
s o l i c i t a t i o n  o f  proxies fo r  s p e c i f i c  purposes: the mandatory 
d isc losure  o f  substant ia l  amounts of informat ion as p a r t  o f  the 
s o l i c i t a t i o n :  and the mandatory p rov is ion  o f  a proxy form by 
which the shareholder can e a s i l y  requ i re  that  h i s  proxy be 
exercised for  or against a reso lu t i on  which i s  t o  be considered 
at the meeting for  which the proxy i s  s o l i c i t e d .  



(iil History description of legal situation 

recarmendations in the Kimber Report. The Kimber Cmittee's 
terms of reference included a review of business corporation and 
securities laws, with a specific reference to proxy solicitations 
because capital investors both domestic and foreign were 
demanding m r e  adequate information as well as greater statutory 
protection and because there was considerable pressure on Ontario 
to upgrade its securities laws along the lines developed by the 
American Securities and Exchange Cmission: a method of proxy 
solicitation which would provide additional investor information 
on corporation changes and management was of particular interest 
to American investors. The S.E.C. has described the proxy rules 
as "the single m s t  effective disclosure device in our whole 
statutory arsenal". The Kimber Report signified its agreement 
with the S.E.C. position and recarmended statutory changes 
accordingly. 

The Kimber Cmittee recarmended amendments to the Ontario 
Corporations Act to enbody new requirements concerning the proxy 
form and mandatory proxy solicitation. It  also r e c m n d e d  that 
the Ontario Securities Act be amended to confer authority upon 
the Ontario Securities Commission to obtain undertakings f r m  
carpanies incorporated outside the province but raising funds 
through a prospectus filing in Ontario, to carply with the proxy 
requirements applicable to Ontario corporations. 

Amendments were made to the two Ontario Acts, the Securities 
Act and the Corporations Act. The Corporations Act provisions 
applied only to Ontario corporations but the Securities Act 
provisions applied to all corporations filing under the 
Securities Act subsequent to October. 1969, and to all 
corporations whose shares were listed for trading on the Toronto 
Stock Exchange, other than Ontario corporations. The only 
material difference between the requirements in the two ~ c t s  is 
found in the description of those from whom the corporation must 
solicit. OBCA s. 117 requires management, concurrently with 
sending a notice of a meeting, to send to each shareholder a form 
of proxy. The comparable section in the Securities Act requires 
management to send the notice and form of proxy only to all 
shareholders whose last known address is in the province of 
Ontario. I t  is obvious that the Securities Act could not 
require, say, a New York carpany, to send proxy forms to its 
shareholders, apart from those residing in Ontario. The 
mandatory solicitation provision in OBCA s. 117 and the 
information circular provision in OBCA s. 118 only apply to 
corporations that are offering their securities to the public. 
This means that any corporation which has filed a prospectus and 
has shares outstanding or which has shares listed on a stock 
exchange in Ontario must send a prescribed form of proxy and 
cotrply with mandatory solicitation requirement. Thus there are 
self-contained proxy and proxy solicitation requirements. 

This same situation exists in Alberta. The present Alberta 
Securities Act followed its counterpart in Ontario in the proxy 
area; and the ACA was amended in line with the Ontario 
Corporations Act. If Bill 78 is enacted in its present form i t  
will apply proxy and proxy solicitation requirements to all 



" repor t i ng  issuers" ;  a term which includes Alberta corporations 
which have issued vo t ing  secur i t i es  since October 1 .  1967 land 
other ca tegor ies ] .  There i s  therefore dup l ica t ion o f  
requirements, though t h i s  i s  re l i eved  by provis ions i n  the 
Secur i t ies  Act and B i l l  76 which we w i l l  discuss l a t e r .  

We now turn  t o  the question whether mandatory s o l i c i t a t i o n  
and the form o f  proxy should be considered and dea l t  w i t h  as par t  
o f  business coroorat ion law or whether i t  should be considered 
and d e a l t - w i t h  pa r t  o f  secur i t i es  l e g i s l a t i o n ,  or whether i t  
should appear i n  both.  

The use o f  a proxy has been recognized from the incept ion o f  
&ern company law, A shareholder has always been e n t i t l e d  t o  
nominate a person t o  at tend a shareholder's meeting and cast the 
shareholder's vote on the shareholder's beha l f ,  and that r i g h t  
i s ,  i f  not a fundamental r i g h t ,  at least  a very important one, 
whether the corporat ion i s  large or small ,  and whether or not i t  
d i s t r i b u t e s  secur i t i es  t o  the p u b l i c .  That suggests that i t  
should be considered as pa r t  o f  business corporat ion law: and the 
suggestion i s  strengthened by the fur ther  consideration that  the 
law per ta in ing t o  proxies must deal i n  some way (though not 
necessari ly un i formly)  w i t h  a l l  corporat ions,  inc lud ing those 
w i t h  the largest number o f  shareholders and those w i t h  the 
smal lest ,  and inc lud ing those Alberta business corporations which 
d i s t r i b u t e  shares t o  the pub l i c  i n  Alberta,  those which 
d i s t r i b u t e  shares t o  the pub l i c  but  not i n  Alberta, and those 
which do not d i s t r i b u t e  shares t o  the pub l i c  at a l l .  Dn the 
other hand, as we have noted, mandatory proxy s o l i c i t a t i o n  and 
the " f o r  or against" proxy are inportant  pro tec t ions t o  those who 
invest through the c a p i t a l  markets: that  suggests that  these 
mechanisms should be used as p a r t  o f  secur i t i es  regu la t ion .  That 
suggestion i s  strengthened by the fac t  that corporations which 
d i s t r i b u t e  shares i n  Alberta are now required t o  ccmply w i t h  
proxy regu la t ion  and w i l l  continue t o  do so under a new 
Secur i t ies Act even i f  they are not Alberta corporat ions.  
Another considerat ion i s  that  a corporat ion should not be obl iged 
t o  looh at m r e  than one l e g i s l a t i v e  prov is ion on the same 
subject and should c e r t a i n l y  not be faced w i th  two appl icable 
l e g i s l a t i v e  provis ions which are d i f f e r e n t .  

I n  the r e s u l t ,  we th ink  that the l a w  r e l a t i n g  t o  proxies 
should be considered both i n  the context o f  business corporat ion 
law and i n  the context o f  secur i t i es  regu la t ion .  We propose to 
do the former 1 i . e . .  consider i t  i n  r e l a t i o n  t o  business 
corporat ion law) ,  wh i le  bearing i n  mind that secur i t i es  
regu la t ion ,  as present ly  embodied i n  the Secur i t ies Act and as i t  
may be expected t o  be embodied i n  a new Act based upon B i l l  76  o f  
1978 i s  necessary. We w i l l  then deal w i t h  the question o f  any 
overlap between the proposed ABCA and secur i t i es  l eg is la t i on . iSee  
p .  114 o f  t h i s  Report . )  

i b l  Pro~osed Provisions Rela t inq Proxies and Proxy 
S o l i c i t a t i o n  

i i l  General 

There i s  no doubt that the s ta tu to ry  au tho r i t y  fo r  vo t ing  by 
proxy. which i s  contained i n  the CBCA I s .  14211!1 and which has 
been i n  the A C A  since 1967 I s .  139i1!1. should be ca r r i ed  forward 
i n t o  the proposed ABCA.  and s. 142111 o f  the d r a f t  Act would 



carry i t  forward 

We now turn to the group of devices which have been 
associated with the use of the proxy for the protection of 
investors: mandatory solicitation for proxies for specific 
purposes: mandatory disclosure; the "for and against" proxy: and 
mandatory exercise of the vote in accordance with the proxy. 
These are collectively intended to facilitate informed voting by 
shareholders. We will discuss them firstly with relation to 
corporations which are not closely held. 

l i i l  Corporations which are not closely W 

ICI Purpose of proposals 

The management group of a large corporation customarily 
operate the proxy solicitation mechanism at the expense of the 
corporation and with all the advantages of incunbency: they are 
thus usually able to obtain substantial nunbers of proxies in 
favour of their nominees and, because share holdings are often 
widely dispersed, they are able to use those proxies to retain 
control of the corporation. The management group may serve the 
corporation and its shareholders well, but they may also serve i t  
badly: and i t  has been seen as inappropriate for the owners of 
the corporation to have little power to make decisions and little 
information upon which to make them. The group of devices we 
have mentioned are intended to increase that power and that 
ability, and we think that they should be included in the ABCA. 
They already exist in the CBCA and in the ACA, and their 
inclusion in the AaCA will not, we think, substantially change 
the existing law. We will now discuss them individually. 

( 6 1  Mandatory proxy solicitation 

The requirement that corporations other than closely held 
corporations must solicit proxies does not of itself constitute 
an advantage to the shareholders. However, the requirement is 
the foundation upon which the system is built. The solicitation 
triggers management's obligation to provide the "for and against" 
proxy form and the proxy circular, I t  also triggers management's 
obligation to vote proxies from all shareholders who send them 
in, and not only the proxies received from those shareholders who 
are favourably disposed, or who do not express opposition, to 
management's proposals. We therefore reconmend that proxy 
solicitation continue to be made mandatory for corporations which 
are not closely held, as i t  is by CBC& s. 143111 and ACA s. 140 
and 141; and s. 143il) and 144111 of the draft Act would do so. 

iC) "For and aaainst" proxy 

We will now consider the requirement that anyone who 
solicits a proxy must provide the shareholder with a form of 
proxy which will allow the shareholder, if he wishes, to name a 
proxyholder of his own choice rather than those named in the 
proxy, and which will also allow him, if he wishes, to require 
his votes to be cast in accordance with his instructions on the 
matters of business referred to in the notice of the meeting. 
That requirement enhances the ability of the shareholder to have 
his wishes given their proper weight, and we r e c m n d  that the 
law continue to impose i t .  We think that the form should be 
prescribed by regulations, as CBCA s. 14311 1 provides. and should 
not be prescribed in detail by statute, as ACA s. 142 provides. 



S .  1 4 3  o f  the d r a f t  Act would g ive  e f f e c t  t o  these views, leaving 
the form o f  proxy to be prescribed by regulat ions which would be 
dra f ted when the decis ion has been made t o  enact a business 
corporations s ta tu te .  

( D l  L im i ta t i on  use at one meetinu 

The purpose o f  proxy c i r c u l a r s  and " f o r  and against ' '  proxy 
forms i s  t o  provide shareholders w i t h  informat ion upon which t o  
make decis ions,  and t o  enable then t o  requ i re  that  the i r  votes be 
cast i n  accordance w i th  the i r  decis ions.  I t  fol lows from t h i s  
that the proxy s o l i c i t a t i o n  must r e l a t e  t o  the business t o  come 
before a p a r t i c u l a r  meeting, and that  the proxy must be s o l i c i t e d  
for  that meeting. C E C A  s .  142131 therefore says b l u n t l y  that  the 
proxy i s  v a l i d  only fo r  the meeting ( i n c l u d i n g  adjournment! fo r  
which i t  i s  g iven,  Although the OBCA al lows proxies t o  be v a l i d  
for  a year,  we reconmend adoption o f  the C E C A  p rov i s ion .  Ls the 
d ra f te rs  o f  the CBCA sa id  IProposals. p .  1031: 

" ! f  proxies could be used a t  subsequent 
meetings, perhaps t o  vote on e n t i r e l y  
d i f f e r e n t  matters, the whole purpose o f  the 
system would be l o s t . "  

5 .  14213) o f  the d r a f t  Act would therefore fo l low i t s  C B C A  
counterpart .  

IEI PrOXy c i r c u l a r  

Both the C B C A  I s .  1441 1 1 1  and the A C A  i s .  1411 requ i re  that 
a shareholder whose proxy i s  s o l i c i t e d  be sent a c i r c u l a r  
contain ing informat ion:  and regu la t ions under both Acts prescr ibe 
a great anwunt o f  informat ion t o  be given pursuant t o  those 
requirements. Under the CBCL, the c i r c u l a r  i s  ca l l ed  a "proxy 
c i r c u l a r ' '  two kinds of which are contemplated: i f  the 
s o l i c i t a t j o n  i s  by management, a ''management proxy c i r c u l a r "  i s  
t o  be sent ,  and i n  the case o f  a s o l i c i t a t i o n  by anyone other 
than management, a "d i ss iden t ' s  proxy c i r c u l a r  i s  t o  be sent. 

The purpose o f  the requirement i s  to enable the shareholder. 
i f  he wishes t o  do so, t o  make an informed decis ion on the 
matters o f  business which are t o  be dea l t  w i th  at the meeting for 
which the proxy i s  s o l i c i t e d .  We recomnend that t h i s  requirement 
be continued i n  the proposed A B C A ,  and that  the regulat ions be 
along the general l i nes  o f  those which have been promulgated 
under the C B C A .  S .  144111 o f  the d r a f t  Act would g i ve  e f fec t  t o  
these views, though we have l e f t  the regulat ions t o  be dra f ted 
when the decis ion has been made t o  enact a business corporations 
s ta tu te .  

I F 1  Exemtions 

There are cases i n  which d isc losure  o f  s o w  or a l l  o f  the 
informat ion required i n  a proxy c i r c u l a r  would be harmful t o  the 
corporat ion or i n  which the business t o  be conducted i s  too 
t r i v i a l  or the relevance o f  the informat ion too s l i g h t  t o  j u s t i f y  
the t rouble and cost involved i n  prepar ing and c i r c u l a t i n g  the 
c i r c u l a r .  Some prov is ion should be made t o  r e l i e v e  the 
corporat ion from the ob l i ga t ion  i n  such cases, and i t  does not 
seem pract icab le  t o  t r y  t o  def ine by s ta tu te  the precise 
circumstances i n  which that r e l i e f  should be given. 



1 1 2  

The prac t icab le  a l te rna t i ves  appear t o  be exemption by a 
court  (see A C A  s. 1381211 and exemption by the Di rec tor  o f  the 
Secur i t ies Comnission lsee CBCA s .  1451111; and we th ink  that  
e i the r  would be su i tab le .  However, a decis ion upon an 
app l ica t ion for exemption appears t o  us t o  be somewhat removed 
from an adjudicat ion upon legal r i g h t s ,  the making o f  which i s  
the pecul iar  funct ion o f  the cour ts ,  and somewhat c loser t o  an 
administrat ive ac t ion designed t o  f a c i l i t a t e  the proper 
administrat ion o f  corporat ions,  the making o f  which i s  pa r t  o f  
the pecul iar  funct ion o f  the Secur i t ies  Comnission (though i t  
should be noted that  not a l l  corporations covered by the proposal 
are w i t h i n  the general j u r i s d i c t i o n  o f  the Secur i t ies  
Comnission!. Further,  we do not th ink  that formal proceedings 
are necessary t o  the proper consideration o f  appl icat ions for  
exemption. For these reasons we propose that the exempting power 
should be vested i n  the Director  o f  the Secur i t ies  Comnission, 
subject t o  an appeal under s .  239121 o f  the d r a f t  Act .  8 .  145  o f  
the d r a f t  Act would g ive  e f f e c t  t o  that proposal. 

l i i i !  Closely held corporations 

I A !  Mandatory s o l i c i t a t i o n  of proxies 

Much o f  what we have said about the use and s o l i c i t a t i o n  o f  
proxies re la tes  on ly  t o  cases i n  which there i s  a management or 
cont ro l  group o f  shareholders on the one hand, and a large.  
unrelated and r e l a t i v e l y  uninformed group of shareholders on the 
o the r ;  the purpose o f  the system i s  t o  make members o f  the l a t t e r  
group bet ter  able t o  make informed decisions upon matters o f  
business a f fec t i nq  the corporat ion and t o  have t h e i r  decisions 
taken i n t o  account. We now turn  t o  a considerat ion o f  the system 
i n  r e l a t i o n  t o  a corporat ion w i t h  a small number o f  shareholders. 
i n  which the re la t i onsh ip  among shareholders i s  l i k e l y  t o  be 
c loser .  

We consider f i r s t  the requirement o f  mandatory s o l i c i t a t i o n  
o f  proxies,  w i th  the accompanying ob l iga t ions t o  send a l l  
shareholders a " f o r  and against ' '  proxy form and a proxy c i r c u l a r .  
Where a l l  shareholders are d i rec to rs  or spouses o f  d i r e c t o r s ,  i t  
seems to us that such a requirement would be absurd. Where some 
shareholders are not involved i n  management, but the number o f  
shareholders i s  smal l ,  some argument can be made for  the 
requirement on the grounds that  the law should pro tec t  those 
outs ide the management group; but  we th ink  that  i t  i s  overborne 
by the counterva i l ing  arguments that  the requirement would l i k e l y  
t o  ignored, and that  i t s  f u l f i l m e n t  would impose upon small 
corporations cost and t rouble which are not j u s t i f i e d  by the 
l i k e l y  bene f i t ;  i n  most c lose ly  he ld  corporations the 
shareholders are l i k e l y  t o  be s u f f i c i e n t l y  informed or t o  be able 
t o  s t i p u l a t e  for  more informat ion i f  they want t o  do so. While 
the choice o f  any number as the d i v i s i o n  between a "smal l "  number 
o f  shareholders and one which i s  not  "smal l "  necessar i ly  has sane 
element o f  a rb i t ra r iness  and w i l l  inc lude some corporations i n  an 
inappropriate category, we th ink that  the law must make such a 
choice, and the number chosen should be that which i s  the number 
chosen by the A C A  ! s .  13811)l.  B i l l  76 o f  1978 I s .  8312! la ! l  and 
the CBCA i s .  1431211. (We e lec t  t o  include a corporat ion w i th  
exact ly  15 shareholders among c lose ly -he ld  corporations i n  order 
to conform w i th  B i l l  76, rather t o  exclude them i n  order t o  
conform w i t h  the CBCA and the A C A . 1  We are therefore o f  the 
opin ion that the requirement o f  proxy s o l i c i t a t i o n  should not 
apply to a corporat ion w i t h  15 or fewer shareholders. 



That proposal would apply the requirement o f  mandatory proxy 
s o l i c i t a t i o n  t o  non-d is t r i bu t ing  corporat ions w i th  16 or m r e  
shareholders. We are somewhat concerned about r e c m e n d i n g  i t s  
app l ica t ion t o  a corporat ion which does not  d i s t r i b u t e  i t s  
shares t o  the p u b l i c .  There i s  a d iver  ence on t h i s  po in t  
between A C A  s. 1381 1 1  and C B C A  s .  143129: the A C A  excepts a 1  l 
p r i v a t e  cotrpanies and applies i t s  numerical test  only t o  pub l ic  
companies, wh i le  the C B C A  appl ies on ly  the numerical t e s t .  The 
argument fo r  mandatory proxy s o l i c i t a t i o n  i s  strongest i n  the 
case o f  a d i s t r i b u t i n g  corporat ion,  as investors invest i n  the 
corporat ion on the strength o f  a scheme o f  s ta tu to ry  regu la t ion ,  
wh i le  those who invest i n  n o n - d i s t r i b u t i n g  corporations do not .  
With some d i v i s i o n  o f  opin ion,  however, we have decided t o  
r e c m n d  f o l l o u i n g  the C B C A :  there are some large p r i v a t e  
companies i n  which the d i v i s i o n  between the cont ro l  group and 
other shareholders i s  as sharp as i t  i s  i n  the case o f  
d i s t r i b u t i n g  conpanies, and s. 145111 o f  the d r a f t  Act would 
leave i t  open t o  those i n  which that i s  not the case t o  obtain 
exemption from the Director  o f  the Secur i t ies  Comnission. 
Section 143121 therefore fo l lows i t s  CBCA counterpart .  

1 B )  Voluntary s o l i c i t a t i o n  o f  proxies 

We have recomnended that the s o l i c i t a t i o n  o f  proxies and 
re la ted  requirements not be mandatory i f  the corporat ion has 15 
or fewer shareholders. The next question i s  whether the 
requirements r e l a t i n g  t o  the p rov is ion  o f  proxy c i r c u l a r s  and 
" f o r  and against" forms o f  proxies should apply i f  anyone 
v o l u n t a r i l y  s o l i c i t s  proxies i n  connection w i t h  such 
corporat ions.  

An argument can be made that anyone who makes use o f  the 
legal machinery o f  a corporat ion t o  ob ta in  the vote o f  a 
shareholder should have t o  provide the informat ion required for a 
proxy c i r c u l a r ,  and should provide a form which f a c i l i t a t e s  the 
ca r ry ing  out of the shareholder's decis ion:  even i f  Shareholder A 
s o l i c i t s  the proxy o f  Shareholder B t o  overbear Shareholder C i n  
a three-shareholder corporat ion the o b l i g a t i o n  should be there. 
We have concluded again, however, that  the cost and t rouble t o  
small corporations general ly  would be too great i n  r e l a t i o n  to 
the expected bene f i t s ,  and we th ink  t h a t ,  because o f  the closer 
re la t i onsh ip ,  the s o l i c i t e d  shareholder w i l l  usua l ly  i n  such a 
case be able t o  demand any necessary informat ion before g i v ing  a 
proxy.  Even the r i g h t  t o  apply for  exemption would, we th ink .  
leave c lose ly  he ld  corporations subject t o  an unduly onerous 
procedural requirement, and i f  the great bu lk  o f  them were t o  
decide t o  conform t o  law by seeking exerrption, the administrat ive 
burden upon the Director  o f  the Secur i t ies  C m i s s i o n  would also 
be unduly onerous unless h i s  considerat ion o f  each case were 
merely p r o  forma and therefore of l i t t l e  value. Accordingly, we 
r e c m n d  that the requirements o f  the proxy c i r c u l a r  should not 
apply t o  corporations wi th  15 shareholders or fewer. Section 
144121 o f  the d r a f t  Act would g ive  e f f e c t  t o  t h i s  r e c m n d a t i o n .  

1 C 1  L im i ta t i on  use o f  proxy a t  one meetinq 

CBCA s. 142131. which l i m i t s  the v a l i d i t y  o f  a proxy to only 
one meeting, appl ies t o  a l l  corporat ions,  however few i t s  
shareholders. The arguments for  such a p rov is ion  are much weaker 
when i t  i s  not associated w l t h  a system o f  g i v i n g  informat ion t o  
shareholders t o  make informed decisions upon spec i f i c  matters; 
and there are l i k e l y  t o  be cases i n  which a shareholder w i l l  want 



t o  have h i s  i n te res ts  i n  a  corporat ion looked a f t e r  by a t rusted 
man o f  business for  an extended per iod o f  time. With some doubt. 
we are nevertheless inc l i ned  t o  fo l low the CECA: proxies may 
continue t o  be used when the g i v i n g  has been forgot ten or the 
circumstances changed; and a  shareholder who wants a 
representat ive for  the long term would, under s .  142121  of the 
d r a f t  Act, be able t o  appoint an at torney who could then issue 
proxies t o  himself fo r  each meeting (though we r e a l i z e  that t h i s  
would be an extra procedural step invo lv ing  ex t ra  t roub le ,  and 
sometimes expensel. 5 .  14213) o f  the d r a f t  Act would g ive  e f f e c t  
t o  our views. 

i i v l  Relat ionship between Secur i t ies  Act and Proposed 
PBCn 

I t  i s  now time t o  make a recomnendation about the 
re la t i onsh ip  between the proposed A B C A  and the Secur i t ies Act i n  
the f i e l d  o f  proxies and proxy s o l i c i t a t i o n s .  

For reasons which we have given (ante ,  p .  1091  we th ink  that 
the law r e l a t i n g  t o  proxies i s  an in teg ra l  pa r t  o f  the l a w  o f  
business corporat ions.  Further,  we th ink  that  non-d is t r i bu t ing  
Alberta corporations must be, and Alberta corporations which 
d i s t r i b u t e  shares t o  the pub l i c  other than i n  Alberta should be,  
dea l t  w i t h  i n  some Alberta l e g i s l a t i o n :  and they are not dea l t  
w i t h  by the Secur i t ies Act. For these reasons we th ink  that the 
ABCA should deal w i t h  the law o f  proxies i n  r e l a t i o n  t o  a l l  
corporat ions,  whether they are d i s t r i b u t i n g  corporations or 
non-d is t r i bu t ing  corporat ions.  However, we th ink  that the law 
r e l a t i n g  t o  proxies i s  a lso  an i n t e g r a l  p a r t  o f  secur i t i es  
regu la t i on .  

How then should the overlap between the two Acts be deal t  
w i th?  I t s  e f f e c t  i s  already mi t iga ted by s .  103 o f  the 
Secur i t ies  Act under which the Secur i t ies  C m i s s i o n  may exenpt a  
company from the proxy s o l i c i t a t i o n  provis ions o f  that Act i f  the 
law o f  the corporat ion 's  own j u r i s d i c t i o n  contains subs tan t ia l l y  
s im i la r  requirements iand the A C A  does contain subs tan t ia l l y  
s im i la r  requirements). The proposed Secur i t ies  Act ,  B i l l  76 o f  
1976.  would go f a r t h e r :  s .  85111 would make the proxy and proxy 
s o l i c i t a t i o n  provis ions of the b i l l  inapp l icab le  i f  the 
requirements o f  the laws o f  the incorporat ing j u r i s d i c t i o n  are 
subs tan t ia l l y  s im i la r  t o  those prov is ions.  I f  the b i l l  i s  
enacted a l l  Alberta corporations w i l l  be governed i n  t h i s  respect 
by the business corporations s ta tu te  I t h e  A C A  or the proposed 
A B C A i  so long as the l a t t e r  i s   substantially s im i la r  t o  the 
Secur i t ies  Act. So long as care i s  taken t o  see that the two 
s ta tu tes  do not thereaf ter  d iverge i n  t h i s  area, Alberta 
corporations w i l l  have t o  look t o  the business corporations 
s t a t u t e  and t o  i t  alone. That i s  as i t  should be: the 
Legis lature should not  lay down two d i f f e r e n t  laws for  the same 
corporat ion t o  fo l l ow .  I f  fo r  any reason B i l l  76 i s  not 
proceeded w i th ,  we th ink  that s. 103 o f  the Secur i t ies  Act should 
nevertheless be replaced by s .  85111 of B i l l  7 6 .  The overlap 
would then be done away w i t h :  the ABCA would p r e v a i l .  However, 
the Secur i t ies Act would remain and would come i n t o  force i f  the 
A B C A  requirements should diverge.  

5 .  Q u a l i f i c a t i o n  of Prospectuses 

ACA s. 95 requires that  any form o f  app l i ca t ion  or 
subscr ip t ion  issued for  shares or debentures o f fe red  t o  the 



pub l i c  must be a c c q a n i e d  by a prospectus which conpl ies w i t h  
the Secur i t ies  Act and i s  f i l e d  w i t h  the Registrar o f  Companies 
under A C A  s .  93. Other provis ions r e l a t i n g  t o  prospectuses 
appear i n  ACA s .  94 and 96, and ACA s. 176  requires 
ex t ra-prov inc ia l  cwrpanies other than Dominion companies t o  f i l e  
w i th  the Registrar prospectuses i n v i t i n g  subscr ipt ions i n  the 
province for  shares and debentures. 

We th ink  that the regu la t ion  of prospectuses, t h e i r  issue,  
use and contents, i s  be t te r  l e f t  t o  the Secur i t ies  Act, and that 
there i s  no funct ion t o  be performed by overlapping provis ions i n  
business corporat ion law. The regu la t ion  should apply on ly  t o  
issues o f  secur i t i es  o f fered t o  the pub l i c  i n  Alberta,  which i s  
the subject matter o f  the Secur i t ies  Act ,  and supervision by the 
Secur i t ies  Comnission i s  fundamental t o  i t .  We see l i t t l e  
advantage i n  requ i r i ng  the f i l i n g  o f  prospectuses w i t h  the 
Registrar o f  Corporations when they are f i l e d  w i t h  the Secur i t ies  
Comnission, and we do not th ink  that corporations and the 
Registrar should have the burdens o f  f i l i n g  and car ing for  
unnecessary documents. We therefore recomnend that  the proposed 
A B C A  not regulate prospectuses and not requ i re  the f i l i n g  o f  
prospectuses: and the d r a f t  Act does not contain any provis ions 
which would do so. We have omit ted CBCA s. 186 which does 
requ i re  f i l i n g :  the considerations a f f e c t i n g  a j u r i s d i c t i o n ,  such 
as Alberta,  which regulates secur i t y  t rad ing under other 
l e g i s i s l a t i o n ,  are d i f f e r e n t  from the considerations a f f e c t i n g  a 
j u r i s d i c t i o n ,  such as Canada, which does n o t .  

6. Take-over 

CBCA s. 187 t o  s .  198 es tab l i sh  ru les  o f  conduct fo r  the 
making o f  "take-over b i d s " ,  a term which i s  def ined i n  CBCA s .  
187 t o  include o f f e r s ,  other than exempt o f f e r s ,  t o  purchase 
shares which would g ive  the o f f e r o r  more than 10% o f  a 
corporat ion 's  issued shares, and a l l  o f f e r s ,  except exempt 
o f fe rs ,  by a corporat ion t o  purchase i t s  own shares. The 
exenptions include o f f e r s  t o  buy shares o f  a corporat ion w i t h  
fewer than 15 shareholders and o f f e r s  t o  fewer than 15 
shareholders by way o f  separate.agreements, and they a lso  include 
purchases i n  the market which f a l l  w i t h i n  C B C A  Reg. s. 58. CBCA 
s .  197111 authorizes the court  t o  exempt an o f f e r  i f  no un fa i r  
prejudice t o  shareholders w i l l  r e s u l t .  

I n  Alberta,  the Secur i t ies Act regulates take-over b ids  and 
the ACA does no t .  The s i t u a t i o n  i n  the province i s  therefore 
d i f f e r e n t  from that  i n  which the CBCA was enacted, there being no 
general federal secur i t i es  regu la t ion .  

The primary purpose of the l e g i s l a t i o n  governing take-over 
b ids  i s  t o  pro tec t  o f feree shareholders. I t  requires substant ia l  
d isc losure o f  informat ion:  i t  requires that o f feree shareholders 
be given time t o  accept and t o  withdraw the i r  acceptance: i t  
precludes the o f f e r o r  from paying one o f feree rmre than another: 
and, i f  the b i d  i s  fo r  less than a l l  o f  the shares o f  a c lass ,  i t  
provides that the purchase i s  t o  be made pro  r a t a  from those 
shareholders who deposit shares pursuant t o  the b i d .  I t  seems t o  
us t o  be c lear that l e g i s l a t i o n  governing take-over b ids  i s  
r e a l l y  secur i t i es  l e g i s l a t i o n ,  and we th ink  that i t  should be 
l e f t  t o  the Secur i t ies  Act. The d r a f t  Act therefore does not 
inc lude any provisons for  the regu la t ion  o f  take-over b ids .  



116 

CECA Part X V I .  which includes s. 187 to 198. also includes 
s .  199 which provides for the coopulsory acquisition by the 
offeree of the shares of a small dissenting minority of the 
offeree shareholders after a successful take-over bid. We will 
discuss that subject later in this Report (see X11.5 Coopulsory 
Acquisition After Take-over Bids). 

7 ,  Insider Tradina 

ia) Scope of subiect 

Alberta legislation deals with two subjects under the 
heading "insider trading". One is "insider reporting"; the other 
is the imposition of civil liability upon an "insider" of a 
company who uses confidential information for his own benefit in 
buying or selling securities of the company. Part X ,  of the CECA 
deals with these two subjects, and also prohibits insiders frcm 
selling short and buying or selling calls or puts. We will deal 
with these three subjects separately. 

Ibl Insider reportinq 

ACA Part 6 Division 3 requires one who becomes an insider of 
an Alberta public company having 15 or more shareholders to file 
with the Securities Comnission a report showing his ownership and 
control of shares and debt obligations of the company, and 
thereafter to file reports showing changes in his ownership and 
control. The Alberta Securities Act. Part 1 1 ,  imposes similar 
requirements upon "insiders" of extra-provincial coopanies whose 
shares are distributed after October lst, 1967, in the course of 
a distribution to the public, concerning which a prospectus has 
been filed with the Securities Comnission. The CBCA applies 
similar requirements to "distributing corporations." 

The requirement of "insider reporting" is intended to expose 
to public view the trading of shares; improprieties in the use of 
inside information are less likely to occur if i t  is known that 
the transactions will be made public, and improprieties which do 
occur are more likely to come to light. The insider reports also 
help others to decide when to go info or out of the market. 
These functions relate to the regulation of trading in securities 
and to the protection of investors. 

The CBCA, as we have said, contains provisions regulating 
"insider reporting.'' There is, of course, no existing federal 
securities legislation, and there is therefore no other federal 
statute covering the field. The province does have securities 
legislation, however, and we therefore recomnend that the 
proposed ABCA follow the examples of the Manitoba CA and the 
Saskatchewan BCA and omit any regulation of "insider reporting. 
The draft Act therefore would not cover "insider reporting". 

I f  that recomnendation is accepted, "insider reporting" 
should be dealt with by the Securities Act. As we have said, the 
Securities Act does not at the moment cover Alberta coopanies. 
I f  the proposed ABCA comes into force before the proposed new 
Securities Act, the existing Securities Act should therefore be 
amended to cover Alberta corporations as well as extra-provincial 
corporations. However, the insider trading provisions in Part 15 
of the proposed new Securities Act. Bill 78 of 1976, would cover 
insiders of "reporting issuers" other than mutual funds, and that 
term would cover Alberta business corporations as well as 



extra-provincial corporations; so that if Bill 78 is enacted 
before the proposed ABCA is enacted, no further action would be 
needed. That statement may require some slight qualification, as 
there may be some few conpanies whose shares are traded sanewhere 
that have not issued voting securities on or after October lst, 
1967 in respect of which a prospectus was filed, and whose shares 
are not listed and posted for trading on any stock exchange in 
Alberta so as to bring i t  within s. lil!it)(iiil of the Bill 76 
of 1978, and which do not fall within any of the other categories 
in that definition. If such conpanies exist, we think that they 
should be covered by a definition in the proposed new Securities 
Act rather than by having elaborate provisions in the proposed 
ABCA. 

ic! Short sales, ~ u t s  and calls 

CECA s. 124 prohibits insiders from selling shares which 
they do not own or for which they have not fully paid, and i t  
prohibits them from buying or selling calls or puts. We have not 
formed any opinion as to whether or not such provisions are 
necessary or desirable. We think that these subjects, like 
"insider reporting, are matters for regulation of trading in 
securities and not matters of basic business corporation law. We 
have therefore omitted from the draft Act any counterpart of CECA 
s. 124. 

id) Civi liability for use of insider information 
CECA s. 125 imposes two kinds of civil liability upon an 

insider who, in buying or selling a security of the corporation. 
uses for his own benefit specific confidential information which. 
if generally known, might reasonably be expected to have a 
material effect on the value of the security. The first is 
liability to corrpensate a person who suffers a direct loss as a 
result of the transaction. This liability is likely to be in 
favour of a seller from whom the insider has bought shares at an 
undervalue or a buyer to whom he has sold shares at an overvalue. 
I t  does not attach i f  the injured party knew or should have known 
the information. The second is liability to account to the 
corporation for any profit which the insider has made as a result 
of the transaction. In theory i t  appears possible that the 
corporation might recover a profit and that the other party might 
afterwards recover conpensation for the loss, so that the insider 
would be subject to double liability for the same money, but i t  
does not seem likely that double liability will occur in 
practice. 

We think that, subject to limitations which we will propose 
below, Alberta law should inpose civil liability upon insiders 
along the lines of CECA s. 125 and of the ACA and the Securities 
Act. We think that the considerations in favour of such an 
inposition are particularly strong in the case of distributing 
corporations. Insiders of large corporations necessarily have a 
great deal of confidential information, and rmch of that 
information is not available to other shareholders, and, indeed, 
in the interests of everyone cannot be made available to the 
other shareholders. In such a case it is clearly an abuse of a 
confidential position for an insider to use for his own benefit 
information entrusted to him for the benefit of all; and he 
should not be able to keep the fruits of a wrongful act. 



The shareholders o f  a c l o s l y  he ld  corporat ion are more 
l i k e l y  t o  be wel l  informed about i t s  a f f a i r s ,  but  we th ink  that  
i f  they are not they should be protected against the misuse o f  
con f iden t ia l  informat ion by ins iders .  Further,  there are now 
large p r i v a t e  ccnpanies under the A C A ,  and there w i l l  be large 
non-d is t r i bu t ing  corporations under the ABCA, i n  which there are 
sharp d i v i s ions  between cont ro l  groups and the great bodies o f  
shareholders. We therefore th ink  that  the c i v i l  l i a b i l i t y  should 
be imposed upon the ins iders  o f  non-d is t r i bu t ing  corporations i n  
favour o f  shareholders o f  those corporat ions.  

Should the c i v i l  l i a b i l i t y  a lso  be imposed upon ins iders  of 
non-d is t r i bu t ing  corporations i n  favour o f  outs iders who buy 
shares i n  the corporat ion? The answer we gave i n  our Draf t  
Report was yes, but we have had second thoughts. The ins iders  o f  
a non-d is t r i bu t ing  corporat ion do not i n v i t e  the pub l i c  t o  trade 
i n  the secur i t i es  o f  the corporat ion under the d isc losure  ru les  
o f  Secur i t ies  Comnissions and stock exchanges. Then, a sale of 
shares i n  a non-d is t r i bu t ing  corporat ion i s  an ind iv idua l  
t ransact ion which i s  more l i k e l y  t o  be wel l  considered and 
invest igated by the buyer o f  the secur i t i es .  F i n a l l y ,  and most 
important, the sale o f  the shares o f  a c lose ly  he ld  corporat ion 
i s  f requent ly tantamount t o  a sale o f  the under ly ing assets; i n  a 
sa le  of assets by the corporat ion there would not be any such 
l i a b i l i t y ,  and we do not th ink that  the dut ies  and l i a b i l i t i e s  o f  
e s s e n t i a l l y  s im i la r  transactions should depend upon the form 
which the p a r t i c u l a r  t ransact ion takes. We accordingly propose 
that  the c i v i l  l i a b i l i t y  t o  be imposed upon the ins iders  o f  a 
non-d is t r i bu t ing  corporat ion be a l i a b i l i t y  i n  favour o f  
shareholders o f  the corporat ion on ly .  We th ink  that  the 
considerations which we have mentioned j u s t i f y  a departure from 
un i fo rm i t y  w i t h  the CECA and the p rov inc ia l  Acts based upon i t .  

We now turn  t o  the question: should the l i a b i l i t y  be 
imposed upon ins iders  by the Secur i t ies  Act, or should i t  be 
imposed by the proposed A B C A ?  We th ink  tha t ,  because o f  the 
substant ia l  element of investor p ro tec t ion  which i s  involved, the 
Secur i t ies  Act should deal w i th  the c i v i l  l i a b i l i t y  o f  the 
ins iders  of d i s t r i b u t i n g  corporations. We th ink ,  however, that 
the proposed ABCA should deal w i t h  the c i v i l  l i a b i l i t y  o f  the 
ins ide rs  o f  non-d is t r i bu t ing  corporat ions:  i n  that  context ,  the 
l i a b i l i t y  i s  p a r t  o f  the legal re la t i onsh ip  between the 
shareholders o f  the corporation on the one hand, and the 
d i r e c t o r s  and other ins iders  on the o ther .  5. 125 of the d r a f t  
Act would g i ve  e f f e c t  t o  the views which we have expressed. 

We do not  th ink  i t  appropriate here t o  go i n t o  the de ta i l ed  
d e f i n i t i o n  o f  " i n s i d e r . "  which appears i n  s. 121 of the d r a f t  
Act. Ins iders  would include the corporat ion and i t s  a f f i l i a t e s ;  
d i r e c t o r s  and o f f i c e r s  o f  the corporat ion,  and shareholders 
c o n t r o l l i n g  more than 10% o f  the vo t ing  shares; persons employed 
by the corporat ion or reta ined by i t  on a pro fess ina l  o r  
consu l t ing  basis;  and anyone who receives information from any o f  
these i n  the knowledge that the person g i v i n g  i t  i s  an ins ide r .  
I n  add i t ion ,  i f  one corporat ion becomes an ins ider  o f  another or 
acquires i t s  property or amalgamates w i t h  i t ,  d i r e c t o r s  o f  the 
f i r s t  would be deemed t o  have been ins iders  o f  the second for  the 
previous s i x  months. These d e f i n i t i o n s  are q u i t e  broad, but i t  
should be noted that  s. 125 would not i,npose any l i a b i l i t y  unless 
a member o f  the c lass  uses spec i f i c  con f iden t ia l  informat ion for  
h i s  own bene f i t  or advantage i n  a t ransact ion invo lv ing  a 
secur i t y  o f  a corporat ion of which he i s  an ins ider  or a deemed 





xil. 

RELATIONSHIP OF MAJORITY AND MINORITY 

1 .  Proposed Remedies: Genera1 Discussion 

Our proposals are intended to enable business to be done 
easily and efficiently, and they therefore do not include 
restrictive and cunbersome land, we think ineffective) safeguards 
such as the doctrine of limited corporate powers, the doctrine of 
constructive notice, and the requirement of court approval for 
important changes in capitalization. We think that the draft Act 
would confer great advantages in those cases in which business is 
carried on honestly for the c m n  benefit of the shareholders, 
that is to say, in the vast majority of cases. We think that i t  
must be recognized, however, that there will be some cases in 
which those who control a corporation will act in a way which is 
unfair to those who do not control i t ,  whether by seeking a 
discriminatory advantage for themselves at the expense of the 
minority or by changing the ground rules governing the conduct of 
the corporation's business; and we therefore think that the 
proposed ABCA must include measures designed to prevent and to 
correct the abuse of the power of control. 

We are, then, considering at this point two interests of 
shareholders. One is that their corporation's business be 
conducted efficiently. The second is that their corporation's 
business be conducted fairly and honestly in their collective 
interest. Measures intended solely to promte one interest are 
likely to derogate from the pramtion of the other, and the 
striking of the proper balance is not easy. 

Our proposals follow the CECA in general, and we can adopt 
what the drafters of the CECA had to say about the striking of 
the balance between efficiency and fairness (Proposals, p. 1581: 

474. Although many of the substantive 
provisions of the Draft Act are complemented 
by specific remedies to enforce compliance 
with discrete rules, we think that for two 
reasons these specific remedies must be 
buttressed by other remedies having much 
wider application. First, the Draft Act is 
extraordinarily permissive, for i t  omits 
altogether the traditional--and we think 
largely formalistic --safeguards such as 
minimum capital contributions, limited and 
clearly specified objects, statutory 
restrictions on conditions attached to shares 
and so on, allowing considerable scope for 
misconduct, and therefore requiring fast 
effective remedies to prevent abuse of the 
rights of persons having an interest in a 
business corporation. Second, given the 
protean quality of the business corporation 
as a legal institution and the seemingly 
inexhaustible ingenuity of the unscrupulous 
to exploit this quality to further their own 
ends, i t  is impossible for the draftsman to 
anticipate all the possibilities of misuse. 



That is not to say, however, that the general 
remedies set out in Part 1 9 . 0 0  have been 
tacked on as an afterthought. irrpliedly, at 
least, the proposed remedies reflect three 
fundamental policies. 

4 7 5 .  First. the structuring of a business 
corporation as an ideal "democratic" polity, 
while desirable, is not at all a complete 
answer to the problem of satisfactorily 
resolving corporate disputes. Throughout the 
Draft Act structuring techniques such as 
pre-errptive rights and cumulative voting are 
not only legitimated but positively 
encouraged. Nevertheless they are 
deliberately not made mandatory, a policy 
which would, in our opinion, over-errphasize 
their most useful function--i.e.. as close 
corporation planning twls--and thus distract 
attention from the real problem of providing 
effective remedies to prevent or at least to 
furnish compensation for demonstrable wrongs. 

4 7 6 .  Second, we think that the best means of 
enforcing a corporation law is to confer 
reasonable power upon the allegedly aggrieved 
party to initiate legal action to resolve his 
problem, making the Draft Act largely 
self-enforcing, obviating the need for 
sweeping administrative discretion and harsh 
penal sanctions, and, at the same time, 
forcing resolution of the issues before the 
courts, which have the procedures, the 
machinery and the experience that enable them 
better than any other institution to deal 
with such problems. Included within this 
concept, of course, is the 'appraisal" right 
conferred upon each shareholder by s. 1 4 . 1 7 ,  
which entitles a shareholder to withdraw his 
investment at an objectively appraised price 
in the event of a fundamental change in the 
business or affairs of the corporation. 

477.  Third. the remedies provided in the 
Draft Act recognize that corporation law--and 
particularly the duties of officers, 
directors and dominating shareholders of 
corporations--is in a very fluid state. 
reflecting the uncertain role or identity of 
the business corporation in conterrporary~ 
society. For this reason we have frequently 
established only very broad quality standards 
of conduct ie.g.. s. 9 . 1 9  referring to duties 
of directors and officers and s. 1 9 . 0 4  
relating to "oppressive or unfairly 
prejudicial " conduct of management or 
dominant shareholders), permitting the courts 
to determine whether there has been failure 
to comply with those standards, that is, to 
continue to develop the camwn law of 
responsibility of corporate management 
unhanpered by the legal fetters created at a 



time when courts were preoccupied with 
enforcino ''demcratic" structures-- - - -  .. .- -~ . .~ .- 
particulzry voting power--as the one real 
object of the law. Investigation by a 
government agency is also provided for, but 
i t  is essentially a residual remedy. 
available to resolve problems that cannot be 
adequately dealt with by ordinary litigation. 

4 7 8 .  The remedial techniques employed in the 
Draft Act fall, analvticallv, into six 
categories thai can be best-explained by 
concrete illustrations. 

1 1 )  Disclosure: access to corporate 
records and lists of shareholders under s. 
4 . 0 3 .  publication of insider reports under s. 
1 0 . 0 3 .  and disclosure of financial statements 
under s. 1 3 . 0 1 .  1 3 . 0 3 .  1 3 . 0 5  and 1 3 . 0 6 .  

121 Structural techniques: pre-elrptive 
rights referred to in s. 5 . 0 5 .  cumulative 
voting referred to in s. 9 . 0 6 .  and 
shareholder proposals under s. 1 1 . 0 5 .  

131 Civil action: improper insider 
trading under s. 1 0 . 0 4 .  court review of an 
election of directors under s. 1 1 . 1 3 ,  and a 
restraining order in respect of an untrue 
statement made in the course of a proxy 
solicitation under s. 1 2 . 0 8 .  

141 Administrative 
proceedinqs: revocation of corporate name 
under s. 2 . 0 8 .  cancellation of certificate of 
incorporation under s. 1 7 . 0 3 .  or 
investigation under Part 1 8 . 0 0 .  

151 Director's personal 
liabilitv: improper purchase or redemption 
of a cor~oration's shares, imro~er oavment 
of a cokission in respect of' th'e sa'lesof 
shares, improper payment of a dividend, or 
making an improper loan or guarantee, etc.. 
all of which are referred to in s. 9 . 1 6 .  

( 6 1  Penalties: failure to maintain 
records under s. 4 . 0 2 .  refusal to permit 
access to corporate records under s. 4 . 0 3 ,  
failure to file an insider report under s. 
1 0 . 0 2 ,  or failure to distribute financial 
statements under s. 13.06 

The foregoing examples are of course not 
complete. They have been selected only for 
illustrative purposes. 

4 7 9 .  The maior oremise of this P a r t  is t h a t  
~ - - -  - ~ ~. -~ . . 

a corporations Act should be largely 
self-enforcing by civil action initiated by 
the aggrieved party, not by severe penal 
sanctions or sweeping investigatory powers 



I f  this policy is not adopted, i t  is our 
opinion, given the state of the c o m n  law. 
that we rust continue to rely on ever broader 
powers of investigation as a means to remedy 
corporate ills, which become increasingly 
conplex as businesses become more and more 
sophisticated. 

We turn now to a consideration of the principal remedies 
which our proposals would give to shareholders. 

2. lnvestiaations 

la) Purposes of Investiaations 
The drafters of the CECA had this to say about the purposes 

of the system of investigation IProposals, p. 1541 :  

464 .  The system of inspection is designed to 
serve two purposes. First, i t  is a valuable 
weapon in the armoury available to 
shareholders as a protection against 
mismanagement. Although Part 19.00 of the 
Draft Act [CECA Part XlXl greatly extends and 
inproves the means of redress open to 
individual shareholders in the courts, it 
will almost certainly be true in many cases 
that even the most sophisticated litigative 
weapons will be valueless for lack of 
information as to the details of suspected 
mismanagement. That information is, by its 
very nature, likely to be known by the 
suspected wrongdoers and unlikely to be known 
or voluntarily disclosed to those seeking to 
carplain of the suspected wrongdoing. 
Accordingly. we have provided in s. 18.01(21 
that if an applicant can satisfy the court 
that there are circumstances suggesting 
wrongdoing, an investigation order may be 
made in aid of litigation. 

465.  Moreover. there is a public interest in 
the proper conduct of corporate affairs, and 
while the protection of the public interest 
may be a by-product of the protection of 
shareholder interests, we are not persuaded 
that i t  is a necessary by-product. 
Accordingly, s. 18.0111) provides for an 
application by the Registrar. 

Professor LC8 Gower says in his draft Ghana Code, at page 
62, referring to the powers of investigation in the latest 
English Act: 

They have proved one of the most effective 
safeguards against abuse; the possibility of 
an investigation is in itself an inducement 
to behave with propriety, the threat of an 
investigation may cause irrpropriety to be 
ended voluntarily, and an actual 
investigation may bring to light for the 
first time facts which will enable legal 



proceedings ( c i v i l  o r  c r i m i n a l )  t o  be taken 

We th ink  that these considerations indeed requ i re  that the 
law provide the machinery for  an outs ide inves t iga t ion  o f  a 
corpora t ion 's  a f f a i r s  i n  a proper case. The CBCA provides that 
machinery and we agree w i t h  i t .  

( b l  Control of the svstem o f  invest iaat ions 

I n  England, the Coopanies Act o f  1948 placed i n  the hands o f  
the Board o f  Trade the r e s p o n s i b i l i t y  for  decid ing upon and 
conducting an invest igat ion,  and one a l t e r n a t i v e  which we must 
consider i s  whether the proposed ABCA should g i ve  that 
r e s p o n s i b i l i t y  t o  a government agency such as the Secur i t ies  
Connission. However, whi le invest igat ions should be 
invest igat ions and not adjudicat ions,  they are pa r t  o f  a process 
which may we l l  a f f e c t  the c i v i l  and c r im ina l  r i g h t s  and 
l i a b i l i t i e s  o f  ind iv idua ls ;  and i t  seems t o  us tha t ,  although the 
court  i s  not an appropriate body t o  decide t o  ca r ry  out an 
inves t iga t ion ,  i t  i s  the appropriate body t o  decide when an 
inves t iga t ion  i s  j u s t i f i e d ,  who should ca r ry  i t  ou t ,  what powers 
are needed, and what ground r u l e s  should be l a i d  down for  i t .  
ACA s. 160 provides for  the appointment o f  inspectors by the 
cour t ,  and CBCA s. 223111 provides fo r  both appointment and 
supervis ion by the cour t .  S .  2 2 2 ( 0  and ( 2 )  o f  the d r a f t  Act 
would accordingly provide for  an app l i ca t ion  to ,  and an order by.  
the cour t ,  for  an invest igat ion of a corpora t ion 's  a f f a i r s ,  and 
s.  223 would provide fo r  the appointment and supervision of the 
inspector by the cour t .  

That i s  not t o  suggest that the Secur i t ies  Connission should 
not have a p a r t  i n  the system; indeed, we th ink  tha t ,  through i t s  
D i rec to r ,  who would have a number of funct ions under Part 18 o f  
the proposed Act, i t  should have an irrportant p a r t ,  though not 
one that  i t  would p lay  very f requent ly.  I n  the case o f  
corporations which d i s t r i b u t e  s e c u r i t i e s  t o  the p u b l i c ,  
invest igat ions are c lose ly  re la ted  t o  the p ro tec t ion  o f  the 
invest ing p u b l i c  (which i; the primary funct ion o f  the 
Carmission), and i n  other cases, the Connission i s  the body w i th  
the greatest  exper t ise  and s t a f f .  I t  i s  the body t o  which 
aggrieved persons have turned i n  the past and are l i k e l y  t o  turn  
i n  the fu ture .  We therefore th ink  that  the Di rec tor  o f  the 
Secur i t ies  Comnission should be able t o  apply t o  the court  fo r  an 
order for  invest igat ion:  he would then i n  a proper case be able 
t o  assume the burden o f  car ry ing the proceedings on behalf o f  
aggrieved shareholders or i n  the p u b l i c  i n te res t .  We th ink  that 
for the same reasons the court  should be able t o  appoint him t o  
conduct invest igat ions;  and we th ink  that  fo r  h i s  assistance i n  
p ro tec t ing  the invest ing p u b l i c  the Di rec tor  should receive 
informat ion about appl icat ions fo r  invest igat ions and copies o f  
the repor ts  o f  invest igators .  S.  222(1l  o f  the d r a f t  Act would 
therefore include the Director  among those who may apply fo r  an 
inves t iga t ion ,  and s .  223111 would a l low the cour t  t o  appoint him 
as the inspector .  

We should perhaps mention that  fo r  a long time the power t o  
order an inves t iga t ion  was given t o  the Lieutenant Governor i n  
Council bv the A C A .  and indeed. ACA s.  161 s t i l l  contains . - - ~ ~ ~ ~ - .  - - - .~ . .~ .- . . .- 
lang"agereferr ing t o  that power. However. ACA s. 160 was 
amended i n  1970 t o  g ive  the power t o  the cour ts .  I t  almost goes 
without saying that  i t  i s  not appropr iate that  the Lieutenant 
Governor i n  Council should have the funct ion o f  supervising a 



system o f  i nves t iga t ion  o f  p a r t i c u l a r  corporations, and the d r a f t  
Act would not g i ve  i t  t o  him. 

ACA s .  160 al lows a conpany i t s e l f  t o  appoint inspectors t o  
conduct an invest igat ion.  The CBCA does no t ,  and we do not th ink  
that  the proposed A B C A  should do so. Those who have the power t o  
procure a reso lu t i on  for  an inves t iga t ion  could use that power t o  
appoint d i rec to rs  who w i l l  i nvest igate ,  and i f  the d i rec to rs  need 
the extraordinary powers ava i lab le  under the Act, they would be 
able t o  apply for  a court-appointed inspector .  We understand 
that  the conpany's power under the A C A  i s  r a r e l y  used; a long 
serv ice o f f i c i a l  o f  the Conpanies Branch informs us that he can 
only remenber one such appointment i n  recent years. 

I c l  Riuht t 0  ~ D D ~ V  

The p r i n c i p a l  purpose o f  a system of invest igat ions i s  t o  
a f f o r d  shareholders p ro tec t ion  against mis-management o f  
corporat ions.  A shareholder therefore should have the r i g h t  t o  
apply fo r  an order fo r  an inves t iga t ion .  

A va r ie ty  o f  requirements have been inposed upon the 
appl icants by d i f f e r e n t  s ta tu tes ,  e . g . ,  that  they ho ld  a tenth  or 
a f i f t h  or a fou r th  o f  the issued shares, or that they include a 
c e r t a i n  n u h e r  o f  shareholders o r  a percentage o f  shares or both. 
Presumably such requirements r e f l e c t  an opin ion that a procedure 
so upset t ing and p o t e n t i a l l y  damaging as an invest igat ion should 
on ly  be i n s t i t u t e d  fo r  persons w i t h  a leg i t imate  and substant ia l  
i n te res t  i n  the corporat ion.  The OBCA, the CBCA, the Man CA, and 
the SBCA have, however, abol ished any numeric requirement, and we 
r e c m n d  that  the proposed ABCA fo l l ow  them i n  so doing. There 
i s  no evidence that  the opening of the floodgates by the 
a b o l i t i o n  o f  a numerical q u a l i f i c a t i o n  would b r ing  about a spate 
o f  invest igat ions;  the p o t e n t i a l  r e s p o n s i b i l i t y  fo r  costs i t s e l f  
i s  sobering. And the floodgates would remain under the cont ro l  
o f  the cour ts .  who have t r a d i t i o n a l l y  been care fu l  t o  avoid undue 
inter ference i n  the a f f a i r s  o f  corporat ions.  A numerical 
q u a l i f i c a t i o n  i s  an unduly i n h i b i t i n g  obstacle i n  the way o f  a 
shareholder who wants an inves t iga t ion ,  and, since the order i s  
d iscre t ionary ,  the courts w i l l  take i n t o  account the legi t imacy 
or otherwise o f  h i s  reasons for  seeking the invest igat ion.  

CECA s. 222111 goes f a r t h e r .  I t  permits a " secur i t y  holder"  
t o  apply, and that  term includes the holders of a bond. 
debenture, note or other indebtedness or guarantee of a 
corporat ion.  We do not th ink  that  as a general r u l e  a c red i to r  
should be able t o  apply fo r  an inves t iga t ion ;  however, the holder 
o f  a bond or debenture which can be converted i n t o  shares has a 
leg i t imate  in te res t  i n  the management o f  a corporat ion,  and we 
can see a lso  a case i n  which there i s  grounds for  suspicion that 
a corporat ion (though s t i l l  solvent so that i t  cannot be put i n t o  
bankruptcy) has been set up as pa r t  of a scheme t o  defraud 
investors.  Again, we th ink  that  the good sense o f  the cour t ,  and 
the j u d i c i a l  exerc ise of i t s  d i s c r e t i o n  t o  grant or refuse an 
order fo r  an invest igat ion,  w i l l  be s u f f i c i e n t  pro tec t ion against 
the grant ing o f  unwarranted orders fo r  invest igat ion at the 
instance o f  the holders o f  debt ob l i ga t ions .  We accordingly 
r e c m n d  that  a "secur i t y  holder"  be e n t i t l e d  t o  apply for  an 
order fo r  an invest igat ion.  

We have already mentioned the funct ion o f  the Director  o f  
the Secur i t ies  Comnission. We th ink  that he should be able t o  



apply for an order for investigation, so that he could in a 
proper case renwve the burden of the proceedings from a 
cotrplaining shareholder, or so that he could, upon occasion. 
launch an application where there is a wider public interest to 
be served. S. 222(11 of the draft Act would give effect to these 
views. 

id) Scope of investiaation 

CECA s. 222111 allows a security holder to apply for an 
investigation not only of the corporation which issues the 
security but also of its affiliated corporations, l.e.. its 
parent, its subsidiaries, and other CBCA corporations controlled 
by the same person or corporation. That is an extension of the 
system of investigation, and i t  may be thought that the security 
holder's rights should extend only to the corporation the 
securities of which he holds. There are arguments in favour of 
the extended provision, however. It is, we think, clear that the 
power to investigate a subsidiary is desirable, because 
mismanagement of the subsidiary affects the parent. But, more 
than that, i t  is possible to divide among several corporations 
what is in substance one cannercial venture, and to have the 
several corporations buying, selling and furnishing services 
amng themselves; in such a case, to allow only one corporation 
to be investigated would be to make it difficult or irrpossible to 
unravel the whole scheme. We accordingly recannend that the 
power to investigate extend to affiliated ABCA corporations, and 
s. 222(1) of the draft Act is drafted accordingly. Indeed. we 
think that i t  should be extended somewhat further than the CECA 
extends i t :  s. 22211) of the draft Act would extend i t  to include 
affiliates which are still under the ACA. The power, however. 
appears to us to be an integral part of the basic law of business 
corporations and we do not think that the proposed AECA should 
try to apply i t  to extra-provincial corporations. 

(el Grounds for apD1ication 

CBCA s. 222121 sets out the grounds for an application for 
an investigation order. They come down :o two: suspected fraud, 
whether as a scheme or in fact; and alleged oppression of 
security holders. We think that these are proper grounds, and s. 
222121 of the draft Act reflects that view. We have however, 
changed the wording from that of CBCA s. 222121 to ensure that 
the court will not construe i t  as requiring that the facts be 
proven before the order for investigation to ascertain the facts 
can be granted. 

If) Conduct of investiaation 

Under the CECA i t  is for the court in each case to decide 
who is to conduct the investigation 1i.e.. who the inspector is 
to be) and what powers he is to have, and to give directions for 
the conduct of the investigation; the CBCA itself does not say 
who the inspector is to be and does not confer powers upon him. 
I t  is, of course, not to be expected that a judge will sit down 
and devise a plan: what is to be expected is that in the first 
instance the applicant will have to satisfy the judge that the 
order should be made and that the applicant's plan is 
appropriate, and that thereafter any interested party will have 
the right to ask the judge to change the rules in whatever way is 
appropriate. We agree with this approach and s. 222 and 223 of 
the draft Act adopt i t .  



The powers which the court  can g i v e  the inspector under CBCA 
s .  223i1) are extensive. I t  can author ize him t o  enter premises 
and t o  examine documents and records; i t  can order the production 
of documents and records t o  him: and i t  can author ize him t o  
conduct a hearing, administer oaths and examine witnesses under 
oath.  I n  connection w i t h  the l a t t e r  powers i t  can prescr ibe 
r u l e s  fo r  the conduct o f  the hear ing and requ i re  witnesses t o  
at tend and g ive  evidence under oath.  We th ink  that  these powers 
are appropr iate and adequate, and s .  223111 of the d r a f t  Act 
fo l lows the CECA. 

We envisage that the inspector would conduct an i n i t i a l  
examination o f  documents and records. We would a lso  expect him 
t o  ask o f f i c e r s  and employees o f  the corporat ion for  such 
informat ion and c l a r i f i c a t i o n  as h i s  progressing examination 
suggests. Then he may th ink  i t  proper t o  take evidence under 
oath on inportant  matters or from witnesses whose ro les  are 
inpor tan t ,  who may at tend v o l u n t a r i l y  or be compelled t o  do so by 
court  o rder .  F i n a l l y ,  he w i l l  prepare a repor t  which w i l l  be 
made t o  the cour t ,  w i t h  a copy t o  the Di rec tor  o f  the Secur i t ies 
Comnission, and, unless the cour t  otherwise orders,  w i t h  a copy 
t o  the corporat ion 's  auditor as w e l l .  

The inspector should act throughout as an invest igator  and 
i n  an inves t iga t i ve  capaci ty.  His repor t  would make statements 
o f  fac t  and opinion:  i t  would have inpor tant  p r a c t i c a l  e f fec ts ;  
and s .  230 o f  the d r a f t  Act would make i t  admissible as evidence 
o f  the fac ts  stated i n  i t .  I t  w i l l  n o t ,  however, adjudicate upon 
r i g h t s ,  nor w i l l  i t  es tab l i sh  fac ts  and opinions f o r  legal 
purposes. Care should therefore be taken t o  see that  h i s  
proceedings are not t reated as ad jud ica t i ve  and as requ i r i ng  the 
formal trappings o f  adversarial procedure. We th ink  that the 
references i n  CECA s .  22311) i f i  and s .  i g l  (which we have 
fo l lowed) t o  a "hear ing, '  and some ambiguity i n  CBCA s. 225121 
dea l ing w i t h  the r i g h t  t o  counsel, tend t o  obscure the 
inves t iga t i ve  nature o f  the proceedings; wh i le  we have ca r r ied  
forward the references t o  "hear ings'  we have c l a r i f i e d  s. 2 2 5 ( 2 )  
so that  i t  would g i ve  the r i g h t  t o  counsel on ly  t o  a witness who 
i s  being examined. 

The d r a f t  Act would make p rov is ion  for  the degree o f  
c o n f i d e n t i a l i t y  t o  be attached t o  var ious stages o f  the 
proceedings. The subject i s  dea l t  w i t h  i n  the comnents on those 
sections i n  s .  222 t o  224 o f  the d r a f t  Act, and w i l l  not be 
discussed here. 

A major b a r r i e r  i n  the way o f  a shareholder who wants an 
inves t iga t ion  i s  the c m n  l e g i s l a t i v e  p rov is ion  that  he may be 
c m e l l e d  t o  out uo secur i tv  fo r  costs .  o f  which ACA a .  160131 i s  - . 
t y p i c a l l  We a g r e e w i t h t h e p o l i c y  o f  the CECA i .  222141, which 
provides that  an applicant i s  not  requ i red t o  g i ve  secur i ty  costs 
and. s .  22214) o f  the d r a f t  Act fo l lows i t .  

The costs o f  any app l ica t ion t o  the court  i s  w i t h i n  the 
cour t ' s  d i sc re t ion .  The costs o f  the inves t iga t ion  i t s e l f .  
however, which are l i k e l y  t o  be subs tan t ia l ,  should be dea l t  w i th  
by the s ta tu te .  CBCA s. 22311II I )  al lows the court  t o  require 
the corporat ion t o  pay the costs but  does not go fu r the r .  We 
th ink  that  the system o f  invest igat ions i s  i n  the in teres ts  of 
corporat ions,  and s .  223131 o f  the d r a f t  Act would go somewhat 
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fur ther  than does the CECA by inposing l i a b i l i t y  fo r  the costs 
upon the corporation i n  the absence o f  a court  order.  S. 
223(1 ) (k1  o f  the d r a f t  Act would a lso  go fur ther  than the CECA by 
enpowering the court t o  inpose l i a b i l i t y  fo r  costs upon "any 
person", a term which might inc lude the appl icant  or the 
wrongdoers; we th ink  that the cour t  should be able t o  make 
whatever order i s  appropriate i n  the circumstances o f  the 
p a r t i c u l a r  case. 

3 .  Appraisal RlRht 

( a )  General discussion 

We now turn  t o  one o f  the most important innovations which 
should be considered fo r  the proposed A B C A .  I t  i s  the "appraisal  
r i g h t " ,  which has already been re fe r red  t o  i n  our discussion o f  
changes i n  the cons t i t u t i on  o f  corporat ion at p .  48 o f  t h i s  
Report, i . e . .  the r i g h t  o f  a m i n o r i t y  shareholder t o  requ i re  the 
corporat ion,  i f  i t  changes c e r t a i n  fundamental ground ru les  
governing the corporation or i t s  business, t o  buy him out a t  a 
p r i c e  representing the f a i r  value o f  h i s  shares. I t  i s  now time 
t o  examine that r i g h t ,  i t s  nature, i t s  establ ishment, and i t s  
enforcement. 

One o f  the basic proposi t ions o f  our business corporat ion 
law i s  that  the ma jo r i t y  must have i t s  way. A shareholder 
presumably becanes a shareholder i n  the knowledge that t h i s  i s  
so. He has made h i s  bed and must l i e  i n  i t  whether i t  proves t o  
be a bed o f  down or a bed o f  n a i l s ,  and even, i n  sane cases, i f  
the act ions o f  the ma jo r i t y  have transformed i t  from a bed o f  
down t o  a bed o f  n a i l s .  A share i s  property and the ma jo r i t y  are 
e n t i t l e d  t o  use the i r  property as they see f i t .  There i s  a 
contractual  aspect t o  the re la t i onsh ip  anwng shareholders, and 
that  re la t i onsh ip  al lows the m a j o r i t y  t o  r u l e  and even t o  change 
the ground ru les .  There are o f  course l i m i t s  t o  these 
proposi t ions,  but the l o t  o f  the m i n o r i t y  shareholder may be an 
unhappy one indeed. 

The law which we have described has been perceived as being 
unduly harsh upon the m ino r i t y  shareholder. One react ion has 
been t o  make i t  easier fo r  him t o  ob ta in  r e l i e f  against 
oppression. Another, which has been adopted by nwst o f  the 
American states,  by B r i t i s h  Columbia. Ontar io,  the CBCA, the Man 
C A  and the SBCA, and which i s  under d iscussion here, has been t o  
g i ve  the m ino r i t y  shareholder a " r i g h t  t o  d issent"  or an 
"appraisal r i g h t " .  

The ju r i sd i c t i ons  which have adopted the appraisal r i g h t  
recognize the r i g h t  o f  the m a j o r i t y  t o  have t h e i r  way. Indeed. 
w i t h i n  the broad ground ru les  which apply t o  the conpany they 
g i ve  the m ino r i t y  no recourse i n  the absence o f  ou t r i gh t  fraud. 
oppression or d iscr iminatory treatment. However, i f  the ma jo r i t y  
want t o  change the broad ground ru les ,  the m ino r i t y ,  though 
unable t o  prevent the change, are e n t i t l e d  i n  those j u r i s d i c t i o n s  
t o  demand that  the company buy them out at f a i r  value; the 
ma jo r i t y  can do what i t  wants but  i t  cannot ho ld  the m ino r i t y  
capt ive  i n  an undertaking fundamentally d i f f e r e n t  from that which 
everyone o r i g i n a l l y  conterrplated, or i n  a p o s i t i o n  w i t h i n  the 
conpany fundamentally d i f f e r e n t  from that which the m ino r i t y  
ourchased. 



The existence o f  the appraisal r i g h t  gives r i s e  t o  many 
d i f f i c u l t i e s .  I t  i s  intended t o  g ive  a bona f i d e  m ino r i t y  a 
weapon against an un fa i r  or unpr inc ip led ma jo r i t y ,  but  i t  may 
instead g ive  an u n f a i r  or unpr incip led m ino r i t y  an opportuni ty t o  
ex to r t  benef i ts  from the m a j o r i t y .  An unquant i f ied po ten t ia l  
l i a b i l i t y  t o  buy out m ino r i t y  shareholders may i n h i b i t  bona f i d e  
corporate ac t ion.  Buying out the m ino r i t y  may bleed the cotrpany 
o f  cash needed for  i t s  ordinary a f f a i r s  or fo r  the car ry ing out 
o f  the proposal which t r iggers  the appraisal r i g h t .  The 
proceedings t o  enforce the appraisal r i g h t  are l i k e l y  t o  be 
complex, long-drawn out and expensive. Nevertheless, we th ink  
that fa i rness t o  the m ino r i t y  requires that the appraisal r i g h t  
be i n s t i t u t e d ,  and we recomnend accordingly. There should be 
s m  l i m i t  beyond which m a j o r i t i e s  cannot ca r ry  m i n o r i t i e s ,  and 
the mere existence o f  the appraisal r i g h t  should usua l ly  cause 
the ma jo r i t y  and the m ino r i t y  t o  reach a sett lement. 

The argument fo r  the appraisal r i g h t  i s  weaker i f  the 
company's shares are traded: the minor i ty  shareholder i s  then 
able t o  s e l l  h i s  shares and get ou t .  Sane American states have 
accordingly conferred the appraisal r i g h t  on ly  i f  there i s  no 
market. There are, however, d i f f i c u l t i e s .  The market may be too 
t h i n  t o  absorb the shares or t o  r e f l e c t  t h e i r  t rue  value, and 
markets tend t o  be thinner i n  Canada than the United States. The 
market may, and o f t e n  does, f l uc tua te  so r a p i d l y  that  i t  cannot 
be sa id  a t  any given moment t o  r e f l e c t  a t rue value which should 
be forced upon a d issenter ;  the laws o f  supply and demand may 
produce inappropr iate r e s u l t s  at a given time. Sometimes the 
proposed s t r u c t u r a l  change w i t h  which the m i n o r i t y  are 
d i s s a t i s f i e d  may depress the market below the t rue  value of the 
shares. We th ink  that  the proposed ABCA should confer an 
appraisal r i g h t  even i f  there i s  a market. and s .  184131 would do 
SO. 

I b l  When the a ~ p r a i s a l  r i a h t  ar ises 

Not a l l  "fundamental changes" t r igger  the appraisal r i g h t  
under CECA s .  184. The fo l lowing do ( s .  184111 & (211: 

i l l  a chanae i n  r e s t r i c t i o n s  or const ra in ts  on the shareholder's 
shares: 

121 a change i n  r e s t r i c t i o n s  on the business which the 
corporat ion may car ry  on. 

13) amalgamation. 
1 4 1  the t ransfer  o f  the corporat ion 's r e g i s t r a t i o n  t o  another 

j u r i s d i c t i o n  ( "cont inuance ' l ,  
151 the sa le ,  lease or exchange o f  a l l  or subs tan t ia l l y  a l l  o f  

the corporat ion 's property.  
161 a change i n  the r i g h t s  o f  the shareholder's shares or an 

increase i n  the r i g h t s  o f  shares o f  other classes which are 
or w i l l  become equal or super ior .  

We agree that  these are the changes which are l i k e l y  t o  make the 
corporat ion or i t s  business something outs ide the o r i g i n a l  
contemplation o f  the shareholders and which should g i ve  the 
m ino r i t y  the r i g h t  t o  b a i l  o u t .  S .  184111 and 12) o f  the d r a f t  
Act would so prov ide.  



i c l  Determination o f  value 

Under CBCA s. 1B4(31 the shareholder i s  e n t i t l e d  t o  the 
" f a i r  value" o f  h i s  shares, determined as o f  the c lose o f  
business on the day before the reso lu t i on  was adopted. I f  &? 
Manitoba Secur i t ies  Comnission and Versa t i l e  Cornat Cor o ra t ion  
m 7  DLR 13dl 4 5  (Man. 0 . B T i s  r i g h t ,  i t  i s  on ly :  
reg is tered shareholder who may apply, and he w i l l  lose h i s  
appraisal r i g h t  i f  he ceases t o  be reg is tered.  

S .  184 o f  the d r a f t  Act would merely prescr ibe the standard 
o f  compensat:on as " the  f a i r  value" o f  the d issent ing 
shareholders shares. We th ink  i t  c lear  that  "market value'  
would not be an appropriate standard fo r  shares which have no 
market o r  which, because o f  r e s t r i c t i o n s  on t ransfer ,  can l e g a l l y  
be so ld  on ly  t o  other shareholders who w i l l  not  buy or who w i l l  
not pay an appropriate p r i c e  for  them. We th ink  a lso  tha t ,  fo r  
reasons given e a r l i e r  i n  t h i s  Report, even where there i s  a 
market i t  i s  not  appropriate t o  take the market value a t  the time 
as es tab l ish ing the legal value for  the purpose o f  the appraisal 
r i g h t ,  though usua l ly  the market value w i l l  be r i g h t  or w i l l  g i ve  
the p a r t i e s  and the court  some i n d i c a t i o n  o f  what i s  r i g h t .  For 
want o f  a be t te r  standard, we th ink  that  " f a i r  value" should be 
accepted. The cour t  would then have t o  decide i n  each case what 
the " f a i r  value" i s  and what t o  consider i n  a r r i v i n g  at i t .  S .  
184 would obviously leave a broad area o f  j u d i c i a l  d i sc re t ion ,  
and would therefore create uncer ta in ty ,  but  a l e g i s l a t i v e  attempt 
t o  achieve c e r t a i n t y  i n  the m l t i t u d e  of cases i n  which the 
appraisal  r i g h t  might a r i se  would, we th ink ,  cause unfairness 
wi thout  subs tan t ia l l y  reducing uncer ta in ty .  S .  184131 o f  the 
d r a f t  Act would g i ve  e f f e c t  t o  our views. 

( d l  Procedure 

I i CBCA procedure 

The procedure for  assert ing a m i n o r i t y  shareholder's 
appraisal r i g h t  should be designed w i t h  a number o f  ( o f t e n  
c o n f l i c t i n g )  considerations i n  mind. These are: 

1 .  Exondit ion 

f i n a n c i a l  
canni t  ted 

problem 
t o  the 

proposed act ion.  

We w i l l  now set out the CBCA procedure and the periods o f  
time involved, making no allowance for  the time documents are i n  
the m a i l ,  and assuming that  each step i s  taken on the las t  
poss ib le  day 

The procedure i s  as fol lows: 

LATEST D A T E  
1 .  Corporation gives no t i ce  o f  reso lu t i on :  T K F o f  

which should advise the shareholders shareholders' 
o f  t h e i r  appraisal r i g h t .  meeting 

reso lu t i on  i s  
" M "  I M - 21 



2. Shareholder must object to the Date of 
resolution in writing at or before meeting: M 
the meeting. 

3. Corporation must send notice of adoption M 10 
of resolution to each shareholder 
who objected. 

4. Dissenting shareholder must send the M 30 
corporation particulars of and a demand 
for payment for his shares. 

5. Dissenting shareholder must send the M 60 
corporation his share certificate. 

6. Corporation must endorse the share 
certificate with a notice that the 
holder is a dissenting shareholder 
and return i t  forthwith. 

7. Corporation rmst mahe an offer to M 37 (or 
each dissenting shareholder. date on which 

resolution is 
effective (El, 

whichever is 
later). 

8. Offer lapses if not accepted 

9. Corporation must pay if offer accepted. within 10 days 
after 
acceptance 

10. If corporation fails to mahe an offer, E 50 
or i f  the shareholder fails to 
accept, the corporation may apply to the- 
court to fix a fair value. 

1 1 .  If corporation fails to apply, share- E plus 70 
holder may do so. 

12. Court determines fair value of 
shares and makes an order against 
the corporation for that amunt. 

No time limit 

I t  should be noted that the corporation cannot pay the 
dissenting shareholder if the corporation is or would then be 
unable to pay its liabilities as they become due or if the 
realizable value of the conpany's assets would be less than the 
aggregate of its liabilities (CECA s. 184126)). The corporation 
rmst notify the shareholder of such circumstances at the time i t  
would otherwise be required to make an offer under CBCA 1841121 
or within 10 days after the court has fixed the fair value of the 
shares. If i t  does so, the shareholder has a choice. He may 
withdraw his dissent, or he may choose to become a creditor 
subordinated to other creditors in a liquidation but preferred to 
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the shareholders 

effective: see CBCA s 
to authorize the directors to terminate the action provided for 
in the resolution, and CBCA s. 184111) as amended by S.C. 1978 c. 
9 s. 60131 ~rovides that when they do so. the dissentina 
shareholder' is reinstated as of the date he originally Sent his 
notice demanding payment for his shares, from which i t  might 
appear that, come what may, the corporation can resile at any 
time before the triggering action is carried out. However, i t  is 
arguable that an offer under CBCA 1841121 and an acceptance 
provided for in CBCA s. 1841141 must constitute a contract, so 
that when the corporation sends out its offer, i t  puts into the 
dissenting shareholders' hands the means to bind the appraisal 
right. While, in the absence of an accepted offer, the 
corporation must decide whether to proceed without knowing the 
amount at which the court will fix the amount to be paid, the 
CBCA procedure does seem to give the corporation as good a chance 
to assess its position before final comnitment as the nature of 
things permits lthough in many cases i t  will doubtless be under 
practical carpulsion to carry out its proposal irmdiatelyl. 

The dissenting shareholder ceases to have any rights as 
shareholder, except his appraisal right, once he gives his notice 
demanding payment ICBCA s. 184171). 5 .  184i11) allows him to 
withdraw that notice before the corporation makes its offer under 
CBCA s. 184112). but the two subsections are open to the 
construction that, by sending the notice, he puts i t  in the power 
of the corporation to make an offer and thus bind him to sell. 
If the dissenting shareholder withdraws his notice in time, or if 
the triggering action is terminated, he is reinstated, which 
seems appropriate. In the latter case. CBCA s. 184(11! provides 
that he is reinstated as of the date he sent the notice referred 
to in subsection 17)"; while this clearly establishes his right 
to intervening financial benefits, we do not think that i t  would 
be construed as requiring his vote on any intervening resolutions 
to be counted retroactively, or as invalidating intervening 
meetings for failure to send him notice. 

iii) Connents on CBCA procedures 

The CBCA nroredt~re annears to be desinned to nive the 

eholders a chance 
for their shares without being subjected to the costs of 
litigation and the need to hire a lawyer: and to provide the 
greatest possible chance for settlement. Although i t  may be 
temerarious on our part to question a procedure by the CBCA out 
of the New York Business Corporation Law designed to achieve such 
objectives, we have some misgivings based on the carplexity and 
rigidity of the procedure and the time involved in it.  

We will set out our concerns (not in any order of 
magnitude): 

1 .  I t  is not clear to us what will happen if the corporation 
fails to notify the shareholder of the purpose of the 
meeting (though that might invalidate the resolution) or of 



his right to dissent, and if the shareholder therefore does 
not file a written objection. (See CECA s. 18415)). Under 
CECA s. 184171 the dissenting shareholder who does not 
receive proper notice may file his objection within 2 0  days 
after he learns that the resolution has been adopted, but 
the corporation must send its notice within 10 days after 
the adoption and there is no provision for extension (though 
a court might of course irrply one). 

2 .  I t  is not clear to us what happens if the corporation does 
not give the notice under CECA s. 18416) that the resolution 
has been adopted. 

3. From the corporation's point of view, the precision of the 
time periods may be illusory. as CECA s. 184171 allows the 
dissenting shareholder 2 0  days from recei~t of the notice of 
adoption of the resolution or from learninq of the adcption 
of the resolution. A corporation which wishes to be sure 
would have to effect personal service of the notice. 

why CECA s. 184(9) should be so clear about the effect of 
failure to send in the certificate (which seems to us rather 
uninportantl while the section is not clear about the effect 
of failure to send in the notice containing the demand for 
payment [which seems to us fundamental). 

5. We do not see why, i f  the share certificate is sent in at 
all, i t  should be returned to the dissenting shareholder 
pending cqletion or abandonment of the procedure. I t  also 
appears that. having sent the notice under CECA s. 184(7) 
the dissenting shareholder has lost his rights as 
shareholder, and that by failing to send in the certificate 
he may also lose his right to compensation. Mr. Justice 
Laycraft in Je son v The Canadian Salt C an Limited 
I19791 4 wWR&~~~.TC. 1 ,  characterizzthys proposition 
at p. 43 as "arguable", and, in another case there might not 
be a waiver of the requirement such as the one which enabled 
Mr. Justice Laycraft to refrain from deciding whether the 
affirmative argument will prevail. 

6. I t  is not clear to us what happens.if, in the absence of an 
offer and acceptance, the corporation does not apply to the 
court under CECA s. 184(15) within 50 days of the triggering 
action becaning effective and i f  the dissenting shareholder 
does not apply within the next 20 days under CECA s. 
184116). While the court would probably find a.way to give 
the shareholder sane relief, i t  is arguable that after 
giving the notice under s. 18417) he has only the statutory 
right to compensation, and that that right is exhausted when 
he does not apply (Mr. Justice Laycraft in the JeDson case 
[supra) held that the 20 days does not start until the 



dissent ing shareholder becomes aware that  the corporat ion 
has not appl ied,  but the imp l i ca t ion  i n  the judgment i s  that  
the shareholder might have los t  a l l  h i s  r i g h t s  i f  he d i d  not 
apply i n  t ime) .  Some o f  the s t i n g  o f  t h i s  comnent i s  
removed by the cour t ' s  power under s .  184(16) t o  extend the 
time, but  u n t i l  the k inds o f  acceptable grounds are 
establ ished by decisions, i t  would be unsafe t o  r e l y  upon 
that power. CBCA s .  184116) a lso  leaves open the vexed 
question whether the app l i ca t ion  i s  made when a document 
comnencing proceedings i s  f i l e d ,  or whether i t  i s  not made 
u n t i l  i t  comes before the cour t .  

The misgivings which we had formed about the procedure set 
out i n  CECA s .  184 received support from the judgment o f  M r .  
Jus t ice  Laycraf t  i n  a v.  Canadian Sal t  Co. L t d . ,  (supra! 
which we have already mentioned. He found i n  CECA s .  184 a 
"procedural m r a s s "  which i s  l i k e l y  t o  engulf a d issent ing 
shareholder who i s  not e x t r a o r d i n a r i l y  a l e r t ,  and h i s  decis ion 
that  the shareholders i n  that  case had not been engulfed by i t  
was based on the two holdings we have mentioned. One was that  
the corporat ion could waive, and had waived, the turning i n  o f  
the share c e r t i f i c a t e s .  The second was that  the 20 days w i t h i n  
which the shareholders must launch t h e i r  app l ica t ion t o  the cour t  
i n  order t o  preserve the i r  r i g h t s  s ta r ted  when they learned that  
the corporat ion had not made i t s  app l i ca t ion  dur ing the 50 days 
a f t e r  the c e r t i f i c a t e  o f  amalgamation had given e f fec t  t o  the 
amalgamation, and not when the 50 days a c t u a l l y  expired: he could 
q u i t e  e a s i l y  have come t o  the opposite conclusion on the wording 
o f  CECA s. 186l161. He d i d  not  have t o  consider the grounds upon 
which a court  could extend the time fo r  a d issent ing 
shareholder's app l ica t ion under s. 184116). 

Obviously, the inc lus ion  o f  the s. 184 procedure i n  the CECA 
requires serious considerat ion o f  that  procedure for  the proposed 
A E C A .  However, we th ink  that  un i fo rm i t y  i n  the procedure fo r  
g i v i n g  e f fec t  t o  the appraisal r i g h t ,  u n l i k e  un i fo rm i t y  i n  the 
p r i n c i ~ l e  o f  the appraisal r i g h t ,  i s  not a pressing concern; 
anyone who i s  involved for  a corporat ion or fo r  a d issent ing 
shareholder w i l l  have t o  read the governing provis ions c a r e f u l l y  
i n  any event, and because o f  our misgiv ings,  we propose that  a 
d i f f e r e n t  procedure be adopted. 

( i i i l  Al ternat ive  procedure 

As we have said.  CBCA s .  184 makes elaborate p rov is ion  for  
not ices ,  counter-not ices,  o f f e r s ,  acceptances, app l ica t ions,  and 
so on. Our proposal i s  t o  dispense w i t h  as much o f  t h i s  
machinery as i s  not c l e a r l y  needed, and t o  subs t i t u te  a court 
app l i ca t ion  as the procedural framework w i t h i n  which the p a r t i e s  
must operate. Our proposal i s  based upon the assumptions that  
the appraisal r i g h t  w i l l  genera l ly  be exercised only where there 
i s  a substant ia l  and serious issue between the ma jo r i t y  and that  
m ino r i t y :  that  f l e x i b i l i t y  and e a r l y  access t o  the cour ts .  
coupled w i t h  some inducement t o  s e t t l e ,  are i n  the in te res ts  o f  
the pa r t i es ;  and that a p a r t y  should not  lose h i s  r i g h t s  because 
he f a i l s  t o  fo l l ow  the procedure c o r r e c t l y .  

We have accordingly included i n  s .  184 o f  the d r a f t  Act a 
procedure which may be sumnarized as fo l lows:  

1 .  I n  add i t i on  t o  g i v i n g  the usual no t i ce  o f  a meeting a t  which 
the reso lu t i on  e f f e c t i n g  the fundamental change i s  adopted. 



the corporation, in order to put the shareholders in a 
position in which they must disclose their dissents, would 
have to notify the shareholders of their right to dissent 
and be bought out; otherwise a shareholder need not act 
until he learns both that the resolution was adopted and 
that he has the right to dissent Is. 18415)). 

2 .  The dissenting shareholder would then be required to file a 
written notice of objection at or before the adoption of the 
resolution. We think that this is the one procedural 
requirement which must be an absolute condition of the 
exercise of the appraisal right: the corporation cannot be 
put into the position of adopting and acting upon the 
resolution in ignorance of the fact that the dissenting 
shareholder is asserting his r-ight. The only exception 
would be the case in which the corporation itself is at 
fault in not giving the dissenting shareholder proper 
notice. (It will be noted that s. 184151 would not require 
any particular form of notice of objection, and we think 
that any writing that conveys the fact of objection will do; 
again, we find support in the judgment of Mr. Justice 
Laycraft in JeDson v. Canadian Salt Co. w.. (supra). 

3. If the corporation then adopts the resolution, either the 
corporation or the dissenting shareholder would have the 
right to apply to the court by originating notice for a 
determination of the fair value of the shares. 

4. The corporation would be obliged to make an offer based upon 
fair value, and to explain how the "fair value" was 
determined. Once the application is before the court, the 
court would control i t ,  and would proceed to dispose of i t  
by giving judgment against the corporation and in favour of 
the dissenting shareholder. 

Under this procedure, either the corporation or the 
dissenting shareholder would be entitled to resile until the 
action proposed by resolution becomes effective 1e.g.. until the 
certificate of amalgamation or the certificate of amendment of 
the articles is issued or until the business is sold), or until 
there is an accepted offer or a court determination (whichever 
first occurs). S. 18415) to 1161 of the draft Act set out the 
procedure in detail. 

4. Remedies for wrongs comnitted aaainst cormration,- 
shareholders. and others 

( a )  Shareholders' riahts of action under dxistinq Alberta 
1 aw4 - 

We now turn to the discussion of another of the most 
important innovations which should be considered for the prwsed 
ABCA, the proposed reorganization and extension of the remedies 
of minority shareholders for abuse of power by those who control 
the corporation. 

------------.----- 

a This statement leans heavily upon the discussion in Gower. 
Principles of Modern Conpany Law (3rd. ed.), chapters 24 and 
25, and, because that statement is available, is rmch 
colrpressed. 



The power to control a company's actions is divided between 
the directors and the shareholders, and is therefore vested in 
those who hold the majority of votes in the two organs. Control 
by the majority is necessary for business efficiency and is 
therefore salutary; but the majority can abuse its power and in 
such a case the minority must have protection. 

In v. Harbottle I18431 2 Hare 4 6 1 .  i t  was held that 
only the conpany itself could sue its directors for a breach of 
their dutv to i t .  The rule in that case leaves the decision to 
sue i n  thk hands of those who control the company and thus gives 
effect to the principle of majority rule. I t  also gives effect 
to the concept of the company as a legal person separate f r m  its 
shareholders and with its own rights and obligations. Later 
cases extended the rule to cases of internal irregularities in 
the operation of the company, including even the refusal to call 
for a poll at a meeting. The extension gives further effect to 
the principle of majority rule, as i t  leaves such irregularities 
to be dealt with by the majority of the shareholders or by those 
w h m  they elect; but i t  does s o  by treating them as wrongs done 
to the company things which appear to us to be better 
characterized as wrongs done to its shareholders. 

I t  is apparent that the rule in v. Harbottle, if 
applied without exception, would allow any majority to perpetrate 
any violation of the rights of any conpany or of any minority, 
and the courts have therefore created exceptions to i t .  A 
shareholder may sue where a company acts or proposes to act 
beyond its powers or in a way which requires the as yet 
unobtained authority of more than a sinple majority vote: these 
exceptions are fairly straightforward. The shareholder may also 
sue where there has been a "fraud on the minority." or where his 
"personal rights" have been infringed. Professor Gower (Gower. 
p. 585) also points out that certain judicial dicta suggest that 
an exception will also be made in any other case in which the 
interests of justice require i t ,  though he obviously considers 
the existence of that exception to be doubtful. 

There are problems of concept and of terminology. Sane 
courts have said that the majority shareholders must exercise 
their powers "bona fide for the benefit of the company as a 
whole": others have said that the majority shareholders must not 
discriminate so as to give themselves an adantage of which they 
deprive the minority; still others have said that the majority 
must not comnit a fraud on the minority or must not oppress them; 
and some, mostly in the United States, have said that the 
majority shareholders have a fiduciary duty to the minority. 
Unfortunately, these rules have not been consistently agreed upon 
or applied and it is difficult to say more about them than that 
they appear to give more protection to the minority than in fact 
they do give. The need for rationalization of the law seems to 
us to be obvious. 

The result of the problems we have mentioned is that the 
limits of the "fraud on the minority" exception are unclear. 
Professor Gower IGower, p. 5791 sets out the following 
conclusions: 

1 .  Members or debentureholders voting 
at conpany or class meetings are not bound to 
disregard their own selfish interests, but 
are generally entitled to vote or refrain 



from voting in whatever way they think best 
for themselves. 

2. But a resolution will be avoided and ~~ ~ 

the company restrained from acting upon i t  i f  
i t  attempts-- 

la1 to expropriate the company's 
property: or 

Ibl to waive prospectively or 
restrospectively, the directors' 
duties to act bona fide in what 
they believe to be for the best 
interests of the company as a 
whole; or 

to enable some members or 
debentureholders to acquire 
compulsorily the shares or 
debentures of others, unless the 
power of acquisition is exercisable 
only in circumstances which are. 
prima facie, beneficial to the 
company or class as a whole. 

3. Further, any resolution will be set 
aside and the company restrained from acting 
upon i t ,  i f  i t  can be shown that the 
predominant native of those voting for i t  in 
the form in which i t  was presented was to 
benefit interests other than those of the 
members of the company or class members 
of the company or class or to injure the 
minority or to dominate for the sahe of 
domination. 

4. There is as yet no sign of a general 
extension of these quasi-fiduciary rules to 
actions by the members or debentureholders 
other than voting at meetings 

There are many ways in which a majority, particularly one which 
can pass a special resolution, can abuse a minority without 
falling afoul of the "fraud on the minority" exception however i t  
is phrased: an example is the well-known English case, or rather. 
series of seven cases discussed in Gower, p. 571-3, in which a 
shareholder's position in a company was reduced from ownership of 
a substantial fraction of the shares with a contractual right to 
acquire enough nare to give him a majority, to a position in 
which he could not even resist a special resolution which allowed, 
the majority to approve a share transfer which ignored his 
pre-enptive right to buy the shares being transferred. 

As interpreted in recent cases, a shareholder's right to sue 
for an infringement of his personal rights, in Professor Gower's 
view, avoids "the major absurdity of the v .  Harbottle 
rule--the preventing of a member from complaining of an 
impropriety merely because i t  would not have been improper if 
authorized by the general meeting, notwithstanding that the 
general meeting has not authorized i t  or had any opportunity of 
doing so"lGower, p. 5861: indeed Professor Gower thought that the 



shareholder's r i g h t  might be extended t o  cover every inproper 
ac t ion by the d i r e c t o r s .  The r i g h t  does not seem broad enough 
yet ,  however, nor i s  i t  c lear  how, i f  mney or property i s  sought 
t o  be recovered fo r  the company, the d i f f i c u l t i e s  a r i s i n g  from 
the procedural requirements o f  the r u l e  i n  v .  Harbot t le  are 
t o  be resolved. 

I t  w i l l  be seen that  there are two kinds o f  ac t ion.  One i s  
a "de r i va t i ve "  ac t ion ,  i . e . ,  an ac t ion  brought by a shareholder 
t o  enforce a r i g h t  o f  a company, and the other i s  a "personal" 
ac t ion,  i . e . ,  an ac t ion brought by a shareholder t o  enforce a 
personal r i g h t  o f  the shareholder against a company. I n  a 
de r i va t i ve  act ion,  the shareholder must sue for  himself and a l l  
other shareholders other than the wrongdoers, and he must j o i n  
the company as a defendant. He i s  r e a l l y  a sel f -appointed 
representat ive o f  the company suing t o  enforce those r i g h t s  which 
the company has, and doing so fo r  the company's b e n e f i t .  
According t o  Professor Gower, (Gower, p .  588-891 a shareholder 
cannot b r ing  a de r i va t i ve  ac t ion  unless the wrong t o  the company 
a lso  involves a fraud on the m ino r i t y ,  and unless i t  i s  c lear 
that  the company i t s e l f  w i l l  not sue the wrongdoers because i t  i s  
con t ro l l ed  by them. I n  a personal ac t ion,  the shareholder may 
sue fo r  h imsel f ,  though, if the r i g h t  i n f r i nged  i s  a r i g h t  c m n  
t o  a l l  shareholders, he may, i f  he wishes, sue i n  a 
representat ive capaci ty on behalf o f  a l l  shareholders other than 
the wrongdoers. Unfortunately,  there i s  great  confusion between 
the de r i va t i ve  ac t ion and the personal ac t ion.  The same acts or 
m i s s i o n s  may i n f l i c t  a wrong upon both the conpany and the 
shareholder, e . g . ,  an ac t ion which i s  u l t r a  v i r e s  the company or 
the expropr iat ion o f  canpany property by the d i rec to rs :  or there 
may be doubt as t o  which k i n d  o f  wrong i s  involved. The 
confusion g rea t l y  adds t o  the d i f f i c u l t i e s  of a m i n o r i t y  
shareholder who wishes t o  prevent or r e c t i f y  the abuse o f  power 
by the ma jo r i t y .  

( b i  Shareholders' r i a h t s  o f  ac t ion under the proposed nBCP 

i General discussion 

The reorganizat ion and extension o f  the m ino r i t y  
shareholder's remedies for  abuse o f  power by those i n  con t ro l  o f  
a corporat ion are anwng the nwst important reforms which the ABCA 
makes. CBCA s .  232 al lows a shareholder, w i t h  leave o f  the 
cour t ,  t o  b r i n g  or intervene i n  an ac t ion  i n  order t o  enforce a 
corporat ion 's r i g h t s ,  ( a  de r i va t i ve  ac t ion )  and CBCA s .  234 
al lows a shareholder to,,apply for  r e l i e f  i f  anything "oppressive 
or u n f a i r l y  p r e j u d i c i a l  i s  done by the corporat ion o r  the 
d i rec to rs  l a  personal a c t i o n ) .  These provis ions are intended t o  
do away w i t h  the d i f f i c u l t i e s  created by the r u l e  i n  v .  
Harbot t le ,  and they much inprove the p o s i t i o n  o f  the m i n o r i t y  
shareholder v i s - a - v i s  the ma jo r i t y .  

The d r a f t e r s  o f  the CBCA had t h i s  t o  say about t h e i r  
proposed secs. 19.02 and 19.04, the prototypes respect ive ly  o f  
CBCA s. 232 and 234 IProposals, p .  162): 

484. Section 19.02 i n  broadly permissive 
terms--but always subject t o  court  
supervis ion- legi t imates the shareholder's 
de r i va t i ve  ac t ion that  i s  brought i n  the name 
o f  the corporat ion t o  enforce a r i g h t  o f  the 
corporat ion,  e . g . .  where the d i rec to rs  d i v e r t  



to themselves the profits from a transaction 
that they had a duty to effect in the name 
and on behalf of the corporation. The object 
of s. 19.02 is to remedy a wrong done to the 
corporation, therefore i t  applies to all 
corporations irrespective of size or 
distribution of shares. Section 19.04, on 
the other hand, will be invdced most 
frequently--but not always--in respect of a 
corporation the shares of which are held by 
only a relatively small nuher of persons, a 
so-called "close corporation , since its 
usual object is to remedy any wrong done to 
minority shareholders. Exarrples of such 
cases are camwnplace. The most frequent 
cases are mentioned in the Jenkins Report 
[para. 2051: e.g., where dominant 
shareholders appoint themselves to paid 
offices of the corporation, absorbing any 
profits that might otherwise be available for 
dividends; the issue of shares to daninant 
shareholders on advantageous terms: or the 
repeated passing of dividends on shares held 
by a minority group. Generally, the purpose 
of these tactics is to squeeze out minority 
shareholders. Another illustration is the 
liquidation "freeze-out" that succeeded in 
Fallis and Deacon v. United Fuel Investments 
Ctd.19631 SCR 397. Scrutiny of these 
examples shows that there is no clear 
dividing line between the cases. Diversion 
of corporate profits is clearly a wrong to a 
corporation that normally would be remedied 
by a derivative action under s. 19.02. A 
refusal to declare dividends in order to 
squeeze out minority shareholders would call 
for an application under s. 13.04. But the 
payment of excessive salaries to dominant 
shareholders who appoint themselves officers 
is a borderline case: i t  may constitute a 
wrong to the corporation and, at the same 
time, may have as its specific goal the 
squeezing out of minority shareholders (at a 
low price reflecting the small divfdknds 
paidlwhose investment is no longer required. 
in such a case the aggrieved person may 
select the remedy that will best resolve his 
problem. And if neither of these remedies is 
adequate in the circumstances the aggrieved 
person may request the ultimate 
solution--liquidation and dissolution under 
s. 17.07. In sum, we think that the courts 
should have very broad discretion, applying 
general standards of fairness, to declde 
these cases on their merits. 

485. Derived from s. 210 of the U.K 
Caopanies Act. 1948,s. 19.04 is drafted in 
language which aims at the same goal as the 
original &el, but which has been d i f i e d  
in accordance with the recmndations of the 
Jenkins Report (para. 212) to strip away the 



self-imposed judicial qualifications that 
have limited the application of s. 210 and 
that have therefore cast considerable doubt 
upon the effectiveness of the original 
provision. The conceptual differences 
between the original &el is. 210) and s. 
19.04 of the Draft Act are subtle. but in 
general terms the changes are as follows: 

mean that grounds to wind up the 
corporation must always be 
established. 

lbi The section applies not just to a 
continuing course of oppressive 
conduct but also to isolated acts 
of any corporate body that is 
affiliated with the corporation or 
any of its affiliated corporations. 

icl To tht ? basic criterion "oppressive" 
is added the phrase "unfairly 
prejudicial to or in disregard of 
the interests of . which makes 
abundant I,  y clear that s. 19.04 
applies where the impugned conduct 
is wrongful, even i f  i t  is not 
actually unlawful 

id) The Jenkins Report also reccnmends 
that the right to invoke s. 19.04 
be conferred upon legal 
representatives and that the court 
be enpowered, in connection with a 
s. 19.04 application. to make a 
restraining order. The former has 
been effected by paragraph lb) of 
s. 19.01 which gives wide 
discretion to the court to 
determine who is a proper person to 
make an application under s. 19.04, 
the latter by subsection 13)  of s. 
19.04. 

In addition s. 19.04 is made applicable to 
all cases of conduct that are "oppressive or 
unfairly prejudicial to or in disregard of 
the interests of" any security holder. 
creditor, director or officer and not just to 
the narrow case where a shareholder is 
oppressed in his capacity as a shareholder. 
See the discussion in Gower. Modern C any 
Law, 3rd. ed., pp. 598 to 6 0 4 x e . = .  - 
that s. 19.04 may be invoked in respect of an 
affiliate as well as the principal 
corporation. On sumning up the standards set 
out in s. 19.04 it is difficult to invrove on 



the f requent ly quoted i n t e r p r e t a t i o n  of the 
meaning of s .  210 made by Lord Cooper i n  
Elder v .  Elder and Watson L td .  119521 S . C .  
49 p .  55: " . . .  the essence of the matter 
seems t o  be that  the conduct conplained o f  
should at the lowest involve a v i s i b l e  
departure from the standards o f  f a i r  deal ing,  
and a v i o l a t i o n  o f  the condi t ions o f  f a i r  
p lay  on which every shareholder who ent rus ts  
h i s  money t o  a company i s  e n t i t l e d  t o  r e l y " .  

As we have sa id ,  the d e r i v a t i v e  ac t ion under CECA s .  232 can 
be brought on ly  w i t h  leave o f  the cour t ,  which must be s a t i s f i e d  
under CECA s .  232(211a) that  the d i r e c t o r s  have been given an 
opportuni ty t o  b r i n g  the ac t ion,  that  the appl icant  i s  ac t ing i n  
good f a i t h ,  and that  the b r ing ing  o f  the ac t ion appears t o  be i n  
the in te res ts  o f  the corporat ion.  The shareholder can a lso  
apply, on s im i la r  cond i t ions,  t o  intervene i n  and prosecute or 
defend an e x i s t i n g  ac t ion,  and the sect ion extends t o  ac t ions 
brought or defended on behalf o f  a subsid iary as we l l  as the 
corporat ion i t s e l f .  Because the ac t ion i s  brought or maintained 
i n  the name o f  the corporat ion and on i t s  beha l f ,  the cour t  w i l l  
be able t o  g i ve  whatever r e l i e f  the corporat ion i s  e n t i t l e d  t o .  
Under CECA s .  233 the cour t  a lso  has power t o  g i v e  d i rec t ions  
about the conduct o f  the ac t ion,  t o  d i r e c t  that  a defendant pay 
the amount of a judgment d i r e c t l y  t o  present and former secur i t y  
holders, and t o  requ i re  the corporat ion t o  pay legal  fees 
incurred by the complainant. 

The c m n c e m e n t  o f  an app l i ca t ion  under CECA s. 234 i s  not 
dependent upon the exercise of d i s c r e t i o n ,  but the c o u r t ' s  power 
t o  grant r e l i e f  i s  expressed i n  apparently d i sc re t ionary  terms. 
i . e . .  the sect ion says that  the cour t  grant r e l i e f .  The 
grounds for  the app l i ca t ion  are that  scmething has been o r  i s  
being done that  i s  "oppressive or u n f a i r l y  p r e j u d i c i a l "  t o  the 
conplainant, o r  that  u n f a i r l y  disregards" h i s  i n t e r e s t s .  The 
c o u r t ' s  powers are very extensive: i t  can issue in junc t ions .  
change the corporat ion 's  c o n s t i t u t i o n ,  overr ide a unanimous 
shareholder agreement, replace the d i r e c t o r s ,  requ i re  the 
corporat ion t o  buy back shares and debt secur i t i es ,  and put the 
corporat ion i n t o  i nves t iga t ion ,  receivership or l i q u i d a t i o n .  
Even more, i t  can set aside a t ransact ion or contract  t o  which 
the corporat ion i s  a p a r t y ,  and provide fo r  compensation t o  any 
pa r t y  t o  the t ransact ion or cont rac t :  and i t  has a general power 
t o  make "an order cotrpensating an aggrieved person. The remedy 
i s  a lso  ava i lab le  when the oppression takes place through the 
actions or a f f a i r s  o f  " a f f i l i a t e s . '  i . e . .  parents. 
subsid iar ies.and subs id iar ies  o f  the same parent o r  c o n t r o l l e d  by 
the same i n d i v i d u a l .  

CECA s .  235 makes prov is ions o f  great inportance t o  the - 
de r i va t i ve  ac t ion  and a l so  t o  the personal ac t ion.  I t  abolishes 
the shareholders' r a t i f i c a t i o n ,  actual  o r  p o t e n t i a l ,  as a defence 
t o  both, and reduces i t  t o  being evidence which the cour t  may 
take i n t o  account. A proceeding cannot be s e t t l e d ,  discontinued, 
or dismissed for  want of prosect ion wi thout  the approval o f  the 
cour t .  The shareholder cannot be required t o  g i ve  secur i t y  fo r  
costs,  and the corporat ion may be compelled t o  make accountable 
advances fo r  i n t e r i m  costs .  

CECA s. 234 appears t o  set up three c r i t e r i a ,  the 
s a t i s f a c t i o n  o f  any o f  which gives r i s e  t o  a cause o f  ac t ion 
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under the section: is the conduct wpressive? is the conduct 
unfairly prejudicial? Does the conduct unfairly disregard the 
interests of any security holder, creditor, director or officer? 
The three criteria probably, however, come down to one criterion 
which, so far as a shareholder is concerned is this: Is the 
conduct unfair to the shareholder? If i t  is, he should have a 
remedy. The section does not tell the courts much about what is 
"unfair.' nor does i t  tell the courts how to choose between the 
various remedies which the section makes available; i t  leaves 
them free to apply broad equitable standards. There are obvious 
arguments against allowing broad discretions unaccompanied by 
well articulated rules for their exercise, but we think that the 
section embodies the best practical solution to the problems in 
this area. On the one hand, the present law is both uncertain 
and rigid, and we think that i t  does not allow the courts to do 
full justice. On the other, the circumstances in which companies 
and their shareholders find themselves are subject to almost 
infinite variation, and legislation which would try to provide 
for them all would necessarily be almost unbearably complex and 
would be unlikely to provide a net which would catch only the 
unscrupulous. 

At this point, we will state our conclusions. We are 
satisfied that the present Alberta law relating to the abuse of 
the power of control of a company is unsatisfactory and that the 
CBCA has made great irrprovements by providing for the derivative 
action and the personal action. We therefore think that the CBCA 
provisions for the derivative and personal proceedings (CECA s. 
231 to 235 inclusivei should be accepted in principle, and they 
should be adopted by the proposed ABCA with some changes in 
detail; we discuss the particular provisions in the c m n t s  on 
s. 231 to 235 of the draft Act. We will now discuss a number of 
specific questions which are involved in the general conclusions 
which we have stated. 

l i i i  Gettina rid of shareholders5 
Firstly, we turn briefly to the devices which those who 

control cqanies have long used to rid themselves of minority 
shareholders. They may do so by using their control to make the 
minority's position unprofitable to them, e.g., by draining off 
profits in the form of salaries or otherwise and refusing 
dividends, or by diluting the minority's shareholdings, so that 
the minority will sell their shares or can be ignored (a 
"squeeze-outui, or they may do so by a technique which destroys 
the minority's shares or requires them to sell their shares to 
the company or to the majority ia freeze-out"). The former is 
more c m n  in closely held companies, the latter in companies 
whose shares are publicly traded. 

There may be valid and legitimate reasons for getting rid of 
shareholders. In a closely held company, dissension may 
interfere with the profitable operation of the company, or a 
shareholder may not be carrying his weight. In a larger company. 
i t  may be desirable to "go private" for tax reasons or, again, to 
end dissension. On the other hand, the reasons may not be valid 
or legitimate. I t  may sirrply be that the majority want to obtain 
the whole benefit of the company's enterprise and to exclude the 
minority. There are questions as to what the law should do to 

The discussion under this heading owes w c h  to views 
expressed to us by John L .  Howard. See note 1 ,  supra p. 83 



regulate such activities, which are particular cases of the abuse 
of majority powers. 

In a case in which the majority engages in a "squeeze-out' 
by making the minority's position unprofitable and one of 
irrpotence, the personal action under C E C A  s. 234 is available. 
and the question is whether, in the court's view, the 
corporation's affairs are being carried on in a way which is 
unfair or oppressive as between majority and minority. If what 
is being done is a wrong to the corporation, the derivative 
action under s. 2 3 2  is also available. If i t  involves a 
"fundamental change" in the corporation's constitution, the 
minority will also have the appraisal right, i.e.. the right to 
dissent and to be brought out at fair value under C B C A  s. 184 .  
These remedies appear to us to be sufficient. In Re Sabex 
Internationale m. (19791 6 B L R  65  iQue. S . C . )  Gonthier J .  
allowed relief under s. 234 on the grounds that a proposed rights 
offering would dilute the interest of the original shareholders. 
even though the offering was made to all shareholders pro rata. 

The question of the "freeze-out" is more difficult. The 
minority will have at least one or nwre of the three remedies 
described in the preceding paragraph, depending upon the way in 
which the "freeze-out" is carried out. The personal action under 
C E C A  s. 234 will usually be one of the remedies, and in order to 
contrive a situation in which shares are cancelled or must be 
exchanged for money or other consideration i t  is likely that a 
"fundamental change" will have to be made in the corporation's 
constitution so that the appraisal right will arise. 

It  has been suggested that "going private" transactions. 
i.e., transactions under which shares in a distributing 
corporation are cancelled or are required to be exchanged for 
money or other securities, should have further restrictions 
irrposed on them. These restrictions could take the form of a 
requirement that a valuation of the shares by an independent 
qualified valuer be comnunicated to the shareholders and that the 
transaction require the approval by ordinary resolution of the 
affected class i f  there is a cash offer at least equal to the 
valuation, or an approval by special resolution of the affected 
class if the offer is not for cash or is for a lesser amount. 
The proposed Ontario B C A  would impose such restrictions. 

The question is how far the legal regulation of business 
activity should go. I t  may seem unfair that the law should 
provide a mechanism by which some owners of an enterprise can 
oust others: this is particularly so in a case in which the 
control group has previously ''gone public" and attracted the 
investors whom i t  is now in their interest to exclude. On the 
other hand, the business may operate more efficiently under the 
proposed arrangement, and, since investment in distributing . 
corporations is made from cannercial motives, it may be enough to 
establish machinery designed to ensure that the minority receive 
fair value for their shares. By way of rejoinder to the last 
statement i t  may then be said that there are cases in which 
investors have invested, have ridden out the bad times and should 
not be forced out of what has the prospect of being a profitable 
enterprise for what may well be inperfect canpensation. Our 
conclusion, again, is that the C B C A  provisions strike a 
reasonable balance anwng the conflicting interests of the control 
group and the interests of minority shareholders: that they 
should be adopted in principle; and s. 1 8 4 ,  232 and 234 of the 



d r a f t  Act would do so. 

i t  w i l l  be noted that  CECA s. 234 i n  pa r t i cu la r  leaves much 
scope for  the development o f  the law by the courts fo r  the 
p ro tec t ion  o f  m ino r i t i es .  I n  Neonex In ternat iona l  m. v.  Kolasa 
119781 2 W W R  593 I E C S C I ,  Eouck J ,  thought that the CBCA 
amalgamation procedure can be used by the ma jo r i t y  t o  freeze out 
a m ino r i t v :  i n  that case the m ino r i t y  souqht t o  enforce the i r  
appraisal. r i g h t .  However, i n  ~ l e x a n d e r  v l  Westeel-Rosco m. 
119791 2 2  OLR 12dI 2 1 1  ( H . C . ) .  an i n t e r i m  in junc t ion  was granted 
on the grounds hat a proposed freeze-out would be oppressive and 
u n f a i r l y  p r e j u d i c i a l  t o  the m ino r i t y :  and i n  Ruskin v .  Canada 
All-News Radio Ltd.  11979) 7 BLR 142 (Ont .  H . C . 1  [ i n  which the 
grounds for  hold ing the amalgamation oppressive do not appear 
from the report1 not on ly  was an in junc t ion  granted t o  stop a 
re-organizat ion based upon an amalgamation but Eberle 4. gave a 
d i r e c t i o n  that a c e r t i f i c a t e  o f  amalgamation be cancelled and 
withdrew the d i r e c t i o n  on ly  because undertakings adequate t o  
pro tec t  t h e m i n o r i t y  were given by the ma jo r i t y .  These cases 
suggest that i n  proper circumstances the courts w i l l  not be 
re luc tant  t o  i n te rp re t  t h e i r  powers under CECA s. 234 broadly 

i i i i l  Relat ionship between the der i va t i ve  personal 
act ions 

I t  seems t o  us that the essent ia l  po in t  i n  proceedings under 
e i the r  CBCA s. 232 or 234 i s  that a person w i t h  an in te res t  i n  a 
corporat ion i s  conplain ing about the abuse o f  power by someone 
who cont ro ls  the machinery o f  the corporat ion.  I n  legal form the 
wrongdoers i n  one case may be doing a wrong t o  the corporat ion:  
i n  another they may be causing the corporat ion t o  act i n  a way 
which i s  wrongful;  and i n  a t h i r d  they may be changing the 
corporat ion 's  c o n s t i t u t i o n  i n  a way which w i l l  g ive  them an 
un fa i r  advantage over the m ino r i t y :  but  i n  substance they are 
wrongful ly  using the power o f  con t ro l .  I t  may be that the remedy 
for  a case i n  which d i rec to rs  who have done a wrong t o  the 
corporat ion and refuse t o  a l low that  corporat ion t o  sue them i s  
t o  a l low the cotrplainant t o  b r i n g  an ac t ion against them i n  the 
corporat ion 's name: that  the remedy i n  another case may be an 
in junc t ion  t o  stop the conpany from act ing i n  contravention o f  a 
r e s t r i c t i o n  on the business which i t  i s  r e s t r i c t e d  from car ry ing 
on (probably supported by an i n j u n c t i o n  against the d i r e c t o r s l :  
and that  the remedy i n  a t h i r d  case may be an in junc t ion  t o  
prevent shareholders from passing a reso lu t i on  approving a sale 
o f  the corporat ion 's  property t o  themselves or an order de le t i ng  
an amendment made by the shareholders t o  the a r t i c l e s  o f  
incorporat ion.  I n  a l l  those cases, however, the wrongdoers are 
doing something t o  the pre jud ice o f  the conplainant 's  i n te res t  i n  
the corporat ion,  whether i t  prejudices h i s  r i g h t s  under the 
corporate c o n s t i t u t i o n  or a f fec ts  the value o f  the corporat ion t o  
which h i s  r i g h t s  apply. The crux of the matter i s  that  the 
wrongdoers are abusing t h e i r  power of c o n t r o l .  

As we have said,  we f i n d  some d i f f i c u l t y  i n  the re la t i onsh ip  
between the de r i va t i ve  and personal act ions i n  the CECA: a given 
set o f  facts may appear t o  g i v e  r i s e  t o  both or i t  may be 
doubtfu l  which i t  ives r i s e  to .  The d ra f te rs  o f  the CECA 
(Proposals, p .  1627 thought that  i n  the area o f  over lap the 
aggrieved person would have an e l e c t i o n ,  and i t  seems l i k e l y  that 
they are r i g h t  i n  that op in ion,  but  a cautious lawyer i s  l i k e l y  
t o  fee l  impelled t o  b r i n g  two act ions so as t o  be sure that he 
has brought the r i g h t  one. 



Three cases demonstrate the difficulty of characterization. 
The first is Farnham v. Finaold (19731 33 DLR 13dl 156. In that 
case, the Ontario Court of Appeal held that under the OBCA 
counterpart of CECA s. 232 (there being no DECA counterpart of 
CECA s. 2341 all actions for which a shareholder may sue for on 
behalf of a corporation require leave, and it accordingly struck 
out a shareholder's class action on the grounds, among others. 
that the plaintiff claimed a declaration that the controlling 
shareholders held for the corporation and its shareholders any 
premium over market value realized by them on the sale of shares 
in the corporation. In Goldex Mines Ltd.. v. m i 1 9 7 4 1  38 DLR 
i3dl 513, an Ontario Divisional Court held that a claim for a 
declaration that directors' resolutions were void, a claim for a 
declaration that a proxy information circular and resulting 
proxies were void, and a claim for .an injunction against the 
directors voting certain escrow shares, were all derivative 
claims, and set aside the writ. In an earlier case. Watt v. 
Comnonwealth Petroleum Ltd.LI9381 4 DLR 701, the Alberta 
Appellate Division held that the usurpation of office by 
directors is an invasion of the rights of the company, not the 
shareholders, and dismissed a personal action brought by a 
shareholder to attack the election of directors. 

The three cases may not be relevant to the interpretation of 
CECA s. 231 to 235 because the OBCA under which the first two 
actions were brought has no counterpart of CBCA s. 234 providing 
for personal action, and there was no counterpart of either CECA 
s. 232 or 234 in Alberta at the time of the Alberta case; we do 
not think that we should ignore the danger that a litigant 
proceeding under CECA s. 234 will find himself out of court 
because he did not obtain leave and proceed under s. 232. 
because, as we have said, the substance of his ccrrplaint. 
whatever its form, is that those in control are abusing their 
power. 

If we were starting with a clean slate, we think that we 
would recannend that the proposed ABCA set out one procedure to 
be followed whenever the claim is, in essence, that those in 
control of a cawany are abusing their power and treatig the 
minority unfairly. That procedure would be comnenced by a 
shareholder applying in his own right or as representative of a 
class, and would require that the corporation and the alleged 
wrongdoers be made parties so that all would be bound and relief 
could be given against each. Since the wrong, whether or not i t  
is in form a wrong against the corporation, is really a wrong 
against the minority in the perpetration of which the corporation 
is merely the captive and the tool of those in control, the 
corporation itself would not be needed as a plaintiff but would 
be a party for notice, and so that all necessary relief could be. 
given. 

We are not, however, starting with a clean slate. We have 
before us the CBCA, which makes a valiant and probably successful 
atterrpt to balance the general interest in the business 
efficiency of corporations against the special interest of those 
who may be unfairly treated; and we think that this is a subject 
on which general uniformity between the CECA and theproposed 
ABCA is specially important, both in fairness to those who m s t  
understand and live under both statutes, and so that the 
developing jurisprudence under one will be available for the 
interpretation of the other and may lead to the irrprovemnt of 
both if irrprovement proves desirable. Given the existence of 



CECA s. 232 and 234 or counterpart sections in the proposed ABCA, 
we think that competent counsel (and we are dealing with an area 
in which counsel will be involved and are likely to have a 
relatively high degree of sophistication1 should be able to bring 
both kinds of proceeding where i t  is not clear which is 
appropriate: and we propose a helpful change in detail by 
allowing a claimant to ask for leave under s. 232 as part of the 
relief in a proceeding under s. 234. 

We were invited by our lawyer consultants to go farther and 
to include in s. 23413) of the draft Act a power to grant in a s. 
234 application the relief to which the corporation would be 
entitled in the derivative action to be comnenced by the 
conplainant pursuant to the leave granted under s. 234131 1qi of 
the draft Act. We found the suggestion attractive: such a 
power would ensure that the only result of a bitterly contested 
application under s. 234 would not be leave to bring a derivative 
action which would require the same parties to fight over the 
same ground. We regretfully formed the opinion, however, that 
there would be too great a danger that the result would be the 
giving of judgments on issues which have not been properly 
litigated and which have been clouded by confused procedures, and 
we therefore did not make the suggested change. 

In general, s. 231 to 235 of the draft follow their CECA 
courterparts, subject to the adoption in s. 231 of a definition 
of action" which gives a broader scope to s. 232, and subject 
also to the inclusion of some additional powers for the court in 
s. 234(31. 

(iv) Effect of Dro~osals on the Rule in Foss v. 
Harbott le 

There remains a question whether or not s. 232 and 234 of 
the draft Act would be exhaustive, i.e., whether or not they 
would do away with the derivative and personal actions developed 
by the courts. We expect that litigants will use the superior 
remedies under 234, so that the question will rarely, if ever. 
arise; i t  could, however, be of some irrportance if ,  for exarrple. 
a litigant were to bring a derivative action under & v. 
Harbottle without obtaining leave. We do not recarmend that the 
proposed Act formally abolish the rule: we think i t  best to leave 
i t  to litigants and to the courts to determine whether there is 
any residual place for the rule. 

Both sections are permissive in form, i.e., in each case the 
complainant apply for relief under the section. In terms, 
therefore, the sections do not do away with the right to bring an 
action under other authority, e.g., the rule in Foss v.Harbottle. 

(cl Other camlainants' riahts of action 

We have so far discussed the derivative and personal rights 
of shareholders under s. 232 and 234 of the CBCA and of the draft 
Act. There are other classes, however, who are "conplainants" 
who may apply for leave to bring a derivative action under CECA 
s. 232 and who may apply for personal relief under CBCA s. 234. 
The additional classes include former shareholders of the 
corporation and present and former shareholders of 'affiliates"; 
present and former directors and officers of the corporation and 
its affiliates; past and present holders of debt obligations 
included in the term "security"; the Director appointed under 



CECA s. 253: and "any other person who, in the discretion of the 
court, is a proper person." We will now discuss the inclusion of 
these "conplainants."iThe definition also extends to the 
beneficial owners of shares, but we do not regard that extension 
as controversial, and we include beneficial &ners in the term 
"shareholders."! 

1 i I Former shareholders 
The definition of "conplainant" in CECA s. 231 includes 

former shareholders of a corporation. Accordingly, a former 
shareholder can apply for leave to bring a derivative action 
under CECA s. 232, or can bring an application for personal 
relief under CECA s. 234. 

Much of the relief available in a personal action under CECA 
234, is not appropriate to a former shareholder: indeed, the only 
effective remedy which the court can give which appears likely to 
give him effective relief is an order cotrpensating an aggrieved 
person." and the court can give him that remedy only if CECA s. 
23413101 is construed as conferring a new cause of acti We are 
inclined to accept what appears to us to be a significant new 
remedy; i f  the affairs,,of the corporation are carried on in a way 
which the court finds qpressive' or "unfairly prejudicial." i t  
seems reasonable enough that the court should have power to order 
the corporation or the wrongdoers to make good any financial loss 
which they have inflicted upon an individual while he was a 
shareholder. 

A t  first blush i t  appears that a former shareholder cannot 
benefit from a derivative action (as distinguished from a 
personal action) to enforce a corporation's rights; on the face 
of i t  any benefit will accrue to the corporation in which he no 
longer has any interest. CECA s. 233, however, gives the court 
power to direct that the amunt of a judgment in a derivative 
action brought under s. 232 be paid directly to 'former and 
present security holders." a term which includes former 
shareholders: and this Drovision. if construed literallv. aives 
rise to interesting poskibilitiek. In a case such as 
(Hastin sl Ltd. v. Gulliver, [I9421 1 All E.R. 378, or nbbey 
Glen PrZDer~~orDoration v. Stumborq. [ 19781 4 WWR 28, the 
court, instead of awarding a windfall profit to the new 
shareholders by giving judgment for the corporation for wrongs 
done before they bought their shares, could require payment to 
former shareholders who have suffered actual loss thrugh a 
depressed sale price for their shares. There are difficulties 
with this. Under traditional analysis, such a direction would 
a direction to pay to A (the former shareholder) money which 
belongs to E (thecorporation), and the courts may weil be 
reluctant to mahe directions for which they do not perceive any 
jurisprudential foundation. Arising from the same analysis. 
there may be difficulties in the tax treatment of money received 
by A which belongs to 8. Then, i t  may be that i t  is the 
initiative of the new shareholders which establishes the cause of 
action. We are inclined however, to accept the CECA position, 
which appears to leave the courts with flexible powers which can 
be exercised according to the circumstances, and which would 
enable i t  in a proper case to avoid putting the fruits of the 
action into the corporation where they would be under the control 
of the wrongdoers who control i t .  S. 233 of the draft Act 
therefore follows CECA s. 233. 



l i i i  Present and former shareholders of affiliates 

The definition of "complainant" in CBCA s. 231 includes 
former and present shareholders of 'affiliates." a term which. 
under CBCA s. 211) and 212) includes parents. subsidiaries. 
subsidiaries of the same parent, and corporations controlled by 
the same oerson. 'Person" includes. amono other thinos. a ~ -~ ~ 

oartnersh'io or association. A shareholder of one corooration can r -  ~- - - ~ ~ ~ 

- -  ~ 

accordingly apply to bring a derivative action under CBCA s. 232. 
or can bring an application for personal relief under CBCA s. 234 
involving another corporation which is in any of these 
categories 

We think that a shareholder in a corporation can be 
oppressed by things done in its subsidiary, which can of course 
affect the value of his shares in the parent. What is done in 
the parent will not directly affect a subsidiary, but it may 
result in the affairs of the subsidiary being carried on 
inproperly, and we do not think that a shareholder in the 
subsidiary should be stopped from getting full relief by the 
interposition of another legal personality. The relationship of 
a subsidiary to another subsidiary of the same parent or to 
another conpany controlled by the same person, is m r e  remote. 
but we are inclined to accept the CBCA position. There may be an 
occasional case in which i t  is necessary for the court, in the 
interests of justice, to go into the whole of an inter-related 
business, and we expect that it will not do so unless there is a 
clear necessity. 5. 231Ibill) of the draft Act therefore follows 
CBCA s. 23111) in that respect. 

l i i i l  Present and former directors officers 

The definition of "corrplainant" in CBCA s. 231 includes 'a 
director or an officer or a former director or officer of a 
corporation or any of its affiliates." A person in any of these 
categories can accordingly apply to bring a derivative action 
under CBCA s. 232, or can bring an application for personal 
relief under CBCA s. 234. 

We can see that a director who is denied the rights of a 
director should have recourse under CBCA s. 232 and 234 in 
relation to his own corporation, and a director who has resigned 
may want to have the corporation required to remove him fran its 
records. 50 far we have no difficulty with the CBCA position. 
We find i t  more difficult to conceive of proper cases for a 
director of one corporation, as a director, to obtain relief with 
regard to an affiliate, but we are inclined to go along with the 
CBCA here also. Again, there may be circumstances in which i t  is 
necessary to look into the whole of a business and not merely 
that part which is conducted by one corporate entity; and there 
is the further mint that the orotection of a cmlainant's 
position as director may be necessary in order to'protect his 
position as shareholder. 

The argument in favour of an officer having the right to 
apply for either hind of relief seems to us to be much more 
tenuous, as officers as such have no property rights and no right 
to take part in the management of the carpany except rights which 
the directors give to them. However, we think that if an officer 
applies, which is likely to be highly unusual unless he has 
another interest as well, the court will bear these facts in mind 
and grant relief only i f  i t  is necessary to do so in order to 



protec t  the o f f i c e r  i n  another capaci ty or t o  p ro tec t  the 
shareholders genera l ly .  We therefore accept the CECA p o s i t i o n  
here also.  5 .  2 3 1 1 b l l i i l  o f  the d r a f t  Act fo l lows C E C A  231lbl 
w i t h  regard t o  d i r e c t o r s  and o f f i c e r s  for  the sake o f  un i formi ty .  

l i v i  % Director  

The question here i s  whether any pub l i c  o f f i c i a l  should have 
power t o  apply for  r e l i e f  under s. 232 and 234 o f  the proposed 
Act .  We th ink  that the answer i s  yes, and that  the o f f i c i a l  
should be the Di rec tor  o f  the Secur i t ies  Conmission. I t  seems t o  
us alnwst beyond argument that abuses i n  corporations covered by 
the Secur i t ies  Act should proper ly be w i t h i n  h i s  purview, and 
there may be cases o f  nwre c lose ly  he ld  corporations i n  which 
j u s t i c e  w i l l  be done on ly  i f  an independent outs ider w i l l  a c t .  
5. 2 3 l l b i i i i i i  therefore fo l lows CBCA s .  2 3 1 i c i .  

I v l  Holders o f  Debt Obl iaat ions 

The d e f i n i t i o n  o f  "complainant" i n  CECA s. 231 includes a 
present and former reg is tered holder o f  a "secur i t y "  of a company 
o r  i t s  a f f i l i a t e s .  The d e f i n i t i o n  o f  secur i t y "  i n  CECA s. 2 
includes a "debt o b l i g a t i o n  o f  a corporat ion" and "a c e r t i f i c a t e  
evidencing such a . . .  debt o b l i g a t i o n . "  The reference t o  the 
c e r t i f i c a t e  i n  CECA s .  2 and the reference t o  a r w i s t e r e d  holder 
i n  CBCA s. 231 probably r e s t r i c t s  the d e f i n i t i o n  of "conplainant" 
t o  those c red i to rs  who are e n t i t l e d  t o  have c e r t i f i c a t e s  and who 
are t o  be entered i n  the secur i t i es  r e g i s t e r .  Accordingly, those 
c r e d i t o r s ,  and not  others,  can apply for leave t o  b r ing  a 
d e r i v a t i v e  ac t ion  under CECA s. 232 and can apply fo r  personal 
r e l i e f  under CECA s .  234. The s i t u a t i o n  under CECA s .  234. 
however, i s  somewhat confused by the fac t  t h a t ,  though the r e l i e f  
must be sought by a "complainant" def ined as set f o r t h  above, i t  
may be sought on grounds that not on ly  a " s e c u r i t y  holder"  but  
a l so  a c r e d i t o r "  has been dea l t  w i t h  i n  an oppressive or 
u n f a i r l y  p r e j u d i c i a l  way. 

We s t a r t  by saying that we have no doubt that  where the 
p r i n c i p a l  character o f  an ind iv idua l  i s  that  o f  shareholder he 
should have recourse under s .  232 or 234 o f  the d r a f t  Act even i f  
the actual oppression a f fec ts  him i n  some other capaci ty;  e . g . ,  
i f  two shareholders corrbine against the t h i r d  and cause the 
corporat ion t o  pay o f f  t he i r  shareholder's loans and not  h i s .  
they should not be able t o  repel h i s  c la im fo r  r e l i e f  on the 
grounds that  he i s  oppressed, i f  a t  a l l ,  as c red i to r  and not as 
shareholder. We accordingly th ink  that  the proposed AECA should 
a l low a person i n  such a p o s i t i o n  t o  ob ta in  r e l i e f .  I t  appears 
from the explanatory comnents made by the d r a f t e r s  o f  the CECA 
that  under s .  232 and s.  234 the problem which the inc lus ion o f  
secur i t y  holders as "complainants" was intended t o  solve was the 
cour ts  had he ld  that  he could not .  

A more d i f f i c u l t  question i s  whether o r  not the proposed 
AECA should extend the remedies t o  the holders o f  debt 
ob l i ga t ions  who have no other re la t i onsh ip  w i t h  the corporat ion.  
To s t a r t  w i th ,  there i s  less evidence o f  an e v i l  t o  be cured. 
Then, the d e r i v a t i v e  and personal remedies are designed t o  deal 
w i t h  the abuse o f  ma jo r i t y  power, which i s  not  necessar i ly  the 
same th ing  as abuse of p o s i t i o n  under a loan con t rac t ;  i t  i s  
poss ib le  that  i nc lus ion  o f  the holders of debt s e c u r i t i e s  i n  CECA 
s. 232 and s.  234 w i l l  be construed as e f fec t i ng  a rad ica l  change 
i n  the re la t i onsh ip  between a corporat ion and one c lass o f  i t s  
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c red i to rs  

There appear t o  us t o  be three arguments i n  support o f  
confer r ing  the remedies on the holders o f  debt secur i t i es .  One 
i s  un i fo rm i t y :  i n  the absence o f  st rong reason, i t  does not 
seem appropriate for  a class o f  c red i to rs  t o  have a substant ia l  
r i g h t  i n  connection w i th  a federal corporat ion which they do not 
have i n  connection w i th  a p rov inc ia l  corporat ion.  The second i s  
that  the holders o f  debt secur i t i es  are i n  much the same p o s i t i o n  
as, and v i r t u a l l y  ind is t ingu ishab le  from, the holders o f  
non-voting preference shares, and should have s im i la r  treatment 
i n  the in te res ts  o f  fairness and o f  maintain ing the 
a t t rac t iveness o f  debt secur i t i es  as investments, The t h i r d  i s  
that  i t  i s  l i k e l y  that the courts w i l l  not make the remedies 
ava i lab le  t o  the holders o f  debt secur i t i es ,  as such, except i n  
extreme cases i n  which those i n  con t ro l  o f  a corporat ion have 
c l e a r l y  abused them. 

We are d iv ided i n  our views. Some meders o f  our Board 
th ink  that confer r ing  the remedy on the holders o f  debt 
secur i t i es  w i l l  inpose a new duty upon the persons i n  cont ro l  o f  
a corporat ion towards a c lass of persons outs ide the corporat ion;  
that  i t  w i l l  g i ve  r i s e  t o  an undesirable derogation from the 
p r i n c i p l e  o f  l i m i t e d  l i a b i l i t y  ( s ince  the cour t  can order 
compensation under s. 234 o f  the d r a f t  Act)  and that  i t  w i l l  
provide a way for  the holders o f  debt secur i t i es  t o  i n t e r f e r e  
w i t h  the management o f  the corporat ion.  Others see the holders 
o f  debt secur i t i es  as being investors j us t  as much as are the 
shareholders, and see the a v a i l a b i l i t y  o f  the remedy as a 
p ro tec t ion  against unconscionable disregard of the in te res ts  o f  
those investors and as a fac tor  i n  making investment more 
a t t r a c t i v e .  Our major i ty  recomnendation however, i s  that the 
proposed ABCA fo l low the CBCA on the p o i n t ,  and s .  2 3 1 ( b ! l i l  o f  
the d r a f t  Act does so. 

I v i )  Other Proper persons 

The f i n a l  c lass included i n  the d e f i n i t i o n  o f  "complainant" 
i n  CBCA s .  231 i s  "any other person who, i n  the d i sc re t ion  o f  a 
cour t ,  i s  a proper person t o  make app l ica t ion under t h i s  P a r t . "  

We have sane reservations about l e g i s l a t i o n  which confers 
broad s ta tu to ry  d iscre t ions without gu ide l ines.  Here, however, 
we th ink  such a d i sc re t ion  appropr iate.  The s p e c i f i c  l i s t e d  
classes appear t o  us t o  cover a l l  cases i n  which the de r i va t i ve  
and personal remedies should be ava i l ab le ,  but  fo res ight  i s  
necessar i ly  i npe r fec t ,  and the general d i s c r e t i o n  would al low the 
courts t o  make up for  the inper fec t ions o f  fo res igh t .  We th ink  
a lso  that  the cour ts  can be r e l i e d  upon t o  a l low on ly  proper 
app l ica t ions.  S .  2311bl ( iv l  o f  the d r a f t  Act therefore fo l lows 
CBCA s .  231(d ) .  

CBCA s. 240 enpowers the court  t o  order the corporat ion,  i t s  
d i rec to rs  and o f f i c e r s  (and others!  t o  comply w i t h  the Act, the 
regu la t ions,  and the corporat ion 's cons t i t u t i ona l  documents. 5 .  
240 o f  the d r a f t  Act fo l lows i t ,  but  adds shareholders t o  the 
l i s t  o f  those who can be orde Al though. i t  w i l l  be useful  i n  other 
areas as w e l l ,  t h i s  power should be p a r t i c u l a r l y  useful  t o  
m ino r i t y  shareholders, and we accordingly mention i t  here. 



5 .  C m u I s o r v  Acqu is i t ion  nfter Take-over Bid 

Under CBCA s .  199 (which was not included i n  the d r a f t  CBCLl 
one who under a take-over b i d  has acquired 90% o f  the shares of a 
c lass  i s  e n t i t l e d  t o  acquire the remainder a t  the o f fe red  p r i c e  
or f a i r  value. A C A  s. 153 i s  t o  much the same e f f e c t ,  though i t  
i s  patterned upon Engl ish l e g i s l a t i o n  and lacks sme irrportant 
pro tec t ions given by the C B C A ,  inc lud ing the dissent ing o f f e r e e ' s  
r i g h t  t o  e lec t  fo r  f a i r  value instead o f  the take-over b i d  p r i c e .  
Among the western provinces,  B r i t i s h  Columbia and Saskatchewan 
have such prov is ions.  Manitoba does n o t .  Ontario does not have 
such a prov is ion,  but  we understand that  consideration i s  being 
given t o  the adoption o f  one. 

A p rov is ion which al lows A t o  acquire conpulsor i ly  the 
property o f  8 ,  absent any contract  between them, i s  unusual: and 
i t  may be thought oppressive. Nevertheless. we th ink that  i t  
should be made. I t  has been pa r t  o f  our law for  a long t ime, and 
the on ly  serious c r i t i c i s m  that  appears t o  have ar isen i s  from 
i t s  abuse as a device by which a s u f f i c i e n t l y  large ma jo r i t y  can 
get r i d  o f  a m ino r i t y ,  an abuse which has been outlawed by CBCL 
s .  199. Considerations o f  un i fo rm i t y  w i t h  the CBCA suggest i t s  
continuance. I t  has useful  ccmnercial e f f e c t s :  the 
marke tab i l i t y  and value o f  shares i s  irrproved by the a v a i l a b i l i t y  
of a means whereby, i n  cases i n  which the o f f e r o r  w i l l  not  accept 
less than a l l  the shares, the wish o f  the great ma jo r i t y  cannot 
be defeated by the intransigence o f  a few; and i t  promotes 
comnercial e f f i c i e n c y  i n  a s i t u a t i o n  i n  which the new owners o f  
the great ma jo r i t y  o f  the shares are unable t o  operate the 
corporat ion t o  the best advantage because o f  the need t o  
recognize the in te res ts  o f  the remaining few o f  the o l d  
shareholders. These arguments are less strong i n  r e l a t i o n  t o  an 
o f f e r  by a corporat ion t o  repurchase a c lass  o f  i t s  shares, but 
they do have some app l ica t ion,  and we reccmnend that the proposed 
A B C A  fo l low the C B C A ,  the SBCA and the proposed OBCA by inc lud ing 
such an o f f e r  among those which can g i ve  r i s e  t o  a power o f  
compulsory acqu is i t i on .  5 .  187-199 o f  the d r a f t  Act would g ive  
e f f e c t  t o  these views: i t  fo l lows CECA s .  199 i n  p r i n c i p l e ,  
though we have made some changes i n  d r a f t i n g  and i n  substance. 

Under s. 187 t o  s. 199 o f  the d r a f t  Act. the m ino r i t y  
shareholder would not have the r i g h t  t o  refuse t o  t ransfer  h i s  
shares. He would however have the r i g h t  t o  e lec t  between 
accepting the terms on which the t ransferor  acquired the 90% or 
more o f  the shares, on the one hand, and demanding the f a i r  value 
o f  the shares, on the o the r .  I n  p rac t i ce ,  a take-over b i d  which 
i s  accepted by the holders o f  90% o f  the shares i s  l i k e l y  t o  
inc lude a premium over market value which w i l l  b r i n g  the p r i c e  up 
t o  o r  over f a i r  value, and the m ino r i t y  shareholder who opts for  
the l a t t e r  takes the r i s k  that  f a i r  value w i l l  be found t o  be 
less than the take-over b i d  p r i c e .  The l i ke l i hood  that  the p r i c e  
o f fe red  i s  f a i r  i s  strengthened by the requirement that  the 
o f f e r o r  cannot inc lude i n  the conputation o f  the 90% any shares 
he ld  by i t ,  by an a f f i l i a t e  or by an associate. However, the 
p ro tec t ion  given t o  the m ino r i t y  shareholder on p r i c e .  both i n  
p r a c t i c e  and i n  p r i n c i p l e ,  meets one o f  the serious object ions to 
conpulsory acqu is i t ion ,  and, we t h i n k ,  al lows the arguments i n  
favour o f  a prov is ion for  corrpulsory acqu is i t i on  t o  p r e v a i l .  

We have considered recomnending that the court have a 
d i s c r e t i o n  t o  stop a conpulsory acqu is i t i on .  BCCA s .  27913) 
g ives the court a broad d i s c r e t i o n  t o  "order otherwise",  i . e . .  t o  
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order that offeror is not entitled and bound to acoulre the 

that the onus of showing unfairness (at least where the offeror 
did not refuse to disclose relevant information) is upon the 
minority shareholder. We are inclined to the view that the 
existence of a discretion to stop a compulsory acquisition would 
inject a degree of uncertainty which might well cause an offeror 
who wants all the shares to refuse to accept less than all the 
shares, to the detriment of the majority who want to sell; and 
that i t  is better that the law should confer an unqualified right 
of acquisition coupled with safeguards as to price. 



X l l 1 .  

LIQUIDATION AND DISSOLUTION 

1 .  Need for a scheme for liquidation termination 

Once a corporation ceases to have any business purpose its 
existence, and the obligations involved in its continued 
existence, are useless nuisances. The law must therefore provide 
a scheme for terminating the existence of business corporations. 
The scheme should provide for simple cases in which i t  is only 
the interests of the shareholders that are involved, and in which 
a very sirrple procedure is sufficient. It should also provide 
for more complex cases in which there are conflicting interests 
among the shareholders, or in which there are other interests 
involved such as those of creditors, and in which some more 
formal procedure for realizing the corporate assets and 
discharging the corporate liabilities is necessary. The scheme 
should also provide for dissolution as an ultimate sanction 
against a corporation's aggravated failure to comply with the 
provisions of the business corporations statute. 

2. Liquidation dissolution 

(a) Schemes of the ACA, the Windina-UD & (Canada) and the 
QcJ 

ACA ss. 192 to 277 mahe elaborate provision for liquidation 
and dissolution. The winding-up process may be carried on 
voluntarily. A voluntary winding up may be converted into a 
winding up under the supervision of the court. Alternatively the 
company may be wound up by the court for failure to file an 
annual report or hold an annual meeting, for failure to carry on 
business for a year, or because the number of members has fallen 
below the legal minimum. I t  may also be wound up by the court if 
the conpany has passed a special resolution calling for winding 
up by the court. Finally, and most important, the conpany may be 
wound up by the court " i f  the court is of the opinion that i t  is 
just and equitable that the company should be wound up." The ACA 
sections make elaborate provision for the determination of 
contributors, for the appointment of liquidators, for the powers 
of liquidators, for cmittees of inspection, for meetings of 
creditors and of the corrpany, for preferential payments, for 
proofs of claims and for other related matters. The mass and 
complexity of the provisions makes for difficult reading, and the 
procedures which they lay down are also quite complex. Part 1 of 
the Winding-up Act (Canada1 (which can be applied to provincial 
trading companies that are insolvent or in liquidation) provides 
a similarly complicated procedure under which the court winds up 
the company. 

CECA Part X V I I  enacts a scheme which we think is simpler and 
more efficient. In accordance with its general policy of 
allowing corporations to manage their own affairs, i t  allows the 
corporation, through its appropriate organs, to bring about its 
own dissolution and to bring about the liquidation of its own 
assets and the satisfaction of its own liabilities. Part XVil 
goes on to provide for two ways in which the liquidation may be 
brought under the control of the court: at the instance of the 
Director or any interested person, the court may under CECA s. 
204181 order that an existing liquidation be continued under the 
supervision of the court, or, at the instance of a shareholder, 



the court  may i t s e l f  order the l i q u i d a t i o n  and d i sso lu t i on  o f  the 
corporat ion under CBCA s. 207111. The grounds fo r  an order under 
s .  207i11 are,  f i r s t l y ,  the same k ind  o f  oppressive and un fa i r  
conduct which would al low a shareholder t o  b r ing  an app l ica t ion 
under C B C A  s .  234: secondly, the occurrence o f  a spec i f ied  event 
which e n t i t l e s  the shareholder t o  demand d isso lu t i on  under a 
unanimous shareholder agreement: and t h i r d l y ,  that  i t  i s  just  and 
equ i tab le  that  the corporat ion should be l iqu idated and 
dissolved.  The d ra f te rs  o f  the C B C A  IProposals. p .  1481 sa id  
that the closest model i n  Canada fo r  the C B C A  ' ' I s  probably the 
d i sso lu t i on  provis ions i n  p rov inc ia l  corporations Acts , "  though 
an example which they thought b e t t e r ,  and one i n  which they found 
many useful  ideas, was the New York Business Corporation Law. 

I t  w i l l  be seen from the desc r ip t i on  which we have given 
that  the scheme o f  the A C A  and the scheme o f  the CBCA are not too 
d i f f e r e n t  i n  fundamental o u t l i n e .  There are however important 
d i f fe rences i n  procedure and i n  the ways i n  which the two 
s ta tu tes  provide for  the p ro tec t ion  o f  the various in teres ts  
involved. We w i l l  now g ive a general desc r ip t i on  o f  the C B C A  
procedures. 

l b )  Procedures for voluntary d i s s o l u t i o n  

The CECA f i r s t  provides three d i f f e r e n t  procedures for  
dea l ing w i t h  very simple cases. These are as fo l lows:  

I l l  i f  the corporat ion has not issued any shares, the 
d i rec to rs  may d isso lve i t  a t  any time by reso lu t ion  
( C E C A  s. 203111). The i n t e n t i o n  o f  the d r a f t e r s  of the 
CBCA lsee s. 1 7 . 0 3 i l l  o f  the d r a f t  C B C A l  was that t h i s  
procedure would apply i f  the corporat ion has not 
comnenced business and has not  issued any shares, but 
the reference t o  the comnencement o f  business does not 
appear i n  the C E C A  as enacted. 5 .  203111 o f  the d r a f t  
Act fo l lows the C B C A  except that  i t  appl ies only i f  the 
corporat ion,  as we l l  as not having issued any shares, 
has no l i a b i l i t i e s  and no proper ty .  

121 If the corporation has no property and no l i a b i l i t i e s  
i t  may be dissolved by specia l  reso lu t i on  ( C E C A  s. 
203121). This prov is ion i s  sensible and s .  203121 o f  
the d r a f t  Act fo l lows the C B C A .  

131 if the corporat ion has property or l i a b i l i t i e s ,  i t  may 
be dissolved by special reso lu t i on  if the special 
reso lu t i on  authorizes the d i r e c t o r s  t o  cause the 
corporat ion t o  d i s t r i b u t e  i t s  property and discharge 
the l i a b i l i t i e s  and i f  the corporat ion has done so 
before i t  sends a r t i c l e s  o f  d i sso lu t i on  t o  the Director  
( C B C A  s .  20315.111. This i s  an add i t iona l  s imp l i f i ed  
procedure which call be fol lowed without going through 
elaborate steps. Again, i t  appears t o  be sensible and 
we have included i t s  conterpart  i n  the d r a f t  Act. 

shareholders and i t  requires adver t is ing for  c red i to rs ,  but i t  
s t i l l  al lows the corporat ion i t s e l f  t o  car ry  out i t s  own 
l i q u i d a t i o n  and d isso lu t ion ;  t h i s  i s  i n  con i ras t  t o  the voluntary 



winding up provisions of the ACA, under which (ACA s. 240llllbll 
the cmpany must appoint a liquidator. 

We think the CECA pattern suitable. The notion of 
liquidation by the corporation itself, without the appointment of 
a liquidator, originally caused us some concern for creditors and 
minority shareholders; but upon reflection, we concluded that 
these interests are properly protected by the following CECA 
devices : 

( 1 )  The Director or any interested person (which term would 
include a shareholder or creditor) may apply under CECA 
s .  204(81 to have the liquidation continued under the 
supervision of the court. This provision would cover 
the case of the shareholder or creditor who reasonably 
suspects that the liquidation is not being conducted 
properly . 

121 Under CECA s. 219(41, any person with a claim against 
the corporation (including the claim of a creditor, or 
the claim of a shareholder who has not received his 
proper share of a property) would be able to recover 
his claim from the shareholders to the extent of the 
anount received by the shareholders on distribution. 
I t  follows from this that the shareholders would not 
obtain any benefit fran an improper distribution, as 
they could be called to account for anything which they 
receive. 

(31 The directors would also be responsible for any 
improper distribution, since the actions of the 
corporation would be authorized by the directors. A 
person with a claim against the corporation which had 
been prejudiced by a voluntary liquidation and 
dissolution would be able to apply under CECA s. 202 to 
have the corporation revived, and upon revival i t  would 
then be possible to have a liquidator appointed. I t  
would be one of his duties to pursue any claim against 
the directors for breach of their obligations to the 
cmpany. 

For these reasons, the draft Act generally follows CECA s 
203 and 204 in providing for voluntary dissolution, with or 
without liquidation. 

(cl Procedures for liauidation su~ervised b~ the court 

As we have said. CECA s. 204181 permits the Director or any 
interested person to apply to the court for an order that an 
existing liquidation be continued und and CECA s. 207(1J 
authorizes a shareholder to apply to the court for an order for 
the liquidation and dissolution of the corporation or any of its 
affiliated corporations upon grounds of oppression, upon grounds 
that a unanimous shareholder agreement entitles him to demand 
dissolution after the occurrence of a specified event which has 
occurred, or upon grounds that i t  is just and equitable that the 
corporation should be liquidated and dissolved. The latter 
ground is the traditional one, and we do not think i t  necessary 
to describe i t  further here. 

The procedure is quite simple in each case. S .  208111 
provides that an application to supervise a voluntary liquidation 



and d i sso lu t i on  i s  t o  s ta te  the reasons why the cour t  should 
supervise the l i q u i d a t i o n ,  and these are t o  be v e r i f i e d  by 
a f f i d a v i t .  C E C A  s. 209 provides that an app l ica t ion t o  the court 
under s. 207111 i s  t o  s ta te  the reasons why the corporat ion 
should be l i qu ida ted  and dissolved,  and these reasons are t o  be 
v e r i f i e d  by a f f i d a v i t .  S .  20912) goes on t o  say that  the cour t .  
on an app l i ca t ion  under s .  207111, may requ i re  the corporat ion or 
an in teres ted person t o  show cause why the corporat ion should not 
be l iqu idated and dissolved,  and the order i s  t o  be published i n  
a newspaper a t  least  once i n  each o f  the four weeks which are t o  
go by before the show-cause hearing and are t o  be served upon the 
d i rec to r  and each person named i n  the order.  

Under C E C A  s. 210 the court  has appropriate powers i n  a 
l i q u i d a t i o n .  There i s  prov is ion i n  the sect ion fo r  the 
appointment of a l i q u i d a t o r ,  whereupon the corporat ion i s  t o  
cease business except as needed for  the l i q u i d a t i o n  and the 
powers o f  the d i rec to rs  and shareholders are vested i n  the 
l i q u i d a t o r .  CBCA s .  214 inposes the usual kinds of dut ies  upon 
the l i q u i d a t o r ,  inc lud ing the duty t o  account, and s .  215 confers 
upon him usual k inds o f  powers. We th ink  that  these provis ions 
deal adequately w i t h  the subject and the d r a f t  Act fo l lows them 
w i t h  some minor va r ia t i ons  which are described i n  the Cmnents. 

1d) Re la t ion between l i q u i d a t i o n  and the wpress ion  remedy 

One of the powers conferred by the cour t  under CECA s .  
23413) i s  the power t o  make "an order l i q u i d a t i n g  and d i sso lv ing  
the corporat ion, "  and CECA s. 23417) says that  an appl icant  under 
the sect ion may apply i n  the a l t e r n a t i v e  fo r  an order under s .  
207. As we have pointed ou t ,  the grounds upon which a 
carpla inant  may apply under CECA s. 234 are included i n  the 
grounds on which a shareholder may apply fo r  l i q u i d a t i o n  and 
d i sso lu t i on  under CECA s .  207. These cross-references appear t o  
f low from the i n t e n t i o n  o f  the d r a f t e r s  o f  the CECA t o  avoid a 
legal s i t u a t i o n  i n  which the court would have on ly  two choices. 
the f i r s t  being t o  order l i q u i d a t i o n  and d i sso lu t i on ,  and the 
second being t o  do nothing.  While the d r a f t i n g  may have resu l ted 
i n  a c e r t a i n  amount o f  o v e r k i l l ,  we th ink  that  the proposed AECA 
should fo l l ow  the C E C A  f o r  the sake o f  un i fo rm i t y  and t o  ensure 
that  the too ls  i n  the hand o f  the court  provide the necessary 
amunt o f  f l e x i b i l i t y .  

l e l  D isso lu t ion  as 2 sanction for non-conformance with 
s t a t u t e  

CECA s .  205 empowers the Director  t o  d isso lve a corporat ion 
himself or t o  apply t o  a court  fo r  an order d i sso lv ing  the 
corporat ion,  i f  the corporat ion has not comnenced business w i t h i n  
three years o f  incorporat ion,  if i t  has not ca r r i ed  on i t s  
business fo r  three consecutive years, o r  i f  i t  has defau l ted for  
a per iod o f  a year i n  sending t o  the Director  any fee,  no t i ce  or 
document required by the Act ( t h e  d r a f t  Act does not provide for  
d i sso lu t i on  for  non-payment o f  a f e e ) .  These powers are somewhat 
s im i la r  t o  the powers given t o  the Registrar by A C A  s .  188 t o  
s t r i k e  a carpany from the reg is te r  i f  i t  i s  not ca r ry ing  on 
business i n  the province o r  has not f i l e d  a re tu rn ,  n o t i c e  or 
document fo r  two consecutive years, a p e r  which i s  the 
p r i n c i p a l  s w r c e  o f  d isso lu t ions of Alberta carpanies. The d ra f t  
Act fo l lows the CECA w i t h  minor var ia t ions.  



157 

CECA s. 206 goes on to empower the Director or any 
interested person to apply to a court for an order dissolving a 
corporation if the corporation has missed its annual shareholders 
meetings for two years or failed to comply with some of its 
obligations relating to financial diiclosure, or if i t  is 
carrying on business contrary to a restriction contained in the 
articles of incorporation. On the other hand. ACA s. 187 allows 
the Registrar to certify to the Lieutenant Governor in Council 
that a company should be dissolved, and i t  then allows the 
Lieutenant Governor in Council to dissolve i t  (though, as we have 
said, the power has rarely, if ever, been used to dissolve a 
business corporation): there is no counterpart in the CBCA. 

Dissolution, or the threat of dissolution, is amng the mst 
effective sanctions available to the Registrar, and we think that 
i t  should continue to be available in the proposed A K A :  i t  is 
somewhat draconian, but not as draconian as it sounds, in view of 
the provisions for revival and proper legal provisions for 
dealing with its property and its liabilities. The draft Act 
gives effect to this view. 

If 1 Insolvency 

The drafters of the CBCA thought that "liquidation and 
dissolution provisions in a corporations Act should apply only 
when the corporation is solvent, and should yield to a 
corrprehensive bankruptcy statute i f  the corporation is insolvent' 
IProposals. p. 149). CBCA s. 201111 accordingly provides that 
Part XVlI does not apply to a corporation that is insolvent or 
bankrupt 

In the draft Act which was attached to our Draft Report we 
did not include a counterpart of CECA s. 201l11. The Institute 
of Chartered Accountants of Alberta made the following comnents 
upon our proposals: 

" 1 .  Section 201.121 (being s. 200 of the present draft Act) of 
the proposed A3CA appears to enable the directors of a 
corporation, who should be fully aware of the fact if the 
corporation is insolvent and that the creditors will not be 
paid in full, to circumvent the provisions of the Bankruptcy 
Act which is designed to afford maximum protection to the 
public. The existing legislation in many provinces will not 
allow an insolvent corporation to wind up using this section 
of the act. In most cases, licensed trustees will not 
accept an assignment as liquidator if the corporation is 
insolvent. Since Part 17 of the proposed ABCA does not 
require any qualifications for a liquidator, the door is 
open for abuse. We acknowledge that there is a provision 
that anyone with the proper interest may take steps to put 
an insolvent company into bankruptcy; however, there is a 
real hesitation for unsecured creditors to do this due to 
the duplication of costs. This section of the proposed ABCA 
should only be used if all creditors are to be paid, and i f  
that is the case, this section should so state. We 
recomnend that the provisions of CECA 201.11) should be 
introduced into the proposed ABCA for the above reasons. 

2. We question the provisions of section 204, which enables a 
corporation tohandle its own liquidation. This procedure 
would be satisfactory in the case of a solvent c q a n y ;  
however, this action would not be appropriate in the case of 



an insolvent corporat ion.  The comnents on t h i s  sect ion 
po in t  out that c red i to rs  would have c e r t a i n  r i g h t s  against 
d i rec to rs  andlor shareholders: however, t h i s  sect ion would 
open the door for  abuse. As an example, i f  a cotrpany has 
been insolvent fo r  a per iod o f  time, there i s  a lso  a very 
r e a l  p o s s i b i l i t y  that the shareholders may a lso  be insolvent  
and any r i g h t  o f  ac t ion against them for  impropr iet ies under 
t h i s  section would be t o  no a v a i l .  

This i s  a cogent statement and comes from a group whose views 
must be given weight upon such a sub jec t .  What should be done? 

I n  response, we have made two changes i n  the d r a f t  Act. We 
w i l l  describe these now, and then discuss the e f fec t  o f  the d r a f t  
Act w i t h  the two changes. The f i r s t  change i s  i n  what i s  now s. 
200 o f  the d r a f t  Act .  i n  the previous d r a f t  Act the sect ion 
provided that l i q u i d a t i o n  proceedings must be stayed i f  the 
corporat ion i s  found insolvent i n  a bankruptcy proceeding. I n  
the present d r a f t  Act, we have removed the reference t o  a 
bankruptcy proceeding so that  the mandatory stay would a lso  apply 
i f  the corporat ion i s  found insolvent  i n  a l i q u i d a t i o n  
proceeding. The second change i s  i n  s .  203111 o f  the d r a f t  Act .  
which, i n  the previous d r a f t  Act, would have allowed the 
d i r e c t o r s  t o  d isso lve a corporat ion that  has not issued any 
shares. 5 .  203111 o f  the present d r a f t  Act would permit 
l i q u i d a t i o n  by the d i rec to rs  on ly  if the corporat ion a lso  has no 
property and no ob l i ga t ions .  

Fol lowing the change i n  s .  203111. the very informal 
procedures o f  s .  203 would apply on ly  i f  there are no c r e d i t o r s .  
or a l l  c red i to rs  are paid:  s .  203 accordingly conforms, so far  as 
i t  goes, t o  the views o f  the I C A A .  The remaining voluntary 
l i qu ida t ions  are covered by s .  204 o f  the d r a f t  Act .  S .  20411) 
does not provide that  a corporat ion must be solvent before a 
proposal fo r  i t s  voluntary l i q u i d a t i o n  can be made. However, 
under s. 2041711~) the corporat ion must discharge a l l  i t s  
ob l i ga t ions  before i t  can d i s t r i b u t e  i t s  property amng the 
shareholders under s. 2041711d1. 5 .  204 therefore.  although i t  
i s  not i n  s t r i c t  conformity w i t h  the views o f  the I C A A ,  would not 
author ize an insolvent corporat ion t o  d i s t r i b u t e  property i n  any 
way wi thout  the claims o f  c red i to rs  being s a t i s f i e d .  

CECA s. 201111 i n  preventing abuse. We w i l l  g i ve  our reasons. 

F i r s t l y ,  i t  does not seem t o  us that  wrongdoers i n  cont ro l  
o f  a corporat ion would perceive o r  ob ta in  much bene f i t  from a 
l i q u i d a t i o n  proceedings under s .  204 or s .  207 o f  the d r a f t  Act. 
Wrongdoers who are w i l l i n g  t o  assume any r e s u l t i n g  c i v i l  and 
c r im ina l  l i a b i l i t y ,  can l w t  the corporat ion without p u t t i n g  i t  
i n t o  l i q u i d a t i o n .  Secondly, p u t t i n g  the corpor ta t ion  i n t o  
l i q u i d a t i o n  would not g i ve  them any c i v i l  or c r imina l  p ro tec t ion ,  
and would be o f  no value t o  them insofar  as the basic legal  
s i t u a t i o n  i s  concerned. I t  might g i v e  them time t o  s e l l  assets 
and make away w i t h  the proceeds under a spurious cloak o f  
l e g a l i t y ,  but i f  that were t h e i r  purpose, we th ink  that  they 
would be able t o  ignore the statement i n  CBCA s. 20111) that Part 
X V I l  does not apply t o  insolvent corporations as e a s i l y  as they 



could ignore t h e i r  c i v i l  l i a b i l i t i e s  as d i r e c t o r s  and 
shareholders and the i r  c r im ina l  l i a b l i t y  as th ieves.  We 
therefore do not  perceive the inc lus ion i n  d r a f t  Act o f  a 
counterpart o f  C E C A  s .  201111 as a substant ia l  p ro tec t ion  against 
wrongful acts and proceedings by those i n  cont ro l  o f  insolvent 
corporations. 

On the other hand, we do perceive C E C A  s .  2011 1 )  as a 
hindrance t o  some leg i t imate  a c t i v i t i e s .  I n  a p a r t i c u l a r  case i t  
may not be c lear at the incept ion o f  proceedings whether or not a 
corporat ion i s  inso lvent ;  and, wh i le  p rov inc ia l  l e g i s l a t i o n  
should not and could not irrpede a c red i to r  who wants t o  put  a 
corporat ion i n t o  bankruptcy, we th ink  that i t  should not cotrpel 
the corporat ion t o  at tach t o  i t s e l f  prematurely the label o f  
bankrupt, which sometimes a t t r a c t s  consequences which are not i n  
the in te res ts  o f  c red i to rs  o r  shareholders. We th ink  that i t  i s  
appropriate fo r  the Leg is la ture  t o  address i t s e l f  t o  a general 
scheme o f  l i q u i d a t i o n  and d i sso lu t i on  o f  corporations as pa r t  o f  
a general scheme o f  corporat ion law. The corporat ion would be 
able t o  put i t s e l f  i n t o  l i q u i d a t i o n ,  or the court  could make a 
l i q u i d a t i o n  order ,  without elaborate proceedings t o  determine 
whether or not the corporat ion 's  assets, the value o f  which may 
be i n  doubt and might be made even more doubtfu l  by bankruptcy 
proceedings, w i l l  be s u f f i c i e n t  t o  pay l i a b i l i t i e s .  I f  i t  should 
b e c m  clear that  the corporat ion i s  inso lvent ,  i t  would not be 
able t o  do more i n  the l i q u i d a t i o n  proceedings than get i n  i t s  
assets. I f  the corporat ion d i d  not then make an assignment i n  
bankruptcy, or i f  the c red i to rs  should at any time th ink  that 
things are not being done p roper l y ,  the c red i to rs  would have two 
a l te rna t i ves .  One would be t o  apply t o  have the l i q u i d a t i o n  
supervised by the cour t ;  upon that  app l ica t ion . i f  i t  should 
appear that the corporat ion i s  inso lvent ,  the court  would make a 
f i nd ing  accordingly and proceedings would be stayed. The other 
a l te rna t i ve  would be t o  p e t i t i o n  the corporat ion i n t o  bankruptcy. 
I f  the d r a f t  Act were t o  conta in  a sect ion s im i la r  t o  CECA s. 
201111, and i i  the corporat ion were t o  honor i t ,  the c red i to rs  
would be i n  much the same p o s i t i o n  except that  they would not 
have the a l t e r n a t i v e  o f  applying t o  have a court supervised 
l i q u i d a t i o n .  

For a l l  these reasons, we th ink  tha t ,  i n  view o f  the changes 
that  we have made i n  s .  200 and s. 203111 o f  the d r a f t  Act. the 
d r a f t  Act i s  su i tab le  without a counterpart o f  CECA s .  20111). 

l g l  E f fec t  o f  d i sso lu t i on  r e v i v a l  

1 i 1 a provis ions 

Apart from A C A  s. 187 l a  discussion o f  which sect ion we 
th ink  unnecessary and i r r e l e v a n t ,  p a r t i c u l a r y  as we are advised 
that business corporations are r a r e l y ,  if ever,  d issolved under 
i t 1  the ACA provides for  two forms o f  d i sso lu t i on  and r e v i v a l .  
Under A C A  s. 188 and 189 ( " techn ica l  d i sso lu t i on "1  the Registrar 
s t r i k e s  a cotrpany from the reg is te r  because i t  has not conpl ied 
w i t h  the Act or i s  not car ry ing on business, but  the court  may 
"order the cotrpany t o  be restored t o  the r e g i s t e r , "  whereupon the 
cotrpany " s h a l l  be deemed . . .  t o  be s t i l l  e n t i t l e d  t o  ca r ry  on 
business i n  the Province, as i f  i t  had not been struck o f f "  and 
the court has inc identa l  powers t o  res tore  the status quo ante 
d i sso lu t i on ,  though subject t o  accrued r i g h t s .  Under A C A  s .  209 
and 272 ("general  d i s s o l u t i o n " ) ,  the cour t ,  upon cotrplet ion o f  a 
winding up, makes an order under s. 209 which has the e f f e c t  o f  



dissolving the company, but within a year from the dissolution 
may declare "the dissolution to be void." 

i i i i  Effect of on riahts existinq at time of 
dissolution 

There is authority for the proposition that if a conpany 
ceases to exist. its oroDertv aoes to the ~rovincial Crown bv 
escheat or as bona vacan'tia isie, e.g. , ~ e '  Wel Is. 
Swinburne-Hanham v. Howard 119331 Ch. 29Tc.n.i: Strathblaine 
Estates. u. I19481 Ch. 228; v. A.G.B.C. 119241 AC 213 
(P.C.. per Lord Sumneri; Stowell-MacGre or Cor oration and 
John MacGreaor Corporation 119421 4 DLR 12: ~N*TG~ is 
also authority for the proposition that its real property goes to 
the grantor by reverter isee, e.g.. dictum, also by Lord Sumner, 
in Morris v. Harris 119271 AC 252, 258-9. and cases there 
referred to). There is even a decision of the Appellate Division 
to the effect that the property of a defunct company becomes bona 
vacantia only after the obligations of the company to creditors 
and shareholders are discharged, that is to say, never: the 
shareholders being "creditors" after payment of all other 
obligations i- v. Millarll9171 1 WWR 12001. We see no need 
to canvass the learning on the subject or to express opinions on 
the present state of the law which applies when the corporation 
ceases to exist other than to say that the present law is not 
satisfactory. 

There is also a question whether and when, upon dissolution 
under the ACA, the corrpany ceases to exist for all purposes. In 
the case of a technical dissolution, the Supreme Court of Canada. 
under similar British Columbia legislation, has held that i t  does 
not IAGBC v.Ro al Bank of Canada and Island Amusement Co. Ltd. 
1 1 9 3 7 m  45&nd that the Crown could not claim the bank 
account of a dissolved company; the court paid great attention to 
the provision that upon restoration to the register the conpany 
is to be deemed to have continued in existence as i f  i t  had not 
been struck off, In the case of a general dissolution, ACA s. 
272 does not have a similar provision. What i t  does have is a 
provision that, for a year, the court may declare the dissolution 
void: that provision appears sufficient either to reverse the 
conseauences of dissolution or to sav that those conseauences ~,~~ ~ 

"ever 'occurred, so that the companys ; property is either revested 
or taken never to have been divested. In in re C.W. Dixon Ltd. 
I19471 1 Ch. 251. Vaisey J. so held (though the e f f e c t o f h i s  
decision may be weakened in Alberta because the Crown's right to 
bona vacantia in the case before him was statutory and subject to 
the revival provisions of the Companies Act 1929 iU.K.ii. After 
the expiration of the year, there is no machinery in ACA s. 272 
for revival of the conpany or for its restoration to the register 
and i t  may be that the Crown becomes entitled to its remainina . 
property . 

The rule stated by Blackstone was that "The debts of a 
corporation, either to i t  or from i t ,  are totally extinguished by 
its dissolution." and older authorities appear to agree. Doubt 
has been cast on this view isee, e.g.. Embree v. Millar 119171 1 
WWR 1200 iApp. 0iv.i; In re Wells. Swinburne-Hannam v. Howard 
119331 Ch. 29. per Lawrence L.J. at p. 49 and followin though 
cf. Russian & En lish Bank v. Barina Bros. 8 & 11936q'AC 405, 
per Lord Atkin a? p. 4 m a n d  i t  seems to us that the ACA 
provisions discussed above would apply to preserve claims against 
a company struck from the register under ACA s. 188 and one the 
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dissolution of which is declared void under ACA s. 2 7 2 .  

i i i i l  Effect of nCC, on riqhts arisinq dissolution 

Occasionally, the officials of a company may carry on 
business in ignorance of the fact that i t  has been dissolved and 
may thereby acquire rights and incur liabilities in its name. 
The decision of the House of Lords in Morris v. Harris 119271 AC 
252 is authority for the proposition that where there has been a 
general dissolution under the English counterpart of ACA s. 2 0 9 .  
a declaration under s. 272 would not validate things done in the 
meantime: the declaration puts the company in the position in 
which i t  was at dissolution, but does not give it  retroactive 
power to do anything in the meantime. In the case of a technical 
dissolution under s. 1 8 8 ,  i t  appears that such intervening acts 
are effective: Leask Cattle Co an Limited v. Drabble 119231 1 
WWR 126 isask. C- it? vl( Craven 1 1 9 5 m 1  ER 6 1 3  
1C.A.i; Pocock Floors Ltd. v. Construction u. 119711 1 
WWR 394 inlta. ~ . ~ c c a s i o n a l l y  also, a change in a 
dissolved company's rights and obligations might occur after 
dissolution without any action by the corporation. Will the law 
recognize such a change? The answer is not clear. Mr. Justice 
Ruttan in Montreal Trust Co. v. Boy Scouts of Canada (Edmnton 
Reaionl Foundation 1 1 9 7 8 - r n  3 E.T.R. 1 ,  held that a company 
which was dissolved under s. 188  and restored under s. 189 to&. 
to the exclusion of an alternative donee, a gift under the will 
of a testator who died while the company was not on the re ister. 
In B.C. Thorouahbred Pss'n v. Briuhouse I19221  3 WWR 6 6 5  ?BCCAl, 
McPhillips A held that a cotrpany was restored to its rights as 
lessee under a lease which, in his view, was forfeited while the 
company was struck from the register, though the provision in ACA 
s. 189 protecting the rights of third parties made those rights 
subject to a short term lease granted by the landlord before 
revival. [The other menbers of the court did not deal with the 
point as they held that the lease was forfeited before the 
dissolution.1 In an annotation to the Eov Scouts case, 11978-791 
3 ETR 2 ,  D . P .  Jones questions the validity of reasoning which 
allows an unregistered company to inherit and which overrides the 
rights of third parties such as the alternative donee. We are 
not aware of any authority on the effect of ACA s. 2 0 9  and 272 on 
this point. 

livl Pro~osals relatinq revival 

(Al Scope of revival provisions 

CBCA s. 202 provides for the revival of two classes of 
dissolved bodies corporate. One class is bodies corporate which 
are dissolved by CECA s. 261  because they do not continue under 
the CBCA. The second class is corporations dissolved under CBCA 
Part XVII. The draft Act would make provision for the 
corresponding classes which would be dissolved under the proposed 
ABCA. We think, however, that the draft Act should also provide 
for the revival of a third class of dissolved bodies corporate. 
namely, conpanies dissolved under the ACA and its predecessors; 
we see no reason, on the one hand, to preclude their revival. 
nor, on the other, to keep the ACA revival provisions in force 
for their benefit. S. 201 of the draft Act, which follows CBCA 
s. 2 0 2 .  would deal with the revival of dissolved ABCA 
corporations, and s. 2 0 2 ,  which has no CBCA counterpart, would 
deal with the other two classes. 
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1 B Procedure 

CECA s. 202 provides fo r  app l i ca t ion  t o  the Di rec tor  lour 
Regis t rar ]  for the r e v i v a l  o f  a body corporate by any in teres ted 
person: and for the issue by the Di rec tor  o f  a c e r t i f i c a t e  o f  
r e v i v a l  which, under CBCA s .  202131, may impose cond i t ions.  The 
procedure, which requires on ly  the f i l i n g  o f  a r t i c l e s  o f  r e v i v a l ,  
i s  expedit ious and e f f e c t i v e , - a n d  we do not i n  the case o f  a 
d issolved A B C A  corporat ion see the need for  a court  order t o  
pro tec t  anyone's i n t e r e s t s .  5 .  202 o f  the d r a f t  Act therefore 
fo l lows the C E C A  insofar  as dissolved ABCA corporations are 
concerned. 

We do have d i f f i c u l t y  w i t h  the CECA procedure i n  the case of 
a body corporate which i s  d issolved by CECA s .  261 because i t  
f a i l s  t o  continue under the C B C A .  C B C A  s. 202 revives the body 
corporate as a CECA corporat ion;  presumably, since there i s  no 
p rov is ion  for  a new char te r ,  i t  s t i l l  has i t s  o l d  one, which does 
not conform t o  the C B C A .  We th ink  that some d i f f e r e n t  procedure 
should be provided for  such cases and a lso  for  the add i t i ona l  
c lass  o f  cases which we have added, i . e . ,  companies dissolved 
under the A C A  and i t s  predecessors. 

5 .  202 o f  the d r a f t  Act would provide a procedure which we 
th ink  appropriate fo r  the r e v i v a l  under the proposed ABCA o f  
corrpanies which, a t  the time o f  d i sso lu t i on ,  were not  ABCA 
corporat ions.  That procedure would requ i re  an app l i ca t ion  t o  the 
cour t ,  which could order the proceedings necessary t o  prov ide a 
corporate s t ruc tu re  and c o n s t i t u t i o n  which complies w i t h  the 
proposed A B C A .  The court  would a lso  provide for  r e v i v a l  f o r  a 
l i m i t e d  time o r  purpose. The procedure which would be provided 
for  by s .  202 would be u n l i k e  the procedure for  res to r ing  a 
company t o  the r e g i s t e r  under ACA s. 189. 

I C 1  E f fec t  o f  Revival 

As we have said,  the d r a f t  Act would provide for  a nurber o f  
ways o f  d isso lv ing a corporat ion.  S .  201 would then provide one 
means whereby a l l  d issolved ABCA corporations could be rev ived,  
and s. 202 would provide another means by which a l l  d issolved A C A  
companies could be revived.  

I n  each case, the corporat ion or cowany would be " rev i ved . "  
and, when revived i t  would, under s .  201i41 or s .  202181, have 
" a l l  the r i g h t s  and p r i v i l e g e s "  and i t  would be " l i a b l e  fo r  the 
ob l i ga t ions "  " t h a t  i t  would have had i f  i t  had not been 
d isso lved. "  That propos i t ion  would be "subject  t o  the r i g h t s  
acquired by any person a f t e r  i t s  d i sso lu t i on . ' '  S .  2211 1 )  o f  the 
d r a f t  Act would i n  the meantime vest any undisposed proper ty  i n  
the Crown i n  r i g h t  o f  the Province, and s .  221121 would provide 
for  the re tu rn  t o  the corporat ion upon r e v i v a l  o f  any proper ty  
then he ld  by the Crown, or an amount equal t o  any money received 
by the Crown as such or as the proceeds o f  the d i s p o s i t i o n  o f  
other property,  except fo r  any amount by which those proceeds 
exceed the value o f  the property when i t  vested i n  the Crown. 
These proposals fo l l ow  the C B C A .  

We do not doubt the aoorwr iateness o f  our orooosals w i t h  ~ ~~ -~ ~~ ~. - ~ .  ~~~ ~ ~- - ~~~ ~ 

regard t o  any proper ty  and '~r ights  held.by the corporat ion a t  the 
time of i t s  d i s s o l u t i o n .  The c r e d i t o r s  and shareholders o f  a 
corporat ion are the persons who are and should be e n t i t l e d  t o  the 
bene f i t  o f  i t s  proper ty  and r i g h t s ,  and there i s  no reason why 



the Crown or anyone else should acquire them beneficially merely 
because the corporation is dissolved. 5 .  202 would reinstate the 
corporation in beneficial entitlement, and s. 221 would preserve 
the legal title in the meantime and revest i t  in the corporation 
upon revival. 

We also do not doubt the appropriateness of our proposals 
with regard to obligations of the corporation which exist at 
dissolution. Under s. 219 of the draft Act, actions and 
proceedings against the corporation on foot at the time of 
dissolution might be continued, and for two years new proceedings 
might be comnenced, as if the corporation had not been dissolved; 
and thereafter lor, indeed, at any time) "any interested person," 
which term we think would include anyone with a claim against the 
corporation, might apply for a revival order which would have the 
effect of making the corporation liable for those obligations. 
While there may be some procedural difficulties in suing a 
dissolved corporation we think that these can be overcome. 

We are nwre doubtful about rights and obligations which, i f  
the corporation were not dissolved, would accrue either to a 
corporation or to others during the period after i t  is dissolved 
and before i t  is revived. The draft Act, like the CBCA, does not 
specifically deal with the intervening period. As we have 
already said, there is authority for the proposition that acts 
during the period of dissolution are not validated by a company's 
restoration to the regisier under ACA s. 189, and the words 
"dissolved" and 'revived appear to be stronger in favour of the 
proposition than the ACA words "struck from the register" upon 
which i t  is based, but a firm statement about their effect will 
have to await judicial interpretation. There is nwre doubt as to 
the law relating to things done by others which might be said to 
affect the company's rights and obligations and the rights of 
third parties which may arise during the interval. Our 
inclination, however, is to leave well enough alone, and we have 
done so by following the CBCA language. 



MANDATORY CONTINUANCE 

1 .  Should continuance under the ABCA be mandatory? 

Our basic premise is that the Companies Act is no longer a 
suitable instrument for the creation and regulation of business 
corporations. i t  follows from that premise that all business 
corporations incorporated subject to i t  should be brought under a 
new and suitable statute, namely, the proposed ABCA. While i t  
would be possible to apply the proposed ABCA only to corporations 
incorporated after i t  comes into effect, that would leave all 
existing companies under an unsuitable law, and there would be 
for the indefinite future two systems of business corporation law 
affecting Alberta conpanies, with all of the extra costs and 
confusion resulting from that situation. 

It must be recognized that any method of bringing existing 
conpanies under the proposed ABCA will itself involve costs and 
difficulties and, for a time, confusion. We are convinced. 
however, that advantages flowing frar a new business corporation 
law will in the long run outweigh these disadvantages. We are 
however convinced, also, that the period of transition must be as 
short as is consistent with the giving to those affected an 
adequate time for adjustment to the new law. 

2 .  How should mandatory continuance brouaht about? 

la) Blanket application of Act versus filinq new documents 

It  appears to us that there are two ways in which existing 
conpanies might be brought under the ABCA. One is simply to 
declare that the ABCA applies, and to make whatever consequential 
provisions appear necessary; this is what Manitoba has done under 
its counterpart of the CBCA. The other is to require each 
exising c q a n y  to apply for "continuance' l i  .e.. 
re-registration) and to provide a new constitutional document 
1"articles of continuance") which will perform the same function 
as the articles of incorporation to be provided upon later 
applications for incorporation; this is what the CECA itself has 
done, and what Saskatchewan has done under its counterpart of the 
CBCA. 

The drafters of the CECA (Proposals, p. 1741 expressed the 
view that sirrply applying the CECA to existing companies, though 
superficially attractive, would really be the most difficult 
method of all. They went on to say that many additional and 
conplicated provisions would be required because the CECA would 
apply to companies incorporated under the old letters patent 
regime as well as to conpanies incorporated under the sinpler 
scheme of the CBCA, and that the introduction of additional 
complication would defeat one of the major objectives of the 
CBCA. 

The Manitoba Conpanies Act of 1976 has managed to avoid much 
conplication in the Act itself. 5. 2 1 1 )  says that, with some 
exceptions which are not relevant here,, the Act applies to every 
"corporation:' which is defined so as to include existing 
Manitoba companies. S .  4111 restricts an existing company to the 
businesses listed in the letters patent. 5. 2 6 1 ( 1 1  preserves for 



two years the effect of the provisions in the existing 
constitution of the company which are inconsistent with the new 
Act. We are inclined to think, however, that the ABCA should not 
follow this model. 

There is one material difference between the constitution of 
Alberta cwnpanies and that of Manitoba companies incorporated 
under earlier Manitoba legislation. That difference is the 
division of the constitutional provisions of existing Manitoba 
companies into letters patent and by-laws, and the division of 
the constitutional provisions of Alberta companies into the 
memorandum of association and articles of association. The 
division between the memorandum and articles of association does 
not (as does the division between letters patent and by-laws) 
correspond to the division between.the new articles of 
incorporation and by-laws, and their whole content would have to 
be re-arranged between the articles of incorporation and by-laws, 
or new provision would have to be made for the whole of the 
carpany's constitution. This difference suggests that the 
approach of Saskatchewan, whose existing companies are also based 
on the memorandum and articles of association, is preferable in 
Alberta. In addition, there are the problems which Manitoba 
presumably was willing to accept in order to avoid the trouble 
and cost of requiring each company to file new documents. We 
would not like, for exanple, to see existing objects clauses 
autanatically brought forward as restrictions upon a company's 
business: and it seems to us Manitoba's s. 261121 faces each 
company with two choices: one is to file new constitutional 
documents (which is what the CECA procedure requires\: the second 
is to accept for the indefinite future, after the first two 
years, the fact that its constitutional documents are likely to 
contain provisions which are contrary to the new Act and may well 
constitute traps for the unwary. 

On the whole, we think that the bullet should be bitten, and 
that each company should be required to file a new constitutional 
document. We recognize that such a requirement will inpose cost 
on each company and that it will inpose upon each company the 
need to do additional paper work and go through additional 
procedures, none of which will appear relevant to the day to day 
functioning of carpanies which appear to be operating 
satisfactorily under the Companies Act. Our reasons for 
recarmending such an imposition are, firstly, that the interest 
of the comnercial comnunity and of the public generally will be 
served by the introduction of the proposed ABCA, and, secondly. 
that the one-time cost of filing new documents is a lesser evil 
than the long-term costs of trying to live indefinitely with 
constitutional documents which do not f i t  in with the 
legislation. The cost of the proposed ABCA should, in our view, 
be recognized, accepted, and met. 

To sumnarize our tentative views to this point, we think 
that each existing Alberta carpany should be required to file 
with the Registrar, within a reasonable prescribed time, 
"articles of continuance" of the company. Practicality will also 
suggest that upon continuance under the proposed ABCA each 
company adopt by-laws. 

Ibl Procedure 

We recomnend the following procedure: 



1 .  That by special resolution the shareholders 
authorize the application for continuance and 
adopt articles of continuance. 

2. That the cmpany file the articles of continuance 
with the Registrar and that the Registrar issue a 
certificate of continuance. 

In most cases, relations within an existing cmpany will be 
harmonious and i t  will be possible to effect continuance under 
the proposed ABCA amicably and without hurting anyone. However. 
in a process which really involves the preparation of new 
constitutional documents i t  is possible, in the absence of 
safeguards, that exising constitutional protections for minority 
groups may disappear. For one example, the mere downgrading of a 
special resolution from one requiring a 3 to 1 majority (which is 
the Cqanies Act requirement) to one requiring a 2 to 1 majority 
(which is the proposed ABCA requirement) would eliminate the 
ability of the holder of 26% of the shares to prevent 
constitutional change; or, i f  the memorandum of association 
contains a requirement of an even greater majority for an 
amendment to the articles of association (see ACA s. 421111, that 
requirement might not be carried forward. For another example, 
the mission of a kind of business from the objects clause of an 
existing company may be designed to protect a minority against 
the company engaging in that business, and the protection would 
disappear when the company is brought under the ABCA, unless a 
restriction is specifically imposed in the articles of 
continuation. Exarrples could be multiplied. 

In the CECA as originally enacted, the only source of 
authority for the application for continuance was s. 261(11, 
which required a special resolution. 1978-79 S.C. c. 9 s. 84111. 
however, added s. 26111.31, under which the directors may apply 
for continuance "where the articles of continuance do not make 
any amendment to the charter of a body corporate i . .  in the 
case of a company incorporated under Part I of the Canada 
Corporations Act, its letters patent1 other than amendments 
required to conform to this Act." 5. 26111.3) may be useful in 
connection with the translation of a company having letters 
patent and by-laws into one having articles of incorporation and 
by-laws, as i t  may often be possible to translate the letters 
patent into the articles. The situation is, however, different 
in Alberta, because the division of constitutional provisions 
between the memorandum and articles of association is quite 
different from the division between letters patent and by-laws 
and because the whole of the contents of the articles is almost 
invariably protected against change by anything other than a 
special resolution; to preserve the existing "charter" of Alberta 
companies, i t  would be necessary to move into the articles of 
incorporation all of the articles of association except those 
overridden by the proposed ABCA; i f  the proposed ABCA were to 
protect only the contents of the memorandum of association and 
not the contents of articles of association i t  might leave a 
minority dangerously exposed. If that is so, and if it 
accordingly is accepted that the "charter" which is not to be 
amended would have to include both the memorandum and articles of 
association. a provision in the ABCA similar to CECA s. 26111.31 
would require a long and careful consideration of a company's 
articles of association to decide which must be deleted and which 
carried into the articles of continuance (which seems to us 
inpractical, unproductive and likely lead to error), and would 



result in much material going into the articles of continuance 
which no one wants there (which would tend to give existing 
companies too many of the disadvantages of both the ACA and the 
ABCA systems, and too few of the advantages of either]. In other 
words, we think that any suggestion in the ABCA that the contents 
of the memorandum and articles of association might be brought 
forward into the articles of continuance would lead to confusion 
and difficulty and would be of little practical value. We 
therefore do not think that a counterpart of CECA s. 26111.31 
should be introduced into the ABCA. 

Further, we think that the requirement that a special 
resolution authorize the application for continuance is a good 
one in that i t  will provide protection for those cases in which 
matters have been arranged so that a minority with more than 25% 
of the shares can prevent the taking of any action requiring a 
special resolution; we think that the "special resolution" which 
authorizes the continuance should not be the new ABCA special 
resolution which would require a 2 to one majority, but rather 
the kind of special resolution called for by ACA s. 211132 which 
requires a 3 to one majority. 5 .  261161 of the draft Act would 
so provide. 

We think also that the special resolution should actually 
adopt the articles of continuance. and s. 261(4l of the draft Act 
would so provide. Such a requirement would irrpose some rigidity. 
but we would think that in a 3-year period i t  should be possible 
without difficulty to draft articles of continuance and have them 
approved by the Registrar and agreed to by the shareholders. The 
special resolution would be able to approve anything in the 
articles of continance which could have been done by special 
resolution by way of alteration in the memorandum or articles of 
association. The adoption of by-laws can be left to the company. 

An additional safeguard for minorities appears in CECA s. 
26111.2): the rights of a class of shares can be interfered 
with only if the class approves, subject to exceptions which 
normally apply under CECA s. 170. There would be an awtcwardness 
with a counterpart provision in.the Alberta context. Under ACA 
s. 69, the rights of a class of shareholders can be changed by 
special resolution of the shareholders, but a special resolution 
of the class and a court order are required. The protection 
given by the ACA is broader in its requirement of a court order. 
but narrower in that i t  only relates to a specific interference 
with the rights of that class while CECA s. 170 also applies to 
change in the rights of equal and superior classes. We do not 
see why i t  should be necessary in the process of continuance to 
make any change in the relative rights of classes of 
shareholders, and we do not think that such a change should be 
made in a process which has neither the safeguards provided in 
the ACA (the class special resolution and the court order) or the 
safeguard provided in the CECA lthe shareholder's right to 
dissent and be bought out at fair value). Accordingly, we thinh 
that no such change should be allowed to be made as part of the 
continuance proceedings unless there is unanimous agreement. If 
changes are necessary they could be made under the Companies Act 
before continuance or under the proposed ABCA after continuance. 

CECA s. 261121 provides that a shareholder does not have the 
right to dissent under s. 184 in respect of an amendment under s. 
26111.11, i.e., the shareholder has no right to insist upon being 
bought out. We have included a counterpart provision in the 



d r a f t  Act: the law should not requ i re  the cotrpany t o  do something 
which w i l l  r e s u l t  i n  p u t t i n g  i t  under an ob l i ga t ion  t o  buy out 
shareholders. The continuance process, however, could be abused, 
and we th ink  that there should be a safeguard. That safeguard 
would be that i f  the change i s  oppressive or u n f a i r l y  p r e j u d i c i a l  
the m ino r i t y  would have a specia l  r i g h t  t o  apply for  an 
in junc t ion  against i t ,  and the court  would have power t o  change 
the proposed a r t i c l e s  o f  continuance so that  they would not 
pre jud ice the m ino r i t y .  5 .  261191 o f  the d r a f t  Act would provide 
that safeguard. 

Our proposals would requ i re  that the app l ica t ion for  
continuance be authorized by specia l  reso lu t i on  as def ined i n  the 
A C A  and would therefore al low a m ino r i t y  hold ing nwre than 25% of 
the votes t o  block the app l ica t ion.  A m ino r i t y  might abuse that 
p o s i t i o n  by obst ruc t ing the continuance; they might be prepared. 
o r  even anxious, t o  suf fer  d i sso lu t i on  o f  the cotrpany, which i s  
the sanction under the CECA and which we w i l l  propose as the 
sanct ion under the proposed A B C A .  We th ink  that i t  would be 
usefu l  t o  g i ve  the cour t ,  where agreement cannot be secured, 
power t o  s e t t l e  the contents o f  the a r t i c l e s  o f  continuance: and 
s .  261(101 o f  the d r a f t  Act would do so. We would not expect 
that the court would have t o  use i t s  power f requent ly ,  if at a l l :  
apart from other circumstances making such appl icat ions u n l i k e l y .  
the existence o f  the power would be the best guarantee that i t  
would not be needed. Such a p rov is ion  would add some cotrp lexi ty 
t o  the proposed ABCA, but  on ly  fo r  the t r a n s i t i o n a l  per iod.  

i c l  D isso lu t ion  as sanction for non-continuance 

C E C A  s .  261181 provides that  an e x i s t i n g  cotrpany which does 
not apply fo r  a c e r t i f i c a t e  o f  continuance w i t h i n  5 years a f t e r  
the Act comes i n t o  force i s  d issolved.  This i s  draconian. We 
th ink  that i t  i s  a lso  necessary, and we would even shorten the 
time t o  3 years, subject t o  a power i n  the court  t o  extend i t  fo r  
a year i n  cases o f  hardship: see s .  261112) t o  1151 of the d r a f t  
Act. The t rans i t i ona l  per iod o f  confusion and dup l i ca t ion  o f  
business corporat ion law systems should be made as short as i s  
consistent  w i t h  g i v i n g  cwnpanies s u f f i c i e n t  time t o  cotrply. I t  
seems t o  us that  3 years i s  a s u f f i c i e n t  time, and that a longer 
term would merely encourage p roc ras t ina t ion .  

Id (  Revival 

D isso lu t ion ,  i t  should be noted, i s  not the end of the 
mat ter .  Even if a cotrpany does not apply fo r  continuance w i t h i n  
the prescr ibed time i t  would be able t o  get onto the reg is te r  
again under s. 201 o f  the d r a f t  Act, though the consequences of 
even a tenporary d i sso lu t i on  are awkward enough t o  g ive  cotrpanies 
an incent ive  t o  apply i n  time fo r  continuance under the new Act. 



x v .  

E X T R A - P R O V I N C I A L  C O R P O R A T I O N S  

1 .  Purpose of r e a i s t r a t i o n  

Many ex t ra -p rov inc ia l  corporations car ry  on business i n  
Alberta.  The ACA, l i k e  other p rov inc ia l  business corporations 
Acts, requires them t o  reg is te r  w i t h  the Registrar o f  Companies. 
Regis t ra t ion  accomplishes two th ings:  f i r s t l y ,  i t  provides for  
residents o f  the province basic informat ion about 
ex t ra-prov inc ia l  corporat ions;  and, secondly, i t  provides for  
residents o f  Alberta a p lace,  or rather a  person who has an 
address, for  serv ice o f  legal process and other documents. The 
proposed Act would continue the requirement o f  r e g i s t r a t i o n  for  
the two purposes. 

2 .  Pro~osed chanues 

As A C A  Part 8 ,  which deals w i t h  the r e g i s t r a t i o n  of 
ex t ra-prov inc ia l  cwnpanies i s  d ra f ted  i n  somewhat outdated 
language, we have redra f ted i t ,  and we re fe r  the reader t o  Part 
21 o f  the d r a f t  Act. There are however some changes o f  substance 
t o  which we w i l l  draw a t t e n t i o n  here. 

l a )  Scope o f  r e u i s t r a t i o n  requirement 

Sec. 264 o f  the d r a f t  Act provides a  de ta i l ed  l i s t  o f  
circumstances which, i n  add i t i on  t o  the usual meaning o f  the 
words, would cons t i t u te  "ca r ry ing  on business" and which would 
requ i re  an ex t ra -p rov inc ia l  corporat ion t o  reg is te r  i n  Alberta.  
Some o f  these l e . g . ,  l i s t i n g  i n  a telephone d i r e c t o r y )  do not 
necessari ly involve the presence o f  the corporat ion i n  the 
province,  but  we th ink  that they do ind icate  an i n t e n t i o n  of 
doing business w i t h  i t s  residents and that i t  i s  appropr iate t o  
requ i re  r e g i s t r a t i o n  o f  an ex t ra -p rov inc ia l  corpora t ion which 
evinces that i n t e n t i o n .  The s o l i c i t i n g  o f  business i n  A lber ta ,  
we th ink ,  i s  a lso s u f f i c i e n t  grounds for  requ i r i ng  r e g i s t r a t i o n  
i n  Alberta, and i t  i s  therefore included i n  the d e f i n i t i o n  of 
car ry ing on business i n  Alberta.  We th ink  that i t  i s  w i t h i n  the 
cons t i t u t i ona l  power of the Leg is la ture  t o  inpose the requirement 
of r e g i s t r a t i o n  i n  A lber ta ;  i n  expressing t h i s  op in ion we f i n d  
some comfort i n  the ma jo r i t y  opin ion i n  the Supreme Court o f  
Canada i n  R. v .  Equipment m. (19791 15 A . R .  413, though 
the case i s  not d i r e c t l y  on p o i n t .  

i b l  Name o f  ex t ra -p rov inc ia l  corporat ion 

Insofar as corporate names are concerned. s .  269 o f  the 
d r a f t  Act would t rea t  ex t ra -p rov inc ia l  corporations much the same 
as Alberta corporat ions.  I n  our Draf t  Report we re fe r red  t o  the 
special problems which that sect ion might create for  
ex t ra -p rov inc ia l  corporations which have ca r r ied  on business 
under a name for  many years on ly  t o  f i n d  that the name i s  
unacceptable i n  Alberta:  the corporat ion would not be able t o  
reg is te r  i n  Alberta without changing i t s  name, and i t  might be 
lega l l y  unable t o  make a  change under i t s  own corporate law. or 
i t  might have t o  g i ve  up substant ia l  goodwil l  and incur 
substant ia l  cost to do so. We went on t o  say that  we would 
consider a prac t icab le  p lan  for  a l lowing an ex t ra -p rov inc ia l  
corporat ion t o  use a  special name for  Alberta i f  i t s  use could be 
made consistent w i t h  the informat ion- impart ing funct ion o f  the 



r e g i s t r a t i o n  o f  ex t ra-prov inc ia l  corporat ions.  

Our lawyer consultants thought that the d r a f t  Act should 
provide r e l i e f  fo r  ex t ra-prov inc ia l  corporations and re fer red t o  
A r t i c l e  2106 o f  the Ca l i f o rn ia  Corporate Code which provides such 
r e l i e f  and appears t o  be workable. We have accordingly included 
i n  the d r a f t  Act as s .  270 a p rov is ion  which would al low an 
ex t ra -p rov inc ia l  corporat ion,  the name o f  which would o f fend s. 
2 6 9 ,  t o  r e g i s t e r  under that name but t o  ca r ry  on business i n  
Alberta under an assumed name approved by the Regis t rar .  The 
corporat ion would acquire property and r i g h t s  i n  i t s  assumed 
name, and could sue or be sued i n  e i t h e r  i t s  o r i g i n a l  or i t s  
assumed name. Except for the r i g h t  t o  use an assumed name, the 
scheme o f  s .  270  i s  not that o f  the C a l i f o r n i a  a r t i c l e ,  but we 
th ink  that  i t  would be workable and would provide the needed 
r e l i e f  without i n f r i n g i n g  upon the in te res ts  o f  others.  

i c l  Capacity and powers o f  an ex t ra -p rov inc ia l  corporat ion 

The e f f e c t  o f  ACb s .  179 i s  that an ex t ra -p rov inc ia l  
corporat ion (other than a Dominion company, which are excepted 
for  cons t i t u t i ona l  reasons) cannot, wh i le  unregistered,  sue on a 
contract made i n  the course o f  a business which requires the 
corporat ion t o  be registered:  the contract  i s  not made i l l e g a l .  
however, and the corporat ion can a t  any time cure the s i t u a t i o n  
by r e g i s t e r i n g .  I t  appears t o  us, on the one hand, that i t  i s  
appropriate t o  requ i re  the corporat ion t o  ca rp l y  w i t h  Alberta l a w  
before suing. I t  appears, t o  us, on the o the r ,  that  t o  make the 
contract  i l l e g a l  would be t o  go too f a r ,  the ob jec t ives  o f  the 
r e g i s t r a t i o n  requirement not being i f p o r t a n t  enough t o  j u s t i f y  
such a draconian penal ty upon the ex t ra -p rov inc ia l  corporat ion:  
fu r the r ,  the consequences of i l l e g a l i t y  may we l l  be adverse t o  
the other p a r t i e s  t o  the contract  who are q u i t e  innocent. S .  281 
o f  the d r a f t  Act would therefore ca r ry  forward the e x i s t i n g  law 
on the p o i n t .  

A C A  s. 18012) makes an unregistered ex t ra -p rov inc ia l  carpany 
incapable o f  hold ing lands i n  the province.  Again, we th ink  that 
the ob jec t ives  t o  be gained are not inportant  enough t o  j u s t i f y  
the possib le adverse consequences o f  such a p rov is ion ,  and the 
d r a f t  Act does not contain a s im i la r  p rov i s ion :  the provis ions o f  
the Land T i t l e s  Act w i l l  preclude the r e a i s t r a t i o n  o f  an in te res t  
i n  land i n  the name o f  an unregistered corporat ion,  and that  
appears t o  us t o  be s u f f i c i e n t .  The d r a f t  Act does contain a 
prov is ion which would empower reg is tered ex t ra -p rov inc ia l  
corporations t o  hold land. 

The d r a f t  Act would abol ish fo r  Alberta corporations the 
r u l e  o f  Engl ish and Alberta business corporat ion law that  a 
corpany can on ly  exercise the pavers necessary t o  ca r ry  out i t s  
ob jec ts :  s .  15  would put them subs tan t ia l l y  i n  the same legal  
p o s i t i o n  as natura l  persons and s. 16131 would v a l i d a t e  even acts 
i n  the course o f  a business which a corporat ion 's  a r t i c l e s  of 
incorporat ion r e s t r i c t  the corporat ion f r o m  ca r ry ing  on. For 
s im i la r  reasons, we do not th ink  that  an ex t ra -p rov inc ia l  
corporat ion ca r ry ing  on business i n  Alberta should be able t o  
shel ter  behind the r u l e  o f  l i m i t e d  corporate powers. i n  view o f  
s. 15 and s .  17 o f  the d r a f t  Act ,  i t  might be enough t o  say (as 
ACA s. 181 now does. but i n  the context of an Act which 
recognizes the ru le1 that a reg is tered ex t ra -p rov inc ia l  
corporat ion "may exercise a l l  the r i g h t s  and powers and 
p r i v i l e g e s  granted t o  and conferred upon" corporat ions,  but we 



th ink  that such a prov is ion might be taken as an atterrpt t o  
confer upon an ex t ra-prov inc ia l  corpora t ion legal capaci ty which 
i t s  own basic corporat ion law denies t o  i t .  We propose instead 
that the d r a f t  Act provide that  no act o f  an ex t ra-prov inc ia l  
corporat ion i s  i n v a l i d  because the act i s  cont rary  to ,  or not 
authorized by, the corporat ion 's  basic law and charter  and s .  281 
would so provide. 

( d l  Service of documents an e x t r a - ~ r o v i n c i a l  corgorat ion 

A C A  s. 174  requires an ex t ra -p rov inc ia l  corporat ion t o  have 
an at torney resident i n  the province authorized t o  accept serv ice 
o f  powers and t o  receive not ices for  i t .  We th ink  that i t  should 
not be necessary t o  serve an i n d i v i d u a l ,  but  rather that  the 
person serving should be able t o  de l i ve r  documents a t ,  or send 
documents by reg is tered mai l  t o ,  an o f f i c e .  S .  275  o f  the d r a f t  
Act, as we l l  as provid ing for  personal serv ice upon an 
ex t ra -p rov inc ia l  corporat ion 's at torney o r  a l t e r n a t i v e  at torney.  
would accordingly, fo r  the purposes o f  serv ice ,  make h i s  o f f i c e  
the counterpart o f  an Alberta corporat ion 's  reg is tered o f f i c e .  



X V I  

1 .  Administrat ive o f f i c i a l s  

The d r a f t  Act contemplates that  the Registrar o f  
Corporations would be the custodian o f  records r e l a t i n g  t o  
corporations and would issue the c e r t i f i c a t e s  required by the 
Act, inc lud ing c e r t i f i c a t e s  o f  incorporat ion.  His funct ions 
would be subs tan t ia l l y  as the funct ions o f  the Registrar o f  
C q a n i e s  under the A C A  and, indeed, he would be the same 
o f f i c i a l  w i th  a s l i g h t  change o f  nomenclature t o  conform t o  the 
usage o f  the d r a f t  Act. Under the CBCA, those functions would be 
performed by the Director  appointed under C B C A  s .  2 5 3 ,  but the 
C E C A  Director  would a lso  perform the funct ions which the d ra f t  
Act would confer upon the Director  o f  the Secur i t ies  Comnission, 
which we w i l l  discuss below. 

I n  general,  the d r a f t  Act would not confer d i sc re t ionary  
powers upon the Registrar o f  Corporations; h i s  usual funct ion 
would be t o  ascerta in that the requirements o f  the proposed ABCA 
have been ca r r ied  ou t ,  and then t o  f i l e  the document i n  question 
and issue such c e r t i f i c a t e  or other document as the d r a f t  Act 
would requ i re  him t o  do: h i s  du t ies ,  whi le i w o r t a n t  and 
demanding, would i n  general be m i n i s t e r i a l  and admin is t ra t ive  i n  
nature 

There are, however, s m  d iscre t ionary  powers which should 
be given t o  the Regis t rar .  The most important o f  those powers 
have t o  do w i th  names o f  corporations and ex t ra -p rov inc ia l  
corporat ions.  Here, the Registrar would have a .d iscret ion under 
s .  12121 o f  the d r a f t  Act t o  disapprove a name o r  proposed name 
i f ,  i n  h i s  op in ion,  i t  i s  object ionable,  l i k e l y  t o  mislead or t o  
confuse. or s im i la r  t o  the name o f  any body corporate, 
associat ion,  partnership or f i r m  hnown t o  the Regis t rar .  He 
would also have a d i s c r e t i o n  under s .  12141 o f  the d r a f t  Act t o  
requ i re  a corporat ion t o  change a name of which he dispproves. 
and would himself have power under s. 1 2 f E i  t o  change i t  t o  a 
designated number i f  the corporat ion does not make the change 
i t s e l f .  He would have s i m i l a r ,  though not i d e n t i c a l ,  powers 
under s .  269 and 270 w i th  regard t o  the names o f  ex t ra -p rov inc ia l  
corporat ion.  There would be other d iscre t ions w i t h  regard t o  
names as w e l l ,  and some unrelated ones, e . g . .  a d i sc re t ion  t o  
d isso lve a corporat ion under s. 205 o f  the d r a f t  Act: a 
d i s c r e t i o n  t o  a t tach condi t ions t o  i t s  rev i va l  under s .  201141: a 
d i s c r e t i o n  under s. 181111) t o  a l low a corporat ion t o  re fe r  t o  
p re -ex is t i ng  shares as having a nominal or par value:  and a 
d i s c r e t i o n  under s. 182111 t o  approve the continuance o f  an A B C A  
corporat ion under the laws o f  another j u r i s d i c t i o n  i f  c e r t a i n  
condi t ions are met. 

I b l  The Director  

Generally speaking, the funct ion o f  the Secur i t ies  
C m i s s i o n  i s  t o  pro tec t  investors i n  the cap i ta l  markets. On 
the face o f  i t ,  there would seem t o  be no reason t o  involve the 
C m i s s i o n  i n  the admin is t ra t ion  o f  a business corporations 
s ta tu te .  However, there are a nurrber of functions which we th ink 
should be performed under the proposed Act and which we th ink  
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accustomed~to looking i n t o  the a f f a i r s  o f  companies and t o  taking 
steps t o  pro tec t  investors.  The Secur i t ies  C m i s s i o n  i s  such a 
body. I t  has s t a f f  and other resources for that  purpose. The 
d r a f t  Act would accordingly confer these funct ions upon the 
Director  o f  the C m i s s i o n .  Our d iscussion w i t h  the Secur i t ies  
C m i s s i o n  have not given us any reason t o  th ink  tha t ,  given 
proper support,  the Comnission could not  discharge them. 

I n  some cases, the functions which we propose would r e l a t e  
t o  d i s t r i b u t i n g  corporations on ly ,  but there are a few i n  which 
i t  seems t o  us appropriate t o  have a p u b l i c  o f f i c i a l  ava i lab le  
even w i t h  respect t o  corporations which do not d i s t r i b u t e  
s e c u r i t i e s .  Conferr ing functions o f  that  k ind  upon the Registrar 
would requ i re  him t o  acquire s t a f f  t o  ca r ry  them o u t ,  and t o  
d i r e c t  h i s  a t t e n t i o n  t o  functions which are q u i t e  d i f f e r e n t  from 
those which are fundamental t o  h i s  o f f i c e .  We therefore 
recomnend tha t ,  where these functions should be performed w i t h  
regard t o  non-d is t r i bu t ing  corporat ions,  the Director  o f  the 
Secur i t ies  C m i s s i o n  should perform them. 

I t  i s  cha rac te r i s t i c  o f  functions which the d r a f t  Act would 
irwose upon the Director  that they invo lve d i sc re t ions :  i t  
would be for  the Director  t o  decide whether he would intervene i n  
a g iven case, and what form h i s  i n te rven t ion  would take. I t  
seems t o  us that he i s  an appropriate o f f i c i a l  t o  exercise such 
d i sc re t ions  as he does so every day under the Secur i t ies  Act. 

Examples o f  the funct ions which would be performed by the 
Di rec tor  under the d r a f t  Act are as fo l lows:  t o  determine that 
a secur i t y  was or was not pa r t  of a d i s t r i b u t i o n  t o  the pub l i c  
I s .  31311; t o  apply t o  the court f o r  an order that  a meeting o f  
shareholders be he ld  i s .  1 3 8 i l ) I ;  t o  exerrpt a corporat ion from 
mandatory s o l i c i t a t i o n  o f  proxies or proxy c i r c u l a r  requirements 
I s .  1 4 5 ) :  t o  apply fo r  r e l i e f  against misleading proxy c i r c u l a r s  
or t o  appear on such appl icat ions brought by others i s .  1481; t o  
author ize omissions f r m  f i nanc ia l  statements ( s .  1501: t o  apply 
for  the appointment o f  an auditor 1s. 1611111: t o  dispense w i th  
an aud i t  c m i t t e e  i s .  1651311: t o  apply for  l i q u i d a t i o n  and 
d i sso lu t i on  o f  a corporat ion for various f a i l u r e s  t o  comply w i th  
the proposed ABCA ( s .  206111 1 :  t o  apply for  invest igat ions and 
act as inspector (Par t  181: and t o  apply for  r e l i e f  under s. 2 3 2 ,  
234 and 2 4 0 .  I n  support o f  these funct ions,  and a lso  i n  support 
o f  the C m i s s i o n ' s  funct ions under the Secur i t ies  Act, the d r a f t  
Act provides for  the f i l i n g  of various not ices and statements 
w i t h  the D i rec to r .  

2. The cour ts  

l a )  Civil proceedinas 

The general scheme o f  the CECA, which i s  fol lowed by the 
d r a f t  Act ,  i s  t o  a l low a corporat ion the greatest  p rac t i cab le  
amount o f  power t o  run i t s  own a f f a i r s  without i n te rven t ion  by 
admin is t ra t ive  o f f i c i a l s  or by the cour t s .  Upon occasion however 
that  power w i l l  be abused. The p o l i c y  o f  the CECA and that o f  
the d r a f t  Act i s  t o  g i ve  t o  those who are abused the p ro tec t ion  
of the cour ts ,  the cour t  o f  c i v i l  j u r i s d i c t i o n  under the Act 
being the Court o f  Queen's Bench. The appraisal r i g h t  under s. 
184 o f  the d r a f t  Act i s  one p ro tec t ion :  the r i g h t  t o  apply for  
leave t o  b r i n g  a de r i va t i ve  ac t ion under s .  232 i s  another: the 
r i g h t  t o  apply t o  obta in  r e l i e f  f o r  oppressive or u n f a i r  conduct 
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under s .  234 i s  a t h i r d ;  and the r i g h t  t o  apply for  a compliance 
order under s. 240 i s  a four th .  The day-to-day funct ion o f  the 
court  i n  the administrat ion o f  the proposed ABCA would be 
subs tan t ia l l y  reduced from i t s  funct ion under the A C A  by the 
de le t i on  o f  the requirement o f  a court  order i n  many cases such 
as reductions o f  cap i ta l  and changes i n  the r i g h t s  o f  classes o f  
shares; but the in tervent ion o f  the court  on behal f  o f  those who 
do not cont ro l  corporations would be f a c i l i t a t e d  by the new 
remedies. The cour t ,  then, would be less o f  a regulator  than i t  
i s  under the ACA, but  more o f  an adjudicator  o f  d isputes.  

There would s t i l l ,  however, be some things that  could be 
done under the proposed ABCA on ly  by order o f  the cour t .  The 
p r i n c i p a l  example i s  the ca r ry ing  out o f  a reorganizat ion or 
arrangement under s .  185 and 186 o f  the d r a f t  Act ,  Another i s  
changing or formulation o f  a r t i c l e s  o f  continuance i f  there i s  
disagreement between the m a j o r i t y  and m i n o r i t y  about the 
c o n s t i t u t i o n  o f  a company when i t  continues under the proposed 
A B C A :  see s .  261 o f  the d r a f t  Act .  A t h i r d  i s  invest igat ions 
(though that has some aspects o f  a c i v i l  remedy i n  the event o f  a 
dispute1 and l i qu ida t ions .  b f o u r t h  i s  r e v i v a l  o f  a d issolved 
Alberta company other than an A B C A  corporat ion.  

F i n a l l y ,  the court  would have power t o  g i ve  d i rec t ions  t o  
the Di rec tor  and Registrar under s .  237, t o  receivers under s .  
95. and i n  various other cases. 

i b l  Quasi-criminal ~ roceed inqs  

5 .  244 o f  the d r a f t  Act would make every contravention o f  
the Act an of fence punishable on sumnary conv ic t ion ,  unless there 
i s  reasonable cause. There are other sections i n  the d r a f t  Act 
which would impose more substant ia l  sanctions fo r  contraventions 
which are o f  special importance. Under s. 245..the court before 
which the matter comes, i n  add i t i on  t o  powers usual i n  sumnary 
conv ic t ion  matters,  would have powerto order the offender t o  
comply w i t h  the provis ions o f  the Act. The Prov inc ia l  Court 
would therefore have the power t o  maKe a compliance order once 
the accused has been convicted o f  an of fence.  

3 ,  Appeals 

( a )  From the Director  and the Reqistrar 

5.239 o f  the d r a f t  Act would provide a r i g h t  of appeal t o  
the Court o f  Queen's Bench from c e r t a i n  decisions o f  the 
Registrar and the Di rec tor .  I n  the case of the Registrar ,  these 
decisions include re fusa l  t o  f i l e  a r t i c l e s  o r  another document, 
decisions w i t h  respect t o  names. re fusa l  under s .  181( 1 1 1  t o  
permit a continued reference t o  shares having a nominal or par 
value; re fusa l  t o  issue a c e r t i f i c a t e  o f  discontinuance under s .  
182; re fusa l  t o  rev ive  a corporat ion under s .  201; a decis ion t o  
d isso lve a corporat ion under s .  205; or a decis ion not t o  exempt 
an ex t ra -p rov inc ia l  n o t - f o r - p r o f i t  corpora t ion from payment o f  
fees under s .  264(21. I n  the case of the D i rec to r ,  the appeal 
would be from various d i sc re t ionary  decis ions.  The appeal would 
be i n  the form o f  an app l ica t ion t o  the Court o f  Queen's Bench t o  
requ i re  the Registrar or the Di rec tor  t o  change h i s  decis ion.  



1b1 From the courts 

Under s .  2 4 2 1 i l  of the d r a f t  Act, an appeal would l i e  t o  the 
Court o f  Appeal from any order made by the Court o f  Queen's Bench 
under the Gct. That would include an order made upon an appeal 
from the Registrar or D i rec to r .  At that  po in t  the question o f  a 
fu r ther  appeal from the Court o f  Appeal t o  the Supreme Court of 
Canada would depend upon the usuai ru les  r e l a t i n g  t o  such 
appeals. S .  242121 would provide an appeal t o  the Court o f  
Queen's Bench i n  the one case i n  which the d r a f t  Act would confer 
j u r i s d i c t i o n  upon the Provincia l  Court for  which an appeal i s  not 
provided by the Sumnary Convict ions Act, i . e . .  j u r i s d i c t i o n  t o  
make a compliance order under s. 245111. 
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P.L.P. Macdonnel l .  R.J .  P i t t .  H . I .  Shandl ing, J . A .  Stewart .  D . W .  
Thorrpson, and V .  Roth. W . G .  Grace. C . A . ,  whose comni t tee 
DreDared a  b r i e f  f o r  the A lbe r t a  I n s t i t u t e  o f  Char tered 
hccountants  a l s o  at tended the  meet ings,  as d i d  Mark Lemay, 
D i r e c t o r  o f  the  S e c u r i t i e s  Comnission, and G . S .  Bevington o f  the 
Companies Branch. 
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final proposals; and enabled us to retain Glen Acorn. O.C.. the 
former Chief Legislative Draftsman of the Province, to apply his 
great experience and capabilities to the drafting of the proposed 
Act. We are also indebted to Bruce G. Baugh of the office of 
Legislative Counsel for his suggestions and corrections to our 
next but final draft of the proposed Act. 
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