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DEFAMATION : 

FAIR COMMENT AND LETTERS TO THE EDITOR 

1 

HISTORY AND INCEPTION OF PROJECT 

I n  Februa ry ,  1979, t h e  I n s t i t u t e  became concerned abou t  

t h e  law a s  it h a s  s tood  s i n c e  t h e  d e c i s i o n  of  t h e  Supreme 

Cour t  o f  Canada i n  Cherneskey v .  Armadale P u b l i s h e r s  Ltd.  and -- 
King [I9781 6 W .W .R.  6 1 8 .  W e  dec ided  t o  rev iew t h e  law and t o  

c o n s i d e r  whether  t o  recommend change. We a c c o r d i n g l y  commis- 

s ioned  P r o f e s s o r  Lewis Kla r  of t h e  F a c u l t y  of  Law, U n i v e r s i t y  

of A l b e r t a ,  t o  p r e p a r e  a r e s e a r c h  pape r  on t h e  s u b j e c t ,  which 

w e  have u t i l i z e d .  

The At to rney  General  o f  O n t a r i o  t h e n  announced h i s  i n t e n -  

t i o n  t o  r e f e r  t h e  q u e s t i o n  t o  t h e  Uniform Law Conference f o r  

c o n s i d e r a t i o n ,  and we communicated w i t h  bo th  t h e  O n t a r i o  

Commissioners t o  t h e  Uniform Law Conference and t h e  A l b e r t a  

Commissioners (who i n c l u d e  t h r e e  members of  o u r  Board ) .  The 

O n t a r i o  and A l b e r t a  Commissioners dec ided  t o  p r e s e n t  a j o i n t  

r e p o r t  t o  t h e  Uniform Law Conference a t  i t s  1979 meet ing ,  and 

t h e  I n s t i t u t e  w i thhe ld  f u r t h e r  work on i t s  p r o j e c t  pending t h a t  

meet ing .  

The Uniform Law Conference m e t  a t  Saska toon  on August 1 9  

t h rough  2 5 ,  1979. During t h a t  meet ing  it c o n s i d e r e d  t h e  j o i n t  

r e p o r t  o f  t h e  O n t a r i o  and A l b e r t a  Commissioners,  and adopted 

an amendment t o  t h e  Uniform Defamation A c t ,  upon which A l b e r t a ' s  

Defamation A c t  i s  based ,  t o  r e c t i f y  t h e  problem d i s c l o s e d  by 

t h e  d e c i s i o n  i n  t h e  Cherneskey c a s e .  Having c o n s i d e r e d  t h e  

a c t i o n  of  t h e  Conference,  we dec ided  t o  complete  ou r  own 

p r o j e c t  w i t h  a r e p o r t  recommending t h a t  t h e  A l b e r t a  Defamation 

A c t  be amended i n  accordance w i t h  t h e  amendment t o  t h e  Uniform 

Defamation Act. Our r easons  fo l low.  
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EXISTING LAW 

1. Defamation and f a i r  comment 

The l a w  r e c o g n i z e s  t h e  i n t e r e s t  o f  s o c i e t y  i n  p r o t e c t i n g  

t h e  l e g i t i m a t e  r e p u t a t i o n s  of  p e r s o n s .  Consequent ly ,  it p e r m i t s  

e i t h e r  an i n d i v i d u a l  o r  a  c o r p o r a t i o n  t o  r e c o v e r  damages from 

a  d e f e n d a n t  who makes a  f a l s e  s t a t e m e n t  t o  a  t h i r d  person  which 

t e n d s  t o  lower t h e  r e p u t a t i o n  of  a  p l a i n t i f f  i n  t h e  e s t i m a t i o n  

o f  t h e  community, u n l e s s  t h e  d e f e n d a n t  h a s  a  l e g a l l y  recognized  

de fence .  Such a  s t a t e m e n t  i s  s a i d  t o  be  defamatory.  

Because t h e  law recogn izes  o t h e r  i n t e r e s t s  a s  w e l l  a s  

t h o s e  of  a  defamed p l a i n t i f f ,  a  de fendan t  may e scape  l i a b i l i t y  

by e s t a b l i s h i n g  any one of a  number of  l e g a l  de fences .  The 

most commonly unders tood  defence  a v a i l a b l e  t o  a  de fendan t  i s  

t r u t h .  I t  i s  t h e  l e g i t i m a t e  r e p u t a t i o n  of  a  p l a i n t i f f  which 

t h e  law s e e k s  t o  p r o t e c t .  T h e r e f o r e ,  t h e  de fendan t  w i l l  n o t  

be l i a b l e  f o r  p u b l i s h i n g  a  s t a t e m e n t  t o  a  t h i r d  person  defaming 

t h e  p l a i n t i f f  i f  t h e  s t a t e m e n t  was t r u e .  

Other  de fences  a r e  a v a i l a b l e  even i f  t h e  s t a t e m e n t  was 

n o t  t r u e ,  when i t  was made under c i r cums tances  i n  which freedom 

of  speech  i s  r ega rded  a s  e s p e c i a l l y  i m p o r t a n t .  One of  t h e  de- 

f e n c e s  i n  t h i s  c a t e g o r y  is  known a s  " f a i r  comment", and it i s  

t h i s  de fence  which was a t  i s s u e  i n  t h e  Cherneskey c a s e ,  and 

which i s  t h e  s u b j e c t  of  t h i s  r e p o r t .  

The f a i r  comment defence  i s  a v a i l a b l e  when t h e  defamatory 

s t a t e m e n t  c o n s i s t s  o f  what may be d e s c r i b e d  a s  a  comment e x p r e s s -  

i n g  an o p i n i o n ,  and i n  o r d e r  t o  s u c c e s s f u l l y  invoke t h i s  de fence  

t h e  de fendan t  must e s t a b l i s h  t h a t  t h e  comment s a t i s f i e s  t h e  

t h r e e  b a s i c  r equ i r emen t s  of t h e  de fence .  F i r s t ,  a l though t h e  

op in ion  need n o t  be t r u e  i n  t h e  o b j e c t i v e  s e n s e ,  t h e  f a c t s  upon 

which it i s  based must be t r u e .  Secondly ,  t h e  comment must 



3 

concern a  m a t t e r  of  p u b l i c  i n t e r e s t .  One w r i t e r  ha s  s a i d  t h a t  

t h e  f a i r  comment de fence  i s  al lowed because  "untrammelled 

d i s c u s s i o n  of p u b l i c  a f f a i r s  and t h o s e  p a r t i c i p a t i n g  i n  them 

i s  a  b a s i c  s a f e g u a r d  a g a i n s t  i r r e s p o n s i b l e  p o l i t i c a l  power", 

and i s  "one o f  t h e  founda t ions  s u p p o r t i n g  o u r  s t a n d a r d s  o f  

p e r s o n a l  l i b e r t y " .  (Fleming,  The Law of  T o r t s ,  5 t h  e d . ,  p .  574.)  

The f i r s t  two requi rements  o f  t h e  f a i r  comment defence  

summarized above c r e a t e d  no l e g a l  c o n t r o v e r s y  i n  t h e  Chernesker  

c a s e ,  b u t  t h e  t h i r d  requi rement  d i d .  I n  t h e  Supreme Court  of 

Canada t h e  m a j o r i t y  h e l d  t h a t  i t  r e q u i r e d  t h a t  t h e  person  who 

pub l i shed  t h e  o p i n i o n  must h o n e s t l y  b e l i e v e  it. The m i n o r i t y  h e l d  

(1) t h a t  t h e  o p i n i o n  need only  s a t i s f y  t h i s  o b j e c t i v e  t e s t ,  "could 

any pe r son  h o n e s t l y  e x p r e s s  t h a t  o p i n i o n  on t h e  proved f a c t s ? " ,  

and ( 2 )  even when t h e  answer t o  t h i s  q u e s t i o n  is " y e s , "  t h e  

de fence  i s  d e f e a t e d  i f  t h e  p l a i n t i f f  can  prove  e x p r e s s  ma l i ce  on 

t h e  p a r t  o f  t h e  de fendan t .  T h i s  e lement  of t h e  two-fold t e s t  

i s  s u b j e c t i v e .  There  i s  no p o i n t  i n  d e b a t i n g  t h e  i s s u e  of  which 

of t h e s e  two views r e p r e s e n t e d  t h e  law b e f o r e  Cherneskey. Both 

o p i n i o n s  summoned weighty  s u p p o r t i n g  a u t h o r i t y .  

The d i f f e r e n c e  becomes impor t an t  when, a s  i n  t h e  Cherneskey 

c a s e ,  t h e  a u t h o r  o f  t h e  comment p u b l i s h e d  it t o  t h e  defendant  

( a  newspaper ) ,  t h e  de fendan t  r e p u b l i s h e d  i t  t o  o t h e r s  ( t h e  r e a d e r s  

of t h e  newspaper ) ,  t h e  p l a i n t i f f  sued t h e  de fendan t  and n o t  t h e  

a u t h o r ,  and t h e  d e f e n d a n t  r a i s e d  t h e  d e f e n c e  o f  f a i r  comment. The 

m a j o r i t y  h e l d  t h a t  t h e  defendant  must e s t a b l i s h  t h a t  e i t h e r  he o r  

t h e  a u t h o r  h o n e s t l y  h e l d  t h e  op in ion .  S i n c e  t h e  a u t h o r s  i n  

Cherneskey were n o t  b e f o r e  t h e  c o u r t  and t h e  d e f e n d a n t  d i d  n o t  

ho ld  t h e  o p i n i o n ,  t h e  m a j o r i t y  h e l d  t h a t  h e  c o u l d  n o t  r a i s e  t h e  

de fence  o f  f a i r  comment. The m i n o r i t y ,  on t h e  o t h e r  hand, h e l d  

t h a t  t h e  h o n e s t  b e l i e f  of  t h e  de fendan t  was i r r e l e v a n t ,  and t h a t  

he was e n t i t l e d  t o  succeed on t h e  de fence  of f a i r  comment i f  he 

could  show t h a t  someone could  h o n e s t l y  e x p r e s s  t h e  opin ion  on 

t h e  proved f a c t s ,  u n l e s s ,  of c o u r s e ,  t h e  d e f e n d a n t  was mot iva ted  

by e x p r e s s  ma l i ce .  



We shou ld  p o i n t  o u t  t h a t ,  because  o f  t h e  d e c i s i o n  i n  

t h e  Cherneskey c a s e ,  it i s  p r o b a b l e  t h a t ,  i n  o r d e r  t o  s a t i s f y  

t h e  t h i r d  requi rement  of t h e  f a i r  comment d e f e n c e ,  a  d e f e n d a n t  

who a u t h o r e d  a  defamatory comment must e s t a b l i s h  t h a t  h e  h o n e s t l y  

h e l d  t h e  op in ion  which it e x p r e s s e d .  I t  migh t  be  d e s i r a b l e  f o r  

us  t o  c o n s i d e r  t h e  t h i r d  r equ i r emen t  of  t h e  f a i r  comment de fence  

a s  it a f f e c t s  b o t h  t h e  a u t h o r  and t h e  r e p u b l i s h e r  of a  defama- 

t o r y  comment. Indeed,  it might  be d e s i r a b l e  f o r  u s  t o  go 

f u r t h e r  and t o  recommend a  s t a t u t e  encompassing t h e  e n t i r e  f a i r  

comment de fence .  However, w e  t h i n k  t h a t  s o l u t i o n  of t h e  s p e c i f i c  

problem r e s u l t i n g  from t h e  Cherneskey d e c i s i o n  i s  u r g e n t ,  and 

t h a t  it shou ld  n o t  be de l ayed  pending t h e  comple t ion  of t h e  

complex and time-consuming s t u d y  which would be n e c e s s a r y  a s  

t h e  f o u n d a t i o n  f o r  a  b roade r  r e p o r t .  Consequent ly ,  t h i s  r e p o r t  

w i l l  o n l y  c o n s i d e r  t h e  t h i r d  r equ i r emen t  of t h e  f a i r  comment 

de fence  a s  it a f f e c t s  a  de fendan t  who r e p u b l i s h e d  a  defamatory 

comment. We w i l l  now d i s c u s s  t h e  r e a s o n s  which l e d  us  t o  t h e  

c o n c l u s i o n  t h a t  t h i s  problem i s  q u i t e  s e r i o u s .  

2 .  F a i r  comment and t h e  media 

Genera l ly  speak ing ,  t h e  law i s  t h e  same f o r  p r o p r i e t o r s  

of newspapers and b r o a d c a s t i n g  s t a t i o n s  as it i s  f o r  o t h e r  

p e o p l e .  I f  a  newspaper o r  a  b r o a d c a s t i n g  s t a t i o n  r e p u b l i s h e s  

a  defamatory  s t a t e m e n t ,  it i s  l i a b l e  i n  damages u n l e s s  one of  

t h e  l e g a l  de fences  a p p l i e s .  Newspapers and b r o a d c a s t i n g  s t a t i o n s  

a r e  q u i t e  impor t an t  t o  t h e  "untrammelled d i s c u s s i o n  of  p u b l i c  

a f f a i r s  and t h o s e  p a r t i c i p a t i n g  i n  them." They o f t e n ,  a s  p a r t  

o f  t h e i r  normal f u n c t i o n ,  p u b l i s h  t h e  views of  o t h e r s ;  t hey  

s h a r e  some of  t h e s e  views and t h e y  d i s a g r e e  w i t h  o t h e r s .  I f  

t h e y  r e f u s e d  t o  p u b l i s h  t h e  views o f  o t h e r s ,  d i s s e m i n a t i o n  of  

o p i n i o n ,  and "a  b a s i c  s a f e g u a r d  a g a i n s t  i r r e s p o n s i b l e  p o l i t i c a l  

power," o r ,  f o r  t h a t  m a t t e r ,  any o t h e r  k i n d  o f  power, would be 

s e r i o u s l y  weakened. That  i s  why we f i n d  t h e  d e c i s i o n  i n  t h e  

Cherneskey c a s e  t o  be of  g r e a t  impor tance .  



3 .  The Cherneskey c a s e  

A Saska toon  newspaper p u b l i s h e d  a s t o r y  conce rn ing  a 

meet ing of  t h e  Saska toon  C i t y  Counci l  a t  which a l o c a l  p u b l i c  

i s s u e  was under  d e b a t e .  Two pe r sons  n o t  connec ted  w i t h  t h e  

newspaper t h e n  w r o t e  a l e t t e r  t o  i t s  e d i t o r ,  and t h i s  l e t t e r  

was p u b l i s h e d  i n  t h e  newspaper. The l e t t e r  r e f e r r e d  t o  f a c t s  

p u b l i s h e d  p r e v i o u s l y  i n  t h e  newspaper s t o r y ,  t h e  c o r r e c t n e s s  

of which was n o t  d i s p u t e d  by anyone, and upon t h e s e  f a c t s ,  

made comments which one of  t h e  a ldermen,  and l a t e r  t h e  c o u r t s ,  

c o n s i d e r e d  t o  be defamatory of t h e  alderman.  The alderman 

sued t h e  p r o p r i e t o r  and e d i t o r  of t h e  newspaper f o r  damages 

f o r  de fama t ion ,  and t h e  d e f e n d a n t s  sough t  t o  e s t a b l i s h  t h e  

defence  t h a t  what was s a i d  i n  t h e  l e t t e r  was f a i r  comment. 

The two a u t h o r s  o f  t h e  l e t t e r  had l e f t  Saskatchewan. 

They were n o t  p r e s e n t  a t  t h e  t r i a l ,  and t h e r e  was no ev idence  

e s t a b l i s h i n g  whether  o r  n o t  t hey  h o n e s t l y  b e l i e v e d  what t h e y  

had w r i t t e n .  The ev idence  i n t r o d u c e d  s u g g e s t e d  t h a t  t h e  

o f f i c i a l s  of t h e  newspaper d i d  n o t  s h a r e  t h e  views expres sed  i n  

t h e  l e t t e r ,  and t h e r e  was no ev idence  showing t h a t  anyone 

connec ted  w i t h  t h e  newspaper d i d  s h a r e  them. 

The defamat ion  a c t i o n  was t r i e d  by a judge and a j u r y .  

The judge r e f u s e d  t o  ask  t h e  j u r y  t o  make a f i n d i n g  on t h e  

de fence  of  f a i r  comment because ,  i n  h i s  view o f  t h e  law, 

t h e  de fence  could  n o t  apply  i n  t h e  absence  of  ev idence  t h a t  

t h e  words e x p r e s s e d  t h e  hones t  o p i n i o n  o f  someone. The p l a i n t i f f ,  

t h e r e f o r e ,  o b t a i n e d  a judgment f o r  damages a g a i n s t  t h e  de fendan t s .  

The Saskatchewan Cour t  of Appeal, by a m a j o r i t y ,  r e v e r s e d  t h e  

d e c i s i o n  of  t h e  t r i a l  judge,  and o r d e r e d  a new t r i a l  s o  t h a t  

t h e  newspaper c o u l d  a t t e m p t  t o  e s t a b l i s h  a d e f e n c e  of  f a i r  comment. 

However, t h e  Supreme Cour t  of  Canada, a g a i n  by a m a j o r i t y ,  

r e i n s t a t e d  t h e  judgment i n  favour  of  t h e  p l a i n t i f f .  



4 .  E f f e c t  o f  t h e  Cherneskey d e c i s i o n  

We w i l l  now d e s c r i b e  t h e  s i t u a t i o n  i n  which a  newspaper 

f i n d s  i t s e l f  when i t  con templa t e s  p u b l i s h i n g  a  l e t t e r  t o  t h e  

e d i t o r  a f t e r  t h e  Cherneskey c a s e .  F i r s t l y ,  i f  t h e  l e t t e r  makes 

a  defamatory  a l l e g a t i o n  of  f a c t  a b o u t  someone, t h e  newspaper 

w i l l  be  l i a b l e  i n  damages i f  it p u b l i s h e s  t h e  l e t t e r  and i s  

s u b s e q u e n t l y  unab le  t o  prove t h e  t r u t h  of t h e  a l l e g a t i o n ;  

t h a t  s t a t e  of t h e  law i s  g e n e r a l l y  accep ted  and would n o t  be  

changed by ou r  recommendations. 

Second, t h e  newspaper must  e v a l u a t e  any comments o r  

i n f e r e n c e s  i n  t h e  l e t t e r .  I f  a  comment o r  i n f e r e n c e  i s  based 

upon a l l e g e d  f a c t s  which a r e  n o t  t r u e ,  t h e  newspaper w i l l  a g a i n  

be l i a b l e  i f  it p u b l i s h e s  t h e  l e t te r .  Under t h e  p r e s e n t  law t h e  

newspaper must be  s u r e  of t h e  f a c t s  a t  i t s  p e r i l  i n  b o t h  t h e  

f i r s t  and second c a s e s ,  and t h i s  w i l l  remain t h e  law i f  o u r  

p r o p o s a l  i s  adopted .  

However, i f  t h e  f a c t s  a r e  t r u e ,  and i f  t h e  comment conce rns  

a  m a t t e r  of  p u b l i c  i n t e r e s t ,  and i f  it e x p r e s s e s  an op in ion  which 

might  h o n e s t l y  be h e l d  by someone, t hen  on t h e  m i n o r i t y  view i n  

t h e  Cherneskey c a s e  t h e  newspaper would have thought  i t s e l f  s a f e  

i n  p u b l i s h i n g  t h e  l e t t e r .  Now it i s  c l e a r  t h a t  t h e  newspaper 

must  go much f u r t h e r  and must de t e rmine  whether  e i t h e r  t h e  

newspaper o r  t h e  a u t h o r  of  t h e  l e t t e r  a c t u a l l y  ho lds  t h e  

o p i n i o n  expres sed  by t h e  comment. (There a r e  some passages  

i n  t h e  Cherneskey d e c i s i o n  which s u g g e s t  t h a t  t h e  opin ion  must 

be  h e l d  by b o t h ,  b u t  it i s  u n l i k e l y  t h a t  t h i s  i s  t h e  c o r r e c t  

i n t e r p r e t a t i o n  o f  t h e  d e c i s i o n . )  I f  t h e  newspaper s h a r e s  t h e  

o p i n i o n  expres sed  i n  t h e  l e t t e r ,  it can s a f e l y  p u b l i s h  i t .  The 

c r i t i c a l  problem under  t h e  Cherneskey d e c i s i o n  a r i s e s  i f  t h e  

newspaper does n o t  s h a r e  t h e  o p i n i o n ;  t h e  newspaper i s  t h e n  



v u l n e r a b l e  i n  p u b l i s h i n g  t h e  comment u n l e s s  it i s  s a t i s f i e d  

t h a t ,  i f  e i t h e r  t h e  p u b l i s h e r  o r  t h e  e d i t o r  i s  s u e d ,  it can 

prove  t h a t  t h e  l e t t e r  e x p r e s s e s  t h e  h o n e s t  o p i n i o n  of t h e  

a u t h o r .  

The newspaper i s  i n  a d i f f i c u l t  p o s i t i o n .  I n  most s i t u -  

a t i o n s  t h e  on ly  ev idence  which it w i l l  have i s  t h e  l e t t e r  i t s e l f .  

I n  t h e  absence  o f  any ev idence  of an u l t e r i o r  o r  m a l i c i o u s  mot ive ,  

t h e  newspaper might  assume t h a t  t h e  a u t h o r  of  t h e  l e t t e r  

b e l i e v e d  what h e  w r o t e ,  b u t  it would make t h i s  assumption a t  

i t s  p e r i l .  The newspaper might  send an i n v e s t i g a t o r  t o  a s k  t h e  

w r i t e r  i f  h e  b e l i e v e d  what h e  wro te ,  b u t  it would o n l y  l e a r n  

what t h e  a u t h o r  chose t o  t e l l  t h e  i n v e s t i g a t o r ;  it could  n o t  be 

c e r t a i n  t h a t  t h e  a u t h o r  would say  t h e  same t h i n g  i n  c o u r t ,  o r  t h a t  

t h e  judge would b e l i e v e  him i f  he d i d .  The a b i l i t y  of  t h e  news- 

pape r  t o  avoid  a  s u c c e s s f u l  a c t i o n  f o r  damages w i l l  be depend- 

a n t  upon t h e  e x i s t e n c e  of  a  s t a t e  of  f a c t s  which, i n  most c a s e s ,  

it w i l l  be unab le  t o  v e r i f y  i n  any p r a c t i c a l  way. 

The c o n c l u s i o n  i s  t h a t  a  newspaper can form a  f a i r l y  

c o n f i d e n t  o p i n i o n  a b o u t  i t s  p o t e n t i a l  l i a b i l i t y  i f  it p u b l i s h e s  

o p i n i o n s  which i t  s h a r e s ,  b u t  it cannot  ach ieve  a  s i m i l a r  deg ree  

of a s s u r a n c e  i f  i t  p u b l i s h e s  o p i n i o n s  which i t  does  n o t  s h a r e .  

Tha t  c o n c l u s i o n  seems l i k e l y  t o  s u g g e s t  t o  a  newspaper t h a t  

it shou ld  on ly  p u b l i s h  c o n t r o v e r s i a l  comments i f  it a g r e e s  w i t h  

them, and w e  b e l i e v e  t h a t  t h i s  w i l l  have a  tendency  t o  i n t e r f e r e  

w i t h  t h e  f r e e  d i s s e m i n a t i o n  of  i d e a s  w i t h  which newspapers do n o t  

a g r e e .  I t  i s  f o r  t h i s  r eason  t h a t  w e  t h i n k  t h a t  t h e  law shou ld  

be changed. Our p r o p o s a l  i s  n o t  des igned  t o  s a l v a g e  t h e  narrow 

p e r s o n a l  i n t e r e s t s  of newspapers.  Ra the r ,  it i s  in t ended  t o  

promote t h e  g e n e r a l  i n t e r e s t  o f  t h e  p u b l i c  i n  f r e e  d i s c u s s i o n  of 

i d e a s ,  which can be s e r v e d  i f  newspapers a r e  w i l l i n g  t o  p u b l i s h  

views t h e y  d o  n o t  s h a r e .  
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Moreover, the Cherneskey decision probably has a broader 

application than we have so far suggested. Its statement of 

the law appears to extend to radio "hot lines" and to any other 

radio or television broadcasts which convey the views of persons 

other than members of the staff of the broadcasting station. 

In addition to newspapers, it appears to encompass magazines, 

articles and books, and indeed, publications generally, for 

all publications may well contain opinions of both their authors 

and others. As to all publications, it seems probable that the 

publisher of another person's views will be assured of the 

defence of fair comment only if he shares these views, and 

accordingly will be inhibited from publishing views of others 

which he does not share. 

I11 

PROPOSALS 

1. Principle 

We have given the reasons .supporting our opinion that the 

law laid down by the Cherneskey case places a publisher in 

greater jeopardy for publishing opinions of others which it 

does not share than for publishing opinions of others which 

it does share. We see no justification for a legal distinction 

which results in protecting the dissemination of opinions of 

those who control the means of widespread dissemination, and 

inhibiting the dissemination of opinions of those who do not; 

such a distinction discourages, rather than encourages, the 

open discussion of ideas. We unanimously recommend that the 

law be changed in order to eliminate this distinction. 

Recommendation No. 1 

T h a t  t h e  law s h o u l d  b e  changed  s o  t h a t  a  p u b l i s h e r  
w i l l  n o t  b e  i n  g r e a t e r  j e o p a r d y  u n d e r  t h e  law o f  
d e f a m a t i o n  f o r  t h e  p u b l i c a t i o n  o f  o p i n i o n s  o f  o t h e r s  
w h i c h  he d o e s  n o t  s h a r e  t h a n  f o r  t h e  p u b Z i c a t i o n  o f  
o p i n i o n s  o f  o t h e r s  w h i c h  he d c e s  s h a r e .  
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2 .  Proposed l e g i s l a t i o n  

We w i l l  a d d r e s s  o u r s e l v e s  s o l e l y  t o  t h e  problem of d e v i s -  

i n g  l e g i s l a t i o n  which w i l l  accompl ish  t h e  o b j e c t i v e  d e s c r i b e d  

i n  ou r  recommendation and which w i l l  n o t  o t h e r w i s e  d i s t u r b  t h e  

law o f  f a i r  comment. We w i l l  c o n s i d e r  a  number of  d i f f e r e n t  

ways i n  which o u r  o b j e c t i v e  might  be ach ieved .  

The O n t a r i o  and A l b e r t a  Commissioners t o  t h e  Uniform Law 

Conference recommended t h a t  t h e  Conference adop t  an amendment 

t o  t h e  Uniform Defamation Act r e a d i n g  a s  f o l l o w s :  

8 . 1  Where t h e  d e f e n d a n t  p u b l i s h e d  defamatory 
m a t t e r  t h a t  i s  an o p i n i o n  e x p r e s s e d  by 
a n o t h e r  p e r s o n ,  a  de fence  of  f a i r  comment 
s h a l l  n o t  f a i l  f o r  t h e  r e a s o n  o n l y  t h a t  
t h e  de fendan t  o r  t h e  pe r son  who e x p r e s s e d  
t h e  o p i n i o n ,  or b o t h ,  d i d  n o t  h o l d  t h e  
o p i n i o n ,  i f  a  pe r son  c o u l d  h o n e s t l y  ho ld  
t h e  op in ion .  

I t  may b e s e e n  t h a t  under  t h i s  p r o p o s a l  a  p u b l i s h e r  who 

s a t i s f i e d  t h e  o t h e r  r equ i r emen t s  o f  t h e  de fence  of f a i r  comment 

would succeed i f  h e  cou ld  e s t a b l i s h  t h a t  some pe r son  h o n e s t l y  

h e l d  t h e  op in ion  expres sed  i n  t h e  comment. T h i s  amendment 

would have achieved o u r  o b j e c t i v e ,  f o r  it would have made b o t h  

t h e  p u b l i s h e r ' s  o p i n i o n  and t h e  w r i t e r ' s  o p i n i o n  i r r e l e v a n t  i n  

a n  a c t i o n  a g a i n s t  t h e  p u b l i s h e r ,  and i n  a  s i t u a t i o n  i n  which 

t h e  p u b l i s h e r  d i s a g r e e d  w i t h  t h e  o p i n i o n ,  it would have made i t  

unnecessa ry  f o r  him t o  seek  o u t  t h e  w r i t e r  and a t t e m p t  t o  d e t e r -  

mine whether  o r  n o t  he a c t u a l l y  h e l d  t h e  o p i n i o n .  

T h i s  amendment, however, was q u e s t i o n e d  a t  t h e  Uniform 

Law Conference,  because  i n  one r e s p e c t  it might  have gone t o o  

f a r ;  it might have p r o t e c t e d  a  p u b l i s h e r  even i f  h e  - knew t h a t  

t h e  a u t h o r  d i d  n o t  h o l d  t h e  o p i n i o n .  Consequent ly ,  t h e  

Conference adopted  a  s l i g h t l y  d i f f e r e n t  amendment des igned  t o  

a c h i e v e  t h e  b a s i c  o b j e c t i v e  w i t h o u t  producing  t h i s  p o s s i b l e  
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d e f e c t .  T h i s  amendment, which t h e  m a j o r i t y  of  o u r  Board recommends, 

r e a d s  a s  f o l l o w s :  

8 . 1 ( 1 )  Where t h e  de fendan t  p u b l i s h e d  a l l e g e d  
defamatory m a t t e r  t h a t  i s  an o p i n i o n  
expres sed  by a n o t h e r  p e r s o n ,  a  de fence  
o f  f a i r  comment s h a l l  n o t  f a i l  f o r  t h e  
r e a s o n  on ly  t h a t  t h e  de fendan t  d i d  n o t  
ho ld  t h e  op in ion  i f ,  

( a )  t h e  de fendan t  d i d  n o t  know t h a t  t h e  
person  e x p r e s s i n g  t h e  o p i n i o n  d i d  
n o t  ho ld  t h e  o p i n i o n ;  and 

( b )  a  person  c o u l d  h o n e s t l y  h o l d  t h e  
op in ion .  

( 2 )  Fo r  t h e  purposes  of  t h i s  s e c t i o n ,  t h e  
d e f e n d a n t  i s  n o t  under  a  d u t y  t o  i n q u i r e  
i n t o  whether  t h e  pe r son  e x p r e s s i n g  t h e  
op in ion  does o r  does  n o t  ho ld  t h e  o p i n i o n .  

I n  s u b s t a n c e ,  t h e  adopted amendment d i f f e r s  from t h e  amend- 

ment f i r s t  proposed i n  only  one r e s p e c t ;  s e c t i o n  8 . 1 ( l ) ( a )  would 

d e p r i v e  t h e  p u b l i s h e r  of  t h e  o p i n i o n  of  t h e  defence  of  f a i r  

comment i f  he a c t u a l l y  knew t h a t  t h e  w r i t e r  of  t h e  opin ion  d i d  

n o t  h o l d  it. Although we t h i n k  t h a t  it i s  h i g h l y  p robab le  

t h a t  a  p u b l i s h e r  who pub l i shed  an o p i n i o n  which he d i d  n o t  

s h a r e ,  and which he knew was n o t  t h e  wr i te r ' s  o p i n i o n ,  would have 

a  m a l i c i o u s  i n t e n t i o n  which would d e p r i v e  him of t h e  f a i r  comment 

d e f e n c e ,  o u r  m a j o r i t y  b e l i e v e s  t h a t  s e c t i o n  8 . 1 ( 1 )  ( a )  i s  a  

s e n s i b l e  way t o  make it q u i t e  c l e a r  t h a t  t h e  f a i r  comment de fence  

would n o t  p r o t e c t  a  p u b l i s h e r  under  t h e s e  c i r cums tances .  

S e c t i o n  8 . 1  (1) ( b )  , i n  t h e  o p i n i o n  of  ou r  m a j o r i t y ,  s imply  

a d o p t s  t h e  l i m i t a t i o n  t o  t h e  f a i r  comment defence  a s  expres sed  by 

t h e  m i n o r i t y  i n  t h e  Cherneskey c a s e .  Fur thermore ,  t hey  b e l i e v e  t h a t  

t h i s  l i m i t a t i o n  t o  t h e  p r o t e c t i o n  a v a i l a b l e  under t h e  f a i r  comment 

de fence  i s  adequa te  and t h a t  it w i l l  n o t  be abused.  A p u b l i s h e r  i s  

n o t  l i k e l y  t o  p u b l i s h  an op in ion  which n e i t h e r  he n o r  i t s  a u t h o r  

b e l i e v e s ,  s imply  because t h e  p u b l i s h e r  b e l i e v e s  t h a t  someone 
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cou ld  h o n e s t l y  ho ld  t h a t  o p i n i o n ,  and a  p u b l i s h e r  who d i d  p u b l i s h  

such  an op in ion  would probably  be m o t i v a t e d  by m a l i c e ,  and hence 

could  n o t  invoke t h e  p r o t e c t i o n  of  t h e  f a i r  comment defence  

anyway. 

For t h e  f o r e g o i n g  r e a s o n s ,  and because  we wish t o  ma in ta in  

u n i f o r m i t y  of  law i n  t h i s  impor t an t  a r e a ,  ou r  m a j o r i t y  a r e  of  t h e  

view t h a t  t h e  adopted amendment t o  t h e  Uniform Defamation Act i s  

t h e  p r e f e r a b l e  s o l u t i o n  t o  t h e  problem r a i s e d  by t h e  Cherneskey 

d e c i s i o n .  

One member of  o u r  Board, however, b e l i e v e s  t h a t  bo th  t h e  amend- 

ment proposed by t h e  A l b e r t a  and O n t a r i o  Commissioners and t h a t  

adopted by t h e  Uniform Law Conference a r e  d e f e c t i v e , f o r  two r e a s o n s .  

F i r s t ,  he  t h i n k s  t h a t  p e r m i t t i n g  a  p u b l i s h e r  t o  s a t i s f y  

t h e  t h i r d  requi rement  of  t h e  f a i r  comment de fence  by e s t a b l i s h i n g  

t h a t  someone c o u l d  h o l d  t h e  op in ion  c o n s t i t u t e s  a  l i c e n s e  t o  a  

p u b l i s h e r  t o  p u b l i s h  a defamatory o p i n i o n  s o  long a s  one o b s t i n a t e  

and p r e j u d i c e d ,  b u t  h o n e s t ,  person  i n  t h e  community could  be found 

t o  a g r e e  w i t h  i t .  T h i s  o b j e c t i o n  c o u l d  be  s a t i s f i e d  i f  a  p u b l i s h e r  

were r e q u i r e d  t o  e s t a b l i s h  t h a t  t h e  o p i n i o n  was one which "an 

h o n e s t ,  fa i r -minded and unpre jud iced  p e r s o n "  could  h o l d .  The 

view of  t h e  m a j o r i t y  o f  our  Board i s  t h a t  t h i s  requi rement  would 

p r e v e n t  t h e  p u b l i c a t i o n  of  a lmost  any v i g o r o u s  e x p r e s s i o n  of  op in ion  

and would f a i l  t o  meet t h e  o b j e c t i v e  s o u g h t  by a l l  of  u s .  

A l t e r n a t i v e l y ,  t h e  f i r s t  m i n o r i t y  o b j e c t i o n  could  be s a t i s -  

f i e d  by o m i t t i n g  t h e  l a s t  e i g h t  words of  t h e  amendment proposed by 

t h e  A l b e r t a  and O n t a r i o  Commissioners,  and by adding  a  s p e c i f i c  

p r o v i s i o n  t h a t  ma l i ce  would d e p r i v e  t h e  p u b l i s h e r  of  t h e  f a i r  comment 

de fence .  The amendment f i r s t  proposed would then  r e a d  a s  fo l lows :  

(1) Where t h e  de fendan t  p u b l i s h e d  defamatory 
m a t t e r  t h a t  i s  an o p i n i o n  e x p r e s s e d  by 
a n o t h e r  p e r s o n ,  a  de fence  o f  f a i r  comment 
s h a l l  n o t  f a i l  f o r  t h e  r e a s o n  o n l y  t h a t  
t h e  de fendan t  o r  t h e  pe r son  who expres sed  
t h e  o p i n i o n ,  o r  bo th ,  d i d  n o t  ho ld  t h e  opin ion  



( 2 )  Nothing i n  t h i s  s e c t i o n  p r o t e c t s  t h e  de fendan t  
i f  he o r  a  person  f o r  whose conduct  he i s  
r e s p o n s i b l e  and who dec ided  t o  p u b l i s h  t h e  
o p i n i o n  i s  a c t u a t e d  by m a l i c e .  

Th i s  proposed s e c t i o n ,  i n  t h e  m i n o r i t y  view,  would l e a v e  t h e  

c o u r t  f r e e  t o  app ly  t o  t h e  c a s e  of  p u b l i c a t i o n  by one person  

of t h e  views o f  a n o t h e r  t h e  g e n e r a l  l e g a l  c r i t e r i a  of  f a i r  

comment. 

Second, o u r  m i n o r i t y  member i s  o f  t h e  o p i n i o n  t h a t  bo th  

t h e  proposed and adopted  amendments would p u t  j o i n t  t o r t f e a s o r s  

i n  d i f f e r e n t  l e g a l  p o s i t i o n s  and might  t h u s  be h e l d  t o  deny t h e  

r i g h t  t o  e q u a l i t y  b e f o r e  t h e  law under  t h e  A l b e r t a  B i l l  of  R igh t s .  

I n  summary, ou r  unanimous view i s  t h a t  a  p u b l i s h e r  should  

n o t  be i n  g r e a t e r  jeopardy f c r  t h e  p u b l i c a t i o n  of  op in ions  which 

he does  n o t  s h a r e  thart f o r  t h e  p u b l i c a t i o n  of o p i n i o n s  which h e  

does  s h a r e ,  and o u r  m a j o r i t y  view i s  t h a t  t h e  s e c t i o n  approved 

by t h e  Uniform Law Conference shou ld  be adop ted .  

Recommendation No. 2 

T h a t  t h e  D e f a m a t i o n  A c t  b e  amended b y  i n s e r t i n g  
t h e  f o l l o w i n g  s e c t i o n  a f t e r  s e c .  9 :  

9 111 Where t h e  d e f e n d a n t  p u b l i s h e d  a l l e g e d  
d e f a m a t o r y  m a t t e r  t h a t  i s  an o p i n i o n  
e x p r e s s e d  by a n o t h e r  p e r s o n ,  a  d e f e n c e  
o f  f a i r  comment s h a l l  n o t  f a i Z  f o r  t h e  
r e a s o n  o n l y  t h a t  t h e  d e f e n d a n t  d i d  n o t  
h o l d  t h e  o p i n i o n  i f ,  

l a )  t h e  d e f e n d a n t  d i d  n o t  know t h a t  t h e  
p e r s o n  e x p r e s s i n g  t h e  o p i n i o n  d i d  
n o t  h o l d  t h e  o p i n i o n ;  and 

( b l  a p e r s o n  c o u l d  h o n e s t l y  h o l d  t h e  
o p i n i o n .  



9 ( 2 )  For t h e  purposes  o f  t h i s  s u b s e c t i o n ,  t h e  
d e f e n d a n t  i s  n o t  u n d e r  a  d u t y  t o  i n q u i r e  
i n t o  w h e t h e r  t h e  p e r s o n  e x p r e s s i n g  t h e  
o p i n i o n  does  o r  d o e s  n o t  hoZd t h e  o p i n i o n .  

(Note. Section 9 of the Alberta Defamation Act corresponds 

with section 8 of the Uniform Defamation Act, and for this 

reason the section 8.1 added to the Uniform Act would properly 

be section 9.1. of the Alberta Act.) 
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