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INTER-SPOUSAL TORT IMMUNITY ---- 

I .  INTRODUCTION 

The common l a w  r u l e  was t h a t  n e i t h e r  a h u s b a n d  n o r  a w i f e  

m i g h t  s u e  t h e  o t h e r  i n  t o r t .  The r u l e  was b a s e d  o n  t h e  t h e o r y  

t h a t  m a r r i a g e  c a u s e d  t h e  l e g a l  e x i s t e n c e  o f  t h e  w i f e  t o  b e  merged 

i n t o  t h a t  o f  t h e  h u s b a n d .  Under  t h e  common l a w  t h e  u n i t y  o f  

h u s b a n d  a n d  w i f e  was  n o t  m e r e l y  f i c t i t i o u s ;  i t  p o s s e s s e d  a 

c o n s i d e r a b l e  m e a s u r e  o f  r e a l i t y .  On m a r r i a g e  t h e  h u s b a n d  

a c q u i r e d  a l l  t h e  p e r s o n a l  c h a t t e l s  o f  h i s  w i f e ;  h e  became 

e n t i t l e d  t o  t h e  so le  management a n d  income o f  a n y  f r e e h o l d  

p r o p e r t y  owned by h i s  w i f e ;  h e  had t h e  power  t o  s e l l  a n y  

l e a s e h o l d  p r o p e r t y  o f  h i s  w i f e  a n d  t o  r e t a i n  t h e  p r o c e e d s .  The 

h u s b a n d  was  p e r s o n a l l y  l i a b l e  a t  common l a w  f o r  t h e  t o r t s  o f  h i s  

w i f e  w h i c h  were c o m m i t t e d  b o t h  b e f o r e  and d u r i n g  t h e  m a r r i a g e .  

T h r o u g h  l e g i s l a t i o n  t h e  w i f e  a c q u i r e d  t h e  r i g h t  t o  h e r  own 

p r o p e r t y  a n d  t h e  h u s b a n d  c e a s e d  t o  b e  l i a b l e  f o r  t h e  t o r t s  o f  h i s  

w i f e .  I n t e r - s p o u s a l  t o r t  immuni ty ,  h o w e v e r ,  h a s  o n l y  b e e n  

p a r t i a l l y  a b r o g a t e d .  I n  1 9 3 6 ,  a w i f e  i n  A l b e r t a  a c q u i r e d  t h e  

r i g h t  t o  s u e  h e r  h u s b a n d  i n  t o r t  b u t  o n l y  f o r  t h e  p r o t e c t i o n  a n d  

s e c u r i t y  o f  h e r  own property.1 A m a r r i e d  man a c q u i r e d  c o m p a r a b l e  

r i g h t s  a g a i n s t  h i s  w i f e  i n  1 9 7 3 .  2 

------------------ 
1. T h e  M a r r i e d  Women's A c t ,  1 9 3 6 ,  S.A. 1 9 3 6 ,  c.  2 3 ,  s .  3  

2 .  The A t t o r n e y  G e n e r a l  S t a t u t e s  Amendment A c t ,  1 9 7 3 ,  S.A. 
1 9 7 3 ,  c .  6 1 ,  s. 11. 



B e c a u s e  o f  s e c t i o n  5 o f  The C o n t r i b u t o r y  N e g l i g e n c e  A c t ,  w e  

were l e d  t o  c o n s i d e r ,  i n  o u r  Working P a p e r  o n  C o n t r i b u t o r y  

N e g l i g e n c e  and C o n c u r r e n t  T o r t f e a s o r s ,  t h e  i s s u e  o f  w h e t h e r  

i n t e r - s p o u s a l  t o r t  immuni ty  s h o u l d  b e  a b o l i s h e d .  S e c t i o n  5 h a s  

t h e  e f f e c t  o f  i m p u t i n g  t o  t h e  p l a i n t i f f - s p o u s e  a n y  n e g l i g e n c e  by 

t h e  o t h e r  s p o u s e  and  so  r e d u c i n g  t h e  r e c o v e r y  by t h e  

p l a i n t i f f - s p o u s e .  

I t  w a s  a s  a r e s u l t  of  t h i s  p r o v i s i o n  t h a t  o u r  Working P a p e r  

p o s e d  t h e  f o l l o w i n g  q u e s t i o n s :  " S h o u l d  o n e  s p o u s e  be a b l e  t o  s u e  

t h e  o t h e r  i n  t o r t  i n  a l l  cases, or i n  some s p e c i a l  cases s u c h  a s  

t h o s e  i n v o l v i n g  i n s u r a n c e  o r  s e p a r a t e d  s p o u s e s ?  S h o u l d  S e c t i o n  5 

o f  T h e  C o n t r i b u t o r y  N e g l i g e n c e  A c t  b e  r e p e a l e d ? " 3  W e  

s u b s e q u e n t l y  d e c i d e d  t h a t  d e s p i t e  t h e  p r e s e n c e  o f  t h i s  s e c t i o n  i n  

t h e  C o n t r i b u t o r y  N e g l i g e n c e  A c t ,  t h i s  topic  i s  u n r e l a t e d  t o  

c o n t r i b u t o r y  n e g l i g e n c e  and  s h o u l d  n o t  b e  i n c l u d e d  i n  a  R e p o r t  o n  

t h a t  s u b j e c t .  W e  t h e r e f o r e  d e c i d e d  t o  i s s u e  t h i s  R e p o r t  o n  

i n t e r - s p o u s a l  t o r t  immuni ty  which  w e  r e g a r d  a s  p a r t  o f  o u r  

s t u d i e s  i n  t h e  r e f o r m  o f  f a m i l y  l a w .  

------------------ 
3 .  Working P a p e r ,  C o n t r i b u t o r y  N e g l i g e n c e  and  C o n c u r r e n t  

T o r t f e a s o r s  (March ,  1 9 7 5 ) ,  p.  5 8 .  



11. THE PRESENT STATE OF THE LAW 

1. A l b e r t a .  - --- - -- 

4  
S e c t i o n  3  o f  The M a r r i e d  Women's A c t  p r o v i d e s  t h a t  o n e  

s p o u s e  i s  n o t  e n t i t l e d  t o  s u e  t h e  o t h e r  f o r  a t o r t  e x c e p t  f o r  t h e  

p r o t e c t i o n  and  s e c u r i t y  o f  t h e  p r o p e r t y  o f  t h e  f i r s t .  A w i f e  may 

n o t  s u e  h e r  h u s b a n d  f o r  a s s a u l t ,  f o r  f a l s e  i m p r i s o n m e n t  a n d  

m a l i c i o u s  p r o s e c u t i o n ,  f o r  d e c e i t ,  f o r  l i b e l ,  f o r  f r a u d u l e n t  

c o n s p i r a c y  o r  f o r  p e r s o n a l  i n j u r i e s  c a u s e d  by h e r  h u s b a n d ' s  

5 
n e g l i g e n c e .  S u c h  s u i t s  a r e  n o t  r e m e d i e s  f o r  t h e  p r o t e c t i o n  a n d  

s e c u r i t y  o f  h e r  p r o p e r t y .  A t o r t  c la im f o r  damage d o n e  t o  a  

w i f e ' s  p r o p e r t y  a f t e r  m a r r i a g e  by h e r  h u s b a n d  comes w i t h i n  t h e  

e x c e p t i o n  b e c a u s e  "Damages s t a n d s  i n  t h e  p l a c e  o f  t h e  damage t o  

t h e  p r o p e r t y  a n d  r e p r e s e n t s  t h e  means by which  t h e  p r o p e r t y  may 

6  
b e  r e s t o r e d  t o  i t s  c o n d i t i o n  b e f o r e  t h e  n e g l i g e n t  a c t . "  A w i f e  

who h a s  o b t a i n e d  a judgment  f o r  j u d i c i a l  s e p a r a t i o n ,  h o w e v e r ,  may 

s u e  h e r  h u s b a n d  d u r i n g  t h e  s e p a r a t i o n  f o r  w r o n g s  and  i n j u r i e s  a s  

t h o u g h  s h e  were u n m a r r i e d  b u t  a s i m i l a r  r i g h t  h a s  n o t  b e e n  

------------------ 
4 .  R.S.A. 1 9 7 0 ,  c.  227 a s  amended by S.A. 1 9 7 3 ,  c .  6 1 ,  s. 11. 

5.  F o r  a  c o m p r e h e n s i v e  r e v i e w  o f  t h e  l a w  see D .  Mendes D a  
C o s t a ,  "Husband a n d  W i f e  i n  The Law o f  T o r t s " ,  c h a p t e r  1 6  i n  
S t u d i e s  i n  C a n a d i a n  T o r t  Law ( 1 9 6 8 )  e d i t e d  by A.M.  L i n d e n ,  
a n d  S . J .  B a i l e y  " I n t e r f a m i l y  T o r t  Immuni ty .  A l b e r t a  
P o s i t i o n " ,  ( 1 9 7 8 ) ,  1 6  A l b e r t a  L. Rev. 417 .  

L a x t o n  v .  U l r i c h  ( 1 9 6 4 1 ,  4 1  D.L.R. ( 2 d )  476 ( O n t .  C . A . )  a t  ------ 
p .  4 7 9 .  



a c c o r d e d  t o  a h u s b a n d  i n  l i k e  c i r c u m s t a n c e s .  
I 

2 .  O t h e r  Common Law P r o v i n c e s  o f  Canada ------ --- --------- -- ------ 

I n t e r - s p o u s a l  t o r t  immuni ty  h a s  b e e n  c o m p l e t e l y  a b o l i s h e d  i n  

8  
M a n i t o b a ,  0 n t a r i o 9  a n d  P r i n c e  Edward I s l a n d .  I n  M a n i t o b a ,  

s e c t i o n  7 ( 2 )  o f  The M a r r i e d  Women's P r o p e r t y  A c t  p r o v i d e s  t h a t :  

"A h u s b a n d  a n d  a  w i f e  h a v e  t h e  same r i g h t  t o  s u e  t h e  o t h e r  f o r  

t o r t  a s  i f  t h e y  were n o t  m a r r i e d . "  I n  O n t a r i o ,  T h e  F a m i l y  Law 

Keform A c t ,  1 9 7 5  p r o v i d e s  i n  s u b s e c t i o n  1 ( 3 ) ( a )  t h a t  " e a c h  o f  t h e  

p a r t i e s  t o  a  m a r r i a g e  h a s  t h e  l i k e  r i g h t  o f  a c t i o n  i n  t o r t  

a g a i n s t  t h e  o t h e r  as  i f  t h e y  were n o t  m a r r i e d . "  The a b o l i t i o n  o f  

i n t e r - s p o u s a l  t o r t  immuni ty  i n  t h e s e  p r o v i n c e s  o c c u r r e d  a f t e r  

t h e i r  l a w  r e f o r m  c o m m i s s i o n s  had recommended s u c h  a b o l i t i o n .  

P r i n c e  Edward I s l a n d  h a s  a l s o  p a s s e d  a  s t a t u t e  w h i c h  p e r m i t s  

s p o u s e s  t o  s u e  e a c h  o t h e r  f o r  a n y  k i n d  o f  t o r t .  The Newfoundland 

F a m i l y  Law S t u d y  h a s  a l so  recommended a n  u n r e s t r i c t e d  r i g h t  o f  

a c t i o n  i n  t o r t  b e t w e e n  spouses1 '  b u t  t h i s  r e c o m m e n d a t i o n  h a s  n o t  

b e e n  i m p l e m e n t e d .  W i t h  t h e  e x c e p t i o n  o f  M a n i t o b a ,  O n t a r i o  a n d  

P r i n c e  Edward I s l a n d ,  i n t e r - s p o u s a l  t o r t  immuni ty  is  p a r t  o f  t h e  
------------------ 

7 .  The D o m e s t i c  R e l a t i o n s  A c t ,  R.S.A. 1 9 7 0 ,  c .  1 1 3 ,  s. 11. 

8 .  An A c t  t o  Amend t h e  M a r r i e d  Women's P r o p e r t y  A c t ,  S.M. 1 9 7 3 ,  
c .  1 2 ,  s. 1. 

9 .  T h e  F a m i l y  Law Reform A c t ,  1 9 7 5 ,  S.O. 1 9 7 5 ,  c .  4 1 ,  
s. l ( 3 )  ( a ) .  

1 0 .  F a m i l y  Law Reform A c t ,  S . P . E . I .  1 9 7 8 ,  c .  6 ,  s. 6 0 .  

11. F a m i l y  Law i n  N e w f o u n d l a n d ,  K .  Gushue e t  a l .  ( 1 9 7 3 )  a t  p .  
3 4 0 .  



l a w  o f  a l l  t h e  common l a w  p r o v i n c e s .  However ,  i n  N e w  B r u n s w i c k ,  

a  s p o u s e  may s u e  t h e  o t h e r  s p o u s e  f o r  a t o r t  i f  t h e y  are  l i v i n g  

a p a r t  u n d e r  a  d e c r e e  or  o r d e r  o f  j u d i c i a l  s e p a r a t i o n  p r o v i d e d  

t h a t  t h e  t o r t  was c o m m i t t e d  d u r i n g  t h e  s e p a r a t i o n .  
12 

3 .  O t h e r  Commonwealth C o u n t r i e s  

I n  1 9 6 0 ,  t h e  E n g l i s h  Law Reform C o m m i t t e e  a d v o c a t e d  t h a t  

m a r r i e d  p e r s o n s  s h o u l d  b e  a b l e  t o  s u e  e a c h  o t h e r  f o r  t o r t s .  The 

C o m m i t t e e  c o n s i d e r e d  h o w e v e r ,  t h a t  t h e r e  s h o u l d  n o t  b e  u n f e t t e r e d  

f r e e d o m  t o  p r o c e e d  w i t h  t o r t  a c t i o n s  b e t w e e n  s p o u s e s .  I t  s t a t e d  

13 
t h a t :  

I f  e i t h e r  s p o u s e  were a b l e  w i t h o u t  l e t  or h i n d r a n c e  t o  
b r i n g  a n  a c t i o n  i n  t o r t  a g a i n s t  t h e  o t h e r  i n  r e s p e c t  o f  
i n j u r i e s  o f  a p e r s o n a l  n a t u r e ,  i t  m i g h t  e a s i l y  l e a d  t o  
h a r m f u l  r e s u l t s .  L i t i g a t i o n  i n  r e s p e c t  o f  p e t t y  a c t s  
o f  n e g l i g e n c e  i n  t h e  d o m e s t i c  s p h e r e  would  c e r t a i n l y  
n o t  b e  c o n d u c i v e  t o  t h e  c o n t i n u a n c e  o f  t h e  m a r r i a g e  a n d  
w o u l d ,  w e  t h i n k ,  d o  n o t h i n g  b u t  harm.  

The C o m m i t t e e  recommended t h a t  t h e  C o u r t  s h o u l d  h a v e  

d i s c r e t i o n a r y  a u t h o r i t y  t o  s t a y  p r o c e e d i n g s  i n  o r d e r  t o  p r e v e n t  

p e t t y  g r i e v a n c e s  f rom b e i n g  a i r e d  a n d  t h a t  t h e  power  s h o u l d  b e  

e x e r c i s a b l e  e v e n  t h o u g h  t h e  par t i es  were n o  l o n g e r  c o h a b i t i n g .  

T h e  C o m m i t t e e ' s  r e c o m m e n d a t i o n s  were i m p l e m e n t e d  by t h e  U n i t e d  

- - - - - - - - - - - - - - - - - - 
1 2 .  The M a r r i e d  Woman's P r o p e r t y  A c t ,  R.S.N.B. 1 9 7 3 ,  c .  M-4, s. 

6 ( 2 )  ( a ) .  

1 3 .  Law Reform C o m m i t t e e ,  N i n t h  R e p o r t ,  ~ i a b i l i t y  i n  T o r t  
B e t w e e n  Husband a n d  W i f e  ( 1 9 6 1 1 ,  Cmnd. 1 2 6 8 ,  p a r a .  9 .  



Kingdom P a r l i a m e n t  i n  1 9 6 2 .  l4 S i m i l a r  e n a c t m e n t s  were p a s s e d  i n  

N e w  Z e a l a n d  i n  1 9 6 3  and  i n  t h e  A u s t r a l i a n  s t a t e s  o f  T a s m a n i a ,  

Q u e e n s l a n d  a n d  S o u t h  A u s t r a l i a  i n  1 9 6 5 ,  1 9 6 8  a n d  1 9 7 2  

r e s p e c t i v e l y .  l5 I n  1 9 6 8 ,  b o t h  V i c t o r i a  a n d  t h e  A u s t r a l i a n  

C a p i t a l  T e r r i t o r y  a b o l i s h e d  i n t e r - s p o u s a l  t o r t  immuni ty  w i t h o u t  

a n y  p r o v i s i o n  f o r  t h e  e x e r c i s i n g  o f  j u d i c i a l  d i s c r e t i o n  t o  s t a y  

a c t i o n s .  I n  N e w  S o u t h  Wales  and  W e s t e r n  A u s t r a l i a ,  i n t e r - s p o u s a l  

t o r t  immuni ty  w a s  o n l y  a b r o g a t e d  i n  r e g a r d  t o  motor v e h i c l e  

a c c i d e n t s .  However ,  t h e  P a r l i a m e n t  o f  t h e  Commonwealth o f  

A u s t r a l i a  h a s  now a b o l i s h e d  i n t e r - s p o u s a l  t o r t  immuni ty  w i t h o u t  

a n y  r e s t r i c t i o n .  

------------------ 
1 4 .  Law Reform ( H u s b a n d  a n d  W i f e )  A c t ,  1 9 6 2 ,  c.  48 (U.K.). 

1 5 .  J . G .  F l e m i n g ,  T h e  Law o f  T o r t s  ( 5 t h  e d . ,  1 9 7 7 )  a t  p .  665  f o r  
a  c o n c i s e  summary o f  N e w  Z e a l a n d  a n d  A u s t r a l i a n  l a w .  
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1. D o m e s t i c  Harmony. -------- 

The u s u a l  j u s t i f i c a t i o n  f o r  p r e s e r v i n g  i n t e r - s p o u s a l  t o r t  

immuni ty  i s  t h a t  i t s  a b o l i t i o n  would  j e o p a r d i z e  f a m i l y  harmony.  

The f o r c e  o f  t h i s  a r g u m e n t  is g r e a t l y  d i m i n i s h e d  b e c a u s e  t h e  

p u b l i c  p o l i c y  o f  p r e s e r v i n g  f a m i l y  harmony h a s  n o t  b e e n  a c c o r d e d  

s u f f i c i e n t  w e i g h t  f o r  t h e  l a w  t o  p r o h i b i t  t o r t  a c t i o n s  b e t w e e n  

p a r e n t s  and  m i n o r  c h i l d r e n .  The f o r c e  o f  t h e  a r g u m e n t  is  a l so  

d e c r e a s e d  b e c a u s e  a  s p o u s e  c a n  s u e  t h e  o t h e r  s p o u s e  f o r  n e g l i g e n t  

damage t o  h i s  o r  h e r  g o o d s  b u t  n o t  f o r  n e g l i g e n t  i n j u r y  t o  h i s  o r  

h e r  p e r s o n .  I n  a d d i t i o n ,  t h e  c o m m i s s i o n  o f  i n t e n t i o n a l  w r o n g s  by 

o n e  s p o u s e  a g a i n s t  a n o t h e r  is s t r o n g  e v i d e n c e  t h a t  t h e r e  is  n o  

f a m i l y  harmony t o  b e  p r e s e r v e d .  I t  s h o u l d  a l s o  b e  r e c o g n i z e d  

t h a t  t h e  most common i n t e r - s p o u s a l  t o r t  is  t h e  s p o u s e - p a s s e n g e r  

who i s  i n j u r e d  t h r o u g h  t h e  o t h e r  s p o u s e ' s  n e g l i g e n t  o p e r a t i o n  o f  

a  motor v e h i c l e .  I n  a  h a r m o n i o u s  f a m i l y ,  a s p o u s e  would  n o t  w i s h  

t o  s u e  t h e  o t h e r  s p o u s e  f o r  s u c h  i n j u r y  u n l e s s  t h e  o t h e r  s p o u s e  

were i n s u r e d .  I f  t h e  n e g l i g e n t  s p o u s e  h a s  i n s u r a n c e  c o v e r a g e  f o r  

i n j u r y  t o  t h e  o t h e r  s p o u s e ,  t h e  n e g l i g e n t  s p o u s e  would  o n l y  b e  a  

n o m i n a l  p a r t y  t o  s u c h  l i t i g a t i o n  and  i n  n o  r e a l  s e n s e  a n  

a d v e r s a r y .  

W e  c e r t a i n l y  a g r e e  w i t h  C l e m e n t  J . A .  who s t a t e d  i n  B o u r b e a u  

v .  ----- S z a b o  t h a t  " t h e  f a m i l y  u n i t  is  s t i l l  f u n d a m e n t a l  t o  t h e  



s t r u c t u r e  o f  o u r  s o c i e t a l  i n s t i t u t i o n s " .  l6 We a l s o  b e l i e v e ,  

h o w e v e r ,  t h a t  i f  t h e r e  i s  i n s u r a n c e  c o v e r a g e ,  t h e  g r a n t i n g  o f  a  

r i g h t  t o  a s p o u s e  t o  s u e  t h e  o t h e r  s p o u s e  i n  t o r t  w i l l  n o t  r e s u l t  

i n  a n y  f a m i l y  d i s h a r m o n y .  I f  t h e  g u e s t  p a s s e n g e r  p r o v i s i o n  is  

a b o l i s h e d ,  a s  w e  h a v e  recommended,  i t  would  seem i l l o g i c a l  t h a t  a  

h i t c h - h i k e r  would  b e  a b l e  t o  r e c o v e r  i f  t h e  d r i v e r  were n e g l i g e n t  

b u t  t h a t  a s p o u s e - p a s s e n g e r  would  b e  u n a b l e  t o  d o  so. I f  o n e  

s p o u s e  w a s  s e v e r e l y  i n j u r e d  a s  a  r e s u l t  o f  t h e  n e g l i g e n t  d r i v i n g  

o f  t h e  o t h e r  s p o u s e ,  i t  would  seem f a i r  t o  p e r m i t  t h e  i n j u r e d  

s p o u s e  t o  s u e  t h e  n e g l i g e n t  s p o u s e  and t o  o b t a i n  c o m p e n s a t i o n  

f r o m  t h a t  s p o u s e ' s  i n s u r a n c e  company. Assuming t h a t  t o r t  

c o m p e n s a t i o n  i s  p r o v i d e d  by t h e  s h a r i n g  o f  r i s k  t h r o u g h  

i n s u r a n c e ,  i t  i s  l e g i t i m a t e  t o  a r g u e  t h a t  a l l o w i n g  r e c o v e r y  i n  

t o r t  b e t w e e n  s p o u s e s  would  c o n t r i b u t e  to  f a m i l y  harmony b e c a u s e  

t h e  damage award  would  p e r m i t  t h e  f a m i l y  t o  l i v e  a  l i f e  w h i c h  

b e a r s  a closer a p p r o x i m a t i o n  t o  t h e i r  f o r m e r  l i f e  t h a n  i f  

r e c o v e r y  were d e n i e d .  

I n t e n t i o n a l  w r o n g s  b e t w e e n  s p o u s e s ,  e s p e c i a l l y  t h o s e  

a f f e c t i n g  t h e  p e r s o n ,  a r e  s y m p t o m a t i c  o f  m a r i t a l  d i s c o r d .  I f  o n e  

s p o u s e  w i s h e s  t o  s u e  t h e  o t h e r  f o r  s u c h  a  wrong ,  t h i s  is c o g e n t  

e v i d e n c e  t h a t  t h e r e  i s  no  d o m e s t i c  harmony r e m a i n i n g  i n  t h e  

m a r r i a g e  t o  b e  p r e s e r v e d .  I t  is  a l s o  d i f f i c u l t  t o  p e r c e i v e  t h a t  

t h e  wronged  s p o u s e  w i l l  b e  p a c i f i e d  o r  p l a c a t e d  t h r o u g h  t h e  

d e n i a l  o f  a  c i v i l  r emedy .  I f  s h e  h a s  b e e n  s u b j e c t e d  t o  a n  
------------------ 
1 6 .  ( 1 9 7 8 1 ,  5 A l t a .  L .R .  ( 2 d )  372 (App.  D i v . )  a t  p .  3 8 2 .  



a s s a u l t  and  b a t t e r y  by h e r  h u s b a n d ,  s h e  may b r i n g  c r i m i n a l  

p r o s e c u t i o n  a g a i n s t  h im.  Her h u s b a n d  may o b t a i n  a  c r i m i n a l  

r e c o r d  b u t  s h e  w i l l  r e c e i v e  n o  c o m p e n s a t i o n .  By g i v i n g  a s p o u s e  

a r i g h t  of  a c t i o n  i n  to r t  a g a i n s t  t h e  o t h e r  s p o u s e ,  t h e  wronged 

s p o u s e  would  h a v e  a m e a n i n g f u l  remedy w h i c h  m i g h t  i n c i d e n t a l l y  

p r e s e r v e  t h e  o t h e r  s p o u s e  f r o m  o b t a i n i n g  a c r i m i n a l  r e c o r d .  

D r .  G l a n v i l l e  W i l l i a m s  h a s  i n d i c a t e d  i n  h i s  u s u a l  c o g e n t  

way t h e  a n o m a l i e s  w h i c h  a r i s e  o u t  o f  i n t e r - s p o u s a l  t o r t  immuni ty .  

I I 
H e  h a s  w r i t t e n  t h a t :  

A c t i o n s  i n  t o r t  a r e  s u p p o s e d  t o  b e  i n c o n s i s t e n t  w i t h  
t h e  a f f e c t i o n  t h a t  o u g h t  to  p r e v a i l  b e t w e e n  h u s b a n d  and  
w i f e .  B u t  o b s e r v e  t h e  l i m i t a t i o n s  upon t h e  r u l e .  I f  a 
h u s b a n d  " b e a t s  up"  h i s  w i f e ,  s h e  c a n n o t  s u e  h im,  
b e c a u s e  t o  s u e  him would  b e  u n w i f e l y .  S h e  c a n ,  
h o w e v e r ,  p r o s e c u t e  him i n  t h e  c r i m i n a l  c o u r t s ,  a n d  h a v e  
him f i n e d  o r  i m p r i s o n e d ;  t h e r e  is  n o t h i n g  u n w i f e l y  i n  
t h e s e  p r o c e e d i n g s .  A c t i o n s  i n  c o n t r a c t  are a l l o w e d  
b e t w e e n  s p o u s e s ,  e v e n  t h o u g h  t h e  b r e a c h  o f  c o n t r a c t  is 
a l s o  a t o r t ,  a n d  e v e n  t h o u g h  t h e  a c t i o n  is  f o u g h t  w i t h  
b i t t e r n e s s ;  b u t  a n  a c t i o n  i n  t o r t  f o r  n e g l i g e n c e  is 
d i s a l l o w e d ,  t h o u g h  c o n d u c t e d  by t h e  p a r t i e s  i n  p e r f e c t  
a m i t y ,  f o r  t h e  i n d i r e c t  p u r p o s e  o f  making a n  i n s u r a n c e  
company c o n t r i b u t e  t o  t h e  f a m i l y  e x c h e q u e r .  

I t  is  a n o m a l o u s  t h a t  a  s p o u s e  c a n n o t  s u e  t h e  o t h e r  s p o u s e  i n  

t o r t  e x c e p t  f o r  t h e  p r o t e c t i o n  a n d  s e c u r i t y  o f  h i s  or h e r  

p r o p e r t y .  M r .  J u s t i c e  Maxwel l  i n  Waugh v .  Waugh ----- h a s  e m p h a s i z e d  

t h i s  anomaly  by q u o t i n g  f r o m  a n  unnamed s o u r c e  t h a t  " H e r  h u s b a n d  

------------------ 
1 7 .  "Some Reforms  i n  t h e  Law o f  T o r t "  ( 1 5 6 1 1 ,  2 4  Modern L .  

Rev.  1 0 1 .  



may b r e a k  h e r  l e g  w i t h  c i v i l  i m p u n i t y  b u t  n o t  h e r  w a t c h .  , , I 8  

U n t i l  1 9 7 3 ,  a w i f e  i n  A l b e r t a  c o u l d  b r e a k  n o t  o n l y  h e r  h u s b a n d ' s  

l e g  b u t  a l s o  h i s  w a t c h  w i t h  c i v i l  i m p u n i t y .  N o w ,  h o w e v e r ,  a  w i f e  

would  b e  c i v i l l y  l i a b l e  f o r  b r e a k i n g  h e r  h u s b a n d ' s  w a t c h .  I t  

r e f l e c t s  l i t t l e  c r e d i t  upon t h e  l a w  t h a t  i t  a p p e a r s  t o  p l a c e  more 

i m p o r t a n c e  upon t h e  p r o t e c t i o n  o f  p r o p e r t y  t h a n  o f  t h e  p e r s o n  o f  

t h e  s p o u s e .  T h i s  e m p h a s i s  o f  t h e  l a w  seems d i f f i c u l t  t o  j u s t i f y  

b e c a u s e  a  t o r t  c l a i m  by o n e  s p o u s e  f o r  n e g l i g e n t  or i n t e n t i o n a l  

i n j u r y  t o  t h e  o t h e r  s p o u s e ' s  g o o d s  seems t o  h a v e  as  g r e a t  a 

p o t e n t i a l  f o r  d i s r u p t i n g  d o m e s t i c  t r a n q u i l i t y  a s  would  a t o r t  

c la im f o r  i n j u r y  t o  t h e  p e r s o n  o f  t h e  s p o u s e .  

I n  E n g l a n d ,  i t  w a s  h e l d  i n  ------ C u r t i s  v .  ~ i l c o x l ~  t h a t  a  w i f e  

c a n  s u e  h e r  h u s b a n d  f o r  a t o r t  c o m m i t t e d  b y  him a g a i n s t  h e r  

b e f o r e  lner m a r r i a g e .  T h e  r e a s o n i n g  o f  t h e  C o u r t  o f  A p p e a l  w a s  

t h a t  h e r  r i g h t  o f  a c t i o n  was  a c h o s e  i n  a c t i o n  a n d  by t h e  M a r r i e d  

Women's P r o p e r t y  A c t ,  1 8 8 2  became p a r t  of  h e r  s e p a r a t e  e s t a t e  

upon m a r r i a g e  w h i c h  s h e  c o u l d  r e d u c e  i n t o  p o s s e s s i o n  t h r o u g h  a n  

a c t i o n  a f t e r  m a r r i a g e  f o r  t h e  p u r p o s e  o f  s e c u r i n g  h e r  s e p a r a t e  

p roper tyy .  P r o f e s s o r  Kahn-Freund h a s  c o g e n t l y  c r i t i c i z e d  t h i s  

c a s e  an'3 s ta tes  t h a t :  " i t  is a f a l l a c y  t o  s a y  t h a t  a n  a c t i o n  i n  

t o r t  is  b r o u g h t  f o r  t h e  p r o t e c t i o n  o f  t h e  r i g h t  o f  a c t i o n . . . i n  

t h a t  i t  c o n f o u n d s  t h e  t h i n g  w h i c h  p r o t e c t s  w i t h  t h e  t h i n g  w h i c h  

------------------ 
1 8 .  ( 1 9 5 0 1 ,  5 0  S . R .  (N.S.W.) 210 a t  p .  2 1 3 .  

1 9 .  [19481 2  K . B .  474  ( C . A . ) .  



i s  p r o t e c t e d .  ,,20 

T h e  O n t a r i o  Law Reform Commiss ion i n  a  R e p o r t  h a s  s t a t e d :  
2 1 

L i t i g a t i o n  b e t w e e n  s p o u s e s  h a s  b e e n  s a i d  t o  b e  
u n s e e m l y ,  d i s t r e s s i n g  a n d  e m b i t t e r i n g .  I f  t h i s  is t h e  
p r i n c i p l e  b e h i n d  t h e  p r o h i b i t i o n  o f  a c t i o n  b e t w e e n  
h u s b a n d  a n d  w i f e ,  t h e r e  seems n o  good  r e a s o n  t o  
d i s t i n g u i s h  b e t w e e n  t o r t s  c o m m i t t e d  b e f o r e  a n d  t o r t s  
c o m m i t t e d  a f  t e r  m a r r i a g e .  

T h i s  a p p e a r s  t o  b e  v e r y  v a l i d  c r i t i c i s m  o f  ------ C u r t i s  v .  W i l c o x .  

However ,  i f  t h e  A p p e l l a t e  D i v i s i o n ' s  d e c i s i o n  i n  B o u r b e a u  v .  

S z a b o  p r e v a i l s  o v e r  C u r t i s  v .  W i l c o x ,  ------ A l b e r t a  c o u r t s  w i l l  make no  

d i s t i n c t i o n  b e t w e e n  t o r t s  c o m m i t t e d  b e f o r e  and t h o s e  c o m m i t t e d  

d u r i n g  m a r r i a g e .  

C u r t i s  v .  W i l c o x  h a s  b e e n  f o l l o w e d  i n  Canada i n  German v .  ------ ----a ------ 

~ h a l e ~ ~ ~  a n d  i n  B o u r b e a u  v .  ~ z a b o ~ ~  b u t  t h e  l a t t e r  c a s e  h a s  b e e n  ----- - -- - --- ----- 

r e v e r s e d  o n  a p p e a l .  I n  t h e  B o u r b e a u  case,  t h e  w i f e  w a s  i n j u r e d  - - --- - - 

p r i o r  t o  h e r  m a r r i a g e  i n  a  c o l l i s i o n  b e t w e e n  a ca r  and  a  

m o t o r c y c l e  o n  w h i c h  s h e  was  a p a s s e n g e r  a n d  w h i c h  w a s  d r i v e n  by 

h e r  f u t u r e  h u s b a n d .  A f t e r  h e r  m a r r i a g e ,  s h e  s u e d  t h e  d r i v e r  a n d  

o w n e r  o f  t h e  ca r  a n d  t h e y  i s s u e d  a t h i r d  p a r t y  n o t i c e  a g a i n s t  h e r  

h u s b a n d  c l a i m i n g  i n d e m n i t y  o r  c o n t r i b u t i o n .  T h e  b a s i c  i s s u e  was ------------------ 
20.  " I n c o n s i s t e n c i e s  and  I n j u s t i c e s  i n  t h e  Law o f  Husband a n d  

Wife"  ( 1 9 5 2 ) ,  1 5  Modern L. Rev. a t  p .  1 5 1 .  

21 .  R e p o r t  o n  F a m i l y  Law: T o r t s  ( 1 9 6 9 )  a t  p .  2 3 .  

22 .  ( 1 9 7 1 1 ,  1 6  D.L.K. ( 3 d )  5 1 1  ( O n t .  C o .  C t . ) .  

23 .  ( 1 9 7 7 ) ,  2  A l t a .  L.R. ( 2 d )  269 ( D i s t .  C t . ) ,  r e v e r s e d  o n  
a p p e a l  ( 1 9 7 8 ) ,  5  A l t a .  L.K. ( 2 d )  372 (App.  D i v . ) .  



w h e t h e r  t h e  w i f e  a f t e r  m a r r i a g e  had  a  c a u s e  o f  a c t i o n  a g a i n s t  h e r  

h u s b a n d  f o r  a t o r t  c o m m i t t e d  by him p r i o r  t o  t h e  m a r r i a g e .  T h e  

A p p e l l a t e  D i v i s i o n  by a t w o  t o  o n e  d e c i s i o n  f o l l o w e d  G o t t l i f f e  v .  

E d e l s t o n Z 4  a n d  h e l d  t h a t  " t h e  m a r r i a g e  o f  t h e  p l a i n t i f f  to  G e o r g e  

B o u r b e a u  d e s t r o y e d  t h e  c a u s e  o f  a c t i o n  p o s s e s s e d  by t h e  p l a i n t i f f  

a g a i n s t  him w h i l e  a s p i n s t e r .  " 2 5  T h e  d i s s e n t i n g  j u d g e  r e a c h e d  

t h e  o p p o s i t e  c o n c l u s i o n s  by a p p l y i n g  ------ C u r t i s  v .  W i l c o x  w h i c h  

o v e r r u l e d  - G o t t l i f f e  -- - - - - v .  E d e l s t o n .  I n  t h e  a b s e n c e  o f  a d e c i s i o n  o f  

t h e  Supreme C o u r t  o f  C a n a d a ,  t h e  l a w  i s  c o n s e q u e n t l y  u n c e r t a i n  

b e c a u s e  t h e r e  a r e  t w o  l i n e s  o f  a u t h o r i t y  a b o u t  t h e  e f f e c t  o f  

m a r r i a g e  o n  a t o r t  claim b e t w e e n  t w o  p e r s o n s  who s u b s e q u e n t l y  

i n t e r - m a r r y .  

I n  Manning v .  ~ o w a r d , ~ ~  t h e  O n t a r i o  C o u r t  o f  A p p e a l  h e l d  

t h a t  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  s e c t i o n  7  o f  t h e  M a r r i e d  

Women's P r o p e r t y  A c t  ( s e c t i o n  3  o f  o u r  M a r r i e d  Women's A c t )  i s  

t h a t  i t  p e r m i t s  a f o r m e r  w i f e  whose  m a r r i a g e  h a s  b e e n  t e r m i n a t e d  

by a d i v o r c e  or n u l l i t y  d e c r e e  t o  s u e  h e r  f o r m e r  h u s b a n d  f o r  

p e r s o n a l  i n j u r y  a r i s i n g  o u t  o f  t h e  n e g l i g e n t  o p e r a t i o n  o f  a  motor 

v e h i c l e  w h i c h  o c c u r r e d  w h i l e  t h e  m a r r i a g e  s u b s i s t e d .  J e s s u p  J . A .  

q u o t e d  w i t h  a p p r o v a l  Denn ing  L . J .  i n  B r o o m  v .  --- ~ o r c ~ a n ' ~  -- w h e r e  h e  

------------------ 
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26 .  ( 1 9 7 5 ) ,  5 9  D.L.R. ( 3 d )  1 7 6  ( O n t .  C . A . ) .  

2 7 .  [ I 9 5 3 1  1 Q . B .  597 ( C . A . ) .  



s t a t e d :  
2 8  

H i s  immuni ty  d o e s  n o t  r e s t  o n  t h e  t h e o r y  t h a t  h u s b a n d  
a n d  w i f e  a re  o n e .  T h a t  f i c t i o n  no  l o n g e r  h a s  a n y  p l a c e  
i n  o u r  l a w .  H i s  immuni ty  nowadays  rests  s i m p l y  o n  t h e  
w o r d i n g  o f  s e c t i o n  1 2  o f  t h e  M a r r i e d  Women's P r o p e r t y  
A c t ,  1 8 8 2 . .  . . H i s  immuni ty  is a  mere r u l e  o f  p r o c e d u r e  
a n d  n o t  a r u l e  o f  s u b s t a n t i v e  l a w .  I t  is  a n  immuni ty  
f rom s u i t  and  n o t  a n  immuni ty  f rom d u t y  or  l i a b i l i t y .  

I n  r e g a r d  t o  t h e  d e c i s i o n  i n  ------ Manning v .  ------ Howard,  o n e  c a n  s a y  

t h a t  s i n c e  t h e r e  is  n o  l o n g e r  a m a r r i a g e  s u c h  l i t i g a t i o n  c a n n o t  

d i s r u p t  t h e  m a r r i a g e .  However ,  t h e  d i s t u r b i n g  f e a t u r e  a b o u t  t h i s  

d e c i s i o n  is  t h a t  i f  a s p o u s e  h a s  a t o r t  c la im a g a i n s t  t h e  o t h e r  

s p o u s e ,  t h i s  claim c a n  be p e r f e c t e d  by o b t a i n i n g  a d i v o r c e .  I f  

t h e  t o r t  claim were l a r g e ,  t h e r e  c o u l d  b e  s t r o n g  f i n a n c i a l  

i n c e n t i v e  t o  o b t a i n  a  d i v o r c e ,  a n d  i t  is  a n o m a l o u s  t h a t  i n  some 

c i r c u m s t a n c e s  t h e  l a w  s h o u l d  p r o v i d e  s u c h  a n  i n d u c e m e n t .  T h e  

Manning case h a s  r e c e n t l y  b e e n  f o l l o w e d  i n  ----------- I m p e r a d e i r o  v .  

1 m p e r a d e i r o 2 '  w i t h  t h e  r e s u l t  t h a t  a  f o r m e r  w i f e  was a b l e  t o  ----------- 

r e c o v e r  damages  a g a i n s t  h e r  f o r m e r  h u s b a n d  f o r  a l i b e l  p u b l i s h e d  

d u r i n g  t h e  m a r r i a g e .  However ,  t h e  - B o u r b e a u  -- -- - - - c a s e  s u g g e s t s  t h a t  

t h e  A p p e l l a t e  D i v i s i o n  o f  o u r  Supreme C o u r t  may c o n s i d e r  

i n t e r - s p o u s a l  t o r t  immuni ty  a s  p r o v i d i n g  s u b s t a n t i v e  p r o t e c t i o n  

a n d  n o t  s i m p l y  p r o c e d u r a l  p r o t e c t i o n .  T h e r e f o r e  i t  m i g h t  c h o o s e  

n o t  t o  a p p l y  Manning v .  ------ Howard b u t  t o  a p p l y  --- P h i l l i p s  - - - - v .  B a r n e t  
3  0 
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i n  w h i c h  i t  w a s  h e l d  t h a t  a f o r m e r  w i f e  had  n o  r i g h t  o f  a c t i o n  

f o r  damages  f o r  a s s a u l t  c o m m i t t e d  by h e r  h u s b a n d  p r i o r  t o  t h e  

d i v o r c e .  

I f  ------ Manning v .  Howard d o e s  r e p r e s e n t  t h e  l a w  i n  A l b e r t a ,  t h e  

a n o m a l o u s  p r o v i s i o n  o f  a n  i n d u c e m e n t  t o  d i v o r c e  c o u l d  b e  

c o r r e c t e d  by amending  t h e  M a r r i e d  Women's A c t  so t h a t  t o r t s  w h i c h  

o c c u r  d u r i n g  m a r r i a g e  a r e  n o t  a c t i o n a b l e  a f t e r  m a r r i a g e .  

However ,  w e  t h i n k  t h a t  a  p r e f e r a b l e  s o l u t i o n  is  t o  a b o l i s h  

i n t e r - s p o u s a l  t o r t  immuni ty .  W e  b e l i e v e  i n  t h e  i m p o r t a n c e  o f  

m a r r i a g e  i n  o u r  s o c i e t y  a n d  see no  r e a s o n  why t h e  l a w  s h o u l d  

d e p r i v e  m a r r i e d  p e r s o n s  o f  r i g h t s  w h i c h  i t  c o n f e r s  upon u n m a r r i e d  

p e r s o n s .  

2 .  C o l l u s i o n  - ---- - - - 

A s e c o n d  a r g u m e n t  a d v a n c e d  f o r  i n t e r - s p o u s a l  t o r t  immuni ty  

i s  t h a t  i t  is n e c e s s a r y  t o  p r e v e n t  c o l l u s i o n  b e t w e e n  s p o u s e s  

w h e r e  t h e r e  is i n s u r a n c e  c o v e r a g e .  A s  t h e  most p r e v a l e n t  

i n t e r - s p o u s a l  t o r t  is  t h e  s p o u s e - p a s s e n g e r  who is  i n j u r e d  by t h e  

o t h e r  s p o u s e ' s  n e g l i g e n t  o p e r a t i o n  o f  a  motor v e h i c l e ,  we w i l l  

c o n s i d e r  t h e  p r o b l e m  o f  c o l l u s i o n  i n  t h i s  c o n t e x t .  W e  m u s t  

c o n c e d e  t h a t  t h e  m o t i v e  and  o p p o r t u n i t y  f o r  f r a u d  i s  g r e a t e r  t h a n  

i n  t h e  case o f  a  g u e s t  p a s s e n g e r  who i s  n o t  m a r r i e d  t o  t h e  d r i v e r  

or  o w n e r  o f  a  m o t o r  v e h i c l e .  However ,  w e  c a n n o t  a c c e p t  t h a t  a 

b l a n k e t  immuni ty  i n  r e g a r d  t o  t o r t  c l a i m s  b e t w e e n  s p o u s e s  is t h e  

a p p r o p r i a t e  mode o f  d e a l i n g  w i t h  t h e  p o s s i b i l i t y  o f  c o l l u s i o n  



b e t w e e n  them.  W e  b e l i e v e  t h a t  i n  t h e  v a s t  m a j o r i t y  o f  c a s e s  

s p o u s e s  w i l l  o n l y  b r i n g  a c t i o n s  b a s e d  o n  m e r i t o r i o u s  c l a i m s  

a g a i n s t  t h e  o t h e r  s p o u s e .  M e r i t o r i o u s  i n t e r - s p o u s a l  c l a i m s  

s h o u l d  n o t  b e  d e f e a t e d  m e r e l y  b e c a u s e  o f  t h e  p o s s i b i l i t y  t h a t  a 

small  p e r c e n t a g e  o f  m a r r i e d  p e o p l e  m i g h t  c o l l u d e  t o  b r i n g  a n  

i n v a l i d  c l a i m .  T h e  p r i n c i p l e  t h a t  p e r s o n s  i n j u r e d  by t h e  

n e g l i g e n c e  o f  o t h e r s  s h o u l d  r e c e i v e  c o m p e n s a t i o n  is  too i m p o r t a n t  

f o r  i t  to  c o n t i n u e  t o  b e  s u b o r d i n a t e d  t o  c o n c e r n s  a b o u t  t h e  

p o s s i b i l i t y  o f  c o l l u s i v e  c l a i m s  a g a i n s t  i n s u r e r s .  

We b e l i e v e  t h a t  i t  is  n e c e s s a r y  t o  p l a c e  o n e ' s  t r u s t  i n  t h e  

b a s i c  h o n e s t y  o f  most i n d i v i d u a l s .  I n  t h o s e  c a s e s  i n  which  

s p o u s e s  a r e  t e m p t e d  t o  c o l l u d e  i n  o r d e r  t o  d e f r a u d  a n  i n s u r a n c e  

company,  t h e y  may b e  d e t e r r e d  f rom d o i n g  so by a  f e a r  o f  

p r o s e c u t i o n  f o r  p e r j u r y .  I f  t h e y  a r e  n o t  d e t e r r e d ,  w e  b e l i e v e  

t h a t  r e l i a n c e  c a n  b e  p l a c e d  upon t h e  a b i l i t y  o f  t h e  c o u r t s  t o  

d i s t i n g u i s h  b e t w e e n  t h e  f r a u d u l e n t  and  t h e  m e r i t o r i o u s  claim. 

T h i s  is t h e  a p p r o a c h  which  w e  h a v e  a d o p t e d  i n  o u r  Report o n  t h e  

G u e s t  P a s s e n g e r  L e g i s l a t i o n  and  w h i c h  c a u s e d  u s  t o  recommend t h a t  

t h e  g u e s t  p a s s e n g e r  s h o u l d  b e  a b l e  t o  r e c o v e r  f r o m  t h e  h o s t  

d r i v e r  o n  p r o o f  o f  o r d i n a r y  n e g l i g e n c e  r a t h e r  t h a n  h a v i n g  t o  

p r o v e  g r o s s  n e g l i g e n c e .  

A l t h o u g h  t h e  r i s k  o f  c o l l u s i o n  may b e  somewhat  g r e a t e r  as  

b e t w e e n  s p o u s e s ,  i t  is  o n l y  a mat te r  o f  d e g r e e .  A s  t h e  M a n i t o b a  



Law Reform Commiss ion  i n  i t s  R e p o r t  #10  s t a t e d :  
3 1  

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  t h e r e  a r e  many o t h e r  
p o t e n t i a l  c o l l u s i o n  s i t u a t i o n s  t o  w h i c h  no  s imi la r  
immuni ty  a t t a c h e s :  a c t i o n s  by f i a n c e e s  and  c lose  
f r i e n d s ,  a c t i o n s  by c h i l d r e n ,  and  e v e n  a c t i o n s  by 
s p o u s e s  i f  p r o p e r t y  damage is  i n v o l v e d .  Why s h o u l d  
i n t e r - s p o u s a l  t o r t i o u s  i n j u r y  cases b e  s i n g l e d  o u t  f o r  
s p e c i a l  i m m u n i t y ?  I n  a l l  o t h e r  a r e a s  o f  l a w  t h e  n o r m a l  
t e c h n i q u e s  f o r  d e t e c t i n g  and  p u n i s h i n g  f r a u d u l e n t  
l i t i g a t i o n  p r a c t i c e s  h a v e  p r o v e d  t o  be e f f e c t i v e ,  a n d  
t h e r e  is  n o  l o g i c a l  r e a s o n  why p e r s o n a l  i n j u r y  claims 
a r i s i n g  f r o m  i n t e r - s p o u s a l  l i t i g a t i o n  r e q u i r e  s p e c i a l  
a d d i t i o n a l  s a f e g u a r d s ,  p a r t i c u l a r l y  when t h e  s a f e g u a r d s  
f r u s t r a t e  so many m e r i t o r i o u s  claims. 

W e  c o n c u r  w i t h  t h e s e  comments o f  t h e  M a n i t o b a  Law Reform 

Commiss ion.  

T h e  O n t a r i o  Law Reform Commiss ion a n d  t h e  M a n i t o b a  Law 

Reform Commiss ion  made i n q u i r i e s  i n  A u s t r a l i a  a n d  i n  t h e  U n i t e d  

Kingdom t o  d e t e r m i n e  w h e t h e r  t h e  a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  

immuni ty  had c r e a t e d  p r o b l e m s  f o r  i n s u r e r s  a r i s i n g  o u t  o f  

c o l l u s i o n  b e t w e e n  s p o u s e s .  T h e s e  i n q u i r i e s  i n d i c a t e d  t h a t  

c o l l u s i o n  w a s  n o t  a s i g n i f i c a n t  p r o b l e m .  One t y p i c a l  r e s p o n s e  

w h i c h  w a s  r e c e i v e d  f r o m  t h e  S u n  A l l i a n c e  and  London I n s u r a n c e  

G r o u p  s t a t e d :  "Our e x p e r i e n c e  d o e s  n o t  l e a d  u s  t o  b e l i e v e  t h a t  

t h e  a b o l i t i o n  o f  i n t e r - s p o u s a l  immuni ty  i n  t o r t  a c t i o n s  l e a d s  t o  

a n y  s i g n i f i c a n t  i n c r e a s e  i n  c o l l u s i o n  o r  f r a u d . "  
3  2 

31 .  R e p o r t  o n  t h e  A b o l i t i o n  o f  I n t e r - s p o u s a l  Immuni ty  i n  T o r t  
( 1 9 7 2 )  a t  p .  4 .  

3 2 .  I b i d . ,  p .  6 .  ---- 



We c o n s i d e r e d  t h e  q u e s t i o n  w h e t h e r  i n t e r - s p o u s a l  t o r t  c l a i m s  

s h o u l d  o n l y  b e  p e r m i t t e d  f o r  i n j u r y  a r i s i n g  o u t  o f  t h e  o p e r a t i o n  

o f  motor v e h i c l e s  w h e r e  i n s u r a n c e  c o v e r a g e  c o u l d  b e  made 

a v a i l a b l e .  W e  h a v e  c o n c l u d e d  t h a t  t h e  p r o t e c t i o n  o f f e r e d  t o  t h e  

s p o u s e  by a  t o t a l  a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  immuni ty  is  

more i m p o r t a n t  t h a n  a n y  s m a l l  a d d i t i o n a l  d a n g e r  w h i c h  

i n t e r - s p o u s a l  t o r t  c l a i m s  p o s e  f o r  mar i t a l  harmony.  I n  o u r  

o p i n i o n ,  when a s p o u s e  w i s h e s  t o  s u e  t h e  o t h e r  s p o u s e  i n  t o r t  

w h e r e  t h e r e  is no  i n s u r a n c e  c o v e r a g e ,  t h e  m a r r i a g e  is p r o b a b l y  so 

u n s t a b l e  t h a t  i t  c a n n o t  b e  s a v e d .  

3 .  I n d i r e c t  B e n e f i t  f r o m  Own W r o n q f u l  -- C o n d u c t .  

A t h i r d  a r g u m e n t  sometimes a d v a n c e d  f o r  i n t e r - s p o u s a l  t o r t  

immuni ty  is t h a t  i t  p r e v e n t s  t h e  o n e  s p o u s e  who h a s  c o m m i t t e d  a 

t o r t  f r o m  o b t a i n i n g  a n  i n d i r e c t  b e n e f i t  t h r o u g h  t h e  o t h e r  i n j u r e d  

s p o u s e ' s  t o r t  r e c o v e r y  which is  d e r i v e d  from i n s u r a n c e .  

P r o f e s s o r  Mendes D a  C o s t a  h a s  i n  o u r  v i e w  s u c c e s s f u l l y  a n s w e r e d  

t h i s  a r g u m e n t  i n  a n  a r t i c l e  i n  w h i c h  h e  s t a t e s :  
3 3 

I n  s u c h  c i r c u m s t a n c e s  i t  is  o f  c o u r s e  p o s s i b l e  t o  
c o n t e n d  t h a t  damages  p a i d  t o  a w i f e  f o r m ,  i n  g e n e r a l ,  
p a r t  o f  t h e  f a m i l y  f u n d s ;  and t h a t ,  t h e r e f o r e ,  i f  s u i t  
were p e r m i t t e d  t h e  r e s u l t  would  b e  t o  a l l o w  a h u s b a n d  
t o  b e n e f i t  a s  a  r e s u l t  o f  h i s  own t o r t .  B u t  t h i s  
r e a s o n i n g  may h a v e  e q u a l  a p p l i c a t i o n  t o  damage a w a r d s  
made,  i n  a n a l o g o u s  s i t u a t i o n s ,  t o  o t h e r  members o f  t h e  
f a m i l y .  I n  a n y  e v e n t  t o  so a r g u e  is to  lose  s i g h t  o f  
t h e  f a c t  t h a t  damages  a r e  a w a r d e d  t o  c o m p e n s a t e  t h e  

------------------ 
33 .  D. Mendes Da C o s t a ,  "Husband and  W i f e  i n  The L a w  o f  T o r t s " ,  

c h a p t e r  1 6  i n  S t u d i e s  i n  C a n a d i a n  T o r t  L a w  ( 1 9 6 8 )  e d i t e d  by 
A.M. L i n d e n  a t  p.  4 7 3 .  



i n j u r e d  w i f e ;  a n d  c o m p e n s a t i o n  s h o u l d  n o t  b e  d e n i e d  
m e r e l y  o n  t h e  b a s i s  t h a t  as  a  f a c t  o f  f a m i l y  l i f e ,  a n  
a c c r e t i o n  t o  t h e  f a m i l y  f u n d s  may b e n e f i t  b o t h  s p o u s e s .  

I £  i n t e r - s p o u s a l  t o r t  immuni ty  is  a b o l i s h e d ,  w e  b e l i e v e  t h a t  

most t o r t  c l a i m s  b e t w e e n  s p o u s e s  w i l l  a r i se  w h e r e  t h e r e  is  

i n s u r a n c e  c o v e r a g e  and  t h i s  w i l l  o c c u r  m a i n l y  i n  motor v e h i c l e  

a c c i d e n t s .  I n  a  c o n s i d e r a b l e  p r o p o r t i o n  o f  c a s e s ,  e v e n  t h o u g h  

t h e  d r i v e r - s p o u s e  i s  n e g l i g e n t ,  i t  would  b e  d i f f i c u l t  t o  

c a t e g o r i z e  t h e  momentary  i n a d v e r t e n c e  w h i c h  c a u s e s  i n j u r y  t o  t h e  

p a s s e n g e r - s p o u s e  as  c u l p a b l e  or b l a m e w o r t h y  i n  a  moral s e n s e .  

T h e r e f o r e ,  w e  d o  n o t  b e l i e v e  t h a t  i n  g e n e r a l  a  v a l i d  a r g u m e n t  c a n  

b e  made t h a t  a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  immuni ty  would  

e n a b l e  a w r o n g d o e r  t o  o b t a i n  a n  i n d i r e c t  a d v a n t a g e  f r o m  h i s  or 

h e r  w r o n g f u l  c o n d u c t .  Even i n  t h o s e  cases i n  w h i c h  a  s p o u s e ' s  

c o n d u c t  is  m o r a l l y  b l a m e w o r t h y ,  w e  t h i n k  t h a t  c o m p e n s a t i o n  s h o u l d  

n o t  b e  d e n i e d .  I n  most c a s e s ,  t h e  l a r g e s t  p a r t  o f  t h e  damages  

a w a r d e d  i s  t o  c o m p e n s a t e  e i t h e r  f o r  loss  o f  w a g e s  and  o f  e a r n i n g  

c a p a c i t y  or  f o r  m e d i c a l  e x p e n s e s  a n d  f u t u r e  care .  T h e r e  is  n o  

n e t  m o n e t a r y  g a i n  i n  r e g a r d  t o  t h a t  p a r t  o f  s u c h  damage a w a r d s .  

Where a p a r t  o f  t h e  damages  a w a r d e d  i s  f o r  p a i n  a n d  s u f f e r i n g  or  

o t h e r  n o n - p e c u n i a r y  damage,  t h e r e  w i l l  b e  a n e t  m o n e t a r y  g a i n  b u t  

i t  is  i n t e n d e d  o n l y  t o  b e  c o m p e n s a t o r y .  The t h e o r e t i c a l  

p o s s i b i l i t y  t h a t  g e n e r a l  damages  may r e d o u n d  o c c a s i o n a l l y  t o  t h e  

b e n e f i t  o f  a  w r o n g d o i n g  s p o u s e  t h r o u g h  a n  i n c r e a s e  i n  f a m i l y  

f u n d s  s h o u l d  n o t  s t a n d  i n  t h e  way o f  p r o v i d i n g  t r u e  c o m p e n s a t i o n  

t o  i n j u r e d  s p o u s e s  g e n e r a l l y .  A s  w e  h a v e  p r e v i o u s l y  i n d i c a t e d ,  



i f  a s p o u s e - p a s s e n g e r  h a s  b e e n  s e v e r e l y  i n j u r e d  by t h e  n e g l i g e n c e  

o f  t h e  s p o u s e - d r i v e r ,  c o m p e n s a t i o n  p a i d  t o  t h e  i n j u r e d  

s p o u s e - p a s s e n g e r  may e n a b l e  t h e  f a m i l y  t o  l e a d  a  more h a r m o n i o u s  

l i f e  t h a n  i f  c o m p e n s a t i o n  were d e n i e d  and  t h e  f a m i l y  were f a c e d  

w i t h  s e r i o u s  f i n a n c i a l  h a r d s h i p s  a n d  i t s  r e s u l t i n g  stresses.  

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  i n  1 9 7 2 ,  when " n o - f a u l t "  

a c c i d e n t  b e n e f i t s  were i n t r o d u c e d ,  t h e  b e n e f i t s  were made 

a v a i l a b l e  t o  a l l  o c c u p a n t s  o f  i n s u r e d  v e h i c l e s  w i t h  n o  e x c l u s i o n  

f o r  s p o u s e s .  T h u s  a  s p o u s e - p a s s e n g e r  may r e c o v e r  u p  t o  t h e  

" n o - f a u l t "  b e n e f i t  l i m i t  w h e t h e r  t h e  s p o u s e - d r i v e r  h a s  b e e n  

n e g l i g e n t  or n o t  and e v e n  i f  t h e  s p o u s e - d r i v e r ' s  c o n d u c t  w e n t  

beyond  n e g l i g e n c e  and  w a s  m o r a l l y  c u l p a b l e  or b l a m e w o r t h y .  T h e  

" n o - f a u l t "  a c c i d e n t  b e n e f i t s  are s t r u c t u r e d  w i t h o u t  c o n c e r n  t h a t  

a s p o u s e  may o b t a i n  a n  i n d i r e c t  b e n e f i t  f r o m  h i s  or h e r  w r o n g f u l  

c o n d u c t  t h r o u g h  c o m p e n s a t i o n  p a i d  t o  t h e  o t h e r  s p o u s e .  

S i m i l a r l y ,  w e  b e l i e v e  t h a t  o u r  g e n e r a l  t o r t  l i a b i l i t y  s y s t e m  

s h o u l d  p r o v i d e  c o m p e n s a t i o n  o n  p r o o f  o f  n e g l i g e n c e  w i t h o u t  

c o n c e r n  f o r  a n y  i n d i r e c t  b e n e f i t  w h i c h  may o c c u r  t h r o u g h  t h e  f a c t  

o f  f a m i l y  l i f e .  W e  a l s o  b e l i e v e  t h a t  t h e r e  is  no  j u s t i f i c a t i o n  

f o r  t h e  e n o r m o u s  d i s c o n t i n u i t y  i n  t h e  r i g h t s  o f  a s p o u s e -  

p a s s e n g e r .  A s p o u s e - p a s s e n g e r  may r e c o v e r  u p  to  t h e  " n o - f a u l t "  

b e n e f i t  l i m i t  w h e t h e r  or n o t  t h e  s p o u s e - d r i v e r  w a s  n e g l i g e n t  b u t  

h a s  n o  r i g h t  t o  c o m p e n s a t i o n  f rom t h e  s p o u s e - d r i v e r  a b o v e  t h a t  

l i m i t  e v e n  t h o u g h  t h e  s p o u s e - d r i v e r  was n e g l i g e n t .  T h e  a b o l i t i o n  

o f  i n t e r - s p o u s a l  t o r t  immuni ty  would  r e c t i f y  t h i s  d i s c o n t i n u i t y .  



4 .  Subroga t ion  

A f o u r t h  argument i n  favour  o f  i n t e r - s p o u s a l  t o r t  immunity 

i s  t h a t ,  i f  i t  were a b o l i s h e d ,  t h e  r e s u l t  would be t h a t  i n s u r e r s  

would br ing  a c t i o n s  a g a i n s t  one spouse by subroga t ion  t o  t h e  

r i g h t s  o f  a n o t h e r .  The case  o f  L i b e r t y  Mutural ------- --------- Insurance  -- Co. v .  

P a r t r i d g e 3 4  i n d i c a t e s  how t h i s  r e s u l t  can come abou t .  I n  t h a t  - -- - - -- 

c a s e ,  t h e  husband was i n  p o s s e s s i o n  o f  h i s  w i f e ' s  c a r  w i t h  her 

consen t  and a s  a  r e s u l t  o f  h i s  n e g l i g e n c e ,  a  c o l l i s i o n  occurred 

i n  which  t h e  w i f e ' s  c a r  s u s t a i n e d  o v e r  $ 3 , 0 0 0  i n  damages. The 

i n s u r e r ,  under a  p r o v i s i o n  o f  t h e  p o l i c y  o f  insurance  which 

covered l o s s  o r  damage t o  t h e  insured  a u t o m o b i l e ,  paid t h e  w i f e  

t h e  l o s s  s u s t a i n e d .  The i n s u r e r  t h e n  claimed t o  be subrogated t o  

t h e  r i g h t s  o f  t h e  w i f e  a g a i n s t  t h e  husband.  I t  was he ld  t h a t  t h e  

husband was l i a b l e  t o  t h e  i n s u r e r  f o r  t h e  damage t o  t h e  w i f e ' s  

3  5 
c a r  b e c a u s e ,  f o l l o w i n g  Laxton v .  U l r i c h ,  t h e  w i f e  has a  cause  

o f  a c t i o n  i n  t o r t  f o r  r e c o v e r y  o f  damages t o  h e r  s e p a r a t e  

proper ty  and t h e  i n s u r e r  i s  subrogated t o  t h i s  c l a i m .  

I t  would appear t h a t  t h e  same r e s u l t  would p e r t a i n  i n  

A l b e r t a  i n  t h i s  p a r t i c u l a r  c a s e  i n  t h a t  t h e  husband was c o n v i c t e d  

o f  impaired d r i v i n g  under s e c t i o n  234 o f  The Criminal  Code. The 

Standard Automobile  P o l i c y  S . P . F .  No. 1  ( A l b e r t a ) ,  a s  approved by 

t h e  S u p e r i n t e n d a n t  o f  Insurance  under s e c t i o n  2 8 4  o f  The A l b e r t a  

------------------ 
34.  ( 1 9 7 6 ) ,  6 7  D .L .R .  ( 3 d )  6 0 3  ( O n t .  Co. C t . )  

3 5 .  ( 1 9 6 4 ) ,  4 1  D . L . R .  ( 2 d )  4 7 6  ( O n t .  C . A . ) .  



Insurance  A c t ,  p rov ides  t h a t  t h e  i n s u r e r  agrees  t o  waive i t s  

r i g h t  o f  s u b r o g a t i o n  a g a i n s t  e v e r y  person who w i t h  t h e  i n s u r e d ' s  

c o n s e n t  has c u s t o d y  o f  t h e  automobi le  w i t h  t h e  e x c e p t i o n  o f  a  

person who i s  i n  a  b u s i n e s s  r e l a t e d  t o  au tomobi l e s  o r  who has 

committed a  breach o f  any c o n d i t i o n  o f  t h e  p o l i c y .  Driv ing  w h i l e  

impaired i s  a  breach o f  a  c o n d i t i o n  o f  t h e  p o l i c y  and t h e r e f o r e  

t h e  i n s u r e r  would n o t  have waived i t s  r i g h t s  o f  subroga t ion .  The 

e x i s t i n g  e x c e p t i o n  f o r  i n t e r - s p o u s a l  t o r t  immunity would 

a c c o r d i n g l y  permi t  t h e  i n s u r e r  t o  sue t h e  spouse  who n e g l i g e n t l y  

caused damage t o  t h e  o t h e r  s p o u s e ' s  c a r .  However, i n  most  c a s e s ,  

t h e  i n s u r e r  w i l l  have waived i t s  r i g h t  t o  s u b r o g a t i o n  under t h e  

t e rms  o f  t h e  s tandard automobi le  p o l i c y .  

The a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  immunity would n o t  

c r e a t e  any s i g n i f i c a n t  number o f  new c a s e s  i n  which automobi le  

i n s u r e r s  could br ing  subrogated c l a i m s .  S e c t i o n  2 9 0 ( 1 )  o f  t h e  

A l b e r t a  Insurance  Act  prov ides  t h a t  "Every  c o n t r a c t  ev idenced by  

an o w n e r ' s  p o l i c y  i n s u r e s  t h e  person named t h e r e i n  and e v e r y  

o t h e r  person who w i t h  h i s  consen t  p e r s o n a l l y  d r i v e s  an automobi le  

owned by  t h e  insured . . . "  a g a i n s t  t h i r d  par ty  l i a b i l i t y .  The 

spouse o f  t h e  owner w i l l  be an unnamed insured  and i f  t h a t  spouse 

through n e g l i g e n c e  causes  damage t o  a  t h i r d  person,  t h e  i n s u r e r  

w i l l  n o t  have a  r i g h t  o f  subroga t ion  a g a i n s t  t h a t  n e g l i g e n t  

spouse .  I t  i s  o n l y  i n  regard t o  c o l l i s i o n  insurance  and n o t  

automobi le  l i a b i l i t y  insurance  t h a t  a  r i g h t  o f  subroga t ion  can 

r e s u l t  i n  a  d e f e n d a n t  spouse  be ing  t h e  r e a l  par ty  i n  i n t e r e s t  i n  



a n  a c t i o n  i n  w h i c h  t h e  o t h e r  s p o u s e  i s  t h e  n o m i n a l  p l a i n t i f f  and  

t h e  i n s u r a n c e  company is  t h e  r ea l  p l a i n t i f f .  Even w i t h  r e g a r d  t o  

c o l l i s i o n  i n s u r a n c e ,  t h e  i n s u r e r  w i l l  h a v e  w a i v e d  i t s  r i g h t  o f  

s u b r o g a t i o n  u n l e s s  t h e r e  h a s  b e e n  a  b r e a c h  o f  a n y  c o n d i t i o n  o f  

t h e  p o l i c y .  

A t  t h e  p r e s e n t  t i m e  i f  a home is  owned by o n e  s p o u s e  arid t h e  

o t h e r  s p o u s e  n e g l i g e n t l y  c a u s e s  a  f i r e  which  d e s t r o y s  i t ,  t h e  

f i r e  i n s u r a n c e  company which  s a t i s f i e s  t h e  c l a i m  o f  t h e  o w n e r  

would  h a v e  a  r i g h t  of  s u b r o g a t i o n  t o  r e c o v e r  t h e  loss  f r o m  t h e  

n e g l i g e n t  s p o u s e  p r o v i d e d  t h a t  o n l y  t h e  o w n e r  is  i n s u r e d .  T h i s  

i s  t h e  r e s u l t  o f  t h e  e x i s t i n g  e x c e p t i o n  t o  i n t e r - s p o u s a l  t o r t  

immuni ty  f o r  t h e  p r o t e c t i o n  a n d  s e c u r i t y  o f  t h e  p r o p e r t y  o f  a 

s p o u s e  a n d  s e c t i o n  2 2 7 ( 1 )  o f  t h e  A l b e r t a  I n s u r a n c e  A c t  w h i c h  

p r o v i d e s  t h a t :  

The  i n s u r e r ,  upon making a n y  payment  or a s s u m i n g  
l i a b i l i t y  t h e r e f o r  u n d e r  a  c o n t r a c t  o f  f i r e  i n s u r a n c e ,  
i s  s u b r o g a t e d  t o  a l l  r i g h t s  o f  r e c o v e r y  o f  t h e  i n s u r e d  
a g a i n s t  a n y  p e r s o n ,  a n d  may b r i n g  a c t i o n  i n  t h e  name o f  
t h e  i n s u r e d  t o  e n f o r c e  s u c h  r i g h t s .  

W e  a r e  n o t  a w a r e  o f  a n y  case i n  w h i c h  a  f i r e  i n s u r a n c e  

company h a s  made p a y m e n t  u n d e r  a p o l i c y  t o  t h e  o w n e r  a n d  h a s  t h e n  

b r o u g h t  a  s u b r o g a t e d  a c t i o n  a g a i n s t  t h e  s p o u s e  o f  t h e  owner  who 

n e g l i g e n t l y  c a u s e d  t h e  f i r e .  I n  M i d l a n d  I n s u r a n c e  C o .  v .  - -- - - - - -. - -- - - - - - - 

a  w i f e  w i l f u l l y  s e t  f i r e  t o  t h e  h o u s e  owned a n d  i n s u r e d  

by t h e  h u s b a n d  a t  a t i m e  when n o  a c t i o n  c o u l d  b e  b r o u g h t  by  o n e  

36.  ( 1 8 8 1 1 ,  6 Q.B.D. 5 6 1 .  



s p o u s e  a g a i n s t  a n o t h e r  e v e n  f o r  t h e  p r o t e c t i o n  or  s e c u r i t y  o f  t h e  

p r o p e r t y  o f  t h e  f i r s t .  The  h u s b a n d  c l a i m e d  o n  t h e  p o l i c y  and  t h e  

company w i t h o u t  a d m i t t i n g  l i a b i l i t y  b r o u g h t  a n  a c t i o n  a g a i n s t  t h e  

w i f e  and  t h e  h u s b a n d .  I t  w a s  h e l d  t h a t  i t  w a s  o n l y  by 

i n d e m n i f y i n g  t h e  i n s u r e d  t h a t  t h e  company would  b e  e n t i t l e d  t o  a 

c a u s e  o f  a c t i o n  v e s t e d  i n  t h e  i n s u r e d  a n d  t h a t  s u c h  a  c a u s e  o f  

a c t i o n  " c o u l d  o n l y  b e  e n f o r c e d  i n  t h e  name o f  t h e  a s s u r e d  a n d  f o r  

t h e  p u r p o s e  o f  e n f o r c i n g  h i s  r i g h t s ,  a n d  inasmuch  as  h e  c o u l d  

h a v e  n o  s u c h  c l a i m  o r  r i g h t  a g a i n s t  h i s  w i f e ,  i t  f o l l o w s  t h a t  i n  

n o  p o s s i b l e  v i e w  o f  t h e  c a s e  i s  t h e  p l a i n t i f f s '  c l a i m  

s u s t a i n a b l e .  "" 

I n  A l b e r t a  s i n c e  1 9 7 3  t h e  h u s b a n d  d o e s  h a v e  a claim i n  t o r t  

a g a i n s t  h i s  w i f e  f o r  t h e  p r o t e c t i o n  o f  h i s  own p r o p e r t y .  

T h e r e f o r e ,  i n  s u c h  a  c a s e  w h e r e  t h e  f i r e  i n s u r a n c e  company 

i n d e m n i f i e d  t h e  h u s b a n d ,  t h e  i n s u r a n c e  company would  b e  

s u b r o g a t e d  t o  t h e  r i g h t s  o f  t h e  h u s b a n d  a g a i n s t  h i s  w i f e  u n l e s s  

t h e  w i f e  was  a l s o  a n  i n s u r e d  p e r s o n .  I n  t h e  I n s u r a n c e  B u r e a u  o f  

C a n a d a ' s  Homeowners a n d  T e n a n t s  P a c k a g e  F o r m s ,  wh ich  are a d v i s o r y  

a n d  n o t  m a n d a t o r y  b u t  w h i c h  a r e  i n  g e n e r a l  u s e  i n  A l b e r t a ,  t h e  

d e f i n i t i o n  s e c t i o n  p r o v i d e s  t h a t  "The u n q u a l i f i e d  word ' I n s u r e d '  

i n c l u d e s  (1) t h e  Named I n s u r e d ,  and  ( 2 )  i f  r e s i d e n t s  o f  h i s  

h o u s e h o l d ,  h i s  s p o u s e ,  t h e  r e l a t i v e s  o f  e i t h e r ,  a n d  a n y  o t h e r  

p e r s o n  u n d e r  t h e  a g e  o f  2 1  i n  t h e  c a r e  o f  a n  I n s u r e d " .  T h e  

d e f i n i t i o n  o f  " i n s u r e d "  would  t h e r e f o r e  seem to  p r e v e n t  a  - - - - - - - - - - - - - - - - - - 
3 7 .  --- I b i d . ,  a t  p .  5 6 5 .  



s u b r o g a t e d  a c t i o n  i n  t h e  name o f  t h e  o w n e r  a g a i n s t  t h e  s p o u s e  o f  

t h e  o w n e r  who h a s  n e g l i g e n t l y  c a u s e d  f i r e  damage b e c a u s e  t h e  

n e g l i g e n t  s p o u s e  w i l l  b e  a n  " i n s u r e d " .  T h i s  would  b e  so p r o v i d e d  

t h a t  t h e  w i d e  d e f i n i t i o n  o f  " i n s u r e d "  d o e s  n o t  s i m p l y  e n a b l e  t h e  

s p o u s e  who d o e s  n o t  h a v e  t i t l e  t o  t h e  r e a l  p r o p e r t y  t o  c l a i m  f o r  

loss  or damage t o  h i s  or h e r  own p e r s o n a l  p r o p e r t y .  

T h e  p r o b l e m  o f  s u b r o g a t i o n  which  m i g h t  r e s u l t  i n  a  s p o u s e  

b e i n g  t h e  n o m i n a l  p l a i n t i f f  w i t h  t h e  i n s u r a n c e  company t h e  rea l  

p l a i n t i f f  and  t h e  o t h e r  s p o u s e  t h e  r ea l  d e f e n d a n t  seems t o  b e  

s o l v e d  i n  r e g a r d  t o  b o t h  t h e  homeowners '  f i r e  i n s u r a n c e  c o v e r a g e  

a n d  t h e  homeowners '  c o m p r e h e n s i v e  p e r s o n a l  l i a b i l i t y  i n s u r a n c e  by 

t h e  e x t e n d e d  d e f i n i t i o n  o f  " i n s u r e d " .  However ,  w i t h  t h e  

e x c e p t i o n  o f  a u t o m o b i l e  i n s u r a n c e  w h e r e  t h e r e  is  a s t a t u t o r y  

f o r m ,  t h e  a v o i d a n c e  o f  t h e  p r o b l e m  w h i c h  c o u l d  a r i se  o u t  o f  

s u b r o g a t i o n  rests upon t h e  u s e  o f  f o r m s  w h i c h  a r e  s i m p l y  a d v i s o r y  

and  n o t  m a n d a t o r y .  I f  i n s u r a n c e  c o m p a n i e s  c e a s e d  t o  u s e  t h e s e  

f o r m s  a n d  t h e  i n s u r e d  were l i m i t e d  t o  t h e  named i n s u r e d ,  a n d  

i n t e r - s p o u s a l  t o r t  immuni ty  were a b o l i s h e d ,  t h i s  c o m b i n a t i o n  

c o u l d  r e s u l t  i n  a n  a c t i o n  b e t w e e n  s p o u s e s  w h e r e  t h e  i n s u r a n c e  

company is t h e  rea l  p l a i n t i f f ,  w i t h  o n e  s p o u s e  o n l y  t h e  n o m i n a l  

p l a i n t i f f ,  and  t h e  o t h e r  s p o u s e  t h e  r ea l  d e f e n d a n t .  S u c h  

a c t i o n s ,  e v e n  i f  t h e y  d i d  n o t  c a u s e  m a r i t a l  f r i c t i o n ,  would  c a u s e  

f i n a n c i a l  p r o b l e m s  f o r  s p o u s e s  a s  t h e  i n s u r a n c e  company would  b e  

t h r u s t i n g  t h e  b u r d e n  o n t o  t h e  n e g l i g e n t  s p o u s e  r a t h e r  t h a n  

s p r e a d i n g  t h e  r i s k .  I f  t h e s e  p o t e n t i a l  p r o b l e m s  were t o  



m a t e r i a l i z e ,  i t  m i g h t  b e  n e c e s s a r y  t o  h a v e  l e g i s l a t i o n  w h i c h  

would  e i t h e r  a b o l i s h  t h e  r i g h t  o f  s u b r o g a t i o n  i n  c e r t a i n  

c i r c u m s t a n c e s  o r  p r o v i d e  f o r  t h e  w a i v i n g  o f  t h e  r i g h t  o f  

s u b r o g a t i o n  or  p r o v i d e  f o r  a n  e x t e n d e d  d e f i n i t i o n  o f  i n s u r e d .  We 

t h i n k  t h a t  i t  i s  u n l i k e l y  t h a t  t h e s e  p o t e n t i a l  p r o b l e m s  w i l l  

a c t u a l l y  o c c u r  and  t h e r e f o r e  w e  w i l l  make n o  r e c o m m e n d a t i o n  a b o u t  

them.  However ,  t h e r e  is  o n e  s u b r o g a t i o n  p r o b l e m  w h i c h  a r i s e s  o u t  

o f  s e c t i o n  5 2  o f  t h e  A l b e r t a  H o s p i t a l s  A c t  w h i c h  w e  t h i n k  

r e q u i r e s  a l e g i s l a t i v e  s o l u t i o n  and w h i c h  w e  w i l l  l a t e r  i n  t h i s  

r e p o r t  recommend. 



I V .  CONCLUSION 

1. S e c t i o n  3 o f  The M a r r i e d  Women's A c t .  - -- --- ----- --- 

We d o  n o t  b e l i e v e  t h a t  t h e r e  is  a n y  mer i t  i n  p l a c i n g  a n y  

r e s t r i c t i o n  upon t h e  t y p e  o f  case i n  which  a t o r t  a c t i o n  c a n  b e  

b r o u g h t  b e t w e e n  s p o u s e s  n o r  d o  w e  b e l i e v e  t h a t  t h e  r i g h t  t o  b r i n g  

a  t o r t  a c t i o n  s h o u l d  b e  d e p e n d e n t  upon t h e i r  p r e v i o u s  s e p a r a t i o n .  

W e  a l s o  d o  n o t  b e l i e v e  t h a t  t h e r e  is  merit  or  n e e d  i n  g i v i n g  a  

c o u r t  d i s c r e t i o n  t o  s t a y  p r o c e e d i n g s  as h a s  b e e n  d o n e  i n  B r i t a i n .  

T h e  g r a n t i n g  o f  s u c h  a  d i s c r e t i o n a r y  power t o  s t a y  w o u l d ,  w e  

b e l i e v e ,  b e  t a n t a m o u n t  t o  t e l l i n g  m a r r i e d  p e r s o n s  t h a t  t h e  c o u r t s  

know b e t t e r  w h a t  is  good f o r  t h e i r  m a r r i a g e  t h a n  t h e y  t h e m s e l v e s  

d o .  T h e  S t a t u t e  L a w  R e v i s i o n  C o m m i t t e e  o f  t h e  S t a t e  o f  V i c t o r i a  

c a r e f u l l y  c o n s i d e r e d  a n d  r e j e c t e d  t h e  r e c o m m e n d a t i o n  o f  t h e  

E n g l i s h  L a w  Reform C o m m i t t e e  t h a t  t h e  c o u r t s  s h o u l d  b e  g r a n t e d  

d i s c r e t i o n a r y  power  t o  s t a y  p r o c e e d i n g s  b e t w e e n  s p o u s e s .  I n  i t s  

R e p o r t  t h e  C o m m i t t e e  s t a t e d  : 
3  8  

2 3 .  T h i s  C o m m i t t e e  d o e s  n o t  a g r e e  w i t h  t h e  E n g l i s h  
C o m m i t t e e ' s  r e c o m m e n d a t i o n  t h a t  t h e  c o u r t  s h o u l d  b e  
v e s t e d  w i t h  d i s c r e t i o n a r y  a u t h o r i t y  t o  s t a y  p r o c e e d i n g s  
b e t w e e n  h u s b a n d  a n d  w i f e  w h i c h  a p p e a r  t r i v i a l ,  o r  t o  
s e r v e  n o  u s e f u l  p u r p o s e .  Under  t h i s  p r o c e d u r e ,  a n  
a p p l i c a t i o n  t o  h a v e  p r o c e e d i n g s  s t a y e d  would  b e  h e a r d  
f i r s t  a n d  i f  t h e  s t a y  was r e f  u s e d ,  t h e  c a s e  would  h a v e  
t o  b e  h e a r d  a g a i n  t o  d e t e r m i n e  t h e  e x t e n t  o f  t h e  claim. 
A t  p r e s e n t  s p o u s e s  may s u e  e a c h  o t h e r  i n  r e s p e c t  o f  
t r i v i a l  p e r s o n a l  p o s s e s s i o n s .  However ,  t h e  C o m m i t t e e  
i s  s a t i s f i e d  t h a t  t h i s  r i g h t  i s  n o t  b e i n g  a b u s e d  n o r  
d o e s  i t  a p p e a r  t o  h a v e  r e s u l t e d  i n  a s p a t e  o f  p e t t y  

------------------ 
3 8 .  R e p o r t  o f  t h e  S t a t u t e  Law R e v i s i o n  C o m m i t t e e  ( V i c t o r i a )  o n  

A c t i o n  i n  T o r t  Be tween  Husband a n d  W i f e ,  2 0 4 6 / 6 6 .  



c l a i m s .  G r a n t i n g  h u s b a n d  a n d  w i f e  t h e  r i g h t  t o  s u e  
g e n e r a l l y  i n  t o r t  m e r e l y  b r o a d e n s  t h e  p r e s e n t  
p r o v i s i o n .  A s  i t  h a s  a p p a r e n t l y  n o t  b e e n  n e c e s s a r y  t o  
g r a n t  t h e  c o u r t  power  t o  s t a y  p r o c e e d i n g s  t h a t  c a n  a t  
p r e s e n t  b e  c o n d u c t e d ,  i t  d o e s  n o t  a p p e a r  n e c e s s a r y  o r  
l o g i c a l  t h a t  a  p r o v i s i o n  f o r  a  s t a y  s h o u l d  b e  a p p l i e d  
t o  a n y  e x t e n d e d  f i e l d  o f  a c t i o n .  

We a g r e e  w i t h  t h e  S t a t u t e  Law R e v i s i o n  C o m m i t t e e  o f  t h e  

3 9  
S t a t e  o f  Vic to r ia ,  t h e  O n t a r i o  Law Reform Commiss ion,  t h e  

Newfound land  F a m i l y  Law S tudy4 '  a n d  t h e  M a n i t o b a  Law Reform 

 omm mission^^ t h a t  i n t e r - s p o u s a l  t o r t  immuni ty  s h o u l d  b e  a b o l i s h e d  

w i t h  n o  s p e c i a l  p r o v i s i o n  f o r  a  s t a y  o f  p r o c e e d i n g s .  

RECOMMENDATION - #1 

W e  recommend t h a t  s u b s e c t i o n  ( 2 )  o f  s e c t i o n  3  
o f  T h e  M a r r i e d  Women's A c t ,  R.S.A. 1 9 7 0 ,  
c .  227 as  amended by s e c t i o n  l l ( b )  o f  The 
A t t o r n e y  G e n e r a l  S t a t u t e s  Amendment, 1 9 7 3 ,  
S.A. 1 9 7 3 ,  c. 6 1  b e  r e p e a l e d  and  t h a t  a new 
s u b s e c t i o n  ( 2 )  o f  s e c t i o n  3  o f  The M a r r i e d  
Women's A c t  b e  e n a c t e d  a s  f o l l o w s :  Each  o f  
t h e  pa r t i e s  to a m a r r i a g e  h a s  t h e  same r i g h t  
o f  a c t i o n  i n  t o r t  a g a i n s t  t h e  o t h e r  as i f  
t h e y  were n o t  m a r r i e d .  

2 .  S e c t i o n  52 o f  The A l b e r t a  Hospitals A c t .  ---- -- -- --- --- ---- --- 

T h e  a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  immuni ty  w h i c h  w e  h a v e  

recommended combined  w i t h  s e c t i o n  52 o f  The A l b e r t a  H o s p i t a l s  A c t  

w i l l ,  i n  o u r  o p i n i o n ,  c r e a t e  d i f f i c u l t i e s .  S e c t i o n  52 r e a d s  as ------------------ 
39 .  R e p o r t  o n  F a m i l y  Law: T o r t s  ( 1 9 6 9 )  a t  p .  5 8 .  

40.  n .  Gushue  e t  a l . ,  F a m i l y  Law i n  Newfoundland ( 1 9 7 3 )  a t  p .  
3 4 0 .  

4 1 .  R e p o r t  o n  t h e  A b o l i t i o n  o f  I n t e r - s p o u s a l  T o r t  Immuni ty  
( 1 9 7 2 )  a t  p.  8 .  



f o l l o w s :  

5 2 . ( 1 )  Where a s  a  r e s u l t  o f  a  w r o n g f u l  a c t  or 
o m i s s i o n  o f  a n o t h e r ,  a  p e r s o n  s u f f e r s  p e r s o n a l  i n j u r i e s  
a n d  becomes  a b e n e f i c i a r y ,  

( a )  t h e  b e n e f i c i a r y  h a s  t h e  same r i g h t  t o  
r e c o v e r  t h e  cos t  o f  i n s u r e d  s e r v i c e s  
a g a i n s t  t h e  p e r s o n  g u i l t y  o f  t h e  
w r o n g f u l  a c t  o r  o m i s s i o n  as h e  would  
h a v e  had i f  h e  had b e e n  r e q u i r e d  t o  p a y  
f o r  t h e  w h o l e  cost  o f  t h e  h o s p i t a l  
s e r v i c e s  w h i c h  h e  r e c e i v e d ,  a n d  

( b )  t h e  M i n i s t e r  is  s u b r o g a t e d  t o  t h e  r i g h t  
o f  r e c o v e r y  o f  t h e  b e n e f i c i a r y  i n  
r e s p e c t  of  t h e  cos t  o f  i n s u r e d  s e r v i c e s  
f u r n i s h e d  a n d  t h e  M i n i s t e r  may m a i n t a i n  
a n  a c t i o n  e i t h e r  i n  h i s  own name or i n  
t h e  name o f  t h e  b e n e f i c i a r y  t o  r e c o v e r  
t h e  c o s t  o f  t h e  i n s u r e d  s e r v i c e s  t o  
w h i c h  h e  is  h e r e b y  s u b r o g a t e d .  

I f  i n t e r - s p o u s a l  t o r t  immuni ty  is  a b o l i s h e d ,  s e c t i o n  52 o f  

The A l b e r t a  H o s p i t a l s  A c t  would  empower t h e  M i n i s t e r  o f  H o s p i t a l s  

a n d  H e a l t h  Care t o  b r i n g  a n  a c t i o n ,  e i t h e r  i n  h i s  own name or i n  

t h e  name o f  t h e  i n j u r e d  s p o u s e ,  a g a i n s t  t h e  n e g l i g e n t  s p o u s e  who 

c a u s e d  t h e  i n j u r y  t o  r e c o v e r  t h e  i n s u r e d  h o s p i t a l  s e r v i c e s  

r e n d e r e d  t o  t h e  i n j u r e d  s p o u s e .  I f  t h e  n e g l i g e n t  s p o u s e  is n o t  

p r o t e c t e d  by l i a b i l i t y  i n s u r a n c e ,  w e  h a v e  n o  d o u b t  t h a t  t h e  

M i n i s t e r  would  b e  v e r y  r e l u c t a n t  t o  s u e  t h e  n e g l i g e n t  s p o u s e  f o r  

i n s u r e d  h o s p i t a l  s e r v i c e s  r e n d e r e d  t o  t h e  i n j u r e d  s p o u s e .  

U n f o r t u n a t e l y  t h e  m a t t e r  is  c o m p l i c a t e d  by a n  a g r e e m e n t .  On 

J u n e  2 7 ,  1 9 5 8 ,  t h e  Government  o f  Canada a n d  t h e  Government  o f  t h e  

P r o v i n c e  o f  A l b e r t a  e n t e r e d  i n t o  a n  a g r e e m e n t  which  p r o v i d e s  f o r  



payment  by  Canada  of  c o n t r i b u t i o n s  i n  r e s p e c t  o f  i n s u r e d  h o s p i t a l  

s e r v i c e s .  S e c t i o n  2 ( l ) ( f )  o f  t h e  a g r e e m e n t  r e a d s  as f o l l o w s :  

T h e  P r o v i n c e  w i l l  d o  a l l  t h i n g s  and k e e p ,  o b s e r v e  and 
p e r f o r m  a l l  terms, p r o v i s i o n s ,  c o v e n a n t s  and  a g r e e m e n t s  
as  s e t  f o r t h  and  p r o v i d e d  i n  t h e  F e d e r a l  A c t  a n d  t h i s  
A g r e e m e n t ,  a n d  w i t h o u t  r e s t r i c t i n g  t h e  g e n e r a l i t y  o f  
t h e  f o r e g o i n g ,  t h e  P r o v i n c e  w i l l  - 

( f )  make a n d  c o n t i n u e  p r o v i s i o n  f o r  t h e  
r e c o v e r y  o f  t h e  cost  o f  i n s u r e d  s e r v i c e s  
f u r n i s h e d  t o  a n  i n s u r e d  p e r s o n  i n  
r e s p e c t  o f  a n  i n j u r y  o r  d i s a b i l i t y  w h e r e  
s u c h  p e r s o n  i s  l e g a l l y  e n t i t l e d  t o  
r e c o v e r  t h e  c o s t  o f  s u c h  s e r v i c e s  f r o m  
some o t h e r  p e r s o n  by way o f  damages  f o r  
n e g l i g e n c e  o r  o t h e r  w r o n g f u l  a c t ,  a n d  
f o r  t h e  r e c o v e r y  f rom s u c h  o t h e r  p e r s o n  
by way o f  s u b r o g a t i o n  o r  o t h e r w i s e ,  a n d  
t a k e  a l l  p r o p e r  and  r e a s o n a b l e  s t e p s  t o  
e f f e c t  s u c h  r e c o v e r y .  

W e  wou ld  n o t  w i s h  t o  see t h e  M i n i s t e r  p l a c e d  i n  t h e  

u n e n v i a b l e  p o s i t i o n  o f  e i t h e r  b e i n g  i n  b r e a c h  o f  t h e  a g r e e m e n t  

w i t h  t h e  f e d e r a l  g o v e r n m e n t  o r  h a v i n g  t o  b r i n g  a n  a c t i o n  f o r  

h o s p i t a l  s e r v i c e s  r e n d e r e d  t o  t h e  i n j u r e d  s p o u s e  a g a i n s t  a 

n e g l i g e n t  s p o u s e  who may h a v e  n o  l i a b i l i t y  i n s u r a n c e .  W e  t h i n k  

t h a t  s e c t i o n  52 o f  The A l b e r t a  H o s p i t a l s  A c t  s h o u l d  b e  amended so  

t h a t  a s p o u s e  i n j u r e d  a s  a  r e s u l t  o f  a  w r o n g f u l  a c t  or o m i s s i o n  

o f  t h e  o t h e r  s p o u s e  w i l l  n o t  h a v e  a r i g h t  t o  r e c o v e r  t h e  cos t  o f  

i n s u r e d  h o s p i t a l  s e r v i c e s  f rom t h e  o t h e r  s p o u s e .  T h e r e f o r e  i n  

t h a t  s i t u a t i o n  t h e r e  would  b e  n o  r i g h t s  t o  w h i c h  t h e  M i n i s t e r  o f  

H o s p i t a l s  and H e a l t h  Care m i g h t  b e  s u b r o g a t e d  

RECOMMENDATION # 2  - -- - -- - - -- - -- 

W e  recommend t h a t  s e c t i o n  52(1) o f  T h e  



A l b e r t a  H o s p i t a l s  A c t ,  R.S.A. 1 9 7 0 ,  c. 1 7 4  b e  
amended b y  s t r i k i n g  o u t  t h e  f i r s t  t h r e e  l i n e s  
a n d  s u b s t i t u t i n g  t h e  f o l l o w i n g :  "Where a 
p e r s o n  s u f f e r s  p e r s o n a l  i n j u r i e s  a s  a r e s u l t  
o f  a w r o n g f u l  ac t  o r  o m i s s i o n  of a n o t h e r  
p e r s o n  who is n o t  h i s  s p o u s e ,  a n d  becomes  a 
b e n e f i c i a r y . .  ." . 

3 .  S e c t i o n  - 5 -- o f  -- The ----------- C o n t r i b u t o r y  N e g l i g e n c e  -- A c t .  

I f  i n t e r - s p o u s a l  t o r t  immuni ty  is  a b o l i s h e d ,  i t  f o l l o w s  t h a t  

t h e r e  is  n o  r e a s o n  t o  r e t a i n  s e c t i o n  5 o f  T h e  C o n t r i b u t o r y  

N e g l i g e n c e  A c t  w h i c h  i m p u t e s  t h e  n e g l i g e n c e  o f  o n e  s p o u s e  t o  t h e  

o t h e r  s p o u s e  and  p r e v e n t s  r e c o v e r y  f o r  t h e  p o r t i o n  o f  t h e  damge 

or  loss  c a u s e d  by t h e  f a u l t  o f  t h e  o t h e r  s p o u s e .  The s p o u s e  who 

h a s  s u f f e r e d  damage s h o u l d  b e  a b l e  t o  o b t a i n  judgment  i n  f u l l  

a g a i n s t  a n y  c o n c u r r e n t  t o r t f e a s o r  i n  t h e  same m a n n e r  a s  a n y  o t h e r  

p e r s o n  i n  s p i t e  o f  t h e  n e g l i g e n c e  o f  t h e  o t h e r  s p o u s e .  T h e  

s p o u s e  who h a s  b e e n  n e g l i g e n t  s h o u l d  b e  l i a b l e  t o  o t h e r  

t o r t f e a s o r s  f o r  c o n t r i b u t i o n  t o  t h e  e x t e n t  t h a t  t h e  n e g l i g e n t  

s p o u s e  w a s  r e s p o n s i b l e  f o r  t h e  damage s u f f e r e d  by h i s  o r  h e r  

s p o u s e .  

RECOMMENDATION -- # 3  

W e  recommend t h a t  s e c t i o n  5 o f  T h e  C o n t r i b u t o r y  
N e g l i g e n c e  A c t ,  R.S.A. 1 9 7 0 ,  c.  6 5  be r e p e a l e d .  

4 .  S e c t i o n  2 9 6 ( b ) ( i )  and  S e c t i o n  2 9 8 ( a )  o f  The A l b e r t a  ------- --- ------- -- --- 
I n s u r a n c e  AC t .  --------- --- 

S e c t i o n  2 9 6 ( b ) ( i )  o f  t h e  A l b e r t a  I n s u r a n c e  A c t  p r o v i d e s  t h a t  

a u t o m o b i l e  i n s u r a n c e  p o l i c i e s  s h a l l  n o t  r e n d e r  t h e  i n s u r e r  l i a b l e  



f o r  b o d i l y  i n j u r y  or  d e a t h  of  a s p o u s e  o r  c h i l d  o f  a n  i n s u r e d  

w h i l e  t h e  s p o u s e  or  c h i l d  i s  e i t h e r  a  p a s s e n g e r  o r  g e t t i n g  i n t o  

o r  o u t  o f  t h e  a u t o m o b i l e .  T h i s  s e c t i o n  f r u s t r a t e s  t h e  e f f e c t i v e  

d i s t r i b u t i o n  o f  s u c h  losses among t h e  members o f  t h e  m o t o r i n g  

p u b l i c  w h i c h  w e  b e l i e v e  t o  b e  t h e  p r o p e r  f u n c t i o n  o f  i n s u r a n c e ,  

a n d ,  i f  i n t e r - s p o u s a l  immuni ty  i s  a b o l i s h e d ,  w i l l  impose  o n  

s p o u s e s  a l i a b i l i t y  a g a i n s t  w h i c h  t h e y  c a n n o t  i n s u r e .  To  r e f r a i n  

f r o m  amending  t h i s  p r o v i s i o n  would  r e n d e r  a l m o s t  n u g a t o r y  t h e  

a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  immuni ty  i n  t h e  v e r y  f i e l d ,  t h e  

n e g l i g e n t  o p e r a t i o n  o f  a  motor v e h i c l e ,  t h a t  t h e  v a s t  p r o p o r t i o n  

o f  s u c h  t o r t  claims are  t o  e x p e c t e d .  

Assuming t h a t  i n t e r - s p o u s a l  t o r t  immuni ty  is  a b o l i s h e d ,  t h a t  

s e c t i o n  5 o f  T h e  C o n t r i b u t o r y  N e g l i g e n c e  A c t  is  r e p e a l e d  and  t h a t  

t h e  r e s t r i c t i o n  o n  t h e  g u e s t  p a s s e n g e r ' s  r i g h t  o f  r e c o v e r y  is  

e l i m i n a t e d ,  w e  w i l l  c o n s i d e r  t h e  r e s u l t  o f  a  t w o - c a r  c o l l i s i o n  i n  

w h i c h  a s p o u s e - p a s s e n g e r  s u f f e r s  b o d i l y  i n j u r i e s  as  a r e s u l t  o f  

t h e  n e g l i g e n c e  o f  t h e  s p o u s e - d r i v e r  and  t h e  d r i v e r  o f  t h e  o t h e r  

v e h i c l e .  T h e  t w o  d r i v e r s  a r e  c o n c u r r e n t  t o r t f e a s o r s  and  would  b e  

j o i n t l y  a n d  s e v e r a l l y  l i a b l e  f o r  i n j u r y  s u s t a i n e d  by t h e  s p o u s e .  

The i n j u r e d  s p o u s e  c o u l d  s u e  t h e  d r i v e r  o f  t h e  o t h e r  v e h i c l e  and 

o b t a i n  j u d g m e n t  i n  f u l l  a g a i n s t  him and  r e c o v e r  f r o m  h i s  

i n s u r a n c e  company,  a s s u m i n g  h e  h a s  s u f f i c i e n t  i n s u r a n c e  c o v e r a g e .  

T h e  d r i v e r  o f  t h e  o t h e r  v e h i c l e ,  o r  r a t h e r  h i s  i n s u r a n c e  company,  

would  b e  e n t i t l e d  t o  c o n t r i b u t i o n  a g a i n s t  t h e  t o r t f e a s o r - s p o u s e  

a c c o r d i n g  t o  t h e  e x t e n t  o f  t h e  t o r t f e a s o r - s p o u s e ' s  r e s p o n s i b i l i t y  



f o r  t h e  damage.  However ,  t h e  i n s u r e r  o f  t h e  t o r t f e a s o r - s p o u s e  

would  n o t  b e  l i a b l e  f o r  c o n t r i b u t i o n  b e c a u s e  t h e  l i a b i l i t y  would  

a r i s e  o u t  o f  t h e  b o d i l y  i n j u r y  t o  t h e  s p o u s e  o f  t h e  i n s u r e d  w h i c h  

is a n  e x c e p t i o n  t o  l i a b i l i t y  o f  t h e  i n s u r e r  u n d e r  s e c t i o n  

2 9 6 ( b ) ( i )  o f  T h e  A l b e r t a  I n s u r a n c e  A c t .  C o n s e q u e n t l y ,  t h e  

i n s u r e r  o f  t h e  o t h e r  v e h i c l e  would  o n l y  r e a l i z e  o n  i t s  s u b r o g a t e d  

c o n t r i b u t i o n  j u d g m e n t  a g a i n s t  t h e  t o r t f e a s o r - s p o u s e  p r o v i d e d  t h a t  

h e  had  s u f f i c i e n t  a s s e t s .  T h i s  d o e s  n o t  a p p e a r  t o  b e  f a i r  t o  t h e  

i n s u r e r  o f  t h e  o t h e r  v e h i c l e ,  n o r  d o e s  i t  seem f a i r  t h a t  t h e  

t o r t f e a s o r - s p o u s e  was n o t  a l l o w e d  t o  i n s u r e  a g a i n s t  t h i s  

l i a b i l i t y .  Assuming i t  is  a  o n e - c a r ,  or  a  two-car c o l l i s i o n  i n  

w h i c h  o n l y  t h e  s p o u s e - d r i v e r  is n e g l i g e n t ,  t h e  i n j u r e d - s p o u s e  

would  b e  a b l e  t o  o b t a i n  j u d g m e n t  a g a i n s t  t h e  s p o u s e - d r i v e r  b u t  

t h e  i n s u r e r  o f  t h e  s p o u s e - d r i v e r  would  n o t  b e  l i a b l e  b e c a u s e  o f  

s e c t i o n  2 9 6 ( b ) ( i )  o f  The A l b e r t a  I n s u r a n c e  A c t .  I f  t h e  i n j u r e d  

s p o u s e  were n o t  a b l e  t o  r e c o v e r  o n  t h e  judgment  a g a i n s t  t h e  

t o r t f e a s o r - s p o u s e ,  t h e  i n j u r e d  s p o u s e  would  b e  a b l e  t o  c la im f r o m  

t h e  Motor V e h i c l e  A c c i d e n t  C l a i m s  Fund upon a s s i g n m e n t  o f  t h e  

j u d g m e n t  a g a i n s t  t h e  t o r t f e a s o r - s p o u s e .  

The r e s u l t s  i n  motor v e h i c l e  a c c i d e n t s  which  f l o w  f rom t h e  

a b o l i t i o n  o f  i n t e r - s p o u s a l  t o r t  i m m u n i t y ,  t h e  repeal  o f  s e c t i o n  5 

o f  T h e  C o n t r i b u t o r y  N e g l i g e n c e  A c t  and  t h e  e l i m i n a t i o n  o f  t h e  

d i s c r i m i n a t i o n  a g a i n s t  t h e  g r a t u i t o u s  p a s s e n g e r  a re  u n d e s i r a b l e ,  

i n  some cases a s  i n d i c a t e d  a b o v e ,  u n l e s s  s e c t i o n  2 9 6 ( b ) ( i )  o f  t h e  

A l b e r t a  I n s u r a n c e  A c t  is amended so t h a t  a n  i n s u r e r  is  l i a b l e  f o r  



i n j u r y  o r  d e a t h  o f  t h e  s p o u s e  o f  t h e  i n s u r e d .  I f  t h e  l a w  

s u b j e c t s  a p e r s o n  t o  l i a b i l i t y ,  t h e  l a w  s h o u l d  n o t  s p e c i f i c a l l y  

p r o v i d e  t h a t  t h e  i n s u r e r  i s  n o t  r e s p o n s i b l e  f o r  s u c h  l i a b i l i t y .  

I f  t h e r e  is a  r i s k ;  one s h o u l d  b e  a b l e  t o  i n s u r e  a g a i n s t  t h e  

r i s k .  T h e r e  a p p e a r s  t o  b e  n o  j u s t i f i c a t i o n  f o r  p r e v e n t i n g  

i n s u r a n c e  c o m p a n i e s  f rom p r o v i d i n g  i n s u r a n c e  a g a i n s t  t h e  r i s k  o f  

b o d i l y  i n j u r y  o r  d e a t h  o f  t h e  s p o u s e  of t h e  i n s u r e d  w h i l e  b e i n g  

c a r r i e d  i n  a n  a u t o m o b i l e .  

The  o n l y  i s s u e  is w h e t h e r  t h e  c o v e r a g e  s h o u l d  b e  p e r m i t t e d  

o r  w h e t h e r  i t  is  t o  b e  r e q u i r e d .  W e  b e l i e v e  t h a t  a n  i n j u r e d  

s p o u s e  s h o u l d  h a v e  t h e  same r i g h t s  as  a n y  member o f  t h e  g e n e r a l  

p u b l i c .  A member of t h e  ge i i t ? ra l  p u b l i c  h a s  t h e  b e n e f i t  o f  

c o m p u l s o r y  a u t o m o b i l e  i n s u r a n c e .  W e  t h e r e f o r e  t h i n k  t h a t  T h e  

A l b e r t a  I n s u r a n c e  A c t  s h o u l d  b e  amended so  t h a t  t h e  

i n j u r e d - s p o u s e  r e c e i v e s  c o m p a r a b l e  p r o t e c t i o n .  T h i s  means  n o t  

o n l y  a n  amendment o f  s e c t i o n  2 9 6 ( b ) ( i )  o f  The A l b e r t a  I n s u r a n c e  

A c t  b u t  a l s o  t h e  r e p e a l  o f  s e c t i o n  2 9 8 ( a )  o f  t h a t  A c t .  S e c t i o n  

2 9 8 ( a )  o f  t h e  A c t  p r o v i d e s  t h a t  a n  i n s u r e r  may by e n d o r s e m e n t  

exclude l i a b i l i t y  f o r  loss  o r  damage r e s u l t i n g  f r o m  bodily i n j u r y  

o r  t h e  d e a t h  o f  a p a s s e n g e r  o f  u au-ile. . omor ,  t h e  

standard automobile p o l i c y  a p p r o v e d  by t h e  S u p e r i n t e n d e n t  of 

I n s u r a n c e  u n d e r  section 284  o f  The Alberta I n s u r a n c e  A c t  does n o t  

e x c l u d e  t h i s  l i a b i l i t y .  I n  1 9 7 7 ,  an amendment w a s  made t o  T h e  

A l b e r t a  I n s u r a n c e  A c t  w h i c h  w o u l d  n o  l o n g e r  permi t  an i n s u r e r  t o  

do so b u t  t h i s  s e c t i o n  is o n l y  t o  come i n t o  f o r c e  o n  a d a t e  f i x e d  



by p r o c l a m a t i o n  and  n o  d a t e  h a s  y e t  b e e n  f i x e d .  We c o n c u r  w i t h  

t h e  1 9 7 7  amendment t o  The A l b e r t a  I n s u r a n c e  A c t  and  t h i n k  t h a t  i t  

s h o u l d  b e  p r o c l a i m e d  a s  s o o n  as  p o s s i b l e .  

I f  a  s p o u s e  is  t o  h a v e  t h e  same r i g h t s  a s  a  member o f  t h e  

g e n e r a l  p u b l i c ,  i t  would  b e  a n o m a l o u s  f o r  s e c t i o n  2 9 6 ( b ) ( i )  o f  

The A l b e r t a  I n s u r a n c e  A c t  t o  c o n t i n u e  t o  p r o v i d e  t h a t  t h e  i n s u r e r  

i s  n o t  l i a b l e  u n d e r  a  motor v e h i c l e  l i a b i l i t y  p o l i c y  f o r  i n j u r y  

o r  d e a t h  o f  a c h i l d  o f  a n y  p e r s o n  i n s u r e d  by t h e  c o n t r a c t .  A t  

t h e  p r e s e n t  t i m e ,  a n  i n j u r e d  c h i l d - p a s s e n g e r  c a n  s u e  t h e  

p a r e n t - d r i v e r  p r o v i d e d  t h a t  p e r s o n  h a s  b e e n  g r o s s l y  n e g l i g e n t  

a n d ,  i f  o u r  r e c o m m e n d a t i o n  f o r  t h e  e l i m i n a t i o n  o f  t h e  r e s t r i c t i o n  

o n  t h e  r i g h t  o f  r e c o v e r y  o f  a  g r a t u i t o u s  p a s s e n g e r  i s  a c c e p t e d ,  

t h e  i n j u r e d  c h i l d - p a s s e n g e r  w i l l  b e  a b l e  t o  s u e  w h e r e  t h e  

p a r e n t - d r i v e r  h a s  s i m p l y  b e e n  n e g l i g e n t .  I f  i n s u r a n c e  is 

u n a v a i l a b l e ,  n o  a c t i o n  is  l i k e l y  t o  b e  b r o u g h t  w h e r e  t h e  f a m i l y  

is l i v i n g  t o g e t h e r .  I f  t h e  p a r e n t s  a r e  s e p a r a t e d  or  d i v o r c e d  a n d  

a c h i l d  i s  i n j u r e d  i n  t h e  a u t o m o b i l e  o f  t h e  p a r e n t  who h a s  n o t  

b e e n  g r a n t e d  c u s t o d y ,  i t  is  p o s s i b l e  t h a t  a n  a c t i o n  may b e  

b r o u g h t  a g a i n s t  t h e  g r o s s l y  n e g l i g e n t  d r i v e r - p a r e n t  and  when t h e  

g u e s t  p a s s e n g e r  r e s t r i c t i o n  i s  removed a g a i n s t  t h e  n e g l i g e n t  

d r i v e r - p a r e n t .  T h i s  a p p e a r s  t o  b e  a r i s k  f o r  w h i c h  i n s u r a n c e  

s h o u l d  b e  a v a i l a b l e .  I n  a d d i t i o n ,  s i n c e  w e  d o  n o t  b e l i e v e  t h a t  

t h e  p o s s i b i l i t y  o f  c o l l u s i v e  c l a i m s  as b e t w e e n  s p o u s e s  is  a  v a l i d  

a r g u m e n t  f o r  e i t h e r  i n t e r - s p o u s a l  t o r t  immuni ty  or  t h e  d e n i a l  o f  

motor v e h i c l e  l i a b i l i t y  i n s u r a n c e  c o v e r a g e  f o r  a s p o u s e ,  i t  m u s t  



a l s o  b e  r e j e c t e d  f o r  t h e  d e n i a l  o f  s u c h  i n s u r a n c e  c o v e r a g e  f o r  

c l a i m s  o f  c h i l d r e n  a g a i n s t  t h e i r  p a r e n t s .  T h i s  is  t h e  c o n c l u s i o n  

r e a c h e d  b y  t h e  O n t a r i o  Law Reform C ~ m r n i s s i o n , ~ ~  t h e  Newfoundland 

F a m i l y  Law a n d  t h e  M a n i t o b a  Law Reform  omm mission.^^ We 

c o n c u r  i n  t h e i r  c o n c l u s i o n .  

W e  r e c o g n i z e  t h a t  t h e  a d d i t i o n a l  motor v e h i c l e  l i a b i l i t y  

i n s u r a n c e  c o v e r a g e  may r e s u l t  i n  a n  i n c r e a s e  i n  premiums.  I n  a 

l e t t e r  t o  t h e  I n s t i t u t e  d a t e d  F e b r u a r y  1 6 ,  1 9 7 6 ,  t h e  I n s u r a n c e  

B u r e a u  o f  Canada s t a t e d  t h a t  " a n  i n c r e a s e  i n  p u r e  claims costs  o f  

u p  t o  2 1 / 2 %  c a n  b e  e x p e c t e d  i f  t h e r e  is  a n  e l i m i n a t i o n  o f  

i n t e r - s p o u s a l  immuni ty  f r o m  s u i t " .  S i n c e  t h e  d a t e  o f  t h a t  

l e t t e r ,  t h e r e  h a s  b e e n  a n  i n c r e a s e  i n  t h e  " n o - f a u l t "  a c c i d e n t  

b e n e f i t s  u n d e r  w h i c h  a  s p o u s e - p a s s e n g e r  is  c o m p e n s a t e d  w i t h o u t  

p r o o f  o f  n e g l i g e n c e ,  a n d  t h i s  p a r t  o f  t h e  cos t  o f  c o m p e n s a t i n g  

t h e  s p o u s e - p a s s e n g e r  is  p r e s u m a b l y  i n c l u d e d  i n  t h e  e x i s t i n g  

premiums.  I n  v i e w  o f  t h i s ,  w e  h o p e  t h a t  n o  i n c r e a s e  i n  premiums 

may b e  n e c e s s a r y .  However ,  w e  r e g a r d  s u c h  i n s u r a n c e  c o v e r a g e  a s  

v i t a l  i n  a  c o m p a s s i o n a t e  s o c i e t y  which  is  c o n c e r n e d  w i t h  a n  

e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  losses which  a r i s e  i n e v i t a b l y  o u t  

o f  motor v e h i c l e  t r a f f i c .  S e c t i o n  2 9 6 ( b ) ( i )  o f  The A l b e r t a  

I n s u r a n c e  A c t  a p p e a r s  t o  p r o c l a i m  t h a t  b o d i l y  i n j u r y  o r  d e a t h  t o  ------------------ 
4 2 .  R e p o r t  o n  F a m i l y  Law: T o r t s  ( 1 9 6 9 )  a t  p.  6 9 .  

4 3 .  R .  G u s h u e  e t  a l . ,  F a m i l y  Law i n  Newfoundland ( 1 9 7 3 )  a t  p. 
3 4 0 .  

4 4 .  Report o n  t h e  A b o l i t i o n  o f  I n t e r - s p o u s a l  T o r t  Immuni ty  
( 1 9 7 2 )  a t  p p .  11-12 .  



a  s p o u s e  or  c h i l d  o f  a n y  i n s u r e d  p e r s o n  is  n o t  a  r i s k  t h a t  s h o u l d  

b e  s h a r e d  among t h e  m o t o r i n g  p u b l i c  t h r o u g h  t h e  mode o f  

i n s u r a n c e .  W e  d o  n o t  a c c e p t  s u c h  a premise. W e  t h i n k  t h a t  a 

s p o u s e  and c h i l d  s h o u l d  b e  e n t i t l e d  t o  s h a r e  w i t h  a l l  o t h e r  

members o f  t h e  g e n e r a l  p u b l i c  i n  t h e  p r o t e c t i o n  a c c o r d e d  by 

c o m p u l s o r y  a u t o m o b i l e  i n s u r a n c e .  

RECOMMENDATION -- # 4  

W e  recommend t h a t  s e c t i o n  2 9 6 ( b ) ( i )  o f  T h e  
A l b e r t a  I n s u r a n c e  A c t ,  R.S.A. 1 9 7 0 ,  c. 1 8 7  b e  
r e p e a l e d  a n d  t h a t  s e c t i o n  6  o f  T h e  A l b e r t a  
I n s u r a n c e  Amendment A c t ,  1 9 7 7 ,  S.A. 1 9 7 7 ,  
c .  76  s h o u l d  b e  p r o c l a i m e d  as  s o o n  as 
p o s s i b l e .  

5 .  S e c t i o n  2 9 6 ( b ) ( i i )  - o f  -- The A l b e r t a  I n s u r a n c e  --- A c t .  

W e  h a v e  p r e v i o u s l y  recommended t h a t  s e c t i o n  2 9 6 ( b ) ( i )  a n d  

s e c t i o n  2 9 8 ( a )  o f  The A l b e r t a  I n s u r a n c e  A c t  s h o u l d  b e  r e p e a l e d  

b e c a u s e  t h e s e  p r o v i s i o n s  would  e f f e c t i v e l y  n u l l i f y  t o  a  v e r y  

s i g n i f i c a n t  e x t e n t  t h e  a b o l i t i o n  of i n t e r - s p o u s a l  t o r t  immuni ty  

i n  t h e  f i e l d  o f  motor v e h i c l e  n e g l i g e n c e ,  a  f i e l d  i n  w h i c h  t h e  

b u l k  o f  t o r t  c l a i m s  would  b e  l i k e l y  t o  a r i s e .  We a l so  b e l i e v e  

t h a t  s e c t i o n  2 9 6 ( b ) ( i i )  o f  t h e  A l b e r t a  I n s u r a n c e  A c t  s h o u l d  b e  

r e p e a l e d .  T h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  i n s u r e r  i s  n o t  l i a b l e  

u n d e r  a  motor v e h i c l e  l i a b i l i t y  p o l i c y  f o r  a n y  l i a b i l i t y  

r e s u l t i n g  f r o m  b o d i l y  i n j u r y  o r  d e a t h  o f  a n y  p e r s o n  i n s u r e d  by 

t h e  c o n t r a c t .  W e  b e l i e v e  t h a t  t h i s  s e c t i o n  s h o u l d  b e  r e p e a l e d  

b e c a u s e  o f  t h e  a n o m a l o u s  r e s u l t s  w h i c h  would  o c c u r  w e r e  i t  t o  



r e m a i n  w h i l e  s e c t i o n  2 9 6 ( b ) ( i )  a n d  2 9 8 ( a )  o f  T h e  A l b e r t a  

I n s u r a n c e  A c t  were r e p e a l e d  and  t h e  g u e s t  p a s s e n g e r  

d i s c r i m i n a t i o n  a b o l i s h e d .  

T h e  a n o m a l o u s  r e s u l t  w h i c h  would  f l o w  f r o m  a f a i l u r e  t o  

r e p e a l  s e c t i o n  2 9 6 ( b ) ( i i )  c a n  b e  i l l u s t r a t e d  b y  t h e  f o l l o w i n g  t w o  

e x a m p l e s .  B o t h  e x a m p l e s  w i l l  a s s u m e  t h a t  i n t e r - s p o u s a l  t o r t  

immuni ty  h a s  b e e n  a b o l i s h e d ,  t h a t  s e c t i o n s  2 9 6 ( b ) ( i )  a n d  2 9 8 ( a )  

o f  The A l b e r t a  I n s u r a n c e  A c t  h a v e  b e e n  r e p e a l e d  and  t h a t  g u e s t  

p a s s e n g e r  d i s c r i m i n a t i o n  h a s  b e e n  a b o l i s h e d .  

F i r s t l y ,  w e  w i l l  a s sume  t h a t  t h e  h u s b a n d  a n d  w i f e  d r i v e  o n e  

c a r  w h i c h  is owned a n d  i n s u r e d  by t h e  h u s b a n d .  I f  a  o n e - c a r  

c o l l i s i o n  o c c u r s  i n  w h i c h  t h e  h u s b a n d  is  n e g l i g e n t  a n d  t h e  

w i f e - p a s s e n g e r  is  i n j u r e d ,  t h e  w i f e  w i l l  b e  a b l e  t o  o b t a i n  a  

judgment  a g a i n s t  h e r  h u s b a n d  a n d  w i l l  b e  a b l e  t o  r e c o v e r  f r o m  h i s  

i n s u r a n c e  company o n  t h e  judgment .  However,  i f  h u s b a n d - p a s s e n g e r  

is i n j u r e d  i n  a  o n e - c a r  c o l l i s i o n  as  a r e s u l t  o f  h i s  w i f e ' s  

n e g l i g e n t  d r i v i n g ,  t h e  h u s b a n d  w i l l  b e  a b l e  t o  o b t a i n  a judgment  

a g a i n s t  h i s  w i f e  b u t  b e c a u s e  h e  is t h e  p e r s o n  i n s u r e d  by t h e  

c o n t r a c t  h i s  i n s u r a n c e  company w i l l  n o t  i n d e m n i f y  t h e  w i f e .  I f  

t h e  ca r  were owned a n d  i n s u r e d  by t h e  w i f e ,  w e  wou ld  h a v e  t h e  

o p p o s i t e  r e s u l t s .  

S e c o n d l y ,  w e  w i l l  a s sume  t h a t  w e  h a v e  a two car  f a m i l y  i n  

w h i c h  t h e  h u s b a n d  ( H )  owns a n d  i s  t h e  named i n s u r e d  o f  car  A and  

t h e  w i f e  (W) owns a n d  i s  t h e  named i n s u r e d  o f  c a r  B .  T h e  f o u r  



r e s u l t s  o f  a o n e - c a r  c o l l i s i o n  w i l l  b e  a s  f o l l o w s :  

(1) W i s  a  p a s s e n g e r  i n  car A owned a n d  d r i v e n  by H ;  H i s  

n e g l i g e n t  a n d  W i s  i n j u r e d ;  W may r e c o v e r  f r o m  H ' s  i n s u r a n c e  

company o n  j u d g m e n t  a g a i n s t  H .  

( 2 )  H i s  a p a s s e n g e r  i n  c a r  A owned by H a n d  d r i v e n  by W ;  W 

i s  n e g l i g e n t  and  H is  i n j u r e d ;  H may o b t a i n  a  judgment  a g a i n s t  W 

b u t  W i s  n o t  i n d e m n i f i e d  b y  H ' s  i n s u r a n c e  company b e c a u s e  H is 

t h e  p e r s o n  i n s u r e d  by t h e  c o n t r a c t .  

( 3 )  H is  a p a s s e n g e r  i n  c a r  B owned a n d  d r i v e n  by W ;  W i s  

n e g l i g e n t  a n d  H is  i n j u r e d ;  H may r e c o v e r  f r o m  W ' s  i n s u r a n c e  

company o n  j u d g m e n t  a g a i n s t  W .  

( 4 )  W is  a p a s s e n g e r  i n  c a r  B owned by W a n d  d r i v e n  by H ;  H 

i s  n e g l i g e n t  and  W i s  i n j u r e d ;  W may o b t a i n  a  j u d g m e n t  a g a i n s t  H 

b u t  H is  n o t  i n d e m n i f i e d  by W ' s  i n s u r a n c e  company b e c a u s e  W is  

t h e  p e r s o n  i n s u r e d  by t h e  c o n t r a c t .  

T h e s e  a n o m a l o u s  r e s u l t s  stem f r o m  s e c t i o n  2 9 6 ( b ) ( i i )  o f  The 

A l b e r t a  I n s u r a n c e  A c t  and  f l o w  f rom t h e  f o r t u i t o u s  e v e n t  o f  w h i c h  

s p o u s e  owns and i n s u r e s  t h e  c a r  and  w h i c h  s p o u s e  is a  p a s s e n g e r  

i n  t h e  c a r  w h i c h  is i n v o l v e d  i n  a  o n e - c a r  a c c i d e n t .  A s  a r e s u l t  

w e  t h i n k  t h a t  s e c t i o n  2 9 6 ( b ) ( i i )  s h o u l d  a l so  b e  r e p e a l e d .  T h e r e  

i s  a l s o  a n o t h e r  r e a s o n  why we t h i n k  t h a t  t h e  s e c t i o n  s h o u l d  b e  

r e p e a l e d .  I f  a n  i n s u r e r  made b o t h  t h e  owner  o f  t h e  c a r  a n d  h i s  

o r  h e r  s p o u s e  t h e  named i n s u r e d ,  t h e  i n s u r e r  would  n o t  b e  l i a b l e  



f o r  b o d i l y  i n j u r y  or  d e a t h  o f  e i t h e r  s p o u s e  as e a c h  would  b e  

p e r s o n s  i n s u r e d  by t h e  c o n t r a c t  r e g a r d l e s s  of  w h i c h  s p o u s e  i s  

d r i v i n g .  

I t  may a p p e a r  t o  b e  u n u s u a l  t h a t  a  named i n s u r e d  s h o u l d  b e  

a b l e  t o  r e c o v e r  f r o m  t h a t  p e r s o n ' s  i n s u r e r  f o r  i n j u r y  w h i c h  t h a t  

p e r s o n  s u s t a i n s  a s  a  r e s u l t  o f  t h e  o t h e r  s p o u s e ' s  n e g l i g e n c e .  

However ,  i t  is  t h e  n e g l i g e n t  s p o u s e  who would  b e  i n d e m n i f i e d  by 

t h e  i n s u r a n c e  u n d e r  s e c t i o n  A o f  t h e  s t a n d a r d  a u t o m o b i l e  p o l i c y  

f o r  l i a b i l i t y  imposed  upon t h e  n e g l i g e n t  s p o u s e .  The r e p e a l  o f  

s e c t i o n  2 9 6 ( b ) ( i i )  o f  T h e  A l b e r t a  I n s u r a n c e  A c t  would  n o t  e n a b l e  

a  named i n s u r e d  who n e g l i g e n t l y  i n f l i c t e d  i n j u r y  t o  h i m s e l f  o r  

h e r s e l f  t o  r e c o v e r  u n d e r  t h e  p o l i c y .  T h i s  is b e c a u s e  t h e  

s t a n d a r d  a u t o m o b i l e  p o l i c y  o n l y  i n d e m n i f i e s  a n  i n s u r e d  o r  a 

p e r s o n  d r i v i n g  w i t h  h i s  c o n s e n t  a g a i n s t  l i a b i l i t y  imposed  by l a w  

T h e  r e p e a l  o f  s e c t i o n  2 9 6 ( b ) ( i i )  w i l l  c o n f e r  t h e  g r e a t e s t  

b e n e f i t  upon t h e  s p o u s e  o f  t h e  i n s u r e d  by i n d e m n i f y i n g  t h a t  

s p o u s e  f o r  a n y  l i a b i l i t y  imposed  by l a w  r e s u l t i n g  f r o m  p e r s o n a l  

i n j u r y  t o  t h e  o w n e r - s p o u s e  w h i c h  is  c a u s e d  by t h e  d r i v e r - s p o u s e .  

T h e  r e p e a l  w i l l  a l s o  c o n f e r  a  b e n e f i t  i n  a n o t h e r  s i t u a t i o n .  I f  

t h e  o w n e r  and  i n s u r e d  permits a p e r s o n  t o  d r i v e  h i s  car  and  t h e  

o w n e r  a s  a  p a s s e n g e r  i n  h i s  own c a r  i s  i n j u r e d  by t h e  n e g l i g e n c e  

o f  t h e  d r i v e r ,  t h e  d r i v e r  would  b e  i n d e m n i f i e d  u n d e r  t h e  o w n e r ' s  

p o l i c y  f o r  t h e  l i a b i l i t y  imposed upon him f o r  i n j u r y  t o  t h e  

o w n e r .  W i t h o u t  t h e  r e p e a l  o f  s e c t i o n  2 9 6 ( b ) ( i i ) ,  t h e  d r i v e r  

would  n o t  b e  i n d e m n i f i e d  u n d e r  t h e  o w n e r ' s  p o l i c y  i n  r e g a r d  t o  



p e r s o n a l  i n j u r y  c a u s e d  t o  t h e  o w n e r  o f  t h e  c a r  b e c a u s e  t h i s  

l i a b i l i t y  r e s u l t s  f rom i n j u r y  t o  a p e r s o n  i n s u r e d  by t h e  

c o n t r a c t .  A t  t h e  p r e s e n t  time, t h e  d r i v e r  would  b e  i n d e m n i f i e d  

a g a i n s t  l i a b i l i t y  owed t o  t h e  o w n e r  i n  t h i s  s i t u a t i o n  o n l y  i f  t h e  

d r i v e r  h i m s e l f  were a n  i n s u r e d  u n d e r  a n o t h e r  s t a n d a r d  c o n t r a c t  

and  t h e  a u t o m o b i l e  which  h e  was d r i v i n g  was n o t  r e g u l a r l y  o r  

f r e q u e n t l y  u s e d  by him o r  by a n y  o t h e r  p e r s o n  r e s i d i n g  w i t h  him. 

When t h e  o w n e r  o f  a n  a u t o n ~ o b i l e  h a s  p e r m i t t e d  a n o t h e r  p e r s o n  

t o  d r i v e  a n d  i s  a p a s s e n g e r  i n  h i s  own v e h i c l e ,  i t  may b e  t h a t  i t  

is t h e  d r i v e r ' s  i n s u r e r  who s h o u l d  i n d e m n i f y  t h e  d r i v e r  f o r  a n y  

p e r s o n a l  i n j u r y  c a u s e d  t o  t h e  o w n e r  t h r o u g h  n e g l i g e n t  d r i v i n g  

r a t h e r  t h a n  t h e  o w n e r ' s  i n s u r e r .  We h a v e  n o  o p i n i o n  a b o u t  w h i c h  

o f  t w o  p o l i c i e s  s h o u l d  i n d e m n i f y  t h e  d r i v e r  a g a i n s t  l i a b i l i t y  

w h i c h  a r i s e s  t h r o u g h  t h e  n e g l i g e n t  o p e r a t i o n  o f  a motor v e h i c l e  

w h i c h  c a u s e s  p e r s o n a l  i n j u r y  t o  t h e  owner  of  t h e  motor v e h i c l e .  

W e  d o ,  h o w e v e r ,  b e l i e v e  t h a t  i n s u r a n c e  s h o u l d  b e  a v a i l a b l e  t o  

meet t h i s  r i s k .  W e  d o  n o t  t h i n k  t h a t  a s e p a r a t e  d r i v e r ' s  p o l i c y  

t o  i n d e m n i f y  t h e  s p o u s e  who w a s  d r i v i n g  t h e  o w n e r - s p o u s e  f o r  

l i a b i l i t y  f o r  p e r s o n a l  i n j u r y  n e g l i g e n t l y  c a u s e d  t o  t h e  

o w n e r - s p o u s e  i s  a  p r a c t i c a b l e  s o l u t i o n .  A l t h o u g h  The A l b e r t a  

I n s u r a n c e  A c t  p r o v i d e s  f o r  d r i v e r s '  p o l i c i e s ,  t h e s e  p o l i c i e s  a r e  

v e r y  u n u s u a l .  W e  t h i n k  t h a t  t h i s  p r o t e c t i o n  s h o u l d  b e  a v a i l a b l e  

u n d e r  t h e  s t a n d a r d  a u t o m o b i l e  p o l i c y .  



RECOMMENDATION - # 5  

We r e c o m m e n d  t h a t  s ec t ion  2 9 6 ( b ) ( i i )  of T h e  
A l b e r t a  Insurance  A c t ,  R .S .A.  1 9 7 0 ,  c .  1 8 7  be 
repea led .  

W . F .  BOWKER 

W.H. HUHLBURT 

D.B.  MASON 

J . P . S .  MCLAREN 

ELLEN P I C A K D  

W .A.  STEVENSON 

W.E. WILSON 

C h a i r m a n  

D i r e c t o r  

A p r i l ,  1 9 7 9  

( M r s .  Margaret D o n n e l l y  and M r .  K . P .  F raser  w e r e  m e m b e r s  of t h e  
B o a r d  w h e n  t h e  s u b s t a n t i v e  d e c i s i o n s  a b o u t  t h i s  R e p o r t  w e r e  m a d e  
and M r .  D .B .  M a s o n  j o i n e d  t h e  B o a r d  s u b s e q u e n t l y . )  



APPENDIX A 

Recommendations 

Recommendation - #1 

We recommend that subsection (2) of section 3 
of The Married Women's Act, R.S.A. 1970, 
c. 227 as amended by section ll(b) of The 
Attorney General Statutes Amendment, 1973, 
S.A. 1973, c. 61 be repealed and that a new 
subsection (2) of section 3 of The Married 
Women's Act be enacted as follows: Each of 
the parties to a marriage has the same right 
of action in tort against the other as if 
they were not married. 

Recommendation -- # 2  

We recommend that section 52(1) of The 
Alberta Hospitals Act, R.S.A. 1970, c. 174 be 
amended by striking out the first three lines 
and substituting the following: "Where a 
person suffers personal injuries as a result 
of a wrongful act or omission of another 
person who is not his spouse, and becomes a 
beneficiary...". 

Recommendation - # 3  

We recommend that section 5 of The 
Contributory Negligence Act, R.S.A. 1970, 
c. 65 be repealed. 

Recommendation - # 4 

We recommend that section 296(b)(i) of The 
Alberta Insurance Act, R.S.A. 1970, c. 187 be 
repealed and that section 6 of The Alberta 
Insurance Amendment Act, 1977, S.A. 1977, 
c. 76 should be proclaimed as soon as 
possible. 



Recommendation -- # 5  

We recommend that section 296(b)(ii) of The 
Alberta Insurance Act, R.S.A. 1970, c. 187 be 
repealed. 
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