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REPORT ON 
CONTRIBUTORY NEGLIGENCE AND CONCURRENT WRONGDOERS 

I. INTRODUCTION 

The s u b j e c t  of c o n t r i b u t o r y  negl igence and concurrent  

t o r t f e a s o r s  was s e l e c t e d  f o r  study f o r  two main reasons.  

F i r s t l y ,  t h e  Alber ta  Commissioners t o  what i s  now known a s  t he  

Uniform Law Conference of Canada have f o r  a  number of years  

taken a  very a c t i v e  i n t e r e s t  i n  t h i s  t op i c .  Secondly, s e v e r a l  

d e f e c t s  and omissions i n  t h i s  a r ea  of t he  law have been noted 

by t h e  j u d i c i a r y  and by l e g a l  schola rs .  For i n s t a n c e ,  a  judge 

i n  commenting upon a  s t a t u t e  comparable t o  our Tort-Feasors 

Act s t a t e d  t h a t  it was a  p i ece  of law reform which was i t s e l f  

i n  u rgen t  need of reform. 

I n  March, 1975, we  i s sued  a  Working Paper e n t i t l e d  

"Contr ibutory Negligence and Concurrent  Tor t f ea so r s "  which was 

widely c i r c u l a t e d  among i n t e r e s t e d  groups. We have obtained 

b e n e f i t  from a  number of thought fu l  and c o n s t r u c t i v e  comments 

on t h e  paper. We have a l s o  der ived  much a s s i s t a n c e  from d i s -  

cus s ions  wi th  a  committee of lawyers named by the  Alber ta  Branch 

of t h e  Canadian Bar Assoc ia t ion ,  from the  Working paper1 and t h e  

~ e ~ o r t ~  of t he  Law Commission of England on Con t r ibu t ion  and 

a  pe rcep t ive  a r t i c l e  e n t i t l e d ,  "Contr ibut ion i n  a  Cont rac tua l  

s e t t i n g t t 3  by Professor  Weinrib. We have a l s o  had the  b e n e f i t  

of  t h e  1975 Report of t he  Alber ta  Commissioners on Cont r ibu tory  

Negligence and T o r t f e a s o r s  t o  t he  Uniform Law Conference of 

~ a n a d a . ~  The Cont r ibu tory  Negligence ~ c t ~  enacted by Pr ince  

Edward I s l and  i n  1978 has a l s o  been of a s s i s t a n c e  t o  us. Some 

of t h e  t e n t a t i v e  op in ions  expressed i n  our Working Paper have 

a s  a  r e s u l t  been changed o r  modified. 

1 Law Com., Working Paper No. 59 (March 1 4 ,  1975) .  

2 Law Com. No. 79, Report on Cont r ibu t ion  (March 9, 1977) .  

3  (1976) ,  54 Can. Bar Rev. 338. 

4 1975 Proceedings,  66. 



Every common law j u r i s d i c t i o n  i n  Canada has l e g i s l a t i o n  

i n  regard  t o  c o n t r i b u t o r y  negl igence.  Indeed Canada among 

Commonwealth c o u n t r i e s  has played a  pioneer  r o l e  i n  t he  reforms 

which have given gene ra l  a p p l i c a t i o n  t o  such l e g i s l a t i o n .  I n  

1924 Ontar io  passed t h e  f i r s t  gene ra l  Act which abrogated the  

a l l  o r  nothing approach of t h e  common law and s u b s t i t u t e d  a  

r u l e  which merely d imin ishes  t h e  damages f o r  which a  cont r ibu-  

t o r i l y  neg l igen t  p l a i n t i f f  can recover  i n  p ropor t ion  t o  t he  

degree  of h i s  own f a u l t .  L a t e r  i n  1924, t h e  Conference of t he  

Commissioners on Uniformity of L e g i s l a t i o n  adopted a  Uniform 

Act e n t i t l e d  The Cont r ibu tory  Negligence Act. A l l  of t h e  

p r o v i n c i a l  enactments now fo l low t h e  Uniform Act c l o s e l y ,  

a l though  t h e  s t a t u t e s  of Ontar io  and Manitoba a r e  somewhat 

d i f f e r e n t  i n  form. 

An important  r e v i s i o n  of The Uniform Act occurred i n  1935. 7  

I t  provided a  remedy f o r  another  d e f e c t  of t h e  common law by 

providing f o r  c o n t r i b u t i o n  between t o r t f e a s o r s  whose f a u l t  

c o n t r i b u t e s  t o  t he  same damage. 

With very minor modi f ica t ion  the  r ev i sed  Uniform Act was 
8  enacted i n  Alber ta  i n  1937. However, i n  t h e  previous  year  t he  

A lbe r t a  l e q i s l a t u r e  had enacted The Tort-Feasors Act, which 

a l s o  provides  f o r  c o n t r i b u t i o n  between t o r t f e a s o r s  but  employs 

terminology d i f f e r e n t  from t h a t  used i n  t h e  Uniform Act. 

This  s t a t u t e  was adopted verbat im from s e c t i o n  6 of England's  

Law Reform (Married Women and T o r t f e a s o r s )  Act 1935 which 

r e s u l t e d  from t h e  Law Revision Committee's Third In t e r im  Report 

6 1924 Proceedings,  36. 

7 1935 Proceedings ,  Appendix E. 

8  S.A. 1937, c .  18. The Cont r ibu tory  Negligence Act, R.S.A. 
1970, c .  65 is  reproduced a s  Appendix B t o  t h i s  Report.  

9 S.A. 1936, c. 22. The Tort-Feasors Act, R.S.A. 1 9 7 0 ,  
c .  365 i s  reproduced a s  Appendix C t o  t h i s  Report.  
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of 1934. A s  w e l l  a s  providing f o r  c o n t r i b u t i o n ,  it provides 

t h a t  a  judgment a g a i n s t  one j o i n t  t o r t f e a s o r  does not  bar an 

a c t i o n  a g a i n s t  ano ther  j o i n t  t o r t f e a s o r  who would have teen  

l i a b l e  i f  sued f o r  t h e  same damage. The common law r u l e  under 

which a  judgment, though u n s a t i s f i e d ,  d ischarged o the r  j o i n t  

t o r t f e a s o r s ,  was based on t h e  a r t i f i c i a l  and t e c h n i c a l  reason- 

i n g  t h a t  t h e r e  is only one cause of a c t i o n  which is  completely 

conver ted i n t o  t h e  judgment. The r u l e  d id  no t  apply t o  s eve ra l  

concur ren t  t o r t f e a s o r s .  

I n  a d d i t i o n  t o  Alber ta ,  Nova Sco t i a  and New Brunswick have 

T o r t f e a s o r s  Acts. Ontar io  and Saskatchewan dea l  wi th  some of 

t h e s e  problems i n  t h e i r  Cont r ibu tory  Negligence s t a t u t e s .  

Manitoba has combined t h e  two s t a t u t e s .  The o t h e r  provinces  

have s t a t u t e s  d e a l i n g  mainly wi th  c o n t r i b u t o r y  negl igence and 

on ly  i n c i d e n t a l l y  wi th  con t r ibu t ion .  

The Cont r ibu tory  Negligence Act and The Tort-Feasors Act 

a r e  va luab le  p i eces  of law reform. The Cont r ibu tory  Negligence 

Act i n  p a r t i c u l a r  made a  fundamental improvement i n  t o r t  law. 

The two Acts,  however, have some lacunae and g ive  r i s e  t o  

some problems of i n t e r p r e t a t i o n .  The time has come t o  re-  

examine them in o rde r  t o  r e c o n c i l e  them, t o  c l a r i f y  t h e m ,  t o  

f i l l  any lacunae and t o  cons ider  whether o r  not  t h e i r  p r i n c i p l e s  

should be extended t o  ca ses  n o t  now wi th in  them, and we do so 

i n  t h i s  r e p o r t .  We w i l l  i n  s e p a r a t e  r e p o r t s  d e a l  with gues t  

passenger l e g i s l a t i o n  and in t e r - spousa l  t o r t  immunity which a r e  

r e f l e c t e d  i n  s e c t i o n s  4 and 5 of t he  Cont r ibu tory  Negligence 

Act and which were d i scussed  i n  our Working Paper. 

1 0  Cmd. 4637. 



11. CONSOLIDATION OF STATUTES 

An i n i t i a l  i s s u e  is whether The Contr ibutory Negligence 

Act and The Tort-Feasors Act should be conso l ida ted  i n t o  one 

s t a t u t e .  W e  w i l l  b r i e f l y  d e s c r i b e  t he  s u b j e c t  mat te r  of t he  

two s t a t u t e s  i n  o rder  t o  expla in  our a f f i r m a t i v e  answer. 

One person,  P I  can recover  damages from another ,  D ,  whose 

neg l igence  caused l o s s  o r  damages t o  P. However, a t  common law, 

P could no t  recover  damage i f  h i s  own f a u l t  con t r ibu t ed  t o  t he  

l o s s  o r  damage, i.e., i f  he had been c o n t r i b u t o r i l y  neg l igen t .  

This  d o c t r i n e  appears  t o  have developed from B u t t e r f i e l d  v. 

F o r r e s t e r  i n  which Lord Ellenborough, C. J. s t a t e d  : "Two 

t h i n g s  must concur t o  suppor t  t h i s  a c t i o n ,  an o b s t r u c t i o n  i n  

t h e  road by the  f a u l t  of t h e  defendant ,  and no want of o rd ina ry  

c a r e  t o  avoid it on t h e  p a r t  of t he  p l a i n t i f f .  "' Sect ion  2  (1) 

of The Cont r ibu tory  Negligence Act changes t h i s  l a t t e r  common 

law r u l e .  I ts  e f f e c t  i s  t h a t  P  must bear h i s  own damage o r  

l o s s  i n  t h e  degree i n  which he was a t  f a u l t .  This  r e p r e s e n t s  

a  r ecogn i t i on  t h a t  t h e  Admiralty r u l e ,  which then provided f o r  

t h e  apport ioning of damages, was more e q u i t a b l e  than  t h e  common 

law r u l e .  

Where t h e r e  a r e  two o r  more defendants ,  D l  and D 2 ,  t h e  

s i t u a t i o n  i s  more complicated.  P i s  s t i l l  l i a b l e  t o  make good 

h i s  own damage o r  l o s s  i n  t h e  degree i n  which he was a t  f a u l t .  

While s e c t i o n  2 (1) is  ambiguous, t he  combined e f f e c t  of it 

and s e c t i o n  3 ( 2 )  i s  t h a t  D l  and D2 a r e  j o i n t l y  and s e v e r a l l y  

l i a b l e  t o  h i m  f o r  t h e i r  combined shares ;  t h a t  is, P can ob ta in  

judgment f o r  t h e  whole of h i s  l o s s  a g a i n s t  e i t h e r  o r  both, 

s u b j e c t  t o  reduc t ion  f o r  h i s  own con t r ibu to ry  negl igence.  

1 (1809),  103 E.R.  926 a t  p. 927. 



I f  D l  was compelled t o  compensate P  f o r  a l l  t h e  l o s s  o r  

damage t h a t  P had sus t a ined ,  t h e  gene ra l  common law r u l e  was 

t h a t  he could not  ob t a in  c o n t r i b u t i o n  from D2. The r u l e  is 

g e n e r a l l y  regarded a s  having i ts  source  in Merryweather v. 

?Tixan2 which held  t h a t  a  j o i n t  t o r t f e a s o r  who had s a t i s f i e d  - 
a  judgment could n o t  c la im c o n t r i b u t i o n  from the  o the r  j o i n t  

t o r t f e a s o r .  The r u l e  was app l i ed  no mat te r  how s l i g h t  t he  

r e l a t i v e  f a u l t  of D l  and no ma t t e r  how g r e a t  t he  r e l a t i v e  f a u l t  

of  D2.  The reason advanced f o r  it was t h a t  a  c la im fo r  contr ibu-  

t i o n  must be based on an implied c o n t r a c t  between wrongdoers 

and t h a t  such a  c o n t r a c t  i s  n e c e s s a r i l y  i l l e g a l  and void being 

made i n  contemplation of a  wrongful ac t .  This reasoning is  

unconvincing. In  Palmer v. Wick and Pulteneytown Steam Shipping 

Co., Lord Herschel1 thought  t h a t  t he  r u l e  a g a i n s t  c o n t r i b u t i o n  - 
". . . does n o t  appear t o  be founded on any p r i n c i p l e  of j u s t i c e  

o r  equ i ty ,  o r  even of p u b l i c  po l i cy  . . . - I 3  Both s e c t i o n  

3  ( 2 )  of The Cont r ibu tory  Negligence Act and s e c t i o n  4 (1) ( c )  

of  The Tort-Feasors Act r e v e r s e  t h e  common law r u l e  and al low 

D l  t o  c la im c o n t r i b u t i o n  from D2. Therefore ,  in regard  t o  

c o n t r i b u t i o n  between t o r t f  e a s o r s ,  t he  two s t a t u t e s  d e a l  wi th  

t h e  same s u b j e c t  ma t t e r  bu t  do so i n  a  somewhat d i f f e r e n t  

fashion.  I n  County of Parkland v. ~ t e t a r , ~  M r .  J u s t i c e  

Dickson found the  c o n t r i b u t i o n  prov is ions  i n  t h e  two s t a t u t e s  

t o  be i n  d i r e c t  c o n f l i c t .  Sec t ion  3 ( 2 )  of The Cont r ibu tory  

Negligence Act would a l low D l  t o  ob ta in  c o n t r i b u t i o n  from D2. 

Sec t ion  4 (1) ( c )  of The Tort-Feasors Act, a s  cons t rued  by the  

c o u r t ,  however, does n o t  a l low one t o r t f e a s o r ,  D l ,  t o  c la im 

c o n t r i b u t i o n  from ano the r ,  D2, un l e s s  t he  o t h e r ,  D 2 ,  i s  l i a b l e  

2  (17991, 101 E.R. 1337. 

3  [I8941 A.C. 318, (H.L.) a t  p. 324. 

4 [I9751 2 S.C.R. 884.  



f o r  t h e  damage, and i n  t he  S t e t a r  case  D2, a  mun ic ipa l i t y ,  

had no t  been given t imely n o t i c e  of t he  claim a g a i n s t  it. The 

p rov i s ions  i n  the  two s t a t u t e s  would a s  a  r e s u l t  produce 

oppos i t e  r e s u l t s .  M r .  J u s t i c e  Dickson resolved the  c o n f l i c t  by 

holding t h a t  The Tort-Feasors Act, because it "addresses  i t s e l f  

more p a r t i c u l a r l y  t o  . . . the  ques t ion  of recovery a s  between 

t o r t - f e a s o r s , "  t akes  precedence over The Cont r ibu tory  Negligence 

Act which "concerns g e n e r a l l y  t he  ques t ion  of c o n t r i b u t o r y  

negl igence" .  5 

A t  common law, i f  D l  and D 2  were j o i n t  t o r t f e a s o r s ,  and 

i f  P  obta ined judgment a g a i n s t  D l  only,  P was precluded from 

su ing  D 2 .  This r e s u l t  ensued even though P ' s  judgment a g a i n s t  

D l  remained u n s a t i s f i e d .  This  r u l e  was based on the  idea  t h a t  

t h e r e  is only one cause  of a c t i o n  where t h e r e  a r e  j o i n t  t o r t -  

f e a s o r s  and it merges i n  t h e  judgment. I t  d i d  n o t  apply t o  

concur ren t  t o r t f e a s o r s  who con t r ibu ted  t o  t he  same l o s s  o r  

damage because t h e r e  a r e  a s  many causes  of a c t i o n  a s  t h e r e  a r e  

concur ren t  t o r t f e a s o r s .  Sec t ion  4 (1) ( a )  of The Tort-Feasors 

Act p rov ides  t h a t  a  judgment a g a i n s t  D l  is no t  a  bar t o  a  c la im 

a g a i n s t  D 2  even though they a r e  j o i n t  t o r t f e a s o r s .  I n  o rde r  

t o  discourage m u l t i p l i c i t y  of a c t i o n s ,  s e c t i o n  4 (1) ( b )  precludes  

P from ob ta in ing  i n  a  l a t e r  a c t i o n  a  l a r g e r  damage award than 

t h a t  obta ined i n  t h e  f i r s t ,  whether o r  n o t  D l  and D 2  a r e  j o i n t  

t o r t f e a s o r s .  I n  a d d i t i o n ,  t h e  p l a i n t i f f  i s  not  e n t i t l e d  t o  

c o s t s  un l e s s  t h e r e  a r e  reasonable  grounds f o r  b r ing ing  the  

second ac t ion .  

W e  w i l l  now summarize t he  p r i n c i p a l  e f f e c t s  of the  two 

s t a t u t e s .  Despi te  h i s  c o n t r i b u t o r y  negl igence a  person can recover 

f o r  t h a t  p a r t  of h i s  l o s s  o r  damage not  a t t r i b u t a b l e  to  h i s  own 

f a u l t ;  t o r t f e a s o r s  may o b t a i n  c o n t r i b u t i o n  from o the r  j o i n t  o r  

concurrent  t o r t f e a s o r s ;  and the  p l a i n t i f f ,  a l though he has 

5 Ib id . ,  p. 898.  - 
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obta ined  a  judgment a g a i n s t  one j o i n t  t o r t f e a t o r ,  can sue 

t h e  o the r s .  Both s t a t u t e s  a r e  concerned wi th  problems a r i s i n g  

from c a s e s  i n  which the  f a u l t  of  more than one person c o n t r i b u t e s  

t o  t he  same damage. We th ink  t h a t  it would c o n t r i b u t e  t o  both 

c l a r i t y  and o r d e r l i n e s s  f o r  the  whole s u b j e c t  mat te r  t o  be 

d e a l t  wi th  i n  one s t a t u t e .  

RECOMMENDATION # 1 

The s u b j e c t  m a t t e r  o f  The C o n t r i b u t o r y  Neg l igence  
Ac t  and The T o r t - F e a s o r s  Ac t  shou ld  be  c o n s o l i d a t e d  
i n t o  one s t a t u t e .  
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111. CONTRIBUTORY NEGLIGENCE 

(1) The Doctrine of t h e  Las t  Clear  Chance 

The gene ra l  common law r u l e  t h a t  a  p l a i n t i f f  who w a s  

c o n t r i b u t o r i l y  neg l igen t  could no t  recover  produced harsh 

r e s u l t s ,  p a r t i c u l a r l y  i n  ca ses  where t h e  p l a i n t i f f  was only  

s l i g h t l y  neg l igen t .  To a l l e v i a t e  t h i s  harshness  t he  common law 

evolved another  r u l e  which prevented the  defendant  from r e l y i n g  

on t h e  defence of t h e  p l a i n t i f f ' s  c o n t r i b u t o r y  negl igence when 

t h e  de fendan t ' s  negl igence was l a t e r  in time than t h a t  of the  

p l a i n t i f f  I s .  The r u l e  o r  d o c t r i n e  of l a s t  c l e a r  chance i s  

regarded a s  growing ou t  of Davies v. Mann.' - A p l a i n t i f f  could 

avoid t h e  a p p l i c a t i o n  of t h e  con t r ibu to ry  negl igence rule by 

showing t h a t  t h e  defendant  had the  l a s t  c l e a r  chance of 

avoiding t h e  occurrence which caused the  harm. 

The l a t e  P ro fe s so r  Malcolm MacIntyre i n  h i s  c l a s s i c  

a r t i c l e ,  The Rat iona le  of Last  Clear  Chance s t a t e d :  2 

Text w r i t e r s ,  and some c o u r t s  s t r e s s e d  the  
time element,  and provided an a l t e r n a t i v e  
d e s c r i p t i o n  of t h e  except ion t o  t h e  
c o n t r i b u t o r y  negl igence bar  under t he  name 
of t he  l a s t  c l e a r  chance doc t r ine .  Thus 
was prevented a  c l e a r  r e a l i z a t i o n  of t h e  
under lying reason f o r  t h e  escape from the  
harshness  of t h e  con t r ibu to ry  negl igence bar ,  
i -e . ,  t h a t  i n  t h e  l a s t  c l e a r  chance ca ses  
t h e  de fendan t ' s  negl igence was r e l a t i v e l y  
g r e a t e r  than  the  p l a i n t i f f  I s .  . . .The whole 
l a s t  c l e a r  chance d o c t r i n e  i s  only a  
d i sgu ised  escape,  by way of comparative 
f a u l t ,  from c o n t r i b u t o r y  negl igence a s  an 
abso lu t e  bar ,  and se rves  no u s e f u l  purpose 
i n  j u r i s d i c t i o n s  which have enacted apport ion-  
ment s t a t u t e s .  

1 (1842) ,  152 E.R. 5 8 8 .  

2 ( 1 9 4 0 ) ,  18 Can. Bar Rev. 6 6 5 .  
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Much of the foundation for the rule disappeared with the 

advent of legislation providing for apportionment of liability 

between a defendant and a contributorily negligent plaintiff. 

However, in McLaughlin v. Long,3 it was stated that the Acts 
had not abrogated the doctrine. By 1965, Dean Bowker thought 

that although the "doctrine [had] not vanished, it [was] 

scarcely visible. "4 In 1972 our Appellate Division would 

have applied it if the facts had been appropriate. 1n 

Hartman v. Fisette Mr. Justice Dickson stated: 6 

If the so-called last opportunity or last-clear- 
chance doctrine, said to derive from Davies v. 
Mann, can be said to have survived the passage 
ofontributory Negligence Acts, as to which I 
harbour gravest doubt, having regard to the 
apparent intent of provisions such as contained 
in s. 4 (11 of the Manitoba Act, I do not think 
the doctrine can have the remotest application 
on the facts of this case. 

Doubt continues to exist as to whether the doctrine of 

last clear chance has been effectively laid to rest.7 In 

Keough v. Henderson Highway Branch No. 215 of The Royal Canadian 

Legion, Freedman, C.J.M. stated: "I...do not feel justified in 

declaring the "last chance" doctrine to be non-existent. Such 

a conclusion would have to come, if at all, from the legislature 

or the Supreme Court of Canada. $1 8 

3 [I9271 S.C.R. 303. 

4 "Ten More Years Under the Contributory Negligence Acts" 
(1965), 2 U.B.C. L. Rev. 198. 

5 Meyer v. Hall, [1972] 2 W.W.R. 481 (Alta. App. Div.) . - 
6 [I9771 1 S.C.R. 248 at p. 258. 

7 See the editor's note to McKay v. MacLellan & Gamble 
(19761, 1 C.C.L.T. 310. 

8 [I9781 6 W.W.R. 335 (Man. C.A.) at p. 344. 



Sections 7 and 8 of the Alberta statute appear to have 

been inserted as a compromise short of abolition of the rule. 

They require as a condition of its application that the 

ultimate negligence be "so clearly subsequent to and several 

from" the other's negligent act or omission "as not to be 

substantially contemporaneous with it." 

The Alberta Commissioners to what is now the Uniform Law 

Conference considered whether abolition of the rule might 

impose liability on a party whose negligence had come to rest. 

They concluded that the imposition of such liability would be 

an erroneous application of the principles of contributory 

negligence. The Alberta Commissioners thought that it would 

be beneficial to abolish the doctrine since it would stop, or 

at least discourage, the courts from searching for a single 

cause in the conduct of the person whose negligence was later 

in time. Abolition of the doctrine should not result in a 

court being reluctant to hold that a litigant is free from any 

liability in those cases in which his conduct was not the 

proximate cause of the harm. 

The Uniform Act was amended in 1969 to abolish the rule. 10 

Abolition has been effected in ~irell and Western Australia. 12 

British Columbia abolished the rule in 1970.13 Abolition has 

been recommended by Glanville Williams and others. 

We recommend t h a t  t h e  d o c t r i n e  o f  l a s t  c l e a r  c h a n c e  
b e  a b o l i s h e d .  

(Draft Act, Section 3) 

9 1967 Proceedings, p. 70. 

10 1969 Proceedings, p. 147. 

11 Civil Liability Act, 1961, No. 41, s. 56. 

12 Contributory Negligence and Tortfeasors Contribution Act, 
1947, s. 4 (1). 

13 S.B.C. 1970, c. 9, s. 2. 



( 2 )  Cont r ibu tory  Negligence and Other T o r t s  

W e  thought i n i t i a l l y  t h a t  it was inapprop r i a t e  f o r  a  

defendant  who had committed an i n t e n t i o n a l  t o r t  t o  plead t h a t  

t h e  damage f o r  which he was l i a b l e  should be reduced because 

t h e  p l a i n t i f f  might have su f f e red  less damage had he taken 

more c a r e  t o  p r o t e c t  himself o r  h i s  proper ty .  However, t h e r e  

a r e  s e v e r a l  reasons  why we have decided t h a t  t he  defence of 

c o n t r i b u t o r y  negl igence should not  be made e x p l i c i t l y  in- 

a p p l i c a b l e  t o  an i n t e n t i o n a l  t o r t .  One reason is  t h e  d e f i n i -  

t i o n a l  problem. It i s  extremely d i f f i c u l t  t o  d e f i n e  what 

c o n s t i t u t e s  an i n t e n t i o n a l  t o r t  and we be l i eve  t h a t  we would 

be i n v i t i n g  need le s s  problems by a t tempt ing  t o  exclude the  

a v a i l a b i l i t y  of t h e  defence of con t r ibu to ry  negl igence t o  an 

i n t e n t i o n a l  t o r t f e a s o r .  Another reason is t h a t  we regard  such 

an  exc lus ion  a s  unnecessary.  W e  know of no s t a t u t e  which s t a t e s  

e x p l i c i t l y  t h a t  t h e  p a r t i a l  defence of c o n t r i b u t o r y  negl igence 

i s  n o t  t o  be a v a i l a b l e  t o  an i n t e n t i o n a l  t o r t f e a s o r .  Never- 

t h e l e s s ,  we recognize  t h a t  t he  c o u r t s  have been r e l u c t a n t  t o  

apply c o n t r i b u t o r y  negl igence i n  cases  i n  which t h e  defendant 

has  committed a  d e l i b e r a t e  t o r t .  I n  Lane v. Holloway, 1 4  - 
f o r  example, a young man savagely a s s a u l t e d  an o ld  man and i n  

an a c t i o n  by t h e  o l d  man f o r  damages, t h e  young man was not 

s u c c e s s f u l  i n  h i s  p l ea  of con t r ibu to ry  negl igence.  The p lea  

was unsuccess fu l  i n  s p i t e  of  t h e  f a c t  t h a t  t he  o ld  man had 

i n s u l t e d  the  young man's wife  and had de l ive red  the  f i r s t  blow 

t o  t h e  young man. This  ca se  i n d i c a t e s  t o  us t h a t  e x p l i c i t  

exc lus ion  is unnecessary. 

Our t h i r d  and f i n a l  reason f o r  deciding t h a t  the  p a r t i a l  

defence of c o n t r i b u t o r y  negl igence should no t  be e x p l i c i t l y  

1 4  [I9681 1 Q.B. 379. 



denied t o  an i n t e n t i o n a l  t o r t f e a s o r  i s  t h a t  we b e l i e v e  t h a t  

t h e r e  are some c a s e s  i n  which f a i r n e s s  r e q u i r e s  t h a t  it should 

be  a v a i l a b l e  even where t h e  damage i s  intended.  I f ,  f o r  

i n s t a n c e ,  i n  - Lane v.  Bolloway t h e  blow d e l i v e r e d  by t h e  

defendant  had n o t  been s o  o u t  of p ropor t ion  t o  t h e  i n i t i a l  

blow made by t h e  p l a i n t i f f  and i f  t h e r e  had n o t  been t h e  g r e a t  

d i s p a r i t y  between t h e  age and s t r e n g t h  of t h e  p a r t i e s ,  t h e  

defence of c o n t r i b u t o r y  negl igence might have been invoked 

f a i r l y  and reasonably  by t h e  defendant  t o  reduce t h e  damages 

owed by him t o  t h e  p l a i n t i f f .  An example of an i n t e n t i o n a l  

t o r t  i n  which t h e  p l e a  of c o n t r i b u t o r y  neg l igence  may have 

been a p p l i c a b l e  i s  Murphy v. Culhane. l5 M r s .  Murphy claimed 

damages from t h e  defendant  f o r  a s s a u l t i n g  and k i l l i n g  h e r  

husband. The defendant  admit ted t h a t  he had pleaded g u i l t y  

t o  manslaughter  and tha t  M r .  Murphy had d i e d  a s  a  r e s u l t  of 

h i s  a s s a u l t .  On t h e  b a s i s  of  t h e s e  admiss ions ,  t h e  p l a i n t i f f  

was s u c c e s s f u l  i n  having judgment e n t e r e d  i n  h e r  favour .  

The defendant  appealed because he had been depr ived  of t h e  

oppor tun i ty  of r a i s i n g  s e v e r a l  defences .  One of t h e  defences  

was t h e  c o n t r i b u t o r y  negl igence of t h e  p l a i n t i f f ' s  husband, 

M r .  Murphy, who it was a l l e g e d  had i n i t i a t e d  t h e  c r i m i n a l  

a f f r a y  f o r  t h e  purpose of a s s a u l t i n g  t h e  defendant .  I t  was 

ordered  that t h e  judgment should be set a s i d e  and a  new t r i a l  

held.  Even though t h e  p l a i n t i f f ' s  husband had d i ed  a s  a  r e s u l t  

of  t h e  de fendan t ' s  a s s a u l t ,  Lord Denning M.R., speaking f o r  

t h e  c o u r t ,  thought  it was a rguable  t h a t  damages " f a l l  t o  be 

reduced under t h e  Law Reform (Cont r ibu tory  Negligence) Act 

1945 because t h e  d e a t h  of her  husband might be t h e  r e s u l t  

p a r t l y  of  h i s  own f a u l t . . .  ,, 16 

15 [I9761 3  A l l  E.R. 533 (C.A.) . 
1 6  Ib id . ,  a t  p. 536. - 
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A t  common law c o n t r i b u t o r y  negl igence was a complete 

defence t o  many t o r t  c la ims  bu t  no t  t o  a t o r t  c la im f o r  

in tended in jury .  The p o l i c y  of r e p r e s s i n g  d e l i b e r a t e  m i s -  

conduct was more important  than t h e  po l i cy  of denying any 

recovery t o  a person who con t r ibu ted  t o  h i s  own lo s s .  However, 

apportionment based upon t h e  r e s p e c t i v e  degrees  of f a u l t  of 

t h e  p a r t i e s  should not  be confined t o  those  ca ses  i n  which 

c o n t r i b u t o r y  negl igence was a complete common law defence. 

We w i l l  l a t e r  i n  t h i s  Report urge t h a t  c o n t r i b u t i o n  between 

wrongdoers should be based upon f a i r n e s s  a s  between defendants.  

S imi l a r ly ,  we b e l i e v e  t h a t  t h e  p a r t i a l  defence of c o n t r i b u t o r y  

negl igence should be grounded upon f a i r n e s s  a s  between the  

p l a i n t i f f  and defendant .  Fa i rnes s  should be t h e  so l e  c r i t e r i o n  

i n  determining whether t he  defendant ' s  l i a b i l i t y  i s  t o  be 

reduced because t h e  p l a i n t i f f ' s  f a i l u r e  t o  t ake  reasonable  

c a r e  of h i s  own person o r  p roper ty  con t r ibu ted  t o  h i s  l o s s .  

I n  Hollebone v. Barnard,17 the  p l a i n t i f f  sued i n  t r e s p a s s  

f o r  damage caused by a g o l f  b a l l  which had been dr iven  

n e g l i g e n t l y  by t h e  defendant.  The jury found t h a t  t he  p l a i n t i f f  

had been c o n t r i b u t o r i l y  neg l igen t  i n  f a i l i n g  t o  exe rc i se  

reasonable  c a u t i o n  in proceeding on to  a fairway.  However, i n  

s p i t e  of t h i s  f i nd ing ,  M r .  J u s t i c e  Wells held t h a t  t he  p a r t i a l  

defence of c o n t r i b u t o r y  negl igence was inapp l i cab le .  He d i d  

so  on t h e  b a s i s  t h a t  con t r ibu to ry  negl igence a t  common law had 

n o t  been a complete defence t o  an a c t i o n  i n  t r e s p a s s  and t h a t  

" the  Act was designed t o  cover only  ca ses  i n  which con t r ibu to ry  

negl igence was formerly  a defence.  "I8 We do no t  doubt t h a t  

t h e  o r i g i n a l  impetus f o r  reform came from the  f a c t  t h a t  a 

n e g l i g e n t  p l a i n t i f f  was completely barred from any recovery i n  

an a c t i o n  f o r  negl igence,  no mat te r  how s l i g h t  h i s  own 

negl igence o r  how g r e a t  t h a t  of t h e  defendant.  The l a t e  

17 119541 2 D.L.R. 278 (Ont. H.C.) . 
18 Ib id . ,  p. 286. - 



Dean J .A .  Weir s t a t e d :  "The Acts  w e r e  f o r  t h e  r e l i e f  of  

p l a i n t i f f s ,  n o t  f o r  t h e  ame l io ra t ion  of t h e  c o n d i t i o n  of 

n e g l i g e n t  defendants .  'I9 I t  i s  c l e a r  t h a t  t h e  s t a t u t e s  which 

changed t h e  a l l  o r  nothing approach of t h e  common law and 

in t roduced  p ropor t iona t e  recovery  based upon t h e  r e l a t i v e  

degrees  of f a u l t  were enac ted  f o r  t h e  b e n e f i t  of  p l a i n t i f f s .  

IIowever, w e  b e l i e v e  t h a t  it i s  time t o  cease  t r e a t i n g  con- 

t r i b u t o r y  negl igence s t a t u t e s  a s  providing r e l i e f  on ly  t o  

p l a i n t i f f s  and t o  commence t o  regard  them a s  based on ach iev ing  

f a i r n e s s  a s  between p l a i n t i f f  and defendant.  

When t h e  defence of c o n t r i b u t o r y  negl igence i s  regarded 

a s  one founded upon ach iev ing  f a i r n e s s  a s  between p l a i n t i f f  and 

defendant  and n o t  one which merely c o r r e c t s  a d e f e c t  of  t h e  

common law f o r  t h e  advantage c f  a p l a i n t i f f ,  it c e a s e s  t o  be 

r e l e v a n t  t o  i n q u i r e  whether a t  common law t h e  p l a i n t i f f ' s  own 

f a i l u r e  of c a r e  was e i t h e r  a complete defence o r  no defence a t  

a l l .  Consequently we t h i n k  t h a t  t h e r e  is no reason  t o  conf ine  

t h e  p a r t i a l  defence of c o n t r i b u t o r y  negl igence t o  a c t i o n s  

which a r e  framed i n  negl igence.  P ro fe s so r  Klar  has  s t a t e d  

t h a t :  "One of t h e  t h o r n i e s t  problems a s s o c i a t e d  w i t h  t h e  defence 

of c o n t r i b u t o r y  neg l igence  has  been determining i t s  scope. ,, 20 

We would sugges t  t h a t  t h e  d i f f i c u l t y  i n  a s c e r t a i n i n g  t h e  scope 

of t h e  defence of c o n t r i b u t o r y  negl igence has  stemmed from a 

c o n f l i c t  between t r e a t i n g  t h e  r e l e v a n t  s t a t u t e  a s  one in tended 

s o l e l y  t o  c o r r e c t  a  d e f e c t  i n  t h e  common law f o r  t h e  advantage 

of t h e  p l a i n t i f f  and a s  one in tended t o  ach ieve  f a i r n e s s  

between a p l a i n t i f f  and a defendant.  I f  t h e  broader  r a t i o n a l e  

f o r  t h e  defence of c o n t r i b u t o r y  negl igence,  t o  ach ieve  f a i r n e s s  

between p l a i n t i f f  and defendant ,  i s  accepted,  t h e  defence 

cannot be r e s t r i c t e d  t o  c e r t a i n  c a t e g o r i e s  of  to r t s .  The 

1 9  "Davies v. Mann and Cont r ibu tory  Negligence S t a t u t e s "  
( m 9  ~a-ar Rev. 470 a t  p. 474. 

20 Klar ,  S t u d i e s  i n  T o r t  Law (1977) a t  p. 1 4 9 .  



defence should be a v a i l a b l e  i n  regard t o  any t o r t  whether the  

t o r t  a c t i o n  is based on negl igence o r  not  o r  whether t he  t o r t  

i s  i n t e n t i o n a l  o r  c r imina l .  The s i n g l e  c r i t e r i o n  should be 

whether f a i r n e s s  between p l a i n t i f f  and defendant  r e q u i r e s  t he  

defendant  t o  have t h e  defence of con t r ibu to ry  negl igence 

a v a i l a b l e  t o  him. We b e l i e v e  t h a t  f a u l t  f o r  t he  purpose of 

c o n t r i b u t o r y  negl igence should be def ined t o  inc lude  any t o r t  

whether o r  no t  it i s  i n t e n t i o n a l  o r  c r imina l  and a l s o  a  f a i l u r e  

of a  person t o  t ake  reasonable  c a r e  of h i s  own person o r  

proper ty .  We t h i n k  t h a t  i n  t o r t  c a se s ,  and a l s o  i n  ca se  of neg l i -  

gence under c o n t r a c t  t o  which we nex t  t u r n ,  f a i r n e s s  can be achieved 

by a  formula which provides  f o r  a  reduc t ion  of t h e  de fendan t ' s  l i a -  

b i l i t y  by t h e  degree  of t h e  p l a i n t i f f ' s  c o n t r i b u t o r y  f a u l t ;  such a  

formula i s  s u f f i c i e n t l y  f l e x i b l e  t o  enable  t h e  c o u r t  t o  do j u s t i c e  

i n  t hose  ca ses .  

RECOMMENDATION # 3 

We recommend t h a t  t h e  d e f e n c e  o f  c o n t r i b u t o r y  
n e g l i g e n c e  shou ld  be a v a i z a b l e  t o  any t o r t -  
f e a s o r  w h e t h e r  o r  n o t  t h e  t o r t  i s  i n t e n t i o n a l  
o r  c r i m i n a  2.  

(Draf t  Act, Sec t ions  1 (d )  and 6)  

(3 )  Cont r ibu tory  Negligence and Breach of Cont rac t  

W e  t h ink  t h a t  t h e  p r i n c i p l e  of c o n t r i b u t o r y  negl igence 

should no t  he extended t o  a l l  breaches of con t r ac t .  Cont r ibu tory  

neg l igence  i s  n o t  r e l e v a n t  i n  regard  t o  a  c o n t r a c t  which imposes 

an  a b s o l u t e  o b l i g a t i o n ,  f o r  i n s t ance ,  t o  d e l i v e r  a  c e r t a i n  

q u a n t i t y  of  wheat. W e  b e l i e v e ,  however, t h a t  i f  t he  c o n t r a c t  

imposes a  duty  of c a r e  and t h e r e  is  a  breach of t h a t  duty ,  

t h e r e  should be apportionment of l i a b i l i t y  on the  b a s i s  of t he  

r e l a t i v e  degrees  of f a u l t  of t he  p a r t i e s .  This  approach may 

appear novel  bu t  i n  many c a s e s  i n  which t h e r e  is  a  c o n t r a c t u a l  

r e l a t i o n s h i p  the  defendant  has t h e  p a r t i a l  defence of 

c o n t r i b u t o r y  negl igence p r e s e n t l y  a v a i l a b l e  t o  him. For 

2 1  Crossman v. S t e w a r t  (1978) ,  82  D.L.R. (3d)  677  (B.C.S.C.). 



i n s t ance ,  a c t i o n s  f o r  damages f o r  medical ma lp rac t i ce  seem t o  

be i nva r i ab ly  framed a s  t o r t  claims bu t ,  except i n  unusual 

c i rcumstances ,  t h e r e  i s  a  c o n t r a c t u a l  r e l a t i o n s h i p  between the  

p a t i e n t  and t h e  doc to r .  We do not  be l i eve  t h a t  a  c o n t r i b u t o r i l y  

n e g l i g e n t  p a t i e n t  should be a b l e  t o  avoid having damages 

reduced i n  accordance wi th  h i s  c o n t r i b u t o r y  negl igence simply 

by framing t h e  a c t i o n  i n  c o n t r a c t .  S i m i l a r l y  a  c o n t r i b u t o r i l y  

neg l igen t  p l a i n t i f f  who i s  a  passenger on a  bus o r  t r a i n  should 

n o t  be a b l e  t o  d e f e a t  a  de fendan t ' s  p a r t i a l  defence by suing 

on t h e  c o n t r a c t  r a t h e r  than f o r  negligence.  

Among those  who p r o f e s s  a  s p e c i a l  knowledge and s k i l l ,  it 

would appear t h a t  t h e r e  may be concurrent  l i a b i l i t y  i n  both 

t o r t  and c o n t r a c t .  22 I t  would be anomalous i f  t he  p l a i n t i f f  

could avoid t h e  consequences of h i s  c o n t r i b u t o r y  negl igence 

by suing only f o r  breach of c o n t r a c t .  A s  t h e  t r end  appears 

t o  be toward g r e a t e r  concurrent  l i a b i l i t y ,  t h e r e  w i l l  be more 

c a s e s  i n  which d i f f e r e n t  damage awards w i l l  be made depending 

upon whether t h e  c o n t r i b u t o r i l y  neg l igen t  p l a i n t i f f  sues  i n  

c o n t r a c t  o r  i n  t o r t .  Vle b e l i e v e  t h a t  anomalies can be pre- 

vented by providing f o r  apportionment of l i a b i l i t y  i n  cases  

i n  which t h e r e  has been a  breach of c o n t r a c t  which imposes a  

d u t y  of ca re .  

G l a n v i l l e  Williams argues  t h a t  t h e  p r i n c i p l e s  of con t r ibu-  

t o r y  negl igence should be t h e  same i n  c o n t r a c t  and t o r t 2 3  and 

t h a t  t h e r e  a r e  c a s e s  i n  which a  p l a i n t i f f  is  p a r t  au thor  of 

h i s  own damage and t h e  defendant should be given r e l i e f .  24 He 

a l s o  a rgues  t h a t  " f a u l t "  a s  def ined  i n  t h e  Engl ish  Act of 1945, 

22 Dominion Chain Co. v. Eas t e rn  Const. Co. ( 1 9 7 6 ) ,  68 D.L.R. 
(3d) 385 (Ont. C . A . ) .  Aff 'd .  (sub. nom.) G i f f e l s  Assoc i a t e s  
Ltd. v.  Eas t e rn  Cons t ruc t ion  Co. (1978) ,  wD.L.R. 

(S.C.C.) . See a l s o  Power v. Hal ley ( 1 9 7 9 ) ,  88 D.L.R. (3d) 
381 (Nfld.  S.C.) and   id land Bank T r u s t  Co. v. He t t ,  Stubbs  
& Kemp, 119781 3 A l l  E.R. 571 (Ch.D.). 

23 G l a n v i l l e  L. Williams, J o i n t  T o r t s  and Cont r ibu tory  Negligence 
(1951) ,  pp. 328-332 (subsequent ly  c i t e d  a s  Wi l l i ams) .  

24 Ib id . ,  p. 214. - 



17 

already includes a negligent breach of contract, and that an 

act or omission which is subject to the Act in its tort aspect 

is also subject to it in its contract aspect if it has one. 25 

This view is not generally accepted. 

The Law Commission (England) in discussing the scope of 

contributory negligence states: 26 

It may be that where the breach of contract 
in question consists of the breach of a 
contractual duty of care the defendant is 
entitled to a reduction in damages for which 
he is otherwise liable on the ground of the 
plaintiff's contributory negligence. How- 
ever, where the contractual breach is of a 
duty other than a duty of care contributory 
negligence on the part of the plaintiff is. 
not, it seems, available as a partial defence. 

The first statement that contributory negligence may be a partial 

defence if the defendant's breach of contract consists of a 

breach of a contractual duty of care is supported explicitly 

by only a very few English trial level decisions. 2 7 

There is a cluster of trial level decisions in British 

Columbia that support the proposition that the Contributory 

Negligence Act is applicable to a breach of a contractual duty 

of care. In Truman v. Sparling Real Estate ~ t d . , ~ ~  Hutcheon J. 

found that the defendant had contracted to use his best en- 

deavours to obtain insurance coverage for the plaintiff's 

25 Ibid., p. 330. - 
26 Law Com. No. 79 at p. 9. 

27 Artingstoll v. Hewen's Garage Ltd., [I9731 R.T.R. 197 
(Q.B.D.);e Meza and Stuart v. Apple, [I9741 1 Lloyd's 
Rep. 508 (Q.B.D.). 

28 (1977-78), 3 C.C.L.T. 205 (B.C.S.C.) . 



boat.  The p l a i n t i f f  launched h i s  boa t  w i thou t  ob t a in ing  any 

conf i rmat ion  t h a t  t h e r e  was insurance coverage and a  bad storm 

caused t h e  boa t  t o  s i n k  a t  i t s  anchorage w i t h  cons ide rab le  

damage. The defendant  had n o t  been d i l i g e n t  and t h e r e  was 

no insurance  coverage. Hutcheon J. s t a t e d :  2 9 

I n  summary, t hen ,  t h e r e  was c o n s i d e r a t i o n  
p r e s e n t  i n  t h e  p l ac ing  by t h e  p l a i n t i f f  of  
h i s  bus ines s  i n  t h e  hands of t h e  defendant ,  o r  
a l t e r n a t i v e l y ,  t h e  defendant  d i d  n o t  c a r r y  o u t  
t h e  promise a l though  t h e  defendant ,  through 
Spa r l i ng ,  must have known t h a t  t h e  p l a i n t i f f  
was r e l y i n g  upon t h e  defendant .  I n  e i t h e r  
c a s e  t h e  defendant  i s  l i a b l e  t o  t h e  p l a i n t i f f  
i n  damages f o r  negl igence.  

The judge found t h a t  The Cont r ibu tory  Negl igent  Act was app l i c -  

a b l e  and a l l o c a t e d  75 p e r  c e n t  of t h e  f a u l t  f o r  t h e  l o s s  t o  

t h e  p l a i n t i f f  and 25 p e r  c e n t  t o  t h e  defendant .  With r ega rd  t o  

t h e  r e l evance  of The Cont r ibu tory  Negl igent  A c t ,  t h e  judge 

s t a t e d :  " I n  t h i s  province it has  been he ld  i n  two r e c e n t  c a s e s  

t h a t  t h e  s t a t u t e  may be invoked when one p a r t y ' s  c la im i s  f o r  

a  breach of c o n t r a c t .  "30 The two c a s e s  a r e  E m i l  Anderson 

Cons t ruc t ion  Co. Ltd. v. Kaise r  Coal Ltd.,  31 a  1972 unrepor ted 

d e c i s i o n  of Mr. J u s t i c e  Berger,  and West Coast  Finance Ltd. v.  

Gunderson, Stokes ,  Nalton & Co. 32 On appea l  i n  t h e  l a t t e r  

ca se  t h e  p l a i n t i f f  was found t o  have f a i l e d  t o  prove t h a t  i t s  

29 Ib id . ,  p. 213. 

30 I b i d .  - 
31 Ib id . ,  a t  pp. 206-208. P r o f e s s o r  Lewis Klar  quo te s  t h e  - 

p o r t i o n  of t h e  unrepor ted d e c i s i o n  which i s  r e l e v a n t  t o  
t h e  i s s u e  of a p p l i c a b i l i t y  of  c o n t r i b u t o r y  negl igence i n  
a  c o n t r a c t  a c t i o n .  

32 [1974] 2 W.W.R. 428 a t  p. 430 (B.C.S.C.). 
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l o s s e s ,  on t h e  bus iness  subsequent ly  undertaken,  were caused 

by t h e  a u d i t o r ' s  breach of c o n t r a c t .  McFarlane J . A .  s t a t e d :  

"The very  i n t e r e s t i n g  problem of c o n t r i b u t o r y  negl igence,  

t h e r e f o r e ,  becomes academic and I r e s i s t  the  temptat ion to 

d i s c u s s  it. ,, 33 

In  Davey Bros. Paving & Development Ltd. v. Riteway 

Equipment Renta l s  (1973) Ltd. 34 t he  p l a i n t i f f  l eased  a  propane 

space hea t e r  t o  h e a t  a  smal l  house which served a s  an o f f i c e  

f o r  a  cons t ruc t ion  business .  The hea t e r  which the  defendant  

l e a s e d  was a  c o n s t r u c t i o n  h e a t e r ,  designed t o  d ry  conc re t e  in 

b u i l d i n g s  under c o n s t r u c t i o n  before  the  b u i l d i n g s  were c losed  

i n  and no t  t o  hea t  an enclosed house. The propane hea t e r  caused 

a  f i r e  which dest royed t h e  house and the  p l a i n t i f f  sued the  

l e s s o r  f o r  damages in negl igence and f o r  breach of c o n t r a c t .  

M r .  J u s t i c e  Munroe i n  a  d e c i s i o n  rendered on J u l y  28, 1978 and 

a s  y e t  unrepor ted s t a t e d :  3  5  

The law imposes upon a  person who lets  ou t  
f o r  h i r e  a  c h a t t e l  an o b l i g a t i o n  t o  a s c e r t a i n  
t h a t  t h e  c h a t t e l  was reasonably f i t  and 
s u i t a b l e  f o r  t h e  p a r t i c u l a r  purpose f o r  which 
it was r e n t e d  and his d e l i v e r y  of it t o  t h e  
h i r e r  amounts t o  an implied warranty t h a t  the  
c h a t t e l  is i n  f a c t  f i t  and s u i t a b l e  f o r  t h a t  
purpose..  . . 

Upon the  whole of t h e  evidence I f i n d  
t h a t  t he  defendant  was g u i l t y  of breaching 
t h e  s a id  implied warranty and of negl igence.  

The judge then found the  p l a i n t i f f  t o  have been c o n t r i b u t o r i l y  

neg l igen t  t o  t he  e x t e n t  of 25 per c e n t  in t h a t  M r .  Davey was 

n o t  an o rd ina ry  l e s s e e  b u t ,  because of h i s  exper ience  wi th  

propane gas ,  knew o r  ought t o  have known of t h e  danger of l eav ing  

a  l a r g e  space h e a t e r  in an unven t i l a t ed  house. 

33 [1975] 4 W.W.R. 501 a t  p. 505 (B.C.C.A.).  

34 Unreported Decis ion,  J u l y  28, 1978, No. C776176, Vancouver 
Reg i s t ry  (B.C.S.C.) . 

35 Ib id . ,  pp. 5-6. - 
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I n  Carmichael v. Mayo Lumber ~ 0 . ~ ~  an employee of t h e  

defendant ,  who was engaged i n  road work, n e g l i g e n t l y  de tona ted  

explos ives .  The v i o l e n t  exp los ion  caused b u i l d i n g s  i n  t h e  

v i c i n i t y  t o  shake and windows i n  s e v e r a l  houses t o  s h a t t e r  

i nc lud ing  one occupied by t h e  p l a i n t i f f  and owned by t h e  

defendant .  The p l a i n t i f f ,  whi le  c l o s i n g  one of t h e  s h a t t e r e d  

windows on t h e  day fo l lowing  t h e  b l a s t ,  c u t  h e r  hand severe ly .  

M r .  J u s t i c e  MacFarlane found t h e  defendant  e q u a l l y  l i a b l e  i n  

c o n t r a c t  and to r t .  I n  c o n t r a c t ,  t h e  defendant  was l i a b l e  f o r  

breach of an impl ied term of t h e  l e a s e  t h a t  t h e  premises  would 

be reasonably  f i t  f o r  h a b i t a t i o n  and i n  t o r t ,  t h e  defendant  

was l i a b l e  f o r  f a i l u r e  t o  e x e r c i s e  reasonable  c a r e .  Although 

t h e  judge found t h a t  t h e  p l a i n t i f f  had n o t  been c o n t r i b u t o r i l y  

n e g l i g e n t ,  he r e j e c t e d  t h e  con ten t ion  of t h e  p l a i n t i f f  t h a t  

t h e  Cont r ibu tory  Negligence Act would n o t  app ly  where l i a b i l i t y  

is  based upon a breach of c o n t r a c t .  He s t a t e d  t h a t  " t h e  

s t a t u t e  i n  t h i s  Province may be invoked even when t h e  c la im 

i s  f o r  breach of c o n t r a c t .  ,, 37 

I n  an  On ta r io  c a s e ,  P a j o t  v. Commonwealth Holiday Inns  

of Canada ~ t d . ~ ~  a paying g u e s t  of a h o t e l  was s e r i o u s l y  

i n j u r e d  when he f e l l  through an inadequa te ly  marked g l a s s  door. 

M r .  J u s t i c e  Boland he ld  t h a t  t h e  h o t e l  was l i a b l e  i n  bo th  

t o r t  and i n  c o n t r a c t  because "There was an impl ied warranty  

t h a t  t h e  premises  were a s  s a f e  a s  reasonable  c a r e  and s k i l l  

could make them. lt3' The judge s t a t e d :  "I can f i n d  no want 

of c a r e  o r  l ack  o f  prudence on t h e  p a r t  of t h e  p l a i n t i f f ,  and, 

t h e r e f o r e ,  f i n d  t h e  defendant  i n  breach of con t r ac t . . . .  ,140 

36 (1978),  85 D.L.R. (3d) 538 (B.C.S.C.) . 
37 Ib id . ,  p. 541. - 
38 (19781, 86 D.L.R. (3d) 729 (Ont. H.C.) . 
39 I b i d . ,  p. 732. - 
4 0  Ib id . ,  - 
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It can therefore be inferred that if the judge had found the 

plaintiff to have been contributorily negligent, the damages 

resulting from the breach of contract would have been reduced. 

However, even if the plaintiff had been found contributorily 

negligent, it could be argued that Ontario's Negligence Act 

would not have been applied as the judge found that "The 

plaintiff...entered into a contract with the defendant to 

enjoy the privileges offered by the Inn, provided he exercise 

prudence himself. ,,41 

In Husky Oil Operation Ltd. v. ~ s t e r , ~ ~  the plaintiff 

company sued a welder for damages for the negligent performance 

of a repair contract. The defendant undertook some arc welding 

from the outside of a 2,000 gallon tank, believing that the 

water level was above the weld. The water level was lower and 

a spark entered the tank causing an explosion which totally 

destroyed the tank. Mr. Justice Hughes found that the 

defendant was "in breach of his contractual responsibility to 

the plaintiff to perform his duties to the standard to be 

expected of one undertaking welding operations. "43 Ke, however, 

considered the plaintiff to be contributorily negligent in 

that an employee of the plaintiff had participated in the 

faulty determination of the water level. 

Mr. Justice Hughes concluded that the Contributory Negligence 

Act was "without applicability in the case of a breach of 

contract" and that "unless the plaintiff can succeed against 

the defendant in negligence, a basis for fixing a portion of 

the liability with the plaintiff does not exist. '44 Relying 

41 Ibid., - 
42 (1978), 87 D.L.R. (3d) 86 (Sask. Q.B.) . 
43 Ibid., p. 89. - 
44 Ibid., p. 91. - 



upon Dominion Chain Co. v. Eas te rn  Cons t ruc t ion  Co., 45 he 

considered t h a t  t h e  welder could be sued i n  negl igence and t h a t  

t h e  p l a i n t i f f  had t o  bear  40  per  c e n t  of t he  l i a b i l i t y  which 

flowed from t h e  neg l igen t  mi sca l cu l a t i on  of t h e  water l e v e l  by 

i t s  employee. M r .  J u s t i c e  Hughes does no t  exp la in  why 

c l a s s i f y i n g  t h e  defendant  who is i n  breach of c o n t r a c t  a s  a  

t o r t f e a s o r  means t h a t  t he  Cont r ibu tory  Negligence Act i s  

a p p l i c a b l e  whether o r  no t  t h e  p l a i n t i f f  sues  i n  c o n t r a c t  o r  

t o r t .  The judge appears  t o  r e j e c t  i m p l i c i t l y  t he  p o s s i b i l i t y  

o f  t h e  p l a i n t i f f  choosing t o  sue in c o n t r a c t  t o  avoid the app l i -  

c a t i o n  of t h e  Cont r ibu tory  Negligence Act and s t a t e s  " t h e  c l i nch -  

ing  r ea son . . . [ fo r  c l a s s i f y i n g  t h e  defendant  a s  a  t o r t f e a s o r ]  i s  

t h a t  t o  do s o  a l lows  e q u i t y  t o  be done a s  I see  it on t h e  f a c t s  

of  t h i s  case  t o  each pa r ty .  " 4 6  M r .  J u s t i c e  Hughes thus  c l e a r l y  

b e l i e v e s  t h a t  f a i r n e s s  between the  p a r t i e s  can only be achieved 

by applying t h e  Cont r ibu tory  Negligent  Act in the  case  of a  

b reach  of a  d u t y  of c a r e  a r i s i n g  from t h e  c o n t r a c t .  

One of t h e  few c a s e s  i n  which an a p p e l l a t e  judge has held 

t h a t  t he  Cont r ibu tory  Negligence A c t  i s  a p p l i c a b l e  t o  a  breach 

of c o n t r a c t  a c t i o n  i s  Caines v. Bank of Nova S ~ o t i a . ~ ~  The 

p l a i n t i f f  who was in f i n a n c i a l  d i f f i c u l t i e s  and lacked funds 

t o  pay h i s  f i r e  insurance  premium obtained a  c o n s o l i d a t i o n  

loan  from the  bank which undertook t o  pay h i s  f i r e  insurance 

premium. The bank f a i l e d  t o  pay the  r i g h t  par ty ,  t he  insurance 

was cance l led  and s i x  weeks l a t e r  t h e  p l a i n t i f f ' s  house and 

c o n t e n t s  were completely d e s t r o y e d  by f i r e .  The ma jo r i t y  held 

t h a t  t h e  p l a i n t i f f  was only  e n t i t l e d  t o  nominal damages because 

he had n o t  ac ted  reasonably  t o  m i t i g a t e  h i s  damage by a r ranging  

a l t e r n a t i v e  f i r e  insurance.  However, t he  d i s s e n t i n g  judge, 

Bugold J . A .  s t a t e d :  4 8 

45 (1976) ,  68 D.L.R. (3d) 385 (Ont. C.A.) . 
4 6  Supra foo tno te  42 a t  p. 92. 

47 (1978) ,  22 N.B.R. (2d) 631 (App. Div.) .  

48 Ibid. ,  a t  p. 653.  - 



I th ink  the  c o n t r a c t  i n  ques t ion  does 
impart  a  du ty  t o  t a k e  care .  I am i n c l i n e d  
t o  hold t h a t  t h e  Contr ibutory Negligence 
Act, . . .would apply t o  an a c t i o n  i n  c o n t r a c t  
(such a s  t h e  p r e s e n t  ca se )  which imposes a  
du ty  of c a r e  and t h e r e  is a  breach of a  
duty  n o t  t o  be n e g l i g e n t ,  o r ,  a s  o therwise  
s t a t e d  a  n e g l i g e n t  breach of c o n t r a c t .  

Bugold J . A .  found the  p l a i n t i f f  t o  be c o n t r i b u t o r i l y  neg l igen t  

t o  t he  e x t e n t  of 25 per  c e n t ,  f o r  f a i l i n g  t o  a r r ange  new 

insurance  coverage,  and t h e  bank t o  have been neg l igen t  t o  t he  

e x t e n t  of 75 per  cen t .  Th i s  ca se  exempl i f ies  t he  problem of 

d i s t i n g u i s h i n g  between an abso lu t e  c o n t r a c t u a l  duty  and a  

c o n t r a c t u a l  du ty  of ca re .  On seve ra l  occasions ,  t he  d i s s e n t i n g  

judge s t a t e s  t h a t  t h e  bank's  du ty  was t o  pay t h e  premium but 

i n  t h e  end he holds  t h a t  it was a  duty t o  t ake  c a r e  and there -  

f o r e  t he  Cont r ibu tory  Negligence Act should be appl ied .  

We must conclude t h a t  t h e  c a s e s  i n  which the  Cont r ibu tory  

Negligence Act has been held  app l i cab le  t o  a  c o n t r a c t  a r e  

excep t iona l  and appear t o  be confined t o  those  ca ses  i n  which 

t h e  defendant  owed a  d u t y  of ca re .  The v a s t  ma jo r i t y  of ca ses  
n / deny i t s  re levance  t o  c o n t r a c t .  J .E .  Cote s t a t e s  t h a t  the  

s c a r c i t y  of a u t h o r i t y  f o r  t h e  a p p l i c a t i o n  of t h e  Cont r ibu tory  

Negligence Act t o  breaches  of c o n t r a c t  emphasizes t he  number 

which r e j e c t  such an argument i m p l i c i t l y  and says  t h a t  i t s  

a p p l i c a b i l i t y  "seems extremely dubious i n  p r i n c i p l e :  t he  Acts 

were c l e a r l y  d i scus sed  and passed i n  t he  con tex t  of t o r t s ,  

and most r e f e r  t o  ' f a u l t '  which i s  no t  t h e  foundat ion of 

c o n t r a c t u a l  l i a b i l i t y .  1 ~ 4 9  

M.B. Taggar t  i n  cons ider ing  whether c o n t r i b u t o r y  negl igence 

i s  r e l e v a n t  t o  t h e  law of c o n t r a c t  contends t h a t :  5  0 

49 An In t roduc t ion  t o  t h e  Law of Cont rac t  (19741, p. 247. 

50  "Contr ibutory Negligence: Is t h e  Law of Cont rac t  Relevant?" 
(1977) ,  3 Auckland U.L. Rev. 140 a t  pp. 1 4 1  and 155. 



[TI he development of negl igence i n  t h e  1 9  t h  
cen tu ry  in t roduced  t h e  d i s t o r t i n g  element of 
f a u l t  i n t o  t h e  e s s e n t i a l l y  c a u s a t i v e  defence 
of c o n t r i b u t o r y  negl igence.  A s  a  r e s u l t ,  t h i s  
made t h e  defence appear i n a p p r o p r i a t e  t o  t he  
law of c o n t r a c t  which is  based on causa t ion  
no t  f au l t . . . .  

I t  i s  submit ted t h a t  t o  apply t h e  Act 
t o  c o n t r a c t  now would i n e v i t a b l y  r e s u l t  i n  
confusion of c o n t r a c t u a l  p r i n c i p l e s .  

However, t h e  au thor  concludes t h a t :  51  

There i s ,  however, no reason why t h e  Act could 
n o t  be amended t o  a l low apportionment of  l o s s  
on causa t ion  grounds when t h e  c o n t r a c t  a c t i o n  
is chosen o r  succeeds  r a t h e r  t han  t h e  co- 
e x i s t i n g  t o r t  a c t i o n .  Thus, j u s t i c e  could be 
done i n  deserv ing  c a s e s  wi thout  t h e  t h r e a t  of 
t h e  confusion of t o r t i o u s  and c o n t r a c t u a l  
p r i n c i p l e s .  I t  i s  submit ted t h a t  any such 
r e d r a f t i n g  should be l i m i t e d  t o  those  c a s e s  
where t h e r e  i s  co-ex is tence  of c o n t r a c t  and 
tcr t  a c t i o n s  f o r  it i s  on ly  i n  t hose  c a s e s  
t h a t  any i n j u s t i c e  i s  done by n o t  applying 
t h e  Cont r ibu tory  Negligence Act t o  c o n t r a c t .  

We a r e  very concerned about t h e  anomalous r e s u l t s  which 

appear  t o  f low when a  c o n t r i b u t o r i l y  n e g l i g e n t  p l a i n t i f f  has  a  

cause  of a c t i o n  i n  bo th  c o n t r a c t  and t o r t .  I f  t h e  c o n t r i b u t o r y  

negl igence does n o t  break t h e  cha in  of causa t ion ,  t h e  p l a i n t i f f  

who has  n o t  f a i l e d  t o  m i t i g a t e  h i s  damage w i l l  r ecover  f u l l y  

i n  c o n t r a c t  bu t  i f  t h e  a c t i o n  i s  framed i n  negl igence t h e  

p l a i n t i f f ' s  damages w i l l  be reduced i n  accordance wi th  h i s  

c o n t r i b u t o r y  negl igence.  The Law Commission (England) i n  i t s  

Report  on Cont r ibu t ion  r ecogn izes  t h e  anomalous s i t u a t i o n  

which occurs  when a  c o n t r i b u t o r i l y  n e g l i g e n t  p l a i n t i f f  has t h e  

o p t i o n  of suing i n  c o n t r a c t  o r  t o r t .  It concludes  t h a t  it i s  

doub t fu l  t h a t  " t h e  p a r t i a l  defence of c o n t r i b u t o r y  neg l igence  

cou ld  be s l o t t e d  i n t o  t h e  g e n e r a l  law of c o n t r a c t  wi thout  

Ib id . ,  p. 155. - 
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s e r i o u s  repercuss ions  ... "52 ~ t s  misgivings  stem in p a r t  

from d i f f e r e n c e s  i n  damage assessment.  However, the  mode of 

a s s e s s i n g  damages i n  c o n t r a c t  and t o r t  a r e  moving c l o s e r  

t o g e t h e r .  

We b e l i e v e  t h a t  t h e r e  should be apportionment of l i a b i l i t y  

i n  a  c o n t r a c t  a c t i o n  brought by a  c o n t r i b u t o r i l y  neg l igen t  

p l a i n t i f f ,  provided the  a c t i o n  i s  based on a  breach of a  

du ty  of c a r e .  We concede t h a t  t h e r e  w i l l  be d i f f i c u l t i e s  

i n  extending apportionment based on con t r ibu to ry  negl igence 

t o  a  breach of a  du ty  of c a r e  a r i s i n g  from a  con t r ac t .  I f ,  

f o r  i n s t a n c e ,  a  c o n t r a c t o r  does n o t  u t i l i z e  a  p a r t i c u l a r  

g rade  of steel,  t h i s  might be e i t h e r  a  breach of t h e  term of 

t h e  c o n t r a c t  o r  a  breach of a  du ty  of ca re .  Assuming the  

p l a i n t i f f  was c o n t r i b u t o r i l y  neg l igen t ,  t h e r e  w i l l  be d i f f i c u l t y  

i n  determining whether h i s  damages should be reduced. However, 

i f  t h e  defendant  i s  i n  breach of a  c o n t r a c t u a l  du ty  of c a r e  

and t h e  p l a i n t i f f  has been c o n t r i b u t o r i l y  neg l igen t ,  we b e l i e v e  

t h a t  f a i r n e s s  between t h e  p l a i n t i f f  and the  defendant  makes 

apportionment of t he  damage on the  b a s i s  of t he  r e l a t i v e  

degrees  of f a u l t  necessary.  The p a r t i a l  defence of c o n t r i b u t o r y  

negl igence should be a v a i l a b l e  t o  a  defendant even i n  an a c t i o n  

on t h e  c o n t r a c t  provided t h e  c o n t r a c t  imparts  a  d u t y  t o  t ake  

c a r e  and does n o t  impose an abso lu t e  duty. 

RECOMMENDATION # 4  

We recommend t h a t  t h e  p a r t i a l  d e f e n c e  o f  c o n t r i b u t o r y  
n e g l i g e n c e  be a v a i l a b l e  where t h e r e  is a  b r e a c h  o f  a  
d u t y  o f  c a r e  a r i s i n g  from a  c o n t r a c t .  

(Draf t  Act, Sec t ions  l ( d )  & 6 )  

( 4 )  Cont r ibu tory  FJegligence and Breach of T rus t  

We th ink  t h a t  t h e  l i a b i l i t y  between t r u s t e e s  and the  

b e n e f i c i a r i e s  of t r u s t s  a r e  adequately  and p rope r ly  covered by 

t h e  law of t r u s t s .  

52 Law Com., No. 79 ,  p. 9. 
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IV. OTHER RULES AFFECTING A PLAINTIFF'S RIGHT TO RECOVER 

(1) Set -of f  

I f  damage i s  caused t o  A and B by the  f a u l t  of both, each 

i s  e n t i t l e d  t o  judgment a g a i n s t  t he  o ther .  Convenience appears  

t o  suggest  t h a t  t h e  two judgments should be s e t  o f f  a g a i n s t  

each o t h e r  and on ly  t h e  excess  recovered.  However, i f  t he  

p a r t i e s  a r e  insured  a g a i n s t  such l i a b i l i t y ,  a s  i s  almost  

u n i v e r s a l l y  t h e  c a s e  i n  r ega rd  t o  motor v e h i c l e  a c c i d e n t s ,  t h e r e  

i s  another  c o n s i d e r a t i o n .  I f  A ' s  judgment is  f o r  $25,000 and 

B ' s  i s  f o r  $30,000, s e t - o f f  w i l l  r e s u l t  in A r e c e i v i n g  nothing 

and B r ece iv ing  $5,000, payable  by A ' s  i n s u r e r .  I f  t h e r e  is no 

s e t - o f f ,  A w i l l  r e c e i v e  $25,000 which w i l l  be paid  by B ' s  

i n s u r e r ,  and B w i l l  r e c e i v e  $30,000, which w i l l  be paid by A ' s  

i n su re r .  I n  such cases ,  t h e  i n s u r e r s  o r  perhaps u l t i m a t e l y  

t h e  u s e r s  of automobiles,  a r e  t h e r e f o r e  t he  b e n e f i c i a r i e s  of 

t he  s e t -o f f .  I n  our  example, the  e x t e n t  of  t he  b e n e f i t  is 

$50,000 o u t  of  a t o t a l  l o s s  of $55,000. We t h i n k  it u n f a i r  

t h a t  a p a r t y  who has paid f o r  insurance  coverage and has 

s u f f e r e d  l o s s  should have h i s  l o s s  reduced f o r  t he  b e n e f i t  of 

t h e  o t h e r  p a r t y ' s  i n s u r e r .  

The P r ince  Edward I s l a n d  Cont r ibu tory  Negligence Act 
1 

provides  t h a t  in motor v e h i c l e  c la ims where t h e r e  is  a counter-  

c la im " sepa ra t e  judgments s h a l l  be given f o r  each pa r ty  a g a i n s t  

t h e  o ther . "  The B r i t i s h  Columbia Cont r ibu tory  Negligence Act 
2 

s p e c i f i c a l l y  p rov ides  t h a t  t h e r e  s h a l l  be s e t - o f f ,  though we 

understand t h a t  measures a r e  taken t o  temper t h e  requirement.  

-- 

1 S.P.E.I. 1978, C. 3, S. 9 ( l ) ( a ) .  

2 R.S.B.C. 1960, C. 7 4 ,  S. 3 ( d ) .  
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I n  A lbe r t a ,  s e t -o f f  may be ordered  under t h e  A lbe r t a  Rules of 

Court ,  Rule 9 3 ( 1 ) .  The p r a c t i c e  i s  no t  t o  provide f o r  s e t -o f f  

i n  motor v e h i c l e  ca ses .  W e  have concluded t h a t  it i s  b e s t  

t o  l eave  t h e  ques t ion  t o  be decided by t h e  c o u r t  i n  each 

i n d i v i d u a l  ca se ,  w i th  t h e  except ion  t h a t  i n  a c t i o n s  a r i s i n g  

o u t  of  t h e  ope ra t ion  o f  motor v e h i c l e s ,  t h e  s t a t u t e  should 

prov ide  t h a t  t h e r e  s h a l l  be no se t -o f f  u n l e s s  t h e  c o u r t  o the r -  

w i s e  o rde r s .  

RECOMMENDATION #5 

We recommend t h a t  t h e  s t a t u t e  s h o u l d  n o t  d e a l  
w i t h  s e t - o f f  o f  j udgmen t s  b u t  t h a t  s e t - o f f  
s h o u l d  c o n t i n u e  t o  b e  a  m a t t e r  f o r  d i s c r e t i o n  
under  t h e  R u l e s  o f  C o u r t ,  w i t h  t h e  e x c e p t i o n  
t h a t  i n  mo tor  v e h i c l e  c l a i m s ,  t h e  s t a t u t e  
s h o u l d  p r o v i d e  t h a t  t h e r e  shaZZ be no s e t - o f f ,  
u n l e s s  t h e  c o u r t  o t h e r w i s e  o r d e r s .  

( D r a f t  Act, Sec t ion  7) 

( 2 )  E f f e c t  of a  Release  of o r  a  Judgment Agains t  a  J o i n t  
Tor t f ea so r  

The ques t ion  of c o n t r i b u t i o n  a r i s e s  i n  t o r t  on ly  i n  

connect ion wi th  t h o s e  t o r t s  which c o n t r i b u t e  t o  t h e  same damage. 

I n  such cases ,  t h e  t o r t f e a s o r s ,  D l  and D 2 ,  may be j o i n t  t o r t -  

f e a s o r s  o r  they  may be s e v e r a l  concur ren t  t o r t f e a s o r s .  They 

a r e  j o i n t  t o r t f e a s o r s  i f  t h e r e  i s  on ly  one vinculum j u r i s  

between bo th  D l  and D 2 ,  on t h e  one hand, and P ,  on t h e  o t h e r ,  

i.e., i f  t h e r e  i s  on ly  one t o r t i o u s  a c t ,  omission o r  cou r se  

of conduct f o r  which D l  and D2 a r e  both  r e spons ib l e .  They a r e ,  

f o r  example, t r e a t e d  a s  j o i n t  t o r t f e a s o r s  i f  D2 i s  r e s p o n s i b l e  

f o r  D l ' s  wrongful conduct ,  i . e . ,  i f  D l  is  D 2 ' s  employee o r  

agen t  o r  i f  D l  i s  t h e  d r i v e r  of  a  c a r  owned by ~ 2 . ~  D l  and 

3 See, however, Checker Taxi  Co. v .  Zeniuk and Oxley, 119471 
1 W.W.R. 172 (Al ta .  S.C.). 

4 The l o g i c  i s  open t o  ques t ion .  See e.g. Laskin ( 1 9 4 0 1 ,  
1 8  Can. Bar Rev. 205, a t  pp. 216-216. 



D2 a r e  a l s o  j o i n t  t o r t f e a s o r s  i f  they  a c t  wrongful ly  i n  conce r t  

a s  i n  Beecham v. Henderson and Houston, where two highway 

workers threw sand through an open window of a  bus and in ju red  

a  passenger ,  o r ,  it appears ,  a s  in Harpe v. ~ e f e b v r e f  where 

one defendant  drove t h e  t ruck  towing the  van owned and dr iven  

by t h e  o the r .  However, i f  they commit s e p a r a t e  t o r t s  which 

t o g e t h e r  cause one damage, they a r e  s e v e r a l  concurrent  t o r t -  - 
f ea so r s .  I n  Sargent  v. Canadian Coachways Ltd. ,  ' a  bus 

d r i v e r  n e g l i g e n t l y  drove a  bus i n t o  a  d i t c h  which had been 

n e g l i g e n t l y  dug by an excavator  and a  passenger i n  t h e  bus was 

in ju red .  The bus owner and the  excavator  were s e v e r a l  

concur ren t  t o r t f  ea so r s .  

A t  common law, t h e  d i s t i n c t i o n  between j o i n t  t o r t f e a s o r s  

and s e v e r a l  concur ren t  t o r t f e a s o r s  was an important  one. I f  

D l  and D2 were j o i n t  t o r t f e a s o r s  and, i f  t he  i n j u r e d  person,  

P ,  recovered judgment a g a i n s t  D l ,  P could no t  sue D2.  I n  

a d d i t i o n ,  i f  P r e l ea sed  D l  from l i a b i l i t y ,  P could not  sue 

D2. On t h e  o t h e r  hand, i f  D l  and D 2  were s e v e r a l  concurrent  

t o r t f e a s o r s ,  a  judgment o r  a  r e l e a s e  a f f e c t i n g  one d id  no t  

p revent  P from making a  c la im a g a i n s t  t h e  o the r .  

The Tort-Feasors Act does  away wi th  t h e  d i s t i n c t i o n  inso- 

f a r  a s  a  judgment a g a i n s t  one j o i n t  t o r t f e a s o r  i s  concerned. 

We have no doubt t h a t  t h e  new A c t  should do t h e  same. I t  

should be d r a f t e d  i n  such a  way t h a t  it cannot be argued t h a t  

a  judgment a g a i n s t  one j o i n t  t o r t f e a s o r  i s  a  ba r  t o  a  f u r t h e r  

judgment i n  t h e  same a c t i o n ,  a s  d i f f e r e n t i a t e d  from a  judgment 

i n  another  a c t i o n .  That argument was advanced, a l b e i t  

unsuccess fu l ly ,  i n  Wah Tat  Bank Ltd. v. Chan Cheng Kum, and 

5  [1951] 1 D.L.R. 628 (B.C.S.C.). 

6 (1976),  1 C.C.L.T. 331 (Al ta .  D i s t .  C t .  ) . 
7 [1951] 1 D.L.R. 609 (Alta.  App. Div. ) . 
8 [I9751 2 A l l  E.R. 257 (P.C.) . 
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t h e r e  i s  no reason  t o  i n c u r  t h e  r i s k  t h a t  Canadian c o u r t s  w i l l  

n o t  agree  wi th  t h e  dec i s ion .  However, once a  judgment a g a i n s t  

one j o i n t  t o r t f e a s o r  is s a t i s f i e d ,  t he  p l a i n t i f f  should no 

longe r  have a  r i g h t  of a c t i o n  a g a i n s t  t he  o t h e r  j o i n t  t o r t -  

f  e a so r  . 
The Tort-Feasors Act does  n o t  do away wi th  t he  r u l e  t h a t  

a  r e l e a s e  of one j o i n t  t o r t f e a s o r  is a  bar  t o  an a c t i o n  a g a i n s t  

another .  Indeed, i n  two c a s e s 9  concurrent  wrongdoers have 

argued,  though unsucces s fu l ly ,  t h a t  t he  Cont r ibu tory  Negligence 

Act, by imposing j o i n t  and s e v e r a l  l i a b i l i t y ,  made them j o i n t  

t o r t f e a s o r s  f o r  t h e  purposes of t h e  r u l e .  We th ink  t h a t  t he  new 

Act should abo l i sh  t he  r u l e  t h a t  a  r e l e a s e  of one j o i n t  t o r t -  

f e a s o r  r e l e a s e s  a l l  t h e  o t h e r  j o i n t  t o r t f e a s o r s  a s  wel l  a s  t he  

r u l e  t h a t  an u n s a t i s f i e d  judgment a g a i n s t  one j o i n t  t o r t f e a s o r  

r e l e a s e s  a l l  t he  o t h e r  j o i n t  t o r t f e a s o r s .  I n  so doing,  the  new 

Act would abo l i sh  t h e  p r e s e n t  t r a p  f o r  t he  unwary caused by the  

f a c t  t h a t  a r e l e a s e  of one j o i n t  t o r t f e a s o r  and a  covenant no t  

t o  sue one j o i n t  t o r t f e a s o r  a r e  t r e a t e d  d i f f e r e n t l y  even though 

t h e y  accomplish t h e  same purpose. We th ink  t h a t  the  r i g h t s  of 

t h e  p a r t i e s  should be determined by t h e  substance of t he  agree- 

ment r a t h e r  than  i t s  form. 

The new Act should c a r r y  forward two q u a l i f y i n g  provis ions .  

The f i r s t  is  t h a t  t h e  second judgment rendered a g a i n s t  j o i n t  o r  

concurrent  t o r t f e a s o r s  should not  exceed the  f i r s t  and the  second 

is t h a t  c o s t s  should n o t  be allowed the  p l a i n t i f f  i n  the  second 

a c t i o n  un le s s  t h e r e  a r e  reasonable  grounds f o r  b r ing ing  it a s  a  

s e p a r a t e  a c t i o n .  The p rov i s ion  l i m i t i n g  the  damages t o  the amount 

f i r s t  awarded should be d r a f t e d  so a s  t o  preclude the  unsuccessful  

9 Dodsworth v. Hol t  ( 1 9 6 4 ) ,  4 4  D.L.R. (2d) 480 (Al ta .  S.C.) ; 
7 

Reaney v. Nat lona l  T rus t  Co. (1964),  42 D.L.R. (2d) 703 
(On t .~ . c . J .  



argument i n  Bryanston Finance Ltd. v. de v r i e s 1 °  t h a t  it a p p l i e s  

on ly  t o  succes s ive  judgments i n  two a c t i o n s  and n o t ' t o  succes s ive  

judgments i n  t h e  same a c t i o n s .  

RECOMMENDATION $6 

The s t a t u t e  s h o u l d  r e v e r s e  t h e  common law and 
p r o v i d e  t h a t  a  r e l e a s e  o f  one j o i n t  t o r t f e a s o r  
does  n o t  r e l e a s e  a n o t h e r .  I t  shou ld  a l s o  c a r r y  
forward t h e  p r o v i s i o n  o f  The T o r t - F e a s o r s  A c t  
t h a t  a  judgment  a g a i n s t  one j o i n t  t o r t f e a s o r  i s  
n o t  a  bar  t o  a n  a c t i o n  a g a i n s t  a n o t h e r ,  though  
s a t i s f a c t i o n  o f  a  judgment shou ld  be a  b a r .  
A l s o ,  t h e  s t a t u t e  shou ld  c o n t i n u e  t o  p r o v i d e  t h a t  
a  second  judgment  shou ld  n o t  exceed  t h e  f i r s t  and 
t h e  p l a i n t i f f  i n  t h e  second a c t i o n  shou ld  n o t  be 
a l l owed  c o s t s  u n l e s s  t h e r e  a r e  r e a s o n a b l e  grounds  
f o r  b r i n g i n g  t h e  a c t i o n .  

(Draf t  Act, Sec t ions  8 and 9) 

( 3 )  J o i n t  and Seve ra l  L i a b i l i t y  o r  Apportioned L i a b i l i t y  

"It  is fundamental . . . t o  t o r t  law t h a t  a p l a i n t i f f  can 

proceed a g a i n s t  any one of a number of j o i n t  o r  s e v e r a l  t o r t -  

f ea so r s .  "'' I t  i s  a l s o  fundamental t o  t o r t  law t h a t  he can 

proceed a g a i n s t  a l l  of them. I f  he is not  himself a t  f a u l t ,  

he can recover  from any o r  a l l  of them the  f u l l  amount of h i s  

damage. He i s  t o  be compensated a t  the  expense even of a 

wrongdoer whose f a u l t  i s  very  s l i g h t .  That is the  e x i s t i n g  law. 

On the  o t h e r  hand, it i s  argued t h a t  t he  person s u f f e r i n g  i n j u r y ,  

P, should on ly  g e t  judgment a g a i n s t  each of t h e  concur ren t  

t o r t f e a s o r s  f o r  t h e  sha re  of t h e  damage f o r  which each is  held  

r e s p o n s i b l e ,  even though t h a t  m u l d  be a change i n  the  law. 

Th i s  argument p o i n t s  o u t  t h a t  the  law recognizes  f o r  c e r t a i n  

purposes  that a t o r t f e a s o r  i s  r e spons ib l e  f o r  damage in propor- 

t i o n  t o  t he  degree i n  which he was a t  f a u l t ;  it does so i n  

- - - - - 

10 El9751 2 A l l  E.R. 609 (C.A.) . 
11 County of Parkland v. S t e t a r ,  [1975] 2 S.C.R. 844 a t  p. 899. 
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appor t ion ing  r e s p o n s i b i l i t y  between a  c o n t r i b u t o r i l y  neg l igen t  

v i c t im  and a  t o r t f e a s o r ,  and it does so i n  determining the  

amount of c o n t r i b u t i o n  between concurrent  t o r t f e a s o r s .  The 

argument goes  on t h a t  it is  u n f a i r  t o  hold a  t o r t f e a s o r  

r e spons ib l e  beyond t h e  degree t o  which a  c o u r t  f i n d s  t h a t  he is  

a t  f a u l t ,  the  degree  of un fa i rnes s  varying i n v e r s e l y  with the  

degree i n  which a  p a r t i c u l a r  concurrent  t o r t f e a s o r  is found t o  

be a t  f a u l t .  I f  that argument should p r e v a i l ,  P,  i n s t e a d  of 

having the  r i g h t  t o  recover  t h e  whole of h i s  damages from 

e i t h e r  o r  both  of D l  and D 2  who a r e  equa l ly  a t  f a u l t ,  would 

on ly  be a b l e  t o  recover  h a l f  h i s  damages from D l  under one 

cause of a c t i o n  and ha l f  h i s  damages from D2 under another .  

The argument would no t  apply t o  a  ca se  where D2 i s  v i c a r i o u s l y  

l i a b l e  f o r  t h e  t o r t  of D l .  

Severa l  d i f f i c u l t  ques t ions  would then d i sappear .  There 

would be no need t o  provide f o r  c o n t r i b u t i o n ,  a s  D l  and D2 

would each be r e s p o n s i b l e  f o r  h i s  own share  of t h e  damage and 

no more. There would a l s o  be no n e c e s s i t y  t o  cons ider  t he  

e f f e c t  of  s e t t l e m e n t s  and l i m i t a t i o n  pe r iods  and r e l a t e d  problems. 

Although recogniz ing  t h e  f o r c e  of t he  argument in favour  

o f  appor t ion ing  l i a b i l i t y  i n  accordance with t he  degree of f a u l t  

o f  t he  concur ren t  wrongdoers, we have concluded t h a t  paramount 

importance should be accorded t o  t he  p r i n c i p l e  t h a t  t he  non- 

n e g l i g e n t  p l a i n t i f f  should o b t a i n  f u l l  recovery,  i f  a t  a l l  

p o s s i b l e ;  bu t  f o r  t h e  f a u l t  of each wrongdoer, he would no t  

have su f f e red  the  damage. The r u l e  of j o i n t  and s e v e r a l  l i a b i l i t y  

b e s t  s e rves  t h e  end of ob t a in ing  f u l l  recovery f o r  the  non- 

n e g l i g e n t  p l a i n t i f f .  

Where t h e  i n j u r e d  pa r ty ,  P, i s  p a r t l y  a t  f a u l t ,  the  e f f e c t  

o f  t h e  Cont r ibu tory  Negligence Act a s  i n t e r p r e t e d  by the  Canadian 

c o u r t s  is that  the  concur ren t  t o r t f e a s o r s ,  D l  and D 2 ,  a r e  j o i n t l y  

and s e v e r a l l y  l i a b l e  t o  P f o r  t h e  amount of h i s  damage reduced 
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by h i s  degree of f a u l t .  l2 P can t h e r e f o r e  recover  from any 

o r  a l l  concurrent  t o r t f e a s o r s  t he  t o t a l  of t he  damages f o r  

which t h e y  a r e  c o l l e c t i v e l y  respons ib le .  

The arguments f o r  apport ionment a r e  s t ronge r  i n  ca ses  in 

which P is  a t  f a u l t .  I t  may be argued, and G l a n v i l l e  Williams 

does  so, t h a t  a  c o n t r i b u t o r i l y  neg l igen t  P is no more deserv ing  

than  D l  and D 2 .  l3 The on ly  th ing  t h a t  d i s t i n g u i s h e s  him i s  

t h a t  he su f f e red  a l o s s ,  n o t  t h a t  he was f r e e  from negligence.  

There is no reason t o  throw t h e  whole r i s k  of D2's insolvency 

o n t o  D l ;  P, being a l s o  a t  f a u l t ,  should share  the  r i s k .  

Furthermore, t h e r e  is no reason why, even though he is  l a t e r  

a b l e  t o  ob ta in  c o n t r i b u t i o n  from D2, D l  should be f i n a n c i a l l y  

embarrassed by having t o  pay P the  t o t a l  amount f o r  which D l  

and D2 a r e  c o l l e c t i v e l y  l i a b l e .  

G l a n v i l l e  Williams a l s o  argues14 t h a t  where A, B and C 

a r e  a l l  a t  f a u l t  and a l l  s u f f e r  damage, t h e  apportionment of 

damages under t h e  p r e s e n t  Cont r ibu tory  Negligence A c t  is 

unneces sa r i l y  complex. Each i s  e n t i t l e d  t o  a judgment a g a i n s t  

t h e  o t h e r  tm,  reduced by h i s  own degree  of f a u l t .  I n  each 

c a s e ,  t he  o t h e r  two a r e  e n t i t l e d  t o  c o n t r i b u t i o n  between them- 

se lves .  It would be s impler  f o r  A t o  recover  t he  app rop r i a t e  

f r a c t i o n  of h i s  damage from each of B and C,  and f o r  each of 

t h e  o t h e r  two t o  recover  s i m i l a r  judgments. Sec t ion  28 of 
W i l l i a m s '  d r a f t  which has  been adopted by E i r e  and 

Tasmania, provides  f o r  apport ioned judgments . 

12 Fellows v. Majeau, [1945] 2 W.W.R. 113 (Alta.  S.C.) ; Jordan 
Rouse Ltd. v. Menow 119741 S.C.R. 239. 

13 Williams, p. 406 .  

1 4  Williams, pp. 400-4 03. 

15 Williams, p. 522. 
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W e  t h ink ,  however, t h a t  the  p re sen t  law should be maintained.  

For one t h i n g  it is  commonly appl ied  and wel l  understood and 

no s i g n i f i c a n t  demand has appeared i n  Alber ta  f o r  i t s  abandon- 

ment; it may be argued t h a t  such a s u b s t a n t i a l  change in law 

should n o t  be made i n  t h e  absence of evidence t h a t  the  p re sen t  

law i s  considered u n s a t i s f a c t o r y .  For another ,  t he  p r e v a i l i n g  

theo ry  i s  t h a t  t he  i n j u r e d  p a r t y  should recover  and be compensa- 

t e d  f o r  a s  much of h i s  l o s s  a s  poss ib l e .  H i s  only  f a u l t  is  i n  

n o t  looking a f t e r  himself o r  h i s  p rope r ty  and he should be 

pena l ized  on ly  by n o t  a l lowing him t o  recover  what was due t o  

h i s  own f a u l t .  Also,  we t h ink  t h a t  t h e r e  is  a danger t h a t  the  

c o u r t s  w i l l  be h e s i t a n t  t o  f i n d  con t r ibu to ry  negl igence i f  the 

r e s u l t  w i l l  no t  on ly  dep r ive  t h e  p l a i n t i f f  of t h e  share  of t he  

damage a t t r i b u t e d  t o  him but  a l s o  expose him to  the  r i s k  of 

f a i l i n g  t o  c o l l e c t  some of t he  r e s t .  Fu r the r ,  we th ink t h a t  the  

adopt ion of one set  of r u l e s  a p p l i c a b l e  i f  t he  p l a i n t i f f  is a t  

f a u l t ,  and another  i f  he i s  no t ,  would r e s u l t  in undes i rab le  

complicat ion.  S ince  so many cla ims a r e  paid  by i n s u r e r s ,  it 

may a l s o  be s a i d  t h a t  t h e  p r i n c i p a l  r e s u l t  of a scheme of 

appor t ioned  judgments would be t o  r e l i e v e  them, though with  

v i r t u a l l y  u n i v e r s a l  automobile insurance  t h a t  argument has  

l i t t l e  f o r c e  in rega rd  t o  motor v e h i c l e  l i a b i l i t y .  

We recommend t h a t  t h e  Z i a b i Z i t y  o f  c o n c u r r e n t  
t o r t f e a s o r s  e i t h e r  t o  a  p l a i n t i f f  who i s  f r e e  
from n e g l i g e n c e  o r  t o  a c o n t r i b u t o r i l y  n e g l i g e n t  
p Z a i n t i f f  shou ld  c o n t i n u e  t o  be j o i n t  and s e v e r a l .  

(Draf t  ~ c t ,  Sec t ion  4 )  
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V. WHEN A WRONGDOER SHOULD BE ENTITLED TO CONTRIBUTION 

(1) The Bas i s  f o r  Cont r ibu t ion  

Before determining when c o n t r i b u t i o n  should be a v a i l a b l e ,  

we should cons ider  t he  j u s t i f i c a t i o n  o r  ph i losophic  founda- 

t i o n  f o r  a l lowing it. A simple formulat ion of t he  j u s t i f i c a t i o n  

i s  t h a t  i f  D l  and D2 each c o n t r i b u t e  t o  P ' s  l o s s ,  it would be 

u n f a i r  t h a t  D l  should have t o  s a t i s f y  a l l  t h e  l o s s  simply 

because P chooses t o  sue only  D l  o r  t o  e x a c t  a  s e t t l e m e n t  from 

only  El and t h a t  D 2  would escape unscathed. The au thor  of t he  

seventh e d i t i o n  of Salmond denies  t h a t  c o n t r i b u t i o n  between 

wrongdoers should be based on an implied c o n t r a c t  and s t a t e s :  

"It [ c o n t r i b u t i o n ]  is  based on t h e  p r i n c i p l e  of j u s t i c e ,  t h a t  a  

burden which t h e  law imposes on two men should no t  be borne 

wholly by one of them. I n  t he  s u r e t y  case  of Dee r in s  v. The - 
E a r l  of Winchelsea, Eyre C.B. s t a t e s :  " I f  a  view is taken of 

t h e  cases ,  it w i l l  appear t h a t  t h e  bottom of c o n t r i b u t i o n  is a  

f i x e d  p r i n c i p l e  of j u s t i c e ,  and i s  n o t  founded i n  c o n t r a c t  . . . ,, 2 

Goff and Jones s t a t e :  
3  

Any o b l i g o r  who owes wi th  another  a  duty t o  a  
t h i r d  p a r t y  and is l i a b l e  wi th  t h a t  o t h e r  t o  a  
common demand, should be a b l e  t o  c la im cont r ibu-  
t i on . .  . I n  a l l  t he se  c a s e s  t h e  b a s i s  of t h e  
r i g h t  t o  c o n t r i b u t i o n  is u n j u s t  enrichment . 

1 Salmond, The Law of T o r t s  (7 th  ed., 1928) a t  p. 103. 

2  (1787),  1 2 6  E.R. 1276 a t  p. 1277. 

3 The Law of R e s t i t u t i o n  (2nd ed. 19781, p. 211. 



3 5 

The au tho r s  no te  t h a t  t o r t f e a s o r s  a r e  i n  an excep t iona l  posi-  

t i o n  because a t  common law they could not  gene ra l ly  recover  

c o n t r i b u t i o n  from each o t h e r .  However, even though the  claim 

o f  a  t o r t f e a s o r  f o r  c o n t r i b u t i o n  depends upon s t a t u t e ,  t he  

au tho r s  s t a t e :  " the  broad p r i n c i p l e s  governing it a r e  not  

d i s s i m i l a r  from t h e  e q u i t a b l e  p r i n c i p l e s  which were e s t a b l i s h e d  

i n  Deering v. The E a r l  of W i n ~ h e l s e a . " ~  

Professor  Weinrib s t a t e s :  5 

Given t h a t  P  can recover  i n  f u l l  from D l ,  it would be 
u n f a i r  a s  between D l  and D2 t o  fo rce  D l  t o  pay a l l  and 
a l low D2 t o  escape wi th  paying none of t he  damages f o r  
which each i s  wholly l i a b l e .  Cont r ibu t ion  is the  
mechanism roo ted  i n  both e q u i t y  and the  common law 
which r e f l e c t s  t h i s  bas i c  cons ide ra t ion  of r e l a t i v e  
f a i r n e s s .  Inasmuch a s  D l  in d ischarg ing  h i s  own 
l i a b i l i t y  t o  P  has r e l i e v e d  D2 of any need on h i s  p a r t  
t o  s a t i s f y  h i s  own o b l i g a t i o n  t o  P ,  D l  has under t he  
compulsion of law been forced t o  confer  a  b e n e f i t  on 
D2 t o  which D2 is n o t  e n t i t l e d  and which t h e  device  of 
c o n t r i b u t i o n  would f o r c e  him t o  d i sgorge .  

Weinrib t h u s  goes beyond t h e  formulat ion of Goff and Jones  which 

was quoted e a r l i e r .  For example, D l ,  t h e  b u i l d e r ,  does n o t  "owe 

with"  D2, t h e  a r c h i t e c t ,  a  du ty  t o  P ,  t h e  owner. Each of D l  and 

D 2  owes a  s e p a r a t e  du ty  t o  P ,  and i f  t hey  breach t h e i r  s e p a r a t e  

c o n t r a c t s  each i s  n o t  " l i a b l e  wi th  t h a t  o t h e r  t o  a  common demand" 

P ro fe s so r  Weinrib concedes t h a t  D l  and D2 a r e  n o t  s u b j e c t  t o  a  

common l i a b i l i t y  o r  a  common demand. However, he d e n i e s  t h e  

re levancy of such an i s s u e a 6  he s t a t e s :  7 

I n  t h i s  con tex t  what i s  a t  s t ake  i s  f a i r n e s s  i n  the 
inc idence  of t h e  s anc t ion  a s  a  ma t t e r  of remedial  
p o l i c y  and it is hard t o  see  why t h i s  should be 
a f f e c t e d  by t h e  f a c t  t h a t  t he  p a r t i e s  have breached 
a  d i f f e r e n t  primary o b l i g a t i o n .  Once it has been 
determined t h a t  t h e  breaches  of c o n t r a c t  have caused 
t h e  same l o s s  and t h a t  t he  l o s s  is  t r a n s l a t a b l e  
i n t o  money damages t o  which both p a r t i e s  a r e  l i a b l e ,  
t h e  d i f f e r e n c e  i n  i n i t i a l  o b l i g a t i o n  recedes  i n t o  

4 I b id . ,  p. 231. - 
5 "Cont r ibu t ion  i n  a  Con t r ac tua l  S e t t i n g "  (19761, 54 Can. Bar 

Rev. 3 3 8 ,  a t  p. 340. 

6 I b i d .  

7  I b i d .  - 
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i n s i g n i f i c a n c e  and t h e  problem which remains is t h a t  
of a d j u s t i n g  a s  between D l  and D2 t he  money damages 
which P can demand t h a t  e i t h e r  of them wholly pay. 

He goes on t o  say " the  requirement of a  common l i a b i l i t y  o r  

t h e  sub jec t ion  t o  a  common demand i s  no t  an o b s t a c l e  t o  t he  

p o l i c y  of t he  prevent ion of un jus t  enrichment, embodied i n  t he  

no t ion  of c o n t r i b u t i o n  bu t  i s  r a t h e r  merely an abbrev ia ted  way 

of express ing t h a t  p o l i c y  . . . ,, 8 

We have found a  c o n s i d e r a t i o n  of t he  no t ion  of c o n t r i b u t i o n  

a s  a  r e f l e c t i o n  of t h e  no t ion  of un jus t  enrichment t o  be most 

h e l p f u l .  W e  t h ink ,  however, t h a t  an even more app rop r i a t e  and 

somewhat broader fo rmula t ion  i s  t h a t  the  law should t r e a t  wrong- 

d o e r s  f a i r l y  and t h a t  i n  t h e  absence of a  compell ing reason t o  

t h e  cont ra ry ,  f a i r n e s s  r e q u i r e s  t h a t  a  burden which the  law 

imposes on t w o  p a r t i e s  should not  be borne wholly by one of them. 

This  p r i n c i p l e  i s  of p a r t i c u l a r  s i g n i f i c a n c e  i n  dec id ing  when 

c o n t r i b u t i o n  should be a v a i l a b l e ,  a  s u b j e c t  which w i l l  be d e a l t  

w i th  i n  t h e  fo l lowing  pages.  I t  i s  a l s o  of p a r t i c u l a r  

s i g n i f i c a n c e  i n  dec id ing  upon t h e  c r i t e r i a  which w i l l  de termine 

t h e  amount; i n  view of t h e  wide d i v e r s i t y  of f a c t u a l  and l e g a l  

c i rcumstances  t o  which t h e  c r i t e r i a  w i l l  app ly ,  we t h i n k  t h a t  

t h e y  w i l l  have t o  be formulated i n  such a  way t h a t  t h e  c o u r t  w i l l  

be l e f t  f r e e  t o  weigh bo th  c u l p a b i l i t y  and causa t ion .  

hie recommend t h a t  t h e  r i g h t  t o  c o n t r i b u t i o n  
be based  upon t h e  n o t i o n  t h a t  t h e  law shouZd 
t r e a t  wrongdoers  f a i r l y  and t h a t  i n  t h e  absence  
o f  a  c o m p e z l i n g  r e a s o n  t o  t h e  c o n t r a r y ,  f a i r n e s s  
r e q u i r e s  t h a t  a  burden  which  t h e  Zaw imposes  
on two p a r t i e s  shou ld  n o t  be borne w h o l l y  by 
one o f  them.  

(Draf t  Act, Sec t ion  11 (1) ) . 
8 Ib id . ,  a t  p. 341. - 



( 2 )  Kinds of T o r t s  f o r  Which Cont r ibu t ion  Should be 
Provided 

Cont r ibu t ion  i s  now a v a i l a b l e  between two concur ren t  t o r t -  

f e a s o r s  who a r e  l i a b l e  f o r  negl igence,  and we t h ink  t h a t  it 

c l e a r l y  should cont inue  t o  be ava i l ab l e .  There is more ques t ion  

about  i t s  p r e s e n t  a p p l i c a t i o n  t o  t o r t s  which do no t  n e c e s s a r i l y  

involve  negl igence,  i nc lud ing  cases  of s t r i c t  l i a b i l i t y  under 

t h e  r u l e  i n  Rylands v. F l e t che r , '  and c a s e s  such a s  nuisance 

o r  a s s a u l t .  The Cont r ibu tory  Negligence Act a p p l i e s  where 

damage i s  caused by t h e  " f a u l t "  of two o r  more persons. That 

term might be i n t e r p r e t e d  t o  inc lude  t o r t i o u s  a c t s  o r  omissions 

n o t  involv ing  negl igence.  A l t e r n a t i v e l y ,  p a r t i c u l a r l y  i n  view 

o f  t h e  name o f  t h e  s t a t u t e ,  it might be r e s t r i c t e d  t o  negligence.  

I n  - Yule v. Parmley and parmley10 the  B r i t i s h  Columbia Court of 

Appeal thought t h a t  t r e s p a s s  t o  t h e  person was a  " f a u l t "  under 

t h e  B r i t i s h  Columbia S t a t u t e ,  but  t h e  Supreme Court of Canada 

found t h e  defendants ,  doc to r  and d e n t i s t ,  neg l igen t  and l e f t  

open t h e  ques t ion  whether " f a u l t "  inc ludes  a  t o r t  o the r  than 

negligence.  l1 I n  Chernesky v. Armadale P u b l i s h e r s  Ltd. l2 the 

Saskatchewan Court of Appeal held  t h a t  c o n t r i b u t i o n  under t he  

Saskatchewan s t a t u t e  does n o t  extend t o  an a c t i o n  f o r  l i b e l  

b u t  i s  r e s t r i c t e d  t o  c a s e s  of negl igence.  I n  Dominion Chain Co. 

v. Eas t e rn  Const. Co. Jessup,  J .A .  s t a t e d  t h a t  f a u l t  a s  used 

i n  s e c t i o n  2 ( 1 )  of The Negligence Act " inc ludes  a  breach of 

s t a t u t e  o r  o t h e r  a c t  o r  omission g iv ing  r i s e  t o  a  l i a b i l i t y  i n  

t o r t  whether neg l igen t  o r  not .  ,113 

9 (1868),  L.R. 3  H.L. 330. 

l o  [I9451 2 D.L.R. 316, (B.C.C.A.). 

11 [I9451 S.C.R. 635 a t  p. 650. 

12 [I9741 6 W.W.R. 162 (Sask. C.A.) . (This  judgment d e a l s  on ly  
w i th  a  p re l iminary  i s s u e  between t h e  defendants  and t h e  t h i r d  
pa r ty .  

1 3  (1976) 68 D.L.R. (3d) 385 (Ont. C.A.) a t  p. 390. Aff 'd.  
(sub nom.), G i f f e l s  Assoc i a t e s  Ltd. v. Eas t e rn  Const. Co., 
(1978),  84 D.L.R. (3d) 344 (S.C.C.) . 
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I n  Athans v. Canadian Adventure Camps Ltd. ,I4 the p l a i n t i f f ,  

a  p r o f e s s i o n a l  wate r - sk ie r ,  brought an a c t i o n  a g a i n s t  a  summer 

camp f o r  c h i l d r e n  and a  pub l i c  r e l a t i o n s  f i rm which copied a  

photograph of t h e  p l a i n t i f f  and published it a s  a  l ine-drawing 

i n  an a d v e r t i s i n g  brochure f o r  t he  summer camp. Both defendants  

were found j o i n t l y  and s e v e r a l l y  l i a b l e  f o r  t h e  t o r t  of 

a p p r o p r i a t i n g  the  p l a i n t i f f ' s  pe r sona l i t y .  The reproduct ion 

of t h e  drawing f o r  commercial advantage was an invas ion  of t h e  

p l a i n t i f f ' s  e x c l u s i v e  r i g h t  t o  market h i s  p e r s o n a l i t y .  Both 

defendants  claimed c o n t r i b u t i o n  and indemnity a g a i n s t  each o the r  

and r e l i e d  on the  Negligence Act. There was r e a l l y  no d i scuss ion  

about  t h e  re levance  of t h e  Act bu t  t h e  judge found the  summer 

camp was e n t i t l e d  t o  a  f u l l  indemnity f o r  t he  damages awarded the  

p l a i n t i f f  a s  a g a i n s t  t h e  pub l i c  r e l a t i o n s  f i rm on the  basis 

of Hedley Byrne. 

I n  those  provinces  having Tort-Feasors Acts,  c o n t r i b u t i o n  

i s  c l e a r l y  n o t  l i m i t e d  t o  negl igence ac t ions .  Such s t a t u t e s  

apply t o  "any t o r t f e a s o r "  l i a b l e  i n  r e s p e c t  of t he  damage and 

a r e  n o t  r e s t r i c t e d  t o  neg l igen t  t o r t f e a s o r s .  There is  l i t t l e  

doubt t h a t  The Tor t f ea so r s  Act a l lows an i n t e n t i o n a l  t o r t f e a s o r  

t o  ob ta in  c o n t r i b u t i o n  because t h e  Act a p p l i e s  where damage 

is  su f f e red  " a s  a  r e s u l t  of a  t o r t ,  whether a  crime o r  not ."  

G l a n v i l l e  tJ i l l iams15 says  t h a t  t he  words, "whether a  crime o r  

no t " ,  were i n s e r t e d  in t h e  Engl ish  Act upon the  recommendation 

of t h e  Law Revision Committee which advised t h a t  t h e r e  should 

be a  r i g h t  of c o n t r i b u t i o n  even f o r  i n t e n t i o n a l  t o r t s  which 

a l s o  c o n s t i t u t e  crimes. He t h i n k s  t h e  balance of t h e  argument 

i s  i n  favour of g iv ing  r e l i e f .  l6 American d e c i s i o n s  have 

gone bo th  ways. The law should be c l a r i f i e d .  

1 4  (1978),  80 D.L.R. (3d) 553 (Ont. H . C . ) .  

15 Williams, p. 91. 

1 6  Williams, p. 94. 
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The reasons  a g a i n s t  providing f o r  c o n t r i b u t i o n  i n  t he  case  

of i n t e n t i o n a l  t o r t s ,  some of which a l s o  apply t o  o t h e r  ca ses  

of t o r t s  n o t  involv ing  negl igence,  appear t o  be: 

(1) the  p u b l i c  p o l i c y  argument based on t h e  maxim 
ex t u r p i  causa non o r i t u r  a c t i o ;  - -- 

(2)  punishment; and 

(3) de t e r r ence .  

The reasons  i n  favour  appear t o  be: 

(1) punishment is n o t  a  reason f o r  g iv ing  a  cause  of 
a c t i o n  i n  t o r t  mat te rs ;  

(2)  t h e  n e t  e f f e c t  of r e f u s a l  of t h e  r i g h t  t o  claim 
c o n t r i b u t i o n  may n o t  be t o  d e t e r  and may be t o  
encourage wrong-doing; 

(3 )  t h e  i n e q u i t y  of a l lowing one wrongdoer t o  escape 
while p u t t i n g  t h e  whole burden on another ;  

( 4 )  t h e r e  may be no moral blameworthiness i n  some 
" i n t e n t i o n a l "  tor ts ;  

(5 )  c o n t r i b u t i o n  is a l r e a d y  allowed where negl igence 
i s  c r imina l ,  e.g. dangerous d r i v i n g ;  and 

( 6 )  r e f u s a l  t o  g i v e  a  r i g h t  t o  c o n t r i b u t i o n  encourages 
c o l l u s i o n  and f avour i t i sm  between the  p l a i n t i f f  
and one o r  more of t h e  wrongdoers. 

A s  has  been noted t h e  Engl ish  Law Revision Committee 

considered whether pub l i c  p o l i c y  might r e q u i r e  an except ion t o  

t h e  p rov i s ion  f o r  c o n t r i b u t i o n  between t o r t f e a s o r s  where t he  

t o r t  was a l s o  a  crime. The Committee s t a t e d :  17 

17 Law Revision Committee, Thi rd  I n t e r i m  Report ,  Cmd. 4637, 
1934, p. 7. 



A t  f i r s t  s i g h t  p o l i c y  might appear t o  demand 
that such an except ion  should be made a t  any 
r a t e  when t h e  crime i s  wanton and d e l i b e r a t e  
and n o t  merely t h e  r e s u l t  of inadver tence.  
We have, however, come t o  t h e  conclusion t h a t  
it is i m p r a c t i c a l  t o  draw such a  d i s t i n c t i o n  
and t h a t  any a t tempt  to  exclude from our 
recommendations t o r t s  which a r e  a l s o  cr imes 
would produce anomalies. . . 

We a l s o  have concluded t h a t  the publ ic  po l i cy  argument is  

n o t  s u f f i c i e n t l y  s t rong  t o  r e q u i r e  any q u a l i f i c a t i o n  in our 

recommendation about c o n t r i b u t i o n .  I f  t h e  t o r t  i s  a l s o  a  crime,  

we have concluded t h a t  t h e  c r i m i n a l  law i s  the  a p p r o p r i a t e  means 

of imposing a  s u i t a b l e  p e n a l t y  and we see  no reason f o r  

t h e  law r e l a t i n g  t o  c o n t r i b u t i o n  t o  be molded in such a  way 

a s  t o  provide an a d d i t i o n a l  monetary penal ty .  This  i s  p a r t i c u l a r l y  

so because t h e r e  is no assurance  t h a t  t he  monetary pena l ty  

involved i n  denying c o n t r i b u t i o n  w i l l  f a l l  on the  more cu lpab le  

par ty .  

RECOMMENDATION #9 

We recommend t h a t  c o n t r i b u t i o n  shou ld  be 
a v a i l a b l e  t o  a l l  t o r t f e a s o r s  i n c l u d i n g  
i n t e n t i o n a l  t o r t f e a s o r s  and t h i s  shou ld  a p p l y  
e v e n  i f  t h e  t o r t  s h o u l d  a l s o  c o n s t i t u t e  a  c r i m e .  

(Draf t  Act, Sec t ions  1 ( e )  & 1 0 )  . 
( 3 )  Extension of Con t r ibu t ion  t o  Breaches of Cont rac t  

I n  our  Working Paper we perceived d i f f i c u l t i e s  i n  a  

s t a t u t o r y  r i g h t  of  c o n t r i b u t i o n  in a l l  c o n t r a c t  cases .  The 

c o n t r a c t  more than  the  g e n e r a l  law determines  t he  na tu re  of t he  

o b l i g a t i o n  between c o n t r a c t i n g  p a r t i e s .  A c o n t r a c t  may provide 

f o r  a  c o n t r a c t u a l  l i m i t a t i o n  per iod,  o r  a  l i m i t a t i o n  of 

l i a b i l i t y  t o  an agreed amount a s  i n  ca ses  of l i q u i d a t e d  damages 
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and i n  many c o n t r a c t s  f o r  c a r r i a g e  of goods. Remedies o the r  

than  damages may be a v a i l a b l e  t o  a  c o n t r a c t i n g  par ty .  Rights  

may be waived. W e  expressed a  l ean ing  a g a i n s t  such an ex tens ion .  

W e  have, however, been persuaded t h a t  it should be made. 

Our p r i n c i p a l  reason is based upon our formulat ion of the 

b a s i s  f o r  c o n t r i b u t i o n .  One who breaks  a  c o n t r a c t  is a s  much a  

wrongdoer a s  one who does n o t  adhere t o  a  g e n e r a l  s tandard of 

conduct imposed by law. Fa i rnes s  r e q u i r e s  t h a t  a  burden which 

t h e  law imposes upon two p a r t i e s  should n o t  be borne by one of 

t h e m ,  and it makes no d i f f e r e n c e  f o r  t h i s  purpose t h a t  t h e  

o b l i g a t i o n  is imposed by c o n t r a c t  law r a t h e r  than t o r t  law. 

An a d d i t i o n a l  reason i s  t h a t  t h e  border between t o r t  

and c o n t r a c t  is hazy, i n d i s t i n c t  and poorly  def ined.  Professor  

Prosser  s t a t e s :  "Everywhere t h e  f i e l d s  of l i a b i l i t y  and d o c t r i n e  

i n t e r l o c k ;  everywhere t h e r e  a r e  border lands  and penumbras, and 

c a s e s  which c u t  a c r o s s  t h e  a r b i t r a r y  l i n e s  of d i v i s i o n ,  o r  

s t r a d d l e  them i n  a  manner u t t e r l y  bewilder ing t o  t he  young 

lawyer whose educa t ion  has t o l d  him t o  look f o r  sharp d i v i s i o n .  a 18 

P r o f e s s o r  Gi lmore 's  i deas  about t h e  r e l a t i o n s h i p  between 

c o n t r a c t  and t o r t  a r e  a l s o  very r e l e v a n t .  H e  s t a t e s :  19 

W e  might say t h a t  what is  happening is t h a t  
" c o n t r a c t "  i s  being reabsorbed i n t o  t h e  main- 
stream of " t o r t " .  U n t i l  t h e  gene ra l  theory  
of c o n t r a c t  was h u r r i e d l y  run up l a t e  i n  t he  
n ine t een th  century,  t o r t  had always been our 
r e s i d u a l  ca tegory  of c i v i l  l i a b i l i t y .  A s  t he  
c o n t r a c t  r u l e s  d i s s o l v e ,  it i s  becoming so 
again.  I t  should be po in ted  ou t  t h a t  t h e  
theory  of t o r t  i n t o  which c o n t r a c t  i s  being re-  

18 S e l e c t e d  Topics on t h e  Law of T o r t s  (1953),  p. 380.  

1 9  The Death of Cont rac t  (1974) ,  p. 87. 



absorbed is i t s e l f  a  much more expansive theory 
of l i a b i l i t y  than was the  theory  of t o r t  from 
which c o n t r a c t  was a r t i f i c i a l l y  separa ted  a  
hundred y e a r s  ago. 

Although we do n o t  agree  w i th  him t h a t  " c o n t r a c t  . . . i s  dead", 

it is d i f f i c u l t  t o  deny t h a t  t h e  movement of t h e  common law i s  

toward a  more gene ra l i zed  law of o b l i g a t i o n  o r  l i a b i l i t y .  A s  

a  consequence of recogniz ing  t h i s  and of recogniz ing  t h a t  t h e  

law always has been a  seamless web, we have concluded t h a t  

c o n t r i b u t i o n  should n o t  be l i m i t e d  t o  t h e  kinds  of wrongs which 

a r e  c l a s s i f i e d  a s  t o r t s  bu t  should extend t o  those  c l a s s i f i e d  

a s  breaches of con t r ac t s .  S t a t u t e s  should take  account 

o f  t h e  hazy borders  between t o r t  and c o n t r a c t  and should no t  

compel t h e  c o u r t s  t o  engage in the  d i f f i c u l t  and v i r t u a l l y  im- 

p o s s i b l e  t a s k  of d e l i n e a t i n g  between the  two. 

D i f f i c u l t i e s  caused by l i m i t i n g  c o n t r i b u t i o n  t o  t o r t s  a r e  

exempli f ied by s e v e r a l  r e c e n t  cases  i n  which an owner, P ,  

su f f e r ed  damage by reason  of a  breach of du ty  by a  c o n t r a c t o r  

o r  s u p p l i e r ,  D2, and another  breach of du ty  by an a r c h i t e c t  o r  

eng ineer ,  D l .  

I n  Dominion Chain Co. v. Eas te rn  Const. Co., L u 

t h e  c o n t r a c t o r ,  D2, was p ro t ec t ed  from l i a b i l i t y  t o  t h e  owner, 

P ,  by t h e  e x p i r a t i o n  of a c o n t r a c t u a l  l i m i t a t i o n  per iod  follow- 

ing  the  issuance of t h e  e n g i n e e r ' s  f i n a l  c e r t i f i c a t e .  The 

engineer ,  D l ,  who was n e g l i g e n t ,  was l i a b l e  t o  P. Jessup  J .A . ,  

speaking f o r  t h e  m a j o r i t y  i n  t h e  Ontar io  Court of Appeal, held 

t h a t  it was a  c o n d i t i o n  precedent  t o  D2's o b l i g a t i o n  t o  make 

c o n t r i b u t i o n  t o  D l  t h a t  D2 should be l i a b l e  t o  P under On ta r io ' s  

s. 2 ( 1 ) ,  which i s  comparable t o  The Cont r ibu tory  Negligence Act 

ss. 3  (1) and (2)  of  A lbe r t a  combined. He he ld  a l s o  t h a t  s. 2  (1) 

20 (1976). 68 D.L.R. (3d) 385 (Ont. C.A.) .  Aff 'd. (sub nom.), ~. 
G i f f e i s  Assoc i a t e s  ~ t d .  v. Eas te rn  Const. CO. (1978) ,  
3 4  D.L.R. (3d) 344 (S.C.C.) . 



permi t s  c o n t r i b u t i o n  on ly  a s  between t o r t f e a s o r s  and not  a s  between 

p a r t i e s  who have breached c o n t r a c t s ,  even though the  s e c t i o n  does 

n o t  r e f e r  s p e c i f i c a l l y  t o  t o r t f e a s o r s  bu t  r a t h e r  t o  persons 

found a t  f a u l t .  He then went on t o  hold t h a t  both  defendants  

i n  t h e  a c t i o n  were t o r t f e a s o r s ,  having d i scussed  the  vexed 

ques t ion  of whether a  breach of a  du ty  to  take  c a r e  can g ive  rise 

t o  a  cause of a c t i o n  i n  t o r t  a s  wel l  a s  c o n t r a c t  and having 

approved the  a f f i r m a t i v e  answer given by Lord Denning in Esso - 
Petroleum Co. v. Mardon. 21 Although he concluded t h a t  n e i t h e r  

a  c o n t r a c t o r  nor a  b u i l d e r  p ro fe s se s  s k i l l  i n  a  c a l l i n g  so a s  t o  

make him l i a b l e  i n  t o r t  on the  same b a s i s  a s  an engineer  o r  

a r c h i t e c t ,  he reached the  conclusion t h a t  a  c o n t r a c t o r  o r  

b u i l d e r  who i s  n e g l i g e n t  i n  t he  performance of a  c o n t r a c t  t o  

b u i l d  i s  l i a b l e  i n  t o r t  f o r  i n j u r y  t o  person o r  p roper ty  on t h e  

b a s i s  of Donoghue v. Stevenson, 
22 i.e., a s  a  t o r t f e a s o r ,  and he 

would have he ld  t h e  c o n t r a c t o r  l i a b l e  t o  a  c la im f o r  cont r ibu-  

t i o n  by t h e  engineer  bu t  f o r  t h e  f a c t  t h a t  t he  c o n t r a c t o r  was 

n o t  l i a b l e  t o  t h e  p l a i n t i f f .  The companion case  of Dabous v. 

~ u l i a n i ~ ~  i s  t o  much t h e  same l e g a l  e f f e c t ,  though the  r e s u l t  

was d i f f e r e n t .  An a r c h i t e c t  and b u i l d e r  were held  t o  be 

t o r t f e a s o r s  and, s i n c e  both were l i a b l e  t o  t he  p l a i n t i f f  owner, 

c o n t r i b u t i o n  was a v a i l a b l e .  

The Ontar io  Court of Appeal 's d e c i s i o n  in Dominion Chain Co. 

v. Eas te rn  Const. Co. was appealed and t h e  Supreme Court  of  

Canada dismissed t h e  appeal .  Laskin C.J .C.  de l ive red  

the  unanimous opinion of t h e  Court. The d i f f i c u l t  i s s u e s  were 

n o t  c l a r i f i e d  because t h e  case  was decided on t h e  b a s i s  t h a t  

D2, t h e  c o n t r a c t o r ,  possessed a  c o n t r a c t u a l  s h i e l d  which pro- 

21 [19761 2 A l l  E.R. 5  a t  p. 15. 

22 [1932] A.C. 562 (H.L.). 

23 [I9761 68 D.L.R. (3d) 4 1 4  (Ont. C.A.) . 



4 4  

t e c t e d  it from l i a b i l i t y  t o  t h e  p l a i n t i f f .  The engineer ,  

D l ,  was t h e r e f o r e  precluded from a s s e r t i n g  a r i g h t  of c o n t r i b u t i o n  

a g a i n s t  D2.  Laskin C. J. C. he ld  t h a t  t h e  "exculpatory c l ause"  

excluded a l l  c la ims under t h e  c o n t r a c t  and s t a t e d  t h a t  it was 

" immater ia l  whether they a r i s e  i n  c o n t r a c t  o r  t o r t .  I n  t h e  

p r e s e n t  case ,  it was t h e  same negl igence,  whether regarded a s  a 

breach of c o n t r a c t  o r  a s  a b a s i s  f o r  an independent t o r t  c la im,  

... " 2 4  Laskin C.J .C.  a f t e r  saying t h a t  it was n o t  necessary  t o  

determine whether t h e  c o n t r i b u t i o n  prov is ion  of The Negligence 

Act was broad enough t o  embrace c o n t r a c t u a l  l i a b i l i t y  s t a t e d  

t h a t  he was i n c l i n e d  t o  b e l i e v e  t h a t  it was not  because o t h e r  

i n t e r r e l a t e d  p rov i s ions  of t h e  s t a t u t e  r e f e r r e d  only t o  

t o r t f e a ~ o r s . ~ ~  A n  important  a s p e c t  of t h i s  ca se  is t h a t  t h e  

Chief J u s t i c e  d i d  n o t  simply say t h a t  a  c la im f o r  c o n t r i b u t i o n  

i n  t h i s  case  could a r i s e  on ly  under The Negligence Act but  

i n f e r r e d  t h a t  it might a r i s e  o u t  of two independent c o n t r a c t s .  

Ee s t a t e d :  2 6 

I am prepared t o  assume, f o r  t h e  purposes of 
t h i s  case ,  t h a t  where t h e r e  a r e  two c o n t r a c t o r s ,  
each of which has a s e p a r a t e  c o n t r a c t  wi th  a 
p l a i n t i f f  who s u f f e r s  t h e  same damage from 
concurrent  breaches  of those  c o n t r a c t s ,  it would 
be i n e q u i t a b l e  t h a t  one of t h e  c o n t r a c t o r s  
bear t h e  e n t i r e  b run t  of t h e  p l a i n t i f f ' s  l o s s ,  
even where t h e  p l a i n t i f f  chooses t o  sue on ly  
t h a t  one and n o t  bo th  a s  i n  t h i s  case.  

I n  Sealand of t h e  P a c i f i c  Ltd. v. McHaffie Ltd. 27 

t h e  B r i t i s h  Columbia Court of Appeal held t h a t  t he  owner, P ,  

24 G i f f e l s  Assoc i a t e s  Ltd. v. Eas te rn  Const. Co. (1978) 
8 4  D.L.R. (3d) 344 (S.C.C.) a t  p. 349. 

25 Ib id .  - 
2.6 Ib id . ,  a t  p. 350. - 
27 [1974] 6 W.W.R. 724 (B.C.C.A.) .  



was e n t i t l e d  t o  judgment a g a i n s t  t h e  s u p p l i e r ,  D2 ,  and the  

a r c h i t e c t ,  D l ;  t h a t  t h e  Cont r ibu tory  Negligence Act d id  not  

apply and t h e r e  i s  no common law procedure pe rmi t t i ng  appor- 

tionment; and t h a t  P  was e n t i t l e d  t o  t w o  independent judgments 

a g a i n s t  D l  and D2 f o r  t h e  whole of i t s  damage. While t he  

judgment g ives  r i s e  t o  some d i f f i c u l t i e s  of i n t e r p r e t a t i o n ,  

it a p p l i e s  two p ropos i t i ons  t o  D l .  The f i r s t  i s  the  proposi-  

t i o n  enunciated by M r .  J u s t i c e  Pigeon i n  J. Nunes Diamonds Ltd. 

v. Dominion E l e c t r i c  P r o t e c t i o n  Co., 28 t h a t  t o r t  l i a b i l i t y ,  a t  

l e a s t  under t h e  Hedley-Byrne r u l e ,  does no t  apply un le s s  t he  

negl igence is an " ' independent t o r t '  unconnected with  the  

performance of t he  c o n t r a c t . "  The second is  the  p ropos i t i on  

enunciated by t h e  Ontar io  Appel la te  Divis ion i n  Campbell Flour 

M i l l s  Co. v. B, 29 t h a t  a l though the  damage caused by 

t h e  breach of two c o n t r a c t s  i s  the  same, P is  e n t i t l e d  t o  two 

independent judgments f o r  t h e  whole of it. Both t h e  Campbell 

Flour  case  and t h e  Sealand case  appear t o  be i n c o n s i s t e n t  with - 
t h e  ex i s t ence  of any r i g h t  t o  con t r ibu t ion  between D l  and D2, 

though i n  Sealand t h e  c o u r t  d id  say t h a t  "It may w e l l  be t h a t "  

t h e  s u p p l i e r ,  D 2  " is  ob l iged  t o  indemnify"30 the  a r c h i t e c t ,  

D l ,  f o r  t he  amount which D l  had t o  pay t o  P. 

The Engl ish  Law Commission in i ts  Working Paper on 
31 Cont r ibu t ion  d i scussed  t h e  case  of McConnell v. Lynch-Robinson. 

I n  t h i s  case ,  t h e  p l a i n t i f f  owner sued his a r c h i t e c t ,  f o r  in- 

adequate superv is ion  of t h e  c o n t r a c t o r .  The a r c h i t e c t  sought 

t o  jo in  t h e  c o n t r a c t o r  and t o  recover  c o n t r i b u t i o n  from him 

under a  s t a t u t o r y  p rov i s ion  comparable t o  s. 4 (1) ( c )  of The 

Tort-Feasors A c t  of  Alber ta .  Lord MacDermott C . J .  expressed  

doubt a s  t o  whether t h e  p l a i n t i f f ' s  a c t i o n  a g a i n s t  t he  a r c h i t e c t  

was i n  c o n t r a c t  o r  i n  t o r t .  However, f o r  t he  purpose of t h e  

28 [1972] S.C.R. 769, a t  777-778. 

29 ( 1 9 1 4 ) ,  32 O.L.R. 270. 

30 Supra., f oo tno te  27, a t  p. 728. 

31 119571 N.1.  70 (C.A.) .  



appea l  he was prepared t o  assume t h a t  t h e  a r c h i t e c t  was a 

t o r t f e a s o r .  I n  o r d e r  f o r  t he  defendant  a r c h i t e c t  t o  e s t a b l i s h  

a r i g h t  of c o n t r i b u t i o n  a g a i n s t  t he  c o n t r a c t o r ,  it was held 

t h a t  t h e  defendant  must a l s o  e s t a b l i s h  t h a t  t h e  c o n t r a c t o r  was 

a t o r t f e a s o r  c o n t r i b u t i n g  t o  t h e  same damage. The con t r ac to r  

had placed t h e  damp-course i n  t h e  wrong p l ace  and no t  i n  

accordance wi th  t h e  s p e c i f i c a t i o n s  provided by t h e  a r c h i t e c t .  

Lord MacDermott s t a t e d  t h a t :  " I f  t he  p l a i n t i f f  has any c la im 

a g a i n s t  t h e  bu i ld ing  c o n t r a c t o r  it is  c l e a r l y  i n  r e s p e c t  of 

breach of c o n t r a c t  and I can see no ground f o r  saying t h a t  over 

and above t h a t  t h e r e  is a c la im i n  t o r t  simply on the  b a s i s  

t h a t  t h e  c o n t r a c t o r  d id  something which a reasonable  man would 

n o t  have done. "32 Consequently, t h e  a r c h i t e c t  had t o  bear t he  

whole l o s s  in s p i t e  of  t h e  f a c t  t h a t  t h e  c o n t r a c t o r  was 

probably more a t  f a u l t .  

A r e c e n t  case  which should be mentioned is Smith v. 

~ c ~ n n i s .  33 A s o l i c i t o r ,  D l ,  who was inexper ienced i n  making 

proof of  l o s s  under a f i r e  insurance po l i cy ,  r e t a i n e d  another  

s o l i c i t o r ,  D 2 ,  who had exper ience  i n  such mat te rs .  The proof 

o f  loss was n o t  submitted wi th in  t h e  one-year per iod  f o r  

c la iming  under t he  p o l i c i e s .  Af t e r  f a i l i n g  t o  recover  t he  

l o s s  caused by t h e  f i r e  from t h e  i n s u r e r ,  t h e  p l a i n t i f f ,  t he  

i n su red ,  brought an a c t i o n  appa ren t ly  i n  negl igence a g a i n s t  D l  

who joined D2 a s  a t h i r d  pa r ty .  A t  t r i a l  D l ,  t h e  inexper ienced 

s o l i c i t o r ,  was found wholly a t  f a u l t .  I t  was found t h a t  t he  

more exper ienced s o l i c i t o r ,  D 2 ,  was r e t a i n e d  f o r  t h e  l i m i t e d  

purpose of a s s i s t i n g  i n  t h e  completion of t h e  proof of l o s s .  D l  

appealed and t h e  appea l  d i v i s i o n  took a broader view of t h e  

scope of D2's r e t a i n e r .  I t  apport ioned one t h i r d  of r e s p o n s i b i l i t y  

t o  D 2 ,  wi thout  r e f e r e n c e  t o  any s t a t u t e .  On appea l  t o  t he  

Supreme Court of  Canada, t h e  m a j o r i t y  agreed wi th  t he  t r i a l  judge 's  

f i n d i n g  t h a t  D2 was r e t a i n e d  only t o  submit proof of l o s s  and 

32 Ib id . ,  p. 71. - 
33  (19781, 4 C.C.L.T. 154 (S.C.C.) . 
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n o t  f o r  f u r t h e r  adv ice  and t h e r e f o r e  only D l  w a s  l i a b l e .  Laskin 

C. J . C .  s t a t e d  : " In  t h e  c i rcumstances ,  it i s  unnecessary t o  

canvass  o t h e r  ques t ions  r a i s e d  he re  a s  t o  whether a s o l i c i t o r ' s  

l i a b i l i t y  t o  h i s  c l i e n t  l ies  i n  t o r t  o r  only  in c o n t r a c t ,  and t h e  

e f f e c t ,  accord ing ly ,  of t h e  T o r t f e a s o r s  Act, R.S.N.S. 1967, c .  307 

and of t h e  Cont r ibu tory  Negligence Act, R.S.N.S. 1967, c .  54. ,, 34 

The d i s s e n t i n g  judge, Pigeon J., wi th  whom Beetz J. concurred 

agreed with  t h e  wider c o n s t r u c t i o n  of D 2 ' s  r e t a i n e r  s t a t i n g  

t h a t  D2 cannot be heard t o  say "I t o l d  you what t o  do because 

t h i s  is what you asked m e ,  I d id  n o t  t e l l  you when t o  do it 

because you d i d  n o t  ask m e .  n35  Pigeon J. held  t h a t  the 

s o l i c i t o r ' s  l i a b i l i t y  a r i s e s  on ly  i n  c o n t r a c t  and no t  i n  t o r t  

and s t a t e s :  "It appears  t o  me t h a t  t h e  use of t he  word " f a u l t "  

i n  t h e  Cont r ibu tory  Negligence Act i s  evidence...of t he  i n t e n t i o n  

t o  adopt t he  c i v i l  law p r i n c i p l e  wi th  r e s p e c t  t o  t he  d i v i s i o n  

o f  l i a b i l i t y  i n  p ropor t ion  t o  the  r e s p e c t i v e  degrees  of f a u l t  

i n  a l l  cases ."  However, Pigeon J. argues  t h a t  even i f  t h e  

Cont r ibu tory  Negligence Act i s  n o t  a p p l i c a b l e  t o  l i a b i l i t y  i n  

c o n t r a c t  t he  same apport ionment i s  obtained by applying the  

p r i n c i p l e  of c a u s a l i t y .  3 6 

From these  cases ,  we can see  t h a t  t h e r e  is  hope less  con- 

f u s i o n  about t h e  border  between breaches  of c o n t r a c t  which g ive  

r i s e  t o  a t o r t  and those  t h a t  do not .  This  i s  n o t  su rp r i s ing .  

I t  i s  our  view t h a t  w i th  regard  t o  c o n t r i b u t i o n ,  t he  c o u r t s  

should n o t  be compelled t o  make t h i s  d i f f i c u l t  and w e l l  nigh 

impossible  d i s t i n c t i o n .  The b a s i c  r a t i o n a l e  f o r  t h e  r i g h t  of 

c o n t r i b u t i o n  i s  t o  ach ieve  f a i r n e s s  i n  t h e  burden which defendants  

must bear.  

34 Ib id . ,  a t  p. 167. 

35 I b i d . ,  a t  p. 173. - 
36 A r e c e n t  example of t h e  a p p l i c a t i o n  of t h e  p r i n c i p l e  of 

c a u s a l i t y  i s  t o  be found i n  C i t y  of Red Deer, v. Canadian 
Tennis Assoc i a t i on  Ltd. (1977), 5 A.R. 330 (S.C.). 



48 
The i s s u e  of whether a breach of c o n t r a c t  does or  does not 

c o n s t i t u t e  a t o r t  should n o t  be important .  I n  t h e  words of 

Professor  Weinrib "con t r ibu t ion  i s  a u n i t a r y  no t ion  embodying 

a fundamental concept of r e s t i t u t i o n a r y  f a i r n e s s  t h a t  t ranscends  

t h e  c a t e g o r i e s  of c o n t r a c t  and t o r t  and f o r  which t h o s e  c a t e g o r i e s  

a r e  i r r e l e v a n t .  ,, 37 

The e d i t o r  of Carswel l ' s  P r a c t i c e  Cases i n  a no te  on 

t h e  imp l i ca t ions  of t he  Dominion Chain case38 remarks t h a t  

un l e s s  a breach of c o n t r a c t  produces a remedy i n  t o r t  a s  w e l l  

a s  i n  c o n t r a c t ,  o r  t h e  s t a t u t e  extends  t o  comprehend breaches 

o f  c o n t r a c t u a l  d u t i e s  of reasonable  c a r e ,  c o n t r i b u t i o n  w i l l  be 

unava i lab le  where in f a i r n e s s  it ought t o  e x i s t .  Although he 

r ega rds  t he  l i s t  a s  end le s s ,  he g i v e s  t he  fol lowing examples: 

( a )  P a t i e n t  sues  doc to r  f o r  neg l igen t  f a i l u r e  t o  
test ope ra t ing  equipment and sues  manufacturer  
of equipment f o r  neg l igen t  design.  

(b )  Building owner sues  a r c h i t e c t  f o r  neg l igen t  
des ign and sues  cons t ruc t ion  c o n t r a c t o r  f o r  
neg l igen t  cons t ruc t ion .  

( c )  Company sues  f i n a n c i a l  adv ise r  (o r  accountant  
o r  broker ,  e t c . )  f o r  neg l igen t  advice  and 
sues  i t s  own o f f i c i a l s  f o r  neg l igen t  s c r u t i n y  
of such advice  o r  f a i l u r e  t o  equip the  e x p e r t s  
wi th  r e l i a b l e  background information.  

(d )  Home owner sues  equipment maintenance re-  
p r e s e n t a t i v e  f o r  l eav ing  f u e l  o i l  tank 
unattached t o  s e r v i c e  pipe  i n t o  basement and 
sues  o i l  company f o r  d e l i v e r y  of hea t ing  o i l  
wi thout  v e r i f y i n g  e n t r y  i n t o  t he  tank. 

We do n o t  b e l i e v e  t h a t  a c o u r t  i n  o rder  t o  achieve an 

e q u i t a b l e  appor t ion ing  of t h e  l o s s  a s  between the  two defendants  

37 Supra., f oo tno te  5, a t  pp. 344-345. - 
38 ( 1 9 7 6 )  , 1 C.P.C. 18-19. 
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should have t o  go through t h e  c o n t o r t i o n  of c a t e g o r i z i n g  the  

two defendants  a s  t o r t f e a s o r s .  The law w i l l  con t inue  t o  remain 

u n c e r t a i n  i f  t o  ach ieve  f a i r n e s s  between defendants  such a  

c a t e g o r i z a t i o n  remains necessary.  Judges possess ing  an a c u t e  

sense  of j u s t i c e  w i l l  probably be a b l e  t o  extend the d e f e c t i v e  

r u l e s  through c a t e g o r i z a t i o n  of t h e  defendants  a s  t o r t f e a s o r s  

and thereby  achieve f a i r n e s s  a s  between defendants.  Judges 

who t a k e  a  more l i t e r a l  approach t o  t h e  i n t e r p r e t a t i o n  of 

s t a t u t e s  w i l l  under t h e  p r e s e n t  l e g i s l a t i o n  render  judgments 

which i n  many c a s e s  w i l l  n o t  t r e a t  defendants  f a i r l y .  

We have been persuaded t h a t  i n  o rder  t o  ach ieve  e q u i t a b l e  

appor t ion ing  of l o s s  between defendants  t he  law should provide 

f o r  c o n t r i b u t i o n  i n  c a s e s  i n  which one o r  more of t h e  wrongs 

c o n t r i b u t i n g  t o  t h e  p l a i n t i f f ' s  damage i s  a  breach of c o n t r a c t .  

We have been f o r t i f i e d  i n  t h i s  view by d i scuss ions  which we 

have had wi th  t h e  Committee appointed by the Canadian B a r  

Assoc ia t ion  who w e r e  unanimous in t h e i r  view t h a t  t h e  l e g i s -  

l a t i o n  should be extended t o  comprehend two breaches  of c o n t r a c t  

o r  a  breach of c o n t r a c t  and a  t o r t  which g ive  r i s e  t o  t he  s a m e  

damage. W e  a l s o  no te  t h a t  i n  England it was The Law Soc ie ty  

and t h e  General Council of  t h e  Bar which d r e w  a t t e n t i o n  t o  

t h e  problem t h a t  c o n t r i b u t i o n  i s  n o t  a v a i l a b l e  where t h e r e  

a r e  breaches of two s e p a r a t e  c o n t r a c t s  which combine t o  

produce the  same loss. The i r  r e p r e s e n t a t i o n  gave rise t o  t he  

Engl i sh  Law Commission's Report on Cont r ibu t ion  which recom- 

mended t h a t  r i g h t s  of c o n t r i b u t i o n  should be widened t o  cover 

breaches  of c o n t r a c t .  39 I n  1978, t he  Report was implemented by 

l e g i s l a t i o n .  4 0 

The ex tens ion  of c o n t r i b u t i o n  t o  breaches  of c o n t r a c t  

39 Law Com. No. 79, p. 11 

4 0  C i v i l  ~ i a b i l i t y  (Con t r ibu t ion )  Act 1978, c. 47 (U.K. ) . 
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w i l l  undoubtedly produce some complications.  For i n s t ance ,  

t h e  r u l e s  of remoteness of damage and the  measure of damages 

a r e  n o t  p r e c i s e l y  t h e  same i n  c o n t r a c t  a s  i n  t o r t .  This 

problem was r e f e r r e d  t o  by Jessup  J .A .  i n  t he  Dominion Chain 

c a s e  when he s t a t e d  t h a t  t h e  c o n t r i b u t i o n  p rov i s ion  of The 

Negligence Act of Ontar io  "would be v i r t u a l l y  impossible  t o  

app ly  t o  a defendant  t o r t f e a s o r  and a  defendant  who had 

breached a  c o n t r a c t  because of t h e  probable d i f f e r e n c e  i n  t he  

measure of damages f o r  which they would be r e s p e c t i v e l y  l i a b l e  

t o  t h e  p l a i n t i f f .  "41 We b e l i e v e  t h a t ,  s e t t i n g  a s i d e  s p e c i a l  

p rov i s ions  i n  t h e  c o n t r a c t ,  i n  t h e  movement toward a  

genera l ized  theory  of o b l i g a t i o n  o r  l i a b i l i t y  t h e  r u l e s  of 

remoteness of damage and t h e  measure of damages a r e  moving 

much c l o s e r  t oge the r .  4 2  More impor tan t ly ,  The Tort-Feasors Act 

a p p l i e s  t o  defendants  l i a b l e  i n  r e s p e c t  of t h e  same damage 

and it i s  in r e s p e c t  of t h a t  same damage t h a t  a  r i g h t  of con- 

t r i b u t i o n  is provided. Consequently, it is  i n  r e s p e c t  of the  

monetary amount of t h e  over lapping damage flowing from the  

ove r l ap  i n  l i a b i l i t y ,  whether it a r i s e s  in  t o r t  o r  i n  c o n t r a c t ,  

of  t h e  two c la ims  f o r  which c o n t r i b u t i o n  would be ava i l ab l e .  

W e ,  t h e r e f o r e ,  do n o t  a n t i c i p a t e  any s e r i o u s  problems i n  t h i s  

regard .  This  i s  a l s o  t h e  conclusion which the  Engl ish  Law 

Commission has  reached. 43 

Limi ta t ion  p e r i o d s  both s t a t u t o r y  and c o n t r a c t u a l  w i l l  

c r e a t e  c e r t a i n  problems in the  ex tens ion  of t h e  r i g h t s  of 

con t r ibu t ion .  So w i l l  c o n t r a c t u a l  upper l i m i t s  of l i a b i l i t y .  

These problems w i l l  be considered subsequent ly  i n  our Report. 

W e  have s a t i s f i e d  ou r se lves  t h a t  t h e  problems can be d e a l t  with,  

and we agree  wi th  Professor  Weinrib when he says:  "while 

t h e s e  problems r e q u i r e  d e l i c a t e  t rea tment ,  they do not  seem t o  

4 1  (1976) ,  68 D.L.R. (3d) 385 (Ont. C . A . ) .  a t  p. 390. 

4 2  See H. Parsons  (Livestock)  Ltd. v. U t t l e y  Ingham & Co., 
[I9781 1 A l l  E.R. 525 (C.A.) .  

43 Working Paper No. 59 a t  p. 28. 



impose in supe rab le  d i f f i c u l t i e s  . . . . R e s t r i c t i o n s  on the  

o p e r a t i o n  of c o n t r i b u t i o n  need no t  be puffed up i n t o  a g e n e r a l  

d e n i a l  of  t h e  e x i s t e n c e  of c o n t r i b u t i o n  in a c o n t r a c t u a l  

s e t t i n g .  " 
4 4 

The reasoning upon which c o n t r i b u t i o n  is based 

a p p l i e s  t o  a l l  k inds  of breach of c o n t r a c t ,  no t  merely a 

f a i l u r e  t o  t a k e  reasonable  care .  

While t h e  examples which we have d i scussed  d e a l  wi th  

a t o r t  and a breach of c o n t r a c t  or wi th  breaches  of two 

d i f f e r e n t  c o n t r a c t s ,  our  recommendation would confirm the  

common law t h a t  a  breach by two c o n t r a c t i n g  p a r t i e s  of t h e  

same c o n t r a c t  w u l d  g ive  rise t o  a r i g h t  of c o n t r i b u t i o n  

between t h e  p a r t i e s .  I n  so recommending we do no t  in tend  t h a t  

t h e  law should o v e r r i d e  a bargain  made by t h e  p a r t i e s .  

Accordingly, t h e  p rov i s ions  of a c o n t r a c t  should have e f f e c t  

i n  such a c a s e  and should n o t  be a f f e c t e d  by the  s t a t u t e .  

RECOMMENDATION # 10 

We recommend t h a t  t he  s t a t u t o r y  r i g h t  o f  
c o n t r i b u t i o n  should be extended so as t o  
comprehend cases  i n  which t he  same damage i s  
caused by two breaches  of t h e  same c o n t r a c t  
or two independent  c o n t r a c t s  or by a  breach 
of  c o n t r a c t  and by a  t o r t .  The r i g h t  t o  
c o n t r i b u t i o n  should no t  be con f i ned  t o  cases  
i n  which t h e  breach of con t rac t  c o n s i s t s  o f  
a  n e g l i g e n t  f a i l u r e  t o  perform a  c o n t r a c t u a l  
o b l i g a t i o n  bu t  should extend t o  a l l  breaches 
of c o n t r a c t  i n c l u d i n g  i n t e n t i o n a l  breaches.  
The S t a t u t e  should n o t ,  however, ove r r ide  
c o n t r a c t s .  

(Dra f t  A c t ,  Sec t ions  1 ( a )  and (e) , 
and 11 ( 2 )  ) 

4 4  Supra., f o o t n o t e  5, a t  p. 345 .  



5 2 

( 4 )  Extension of Con t r ibu t ion  t o  Breaches of T rus t  

I n  our  Working Paper,  w e  expressed t h e  t e n t a t i v e  opinion 

t h a t  n e i t h e r  the  p r i n c i p l e  of  c o n t r i b u t o r y  negl igence nor t he  

p r i n c i p l e  of c o n t r i b u t i o n  should be extended t o  breaches  of 

t r u s t .  Our opinion was based i n  p a r t  on t h e  f a c t  t h a t  t h e r e  

was n o t  t he  same need t o  provide  f o r  c o n t r i b u t i o n  in t h e  case  

o f  breaches of t r u s t  a s  i n  t h e  case  of t o r t s .  The r u l e  

a g a i n s t  c o n t r i b u t i o n  never appl ied  with regard  t o  persons  i n  

b reach  of t r u s t .  The r u l e  of e q u i t y  w a s  and i s  t h a t  a  t r u s t e e  

he ld  l i a b l e  f o r  a breach of t r u s t  may recover  c o n t r i b u t i o n  

from h i s  co - t ru s t ee  u n l e s s  t h e  former a lone  has  been f r audu len t .  

We have now t e n t a t i v e l y  concluded t h a t  t h e  p r i n c i p l e  

o f  c o n t r i b u t i o n  should apply  t o  breaches of t r u s t ,  though 

n o t  t h e  p r i n c i p l e  of c o n t r i b u t o r y  negligence.  We have reached 

t h i s  conclusion because t h e  r i g h t  of  c o n t r i b u t i o n  which i s  

c u r r e n t l y  a v a i l a b l e  a s  between t r u s t e e s  i s  somewhat d e f e c t i v e .  

W e  t h ink ,  however, t h a t  a  p rov i s ion  concerned with  c o n t r i b u t i o n  

between t r u s t e e s  should appear i n  The Trus tee  Act. For t h a t  

reason  and f o r  t he  reason  t h a t  we b e l i e v e  t h a t  f u r t h e r  

c o n s u l t a t i o n  is  necessary ,  w e  have decided t o  d e f e r  t o  a  

subsequent r e p o r t  any recommendation about c o n t r i b u t i o n  

between t r u s t e e s .  
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VI.  CLAIM FOR CONTRIBUTION BY WRONGDOER WHO HAS SETTLED 

(1) Re la t ionsh ip  between t h e  Right of Con t r ibu t ion  and t h e  
L i a b i l i t y  of t h e  P a r t y  who has  S e t t l e d  

I n  o rde r  t o  c la im c o n t r i b u t i o n  under The Tort-Feasors 

A c t ,  a  person must be a  " t o r t - f e a s o r  l i a b l e  i n  r e s p e c t  of 

t h a t  damage." Under t h e  e x i s t i n g  l e g i s l a t i o n ,  t h e r e  is con- 

s i d e r a b l e  doubt a s  t o  whether D l ,  who s e t t l e s  wi th  P  but  is 

subsequent ly  held  n o t  l i a b l e  t o  him, can recover  from D2 ,  

who is  a t o r t f e a s o r  l i a b l e  t o  P. In  Marschler  v. G. Masser 's  

~ a r a g e , '  M r .  J u s t i c e  Lebel held  t h a t  D l ,  though n o t  a  t o r t -  

f e a s o r ,  was e n t i t l e d  t o  o b t a i n  c o n t r i b u t i o n .  However, t h e  

Ontar io  s t a t u t e  i s  d i f f e r e n t  and t h e  judge thought t h a t  under 

t h e  Engl i sh  l e g i s l a t i o n  and consequently t h e  A lbe r t a  s t a t u t e ,  

no c o n t r i b u t i o n  could be obta ined because the  s t a t u t e  is  no t  

concerned wi th  s e t t l e m e n t s  bu t  wi th  simply abroga t ing  the  old  

common law r u l e  a g a i n s t  c o n t r i b u t i o n  between t o r t f e a s o r s .  

This  i n t e r p r e t a t i o n  f i n d s  suppor t  i n  o t h e r  dec i s ions .  2  

Even i f  it is  he ld  i n  t h e  proceedings f o r  c o n t r i b u t i o n  

t h a t  P  could have recovered from D l ,  t h e r e  i s  s t i l l  a ques t ion  

a s  t o  t h e  meaning of " l i a b l e . "  The b e t t e r  op in ion  appears  t o  

be tha t  " l i a b l e "  means " r e spons ib l e  i n  law" and t h a t  D l  is 

e n t i t l e d  t o  c o n t r i b u t i o n  even though no judgment has been pro- 

nounced a g a i n s t  him. However, Viscount Simonds thought t h a t  

" l i a b l e "  means " l i a b l e  i n  judgment. " 3  Sect ion  3 ( 2 )  of The 

Cont r ibu tory  Negligence Act a l s o  prov ides  f o r  c o n t r i b u t i o n  

o r  indemnity " i n  t h e  degree i n  which they a r e  r e s p e c t i v e l y  

found t o  have been a t  f a u l t . "  T h i s  p rov i s ion  seems t o  s t a t e  

c l e a r l y  that c o n t r i b u t i o n  under The Cont r ibu tory  Negligence 

1 (1956),  2  D.L.R. (2d) 484 (Ont. H . C . ) .  

2 S t o t t  v. West Yorkshire  Road Car Co., [1971] 2  Q.B. 
~ c . A . )  , Bay l i s  v. Waugh, 119621 N.Z.L.R. 44 (S.C.) . 

3 George Wimpey & Co. v. B.O.A.C., 119551 A.C. 169 
(H.L.) a t  p. 178. 



A c t  o n l y  a r i s e s  where t h e r e  has been a  j u d i c i a l  de te rmina t ion  

of f a u l t ,  bu t  t h i s  de te rmina t ion  could be made i n  t he  cont r ibu-  

t i o n  proceedings.  

W e  b e l i e v e  that t o  r e f u s e  c o n t r i b u t i o n  o r  indemnity e i t h e r  

on t h e  grounds t h a t  D l  is  subsequent ly  found no t  t o  have been 

l i a b l e  o r  on t h e  grounds t h a t  though r e spons ib l e  i n  law he 

was n o t  a t  t h e  time of t h e  s e t t l e m e n t  l i a b l e  in judgment i s  to  

d i scourage  s e t t l e m e n t s  and t o  f a i l  t o  t r e a t  D l  f a i r l y  a s  

a g a i n s t  D2. I n  t h e  absence of a  compelling reason ,  a  person 

should n o t  be requi red  t o  a r r ange  t h a t  he be sued t o  judgment 

i n  o rde r  t o  q u a l i f y  f o r  t h e  r i g h t  of con t r ibu t ion .  D l  has 

confer red  a  b e n e f i t  on D2 by f r e e i n g  him from l i a b i l i t y  t o  P. 

It is  a  s u f f i c i e n t  safeguard t h a t  D l  must e s t a b l i s h  t h a t  t h e  

amount of t h e  s e t t l e m e n t  i s  reasonable .  I t  should not  be 

necessary  f o r  him t o  e s t a b l i s h  t h a t  he was l i a b l e  o r  even t h a t  

he, had reasonable  grounds f o r  be l i ev ing  t h a t  he was l i a b l e .  

However, i n  o rde r  t h a t  D l  may c la im c o n t r i b u t i o n  from D2 ,  it 

w i l l  be necessary,  according t o  our  subsequent recommendation 

#17, t h a t  P ' s  c la im has n o t  become s t a tu t e -ba r r ed  a g a i n s t  D2. 

RECOMMENDATION #11 

We recommend t h a t  a  person who has s e t t l e d  
should be e n t i t l e d  t o  indemni ty  or 
c o n t r i b u t i o n  even i f  it i s  subsequen t ly  
determined t h a t  he was n o t  l i a b l e  t o  t he  
par ty  who has s u f f e r e d  l o s s  nor should 
he even have t o  e s t a b l i s h  t h a t  he had 
reasonable  grounds for b e l i e v i n g  t h a t  he 
was l i a b l e  a t  t h e  da te  of t h e  s e t t l e m e n t .  

(Dra f t  Act, Sec t ions  1 4  (1) and ( 3 ) )  



(2) F u l l  Se t t l ement  wi th  t h e  Par ty  who has Suffered Damage 

Most s e t t l e m e n t s  a r e  made s imul taneously  wi th  a l l  defendants  

and t h e  l i a b i l i t i e s  of a l l  p a r t i e s  a r e  determined by agreement 

s o  t h a t  no c o n t r i b u t i o n  problem a r i s e s .  The law should, 

however, provide f o r  c a s e s  in which t h a t  i s  no t  done. We 

w i l l  f i r s t  cons ide r  t h e  ca se  in which one wrongdoer s e t t l e s  

a  c la im in f u l l .  

Where D l  settles with  t he  pa r ty  s u f f e r i n g  l o s s ,  P, f o r  

t h e  whole of P ' s  damage, he has confer red  a  b e n e f i t  on D2 

s i n c e  D2 i s  now r e l i e v e d  of any l i a b i l i t y  t o  P, and f a i r n e s s  

r e q u i r e s  t h a t  D l  should have a  r i g h t  of c o n t r i b u t i o n  from D2. 

The law should n o t  d i scourage  a  s e t t l emen t ,  which may be in 

everyone ' s  i n t e r e s t ,  by a l lowing D l  t o  c la im c o n t r i b u t i o n  

from D2 only  i f  D l  l i t i g a t e s  P ' s  claim. 

P and D l  should no t ,  by determining the  amount of t he  

s e t t l e m e n t ,  however, be a b l e  t o  determine conc lus ive ly  t he  

amount t o  which D2 w i l l  have t o  make con t r ibu t ion .  Sec t ion  3 

of The Negligence Act of Ontar io  provides  a  safeguard a g a i n s t  

u n f a i r n e s s  t o  D2, and we t h ink  that a  s i m i l a r  safeguard would 

be app rop r i a t e  f o r  Alber ta .  The s e c t i o n  reads  a s  fo l lows:  

A t o r t  f e a s o r  may recover  c o n t r i b u t i o n  o r  
indemnity from any o t h e r  t o r t  f ea so r  who is ,  o r  
would i f  sued have been, l i a b l e  i n  r e s p e c t  of 
t he  damage t o  any person s u f f e r i n g  damage a s  a  
r e s u l t  of a  t o r t  by s e t t l i n g  wi th  t he  person 
s u f f e r i n g  such damage, and t h e r e a f t e r  commencing 
o r  con t inu ing  a c t i o n  a g a i n s t  such o t h e r  t o r t  
f e a s o r ,  in which event  t h e  t o r t  f ea so r  s e t t l i n g  
t h e  damage s h a l l  s a t i s f y  t he  cou r t  t h a t  t he  
amount of t h e  s e t t l emen t  was reasonable ,  and i n  



t h e  even t  t h a t  t h e  c o u r t  f i n d s  t he  amount of 
t h e  s e t t l e m e n t  was excess ive  it may f i x  t h e  
amount a t  which t h e  c la im should have been 
s e t t l e d .  

W e  t h ink  that  a  s i m i l a r  p rov i s ion  n o t  r e s t r i c t e d  t o  t o r t -  

f e a s o r s  would be app rop r i a t e .  

RECOMMENDATION # 12 

We recommend t h a t  i f  D l  s e t t l e s  P's c la im 
i n  f u l l ,  he should have a  r i g h t  t o  con t r i bu -  
t i o n  from 0 2  upon s a t i s f y i n g  t he  cour t  t h a t  
t he  amount o f  t he  s e t t l e m e n t  w i t h  P was 
reasonable .  I f  t h e  cour t  should f ind t he  
amount o f  t h e  s e t t l e m e n t  e x c e s s i v e ,  it should 
have t h e  power t o  determine  t he  amount a t  
which t he  c la im should have been s e t t l e d  
and Dl ' s  r i g h t  t o  c o n t r i b u t i o n  should be 
based on t h a t  amount. 

(Draf t  Act, Sec t ion  1 4  ( 3 ) )  

( 3 )  Only P a r t i a l  Se t t l ement  w i t h  t h e  P a r t y  who has  Su f fe red  
Damage 

W e  w i l l  now cons ide r  t h e  case  i n  which D l ' s  s e t t l emen t  

i s  n o t  accepted by P i n  f u l l  s e t t l e m e n t  of h i s  claim. It 

i s  important  t h a t  t h e  p a r t i e s  should be encouraged t o  s e t t l e  

c la ims.  This  sugges t s  t h a t  P  should be a b l e  t o  settle with  

D l  and t h a t  a  r e l e a s e  of D l  should a l s o  r e l e a s e  D l  from any 

c la im of c o n t r i b u t i o n  by D2:  o therwise  D l  has very l i t t l e  

i n c e n t i v e  t o  set t le wi th  P. I f  D l  s t i l l  remains vu lne rab le  

i n  a  c o n t r i b u t i o n  a c t i o n  by D2, D l  cannot be c e r t a i n  of 

o b t a i n i n g  any advantage from a  good se t t l ement .  Another prime 

motive f o r  s e t t l i n g ,  t h e  avoidance of c o s t l y  l i t i g a t i o n ,  would 

a l s o  be absen t  in t h a t  D l  might be involved in l i t i g a t i n g  a  

c o n t r i b u t i o n  a c t i o n  brought by D2. W e  t h e r e f o r e  t h ink  t h a t  

n e i t h e r  D l  nor  02 should have any r i g h t  of c o n t r i b u t i o n  where 

one defendant  s e t t l e s  on ly  h i s  sha re  of t h e  l o s s ,  and t h a t  

o t h e r  measures should be taken  t o  ach ieve  f a i r n e s s .  
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When P settles with  D l  and r e l e a s e s  D l  from l i a b i l i t y ,  

P ' s  c l a im  a g a i n s t  D2 could be reduced by: 

(1) the  amount rece ived  by P from D l ,  

( 2 )  t he  amount of D l ' s  s ha re  of t h e  l i a b i l i t y  t o  P, 

(3 )  t h e  g r e a t e r  of (1) and ( 2 ) ,  

( 4 )  t h e  lesser of (1) and (2 ) .  

These f o u r  methods of reducing D 2 ' s  l i a b i l i t y  t o  P w i l l  be 

subsequent ly  r e f e r r e d  t o  a s  r u l e s .  

W e  w i l l  assume t h a t ,  i f  a  c o u r t  had assessed  t h e  l o s s  

s u f f e r e d  by P, it would have awarded damages of $1,000 a g a i n s t  

D l  and D2, and, a s  between D l  and D2, t h e  c o u r t  would have 

determined t h a t  D l  was 75% re spons ib l e  and D2 was 25% 

re spons ib l e .  However, i n  o rde r  t o  i l l u s t r a t e  how P ' s  c la im 

a g a i n s t  D2 would be reduced,  w e  w i l l  now suppose that,  p r i o r  

t o  l i t i g a t i o n ,  P  settles w i t h  D l  i n  regard t o  D l ' s  l i a b i l i t y  

and r e l e a s e s  D l .  W e  w i l l  cons ide r  two cases ,  t h e  f i r s t ,  where 

P settles wi th  D l  f o r  $400, and t h e  second, where P s e t t l e s  

w i t h  D l  f o r  $900. The e f f e c t  which t h e  two s e t t l e m e n t s  have 

u t i l i z i n g  t h e  f o u r  preceding r u l e s  a r e  shown i n  Tables  1 

and 2. 

TABLE 1 

P S e t t l e s  wi th  D l  f o r  $400 

( P ' s  l o s s  $1000, D l  75% re spons ib l e  and D 2  25% r e s p o n s i b l e )  

Rule P ' s  c l a im  a g a i n s t  P ' s  c la im a g a i n s t  P ' s  t o t a l  recovery 
D2 is reduced by D2 amounts t o  from D l  & D2 i s  



TABLE 2 

P S e t t l e s  wi th  D l  f o r  $900 

( P ' s  l o s s  $1000, D l  75% re spons ib l e  and D2 25% r e s p o n s i b l e )  

Rule P ' s  c la im a g a i n s t  P ' s  c la im a g a i n s t  P ' s  t o t a l  recovery - 
D2 is reduced by D2 amounts t o  from D l  & D2 is - 

By r e f e r r i n g  t o  row 1 and 4 of Table 1, w e  can see  t h a t ,  

i f  P ' s  c la im a g a i n s t  D2 i s  reduced e i t h e r  by t h e  amount 

rece ived  by P from D l  o r  by t h e  l e s s e r  of such amount and the  

amount of D l ' s  share  of t h e  l i a b i l i t y  t o  P, t h e  burden placed 

upon D2 can be unreasonable.  It has been assumed t h a t  D 2  

i s  on ly  r e spons ib l e  f o r  $250 and y e t  t h e  reduc t ion  provided 

by r u l e s  1 and 4 would make D 2  l i a b l e  f o r  $600 when P s e t t l e s  

w i t h  D l  f o r  $400. The b a s i c  problem of r u l e s  1 and 4 i s  t h a t  

i f  P  makes a  very  poor s e t t l e m e n t  wi th  D l ,  an unreasonably 

l a r g e  burden can be placed upon D2. I f  P i s  f r i e n d l y  towards 

D l  and r e l e a s e s  D l  f o r  a  nominal amount a l l  t he  burden can be 

t h r u s t  on to  D2. B.F. MacPherson has s t a t e d :  " P l a i n t i f f s  

r e t a i n  t h e i r  a b i l i t y  t o  choose t h e i r  "vic t ims " who, consequently,  

must bear  t h e  e n t i r e  f i n a n c i a l  burden without  recourse  t o  t he  

t o r t f e a s o r s  whom t h e  i n j u r e d  p a r t y  has chosen t o  le t  of f  

l i g h t l y .  " 4  The whole f u n c t i o n  of c o n t r i b u t i o n ,  which is to  share  

t h e  l i a b i l i t y  between defendants  f a i r l y ,  would be de fea t ed  by 

r u l e s  1 and 4. 

Only r u l e  2, t h a t  P ' s  c la im a g a i n s t  D2 i s  reduced by t h e  

amount of D l ' s  s ha re  of t h e  l i a b i l i t y  t o  P, o r  r u l e  3,  t h a t  

P ' s  c la im is reduced by t h e  g r e a t e r  of t h e  amount rece ived  by 

P from D l  and the  amount of  D l ' s  share  of t h e  l i a b i l i t y  t o  P 

4  "Cont r ibu t ion  and t h e  D i s t r i b u t i o n  of Loss Among Tort-  
f ea so r s "  (1975) 25 America U.L. Rev. 203 a t  p. 240. 
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i s  f a i r  t o  D2. The problem with r u l e  3  can be observed by 

comparing row 3  of Tables  1 and Tables 2. I n  Table 1, P has 

made a  poor s e t t l e m e n t  wi th  D l  and P ' s  t o t a l  recovery is only 

$650. I n  Table 2, P has made a  very favourab le  s e t t l emen t  with 

D l  and y e t  r u l e  3, i l l u s t r a t e d  i n  row 3, means t h a t  his t o t a l  

recovery w i l l  on ly  be $1,000. The b e n e f i t  of a  good se t t l emen t  

by P  with  D l  w i l l  accrue  by rule 3  t o  t h e  b e n e f i t  of D2. I n  

our  example t h i s  i s  shown by t h e  reduc t ion  of D2's l i a b i l i t y  

from $250 t o  $100. By r e f e r r i n g  t o  row 3 of Table 1, we see 

t h a t  t he  de t r iment  of a  poor se t t l ement  wi th  D l  w i l l  be borne 

by P. I f  s e t t l e m e n t s  a r e  t o  be encouraged, t h e r e  must be t he  

p o s s i b i l i t y  of a  b e n e f i t  accruing t o  both p a r t i e s  who a r e  

n e g o t i a t i n g  a  s e t t l emen t .  Under r u l e  3, P  w i l l  e i t h e r  l o se  

by s e t t l i n g  wi th  D l  o r ,  i f  he is f o r t u n a t e ,  w i l l  j u s t  recover 

t h e  t o t a l  amount of his lo s s .  A good se t t l emen t  wi th  D l  

would never i n c r e a s e  h i s  t o t a l  recovery t o  an amount i n  excess 

o f  h i s  l o s s .  

G lanv i l l e  Williams b e l i e v e s  t h a t  it is  u n f a i r  t h a t  an 

a s t u t e  p l a i n t i f f  should recover  more than  h i s  l o s s  and suggests  

t h a t  P ' s  c la im a g a i n s t  D2 should be reduced by the  g r e a t e r  of 

t h e  amount r ece ived  from D l  and the amount of D l ' s  share  of 

t h e  l i a b i l i t y  t o  P . ~  This  i s  our r u l e  3. H e  does concede t h a t  

depr iv ing  t h e  p l a i n t i f f  of an advantageous se t t l emen t  with 

D l  does o p e r a t e  a s  "a d i s i n c e n t i v e  t o  t he  p l a i n t i f f  t o  s e t t l e .  nt 6 

Other writers i n s i s t  t h a t  a  p l a i n t i f f  w i l l  have l i t t l e  in- 

c e n t i v e  t o  s e t t l e  i f  he may f r e q u e n t l y  l o s e  and can never ga in  

by t h e  s e t t l emen t .  For example, B.F. MacPherson s t a t e s :  7 

To maximize a  p l a i n t i f f ' s  i n c e n t i v e  t o  settle,  
he must be allowed the f u l l  b e n e f i t  of any 
s e t t l e m e n t  he might make, and h i s  recovery 
must n o t  be l i m i t e d  by an a r t i f i c i a l  r u l e  
designed t o  hold t he  p l a i n t i f f  t o  "one 
recovery. " 

5 W i l l i a m s ,  p. 153. 

6 Williams, p. 155. 

7 Supra, foo tno te  4 ,  a t  p. 2 4 4 .  
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I f  t h e  law i s  t o  encourage se t t l emen t s ,  it must be 

accepted tha t  d a i l y  t h e r e  a r e  p l a i n t i f f s  who a r e  s e t t l i n g  on 

t e r m s  which a r e  advantageous in r e l a t i o n  t o  what they  would 

g e t  by going t o  c o u r t ,  j u s t  a s  t h e r e  a r e  p l a i n t i f f s  who a r e  

s e t t l i n g  on terms which a r e  disadvantageous.  The whole purpose 

of s e t t l emen t  is t o  conve r t  an u n c e r t a i n t y  i n t o  a c e r t a i n t y  

and t o  avoid lengthy and expensive l i t i g a t i o n ,  t h e  r e s u l t  of 

which may on ly  be p r e d i c t a b l e  wi th in  a wide range.  W e  b e l i e v e  

t h a t  t h e  a p p r o p r i a t e  p roposa l  flowing from t h e  two c r i t e r i a  

o f  f a i r n e s s  between wrongdoers and encouragement of s e t t l emen t s  

i s  t o  t r e a t  P ' s  s e t t l e m e n t  wi th  D l  as h i s  agreement t o  t h e  

apport ionment of l i a b i l i t y  between D l  and D2 according t o  

t h e i r  r e s p e c t i v e  degrees  of r e s p o n s i b i l i t y .  Rule 2 should apply,  

i . e . ,  P ' s  recovery  from D2 should be reduced by t h e  amount 

of  D l ' s  s ha re  of t h e  l i a b i l i t y  t o  P a s  subsequent ly  determined 

by a cour t .  

W e  b e l i e v e  t h a t  i n  a t  l e a s t  s o m e  c a s e s  P m u l d  have an 

i n c e n t i v e  t o  s e t t l e  wi th  D l  because: 

(1) The s e t t l e m e n t  would g i v e  P some money i n  hand while 

avoid ing  t h e  v i c i s s i t u d e s  of l i t i g a t i o n ;  

(2)  I f  P is doub t fu l  about being a b l e  t o  recover  t h e  

whole amount from e i t h e r  defendant ,  it might be t o  h i s  

advantage t o  t a k e  p a r t  from D l  and t ake  his chances f o r  t he  

o t h e r  p a r t  from D2; 

( 3 )  P may t h i n k  t h a t  h i s  chances of ob t a in ing  a good 

recovery a r e  best through n e g o t i a t i o n  wi th  D l  fol lowed by 

an a c t i o n  a g a i n s t  D2 o r  subsequent n e g o t i a t i o n  wi th  him. 

D l  w i l l  have a c l e a r  i n c e n t i v e  t o  s e t t l e  because he w i l l  

o b t a i n  r e l i e f  from t h e  whole c la im by paying p a r t  of it and 

w i l l  n o t  be dependent upon ob ta in ing  c o n t r i b u t i o n  from D2 

i n  o rde r  t o  reduce h i s  l i a b i l i t y  t o  t he  p ropor t ion  of t h e  l o s s  

f o r  which he is a t  f a u l t .  We b e l i e v e  t h a t  it is  f a i r  t o  

D l  t o  deny him any r i g h t  of c o n t r i b u t i o n  a g a i n s t  D 2  because D l  
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has  s e t t l e d  on ly  f o r  himself .  D l  does not  have any i n t e n t i o n  

o f  compensating P f o r  any more than f o r  h i s  own share.  I n  

a d d i t i o n ,  t he  s e t t l emen t  is  consensual  and D l  need not  make it 

i f  he does n o t  t h ink  t h a t  it i s  t o  h i s  advantage t o  do so. 

We t h i n k  t h a t  it is f a i r  t o  D 2  because D 2 ' s  l i a b i l i t y  is  

r e s t r i c t e d  t o  t h e  amount which he would have had t o  c o n t r i b u t e  

t o  D l  i f  P had obtained a judgment a g a i n s t  D l  f o r  h i s  whole 

c la im.  D 2 ' s  l i a b i l i t y  i s  s i m i l a r l y  r e s t r i c t e d  t o  t he  amount 

which would n o t  be covered by c o n t r i b u t i o n  from D l  i f  P had 

ob ta ined  a judgment a g a i n s t  D 2 ,  and he is r e l i e v e d  of t h e  r i s k  

o f  having t o  pay t h e  whole amount wi th  a r i g h t  of c o n t r i b u t i o n  

from D l  which might be of dubious value.  

RECOMMENDATION # 13 

We recommend t h a t  i f  D l  s e t t l e s  w i t h  P 
and o b t a i n s  a  r e l e a s e  f o r  h i m s e l f  b u t  
t h e  s e t t l e m e n t  d o e s  n o t  p u r p o r t  t o  s e t t l e  
P ' s  c l a i m  i n  f u l l ,  P ' s  c l a i m  a g a i n s t  0 2  
shou ld  be r educed  by t h e  amount o f  D l ' s  
share  o f  t h e  r e s p o n s i b i l i t y  t o  P .  N e i t h e r  
D l  no r  0 2  s h o u l d  have any r i g h t  o f  
c o n t r i b u t i o n  i n  t h e  case  o f  a  s e t t l e m e n t  
on t h e  p a r t  o f  one d e f e n d a n t  which  p u r p o r t s  
t o  s e t t l e  o n l y  h i s  share  o f  t h e  l o s s .  

(Draf t  Act, Sec t ion  1 4  ( 2 )  . ) 



V I I .  CONTRIBUTION WHERE PLAINTIFF'S CLAIM AGAINST 
WRONGDOER IS BARRED OR LIMITED BY STATUTE OR 

CONTRACT 

(1) Lapse of Time Barr ing Claim 

Cont r ibu t ion  may be recovered "from any o t h e r  t o r t f e a s o r  

who i s  o r  m u l d ,  i f  sued, have been l i a b l e  i n  r e s p e c t  of t h e  

same damage".' But what i f  D2 was l i a b l e  f o r  P ' s  damage a t  

one t ime bu t  can no longer  be sued by P? Does a  r i g h t  t o  

c o n t r i b u t i o n  come i n t o  e x i s t e n c e  when D l  pays o r  when P e n t e r s  

judgment a g a i n s t  Dl? The s i t u a t i o n  i n  which D2 can no longer  

be sued by P can a r i s e  i f  d i f f e r e n t  l i m i t a t i o n  pe r iods  apply,  

e.g., i f  D2 has a  s p e c i a l l y  s h o r t  l i m i t a t i o n  p e r i o d  o r ,  under 

our  proposals ,  i f  P ' s  c la im a g a i n s t  one is i n  c o n t r a c t  and 

a g a i n s t  t h e  o t h e r  i n  t o r t .  It can a l s o  a r i s e  i f  t h e r e  is a  

s p e c i a l  c o n t r a c t  between P and D2 which b a r s  an a c t i o n  by P 

a g a i n s t  D2 a f t e r  a  c e r t a i n  time, o r  it may simply be t h a t  t h e  

t ime  taken f o r  t h e  proceedings  lead ing  t o  s e t t l e m e n t  o r  

judgment has extended p a s t  t h e  l i m i t a t i o n  per iod.  

There a r e  a  number of d i f f e r e n t  f a c t  s i t u a t i o n s .  P  may 

have sued D2 and f a i l e d ,  e i t h e r  because of t h e  l apse  of a  

s t a t u t o r y  o r  c o n t r a c t u a l  l i m i t a t i o n  per iod o r  f o r  some o the r  

reason  such a s  want of p rosecu t ion .  P  may have sued D l  e i t h e r  

be fo re  o r  a f t e r  t h e  e x p i r a t i o n  of D2's l i m i t a t i o n  per iod.  

D l  may have taken s t e p s  t o  add D2 a s  a  t h i r d  p a r t y  i n  an ac t ion  

brought by PI  o r  he may have sued f o r  c o n t r i b u t i o n  l a t e r .  

D l  may have s e t t l e d  wi th  PI  or judgment may have gone a g a i n s t  

him a f t e r  t r i a l .  The law i s  s e t t l e d  i n  some c a s e s  bu t  no t  i n  

o the r s .  

1 The Tort-Feasors A c t ,  R.S.A. 1970, c. 365, s. 4 (1) (c )  . 
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Sec t ion  60 of t he  L imi t a t i on  of Actions ~ c t ~  appears  t o  

a l low D l  t o  b r ing  D2 i n  a s  a  t h i r d  p a r t y  in P 1 s  a c t i o n  even 

though the  Act would bar  P himself from suing D2. That 

p rov i s ion  covers  a  g r e a t  number of cases  but it does not  touch 

l i m i t a t i o n  pe r iods  provided f o r  in o the r  s t a t u t e s  o r  in c o n t r a c t s ,  

nor  does it apply t o  c a s e s  i n  which D l  does no t  jo in  D 2  a s  a  

t h i r d  p a r t y  bu t  l a t e r  c la ims  c o n t r i b u t i o n  in another  a c t i o n ,  

o r  c a s e s  in which D l  settles with P  and wants con t r ibu t ion .  

The c o u r t s  have sometimes held t h a t  D2 can be sued f o r  

con t r ibu t ion  i f  he would have been l i a b l e  t o  P  a t  any time. 
3 

However, t he  d e c i s i o n  of t h e  Supreme Court of Canada in County 

of Parkland v.  s t e t a r 4  makes t h a t  p o s i t i o n  untenable .  I n  

t h a t  case  D l ,  t h e  d r i v e r  of one of t h e  two c a r s  involved in  

a  c o l l i s i o n ,  was 75% re spons ib l e  f o r  t he  c o l l i s i o n ,  and D2, 

a  municipal  a u t h o r i t y  which had n o t  maintained a  t r a f f i c  

s i g n ,  was 25% re spons ib l e .  P, t h e  innocent  d r i v e r  of the  

second c a r ,  ob ta ined  a  judgment a g a i n s t  D l  f o r  t he  whole of 

h i s  damage, bu t  h i s  a c t i o n  a g a i n s t  D2 was dismissed because 

he had no t  g iven  the  t imely  n o t i c e  requi red  by s t a t u t e .  The 

Supreme Court of Canada held  t h a t  D l  was no t  e n t i t l e d  t o  

recover  c o n t r i b u t i o n  from D2. M r .  J u s t i c e  Dickson in h i s  

judgment quoted wi th  apparen t  approval  a  passage from the  

judgment of Lord Denning i n  Hart  v. Hal l  & P i c k l e s  Ltd. 
5  

- 
Lord Denning r e f e r r e d  t o  t h e  words i n  t he  Engl ish  s t a t u t e  

i d e n t i c a l  t o  those  i n  The Tort-Feasors Act r e q u i r i n g  t h a t  

t h e  t o r t f e a s o r  from whom c o n t r i b u t i o n  is  claimed "is, o r  

2 R.S.A. 1 9 7 0 ,  c .  209. 

3 Cla t o n  v.  McMeillls Taxi Limited,  119461 3 W.W.R. 218 
'&S.C.): Harvev v. R.C. OIDel l  L t d . ,  [19581 2 Q.B. 
78. 

4 [I9751 2  S.C.R. 884. 

5  [19681 3 A l l  E.R. 291 (C.A.) . 



would i f  sued, have been, l i a b l e  i n  r e s p e c t  of t h e  same damage" 

and then  went on t o  say: 6 

That is a l l  I need read.  Those words a s  
cons t rued  by t h e  House of Lords cover two 
s i t u a t i o n s :  (i) where a  t o r t f e a s o r  has been 
sued and has been held  l i a b l e ;  and (ii) where 
a  t o r t f e a s o r  has  n o t  been sued, bu t ,  i f  he 
had been sued, he would have been held l i a b l e .  
The words do n o t  cover a  t h i r d  s i t u a t i o n ;  
(iii) where a  person who i s  a l l eged  t o  be a  
t o r t f e a s o r  has  been sued and has been held no t  
l i a b l e .  I f  he has  been held  n o t  l i a b l e  on 
t h e r i t s  of t h e  case ,  c l e a r l y  he cannot  be 
sued f o r  c o n t r i b u t i o n .  I f  he has been saved 
from l i a b i l i t y  by reason  of t h e  S t a t u t e  of 
L imi t a t i ons ,  aga in  he cannot be sued f o r  
c o n t r i b u t i o n ,  s ee  George Wimpey & Co. v. 
B r i t i s h  Overseas ~ i r w a y s  Corp. 

M r .  J u s t i c e  Dickson then  proceeded t o  hold t h a t  Sec t ion  4 (1) ( c )  

of  The Tort-Feasors A c t  p r e v a i l s  over Sec t ion  3 ( 2 )  of The 

Cont r ibu tory  Negligence A c t ,  which "might suggest  a  r i g h t  of 

c o n t r i b u t i o n  and indemnif ica t ion  a s  between" D l  and D2. 

H e  s a id  t h a t  "While The Cont r ibu tory  Negligence A c t  concerns 

g e n e r a l l y  t h e  ques t ion  of c o n t r i b u t o r y  negl igence,  The Tort -  

Feasors  A c t  add res se s  i t s e l f  more p a r t i c u l a r l y  t o  t h e  r e l a t i o n -  

s h i p  of t o r t - f e a ~ o r s . " ~  The S t e t a r  case  was followed i n  Martin 

v. ~ c ~ e e l ~ . ~  New Brunswick i s  another  province which l i k e  

A lbe r t a  has two s t a t u t e s  which provide f o r  c o n t r i b u t i o n .  

I n  t h e  S t e t a r  ca se ,  a s  i n  t h e  Wimpey case ,  P had sued 

D2 and l o s t .  W h a t  i f  P had sued only Dl? The under ly ing  

6 [I9751 2  S.C.R. 884 a t  p. 897 (The Emphasis was added by 
M r .  J u s t i c e  Dickson.) 

7 Ib id . ,  p. 898. - 
8 (1975),  10N.B.R. (2d) 4 7 3  ( S . C . ) .  
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s i t u a t i o n  would be t h e  same: P ' s  a c t i o n  a g a i n s t  D2 would 

s t i l l  be barred by s t a t u t e .  The only d i s t i n c t i o n  would be 

t h a t  no judgment would have been given,  a  d i s t i n c t i o n  which 

appears  t o  make no d i f f e r e n c e  i n  p r i n c i p l e .  Nei ther  of t h e  

two  c a s e s  d e a l s  w i th  t h e  ques t ion  whether o r  n o t  D l  can c la im 

c o n t r i b u t i o n  from D2 i f  P  sues  o r  settles only wi th  D l  a t  a 

time when P  could n o t  sue  D2, though t h e  reasoning  in the  

two  c a s e s  sugges t s  a  nega t ive  answer t o  t h a t  ques t ion .  This  

i n f e rence  i s  a l s o  a f f i rmed i n  Dominion Chain Co. v. Eas t e rn  

Cons t ruc t ion  CO.' I t  was he ld  t h a t  it is  e s s e n t i a l  f o r  t he  

a p p l i c a t i o n  of s e c t i o n  2 ( 1 )  of the Negligence A c t  of Ontar io ,  

which i s  s i m i l a r  t o  s e c t i o n s  3 (1 )  and (2)  of t h e  A lbe r t a  

Cont r ibu tory  Negligence A c t ,  t h a t  a  person from whom 

c o n t r i b u t i o n  i s  sought would himself ,  i f  sued, have been 

l i a b l e  t o  t h e  person s u f f e r i n g  damage. This  i n t e r p r e t a t i o n  

w a s  based on t h e  Ontar io  s e c t i o n  3  which provides  f o r  c o n t r i b u t i o n  

where a  t o r t f e a s o r  has  s e t t l e d  and u t i l i z e s  t he  words which appear 

i n  t h e  A lbe r t a  Tort.-Feasors A c t :  "Who is, o r  would i f  sued have 

been, l i a b l e  i n  r e s p e c t  of  t h e  damage." 

I n  B r i t i s h  Columbia Hydro and Power Author i ty  v. - Kees 

van wes ten lo  however, M r .  J u s t i c e  Hutcheon al lowed two a l l e g e d  

t o r t f e a s o r s  t o  j o i n  a s  a  t h i r d  p a r t y  a municipal  body which 

appears  from t h e  f a c t s  t o  have had a  good l i m i t a t i o n s  defence 

a g a i n s t  P. The d e c i s i o n  in t e r m s  d e a l t  only  w i th  t he  l i m i t a -  

t i o n  pe r iod  a f f e c t i n g  D l ' s  c la im t o  c o n t r i b u t i o n  once it 

a r i s e s ,  and it d i d  n o t  exp res s ly  d e a l  wi th  a  l i m i t a t i o n  

a f f e c t i n g  P ' s  c la im a g a i n s t  D2 which, it may be argued, pre- 

v e n t s  t h e  r i g h t  t o  c o n t r i b u t i o n  from a r i s i n g  i n  t he  f i r s t  place.  

9  (1976).  68 D.L.R. (3dl 385 (Ont. C.A.) . Aff 'd.  (sub nom.) 
~ i f f e l s  Assoc i a t e s  . ~ t d .  v. Eas t e rn  ~ o n s t r u c t i o n  CO. (1978) ,  
8 4 D . L . R .  (3d) 344 (S.C.C.). 

10 [I9741 3 W.W.R. 20 (B.C.S.C.). 
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I n  Scott v. Whitworth,'' t h e  Appel la te  Div is ion ,  by a ma jo r i t y ,  

allowed D l  t o  j o in  t h e  Adminis t ra tor  of  t h e  Motor Vehicle  

Accident Claims Act a s  a defendant  a l though t h e  L imi t a t i on  

of Act ions  A c t  would have bar red  P ' s  a c t i o n  a g a i n s t  t he  

unknown d r i v e r  i n  whose s t e a d  t h e  Adminis t ra tor  was sued; 

b u t  s p e c i a l  l e g i s l a t i o n  app l i ed  and t h e  case  does n o t  appear 

r e l e v a n t  t o  t h e  l e g a l  i s s u e s  under d i scuss ion .  

The Tort-Feasors A c t  provides  t h a t  c o n t r i b u t i o n  may be 

recovered from another  t o r t f e a s o r  "who i s  o r  would, i f  sued, 

have been l i a b l e  i n  r e s p e c t  of t he  same damage." It has been 

a u t h o r i t a t i v e l y  e s t a b l i s h e d  t h a t  no c la im f o r  c o n t r i b u t i o n  

may be made by one t o r t f e a s o r  a g a i n s t  ano ther  "when t h a t  o the r  

has  been sued by t h e  i n j u r e d  p a r t y  and held  no t  l i a b l e .  ,, 12 

This  i s  so  even where t h e  a c t i o n  a g a i n s t  D2 has n o t  been d i s -  

missed on i t s  m e r i t s  bu t  because of a t e c h n i c a l  defence.  

There is no e q u a l l y  a u t h o r i t a t i v e  d e c i s i o n  t o  cover t he  s i t u a -  

t i o n  where D l  has s e t t l e d  wi th  P o r  where D2 has not  been sued 

i n  t h e  o r i g i n a l  ac t ion .  The b a s i c  i s s u e  i s  the . t i m e  a t  which 

t o  make t h e  de te rmina t ion  a s  t o  whether D2 "is o r  would i f  

sued,  have been l i a b l e  in r e s p e c t  of t h e  same damage." The 

answer by analogy appears  t o  be when the  p l a i n t i f f  sues  D l  o r  

settles wi th  D l .  However, t h e  weight of a u t h o r i t y  suppor t s  

t h e  p r o p o s i t i o n  t h a t  a cause  of a c t i o n  f o r  c o n t r i b u t i o n  does 

n o t  a r i s e  u n t i l  t h e  l i a b i l i t y  of t h e  person seeking cont r ibu-  

t i o n  has  been determined. This  l e a d s  t o  t h e  anomalous r e s u l t  

t h a t  when t h e  cause of a c t i o n  f o r  c o n t r i b u t i o n  a r i s e s ,  t h e r e  

may be no one l i a b l e  t o  make con t r ibu t ion .  

13  Th i s  anomaly was r e c e n t l y  cons idered  i n  MacRenzie v. Vance. 

--- 

11 [1974] 6 W.W.R. 740 (Al ta .  App. Div.) . 
12 County of Parkland v. Stetar,  [19751 2 S.C.R. 884 a t  p. 896. 

1 3  (1977) ,  74 D.L.R. (3d) 383 ( N . S .  App. Div.) .  
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The p l a i n t i f f  brought a  negl igence a c t i o n  a g a i n s t  the 

defendant  phys ic ian  wi th in  t h e  l i m i t a t i o n  per iod and the  

defendant  sought l eave  to  i s s u e  a  t h i r d  p a r t y  no t i ce  f o r  con t r ibu-  

t i o n  a g a i n s t  t h e  h o s p i t a l  and nurse. MacDonald J . A .  re fused  

t o  accep t  t h e  submission of counse l  f o r  the  h o s p i t a l  and the 

nurse  t h a t  s ince  t h e  p l a i n t i f f  commenced his a c t i o n  a g a i n s t  

D r .  MacKenzie a t  a  t i m e  when the  p l a i n t i f f  could not sue the  

h o s p i t a l  and nurse  because of a  one-year l i m i t a t i o n  per iod ,  

D r .  MacKenzie could no t  t h i r d  p a r t y  t h e  h o s p i t a l  and nurse. I t  

was he ld  t h a t  a  c la im f o r  c o n t r i b u t i o n  only accrues  when the  

d e f e n d a n t ' s  l i a b i l i t y  has  been a sce r t a ined .  MacDonald J . A .  

a f t e r  a  c a r e f u l  review of much of t he  case  l a w  s t a t e d :  1 4  

In  my opin ion ,  t o  hold t h a t  t he  proposed t h i r d  
p a r t i e s  can r e l y  on t h e  one-year l i m i t a t i o n  per iod  
would lead t o  t he  absurd r e s u l t  t h a t  t he  cause  of 
a c t i o n  given by t h e  T o r t f e a s o r s  Act t o  t h e  a p p e l l a n t  
would be barred be fo re  it accrued,  not  by anything 
done by t h e  a p p e l l a n t  D r .  MacKenzie but by the  w h i m  
of t h e  p l a i n t i f f  i n  t h e  conduct of h i s  proceedings.  

MacKenzie v. Vance d i d  no t ,  however, cons ider  the  S t e t a r  - 
case  and is r e c o n c i l a b l e  wi th  t h a t  case  only  on t h e  b a s i s  t h a t  

i n  S t e t a r ,  t h e  p l a i n t i f f  sued the  mun ic ipa l i t y  and l o s t ,  

whereas in the  Vance case ,  t he  p l a i n t i f f  d id  no t  sue the  

h o s p i t a l  and nurse. The s t a t e  of t h e  law i s  t h u s  unc l ea r  and 

u n s a t i s f a c t o r y .  

What should t h e  law be? I f  t h e  i n j u r e d  p a r t y  P is t o  

recover  h i s  e n t i r e  l o s s ,  t h e r e  appear t o  be t h r e e  p o s s i b l e  

answers: 

(1) To a l low D l  t o  o b t a i n  c o n t r i b u t i o n  i f  D2 was l i a b l e  

t o  P a t  any t ime,  whether o r  n o t  h i s  l i a b i l i t y  has become 

bar red  by l apse  of t i m e .  That answer would g ive  f u l l  e f f e c t  

1 4  Ib id . ,  p. 395. - 
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t o  t h e  r i g h t  of c o n t r i b u t i o n ,  but  a t  the  expense of depr iv ing  

D2 of t he  p r o t e c t i o n  of h i s  l i m i t a t i o n  per iod.  Sec t ion  60 of 

t h e  Limi ta t ion  of Actions Act which has a l r eady  been r e f e r r e d  

t o  adopts  t h a t  answer i n  p a r t  a s  it says  t h a t  t h a t  A c t  i s  no 

ba r  t o  t h i r d  p a r t y  proceedings a g a i n s t  D2 f o r  con t r ibu t ion .  

(2)  To a l l ow recovery only  i f  D2 i s  l i a b l e  t o  P  a t  the  

t ime  a t  which P commences a c t i o n  a g a i n s t  D l  o r  s e t t l e s  with 

him, i.e., t o  a l low D2 t h e  b e n e f i t  of any l i m i t a t i o n  per iod 

accru ing  before  bu t  no t  a f t e r  P sues  o r  s e t t l e s  wi th  D l .  

(3 )  To a l low recovery on ly  i f  D 2  was l i a b l e  t o  P  a t  the  

time D l  commenced a c t i o n  a g a i n s t  D2 f o r  con t r ibu t ion .  T h a t  

answer would g i v e  e f f e c t  t o  D 2 ' s  l i m i t a t i o n  per iod but  would, 

i n  some ci rcumstances  dep r ive  D l  of h i s  r i g h t  t o  c o n t r i b u t i o n  

be fo re  t h e  r i g h t  had accrued.  I t  might be considered harsh 

t o  dep r ive  D l  of  t h a t  r i g h t  in a  ca se  i n  which P has not  

proceeded a g a i n s t  D l  in  t i m e  f o r  t he  l a t t e r  t o  b r ing  h i s  

c la im a g a i n s t  D2 wi th in  D2's l i m i t a t i o n  per iod ,  o r  i f  P ' s  

a c t i o n  has  keen dismissed because he f a i l e d  t o  p rosecu te  h i s  

a c t i o n  a g a i n s t  D 2  proper ly;  indeed in Aleman v. B l a i r  and 

Canadian Sugar F a c t o r i e s  Ltd. M r .  J u s t i c e  Ri ley,  though he 

f e l t  b u n d  t o  apply  t h e  Wimpey case  and t o  deny c o n t r i b u t i o n ,  

thought it " r a t h e r  g ro tesque  t h a t  a  p l a i n t i f f ,  by a  m e r e  

mistake i n  procedure,  can wipe ou t  and d e f e a t  a  t h i r d  p a r t y ' s  

r i g h t s .  ,,15 

A f o u r t h  choice  would be t o  impose the  burden on the  

i n j u r e d  pa r ty ,  P. I f  D2 i s  p ro t ec t ed  by a  l i m i t a t i o n  per iod ,  

P ' s  c la im a g a i n s t  D l  could ke r e s t r i c t e d  t o  t h e  share  of h i s  

damage which corresponds t o  t he  degree of D l ' s  r e s p o n s i b i l i t y .  

15 (1963) ,  4 4  W.W.R. 530 (Alta.  S.C.) a t  p. 534. 
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D l  would have no c la im f o r  c o n t r i b u t i o n ,  and D2's l i m i t a t i o n  

p e r i o d  would be respec ted .  That answer would impose the  

burden on P ,  t h e  p a r t y  whose de l ay  o r  e r r o r  l e t  D2 go 

f r e e ,  and it would n o t  p e n a l i z e  D l  f o r  something which D l  

could  n o t  c o n t r o l .  The major o b j e c t i o n  is t h a t  it would impose 

i n  favour  of a  t o r t f e a s o r  a  p e n a l t y  upon an innocent  p a r t y  o r  

one who was simply c o n t r i b u t o r i l y  neg l igen t .  The un fa i rnes s  of 

t h i s  approach may be i l l u s t r a t e d  by cons ide r ing  t h e  case  of 

S t e t a r .  I n  t h a t  case ,  t h e  d r i v e r  who had the  r i g h t  of way 

a t  t h e  i n t e r s e c t i o n  knew t h a t  t h e  o t h e r  d r i v e r  was p a r t l y  o r  

t o t a l l y  a t  f a u l t  and sued him in time. The d r i v e r  who had 

t h e  r i g h t  of way may n o t  have known t h a t  t he  c ross road  warning 

s i g n  which should have been f ac ing  t h e  o the r  d r i v e r  was not  i n  

p l a c e  and f o r  t h i s  reason may have f a i l e d  t o  g i v e  t h e  County 

t h e  r equ i r ed  n o t i c e  in wr i t i ng .  I f  t h i s  f o u r t h  approach were 

followed, t h e  non-negligent d r i v e r  i n  t h e  S t e t a r  case  would 

have recovered on ly  75% of h i s  l o s s  a s  he would be i d e n t i f i e d  

wi th  t h e  f a u l t  of t h e  County which was found t o  be 25%. 

I f  t h e  non-negligent d r i v e r  d id  no t  know t h a t  t he  c ross road  

warning s ign  was down i n  t i m e  t o  g i v e  t h e  r equ i r ed  n o t i c e  t he  

r e s u l t  of  t h i s  approach seems less f a i r  t o  t he  non-negligent  

d r i v e r  than  t h e  d e c i s i o n  of t h e  Supreme Court of Canada which 

awarded him 100 per  c e n t  of h i s  l o s s  a g a i n s t  t he  o t h e r  d r i v e r .  

Th i s  approach is  a l s o  c o n t r a r y  t o  our  e a r l i e r  d e c i s i o n  t h a t  

concur ren t  wrongdoers should cont inue  to be j o i n t l y  and 

s e v e r a l l y  l i a b l e .  

The i s s u e  i s  d i f f i c u l t .  A s  Morris L.J. i n  L i t t l e -  

wood v. George Wimpey & Co. Ltd. s t a t e d :  16 - 
[ I f  D21 can f e e l  s ecu re  from cla ims a f t e r  t h e  l apse  
of a  s t a t u t o r y  pe r iod  and a f t e r  t h e  s a f e t y  
c u r t a i n  of t i m e  has been thought t o  have been 
lowered, it might be s a i d  t o  be c o n t r a r y  t o  

1 6  [I9531 2  A l l  E.R. 915 (C.A.) a t  p. 925. Aff 'd .  (sub nom.), 
George ~ i m p e y  & Co. Ltd. v. B.O.A.C., [1955] A.C. 159 (H.L.). 



t he  i n t e n t i o n  of t h e  l e g i s l a t u r e  i f  t h i s  
s e c u r i t y  can be i n d i r e c t l y  a s s a i l e d .  On 
t h e  o t h e r  hand, it might be s a i d  to  be in- 
app rop r i a t e  t h a t  t he  f u l l  burden should be 
c a r r i e d  by one t o r t f e a s o r  when another  sha re s  
h i s  blame. 

W e  do no t  th ink  t h a t  t h e  p r i n c i p l e  of u n j u s t  enrichment r e q u i r e s  

c o n t r i b u t i o n  in such a case  because l i t t l e  o r  no b e n e f i t  w u l d  

be confer red  on D 2  through D l ' s  payment of t he  o b l i g a t i o n ;  we 

do n o t  agree  w i th  P ro fe s so r  Weinrib 's17 suggest ion t o  the  

c o n t r a r y  i n s o f a r  a s  it i s  based on the  p ropos i t i on  t h a t  a 

l i m i t a t i o n  per iod  ex t ingu i shes  on ly  a remedy and no t  a r i g h t ,  

because the  burden of t h e  unenforceable  o b l i g a t i o n  on D 2  i s  

so  s l i g h t  as t o  be n e g l i g i b l e .  

We have, however, concluded along with  P ro fe s so r  Weinrib 

that  c o n t r i b u t i o n  must t ake  precedence over s e c u r i t y  from s u i t  

because t o  hold otherwise  would in many cases  dep r ive  D l  of a 

r i g h t  t o  c o n t r i b u t i o n  without  having a reasonable  oppor tun i ty  

t o  a s s e r t  it. This  i s  t h e r e f o r e  a s i t u a t i o n  i n  which the  r i g h t  

t o  con t r ibu t ion  must be allowed even though it cannot be 

premised on u n j u s t  enrichment but must be based simply on 

f a i r n e s s  a s  between defendants .  

The law, however, should i n t e r f e r e  wi th  D 2 ' s  c la im t o  

s e c u r i t y  from s u i t  on ly  t o  t h e  e x t e n t  necessary t o  g i v e  D l  a 

reasonable  chance t o  a s s e r t  h i s  claim. Therefore ,  where P ' s  

c la im a g a i n s t  D 2  i s  ba r r ed ,  we th ink  t h a t  t he  way t o  achieve 

t h a t  r e s u l t  i s  t o  r e q u i r e  D l  t o  a s s e r t  h i s  r i g h t  i n  t he  

a c t i o n  brought a g a i n s t  him by P and t o  r e q u i r e  him t o  

i s s u e  and se rve  a t h i r d  p a r t y  n o t i c e  wi th in  6 months from 

s e r v i c e  of t he  s ta tement  of claim upon him. D2 would then 

have 6 months t o  c la im c o n t r i b u t i o n  from D3 by the  same means 

and so on. Our proposa l  is s i m i l a r  t o  t he  e f f e c t  of s e c t i o n  60 

17 (1976),  5 4  Can. Bar Rev. 338 a t  p. 348. 
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of t h e  Limi ta t ion  of Actions Act which we t h ink  has on the  

whole worked s a t i s f a c t o r i l y .  bu t  would guard a g a i n s t  i t s  abuse 18 

by g iv ing  D l  on ly  a  l i m i t e d  t ime t o  e x e r c i s e  h i s  r i g h t s  under 

it. I f  D l  has commenced t h i r d  p a r t y  proceedings a g a i n s t  D 2  

w i th in  6 months of being served wi th  t h e  s ta tement  of c la im,  

we b e l i e v e  t h a t  such t h i r d  p a r t y  proceedings f o r  c o n t r i b u t i o n  

should be cont inued even though D l  s e t t l e s  wi th  P. We 

pe rce ive  no reason why D l  should have t o  i n s i s t  on P ' s  

l i t i g a t i o n  being c a r r i e d  through t o  judgment i n  o rder  t o  p reserve  

a  r i g h t  of c o n t r i b u t i o n  a g a i n s t  D2  where P ' s  l i m i t a t i o n  per iod  

f o r  b r ing ing  an a c t i o n  a g a i n s t  D2 has  expired.  

I t  should be noted t h a t  a f t e r  D 2 ' s  l i m i t a t i o n  per iod 

h a s  run,  D l w i l l  l o s e  h i s  r i g h t  of c o n t r i b u t i o n  i f  he s e t t l e s  

wi thout  being sued. Th i s  i s  an inhe ren t  problem i n  t he  proposal  

we  a r e  making, though on ly  where d i f f e r e n t  l i m i t a t i o n  per iods  

apply  t o  D l  and D2.  However, we  be l i eve  t h a t  D2 should be ab l e  

t o  r e l y  upon t h e  p r o t e c t i o n  provided t o  him by a  s t a t u t o r y  

l i m i t a t i o n  per iod  un le s s  P commences an a c t i o n  a g a i n s t  D l  a f t e r  

t h e  l apse  of t h e  per iod  wi th in  which P may sue D2. 

RECOMMENDATION # 1 4  

We recommend t h a t  a  wrongdoer  Dl shou ld  be a b l e  t o  
c l a i m  c o n t r i b u t i o n  from a n o t h e r  wrongdoer 0 2  e v e n  
t h o u g h  t h e  c l a i m  o f  t h e  i n j u r e d  p a r t y  P a g a i n s t  D2 
i s  bar red  by a  s t a t u t o r y  l i m i t a t i o n  pe r iod  o r  by a  
s t a t u t o r y  p r o v i s i o n  f o r  n o t i c e .  However, i n  s i t u a t i o n s  
i n  wh ich  P ' s  c l a i m  a g a i n s t  0 2  i s  b a r r e d ,  Dl may o n l y  
c l a i m  c o n t r i b u t i o n  i n  t h e  same a c t i o n  and may o n l y  do 
so by s e r v i n g  a  t h i r d  p a r t y  n o t i c e  on 0 2  w i t h i n  6 months 
o f  h a v i n g  been  s e r v e d  w i t h  t h e  s t a t e m e n t  o f  c l a i m .  I f  
0 2  from whom Dl i s  s e e k i n g  c o n t r i b u t i o n  a l s o  w i s h e s  t o  
c l a i m  c o n t r i b u t i o n  he  may a l s o  s e r v e  a  t h i r d  p a r t y  
n o t i c e  on s u c h  p e r s o n s  w i t h i n  6 months  o f  hav ing  been 
s e r v e d  a  t h i r d  p a r t y  n o t i c e .  N o t w i t h s t a n d i n g  t h e  
s e t t l e m e n t  by Dl o f  P ' s  c l a i m ,  t h e  c o n t r i b u t i o n  
p r o c e e d i n g s  commenced by a  t h i r d  p a r t y  n o t i c e  t o  0 2  
may be c o n t i n u e d .  

(Draf t  Act, s e c t i o n  1 6 ( 3 )  and ( 4 ) )  

18 Edmonton F ly ing  Club v.  Northward Avia t ion  Ltd.,  [I9771 
3 W.W.R. 7 (Al ta .  App. D ~ V .  ) . 



(2)  Cont rac tua l  L imi t a t i ons  on Amount of L i a b i l i t y .  

Cont rac tua l  upper limits on l i a b i l i t y  are a  source  of 

d i f f i c u l t y .  To i l l u s t r a t e  t h i s  we w i l l  use an example 
1 9  

s i m i l a r  t o  t h a t  employed by t h e  Engl ish  Law Commission: 

P buys from D l  a  c a r  which has a  l a t e n t  d e f e c t  i n  i t s  e l e c t r i c a l  

system. The c o n t r a c t  limits D l ' s  l i a b i l i t y  f o r  breach of t h e  

c o n t r a c t  t o  $1,000. A s  P i s  d r i v i n g  the  c a r  one n i g h t  t he  

h e a d l i g h t s  go o u t  and t h e  c a r  runs  i n t o  an o b s t r u c t i o n  i n  

t h e  highway t h a t  D2 has n e g l i g e n t l y  l e f t  u n l i t ,  g iv ing  P a  

cause  of a c t i o n  a g a i n s t  D l  and D2 f o r  damage t o  t he  c a r  of 

$2,500, s u b j e c t  t o  t h e  c o n t r a c t u a l  l i m i t a t i o n .  A s  between 

themselves,  t h e  wrongful a c t s  of D l  and D2 a r e  equa l ly  re- 

spons ib l e  f o r  t h e  damage. 

P w i l l  be e n t i t l e d  t o  a  j o i n t  and s e v e r a l  judgment a g a i n s t  

D l  and D2 f o r  $1,000 and a  judgment a g a i n s t  D2 f o r  $1,500, 

and we t h ink  t h a t  t h a t  should be t h e  case  even i f  t h e  compensa- 

t i o n  p r i n c i p l e ,  a s  w i l l  appear l a t e r ,  comes i n t o  c o n f l i c t  

w i th  t h e  c o n t r i b u t i o n  p r i n c i p l e .  What should t h e  respons i -  

b i l i t y  of  D l  and D2 a s  between themselves be? W e  t h i n k  t h a t  

t h e  f a i r e s t  o f  t h e  s e v e r a l  s o l u t i o n s  t o  t he  problem is f i r s t l y  

t o  appor t ion  t h e  l o s s  a s  i f  t h e  l i m i t a t i o n  d i d  n o t  e x i s t ,  

and then ,  i f  necessary,  t o  g i v e  e f f e c t  t o  t h e  l i m i t a t i o n  by 

reducing D l ' s  r e s p o n s i b i l i t y  i n  accordance wi th  it, l eav ing  

D 2  r e spons ib l e  f o r  t h e  balance.  I n  t he  example given,  D l  

would i n i t i a l l y  appear  t o  be r e spons ib l e  f o r  $1,250, a s  between 

himself  and D2, b u t  i n  t h e  second s t e p  would have h i s  l i a b i l i t y  

reduced t o  $1,000, t o  g i v e  e f f e c t  t o  t h e  l i m i t a t i o n  so t h a t  D2 

would be l e f t  w i th  r e s p o n s i b i l i t y  f o r  t he  remaining $1,500. 

Th i s  s o l u t i o n  appears  t o  u s  t o  be f a i r e r  on balance than the  

a l t e r n a t i v e  of d i v i d i n g  r e s p o n s i b i l i t y  between D l  and D2 only 

f o r  t h e  amount by which t h e  c la ims a g a i n s t  D l  and D2 over lap.  

In  t h e  example given t h e  amount of over lap  would be $1,000, 

and we  do n o t  t h ink  it f a i r  t o  provide t h a t  D l  should be 

1 9  Law Com. No. 7 9 ,  p. 21. 
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r e spons ib l e  f o r  on ly  h a l f  t h a t  amount, l eav ing  D2 r e spons ib l e  

f o r  $2,000. This  is  t h e  conc lus ion  which t h e  Law Commission 

reached and w e  concur i n  i t s  conclusion.  

I f  t h e  example is  changed so t h a t  both D l  and D 2  a r e  

e n t i t l e d  t o  a r educ t ion  by reason of P ' s  c o n t r i b u t o r y  

negl igence t h e  same r u l e s  would apply t o  t h e  reduced amount. 

I f ,  however, D2 has  such a p a r t i a l  defence and D l  does no t ,  

t h e  s i t u a t i o n  i s  more complex. W e  t h ink ,  a s  does  t he  Law 
2 0 

Commission, t h a t  t h e  approach should be s i m i l a r .  Assume the  

same f a c t s ,  bu t  assume a l s o  t h a t  a s  a g a i n s t  D2, bu t  not  D l ,  

P i s  75% a t  f a u l t .  I n  t h e  f i r s t  s t e p ,  D l  would be t r e a t e d  

a s  r e spons ib l e  f o r  one-half of P ' s  damage, o r  $1,250, but  

would have h i s  l i a b i l i t y  reduced t o  $1,000 by h i s  c o n t r a c t u a l  

l i m i t a t i o n .  D2 would i n i t i a l l y  be t r e a t e d  a s  r e spons ib l e  

f o r  t h e  o t h e r  $1,250 bu t  would have h i s  l i a b i l i t y  reduced 

t o  $625 (25% of $2,500) by P ' s  c o n t r i b u t o r y  negl igence.  P 

would recover  a j o i n t  and s e v e r a l  judgment f o r  $625 and a 

f u r t h e r  judgment a g a i n s t  D l  f o r  $375 f o r  a t o t a l  recovery of 

$1,000, k i n g  t h e  higher  of t h e  two upper l i m i t s .  

RECOMMENDATION 815 

We recommend t h a t  where a  concurrent  
wrongdoer has a  defence  which reduces  h i s  
l i a b i l i t y  t o  t h e  i n j u r e d  par ty ,  t he  amount 
o f  t h e  damage a t t r i b u t e d  t o  him s h a l l  be 
t he  l e s s e r  o f  

( a )  the  amount determined by t he  cour t  w i thou t  
regard t o  t h e  de fence ,  and 

( b )  an amount equal t o  t he  amount of h i s  
L i a b i l i t y  t o  t he  i n j u r e d  par ty  i f  properly 
sued. 

(Draf t  A c t ,  s e c t i o n s  11 (1) & ( 2 ) )  

Ib id . ,  p. 22. 20 - 



V I I I  . THE CONTRIBUTION CLAIM 

(1) Cont r ibu t ion  i n  t he  O r i g i n a l  Action o r  i n  a Separa te  
Action 

It has been held  t h a t  t h e  Negligence A c t  of Ontar io  

contemplates  t h a t  damages a r e  t o  be l i t i g a t e d  once only  and 

t h a t  D l  cannot c la im c o n t r i b u t i o n  from D2 i n  a second ac t ion .  
1 

Such a requirement would tend  t o  avoid m u l t i p l i c i t y  of 

a c t i o n s  and it would ach ieve  e a r l i e r  f i n a l i t y  and avoid 

l i m i t a t i o n s  problems. On t h e  o the r  hand, a wrongdoer who f a i l e d  

t o  j o in  another  i n  t h e  a c t i o n  brought by the  i n j u r e d  p a r t y  

would l o s e  h i s  r i g h t  t o  c o n t r i b u t i o n .  This  might promote a 

tendency f o r  p a r t i e s  t o  be brought i n t o  t he  o r i g i n a l  a c t i o n  

unnecessar i ly .  The wrongdoers might p r e f e r  t o  l eave  t h e i r  

p o s i t i o n  vis-a-vis  one another  t o  be determined a f t e r  the  

p l a i n t i f f ' s  c la im has been ad jud ica ted  upon, a s  can now be 

done in Alber ta  under The Tort-Feasors Act. Although we 

recognize  t h a t  t h e r e  i s  a pub l i c  po l i cy  i s s u e  involved which 

concerns t h e  opt imal  o r  most e f f e c t i v e  use of time of t h e  

j ud i c i a ry ,  of  c o u r t  rooms and of t he  l e g a l  p ro fe s s ion  i t s e l f ,  

w e  be l i eve  t h a t  because of o t h e r  cons ide ra t ions  prev ious ly  

mentioned, t h e r e  i s  n o t  a s u f f i c i e n t l y  compell ing reason 

t o  p r o h i b i t  a s e p a r a t e  a c t i o n  f o r  con t r ibu t ion .  

RECOMMENDATION # 16 

We recommend t h a t  a  wrongdoer shou ld  c o n t i n u e  
t o  be a b l e  t o  c l a i m  c o n t r i b u t i o n  i n  a  s e p a r a t e  
a c t i o n  b r o u g h t  f o r  t h a t  purpose .  

(Draf t  Act, Sec t ion  1 6  ( 2 ) )  . 

1 Cohen v. McCord 119441 4 D.L.R. 753 (Ont. C.A.) ;  Rickwood v. 
G r  ( 1 9 5 7 ) D . L . R .  (2d) 702 (Ont. C.A.) .  



(2) The Limi ta t ion  Per iod  f o r  Cont r ibu t ion  Claims 

What l i m i t a t i o n  per iod  should apply t o  a  r i g h t  t o  

c o n t r i b u t i o n  once it comes i n t o  ex i s t ence?  That i s  a  d i f f e r e n t  

q u e s t i o n  from one t h a t  w e  have a l r eady  d i scussed ,  namely, t h e  

q u e s t i o n  whether t h e  e x p i r a t i o n  of D2's l i m i t a t i o n  per iod  

should prevent  t h e  r i g h t  from a r i s i n g  a t  a l l .  

The L imi t a t i on  of Act ions  A c t  does n o t  mention a  c la im 

f o r  c o n t r i b u t i o n  and it t h e r e f o r e  seems l i k e l y  t h a t  t h e  

c la im i s  governed by s e c t i o n  5 (g )  and i s  s i x  years .  I n  George 

Wimpey & Co. Ltd. v. B.O.A.C., Viscount Simonds s t a t e d :  "I 

am con ten t  t o  assume t h a t  t h e  r i g h t  t o  c o n t r i b u t i o n  a rose ,  a t  

any r a t e ,  n o t  e a r l i e r  than  t h e  d a t e  when the  e x i s t e n c e  and 

amount of Wimpey's l i a b i l i t y  t o  Lit t lewood was a s c e r t a i n e d  by 

judgment and t h a t  t h e  r e l e v a n t  per iod of l i m i t a t i o n  w a s  s i x  

years .  l v 2  The weight of a u t h o r i t y  suppor t s  t h e  p r o p o s i t i o n  

t h a t  a  cause of a c t i o n  f o r  c o n t r i b u t i o n  does n o t  a r i s e  u n t i l  

t h e  l i a b i l i t y  of  t h e  t o r t f e a s o r  who c la ims  c o n t r i b u t i o n  has 

been determined.3 By analogy,  it would seem t h a t  a  c la im f o r  

c o n t r i b u t i o n  i n  t h e  c a s e  of a  s e t t l emen t  by D l  pu rpo r t i ng  t o  

s a t i s f y  P ' s  c la im i n  f u l l  would only  a r i s e  a t  t h e  t i m e  of 

t h e  making of t h e  s e t t l emen t .  A per iod  of s i x  y e a r s  from 

s e t t l e m e n t  o r  judgment appears  t o  u s  t o  be i n a p p r o p r i a t e l y  

long. W e  b e l i e v e  t h a t  t h e  law should r e q u i r e  t h a t  a  c la im f o r  

c o n t r i b u t i o n  be brought wi th in  t he  l i m i t a t i o n  per iod  f o r  t he  

o r i g i n a l  wrong a s  between P and D2, except  i n  t h e  case  in 

which D l  b r ings  D2 i n t o  t h e  o r i g i n a l  a c t i o n  by way of a  t h i r d  

p a r t y  n o t i c e  a s  provided i n  Recommendation #14.  

2  [I9551 A.C. 169 (H.L.) a t  p. 177. 

3 Harvev v. R-G- O'Del l  Ltd.. 119581 1 All E.R. 657 (0 .B.D.) .  - . . -  . . . - . - - - - - - .. - . .-.-.. - ..-- .- ~ . - - - - - - ,  , 
Bramb e s  Cons t ruc t ion  Pty.  Ltd. v. H e l m e r s  (1965-66), 1 1 4  
C.L.R. 213, B.C. Hydro and Power Author i ty  v. van Westen 
[I9741 3 W.W.R. 20 (B.C.S.C.) and Martin - v. McNeely (1 975) 

7 

10 N.B.R. (2d) 473 (S.C.). 
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I f  t h e  o r i g i n a l  a c t i o n  i s  i n  t o r t ,  t h e  two year  l i m i t a t i o n  

pe r iod  w i l l  e f f e c t i v e l y  mean t h a t  most c o n t r i b u t i o n  c la ims 

a r i s i n g  o u t  of  a t o r t  w i l l  have t o  be pursued i n  t h e  o r i g i n a l  

a c t i o n .  However, where t h e  o r i g i n a l  cause of a c t i o n  is i n  

c o n t r a c t ,  t h e  s i x  year  per iod  w i l l  permit  scope f o r  t he  br inging 

of a s e p a r a t e  a c t i o n  f o r  con t r ibu t ion .  

RECOMMENDATION #17 

We recommend t h a t  t he  l i m i t a t i o n  period for which a  
c la im of  c o n t r i b u t i o n  can be made i n  a separa te  a c t i o n  
should be t he  l i m i t a t i o n  period f o r  t he  o r i g i n a l  wrong 
a s  between t he  person s u f f e r i n g  damage and t he  person 
or persons from whom c o n t r i b u t i o n  i s  be ing sought.  

(Draf t  A c t ,  Sec t ion  1 6  ( 2 ) )  . 
( 3 )  Double Jeopardy 

We have concluded t h a t  even i f  P ' s  c la im a g a i n s t  D2 is 

s t a t u t e - b a r r e d  D l  may c la im c o n t r i b u t i o n  a g a i n s t  D2 in the  same 

a c t i o n .  Thus, a l though  P may be nonsui ted a g a i n s t  D2 because 

h i s  a c t i o n  is t ime-barred,  D l  may c la im c o n t r i b u t i o n  from D2 

i n  t h e  same a c t i o n .  However, i f  D 2  has  succeeded i n  d e f e a t i n g  

t h e  p l a i n t i f f ' s  c la im a f t e r  a f u l l  hear ing on t h e  m e r i t s ,  we  

a g r e e  wi th  t h e  Law Cormnission t h a t  D l  should be bound by the  

judgment i n  D2's favour .  W e  agree  t h a t  it is p r e f e r a b l e  f o r  D l  

t o  l o s e  h i s  c la im f o r  c o n t r i b u t i o n  than t h a t  D2 should be r equ i r ed  

t o  defend himself  twice.  The Law Commission a l s o  s t a t e s  t h a t  

a  hear ing  on t h e  m e r i t s  should n o t  inc lude  "d i smissa l  f o r  want 

of  p rosecu t ion ,  o r  a judgment c o l l u s i v e l y  obta ined o r  judgment 

on a l i m i t a t i o n  po in t .  ' 4  We agree  wi th  t h i s  p o s i t i o n .  

RECOMMENDATION #18 

We recommend t h a t  i f  the  p l a i n t i f f ' s  c la im aga in s t  
02 has been d i smissed  on the  m e r i t s  by a  c o u r t  Dl 
should have no c la im for c o n t r i b u t i o n  aga in s t  02. 

(Draf t  Act, Sec t ion  15)  

4 Law Com. No. 79, p. 1 9 .  



( 4 )  Standard f o r  t h e  Determination of t h e  Share f o r  which 
Cont r ibu t ion  may be Obtained 

The c o n t r i b u t i o n  which one concur ren t  t o r t f e a s o r  D l  can 

recover  from another ,  D2, under s e c t i o n  3 ( 2 )  of The Contr ibutory 

Negligence A c t  i s  " i n  t h e  degree i n  which they a r e  r e s p e c t i v e l y  

found t o  have been a t  f a u l t . "  The c o n t r i b u t i o n  which D l  can 

recover  from D2 under s e c t i o n  4 ( 2 )  of The Tort-Feasors A c t  

i s  "such amount a s  t h e  c o u r t  may f i n d  t o  be j u s t  and e q u i t a b l e  

having regard  t o  t he  e x t e n t  of t h a t  person ' s  [DZ's] responsi-  

b i l i t y  f o r  t h e  damage." Fur ther  f l e x i b i l i t y  is provided by 

s e c t i o n  4 (3)  of The Tort-Feasors Act which empowers t he  c o u r t  

t o  exempt any person from making c o n t r i b u t i o n  and t o  d i r e c t  

t h a t  t h e  c o n t r i b u t i o n  s h a l l  be a complete indemnity. I t  does 

n o t  seem a p p r o p r i a t e  t h a t  t h e  s tandard  by which the  amount of 

c o n t r i b u t i o n  is determined should be d i f f e r e n t  merely because 

c o n t r i b u t i o n  is  sought under one s t a t u t e  r a t h e r  than another .  

Since County of Parkland v. ~ t e t a r , ~  it can probably be 

i n f e r r e d  t h a t  i f  t h e r e  is any c o n f l i c t  i n  t h e  two Acts wi th  

regard  t o  c o n t r i b u t i o n ,  it is The Tort-Feasors Act which must 

p r e v a i l  and that the  s tandard  p re sc r ibed  by it must be appl ied .  

W e ,  however, a r e  n o t  so much concerned with what the  s tandard  

i s  bu t  wi th  what it ought t o  be. 

I t  can be argued t h a t  the  concept of f a u l t  i s  more causa- 

t i o n  o r i e n t e d  while t h e  concept of r e s p o n s i b i l i t y  looks t o  a 

g r e a t e r  e x t e n t  t o  both  causa t ion  and c u l p a b i l i t y  o r  blame- 

worthiness .  W e  must now cons ide r  which is  more app rop r i a t e ,  

bear ing  i n  mind that we have recommended t h a t  the  s t a t u t o r y  

r i g h t  of c o n t r i b u t i o n  should be extended to  such d i v e r s e  wrongs 

a s  negl igence,  i n t e n t i o n a l  t o r t s ,  t o r t s  of s t r i c t  l i a b i l i t y ,  

and breaches of c o n t r a c t .  I n  ca ses  of breach of c o n t r a c t ,  

5 [I9751 2 S.C.R. 884. 



t h e r e  may be very complex s i t u a t i o n s .  For example, D l ,  t h e  

b u i l d e r ,  may knowingly have depar ted from the  p l ans  o r  he 

may n o t ,  and D2, t h e  a r c h i t e c t  may have au thor ized  o r  per- 

ce ived  the  depa r tu re  o r  he may not.  The same is  t r u e  i n  t o r t .  

D l ' s  wrongful conduct c o n t r i b u t e s  t o  t he  damage t o  t h e  same 

degree  whether it is  n e g l i g e n t  o r  i n t e n t i o n a l  but  h i s  

c u l p a b i l i t y  i n  r e l a t i o n  t o  t h a t  of a  neg l igen t  D2 may be very 

d i f f e r e n t .  These c o n s i d e r a t i o n s  suggest  t h a t  t h e  law should 

n o t  merely d i r e c t  t he  c o u r t  t o  look a t  causa t ion .  There is ,  

however, f o r c e  t o  t h e  c r i t i c i s m  t h a t  t he  " j u s t  and e q u i t a b l e "  

s t anda rd  i s  too  vague and con fe r s  too  much untrammeled d i s c r e -  

t i o n  upon t h e  cou r t .  We a l s o  have some r e l u c t a n c e  t o  abandon 

t h e  word " f a u l t " ,  upon which con t r ibu t ion  has long been based 

i n  most Canadian provinces .  

While it may be t h a t  t h e  c o u r t s  could f i n d  s u f f i c i e n t  

f l e x i b i l i t y  i n  t h e  words of t h e  Cont r ibu tory  Negligence A c t ,  

we have concluded t h a t  t h e  law should use  language which 

p o i n t s  t o  a  c o n s i d e r a t i o n  of both  causa t ion  and c u l p a b i l i t y .  

W e  accord ing ly  recommend t h a t  t he  amount of c o n t r i b u t i o n  

should be determined by having regard  t o  t h e  e x t e n t  of t h a t  

p e r s o n ' s  r e s p o n s i b i l i t y  f o r  t h e  damage. Sec t ion  4 ( 3 )  

of  The Tort-Feasors Act, however, which d e a l s  wi th  t he  

c o u r t ' s  power of exemption and i t s  power t o  d i r e c t  t h a t  

t h e  c o n t r i b u t i o n  may be a  complete indemnity, appears  t o  us 

t o  be super f luous  and we t h ink  t h a t  it should be de l e t ed .  

RECOMMENDATION #19 

We recommend t h a t  t h e  amount o f  c o n t r i b u t i o n  
shou ld  be d e t e r m i n e d  by hav ing  r egard  t o  t h e  
w r o n g d o e r ' s  r e s p o n s i b i l i t y  f o r  t h e  damage. 
We a l s o  recommend t h a t  s e c t i o n  4 1 3 1  o f  The 
T o r t - F e a s o r s  Ac t  be  d e l e t e d  on t h e  b a s i s  
t h a t  it i s  s u p e r f l u o u s .  

(Draf t  Act, Sec t ion  11 (1) ) . 
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(5 )  Indemnity and Cont r ibu t ion  

Under s e c t i o n  4 (1) ( c )  of The Tort-Feasors Act, no person 

i s  e n t i t l e d  t o  c o n t r i b u t i o n  "from any person e n t i t l e d  t o  be 

indemnified by him". A master  may be e n t i t l e d  t o  5e indemni- 

f i e d  by a  s e rvan t .  6 

I n  - Yule v. Parmley and Parmley, ' t he  B r i t i s h  Columbia 

Court of Appeal he ld  t h a t  a  d e n t i s t  was e n t i t l e d  t o  indemnity 

from a  doc tor  who neg l igen t ly  reques ted  him t o  e x t r a c t  a  

tooth .  Although t h e  Supreme Court of Canada allowed the  appeal  

and awarded c o n t r i b u t i o n  i n s t e a d  of indemnity, it d i d  so on 

t h e  grounds t h a t  t h e r e  was no r eques t  by the  doc to r  which 

j u s t i f i e d  the  d e n t i s t  i n  removing the  tooth. '  I n  McFall and 

McFall v. Vancouver Exh ib i t i on  ~ s s o c i a t i o n ~  D 2 ,  a  c o n t r a c t o r ,  

was he ld  l i a b l e  t o  indemnify D l ,  an occupie r ,  a g a i n s t  a  c la im 

f o r  damage t o  P who f e l l  a t  n igh t  over a  p i l e  of g rave l  

n e g l i g e n t l y  l e f t  by D2 on D l ' s  premises. Chief J u s t i c e  McDonald 

suggested t h a t  t h e r e  i s  a  g e n e r a l  r u l e  t h a t  i f  D2's negl igence 

c o n s i s t s  i n  commission and D l ' s  i n  omission, D l  i s  e n t i t l e d  

t o  indemnity. However, G l a n v i l l e  wil l iams1° does not  t h ink  

t h a t  t h e r e  i s  a  g e n e r a l  r u l e  t o  t h a t  e f f e c t  though under The 

Tort-Feasors A c t  t h e  c o u r t  may t ake  n o t i c e  of t h e  d i s t i n c t i o n .  

The McFall case  involved a  c o n t r a c t  of indemnity by D 2  which 

Chief J u s t i c e  McDonald thought normally would not  be enforce-  

a b l e  by one j o i n t  t o r t f e a s o r  a g a i n s t  another.  G l a n v i l l e  

Williams a l s o  d i s a g r e e s  wi th  t h a t  p ropos i t i on .  I n  h i s  view, 

t h e  c o u r t s  w i l l  probably con t inue  t o  award indemnity i n  most 

6 Finne an v. Riley 119391 4 D.L.R. 434 (Ont. C.A.) ; Sleeman 
&an v. F o o t h i l l s  School Divis ion [I9461 1 W.W.R. 

5  (Alta.  S.C.). 

7 [I9451 2 D.L.R. 316 (B.C.C.A.) .  

8 [I9451 S.C.R. 635. 

9 [1943] 2  W.W.R. 225 (B.C.C.A.) .  

10 W i l l i a m s ,  p. 147. 
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cases where they would have awarded it at common law prior 

to the statute; they may award indemnity to the extent of his 

profit against a tortfeasor who has received the whole benefit 

from the tort; they may award indemnity against a tortfeasor 

guilty of misfeasance where the tortfeasor claiming indemnity 

was guilty merely of non-feasance; and they will award 

indemnity under a contract where the act is not manifestly 

tortious. Dr. Williams suggests that Dl who has committed 

a breach of strict duty without negligence should be able to 

recover indemnity from D2 who is negligent, but this is only 

a suggestion. 

There has been debate as to whether a master should con- 

tinue to be entitled to indemnity from a servant whose negligence 

imposes upon the master vicarious liability to an injured third 

party. Strong criticism has been directed at Lister v. Romford 

Ice & Cold Storage Co., l1 in part because it was an insurance 

company, claiming to be subrogated to the employer's rights, 

which successfully sued the servant in the employer's name 

and against the employer's wishes. It is not, however, within 

the scope of this project to deal with that issue and we will 

confine our consideration to how rights of indemnity which exist 

should be dealt with by the statute. 

Section 4(l)(c) of The Tort-Feasors Act provides that Dl 

cannot obtain contribution from D2 if D2 is entitled to be 

indemnified by Dl. It appears that the indemnity provision in 

The Tort-Feasors Act is based on sound policy and has not 

caused difficulty. The English Law Revision Committee 12 

recommended that it be continued, as did the Law Commission. 13 

11 [I9571 A.C. 555. 

12 Third Interim Report, (Cmd. 4637, 1934), p. 7. 

13 Law Com. No. 79, p. 34. 
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The p rov i s ion  is ,  however, excluded from the  C i v i l  L i a b i l i t y  

(Cont r ibu t ion)  A c t  1978 which i n  t h e  main has implemented 

t h e  recommendations of t h e  Law Commission. 

RECOMMENDATION #20 

We recommend t h a t  t h e  s t a t u t e  c o n t i n u e  t o  
r e c o g n i z e  r i g h t s  o f  i n d e m n i t y  and t h a t  no 
c o n t r i b u t i o n  s h o u l d  be r e c o v e r a b l e  from a  
pe r son  who i s  e n t i t l e d  under  t h e  p r e s e n t  
law t o  be i n d e m n i f i e d  by t h e  pe r son  s e e k i n g  
c o n t r i b u t i o n .  

(Draf t  Act, Sec t ion  12)  

( 6 )  Enforcement of a  Judgment f o r  Cont r ibu t ion  

I f  t h e  person who has s u f f e r e d  the  damage has been f u l l y  

compensated, a  person who has a  c o n t r i b u t i o n  judgment and who 

has  s a t i s f i e d  the  primary o b l i g a t i o n  should be e n t i t l e d  t o  

enforce  h i s  judgment. However, where t he  person who has 

s u f f e r e d  t h e  damage has  n o t  been f u l l y  compensated, what a r e  t he  

c o n t r i b u t i o n  r i g h t s  of concur ren t  wrongdoers? Should a  

concur ren t  wrongdoer be e n t i t l e d  t o  c o n t r i b u t i o n  only  t o  t he  

e x t e n t  t h a t  he has  pa id  more than h i s  share  of t he  l o s s  a s  

determined by h i s  degree  of r e s p o n s i b i l i t y  o r  should he be 

e n t i t l e d  t o  c o n t r i b u t i o n  toward whatever he has paid t o  t he  

person who su f f e red  t h e  damage? Suppose t h a t  P ' s  damages a r e  

$100 and t h a t  D l  and D 2  a r e  held  j o i n t l y  and s e v e r a l l y  l i a b l e  

and a r e  a l s o  found t o  be e q u a l l y  respons ib le .  I f  D l  pays 

$50 t o  P I  does D l  have a  r i g h t  t o  ob ta in  c o n t r i b u t i o n  from D 2  

t o  t h e  e x t e n t  of $25 o r  can he ob ta in  c o n t r i b u t i o n  only  f o r  

any payment made by him i n  excess  of $50? The ques t ion  does 

n o t  appear t o  have been l i t i g a t e d .  



W e  have taken t h e  p o s i t i o n  t h a t  c o n t r i b u t i o n  is g e n e r a l l y  

based upon u n j u s t  enrichment. It can be argued t h a t  no 

b e n e f i t  is confe r r ed  on D 2  u n t i l  D l  has paid more than h i s  

sha re  of t h e  l i a b i l i t y  a s  determined by h i s  degree  of responsi-  

b i l i t y .  Goff and Jones  s t a t e  t h a t  "A r i g h t  of c o n t r i b u t i o n  

a r i s e s  whenever a person ,  who owes with another  a du ty  t o  a 

t h i r d  p a r t y  and i s  l i a b l e  wi th  t h a t  o the r  t o  a common demand 

d i scha rges  more than h i s  p ropor t iona t e  share  of t h a t  duty. 9, 1 4  

However, it could be argued,  s ince  concurrent  wrongdoers a r e  

made j o i n t l y  and s e v e r a l l y  l i a b l e ,  that any payment by D l  

con fe r s  a b e n e f i t  on D 2  because D 2  can no longer be held l i a b l e  

f o r  t h e  whole l o s s .  We have concluded t h a t  a r i g h t  t o  enforce  

c o n t r i b u t i o n  by a concur ren t  wrongdoer f o r  h i s  own b e n e f i t  

should on ly  a r i s e  when he has discharged more than h i s  share  

o f  the  l i a b i l i t y  a s  determined by h i s  degree  of r e s p o n s i b i l i t y .  

We th ink  t h a t  it would be unfor tuna te  were t he  enforce-  

ment of c o n t r i b u t i o n  r i g h t s  to  inc rease  t h e  problem of the  

person who has  s u f f e r e d  t h e  damage in enforc ing  the  primary 

judgment. W e  do b e l i e v e ,  however, t h a t  t h e r e  is  a need t o  

p r o t e c t  concur ren t  wrongdoers from being pre jud iced  by 

favour i t i sm o r  d e l a y  by the  person who has ob ta ined  a judgment 

a g a i n s t  them. For example, it w i l l  be assumed t h a t  P has 

obtained a j o i n t  and s e v e r a l  judgment a g a i n s t  D l  and D2 and 

t h a t  D l  and D2 have been found equa l ly  r e spons ib l e .  D l  pays 

h a l f  t h e  amount of  t h e  judgment which P has obta ined.  P is 

e i t h e r  f r i e n d l y  toward D2 o r  is simply t a r d y  i n  enforc ing  h i s  

judgment a g a i n s t  D2 f o r  t h e  o the r  h a l f .  D 2  e i t h e r  d i s s i p a t e s  

h i s  a s s e t s  o r  l eaves  t h e  j u r i s d i c t i o n  and P l e v i e s  execut ion 

upon D l  f o r  t h e  u n s a t i s f i e d  ha l f  of h i s  judgment. D l  can now 

en fo rce  his c o n t r i b u t i o n  r i g h t s  a g a i n s t  D2 bu t  t he se  r i g h t s  

a r e  now wor th less  a s  a r e s u l t  of P ' s  delay.  

1 4  The Law of R e s t i t u t i o n  (19661, p. 173. 
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I t  can be argued t h a t  D l ,  i n  t he  previous  example, 

could have paid  t he  t o t a l  amount of P ' s  judgment and a s  a 

r e s u l t  D l  could have immediately l ev i ed  execut ion on h i s  con- 

t r i b u t i o n  judgment a g a i n s t  D 2  f o r  50% of t h e  t o t a l  damages 

owed t o  P. However, it does no t  seem f a i r  t h a t  D l  who has 

been held  50% re spons ib l e  should have t o  pay o u t  i n i t i a l l y  

1 0 0 %  i n  order  t h a t  h i s  r i g h t  of c o n t r i b u t i o n  a g a i n s t  D2 is not  

p re jud iced  by P ' s  delay.  Consequently, we recommend t h a t  a f t e r  

D l  pays h i s  50% share ,  D l ,  on the  order  of a judge, should be 

a b l e  t o  d i r e c t  the  s h e r i f f  a g a i n s t  D2 on D l ' s  c o n t r i b u t i o n  

judgment in orde r  t h a t  t h e  o t h e r  50% should be c o l l e c t e d  

immediately bu t  t h a t  proceeds of t he  execut ion should be paid 

i n t o  c o u r t  t o  t he  c r e d i t  of P. This  provides  a method by 

which D l ,  by on ly  paying t h e  share  f o r  which he has been held 

r e spons ib l e ,  can p r o t e c t  himself a g a i n s t  being compelled t o  

s a t i s f y  t he  whole judgment a t  a t i m e  when D 2  may not  have the  

a s s e t s  t o  s a t i s f y  D l ' s  c o n t r i b u t i o n  judgment. 

RECOMMENDATION # 2 1  

We recommend t h a t  c o n c u r r e n t  wrongdoers  
shou ld  n o t  be a b l e  t o  i s s u e  e x e c u t i o n  on 
a  c o n t r i b u t i o n  judgment u n t i l  t h e  person  
s u f f e r i n g  t h e  damage has been f u l l y  
compensated b u t  t h a t ,  on an o r d e r  by a  
judge,  a  c o n c u r r e n t  wrongdoer,  hav ing  
s a t i s f i e d  t h e  share  o f  t h e  l i a b i l i t y  for  
which  he has  been  h e l d  r e s p o n s i b l e ,  may 
i s s u e  e x e c u t i o n  on a c o n t r i b u t i o n  judgment 
w i t h  t h e  money b e i n g  paid i n t o  c o u r t  t o  t h e  
c r e d i t  o f  t h e  person  who has s u f f e r e d  t h e  
damage o r  s u c h  o t h e r  person  a s  t h e  judge 
may o r d e r .  

(Draf t  Act, Sec t ion  17)  



(7)  Risk of Insolvency 

I f  t h e  p a r t y  who s u f f e r s  l o s s ,  P ,  r ecove r s  judgment 

a g a i n s t  concur ren t  wrongdoers D l ,  D2 and D3, and r e q u i r e s  

and o b t a i n s  payment from D l  a lone,  D l  i s  e n t i t l e d  t o  cont r ibu-  

t i o n  from D 2  and D3. W e  w i l l  suppose t h a t  D3 is judgment- 

p roof .  I t  appears  c l e a r  t h a t  some mechanism must be provided 

f o r  t h e  d i s t r i b u t i o n  of t h e  burden caused by the  f a c t  that 

one of t h e  wrongdoers i s  without  a s s e t s .  Fa i rnes s  r e q u i r e s  

t h a t  t he  burden should n o t  be imposed upon D l  a lone,  and t h a t  

a s  between themselves, D l  and D2 should share  the  amount which 

cannot  he recovered from D3 in the  r a t i o  i n  which D l ' s  share  

of t h e  r e s p o n s i b i l i t y  and D2's share  of t he  r e s p o n s i b i l i t y  bear 

t o  each o t h e r .  The p r e s e n t  law on t h e  s u b j e c t  is  no t  c l e a r .  

There appear t o  be s e v e r a l  a l t e r n a t i v e s  t o  t h e  problem 

of d i s t r i b u t i n g  t h e  a d d i t i o n a l  burden caused by D3's in- 

solvency. One is  G l a n v i l l e  Williams' proposal  of primary 

and cont ingent  judgments. We w i l l  assume t h a t  D l ,  D 2  and 

D3 a r e  e q u a l l y  r e spons ib l e  f o r  P ' s  l o s s  and t h a t  P  has recovered 

t h e  t o t a l  damage award from D l .  G lanv i l l e  wil l iams15 sugges t s  

t h a t  in a  c o n t r i b u t i o n  a c t i o n ,  D l  should be given primary 

judgments a g a i n s t  each of D2 and D3 f o r  one- thi rd  of t he  

award and a  con t ingen t  judgment a g a i n s t  D 2  f o r  one-half of 

D3's sha re  should it n o t  be r e a l i z e d  from D3 and a l s o  a  

con t ingen t  judgment a g a i n s t  D3 f o r  one-half of D2's share  

should it n o t  be r e a l i z e d  from D2. The con t ingen t  judgment 

a g a i n s t  one is  on ly  t o  be made abso lu t e  on a p p l i c a t i o n  t o  the  

c o u r t  and on proof t h a t  recovery  of t h e  primary judgment a g a i n s t  

t h e  o the r  i s  n o t  reasonably  poss ib l e .  That proposal ,  while 

l o g i c a l ,  seems t o  us  t o  r e q u i r e  a  complex set of judgments, 

t h e  need f o r  which might w e l l  be overlooked. Another a l t e r n a -  

15 Williams, pp. 171-2. 
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t i v e  contained in t h e  Uniform Comparative F a u l t  Act of t he  

American Nat ional  Conference of Commissioners on Uniform 

S t a t e  Laws is:  16 

Upon motion made n o t  l a t e r  than [one year ]  
a f t e r  judgment i s  en t e red ,  t he  c o u r t  s h a l l  
determine whether a l l  o r  p a r t  of a p a r t y ' s  
e q u i t a b l e  sha re  of t h e  o b l i g a t i o n  is un- 
c o l l e c t i b l e  from t h a t  pa r ty ,  and s h a l l  
r e a l l o c a t e  any u n c o l l e c t i b l e  amount among 
t h e  o t h e r  p a r t i e s ,  inc lud ing  a c la imant  
a t  f a u l t ,  according t o  t h e i r  r e s p e c t i v e  
percen tages  of f a u l t .  The p a r t y  whose 
l i a b i l i t y  is  r e a l l o c a t e d  i s  none the less  sub- 
j e c t  t o  c o n t r i b u t i o n  and t o  any cont inu ing  
l i a b i l i t y  t o  t h e  c la imant  on t h e  judgment. 

We b e l i e v e  t h a t  t h i s  i s  g e n e r a l l y  a s u i t a b l e  way of dea l ing  

w i t h  t h e  problem when a wrongdoer's share  may no t  be c o l l e c t i b l e .  

W e  t h ink ,  however, t h a t  t h e r e  should be no t i m e  l i m i t  placed 

upon t h e  making of t h e  a p p l i c a t i o n .  We propose t h a t  on 

a p p l i c a t i o n  a t  t h e  t i m e  a judgment is  rendered f o r  con t r ibu-  

t i o n ,  o r  t h e r e a f t e r ,  t h e  c o u r t  may make such f u r t h e r  o r d e r s  a s  

a r e  necessary  t o  d i s t r i b u t e  t h e  share  of a wrongdoer, from 

whom c o l l e c t i o n  cannot  be e f f e c t e d ,  among the  remaining wrong- 

d o e r s  i n  t h e  r a t i o  of  t h e i r  r e s p e c t i v e  l i a b i l i t i e s .  Our 

conc lus ion  i s  t h a t  it is p r e f e r a b l e  t o  l eave  t h e  cou r t  f r e e  

t o  make an  o rde r  upon whatever evidence of insolvency o r  un- 

c o l l e c t i b i l i t y  it t h i n k s  necessary.  

It can be argued t h a t  a p l a i n t i f f  who is  himself a t  f a u l t ,  

t h a t  is,  who has been c o n t r i b u t o r i l y  neg l igen t ,  should share  

i n  t h e  l o s s  occasioned by D3's insolvency,  and, indeed,  the  

p rov i s ion  quoted above from Uniform Comparative F a u l t  Act 

does  have t h a t  e f f e c t .  Our previous  recommendation f o r  j o i n t  

and s e v e r a l  l i a b i l i t y  even where c o n t r i b u t o r y  negl igence e x i s t s ,  

would, homver ,  p rec lude  such a p rov is ion .  We do not  th ink  t h a t  

t h e  p l a i n t i f f  should share  t h e  l o s s .  

16 Uniform Comparative F a u l t  Act, s. 2 ( d ) .  
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RECOMMENDATION #22 

We recommend t h a t  i f  t h e  share  of  one 
wrongdoer ,  0 3 ,  canno t  be r e a l i z e d ,  D l ,  
on p roo f  t h a t  r e a s o n a b l e  e f f o r t  has been  
made t o  c o l l e c t  t h e  s h a r e  o f  03,  shou ld  be 
a b l e  t o  r e c o v e r  t h e  amount wh ich  canno t  be 
c o l l e c t e d  from D 3  i n  t h e  r a t i o  i n  wh ich  D l ' s  
s h a r e  o f  t h e  r e s p o n s i b i l i t y  and DZrs share  o f  
t h e  r e s p o n s i b i l i t y  bear  t o  each  o t h e r .  We 
a l s o  recommend t h a t  e v e n  i f  P i s  c o n t r i b u -  
t o r i l y  n e g l i g e n t  t h i s  shou ld  n o t  a f f e c t  t h e  
s h a r i n g  o f  t h e  amount which  c a n n o t  be 
c o l l e c t e d  from one o f  t h e  wrongdoers .  

(Dra f t  ~ c t ,  Sec t ion  13)  

(8 )  Imputed F a u l t  

Vicar ious  l i a b i l i t y  i s  n o t  mentioned in The Cont r ibu tory  

Negligence Act nor i n  The Tort-Feasors Act, bu t  a  person 

v i c a r i o u s l y  l i a b l e  f o r  a  t o r t ,  such a s  an employer o r  owner 

of a  c a r ,  o b t a i n s  t h e  b e n e f i t  of any defence of c o n t r i b u t o r y  

negl igence a v a i l a b l e  t o  t h e  employee o r  d r i v e r  who is  a t  f a u l t .  

However, i n  H i l l bu rn  v. Lynn, Sprecher and Rainey, l7 M r .  

J u s t i c e  Egber t  held  t h a t  t h e  owner of a  c a r ,  though 

v i c a r i o u s l y  l i a b l e  f o r  t h e  f a u l t  of t h e  d r i v e r ,  was no t  " a t  

f a u l t "  wi th in  t h e  meaning of The Cont r ibu tory  Negligence Act 

and could no t  t ake  advantage of t h e  c o n t r i b u t i o n  p rov i s ions  in 

it but  must r a t h e r  b r ing  proceedings f o r  c o n t r i b u t i o n  under 

The Tort-Feasors A c t .  Although the  dec i s ion  appears  t o  be 

a n  except ion t o  t h e  g e n e r a l  t r end  of a u t h o r i t y ,  t he  problem 

o f  i n t e r p r e t a t i o n  should be reso lved  by making it c l e a r  t h a t  

a  concurrent  wrongdoer i nc ludes  a  person who i s  v i c a r i o u s l y  

l i a b l e  f o r  t h e  wrongful a c t  of another .  

RECOMMENDATION # 23 

We recommend t h a t  t h e  s t a t u t e  shou ld  be 
c l a r i f i e d  so t h a t  a  c o n c u r r e n t  wrongdoer 
i n c l u d e s  a  p e r s o n  who i s  v i c a r i o u s l y  l i a b l e  
f o r  t h e  w r o n g f u l  a c t  o f  a n o t h e r .  

(Draf t  Act, Sec t ion  l ( a ) )  

17 (1955), 1 7  W.W.R. 15 ( A l t a .  S.C.) . 



I X .  COSTS - 

(1) The Non-Negligent P l a i n t i f f  

The gene ra l  p r a c t i c e  i s  t o  t r e a t  an innocent  p l a i n t i f f ' s  

c o s t s  i n  t h e  same way a s  damages so t h a t  t h e  r e s p o n s i b i l i t y  of the  

defendants  f o r  c o s t s  is i n  propor t ion  t o  t h e i r  r e s p e c t i v e  degrees  

of r e s p o n s i b i l i t y  t o  make good the  p l a i n t i f f ' s  l o s s .  That i s  the  

e f f e c t  of  t he  c o n t r i b u t o r y  negl igence l e g i s l a t i o n  of f i v e  of t he  

prov inces  (Saskatchewan, Newfoundland, B r i t i s h  Columbia, New 

Brunswick, and P r i n c e  Edward I s l a n d ) .  I n  Lindsay v. G a r t r e l l ,  1 

D l  ws found 86  pe r  c e n t  a t  f a u l t  and D 2 ,  1 4  per  c e n t  a t  f a u l t  and 

t h e  tm defendants  were he ld  l i a b l e  f o r  t he  p l a i n t i f f ' s  taxed 

c o s t s  corresponding t o  t h e i r  r e s p e c t i v e  degrees  of f a u l t .  This 

i s  t h e  method normally u t i l i z e d  in Alber ta  where t h e r e  i s  no 

p rov i s ion  r e l a t i n g  t o  c o s t s  i n  The Cont r ibu tory  Negligence Act. 

I t  i s  a l s o  t h e  mode in which c o s t s  a r e  o r d i n a r i l y  awarded i n  

Manitoba, Nova Sco t i a  and Ontar io  where t h e  l e g i s l a t i v e  prov is ion  

r e l a t i n g  t o  costs s p e c i f i c a l l y  r e f e r s  on ly  t o  c a s e s  i n  which t h e  

p l a i n t i f f  has  been neg l igen t .  We do n o t  be l i eve  t h e r e  is any 

reason  t o  suggest  t h a t  t he  p r a c t i c e  should be otherwise  and we 

see no need f o r  t h e  s t a t u t e  t o  say anything in regard to c o s t s .  

Rule 601 of t h e  A lbe r t a  Rules of Court p rov ides  the  c o u r t  with 

d i s c r e t i o n  i n  regard  t o  cos t s .  

RECOMMENDATION # 2 4 

We recommend t h a t  t he  s t a t u t e  should con t inue  t o  remain 
s i l e n t  a s  t o  t he  c o s t s  o f  a  p l a i n t i f f  who has not  been 
c o n t r i b u t o r i l y  n e g l i g e n t  w i t h  the  r e s u l t  t h a t  the cur ren t  
p rac t i c e  o f  awarding c o s t s  t o  t he  p l a i n t i f f  a g a i n s t  
concurrent  wrongdoers wouZd normally be i n  proport ion  
t o  t h e i r  r e s p e c t i v e  l i a b i l i t y  t o  make good t he  damage 
or  l o s s .  

1 (1970) ,  74 W.W.R. 156 (B.C.S.C.). 



( 2 )  The C o n t r i b u t o r i l y  Negl igent  P l a i n t i f f  

A more d i f f i c u l t  i s s u e  a r i s e s  concerning the  d i s t r i b u t i o n  

of c o s t s  of t he  a c t i o n  when the  p l a i n t i f f  has been p a r t l y  a t  

f a u l t .  There a r e  a t  l e a s t  t h r e e  a l t e r n a t i v e s  a v a i l a b l e :  

(1) The f i r s t  is t o  award t h e  p l a i n t i f f  f u l l  c o s t s  

of  t he  a c t i o n ,  based on t h e  amount recovered,  even though he 

i s  p a r t l y  a t  f a u l t  and r e c e i v e s  a  reduced amount of damages. 

This  is the  common p r a c t i c e  in Alber ta ,  where Rule 601 of 

t h e  Alber ta  Rules of  Court  confers  a  broad d i s c r e t i o n  on 

t h e  cour t .  Thus, a  c o n t r i b u t o r i l y  neg l igen t  P  is not  u s u a l l y  

he ld  r e spons ib l e  f o r  a  sha re  of t he  c o s t s  of D l  and D2 and 

h i s  c o s t s  a r e  n o t  reduced except  i n d i r e c t l y  t o  t h e  e x t e n t  t h a t  

h i s  claim is reduced by c o n t r i b u t o r y  negl igence t o  a  lower 

column. 

(2) The second i s  t o  reduce the  p l a i n t i f f ' s  c o s t s  by 

t h e  degree of f a u l t .  Th is  approach can be a  r i g i d  one o r  

d i s c r e t i o n  can be given to  t h e  cour t .  The Tor t - f ea so r s  and 
2  Cont r ibu tory  Negligence Act of  Manitoba p rov ides  t h a t  

"where the  damages a r e  occasioned by t h e  negl igence of more 

than  one pa r ty ,  t h e  c o u r t  may d i r e c t  t h a t  t he  p l a i n t i f f  s h a l l  

bear  some p o r t i o n  of t h e  c o s t s  i f  t he  c i rcumstances  render  

t h i s  j u s t . "  Sec t ion  7 ( 1 )  of New Brunswick's Cont r ibu tory  

Negligence ~ c t , ~  s e c t i o n  6  of Nova S c o t i a ' s  Cont r ibu tory  

Negligence Act, and s e c t i o n  8 of On ta r io ' s  Negligence Act, 
5  

a r e  p rov i s ions  s u b s t a n t i a l l y  t h e  same a s  t h a t  of Manitoba. 

Thus i n  Manitoba, New Brunswick, Nova Sco t i a  and Ontar io ,  t he  

c o u r t  i s  empowered t o  make a  reduc t ion  because of t h e  

2  R.S.M. 1970, c .  T90, s. 8. 

3  R.S.N.B. 1973, c. C-19.  

4  R.S.N.S. 1967, C. 5 4 .  

5 R.S.O. 1970, c .  296. 
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p l a i n t i f f ' s  c o n t r i b u t o r y  negl igence " i f  t h e  c i rcumstances  

r ende r  t h i s  j u s t . "  This  phrase  has been s a i d  t o  have been 

app l i ed  with l i t t l e  cons i s t ency  and it appears  t o  provide 

f o r  r educ t ion  only  in s p e c i a l  c i rcumstances  t he  na tu re  of which 

has  n o t  been j u d i c i a l l y  determined.' I n  Bering v. - S.S. 

Stevenson & Co., Hamilton J. i n i t i a l l y  awarded the  p l a i n t i f f  

75 per  c e n t  of her  damages and 75 pe r  c e n t  of her  cos t s .  Before 

formal  judgment was en t e red  t h e  judge was asked t o  recons ider  

t h e  cos t s .  A s  t h e  only  reason  he had f o r  l i m i t i n g  her c o s t s  was 

h e r  c o n t r i b u t o r y  negl igence,  he recons idered  and awarded the  

p l a i n t i f f  f u l l  c o s t s .  

(3 )  The t h i r d  a l t e r n a t i v e  is t o  award the  p l a i n t i f f  

t he  p o r t i o n  of h i s  c o s t s  t h a t  corresponds t o  t he  de fendan t ' s  

degree of f a u l t ,  and t o  award the  defendant  t h a t  po r t i on  of 

h i s  c o s t s  which correspond t o  t h e  p l a i n t i f f ' s  degree  of 

f a u l t .  B r i t i s h  Columbia in i t s  Cont r ibu tory  Negligence A c t ,  8 

provides  t h a t  "Unless t h e  Judge otherwise  d i r e c t s ,  l i a b i l i t y  

f o r  c o s t s  o f  t h e  p a r t i e s  t o  every a c t i o n  s h a l l  be i n  the  

same propor t ion  a s  t h e i r  r e s p e c t i v e  l i a b i l i t y  t o  make good 

t h e  damage o r  l o s s ;  . . . " Newfoundland's s e c t i o n  10 of The 

Cont r ibu tory  Negligence Act,' and Saskatchewan's s e c t i o n  12 

of The Cont r ibu tory  Negligence ~ c t , "  a r e  i d e n t i c a l  t o  the  

p rov i s ion  of B r i t i s h  Columbia. F a l l i s  v. Lewis,'' i s  an 

example of t h e  appor t ion ing  of c o s t s  a s  provided f o r  in the  

s t a t u t e .  

The t h i r d  a l t e r n a t i v e  may appear t o  be the  most e q u i t a b l e  

i n  p r i n c i p l e  bu t  it is complex and we t h ink  t h a t  it can be u n f a i r .  

However, t h e  f i r s t  a l t e r n a t i v e  w i l l ,  i n  t he  usua l  c a s e ,  re- 

6 See Carlson v. Chochinov, [I9481 4 D.L.R. 556 (Man. C.A.) .  

7  [I9771 2  W.W.R. 374 (Man. Q.B.) . 
8 R.S.B.C. 1 9 6 0 ,  C. 74, S. 4. 

9 R.S.N. 1970, c .  61 .  

1 0  R.S.S. 1965, c. 91. 

11 [I9481 2 D.L.R. 620 (Sask. K.B.) . 



cognize t h e  a c t u a l  success  of  t h e  p a r t i e s ,  and it seems t o  

us  t o  be simple and expedient .  W e  b e l i e v e  t h a t  Rule 601 is 

working s a t i s f a c t o r i l y  and we see no reason t o  advocate any 

change. 

RECOMMENDATION #25 

We recommend t h a t  t h e  s t a t u t e  should c o n t i n u e  t o  remain 
s i l e n t  about  t h e  awarding o f  c o s t s  and t h a t  t h i s  m a t t e r  
should c o n t i n u e  t o  be a t  t h e  d i s c r e t i o n  of the  cour t  
under Rule 601 o f  t h e  A l b e r t a  Rules  of  Court.  



X. SPECIAL RELATIONSHIPS 

(1) Loss of Consortium 

A s  p a r t  of our  Family Law P r o j e c t  v e  w i l l  cons ider  whether 

t h e  a c t i o n  f o r  l o s s  of  consort ium should be abol ished.  I n  

t h e  meantime, we w i l l  assume t h a t  it cont inues  in ex is tence .  

I f  one spouse, P ,  sues  f o r  l o s s  of consort ium by reason 

of i n j u r y  t o  t he  o t h e r ,  should the  negl igence of t he  o the r  be 

imputed t o  P? I t  i s  p r e s e n t l y  unc lear  whether P ' s  a c t i o n  is 

t o  be t r e a t e d  a s  d e r i v a t i v e  ( i n  which case  t h e  damages m u l d  be 

reduced) o r  a s  independent ( i n  which case  they m u l d  n o t ) .  

Canadian a u t h o r i t y  is  d iv ided ,  a l though it is predominantly in 

favour  of t r e a t i n g  it a s  a  d e r i v a t i v e  ac t ion .  I n  Enridge v. 

M r .  J u s t i c e  Aik ins  thought t h a t  t h e  t heo ry  most i n  l i n e  

w i th  t h e  Canadian a u t h o r i t i e s  is  t h a t  the  a c t i o n  i s  d e r i v a t i v e .  

Since t h e  a u t h o r i t i e s  a r e  thoroughly reviewed i n  t h a t  

judgment, they  need n o t  be r e f e r r e d  t o  here .  He was not  

persuaded by t h e  d e c i s i o n  i n  two c a s e s  holding t h a t  the  a c t i o n  

w a s  independent,  namely M a l l e t t  v .  I ) L I , ~  and Macdonald & 

Macdonald v. McNeil. He concluded t h a t  t h e  mainstream of 

Canadian a u t h o r i t y  "suppor t s  t he  theory  t h a t  in Canada, a s  

i n  t h e  United S t a t e s ,  t h e  a c t i o n  per  quod is  t o  be regarded 

a s  a  d e r i v a t i v e  o r  dependent a ~ t i o n . " ~  I n  Trapp and The Queen 

v. ~ n a t u k ~  Urie J. i n  d e l i v e r i n g  the  judgment of t he  Federa l  

Court  of Appeal reviewed the  d e c i s i o n s  and reaf f i rmed t h a t  such 

a c t i o n s  are d e r i v a t i v e  and t h a t  t he  claim of a  f a t h e r  o r  

husband is dependent upon t h e  r i g h t  of h i s  c h i l d  o r  wife  t o  

recover  damages. The case ,  however, only  involved the  c la im 

1 (1966) ,  57 D.L.R. (2d) 239 (B.C.S.C.) . 
2 [1949] 1 A 1 1  E.R. 973 (K.B.D.) .  

3  [1953] lD.L.R. 755 (N.S.S.C.). 

4 Supra, foo tno te  1, a t  p. 253. 

5 (1977) 7 1  D.L.R. (3d) 63 (Fed. C.A.) . 
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of t he  f a t h e r  f o r  s p e c i a l  damages incur red  a s  a r e s u l t  of 

i n j u r y  t o  h i s  son caused by a v e h i c l e  owned by t h e  Crown 

and operated by an R.C.M.P. cons tab le .  A s  t h e  c h i l d ,  age 7, 

was found t o  have been 50 pe r  cen t  a t  f a u l t ,  t h e  f a t h e r ' s  

c la im f o r  s p e c i a l  damages was reduced by ha l f .  

The case  of Young and Young v. Ot to ,  - however, is 

s i g n i f i c a n t  in Alber ta  i n  t h a t  the  cou r t  reduced the  husband's  

damages d e s p i t e  s e c t i o n  35 ( 2 )  of t he  Domestic Re la t ions  Act 

which provides  t h a t  t he  r i g h t  t o  b r ing  the  a c t i o n  f o r  l o s s  of 

consort ium is " i n  a d d i t i o n  to ,  and independent o f "  the  i n j u r e d  

spouse 's  ac t ion .  The s e c t i o n  was n o t  mentioned in the  judgment - 
Young and Young v. O t to  was c i t e d  i n  M a l l e t t  v. Dunn. - - ' I n  

t h e  M a l l e t t  c a se ,  t he  husband claimed f o r  s p e c i a l  damages in 

r e s p e c t  of i n j u r i e s  sus t a ined  by h i s  wife  through the  

de fendan t ' s  neg l igen t  o p e r a t i o n  of a motor veh ic l e .  The wife 

had been c o n t r i b u t o r i l y  neg l igen t .  Mi l lbery  J. considered 

t h a t  The Law Reform (Cont r ibu tory  Negligence) Act 1945 was 

n o t  a p p l i c a b l e  and the  husband e i t h e r  succeeded as t o  a l l  h i s  

c la im o r  t o t a l l y  f a i l e d .  This  de te rmina t ion  depended upon 

t h e  t r u e  b a s i s  of t h e  husband's claim, and the  judge considered 

t h e  husband's c la im t o  be genuinely  independent. H e  s t a t e d :  

"It must be remembered t h a t  it w a s  n o t  t h e  wi fe  who gave her 

husband the  r i g h t  t o  consort ium. I t  was the  s t a t u s  of marriage 

which gave him t h a t  r i g h t .  The husband d id  no t  d e r i v e  his 

cause of a c t i o n  from h i s  wife,  bu t  from h i s  marriage.  1 8 

There is a ve ry  d e f i n i t e  cleavage of j u d i c i a l  opinion,  

Canadian and American case  law being predominantly i n  favour 

6 [I9471 2 W.W.R. 950 (Alta.  S . C . )  . 
7 [I9491 1 A l l  E.R. 973 (K.B.D.). 

8 Ib id . ,  p. 976. 
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of t h e  p o s i t i o n  t h a t  t h e  a c t i o n  is d e r i v a t i v e ,  while bo th  

Engl ish  and A u s t r a l i a n  case  law t a k e  the  view t h a t  it is an 

independent a c t i o n .  Some l e g a l  s cho la r s  appear t o  favour 

regard ing  t h e  a c t i o n  a s  independent. 9 

Logic might sugges t  t h a t  P should be a b l e  t o  recover  the  

whole amount from D l  who would have a  r i g h t  t o  c o n t r i b u t i o n  

from t h e  i n j u r e d  spouse. That would ensure  f u l l  compensation 

t o  P and would appa ren t ly  p l ace  t he  r e s p o n s i b i l i t y  where it 

belongs. However, though we w i l l  i n  ano ther  r e p o r t  consider  

t h e  a b o l i t i o n  of i n t e r - spousa l  immunity i n  t o r t ,  we do not  

t h i n k  t h a t  t he  law should encourage e i t h e r  a  d i r e c t  o r  an 

i n d i r e c t  a c t i o n  by one spouse a g a i n s t  t he  o t h e r  f o r  l o s s  of 

consort ium, nor do we th ink  that the  law should regard the  

i n j u r e d  spouse a s  a wrongdoer vis-a-vis  t h e  p l a i n t i f f  spouse. 

W e  t h e r e f o r e  r e j e c t  t h a t  a l t e r n a t i v e .  

An  a l t e r n a t i v e  would be t o  a l low P t o  recover  i n  f u l l  

from D and t o  deny D a  r i g h t  t o  c o n t r i b u t i o n  a g a i n s t  the  i n ju red  

spouse. A number of l e g a l  s c h o l a r s  argue f o r  t h i s  p o s i t i o n  

and Fleming s t a t e s  t h a t :  "This p o s i t i o n  has of course  the m e r i t  

o f  a i d i n g  recovery and thus  he lp ing  t o  d i s t r i b u t e  l o s se s ,  even 

i f  it happens t o  be r a t h e r  a t  odds wi th  t h e  contemporary 

b i a s  a g a i n s t  r e l a t i o n a l  c la ims  . . . "lo That p ropos i t i on  

appears  t o  assume t h a t  D w i l l  be insured ,  and, while t h a t  w i l l  

u s u a l l y  be t r u e  i n  automobile acc iden t  c a s e s ,  it is  by no means 

t h e  r u l e  i n  o t h e r  t o r t s .  I f  d i s t r i b u t i o n  of l o s s  i s  an 

o b j e c t i v e  t o  be achieved,  we th ink  t h a t  it should be achieved 

by d i r e c t  measures. W e  t h ink  t h a t  t h i s  a l t e r n a t i v e  would be 

u n f a i r  t o  D and i n  c o n f l i c t  wi th  t h e  p r i n c i p l e  t h a t  one of two 

9  MacIntyre, "The Ra t iona l e  of  Imputed Negligence" ( 1 9 4 4 1 ,  
5  U.T.L.J. 368, p. 382; Lloyd, (1949),  27 Can. Bar Rev. 
710; Williams, p. 456. 

1 0  The Law of T o r t s  (5 th  ed. ,  1977) a t  p. 645. 



persons  whose f a u l t  has con t r ibu t ed  t o  t he  l o s s  should no t ,  

a s  between them, have t o  bear  the  whole of t h e  l o s s .  We 

t h e r e f o r e  r e j e c t  t h a t  a l t e r n a t i v e .  

We th ink  t h a t  t h e  a c t i o n  should be t r e a t e d  a s  d e r i v a t i v e  

and t h a t  P ' s  claim should be reduced in propor t ion  t o  the  

c o n t r i b u t o r y  negl igence of t h e  i n j u r e d  spouse. That w i l l  l eave  

P wi thout  compensation f o r  t he  amount of t h e  r educ t ion ,  but  

w e  t h ink  t h a t  r e s u l t  j u s t i f i a b l e  and p r e f e r a b l e  t o  e i t h e r  of 

t h e  a l t e r n a t i v e s  we have descr ibed .  

RECOMMENDATION # 26 

We recommend t h a t  t h e  a c t i o n  f o r  l o s s  o f  
c o n s o r t i u m  shou ld  c o n t i n u e  t o  be r egarded  
a s  a  d e r i v a t i v e  a c t i o n  w i t h  a  r e d u c t i o n  i n  
t h e  award o f  damages i n  accordance  w i t h  
t h e  i n j u r e d  s p o u s e ' s  d e g r e e  o f  n e g l i g e n c e .  
I n  o r d e r  t o  c l a r i f y  t h e  law i n  A l b e r t a ,  we 
a l s o  recommend t h a t  s e c t i o n  3 5 f 2 )  o f  The 
Domest ic  R e l a t i o n s  A c t ,  R.S.A. 2970, a s  
amended by S . A .  1973,  c .  61 shou ld  be modi- 
f i e d  so t h a t  t h e  i n f e r e n c e  canno t  be 
drawl t h a t  t h e  a c t i o n  f o r  l o s s  o f  c o n s o r t i u m  
i s  i n d e p e n d e n t  and n o t  d e r i v a t i v e .  

(Draf t  A c t ,  Sec t ions  6 ( 3 )  & 18)  

(2) Loss of Se rv i ces  

I n  Attorney-General of Canada v. Jackson the  Crown i n  

t h e  r i g h t  of  t h e  Dominion was suing f o r  wages paid and h o s p i t a l  

s e r v i c e s  furn i shed  t o  a  s o l d i e r  who was i n j u r e d  by the  neg l igen t  

d r i v i n g  of t he  defendant .  The s o l d i e r  was on l eave  and was 

t r a v e l l i n g  t o  h i s  home a s  a  gues t  passenger of the  defendant.  

The Motor Vehicle  Act of  N e w  Brunswick had abrogated any r i g h t  . - 
IL 

of a c t i o n  by a  g r a t u i t o u s  passenger.  M r .  J u s t i c e  Rand s t a t e d :  

11 [I9461 S.C.R. 489. 

12 Ib id . ,  p. 492. - 



The a c t  here ,  i n  r e l a t i o n  t o  t h e  s e rvan t ,  
is n o t  i n  law cu lpab le  and un le s s  we import 
i n t o  t h e  r i g h t  given t o  t h e  master  t h e  
concept ion of an independent du ty  running 
t o  him i n  a d d i t i o n  t o  t he  duty t o  t he  se rvan t -  
an i n t r o d u c t i o n  which, in view of our  ignorance 
of t h e  p r i n c i p l e  under lying t h e  r u l e  and the  
comparative modernity of t h e  concept  of du ty  
in negl igence,  I th ink  wholly unwarranted-we 
must conclude t h a t  it is the  q u a l i t y  of t he  
a c t  v is-a-vis  t he  s e rvan t  which determines  
i t s  s i g n i f i c a n c e  f o r  t h e  purpose of l i a b i l i t y  
t o  t he  master .  

The Supreme Court  has t h u s  adopted the  view t h a t  the  a c t i o n  

p e r  quod se rv i t i um amisit i s  a d e r i v a t i v e  a c t i o n .  Therefore  it - 
would appear t o  fo l low t h a t  i f  t he  s e rvan t  i s  no t  deprived of 

a cause of a c t i o n  but  has  been c o n t r i b u t o r i l y  neg l igen t ,  the  

s e r v a n t ' s  c o n t r i b u t o r y  negl igence w i l l  be imputed t o  the  master 

and t h e  m a s t e r ' s  recovery w i l l  be reduced accordingly.  

P ro fe s so r  Dennis Lloyd, however, contends t h a t  it is an 

independent cause of a c t i o n  and he s t a t e s :  13 

The m a s t e r ' s  complaint i s  t h a t  t he  de fendan t ' s  
wrongful a c t  has deprived him of s e r v i c e s  t o  
which he was e n t i t l e d  and it is d i f f i c u l t  to see ,  
save i n  one case. .  .why it should be open to the  
defendant  t o  say t h a t  t h e  s e rvan t  was no t  himself 
f r e e  from blame. 

The excep t iona l  case  is  t h e  s i t u a t i o n  in which the  s e rvan t  is 

a c t i n g  in the  course  of h i s  employment and then the  employee's 

conduct according t o  P ro fe s so r  Lloyd, should be i d e n t i f i e d  w i t h  

h i s  employer. 

I f  t h e  employer ' s cause of a c t i o n  is  t o t a l l y  independent,  

it would appear t h a t  t h e  defendant  who i n j u r e d  the  employee and the  

c o n t r i b u t o r i l y  n e g l i g e n t  employee a r e  both  concur ren t  t o r t f e a s o r s  

vis-a-vis  t h e  employer. On t h i s  assumption it would appear t h a t  

t h e  employer should be a b l e  t o  recover  in i t s  e n t i r e t y  the  damage 

sus t a ined  f o r  l o s s  of  t h e  employee's s e r v i c e s  from the  defendant  

13  (1949),  27 Can. Bar Rev. 710 a t  p. 713. 
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who i n j u r e d  the  employee. However, it would appear t h a t  the  

defendant  m u l d  have a  r i g h t  of c o n t r i b u t i o n  a g a i n s t  t he  

c o n t r i b u t o r i l y  n e g l i g e n t  employee a s  both  would be concur ren t  

t o r t f e a s o r s  in rega rd  t o  t h e  p l a i n t i f f  employer. 

It seems u n l i k e l y  t h a t  an employer would sue an i n j u r e d  

employee f o r  l o s s  of  s e r v i c e s  caused by t h e  i n ju ry .  However, a 

person who has n e g l i g e n t l y  i n j u r e d  an employee and has been 

he ld  l i a b l e  f o r  a l l  of t h e  l o s s  sus ta ined  by the  employer i s  

l i k e l y  t o  seek c o n t r i b u t i o n  from the  c o n t r i b u t o r i l y  neg l igen t  

employee. W e  a r e  t h e r e f o r e  of t he  opinion t h a t  an a c t i o n  which 

i s  g e n e r a l l y  regarded a s  a n a c h r o n i s t i c  w i l l  b e s t  be conf ined by 

cont inu ing  t o  r ega rd  it a s  a  d e r i v a t i v e  o r  a  dependent ac t ion .  

A s  Lord Sumner i n  Admiralty Commissioners v. S.S. Amerika s t a t e d :  

"what is  anomalous about  t h e  a c t i o n  - per quod se rv i t i um a m i s i t  

i s  n o t  t h a t  it does n o t  extend t o  t h e  l o s s  of s e r v i c e  in the  

even t  of  t h e  s e r v a n t  being k i l l e d  but  t h a t  it should exist  a t  

a l l .  .14 M r .  J u s t i c e  Kellock i n  Attorney-General of Canada v. 

Jackson s t a t e d :  "It is important  t o  keep in mind t h a t  t he  cause  

o f  a c t i o n  he re  in q u e s t i o n  is  an anomalous one, having a r i s e n  

a t  a  t i m e  when t h e  r e l a t i o n s h i p  of master  and s e r v a n t  was 

based on s t a t u s  and t h a t  it i s  i l l o g i c a l  i n  a  s o c i e t y  based on 

c o n t r a c t u a l  o b l i g a t i o n .  "I5 He a l s o  goes on t o  s t a t e  t h a t :  "The 

cause  of a c t i o n ,  t h e r e f o r e ,  is n o t  t o  be extended beyond l i m i t s  

a l r e a d y  marked o u t ,  however l o g i c a l  it might be t o  do so. 1 1 6  

W e  t h e r e f o r e  conclude t h a t  a  c la im f o r  loss of s e r v i c e s  

should cont inue  t o  be regarded a s  a  d e r i v a t i v e  o r  dependent 

a c t i o n  and t h a t  t h e  employer should have h i s  c la im f o r  l o s s  

of s e r v i c e s  reduced by reason of t he  c o n t r i b u t o r y  negl igence,  

i f  any, of h i s  employee. W e  t h ink  t h a t  t h i s  is p r e f e r a b l e  

t o  regard ing  it a s  a  t o t a l l y  independent a c t i o n  because we 

1 4  [I9171 A.C. 38 a t  p. 60. 

15 119461 S.C.R. 489 a t  p. 497. 

16 Ib id .  - 
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b e l i e v e  that i f  t h i s  approach is adopted, then f a i r n e s s  t o  

t h e  defendant  r e q u i r e s  t h a t  he should have a r i g h t  of con t r ibu-  

t i o n  a g a i n s t  t h e  c o n t r i b u t o r i l y  neg l igen t  employee. This  would 

extend a cause  of a c t i o n  which is regarded a s  anomalous and 

consequently we a r e  n o t  i n  favour of t r e a t i n g  it a s  a t o t a l l y  

independent ac t ion .  

RECOMMENDAT I O N  #2  7 

We recommend t h a t  a  c l a i m  f o r  l o s s  o f  s e r v i c e  
shou ld  c o n t i n u e  t o  be r egarded  a s  a  d e r i v a t i v e  
o r  dependen t  a c t i o n  and t h e  c l a i m  should  be 
r educed  i n  accordance  w i t h  t h e  c o n t r i b u t o r y  
n e g l i g e n c e  o f  t h e  i n j u r e d  employee .  

(Draf t  A c t ,  Sec t ion  6 (3) . 
( 3 )  Medical or Hosp i t a l  Expenses Incur red  by a Paren t  o r  Spouse 

A p a r e n t  o r  spouse may sue f o r  medical  and h o s p i t a l  expenses 

r e s u l t i n g  from an i n j u r y  t o  t h e  c h i l d  o r  t o  t h e  o t h e r  spouse. 

There i s  perhaps somewhat more cont roversy  a s  t o  whether t h i s  

cause of a c t i o n  is independent o r  d e r i v a t i v e .  I n  Wasney v. 

~ u r a z s k ~ l ~  a c h i l d  aged twelve was i n j u r e d  when a r i f l e  was 

u n i n t e n t i o n a l l y  f i r e d  and t h e  c h i l d  sus t a ined  i n j u r i e s .  The 

defendant  had so ld  ammunition t o  t h e  c h i l d  in v i o l a t i o n  of a 

p r o v i s i o n  of t h e  Criminal  Code. A t  t r i a l ,  both t he  c h i l d ' s  

own a c t i o n  f o r  i n j u r i e s  sus t a ined  and the  mother ' s  a c t i o n  t o  

r ecove r  h o s p i t a l  and medical  expense were dismissed because 

of t h e  c h i l d ' s  c o n t r i b u t o r y  negl igence,  t h e r e  being no 

apport ionment l e g i s l a t i o n  i n  f o r c e  in Manitoba a t  t he  t i m e .  

On appea l ,  t h e  m a j o r i t y  of t he  c o u r t  held  t h a t  t he  mother had a 

r i g h t  t o  recover  h o s p i t a l  and medical  expenses. Prendergas t  

17 [I9331 1 D.L.R. 616 (Man. C.A.) .  



C.J.M. s t a t e d :  18 

Where t h e  p a r e n t ' s  a c t i o n  is  f o r  l o s s  of 
s e r v i c e s ,  t h e  answer seems t o  be t h a t  what he is  
seeking t o  recover  i n  t h e  shape of damages, being the  
c h i l d ' s  l o s t  c a p a c i t y  t o  work, has been ( p a r t l y  a t  
l e a s t )  des t royed by t h e  c h i l d  himself .  

But t he  p r e s e n t  c a s e  seems t o  me t o  be d i s -  
t i ngu i shab le ,  in t h a t  t h e  foundat ion of t h e  mother ' s  
c la im is t h a t  t h e r e  has  been thrown upon her t he  
o b l i g a t i o n  of i n c u r r i n g  expense t o  have her  c h i l d ' s  
wounds a t tended  t o ,  an  o b l i g a t i o n  which is l e g a l l y  
binding on her even i f  t he  c h i l d  was a l s o  neg l igen t .  

I th ink  it i s  enough f o r  her  t o  be a b l e  t o  say 
t h a t  i f  it had n o t  been f o r  t h e  de fendan t ' s  s e l l i n g  
of t he  c a r t r i d g e s ,  such o b l i g a t i o n  m u l d  n o t  have 
been thrown upon her. 

This  d e c i s i o n  was i n  p a r t  based on an o b i t e r  dictum of Anglin 

C.J.C. in McLaughlin v. Long i n  which he s t a t e d :  19 

There is  r e c e n t  j u d i c i a l  a u t h o r i t y  f o r  t he  view t h a t  
c o n t r i b u t o r y  neg l igence  of t h e  i n f a n t  p l a i n t i f f  i n  
t h e  case  a t  bar  would a t  common law prec lude  the  
f a t h e r ' s  recovery upon h i s  own cla im (McKittr ick v. 
B ers, [1926] 1 D.L.R. 342, 58 O.L.R. 738;  Knowlton v. 
H ro-Elec. P. Com'n Ont., [I9261 1 D.L.R. 217 +r , 58 D.L.R. 
8 0 ) .  I n  t h e s e  c a s e s  t h e  p o s i t i o n  of t h e  f a t h e r  is 
a s s i m i l a t e d  t o  t h a t  of  a  master  who sues  f o r  t o r t i o u s  
i n j u r y  t o  h i s  s e rvan t .  That analogy i s  perhaps 
ques t ionab le  and t h e r e  i s  n o t  a  l i t t l e  t o  be s a i d  f o r  
t he  view t h a t  i n s t e a d  of negl igence of t h e  i n f a n t  
p l a i n t i f f  being a t t r i b u t a b l e  t o  his f a t h e r  so a s  t o  
bar h i s  recovery,  t h e  former and the  defendants  a r e  

oad the  f a t h e r  r a t h e r  i n  t h e  p o s i t i o n  of j o i n t  5 t o r t  easors .  

18 Ib id . ,  p. 618. 

19 119271 S.C.R. 303 a t  p. 311-312. 



I n  Ol iver  B l a i s  Co. Ltd. v. Yachuk, 20  a  boy of 9  was 

seve re ly  burned when l i g h t i n g  bu l rushes  wi th  g a s o l i n e  obta ined 

from t h e  defendant  company. M r .  J u s t i c e  Es tey  accepted the  

t r i a l  judge's  f i n d i n g  t h a t  t h e  boy w a s  c o n t r i b u t o r i l y  neg l igen t .  

With regard  t o  t h e  f a t h e r ' s  c la im f o r  medical expenses, M r .  -- 
J u s t i c e  Estey s t a t e d :  Z 1 

While t h e  f a t h e r  was i n  no way a s s o c i a t e d  wi th  t he  
e v e n t s  t h a t  i n f l i c t e d  t h e  i n j u r y  su f f e red  by the  
i n f a n t  p l a i n t i f f ,  it must no t  be overlooked t h a t ,  
a l though a  s e p a r a t e  and d i s t i n c t  cause of ac t ion ,  
h i s  has been regarded a s  a  consequen t i a l  o r  dependent 
a c t i o n  and t r e a t e d  upon much t h e  same b a s i s  a s  t he  
i n f a n t .  The c o n t r i b u t o r y  negl igence of t h e  l a t t e r  
was a  ba r  t o  h i s  recovery a t  common law. I t  s e e m s ,  
t h e r e f o r e  t o  f o l l o w  t h a t  under The Negligence A c t  
t h e  p r i n c i p l e  t h a t  h i s  a c t i o n  i s  a f f e c t e d  by the  
negl igence of t h e  i n f a n t  should be recognized and 
h i s  damages t h e r e f o r e  apport ioned on t h e  same basis 
a s  t h a t  of t he  i n f a n t .  

This  case  cannot  perhaps be regarded a s  d e f i n i t i v e l y  e s t a b l i s h i n g  

t h a t  t he  a c t i o n  is a  d e r i v a t i v e  one s i n c e  only  Hudson, J. 

concurred wi th  Es tey  J. Kerwin J. wi th  whom R i n f r e t  C.J.C. 

concurred found t h a t  t h e  defendant  was n o t  neg l igen t  and Rand J. 

found t h e  defendant  t o  be neg l igen t  and the  c h i l d  no t  con- 

t r i b u t o r i l y  neg l igen t .  Thus t h e  m a j o r i t y  d id  no t  have t o  

cons ide r  t h e  i s s u e  of whether t he  a c t i o n  was d e r i v a t i v e  o r  

independent. The d e c i s i o n  was reversed  by the Pr ivy  Council 

b u t  on t h e  basis t h a t  t h e  c h i l d  was not  c o n t r i b u t o r i l y  neg l igen t .  22 

Recently, U r i e  J. in Trapp and The Queen v. Hnatuk 23 

s t a t e d  a f t e r  a  review of t h e  d e c i s i o n s  of t h e  Supreme Court of 

Canada t h a t  it was the  Federa l  Court of Appeal 's  opinion t h a t  

t h e  Supreme Court regards  " a c t i o n s  by a  p a r e n t  t o  . recover 

damages sus t a ined  by him a s  a  r e s u l t  of a  t o r t  a g a i n s t  h i s  c h i l d  

a s  d e r i v a t i v e  o r  dependent i n  na ture .  124 

20 [I9461 S.C.R. 1. 

21 Ib id . ,  p. 17. 

22 [I9491 2  W.W.R. 764 (P.C.). 

23 (19771, 71  D.L.R. (3d) 63. 
24 Ib id . ,  p. 71. 
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W e  r ecognize  t h a t  t h e r e  may be more j u s t i f i c a t i o n  f o r  

r ega rd ing  an a c t i o n  by a p a r e n t  o r  spouse f o r  medical  expenses 

i n c u r r e d  f o r  a c h i l d  o r  by t h e  o t h e r  spouse a s  an independent 

cause  of a c t i o n  a s  compared t o  an a c t i o n  f o r  l o s s  of consort ium 

o r  l o s s  of  s e rv i ces .  Never theless ,  we s t i l l  b e l i e v e  t h a t  it 

i s  d e s i r a b l e  t o  t rea t  t h i s  a c t i o n  a s  d e r i v a t i v e .  I t  may appear 

somewhat harsh t h a t  t h e  recovery  by the  pa ren t  f o r  medical 

expenses should be reduced in p ropor t ion  t o  t he  c o n t r i b u t o r y  

neg l igence  of t h e  c h i l d .  However, a s  long a s  f a u l t  is  the  

b a s i s  of t o r t  recovery,  t h e  c o n t r i b u t o r y  negl igence of t h e  

c h i l d  must be i n s e r t e d  i n t o  t h e  equa t ion  a t  some p o i n t  in o rde r  

t h a t  t h e  defendant  may be t r e a t e d  f a i r l y .  I f  t h e  pa ren t  is 

t o  be e n t i t l e d  t o  recover  f u l l y  f o r  medical expenses incur red  

f o r  t h e  c h i l d  who has been c o n t r i b u t o r i l y  neg l igen t ,  we b e l i e v e  

t h a t  t h e  defendant  should have a r i g h t  t o  c o n t r i b u t i o n  a g a i n s t  

t h e  c h i l d  and we a r e  n o t  persuaded t h a t  t h i s  m u l d  be advantag- 

eous. The problem has  been g r e a t l y  diminished by the  i n t r o -  

duc t ion  of comprehensive h e a l t h  c a r e  programs in Canada. 

RECOMMENDATION #2 8 

We recommend t h a t  t he  c la im of a  parent  or 
spouse for medical  and h o s p i t a l  expenses 
incurred  for  a  c h i l d  or t he  o the r  spouse 
should be reduced i n  accordance w i t h  the  
c o n t r i b u t o r y  neg l igence  of t he  c h i l d  or 
spouse. 

(Draf t  Act, Sec t ion  6 ( 3 ) )  

( 4 )  F a t a l  Accidents  Act 

The F a t a l  Accidents  ~ c t ~ ~  g i v e s  a cause  of a c t i o n  f o r  

t h e  b e n e f i t  of  dependants  of  t h e  deceased i f  t h a t  person would 

have been e n t i t l e d  t o  recover  i f  dea th  had no t  ensued. I n  

25 R.S.A. 1970, C. 138, S. 3. 
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L i t t l e y  v. Brooks 26 it w a s  i n  e f f e c t  held  that the  a c t i o n  i s  

d e r i v a t i v e  and t h e  p l a i n t i f f ' s  c la im is t o  be reduced in 

accordance with t h e  c o n t r i b u t o r y  negl igence of t h e  deceased. 

The Engl ish  F a t a l  Accidents  ~ c t ~ '  e x p l i c i t l y  p rov ides  t h a t  any 

damages recoverab le  f o r  dependants s h a l l  be reduced i n  

accordance wi th  t h e  Law Reform (Contr ibutory Negligence) Act 

1945. 

G l a n v i l l e  Williams sugges t s  that the  dependant ' s  c la im 

should be undiminished a s  a  r e s u l t  of t he  c o n t r i b u t o r y  negl igence 

o f  t he  deceased and t h a t  t h e  defendant  should be e n t i t l e d  t o  

c la im c o n t r i b u t i o n  from t h e  e s t a t e  of t h e  neg l igen t  deceased 

person.28 A somewhat s i m i l a r  view was a l s o  held  by t h e  l a t e  

P ro fe s so r  M.M. MacIntyre bu t  he be l ieved  t h a t  t h e  dependants 

should have a  cause of a c t i o n  a g a i n s t  t h e  e s t a t e  of t he  deceased 

person who had been c o n t r i b u t o r i l y  neg l igen t .  He s t a t e d :  29 

This  i s  d e s i r a b l e  n o t  because it a f f o r d s  an 
i n d i r e c t  a t t a c k  on tes tamentary  c a p r i c e ,  but  
because t h e  dependents a r e  harmed by B ' s  
n e g l i g e n t  a c t  ( t h e i r  i n t e r e s t  was c l e a r l y  
p u t  a t  r i s k  when he exposed h imse l f )  and 
compensation f o r  t h a t  i n j u r y  can be ob ta ined  
o u t  of funds  accumulated by him. True the  
compensation i s  obtained a t  t he  expense of 
e q u a l l y  innocent  people ( t h e  e s t a t e  b e n e f i c i a r i e s ) ;  
bu t  t h a t  always happens i n  an a c t i o n  a g a i n s t  
t h e  e s t a t e  of a  deceased person,  and i n  t h i s  
type of ca se  t h e  e s t a t e  b e n e f i c i a r i e s  would not  
be g e n e r a l l y  regarded a s  having a s  high a  moral 
c la im a s  B ' s  dependents. 

26 [I9321 S.C.R. 462. 

27 F a t a l  Accidents  Act 1976, c. 30, s. 5. 

28 Williams, p. 442 .  

29 "The Ra t iona l e  of Imputed Neligence" ( 1 9 4 4 1 ,  5  U. of T.L.J. 
368, p. 382. 



I f  t h e  same persons  b e n e f i t  under The F a t a l  Accidents A c t  a s  

under t he  w i l l  o r  under an i n t e s t a c y ,  t h e r e  w i l l  be no d i f f e r e n c e  

between pe rmi t t i ng  f u l l  recovery t o  t he  dependants with a r i g h t  

o f  c o n t r i b u t i o n  by t h e  defendant  a g a i n s t  t he  e s t a t e ,  a s  suggested 

by G l a n v i l l e  Williams, provided the e s t a t e  is so lven t .  I f  t h e  

e s t a t e  is i n s o l v e n t ,  t he  g r e a t e r  b e n e f i t  which accrues  t o  the  

dependants would be a t  t h e  expense of c r e d i t o r s  of t he  e s t a t e  

and a t  t he  expense of t h e  defendant .  

The l a t e  Dean Wright c r i t i c i z e d  Newell v. ~ e m m e l l ~ ~  and 

Chapman v. C.N.R. and Pa r ry  Sound 31 f o r  holding,  wi thout  

d i s cus s ion ,  t h a t  the  r i g h t  t o  damages under the F a t a l  Accidents 

A c t  is s u b j e c t  t o  apport ionment in accordance wi th  the  

c o n t r i b u t o r y  negl igence of t h e  deceased. He s t a t e d :  
32 

Nothing i n  t h e  F a t a l  Accidents Act j u s t i f i e s  
t he  c o u r t s  i n  i d e n t i f y i n g  the p l a i n t i f f s  in a  
f a t a l  a c c i d e n t s  a c t i o n  with t he  deceased,  in 
such a manner a s  t o  reduce the  account (sic)  
of t h e i r  recovery.  Nor i s  the  p r e s e n t  wording 
of t h e  Negligence A c t  broad enough, it is 
submit ted,  t o  make it a p p l i c a b l e  t o  f a t a l  
a c c i d e n t s  a c t i o n s .  

This  was a l s o  i n  g e n e r a l  t he  p o s i t i o n  taken e a r l i e r  by 

P ro fe s so r   aski in?^ W e  a r e  no t  persuaded t h a t  the added complica- 

t i o n  of pe rmi t t i ng  t h e  dependants t o  recover  in f u l l  under The 

F a t a l  Accidents  Act in  s p i t e  of t he  con t r ibu to ry  negl igence of 

t h e  deceased and a t  t h e  same t ime pe rmi t t i ng  t h e  defendant  

a  r i g h t  of c o n t r i b u t i o n  a g a i n s t  t h e  e s t a t e  of t h e  deceased is  

warranted.  We a r e  of t h e  view t h a t  an a c t i o n  under The F a t a l  

30 [I9381 O.W.N. 1 (H.C. ) .  

31 119431 2 D.L.R. 98 (Ont. H.C.) . 
32 (19431, 21 Can. Bar Rev. 416. 

33 (1941),  19 Can. Bar Rev. 291. 
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Accidents  A c t  should cont inue  t o  be regarded as d e r i v a t i v e  and 

t h e  claim should be reduced i n  propor t ion  to t h e  c o n t r i b u t o r y  

neg l igence  of t he  deceased. The group of lawyers with whom 

w e  consu l ted  w a s  unanimously of t h i s  view. 

RECOMMENDATION #29 

We recommend t h a t  t h e  r e c o v e r y  o f  d e p e n d a n t s  
u n d e r  The  F a t a l  A c c i d e n t s  A c t  s h o u l d  be  
r e d u c e d  by t h e  c o n t r i b u t o r y  n e g l i g e n c e ,  i f  a n y ,  
o f  t h e  d e c e a s e d .  

(Draf t  A c t ,  Sec t ion  6 ( 3 ) )  

W. F. BOWKER 

W . H .  HURLBURT 

D.B.  MASON 

J .P.S.  MCLAREN 

ELLEN PICARD 

W.A. STEVENSON 

W.E. WILSON 

A p r i l ,  1 9 7 9  

( M r s .  Margaret Donnelly and M r .  R.P. F ra se r  were members of  t h e  
Board when t h e  s u b s t a n t i v e  d e c i s i o n s  about t h i s  Report were made 
and M r .  D.B.  Mason joined t h e  Board subsequent ly . )  



CROSS-REFERENCE BETWEEN RECOMMENDATIONS 

AND PROPOSED ACT 

~ecommendation Page 
NO. NO. 

Subject Reference to 
Proposed Act 
in Appendix A 

Consolidation of --- 
the two statutes 

Abolition of last Sec. 3 
clear chance 

Defence of contribu- Sec. 1 (d) & 6 
tory negligence 
available to all 
tortfeasors 

Defence of contribu- Sec. 1 (d) & 6 
tory negligence 
available where there 
is a breach of a 
contractual duty of 
care 

No provision for Sec. 7 
set-off except in 
motor vehicle claims 

Judgment against or Sec. 8 & 9 
a release of one 
joint tortfeasor does 
not release others - 
Continuation of the 
deterrent in damages 
and costs 

Liability of con- Sec. 4 
current tortfeasors 
to continue to be 
joint and several 

Contribution to be Sec. 11(1) 
based on fairness to 
wrongdoers 

Contribution to be Sec. l(e) & 10 
available to all 
tortfeasors 

Contribution to be Sec. l(a) & (e) 
available to all & ll(2) 
wrongdoers 

Settling party to Sec. 14(1) & (3) 
be entitled to con- 
tribution whether 
or not he is liable 



~ecommendation Page 
NO. NO. 

Subject Reference to 
Proposed Act 
in Appendix A 

Party settling claim Sec. 
in full entitled to 
contribution based 
on the lesser of the 
consideration paid or 
the reasonable amount 

Party settling only Sec. 
for himself reduces 
claim by his share of 
responsibility with 
no rights of contri- 
bution arising 

Mode of claiming Sec. 
contribution where 
limitation period for 
primary action has 
run 

  imitation on amount Sec. 
of liability by 
statute or contract 

Contribution in a Sec. 
separate action 

 imitation period Sec. 
for contribution 
claim the same as 
for original wrong 

Provision against Sec. 
double jeopardy 

Contribution based Sec. 
on wrongdoer's 
responsibility 

Contribution not Sec. 
recoverable from 
person entitled to 
be indemnified by 
claimant 

Enforcement of Sec. 
contribution 
judgment 

Effect of uncollect- Sec. 
ible contribution 
judgment on other 
concurrent 
wrongdoers 



~ecommendation 
NO. 

Page 
NO. 

Subjec t  

Concurrent  wrong- 
doer  i nc ludes  one 
v i c a r i o u s l y  l i a b l e  

Costs  of  non- 
neg l igen t  p l a i n t i f f  
t o  remain unchanged 

Costs  of  con t r ibu-  
t o r i l y  n e g l i g e n t  
p l a i n t i f f  t o  remain 
unchanged 

Loss of consort ium 
t o  cont inue  t o  be a  
d e r i v a t i v e  a c t i o n  

Loss of s e r v i c e s  t o  
cont inue  t o  be a  
d e r i v a t i v e  a c t i o n  

Medical o r  h o s p i t a l  
expenses f o r  a  c h i l d  
o r  spouse t o  cont inue  
t o  be a  d e r i v a t i v e  
a c t i o n  

Recovery of depend- 
a n t s  under F a t a l  
Accidents Act t o  be 
reduced by any 
c o n t r i b u t o r y  neg l i -  
gence of deceased 

Reference t o  
Proposed Act 
i n  Appendix A 

Sec. l ( a )  

Set. 6 ( 3 )  & 18 

Sec. 6(3) 

Sec. 6 ( 3 )  



APPENDIX A 

THE CONTRIBUTORY NEGLIGENCE AND 
CONTRIBUTION ACT 

1 In this Act 

(a) "concurrent wrongdoers" means 

(i) two or more persons whose wrongful acts contri- 

bute to the same damage suffered by another, and any 

other person liable for the wrongful act of any of 

those persons, or 

(ii) a person whose wrongful act causes damage 

suffered by another and a person liable for the 

wrongful act; 

(b) "contribution" includes indemnity; 

(c) "damage" means damage, injury or loss to a person 

or to property; 

(d) "fault" means 

(i) a tort, 

(ii) a breach of duty of care arising from a 

contract, or 

(iii) a failure of a person to take reasonable 

care of his own person or property, 

whether or not it is intentional or criminal; 

(e) "wrongful act" means 

(i) a tort, or 

(ii) a breach of contract, 

whether or not it is intentional or criminal. 



PART 1 

GENERAL 

2 This Act binds the Crown. 

3 This Act applies if damage is caused or contributed to by 

the act or omission of a person notwithstanding that another 

person had the opportunity of avoiding the consequences of that 

act or omission and failed to do so. 

4 The liability of concurrent wrongdoers is joint and 

several. 

5 In every action 

(a) the amount of damage, 

(b) the fault, if any, and 

(c) the degree to which the fault of a person contributes 

to damage. 

are questions for the trier of fact. 



PART 2 

CONTRIBUTORY FAULT 

6(1) This section applies when the fault of two or more 

persons contributes to damage suffered by one or more of them. 

(2) The liability of a person whose fault contributes 

to damage is reduced by the degree to which the fault of the 

person suffering the damage contributes to it. 

(3) If a claim arises from the death of or personal injury 

to a third person, the liability of the person whose fault 

contributes to the damage is reduced by the degree to which 

the fault is attributable to the third person. 

( 4 )  If different degrees to which the fault of persons 

contributed to the damage cannot be determined, each of the persons 

contributing to the damage shall be deemed to have contributed 

equally. 

7 If a counterclaim is allowed in actions arising out 

of the operation of motor vehicles, unless the court otherwise 

orders, no judgment shall be given for any balance but separate 

judgments shall be given for each party against the other, to 

the extent that any party is successful, so that the plaintiff 

shall have judgment on the claim for a specified amount and 

the defendant, the plaintiff by counterclaim, shall have 

judgment on the counterclaim for a specified amount. 



PART 3 

TORTFEASORS 

8 An action against one or more joint tortfeasors is not 

barred by 

(a) a settlement with or release of any other joint 

tortfeasor. or 

(b) an unsatisfied judgment against any other tortfeasor, 

and may be continued notwithstanding the settlement, release 

or unsatisfied judgment. 

9(1) If a judgment determines an amount of damages against 

one or more joint or concurrent tortfeasors the person suffering 

the damage is not entitled to have the damages determined in 

a higher amount by 

(a) a judgment in the same action against any other 

joint or concurrent tortfeasor, or 

(b) a judgment in any other action against any other 

joint or concurrent tortfeasor. 

(2) Except in respect of the action first taken against a 

joint or concurrent tortfeasor, the person suffering damage 

is not entitled to costs in respect of an action taken against 

any other joint or concurrent tortfeasor unless the court is 

of the opinion that there were reasonable grounds for bringing 

more than one action. 



PART 4 

CONTRIBUTION 

10 Subject to this Part, a concurrent wrongdoer is entitled 

to contribution from any other concurrent wrongdoer. 

ll(1) Subject to this section, the amount of contribution to 

which a concurrent wrongdoer is entitled is the amount which 

the court finds just and equitable having regard to the 

responsibility of each concurrent wrongdoer for the damage. 

(2) If the liability of a concurrent wrongdoer is limited 

or reduced by statute or agreement the amount of contribution 

payable by him shall not exceed his liability as so limited 

or reduced. 

(3) If the responsibility of each concurrent wrongdoer 

cannot be determined the responsibility shall be apportioned 

equally. 

12 No person is entitled to recover contribution under this 

Act from any person entitled to be indemnified by him in 

respect of the liability for which contribution is sought. 

13 If the court is satisfied that the share of a concurrent 

wrongdoer cannot be collected, the court may, upon or after 

giving judgment for contribution, make such order as it 

considers necessary to apportion among the other concurrent 



wrongdoers, in the ratio of their respective responsibilities, 

liability for payment of the share that cannot be collected. 

14(1) This section applies if a person suffering damage 

enters into a settlement with a concurrent wrongdoer or a 

person whom he considers to be a concurrent wrongdoer. 

(2) If the person suffering the damage does not release all 

concurrent wrongdoers, the amount for which the other con- 

current wrongdoers may be held liable to him is reduced by the 

amount for which the concurrent wrongdoers who are released 

would be responsible under this Part and there shall be no 

contribution between those who are released and those who are 

not released. 

(3) If all concurrent wrongdoers are released, a person 

who gives consideration for the release, whether he is a 

concurrent wrongdoer or not, is entitled to contribution in 

accordance with section 11 from any other wrongdoer based upon 

the lesser of 

(a) the consideration actually given for the release, 

and 

(b) the consideration which in all the circumstances of 

the settlement it would have been reasonable to give. 



15 In proceedings for contribution under this Part, the fact 

that a person has been held not liable, in respect of any 

damage in an action brought by or on behalf of the person who 

suffered it, is conclusive evidence in favour of the person 

from whom contribution is sought as to any issue determined on 

its merits by that judgment. 

16(1) A concurrent wrongdoer shall not commence proceedings 

for contribution from any other concurrent wrongdoer except as 

provided in this section. 

(2) A concurrent wrongdoer may commence proceedings for 

contribution at any time during which the person who suffered the 

damage is entitled to commence proceedings to recover damages 

from the concurrent wrongdoer from whom contribution is claimed. 

(3) Notwithstanding the expiration of any statutory limita- 

tion or notice period a concurrent wrongdoer from whom damages 

or contribution is claimed in an action may in the same action 

claim contribution from any other concurrent wrongdoer in 

accordance with subsection (4). 

(4) Unless subsection (2) applies, a concurrent wrongdoer 

may commence proceedings under subsection (3) and serve the 

initiating process within 6 months of the service upon him of 

the process by which relief is claimed against him. 



(5) If for any sufficient reason service of the initiating 

process cannot be effected within the time specified in sub- 

section (4), the court may extend the time for service. 

(6) Subsections (4) and (5) apply notwithstanding any rule 

of court to the contrary. 

17 If concurrent wrongdoers are responsible for damage and 

judgment for contribution is given in respect of that damage, unless 

either the person suffering the damage has been fully compensated or 

the court otherwise orders. execution shall not issue on the 

judqment until 

(a) after satisfaction by the person obtaining the 

judgment of such proportion of the total damages as the 

court may order, and 

(b) the court makes provision, subject to The 

Execution Creditors Act, for the payment into court of 

the proceeds of the execution on the judgment to the 

credit of such persons as the court may order. 



PART 5 

TRANSITIONAL AND CONSEQUENTIAL 

PROVISIONS 

18 Sec t ion  35 (2 )  of  The Domestic Re la t ions  Act i s  amended by 

s t r i k i n g  o u t  t h e  words "and independent o f" .  

1 9 ( 1 )  This  Act a p p l i e s  t o  any case  where the damage i n  ques t ion  

occur red  a f t e r  t h e  coming i n t o  f o r c e  of t h i s  A c t .  

( 2 )  Sub jec t  t o  subsec t ion  ( 3 ) ,  

(a) The Cont r ibu tory  Negligence Act, and 

(b) The Tort -Feasors  Act, 

a r e  repea led .  

( 3 )  The Cont r ibu tory  Negligence Act and The Tort-Feasors 

Act con t inue  i n  f o r c e  a s  i f  unrepealed wi th  r e s p e c t  t o  any c a s e  

where t h e  damage i n  ques t ion  occurred p r i o r  t o  t h e  coming i n t o  

f o r c e  of t h i s  Act. 

2 0  Th i s  Act comes i n t o  f o r c e  on t h e  day upon which it i s  

a s sen ted  t o .  



APPENDIX B 

T H E  CONTRIWTORT NEGUGWCh ACT 

CHAPTER 65 

shorttltle 1. This Act may be cited as The Contributw Negli 
gence Act. [R.SA 1955, e. 66, s. 11 

A~~"*lon-  ment of 2. (1) Where by fault of two o r  more persons damage 
liabiab-for o r  loss is caused to one o r  more of them, the liability to 

make good the damage o r  loss is in proportion to the degree 
in which each person was at fault but if, baving regard to 
all the circumstances of the case, it is not possible to 
establish different degrees of fault, the liabiib shall be. 
apportioned equally. 

(2) Nothing in  this section operates to render any person 
liable for damage or loss to which his fault has not con- 
tributed. [R.S.A. 1955, c 66, s. 21 

Detemina- 3. (1) Where damage o r  loss has been caused by the tion of 
degree or fault of two o r  more persons, the court shall determine the 
fault degree in which each person mas at fau l t  

(2) Except as  provided in sections 4 and 5. where two or 
more ~ersol l j  are-found a t  fault they are jointly and sever- 
ally liable to the person sufferina the damage o r  loss, but 
a s  between themselves, in  the -&sence of-any contract 
express or implied, they are liable to make contribution to 
and indemnify each other in  the degree in which they are 
rcapectively found to have been at fault  

1R.S.A 1955, c. 56, s. 31 

~ ~ ~ t , + b . -  4. Where no cause of action exists against the owner or  
tlonwhem driver of a motor vehicle by reason of section 214 of The ~ l a l n t i l l  isa 
~ s s . n p e r  Highway Traffic Act, no damages, contribution or indem- 

nitv shall be recovered from anv Derson for the portion of 
the damage or loss caused by thi  hegligence of such owner 
or driver but the wrtion of the damage or loss so caused 
by the negligence -of such owner o r  driver shall be deter- 
mined although such owner or driver is not a party to the 
action [R.S.A. 1955, c 56, a. 4; 1967, c 30, s. 266(3)1 

~.s.*. m. 164. The Contributory Negligence Act is  antended as to 
c €s section .4 by stril~ing out the words "section 214 of The 

Highway Traffic Act" and by substituti?lg therefor the 
zoords "section 77 of The Motor Veliicle Adininistration -4ct 
or section 160 of The Highway Traffic Act, 1975". 

Contribu- 
tlon where 

5. In an action brought for dama o r  loss resulting Y D~,intinis from bodily injury to or the death o a married person, 
;tp;;;of where one of the persons found to be a t  fault is the spouse 
at tau& of the mar r id  person, no damages, contribution or indem- 



nib shall be recovered for the portion of damage or loss 
- caused by the fault of the spouse, and the portion of the 

damage or  loss so caused by the fault of the spouse shall be 
debmined although the spouse is not a partg to the action. 

[R.S.A. 1955, c. 56. s. 51 

QnWfo- 6. In every action of k t  
(a) the amount of damage or loss, 
( b )  the fault, if any, and 
(c)  the degrees of fault, 

are questions of fact, [R.S.A. 1955, c. 56, s. 61 

~estchance 7. Where the he is More  a judge with a jury, the aubmrsslon 
to jvry judge shall not submit to the jury m y  question as to 

whether, notwithstanding the fault of one party, the other 
could have avoided the consequences thereof, unless in hi 
opinion there is evidence upon which the jury could reason- 
ablvfind that the act or omission of the latter was so clearly 
su6sequent to end severable from the act or omission of t h i  
former as  not to be substantiallv contem~~raneous with i t  

l'rkrlbefore 8. Where the trial is before a judge without a jury the 
jUdpeaone judge shall not take into eonsideration any question as to 

whether, notwithstan- the fault of one pa& the other 
could have avoided the ccmaequenees thereof, unless he is 
satisfied by the evidence that the act or  omission of the 
latter was so clearly subsequent to and severable from 
the ad or omission of the former as not to be substaniiaw 
oontemporaneous therewith. B.S.A. 1955, c. 66, s. 83 

M ~ W  9. Whenever it appears that a person not already party 
S a s n t  to an action is or  may be wholly or partly responsible for 

the damages claimed, such person may be added as a party 
defendant upon such tenus as are deemed just. 

E S A .  1955, c. 56, s. 91 

(NOTE: This Act is based on a nw&Z Act recommended 
by  the Conference of Commis- on U n i f m i t y  of 
Legisbtion in Ccuzodck) 



APPENDIX C 

THE TORT-FEASORS ACT 

CHAPTER 365 

short 1. This Act may be cited as  The Tort-Feasors Act. 
[R.S.A. 1955,~ .  336, s. 11 

Definitions 2. (1) In  this Act, the expressions "parent" and "child" 
have the same meanings as they have for the purposes of 
The Fatal Accidents Act. 

(2) In  this 4ct, the reference to "the judgment first 
given" 

(a) shall, in  a case where a judgment is reversed on 
appeal, be construed as a reference to the judg- 
ment first given that is not so reversed, and 

( b )  shall, in a case where a judgment is varied on 
appeal, be construed as a reference to that judg- 
ment as so varied. [R.S.A. 1955, c. 336, s. 21 

Almiiration 3. Nothing in this Act 
of Act 

(a) affects any proceedings against any person for a 
penalty or forfeiture under any Act of the Province 
in. respect of any wrongful act, or 

(b) renders enforceable any agreement for indemnity 
that would not have been enforceable if this Act had 
not been passed. [R.S.A. 1955, c. 336, s. 31 

Where 
damage 4. (1) Where damage is suffered by any person as  a re- 
sulfrred as sult of a tort, whether a crime or not, 
result of 
tort  (a) a judgment recovered against any tort-feasor liable 

in respect of that damage is not a bar to an action 
against any other person who would, if sued, have 
been liable as a joint tort-feasor in respect of the 
same damage, 

(b) if more than one action is brought in respect of 
that damage 

(i) by or on behalf of the person by whom it was 
suffered, or 

(ii) for the benefit of the estate, or of the wife, 
husband, parent or child of that person, 

against tort-feasors liable in respect of the damage, 
whether as joint tort-feasors or  otherwise, the sums 
recoverable under the judgments given in those ac- 



tions by way of damages shall not in the aggregate 
exceed the amount of the damages awarded by the 
judgment first  given, .and in any of those actions, 
other than that in which judgment is first  given, the 
plaintiff is not entitled to costs unless the court is of 
the opinion that there was reasonable ground for 
bringing the action, and 

(c)  any tort-feasor liable in respect of that damage may 
recover contribution from any other tort-feasor 
who is or would, if sued, have been liable in respect 
of the same damage, whether a s  a joint tort-feasor 
or otherwise, but no person is entitled to recover 
contribution under this section from any person en- 
titled to be indemnified by him in respect of the 
liablity regarding which the contribution is sought. 

(2) In any proceedings for contribution under this sec- 
tion, the amount of the contribution recoverable from any 
person shall be such amount as the court may find to be 
just and equitable having regard to the extent of that per- 
son's responsibility for the damage. 

(3) The court has power 
(a) to exempt any person from liability to make con- 

tribution, o r  
b to direct that the contribution to be recovered from 

any person shall amount to a complete indemnity. 
[R.S.A. 1955, c. 336, s. 41 
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