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THE BUILDERS' LIEN ACT: 

CERTAIN SPECIFIC PROBLEMS 

1 

INTRODUCTION 

Our s tudy  of t h e  Bu i lde r s '  Lien Act o r i g i n a t e d  a s  p a r t  of a  

p r o j e c t  which was designed t o  d e a l  wi th  smal l  d e f e c t s  i n  t h e  

law. Four problems wi th  t h e  Act had been brought t o  our  a t t e n t i o n  

by lawyers i n  t h e  province.  Those were d i scussed  i n  our  Small 

P r o j e c t s  Report No. 17,  June 1975, bu t  no f i n a l  recommendations 

were made. I t  was subsequently decided t h a t  a d d i t i o n a l  problems 

should be d e a l t  wi th  and we t h e r e f o r e  i s sued  a  D r a f t  Report 

i n  June,  1978 i n  o rde r  t o  a l low comment on our  t e n t a t i v e  proposa ls .  

We have n o t  rece ived  any comment on t h e  D r a f t  t o  i n d i c a t e  t h a t  

our  b a s i c  p roposa ls  should be modified.  For t h e  most p a r t ,  our  

f i n a l  recommendations, t h e r e f o r e ,  fo l low those  s e t  o u t  i n  our 

D r a f t  Report.  These recommendations appear throughout t h e  

Report and a r e  c o l l e c t e d  i n  Appendix A. W e  have a t t ached  a  

d r a f t  Bu i lde r s '  Lien Amendment Act a s  Appendix C which w e  

f e e l  would adequately  implement our  recommendations. 

I I 

REPEAL OF THE ACT 

Although w e  have gone beyond the  s u b j e c t s  d i scussed  i n  our  

Small P r o j e c t s  Report ,  we have no t  gone i n t o  t h e  f u l l  f i e l d  of 

t h e  law r e l a t i n g  t o  b u i l d e r s '  l i e n s .  The fundamental ques t ion  o f '  

whether o r  n o t  t h e r e  should be a  Bu i lde r s '  Lien Act a t  a l l ,  

however, should be s e r i o u s l y  considered.  In  our  D r a f t  Report 

we i n v i t e d  comment on t h i s  ques t ion .  



Our p r e s e n t  Bu i lde r s '  Lien Act (R.S.A. 1 9 7 0 ,  c .  34, a s  

amended) i s  t h e  r e s u l t  of a  Pub l i c  Inqu i ry  i n t o  "The Adequacy 

of t h e  P rov i s ions  of t he  Mechanics' Lien Act 1 9 6 0  (S.A. 1 9 6 0 ,  

c .  6 4 ,  a s  amended)"conducted by H i s  Honour Chief Judge Nel les  

V. Buchanan ( R e t i r e d ) .  The very  e x i s t e n c e  of our  p r e s e n t  Report 

t e s t i f i e s  t o  t h e  f a c t  t h a t  problems cont inue  t o  e x i s t  wi th  t h e  

l e g i s l a t i o n .  These problems may i n  f a c t  be i n t r a c t a b l e .  

When he made h i s  recommendations, Chief Judge Buchanan 

s t r o n g l y  suggested t h a t  t h e  Act should be repealed:  

The informat ion a v a i l a b l e  t o  me from many 
sources  o u t s i d e  a s  w e l l  a s  i n s i d e  t h i s  Province 
sugges t s  t h a t  r e p e a l  of t h e  Mechanics' Lien Act 
would have a  g e n e r a l l y  b e n e f i c i a l  e f f e c t  on t h e  
bu i ld ing  indus t ry .  While it might cause  i n s t a n c e s  
of hardsh ip  -- and l o s s  of a  l u c r a t i v e  a r e a  of 
l i t i g a t i o n  t o  lawyers -- a t  l e a s t  dur ing  an i n i t i a l  
per iod  of adjustment ,  t h i s  might wel l  be l e s s  than 
t h e  hardsh ip  t h e  Act now causes  no t  only  i n  con- 
s t r u c t i o n  gene ra l ly ,  bu t  t o  members of t h e  c i t i z e n r y  
a t  l a r g e  .... A s  l e g i s l a t i o n  which con fe r s  s p e c i a l  
b e n e f i t s  on p a r t i c u l a r  c l a s s e s  of  persons ,  t h e  Act 
i s  j u s t i f i e d  on ly  i f  t h e r e  i s  an important  reason 
f o r  c o n f e r r i n g  such p r i v i l e g e s .  The evidence before  
me has n o t  i n d i c a t e d  a  p re s s ing  need f o r  such 
p r o t e c t i o n .  

(Report  of  t h e  Commissioner of t h e  Publ ic  
Inqu i ry  i n t o  t h e  Adequacy of t h e  P rov i s ions  
of t h e  Mechanics' Lien Act, 1 9 6 0 ,  p. 4 7 . )  

There i s  s t r o n g  suppor t  on our Board f o r  t h a t  suggest ion.  Before 

cons ider ing  a  recommendation f o r  r e p e a l ,  however, we would have 

t o  conduct our  own s tudy  t o  a s s e s s  t h e  e f f e c t s  of t h e  Act and 

t h e  l i k e l y  e f f e c t s  of i t s  repea l .  Because of our  o t h e r  commit- 

ments, w e  must d e f e r  f o r  t h e  p r e s e n t  cons ide ra t ion  of t h e  making 

of such a  s tudy.  



One significant group of sub-contractors within the 

province is giving serious consideration to recommending repeal. 

The Electrical Contractors Association of Alberta, representing 

approximately 160 electrical contractors from all parts of the 

province, has established a committee to make representation 

on problems with the Builders' Lien Act from the sub-contractors 

viewpoint. That committee has advised us that it may well 

recommend repeal to the government as the only suitable solution 

to the problems of uncertainty and delay caused by the Act. 

I11 

SPECIFIC PROBLEMS 

1. Payment of holdback upon substantial performance 

Section 15 of the Builders' Lien Act requires an owner 

to hold back for the benefit of potential lien claimants 

15 per cent of the value of work done under a contract. The 

owner may not pay out this holdback, except at his peril, 

until the expiration of the time specified in the Act, which 

is generally 35 days after the completion or abandonment of 

the contract or the furnishing of the last work or materials. 

The decisions under the former Mechanics' Lien Act established 

that the contract must be entirely completed, so that the lien 

period did not commence if there was even an insignificant 

amount of work to be done or materials to be delivered under 

the contract. 

In order to improve the flow of construction funds, Chief 

Judge Buchanan recommended that the owner should be entitled to 

pay out the holdback 36 days after "substantial performance" of 



t h e  c o n t r a c t .  Accordingly,  c l a u s e  2 ( l ) ( a )  of  t h e  B u i l d e r s '  Lien 

Act now d e f i n e s  "completion of t h e  c o n t r a c t "  t o  mean " s u b s t a n t i a l  

performance, n o t  n e c e s s a r i l y  t o t a l  performance of t h e  c o n t r a c t . "  

Subsect ion 2 ( 2 )  goes on t o  provide t h a t  a  c o n t r a c t  " s h a l l  be 

deemed t o  be s u b s t a n t i a l l y  performed" when t h e  work o r  a  sub- 

s t a n t i a l  p a r t  o f  it i s  ready f o r  use  o r  i s  being used,  and when 

t h e  work i s  capable  of completion o r  c o r r e c t i o n  a t  a  c o s t  varying 

from 3  pe r  c e n t  t o  1 p e r  c e n t  o f  t h e  c o n t r a c t  p r i c e .  I t  was 

in tended  t h a t  t h e  p o s s i b i l i t y  of t r i f l i n g  amounts of work r e -  

maining t o  be done a f t e r  t h e  main body of  t h e  work was completed 

would no t  f o r c e  t h e  owner t o  r e t a i n  t h e  holdback f o r  exces s ive ly  

long pe r iods  of t ime.  

Unfor tuna te ly ,  t h e  Act does n o t  c o n s i s t e n t l y  i nco rpo ra t e  

t h e  s u b s t a n t i a l  performance concept .  B y  subsec t ions  1 5 ( 2 )  and 

1 8 ( 1 ) ,  t h e  owner i s  r equ i r ed  t o  r e t a i n  t he  holdback f o r  t h e  

per iod  s p e c i f i e d  i n  s e c t i o n  30 of t h e  Act. Although subsec t ion  

30 (1 )  s t a t e s  t h a t  a  l i e n  of a  c o n t r a c t o r  o r  sub-cont rac tor  must 

be f i l e d  wi th in  35 days of completion o r  abandonment of t h e  

c o n t r a c t ,  t h i s  subsec t ion  i s  l i m i t e d  t o  cases  "no t  o therwise  

provided f o r " .  Subsect ions  30 ( 2 )  and (3 )  provide t h e  time l i m i t  

f o r  m a t e r i a l  s u p p l i e r s  and those  performing s e r v i c e s  bu t  t h e s e  

t ime l i m i t s  a r e  n o t  r e l a t e d  t o  "completion of t h e  c o n t r a c t " ,  

t h e  phrase  which i s  necessary t o  import  t h e  s u b s t a n t i a l  per -  

formance concept .  

This d i f f e r e n c e  i n  wording l e d  M r .  J u s t i c e  Kane of t h e  

Appel la te  ~ i v i s i o n  of t h e  Supreme Court  of  Alber ta  (Chief J u s t i c e  

Smith concur r ing)  t o  conclude i n  Glenway Supply ( A l t a . )  Ltd .  v.  

Knobloch, [19721 6 W.W.R. 513, t h a t  t h e  s u b s t a n t i a l  performance 

p rov i s ion  does n o t  apply t o  a  c o n t r a c t  t o  provide m a t e r i a l s  o r  

s e r v i c e s  o r  mixed m a t e r i a l s  and s e r v i c e s  because t h e s e  a r e  

"otherwise  provided f o r "  i n  subsec t ions  30 (2 )  and 3 0 ( 3 ) .  In  



t h a t  c a s e ,  t h e  sub-cont rac tor ,  who had r e tu rned  t o  provide 

m a t e r i a l s  and s e r v i c e s  of " t r i v i a l  va lue"  compared wi th  t h e  sub- 

c o n t r a c t  i n  q u e s t i o n ,  could r e g i s t e r  h i s  l i e n  a t  any time wi th in  

35 days of t h e  f u r n i s h i n g  of t h e  l a s t  m a t e r i a l s  o r  t h e  performance 

of t h e  l a s t  s e r v i c e s .  The concept of s u b s t a n t i a l  performance, 

i n  t h e  judge ' s  view, is r e s t r i c t e d  t o  subsec t ion  30(1)  and does 

n o t  apply t o  c o n t r a c t s  f o r  m a t e r i a l s ,  s e r v i c e s  o r  both .  

The judgment of M r .  J u s t i c e  Clement ( a l s o  concurred i n  

by Chief J u s t i c e  Smith) r a i s e s  a second problem. H e  he ld  

t h a t  subsec t ion  30 (1 )  a p p l i e s  where t h e  c o n t r a c t  i s  f o r  t h e  

supply of m a t e r i a l s  and s e r v i c e s  ( b u t  presumably n o t  i f  it i s  

f o r  one o r  t h e  o t h e r ) .  Therefore  t h e  s u b s t a n t i a l  performance 

concept was app l i cab le .  However, he concluded t h a t  t h e  deemed 

s u b s t a n t i a l  performance provided f o r  by subsec t ion  2 ( 2 )  i s  

merely a r e b u t t a b l e  presumption. I n  t h e  Glenway c a s e ,  he he ld  

t h a t  t h e  presumption had been r e b u t t e d  by evidence t h a t  t h e  

f i n a l  work was needed be fo re  t h e  c o n t r a c t  was s a t i s f a c t o r i l y  

completed. 

Both judgments would compel owners, i f  they want t o  be 

s a f e ,  t o  r e t a i n  t h e  holdback u n t i l  t h e  l a s t  n a i l  i s  d r iven .  

The case  has  t h e r e f o r e  reduced t h e  e f f e c t i v e n e s s  of t he  

s u b s t a n t i a l  performance concept .  I n  a d d i t i o n ,  s i n c e  "completion" 

i n  s e c t i o n  30 may sometimes mean s u b s t a n t i a l  performance and 

sometimes a c t u a l  completion,  it i s  d i f f i c u l t  f o r  a l i e n  

c la imant  t o  know i n t o  which ca tegory  h i s  l i e n  f a l l s ,  and 

thus  w i th in  which per iod  of t ime he must r e g i s t e r  h i s  l i e n .  

I t  i s  our  opinion t h a t  t h e  s u b s t a n t i a l  performance concept 

i s  sound i n s o f a r  a s  it a f f e c t s  t h e  r e l e a s e  of t h e  holdback. 

An owner should be a b l e  t o  r e l e a s e  t h e  holdback 36 days fol lowing 
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s u b s t a n t i a l  performance of t h e  prime c o n t r a c t  wi thout  having 

t o  be  concerned wi th  t h e  d a t e s  of  completion of sub-cont rac t s  

under t h e  prime c o n t r a c t .  

We have considered whether o r  n o t  t h e  time l i m i t e d  f o r  

r e g i s t e r i n g  a l i e n  should be 35 days a f t e r  s u b s t a n t i a l  per-  

formance of  t h e  c o n t r a c t ,  sub-cont rac t  o r  work. I f  an owner 

i s  a b l e  t o  r e l e a s e  holdback money upon s u b s t a n t i a l  performance, 

cons i s tency  would r e q u i r e  t h a t  t h e  per iod  f o r  r e g i s t e r i n g  a 

l i e n  run from s u b s t a n t i a l  performance of t h e  l i e n  c l a i m a n t ' s  

work. 

However, we do n o t  t h ink  t h a t  cons i s tency  i s  t h e  paramount 

cons ide ra t ion .  Indeed,  it cannot be achieved wi thout  dep r iv ing  

sub-cont rac tors  of t h e i r  f u l l  l i e n  pe r iod ,  because s u b s t a n t i a l  

performance of t h e  prime c o n t r a c t  may we l l  occur be fo re  sub- 

s t a n t i a l  performance of t h e  work of t h e  f i n i s h i n g  tradesmen. 

We th ink  t h a t  t h e  tradesman should have h i s  f u l l  l i e n  per iod  

even i f  t h e  owner i s  permi t ted  t o  r e l e a s e  t h e  holdback be fo re  

t h e  p e r i o d  ends f o r  t h e  f i l i n g  of t h e  t radesman's  l i e n  f o r  

t h e  l a t e  work. This  would r e s u l t  i n  t h e  p o s s i b i l i t y  of  an 

i n e f f e c t i v e  l i e n  being f i l e d ,  i . e .  one which a t t a c h e s  a l i e n  

fund which has  been reduced t o  zero  by t h e  v a l i d  r e l e a s e  of 

t h e  holdback. I f  t h e  holdback has  n o t  been r e l e a s e d ,  however, 

a  p rope r ly  f i l e d  l i e n  would a t t a c h  i t ,  and w e  t h ink  t h a t  a  sub- 

c o n t r a c t o r  should be a b l e  t o  a t t a c h  any unpaid money f o r  a 

pe r iod  of 35 days a f t e r  a c t u a l  completion of h i s  work even 

though t h e  owner may no longer  be r equ i r ed  t o  r e t a i n  any 

money. Immediately p r i o r  t o  r e l e a s i n g  t h e  holdback upon 

s u b s t a n t i a l  performance b u t  be fo re  l i e n  pe r iods  have exp i r ed ,  

t h e  owner should make one l a s t  t i t l e  search  t o  be c e r t a i n  

no v a l i d  l i e n s  have been r e g i s t e r e d .  

We w i l l  now propose s e v e r a l  amendments t o  t h e  B u i l d e r s '  

~ i e n  Act which we th ink  w i l l  s o lve  t h e  problems d i s c l o s e d  by 

t h e  Glenway case  and a d d i t i o n a l  problems r e l a t i n g  t o  s u b s t a n t i a l  

performance. 
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( a )  Subsect ion 15 ( 2 )  ; Subsec t ion  18 (1) ; Clause 2 (1) ( a )  

Subsec t ions  15 ( 2 )  and 18 (1) a u t h o r i z e  an owner t o  r e l e a s e  

t h e  holdback r e t a i n e d  pu r suan t  t o  s e c t i o n  15. Subsect ion 1 5 ( 2 )  

p rov ides  t h a t  t h e  holdback i s  t o  be r e t a i n e d  f o r  t h e  time 

l i m i t e d  by s e c t i o n  30. Subsec t ion  1 8 ( 1 )  provides  t h a t  payments 

from t h e  l i e n  fund,  which c o n s i s t s  of t h e  holdback p l u s  any 

ba lance  unpaid,  may be made upon e x p i r a t i o n  of t h e  t i m e  l i m i t e d  

by s e c t i o n  30. However, s e c t i o n  30 a p p l i e s  n o t  on ly  t o  t h e  

main c o n t r a c t  b u t  t o  a l l  sub-cont rac t s  and t o  t h e  work of 

wage e a r n e r s .  I t  fol lows from what w e  have s a i d  t h a t  it should 

be made c l e a r  t h a t  t h e  owner can ,  3 6  days a f t e r  s u b s t a n t i a l  

performance of t h e  prime c o n t r a c t ,  r e l e a s e  t h e  holdback r e l a t i n g  

t o  t h a t  c o n t r a c t  even i f  l i e n  pe r iods  of sub-cont rac tors  and 

l a b o u r e r s  have no t  exp i red .  This i s  t h e  very h e a r t  of t h e  

s u b s t a n t i a l  performance d o c t r i n e .  

Clause 2 (1) ( a )  d e f i n e s  "completion of t h e  c o n t r a c t "  i n  terms 

of s u b s t a n t i a l  performance. Subsect ions  1 5 ( 2 )  and 1 8 ( 1 )  could 

be amended t o  use t h i s  de f ined  term. However, e lsewhere  i n  t h e  

~ c t  we f e e l  t h a t  "completion of t h e  c o n t r a c t "  should have i t s  

n a t u r a l  meaning so  t h a t  on ly  t h e  t ime f o r  r e l e a s e  of t h e  hold- 

back w i l l  be t i e d  t o  s u b s t a n t i a l  performance. Th i s  can be  

accomplished by removing t h e  d e f i n i t i o n  found i n  c l ause  2 ( l ) ( a )  

and by us ing  t h e  t e r m  " s u b s t a n t i a l  performance" r a t h e r  than  

"completion of t h e  c o n t r a c t "  i n  subsec t ions  1 5 ( 2 )  and 18 (1) . 

RECOMMENDATION #1 

( I )  T h a t  e l a x a c  2 1 1 ) f a )  o f  t h e  l iu i1de i . s '  Lien 4 c t  
be  r e p e a z e d .  

( 2 1  T h a t  s u b s e c t i o n  1 5 ( 2 1  and 1 8 ( 1 1  b e  amended t o  
p r o v i d e  t h a t  t h e  p e r i o d  o f  t i m e  t h a t  t h e  h o l d b a c k  
o r  Z i e n  fund m u s t  b e  r e t a i n e d  b y  t h e  owner  i s  
35 d a y s  a f t e r  abandonment  o r  s u b s t a n t i a Z  
p e r f o r m a n c e  o f  t h e  c o n t r a c t .  



8 
( b )  Subsect ion 2  ( 2 )  

Subsect ion 2 ( 2 )  sets o u t  t h e  c i rcumstances  i n  which a  

c o n t r a c t  " s h a l l  be deemed t o  be s u b s t a n t i a l l y  performed". W e  

b e l i e v e  t h a t  t h i s  presumption was o r i g i n a l l y  in tended t o  be 

conc lus ive  and t h a t  it should be made s o .  Otherwise t h e  

owner w i l l  only  be a b l e  t o  r e l y  on i t  i f  he i s  s u r e  t h a t  a  

c o u r t  w i l l  f i n d  t h a t  t h e  c o n t r a c t  i s  i n  f a c t  s u b s t a n t i a l l y  

performed, and he w i l l  r a r e l y  run t h e  r i s k .  We th ink  t h a t  

a  conc lus ive  r e s u l t  can be achieved by providing t h a t  i f  t h e  

c i rcumstances  se t  o u t  i n  t h e  subsec t ion  occur t h e  c o n t r a c t  

i s  s u b s t a n t i a l l y  performed. 

Th i s  formula f o r  s u b s t a n t i a l  performance a p p l i e s  only  t o  

t h e  main c o n t r a c t .  Sec t ion  1 6  p rov ides  a  procedure f o r  

r e l e a s e  of t h a t  p o r t i o n  of t he  holdback r e l a t i n g  t o  a  sub- 

c o n t r a c t  3 6  days a f t e r  a  supe rv i so r  has c e r t i f i e d  t h e  comple- 

t i o n  of t h e  sub-contract .  To speed up t h e  flow of funds ,  we 

f e e l  t h a t  t h e  c e r t i f i c a t e  should be based on s u b s t a n t i a l  

performance and n o t  a c t u a l  completion of t he  sub-contract .  

This  i s  d i scussed  under our  p roposa ls  f o r  s e c t i o n  1 6  below. 

I n  o rde r  t o  g ive  supe rv i so r s  and t h e  c o u r t  he lp  i n  determining 

when t h e r e  has been s u b s t a n t i a l  performance of a  sub-contract  

w e  recommend t h a t  t h e  formula f o r  s u b s t a n t i a l  performance apply 

t o  sub-cont rac t s  a s  we l l .  ' 

We have some concern wi th  t h e  wording of c l a u s e  2 ( 2 ) ( a )  

which r e q u i r e s  t h a t  " t h e  work o r  a  s u b s t a n t i a l  p a r t  t he reo f  [be] 

ready f o r  use  o r  [be] used f o r  t h e  purpose in tended"  before  t h e  

percentage of completion formula a p p l i e s .  I t  might be p o s s i b l e  

f o r  a  c o u r t  t o  i n t e r p r e t  "ready f o r  use  o r  being used" a s  mean- 

i n g  t h a t  t h e  improvement i s  "ready f o r  occupancy o r  being 

occupied."  This  would render  t h e  concept  of e a r l y  holdback 

r e l e a s e  under s e c t i o n  1 6  u s e l e s s .  We f e e l  t h a t ,  wi th  regard  t o  

sub -con t r ac t s ,  t h e  c o u r t  would r a t h e r  cons ider  t h e  "work" done 

under t h a t  sub-cont rac t  a s  being used o r  ready f o r  use when i t  i s  

completed t o  a  degree t o  a l low f u r t h e r  work based on i t  t o  

proceed.  



RECOMMENDATION # 2  

T h a t  s u b s e c t i o n  2121 o f  t h e  B u i l d e r s '  L i e n  A c t  
b e  amended t o  p r o v i d e  t h a t  i f  t h e  c i r c u m s t a n c e s  
s e t  f o r t h  i n  t h e  s u b s e c t i o n  o c c u r  t h e  c o n t r a c t ,  
o r  a  s u b - c o n t r a c t ,  i s  s u b s t a n t i a l Z y  p e r f o r m e d .  

(c) Sec t ion  1 6  

Sec t ion  16 permi t s  t h e  owner t o  r e l e a s e  t h a t  p o r t i o n  

of t h e  holdback r e f e r a b l e  t o  a  c e r t a i n  sub-cont rac t  36 days 

a f t e r  t h e  r e c e i p t  o f  t h e  s u p e r v i s o r ' s  c e r t i f i c a t e  i n d i c a t i n g  

t h a t  t h e  sub-contract  i s  completed. I t  i s  designed t o  

speed up t h e  flow of funds by a l lowing t h e  e a r l y  payment of  

t h a t  p o r t i o n  of t h e  holdback r e l a t i n g  t o  a  s p e c i f i c  sub- 

c o n t r a c t  wi thout  wa i t i ng  f o r  completion of t h e  main c o n t r a c t .  

W e  confirm our  t e n t a t i v e  op in ion  expressed i n  Report No. 1 7  

t h a t  t h e  s e c t i o n  would be more e f f e c t i v e  i f  i t  were c l e a r  

t h a t  payment could be made a f t e r  t h e  s u b s t a n t i a l  performance 

of t h e  sub-cont rac t .  W e  sugges t ,  t h e r e f o r e ,  t h a t  t h e  s e c t i o n  

provide t h a t  t h e  supe rv i so r  may i s s u e  a  c e r t i f i c a t e  of  completion 

upon t h e  " s u b s t a n t i a l  performance" o f  t h e  sub-cont rac t .  Super- 

v i s o r s ,  o r  t h e  c o u r t ,  could c e r t i f y  completion of a  sub-cont rac t  

when t h e r e  has  been s u b s t a n t i a l  performance of it. The 

a p p r o p r i a t e  p o r t i o n  of t h e  holdback could then be r e l e a s e d  a t  

an e a r l i e r  d a t e .  

I n  our  D r a f t  Report we suggested t h a t  t h e  s e c t i o n  should 

conc lus ive ly  deem t h a t  any work done under a  sub-cont rac t  

which i s  t h e  s u b j e c t  of  a  completion c e r t i f i c a t e  was completed 

on the  d a t e  t h e  c e r t i f i c a t e  was i s sued .  It was brought t o  our  

a t t e n t i o n  t h a t  t h i s  was i n c o n s i s t e n t  wi th  our  approach t o  t h e  

r e l e a s e  of holdback funds which was t o  al low l i e n  c la imants  

t h e i r  f u l l  t ime t o  f i l e  bu t  t o  a l low owners t o  pay o u t  35 

days a f t e r  s u b s t a n t i a l  performance. 

We agree  t h a t  t h i s  i s  i n c o n s i s t e n t  and have modified o u r  

recommendation. We now sugges t  t h a t  i f  a f t e r  35 days fol lowing 



t h e  i s s u e  of t h e  s u p e r v i s o r ' s  c e r t i f i c a t e  c e r t i f y i n g  completion 

of a  sub-cont rac t ,  t h e  sub-cont rac tor  o r  any one f i l i n g  under 

him f i l e s  a  v a l i d  l i e n , i t  w i l l  a t t a c h  only  t h a t  p o r t i o n  of t h e  

holdback which could have been r e l e a s e d  by t h e  owner bu t  which 

was n o t  r e l e a s e d  p r i o r  t o  t h e  l i e n  being f i l e d .  Thus, once t h e  

35 days has  exp i r ed ,  an owner w i l l  be i n  a  p o s i t i o n  t o  r e l e a s e  

p a r t  of  t h e  holdback under s e c t i o n  1 6 ,  b u t  u n t i l  he a c t u a l l y  

does s o ,  a  v a l i d l y  r e g i s t e r e d  l i e n  could a t t a c h  those  funds. 

I f  t h i s  happens t h e  owner should be a b l e  t o  apply t o  t h e  c o u r t  

t o  pay t h e  funds i n t o  c o u r t  and have t h e  l i e n  removed. 

F i n a l l y ,  t h e r e  i s  a  minor problem wi th  s e c t i o n  1 6  which was 

n o t  r a i s e d  i n  Report No. 1 7 .  On s e v e r a l  occas ions ,  t h e  word 

" c o n t r a c t "  i s  used where i t  i s  c l e a r  from t h e  c o n t e x t  t h a t  t h e  

word "sub-contract"  should be used.  I n  o r d e r  t o  c l a r i f y  t h e  

Act,  we sugges t  t h a t  t h i s  confusion of terms be r e c t i f i e d .  W e  

have a l s o  re-worded t h e  s e c t i o n  i n  an a t tempt  t o  make it c l e a r e r .  

RECOMMENDATION # 3  

T h a t  s e c t i o n  1 6  o f  t h e  B u i Z d e r s '  L i e n  A c t  be  amended: 

i l l  To p r o v i d e  t h a t  a  s u p e r v i s o r  o r  t h e  c o u r t  may i s s u e  
a  c e r t i f i c a t e  o f  c o m p l e t i o n  o f  a  s u b - c o n t r a c t  any 
t i m e  a f t e r  s u b s t a n t i a l  per formance  o f  t h e  s u b -  
c o n t r a c t .  

( 2 1  To p r o v i d e  t h a t  a  l i e n  r e g i s t e r e d  by a  s u b - c o n t r a c t o r  
o r  by a  pe r son  cZaiming  under  t h a t  s u b - c o n t r a c t o r  
3 6  days  a f t e r  c o m p l e t i o n  o f  t h e  s u b - c o n t r a c t  
has  b e e n  c e r t i f i e d ,  a t t a c h e s  onZy t o  t h e  amount ,  
i f  a n y ,  wh ich  was p e r m i t t e d  by s e c t i o n  1 6  t o  be  
pa id  by t h e  owner b u t  wh ich  was n o t  paid  b e f o r e  
r e g i s t r a t i o n  o f  t h e  Z i en  and t h a t  t h e  owner b e  
a l l o w e d  t o  pay t h a t  amount i n t o  c o u r t  and have 
t h e  Z i en  removed .  

( 3 1  By s u b s t i t u t i n g  t h e  word " s u b - c o n t r a c t "  f o r  t h e  
word " c o n t r a c t "  where  t h e  c o n t e x t  r e q u i r e s .  

2 .  Removal of  l i e n s  on payment i n t o  c o u r t  

The B u i l d e r s '  Lien Act makes two p rov i s ions  f o r  removal of 

l i e n s  on payment of money i n t o  c o u r t .  These a r e  a s  fo l lows:  



(1) Sec t ion  1 8 .  Th is  s e c t i o n  permits  an owner t o  

pay i n t o  c o u r t  t h e  whole of t h e  " l i e n  fund" 

( i . e . ,  t h e  holdback p l u s  any o t h e r  amount which 

has  n o t  been pa id  by t h e  owner i n  good f a i t h  

p r i o r  t o  t h e  r e g i s t r a t i o n  of a  l i e n ) .  Under 

subsec t ion  1 8 ( 4 ) ,  t h e  owner i s  then discharged 

from any l i a b i l i t y  i n  r e s p e c t  of l i e n s .  This  

procedure appears  t o  be designed f o r  t h e  c a s e  i n  

which t h e  c o n t r a c t o r  has become f i n a n c i a l l y  

unable t o  cont inue  wi th  t h e  p r o j e c t .  The owner 

can pay what he owes and g e t  r i d  of t h e  con- 

t r a c t o r  and everyone c la iming under him. 

( 2 )  Sec t ion  35. Th i s  s e c t i o n  provides  f o r  t h e  can- 

c e l l a t i o n  of t h e  r e g i s t r a t i o n  of a  l i e n  upon t h e  

g iv ing  of s e c u r i t y  f o r  o r  t h e  payment i n t o  c o u r t  

of t h e  amount of t h e  c la im and such c o s t s  a s  t h e  

c o u r t  may f i x .  This  procedure appears  t o  be 

designed f o r  t h e  c a s e  i n  which one l i e n  has appeared 

on t h e  c e r t i f i c a t e  of  t i t l e  and i t s  v a l i d i t y  i s  

d i spu ted .  The owner o r  c o n t r a c t o r  can pay t h e  

money i n t o  c o u r t  i n  o r d e r  t o  c l e a r  t h e  t i t l e  s o  

t h a t  t h e  flow of cons t ruc t ion  and mortgage 

money may be permi t ted .  

The ques t ion  which w a s  a c t u a l l y  r a i s e d  wi th  us concerning 

t h e  procedure on payment o f  money i n t o  c o u r t  was one which a r o s e  

from d i c t a  i n  t h e  judgment of t h e  Chambers judge i n  Driden - 
I n d u s t r i e s  Ltd. v. S ieber r  [ I 9 7 4 1  1 W . W . R .  165 ( ~ l t a .  

S . C . ) ,  rev.d on appeal  [ I 9 7 4 1  3  W.W.R.  368 (App. D iv . ) .  I n  

t h a t  c a s e  Driden, a p r i n c i p a l  c o n t r a c t o r ,  pa id  t h e  amount of 

t h e  c la im of S i e b e r ,  a  sub-cont rac tor ,  i n t o  c o u r t ,  i n  o r d e r  

t o  c l e a r  t h e  t i t l e  of S i e b e r ' s  r e g i s t e r e d  l i e n .  S i ebe r  d i d  

n o t  b r i n g  an a c t i o n  wi th in  180 days of t h e  d a t e  of  t h e  

r e g i s t r a t i o n  of t h e  l i e n ,  and he d i d  n o t  f i l e  a  c e r t i f i c a t e  

o f  l i s  pendens a g a i n s t  t h e  owner's t i t l e  i n  r e s p e c t  of  h i s  

l i e n  claim. Shannon J.  he ld  t h a t  Driden was e n t i t l e d  t o  t h e  



1 2  

money because S i ebe r  had f a i l e d  t o  b r i n g  t h e  a c t i o n  a s  r equ i r ed  

by s e c t i o n  32. I n  t h e  course  of h i s  judgment, however, he 

r e f e r r e d  t o  t h e  p o s s i b i l i t y  t h a t  a  l i e n  c la imant  might be s a i d  

t o  be r equ i r ed  by s e c t i o n  32 t o  f i l e  a  c e r t i f i c a t e  of - l i s  

pendens even though t h e  l i e n  had been removed from the  t i t l e .  

He thought  t h i s  absurd i n  view of t h e  f a c t  t h a t  t h e  s e c t i o n  

i s  designed t o  c l e a r  t h e  t i t l e .  The sugges t ion  pu t  t o  us was 

t h a t  it should be made c l e a r  t h a t  t h e  c e r t i f i c a t e  of - l i s  pendens 

i s  n o t  neces sa ry ,  a  p r o p o s i t i o n  w i t h  which w e  agree .  

Upon appea l ,  t h e  Appel la te  Div is ion  he ld  t h a t  s e c t i o n  32 

does n o t  apply a t  a l l  when money i s  pa id  i n t o  c o u r t  under 

s e c t i o n  35. M r .  ~ u s t i c e  McDermid, who gave t h e  judgment of 

t h e  c o u r t ,  s p e c i f i c a l l y  s a i d  t h a t  a c e r t i f i c a t e  of - l i s  pendens 

need n o t  be f i l e d .  That may be taken t o  s e t t l e  t h e  ma t t e r  

i n s o f a r  a s  t h e  f i n a l  c o u r t  of appeal  of t h e  province i s  con- 

cerned,  bu t  we th ink  t h a t  it would be adv i sab le  t o  amend t h e  

Act so a s  t o  p u t  t h e  m a t t e r  beyond doubt i f  it should be 

r a i s e d  i n  t h e  Supreme Court of Canada. The same cons ide ra t ions  

apply t o  an a p p l i c a t i o n  t o  pay money i n t o  c o u r t  under s e c t i o n  1 8 ,  

and we th ink  t h a t  t h e  amendment should apply t o  t h a t  s e c t i o n  

a s  w e l l .  

I n  both  s e c t i o n s  18 and 35, payment i n t o  c o u r t  r e s u l t s  

i n  t h e  removal of t h e  l i e n  from t h e  t i t l e  t o  t h e  land 

concerned. However, c l a u s e  3 5 ( l )  ( a )  provides  f o r  an o rde r  

t h a t  " the  r e g i s t r a t i o n  of [ t h e ]  l i e n  be cance l led" ,  while 

c l a u s e  1 8 ( 4 )  (b )  provides  f o r  an o rde r  " t h a t  t h e  l i e n s  be 

removed from t h e  t i t l e " .  In o r d e r  t o  a l low one subsec t ion  t o  

apply t o  both  s e c t i o n s ,  we recommend t h a t  t h e  wording i n  

c l a u s e  3 5 ( l )  ( a )  be amended t o  conform wi th  t h e  terms used 

i n  c l a u s e  1 8  ( 4 )  (b )  . 

Recommendation # 4 

(1) T h a t  a  s e c t i o n  b e  added  t o  t h e  B u i l d e r s '  L i e n  A c t  
t o  p r o v i d e  t h a t  w h e r e  t h e  c o u r t  h a s  o r d e r e d  
t h a t  a  L ien  b e  removed  f r o m  t h e  t i t l e  t o  



t h e  land concerned  purs ;an t  t o  c l a u s e  1 8 f 4 )  f b )  , 
o r  c l a u s e  3 5 ( l )  f a )  , t h e  L ien  does  n o t  c e a s e  t o  
e x i s t  m e r e l y  b e c a u s e  no c e r t i f i c a t e  o f  
Z i s  pendens i s  r e g i s t e r e d .  

( 2 1  T h a t  c l a u s e  3 5  ( 1 )  ( a )  be  amended t o  i n -  
c o r p o r a t e  t h e  t e r m  " L i e n s  be  removed from 
t h e  t i t l e  t o  t h e  land  concerned"  a s  u sed  
i n  c l a u s e  1 8 ( 4 ) f b ) .  

3. Expediting disposition of liens 

The Appellate Division's decision that section 32 

does not apply once payment into court has been made 

relieves the lienholder of the duty imposed by clause 32(l) (a) 

to commence an action within 180 days of the registration of 

the lien. Although this question was not raised with us, we 

discussed it in Report No. 17 because the Appellate Division 

decision reversing that of Mr. Justice Shannon came out 

while we were considering the question of the lis pendens. 

We now feel that it would be beneficial to deal with that 

question and others in the context of Chief Judge Buchanan's 

recommendation that lienholders "who desire to take ad- 

vantage of their security should be required to act promptly". 

Under the previous Mechanics' Lien Act, an owner or 

other person affected could serve a notice upon a person 

who had registered a claim for a lien requiring him to take 

proceedings on the lien within 30 days, or the lien would 

cease to exist. Otherwise, the lien continued for six 

years with provisions for renewal. Chief Judge Buchanan 

felt that there was no justification for allowing a lien, 

once registered, to continue for six years or more and 



t h a t  it was e q u a l l y  wrong t o  p l ace  t h e  onus on someone o t h e r  

than t h e  l i e n h o l d e r  t o  s e r v e  n o t i c e  i n  o r d e r  t o  g e t  an 

a c t i o n  s t a r t e d .  He took t h e  p o s i t i o n  t h a t ,  i n  o rde r  t o  

p reven t  r e g i s t e r e d  l i e n s  from i n t e r f e r i n g  unduly wi th  t h e  

flow of c o n s t r u c t i o n  money, t h e  l i e n  c la imant  should be 

compelled t o  t a k e  proceedings  on h i s  l i e n  w i th in  9 0  days of 

r e g i s t e r i n g  h i s  c la im.  This  would prevent  t h e  l i e n  c la imant  

from r e s t i n g  on h i s  r i g h t s  and would obv ia t e  t h e  n e c e s s i t y  of 

having t h e  owner o r  c o n t r a c t o r  make t h e  f i r s t  s t e p  t o  

i n i t i a t e  t h e  a c t i o n .  

The L e g i s l a t u r e  d i d  n o t  accep t  t h e  recommendation f o r  

a  90-day pe r iod .  I n s t e a d ,  s e c t i o n  32  now provides  t h a t  a  

l i e n  t h a t  has been r e g i s t e r e d  ceases  t o  e x i s t  un l e s s  a c t i o n  

i s  commenced and a  c e r t i f i c a t e  of l i s  pendens f i l e d  wi th in  

180 days from t h e  d a t e  of r e g i s t r a t i o n .  I t  appears  t o  us 

t h a t  t h e  ex tens ion  of t h e  per iod  from 9 0  t o  180 days makes 

it d e s i r a b l e  t h a t  an owner o r  o t h e r  person a f f e c t e d  have a  

mechanism a v a i l a b l e  t o  r e q u i r e  proceedings t o  be commenced 

e a r l i e r  than t h e  180-day per iod  f i x e d  by s e c t i o n  3 2 .  

Accordingly,  we th ink  t h a t  a  p rov i s ion  a s  i n  t h e  former 

Mechanics' Lien Act should be i n s e r t e d  i n  t h e  B u i l d e r s '  Lien 

A c t .  I n  view of t h e  ex t ens ion  of t h e  p e r i o d ,  w e  t h ink  t h i s  

p roposa l  i s  c o n s i s t e n t  w i th  Chief Judge Buchanan's view 

t h a t  expedi t ion  i s  an important  cons ide ra t ion .  W e  t h ink  

t h a t ,  r a t h e r  than  imposing an onus on t h e  owner, it would 

con fe r  an a d d i t i o n a l  power on him which he could e x e r c i s e  

t o  h i s  b e n e f i t .  The form o f  n o t i c e  should be p re sc r ibed  by 

r e g u l a t i o n ,  and may be adapted from Form 6 o f  t h e  Mechanics' 

Lien Act, R.S.A. 1955, c .  197. 

Recommendation #5 

T h a t  t h e  B u i l d e r s '  L i e n  A c t  b e  amended t o  p r o v i d e  
t h a t  an owner o r  o t h e r  p e r s o n  a f f e c t e d  b y  a  r e g i s t e r e d  
l i e n  may s e r v e  a  n o t i c e  on  t h e  l i e n  c l a i m a n t  t h a t  
i f  t h e  l i e n  c l a i m a n t  d o e s  n o t  t a k e  p r o c e e d i n g s  upon 



h i s  l i e n  and f i l e  a  c e r t i f i c a t e  o f  l i s  p e n d e n s  w i t h i n  
30  d a y s  o f  t h e  s e r v i c e  o f  t h e  n o t i c e ,  t h e  l i e n  w i Z Z  
c e a s e  t o  e x i s t .  

W e  b e l i e v e  t h a t  t h e  argument  advanced f o r  a l l o w i n g  

p e r s o n s  a f f e c t e d  by a l i e n  t o  f o r c e  t h e  l i e n  c l a i m a n t  t o  t a k e  

a c t i o n  c o n t i n u e s  t o  b e  p e r s u a s i v e  when an  owner o r  c o n t r a c t o r  

h a s  p a i d  money i n t o  c o u r t  or  g i v e n  s e c u r i t y  p u r s u a n t  t o  

s e c t i o n  35 o r  when a n  owner h a s  p a i d  t h e  amount of t h e  l i e n  

fund  i n t o  c o u r t  p u r s u a n t  t o  s e c t i o n  1 8 .  W e  r e c o g n i z e  t h a t  

i n  some ways t h e  u rgency  i s  reduced  i n  t h e s e  s i t u a t i o n s  

s i n c e  t h e  t i t l e  t o  t h e  p r o p e r t y  i s  c l e a r  and  mortgage advances  

can  c o n t i n u e .  The l i e n  c l a i m a n t  i s  n e v e r t h e l e s s  i n  an  

enhanced p o s i t i o n  by v i r t u e  o f  t h e  s e c u r i t y  o v e r  o r d i n a r y  

c r e d i t o r s ,  and p r o v i d i n g  t h e  f u n d s  f o r  payment i n  o r  m a i n t a i n -  

i n g  s e c u r i t y  f o r  an e x t e n d e d  p e r i o d  o f  t i m e  c o u l d  prove  a  ha rd -  

s h i p  t o  t h e  p a r t y  who p r o v i d e d  them. We t h e r e f o r e  t h i n k  t h a t  

t h e  p e r s o n  p r o v i d i n g  t h e  s e c u r i t y  i n  p l a c e  o f  t h e  l a n d  s h o u l d  

be  a b l e  t o  s e r v e  a  n o t i c e  upon t h e  l i e n h o l d e r  r e q u i r i n q  him t o  

t a k e  a c t i o n  o r  l o s e  h i s  l i e n  a g a i n s t  t h e  s e c u r i t y  o r  money i n  

c o u r t .  

RECOMMENDATION #6 

T h a t  t h e  B u i l d e r s '  L i e n  A c t  b e  amended t o  p r o v i d e  t h a t  
where  a  l i e n  h a s  b e e n  removed  from t h e  t i t l e  and 
s e c u r i t y  g i v e n  o r  money p a i d  i n t o  c o u r t  u n d e r  s e c t i o n  
1 8  o r  s e c t i o n  3 5 ,  t h e  owner  o r  o t h e r  p e r s o n  a f f e c t e d  
may s e r v e  a  n o t i c e  o n  t h e  l i e n  c l a i m a n t  t h a t  i f  t h e  
l i e n  c l a i m a n t  d o e s  n o t  t a k e  p r o c e e d i n g s  upon  his 
l i e n  w i t h i n  30 d a y s  o f  t h e  s e r v i c e  o f  t h e  n o t i c e ,  t h e  
l i e n  a g a i n s t  t h e  s e c u r i t y  o r  t h e  money i n  c o u r t  w i l l  
c e a s e  t o  e x i s t .  

T h i s  same argument  a p p l i e s  i n  d e t e r m i n i n g  whe the r  t h e  

r e q u i r e m e n t  t o  commence an  a c t i o n  w i t h i n  180 days  s h o u l d  

a p p l y  once payment i n t o  c o u r t  h a s  been made under  s e c t i o n  35 

o r  under  s e c t i o n  1 8  and t h e  l i e n  t h e r e b y  removed from t h e  

t i t l e .  Even though under  Recommendation#6 a  p e r s o n  a f f e c t e d  

may s e r v e  n o t i c e  r e q u i r i n g  an  a c t i o n  t o  be  commenced, a  l i e n  



c la imant  should s t i l l  be r equ i r ed  t o  proceed wi th  expedi t ion .  

The burden should be  upon him t o  proceed t o  a s s e r t  h i s  c la im 

a g a i n s t  t h e  money i n  c o u r t  s o  t h a t  it w i l l  n o t  be t i e d  up 

over  an extended per iod  of t ime t o  s ecu re  a  c la im which has  

n o t  been e s t a b l i s h e d .  This would change t h e  p r e s e n t  law 

a s  dec l a red  by t h e  Driden d e c i s i o n .  

RECOMMENDATION # 7 

T h a t  t h e  B u i Z d e r s '  L i e n  A c t  b e  amended t o  r e q u i r e  a  
l i e n  c Z a i m a n t  t o  commence p r o c e e d i n g s  w i t h i n  1 8 0  
d a y s  o f  r e g i s t r a t i o n  o f  t h e  c l a i m  f o r  l i e n  n o t -  
w i t h s t a n d i n g  t h a t  t h e  l i e n  h a s  b e e n  removed from 
t h e  t i t l e  t o  t h e  Zand u n d e r  s e c t i o n  1 8  o r  3 5 .  

4 .  Claims a g a i n s t  money pa id  i n t o  c o u r t  under s e c t i o n  35 

I t  does n o t  seem t o  u s  t h a t  it would be app rop r i a t e  t o  

d e a l  w i th  s e c t i o n  35 wi thout  no t ing  and c o r r e c t i n g  what 

appears  t o  be a  fundamental problem. The s e c t i o n  c a l l s  f o r  

t h e  d i scharge  of a  p a r t i c u l a r  l i e n  upon payment i n t o  c o u r t  

of t h e  amount of t h e  c la im and enough t o  cover t h e  es t imated  

c o s t s  of proceedings .  Since t h e  r e g i s t r a t i o n  of t h e  l i e n  

i s  then cance l l ed ,  it appears  t h a t  t h e  l i e n  c la imant  l o s e s  

any s e c u r i t y  he had i n  t h e  land.  This  conclusion i s  

r e in fo rced  by t h e  d e c i s i o n  of t h e  Manitoba Court  of Appeal i n  

Northern E l e c t r i c  Co. Ltd.  v. Frank Warkentin E l e c t r i c  Ltd. 

(1972) ,  2 7  D.L.R.  (3d)  519 where i t  was suggested t h a t  t he  

c la imant  whose l i e n  i s  c l e a r e d  upon payment i n t o  c o u r t  

cannot share  i n  t h e  proceeds of a  s a l e  of t he  land by sub- 

sequent  l i e n  c l a iman t s .  The money paid  i n t o  c o u r t  t h e r e f o r e  

becomes the  on ly  s e c u r i t y  f o r  t h e  l i e n h o l d e r  whose l i e n  i s  

removed. However, subsec t ion  35 (2 )  s t a t e s  t h a t  t h i s  money i s  

" s u b j e c t  t o  t h e  c la ims of a l l  persons f o r  l i e n s  t o  t h e  same 

e x t e n t  a s  i f  t h e  money had been r e a l i z e d  by t h e  s a l e  of  t h e  

land i n  an a c t i o n  t o  en fo rce  t h e  l i e n " .  I t  appears  from 

t h i s  t h a t  a l l  o t h e r  l i e n  c la imants  could come i n  and demand 



a  sha re  of t h e  money. That seems t o  us u n f a i r  t o  t h e  l i e n  

c la imant  who has  been depr ived of h i s  s e c u r i t y  i n  t h e  l and .  

The problem may be t h e o r e t i c a l  a s  we a r e  n o t  aware t h a t  

i t  has  caused any d i f f i c u l t y  t o  d a t e .  We suspec t  t h a t  t h e  

reason f o r  t h i s  i s  t h a t  s e c t i o n  35 i s  normally used i n  a  

ca se  where one l i e n  has appeared i n  an otherwise  hea l thy  

p r o j e c t  and must be removed i n  o r d e r  t o  permit  t he  flow 

of c o n s t r u c t i o n  and mortgage money. I n  such a  ca se ,  o t h e r  

l i e n  c la imants  a r e  l i k e l y  t o  be pa id  and w i l l  have no need 

t o  c la im a  sha re  o f  t h e  money i n  c o u r t .  

There a r e  va r ious  ways of d e a l i n g  wi th  t h e  problem. 

Sec t ion  4 0 ( 1 )  o f  t h e  Saskatchewan Mechanics' Lien Act (S.S. 

1973, c .  6 2 )  r e q u i r e s  proof t h a t  no o t h e r  person i s  e n t i t l e d  

t o  a  l i e n  be fo re  payment i n t o  c o u r t  may be made t o  remove a  

l i e n  from t h e  t i t l e .  We th ink  such a  p rov i s ion  would render  

s e c t i o n  35 v i r t u a l l y  u s e l e s s .  I n  t h e  g r e a t  major i ty  of 

ca ses  work w i l l  be cont inu ing  on t h e  p r o j e c t  and t h e r e  w i l l  

i n e v i t a b l y  be s u b s i s t i n g  l i e n s .  Another way t o  d e a l  wi th  

t h e  problem would be t o  r e v e r s e  t h e  p rov i s ion  s o  t h a t  no 

o t h e r  l i e n  c la imant  could c la im a g a i n s t  t h e  money i n  c o u r t .  

The d i f f i c u l t y  wi th  t h a t  i s  t h a t  t h e r e  might be a  ca se  i n  

which o t h e r  l i e n  c la imants  would be p re jud iced  by t h e  reduc- 

t i o n  i n  t h e  amount of  money a v a i l a b l e  t o  them, whi le  t h e  l i e n  

c la imant  whose l i e n  i s  d i scharged  would have s e c u r i t y  f o r  

h i s  whole c la im.  A t h i r d  s o l u t i o n  would be t o  r e q u i r e  

o t h e r  l i e n  c la imants  t o  exhaus t  o t h e r  remedies,  b u t  t o  have 

t h e  money remain i n  c o u r t  u n t i l  they  do so .  That appears  t o  

us l i k e l y  t o  cause  t oo  much de lay .  

We th ink  t h a t  t h e  b e s t  way t o  r e so lve  t h e  problem 

i s  t o  g i v e  t h e  l i e n  c la imant  whose c la im i s  d ischarged 

p r i o r i t y  t o  t h e  e x t e n t  t h a t  he proves a  v a l i d  c la im,  bu t  t o  



1 8  

provide t h a t  t h e  percen tage  holdback cannot be used t o  make 

t h e  payment i n t o  c o u r t  under s e c t i o n  35. I t  appears  t o  us 

t h a t  such a p r o v i s i o n  would be f a i r  t o  t h e  l i e n  c la imant  

whose c la im i s  discharged because he would have a f i r s t  

c la im a g a i n s t  t h e  money pa id  i n t o  c o u r t .  The owner o r  o t h e r  

person wanting t o  pay i n  would have h i s  freedom somewhat 

r e s t r i c t e d ,  a s  he  would n o t  be  a b l e  t o  use  any p a r t  of  t h e  

holdback,  b u t  we th ink  t h a t  t o  be f a i r  a l s o .  I f  t h e r e  i s  

one i s o l a t e d  l i e n  which i s  f i l e d ,  based upon a d i spu ted  

c la im,  t h e  owner would be a b l e  t o  use  s e c t i o n  35. I f ,  on 

t h e  o t h e r  hand, he i s  going t o  want t o  make a payment which 

w i l l  a f f e c t  t h e  i n t e r e s t s  of o t h e r s ,  he should proceed under 

s e c t i o n  18 and pay t h e  whole l i e n  fund i n t o  c o u r t  and have 

a l l  l i e n  c l a iman t s  come i n  a g a i n s t  t h e  money so  pa id  i n .  

One problem wi th  t h i s  approach a r i s e s  from t h e  f a c t  t h a t  t h e  

f i r s t  l i e n  c la imant  could r ece ive  f u l l  s e c u r i t y  f o r  h i s  l i e n  

from t h e  payment i n t o  c o u r t  under s e c t i o n  35. I f  a f t e r  t h a t  

a  major d e f a u l t  were t o  occur ,  subsequent l i e n  c la imants  would 

l i k e l y  r e c e i v e  on ly  p a r t i a l  s e c u r i t y  from t h e  holdback. 

Unequal t r ea tmen t  of l i e n h o l d e r s  i s  t h e  r e s u l t .  However, 

s e c t i o n  2 0  of t h e  Act enables  t h e  owner o r  c o n t r a c t o r  t o  make 

payments d i r e c t l y  t o  l i e n  c la imants  i n  good f a i t h  provided t h e  

payments do n o t  encroach upon t h e  holdback. A payment i n t o  

c o u r t  f o r  t h e  b e n e f i t  of one c la imant  i s  n o t  more adverse t o  

t h e  i n t e r e s t s  of o t h e r  l i e n  c la imants  than i s  a d i r e c t  payment 

t o  t h a t  l i e n  c la imant .  

Recommendation # 8 

T h a t  t h e  B u i l d e r s '  L i e n  A c t  b e  amended t o  p r o v i d e  t h a t  
a  l i e n  c l a i m a n t  whose  l i e n  i s  removed  from t h e  t i t l e  
t o  t h e  p r o p e r t y  u n d e r  s e c t i o n  3 5  s h a l l  h a v e  a  f i r s t  
c h a r g e  f o r  t h e  amount o f  h i s  c l a i m  a s  proved  p l u s  
c o s t s  upon  t h e  money i n  c o u r t  o r  t h e  s e c u r i t y  g i v e n ,  
b u t  t h a t  n o  p a r t  o f  t h e  p e r c e n t a g e  h o l d b a c k  t o  b e  
r e t a i n e d  u n d e r  t h e  A c t  c a n  b e  p a i d  i n t o  c o u r t  u n d e r  
s e c t i o n  3 5 .  



Should t h e  o t h e r  l i e n  c la imants  be e n t i t l e d  t o  claim 

a g a i n s t  any money which i s  n o t  payable t o  t h e  l i e n  c la imant  

whose l i e n  has  been removed under s e c t i o n  35? I n  most c a s e s ,  

t h e  ques t ion  w i l l  n o t  a r i s e  s i n c e  s e c t i o n  35 i s  used p r imar i ly  

t o  c l e a r  an i n d i v i d u a l  l i e n  t o  a l low a  hea l thy  p r o j e c t  t o  

proceed.  I n  t h e s e  c a s e s ,  i t  i s  c l e a r  t h a t  any excess  should 

be r e tu rned  t o  whomever p a i d  it i n .  However, t o  t h e  e x t e n t  

t h a t  t h e  money may have come from t h e  "balance owing" p o r t i o n  

of a  l i e n  fund,  it appears  t o  us t h a t  i f  necessary ,  o t h e r  

l i e n  c la imants  e n t i t l e d  t o  t h a t  l i e n  fund should be a b l e  t o  

sha re  i n  t h e  exces s .  Inasmuch a s  only  l i e n  c la imants  wi th  

s u b s i s t i n g  l i e n s  a t  t h e  t ime of payment i n  would be a b l e  t o  

c la im a g a i n s t  t h e  l i e n  fund a s  it e x i s t s  a t  t h a t  t ime ,  only  

they  should be a b l e  t o  c la im a g a i n s t  any excess  paid i n  

under s e c t i o n  35. F u r t h e r ,  so  t h a t  t h e r e  w i l l  be no 

d i f f i c u l t y  about payment back o u t  of c o u r t  of any excess ,  

only  t hose  who have r e g i s t e r e d  t h e i r  c la ims  f o r  a  l i e n  a t  

t h e  t ime of t h e  commencement of t h e  a p p l i c a t i o n  f o r  payment 

o u t  should be e n t i t l e d  t o  sha re .  The a p p l i c a n t  f o r  payment 

o u t  would then  be a b l e  t o  a s c e r t a i n  from t h e  Land T i t l e s  

Of f i ce  a l l  t h o s e  who could be a f f e c t e d  by h i s  a p p l i c a t i o n .  

We sugges t  t h a t  he should be r equ i r ed  t o  se rve  them with  

n o t i c e  of h i s  a p p l i c a t i o n  f o r  payment o u t  

Recommendation # '9 

T h a t  t h e  B u i l d e r s '  L i e n  A c t  b e  amended t o  p r o v i d e  t h a t  
o t h e r  l i e n  c l a i m a n t s  b e  e n t i t l e d  t o  c l a i m  a g a i n s t  
e x c e s s  money p a i d  i n t o  c o u r t  u n d e r  s e c t i o n  35 i f ,  
a t  t h e  t i m e  of t h e  a p p l i c a t i o n  f o r  payment  i n ,  
t h e y  had a  s u b s i s t i n g  l i e n  w h i c h  was a  c l a i m  a g a i n s t  
t h e  l i e n  f u n d  and i f ,  a t  t h e  t i m e  o f  t h e  commence- 
m e n t  o f  t h e  a p p l i c a t i o n  f o r  payment o u t ,  t h e y  have  
r e g i s t e r e d  t h a t  l i e n .  The a p p l i c a n t  f o r  payment  o u t  
s h o u l d  b e  r e q u i r e d  t o  s e r v e  e v e r y o n e  who i s  a f f e c t e d  
by t h e  a p p Z i c a t i o n .  

5 .  Procedure 

The Appel la te  Division in t h e  Driden case  thought that 



2 0 

some procedure  should be p re sc r ibed  i n  t h e  Act t o  be  followed 

when money i s  pa id  i n t o  c o u r t  under s e c t i o n  35. We th ink  

t h a t  our  p rev ious  recommendations f i l l  t h e  h i a t u s  which made 

t h e  Appel la te  Div is ion  th ink  such p rov i s ions  necessary.  

Under o u r  recommendations, t h e  owner o r  c o n t r a c t o r  would be 

a b l e  t o  r e q u i r e  t h e  l i e n  c la imant  t o  b r i n g  proceedings w i th in  

30 days.  I f  t h e  owner o r  c o n t r a c t o r  does no t  s e rve  n o t i c e  t o  

t h a t  e f f e c t ,  t h e  Act i t s e l f  would r e q u i r e  t h e  l i e n  c la imant  

t o  b r i n g  proceedings w i th in  1 8 0  days of t h e  r e g i s t r a t i o n  of t h e  

c la im f o r  l i e n .  These p rov i s ions  appear t o  us  t o  be adequate 

t o  ensure  t h a t  t h e  c la im i s  d isposed of one way o r  t he  o t h e r ,  

and we do n o t  t h ink  t h a t  t h e  owner o r  c o n t r a c t o r  paying i n  

should have t h e  burden of apply ing  f o r  d i r e c t i o n s  f o r  d i s p o s i t i o n  

of t h e  ma t t e r .  

6 .  E f f e c t  o f  s e c t i o n  1 8  on un reg i s t e r ed  l i e n s  

I n  t h e  course  of our  c o n s i d e r a t i o n  of s e c t i o n s  35 and 

18 ,  we concluded t h a t  t h e  e f f e c t  of s e c t i o n  1 8  and s e c t i o n  

31 i s  t o  c r e a t e  a  d i f f i c u l t y  wi th  regard  t o  l i e n s  which a r e  

not  r e g i s t e r e d  a t  t h e  t ime of payment i n t o  c o u r t  of t he  l i e n  

fund t o  which they a t t a c h .  Subsect ion 1 8 ( 4 )  provides  t h a t  

upon payment i n t o  c o u r t  of t h e  l i e n  fund,  t h e  owner i s  

d ischarged from any l i a b i l i t y  i n  r e s p e c t  of l i e n s .  I t  i s  

a rguable  t h a t  t h i s  might p revent  t h e  un reg i s t e r ed  l i enho lde r  

from r e g i s t e r i n g ,  which he must do t o  p reserve  h i s  l i e n  by 

v i r t u e  of s e c t i o n  31. On t h e  o t h e r  hand, it might be held 

t h a t  t h e  un reg i s t e r ed  l i e n h o l d e r ' s  r i g h t s  may no t  be ex t in -  

guished by an a p p l i c a t i o n  t o  which he was n o t  a p a r t y .  I f  

so ,  he would be a b l e  t o  r e g i s t e r  h i s  l i e n  even i f  o t h e r  l i e n s  

were c l e a r e d  from t h e  t i t l e  a s  a  r e s u l t  of t h e  payment i n t o  

c o u r t  of t h e  l i e n  fund. 

I n  e i t h e r  c a s e ,  t h e  r e s u l t  i s  undes i r ab l e .  I f  t he  un- 

r e g i s t e r e d  l i e n  c la imant  cannot r e g i s t e r ,  he may l o s e  h i s  

r i g h t  t o  s h a r e  i n  t h e  l i e n  fund. I f  he can r e g i s t e r ,  t h e  

only  purpose se rved  by encumbering t h e  owner's l and  wi th  a  

l i e n  i s  t o  p re se rve  t h e  l i e n  a g a i n s t  t h e  l i e n  fund and n o t  
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a g a i n s t  t h e  land i t s e l f .  Presumably t h e  owner could then 

g e t  t h e  l i e n  removed by proving t h a t  t h e  l i e n  fund i s  a l r eady  

i n  c o u r t .  The r e s u l t  i s  a  cumbersome method of p reserv ing  t h e  

l i e n  a g a i n s t  t h e  fund. 

We sugges t  t h a t  any un reg i s t e r ed  l i e n h o l d e r  be allowed 

t o  apply t o  p a r t i c i p a t e  i n  t h e  d i s t r i b u t i o n  of t h e  l i e n  fund 

pa id  i n t o  c o u r t  under s e c t i o n  18 a t  any t ime be fo re  h i s  l i e n  

would l apse  f o r  n o n - r e g i s t r a t i o n .  Once he  has  made such an 

a p p l i c a t i o n ,  he should no longer  be r equ i r ed  t o  r e g i s t e r  t o  

main ta in  t h e  l i e n  which he  may have a g a i n s t  t h e  l i e n  fund. 

T h a t  t h e  B u i l d e r s '  L i e n  A c t  b e  amended t o  p r o v i d e  
t h a t  o n c e  a  l i e n  fund h a s  b e e n  p a i d  i n t o  c o u r t  
u n d e r  s e c t i o n  1 8 ,  a n  u n r e g i s t e r e d  Z i e n  c l a i m a n t  
e n t i t l e d  t o  s h a r e  i n  t h a t  fund may f i l e  a  n o t i c e  
o f  m o t i o n  a p p l y i n g  t o  s h a r e  i n  t h e  f u n d ;  and t h a t  
a  l i e n h o l d e r  who f i l e s  n o t i c e  o f  s u c h  a n  a p p l i c a -  
t i o n  a t  a  t i m e  when he c o u l d  have  r e g i s t e r e d  h i s  
Z i e n  n e e d  n o t  r e g i s t e r  i n  o r d e r  t o  p r e s e r v e  h i s  
l i e n  a g a i n s t  t h e  l i e n  f u n d .  

7 .  S e r v i c ~  of n o t i c e  t o  prove l i e n  

Subsect ion 3 8 ( 3 )  al lows any p a r t y  t o  a  b u i l d e r ' s  l i e n  

a c t i o n  t o  f i l e  and se rve  "upon any l i e n h o l d e r  a  n o t i c e  t o  

prove l i e n  i n  t h e  p re sc r ibed  form". Under t h e  p r e s e n t  wording 

of t h e  s e c t i o n ,  however, t h i s  can be done on ly  a f t e r  s e r v i c e  

of t h e  s ta tement  of  c la im by which t h e  a c t i o n  was commenced. 

As s t a t e d  i n  Report No. 1 7 ,  c a se s  have a r i s e n  i n  which a  

l i e n  c la imant  has  i s s u e d  a  s ta tement  o f  c la im,  b u t  has 

r e f r a i n e d  from se rv ing  it. This i s  u n f a i r  t o  t h e  o t h e r  

p a r t i e s .  W e  t h i n k  t h a t  t he  subsec t ion  should be amended 

t o  provide t h a t  once a  s ta tement  of c la im has been i s s u e d ,  a  

p a r t y  t o  t h e  a c t i o n  may se rve  a  n o t i c e  upon a  l i enho lde r  t o  

prove h i s  l i e n .  
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Recommendation #11 

T h a t  s e c t i o n  3 8 f 3 )  o f  t h e  B u i Z d e r s '  L i e n  A c t  b e  amended 
t o  p r o v i d e  t h a t  a  p a r t y  may f i l e  and s e r v e  a  n o t i c e  t o  
p r o v e  l i e n  a t  any  t i m e  f o Z l o w i n g  t h e  i s s u e  o f  t h e  
s t a t e m e n t  o f  c l a i m .  

8 .  Appointment of r e c e i v e r s  and t r u s t e e s  

Subsect ion 4 0 ( 2 )  a u t h o r i z e s  any p a r t y  t o  an a c t i o n  t o  

apply t o  t h e  c o u r t  f o r  t h e  appointment of a  t r u s t e e  wi th  

broad powers t o  manage, d i spose  of o r  complete a  con- 

s t r u c t i o n  p r o j e c t .  Subsect ion 40(3)  provides  t h a t  mortgage 

moneys advanced t o  t h e  t r u s t e e  appointed under subsec t ion  ( 2 )  

t a k e  p r i o r i t y  over a l l  s u b s i s t i n g  l i e n s .  This encourages t he  

mortgagee t o  advance funds f o r  t h e  p r o t e c t i o n  and p re se rva t ion  

of t h e  s e c u r i t y  n o t  only f o r  h i s  b e n e f i t  bu t  f o r  t h e  b e n e f i t  

of  t h e  l i e n  c la imants .  

A problem was r a i s e d  wi th  us  regard ing  t h e  f a c t  t h a t  an 

a c t i o n  must be commenced and t h e  s ta tement  of  c la im served 

be fo re  t h e s e  prov is ions  become a v a i l a b l e .  Where no such 

a c t i o n  has been commenced and t h e  person wishing t o  appoin t  

a  t r u s t e e  i s  n o t  a  l i e n  c la imant  who can commence an a c t i o n ,  

t h e  b e n e f i t s  of subsec t ion  40(3)  cannot be qu ick ly  ob ta ined ,  

i f  a t  a l l .  The case  r a i s e d  wi th  us involved a  t r u s t e e  i n  

bankruptcy who wished t o  have a  t r u s t e e  appointed under t h e  

Act. Although a  r e c e i v e r  could be appointed under t h e  J u d i c a t u r e  

Act ,  i t  i s  doub t fu l  t h a t  he could r e c e i v e  mortgage advances i n  

p r i o r i t y  t o  l i e n  c la ims.  

Report No. 1 7  c i t e d  Col lege Housing Co-op. Ltd. v .  B a x t e ~  

S tudent  Housing Ltd . ,  119751 1 W . W . R .  311 (Man. C . A . ) ,  reversed 

on appeal  [19761 1 W . W . R .  1 (S.C.C.) , where t h e  Manitoba Court 

of Appeal he ld  t h a t  t h e  Court of  Queen's Bench had inhe ren t  j u r i s -  

d i c t i o n  t o  make an o rde r  appoin t ing  a  r e c e i v e r  wi th  power t o  

r e c e i v e  mortgage money i n  p r i o r i t y  t o  r e g i s t e r e d  l i e n s .  



2 3 

Subsequent t o  t he  d a t e  o f  Report No. 1 7 ,  however, t he  Supreme 

Court  of  Canada reversed  t h i s  d e c i s i o n ,  s t a t i n g  a t  page 4 t h a t  

t h e  c o u r t  could n o t  make an o r d e r  con t r a ry  t o  " t h e  unambiguous 

exp res s ion  of t h e  l e g i s l a t i v e  w i l l " .  

We b e l i e v e  t h a t  t h e r e  a r e  ca ses  i n  which i t  could be 

b e n e f i c i a l  t o  a l l  p a r t i e s  t o  a l low t h e  c o u r t  t o  appoin t  a  

t r u s t e e  wi th  t h e  powers a v a i l a b l e  under subsec t ion  40(3)  

whether o r  n o t  a  l i e n  a c t i o n  has  been commenced. We the re -  

f o r e  recommend t h a t  subsec t ion  40(2)  be amended t o  a l low any 

person i n t e r e s t e d  o r  a f f e c t e d  t o  b r i n g  such an a p p l i c a t i o n  a t  

any t ime.  

We b e l i e v e  t h a t  subsec t ion  4 0 ( 1 ) ,  which provides  f o r  t h e  

appointment of a  r e c e i v e r  of  t h e  r e n t s  and p r o f i t s  a f t e r  

s e r v i c e  of  t h e  s ta tement  o f  c la im,  should be s i m i l a r l y  amended 

Although it i s  l i k e l y  t h a t  t h e  c o u r t  has t h i s  power p r e s e n t l y  

under t h e  J u d i c a t u r e  Act,  t h i s  amendment would c l a r i f y  t h e  

s i t u a t i o n .  

Recommendation # 1 2  

T h a t  s u b s e c t i o n  40111 and 40121 o f  t h e  B u i Z d e r s '  L i e n  
A c t  b e  amended t o  aZZow a n  a p p Z i c a t i o n  b y  a n  i n t e r e s t e d  
p e r s o n  a t  any  t i m e  f o r  a n  o r d e r  a p p o i n t i n g  a  r e c e i v e r  
o r  a  t r u s t e e .  

9 .  D e f i n i t i o n  of t h e  l i e n  fund 

Two problems involv ing  t h e  d e f i n i t i o n  of t h e  l i e n  fund 

have a r i s e n  which were n o t  d i s cus sed  i n  Report No. 1 7 .  

The f i r s t  problem a r i s e s  from t h e  d e f i n i t i o n  of t h e  l i e n  

fund i n  subsec t ion  1 5 ( 1 ) .  I t  i s  def ined  a s  being t h e  percentage 

holdback p l u s  "any amount payable  under t h e  c o n t r a c t "  n o t  pa id  

be fo re  r e g i s t r a t i o n  of a  l i e n ,  l e s s  any amount r e l ea sed  under 

s e c t i o n  1 6 .  Under subsec t ion  1 5 ( 5 ) ,  t h e  l i e n  fund r e p r e s e n t s  

t h e  maximum l i a b i l i t y  of t h e  owner under t h e  Act. 
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I n  o u r  D r a f t  Repor t  we r e f e r r e d  t o  two A l b e r t a  D i s t r i c t  

C o u r t  d e c i s i o n s  which gave c o n f l i c t i n g  i n t e r p r e t a t i o n s  of  t h e  

d e f i n i t i o n  o f  t h e  l i e n  fund.  S u b s e c t i o n  1 5 ( 1 )  seems t o  

d e f i n e  t h e  l i e n  fund a s  t h e  holdback  p l u s  t h e  e n t i r e  amount 

r ema in ing  p a y a b l e .  A p o s s i b l e  r e a d i n g  would t h u s  i n c l u d e  

t h e  1 5  p e r  c e n t  holdback  t w i c e ,  once  a s  t h e  p e r c e n t a g e  

r e q u i r e d  t o  be r e t a i n e d ,  and  once  a s  p a r t  o f  t h e  amount 

p a y a b l e  under  t h e  c o n t r a c t .  I n  G u g l i e t t a  and B o r e l l i  v. 

Oldach ( 1 9 7 7 ) ,  6 A.R.  514, Judge  Cormack r e f u s e d  t o  a d o p t  

t h i s  i n t e r p r e t a t i o n  and t h e r e b y  avo ided  hav ing  t h e  owner 

make a  d o u b l e  payment. However, i n  Schlumberger  Canada Ltd .  

v .  S u p e r i o r  C o n t r a c t i n g  ( 1 9 7 7 ) ,  4 A l t a .  L . R .  (2d)  1 9 1 ,  Judge  

P a t t e r s o n  d i d  i n c l u d e  t h e  holdback  t w i c e  i n  computing t h e  

l i e n  fund.  

Two c a s e s  have been r e p o r t e d  s i n c e  we i s s u e d  o u r  D r a f t  

Repor t  which have c o n s i d e r e d  t h e  c a l c u l a t i o n  o f  t h e  l i e n  fund.  

I n  Kronsage v .  Pool  ( 1 9 7 8 ) ,  5  A l t a .  L.R. (2d )  333, Judge  Dea 

o f  t h e  A l b e r t a  D i s t r i c t  C o u r t  r e f e r r e d  t o  t h e  c o n f l i c t i n g  

c a s e s  and d e c i d e d  t o  i n c l u d e  t h e  15% j u s t  once .  I n  Reve l s toke  

Companies Ltd .  v.  Simper (1978)  , 6 A l t a .  L. R. ( 2d )  252 Ch ie f  

J u s t i c e  Mi lva in  o f  t h e  T r i a l  D i v i s i o n  of  t h e  Supreme Cour t  

o f  A l b e r t a ,  i n  what was c l e a r l y  o b i t e r ,  came t o  t h e  same 

c o n c l u s i o n .  

I t  i s  c e r t a i n  t h a t  t h e  i n t e n t  of t h e  Act  was n o t  t o  

make an  owner who r e t a i n s  t h e  r e q u i r e d  holdback  l i a b l e  

f o r  more t h a n  he would have been  on h i s  c o n t r a c t .  W e  

recommend t h a t  t h e  d e f i n i t i o n  o f  t h e  l i e n  fund be  amended 

t o  e n s u r e  t h a t  t h e  A c t  c a r r i e s  o u t  t h a t  i n t e n t .  

Recommendation #13 

T h a t  s u b s e c t i o n  1 5 1 1 )  o f  t h e  B u i l d e r ' s  L i e n  
A c t  be  amended t o  d e f i n e  t h e  l i e n  fund  t o  i n c l u d e  
t h e  p e r c e n t a g e  r e t a i n e d  b y  t h e  owner  u n d e r  
s e c t i o n  1 5 ,  p l u s  o n l y  t h e  a d d i t i o n a l  amount 
p a y a b l e  u n d e r  t h e  c o n t r a c t  w h i c h  h a s  n o t  b e e n  
p a i d .  



The second problem wi th  t h e  d e f i n i t i o n  of t h e  l i e n  fund 

is t h a t  it appears  t o  c r e a t e  a  f i x e d  sum a t  t h e  moment a  l i e n  

i s  f i l e d  (15 per  c e n t  p l u s  t h e  remaining balance unpa id ) .  

Th i s  i s  a v a i l a b l e  t o  l i e n  c l a iman t s  no t  a l l  o f  whom may y e t  

have r e g i s t e r e d .  By subsec t ion  1 5 ( 6 ) ,  it i s  only  before  t h e  

r e g i s t r a t i o n  of any l i e n s  t h a t  t h i s  l i e n  fund may be reduced 

by payments made i n  good f a i t h  o t h e r  than from t h e  

holdback.  By v i r t u e  of subsec t ion  9 ( 2 ) ,  t h e  mortgagee has 

p r i o r i t y  over  a  l i e n  on ly  t o  t h e  e x t e n t  t h a t  advances have 

been made bona f i d e  p r i o r  t o  t h e  r e g i s t r a t i o n  of t h e  s t a t e -  -- 
merit of l i e n .  ~ h i s  a p p l i e s  whether o r  n o t  t h e  mortgagee has  

assumed, under s e c t i o n  1 7 ,  t h e  r e s p o n s i b i l i t y  f o r  r e t a i n i n g  

t h e  holdback. 

The e f f e c t  of  subsec t ion  1 5 ( 6 )  i s  t h a t ,  once a  l i e n  i s  

r e g i s t e r e d ,  a l l  payments by an owner cease .  I t  o f t e n  t a k e s  

two weeks o r  more t o  g e t  an i s o l a t e d  l i e n  o f f  t h e  t i t l e  under 

s e c t i o n  35. Although t h e  l i e n  may be sma l l ,  a  cau t ious  owner 

o r  mortgagee w i l l  no t  make any progress  payments o r  mortgage 

advances dur ing  t h i s  per iod .  Indeed, i t  has  even been suggested 

t h a t  s e c t i o n  1 5 ( 6 )  means t h a t  p rogress  payments cannot be 

s a f e l y  made even a f t e r  t h e  l i e n  i s  subsequent ly  removed upon 

payment i n t o  c o u r t  o r  d ischarged by payment of  t he  c la im.  

We see  no reason why t h e  owner o r  mortgagee should no t  

be a b l e  t o  make payments from t h e  l i e n  fund s o  long a s  he 

r e t a i n s  t he  15  pe r  c e n t  holdback p l u s  enough t o  pay any 

r e g i s t e r e d  l i e n .  That  w i l l  encourage t h e  flow of cons t ruc t ion  

funds f o r  t h e  b e n e f i t  of a l l  concerned and it w i l l  n o t  pre-  

j ud i ce  t h e  c la im of t h e  l i e n h o l d e r s  a g a i n s t  t h e  percentage 

holdback which i s  t h e  s e c u r i t y  provided f o r  them by t h e  Act. 



With r ega rd  t o  a  p a r t i c u l a r  f i l e d  l i e n ,  subsec t ion  9 ( 3 )  

would cont inue  t o  g i v e  t h a t  l i e n  p r i o r i t y  over  subsequent 

mortgage advances. W e  f e e l  t h a t  t h e  mortgagee can adequately  

p r o t e c t  himself  by r e t a i n i n g  s u f f i c i e n t  funds t o  cover t h e  

amount of  t h e  f i l e d  l i e n s .  With r e s p e c t  t o  un reg i s t e r ed  l i e n s ,  

subsec t ion  9 ( 2 )  would cont inue  t o  g i v e  mortgage advances, 

f i d e  made, p r i o r i t y .  - 

Such an amendment would a l s o  make it c l e a r  t h a t  t h e  

f i l i n g  of one l i e n  does n o t  f r e e z e  t h e  l i e n  fund even a f t e r  

t h a t  l i e n  i s  removed o r  d i scharged .  

The amendment would a l s o  make it c l e a r  t h a t  a  mort- 

gagee could cont inue  t o  make advances i n  good f a i t h  s o  long 

a s  he r e t a i n s  t h e  amount of r e g i s t e r e d  l i e n s  w i thou t  t h e  

worry t h a t  some u n r e g i s t e r e d  l i e n s  may have p r i o r i t y  because 

t h e  l i e n  fund was f i x e d  on t h e  r e g i s t r a t i o n  of t he  f i r s t  l i e n .  

RECOMMENDATION # 1 4  

T h a t  s e c t i o n  1 5  be  amended t o  a l l o w  t h e  L i e n  fund  
t o  be r e d u c e d  by  p a y m e n t s  made i n  good f a i t h  
o t h e r  t h a n  o f  t h e  h o l d b a c k  p l u s  t h e  a m o u n t  o f  
r e g i s t e r e d  l i e n s .  

10.  Se rv i ce  o f  process  on l i e n h o l d e r s  

One f i n a l  concern ,  which was n o t  d i s cus sed  i n  Report 

No. 1 7 ,  i s  t h e  method of se rv ing  r e g i s t e r e d  l i e n  c la imants .  

Although l i e n  c l a iman t s  a r e  r equ i r ed  t o  provide an address  

f o r  s e r v i c e  i n  t h e i r  l i e n s  by c l ause  25(2)  ( f )  of t h e  Act, 

p rocess  must s t i l l  be se rved  on them a s  r equ i r ed  by t h e  

Rules of Court .  I t  has  been suggested t o  us t h a t  a  s e c t i o n  

be added t o  t h e  Act providing t h a t  s e r v i c e  of a l l  documents 

on a  l i e n h o l d e r  may be e f f e c t e d  by r e g i s t e r e d  mai l  addressed 

t o  t h e  l i e n h o l d e r  a t  t h e  address  contained i n  t he  s ta tement  

of l i e n .  



One member of our  Board f e l t  very s t r o n g l y  t h a t  t h e  

n o t i c e  t o  commence proceedings should be served pe r sona l ly  

I f ,  f o r  some reason ,  t h e  l i e n h o l d e r  d i d  n o t  r ece ive  t h e  

n o t i c e  h i s  l i e n  would be gone and t h e r e  would be no way t o  

r ega in  t h e  s e c u r i t y .  Cven f a i l u r e  t o  r ece ive  a  

s t a t emen t  of c la im i s  less ha r sh ,  s i n c e  a  d e f a u l t  judgment 

can be opened up. 

However, t h e  ma jo r i t y  f e e l s  t h a t ,  s i n c e  t he  l i e n  

c la imant  i s  r equ i r ed  t o  provide an address  f o r  s e r v i c e  and 

s i n c e  p rov i s ion  i s  made i n  s e c t i o n  2 8  of  t h e  Act f o r  t h e  up- 

d a t i n g  of t h i s  add res s ,  it  should n o t  be p r e j u d i c i a l  t o  a l low 

s e r v i c e  t o  be made by r e g i s t e r e d  ma i l .  The need f o r  s e r v i c e  

a r i s e s  q u i t e  o f t e n ,  p a r t i c u l a r l y  under s e c t i o n  18 and 

s e c t i o n  35.  I n  an a c t i o n  t o  en fo rce  a  l i e n ,  a l l  r e g i s t e r e d  

l i e n  c la imants  must be served wi th  t h e  s ta tement  of c la im and 

then served again  wi th  t h e  n o t i c e  of a  p r e - t r i a l  a p p l i c a t i o n .  

The c o s t  of f r equen t  persona l  s e r v i c e  does n o t  appear t o  us 

t o  be j u s t i f i e d .  

Of cou r se ,  once an a c t i o n  has  been commenced and a  

l i e n h o l d e r  has given a  s o l i c i t o r ' s  o f f i c e  o r  o t h e r  address  

a t  which documents may be se rved ,  a  l i e n h o l d e r  need no 

longer  keep t h e  Land T i t l e s  O f f i c e  informed of t he  change 

of h i s  address  f o r  s e r v i c e  wi th  regard  t o  t h a t  a c t i o n .  



R e c o m m e n d a t i o n  ti 15 

T h a t  a s e c t i o n  b e  added t o  t h e  B u i Z d e r s '  L i e n  A c t  
t o  aZZow aZZ p r o c e s s  t o  b e  s e r v e d  o n  Z i e n h o Z d e r s  
b y  r e g i s t e r e d  m a i l  a t  t h e  a d d r e s s  f o r  s e r v i c e  
p r o v i d e d  b y  t h e  Z i e n h o Z d e r ,  o r  f a i Z i n g  s u c h  an 
a d d r e s s ,  a t  t h e  a d d r e s s  f o r  s e r v i c e  c o n t a i n e d  i n  
t h e  r e g i s t e r e d  s t a t e m e n t  o f  l i e n .  

W.F.  BOWKER 

W.H. HURLBURT 

D . B .  MASON 

J . P . S .  MCLAREN 

ELLEN P I C A R D  

W.A. STEVENSON 

W.E. WILSON 

C h a i r m a n  \ 

D i r e c t o r  

M a r c h ,  1 9 7 9  



APPENDIX A 

THE BUILDERS ' LIEN ACT 

Recommendations 

Recommendation #1 (p. 7 )  

(1) That clause 2(l) (a) of the Builders' Lien Act be 
repealed. 

(2) That subsection 15 (2) and 18 (1) be amended to provide 
that the period of time that the holdback or lien 
fund must be retained by the owner is 35 days after 
abandonment or substantial performance of the 
contract. 

Recommendation #2 (p. 9) 

That subsection 2(2) of the Builders' Lien Act 
be amended to provide that if the circumstances 
set forth in the subsection occur the contract, 
or a sub-contract is substantially performed. 

Recommendation #3 (p. 10) 

That section 16 of the Builders' Lien Act be 
amended : 

(1) To provide that a supervisor or the court may issue 
a certificate of completion of a sub-contract any 
time after substantial performance of the sub- 
contract. 

(2) To provide that a lien registered by a sub- 
contractor or by a person claiming under that 
sub-contractor 36 days after completion of 
the sub-contract has been certified, attaches 
only to the amount, if any, which was permitted 
by section 16 to be paid by the owner but 
which was not paid before registration of the 
lien and that the owner be allowed to pay 
that amount into court and have the lien 
removed. 

(3) By substituting the word "sub-contract" for 
the word "contract" where the context requires. 



Recommendation #4 (p .  12)  

(1) That a s e c t i o n  be added t o  t h e  B u i l d e r s '  Lien A c t  
t o  provide t h a t  where t h e  c o u r t  has  o rdered  t h a t  
a  l i e n  be removed from t h e  t i t l e  t o  t h e  land 
concerned pursuant  t o  c l a u s e  1 8 ( 4 )  ( b ) ,  o r  c l a u s e  
3 5 ( l )  ( a ) ,  t h e  l i e n  does n o t  cease  t o  e x i s t  merely 
because no c e r t i f i c a t e  of  l i s  pendens i s  r e g i s t e r e d .  - 

( 2 )  That  c l a u s e  35 (1) ( a )  be amended t o  i nco rpo ra t e  
t h e  term " l i e n s  be removed from t h e  t i t l e  t o  
t h e  land concerned" a s  used i n  c l a u s e  18 ( 4 )  ( b )  

Recommendation #5  ( p .  1 4 )  

That t h e  B u i l d e r s '  Lien Act be amended t o  provide 
t h a t  an owner o r  o t h e r  person a f f e c t e d  by a r e g i s t e r e d  
l i e n  may se rve  a n o t i c e  on t h e  l i e n  c la imant  t h a t  i f  
t h e  l i e n  c la imant  does n o t  t a k e  proceedings upon h i s  
l i e n  and f i l e  a c e r t i f i c a t e  of  l i s  pendens wi th in  30 - 
days of t h e  s e r v i c e  of t h e  n o t i c e ,  t h e  l i e n  w i l l  cease  
t o  e x i s t .  

Recommendation #6  (p. 15)  

That t h e  B u i l d e r s '  Lien Act be  amended t o  provide t h a t  
where a l i e n  has  been removed from the  t i t l e  and 
s e c u r i t y  given o r  money pa id  i n t o  c o u r t  under s e c t i o n  
18 o r  s e c t i o n  35, t h e  owner o r  o t h e r  person a f f e c t e d  
may s e r v e  a n o t i c e  on t h e  l i e n  c la imant  t h a t  i f  t h e  
l i e n  c la imant  does n o t  t ake  proceedings  upon h i s  
l i e n  w i t h i n  30 days of t h e  s e r v i c e  of t h e  n o t i c e ,  t h e  
l i e n  a g a i n s t  t h e  s e c u r i t y  o r  t he  money i n  c o u r t  w i l l  
cease  t o  e x i s t .  

Recommendation #7  (p.  16).  

That t h e  B u i l d e r s '  Lien Act be amended t o  r e q u i r e  a 
l i e n  c la imant  t o  commence proceedings w i th in  180 
days of r e g i s t r a t i o n  of t h e  c la im f o r  l i e n  notwith- 
s t and ing  t h a t  t h e  l i e n  has  been removed from t h e  
t i t l e  t o  t he  land under s e c t i o n  18 o r  35. 



Recommendation #8 ( p . 1 8 )  

That t h e  Bu i lde r s '  Lien A c t  be amended t o  provide t h a t  
a  l i e n  c la imant  whose l i e n  i s  removed from t h e  t i t l e  
t o  t h e  proper ty  under s e c t i o n  35 s h a l l  have a  f i r s t  
charge f o r  t h e  amount of h i s  c la im a s  proved p l u s  c o s t s  
upon t h e  money i n  c o u r t  o r  t h e  s e c u r i t y  g iven ,  b u t  t h a t  
no p a r t  of t h e  percentage holdback t o  be r e t a i n e d  
under t h e  Act can be pa id  i n t o  c o u r t  under s e c t i o n  35. 

That t h e  B u i l d e r s '  Lien A c t  be amended t o  provide t h a t  
o t h e r  l i e n  c la imants  be  e n t i t l e d  t o  c la im a g a i n s t  
excess  money paid  i n t o  c o u r t  under s e c t i o n  35 i f ,  
a t  t h e  t ime of t h e  a p p l i c a t i o n  f o r  payment i n ,  they 
had a  s u b s i s t i n g  l i e n  which was a  c la im a g a i n s t  
t h e  l i e n  fund and i f ,  a t  t h e  time of t h e  commencement 
of  t h e  a p p l i c a t i o n  f o r  payment o u t ,  they have 
r e g i s t e r e d  t h a t  l i e n .  The a p p l i c a n t  f o r  payment 
o u t  should be r equ i r ed  t o  se rve  everyone who i s  
a f f e c t e d  by t h e  a p p l i c a t i o n .  

Recommendation # l o  ( p .  21) 

That t h e  B u i l d e r s '  Lien Act be  amended t o  provide t h a t  
once a  l i e n  fund has been pa id  i n t o  c o u r t  under 
s e c t i o n  18,  an u n r e g i s t e r e d  l i e n  c la imant  e n t i t l e d  
t o  sha re  i n  t h a t  fund may f i l e  a  n o t i c e  of motion 
applying t o  sha re  i n  t h e  fund; and t h a t  a  l i e n h o l d e r  
who f i l e s  n o t i c e  of such an a p p l i c a t i o n  a t  a  time 
when he could have r e g i s t e r e d  h i s  l i e n  need n o t  
r e g i s t e r  i n  o rde r  t o  p re se rve  h i s  l i e n  a g a i n s t  t h e  
l i e n  fund. 

Recommendation #11 (p .  2 2 )  

That subsec t ion  38 (3 )  of t h e  B u i l d e r s '  Lien Act be 
amended t o  provide t h a t  a  p a r t y  may f i l e  and se rve  
a  n o t i c e  t o  prove l i e n  a t  any time fo l lowing  t h e  
i s s u e  of t h e  s t a t emen t  of c la im.  



Recommendation # 1 2  ( P .  23) 

That subsec t ions  40 (1 )  and 4 0 ( 2 )  of t h e  B u i l d e r s '  Lien 
Act be amended t o  a l low an a p p l i c a t i o n  by an i n t e r e s t e d  
person a t  any time f o r  an o rde r  appoin t ing  a  r e c e i v e r  
o r  a  t r u s t e e .  

Recommendation # 13 ( p .  24) 

That subsec t ion  1 5 ( 1 )  of t h e  Bu i lde r s '  Lien A c t  
be amended t o  d e f i n e  t h e  l i e n  fund t o  i nc lude  
t h e  percentage r e t a i n e d  by t h e  owner under s e c t i o n  
15,  p l u s  on ly  t h e  a d d i t i o n a l  amount payable under t h e  
c o n t r a c t  which has  n o t  been pa id .  

Recommendation # 1 4  ( P -  2 6 )  

That s e c t i o n  15 be amended t o  a l low t h e  l i e n  
fund t o  be reduced by payments made i n  good f a i t h  
o t h e r  than  of t h e  holdback p l u s  t he  amount of 
r e g i s t e r e d  l i e n s .  

Recommendation # I5  ( p .  28) 

That a  s e c t i o n  be added t o  t h e  Bu i lde r s '  Lien Act 
t o  a l low a l l  p rocess  t o  be se rved  on l i e n h o l d e r s  
by r e g i s t e r e d  mai l  a t  t h e  address  f o r  s e r v i c e  
provided by t h e  l i e n h o l d e r ,  o r  f a i l i n g  such an  
add res s ,  a t  t he  address  f o r  s e r v i c e  contained i n  
t h e  r e g i s t e r e d  s t a t emen t  of l i e n .  
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APPENDIX C 

THE BUILDERS' LIEN AMENDMENT ACT 

1 The Bu i lde r s '  Lien Act i s  amended by t h i s  Act. 

2 Sec t ion  2 i s  amended 

( a )  by r epea l ing  subsec t ion  (1) ( a )  ; 

(b )  by r epea l ing  subsec t ion  ( 2 )  and s u b s t i t u t i n g  

t h e  fol lowing:  

( 2 )  For t h e  purposes of t h i s  Act ,  a  c o n t r a c t  o r  

a  sub-contract  i s  s u b s t a n t i a l l y  pefformed i f  

( a )  t h e  work o r  a  s u b s t a n t i a l  p a r t  of it 

i s  ready f o r  use o r  i s  being used f o r  t h e  

purpose in tended ,  and 

(b)  t h e  work t o  be done i s  capable  of 

completion o r  c o r r e c t i o n  a t  a  c o s t  of  no t  

more than 

(i) 3% of t h e  f i r s t  $250,000 of t h e  

c o n t r a c t  o r  sub-contract  p r i c e ,  

(ii) 2 %  of t h e  nex t  $250,000 of t h e  

c o n t r a c t  o r  sub-cont rac t  p r i c e ,  and 

(iii) 1% of t h e  balance of t h e  c o n t r a c t  

o r  sub-cont rac t  p r i c e .  

3 Sec t ion  15 i s  amended 

( a )  by r epea l ing  subsec t ion  (1) and s u b s t i t u t i n g  the  

6ollowing: 

1 5 ( 1 )  I n  t h i s  s e c t i o n  and s e c t i o n  18,  " l i e n  fund" 

means t h e  amount requi red  t o  be r e t a i n e d  by t h e  

owner under subsec t ion  ( 2 ) ,  p l u s  any a d d i t i o n a l  

amount payable under t he  c o n t r a c t  which has no t  

been pa id  by t h e  owner under subsec t ion  ( 6 ) ,  



l e s s  any amount permi t ted  by s e c t i o n  1 6  t o  be 

paid .  

(b )  by r epea l ing  subsec t ion  ( 2 )  and s u b s t i t u t i n g  t h e  

fiollowing: 

( 2 )  Whether o r  n o t  a  c o n t r a c t  p rov ides  f o r  

i n s t a l l m e n t  payments o r  payment on completion of 

t h e  c o n t r a c t ,  an owner l i a b l e  on a  c o n t r a c t  under 

which a  l i e n  may a r i s e  s h a l l ,  when making payment 

under it, r e t a i n  f o r  35 days a f t e r  abandonment o r  

s u b s t a n t i a l  performance of t h e  c o n t r a c t  an amount 

equa l  t o  15% of t he  value of t h e  work a c t u a l l y  done. 

( c )  by r epea l ing  subsec t ion  ( 6 )  and s u b s t i t u t i n g  t h e  

fol lowing:  

( 6 )  Sub jec t  t o  subsec t ion  ( 6 . 1 )  , a  payment made 

i n  good f a i t h  by an owner o r  mortgagee t o  a  

c o n t r a c t o r  reduces t h e  l i e n  fund by t h e  amount of 

t h e  payment. 

( 6 . 1 )  A payment made 11nder subsec t ion  ( 6 )  does n o t  

reduce t h e  l i e n  fund below t h e  percentage r equ i r ed  

t o  be r e t a i n e d  under t h i s  s e c t i o n  and t h e  sum 

claimed a s  due o r  t o  become due on any s t a t emen t s  

of l i e n  r e g i s t e r e d  a t  t h e  t ime of t h e  payment. 

4 Sec t ion  1 6  i s  amended by r epea l ing  subsec t ions  ( 2 ) ,  ( 3 ) ,  

( 4 ) ,  ( 5 )  and ( 6 )  and s u b s t i t u t i n g  t h e  fol lowing:  

( 2 )  I f  a  c o n t r a c t  i s  under t h e  superv is ion  of a  

supe rv i so r  and a  per iod  of 35 days has  e lapsed  a f t e r  

t h e  supe rv i so r  i s s u e s  a  c e r t i f i c a t e  c e r t i f y i n g  t h e  

completion o f  a  sub-cont rac t  made d i r e c t l y  under t h a t  

c o n t r a c t  t o  

( a )  t h e  person p r imar i ly  l i a b l e  upon t h e  

c o n t r a c t ,  and 



(b )  t h e  person who became a  sub-contractor  by 

t h e  sub-cont rac t ,  

t h e  amount t o  be r e t a i n e d  by t h e  person p r i m a r i l y  

l i a b l e  on t h a t  c o n t r a c t  s h a l l  be reduced 

(c )  by 15% of t h e  sub-cont rac t  p r i c e ,  o r  

(d )  i f  t h e r e  i s  no s p e c i f i c  sub-cont rac t  p r i c e ,  

by 15% of t h e  a c t u a l  va lue  of t h e  work done and 

m a t e r i a l s  fu rn i shed  under t h a t  sub-cont rac t ,  

bu t  t h i s  subsec t ion  does no t  ope ra t e  i f  and so  long a s  

any l i e n  de r ived  under t h a t  sub-contract  i s  preserved 

by anything done under t h i s  Act. 

( 3 )  A c o n t r a c t o r  o r  sub-cont rac tor  may a t  any time 

a f t e r  s u b s t a n t i a l  performance of t h e  sub-cont rac t  demand 

a  c e r t i f i c a t e  of oompletion of t h e  sub-cont rac t  from 

t h e  superv isor .  

( 4 )  A demand under subsec t ion  ( 3 )  s h a l l  be made i n  

w r i t i n g  and may be se rved  on t h e  supe rv i so r  

( a )  pe r sona l ly ,  o r  

(b )  by r e g i s t e r e d  mai l ,  

and a  copy of t h e  demand s h a l l  be served on t h e  owner 

o r  h i s  agent  i n  t h e  same manner. 

(5 )  The supe rv i so r  of whom t h e  demand i s  made s h a l l ,  

w i th in  1 0  days of t h e  making of  t h e  demand, i s s u e  and 

d e l i v e r  t o  t h e  a p p l i c a n t  t h e  r equ i r ed  c e r t i f i c a t e  of  

completion and i f  t h e  supe rv i so r  r e g l e c t s  o r  r e f u s e s  

t o  i s s u e  o r  d e l i v e r  t h e  c e r t i f i c a t e  of completion 

wi th in  t h e  1 0  days ,  t h e  c o u r t  

( a )  upon t h e  a p p l i c a t i o n  of  t h e  c o n t r a c t o r  

o r  a  sub-cont rac tor ,  and 

(b )  upon being s a t i s f i e d  t h a t  t h e  sub-cont rac t  

has  been s u b s t a n t i a l l y  performed, 



may, upon such terms and cond i t i ons  a s  t o  c o s t s  o r  o therwise  

a s  seem j u s t ,  make an o r d e r  t h a t  t h e  sub-contract  has  been 

completed and t h e  o rde r  has  t h e  same e f f e c t  a s  a  c e r t i f i c a t e  

of  completion i s sued  by t h e  supe rv i so r .  

( 6 )  I f ,  a f t e r  t h e  e x p i r a t i o n  of 3 5  days fol lowing t h e  d a t e  of  

a  c e r t i f i c a t e  i s s u e d  t o  a  sub-cont rac tor  by a  supe rv i so r  

c e r t i f y i n g  completion of t h e  sub-cont rac t ,  t h e  sub-cont rac tor  

o r  a  person c la iming under o r  i n  r e s p e c t  of  t h e  sub-cont rac tor  

r e g i s t e r s  a  l i e n ,  t h e  l i e n  a t t a c h e s  on ly  t o  t h e  amount, i f  any, 

no longer  r equ i r ed  t o  be r e t a i n e d  by t h e  person p r imar i ly  l i a b l e  

on t h e  c o n t r a c t  pursuant  t o  subsec t ion  ( 2 )  b u t  which has  n o t  

been pa id  be fo re  r e g i s t r a t i o n  of t h e  l i e n .  

( 7 )  Where a  l i e n  i s  r e g i s t e r e d  which may a t t a c h  t o  t h e  amount 

r e f e r r e d  t o  i n  subsec t ion  ( 6 ) ,  t h e  owner o r  a  mortgagee au thor ized  

by t h e  owner t o  d i s b u r s e  t h e  moneys secured by a  mortgage may, 

( a )  by i n t e r l o c u t o r y  a p p l i c a t i o n  i n  any proceedings t h a t  

have been commenced t o  en fo rce  a  l i e n ,  o r  

( b )  on a p p l i c a t i o n  by o r i g i n a t i n g  n o t i c e  of motion, 

pay i n t o  c o u r t  t h e  amount t o  which t h e  l i e n  may a t t a c h ,  and t h e  

p rov i s ions  of s e c t i o n  18 apply wi th  t h e  necessary  changes made a s  

i f  it were a  payment i n t o  c o u r t  under subsec t ion  1 8 ( 2 ) .  

( 8 )  I f  a  c o n t r a c t  is n o t  under t h e  supe rv i s ion  of a  supe rv i so r ,  

t h e  c o u r t ,  

( a )  upon t h e  a p p l i c a t i o n  of t h e  c o n t r a c t o r  o r  a  sub- 

c o n t r a c t o r ,  and 

(b )  upon being s a t i s f i e d  t h a t  t h e  sub-contract  has  been 

s u b s t a n t i a l l y  performed, 

may, upon such terms and cond i t i ons  a s  t o  c o s t s  o r  o therwise  a s  

seem j u s t ,  make an o rde r  t h a t  t h e  sub-contract  has  been completed 

and t h e  o r d e r  has  t h e  same e f f e c t  a s  a  c e r t i f i c a t e  of  completion 

i s s u e d  by a  supe rv i so r .  

5 Sec t ion  18 i s  amended 

( a )  by r epea l ing  subsec t ion  (1) and s u b s t i t u t i n g  t h e  

following: 



1 8 ( 1 )  Notwithstanding s e c t i o n  30, upon t h e  e x p i r a t i o n  

of 35 days a f t e r  abandonment o r  s u b s t a n t i a l  performance 

of t h e  c o n t r a c t ,  payment of t h e  l i e n  fund may be 

v a l i d l y  made s o  a s  t o  d i scharge  every l i e n  i n  r e s p e c t  

t he reo f  un le s s  a  v a l i d  s ta tement  of l i e n  i s  r e g i s t e r e d  

a t  t h e  time of payment. 

( b )  by adding the  fol lowing a f t e r  subsec t ion  ( 4 ) :  

( 4 . 1 )  A person who has an u n r e g i s t e r e d  l i e n  may 

( a )  w i th in  t h e  time l i m i t e d  by s e c t i o n  30 

f o r  r e g i s t e r i n g  t h e  l i e n ,  and 

(b )  by n o t i c e  of motion, 

f i l e  an a p p l i c a t i o n  t o  sha re  i n  t he  money pa id  i n t o  c o u r t  

under subsec t ion  ( 2 )  and t h e  l i e n  does n o t  cease  t o  

e x i s t  a s  a  charge a g a i n s t  t h e  money pa id  i n t o  c o u r t  f o r  

t h e  s o l e  reason t h a t  t he  l i e n  was n o t  r e g i s t e r e d  wi th in  

t h e  t ime l i m i t e d  by s e c t i o n  30. 

6 The fol lowing i s  added a f t e r  s e c t i o n  32: 

32.1 Notwithstanding s e c t i o n  32 and s e c t i o n  35.1, i f  

t h e  c o u r t  has ordered t h a t  a  l i e n  be removed from t h e  

t i t l e  t o  t h e  land pursuant  t o  s e c t i o n  1 8 ( 4 )  o r  

s e c t i o n  35 (1) ( a ) ,  

( a )  t h e  l i e n ,  a s  a  charge a g a i n s t  t h e  money 

pa id  i n t o  c o u r t  o r  a g a i n s t  t h e  s e c u r i t y  g iven ,  

does n o t  cease  t o  e x i s t  because a  c e r t i f i c a t e  

o f  l i s  pendens i s  n o t  r e g i s t e r e d ,  bu t  

(b )  t h e  l i e n  ceases  t o  e x i s t  i f  no a c t i o n  i s  

commenced wi th in  t h e  time l i m i t e d  by s e c t i o n  32 (1) 

o r  s e c t i o n  35 .1(1)  o r  such o t h e r  per iod  a s  

t h e  c o u r t  may o rde r  under s e c t i o n  3 5 . 1 ( 1 ) ,  a s  

t h e  c a s e  may be. 



7 S e c t i o n  35 i s  r e p e a l e d  and t h e  f o l l o w i n g  i s  s u b s t i t u t e d :  

3 5 ( 1 )  Upon a p p l i c a t i o n  by o r i g i n a t i n g  n o t i c e ,  t h e  

c o u r t  may 

( a )  o r d e r  t h a t  a  l i e n  be  removed from t h e  

t i t l e  t o  t h e  l a n d  upon t h e  g i v i n g  of  s e c u r i t y  

f o r  o r  t h e  payment i n t o  c o u r t  o f  t h e  amount 

o f  t h e  c l a i m  and such  c o s t s  a s  t h e  c o u r t  may 

f i x ,  o r  

( b )  o r d e r  t h a t  t h e  l i e n  be  removed on any 

p r o p e r  ground.  

( 2 )  Money p a i d  i n t o  c o u r t  o r  any s e c u r i t y  g i v e n  under  

s u b s e c t i o n  (1) 

( a )  s t a n d s  i n  p l a c e  of t h e  l a n d ,  and 

( b )  i s  s u b j e c t  t o  t h e  c l a i m s  of  

( i) t h e  p e r s o n  whose l i e n  h a s  been 

removed, and 

(ii) e v e r y  p e r s o n  who 

( A )  a t  b o t h  t h e  t i m e  of f i l i n g  t h e  a p p l i c a -  

t i o n  under  s u b s e c t i o n  (1) and a t  t h e  

t i m e  of f i l i n g  t h e  a p p l i c a t i o n  f o r  pay- 

ment o u t  under  s u b s e c t i o n  ( 4 1 ,  h a s  a 

s u b s i s t i n g  c l a i m  f o r  l i e n ,  and 

( B )  h a s  r e g i s t e r e d  t h e  l i e n  p r i o r t o  t h e  t ime  

o f  f i l i n g  t h e  a p p l i c a t i o n  f o r  payment 

o u t  under  s u b s e c t i o n  ( 4 ) ,  

b u t  such  amount as is found t o  be owing t o  t h e  p e r s o n  

whose l i e n  h a s  been removed p l u s  c o s t s  i s  a f i r s t  c h a r g e  

on t h e  money o r  s e c u r i t y .  

( 3 )  Money p a i d  i n t o  c o u r t  o r  s e c u r i t y  g i v e n  under  t h i s  

s e c t i o n  s h a l l  n o t  r educe  t h e  amount t o  b e  r e t a i n e d  by t h e  

owner under  s e c t i o n  15  ( 2 )  . 



( 4 )  I f  money has  been pa id  i n t o  c o u r t  o r  s e c u r i t y  

g iven ,  t h e  c o u r t  may, upon n o t i c e  t o  every person 

a f f e c t e d ,  o rde r  t h e  money t o  be paid  o u t  o r  t h e  

s e c u r i t y  t o  be de l ive red  t o  t h e  person e n t i t l e d  a s  

t h e  c a s e  may be. 

8 The fol lowing i s  added a f t e r  s e c t i o n  35: 

35 .1(1)  I f  no proceedings have been commenced i n  which 

a  l i e n  t h a t  has been r e g i s t e r e d  may be r e a l i z e d ,  t h a t  

l i e n  ceases  t o  e x i s t  30 days from t h e  d a t e  t h a t  a  n o t i c e  

t o  commence proceedings i n  t h e  p re sc r ibed  form i s  served 

on t h e  l i e n h o l d e r  un le s s ,  before  t h e  e x p i r a t i o n  of t h e  

30 days o r  such p t h e r  per iod  a s  t h e  c o u r t  may o rde r  on 

a p p l i c a t i o n  upon n o t i c e ,  

( a )  an a c t i o n  i s  commenced t o  r e a l i z e  upon t h e  

l i e n  o r  i n  which t h e  l i e n  may be r e a l i z e d  upon 

under t h i s  Act, and 

(b )  a  c e r t i f i c a t e  of l i s  pendens i n  t h e  p re sc r ibed  

form i s  r e g i s t e r e d  i n  t he  app rop r i a t e  land t i t l e s  

o f f i c e .  

( 2 )  The c o u r t  may, upon an - e x  p a r t e  a p p l i c a t i o n ,  reduce 

t h e  30-day per iod  provided i n  subsec t ion  (1) t o  such 

per iod  a s  it cons ide r s  necessary.  

(3 )  A copy of t h e  o rde r  o f  t h e  c o u r t  made purauant 

t o  subsee t ion  ( 2 )  s h a l l  be served wi th  t h e  n o t i c e  

provided under subsec t ion  (1). 

9 Sec t ion  38 (3 )  i s  repea led  and t h e  fol lowing i s  s u b s t i t u t e d :  

(3 )  A t  any t ime a f t e r  t h e  s ta tement  of c la im has been 

i s s u e d ,  a  p a r t y  may f i l e  wi th  t h e  c l e r k  of t he  c o u r t  

and s e r v e  upon any l i e n h o l d e r  a n o t i c e  t o  prove l i e n  

i n  t h e  p re sc r ibed  form. 



1 0  Sec t ion  4 0  i s  amended by r epea l ing  subsec t ions  (1) and 

( 2 )  and s u b s t i t u t i n g  t h e  fol lowing:  

4 0 ( 1 )  A t  any t ime a f t e r  a  l i e n  has  been r e g i s t e r e d ,  

any person i n t e r e s t e d  i n  t h e  proper ty  t o  which t h e  

l i e n  a t t a c h e s  o r  o therwise  a f f e c t e d  by t h e  l i e n  may 

apply t o  t h e  c o u r t  f o r  t h e  appointment of a  r e c e i v e r  

of t h e  r e n t s  and p r o f i t s  from the  p rope r ty  a g a i n s t  

which t h e  c la im of l i e n  i s  r e g i s t e r e d ,  and the  c o u r t  

may o r d e r  t h e  appointment of a r e c e i v e r  upon such 

terms and upon t h e  g iv ing  of such s e c u r i t y  o r  

wi thout  s e c u r i t y  a s  t h e  c o u r t  cons idere  app rop r i a t e .  

( 2 )  A t  any time a f t e r  t he  l i e n  has  been r e g i s t e r e d ,  

any person i n t e r e s t e d  i n  t h e  proper ty  t o  which t h e  

l i e n  a t t a c h e s  o r  o therwise  a f f e c t e d  by t h e  l i e n  may 

apply t o  t h e  c o u r t  f o r  t h e  appointment of a  t r u s t e e  

and t h e  c o u r t  may, upon t h e  g iv ing  of such s e c u r i t y  

o r  wi thout  s e c u r i t y  a s  t h e  c o u r t  cons ide r s  app rop r i a t e ,  

appoin t  a  t r u s t e e  

( a )  wi th  power t o  manage, s e l l ,  mortgage o r  

l e a s e  t h e  p rope r ty  s u b j e c t  t o  t h e  supe rv i s ion ,  

d i r e c t i o n  and approbat ion of t h e  c o u r t ,  and 

(b )  wi th  power upon approval  of t h e  c o u r t  t o  

complete o r  p a r t i a l l y  complete t h e  improvement. 

11 The fol lowing i s  added a f t e r  s e c t i o n  54: 

54.1 Except when o therwise  d i r e c t e d  by t h e  c o u r t ,  

a  document r e l a t i n g  t o  an a c t i o n  o r  proceeding 

under t h i s  Act o r  a  n o t i c e  under s e c t i o n  35.1 i s  

s u f f i c i e n t l y  served upon a  l i enhoader  a t  t h e  l a t e s t  

address  f o r  s e r v i c e  prouided by t h e  l i enho lde r  o r  i f  

t h e  l i e n h o l d e r  has n o t  provided an address  a t  t h e  

address  f o r  s e r v i c e  conta ined  i n  t h e  r e g i s t e r e d  

s ta tement  of l i e n .  



1 2  This  Act comes i n t o  f o r c e  on t h e  d a t e  upon which  it i s  

a s sen ted  t o .  
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