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FAMILY RELIEF 

I 

INTRODUCTION 

1. Incep t ion  of P r o j e c t  

This  p r o j e c t  was undertaken a s  p a r t  of our  s t u d i e s  on 

t h e  reform of family  law. I t  a l s o  a rose  o u t  of  concern 

f o r  t h e  e a s e  w i th  which t h e  p r o t e c t i o n  accorded dependants 

by The Family Rel ie f  A c t  could be circumvented by o u t r i g h t  

g i f t s  a s  i l l u s t r a t e d  by Dower v .  The Pub l i c  Trus tee  ( 1 9 6 2 1 ,  

35 D.L.R. (2d) 29 (Al t a .  S.C.) and by s e t t i n g  up a  t r u s t  a s  

i l l u s t r a t e d  by C o l l i e r  v .  Yonkers (19671, 6 1  W . W . R .  7 6 1  

(A l t a .  App. Div.) . The l a t t e r  ca se  prompted a  l e t t e r  from 

M r .  L.D. Hyndman, M.L.A., da ted  November 13 ,  1968 t o  t h e  

then Attorney-General,  The Honourable E . H .  Gerhar t ,  recommen- 

d ing  an amendment t o  The Family Rel ief  Act. This  l e t t e r  was 

forwarded t o  t h e  I n s t i t u t e  by t h e  Deputy Attorney-General a t  

t h e  d i r e c t i o n  of t he  Attorney-General.  The Albe r t a  

Commissioners t o  t h e  Conference of Commissioners on Uniformity 

of L e g i s l a t i o n  i n  Canada, which i s  now known a s  t h e  Uniform 

Law Conference of Canada, have a l s o  over  t h e  y e a r s ,  maintained 

a g r e a t  i n t e r e s t  i n  t h e  Uniform Act. P ro fe s so r  W.F. Bowker, 

a t  t h e  1970 meeting of t h e  Conference,recommended t h a t  t h e  

s o l u t i o n  t o  t h e  problem of avoidance of t h e  A c t  does n o t  l i e  

i n  s e t t i n g  a s i d e  t r a n s f e r s  of p rope r ty ,  bu t  i n  making t h e  

donee i n  s u i t a b l e  circumstances p a r t l y  r e spons ib l e  f o r  t h e  

maintenance of a dependant of t h e  deceased donor ( 1 9 7 0  

Proceedings ,  pp. 126-134). This  i n i t i a t i v e  l e d  t o  adopt ion 

of s e c t i o n  2 1  of  t h e  Uniform Act i n  1973 by which a  donee 

of an unreasonably l a r g e  g i f t  might be r equ i r ed  t o  c o n t r i b u t e  

t o  t h e  maintenance of t h e  deceased donor ' s  dependants (1973 

Proceedings ,  p.  25 and pp. 253-262). 

Another i n i t i a t i v e  i n  regard  t o  t h i s  p r o j e c t  came 
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from M r .  Douglas F i t c h  (now H i s  Honour Judge F i t c h )  who was 

then Chairman of t h e  Family Law Subsect ion of t h e  Alber ta  

Sec t ion  of t h e  Canadian Bar Assoc ia t ion .  He recommended 

t h a t  t h e  d e f i n i t i o n  of a  dependant under t h e  Act should be 

broadened t o  i nc lude  a  former husband o r  w i f e ,  c h i l d r e n  born 

o u t  of wedlock and c h i l d r e n  t o  whom t h e  deceased s tood  i n  

t h e  p l a c e  of t h e  p a r e n t .  

The I n s t i t u t e  e s t a b l i s h e d  a  committee which was cha i r ed  

by M r .  J .S.  Palmer and on which M r .  F i t c h  and M r .  J.  Cur r i e  

served.  The I n s t i t u t e  wishes t o  acknowledge i t s  g r a t i t u d e  

t o  t h e  members of t h i s  committee f o r  t h e i r  cons ide ra t ion  of 

and r e p o r t  on The Family Re l i e f  Act. 

A s  a  r e s u l t  of t h e  commitment of t h e  I n s t i t u t e  t o  o t h e r  

p r o j e c t s ,  it was n o t  p o s s i b l e  t o  p repare  c o n s u l t a t i v e  docu- 

ments u n t i l  1976. I n  June of 1976, t h e  I n s t i t u t e  publ ished 

a  Working Paper and a  s h o r t e r  Memorandum f o r  Discuss ion,  

both  of which w e r e  widely c i r c u l a t e d  t o  members of  t h e  p u b l i c ,  

t h e  l e g a l  p ro fe s s ion  and o t h e r  s p e c i a l  groups of persons  whom 

it was f e l t  might have op in ions  on reform of The Family Rel ie f  

Act.  We reques ted  t h a t  comments on t h e s e  c o n s u l t a t i v e  

documents should be forwarded t o  t h e  I n s t i t u t e  by November 

30, 1976. We rece ived  twenty-six w r i t t e n  submiss ions ,  some 

of which were made on beha l f  of  va r ious  a s s o c i a t i o n s .  These 

submissions w e r e  thought fu l  and c o n s t r u c t i v e  and have 

a s s i s t e d  t h e  Board of t h e  I n s t i t u t e  i n  fo rmula t ing  t h e  

recommendations contained i n  t h i s  r e p o r t .  A l i s t  of those  

persons  who have made w r i t t e n  submissions t o  us appears  a t  

page 203. 

2 .  General  H i s t o r i c a l  In t roduc t ion  

(1) England 

Freedom of t e s t a t i o n  was a t  one t i m e  regarded by some 
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a s  a  hallmark of Engl i sh  law. This  i s  a  g r o s s  d i s t o r t i o n  

of h i s t o r y .  From a t  l e a s t  t h e  t w e l f t h  cen tury ,  t h e  pre-  

v a i l i n g  Engl i sh  law was t h a t  a  man who had a  wi fe  o r  c h i l d  

could n o t  f r e e l y  d i spose  of a l l  h i s  pe r sona l  p rope r ty  a t  

d e a t h .  I f  a  man d i ed  wi th  a  widow and a  c h i l d  su rv iv ing ,  

h i s  pe r sona l  e s t a t e  was d iv ided  i n t o  t h r e e  equa l  p a r t s ,  t h e  

widow's p a r t ,  t he  b a i r n ' s  p a r t  and t h e  dead ' s  p a r t .  I t  was 

only wi th  r ega rd  t o  t h i s  l a t t e r  p a r t  t h a t  he possessed 

tes tamentary  power. I f  t h e r e  were no i s s u e  of t h e  marr iage,  

t h e  widow's s h a r e  was h a l f  t h e  e s t a t e .  I f  t h e  wi fe  d i d  n o t  

s u r v i v e ,  t h e  c h i l d  o r  c h i l d r e n ' s  sha re  was a l s o  h a l f  t h e  

pe r sona l  p rope r ty .  This  scheme of success ion  t o  pe r sona l ty  

g r a d u a l l y  disappeared i n  p a r t s  of  England i n  t h e  f i f t e e n t h  

cen tu ry ,  p a r t i c u l a r l y  i n  t h e  southern e c c l e s i a s t i c a l  

Province of Canterbury,  b u t  it d i d  su rv ive  i n  c e r t a i n  a r e a s  

by l o c a l  custom. The system survived i n  t h e  nor thern  

e c c l e s i a s t i c a l  Province of York because c f  t h e  s t r e n g t h  and 

p o p u l a r i t y  which t h e  Church maintained.  I t  surv ived  i n  York 

u n t i l  abo l i shed  by s t a t u t e  i n  1692, except  i n  t h e  C i ty  of 

York i t s e l f  and t h e  C i ty  of Chester .  The t r i p a r t i t e  d i v i s i o n  

was abol i shed  by s t a t u t e  i n  Wales i n  1696, i n  t h e  Ci ty  of 

York i n  1704 and i n  t h e  C i ty  of London i n  1724. I t  appears  

t h a t  t h e  system d i d  su rv ive  i n  some p l aces  t o  a  l a t e r  d a t e  

b u t ,  i n  g e n e r a l ,  it may be s t a t e d  t h a t  freedom of t e s t a t i o n  

wi th  r e s p e c t  t o  pe r sona l ty  p r e v a i l e d  throughout most of  

England by t h e  e i g h t e e n t h  cen tury .  

The r u l e  of pr imogeni ture ,  t h a t  t h e  e l d e s t  male c h i l d  

i s  t h e  h e i r  t o  r e a l t y ,  a rose  i n  t h e  e l even th  and t w e l f t h  

c e n t u r i e s .  Gradually a  measure of freedom of t e s t a t i o n  

developed wi th  r e s p e c t  t o  r e a l t y  through t h e  "use ."  The 

S t a t u t e  of W i l l s  of 1540, a s  amended i n  1542, permi t ted  a l l  

land t o  be devised by w i l l  excep t  f o r  land he ld  by m i l i t a r y  

t e n u r e ,  on ly  two-thi rds  of which could be dev ised .  With 

t h e  a b o l i t i o n  of m i l i t a r y  t enu re  i n  1660, a l l  land he ld  i n  

f r eeho ld  could be devised by w i l l .  However, t h e  freedom 
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t o  dev i se  land by w i l l  was accompanied by t h e  growth of a  

f e t t e r  i n  t h e  form of dower. I n  t h e  t w e l f t h  cen tury ,  it 

became t h e  p r a c t i c e  f o r  a  bridegroom 'o name s p e c i f i c  l ands  

t o  be enjoyed by h i s  w i f e  f o r  l i f e  should she  su rv ive  him. 

Customary dower g radua l ly  a r o s e .  By t h e  fou r t een th  cen tu ry ,  

a  widow could c la im a  one- th i rd  l i f e  i n t e r e s t  i n  t h e  r e a l t y  

he ld  by h e r  husband du r ing  marriage.  The economic p r o t e c t i o n  

accorded t o  a  widow by customary dower was obviously  r e -  

s t r i c t e d  t o  those  whose husbands owned land and,  even among 

t h i s  narrow c l a s s ,  it was very unce r t a in  p r o t e c t i o n  because 

of dev ices  f o r  b a r r i n g  h e r  r i g h t  t o  dower. I n  1833, t h e  

Dower Act pe rmi t t ed  a  husband by deed o r  w i l l  t o  dep r ive  h i s  

wi fe  of  dower. I t  can thus  be s a i d  t h a t  "To ta l  freedom--or 

i r r e s p o n s i b i l i t y - - o f  t e s t a t i o n  a s  a g a i n s t  dependants t h u s  

formal ly  re igned  f o r  j u s t  over  a  hundred y e a r s  i n  England 

and Wales, from t h e  Dower Act 1883 u n t i l  t h e  I n h e r i t a n c e  

(Family P rov i s ion )  Act 1938 came i n t o  ope ra t ion . "  (O.M. S tone ,  

Family Law (1977) ,  p. 159 ) .  The 1938 Eng l i sh  Act and The 

I n h e r i t a n c e  (Provis ion  f o r  Family and Dependants) Act 1975 

which has  now rep laced  i t ,  toge the r  w i th  o t h e r  s i m i l a r  Acts 

i n  t h e  Commonwealth have a l l ,  i n  a  l a r g e  measure, been shaped 

by t h e  p ioneer  l e g i s l a t i o n  of New Zealand of 1900 which 

in t roduced  f l e x i b l e  r e s t r a i n t s  on tes tamentary  freedom. 

(2 )  A lbe r t a  

A lbe r t a  d i d  no t  adopt t h e  New Zealand approach t o  

p r o t e c t  dependants from t h e  i r r e s p o n s i b l e  use  of freedom of 

t e s t a t i o n  u n t i l  1947 when The T e s t a t o r s  Family Maintenance 

Act, S.A. 1947, c .  12 was enacted.  However, Alber ta  was 

t h e  f i r s t  province i n  Canada t o  recognize  t h a t  a  w i f e  

r equ i r ed  p r o t e c t i o n  i n  regard  t o  an unreasonable w i l l  made 

by h e r  husband. I n  1 9 1 0 ,  The Married Women's Re l ie f  Act,  

S.A. 1910 (2nd S e s s i o n ) ,  c .  18 was enac ted .  This  s t a t u t e  

enabled a  widow t o  apply f o r  an allowance o u t  of t h e  e s t a t e  
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i f ,  by h e r  husband's  w i l l ,  she  rece ived  l e s s  than she would 

have done, had he d ied  i n t e s t a t e .  The c o u r t  was empowered 

i n  t h a t  circumstance t o  make such allowance t o  t h e  widow a s  

"may be j u s t  and e q u i t a b l e  i n  t h e  c i rcumstances ."  P r o t e c t i o n  

from an unreasonable w i l l  was n o t  extended t o  a  husband o r  

c h i l d r e n  of t h e  t e s t a t o r  u n t i l  1 9 4 7 .  A t  t h a t  t ime ,  t h e  

i n t e s t a t e  success ion  sha re  ceased t o  be a  c r i t e r i o n  f o r  

a p p l i c a t i o n .  I n  1955, t h e  Act was amended t o  permit  an 

a p p l i c a t i o n  by dependants when t h e  deceased d i e d  i n t e s t a t e  

(S.A. 1955, c .  6 6 ) .  This  i n d i c a t e d  t h a t  t h e  L e g i s l a t u r e  

recognized t h a t  i n  some circumstances t h e  r u l e s  of i n t e s t a t e  

success ion  might n o t  provide f o r  proper maintenance f o r  

dependants of  a  deceased person.  The ca tegory  of dependants 

was a l s o  en la rged  i n  1969 t o  i nc lude  i l l e g i t i m a t e  c h i l d r e n  

of a  woman and t h o s e  of a  man i n  s p e c i f i e d  c i rcumstances  

(S.A. 1969, c .  3 3 ) .  By 1969, The Family Rel ie f  Act had 

b a s i c a l l y  assumed i t s  p r e s e n t  form. 

I n  o r d e r  t o  complete t h e  h i s t o r i c a l  p i c t u r e  of pro- 

t e c t i o n  which i s  accorded a t  dea th ,  it i s  necessary  t o  

mention The Dower Act,  which was f i r s t  enac ted  i n  1917 (S.A. 

1917, c .  1 4 ) .  A lbe r t a  has  never  had common law dower. 

Par l iament  i n  1886 passed The T e r r i t o r i e s  Real Proper ty  Act 

( S . C .  1886, c .  26) which in t roduced  t h e  Torrens  system of 

r e g i s t r a t i o n  of t i t l e s  t o  land.  The 1886 Act abol i shed  

dower and c u r t e s y  ( s e c t i o n s  8  and 9 )  a s  t h e s e  encumbrances 

on t h e  t i t l e  were regarded a s  i n c o n s i s t e n t  wi th  a  land 

r e g i s t r a t i o n  system (W.F. Bowker, "Reform of t h e  Law of 

Dower i n  Alber ta"  (1955-61), 1 Alber ta  L .  Rev. 501 a t  p .  

502 ) .  The Dower Act of  1 9 1 7  fol lowed t h e  g e n e r a l  p a t t e r n  

of t h e  "homestead" l e g i s l a t i o n  of some of t h e  western  s t a t e s  

of  t h e  United S t a t e s .  Sec t ion  4 of  t h e  Act gave a  widow a  

l i f e  e s t a t e  i n  t h e  homestead a r i s i n g  on her  husband's  dea th  

and provided t h a t  any d i s p o s i t i o n  wi thout  t h e  w i f e ' s  consent  

was t o  be n u l l  and void.  The p r o t e c t i o n  accorded t h e  widow 
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was extended t o  t h e  widower by The Dower Act, 1948, S.A. 

3 .  Forced Share  o r  J u d i c i a l  D i sc re t ion  

Almost every l e g a l  system recognizes  t h a t  t h e r e  i s  a  

s o c i a l  i n t e r e s t  worthy of l e g a l  p r o t e c t i o n  by providing 

t h a t  t h e  f i n a n c i a l  r e s p o n s i b i l i t i e s  of  mar r iage ,  and usua l ly  

parenthood,  a r e  n o t  t o  be te rmina ted  by dea th .  The most 

p r e v a l e n t  system i s  t h e  forced  sha re  o r  " l e g i t i m "  system. 

The su rv iv ing  spouse o r  c h i l d r e n  of t h e  deceased may be 

e n t i t l e d  t o  a  s p e c i f i e d  p o r t i o n  of t h e  deceased ' s  e s t a t e  

wi th  t h e  deceased ' s  t es tamentary  freedom extending only t o  t he  

remaining p o r t i o n .  Under French law, t h e  su rv iv ing  spouse 

does n o t  have a  fo rced  s h a r e  b u t  i s  accorded economic 

p r o t e c t i o n  through t h e  community of p rope r ty  regime. Most 

s t a t e s  i n  t h e  United S t a t e s  have adopted a  fo rced  sha re  

system b u t  only  i n  favour  of t h e  su rv iv ing  spouse.  

New Zealand i n  t h e  1890 ' s  wi tnessed t h e  c l a s h  between 

t h e  p r i n c i p l e  of freedom of t e s t a t i o n  a s  embodied by t h e  

r ece ived  law of England and t h e  p r i n c i p l e  of t h e  forced  sha re  

w i th  which many of i t s  S c o t t i s h  s e t t l e r s  were f a m i l i a r .  I n  

1896, S i r  Robert S tou t  in t roduced a  B i l l  e n t i t l e d  "Limi ta t ion  

of D i spos i t i on  by W i l l . "  This  embodied t h e  S c o t t i s h  c i v i l  

law p o s i t i o n  t h a t  a  man might on ly  d i spose  by w i l l  of  one- 

t h i r d  of h i s  e s t a t e  i f  he was surv ived  by bo th  a  wi fe  and 

c h i l d ,  and of one-half i f  he was survived on ly  by a  wi fe  o r  

c h i l d .  A s i m i l a r  B i l l  was in t roduced  i n  1897 wi th  t h e  on ly  

modi f ica t ion  being an enlargement i n  t h e  f a c t i o n  of t h e  

e s t a t e  t h a t  could be f r e e l y  disposed of by w i l l .  Both t h e s e  

B i l l s  m e t  w i th  d e f e a t .  I n  1898, a  compromise s o l u t i o n  

between abso lu t e  freedom of t e s t a t i o n  and a  fo rced  sha re  

c a l l e d  "The T e s t a t o r ' s  Family Provis ion  o u t  of E s t a t e  B i l l "  

was in t roduced  by Robert McNab. I t  d i d  n o t  p rov ide  f o r  any 

forced  s h a r e  b u t  would have simply enabled t h e  c o u r t  t o  
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provide maintenance o u t  of t h e  e s t a t e  f o r  a  spouse o r  

c h i l d r e n  where t h e  w i l l  had n o t  p roper ly  provided f o r  them. 

This  B i l l  was again  de fea t ed  b u t  it d i d  con ta in  t h e  b a s i c  

p r i n c i p l e  of  f l e x i b l e  r e s t r a i n t  on freedom of t e s t a t i o n  

through r e l i a n c e  upon j u d i c i a l  d i s c r e t i o n .  The second 

McNab B i l l  was in t roduced  i n  1900 and was enacted a s  The 

T e s t a t o r ' s  Family Maintenance Act,  1900. This  Act gave t h e  

c o u r t  t h e  d i s c r e t i o n a r y  power t o  make an o r d e r  o u t  of t h e  

e s t a t e  f o r  proper  maintenance and suppor t  i f  t h e  t e s t a t o r  

f a i l e d  t o  make adequate p rov is ion  f o r  h i s  spouse o r  

c h i l d r e n .  This  s t a t u t e  has served a s  a  b a s i c  model and has  

been adopted by a l l  n ine  common law provinces  of Canada and 

by t h e  two t e r r i t o r i e s .  I t  has  a l s o  been adopted by a l l  t h e  

A u s t r a l i a n  s t a t e s  and t e r r i t o r i e s  and by England. I n  t h e  

United S t a t e s ,  Oregon has  adopted it i n  a  modified form. 

4 .  Summary of General Conclusions 

The success  of  t h i s  bold  l e g i s l a t i v e  experiment by 

New Zealand i s  due t o  t h e  s a t i s f a c t o r y  r e c o n c i l i a t i o n  of 

two b a s i c  s o c i a l  i n t e r e s t s  of t h e  law of success ion .  One 

i s  tes tamentary  freedom and t h e  o t h e r  i s  t h a t  dependants of 

t h e  deceased should r ece ive  proper  maintenance. Proper 

maintenance f o r  dependants has  two a s p e c t s .  One recognizes  

t h e  r e s p o n s i b i l i t y  of t h e  deceased t o  h i s  dependants which 

is of an i n d i v i d u a l  n a t u r e .  The deceased should n o t  be 

permi t ted  t o  l eave ,  wi thout  proper  suppor t ,  persons  who 

s tood  i n  a  c e r t a i n  f a m i l i a l  r e l a t i o n s h i p  t o  him a t  h i s  dea th .  

The o t h e r  i s  t h e  s o c i a l  r e s p o n s i b i l i t y  o f  t h e  deceased t o  

t h e  s t a t e .  The deceased should provide proper  maintenance 

t o  h i s  dependants i n  o rde r  t h a t  they w i l l  n o t  have t o  be 

supported from p u b l i c  funds .  

I t  may be argued t h a t  ano ther  s o c i a l  i n t e r e s t  i n  

regard  t o  success ion  law i s  t h a t  it should provide a  f a i r  

sha re  t o  a  spouse and c h i l d r e n .  I n  t h e  nex t  s e c t i o n  of t h i s  
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r e p o r t ,  w e  w i l l  s t a t e  our  view about t h e  proper ty  r i g h t s  

which should be accorded t h e  su rv iv ing  spouse i n  t h e  e s t a t e  

of t h e  deceased spouse.  We a r e ,  however, of  t h e  opinion 

t h a t  p a r e n t s  f u l f i l  t h e i r  o b l i g a t i o n s  t o  c h i l d r e n  who a r e  

n o t  d i s a b l e d ,  by suppor t ing  them u n t i l  they a t t a i n  t h e  age 

of e igh teen  y e a r s  o r  u n t i l  they have completed t h e i r  educa- 

t i o n  o r  t r a i n i n g .  A lbe r t a  d i d  n o t  fol low t h e  New Zealand 

example of pe rmi t t i ng  c h i l d r e n  t o  apply i r r e s p e c t i v e  of age. 

I n  1947, The T e s t a t o r s  Family Maintenance Act,  S.A. 1947, 

c .  12 f i r s t  permi t ted  c h i l d r e n  t o  apply f o r  an award o u t  of  

t h e  e s t a t e  of t h e  t e s t a t o r  b u t  able-bodied c h i l d r e n  had t o  

be under t h e  age of n ine teen  yea r s  a t  h i s  dea th .  The age 

l i m i t  was i nc reased  t o  twenty-one i n  1969, (S.A. 1969, c.  3 3 ) ,  

bu t  a s  a  consequence of t h e  enactment of The Age of Major i ty  

Act, S.A. 1 9 7 1 ,  c .  1, it was reduced t o  e igh teen  y e a r s  i n  

1971. W e  have concluded t h a t  an age l i m i t a t i o n  should be 

r e t a i n e d .  This  p o s i t i o n  was a l s o  t h a t  adopted by a  l a r g e  

ma jo r i t y  of  those  who commented upon t h e  Working Paper o r  t h e  

Memorandum f o r  Discuss ion.  

We have t h e r e f o r e  concluded t h a t  t h e  p r e s e n t  p o l i c y  

of The Family Rel ie f  Act should be preserved.  We b e l i e v e  

t h a t  t es tamentary  freedom should remain unimpaired pro- 

vided t h a t  t h e  deceased has made adequate p rov i s ion  f o r  

t h e  proper  maintenance and suppor t  of persons  s tanding  i n  

a  c e r t a i n  f a m i l i a l  r e l a t i o n s h i p .  This  view involves  r e -  

l i a n c e  upon broad j u d i c i a l  d i s c r e t i o n  t o  determine whether 

r e l i e f  w i l l  be g ran ted  and t h e  amount. With regard  t o  t h e  

su rv iv ing  spouse,  we do n o t  b e l i e v e  a  fo rced  sha re  would.. 

provide app rop r i a t e  economic p r o t e c t i o n .  When we i n i t i a l l y  

made t h i s  d e c i s i o n ,  we assumed t h a t  t h e  su rv iv ing  spouse 

would have a  p roper ty  i n t e r e s t  i n  t h e  a s s e t s  of t h e  deceased 

spouse under a  matrimonial  p roper ty  s t a t u t e .  Although The 

Matrimonial Proper ty  Act passed a t  t h e  1978 sp r ing  s e s s i o n  

of t h e  L e g i s l a t u r e  does n o t  confer  any r i g h t s  upon t h e  

su rv iv ing  spouse who was l i v i n g  wi th  t h e  o t h e r  spouse a t  
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t h e  t ime  of t h e  dea th ,  we remain convinced t h a t  a  fo rced  

s h a r e  i s  i n a p p r o p r i a t e .  With regard  t o  an a d u l t  able-bodied 

c h i l d ,  our  view i s  t h a t  a  pa ren t  owes no f u r t h e r  duty  and 

should be f r e e  t o  p r e f e r  t h e  widow o r  widower, t o  p r e f e r  one 

c h i l d  over  another  o r  t o  d i s i n h e r i t  a l l  ch idren .  With 

regard  t o  an a d u l t  c h i l d  who i s  d i s a b l e d ,  we th ink  t h a t  t h e  

pa ren t  owes a  duty  of suppor t .  

I f  t h e  e s t a t e  i s  sma l l ,  a  fo rced  sha re  w i l l  n o t  provide 

adequate p r o t e c t i o n  f o r  a  su rv iv ing  spouse o r  o t h e r  dependants.  

I f  t h e  e s t a t e  is l a r g e ,  a  fo rced  sha re  may i n t e r f e r e  wi th  

t h e  freedom t o  d i spose  of p roper ty  by w i l l  when p r o t e c t i o n  

of t h e  su rv iv ing  spouse o r  o t h e r  dependants does n o t  war ran t  

t h e  i n t e r f e r e n c e  wi th  t h i s  freedom. A fo rced  s h a r e  may 

provide an unnecessary and perhaps undeserved w i n d f a l l .  

Only a  s t a t u t e  which g ives  t h e  judge d i s c r e t i o n  i n  determin- 

i n g  what i s  r equ i r ed  f o r  maintenance w i l l  ensure  t h e  maximum 

amount of t es tamentary  freedom and, a t  t h e  same t ime ,  provide 

proper  maintenance f o r  dependants.  

We have a l s o  concluded t h a t  it i s  impera t ive  t h a t  t h e  

p r o t e c t i o n  t o  dependants accorded by t h i s  s t a t u t e  should 

be a s  e f f e c t i v e  a s  i s  p o s s i b l e .  W e  w i l l  t h e r e f o r e  recommend 

measures which w i l l  provide e f f e c t i v e  p r o t e c t i o n  t o  depend- 

a n t s  a g a i n s t  d i s i n h e r i t a n c e .  Only a  smal l  minor i ty  of 

t e s t a t o r s  u t i l i z e  t h e i r  freedom of t e s t a t i o n  i n  an i r respon-  

s i b l e  way and leave dependants wi thout  p roper  maintenance. 

Of t h e s e  on ly  a  very  smal l  p ropor t ion  t ake  s t e p s  t o  avoid 

The Family Rel ie f  Act by s t r i p p i n g  themselves of p rope r ty  

s o  t h a t  t h e r e  a r e  i n s u f f i c i e n t  o r  no a s s e t s  i n  t h e i r  e s t a t e  

o u t  of which an o r d e r  i n  favour  of a  dependant may be made. 

I n  s p i t e  o f  t h e  f a c t  t h a t  t h i s  conduct i s  r e l a t i v e l y  r a r e ,  

w e  have concluded t h a t  t h e  i n j u s t i c e  cannot be permi t ted  

t o  go unremedied and we w i l l  recommend safeguards  a g a i n s t  it 
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5 .  The Re la t ionsh ip  o f  The Family Rel ief  Act and The 
Matrimonial Proper ty  Act 

I n  Report No. 1 8 ,  Matrimonial Proper ty  (August,  1975) , 
our  ma jo r i t y  proposal  was t h a t  dea th  should t e rmina t e  t h e  

s t a t u t o r y  regime and t h e  su rv iv ing  spouse should be e n t i t l e d  

t o  apply t o  t h e  Court f o r  an o r d e r  determining t h e  r i g h t s  of 

t h e  p a r t i e s  i n  t h e  same manner a s  an a p p l i c a t i o n  f o r  a  balanc- 

i ng  payment dur ing  t h e  l i f e t i m e  of both  spouses .  Our minor i ty  

p roposa l  a l s o  contained t h e  recommendation t h a t  t h e  su rv iv ing  

spouse of a  deceased person should be a b l e  t o  apply f o r  a  

matr imonial  p roper ty  o r d e r .  

The Matrimonial Proper ty  Act passed a t  t h e  s p r i n g  s e s s i o n  

of t h e  L e g i s l a t u r e  bu t  n o t  y e t  proclaimed does n o t  provide 

f o r  a  matrimonial  p roper ty  o rde r  t o  be made where t h e  marriage 

has  been te rmina ted  by t h e  dea th  of one spouse where t h e  

spouses were l i v i n g  toge the r .  The Matrimonial P rope r ty  Act 

permi t s  an o r d e r  t o  be made only where t h e  marr iage has  

broken down du r ing  t h e  l i f e t i m e  of both  spouses.  A su rv iv ing  

spouse,  which by t h e  Act i nc ludes  a  former spouse o r  a  p a r t y  

t o  a  void  o r  vo idab le  marr iage ,  w i l l  on ly  be a b l e  t o  apply i f  

an a p p l i c a t i o n  could have been commenced immediately be fo re  

t h e  dea th  of t h e  o t h e r  spouse,  i . e .  i f  t h e  r i g h t  t o  apply 

has  c r y s t a l l i z e d  i n  accordance wi th  s e c t i o n  5 and t h e  s e c t i o n  

6 l i m i t a t i o n  per iod  f o r  b r ing ing  t h e  a p p l i c a t i o n  has  n o t  run .  

With t h e  except ion of one member, t h e  Board r e g r e t s  

t h a t  The Matrimonial Proper ty  A c t  does n o t  permi t  a  su rv iv ing  

spouse t o  apply f o r  a  matrimonial  p roper ty  o r d e r  o u t  of t h e  

e s t a t e  of the deceased spouse where t h e  marr iage has n o t  

broken down dur ing  t h e  l i f e t i m e  of t h e  p a r t i e s .  It i s  n o t ,  

however, our  purpose t o  c r i t i c i z e  a  dec i s ion  which has been 

made by t h e  Government and t h e  L e g i s l a t u r e .  W e  a r e ,  however, 

of t h e  opinion t h a t  it i s  our  du ty  t o  i n d i c a t e  t h e  unequal 

treatment which some su rv iv ing  spouses w i l l  r e c e i v e  depending 
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upon whether such a spouse i s  o r  i s  n o t  e n t i t l e d  t o  a 

matrimonial  p roper ty  o rde r .  I n  a s i g n i f i c a n t  number of c a s e s ,  

t h i s  d i s p a r i t y  i n  t rea tment  w i l l  n o t  be capable of being 

equa l ized  through The Family Rel ie f  Act. 

The Family Rel ief  Act i s  e s s e n t i a l l y  a suppor t  s t a t u t e  

and is based on t h e  need of t h e  a p p l i c a n t .  Need i s  a f l e x i b l e  

concept b u t  it does n o t  encompass t h e  e q u i t a b l e  sha r ing  of 

an e s t a t e .  The Matrimonial Proper ty  Act is a s t a t u t e  t h e  

primary purpose of which i s  t o  provide f o r  an e q u i t a b l e  

d i v i s i o n  of p roper ty  and n o t  t o  provide f o r  need. I t  i s  

d i f f i c u l t  t o  perce ive  how a s t a t u t e  which i s  based on need 

can i n  a l l  c a s e s  o b t a i n  f o r  t h e  su rv iv ing  spouse a d i v i s i o n  

of p rope r ty  which i s  a s  generous a s  would flow from a 

s t a t u t e  which i s  based on e q u i t a b l e  sha r ing .  

We w i l l  cons ider  t h e  p o s s i b l e  d i s p a r i t y  i n  p roper ty  

r i g h t s  between t h e  su rv ivo r  of spouses who have l i v e d  

s e p a r a t e l y  and a p a r t  and t h e  su rv ivo r  of spouses who have 

cont inued t o  l i v e  t oge the r  u n t i l  dea th .  For i n s t a n c e ,  a  

w i f e  who had been l i v i n g  s e p a r a t e l y  f o r  one year  would be 

e n t i t l e d  t o  a matrimonial  p rope r ty  o rde r  from h e r  husband's  

e s t a t e ,  provided t h a t  t h e  s epa ra t ion  had commenced n o t  more 

than  two y e a r s  be fo re  t h e  husband's  dea th .  She would be 

e n t i t l e d  t o  h a l f  of t h e  p rope r ty  acqui red  by t h e  spouses 

du r ing  marr iage un le s s  t h e  Court  considered such a d i s t r i b u -  

t i o n  would n o t  be j u s t  and e q u i t a b l e .  I f  t h i s  p rope r ty  

d i s t r i b u t i o n  t o g e t h e r  w i th  any b e n e f i t  she  rece ived  under 

t h e  w i l l ,  o r  on t h e  i n t e s t a c y  of h e r  husband, d i d  no t  provide 

h e r  w i th  proper  maintenance and suppor t ,  she  would a l s o  be 

a b l e  t o  apply f o r  an o rde r  under The Family Rel ie f  Act.  The 

wi fe  who was l i v i n g  wi th  h e r  husband a t  t h e  t i m e  of h i s  

d e a t h  would n o t  be  e n t i t l e d  t o  a matrimonial  p roper ty  o r d e r .  

I f  h e r  husband had made a w i l l  which gave h e r  l i t t l e  o r  none 

of h i s  p rope r ty ,  her  only  remedy would be t o  apply under The 

Family Rel ie f  Act. The judge under t h i s  s t a t u t e  is empowered 
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on ly  t o  make an o r d e r  which w i l l  provide h e r  wi th  proper  

maintenance and suppor t .  I f  t h e  husband 's  e s t a t e  i s  sub- 

s t a n t i a l ,  t h e  t o t a l  va lue  of t h e  proper ty  rece ived  by t h e  

su rv iv ing  wi fe  who was l i v i n g  wi th  h e r  husband a t  t h e  t i m e  

of h i s  dea th  may be cons iderab ly  less than h a l f  t h e  value 

of t h e  p rope r ty  acqui red  by t h e  spouses dur ing t h e  marr iage.  

A wi fe  who was l i v i n g  with  h e r  husband when he d i ed  may 

r e c e i v e  a sma l l e r  share  of h e r  husband 's  e s t a t e  than  a w i f e  

who has  been l i v i n g  s e p a r a t e l y  from h e r  husband f o r  a per iod  

of a t  l e a s t  one year  preceding h i s  d e a t h ,  even though a l l  

o t h e r  c i rcumstances  a r e  t he  same. 

The d i s p a r i t y  i n  t h e  t rea tment  accorded t h e  w i f e  who i s  

l i v i n g  wi th  h e r  husband a s  compared wi th  t h e  t rea tment  accorded 

t h e  w i fe  who has  s epa ra t ed  i s  n o t  nea r ly  a s  s i g n i f i c a n t  i n  

regard  t o  smal l  e s t a t e s  a s  t h e  su rv iv ing  spouse may be 

awarded t h e  whole e s t a t e  under The Family Rel ie f  Act. However, 

even wi th  regard  t o  smal l  e s t a t e s  t h e  su rv iv ing  wi fe  who has 

been l i v i n g  wi th  h e r  husband may be a t  a  d isadvantage compared 

wi th  a wi fe  who has  been l i v i n g  s e p a r a t e l y  and a p a r t  where 

she  i s  n o t  t h e  s o l e  dependant under The Family Rel ie f  Act. 

Sec t ion  15 of The Matrimonial Proper ty  Act provides  t h a t  money o r  

p rope r ty  u t i l i z e d  t o  s a t i s f y  a matrimonial  p rope r ty  o r d e r  i s  

deemed n o t  t o  be p a r t  of t h e  e s t a t e  wi th  r e s p e c t  t o  a c la im 

by a dependant under The Family Rel ie f  Act. The su rv iv ing  

wi fe  who has  l i v e d  w i t h  h e r  husband up t o  h i s  dea th  w i l l  n o t  

have t h e  advantage of s e c t i o n  15 and w i l l  have t o  compete w i th  

o t h e r  dependants under The Family Rel ie f  Act. 

W e  concede t h a t  The Matrimonial Proper ty  Act undoubtedly 

d e a l s  w i th  t h e  g r e a t  ma jo r i t y  of  cases  i n  which t h e  d i v i s i o n  

of p rope r ty  belonging t o  marr ied persons  becomes a conten t ious  

i s s u e .  We b e l i e v e  t h a t ,  i f  spouses a r e  l i v i n g  t o g e t h e r  a t  

d e a t h ,  t h e  spouse who d i e s  f i r s t  w i l l ,  b u t  f o r  t h e  excep t iona l  

c a s e ,  d i s p o s e  of h i s  p roper ty  by w i l l  s o  a s  t o  make generous 

p rov i s ion  f o r  t h e  su rv iv ing  spouse. We are,however, d i s t u r b e d  
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t h a t ,  i n  t h e  excep t iona l  c a s e ,  a  w i f e  who has  cont inued t o  

l i v e  wi th  h e r  husband u n t i l  h e r  husband 's  dea th  may n o t  re- 

c e i v e  a s  l a r g e  a  sha re  of t h e  proper ty  of t h e  husband a s  a  

w i f e  who has  been l i v i n g  s e p a r a t e l y  f o r  a  year  p r i o r  t o  h e r  

husband's  dea th  and who i s  e n t i t l e d  t o  a  matrimonial  p roper ty  

o rde r .  I n  some c a s e s ,  t h i s  un fo r tuna t e  d i s p a r i t y  i n  thn  

proper ty  r i g h t s  of  t h e  su rv iv ing  spouse who i s  n o t  e n t i t l e d  

t o  a  matrimonial  p roper ty  o rde r  may be f u l l y  o r  p a r t i a l l y  

c o r r e c t e d  through a  judge e x e r c i s i n g  h i s  d i s c r e t i o n  under The 

Family Rel ie f  Act and making an o r d e r  o u t  of t h e  e s t a t e  i n  

favour  of t h e  su rv iv ing  spouse. I f  The Family Rel ie f  Act 

con t inues  t o  be  a  s t a t u t e  based on t h e  need of t h e  a p p l i c a n t ,  

t h e r e  w i l l  be some cases  i n  which no o rde r  can be made. 

We have considered whether The Family Rel ie f  A c t  should 

be r e s t r u c t u r e d  t o  compensate f o r  t h e  f a c t  t h a t  when a  

marr iage i s  terminated by dea th ,  t h e  su rv iv ing  spouse who was 

l i v i n g  wi th  t h e  deceased spouse i s  n o t  e n t i t l e d  t o  apply f o r  

a  matr imonial  p rope r ty  order .  W e  have concluded t h a t  The 

Family Re l i e f  Act should cont inue  t o  be a  suppor t  s t a t u t e .  

I f  t h e r e  i s  t o  be an e q u i t a b l e  d i v i s i o n  of p rope r ty  acqui red  

by p a r t i e s  t o  a  marr iage,  we b e l i e v e  a s  we s t a t e d  i n  our  

Matrimonial Proper ty  Report t h a t  t h i s  should be achieved 

through a  matrimonial  p roper ty  s t a t u t e .  

I1 

THE PRESENT LAW 

1. General  

The fundamental p a t t e r n  of The Family Rel ie f  Act i s  

simple.  I t  provides  f o r  an award from an e s t a t e  f o r  t h e  

maintenance of t h e  su rv iv ing  spouse and a l i m i t e d  c l a s s  

of c h i l d r e n .  The maintenance must come from t h e  n e t  
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e s t a t e  a f t e r  payment of c la ims a g a i n s t  t h e  deceased. An 

e l i g i b l e  dependant may apply t o  t h e  c o u r t  w i th in  s i x  

months of t h e  g r a n t  o f  p roba te  o r  admin i s t r a t i on .  There 

is  p rov i s ion  f o r  l a t e  a p p l i c a t i o n  bu t  only  i n  regard  t o  

t h a t  p a r t  of t h e  e s t a t e  which remains und i s t r i bu t ed .  

The c o u r t  w i l l  determine whether t he  w i l l  o r  The I n t e s t a t e  

Succession Act has made "adequate p rov is ion  f o r  t h e  

proper  maintenance and support"  of  t h e  dependant. I f  

t he  answer is  ' n o ' ,  t h e  c o u r t  has a d i s c r e t i o n  t o  o rde r  

t h a t  s u i t a b l e  p rov i s ion  be made o u t  of t h e  e s t a t e ,  o r  

it may r e f u s e  t he  a p p l i c a t i o n  on t h e  grounds o f  t h e  

c h a r a c t e r  and conduct of  t he  c la imant .  The o rde r  may be 

f o r  a lump sum o r  p e r i o d i c  paTyments and t h e  l a t t e r  may 

be va r i ed  by a subsequent o rde r .  

W e  w i l l  now e l a b o r a t e  on some of t h e  s i g n i f i c a n t  

f e a t u r e s  of  t h e  Act. 

2. The Right t o  Apply 

Only a "dependant" may apply f o r  r e l i e f  under t h e  

A c t .  The word "dependant" does n o t  have i t s  ord inary  

meaning bu t  is l i m i t e d  t o  t h e  fol lowing c a t e g o r i e s  of  

persons  : 

- t he  spouse of t h e  deceased;  

- a c h i l d  of t he  deceased who i s  under t h e  

age of e igh teen  a t  t h e  t i m e  of t h e  

deceased ' s  death;  

- a c h i l d  of t he  deceased who is  e igh teen  

yea r s  of  age o r  over a t  t h e  t i m e  of t h e  

deceased ' s  death  and unable by reason 

of mental o r  phys i ca l  d i s a b i l i t y  t o  e a r n  

a l i ve l ihood .  
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"Child" inc ludes  a posthumous c h i l d  and t h e  i l l e g i t i m a t e  

c h i l d  of a deceased woman. The i l l e g i t i m a t e  c h i l d  of a 

deceased man who has  acknowledged t h e  p a t e r n i t y  of t h e  

c h i l d  o r  who has been dec la red  the  f a t h e r  by an a f f i l i a -  

t i o n  o rde r  i s  included.  Also included i s  an adopted 

c h i l d ;  s e c t i o n  60 of The Child Welfare Act, R.S.A. 1 9 7 0 ,  

c .  45, p rov ides  t h a t  " f o r  a l l  purposes an adopted c h i l d  

becomes upon adoption the  c h i l d  of t h e  adopt ing p a r e n t s . "  

A c h i l d  whose p a r e n t s  subsequently in ter-marry i s  a l s o  

included by v i r t u e  of The Legitimacy Act, R.S.A. 1970, 

c. 205, s. 2. 

P a r t i e s  t o  a l i m i t e d  c l a s s  of void  marr iages  and 

t h e i r  c h i l d r e n  a r e  by s e c t i o n  3 given t h e  same r i g h t s  

under t h e  Act a s  though t h e  marriage were v a l i d .  I t  

a p p l i e s  only  t o  p a r t i e s  who have gone through a marr iage 

ceremony fol lowing a j u d i c i a l  d e c l a r a t i o n  of presumption 

o f  dea th  of t h e  spouse of one of t he  p a r t i e s  and t h e  

marr iage is void because the  spouse presumed dead was 

a l i v e  a t  t h e  t i m e  of t h e  marriage ceremony. 

3 .  Discre t ionary  Power and I t s  Exercise  

The Family Rel ie f  Act does n o t  confer  a l e g a l  r i g h t  

upon any dependant t o  r e c e i v e  a p o r t i o n  of t h e  e s t a t e  

b u t  merely empowers t h e  c o u r t  t o  make an o rde r  g ran t ing  

o u t  of t h e  e s t a t e  such provis ion  a s  it deems adequate f o r  

t h e  proper  maintenance and suppor t  of t h e  dependant 

( s e c t i o n  4 ( 1 ) ) .  The word "proper" can be i n t e r p r e t e d  a s  

r e q u i r i n g  a cons ide ra t ion  of a l l  t h e  c i rcumstances ,  n o t  

only  t h e  needs of t h e  dependants and the  money o r  p roper ty  

a v a i l a b l e  f o r  t h e i r  maintenance, bu t  a l s o  t h e  moral 

p o s i t i o n  of t h e  c la imant  vis-a-vis  t h e  deceased and o t h e r  

persons  having a claim. This i n t e r p r e t a t i o n  i s  emphasized 
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by s e c t i o n  4 ( 2 )  which says  t h a t  t he  judge may " inqu i r e  

i n t o  and consider  a l l  ma t t e r s  t h a t  he deems should be 

f a i r l y  taken i n t o  account i n  dec id ing  upon t h e  appl ica -  

t i o n " ,  and i n  p a r t i c u l a r  may i n q u i r e  i n t o  t h e  reasons  

of t he  deceased f o r  h i s  a c t i o n s  and omissions i n  connec- 

t i o n  wi th  t he  d i s p o s i t i o n  of h i s  e s t a t e .  Under s e c t i o n  

4 ( 5 )  t h e  judge "may r e f u s e  t o  make an o rde r  i n  favour 

of any dependant whose c h a r a c t e r  o r  conduct i s  such a s  

i n  t h e  opinion of t h e  judge d i s e n t i t l e s  t h e  dependant 

t o  t h e  b e n e f i t  of  an o rde r  under t h i s  Act." 

The p r i n c i p l e s  upon which t h e  c o u r t ' s  d i s c r e t i o n  

should be exe rc i sed  have, i n  t h e  course of t h e  y e a r s ,  

been developed i n  t he  cases  r e l a t i n g  t o  t h i s  Act and t o  

s i m i l a r  l e g i s l a t i o n  i n  o t h e r  j u r i s d i c t i o n s .  

Alber ta  case  law seems t o  suppor t  t h e  fol lowing 

gene ra l  s ta tements  : 

- t h a t  a l l  r e l e v a n t  circumstances must be 

considered;  

- t h a t  i n  each case  t he  f i r s t  i n q u i r y  i s  

t o  determine t h e  need of t he  a p p l i c a n t  

f o r  maintenance and suppor t ;  

- t h a t  proper  maintenance and suppor t  is 

no t  l i m i t e d  t o  bare  n e c e s s i t i e s  b u t  must 

be decided wi th  r e f e rence  t o  a v a r i e t y  

of c i rcumstances  which inc lude  t h e  p r i o r  

s tandard  of l i v i n g ,  t h e  s i z e  of t h e  

e s t a t e  and t h e  s i t u a t i o n  of o t h e r s  having 

a c la im upon t h e  deceased; 
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- t h a t  t h e  Act does confer  power upon a  

judge t o  make a  new w i l l  f o r  t h e  t e s t a t o r  o r  

t o  a l t e r  t h e  r u l e s  of i n t e s t a t e  success ion  

bu t  only  f o r  t he  purpose of p rov id ing  

proper  maintenance and suppor t  f o r  

dependants; 

- t h a t  a  widow occupies a  favoured p o s i t i o n  

and is  e n t i t l e d  t o  more ample p rov i s ion  

than t h e  c h i l d r e n  i f  t h e  l a t t e r  a r e  

p h y s i c a l l y  and mental ly  a b l e  t o  mainta in  

and suppor t  themselves. 

Sees I n  r e  Willan E s t a t e  (1951-52), 4 W . W . R .  

(N.S.) 1 1 4  (A l t a .  S.C.) ; 

I n  r e  Barclay E s t a t e  (19521, 5 W.W.R. 

(N.S.) 308 (Al ta .  S.C.); 

I n  re Maitland E s t a t e  (1953-541, 10 W.W.R. 

(N.S.) 673 (Al t a .  App. D i v . ) ;  
R e  Edwards E s t a t e ;  ( 1 9 6 1 - 6 2 ) ,  36 W . W . R .  605 

(Al ta .  App. Div . ) ;  

Re Chugg E s t a t e  (1965) ,  51 W.W.R. 666 

(Al ta .  ~ p p .  Div. ) . 

4. Character  and Conduct 

The cases  i n d i c a t e  t h a t  t h e  judges a r e  h e s i t a n t  t o  

t ake  i n t o  cons ide ra t ion  t h e  c h a r a c t e r  and conduct of t h e  

a p p l i c a n t .  I n  I n  re Willan E s t a t e ,  Egbert  J. thought  it 

was n o t  p a r t  of  t he  du ty  of t he  judge on an a p p l i c a t i o n  

under t h e  Act t o  weigh t h e  r e l e v a n t  m e r i t s  and f a u l t s  

d i sp l ayed  by t h e  husband and wi fe  du r ing  t h e i r  m a r i t a l  

l i f e .  



The word "conduct" does n o t  n e c e s s a r i l y  mean bad 

conduct o r  misconduct. I t  could r e f e r  t o  t h e  making of 

an agreement under which t h e  dependant waives h i s  r i g h t s  

under The Family Rel ie f  Act, o r  it might r e l a t e  t o  t h e  

f a c t  t h a t  t h e  a p p l i c a n t  has  helped t o  b u i l d  up t h e  e s t a t e  

about which t h e  a p p l i c a t i o n  i s  made ( R e  Berube, [19731 

3 W.W.R. 180 (Al t a .  App. Div. ) ) . 

Deser t ion,  t h e  i n s t i t u t i o n  of d ivorce  proceedings  

and i l l - t r e a t m e n t  of t h e  t e s t a t o r  by t h e  p a r t y  c la iming 

r e l i e f  have been held  t o  c o n s t i t u t e  d i s e n t i t l i n g  conduct 

(Re F i sche r  E s t a t e  (1960) ,  31 W.W.R. 697 (B.C.S.C.); Re 
Cassidy ( 1 9 6 6 ) ,  5 4  D.L.R. (2d)  329 (Sask. Q.B.) 1 ,  b u t  

where e f f o r t s  a r e  made t o  make up f o r  t h e  bad conduct an 

award may be made (Barker v. Westminster T rus t  Company, 

[I9411 3 W.W.R. 4 7 3  (B.C.C.A.))  . 

5. Cont rac t ing  Out 

So f a r  a s  t h e  c o u r t s  of Alber ta  a r e  concerned a 

c o n t r a c t  o r  agreement between husband and wi fe  under 

which t h e  dependant spouse g i v e s  up h i s  o r  h e r  r i g h t s  

under The Family Rel ief  Act does n o t  o u s t  t h e  c o u r t ' s  

j u r i s d i c t i o n  ( R e  Edwards E s t a t e ,  R e  Berube, Re Chugg 

E s t a t e )  . 

6. D i spos i t i ons  Before Death 

The Alber ta  Family Rel ie f  Act does n o t  dea l  w i t h  

i n t e r  v ivos  g i f t s  and t r a n s f e r s  of p rope r ty  t o  avoid 

c la ims  under t h e  Act. In  Dower v.  Publ ic  Trus tee  (1962) ,  

38  W.W.R. 1 2 9  (Al ta .  S.C.) , t h e  p l a i n t i f f  a l l e g e d  t h a t  

h e r  husband had disposed of a l l  h i s  weal th ,  approximately 

one m i l l i o n  d o l l a r s ,  p r i o r  t o  h i s  dea th  s o  a s  t o  d e f e a t  

any c la im which the  p l a i n t i f f  n i g h t  have f o r  maintenance 
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and suppor t ,  and she contended t h a t  t h e  d i s p o s i t i o n s  

should be set a s ide .  The c o u r t  however he ld  t h a t  s i n c e  

t h e  Act on ly  empowers t h e  c o u r t  t o  make provis ion  o u t  

of t h e  e s t a t e  of t h e  deceased it had no j u r i s d i c t i o n  t o  

g r a n t  a  dependant a  p o r t i o n  of any proper ty  n o t  owned 

by the  deceased a t  t h e  d a t e  of h i s  dea th  and n o t  forming 

a  p a r t  of h i s  e s t a t e  a t  t h a t  time. Also, i n  C o l l i e r  v. 

Yonkers (1967) ,  61 W.W.R. 7 6 1  (Al ta .  App. D iv . ) ,  on an 

a p p l i c a t i o n  by a  husband, it was he ld  t h a t  an i r r e v o c a b l e  

t r u s t  of $100,000, i n  which t h e  w i fe  had reserved  t h e  

income f o r  her  l i f e  w i th  t he  c a p i t a l  t o  be he ld  on her  

dea th  f o r  her  c h i l d r e n  and grandchi ld ren ,  d i d  n o t  form 

p a r t  of t h e  e s t a t e  of t h e  wife.  I t  was t h e r e f o r e  n o t  

a v a i l a b l e  t o  s a t i s f y  an o rde r  under t h e  Act. 

7.  Procedure 

Under s e c t i o n  8 of t h e  Adminis t ra t ion of E s t a t e s  

Act, p o t e n t i a l l y  e l i g i b l e  dependants r e s i d e n t  i n  Canada 

must be n o t i f i e d  of t h e i r  r i g h t s  under The Family Rel ie f  

Act by an a p p l i c a n t  f o r  a  g r a n t  of  p roba te  o r  adminis t ra -  

t i o n .  A dependant who e l e c t s  t o  make an a p p l i c a t i o n  f o r  

r e l i e f  must apply wi th in  s i x  months from t h e  g r a n t  of 

p roba te  o r  of admin i s t r a t i on  according t o  subsec t ion  1 6  (1). 

However, t h e r e  is  p rov i s ion  f o r  l a t e  a p p l i c a t i o n ,  b u t  

on ly  i n  regard  t o  t h a t  p o r t i o n  of t h e  e s t a t e  remaining 

u n d i s t r i b u t e d .  

A judge of t h e  Supreme Court of Alber ta  determines  

whether t h e  a p p l i c a n t  is  wi th in  t h e  d e f i n i t i o n  of a  

dependant under t h e  terms of t h e  Act. Then he e s t a b l i s h e s  

whether t h e  dependant has  been adequately  provided f o r ,  

e i t h e r  i n  t he  t e s t a t o r ' s  w i l l  o r  by p rov i s ion  under The 

I n t e s t a t e  Succession Act, and e x e r c i s e s  h i s  d i s c r e t i o n a r y  

power by e i t h e r  r e f u s i n g  o r  making an award and determin- 

i ng  t h e  amount. 



FUNDAMENTAL BASIS OF THE LEGISLATION 

Before dec id ing  who should be e l i g i b l e  t o  apply a s  

dependants f o r  an award o u t  of  t h e  e s t a t e  o f  a  deceased 

person,  it i s  necessary  t o  s e t  f o r t h  t h e  philosophy upon 

which t h e  l e g i s l a t i o n  should be based. In  o rde r  t o  

enunc ia te  t h i s  philosophy,  we w i l l  cons ider  what o t h e r  

law reform bodies  have s t a t e d  t o  be t h e  p r i n c i p l e  upon 

which t h i s  l e g i s l a t i o n  i s  founded. The Family Law P r o j e c t  

Study f o r  t h e  Ontar io  Law Reform Commission Vol. 3 (1967) 

a t  p. 4 7 4  s t a t e s :  "The no t ion  of dependence u n d e r l i e s  

t e s t a t o r ' s  fami ly  maintenance l e g i s l a t i o n  and recognizes  

maintenance above a l l  e l s e  i n  ma t t e r s  of  success ion  t o  

p roper ty . "  The Ontar io  Law Reform Commission i n  i t s  

Report on Family Law, P a r t  I V  Family Proper ty  Law ( 1 9 7 4 )  

a t  p. 107 s t a t e s :  "As  a  ma t t e r  of  gene ra l  p r i n c i p l e ,  

t h e  c o u r t  should have power t o  cont inue  a g a i n s t  t h e  e s t a t e  

of  t h e  deceased ... any suppor t  o b l i g a t i o n s  i n  e x i s t e n c e  

a t  t he  d a t e  of dea th ,  whether l e g a l  o r  de - f a c t o . "  The 

Succession Law Reform Act, 1977 embodies t h e  p r i n c i p l e  

t h a t  t h e  deceased must have been under a  l e g a l  o b l i g a t i o n  t o  
provide suppor t  o r  was i n  f a c t  p rov id ing  suppor t  immediate- 

l y  be fo re  h i s  dea th  i n  o rde r  t h a t  an a p p l i c a t i o n  may be 

made. However, subsec t ion  64 (d )  r e s t r i c t s  t he  ca tegory  

of dependants t o  a  spouse o r  "common law spouse" ,  a s  

de f ined  i n  subsec t ion  6 4  (b), a  p a r e n t  o r  grandparent ,  

c h i l d ,  g randchi ld  o r  "a  person whom t h e  deceased has 

demonstrated a  s e t t l e d  i n t e n t i o n  t o  t r e a t  a s  a  c h i l d  of 

h i s  family"  ( subsec t ion  6 4 ( a ) ) ,  o r  a  b r o t h e r  o r  s i s t e r  

of t h e  deceased. 

The Law Commission (England) i n  i t s  Report No. 6 1 ,  

Family Provis ion  on Death (1974) , recommended t h a t  a  

su rv iv ing  spouse should no longer  be confined t o  r ece iv ing  

maintenance bu t  should have a  c la im upon family  a s s e t s  
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analogous t o  t h a t  of  a  d ivorced spouse. I f ,  a s  we have 

prev ious ly  s t a t e d ,  any proper ty  r i g h t s  of  a  su rv iv ing  spouse 

i n  t h e  e s t a t e  of t h e  deceased spouse should be confer red  

by a  matrimonial  p roper ty  s t a t u t e ,  t h e  only  r e l e v a n t  p r i n c i p l e  

i s  t h a t  which t h e  Law Commission b e l i e v e s  should be a p p l i c a b l e  

t o  dependants o t h e r  than  t h e  spouse. The Report a t  p .  6 

s t a t e s  t h a t  t h e  " p r i n c i p l e  on which t h e  d e t a i l e d  recommenda- 

t i o n s  of t h i s  r e p o r t  a r e  founded i s  t h a t  f o r  o t h e r  depen- 

d a n t s .  . . t he  func t ion  of family  p rov i s ion  l e g i s l a t i o n  should 

be conf ined,  a s  it i s  a t  p r e s e n t ,  t o  secur ing  reasonable  

p rov i s ion  f o r  t h e i r  maintenance." The p r i n c i p l e  upon which 

t h e  Law Commission b e l i e v e s  t h e  s t a t u t e  should be founded 

a l s o  emerges when it cons ide r s  extending t h e  c l a s s  of 

a p p l i c a n t s  who may apply f o r  family p rov i s ion .  The Commission 

a t  p .  2 5  recommends " t h a t  t h e  c l a s s  of a p p l i c a n t s  e n t i t l e d  t o  

apply f o r  family  p rov i s ion  should be extended t o  inc lude  any 

person who was being wholly o r  p a r t l y  maintained by t h e  

deceased immediately before  h i s  dea th . "  

The Law Reform Committee of Western A u s t r a l i a  i n  

i t s  Report on The P ro t ec t ion  To Be Given To The Family 

and Dependants of a  Deceased Person ( 1 9 7 0 )  i n  paragraph 

35 s t a t e s :  "Bearing i n  mind t h a t  t h e  l e g i s l a t i o n  would 

confer  a  m e r e  r i g h t  t o  apply,  t h e  Committee b e l i e v e s  it 

reasonable  t o  admit t h e  c la im of a  person who a t  t h e  t i m e  

of t he  d e a t h  of t h e  deceased,  was o r d i n a r i l y  a  member of 

h i s  household and was being wholly o r  p a r t l y  maintained 

by him and f o r  whose maintenance he had a  s p e c i a l  moral 

r e s p o n s i b i l i t y . "  The Committee does n o t  s p e c i f y  how 

moral r e s p o n s i b i l i t y  is  t o  be determined bu t  it mentions 

t h a t  it "has i n  mind an a p p l i c a t i o n  by a  de - f a c t o  wi fe  

o r  a  s tep-ch i ld . "  



The Law Reform Commission of New South Wales i n  i t s  

Report No. 28 on T e s t a t o r ' s  Family Maintenance and 

Guardianship of I n f a n t s  Act, 1916 (1977) ,  advocates a 

very  l a r g e  ex t ens ion  i n  t h e  c l a s s e s  of a p p l i c a n t s  who a r e  

e l i g i b l e  t o  apply f o r  r e l i e f .  The p r i n c i p l e  upon which t h e  

Commission b e l i e v e s  t h e  Act should be based can be i n f e r r e d  

from s e c t i o n  6 of i t s  proposed B i l l .  I t  prov ides  a t  p. 20 

t h a t  an e l i g i b l e  a p p l i c a n t  is t h e  su rv iv ing  spouse o r  

c h i l d  of t h e  deceased and any o t h e r  person: 

(i) who was, a t  any t ime,  wholly o r  p a r t l y  
dependent upon t h e  deceased person; 

(ii) who was, a t  any t ime,  a member of a 
household of which t h e  deceased was a 
member; and 

(iii) who is  a person whom t h e  deceased 
person ought n o t ,  i n  t h e  opinion of t h e  
Court ,  t o  have l e f t  wi thout  p rov i s ion  
f o r  h i s  proper  maintenance, educa t ion  
o r  advancement i n  l i f e .  

Subsection 6 ( 2 )  provides  t h a t  a g randchi ld  of t h e  deceased 

person may q u a l i f y  a s  an a p p l i c a n t  even though he has  

never been a member of t h e  household of which t h e  deceased 

was a member. I t  can be i n f e r r e d  t h a t  t h e  Law Reform 

Commission of New South Wales b e l i e v e s  t h a t  t h e  s t a t u s  of 

spouse o r  c h i l d  of t h e  deceased wi thout  any l i m i t a t i o n  a s  

t o  age i s  s u f f i c i e n t  t o  permit  a person t o  apply f o r  

r e l i e f  under t he  s t a t u t e .  I n  add i t i on ,  it b e l i e v e s  t h a t  

anyone who has been wholly o r  p a r t l y  dependent on t h e  

deceased,  a t  any t i m e ,  and was, a t  any t ime,  a member 

of the  same household a s  t h a t  of t h e  deceased should be 

a b l e  t o  apply f o r  r e l i e f  providing t h e  deceased owed, i n  

t h e  opinion of t h e  c o u r t ,  some moral o b l i g a t i o n  t o  

provide maintenance, educat ion o r  advancement i n  l i f e  t o  

t h a t  person.  
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We do n o t ,  however, t h ink  t h a t  a  du ty  should be 

imposed on one person t o  p rov ide  a f t e r  h i s  own dea th  

f o r  t h e  suppor t  of ano ther ,  simply because t h e  l a t t e r  

was wholly o r  p a r t l y  dependent on t h e  deceased immediately 

p r i o r  t o  h i s  dea th .  Nor do w e  b e l i e v e  t h a t  such a  duty  

should be imposed simply because t h e  deceased provides  

suppor t  f o r  ano ther  dur ing  h i s  l i f e t i m e  even i f  t h i s  i s  

q u a l i f i e d  by r e s t r i c t i n g  t h e  du ty  t o  persons  who bear  a  

p a r t i c u l a r  r e l a t i o n s h i p  t o  t h e  deceased.  We a ~ e  a l s o  

n o t  persuaded t h a t  dependency, a t  some t i m e ,  accompanied 

by being a  member of t h e  same household a s  t h e  deceased,  

a t  some t i m e ,  t o g e t h e r  w i th  t h e  c o u r t ' s  view t h a t  t h e  

deceased owed a  moral o b l i g a t i o n  t o  a  person i s  a  s u f f i -  

c i e n t  b a s i s  upon which t o  impose such a  du ty .  We do n o t  

t h i n k  t h a t  t h e  law should s t e p  i n  and impose such a  du ty ,  

except  t o  p revent  d e a t h  from te rmina t ing  a  l e g a l  suppor t  

o b l i g a t i o n  which e x i s t e d  dur ing  t h e  l i f e t i m e  of t h e  

deceased,  a l though t h e  e x t e n t  of t h e  du ty  must be modified 

because of t h e  very  g r e a t  change which i s  caused by t h e  

dea th  of t h e  person ob l iged  t o  provide t h e  suppor t .  

The law has  long recognized t h a t  a  husband has a  

du ty  t o  suppor t  h i s  w i f e  and minor c h i l d r e n  and the re -  

f o r e  dur ing  h i s  l i f e  s u b j e c t s  h i s  p roper ty  t o  t h i s  ob l iga-  

t i o n .  However, dur ing t h e  n ine t een th  cen tury  dea th  had 

t h e  e f f e c t  of  t e rmina t ing  t h i s  duty  and f r e e i n g  h i s  

p rope r ty  from such o b l i g a t i o n .  The Married Women's Re l ie f  

Act ,  S.A. 1910 (2nd S e s s . ) ,  c .  18 provided t h a t  a  widow 

might apply t o  a  judge f o r  an allowance o u t  of t h e  e s t a t e ,  

i f  h e r  husband made a  w i l l  under which she rece ived  less 

than she  would have, had he d ied  i n t e s t a t e .  The Act 

emphasized t h e  connection between t h e  l i f e t i m e  suppor t  

o b l i g a t i o n  and t h e  widow's r i g h t  t o  apply f o r  r e l i e f .  

Sec t ion  10 provided t h a t  a  defence t h a t  would have been 

a v a i l a b l e  t o  t h e  husband i n  any s u i t  f o r  alimony was t o  be 

equa l ly  a v a i l a b l e  t o  h i s  pe r sona l  r e p r e s e n t a t i v e s  i n  an 

a p p l i c a t i o n  under t h e  Act. This  p rov is ion  was d e l e t e d  from 
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The Widows Rel ief  A c t ,  R.S.A. 1922, c .  145. This amend- 

ment probably r e f l e c t e d  t h e  b e l i e f  t h a t  t h e  deceased 

husband owed a s o c i a l  r e s p o n s i b i l i t y  t o  t h e  s t a t e  t o  s e e  

t h a t  h i s  w i f e  was adequately  provided f o r  a t  dea th .  This  

s o c i a l  r e s p o n s i b i l i t y  was more important  than  t h e  f a c t  

t h a t  h e r  conduct might c o n s t i t u t e  a ba r  t o  an alimony 

a p p l i c a t i o n  by t h e  w i fe  i f  her  husband were s t i l l  a l i v e .  

A s  t h e  husband i s  dead,  a judge i n  making an award under 

t he  s t a t u t e  need no longer  be a s  concerned about t h e  _ 

husband's  s e n s i b i l i t i e s  a s  would be t h e  ca se  were alimony 

t o  be sought du r ing  h i s  l i f e t i m e .  I n  a d d i t i o n ,  he obviously  

no longer  needs t h e  a s s e t s  he may have accumulated du r ing  

h i s  l i f e .  The award under The Widows Rel ie f  Act,  R.S.A. 

1922, c .  145,  s .  8 w a s  s t i l l  t o  be such " a s  may be j u s t  

and e q u i t a b l e  i n  t h e  c i rcumstances ."  Conduct of t h e  wi fe  

i n  r ega rd  t o  t h e  marr iage would s t i l l  be r e l e v a n t  b u t  any 

defence which the  husband would have had i f  it had been 

an a p p l i c a t i o n  f o r  alimony ceased t o  be d e c i s i v e .  

I n  1 9 4 7 ,  The T e s t a t o r s  Family Maintenance A c t ,  S.A. 

1947, c .  1 2  was extended t o  provide t h a t  a  husband and 

c h i l d r e n  under t h e  age of n ine t een  yea r s  could apply f o r  

r e l i e f  from a t e s t a t o r ' s  e s t a t e .  The s t a t u t e  accordingly 

d i d  more than simply prevent  dea th  from te rmina t ing  a 

l e g a l  suppor t  o b l i g a t i o n  which e x i s t e d  dur ing  t h e  l i f e -  

t i m e  of t h e  deceased,  a s  alimony o r  maintenance could n o t  

a t  t h i s  time be claimed by a husband. I t  was n o t  u n t i l  

t h e  enactment of  t h e  Divorce Act,  S.C. 1967-68, c .  2 4  

which came i n t o  f o r c e  on J u l y  2 ,  1968, t h a t  t h e  suppor t  

o b l i g a t i o n  between spouses became r e c i p r o c a l  upon 

d i v o r c e ,  and it was a l s o  no t  u n t i l  1973 t h a t  t h e  suppor t  

o b l i g a t i o n s  under The Domestic Re la t ions  A c t  were made 

r e c i p r o c a l  i n  t h e  Supreme Court (S.A. 1973, c.  6 1 ) .  



However, t h e s e  r e c i p r o c a l  suppor t  o b l i g a t i o n s  on ly  a r o s e  

on d ivo rce ,  n u l l i t y ,  j u d i c i a l  s e p a r a t i o n  o r  i n  an a c t i o n  

l i m i t e d  t o  alimony where t h e  p l a i n t i f f  would be e n t i t l e d  

t o  a judgment f o r  j u d i c i a l  s epa ra t ion  o r  f o r  r e s t i t u t i o n  

of con juga l  r i g h t s .  

It should,  however, be noted t h a t  The Maintenance 

order  Act which was f i r s t  enacted i n  1921 (S.A. 1921, 

c. 13)  and is  now chapte r  222 of R.S.A. 1970 provides  

i n  s e c t i o n  3 t h a t :  

The husband, wi fe ,  f a t h e r ,  mother, and 
ch i ld ren  of every o l d ,  b l i n d ,  lame, 
mental ly  d e f i c i e n t  o r  impotent person,  
o r  of  any o t h e r  poor person who i s  n o t  
ab l e  t o  work, s h a l l  provide maintenance, 
i nc lud ing  adequate food, c l o t h i n g ,  medical  
a i d  and lodging,  f o r  such person. 

O r i g i n a l l y ,  t h i s  Act was s o l e l y  f o r  t h e  b e n e f i t  of t h e  

Province o r  mun ic ipa l i t y  which maintained t h e  i n d i v i d u a l .  

I n  1948, t h e  person e n t i t l e d  t o  maintenance under t h e  

above quoted s e c t i o n  3 was empowered f o r  t h e  f i r s t  t i m e  

t o  apply himself  f o r  a maintenance o rde r  a g a i n s t  t h e  

person l i a b l e  (S.A. 1948, c. 48) .  I t  i s  i n t e r e s t i n g  t o  

no te  t h a t  t h i s  occurred a t  approximately t h e  same t i m e  

a s  t h e  ex t ens ion  of t h e  ca tegory  of dependants brought  

about by The T e s t a t o r s  Family Maintenance Act. I t  i s  n o t  

our  purpose t o  contend t h a t  t h e  s t a t u t e s  which preceded 

t h e  p r e s e n t  Family Rel ie f  Act simply extended a l i f e t i m e  

suppor t  o b l i g a t i o n  by pe rmi t t i ng  a dependant t o  apply f o r  

r e l i e f  from t h e  e s t a t e  of t h e  deceased person who owed a 

l i f e t i m e  suppor t  o b l i g a t i o n .  

W e  b e l i e v e  t h a t  reform of The Family Rel ie f  Act 

should s t a r t  from the  premise t h a t ,  i n  gene ra l ,  it 



is  only the l e g a l  suppor t  o b l i g a t i o n  t h a t  e x i s t s  du r ing  

t h e  l i f e t i m e  t h a t  should be preserved a f t e r  dea th ,  i n  

o rde r  t h a t  we may have a c l e a r  and r a t i o n a l  foundat ion 

f o r  determining when a judge should have t h e  power t o  

make p rov i s ion  f o r  t h e  suppor t  of ano ther  from t h e  

deceased's  e s t a t e .  This r a t i o n a l  foundation must,  however, 

be  tempered by t h e  g r e a t l y  a l t e r e d  circumstances which 

d e a t h  causes ,  t h e  most obvious one being t h a t  t h e  de- 

ceased person no longer  needs o r  can enjoy h i s  own 

proper ty .  In  regard  t o  t h e  matrimonial  suppor t  ob l iga-  

t i o n  which may cont inue  a f t e r  s epa ra t ion  o r  d ivo rce ,  we 

have emphasized i n  Report 2 7 ,  Matrimonial Support ,  t h a t  

t h e  spouses should,  where t h i s  i s  f e a s i b l e ,  a t t a i n  s e l f -  

s u f f i c i e n c y  wi th in  a reasonable  per iod  of t ime a f t e r  

marriage breakdown. There a r e  two reasons  whv t h e  argu- 

ments i n  favour  of t h i s  p ropos i t i on  a r e  weaker when t h e  

marr iage i s  d i s so lved  by dea th .  One i s  t h a t  where marr iage 

i s  terminated by t h e  dea th  of one spouse,  t h e  su rv iv ing  

spouse w i l l  u sua l ly  be o l d e r  than i n  t h e  ca se  of marr iage 

breakdown, and economic r e h a b i l i t a t i o n  w i l l  i n  many cases  

not  be  a reasonable  o b j e c t i v e .  The seoond i s  t h a t  t h e  

o b j e c t i v e  of s e l f - s u f f i c i e n c y  f o r  t h e  dependent spouse 

on marr iage breakdown i s  n o t  merely advocated a s  d e s i r a b l e  

f o r  t h a t  person,  bu t  a l s o  because a l i f e t i m e  l i e n  a g a i n s t  

t h e  income of t h e  o t h e r  spouse i s  considered t o  be d e b i l i t a t -  

i n g .  I n  t h e  case  of a marr iage terminated by d e a t h ,  an 

allowance from t h e  e s t a t e  of t h e  deceased cannot obviously  

have any e f f e c t  upon t h e  deceased.  

We envisaged t h a t  wi th  t h e  enactment o f  a matrimonial  

p roper ty  s t a t u t e ,  t h e  number of needy spouses and consequently 

t h e  number of spouses who have t o  apply under The Family 

Rel ie f  Act would d e c l i n e  s u b s t a n t i a l l y .  However, a s  The 

Matrimonial Proper ty  Act permi t s  an o rde r  t o  be made only 

where t h e  marr iage has broken down, t h e r e  w i l l  probably 

n o t  be a s i g n i f i c a n t  decrease  i n  t h e  a p p l i c a t i o n s  made by 

spouses .  The importance of The Family Rel ie f  Act w i l l  
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d e c l i n e  f o r  t h e  s epa ra t ed  spouse b u t  f o r  most spouses and 

a l l  o t h e r  dependants,  it w i l l  remain t h e  only p r o t e c t i o n  

a g a i n s t  an i r r e s p o n s i b l e  w i l l .  S ince t h e  r u l e s  of i n t e s t a t e  

success ion  a r e  t a i l o r e d  t o  provide an app rop r i a t e  d i s t r i b u -  

t i o n  i n  t h e  average s i t u a t i o n ,  they may provide an inappro- 

p r i a t e  d i s t r i b u t i o n  i n  t h e  excep t iona l  case  and t h u s  The 

Family Rel ie f  Act w i l l  con t inue  t o  be of a s s i s t a n c e  i n  such 

cases .  A s  we w i l l  be recommending an ex t ens ion  of t h e  

c l a s s  of dependants,  t h e  s t a t u t e  w i l l  become more s i g n i -  

f i c a n t  t o  more people.  

IV 
SCOPE AND SUMMARY OF RECOMMENDATIONS FOR REFORM 

We w i l l  make recommendations f o r  t h e  ex tens ion  of 

t h e  c l a s s  of dependants who a r e  e n t i t l e d  t o  apply under 

The Family Rel ie f  Act. We w i l l  advocate t h e  adopt ion of 

a  more o b j e c t i v e  approach t o  t h e  i s s u e  of whether adequate 

p rov i s ion  f o r  proper  maintenance and suppor t  has  been 

made. As p a r t  of t h i s  more o b j e c t i v e  approach, we w i l l  

recommend t h a t  t h e  circumstances a s  they  e x i s t  a t  t h e  

d a t e  of t h e  hear ing  and n o t  a t  t h e  d a t e  of dea th  should 

be considered.  W e  w i l l  sugges t  t h a t  t h e  s t a t u t e  l i s t  

f a c t o r s  which t h e  judge should t a k e  i n t o  cons ide ra t ion  

i n  e x e r c i s i n g  h i s  d i s c r e t i o n .  W e  w i l l  make a  recommenda- 

t i o n  t o  c l a r i f y  when an e s t a t e  i s  t o  be regarded a s  d i s -  

t r i b u t e d .  This  i s  an i s s u e  which becomes r e l e v a n t  i n  regard  

t o  l a t e  a p p l i c a t i o n s  and t o  a p p l i c a t i o n s  f o r  t h e  v a r i a t i o n  

of an e x i s t i n g  order .  We w i l l  sugges t  t h a t  t h e  types  of 

o r d e r s  which t h e  judge may make should be broadened. We 

w i l l  make a  recommendation which w i l l  provide f o r  t h e  termina- 

t i o n  of some p e r i o d i c  awards. We w i l l  advocate t h a t  pro- 

v i s i o n  should be made f o r  an i n t e r i m  o rde r  where a  dependant 

i s  i n  need,  even though a l l  t h e  circumstances cannot be immed- 

i a t e l y  a s c e r t a i n e d .  We w i l l  recommend t h a t  t h e  power of 

v a r i a t i o n  should be c l a r i f i e d  t o  remove any doubt t h a t  

an upward v a r i a t i o n  may be made wi th  regard  t o  t h a t  p a r t  



of t h e  e s t a t e  which remains u n d i s t r i b u t e d .  We w i l l  sugges t  

t h a t  t h e  d e t e r r e n t  involved i n  t h e  d e n i a l  of c o s t s  contained 

i n  t h e  p r e s e n t  subsec t ion  1 4 ( 4 )  i n  regard  t o  e s t a t e s  of  less 

than $ 5 , 0 0 0  should be e l imina t ed .  We w i l l  propose a  change 

i n  t h e  p rov i s ion  which covers  c o n t r a c t s  t o  l eave  p rope r ty  

by w i l l  which a r e  complied wi th  by t h e  t e s t a t o r  s o  a s  t o  

accord g r e a t e r  r e s p e c t  t o  such c o n t r a c t s  wi thout  unduly r e -  

s t r i c t i n g  t h e  p r o t e c t i o n  which t h e  s t a t u t e  accords  t o  t h e  

t e s t a t o r ' s  dependants. Our proposed change w i l l  provide t h e  

same t r ea tmen t  t o  t h e  person who con t r ac t ed  wi th  t h e  deceased 

whether o r  n o t  t h e  deceased complied wi th  o r  breached h i s  

c o n t r a c t .  We w i l l  recommend t h a t  p rope r ty  s u b j e c t  t o  an 

o r d e r  should be extended t o  i nc lude  movable p rope r ty  s i t u a t e d  

i n  A lbe r t a  even though t h e  deceased d i d  n o t  d i e  domiciled i n  

A lbe r t a .  The extended j u r i s d i c t i o n  would apply only  i f  a  

dependant i s  r e s i d e n t  i n  Alber ta  a t  t h e  time of t h e  deceased 's  

death  and t h e  deceased d ied  domiciled i n  a  j u r i s d i c t i o n  which 

does n o t  have l e g i s l a t i o n  comparable t o  our  Family Re l i e f  Act. 

F i n a l l y ,  b u t  perhaps of t h e  g r e a t e s t  s i g n i f i c a n c e ,  we w i l l  

recommend t h a t  where t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  i n  t h e  

n e t  e s t a t e  of the deceased and t h e  deceased has  made a  t r a n s -  

f e r  o r  a  des igna t ion  which i s  i n  t h e  n a t u r e  of a n w i l l  sub- 

s t i t u t e :  o r  has made an unreasonably l a r g e  t r a n s f e r  of  

p roper ty  f o r  l e s s  than f u l l  cons ide ra t ion  wi th in  t h r e e  y e a r s  

of h i s  d e a t h ,  t h e  person who b e n e f i t t e d  may be r equ i r ed  t o  

c o n t r i b u t e  t o  t h e  maintenance and suppor t  of t h e  deceased ' s  

dependants.  



v 
CLASSES OF DEPENDANTS 

1. Spouses 

By f a r  t h e  most important  ca tegory  of dependants 

under The Family Rel ie f  Act is  t h e  su rv iv ing  spouse. 

W e  a l s o  b e l i e v e  t h a t  a p p l i c a t i o n s  by t h e  su rv iv ing  wives 

w i l l  con t inue  t o  be f a r  more p r e v a l e n t  t han  those  by t h e  

su rv iv ing  husbands. We say t h i s  f o r  two major reasons .  

One i s  t h a t  a male, on t h e  average,  mar r ies  a female 2.3 

yea r s  younger than  himself  ( i n  Canada i n  1 9 7 4  t h e  average 

age a t  f i r s t  marr iage was 2 4 . 7  yea r s  f o r  males and 2 2 . 4  

y e a r s  f o r  f ema le s ) ,  and t h e  average l i f e  expectancy of a 

female exceeds t h a t  of  a male by 6 . 1  y e a r s  a t  t h e  age of 

25. The second i s  t h a t  t h e  t r a d i t i o n a l  d i v i s i o n  of func t ions  

w i l l  l i k e l y  cont inue t o  p r e v a i l  w i t h i n  many marriages i n  

t h e  fo re seeab le  f u t u r e  s o  t h a t  more marr ied men w i l l  con- 

t i n u e  t o  seek pa id  employment o u t s i d e  t h e  home than  w i l l  

marr ied women though t h e  d i f f e r e n c e  w i l l  probably cont inue  

t o  narrow over  t i m e .  A s  t h e r e  w i l l  con t inue  t o  be more 

widows than  widowers and a s  t h e  widowers w i l l  probably have 

more a s s e t s  and earn ing  capac i ty  than  t h e  widows, more 

a p p l i c a t i o n s  w i l l  be made by widows than  widowers. 

The suppor t  o b l i g a t i o n  on dea th  recognized by The 

Family Rel ief  Act should cont inue  t o  be  r e c i p r o c a l  i n  t h e  

same way a s  t h e  suppor t  o b l i g a t i o n  which becomes enforceab le  

on marr iage breakdown. We do n o t  condone sexually-based 

d i sc r imina t ion  i n  regard  t o  t h e  ascer ta inment  of  t h e  needs 

of t h e  su rv iv ing  spouse.  For example, we do n o t  b e l i e v e  

t h a t  t h e  s ta tement  made approximately 30 y e a r s  ago i n  

I n  r e  La F leu r  E s t a t e ,  [1948] 1 W . W . R .  801 (Man. K . B . )  a t  

p. 810 t h a t  "a  widow occupies  t h e  most favoured p o s i t i o n ,  

whi le  r e l i e f  i s  n o t  given s o  r e a d i l y  t o  a widower" should 
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o r  does r e f l e c t  t h e  law. W e  b e l i e v e  i n s t e a d  t h a t  

t h e  c a s e  of Re  Clayton,  I19661 2 A l l  E.R. 370 (Ch. D . ) ,  

a l though an Engl i sh  c a s e  under t h e  1938 Act, probably 

r e f l e c t s ,  o r ,  i n  our  opinion,  should r e f l e c t  c u r r e n t  

Canadian j u d i c i a l  opinion.  Ungoed-Thomas J. a t  p. 372 

s t a t e d :  

I c e r t a i n l y  do n o t  s e e  i n  t h e  Act of 
1938 a g r e a t e r  onus of proof on t h e  
su rv iv ing  husband than on t h e  su rv iv ing  
wife .  I t  i s  simply a ques t ion  i n  each 
c a s e ,  be t h e  c la imant  husband o r  w i f e ,  
whether i n  a l l  t h e  c i rcumstances  a s  
e s t a b l i s h e d  i n  evidence,  t h e  deceased ' s  
f a i l u r e  t o  make any, o r  enough, p rov i s ion  
f o r  a su rv iv ing  spouse i s  unreasonable;  
and I ,  f o r  my p a r t ,  f i n d  no m a t e r i a l  
a s s i s t a n c e  nowadays from contemplating 
t h e  s ex  o f  a c la imant ,  o r  cons ide r ing  it 
a circumstance on i t s  own when a l l  t h e  
m a t e r i a l  circumstances have t o  be con- 
s ide red .  

I n  two r epo r t ed  Alber ta  ca ses  i n  which widowers were 

t h e  a p p l i c a n t s ,  t h e r e  i s  no i n d i c a t i o n  t h a t  they were 

t r e a t e d  d i f f e r e n t l y  than  i f  a  widow had app l i ed  (Re Cranston 

E s t a t e  (1962-63),  4 0  W.W.R. 321 (Al t a .  S.C.) and Re Becker 

( 1 9 6 4 ) ,  4 6  D.L.R. (2d) 574 (Al ta .  S.C.))  . I n  Re S t i g i n g s  

(1924) ,  3 4  B.C.R. 347, Hunter C . J . B . C .  a t  pp. 347-348 

s t a t e d  i n  Chambers t h a t :  " t h e r e  i s  no d i f f e r e n c e  between 

t h e  a p p l i c a t i o n  o f  a widower and t h a t  of  a widow under t h e  

p rov i s ions  of t h e  Act." I n  Re Blackwell ,  I19481 3 D.L.R.  

621 (Ont. C . A . ) ,  it was s t a t e d  t h a t  a p p l i c a t i o n  by widowers 

should n o t  be r e a d i l y  e n t e r t a i n e d ,  b u t  t h e  Ontar io  Court 

of  Appeal, n e v e r t h e l e s s ,  re fused  t o  i n t e r f e r e  wi th  t h e  

e x e r c i s e  of d i s c r e t i o n  by t h e  Sur roga te  Court  Judge who 

made an o r d e r  i n  favour of a widower where t h e  widow's 

e s t a t e  was smal l .  

W e  do  recognize  t h a t  some d i sc r imina t ion  a g a i n s t  t h e  

su rv iv ing  husband e x i s t e d  i n  t h e  l e g i s l a t i o n  u n t i l  1 9 6 9 .  

I n  1955 (S.A. 1955, c .  6 6 )  it became p o s s i b l e  f o r  t h e  

f i r s t  t ime f o r  a widow t o  make an a p p l i c a t i o n  i n  t h e  
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case  of a  person who d ied  wi thout  a  w i l l  b u t  a  widower could 

only apply where t h e r e  was a  w i l l .  I t  was n o t  u n t i l  1969 

(S.A. 1969, c.  33) t h a t  a  su rv iv ing  husband could make appl ica -  

t i o n  f o r  r e l i e f  where h i s  w i f e  d i e d  wi thout  a  w i l l .  S ince 

1 9 6 9 ,  however, t h e  s t a t u t e  has  t r e a t e d  t h e  su rv iv ing  spouses 

e q u a l l y ,  r e g a r d l e s s  of sex.  W e  b e l i e v e  t h a t  t h e  l e g i s l a t i o n  

r e f l e c t s  every th ing  t h a t  can be done t o  ensure  t h a t  t h e  

widower should be t r e a t e d  i n  t h e  same way a s  t h e  widow i n  

determining t h e  needs of t h e  su rv iv ing  spouse. 

Recommendation #1 

T h a t  t h e  p r o p o s e d  A c t  shouZd p r o v i d e  t h a t :  

"Dependan t"  i n c Z u d e s  t h e  s p o u s e  o f  t h e  d e c e a s e d .  

[s. 2 ( c )  (i) 1 

2 .  Able-Bodied Chi ldren 

Under t h e  p r e s e n t  Act, t h e  a d u l t  c h i l d  is n o t  pe rmi t t ed  

t o  apply f o r  r e l i e f  o u t  of t h e  e s t a t e  of h i s  deceased p a r e n t  

un l e s s  he i s  unable by reason of mental  o r  phys i ca l  d i s a b i l i t y  

t o  ea rn  a  l i v e l i h o o d .  I n  a d d i t i o n  t o  Alber ta ,  only  Saskatachewan 

and P r ince  Edward I s l a n d  impose an age l i m i t a t i o n  on t h e  app l i -  

c a t i o n  by a  c h i l d .  The Succession Law Reform Act ,  1977 O e  

Ontar io  e l imina t ed  i t s  age l i m i t a t i o n  on March 31, 1978. 

Of t h e  people whom w e  consu l ted  and from the  sub- 

miss ions  which we rece ived ,  t h e  l a r g e  ma jo r i t y  favoured 

t h e  con t inua t ion  of an age l i m i t  f o r  able-bodied ch i ld -  

ren.  A s u b s t a n t i a l  number advocated t h a t  t h e r e  should 

be an except ion  t o  t h e  age l i m i t  i n  favour of c h i l d r e n  

who had no t  completed t h e i r  educat ion o r  t r a i n i n g .  Our 

b a s i c  p r i n c i p l e  is t h a t  t h e  l e g a l  suppor t  o b l i g a t i o n  



t h a t  e x i s t e d  dur ing  l i f e t i m e  should be imposed upon t h e  e s t a t e  

of t h e  deceased i f  t h e  d i s p o s i t i o n  of h i s  e s t a t e  does n o t  

s a t i s f y  t h e  suppor t  o b l i g a t i o n  which prev ious ly  e x i s t e d .  

I t  may be argued t h a t  s e c t i o n  3  of The Maintenance Order Act,  

R.S.A. 1 9 7 0 ,  c. 222 s t a t e s  t h a t  a  p a r e n t  i s  r equ i r ed  t o  

p rov ide  maintenance f o r  a  c h i l d  under t h e  age of s i x t e e n  y e a r s  

and makes no s t i p u l a t i o n  about educa t ion  and t h a t  t h e  

o b l i g a t i o n  of t h e  p a r e n t ' s  e s t a t e  under The Family Rel ie f  

Act should t e rmina t e  a t  t h e  same t ime.  However, t h e  Divorce 

Act,  R.S.C. 1 9 7 0 ,  c .  D-8, s .  2 d e f i n e s  "ch i ld ren  of t h e  

marr iage"  a s  "each c h i l d  of  t h e  husband and wi fe  who a t  t h e  

m a t e r i a l  t ime i s  ( a )  under t h e  age of s i x t e e n  yea r s ,  o r  

(b )  s i x t e e n  yea r s  of age o r  over  and under t h e i r  charge b u t  

unable ,  by reason of i l l n e s s ,  d i s a b i l i t y  o r  o t h e r  cause ,  

t o  withdraw himself  from t h e i r  charge o r  t o  provide himself  

wi th  n e c e s s a r i e s  of  l i f e . "  I n  Jackson v .  Jackson,  [I9731 

S.C.R. 205, it was he ld  t h a t  a  p r o v i n c i a l  Age of Major i ty  

Act has  no e f f e c t  on t h e  meaning t o  be given t o  t h e  words 

"ch i ld ren  of a  marriage" and t h a t  t he  words " d i s a b i l i t y  o r  

o t h e r  cause" were t o  be construed t o  i nc lude  i n a b i l i t y  r e -  

s u l t i n g  from the  " n e c e s s i t y  of a t t e n d i n g  school  o r  c o l l e g e  

f o r  t h e  purpose of completing such educat ion a s  i s  necessary 

t o  equip t h e  c h i l d  f o r  l i f e  i n  t h e  f u t u r e "  (p .  217) . The 

Supreme Court  of  Canada a l s o  decided t h a t  drawing t h e  l i n e  

w i th  regard  t o  age and t h e  amount of educat ion o r  t r a i n i n g  

i s  i n  t h e  d i s c r e t i o n  of t h e  judge g ran t ing  t h e  decree  n i s i  

of d ivo rce .  

I t  may appear somewhat unusual  t h a t  upon d ivo rce ,  coro l -  

l a r y  r e l i e f  under t h e  Divorce Act i s  a v a i l a b l e  f o r  educat ion 

b u t  i f  t h e  p a r e n t s  a r e  l i v i n g  t o g e t h e r  t h e  c h i l d  does n o t  

have any r i g h t  t o  r e q u i r e  h i s  p a r e n t s  t o  provide funds 

f o r  h i s  educa t ion  o r  t r a i n i n g .  This ,  however, may simply 

r e f l e c t  r e l u c t a n c e  t o  impose d u t i e s  upon family  members 

who a r e  l i v i n g  toge the r .  We b e l i e v e  t h a t  a  p a r e n t  has  an 

o b l i g a t i o n  t o  provide educa t ion  and t r a i n i n g  f o r  a  c h i l d  



commensurate w i th  h i s  means and t h e  c h i l d ' s  a b i l i t i e s  and 

a p t i t u d e s ,  which o b l i g a t i o n  i s  a  l e g a l  du ty  under t h e  Divorce 

Act,  and which we b e l i e v e  should be extended beyond t h e  dea th  

of a  p a r e n t  and should be imposed upon t h e  e s t a t e  of t h e  

pa ren t .  

We do n o t ,  however, b e l i e v e  t h a t  t h e  e s t a t e  of  a 

p a r e n t  who d i e s  should be ob l iged  t o  provide suppor t  

f o r  t h e  p e r p e t u a l  s tuden t .  For t h i s  reason,  w e  advocate 

an age l i m i t a t i o n  upon dependency which i s  brought  about 

by a t t e n d i n g  school  o r  acqu i r ing  t e c h n i c a l  o r  v o c a t i o n a l  

t r a i n i n g .  W e  have s e l e c t e d  the  age of 2 3 .  I t  i s  i n  a  

sense  an a r b i t r a r y  f i g u r e  bu t  it does r e p r e s e n t  t h e  

age by which a  person should have obta ined h i s  f i r s t  

u n i v e r s i t y  degree  o r  have completed h i s  t e c h n i c a l  o r  

voca t iona l  t r a i n i n g ,  i f  he has appl ied  himself  t o  it. 

We recognize  t h a t  an age l i m i t a t i o n  of 18 y e a r s  w i t h  

a  f u r t h e r  l i m i t a t i o n  of 2 3  yea r s  f o r  a  c h i l d  who has  n o t  

completed h i s  educa t ion  o r  t r a i n i n g  may impose ha rdsh ips  

i n  some c a s e s .  Although a s  we have s a i d ,  t h e  l a r g e  major i ty  

thought o therwise ,  s e v e r a l  persons  who commented on our  

Working Paper thought  t h a t  t h e r e  should be no age l i m i t a -  

t i o n  i n  regard  t o  c h i l d r e n  of t h e  deceased. Seve ra l  

examples were given which i l l u s t r a t e d  t h e  u n f a i r  r e s u l t  

which might flow from an age l i m i t a t i o n .  One was t h e  un- 

married o r  widowed daughter  who re turned  t o  look a f t e r  

an e l d e r l y  pa ren t  and y e t  rece ived  nothing under t h e  

p a r e n t ' s  w i l l .  She might never have acquired any t r a i n i n g  

which would permit  her  t o  e a r n  a  l i v i n g ,  o r ,  i f  she had 

acqui red  some t r a i n i n g ,  t h i s  t r a i n i n g  may have been rendered 

obso le t e  dur ing t h e  y e a r s  t h a t  she devoted t o  looking  

a f t e r  her  paren t .  Another example was t h e  a d u l t  c h i l d  

who worked on the  p a r e n t ' s  farm o r  i n  t he  p a r e n t ' s  

bus ines s  who may have been con ten t  t o  r ece ive  a  very  

modest wage wi th  t h e  expec t a t i on  t h a t  the  farm o r  bus ines s  



would be given t o  him under h i s  p a r e n t ' s  w i l l .  The a d u l t  

c h i l d  would probably have no c a p i t a l  wi th  which t o  commence 

t h e  ope ra t ion  of a  farm o r  bus iness  a f t e r  h i s  p a r e n t ' s  

dea th ,  i f  he o r  she r ece ived  nothing under t h e  w i l l .  

We do n o t  pe rce ive  any s a t i s f a c t o r y  way of i nc lud ing  

t h e  ca ses  i n  which t h e r e  might be hardsh ips  i f  a  t e s t a t o r  

made a  w i l l  which l e f t  l i t t l e  o r  nothing t o  an a d u l t  

c h i l d  who might have l e g i t i m a t e  expec t a t i ons  of b e n e f i t t i n g  

under t h e  w i l l ,  whi le  excluding o t h e r s .  

The a b o l i t i o n  of an age l i m i t a t i o n  would, we b e l i e v e ,  

tend t o  r e s u l t  i n  an undes i rab le  encroachment upon a  

t e s t a t o r ' s  freedom t o  make a  w i l l .  An example of what 

w e  regard  a s  an unwarranted i n t e r f e r e n c e  i n  t h e  w i l l  of a 

t e s t a t o r  i s  Re Michalson E s t a t e ,  [19731 1 W.W.R. 560 

( B . C . S . C . ) .  In  t h i s  c a s e ,  t h e  t e s t a t o r ,  a  widower, age 

93, d ied  wi th  a  n e t  e s t a t e  of about $107,000 of which 

$36,000 was bequeathed t o  r e l a t i v e s  and f r i e n d s  and t h e  

remainder t o  c h a r i t i e s .  The p e t i t i o n e r  was a  daughte r ,  

age 55, who was t h e  on ly  c h i l d  and rece ived  no th ing  under 

t h e  w i l l .  She had, however, rece ived  l i f e t i m e  g i f t s  from 

h e r  f a t h e r  of about $40,000 and her  two c h i l d r e n  each 

rece ived  l e g a c i e s  of $10,000. She was married t o  a  r a d i -  

o l o g i s t  who had an annual  income i n  excess  of  $50,000. She 

owned s e c u r i t i e s  worth about  $50,000 and she was t h e  s o l e  

owner of t h e  family  r e s idence  valued a t  about $60,000. 

I n  s p i t e  of t h e  extremely a f f l u e n t  s i t u a t i o n  enjoyed by 

t h e  p e t i t i o n e r  and t h e  generous l i f e t i m e  g i f t s  by t h e  

t e s t a t o r ,  she was awarded $20,000 o u t  of t h e  e s t a t e .  A l -  

though we  recognize  t h a t  t h i s  i s  an extreme example, we 

b e l i e v e  t h a t  it does i n d i c a t e  t h a t  t h e  removal of  t h e  age 

l i m i t  would be undes i rab le .  



Recommendation # 2  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

" D e p e n d a n t "  i n c l u d e s  

a  c h i l d  o f  t h e  d e c e a s e d  who i s  u n d e r  t h e  a g e  
o f  1 8  a t  t h e  t i m e  o f  t h e  d e c e a s e d ' s  d e a t h ,  

a  c h i Z d  o f  t h e  d e c e a s e d  u n d e r  t h e  a g e  o f  2 3  
a t  t h e  t i m e  o f  t h e  d e c e a s e d ' s  d e a t h  who h a s  
n o t  c o m p z e t e d  h i s  e d u c a t i o n  o r  h i s  t e c h n i c a z  
o r  v o c a t i o n a Z  t r a i n i n g  and was d e p e n d e n t  o n  
t h e  d e c e a s e d  a t  t h e  t i m e  o f  t h e  d e c e a s e d ' s  
d e a t h ,  o r  w o u l d  h a v e  b e e n  d e p e n d e n t  had t h e  
d e c e a s e d  s u r v i v e d .  

[ s .  2 ( c )  (ii) & (iii) 1 

3 .  Children Born Out of Wedlock 

The b a s i c  recommendation i n  our Report 2 0 ,  t h e  

S t a t u s  of Chi ldren ,  i s  t h a t  a l l  c h i l d r e n ,  whether born 

i n  o r  o u t  of wedlock, should be accorded equal  t r ea tmen t  

by t h e  law. Therefore ,  we be l i eve  t h a t  e l i g i b i l i t y  a s  a 

dependant under The Family Rel ie f  Act should depend on 

t h e  b i o l o g i c a l  f a c t  of  parenthood,  and no t  on whether c h i l d -  

ren were born i n  o r  o u t  of wedlock. A s  we have p rev ious ly  

s t a t e d ,  under t h e  p r e s e n t  Act a c h i l d  born o u t  of wedlock 

may apply i n  regard  t o  t h e  e s t a t e  of h i s  mother. I n  

regard  t o  h i s  f a t h e r ' s  e s t a t e ,  a c h i l d  may only apply i f  

t h e  f a t h e r  has  acknowledged p a t e r n i t y  o r  has been de- 

c l a r e d  t o  be t h e  f a t h e r  by an o rde r  under The Maintenance 

and Recovery Act o r  s i m i l a r  p r i o r  l e g i s l a t i o n .  I n  

Report 2 0 ,  w e  recommended t h a t  a c h i l d  should be ab l e  t o  

c la im under The Family Re l i e f  A c t  i n  regard  t o  t h e  

f a t h e r ' s  e s t a t e  i f  t h e r e  i s  a presumption of parentage 

by reason of t h e  man's cohab i t a t i on  wi th  t h e  c h i l d ' s  



mother throughout t he  year  preceding t h e  c h i l d ' s  b i r t h ,  

i f  he is r e g i s t e r e d  a s  t h e  f a t h e r  of t h e  c h i l d  under t h e  

V i t a l  S t a t i s t i c s  Act a t  t h e  j o i n t  r e q u e s t  of  himself  and 

t h e  c h i l d ' s  mother, i f  a  d e c l a r a t i o n  of paren tage  i s  

ob ta ined  wi th in  p re sc r ibed  l i m i t a t i o n  pe r iods ,  o r  i f  

t h e r e  is  an o rde r  which d e c l a r e s  him t o  be a  

p a r e n t  f o r  t h e  purpose of maintenance. We b e l i e v e  t h a t  

t h e r e  is  adequate p r o t e c t i o n  i n  our  proposed S t a t u s  of 

Chi ldren Act s o  t h a t  e s t a t e s  a r e  n o t  s u b j e c t  t o  trumped- 

up claims.  

Recommendation # 3  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

" C h i  Zd" i n c l u d e s  

a  c h i Z d  b o r n  o u t  o f  w e d l o c k ,  s u b j e c t  t o  
The  S t a t u s  o f  C h i l d r e n  A c t .  

U n t i l  The S t a t u s  of Chi ldren Act i s  passed,  o r ,  

i n  t he  event  t h a t  it is n o t ,  we make t h e  fo l lowing  

a l t e r n a t i v e  recommendation. 

~ l t e r n a t i v e  Recommendation # 3  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e ,  i n  t h e  
a  l t e r n a t i v e ,  t h a t :  

" C h i l d "  i n c l u d e s  

a  c h i l d  b o r n  o u t  o f  w e d l o c k  t o  a  man now 
d e c e a s e d  who 

( A )  h a s  a c k n o w l e d g e d  t h e  p a t e r n i t y  o f  
t h e  c h i l d ,  o r  

( B )  h a s  b e e n  d e c l a r e d  t o  b e  t h e  f a t h e r  
o f  t h e  c h i l d  b y  a n  o r d e r  u n d e r  The 
M a i n t e n a n c e  and R e c o v e r y  A c t  o r  any  
p r i o r  A c t  p r o v i d i n g  f o r  a f f i l i a t i o n  
br p a t e r n i t y  o r d e r s ,  o r  



( C )  h a s  r e g u l a r l y  s u p p o r t e d  t h e  c h i l d  i n  
c i r c u m s t a n c e s  g i v i n g  r i s e  t o  t h e  
i n f e r e n c e  t h a t  t h e  d e c e a s e d  c o n s i d e r -  
e d  h i m s e l f  t o  b e  t h e  f a t h e r  o f  t h e  
c h i l d ,  and 

a  c h i l d  b o r n  o u t  o f  w e d l o c k  t o  a  woman now 
d e c e a s e d .  

[ s .  2 (b)  (ii) & (iii) ]  
4 .  Posthumous Chi ldren 

Our p r e s e n t  Act provides  t h a t  a  " c h i l d "  i nc ludes  a  

c h i l d  of t h e  deceased born a f t e r  t he  d e a t h  of t h e  deceased. 

The Uniform Dependants' Rel ief  Act a l s o  s p e c i f i c a l l y  

provides  f o r  such a  c h i l d .  Ontar io ,  which had prev ious ly  

not  provided e x p l i c i t l y  f o r  such a  c h i l d ,  h a s  done s o  i n  

i t s  new Succession Law Reform Act, 1977. I t  may be argued 

t h a t  t he  p rov i s ion  is  not  necessary,  p a r t i c u l a r l y  i n  view 

of a  recommendation which w e  w i l l  make t h a t  t h e  circum- 

s t ances  of t h e  a p p l i c a t i o n  should be determined a s  a t  t he  

d a t e  of t h e  hear ing.  Never theless ,  i n  E l l i o t  v. J o i c e y ,  

[I9351 A.C. 209 (H.L.) Lord Russe l l  a t  p. 233  s t a t e d  t h a t :  

"words r e f e r r i n g  t o  c h i l d r e n  o r  i s s u e  "born" be fo re ,  o r  

" l i v i n g '  a t ,  o r  . . . " su rv iv ing" ,  a  p a r t i c u l a r  p o i n t  of 

t i m e  o r  event ,  w i l l  n o t  i n  t h e i r  o rd inary  o r  n a t u r a l  

meaning inc lude  a  c h i l d  en v e n t r e  s a  mere a t  t h e  r e l e v a n t  

date ."  This  p r o p o s i t i o n  i s  s u b j e c t  t o  a  number of 

q u a l i f i c a t i o n s .  However, it does appear wise t o  cont inue 

t o  provide e x p l i c i t l y  f o r  such a  ch i ld .  

Recommendation #4 

T h a t  t h e  p r o p o s e d  A c t  shouZd p r o v i d e  t h a t :  

"Chi  Zd" i n c l u d e s  

a  c h i Z d  o f  t h e  d e c e a s e d  b o r n  a f t e r  t h e  d e a t h  
o f  t h e  d e c e a s e d .  

[s. 2 (b )  (i) I 



5. Adopted Chi ldren 

Sec t ion  60 of The Child Welfare Act, R.S.A. 1970, 

c. 45 provides  t h a t  "For a l l  purposes an adopted c h i l d  

becomes upon adopt ion the  c h i l d  of t h e  adopt ing p a r e n t  ...." 
No ques t ion  of t h e  e l i g i b i l i t y  of an adopted c h i l d  t o  

make an a p p l i c a t i o n  f o r  r e l i e f  o u t  of t h e  e s t a t e  of h i s  

deceased adopt ing p a r e n t  could a r i s e .  Therefore ,  it i s  

n o t  necessary  t o  i nc lude  e x p l i c i t l y  t he  adopted c h i l d  

wi th in  t h e  ca tegory  of c h i l d .  

6. Disabled Adult Chi ldren 

  en tally o r  p h y s i c a l l y  d i s a b l e d  a d u l t  c h i l d r e n  a r e  

e l i g i b l e  as dependants under t h e  p r e s e n t  Act i f  t hey  a r e  

unable t o  ea rn  a  l i ve l ihood .  I n  Re Bowers E s t a t e  (1956) ,  

1 9  W.W.R. 241 (Alta.  S.C.) t he  a p p l i c a t i o n  by two a d u l t  

c h i l d r e n  w a s  r e fused  on the  b a s i s  t h a t  they had f a i l e d  t o  

show t h a t  they came wi th in  t he  ca tegory  of persons  "unable 

by reason of mental  o r  phys i ca l  d i s a b i l i t y  t o  ea rn  a  

l i ve l ihood . "  However, t h e  judge s a i d  a t  p. 243 t h a t  he 

d i d  no t  t h ink  t h a t  t oo  r i g i d  a  c o n s t r u c t i o n  should be 

placed upon these  words. 

Severa l  persons  who commented on t h e  Working Paper 

f e l t  t h a t  t he  phrase should be somewhat l e s s  s t r i n g e n t .  

The problem is i n  f i nd ing  words which would admit on ly  

t h e  mer i to r ious  c la ims  without  opening up t h e  ca tegory  

t o  a d u l t  c h i l d r e n  whose earn ing  c a p a c i t y  i s  on ly  s l i g h t l y  

impaired by some mental  o r  phys i ca l  d i s a b i l i t y .  The 

Maintenance Order Act provides  t h a t  a  " f a t h e r ,  mother.. .  

of every. . .  b l i n d ,  lame, menta l ly  d e f i c i e n t  ...p e r son ,  

o r  of any o t h e r  d e s t i t u t e  person who is n o t  a b l e  t o  work, 

s h a l l  provide maintenance, i nc lud ing  adequate food,  

c l o t h i n g ,  medical a i d  and lodging,  f o r  such person." The 



s tandard  of maintenance which it i s  t h e  du ty  of a  p a r e n t  

t o  provide t o  a  c h i l d  would appear  t o  be simply a  sub- 

s i s t e n c e  l e v e l .  This  i s  a  l i f e t i m e  duty which a  p a r e n t  

owes t o  h i s  c h i l d .  I t  may be argued t h a t  t h e  r a d i c a l l y  

changed c i rcumstances  which occur a t  dea th ,  one being 

t h a t  t h e  deceased no longer  has t o  suppor t  h imse l f ,  might 

j u s t i f y  a  heav ie r  duty  a f t e r  than before  d e a t h  i n  regard  

t o  a  c h i l d  who s u f f e r s  from a  mental  o r  phys i ca l  d i s a b i l i t y  

A s  it might be p o s s i b l e  t o  cons t rue  t h e  e x i s t i n g  

p rov i s ion  a s  l i m i t e d  t o  a  c h i l d  who had no c a p a c i t y  t o  

ea rn  anything which could poss ib ly  be descr ibed  a s  a  

" l i v e l i h o o d " ,  we recommend t h e  i n c l u s i o n  of t h e  word 

" reasonable"  t o  d e s c r i b e  t h e  word " l i v e l i h o o d " .  The 

c h i l d  w i th  no capac i ty  t o  e a r n  any l i ve l ihood  would probably 

be cared f o r  i n  a  p r o v i n c i a l  i n s t i t u t i o n  and be i n  less 

need than t h e  d i s a b l e d  a d u l t  c h i l d  who, a l though  s e v e r e l y  

handicapped, might s t i l l  be a b l e  t o  func t ion  o u t s i d e  an 

i n s t i t u t i o n .  The l a t t e r  c h i l d ,  i n  our  opinion,  should,  

i n  app rop r i a t e  c i rcumstances ,  r ece ive  an award o u t  of  

t h e  e s t a t e .  

Recommendation # 5  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

"Dependan t"  i n c l u d e s  

a  c h i l d  o f  t h e  d e c e a s e d  who i s  1 8  y e a r s  o f  
a g e  o r  o v e r  a t  t h e  t i m e  o f  t h e  d e c e a s e d ' s  
d e a t h  and u n a b l e  b y  r e a s o n  o f  mentaZ o r  
p h y s i c a l  d i s a b i l i t y  t o  e a r n  a  r e a s o n a b l e  
l i v e l i h o o d .  



P r i v a t e  and Publ ic  Respons ib i l i t y  f o r  Disabled Dependants 

I f  a  deceased i s  surv ived  by a  mental ly  o r  p h y s i c a l l y  

d i s a b l e d  c h i l d  t h e  problem of balancing p a r e n t a l  and pub l i c  

r e s p o n s i b i l i t y  f o r  d i s a b l e d  c h i l d r e n  may a r i s e .  We have 

been informed t h a t  i n  r ega rd  t o  d i s a b l e d  c h i l d r e n  over t he  

age of 1 8  y e a r s ,  t h e  province assumes f u l l  f i n a n c i a l  

r e s p o n s i b i l i t y  i f  they  a r e  i n  an i n s t i t u t i o n .  Even i f  

t he  a d u l t  c h i l d  i s  cared  f o r  a t  home, t h e  province provides  

f i n a n c i a l  a s s i s t a n c e  r e g a r d l e s s  of t h e  income o r  weal th  

of t h e  p a r e n t s .  With regard  t o  c h i l d r e n  under 18 ,  it 

appears  t h a t  it i s  g e n e r a l l y  t h e  depar tmental  p r a c t i c e  

t o  assume a l l  f i n a n c i a l  r e s p o n s i b i l i t y  i f  t h e  c h i l d  i s  

i n  a  p r o v i n c i a l  i n s t i t u t i o n .  The mother i s  g e n e r a l l y  

r equ i r ed  t o  a s s ign  t h e  family  allowance of t h e  d i s a b l e d  

c h i l d  t o  t h e  province.  Under t h e  Child Welfare Act ,  

t h e r e  i s  p rov i s ion  f o r  making an o rde r  f o r  maintenance 

a g a i n s t  t h e  pa ren t  where an o r d e r  of wardship has  been 

made. 

There is thus  a  r a t h e r  p e c u l i a r  s i t u a t i o n .  During 

t h e  l i f e t i m e  of t h e  p a r e n t s ,  g e n e r a l l y  speaking,  t h e r e  

i s  no f i n a n c i a l  l i a b i l i t y  i n  regard t o  c h i l d r e n  who 

s u f f e r  from a  very seve re  mental o r  phys i ca l  d i s a b i l i t y .  

However, on dea th ,  t h e  Publ ic  Trus tee  regards  it a s  h i s  

duty  t o  apply on behalf  of t h e  d i s a b l e d  c h i l d .  Thus 

f i n a n c i a l  o b l i g a t i o n s  t h a t  were n o t  enforced du r ing  t h e  

l i f e t i m e  of t h e  p a r e n t  may be enforced on death .  I n  

response t o  our  Working Paper which we i s sued  on Family 

Rel ief  t he  very r e l e v a n t  view was expressed i n  one sub- 

mission t h a t  : 



I t  seems i n c o n s i s t e n t  t o  me t h a t  a l though 
we do n o t  expec t  p a r e n t s  i n  t h e i r  l i f e t i m e  
t o  c o n t r i b u t e  t o  t h e  suppor t  of t h e i r  a d u l t  
c h i l d r e n  i n  t h e s e  c i rcumstances ,  we do i n  
t h e  Family Rel ie f  Act . .  .. I know t h i s  i s s u e  
i s  of g r e a t  concern t o  pa ren t s  of handi- 
capped c h i l d r e n  i n  t h i s  province and t h e r e  
may be some expec t a t i on  t h a t  t h i s  r e p o r t  
would d e a l  wi th  t h i s  s p e c i f i c  i s s u e .  

One argument which can be made i n  favour of t h i s  

apparen t ly  anomalous s i t u a t i o n  i s  t h a t  t h e  d i s a b l e d  c h i l d  

may recover  s u f f i c i e n t l y  t o  l eave  a  p r o v i n c i a l  i n s t i t u t i o n ,  

and, i f  an a p p l i c a t i o n  has n o t  been made and t h e  e s t a t e  

has been f u l l y  d i s t r i b u t e d ,  t h e r e  w i l l  be no funds t o  a s s i s t  

him t o  achieve r e h a b i l i t a t i o n .  O f  course ,  i f  t h e  province i s  

prepared t o  assume t h e  o b l i g a t i o n  of suppor t  whi le  t h e  c h i l d  

i s  d i sab l ed  perhaps it should a l s o  be prepared t o  assume the  

l e s s e r  o b l i g a t i o n  of a s s i s t i n g  wi th  t he  r e h a b i l i t a t i o n .  

Another argument which can be made i n  favour of t h e  p r e s e n t  

approach i s  t h a t ,  on t h e  dea th  of t he  su rv iv ing  p a r e n t ,  t h e  

pa ren t s  no longer  r e q u i r e  t h e i r  a s s e t s  f o r  t h e i r  own support .  

However, t h e r e  may be s i t u a t i o n s  i n  which another  c h i l d  has 

a  s t rong  moral c la im o r  a  compelling need f o r  t h e  p rope r ty ,  

and the adverse consequences of t h e  c la im by t h e  in-  

capac i t a t ed  c h i l d  on the  family  a r e  a s  g r e a t  a s  i f  t h e  

p a r e n t s  were s t i l l  a l i v e .  

There is  a  b a s i c  humanitarian argument t h a t  can be 

made i n  favour of f u l l  pub l i c  r e s p o n s i b i l i t y  f o r  persons  

s u f f i c i e n t l y  d i sab l ed  t h a t  they must be i n s t i t u t i o n a l i z e d .  

Often the  pa ren t s  of d i s a b l e d  c h i l d r e n  s u f f e r  g r e a t l y  

from the  t ragedy of having given b i r t h  t o  a  s e v e r e l y  d i s -  

abled c h i l d .  I f  they have maintained t h e  c h i l d  i n  t h e i r  

home f o r  many yea r s  bu t  then f i n d  t h a t  they  must have 

t h e  c h i l d  i n s t i t u t i o n a l i z e d ,  they may have s u f f e r e d  

enough. Perhaps they should be f r e e  on t h e i r  dea th  t o  

l eave  t h e i r  e s t a t e s  t o  t h e i r  able-bodied ch i ld ren .  The 



p u b l i c  should perhaps be prepared t o  bea r  f u l l y  t h e  

f i n a n c i a l  r e s p o n s i b i l i t y  of t h e  t ragedy of t h e  b i r t h  of 

d i s a b l e d  c h i l d r e n .  I f  t h i s  i s  thought  t o  extend p u b l i c  

r e s p o n s i b i l i t y  t oo  f a r ,  p a r e n t s  of d i s ab l ed  c h i l d r e n  

should perhaps a t  l e a s t  have t h e  assurance t h a t  i f  they  

t r e a t  a l l  t h e i r  ch i ld ren ,  a b l e  and d i s a b l e d ,  e q u a l l y ,  no 

a p p l i c a t i o n  w i l l  be made i n  regard  t o  t h e  menta l ly  o r  

p h y s i c a l l y  d i sab l ed  c h i l d  who r ece ives  c a r e  o r  a s s i s t a n c e  

from the province.  

There i s  no cons i s t ency  i n  t h e  ca se  law on t h i s  

s u b j e c t .  In  Re Pfrimmer (19691, 2  D.L.R. (3d) 525 (Man. 

C.A.) Dickson J . A .  a t  p. 526 s t a t e d :  

A t e s t a t o r  e x e r c i s i n g  t h e  duty  imposed upon him by 
t h e  Act would have t o  cons ide r ,  among o t h e r  t h i n g s ,  
t he  fol lowing:  

( a )  t he  p o s s i b i l i t y  of recovery by t h e  d i s a b l e d  
person; 

(b )  t he  minimal n a t u r e  of S t a t e  support  which i n  
most cases  is unable t o  be much above 
subs i s t ence  l e v e l ;  and 

(c )  t he  p o s i t i o n  of t hose  f o r  whom t h e  d i s a b l e d  
person is himself  r e spons ib l e ,  such a s  wi fe  
and ch i ld ren .  

An award of $10,000, which was made i n  favour of t h e  

p h y s i c a l l y  handicapped a d u l t  son who was conf ined i n  a  

p r o v i n c i a l  i n s t i t u t i o n ,  was secured by a  f i r s t  charge 

upon the  r e a l  p roper ty  of t h e  e s t a t e  wi th  i n t e r e s t  a t  

5 %  on the  unpaid balance.  The n e t  e s t a t e  was approximately 

$40,000 and t h e  t e s t a t o r  was survived only by h i s  two 

sons.  He l e f t  h i s  whole e s t a t e  t o  h i s  able-bodied son 

who had farmed the  land which was t h e  major a s s e t  of t h e  

e s t a t e .  
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I n  Re Kinloch (1972) ,  23 D.L.R.  (3d) 465 (Al t a .  

S . C . ) ,  t h e  t e s t a t o r  d i ed  and, a s  he was n o t  surv ived  by 

h i s  w i f e ,  h i s  e s t a t e  of  approximately $15,000 went t o  h i s  

two a d u l t  c h i l d r e n  named i n  h i s  w i l l .  A daughter  who had 

on twelve occas ions  been admit ted t o  t h e  Alber ta  Hospi ta l  

a t  Ponoka rece ived  no th ing  under t h e  w i l l .  M r .  J u s t i c e  

Cullen found t h a t  a l though t h e  a p p l i c a n t  was marr ied a t  

t h e  t i m e  of t h e  t e s t a t o r ' s  dea th  she was a  dependant 

w i th in  t h e  Act a s  she  w a s  unable by reason of mental  o r  

phys i ca l  d i s a b i l i t y  t o  ea rn  a l i v e l i h o o d .  A t  t h e  t i m e  

of t he  a p p l i c a t i o n ,  she was a  divorced woman but  had 

obtained no maintenance on d ivorce .  A t  p. 474, t h e  

judge s t a t e d  t h a t  t h e  daughter  "was adequately  provided 

f o r ,  and Kinloch a s  t e s t a t o r  w a s  e n t i t l e d  t o  d i s t r i b u t e  

h i s  e s t a t e  on the  f o o t i n g  t h a t  h i s  daughter  Bea t r i ce  

could and should t a k e  advantage of t h e  u n i v e r s a l  h e a l t h  

scheme which was about t o  come i n t o  e f f e c t . . . "  H e  a l s o  

c i t e d  wi th  approval  A u s t r a l i a n  and New Zealand a u t h o r i t y  

f o r  the  p ropos i t i on  t h a t  t h e r e  i s  no du ty  t o  provide by 

w i l l  f o r  reimbursement t o  t h e  S t a t e  of maintenance c o s t s  

of  a  mental ly  a f f l i c t e d  c h i l d .  I t  must, however be 

recognized t h a t  i n  t h i s  case  t h e  s i z e  of t h e  e s t a t e  was 

very modest. 

I n  Re M i l l a r  (1977) ,  7 1  D.L.R. (3d)  120 (P.E.I.S.C.), 

a  t e s t a t r i x  d ied  l eav ing  an e s t a t e  of $25,000 which was 

t o  be d iv ided  mainly among h e r  t e n  a d u l t  c h i l d r e n  equa l ly .  

A son, Roy, age 5 6 ,  who was incapable  of main ta in ing  

h imse l f ,  brought an a p p l i c a t i o n  f o r  r e l i e f  o u t  of t h e  

estate.  By h i s  mother ' s  w i l l ,  h i s  sha re  was t o  be he ld  

on t r u s t  wi th  t he  income t o  be used f o r  h i s  c a r e  and 

wi th  power i n  t h e  t r u s t e e s  t o  encroach on t h e  c a p i t a l  

f o r  h i s  b e n e f i t .  I t  w a s  found t h a t  Roy's sha re  of t he  

e s t a t e  would n o t  meet adequa te ly  h i s  needs un le s s  t h e  

wel fa re  a s s i s t a n c e  g r a n t s  w e r e  continued.  Trainor  C. J. 

s t a t e d  a t  p. 127 t h a t  " i n  some ci rcumstances ,  a  t e s t a t o r  



has a  r i g h t  t o  t ake  i n t o  cons ide ra t ion  S t a t e  a s s i s t a n c e  

provided by s t a t u t e  when making p rov i s ions  f o r  persons  

who by s t a t u t e  a r e  dec l a red  t o  be dependants." The 

evidence i n d i c a t e d  t h a t  i f  t h e  a p p l i c a n t  were t o  r e c e i v e  

an amount i n  excess  of  $700  h i s  we l f a re  a s s i s t a n c e  

g r a n t s  would te rmina te .  The judge decided t h a t ,  a s  no 

f i n a n c i a l  b e n e f i t  would accrue  t o  t h e  a p p l i c a n t ,  he 

should use  h i s  d i s c r e t i o n  t o  d i smiss  t h e  a p p l i c a t i o n .  

I t  is exceedingly d i f f i c u l t  t o  d e f i n e  t h e  boundary 

between pub l i c  and p r i v a t e  r e s p o n s i b i l i t y  f o r  t h e  suppor t  

of a  person who q u a l i f i e s  a s  a  dependant under t h e  

s t a t u t e .  Where t h e  e s t a t e  i s  l a r g e ,  we see  no reason 

why p rov i s ion  should no t  be made o u t  o f  a  p a r e n t ' s  

e s t a t e  f o r  t he  suppor t  of a  d i s a b l e d  c h i l d .  I t  may be 

somewhat anomalous t h a t  du r ing  t h e  p a r e n t ' s  l i f e t i m e  t h e  

Province d i d  n o t  enforce  t h e  p a r e n t ' s  o b l i g a t i o n  f o r  

suppor t  bu t  does s o  a t  dea th .  However, t h e  deceased no 

longer  has a  need f o r  h i s  a s s e t s  and, i f  h i s  e s t a t e  is 

l a r g e ,  t h e  competing c la ims  f o r  a  sha re  of h i s  e s t a t e  

may a l l  be s a t i s f i e d .  Where t h e  e s t a t e  i s  smal l  and 

t h e r e  a r e  competing c la ims  which cannot be s a t i s f i e d ,  w e  

f e e l  t h a t  a  judge may proper ly  d i smiss  t h e  a p p l i c a t i o n  on 

beha l f  of a  d i s ab l ed  person who i s  r ece iv ing  suppor t  from 

t h e  Province.  We t h e r e f o r e  recommend t h a t  t he  f i n a n c i a l  

r e s p o n s i b i l i t y  assumed by a  government f o r  a  mental ly  

o r  p h y s i c a l l y  d i s a b l e d  dependant should be one of t h e  

f a c t o r s  which i s  taken i n t o  account i n  determining 

whether an o r d e r  should be made. 

Recommendation #6 

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

Upon t h e  h e a r i n g  o f  a n  a p p l i c a t i o n  u n d e r  t h i s  A c t ,  
t h e  j u d g e  s h a l l  c o n s i d e r  a22  m a t t e r s  t h a t  s h o u l d  
b e  t a k e n  i n t o  a c c o u n t ,  i n c l u d i n g  t h e  f i n a n c i a l  
r e s p o n s i b i l i t y  assumed  b y  a  g o v e r n m e n t  f o r  a  
m e n t a l l y  o r  p h y s i c a Z Z y  d i s a b l e d  d e p e n d a n t .  



7. A Child whom t h e  Deceased Treated a s  i f  he were h i s  --- 
own Child 

Sec t ion  2 of t h e  Divorce Act, R.S.C. 1 9 7 0 ,  c. D-8, 

d e f i n e s  "ch i ld"  t o  i nc lude  "any person t o  whom the  husband 

and wife  s tand  in loco  p a r e n t i s  and any person of whom -- 
e i t h e r  of t h e  husband o r  t h e  wife  is a  p a r e n t  and t o  whom 

t h e  o t h e r  of  them s t ands  -- i n  loco p a r e n t i s . "  Accordingly 

such c h i l d r e n  may be e n t i t l e d  t o  maintenance on the  

g r a n t i n g  of a  dec ree  n i s i  of d ivorce .  Under t he  presen t  

Family Rel ie f  Act, however, a  c h i l d  t o  whom a  deceased 

person stood i n  l oco  p a r e n t i s  i s  no t  e n t i t l e d  t o  apply -- 
f o r  r e l i e f  from t h e  e s t a t e  of a  deceased person. 

W e  a p p r e c i a t e  t h a t  t h e  Divorce Act p rov i s ion  i s  not  

i t s e l f  a  s u f f i c i e n t  r a t i o n a l e  s ince  it a p p l i e s  only t o  

t h e  c h i l d r e n  of divorced paren ts .  However, we accep t  

t h e  s e c t i o n  a s  r e f l e c t i n g  a  change i n  p u b l i c  po l i cy  i n  

t h e  d i r e c t i o n  of recognizing the  o b l i g a t i o n  which a r i s e s  

when a  person demonstrates a  s e t t l e d  i n t e n t i o n  of 

t r e a t i n g  a  c h i l d  a s  though he were h i s  own c h i l d .  W e  do 

n o t  b e l i e v e  t h a t  we a r e  depa r t i ng  too  f a r  from the  

p r i n c i p l e  t h a t  The Family Rel ief  Act is t h e  v e h i c l e  by 

which a  l i f e t i m e  support  o b l i g a t i o n  i s  cont inued a f t e r  

d e a t h  and imposed upon t h e  deceased 's  e s t a t e ,  and we 

accordingly th ink  t h a t  some provis ions  should be made. 

We a r e ,  however, r e l u c t a n t  t o  sugges t  t h e  imposi- 

t i o n  of t o o  heavy an o b l i g a t i o n  upon t h e  e s t a t e  of a  

deceased person because of t he  gene ros i ty  which he ex- 

tended t o  a  c h i l d  dur ing  h i s  l i f e t i m e .  Too onerous an 

o b l i g a t i o n  might d e t e r  a  person from assuming p a r e n t a l  

o b l i g a t i o n s  i n  regard  t o  c h i l d r e n  who need a  home because 

of t he  dea th  of t h e i r  own pa ren t s  o r  f o r  o t h e r  reasons .  

Death, a s  we have s a i d ,  obviously  e l i m i n a t e s  t h e  needs 
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of t he  deceased b u t  it equa l ly  e l i m i n a t e s  a  pe r son ' s  ea rn ing  

capac i ty  which may have been a  f a c t o r  which in f luenced  h i s  

d e c i s i o n  t o  b r i n g  a  c h i l d  i n t o  h i s  home. He may p r e f e r  

t h a t  only  h i s  own c h i l d r e n  should  s h a r e  i n  h i s  e s t a t e  which 

i s  f i x e d  i n  s i z e  and may have no ea rn ing  power. I f  t h e  

ch idren  whom he has  t r e a t e d  a s  c h i l d r e n  of h i s  own have 

a t t a i n e d  t h e i r  m a j o r i t y ,  we b e l i e v e  t h a t  they should n o t  

be a b l e  t o  apply f o r  r e l i e f  even i f  they a r e  menta l ly  o r  

p h y s i c a l l y  i n c a p a c i t a t e d .  We have had d i f f i c u l t y  i n  d e f i n i n g  

t h e  l i n e  a t  which p u b l i c  and p a r e n t a l  r e s p o n s i b i l i t y  f o r  s e v e r e l y  

i n c a p a c i t a t e d  c h i l d r e n  should be drawn b u t  wi th  regard  t o  

persons  toward whom t h e  deceased has v o l u n t a r i l y  assumed 

t h e  r e s p o n s i b i l i t y  of a c t i n g  a s  a  pa ren t ,  we f e e l  t h a t ,  

provided t h e  person has a t t a i n e d  the  age of e igh teen  yea r s ,  

it i s  the  s t a t e  which should assume r e s p o n s i b i l i t y .  

We b e l i e v e  t h a t  t h e r e  should cont inue t o  be some d i s -  

t i n c t i o n  between a  person who i s  a  c h i l d  of t he  deceased 

and a  person who i s  n o t  bu t  who was t r e a t e d  by the  deceased 

a s  his own c h i l d .  I f  one person wishes t o  t r e a t  ano ther  

person i n  t h e  same way a s  a  n a t u r a l  c h i l d ,  he can do so by 

h i s  w i l l .  I f  he does no t ,  we b e l i e v e  t h a t  t h e  person who 

was t r e a t e d  a s  though he were a  c h i l d  should only  have a  

r i g h t  t o  apply f o r  maintenance o u t  of t h e  deceased ' s  e s t a t e  

f o r  t h e  per iod u n t i l  he a t t a i n s  t h e  age of e igh teen .  I f  

t h e  support  o b l i g a t i o n  were t o  cont inue  beyond t h i s  t i m e ,  

it may be t h a t  t h e  deceased ' s  e s t a t e  would be i n s u f f i c i e n t  

t o  provide f o r  t h e  dependent spouse and ch i ld ren .  I t  might 

be contended t h a t ,  i f  t h e  surv iv ing  spouse and c h i l d r e n  

a r e  no t  adequately  provided f o r ,  a  judge would n o t  l i k e l y  

make a  s u b s t a n t i a l  award i n  favour of a  person whom the  

deceased simply t r e a t e d  a s  though he were h i s  c h i l d  and 

t h a t  no harm would be done by a l lowing the  c la im t o  be 



made. However, t h i s  does  no t  appear t o  be a complete 

answer. I f  t h e  l e g i s l a t i o n  were t o  g i v e  t h e  person whom 

t h e  deceased t r e a t e d  a s  h i s  own c h i l d  t he  same r i g h t s  t o  

make an a p p l i c a t i o n ,  it could e a s i l y  be i n f e r r e d  t h a t  it 

intended t h a t  such a person be t r e a t e d  i n  t he  same way 

a s  a n a t u r a l  c h i l d .  It has  been suggested on the  o t h e r  

hand, t h a t  a deceased should be a b l e  by w i l l  t o  exclude 

t h e  p o s s i b i l i t y  of an a p p l i c a t i o n  by a person whom he 

t r e a t e d  a s  though he w e r e  h i s  c h i l d .  However, we do not  

b e l i e v e  t h a t  a person should,  u n i l a t e r a l l y ,  be a b l e  t o  shed 

by w i l l  a suppor t  o b l i g a t i o n  even though it i s  one he volun- 

t a r i l y  assumed. A s  we have sa id ,  we b e l i e v e  t h i s  support  

o b l i g a t i o n  should be imposed on the  e s t a t e  on ly  u n t i l  t he  

person t r e a t e d  by t h e  deceased a s  h i s  c h i l d  a t t a i n s  18 years  

of  age. To remove any doubt t h a t  a f o s t e r  c h i l d  might be 

a dependant under t he  s t a t u t e ,  we have decided t o  exclude 

him s p e c i f i c a l l y .  

Recommendation # 7  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

"Dependan t"  i n c l u d e s  

a  p e r s o n  u n d e r  t h e  a g e  o f  1 8  t o  whom t h e  
d e c e a s e d  h a s  d e m o n s t r a t e d  a  s e t t Z e d  
i n t e n t i o n  o f  t r e a t i n g  a s  t h o u g h  h e  w e r e  
h i s  own c h i l d  and  who was whoZZy o r  
p a r t i a l l y  d e p e n d e n t  upon t h e  d e c e a s e d  
f o r  m a i n t e n a n c e  a t  t h e  t i m e  o f  t h e  
d e c e a s e d ' s  d e a t h ,  b u t  d o e s  n o t  i n c l u d e  
a  p e r s o n  pZaced i n  a  f o s t e r  home f o r  
c o m p e n s a t i o n .  



8. J u d i c i a l l y  Separated - Spouses 

A t  t h e  p r e s e n t  t ime,  t h e  j u d i c i a l l y  separa ted  spouse 

i s  e n t i t l e d  t o  apply.  However, The Domestic Re la t ions  Act, 

R.S.A. 1970, c. 113, s e c t i o n  1 2  provides  t h a t  a f t e r  a 

judgment of  j u d i c i a l  s epa ra t ion ,  i f  a husband o r  wife d i e s  

i n t e s t a t e  t h e  su rv iv ing  spouse does no t  share  i n  the  

e s t a t e .  We considered whether a j u d i c i a l l y  separa ted  

spouse should only  be permi t ted  t o  apply where t h e r e  is  
a s u b s i s t i n g  alimony o rde r  o r  a suppor t  agreement. This 

would equa te  such spouses t o  divorced spouses.  However, a 

j u d i c i a l l y  s epa ra t ed  spouse i s  e n t i t l e d  t o  seek an o rde r  

f o r  alimony o r  maintenance and we have c o n s i s t e n t l y  taken 

t h e  p o s i t i o n  t h a t  The Family Rel ie f  Act should preserve  

l e g a l  l i f e t i m e  suppor t  o b l i g a t i o n s .  Therefore ,  we b e l i e v e  

t h e  j u d i c i a l i y  s epa ra t ed  spouse should cont inue  t o  be 

e n t i t l e d  t o  apply.  Accordingly,  we make no recommendation 

f o r  change. 

9 .  Former Spouses 

A d ivorced  spouse,  o r  one whose marr iage has  been annul led 

i s  no t  e n t i t l e d  t o  apply under t h e  p r e s e n t  Family Rel ie f  

~ c t .  I n  most c a s e s ,  t h e  suppor t  payments made 

t o  the  economically dependent former spouse, whether under 

an  order  of support  o r  under an agreement a s  t o  support ,  

c ease  on the  d e a t h  of t h e  person s u b j e c t  t o  t he  l i a b i l i t y .  

Y e t  t he  needs of t h e  su rv iv ing  dependent former spouse do 

no t .  A s  a r e s u l t  of our  concept ion of The Family Rel ief  

Act a s  a s t a t u t e  which t r a n s f e r s  t he  l e g a l  support  obl iga-  

t i o n  owed by a deceased dur ing  h i s  l i f e t i m e  over t o  h i s  

e s t a t e ,  we b e l i e v e  t h a t  a former spouse should be e n t i t l e d  



t o  apply under it. This would be t h e  case  only  i f  t h e  

su rv iv ing  former spouse,  a t  t h e  time of dea th ,  was 

e n t i t l e d  t o  suppor t  a s  a r e s u l t  of a c o u r t  o r d e r  o r  

pursuant  t o  an agreement wi th  t h e  deceased.  

I n  our Report 27, Matrimonial Support,  we have 

subscr ibed t o  t h e  view t h a t  when a marr iage breaks  down, 

t h e  law should, where it i s  f e a s i b l e ,  encourage each 

p a r t y  t o  become s e l f -  support ing within  a reasonable  per iod 

o f  time. Thus we a n t i c i p a t e  t h a t  many support  o r d e r s  i n  

favour  of a spouse o r  former spouse w i l l  only  be f o r  a 

l i m i t e d  per iod  of t h e  i n  order  t o  a s s i s t  t h e  economical- 

l y  dependent spouse t o  achieve f i n a n c i a l  s e l f  s u f f i c i e n c y  . 
Although more o r d e r s  should be of a s h o r t e r  du ra t ion ,  

we recognize  t h a t  because of t he  age o r  h e a l t h  of t h e  

dependent person,  f i n a n c i a l  s e l f - s u f f i c i e n c y  may no t  be a 

f e a s i b l e  goa l .  Therefore  some o r d e r s  and some agreements 

w i l l  have t o  be f o r  t h e  l i f e  of  t h e  economically dependent 

spouse. I n  t hese ,  and a l s o  in o the r  ca ses  t o  cover the 

l i m i t e d  per iod du r ing  which support  is needed, The Family 

Rel ie f  A c t  should make it poss ib l e  f o r  t he  former spouse 

t o  apply f o r  r e l i e f  o u t  of t h e  deceased ' s  e s t a t e .  

W e  have considered whether a c o u r t  on o r  a f t e r  t h e  

g r a n t i n g  of a decree  of d ivorce  o r  a decree  o r  d e c l a r a t i o n  

o f  n u l l i t y  should be empowered t o  o rde r  t h a t  e i t h e r  p a r t y  

t o  the marriage s h a l l  n o t  be e n t i t l e d  on t h e  dea th  of t he  

o t h e r  p a r t y  t o  apply  under The Family Rel ie f  A c t .  Such 

a p rov is ion  is  conta ined  in s e c t i o n  15 of t h e  Inhe r i t ance  

(Provis ion f o r  Family and Dependants) Act, 1975 of 

England. A s  the  Engl i sh  s t a t u t e  i nc ludes  a s  an a p p l i c a n t  

a former spouse of t h e  deceased who has  n o t  remarr ied,  

such a s e c t i o n  appears  necessary.  A s  w e  propose t h a t  a 

former spouse should only  be a dependant i f  t h e r e  is a 



s u b s i s t i n g  suppor t  o rder  o r  a  suppor t  agreement in  favour 

o f  t h a t  former spouse immediately p r i o r  t o  t he  dea th  of 

t h e  deceased,  we have decided t h a t  it is n e i t h e r  necessary 

nor  d e s i r a b l e  t o  inc lude  a  p rov i s ion  f o r  p rospec t ive ly  

ous t ing  the  j u r i s d i c t i o n  of t h e  c o u r t  t o  hea r  a  family r e l i e f  

a p p l i c a t i o n  made by a  former spouse. 

W e  b e l i e v e  t h a t  t he  r e s u l t  of t h e  d ivorce  o r  n u l l i t y  

proceedings w i l l  au toma t i ca l ly  determine whether a  former 

spouse is a b l e  t o  apply under our  proposed Family Rel ief  

Act. I f  t h e  c o u r t  i n  t h e s e  proceedings r e f u s e s  t o  make 

a  support  o rde r  and t h e r e  i s  no s u b s i s t i n g  support  agree- 

ment, n e i t h e r  former spouses w i l l  be a  dependant of the  

o t h e r  under t h e  proposed Act. Therefore ,  t h e  surv ivor  

w i l l  n o t  be a b l e  t o  apply f o r  an o rde r  from t h e  e s t a t e  of 

t h e  f i r s t  t o  d i e .  I f  t h e  c o u r t  i n  d ivorce  o r  n u l l i t y  

proceedings  makes a  lump sum o rde r  and t h i s  o rde r  has 

been s a t i s f i e d ,  t h e r e  would be no s u b s i s t i n g  support  o rder  

when t h e  former spouse who was i n i t i a l l y  made l i a b l e  d i e s .  

I n  t h i s  case ,  it appears  t h a t  t h e  ous t ing  of t he  j u r i s -  

d i c t i o n  of t h e  c o u r t  t o  hear  a  family r e l i e f  a p p l i c a t i o n  

flows au toma t i ca l ly  and a p p r o p r i a t e l y  from what is  done 

i n  the  d ivo rce  or n u l l i t y  proceedings.  

I f  t he  c o u r t  g r an t ing  the  d ivorce  o r  n u l l i t y  decree  

makes an o rde r  f o r  p e r i o d i c  payments which is  t o  cont inue  

f o r  the  j o i n t  l i v e s  of t h e  former spouses, t h e  su rv iv ing  

former spouse who i s  e n t i t l e d  t o  t he  p e r i o d i c  payments 

w i l l  be a  dependant under our  proposed Act and w i l l  be 

a b l e  t o  apply f o r  an o rde r  from the  e s t a t e  of t he  l i a b l e  

former spouse. It i s  d i f f i c u l t  t o  conceive of a  s i t u a t i o n  

i n  which t h e  c o u r t  g r a n t i n g  the  divorce  o r  n u l l i t y  decree  

would wish t o  bar a  former spouse from applying under 



The Family Rel ief  Act where t h e  c o u r t  ordered t h a t  p e r i o d i c  

suppor t  payments should be made t o  t h a t  former spouse f o r  

t h e  j o i n t  l i v e s  of t h e  p a r t i e s  t o  t h e  former marriage.  

Where t h e  c o u r t  o r d e r s  p e r i o d i c  support  payments f o r  t he  

j o i n t  l i v e s  of t h e  former spouses,  it would appear t h a t  

t h e  former spouse e n t i t l e d  t o  t he  payments is  a person f o r  

whom the c o u r t  b e l i e v e s  t h a t  t h e  a t ta inment  of economic 

s e l f - s u f f i c i e n c y  i s  n o t  a f e a s i b l e  ob jec t ive .  The needs 

of t h i s  former spouse i n  r e c e i p t  of p e r i o d i c  payments w i l l  

n o t  d isappear  on t h e  d e a t h  of t h e  former spouse who is  

l i a b l e  f o r  t h e  p e r i o d i c  payments. The former spouse 

e n t i t l e d  t o  t h e  p e r i o d i c  payments should and would be a 

dependant under our  proposed Family Rel ief  A c t .  

I n  one ca se ,  it may be argued t h a t  t he  a p p r o p r i a t e  

r e s u l t  may n o t  f low au toma t i ca l ly  from the  suppor t  o rde r  

made in the  d ivorce  o r  n u l l i t y  proceedings. This  is the  

s i t u a t i o n  in which t h e  c o u r t  makes a nominal award i n  o rder  

t o  p reserve  t h e  r i g h t  of t he  former wife  t o  make a 

subsequent a p p l i c a t i o n  f o r  an o rde r  f o r  maintenance and 

support .  Such nominal awards a r e  g e n e r a l l y  on ly  made 

where t h e  former wi fe  i s  c u r r e n t l y  i n  need of support  but  

t h e  former husband has no capac i ty  t o  pay, o r  where t h e  

former wife is  n o t  c u r r e n t l y  i n  need of support  bu t  it 

can  be fo re seen  t h a t  she may have a p o t e n t i a l  f u t u r e  need 

f o r  support .  

I f  a former wi fe  wi th  a nominal support  o rde r  does 

n o t  make a subsequent a p p l i c a t i o n  f o r  suppor t ,  should 

she be a b l e  t o  apply under The Family Rel ie f  Act? Under 

o u r  proposal ,  she would q u a l i f y  a s  she is a former spouse 

who has s u b s i s t i n g  suppor t  o rde r  i n  her  favour even though 

it i s  nominal. We have considered whether we should 

provide t h a t  nominal suppor t  o r d e r s  do n o t  q u a l i f y  a former 

spouse t o  be a dependant under our proposed Act. Such a 



prov i s ion  m u l d  r e q u i r e  us  t o  d e f i n e  what is a nominal 

o rde r .  This appears  t o  us  t o  be an i n t r a c t a b l e  problem. 

We r e l u c t a n t l y  conclude t h a t  a former spouse e n t i t l e d  t o  

a s u b s i s t i n g  suppor t  o rde r  whether it is nominal o r  

o therwise  should be c l a s s i f i e d  a s  a dependant of the  

deceased former spouse who is  l i a b l e .  We b e l i e v e  t h a t  

we can r e l y  on t h e  d i s c r e t i o n  of t h e  judge hear ing  the  

fami ly  r e l i e f  a p p l i c a t i o n .  Even though a former spouse 

wi th  a nominal award m u l d  he a dependant under our 

proposed Act, t h e r e  i s  no n e c e s s i t y  f o r  a judge t o  make an 

o rde r  i n  favour of such a dependant. I n  most i n s t ances ,  

we would expec t  t h a t  an a p p l i c a t i o n  by a former spouse 

wi th  on ly  a nominal support  o rde r  would be unsuccess fu l .  

we a l s o  b e l i e v e  t h a t  a former spouse should be a b l e  t o  

apply f o r  an o r d e r  under t h e  Act even i f  t h e r e  i s  no 

s u b s i s t i n g  o rde r  o r  agreement a s  t o  suppor t ,  provided 

t h a t  an a p p l i c a t i o n  f o r  a maintenance o r  suppor t  o rde r  

has been made b u t  n o t  determined p r i o r  t o  t h e  dea th  of  

t he  former spouse.  This  should ,  of course ,  only apply 

where an o r d e r  of suppor t  would have been gran ted  had t h e  

deceased surv ived .  We a p p r e c i a t e  t h a t  t h i s  p rov i s ion  i s  

l i k e l y  t o  cause some d i f f i c u l t y  i n  t h a t  t h e  judge who i s  

h e a r i n g  t h e  a p p l i c a t i o n  w i l l  have t o  determine whether 

t h e  a p p l i c a n t  would have rece ived  matrimonial  suppor t  

had t h e  deceased survived.  However, n o t  t o  provide f o r  

t h i s  s i t u a t i o n  would c r e a t e  a gap i n  t h e  p r o t e c t i o n  

accorded a former spouse under The Family Rel ie f  Act. 

A few support  o r d e r s  award support  f o r  t he  l i f e  of 

t h e  economically dependent former spouse even i f  t he  

spouse who i s  l i a b l e  d i e s .  A support  agreement may 

do t h e  same. These o r d e r s  o r  agreements c r e a t e  an 

o b l i g a t i o n  a g a i n s t  t he  e s t a t e  of t h e  l i a b l e  spouse i n  

favour  of t h e  surv iv ing  former spouse. W e  considered 

recommending t h a t  in such a case  t h e  surv ivor  be r equ i r ed  



t o  r e l i n q u i s h  t h e  r i g h t s  under t h e  o rde r  o r  agreement 

be fo re  applying under t h e  Act. However, we b e l i e v e  t h e  

few c a s e s  i n  which t h e  suppor t  o b l i g a t i o n  cont inues  

a g a i n s t  an e s t a t e  by an o rde r  o r  agreement can be most 

e a s i l y  handled by j u d i c i a l  d i s c r e t i o n .  The judge may 

make any o rde r  under The Family Rel ie f  Act i n  favour of 

t h e  a p p l i c a n t  e i t h e r  c o n d i t i o n a l  upon t h e  a p p l i c a n t  

r e l i nqu i sh ing  t h e  o t h e r  r i g h t s  o r  by tak ing  t h e s e  o t h e r  

r i g h t s  i n t o  c o n s i d e r a t i o n  i n  determining the  amount of 

t h e  o rde r  t o  be made t o  t h e  app l i can t .  

Recommendation # 8  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

a  p e r s o n  whose  m a r r i a g e  t o  t h e  d e c e a s e d  was 
t e r m i n a t e d  o r  d e c Z a r e d  v o i d  b y  a  d e c r e e  
a b s o Z u t e  o f  d i v o r c e  o r  a  d e c r e e  o r  
d e c Z a r a t i o n  o f  n u Z Z i t y  o f  m a r r i a g e  and i n  
whose  f a v o u r  a n  o r d e r  o r  a g r e e m e n t  f o r  
m a i n t e n a n c e  o r  s u p p o r t  was s u b s i s t i n g  
imrnediateZy p r i o r  t o  t h e  d e c e a s e d ' s  d e a t h  
o r  i n  whose  f a v o u r ,  i n  t h e  o p i n i o n  o f  t h e  
j u d g e ,  a n  o r d e r  f o r  m a i n t e n a n c e  o r  s u p p o r t  
wouZd h a v e  b e e n  g r a n t e d ,  p r o v i d e d  t h a t  an 
a p p Z i c a t i o n  f o r  t h e  o r d e r  had b e e n  made 
b u t  n o t  d e t e r m i n e d  d u r i n g  t h e  L i f e t i m e  
o f  t h e  d e c e a s e d .  

10.  A Person who has Entered i n t o  a  Void Marriage 

Under t he  p r e s e n t  Family Rel ie f  Act, a  p a r t y  t o  a  void  

marriage i s  e n t i t l e d  t o  apply i n  only  one c i rcumstance.  A 

judge must have made a  d e c l a r a t i o n  of presumption of death  

p r i o r  t o  t h e  spouse of  t h e  person presumed dead going through 

a  marriage ceremony wi th  another  person.  I f  it i s  l a t e r  



found t h a t  t h e  person presumed dead was a l i v e  when the  

marr iage ceremony was performed, t he  p a r t i e s  t o  t he  void 

marr iage and t h e i r  c h i l d r e n  have the  same r i g h t s  under the  

Act a s  though it were a v a l i d  marriage.  

We t h i n k  t h a t  t h i s  i s  too  r e s t r i c t i v e .  We b e l i e v e  

t h a t  a person who en te red  i n t o  a marr iage ceremony reason- 

a b l y  b e l i e v i n g  t h a t  t h e  ceremony would c r e a t e  a v a l i d  

marr iage should be e n t i t l e d  t o  apply f o r  support  during the  

l i f e t i m e  of t h e  o t h e r  par ty .  Therefore ,  we a l s o  be l i eve  

t h a t  upon t h e  dea th  of t h e  o t h e r  p a r t y  such a person 

should be e n t i t l e d  t o  apply f o r  r e l i e f  o u t  of t h e  e s t a t e  

of t h e  o t h e r  p a r t y .  

Recommendation #9  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

" S p o u s e "  i n c  Zudes 

a p e r s o n  whose  m a r r i a g e  t o  t h e  d e c e a s e d  was 
v o i d  i f  s u c h  p e r s o n  d i d  n o t  know o r  had 
n o  r e a s o n  t o  b e l i e v e  t h e  m a r r i a g e  was 
v o i d .  

11. A Spouse of a Polygamous Marriage 

R e  Quon (1969),  4 D.L.R. (3d) 702 (Alta. S.C.) 

appears  t o  be t h e  on ly  Canadian case  i n  which t h e  i s s u e  

of whether a spouse who en te red  i n t o  a p o t e n t i a l l y  poly- 

gamous marr iage might apply f o r  r e l i e f  is even in fe ren-  

t i a l l y  considered.  I n  t h i s  case ,  t he  deceased, who was 

a t  t h a t  t ime domiciled i n  China, en t e red  i n t o  a Chinese 

customary marr iage i n  1 9 1 4  o r  1915. He l a t e r  emigrated t o  

Canada and, i n  1942, a f t e r  he had become domiciled i n  a 

province of Canada, he went through a marriage ceremony 

wi th  a Canadian woman. H i s  w i l l  l e f t  approximately ha l f  



t h e  e s t a t e  t o  t h e  Canadian woman and t h e  remaining po r t i on  

t o  t h e  son of t h e  Chinese customary marr iage.  Both t h e  

Canadian woman and t h e  woman of t h e  Chinese customary 

marriage sought r e l i e f  under t h e  A c t .  M r .  J u s t i c e  

Kirby considered t h a t  t h e  primary ques t ion  was who was 

t h e  lawful  widow of t h e  deceased. He quoted from 

Lee v. Lau, [1964] 2 A l l  E.R. 2 4 8  ( P . D . A . )  a t  p.  2 5 2  t h a t :  - - 

Under a Chinese customary marr iage,  even 
i f  t h e  t i t l e  of  "wife" i s  given on ly  t o  
t h e  woman who was joined t o  t he  man a t  
t h e  marr iage ceremony, t h a t  ceremony 
cannot be s a i d  t o  b r ing  about a union t o  
t he  exc lus ion  of a l l  o t h e r s ,  s i n c e  t h e  
husband can t a k e  f r e s h  pa r tne r s ,  t o  whose 
s t a t u s  some l e g a l  recogni t ion  is  given.  

M r .  J u s t i c e  Kirby then c i t e d  A l i  - v. A l i ,  - [ I 9 6 6 1  1 A l l  E .R .  

6 6 4  ( P . D . A . )  f o r  t h e  p ropos i t i on  t h a t  a  p o t e n t i a l l y  polyga- 

mous marr iage i s  conver ted i n t o  a monogamous union upon 

t h e  a c q u i s i t i o n  by t h e  husband of an ~ n g l i s h  domici le  f o r  

t h e  purpose o f  making Engl i sh  matrimonial  remedies a v a i l a b l e .  

He then concluded t h a t  t h e  Chinese marriage was v a l i d  i n  

Canada and t h e  marr iage t o  t he  Canadian woman was i n v a l i d .  

I t  i s  n o t  c l e a r  whether i t  was e s s e n t i a l  f o r  t h e  success  

of  t h e  a p p l i c a t i o n  by t h e  Chinese woman t h a t  h e r  p o t e n t i a l l y  

polygamous marr iage had been rendered monogamous by a change 

of domic i le  o f  h e r  husband, b u t  t h i s  i n f e r e n c e  might f a i r l y  

be drawn from t h e  case .  However, dependants '  r e l i e f  

l e g i s l a t i o n  has  been c l a s s i f i e d  a s  success ion  law, and it 

may t h e r e f o r e ,  be argued t h a t  t h e  requirement t h a t  a  marriage 

be a union of one man and one woman t o  t h e  exc lus ion  of a l l  

o t h e r s  has  no a p p l i c a t i o n ,  because it d e a l s  only  wi th  

matrimonial  law. 

W e  b e l i e v e  t h a t  a  p a r t y  t o  a polygamous marriage v a l i d  

by the  law under which it was ce l eb ra t ed  should be e n t i t l e d  

t o  apply f o r  r e l i e f  under our  Act. We see  no reason t o  

d i s t i n g u i s h  between t h e  p o t e n t i a l l y  polygamous marr iage 



and t h e  marr iage which is polygamous in f a c t .  The law can 

d e a l  wi th  c la ims  f o r  support  by more than  one spouse j u s t  

a s  it can d e a l  w i th  c la ims by more than one c h i l d ,  and 

indeed our p rev ious  recommendations involve the  p o s s i b i l i t y  

o f  c o n f l i c t i n g  c la ims  by a widow and a divorced spouse. 

Recommendation # 1 0  

T h a t  t h e  proposed A c t  shouZd p r o v i d e  t h a t :  

a  pe r son  whose m a r r i a g e  t o  t h e  deceased  
was e n t e r e d  i n t o  u n d e r  a  taw wh ich  
p e r m i t t e d  potygamy,  w h e t h e r  o r  n o t  
e i t h e r  p a r t y  t o  i t  h a s ,  o r  a t  t h e  t i m e  
o f  t h e  marr iage  o r  t h e r e a f t e r  had ,  a  
spouse  o t h e r  t h a n  t h e  o t h e r  p a r t y .  

12. Paren ts ,  Grandparents and Grandchildren 

Under t h e  p r e s e n t  Family Rel ief  Act,  a  p a r e n t ,  grand- 

p a r e n t  o r  g randchi ld  i s  n o t  a "dependant" and t h e r e f o r e  

i s  n o t  e n t i t l e d  t o  apply under t h e  Act. However, under 

t h e  uniform Dependants' Re l ie f  Act,  adopted by what i s  

now known a s  The Uniform Law Conference of Canada, a 

"dependant" i nc ludes  "a  grandparent ,  pa ren t  o r  descendant 

o f  t h e  deceased who, f o r  a per iod  of a t  l e a s t  t h r e e  yea r s  

immediately p r i o r  t o  t h e  d a t e  of  t h e  death  of t h e  deceased 

was dependent upon him f o r  maintenance and suppor t . "  

The Uniform A c t  appears  t o  be based on the  premise 

t h a t  a  dependant who s t a n d s  i n  a c e r t a i n  r e l a t i o n s h i p  t o  

t h e  deceased should be a b l e  t o  apply f o r  r e l i e f  o u t  of 

t h e  deceased ' s  e s t a t e  i f  t h e r e  was e i t h e r  a l e g a l  o b l i g a t i o n  

f o r  suppor t  o r  a f a c t u a l  dependency on t h e  deceased. We 

t a k e  a more r e s t r i c t i v e  view of t h e  proper sphere  of t h e  

s t a t u t e .  A s  we have p rev ious ly  s t a t e d ,  we  t h ink  t h a t  t he  



s t a t u t e  should p re se rve  a  l e g a l  l i f e t i m e  suppor t  obl iga-  

t i o n  by t r a n s f e r r i n g  it t o  t h e  e s t a t e  on the  dea th  of the  

person who owed the o b l i g a t i o n .  Under The Maintenance 

Order Act, R.S.A. 1 9 7 0 ,  c .  222, t h e r e  is a  l e g a l  support  

o b l i g a t i o n  running from a c h i l d  t o  h i s  p a r e n t s  and grand- 

p a r e n t s  and a l s o  from p a r e n t s  and grandparen ts  t o  

c h i l d r e n  and grandchi ld ren .  However, subsec t ion  4 ( 2 )  ( b )  

s t a t e s  t h a t  t h e  l i a b i l i t y  of  t he  grandfa ther  does not 

a r i s e  un less  bo th  t h e  f a t h e r  and mother a r e  unable ,  while 

t h e  grandfa ther  is  a b l e  t o  provide maintenance. Similar-  

l y ,  subsec t ion  4 ( 3 )  i n d i c a t e s  t h a t  t he  support  ob l iga-  

t i o n  of t h e  g randch i ld  t o  h i s  grandparent  on ly  a r i s e s  

when the  c h i l d  is  unable t o  support  h i s  pa ren t s .  

I f  The Maintenance Order Act were t h e  foundat ion 

f o r  t he  l e g a l  suppor t  o b l i g a t i o n  which is cont inued a f t e r  

dea th  a g a i n s t  t h e  e s t a t e ,  it would be necessary t o  inc lude  

p a r e n t s ,  g randparen ts  and grandchi ld ren  a s  dependants.  

We do n o t  b e l i e v e  t h a t  The Maintenance Order Act can be 

a  foundat ion f o r  such a  suppor t  o b l i g a t i o n .  I t  was 

o r i g i n a l l y  enac ted  i n  England f o r  t h e  b e n e f i t  of  t h e  

p a r i s h  and i t s  main purpose i s  s t i l l  t o  p r o t e c t  t h e  

Province,  even though s i n c e  1 9 4 8 ,  a  person e n t i t l e d  t o  

maintenance has  been empowered t o  apply himself  f o r  a  

maintenance o r d e r  a g a i n s t  t h e  person l i a b l e .  The s t a t u t e  

i s  r a r e l y  invoked and t h e  o b l i g a t i o n s  which it purpo r t s  

t o  c r e a t e  appear t o  be somewhat a r t i f i c i a l .  

We b e l i e v e ,  however, t h a t  t h e  p r o t e c t i o n  of The Family 

Rel ie f  Act should be extended t o  p a r e n t s  o r  grandparents  

who were dependent on t h e  deceased f o r  a  per iod  of a t  

l e a s t  t h r e e  y e a r s  immediately p r i o r  t o  t h e  dea th  of t h e  

deceased and t h a t  they should be c l a s s i f i e d  a s  dependants. 

I t  i s  our  b e l i e f  t h a t  t h e  s p e c i a l  r e l a t i o n s h i p  of c h i l d r e n  

t o  p a r e n t s  and grandparen ts ,  t o g e t h e r  w i th  t h e  expec t a t i on  

r a i s e d  by t h e  p rov i s ion  of suppor t  f o r  a  per iod  of t h r e e  



y e a r s ,  j u s t i f i e s  c l a s s i f y i n g  pa ren t s  and grandparents  a s  

dependants.  This i s  a  s m a l l ,  b u t ,  we b e l i e v e ,  j u s t i f i a b l e  

d e p a r t u r e  from our  g e n e r a l  p r i n c i p l e  o f  viewing The Family 

Re l i e f  Act a s  t r a n s f e r r i n g  t o  t h e  e s t a t e  t h e  l e g a l  suppor t  

o b l i g a t i o n  owed by t h e  deceased dur ing h i s  l i f e t i m e .  

We do n o t  b e l i e v e  t h a t  g randchi ld ren  should be  c l a s s i -  

f i e d  a s  dependants.  A g randparen t  has no r e s p o n s i b i l i t y  

f o r  b r ing ing  grandchi ld ren  i n t o  t h e  world and has  no c o n t r o l  

over  t h e i r  number o r  g e n e r a l  r e s p o n s i b i l i t y  f o r  them. The 

s i t u a t i o n  w i l l ,  of cou r se ,  be d i f f e r e n t  i f  t h e  grandparent  

has  t r e a t e d  t h e  grandchi ld  a s  i f  he were h i s  own c h i l d .  

If  he h a s ,  t h e  grandchi ld  would be a  dependant under our  

recommendat?.on #7.  

Recommendation #11 

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

"Dependan t"  i n c l u d e s  

a  p a r e n t  o r  g r a n d p a r e n t  o f  t h e  d e c e a s e d  
who,  f o r  a  p e r i o d  o f  a t  l e a s t  t h r e e  
y e a r s  i m m e d i a t e l y  p r i o r  t o  t h e  d a t e  o f  
t h e  d e a t h  o f  t h e  d e c e a s e d ,  was d e p e n d e n t  
upon  t h e  d e c e a s e d  f o r  m a i n t e n a n c e  and 
s u p p o r t .  

13. Persons  Living Together Outside of Marriage 

Men and women do l i v e  t oge the r  o u t s i d e  of marriage.  

Ce r t a in  s t a t u t e s  provide such persons  wi th  l e g a l  r i g h t s  

i n  l i m i t e d  circumstances.  Strong arguments can be 

advanced bo th  f o r  and a g a i n s t  extending l e g a l  r i g h t s  t o  

pe r  sons i n  these  circumstances.  W e  recognize  t h a t  severe  

hardsh ip  may r e s u l t  from denying a  r i g h t  t o  apply t o  a  

man o r  mman who has cohab i t a t ed  f o r  a  s u b s t a n t i a l  per iod 



of  time. On t h e  o t h e r  hand, both  p a r t i e s  may have chosen 

t o  l i v e  t oge the r  o u t s i d e  of marr iage f o r  t h e  very reason 

t h a t  t hey  d i d  n o t  wish t h e  i n c i d e n t s  of marriage t o  apply 

t o  t h e i r  r e l a t i o n s h i p .  To permit  an a p p l i c a t i o n  would i n  

some cases  f r u s t r a t e  t h e  i n i t i a l  i n t e n t i o n  of both p a r t i e s  

when they  en t e red  i n t o  t h e  r e l a t i o n s h i p .  It can a l s o  be 

argued that  l e g i s l a t i o n  should encourage persons  t o  marry. 

To convey s i m i l a r  r i g h t s  on persons  who chose no t  t o  marry 

may n o t  encourage marriage.  W e  b e l i e v e  t h a t  t h e  r i g h t s  

and d u t i e s  of  men and women l i v i n g  toge the r  o u t s i d e  marr iage 

deserve  s p e c i a l  study. W e  now have a  s tudy  i n  progress .  

We do n o t  t h ink  t h a t  we should dec ide  whether o r  n o t  t o  

make any recommendation t o  extend The Family Rel ie f  Act 

t o  i n c l u d e  t h e s e  persons  u n t i l  our  Study on Persons 

Living Together Outside Marriage i s  completed. 

1 4 .  A l l  Dependants 

In s t ead  of enumerating t h e  c a t e g o r i e s  of dependants 

who a r e  e n t i t l e d  t o  apply f o r  suppor t  ou t  of a  deceased ' s  

e s t a t e ,  it would be p o s s i b l e  t o  g i v e  a l l  persons who 

were a c t u a l l y  dependent on t h e  deceased p r i o r  t o  h i s  

d e a t h  t he  r i g h t  t o  apply under The Family Rel ie f  Act. The 

b a s i s  f o r  t h e  r i g h t  t o  apply would then be t h a t  t h e  

deceased by suppor t ing  t h e  dependant dur ing h i s  l i f e t i m e  

may have c r ea t ed  a  reasonable  expec t a t i on  t h a t  support  

would cont inue  a f t e r  h i s  death.  W e  r egard  t h i s  b a s i s  a s  

t o o  specu la t ive .  W e  r e i t e r a t e  t h a t ,  in our op in ion ,  t he  

b e s t  touchstone i s  whether a  l e g a l  support  o b l i g a t i o n  

e x i s t e d  dur ing t h e  l i f e t i m e  of t h e  deceased. I f  it d id ,  

t h i s  l e g a l  suppor t  o b l i g a t i o n  should i n  app rop r i a t e  
c i rcumstances  be imposed on the  e s t a t e ,  b u t  new o b l i g a t i o n s  

should n o t  be imposed without  good reasons .  This we b e l i e v e  

achieves  t h e  proper  balance between t h e  pub l i c  i n t e r e s t  i n  

s ee ing  t h a t  persons  who have a  l e g i t i m a t e  c la im t o  look 

t o  t h e  deceased f o r  suppor t  r e c e i v e  t h a t  suppor t  and t h e  

p u b l i c  i n t e r e s t  i n  s ee ing  t h a t  freedom t o  make a w i l l  i s  

n o t  unduly r e s t r i c t e d .  



VI 

THE EXERCISE OF DISCRETIONARY POWER 

1. General 

The hallmark of dependants '  r e l i e f  l e g i s l a t i o n  and 

o f  our  Family Rel ief  A c t  is  the  d i s c r e t i o n a r y  power which 

a judge has  t o  make an award i f  he b e l i e v e s  t h a t  a 

deceased person ' s  w i l l  o r  t h e  r u l e s  of i n t e s t a t e  succes- 

s i o n  do not  adequa te ly  provide f o r  t h e  proper maintenance 

and support  of a dependant. We th ink  t h a t  t h e  d i s c r e t i o n -  

a r y  system s t r i k e s  a f a i r  balance between the  i n t e r e s t s  

o f  dependants and the  i n t e r e s t  i n  p reserv ing  a s  much 

tes tamentary  freedom a s  i s  c o n s i s t e n t  wi th  t h e  l e g i t i m a t e  

i n t e r e s t s  of dependants. 

We be l i eve ,  however, t h a t  it i s  somewhat p e c u l i a r  t o  

s a y  t h a t  a w i l l  l eav ing  nothing t o  a dependant makes ade- 

qua t e  p rov is ion  f o r  t he  proper  maintenance and suppor t  

simply because t h e  dependant possesses  independent means 

and t h e r e f o r e  t h e r e  i s  no need. When the  w i l l  provides  

nothing f o r  a dependant bu t  t he  judge does no t  e x e r c i s e  

h i s  d i s c r e t i o n  i n  favour of a dependant, it i s  not  because 

t h e  w i l l  provides  proper  maintenance but because the  depend- 

a n t  himself possesses  adequate resources  f o r  proper mainten- 

ance. W e  t h e r e f o r e  propose a smal l  amendment to  the  major 

p rov i s ion  i n  the  Act which g r a n t s  a judge d i s c r e t i o n a r y  

power t o  make an award o u t  of t h e  e s t a t e .  W e  do not  contend 

t h a t  t h i s  c o n s t i t u t e s  a change i n  substance f o r  the  Act has 

always been construed so  t h a t  i f  t h e r e  is no need, an order  

w i l l  n o t  be granted.  Our proposal  simply makes t he  language 

o f  the  p rov i s ion  c o n s i s t e n t  wi th  j u d i c i a l  i n t e r p r e t a t i o n .  

W e  propose t h a t  t he  judge should only  have d i s c r e t i o n  t o  

make an  award when it appears  t h a t  t h e  dependants o r  any of 

them do n o t  have proper  maintenance and support  e i t h e r  from 

t h e  e s t a t e  of  t h e  deceased o r  otherwise.  I t  i s  t h e  addi- 

t i o n  of t he  m r d s  "or  otherwise"  t h a t  i s  new. 



T h a t  t h e  proposed  A c t  s h o u l d  p r o v i d e  t h a t :  

Where,  upon t h e  a p p l i c a t i o n  by  o r  on b e h a l f  o f  
t h e  d e p e n d a n t s  o r  any o f  them,  i t  appears  t o  a  
judge t h a t  t h e  d e p e n d a n t s  o r  any o f  them do n o t  
have  p r o p e r  ma in t enance  and s u p p o r t  e i t h e r  from 
t h e  e s t a t e  o f  t h e  deceased  o r  o t h e r w i s e ,  t h e  
judge may i n  h i s  d i s c r e t i o n ,  n o t w i t h s t a n d i n g  
t h e  p r o v i s i o n s  o f  t h e  w i l l  o r  t h e  law r e Z a t i n g  
t o  i n t e s t a c y ,  o r d e r  t h a t  such  p r o v i s i o n  a s  he  
deems a d e q u a t e  b e  made o u t  o f  t h e  e s t a t e  o f  
t h e  deceased  f o r  t h e  p roper  ma in t enance  and 
s u p p o r t  o f  t h e  dependan t s  o r  any o f  them.  

2. Fac to r s  t o  be Considered 

Under t h e  p r e s e n t  Act, t he  d i s c r e t i o n a r y  power of t he  

judge i s  v i r t u a l l y  u n f e t t e r e d .  There is no l i m i t a t i o n  

on t h e  va lue  of t h e  award which he may make. He may 

cons ider  a l l  m a t t e r s  t h a t  he deems should be f a i r l y  taken 

i n t o  account. H e  may accep t  such evidence a s  he deems 

proper  of  t h e  deceased ' s  reasons  f o r  making h i s  w i l l  and 

f o r  n o t  making adequate p rov is ion  f o r  a dependant. 

We a r e  in g e n e r a l  agreement w i th  t h e  need f o r  t h i s  

u n f e t t e r e d  d i s c r e t i o n .  However, we have concluded t h a t  

it m u l d  be d e s i r a b l e  t o  have a l is t  of f a c t o r s  which 

a judge should cons ider  i n  regard t o  an a p p l i c a t i o n .  I t  

i s  our  opinion t h a t  a l l  of  t he  f a c t o r s  which we w i l l  

recommend have i n  t h e  p a s t  been used t o  determine whether 

o r  no t  an  o rde r  should be made and the  amount of any such 

order .  The enumeration of t h e s e  f a c t o r s  in a l is t  which 

does  n o t  pu rpo r t  t o  be exhaus t ive  w i l l  no t ,  in our view, 

al ter  the  way i n  which awards a r e  made under t h e  Act. I t  

is, in our opinion,  u s e f u l  f o r  t h e  L e g i s l a t u r e  t o  confirm 

t h e  f a c t o r s  which have been regarded a s  important  i n  

making an  o rde r  under t h e  Act. 



6 2 

One of t h e s e  f a c t o r s  has always been t h e  f i n a n c i a l  

resources  of t h e  dependant. Where t h e  dependant i s  a 

spouse,  t h e  f i n a n c i a l  resources  i nc lude  t h e  b e n e f i t s  t o  

which t h e  spouse i s  e n t i t l e d  under The Dower A c t  and 

they w i l l  i nc lude  t h e  spouse ' s  b e n e f i t  under The 

Matrimonial Proper ty  Act,  when it i s  proclaimed. A s  

The Matrimonial Proper ty  Act only  prov ides  f o r  a mat r i -  

monial p rope r ty  o r d e r  t o  be made i n  favour  of t h e  su r -  

v i v i n g  spouse where t h e  marr iage has broken down du r ing  

t h e  l i v e s  of t h e  spouses and t h e  l i m i t a t i o n  per iod  has  n o t  

run ,  few s u r v i v i n g  spouses w i l l  be e n t i t l e d  t o  such an 

o r d e r .  The a s s e t s  which t h e  dependant i s  e n t i t l e d  t o  r e c e i v e  

from the  deceased ' s  e s t a t e  e i t h e r  by w i l l  o r  through i n t e s -  

t a t e  success ion  c o n s t i t u t e  another  f a c t o r .  They a r e  

inc luded  i n  t h e  f i r s t  f a c t o r ,  t h e  f i n a n c i a l  resources  of 

t h e  dependant,  b u t  t h e  a s s e t s  which t h e  dependant i s  

e n t i t l e d  t o  r e c e i v e  from t h e  deceased ' s  e s t a t e  m e r i t  

s e p a r a t e  cons ide ra t ion .  A func t ion  of t h e  s t a t u t e  i s  t o  

determine whether t h e  deceased has made adequate p rov i s ion  

f o r  t h e  proper  maintenance and suppor t  of  h i s  dependants.  

Thus t h e  source  of t h e  dependant ' s  resources  i s  important .  

W e  have a l r eady  recommended (Recommendation # 6 )  t h a t  t h e  

f a c t o r s  t o  be considered by t h e  judge should inc lude  t h e  

r e s p o n s i b i l i t y  assumed by a government f o r  a mental ly  o r  

p h y s i c a l l y  d i s a b l e d  dependant. 

W e  b e l i e v e  t h a t  t h e  age and h e a l t h  o f  t h e  dependant 

has  been a f a c t o r  which c o u r t s  have considered i n  t h e  

p a s t  and should cont inue  t o  cons ide r  a s  very r e l e v a n t  i n  

t h e  f u t u r e .  Another f a c t o r  which we th ink  i s  a l s o  

impor tan t  i s  t h e  c la ims which any o t h e r  dependant o r  any 

o t h e r  person has  upon t h e  e s t a t e .  The c la ims which o t h e r  

dependants of  t h e  deceased have upon t h e  e s t a t e  must obviously  

be considered and be r econc i l ed  i n  making an o r d e r  under 

t h e  Act. The cases  a l s o  suppor t  t h e  view t h a t  even though 

a person i s  n o t  a dependant and t h e r e f o r e  cannot be an 



a p p l i c a n t ,  t h e  c o u r t s  should recognize  a moral c la im on 

t h e  t e s t a t o r  where he  has given such a person b e n e f i t s  

under t h e  w i l l  ( I n  r e  La F l e u r  E s t a t e ,  [I9481 1 W . W . R .  

801 (Man. K . B . )  and Re Quon (1969) ,  4 D.L.R.  (3d) 7 0 2  

( A l t a .  S . C . ) ) .  

We th ink  a l s o  t h a t  any p rov i s ion  which t h e  deceased 

whi le  he was a l i v e  made f o r  t h e  dependant and f o r  o t h e r  

dependants should cont inue  t o  be considered by t h e  judge. 

We b e l i e v e  t h a t  t h e  conduct of t h e  dependant i n  r e l a t i o n  

t o  t h e  deceased i s  another  r e l e v a n t  f a c t o r .  However, we 

would n o t  wish t o  s e e  t h i s  f a c t o r  construed a s  au tho r i z ing  

a very d e t a i l e d  assessment o f  conduct of  t h e  dependant 

i n  r e l a t i o n  t o  t h e  deceased and it should t h e r e f o r e  appear 

wi thout  emphasis a s  one of t h e  l i s t  of f a c t o r s .  We agree  

wi th  M r .  J u s t i c e  Egbert,who i n  I n  r e  Willan E s t a t e  (1951-521, 

4 W . W . R .  (N.S.) 1 1 4 ,  (A l t a .  S.C.)  a t  pp. 118-119, s t a t e d  t h a t  

" i t  i s  n o t  p a r t  o f  t h e  duty  of a judge on an a p p l i c a t i o n  

o f  t h i s  k ind  t o  weigh t h e  r e l a t i v e  m e r i t s  and f a u l t s  d i s -  

played by t h e  husband and wi fe  dur ing  t h e i r  m a r i t a l  l i f e . "  

The l i s t  of f a c t o r s ,  in our opinion,  should a l s o  

i nc lude  any agreement between the  deceased and the  de- 

pendant. W e  b e l i e v e  t h a t ,  even i f  t he  agreement i s  one 

i n  which t h e  dependant ag rees  no t  t o  apply under t h i s  

s t a t u t e ,  t h e  j u r i s d i c t i o n  of the  c o u r t  should no t  be 

ousted.  The judge should, however, t ake  i n t o  account 

t h e  agreement and t h e  cons ide ra t ion  r ece ived  f o r  it i n  

determining whether he should e x e r c i s e  h i s  d i s c r e t i o n  t o  

make an award i n  favour  of t he  dependant. 



A very  impor tan t  f a c t o r ,  i n  our  op in ion ,  has always 

been t h e  va lue  of t h e  n e t  e s t a t e  of t h e  deceased. Proper 

maintenance and suppor t  i s  a  r e l a t i v e  concept  and must 

be cons t rued  wi th  r e f e rence  t o  t h e  n e t  e s t a t e  of t h e  

deceased.  We a l s o  b e l i e v e  t h a t  where t h e  deceased has  

u t i l i z e d  " w i l l  s u b s t i t u t e s "  o r  has  made unreasonably l a r g e  

d i s p o s i t i o n s  of p roper ty  w i t h i n  t h r e e  yea r s  of  d e a t h ,  a  

judge should a l s o  t a k e  t h i s  i n t o  account.  Another very 

impor tan t  c r i t e r i o n  i s ,  of course ,  t h e  needs of t h e  depend- 

a n t  which we b e l i e v e  may be a s se s sed  on t h e  b a s i s  of  t h e  

dependant ' s  p r i o r  s t anda rd  of l i v i n g .  

The f i n a l  f a c t o r  which we recommend t h a t  a  judge 

should cons ide r  i s  any t r a n s f e r  of p roper ty  by a  depend- 

a n t  a f t e r  t h e  dea th  of t h e  deceased a t  l e s s  than f a i r  

market va lue .  A dependant should n o t  be a b l e ,  i n  our  

op in ion ,  t o  u n i l a t e r a l l y  i n c r e a s e  h i s  needs by t r a n s f e r -  

r i n g  p rope r ty  a t  l e s s  than  i t s  f a i r  market value  between 

t h e  dea th  of t h e  deceased and t h e  time t h e  judge h e a r s  

t h e  dependant ' s  a p p l i c a t i o n  f o r  r e l i e f .  

Recommendation #13 

T h a t  t h e  proposed  A c t  s h o u l d  p r o v i d e  t h a t :  

Upon t h e  h e a r i n g  o f  an a p p l i c a t i o n  under  t h i s  A c t ,  
t h e  judge  shaZZ c o n s i d e r  aZZ m a t t e r s  t h a t  s h o u l d  
b e  t a k e n  i n t o  a c c o u n t ,  i n c l u d i n g :  

f a )  t h e  f i n a n c i a l  r e s o u r c e s  w h i c h  t h e  dependan t  
has  and i s  ZikeZy t o  have  i n  t h e  immed ia t e  
f u t u r e ,  and,  i n  t h e  c a s e  o f  a  s p o u s e ,  any 
b e n e f i t s  t o  w h i c h  t h e  spouse  i s  e n t i t l e d  
u n d e r  t h e  p r o v i s i o n s  o f  The Dower A c t  and 
The Mat r imon ia l  P r o p e r t y  A c t ;  

f b )  t h e  a s s e t s  which  t h e  dependan t  i s  e n t i t l e d  
t o  r e c e i v e  from t h e  e s t a t e  o f  t h e  deceased  
o t h e r w i s e  t h a n  by  an o r d e r  under  t h i s  A c t ;  

( c )  t h e  age and h e a l t h  o f  t h e  dependan t ;  



f d )  t h e  c l a i m s  w h i c h  any  o t h e r  d e p e n d a n t  o r  
any  o t h e r  p e r s o n  h a s  upon t h e  e s t a t e ;  

( e l  any  p r o v i s i o n  w h i c h  t h e  d e c e a s e d  w h i l e  
l i v i n g  h a s  made f o r  t h e  d e p e n d a n t  and f o r  
any  o t h e r  d e p e n d a n t s ;  

I f )  t h e  c o n d u c t  o f  t h e  d e p e n d a n t  i n  r e l a t i o n  t o  
t h e  d e c e a s e d ;  

f g l  any  a g r e e m e n t  b e t w e e n  t h e  d e c e a s e d  and t h e  
d e p e n d a n t ;  

f h )  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  assumed  b y  a  
g o v e r n m e n t  f o r  a  m e n t a l l y  o r  p h y s i c a l l y  
d i s a b l e d  d e p e n d a n t ;  

f i )  t h e  v a l u e  o f  t h e  p r o p e r t y  p a s s i n g  o n  t h e  
d e a t h  o f  t h e  d e c e a s e d  and t h e  p r o p e r t y  
r e f e r r e d  t o  i n  s e c t i o n  2 2 ( 1 ) ( b l  ( o f  t h e  
p r o p o s e d  A c t ,  A p p e n d i x  A )  ; 

( j )  t h e  n e e d s  o f  t h e  d e p e n d a n t ,  i n  d e t e r m i n i n g  
w h i c h  t h e  j u d g e  may h a v e  r e g a r d  t o  t h e  
d e p e n d a n t ' s  p r i o r  s t a n d a r d  o f  l i v i n g ;  

( k l  any  t r a n s f e r  o f  p r o p e r t y  b y  a  d e p e n d a n t  
a f t e r  t h e  d e a t h  o f  t h e  d e c e a s e d  a t  l e s s  
t h a n  f a i r  m a r k e t  v a l u e .  

3. Time of the Application 

We believe that the present provision that the 

application must be made within six months from the grant 

of probate of the will or of administration is appropriate, 

particularly in view of the discretion granted to the 

judge to permit a late application if he deems it just in 

respect of the estate which remains undistributed at 

the date of the late application. It will be necessary 

later to discuss what meaning should be ascribed to "the 

estate remaining undistributed." We will also have to 

consider special time limits in regard to the imposition 



of  pe r sona l  o b l i g a t i o n s  upon a person who has b e n e f i t t e d  

from a n w i l l  s u b s t i t u t e l ' o r  an unreasonably l a r g e  d i s -  

p o s i t i o n  wi th in  t h r e e  y e a r s  of  death .  However, we  approve 

o f  t h e  p r e s e n t  s e c t i o n  1 6  p r e s c r i b i n g  t h e  s i x  month 

pe r iod ,  combined wi th  s e c t i o n  18 which, i f  an a p p l i c a t i o n  

has  n o t  been made, by in fe rence  permi t s  t he  persona l  

r e p r e s e n t a t i v e  t o  d i s t r i b u t e  t h e  e s t a t e  a f t e r  t he  l apse  

o f  six months from the  g r a n t .  W e  b e l i e v e  t h a t  t he se  

p r o v i s i o n s  a p p r o p r i a t e l y  recognize  t h e  i n t e r e s t  of 

dependants and the  interest of t h e  executor  o r  adminis t ra-  

t o r  and the  b e n e f i c i a r y  i n  t h e  prompt admin i s t r a t i on  and 

d i s t r i b u t i o n  of t h e  e s t a t e .  W e  make no recommendations 

f o r  change. 

4 .  Time of ~ e t e r m i n i n g  whether Adequate Provis ion  has 
been made f o r  Proper Maintenance 

There a r e  conceivably f o u r  t i m e s  a t  which t o  

determine whether a t e s t a t o r  has made adequate p rov is ion  

f o r  t h e  proper  maintenance of dependants. They a re :  

(1) the d a t e  of t h e  making of t h e  w i l l ,  ( 2 )  t he  d a t e  of 

t h e  t e s t a t o r ' s  death ,  ( 3 )  t he  d a t e  of t he  a p p l i c a t i o n ,  

( 4 )  the  d a t e  of t he  hearing.  There i s  some a u t h o r i t y  

f o r  each of t h e  fou r  da tes .  However, t h e  weight of 

a u t h o r i t y  i s  i n  favour of making t h e  de te rmina t ion  a s  

a t  t h e  t e s t a t o r ' s  death .  

We b e l i e v e  t h a t  t he  d a t e  of  t he  deceased 's  death  

has  been se l ec t ed  because t h e  c o u r t s  have tended t o  

emphasize t h e  i dea  t h a t  t h e  s t a t u t e  i s  designed t o  c o r r e c t  

a breach of a moral duty. I n  t h e  case  of I n  r e  A l l a r d i c e  

(1910),  29 N.Z.L.R. 959 ( C . A . ) ,  a t  pp.972-973 Chapman J. s t a t e d :  

"It is the  duty  of t h e  cour t . . . to  cons ider  whether.. . the 

t e s t a t o r  has  been g u i l t y  of  a manifes t  breach of t h a t  

moral du ty  which a j u s t ,  b u t  no t  loving husband or f a t h e r  
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owes towards h i s  wi fe  o r  towards h i s  c h i l d r e n ,  a s  t h e  ca se  

may be." I f  t h i s  i s  t h e  proper  t a s k  of t h e  judge, it 

seems t h a t  t h e  r e l e v a n t  d a t e  should be t h e  d a t e  of  t h e  

t e s t a t o r ' s  dea th  a s  t h i s  i s  t h e  l a t e s t  d a t e  a t  which t h e  

t e s t a t o r  may make a  j u s t  w i l l .  I n  r e  A l l a r d i c e  has  been 

f r equen t ly  quoted i n  Canadian cases  and it i s  suggested 

t h a t  t h i s  exp la ins  why t h e  weight of  a u t h o r i t y  i s  i n  

favour o f  t h e  d a t e  of t h e  deceased ' s  dea th .  However, t h e  

f a c t  remains t h a t  n o t  one of t h e  s t a t u t e s  mentions any 

moral duty .  I n  t h e  High Court of A u s t r a l i a  i n  Coates v.  

Nat iona l  Trus tees  Executors and Agency Co. Ltd . ,  (1956-57) 

95 C.L.R.  4 9 4  a t  p. 523, Fu l l aga r  J. s t a t e d :  "The no t ion  

of 'moral  du ty '  i s  found n o t  i n  t he  s t a t u t e  b u t  i n  a  g l o s s  

on t h e  s t a t u t e . "  W e  b e l i e v e  t h a t  it i s  n o t  a  h e l p f u l  

g l o s s .  These s t a t u t e s  do n o t  impose a  l e g a l  o r  moral duty  

t o  draw a  w i l l  i n  any p a r t i c u l a r  way. A s  Viscount Simon, 

L.C. i n  Di l lon  v.  Pub l i c  Trus tee  of N . Z . ,  [I9411 A.C.  294 

(P .C . ) a t  p. 301 s t a t e d :  

What t h e  s t a t u t e  does i s  t o  con fe r  on 
t h e  c o u r t  a  d i s c r e t i o n a r y  j u r i s d i c t i o n  
t o  o v e r r i d e  what would o therwise  be t h e  
o p e r a t i o n  of a  w i l l  by o rde r ing  t h a t  
a d d i t i o n a l  p rov i s ion  should be  made f o r  
c e r t a i n  r e l a t i o n s  o u t  of  t h e  t e s t a t o r ' s  
e s t a t e ,  no twi ths tanding  t h e  p rov i s ions  
which t h e  w i l l  a c t u a l l y  con ta ins .  I f  
t h e  t e s t a t o r  does n o t  make adequate pro- 
v i s i o n  i n  h i s  w i l l  f o r  w i f e ,  husband, o r  
c h i l d r e n ,  he does n o t  thereby offend 
a g a i n s t  any l e g a l  du ty  imposed by t h e  
s t a t u t e .  H i s  will-making power remains 
u n r e s t r i c t e d ,  b u t  t h e  s t a t u t e  i n  such a  
ca se  a u t h o r i z e s  t h e  c o u r t  t o  i n t e r -  
pose and ca rve  o u t  of h i s  e s t a t e  what 
amounts t o  adequate p rov i s ion  f o r  
t h e s e  r e l a t i o n s  i f  they a r e  n o t  suf -  
f i c i e n t l y  provided f o r .  

We b e l i e v e  t h a t  t h e  s t a t u t e  should simply d i r e c t  t h e  

judge t o  determine whether t h e  deceased ' s  dependants have 

adequate p rov i s ion  f o r  t h e i r  proper  maintenance. I f  



t h e  dependants do no t  have adequate p rov i s ion  f o r  t h e i r  

maintenance, t h e  judge should make provis ion  out  of t h e  

e s t a t e .  Emphasis on t h e  moral duty  of the  t e s t a t o r  

obscures  t h e  bas i c  func t ion  of t he  s t a t u t e .  That func t ion ,  

i n  our  v i e w ,  is t o  t r a n s f e r  t he  l e g a l  l i f e t i m e  support  

o b l i g a t i o n  of t h e  deceased t o  t he  deceased 's  e s t a t e  

where t he  dependant has need of support .  This need, i n  

our  view, should be determined a s  a t  t h e  da t e  of t he  

hear ing  and n o t  a s  a t  t h e  d a t e  of  t h e  deceased ' s  death.  

I n  many cases ,  it w i l l  n o t  ma t t e r  whether it is  the  

d a t e  of  dea th  o r  t h e  d a t e  of t h e  h e a r i n g ,  b u t  t h e r e  

a r e  c a s e s  i n  which t h e r e  may be a dramat ic  change i n  

t h e  needs of a dependant through i l l n e s s  o r  an acc iden t  

a f t e r  t h e  t e s t a t o r ' s  dea th .  I n  Re Urquhart (1956) ,  5 D.L .R .  

(2d) 235 (B.C.S.C.), f o r  example, t h e  daughter  of  t he  t e s t a -  

t o r  con tac t ed  p o l i o  a f t e r  t h e  t e s t a t o r ' s  dea th .  I n  o rder  

t h a t  t h e  s t a t u t e  should provide maximum p r o t e c t i o n  t o  

t he  deceased ' s  dependants,  we be l i eve  the  circumstances 

considered should be those  t h a t  e x i s t  a t  t he  da t e  of 

t h e  hearing.  We no te  t h a t  t h e  Law Commission (England) 

i n  i t s  Report No. 61 Family Provis ion  on Death (1974) 

a t  p. 28 s t a t e d :  

W e  recommend t h a t  it be made c l e a r  in 
f u t u r e  fami ly  p rov i s ion  l e g i s l a t i o n  t h a t  
t h e  r e l e v a n t  c i rcumstances  f o r  the  
cou r t  t o  cons ider  a r e  those  e x i s t i n g  a t  
t he  d a t e  of t h e  hear ing  and no t  those  
e x i s t i n g  a t  t h e  d a t e  of death.  

The Law Reform Commission of New South Wales i n  i t s  

Report No. 28 on t h e  proposed Family Provis ion  B i l l  

provided i n  subsec t ion  9 ( 2 )  a t  p. 138 t h a t :  " the  Court 

s h a l l  have regard  t o  t h e  c i rcumstances  e x i s t i n g  from 

t ime t o  time up t o  t h e  t i m e  when the  ques t ion  a r i s e s ,  

whether o r  no t  f o r e s e e a b l e  a t  t he  d a t e  of the  dea th  of 

t h e  deceased person." 



T h a t  t h e  p r o p o s e d  A c t  shouZd  p r o v i d e  t h a t :  

I n  d e t e r m i n i n g  w h e t h e r  t h e  d e p e n d a n t s  o r  a n y  o f  
t h e m  d o  n o t  h a v e  p r o p e r  m a i n t e n a n c e  and s u p p o r t ,  
t h e  j u d g e  shaZZ h a v e  r e g a r d  t o  t h e  c i r c u m s t a n c e s  
e n u m e r a t e d  i n  s u b s e c t i o n  131 of s e c t i o n  3 a s  t h e y  
e x i s t  a t  t h e  d a t e  o f  t h e  h e a r i n g  o f  t h e  a p p Z i c a -  
t i o n .  

[s .  3 ( 2 ) 1  

V I  I 

TYPES OF ORDERS WHICH SHOULD BE AVAILABLE 

1. Proper ty  P r e s e n t l y  Avai lable  f o r  an Order 

Sec t ion  4 of  t h e  p r e s e n t  Family Rel ief  Act provides  

t h a t  t he  judge may make an o rde r  o u t  of t h e  e s t a t e  of 

t h e  deceased f o r  proper  maintenance and support  of 

dependants. The Act d e f i n e s  " t e s t a t o r "  and " w i l l "  very 

broadly. Sec t ion  2 (h)  s t a t e s :  " ' t e s t a t o r '  means a person 

who by w i l l  o r  by any o t h e r  ins t rument  o r  a c t  so  d i sposes  

o f  r e a l  o r  pe r sona l  p rope r ty  o r  any i n t e r e s t  t h e r e i n  

t h a t  t h e  p rope r ty  o r  i n t e r e s t  w i l l  pass  on h i s  dea th  t o  

some o t h e r  person." Sec t ion  2 (i) de f ines  " w i l l "  i n  an 

e q u a l l y  broad way. It would appear t h a t  t h e s e  broad 

d e f i n i t i o n s  w e r e  in tended t o  comprehend such t h i n g s  a s  

a dona t io  mor t i s  causa ,  a revocable  t r u s t  and a designa- 

t i o n  of a b e n e f i c i a r y  under an insurance po l icy .  

The Ontar io  A c t  considered i n  Kerslake v. Gray, [1957] 

S.C.R. 516 contained i d e n t i c a l l y  wide d e f i n i t i o n s  of 

t e s t a t o r  and w i l l .  However, t h e  Supreme Court held t h a t  

t h e  proceeds  of p o l i c i e s  of  insurance payable t o  an ord inary  

b e n e f i c i a r y  do n o t  form p a r t  of  t h e  e s t a t e  w i th in  the  mean- 

i ng  of The Dependants' R e l i e f  A c t .  It he ld  t h a t  a dependant 

might only  look t o  t he  e s t a t e  t h a t  t h e  persona l  represen ta -  



t i v e  of t h e  deceased is  e n t i t l e d  t o  adminis te r .  I t  could 

be contended t h a t  t h i s  d e c i s i o n  i s  n o t  a p p l i c a b l e  t o  t he  

A lbe r t a  s t a t u t e  i n  t h a t  two s e c t i o n s  of t h e  Ontar io  Act 

r e l i e d  upon t o  r e a c h  t h e  r e s u l t  a r e  no t  contained i n  t he  

Alber ta  Act. One s e c t i o n  l i m i t e d  t h e  award t o  t h a t  which 

t h e  dependant m u l d  have rece ived  on an in t e s t acy .  I n  t h a t  

ca se ,  t h e  deceased d ied  i n s o l v e n t  and t h e r e f o r e  it was con- 

tended t h a t  no award could be made. I n t e s t a c y ,  i n  s p i t e  of 

t h e  wide d e f i n i t i o n  of " t e s t a t o r " ,  was considered t o  have 

i t s  o rd ina ry  meaning. Another s e c t i o n  provided t h a t  a 

judge might d i r e c t  t h a t  a dependant s h a l l  rank a s  a c r e d i t o r  

where he has  given pe r sona l  a s s i s t a n c e ,  a g i f t  o r  a loan of 

money o r  o t h e r  p rope r ty  f o r  t he  advancement of t h e  t e s t a t o r  

i n  a bus iness  o r  occupat ion,  bu t  o therwise  "an allowance 

payable under t h i s  Act s h a l l  be postponed t o  t h e  c la ims of 

c r e d i t o r s  of t h e  e s t a t e . "  Kellock J. a t  p. 519  s t a t e d :  

"This s e c t i o n  would seem i n  the  c l e a r e s t  terms t o  i n d i c a t e  

t h a t  t he  s o l e  source  from which any allowance gran ted  under 

t h e  Act  i s  t o  be s a t i s f i e d  i s  t h e  a s s e t s  t o  which c r e d i t o r s  

a r e  e n t i t l e d  t o  look ." 

It  is g e n e r a l l y  be l ieved  t h a t  Kerslake v. Gray renders  

t h e  extended d e f i n i t i o n  of " t e s t a t o r "  and " w i l l "  a dead 

l e t t e r .  This is probably t h e  case .  I n  a d d i t i o n ,  s ince  we 

w i l l  subsequently make recommendations which w i l l  make the  

Act much more d i f f i c u l t  t o  circumvent, we b e l i e v e  t h a t  t h e  

extended d e f i n i t i o n  of " t e s t a t o r "  and " w i l l "  should be 

e l imina ted  from t h e  Act. This  w i l l  a f f i r m  the  p r e s e n t  

p o s i t i o n  t h a t  a dependant can on ly  look t o  t h e  n e t  e s t a t e  

which i s  adminis tered by t h e  persona l  r e p r e s e n t a t i v e  of 

t h e  deceased. I f  t h e  n e t  e s t a t e  is i n s u f f i c i e n t  t o  provide 

proper  maintenance, w e  w i l l  l a t e r  recommend t h a t  a pe r sona l  

o b l i g a t i o n  should be imposed on persons who b e n e f i t  from 

" w i l l  s u b s t i t u t e s "  and unreasonably l a r g e  d i s p o s i t i o n s  

w i th in  t h r e e  y e a r s  of death .  



Recommendation #15 

T h a t  i n  t h e  p r o p o s e d  A c t :  

The  e x t e n d e d  d e f i n i t i o n  o f  " t e s t a t o r "  and " w i Z Z n  
s h o u l d  n o t  a p p e a r  i n  o r d e r  t h a t  o n l y  t h e  n e t  
e s t a t e  a d m i n i s t e r e d  b y  t h e  p e r s o n a 2  r e p r e s e n t a -  
t i v e  i n  t h e  f i r s t  i n s t a n c e ,  i s  a v a i Z a b Z e  o u t  
o f  w h i c h  t o  make a n  o r d e r  f o r  p r o p e r  m a i n t e n a n c e .  

2. Kinds of Awards - 

Under t h e  p r e s e n t  Act, subsec t ion  6 ( 3 )  empowers a  

judge t o  make o u t  of  income o r  corpus o r  both t h e  

fol lowing o rde r s :  

( a )  an amount payable  annua l ly  o r  o therwise;  

(b )  a  lump sum t o  be paid  o r  he ld  on t r u s t ;  

(c)  any s p e c i f i e d  proper ty  t o  be t r a n s f e r r e d  

o r  ass igned ,  a b s o l u t e l y  or in t r u s t  o r  

f o r  l i f e ,  o r  f o r  a  term of years  t o  o r  

f o r  t h e  b e n e f i t  of t he  dependant. 

This p rov ides  t h e  judge, i n  gene ra l ,  with s u f f i c i e n t -  

l y  wide l a t i t u d e  t o  make an o rde r  which is approp r i a t e  t o  

t h e  circumstances.  However, t h e  Law Commission (England ) 

i n  i t s  Report  No. 6 1  a t  p. 31 recommended t h a t  " t h e  c o u r t  

should have power t o  make an o rde r  t h a t  a s s e t s  forming p a r t  

of  t h e  e s t a t e  be a p p l i e d  i n  acqu i r ing  proper ty  o r  o the r  

r i g h t s  f o r  t h e  a p p l i c a n t  o r  f o r  s e t t l emen t  f o r  h i s  b e n e f i t . "  

It envisaged t h a t  t h i s  power might be u t i l i z e d  p a r t i c u l a r l y  

where a  home d i d  n o t  form p a r t  of t he  e s t a t e  o r  where the  

su rv iv ing  spouse wished t o  move t o  a  smal le r  home. This 

has been provided f o r  i n  s e c t i o n  2 (1) ( e )  of t h e  Engl ish  

Act. We b e l i e v e  t h a t  t h i s  i s  a  u s e f u l  a d d i t i o n a l  power 

f o r  our  c o u r t  t o  possess .  



Recommendation #16 

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  g i v e  t h e  j u d g e  power 
t o  o r d e r :  

t h e  a c q u i s i t i o n  o u t  o f  p r o p e r t y  c o m p r i s e d  i n  t h e  
e s t a t e  o f  s u c h  p r o p e r t y  a s  may b e  s p e c i f i e d ,  t o  
b e  t r a n s f e r r e d  o r  a s s i g n e d  a b s o Z u t e Z y  o r  i n  t r u s t ,  
o r  f o r  L i f e ,  o r  f o r  a  t e r m  o f  y e a r s  t o  o r  ?or t h e  
b e n e f i t  o f  t h e  d e p e n d a n t .  

3 .  Suspensory Order 

The p r e s e n t  subsec t ion  4 ( 4 )  provides  t h a t  a judge 

may make a suspensory o rde r ,  suspending in whole or in 

p a r t  a d m i n i s t r a t i o n  of t h e  e s t a t e  i n  o rder  t h a t  an 

a p p l i c a t i o n  may be made a t  a subsequent da te .  W e  b e l i e v e  

t h a t  t h i s  type of o rde r  should cont inue  t o  be a v a i l a b l e  

and war ran ts  t h e  prominence of a s e p a r a t e  s e c t i o n  a s  i n  

t h e  Uniform Dependants' Rel ief  Act. 

W e  b e l i e v e  t h a t  t h e  p r e s e n t  subsect ion 4  ( 4 )  con ta ins  

a smal l  d r a f t i n g  e r r o r  i n  i t s  r e f e r e n c e  t o  "admin i s t r a t i on"  

r a t h e r  than t o  " d i s t r i b u t i o n " .  I t  is  c l e a r  t h a t  it is d i s -  

t r i b u t i o n  which should be suspended and no t  t he  payment of 

d e b t s  and t h e  c o l l e c t i n g  of t h e  assets of t h e  e s t a t e .  

Recommendation #17 

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

The  j u d g e  may make a  s u s p e n s o r y  o r d e r ,  s u s p e n d i n g  
i n  whoZe o r  i n  p a r t  t h e  d i s t r i b u t i o n  o f  t h e  
d e c e a s e d ' s  e s t a t e  t o  t h e  e n d  t h a t  a p p z i c a t i o n  
may b e  made a t  any  s u b s e q u e n t  d a t e  f o r  a n  o r d e r  
mak ing  s p e c i f i c  p r o v i s i o n  f o r  m a i n t e n a n c e  a n d  
s u p p o r t .  



4 .  I n t e r i m  Orders 

We b e l i e v e  t h a t  p rov i s ion  should be made f o r  t h e  

making of an i n t e r i m  o rde r  i n  ca ses  where a  dependant i s  

i n  need, b u t  where t h e  judge i s  unable t o  a s c e r t a i n  a l l  

t h e  c i rcumstances  t h a t  should be taken i n t o  account i n  

making a  f i n a l  o r d e r .  So t h a t  r e l i e f  may be ob ta ined  

e x p e d i t i o u s l y ,  w e  a l s o  b e l i e v e  t h a t  a  judge should have 

t h e  d i s c r e t i o n  t o  make an i n t e r i m  o r d e r  even though n o t  

everyone i n t e r e s t e d  o r  a f f e c t e d  has  been served and 

heard a s  provided i n  t h e  p r e s e n t  s e c t i o n  1 7 ( l )  ( a )  

( s e c t i o n  18 (1) ( a )  of  t h e  proposed A c t )  , p a r t i c u l a r l y  

i f  t h e i r  p l a c e  of res idence  i s  unknown. 

Recommendation #18 

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

~ o t w i t h s t a n d i n g  s e c t i o n  Z 8 ( 1 1 ( a l ,  w h e r e  a  d e p e n d -  
a n t  i s  i n  n e e d ,  a n  a p p Z i c a t i o n  may b e  b r o u g h t  and 
t h e  j u d g e  may make s u c h  i n t e r i m  o r d e r  a s  h e  con-  
s i d e r s  a p p r o p r i a t e ,  e v e n  t n o u g h  t h e  m a t t e r s  
r e f e r r e d  t o  i n  s e c t i o n  3 ( 3 /  h a v e  n o t  b e e n  a s c e r -  
t a i n e d .  

Is.81 

5. Duration of t h e  Orders 

The p r e s e n t  Family Rel ie f  Act g i v e s  minor c h i l d r e n  t h e  

r i g h t  t o  apply f o r  r e l i e f  o u t  of t h e  e s t a t e  of t h e  deceased 

pa ren t .  W e  have a l r eady  recommended (Recommendation # 2 )  

t h a t  t h i s  should be broadened t o  i nc lude  an a p p l i c a t i o n  f o r  

r e l i e f  t o  complete one ' s  educat ion o r  t r a i n i n g .  However, 

t h e  ca se  of I n  r e  Denton E s t a t e ,  [1950] 2  W . W . R .  848 (Al t a .  

S.C.) went much f u r t h e r .  The judge i n  t h a t  case  r e j e c t e d  

t h e  argument t h a t  an able-bodied c h i l d  who was less than 

t h e  age l i m i t  a t  t h e  time of t he  deceased p a r e n t ' s  death  

could only  be provided with  maintenance u n t i l  he a t t a i n e d  

t h e  age l i m i t  which was then 1 9  yea r s .  The judge a t  p. 850 

s t a t e d :  



Its purpose, a s  ga thered  from t h e  language of 
t he  whole Act, i s  so  much more fa r - reach ing  than 
such an i n t e r p r e t a t i o n  m u l d  a l low a s  t o  p o i n t  
t o  an i n t e n t i o n  t o  make a c h i l d  under t h e  age of 
1 9  y e a r s  a t  t h e  time of t h e  t e s t a t o r ' s  dea th  a 
dependant, i n  a s  broad a sense  a s  one over  t h a t  
age who i s  unable t o  e a r n  a l i v e l i h o o d  by reason 
of mental  o r  phys i ca l  d i s a b i l i t y .  

The t e s t a t o r  i n  t h i s  case  l e f t  an e s t a t e  of over 

$280,000. H i s  holograph w i l l  read:  "I leave every th ing  I 

own t o  my wi fe  El izabe th .  She can a c t  a s  t r u s t e e  t o  see 

t h a t  t he  c h i l d r e n  g e t  good and complete educa t ion  out  of 

my e s t a t e . "  The pub l i c  t r u s t e e  made an a p p l i c a t i o n  on 

behalf  of  t h e  f i v e  c h i l d r e n  of t h e  marriage who ranged i n  

age from 2 months t o  11 y e a r s  a t  t h e  time of t h e i r  f a t h e r ' s  

death .  The judge ordered t h a t  a  t r u s t  of $100,000 should 

be e s t a b l i s h e d  and held  by a cour t -appointed guardian with 

t h e  income t o  be paid t o  t h e  widow f o r  t he  maintenance and 

educa t ion  of t he  c h i l d r e n  s u b j e c t  t o  a power of encroachment. 

A s  each c h i l d  a t t a i n e d  t h e  age of 25 yea r s ,  one ha l f  of the  

sha re  of  t h e  c h i l d  i n  t h e  corpus  was t o  be pa id  t o  t h e  

c h i l d .  The balance of t h e  c h i l d ' s  sha re  of t h e  corpus was 

t o  be pa id  when t h e  widow i n  h e r  d i s c r e t i o n  might decide 

and i n  t h e  i n t e r i m  the  income was t o  be pa id  annua l ly  t o  

t h e  c h i l d .  The impor tan t  a s p e c t  i s  t h a t  maintenance was 

provided i n t o  adulthood and then a s h a r e  of t h e  e s t a t e  was 

t o  be given t o  t he  c h i l d r e n .  Yet i f  one of t h e  c h i l d r e n  

had a t t a i n e d  t h e  age l i m i t  b e fo re  h i s  f a t h e r ' s  d e a t h ,  he 

would n o t  have had even t h e  r i g h t  t o  apply.  

Biblow v. Royal T r u s t  Co. ( 1 9 7 7 )  3 A.R. 203 (Al t a .  S . C . )  

was decided d i f f e r e n t l y .  I n  t h a t  ca se ,  a  t e s t a t o r  l e f t  h i s  

e n t i r e  e s t a t e  of  about $ 6 5 , 0 0 0  t o  t h e  e l d e s t  son of h i s  

f i r s t  marriage which had ended i n  d ivorce .  The second wi fe  

app l i ed  and t h e  Publ ic  T rus t ee  app l i ed  on beha l f  of  t h e  

t h r e e  i n f a n t  c h i l d r e n  of t h e  f i r s t  marr iage.  No o rde r  

was made i n  favour of t h e  second wife .  The marr iage 
had l a s t e d  only  n ine  days and was terminated by t h e  



s u i c i d e  of t h e  t e s t a t o r .  M r .  J u s t i c e  Layc ra f t  ordered t h a t  

$6,000, $9,000 and $12,000 should be pa id  t o  t h e  Publ ic  

T rus t ee  f o r  t h e  i n f a n t  c h i l d r e n  who were 1 4 ,  1 2  and 1 0  

y e a r s  of age r e s p e c t i v e l y  a t  t h e  t ime of t h e  t e s t a t o r ' s  

dea th .  The amount of t h e  o rde r  would appear t o  have been 

a r r i v e d  a t  by mu l t i p ly ing  t h e  number of yea r s  t h a t  would 

e l a p s e  u n t i l  each c h i l d  had a t t a i n e d  the  age of 18 yea r s  by 

$1,500. I t  would t h e r e f o r e  appear t h a t  M r .  J u s t i c e  Layc ra f t  

b e l i e v e s  t h a t  The Family Rel ie f  Act i s  t o  provide mainten- 

ance on ly  u n t i l  a  c h i l d  a t t a i n s  t h e  age of e igh teen  yea r s .  

W e  b e l i e v e  t h a t  t h i s  i s  the  way i n  which t h e  Act should be 

cons t rued .  However, I n  r e  Denton E s t a t e  was n o t  d i scussed .  

We b e l i e v e  it important  t o  e l i m i n a t e  any doubt t h a t  s o  f a r  

a s  minor able-bodied c h i l d r e n  a r e  concerned, t h e  purpose 

of t h e  Act i s  t o  enable  them t o  r e c e i v e  maintenance and 

suppor t  o u t  of  t h e  e s t a t e  of t h e i r  deceased p a r e n t  u n t i l  

they a t t a i n  age 18 o r  u n t i l  they complete t h e i r  educa t ion .  

This  w i l l  e l i m i n a t e  t h e  a r b i t r a r y  r e s u l t  coming about  because 

t h e  dea th  occurred when one c h i l d  was 1 7  and another  was 18 

y e a r s  of  age. A menta l ly  o r  p h y s i c a l l y  d i s a b l e d  person who 

i s  n o t  capable  of ea rn ing  a  l i v e l i h o o d  b u t  who recovers  and 

becomes capable  of ea rn ing  a  l i ve l ihood  should cease  r ece iv -  

i n g  p e r i o d i c  payments. I t  i s  our  b e l i e f  t h a t  t h e  d i s p o s i -  

t i o n  of t h e  deceased ' s  e s t a t e  should only  be a l t e r e d  t o  

provide f o r  a  dependant who needs support .  When t h e  need 

ends ,  s o  should t h e  o rde r .  We have a l s o  recommended t h a t  

a  person whom the deceased t r e a t e d  a s  though he were a  

c h i l d  should only  be supported o u t  of t h e  e s t a t e  u n t i l  t h e  

person a t t a i n s  age 18. We a l s o  b e l i e v e  t h a t  where an o rde r  

p rov ides  suppor t  by way of a  lump sum o r  t h e  t r a n s f e r  o r  

a c q u i s i t i o n  of s p e c i f i c  p rope r ty ,  t h e  o rde r  should bear  a  

c l o s e  r e l a t i o n s h i p  t o  t h e  amount of suppor t  which would be 

r equ i r ed  u n t i l  t h e  dependant,  if a c h i l d ,  a t t a i n s  t h e  age 

of ma jo r i t y  o r  u n t i l  an event  occu r s ,  which would t e rmina t e  

a  p e r i o d i c  payment. 



Recommendation #19 

T h a t  t h e  proposed  A c t  s h o u l d  p r o v i d e  t h a t :  

( 2 )  An o r d e r  t h a t  p r o v i d e s  f o r  p e r i o d i c  payments  
s h a l l  s p e c i f y  t h a t  t h e  o r d e r  t e r m i n a t e s :  

( a )  i n  t h e  c a s e  o f  a  c h i l d ,  e i t h e r  upon 
t h e  a t t a i n m e n t  o f  t h e  age o f  e i g h t e e n  
y e a r s  o r  upon c o m p l e t i o n  o f  h i s  educa-  
t i o n  o r  t r a i n i n g  b u t  n o t  l a t e r  t h a n  
t h e  a t t a i n m e n t  o f  t h e  age  o f  t w e n t y -  
t h r e e  y e a r s ;  

( b )  i n  t h e  c a s e  o f  a  c h i l d  who i s  m e n t a t l y  o r  
phys icaZZy  d i s a b  Zed, upon t h e  a t t a i n m e n t  
o f  t h e  age o f  e i g h t e e n  y e a r s  o r  upon 
h i s  becoming c a p a b l e  o f  e a r n i n g  a  
r e a s o n a b l e  l i v e l i h o o d ,  w h i c h e v e r  
o c c u r s  l a t e r ;  

( c l  i n  t h e  c a s e  o f  a  pe r son  r e f e r r e d  t o  i n  
s e c t i o n  2 ( c )  ( v i ,  upon t h e  a t t a i n m e n t  o f  
t h e  age o f  e i g h t e e n  y e a r s ;  

I d )  i n  any o t h e r  c a s e ,  n o t  La t e r  t h a n  t h e  
d e a t h  o f  t h e  d e p e n d a n t .  

(2) An o r d e r  t h a t  p r o v i d e s  f o r  s u p p o r t  by  way o f  
a  lump sum, t h e  t r a n s f e r  o f  s p e c i f i c  p r o p e r t y  
o r  t h e  a c q u i s i t i o n  o f  s p e c i f i c  p r o p e r t y  s h a l l  
be  r e l a t e d  t o  t h e  amount o f  s u p p o r t  wh ich  i s  
e x p e c t e d  t o  be  r e q u i r e d  u n t i Z  t h e  dependan t  
a t t a i n s  t h e  age o r  t h e  e v e n t  r e f e r r e d  t o  
o c c u r s  which  would t e r m i n a t e  an  o r d e r  f o r  
p e r i o d i c  payments  under  s u b s e c t i o n  ( I ) .  

[s. 7(1) and (2) 1 



V I I I  

I N C I D E N C E  OR BURDEN O F  THE ORDER 

When a judge dec ides  t h a t  an o rde r  must be made ou t  

of t h e  e s t a t e  t o  p rov ide  proper maintenance and support  of 

a deceased ' s  dependant, an independent i s s u e  a r i s e s  a s  t o  

who should bear t h e  burden which n e c e s s a r i l y  flows from 

t h e  e x e r c i s e  of j u d i c i a l  d i s c r e t i o n .  This  i s  an important  

i s s u e  which has rece ived  l i t t l e  a t t e n t i o n .  The l a r g e r  

j u d i c i a l  d i s c r e t i o n  t o  in te rvene  t o  provide proper mainten- 

ance f o r  a dependant seems t o  have e c l i p s e d  the  somewhat 

l e s s e r  i s s u e  of a l l o c a t i n g  t h e  burden which t h e  i n t e r v e n t i o n  

must impose on someone. 

Seve ra l  p o s i t i o n s  may be adopted in regard  t o  t he  

a l l o c a t i o n  of t he  burden o r  incidence of t h e  order .  One 

i s  t h a t  t h e  o rde r  should cause t h e  n e t  e s t a t e  t o  abate  i n  

t he  same way i n  which d e b t s  a f f e c t  t h e  d i s t r i b u t i o n  of an 

e s t a t e .  Debts a r e  f i r s t  paid  o u t  of p roper ty  which i s  

undisposed of by t h e  w i l l ,  then o u t  of r e s idue ,  then ou t  

of  gene ra l  l e g a c i e s  and f i n a l l y  o u t  of  s p e c i f i c  l e g a c i e s  

and dev ises .  This w a s  t h e  approach adopted i n  I n  re - 
Davison E s t a t e ,  [1919] 2 W.W.R. 100 (Sask. C.A.) , a 

case in which pro - r a t a  r educ t ion  was s p e c i f i c a l l y  r e j e c t e d  

under S.S. 1910-11, c. 13 which provided r e l i e f  f o r  a 

widow who was l e f t  wi th  l e s s  than her  i n t e s t a t e  share.  A 

second approach is t h a t  t h e r e  should be strict  pro  r a t a  

abatement in regard  t o  a l l  p rope r ty  which pas ses  on the  

d e a t h  of t h e  deceased. A t h i r d  approach i s  t h a t  t h e r e  

should in g e n e r a l  be pro - r a t a  abatement i n  regard t o  a l l  

p rope r ty  bu t  t h a t  t h i s  should be s u b j e c t  t o  j u d i c i a l  

d i s c r e t i o n  t o  a l t e r  t h e  d i s t r i b u t i o n  of t h e  burden. A 

f o u r t h  approach is t o  l eave  the  incidence of t h e  o rde r  

t o  t h e  d i s c r e t i o n  of t h e  judge and i f  t h e  d i s c r e t i o n  is  

n o t  exe rc i sed ,  t h e  b e n e f i t s  under t h e  w i l l  or on an 



i n t e s t a c y  should a b a t e  pro - r a t a .  The d i f f e r e n c e  between 

t h e  t h i r d  and f o u r t h  approaches i s  b a s i c a l l y  a  d i f f e r e n c e  

i n  emphasis. The t h i r d  stresses pro r a t a  abatement and - 
t h e  f o u r t h  t h e  d i s c r e t i o n  of t h e  judge. I n  each case ,  

i f  t h e  judge does n o t  exercise h i s  d i s c r e t i o n ,  t h e r e  w i l l  

be pro - r a t a  abatement. A v a r i a n t  of t h e  t h i r d  approach, 

r o  r a t a  abatement tempered by j u d i c i a l  d i s c r e t i o n ,  i s  e- 
t h a t  t he  s t a t u t e  might d i r e c t  t h e  judge in a d j u s t i n g  the  

burden of t h e  o rde r  t o  a t t empt  t o  r e s p e c t  t he  i n t e n t i o n  of 

t h e  t e s t a t o r  t o  t h e  maximum e x t e n t  p o s s i b l e  while providing 

f o r  proper maintenance of dependants. 

I t  would appear t h a t  our  p r e s e n t  Act adopts  t h e  f o u r t h  

approach. The judge under subsec t ion  6 ( 2 )  i s  given complete 

d i s c r e t i o n  about what p a r t  of t h e  estate is to  bear t he  

burden of t h e  o r d e r  and then  i n  s e c t i o n  10, it is provided 

t h a t  un less  t h e  judge o therwise  de te rmines , the  o rde r  is t o  

f a l l  r a t e a b l y  upon t h e  whole e s t a t e .  The Uniform Dependants' 

Re l ie f  Act i n  s e c t i o n  1 0  provides  t h a t  t h e  inc idence  of 

t h e  o r d e r  f a l l s  r a t e a b l y  upon t h e  e s t a t e  s u b j e c t  t o  t h e  

p rov i s ion  t h a t  t h e  c o u r t  may o rde r  t h a t  t h e  burden may be 

charged a g a i n s t  t h e  whole o r  any p o r t i o n  of t h e  e s t a t e  a s  

seems proper .  

We p r e f e r  t o  s t a r t  wi th  pro  r a t a  abatement tempered -- 
by j u d i c i a l  d i s c r e t i o n .  Some j u d i c i a l  d i s c r e t i o n  i n  determin- 

i ng  t h e  burden of an award appears  t o  be  a b s o l u t e l y  e s s e n t i a l .  

A dependant who thought he had rece ived  f a i r  t rea tment  o r  

who d i d  n o t  wish t o  show d i s r e s p e c t  f o r  t h e  t e s t a t o r  might 

n o t  apply.  However, ano ther  dependant who thought he 

d i d  n o t  r e c e i v e  proper  maintenance might s u c c e s s f u l l y  make 

a p p l i c a t i o n .  I f  t h e r e  i s  s t r i c t  p r o  -- r a t a  reduc t ion  i n  

b e n e f i t s  under the w i l l ,  t h i s  might r e s u l t  i n  p l ac ing  a  

dependant who r e f r a i n e d  from making an a p p l i c a t i o n  i n  a  pos i -  

t i o n  of need. Rigid p r o  r a t a  reduc t ion  i s  t h e r e f o r e  n o t  -- 
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f e a s i b l e  i n  a l l  c i rcumstances .  Also,  s t r i c t  p r o  -- r a t a  

reduc t ion  would be i n c o n s i s t e n t  wi th  t h e  d i r e c t i o n  t o  t h e  

judge contained i n  recommendation #13 t h a t  t h e  c la ims o f  

any o t h e r  dependant o r  any o t h e r  person must be taken i n t o  

account.  

W e  t h i n k ,  however, t h a t  t h e  Act should go on t o  en- 

s u r e  t h a t  t es tamentary  freedom w i l l  only  be r e s t r i c t e d  t o  

t h e  e x t e n t  necessary t o  provide proper  maintenance f o r  

dependants.  W e  have t h e r e f o r e  subscr ibed  t o  t h e  p r o  -- r a t a  

approach only on the  b a s i s  t h a t ,  i n  many c a s e s ,  t h i s  w i l l  

r e s u l t  i n  t 5 e  l e a s t  i n t e r f e r e n c e  wi th  t h e  t e s t a t o r ' s  i n -  

t e n t i o n s .  We recognize  t h a t  a  r a t e a b l e  a l l o c a t i o n  of t h e  

burden w i l l  n o t  achieve t h i s  end i n  some cases  and t h e r e -  

f o r e  j u d i c i a l  d i s c r e t i o n  i s  e s s e n t i a l .  I n  e x e r c i s i n g  t h e  

d i s c r e t i o n  i n  a l l o c a t i n g  t h e  burden of t h e  o r d e r ,  t h e  

judge should always s t r i v e  t o  i n t e r f e r e  wi th  t h e  t e s t a t o r ' s  

i n t e n t i o n  a s  l i t t l e  a s  p o s s i b l e  c o n s i s t e n t  wi th  ach iev ing  

t h e  purpose of t h e  s t a t u t e .  I t  i s  conceded t h a t  determin- 

i n g  t h e  r e l a t i v e  importance t h a t  a  t e s t a t o r  a t t a c h e s  t o  

t es tamentary  g i f t s  may be d i f f i c u l t  and,  i n  some c a s e s ,  

impossible .  However, t h e  t e s t a t o r  may provide t h e  way i n  

which h i s  g i f t s  a r e  t o  aba t e  f o r  t h e  payment of  deb t s .  

From t h i s ,  it could be i n f e r r e d  t h e  g i f t s  t o  which he 

a t t a c h e d  t h e  g r e a t e r  importance. There would appear t o  be 

no j u s t i f i c a t i o n  i n  i gno r ing  t h e  importance which he 

a t t a c h e d  t o  t h e  va r ious  bequests  and d e v i s e s ,  excep t  t o  

p rov ide  proper  maintenance f o r  dependants. I n  some c a s e s ,  

it may be impossible  t o  determine t h e  t e s t a t o r ' s  i n t e n t i o n  

and, i n  o t h e r  c a s e s ,  t h e  o rde r  may amount t o  such a  l a r g e  

propor t ion  of t h e  e s t a t e  t h a t  i t  might be d i f f i c u l t  t o  

pe rce ive  what t h e  t e s t a t o r ' s  i n t e n t i o n  would be under such 



drastically altered circumstances. However, to the extent 

that it is possible, the testator's intention should be 

respected in the allocation of the burden of the order. 

We now summarize our views. As a first approximation 

to according respect to the testator's intentions, there 

should be a pro rata - reduction in benefits. If this 

distribution of the burden would appear to do greater 

damage to the testator's intention than is necessary under 

the circumstances, the judge should have discretion to 

allocate the burden but should exercise that discretion in 

a way in which it may reasonably be inferred would inter- 

fere as little as possible with the testator's intentions. 

T h a t  t h e  p r o p o s e d  A c t  shouZd p r o v i d e  t h a t :  

(1) S u b j e c t  t o  s u b s e c t i o n  ( 2 / ,  t h e  i n c i d e n c e  
o f  any  p r o v i s i o n  f o r  m a i n t e n a n c e  and  s u p p o r t  
t h a t  i s  o r d e r e d  p u r s u a n t  t o  t h i s  A c t  shaZZ 
faZZ r a t e a b Z y  upon t h e  whoZe e s t a t e ,  w h e t h e r  
t h e  d e c e a s e d  d i e d  t e s t a t e ,  i n t e s t a t e  o r  
p a r t i a Z Z y  i n t e s t a t e ,  o r  upon t h a t  p a r t  o f  
t h e  d e c e a s e d ' s  e s t a t e  t o  w h i c h  t h e  j u r i s d i c -  
t i o n  o f  t h e  j u d g e  e x t e n d s .  

( 2 )  The j u d g e  may o r d e r  t h a t  t h e  p r o v i s i o n  f o r  
m a i n t e n a n c e  and s u p p o r t  b e  made o u t  o f  and 
c h a r g e d  a g a i n s t  t h e  w h o l e  o r  a n y  p o r t i o n  
o f  t h e  e s t a t e  i n  s u c h  p r o p o r t i o n  and i n  
s u c h  manner  a s  t o  h i m  seems  p r o p e r .  

1 3 )  I n  e x e r c i s i n g  t h e  d i s c r e t i o n  u n d e r  s u b s e c t i o n  
( 2 1 ,  t h e  j u d g e  shaZZ h a v e  r e g a r d  t o  t h e  
i n t e n t i o n s  o f  t h e  t e s t a t o r  i n s o f a r  a s  t h e y  
c a n  b e  a s c e r t a i n e d  o r  i n f e r r e d  f rom t h e  w i l Z  
o r  from s u r r o u n d i n g  c i r c u m s t a n c e s .  

s -  1 ,  ( 2 )  and ( 3 )  1 



VARIATION OF AN ORDER 

Sec t ion  7 ( b )  of t h e  p r e s e n t  Act empowers a judge,where 

p e r i o d i c  payments have been o r d e r e d , t o  d i scharge ,  vary o r  

suspend t h e  o rde r  o r  t o  make an a l t e r n a t i v e  o r d e r  i n  accord- 

ance with t h e  circumstances.  The power of v a r i a t i o n  under 

t h e  p re sen t  A c t  i s  r e s t r i c t e d  t o  t h e  o r d e r s  providing f o r  

p e r i o d i c  payments. With t h e  g r e a t e r  scope i n  t h e  types  of 

o r d e r s  which may be made, we b e l i e v e  t h a t  t h e  v a r i a t i o n  

powers should be wider. W e  do n o t  be l i eve  t h a t  an order  

f o r  a lump sum which i s  t o  be paid d i r e c t l y  t o  a dependant 

should be s u b j e c t  t o  v a r i a t i o n .  However, we b e l i e v e  a lump 

sum held  in  t r u s t  might i n  proper circumstances be var ied .  

I t  would a l s o  seem t h a t  o r d e r s  providing f o r  s p e c i f i e d  pro- 

p e r t y  t o  be t r a n s f e r r e d  on t r u s t  o r  f o r  l i f e  o r  a t e r m  of 

yea r s  should be capable  of v a r i a t i o n .  I n  recommending t h e  

widening of t h e  power of v a r i a t i o n ,  w e  b e l i e v e  t h a t  

r e l i a n c e  should be placed on t h e  judge n o t  t o  o r d e r  va r i a -  

t i o n  in unsu i t ab l e  circumstances.  Where changed circum- 

s t a n c e s  permit ,  t h e  v a r i a t i o n  power should be used i n  o rder  

t o  achieve t h e  t e s t a t o r ' s  i n t e n t i o n  t o  t h e  g r e a t e s t  e x t e n t  

p o s s i b l e  provided h i s  dependants have o r  r e c e i v e  proper 

maintenance. 

There does n o t  appear t o  be any r epo r t ed  Canadian case  

i n  which t h e r e  has  been an upward v a r i a t i o n  in an o rde r ,  

except  by way of appea l  of t h e  o r i g i n a l  o rde r  a s  opposed t o  

a s e p a r a t e  a p p l i c a t i o n  f o r  v a r i a t i o n .  I n  o r d e r  t o  p lace  

t h e  i s s u e  beyond doubt,  we recommend t h a t  it should be 

e x p l i c i t l y  s t a t e d  t h a t  t he  power of v a r i a t i o n  comprehends 

bo th  upward and downward v a r i a t i o n .  Unless a suspensory 
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o rde r  has been g ran ted ,  it does mean t h a t  t h e  power of 

v a r i a t i o n  can on ly  a f f e c t  t h e  e s t a t e  which happens t o  remain 

u n d i s t r i b u t e d  a t  t h e  d a t e  of t he  a p p l i c a t i o n  f o r  v a r i a t i o n .  

Under t h e  Engl i sh  l e g i s l a t i o n  on ly  t h e  p rope r ty  which 

was set a s i d e  under t h e  o r i g i n a l  o rde r  may be r e s o r t e d  t o  

i n  o rde r  t o  p rov ide  a d d i t i o n a l  maintenance. I f  t he  whole 

e s t a t e  was charged, t he  c o u r t  on an a p p l i c a t i o n  f o r  va r i a -  

t i o n  has  t h e  same power a s  on an o r i g i n a l  a p p l i c a t i o n .  I f  

on ly  p a r t  of t h e  e s t a t e  was charged,  but  another  p a r t  of 

t h e  e s t a t e  remains u n d i s t r i b u t e d ,  under t he  Engl i sh  A c t  only  

t h e  p a r t  of t h e  e s t a t e  charged i s  a v a i l a b l e .  This  consid- 

e r a b l y  r e s t r i c t s  upward v a r i a t i o n .  The Engl i sh  approach 

t o  v a r i a t i o n  may be inf luenced cons iderab ly  by t h e  very 

r i g i d  enforcement of t h e  t i m e  l i m i t  f o r  an o r i g i n a l  app l ica -  

t i o n .  The time l i m i t  i t s e l f  probably r e f l e c t s  an emphasis 

on t h e  i n t e r e s t  of ach iev ing  c e r t a i n t y  i n  t he  a d m i n i s t r a t i o n  

and d i s t r i b u t i o n  of an e s t a t e  f o r  both  t h e  persona l  repre- 

s e n t a t i v e s  and the  persons  who b e n e f i t  under t he  w i l l  o r  on 

t h e  i n t e s t a c y .  Sec t ion  4 o f  t he  Engl ish  A c t  which re-enacted 

e x i s t i n g  l e g i s l a t i o n , p r o v i d e s  t h a t  an a p p l i c a t i o n  s h a l l  not  

be made a f t e r  s i x  months e l a p s e s  from t h e  g r a n t  of p roba te  

o r  admin i s t r a t i on ,  except  w i th  t h e  permission of t he  cour t .  

I n  R e  Kay, [I9651 3 A l l  E.R. 724 ,  (Ch.D.),  permission f o r  l a t e  

a p p l i c a t i o n  was denied where t h e  a p p l i c a t i o n  was one day l a t e  

because of t he  s o l i c i t o r ' s  inadver tence.  A t  e h a t  t ime,  t he  

ex t ens ion  of time was s u b j e c t  t o  q u a l i f i c a t i o n s .  With a  

g e n e r a l  d i s c r e t i o n  t o  extend the  t ime,  permission f o r  l a t e  

a p p l i c a t i o n  may be more r e a d i l y  granted.  The f a c t  remains 

t ha t  Alber ta  c o u r t s  have, under subsec t ion  1 6 ( 2 ) ,  r e a d i l y  

al lowed l a t e  a p p l i c a t i o n s  a s  t o  t h e  po r t i on  of t he  e s t a t e  

remaining u n d i s t r i b u t e d  a t  t h e  d a t e  of a p p l i c a t i o n .  The 

i n t e r e s t  of dependants seeking r e l i e f  under t h e  A c t  has been 

accorded more importance than  the  i n t e r e s t  of t he  b e n e f i c i a r y  



who wishes t o  know with  c e r t a i n t y  what p rope r ty  he w i l l  r e c e i v e  

by w i l l  o r  on an i n t e s t a c y .  For example, i n  R e  Norton (19641, 

4 4  D.L.R. (2d) 617 (Alta.  S.C. ) , a widow w a s  permi t ted  t o  

app ly  f o r  r e l i e f  about 13 y e a r s  a f t e r  t he  g r a n t  of probate .  

A l i b e r a l  approach t o  l a t e  a p p l i c a t i o n s  is only  c o n s i s t e n t  

w i t h  a  l i b e r a l  approach t o  a p p l i c a t i o n s  f o r  v a r i a t i o n .  

We b e l i e v e  t h a t  t he  same cons ide ra t ions  which m i l i t a t e  

i n  favour of t h i s  k ind of d i s c r e t i o n  confer red  by t h i s  

s t a t u t e  a l s o  m i l i t a t e  i n  favour of a  l i b e r a l  power of 

v a r i a t i o n .  

Recommendation # 2 1  

T h a t  t h e  p r o p o s e d  A c t  shouZd p r o v i d e  t h a t :  

Where a n  o r d e r  h a s  b e e n  made u n d e r  t h i s  A c t ,  a  
j u d g e  a t  any  s u b s e q u e n t  d a t e  may: 

( a )  f o r  t h e  p u r p o s e  o f  g i v i n g  e f f e c t  t o  t h e  
o r d e r ,  g i v e  s u c h  f u r t h e r  o r  o t h e r  d i r e c t i o n s  
a s  h e  deems n e c e s s a r y ;  

( b )  i n q u i r e  w h e t h e r  t h e  d e p e n d a n t  b e n e f i t t e d  b y  
t h e  o r d e r  i s  s e Z f - s u f f i c i e n t  e i t h e r  t h r o u g h  
b e c o m i n g  e n t i t z e d  t o  t h e  b e n e f i t  o f  any  o t h e r  
p r o v i s i o n  f o r  h i s  p r o p e r  m a i n t e n a n c e  and  
s u p p o r t  o r  f o r  any  o t h e r  r e a s o n ;  

( c )  i n q u i r e  i n t o  t h e  adequacy  o f  t h e  p r o v i s i o n  
o r d e r e d ;  and  

( d )  v a r y  up o r  down, o r  d i s c h a r g e  o r  s u s p e n d  
t h e  o r d e r ,  o r  make s u c h  o t h e r  o r d e r  a s  h e  
deems f i t  i n  t h e  c i r c u m s t a n c e s  w i t h  t h e  
e x c e p t i o n  t h a t  a  Lump sum o r d e r e d  t o  b e  
p a i d  d i r e c t Z y  t o  a  d e p e n d a n t  may n o t  b e  
v a r i e d .  



ASSETS AVAILABLE FOR A LATE 

APPLICATION OR ON VARIATION 

One ques t ion  a r i s e s  upon l a t e  a p p l i c a t i o n  f o r  

r e l i e f  under The Family Rel ie f  Act,  and a l s o  upon 

an a p p l i c a t i o n  f o r  upward v a r i a t i o n  of an o r d e r  made 

under it. The q u e s t i o n  i s :  what p rope r ty  can be 

used t o  provide t h e  r e l i e f  claimed? The p r e s e n t  

Act g ives  no s p e c i f i c  answer t o  t h e  ques t ion  i n  t h e  

case  of a p p l i c a t i o n s  t o  vary.  I n  t h e  case  of l a t e  

a p p l i c a t i o n s ,  it answers t h e  ques t ion  by say ing  t h a t  

t h e  a p p l i c a t i o n  can be made, i f  t h e  judge a l lows i t ,  

"as  t o  any p o r t i o n  o f  t h e  e s t a t e  remaining u n d i s t r i -  

buted."  I t  i s  necessary t o  cons ide r  t h e  meaning of 

t h e s e  words. 

A n  A lbe r t a  case  which f i r s t  considered somewhat 

s i m i l a r  words was I n  r e  Hourston E s t a t e ,  [19191 1 W . W . R .  

521 (App. D iv . ) .  The S t a t u t e s  Amendment Act, S.A. 1 9 1 6 ,  

c .  3 ,  s. 25 added t h e  words "except  a s  t o  any p o r t i o n  of 

t h e  e s t a t e  unadministered a t  t h e  d a t e  of t h e  a p p l i c a t i o n "  

t o  s e c t i o n  12 of The Married Women's Rel ief  A c t ,  S.A. 

1 9 1 0  (2nd Sess . )  c .  18 which read  a s  fo l lows:  "No 

a p p l i c a t i o n  s h a l l  be e n t e r t a i n e d  under t h i s  Act a f t e r  

s i x  months from t h e  dea th  of t h e  husband." I n  t h e  Hourston 

c a s e ,  one argument advanced by t h e  executor  a g a i n s t  t h e  

widow's c la im was t h a t  no e s t a t e  remained unadministered.  

A t  t h e  t r i a l  l e v e l ,  t h e  executors  had been s u c c e s s f u l .  

However, Ives  J.  who d e l i v e r e d  t h e  judgement of  

t h e  Appel la te  Div is ion  r e j e c t e d  t h e  argument of  t h e  

respondents  t h a t  they  were s e i z e d  of t h e  e s t a t e  a s  



t r u s t e e s  and n o t  a s  executors .  He noted t h a t  they had twice  

passed accounts  a t  i n t e r v a l s  of  f i v e  and n ine  y e a r s  a f t e r  

t h e  t e s t a t o r ' s  dea th  and were t r e a t e d  a s  executors .  

Probably a s  a  r e s u l t  of  t h i s  d e c i s i o n ,  t h e  i s s u e  was c l a r i -  

f i e d  by t h e  l e g i s l a t u r e  pass ing  subsec t ion  1 6 ( 2 )  of  t h e  

S t a t u t e s  Amendment Act,  S.A. 1919, c .  4 .  I t  repea led  s e c t i o n  

12 of The Married Women's Re l i e f  Act and s u b s t i t u t e d  t h e  

fol lowing:  

I f  t h e  a p p l i c a t i o n  be made a f t e r  t h e  
e x p i r a t i o n  of s i x  months from t h e  dea th  
of t h e  husband t h e  al lowance,  i f  any, 
s h a l l  be made s o  a s  t o  a f f e c t  only  such 
b e n e f i c i a r i e s  under t h e  w i l l  a s  a r e  
i n t e r e s t e d  i n  such p o r t i o n  of t h e  e s t a t e  
a s  a t  t h e  d a t e  of  t h e  a p p l i c a t i o n  remains 
unadministered i n  t he  hands of t h e  
executors  o r  a d m i n i s t r a t o r s  o r  undis-  
t r i b u t e d  i n  t h e i r  hands a s  t r u s t e e s  under 
t h e  w i l l .  

The l e g i s l a t u r e  t hus  i n  1 9 1 9  made it c l e a r  t h a t  t he  

t rans format ion  o f  an executor  i n t o  a  t r u s t e e  was immater ia l .  

A s  long a s  t h e  persona l  r e p r e s e n t a t i v e  had a s s e t s  un- 

d i s t r i b u t e d ,  it d i d  n o t  ma t t e r  whether he had completed 

t h e  a d m i n i s t r a t i o n  and had become a  tes tamentary  t r u s t e e .  

This s e c t i o n  remained i n  t h e s e  terms u n t i l  t h e  passage of 

The T e s t a t o r s  Family Maintenance Act,  S.A. 1947, c .  12. 

The l i m i t a t i o n  s e c t i o n  i n  t h a t  Act was based on t h e  

Uniform Act and r e f e r s ,  a s  does t h e  p r e s e n t  Act,  on ly  t o  

"any p o r t i o n  of t h e  e s t a t e  remaining u n d i s t r i b u t e d  a t  

t h e  d a t e  of  t h e  a p p l i c a t i o n . "  We do n o t  t h ink  t h a t  t h i s  

change i n  wording represen ted  a  d e l i b e r a t e  change i n  

p o l i c y  by the  l e g i s l a t u r e  and no subsequent Alber ta  c a s e  has  



s e i z e d  upon t h e s e  words t o  p reven t  an award being made 

on a  l a t e  a p p l i c a t i o n  on t h e  b a s i s  t h a t  an executor  has  

ceased t o  a c t  a s  an executor  and holds  t h e  a s s e t s  a s  a  

t es tamentary  t r u s t e e .  

The case  law of o t h e r  j u r i s d i c t i o n s  would i n d i c a t e  

t h a t  such an argument may be a v a i l a b l e .  Canadian cases  

a r e  i nconc lus ive .  I n  Re  Hul l  E s t a t e ,  119441  1 D.L.R.  1 4  

(Ont. C.A.) it was argued,  on an a p p l i c a t i o n  made e i g h t  

yea r s  a f t e r  t h e  t e s t a t o r ' s  dea th ,  t h a t  t h e  e s t a t e  was 

no longer  i n  t h e  hands of t h e  executor  a s  executor  b u t  a s  

a  t es tamentary  t r u s t e e  and was t h e r e f o r e  n o t  a v a i l a b l e  

under t h e  Ontar io  s t a t u t e .  Laidlaw J . A .  a t  p.  1 7  

s t a t e d :  

I t  i s  q u i t e  c l e a r  t h a t  t h e  p rov i s ions  
of t h e  s t a t u t e  can ope ra t e  only  on 
t h e  "po r t i on  of t h e  e s t a t e  remaining 
u n d i s t r i b u t e d  a t  t h e  d a t e  of t h e  
a p p l i c a t i o n . "  No p o r t i o n  which has  
been d i s t r i b u t e d  t o  b e n e f i c i a r i e s  o r  
p laced i n  t r u s t  ou t  of t h e  c o n t r o l  of 
t h e  executor  i s  a f f e c t e d  i n  any way. 

The words "placed i n  t r u s t  o u t  of  t h e  c o n t r o l  of  t h e  

executor"  i n d i c a t e  t h a t  i f  t h e  executor  had made a  t r a n s f e r  

t o  an independent t r u s t e e ,  such proper ty  would no longer  

be a v a i l a b l e  t o  s a t i s f y  an o rde r .  Therefore ,  it might b e  

i n f e r r e d  t h a t  t h e  simple t r a n s i t i o n  from executor  t o  

t es tamentary  t r u s t e e  which occurs  when a d m i n i s t r a t i o n  has  

been completed does n o t  p u t  t h e  a s s e t s  o u t  of  t h e  c o n t r o l  

of  t h e  executor .  



There a r e  New Zealand and Aus t r a l i an  cases  which 

i n d i c a t e  t h a t  t he  completion of t he  admin i s t r a t i on  is  a  

d e c i s i v e  d a t e  i n  determining whether a  l a t e  a p p l i c a t i o n  

can be made, though based on d i f f e r e n t  l e g i s l a t i o n .  

The New Zealand Family P r o t e c t i o n  Act, 1908, s e c t i o n  33(9)  

provided t h a t  no a p p l i c a t i o n  f o r  extension of t i m e  t o  

apply under t h e  Act could be made a f t e r  t he  " f i n a l  

d i s t r i b u t i o n "  of t h e  e s t a t e .  This t e r m  was considered 

i n  Publ ic  Trus tee  v. Kidd, El9311 N.Z.L.R. 1 (S.C.) i n  which -- 
Adams J. c i t e d  numerous a u t h o r i t i e s  t h e  l a s t  of which was 

Attenborough and Son v. Solomon [I9131 A.C. 76 (H.L.) 
- 1  

and a t  p. 5 s t a t e d :  

These a u t h o r i t i e s  e s t a b l i s h e d  the 
p ropos i t i on  t h a t  when executors  who are 
a l s o  t r u s t e e s  have go t  i n  t he  e s t a t e  and 
performed the  d u t i e s  of  t h e i r  o f f i c e  they 
thence fo r th  hold t h e  proper ty  remaining 
ves ted  i n  them a s  t r u s t e e s  f o r  t he  
b e n e f i c i a r i e s  under t h e  w i l l .  I t  has 
then ceased t o  be p a r t  of t h e  e s t a t e .  

Th i s  dec i s ion  was approved by the  F u l l  Court of t h e  New 

Zealand Supreme Court i n  I n  re Donahue, [I9331 N.Z.L.R. 477 (S.C.) 

These dec i s ions  were l e g i s l a t i v e l y  overruled by a  1939 

amendment t o  t he  New Zealand Act and sec t ion  2 ( 4 )  of 

t h e  p re sen t  A c t  now reads :  

For t h e  purposes of t h i s  Act no r e a l  o r  persona l  
p roper ty  t h a t  is  he ld  upon t r u s t  f o r  any of the 
b e n e f i c i a r i e s  i n  t h e  e s t a t e  of any deceased 
person who d ied  a f t e r  t h e  7 th  day of October, 
1939, s h a l l  be deemed t o  have been d i s t r i b u t e d  
o r  t o  have ceased t o  have been p a r t  of t he  
e s t a t e  of  t he  deceased by reason of t he  f a c t  
t h a t  it is he ld  by t h e  admin i s t r a to r  a f t e r  he 
has  ceased t o  be admin i s t r a to r  in r e s p e c t  of 
t h a t  proper ty  and has become t r u s t e e  t h e r e o f ,  
o r  by reason of t he  f a c t  t h a t  it is held by 
any o the r  t r u s t e e .  



I n  t h e  A u s t r a l i a n  s t a t e  of V i c t o r i a ,  t h e  Adminis t ra t ion 

and Probate  A c t  1958, N o .  6191 i n  s e c t i o n  9 9  a l s o  provides  

t h a t  no l a t e  a p p l i c a t i o n  may be permi t ted  a f t e r  " f i n a l  

d i s t r i b u t i o n . "  I n  Brown v. Ho l t ,  - [19611 V . R .  435 (S.C.) ,  

Pape J. adopted t h e  reasoning of t h e  New Zealand cases  and 

a t  p. 4 4 1  s t a t e d :  

I am prepared t o  accep t  t h e  view t h a t  t h e r e  has  
been a  f i n a l  d i s t r i b u t i o n  of an e s t a t e ,  when t h e  
executors  have g o t  i n  a l l  t h e  e s t a t e  and have 
completed t h e i r  e x e c u t o r i a l  d u t i e s  and have 
a s sen ted  t o  t h e  d i s p o s i t i o n s  o f  t h e  w i l l  t a k i n g  
e f f e c t ,  s o  t h a t  t h e r e a f t e r  they hold t h e  e s t a t e  
a s  t r u s t e e  f o r  t h e  person e n t i t l e d .  

The f a c t s  of  a  New South Wales ca se  a r e  somewhat d i f f e r -  

e n t  b u t  t h e  New South Wales s t a t u t e  a l s o  provides  t h a t  every 

a p p l i c a t i o n  f o r  ex tens ion  of t ime t o  apply s h a l l  be made 

be fo re  " f i n a l  d i s t r i b u t i o n "  of t h e  e s t a t e .  I n  R e  P r a t t  ( 1963) ,  

80  W.N.  (N.S.W.) 1 4 1 6  (S.C. i n  Eq.) an a p p l i c a t i o n  f o r  

ex t ens ion  of t i m e  w a s  made over 45 yea r s  a f t e r  t h e  t e s t a t o r ' s  

dea th  by h i s  adopted daughter .  The t e s t a t o r ' s  widow had 

been l e f t  a  l i f e  e s t a t e  i n  t h e  r e s i d u e  which c o n s i s t e d  of 

a house and t h e  executors  were by the  w i l l  d i r e c t e d  on t h e  

dea th  o f  t h e  widow t o  s e l l  t h e  house and d i s t r i b u t e  t h e  

proceeds.  McLellan, Chief J u s t i c e  i n  Equi ty ,  he ld  t h a t  

a s  t h e  w i l l  d i r e c t e d  t h a t  t h e  e s t a t e  should be conver ted 

i n t o  cash be fo re  d i v i d i n g  i t  between t h e  b e n e f i c i a r i e s  and 

s i n c e  t h i s  had n o t  been done, " f i n a l  d i s t r i b u t i o n "  had n o t  

occurred.  The l a t e  a p p l i c a t i o n  was thus  permi t ted .  

Our Act does prov ide  t h a t  i f  no a p p l i c a t i o n  has  been 

made w i t h i n  t h e  six-month per iod  fo l lowing  t h e  g r a n t i n g  

of p roba te  o r  a d m i n i s t r a t i o n ,  t h e  pe r sona l  r e p r e s e n t a t i v e  

may proceed t o  d i s t r i b u t e  t h e  e s t a t e .  Our Act t hus  

does n o t  unduly impede t h e  admin i s t r a t i on  and d i s t r i b u -  
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t i o n  of an e s t a t e .  It must, however, be conceded t h a t  

i n  pe rmi t t i ng  l a t e  a p p l i c a t i o n s  o r  i n  pe rmi t t i ng  an 

upward v a r i a t i o n  i n  an e x i s t i n g  o rde r ,  t h e r e  a r e  con- 

f l i c t i n g  i n t e r e s t s  which must be balanced.  B e n e f i c i a r i e s  

wish t o  know t h a t  t h e  prov is ion  made f o r  them by a  

t e s t a t o r  w i l l  no t  be adverse ly  a f f e c t e d  by an order  under 

t h e  Act a f t e r  t he  l apse  of the  t i m e  per iod  f o r  making 

an  a p p l i c a t i o n .  In  c o n f l i c t  wi th  t h e  i n t e r e s t  of t he  

b e n e f i c i a r y  i n  c e r t a i n t y  a f t e r  t h e  l apse  of a  given per iod 

i s  t h e  i n t e r e s t  of s o c i e t y  i n  providing e f f e c t i v e  

economic p r o t e c t i o n  t o  t h e  dependants of deceased persons.  

I t  would be poss ib l e  t o  provide t h a t  no l a t e  a p p l i c a t i o n s  

may be made; 

(1) a f t e r  t h e  persona l  r e p r e s e n t a t i v e  has ceased 

t o  a c t  a s  an executor  o r  an admin i s t r a to r  - 
when he has c o l l e c t e d  t h e  a s s e t s  of t he  

e s t a t e  and paid  t h e  deb t s ,  

( 2 )  a f t e r  t h e  p rope r ty  has i nde feas ib ly  ves t ed  

i n  i n t e r e s t  i n  t h e  bene f i c i a ry ,  where t h e  

w i l l  c r e a t e s  a  t r u s t ,  

( 3 )  a f t e r  t h e  p rope r ty  has ves ted  i n  possess ion 

i n  t he  bene f i c i a ry ,  where t h e  w i l l  c r e a t e s  

a t r u s t ,  

( 4 )  a f t e r  t he  executor  has a c t u a l l y  d i s t r i b u t e d  

the  proper ty  t o  t h e  bene f i c i a ry .  

The f i r s t  t ime l i m i t  accords  t he  maximum amount of 

p r o t e c t i o n  t o  t he  bene f i c i a ry .  The f o u r t h  time l i m i t  i s  

t h e  one which New Zealand has opted f o r  and which t h e  

l e g i s l a t u r e  of Alber ta  s e l e c t e d  i n  1919 .  I t  provides  

maximum p r o t e c t i o n  t o  dependants and consequently d e t r a c t s  

t o  t h e  maximum e x t e n t  from the  i n t e r e s t  of t he  b e n e f i c i a r y  

who wishes t o  know wi th  c e r t a i n t y  what he w i l l  r e c e i v e  

under t he  deceased ' s  w i l l  a s  soon a s  poss ib le .  The Law 
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Reform Commission of New South Wales i n  i t s  Report on 

The T e s t a t o r ' s  Family Maintenance and Guardianship of 

I n f a n t s  Act, 1 9 1 6 ,  Report No. 28 ( 1 9 7 7 )  has advocated a t  

p. 19 t h a t , i n  r ega rd  t o  a  l a t e  a p p l i c a t i o n , p r o p e r t y  held  

by a  person no longer  a s  persona l  r e p r e s e n t a t i v e  bu t  a s  

t r u s t e e  should s t i l l  be a v a i l a b l e  a s  long a s  t h e  proper ty  

has  no t  become a b s o l u t e l y  ves ted  i n  i n t e r e s t  i n  t he  

bene f i c i a ry .  However, where t h e r e  i s  a  s u b s i s t i n g  order  

and it i s  e s t a b l i s h e d  t h a t  t h e  a p p l i c a n t  f o r  v a r i a t i o n  

i s  exper iencing hardsh ip  a s  a  r e s u l t  of an excep t iona l  

change of c i rcumstances  s i n c e  the  g ran t ing  of t h e  order ,  

t h e  New South Wales Law Reform Commission a t  p. 61 

recommends t h a t  t h e  cou r t  be empowered t o  make provis ion  

o u t  of a l l  p rope r ty  he ld  by t h e  personal  r e p r e s e n t a t i v e  

even a s  a t r u s t e e ,  except  f o r  p roper ty  which has a c t u a l l y  

ves t ed  i n  possess ion  i n  a  benef ic ia ry .  Thus t h e  New 

South Wales Law Reform Commission has adopted t h e  second 

approach i n  regard  t o  l a t e  app l i ca t ions .  Proper ty  i s  un- 

a v a i l a b l e  i f  it has become inde feas ib ly  ves ted  i n  

i n t e r e s t .  I n  regard  t o  an a p p l i c a t i o n  f o r  upward var ia -  

t i o n ,  t h a t  Commission has adopted the  t h i r d  approach. 

Proper ty  i s  unava i l ab l e  on ly  i f  it has become ves ted  i n  

possess ion.  

A d i s t i n c t i o n  may be drawn a s  t he  New South Wales Law 

Reform Commission has done between a  l a t e  a p p l i c a t i o n  and 

an  a p p l i c a t i o n  t o  vary  upward an e x i s t i n g  order .  The 

b a s i s  f o r  t h i s  d i f f e r e n c e  i s  t h a t  t h e  b e n e f i c i a r i e s  have 

been placed on n o t i c e  by t h e  i n i t i a l  o rde r  t h a t  t h e i r  

i n t e r e s t  having been once encroached upon, may, because 

o f  t h e  power of v a r i a t i o n ,  be encroached upon f u r t h e r  i n  

t h e  f u t u r e .  Except f o r  t h i s  d i s t i n c t i o n ,  t h e  considera-  

t i o n  of l a t e  a p p l i c a t i o n s  and of an a p p l i c a t i o n  t o  vary 

upward an e x i s t i n g  order  p r e s e n t  t h e  same kind of c o n f l i c t  

o f  i n t e r e s t  problems between b e n e f i c i a r i e s  and dependants. 
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An argument i n  favour of making t h e  t i m e  when t h e  

pe r sona l  r e p r e s e n t a t i v e  ceases  t o  be a persona l  repre-  

s e n t a t i v e  and becomes a t r u s t e e  d e c i s i v e  i s  t h a t  i f  the  

t e s t a t o r  has provided f o r  a t es tamentary  t r u s t  r a t h e r  

t han  an o u t r i g h t  d i s p o s i t i o n  of h i s  e s t a t e ,  t h i s  should 

n o t  f o r t u i t o u s l y  i n c r e a s e  t h e  p r o t e c t i o n  which h i s  

dependants may enjoy. A counter  argument t o  t h i s  is  t h a t  

a  w i l l  e s t a b l i s h i n g  a t es tamentary  t r u s t  which provides  

a su rv iv ing  spouse wi th  on ly  a f i xed  income per year  does 

n o t  permit  t h e  dependant t o  guard a g a i n s t  t h e  impact of 

i n f l a t i o n .  However, even accep t ing  t h a t  t h e r e  i s  an 

element of f o r t u i t o u s  p r o t e c t i o n  depending upon whether 

t h e  t e s t a t o r  e s t a b l i s h e s  a t es tamentary  t r u s t  o r  provides  

f o r  an o u t r i g h t  d i s p o s i t i o n ,  we a r e  i n c l i n e d  t o  overlook 

t h i s  f o r t u i t o u s  element i n  t h e  i n t e r e s t  of having a 

Family Rel ief  Act which provides  a s  much r e l i e f  a s  is  

poss ib l e .  

Another argument a r i s e s  from t h e  problem of determining when 

an executor  ceases  t o  be an executor  and becomes a t e s t a -  

mentary t r u s t e e .  We b e l i e v e  t h a t  t h e  de te rmina t ion  of when 

t h i s  t r a n s i t i o n  t a k e s  p l ace  would c r e a t e  a s u b s t a n t i a l  

amount of l i t i g a t i o n .  I n  Solomon v. Attenborough, [I9121 

1 Ch. 451 (Ch.D.), t h e  i s s u e  was whether a pawnbroker ob ta ined  

good t i t l e  when one executor ,  without t h e  knowledge of t he  

o t h e r  executor ,  pledged a r t i c l e s  of  s i l v e r  p l a t e  belonging 

t o  t he  e s t a t e  of t h e  t e s t a t o r  and then used the  money f o r  

h i s  own purposes. F l e t c h e r  Moulton L.J .  a t  p. 458 s t a t e d :  

"I p e r f e c t l y  agree  wi th  t h e  learned judge t h a t  one can 

p u t  no l i m i t  of t ime t o  t h e  o f f i c e  of executor ;  nor do 

I th ink  t h a t  an executor  has ceased t o  be an executor  

because he has passed h i s  accounts. Some claim might 

t u r n  up and it would f i n d  him an executor  - not  r e - c rea t e  



him an execu to r . "  Never the less ,  he went on t o  hold  t h a t  t h e  

p l a t e  was i n  t h e  e x e c u t o r ' s  hands a s  t r u s t e e  and t h e r e f o r e  

t h e  pawnbroker d i d  n o t  o b t a i n  t i t l e .  The d e c i s i o n  was up- 

he ld  by t h e  House of Lords, Attenborough v.  Solomon,[l9131 

A.C. 76 .  The c a s e ,  w e  b e l i e v e ,  i n d i c a t e s  t h e  d i f f i c u l t y  

involved i n  determining when an executor  ceases  t o  be an 

executor  and becomes a  tes tamentary t r u s t e e .  This i s  an 

i s s u e  which we th ink  should be avoided i n  family r e l i e f  

a p p l i c a t i o n s .  

We would n o t  l i k e  t o  s ee  family r e l i e f  a p p l i c a t i o n s  

g iv ing  rise t o  t h e  problem of determining whether p roper ty  

has o r  has n o t  i n d e f e a s i b l y  ves ted  i n  i n t e r e s t  i n  t h e  

b e n e f i c i a r y .  The Law Reform Commission of New South Wales 

has admit ted t h a t  t h e  d i s t i n c t i o n  r a i s e s  f i n e  p o i n t s  of law. 

I t  would undoubtedly g ive  r i s e  t o  a  cons ide rab le  amount of 

l i t i g a t i o n .  Sub jec t  t o  t h e  u n c e r t a i n t i e s  of  l i t i g a t i o n ,  

t h e  adopt ion of t h e  d i s t i n c t i o n  i n  connect ion wi th  both  l a t e  

a p p l i c a t i o n s  and a p p l i c a t i o n s  t o  vary would mean t h a t  once 

a  g i f t  has ves t ed  i n d e f e a s i b l y  i n  i n t e r e s t ,  even though 

possess ion  i s  postponed, f o r  example, du r ing  t h e  l i f e t i m e  

of t he  su rv iv ing  spouse,  t h e  b e n e f i c i a r y  knows wi th  c e r t a i n t y  

t h a t  e i t h e r  he  o r  h i s  e s t a t e  w i l l  b e n e f i t .  This c e r t a i n t y ,  

i n  our  op in ion ,  i s  ob ta ined  only be i n t roduc ing  cons ide rab le  

complexity and on ly  by s u b s t a n t i a l l y  reducing t h e  p r o t e c t i o n  

which t h e  s t a t u t e  can provide t o  dependants of t h e  t e s t a t o r .  

We b e l i e v e  t h a t  t h e  most app rop r i a t e  s o l u t i o n  t o  t he  

problem of determining when any p o r t i o n  of an e s t a t e  remains 

u n d i s t r i b u t e d  i s  t h e  s o l u t i o n  which was adopted i n  Alber ta  

i n  1919. I f  t h e  proper ty  has n o t  been t r a n s f e r r e d  t o  t h e  

b e n e f i c i a r y  o r  t o  another  person a s  a  t r u s t e e ,  we b e l i e v e  

t h a t  t h e  p rope r ty  i n  t h e  hands of t h e  pe r sona l  r e p r e s e n t a t i v e  

e i t h e r  i n  t h a t  capac i ty  o r  a s  a  t r u s t e e  should be a v a i l a b l e  

e i t h e r  t o  permi t  an upward v a r i a t i o n  i n  an e x i s t i n g  o rde r  

o r  a t  t h e  d i s c r e t i o n  of t h e  judge t o  s a t i s f y  a  l a t e  app l i ca -  

t i o n .  
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W e  a p p r e c i a t e  t h a t  t h i s  s o l u t i o n  t o  t h e  problem may i n  

some cases  have an un fo r tuna t e  e f f e c t .  A b e n e f i c i a r y  who 

might wish t o  l eave  h i s  s h a r e  of t h e  e s t a t e  i n  t h e  hands of 

an executor  o r  t r u s t e e  f o r  t h e  b e n e f i t  of a l l  concerned may 

be r e l u c t a n t  t o  do s o  s i n c e  t h e  proper ty  would be p laced  i n  

jeopardy under The Family Re l i e f  Act. This  might have un- 

f o r t u n a t e  consequences, p a r t i c u l a r l y  i n  c a s e s  i n  which t h e  

executor  i s  empowered t o  c a r r y  on a  family  bus iness  o r  a  

farm. This  approach could a l s o  have some unusual  e f f e c t s  on 

t h e  inc idence  o r  burden of family  r e l i e f  o r d e r s .  The i n -  

c idence of o r d e r s  may depend upon whether t h e  executor  has  

a c t u a l l y  d i s t r i b u t e d  t h e  p rope r ty  under t h e  w i l l ,  has  t r a n s -  

f e r r e d  t h e  p rope r ty  t o  another  person a s  t r u s t e e  o r  i s  hold- 

i n g  t h e  p rope r ty  a s  t r u s t e e  h imse l f .  Only i f  t h e  executor  

i s  s t i l l  ho ld ing  t h e  p rope r ty  e i t h e r  a s  executor  o r  a s  a  

t r u s t e e  w i l l  t h e  p roper ty  be a v a i l a b l e  t o  s a t i s f y  an upward 

v a r i a t i o n  o f  an e x i s t i n g  o r d e r  o r  t o  s a t i s f y  a  l a t e  app l i ca -  

t i o n .  This  approach might cause  a  t e s t a t o r  t o  d i r e c t  t h e  

executor  t o  pay t h e  n e t  e s t a t e  t o  a  s e p a r a t e  t r u s t e e  a f t e r  

t h e  e s t a t e  has  been adminis te red  i n  o rde r  t o  avoid t h e  con- 

t i nued  exposure of h i s  e s t a t e  t o  The Family Rel ief  Act. We 

recognize  t h a t  t h e  approach which we propose does have c e r t a i n  

problems b u t  we do n o t  b e l i e v e  t h a t  they a r e  s e r i o u s .  We do, 

however, b e l i e v e  t h a t  i n  determining whether p roper ty  i s  s t i l l  

l i a b l e  t o  t h e  Act, t h e  judge should n o t  be d i r e c t e d  t o  con- 

s i d e r  whether o r  n o t  t h e  execu to r  i s  ho ld ing  the  p rope r ty  a s  

an executor  o r  a s  a  t r u s t e e  

Recommendation # 2 2  

T h a t  t h e  p r o p o s e d  A c t  shouZd p r o v i d e  t h a t :  

For t h e  p u r p o s e  o f  e i t h e r ,  a n  a p p Z i c a t i o n  made 
a f t e r  t h e  l a p s e  o f  s i x  m o n t h s  from t h e  g r a n t  o f  
p r o b a t e  o r  a d m i n i s t r a t i o n ,  o r  a n  a p p Z i c a t i o n  f o r  
upward v a r i a t i o n  o f  a n  e x i s t i n g  o r d e r ,  p r o p e r t y  
heZd f o r  b e n e f i c i a r i e s  b y  t h e  p e r s o n a 2  r e p r e s e n t a -  
t i v e  o f  t h e  d e c e a s e d  p e r s o n  shaZZ b e  deemed t o  
r e m a i n  u n d i s t r i b u t e d  e v e n  i f  t h e  p e r s o n a 2  represents 



t i v e  has  c e a s e d  t o  a c t  a s  t h e  p e r s o n a l  
r e p r e s e n t a t i v e  i n  r e s p e c t  o f  t h a t  p r o p e r t y  
and has  become a  t r u s t e e .  

X I  

CONTRACTING OUT O F  THE ACT 

Our Family Re l i e f  A c t  does n o t  con ta in  any p rov i s ion  

i n  regard  t o  c o n t r a c t i n g  o u t  of t h e  s t a t u t e .  However, 

it  has  been c o n s i s t e n t l y  he ld  by Alber ta  c o u r t s  t h a t  a  

c o n t r a c t  o r  agreement between husband and wi fe  under 

which spouses g i v e  up r i g h t s  under The Family Rel ief  Act 

does  n o t  ous t  t h e  c o u r t ' s  j u r i s d i c t i o n .  I n  R e  Berube, 

119731 3 W.W.R. 180 (Alta.  App. Div. ) ,  Ca i rns  J.A. i n  

r ega rd  t o  an agreement n o t  t o  make a  c la im under The 

Family Rel ief  A c t  a t  p. 182 s t a t e d :  " W e  do no t  t h ink  t h a t ,  

i r r e s p e c t i v e  of whether t h e  agreement was made before  or  

a f t e r  t h e  marr iage,  t h e  j u r i s d i c t i o n  of t h e  Court i s  

ousted. .  . ." I n  Re Edwards E s t a t e  (1961-2), 36 W.W.R. 605 

(Alta.  App. Div. ) , it was he ld  t h a t  even a  s e p a r a t i o n  

agreement approved by o rde r  of a  cou r t  by which a  spouse 

purpor ted t o  sur render  her  r i g h t s  under t h e  Act does not  

o u s t  t h e  j u r i s d i c t i o n  of t h e  c o u r t .  A s  a  gene ra l  r u l e ,  

a  person can waive b e n e f i t s  confer red  by s t a t u t e  but  t h i s  

i s  n o t  t h e  ca se  where t h e  s t a t u t e ,  i n  a d d i t i o n  t o  pro- 

t e c t i n g  pe r sona l  i n t e r e s t s ,  a l s o  p r o t e c t s  a  p u b l i c  i n t e r e s t .  

The a u x i l i a r y  p u b l i c  i n t e r e s t  embodied i n  The Family Rel ief  

A c t  is  t o  F r o t e c t  t h e  p u b l i c  purse  by prevent ing a  

deceased ' s dependants from becoming publ i c  charges.  

I n  our  Working Paper ,  we asked the  ques t ion  whether 

c o n t r a c t i n g  o u t  of t h e  Act should be permi t ted ,  s u b j e c t  

t o  safeguards.  i n  response t o  t h i s  i s s u e  those  who 

commented were almost  e q u a l l y  d iv ided  between no t  al lowing 

p a r t i e s  t o  a  mar r iage  t o  c o n t r a c t  o u t  and those  i n  favour 

o f  con t r ac t ing  o u t ,  s u b j e c t  t o  app rop r i a t e  safeguards .  



I n  our  Matrimonial Proper ty  Report ,  No. 18,  t h e  ma jo r i t y  

op in ion  was i n  favour of a  d e f e r r e d  sha r ing  regime bu t  

it was recommended t h a t  p a r t i e s  should be a b l e  t o  c o n t r a c t  

o u t ,  s u b j e c t  t o  sa feguards .  I t  appeared reasonable  t o  t h e  

m a j o r i t y  t o  permi t  c o n t r a c t i n g  o u t  a s  t h e  matrimonial  

p rope r ty  regime was in tended t o  provide a  f a i r  s h a r e ;  i f  

t h e  p a r t i e s  b e l i e v e  t h a t  they  can more a p p r o p r i a t e l y  do t h i s  

by c o n t r a c t ,  they should have t h e  power t o  do s o ,  s u b j e c t  

t o  adequate  sa feguards .  Support  agreements do n o t ,  however, 

o u s t  t h e  j u r i s d i c t i o n  of t h e  c o u r t s  t o  make suppor t  awards 

and w e  d i d  n o t  recommend a  change i n  t h i s  i n  our  Matrimonial 

Support  Report ,  No. 27.  We b e l i e v e  t h a t  p r i o r  t o  o r  du r ing  

t h e  s u b s i s t e n c e  o f  t h e  marr iage,  p a r t i e s  should n o t  have 

t h e  power by c o n t r a c t  t o  o u s t  t h e  j u r i s d i c t i o n  of t h e  

c o u r t  under The Family Rel ie f  Act. I t s  func t ion  i s  n o t  t o  

con fe r  a  f a i r  sha re  b u t  t o  make adequate p rov i s ion  f o r  

p roper  maintenance. The Family Rel ie f  Act i s  t h e  u l t i m a t e  

back-up t o  matrimonial  suppor t  laws. 

There a r e  arguments t o  t h e  con t r a ry .  P a r t i c u l a r l y  

i n  t h e  ca se  of a  second marr iage i n  which t h e r e  a r e  

c h i l d r e n  of a  f i r s t  marr iage,  t h e r e  i s  something t o  be  

s a i d  f o r  p a r t i e s  being a b l e  t o  c o n t r a c t  o u t  of The 

Family Rel ie f  Act. A s e n i o r  and h igh ly  respec ted  

member of t he  l e g a l  p ro fe s s ion  i n  a c a r e f u l l y  considered 

suhniss ion  on our Working Paper s t a t e d :  

I n  my view t h e r e  should be p rov i s ion  f o r  another  
type of c o n t r a c t ,  one o r  two I have seen i n  
a c t u a l  p r a c t i c e ,  and t h a t  is t h e  case  of a  mutual 
c o n t r a c t  made i n  contemplation of mar r iage  of a  
middle-aged o r  e l d e r l y  widow and widower both  of 
whom have grown fami ly  and ~o  a r e  we l l  o f f  and 
n e i t h e r  of whom would be dependent on the  
o t h e r  dur ing  t h e  j o i n t  l i v e s .  I n  such cases  such 
a  couple might wish t o  have some assurance t h a t ,  on 
t h e  dea th  of one of them, t h e  o t h e r  could not  make 
an a p p l i c a t i o n  and d r a i n  of f  a  s u b s t a n t i a l  p a r t  
of  t h e  e s t a t e  which, on the  dea th  of t h e  o t h e r ,  
would pass  t o  t he  o t h e r ' s  own family.  



W e  cons ider  t h i s  t o  be a very f o r c e f u l  cons ide ra t ion .  

However, we b e l i e v e  t h a t  cons ide rab le  cau t ion  should be 

e x e r c i s e d  before  recommending a change which is  in- 

c o n s i s t e n t  w i th  a l l  t he  ca se  l a w  which has developed in 

Albe r t a  and in t h e  Commonwealth. It would a l s o  be con- 

t r a r y  t o  t he  Uniform Dependants' Re l ie f  A c t  which, i n  

s e c t i o n  17 ,provides  t h a t  "An agreement by o r  on behalf 

o f  a dependant t h a t  t h i s  Act does n o t  apply o r  t h a t  any 

b e n e f i t  o r  remedy provided by t h i s  Act is  n o t  t o  be 

a v a i l a b l e  i s  i n v a l i d . "  Sec t ion  16 of t h e  Pr ince  Edward 

I s l a n d  s t a t u t e  is  i d e n t i c a l .  Subsect ion 15 ( 2 )  of t h e  

Nova S c o t i a  s t a t u t e  p rov ides  t h a t  " I f  a  dependant has 

e n t e r e d  i n t o  any agreement wi th  a t e s t a t o r  i n  h i s  l i f e -  

time t h e  cons ide ra t ion  f o r  which i s  a promise by t h e  

dependant n o t  t o  apply  under t h i s  A c t  f o r  r e l i e f  from the  

p r o v i s i o n s  of the t e s t a t o r ' s  w i l l ,  such promise i s  no t  

b inding under t h i s  A c t .  " The Succession Law Reform A c t ,  

1977 of Ontar io ,  which came i n t o  f o r c e  on March 31, 1978, 

p rov ides  i n  subsec t ion  70 ( 4 )  t h a t  "An o rde r  under t h i s  

s e c t i o n  may be made no twi ths tanding  any agreement o r  

waiver t o  t he  c o n t r a r y . "  This  Act a l s o  states t h a t  an 

agreement between t h e  deceased and a dependant, i s  a 

ci rcumstance which t h e  c o u r t  s h a l l  cons ider  upon hear ing 

t he  a p p l i c a t i o n  (s. 69 (1) ( a )  ( x i v ) )  . This presumably 

comprehends any agreement waiving r i g h t s  under t h e  Act. 

We b e l i e v e  t h a t  t h i s  i s  a reasonable  compromise. W e  

would n o t  wish t o  see a second spouse o r  any spouse, who 

thought he o r  she was w e l l  provided f o r  a t  t he  time of 

t h e  marr iage,  o r  who s igned an agreement in order  t o  avoid 

f r i c t i o n  wi th  t he  o t h e r  spouse, f i n d  himself o r  h e r s e l f  

i n  a s t a t e  of penury on t h e  dea th  of t h e  o t h e r  spouse and 

a b s o l u t e l y  bar red  from applying.  However, where t h e r e  is 

a n  agreement, it should be taken i n t o  cons ide ra t ion  i n  

determining t h e  amount of any award. 
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Although we have concluded that it would be undesirable 

to confer a power to contract out of The Family Relief Act 

even subject to safeguards, we do not think that the 

proposed Act should include section 17 of the Uniform Act 

which provides that an agreement not to apply is invalid. 

It might be argued that if the agreement is invalid, the 

court should not even consider the agreement or any 

consideration received for it in making an award. We 

believe the agreement should be considered in determining 

the amount, if any, which should be awarded to the depend- 

ant. We have previously recommended (Recommendation #13) 

that any agreement between the deceased and the dependant 

should be a factor to be considered upon the hearing of an 

application. We now recommend that the proposed Act 

should set out the present law that an order may be made 

notwithstanding any agreement or waiver in regard to The 

Family Relief Act. 

Recommendation #23 

T h a t  t h e  proposed  A c t  s h o u l d  p r o v i d e  t h a t :  

An o r d e r  may b e  made n o t w i t h s t a n d i n g  any a g r e e -  
ment  o r  w a i v e r  i n  r e g a r d  t o  t h i s  A c t .  



XI1 

CONTRACTS TO LEAVE PROPERTY BY WILL 

Sect ion  13 of The Family Rel ief  Act p rov ides  t h a t  

where a testator "bona f i d e  and f o r  va luab le  considera-  -- 
t i o n "  en te red  i n t o  a  c o n t r a c t  t o  l eave  p rope r ty  by w i l l  

and makes a  w i l l  i n  accordance wi th  t h e  c o n t r a c t ,  t h e  

p r o p e r t y  i s  n o t  s u b j e c t  t o  an order  except  t o  t he  e x t e n t  

t h a t  t he  va lue  of t h e  proper ty  l e f t  by w i l l  exceeds t he  

cons ide ra t ion  rece ived  by t h e  t e s t a t o r .  The o r i g i n  of 

t h i s  p rov i s ion  i s  s e c t i o n  17 of t h e  Model T e s t a t o r s  

Family Maintenance Act adopted by t h e  Conference of 

Commissioners on the  Uniformity of L e g i s l a t i o n  i n  1945. 

I t  appears  t o  be a  l e g i s l a t i v e  amendment of Di l lon  v. The - 
Publ ic  Trus tee ,  [I9411 A.C. 294 (P.C.) . The Report of 

t h e  Manitoba Commissioners on P r o t e c t i o n  of Family 

Maintenance had drawn a t t e n t i o n  t o  t h i s  ca se  ( 1 9 4 4  

Proceedings,  447 a t  p. 450). The Pr ivy  Council i n  

t h e  D i l l on  case  i n  e f f e c t  c h a r a c t e r i z e d  t h e  r i g h t s  of 

a promisee under a  c o n t r a c t  t o  dev i se  o r  bequeath proper ty  

a s  those  of a  b e n e f i c i a r y  and no t  t hose  of a c r e d i t o r .  

The promisor was considered t o  have f u l f i l l e d  h i s  c o n t r a c t  

once he had complied wi th  t h e  fo rma l i t y  of naming the  

promisee a s  b e n e f i c i a r y  in h i s  w i l l  in  regard  t o  t he  

p rope r ty  which was t h e  s u b j e c t  ma t t e r  of t h e  c o n t r a c t .  

According t o  t h e  D i l l on  case ,  t h e  promisee was s u b j e c t  

t o  t h e  same d i s a b i l i t i e s  a s  an o rd ina ry  b e n e f i c i a r y  i n  t he  

sense  that t h e  p rope r ty  l e f t  by w i l l  i n  accordance wi th  

t h e  c o n t r a c t  might be u t i l i z e d  t o  s a t i s f y  an o rde r  f o r  

dependants. This  does n o t  seem f a i r  t o  t h e  promisee. 

The promisee expected t o  r e c e i v e  t h e  p rope r ty  and no t  

merely t o  be named as a  b e n e f i c i a r y  and then a s  a  b e n e f i c i a r y  

t o  have t h e  dev i se  or bequest  reduced t o  provide mainten- 

ance f o r  t he  promisor ' s  dependants. 
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Section 13 of The Family Relief Act could be de- 

scr ibed a s  t r e a t i ng  the  promisee a s  a c r ed i t o r  t o  the 

ex t en t  t o  which he had provided valuable considerat ion,  

and a s  merely a benef ic iary  t o  the ex ten t  t o  which 

t he  property l e f t  by w i l l  exceeded the  consideration 

provided by the promisee. The unfairness of the Dillon 

case was modified while, a t  the  same time, a t e s t a t o r  

was prevented from denuding h i s  e s t a t e  of a s se t s  and 

t hus  preventing an e f f e c t i v e  order from being made through 

making a cont rac t  t o  leave property by w i l l .  

Section 13 of The Family Relief A c t  and sec t ion  15 

of the Uniform Act adopted i n  197 4 do not,  however, cover 

the  s i t ua t i on  i n  which the t e s t a t o r  makes a con t rac t  t o  

leave  property by w i l l  and then breaches h i s  con t rac t  

by f a i l i n g  t o  make a w i l l  i n  accordance with the  agree- 

ment. According t o  the  Dil lon case, t h i s  would not 

c r e a t e  a problem fo r  dependant r e l i e f  l e g i s l a t i o n  since 

t he  measure of damages i s  not  the value of the  property 

which the t e s t a t o r  agreed t o  leave by w i l l  but what the 

promisee m u l d  have received had he been named a s  a 

beneficiary,  and s ince  the  devise o r  bequest would be 

sub jec t  t o  a reduction by an order under the dependant 

r e l i e f  l eg i s l a t i on  t he  measure of damages would r e f l e c t  
t h i s .  Viscount Simon, a t  p. 305, s t a t e d  t h a t  such l e q i s l a -  

t i o n  " a f f e c t s  t h e  unqua l i f i ed  ope ra t ion  of a  c o n t r a c t  t o  

make a  w i l l  i n  a  p a r t i c u l a r  form, whether t h e  c o n t r a c t  i s  

f u l f i l l e d  o r  whether it is broken." Thus f o r  e f f e c t i v e  

dependant r e l i e f  l e g i s l a t i o n  it is  n o t  e s s e n t i a l ,  according 

t o  t h e  Di l lon  c a s e ,  t o  cons ider  t h e  p o s s i b i l i t y  of  t h e  

t e s t a t o r  f a i l i n g  t o  make a  w i l l  in compliance wi th  t h e  



The s i t u a t i o n  may, however, have been complete ly  

changed because t h i r t y  y e a r s  l a t e r  t he  Pr ivy  Council i n  

Schaefer v. Schuhmann, 119721 A.C. 572, r e fused  to fol low 

i t s  own opinion i n  t h e  D i l l on  case. The Pr ivy  Council 

i n  t he  Schaefer  ca se  has  adopted t h e  c r e d i t o r  theory  of 

t h e  r i g h t s  of t h e  promisee and has  r e j e c t e d  t h e  b e n e f i c i a r y  

theory.  I t  he ld ,  Lord Simon of G la i sda l e  d i s s e n t i n g ,  

t h a t  t h e  c o u r t  had no power t o  make any p rov i s ion  ou t  of 

p r o p e r t y  which t h e  t e s t a t o r  had agreed t o  dev i se  t o  t he  

promisee. I t  would appear t o  fo l low t h a t  i f  t h e  t e s t a t o r  

had breached h i s  c o n t r a c t  by f a i l i n g  t o  l eave  t h e  proper ty  

t o  t he  promisee, t h e  measure of damages would no t  be 

reduced because of dependant r e l i e f  l e g i s l a t i o n  bu t  would 

be t he  whole va lue  of t h e  proper ty  and would be payable 

t o  t h e  promisee i n  p r i o r i t y  t o  t h e  dependants. I f  t h e  

Schaefer  case  were t o  be followed i n  A lbe r t a ,  it would 

appear  that  t h e  anomalous r e s u l t  would fo l low t h a t  t h e  

promisee might g e t  t h e  f u l l  va lue  of t h e  p rope r ty  i f  the  

t e s t a t o r  breached h i s  c o n t r a c t  whi le ,  i f  t h e  t e s t a t o r  

f u l f i l l e d  h i s  c o n t r a c t ,  t h e  promisee might only  r e c e i v e  

t h e  va lue  of t h e  cons ide ra t ion  which he has  given by 

v i r t u e  of s e c t i o n  13 of The Family Rel ief  A c t .  The 

d i f f e r e n c e  between t h e  va lue  of t h e  p rope r ty  which the  

testator had l e f t  by h i s  w i l l  and t h e  c o n s i d e r a t i o n  

provided by t h e  promisee might be used to  make a  maintenance 

award under t h e  Act. 

The Di l lon  case  was v igorous ly  a t t a c k e d  by D.M. 

Gordon in ( 1 9 4 1 ) ,  19 Can. Bar Rev. 603, and supported a t  

pp. 756-7 i n  t h e  same volume by an unnamed correspondent.  

M r .  J u s t i c e  Egber t  i n  I n  re Willan E s t a t e  (1951-52) 4 W.W.R. 

(N.S.) 1 1 4  (Al ta .  S.C.) a t  p. 134 i n  r e f e r r i n g  t o  t he  

D i l l on  case  s t a t e d  t h a t  t h e  Pr ivy  Council had held  t h a t  



"the c o u r t  might make an o rde r  f o r  t h e  proper  maintenance 

and suppor t  of t he  widow, even though such o rde r  would 

have t h e  e f f e c t  of causing a breach of t h i s  p r i o r  v a l i d  

and otherwise  enforceab le  agreementn and c l a s s i f i e d  t h i s  

a s  a "somewhat s t a r t l i n g  f i n d i n g n .  This seems t o  

i n d i c a t e  a d i sapprova l  of  t h e  b e n e f i c i a r y  theory  of t h e  

r i g h t s  of  t h e  promisee t o  a c o n t r a c t  t o  l eave  proper ty  by 

w i l l  of  t h e  D i l l on  case  and a p re fe rence  f o r  t h e  c r e d i t o r  

t heo ry  subsequently adopted i n  t h e  Schaefer case.  I n  

Ol in  v. P e r r i n ,  [I9461 2 D.L.R. 461 (Ont. C.A.) , Laidlaw - 
J .A.  r e fused  t o  fo l low t h e  Di l lon  ca se  and a t  p. 4 7 1  s t a t e d :  

H e  w a s  bound t o  d i spose  of those  a s s e t s  i n  
accordance wi th  h i s  b inding promise .... I n  
consequence t h e r e  a r e  no a s s e t s  of t h e  e s t a t e  
o u t  of which t h e  Court  can o rde r  an allowance 
f o r  maintenance t o  t h e  a p p l i c a n t .  

However, G i l l a n d e r s  J .A.  approved of t h e  Di l lon  case  and 

was prepared t o  fo l low it. The t h i r d  judge d id  no t  

express  a view about t h e  D i l l on  case  and t h e  Court  dec l ined  

t o  make an award, b u t  on t h e  b a s i s  t h a t  t h e  a p p l i c a n t  

was n o t  e n t i t l e d  t o  an award and no t  on t h e  b a s i s  t h a t  

t h e r e  were no assets s u b j e c t  t o  t h e  award. 

I n  R e  Johnson E s t a t e  (1955-56), 17 W.W.R. 88 (Sask. 

Q.B.),a widow brought an a p p l i c a t i o n  under The Dependants' 

Rel ief  Act. The case  involved a c o n t r a c t  t o  l eave  

p r o p e r t y  by w i l l  b u t  t h e  judge d i d  n o t  cons ider  Di l lon  v. 

The Pub l i c  Trus tee .  The t e s t a t o r  i n  t h e  Johnson case  

had made an agreement wi th  h i s  housekeeper t h a t  he would 

make a w i l l  g iv ing  h e r  t h e  house and conten ts .  H e  

complied wi th  t h i s  agreement and a l s o  made t h e  house- 

keeper the r e s i d u a r y  b e n e f i c i a r y  bu t  t h e  d e b t s  of t h e  

estate were such t h a t  t h e r e  w a s  no res idue .  Mr. J u s t i c e  

Thomson dismissed t h e  widow's claim and a t  p. 91 s t a t e d :  



I f  a f t e r  making t h e  agreement t o  leave  her  
t he  s a i d  p rope r ty  t h e  t e s t a t o r  f a i l e d  t o  keep 
h i s  promise o r  agreement, Mrs. Lynn would 
c l e a r l y  have had a good cause of a c t i o n  a g a i n s t  
h i s  e s t a t e  f o r  t h e  va lue  of her  s e rv i ces .  .. I 
a m  s a t i s f i e d  t h a t  t h e  claim which M r s .  Lynn 
could have a s s e r t e d  would have e a t e n  up the  
e s t a t e  and t h e r e  would have been nothing 
a v a i l a b l e  f o r  t h e  a p p l i c a n t  under The Dependants' 
Re l ie f  Act. 

It i s  u n c e r t a i n  whether Canadian c o u r t s  w i l l  accep t  

t h e  b e n e f i c i a r y  t heo ry  or t h e  c r e d i t o r  theory.  I t  

t h e r e f o r e  appears  necessary  t o  make recommendations 

which w i l l  s o lve  t h e  problems no ma t t e r  which theory  i n  

t h e  end p reva i l s .  I f  t he  b e n e f i c i a r y  theory  of t he  Di l lon  

c a s e  p r e v a i l s ,  t h e  p r o t e c t i o n  accorded by The Family Rel ief  

A c t  i s  n o t  t h r ea t ened  whether t he  deceased breached o r  

performed h i s  c o n t r a c t .  I f  t h e  c r e d i t o r  theory of t he  

Schaefer  case p r e v a i l s  and t h e r e  i s  a breach of c o n t r a c t ,  

t h e  promisee w i l l  be a b l e  t o  recover  a s  damages t h e  

va lue  of t h e  p rope r ty  which t h e  t e s t a t o r  agreed t o  leave 

by w i l l .  The r e s u l t  may be t h a t  t h e r e  is  no p rope r ty  

o u t  of which an  o rde r  f o r  maintenance may be made. 

Sec t ion  13  of The Family Rel ie f  Act was  designed t o  

mainta in  a proper  balance between t h e  i n t e r e s t s  of t he  

promisee and of t h e  dependants on t h e  assumption t h a t  t h e  

b e n e f i c i a r y  t heo ry  of t he  Di l lon  ca se  would be adopted. 

W e  b e l i e v e  t h a t  t h e  p rov i s ion  can be improved. W e  

b e l i e v e  t h a t  a  c o n t r a c t  t o  l eave  p rope r ty  by w i l l  should 

be r e spec t ed  t o  t h e  maximum e x t e n t ,  c o n s i s t e n t  wi th  

proper  maintenance being provided f o r  dependants. A s  

s e c t i o n  13 now reads ,  an o rde r  may be made i n  an amount 

by which t h e  va lue  of t h e  p rope r ty  which t h e  t e s t a t o r  

agreed t o  and d id  leave  by w i l l ,  exceeds t h e  va lue  of t h e  

cons ide ra t ion  which the  deceased a c t u a l l y  received.  This 



i s  s o  even though t h e r e  a r e  s u f f i c i e n t  o t h e r  a s s e t s  

i n  t h e  e s t a t e  o u t  of which an o rde r  might be made. 

We do n o t  sugges t  t h a t  a  judge o r d i n a r i l y  would make 

an o r d e r  r e s p e c t i n g  p rope r ty  which t h e  t e s t a t o r  con- 

t r a c t e d  t o  l eave  by w i l l  i f  t h e r e  were s u f f i c i e n t  o t h e r  

p roper ty  o u t  of  which t o  make t h e  o rde r .  The t r i a l  

judge i n  t h e  Schaefer  c a s e ,  however, d i d  make an o r d e r  

which was t o  be s a t i s f i e d  o u t  of  t h e  p rope r ty  which 

t h e  t e s t a t o r  had agreed t o  l eave  by w i l l  even though 

t h e r e  were o t h e r  a s s e t s  o u t  of  which t h e  o rde r  might 

have been pa id  (Re Seery (1969) ,  90  W . N .  ( P t .  1) ( N . S . N . )  

400 ( S . C .  i n  E q . ) ) .  We b e l i e v e  it should be e x p l i c i t l y  

s t a t e d  t h a t ,  where a  t e s t a t o r  made a  c o n t r a c t  t o  

l eave  p rope r ty  by w i l l ,  such proper ty  should n o t  be sub- 

j e c t  t o  an o rde r  i f  t h e r e  a r e  s u f f i c i e n t  a s s e t s  i n  t h e  

e s t a t e  t o  provide f o r  p roper  maintenance f o r  a  dependant 

a f t e r  t h e  t r a n s f e r  of t h e  p rope r ty  which the  deceased 

agreed t o  l eave  by w i l l .  We th ink  t h a t  The Family Re l i e f  

Act should n o t  i n t e r f e r e  w i th  c o n t r a c t s  un l e s s  t h e  

maintenance of dependants r e q u i r e s  i n t e r f e r e n c e ,  and 

then on ly  t o  a  l i m i t e d  e x t e n t .  

Where t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  o t h e r  than 

t h e  proper ty  t h a t  t he  t e s t a t o r  agreed t o  l eave  by w i l l ,  

we th ink  t h a t  t he  maximum o r d e r  should be l i m i t e d  t o  t h e  

amount by which t h e  va lue  of t h e  p rope r ty  exceeds t h e  

cons ide ra t ion  rece ived  by t h e  t e s t a t o r  i n  money o r  

money's worth. There a r e  d i f f i c u l t  v a l u a t i o n  problems 

involved i n  t h i s  appa ren t ly  simple p ropos i t i on .  

The Law Reform Commission of New South Wales has con- 

s ide red  t h e  problem presen ted  by c o n t r a c t s  t o  l eave  proper ty  

by w i l l  in Report 28,  ( a t  pages 43-46) .  The s o l u t i o n  which 



t he  C o m i s s i o n  has  proposed involves  determining whether t he  

va lue  of t h e  p r o p e r t y  which t h e  deceased has agreed t o  leave 

by w i l l  exceeds t h e  va lue  of t h e  c o n s i d e r a t i o n  rece ived  by 

t h e  deceased person,  both  v a l u a t i o n s  being made a t  t he  time 

of t h e  agreement. To t h e  e x t e n t  t h a t  t h e  va lue  of t he  pro- 

p e r t y  exceeds t h e  va lue  of t h e  cons ide ra t ion  rece ived  by 

t h e  deceased,  t h e  Court i s  empowered t o  make an order .  The 

maximum orde r  i s  equa l  t o  t h a t  excess  va lue  m u l t i p l i e d  by 

t h e  r a t i o  which t h e  va lue  o f  t he  p rope r ty  t h a t  t h e  deceased 

has  agreed t o  l e a v e  by w i l l  a t  t h e  d a t e  of  t h e  o rde r  bea r s  

t o  the  va lue  of t h e  same p rope r ty  a t  t h e  d a t e  of  t he  agree- 

ment. 

We were i n i t i a l l y  very  a t t r a c t e d  t o  t h i s  s o l u t i o n  t o  

t h e  problem of r e c o n c i l i n g  t h e  i n t e r e s t  i n  p r o t e c t i n g  con- 

t r a c t u a l  r i g h t s  and t h e  i n t e r e s t  in providing a deceased ' s  

dependants w i th  proper  maintenance. We are now i n c l i n e d  t o  

b e l i e v e  t h a t  t h e  p rov i s ion  endeavours t o  achieve an accuracy 

which i s  g e n e r a l l y  u n a t t a i n a b l e .  The s imp les t  example of a 

c o n t r a c t  t o  l eave  p rope r ty  by w i l l  i s  one i n  which t h e  

promisor ag rees  t o  l eave  s p e c i f i c  p roper ty  by w i l l  and the  

cons ide ra t ion  r ece ived  by t h e  promisor i s  money. For 

example, l e t  u s  assume t h a t  A agrees  wi th  B t h a t  A w i l l  

d ev i se  Blackacre t o  B o r  B ' s  e s t a t e  i n  r e t u r n  f o r  B paying 

t o  A $10,000 a t  t h e  t ime of t h e  agreement. The New South 

Wales approach m u l d  appear t o  be t o  compare t h e  va lue  of 

Blackacre a t  t h e  d a t e  of  t h e  agreement wi th  t h e  $10,000 

rece ived  by A. I f  t hey  a r e  equa l  then no ma t t e r  how much 

Blackacre increased  i n  va lue  between t h e  d a t e  of t he  agree- 

ment and t h e  t ime of A ' s  dea th ,  no amount would be a v a i l a b l e  

o u t  o f  which an o r d e r  might be made in favour of A ' s  depend- 

an t s .  However, B w i l l  obv ious ly  n o t  pay A the  f a i r  market 

va lue  of Blackacre because B w i l l  n o t  r e c e i v e  Blackacre 

u n t i l  A d ies .  The g r e a t e r  t h e  l i f e  expectancy of A and the  

g r e a t e r  the r a t e  of  interest which should be used t o  d i s -  



count  t he  va lue  of Blackacre  from the  expected d a t e  of A ' s  

d e a t h  back t o  t h e  d a t e  of  t h e  agreement, t h e  smal le r  w i l l  

be t h e  r e l a t i o n s h i p  between t h e  cons ide ra t ion  paid  by B t o  

A f o r  Blackacre a s  compared wi th  t h e  va lue  of Blackacre a t  

t h e  time of t h e  agreement. Unless one t a k e s  i n t o  account 

t h e  l i f e  expectancy of A and t h e  r a t e  of i n t e r e s t  which 

should be used t o  d i s c o u n t  t h e  va lue  of Blackacre from t h e  

expected d a t e  of  A ' s  d e a t h  back t o  the  d a t e  of t h e  agreement, 

t h e  proposed approach does  n o t  appear t o  be v a l i d .  

Even i n  t h e  s imp les t  example of a c o n t r a c t  t o  l eave  

p rope r ty  by w i l l ,  f a i r n e s s  t o  t he  promisee seems t o  r e q u i r e  

c o n s i d e r a t i o n  of t h e  l i f e  expectancy of t h e  promisor and 

t h e  app rop r i a t e  rate of i n t e r e s t  t o  use  i n  o rde r  t o  determine 

t h e  p r e s e n t  va lue  of t h e  s p e c i f i c  p roper ty  t o  B a t  t h e  d a t e  

o f  t h e  agreement. These problems a r e  compounded when the  

promisor ag rees  t o  l e a v e  a l l  o f  t he  proper ty  which he has 

when he d i e s  t o  t h e  promisee. The va lue  of t he  p rope r ty  

s u b j e c t  t o  t h i s  agreement i s  inde te rmina te  on the  d a t e  of 

t h e  agreement and on ly  becomes q u a n t i f i e d  a t  t he  d a t e  of t he  

promisor ' s  death .  Where t h e  cons ide ra t ion  by the promisee 

i s  n o t  t h e  payment of  a sum of money bu t  i s  a course  of 

conduct ,  f o r  i n s t a n c e ,  t h e  under taking of housekeeping o r  

nurs ing  s e r v i c e s  f o r  t h e  l i f e t i m e  of t he  promisor a t  no 

wages o r  a t  a wage below t h e  f a i r  market va lue  of t he  ser- 

v i c e s ,  t h e  va lue  of t h e  cons ide ra t ion  rece ived  by the  pro- 

misor a t  t he  d a t e  of t h e  agreement is  n o t  easy t o  determine. 

It w i l l  depend upon t h e  l i f e  expectancy of t h e  promisor. A 

con t inu ing  course  of conduct of t h i s  k ind ,  we b e l i e v e ,  i s  

t h e  more usua l  type of cons ide ra t ion  given by t h e  promisee 

t o  t h e  promisor under agreements t o  l eave  proper ty  by w i l l .  



I f  A makes an agreement t o  dev i se  Blackacre ,  valued a t  

$50,000 t o  B i n  cons ide ra t ion  of a promisee by B t o  c a r e  

f o r  A f o r  l i f e  wi thout  o t h e r  remuneration,  it would appear 

t h a t  it i s  t h e  va lue  of t h e  promise by B which should be 

valued a t  t h e  d a t e  of t h e  agreement according t o  t h e  approach 

of t h e  New South Wales Commission. I f  A had a l i f e  ex- 

pectancy of 15 y e a r s ,  t h e  va lue  t o  A of  B ' s  promise t o  c a r e  

f o r  A f o r  A ' s  l i f e t i m e  without  remuneration might amount t o  

$50,000. However, i f  A d i e s  i n  a c a r  a c c i d e n t  t h e  day 

a f t e r  making t h e  agreement, we a r e  n o t  prepared t o  say t h a t  

Blackacre  should be  t o t a l l y  exempt from an o r d e r  under The 

Family Rel ie f  Act where t h e  t e s t a t o r  has  needy dependants 

and Blackacre i s  t h e  only  s i g n i f i c a n t  a s s e t  i n  h i s  e s t a t e .  

I n  s p i t e  of t h e  f a c t  t h a t  it may have been a f a i r  barga in  

a t  t h e  d a t e  of t h e  agreement, i n  view of t h e  l i f e  expectancy 

of A,  w e  a r e  n o t  c e r t a i n  t h a t  we would wish t o  s ee  t h e  whole 

of t h e  unexpected w i n d f a l l  under t h e  c o n t r a c t  accrue  t o  t h e  

b e n e f i t  of B ,  un l e s s  t h e r e  were o t h e r  a s s e t s  i n  A ' s  e s t a t e  

o u t  of  which p rov i s ion  f o r  A ' s  dependants might be made. 

We b e l i e v e  t h a t  t h e  New South Wales approach, though 

a t t r a c t i v e ,  would be d i f f i c u l t  o r  impossible  t o  apply i n  

some ci rcumstances .  I n  a d d i t i o n ,  we b e l i e v e  t h a t  it may 

n o t  e f f e c t  t h e  proper  ba lanc ing  of t h e  i n t e r e s t  i n  up- 

ho ld ing  c o n t r a c t s  and t h e  i n t e r e s t  i n  providing adequate 

maintenance f o r  dependants. We have r e l u c t a n t l y  concluded 

t h a t  t h e r e  i s  no simple formula t h a t  i s  capable  of producing 

t h e  app rop r i a t e  r e s u l t  i n  a l l  t h e  v a r i e t y  of c i rcumstances  

i n  which a c o n t r a c t  t o  l eave  p rope r ty  by w i l l  may be made. 

W e  have concluded t h a t  a  good d e a l  of i m p r e s s i o n i s t i c  

assessment w i l l  be  necessary i n  o rde r  t o  a s c e r t a i n  what 

amount o u t  of  t h e  proper ty  which t h e  deceased agreed t o  

l eave  by w i l l  should go t o  t h e  promisee and what amount 

should be s u b j e c t  t o  an o rde r  under t h e  s t a t u t e  i n  favour 



of t h e  deceased ' s  dependants.  I n  a s c e r t a i n i n g  t h e  amount 

which i s  n o t  t o  be s u b j e c t  t o  an o r d e r ,  w e  b e l i e v e  t h a t  

t h e  va lue  of both  t h e  proper ty  which t h e  promisor has  

agreed t o  l eave  by w i l l  and t h e  cons ide ra t ion  rece ived  by 

t h e  promisor should be assessed  a t  bo th  t h e  d a t e  of  t he  

agreement and a t  t h e  d a t e  of  t h e  p romiso r ' s  dea th .  Other 

ma t t e r s  which we th ink  t h e  judge should cons ider  a r e  a s  

fol lows:  t h e  reasonable  expec t a t i ons  of t h e  p a r t i e s  a s  

t o  t h e  l i f e  expectancy of t h e  deceased a t  t h e  d a t e  of  t h e  

c o n t r a c t ;  i f  t h e  p rope r ty  was n o t  a s c e r t a i n e d  a t  t h e  d a t e  

of t h e  c o n t r a c t ,  t h e  reasonable  expec t a t i ons  of t h e  

p a r t i e s  a s  t o  i t s  l i k e l y  n a t u r e  and e x t e n t :  i f  t h e  cons idera -  

t i o n  was a  promise, t h e  reasonable  expec t a t i ons  of t h e  

p a r t i e s  a s  t o  t h a t  which would be d e l i v e r e d  under t h e  

promise a n d , f i n a l l y , t h e  amount by which t h e  n e t  e s t a t e  

i s  i n s u f f i c i e n t  t o  provide proper  maintenance and suppor t  

f o r  t h e  dependant. 

We a l s o  th ink  it i s  necessary t h a t  our p rov is ion  should 

cover s i t u a t i o n s  i n  which t h e  deceased has no t  simply made 

a  c o n t r a c t  t o  l eave  proper ty  by w i l l .  It should, f o r  example, 

cope w i t h  t he  s i t u a t i o n  in which a  person agrees  wi th  h i s  

spouse t o  make a  j o i n t  o r  mutual  w i l l  l eav ing  a l l  t he  proper ty  

which they  possess  a t  t h e  t ime of t h e i r  dea ths  t o  t he  ch i ld -  

r e n  of t h e  marr iage and t h e  spouses agree  n o t  t o  revoke the  

w i l l .  I f  t he  f i r s t  spouse d i e s  having complied wi th  t h e  

agreement and t h e  surv iv ing  spouse remarr ies  and makes a  new 

w i l l  l e av ing  a l l  h i s  p roper ty  t o  h i s  second spouse, t h e  

c h i l d r e n  of t h e  f i r s t  marr iage could br ing  an a c t i o n  a g a i n s t  

t h e  pe r sona l  r e p r e s e n t a t i v e  under t h e  new w i l l  and r e q u i r e  

him t o  hold  t h e  p rope r ty  on an impl ied o r  c o n s t r u c t i v e  t r u s t  

f o r  themselves. I n  t h i s  ca se ,  it might be necessary f o r  t h e  

implied o r  c o n s t r u c t i v e  t r u s t  t o  be encroached upon in order  

t o  make proper ty  a v a i l a b l e  f o r  t h e  proper  maintenance of t he  

second spouse under The Family Rel ie f  Act. 



There i s  one o t h e r  problem which we should mention. 

Sec t ion  1 6  of t he  Uniform Act which i s  s e c t i o n  13  of t h e  

Alber ta  A c t  has been c r i t i c i z e d  by the  Law Commission 

(England) i n  i t s  Report No. 61. The Commission a t  p.  59  

s t a t e s :  

The Canadian d r a f t  p rov i s ion  a p p l i e s  where t h e  
deceased has e n t e r e d  i n t o  t h e  c o n t r a c t  "bona 
f i d e " .  The i m p l i c a t i o n  appears  t o  be t h m f  
h e n t e r e d  i n t o  t h e  c o n t r a c t  mala f i d e  t h e  whole -- 
of t h e  proper ty  dev ised  o r  bequeathed should be 
a v a i l a b l e  t o  s a t i s f y  an o r d e r  under t h e  d r a f t  
A c t .  The p r e c i s e  d i s t i n c t i o n  which i s  in tended  
t o  be drawn by t h e  use  of t h e  express ion  "bona 
f i d e "  might w e l l  be t h e  s u b j e c t  of a r g u m e n t .  
=own view i s  t h a t  t h e  important  d i s t i n c t i o n  
i s  between c a s e s  where t h e  deceased has  e n t e r e d  
i n t o  a  binding c o n t r a c t  and cases  where he has  
no t .  

We agree  wi th  t h e  c r i t i c i s m  of t h e  Law Commission and 

b e l i e v e  t h a t  n o t  on ly  "bona f i d e '  bu t  a l s o  and " f o r  valu-  -- 
a b l e  cons ide ra t ion"  should be d e l e t e d  from t h e  p rov i s ion  

which t a k e s  t h e  p l a c e  of t h e  p r e s e n t  s e c t i o n  13. 

T h a t  t h e  p r o p o s e d  A c t  shouZd p r o v i d e  t h a t :  

( I )  T h i s  s e c t i o n  a p p Z i e s  i f  

( a )  t h e  d e c e a s e d  made a  c o n t r a c t  t o  
Zeave p r o p e r t y  b y  w i l t ,  and  

f b )  t h e r e  wouZd b e  i n s u f f i c i e n t  a s s e t s  
i n  t h e  n e t  e s t a t e  t o  p r o v i d e  p r o p e r  
m a i n t e n a n c e  and s u p p o r t  f o r  a  
d e p e n d a n t  a f t e r  t h e  t r a n s f e r  o f  t h e  
p r o p e r t y  w h i c h  t h e  d e c e a s e d  a g r e e d  
t o  l e a v e  b y  w i Z Z  

b u t  o t h e r w i s e  t h e  r i g h t s  o f  t h e  o t h e r  p a r t y  
t o  s u c h  a  c o n t r a c t  shaZZ n o t  b e  a f f e c t e d  b y  
a n  o r d e r  u n d e r  t h i s  A c t .  



( 2 )  The judge  may o r d e r  t h a t  t h e  r i g h t s  o f  t h e  
o t h e r  p a r t y  t o  t h e  c o n t r a c t  

f a )  t o  r e c e i v e  t h e  p r o p e r t y ,  o r  

( b )  t o  r e c o v e r  damages f o r  t h e  b r e a c h  o f  
c o n t r a c t  

s h a l l  b e  s u b j e c t  t o  an o r d e r  made under  
s e c t i o n  3 t o  t h e  e x t e n t  d e t e r m i n e d  by  t h e  
judge under  s u b s e c t i o n  ( 3 )  o f  t h i s  s e c t i o n .  

( 3 )  I n  d e t e r m i n i n g  t h e  e x t e n t  t o  wh ich  t h e  r i g h t s  
o f  t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t  s h a l l  b e  
made s u b j e c t  t o  an  o r d e r  under  s e c t i o n  3 ,  
t h e  judge 

f a )  s h a l l  have r e g a r d  t o  

( i )  t h e  v a l u e  o f  t h e  p r o p e r t y  and 
t h e  v a l u e  o f  t h e  c o n s i d e r a t i o n  
a t  t h e  d a t e  o f  t h e  c o n t r a c t  and 
a t  t h e  d a t e  o f  t h e  h e a r i n g ,  

f i i )  t h e  r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  
p a r t i e s  a s  t o  t h e  l i f e  e x p e c t a n c y  
o f  t h e  deceased  a t  t h e  d a t e  o f  t h e  
c o n t r a c t ,  

( i i i )  i f  t h e  p r o p e r t y  was n o t  a s c e r t a i n e d  
a t  t h e  d a t e  o f  t h e  c o n t r a c t ,  t h e  
r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  
p a r t i e s  a s  t o  i t s  l i k e l y  n a t u r e  and 
e x t e n t ,  

f i v )  i f  t h e  c o n s i d e r a t i o n  was a  p romi se ,  
t h e  r e a s o n a b l e  e x p e c t a t i o n s  o f  t h e  
p a r t i e s  a s  t o  t h a t  which  would b e  
d e l i v e r e d  under  t h e  p romi se ,  and 

( v )  t h e  amount by  w h i c h  t h e  n e t  e s t a t e  
i s  i n s u f f i c i e n t  t o  p r o v i d e  proper  
ma in t enance  and s u p p o r t  f o r  t h e  
d e p e n d a n t ,  and 

( b )  s h a l l  e n s u r e  t h a t  t h e  o r d e r  w i l l  n o t  d e p r i v e  
t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t  o f  t h e  r i g h t  
t o  r e c e i v e  p r o p e r t y  o r  damages i n  an  amount 
wh ich  i s  n o t  l e s s  t h a n  t h e  v a l u e  o f  t h e  
c o n s i d e r a t i o n  r e c e i v e d  by t h e  deceased  i n  
money o r  money ' s  w o r t h .  



( 4 )  For t h e  purpose  o f  t h i s  s e c t i o n  

f a )  a  c o n t r a c t  t o  l e a v e  p r o p e r t y  by w i l l  
s h a l l  i n c l u d e  a  c o n t r a c t  t o  make a  
w i l l  o r  n o t  t o  r e v o k e  a  w i l l  and 

( b )  " t h e  r i g h t s  o f  t h e  o t h e r  p a r t y  t o  t h e  
c o n t r a c t "  s h a l l  i ncZude  t h e  r i g h t  o f  any 
o t h e r  pe r son  c l a i m i n g  r e l i e f  t h r o u g h  an 
i m p l i e d  o r  c o n s t r u c t i v e  t r u s t  a r i s i n g  
o u t  o f  t h e  c o n t r a c t  o r  i t s  b r e a c h .  

PROPERTY OUT OF WHICH AN ORDER 

FOR FAMILY RELIEF MAY BE GRANTED 

The p r e s e n t  Family Rel ie f  Act, i n  s e c t i o n  4 ,  provides  

t h a t  a  judge may o rde r  t h a t  proper  maintenance and support  

a s  he deems adequate f o r  a  dependant be made o u t  of the  

e s t a t e  of  t h e  deceased. I n  s p i t e  of t h e  wide d e f i n i t i o n  

given t o  " t e s t a t o r "  and " w i l l '  i n  s e c t i o n  2, it i s  g e n e r a l l y  

accepted t h a t  only  t h e  n e t  e s t a t e  i n  t h e  hands of t h e  

pe r sona l  r e p r e s e n t a t i v e  i s  p r e s e n t l y  a v a i l a b l e  t o  s a t i s f y  

a n  order  under The Family Rel ie f  A c t .  

A very s e r i o u s  d e f e c t  i n  t he  l e g i s l a t i o n  i s  the  ease  

w i th  which t h e  a p p l i c a b i l i t y  of t h e  A c t  may be avoided. 

L i fe t ime  g i f t s  and " w i l l  s u b s t i t u t e s "  may be u t i l i z e d  so t h a t  

t h e r e  is  l i t t l e  o r  no e s t a t e  i n  t h e  hands of t h e  persona l  

r e p r e s e n t a t i v e .  I n  such c a s e s  l i t t l e  o r  no r e l i e f  may 

c u r r e n t l y  be gran ted  under t h e  Act, and we t h ink  t h a t  the  

law should be amended t o  provide  e f f e c t i v e  p r o t e c t i o n  a g a i n s t  

t h i s  means of avoidance. 



The d e f e c t  i n  t h e  l e g i s l a t i o n  has been recognized from 

t h e  time of i t s  f i r s t  enactment. M r .  J. Allan,  a  member of 

t h e  House of Represen ta t ives  of New Zealand, on J u l y  12th ,  

1900, speaking on t h e  second reading of t he  T e s t a t o r ' s  

Family Maintenance B i l l  asked: "whether the  honourable 

m e m b e r  a s  a lawyer, could n o t  see h i s  way t o  d r i v e  a  coach 

and four  horses  through t h e  B i l l  i f  it became law. ... I t  

was q u i t e  p o s s i b l e  f o r  him be fo re  he d i ed ,  t o  t r a n s f e r  t he  

whole of h i s  p rope r ty  t o  c e r t a i n  sons o r  daughte rs ,  o r  t o  

t r u s t e e s  f o r  c e r t a i n  persons  and then leave no p rov i s ion  

f o r  h i s  wife ."  (N.Z.  Par l i amentary  Debates (19001, vol .  3, 

p. 507) I n  a  le t ter  da t ed  Apr i l  14th ,  1953, S i r  C l i f t o n  

Webb, Minis te r  of  J u s t i c e  f o r  New Zealand, i n d i c a t e d  t h a t  he 

was n o t  i n d i f f e r e n t  t o  t h e  problem of avoidance bu t  s t a t e d  

t h a t :  

The only reason  why nothing has been done t o  
amend t h e  l e g i s l a t i o n  i s  t h a t  we have n o t  
succeeded i n  dev i s ing  a  p r a c t i c a l  method of 
avoiding d i s p o s i t i o n s  made t o  d e f e a t  c la ims 
without  causing a s  many anomalies and i n j u s t i c e s  
a s  a r e  cured.  

( L e t t e r  quoted by W.D. Macdonald i n  h i s  book 
Fraud On The Widow's Share (1960) a t  p. 297) 

A m a l l  s t e p  towards more e f f e c t i v e  p r o t e c t i o n  f o r  

dependants w a s  taken by New Zealand i n  1955. The Family 

P ro t ec t ion  Act, 1955, No. 88 i n  subsec t ion  2 ( 5 )  provided 

t h a t :  

For t h e  purposes of t h i s  Act t h e  e s t a t e  of 
any deceased person s h a l l  be deemed t o  i nc lude  
a l l  p rope r ty  which i s  t h e  s u b j e c t  of any 
dona t io  m o r t i s  causa made by t h e  deceased. 



I n  Canada, t h e  Conference of Commissioners on 

Uniformity of L e g i s l a t i o n  in Canada f i r s t  became concerned 

wi th  t h e  oppor tun i ty  f o r  t h e  evasion of t h e  p o l i c y  of t he  

s t a t u t e  i n  1 9 6 4 .  A t  t h e  1964 Conference, it was agreed t h a t  

t h e  Commissioners should cons ide r  t h e  ca ses  a r i s i n g  i n  t h e i r  

own j u r i s d i c t i o n s  (1964 Proceedings ,  p. 2 4 )  a f f e c t i n g  the  

Uniform Acts which were r e p o r t e d  upon by t h e  l a t e  Dean Horace 

E .  Read. One of t h e s e  ca ses  was - Dower v. The P u b l i c  Trus tee  

(19621, 38 W.W.R. 1 2 9  (Alta.  S.C.) (1964 Proceedings,  

Appendix K a t  pp. 86-7). This  case  d rama t i ca l ly  i l l u s t r a t -  

ed  t h e  weakness of t h e  l e g i s l a t i o n .  A t e s t a t o r  dur ing 

s e v e r a l  yea r s  preceding h i s  dea th  denuded h i s  e s t a t e  

through l i f e t i m e  g i f t s  aggrega t ing  about one m i l l i o n  

d o l l a r s .  The g i f t s  were made t o  t he  c h i l d r e n  of his f i r s t  

marriage.  H e  was t hus  a b l e  t o  d e f e a t  t h e  c la ims of h i s  

second wi fe  under t h e  s t a t u t e .  Between 1965 and 1973, 

t h e  commissioners evolved two ant i -avoidance prov is ions .  

Uniform Sec t ion  20 w a s  l a r g e l y  t h e  work of M r .  Allan Leal 

and was based upon t h e  amendments t o  The Decedent E s t a t e  

Laws of New York 1965, c. 665. These amendments d e a l t  

wi th  t he  s i m i l a r  problem o f  p r o t e c t i n g  t h e  surv iv ing  

spouse ' s  e l e c t i v e  share .  Uniform Sec t ion  21 followed 

P ro fe s so r  Bowker's recommendation, contained i n  a r e p o r t  

t o  t he  I n s t i t u t e  which was subsequent ly  made a v a i l a b l e  

t o  t he  Commissioners on t h e  Uniformity of L e g i s l a t i o n  in 

Canada. This  recommendation was t h a t  t h e  a p p r o p r i a t e  way 

i n  which t o  d e a l  wi th  t he  evas ion  of t he  po l i cy  of t he  

Act i s  t o  provide t h a t  i f  t he  e s t a t e  were i n s u f f i c i e n t  

t o  provide maintenance, t h e  c o u r t  should be empowered t o  

r e q u i r e  t h e  t r a n s f e r e e  of c e r t a i n  proper ty  t o  c o n t r i b u t e  t o  

t h e  maintenance of dependants. Professor  Bowker i n d i c a t e d  

t h a t  his recommendation was based on the  d r a f t  A c t  proposed 

by W.D. Macdonald i n  h i s  book Fraud on the Widow's Share. 



The Dependants' Re l ie f  Act a s  adopted a t  t h e  1 9 7 4  

meeting of The Uniform Law Conference of Canada, a s  it i s  

now c a l l e d ,  has two ant i -avoidance p rov i s ions  formulated on 

d i f f e r e n t  premises (1973 Proceedings,  Appendix K ,  pp. 253- 

62) .  Although t h e  meaning of s e c t i o n  20 i s  ambiguous, it 

would appear t o  be in tended  t o  make t h e  va lue  of c e r t a i n  

t r a n s a c t i o n s  p a r t  of t h e  e s t a t e  and a l s o  t o  make them s u b j e c t  

t o  an o rde r  under t h e  Act. The mechanism f o r  doing t h i s  i s  

n o t  clear but it appears  t h a t  it i s  intended t o  ope ra t e  

whether o r  n o t  t h e r e  a r e  s u f f i c i e n t  a s s e t s  i n  t he  deceased ' s  

a c t u a l  n e t  estate o u t  of which an order  may be gran ted .  

Sec t ion  21 empowers t h e  c o u r t  t o  impose upon t h e  t r a n s f e r e e  

o f  an unreasonably l a r g e  d i s p o s i t i o n  made wi th in  one year 

o f  death ,  a pe r sona l  o b l i g a t i o n  t o  provide suppor t  f o r  

dependants where t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  i n  t h e  n e t  

e s t a t e  o u t  of which t o  p rov ide  adequate maintenance. 

I n  one sense ,  t h e r e  i s  a s i m i l a r i t y  between s e c t i o n s  

2 0  and 2 1  of t h e  Uniform Dependants' Re l ie f  A c t .  Nei ther  

r e q u i r e s  proof t h a t  t h e  deceased intended t o  evade the  

p o l i c y  of t h e  Act. W e  b e l i e v e  t h a t  it would be a mistake 

t o  make the o p e r a t i o n  of t h e  anti-avoidance p rov i s ion  

c o n d i t i o n a l  upon proof of t he  deceased 's  i n t e n t i o n  t o  avoid 

t h e  A c t .  There i s  t h e  s e r i o u s  problem t h a t  t h e  i n t e n t i o n  

does n o t  become r e l e v a n t  t o  an a p p l i c a t i o n  under t he  Act 

u n t i l  a f t e r  t h e  person i s  dead. To base t h e  o p e r a t i o n  of 

t h e  anti-avoidance p r o v i s i o n  of t he  A c t  on the  i n t e n t i o n  of 

a person who is  dead appears  a r t i f i c i a l  and imprac t i ca l .  

We be l i eve  t h a t  t h e  i n t e n t i o n  of a deceased person even i f  

a s c e r t a i n a b l e  is i r r e l e v a n t .  The simple p r a c t i c a l  ques t ion ,  

i n  our  view, i s  whether t h e r e  a r e  o r  a r e  n o t  s u f f i c i e n t  

a s s e t s  in  t h e  a c t u a l  n e t  e s t a t e  of t h e  deceased t o  provide 

proper  maintenance f o r  dependants. I f  a s s e t s  a r e  i n s u f f i -  

c i e n t ,  the  ant i -avoidance prov is ion  of t h e  Act should 

become opera t ive .  



W e  agree  w i th  t h e  Law Commission (England) i n  i t s  

Report No. 6 1  a t  p. 49 when it s t a t e s :  "it is a  mat te r  of 

o v e r r i d i n g  importance t o  ensure  t h a t  family  p rov i s ion  laws 

a r e  e f f e c t i v e . "  However, we d i sag ree  wi th  t h e  Law Commission 

i n  be l i ev ing  t h a t  t h e  A c t  w i l l  be e f f e c t i v e  i f  t he  a n t i -  

avoidance p rov i s ions  a r e  p red ica ted  upon t h e  i n t e n t i o n  t o  

d e f e a t  an a p p l i c a t i o n  under t h e  Act. The Law Reform 

Commission of New South Wales i n  i t s  Report No. 28 has 

devised a technique t o  p revent  t h e  evas ion  of t h e  purpose 

of t he  Act through t h e  impos i t ion  of a  s t a t u t o r y  t r u s t  i n  

r ega rd  t o  c e r t a i n  proper ty .  However, g i f t s  made wi th in  

t h r e e  y e a r s  of dea th  a r e  on ly  made s u b j e c t  t o  t h e  s t a t u t o r y  

t r u s t  i f  they were made wi th  t h e  i n t e n t i o n  of de fea t ing  an 

a p p l i c a t i o n  under t h e  A c t ,  wholly o r  i n  p a r t .  

We p r e f e r  t h e  non-subjective approach t h a t  i s  embodied 

i n  s e c t i o n s  20 and 21 of t h e  Uniform Dependants' Rel ief  A c t .  

The Uniform s e c t i o n s  20 and 21 were adopted by Pr ince Edward 

I s l a n d  in 1974 and a r e  s e c t i o n s  1 9  and 20 of t h e  Dependants 

of  a  Deceased Person Rel ie f  A c t ,  S.P.E.I. 1 9 7 4  (2nd) ,  c. 47. 

Uniform s e c t i o n  20 i n  i t s  1967 form was adopted by the  

Northwest T e r r i t o r i e s ,  O.N.W.T. 1971 (2nd) ,  c .  5, s. 20 and 

Uniform s e c t i o n  21 was a l s o  adopted but  i n  a  very abbrev ia ted  

form. Ontar io  in The Success ion Law Reform Act, 1977, has 

adopted an improved ve r s ion  of Uniform sec t ion  20. Sec t ion  

79 provides  t h a t  " t h e  c a p i t a l  value  of t h e  fol lowing t r ans -  

ac t ions . .  . s h a l l  be included a s  t es tamentary  d i s p o s i t i o n s . .  . 
and s h a l l  be deemed t o  be p a r t  of h i s  n e t  e s t a t e  f o r  purposes 

of a s c e r t a i n i n g  t h e  va lue  of h i s  e s t a t e ,  and being a v a i l a b l e  

t o  be charged f o r  payment by an order. .  . ." This removes t h e  

ambiguity i n  Uniform s e c t i o n  20 by c l e a r l y  s t i p u l a t i n g  t h a t  
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t h e  c a p i t a l  va lue  i s  included both f o r  t h e  purpose of d e t e r -  

mining t h e  va lue  of t h e  e s t a t e  and a l s o  f o r  t h e  purpose of 

being s u b j e c t  t o  an o rde r  under t h e  Act. Sec t ion  79 of t h e  

Ontar io  Act a l s o  r e p r e s e n t s  an improvement over  Uniform 

s e c t i o n  2 0  i n  t h a t  paragraph (9)  a l s o  i nc ludes  t h e  designa-  

t i o n  of a  b e n e f i c i a r y  of a  dea th  b e n e f i t  under a  pension 

fund and an annu i ty ,  and s p e c i f i c a l l y  i nc ludes  a  r e t i r emen t  

sav ings  p lan  and a  home ownership savings  p lan  a s  def ined  

i n  t h e  Income Tax Act (Canada) ( s e c t i o n  5 4  of  t h e  Ontar io  

A c t ) .  Sec t ion  2 1  of t h e  Uniform Act has  n o t  been adopted 

by Ontar io .  (Since s e c t i o n s  20 and 21 of t h e  Uniform Act 

and s e c t i o n  79 of t h e  Ontar io  Act a r e  f r equen t ly  mentioned, 

they  a r e  f o r  convenience reproduced i n  Appendix D t o  t h i s  

Report.  ) 

We b e l i e v e  t h a t  something comparable t o  Sec t ion  21 i s  

e s s e n t i a l .  Sec t ion  79 of t h e  Ontar io  Act and s e c t i o n  20 

of t h e  Uniform Act do n o t  p reven t  a  deceased from denuding 

h i s  e s t a t e  by i n t e r  v ivos  g i f t s .  We do n o t  over  emphasize -- 
t h i s  d e f i c i e n c y .  A s i g n i f i c a n t  d e t e r r e n t  t o  reducing an 

e s t a t e  by o u t r i g h t  g i f t s  i s  t h e  u n c e r t a i n t y  of l i f e ' s  

d u r a t i o n .  A person w i l l  be very r e l u c t a n t  t o  reduce h i s  

e s t a t e  wi thout  l i m i t  because he himself  may become d e s t i t u t e .  

However, a  person who r e a l i z e s  t h a t  h i s  dea th  i s  both 

imminent and c e r t a i n  w i l l  n o t  be s u b j e c t  t o  any r e s t r a i n t  

i n  making o u t r i g h t  g i f t s  because the  f e a r  of d e s t i t u t i o n  

w i l l  be non-ex is ten t ,  and t h e  Dower ca se  shows t h a t  it i s  

n o t  always a  d e t e r r e n t .  

Sec t ion  79 of t h e  Ontar io  Act and s e c t i o n  20 of t h e  

Uniform Act do n o t  b r i n g  i n t o  t h e  e s t a t e  an i r r e v o c a b l e  

i n t e r  v ivos  t r u s t  under which t h e  s e t t l o r  does n o t  have t h e  

power t o  consume o r  d i spose  of t h e  p r i n c i p a l .  A wealthy 

person o r  a  person who was only  moderately wealthy b u t  whose 



l i f e  expectancy was s h o r t  could t r a n s f e r  h i s  whole e s t a t e  

t o  a t r u s t e e  and r e s e r v e  t o  himself  only  a l i f e  e s t a t e .  A s  

he d i d  n o t  r e s e r v e  t o  himself  t h e  power t o  revoke t h e  d i s -  

p o s i t i o n  o r  t o  encroach upon c a p i t a l ,  such a d i s p o s i t i o n  

would n o t  be caught by c l ause  7 9 ( l )  ( e )  of t h e  Ontar io  Act 

which i s  c l a u s e  2 0 ( l )  (e) of t h e  Uniform Act. We th ink  t h a t  

a  remedy should b e  provided.  I f  a person r e se rves  an 

i n t e r e s t  i n  income o r  t h e  possess ion  of p rope r ty ,  i n  

a p p r o p r i a t e  c i rcumstances  an o rde r  should be capable  of being 

made. 

A n  example i s  C o l l i e r  v .  Yonkers (1967) ,  6 1  W . W . R .  761 

(Al ta .  App. D iv . ) .  There,  a  wi fe  t r a n s f e r r e d  $100,000 on 

t r u s t  t o  pay t h e  income t o  h e r s e l f  f o r  l i f e  w i th  t h e  remain- 

d e r  t o  h e r  c h i l d r e n  and grandchi ld ren .  She was surv ived  by 

h e r  husband who app l i ed  under The Family Rel ie f  Act. H e  

argued t h a t  t h e  t r u s t  fund formed p a r t  of h i s  w i f e ' s  e s t a t e  

and t h a t  p rov i s ion  f o r  h i s  proper  maintenance and suppor t  

could be  made o u t  of it. Both t h e  t r i a l  judge and t h e  

Appel la te  Divis ion he ld  t h a t  t h e  t r u s t  fund d i d  n o t  form 

p a r t  of  t h e  w i f e ' s  e s t a t e  and was t h e r e f o r e  n o t  s u b j e c t  t o  an 

o r d e r  under The Family Rel ie f  Act. This ca se  prompted M r .  

L . D .  Hyndman, M.L.A., t o  sugges t  t o  t h e  then Attorney- 

General ,  M r .  E . H .  Gerhar t ,  t h e  need t o  reform The Family 

Rel ie f  Act. W e  agree  w i th  t h i s  p o s i t i o n .  We b e l i e v e  t h a t  

an i r r e v o c a b l e  t r u s t  should be s u b j e c t  t o  an o r d e r  where 

t h e  s e t t l o r  has  reserved  t h e  income of t h e  t r u s t  f o r  h i s  

l i f e  and t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  i n  h i s  n e t  e s t a t e  

o u t  of which t o  make an o r d e r  f o r  t h e  proper  maintenance 

of h i s  dependants. 

We a r e  a l s o  of t h e  view t h a t  t h e  approach of Uniform 

s e c t i o n  21 i s  p r e f e r a b l e  t o  t h a t  of s e c t i o n  20. We b e l i e v e  



t h a t  t he  ant i -avoidance p rov i s ion  should on ly  become ope ra t ive  

when t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  in  t h e  e s t a t e  o u t  of 

which an o rde r  providing proper  maintenance may be made. 

We b e l i e v e  t h a t  it i s  an unnecessary complicat ion t o  deem 

what i s  n o t  p a r t  of t he  estate t o  be p a r t  of t h e  n e t  e s t a t e  

i n  a l l  c a s e s  even though t h e r e  i s  a s u f f i c i e n t  n e t  e s t a t e  

i n  t h e  hands of t he  pe r sona l  r e p r e s e n t a t i v e  ou t  of  which an 

o rde r  f o r  proper  maintenance may be made. W e  b e l i e v e  the  

approach of Uniform s e c t i o n  21 i s  l e s s  l i k e l y  t o  c r e a t e  

problems in t h e  v a s t  number of e s t a t e s  where t h e r e  has been 

no a t tempt  t o  evade t h e  p o l i c y  of t h e  A c t .  

W e  a l s o  b e l i e v e  t h a t  where t he  n e t  e s t a t e  is  i n s u f f i -  

c i e n t  t o  provide a dependant wi th  proper  maintenance, the  

s impler  s o l u t i o n  is  t o  empower t he  judge t o  impose a pe r sona l  

o b l i g a t i o n ,  w i t h  an a p p r o p r i a t e  upper l i m i t a t i o n ,  on the  t r a n s -  

f e r e e  of c e r t a i n  d i s p o s i t i o n s  t o  c o n t r i b u t e  t o  t h e  support  

o f  a dependant. This  approach appears  necessary  i f  protec-  

t i o n  a g a i n s t  a person reducing h i s  e s t a t e  i s  t o  extend t o  

o u t r i g h t  g i f t s .  The i n t e r e s t  i n  p r o t e c t i n g  dependants 

a g a i n s t  o u t r i g h t  g i f t s  o r  t r a n s f e r s  f o r  l e s s  than f u l l  con- 

s i d e r a t i o n ,  which might have t h e  e f f e c t  of dep r iv ing  them 

o f  proper maintenance a f t e r  t h e  deceased ' s  dea th ,  must be 

balanced a g a i n s t  o t h e r  i n t e r e s t s .  There is t h e  i n t e r e s t  i n  

pe rmi t t i ng  a s  wide a scope a s  poss ib l e  f o r  a person dur ing 

h i s  l i f e t i m e  t o  do a s  he wishes w i th  h i s  p roper ty .  There 

i s  a l s o  t h e  important  s o c i a l  i n t e r e s t  i n  main ta in ing  maximum 

s e c u r i t y  of t r a n s a c t i o n  and s e c u r i t y  of t i t l e  i n  o rde r  t h a t  

d a i l y  t r a d e  and commerce i s  n o t  impeded. We b e l i e v e  t h a t  

t h e  r i g h t  t o  c la im c o n t r i b u t i o n  from t h e  t r a n s f e r e e  should 

a r i s e  on ly  i f  t h e  n e t  e s t a t e  i s  i n s u f f i c i e n t  t o  permit  an 

o rde r  providing f o r  proper maintenance f o r  dependants t o  be 

made. The maximum amount which a t r a n s f e r e e  should be 

r equ i r ed  t o  c o n t r i b u t e  t o  t h e  support  of  t h e  deceased t r ans -  



f  e r o r ' s  dependant i s  t h e  d i f f e r e n c e  between t h e  va lue  of 

t h e  p rope r ty  rece ived  by t h e  t r a n s f e r e e  and t h e  considera-  

t i o n  paid by t h e  t r a n s f e r e e .  The imposi t ion of t h i s  persona l  

o b l i g a t i o n  on t h e  t r a n s f e r e e  would n o t  p l ace  i n  jeopardy 

t h e  t i t l e  of t h e  t r a n s f e r e e  t o  t h e  proper ty  o r  t h e  power of t h e  

t r a n s f e r e e  t o  t r a n s f e r  it t o  a  t h i r d  p a r t y .  I t  would no t  

t h e r e f o r e  i n t e r f e r e  wi th  t h e  s o c i a l  i n t e r e s t  i n  s e c u r i t y  of 

t i t l e .  

Our recommendation i s  t h a t  where t h e r e  a r e  i n s u f f i c i e n t  

a s s e t s  i n  t h e  n e t  e s t a t e  o u t  of  which t o  provide proper  

maintenance, a  judge should be  empowered t o  r e q u i r e  t he  

person who b e n e f i t t e d  o r  any person who holds  p rope r ty  on 

h i s  beha l f  t o  c o n t r i b u t e  t o  t h e  suppor t  o f  t he  deceased 

dependants i n  t h e  fol lowing s i t u a t i o n s  i n  which t h e  deceased 

d i d  n o t  r e c e i v e  f u l l  va luab le  cons ide ra t ion :  

(1) Where t h e  deceased made a  t r a n s f e r  under 

which he r e t a i n e d  t h e  possess ion o r  enjoyment of 

o r  t he  r i g h t  t o  income from the  proper ty ;  

( 2 )  Where t h e  deceased made a  t r a n s f e r  under 

which he r e t a i n e d  a  power t o  revoke the  t r a n s f e r  

o r  a  power t o  consume, t o  encroach upon o r  t o  

dispose of t h e  proper ty ;  

( 3 )  Where t h e  deceased made a  t r a n s f e r  so t h a t  

p roper ty  is  he ld  by t h e  deceased and ano the r  wi th  

r i g h t  of surv ivorsh ip ;  

( 4 )  Where t h e  deceased made a  des igna t ion  of a  

b e n e f i c i a r y  t o  r e c e i v e  a  death  o r  su rv ivo r sh ip  

b e n e f i t  i n  regard  t o  an annui ty ,  pension p lan ,  

r e t i r emen t  sav ings  p lan  or any o the r  s i m i l a r  p lan 

intended t o  prov ide  income f o r  r e t i r emen t ;  

(5 )  Where t h e  deceased made a des igna t ion  of a  

b e n e f i c i a r y  t o  r e c e i v e  any amount payable under 

a  po l i cy  of insurance  which was e f f e c t e d  on the  

l i f e  of t h e  deceased and owned by him; 



( 6 )  Where t h e  deceased made an unreasonably 

l a r g e  t r a n s f e r  of p rope r ty  w i th in  t h r e e  yea r s  of  

t h e  deceased ' s  dea th ,  n o t  i nc lud ing  a  t r a n s f e r  

where t h e  p a r t i e s  a r e  d e a l i n g  a t  arm's  l eng th .  

We b e l i e v e  t h a t  t h e  o b l i g a t i o n  which a  judge may impose 

upon t h e  person who has  b e n e f i t t e d  by t h e  enumerated a c t s  

of  t h e  deceased should n o t  exceed t h e  va lue  of t h e  b e n e f i t  

rece ived  l e s s  t h e  va lue  of t h e  cons ide ra t ion  given by the  

person who has  b e n e f i t t e d .  We a l s o  b e l i e v e  t h a t  t h e  

dependant c la iming under t h i s  s e c t i o n  should have t h e  burden 

of e s t a b l i s h i n g  t h a t  t h e  p rope r ty  was provided by t h e  de- 

ceased.  I f  r e a l  p r o p e r t y  i s  he ld  i n  j o i n t  tenancy,  we 

b e l i e v e  t h a t  f o r  t h e  purpose of t h e  computation of t h e  

b e n e f i t  rece ived  by t h e  su rv ivo r  o r  s u r v i v o r s ,  f o r  which he 

o r  they a r e  accountable  under t h i s  Act,  t h e  value of t he  

b e n e f i t  should on t h e  deceased ' s  death  be taken t o  be equa l  

t o  t he  r a t i o  of  c o n t r i b u t i o n  of t h e  deceased t o  t h e  con- 

t r i b u t i o n  of a l l  t h e  p a r t i e s  m u l t i p l i e d  by t h e  f a i r  market 

va lue  of t h e  p rope r ty  a t  t h e  t ime of t h e  deceased ' s  dea th .  

I n  regard  t o  one of t h e  s i x  a c t s  i n  which the  deceased 

might engage and which would r e s u l t  i n  t h e  c o u r t  being 

empowered t o  make an o rde r  a g a i n s t  t h e  person b e n e f i t t e d ,  

we have suggested a  t i m e  l i m i t  of t h r e e  years .  We a r e  not  

g e n e r a l l y  i n  favour of a  s p e c i f i c  t i m e  l i m i t  i n  t h i s  a spec t  

o f  family  r e l i e f  because t h e  time l i m i t  i s  a r b i t r a r y  and 

because of t h e  d i s c o n t i n u i t y  which the  time l i m i t  produces. 

I f  a deceased d i sposes  of most of h i s  e s t a t e  through a  l i f e -  

t ime g i f t  and l i v e s  f o r  two y e a r s  and 364 days, a  dependant 

w i l l  be a b l e  t o  seek r e l i e f  from t h e  person b e n e f i t t e d .  I f  

t h e  deceased l i v e s  f o r  an a d d i t i o n a l  day a f t e r  d i spos ing  of 

h i s  e s t a t e  through a  l i f e t i m e  g i f t ,  a  dependant w i l l  have no 

remedy. I t  i s  q u i t e  un l ike  a  s t a t u t e  of  l i m i t a t i o n  because 



under a s t a t u t e  of  l i m i t a t i o n ,  t h e  br ing ing  of t h e  a c t i o n  

wi th in  t h e  l i m i t a t i o n  per iod  i s  wi th in  t h e  c o n t r o l  of t h e  

p l a i n t i f f .  A time l i m i t  i n  t h i s  con tex t ,  on t h e  o t h e r  hand, 

i s  dependent s o l e l y  upon t h e  f o r t u i t o u s  t iming of t h e  

deceased ' s  dea th  measured from t h e  making of t h e  unreasonably 

l a r g e  t r a n s f e r  of p roper ty .  

We have,  however, r e l u c t a n t l y  concluded t h a t  it i s  necessary 

f o r  t h e r e  t o  be a time l i m i t .  We b e l i e v e  t h a t  a person who has  

rece ived  a g i f t  of  p rope r ty  o r  a t r a n s f e r  of p rope r ty  f o r  

less than  f u l l  c o n s i d e r a t i o n  should know w i t h  c e r t a i n t y  t h a t  

he w i l l  a c t u a l l y  be a b l e  t o  enjoy t h e  f u l l  b e n e f i t  confer red  

upon him a f t e r  t h e  l a p s e  of a c e r t a i n  per iod of time. With 

t h e  passage of t i m e  i n  r ega rd  t o  an o u t r i g h t  g i f t ,  t h e r e  is 

a r e l i a n c e  i n t e r e s t  in t h e  t r a n s f e r e e  which should be recog- 

n ized  and p r o t e c t e d  by a cu t -of f  per iod.  The t ime per iod  

o f  t h r e e  years  which we have s e l e c t e d  i s  somewhat a r b i t r a r y .  

It is the  time per iod  suggested by W.D. Macdonald i n  h i s  

book Fraud on t h e  Widow's Share.  He s e l e c t e d  t h r e e  yea r s  

because i n  h i s  s tudy  of a l l  t h e  c a s e s  i n  which t h e  d a t e  of 

t r a n s f e r  and the  d a t e  of dea th  could be determined,  67 per 

c e n t  of t he  t r a n s f e r s  t o  d e f e a t  t he  widow's e l e c t i v e  share  

i n  t he  United S t a t e s  occurred within  t h r e e  yea r s  of death 

(Macdonald, p. 153) .  Many of t hese  t r a n s f e r s  were not  out- 

r i g h t  t r a n s f e r s  i n  which t h e  deceased r e t a i n e d  no i n t e r e s t .  

We t h u s  be l i eve  t h a t  a three year  time per iod  with  regard t o  

unreasonably l a r g e  o u t r i g h t  t r a n s f e r s  i n  which t h e  deceased 

r e t a i n e d  no interest should ca t ch  t h e  g r e a t  bulk of o u t r i g h t  

t r a n s f e r s  t o  d e f e a t  an a p p l i c a t i o n  under the  A c t .  

W e  do n o t  b e l i e v e  t h a t  t h e r e  should be any time l i m i t  

i n  r ega rd  t o  t he  f i r s t  f i v e  of t h e  s i x  types  of t r a n s f e r s  

o r  des igna t ions .  The f i r s t  f i v e  a r e  e s s e n t i a l l y  " w i l l  



s u b s t i t u t e s "  i n  which t h e  deceased has r e t a i n e d  income o r  

possess ion ,  t h e  power t o  revoke or  encroach, t h e  r i g h t  to 

sever  t h e  j o i n t  tenancy o r  t h e  r i g h t  t o  d e s i g n a t e  a  bene- 

f  i c i a r y  of l i f e  insurance  o r  of a  d e a t h  b e n e f i t  o r  survivor-  

s h i p  b e n e f i t .  I n  t h e s e  c a s e s  t h e r e  should be l i t t l e  o r  no 

r e l i a n c e  i n t e r e s t  in the  person b e n e f i t t e d  which should 

war ran t  p r o t e c t i o n  by provid ing  a  cut-off  da te .  

We have recommended t h a t  o u t r i g h t  t r a n s f e r s  made 

w i t h i n  t h r e e  y e a r s  of  t h e  deceased ' s  dea th  should g i v e  

rise t o  t h e  p o s s i b i l i t y  t h a t  t h e  person b e n e f i t t e d  should 

have t o  c o n t r i b u t e  t o  t h e  suppor t  of t h e  dependants of 

t h e  t r a n s f e r o r  on ly  i f  t h e  t r a n s f e r  was "unreasonably 

l a r g e . "  W e  concede t h a t  what c o n s t i t u t e s  an unreason- 

ab ly  l a r g e  t r a n s f e r  i s  n o t  wi thout  i t s  d e f i n i t i o n a l  

problems. W e  have adopted t h e  c r i t e r i a  i n  t h e  Uniform 

subsec t ion  21 (3)  t o  a s s i s t  t he  c o u r t  in  making t h i s  d e t e r -  

minat ion.  The c r i t e r i a  i n  Uniform subsec t ion  21 (3)  a r e  

b a s i c a l l y  those  which W.D. Macdonald sets ou t  i n  h i s  Model 

Act, s e c t i o n  7 (Macdonald, p. 312) . We a l s o  b e l i e v e  t h a t  

t h e  va lue  of t h e  o rde r  made a g a i n s t  t h e  person who has 

b e n e f i t t e d  should be l i m i t e d  t o  t h e  amount by which the  

judge cons ide r s  t h e  t r a n s f e r  t o  have been unreasonably 

l a r g e .  

We do n o t  wish t o  see t r a n s f e r s  of p roper ty  which occur 

between persons  dea l ing  a t  arms l eng th  impugned simply 

because one p a r t y  ob ta ined  a  b e t t e r  bargain.  Thus we b e l i e v e  

t h a t  an unreasonably l a r g e  t r a n s f e r  of p roper ty  w i th in  t h r e e  

y e a r s  of dea th  should n o t  inc lude  a t r a n s f e r  where t he  

p a r t i e s  barga in  a t  arm's length.  

We a r e  also of the  op in ion  t h a t ,  where it i s  e s t a b l i s h e d  

t o  t he  s a t i s f a c t i o n  of t h e  judge t h a t  more than one person 

b e n e f i t t e d  from one of t h e  s i x  enumerated a c t s ,  t he  burden 



should be borne by those  b e n e f i t t e d  i n  p ropor t ion  t o  the  

b e n e f i t  which they  have rece ived .  However, we b e l i e v e  t h a t  

t h e  judge should have some d i s c r e t i o n  about the  burden and 

should t a k e  i n t o  account  t h e  i n j u r i o u s  e f f e c t  of an order  

t o  make c o n t r i b u t i o n  i n  t h e  l i g h t  o f  c i rcumstances  occu r r ing  

between t h e  d a t e  of  t he  t r a n s f e r  and the  d a t e  when t h e  

t r a n s f e r e e  rece ived  n o t i c e  of an a p p l i c a t i o n  under t he  A c t .  

We recognize  t h a t  l i f e  insurance  has many bus iness  

purposes. One of t h e s e  bus iness  purposes i s  t o  fund buy- 

se l l  agreements between p a r t n e r s  of  unincorporated bus inesses  

o r  shareholders  i n  a  p r i v a t e  company. I n  o rde r  t o  p r o t e c t  

such agreements funded by insurance  and o the r  bus iness  uses  

o f  insurance,  we b e l i e v e  t h a t  an amount payable under a  

p o l i c y  of insurance should n o t  be s u b j e c t  t o  an o rde r  under 

t h i s  s e c t i o n  where such amount i s  payable t o  a  t h i r d  p a r t y  

pursuant  t o  a  bona f i d e  con t r ac t .  -- 

W e  a r e  of  t he  view t h a t  t h e r e  should be a s p e c i a l  

l i m i t a t i o n  per iod  f o r  t h e  commencement of an a p p l i c a t i o n  

under t h i s  s ec t ion .  The u s u a l  l i m i t a t i o n  p rov i s ion  of s i x  

months from t h e  g r a n t  of p roba te  or admin i s t r a t i on  would 

n o t  be f a i r  i n  a l l  cases .  I f  a  person held  a l l  h i s  p rope r ty  

i n  j o i n t  tenancy, o r  i f  he had given a l l  h i s  p rope r ty  away 

be fo re  he d i ed ,  no g r a n t  of p roba te  o r  a d m i n i s t r a t i o n  would 

eve r  be made. I n  a d d i t i o n ,  even though t h e r e  a r e  a s s e t s  in 

t h e  e s t a t e ,  an a p p l i c a t i o n  f o r  a  g r a n t  of probate  o r  admin- 

i s t r a t i o n  may n o t  be made f o r  many years  a f t e r  t he  deceased ' s  

death .  Persons who have b e n e f i t t e d  by a c t s  of t he  deceased 

enumerated i n  t h e  recommendation a r e  e n t i t l e d  t o  be a b l e  t o  

r e l y  on these  b e n e f i t s  a f t e r  t he  l apse  of some per iod  of 

time. W e  b e l i e v e  t h a t  an a p p l i c a t i o n  f o r  an o rde r  under 

t h i s  s e c t i o n  must be made wi th in  s i x  months from t h e  g r a n t  

of p roba te  o r  a d m i n i s t r a t i o n  and i n  any event  n o t  l a t e r  

than two y e a r s  from t h e  death  of t h e  deceased. 



The purpose of t h i s  recommendation is  t o  prevent  t he  

evasion of t he  p o l i c y  of t h i s  A c t .  I t  could t h e r e f o r e  be 

argued t h a t  it w u l d  be l e g i t i m a t e  f o r  t h e  s e c t i o n  t o  apply 

t o  a t r a n s f e r e e  i n  r e s p e c t  of t r a n s a c t i o n s  e f f e c t e d  before  

our  proposed Act i s  proclaimed a s  long a s  t h e  deceased died 

a f t e r  t h e  d a t e  of proclamation.  We t h i n k ,  however, t h a t  

t h e  s t a t u t e  should n o t  t a k e  away ves ted  p rope r ty  r i g h t s  and 

t h a t  it should t h e r e f o r e  on ly  apply p rospec t ive ly .  

Recommendation # 2 5  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  p r o v i d e  t h a t :  

( 1 )  I f  an a p p l i c a t i o n  i s  made f o r  a n  o r d e r  
u n d e r  s e c t i o n  3 o f  t h i s  A c t ,  t h e  j u d g e  may 
make an o r d e r  u n d e r  s u b s e c t i o n  ( 2 )  o f  t h i s  
s e c t i o n  w h e r e :  

( a )  t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  i n  t h e  
n e t  e s t a t e  o f  t h e  d e c e a s e d  o u t  o f  w h i c h  
t o  p r o v i d e  p r o p e r  m a i n t e n a n c e  and  
s u p p o r t  f o r  a  d e p e n d a n t ,  and  

( b l  t h e  d e c e a s e d ,  w i t h o u t  r e c e i v i n g  fuZZ 
v a Z u a b l e  c o n s i d e r a t i o n  i n  money o r  
m o n e y ' s  w o r t h ,  h a s  done any  o f  t h e  
f o l l o w i n g :  

( i l  made a  t r a n s f e r  u n d e r  w h i c h  t h e  
d e c e a s e d  r e t a i n e d  a t  t h e  t i m e  o f  
h i s  d e a t h  t h e  p o s s e s s i o n  o r  e n j o y -  
m e n t  o f ,  o r  t h e  r i g h t  t o  i n c o m e  
f r o m ,  t h e  p r o p e r t y  o r  s u b s t i t u t e d  
p r o p e r t y ;  

( i i l  made a  t r a n s f e r  u n d e r  w h i c h  t h e  
d e c e a s e d  r e t a i n e d  a t  t h e  t i m e  o f  
h i s  d e a t h  a  power ,  e i t h e r  a l o n e  
o r  i n  c o n j u n c t i o n  w i t h  a n y  o t h e r  
p e r s o n ,  t o  r e v o k e  t h e  t r a n s f e r  
o r  t o  consume ,  t o  e n c r o a c h  upon 
o r  t o  d i s p o s e  o f  t h e  p r o p e r t y  
o r  s u b s t i t u t e d  p r o p e r t y ;  



f i i i)  made a  t r a n s f e r  s o  t h a t  any pro-  
p e r t y ,  i n c l u d i n g  money on d e p o s i t  
w i t h  a  bank o r  o t h e r  i n s t i t u t i o n  
r e c e i v i n g  d e p o s i t s ,  o r  any o t h e r  
c h o s e  i n  a c t i o n ,  i s  h e l d  j o i n t l y  a t  
t h e  t i m e  o f  t h e  d e c e a s e d ' s  d e a t h  by 
t h e  deceased  and a n o t h e r  o r  o t h e r s  
w i t h  t h e  r i g h t  o f  s u r v i v o r s h i p ;  

f i v )  made a  d e s i g n a t i o n  o f  a  b e n e f i c i a r y  
t o  r e c e i v e  a  d e a t h  o r  s u r v i v o r s h i p  
b e n e f i t  i n  r e g a r d  t o  an a n n u i t y ,  
p e n s i o n  p l a n ,  r e t i r e m e n t  s a v i n g s  
p l a n  o r  any o t h e r  s i m i l a r  p l a n  
i n t e n d e d  t o  p r o v i d e  income f o r  
r e t i r e m e n t ;  

f v )  made a  d e s i g n a t i o n  o f  a  b e n e f i c i a r y  
t o  r e c e i v e  any amount payab le  under  
a  p o l i c y  o f  i n s u r a n c e  wh ich  was 
e f f e c t e d  on t h e  l i f e  o f  t h e  deceased  
and owned by him; 

( v i )  made an u n r e a s o n a b l y  l a r g e  t r a n s f e r  
o f  p r o p e r t y  w i t h i n  t h r e e  y e a r s  o f  
h i s  d e a t h ,  n o t  i n c l u d i n g  a  t r a n s f e r  
where  t h e  p a r t i e s  a r e  d e a l i n g  a t  
a rm ' s  Zength,which i s  n o t  i n c l u d e d  
w i t h i n  t h e  above  cZauses  f i )  t o  f v ) .  

( 2 )  The judge may o r d e r ,  i n  r e g a r d  t o  any p r o p e r t y  
a f f e c t e d  by  t h e  a c t s  o f  t h e  deceased  s e t  o u t  
i n  c l a u s e  ( 1 )  ( b ) ,  t h a t  t h e  pe r son  who 
b e n e f i t t e d  o r  any p e r s o n  who h o l d s  p r o p e r t y  
on b e h a l f  o f  t h e  pe r son  b e n e f i t t e d ,  s h a l l  pay 
t o  t h e  e s t a t e  o f  t h e  deceased  o r  d i r e c t Z y  t o  
t h e  d e p e n d a n t ,  a s  t h e  judge may d i r e c t ,  s u c h  
amount as  t h e  judge c o n s i d e r s  a d e q u a t e  f o r  
t h e  p roper  ma in t enance  and s u p p o r t  o f  a  depen-  
d a n t .  

( 3 )  The v a l u e  o f  t h e  o r d e r  f o r  s u p p o r t  made under  
s u b s e c t i o n  1 2 1  s h a l l  n o t  e x c e e d  t h e  v a l u e  o f  t h e  
b e n e f i t  r e c e i v e d  by  t h e  pe r son  a f f e c t e d  by 
t h e  o r d e r ,  l e s s  t h e  v a l u e  o f  t h e  c o n s i d e r a t i o n  
i n  money o r  money ' s  w o r t h  g i v e n  by t h a t  p e r s o n .  

( 4 )  Any pe r son  s e e k i n g  t o  have  t h e  judge e x e r c i s e  
t h e  powers g r a n t e d  by  s u b s e c t i o n  f 2 ) ,  w i t h  
r e g a r d  t o  any p r o p e r t y , s h a l Z  have  t h e  burden  
o f  e s t a b l i s h i n g  t h a t  t h e  p r o p e r t y ,  o r  any p a r t  
o f  i t ,  was p r o v i d e d  by  t h e  d e c e a s e d .  
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( 5 )  Where r e a l  p r o p e r t y  i s  h e l d  i n  j o i n t  t e n a n c y ,  
t h e  b e n e f i t  o f  t h e  s u r v i v o r  o r  s u r v i v o r s  on 
t h e  d e a t h  o f  t h e  deceased  i s  t h e  r a t i o  o f  
t h e  c o n t r i b u t i o n  o f  t h e  deceased  t o  t h e  con-  
t r i b u t i o n  o f  a l l  t h e  p a r t i e s  m u l t i p l i e d  by 
t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  a t  t h e  
t i m e  o f  t h e  d e c e a s e d ' s  d e a t h .  

( 6 1  An amount payable  under  a  p o l i c y  o f  i n s u r a n c e  
s h a l l  n o t  b e  s u b j e c t  t o  an o r d e r  under  t h i s  
s e c t i o n  where such  amount i s  payab le  t o  a  t h i r d  
p a r t y  p u r s u a n t  t o  a  bona @ c o n t r a c t  w i t h  
t h e  d e c e a s e d .  

1 7 1  I n  d e t e r m i n i n g  w h e t h e r  a  t r a n s f e r  o f  p r o p e r t y  
i s  unreasonabZy l a r g e  u n d e r  c l a u s e  ( 1 )  ( b )  f o i l ,  
t h e  judge s h a l l  c o n s i d e r :  

( a )  t h e  r a t i o  o f  t h e  v a l u e  o f  t h e  p r o p e r t y  
t r a n s f e r r e d  t o  t h e  v a l u e  o f  t h e  p r o p e r t y  
c o m p r i s i n g  t h e  n e t  e s t a t e  o f  t h e  deceased  
a t  t h e  t i m e  o f  h i s  d e a t h ;  

( b )  t h e  a g g r e g a t e  vaZue o f  any p r o p e r t y  
d i s p o s e d  o f  under  p r i o r  o r  s i m u l t a n e o u s  
t r a n s f e r s  and f o r  t h i s  purpose  t h e  judge 
s h a l l  c o n s i d e r  a l l  t r a n s f e r s  drawn t o  
h i s  a t t e n t i o n  w h e t h e r  made p r i o r  o r  sub-  
s e q u e n t  t o  t h r e e  y e a r s  p r e c e d i n g  t h e  
d e a t h  o f  t h e  d e c e a s e d ;  

( e l  any mora l  o r  l e g a l  o b l i g a t i o n  o f  t h e  
deceased  t o  make t h e  t r a n s f e r ;  

I d )  t h e  amount ,  i n  money o r  money ' s  w o r t h ,  
o f  any c o n s i d e r a t i o n  paid  by  t h e  p e r s o n  
t o  whom t h e  p r o p e r t y  was d i s p o s e d ;  

f e i  any o t h e r  c i r c u m s t a n c e s  t h a t  t h e  judge 
c o n s i d e r s  r e l e v a n t .  

( 8 )  The amount wh ich  a  judge may under  s u b s e c t i o n  
( 2 1  o r d e r  t o  be  pa id  by a  p e r s o n  who has  
r e c e i v e d  an  u n r e a s o n a b l y  l a r g e  t r a n s f e r  o f  
p r o p e r t y  under  c l a u s e  ( 1 )  f b )  f v i )  s h a l l  n o t  
e x c e e d  t h e  amount by wh ich  t h e  judge con-  
s i d e r s  t h e  t r a n s f e r  t o  have b e e n  u n r e a s o n a b l y  
l a r g e .  

( 9 1  The b u r d e n  o f  a l l  o r d e r s  made under  s u b s e c t i o n  
( 2 1 ,  u n l e s s  t h e  judge o t h e r w i s e  d i r e c t s ,  s h a l l  
b e  shared  by t h e  p e r s o n s  b e n e f i t t e d  on a  pro 
r a t a  b a s i s  a s  d e t e r m i n e d  by t h e  j udge .  



I n  d e c i d i n g  w h e t h e r  t o  g i v e  a  d i r e c t i o n  under  
s u b s e c t i o n  1 9 / ,  t h e  judge sha lZ  c o n s i d e r  t h e  
i n j u r i o u s  e f f e c t  o f  an o r d e r  t o  pay made 
under  s u b s e c t i o n  ( 2 )  on a  pe r son  t o  whom pro-  
p e r t y  was t r a n s f e r r e d  i n  v i e w  o f  any c i r cum-  
s t a n c e s  o c c u r r i n g  b e t w e e n  t h e  d a t e  o f  t h e  
t r a n s f e r  o f  t h e  p r o p e r t y  and t h e  d a t e  on 
wh ich  t h e  t r a n s f e r e e  r e c e i v e d  n o t i c e  o f  t h e  
a p p l i c a t i o n  u n d e r  t h i s  A c t .  

The judge may make a  s u s p e n s o r y  o r d e r  d i r e c t i n g  
t h e  p e r s o n  who b e n e f i t t e d  o r  any pe r son  who 
h o l d s  p r o p e r t y  on b e h a l f  o f  t h e  pe r son  b e n e f i t -  
t e d  n o t  t o  t r a n s f e r  any p r o p e r t y  a f f e c t e d  by  
t h e  a c t s  o f  t h e  deceased  s e t  o u t  i n  c l a u s e  
( 1 )  l b )  where ,  i n  t h e  o p i n i o n  o f  t h e  judge ,  
t h e r e  may b e  i n s u f f i c i e n t  a s s e t s  i n  t h e  n e t  
e s t a t e  o f  t h e  deceased  o u t  o f  wh ich  t o  p r o v i d e  
p roper  ma in t enance  and s u p p o r t  f o r  a  dependan t  
t o  t h e  end t h a t  an a p p Z i c a t i o n  may b e  made a t  
a  s u b s e q u e n t  d a t e  f o r  an o r d e r  making s p e c i f i c  
p r o v i s i o n  f o r  ma in t enance  and s u p p o r t .  

T h i s  s e c t i o n  does  n o t  p r o h i b i t  any c o r p o r a t i o n  
o r  pe r son  from pay ing  o r  t r a n s f e r r i n g  any 
f u n d s  o r  p r o p e r t y  t o  any pe r son  o t h e r w i s e  
e n t i t l e d  unZes s  t h e  c o r p o r a t i o n  o r  pe r son  has  
b e e n  personaZZy s e r v e d  w i t h  a  c e r t i f i e d  copy 
o f  a  s u s p e n s o r y  o r d e r  e n j o i n i n g  such  payment 
o r  t r a n s f e r .  

Per sona l  s e r v i c e  upon t h e  c o r p o r a t i o n  o r  
pe r son  h o l d i n g  any f u n d s  o r  p r o p e r t y  o f  a  
c e r t i f i e d  copy o f  a  s u s p e n s o r y  o r d e r  shaZZ 
be a  d e f e n c e  t o  any a c t i o n  o r  p roceed ing  
b r o u g h t  a g a i n s t  t h e  c o r p o r a t i o n  o r  pe r son  
w i t h  r e s p e c t  t o  t h e  fund o r  p r o p e r t y  d u r i n g  
t h e  p e r i o d  s u c h  o r d e r  i s  i n  f o r c e .  

T h i s  s e c t i o n  does  n o t  a f f e c t  t h e  r i g h t s  o f  
c r e d i t o r s  o f  t h e  deceased  i n  any p r o p e r t y  
w i t h  r e s p e c t  t o  wh ich  a  c r e d i t o r  has  r i g h t s .  

An a p p l i c a t i o n  f o r  an o r d e r  under  t h i s  s e c t i o n  
mus t  b e  made w i t h i n  s i x  months  from t h e  g r a n t  
o f  p roba te  o r  o f  a d m i n i s t r a t i o n  and i n  any 
e v e n t  n o t  l a t e r  t h a n  two y e a r s  from t h e  d e a t h  
o f  t h e  d e c e a s e d .  

T h i s  s e c t i o n  does  n o t  a p p l y  t o  any t r a n s f e r ,  
t r a n s a c t i o n  o r  d e s i g n a t i o n  made b e f o r e  t h e  
coming i n t o  f o r c e  o f  t h i s  A c t .  



X I V  

NOTIFICATION OF DEPENDANTS 

OF THEIR RIGHT TO APPCY 

UNDER THE ACT 

W e  r egard  t h e  func t ion  of adv is ing  dependants of t h e i r  

r i g h t  t o  apply under The Family Rel ie f  A c t  a s  a mat te r  of 

c r u c i a l  importance. Laws intended t o  provide p r o t e c t i o n  f o r  

persons  are useless i f  t h e s e  laws a r e  n o t  known by o r  

communicated t o  t h e  persons  who should b e n e f i t .  Laws must 

n o t  be merely l e g i s l a t i v e  window dress ing .  Alber ta  can 

t a k e  p r i d e  i n  t h e  f a c t  t h a t  it has  from a very e a r l y  d a t e  

provided a good procedura l  dev ice  f o r  informing persons 

whom t h i s  l e g i s l a t i o n  was designed t o  p r o t e c t .  

The Married Women's Rel ief  Act was passed i n  1910, (S.A. 

1910 (2nd S e s s i o n ) ,  c .  18) and an o rde r  i n  counc i l  made on 

January 20, 1921 (O.C. 98-21) added Rule 929a t o  t h e  Alber ta  

Rules of Court ,  1914. I t  p laced  a du ty  on t h e  person apply- 

i n g  f o r  p roba te  o r  l e t t e r s  of admin i s t r a t i on  wi th  w i l l  annex- 

ed  t o  s a t i s f y  t h e  D i s t r i c t  Court judge t h a t  a su rv iv ing  widow, 

r e s i d e n t  i n  Alber ta  and e n t i t l e d  t o  apply,  w a s  f u l l y  aware 

o f  her r i g h t s  under t h e  A c t .  Unless t h e  judge was so 

s a t i s f i e d ,  p roba te  o r  let ters of admin i s t r a t i on  were not  

t o  be issued.  The judge might d i r e c t  t h a t  a copy of t h e  

A c t  be forwarded t o  t he  widow and might de lay  t h e  i s s u e  of 

p roba te  o r  letters of a d m i n i s t r a t i o n  u n t i l  such time a s  she 

had become informed of her  r i g h t s  under t h e  A c t .  

This r u l e  was c a r r i e d  forward i n t o  t h e  Rules of t h e  

Supreme Court of  Alber ta  1944, as r u l e  992. Rule 992 w a s  

amended by the  fo l lowing  o r d e r s  i n  counc i l ,  O.C. 1164-47, 

O.C. 1449-48, O.C. 1628-51 and O.C. 265-56. When t h e  

Adminis t ra t ion of E s t a t e s  A c t ,  S.A. 1969, c. 2 was passed,  
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r u l e  992 became s e c t i o n  8  o f  t h a t  Act. This s e c t i o n  provides  

t h a t  an a p p l i c a n t  f o r  a  g r a n t  of probate  o r  a d m i n i s t r a t i o n  

s h a l l  send a  copy of t h e  a p p l i c a t i o n  and a  n o t i c e  s e t t i n g  

o u t  t h e  r i g h t s  of dependants under The Family Rel ief  A c t .  

The a p p l i c a t i o n  f o r  t h e  g r a n t  and t h e  n o t i c e  of dependants '  

r i g h t s  under the  Act must be s e n t  t o  a  spouse of t h e  

deceased i f  t h e  spouse i s  n o t  the  s o l e  b e n e f i c i a r y  under 

t h e  w i l l  o r  under The I n t e s t a t e  Succession Act and a l s o  

t o  each c h i l d  of t h e  deceased who i s  18 yea r s  of age o r  over 

a t  t h e  time of t h e  deceased ' s  death  and unable t o  ea rn  a  

l i v e l i h o o d  by reason of a  phys i ca l  d i s a b i l i t y .  The requi re -  

ment is confined t o  a  spouse o r  phys i ca l ly  d i s a b l e d  c h i l d  

who r e s i d e s  i n  Canada. The a p p l i c a n t  f o r  a g r a n t  of probate  

o r  admin i s t r a t i on  must a l s o  send a  copy of t h e  a p p l i c a t i o n  

t o  t he  Publ ic  Trus tee  where t h e  deceased i s  survived by a  

c h i l d  who was under t h e  age of 18 a t  t he  time of the deceased 's  

dea th  and t o  t h e  committee of a  c h i l d  of t h e  deceased who was 

18 y e a r s  of age o r  over and unable t o  ea rn  a  l i v e l i h o o d  by 

reason  of a  mental  d i s a b i l i t y .  

Subsect ion 8  ( 4 )  of t h e  Adminis t ra t ion of E s t a t e s  ~ c t  s t a t e s  

t h a t  a g r a n t  of p roba te  o r  admin i s t r a t i on  s h a l l  n o t  be i s sued  

un le s s  the judge i s  s a t i s f i e d  t h a t  t he  requirements  of t h i s  

s e c t i o n  have been complied wi th ,  bu t  t h e  judge i s  given 

d i s c r e t i o n  t o  waive t h e  requirements  where a  person cannot 

be  found a f t e r  reasonable  enquiry.  The cases of R e  Lychowyd 

E s t a t e  (1963),  43 W.W.R. 129 and R e  MacLaren E s t a t e  (19641, 

48 W.W.R. 639, which a r e  bo th  d e c i s i o n s  of P a t t e r s o n ,  D.C.J . ,  

i n d i c a t e  t h e  requirements  about g iv ing  n o t i c e  of the  r i g h t s  

of  dependants under The Family Rel ie f  Act. I n  t h e  f i r s t  

c a se ,  it is  s t a t e d  t h a t  it i s  p r e f e r a b l e  f o r  t h e  s o l i c i t o r  

adv i s ing  n o t  t o  be t h e  s o l i c i t o r  f o r  t h e  e s t a t e  and, i n  any 

case ,  some record  of t h e  advice  given should be r e t a ined .  

An  app rop r i a t e  l e t t e r  of advice  i s  set ou t  i n  t he  l a t t e r  

case .  



We have considered whether n o t i c e  of an a p p l i c a t i o n  

f o r  p roba te  o r  admin i s t r a t i on  and of t h e  r i g h t s  o f  de- 

pendants under t h e  Act should be given t o  those  dependants 

who a r e  r e s i d e n t  o u t s i d e  Canada. W e  have concluded t h a t  

such p r o t e c t i o n  should be  accorded a l l  dependants under 

t h e  Act whether they r e s i d e  i n  o r  o u t s i d e  Canada. 

I f  t h e  dependant i s  r e s i d e n t  i n  a  j u r i s d i c t i o n  where 

t h e r e  i s  doubt t h a t  an o rde r  would accrue  t o  t h e  pe r sona l  

b e n e f i t  of a  dependant,  t h e  c o u r t  may d e c l i n e  t o  e x e r c i s e  

i t s  d i s c r e t i o n .  Although it was o b i t e r  dictum Milvain J . ,  a s  

he then was, i n  Re Lukac E s t a t e  (1963) ,  4 4  W . W . R .  582 (Al t a .  

S.C.) a t  p.  587 s t a t e d :  "a  judge should and would e x e r c i s e  h i s  
d i s c r e t i o n  a g a i n s t  making any award where t h e  dependant 

l i v e s  behind t h e  I r o n  Cur ta in  i n  a  j u r i s d i c t i o n  where 

t h e  a u t h e n t i c i t y  of  t h e  informat ion i s  doub t fu l  and t h e  

d i s p o s i t i o n  of funds more so . "  I n  - Zajac v. Zwarycz (1965) ,  

49 D.L.R. (2d) 52 (Ont. C . A . )  , it was he ld  t h a t  a  judge 

should be s a t i s f i e d  t h a t ,  i f  an o r d e r  i s  made, s u b s t a n t i a l  

b e n e f i t  w i l l  accrue t o  t h a t  dependant. However, i n  Re - 
Parkanski  (1966) ,  56 D.L.R. (2d) 475 (Sask. Q . B . ) ,  an 

a p p l i c a t i o n  f o r  r e l i e f  by an a d u l t  son l i v i n g  i n  modest 

c i rcumstances  i n  Hungary was gran ted  wi thou t  d i s cus s ion  

of whether t h e  b e n e f i t  would accrue  t o  t h e  son.  Also i n  

Re Soroka E s t a t e  (1977) ,  25 R.F.L. 1 6 9  (Ont. S.C.) , a  

widow who r e s i d e d  i n  Russia was awarded $1,200 p e r  year  

o u t  of  t h e  e s t a t e  t oge the r  wi th  a  lump sum t o  cover h e r  

a i r  f a r e  t o  Canada. M r .  J u s t i c e  Goodman a t  p.  178 s t a t e d :  

"Bearing i n  mind h e r  age of 65 y e a r s ,  t h e  unce r t a in ty  of 

h e r  being a b l e  t o  ob ta in  and r e t a i n  ownership of r e a l  

e s t a t e  i n  t h e  U.S.S.R., ... I do n o t  cons ider  an award 

of a  lump sum f o r  t h e  purpose of acqu i r ing  a  home, o r  f o r  

any o t h e r  reason ,  t o  be app rop r i a t e  save and except  a s  

h e r e i n a f t e r  mentioned." 



The i s s u e  of whether a dependant w i l l  o r  w i l l  not  

pe r sona l ly  b e n e f i t  from an o rde r  i s  independent of  the  

i s s u e  of whether a l l  dependants should be n o t i f i e d  of an 

a p p l i c a t i o n  f o r  p roba te  o r  admin i s t r a t i on  and of t h e i r  

r i g h t s  under The Family Rel ief  Act. We b e l i e v e  t h a t  a l l  

dependants under our  s t a t u t e  should be informed of t h e i r  

r i g h t s  whether t h e y  r e s i d e  i n  o r  o u t s i d e  Canada. We 

a p p r e c i a t e  t h a t  t h i s  w i l l  impose a g r e a t e r  burden on the  

executor  o r  a d m i n i s t r a t o r ,  p a r t i c u l a r l y  i n  view of t he  

expanded c l a s s e s  of  dependants which we have recommended. 

Sec t ion  8 of  The Adminis t ra t ion of E s t a t e s  Act s t a t e s  

t h a t  t he  a p p l i c a n t  f o r  a g r a n t  o f  p roba te  o r  adminis t ra-  

t i o n  s h a l l  send a n o t i c e  of t he  a p p l i c a t i o n  and a n o t i c e  

p e r t a i n i n g  t o  t h e i r  r i g h t s  t o  dependants under The Family 

Rel ief  A c t  who r e s i d e  i n  Canada. I t  would be u n f a i r  t o  

t h e  a p p l i c a n t  f o r  a g r a n t  of probate  o r  a d m i n i s t r a t i o n  

t o  cont inue  t o  have t h i s  c a t e g o r i c a l  duty  imposed upon 

him i n  view of both  t h e  expanded c l a s s e s  of  dependants 

which we have recommended and our p roposa l  t h a t  n o t i c e  

be given t o  a l l  dependants and no t  simply those  r e s i d e n t  

i n  Canada. We b e l i e v e  t h a t  t h e  o b l i g a t i o n  of an a p p l i c a n t  

f o r  p roba te  o r  admin i s t r a t i on  should be t o  t ake  o r  cause t o  

be taken reasonable  s t e p s  t o  i d e n t i f y  a l l  dependants. 

The a p p l i c a n t  should then have a duty  t o  se rve  those  

dependants,  no ma t t e r  where they a r e  r e s i d e n t ,  whose 

i d e n t i t y  has  been revea led  by t h e  reasonable  s t e p s  he has 

taken o r  has caused t o  be taken t o  a s c e r t a i n  them. 



We w i l l  t h e r e f o r e  recommend t h a t  a new s e c t i o n  8 

should be s u b s t i t u t e d  f o r  t he  p r e s e n t  s e c t i o n  8 of the  

Adminis t ra t ion  of  E s t a t e s  Act. We w i l l  a l s o  recommend 

t h a t  Paragraph 2 of Forms 2 and 3 and Paragraph 3 of Form 

4 of t h e  Sur roga te  Rules should be d e l e t e d  and rep laced  

by a new paragraph.  

Recommendation #26  

I .  T h a t  s e c t i o n  8  o f  The A d m i n i s t r a t i o n  o f  E s t a t e s  
A c t ,  R .S .A.  1 9 7 0 ,  c .  1 s h o u l d  b e  r e p l a c e d  b y  
t h e  foZZowing:  

( 1 )  Where a n  a p p l i c a t i o n  i s  made f o r  a  g r a n t  o f  
p r o b a t e  o r  a d m i n i s t r a t i o n ,  t h e  a p p l i c a n t  
shaZZ t a k e  o r  c a u s e  t o  b e  t a k e n  r e a s o n a b l e  
s t e p s  t o  i d e n t i f y  a l l  d e p e n d a n t s  o f  t h e  
d e c e a s e d  u n d e r  The  Famil!{ R e l i e f  A c t  and 
s h a l l :  

( a )  w h e r e  t h e  d e c e a s e d  i s  s u r v i v e d  b y  a  
c h i l d  who was u n d e r  t h e  a g e  o f  18 a t  
t h e  t i m e  o f  t h e  d e c e a s e d ' s  d e a t h  and 
who r e s i d e s  i n  A l b e r t a ,  s e n d  a  copy  
o f  t h e  a p p l i c a t i o n  t o  t h e  P u b l i c  T r u s t e e ;  

I b )  w h e r e  t h e  d e c e a s e d  i s  s u r v i v e d  b y  a  
d e p e n d a n t  who i s  s u b j e c t  t o  a n  o r d e r  
u n d e r  The  MentaZ lg  I n c a p a c i t a t e d  
P e r s o n s  A c t  o r  a  g u a r d i a n s h i p  o r d e r ,  
t r u s t e e s h i p  o r d e r  o r  a  c e r t i f i c a t e  o f  
i n c a p a c i t y  u n d e r  The  Dependen t  A d u l t s  
A s ,  s e n d  a  copy  o f  t h e  a p p l i c a t i o n  
t o  t h e  c o m m i t t e e ,  t r u s t e e  o r  g u a r d i a n  
o f  t h a t  d e p e n d a n t .  

( c )  w i t h  r e g a r d  t o  t h e  s u r v i v i n g  s p o u s e  
and a l l  o t h e r  d e p e n d a n t s ,  w h e t h e r  t h e y  
r e s i d e  i n  A l b e r t a  o r  e z s e w h e r e ,  s e n d  a  
c o p y  o f  t h e  a p p l i c a t i o n  and a  n o t i c e  
p e r t a i n i n g  t o  t h e  r i g h t s  and t h e  
d e f i n i t i o n  o f  a  d e p e n d a n t  u n d e r  T h e  
Fami2.y R e l i e f  A c t  t o  e a c h  d e p e n d a n t  
u n d e r  t h a t  A c t .  
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( 2 )  Where t h e  d e c e a s e d  i s  s u r v i v e d  b y  a  d e p e n d a n t  

who was 1 8  y e a r s  o f  a g e  o r  o v e r  a t  t h e  t i m e  
o f  t h e  d e c e a s e d ' s  d e a t h  and i s  u n d e r  a  m e n t a l  
d i s a b i l i t y  b u t  f o r  whose  e s t a t e  t h e r e  i s  n o  
c o m m i t t e e  o r  t r u s t e e ,  t h e  j u d g e  may,  h a v i n g  
r e g a r d  t o  t h e  v a l u e  o f  t h e  e s t a t e ,  t h e  c i r c u m -  
s t a n c e s  o f  t h e  d e p e n d a n t  and t h e  l i k e l i h o o d  o f  
s u c c e s s  o f  a n  a p p l i c a t i o n  made o n  t h e  
d e p e n d a n t ' s  b e h a l f  u n d e r  The Fami ly  R e l i e f  
A c t :  - 

( a )  d i r e c t  t h a t  a  g r a n t  o f  p r o b a t e  o r  
a d m i n i s t r a t i o n  o f  t h e  d e c e a s e d ' s  e s t a t e  
n o t  b e  i s s u e d  u n t i l  a  c o m m i t t e e  o r  
t r u s t e e  h a s  b e e n  a p p o i n t e d  f o r  t h e  
d e p e n d a n t ' s  e s t a t e ,  and  

( b )  d i r e c t  t h a t  t h e  a p p l i c a n t  o r  some o t h e r  
v e r s o n  a v v l u  t o  h a v e  a  c o m m i t t e e  o r  

L L  " 
t r u s t e e  f o r  t h e  d e p e n d a n t ' s  e s t a t e  ap-  
p o i n t e d  u n d e r  The  M e n t a Z l y  I n c a p a c i t a t e d  
P e r s o n s  A c t  o r  The  Dependen t  A d u l t s  A c t .  

( 3 )  A g r a n t  o f  p r o b a t e  o r  a d m i n i s t r a t i o n  s h a l Z  
n o t  b e  i s s u e d  u n l e s s  t h e  j u d g e  i s  s a t i s f i e d  
t h a t  t h e  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  h a v e  
b e e n  c o m p z i e d  w i t h ,  e x c e p t  t h a t  t h e  j u d g e  may 
w a i v e  t h e  r e q u i r e m e n t  t o  s e n d  a  copy  o f  t h e  
a p p l i c a t i o n  o r  a n o t i c e  t o  any  p e r s o n  w h e r e  
i t  i s  shown t o  h i s  s a t i s f a c t i o n  t h a t  t h e  
p e r s o n  c o u l d  n o t  b e  found a f t e r  r e a s o n a b l e  
i n q u i r y .  

( 4 )  i n  t h i s  s e c t i o n ,  " c h i l d r ' ,  " d e p e n d a n t "  and 
" s p o u s e "  h a v e  t h e  m e a n i n g s  g i v e n  t h e m  i n  
The Fami ly  R e l i e f  A c t .  (Appendix B )  

2 .  T h a t  p a r a g r a p h  2 o f  Form 2 ,  p a r a g r a p h  2 o f  Form 
3  and  p a r a g r a p h  3  o f  Form 4 o f  S c h e d u l e  I t o  
The  S u r r o g a t e  R u l e s ,  A l t a .  Reg .  2 0 / 7 2  a s  amended,  
s h o u l d  b e  r e p l a c e d  b y  t h e  f o l l o w i n g :  

T h a t  I h a v e  t a k e n  o r  c a u s e d  t o  b e  t a k e n  r e a s o n -  
a b l e  s t e p s  t o  i d e n t i f y  a l l  d e p e n d a n t s  o f  t h e  
d e c e a s e d  u n d e r  The  Fami ly  R e l i e f  A c t  and t o  t h e  
b e s t  o f  m y  know%dge t h e  d e c e a s e d  a t  t h e  t i m e  
o f  h i s  d e a t h  l e y t  h i m  s u r v i v i n g  ( h e r e  l i s t  t h e  
names ,  a g e s ,  a d d r e s s e s  and b a s B s  o f  d e p e n d e n c y  
r e s p e c t i v e l y  o f  a l l  d e p e n d a n t s  u n d e r  The  Fami ly  
R e l i e f  A c t  i n c l u d i n g  



1 .  t h e  s p o u s e  o f  t h e  d e c e a s e d  
1 3 3  

2 .  a  c h i l d  u n d e r  28 y e a r s  o f  a g e  
3 .  a  c h i l d  u n d e r  2 3  y e a r s  o f  a g e  who h a s  n o t  

c o m p l e t e d  h i s  e d u c a t i o n  
4 .  a  c h i l d  1 8  y e a r s  o f  age  o r  o v e r  who i s  u n a b l e  

b y  r e a s o n  o f  m e n t a l  o r  p h y s i c a l  d i s a b i Z i t y  
t o  e a r n  a  r e a s o n a b l e  t i v e l i h o o d  

5 .  a  p e r s o n  u n d e r  1 8  y e a r s  o f  a g e  t r e a t e d  b y  
t h e  d e c e a s e d  a s  h i s  own c h i l d  

6 .  a  p e r s o n  whose  m a r r i a g e  w i t h  t h e  d e c e a s e d  
was t e r m i n a t e d  o r  d e c l a r e d  v o i d  and i n  
whose  f a v o u r  a n  o r d e r  o r  a g r e e m e n t  f o r  
m a i n t e n a n c e  o r  s u p p o r t  was s u b s i s t i n g  p r i o r  
t o  t h e  d e c e a s e d ' s  d e a t h  

7 .  a  p a r e n t  o r  g r a n d p a r e n t  d e p e n d e n t  upon t h e  
d e c e a s e d  f o r  a t  Z e a s t  t h r e e  y e a r s  p r i o r  t o  
t h e  d e c e a s e d ' s  d e a t h  

and t h e  name o f  any  c o m m i t t e e  a p p o i n t e d  f o r  t h e  
e s t a t e  o f  any  d e p e n d a n t )  ( a n d  i f  any  p e r s o n  i s  
i n t e r e s t e d  i n  t h e  e s t a t e  and i s  a  m i s s i n g  p e r s o n  
o r  c o n v i c t  a s  d e f i n e d  b y  t h e  p r o v i s i o n s  o f  t h e  
P u b l i c  T r u s t e e  A c t ,  s u c h  p a r t i c u l a r s  a s  may b e  
known t o  t h e  a p p l i c a n t  s h a l l  b e  s e t  o u t . )  

and r e s i d e d  d u r i n g  s i x  y e a r s  i m m e d i a t e z y  p r e c e d i n g  
h i s  d e a t h  a t  t h e  foZZowing p l a c e s  

[Appendix C ]  



xv 
WHAT COURT OR COURTS SHOULD EXERCISE 

THE JURISDICTION CONFERRED BY THE 

FAMILY RELIEF ACT 

General ly  throughout Canada t h e  Supreme Court of 

t h e  Province o r  i t s  c o u n t e r p a r t  has s o l e  j u r i s d i c t i o n  under 

s t a t u t e s  s i m i l a r  t o  our Family Rel ie f  Act. There a r e  

two except ions ,  Saskatchewan and Ontar io ,  where two 

d i f f e r e n t  c o u r t s  may be involved.  

I n  Saskatchewan, t h e  Court  of  Queen 's  Bench and 

t h e  Surrogate  Court  have concur ren t  j u r i s d i c t i o n .  U n t i l  

1967, subsect ion 4 ( 2 )  of The Dependants' Rel ief  A c t ,  

R.S.S. 1965, C. 128 s t a t e d  t h a t  t h e  D i s t r i c t  Court  had 

j u r i s d i c t i o n  i f  t h e  a p p l i c a n t  was n o t  e n t i t l e d  t o  more 

t h a n  $3,000 wi thout  an o rde r  under t he  A c t ,  bu t  t h e  va lue  

of  t h e  allowance ordered could n o t  exceed $3,000, ex- 

c l u s i v e  of t h e  b e n e f i t  t o  which t h e  a p p l i c a n t  might o ther -  

w i s e  be e n t i t l e d .  The j u r i s d i c t i o n  of t he  D i s t r i c t  Court 

was a l s o  s u b j e c t  t o  agreement in w r i t i n g  of t h e  pe r sona l  

r e p r e s e n t a t i v e .  I n  1967, subsec t ion  4 (2)  was repea led  

and c o u r t  was def ined  t o  mean t h e  Court of Queen 's  Bench 

o r  t he  Surrogate  Court  of Saskatchewan (S.S. 1967, c. 23, 

S. S. 3 and 2 ) .  The concur ren t  j u r i s d i c t i o n  of two c o u r t s  

i n  Saskatchewan does n o t  appear t o  have c r e a t e d  any 

problems. 

I n  Ontar io ,  subsec t ion  4 ( 4 )  of The Dependants' Rel ief  

A c t ,  R.S.O. 1970, c .  126, permi t ted  a motion t o  be made 

t o  a judge of t h e  Supreme Court,  by t h e  pe r sona l  re- 

p r e s e n t a t i v e ,  t h e  a p p l i c a n t ,  o r  any o the r  person i n t e r e s t -  

e d  in the  e s t a t e ,  t o  o b t a i n  an o rde r  t h a t  t h e  a p p l i c a t i o n  

should be heard by a judge of t h e  Supreme Court ,  provided 

t h e  e s t a t e  of  t h e  t e s t a t o r  exceeded $10,000. The motion 



t o  remove t h e  a p p l i c a t i o n  had t o  be made be fo re  t h e  

hear ing  of t h e  a p p l i c a t i o n  in t h e  Surrogate  Court.  I n  

a l l  o t h e r  cases ,  t h e  a p p l i c a t i o n  is  heard by a judge of 

t h e  Surrogate  Court  who i s  a county o r  d i s t r i c t  c o u r t  

judge. Under t h e  Succession Law Reform A c t ,  1977, which 

came i n t o  f o r c e  on March 31, 1978, s e c t i o n  65 (c) s t a t e s  

that c o u r t  means t h e  Sur roga te  Court. Sec t ion  82 cont inues  

t h e  power to  have the  a p p l i c a t i o n  removed i n t o  t h e  Supreme 

Court of Ontar io  b u t  t h e  va lue  of t h e  e s t a t e  must be 

$20,000 and, in a d d i t i o n ,  it is now necessary t h a t  t h e  

judge of the Supreme Court must be s a t i s f i e d  t h a t  t he  

a p p l i c a t i o n  i s  "of such a n a t u r e  and of such importance 

a s  t o  render  it proper  t h a t  it should be disposed of i n  

t h e  Supreme Court." This w i l l  undoubtedly mean t h a t  most 

a p p l i c a t i o n s  w i l l  be heard by t h e  Surrogate  Court. 

We have considered whether t h e  Supreme Court of 

A l b e r t a  and t h e  Surrogate  Court of  A lbe r t a  should have 

concur ren t  j u r i s d i c t i o n .  I f  t he  w i l l  has been chal lenged 

i n  t he  Sur roga te  Court on t h e  b a s i s  of lack of t e s t a -  

mentary capac i ty ,  f r aud  o r  undue in f luence ,  t h e  Surrogate  

Court  judge w i l l  a l r eady  be f a m i l i a r  wi th  t h e  f a c t s  of 

t h e  case.  The Sur roga te  Court judge w i l l  t hus  be i n  a 

much b e t t e r  p o s i t i o n  t o  render  a dec i s ion  on a family  

r e l i e f  a p p l i c a t i o n  because of t h i s  f a m i l i a r i t y .  I t  

appears  t o  u s  t h a t  t h e r e  may be v a l i d  reasons  f o r  con- 

f e r r i n g  concur ren t  j u r i s d i c t i o n  upon t h e  Sur roga te  Court 

o f  Alber ta .  W e  have, however, decided n o t  t o  make a 

recommendation i n  t h i s  Report because the  r e s t r u c t u r i n g  

of t h e  A lbe r t a  c o u r t s  i s  now under d i scus s ion .  



XVI 

FAMILY RELIEF AND THE CONFLICT OF LAWS 

N e w  Zealand, Aus t r a l i an ,  and Canadian s t a t u t e s  have 

n o t  in gene ra l  provided any c o n f l i c t  of  laws r u l e s  about 

t h e  a p p l i c a t i o n  of dependants '  r e l i e f  l e g i s l a t i o n .  Thus 

t h e  p a r t i c u l a r  s t a t u t e  has  been he ld  t o  apply t o  movable 

p r o p e r t y  no ma t t e r  where t h e  p rope r ty  i s  s i t u a t e d  i f  the  

deceased d ied  domiciled i n  t h e  j u r i s d i c t i o n  and t o  

immovable p rope r ty  s i t u a t e d  i n  t h e  j u r i s d i c t i o n ,  r e g a r d l e s s  

o f  where the  deceased d ied  domiciled.  Exceptions a r e  

Ontar io  and t h e  Yukon T e r r i t o r y ,  where a cond i t i on  precedent  

t o  the  assumption of j u r i s d i c t i o n  is t h a t  t h e  t e s t a t o r  

must d i e  domiciled i n  Ontar io  and the  Yukon T e r r i t o r y  

r e spec t ive ly .  However, The Succession Law Reform A c t ,  

1977, has e l imina ted  t h e  need f o r  t h e  deceased t o  d i e  

domiciled in Ontar io  where t h e  dea th  occurs  a f t e r  March 

31, 1978, when the  new A c t  came i n t o  force .  Subsection 

3 ( 1 )  of t he  Dependants' Re l ie f  Ordinance, Y.T.O. 1975, 

c. D-3 provides  t h a t  "Where a person d i e s  domiciled i n  

t h e  Yukon T e r r i t o r y  ... an  a p p l i c a t i o n  may be made...." 

I n  England, however, t h e  j u r i s d i c t i o n  of t h e  c o u r t  t o  

hea r  a p p l i c a t i o n s  f o r  fami ly  prov is ion  under t h e  o r i g i n a l  

Inhe r i t ance  (Family P rov i s ion )  A c t  1938, and now under t h e  

Inhe r i t ance  (Provis ion  f o r  Family and Dependants) Act 1975 

i s  l i m i t e d  t o  ca ses  where t h e  deceased d ied  domiciled i n  

England. The Law Commission i n  Report No. 6 1  d i scussed  

t h e  i s s u e  of t h e  b a s i s  of j u r i s d i c t i o n .  A t  pp. 66-67, it 

s t a t e d :  

260. The choice  i n  our  view l ies between ( a )  
adhering t o  t h e  p r e s e n t  b a s i s  of j u r i s d i c t i o n  
under t h e  Engl i sh  Acts  and (b) fol lowing t h e  
New Zealand example, and adopt ing a b a s i s  of 
j u r i s d i c t i o n  which conforms wi th  t h e  gene ra l  
r u l e  of  p r i v a t e  i n t e r n a t i o n a l  law. E i t h e r  
a l t e r n a t i v e  w i l l  i n  p r a c t i c e  involve anomalies 
and d i f f i c u l t i e s .  



261. To i l l u s t r a t e  t h e  d i f f i c u l t i e s  which w i l l  
a r i s e  from adher ing t o  t h e  e x i s t i n g  Engl i sh  r u l e ,  
we may t a k e  t h e  example of a t e s t a t o r  who d i e s  
domiciled i n  New Zealand leav ing  land i n  England 
and without  making adequate p rov is ion  f o r  h i s  
dependants. The New Zealand c o u r t s  would have no 
j u r i s d i c t i o n  t o  make an order  f o r  fami ly  p rov i s ion  
a f f e c t i n g  t h e  Engl i sh  land because it i s  n o t  
s i t u a t e d  i n  New Zealand, and t h e  Engl ish  c o u r t s  
would have no j u r i s d i c t i o n  because t h e  t e s t a t o r  
was n o t  domiciled i n  England. On t h e  o t h e r  hand, 
t h e  b a s i s  of j u r i s d i c t i o n  adopted by t h e  New 
Zealand c o u r t s  w i l l  a l s o  g i v e  rise t o  anomalies 
and d i f f i c u l t i e s .  I n  t h e  example given,  t he  Engl ish  
c o u r t s  could o rde r  family  p rov i s ion  from t h e  im- 
movables i n  England, while t h e  New Zealand c o u r t s  
could o rde r  fami ly  p rov i s ion  from t h e  movable 
p rope r ty  of t h e  t e s t a t o r ,  wherever s i t u a t e .  But 
i n  such a s i t u a t i o n  it would be d i f f i c u l t  f o r  the  
c o u r t s  of  e i t h e r  country  t o  a s s e s s  t h e  amount of 
fami ly  p rov i s ion  which should be ordered,  or to  
pay proper  regard  t o  t h e  i n t e r e s t s  of a l l  t he  
b e n e f i c i a r i e s  of t h e  e s t a t e  of  t he  deceased.  

262. W e  do n o t  t h ink  t h a t  t h e  s o l u t i o n  t o  t hese  
problems lies i n  moving from a b a s i s  of j u r i s -  
d i c t i o n  which g i v e s  rise t o  one se t  of d i f f i c u l t i e s  
t o  a b a s i s  of j u r i s d i c t i o n  which g i v e s  rise t o  
another .  Moreover, a s  a ma t t e r  of p r i n c i p l e ,  we 
t h ink  t h e r e  is something t o  be s a i d  f o r  t he  view 
t o  which t h e  Engl ish  r u l e  g i v e s  e f f e c t ,  namely, 
that t h e  ques t ion  whether t h e  su rv iv ing  members 
of  a deceased pe r son ' s  fami ly  should have a c la im 
t o  an interest i n  h i s  e s t a t e  should be governed by 
h i s  persona l  law, t h a t  is, the  law of h i s  domici le .  
Howver t h a t  may be,  w e  t h ink  t h a t  a f u l l y  r a t i o n a l  
system m u l d  involve  changes i n  t h e  r u l e s  of p r i v a t e  
i n t e r n a t i o n a l  law which could only be e f f e c t e d  by 
an i n t e r n a t i o n a l  convention.  W e  no t e  t h a t  t he  law 
r e l a t i n g  t o  family  p rope r ty  w i l l  be one of the  
s u b j e c t s  f o r  d i s c u s s i o n  a t  t h e  Hague Conference on 
P r i v a t e  I n t e r n a t i o n a l  Law i n  1976. Pending a 
s a t i s f a c t o r y  s o l u t i o n  t o  t he  problems by 
i n t e r n a t i o n a l  convent ion,  we t h ink  t h e r e  i s  
much t o  be s a i d  f o r  adher ing t o  t he  p re sen t  r u l e  
that fami ly  p rov i s ion  should be r egu la t ed  by 
t h e  persona l  law of t h e  deceased and t h e r e f o r e ,  
i n  t h i s  r e s p e c t ,  w e  propose no change. 



We a r e  n o t  convinced by t h e  argument of the Law 

Commission t h a t  " the  ques t ion  whether t he  su rv iv ing  

members of  a deceased pe r son ' s  family  should have a c la im 

t o  an interest i n  h i s  e s t a t e  should be governed by h i s  

pe r sona l  law, that is, t h e  l a w  of  h i s  domicile."  Fu r the r ,  

we a r e  n o t  convinced t h a t  t h e  anomalies i n d i c a t e d  by the  

Law Commission in rega rd  t o  t h e  New Zealand and Alber ta  

approach a r e  p a r t i c u l a r l y  se r ious .  I n  any case ,  t h e  

anomalies can be a l l e v i a t e d .  Rather than adopt t h e  

l i m i t a t i o n  of j u r i s d i c t i o n  of t he  Engl ish  l e g i s l a t i o n ,  

we propose an ex t ens ion  beyond t h a t  now provided by the  

c o n f l i c t  of laws r u l e s .  The Law Reform Commission of New 

South Wales i n  i t s  1974 Working Paper on T e s t a t o r ' s  

Family Maintenance and Guardianship of I n f a n t s  Act, 1916, 

a t  p. 124 proposed t h a t :  

New South Wales should fol low t h e  South 
A u s t r a l i a n  example and extend the  Cour t ' s  
j u r i s d i c t i o n  under t h e  A c t .  The ex t ens ion  
t o  which we r e f e r  is  t o  a l low t h e  Court ,  i n  
favour of an a p p l i c a n t  who is o r d i n a r i l y  
r e s i d e n t  i n  New South Wales, t o  make an o rde r  
a f f e c t i n g  t h e  pe r sona l  p roper ty  of a deceased 
person which is s i t u a t e d  i n  New South Wales, 
whether o r  n o t  t h e  deceased was, a t  t h e  time 
of h i s  dea th ,  domiciled i n  New South Wales. 

We would agree  wi th  t h e  proposed ex t ens ion  of j u r i s -  

d i c t i o n  but  o n l y  i n  l i m i t e d  circumstances.  We b e l i e v e  

tha t  it should be i n  regard  t o  movable proper ty  and no t  

t o  persona l  p rope r ty  i n  o rde r  t h a t  a l l  p rope r ty  s i t u a t e d  

i n  A lbe r t a  would be s u b j e c t  t o  an o rde r  under The Family 

Rel ie f  Act. We a l s o  b e l i e v e  t h a t  i f  t h e  deceased d id  

n o t  d i e  domiciled i n  Alber ta ,  t h e  s i t u s  of movables i n  

A lbe r t a  should on ly  confer  j u r i s d i c t i o n  on an Alber ta  

c o u r t  i f  t h e r e  i s  a dependant r e s i d e n t  i n  Alber ta  and 

i f  t he  law of t h e  deceased ' s  domici le  does n o t  provide 

f o r  an order  f o r  maintenance t o  be made o u t  of t he  e s t a t e .  



I n  i t s  f i n a l  r e p o r t  t h e  Law Reform Commission of New 

South Wales, Report No. 28,  a t  p. 39 s t a t e d :  

I n  r e l a t i o n  t o  a s s e t s  i n  t h i s  S t a t e ,  we t h i n k  
now t h a t  t h e  Court should have j u r i s d i c t i o n  
wi thout  regard  t o  t h e  p l ace  of r e s idence  of 
an  a p p l i c a n t .  A s  we see it, t h e  Court should 
n o t  be c lo sed  t o  a person wi th  a moral claim 
t o  p r o p e r t y  which i s  wi th in  t h e  j u r i s d i c t i o n  
o f  t he  Court merely because he does no t  l i v e  
w i th in  tha t  j u r i s d i c t i o n .  

We recognize  t h e  f o r c e  of t h i s  argument. However, we a r e  

n o t  convinced t h a t  A lbe r t a  should l e g i s l a t e  f o r  t h e  b e n e f i t  

o f  anyone i n  t he  world simply because a person d i e s  owning 

movables i n  Alber ta .  The deceased and h i s  dependants 

may both be domiciled and r e s i d e n t  i n  a j u r i s d i c t i o n  

which has  no comparable l e g i s l a t i o n .  A l e g i t i m a t e  ques t ion  

would be why Alber ta  should t ransform a non-res ident  

i n t o  a dependant w i th  a r i g h t  t o  apply under t h e  Act simply 

because t h e  deceased owned movables i n  A lbe r t a ,  when t h i s  

i s  n o t  a r i g h t  which i s  confer red  by h i s  own domici le  o r  

r e s idence  o r  by t h e  domic i le  of  t he  deceased.  However, an 

equa l ly  l e g i t i m a t e  ques t ion  i s  why t h e  owning of land i n  

Alber ta  by t h e  deceased a s  opposed t o  t h e  owning of mov- 

a b l e s  should con fe r  on dependants r i g h t s  under t h e  s t a t u t e  

i n  such c i rcumstances .  

The p r e s e n t  s i t u a t i o n  a s  t o  immovables may be re-  

garded as anomalous. However, it might a l s o  be thought 

o f  a s  a n a t u r a l  consequence of our law which provides  

t h a t  a l l  r i g h t s  t o  land a r e ,  i n  gene ra l ,  governed by the  

law of t h e  s i t u s  of  land and t h a t  success ion t o  land i s  

governed by t h e  law of t h e  s i t u s .  I f  an Alber ta  c o u r t  

d i d  n o t  t ake  j u r i s d i c t i o n  under The Family Rel ief  Act 

i n  regard  t o  A lbe r t a  l and ,  t h e r e  would be no c o u r t  which 

would have power t o  a f f e c t  immovables s i t u a t e d  i n  

A l b e r t a .  This would c r e a t e  a s e r i o u s  gap i n  t h e  pro- 



t e c t i o n  provided by such s t a t u t e s .  The vacuum i n  the  

p r o t e c t i o n  provided by t h i s  l e g i s l a t i o n  does n o t  appear 

t o  have concerned t h e  Law Commission (England) unduly 

because it has recommended t h a t  domicile i n  England of a 

deceased person should cont inue  t o  be a c o n d i t i o n  precedent  

f o r  a dependant t o  apply  f o r  r e l i e f  under t he  Engl i sh  

l e g i s l a t i o n .  This  means t h a t  i f  a person d i e s  domiciled 

i n  Alber ta  and h i s  on ly  a s s e t  i s  Engl ish  land ,  a dependant 

w i l l  be unable t o  apply  f o r  r e l i e f .  However, i f  a person 

d i e s  domiciled i n  England and h i s  on ly  a s s e t  is Alber ta  

l and ,  a dependant w i l l  be a b l e  t o  apply f o r  r e l i e f  under 

our  Family Rel ief  A c t .  

W e  be l i eve  t h a t  it i s  necessary t h a t  Alber ta  c o u r t s  

should cont inue  t o  assume j u r i s d i c t i o n  t o  make an order  

a f f e c t i n g  immovables s i t u a t e d  in Alber ta  a s  o therwise  a 

vacuum m u l d  a r i s e .  Where t h e  deceased d ied  domici led 

o u t s i d e  of Alber ta  owning Alber ta  immovables, no cou r t  

would have power t o  make an o rde r  a f f e c t i n g  such proper ty  

un le s s  t h e  Alber ta  c o u r t  assumes j u r i s d i c t i o n .  I t  may 

be t h a t  under our  Family Rel ie f  A c t  a person is regarded 

a s  a dependant of a deceased person even though no suppor t  

o b l i g a t i o n  was owed by t h e  deceased t o  t h a t  person under 

t h e  law of t h e  deceased ' s  domici le  o r  t h e  law of t h e  domi- 

c i l e  o r  res idence  of t h a t  person.  Therefore ,  it i s  pos- 

s i b l e  t h a t ,  i n  some c a s e s ,  t h e  r e s u l t  of assuming j u r i s -  

d i c t i o n  on t h e  b a s i s  of immovables s i t u a t e d  i n  t h e  j u r i s -  

d i c t i o n  may appear anomalous. 

We b e l i e v e  t h a t  we should s t a r t  wi th  t h e  premise t h a t  

t h e  p r o t e c t i o n  accorded dependants of a deceased person 

by our  Family R e l i e f  Act i s  reasonable.  I t  i s  t h e  kind of 

p r o t e c t i o n  which i s  provided by a l l  Canadian common law 



j u r i s d i c t i o n s .  Therefore  u n t i l  t h e r e  i s  on ly  one law 

o f  success ion a p p l i c a b l e  t o  a deceased ' s  e s t a t e  it is  

important  t h a t  no vacuum be c r e a t e d  i n  regard  to  immovables 

s i t u a t e d  i n  Alber ta .  By r e f r a i n i n g  from s t a t i n g  t h a t  a 

cond i t i on  precedent  t o  an a p p l i c a t i o n  under The Family Rel ief  

A c t  is  t h a t  t h e  deceased d ied  domiciled i n  Alber ta ,  t he  

Alber ta  s t a t u t e  may be invoked by a dependant and an order  

f o r  proper  maintenance and support  may be made ou t  of t he  

immovables i n  Alber ta .  

We could s t a t e  t h a t  a dependant no ma t t e r  where he may 

r e s i d e  may make an a p p l i c a t i o n  under our Act i n  regard 

t o  immovables s i t u a t e d  i n  Alber ta ,  but  make t h e  a p p l i c a t i o n  

s u b j e c t  t o  t h e  deceased having d ied  domiciled i n  some 

Canadian j u r i s d i c t i o n .  This  would no t ,  in our opinion,  

be d e s i r a b l e .  I t  i s  p o s s i b l e  t h a t  a person might d i e  

domiciled i n  England, New Zealand o r  i n  a s t a t e  of 

A u s t r a l i a  and the  only  s u b s t a n t i a l  a s s e t  i n  h i s  e s t a t e  

might be land i n  Alber ta .  The p o l i c y  behind the  s t a t u t e s  

of  these  j u r i s d i c t i o n s  would be de fea t ed  un less  t h e  Alber ta  

c o u r t  is prepared t o  assume j u r i s d i c t i o n  t o  make an order  

under The Family Rel ief  A c t  i n  regard  t o  t he  Alber ta  land.  

We do no t  be l i eve  t h a t  it would be adv i sab le  t o  

r e s t r i c t  t h e  assumption of j u r i s d i c t i o n  of t h e  Alber ta  

c o u r t  i n  regard  t o  Alber ta  immovables t o  ca ses  i n  which 

t h e  deceased d ied  domiciled i n  a j u r i s d i c t i o n  which has 

l e g i s l a t i o n  comparable t o  our  Family Rel ief  A c t .  The 

d i s c r e t i o n a r y  power gran ted  t o  a judge under The Family 

Rel ie f  A c t  i s  on ly  one mode of p rov id ing  p r o t e c t i o n  t o  

dependants of  a deceased person. Many o t h e r  j u r i s d i c t i o n s  

p rov ide  p r o t e c t i o n  by g iv ing  a fo rced  share  t o  a spouse 

o r  ch i ld ren .  A s  long a s  A lbe r t a  adheres  t o  t h e  c o n f l i c t  



of laws r u l e  t h a t  success ion  t o  immovables i s  governed by 

t h e  law of t he  s i t u s ,  it appears  t o  u s  t h a t  our  Family 

Rel ie f  Act should apply where t h e r e  a r e  immovables s i t u a t e d  

i n  A lbe r t a ,  r e g a r d l e s s  of  where t h e  deceased d ied  domiciled 

o r  where the  dependants a r e  r e s i d e n t .  Applying The Family 

Rel ie f  A c t  t o  A lbe r t a  immovables even though t h e  deceased 

d i ed  domiciled o u t s i d e  A lbe r t a  may c r e a t e  somewhat 

d i f f e r e n t  o b l i g a t i o n s  i n  favour  of dependants than  those  

which a r i s e  under t h e  law of t h e  deceased 's  domici le .  This,  

i n  our  view, is less o b j e c t i o n a b l e  than f a i l i n g  t o  recognize  

any o b l i g a t i o n  of a deceased ' s  e s t a t e  t o  dependants i n  

r ega rd  t o  Alber ta  immovables. 

W e  t h e r e f o r e  t h ink  t h a t  our  c o u r t s  should cont inue  t o  

assume j u r i s d i c t i o n  t o  g r a n t  an o rde r  i n  regard t o  immov- 

a b l e s  s i t u a t e d  i n  Albe r t a ,  i r r e s p e c t i v e  of e i t h e r  where 

t h e  deceased d ied  domiciled o r  where t he  dependant may 

r e s i d e  or be domiciled.  W e  do so l a r g e l y  on t h e  b a s i s  

t h a t  t o  do otherwise  would c r e a t e  a vacuum i n  such 

l e g i s l a t i o n  i n  r e s p e c t  t o  Alber ta  immovables owned by 

t h e  deceased person. 

This  argument based on avoiding a vacuum does no t  

apply t o  movables which a r e  s i t u a t e d  i n  Alber ta  a s  t h e  

c o n f l i c t  of  laws r u l e  i s  t h a t  success ion  t o  movables i s  

governed by t h e  law of t h e  deceased ' s  domici le .  W e  a l s o  

assume t h a t  an o rde r  by t h e  c o u r t  o f  t h e  deceased ' s  

domic i le  i n  r ega rd  t o  movables s i t u a t e d  in Albe r t a  would 

be recognized i n  Alber ta .  There does n o t  appear t o  be 

any Canadian case  i n  which an order  made by t h e  c o u r t  of 

t h e  deceased ' s  domic i le  i n  regard t o  movables n o t  s i t u a t e d  

i n  t h a t  j u r i s d i c t i o n  has  been recognized o r  has been 

r e fused  r ecogn i t i on  by t h e  j u r i s d i c t i o n  i n  which the  

movables a r e  s i t u a t e d .  W e  b e l i e v e  t h a t  such o r d e r s  made 



by the  deceased ' s  domic i le  should and would be recognized 

i n  regard  t o  movables s i t u a t e d  o u t s i d e  t h e  deceased ' s  

domicile.  I n  Ostrander  v. Houston (1915) ,  8 W.W.R. 367 

(Sask. S .  C. En Banc) , a  t e s t a t o r  d i ed  domiciled i n  Alber ta  

l eav ing  movables and immovables i n  both A lbe r t a  and 

Saskatchewan. The w i l l  which disposed of a l l  h i s  p roper ty  

made no p rov i s ion  f o r  h i s  widow. L e t t e r s  p roba te  were 

gran ted  in Saskatchewan and t h e  widow app l i ed  f o r  r e l i e f  

under t h e  Saskatchewan s t a t u t e .  Haul ta in  C.J . ,  a t  p. 372 

s t a t e d  : 

Unfortunate ly  t he  a p p l i c a n t  i n  t h i s  ca se  
did  n o t  make a  s i m i l a r  a p p l i c a t i o n  t o  t he  
Alber ta  Court.  I f  she had, t h e  Court could 
on ly  have awarded her  her  p ropor t ion  of t h e  
whole pe r sona l  e s t a t e  and of such p o r t i o n  
of t he  r e a l  e s t a t e  a s  i s  s i t u a t e d  in Alber ta .  
The Alber ta  Court could n o t  in any way 
d e a l  wi th  land i n  Saskatchewan.. . 

It  would appear t h a t  t h e  Saskatchewan c o u r t  would 

have recognized an o rde r  by t h e  Alber ta  c o u r t  i n  regard 

t o  pe r sona l  p r o p e r t y  o f  t h e  deceased which was s i t u a t e d  

i n  Saskatchewan. However, no Alber ta  o rde r  had been 

sought. 

W e  b e l i e v e  t h a t  t h e r e  is  no compelling need f o r  

o u r  c o u r t s  t o  assume j u r i s d i c t i o n  t o  make an order  out  

o f  movables s i t u a t e d  in Alber ta  which i s  comparable t o  

t h e  need t o  make an  o rde r  ou t  of immovables s i t u a t e d  i n  

Alber ta .  We t h e r e f o r e  r e j e c t  t h e  approach adopted i n  

South A u s t r a l i a  which con fe r s  on i t s  c o u r t  t h e  power t o  

make an order  s o l e l y  because t h e r e  is persona l  p roper ty  

s i t u a t e d  in t h e  S t a t e  ( I n h e r i t a n c e  (Family P rov i s ion )  

A c t ,  1972, No. 32, s. 7 ) .  W e  do n o t  agree  w i th  t h e  Law 

Reform Commission of New South Wales when it advocates  

t h a t  movables i n  t h e  S t a t e  should confer  j u r i s d i c t i o n  



upon a c o u r t  wi thout  regard  t o  t h e  p l ace  of res idence  of 

a n  a p p l i c a n t .  The New South Wales Conmission seems t o  

j u s t i f y  t h i s  p o s i t i o n  on t h e  b a s i s  t h a t  a dependant has a 

moral  claim t o  such proper ty .  W e ,  however, have sub- 

s c r ibed  g e n e r a l l y  t o  t h e  p r o p o s i t i o n  t h a t  what The Family 

Rel ief  A c t  should do is t o  t r a n s f e r  t he  l e g a l  support  

o b l i g a t i o n s  which e x i s t e d  dur ing  t h e  l i f e t i m e  of the 

deceased t o  h i s  e s t a t e .  I f  by t h e  law of t h e  deceased ' s  

domic i le ,  no p rov i s ion  i s  made t o  t r a n s f e r  t he  l i f e t i m e  

suppor t  o b l i g a t i o n s  over t o  h i s  e s t a t e  on h i s  dea th ,  we 

d o  n o t  be l i eve  t h a t  t h e  s i t u s  of movables i s  a s u f f i c i e n t  

b a s i s  t o  c r e a t e  r i g h t s  i n  favour  of a dependant no mat te r  

where he is r e s i d e n t .  A ma jo r i t y  of  our  Board, however, 

b e l i e v e s  t h a t  where a person is r e s i d e n t  i n  Alber ta  and 

t h e r e  a r e  movables s i t u a t e d  i n  Alber ta  of a deceased who 

d i ed  domiciled o u t s i d e  A lbe r t a ,  Alber ta  has a l e g i t i m a t e  

l e g i s l a t i v e  i n t e r e s t  i n  making t h a t  person a dependant,  

assuming t h a t  t h e  person would have been a dependant had 

t h e  deceased d ied  domiciled i n  Alber ta .  It should,  however, 

r e f r a i n  from doing so where a c o n f l i c t i n g  o rde r  might 

a r i s e  i n  regard  t o  movables. 

This l e g i s l a t i v e  i n t e r e s t  a r i s e s  because w e  wish t o  

p rov ide  p r o t e c t i o n  t o  r e s i d e n t s  of Alber ta  who a r e  depend- 

a n t s  of  a deceased person f o r  t h e i r  own pe r sona l  b e n e f i t .  

An a u x i l i a r y  reason f o r  A lbe r t a ' s  l e g i s l a t i v e  i n t e r e s t  i s  

t h a t  a person r e s i d e n t  i n  Alber ta  should no t  become a 

charge on the  p u b l i c  purse  i f  the  deceased had proper ty  

o u t  of  which an award under The Family Rel ie f  A c t  might 

be  made, r e g a r d l e s s  of  where t he  deceased d ied  domiciled.  

W e  b e l i e v e  t h a t  t h e  proposed extended j u r i s d i c t i o n  in 

rega rd  t o  movables s i t u a t e d  i n  Alber ta  w i l l  be of t h e  



g r e a t e s t  use where t h e  deceased d ied  domiciled i n  a 

j u r i s d i c t i o n  which l a c k s  any comparable l e g i s l a t i o n  t o  The 

Family Rel ie f  A c t .  I n  such cases ,  t h e r e  w i l l  no t  be any 

problem a b u t  c o n f l i c t i n g  o r d e r s  because t h e  law of t he  

deceased ' s  domic i le  w i l l  n o t  be g ran t ing  a maintenance 

o rde r  in r e s p e c t  o f  t h e  deceased ' s  e s t a t e .  

W e  must dec ide  whether t he  proposed extended ju r i s -  

d i c t i o n  should be r e s t r i c t e d  t o  those  c a s e s  i n  which the  

law of the deceased ' s  domici le  l a c k s  any comparable l e g i s -  

l a t i o n  t o  The Family Rel ief  Act i n  t h e  sense  t h a t  no 

c o u r t  o r  judge i s  empowered t o  make an o rde r  f o r  main- 

tenance o u t  of  t h e  e s t a t e .  The advantage of l i m i t i n g  

t h e  extended j u r i s d i c t i o n  t o  t h i s  s i t u a t i o n  is t h a t  t h e r e  

w i l l  n o t  be any p o s s i b i l i t y  of  c o n f l i c t i n g  orders .  A 

d isadvantage i n  l i m i t i n g  t h e  proposed extended j u r i s d i c t i o n  

over  movables i n  Alber ta  i n  t h i s  way i s  t h a t  t h e  law of t he  

deceased ' s domic i le  may have l e g i s l a t i o n  comparable t o  

The Family Rel ie f  Act bu t  t h e  Alber ta  r e s i d e n t ,  a l though a 

dependant under t h e  A lbe r t a  s t a t u t e ,  may n o t  be a dependant 

under t h e  law of t h e  deceased ' s  domicile.  I t  must, 

however, be recognized t h a t  even i f  t h e  A lbe r t a  r e s i d e n t  

i s  a dependant according t o  both  The Family Rel ief  A c t  and 

l e g i s l a t i o n  i n  t he  domic i le  of t he  deceased, t h e  dependant 

may n o t  r e c e i v e  an  o rde r  f o r  proper maintenance from t h e  

j u r i s d i c t i o n  of t h e  deceased ' s  domicile.  The Court of the  

deceased ' s  domic i le  may d e c l i n e  t o  make an o rde r  in h i s  

favour  o r  may make an order  which i s  s u b s t a n t i a l l y  less 

than  would have been made under The Family Rel ief  Act. 

W e  a r e ,  however, r e l u c t a n t  t o  see  t h e  ma t t e r  of support  

f o r  dependants of  a deceased l i t i g a t e d  once i n  t he  j u r i s -  

d i c t i o n  i n  which t h e  deceased d ied  domiciled and sub- 

sequent ly  r e l i t i g a t e d  in Alber ta .  
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Therefore ,  we b e l i e v e  t h a t  it would be p r e f e r a b l e  

t o  l i m i t  t h e  proposed extended j u r i s d i c t i o n  of our s t a t u t e  

t o  s i t u a t i o n s  in which t h e r e  is  a person who i s  a r e s i d e n t  

o f  A lbe r t a  and is a dependant under our A c t ,  t he  deceased 

d ied  domiciled i n  a j u r i s d i c t i o n  t h a t  has no s t a t u t e  

comparable t o  our Family Rel ie f  Act, and t h e  deceased had 

movables in Albe r t a  a t  t h e  time of h i s  death .  This  w i l l  

n o t  always provide adequate p r o t e c t i o n  f o r  a person who is 

a dependant according t o  our  s t a t u t e  where t h e  deceased d i e s  

domici led o u t s i d e  of Alber ta .  I t  w i l l  a s su re  t h a t  con- 

f l i c t i n g  o r d e r s  w i l l  n o t  be made i n  r e l a t i o n  t o  movables. 

The r u l e  of t h e  c o n f l i c t  of  laws t h a t  success ion t o  movables 

i s  governed by t h e  law of t h e  domici le  a t  death  should,  

i n  our  opinion,  mean t h a t  defe rence  i s  paid t o  t he  

success ion  law of t h e  deceased ' s  domici le  i n  r e l a t i o n  t o  

movables. If t he  law of t h e  deceased ' s  domici le  d e f i n e s  

a dependant d i f f e r e n t l y  than does t h e  A l b e r t a  s t a t u t e ,  we 

do  n o t  be l i eve  t h a t  an Albe r t a  c o u r t  should have t h e  power 

t o  make an o rde r  f o r  suppor t  from movables i n  A l b e r t a  even 

i n  favour  of an Albe r t a  r e s i d e n t .  I f  t h e  law of t he  

deceased ' s  domici le  does n o t  make any provis ion  f o r  an 

a p p l i c a t i o n  by any of t h e  deceased ' s  dependants f o r  proper  

maintenance o u t  of t h e  deceased ' s  e s t a t e ,  we b e l i e v e  t h a t  

it i s  l e g i t i m a t e  f o r  A lbe r t a  t o  r e c t i f y  what it rega rds  

a s  a d e f i c i e n c y  i n  t h e  success ion  law of t h e  deceased ' s  

domicile.  W e  b e l i e v e  we should do so on ly  f o r  a person 

who is  r e s i d e n t  i n  A lbe r t a  i n  regard  t o  movables which 

a r e  s i t u a t e d  in Albe r t a  a t  t he  deceased ' s  death .  W e  have 

no doubt t h a t  A lbe r t a  has  t h e  l e g i s l a t i v e  competence t o  

change t h e  c o n f l i c t  of laws r u l e s  i n  regard  t o  success ion.  

However, a s  we do n o t  make any recommendation f o r  change 

i n  t hese  r u l e s ,  we b e l i e v e  t h a t  t h e  success ion law of the  

domic i le  of  t h e  deceased wi th  r e l a t i o n  t o  movables deserves  

t o  be t r e a t e d  wi th  defe rence .  Therefore ,  w e  should on ly  



be prepared t o  r e c t i f y  a  d e f i c i e n c y  i n  t h e  success ion  law 

o f  t h e  deceased ' s  domic i le  where Alber ta  has a  l e g i t i m a t e  

l e g i s l a t i v e  i n t e r e s t .  W e  b e l i e v e  t h a t  t h i s  l e g i t i m a t e  

i n t e r e s t  only  a r i s e s  where t h e r e  i s  a  person who is 

r e s i d e n t  i n  A lbe r t a  and who would have been a dependant 

had t h e  deceased d i ed  domiciled i n  Alber ta .  To avoid the  

problem of p o s s i b l e  c o n f l i c t i n g  o rde r s ,  t h e  Alber ta  cou r t  

should only  assume j u r i s d i c t i o n  where t h e  deceased has 

d ied  domiciled in a  j u r i s d i c t i o n  t h a t  l a c k s  l e g i s l a t i o n  

comparable t o  The Family Rel ief  A c t .  

A minor i ty  of our  Board does n o t  approve of t he  

proposed extended j u r i s d i c t i o n  i n  r e l a t i o n  t o  movables 

s i t u a t e d  in Alber ta .  These Board m e m b e r s  o b j e c t  t o  t he  

proposa l  i n  bo th  p r i n c i p l e  and p r a c t i c e  f o r  a  number 

o f  d i f f e r e n t  reasons.  One reason is t h a t  t h e  proposed 

extended j u r i s d i c t i o n  i s  an encroachment upon the  r u l e s  of 

t h e  c o n f l i c t  of laws t h a t  success ion t o  movables is 

governed by t h e  law of t h e  deceased ' s  domici le .  A r e l a t e d  

reason  i s  t h a t  it w i l l  i nc rease  t h e  d i f f i c u l t y  i n  ad- 

v i s i n g  a t e s t a t o r  in t h a t  an except ion  w i l l  be c r e a t e d  

t o  t he  r u l e  t h a t  it is t h e  law of t h e  domic i le  which a p p l i e s  

t o  movables. Another o b j e c t i o n  i s  t h a t  it w i l l  impose 

a  new d i f f i c u l t y  f o r  non-Alberta persona l  r e p r e s e n t a t i v e s .  

Where t he  deceased d i e s  domiciled o u t s i d e  Alber ta  owning 

movables in Albe r t a ,  it appears  thaf  because Alber ta  does 

n o t  l e v y  success ion  duty, it has been p o s s i b l e  f o r  non- 

Alber ta  pe r sona l  r e p r e s e n t a t i v e ~  t o  avoid r e s e a l i n g  or 

ob ta in ing  an a n c i l l a r y  g r a n t  i n  Alber ta .  Another objec- 

t i o n  is that  t h e  f o r e i g n  persona l  r e p r e s e n t a t i v e  w i l l  be 

a b l e  t o  remove movable proper ty  from Albe r t a  and t h e  

proposed extended j u r i s d i c t i o n  w i l l  no t  t h e r e f o r e  be 

e f f e c t i v e  in providing p r o t e c t i o n  f o r  t h e  r e s i d e n t  Alber ta  

dependant. A f u r t h e r  o b j e c t i o n  is t h e  lack of persona l  

j u r i s d i c t i o n  over t h e  fo re ign  pe r sona l  r e p r e s e n t a t i v e .  
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The ma jo r i t y  of our  Board b e l i e v e s  t h a t  t he  proposed 

extended j u r i s d i c t i o n  i s  j u s t i f i a b l e  as Alber ta  has  a v a l i d  

l e g i s l a t i v e  concern t o  p rov ide  p r o t e c t i o n  f o r  r e s i d e n t s  

o f  Alberta.  The m a j o r i t y  b e l i e v e s  t h a t  deference should 

be paid t o  c o n f l i c t  of  laws r u l e s  bu t  t h a t  such r u l e s  

should n o t  be regarded a s  s ac rosanc t .  The proposa l  is 

on ly  a modest i ncu r s ion  on the  c o n f l i c t  of laws r u l e  t h a t  

success ion  t o  movables i s  governed by t h e  law of t he  domici le  

o f  t h e  deceased. It i s  a modest change when compared with  

t h a t  of South A u s t r a l i a .  South A u s t r a l i a  i n  1972 confer red  

j u r i s d i c t i o n  on i t s  c o u r t  s o l e l y  on t h e  b a s i s  of pe r sona l  

p rope r ty  being s i t u a t e d  t h e r e .  The Law Reform C m i s s i o n  

o f  New South Wales has  recommended t h a t  j u r i s d i c t i o n  should 

be  assumed s o l e l y  on t h e  b a s i s  of s i t u s  of  any proper ty .  

The ma jo r i t y  concedes t h a t  i n  regard  t o  some t a n g i b l e  

pe r sona l  proper ty ,  t h e r e  i s  l i t t l e  t o  prevent  a f o r e i g n  

pe r sona l  r e p r e s e n t a t i v e  from coming t o  Alber ta  and 

removing the  proper ty .  However, a major p ropor t ion  of 

movables in t e r m s  of v a l u e  probably c o n s i s t  of such a s s e t s  

a s  shares ,  bonds and debts .  I f  t hey  have an  Albe r t a  s i t u s ,  

such a s s e t s  can on ly  be removed ou t  of  Alber ta  through the. 

a s s i s t a n c e  of an Albe r t a  r e s i d e n t .  The m a j o r i t y  t hus  

b e l i e v e s  t h a t  t h e  proposed extended j u r i s d i c t i o n  i n  regard 

t o  movables can be e f f e c t i v e  and t h e  fo re ign  pe r sona l  

r e p r e s e n t a t i v e  w i l l  have t h e  same i n c e n t i v e  t o  come t o  

Alber ta  t o  oppose an a p p l i c a t i o n  by an Alber ta  r e s i d e n t  

i n  regard  t o  A lbe r t a  movables a s  he p r e s e n t l y  has i n  regard 

t o  immovables. 

It would be d i f f i c u l t  t o  a s s e s s  how f r e q u e n t l y  the 

proposed extended j u r i s d i c t i o n  might be u t i l i z e d .  Alber ta  

i s  a province which has experienced an enormous in£ l u x  

o f  population.  There a r e ,  t h e r e f o r e ,  many persons  i n  



Alber ta  whose domic i le  of o r i g i n  i s  n o t  Alber ta .  The case  

o f  R e  C o r l e t  [1942] 3  D.L.R. 72 (Alta.  S.C.) i n d i c a t e s  how 

a person whose domic i le  of o r i g i n  i s  not  Alber ta  can render 

The Family Re l i e f  Act p r o t e c t i o n  nugatory. Wilfred Ewan 

C o r l e t  d ied  i n  December, 1935, i n  Calgary a f t e r  r e s i d i n g  

i n  Canada f o r  26 years .  I n  s p i t e  of  h i s  long res idence  

i n  Canada, and being c a l l e d  t o  t h e  Bar i n  A lbe r t a ,  it was 

he ld  t h a t  he was s t i l l  domiciled i n  t h e  Isle of Man, his 

domic i le  of o r i g i n ,  t o  which he expressed a  d e s i r e  t o  

r e t u r n  and had even made t e n t a t i v e  p lans  f o r  doing so 

( R e  Corlet and Isle of Man Bank (No. 2 ) ,  119381 3 D.L.R. 

800 ( A l t a .  S.C.) ) . A t  t h e  time of h i s  dea th ,  h i s  e n t i r e  

e s t a t e  cons i s t ed  of movables, some of which were sha re s  in 

W.E. C o r l e t  Co. Ltd. which owned e i g h t  l o t s  i n  Calgary. 

M r .  J u s t i c e  Howson consequently concluded t h a t  t he  Widows 

Rel ief  Act, R.S.A. 1922, c. 145 was i n a p p l i c a b l e  because 

the  deceased d i ed  domiciled i n  t h e  Isle o f  Man and there 

was no immovable proper ty  s i t u a t e d  i n  Alber ta .  

I t  m u l d  appear t h a t  i n  t h i s  ca se  t h e r e  was an 

a t t empt  t o  avoid t h e  p rov i s ions  of t h e  Widows Rel ie f  Act. 

I n  C o r l e t  v. I s le  of Man Bank Ltd., [19371 3 D.L.R. 163 

(Alta.  App. Div. ) , it w a s  necessary  t o  determine whether 

a n  ins t rument  s e t t l i n g  l i f e  insurance  p o l i c i e s  on t r u s t  

t o  become e f f e c t i v e  on t h e  dea th  of t h e  s e t t l o r ,  with 

a  power of r evoca t ion  reserved  t o  t h e  set t lor ,  was a  

t es tamentary  d i s p o s i t i o n  r equ i r ed  t o  be executed in 

accordance wi th  t h e  W i l l s  Act. It was he ld  t h a t  it was 

not .  Ford J . A .  s t a t e d  a t  p. 166 t h a t  " the  settler's 

i n t e n t i o n  t o  avoid,  escape o r  evade the payment of  

success ion  du ty  i n  Alber ta  o r  i n  Ontar io  and t o  prevent  

recourse  being had by h i s  widow t o  t h e  Widows Rel ie f  Act, 

R.S.A. 1922, c .  145, i s  of no s i g n i f i c a n c e  except  a s  



a s s i s t i n g  i n  f i nd ing  whether o r  n o t  t h e  t r u s t  ins t rument  

was o r  was n o t  of a tes tamentary  cha rac t e r .  " It  might 

a l s o  be noted t h a t  t h e  widow i n  t h i s  ca se  was no t  e n t i t l e d  

t o  a  l i f e  e s t a t e  i n  t h e  l a s t  home l i v e d  in with her  deceased 

husband a s  it was owned by a  company which he had in-  

corpora ted  ( R e  C o r l e t ,  [I9391 3 D.L.R. 798 (Alta.  S.C.) ) . 
The C o r l e t  case does  appear t o  r e p r e s e n t  a  case  where an 

extended j u r i s d i c t i o n  would have been b e n e f i c i a l .  

It may be t h a t  t he  occur rence  of t h i s  kind of avoid- 

ance i s  in f requent .  However, t h i s  does no t  mean t h a t  t h e  

i n j u s t i c e  should go unremedied. A person d i spos ing  of a l l  

h i s  e s t a t e  dur ing h i s  l i f e t i m e  t o  d e f e a t  an a p p l i c a t i o n  

under The Family Rel ief  A c t  i s  r e l a t i v e l y  r a r e .  We, 

however, have decided t h a t  t h i s  s i t u a t i o n  must be remedied. 

S i m i l a r l y ,  we b e l i e v e  t h a t  a  person who a t t empt s  t o  r e -  

t a i n  h i s  domici le  of o r i g i n ,  because t h a t  j u r i s d i c t i o n  

does n o t  have l e g i s l a t i o n  comparable t o  The Family 

Rel ie f  Act o r  who acqu i r e s  a  new domici le  of cho ice  i n  

a  j u r i s d i c t i o n  lack ing  such a  s t a t u t e ,  should no t  be a b l e  

t o  depr ive  dependants i n  A lbe r t a  from making an a p p l i c a t i o n  

i n  regard  t o  movables s i t u a t e d  i n  Alberta.  

The p re sen t  Family Re l i e f  Act does no t  have a  c o n f l i c t  

o f  laws provis ion .  We propose a  c o n f l i c t  of  laws s e c t i o n .  

Subsect ion (1) of t h i s  proposed s e c t i o n  w i l l  simply s t a t e  

t h e  e x i s t i n g  c o n f l i c t  of laws r u l e  which has been used 

t o  determine the  scope o f  our  l e g i s l a t i o n .  Subsect ion ( 2 )  

w i l l  provide f o r  t h e  proposed extended j u r i s d i c t i o n  i n  

favour of an Albe r t a  r e s i d e n t  i n  regard  t o  movables s i t u a t e d  

i n  Alber ta  where t h e  deceased d ied  domiciled o u t s i d e  Alber ta  

un le s s  t h e  l a w  of h i s  domic i le  makes p rov i s ion  f o r  anyone 

t o  apply t o  a  c o u r t  o r  judge f o r  an o rde r  f o r  maintenance 

t o  be pa id  o u t  of t he  e s t a t e  of  t h e  deceased.  



The proposed subsec t ion  (3) a t t empts  t o  a l l e v i a t e  t h e  

problems which arise when t h e r e  is  more than  one a p p l i c a t i o n  

i n  d i f f e r e n t  j u r i s d i c t i o n s  f o r  a maintenance o rde r  i n  regard 

t o  one e s t a t e .  This  problem a r i s e s  because t h e r e  i s  not  

one law which determines  t h e  success ion t o  a l l  p roper ty  

owned by the  deceased.  Subsect ion (3) proposes t h a t  

where a deceased d i d  n o t  d i e  domiciled i n  Alber ta  bu t  owned 

a n  interest i n  land in Alber ta ,  a judge should be ab l e  t o  

ad journ  an a p p l i c a t i o n  u n t i l  a similar a p p l i c a t i o n  made by 

a dependant i n  t h e  j u r i s d i c t i o n  i n  which t h e  deceased d ied  

domiciled has been concluded. It w i l l  permit  our c o u r t  

t o  assess more e f f e c t i v e l y  whether an o rde r  should be gran t -  

ed  by postponing a d e c i s i o n  u n t i l  any a p p l i c a t i o n  made i n  

t h e  domici le  of t h e  deceased has been concluded. The 

problem of t h e  l a c k  of i n t e g r a t i o n  of o r d e r s  was one of 

t h e  reasons  which l e d  t h e  Law Commission (England) t o  

advocate that  a c o n d i t i o n  precedent  t o  j u r i s d i c t i o n  should 

cont inue  t o  be t h a t  t h e  deceased d ied  domiciled i n  t he  

j u r i s d i c t i o n .  No t o t a l l y  s a t i s f a c t o r y  s o l u t i o n  i s  a v a i l -  

a b l e  a s  long a s  t h e r e  is more than one law of success ion 

a p p l i c a b l e  t o  a deceased ' s  e s t a t e .  Subsect ion (3)  w i l l ,  

i n  our  opinion,  a l l e v i a t e  some of t h e  problems. 

The proposed subsec t ion  ( 4 )  simply d e f i n e s  an i n t e r e s t  

i n  land and an i n t e r e s t  i n  movables a s  it i s  done i n  

subsec t ion  38 (1 )  of  The W i l l s  Act, R.S.A. 1970, c. 393. 

For t h e  purpose of c o n f l i c t  of  l a w s ,  t h e  d i v i s i o n  between 

an  i n t e r e s t  i n  land and an  i n t e r e s t  i n  movables i s  the  

r e l e v a n t  d i v i s i o n  of p rope r ty  r a t h e r  than  the  u sua l  

domestic d i v i s i o n  between r e a l t y  and persona l ty .  
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Recommendation #27  

T h a t  t h e  proposed  A c t  s h o u l d  p r o v i d e  t h a t :  

( I )  A dependan t  w h e t h e r  r e s i d e n t  i n  A l b e r t a  o r  
e l s e w h e r e  may make an  a p p l i c a t i o n  under  
s e c t i o n  3 i n  r egard  t o  an i n t e r e s t  i n  Zand 
s i t u a t e d  i n  A l b e r t a ,  o r  i n  r e g a r d  t o  a n  
i n t e r e s t  i n  movab le s ,  no m a t t e r  where  s u c h  
p r o p e r t y  i s  s i t u a t e d ,  i f  t h e  deceased  d i e d  
d o m i c i z e d  i n  A l b e r t a .  

( 2 )  A dependan t  r e s i d e n t  i n  A l b e r t a  a t  t h e  t i m e  
o f  t h e  d e c e a s e d ' s  d e a t h ,  may make an a p p l i c a -  
t i o n  u n d e r  s e c t i o n  3 i n  r e g a r d  t o  an i n t e r e s t  
i n  movables  s i t u a t e d  i n  A l b e r t a  a t  t h e  t i m e  
o f  t h e  d e c e a s e d ' s  d e a t h  e v e n  t hough  t h e  de-  
c eased  d i e d  d o m i c i l e d  o u t s i d e  A l b e r t a  unZess  
t h e  law o f  t h e  d o m i c i l e  o f  t h e  deceased  makes 
p r o v i s i o n  f o r  a  p e r s o n ,  w h e t h e r  o r  n o t  he  i s  
a  dependan t  under  t h i s  A c t ,  t o  app l y  t o  a  
c o u r t  o r  judge  f o r  an o r d e r  f o r  ma in t enance ,  
o t h e r  t h a n  an o r d e r  r e s t r i c t e d  t o  t h e  dura-  
t i o n  o f  a d m i n i s t r a t i o n ,  t o  b e  pa id  o u t  o f  t h e  
e s t a t e  o f  t h e  d e c e a s e d .  

( 3 )  Where t h e  deceased  d i d  n o t  d i e  d o m i c i l e d  
i n  A l b e r t a  b u t  owned an i n t e r e s t  i n  Zand 
s i t u a t e d  i n  A l b e r t a ,  a  judge may a d j o u r n  
an a p p z i c a t i o n  made under  s e c t i o n  3  u n t i l  
any a p p l i c a t i o n  made by  a  dependan t  under  
s i m i l a r  l e g i s l a t i o n  i n  t h e  j u r i s d i c t i o n  i n  
wh ich  t h e  deceased  d i e d  d o m i c i l e d  has  b e e n  
c o n c l u d e d .  

( 4 )  I n  t h i s  s e c t i o n ,  

( a )  an  i n t e r e s t  i n  land  i n c l u d e s  a  l e a s e h o l d  
e s t a t e  a s  w e l l  a s  a  f r e e h o l d  e s t a t e  i n  
l a n d ,  and any o t h e r  e s t a t e  o r  i n t e r e s t  
i n  land  w h e t h e r  t h e  e s t a t e  o r  
i n t e r e s t  i s  r e a l  p r o p e r t y  o r  i s  
p e r s o n a l  p r o p e r t y ;  

( b )  a n  i n t e r e s t  i n  movables  i n c l u d e s  
an  i n t e r e s t  i n  a  t a n g i b l e  o r  i n -  
t a n g i b l e  t h i n g  o t h e r  t h a n  l a n d ,  
and i n c Z u d e s  p e r s o n a l  p r o p e r t y  
o t h e r  t h a n  an e s t a t e  o r  i n t e r e s t  
i n  Zand. 

[ s .  4(1) to ( 4 ) l  



XVI I 

COSTS AS A DETERRENT TO APPLYING 

UNDER THE ACT 

Subsect ion 1 4 ( 4 )  of t h e  p r e s e n t  Act provides  t h a t  

where t he  value of t h e  e s t a t e  is  less than  $5,000, no 

c o s t s  of o r  i n c i d e n t a l  t o  an a p p l i c a t i o n  should be awarded 

o u t  of  t h e  e s t a t e ,  except  f o r  t he  e x e c u t o r ' s  o r  adminis t ra-  

t o r ' s  cos t s .  This p rov i s ion  has  been c a r r i e d  forward 

from The T e s t a t o r s  Family Maintenance Act, S.A. 1 9 4 7 ,  

c .  1 2 ,  i n  which it was subsec t ion  13 ( 4 ) .  The Uniform 

Dependants' Rel ief  Act does no t  con ta in  any provis ion  

about  cos t s .  Only t h e  provinces  of Saskatchewan, Ontar io  

and t h e  Yukon T e r r i t o r y  have s e c t i o n s  r e f e r r i n g  t o  c o s t s  

i n  t h e i r  s t a t u t e s .  These s e c t i o n s  do not  l i m i t  t h e  

d i s c r e t i o n  of a  judge i n  awarding c o s t s  i n  small  e s t a t e s .  

The purpose of t h e  Alber ta  subsec t ion  1 4  ( 4 )  i s  probably 

t o  discourage c la ims  which might d e p l e t e  small  e s t a t e s .  

We do no t  b e l i e v e  t h a t  a  c o s t  d e t e r r e n t  should be 

e x p l i c i t l y  included i n  t h e  s t a t u t e .  Costs  should be l e f t  

t o  t h e  d i s c r e t i o n  of t h e  judge. I f  it is  an unmeri tor ious  

a p p l i c a t i o n  which c l e a r l y  should no t  have been made, the  

judge may pena l i ze  t h e  a p p l i c a n t  whether it is  a  smal l  o r  

l a r g e  e s t a t e  by d e c l i n i n g  t o  order  c o s t s  ou t  of t he  e s t a t e  

o r  by awarding c o s t s  a g a i n s t  t he  app l i can t .  I f  it is  

a  mer i to r ious  c la im,  t h e  judge should not  be depr ived of 

h i s  d i s c r e t i o n  t o  o rde r  c o s t s  o u t  of t h e  e s t a t e  simply 

because t h e  e s t a t e  i s  small .  I f ,  i n  t he  ca se  of a  meri- 

t o r i o u s  a p p l i c a t i o n ,  t h e  e s t a t e  i s  s o  smal l  t h a t  a l l  

t h e  e s t a t e  is awarded a s  zi lump sum t o  t he  a p p l i c a n t ,  the  

a p p l i c a n t  i n  e f f e c t  bea r s  t h e  c o s t s  of t h e  a p p l i c a t i o n .  

I f  it is a  mer i to r ious  a p p l i c a t i o n  i n  regard t o  a  small  



e s t a t e  b u t  n o t  a l l  t h e  e s t a t e  is awarded t o  the  a p p l i c a n t ,  

w e  can see no reason why c o s t s  of t h e  a p p l i c a t i o n  should 

n o t  be borne by t h e  e s t a t e .  I n  a d d i t i o n ,  we a r e  gene ra l ly  

opposed t o  t he  i n t r o d u c t i o n  of a r b i t r a r y  l i m i t a t i o n s  

u n l e s s  they a r e  necessary.  W e  can see  no r e a l l y  u s e f u l  

purpose i n  d i s t i n g u i s h i n g  between a  n e t  e s t a t e  f o r  

p roba te  o r  a d m i n i s t r a t i o n  f e e s  which amounts t o  $4,999 

and one which amounts t o  $5 ,000  o r  more. The awarding 

o f  c o s t s  should n o t  be based on a  monetary d i s t i n c t i o n .  

We be l i eve  t h a t  c o s t s  should be in the  d i s c r e t i o n  of t he  

judge i n  both  smal l  and l a r g e  e s t a t e s .  

Recommendation #28 

T h a t  t h e  proposed A c t  s h o u l d  n o t  have  a  s e c t i o n  
deaZ ing  w i t h  c o s t s  f o r  smaZZ e s t a t e s .  C o s t s  
s h o u l d  b e  i n  t h e  d i s c r e t i o n  o f  t h e  judge f o r  
a lZ  e s t a t e s .  



X V I  I I 

THE CROWN AND THE FAMILY R E L I E F  ACT 

Under t h e  p r e s e n t  Family Rel ief  Act, subsec t ion  1 2  (2) 

provides  t h a t  " H e r  Majesty i s  bound by t h e  p rov i s ions  of 

t h i s  sec t ion" .  The s e c t i o n  t o  which Her Majesty is bound 

i s  t h e  s e c t i o n  t h a t  provides  t h a t  t he  o rde r  changes the  

w i l l  a s  a t  t h e  d a t e  of t h e  deceased ' s  death.  This would 

no longer be s u f f i c i e n t  under our proposed Act. A deceased 

might d i e  i n t e s t a t e  and a s  a r e s u l t  of The Ult imate Heir 

A c t ,  R.S.A. 1970, c. 376, a s  amended by The U n i v e r s i t i e s  

Amendment Act, 1973, S.A. 1973, c. 58, s. 17, h i s  p roper ty  

might pass  t o  t he  Crown i n  r i g h t  of  Alber ta  even though 

t h e r e  is a dependant under our  proposed s e c t i o n  2 ( c )  ( v ) .  

A dependant under t h i s  p rov i s ion  i s  "a person under t he  age 

o f  18 t o  whom the deceased has demonstrated a s e t t l e d  

i n t e n t i o n  of t r e a t i n g  a s  though he were h i s  own ch i ld . .  . . " 
Such a person might n o t  bear  any blood r e l a t i o n s h i p  t o  t h e  

deceased and t h e r e f o r e  might no t  q u a l i f y  a s  a next  of kin 

o f  t h e  deceased. I t  i s  p o s s i b l e  t h a t  t h e  deceased might 

d i e  i n t e s t a t e  wi thout  nex t  of k in  and the  Crown i n  r i g h t  

o f  A lbe r t a  would t ake  even though t h e r e  was a dependant 

under t h e  proposed new Family Rel ief  Act. I f  t h e  deceased 

d i e d  i n t e s t a t e  and is survived s o l e l y  by a former spouse 

who has  a s u b s i s t i n g  o rde r  i n  her favour a g a i n s t  t he  deceased,  

t h e  Crown i n  r i g h t  of  A lbe r t a  would again take  even though 

t h e r e  is  a dependant under our  proposed A c t .  This might 

have occurred under our p r e s e n t  Act but  only i n  t he  very 

l i m i t e d  c i rcumstances  of t h e  type  of void marr iages  pro- 

v ided  f o r  in s e c t i o n  3. The p r o b a b i l i t y  of t he  Crown 

t a k i n g  a s  the u l t i m a t e  h e i r  even though t h e  deceased is 

surv ived  by a dependant would be increased  cons iderab ly  

under our  proposed Act. 



To prevent  t h e  p o s s i b i l i t y  of  t h e  Crown i n  r i g h t  of 

A lbe r t a  t ak ing  a s  t h e  u l t i m a t e  h e i r  where t h e  deceased 

i s  survived by a dependant, we make tw proposals .  We 

b e l i e v e  t h a t  t h e r e  should be a s e p a r a t e  s e c t i o n  which pro- 

v i d e s  t h a t  t h e  Crown i s  bound by t h e  whole Act and no t  simply 

by a s e c t i o n  of t h e  Act. W e  a l s o  th ink  t h a t  t h e  p r e s e n t  

s e c t i o n  12 should be r e c a s t  so a s  t o  apply both  t o  t he  case  

i n  which t h e  deceased d i e s  w i th  a w i l l  and where he d i e s  

i n t e s t a t e .  The proposed s e c t i o n  would provide t h a t  an order  

made under t h e  Act has  e f f e c t  from the  d a t e  of the  deceased ' s  

d e a t h  and i f  he d i e s  i n t e s t a t e  a s  though The I n t e s t a t e  

Succession Act had been amended t o  g ive  e f f e c t  t o  t h e  pro- 

v i s i o n s  of t h e  order .  

Recommendation # 2 9  

T h a t  t h e  p r o p o s e d  A c t  s h o u l d  h a v e  t o  s e p a r a t e  
s e c t i o n s  p r o v i d i n g  t h a t :  

(1) The Crown i s  bound  b y  t h i s  A c t .  

[ s .  261 

( 2 )  Where an o r d e r  i s  made u n d e r  t h i s  A c t  t h e n  
f o r  a Z l  p u r p o s e s  t h e  o r d e r  h a s  e f f e c t  a s  
f rom t h e  d a t e  o f  t h e  d e c e a s e d ' s  d e a t h  and  

( a )  t h e  w i l t ,  i f  a n y ,  h a s  e f f e c t  f r o m  
t h a t  d a t e  a s  i f  i t  had b e e n  e x e c u t e d  
w i t h  s u c h  v a r i a t i o n s  a s  a r e  n e c e s s a r y  
t o  g i v e  e f f e c t  t o  t h e  p r o v i s i o n s  o f  
t h e  o r d e r  and 

( b )  t h e  i n t e s t a c y ,  i f  a n y ,  h a s  e f f e c t  
f rom t h a t  d a t e  a s  i f  The  I n t e s t a t e  
S u c c e s s i o n  A c t  had b e e n  amended t o  
g i v e  e f f e c t  t o  t h e  p r o v i s i o n s  o f  t h e  
o r d e r .  

[ s .  141 



X I X  

PROVISIONS CARRIED FORWARD 

INTO THE NEW ACT 

We have p rev ious ly  s t a t e d  t h a t  we b e l i e v e  t h a t  the  

p r e s e n t  Family Re l i e f  Act i s  a b a s i c a l l y  sound s t a t u t e .  

We have a s  a r e s u l t  simply made some recommendations 

f o r  improvement inc lud ing  expanding t h e  ca tegory  of 

persons  who q u a l i f y  a s  dependants and making it more 

d i f f i c u l t  f o r  persons  t o  evade the  p o l i c y  of t he  Act. 

There a r e  many p rov i s ions  which we b e l i e v e  should 

simply be c a r r i e d  forward i n t o  t he  new s t a t u t e .  I n  

two s e c t i o n s ,  we have made minor changes i n  d r a f t i n g  

which we b e l i e v e  w i l l  h e lp  t o  c l a r i f y  t h e  meaning of 

t h e  s ec t ions .  A s  t h e r e  i s  no change i n  substance,  we 

t h i n k  t h a t  s e p a r a t e  cons ide ra t ion  of t hese  s e c t i o n s  is 

unnecessary. The fo l lowing  sec t ions ,  i n  our opinion,  

should be contained i n  t he  new Act. 

Sec t ion  of t h e  Brief  Descr ip t ion  of Sec t ion  of the  

p r e s e n t  Family t h e  purpose of t he  proposed Family 

Re l i e f  A c t  Sec t ion  Rel ief  A c t  

Evidence of deceased ' s 3 ( 4 )  

reason f o r  making d i s -  

p o s i t i o n  i n  w i l l  o r  no t  

making adequate pro- 

v i s i o n  f o r  dependant 

may be admit ted by 

judge . 



Sec t ion  of t h e  

p r e s e n t  Family 

Re l i e f  A c t  

Br ief  Descr ip t ion  of 

t he  purpose of t h e  

Sec t ion  

Weight t o  be given t o  

deceased ' s  reasons  f o r  

making w i l l .  

Order may impose condi- 

t i o n s  o r  r e s t r i c t i o n s .  

Necessary d i r e c t i o n s  

pursuant  t o  an o rde r  of 

t r a n s f e r  o r  assignment 

of proper ty .  

Addi t iona l  powers of a 

judge. 

Judge, a f t e r  making an 

order  in favour of a 

dependant dur ing  whose 

l i f e  the  w i l l  provides  

f o r  postponement of d i s -  

t r i b u t i o n  of t he  e s t a t e ,  

i s  empowered t o  o rder  

immediate d i s t r i b u t i o n  

of res idue .  

No mortgage charge o r  

assignment of an a n t i c i -  

pated o rde r  is  v a l i d .  

Mode of making app l i ca -  

t i o n .  

Sec t ion  of t he  

proposed Family 

Rel ief  Act 



Sect ion  of t h e  

p re sen t  Family 

Rel ief  Act 

Br ie f  Descr ip t ion  of Sec t ion  of the  

t h e  purposes of t h e  proposed Family 

Sec t ion  Rel ie f  Act 

S i t u a t i o n  i n  which t h e r e  16 

i s  no o b l i g a t i o n  on Publ ic  

T rus t ee  o r  guardian t o  

apply  on behalf  of a  

c h i l d .  

Time f o r  making appl ica -  17 ( I ) ,  (2)  

t i on .  

Procedure i n  r e l a t i o n  t o  18 ( 1 1 ,  (2 )  

an a p p l i c a t i o n  f o r  an 

order .  

No d i s t r i b u t i o n  of e s t a t e  1 9  ( 1 1 ,  ( 2 ) ,  (3 )  

u n t i l  t he  l apse  of s i x  

months from the  d e a t h  of 

deceased except f o r  reason- 

ab l e  advances t o  dependants 

who are b e n e f i c i a r i e s .  

Af t e r  n o t i c e  of an app l i -  2 0 ( 1 ) ,  (21, (3 )  

c a t i o n ,  no d i s t r i b u t i o n  of 

t h e  e s t a t e  otherwise  than 

i n  accordance wi th  t h e  

order .  

Mode of Enforcement of 2  3  

order .  

C e r t i f i e d  copy of o rde r  2  4 

t o  be f i l e d  wi th  t h e  

c l e r k  o f  t h e  cou r t .  

Appeal t o  t he  Appel la te  25 ( I ) ,  ( 2 )  

Div is ion  of t he  Supreme 

Court of Alber ta .  



Recommendation #30 

T h a t  t h e  a b o v e - m e n t i o n e d  s e c t i o n s  s h o u l d  b e  
c o n t a i n e d  i n  t h e  p r o p o s e d  A c t  i n  t h e  form i n  
w h i c h  t h e y  a p p e a r  i n  A p p e n d i x  A t o  t h i s  R e p o r t .  

TRANSITIONAL P R O V I S I O N  

A s  t h e r e  a r e  some f e a t u r e s  of t he  proposed Act which 

a r e  remedial  i n  n a t u r e ,  it might be argued t h a t  t h e r e  is  

no need t o  r e s t r i c t  i t s  a p p l i c a t i o n  t o  e s t a t e s  of persons 

who d i e  a f t e r  t he  A c t  comes i n t o  force .  We a r e  a l s o  mind- 

f u l  of t h e  u n d e s i r a b i l i t y  of  having t o  r e f e r  years  l a t e r  

t o  a  repealed s t a t u t e  t o  cover a  l a t e  a p p l i c a t i o n  or an 

a p p l i c a t i o n  f o r  v a r i a t i o n  of an e x i s t i n g  order  in regard t o  

t h e  e s t a t e  of  a  person who d i ed  before  t he  coming i n t o  fo rce  

o f  the  proposed A c t .  However, t h e  proposed Act would confer  

t h e  s t a t u s  of  a  dependant on persons  who p r e s e n t l y  do not  

have a  r i g h t  t o  app ly  f o r  r e l i e f  out  of  t h e  e s t a t e  of a  

deceased person. For t h a t  reason,  we b e l i e v e  t h a t  t he  

proposed A c t  should apply  on ly  t o  e s t a t e s  of  persons  who 

d i e  a f t e r  t h e  coming i n t o  f o r c e  of t he  proposed Act. We 

a l s o  th ink  t h a t  t h e  p r e s e n t  Act should be repea led  bu t  t h a t  

it should be preserved  where an a p p l i c a t i o n  is made f o r  

p rov i s ion  from an e s t a t e  of  a  person who has d ied  p r i o r  t o  

t h e  coming i n t o  f o r c e  of t h e  proposed Act. The p r e s e n t  Act 

should a l s o  be preserved where an a p p l i c a t i o n  f o r  v a r i a t i o n  

o f  an order  i s  made in r ega rd  t o  t he  e s t a t e  of a  person 

who d ied  p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t he  proposed Act. 

I t  should a l s o  be noted t h a t  t h e  proposed Act w i l l  not  

become f u l l y  o p e r a t i v e  even i n  cases  where t he  death  occurs  

a f t e r  t he  coming i n t o  f o r c e  of t h e  new A c t .  Sec t ion  22 

a t t empt s  t o  cope wi th  t h e  problem of t he  evasion of the 

p o l i c y  of t he  A c t  p r e sen ted  by " w i l l  s u b s t i t u t e s "  and un- 

reasonably l a r g e  d i s p o s i t i o n s  of p roper ty  between persons  

who a r e  n o t  d e a l i n g  a t  arm's  length.  Subsect ion 22(16) 

provides  t h a t  t h e  s e c t i o n  does n o t  apply t o  any t r a n s f e r  o r  

des igna t ion  made b e f o r e  t h e  coming i n t o  f o r c e  of t h i s  Act. 



16 1 

The purpose behind t h i s  subsec t ion  is t o  prevent  ves ted  
p rope r ty  r i g h t s  from being r e t r o a c t i v e l y  a f f e c t e d  r e g a r d l e s s  

o f  when t h e  deceased d i e s .  

T h a t  t h e  p r o p o s e d  A c t  shouZd c o n t a i n  t h e  foZZowing 
p r o v i s i o n :  

( 1 )  T h i s  A c t  a p p l i e s  t o  a n  a p p l i c a t i o n  made f o r  
p r o v i s i o n  from t h e  e s t a t e  o f  a  p e r s o n  who 
d i e s  a f t e r  t h e  coming i n t o  f o r c e  o f  t h i s  
A c t .  

1 2 )  S u b j e c t  t o  s u b s e c t i o n  1 3 ) ,  The  FamiZy R e l i e f  
A c t  b e i n g  c h a p t e r  134  o f  t h e  R e v i s e d  S t a t u t e s  
1970 i s  r e p e a z e d .  

( 3 1  T h e  FamiZy R e l i e f  A c t  r e p e a l e d  b y  s u b s e c t i o n  
( 2 1  c o n t i n u e s  i n  f o r c e  a s  i f  u n r e p e a l e d  w h e r e  
e i t h e r  a n  a p p l i c a t i o n  i s  made f o r  p r o v i s i o n  
from a n  e s t a t e  o r  a n  a p p l i c a t i o n  f o r  v a r i a -  
t i o n  o f  a n  e x i s t i n g  o r d e r  i s  made and t h e  
p e r s o n  whose  e s t a t e  i s  a f f e c t e d  d i e d  p r i o r  
t o  t h e  coming  i n t o  f o r c e  o f  t h i s  A c t .  

W .  F. BOWKER 

MARGARET DONNELLY 

R .  P .  FRASER 

W. H .  HURLBURT 

J. P .  S .  McLAREN 

ELLEN P I C A R D  

W. A.  STEVENSON 

W .  E .  WILSON 

BY: ,~ 

L&dL&L 
DIRECTOR 

June,  1 9 7 8  



CROSS REFERENCE BETWEEN RECOMMENDATIONS AND 

PROPOSED ACT AND OTHER APPENDICES 

(References t o  Sec t ions  a r e  t o  Sec t ions  i n  
t h e  Proposed A c t  i n  Appendix A) 

Recommendation Page Sub jec t  Reference i n  
NO. No. Appendix 

1 31 Spouse i s  a Sec. 2 ( c )  (i) 
dependant 

35 Chi ldren a r e  Sec. 2 ( c )  (ii) 
dependants & (iii) 

36 Child i nc ludes  Sec. 2 ( b )  (ii) 
c h i l d  born ou t  & (iii) 
of wedlock 

4 37 Child i nc ludes  Sec. 2 (b )  (i) 
a posthumous 
c h i l d  

3 9 Disabled a d u l t  Sec. 2 (c )  ( i v )  
c h i l d  i s  a dependant 

4 4 F i n a n c i a l  respon- Sec. 3 ( 3 )  (h )  
s i b i l i t y  assumed 
by a government i s  
a f a c t o r  i n  making 
an o rde r  

4 7 Chi ld  whom t h e  Sec. 2 ( c )  (v )  
deceased t r e a t e d  a s  
h i s  own c h i l d  i s  a 
dependant 

5 3 Former spouse wi th  Sec. 2 ( c )  ( v i )  
a suppor t  o rde r  o r  
agreement i s  a 
dependant 

5 4 Spouse inc ludes  Sec. 2 ( g )  (ii) 
some persons  who 
have en t e red  i n t o  
a vo id  marr iage 



Recommendation Page 
NO. NO. Subjec t  

Reference i n  
Appendix 

5 6 Spouse inc ludes  Sec. 2 ( g )  (i) 
p a r t i e s  t o  a v a l i d  
polygamous marr iage 

11 5 8 Dependant inc ludes  Sec. 2 ( c )  ( v i i )  
a  p a r e n t  o r  grand- 
p a r e n t  who was 
dependent f o r  t h r e e  
y e a r s  

Order f o r  proper  Sec. 3 (1) 
maintenance and sup- 
p o r t  may be made i f  
dependants l ack  such 
suppor t  

Fac to r s  t o  be con- Sec. 3 (3 )  
s i d e r e d  i n  making 
an o r d e r  

T i m e  f o r  determining Sec. 3 ( 2 )  
whether dependants 
have proper  suppor t  
i s  t i m e  of  hear ing  

Extended d e f i n i t i o n  
of " t e s t a t o r "  and 
" w i l l "  should n o t  
appear 

Power t o  o rde r  acqui-  Sec. 6 ( 2 )  (d )  
s i t i o n  of p roper ty  

Suspensory o rde r  may Sec. 5 
be made 

In t e r im  o rde r  may be Sec. 8 
made 

Duration of an o rde r  Sec. 7 
f o r  p e r i o d i c  payments 
and t h e  r e l a t i o n s h i p  
of o t h e r  o r d e r s  

Incidence of an o r d e r  Sec. 11 

Var i a t i on  of an o r d e r  Sec. 9 



~ecomrnendation Page 
No. NO. - 

Reference i n  
Sub jec t  Appendix 

Proper ty  a v a i l a b l e  Sec. 1 7  (3 )  
f o r  a  l a t e  appl ica -  
t i o n  o r  on v a r i a t i o n  

J u r i s d i c t i o n  n o t  Sec. 3  ( 6 )  
ous t ed  by agreement 
o r  waiver 

Cont rac t s  t o  l eave  Sec. 21 
p rope r ty  by w i l l  

Benef ic ia ry  of a  Sec. 22 
" w i l l  s u b s t i t u t e "  o r  
an unreasonably l a r g e  
d i s p o s i t i o n  may be 
made l i a b l e  where n e t  
e s t a t e  i s  i n s u f f i c i e n t  

N o t i f i c a t i o n  of App. B & C 
dependants 

C o n f l i c t  of laws Sec. 4 

No p rov i s ion  f o r  a  
c o s t  d e t e r r e n t  f o r  
smal l  e s t a t e s  

E f f e c t  of an o rde r  Sec. 26 & 
on t h e  Crown, a  w i l l  Sec. 1 4  
and t h e  r u l e s  of 
i n t e s t a t e  success ion  

Sec t ions  t o  be ca r -  Sec. 3 ( 4 )  
r i e d  over  t o  proposed 3 ( 5 )  
~ c t  6 ( 1 )  

6 ( 3 )  
10 
12 
13 
1 5 ( 1 )  ( 2 )  & ( 3 )  



APPENDIX A 

The Family Rel ief  Act 

1. This  A c t  may be c i t e d  a s  The Family Re l i e f  Act. 

2 .  I n  t h i s  A c t ,  

( a )  " a p p l i c a t i o n "  means an a p p l i c a t i o n  f o r  

maintenance and support  under t h i s  A c t ;  

(b )  " c h i l d "  i nc ludes  

(i) a  c h i l d  of t h e  deceased born a f t e r  t he  

death  of t h e  deceased, and 

(ii) a  c h i l d  born ou t  of wedlock, s u b j e c t  t o  

The S t a t u s  of Children A c t ;  

A l t e r n a t i v e  

(b)  ( u n t i l  The S t a t u s  of Children Act is passed,  

o r ,  i n  t h e  even t  t h a t  it i s  n o t )  

" ch i ld"  i nc ludes  

(i) a  c h i l d  of t h e  deceased born a f t e r  t h e  

d e a t h  o f  t h e  deceased, 

( i i )  a c h i l d  born o u t  of wedlock t o  a  

man now deceased who 

(A) has  acknowledged t h e  p a t e r n i t y  of 

t h e  c h i l d ,  o r  

(B) has been dec la red  t o  be the  f a t h e r  

of  t h e  c h i l d  by an o rde r  under T& 

Maintenance and Recovery Act o r  any 

p r i o r  Act providing f o r  a f f i l i a t i o n  

o r  p a t e r n i t y  o rders ,  o r  

(C) has  r e g u l a r l y  supported the  c h i l d  i n  

circumstances g iv ing  r i s e  t o  t he  

i n fe rence  t h a t  t h e  deceased con- 

s ide red  himself t o  be t h e  f a t h e r  

of t h e  c h i l d ,  and 

(iii) a  c h i l d  born o u t  of wedlock t o  a  woman 

now deceased;  



(c)  "dependant" means 

(i) the  spouse of t h e  deceased,  

(ii) a c h i l d  of t h e  deceased who i s  under the  

age o f  18 a t  the  t ime of t h e  deceased ' s  

death ,  

(iii) a c h i l d  of t he  deceased under t h e  age of 

23  a t  t h e  t ime of t h e  deceased ' s  dea th  

who has n o t  completed h i s  educat ion o r  h i s  

t e c h n i c a l  o r  voca t iona l  t r a i n i n g  and was 

dependent on the  deceased a t  t he  t i m e  of 

t h e  deceased ' s  dea th ,  o r  would have been 

dependent had the  deceased survived,  

( i v )  a c h i l d  of t h e  deceased who i s  18 years  

of age o r  over a t  t h e  t i m e  of t h e  

deceased 's  dea th  and unable by reason 

of mental  or phys i ca l  d i s a b i l i t y  t o  earn 

a reasonable  l i v e l i h o o d ,  

(v) a person under t h e  age of 18 t o  whom t h e  

deceased has demonstrated a s e t t l e d  

i n t e n t i o n  of t r e a t i n g  a s  though he were 

h i s  own c h i l d  and who was wholly o r  

p a r t i a l l y  dependent upon t h e  deceased f o r  

maintenance a t  t he  t ime of t h e  deceased ' s  

death ,  bu t  does n o t  inc lude  a person 

placed i n  a f o s t e r  home f o r  compensation, 

(vi) a person whose marriage t o  t he  deceased 

was te rmina ted  o r  dec l a red  void by a 

decree  abso lu t e  of  d ivorce  o r  a decree  

o r  d e c l a r a t i o n  of n u l l i t y  of marriage and 

i n  whose favour an order  o r  agreement 

f o r  maintenance o r  support  was s u b s i s t i n g  

immediately p r i o r  t o  t h e  deceased'  s death ,  

o r  i n  whose favour ,  i n  t h e  opinion of t h e  judge, 

an o rde r  of suppor t  would have been g ran ted ,  

provided t h a t  an a p p l i c a t i o n  f o r  t h e  o rde r  



had been made b u t  n o t  determined dur ing  the  
l i f e t i m e  of t h e  deceased,  

( v i i )  a  p a r e n t  o r  grandparent  of t h e  deceased 

who, f o r  a  per iod  of a t  l e a s t  t h r e e  

y e a r s  immediately p r i o r  t o  t h e  d a t e  of 

t h e  d e a t h  of t h e  deceased, was dependent 

upon t h e  deceased f o r  maintenance and 

suppor t  ; 

(d)  "judge" means a  judge of the  Supreme Court; 

( e )  " l e t t e r s  p roba te"  and " l e t t e r s  of adminis t ra -  

t i o n "  i nc lude  let ters probate ,  l e t t e r s  of 

a d m i n i s t r a t i o n  o r  o t h e r  l e g a l  documents pur- 

po r t i ng  t o  be of t h e  same l e g a l  na tu re  gran t -  

ed by a  c o u r t  i n  another  j u r i s d i c t i o n  and 

r e sea l ed  i n  t h i s  province;  

( f  ) "Publ ic  Trus tee"  means the  Publ ic  Trus tee  

appointed pursuant  t o  The Publ ic  Trus tee  Act; 

(g )  "spouse" i nc ludes  

(i) a  person whose marriage t o  t h e  deceased 

was e n t e r e d  i n t o  under a  law which per- 

mi t t ed  polygamy, whether o r  not  e i t h e r  

p a r t y  t o  it has, or a t  t h e  t ime of t h e  

marr iage o r  t h e r e a f t e r  had, a  spouse o the r  

than  t h e  o t h e r  par ty ,  

(ii) a  person whose marr iage t o  t h e  deceased 

was void  i f  such person d id  n o t  know o r  

had no reason  t o  b e l i e v e  t h e  marr iage 

was void;  

3 .  (1) Where, upon t h e  a p p l i c a t i o n  by o r  on behalf of 

t h e  dependants o r  any of them, it appears  t o  a  judge 

t h a t  t he  dependants o r  any of them do no t  have 

proper maintenance and support  e i t h e r  from t h e  

e s t a t e  of t h e  deceased o r  otherwise ,  t he  judge may 

i n  h i s  d i s c r e t i o n ,  notwiths tanding t h e  p rov i s ions  



of t h e  w i l l  o r  t he  law r e l a t i n g  t o  i n t e s t a c y ,  

o rder  t h a t  such p rov i s ion  a s  he deems adequate 

be made ou t  of  t h e  e s t a t e  of t h e  akceased f o r  t he  

proper maintenance and support  of t h e  dependants  

o r  any of them. 

( 2 )  I n  determining whether t he  dependants o r  any 

of them do n o t  have proper  maintenance and suppor t ,  

t h e  judge s h a l l  have regard  t o  t he  c i rcumstances  

enumerated i n  subsec t ion  ( 3 )  a s  they e x i s t  a t  t he  

d a t e  of t h e  hear ing  of t he  app l i ca t ion .  

( 3 )  Upon t h e  hear ing  of an a p p l i c a t i o n  under t h i s  

Act t he  judge s h a l l  cons ider  a l l  ma t t e r s  t h a t  should 

be taken i n t o  account,  including:  

( a )  t he  f i n a n c i a l  r e sou rces  which t h e  

dependant has  and is  l i k e l y  t o  have i n  

t h e  immediate f u t u r e ,  and, i n  t he  ca se  of a 

spouse,  any b e n e f i t s  t o  which a spouse i s  en- 

t i t l e d  under t h e  p rov i s ions  of The Dower 

Act - and The Matrimonial Proper ty  Act; 

(b )  t he  a s s e t s  which t h e  dependant is en- 

t i t l e d  t o  r e c e i v e  from the  e s t a t e  of 

t he  deceased otherwise  than by an order  

under t h i s  Act; 

(c)  the  age and h e a l t h  of t he  dependant; 

(d )  the  c l a ims  which any o the r  dependant o r  

any o t h e r  person has upon the  e s t a t e ;  

(e) any p rov i s ion  which the  deceased while 

l i v i n g  has made f o r  t he  dependant and 

f o r  any o t h e r  dependants; 

( f )  the  conduct  of  t h e  dependant i n  r e l a t i o n  

to t h e  deceased;  



(g)  any agreement between t h e  deceased and 

the  dependant; 

(h )  t he  f i n a n c i a l  r e s p o n s i b i l i t y  assumed by 

a government f o r  a menta l ly  o r  p h y s i c a l l y  

d i sab l ed  dependant; 

(i) t h e  va lue  of t he  p rope r ty  pass ing  on 

t h e  dea th  of  t h e  deceased and t h e  

proper ty  r e f e r r e d  t o  i n  s e c t i o n  

2 2 ( 1 )  (b); 

( j )  t he  needs of t h e  dependant, in determining 

which t h e  judge may have regard  t o  t he  

dependant ' s  p r i o r  s tandard  of l i v i n g ;  

(k )  any t r a n s f e r  of p roper ty  by a dependant 

a f t e r  t h e  dea th  of t h e  deceased a t  less 

than f a i r  market value .  

( 4 )  The judge upon t h e  hear ing  of t he  a p p l i c a t i o n  

( a )  may i n  a d d i t i o n  t o  t he  evidence adduced 

by t h e  p a r t i e s  appearing d i r e c t  such o the r  

evidence t o  be given a s  he deems necessary  

o r  proper ,  and 

(b)  may accep t  such evidence a s  he deems 

proper of t h e  deceased 's  reasons ,  so f a r  

a s  a s c e r t a i n a b l e ,  

(i) f o r  making the  d i s p o s i t i o n s  made by 

h i s  w i l l ,  o r  

(ii) f o r  n o t  making adequate p rov i s ion  f o r  

a dependant, 

i nc lud ing  any s ta tement  in  w r i t i n g  signed 

by t h e  deceased. 

(5 )  I n  a s s e s s i n g  the  weight t o  be given t o  a 

s ta tement  r e f e r r e d  t o  i n  subsect ion ( 4 ) ,  c l a u s e  ( b ) ,  

t h e  judge s h a l l  have regard t o  a l l  t h e  c i rcumstances  



from which any i n f e r e n c e  can reasonably be drawn 

a s  t o  t h e  accuracy o r  otherwise  of t h e  s ta tement .  

( 6 )  An  o rde r  may be made notwiths tanding any 

agreement o r  waiver i n  regard  t o  t h i s  Act. 

4 .  (1) A dependant whether r e s i d e n t  i n  A lbe r t a  o r  

elsewhere may make an a p p l i c a t i o n  under s e c t i o n  3  

i n  regard  t o  an i n t e r e s t  i n  land s i t u a t e d  i n  Alber ta ,  

o r  i n  r ega rd  t o  an i n t e r e s t  i n  movables, no mat te r  

where such p r o p e r t y  i s  s i t u a t e d ,  i f  t h e  deceased died 

domiciled i n  Alber ta .  

( 2 )  A dependant r e s i d e n t  i n  Alber ta  a t  the  time of 

t h e  deceased ' s  dea th ,  may make an a p p l i c a t i o n  under 

s e c t i o n  3  i n  regard  t o  an i n t e r e s t  i n  movables 

s i t u a t e d  i n  A lbe r t a  a t  t h e  t i m e  of t he  deceased ' s  

dea th  even though t h e  deceased d ied  domiciled o u t s i d e  

A lbe r t a  un le s s  t h e  law of t h e  domicile of  t h e  deceased 

makes p rov i s ion  f o r  a  person ,  whether o r  n o t  he i s  a  

dependant under t h i s  Act,  t o  apply t o  a  c o u r t  o r  judge 

f o r  an o r d e r  f o r  maintenance,  o t h e r  than an o r d e r  r e -  

s t r i c t e d  t o  t he  du ra t ion  of admin i s t r a t i on ,  t o  be pa id  

o u t  of  t h e  e s t a t e  of t h e  deceased.  

(3)  Where t h e  deceased d i d  n o t  d i e  domiciled i n  

Alber ta  bu t  owned an i n t e r e s t  i n  land s i t u a t e d  i n  

Alber ta ,  a  judge may adjourn an a p p l i c a t i o n  made 

under s e c t i o n  3  u n t i l  any a p p l i c a t i o n  made by a  

dependant under s i m i l a r  l e g i s l a t i o n  i n  the  j u r i s -  

d i c t i o n  i n  which the  deceased d ied  domiciled has 

been concluded. 



( 4 )  I n  t h i s  s ec t ion ,  

( a )  an i n t e r e s t  i n  land inc ludes  a l easehold  

e s t a t e  a s  we l l  a s  a f r eeho ld  e s t a t e  i n  

land,  and any o t h e r  e s t a t e  o r  i n t e r e s t  

i n  land whether t h e  e s t a t e  o r  i n t e r e s t  

i s  r e a l  p rope r ty  o r  i s  persona l  proper ty ,  

(b )  an i n t e r e s t  i n  movables i nc ludes  an 

i n t e r e s t  i n  a t a n g i b l e  o r  i n t a n g i b l e  

t h ing  o t h e r  than land ,  and inc ludes  

pe r sona l  p rope r ty  o t h e r  than an e s t a t e  

o r  i n t e r e s t  i n  land. 

5. The judge may make a suspensory o rde r ,  suspending in 

whole o r  i n  p a r t  t h e  d i s t r i b u t i o n  of t h e  deceased ' s  

e s t a t e  t o  t h e  end t h a t  an a p p l i c a t i o n  may be made 

a t  any subsequent d a t e  f o r  an o rde r  making s p e c i f i c  

p rov is ion  f o r  maintenance and support .  

6. (1) The judge, i n  any o rde r  making p rov i s ions  f o r  

maintenance and suppor t  of  a dependant, may impose 

such cond i t i ons  and r e s t r i c t i o n s  a s  he deems f i t .  

( 2 )  The judge may make an o rde r  f o r  proper 

maintenance and suppor t  o u t  of t he  income o r  c a p i t a l  

o r  both i n  one o r  more of t h e  fol lowing ways a s  he 

deems f i t :  

( a )  an amount payable annua l ly  o r  o therwise;  

(b )  a lump sum t o  be paid  o r  held on t r u s t  and 

payable a t  one time o r  by ins ta lments ;  

(c) any s p e c i f i e d  p rope r ty  t o  be t r a n s f e r r e d  

o r  ass igned  a b s o l u t e l y  o r  i n  t r u s t ,  o r  

f o r  l i f e ,  o r  f o r  a term of yea r s  t o  o r  

f o r  t h e  b e n e f i t  of  t he  dependant; 
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(d) the a c q u i s i t i o n  o u t  of p roper ty  comprised 

i n  t h e  e s t a t e  of such p rope r ty  a s  may be 

s p e c i f i e d  t o  be t r a n s f e r r e d  o r  ass igned 

a b s o l u t e l y  o r  i n  t r u s t ,  o r  f o r  l i f e ,  o r  

f o r  a  t e r m  of yea r s  t o  o r  f o r  t h e  b e n e f i t  

of t h e  dependant. 

( 3 )  Where a  t r a n s f e r  o r  assignment of p rope r ty  i s  

ordered,  t h e  judge 

( a )  may g i v e  a l l  necessary d i r e c t i o n s  f o r  the  

execut ion  of t h e  t r a n s f e r  o r  assignment 

by t h e  executor  o r  admin i s t r a to r  o r  such 

person a s  t h e  judge may d i r e c t ,  o r  

(b )  may g r a n t  a  v e s t i n g  order .  

7. (1) An o r d e r  t h a t  p rov ides  f o r  p e r i o d i c  payments 

s h a l l  s p e c i f y  t h a t  t h e  o rde r  t e rmina tes :  

( a )  in t h e  ca se  of a  c h i l d ,  e i t h e r  upon t h e  

a t t a inmen t  of t he  age of e igh teen  years  o r  

upon completion of h i s  educa t ion  o r  t r a i n -  

ing  b u t  n o t  l a t e r  than the  a t t a inmen t  of 

the  age of twenty-three years ;  

(b )  i n  t h e  ca se  of a  c h i l d  who i s  menta l ly  o r  

p h y s i c a l l y  d i s a b l e d ,  upon t h e  a t ta inment  of 

t h e  age of e igh teen  yea r s  o r  upon h i s  

becoming capable  of ea rn ing  a  reasonable  

l i v e l i h o o d ,  whichever occurs  l a t e r ;  

(c)  in the  ca se  of a  person r e f e r r e d  t o  i n  

sec t icn  2 ( c )  ( v )  , upon t h e  a t ta inment  of t h e  

age of e igh teen  y e a r s ;  

(d )  in any o t h e r  case  n o t  l a t e r  than t h e  dea th  

of t he  dependant. 



( 2 )  An o r d e r  t h a t  provides  f o r  support  by way of 

a lump sum, t h e  t r a n s f e r  of s p e c i f i c  p roper ty  o r  

t he  a c q u i s i t i o n  of s p e c i f i c  p rope r ty  s h a l l  be r e l a t e d  t o  

t h e  amount of suppor t  which i s  expected t o  be r equ i r ed  

u n t i l  t h e  dependant a t t a i n s  t h e  age o r  t he  event  

r e f e r r e d  t o  occurs  which would t e rmina t e  an order  

f o r  p e r i o d i c  payments under subsec t ion  (1). 

8. Notwithstanding s e c t i o n  18  (1) ( a )  , where a dependant 

is i n  need,  an a p p l i c a t i o n  may be brought and the  

judge may make such i n t e r i m  o rde r  a s  he cons ide r s  

app rop r i a t e ,  even though the  ma t t e r s  r e f e r r e d  t o  

i n  s e c t i o n  3 ( 3 )  have n o t  been a sce r t a ined .  

9. Where an o rde r  has been made under t h i s  A c t ,  a judge 

a t  any subsequent d a t e  may: 

( a )  f o r  t h e  purpose of g i v i n g  e f f e c t  t o  t h e  

o rde r ,  g i v e  such f u r t h e r  o r  o the r  d i r e c t i o n s  

a s  he deems necessary;  

(b )  i n q u i r e  whether t h e  dependant b e n e f i t t e d  

by t h e  o rde r  is s e l f - s u f f i c i e n t  e i t h e r  

through becoming e n t i t l e d  t o  the  b e n e f i t  

of any o t h e r  p rov i s ion  f o r  h i s  proper 

maintenance and support  o r  f o r  any o the r  

reason; 

(c) i n q u i r e  i n t o  t h e  adequacy of t h e  p rov i s ion  

ordered;  and 

(dl vary  up o r  down, o r  d i scharge  o r  suspend 

the  o r d e r ,  or make such o t h e r  o rde r  a s  he 

deems f i t  i n  t he  c i rcumstances  wi th  t he  

except ion t h a t  a lump sum ordered t o  be 

paid d i r e c t l y  t o  a dependant may n o t  be 

var ied.  



1 0 .  Where a  t e s t a t o r ' s  w i l l  p rov ides  t h a t  t he  d i s -  

t r i b u t i o n  of h i s  e s t a t e  i s  postponed u n t i l  a f t e r  

t h e  dea th  of a  dependant and such dependant has 

obta ined r e l i e f  under t h i s  Act o r  a  former A c t ,  a  

judge may, upon t h e  a p p l i c a t i o n  of any person 

i n t e r e s t e d  and upon such n o t i c e  a s  he deems proper ,  

d i r e c t  immediate d i s t r i b u t i o n  of t h e  r e s i d u e  of 

t h e  e s t a t e  remaining a f t e r  providing f o r  t h e  pay- 

ment o r  f o r  t h e  secur ing  of t h e  payment of t he  

amount awarded under t h i s  A c t  t o  t h e  dependant. 

11. (1) Subjec t  t o  subsec t ion  ( 2 ) ,  t h e  inc idence  of 

any provis ion  f o r  maintenance and support  t h a t  is 

ordered pursuant  t o  t h i s  Act s h a l l  f a l l  r a t e a b l y  

upon the  whole e s t a t e ,  whether t h e  deceased d ied  

t e s t a t e ,  i n t e s t a t e  o r  p a r t i a l l y  i n t e s t a t e ,  o r  upon 

t h a t  p a r t  of t h e  deceased ' s  e s t a t e  t o  which the  

j u r i s d i c t i o n  of t h e  judge extends.  

(2 )  The judge may o rde r  t h a t  t he  p rov i s ion  f o r  

maintenance and suppor t  be made o u t  of and charged 

a g a i n s t  t he  whole o r  any p o r t i o n  of t h e  e s t a t e  i n  

such propor t ion  and i n  such manner a s  t o  h i m  seems 

proper. 

( 3 )  I n  e x e r c i s i n g  t h e  d i s c r e t i o n  under subsec t ion  

( 2 )  , the  judge s h a l l  have r ega rd  t o  t he  i n t e n t i o n s  

of t h e  t e s t a t o r  i n s o f a r  as they can be a s c e r t a i n e d  

or i n f e r r e d  from t h e  w i l l  o r  from surrounding 

circumstances.  



12. A judge a t  any t ime 

( a )  may f i x  a p e r i o d i c  payment o r  lump sum 

to  be paid  by a l ega t ee ,  dev isee  o r  

b e n e f i c i a r y  under an i n t e s t a c y  t o  re-  

p resen t ,  o r  i n  commutation o f ,  such 

p ropor t ion  of t h e  sum ordered t o  be 

paid  a s  f a l l s  upon t h e  p o r t i o n  of t he  

e s t a t e  i n  which he i s  i n t e r e s t e d ,  

(b) may r e l i e v e  such po r t i on  of t h e  e s t a t e  

from f u r t h e r  l i a b i l i t y ,  and 

(c) may d i r e c t  

(i) in what manner such p e r i o d i c  payment 

i s  t o  be secured,  o r  

(ii) t o  whom such lump sum i s  t o  be paid 

and i n  what manner it i s  t o  be d e a l t  

wi th  f o r  t h e  b e n e f i t  of t h e  person t o  

whom t h e  commuted payment i s  

payable. 

1 3 .  A dependant has no capac i ty  t o  a n t i c i p a t e  an o r d e r  under 

t h i s  Act,  and any mortgage, charge o r  assignment of o r  

wi th  r e s p e c t  t o  an o r d e r ,  made before  t h e  g r a n t i n g  of 

t h a t  o rde r  i s  i n v a l i d .  

1 4 .  Where an o rde r  i s  made under t h i s  Act then f o r  a l l  

purposes t h e  o rde r  has  e f f e c t  a s  from t h e  d a t e  of 

t h e  deceased ' s  dea th ,  and 

( a )  t h e  w i l l ,  i f  any,  has  e f f e c t  from t h a t  

d a t e  a s  i f  i t  had been executed wi th  such 

v a r i a t i o n s  a s  a r e  necessary t o  g ive  e f f e c t  

t o  t h e  p rov i s ions  of t h e  o rde r  and 



(b)  the  i n t e s t a c y ,  i f  any, has  e f f e c t  from 

t h a t  d a t e  a s  i f  The I n t e s t a t e  Succession 

Act had been amended t o  g ive  e f f e c t  t o  - 
t h e  p rov i s ions  of t h e  order .  

15. (1) An a p p l i c a t i o n  f o r  maintenance and support  under 

t h i s  A c t  may be made i n  t h e  ma t t e r  of t h e  e s t a t e  of 

t h e  deceased by o r i g i n a t i n g  n o t i c e  under t he  Alber ta  

Rules of  Court. 

( 2 )  An a p p l i c a t i o n  may be made 

( a )  by t h e  t r u s t e e  of t h e  e s t a t e  of a  dependant 

18 yea r s  of  age o r  o l d e r  on behalf  of t he  

dependant where t h e  dependant i s  one f o r  

whose e s t a t e  a  t r u s t e e  has  been appointed 

by a  c o u r t  o r  des ignated by s t a t u t e ,  and 

(b) by a  p a r e n t  o r  by a  guardian appointed by 

t h e  c o u r t  o r  by t h e  Publ ic  Trus tee ,  on 

behalf  o f  an  i n f a n t  dependant. 

( 3 )  Where t h e  dependant i s  an  i n f a n t  o r  t he  s u b j e c t  

o f  an o rde r  under The Mentally Incapac i t a t ed  Persons 

A c t  - o r  a  guard iansh ip  o r d e r ,  t r u s t e e s h i p  order  o r  a  

c e r t i f i c a t e  of  i n c a p a c i t y  under The Dependent Adults  

A c t ,  o r  a  person f o r  whose e s t a t e  t h e  Publ ic  Trus tee  - 
i s  t r u s t e e ,  n o t i c e  of any a p p l i c a t i o n  i n  r e s p e c t  of 

an e s t a t e  i n  which t h e  dependant is  i n t e r e s t e d  s h a l l  

be served on the  Pub l i c  Trus tee  and any o t h e r  t r u s t e e ,  

and the  Publ ic  T rus t ee  o r  any o the r  t r u s t e e  i s  

e n t i t l e d  t o  appear and t o  be heard upon t h e  

app l i ca t ion .  



1 6 .  Where it appears  t h a t  a t  t h e  d a t e  of t h e  deceased ' s  

dea th  t h e  spouses were l i v i n g  t o g e t h e r ,  and 

( a )  a l l  t h e  c h i l d r e n  of t h e  deceased who a t  

t h e  d a t e  of t h e  deceased ' s  dea th  were 

under t h e  age of 18 y e a r s ,  and 

(b )  a l l  t h e  c h i l d r e n  of 18 y e a r s  of age o r  

over who by reason of mental  o r  p h y s i c a l  

d i s a b i l i t y  w e r e  unable t o  ea rn  a  reasonable  

l i v e l i h o o d ,  

were l i v i n g  wi th  o r  being supported by t h e  spouses 

o r  e i t h e r  of them, t h e r e  i s  no o b l i g a t i o n  

on t h e  guard ian ,  Pub l i c  T rus t ee  o r  o t h e r  person 

r e p r e s e n t i n g  a  c h i l d  who is a  dependant under t h i s  

Act,  t o  make an a p p l i c a t i o n  on behalf  of  t h e  

c h i l d ,  i f  t h e  guard ian ,  Pub l i c  T r u s t e e ,  o r  o t h e r  

person i s  s a t i s f i e d  t h a t  t h e  c h i l d  i s  r e c e i v i n g  

adequate maintenance and suppor t .  

17. (1) Subjec t  t o  subsec t ion  ( 2 ) ,  no a p p l i c a t i o n  may 

be made except  w i th in  s i x  months from t h e  g r a n t  of 

p roba te  of t h e  w i l l  o r  of  admin i s t r a t i on .  

(2 )  A judge may, i f  he deems it j u s t ,  a l low an 

a p p l i c a t i o n  t o  be made a t  any time a s  t o  any po r t i on  

of t h e  e s t a t e  remaining u n d i s t r i b u t e d  a t  t h e  d a t e  

of t h e  a p p l i c a t i o n .  

( 3 )  For t h e  purpose of e i t h e r  an a p p l i c a t i o n  made 

a f t e r  t h e  l a p s e  of s i x  months from t h e  g r a n t  of 

p roba te  o r  a d m i n i s t r a t i o n ,  o r  an a p p l i c a t i o n  f o r  

upward v a r i a t i o n  of an e x i s t i n g  o rde r ,  p rope r ty  

t h a t  i s  he ld  f o r  b e n e f i c i a r i e s  by t h e  persona l  

r e p r e s e n t a t i v e  of t h e  deceased person s h a l l  be 

deemed t o  remain u n d i s t r i b u t e d  even i f  t he  pe r sona l  



r e p r e s e n t a t i v e  has  ceased t o  a c t  a s  t h e  pe r sona l  

r e p r e s e n t a t i v e  i n  r e s p e c t  of  t h a t  p roper ty  and has  

become a  t r u s t e e .  

18. (1) Where an a p p l i c a t i o n  is made on behalf  of a  

dependant 

( a )  t he  judge s h a l l  n o t  make an o r d e r  u n t i l  he 

is s a t i s f i e d  upon o a t h  t h a t  a l l  persons  

who a r e  o r  may be i n t e r e s t e d  i n  o r  a f f e c t e d  

by the  o rde r  have been served,  i n  

accordance wi th  t h e  Alber ta  Rules of  

Court ,  w i th  n o t i c e  o f  t h e  a p p l i c a t i o n  

and a  copy of t h i s  s e c t i o n ,  and every such 

person i s  e n t i t l e d  t o  be heard i n  person o r  

by counsel  a t  t h e  hear ing ,  and 

(b)  t he  a p p l i c a t i o n  s h a l l ,  excep t  a s  otherwise  

ordered by t h e  judge, be deemed t o  be an 

a p p l i c a t i o n  on behalf  of  a l l  dependants 

who have been so  served.  

( 2 )  Nothing i n  t h i s  s e c t i o n  dep r ives  a  dependant who 

has n o t  a c t u a l l y  rece ived  n o t i c e  of an a p p l i c a t i o n  of 

any r i g h t s  such dependant would o therwise  have under 

t h i s  Act. 

19. (1) U n t i l  t h e  e x p i r a t i o n  of s i x  months from t h e  

g r a n t  of p roba te  of t h e  w i l l  o r  admin i s t r a t i on ,  t h e  

executor ,  admin i s t r a to r  o r  t r u s t e e  s h a l l  n o t  

d i s t r i b u t e  any p o r t i o n  of t h e  e s t a t e  t o  any 

b e n e f i c i a r y  wi thout  t h e  consent  of  a l l  of t h e  

dependants of t he  deceased,  o r  un l e s s  au tho r i zed  t o  

do s o  by o rde r  of a  judge made on summary a p p l i c a t i o n .  
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( 2 )  Nothing i n  t h i s  Act p revents  an execu to r ,  

a d m i n i s t r a t o r ,  o r  t r u s t e e  from making reasonable  

advances f o r  maintenance t o  dependants who a r e  

b e n e f i c i a r i e s .  

( 3 )  Where an execu to r ,  a d m i n i s t r a t o r  o r  t r u s t e e  

d i s t r i b u t e s  any p o r t i o n  of t h e  e s t a t e  i n  cont ra -  

ven t ion  of subsec t ion  ( 1 1 ,  i f  any p rov i s ion  f o r  

maintenance and suppor t  is ordered  by a  judge t o  be 

made o u t  of t h e  e s t a t e ,  t h e  executor  o r  t r u s t e e  i s  

pe r sona l ly  l i a b l e  t o  pay t h e  amount of t h e  d i s t r i b u -  

t i o n  t o  t he  e x t e n t  t h a t  such p rov i s ion  o r  any p a r t  

thereof  ought,  pursuant  t o  t h e  o rde r  o r  t h i s  Act, 

t o  be made o u t  of  t h e  propor t ion  of t h e  e s t a t e  

d i s t r i b u t e d .  

20. (1) Upon n o t i c e  of any a p p l i c a t i o n  being given t o  

t he  execu to r ,  a d m i n i s t r a t o r  o r  t r u s t e e  t h e  e s t a t e  

s h a l l  be he ld  s u b j e c t  t o  t h e  p rov i s ions  of any 

o rde r  t h a t  may be made, and t h e  execu to r ,  adminis t ra-  

t o r ,  o r  t r u s t e e  s h a l l  n o t  proceed wi th  t h e  d i s t r i b u -  

t i o n  of t he  e s t a t e  otherwise  than  i n  accordance wi th  

such o rde r .  

(2 )  Where an execu to r ,  a d m i n i s t r a t o r  o r  t r u s t e e  

d i s t r i b u t e s  o r  d i sposes  of any p o r t i o n  of t h e  e s t a t e  

i n  any manner i n  cont ravent ion  of subsec t ion  ( l ) ,  

i f  any provis ion  f o r  maintenance and suppor t  i s  order-  

ed by a  judge t o  be made o u t  of t h e  e s t a t e ,  t h e  

executor ,  a d m i n i s t r a t o r ,  o r  t r u s t e e ,  i s  pe r sona l ly  

l i a b l e  t o  pay t h e  amount of  t h e  same t o  t h e  e x t e n t  

t h a t  such p rov i s ion  o r  any p a r t  t he reo f  ought,  

pursuant  t o  t h e  o rde r  of t h i s  Act,  t o  be made o u t  

of t h e  p o r t i o n  of t h e  e s t a t e  d i s t r i b u t e d  o r  d isposed 

o f .  
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(3 )  I n  a d d i t i o n  t o  being pe r sona l ly  l i a b l e  a s  

provided i n  subsec t ion  ( 2 ) ,  an executor ,  adminis t ra -  

t o r  o r  t r u s t e e  who w i l f u l l y  contravenes  t h e  pro- 

v i s i o n s  of subsec t ion  (1) i s  g u i l t y  of an of fence  and 

l i a b l e  on summary conv ic t ion  

( a )  i n  t h e  ca se  of a  n a t u r a l  person t o  a  f i n e  

of n o t  more than $1,000 and i n  d e f a u l t  of 

payment t o  a  term of imprisonment of n o t  

more than  60 days ,  and 

(b )  i n  t h e  ca se  of a  co rpo ra t ion  t o  a  f i n e  of 

n o t  more than  $5,000. 

2 1 .  (1) This  s e c t i o n  a p p l i e s  i f  

( a )  t h e  deceased made a  c o n t r a c t  t o  l eave  

proper ty  by w i l l ,  and 

(b )  t h e r e  would be i n s u f f i c i e n t  a s s e t s  i n  

t h e  n e t  e s t a t e  t o  provide proper  main- 

tenance and suppor t  f o r  a  dependant a f t e r  

t h e  t r a n s f e r  of t h e  p rope r ty  which t h e  

deceased agreed t o  l eave  by w i l l  

b u t  o therwise  t h e  r i g h t s  of  t h e  o t h e r  p a r t y  t o  

such a  c o n t r a c t  s h a l l  n o t  be a f f e c t e d  by an 

o r d e r  under t h i s  Act. 

( 2 )  The judge may o rde r  t h a t  t h e  r i g h t s  of t h e  

o t h e r  p a r t y  t o  t h e  c o n t r a c t  

( a )  t o  r e c e i v e  t h e  p rope r ty ,  o r  

(b )  t o  recover  damages f o r  t h e  breach of 

c o n t r a c t  

s h a l l  be  s u b j e c t  t o  an o r d e r  made under 

s e c t i o n  3  t o  t h e  e x t e n t  determined by t h e  

judge under subsec t ion  (3 )  of  t h i s  s e c t i o n  

(3 )  I n  determining t h e  e x t e n t  t o  which t h e  r i g h t s  

of t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t  s h a l l  be made 

s u b j e c t  t o  an o rde r  under s e c t i o n  3,  t h e  judge 



( a )  s h a l l  have regard  t o  

(i) t h e  va lue  of t h e  p rope r ty  and t h e  

va lue  of t he  cons ide ra t ion  a t  t h e  

d a t e  of  t h e  c o n t r a c t  and a t  t h e  d a t e  

of t h e  hear ing ,  

(ii) t h e  reasonable  expec t a t i ons  of t h e  

p a r t i e s  a s  t o  t h e  l i f e  expectancy of 

t h e  deceased a t  t h e  d a t e  of t h e  

c o n t r a c t ,  

(iii) i f  t h e  proper ty  was n o t  a s c e r t a i n e d  

a t  t h e  d a t e  of t h e  c o n t r a c t ,  t h e  

reasonable  expec t a t i ons  of t h e  p a r t i e s  

a s  t o  i t s  l i k e l y  n a t u r e  and e x t e n t ,  

( i v )  i f  t h e  cons ide ra t ion  was a  promise,  

t h e  reasonable  expec t a t i ons  of t h e  

p a r t i e s  a s  t o  t h a t  which would be 

d e l i v e r e d  under t h e  promise,  and 

(v)  t h e  amount by which t h e  n e t  e s t a t e  

i s  i n s u f f i c i e n t  t o  provide proper  

maintenance and suppor t  f o r  t h e  

dependant, and 

(b )  s h a l l  ensure  t h a t  t h e  o rde r  w i l l  n o t  dep r ive  

t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t  of t h e  r i g h t  

t p  r e c e i v e  p rope r ty  o r  damages i n  an amount 

which i s  n o t  l e s s  than  t h e  va lue  of t h e  

cons ide ra t ion  rece ived  by t h e  deceased i n  

money o r  money's worth. 

(4) For t h e  purpose of t h i s  s e c t i o n  

(a) a  c o n t r a c t  t o  l eave  proper ty  by w i l l  s h a l l  

inc lude  a  c o n t r a c t  t o  make a  w i l l  o r  n o t  

t o  revoke a  w i l l  and 

(b )  " t h e  r i g h t s  of  t h e  o t h e r  p a r t y  t o  t h e  

c o n t r a c t "  s h a l l  i nc lude  t h e  r i g h t  of  any 

o t h e r  person c la iming r e l i e f  through an 

impl ied o r  c o n s t r u c t i v e  t r u s t  a r i s i n g  o u t  

of t h e  c o n t r a c t  o r  i t s  breach.  



2 2 .  (1) I f  an a p p l i c a t i o n  i s  made f o r  an o rde r  under 

s e c t i o n  3 of t h i s  Act, t h e  judge may make an o r d e r  

under subsec t ion  ( 2 )  of t h i s  s e c t i o n  where: 

( a )  t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  i n  t h e  n e t  

e s t a t e  of t h e  deceased o u t  of which t o  

provide proper  maintenance and suppor t  

f o r  a  dependant,  and 

(b) t h e  deceased,  wi thout  r e c e i v i n g  f u l l  

va luab le  cons ide ra t ion  i n  money o r  money's 

worth, ha s  done any of t h e  fol lowing:  

(i) made a  t r a n s f e r  under which t h e  

deceased r e t a i n e d  a t  t h e  time of 

h i s  dea th  t h e  possess ion  o r  enjoy- 

ment o f ,  o r  t h e  r i g h t  t o  income from, 

t h e  proper ty  o r  s u b s t i t u t e d  p rope r ty ;  

(ii) made a  t r a n s f e r  under which t h e  

deceased r e t a i n e d  a t  t h e  t ime of 

h i s  d e a t h  a  power, e i t h e r  a lone o r  

i n  conjunc t ion  wi th  any o t h e r  person ,  

t o  revoke t h e  t r a n s f e r  o r  t o  consume, 

t o  encroach upon o r  t o  d i spose  of 

t he  proper ty  o r  s u b s t i t u t e d  proper ty ;  

(iii) made a  t r a n s f e r  s o  t h a t  any p rope r ty  

i nc lud ing  money on d e p o s i t  w i th  a  bank 

o r  o t h e r  i n s t i t u t i o n  r ece iv ing  

d e p o s i t s ,  o r  any o t h e r  chose i n  a c t i o n ,  

i s  he ld  j o i n t l y  a t  t h e  time of t h e  

deceased ' s  dea th  by t h e  deceased and 

another  o r  o t h e r s  w i th  t h e  r i g h t  of 

su rv ivo r sh ip ;  

( i v )  made a  des igna t ion  of a  b e n e f i c i a r y  

t o  r e c e i v e  a  dea th  o r  su rv ivo r sh ip  b e n e f i t  

i n  regard  t o  an annui ty ,  pension p l a n ,  

r e t i r emen t  sav ings  p lan  o r  any o t h e r  

s i m i l a r  p l an  in tended t o  provide 

income f o r  r e t i r emen t :  



(v )  made a des igna t ion  of a b e n e f i c i a r y  t o  

r e c e i v e  any amount payable under a p o l i c y  

of insurance  which was e f f e c t e d  on t h e  

l i f e  of t h e  deceased and owned by 

him; 

( v i )  made an unreasonably l a r g e  t r a n s f e r  of 

p r o p e r t y  w i th in  t h r e e  y e a r s  of  h i s  

d e a t h  n o t  i nc lud ing  a t r a n s f e r  where 

t h e  p a r t i e s  a r e  dea l ing  a t  arm's  

length,which i s  n o t  included w i t h i n  

t h e  above c l auses  (i) t o  (v )  . 

( 2 )  The judge may o r d e r ,  i n  regard  t o  any p rope r ty  

a f f e c t e d  by t h e  a c t s  of t h e  deceased s e t  o u t  i n  

c l ause  (1) ( b ) ,  t h a t  t h e  person who b e n e f i t t e d  o r  

any person who holds  proper ty  on beha l f  of t h e  person 

b e n e f i t t e d ,  s h a l l  pay t o  t h e  e s t a t e  of t h e  deceased 

o r  d i r e c t l y  t o  t h e  dependant,  a s  t h e  judge may d i r e c t ,  

such amount a s  t h e  judge cons ide r s  adequate  f o r  t h e  

proper  maintenance and suppor t  of t h e  dependant.  

( 3 )  The va lue  of t he  o rde r  f o r  suppor t  made under 

subsec t ion  ( 2 )  s h a l l  n o t  exceed the  va lue  of t h e  b e n e f i t  

rece ived  by t h e  person a f f e c t e d  by t h e  o r d e r ,  l e s s  

t h e  va lue  of t h e  cons ide ra t ion  i n  money o r  money's 

worth given by t h a t  person.  

( 4 )  Any person seeking t o  have t h e  judge e x e r c i s e  

t he  powers g ran ted  by subsec t ion  ( 2 )  w i th  r ega rd  t o  

any p rope r ty  s h a l l  have t h e  burden o f  e s t a b l i s h i n g  

t h a t  t h e  p rope r ty ,  o r  any p a r t  of i t ,  was provided 

by t h e  deceased.  

( 5 )  Where r e a l  p roper ty  i s  he ld  i n  j o i n t  tenancy,  

t he  b e n e f i t  of t h e  su rv ivo r  o r  su rv ivo r s  on t h e  death  

of t h e  deceased i s  t h e  r a t i o  of t h e  c o n t r i b u t i o n  of 
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t he  deceased t o  t h e  c o n t r i b u t i o n  of a l l  t h e  p a r t i e s  

m u l t i p l i e d  by t h e  f a i r  market va lue  of t h e  p rope r ty  

a t  t h e  time of t h e  deceased ' s  dea th .  

( 6 )  An amount payable under a  p o l i c y  of insurance  

s h a l l  n o t  be s u b j e c t  t o  an o rde r  under t h i s  s e c t i o n  

where such amount i s  payable t o  a  t h i r d  p a r t y  
pursuant  t o  a  bona f i d e  c o n t r a c t  w i th  t h e  deceased.  -- 

( 7 )  I n  determining whether a  t r a n s f e r  of p roper ty  i s  

unreasonably l a r g e  under c l ause  (1) (b )  ( v i )  , t h e  

judge s h a l l  cons ide r :  

( a )  t h e  r a t i o  of t h e  va lue  of t h e  proper ty  

t r a n s f e r r e d  t o  t h e  va lue  of t h e  proper ty  

comprising t h e  n e t  e s t a t e  of t h e  deceased 

a t  t h e  time of h i s  dea th ;  

(b )  t h e  aggregate  va lue  of any p rope r ty  

disposed of under p r i o r  o r  simultaneous 

t r a n s f e r s  and f o r  t h i s  purpose t h e  judge 

s h a l l  consider  a l l  t r a n s f e r s  drawn t o  h i s  

a t t e n t i o n  whether made p r i o r  o r  subsequent 

t o  t h r e e  yea r s  preceding the  dea th  o f  t h e  

deceased;  

(c)  any moral o r  l e g a l  o b l i g a t i o n s  of t h e  

deceased t o  make t h e  t r a n s f e r ;  

(d )  t h e  amount, i n  money o r  money's worth ,  of 

any cons ide ra t ion  paid  by t h e  person t o  

whom the  proper ty  was disposed;  

( e )  any o t h e r  circumstances t h a t  t h e  judge 

cons ide r s  r e l e v a n t .  

( 8 )  The amount which a  judge may under subsec t ion  

( 2 )  o rde r  t o  be paid  by a  person who has rece ived  

an unreasonably l a r g e  t r a n s f e r  of  p roper ty  under 

c l a u s e  (1) (b )  ( v i )  s h a l l  no t  exceed the  amount 

by which t h e  judge cons iders  t h e  t r a n s f e r  t o  have 



been unreasonably l a r g e .  

( 9 )  The burden of a l l  o r d e r s  made under subsec t ion  

( Z ) ,  un le s s  t h e  judge otherwise  d i r e c t s ,  s h a l l  be 

shared by t h e  persons  b e n e f i t t e d  on a p r o  - r a t a  b a s i s  

a s  determined by t h e  judge. 

(10) I n  dec id ing  whether t o  g ive  a  d i r e c t i o n  under 

subsec t ion  ( 9 ) ,  t h e  judge s h a l l  cons ider  t h e  i n j u r i o u s  

e f f e c t  of an o rde r  t o  pay made under subsec t ion  (2)on  

a  person t o  whom p rope r ty  was t r a n s f e r r e d  i n  view of 

any c i rcumstances  occu r r ing  between t h e  d a t e  of  t h e  

t r a n s f e r  of t h e  p rope r ty  and t h e  d a t e  on which t h e  

t r a n s f e r e e  rece ived  n o t i c e  of t h e  a p p l i c a t i o n  under 

t h i s  Act. 

(11) The judge may make a  suspensory o rde r  d i r e c t i n g  

t h e  person who b e n e f i t t e d  o r  any person who holds  

p rope r ty  on beha l f  of t h e  person b e n e f i t t e d  no t  t o  

t r a n s f e r  any p rope r ty  a f f e c t e d  by t h e  a c t s  of t h e  

deceased s e t  o u t  i n  c l a u s e  (1) (b)  where, i n  t h e  opinion 

of t h e  judge, t h e r e  may be i n s u f f i c i e n t  a s s e t s  i n  

t h e  n e t  e s t a t e  of t h e  deceased o u t  of which t o  provide 

proper  maintenance and suppor t  f o r  a  dependant t o  t h e  

end t h a t  an a p p l i c a t i o n  may be made a t  a  subsequent 

d a t e  f o r  an o r d e r  making s p e c i f i c  p rov i s ion  f o r  

maintenance and suppor t .  

(12) This  s e c t i o n  does n o t  p r o h i b i t  any co rpo ra t ion  

o r  person from paying o r  t r a n s f e r r i n g  any funds o r  

p rope r ty  t o  any person otherwise  e n t i t l e d  un le s s  

t h e  corpora t ion  o r  person has been pe r sona l ly  served 

wi th  a  c e r t i f i e d  copy of a  suspensory o r d e r  en jo in ing  

such payment o r  t r a n s f e r .  
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(13) Persona l  s e r v i c e  upon the  co rpo ra t ion  o r  person 

ho ld ing  any funds o r  p rope r ty  of a  c e r t i f i e d  copy of 

a  suspensory o rde r  s h a l l  be a  defence t o  any a c t i o n  

o r  proceeding brought a g a i n s t  t h e  co rpo ra t ion  o r  

person w i t h  r e s p e c t  t o  t h e  fund o r  p rope r ty  du r ing  

t h e  pe r iod  such o rde r  i s  i n  fo rce .  

( 1 4 )  Th is  s e c t i o n  does n o t  a f f e c t  t h e  r i g h t s  of  

c r e d i t o r s  of t h e  deceased i n  any p rope r ty  w i t h  r e s p e c t  

t o  which a  c r e d i t o r  has r i g h t s .  

(15) An a p p l i c a t i o n  f o r  an o rde r  under t h i s  s e c t i o n  

must be made wi th in  s i x  months from t h e  g r a n t  of 

p roba te  o r  of admin i s t r a t i on  and i n  any even t  n o t  

l a t e r  than two y e a r s  from t h e  dea th  of t h e  deceased. 

( 1 6 )  This s e c t i o n  does n o t  apply t o  any t r a n s f e r ,  

t r a n s a c t i o n  o r  des igna t ion  made be fo re  t h e  coming 

i n t o  f o r c e  of t h i s  Act. 

2 3 .  An o rde r  made o r  d i r e c t i o n  given under t h i s  Act may 

be enforced  i n  t h e  same way and by t h e  same means 

a s  any judgment, o rde r  o r  d i r e c t i o n  of t h e  Supreme 

Court of A lbe r t a  can be enforced ,  and a  judge may 

make such i n t e r i m  o rde r  o r  d i r e c t i o n  a s  appears  

necessary  

( a )  t o  p r o t e c t  o r  p re se rve  the  a s s e t s  of 

t h e  e s t a t e ,  o r  

(b )  t o  provide f o r  t h e  c a r r y i n g  on of t h e  

admin i s t r a t i on  of t h e  e s t a t e  u n t i l  f i n a l  

d i s p o s i t i o n s  of t h e  a p p l i c a t i o n  has  been 

made. 

2 4 .  (1) A c e r t i f i e d  copy of every o rde r  made under t h i s  

Act s h a l l  be f i l e d  wi th  t h e  c l e r k  of t h e  c o u r t  o u t  

of which the  l e t t e r s  p roba te  o r  l e t t e r s  of adminis t ra-  

t i o n  issued.  



(2)  A memorandum of t h e  o rde r  s h a l l  be endorsed on 

o r  annexed t o  t h e  copy, i n  t h e  custody of t h e  c l e r k ,  

of t h e  o r i g i n a l  l e t t e r s  p roba te  o r  l e t t e r s  of  

a d m i n i s t r a t i o n ,  a s  t h e  c a s e  may be. 

25. (1) An appea l  l i e s  t o  t he  Appel la te  Div is ion  of t h e  

Supreme Court  of Alber ta  from any o rde r  made under 

t h i s  Act. 

( 2 )  The Appel la te  Divis ion upon such appeal  may 

a f f i r m ,  annul o r  vary  t h e  o rde r  i n  such manner a s  i n  

i t s  d i s c r e t i o n  it deems proper .  

26. The Crown i s  bound by t h i s  Act. 

27. (1) This  Act a p p l i e s  t o  an a p p l i c a t i o n  made by 

a dependant f o r  r e l i e f  i n  regard  t o  a  person who 

d i e s  a f t e r  t h e  coming i n t o  f o r c e  of t h i s  Act. 

( 2 )  Subjec t  t o  subsec t ion  ( 3 ) ,  The Family 

Rel ie f  Act being chap te r  134 of t h e  Revised 

S t a t u t e s  1 9 7 0  is repea led .  
( 3 )  The Family Rel ie f  A c t  r epea led  by subsec t ion  

(2 )  con t inues  i n  f o r c e  a s  i f  unrepealed where 

e i t h e r  an a p p l i c a t i o n  is  made f o r  p rov i s ion  from 

an e s t a t e  o r  an a p p l i c a t i o n  f o r  v a r i a t i o n  of an 

e x i s t i n g  o rde r  is made and t h e  person whose e s t a t e  

i s  a f f e c t e d  d i ed  p r i o r  t o  t he  coming i n t o  f o r c e  

of t h i s  Act. 



APPENDIX B 

The Adminis t ra t ion of E s t a t e s  A c t  

The Adminis t ra t ion of E s t a t e s  

Act, R.S.A. 1970, c .  1 i s  amended by d e l e t i n g  

s e c t i o n  8  and s u b s t i t u t i n g  t h e  fol lowing:  

(1) Where an a p p l i c a t i o n  i s  made f o r  a  

g r a n t  of p roba te  o r  a d m i n i s t r a t i o n ,  

t h e  a p p l i c a n t  s h a l l  t a k e  o r  cause 

t o  be taken reasonable  s t e p s  t o  

i d e n t i f y  a l l  dependants of t h e  

deceased under The Family Rel ief  A c t  

and s h a l l :  

( a )  where t h e  deceased i s  surv ived  

by a  c h i l d  who was under t h e  

age of 18 a t  t h e  t ime of t h e  

deceased ' s  dea th  and who r e -  

s i d e s  i n  A lbe r t a ,  send a  copy 

of t h e  a p p l i c a t i o n  t o  t h e  

Publ ic  Trustee  ; 

(b )  where t h e  deceased i s  surv ived  

by a  dependant who i s  s u b j e c t  

t o  an o r d e r  under The Menta l ly  

Incapac i t a t ed  Persons A c t  o r  a  

guardianship  o r d e r ,  t r u s t e e s h i p  

o rde r  o r  a  c e r t i f i c a t e  of  i n -  

capac i ty  under The Dependent 

Adul ts  A c t ,  send a  copy of t h e  

a p p l i c a t i o n  t o  t h e  committee, 

t r u s t e e  o r  guardian of t h a t  

dependant. 



(c) with regard to the surviving 

spouse and all other dependants, 

whether they reside in Alberta or 

elsewhere, send a copy of the 

application and a notice per- 

taining to the rights and the 

definition of a dependant under 

The Family Relief Act to each 

dependant under that Act. 

(2) Where the deceased is survived by a dependant 

who was 18 years of age or over at the time 

of the deceased's death and is under a mental 

disability, but for whose estate there is 

no committee or trustee, the judge may, having 

regard to the value of the estate, the cir- 

cumstances of the dependant and the likelihood 

of success of an application made on the 

dependant's behalf under The Family Relief 

Act : - 
(a) direct that a grant of probate 

or administration of deceased's 

estate not be issued until a 

committee or trustee has been 

appointed for the dependant's 

estate, and 

(b) direct that the applicant or some 

other person apply to have a 

committee or trustee for the 

dependant's estate appointed 

under The Mentally Incapacitated 

Persons Act or under The Dependent 

Adults Act. 

( 31  A grant of probate or administration shall 



n o t  be i s sued  un le s s  t h e  judge i s  s a t i s f i e d  

t h a t  t h e  requirements of  t h i s  s e c t i o n  have 

been complied wi th ,  except  t h a t  t h e  judge may 

waive t h e  requirement t o  send a copy of t h e  

a p p l i c a t i o n  o r  a n o t i c e  t o  any person where 

it i s  shown t o  h i s  s a t i s f a c t i o n  t h a t  t h e  

person could n o t  be found a f t e r  reasonable  

i nqu i ry .  

( 4 )  I n  t h i s  s e c t i o n ,  " c h i l d " ,  "dependant" and 

"spouse " have t h e  meanings given them i n  

The Family Rel ief  Act. 



APPENDIX C 

The Surrogate  Court Rules, Schedule 1 

Schedule 1 t o  The Sur roga te  Court Rules, Al ta .  Reg. 20/71 

i s  amended by d e l e t i n g  paragraph 2 of Form 2 ,  paragraph 

2 of Form 3 and paragraph 3 of Form 3 and s u b s t i t u t i n g  

t h e  fol lowing:  

That I have taken o r  caused t o  be taken reasonable  s t e p s  

t o  i d e n t i f y  a l l  dependants of  t h e  deceased under The Family 

Rel ief  Act and t o  t h e  b e s t  of my knowledge t h e  deceased a t  

t h e  time of h i s  dea th  l e f t  him su rv iv ing  (here  l i s t  t h e  

names, ages ,  addresses  and b a s i s  of dependency r e s p e c t i v e l y  

of a l l  dependants under The Family Rel ie f  Act i nc lud ing  

1. the  spouse of t h e  deceased 

2. a c h i l d  under 18 y e a r s  of  age 

3. a c h i l d  under 23 y e a r s  of age who has  n o t  completed 

h i s  educat ion 

4 .  a c h i l d  18 yea r s  of age o r  over  who i s  unable by reason 

of mental  o r  phys i ca l  d i s a b i l i t y  t o  e a r n  a reasonable  

l i v e l i h o o d  

5. a person under 18 y e a r s  of age t r e a t e d  by t h e  deceased 

a s  h i s  own c h i l d  

6. a person whose marriage wi th  t h e  deceased was terminated 

o r  dec l a red  void  and i n  whose favour  an o rde r  o r  

agreement f o r  maintenance o r  suppor t  was s u b s i s t i n g  

p r i o r  t o  t h e  deceased ' s  dea th  

7 .  a p a r e n t  o r  grandparent  dependent upon t h e  deceased 

f o r  a t  l e a s t  t h r e e  y e a r s  p r i o r  t o  t h e  deceased ' s  dea th  



and the  name of any committee appointed f o r  t h e  e s t a t e  of 

any dependant)  (and i f  any person is i n t e r e s t e d  i n  t h e  

e s t a t e  and is  a miss ing person o r  conv ic t  a s  de f ined  by 

t h e  p rov i s ions  of t h e  Publ ic  Trus tee  Act, such p a r t i c u l a r s  

a s  may be known t o  t h e  a p p l i c a n t  s h a l l  be s e t  o u t . )  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
and r e s i d e d  du r ing  s i x  y e a r s  immediately preceding h i s  

dea th  a t  t h e  fol lowing p l a c e s  



APPENDIX D 

The Uniform Dependants' Rel ief  Act 

Sec t ions  20 and 21 

20 (1) Subjec t  t o  s e c t i o n  15, f o r  t h e  purpose of t h i s  

~ c t ,  t h e  c a p i t a l  va lue  of t h e  fo l lowing  t r a n s a c t i o n s  

e f f e c t e d  by a  deceased before  h i s  dea th ,  whether 

b e n e f i t i n g  h i s  dependant o r  any o t h e r  person ,  s h a l l  

be included a s  t es tamentary  d i s p o s i t i o n s  a s  of  t h e  

d a t e  of t h e  dea th  of t h e  deceased and s h a l l  be  deemed 

t o  be p a r t  of  h i s  n e t  e s t a t e  f o r  purposes of 

a s c e r t a i n i n g  t h e  va lue  of h i s  e s t a t e :  

( a )  g i f t s  mor t i s  causa;  

(b )  money depos i ted  toge the r  wi th  i n t e r e s t  

thereon,  i n  an account i n  t h e  name of t h e  

deceased i n  t r u s t  f o r  ano ther  o r  

o t h e r s  w i th  any c h a r t e r e d  bank, sav ings  

o f f i c e ,  c r e d i t  union o r  t r u s t  company, 

and remaining on d e p o s i t  a t  t h e  d a t e  

of t h e  dea th  of t h e  deceased;  

(c )  money depos i ted ,  t o g e t h e r  wi th  i n t e r e s t  

thereon ,  i n  an account i n  t h e  name of 

t he  deceased and another  person o r  persons  

and payable on dea th  pursuant  t o  t h e  

terms of t h e  d e p o s i t  o r  by ope ra t ion  of 

law t o  t h e  su rv ivo r  o r  s u r v i v o r s  of t hose  

persons  wi th  any c h a r t e r e d  bank, sav ings  

o f f i c e ,  c r e d i t  union o r  t r u s t  company, 

and remaining on d e p o s i t  a t  t h e  d a t e  of 

t h e  dea th  o f  t h e  deceased; 

(d )  any d i s p o s i t i o n  of p rope r ty  made by a  

deceased whereby p rope r ty  is he ld  a t  



t h e  d a t e  of h i s  d e a t h  by t h e  deceased 

and another  a s  j o i n t  t e n a n t s  w i t h  r i g h t  

of su rv ivo r sh ip  o r  a s  t e n a n t s  by t h e  

e n t i r e t i e s ;  

(e) any d i s p o s i t i o n  of p rope r ty  made by t h e  

deceased i n  t r u s t  o r  o therwise ,  t o  t h e  

e x t e n t  t h a t  t h e  deceased a t  t h e  d a t e  of  

h i s  dea th  r e t a i n e d ,  e i t h e r  a lone  o r  i n  

conjunct ion wi th  another  person o r  persons  

by t h e  express  p rov i s ions  of t h e  d i spos ing  

ins t rument ,  a  power t o  revoke such d i s -  

p o s i t i o n ,  o r  a  power t o  consume, invoke o r  

d i spose  of t h e  p r i n c i p a l  t h e r e o f ;  bu t  

t h e  p rov i s ions  of t h i s  c l a u s e  do n o t  a f f e c t  

t he  r i g h t  of any income b e n e f i c i a r y  t o  

t h e  income accrued and u n d i s t r i b u t e d  a t  

t he  d a t e  of t h e  dea th  of t h e  deceased;  

( f )  any amount payable under a  p o l i c y  of 

insurance  e f f e c t e d  on t h e  l i f e  of  t h e  

deceased and owned by him. 

( 2 )  The c a p i t a l  va lue  of t h e  t r a n s a c t i o n s  r e f e r r e d  t o  

i n  c l a u s e s  ( b ) ,  ( c )  and (d)  of subsec t ion  (1) s h a l l  

be deemed t o  be included i n  t h e  n e t  e s t a t e  of t h e  

deceased t o  t he  e x t e n t  t h a t  t h e  funds on d e p o s i t  

were t h e  proper ty  of t h e  deceased immediately be fo re  

t h e  d e p o s i t  o r  t h e  cons ide ra t ion  f o r  t h e  p rope r ty  

he ld  a s  j o i n t  t e n a n t s  o r  a s  t e n a n t s  by t h e  e n t i r e t i e s  

was fu rn i shed  by t h e  deceased. 

( 3 )  Dependants c la iming under t h i s  Act s h a l l  have 

t h e  burden of e s t a b l i s h i n g  t h a t  t h e  funds o r  p rope r ty ,  

o r  any p o r t i o n  t h e r e o f ,  belonged t o  t h e  deceased. 



( 4 )  Where t he  o t h e r  p a r t y  t o  a  t r a n s a c t i o n  descr ibed  

i n  c l ause  ( c )  o r  (d )  of subsec t ion  (1) i s  a  

dependant, such dependant s h a l l  have t h e  burden of 

e s t a b l i s h i n g  t h e  amount of h i s  c o n t r i b u t i o n ,  i f  any. 

(5 )  This s e c t i o n  does n o t  p r o h i b i t  any co rpo ra t ion  

o r  person from paying o r  t r a n s f e r r i n g  any funds o r  

p roper ty ,  o r  any p o r t i o n  t h e r e o f ,  t o  any person 

otherwise  e n t i t l e d  t h e r e t o  un le s s  t h e r e  has  been 

pe r sona l ly  served on such co rpo ra t ion  o r  person a  

c e r t i f i e d  copy of a  suspensory o rde r  made under 

s e c t i o n  3 en jo in ing  such payment o r  t r a n s f e r .  

( 6 )  Personal  s e r v i c e  upon t h e  co rpo ra t ion  o r  person 

holding any such fund o r  p rope r ty  of a  c e r t i f i e d  

copy of such suspensory o rde r  s h a l l  be a  defence t o  

any a c t i o n  o r  proceeding brought  a g a i n s t  t h e  corpora- 

t i o n  o r  person w i t h  r e s p e c t  t o  t h e  fund o r  p roper ty  

dur ing  t h e  per iod such o r d e r  i s  i n  f o r c e  and e f f e c t .  

( 7 )  This  s e c t i o n  does n o t  a f f e c t  t h e  r i g h t s  of  

c r e d i t o r s  of t h e  deceased i n  any t r a n s a c t i o n  w i t h  

r e s p e c t  t o  which a  c r e d i t o r  has r i g h t s .  

2 1  (1) Where, upon an a p p l i c a t i o n  f o r  an o rde r  under 

s e c t i o n  2 ,  it appears  t o  t h e  c o u r t  t h a t :  

( a )  t h e  deceased has w i th in  one year  p r i o r  t o  

h i s  dea th  made an unreasonably l a r g e  

d i s p o s i t i o n  of r e a l  o r  pe r sona l  p roper ty :  

(i) a s  an immediate g i f t  i n t e r  v ivos ,  

whether by t r a n s f e r ,  d e l i v e r y ,  

d e c l a r a t i o n  of revokable  o r  

i r r evocab le  t r u s t  o r  o therwise ;  o r  



(ii) t h e  va lue  of which a t  t h e  d a t e  of 

t h e  d i s p o s i t i o n  exceeded t h e  

cons ide ra t ion  rece ived  by t h e  

deceased t h e r e f o r ;  and 

(b )  t h e r e  a r e  i n s u f f i c i e n t  a s s e t s  i n  t h e  e s t a t e  

of t h e  deceased t o  p rov ide  adequate 

maintenance and suppor t  f o r  t h e  dependants 

o r  any of them; 

t h e  c o u r t  may, s u b j e c t  t o  subsec t ion  ( 2 ) ,  orde r  t h a t  

any person who b e n e f i t e d ,  o r  who w i l l  b e n e f i t ,  by 

the  d i s p o s i t i o n  pay t o  t h e  executor ,  a d m i n i s t r a t o r  

o r  t r u s t e e  of t h e  e s t a t e  of t h e  deceased o r  t o  t h e  

dependants o r  any of them, a s  t h e  c o u r t  may d i r e c t ,  

such amount a s  t h e  c o u r t  deems adequate f o r  t h e  proper  

maintenance and suppor t  of  t h e  dependants o r  any 

of them. 

(2)  The amount t h a t  a  person may be ordered  t o  pay 

under subsec t ion  (1) s h a l l  be determined i n  accordance 

wi th  t he  fol lowing r u l e s :  

1. No person t o  whom p rope r ty  was d i sposed  of 

i s  l i a b l e  t o  c o n t r i b u t e  more than  an 

amount equa l  t o  t h e  e x t e n t  t o  which t h e  

d i s p o s i t i o n  was unreasonably l a r g e ;  

2. I f  t h e  deceased made s e v e r a l  d i s p o s i t i o n s  

of p rope r ty  t h a t  were unreasonably l a r g e ,  no 

person t o  whom p rope r ty  was d i sposed  of 

s h a l l  be ordered t o  pay more than h i s  p ro  - 
r a t a  sha re  based on t h e  e x t e n t  t o  which t h e  - 
d i s p o s i t i o n  was unreasonably l a r g e ;  



3. The c o u r t  s h a l l  cons ider  t h e  i n j u r i o u s  e f f e c t  

on a  person t o  whom proper ty  was d i sposed  of 

from an o rde r  t o  pay i n  view of any circum- 

s t a n c e s  occu r r ing  between t h e  d a t e  of  t h e  

d i s p o s i t i o n  of t h e  proper ty  and t h e  d a t e  

on which t h e  t r a n s f e r e e  rece ived  n o t i c e  of 

t h e  a p p l i c a t i o n  under s e c t i o n  2;  

4. I f  t he  person t o  whom the  p rope r ty  was 

disposed of has  r e t a i n e d  t h e  p rope r ty  he 

s h a l l  n o t  be l i a b l e  t o  c o n t r i b u t e  more 

than t h e  va lue  of h i s  b e n e f i c i a l  i n t e r e s t  

i n  t h e  proper ty ;  

5. I f  t h e  person t o  whom p rope r ty  was disposed 

of has disposed o f  o r  exchanged t h e  p rope r ty ,  

i n  whole o r  i n  p a r t ,  he s h a l l  n o t  be l i a b l e  

t o  c o n t r i b u t e  more than t h e  combined va lue  

of any remaining o r i g i n a l  p rope r ty  and any 

remaining proceeds o r  s u b s t i t u t e d  proper ty ;  

6. For t h e  purposes of paragraphs  4 and 5 "value"  

is  t h e  f a i r  market va lue  a s  a t  t h e  d a t e  of 

t h e  a p p l i c a t i o n  under s e c t i o n  2. 

(3 )  In  determining whether a  d i s p o s i t i o n  of p rope r ty  

i s  a  d i s p o s i t i o n  of an unreasonably l a r g e  amount of 

p roper ty  w i th in  t h e  meaning of subsec t ion  ( I ) ,  t h e  

c o u r t  s h a l l  cons ider :  

( a )  t h e  r a t i o  of va lue  of t h e  p rope r ty  disposed 

of t o  t h e  va lue  of t h e  proper ty  determined 

under t h i s  Act t o  comprise t h e  e s t a t e  of 

t he  deceased a t  t h e  t i m e  of  h i s  dea th ;  

(b )  t h e  aggregate  va lue  of any p rope r ty  disposed 

of under p r i o r  and simultaneous d i s p o s i t i o n s  

and f o r  t h i s  purpose t h e  c o u r t  s h a l l  con- 

s i d e r  a l l  d i s p o s i t i o n s  drawn t o  i t s  a t t e n t i o n  



whether made p r i o r  o r  subsequent t o  one year  

p r i o r  t o  t h e  d e a t h  of t h e  deceased;  

( c )  any moral o r  l e g a l  o b l i g a t i o n s  of t h e  

deceased t o  make t h e  d i s p o s i t i o n ;  

(d )  t h e  amount, i n  money o r  money's worth ,  of 

any cons ide ra t ion  pa id  by t h e  person t o  

whom t h e  p rope r ty  was disposed;  

( e )  any o t h e r  circumstance t h a t  t h e  c o u r t  

cons ide r s  r e l evan t .  

The Succession Law Reform Act, 1977 

S.O. 1977, c .  40, s. 79 

79 (1) Subjec t  t o  s e c t i o n  78, f o r  t h e  purpose of t h i s  

P a r t ,  t h e  c a p i t a l  va lue  of t h e  fo l lowing  t r a n s a c t i o n s  

e f f e c t e d  by a deceased be fo re  h i s  dea th ,  whether 

b e n e f i t i n g  h i s  dependant o r  any o t h e r  person ,  s h a l l  

be included a s  t es tamentary  d i s p o s i t i o n s  a s  of  t h e  

d a t e  of t he  dea th  of t h e  deceased and s h a l l  be deemed 

t o  be p a r t  of h i s  n e t  e s t a t e  f o r  purposes of a s c e r t a i n -  

ing  t h e  va lue  of h i s  e s t a t e ,  and being a v a i l a b l e  t o  

be charged f o r  payment by an o rde r  under c l a u s e  f  of 

subsec t ion  2 of  s e c t i o n  7 0 ,  

( a )  g i f t s  mor t i s  causa;  

(b )  money depos i t ed ,  t o g e t h e r  w i th  i n t e r e s t  

thereon ,  i n  an account i n  t h e  name of t h e  

deceased i n  t r u s t  f o r  ano ther  o r  o t h e r s  w i th  

any c h a r t e r e d  bank, sav ings  o f f i c e ,  c r e d i t  

union o r  t r u s t  company, and remaining on 

d e p o s i t  a t  t h e  d a t e  of  t he  d e a t h  of t h e  

deceased;  

(c)  money depos i t ed ,  t o g e t h e r  wi th  i n t e r e s t  

thereon ,  i n  an account i n  t h e  name of t h e  

deceased and another  person o r  persons  and 

payable on d e a t h  pursuant  t o  t h e  t e r m s  of  

t he  d e p o s i t  o r  by ope ra t ion  of law t o  t h e  

su rv ivo r  o r  su rv ivo r s  of  t hose  persons  wi th  



any c h a r t e r e d  bank, sav ings  o f f  i c e ,  c r e d i t  

union o r  t r u s t  company, and remaining on 

d e p o s i t  a t  t h e  d a t e  o f  t h e  d e a t h  of t h e  

deceased; 

(d )  any d i s p o s i t i o n  of p roper ty  made by a  de- 

ceased whereby p rope r ty  i s  he ld  a t  t h e  d a t e  

of h i s  dea th  by t h e  deceased and another  a s  

j o i n t  t enan t s ;  

( e )  any d i s p o s i t i o n  of p rope r ty  made by t h e  

deceased i n  t r u s t  o r  o therwise ,  t o  t h e  

e x t e n t  t h a t  t h e  deceased a t  t h e  d a t e  of 

h i s  dea th  r e t a i n e d ,  e i t h e r  a lone  o r  i n  

conjunct ion wi th  another  person o r  persons  

by t h e  express  p rov i s ions  of t h e  d i spos ing  

ins t rument ,  a  power t o  revoke such d i s p o s i t i o n ,  

o r  a  power t o  consume, invoke o r  d i spose  of 

t h e  p r i n c i p a l  t h e r e o f ,  bu t  t h e  p r o v i s i o n s  

of t h i s  c l a u s e  do n o t  a f f e c t  t h e  r i g h t  of any 

income b e n e f i c i a r y  t o  t h e  income accrued 

and u n d i s t r i b u t e d  a t  t h e  d a t e  of  t h e  dea th  

of t h e  deceased;  

(f) any amount payable under a  p o l i c y  of in-  

surance e f f e c t e d  on t h e  l i f e  of t h e  deceased 

and owned by him; and 

(g )  any amount payable under a  des igna t ion  

of b e n e f i c i a r y  under P a r t  111. 

( 2 )  The c a p i t a l  va lue  of t h e  t r a n s a c t i o n s  r e f e r r e d  t o  

i n  c l a u s e s  b,  c  and d  of subsec t ion  (1) s h a l l  be 

deemed t o  be included i n  t h e  n e t  e s t a t e  of t h e  deceased 

t o  t h e  e x t e n t  t h a t  t h e  funds on d e p o s i t  were t h e  

p rope r ty  of t h e  deceased immediately before  t h e  

d e p o s i t  o r  t h e  cons ide ra t ion  f o r  t h e  p rope r ty  he ld  a s  

j o i n t  t e n a n t s  was furn i shed  by t h e  deceased. 



( 3 )  Dependants c la iming under t h i s  P a r t  s h a l l  have 

t h e  burden of e s t a b l i s h i n g  t h a t  t he  funds  o r  p roper ty ,  

o r  any p o r t i o n  t h e r e o f ,  belonged t o  t h e  deceased.  

( 4 )  Where t h e  o t h e r  p a r t y  t o  a t r a n s a c t i o n  descr ibed  

i n  c l a u s e  c o r  d of subsec t ion  (1) i s  a dependant, 

he s h a l l  have t h e  burden of e s t a b l i s h i n g  t h e  amount 

of h i s  c o n t r i b u t i o n ,  i f  any. 

(5) This  s e c t i o n  does  n o t  p r o h i b i t  any co rpo ra t ion  

o r  person from paying o r  t r a n s f e r r i n g  any funds o r  

p rope r ty  o r  any p o r t i o n  t h e r e o f ,  t o  any person o the r -  

w i s e  e n t i t l e d  t h e r e t o  un le s s  t h e r e  has  been pe r sona l ly  

served on t h e  co rpo ra t ion  o r  person a c e r t i f i e d  copy 

of a suspensory o rde r  made under s e c t i o n  66 en jo in ing  

such payment o r  t r a n s f e r .  

( 6 )  Persona l  s e r v i c e  upon t h e  co rpo ra t ion  o r  person 

holding any such fund o r  p rope r ty  of a c e r t i f i e d  copy 

of a suspensory o rde r  s h a l l  be a defence t o  any 

a c t i o n  o r  proceeding brought a g a i n s t  t h e  co rpo ra t ion  

o r  person w i t h  r e s p e c t  t o  t h e  fund o r  p rope r ty  du r ing  

the  per iod  t h e  o rde r  is i n  force .  

( 7 )  This s e c t i o n  does n o t  a f f e c t  t he  r i g h t s  of 

c r e d i t o r s  o f  t h e  deceased i n  any t r a n s a c t i o n  with 

r e s p e c t  t o  which a c r e d i t o r  has  r i g h t s .  
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