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INTRODUCTION 
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1. Family Law P r o j e c t  
f 

i 

Our work i n  t h e  f i e l d  of Family Law r e s u l t e d  in our i 

Report No. 2 0 ,  S t a t u s  of Chi ldren,  and our Report No. 18, 

Matrimonial Proper ty .  We w i l l  i n  t h i s  Report go on t o  dea l  

w i t h  t he  law of f i n a n c i a l  support  between husband and wife  1 
i n s o f a r  a s  it f a l l s  under t he  l e g i s l a t i v e  j u r i s d i c t i o n  of 

t h e  province,  and we  w i l l  s imultaneously i s s u e  r e p o r t s  on a  i 
proposa l  f o r  a  u n i f i e d  family  c o u r t  and upon the  s o c i a l  

s e r v i c e s  which should be a v a i l a b l e  t o  c o u r t s  which adminis te r  

fami ly  law. 

We w i l l  r e s e r v e  f o r  a  l a t e r  r e p o r t  t he  s u b s t a n t i v e  law re-  

l a t i n g  t o  t he  suppor t  of ch i ld ren .  There a r e  drawbacks t o  
! 

t h a t  procedure. The emotional  and f i n a n c i a l  needs of c h i l d r e n  

a r e  an impor tan t  concern of t h e  law and t h e  financial 

suppor t  of  spouse wi th  t he  f i n a n c i a l  support  of c h i l d r e n  a r e  

i n  p r a c t i c e  d e a l t  wi th  t oge the r .  We th ink  however t h a t  we  can 

make a p p r o p r i a t e  recommendations now with regard t o  the  

suppor t  of spouses so a s  t o  avoid delay.  

We expect  t o  do much o the r  work i n  the  f i e l d .  We hope 

t o  g i v e  cons ide ra t ion  t o  t he  r e l a t i o n s h i p  between the  p r i v a t e  

suppor t  o b l i g a t i o n  d e a l t  wi th  i n  t h i s  Report and t h e  pub l i c  

funding of payments t o  separa ted  spouses and ch i ld ren .  We a r e  

w e l l  advanced i n  a  s tudy  of t h e  Family Rel ief  Act. We expec t  

t o  conduct and c a r r y  through a  s tudy of t he  law r e l a t i n g  t o  

t h e  guard iansh ip ,  custody and support  of c h i l d r e n  and t o  extend 

t h a t  s tudy  t o  i nc lude  t h e  law r e l a t i n g  t o  neglected c h i l d r e n ,  

wardships  and adopt ions .  We have undertaken a  s tudy  of t he  

law a f f e c t i n g  couples  who l i v e  toge ther  without being married.  
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We expec t  t o  d e a l  wi th  o t h e r  p a r t s  of family  law, and w e  a r e  

t ak ing  s t e p s  t o  s ee  t h a t  the  sum t o t a l  of a l l  our work w i l l  

c o n s t i t u t e  a s e t  of coheren t  proposals  i n  t h e  f i e l d .  

2 .  Meaning o f  "Support"  

We have s a i d  above t h a t  i n  t h i s  Report we w i l l  d ea l  with 

t h e  law of f i n a n c i a l  suppor t  between husband and wife .  There 

a r e  o t h e r  ways i n  which husbands and wives g i v e  "suppor t"  t o  

each  o t h e r ,  b u t  they  a r e  o u t s i d e  t h i s  Report ,  which is  in- 

tended t o  d e a l  o n l y  wi th  p a r t  of t he  econonic r e l a t i o n s h i p  of 

t h e  marr ied couple ,  whi le  having regard t o  t he  ove r r id ing  

r e s p o n s i b i l i t y  o f  bo th  t o  t h e i r  ch i ld ren .  

The law now speaks of "alimony" and "maintenance." Under 

A l b e r t a  usage "alimony" usua l ly  r e f e r s  t o  f i n a n c i a l  support  

wh i l e  t h e  husband and wife  a r e  separa ted  bu t  s t i l l  marr ied,  

and "maintenance" u s u a l l y  r e f e r s  t o  f i n a n c i a l  support  a f t e r  

d i v o r c e  o r  annulment, though the  d i s t i n c t i o n  i s  not  always 

s t r i c t l y  made. W e  t h i n k  t h a t  t he  use of t h e  two words leads  

t o  confusion and t o  d i f f e r e n t  t rea tment  f o r  p a r t s  of  t h e  same 

th ing .  Accordingly, we propose t o  use t he  m r d  "support"  t o  

mean f i n a n c i a l  suppor t  dur ing marr iage and a f t e r  i t s  d i s s o l u t i o n  

3 .  H i s t o r i c a l  background of t he  law of matrimonial  
suppor t  

The proper ty  arrangements of a l l  s o c i e t i e s  a t  a l l  t imes 

and i n  a l l  p l aces  have been profoundly a f f e c t e d  by marriage 

and t h e  b i r t h  of l e g i t i m a t e  o f f sp r ing .  Many anc i en t  codes 

and t h e  customs of innumerable t r i b a l  people provide f o r  a 

bewilder ing v a r i e t y  of payments from one family t o  t he  o the r  

when a marr iage is arranged between members of t h e i r  respec- 

t i v e  f ami l i e s .  E l abo ra t e  p rov i s ions  a r e  a l s o  f r equen t ly  made 

f o r  t he  maintenance of t h e  woman and her minor c h i l d r e n  on 

t h e  d e a t h  of t h e  husband o r  t he  breakdown of t h e  r e l a t i o n s h i p ,  



7 - 
depending on t h e  c i rcumstances .  

The e x p e c t a t i o n  of the  b i r t h  of o f f s p r i n g  is  funda- 

mental  t o  most mar r iages ,  and it is  the  f a c t  t h a t  t he  mman 

w i l l  probably conce ive  and g i v e  b i r t h  t o  c h i l d r e n  who w i l l  

r e q u i r e  her  c o n s t a n t  a t t e n t i o n  dur ing t h e i r  e a r l y  y e a r s  t h a t  

h a s  l e d  t o  t h e  g e n e r a l  p rov is ion  i n  western s o c i e t i e s  t h a t  

t h e  husband and f a t h e r  assumes r e s p o n s i b i l i t y  f o r  t he  

maintenance and suppor t  no t  on ly  of t h e i r  minor c h i l d r e n  bu t  

a l s o  of t h e  mother who bore them. 

The Eng l i sh  com.on law i s  the  source of t h e  A lbe r t a  law 

o f  support .  It, l i k e  many o the r  l e g a l  systems, sought t o  

ensu re  t h e  s t a b i l i t y  of marr iages  by t r a n s f e r r i n g  t o  t he  

husband through t h e  marr iage ceremony a l l  persona l  p rope r ty  

owned by h i s  w i f e  before  t he  marriage and the  r i q h t  t o  

xr~anage and c o n t r o l  an6 draw the  income from her r e a l  p roper ty .  

I n  r e t u r n  t h e  law rendered him re spons ib l e  f o r  her main- 

tenance and suppor t  dur ing her l i f e ,  and u n t i l  t he  end of 

t h e  seventeen th  cen tu ry  and i n  some p laces  l a t e r  it gave her  

t h e  r i g h t  t o  one- th i rd  of h i s  goods on h i s  dea th ,  and t o  

r e c e i v e  t h e  income of one- thi rd  of the land of which he had 

been se i zed  du r ing  the  marriage.  

From a t  l e a s t  the  seventeenth cen tury  t h e  p r o p e r t i e d  

c l a s s e s  circumvented the  husband's power over his w i f e ' s  

p rope r ty  by means of t he  s e t t l emen t  " t o  her s e p a r a t e  use."  

U n t i l  t h e  l a t t e r  p a r t  of t h e  n ine t een th  cen tu ry  the  common 

law meant l i t t l e  t o  the  labouring popula t ion ,  and the  

percen tage  of t h e  populat ion who a c t u a l l y  l i v e d  under t he  

common law was probably no t  l a rge .  

U n t i l  t h e  i n d u s t r i a l  r evo lu t ion  brought machinery t o  

bear  on produc t ion  t h e r e  was no g e n e r a l  theory  t h a t  a  

husband should suppor t  a  young and able-bodied wife. I n  
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t h e  p r e - i n d u s t r i a l  e r a  both  husband and wife worked i n  o r  

near  t h e i r  home. Women's work (spinning,  weaving, brewing, 

d a i r y  work inc lud ing  cheesemaking) was t r a d i t i o n a l l y  lowly 

p a i d ,  but  was normally s u f f i c i e n t  t o  cover t h e  c o s t  of her 

maintenance and make some c o n t r i b u t i o n  t o  t he  maintenance 

o f  t he  c h i l d r e n .  I t  was when the  i n d u s t r i a l  r e v o l u t i o n  

moved rr.enls work away from t h e  home t o  t he  f a c t o r y  and 

r e q u i r e d  cont inuous a t t endance  t o  machinery t h a t  wor.en were 

i n  many (bu t  not  a l l )  a r e a s  squeezed out  of t h e  processes  of 

p roduc t ion .  The sudden a f f l u e n c e  of comparatively l a r g e  

numbers of people and t h e  d e s i r e  of o t h e r s  t o  emulate them 

l e d  t o  t h e  theory  t h a t  a  man must expect  t o  mainta in  h i s  

w i f e  f o r  l i f e ,  even i f  she was young and c h i l d l e s s .  The 

t h e o r y  was l a r g e l y  exploded by the  war of 1914-18. 

Many of t he  a b e r r a t i o n s  i n  Engl ish  family  law a rose  

from t h e  d i v i s i o n  of j u r i s d i c t i o n  between the  church c o u r t s  

and t h e  common law c o u r t s .  From t h e  seventeenth cen tu ry  

t h e  Court  of Chancery s u c c e s s f u l l y  invaded many a r e a s  of 

j u r i s d i c t i o n  prev ious ly  occupied by the  common labyer  s. 

William the  Conqueror ' s  Ed ic t  of 1072 t h a t  common law 

and canon law should n o t  be adminis tered i n  the  same c o u r t s  

l e d  t o  t he  foundat ion o f  a  s e p a r a t e  system of church c o u r t s ,  

which from before  t h e  Conquest had j u r i s d i c t i o n  over a l l  

m a t t e r s  of  marr iage and t h e  d i s t r i b u t i o n  of p rope r ty  a t  

dea th .  From t h e  t h i r t e e n t h  century,  however, t h e  common 

lawyers proclaimed t h a t  m a t t e r s  concerning Engl i sh  land 

were f o r  them alone.  Thus t h e  church, admin i s t e r ing  canon 

law, might hold a  mar r iage  v a l i d ,  bu t  i f  t he  widow wished t o  

c l a i m  dower she must s a t i s f y  t h e  common lawyers t h a t  she had 

been endowed - i n  f a c i e  e c c l e s i a e ,  t h a t  is ,  i n  pub l i c .  The 

church  by canon law might deem a c h i l d  l e g i t i m a t e ,  but i f  

he wished t o  c la im h i s  f a t h e r ' s  land a s  h e i r ,  t he  common 

lawyers  might i n s i s t  on proof of h i s  b i r t h  a f t e r  and not  
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be fo re  t h e  marr iage  of h i s  paren ts .  Even the  proof of w i l l s  

e e a l i n g  wi th  land was taken from the  c a n o n i s t s  i n t o  t he  

Court  of  Chancery. 

With t h e  upheaval  of t he  Reformation from t h e  s i x t e e n t h  

cen tu ry  t h e  common lawyers i n c r e a s i n g l y  c u r t a i l e d  the  e f f e c -  

t i v e  j u r i s d i c t i o n  of t h e  church c o u r t s  and, from 1692 t o  1 7 2 4  

t he  " reasonable  p a r t "  of wieow and c h i l d r e n  t o  a  deceased 

man's c h a t t e l s  was abol i shed  by s t a t u t e .  The common lawyers 

were qu ick  t o  i s s u e  a  p r o h i b i t i o n  on the  a c t i v i t y  of t he  

church c o u r t s ,  bu t  made few e f f o r t s  t o  f i l l  t he  gaps  l e f t  by 

t h e i r  i n e f f e c t i v e n e s s .  

From 1753 Par l iament  i nc reas ing ly  in te rvened  a s  r ega rds  

t h e  f o r m a l i t i e s  of marr iage,  and from 1857 the  whole j u r i s -  

d i c t i o n  of t h e  church c o u r t s  over laymen was t r a n s f e r r e d  t o  

t h e  s e c u l a r  Cour t s  of Probate  and Divorce. 

A.V. Dicey po in ted  ou t  t h a t  it was the  spread of 

educa t ion  du r ing  t h e  n ine t een th  cen tu ry  and the  f a c t  t h a t  

women, some of whom were marr ied,  f o r  t he  f i r s t  time became 

capable  of ea rn ing  money more than adequate f o r  t h e i r  sub- 

s i s t e n c e ,  t h a t  l e d  from 1870 t o  t h e  Married Women's P rope r ty  

Acts ,  which g e n e r a l i s e d  f o r  a l l  married women the  p rov i s ions  

that t h e  Court  of Chancery had prev ious ly  confined t o  

women on wfiom cons ide rab le  c a p i t a l  p roper ty  was s e t t l e d .  

I n c r e a s i n g l y  a f t e r  1918 women, marr ied and s i n g l e ,  accepted 

and sought employment. Over t he  same per iod improved methods 

o f  con t r acep t ion  made family  planning poss ib l e ,  and g r e a t l y  

reduced i n f a n t  m o r t a l i t y  emboldened women t o  r e s o r t  t o  it. 

Ris ing s t anda rds  of pub l i c  h e a l t h  have led  t o  a  p o s i t i o n  i n  

which t h e  average marr ied woman now has about two c h i l d r e n ,  

t h e  l a s t  o f  whom w i l l  be a t  school before  t he  mother reaches  

t h e  age o f  t h i r t y .  The mother can then look forward t o  

something l i k e  f i f t y  yea r s  more of l i f e .  It i s  t h e s e  f a c t s  



6 

t h a t  have placed s t r a i n s  on marr iage g r e a t e r  than it has 

e v e r  before  been r equ i r ed  t o  bear ,  and led  t o  a r e a p p r a i s a l  

o f  t h e  whole du ty  of maintenance o r  support  on d ivorce .  

The Engl ish  law of 1870, inc lud ing  the  law r e l a t i n g  

t o  suppor t  between husband and wife ,  became t h e  law of the  

Northwest T e r r i t o r i e s  and l a t e r  of Alber ta .  That included 

t h e  law r e l a t i n g  t o  marr iage ,  t o  p roper ty  and t o  suppor t .  

The Divorce and Matrimonial  Causes Act of 1857 (U.K.), a s  

amended, was the  f i r s t  s t a t u t e  law of Alber ta  r e l a t i n g  t o  

matr imonial  suppor t ,  and i t s  p a t t e r n  is r e f l e c t e d  i n  the  

s t a t u t e  law of today. The Domestic Re la t ions  Act ( A l b e r t a ) ,  

which was f i r s t  enacted i n  1927, added l i t t l e  t o  i t s  support  

p r o v i s i o n s  o t h e r  t han  t o  extend them t o  cover c a s e s  of 

n u l l i t y  and t o  make exp res s  p rov is ion  f o r  an independent  

a c t i o n  f o r  alimony, which had a l ready  rece ived  some 

j u d i c i a l  r ecogn i t i on .  The Divorce Act (Canada) , which in 

1968 superseded t h e  p r o v i s i o n s  of t h e  Domestic Re la t ions  

Act r e l a t i n g  t o  maintenance upon d ivorce ,  made some important  

changes: it gave t h e  c o u r t  power t o  o rde r  a wi fe  t o  support  

h e r  husband; whi le  l eav ing  the  conduct of t h e  husband and 

w i f e  a s  a r e l e v a n t  f a c t o r  i n  a d e c i s i o n  upon maintenance, it 

removed t h e  r e sponden t ' s  f a u l t  a s  a pre-condi t ion and the  

a p p l i c a n t ' s  f a u l t  as a bar ;  and it gave t h e  c o u r t  power to  

award a lump sum f o r  maintenance. 

I n  England, it was found necessary t o  provide a 

summary procedure f o r  maintenance f o r  d e s e r t e d  wives of low 

income c l a s s e s ,  t o  whom t h e  p rov i s ions  of t h e  Divorce and 

Matrimonial Causes A c t ,  1857, were of no value.  The 1927 

Domestic Re la t ions  Act (A lbe r t a )  in t roduced  a similar 

p rocedure ,  which i s  now found i n  P a r t  4 of t he  Act. Under 

t h a t  procedure a d e s e r t e d  wi fe  can apply f o r  and o b t a i n  an 

o r d e r  f o r  support  wi thout  having t o  show the  formal grounds 

which would e n t i t l e  her t o  some o t h e r  form of matrimonial  
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r e l i e f  such a s  j u d i c i a l  s e p a r a t i o n  o r  d ivo rce ,  though i n  o rde r  

t o  o b t a i n  suppor t  f o r  h e r s e l f  she must show t h a t  she has 

e i t h e r  been d e s e r t e d  by her husband o r  s epa ra t ed  from him 

because of h i s  c r u e l t y  o r  f a i l u r e  t o  p rov ide  suppor t .  Her 

own a d u l t e r y  is  a bar t o  maintenance f o r  h e r s e l f .  Maintenance 

f o r  c h i l d r e n  can be obta ined through t h e  same procedure 

whether o r  n o t  t h e  wife  has a v a l i d  c la im on her own beha l f .  

When S.A. 1977, c .  6 4 ,  i s  proclaimed, t he  procedure w i l l  be 

a v a i l a b l e  t o  husbands a s  wel l  a s  wives, and a d u l t e r y  w i l l  

no l onge r  t% a bar. 

We have so f a r  mentioned on ly  the  du ty  of t he  husband 

t o  t h e  wi fe  and t h e  w i fe  t o  t h e  husband. There is however 

a p u b l i c  a s p e c t  of  t h e  du ty  of suppor t ,  which a r i s e s  from 

t h e  f a c t  t h a t  one spouse, i f  n o t  supported by another ,  i s  

l i k e l y  t o  be supported by p u b l i c  funds. The d e s i r e  t o  

p r o t e c t  those  funds  i s  r e f l e c t e d  i n  the  Maintenance Order 

Act,  R.S.?.. 1970, c. 222, which r e q u i r e s  a husband o r  wife  

t o  suppor t  a  spouse who i s  no t  a b l e  t o  work. The source  of 

t h e  Act i s  t h e  Engl i sh  Poor Re l i e f  Act, 1601. Like t h e  l a t t e r  

Act, t h e  former a l lows the  pub l i c  a u t h o r i t y  providing suppor t  

f o r  one spouse t o  apply t o  a judge f o r  a maintenance o rde r  

a g a i n s t  t h e  o t h e r  spouse, and, s i n c e  i t s  amendment by S.A. 

1948, c .  48, it a l s o  a l lows  t h e  person e n t i t l e d  t o  support  

t o  b r ing  t h e  a p p l i c a t i o n .  App l i ca t ions  under t h e  Maintenance 

Order Act have i n  t h e  p a s t  been r a r e  o r  non-ex is ten t .  The 

d e s i r e  t o  p r o t e c t  t h e  pub l i c  funds,  however, has r e s u l t e d  in 

v a r i o u s  l e g i s l a t i v e  measures in tended to  a l l ow p r o v i n c i a l  

a u t h o r i t i e s  t o  o b t a i n  reimbursement f o r  s o c i a l  al lowances 

pa id  t o  wives and c h i l d r e n ,  culminat ing i n  S.A. 1977, c. 92, 

under which t h e  government w i l l  be subrogated t o  t h e  r i g h t s  

o f  s o c i a l l y  a s s i s t e d  persons  t o  r e c e i v e  suppor t  from t h e i r  

spouses.  

S o c i a l  a t t i t u d e s  towards t h e  r e l a t i o n  between husband 
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and wife  have a l s o  changed. Marriage i n  i t s  economic a s  

w e l l  a s  i n  i t s  o t h e r  a s p e c t s  i s  seen more a s  something l i k e  

a pa r tne r sh ip  i n  which t h e  husband and wi fe  s u s t a i n  them- 

s e l v e s  and each o t h e r  t o  whatever ex t en t  is reasonable  in 

view of t h e i r  c i rcumstances  and t h e i r  way of l i f e .  Because 

o f  t h e  r a t h e r  broad terms i n  which t h e  law i s  w r i t t e n  

Alber ta  c o u r t s  have been a b l e  t o  g i v e  some e f f e c t  t o  these  

changes. 

Our p re sen t  law r e f l e c t s  t he  i n f luence  o f  h i s t o r y ,  of 

l e g i s l a t i o n ,  and of s o c i a l  a t t i t u d e s  r e f l e c t e d  i n  t he  c o u r t s .  

I n  a s se s s ing  it, it is  necessary  t o  remember t h a t  it r e f l e c t s  

t h e s e  i n f luences ,  and t h a t  it d e a l s  wi th  m a t t e r s  which a r e  of t h e  

deepes t  s o c i a l  concern today. 

4 .  Divis ion of L e g i s l a t i v e  Author i ty  

I n  some ci rcumstances ,  t he  Par l iament  of Canada has 

t h e  power t o  make laws r e l a t i n g  t o  matr imonial  support .  I n  

o t h e r  c i rcumstances  t h e  p r o v i n c i a l  l e g i s l a t u r e s  have the  

power. 

(1) Mat t e r s  under Federa l  L e g i s l a t i v e  Author i ty  - 

Sect ion  91 of t h e  B r i t i s h  North America A c t  g i v e s  t o  

Par l iament  t h e  exc lus ive  power t o  make laws r e l a t i n g  t o  

"Marriage and Divorce." The power t o  make laws r e l a t i n g  

t o  d ivorce  i nc ludes  t he  a n c i l l a r y  power t o  make laws re- 

l a t i n g  t o  t he  support  of  one divorced spouse by another ,  

a s  w e l l  a s  laws r e l a t i n g  t o  t h e  suppor t  of  t he  c h i l d r e n  

o f  divorced paren ts .  

Under t h e  d ivo rce  power Par l iament  has enacted the  

Divorce A c t .  This Act empowers t h e  T r i a l  Div is ion  of t he  

Supreme Court of A lbe r t a ,  "upon g ran t ing  a dec ree  n i s i , "  
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t o  o rde r  e i t h e r  spouse t o  make payments f o r  t he  suppor t  of 

t h e  o t h e r  o r  t h e i r  c h i l d r e n .  I t  a l s o  empowers t he  c o u r t  t o  

o r d e r  e i t h e r  spouse t o  pay i n t e r i m  alimony whi le  t h e  d ivorce  

proceedings  a r e  being c a r r i e d  on. 

( 2 )  Ma t t e r s  under P r o v i n c i a l  L e g i s l a t i v e  Author i ty  

Sec t ion  92 of t h e  B r i t i s h  North America Act g i v e s  t o  

t h e  p r o v i n c i a l  l e g i s l a t u r e s  t he  e x c l u s i v e  power t o  make laws 

i n  r e l a t i o n  t o  m a t t e r s  coming wi th in  t he  c l a s s  "proper ty  and 

c i v i l  r i g h t s  i n  t h e  province.  " That power i s  understood t o  

i n c l u d e  t h e  power t o  make laws r e q u i r i n g  one spouse t o  pay 

alimony o r  p rov ide  f o r  t he  maintenance of t he  o t h e r  and t o  

p rov ide  maintenance f o r  t h e i r  c h i l d r e n .  Chief J u s t i c e  Duff, 

speaking f o r  t h e  Supreme Court  of Canada i n  Re Adoption Act, 

119381 S.C.R. 398 a t  402, held  t h a t  t he  s u b j e c t  mat te r  of 

t h e  Deser ted Wives and C h i l d r e n ' s  Maintenance Act (On ta r io )  

was a t  t h a t  time e n t i r e l y  w i th in  t h e  c o n t r o l  of t he  l e g i s -  

l a t u r e s  of  t h e  provinces;  and t h e  a p p e l l a t e  c o u r t s  of  

A l b e r t a  and Manitoba, i n  judgments which were r e f e r r e d  t o  

w i t h  apparen t  approval  by t h e  Supreme Court  of Canada in 

Zacks v.  Zacks (1973) ,  35 D.L.R. (3d) 420 a t  4 2 9 ,  have 

recognized t h a t ,  except  where they a r e  a n c i l l a r y  t o  t he  main 

i s s u e  of d ivo rce ,  alimony and maintenance a r e  m a t t e r s  of 

p r o p e r t y  and c i v i l  r i g h t s  w i th in  t h e  e x c l u s i v e  j u r i s d i c t i o n  

o f  t h e  l e g i s l a t u r e s  (W* v. Whyte (1969) ,  7  D.L.R. (3d) 

7 a t  10 (Man. C.A. ) ; Heikel  v. Heikel (1970) ,  12 D.L.R. (3d) 

311 (Alta.  App. Div . ) ) .  I t  was under i t s  j u r i s d i c t i o n  over 

p rope r ty  and c i v i l  r i g h t s  t h a t  t he  Alber ta  L e g i s l a t u r e  

enacted t h e  Maintenance Order Act and t h e  Domestic Re la t ions  

Act. Except i n  t h e  ca se  of n u l l i t y  (and t h e i r  p o s s i b l e  app l i ca -  

t i o n  t o  d i v o r c e )  t h e  powers which those  Acts  g i v e  t o  t he  

c o u r t s  t o  o rde r  alimony and maintenance e x i s t  on ly  while t he  

p a r t i e s  a r e  s t i l l  l e g a l l y  husband and wife.  Sec t ion  23 of 

t h e  Domestic Re la t ions  Act, however, g i v e s  such a  power a f t e r  
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a d e c l a r a t i o n  of n u l l i t y  of marr iage,  and the  e x i s t e n c e  of 

t h e  j u r i s d i c t i o n  has  been re-affirmed i n  Ontar io  and Alber ta :  

Rose (Abroms) v. - Rose (1970),  8 D.L.R. (3d) 4 5  (Ont. H . C . )  ; 

Liptak  v .  Liptak [19741, 1 W.W.R. 108 (Al ta .  S.C.) . We w i l l  

d i s c u s s  t h e  ca se  of d ivo rce  below. 

( 3 )  Matte rs  of Doubtful L e g i s l a t i v e  J u r i s d i c t i o n  

Has sec .  11 of t h e  Divorce Act (Canada) complete ly  

ous ted  p r o v i n c i a l  j u r i s d i c t i o n  over matrimonial  suppor t  a t  

and a f t e r  d ivo rce ,  o r  is t h e r e  s t i l l  some func t ion  which 

cou ld  be performed by p r o v i n c i a l  l e g i s l a t i o n ?  The s e c t i o n  

i s  a v a l i d  e x e r c i s e  of a power which is  a n c i l l a r y  o r  

n e c e s s a r i l y  i n c i d e n t a l  t o  t h e  d ivorce  power: Jackson v. 

Jackson [I9731 S.C.R. 205; Zacks v. - Zacks [19731 S.C.R. 891. 

The mere e x i s t e n c e  of an a n c i l l a r y  power does n o t  appear ,  

however, t o  p revent  a province from l e g i s l a t i n g  on a ma t t e r  

o f  p roper ty  and c i v i l  r i g h t s  i n  t he  province (such a s  

matr imonial  s u p p o r t ) ;  t h e  ques t ion ,  t h e r e f o r e ,  i s  whether o r  

n o t  Par l iament  h s  e x e r c i s e d  i ts  a n c i l l a r y  power so a s  t o  

cover  t h e  whole f i e l d  and exclude the  province e n t i r e l y .  

I t  seems q u i t e  c l e a r  t h a t  a maintenance o rde r  under t he  

Divorce Act supersedes  any e x i s t i n g  o rde r  made under 

p r o v i n c i a l  l e g i s l a t i o n  and precludes  any subsequent 

proceedings  thereunder :  Jackson v. Jackson,  supra .  The 

Appel la te  Div is ion  (Goldste in  v. Goldste in  [19761 4 W.W.R. 

646;  McCutcheon v. McCutcheon (1977) 2 Al ta .  L.R. (2d) 1 2 1 )  

and t h e  Ontar io  Court  of Appeal (Richards v. Richards  (1972) 

26 D.L.R. (3d) 2 6 4 )  have held  t h a t  t h e  Divorce Act occupies  t h e  

whole f i e l d  t o  t h e  exc lus ion  of p r o v i n c i a l  l e g i s l a t i o n ;  but  

t h e  B r i t i s h  Columbia Court  of Appeal has held  (Armich v. 

Armich [19711 1 W.W.R. 207; Hughes v. Hughes [I9771 1 W.W.R. 

579; see  a l s o  Wojtowicz v. Wojtowicz 119741 3 W.W.R. 577 

(Sask. D.C.))  t h a t  an o r d e r  under p r o v i n c i a l  l e g i s l a t i o n  
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remains e f f e c t i v e  u n l e s s  and u n t i l  an o rde r  i s  made under 

t h e  Divorce Act and t h a t  an o rde r  may be made under p r o v i n c i a l  

l e g i s l a t i o n  i n  favour  of a  d ivorced spouse who d i d  not  seek o r  

was n o t  awarded maintenance on d ivorce ;  and, w i th  r ega rd  t o  

t h e  ca se  of a  c h i l d  (which may n o t  be t h e  same a s  t h e  ca se  of 

t h e  spouse) t h e  Nova S c o t i a  Supreme Court ,  Appeal D iv i s ion ,  

has  s a i d  much t h e  same th ing .  The p r o v i n c i a l  Cour t s  of Appeal 

a r e  t h e r e f o r e  d iv ided  on the  ques t ion .  The Supreme Court  of 

Canada has n o t  y e t  decided it: Eeetz J . ,  speaking f o r  t he  

c o u r t  i n  Vadeboncoeur v. Landry [1977] 2 S . C . R .  179, e x p r e s s l y  

he ld  t h a t  it had n o t  been decided,  and d e c l i n e d  under t he  

c i rcumstances  of t h a t  case  t o  dec ide  it. I t  i s  r a i s e d  in 

A.G. of Quebec and Dame Diane Mary Glassco v. Archibald  

Cumming, a  c a s e  which i s  now before  t he  Supreme Court ,  and 

may be decided t h e r e .  U n t i l  t h e  ques t ion  i s  decided by t h e  

c o u r t  of l a s t  r e s o r t ,  we t h i n k  t h a t  t he  p r o v i n c i a l  l e g i s l a t i o n  

should be framed so t h a t  it w i l l  apply  t o  a l l  f i e l d s  which 

may u l t i m a t e l y  prove t o  be open t o  it. 

(4) Scope of P r o v i n c i a l  L e g i s l a t i o n  

The a p p l i c a t i o n  of p r o v i n c i a l  l e g i s l a t i o n  i s  dccord ing ly  

r e s t r i c t e d .  It can apply while t he  couple a r e  l i v i n g  to-  

g e t h e r .  It can apply whi le  they a r e  s epa ra t ed  in fo rma l ly  o r  

by agreement o r  by j u d i c i a l  s epa ra t ion .  I t  can apply i f  a  

mar r iage  i s  annul led.  It cannot  apply however i n  d ivo rce  

proceedings  o r  while an o r d e r  made i n  d ivo rce  proceedings  

remains i n  e f f e c t ,  and it i s  f a r  from c l e a r  t h a t  it can apply 

a t  a l l  a f t e r  d ivorce .  

5. Re la t ionsh ip  t o  Matrimonial Proper ty  L e g i s l a t i o n  

Alber ta  B i l l  1 0 2  was in t roduced i n t o  t h e  l e g i s l a t u r e  i n  

t h e  f a l l  s e s s i o n  of 1977. I t  provided f o r  t h e  i n t r o d u c t i o n  

o f  a  d i s c r e t i o n a r y  system of d i v i s i o n  of matr imonial  p rope r ty  
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upon d ivorce ,  n u l l i t y ,  j u d i c i a l  s epa ra t ion ,  a y e a r ' s  separa-  

t i o n ,  and s0r.e o t h e r  c i rcumstances .  The b i l l  was allowed t o  

d i e  on the  o r d e r  paper i n  o r d e r  t o  provide an oppor tun i ty  

f o r  comment. While we th ink  it l i k e l y  t h a t  the  L e g i s l a t u r e  

w i l l  make some p rov i s ion  f o r  t h e  shar ing of p rope r ty  between 

t h e  spouses when the  marr iage  is d isso lved  o r  t he  r e l a t i o n -  

s h i p  breaks down, we do no t  know t h a t  it w i l l  do so ,  and i f  

it does so, w e  do n o t  know t h e  n a t u r e  of t h e  p rov i s ion  which 

it w i l l  make. 

There i s  an  obvious r e l a t i o n s h i p  between the  s u b j e c t s  

o f  matrimonial  p r o p e r t y  and matrimonial  suppor t .  I n  a  

comparat ively  smal l  number of ca ses ,  d i v i s i o n  of p rope r ty  

may obvia te  t h e  need f o r  any support .  I n  a  g r e a t e r  number it 

may a f f e c t  t h e  need of a  w i f e  o r  husband f o r  suppor t ,  and 

it may d e t r a c t  from t h e  a b i l i t y  of a  husband o r  wife  t o  

p rov ide  it. I n  most cases ,  however, t h e r e  w i l l  be a  cont inued 

need f o r  t h e  p rov i s ion  of support .  The l e g i s l a t i o n  dea l ing  

w i t h  support  must t h e r e f o r e  be s u f f i c i e n t l y  f l e x i b l e  t o  be 

app rop r i a t e  t o  a  ca se  i n  which a  s u b s t a n t i a l  p rope r ty  d i v i s i o n  

h a s  a f f e c t e d  t h e  r e sou rces  of both p a r t i e s ,  a  ca se  i n  which 

t h e r e  i s  no p rope r ty  t o  d iv ide ,  and a l l  c a s e s  i n  between. I t  

must a l s o  be f l e x i b l e  enough t o  a l low f o r  v a r i a t i o n  of a  pre- 

e x i s t i n g  suppor t  o r d e r  a t  t h e  t ime o f ,  o r  a f t e r ,  t he  d i v i s i o n  

of  proper ty .  We b e l i e v e  t h a t  t h e  recommendations which we 

w i l l  make w i l l  p rov ide  f o r  a  s u f f i c i e n t l y  f l e x i b l e  law. 

6. Re la t ionsh ip  between P r o v i n c i a l  L e g i s l a t i o n  and 
the  Divorce Act 

I t  would be d e s i r a b l e  t o  have un i formi ty ,  o r  a t  l e a s t  

cons i s tency ,  between t h e  law o f  suppor t  embodied i n  

p r o v i n c i a l  l e g i s l a t i o n  and the  law of suppor t  embodied in 

t h e  Divorce A c t  (Canada). There a r e  t h r e e  main reasons  f o r  

saying so. One i s  t h a t  t h e  law should be a s  simple and c l e a r  

a s  i t s  s u b j e c t  ma t t e r  permits ,  and t h a t  t o  have d ive rgen t  
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s t a t u t e s  d e a l i n g  d i f f e r e n t l y  w i t h  d i f f e r e n t  p a r t s  of  t h e  

s u b j e c t  m a t t e r  of suppor t  must i n e v i t a b l y  d e t r a c t  from 

s i m p l i c i t y  and c l a r i t y  and must cause  d i f f i c u l t y  f o r  t h e  

c i t i z e n  who wants t o  understand h i s  l e g a l  r i g h t s  and o b l i g a -  

t i o n s .  The second reason i s  t h a t  un l e s s  a l l  t h e  law of 

suppor t  i s  based on one philosophy and designed accord ing  t o  

one cohe ren t  p lan  it w i l l  have no demonstrable r a t i o n a l e  and 

w i l l  n o t  be c o n s i s t e n t .  The t h i r d  i s  t h a t  t h e  law of suppor t  

should n o t  p rov ide  an inducement t o  choose one mat r imonia l  

remedy over  ano the r  and i n  p a r t i c u l a r  should n o t  p rov ide  an 

inducement e i t h e r  t o  d ivo rce  o r  n o t  t o  d ivo rce .  For t h e s e  

r ea sons ,  and p a r t i c u l a r l y  t he  t h i r d ,  two members of our  

Board, wh i l e  g e n e r a l l y  i n  sympathy w i t h  t h e  recommendations 

which we w i l l  make i n  t h i s  Report ,  t h i n k  t h a t  t h e  o b j e c t ,  

of t h e  proposed l e g i s l a t i o n  should be t o  achieve un i fo rmi ty ,  

o r  a t  l e a s t  cons i s t ency ,  w i t h  t h e  Divorce Act. For example, 

t h e  r educ t ion  i n  emphasis upon t h e  conduct of t h e  p a r t i e s  

which we w i l l  propose,  o r  t h e  i n c r e a s e  i n  emphasis upon t h e  

encouragement of s e l f - su f f i c i ency ,  may i n  a  p a r t i c u l a r  c a s e  

a f f e c t  t h e  amount of suppor t  a v a i l a b l e  under t h e  A c t  which 

we w i l l  propose and may t h e r e f o r e  i n f l u e n c e  a  p a r t y  t o  b r i n g ,  

o r  t r y  t o  avoid ,  d ivorce  proceedings.  

The view which p r e v a i l s  w i th  t h e  m a j o r i t y ,  however, i s  

t h a t ,  wh i l e  t h e  p r o v i n c i a l  l e g i s l a t i o n  should  be framed wi th  

t h e  consequences of p o s s i b l e  d ivorce  proceedings  i n  mind, it 

should have r ega rd  t o  o t h e r  t h i n g s  a s  w e l l .  For one t h i n g ,  

except  i n  t h e  ca se  of n u l l i t y  it w i l l  d e a l  w i th  people  who a r e  

s t i l l  marr ied and whose problems w i l l  n o t  n e c e s s a r i l y  b e s t  

be so lved  by conforming t o  a  s t a t u t e  which assumes t h a t  they 

a r e  n o t .  For ano the r ,  t h e  law and t h e  t i m e s  a r e  c o n s t a n t l y  

changing,  and we do no t  t h i n k  t h a t  p r o v i n c i a l  l e g i s l a t i o n  

should merely advance t o  t h e  p o i n t  achieved by f e d e r a l  

l e g i s l a t i o n  t en  y e a r s  ago; indeed,  a s  w i l l  be seen ,  we have 

been in f luenced  by t h e  views of t h e  Law Reform Commission of 

Canada who th ink  t h a t  t h e  suppor t  p r o v i s i o n s  of t h e  Divorce 
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about a  change i n  them. For a  t h i r d ,  we th ink  t h a t  changes 

i n  t h e  Alber ta  law, i f  w e l l  conceived,  w i l l  have an in f luence  

upon t h e  l e g i s l a t o r s  and judges who make and admin i s t e r  t h e  

law of t h e  provinces  and of Canada: w e  no t e  t h a t  o t h e r  

p rov inces  a r e  making changes now, and we no te  t h a t  i n  

Rowe v.  Rowe (1975) 2 4  R.F.L. 306 (B.C.S.C.) Ruttan J .  - - 
s p e c i f i c a l l y  app l i ed  some of t h e  p r i n c i p l e s  suggested by t h e  

Law Reform Commission of Canada. We do n o t  s e e  any course  of 

a c t i o n  i n  which d i f f i c u l t i e s  a r e  not  i m p l i c i t ,  and w e  t h ink  

t h a t  t h e  b e s t  t h i n g  f o r  Alber ta  t o  do i s  t o  dev i se  a  law of 

suppor t  which w i l l  be  s u i t a b l e  here  f o r  today and f o r  t h e  

fo re seeab le  f u t u r e  and which w i l l  minimize t h e  d i f f i c u l t i e s  

f lowing from d i f f e r e n c e s  between t h a t  law and t h e  Divorce Act, 

and t o  accep t  t h e  d i f f i c u l t i e s  t h a t  cannot be avoided.  

7 .  S t r u c t u r e  of Report 

We propose f i r s t l y  t o  d e a l  wi th  t h e  s u b s t a n t i v e  law 

e s t a b l i s h i n g  and r e g u l a t i n g  t h e  suppor t  o b l i g a t i o n  as 

between husband and wi fe  ( P a r t s  I1 and 111). We propose 

nex t  t o  d e a l  wi th  t h e  process  by which t h e  e x i s t e n c e  of t he  

o b l i g a t i o n  i s  e s t a b l i s h e d  and q u a n t i f i e d  i n  a  p a r t i c u l a r  

c a s e ,  and t h e  process  by which c o l l e c t i o n  i s  e f f e c t e d .  

Because of t h e  i n t e r r e l a t i o n s h i p  between q u a n t i f i c a t i o n  ( i n -  

c lud ing  v a r i a t i o n )  and c o l l e c t i o n ,  we have c l a s s i f i e d  them 

both  a s  "Enforcement of t h e  Support Ob l iga t ion , "  b u t  f o r  

purposes of o rgan iza t ion  we w i l l  break down t h e  d i s c u s s i o n  

i n t o  P a r t  I V  (gene ra l  d i s c u s s i o n ,  and ways o f  making improved 

in format ion  a v a i l a b l e  t o  t h e  c o u r t s )  and P a r t s  V ( o r d e r s  of 

s u p p o r t ) ,  V I  ( c o l l e c t i o n )  and V I I  ( g i f t s  and t r a n s f e r s  f o r  

inadequate  c o n s i d e r a t i o n ) .  We should no te  he re  t h a t ,  whi le  

t h i s  Report i s  n o t  in tended t o  d e a l  wi th  t h e  s u b s t a n t i v e  law 

of suppor t  between p a r e n t  and c h i l d ,  we have found it 

necessary t o  inc lude  prov is ion  f o r  a p p l i c a t i o n s  on beha l f  of 
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c h i l d r e n  under t h e  proposed summary procedure i n  P a r t  V ,  and 

f o r  t h e  c o l l e c t i o n  of payments f o r  suppor t  of c h i l d r e n  under 

P a r t  V I .  We then  d e a l  b r i e f l y  w i th  t h e  r u l e s  r e l a t i n g  t o  t h e  

p ledging  of ano the r  s p o u s e ' s  c r e d i t  f o r  suppor t  ( P a r t  V I I I ) ,  

t r a n s i t i o n a l  p rov i s ions  ( P a r t  I X ) ,  and amendments t o  o t h e r  

s t a t u t e s  ( P a r t  X ) .  F i n a l l y ,  we w i l l  a t t a c h  a s  Appendix A a  d r a f t  

of a  proposed Act which would g i v e  e f f e c t  t o  our  recommendations. 

I1 

NATURE AND PURPOSE OF MATRIMONIAL SUPPORT 

1. Bas i s  o f  Obl iga t ion  

( a )  Marriage 

W e  b e l i e v e  t h a t  husbands and wives unders tand and 

expec t  t h a t  by marr iage they assume o b l i g a t i o n s  t o  each 

o t h e r .  Soc i e ty  has  t he  same unders tanding and e x p e c t a t i o n .  

That  i s  t r u e  whether t h e  r e l a t i o n s h i p  is regarded a s  one 

of c o n t r a c t ,  one of p a r t n e r s h i p  o r  one of s t a t u s ,  and 

whether marr iage i s  regarded a s  a  l e g a l  m a t t e r  o r  a  

r e l i g i o u s  sacrament.  One of t hose  understood o b l i g a t i o n s  

i s  t h a t  of  mutual suppor t .  That  word i s  used i n  a  sense  

which inc ludes  emotional  and moral suppor t .  I t  i s  a l s o  

used i n  a  sense  which inc ludes  f i n a n c i a l  suppor t .  According- 

l y ,  we t h i n k  t h a t  t h e r e  i s  a  broad g e n e r a l  agreement i n  

s o c i e t y  t h a t  t h e  law should recognize  and under some 

ci rcumstances  en fo rce  t h e  o b l i g a t i o n  of one spouse t o  

provide f i n a n c i a l  suppor t  f o r  t h e  o t h e r .  We t h i n k  t h a t  t h a t  

i s  s u f f i c i e n t  j u s t i f i c a t i o n  f o r  a l e g a l  o b l i g a t i o n  of 

suppor t .  Another cons ide ra t ion  which must be borne i n  mind 

i s  t h a t  i f  a  family  does no t  suppor t  some of i t s  members 

they w i l l  become dependent upon some form of p u b l i c  a s s i s t a n c e ,  

and t h e  family  w i l l  thereby impose a  burden upon taxpayers  

g e n e r a l l y .  The emphasis of t h i s  Report ,  however, whi le  it 

recognizes  t h e  o b l i g a t i o n  t o  t h e  p u b l i c  and provides  f o r  it, 
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i s  upon t h e  r e l a t i o n s h i p  between t h e  husband and wi fe .  

(b) Void o r  vo idab le  marriage 

A voidable  marriage has e f f e c t  u n t i l  a  dec ree  of n u l l i t y  

i s  g ran ted .  W e  s e e  no reason t o  suggest  t h a t  t h e  du ty  of 

suppor t  should n o t  apply t o  it. There i s  a more s u b s t a n t i a l  

q u e s t i o n  abou t  a void  marr iage,  which i n  law i s  no marriage 

a t  a l l .  We do n o t  t h i n k ,  however, t h a t  a  mis take  a s  t o  the  

l e g a l  v a l i d i t y  of t h e i r  r e l a t i o n s h i p  should dep r ive  a woman, 

o r  man, of  suppor t  which i s  no l e s s  necessary  and no l e s s  

expected merely because an apparen t  marr iage s u f f e r s  from 

some l e g a l  d e f e c t .  On t h e  o t h e r  hand we do n o t  t h ink  t h a t  a  

woman o r  man should be a b l e  t o  c la im r i g h t s  under a marr iage 

which she o r  he knew was no marriage.  Our recommendations 

s o  f a r  a r e  i n  accordance wi th  those  which we made i n  our 

Report  # l a ,  Matrimonial  Proper ty ,  and with  t h e  p rov i s ions  of 

A lbe r t a  B i l l  102,  1977. 

Marriages c e l e b r a t e d  under a l e g a l  system which p e r m i t s  

polygamy a r e  a s p e c i a l  case:  they  a r e  p e r f e c t l y  v a l i d  where 

t h e y  a r e  c e l e b r a t e d  bu t  n o t  i n  Canada. Report 18 would 

recognize  f o r  p rope r ty  purposes a p o t e n t i a l l y  polygamous 

marr iage ,  i .e . ,  one which would permit  a  husband t o  have more 

t h a n  one wi fe  o r  - v i c e  v e r s a ,  bu t  n o t  an a c t u a l l y  polygamous 

marr iage ,  i.e., one where one spouse a l r eady  has a spouse. 

A lbe r t a  B i l l  102, 1977, does n o t  g i v e  e f f e c t  t o  our  recom- 

mendation t o  t h a t  e f f e c t .  We th ink  however that t h e  law 

should go f a r t h e r  i n  t h e  ca se  of matrimonial  suppor t .  Two 

o r  more persona l  c l a ims  f o r  suppor t  do n o t  appear t o  us  t o  

i n v o l v e  the  s a m e  t h e o r e t i c a l  and p r a c t i c a l  d i f f i c u l t i e s  a s  

two o r  more c l a ims  f o r  t h e  shar ing  of proper ty . .  Accordingly, 

w e  t h ink  t h a t  t h e  du ty  of suppor t  should apply  t o  a c t u a l l y  

polygamous marr iages  c e l e b r a t e d  under a system of l a w  which 

recognizes  polygamy. 



Recommendation #1 

T h a t  t h e  p r o p o s e d  A c t :  

( 1 )  e x t e n d  t h e  d u t y  o f  s u p p o r t  t o  t h e  f o Z Z o w i n g :  

l a )  a  m a r r i a g e  w h i c h  i s  v o i d ,  

( b )  a  m a r r i a g e  w h i c h  i s  v o i d a b l e ,  and 

( c )  a m a r r i a g e  w h i c h  was e n t e r e d  i n t o  
u n d e r  a  Zaw w h i c h  p e r m i t t e d  p o l y g a m y ,  
w h e t h e r  o r  n o t  e i t h e r  p a r t y  t o  i t  h a s ,  
o r  a t  t h e  t i m e  o f  t h e  m a r r i a g e  o r  
t h e r e a f t e r  h a d ,  a  s p o u s e  o t h e r  t h a n  
t h e  o t h e r  p a r t y .  

( 2 )  p r o v i d e  t h a t  t h e  c o u r t  shaZZ n o t  g r a n t  
s u p p o r t  i n  f a v o u r  o f  a  p a r t y  t o  a  v o i d  m a r r i a g e  
i f  t h e  p a r t y  knew o r  had r e a s o n  t o  b e Z i e v e  t h e  
m a r r i a g e  was v o i d .  

2. Mutual i ty  of Ob l iga t ion  

A ques t ion  t o  be addressed a t  t h i s  p o i n t  i s  whether 

o r  n o t  t h e  r i g h t s  and o b l i g a t i o n s  of husbands should be 

d  i f f e r n t  f r o m  t h e  r i g h t s  a n d  o l b i g a t i o n s  o f  w

of  Canada. Since 1968 t h e  Divorce Act (Canada) has  empowered 

t h e  c o u r t  t o  impose upon a  w i fe  a  l e g a l  o b l i g a t i o n  t o  suppor t  

t h e  husband and c h i l d r e n  of t h e  marriage i n  t h e  same terms 

a s  it has  empowered t h e  c o u r t  t o  impose upon t h e  husband a  

l e g a l  o b l i g a t i o n  t o  suppor t  t h e  wife  and c h i l d r e n  of t h e  

marriage,  and s i n c e  1974 t h e  Criminal  Code (Canada) has 

imposed t h e  same p e n a l t i e s  on husband and wi fe  f o r  f a i l u r e  t o  

supply necessar ies .  Since 1973, t he  same words i n  t he  

Domestic Re la t ions  Act (A lbe r t a )  have empowered the  c o u r t  t o  

impose a  l e g a l  o b l i g a t i o n  upon e i t h e r  o r  both of t h e  spouses 

i n  proceedings f o r  n u l l i t y ,  j u d i c i a l  s e p a r a t i o n  and alimony; 

and S.A. 1977, c .  6 4 ,  upon proclamation,  w i l l  make the  

p r o t e c t i o n  o rde r  procedure under P a r t  4 of  t h e  Domestic 
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&'.elations Act a v a i l a b l e  t o  husbands a s  wel l  a s  wives. We 

have no doubt t h a t  t h e  proposed support  l e g i s l a t i o n  should 

apply  equa l ly  t o  husbands and wives. 

A t  t h e  same t ime,  it must be recognized t h a t  it i s  

u s u a l l y  t h e  w i fe  who needs f i n a n c i a l  support  from the  

husband. That fo l lows  from t h e  way of l i f e  adopted by most 

of  t h e  couples  who do n o t  a r r a n g e  t h e i r  a f f a i r s  i n  such a  

way a s  t o  main ta in  t h e  f i n a n c i a l  s e l f - s u f f i c i e n c y  of both 

members and from t h e  f a c t  t h a t  women on t h e  average earn  l e s s  

t h a n  men, and it fo l lows  almost  n e c e s s a r i l y  from the  pre- 

v a i l i n g  view t h a t  c h i l d r e n  must be nur tured by t h e i r  mothers, 

p a r t i c u l a r l y  i n  t h e i r  e a r l y  years .  Therefore ,  while t he  law 

should g i v e  equa l  t r e a t m e n t  t o  husbands and wives, it must 

recognize  t h a t  t h e  f a c t s ,  i nc lud ing  the  o v e r r i d i n g  need t o  

p r o t e c t  c h i l d r e n ,  a lmost  always pu t  wives a t  a  f i n a n c i a l  

d i sadvantage  s o  t h a t  t hey  r e q u i r e  suppor t  from husbands. 

3 .  Legal Sta tement  of  Ob l iga t ion  - 

A n  important  q u e s t i o n  i s  whether t h e  proposed Act 

should s t a t e  t h e  suppor t  o b l i g a t i o n  i n  p o s i t i v e  terms,  o r  

whether it should merely con fe r  a  power upon t h e  c o u r t  t o  

award suppor t  t o  e i t h e r  spouse and s e t  o u t  i n  gene ra l  o r  

s p e c i f i c  terms t h e  c r i t e r i a  by which t h e  judge i s  t o  be 

guided i n  determining which spouse should r e c e i v e  support  

and i n  what amount. I t  i s  t h e  l a t t e r  course  which has been 

followed i n  most Canadian and Engl ish  l e g i s l a t i o n ,  and the  

Ontar io  Law Reform Commission thought it p r e f e r a b l e  t o  

adopt it (though On ta r io  B i l l  59, 1 9 7 7 ,  s ec .  15 ,conta ins  

a  s t a t emen t  of  'he o b l i g a t i o n ) .  The Commission s a i d :  

Of n e c e s s i t y ,  any p o s i t i v e  re formula t ion  of 
t h e  o b l i g a t i o n  must be founded upon a  no t ion  of 
r e l a t i v e  economic need of t h e  spouses;  and t h e  



s ta tement  would have no s i g n i f i c a n t  l e g a l  e f f e c t  
by i t s e l f ,  u n l e s s  t h e  law were t o  regard  breaches  
of matr imonial  du ty  a s  wholly i r r e l e v a n t  t o  t h e  
impos i t ion  of suppor t  o b l i g a t i o n s .  We a r e  of t h e  
view t h a t  t he  L e g i s l a t u r e  should n o t  a t t empt  a  
d e f i n i t i o n  of t h e  i n t e r - spousa l  suppor t  o b l i g a t i o n  
i n  such a b s o l u t e  terms f o r  e s s e n t i a l l y  two reasons :  
f i r s t ,  it would i n v i t e  i n t e r v e n t i o n  by the  c o u r t  
i n  d i s p u t e s  between spouses dur ing  c o h a b i t a t i o n  which 
they  might reasonably  be expected t o  r e s o l v e  by 
themselves o r  w i th  t h e  a i d  of m a r i t a l  c o u n s e l l i n g ;  
secondly,  a s  we have concluded elsewhere i n  t h i s  
Report ,  t h e  e x i s t i n g  r e l a t i o n s h i p  between t h e  
performance of matr imonial  d u t i e s  and t h e  impos i t ion  
of support  o b l i g a t i o n s  a t  law should no t  be severed 
completely. 

To t h a t  it may be added t h a t  it i s  t h e  s u b s t a n t i v e  powers 

g r a n t e d ,  and d i r e c t i o n s  g i v e n , b y  an Act of t h i s  kind t h a t  

de te rmine  what t h e  Act does. 

W e  a r e  impressed wi th  these  s ta tements ,  and some 

members of our  Eoard would g i v e  e f f e c t  t o  them. There a r e ,  

however, o the r  c o n s i d e r a t i o n s .  We th ink  t h a t  t h e  law should 

s t a t e  i t s  bas i c  r u l e  f o r  t h e  b e n e f i t  of those  who l i v e  

under it, and should n o t  l eave  t h e  r u l e  t o  be i n f e r r e d  from 

p r o v i s i o n s  g iv ing  t h e  c o u r t  c e r t a i n  powers and some d i r e c t i o n  

abou t  us ing them. We th ink  a l s o  t h a t  a  g e n e r a l  s ta tement  

may be an a i d  t o  i n t e r p r e t a t i o n .  We recognize  t h a t  t he  

s t a t emen t  of t he  r u l e  w i l l  no t  of i t s e l f  i n s t r u c t  t h e  c o u r t  

o r  marr ied couple what t o  do and t h a t  t h e  q u e s t i o n s  r a i s e d  

by t h e  Ontar io  Law Reform Commission w i l l  have t o  be d e a l t  

w i t h  i n  t h e  proposed Act. We th ink  however t h a t ,  f o r  t he  

r ea sons  we have s t a t e d ,  t h e  proposed Act should s t a t e  the  

suppor t  o b l i g a t i o n  and say t h a t  t he  o b l i g a t i o n  is  enforceab le  

a s  provided i n  t he  proposed Act. Since we regard  it a s  the  

f i r s t  du ty  of t he  p a r e n t s  t o  suppor t  t h e i r  c h i l d r e n ,  t he  

proposed Act should make it c l e a r  t h a t  t he  s t a t emen t  of the  

o b l i g a t i o n  betwen husband and wi fe  does n o t  i n t e r f e r e  wi th  

t h a t  duty.  
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Recommendation # 2  

T h a t  t h e  p r o p o s e d  A c t  s t a t e  t h e  s u p p o r t  o b l i g a t i o n  
b e t w e e n  husband  and w i f e  a s  f c l l o w s :  

( a )  The  p a r t i e s  t o  a  m a r r i a g e  a r e  mutuaZZy 
l i a b l e  t o  s u p p o r t  e a c h  o t h e r .  

( b )  The  l i a b i l i t y  i s  e n f o r c e a b l e  a s  p r o v i d e d  
i n  t h e  Act. 

(c) The l i a b i l i t y  i s  s u b j e c t  t o  a  l i a b i l i t y  o f  
e i t h e r  p c r t y  t o  s u p p o r t  a  c h i l d .  

4 .  Ex ten t  and Purpose of Support  

An impor tan t  ques t ion  i s  whether o r  no t  t h e  law should 

pu t  emphasis on t h e  encouragement of economic s e l f - r e l i a n c e  

by each spouse. 

I n  A l b e r t a ,  a s  i n  o t h e r  j u r i s d i c t i o n s ,  t h e  tendency 

has  been t o  t h i n k  of t h e  wife a s  n e c e s s a r i l y  dependent upon 

t h e  husband so  t h a t  i f  t h e  husband and wife s e p a r a t e ,  the  

husband should make p rov i s ion  f o r  t h e  f i n a n c i a l  support  of 

t h e  w i fe  f o r  an  i n d e f i n i t e  per iod.  Of course ,  t h e r e  is no 

a b s o l u t e  requirement  t h a t  suppor t  go on i n d e f i n i t e l y  o r  

t h a t  it be awarded a t  a l l ,  and t h e  c o u r t  can take  i n t o  

account  t h e  f a c t  t h a t  t h e  wi fe  has ample proper ty  o r  ea rn ing  

c a p a c i t y  t o  suppor t  h e r s e l f ,  bu t  t h e  tendency i s  t o  t h ink  of 

h e r  a s  a  con t inu ing  dependent.  The l e g a l  mu tua l i t y  of 

o b l i g a t i o n  imposed i n  1968 by t h e  Divorce A c t  (Canada),  

i n  1973 by amendments t o  t h e  Domestic Re la t ions  A c t  (A lbe r t a )  

and i n  1977 by t h e  a s  y e t  unproclaimed S.A. 1977, c. 64, has 

n o t  done away wi th  t h a t  no t ion  i n  f a c t ,  though leav ing  no 

foundat ion f o r  it i n  law, and t h e r e  is s t i l l  a  tendency t o  

t h i n k  of t h e  w i fe  a s  a cont inu ing  dependent upon, and a  l e g a l  

r e s p o n s i b i l i t y  o f ,  t h e  husband, fol lowing sepa ra t ion  and 

d ivorce .  
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The e f f e c t s  of t h e  o l d e r  view were s t a t e d  i n  a  f r e q u e n t l y  

quoted passage by an American judge, Hof s t ad t e r ,  J. a s  fo l lows  

(Doyle v. Doyle (1957) ,  158 N.Y.S. (2d) 909 a t  9 1 2 )  : 

Alimony was o r i g i n a l l y  devised by s o c i e t y  t o  p r o t e c t  
t hose  wi thout  power of ownership o r  ea rn ing  r e sou rces .  
I t  was never in tended  t o  a s s u r e  a  p e r p e t u a l  s t a t e  of  
secured indolence.  I t  should no t  be s u f f e r e d  t o  
conver t  a  h o s t  of  p h y s i c a l l y  and menta l ly  competent 
women i n t o  an army of alimony drones.  

I r o n i c a l l y ,  i n f l a t e d  alimony awards a r e  f r e q u e n t l y  
n o t  on ly  f i n a n c i a l l y  d i s a s t r o u s  t o  t h e  man but 
p sycho log ica l ly  d e l e t e r i o u s  t o  t h e  woman. She remains 
hope le s s ly  en tangled  i n  t he  web of t h e  p a s t ,  never 
e s t a b l i s h i n g  a  new and independent l i f e  but  "wandering 
between two worlds ,  one a l r eady  dead and t h e  o the r  
powerless t o  be born."  

I n  t h e  f i e l d  of matr imonial  l i t i g a t i o n  and 
alimony awards t h e  husband and wife a r e  n o t  t he  s o l e  
p a r t i e s .  Soc i e ty  i t s e l f  has locus  s t a n d i  f o r  it 
i s  deeply a f f e c t e d  i n  v i t a l  a spec t s .  For t h e  b e n e f i t  
of  a l l  concerned,  we must proceed i n  a  c l i m a t e  of 
s a n i t y  t h a t  w i l l  r e f l e c t  modern r e a l i t y  and i n  a  
s p i r i t  of  sympathet ic  understanding t h a t  w i l l  
ach ieve  j u s t i c e  and equi ty .  

I n  Canada, t h e  Royal Commission on the  S t a t u s  of Women sa id  

i n  i t s  Report: 

Maintenance and we l f a re  a r e  n o t  d e s i r a b l e  a s  
permanent arrangements. The dese r t ed  spouse o r  
p a r e n t  should be helped t o  become se l f - suppor t ing .  

More r e c e n t l y ,  t he  Law Reform Commission of Canada h a s  

enunciated a  d i f f e r e n t  t h e o r e t i c a l  b a s i s  f o r  determining 

suppor t  o b l i g a t i o n s .  The Commission ' s bas i c  premise (Report 

on Family Law, 1976, p. 39) i s  t h a t  f i n a n c i a l  p rov i s ion ,  

c h i l d  c a r e  and household management a r e  equal  l e g a l  

r e s p o n s i b i l i t i e s  of  both  spouses,  which " l e a d s  t o  a  concept 

o f  f i n a n c i a l  p rov is ion  on d i s s o l u t i o n  of mar r iage  a s  an 

a s su red  r i g h t  i n  t he  spouse who has f i n a n c i a l  needs fol lowing 
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from t h e  marr iage  exper ience."  The r i g h t  i s  "p r imar i ly ,  but 

n o t  e x c l u s i v e l y ,  r e l a t e d  t o  t h e  d i v i s i o n  of t h e  family f u n c t i o n s . "  

The Commission t h i n k s  (p. 4 0 )  t h a t  t h e  u n i l a t e r a l  r i s k  of 

economic d e p r i v a t i o n  on d i s s o l u t i o n  of marr iage r e s u l t i n g  

from the  assumption of primary r e s p o n s i b i l i t y  f o r  ch i ld  c a r e  

and household management i s  i n c o n s i s t e n t  wi th  marriage a s  a 

r e l a t i o n s h i p  between l e g a l  equa ls .  The economic advantage of 

t h e  wage-earner is a mutual a s s e t  t o  be shared,  but  only so 

long a s  i s  necessary  f o r  t he  supported spouse t o  become s e l f -  

suppor t ing :  t h e  supported spouse has an o b l i g a t i o n  t o  

become s e l f - s u f f i c i e n t  wi th in  a reasonable  per iod of time 

u n l e s s  t h e  economic d i s a b i l i t y  f lowing from the  marriage i s  

permanent (p. 4 1 ) .  

Under t h e  Commission's recommendations, marriage i t s e l f  

would n o t  c r e a t e  a r i g h t  t o  suppor t  o r  an o b l i g a t i o n  of suppor t .  

The r i g h t  would be c r e a t e d  by reasonable  needs. These might 

f l ow from t h e  d i v i s i o n  of f u n c t i o n  i n  t he  marr iage,  an 

exp res s  o r  t a c i t  unders tanding  between t h e  spouses,  o r  

c u s t o d i a l  arrangements wi th  r e s p e c t  t o  t h e  c h i l d r e n ,  i - e . ,  

from arrangements made by reason  of t he  marriage.  It might 

a l s o  flow from a p h y s i c a l  o r  mental d i s a b i l i t y  a f f e c t i n g  

t h e  a b i l i t y  of  a w i f e  o r  husband t o  be s e l f - suppor t ing ,  o r  from 

t h e  i n a b i l i t y  of  a spouse t o  ob ta in  g a i n f u l  employment, 

which i n a b i l i t y  might o r  might no t  be caused by arrangements 

made by reason of t h e  marr iage.  

We th ink  t h a t  t h e r e  is much t o  be s a i d  f o r  t he  

Commission's g e n e r a l  approach. We have a l r e a d y  sa id  t h a t  

w e  th ink  t h a t  t h e  law should be based upon e q u a l i t y  of 

s t a t u s ,  r i g h t s  and o b l i g a t i o n s .  One equal  i s  not  e n t i t l e d  

t o  c a l l  upon t h e  o t h e r  t o  do f o r  t he  f i r s t  what t he  f i r s t  

could reasonably  do f o r  h e r s e l f  o r  himself .  I t  fol lows from 

t h a t  t h a t  t h e  law should encourage each spouse t o  become 

economically independent upon sepa ra t ion  o r  t h e  d i s s o l u t i o n  
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of t h e i r  mar r iage ,  and we w i l l  l a t e r  i n  t h i s  r e p o r t  d i s cus s  

ways i n  which it should do so. We say here  t h a t  t he  

proposed Act should exp res s ly  provide t h a t  a  spouse l i v i n g  

s e p a r a t e  and a p a r t  from t h e  o t h e r  has a  d u t y  t o  achieve com- 

p l e t e  o r  p a r t i a l  f i n a n c i a l  s e l f - s u f f i c i e n c y  w i t h i n  a  

reasonable  p e r i o d  of t i m e  a f t e r  s e p a r a t i o n  where it i s  

p r a c t i c a b l e  and reasonable  i n  a l l  t h e  c i rcumstances  t o  do so .  

W e  r ecognize ,  of  course ,  t h a t  t h e  wife  or husband 

o f t e n  cannot  become s e l f - s u f f i c i e n t ,  o r  t h a t  it w i l l  take 

t ime  f o r  her o r  him t o  become s e l f - s u f f i c i e n t .  The 

p r o t e c t i o n  of c h i l d r e n  i s  an ove r r id ing  o b j e c t  of t h e  law, 

and c u s t o d i a l  p a r e n t s  sometimes need f i n a n c i a l  support  while 

c a r i n g  f o r  them. Older women who have n o t  viirked ou t s ide  

t h e  home f o r  y e a r s  f i n d  t h a t  they have no s k i l l s  which w i l l  

enab le  them t o  find a p p r o p r i a t e  employment. The l e g i s l a t i o n  

must be f l e x i b l e  enough t o  a l low f o r  such cases .  

Recommendation # 3  

T h a t  t h e  proposed  A c t  s t a t e  t h e  o b l i g a t i o n  o f  
s e l f - s u f f i c i e n c y  a s  f o l l o w s :  

N o t w i t h s t a n d i n g  t h e  l i a b i l i t y  imposed by 
Recommendation 2 ,  where t h e  p a r t i e s  t o  
t h e  m a r r i a g e  a r e  l i v i n g  s e p a r a t e  and a p a r t ,  
each  has  a  d u t y  t o  a c h i e v e  gamp te t e  o r  p a r t i a l  
f i n a n c i a l  s e l f - s u f f i c i e n c y  w i t h i n  a  r easonab  Ze 
p e r i o d  o f  t i m e  a f t e r  s e p a r a t i o n  u n l e s s  ( h a v i n g  
r e g a r d  t o  t h e  w e l f a r e  o f  a  c h i t d  o r  c h i Z d r e n  
o f  a  marr iage  and o t h e r  c i r c u m s t a n c e s )  i t  i s  
u n r e a s o n a b l e  o r  i m p r a c t i c a b t e  f o r  h im  t o  
do s o .  

5. Relevance of t h e  Conduct of t h e  Spouses 

The Supreme Court  of A lbe r t a  has power under the Domestic 

Re la t ions  Act (Alber ta )  t o  award maintenance t o  a  wife  o r  
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husband e n t i t l e d  t o  an o rde r  f o r  j u d i c i a l  s e p a r a t i o n  o r  

r e s t i t u t i o n  of con juga l  r i g h t s .  That  means t h a t  t h e  w i fe  o r  

husband must e s r a h l i s h  t h e  grounds f o r  one of those  remedies,  

i . e . ,  t h a t  t h e  o t h e r  spouse i s  g u i l t y  of a  "matrimonial  

o f f ence"  such a s  a d u l t e r y ,  c r u e l t y  o r  d e s e r t i o n .  I t  a l s o  

means t h a t  she  o r  he may be d i s e n t i t l e d  by having committed 

a  matr imonial  o f f ence  h e r s e l f  o r  h imse l f ,  o r  by having con- 

doned o r  connived a t  t h e  o t h e r  spouse ' s  matrimonial  o f fence  

o r  by having co l luded  wi th  t h e  o t h e r  spouse i n  b r ing ing  t h e  

a c t i o n .  These r u l e s  a r e  somewhat r e l axed  under t h e  p r o t e c t i o n  

o r d e r  procedure i n  P a r t  4 of t h e  Domestic Re la t ions  Act,  

under which t h e  w i fe  need only show t h a t  she  i s  d e s e r t e d  by 

h e r  husband o r  l i v i n g  a p a r t  from him because of c r u e l t y  o r  

non-support .  The w i f e ' s  uncondoned a d u l t e r y  i s  a  ba r  t o  her  

c l a im  under P a r t  4 b u t  S.A. 1 9 7 7 ,  c .  6 4 ,  upon proclamat ion,  

w i l l  do  away wi th  t h e  b a r .  

The Divorce Act (Canada)places  less emphasis on 

matr imonial  o f f ences .  While d ivorce  i s  s t i l l  a v a i l a b l e  f o r  

matr imonial  o f f e n c e s ,  it i s  a l s o  a v a i l a b l e  on a d d i t i o n a l  

grounds based on "marriage breakdown." Once a  d ivorce  has  

been g r a n t e d ,  t h e  c o u r t  has power t o  award maintenance t o  

e i t h e r  p a r t y  " i f  it t h i n k s  it f i t  and j u s t  t o  do s o  having 

r ega rd  t o  t h e  conduct  o f  t h e  p a r t i e s  and t h e  cond i t i on ,  means 

and o t h e r  c i rcumstances  of each of them." The misconduct of 

t h e  w i f e  i s  t h e r e f o r e  no longer  an abso lu t e  b a r ,  and t h e  

c o u r t  i s  e n t i t l e d  t o  t r e a t  t h e  conduct of each spouse merely 

a s  one f a c t o r ,  though one which i s  given some prominence by 

t h e  language of t h e  s e c t i o n .  

Should t h e  conduct of a  spouse be taken i n t o  account i n  

dec id ing  whether t h e r e  i s  a  duty of suppor t?  Should it be 

taken  i n t o  account  i n  f i x i n g  t h e  amount of  suppor t?  These 

a r e  vexed q u e s t i o n s .  

The t r e n d  i n  England and Canada has  been t o  reduce t h e  
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importance of f a u l t .  With t h a t  t r e n d  we a r e  i n  f u l l  agree-  

ment. A suppor t  award should n o t  be made, o r  i t s  amount 

f i x e d ,  a s  a punishment f o r  t h e  bad conduct of  t h e  spouse 

who pays  it o r  a s  a reward f o r  t h e  good conduct of t h e  spouse 

who r e c e i v e s  it. Rarely w i l l  one spouse be e n t i r e l y  

r e s p o n s i b l e  f o r  t h e  breakdown of t h e  marr iage and t h e  o t h e r  

e n t i r e l y  f r e e  of r e s p o n s i b i l i t y .  Matrimonial  "of fences"  a r e  

o f t e n  t h e  r e s u l t  of  marr iage breakdown r a t h e r  than i t s  cause .  

The emphasis on f a u l t  e m b i t t e r s  a p rocess  which a l r eady  

g i v e s  t o o  much occasion f o r  b i t t e r n e s s ,  and i s  l i k e l y  t o  

reduce t h e  chances of r e c o n c i l i a t i o n  and t o  be i n j u r i o u s  t o  

t h e  i n t e r e s t s  of t h e  c h i l d r e n .  Accordingly,  l i a b i l i t y  should 

n o t  depend upon proof of t h e  f a u l t  of one,  and proof of t h e  

f a u l t  of t h e  o t h e r  should n o t  be a ba r .  

Should cons ide ra t ion  of conduct be r u l e d  o u t  e n t i r e l y ?  

The answer of t h e  Royal Commission on Family and Ch i ld ren ' s  

Law f o r  t h e  Province of B r i t i s h  Columbia was yes .  (Seventh 

Report ,  Family Maintenance, 1975, p.  23-24). So was t h a t  

of t h e  Law Reform Commission of Canada, except  f o r  conduct 

which induces  need o r  which a r t i f i c a l l y  o r  unreasonably pro- 

longs  need (Report  on Family Law, 1976, p .  4 3 ) .  Both 

Commissions would c a r r y  t o  i t s  l o g i c a l  conc lus ion  t h e  

p r o p o s i t i o n  t h a t  maintenance i s  n o t  compensation f o r  s e r v i c e s  

o r  f o r  i n f l i c t e d  wrongs b u t  i s  r a t h e r  an o b l i g a t i o n  a r i s i n g  

from t h e  circumstances of husbands and wives dur ing  marriage 

and a t  t h e  time of breakdown. On t h e  o t h e r  hand t h e  Engl i sh  

Matrimonial  Causes Act, 1973, sec .  25 ,  a f t e r  l i s t i n g  a number 

of f a c t o r s  t o  be cons idered ,  goes on t o  p rov ide  t h a t  t h e  

c o u r t  i s  t o  e x e r c i s e  i t s  powers s o  a s  t o  p l ace  t h e  p a r t i e s  

a s  f a r  a s  i s  p r a c t i c a b l e  "and having r ega rd  t o  t h e i r  conduct ,  

j u s t  t o  do  s o , "  i n  t h e  p o s i t i o n  i n  which they  would have been 

had t h e  marr iage n o t  broken down. W e  have a l r eady  mentioned 

sec .  11 of t h e  Divorce Act (Canada) which r e q u i r e s  t h e  c o u r t  

t o  have regard  t o  t h e  conduct of  t h e  p a r t i e s  a s  w e l l  a s  t o  

t h e i r  o t h e r  c i rcumstances .  The On ta r io  and Manitoba Law 
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Reform Commissions have a l s o  recommended t h a t  t h e  conduct of 

t h e  p a r t i e s  be a  f a c t o r  t o  be considered (Report  on Family 

Law P a r t  V I ,  Support  Obl ig2 t ions  ( C L R C ) ,  1975, p .  9 ;  Report 

on Family Law P a r t  I ,  The Support  Obl iga t ion  (Man. L R C ) ,  1 9 7 6 ,  

p .  2 1 )  though t h e  e x i s t i n g  and proposed l e g i s l a t i o n  i n  t h e  

two p r o v i n c e s t a k e s a  more r e s t r i c t e d  view of t h e  e f f e c t  of it. 

S.M. 1977,  c .  4 7 ,  s e c .  5 (which i s  n o t  y e t  i n  f o r c e ) ,  appears  

t o  p rec lude  t h e  cons ide ra t ion  of conduct except  f o r  i t s  

economic consequences. Ontar io  B i l l  59, 1977, a s  in t roduced  

i n  t h e  f a l l  of  1977, r e s t r i c t s  t h e  cons ide ra t ion  of conduct 

t o  c a s e s  i n  which it i s  " a  course  of conduct t h a t  i s  an obvious 

and g r o s s  r epud ia t ion  of t h e  r e l a t i o n s h i p , "  and p r e s s  r e p o r t s  

sugges t  t h a t  it w i l l  emerge even more r e s t r i c t i v e l y  worded. 

Our view i s  t h a t  i n  g e n e r a l  t h e  conduct of  t h e  spouses 

should n o t  be  a  f a c t o r  which t h e  c o u r t  may c o n s i d e r ,  a s  

t h e r e  should be no element of reward o r  punishment i n  t h e  

award o r  i t s  d e n i a l .  We can however conceive of ca ses  i n  

which t h e  conduct of a  spouse has  amounted t o  a  r e f u s a l  t o  

under take t h e  o b l i g a t i o n s  of mar r iage ,  o r  has amounted t o  a  

r e p u d i a t i o n  o f  t h e  r e l a t i o n s h i p .  We t h i n k  t h a t  i n  such cases  

it would be wrong t o  r e q u i r e  t h e  o t h e r  spouse t o  provide 

f i n a n c i a l  suppor t ,  and t h a t  t o  do s o  would be t o  d i s r e g a r d  

t h e  o r d i n a r y  p e r s o n ' s  sense  o f  va lues .  W e  t h ink  t h a t  t h e  

b e s t  way t o  ba lance  t h e s e  c o n f l i c t i n g  cons ide ra t ions  i s ,  

f i r s t l y ,  t o  provide t h a t  t h e  conduct of  t h e  p a r t i e s  i s  i n  

g e n e r a l  n o t  r e l e v a n t ,  and, secondly,  t o  add a  q u a l i f i c a t i o n  

t o  t h e  e f f e c t  t h a t  i f  t h e  p a r t y  seeking suppor t  has  con t r ibu ted  

s u b s t a n t i a l l y  less t o  t h e  we l f a re  of t h e  family  than might 

reasonably  have been expected under t he  circumstances o r  has 

engaged i n  g r o s s  misconduct i n  r e l a t i o n  t o  t h e  marriage o r  

t h e  fami ly ,  t h e  c o u r t  may reduce t h e  amount of  suppor t  g ran ted  

o r  deny it a l t o g e t h e r .  We a p p r e c i a t e  t h e  f o r c e  of t h e  f e a r  

expressed  by t h e  B r i t i s h  Columbia Royal Commission on Family 

and C h i l d r e n ' s  Law a t  p .  23-24 of i t s  Seventh Report t h a t  

one spouse w i l l  be tempted t o  argue t h a t  t h e  behavior  of  t h e  
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o t h e r  spouse m e r i t s  t h e  d e s c r i p t i o n  of "g ros s  misconduct" 

and w e  a p p r e c i a t e  a l s o  t h e  f o r c e  of t h e  f e e l i n g  of some 

members of our  Board t h a t  t h e  term i s  d i f f i c u l t  t o  apply and. 

t h a t  t h e  h i s t o r y  of t h e  phrase  "gross  neg l igence"  i n  another  

c o n t e x t  i s  n o t  something t o  be emulated. We recognize  a l s o  

t h a t  t h e r e  i s  a danger t h a t  t o o  much t ime w i l l  be s p e n t  i n  

deba t e  over  t h e  ques t ion  whether o r  n o t  misconduct i s  

" g r o s s . "  We do  t h i n k  however t h a t  t h e  s t a t u t e  should make 

it c l e a r  t h a t  conduct  i s  a f a c t o r  i n ,  and on ly  i n ,  a  re- 

s t r i c t e d  group of c a s e s ,  and we see no b e t t e r  way f o r  it 

t o  do s o .  To ensure  t h a t  t h e  former b a r s  based on conduct 

a r e  done away wi th  w e  t h i n k  t h a t  t h e  proposed A c t  should 

s p e c i f i c a l l y  say  s o .  

Recommendation #4 

T h a t  t h e  proposed  A c t  p r o v i d e  t h a t :  

( 1 )  S u b j e c t  t o  s u b s e c t i o n  ( 2 ) ,  t h e  c o n d u c t  
o f  t h e  p a r t i e s  i s  n o t  r e l e v a n t  t o  a  d e c i s i o n  
a s  t o  w h e t h e r  o r  n o t  t o  make an o r d e r  f o r  s u p p o r t  
o r  t o  a  d e c i s i o n  as t o  t h e  amount o f  s u p p o r t .  

( 2 1  I f  t h e  c o u r t  f i n d s  t h a t  t h e  p a r t y  s e e k i n g  
s u p p o r t  has  c o n t r i b u t e d  s u b s t a n t i a l l y  l e s s  
t o  t h e  w e l f a r e  o f  t h e  f a m i l y  t h a n  m i g h t  
reasonabZy  have b e e n  e x p e c t e d  u n d e r  t h e  
c i r c u m s t a n c e s  o r  has  engaged i n  g r o s s  m i s -  
c o n d u c t  i n  r e l a t i o n  t o  t h e  marr iage  o r  t h e  
f a m i t y ,  i t  may r e d u c e  t h e  amount o f  s u p p o r t  
g r a n t e d  o r  deny  i t  a l t o g e t h e r .  

( 3 )  No a b s o l u t e  o r  d i s c r e t i o n a r y  b a r  t o  a n o t h e r  
form o f  m a t r i m o n i a l  r e l i e f  a p p l i e s  t o  an 
a p p t i c a t i o n  f o r  an o r d e r  f o r  s u p p o r t .  
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6 .  C r i t e r i a  f o r  Making Decisions about  Support  

I n  o u r  Working Paper we s a i d  t h a t  we p r e f z r r e d  a 

s t a t u t o r y  p rov i s ion  t h a t  t h e  c o u r t  look a t  a l l  t h e  circum- 

s t a n c e s  r e l a t i n g  t o  t h e  f i n a n c i a l  p o s i t i o n s  of t h e  husband 

and w i f e ,  i nc lud ing  a  number of l i s t e d  f a c t o r s .  We suggested 

however t h a t  i n  t h e  i n t e r e s t s  of  un i formi ty  t h e  proposed Act 

should conform t o  t h e  Divorce Act (Canada),  which, a p a r t  

from i t s  r e f e r e n c e  t o  conduct ,  i s  very g e n e r a l  i n  i t s  terms. 

The Manitoba and Ontar io  Law Reform Commissions and t h e  

B r i t i s h  Columbia Royal Commission have d e p a r t e d  from t h e  

Divorce Act p a t t e r n  and s o  have S.M. 1977, c .  47,  and Ontar io  

B i l l  5 9 ,  1977. Having recons idered  t h e  q u e s t i o n ,  w e  t h ink  

t h a t  t h e  proposed Act should fol low t h e  course  which we 

p r e f e r r e d  r a t h e r  than  t h a t  fol lowed by t h e  Divorce Act. I n  

p r a c t i c e ,  t h e  e f f e c t  may n o t  be  very  d i f f e r e n t :  t h e  c o u r t  

may g i v e  such e f f e c t  a s  i t  t h i n k s  a p p r o p r i a t e  t o  each of a  

group of f a c t o r s  which a r e  l i s t e d  wi thout  s p e c i a l  emphasis, 

and it may go o u t s i d e  t h e  l i s t  t o  cons ider  o t h e r  c i rcumstances .  

We t h i n k ,  however, t h a t  it i s  u s e f u l  f o r  t h e  L e g i s l a t u r e  t o  

i n d i c a t e  t h o s e  t h i n g s  which a r e  important  and we th ink  t h a t  

t h e  c o u r t s  w i l l  pay a t t e n t i o n  t o  what it says .  We t h i n k ,  

however, t h a t  t h e  L e g i s l a t u r e  should n o t  a t t empt  t o  p r e s c r i b e  

f o r  t h e  almost  i n f i n i t e  number of p o s s i b l e  c a s e s  a  mechanical 

formula o r  a  c lo sed  o r  even weighted l i s t  of f a c t o r s .  

Accordingly, we th ink  t h a t  t h e  proposed Act should 

f i r s t  r e q u i r e  t h e  c o u r t  t o  have regard  t o  a l l  t h e  circumstances 

r e l a t i n g  t o  t h e  f i n a n c i a l  p o s i t i o n s  of t h e  p a r t i e s  and should 

then go on t o  i nc lude  among those  c i rcumstances  a  s p e c i f i e d  

l i s t .  Obviously t h e  f i n a n c i a l  r e sou rces  of t h e  husband 

and wi fe  should be considered.  These inc lude  p rope r ty ,  

income and p o t e n t i a l  ea rn ings ,  and they  w i l l  be a f f e c t e d  

by a  p roper ty  d i s t r i b u t i o n  between t h e  couple o r  by 
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one o f  them being i n  possess ion  of t h e  matrimonial  home. The 

f i n a n c i a l  needs of each a r e  a l s o  o f  fundamental importance. 

Age and h e a l t h  a f f e c t  ea rn ing  c a p a c i t y  and need. I n  dec id ing  upon 

need,  t h e  s t anda rd  of l i v i n g  of t h e  fami ly ,  p a s t  and p r e s e n t ,  

should be a c o n s i d e r a t i o n ,  b u t  t h e  c o u r t  should have r ega rd  

t o  t h e  r e a l i t i e s  of t h e  r e s u l t i n g  s i t u a t i o n ,  inc lud ing  t h e  

needs o f  t h e  paying spouse a s  w e l l  a s  t h e  needs of t h e  

dependent spouse.  The custody o f  c h i l d r e n  i s  obviously  a 

r e l e v a n t  f a c t o r  and,  s i n c e  t h e i r  i n t e r e s t s  must come f i r s t ,  

w i l l  i n  many cases  be t h e  one which w i l l  d i c t a t e  t h e  f i n a n c i a l  

arrangements.  

We have a l r eady  s a i d  t h a t  t h e  dependent spouse should 

t r y  t o  reach  s e l f - s u f f i c i e n c y  and t h a t  t h e  c o u r t  should have 

power t o  f i x  suppor t  payments w i t h  a view t o  enabl ing  and 

encouraging t h e  dependent spouse t o  become s e l f - s u f f i c i e n t .  

The l i s t  of f a c t o r s  should t h e r e f o r e  i nc lude  t h e  e x t e n t  t o  

which t h e  payment of  suppor t  t o  t h e  dependent would i n c r e a s e  

h e r  o r  h i s  e a r n i n g  capac i ty  by enab l ing  h e r  o r  him t o  under- 

t a k e  a course  of educa t ion ,  t r a i n i n g  o r  r e - t r a i n i n g ,  o r  t o  

e s t a b l i s h  h e r s e l f  o r  himself  i n  a bus ines s  o r  occupation o r  

o therwise  achieve f i n a n c i a l  s e l f - s u f f i c i e n c y .  

We t h i n k  a l s o  t h a t ,  a p a r t  from t h e  e x i s t i n g  circum- 

s t a n c e s ,  it i s  app rop r i a t e  t o  have r ega rd  t o  t h e  du ra t ion  of 

t h e  marr iage and t h e  e f f e c t  of  t h e  r e s p o n s i b i l i t y  assumed 

du r ing  t h e  c o h a b i t a t i o n  on t h e  ea rn ing  capac i ty  of t he  

app l i can t .  I n  t h e  case  of a s h o r t  mar r iage ,  t h e  ea rn ing  

c a p a c i t y  o f  t h e  dependent spouse may be a f f e c t e d  l i t t l e  o r  

n o t  a l l ,  b u t  i n  t h e  course  of a long marr iage ,  her  o r  h i s  

withdrawal from h e r  o r  h i s  f i n a n c i a l l y  p roduc t ive  occupat ion 

may make employment d i f f i c u l t  o r  impossible  t o  

o b t a i n .  

The husband may marry o r  l i v e  w i th  another  woman and 

may have c h i l d r e n  by h e r ,  and t h e  combined f i n a n c i a l  needs 
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of t h e  two f a m i l i e s  may be g r e a t e r  than  t h e i r  combined in -  

comes. L e g i s l a t i o n  cannot so lve  i n t r a c t a b l e  problems of 

t h a t  k ind ,  and t h e  b e s t  we can do i s  t o  l eave  it open t o  t h e  

c o u r t  t o  cons ide r  t h e  husband 's  r e s p o n s i b i l i t y  t o  bo th .  I n  

a  p roper  ca se  t h e  c o u r t  should a l s o  be e n t i t l e d  t o  cons ider  

h i s  r e s p o n s i b i l i t y  t o  o t h e r  dependents such a s  p a r e n t s  o r  a  

c h i l d  who i s  a  young a d u l t  s t i l l  a t t e n d i n g  an e d u c a t i o n a l  

i n s t i t u t i o n .  Our recommendation t h e r e f o r e  i s  t h a t  t h e  c o u r t  

have a  d i s c r e t i o n  t o  cons ide r  t h e  l e g a l  o r  moral  o b l i g a t i o n s  

of t h e  husband and wi fe .  Though two members o f  our  Board a r e  

f e a r f u l  t h a t  such broad language may r e s u l t  i n  undue 

p r e j u d i c e  t o  t h e  wi fe  needing suppor t ,  o u r  p r e v a i l i n g  view 

i s  t h a t  t h e  d i s c r e t i o n  of t h e  c o u r t  w i l l  be a  s u f f i c i e n t  

p r o t e c t i o n .  

The l i s t  of f a c t o r s  should a l s o  i nc lude  t h e  terms of 

any agreement a s  t o  suppor t  made between t h e  p a r t i e s .  That would 

inc lude  a  formal w r i t t e n  agreement, t h e  e f f e c t  of  which w i l l  

be d e a l t  w i t h  l a t e r  i n  t h i s  Report.  I t  would a l s o  inc lude  any 

agreement which t h e  husband and w i f e  make o r  which t h e i r  

conduct  i m p l i e s ,  i nc lud ing  an arrangement under which one 

manages t h e  house o r  c a r e s  f o r  t h e  c h i l d r e n .  

F i n a l l y ,  we th ink  t h a t  t h e  l i s t  should a l s o  inc lude  a  

suppor t  o r d e r  made by another  c o u r t .  W e  have p r imar i ly  i n  

mind an o r a e r  of t h e  Family Court ,  which w e  t h i n k  should be 

b e f o r e  t h e  judge i n  Supreme Court p roceedings ,  b u t  we would 

inc lude  an o r d e r  of  ano ther  c o u r t  a s  w e l l .  What another  

judge has  done i n  proceedings between t h e  same p a r t i e s  seems 

t o  us t o  be r e l e v a n t  and m a t e r i a l  i n  some c a s e s ,  even though n o t  

b ind ing  - 

Recommendation #5 

T h a t  t h e  proposed A c t  p r o v i d e  t h a t  i n  d e c i d i n g  
w h e t h e r  t o  make an o r d e r  g r a n t i n g  o r  d e n y i n g  s u p p o r t ,  
and t h e  amount and c o n d i t i o n s  o f  t h e  o r d e r  where 



s u p p o r t  i s  g r a n t e d ,  i t  i s  t h e  d u t y  o f  t h e  c o u r t  t o  
have r e g a r d  t o  a l l  o f  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  
r e l a t i n g  t o  t h e  f i n a n c i a l  p o s i t i o n s  o f  t h e  p a r t i e s ,  
i n c l u d i n g  : 

f a )  t h e  c a r e  and c u s t o d y  o f  a  c h i l d  o r  c h i l d r e n  
o f  t h e  p a r t i e s ;  

f b i  t h e  d u r a t i o n  o f  t h e  m a r r i a g e  and t h e  
e f f e c t  o f  t h e  way o f  l i f e  o f  t h e  p a r t i e s  
on t h e  e a r n i n g  c a p a c i t y  o f  e a c h ;  

f c l  t h e  i ncome ,  p r o p e r t y  and o t h e r  f i n a n c i a l  
r e s o u r c e s  o r  b e n e f i t s  wh ich  e a c h  o f  t h e  
p a r t i e s  has  o r  i s  r e a s o n a b l y  l i k e l y  t o  have 
i n  t h e  f o r e s e e a b l e  f u t u r e ,  and any 
e n t i t l e m e n t  u n d e r  t h e  MatrirnoniaZ P r o p e r t y  
A c t  o r  t h e  M a t r i m o n i a l  Home P o s s e s s i o n  Ac t ;  

I d )  t h e  e x t e n t  t o  wh ich  t h e  payment  o f  s u p p o r t  
t o  t h e  a p p l i c a n t  would i n c r e a s e  h i s  e a r n i n g  
c a p a c i t y  by e n a b l i n g  him t o  u n d e r t a k e  a  
c o u r s e  o f  e d u c a t i o n ,  t r a i n i n g o r  r e t r a i n i n g  
o r  t o  e s t a b l i s h  h i m s e l f  i n  a  b u s i n e s s  o r  
o c c u p a t i o n  o r  o t h e r w i s e  t o  a c h i e v e  f i n a n c i a l  
s e l f - s u f f i c i e n c y ;  

( e l  t h e  e a r n i n g  c a p a c i t y , i n c l u d i n g  t h e  p o t e n t i a l  
e a r n i n g  c a p a c i t y  o f ,  e a c h  p a r t y ;  

I f )  t h e  f i n a n c i a l  n e e d s  o f  each  p a r t y ,  h a v i n g  
r e g a r d  t o  t h e  p a s t  and p r e s e n t  s t a n d a r d  
o f  l i v i n g  o f  t h e  f a m i l y ;  

f g )  t h e  age and h e a l t h  o f  e a c h  p a r t y ;  

Ihl  a  l e g a l  o r  mora l  o b l i g a t i o n  o f  e i t h e r  
p a r t y  f o r  t h e   support o f  any o t h e r  p e r s o n ;  

f i l  t h e  p r o v i s i o n s  o f  any o r d e r  o f  s u p p o r t  b e -  
tween  t h e  p a r t i e s  made by a n o t h e r  c o u r t ;  

( j i  an a g r e e m e n t ,  o r a l ,  w r i t t e n  o r  i m p l i e d  by 
c o n d u c t ,  i n c l u d i n g  an  arrangement  under  
wh ich  one p a r t y  manages t h e  home o r  c a r e s  
f o r  t h e  c h i l d r e n  o r  b o t h .  
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COMMENCEMENT AND DURATION OF DUTY O F  SUPPORT 

1. Commencement 

I t  is  i m p l i c i t  i n  Recommendation # 2 ,  page 2 0 ,  t h a t  t h e  

mutual  o b l i g a t i o n  of suppor t  between husband and wi fe  should 

a r i s e  from t h e  f a c t  of  marr iage,  and t h a t  Recommendation 

sugges t s  t h a t  t h e  proposed Act set o u t  t h e  o b l i g a t i o n  i n  

g e n e r a l  terms. There remains a  s u b s t a n t i a l  ques t ion  whether 

o r  n o t  t h e  c o u r t  should have power t o  make an o r d e r  of suppor t  

whi le  t h e  husband and wi fe  a r e  l i v i n g  t o g e t h e r .  I f  it cannot ,  

t h e  dependent w i f e  o r  husband would have no r ecour se  f o r  non- 

suppor t ,  a p a r t  from t h e  l a y i n g  of a  charge under s e c t i o n  1 9 7  

of  t h e  Criminal  Code. One view i s  t h a t  a  w i f e  who i s  n o t  

r e c e i v i n g  enough money f o r  t h e  proper  suppor t  of  h e r s e l f ,  and, 

more p a r t i c u l a r l y ,  t h e  c h i l d r e n ,  should be a b l e  t o  apply t o  t h e  

c o u r t  f o r  suppor t  whether o r  n o t  she  and h e r  husband a r e  

l i v i n g  t o g e t h e r ;  Manitoba's  suspended Act ( S . M .  1977, c .  47, 

s e c s .  3 and 7(1) ) appears  t o  contemplate such a p p l i c a t i o n s  and 

we unders tand t h a t  t h e r e  i s  l e g i s l a t i o n  b e f o r e  t h e  United 

Kingdom Par l iament  which would permit  l i m i t e d  a p p l i c a t i o n s .  

However, t h e  m a j o r i t y  view of our  Board i s  t h a t  recourse  t o  

law i s  f o r e i g n  t o  a  cont inu ing  marr iage,  and is l i k e l y  t o  

b r i n g  about t h e  breakdown of a  marriage r e l a t i o n s h i p  which 

might o therwise  s u r v i v e .  

W e  would make one q u a l i f i c a t i o n .  I f  t h e  remedy were 

t o  s p r i n g  i n t o  e x i s t e n c e  only  upon s e p a r a t i o n ,  a dependent 

w i f e  might n o t  have t h e  f i n a n c i a l  means t o  withdraw h e r s e l f  

o r  h e r  c h i l d r e n  from an i n t o l e r a b l e  s i t u a t i o n .  We th ink  

t h a t  t h e  app rop r i a t e  q u a l i f i c a t i o n  i s  t h a t  suggested by t h e  

Ontar io  Law Reform Commission (Report  on Family Law P a r t  V I ,  

Support  Ob l iga t ions ,  p. 86), t h a t  " t h e  c o u r t  should be a b l e  

t o  award maintenance whenever it i s  e s t a b l i s h e d  t h a t  spouses 

a r e  exper ienc ing  m a r i t a l  d i s c o r d  of such a  degree  t h a t  they  
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cannot  reasonably be  expected t o  l i v e  t o g e t h e r . "  We do n o t  

t h i n k  t h a t  any f u r t h e r  l e g i s l a t i v e  d e f i n i t i o n  of t h e  degree  

of d i s c o r d  would be of va lue .  

Recommendation #6 

T h a t  t h e  proposed  Ac t  g i v e  t h e  c o u r t  power t o  
make an o r d e r  o f  s u p p o r t  

l a )  where t h e  p a r t i e s  a r e  Z i v i n g  s e p a r a t e  
and a p a r t ,  o r  

( b i  where ,  aZ though  t h e  p a r t i e s  a r e  n o t  Z i v i n g  
s e p a r a t e  and a p a r t ,  t h e y  a r e  i n  t h e  o p i n i o n  
o f  t h e  c o u r t  e x p e r i e n c i n g  m a r i t a l  d i s c o r d  
o f  such  a  d e g r e e  t h a t  t h e y  c a n n o t  reasonabZy 
be e x p e c t e d  t o  l i v e  t o g e t h e r .  

2 .  Duration 

( a )  During Marriage 

The du ty  o f  suppor t  should l a s t  throughout  marr iage,  

s u b j e c t  t o  any p rov i s ion  which may be made f o r  i t s  te rmina t ion  

i n  s p e c i a l  circumstances.  I t  should cont inue  t o  e x i s t  no t -  

w i th s t and ing  a  j u d i c i a l  s e p a r a t i o n  o r  s e p a r a t i o n  i n  f a c t .  

( b )  Upon d ivo rce  o r  n u l l i t y  

Although suppor t  upon and a f t e r  d ivo rce  i s  d e a l t  w i t h  

by t h e  Divorce Act (Canada) we t h i n k , a s  we have a l r eady  s a i d ,  

t h a t  t h e  proposed p r o v i n c i a l  A c t  should be broad enough t o  

f i l l  any gaps  which a r e  l e f t  by it. 

Support  upon and a f t e r  n u l l i t y  i s  d e a l t  wi th  by t h e  

Domestic Re la t ions  Act ( A l b e r t a ) .  There i s  an argument t h a t ,  

excep t  a s  it a r i s e s  from f a i l u r e s  i n  t h e  solemnizat ion of 

mar r iage ,  n u l l i t y  f a l l s  w i th in  t h e  c l a s s  of  s u b j e c t  "Marriage 
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and Divorce" which i s  w i t h i n  t h e  l e g i s l a t i v e  j u r i s d i c t i o n  of 

Pa r l i amen t ,  b u t  Par l iament  s o  f a r  has  n o t  t r i e d  t o  l e g i s l a t e  

w i th  r ega rd  t o  it. P r o v i n c i a l  l e g i s l a t i o n  should cont inue  

t o  d e a l  w i t h  suppor t  fo l lowing  a  decree  of n u l l i t y .  

What should t h e  proposed Act say about d ivorce  o r  

n u l l i t y ?  C l e a r l y  it should a l low t h e  c o u r t  t o  make an o r d e r  

which w i l l  have e f f e c t  a f t e r  e i t h e r .  But when should t h e  

a p p l i c a n t  have t o  p u t  forward a  c la im? The Domestic Re la t ions  

Act does n o t  sugges t  a  time l i m i t .  W e  t h i n k ,  however, t h a t  

t h e  law, whi le  r e q u i r i n g  t h e  spouses t o  suppor t  each o t h e r ,  

should t a k e  s t e p s  t o  ensure  t h a t  c la ims  f o r  suppor t  a r e  brought 

forward a t  an e a r l y  t ime and n o t  l e f t  s t and ing .  

S e c t i o n  ll(1) of t h e  Divorce A c t  which provides  t h a t  

t h e  c o u r t  may g r a n t  maintenance "upon g r a n t i n g  a  decree  n i s i  

of d ivo rce"  has  prompted a  cons ide rab le  amount of j u d i c i a l  

deba t e .  I n i t i a l l y  t h e  c o u r t s  i n t e r p r e t e d  "upon" t o  mean 

contemporaneously w i t h  t h e  g r a n t i n g  of t h e  decree  n i s i .  

Following t h e  Supreme Court  of Canada d e c i s i o n  i n  Zacks v .  

Zacks [1973] 5 W.W.R.  289, t h e  A lbe r t a  c o u r t s  have given t h e  

word an extended meaning. The l ead ing  case  i n  t h e  c o u r t s  of  

t h e  province i s  Golds te in  v. Golds te in  [I9761 4 W.W.R.  646 

(App. Div.) where McGill ivray C . J . A .  s a i d :  " I n  my view, once 

a  d ivo rce  i s  g ran ted ,  t h e  c o u r t  i s  t h e r e a f t e r  i n  a  p o s i t i o n ,  

a s  an i n c i d e n t  o f  t h a t  d i v o r c e , t o  r e g u l a t e ,  as a  matrimonial  

m a t t e r , t h e  a f f a i r s  o f  husband and w i f e  and c h i l d r e n ,  and we 

should s o  ho ld ."  How f a r  t h e  Supreme Court  of Canada i s  

prepared t o  go  remains t o  be seen .  

Should a wi fe  o r  husband have t o  b r i n g  suppor t  

proceedings b e f o r e ,  o r  soon a f t e r ,  d i s s o l u t i o n ?  Some members 

of our  Board th ink  s o .  The r e l a t i o n s h i p  i s  ended f o r  most 

purposes and t h e  law should t r y  t o  end t h e  suppor t  o b l i g a t i o n  

a l s o  u n l e s s  t h e r e  i s  a  demonstrated need a t  t h e  t i m e .  Rights 

should n o t  be s l e p t  upon, and unadvanced c la ims should n o t  



be k e p t  hanging over  t h e  heads of ex-spouses f o r  an i n d e f i n i t e  

pe r iod .  There i s  an analogy t o  proceedings f o r  t h e  d i v i s i o n  

of matr imonial  p r o p e r t y  which, i f  A lbe r t a  B i l l  1 0 2 ,  1977 , i s  

enac ted  i n  i t s  i n i t i a l  form, w i l l  have t o  be brought  w i th in  

two y e a r s  of  d i s s o l u t i o n .  

Our p r e v a i l i n g  view, however, i s  t h a t  t h e  c u t t i n g  o f f  

of a l l  c la ims  would be  t o o  harsh .  The need f o r  suppor t  i s  

con t inu ing  and p r o s p e c t i v e ,  un l ike  a  c la im t o  p rope r ty  

accumulated wh i l e  t h e  marr iage r e l a t i o n s h i p  cont inued.  Support  

proceedings  t a k e  i n t o  cons ide ra t ion  t h e  f i n a n c i a l  p o s i t i o n  of 

t h e  respondent  a t  t h e  t i m e  and a r e  un l ike  a  c la im t o  sha re  i n  

t h e  b e n e f i t  of p rope r ty  which may have d e c l i n e d  i n  value o r  

have been d i sposed  o f .  The need of t h e  one spouse f o r  suppor t ,  

o r  t h e  a b i l i t y  of  t h e  o t h e r  t o  provide i t ,  may n o t  come i n t o  

e x i s t e n c e  u n t i l  l a t e r .  We t h i n k ,  t h e r e f o r e ,  t h a t  t h e  law, 

whi le  it should prov ide  a  s t r o n g  inducement t o  b r i n g  a c t i o n s  

promptly,  should n o t  c l o s e  t h e  door e n t i r e l y  on a  

m e r i t o r i o u s  c la im by a  spouse,  o r ,  f o r  t h a t  m a t t e r ,  by t h e  

p u b l i c  a u t h o r i t y  which provides  f i n a n c i a l  a s s i s t a n c e  t o  a  

spouse.  Our recommendation i s  t h a t  t h e  w i fe  o r  husband be 

r e q u i r e d  t o  b r i n g  a  suppor t  a p p l i c a t i o n  b e f o r e  o r  w i th in  two 

y e a r s  a f t e r  d i s s o l u t i o n  of t h e  marr iage b u t  t h a t  t h e  c o u r t  

have power i n  e x c e p t i o n a l  circumstances t o  e n t e r t a i n  an 

a p p l i c a t i o n  l a te r .  No d i s t i n c t i o n  should be made between 

t h e  spouse who sought  d i s s o l u t i o n  of t h e  marr iage and t h e  

one a g a i n s t  whom it was sought .  

Recommendation # 7 

T h a t  t h e  proposed  A c t  p r o v i d e  t h a t :  

( 1 )  Excep t  w i t h  t h e  Zeave o f  t h e  c o u r t  g i v e n  by  
r e a s o n  o f  e x c e p t i o n a z  c i r c u m s t a n c e s  an 
app Z i c a t i o n  f o r  s u p p o r t  shaZZ be b r o u g h t  
b e f o r e  o r  w i t h i n  two  y e a r s  a f t e r  t h e  d a t e  
o f  t h e  f inaZ  d i s s o Z u t i o n  o f  t h e  m a r r i a g e .  

(2) I n s o f a r  a s  t h e  A c t  r e Z a t e s  t o  s u p p o r t  
a f t e r  d i v o r c e  i t  i s  s u b j e c t  t o  t h e  
Divorce  A c t  ( C a n a d a ) .  



( c )  Death 

I f  t h e  spouse who i s  l i a b l e  f o r  suppor t  d i e s ,  should 

t h e  du ty  o f  suppor t  f a l l  on h i s  e s t a t e ?  

I t  may be argued t h a t  t h e  marr iage o b l i g a t i o n  i s  under- 

s tood  t o  l a s t  only  u n t i l  dea th ;  t h a t  t h e  suppor t  o b l i g a t i o n  

i s  very  pe r sona l ;  and t h a t  suppor t  dur ing  t h e  l i a b l e  spouse ' s  

l i f e t i m e  d i scha rges  h i s  o r  h e r  o b l i g a t i o n .  I f  s o ,  t h e  sur -  

v iv ing  spouse,  p a r t i c u l a r l y  i f  d ivorced ,  should n o t  be a b l e  

t o  fo l low t h e  o t h e r ' s  p rope r ty  a f t e r  dea th .  However, t h e  

dea th  of one spouse does n o t  do away wi th  t h e  need of t h e  

o t h e r  and we have concluded t h a t  h i s  o r  h e r  p rope r ty  

should  be a v a i l a b l e  i n  proper  c a s e s  f o r  t h e  suppor t  of  t h e  

s u r v i v o r .  

The nex t  ques t ion  i s  how t h a t  l i a b i l i t y  should be i m -  

posed and d i scharged .  To r e q u i r e  an e s t a t e  t o  provide f o r  

p e r i o d i c  payments over  an i n d e f i n i t e  pe r iod  would impose 

g r e a t  d i f f i c u l t i e s  of  admin i s t r a t i on  and might w e l l  be u n f a i r  

t o  i t s  b e n e f i c i a r i e s .  The purchase  of an annui ty  f o r  t h e  

s u r v i v i n g  spouse i s  n o t  a  s a t i s f a c t o r y  way o u t  of  t h e  

d i f f i c u l t i e s  because suppor t  o r d e r s  a r e  and should be 

v a r i a b l e .  F u r t h e r ,  t h e  c o u r t  cannot a d j u s t  a l l  competing 

c la ims  i n  proceedings f o r  suppor t .  For example, t h e r e  may be 

a  widow o r  widower of a  d ivorced spouse,  and t h e r e  may be 

c h i l d r e n ,  a l l  w i th  moral  c la ims ,  and t h e  e s t a t e  may n o t  be  

adequate  t o  s a t i s f y  a l l  t h e i r  needs.  

We have t h e r e f o r e  concluded t h a t  a l l  suppor t  c la ims 

fo l lowing  t h e  d e a t h  of t h e  spouse r e s p o n s i b l e  f o r  suppor t  

should be considered under t h e  Family Re l i e f  Act (A lbe r t a )  

and n o t  t h e  proposed Matrimonial Support  A c t ,  and we w i l l  i n  

a  l a t e r  r e p o r t  make recommendations f o r  changes i n  t h e  

Family Rel ie f  Act t o  d e a l  w i th  t h e  c la ims  of former spouses 

whose marr iages  have been d i s so lved .  This  recommendation 

should n o t  g i v e  r i s e  t o  problems i n  c a s e s  o f  o r d e r s  made 
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under p r o v i n c i a l  l e g i s l a t i o n .  I n  t h e  case  of d ivorce ,  i f  a  

suppor t  o r d e r  i s  framed i n  such a way a s  t o  cont inue a f t e r  

t h e  d e a t h  o f  t h e  r e spons ib l e  spouse t h e r e  w i l l  be some 

d i f f i c u l t y .  We do n o t  s e e  anyth ing  t h a t  can be done about 

t h a t  by p r o v i n c i a l  l e g i s l a t i o n ,  and,  i f  such a case  o c c u r s ,  

t h e  c o u r t  w i l l  have t o  t a k e  t h e  suppor t  o rde r  i n t o  account 

i n  applying t h e  Family Re l i e f  Act. Such cases  should n o t  be  

f r e q u e n t  . 
I f  i t  i s  t h e  dependent spouse who d i e s  be fo re  t h e  

respondent spouse,  we s e e  no reason why any f u r t h e r  payment 

f o r  suppor t  should become payable .  The need of t h e  dependent 

spouse has  c l e a r l y  ceased t o  e x i s t .  We w i l l  d e a l  l a t e r  i n  

t h i s  Report  w i t h  t h e  m a t t e r  of  a r r e a r s  which have accrued 

be fo re  t h e  d e a t h  of t h e  respondent  spouse.  

Recommendation # 8  

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  t h a t  

( a )  t h e  Z i a b i t i t y  o f  a p a r t y  t o  a  m a r r i a g e  t o  
s u p p o r t  t h e  o t h e r  u n d e r  t h e  A c t ,  and 

( b )  a n  o r d e r  o f  s u p p o r t  u n d e r  t h e  A c t  

t e r m i n a t e s  upon t h e  d e a t h  o f  e i t h e r  p a r t y  

(d )  Remarriage o r  Cohabi ta t ion  

I f  t h e  dependent spouse r e m a r r i e s ,  what should happen? 

Since w e  are n o t  here  d e a l i n g  wi th  t h e  ca se  o f  dea th ,  r e -  

marr iage presupposes a ca se  i n  which t h e  f i r s t  marriage has  

been d i s s o l v e d  o r  annul led.  We n o t e  t h a t  s e c .  8 2 ( 4 )  of 

t h e  Family Law Act ( A u s t r a l i a )  p rov ides  t h a t  a  suppor t  o r d e r  

ceases  t o  have e f f e c t  upon t h e  remarr iage  "un le s s  i n  s p e c i a l  

c i rcumstances  t h e  c o u r t  having j u r i s d i c t i o n  otherwise  o r d e r s , "  
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and t h a t  t h e  S c o t t i s h  Law Commission has  r e c e n t l y  made a  

s i m i l a r  recommendation (Memorandum # 2 2 ,  Family Law and 

F i n a n c i a l  P r o v i s i o n ,  March 1 9 7 6 ) .  We n o t e  a l s o  t h a t  remarks 

o f  t h e  Appeal Div is ion  of t h e  Supreme Court  o f  Nova S c o t i a  

i n  O'Handley v .  Creemer, December 13,  1977, S.H. 13287, 

( though probably in f luenced  by t h e  f a c t  t h a t  a  lump sum and 

t h e  needs of c h i l d r e n  were involved)  sugges t  t h a t  remarr iage 

may n o t  be a  change of c i rcumstances  which should a f f e c t  t h e  

o r i g i n a l  lump sum award. We t h i n k ,  however, t h a t  remarr iage 

i s  such a complete r epud ia t ion  of t h e  r e l a t i o n s h i p  under t h e  

f i r s t  mar r iage  t h a t  t h e  r i g h t  t o  suppor t ,  and any o r d e r  of 

s u p p o r t ,  should t e rmina t e .  

What i f  t h e  dependent spouse,  w i thou t  remarr iage ,  merely 

l i v e s  w i th  a  succes so r  t o  t h e  l i a b l e  spouse? No doubt such a  

r e l a t i o n s h i p  may resemble a  remarr iage ,  and s i m i l a r  r e l a t i o n -  

s h i p s  should have s i m i l a r  consequences. No doubt it may w e l l  

be thought  wrong t o  r e q u i r e  a  husband t o  suppor t  a  w i f e  who 

has  l e f t  him t o  l i v e  w i th  another  man. However, we do n o t  

t h i n k  t h a t  t h e  r i g h t  t o  suppor t  should au toma t i ca l ly  t e rmina t e .  

The f a c t s  of t h e  m a t t e r  w i l l  o f t e n  be unc l ea r .  The law o f  

suppor t  should n o t  be enforced i n  such a  way a s  t o  compel 

c h a s t i t y  i n  e i t h e r  p a r t y .  We th ink  t h a t  it i s  enough t h a t  

t h e  husband be a b l e ,  a s  he w i l l  be a b l e ,  t o  apply f o r  

v a r i a t i o n  o r  d i s cha rge  of t h e  o r d e r  of  suppor t  on t h e  grounds 

t h a t  t h e  f i n a n c i a l  p o s i t i o n  of t h e  w i f e  has  changed, i f  

indeed it has .  

Recommendation #9 

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  t h a t :  

(a) T h e  l i a b i l i t y  o f  a  p a r t y  t o  a  m a r r i a g e  f o r  
t h e  s u p p o r t  o f  t h e  o t h e r  p a r t y  t e r m i n a t e s  
u p o n  t h e  r e m a r r i a g e  o f  t h e  o t h e r  p a r t y .  



i b )  A n  o r d c r  of s u p p 0 r . t  i n  f a v o u r  of a  p a r t y  t o  
n m a r r i a g e  t e r m i n a t e s  u p o n  t h e  r e m a r r i a g e  of 
t h a t  p a r t y  b u t  n o t  s o  a s  t o  a f f e c t  l i a b i l i t y  
f o r  a m o u n t s  w h i c h  f a l l  d u e  b e f o r e  t h e  r e -  
m a r r i a g e .  

IV 

ENFORCEMENT OF CLAIMS FOR SUPPORT 

1. I n t r o d u c t i o n  

The recommendations we have s o  f a r  made i n  t h i s  Report 

p rov ide  f o r  t h e  b a s i c  l e g a l  o b l i g a t i o n  of suppor t  between 

husband and wi fe .  W e  now t u r n  t o  a  d i scus s ion  o f  t h e  enforce-  

ment of  c la ims  a r i s i n g  from breaches  of t h a t  o b l i g a t i o n .  By 

"enforcement" we mean t h e  whole l e g a l  p rocess  by which t h e  

c la im i s  q u a n t i f i e d  and payment compelled i f  compulsion i s  

neces sa ry ,  i . e . ,  t h e  a p p l i c a t i o n  f o r  t h e  o r d e r  o f  suppor t  and 

t h e  s t e p s  taken  t o  c o l l e c t  t h e  proceeds o f  t h e  o r d e r .  Our 

view i s  t h a t  t h e  p a r t s  of  t h e  enforcement p rocess  a s  we have 

d e f i n e d  i t  a r e  so  i n t e r r e l a t e d  t h a t  i t  should be considered 

a s  one p roces s .  The judge who makes an o r d e r  of  suppor t  

t a k e s  i n t o  account  t h e  l i k e l y  e f f e c t  of  t h e  c o l l e c t i o n  process  

on t h e  spousewhom h e o r d e r s  t o  pay. A spouse ' s  w i l l i n g n e s s  t o  

pay w i l l  o f t e n  be a f f e c t e d  by h i s  o r  h e r  pe rcep t ions  of t h e  f a i r -  

n e s s  o r  o the rwi se  of t h e  o r d e r  of suppor t .  So w i l l  a judge ' s  

w i l l i n g n e s s  t o  apply s t r i n g e n t  c o l l e c t i o n  procedures .  The 

law should  recognize  t h e s e  r e l a t i o n s h i p s .  

W e  have d e f e r r e d  d i s c u s s i o n  of p a r e n t a l  suppor t  t o  a  

l a t e r  r e p o r t .  We must, however, d e a l  i n  t h i s  Report w i th  

some a s p e c t s  of  t h e  enforcement of  a  c h i l d ' s  c la im f o r  

s u p p o r t .  For one t h i n g ,  t h e  P r o t e c t i o n  Order procedure i n  

P a r t  4 of  t h e  Domestic Re la t ions  Act (Alber ta )  i s  now 

a v a i l a b l e  f o r  c h i l d r e n  a s  w e l l  a s  wives,  and any l e g i s l a t i o n  

s u b s t i t u t e d  f o r  it w i l l  have t o  provide f o r  c h i l d r e n ' s  c la ims .  
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Secondly,  once an o r d e r  of suppor t  i s  made, p r a c t i c a l i t y  

r e q u i r e s  t h a t  t h e  same machinery be a v a i l a b l e  f o r  t h e  c o l l e c -  

t i o n  of money f o r  t h e  c h i l d  a s  f o r  t he  c o l l e c t i o n  of money 

f o r  t h e  spouse.  We w i l l  accord ing ly  i n  t h i s  Report make 

i n t e r i m  proposa ls  f o r  t h e  i nco rpo ra t ion  of t h e  c h i l d ' s  c l a im  

i n  t h e  summary procedure which we w i l l  propose,  and we w i l l  

a l s o  make proposa ls  f o r  c o l l e c t i o n  which w i l l  apply  e q u a l l y  

t o  t h e  c la ims of spouses and c h i l d r e n .  

2 .  Objec t ives  and L imi t a t i ons  o f  an Enforcement System 

The p r i n c i p a l  o b j e c t i v e  of t h e  system of suppor t  ob- 

l i g a t i o n s  i s  t o  o b t a i n  money f o r  spouses and c h i l d r e n  who 

need it. The importance of t h a t  o b j e c t i v e  can ha rd ly  be 

over-emphasized. A s  we have a l r eady  s a i d ,  a  second o b j e c t i v e  

i s  t o  reimburse t h e  s t a t e  ( i n  t h i s  c a s e ,  t h e  province)  f o r  

t h e  c o s t  of  p rov id ing  such suppor t  when t h e  o t h e r  spouse ,  o r  

a  p a r e n t ,  can prov ide  a l l  o r  p a r t  of  t h e  necessary money b u t  

does n o t  do s o .  

The system of enforcement i n e v i t a b l y  has e f f e c t s  o t h e r  

than t h e  c o l l e c t i o n  o f  money. I t  dep r ives  t h e  paying spouse 

of t h e  use  of t h e  money pa id ,  which he is l i k e l y  t o  want,  and 

which he may need f o r  h imse l f .  I t  a l s o  t a k e s  away t h e  b e n e f i t  

of t h e  money from o t h e r  dependents of  t h e  paying spouse,  whose 

needs a r e  of  t h e  same kind and may be a s  g r e a t  a s  t hose  o f  

t h e  spouse o r  c h i l d  c la iming suppor t .  I t  may do a d d i t i o n a l  

damage t o  t h e  l i f e  of  t h e  family i f  a  f a t h e r  becomes embi t te red  

towards h i s  c h i l d  because t h e  law compels him t o  pay f o r  t h e  

c h i l d ' s  suppor t ,  o r  i f  he moves away i n  o r d e r  t o  escape pay- 

ment and d i scon t inues  any r e a l  r e l a t i o n s h i p  wi th  t h e  c h i l d .  

I t  may impose an unnecessary economic c o s t  upon s o c i e t y  i f  a  

spouse capable  of s e l f - suppor t  i s  supported o r  i f  a  man 

chooses t o  move from job t o  job,  o r  t o  move t o  another  

j u r i s d i c t i o n ,  o r  t o  be i d l e ,  r a t h e r  than pay. I t  imposes 

upon s o c i e t y  the economic c o s t  of  mainta ining the  c o u r t  
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system and t h e  c o l l e c t i o n  system. I f  g r e a t  numbers of people  

pe rce ive  t h e  enforcement system a s  ha r sh ly  and u n f a i r l y  

d i r e c t e d  a g a i n s t  them, t h e  law a s  a  whole w i l l  f a l l  i n t o  

d i s r e p u t e .  The des ign  of t h e  system of enforcement must 

t a k e  t h e  p o s s i b i l i t y  of  t h e s e  secondary e f f e c t s  i n t o  account ,  

both  because o f  c o n s i d e r a t i o n s  o f  f a i r n e s s ,  and because t h e  

system w i l l  b reak  down i f  i t s  harshness  provokes t oo  many 

spouses  and p a r e n t s  t o  r e s i s t  payments; t h e r e  a r e  too  many 

ways t o  avoid  payment upon paying a  p r i c e  such a s  changing 

jobs and p l a c e s  o f  r e s i d e n c e ,  and t h e r e  may come a  p o i n t  a t  

which t h e  system simply cannot cope w i t h  g r e a t  numbers o f  

c o l l e c t i o n  procedures .  

We hope t h a t  recommendations which we make i n  our  

Report 2 6 ,  Adminis t ra t ion  of Family Law: Support  S e r v i c e s ,  

w i l l  make t h e  c o l l e c t i o n  of suppor t  awards e a s i e r  by 

l e s sen ing  t h e  antagonism i n  suppor t  proceedings .  We hope 

a l s o  t h a t  recommendations which we make i n  t h i s  Report w i l l  

h e l p  by provid ing  f o r  suppor t  awards which w i l l  be seen a s  

f a i r e r  between spouses .  More spouses should be prepared t o  

honour suppor t  awards which contemplate t e rmina t ion  and a r e  

made f o r  t h e  purpose of enabl ing  t h e  c la imant  spouse t o  

achieve s e l f - s u f f i c i e n c y ,  and w e  hope t h a t  t h e  Divorce Act 

(Canada) a s  w e l l  a s  p r o v i n c i a l  l e g i s l a t i o n  w i l l  be changed 

accord ing ly .  I n  part-5 I V  t o  V I  of  t h i s  Report we d i r e c t  our-  

s e l v e s  t o  t h e  problem of improving t h e  enforcement system s o  t h a t  

it w i l l  be a t  once e f f i c i e n t  i n  t h e  p r o t e c t i o n  of t h e  dependent 

spouse and c h i l d r e n  and f a i r  i n  r e l a t i o n  t o  t h e  respondent 

spouse and h i s  o r  h e r  o t h e r  dependents.  

There a r e  two o t h e r  t h i n g s  t h a t  must be borne i n  mind 

i n  any c o n s i d e r a t i o n  of t h e  s u b j e c t  of  t h e  enforcement o f  

t h e  p r i v a t e  suppor t  o b l i g a t i o n  between husband and wi fe .  

One i s  t h e  inadequacy of i n d i v i d u a l  incomes. I t  i s  

a l l  t o o  o f t e n  t h e  case  t h a t  t h e  ea rn ings  of a  couple ,  even i f  
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s u f f i c i e n t  t o  suppor t  t h e  couple and t h e i r  c h i l d r e n  i n  one 

household,  a r e  no t  s u f f i c i e n t  t o  support  them a l l  i n  two. 

The ea rn ings  a r e  even more l i k e l y  t o  be inadequate  i f ,  a s  

o f t e n  happens, t h e  spouse whose earn ings  a r e  t h e  p r i n c i p a l  

suppor t  of t h e  couple  forms a r e l a t i o n s h i p ,  m a r i t a l  o r  

o the rwi se ,  w i t h  a succes so r  t o  t h e  o t h e r  spouse.  Very o f t e n ,  

t h e  c o u r t  can on ly  dec ide  which household i s  t o  be dependent 

upon s o c i a l  a s s i s t a n c e .  An Engl i sh  Committee on t h e  

Enforcement of  Judgment Debts (Cmnd. 3909, 1969, p .  3 3 7 )  

s t a t e d  t h e  problem w e l l :  

Th i s  i s  n o t  a problem of enforcement b u t  of  
economics, and we cannot  t oo  s t r o n g l y  o r  t o o  o f t e n  
i n v i t e  a t t e n t i o n  t o  t h e  simple f a c t  t h a t  no 
improvements which we can sugges t  i n  t h e  machinery 
of t h e  c o u r t s  w i l l  p u t  more money i n t o  pocke ts  of  
husbands and d e b t o r s  o r  enable  them t o  meet 
commitments beyond t h e i r  capac i ty  t o  pay.  

The second t h i n g  which must be borne i n  mind i s  t h e  

e x i s t e n c e  of s o c i a l  a s s i s t a n c e .  However unpa la t ab l e ,  un- 

d e s i r a b l e ,  and inadequa te ,  dependence on i t  may b e ,  i t  a t  

l e a s t  ensu re s  t h a t  a spouse o r  c h i l d  w i l l  n o t  be l e f t  wi thout  

t h e  n e c e s s i t i t e s  of  l i f e .  I t  a l s o  means t h a t  because suppor t  

payments o f t e n  go t o  repay s o c i a l  allowances advanced t o  a 

supported spouse,  they a r e  of t e n  c o l l e c t e d ,  i n  e f f e c t ,  f o r  

t h e  b e n e f i t  of t h e  g e n e r a l  revenue of t h e  province.  

W e  w i l l  now summarize what we have s a i d  about t h e  

enforcement of t h e  suppor t  o b l i g a t i o n ,  o r  c la ims  a r i s i n g  

under it. The process  by which an award i s  made and t h e  

process  by which t h e  money i s  c o l l e c t e d  should be regarded a s  

p a r t s  of  one p roces s  f o r  t h e  enforcement of  t h e  suppor t  ob- 

l i g a t i o n .  The main purpose of t h e  process  i s  t o  s e e  t h a t  

spouses and p a r e n t s  perform t h a t  o b l i g a t i o n .  The enforce-  

ment p roces s ,  however, must ope ra t e  f a i r l y ,  and must be 

seen t o  ope ra t e  f a i r l y ,  upon a l l  concerned, i nc lud ing  t h e  

l i a b l e  spouse and h i s  o t h e r  dependents: and it must ope ra t e  
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i n  a s  humane a  way a s  p o s s i b l e  and w i t h  t h e  maximum rega rd  

f o r t h e  e x i g e n c i e s  and even t h e  s e n s i b i l i t i e s  of  t h e  l i a b l e  

spouse.  A l l  t h e s e  c o n s i d e r a t i o n s  r e q u i r e  t h a t  suppor t  o r d e r s  

and enforcement o r d e r s  be  made by p r o p e r l y  informed c o u r t s  

and t h a t  c o l l e c t i o n  mechanisms o p e r a t e  e f f i c i e n t l y  b u t  

f a i r l y  and wi th  a  view t o  minimizing adverse  economic and 

s o c i a l  consequences.  Our object i n  t h i s  Report i s  t o  make 

recommendations f o r  an enforcement system which w i l l  have 

t h e s e  c h a r a c t e r i s t i c s .  

3 .  The E x i s t i n g  System of Enforcement 

W e  w i l l  h e r e  g i v e  a  b r i e f  o u t l i n e  o f  t h e  p r e s e n t  en- 

forcement system,  which we have d e f i n e d  t o  i nc lude  the  

making of o r d e r s  o f  suppor t  and t h e  c o l l e c t i o n  of t h e  amounts 

awarded. L a t e r  i n  t h i s  Report we w i l l  amplify p a r t s  of t h e  

o u t l i n e .  

The T r i a l  D iv i s ion  of t h e  Supreme Court  of Alber ta  has  

j u r i s d i c t i o n  under s e c t i o n  11 of t h e  Divorce Act (Canada) t o  

make an o r d e r  o f  suppor t  a n c i l l a r y  t o  d ivo rce .  The procedure 

i s  an adversary  procedure by way o f  p e t i t i o n  and appearance 

be fo re  a  Supreme Court  judge wi th  t h e  u s u a l  i n t e r l o c u t o r y  

procedures  being a v a i l a b l e ,  e . g . ,  examinat ions  f o r  d i scovery  

and product ion of documents. I n  many c a s e s  t h e  amount of sup- 

p o r t  has  been agreed upon. I n  many o t h e r s  an award i s  made i n  

t h e  absence of a respondent  husband o r  w i f e  o r  no award i s  made 

because of t h e  absence of  a  respondent  wi fe  o r  husband. The.award 

i s  u s u a l l y ,  though n o t  n e c e s s a r i l y ,  inc luded  i n  t h e  decree  n i s i .  

The Supreme Court  a l s o  has j u r i s d i c t i o n  under t h e  

Domestic Re la t ions  Act (A lbe r t a )  t o  make an o rde r  of suppor t  

i n  an a c t i o n  f o r  a  d e c l a r a t i o n  of n u l l i t y ,  an a c t i o n  f o r  

j u d i c i a l  s e p a r a t i o n ,  an a c t i o n  f o r  r e s t i t u t i o n  of conjugal  

r i g h t s ,  and an a c t i o n  i n  which alimony i s  the  only  r e l i e f  

claimed. These a r e  a l s o  adversary procedures .  



4 4 

A spouse e n t i t l e d  t o  r ece ive  a payment under a Supreme 

Court  o r d e r  of suppor t  has  t h e  same remedies a s  any c r e d i t o r  

who o b t a i n s  a money judgment i n  t he  Supreme Court .  The most 

impor tan t  of t h e s e  a r e  t h e  w r i t  of  execut ion and t h e  ga rn i shee  

summons. The c r e d i t o r  spouse a l s o  has t h e  r i g h t  t o  examine 

t h e  o t h e r  spouse i n  a i d  of execut ion .  I t  i s  f o r  t h e  c r e d i t o r  

spouse t o  t a k e  s t e p s  t o  c o l l e c t  t h e  money; t h e r e  i s  no 

s e r v i c e  a t t ached  t o  t h e  Supreme Court  t o  g i v e  h e r  o r  him 

any s p e c i a l  a s s i s t a n c e .  

A c r e d i t o r  spouse has  a d d i t i o n a l  remedies. Under t h e  

Alimony Orders Enforcement Act ( A l b e r t a ) ,  a  Supreme o r  

D i s t r i c t  Court  judge may commit t h e  respondent t o  j a i l  f o r  

n o t  more than a year  i f  t h e  respondent ' s  f a i l u r e  t o  pay i s  

due t o  r e f u s a l  o r  n e g l e c t ,  though no t  i f  t h e  f a i l u r e  is due 

t o  i n a b i l i t y  t o  pay. W e  understand t h a t  t h i s  remedy i s  

s t i l l  used.  Another remedy a p p l i e s  only t o  alimony, 

t h a t  i s ,  t o  o r d e r s  made i n  proceedings f o r  j u d i c i a l  s e p a r a t i o n ,  

proceedings  f o r  r e s t i t u t i o n  of conjugal  r i g h t s ,  o r  proceedings  

f o r  alimony a lone :  t h e  c r e d i t o r  spouse may r e g i s t e r  t h e  o r d e r  

a t  a  land t i t l e s  o f f i c e  where,under sec .  21  of t h e  Domestic 

Re la t ions  Act, it becomes a form of s e c u r i t y  a g a i n s t  l and  

owned by t h e  respondent  spouse i n  t h e  land r e g i s t r a t i o n  

d i s t r i c t .  

F i n a l l y ,  a  Supreme Court o rde r  of suppor t  may be f i l e d  

i n  t h e  Family Court  and enforced i n  t h a t  cou r t  by t h e  "show 

cause  procedure" which we w i l l  d e sc r ibe  below. 

The Family Court has  o r i g i n a l  j u r i s d i c t i o n  t o  make 

o r d e r s  of  suppor t  under s ec .  2 7  of  t h e  Domestic Re la t ions  

A c t ,  r e f e r r e d  t o  a s  t h e  "p ro t ec t ion  o rde r "  procedure.  The 

o r d e r  may be made i n  favour  of a dese r t ed  w i f e ,  a  d e s e r t e d  

w i f e  and a c h i l d ,  o r  a c h i l d  a lone.  Proceedings a r e  

commenced by summons and t h e  procedure i s  summary. 
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Sec .  2 8  of  t h e  Domestic Re la t ions  Act provides  a  

s p e c i a l  procedure  f o r  t h e  enforcement of  o r d e r s  made under 

s e c .  2 7 ,  and s e c .  6 of t h e  Family Court  Act (A lbe r t a )  makes 

t h e  procedure  a v a i l a b l e  f o r  t h e  enforcement of Supreme Court  

o r d e r s  f i l e d  w i t h  t h e  Family Court .  The proceeding i s  

commenced by a  summons se rved  on the  respondent  husband 

r e q u i r i n g  t h e  husband t o  a t t e n d  a t  t h e  c o u r t  t o  "show cause"  

why he should n o t  be  committed t o  j a i l  f o r  f a i l u r e  t o  pay. 

The husband can be committed i f  he does  n o t  appear upon t h e  

summons o r  i f  he does n o t  s a t i s f y  t h e  c o u r t  t h a t  he i s  n o t  

a b l e  t o  pay t h e  money. Family Court  workers w i l l  i s s u e  t h e  

summons and a r r ange  f o r  s e r v i c e ,  and upon occasion w i l l  

a t t empt  t o  persuade t h e  respondent  t o  pay t h e  amounts awarded. 

The procedure  v a r i e s  somewhat from Family Court  t o  Family 

Court .  Upon proclamat ion of S.A. 1 9 7 7 ,  c .  6 4 ,  it w i l l  be 

a v a i l a b l e  t o  bo th  husbands and wives i n  r e l a t i o n  t o  o r d e r s  

made by bo th  c o u r t s .  

A very s u b s t a n t i a l  p ropor t ion  of d e s e r t e d  wives o b t a i n s  

s o c i a l  a s s i s t a n c e  from t h e  Department of S o c i a l  Se rv i ces  and 

Community Hea l th .  Many wives who r e c e i v e  s o c i a l  a s s i s t a n c e  

apply t o  t h e  Family Court  f o r  suppor t .  That  i s  very o f t e n  

done a t  t h e  sugges t ion  of a  depar tmenta l  worker, and a t  

l e a s t  some wives t h i n k  t h a t  they  must apply i n  o rde r  t o  

ob ta in  o r  con t inue  t o  r e c e i v e  s o c i a l  a s s i s t a n c e ,  though 

t h a t  does n o t  appear t o  be an a c t u a l  requirement .  A p rov inc i a l  

we l f a re  worker i s  empowered by sec .  7 of t h e  Family Court  Act 

t o  make an a p p l i c a t i o n  f o r  suppor t  t o  t h e  Family Court on 

beha l f  of  a  w i f e  o r  c h i l d  r e c e i v i n g  a  s o c i a l  al lowance,  and 

the  government w i l l  have a  f u l l  r i g h t  of subroga t ion  when 

S.A. 1977, c .  43,comes i n t o  e f f e c t .  

4 .  Problems wi th  t h e  System of Enforcement 

We a r e  s a t i s f i e d  t h a t  t h e  enforcement system does n o t  

work a s  e f f i c i e n t l y  a s  it should.  That  i s  t h e  view of t h o s e  

i n  r e c e i p t  of suppor t  whom w e  have in te rv iewed.  



- - 

4 6 

I t  i s  t h e  view of t h e  s t a f f  members who admin i s t e r  

t h e  system. I t  i s  a  widely he ld  view, a s  i n d i c a t e d  by t h e  

fo l lowing  passage from a  paper prepared f o r  t h e  Uniform Law 

Conference of Canada (Payne, Maintenance Rights  and 

O b l i g a t i o n s :  A Search f o r  Uniformity,  1977):  

The Law Reform Commission of Canada has  
e s t ima ted  t h a t  some degree  of d e f a u l t  occurs  
i n  75  p e r  c e n t  of a l l  c a se s  wherein maintenance 
has  been ordered  by t h e  c o u r t s .  Although t h e  
law p rov ides  a  v a r i e t y  of remedies t o  f a c i l i t a t e  
t h e  enforcement of  maintenance o b l i g a t i o n s ,  t h e  
complexity of t h e  d i v e r s e  procedures and t h e  
f ragmenta t ion  of j u r i s d i c t i o n  between t h e  c o u r t s  
e f f e c t i v e l y  prec lude  a  dependent spouse from 
p e r s o n a l l y  en fo rc ing  a  maintenance o r d e r .  Nor 
can t h e  f r u s t r a t e d  spouse look t o  t h e  l e g a l  
p r o f e s s i o n  f o r  a s s i s t a n c e .  Lawyers a r e  f r e q u e n t l y  
unable o r  unwi l l ing  t o  i n s t i t u t e  enforcement 
p roceedings ,  p a r t i c u l a r l y  when d i f f i c u l t i e s  a r e  
encountered i n  t r a c i n g  t h e  d e f a u l t i n g  spouse o r  
where t h e  l e g i t i m a t e  c o s t  of t h e  necessary  l e g a l  
s e r v i c e s  a r e  d i s p r o p o r t i o n a t e  t o  t h e  amount of  
unpaid maintenance.  Furthermore, w i th  some 
excep t ions ,  t h e  c o u r t s  w i l l  not  assume a  primary 
r e s p o n s i b i l i t y  f o r  ensur ing  due compliance wi th  
t h e i r  o r d e r s .  

There i s  however a  d e a r t h  of r e l i a b l e  informat ion from which 

f i rm  conc lus ions  can be drawn about t h e  n a t u r e  of t h e  p r e s e n t  

problems and about  t h e i r  s o l u t i o n .  One t h i n g  which i s  n o t  

c l e a r ,  f o r  example, i s  t h e  e x t e n t  t o  which problems o f  

c o l l e c t i o n  a r e  a t t r i b u t a b l e  t o  i n a b i l i t y  t o  pay, t h e  e x t e n t  

t o  which they a r e  a t t r i b u t a b l e  t o  unwil l ingness  t o  pay,  and 

t h e  e x t e n t  t o  which they  a r e  a t t r i b u t a b l e  t o  i n e f f i c i e n c i e s  

i n  t h e  c o l l e c t i o n  system. We be l i eve  t h a t  r e sea rch  s t u d i e s  

should be made t o  ob ta in  t h a t  information and we a r e  

endeavouring t o  have such s t u d i e s  designed and funded. We 

t h i n k ,  however, t h a t  a v a i l a b l e  information sugges t s  t h a t  

improvements should be  made i n  t he  enforcement system now 

and should n o t  awai t  t h e  outcome of lengthy s t u d i e s .  

P a r t  of  t h e  d i f f i c u l t y  of c o l l e c t i o n  of suppor t  awards 



4 7 

a r i s e s  from unresolved ph i lo soph ica l  c o n f l i c t s .  Most people  

would ag ree  t h a t  one spouse should be r e spons ib l e  t o  some 

e x t e n t  f o r  t h e  suppor t  of t h e  o t h e r .  There i s  much l e s s  

g e n e r a l  agreement a s  t o  t h e  e x t e n t  of t h e  o b l i g a t i o n ,  and 

it i s  q u i t e  l i k e l y  t h a t  many spouses r e s i s t  payment because 

they t h i n k  t h a t  t h e  o b l i g a t i o n  imposed upon them i s  u n f a i r .  

That  f e e l i n g  may be exacerba ted  i f  a  spouse i s  compelled 

t o  s u r r e n d e r  custody o f  c h i l d r e n  t o  t h e  o t h e r  spouse and i s  

then compelled t o  suppor t  t h e  c u s t o d i a l  spouse so  t h a t  she  

may be f r e e  t o  c a r e  f o r  t h e  c h i l d r e n .  I t  i s  l i k e l y  t o  be  

exacerba ted  i f  t h e r e  a r e  two households and i n s u f f i c i e n t  

money, a  s i t u a t i o n  which causes  d i f f i c u l t y  no t  only  a s  a  

p r a c t i c a l  m a t t e r  b u t  a l s o  a s  a  p h i l o s o p h i c a l  and emotional  

one. W e  t h i n k  t h a t  improvements i n  t h e  s u b s t a n t i v e  law, 

whi le  they  w i l l  a l l e v i a t e  t hese  problems, w i l l  n o t  completely 

so lve  them. 

Then t h e r e  i s  a  ques t ion  a s  t o  whether ,  assuming t h e  

e x i s t e n c e  of t h e  suppor t  o b l i g a t i o n ,  t h e  system proceeds 

f a i r l y .  Often one spouse w i l l  agree  t o  an u n f a i r  suppor t  

award f o r  t h e  sake  of g e t t i n g  something e l s e ;  f o r  example, 

one spouse w i l l  a g r e e  t o  pay t o o  much suppor t  o r  accep t  t o o  

l i t t l e  suppor t  i n  o r d e r  t o  g e t  a  d ivo rce ,  o r  because of t h e  

f e a r  t h a t  t h e  c u s t o d i a l  p a r e n t  w i l l  u se  a  r e f u s a l  t o  ag ree  a s  a  

p r e t e x t  t o  t u r n  t h e  c h i l d r e n  a g a i n s t  him o r  he r .  A f u r t h e r  

problem i s  t h a t  t h e  system may appear u n f a i r  i f  an o rde r  i s  

made which does n o t  r e f l e c t  t h e  f a c t s  o f  t h e  s i t u a t i o n .  

The i n t e r v e n t i o n  of s o c i a l  a s s i s t a n c e  g i v e s  r i s e  t o  a  

f u r t h e r  p h i l o s o p h i c a l  problem. I t  i s  one t h i n g  t o  say t h a t  

one spouse should suppor t  ano ther .  I t  i s  a  r a t h e r  d i f f e r e n t  

t h ing  t o  say  t h a t  one spouse i s  under a  du ty  t o  reimburse t h e  

s t a t e  f o r  suppor t ing  t h e  o t h e r  spouse,  and t o  say t h a t  t h e  

power of t h e  s t a t e  and of t he  c o u r t s  should  be exe r t ed  t o  
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make him do s o .  That  i s  what i s  done, and we t h i n k  t h a t  i t  

w i l l  have t o  cont inue  t o  be done, bu t  t he  c o u r t s  and c o u r t  

s t a f f  a r e  l i k e l y  t o  be l e s s  e n t h u s i a s t i c  i n  c o l l e c t i n g  money, 

and respondent  spouses  l e s s  e n t h u s i a s t i c  i n  paying money, 

f o r  t h e  b e n e f i t  of  p u b l i c  funds. The i n t e r v e n t i o n  of s o c i a l  

a s s i s t a n c e  a l s o  p u t s  t h e  supported spouse i n  a  d i f f e r e n t  

p o s i t i o n .  She o r  he has  no f i n a n c i a l  i n t e r e s t  i n  s ee ing  

t h a t  t h e  o t h e r  spouse pays ,  and may have s t r o n g  pe r sona l  and 

emotional  reasons  f o r  n o t  wanting t o  t ake  s t e p s  t o  compel 

t h e  o t h e r  spouse t o  pay.  Should she o r  he be compelled t o  

t a k e  unwanted proceedings  o r  t o  p a r t i c i p a t e  i n  them? 

~t i s  i m p r a c t i c a l  t o  sugges t  t h a t  t h e  law w i l l  be changed s o  

t h a t  she  o r  he w i l l  n o t  have t o  appear a s  a  w i t n e s s ,  b u t  it 

must be  recognized t h a t  t h e  system of enforcement c r e a t e s  

s i t u a t i o n s  which w i l l  i n c r e a s e  ill w i l l  between t h e  spouses .  

We do no t  s e e  any p r e s e n t  a l t e r n a t i v e ,  b u t  we t h i n k  t h a t  

it must n o t  be f o r g o t t e n  t h a t  t h e  system of enforcement 

e x i s t s  i n  p a r t  f o r  t h e  reimbursement of p u b l i c  funds .  

Then t h e r e  a r e  problems with  t h e  system i t s e l f .  One of 

t h e s e  i s  i t s  appearance t o  t h e  spouse who i s  t o  be made t o  pay. 

Apart  from f e e l i n g  t h a t  it favours  h i s  wi fe  o r  ex-wife,  t h e  

husband, who i s  u s u a l l y  t h e  respondent,  may w e l l  s ee  t h e  system 

a s  impersonal  and p u n i t i v e  when i t s  con tac t  w i th  him commences 

w i th  a  summons which t h r e a t e n s  him wi th  j a i l  and r e q u i r e s  him 

t o  go ,  u s u a l l y  unaided,  i n t o  a  cou r t  which appears  t o  him t o  

be working a t  t h e  i n s t a n c e  of t h e  o the r  spouse. We hope t h a t  

some of our  recommendations w i l l  a l l e v i a t e  t h a t  problem. 

Another problem w i t h  t h e  system is t h e  cumbersome and 

i n e f f i c i e n t  n a t u r e  of t h e  remedies. The t r a d i t i o n a l  

c r e d i t o r s '  remedies i n  t h e  Supreme Court ,  ga rn i shee  and 

execut ion  i n  p a r t i c u l a r ,  r e q u i r e  l e g a l  a s s i s t a n c e ,  and, 

because they  d e a l  only  w i th  e x i s t i n g  indebtedness  and a r e  

expensive,  a r e  ill s u i t e d  t o  t he  c o l l e c t i o n  of smal l  monthly 
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payments. Proceedings under t h e  Alimony Orders Enforcement 

Act o r  under t h e  "show cause" procedure i n  t h e  Family Court  

involve  f i n d i n g  t h e  o b l i g a t e d  spouse ,  servif ig him, b r ing ing  

him t o  c o u r t  and t h r e a t e n i n g  him wi th  j a i l ,  a l l  of which i s  

very cumbersome and g i v e s  an i n t r a n s i g e n t  spouse much 

oppor tun i ty  t o  de l ay  and t o  evade payment. I f  h i s  circum- 

s t a n c e s  a r e  such t h a t  he can move from p lace  t o  p l ace  

e a s i l y ,  it is  always d i f f i c u l t  and u s u a l l y  impossible  t o  

keep up wi th  him and t o  e x t r a c t  payment from him. Some of 

our  recommendations w i l l  be d i r e c t e d  towards making remedies 

more f l e x i b l e  and e f f e c t i v e ,  and o t h e r s  towards prov id ing  a 

b e t t e r  a d m i n i s t r a t i v e  system t o  s ee  t h a t  a v a i l a b l e  remedies 

a r e  used more e f f e c t i v e l y .  

There a r e  problems of a d m i n i s t r a t i o n .  Family Court  

s t a f f s  do n o t  have t h e  a d m i n i s t r a t i v e  suppor t  necessary t o  

p i ck  up a l l  d e f a u l t s  i n  payment a t  an e a r l y  d a t e  when 

c o l l e c t i o n  is l i k e l y  t o  be  r e l a t i v e l y  ea sy .  Some spouses 

who a r e  e n t i t l e d  t o  t h e  b e n e f i t  o f  o r d e r s  of suppor t  w i l l  

b r ing  d e f a u l t s  t o  t h e  a t t e n t i o n  of t h e  c o u r t  s t a f f ,  bu t  

it seems t h a t  i n  a t  l e a s t  some c a s e s  they  do no t  do s o  

because they  do no t  have conf idence t h a t  t h e  system w i l l  

produce payment f o r  them. The problem is much g r e a t e r  i n  

connect ion wi th  supported spouses who a r e  r ece iv ing  s o c i a l  

a s s i s t a n c e .  Ar rea r s  become s u b s t a n t i a l ,  and accord ing ly  l e s s  

l i k e l y  t o  be  c o l l e c t i b l e ,  before  t h e  Maintenance and 

Recovery Branch i s  advised of a d e f a u l t  and i n s t r u c t s  

c o l l e c t i o n  proceedings .  Something can be done about t h a t  

problem i f  it i s  perceived t o  be one which j u s t i f i e s  sub- 

s t a n t i a l  e f f o r t s  t o  r e so lve  it. 

The law o r d e r s  t h e  respondent spouse t o  pay, b u t  o f t e n  

lets him f l o u t  t h e  o r d e r  wi th  impunity. He may t h e r e f o r e  hold  

t h e  law i n  d i s r e s p e c t .  An a p p l i c a n t  spouse pe rce ives  

t h a t  a l though c o u r t  o r d e r s  a r e  solemnly pronounced and a r e  

supposed t o  be enforced ,  t h e  respondent spouse does n o t  
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i n  f a c t  pay. She may a l s o  hold  t h e  law i n  d i s r e s p e c t .  

The system t h e r e f o r e  has  paradoxica l  e f f e c t s .  I t  i s  

a t  once h a r s h  and i n e f f i c i e n t :  it o f t e n  o p e r a t e s  ha r sh ly  

upon t h e  respondent  spouse ,  b u t  more o f t e n  he  o r  she i s  a b l e  t o  

evade it s o  t h a t  t h e  burden f a l l s  e i t h e r  on t h e  o t h e r  spouse 

o r  on t h e  c h i l d  needing suppor t  o r  upon t h e  p u b l i c  funds .  

There i s  no complete remedy f o r  t h e  problem, b u t  it can 

be a l l e v i a t e d  by measures t o  i nc rease  t he  e f f i c i e n c y  of t h e  

c o l l e c t i o n  p r o c e s s ,  tempered by measures t o  ensure  t h a t  t h e  

system does n o t  o p e r a t e  t o o  harsh ly  upon t h e  respondent and 

by measures t o  i n c r e a s e  t h e  Perce ived  f a i r n e s s  of t he  

awards made by t h e  system. The adverse economic and s o c i a l  

consequences of f a i l u r e  t o  pay cry  f o r  t h e  a t t e n t i o n  which 

they must r e c e i v e ,  b u t  t h e  adverse economic and s o c i a l  c o s t s  

of s t r i c t e r  c o l l e c t i o n  procedures  must be borne i n  mind a s  

w e l l .  

We wish  t o  make i t  c l e a r  t h a t  we a r e  n o t  c r i t i c i z i n g  

persons .  We have no reason  t o  doubt t h a t  t hose  involved i n  

t h e  system do  t h e i r  b e s t  t o  cope with  t h e  c i rcumstances  i n  

which they  f i n d  themselves ,  inc lud ing  a  system which i s  t h e  

produc t  of h i s t o r y  and of t h e  s o c i e t y  i n  which we f i n d  

ou r se lves .  Indeed,  we have been impressed wi th  t h e i r  d e s i r e  

t o  do e f f e c t i v e  j obs ,  and we a r e  s a t i s f i e d  t h a t  improvements 

i n  t h e  system w i l l  be a s  welcome t o  them a s  t o  t h o s e  a f f e c t e d  

by it. 

5 .  Informat ion 

1. The need f o r  in format ion  i n  t h e  system of 
enforcement 

( a )  Informat ion needed t o  make a  j u s t  award 

A suppor t  o r d e r  i s  l i k e l y  t o  be reasonable  and 
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e n f o r c e a b l e  on ly  i f  i t  i s  based upon adequate and a c c u r a t e  

i n fo rma t ion  abou t  t h e  f i n a n c i a l  p o s i t i o n  of both  spouses .  

That  i s  t h e  adv ice  we have rece ived  from t h e  S o c i a l  S e r v i c e s  

Committee upon whose advice  o u r  Report 2 6 ,  Family Law 

Admin i s t r a t i on :  Court  S e r v i c e s ,  i s  based,  and it i s  t h e  advice  

which we have r ece ived  from t h e  Committee on Matrimonial and 

Ch i ld  Support  which i s  adv i s ing  us on t h e  gene ra l  s u b j e c t  of  

t h e  funding of suppor t  payments. Accordingly,  we w i l l  i n  

t h i s  Report  make recommendations in tended t o  ensure  t h a t  a  

suppor t  award w i l l  be based upon a  proper  a p p r e c i a t i o n  of 

t h e  e f f e c t  which it w i l l  have on both p a r t i e s .  

I n  t h e  Supreme Cour t ,  t h e  procedures a v a i l a b l e  i n  

l i t i g a t i o n  g e n e r a l l y  a r e  a v a i l a b l e  i n  proceedings f o r  d i v o r c e ,  

n u l l i t y ,  j u d i c i a l  s e p a r a t i o n  and alimony. Witnesses can be 

compelled t o  t e s t i f y  and t o  produce documents. P r e - t r i a l  

p rocedures ,  i n c l u d i n g  d i scovery  of documents and examinations 

f o r  d i s c o v e r y ,  a r e  a v a i l a b l e  and can be used t o  a s c e r t a i n  

t h e  a s s e t s ,  l i a b i l i t i e s  and income of a  husband o r  w i f e .  I t  

i s  g e n e r a l l y  assumed t h a t  one p a r t y  can r e q u i r e  t h e  o t h e r  t o  

produce t h e  o t h e r ' s  cop ies  of h i s  income t a x  r e t u r n s  o r  T4  

s l i p s .  I t  appears  t h a t  examinations f o r  d iscovery and 

n o t i c e s  t o  produce documents a re ,however , l ess  common i n  mat- 

r imon ia l  proceedings  than  they a r e  i n  o t h e r  kinds of law 

s u i t s .  I t  appears  a l s o  t h a t  t h e  c o u r t  a d j u d i c a t e s  upon 

suppor t  i n  on ly  a smal l  p ropor t ion  of d ivorce  ca ses ;  t h a t  i n  

t h e  g r e a t  m a j o r i t y ,  t h e  p a r t i e s  n e g o t i a t e  and s e t t l e  t h e  

amount i n  advance; and t h a t  i n  most cases  t he  cou r t  accep t s  

t h e i r  agreement. While t h e s e  n e g o t i a t i o n s  a r e  guided by 

f o r e c a s t s  a s  t o  what t he  c o u r t  would do upon an a d j u d i c a t i o n ,  

they  a r e  a l s o  s t r o n g l y  in f luenced  i n  many cases  by t h e  

urgency w i t h  which one p a r t y  wants a  d ivo rce ,  t he  d e s i r e  of 

t h e  p a r t i e s  t o  reach f i n a l  s e t t l e m e n t ,  and t h e i r  d e s i r e  t o  

n e g o t i a t e  arrangements f o r  custody and access  t o  c h i l d r e n .  

I n  many c a s e s ,  a l s o ,  t h e  suppor t  award i s  made on t h e  b a s i s  

of t h e  w i f e ' s  e s t i m a t e  of h e r  husband's  income based on t h e  
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type of job he had before  he l e f t  h e r .  I n  many c a s e s  no 

evidence a s  t o  t h e  husband's income i s  b e f o r e  t h e  c o u r t .  

P r e - t r i a l  procedures a r e  n o t  a v a i l a b l e  i n  t h e  Family 

Court .  Where t h e  p a r t i e s  a r e  n o t  r e p r e s e n t e d ,  a s  i s  o f t e n  

t h e  c a s e ,  t h e  judge must i n t e r r o g a t e  them a t  t h e  hea r ing  i n  

o r d e r  t o  e l i c i t  informat ion a s  t o  t h e i r  f i n a n c i a l  p o s i t i o n .  

We do n o t  t h i n k  t h a t  t h a t  i s  a  procedure which i s  l i k e l y  t o  

e l i c i t  adequate and accu ra t e  f i n a n c i a l  i n fo rma t ion ,  and we 

do n o t  t h i n k  it i s  one which tends  t o  cause  t h e  c o u r t  t o  be 

perce ived  a s  an i m p a r t i a l  a r b i t e r .  F u r t h e r ,  t h e  judge has  

no p r a c t i c a l  means of v e r i f y i n g  t h e  in format ion  e l i c i t e d .  

We t h i n k  t h a t  t h e  judge should be e n t i t l e d  t o  a s s i s t a n c e  

i n  a s s e s s i n g  t h e  f i n a n c i a l  s i t u a t i o n  of each p a r t y ,  n o t  on ly  

t o  save expensive c o u r t  t ime bu t  a l s o  t o  ensu re  t h a t  awards 

a r e  f a i r  and a r e  perceived t o  be f a i r .  W e  t h i n k  t h a t  t h e r e  

i s  some suppor t  f o r  t h i s  view i n  in format ion  which we ob ta ined  

from an examination of a number of Family Court  f i l e s  i n  

Edmonton, F o r t  McMurray and Lethbridge though t h e  number of 

f i l e s  examined was n o t  s u f f i c i e n t  t o  j u s t i f y  s t a t i s t i c a l  

conc lus ions  of g e n e r a l  a p p l i c a t i o n .  I n  t h e  t h r e e  c e n t r e s  

4 5 % ,  4 0 %  and 68.4% of t h e  husbands r e f e r r e d  t o  i n  t h e  f i l e s  

r e s p e c t i v e l y  claimed t o  have no income a t  a l l ,  a  s t a t e  of  

a f f a i r s  which seems u n l i k e l y  t o  be t r u e  i n  such a h igh  

percentage of ca ses .  These cons ide ra t ions  sugges t  t h a t  

t h e r e  i s  a  need f o r  b e t t e r  means of p rov id ing  in format ion  

t o  t h e  c o u r t ,  and we w i l l  now proceed t o  d i s c u s s  ways i n  

which t h e  in format ion  can be provided.  I n  say ing  s o  we a r e  

n o t  being c r i t i c a l  of  judges who must proceed on t h e  b a s i s  

of what i s  made a v a i l a b l e  t o  them, and we a r e  n o t  sugges t ing  

any deroga t ion  from t h e  j u d i c i a l  f u n c t i o n  o r  j u d i c i a l  

r e s p o n s i b i l i t y .  Our proposals  a r e  d i r e c t e d  towards g iv ing  

t h e  c o u r t  t h e  in format ion  t h a t  i s  needed t o  make t h e  b e s t  

p o s s i b l e  d e c i s i o n .  They apply equa l ly  t o  t h e  p r e s e n t  c o u r t s  

adminis te r ing  family  law and t o  a  u n i f i e d  fami ly  c o u r t  i f  

one is c r e a t e d .  



(b) Informat ion f o r  c o l l e c t i o n  purposes  

F a i r n e s s  and e f f i c i e n c y  r e q u i r e  t h a t  t h e  judge be 

provided w i t h  b e t t e r  f i n a n c i a l  informat ion a t  t h e  time he 

makes an award. Fa i rnes s  and e f f i c i e n c y  a l s o  r e q u i r e  t h a t  

t h e  judge have adequate and a c c u r a t e  f i n a n c i a l  in format ion  

when he i s  d e a l i n g  w i t h  d e f a u l t  i n  payment. Judges of t h e  

Supreme Court now d e a l  wi th  such d e f a u l t  under t h e  Alimony 

Orders Enforcement Act. Judges of t h e  Family Court  d e a l  

w i th  i t  under P a r t  4 of t h e  Domestic Re la t ions  Act. 

I t  should be noted he re  t h a t  our  view is t h a t  t h e  

respondent spouse shou ld , a t  any hear ing  i n  t h e  enforcement 

p rocess ,be  e n t i t l e d  t o  show t h a t  t h e r e  has  been a  change i n  

c i rcumstances  o r  t h a t  t h e r e  i s  a d d i t i o n a l  evidence which 

sugges t s  a  v a r i a t i o n  of t he  award. That i s  a  f u r t h e r  reason 

f o r  having proper  informat ion be fo re  t h e  judge i n  a  c o l l e c -  

t i o n  proceeding.  He may even of h i s  own motion p o i n t  o u t  

t h a t  a  v a r i a t i o n  should be a p p l i e d  f o r  i f  t h e  award i s  

i n a p p r o p r i a t e  by reason of t h e  p r e s e n t  f i n a n c i a l  s i t u a t i o n  of 

the o b l i g a t e d  spouse o r  of t h e  dependent spouse o r  by reason 

of a  change i n  custody of t h e  c h i l d r e n .  

B e t t e r  informat ion should a l s o  be a v a i l a b l e  t o  o t h e r s  

engaged i n  t h e  c o l l e c t i o n  p roces s ,  inc lud ing  c o u r t  o f f i c i a l s  

and l i t i g a n t s .  Without it they  can n e i t h e r  t ake  c o l l e c t i o n  

procedures o u t s i d e  t h e  c o u r t  nor  b r ing  be fo re  t h e  c o u r t  

p rope r ly  considered a p p l i c a t i o n s  f o r  c o l l e c t i o n  remedies. 

I n  g e n e r a l ,  we th ink  t h a t  t h e  informat ion which should 

be a v a i l a b l e  f o r  c o l l e c t i o n  proceedings i s  much t h e  same a s  

t h e  informat ion which should be a v a i l a b l e  a t  t he  t ime of 

t h e  award. We w i l l  t h e r e f o r e  d i s c u s s  ways of making it 

a v a i l a b l e  f o r  both.  
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2 .  Loca t ing  - t h e  Respondent 
--P 

( a )  Need t o  l o c a t e  t he  respondent 

I n  most ca ses  i t  i s  necessarlr t o  l o c a t e  a d e f a u l t i n g  

spouse i n  o r d e r  t o  c o l l e c t  suppor t  payments from him. That  

i s  obvious.  We th ink  t h a t  i t  i s  a l s o  obvious t h a t  i t  i s  

necessary  t o  l o c a t e  him i n  o rde r  t o  make a reasonable  award 

a g a i n s t  him. An award made a f t e r  s u b s t i t u t i o n a l  s e r v i c e  

and i n  t he  absence of c u r r e n t  f i n a n c i a l  evidence i s  l e s s  

l i k e l y  t o  be s u i t e d  t o  h i s  c i rcumstances .  

( b )  P r e s e n t  means of l o c a t i n g  and se rv ing  t h e  
respondent  

I n  Supreme Court m a t t e r s ,  t h e  most impor tan t  being 

d i v o r c e ,  i t  is f o r  t h e  p e t i t i o n e r  t o  a r range  t o  f i n d  and 

s e r v e  t h e  respondent .  That i s  usua l ly  a t t e n d e d  t o  by t h e  

p e t i t i o n e r ' s  lawyer,  who w i l l  apply  f o r  an o r d e r  f o r  sub- 

s t i t u t i o n a l  s e r v i c e  i f  t he  respondent cannot be  l o c a t e d .  

The s e r v i c e s  of t he  s h e r i f f ' s  o f f i c e  a r e  of cou r se  a v a i l a b l e .  

In  Family Court mat te rs  workers i n  s e r v i c e s  a t t a c h e d  t o  

t h e  Family Cour t s  make e f f o r t s  t o  l o c a t e  respondent spouses .  

They do s o  by whatever methods t h e i r  i ngenu i ty  sugges t s .  The 

most common methods a r e  searches  of d i r e c t o r i e s  and t h e  making 

of e n q u i r i e s  from o f f i c e s  mainta ining r eco rds  of l a r g e  numbers 

of people .  Family Court workers have no l e g a l  power t o  demand 

in format ion .  

Family Court  summonses have most commonly been se rved  

by t h e  p o l i c e .  I n  Edmonton, t h e  s h e r i f f ' s  o f f i c e  is  now 

se rv ing  them. The Calgary p o l i c e  a r e  s t i l l  s e rv ing  summonses. 

I n  some o t h e r  p l aces  t h e  R.C.M.P.  a r e  s e rv ing  them, though i n  

some they have r e s i s t e d  doing so .  On some occas ions  workers 

i n  t h e  Family Court s e r v i c e s  e f f e c t  s e r v i c e  themselves.  
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We t h i n k  t h a t  a d m i n i s t r a t i v e  improvements should be 

made f o r  t h e  b e n e f i t  of  both of t he  c o u r t s  and f o r  t h e  

b e n e f i t  of t h e  l i t i g a n t s  i n  them. We d e a l  w i t h  t h e s e  i n  our  

Report 2 6 ,  Family Law Adminis t ra t ion:  Court  S e r v i c e s ,  

and w i l l  n o t  r e p e a t  them he re .  Our recommendations h e r e  a r e  

f o r  changes i n  t h e  law and i n  cou r t  procedures  designed t o  

improve t h e  in format ion  a v a i l a b l e  t o  t h e  c o u r t  and c o u r t  

workers.  

( c )  Informat ion from government agenc ies  and 
employers 

A number of government agencies  c o l l e c t  in format ion  about  

i n d i v i d u a l s  which inc ludes  t h e i r  add res se s  and occupa t ions .  

That  in format ion  would obviously a s s i s t  c o u r t s  and spouses 

i n  l o c a t i n g  respondents  f o r  t h e  making and t h e  c o l l e c t i o n  of 

awards. So f a r  a s  informat ion concerning Alber ta  r e s i d e n t s  

i s  concerned,  it appears  t h a t  t h e  most va luab le  in format ion  

i s  t h a t  mainta ined by t h e  Alber ta  Heal th  Care Insurance  

Commission; t h e i r  r eco rds  appear t o  i nc lude  t h e  most com- 

prehensive and t h e  most up-to-date employment in format ion ,  

a s  it i s  up-dated monthly. The records  of t h e  Motor Vehicles  

Branch, which a r e  a v a i l a b l e  t o  t h e  p u b l i c  and t h e r e f o r e  t o  

Family Court workers ,  appear t o  be u s e f u l ,  though l e s s  s o  

s i n c e  t h e  i n t r o d u c t i o n  of t h e  f ive-year  d r i v e r ' s  l i c e n s e  

has  made t h e  in format ion  more l i k e l y  t o  be s t a l e .  The 

records  of o t h e r  p r o v i n c i a l  agenc ies ,  and p o l i c e  r eco rds ,  

might a l s o  be of va lue .  Unemployment Insurance  records  and 

Canada Pension P lan  records  would be of g r e a t  value  i n  

l o c a t i n g  persons  n o t  r e s i d e n t  i n  A lbe r t a .  So would income 

t a x  r eco rds .  These f e d e r a l  records  a r e  n o t  a s  up-to-date 

a s  t hose  of t h e  Alber ta  Health Care Insurance  Commission. 

Apart  from admin i s t r a t i ve  problems, t h e  use of records  

of government agenc ies  r a i s e s  a  very impor tan t  q u e s t i o n ,  

t h a t  of c o n f i d e n t i a l i t y  o r  pr ivacy.  That  i s  i n  i t s e l f  a  
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q u e s t i o n  t o  which g r e a t  a t t e n t i o n  must be pa id ,  p a r t i c u l a r l y  

i f  t h e  compulsion of t h e  s t a t e  i s  used i n  o rde r  t o  o b t a i n  

in format ion  f o r  a government agency and i f  t h e  informat ion 

i s  ob ta ined  f o r  t h e  purpose on ly  of a p a r t i c u l a r  p u b l i c  

p o l i c y .  

The f e e l i n g  t h a t  p r ivacy  should p r e v a i l  was expressed 

i n  1956 by t h e  Engl i sh  Royal Commission on Marriage and 

Divorce when they  s a i d  (Cmnd. 9678, pa ra .  1148) :  

We a r e  s a t i s f i e d  t h a t  i t  would be wrong t o  
r e q u i r e  Government Departments t o  d i s c l o s e  
t h e  husband 's  address ,  whether t o  an o f f i c e r  
of  t h e  c o u r t  o r  t h e  wi fe .  Against  t h e  r i g h t  
o f  a w i f e  t o  maintenance must be balanced t h e  
r i g h t  o f  t h e  husband t o  have h i s  p r ivacy  r e -  
s p e c t e d ;  i n  our  view, t h e  l a t t e r  must p r e v a i l  

I t  appears  however t h a t  t h e  government of t h e  day d i d  no t  

sha re  t h a t  view. The F i n e r  Report ,  t h e  Report of t h e  

Committee on One-Parent Famil ies  of  1 9 7 4  s a i d  (Cmnd. 5629, 

Vol. 1, p.  124-125) : 

I n  1957, t h e  government gave a u t h o r i t y  f o r  
t h e  f i r s t  t i m e  f o r  t h e  d i s c l o s u r e  t o  c o u r t ,  
on r e q u e s t ,  of  addresses  from o f f i c i a l  
r eco rds  t o  f a c i l i t a t e  t he  i n i t i a t i o n  of 
maintenance and a f f i l i a t i o n  proceedings ,  
and t h e  enforcement of o r d e r s .  The p r i n c i p a l  
r eco rds  a r e  t h e  c e n t r a l  s o c i a l  s e c u r i t y  
r e c o r d s  of t h e  Department of Heal th  and 
S o c i a l  S e c u r i t y ,  and t h e  Nat iona l  Health 
S e r v i c e  R e g i s t e r ,  Passpor t  Of f i ce  and Minis t ry  
o f  Defence records  a r e  a l s o  a v a i l a b l e  f o r  t h i s  
purpose .... P a r a l l e l  arrangements have been 
made i n  t h e  d ivorce  j u r i s d i c t i o n  f o r  ob t a in ing  
t h e  address  of  a husband f o r  t h e  a s s i s t a n c e  
of a w i f e  seeking t o  ob ta in  o r  enforce  an o rde r  
f o r  maintenance f o r  h e r s e l f  or t h e  c h i l d r e n .  
The r e q u e s t  t o  t h e  department i s  made by 
&Divorce  R e g i s t r a r ,  and t h e  address  i s  passed 
on by him t o  t h e  w i f e ' s  s o l i c i t o r  ( o r ,  i n  
p roper  c a s e s ,  where she i s  a c t i n g  i n  person t o  
t h e  w i f e  h e r s e l f )  on an under taking t o  use it 
o n l y  f o r  t h e  purpQse of t he  proceedings .  
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More r e c e n t l y  t h e  On ta r io  Law Reform Commission s a i d  (Report  

on Family Law, P a r t  V I ,  Support Ob l iga t ions ,  p. 193-94):  

W e  a r e  of t h e  view t h a t  both  those  who a r e  
r e c e i v i n g  w e l f a r e  a s s i s t a n c e ,  and t h o s e  who a r e  
n o t ,  should r e c e i v e  t h e  same he lp  i n  l o c a t i n g  
t h e i r  miss ing  spouses .... 
We t h e r e f o r e  recommend t h a t  personnel  of  t h e  
Enforcement Branch be used t o  t r a c e  miss ing  
spouses  o r  p a r e n t s  s o  t h a t  maintenance, custody 
o r  a f f i l i a t i o n  proceedings may be i n i t i a t e d  o r  
maintenance o r  custody o rde r s  enforced.  To 
t h i s  end such personne l  should be empowered t o  
r e q u i r e  a l l  Ontar io  government m i n i s t r i e s  and 
agenc ie s  t o  d i s c l o s e  from t h e i r  o f f i c i a l  records  
t h e  add res se s  of those  being sought .  

The Government of On ta r io  appears  t o  have accepted t h a t  view, 

s u b j e c t  t o  t h e  requirement  of a  c o u r t  o r d e r .  Sec.  76 of 

Ontar io  B i l l  59, 1977,would g ive  t h e  c o u r t  power t o  o rde r  

"any person o r  p u b l i c  agency" t o  provide the  c o u r t  wi th  

any recorded p a r t i c u l a r s  of t h e  address  of t h e  respondent f o r  

an a p p l i c a t i o n  f o r  suppor t  o r  f o r  an enforcement proceeding.  

The proper  ba lance  must be s t r u c k  between t h e  p u b l i c  

and p r i v a t e  i n t e r e s t s  i n  t h e  p ro t ec t ion  of p r ivacy ,  on t h e  

one hand, and t h e  c o l l e c t i o n  of support  payments, on t h e  

o t h e r .  We th ink  t h a t  t h e  proper  balance i s  t o  r e q u i r e  t h e  

A lbe r t a  Heal th  Care Insurance Commission t o  d i s c l o s e  upon 

judge ' s  o r d e r ,  o r  t o  a  c l e r k  of t he  Supreme Court  o r  t h e  

Family Court  wi thout  o r d e r ,  t he  address  of  a  respondent  

spouse and t h e  name and address  of  h i s  employer. These a r e  

among t h e  most p u b l i c  of  t h e  respondent ' s  c h a r a c t e r i s t i c s  

and t h e  r e s t r i c t e d  invas ion  of h i s  pr ivacy which would 

r e s u l t  i s ,  w e  t h i n k ,  j u s t i f i e d  by the  o b j e c t  t o  be achieved and 

t h e  l e g a l  and moral o b l i g a t i o n  being enforced.  The provis ion  

t h a t  on ly  a c o u r t  o f f i c i a l  could demand t h e  informat ion would 

a l s o ,  w e  t h i n k ,  g i v e  some p r o t e c t i o n  a g a i n s t  abuse ,  though i t  
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i s  obvious t h a t  by t h e  time t h e  o b l i g a t e d  spouse appears  i n  

c o u r t  t h e  in format ion  w i l l  be known t o  t h e  o t h e r  spouse.  

The n e x t  ques t ion  is :  f o r  what purpose should the  

in format ion  be used? I t s  p r i n c i p a l  purpose is  t o  f a c i l i t a t e  

t h e  s e r v i c e  of p roces s .  That would inc lude  t h e  p e t i t i o n ,  

summons, o r  o t h e r  p rocess  by which an a p p l i c a t i o n  f o r  suppor t  

i s  commenced. I t  would a l s o  i nc lude  t h e  summons o r  o t h e r  

p rocess  commencing a  c o l l e c t i o n  proceeding i n  which Family 

Court  s e r v i c e s  a r e  involved.  The employer ' s  name would a l s o  

be a v a i l a b l e  f o r  use i n  t he  c o l l e c t i o n  p roces s  s o  t h a t  t h e  

r e sponden t ' s  wages could i f  necessary be a t t a c h e d .  Use of 

t h e  in format ion  should be conf ined t o  t h e  purposes  of t h e  

proceedings .  

Sec t ion  2 5 ( 1 )  of t he  A lbe r t a  Heal th  Care Insurance Act 

(R.S.A. 1970, c .  1 6 6 )  provides  a s  fo l lows:  

Every . . .p  e r son  ... s h a l l  p reserve  sec recy  wi th  
r e s p e c t  t o  a l l  ma t t e r s  t h a t  come t o  
h i s  knowledge i n  t h e  courseof h i s  employment 
and which p e r t a i n  t o  b a s i c  h e a l t h  s e r v i c e s  
rendered and b e n e f i t s  pa id  t h e r e f o r  and s h a l l  
n o t  communicate any such ma t t e r s  t o  any o t h e r  
person except  a s  otherwise  provided i n  t h i s  
s e c t i o n .  

I t  w i l l  be observed t h a t  a  proper  i n t e r p r e t a t i o n  of t h i s  

s e c t i o n  sugges t s  t h a t  i t  i s  on ly  informat ion which " p e r t a i n [ s ]  

t o  b a s i c  h e a l t h  s e r v i c e s  rendered and b e n e f i t s  pa id  t h e r e f o r "  

which i s  n o t  t o  be communicated. The address  of  an o b l i g a t e d  

spouse and h i s  employer ' s  name and address  do n o t  seem t o  us 

t o  f a l l  w i t h i n  t h a t  ca tegory ,  s o  t h a t  s p e c i a l  a u t h o r i t y  t o  

g i v e  them t o  t h e  c o u r t  may no t  be r equ i r ed .  However, 

s o  a s  t o  ensu re  t h a t  t h e  Commission i s  no t  l e f t  i n  doubt a s  

t o  i t s  r i g h t  and duty t o  d i s c l o s e  t he  i n fo rma t ion ,  we t h i n k  

t h a t  t h e  s e c t i o n  should be amended by a  p o s i t i v e  s ta tement  

t h a t  t h e  address  and employer 's  name should be  made upon 

o rde r  o r  t o  a c l e r k  of t he  c o u r t .  
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Some f e d e r a l  records  would be u s e f u l  i n  l o c a t i n g  

spouses r e s i d e n t  o u t s i d e  A lbe r t a .  Unemployment Insurance 

r eco rds  would be of some v a l u e ,  p a r t i c u l a r l y  i f  n o t i c e s  of  

change of employment come t o  be requi red .  A s  d i d  t h e  

On ta r io  Law Reform Commission, we accordingly recommend 

t h a t  t h e  f e d e r a l  government be asked t o  pas s  l e g i s l a t i o n  

r e q u i r i n g  t h e  Unemployment Insurance Commission t o  d i s c l o s e  

t h e  address  of  a  respondent spouse,  though t o  minimize t h e  

a d m i n i s t r a t i v e  problems of such a  p roposa l  on a  nation-wide 

s c a l e ,  t h e  in format ion  should only be a v a i l a b l e  a t  t h e  

r e q u e s t  of a  judge and when o t h e r  a t t empt s  t o  t r a c e  t h e  

spouse have f a i l e d .  W e  t h i n k  t h a t  s i m i l a r  l e g i s l a t i o n  

should be suggested wi th  regard  t o  Canada Pension P lans  

r eco rds .  I n  view of t h e  s p e c i a l  cons ide ra t ions  r e l a t i n g  t o  

income t a x  r eco rds  we do n o t  make any sugges t ion  wi th  r e spec t  

t o  them. 

The s o c i a l  insurance  number of t h e  respondent would 

f a c i l i t a t e  acces s  t o  t h e  two s e t s  of f e d e r a l  r eco rds .  Some- 

t imes  it w i l l  be known t o  t h e  o t h e r  spouse,  b u t  n o t  always. 

We th ink  t h a t  it would be h e l p f u l  t o  empower t h e  c o u r t s  t o  

o b t a i n  t h e  s o c i a l  insurance  number from t h e  Albe r t a  Heal th  

Care Insurance  Commission. A judge 's  o r d e r  should be 

r e q u i r e d ,  and t h e  number should be sought only  when t h e  

respondent appears  t o  have l e f t  t h e  province and o t h e r  

means of l o c a t i n g  him have f a i l e d .  I t  seems t o  us t h a t  t h e  

g iv ing  of t h e  a d d i t i o n a l  information i s  j u s t i f i e d  under t h e  

c i rcumstances ,  and t h e  Commission i n  many cases  w i l l  have i t .  

We have considered whether t o  recommend, a s  d i d  t h e  

Ontar io  Law Reform Commission i n  t h e  passage we have quoted,  

t h a t  in format ion  from t h e  records  of a l l  p r o v i n c i a l  government 

agenc ies  be made a v a i l a b l e .  While sympathizing with  t h i s  

recommendation, we have concluded t h a t  we should no t  make a  

s i m i l a r  one; we do n o t  have enough informat ion a s  t o  what records  

a r e  involved and what t h e  e f f e c t s  of such a  p rov i s ion  would 
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be .  I f  it should appear l a t e r  t h a t  informat ion from o t h e r  

s p e c i f i c  s e t s  o f  government records  would be u s e f u l ,  con- 

s i d e r a t i o n  could be given t o  amending t h e  l e g i s l a t i o n  t o  make 

it a v a i l a b l e .  

An employer may be r e l u c t a n t  t o  d i s c l o s e  t h e  whereabouts 

of a respondent  who i s  h i s  employee. The c l e r k  of t he  c o u r t  

should be e n t i t l e d  t o  ask f o r  t h e  i n fo rma t ion ,  b u t  i f  it i s  

r e f u s e d ,  t h e  c o u r t  should have power t o  make an o r d e r  f o r  

d i s c l o s u r e .  

P o l i c e  records  may be h e l p f u l  i n  l o c a t i n g  a respondent  

spouse who cannot be l oca t ed  o therwise .  We t h i n k  t h a t  ad- 

m i n i s t r a t i v e  arrangements should be made wi th  t h e  p o l i c e  

f o r c e s  under which they would d i s c l o s e  t h e  r e sponden t ' s  

add res s  and employer ' s  name. They should on ly  be  asked t o  

d i s c l o s e  in format ion  i n  t h e i r  r eco rds ,  and they should be 

e n t i t l e d  t o  d e c l i n e  i f  they cons ide r  d i s c l o s u r e  t o  be un- 

d e s i r a b l e .  W e  do n o t  t h ink  t h a t  t h e  arrangement should be  

embodied i n  l e g i s l a t i o n .  

One o t h e r  a d m i n i s t r a t i v e  procedure would, we t h i n k ,  

have p r a c t i c a l  va lue .  The records  of t h e  Motor Vehic les  

Branch a c r o s s  t h e  country would be of some s u b s t a n t i a l  

va lue  i n  l o c a t i n g  spouses who have l e f t  Alber ta .  W e  under- 

s t a n d  t h a t  a person who moves i n t o  another  province from 

Albe r t a  can su r r ende r  h i s  Alber ta  o p e r a t o r ' s  l i c e n c e  and 

o b t a i n  one from t h e  o t h e r  province wi thout  pass ing  t e s t s  

which would o therwise  be necessary.  The o t h e r  province 

w i l l  t hen  r e t u r n  t h e  l i cence  t o  Alber ta .  I f  t h e  A lbe r t a  

Motor Vehic les  Branch records  could show t h e  name of t h e  

province by which t h e  l i cence  was r e t u r n e d ,  which we under- 

s t and  is n o t  now done, t h a t  would g i v e  a l ead  t o  t h e  new 

province o f  res idence  of t he  spouse.  W e  would recommend 

t h a t  t h e  ques t ion  of having t h i s  in format ion  r e t a i n e d  

i n  useab le  form by t h e  Motor Vehicles  Branch be explored 

and i f  p r a c t i c a b l e  implemented. 



Recommendation #10 

( I )  Tha t  t h e  proposed Act p r o v i d e  t h a t :  

( a )  A C l e r k  o f  t h e  Supreme Cour t  o r  t h e  Family 
C o u r t  i s  e n t i t z e d :  

f i )  t o  o b t a i n  from t h e  A l b e r t a  H e a l t h  Care 
I n s u r a n c e  Commission s u c h  p a r t i c u z a r s  
a s  t h e  Commis s ion ' s  r e c o r d s  may c o n t a i n  
o f  t h e  a d d r e s s  and e m p l o y e r ' s  name o f  a  
pe r son  a g a i n s t  whom p r o c e e d i n g s  f o r  mat -  
r i m o n i a l  o r  c h i Z d  s u p p o r t ,  o r  f o r  c o l l e c t i o n  
o f  money owing under  an o r d e r  o f  s u p p o r t ,  
have b e e n  commenced o r  a r e  c o n t e m p l a t e d ,  and 

l i i )  t o  o b t a i n  from t h e  e m p l o y e r  o f  s u c h  a  
person  such  i n f o r m a t i o n  a b o u t  t h e  
a d d r e s s  and Z o c a t i o n  o f  t h e  pe r son  a s  
t h e  emp loyer  may h a v e .  

( b )  A judge o f  t h e  Supreme C o u r t  o r  Family  Cour t  
may by o r d e r  

l i )  r e q u i r e  t h e  A l b e r t a  H e a l t h  Care I n s u r a n c e  
Commission o r  an  e m p l o y e r  t o  p r o v i d e  
t h e  i n f o r m a t i o n  r e f e r r e d  t o  i n  sub-  
s e c t i o n  ( a ) ,  and 

i i i )  upon b e i n g  s a t i s f i e d  t h a t  t h e  a d d r e s s  
o f  t h e  pe r son  has  n o t  b e e n  a s c e r t a i n e d  
a f t e r  r e a s o n a b l e  e f f o r t s  and t h a t  t h e r e  
i s  r e a s o n  t o  t h i n k  t h a t  t h e  pe r son  has  
l e f t  t h e  p r o v i n c e ,  r e q u i r e  t h e  AZberta  
H e a l t h  Care I n s u r a n c e  Commission t o  
p r o v i d e  t h e  s o c i a Z  i n s u r a n c e  number o f  
t h e  person  i f  t h e  same i s  i n  i t s  r e c o r d s  

( c )  S e c r e c y  o f  t h e  i n f o r m a t i o n  p r o v i d e d  under  
s u b s e c t i o n s  l a )  and i b l  s h a l l  be  p r e s e r v e d  
e x c e p t  a s  r e q u i r e d  f o r  t h e  purpose  o f  t h e  
p r o c e e d i n g s .  

( d l  A pe r son  who communicates  i n f o r m a t i o n  t o  
a  c l e r k  o r  under  o r d e r  i n  accordance  w i t h  
s u b s e c t i o n s  l a )  and i b l  i s  p r o t e c t e d  from 
ZegaZ l i a b i l i t y  f o r  d o i n g  s o .  

f e )  T h i s  p r o v i s i o n  a p p l i e s  n o t w i t h s t a n d i n g  
a n y t h i n g  t o  t h e  c o n t r a r y  i n  t h e  A l b e r t a  
H e a l t h  Care I n s u r a n c e  A c t .  

( 2 )  Tha t  t h e  f o l t o w i n g  a d m i n i s t r a t i v e  a r rangemen t s  
b e  made: 



( a 1  An a d m i n i s t r a t i v e  a r r a n g e m e n t  w i t h  t h e  
p o l i c e  f o r r e s  u n d e r  w h i c h  t h e y  w o u l d ,  u n l e s s  
t h e y  c o n s i d e r  d i s c l o s u r e  t o  b e  u n d e s i r a b l e ,  
d i s c l o s e  s u c h  p a r t i c u l a r s  a s  a r e  i n  t h e i r  
r e c o r d s  a b o u t  t h e  name and  a d d r e s s  o f  a  
p e r s o n  a g a i n s t  whom p r o c e e d i n g s  f o r  
m a t r i m o n i a l  o r  c h i l d  s u p p o r t ,  o r  f o r  
c o l l e c t i o n  u n d e r  a n  o r d e r  o f  s u p p o r t ,  h a v e  
b e e n  commenced o r  a r e  c o n t e m p l a t e d ,  and 

Ib )  I f  found p r a c t i c a b l e ,  an a d m i n i s t r a t i v e  
a r r a n g e m e n t  t h a t  t h e  Motor  V e h i c l e s  B r a n c h  
m a i n t a i n  a  r e c o r d  o f  t h e  p r o v i n c e  w h i c h  
i s s u e s  a  d r i v e r ' s  l i c e n s e  upon  s u r r e n d e r  o f  
an A l b e r t a  d r i v e r ' s  l i c e n s e  s o  t h a t  t h e  p r o -  
v i n c e  where  t h e  s u r r e n d e r  t a k e s  pZace can  b e  
i d e n t i f i e d .  

( 3 )  T h a t  t h e  p r o v i n c i a l  g o v e r n m e n t  recommend t o  t h e  
f e d e r a l  g o v e r n m e n t  t h a t  P a r l i a m e n t  b e  r e q u e s t e d  
t o  e n a c t  l e g i s l a t i o n  r e q u i r i n g  t h a t  i n f o r m a t i o n  
from t h e  r e c o r d s  o f  t h e  Unemployment  I n s u r a n c e  
Commiss ion and t h e  Canada P e n s i o n  P l a n  a b o u t  t h e  
a d d r e s s  o f  a  p e r s o n  a g a i n s t  whom s u p p o r t  o r  
c o l l e c t i o n  p r o c e e d i n g s  h a v e  b e e n  commenced o r  
c o n t e m p l a t e d ,  b e  made a v a i l a b l e  upon  o r d e r  o f  a  
Supreme C o u r t  o r  F a m i l y  C o u r t  j u d g e  who h a s  
s a t i s f i e d  h i m s e l f  t h a t  r e a s o n a b l e  a t t e m p t s  t o  
l o c a t e  t h e  e m p l o y e e  h a v e  f a i l e d .  

( d )  Se rv i ce  of p rocess  

We have s a i d  t h a t  t h e  Family Court  s e r v i c e s  should a s s i s t  

a p p l i c a n t  spouses by a r ranging  f o r  s e r v i c e  of p rocess  by which 

proceedings f o r  suppor t  o r  c o l l e c t i o n  a r e  commenced. W e  t h i n k  

t h a t  t h e  Family Court s e r v i c e s  should a l s o  g i v e  t h a t  a s s i s t a n c e  

t o  l i t i g a n t s  i n  t he  Supreme Court .  That would be a  s i g n i f i c a n t  

ex tens ion  of t he  s e r v i c e ,  p a r t i c u l a r l y  a s  it would inc lude  

d ivo rce  p e t i t i o n s  i n  which suppor t  i s  c la imed,  bu t  we t h i n k  

t h a t  any argument which r e q u i r e s  t h a t  it be provided f o r  Family 

Court  l i t i g a n t s  a p p l i e s  t o  Supreme Court  l i t i g a n t s .  I f  a  u n i f i e d  

family  c o u r t  i s  e s t a b l i s h e d  t h e  d i s t i n c t i o n  would i n  any even t  

d i sappear .  

The nex t  ques t ion  i s  how t h e  Family Court  s e r v i c e s  

should make those  arrangements. A s  we have s a i d ,  t h e  p o l i c e  
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have i n  t h e  p a s t  se rved  most Family Cour t  summonses. That  

has  been a  necessary  arrangement,  and i t  i s  one t h a t  should 

be cont inued i n  t h e  absence of a  b e t t e r  arrangement,  b u t  we 

th ink  t h a t  t h e r e  a r e  some drawbacks t o  i t .  From t h e  p o i n t  

of  view of t h e  p o l i c e ,  r o u t i n e  s e r v i c e  o f  p rocess  i s  a  

de roga t ion  from t h e i r  p r i n c i p a l  func t ion  of  p re se rv ing  

law and o r d e r .  Then, because of t h a t  f a c t ,  s e r v i c e  of Family 

Court  p rocess  i s  n o t  l i k e l y  t o  r ece ive  t h e i r  f i r s t  a t t e n t i o n .  

F i n a l l y ,  involvement of  p o l i c e  tends  t o  make t h e  process  

look l i k e  a  c r i m i n a l  and p u n i t i v e  p roces s .  

We have cons idered  sugges t ing  t h a t  workers a t t a c h e d  t o  

t h e  Family Court  s e r v i c e s  should se rve  p r o c e s s ,  and we can 

s e e  arguments i n  favour  of such a  sugges t ion .  Workers i n  

t h e  Family Court  s e r v i c e s  would presumably determine t h e i r  

p r i o r i t i e s  i n  accordance wi th  t h e  ex igenc ie s  of family  law 

work, something t h a t  has  n o t  been i n v a r i a b l y  done i n  t h e  

p a s t .  The p roces s  s e r v e r  might we l l  p i ck  up informat ion 

which would be u s e f u l  i n  t h e  enforcement p rocess .  He might 

a l s o  be a b l e  t o  answer t h e  respondent ' s  q u e s t i o n s  about t h e  

system. However, o u r  t e n t a t i v e  view i s  t h a t  s e r v i c e  by 

Family Court  workers is  n o t  l i k e l y  t o  be  e f f i c i e n t .  The 

s h e r i f f ' s  o f f i c e s  a l r eady  provide s e r v i c e  throughout t h e  

prov ince ,  and it would be  b e t t e r  t o  t r y  t o  work o u t  a  

s a t i s f a c t o r y  arrangement w i th  them r a t h e r  than s e t  up an 

expensive d u p l i c a t e  system. There a r e  many e f f i c i e n c i e s  

i n  d e a l i n g  w i t h  t h e  s e r v i c e  of documents i n  bu lk ,  a s  t h e  

t r a v e l l i n g  t ime  p e r  a t tempted s e r v i c e  can be g r e a t l y  

reduced.  Our unders tanding i s  t h a t  t h e  experiment i n  using 

t h e  s h e r i f f ' s  o f f i c e  a t  Edmonton i s  provid ing  r e l a t i v e l y  

e f f i c i e n t  s e r v i c e  a t  r e l a t i v e l y  low c o s t .  I f  s o ,  it should 

be cont inued,  and i f  i t  cont inues  t o  prove e f f i c i e n t ,  

s i m i l a r  arrangements should be made e lsewhere .  Care should 

of course  be taken t o  s e e  t h a t  family law work w i l l  be 

t r e a t e d  a s  impor tan t  and u rgen t ,  and t h a t  t h e  a d m i n i s t r a t i v e  

processes  of t h e  c o u r t  and of t h e  s h e r i f f ' s  o f f i c e s  a r e  a s  
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f a r  a s  p o s s i b l e  geared t o  each o t h e r .  I f  it appears  a f t e r  

adequate  t r i a l  t h a t  t h e  use of t h e  s h e r i f f ' s  o f f i c e  i s  n o t  

s a t i s f a c t o r y ,  cons ide ra t ion  should then  be given t o  having 

p roces s  se rved  by Family Court  workers. 

We would a l s o  sugges t  one experiment which has  a l r eady  

been t r i e d  b u t  n o t  on a l a r g e  enough s c a l e  t o  j u s t i f y  t h e  

drawing of conc lus ions .  That experiment i s  t h e  s e r v i c e  of 

summonses by ma i l .  Se rv i ce  o f  t h a t  k ind ,  of cou r se ,  would 

n o t  be l e g a l l y  v a l i d  un le s s  t h e  person se rved  appears  o r  

admits  s e r v i c e .  I t  seems reasonable  t o  hope, however, u n t i l  

t h e  c o n t r a r y  i s  proven,  t h a t  a  s u b s t a n t i a l  m a j o r i t y  of 

respondent spouses would a c t  upon t h e  r e c e i p t  o f  p roces s  by 

mai l  and t h a t  t h e  r e s u l t  would be a s i g n i f i c a n t  r e d u c t i o n  i n  

c o s t  and t h e  f r e e i n g  of workers i n  t h e  Family Court  s e r v i c e s  

t o  d e a l  more e f f e c t i v e l y  w i th  t h e  i n t r a n s i g e n t  minor i t y .  I t  

seems reasonable  t o  hope a l s o  t h a t  t h e r e  would be psycholo- 

g i c a l  s i d e - b e n e f i t s ,  a s  many respondent spouses a r e  l i k e l y  

t o  f e e l  more th rea t ened  by formal pe r sona l  s e r v i c e  t han  by 

r e c e i v i n g  a document i n  t h e  ma i l .  The danger ,  of  cou r se ,  

i s  t h a t  many respondent spouses may simply igno re  t h e  s e r v i c e  

by mai l  and t h a t  it may become another  element of d e l a y  and 

of confusion i n  cou r t  schedules .  We hope t h a t  t h a t  problem 

might be  avoided by t h e  use of d i s c r e t i o n  i n  dec id ing  t o  

a t t empt  mai l  s e r v i c e  and by inc lud ing  m a t e r i a l  which w i l l  

persuade most respondents t o  communicate wi th  Family Court  

workers be fo re  t h e  d a t e  of t h e  proposed hea r ing .  

W e  t h ink  t h a t  on an exper imental  b a s i s  t h e  Family Court  

Se rv i ces  should be au thor ized  t o  r e t a i n  p r i v a t e  l o c a t i o n  

s e r v i c e s  t o  l o c a t e  respondent spouses who cannot o the rwi se  

be found. Our understanding is t h a t  p r i v a t e  f i rms  w i l l  work 

on t h e  b a s i s  t h a t  they a r e  pa id  only  i f  they a r e  s u c c e s s f u l  

i n  l o c a t i n g  the  person being t r aced .  Some money should  be 

budgeted f o r  t h a t  purpose and i f  t h e  experiment is success-  

f u l  t h e  p r a c t i c e  could be made permanent. Care should be  
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taken t o  ensu re  t h a t  methods used by any agency r e t a i n e d  by 

t h e  c o u r t  a r e  compat ible  wi th  t he  methods of a  c i v i l i z e d  

c o u r t  system. 

I n  summary, we th ink  t h a t  t h e  n a t u r e  of proceedings  

f o r  suppor t  and t h e  c i rcumstances  of t hose  involved i n  it 

r e q u i r e  t h a t  t h e  Family Court s e r v i c e s  g ive  a s s i s t a n c e  t o  

some c l a iman t s  i n  t h e  s e r v i c e  of p roces s ,  and w e  s e e  no 

reason  why t h e  same a s s i s t a n c e  should n o t  be g iven  t o  a l l  

c l a iman t s  i n  bo th  t h e  Supreme Court and t h e  Family Court .  

E f f o r t s  should be made t o  f i n d  ways of s e rv ing  p roces s  a s  

e x p e d i t i o u s l y  and cheaply a s  p o s s i b l e .  

Recommendation #11 

T h a t  t h e  f o l l o w i n g  a d m i n i s t r a t i v e  a r r a n g e m e n t s  be  
made : 

( 1 )  T h a t  t h e  Family  Cour t  s e r v i c e s  p r o v i d e  a s s i s t a n c e  
i n  s e r v i n g  i n i t i a t i n g  p r o c e s s  f o r  s p o u s e s  
c l a i m i n g  s u p p o r t  i n  t h e  Supreme C o u r t  and t h e  
Family  Cour t  and f o r  s p o u s e s  b r i n g i n g  c o l l e c t i o n  
p r o c e e d i n g s  i n  t h e  Family C o u r t .  

( 2 )  T h a t  t h e  p o l i c e  be  a sked  t o  s e r v e  p r o c e s s  o n l y  
i f  o t h e r  s e r v i c e s  a r e  unavaiZabZe o r  i f  t h e r e  
i s  danger  o f  b r e a c h  o f  t h e  p e a c e .  

( 3 )  Tha t  t h e  u s e  o f  t h e  s h e r i f f ' s  o f f i c e  a t  Edmonton 
f o r  t h e  s e r v i c e  o f  p r o c e s s  be  c o n t i n u e d ,  and t h a t  
a r rangemen t s  be  made w i t h  s h e r i f f s  ' o f f i c e s  
e l s e w h e r e  f o r  t h e  s e r v i c e  o f  i n i t i a t i n g  p r o c e s s .  

( 4 )  T h a t  i f  t h e  u se  o f  t h e  s h e r i f f s r  o f f i c e s  does  n o t ,  
a f t e r  i t  has  b e e n  g i v e n  adequa te  t r i a l ,  mee t  t h e  
e x i g e n c i e s  o f  t h e  c o u r t ,  c o n s i d e r a t i o n  b e  g i v e n  
t o  s e r v i c e  o f  p r o c e s s  by Family  C o u r t  s t a f f  r e -  
t a i n e d  f o r  t h a t  purpose .  

( 5 1  T h a t  t h e  Family  Cour t  s e r v i c e s  be  a u t h o r i z e d  t o  
e x p e r i m e n t  w i t h  t h e  u s e  o f  p r i v a t e  s e r v i c e s  t o  
l o c a t e  r e s p o n d e n t s  who canno t  o t h e r w i s e  be  f ound ,  
t a k i n g  c a r e  t h a t  t h e  p r i v a t e  s e r v i c e s  u s e  methods  
wh ich  w i l l  n o t  d i s c r e d i t  t h e  Family  Cour t  o r  t h e  
Family  Cour t  s e r v i c e s .  



( 6 )  T h a t  e x p e r i m e n t s  be  c o n d u c t e d  w i t h  s e r v i c e  
o f  p r o c e s s  by  m o i l  on t h e  b a s i s  t h a t  s e r v i c e  
would  n o t  be ZegaZlg v a l i d  u n l e s s  t h e  r e s p o n -  
d e n t  appear s  or  a d m i t s  s e r v i c e ,  t h e  e x p e r i m e n t  
t o  be  a s s e s s e d  and put  on a  permanent  b a s i s  i f  
i t  i m p r o v e s  t h e  e f f i c i e n c y  o f  t h e  c o u r t  s y s t e m  
and d i s c o n t i n u e d  i f  i t  d o e s  n o t .  

3 .  F i n a n c i a l  Informat ion 

We have prev ious ly  made t h e  p o i n t  t h a t  adequate  f i n a n -  

c i a l  informat ion i s  necessary f o r  t h e  making of  reasonable  

and en fo rceab le  suppor t  awards. We w i l l  now d i s c u s s  ways i n  

which t h e  informat ion a v a i l a b l e  t o  t h e  c o u r t  can be  improved. 

( a )  Statements Of f i n a n c i a l  in format ion  

We th ink  t h a t  e i t h e r  spouse should be e n t i t l e d  t o  

demand f i n a n c i a l  informat ion from the  o t h e r .  The informa- 

t i o n  should be t h a t  which t h e  c o u r t  needs i n  o r d e r  t o  a s s e s s  

t h e  needs and resources  of each spouse,  and it should be 

a v a i l a b l e  upon an a p p l i c a t i o n  f o r  suppor t  ( i n c l u d i n g  an 

a p p l i c a t i o n  i n  divorce  o r  o t h e r  matrimonial  - 
proceedings)  o r  on an a p p l i c a t i o n  f o r  c o l l e c t i o n ,  though i n  

t h e  l a t t e r  c a s e  informat ion about  t h e  a p p l i c a n t ' s  f i n a n c e s  

i s  no t  needed. The cou r t  should have power upon a p p l i c a t i o n  

o r  of  i t s  own motion t o  r e q u i r e  a p a r t y  t o  p rov ide  t h e  

informat ion.  

In  Supreme Court proceedings ,  e i t h e r  p a r t y  should be 

a b l e  t o  demand t h e  informat ion wi th  o r  w i thou t  examinations 

f o r  d iscovery and discovery of documents. W e  accord ing ly  

recommend t o  t he  Rules of Court  Advisory Committee and t h e  

Lieutenant-Governor i n  Council t h a t  a p p r o p r i a t e  p r o v i s i o n  be 

made i n  t h e  Alber ta  Rules of Court ,  which, under R. 562(1)  

of t h e  Alber ta  Divorce Rules, would apply t o  d ivo rce  procee- 

d ings  a s  w e l l  a s  t o  o t h e r  matrimonial  proceedings .  I n  

t h e  Family Court  it would be d e s i r a b l e  t o  have r u l e s  of c o u r t  



6 7 

t o  t h e  same e f f e c t  b u t ,  f a i l i n g  such r u l e s ,  it w i l l  be 

neces sa ry  t o  d e a l  w i th  t h e  ma t t e r  by s t a t u t e .  We t h i n k  t h a t  

a  form ask ing  f o r  b a s i c  f i n a n c i a l  in format ion  should be pre -  

s c r i b e d ,  and t h a t  i s  b e s t  d e a l t  wi th  by r u l e s  o f  c o u r t  o r  by 

r e g u l a t i o n s .  E i t h e r  p a r t y  should be a b l e  t o  demand t h e  

i n fo rma t ion ,  b u t  one who does s o  should be r e q u i r e d  t o  f i l e  

h i s  own. A s t a t emen t  of  f i n a n c i a l  in format ion  should be 

admiss ib le  i n  evidence.  We do n o t  t h i n k  t h a t  a  s a n c t i o n  would 

be u s e f u l  o t h e r  than  t h e  drawing of adve r se  i n f e r e n c e s ,  t h e  

making of an o r d e r  of suppor t  a g a i n s t  a  respondent  who does  

n o t  comply, and t h e  d i s m i s s a l  o f  t h e  a p p l i c a t i o n  of an a p p l i -  

c a n t  who does no t  comply. We inc lude  a  p o s s i b l e  form i n  t h e  

r u l e s  a t t a c h e d  a s  a  schedule  t o  t h e  proposed Act ,  b u t  on ly  

a s  an i n d i c a t i o n  of what we have i n  mind. 

I n  Supreme Court  m a t t e r s ,  lawyers a r e  u s u a l l y  involved ,  

s o  t h a t  completing t h e  f i n a n c i a l  s ta tement  should  n o t  

u s u a l l y  p r e s e n t  g r e a t  d i f f i c u l t y .  I n  some Supreme Court  

m a t t e r s  and i n  many Family Court  ma t t e r s ,  l i t i g a n t s  do n o t  

have lawyers ,  and we th ink  t h a t  t h e  system should  a l low f o r  

t h a t  f a c t .  There a r e  many people f o r  whom t h e  f i l l i n g  o u t  

of t h e  form would be daunt ing and we t h e r e f o r e  t h i n k  t h a t  

Family Court  s e r v i c e s  should provide h e l p ,  e i t h e r  through 

t h e  i n t a k e  process  o r  through t h e  f a c t - f i n d i n g  agency which 

we w i l l  d i s c u s s  l a t e r  i n  t h i s  r e p o r t .  An a p p l i c a n t  who i s  

i n  r e c e i p t  of a  s o c i a l  allowance w i l l  a l r e a d y  have f i l l e d  

o u t  a  form i n  connect ion wi th  t h e  a p p l i c a t i o n  f o r  t h e  

a l lowance,  and we th ink  t h a t  i f  t h e  form i s  up-to-date a  

copy o f  t h e  form o r  of t h e  r e l e v a n t  p a r t  o f  it ,  should be  

accepted i n  l i e u  of t h e  p re sc r ibed  form s o  a s  t o  minimize t h e  

paperwork. 

S i m i l a r  p roposa ls  have been made by t h e  Ontar io  Law 

Reform Commission (Report  on Family Law, P a r t  V I ,  Support  

Ob l iga t ions ,  p .  173) and t h e  Ontar io  Commissioners t o  t h e  

Uniform Law Conference o f  Canada ( 1 9 7 6  Proc.  276) and 
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embodied i n  On ta r io  B i l l  59, 1977. We have d iverged  from 

them i n  two ways. The f i r s t  i s  t o  sugges t  t h a t  t h e  i n -  

format ion be made a v a i l a b l e  only  upon demand; we a r e  i n c l i n e d  

t o  pu t  more emphasis on f l e x i b i l i t y  and l e s s  upon u n i v e r s a l  

conformity  t o  t h e  proposal .  The second i s  t o  sugges t  

t h a t  t h e  in format ion  i n  t h e  f i r s t  i n s t a n c e  need n o t  be 

v e r i f i e d  by a f f i d a v i t ;  we a r e  i n c l i n e d  t o  p u t  more emphasis 

upon keeping t h e  procedure a s  simple a s  p o s s i b l e ,  and,  

where t h e r e  i s  a  hea r ing ,  the  p a r t y  who provides  t h e  informa- 

t i o n  can be asked t o  confirm i t  under oa th .  

The procedure  we envisage would r e q u i r e  a  p a r t y ,  

p a r t i c u l a r l y  a respondent,  t o  provide in format ion  be fo re  

t h e r e  i s  any ad jud ica t ion  of h i s  l i a b i l i t y .  While t h a t  

w i l l  n o t  u s u a l l y  be harmful, t h e r e  may be some cases  i n  

which it i s ,  and two safeguards  should be provided.  One 

i s  t h a t  t h e  informat ion should n o t  be p u t  i n  t h e  p u b l i c  

f i l e ,  though o f  course it would be be fo re  t h e  c o u r t  a t  

t h e  h e a r i n g  and could be r e f e r r e d  t o  t h e r e  and i n  reasons  

f o r  judgment. The second i s  t h a t  a  p a r t y  should be 

e n t i t l e d  t o  apply t o  t h e  c o u r t  f o r  an o rde r  r e l i e v i n g  him 

of t he  o b l i g a t i o n  of providing t h e  in format ion .  That 

would normal ly  be gran ted  only u n t i l  it has  been decided 

t h a t ,  assuming f i n a n c i a l  resources ,  t h e  respondent may be 

ordered  t o  make suppor t  payments. 

W e  t h i n k  t h a t  t h e  cou r t  ( t h a t  i s ,  e i t h e r  t h e  Supreme 

Court  o r  t h e  Family Court)  should have s p e c i f i c  power t o  

require e i t h e r  spouse t o  produce copies  o f  income t a x  

m a t e r i a l ,  i nc lud ing  r e t u r n s  and T4  and o t h e r  s l i p s .  I f  

t h a t  power i s  included i n  r u l e s  o r  s t a t u t e  i t  would be a s  

f i r m l y  based a s  t h e  p r o v i n c i a l  l e g i s l a t u r e  could make it. 

W e  w i l l  l a t e r  i n  t h i s  Report d i s c u s s  t h e  r i g h t  of  t h e  
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government to bring an application for reimbursement of 

money paid for the support of a socially assisted wife oy. 

chlld. The recommendation which we will now make will cover 

such an application. 

Recommendation #12 

( 1 )  T h a t  t h e  proposed  A c t  p r o v i d e  as  
f o l l o w s :  

f a )  A p a r t y  t o  a  p r o c e e d i n g  i n  wh ich  s u p p o r t  
o r  c o l l e c t i o n  o f  money u n d e r  an o r d e r  o f  
s u p p o r t  i s  c l a i m e d  may a t  any t i m e  

f i )  g i v e  n o t i c e  t o  a n o t h e r  p a r t y  t o  
t h e  p r o c e e d i n g ,  o r  

l i i )  a p p l y  t o  t h e  c o u r t  f o r  an o r d e r ,  

r e q u i r i n g  t h e  o t h e r  p a r t y  t o  f i l e  a  
s t a t e m e n t  o f  f i n a n c i a l  i n f o r m a t i o n  i n  t h e  
form and c o n t a i n i n g  t h e  i n f o r m a t i o n  
p r e s c r i b e d  by t h e  r u l e s .  

( b i  A p a r t y  who g i v e s  a  n o t i c e  o r  o b t a i n s  an 
o r d e r  u n d e r  s u b s e c t i o n  f a )  s h a l l  f i l e  a  
s t a t e m e n t  o f  f i n a n c i a l  i n f o r m a t i o n .  

( c )  T h i s  s e c t i o n  a p p l i e s  w i t h  n e c e s s a r y  
changes  t o  an a p p l i c a t i o n  b r o u g h t  by  
t h e  government  under  t h e  S o c i a l  Deve lo-  
ment A c t ,  b u t  a  s t a t e m e n t  o f  f i n a n c i a l  
i n f o r m a t i o n  f i l e d  by  t h e  government  s h a l l  
r e l a t e  t o  t h e  s o c i a l l y  a s s i s t e d  s p o u s e  
whose r i g h t s  have v e s t e d  i n  t h e  governmen t .  

( 2 )  T h a t  t h e  procedure  and forms be a s  s e t  o u t  i n  t h e  
S c h e d u l e  t o  t h e  proposed A c t .  

( 3 )  T h a t  t h e  A l b e r t a  Ru le s  o f  Cour t  b e  amended 
t o  make p r o v i s i o n  f o r  s t a t e m e n t s  o f  f i n a n c i a 2  
i n f o r m a t i o n  s i m i l a r  t o  Recommendation # 1 2 ( 1 ) .  

( 4 )  T h a t  t h e  Family  Cour t  s e r v i c e s  p r o v i d e  
i n f o r m a t i o n  and a d v i c e  t o  a  p a r t y  i n  t h e  
p r e p a r a t i o n  o f  a  s t a t e m e n t  o f  f i n a n c i a l  
i n f o r m a t i o n .  
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( b )  Agency t o  procure  and e v a l u a t e  f i n a n c i a l  
informat ion - -- 

Under t h e  Divorce Rules and t h e  Alber ta  Rules of Cour t ,  

a  p a r t y  t o  a  suppor t  proceeding i n  t h e  Supreme Court  can 

r e q u i r e  another  t o  submit t o  examination f o r  d i s cove ry ,  i n -  

c lud ing  t h e  answering of ques t ions  under o a t h  a s  t o  h i s  

f i n a n c i a l  r e sou rces  and needs. S i m i l a r l y ,  a  p a r t y  can r e q u i r e  

t h e  o t h e r  t o  d i s c l o s e  a l l  documents i n  h i s  pos ses s ion ,  and 

t h a t  probably inc ludes  h i s  income t a x  r e t u r n s  and o t h e r  

m a t e r i a l s .  The procedure i s  u s e f u l  bu t  expensive.  I t  i s  

n o t  a v a i l a b l e  i n  t h e  Family Cour t ,  and we have a l r eady  s a i d  

t h a t  we t h i n k  i t  u n s a t i s f a c t o r y  t h a t  t h e  only  p r a c t i c a l  s t e p  

which t h e  Family Court can t ake  t o  o b t a i n  informat ion i s  t o  

cause  a  p a r t y  t o  be examined a t  t h e  hea r ing .  

The recommendations we have made concerning t h e  

p rov i s ion  of f i n a n c i a l  informat ion by t h e  p a r t i e s ,  i f  adopted ,  

should improve t h e  s i t u a t i o n .  However, t h e  c o u r t  w i l l  n o t ,  

w i thou t  more, have any ready way of v e r i f y i n g  t h e  in format ion  

and ensu r ing  t h a t  t h e  p a r t y  has understood t h e  q u e s t i o n s  

excep t  by examination a t  t h e  hear ing .  Viewing a s  w e  do 

t h e  f a i r n e s s  of  t h e  award a s  fundamental t o  t h e  c o l l e c t i o n  

p roces s ,  we th ink  t h a t  t h e r e  should be a v a i l a b l e  t o  t h e  

c o u r t  a  procedure under which it can r e q u i r e  t h e  spouses t o  

a t t e n d  upon an agency charged wi th  ga the r ing  and e v a l u a t i n g  

f i n a n c i a l  informat ion f o r  t h e  a s s i s t a n c e  of t h e  c o u r t  i n  

d e a l i n g  w i t h  an a p p l i c a t i o n  f o r  an o rde r  of suppor t  o r  an 

a p p l i c a t i o n  f o r  c o l l e c t i o n .  

Such a  mechanism e x i s t s  i n  B r i t i s h  Columbia, a  mechanism 

which has  been inf luenced by proposals  made e a r l i e r  i n  A lbe r t a .  

The Debtor Ass i s tance  Act (S.B.C. 1 9 7 4 ,  c .  2 5 )  empowers a  

c o u r t  t o  r e f e r  t o  t h e  Debtors Ass i s tance  Board f o r  an 

i n q u i r y  and w r i t t e n  r e p o r t  any ques t ion  i n  a  proceeding t h a t  

r e l a t e s  t o  t h e  f i n a n c i a l  resources  of a  deb to r  and h i s  
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a b i l i t y  t o  pay h i s  d e b t s .  I t  goes on t o  p rov ide  t h a t  t h e  

r e p o r t  may be r ece ived  as prima - f a c i e  proof of  t h e  t r u t h  of 

t h e  f a c t s  i n  it. The Debtors Ass i s tance  Board has e x t e n s i v e  

powers t o  subpoena anyone who may reasonably know anything 

about  t h e  f i n a n c i a l  a f f a i r s  of  a  p a r t y ,  i nc lud ing  t h e  

d e b t o r ,  h i s  employees, agen ts  and c r e d i t o r s ,  though it 

appears  t h a t  it has  n o t  been necessary t o  make use  of t h e s e  

powers i n  suppor t  m a t t e r s .  

The B r i t i s h  Columbia Family Court  w i l l  upon occasion 

make an o r d e r  r e q u i r i n g  t h e  p a r t i e s  t o  go t o  t h e  o f f i c e  of 

t h e  Debtors Ass i s tance  Board. I t  may do s o  i n  connect ion 

wi th  an a p p l i c a t i o n  f o r  a  suppor t  o rde r  o r  f o r  v a r i a t i o n ,  o r  

i n  connect ion wi th  c o l l e c t i o n  proceedings.  A Family Court  

worker t hen  a r r anges  an appointment and t e l l s  t h e  p a r t i e s  

t h a t  t h e  Board w i l l  want t o  s e e  bank s t a t e m e n t s ,  charge 

account  and c r e d i t c a r d  s t a t emen t s ,  T4  s l i p s  and pay s t u b s ,  

and the  Debtors Ass i s tance  Board worker u s u a l l y  confirms 

t h e  appointment by te lephone and sugges t s  aga in  t h a t  they  

b r i n g  those  papers  a long .  A member of t h e  Board 's  s t a f f  

i n t e rv i ews  them, o b t a i n s  f i n a n c i a l  i n fo rma t ion ,  and makes 

a  r e p o r t  t o  t h e  c o u r t .  

We t h i n k  t h a t  a  somewhat s i m i l a r  arrangement should 

be made i n  A lbe r t a .  

The Albe r t a  coun te rpa r t  of t h e  B r i t i s h  Columbia 

Debtors Ass i s tance  Board i s  t h e  Family Finance Counsel l ing 

Se rv i ce  of t h e  Department of Consumer and Corporate  A f f a i r s  

which s t i l l  performs t h e  func t ion  and has  t h e  powers o f  

t h e  Debtors Ass i s tance  Board e s t a b l i s h e d  by t h e  Debtors 

Ass i s tance  A c t ,  R.S.A. 1970, c .  8 6 .  I t  a l s o  admin i s t e r s  

t h e  Orderly Payment of  Debt p rov is ions  of t h e  Bankruptcy 

A c t ,  R.S.C. 1 9 7 0 ,  c .  B-3, and makes o r d e r s  under them. The 

Se rv i ce  i s  accustomed t o  counse l l ing  d e b t o r s .  I n  t h e  course  

of s o  doing it g a i n s  exper ience i n  ob ta in ing  and v e r i f y i n g  
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in format ion  from d e b t o r s ,  and t h a t  exper ience  i s  t h e  k ind  

which i s  needed f o r  t h e  func t ion  we have i n  mind. I ts  

expe r i ence  i s  a l s o  u s e f u l  i n  determining t h e  reasonableness  

of  expenses c la imed,  a s  it s e e s  many people l i v i n g  on 

comparat ively  sma l l  incomes. 

The Family Finance Counsel l ing Serv ice  t h e r e f o r e  

appears  l i k e l y  t o  be an app rop r i a t e  agency t o  r ece ive  

r e f e r e n c e s  from t h e  c o u r t s  where it has  o f f i c e s  and s u f f i c i e n t  

personne l .  I t s  powers of subpoena and of admin i s t e r ing  o a t h s  

may be of v a l u e ,  though, a s  we have s a i d ,  t h e  B r i t i s h  Columbia 

Debtors Ass i s t ance  Board has n o t  had t o  e x e r c i s e  them. We 

do n o t ,  however, t h ink  t h a t  t h e r e  should be a s t a t u t o r y  

d e l e g a t i o n  t o  t h e  Serv ice  of t h e  func t ion  of r ece iv ing  

r e f e r e n c e s  and making r e p o r t s  t o  t h e  c o u r t s  i n  suppor t  

m a t t e r s .  Ra ther ,  we th ink  t h a t  t h e  l e g i s l a t i o n  should prov ide  

t h a t  t h e  c o u r t  may r e q u i r e  t h e  p a r t i e s  t o  appear be fo re  a 

person o r  agency named i n  t h e  o r d e r ,  o r  i n  r u l e s  of  t h e  

c o u r t ,  and t h a t  t h e  person o r  agency s o  named has f o r  t h e  

purposes of t h e  proceeding t h e  powers s e t  o u t  i n  t h e  l e g i s -  

l a t i o n .  That  would enable  t h e  c o u r t s  t o  a r range  wi th  t h e  

Family F i n a n c i a l  Counsell ing Serv ice  f o r  r e f e rences  where 

t h e  S e r v i c e  could r e a d i l y  cope wi th  them, and t o  make 

arrangements wi th  o t h e r  i n d i v i d u a l s  o r  agenc ies  where t h a t  

would be more app rop r i a t e .  We a r e  i n c l i n e d  t o  t h e  view 

t h a t  t h e  f i n a n c i a l  informat ion s e r v i c e  would n o t  be most 

e f f i c i e n t l y  c a r r i e d  on by t h e  Family Court s e r v i c e s  a s  it 

appears  t o  be a d i f f e r e n t  func t ion  from those  performed by 

t h e  Family Court  s e r v i c e s ,  and it i s  doub t fu l  t h a t  s t a f f  

members devoted t o  it would f i n d  t h e i r  t ime e f f i c i e n t l y  used. 

I t  would, however, be poss ib l e  t o  experiment wi th  t h e  

f u r n i s h i n g  of t h e  s e r v i c e  by t h e  Family Court  s e r v i c e s  i f  

t h a t  i s  thought  d e s i r a b l e .  

The p r e c i s e  func t ions  of t h e  agency g iv ing  t h e  s e r v i c e  

would be t o  in te rv iew the  p a r t i e s ;  t o  ob ta in  from them a l l  



r e l e v a n t  in format ion  a s  t o  t h e i r  means and needs;  t o  v e r i f y  

t h e  in format ion  where v e r i f i c a t i o n  appears  d e s i r a b l e ;  and 

t o  r e p o r t  t o  t h e  c o u r t  t h e  r e s u l t s  of t he  i n v e s t i g a t i o n .  

I t  would n o t  be a c t i n g  a s  a  d e b t  counse l lo r  o r  a s  a  

c o n c i l i a t i o n  s e r v i c e  b u t  a s  an o f f i c i a l  d e l e g a t e  of t h e  

c o u r t  t o  o b t a i n  informat ion and r e l e v a n t  documentary 

m a t e r i a l ;  indeed one p o s s i b l e  disadvantage t o  t h e  proposal  

would be  t h a t ,  having ac t ed  a s  a  f ac t -ga the r ing  a u t h o r i t y ,  

an agency might we l l  have compromised i t s  a b i l i t y  t o  a c t  

i n  t he  same case  a s  a  d e b t  counse l lo r .  The agency would 

n o t  have t h e  power t o  i n f r i n g e  upon the  j u d i c i a l  f u n c t i o n  

by making a  recommendation a s  t o  t h e  amount of suppor t  which 

one p a r t  would make t o  t h e  o t h e r ,  bu t  s h o r t  of t h a t  it 

would have power t o  comment on the  informat ion which it 

p u t s  forward.  I ts  r e p o r t  should be admiss ib le  i n  evidence.  

The c o u r t  o rde r  would r e q u i r e  t h e  p a r t i e s  t o  appear 

be fo re  t h e  agency and g i v e  t h e  necessary in format ion  and 

documentation. We do n o t  t h ink  t h a t  t h e  agency would need 

t h e  power t o  adminis te r  an oa th  a s  t h e  in format ion  can be 

v e r i f i e d  under oa th  a t  t h e  hear ing (though t h e  Family 

Finance Counsel l ing Se rv i ce  apparen t ly  has t h e  power under t h e  

Debtors Ass i s tance  A c t ) .  I t  should be empowered t o  make 

i n q u i r i e s  from t h i r d  p a r t i e s ,  such a s  employers, b u t  need 

n o t  have any compulsory powers wi th  regard  t o  them. A 

t h i r d  p a r t y  would normally g ive  t h e  necessary informat ion 

i f  it i s  lawful  f o r  him t o  do s o  and i f  t h e  a l t e r n a t i v e  is 

a  subpoena by t h e  c o u r t .  

We t h i n k  t h a t  t h e  g r e a t  advantage of t h e  proposa l  i s  

t h a t  it would g ive  t h e  c o u r t  a  b e t t e r  means o f  ob t a in ing  

adequate informat ion.  W e  th ink  t h a t  persons  t r a i n e d  t o  

e l i c i t  in format ion ,  and a b l e  t o  e l i c i t  it i n  t he  l e s s  

emotional  and more r e l axed  atmosphere of an o f f i c e ,  would be 

a b l e  t o  o b t a i n  more adequate informat ion.  Such persons  

would a l s o  be ab l e  t o  v e r i f y  by inqu i ry  such t h i n g s  a s  
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employment income, something which t h e  c o u r t  cannot 

e f f e c t i v e l y  do,  a t  l e a s t  i n  t h e  absence of s t a f f  members 

whose f u n c t i o n  i s  t o  do t h e  s o r t  of t h i n g  we a r e  proposing.  

There would a l s o  be o t h e r  advantages .  When t h e  c o u r t  

i s  ob l iged  t o  e l i c i t  informat ion i t s e l f ,  it assumes an 

i n q u i s i t o r i a l  r o l e  which i s  l i k e l y  upon occas ion  t o  make it 

appear  l e s s  than  completely i m p a r t i a l ;  i f  t h e  in format ion  

i s  ga the red  e lsewhere  and pu t  b e f o r e  t h e  c o u r t  t h a t  danger 

i s  l e s sened .  There should be a sav ing  i n  c o u r t  t ime ,  which 

should reduce c o s t ,  though a g a i n s t  t h a t  would have t o  be 

s e t  o f f  t h e  c o s t  of  t h e  time of t h e  agency. 

We do n o t  t h ink  t h a t  t h e  proposed procedure  w i l l  be 

used i n  every  c a s e ,  o r  indeed i n  a s u b s t a n t i a l  number 

of c a s e s .  The c o u r t  w i l l  i n  most c a s e s  be a b l e  t o  o b t a i n  

enough in format ion  by o t h e r  means. Only a massive system 

could cope wi th  ex t ens ive  use of t h e  procedure and t h e  

c o u r t  should make use of it only  i n  ca ses  i n  which t h e  

in format ion  brought  before  t h e  c o u r t  by o t h e r  means is i n -  

complete o r  i n  which t h e  c o u r t  ha s  t h e  f e e l i n g  t h a t  it is  

n o t  a c c u r a t e .  I t  w i l l  be an a d d i t i o n a l  means of achieving 

f a i r n e s s  i n  a proper  case  and of showing l i t i g a n t s  t h a t  t h e  

c o u r t  i s  w i l l i n g  t o  t ake  s t e p s  t o  ach ieve  t h a t  end and has 

t h e  power t o  do so .  

Recommendation #13 

( 1 )  T h a t  t h e  proposed  A c t  p r o v i d e  t h a t :  

( a )  The  Supreme C o u r t  o r  t h e  Fami ly  C o u r t  
may o r d e r  a  p a r t y  t o  a  p r ~ c e e d i n g  i n  
w h i c h  s u p p o r t  o r  c o l l e c t i o ?  o f  money 
u n d e r  an o r d e r  o f  s u p p o r t  z s  s o u g h t  

( i l  t o  a t t e n d  upon a  p e r s o n  o r  
agency  named i n  t h e  o r d e r  o r  i n  
t h e  r u l e s  



( i i i  t o  a n s w e r  t h e  q u e s t i o n s  o f  t h e  
p e r s o n  o r  a g e n c y  c o n c e r n i n g  h i s  
f i n a n c i a l  n e e d s  and r e s o u r c e s ,  
and 

( i i i )  t o  produce  d o c u m e n t s  r e q u e s t e d  by 
t h e  p e r s o n  o r  a g e n c y  and r e l e v a n t  
t o  t h e  p r o c e e d i n g s .  

( b )  The  p e r s o n  o r  a g e n c y  shaZ2  

( i l  i n t e r v i e w  t h e  p a r t y  a b o u t  h i s  
f i n a n c i a 2  n e e d s  and r e s o u r c e s  and 
examine  t h e  d o c u m e n t s  p r o d u c e d  b y  
h i m ,  

( i i l  t a k e  s u c h  s t e p s  t o  v e r i f y  t h e  i n -  
f o r m a t i o n  a s  t h e  p e r s o n  o r  a g e n c y  
t h i n k s  p r o p e r ,  and 

( i i i )  f i l e  a  r e p o r t  w i t h  t h e  c o u r t .  

( c l  A p e r s o n  o r  a g e n c y  a c t i n g  u n d e r  s u b -  
s e c t i o n  ( b l  has  power t o  make i n q u i r i e s  
from a n o t h e r  p e r s o n  b u t  n o t  t o  compe l  an 
a n s w e r .  

( d )  A p a r t y  t o  t h e  p r o c e e d i n g  

( i l  i s  e n t i t l e d  t o  e x a m i n e  a  r e p o r t  
f i l e d  u n d e r  s u b s e c t i o n  i b ) ,  
and 

( i i )  upon g i v i n g  s u c h  n o t i c e  o f  h i s  
i n t e n t i o n  t o  d o  s o  a s  i s  r e a s o n a b l e  
i n  t h e  c i r c u m s t a n c e s ,  i s  e n t i t l e d  
t o  c r o s s - e x a m i n e  t h e  p e r s o n  who 
p r e p a r e s  t h e  r e p o r t .  

( e )  A r e p o r t  f i l e d  u n d e r  s u b s e c t i o n  i b l  i s  
a d m i s s i b l e  a s  e v i d e n c e  o f  t h e  s t a t e m e n t s  
made i n  i t .  

( 2 1  T h a t  t h e  g o v e r n m e n t  i n  c o n s u Z t a t i o n  w i t h  t h e  
C h i e f  J u s t i c e  o f  t h e  T r i a l  D i v i s i o n  and t h e  
C h i e f  Judge o f  t h e  P r o v i n c i a l  C o u r t  make 
a r r a n g e m e n t s  

( a )  f o r  t h e  Fami ly  F i n a n c i a l  C o u n s e Z l i n g  
S e r v i c e  o f  t h e  Depar tmen t  o f  Consumer 
and C o r p o r a t e  A f f a i r s  t o  b e  a v a i Z a b Z e  
t o  be  named a s  a n  a g e n c y  r e f e r r e d  t o  i n  
s u b s e c t i o n  ( I ) ,  and 



l b )  f o r  o t h e r  p e r s o n s  o r  a g e n c i e s  t o  s u p p l y  
t h e  s e r v i c e  where  i t  i s  n o t  p r a c t i c a b l e  
o r  n o t  d e s i r a b l e  t h a t  t h e  F a m i l y  F i n a n c i a l  
C o u n s e l Z i n g  S e r v i c e  d o  s o .  

( c )  Informat ion from employer 

Under t h e  p r e s e n t  law an employer can be compelled t o  

appear i n  c o u r t  and t o  g ive  evidence a s  t o  t h e  ea rn ings  of 

a spouse involved i n  suppor t  proceedings .  We t h i n k ,  however, 

t h a t  a  means of ob t a in ing  t h e  informat ion should be provided 

which w i l l  be l e s s  inconvenient  t o  employers and which w i l l  

be more f r e q u e n t l y  used. We t h e r e f o r e  recommend t h a t  t h e  

c o u r t  i n  a  suppor t  proceeding be empowered t o  r e q u i r e  an 

employer t o  f u r n i s h  a  w r i t t e n  s ta tement  of  s a l a r y  o r  wages, 

which should i n d i c a t e  t h e  g r o s s  s a l a r y  o r  wages and an 

i t e m i z a t i o n  o f  each deduct ion t o  a r r i v e  a t  n e t  take-home 

pay.  The s t a t emen t  should then be admiss ib le  a s  evidence.  

A s  a  m a t t e r  of  convenience, t h e  c l e r k  of t h e  c o u r t  should 

be a b l e  t o  r e q u e s t  t h e  employer t o  g i v e  such a  s t a t emen t  

though wi thou t  t h e  power t o  compel him t o  do s o .  The 

p rov i s ion  should be  made s p e c i f i c a l l y  a p p l i c a b l e  t o  t h e  

Crown s o  t h a t  t h e  p r o v i n c i a l  government would make a  s t a t e -  

ment a v a i l a b l e  w i th  regard  t o  one of i t s  employees. The 

f e d e r a l  government should be reques ted  t o  make l e g i s l a t i v e  

o r  a d m i n i s t r a t i v e  prov is ion  f o r  t he  f u r n i s h i n g  of s i m i l a r  

s t a t emen t s .  The c o u r t  should have power t o  s p e c i f y  t h e  

in format ion  r e q u i r e d  s o  a s  t o  be a b l e  t o  d e a l  w i t h  s p e c i a l  

problems. 

Recommendation # 1 4  

( 1 )  T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  t h a t :  

l a )  The  Supreme C o u r t  o r  t h e  Fami ly  C o u r t  
may o r d e r  t h e  e m p l o y e r  o f  a  p a r t y  t o  
p r o c e e d i n g s  i n  w h i c h  s u p p o r t  o r  c o Z Z e c t i o n  



o f  money u n d e r  an o r d e r  o f  s u p p o r t  
i s  s o u g h t  t o  f u r n i s h  a  w r i t t e n  
s t a t e m e n t  o f  t h e  p a r t y ' s  w a g e s ,  s a l a r y  
o r  o t h e r  r e m u n e r a t i o n  and d e d u c t i o n s  
t h e r e f r o m  f o r  t h e  p e r i o d  o r  p e r i o d s  
s p e c i f i e d  i n  t h e  o r d e r .  

( b 1  I n  c o n t e m p l a t i o n  o f  a  h e a r i n g  i n  s u c h  
a  p r o c e e d i n g  t h e  c l e r k  o f  t h e  c o u r t  
may r e q u e s t  from t h e  e m p l o y e r  a  w r i t t e n  
s t a t e m e n t  o f  t h e  p a r t y ' s  w a g e s ,  s a l a r y  
o r  o t h e r  r e m u n e r a t i o n  and d e d u c t i o n s  
t h e r e f r o m  f o r  s u c h  p e r i o d  o r  p e r i o d s  a s  
h e  may c o n s i d e r  r e l e v a n t  b u t  h a s  n o  
power t o  compel  t h e  e m p l o y e r  t o  p r o v i d e  
t h e  s t a t e m e n t .  

( c )  A s t a t e m e n t  g i v e n  p u r s u a n t  t o  s u b s e c t i o n  
( a )  o r  s u b s e c t i o n  ( b 1  i s  a d m i s s i b l e  a s  
e v i d e n c e  o f  t h e  s t a t e m e n t s  made i n  i t .  

( d )  An e m p l o y e r  who i n  good f a i t h  p r o v i d e s  
i n f o r m a t i o n  u n d e r  s u b s e c t i o n  l a )  o r  
s u b s e c t i o n  f b )  i s  n o t  s u b j e c t  t o  
l i a b i l i t y  f o r  s o  d o i n g .  

( e )  T h i s  s e c t i o n  i s  b i n d i n g  on t h e  Crown. 

121 T h a t  t h e  f e d e r a l  g o v e r n m e n t  b e  r e q u e s t e d  t o  
make l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  p r o v i s i o n  
f o r  t h e  f u r n i s h i n g  o f  s t a t e m e n t s  s i m i l a r  t o  
t h b s e  r e f e r r e d  t o  i n  Recommendat ion  1 4 1 1 1  
w i t h  r e g a r d  t o  e m p l o y e e s  o f  t h e  f e d e r a l  
g o v e r n m e n t  and  f e d e r a l  g o v e r n m e n t  a g e n c i e s .  



v 
ORDERS OF SUPPORT 

1. I n t r o d u c t i o n  

We have d e a l t  wi th  t h e  b a s i c  law of suppor t  between 

husband and wi fe  and wi th  some a spec t s  of t h e  enforcement 

system common t o  proceedings i n  any c o u r t .  

I t  i s  now time t o  d i s c u s s  t h e  proceedings i n  which 

o r d e r s  o f  suppor t  may be made, and t h e  powers of t h e  c o u r t s  

i n  such proceedings .  We w i l l  recommend t h a t  it should 

con t inue  t o  be p o s s i b l e  t o  b r i n g  proceedings i n  t h e  Supreme 

Court  under t h e  u sua l  procedures of t h a t  Court ,  and t h a t  i t  

should a l s o  cont inue  t o  be p o s s i b l e  t o  b r ing  summary 

proceedings  i n  t h e  Family Court .  I t  w i l l  be convenient  

t o  d i s c u s s  s e p a r a t e l y  t h e s e  two d i f f e r e n t  forms of 

proceedings .  

I t  i s  w e l l  t o  bea r  i n  mind t h a t  a s u b s i s t i n g  o r d e r  

d e a l i n g  wi th  suppor t  may be t h e  f i r s t  o rde r  made on an 

a p p l i c a t i o n ,  o r  it may be an o r d e r  which has v a r i e d  a 

p rev ious  suppor t  o rde r .  I n  a d d i t i o n ,  under our  reconunenda- 

t i o n s  it w i l l  i nc lude  an o r d e r  g iv ing  e f f e c t  t o  o r  varying 

t h e  terms of an agreement a s  t o  suppor t .  We t h i n k  t h a t  t h e  

proposed Act should inc lude  a d e f i n i t i o n  of "o rde r  of support  

Recommendation #15 

T h a t  t h e  p r o p o s e d  A c t  d e f i n e  an o r d e r  o f  s u p p o r t  
a s  f o l l o w s :  

" O r d e r  o f  S u p p o r t "  means a n  o r d e r  w h i c h  f i x e s  t h e  
o b z i g a t i o n  o f  s u p p o r t  b y  g r a n t i n g  o r  d e n y i n g  i t ,  
w h e t h e r  o r i g i n a Z Z y ,  o r  b y  v a r y i n g  a  p r e v i o u s  o r d e r  
o f  s u p p o r t ,  o r  b y  g i v i n g  e f f e c t  t o  o r  v a r y i n g  t h e  
t e r m s  o f  an a g r e e m e n t  a s  t o  s u p p o r t ,  and e x c e p t  i n  
m a t t e r s  i n  t h e  Supreme C o u r t  i n c l u d e s  a  summary 
o r d e r  o f  s u p p o r t .  



2 .  Supreme Court  Orders of  Support  

( a )  Proceedings i n  which o r d e r s  o f  suppor t  may 
be gran ted  

The Supreme Court  now has  power t o  d e a l  w i t h  suppor t  

i n  a  d ivo rce  a c t i o n ,  i n  a  j u d i c i a l  s e p a r a t i o n  a c t i o n ,  o r  

( i f  any a r e  brought)  an a c t i o n  f o r  r e s t i t u t i o n  of conjugal  

r i g h t s .  I t  a l s o  has power t o  make an o r d e r  f o r  suppor t  

i n  an a c t i o n  brought f o r  t h a t  purpose a lone .  Th i s  i s  a s  

it should be ,  and t h e  proposed A c t  should c o n t a i n  s i m i l a r  

p r o v i s i o n  f o r  proceedings which a r e  under t h e  l e g i s l a t i v e  

j u r i s d i c t i o n  of t h e  province.  

Recommendation # 1 6  

T h a t  t h e  p r o p o s e d  A c t  c o n t a i n  t h e  f o l l o w i n g  p r o v i s i o n :  

A p a r t y  t o  a  m a r r i a g e  may a p p l y  t o  t h e  
Supreme C o u r t  f o r  a n  o r d e r  o f  s u p p o r t  

( a )  i n  a  p r o c e e d i n g  l i m i t e d  t o  t h a t  o b j e c t ,  o r  

i b i  i n  a  m a t r i m o n i a Z  p r o c e e d i n g ,  

and Recommendat ions  # 1  t o  # 9  a p p l y .  

(b )  Kinds of suppor t  which may be ordered  

(i) Money Payments 

(1) Pe r iod ic  payments 

The Domestic Re la t ions  Act con fe r s  on t h e  c o u r t  power 

t o  o r d e r  one spouse t o  make p e r i o d i c  payments f o r  t h e  

suppor t  of the  o t h e r ,  a power which i s  normally e x e r c i s e d  

i n  favour  of monthly payments though it is n o t  s o  r e s t r i c t e d .  
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The proposed Act shou ld ,  of  course ,  do l i kewise .  I t  should 

go on t o  say  t h a t  t h e  o r d e r  may r e q u i r e  payments t o  be made 

f o r  a l i m i t e d  t ime o r  u n t i l  t h e  happening of a s p e c i f i e d  

even t ,  and t h a t  i t  may provide f o r  changes i n  t h e  amount 

of payments. 

The powers l a s t  mentioned a r e  probably i m p l i c i t  i n  

t h e  c o u r t ' s  g e n e r a l  d i s c r e t i o n ,  b u t  w e  t h ink  it impor tan t  

t h a t  t h e  proposed Act emphasize t he  encouragement of 

economic s e l f - s u f f i c i e n c y  where t h a t  i s  reasonable  and 

p r a c t i c a b l e .  An example o f  a case  i n  which an o r d e r  f o r  

p e r i o d i c  payments f o r  a l i m i t e d  time would be app rop r i a t e  

would be t h a t  of a s epa ra t ed  wife  who needs suppor t  f o r  a p e r i o d  

of r e - t r a i n i n g  o r  f u r t h e r  educat ion which i s  l i k e l y  t o  make h e r  

s e l f - s u p p o r t i n g .  An example of a ca se  i n  which an o rde r  f o r  

p e r i o d i c  payments u n t i l  a  s p e c i f i e d  even t  would be app rop r i a t e  

would be one i n  which a w i f e  wi th  custody of a c h i l d  w i l l  

be s e l f - suppor t ing  when t h e  c h i l d  f i n i s h e s  school .  The 

making o f  such o r d e r s  w i l l  b r i n g  it home t o  both p a r t i e s  

t h a t  t h e  payments w i l l  come t o  an end,  though of course  i f  

t h i n g s  do n o t  work o u t  a s  t h e  c o u r t  e x p e c t s ,  t h e  o r d e r  may 

be v a r i e d .  Orders of  t h a t  k ind ,  of course ,  w i l l  n o t  be 

a p p r o p r i a t e  where t h e  a t ta inment  of economic s e l f - s u f f i c i e n c y  

i s  n o t  reasonable  and p r a c t i c a b l e .  

The proposed Act should a l s o  g i v e  s p e c i f i c  power t o  

t h e  c o u r t  t o  o rde r  p e r i o d i c  payments f o r  any per iod  a f t e r  

t h e  commencement of  proceedings s o  t h a t  t h e  c o u r t  can guard 

a g a i n s t  undue p r e j u d i c e  t o  t h e  a p p l i c a n t  from de l ay  i n  t h e  

proceedings .  The power may e x i s t  now b u t  should be made 

e x p l i c i t .  

( 2 )  Lump sum payments 

Sec t ion  11 of t h e  Divorce A c t  (Canada) empowers t h e  

c o u r t  t o  r e q u i r e  a spouse t o  pay a lump sum f o r  t h e  
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maintenance of t h e  o t h e r  spouse.  The Domestic Re la t ions  

Act (A lbe r t a )  does n o t .  Should t h e  lump sum be a v a i l a b l e  

i n  proceedings under p r o v i n c i a l  l e g i s l a t i v e  j u r i s d i c t i o n ?  

We th ink  t h a t  i t  i s  c l e a r  t h a t  t h e  c o u r t  should have 

power t o  award a  lump sum on d i s s o l u t i o n  of mar r iage .  I t  

may be u s e f u l  i n  a  p a r t i c u l a r  ca se  t o  p rov ide  money f o r  a  

house o r  c a r  o r  f o r  t h e  payment of d e b t s  i n c u r r e d  by t h e  

previous  f a i l u r e  of t h e  husband t o  prov ide  s u p p o r t .  I t  may 

se rve  a s  a  r e se rve  o f  c a p i t a l  t o  meet con t ingenc ie s .  These 

cons ide ra t ions  apply t o  vo idab le  marr iages  and t o  innocent  

spouses i n  void marr iages  a s  w e l l  a s  t o  d i v o r c e ,  s o  t h a t  

power t o  award a  lump sum should be a v a i l a b l e  i n  annulment 

proceedings .  

The need i s  n o t  s o  c l e a r  i f  t h e  marr iage  i s  n o t  

d i s so lved .  The need f o r  money t o  buy a  house o r  s e r v e  a s  a  

r e se rve  of c a p i t a l  t o  meet con t ingenc ies  may n o t  b e  thought  

a s  g r e a t .  The p o s s i b i l i t y  o f  a  r e c o n c i l i a t i o n  (which might 

be discouraged by t h e  a i r  of f i n a l i t y  imparted by a  l a r g e  

lump sum payment) may be g r e a t e r  whi le  t h e  marr iage con- 

t i n u e s .  Then aga in ,  i t  may appear f u t i l e  t o  p rov ide  f o r  a  

lump sum dur ing marriage when t h e  whole q u e s t i o n  o f  suppor t  

may be re-opened upon t h e  d ivo rce .  These c o n s i d e r a t i o n s  

might sugges t  t h a t  p r o v i n c i a l  law should n o t  p rov ide  f o r  

lump sum payments. 

On t h e  o t h e r  hand, t h e  same ci rcumstances  which 

j u s t i f y  a  lump sum upon d ivorce  may be p r e s e n t  upon a  

j u d i c i a l  s epa ra t ion  o r  even a  consensual  s e p a r a t i o n .  I t  

i s  not  t h e  d ivorce  i t s e l f  which c r e a t e s  t h e  need,  and a  

w i fe  who i s  no t  d ivorced needs money f o r  t h e  same th ings  

a s  one who i s .  We t h e r e f o r e  th ink  t h a t  t h e  c o u r t  should 

have power t o  o rde r  one spouse t o  pay a  lump sum t o  t h e  

o t h e r  even i f  t h e  marriage is not  being d i s s o l v e d .  The 

p o s s i b i l i t y  of  a  l a t e r  d ivorce  must be reckoned w i t h ,  bu t  
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we th ink  t h a t  t h e  c o u r t  w i l l  t a k e  t h a t  p o s s i b i l i t y  i n t o  

account  i n  making t h e  o rde r  f o r  a lump sum payment, and 

t h a t  t h e  d ivo rce  c o u r t  w i l l  t ake  i n t o  account t h e  f a c t  

t h a t  t h e  lump sum payment has been made. 

The lump sum i s  n o t  d e d u c t i b l e  f o r  income t a x  purposes 

by t h e  spouse who makes i t ,  whi le  p e r i o d i c  payments a r e .  

I n  t h e  usua l  c a s e ,  t he  spouse who makes t h e  payment pays 

income t a x  a t  a  h ighe r  r a t e  than t h e  dependent spouse,  and 

t h e  p r e s e n t  t a x  laws t h e r e f o r e  tend t o  d i scourage  lump sum 

payments a s  compared wi th  p e r i o d i c  suppor t  payments. Tha t  

i s  a f i n a n c i a l  circumstance which t h e  p a r t i e s  and t h e  c o u r t  

should t a k e  i n t o  account ,  b u t  we do n o t  s e e  t h a t  t h e r e  i s  

anything t o  be done about it. 

Recommendation #17 

T h a t  t h e  proposed  Act  p r o v i d e  t h a t  upon an 
a p p l i c a t i o n  under  Recommendation # I 6  t h e  c o u r t  
may make any one o r  more o f  t h e  foZZowing 
o r d e r s  : 

( 1 )  f a )  an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  
marr iage  t o  make p e r i o d i c  payments  t o  
o r  f o r  t h e  b e n e f i t  o f  t h e  o t h e r  
commencing a t  o r  a f t e r  t h e  d a t e  o f  
t h e  f i Z i n g  o f  t h e  a p p l i c a t i o n  and 
c o n t i n u i n g  f o r  an i n d e f i n i t e  o r  l i m i t e d  
p e r i o d  o r  u n t i l  t h e  happen ing  o f  a  
s p e c i f i e d  e v e n t .  

f b )  an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  
marr iage  t o  make a  Zump sum payment t o  
o r  f o r  t h e  b e n e f i t  o f  t h e  o t h e r  e i t h e r  
a t  one t i m e  o r  by  i n s t a l m e n t s .  

( 2 )  An o r d e r  f o r  p e r i o d i c  payments  u n d e r  s u b s e c t i o n  
f I ) ( a )  may p r o v i d e  f o r  a  s p e c i f i e d  change 
i n  t h e  amount o f  t h e  payments a t  a  s p e c i f i e d  
t i m e  o r  upon t h e  happening  o f  a  s p e c i f i e d  e v e n t .  

(ii) Trans fe r s  and Se t t l emen t s  o f  Proper ty  

A s  we have s a i d ,  Canadian c o u r t s  do n o t  have a gene ra l  
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power t o  o r d e r  one spouse t o  t r a n s f e r  s p e c i f i c  p r o p e r t y  t o  

t h e  o t h e r .  The u s u a l  power i s  t o  r e q u i r e  one spouse t o  pay 

money t o  t h e  o t h e r .  We a r e  s a t i s f i e d  however t h a t  t h e r e  

a r e  c a s e s  where suppor t  can b e t t e r  be given by a  t r a n s f e r  of  

p r o p e r t y  than  by t h e  payment of money. For example, a  t r a n s -  

f e r  of  p rope r ty  i n  a  p roper  ca se  would make t h e  matr imonial  

home f u l l y  a v a i l a b l e  t o  t h e  dependent spouse,  and t h e r e  may 

be c a s e s  where it would be b e t t e r  f o r  t h e  respondent  spouse 

t o  t r a n s f e r  p roper ty  t han  t o  have t o  d i spose  of i t  i n  o r d e r  

t o  o b t a i n  money f o r  a lump sum payment. The c o u r t  should 

n o t  have t o  proceed by i n d i r e c t  means t o  o b t a i n  such a  

r e s u l t ;  it should have t h e  power t o  o r d e r  t h e  t r a n s f e r  of  

p r o p e r t y  o r  an i n t e r e s t  i n  p rope r ty ,  i nc lud ing  a  b e n e f i c i a l  

i n t e r e s t  i n  t r u s t  p rope r ty .  The need f o r  such a  power i s  

l e s s  c l e a r  i f  t h e  marr iage i s  n o t  being d i s s o l v e d .  Our 

recommendation, however, i s  t h a t  t h e  proposed Act g i v e  it 

n o t  on ly  i n  n u l l i t y  proceedings  bu t  a l s o  i n  any o t h e r  

proceedings  i n  which suppor t  i s  g ran ted ,  though we would 

expec t  t h e  cou r t  t o  use  t h e  power much more s p a r i n g l y  i n  

t h e  l a t t e r .  We expec t  t h a t  t h e  c o u r t  w i l l  use  t h e  power 

a s  it uses  t h e  power t o  g r a n t  lump sums; it should no t  be 

used t o  e f f e c t  t h e  k ind  of gene ra l  adjustment  of t h e  

p r o p e r t y  r i g h t s  of  t h e  husband and wi fe  which should be 

made under matrimonial  p rope r ty  l e g i s l a t i o n .  

G o t h e r  ques t ion  i s  whether t h e  c o u r t  should have power 

t o  vary an t e -nup t i a l  and pos t -nup t i a l  s e t t l e m e n t s .  The 

Divorce Act does n o t  g i v e  such a  power, which may i n d i c a t e  

t h a t  t h e  mat te r  i s  n o t  one of g r e a t  p r a c t i c a l  importance.  

There a r e  few s e t t l e m e n t s  i n  Alber ta  t o  which it would 

apply.  However, s e c t i o n  2 4  of t h e  Domestic Re la t ions  Act 

does  confer  j u r i s d i c t i o n  on t h e  Supreme Court  i n  n u l l i t y  

proceedings  t o  make such o r d e r  a s  "seems f i t  w i th  regard  

t o  t h e  proper ty  comprised i n  an an t e -nup t i a l  o r  pos t -nup t i a l  

s e t t l e m e n t  made on t h e  p a r t i e s  t o  t h e  marr iage."  We th ink  

t h a t  t h e  power might a s  we l l  be c a r r i e d  forward and t h a t  it 
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might as well be available in nullity proceedings and also 

in proceedings for support between husband and wife not 

involving dissolution of marriage. 

Our recommendations will replace the present powers of 

the court in the limited circumstances contemplated by 

sections 22 and 25 of The Domestic Relations Act and will 

carry forward its powers under section 24. So far as 

children are concerned these sections appear to be dead 

letters and may be repealed, leaving the rights of children 

to be considered in our project on that subject. 

Recommendation #18 

T h a t  t h e  proposed  Ac t  make t h e  foZZowing p r o v i s i o n  
f o r  t r a n s f e r s  and s e t t l e m e n t s  o f  p r o p e r t y :  

( 1 )  I n  g r a n t i n g  an a p p Z i c a t i o n  f o r  an o r d e r  o f  
s u p p o r t ,  t h e  c o u r t  may make any one o r  more 
o f  t h e  foZZowing o r d e r s :  

( a )  an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  
marr iage  t o  convey  o r  t r a n s f e r  p r o p e r t y  
o r  an i n t e r e s t  i n  p r o p e r t y  t o  o r  f o r  
t h e  b e n e f i t  o f  t h e  o t h e r  p a r t y ,  and 

( b )  an  o r d e r  v a r y i n g ,  s u s p e n d i n g  o r  t e r m i n a -  
t i n g  an a n t e - n u p t i a Z  o r  p o s t - n u p t i a l  
s e t t l e m e n t  made on t h e  p a r t i e s  t o  t h e  
m a r r i a g e ,  b u t  n o t  s o  a s  t o  a f f e c t  
a d v e r s e l y  t h e  i n t e r e s t  o f  a  t h i r d  p a r t y  
b e n e f i t t e d  by  t h e  s e t t l e m e n t .  

( 2 )  An o r d e r  r e q u i r i n g  a  p a r t y  t o  convey  o r  
t r a n s f e r  p r o p e r t y  may a u t h o r i z e  a n o t h e r  
pe r son  t o  e x e c u t e  t h e  conveyance  o r  t r a n s -  
f e r  on b e h a l f  o f  t h e  p a r t y .  

(iii) Possession of the Matrimonial Home and 
Household Goods 

In our Report No. 18, Matrimonial Property, we 

concluded that the law should not be changed to confer 

automatic co-ownership of the matrimonial home upon the 
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husband and wi fe .  We decided t h a t  e i t h e r  t h e  d e f e r r e d  

sha r ing  regime o r  t h e  a l t e r n a t i v e  d i s c r e t i o n a r y  system 

recommended i n  t h a t  Report would be s u f f i c i e n t  t o  p rov ide  

an e q u i t a b l e  sha r ing  of matrimonial  p r o p e r t y ,  i nc lud ing  

t h e  matrimonial  home. Our reasons  f o r  reach ing  t h i s  

conclusion a r e  set o u t  a t  pp. 137-141 o f  t h a t  Report .  

I n  Report No. 18 we a l s o  considered t h e  i s s u e  of 

possess ion  of t h e  matrimonial  home and use  of t h e  house- 

ho ld  goods and c h a t t e l s .  We concluded t h a t  a  d i s c r e t i o n a r y  

power should be confer red  upon t h e  c o u r t  t o  make t h e  

matrimonial  home a v a i l a b l e  f o r  t h e  e x c l u s i v e  use  of one 

spouse on an i n t e r l o c u t o r y  b a s i s  o r  f o r  an i n d e f i n i t e  o r  

f i x e d  per iod  of t ime.  This  d i s c r e t i o n a r y  power would a l s o  

ex tend  t o  t h e  g r a n t i n g  of t h e  r i g h t  of  e x c l u s i v e  use  of 

household goods and c h a t t e l s  owned by e i t h e r  o r  both  spouses .  

We accord ing ly  recommended t h a t  a  Matrimonial Home 

Possess ion  Act should be enac ted .  That  recommendation and 

t h e  reasons f o r  it a r e  s e t  o u t  a t  pp. 1 4 1 - 1 4 6  of Report 

No. 18 .  

( i v )  In t e r im  Support  and Cos ts  

The c la imant  spouse o f t e n  needs suppor t  wh i l e  

matrimonial  proceedings a r e  being c a r r i e d  on. The c o u r t  

can award in t e r im  alimony i n  favour of t h e  p l a i n t i f f  i n  

a c t i o n s  f o r  d e c l a r a t i o n  of n u l l i t y ,  j u d i c i a l  s e p a r a t i o n ,  

r e s t i t u t i o n  of con juga l  r i g h t s ,  o r  f o r  alimony a lone .  The 

power does no t  apply "where t h e  p l a i n t i f f  has  from any 

source  whatsoever s u f f i c i e n t  means of suppor t  independent 

of  t h e  defendant ."  I t  has been he ld  t h a t  a  w i f e  wi th  

l i q u i d  a s s e t s  b u t  no income i s  no t  e n t i t l e d  t o  i n t e r i m  

alimony (McKenzie v.  McKenzie (1965) 51  W . W . R .  182 

(App. D i v . ) ) .  

I n  a  d ivorce  a c t i o n  t h e  cou r t  may o r d e r  e i t h e r  spouse 
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t o  pay i n t e r i m  alimony f o r  t h e  maintenance of t h e  o t h e r .  

The c o u r t  i s  t o  award what it " t h i n k s  reasonable  having 

regard  t o  t h e  means and needs of each of them." 

Court  d e c i s i o n s  have e s t a b l i s h e d  t h a t  t h e  s t anda rd  of 

suppor t  under t h e  Domestic Re la t ions  Act i s  t h a t  t h e  i n t e r i m  

alimony should be enough t o  main ta in  t h e  p l a i n t i f f  "modestly 

and i n  r e t i r e m e n t "  u n t i l  t h e  a c t i o n  has  been d i sposed  o f .  

I n  a  r e c e n t  d e c i s i o n  a  Local .Master  i n  On ta r io  he ld  t h a t  

because of t h e  wording of s e c t i o n  1 0 ( c )  o f  t h e  Divorce Act 

t h e  amount awarded need no longer  be r e s t r i c t e d  by t h e  

a p p l i c a t i o n  o f  t h a t  s t anda rd  (Schein v .  Schein (19731, 

1 2  R.F .L .  347) .  The Ontar io  Court  of Appeal,  however, had 

e a r l i e r  used t h e  phrase  "modestly and i n  r e t i r e m e n t "  i n  

dea l ing  wi th  s e c t i o n  1 0 ( c )  (Krisman v .  Krisman (1971) ,  23 

D.L.R.  (3d) 4 1 2 ) .  

We a r e  n o t  e n t i r e l y  s a t i s f i e d  wi th  a  s t anda rd  which 

r e s t r i c t s  t h e  amount of i n t e r i m  suppor t  t o  what i s  necessary 

t o  enable  t h e  a p p l i c a n t  t o  " l i v e  modestly and i n  r e t i r e m e n t . "  

However, our  impression i s  t h a t  t h e  c o u r t s  make adequate 

awards o f  i n t e r i m  alimony, and we do n o t  t h i n k  t h a t  we should  

recommend a  change i n  an a r e a  i n  which t h e  law i s  working 

s a t i s f a c t o r i l y .  We th ink  it enough t h a t  t h e  proposed Act 

empower t h e  c o u r t  t o  make such i n t e r i m  o r d e r  a s  it deems 

f i t  and j u s t ,  w i th  p rov i s ion  f o r  con t inua t ion  of i n t e r i m  

suppor t  i n  t h e  even t  of  an appea l .  The proposed Act 

should a l s o  g ive  s p e c i f i c  a u t h o r i t y  f o r  t h e  making of an 

o rde r  f o r  i n t e r i m  c o s t s .  Rule 396 o f  t h e  Alber ta  Rules of  

Cour t ,  which provides  a  mechanism f o r  avoid ing  unnecessary 

a p p l i c a t i o n s  f o r  i n t e r i m  alimony and c o s t s ,  w i l l  no t  be 

a f f e c t e d  by our  recommendation, b u t  s e c t i o n  17 of t h e  

Domestic Re la t ions  Act would be rep laced .  



Recommendation #19 -- 

T h a t  t h e  p r o p o s e d  A c t  make p r o v i s i o n  f o r  i n t e r i m  
s u p p o r t  and c o s t s  a s  foLZows:  

Where a n  a p p L i c a t i o n  i s  made f o r  an o r d e r  o f  
s u p p o r t  t h e  c o u r t  may when i t  t h i n k s  i t  f i t  and  
j u s t  t o  do s o  make e i t h e r  o r  b o t h  o f  t h e  
f o  L Lowing o r d e r s  : 

( a )  a n  o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  m a r r i a g e  
t o  make p e r i o d i c  payments  t o  o r  f o r  t h e  
b e n e f i t  o f  t h e  o t h e r  p a r t y  u n t i Z  t h e  a p p l i c a -  
t i o n  o r  an a p p e a l  i s  d i s p o s e d  o f ,  and 

( b l  a n  o r d e r  r e q u i r i n g  one  p a r t y  t o  t h e  m a r r i a g e  t o  
make a  payment  o r  payments  t o  o r  f o r  t h e  
b e n e f i t  o f  t h e  o t h e r  p a r t y  o n  a c c o u n t  o f  
n e c e s s a r y  d i s b u r s e m e n t s  o f  and i n c i d e n t a l  t o  
t h e  p r o c e e d i n g  i n  w h i c h  t h e  a p p L i c a t i o n  i s  
made.  

( v )  F i n a l  Orders  

Orders of  suppor t  can be v a r i e d .  Circumstances change, 

and t h e  changes cannot be  foreseen .  An o r d e r  appa ren t ly  

adequate  t o  p r o t e c t  a  dependent spouse may become inadequate  

because of i n f l a t i o n  o r  because of t h e  i l l n e s s  o r  l o s s  of 

employment of t h e  dependent spouse. An o r d e r  f o r  payments 

appa ren t ly  f a i r  t o  t h e  respondent spouse may become oppress ive  

t o  him i f  he becomes ill o r  unemployable. I n  g e n e r a l  we 

do  n o t  recommend a  change i n  t h a t  a s p e c t  of t h e  law. 

We can ,  however, conceive of ca ses  i n  which f i n a l  

s e t t l e m e n t  would be i n  t h e  i n t e r e s t  of  bo th  spouses .  A 

husband might w e l l  go t o  ex t r ao rd ina ry  l e n g t h s  t o  r a i s e  a  

lump sum f o r  suppor t  i f  he  could be a s su red  t h a t  it was t h e  

l a s t  demand t h a t  would be made. The lump sum might be more 

b e n e f i c i a l  t o  t h e  wi fe  than  an unce r t a in  and p o s s i b l y  

u n c o l l e c t a b l e  c la im f o r  f u t u r e  p e r i o d i c  payments. The 

husband and wi fe  may each be f u l l y  s e l f - suppor t ing  and both 

may want t o  l i v e  t h e i r  l i v e s  f r e e  of any f u r t h e r  r e l a t i o n s h i p  
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wi th  each  o t h e r .  Recognizing t h e  danger t h a t  a  dependent 

spouse may ag ree  t o  a  spu r ious ly  a t t r a c t i v e  s e t t l e m e n t  

which would l eave  h e r  i n  want,  and recogniz ing  a l s o  t h a t  t h e  

p u b l i c  funds may s u f f e r  i f  c i rcumstances  change, we never the-  

l e s s  t h i n k  t h a t  t h e  c o u r t  should have power t o  make an award 

and d e c l a r e  i t  t o  be f i n a l  i n  t h e  sense  t h a t ,  once t h e  

spouse a g a i n s t  whom i t  i s  made does what it r e q u i r e s ,  h i s  

l i a b i l i t y  f o r  t h e  suppor t  of t h e  o t h e r  spouse i s  s a t i s f i e d  

and no f u r t h e r  o r d e r  f o r  suppor t  can be made a g a i n s t  him. 

We t h i n k  a l s o ,  though wi th  l e s s  conv ic t ion ,  t h a t  t h e  c o u r t  

should have power t o  d i smiss  an a p p l i c a t i o n  f o r  suppor t  and 

make t h e  d i s m i s s a l  e q u a l l y  f i n a l .  These would be d i s c r e -  

t i o n a r y  powers and we a r e  s a t i s f i e d  t h a t  t h e  c o u r t  would 

e x e r c i s e  them only  i n  t h e  c l e a r e s t  of cases  and a f t e r  

anxious cons ide ra t ion .  I t  would be necessary f o r  t h e  o rde r  

t o  say s p e c i f i c a l l y  t h a t  i t  i s  f i n a l .  We th ink  t h a t  such 

p rov i s ions  would c l e a r  up u n c e r t a i n t y  about  t h e  e f f e c t  o f  a  

d i s m i s s a l  o f  an a p p l i c a t i o n  under t h e  p r e s e n t  law. 

W e  t h i n k ,  however, t h a t  the power should be l i m i t e d  t o  

c a s e s  i n  which t h e  marr iage is d i s so lved .  W e  do n o t  t h ink  

t h a t  i t  should apply whi le  t h e  l e g a l  bond remains, and i n  

any even t  t h e  o r d e r  could n o t  r e a l l y  be  f i n a l  i n  such a  c a s e  

a s  d ivo rce  would be a v a i l a b l e  t o  t he  p a r t i e s  and t h e  d ivo rce  

c o u r t  would n o t  be  bound by t h e  o rde r .  Our recommendation 

would t h e r e f o r e  apply on ly  t o  cases  o f  n u l l i t y ,  a s  t h a t  is  t h e  

on ly  form of d i s s o l u t i o n  which i s  under t he  l e g i s l a t i v e  

a u t h o r i t y  of  t he  province.  

Some ques t ions  a r i s e .  What i f  t h e  respondent does n o t  

pay an amount awarded by a  f i n a l  o rde r?  I n  such a  ca se ,  w e  

t h ink  t h a t  t h e  c o u r t  should have t h e  power t o  re-open t h e  

whole ques t ion  of suppor t .  What i f  t h e  o r d e r  con ta ins  

p rov i s ions  f o r  s e c u r i t y ?  I t  seems t o  us  t h a t  t h e  c o u r t  

should have power t o  vary them. Should t h e  c o u r t  have 

power t o  vary t h e  o rde r  u n t i l  i t s  p rov i s ions  a r e  f u l l y  
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c a r r i e d  o u t ?  In  t h e  absence of d e f a u l t  we t h i n k  n o t .  The 

o r d e r  should be t h e  f i n a l  q u a n t i f i c a t i o n  of t h e  suppor t  

o b l i g a t i o n ,  s u b j e c t  on ly  t o  payment being made. 

Recommendation # 2 0  

T h a t  t h e  p r o p o s e d  A c t  make t h e  f o l l o w i n g  p r o v i s i o n  
f o r  f i n a l  o r d e r s :  

1 1  T h i s  s e c t i o n  a p p l i e s  i f  an a p p l i c a t i o n  f o r  
an o r d e r  o f  s u p p o r t  i s  made i n  p r o c e e d i n g s  
i n  w h i c h  a  d e c l a r a t i o n  o f  n u l l i t y  o r  d e c r e e  
a b s o l u t e  o f  n u l l i t y  i s  g r a n t e d .  

( 2 )  I n  a d d i t i o n  t o  i t s  o t h e r  powers  t h e  c o u r t  
may 

( a )  i n  a l l o w i n g  t h e  a p p l i c a t i o n  d e c l a r e  t h e  
o r d e r  o f  s u p p o r t  t o  b e  f i n a l  and n o t  
c a p a b l e  o f  v a r i a t i o n ,  and 

( b j  i n  d i s m i s s i n g  t h e  a p p l i c a t i o n  d e c l a r e  
t h a t  t h e  l i a b i l i t y  o f  t h e  p a r t i e s  t o  
s u p p o r t  e a c h  o t h e r  u n d e r  t h e  A c t  i s  
t e r m i n a t e d .  

131 I f  a  p a r t y  o r d e r e d  t o  make p a y m e n t s  o r  
s e t t l e  o r  t r a n s f e r  p r o p e r t y  f o r  s u p p o r t  
u n d e r  s u b s e c t i o n  Z l a l  d o e s  n o t  comply  
s t r i c t l y  w i t h  t h e  o r d e r  o f  s u p p o r t ,  t h e  
o r d e r  i s  s u b j e c t  t o  v a r i a t i o n  u n d e r  t h e  A c t .  

141 When 

l a )  a n  o r d e r  u n d e r  s u b s e c t i o n  Z ( a 1  i s  f u l l y  
c o m p l i e d  w i t h ,  o r  

( b j  an o r d e r  i s  made u n d e r  s u b s e c t i o n  2 1 b j ,  

t h e  l i a b i l i t y  o f  t h e  p a r t i e s  t o  s u p p o r t  e a c h  
o t h e r  u n d e r  t h i s  A c t  i s  t e r m i n n t e d .  

( v i )  S e c u r i t y  f o r  payment of suppor t  

Under s e c t i o n  2 3  of  t he  Domestic Re la t ions  Act (Alber ta )  

t h e  court. i n  a n u l l i t y  a c t i o n  may o r d e r  a p a r t y  t o  secure  

payment of  support  t o  t h e  o t h e r .  Under s e c t i o n  11 of t h e  

Divorce Act (Canada) it may do s o  i n  a d ivorce  a c t i o n .  We 
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t h ink  t h a t  the  c o u r t  should have t h a t  power. However, we 

th ink  t h a t  improvements should be made. 

The c o u r t  can o rde r  a  p a r t y  e i t h e r  t o  pay o r  t o  s e c u r e .  

I t  cannot  do bo th :  (Van Zyderveld v. Van Zyderveld 119771 1 

S . C . R .  7 1 4 ) .  That s i t u a t i o n  i s  n o t  e n t i r e l y  s a t i s f a c t o r y .  

On t h e  one hand, s e c u r i t y  may be very va luab le  i n  a  p a r t i c u l a r  

c a s e  a s  i t  ensu re s  t h a t  t h e  dependent spouse w i l l  u l t i m a t e l y  

be p a i d .  On t h e  o t h e r  hand, enforcement of many kinds o f  

s e c u r i t y  i s  a  long  process ,  whi le  enforcement o f  a  pe r sona l  

o b l i g a t i o n  may be much more exped i t i ous .  We th ink  t h a t  i n  

a  p roper  c a s e  a  c o u r t  should be a b l e  t o  g i v e  both  remedies. 

To main ta in  f l e x i b i l i t y  i t  should have t h e  power t o  o rde r  

s e c u r i t y  when i t  makes the  suppor t  o r d e r  o r  t h e r e a f t e r ,  and 

i t  should have t h e  power t o  vary t h e  o r d e r  r e l a t i n g  t o  t h e  

s e c u r i t y .  

Then t h e r e  i s  an impor tan t  mechanical problem. The 

c o u r t ' s  power i s  t o  o rde r  t he  husband o r  wife  t o  secure .  

It i s  d o u b t f u l  t h a t  t h a t  i nc ludes  t h e  power t o  e f f e c t  t he  

s e c u r i t y  by o r d e r ,  though we have seen  o r d e r s  t h a t  purpor ted 
t o  do s o .  W e  t h i n k  t h a t  two th ings  should b e  done. One i s  

t o  make it c l e a r  t h a t  the c o u r t  can d i r e c t  someone e l s e  t o  

execute  t h e  s e c u r i t y .  The o t h e r  i s  t o  make i t  c l e a r  t h a t  t h e  

c o u r t  i t s e l f  may impose t h e  charge.  That  i n  t u r n  would r ende r  

it neces sa ry  t o  p rov ide  some means of en fo rc ing  t h e  charge,  

and we th ink  t h a t  t h e  c o u r t  should have power t o  appoin t  a  

r e c e i v e r ,  o r d e r  s a l e  o f  t h e  p rope r ty  which i s  s u b j e c t  t o  t h e  

s e c u r i t y ,  and d i spose  o f  proceeds of t h e  s a l e .  I n  a d d i t i o n ,  

t h e  charging o r d e r  should be made s p e c i f i c a l l y  r e g i s t r a b l e  

i n  t he  same way a s  a  mortgage of t h e  p rope r ty  charged. F i n a l l y ,  

t he  c o u r t  should have power t o  o r d e r  a  t r a n s f e r  of p rope r ty  i n  

t r u s t  a s  an a l t e r n a t i v e  way of providing s e c u r i t y .  

Whether t h e  s e c u r i t y  i s  contained i n  t h e  o r d e r ,  o r  

whether i t  i s  conta ined  i n  a  document executed pursuant  t o  t h e  



o r d e r ,  t h e  c o u r t  should r e t a i n  power t o  vary it. 

Under s e c t i o n  2 1  of t h e  Domestic Re la t ions  Act an 

o rde r  o r  judgment of t h e  Supreme Court  f o r  alimony may be 

r e g i s t e r e d  i n  any Land T i t l e s  Of f i ce  and i t  w i l l  then have 

t h e  e f f e c t  of a  charge l i k e  a  l i f e  annui ty  on a l l  t h e  

r e sponden t ' s  land i n  t h e  Land R e g i s t r a t i o n  D i s t r i c t .  That  

r e s u l t  i s  o b j e c t i o n a b l e  from t h e  p o i n t  of view of t h e  

spouse a g a i n s t  whom t h e  o rde r  i s  made because it confe r s  

power on t h e  o t h e r ,  a t  w i l l ,  t o  t i e  up r e a l  p rope r ty  i n  

excess  of  t h a t  needed f o r  s e c u r i t y  and i n  c a s e s  i n  which it 

i s  p e r f e c t l y  apparen t  t h a t  he o r  she  i s  capable  of paying 

and w i l l  pay. I t  i s  a l s o  o b j e c t i o n a b l e  because no p rov i s ion  

i s  made f o r  removal o r  v a r i a t i o n  of t h e  o rde r .  On t h e  

o t h e r  hand,  t he  s e c t i o n  a p p l i e s  on ly  t o  alimony o r d e r s  and 

i s  unava i l ab l e  t o  many spouses who need p r o t e c t i o n .  We do 

n o t  t h i n k  t h a t  it should be c a r r i e d  forward i n t o  t h e  

proposed Act ,  a s  we th ink  t h a t  our  recommendations w i l l  

a l low t h e  c o u r t  t o  g i v e  b e t t e r  p r o t e c t i o n  t o  t h e  dependent 

spouse whi le  avoiding unnecessary p r e j u d i c e  t o  t h e  respondent .  

Recommendation #21 

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  f o r  s e c u r i t y  f o r  
payment  o f  s u p p o r t  a s  f o l l o w s :  

( 1 )  Upon o r  a f t e r  mak ing  a n  o r d e r  o f  s u p p o r t  t h e  
Supreme C o u r t ,  f o r  t h e  p u r p o s e  o f  s e c u r i n g  
payments  due  and t o  become due  t h e r e a f t e r ,  
may b y  o r d e r  d o  any  o r  a l l  o f  t h e  f o l l o w i n g :  

( a )  c h a r g e  s p e c i f i e d  p r o p e r t y  o r  a  
s p e c i f i e d  i n t e r e s t  i n  p r o p e r t y  
w i t h  t h e  p a y m e n t s ,  

( b l  o r d e r  t h e  p a r t y  l i a b l e  u n d e r  t h e  o r d e r  
o f  s u p p o r t  o r  o t h e r  p e r s o n  on h i s  b e h a l f  
t o  e x e c u t e  and d e l i v e r  a  m o r t g a g e  o r  
o t h e r  s e c u r i t y  i n s t r u m e n t  c h a r g i n g  
s p e c i f i e d  p r o p e r t y  o r  a  s p e c i f i e d  
i n t e r e s t  i n  p r o p e r t y  w i t h  t h e  p a y m e n t s ,  



f c )  o r d e r  t h e  p a r t y  l i a b l e  u n d e r  t h e  
o r d e r  o r  o t h e r  p e r s o n  on h i s  b e h a l f  t o  
c o n v e y  s p e c i f i e d  p r o p e r t y  o r  a  s p e c i f i e d  
i n t e r e s t  i n  p r o p e r t y  t o  a  t r u s t e e  upon 
s p e c i f i e d  t r u s t s ,  and 

( d )  s u s p e n d ,  amend,  v a r y  o r  d i s c h a r g e  an 
o r d e r  made u n d e r  t h i s  s e c t i o n  and p r o v i d e  
f o r  amendment ,  d i s c h a r g e  and s u b s t i t u t i o n  
o f  any  s e c u r i t y  p r o v i d e d  u n d e r  i t .  

(2) Upon d e f a u l t  i n  payment  o f  an amount c h a r g e d  
on p r o p e r t y  u n d e r  p a r a g r a p h  ( a )  o f  s u b s e c t i o n  
( I ) ,  t h e  c o u r t  may 

( a )  a p p o i n t  a  r e c e i v e r  o f  r e n t s ,  p r o f i t s  
o r  o t h e r  money r e c e i v a b l e  f rom t h e  
p r o p e r t y  o r  i n t e r e s t ,  o r  

f b )  o r d e r  s a l e  o f  t h e  p r o p e r t y  o r  i n t e r e s t  
upon n o t i c e  t o  a l l  p e r s o n s  h a v i n g  an 
i n t e r e s t  i n  i t ,  

and i n  e i t h e r  e v e n t ,  i t  may d i r e c t ,  upon s a t i s -  
f a c t i o n  o f  any  a c c r u e d  Z i a b i Z i t y ,  t h a t  any  
s u r p l u s  b e  p a i d  i n t o  c o u r t  a s  s e c u r i t y  f o r  a n y  
f u t u r e  o b l i g a t i o n  u n d e r  t h e  o r d e r  o f  s u p p o r t  o r  
may make s u c h  o t h e r  d i r e c t i o n s  a s  i t  t h i n k s  f i t  
and j u s t .  

( 3 )  An o r d e r  o r  i n s t r u m e n t  u n d e r  s u b s e c t i o n  ( 1 )  

( a )  i s  r e g i s t r a b l e  i n  t h e  same way a s  a  
m o r t g a g e  o f  t h e  p r o p e r t y  d e s c r i b e d  
i n  i t ,  and 

( b )  d o e s  n o t  a f f e c t  a n  i n t e r e s t  i n  t h e  
p r o p e r t y  a c q u i r e d  i n  good f a i t h  and f o r  
v a l u e  w i t h o u t  n o t i c e  b e f o r e  s u c h  
. r e g i s t r a t i o n .  

( 4 )  U n l e s s  t h e  c o u r t  o t h e r w i s e  o r d e r s ,  an o r d e r  
o r  s e c u r i t y  u n d e r  t h i s  s e c t i o n  h a s  e f f e c t  a s  
s e c u r i t y  o n l y  and t h e  p e r s o n  L i a b l e  u n d e r  
t h e  o r d e r  o f  s u p p o r t  i s  and  r e m a i n s  
p e r s o n a l l y  l i a b l e  f o r  t h e  payments  due and t o  
become due  t h e r e a f t e r .  

( c )  Agreements a s  to  Support 

I t  o f t e n  happens t h a t  a husband and wi fe  who have 
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sepa ra t ed  e n t e r  i n t o  an agreement d e a l i n g  w i t h  t h e  l e g a l  

a s p e c t s  of t h e i r  r e l a t i o n s h i p .  The agreement may d e a l  wi th  

a  whole range of s u b j e c t s  i nc lud ing  d i v i s i o n  of p rope r ty ,  

suppor t  of a  dependent spouse,  and s u p p o r t  and custody o f  

c h i l d r e n .  The agreement may b e  e n t e r e d  i n t o  a t  o r  a f t e r  

t h e  time of s e p a r a t i o n  o r  a s  p a r t  of t h e  p r e l i m i n a r i e s  t o  

a  d ivo rce .  What should t h e  r e l a t i o n s h i p  be between such an 

agreement, on t h e  one hand and t h e  mutual  o b l i g a t i o n  of 

suppor t  and the  power of t h e  c o u r t  t o  o r d e r  suppor t  payments, 

on t h e  o t h e r ?  

I t  i s  c l e a r  t h a t  upon d ivo rce  t h e  c o u r t  ha s  power t o  

award suppor t  d e s p i t e  t h e  terms of an agreement between t h e  

p a r t i e s ;  t h e  c o u r t ' s  power i s  g ran ted  by s t a t u t e  and i s  no t  

ous ted  by agreement: HEV. Hyman [I9291 A . C .  601 (H.L . )  

The s i t u a t i o n  i n  proceedings  s h o r t  of  d ivo rce  i s  n o t  q u i t e  

s o  c l e a r .  In  Gandy v. Gandy (1882) 7 P . D .  168 t h e  Engl ish  

Court of  Appeal thought  t h a t  t h e  w i fe  was bound by an 

agreement, and t h e  On ta r io  Court  o f  Appeal s o  h e l d  i n  

Smith v. Smith [19551 3 D.L .R .  808 ( C . A . )  . On t h e  o t h e r  - - 
hand, t h e r e  i s  a t  l e a s t  some grounds f o r  t h i n k i n g  t h a t  

o t h e r  s t a t u t o r y  d i s c r e t i o n s  can be e x e r c i s e d  d e s p i t e  an 

agreement of t h e  p a r t i e s ,  and F ind lay  v. F ind lay  [I9521 

1 S  .C.R.  9 6  was d e a l t  w i th  on t h e  b a s i s  t h a t  e i t h e r  t h e  

remedy under t h e  Ontar io  Deserted Wives and C h i l d r e n ' s  

Maintenance Act o r  t h e  remedy under a  s e p a r a t i o n  agreement 

was a v a i l a b l e .  

There a r e  arguments based on t h e  p r i n c i p l e  of pre-  

s e r v a t i o n  of c o n t r a c t  and on t h e  p r i n c i p l e  t h a t  it i s  

b e t t e r  t h a t  t h e  p a r t i e s  agree  than t h a t  an ad jud ica t ed  

se t t l emen t  be forced  upon them. These arguments sugges t  

t h a t  a  husband and wi fe  who have made an agreement should be 

bound by i t .  There a r e  however arguments on t h e  o t h e r  s i d e .  

The i n t e r e s t s  of c h i l d r e n  a r e  o f t e n  d e a l t  w i t h  i n  an agreement, 
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and t h e  law cannot  permit  t h e  p a r e n t s  t o  barga in  away t h e  

r i g h t s  of  c h i l d r e n .  Agreements a t  t h e  time of s e p a r a t i o n  

o r  d ivo rce  a r e  o f t e n  s igned under emotional  s t r e s s .  

Often a  husband o r  a  w i f e  w i l l  have an ove r r id ing  concern 

t o  o b t a i n  a  d ivo rce  o r  cus tody ,  and w i l l  agree  t o  pay o r  

r e c e i v e  an amount of suppor t  which i s  unconscionably g r e a t  

o r  sma l l .  By t h e  very n a t u r e  of t h i n g s ,  it i s  n o t  p o s s i b l e  

t o  f o r e c a s t  t h e  f u t u r e ,  and s u b s t a n t i a l  p e r i o d i c  payments 

which a  spouse can manage wh i l e  employed a t  a  h igh income 

may be oppress ive  when h i s  o r  h e r  employment t e rmina t e s ,  

and an income which may be adequate t o  suppor t  a  dependent 

spouse may become inadequate  by reason of h e a l t h  problems 

o r  i n f l a t i o n .  These cons ide ra t ions  sugges t  t h a t  t h e  p a r t i e s  

should n o t  n e c e s s a r i l y  be bound by t h e i r  agreement. 

I n  our  Working Paper w e  advanced t h e  t e n t a t i v e  view 

t h a t  e i t h e r  p a r t y  should be a b l e  t o  apply f o r  v a r i a t i o n  of 

t he  agreement by a r b i t r a t i o n  o r  l e g a l  proceedings i f  t h e  

agreement was u n f a i r  o r  i t s  performance had become u n f a i r  

t o  e i t h e r  s i d e .  The Ontar io  Law Reform Commission a t  p .  127 

of i t s  Report on Family Law, P a r t  V I ,  Support  Obl iga t ions  

agreed.  The i r  recommendation does n o t  appear t o  have been 

c a r r i e d  forward i n t o  Ontar io  B i l l  59, 1 9 7 7 ,  b u t  s e c .  72 o f  

t h e  r e c e n t  Manitoba l e g i s l a t i o n  S .M.  1977, c .  47 (now 

suspended) p rov ides  t h a t  t h e  e x i s t e n c e  of a  s epa ra t ion  

agreement does n o t  p revent  an a p p l i c a t i o n  by e i t h e r  spouse 

f o r  r e l i e f .  Our view remains s u b s t a n t i a l l y  unchanged. We 

th ink  t h e  p r e s e n t  law u n s a t i s f a c t o r y  upon d i s s o l u t i o n  

because it i s  doub t fu l  t h a t  it g ives  t h e  c o u r t  power t o  

r e l i e v e  a g a i n s t  a  s e p a r a t i o n  agreement f o r  t h e  b e n e f i t  of  a  

paying spouse.  I n  cases  o t h e r  than d i s s o l u t i o n ,  t h e  same 

c r i t i c i s m  a p p l i e s ,  t oge the r  w i th  t h e  f u r t h e r  d i f f i c u l t y  

t h a t  it is not  a s  c l e a r  a s  it should be t h a t  t h e  c o u r t  can 

make an o r d e r  i n  t h e  f a c e  of t h e  agreement. We w i l l  make 

a  recommendation which would permit  t h e  c o u r t  t o  make a  

suppor t  o rde r  i n  t h e  same terms a s  an agreement o r  i n  

d i f f e r e n t  terms.  
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How much a t t e n t i o n  should t h e  c o u r t  pay t o  such an 

agreement? Our opinion i s  d iv ided .  Some members o f  our  

Board th ink  t h a t  t h e  agreement should s t a n d  u n l e s s  i t  can 

be shown t o  have been unreasonable when made o r  t o  be 

c u r r e n t l y  u n f a i r  because of a s u b s t a n t i a l  change i n  t h e  

c i rcumstances  o f  one o r  both p a r t i e s .  The p r e v a i l i n g  view, 

however, i s  t h a t ,  whi le  t he  c o u r t  should have t o  cons ider  

t h e  agreement and t h e  c i rcumstances  sur rounding  i t ,  it 

should cons ide r  i t  a s  p a r t  of  a l l  t h e  c i rcumstances  of t he  

case  and should then proceed t o  make whatever  o r d e r  i s  f a i r  

under a l l  t he  c i rcumstances;  we th ink  t h a t  t h e  n a t u r a l  

tendency of c o u r t s  t o  pay a t t e n t i o n  t o  agreements i n  a l l  

cases  w i l l  cause them t o  pay a s  much a t t e n t i o n  t o  suppor t  

agreements a s  i s  d e s i r a b l e .  The p u b l i c  i n t e r e s t  r e q u i r e s  

t h a t  t h e  suppor t  o b l i g a t i o n  be f a i r l y  performed a s  between 

each husband and w i f e ,  and i t  a l s o  r e q u i r e s  t h a t  an agree-  

ment between a husband and wi fe  n o t  be al lowed t o  make one 

of them a p u b l i c  charge.  

The nex t  q u e s t i o n s  a r e :  what is t h e  s t a t u s  o f  t h e  

agreement a f t e r  amendment and what i s  t h e  s t a t u s  o f  t h e  

amending o rde r?  Should t h e  agreement be  superseded ,  o r  

merely suspended? 

The p r e s e n t  law i s  i n  doubt.  I n  Horne v .  Roberts  

( 1 9 6 9 )  5 R.F.L. 15 (B.C.S.C.) Dryer J. he ld  t h a t  t h e  making of 

a maintenance o rde r  merely suspended t h e  e f f e c t  of  an agree- 

ment s o  t h a t  t h e  te rmina t ion  of an o r d e r  by t h e  dea th  of t he  

respondent rev ived  the  agreement and al lowed t h e  a p p l i c a n t  

t o  c la im under it a g a i n s t  t h e  r e s p o n d e n t ' s  e s t a t e .  I n  

Re F inn ie  and - Rae (1977) 1 6  O.R.  (2d) 5 4  (Ont. H.C.)  Craig 

J .  d i sagreed  wi th  Dryer J .  and he ld  t h a t  t h e  maintenance 

o rde r  superseded t h e  s epa ra t ion  agreement. We do n o t  

a t t empt  t o  say  which view of t he  p r e s e n t  law i s  c o r r e c t ,  

bu t  we th ink  t h a t  t h e  dec i s ion  of Cra ig  J. expres ses  

t h e  po l i cy  which should be embodied i n  t h e  law f o r  t he  
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f u t u r e .  The making of an i n c o n s i s t e n t  o rde r  i s  a  j u d i c i a l  

f i n d i n g  t h a t  t h e  agreement has become i n a p p r o p r i a t e  t o  t h e  

c i rcumstances  of t h e  p a r t i e s ,  and the  f u r t h e r  passage of 

t ime i s  n o t  l i k e l y  t o  make it a p p r o p r i a t e  aga in .  

There a r e  two ways t o  g i v e  e f f e c t  t o  t h e  view t h a t  t h e  

agreement should be superseded.  One i s  t o  t r e a t  t h e  agree-  

ment a s  amended by t h e  o rde r .  The o t h e r  i s  t o  t r e a t  t he  

suppor t  p rov i s ions  of t h e  agreement a s  having been taken 

o u t  of i t  f o r  a l l  purposes and embodied i n  t he  o rde r .  We 

p r e f e r  t h e  second, s o  t h a t  t h e  r i g h t s  of  t h e  husband and 

w i f e  w i l l  t h e r e a f t e r b e  en fo rceab le  i n  t h e  same way a s  o t h e r  

c o u r t  o r d e r s ,  and s o  t h a t  t h e  same prov i s ions  f o r  v a r i a t i o n ,  

t e rmina t ion  and r e l i e f  a g a i n s t  a r r e a r s  can be app l i ed  t o  

them. Once it has been necessary t o  b r i n g  t h e  a f f a i r s  o f  

t h e  couple  be fo re  t h e  c o u r t  it should be recognized t h a t  

u n t i l  t hey  agree  o therwise  it i s  t h e  c o u r t  o rde r  upon which 

t h e i r  mutual f i n a n c i a l  r e l a t i o n s h i p  i s  based.  

That  p roposa l  g i v e s  rise t o  some p r a c t i c a l  d i f f i c u l t i e s .  

One i s  t h a t  a  s e p a r a t i o n  agreement may d e a l  wi th  a  whole 

range o f  p rope r ty ,  suppor t  and custody i s s u e s  between t h e  

spouses s o  t h a t  it is  d i f f i c u l t  t o  change one p a r t  wi thout  

doing v io lence  t o  t h e  whole p a t t e r n  of t h e  agreement. The 

p r e c i s e  n a t u r e  of a  p a r t i c u l a r  p rov i s ion  may n o t  be c l e a r ,  

a s ,  f o r  example, a  p rov i s ion  f o r  t h e  t r a n s f e r  of a  house t o  

one spouse (which may have t h e  elements of  p roper ty  d i v i s i o n  

and elements of suppor t )  and a p rov i s ion  f o r  payment by 

t h e  o t h e r  spouse o f  t h e  premiums f o r  insurance  on t h e  house. 

We th ink  t h a t  t h a t  i s  a  problem which can be d e a l t  wi th  on ly  

i n  t h e  p a r t i c u l a r  c a s e ,  and t h a t  t h e  law should l eave  it t o  

t h e  c o u r t  t o  decide whether t h e r e  i s  an agreement a s  t o  

s u p p o ~ t  and what p a r t s  of  it d e a l  w i th  suppor t .  Another 

d i f f i c u l t y  w i l l  a r i s e  i f  t h e  c o u r t  o r d e r  is  n o t  drawn i n  

such p r e c i s e  terms a s  t o  make it c l e a r  j u s t  what p a r t s  of  

t h e  agreement it i s  d e a l i n g  wi th .  I n  o r d e r  t o  avoid t h a t  
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d i f f i c u l t y  we t h i n k  t h a t  t h e r e  should be  a  s p e c i f i c  r equ i r e -  

ment t h a t  t h e  o r d e r  i d e n t i f y  those  p a r t s  of t h e  agreement 

and make c l e a r  j u s t  what e f f e c t  t h e  o r d e r  has  on them. 

There a r e  two s p e c i f i c  p o i n t s  t h a t  we would mention. 

We th ink  t h a t  t h e  c o u r t  should be a b l e  t o  s t r i k e  o u t  a  c l ause  

r e q u i r i n g  a  p a r t y  t o  remain c h a s t e  i n  o r d e r  t o  ob ta in  

suppor t  a s  being an o f f e n s i v e  invas ion  o f  t h e  p r i v a t e  l i f e  

of t h e  w i fe  t o  whom i t  a p p l i e s .  We a l s o  t h i n k  t h a t  t he  

c o u r t  should have power t o  r e l i e v e  a g a i n s t  payment of a r r e a r s  

under a  s e p a r a t i o n  agreement i n  t h e  same way a s  it can 

r e l i e v e  a g a i n s t  t h e  payment of  a r r e a r s  under a  suppor t  o rder .  

Our d i s c u s s i o n  r e l a t e s  t o  agreements whether made on 

t h e  eve o f  s e p a r a t i o n ,  dur ing  s e p a r a t i o n ,  o r  i n  t h e  course 

of matr imonial  proceedings .  I n  t h e  l a t t e r  e v e n t ,  i t  appears 

t o  us  t h a t  t h e  suppor t  p rov i s ions  should  be  i d e n t i f i e d  and 

inc luded  i n  t he  o r d e r  made i n  t he  proceedings  o r  incorpora-  

t e d  by r e f e r e n c e  t o  minutes of  s e t t l e m e n t .  A s  we have s a i d  

it would then  be t h e  o rde r  which would be  t h e  governing 

ins t rument  and n o t  t h e  agreement o r  t h e  minutes o f  s e t t l e -  

ment, from which t h e  suppor t  p rov i s ions  would be taken t o  

be exc i sed .  P r o v i n c i a l  l e g i s l a t i o n  however cannot  dea l  

wi th  t h e  s u b j e c t  i n  d ivorce  proceedings .  

W e  do  no t  t h ink  t h a t  our  p roposa ls  w i l l  d iscourage t h e  

making of agreements. They a r e  made now i n  t h e  knowledge t h a t  

t h e  d ivo rce  c o u r t  may n o t  accep t  them. Even i f  they  a r e  

only a  f a c t o r  i n  t h e  c o u r t ' s  d e c i s i o n ,  they w i l l ,  i f  it i s  

c l e a r  t h a t  both s i d e s  had equa l  ba rga in ing  power and under- 

s tood  t h e  s i t u a t i o n ,  be an i n d i c a t i o n  of what t h e  p a r t i e s  

themselves thought reasonable  t o  which t h e  c o u r t  w i l l  pay 

s u f f i c i e n t  a t t e n t i o n  without  l e g i s l a t i v e  d i r e c t i o n ,  

and they w i l l  enab le  t h e  p a r t i e s  t o  a r range  t h e i r  a f f a i r s  

s o  long a s  n e i t h e r  a sks  f o r  t h e  i n t e r v e n t i o n  of t h e  cou r t .  
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Recommendation # 2 2  - - 

T h a t  t h e  p r o p o s e d  A c t  c o n t a i n  t h e  foZZowing p r o v i s i o n s  
d e a l i n g  w i t h  a g r e e m e n t s  a s  t o  s u p p o r t :  

( 1 )  The  Supreme C o u r t  may make an o r d e r  o f  
s u p p o r t  w h e t h e r  o r  n o t  t h e  p a r t i e s  h a v e  
made an a g r e e m e n t  a s  t o  s u p p o r t ,  and 
n o t w i t h s t a n d i n g  any  t e r m  o f  t h e  a g r e e m e n t .  

( 2 )  By a n  o r d e r  o f  s u p p o r t  u n d e r  s u b s e c t i o n  ( 1 )  
t h e  c o u r t  may d o  any  one o r  more o f  t h e  f o Z Z o w i n g :  

l a )  v a r y ,  d i s c h a r g e ,  o r  t e m p o r a r i l y  s u s p e n d  
and a g a i n  r e v i v e  t h e  a g r e e m e n t  a s  t o  
s u p p o r t  and any  o f  i t s  t e r m s  w h i c h  
r e l a t e  t o  s u p p o r t ,  i n c z u d i n g  t h e  
d e l e t i o n  o f  any  r e q u i r e m e n t  t h a t  a  p a r t y  
r e m a i n  c h a s t e  a s  a  c o n d i t i o n  o f  
r e c e i v i n g  s u p p o r t ,  and 

f b )  r e Z i e v e  t h e  p a r t y  l i a b l e  u n d e r  t h e  a g r e e -  
men t  from t h e  payment  o f  p a r t  o r  aZZ o f  
t h e  a r r e a r s  o r  any  i n t e r e s t  due  t h e r e o n .  

( 3 )  An o r d e r  u n d e r  t h e  s e c t i o n  shaZ2  

l a )  i d e n t i f y  t h e  t e r m s  o f  t h e  a g r e e m e n t  
w h i c h  r e Z a t e  t o  s u p p o r t ,  

( b )  s p e c i f y  t h o s e  o f  s u c h  t e r m s  w h i c h  a r e  
t o  be  v a r i e d ,  d i s c h a r g e d  o r  s u s p e n d e d  
and t h e  e f f e c t  o f  t h e  v a r i a t i o n  o r  
s u s p e n s i o n ,  and 

( c )  i n c o r p o r a t e  t h o s e  o f  s u c h  t e r m s  w h i c h  
a r e  n o t  t o  b e  v a r i e d ,  d i s c h a r g e d  o r  
s u s p e n d e d .  

( 4 )  An o r d e r  w h i c h  c o m p Z i e s  w i t h  s u b s e c t i o n  ( 3 )  
s u p e r s e d e s  t h e  t e r m s  o f  t h e  a g r e e m e n t  w h i c h  
a r e  i d e n t i f i e d  u n d e r  s u b - p a r a g r a p h  ( a )  
t h e r e o f .  

(d) Var ia t ion  of Orders of Support  

(i) Prospec t ive  v a r i a t i o n  

The c o u r t s  have power t o  vary t h e  suppor t  o r d e r s  

which they  make. Sect ion 2 6 ( 1 )  of  t h e  Domestic Re la t ions  Act 



9 9 

(A lbe r t a )  p rov ides  f o r  upward o r  downward r e v i s i o n  of t h e  

amount, and f o r  suspension and r e v i v a l  of t h e  o rde r  i f  t he  

means of e i t h e r  p a r t y  have changed o r  i f  t he  dependent 

spouse has  been g u i l t y  of misconduct o r  has  remarr ied .  

Sec t ion  l l ( 2 )  of t he  Divorce Act (Canada) empowers t h e  

c o u r t  t o  vary o r  r e s c i n d  an o rde r  on t h e  b a s i s  of t h e  i n t e r -  

vening conduct of t h e  p a r t i e s  o r  on t h e  b a s i s  of  changes i n  

t h e i r  c i rcumstances .  Sec t ion  2 8 ( 5 )  of  t h e  Domestic Re la t ions  

Act empowers a  Family Court  t o  vary a  summary o r d e r  upon 

proof t h a t  t he  means of husband o r  w i f e  have a l t e r e d .  

These powers a r e  q u i t e  broad.  The c o u r t s  however tend 

t o  approach an a p p l i c a t i o n  f o r  v a r i a t i o n  on t h e  b a s i s  t h a t  

t h e  o r i g i n a l  o r d e r  must be taken t o  have been app rop r i a t e  

when made. That  i s  f o r  good reason.  A g e n e r a l  p r i n c i p l e  of  

t h e  admin i s t r a t i on  of j u s t i c e  i s  t h a t  t h e  p a r t i e s  t o  l i t i g a -  

t i o n  should b r i n g  t h e i r  whole ca ses  b e f o r e  t he  c o u r t  and 

t h a t  t h e  a d j u d i c a t i o n ,  when made, should be f i n a l ,  s u b j e c t  

on ly  t o  appea l .  I f  a c t i o n s  could be re-opened and r e - l i t i -  

ga ted  f r e e l y ,  l i t i g a n t s  would be harassed  unduly and t h e  

admin i s t r a t i on  of j u s t i c e  brought i n t o  d i s r e p u t e .  For t h e s e  

reasons  some members of our  Board would l eave  much a s  it i s  

t h e  law on trhe v a r i a t i o n  of o r d e r s  of  suppor t .  

The ma jo r i t y  t h ink  however t h a t  t h e r e  a r e  some o t h e r  

cons ide ra t ions  t o  be taken i n t o  account .  The f i r s t  one 

a r i s e s  from t h e  recommendations i n  t h i s  Report f o r  a  

s t r i c t e r  enforcement procedure ,  some o f  which have been 

a n t i c i p a t e d  by S.A. 1977, c.64 and c.92. I n  view of t he  

g r e a t  s o c i a l  problem involved i n  t h e  c o l l e c t i o n  of suppor t  

payments we th ink  t h a t  t h e  g r e a t e s t  p o s s i b l e  c a r e  should be 

taken t o  ensure  t h a t  o rders  of  suppor t  a r e  a s  f a i r  a s  

human l i m i t a t i o n s  permit .  The g r e a t e s t  p o s s i b l e  c a r e ,  

however, w i l l  n o t  p revent  t h e  making of some o r d e r s  on 

inadequate o r  erroneous in format ion ,  and we th ink  t h a t  t he  

power of v a r i a t i o n  should be expanded s o  t h a t  t h e  c o u r t s  
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can c o r r e c t  such u n s u i t a b l e  o r d e r s  i n  t h e  l i g h t  o f  t h e  

s i t u a t i o n  d i s c l o s e d  a t  t h e  hea r ing  of t h e  a p p l i c a t i o n  t o  

vary .  That  w i l l  have t h e  f u r t h e r  advantage t h a t  respondents ,  

s i n c e  they can have t h e  o r d e r  of suppor t  reviewed i f  t hey  

have proper  grounds,  w i l l  have more d i f f i c u l t y  i n  r e s i s t i n g  

c o l l e c t i o n  on t h e  b a s i s  of  a l l e g a t i o n s  t h a t  t h e  o r d e r s  a r e  

u n f a i r .  

For t h e s e  reasons  we th ink  t h a t  t h e  c o u r t ' s  power t o  

vary should  be expanded somewhat. W e  t h ink  t h a t  t h e  

a p p r o p r i a t e  way t o  do t h a t  would be t o  add t o  t he  grounds 

of v a r i a t i o n  a  f u r t h e r  one, namely, t h e  a v a i l a b i l i t y  of 

m a t e r i a l  evidence which was n o t  p rev ious ly  be fo re  t h e  

c o u r t .  I n  theory  t h a t  might permit  a  spouse t o  s i t  back 

and withhold h i s  evidence from t h e  f i r s t  hea r ing ,  and i t  

might produce a  s e r i e s  o f  consecut ive  a p p l i c a t i o n s  which 

w i l l  c l u t t e r  up t h e  c o u r t s  and ha ra s s  one p a r t y  o r  t h e  

o t h e r .  I n  p r a c t i c e ,  however, we do n o t  fo re see  t h a t  t h e  

c o u r t s  w i l l  have too  much d i f f i c u l t y  i n  c o n t r o l l i n g  t h e  

s i t u a t i o n .  The p rospec t  of a  f u t u r e  a p p l i c a t i o n  t o  vary 

hard ly  seems t o  be a  s u f f i c i e n t  reason f o r  a  respondent 

t o  a l low an o rde r  t o  be made a g a i n s t  him i n  an amount which 

he would o therwise  oppose. The c o u r t  w i l l  s t i l l  a t t a c h  

importance t o  t h e  previous  o r d e r  and w i l l  have t o  be shown 

that  it was i n  f a c t  t oo  ha r sh  on one p a r t y .  We do recognize  

t h a t  i f  o r d e r s  of suppor t  a r e  enforced  more s t r i c t l y  a s  w e  

w i l l  s ugges t  l a t e r  i n  t h i s  Report ,  t h e r e  a r e  l i k e l y  t o  be 

more a p p l i c a t i o n s  t o  vary;  b u t  we t h i n k  t h a t  w i l l  be i n  t h e  

p u b l i c  i n t e r e s t  because it w i l l  mean t h a t  t h e  system i s  

working more e f f i c i e n t l y  and more f a i r l y .  The c o u r t  should 

of course  t ake  i n t o  cons ide ra t ion  upon an a p p l i c a t i o n  t o  

vary t h e  k inds  o f  circumstances which it should t ake  i n t o  

cons ide ra t ion  upon an a p p l i c a t i o n  f o r  an o r d e r  of  suppor t  

i n  t h e  f i r s t  i n s t a n c e .  



(ii) Ar rea r s  

We t u r n  t o  t h e  vexed ques t ion  of a r r e a r s .  I t  i s  

g e n e r a l l y  assumed t h a t  t h e  c o u r t s  of A l b e r t a  possess  a d i s -  

c r e t i o n a r y  power t o  reduce o r  d i s c h a r g e  a r r e a r s  payable 

under a suppor t  o r d e r  g ran t ed  under p r o v i n c i a l  l e g i s l a t i o n  

o r  under a maintenance o rde r  under t h e  Divorce Act. With 

regard  t o  a r r e a r s  on a maintenance o r d e r  made under t h e  

Divorce Act,  t h e r e  may be some doubt about t h e i r  power: s e e ,  

f o r  example, Ewert v. Ewert ( 1 9 7 2 ) ,  6 R.F.L. 153 (Sask.  Q . B . )  - 
and Richards v. Richards (1972) ,  26 D.L.R. (3d) 265 (Ont. 

C . A . ) .  

We b e l i e v e  t h a t  i n  some cases  it i s  f a i r  t o  r e l i e v e  

a respondent  spouse o f  some o r  a l l  of  t h e  a r r e a r s  under 

an o r d e r  of suppor t .  I t  may be t h a t  t h e  spouse l i a b l e  f o r  

suppor t  payments was unable t o  pay b u t  d i d  n o t  apply f o r  

v a r i a t i o n  because he o r  she was n o t  p re s sed  by t h e  c la imant  

spouse who was a b l e  t o  provide f o r  h e r s e l f  o r  h imse l f .  The 

conduct of  t h e  c la imant  spouse may have l u l l e d  t h e  respon- 

d e n t  spouse i n t o  i l l - a d v i s e d  i n a c t i v i t y .  There may even 

have been e x p l i c i t  o r  t a c i t  approval  by t h e  c la imant  spouse 

of t h e  f a i l u r e  of t h e  respondent spouse t o  pay under t h e  

o r d e r .  To permit  t h e  c la imant  spouse t o  enforce  a r r e a r s  

which may have been accumulating f o r  an extended pe r iod  of 

t ime could r e s u l t  i n  s e r i o u s  economic ha rdsh ip  f o r  t he  

respondent spouse,  and t h e  t h r e a t  of enforcement may be 

used a s  a bludgeon. Also,  a s  t h e  On ta r io  Law Reform 

Commission has i n d i c a t e d ,  t h e  l a r g e  amount of a r r e a r s  may 

a c t  a s  almost  a psychological  b a r r i e r  and may d e t e r  f u t u r e  

compliance wi th  t h e  suppor t  o rde r .  There a r e  of course 

o t h e r  c a s e s ,  i n  which it i s  u n f a i r  t o  t h e  spouse i n  whose 

favour t h e  o rde r  i s  made, o r  t o  t h e  government which has 

provided s o c i a l  a s s i s t a n c e  t o  h e r ,  t o  a l l ow t h e  l i a b l e  
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spouse t o  escape a p e r f e c t l y  proper  l i a b i l i t y .  The c la imant  

spouse may have v igo rous ly  pursued t h e  respondent spouse 

b u t  s t i l l  f a i l e d  t o  enforce  t h e  o r d e r ,  o r  may n o t  have 

known how t o  l o c a t e  him o r  h e r .  She o r  he may have only 

been a b l e  t o  s u r v i v e  wi thout  t h e  suppor t  payments by 

borrowing o r  by d e p l e t i n g  h e r  o r  h i s  c a p i t a l .  We th ink  t h a t  

t h e  proposed c o u r t  should have a d i s c r e t i o n a r y  power t o  d i s -  

charge a l l  o r  p a r t  of t h e  a r r e a r s  under an o rde r  o f  suppor t .  

I n  our  Working Paper we t e n t a t i v e l y  recommended t h a t  

wi thout  l eave  of t h e  c o u r t  no enforcement proceedings should 

be permi t ted  i n  r e s p e c t  of a r r e a r s  which a r e  more than one 

yea r  o l d .  The On ta r io  Law Reform Commission was very 

c r i t i c a l  of such a r u l e .  I t  s a i d :  

Such a r u l e  improperly r eve r se s  t h e  normal onus. 
While it may be f a i r  i n  p a r t i c u l a r  cases  f o r  t h e  
c o u r t  t o  r e l i e v e  a g a i n s t  accumulated a r r e a r s ,  it 
i s  q u i t e  ano the r  ma t t e r  t o  r e q u i r e  a dependent 
spouse t o  apply f o r  l eave  of t h e  cou r t  t o  en fo rce  
a v a l i d  maintenance order .  An o rde r  reducing 
o r  e l i m i n a t i n g  a r r e a r s  of  maintenance c o n s t i t u t e s  
e x t r a o r d i n a r y  r e l i e f  and i n  e s t a b l i s h i n g  e n t i t l e -  
ment t o  such an o r d e r  t h e  onus should always be 
borne by t h e  p a r t y  a g a i n s t  whom t h e  o r i g i n a l  o rde r  
was made. 

And one Commissioner would n o t  g ive  t h e  cou r t  any power t o  

r e l i e v e  a g a i n s t  a r r e a r s .  On the  o t h e r  hand, t h e  recommen- 

d a t i o n  of t h e  Law Commission f o r  England and Wales a t  p .  4 5  

of Law Com. No. 2 5 ,  Report on F inanc ia l  Prov is ions  i n  

Matrimonial Proceedings was s i m i l a r  t o  t h a t  i n  our  Working 

Paper and was embodied i n  s ec .  23 of t h e  ~ a t r i m o n i a l  Causes 

Act ,  1973 (U.K.). 

We recognize  t h e  s t r e n g t h  o f  t h e  Ontar io  Commission's 

argument. However, f o r  t h e  reasons we have given i n  

suppor t  of a power t o  r e l i e v e  aga ins t  a r r e a r s  and because 



of t h e  s e r i o u s  ha rdsh ip  which may be imposed upon a  

husband o r  w i f e  by sudden c o l l e c t i o n  measures f o r  a  l a r g e  

sum of money, we recommend t h a t ,  wi thout  l eave  of t he  c o u r t  

which g r a n t e d  t h e  o r d e r  of suppor t ,  no proceedings s h a l l  be 

t aken  f o r  t h e  c o l l e c t i o n  of a r r e a r s  which a r e  more than one 

y e a r  o l d .  I f  t h e r e  i s  a  danger t h a t  t h e  husband o r  w i f e  

w i l l  abscond o r  t a k e  s t e p s  t o  impede c o l l e c t i o n ,  t h e  c o u r t  

should  be a b l e  t o  g r a n t  l eave  ex p a r t e ,  b u t  i n  t h a t  even t  -- 

t h e  proceeds  should be he ld  u n t i l  he o r  she has been given 

an oppor tun i ty  t o  argue t h e  m e r i t s  of t he  l eave .  

What should happen t o  a r r e a r s  i f  t h e  spouse r ece iv ing  

suppor t  d i e s ?  I t  may be f e l t  t h a t  t h e  r i g h t  t o  en fo rce  an 

o r d e r  of  suppor t  i s  s o  pe r sona l  t h a t  i t  should n o t  pass  t o  

t h e  e s t a t e ;  obviously  it can no longer provide f o r  t he  

suppor t  of t h e  person f o r  whom it was designed.  However, 

w e  do n o t  t h i n k  t h a t  t h e  husband o r  wi fe  should have an 

a d d i t i o n a l  i n c e n t i v e  t o  t r y  t o  de l ay  payment t o  a  spouse 

who i s  e l d e r l y  and i n  poor h e a l t h  and whose dea th  i s  l i k e l y ,  

and i f  suppor t  i s  withheld  it may w e l l  be t h a t  t h e  e s t a t e  

w i l l  be r e s p o n s i b l e  f o r  d e b t s  i ncu r r ed  because it was n o t  

forthcoming.  The dea th  should n o t  make any d i f f e r e n c e  i n  

t h e  law a p p l i c a b l e  t o  t h e  a r r e a r s ,  though it may a f f e c t  

t h e  d i s p o s i t i o n  which t h e  c o u r t  makes i n  a  p a r t i c u l a r  case .  

Then what should happen i f  t h e  spouse l i a b l e  under t h e  

o r d e r  d i e s ?  Under our  p rev ious  recommendations t h e  o rde r  

w i l l  come t o  an end,  bu t  t h e  ques t ion  of a r r e a r s  remains. 

We t h i n k  t h a t  much t h e  same p rov i s ions  should apply;  t h a t  

t h e  a r r e a r s  accumulated wi th in  t h e  year  preceding t h e  dea th  

should be a  d e b t  o f  t h e  e s t a t e ;  and t h a t  t h e  Court should 

have power t o  d e c l a r e  o l d e r  a r r e a r s  t o  be a  d e b t  a s  we l l .  



(iii) Recommendation 

We will now make our recommendations about variation 

of orders of support in the Supreme Court and about en- 

forcement of arrears. 

Recommendation #23 

T h a t  t h e  p r o p o s e d  A c t  make p r o v i s i o n  f o r  t h e  
v a r i a t i o n  o f  o r d e r s  o f  s u p p o r t  a s  f o l l o w s :  

( 1 )  Where i t  i s  s a t i s f i e d  t h a t ,  s i n c e  t h e  
m a k i n g  o f  an o r d e r  o f  s u p p o r t ,  

( a )  t h e r e  h a s  b e e n  a  m a t e r i a l  change  i n  t h e  
c i r c u m s t a n c e s  o f  e i t h e r  p a r t y ,  o r  

f b l  m a t e r i a 2  e v i d e n c e  i s  a v a i l a b l e  w h i c h  
was n o t  p r e v i o u s l y  b e f o r e  t h e  c o u r t ,  

t h e  c o u r t  may, on  t h e  a p p l i c a t i o n  o f  e i t h e r  
p a r t y ,  

I c )  v a r y ,  d i s c h a r g e  o r  t e m p o r a r i Z y  s u s p e n d  
and a g a i n  r e v i v e  t h e  o r d e r  o r  any  o f  
i t s  t e r m s ,  

I d )  r e l i e v e  t h e  p e r s o n  a g a i n s t  whom t h e  o r d e r  
was made from t h e  payment  o f  p a r t  o r  
a22 o f  t h e  a r r e a r s  o r  any  i n t e r e s t  due  
t h e r e o n ,  and 

( e l  make s u c h  o t h e r  o r d e r  p e r m i t t e d  b y  
Recommendations 1 7 ,  1 8 ,  2 0 ,  2 1  and 2 2  a s  
t h e  c o u r t  c o n s i d e r s  a p p r o p r i a t e  i n  
t h e  c i r c u m s t a n c e s .  

( 2 1  I n  d e c i d i n g  t h e  a p p l i c a t i o n ,  t h e  c o u r t  s h a l l  
h a v e  r e g a r d  t o  a l l  t h e  c i r c u m s t a n c e s  r e l a t i n g  
t o  t h e  f i n a n c i a l  p o s i t i o n s  o f  t h e  p a r t i e s ,  i n -  
c l u d i n g  t h o s e  f a c t o r s  l i s t e d  i n  s u b - p a r a g r a p h s  
( a )  t o  f j l  o f  Recommendation 6'5. 

( 3 )  T h i s  s e c t i o n  i s  s u b j e c t  t o  Recommendat ion  # 2 0 .  



Recommendation # 2 4  

T h a t  t h e  p r o p o s e d  A c t  make p r o v i s i o n  w i t h  r e g u r d  
t o  t h e  e n f o r c e m e n t  o f  a r r e a r s  a s  f o l l o w s :  

( 1 )  Payment o f  a n  amount due  and u n p a i d  u n d e r  an 
o r d e r  o f  s u p p o r t  may b e  e n f o r c e d  i n  t h e  same 
manner  a s  payment  o f  an amount due  and u n p a i d  
u n d e r  a  judgment  o f  t h e  c o u r t  w h i c h  made t h e  
o r d e r  o f  s u p p o r t .  

( 2 )  E x c e p t  w i t h  l e a v e  o f  t h e  c o u r t  r e f e r r e d  t o  i n  
s u b s e c t i o n  ( I ) ,  a  p a r t y  i s  n o t  e n t i t l e d  t o  
e n f o r c e  t h e  payment  o f  an amount due u n d e r  an 
o r d e r  o f  s u p p o r t  w h i c h  became due more t h a n  
t w e l v e  m o n t h s  p r i o r  t o  t h e  commencement o f  t h e  
e n f o r c e m e n t  p r o c e e d i n g  o r  s t e p .  

( 3 )  Leave  s h a l l  n o t  be  g r a n t e d  e x  parte u n d e r  s u b s e c t i o n  
( 2 )  u n l e s s  t h e  c o u r t  i s  s a t s f i e d  t h a t  t h e  p a r t y  
l i a b l e  u n d e r  t h e  o r d e r  o f  s u p p o r t  i s  Z i k e Z y  t o  
a t t e m p t  t o  remove h i m s e l f  o r  h i s  p r o p e r t y  from 
t h e  p r o v i n c e .  

( 4 )  On an a p p l i c a t i o n  f o r  t h e  l e a v e  r e q u i r e d  u n d e r  
s u b s e c t i o n  ( 2 ) ,  t h e  c o u r t  may 

f a )  r e f u s e  l e a v e ,  

( b )  g r a n t  l e a v e  s u b j e c t  t o  s u c h  r e s t r i c t i o n s  
and c o n d i t i o n s  a s  t h e  c o u r t  t h i n k s  p r o p e r ,  
o r  

( c )  d i s c h a r g e  t h e  a r r e a r s  i n  w h o l e  o r  i n  
p a r t y .  

(5) Where l e a v e  t o  e n f o r c e  i s  g r a n t e d  e x  p a r t e ,  
n o  money p a i d  i n t o  c o u r t  o r  r e c e i v e d  by a  
s h e r i f f  i n  r e s p e c t  o f  any  p e r i o d  more t h a n  
t w e l v e  m o n t h s  p r i o r  t o  t h e  b r i n g i n g  o f  t h e  
e n f o r c e m e n t  p r o c e e d i n g  s h a l l  b e  pa id  o u t  
u n t i t  t h e  o t h e r  p a r t y  h a s  b e e n  g i v e n  n o t i c e  
and a f f o r d e d  a n  o p p o r t u n i t y  t o  be  h e a r d  
on t h e  m e r i t s  o f  t h e  e n f o r c e m e n t .  

Recommendation #25 

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  f o r  t h e  d e a t h  o f  
a  p a r t y  t o  an o r d e r  o f  s u p p o r t  a s  f o l l o w s :  

( 1 )  Upon t h e  d e a t h  o f  t h e  p a r t y  l i a b l e  u n d e r  an 
order  of s u p p o r t  



( a )  ari u n p a i d  amount w h i c h  became due  n o t  
more t h a n  one  y e a r  b e f o r e  d e a t h  i s  a  d e b t  
o f  t h e  e s t a t e  o f  t h e  d e c e a s e d  p a r t y ,  and 

( b )  upon  t h e  a p p z i c a t i o n  o f  t h e  o t h e r  p a r t y ,  
t h e  c o u r t  may o r d e r  t h a t  t h e  w h o l e  o r  any  
p a r t  o f  an u n p a i d  amount w h i c h  became due  
more t h a n  t w e l v e  months  b e f o r e  d e a t h  i s  a 
d e b t  o f  t h e  e s t a t e  o f  t h e  d e c e a s e d .  

( 2 )  Payment  o f  a n  u n p a i d  amount w h i c h  i s  due  t o  a  
p a r t y  u n d e r  an o r d e r  b f  s u p p o r t  a t  t h e  d a t e  o f  
h i s  d e a t h  may b e  e n f o r c e d  b y  t h e  p e r s o n a 2  
r e p r e s e n t a t i v e  o f  h i s  e s t a t e .  

3 .  Summary Orders of Support  

( a )  Need f o r  Summary Procedure 

P a r t  4 of  t h e  Domestic Re la t ions  Act (A lbe r t a )  p rov ides  

a summary procedure by which a married woman may apply t o  

a "mag i s t r a t e "  f o r  "maintenance" f o r  h e r s e l f  o r  f o r  c h i l d r e n ,  

o r  f o r  bo th ,  and upon proclamation of S . A .  1977, c .  6 4  it 

w i l l  make t h e  procedure a v a i l a b l e  t o  a husband a s  we l l .  Orders 

i n  Counci l  under s e c .  4 of t h e  Family Court  Act ( A l b e r t a )  

con fe r  j u r i s d i c t i o n  on Family Court judges t o  hea r  t h e s e  

a p p l i c a t i o n s  and some P rov inc i a l  Court judges h e a r  them 

where t h e r e  a r e  no Family Court judges. The f i r s t  ques t ion  

i s  whether t h e r e  should be a summary procedure f o r  

a p p l i c a t i o n s  f o r  suppor t .  

The procedure  under P a r t  4 i s  s i m i l a r  t o  t h a t  exe rc i sed  

by m a g i s t r a t e s  i n  England where i t  was in t roduced  t o  prov ide  

summary r e l i e f  f o r  d e s e r t e d  wives and c h i l d r e n  who might be 

expected t o  be ,  and predominantly were, people of low income 

and l i t t l e  o r  no p rope r ty .  The procedure has se rved  a 

s i m i l a r  purpose h e r e ,  and i n  add i t i on  provides  t h e  govern- 

ment wi th  a means of recovery of money pa id  t o  wives and 

c h i l d r e n  by way of s o c i a l  allowance. 



Some c o n s i d e r a t i o n s  might sugges t  t h a t  a  summary 

procedure  f o r  suppor t  i s  no longer  neces sa ry .  S o c i a l  a s s i s -  

t a n c e  prov ides  qu ick  f i n a n c i a l  h e l p  and has reduced the  

number of ca ses  i n  which a  wi fe  needs quick r e l i e f  a g a i n s t  

h e r  husband. Formal proceedings  i n  t h e  Supreme Court  can 

p rov ide  qu ick  r e l i e f  i n  t h e  form of i n t e r i m  o r d e r s .  The 

cheapness and quickness  of a  summary procedure may prec lude  

arrangements f o r  f u r n i s h i n g  proper  f i n a n c i a l  informat ion t o  

t h e  c o u r t  and may t h e r e f o r e  m i l i t a t e  a g a i n s t  f a i r n e s s .  

Neve r the l e s s ,  we th ink  t h a t  a  summary procedure should be 

a v a i l a b l e .  Some wives s t i l l  need a  quick and inexpensive 

remedy a v a i l a b l e  l o c a l l y  under a  procedure which has a  

minimum number of s t e p s  and which can ,  i f  necessary ,  be 

fol lowed wi thout  l e g a l  r e p r e s e n t a t i o n .  We t h i n k  a l s o  t h a t  

t h e r e  a r e  ca ses  i n  which t h e  a v a i l a b i l i t y  of a  proceeding 

f o r  a  l i m i t e d  and poss ib ly  temporary o b j e c t i v e  may postpone,  

o r  even avoid ,  t h e  f i n a l  breakdown of t h e  marr iage r e l a t i o n -  

s h i p .  For t h e s e  r ea sons ,  we t h i n k  t h a t  t h e  Family Court  should 

cont inue  t o  have j u r i s d i c t i o n  t o  g r a n t  summary o r d e r s  of suppor t  

under a  summary procedure ,  and t h a t  judges o f  t h e  p r o v i n c i a l  

Court  should have j u r i s d i c t i o n  t o  do s o  when judges of t h e  

Family Court  a r e  n o t  a v a i l a b l e .  We t h i n k ,  however, t h a t  t h e  

l i m i t a t i o n s  i n h e r e n t  i n  a  summary procedure must be recognized:  

it should be r e s t r i c t e d  t o  f a i r l y  narrow i s s u e s  of f a c t  and 

law; remedies under it should be  l i m i t e d ;  and an o r d e r  made 

under i t  should be s u b j e c t  t o  being superseded by an o rde r  

made by t h e  Supreme Court under t h e  more e l a b o r a t e  procedures 

o f  t h a t  c o u r t .  We th ink  a l s o  t h a t  t h e  summary procedure 

should make p rov i s ion  f o r  b e t t e r  f i n a n c i a l  in format ion .  

P a r t  4 of t h e  Domestic Re la t ions  Act a l lows a  wi fe  t o  

apply on behalf  of  t h e  c h i l d r e n  of h e r s e l f  and the  husband, 

and it a l lows  a divorced wi fe  t o  apply on beha l f  of t he  

l e g i t i m a t e  c h i l d r e n  of h e r s e l f  and h e r  divorced husband. We 

a r e  n o t  i n  a  p o s i t i o n  t o  d e a l  i n  t h i s  Report wi th  t h e  sub- 

s t a n t i v e  law of suppor t  between p a r e n t  and c h i l d ,  though we 



hope t o  d o  s o  a t  a l a t e r  t i m e .  We w i l l  however recommend h e r e  

t h a t  t h e  p r o p o s e d  summary p r o c e d u r e  a l l o w  c l a i m s  on b e h a l f  

o f  c h i l d r e n  s o  a s  t o  a v o i d  a l e g a l  s i t u a t i o n  u n d e r  which 

P a r t  4 o f  t h e  Domest ic  R e l a t i o n s  A c t  would a p p l y  t o  a p p l i c a -  

t i o n s  on b e h a l f  of c h i l d r e n  w h i l e  a d i f f e r e n t  summary p r o c e d u r e  

would a p p l y  t o  a p p l i c a t i o n s  on b e h a l f  o f  w ives  and  husbands .  

I f  a u n i f i e d  f a m i l y  c o u r t  i s  e s t a b l i s h e d ,  w e  t h i n k  

t h a t  a summary p r o c e d u r e  w i l l  cont inue t o  be  n e c e s s a r y .  

However, i n  t h a t  e v e n t  t h e  n a t u r e  and c h a r a c t e r i s t i c s  o f  t h e  

new c o u r t  may w e l l  r e q u i r e  changes  i n  t h e  summary p r o c e d u r e  

and t h e  recommendat ions which w e  w i l l  now make, a n d  any 

summary p r o c e d u r e  which i s  a d o p t e d ,  s h o u l d  t h e n  b e  r e v i e w e d .  

Recommendation # 2 6  

( 1 )  T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  f o r  summary 
o r d e r s  o f  s u p p o r t  a s  f o l Z o w s :  

( a )  e i t h e r  p a r t y  t o  a  m a r r i a g e  may a p p l y  
f o r  a  summary o r d e r  o f  s u p p o r t  on  b e h a l f  
o f  t h e  c h i l d r e n  o f  t h e  p a r t i e s ,  on  b e h a l f  
o f  h e r s e l f  o r  h i m s e l f ,  o r  b o t h .  

( b )  The a p p l i c a t i o n  s h a l l  be  made 

( i )  t o  a  j u d g e  o f  t h e  Fami ly  C o u r t  
upon whom t h e  L i e u t e n a n t  G o v e r n o r  
i n  C o u n c i l  c o n f e r s  o r  h a s  c o n f e r r e d  
j u r i s d i c t i o n  u n d e r  s e c t i o n  4 o f  t h e  
Fami ly  C o u r t  A c t ,  o r  

( i i )  i f  a  judge  d e s c r i b e d  i n  s u b - p a r a g r a p h  
( i l  i s  n o t  a v a i l a b z e ,  t o  a  j u d g e  o f  
t h e  P r o v i n c i a l  C o u r t  s i t t i n g  a s  a  
j u d g e  o f  t h e  Fami ly  C o u r t  f o r  t h e  
p u r p o s e  o f  t h e  p r o c e e d i n g s .  

( 2 )  T h a t  t h e  Fami ly  C o u r t  A c t  b e  amended b y  a d d i n g  
t h e  f o l l o w i n g  words  a t  t h e  e n d  o f  s u b - p a r a g r a p h  
( a )  o f  s e c t i o n  4 ( 1 ) :  

and a p p l i c a t i o n s  u n d e r  P a r t s  3 ,  4 and 
5 o f  t h e  M a t r i m o n i a l  S u p p o r t  A c t .  



( b )  Law a p p l i c a b l e  t o  Summary Proceedings 

The law which a p p l i e s  t o  a p p l i c a t i o n s  t o  t h e  Supreme 

Court  i n  proceedings  f o r  alimony under P a r t  3 of t h e  Domestic 

Re la t ions  Act (A lbe r t a )  is d i f f e r e n t  from t h e  law which 

a p p l i e s  t o  a p p l i c a t i o n s  t o  t h e  Family Court  f o r  maintenance 

under P a r t  4 .  I n  t h e  Supreme Cour t ,  t h e  a p p l i c a n t  must be  

a b l e  t o  show t h a t  she  o r  he i s  e n t i t l e d  t o  j u d i c i a l  separa-  

t i o n  o r  r e s t i t u t i o n  of con juga l  r i g h t s  ( i - e . ,  t h a t  t h e  

respondent  has committed one of a number of matrimonial  

o f f e n c e s ) ;  and the  c la im may be b a r r e d  i f  t h e  a p p l i c a n t  has  

h e r s e l f  o r  himself  committed a matr imonial  o f fence .  I n  t h e  

Family Court  t h e  a p p l i c a n t  must show t h a t  she has been 

d e s e r t e d  by h e r  husband o r  t h a t  she  i s  l i v i n g  a p a r t  from him 

on account  of h i s  c r u e l t y  o r  h i s  u n j u s t i f i e d  n e g l e c t  t o  

supply h e r  w i th  n e c e s s a r i e s .  Her a d u l t e r y  i s  a t  p r e s e n t  a 

b a r ,  b u t  upon t h e  proclamat ion of S.A. 1977, c .  6 4 ,  it w i l l  

cease  t o  be. Under s e c t i o n  23 t h e  Supreme Court has  power 

i n  c a s e  of n u l l i t y  (and a f t e r  d ivo rce  i f  p r o v i n c i a l  l e g i s -  

l a t i o n  can s o  prov ide)  t o  s ecu re  o r  o r d e r  payment of such 

p e r i o d i c  sums "a s  t h e  Court  c o n s i d e r s  reasonable  having 

r ega rd  t o  t h e  f o r t u n e ,  i f  any, of t h a t  o t h e r  p a r t y ,  t h e  

a b i l i t y  t o  pay of t h e  p a r t y  a g a i n s t  whom t h e  o rde r  i s  made, 

and t h e  conduct of  both  p a r t i e s " ;  t h e  A c t  g i v e s  no d i r e c t i o n  

t o  t h e  c o u r t  about  t h e  s t anda rd  by which t h e  c o u r t  should dec ide  

t h e  amount of alimony i n  a proceeding f o r  alimony a lone .  Under 

s e c .  27 t h e  Family Court judge has  power t o  make an o r d e r  f o r  

such p e r i o d i c  payments " a s  t h e  m a g i s t r a t e  cons ide r s  reasonable  

having r ega rd  t o  t h e  means o f  bo th  t h e  husband and wi fe . "  

W e  have a l r eady  made recommendations i n  P a r t s  I1 and 

I11 of  t h i s  Report about t h e  n a t u r e  and purpose of t h e  

suppor t  o b l i g a t i o n  between husband and w i f e  and about  i t s  

commencement and d u r a t i o n .  These recommendations a r e  

s u f f i c i e n t l y  g e n e r a l  i n  t h e i r  terms t o  apply t o  summary 

a p p l i c a t i o n s  f o r  o r d e r s  of  suppor t ,  b u t  w e  w i l l  a t  t h i s  
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p o i n t  make a formal  recommendation t o  make i t  c l e a r  t h a t  

t hey  a r e  in tended  t o  do s o .  Because t h e  proposed Act w i l l  

n o t  a t  t h i s  t ime d e a l  wi th  t h e  s u b s t a n t i v e  law r e l a t i n g  t o  

t h e  p a r e n t a l  du ty  of suppor t ,  however, it w i l l  be necessary 

a t  t h i s  p o i n t  t o  b r i n g  forward from P a r t  4 of t he  Domestic 

Re la t ions  Act t h e  s t anda rd  by which suppor t  f o r  a c h i l d  i s  

t o  be de te rmined ,  i . e . ,  t h a t  t h e  amount i s  t o  be such a s  

t h e  judge c o n s i d e r s  reasonable  having regard  t o  t h e  means 

of t h e  p a r e n t .  

111 T h a t  t h e  taw a s  p r o p o s e d  i n  Recommendat ions  
1 t o  9 i n c z u s i v e  appZy t o  p r o c e e d i n g s  f o r  summary 
o r d e r s  o f  s u p p o r t  i n  f a v o u r  o f  a  p a r t y  t o  a  m a r r i a g e .  

1 2 1  T h a t  t h e  amount awarded f o r  t h e  s u p p o r t  o f  
a  c h i l d  u n d e r  t h e  summary p r o c e d u r e  b e  
s u c h  amount  a s  t h e  judge c o n s i d e r s  r e a s o n a b l e  
h a v i n g  r e g a r d  t o  t h e  means o f  t h e  r e s p o n d e n t .  

( c )  Powers of c o u r t  of Summary Procedure 

(i) General  

We s a i d  a t  p .  107 t h a t  w e  th ink  t h a t  t h e  summary 

procedure  should be  r e s t r i c t e d  t o  f a i r l y  narrow i s s u e s  of 

f a c t  and law, t h a t  t h e  remedies under it should be l i m i t e d ,  

and t h a t  an o r d e r  made under it should be s u b j e c t  t o  being 

superseded by an o r d e r  made by the  Supreme Court  under t h e  

more e l a b o r a t e  procedures  of t h a t  c o u r t .  We gave a s  our  

reason f o r  t h e  r e s t r i c t i o n s  t h e  l i m i t a t i o n s  i n h e r e n t  i n  a 

summary procedure .  An a d d i t i o n a l  reason which i s  r e l e v a n t  

h e r e  i s  t h a t  sec. 96 of t h e  B r i t i s h  North America Act 

imposes c o n s t i t u t i o n a l  l i m i t a t i o n s  on t h e  powers which can 

be confer red  upon p r o v i n c i a l l y  appointed judges .  Because of 

t h e s e  c o n s i d e r a t i o n s  we do n o t  recommend t h a t  t h e  c o u r t  of  

summary procedure  have power t o  o rder  lump sum payments, t h e  
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t r a n s f e r  of  p r o p e r t y ,  o r  any form of s e c u r i t y  f o r  payment, 

a l l  of which would be a v a i l a b l e  i n  t h e  Supreme Court .  The 

c o u r t  of  summary procedure would, of  course ,  have t o  have 

t h e  power t o  o r d e r  p e r i o d i c  payments, and we s e e  no need t o  

impose a  l i m i t a t i o n  on t h a t  power. 

(ii) Agreements a s  t o  suppor t  

The f a c t  t h a t  t h e r e  is  an agreement between a  husband 

and wi fe  d e a l i n g  w i t h  suppor t  does n o t  a f f e c t  t h e  needs o f  

a  w i f e  o r  husband. The c o u r t  of summary procedure should 

t h e r e f o r e  have power t o  make an o r d e r  even i f  t h e r e  i s  

such an agreement. W e  do n o t  t h i n k ,  however, t h a t  it should 

have power t o  v a r y ,  d i s cha rge  o r  suspend t h e  agreement it- 

s e l f ;  t h a t  can more a p p r o p r i a t e l y  be done,  and it may be 

t h a t  under t h e  c o n s t i t u t i o n  i t  can on ly  be done, by t h e  

Supreme Court  a f t e r  formal p roceedings .  

(iii) V a r i a t i o n  and a r r e a r s  

The c o u r t  of summary procedure  should have t h e  same 

powers of v a r i a t i o n  over summary o r d e r s  of suppor t  a s  t h e  

Supreme Court  has  ove r  Supreme Court  o r d e r s ,  and t h e  same 

p r o v i s i o n s  wi th  r e s p e c t  t o  t h e  e f f e c t  of t h e  dea th  o f  a  

p a r t y  should apply.  

( i v )  Costs  

The power of t h e  Family Court  t o  award c o s t s  i n  

summary proceedings  f o r  suppor t  depends upon s e c s .  7 4 4  and 

772 of t h e  Criminal  Code (Canada) which, being included i n  

P a r t  X X I V  of  t h e  Code, a r e  made a p p l i c a b l e  by sec .  31 of 

t h e  Domestic Re la t ions  Act (A lbe r t a )  t o  summary proceedings 

f o r  maintenance under P a r t  4 .  The power i s  t o  award only a  

number of s p e c i f i e d  c o s t s  t o  t h e  c o u r t ,  peace o f f i c e r s ,  

witnesses and i n t e r p r e t e r s  and does n o t  i nc lude  any al lowance 

f o r  l awyers '  f e e s .  We understand t h a t  i n  p r a c t i c e  t h e  
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power i s  r a r e l y  i f  e v e r  used.  The nex t  ques t ion  i s  whether 

t h e  proposed Act should g i v e  the  c o u r t  of summary procedure 

power t o  award c o s t s  and whether t h a t  power should extend 

t o  s o l i c i t o r s '  f e e s .  The answer t o  t h e  q u e s t i o n  could w e l l  

have an impor tan t  e f f e c t  on t h e  n a t u r e  of t h e  summary 

proceedings .  

We a r e  most anxious  t h a t  t h e  summary proceedings  be 

inexpens ive .  To r e q u i r e  one pa r ty  t o  reimburse t h e  o t h e r  

f o r  expenses which would have been incu r r ed  anyway would 

n o t  i n c r e a s e  t h e  t o t a l  c o s t  of  t h e  proceedings ,  b u t  t o  

r e q u i r e  him t o  re imburse  t h e  o t h e r  f o r  a  l awyer ' s  f e e s  i s  

l i k e l y  t o  encourage t h e  employment of lawyers and w i l l  

i n c r e a s e  t h e  c o s t  of  t hose  proceedings i n  which lawyers 

would n o t  o therwise  be r e t a i n e d .  That i s  an impor tan t  

c o n s i d e r a t i o n ;  b u t  t h e r e  a r e  o t h e r s .  The c o u r t  o f  summary 

procedure w i l l  be a  c o u r t  of law and a  p a r t y  may have a s  

much need of l e g a l  adv ice  and r e p r e s e n t a t i o n  t h e r e  a s  i n  

ano the r  c o u r t ;  suppor t  s e r v i c e s  a t tached  t o  t h e  c o u r t  can 

g i v e  h e l p  b u t  t h a t  h e l p  w i l l  n o t  always be adequate .  We 

t h e r e f o r e  t h i n k  t h a t  f a i r n e s s  between p a r t i e s  w i l l  some- 

t i m e  r e q u i r e  t h e  award of c o s t s  inc lud ing  lawyers '  f e e s  

and w e  recommend t h a t  t h e  c o u r t  of summary procedure have 

power t o  award them. W e  t h i n k  t h a t  t h e  l e v e l  should be  

kep t  low, b u t  would l eave  it t o  be e s t a b l i s h e d  by r u l e s  

o r  r e g u l a t i o n .  While w e  would no t  expec t  t h e  c o u r t  t o  

award c o s t s  f r e q u e n t l y ,  we th ink  t h a t  t h a t  should be a  

ma t t e r  f o r  t h e  judges. 

( v )  I n t e r i m  Re l i e f  

I n  g e n e r a l ,  w e  do n o t  t h ink  it d e s i r a b l e  t h a t  a c o u r t  

of summary procedure should g r a n t  i n t e r i m  r e l i e f ;  i ts  

func t ion  i s  t o  d i spose  o f  t h e  whole a p p l i c a t i o n  qu ick ly .  

However, t h e r e  w i l l  be c a s e s  i n  which f o r  one reason o r  

ano the r ,  j u s t i c e  w i l l  r e q u i r e  an adjournment and i n  some 
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of those cases interim relief will be necessary. We will 

accordingly recommend that the court of summary procedure 

have jurisdiction to grant it. 

(vi) Recommendations 

We will now make recommendations about the powers to 

be exercised by the court of summary procedure. 

Recommendation #28 

T h a t  t h e  p r o p o s e d  A c t  c o n f e r  powers  upon  t h e  c o u r t  
o f  summary p r o c e d u r e  a s  f o l l o w s :  

( 1 )  I n  p r o c e e d i n g s  u n d e r  t h e  P a r t  o f  t h e  p r o p o s e d  
A c t  p r o v i d i n g  f o r  summary o r d e r s  o f  s u p p o r t  
t h e  c o u r t  may 

( a )  o r d e r  a  p a r t y  t o  a  m a r r i a g e  t o  make p e r i o d i c  
p a y m e n t s  f o r  s u p p o r t  t o  o r  f o r  t h e  b e n e f i t  
o f  t h e  o t h e r  p a r t y  o r  o f  a  c h i l d  o f  t h e  
p a r t i e s ,  commencing o n  o r  a f t e r  t h e  d a t e  o f  
t h e  f i l i n g  o f  t h e  a p p l i c a t i o n  and c o n t i n u i n g  
f o r  a n  i n d e f i n i t e  o r  l i m i t e d  p e r i o d  o r  u n t i l  
t h e  h a p p e n i n g  o f  a  s p e c i f i e d  e v e n t ,  

f b )  e x e r c i s e  w i t h  r e s p e c t  t o  a  summary o r d e r  o f  
s u p p o r t  t h e  same p o w e r s  f o r  t h e  v a r i a t i o n ,  
d i s c h a r g e  o r  s u s p e n s i o n  t h e r e o f  a s  t h e  
Supreme .Court  may e x e r c i s e  w i t h  r e s p e c t  t o  
a n  o r d e r  o f  t h a t  c o u r t ,  

( c )  o r d e r  a  p a r t y  t o  pay s u c h  c o s t s ,  i n c l u d i n g  
s o l i c i t o r * s l  f e e s ,  a s  t h e  r u l e s  p r e s c r i b e ,  

( d )  when g r a n t i n g  an a d j o u r n m e n t  o f  a n  a p p l i c a -  
t i o n  make e i t h e r  o r  b o t h  o f  t h e  f o l l o w i n g  
o r d e r s  : 

( i )  a n  o r d e r  r e q u i r i n g  one  p a r t y  t o  t h e  
m a r r i a g e  t o  make p e r i o d i c  payments  
t o  o r  f o r  t h e  b e n e f i t  o f  t h e  o t h e r  
p a r t y  u n t i l  t h e  a p p l i c a t i o n  o r  an 
appeaZ i s  d i s p o s e d  o f ,  and 

( i i )  an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  
m a r r i a g e  t o  make a  payment  o r  p a y m e n t s  
t o  o r  f o r  t h e  b e n e f i t  o f  t h e  o t h e r  p a r t y  
on  a c c o u n t  o f  n e c e s s a r y  d i s b u r s e m e n t s  



o f  and i n c i d e n t a l  t o  t h e  p r o c e e d i n g  
i n  w h i c h  t h e  a p p Z i c a t i o n  i s  made.  

i e i  make an o r d e r  o f  s u p p o r t  w h e t h e r  o r  n o t  t h e  
p a r t i e s  h a v e  made an a g r e e m e n t  a s  t o  s u p p o r t  
and n o t w i t h s t a n d i n g  any  t e r m  o f  t h e  a g r e e m e n t .  

( d )  Procedure on a p p l i c a t i o n s  

(i) General  

A proceeding f o r  maintenance under P a r t  4 of t he  

Domestic Re la t ions  Act (A lbe r t a )  g i v e s  some o f  t h e  appearance 

of a c r i m i n a l  proceeding,  and i t  has  t h e  f u r t h e r  drawback 

t h a t  i t  i s  l i k e l y  t o  appear t o  t h e  respondent t o  be  b i a sed .  

Under s e c t i o n  2 7 ( 2 ) ,  a j u s t i c e  of t h e  peace,  upon being s a t i s -  

f i e d  by t h e  a p p l i c a n t ' s  a f f i d a v i t  t h a t  t he  husband i s  i n  

breach of h i s  suppor t  o b l i g a t i o n ,  may summons t h e  husband 

t o  appear  b e f o r e  a m a g i s t r a t e .  Then, t h e  summons i s  u s u a l l y  

se rved  by a policeman (though it should be no ted  t h a t  some 

s t e p s  have been taken t o  change t h a t  s i t u a t i o n  i n  Edmonton, 

and t h a t  we have a l r e a d y  made recommendations f o r  change) .  

I f  t h e  respondent  does n o t  appear ,  he i s  a r r e s t e d  under 

war ran t  and brought  be fo re  t h e  c o u r t .  The procedura l  

p rov i s ions  of P a r t s  X X I I I  and XXIV of t h e  Criminal  Code 

(Canada) a r e  i nco rpo ra t ed  except  where they a r e  con t r a ry  

t o  t h e  i n t e n t  of P a r t  4 .  We th ink  t h a t  t h e s e  a s p e c t s  of t h e  

summary procedure should be changed s o  t h a t  i t  w i l l  be much 

more l i k e  an o r d i n a r y  c i v i l  procedure f o r  t h e  a d j u d i c a t i o n  

of d i s p u t e s .  We have concluded t h a t  t h e  i n i t i a t i n g  document 

should s t i l l  be c a l l e d  a summons; i t  i s  a word which i s  

l i k e l y  t o  a t t r a c t  t h e  a t t e n t i o n  of t h e  r e c i p i e n t ,  and i t  i s  

used on a sma l l  c la ims  summons which i s  a f a m i l i a r  c i v i l  

document. We th ink  t h a t  i t s  form and language should make 

it c l e a r  t h a t  t h e r e  i s  no prejudgment of t h e  c a s e .  

Some members o f  our  Board f e e l  t h a t  t h e  w i fe  o r  

husband who a p p l i e s  f o r  a summary o rde r  of suppor t  should 
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be r e q u i r e d  t o  s p e c i f y  i n  t h e  summons t h e  amount claimed f o r  

suppor t  of t h e  a p p l i c a n t  and t h e  amount claimed f o r  any c h i l d  

f o r  whom suppor t  i s  claimed. They b e l i e v e  t h a t  it is proper  

t o  ask t h e  a p p l i c a n t  t o  d i r e c t  h e r  o r  h i s  mind t o  t h e  

amount needed f o r  suppor t ,  and t h a t  i t  i s  on ly  f a i r  t o  t h e  

respondent  t h a t  he o r  she should  be t o l d  t h e  amount f o r  

which he o r  she i s  i n  jeopardy.  They a l s o  t h i n k  t h a t  i n  

some cases  t h e  respondent w i l l  c o n s i d e r  t h e  amount claimed 

t o  be reasonable  and t h a t  he o r  she  w i l l  ag ree  t o  pay it ,  

s o  t h a t  unnecessary c o u r t  hea r ings  w i l l  be avoided and t h e  

p a r t i e s  w i l l  be paying and r e c e i v i n g  under a  d e c i s i o n  made 

by themselves r a t h e r  than one imposed by t h e  c o u r t .  The 

ma jo r i t y  o f  our  Board, however, wh i l e  acknowledging t h e  

f o r c e  of a l l  t h i s ,  t h ink  t h a t  such a  requirement  would 

o f t e n  r e q u i r e  a  d e c i s i o n  t o  be made by a  d e s e r t e d  wi fe  

l ack ing  in format ion  about h e r  husband ' s  income and some- 

t imes  wi thout  exper ience  on which t o  found a  reasonable  

assessment of  h e r  own needs and t h o s e  of t h e  c h i l d r e n .  

Accordingly,  we do n o t  recommend t h e  impos i t ion  of such a  

requi rement .  

Another c h a r a c t e r i s t i c  o f  t h e  p r o t e c t i o n  o rde r  

procedure i s  t h a t  it does n o t  p rov ide  h e l p  f o r  t h e  respondent  

i n  any way. We th ink  th.at t h e  summons should p o i n t  o u t  t o  

t h e  respondent  t h a t  he  has  a  r i g h t  t o  d i s p u t e  t h e  c la im and 

t h a t  it should be accompanied by a  s t a t emen t  o f  t h e  b a s i c  

f a c t s  a l l e g e d  by t h e  a p p l i c a n t  and by a  n o t i c e  adv i s ing  him 

of t h e  s e r v i c e s  a v a i l a b l e  t o  him through t h e  c o u r t .  

We have mentioned t h a t  i f  t h e  respondent  does n o t  

appear  t h e  p r e s e n t  remedy i s  t o  have a  war ran t  i s sued  and 

t o  have t h e  respondent a r r e s t e d  and brought b e f o r e  t h e  c o u r t .  

We th ink  t h a t  t he  remedy should be t h e  remedy usua l ly  

a v a i l a b l e  i n  c i v i l  proceedings ,  namely, t h a t  t h e  c o u r t  have 

power t o  g ive  judgment, i . e . ,  make a  summary o r d e r  of  

suppor t ,  i n  t h e  absence of t h e  respondent .  That  w i l l  enab le  
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t h e  a p p l i c a n t  t o  t a k e  c o l l e c t i o n  proceedings .  

The a p p r o p r i a t e  way t o  commence an a p p l i c a t i o n  f o r  

v a r i a t i o n ,  d i s cha rge  o r  suspension of a  summary o r d e r  of 

suppor t  i s  by n o t i c e ,  and our  recommendation w i l l  s o  

p rov ide .  I f  t h e  a p p l i c a t i o n  is made by t h e  person r e c e i v i n g  

suppor t  i t s  e f f e c t  w i l l  be t o  i n c r e a s e  t h e  amount payable  

and i t  should be accompanied by a  n o t i c e  g iv ing  in format ion  

and by a  s t a t emen t  of  b a s i c  f a c t s  s i m i l a r  t o  those  accom- 

panying t h e  summons which o r i g i n a t e s  t h e  proceedings  f o r  a  

summary o r d e r  of suppor t .  I f  t h e  a p p l i c a t i o n  is made by 

t h e  person l i a b l e  f o r  suppor t  it should be accompanied by 

t h e  more complete s t a t emen t  of  f i n a n c i a l  in format ion  which 

we have p rev ious ly  provided f o r  i n  Recommendation #12.  

Sec t ion  30(1)  o f  t h e  Domestic Re la t ions  Act g i v e s  t h e  

Family Court  a d i s c r e t i o n  t o  hear  a p p l i c a t i o n s  f o r  main- 

tenance under P a r t  4 - i n  camera, and we unders tand t h a t  t h e  c o u r t  

h a b i t u a l l y  does so .  We have r e s e r v a t i o n s  about  a  d e p a r t u r e  

from t h e  s a l u t a r y  r u l e  t h a t  i n  g e n e r a l  c o u r t s  should conduct 

t h e i r  bus ines s  i n  p u b l i c ,  p a r t i c u l a r l y  when a p p l i c a t i o n s  

f o r  suppor t  i n  t h e  Supreme Court  a r e  conducted under t h a t  

r u l e .  We have n o t ,  however, made any i n v e s t i g a t i o n s  which 

would enable  us t o  exp res s  an informed op in ion  on t h e  

s u b j e c t .  We w i l l  t h e r e f o r e  inc lude  a  s i m i l a r  p rov i s ion  i n  

o u r  recommendation and i n  t h e  d r a f t  l e g i s l a t i o n  s o l e l y  

because it now e x i s t s  and w e  do n o t  have a  s u f f i c i e n t  

b a s i s  f o r  a  conc lus ion  t h a t  it should be changed. 

There may be c a s e s  under t h e  summary procedure  which 

could b e t t e r  be disposed of by the  procedures of t h e  Supreme 

Court .  The c o u r t  of  summary procedure should accord ing ly  

have t h e  power t o  o r d e r  t h a t  a  case  be t r a n s f e r r e d  t o  t h e  

Supreme Cour t ,  though t h e  Supreme Court  should have power 

t o  t r a n s f e r  it back i f  i t  becomes apparen t  t h a t  t h e  r e -  

maining i s s u e s  can s u i t a b l y  be d e a l t  wi th  under t h e  summary 



procedure .  

Many of t h e s e  procedural  m a t t e r s  a r e  b e t t e r  d e a l t  w i th  

i n  r u l e s  of  c o u r t  than  i n  a  s t a t u t e .  They a r e ,  however, of 

g r e a t  importance i n  t h e  enforcement system as  we conceive i t .  

W e  propose t o  d e a l  wi th  them i n  d r a f t  r u l e s  i n  a  schedule  t o  

t h e  proposed Act. W e  propose t o  go f u r t h e r  by d r a f t i n g  

sugges ted  forms a s  p a r t  of t h a t  schedule .  We do s o  wi th  

some h e s i t a t i o n  a s  we have no t  d i scussed  the  forms wi th  t h o s e  

who w i l l  have t o  admin i s t e r  t he  system. I t  i s  o u r  hope t h a t  

be fo re  t h e  proposed Act comes i n t o  f o r c e  t h e r e  w i l l  be t ime 

t o  have t h e  whole ques t ion  of r u l e s  of  c o u r t  gone i n t o ,  and 

t h a t  t h e  forms w i l l  r e c e i v e  p a r t i c u l a r  a t t e n t i o n .  We t h i n k ,  

however, t h a t  t h a t  p rocess  should n o t  de lay  t h e  adopt ion of 

a p p r o p r i a t e  l e g i s l a t i o n ,  and we have t h e r e f o r e  d r a f t e d  t h e  

proposed Act i n  such a  way t h a t  it would, i f  adopted,  p rov ide  

t h e  e s s e n t i a l  r u l e s  and forms, bu t  would a l low them t o  be 

r ep l aced  l a t e r .  

Recommendation #29 

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  r u l e s  o f  p r o c e d u r e  
f o r  a p p l i c a t i o n s  f o r  summary o r d e r s  o f  s u p p o r t  
a s  f o l l o w s :  

( 1 )  The c l e r k  o f  t h e  Fami ly  C o u r t  s h a l l  p r o v i d e  
t h e  a p p l i c a n t  f o r  a  summary o r d e r  o f  s u p p o r t  
w i t h  a  summons i n  Form A i n  t h e  S c h e d u l e  t o  t h e  
p r o p o s e d  A c t  o r  s u c h  o t h e r  form a s  may b e  
p r e s c r i b e d  b y  t h e  r u l e s .  

1 2 )  The summons s h a l l  

( a )  r e q u i r e  t h e  r e s p o n d e n t  t o  a p p e a r  b e f o r e  
t h e  c o u r t  a t  a  named t i m e  and p l a c e  f o r  
a  h e a r i n g  on t h e  m e r i t s  o f  t h e  a p p l i c a t i o n  
f o r  a n  o r d e r  o f  summary r e l i e f ,  

( b )  g i v e  n o t i c e  o f  t h e  c l a i m  b e i n g  made,  

( c )  i n f o r m  h i m  t h a t  h e  h a s  t h e  r i g h t  t o  d i s p u t e  
t h e  c l a i m ,  and 



i d )  wurn h im t h a t  i f  he d o e s  n o t  a t t e n d  t h e  
h e a r i n g  t h e  c o u r t  h a s  power t o  make a  
summary o r d e r  o f  s u p p o r t  i n  h i s  a b s e n c e .  

131 The  summons s h a l l  b e  s e r v e d  upon t h e  r e s p o n d e n t  
p e r s o n a Z l y  o r  i n  s u c h  manner a s  t h e  c o u r t  may 
d i r e c t .  

( 4 )  A s t a t e m e n t  .o f  f a c t s  i n  Form B i n  t h e  S c h e d u l e  t o  t h e  
p r o p o s e d  A c t ,  o r  i n  such  o t h e r  form a s  may b e  
p r e s c r i b e d  b y  t h e  r u l e s  s h a l l  b e  s e r v e d  w i t h  
t h e  summons o r  a t  s u c h  o t h e r  t i m e  a s  t h e  c o u r t  
may d i r e c t .  

( 5 )  The  s t a t e m e n t  s h a l l  b e  s i g n e d  b y  t h e  a p p l i c a n t  
and  s h a Z l  s e t  o u t  t h e  f a c t s  upon w h i c h  t h e  
a p p l i c a t i o n  i s  b a s e d  i n s o f a r  a s  t h e  same a r e  
known t o  t h e  a p p l i c a n t ,  i n c Z u d i n g  

l a )  t h e  d a t e  and p l a c e  o f  t h e  m a r r i a g e ;  

f b )  t h e  m a r i t a Z  s t a t u s  o f  t h e  p a r t i e s  a t  t h e  
t i m e  o f  t h e  a p p l i c a t i o n ;  

f c )  w h e t h e r  t h e  p a r t i e s  

f i )  a r e  l i v i n g  s e p a r a t e  and  a p a r t ,  o r  

l i i )  a l t h o u g h  n o t  l i v i n g  s e p a r a t e  and a p a r t ,  
a r e  e x p e r i e n c i n g  m a r i t a l  d i s c o r d  o f  
s u c h  a  d e g r e e  t h a t  t h e y  c a n n o t  
r e a s o n a b l y  b e  e x p e c t e d  t o  l i v e  
t o g e t h e r ;  

I d )  t h e  a g e s  o f  t h e  c h i l d r e n  o f  t h e  p a r t i e s ,  
i f  a n y ;  

( e l  t h e  i n c o m e  o f  t h e  a p p l i c a n t  and w h e t h e r  
t h a t  income  i s  g r o s s  o r  n e t ;  

f f )  t h e  i n c o m e  of t h e  r e s p o n d e n t  a c c o r d i n g  t o  
t h e  b e s t  i n f o r m a t i o n ,  i f  a n y ,  a v a i Z a b Z e  
t o  t h e  a p p z i c a n t ;  and 

f g l  w h e t h e r  o r  n o t  t h e r e  i s  a  s u b s i s t i n g  
a g r e e m e n t  a s  t o  s u p p o r t  b e t w e e n  t h e  
p a r t i e s ;  and 

( 6 )  The  a p p l i c a n t  shaZZ f u r t h e r  c a u s e  t o  b e  s e r v e d  
upon  t h e  r e s p o n d e n t  t o g e t h e r  w i t h  t h e  summons a  
n o t i c e  i n  Form C i n  t h e  S c h e d u l e  t o  t h e  p r o p o s e d  
A c t .  



( 7 )  The n o t i c e  s h a l l  

( a )  c o n t a i n  i n f o r m a t i o n  a s  t o  t h e  r i g h t s  
and o b l i g a t i o n s  o f  t h e  r e s p o n d e n t ,  i n -  
c l u d i n g  n o t i c e  

( i )  o f  t h e  s e r v i c e s  a v a i l a b l e  i n  t h e  
Family Cour t  t o  h im ,  

( i i )  t h a t  he  may f i l e  and r e q u i r e  
f i n a n c i a l  i n f o r m a t i o n  where t h e  
a p p Z i c a n t  has  n o t  a l r e a d y  done 
s o ;  and 

( b )  a d v i s e  him t o  s e e k  l e g a l  a d v i c e  a s  soon  
a s  p o s s i b l e  b e f o r e  t h e  h e a r i n g .  

Recommendation #30 

T h a t  t h e  proposed  Ac t  p r o v i d e  r u l e s  o f  p rocedure  
f o r  a p p l i c a t i o n s  f o r  v a r i a t i o n ,  s u s p e n s i o n  o r  
d i s c h a r g e  o f  summary o r d e r s  o f  s u p p o r t  a s  f o l l o w s :  

( 1 )  The c l e r k  o f  t h e  Family Cour t  shaZZ p r o v i d e  t h e  
a p p l i c a n t  f o r  an o r d e r  f o r  t h e  v a r i a t i o n ,  
s u s p e n s i o n  o r  d i s c h a r g e  o f  a  summary o r d e r  
o f  s u p p o r t  w i t h  a  n o t i c e  i n  Form D i n  t h e  
S c h e d u l e  t o  t h e  proposed Ac t  o r  i n  s u c h  
o t h e r  form a s  may be p r e s c r i b e d  by t h e  r u l e s .  

( 2 )  The n o t i c e  s h a l l  b e  s e r v e d  upon t h e  r e s p o n d e n t  
p e r s o n a l l y  o r  i n  s u c h  manner a s  t h e  c o u r t  may 
d i r e c t .  

(3) I f  t h e  a p p z i c a n t  i s  a  person  r e c e i v i n g  
s u p p o r t  u n d e r  t h e  summary o r d e r  o f  s u p p o r t  
he s h a l l  cause  t o  be  s e r v e d  upon t h e  pe r son  
l i a b l e  a  n o t i c e  i n  Form E i n  t h e  s a i d  S c h e d u l e  
and a  s t a t e m e n t  i n  Form F i n  t h e  s a i d  S c h e d u l e  
o r ,  i n  e i t h e r  c a s e ,  i n  such  o t h e r  form a s  may 
be p r e s c r i b e d  by t h e  r u l e s .  

( 4 )  I f  t h e  a p p l i c a n t  i s  a  person  l i a b l e  f o r  
s u p p o r t  he s h a l l  cause  t o  be  s e r v e d  upon 
t h e  pe r son  r e c e i v i n g  s u p p o r t  a  s t a t e m e n t  
o f  f i n a n c i a l  i n f o r m a t i o n .  

Recommendation #31 

T h a t  t h e  proposed Ac t  make t h e  f o l l o w i n g  p r o v i s i o n s  
w i t h  r egard  t o  t h e  h e a r i n g :  



( 1 )  A t  t h e  h e a r i n g  o f  czn a p p l i c a t i o n  f o r  a  summary o r d e r  
o f  s u p p o r t ,  o r  f o r  v a r i a t i o n ,  d i s c h a r g e  o f  s u s p e n s i o n  
o f  a  summary o r d e r  o f  s u p p o r t  t h e  c o u r t  may 

( a )  make an o r d e r  u n d e r  Recommendat ion  #28, 

( b )  a d j o u r n  t h e  m a t t e r  w i t h  o r  w i t h o u t  p r o v i s i o n  
f o r  i n t e r i m  s u p p o r t  and c o s t s ,  

( c )  d i s m i s s  t h e  a p p Z i c a t i o n ,  o r  

( d )  make an o r d e r  t r a n s f e r r i n g  t h e  a p p l i c a t i o n  t o  t h e  
Supreme C o u r t  i f  i n  i t s  o p i n i o n  i t  may b e  more 
c o n v e n i e n t l y  t r i e d  i n  t h a t  c o u r t .  

( 2 )  The  c o u r t  may make an o r d e r  u n d e r  t h i s  s e c t i o n  
i n  t h e  a b s e n c e  o f  t h e  r e s p o n d e n t  upon p r o o f  t h a t  
t h e  r e s p o n d e n t  h a s  b e e n  d u l y  s e r v e d  w i t h  n o t i c e  
o f  t h e  h e a r i n g .  

( 3 )  The  c o u r t  may i n  i t s  d i s c r e t i o n  h e a r  % camera 
an a p p Z i c a t i o n  r e f e r r e d  t o  i n  s u b s e c t i o n  ( 1 ) .  

( 4 )  A judge  o f  t h e  Supreme C o u r t  may a t  any  t i m e  
make a n  o r d e r  d i r e c t i n g  t h a t  a  p r o c e e d i n g  
t r a n s f e r r e d  t o  t h e  Supreme C o u r t  u n d e r  s u b -  
paragraph  ( d )  o f  s u b s e c t i o n  ( 1 )  b e  t r a n s f e r r e d  
b a c k  and c a r r i e d  on u n d e r  t h e  summary p r o c e d u r e .  

(ii) E f f e c t  of Proceedings f o r  Support  i n  
t h e  Supreme Court 

The i n t e n t i o n  of our  recommendations i s  t h a t  t h e  

summary procedure  w i l l  p rov ide  an inexpensive and e x p e d i t i o u s  

means of d e a l i n g  wi th  a p p l i c a t i o n s  f o r  suppor t  i n  which t h e  

i s s u e s  of f a c t  and law can be s a t i s f a c t o r i l y  d e a l t  w i th  under 

such a procedure.  A summary proceeding,  and even a summary 

o r d e r  o f  suppor t  should no t  (and, i n  d ivorce ,  could n o t )  p rec lude  

proceedings  i n  t h e  Supreme Court d e a l i n g  wi th  suppor t ,  where 

more i s s u e s  can be d e a l t w i t h  and more i n t e r l o c u t o r y  procedures  

a r e  a v a i l a b l e .  

On t h e  o t h e r  hand, the  t h r e a t  of proceedings  i n  t h e  

Supreme Court  should n o t  preclude summary proceedings .  We 

do no t  t h ink  t h a t  a s  a mat te r  o f  law i t  does s o  now, b u t  we 
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th ink  t h a t  t h e  proposed Act should make t h a t  c l e a r .  Only t h e  

making of an o r d e r  of suppor t  by t h e  Supreme Court should 

have t h e  e f f e c t  of vaca t ing  t h e  o rde r  of t h e  cou r t  of summary 

procedure  and dep r iv ing  it of j u r i s d i c t i o n ,  and such an 

o r d e r  should have on ly  p r o s p e c t i v e  e f f e c t .  We e x p e c t ,  of 

cou r se ,  t h a t  a  Family Court  judge i n  a  proper  c a s e  would 

ad journ  an a p p l i c a t i o n  i f  t h e  making of a  Supreme Court  

o r d e r  i s  imminent. 

The e f f e c t  of what we have s a i d  would be t h a t  an 

a p p l i c a n t  f o r  suppor t  who thought  a  summary o rde r  of suppor t  

t o o  n igga rd ly  would be a b l e  t o  commence proceedings i n  t h e  

Supreme Court .  I n  t h e  absence of anything f u r t h e r  t h e  

spouse l i a b l e  f o r  suppor t  who thought a  summary o r d e r  of  

suppor t  t o o  generous would n o t  have a  s i m i l a r  r i g h t .  That  

appears  t o  us t o  be wrong, and we t h e r e f o r e  recommend t h a t  

where a  summary o r d e r  o f  suppor t  has been made, t h e  

respondent  have t h e  r i g h t  t o  apply t o  t h e  Supreme Court  t o  

s e t  a  d i f f e r e n t  amount of  suppor t  payable by him o r  f o r  a  

f i n d i n g  t h a t  he o r  she  i s  n o t  l i a b l e  a t  a l l ,  and t h a t  an 

o r d e r  of  t h e  Supreme Court  made on such an a p p l i c a t i o n  

supersede  t h e  summary o r d e r  of  suppor t .  

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  a s  f o l l o w s :  

1 N o t h i n g  i n  t h i s  p a r t  p r e c l u d e s  an a p p l i c a t i o n  
f o r  s u p p o r t  t o  t h e  Supreme C o u r t  u n d e r  t h e  
D i v o r c e  A c t  ( C a n a d a )  o r  u n d e r  P a r t  2 o f  t h e  
A c t .  

( 2 1  A p e r s o n  Z iabZe  f o r  s u p p o r t  u n d e r  a  summary 
o r d e r  o f  s u p p o r t  may a p p l y  t o  t h e  Supreme 
C o u r t  f o r  

f a )  a n  o r d e r  d e c l a r i n g  t h a t  he i s  n o t  
l i a b l e  f o r  t h e  s u p p o r t  o f  a  p e r s o n  
i n  whose  f a v o u r  t h e  summary o r d e r  o f  
s u p p o r t  was made,  o r  



( b )  an o r d e r  f i x i n g  n d i f f e r e n t  amount  
o f  s u p p o r t .  

( 3 1  The  commencement o f  p r o c e e d i n g s  i n  t h e  
Supreme  C o u r t  i s  n o t  a  b a r  t o  an a p p l i c a t i o n  
f o r  a  summary o p d e r  o f  s u p p o r t  u n l e s s  and  
u n t i l  t h e  Supreme C o u r t  makes  an o r d e r  
g r a n t i n g  o r  d e n y i n g  s u p p o r t  o r  an o r d e r  
u n d e r  s u b s e c t i o n  (2). 

( 4 )  N o t w i t h s t a n d i n g  s u b s e c t i o n  (2), a  sum due  
and owing  u n d e r  a  summary o r d e r  f o r  s u p p o r t  
r e m a i n s  due  and owing u n l e s s  d i s c h a r g e d  b y  
o r d e r  o f  t h e  Supreme C o u r t .  

(iii) Rules of Court 

We t h i n k  t h a t  r u l e s  of  c o u r t  should be made governing 

t h e  summary procedure .  The Lieu tenant  Governor i n  Council 

ha s  power t o  make r u l e s  i n  o t h e r  c o u r t s  and does  so  on t h e  

advice  o f  t h e  At torney General who a c t s  upon t h e  recommen- 

d a t i o n  of a Rules of  Court Advisory Committee c o n s i s t i n g  

of judges and lawyers.  We th ink  t h a t  a s i m i l a r  p rov i s ion  

would be s u i t a b l e  h e r e ,  bu t  t h a t  a s p e c i a l  adv isory  

committee should  be drawn from judges and lawyers f a m i l i a r  

w i th  t h e  summary proceedings f o r  suppor t .  

A s  we have a l r eady  s a i d ,  our  recommendations about  

p r a c t i c e  and procedure would more a p p r o p r i a t e l y  appear 

i n  r u l e s  of c o u r t ,  b u t  we have provided f o r  some of them 

i n  t h e  Schedule t o  t h e  proposed Act. I f  r u l e s  can be 

promulgated b e f o r e  l e g i s l a t i o n  i s  adopted,  it would be 

b e t t e r  t o  d e l e t e  t h e  Schedule and promulgate r u l e s .  Our 

recommendations would however make p rov i s ion  f o r  p r a c t i c e  

and procedure  t o  apply while r u l e s  a r e  being prepared .  

Recommendation # 3 3  

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  f o r  r u l e s  o f  
p r a c t i c e  and  p r o c e d u r e  f o r  t h e  summary p r o c e e -  
d i n g s  a s  f o l l o w s :  



( I )  The  L i e u t e n a n t  G o v e r n o r  i n  i ' ounc i  1  may make r u l e s  
o f  p r a c t i c e  and  p r o c e d u r e  f o r  p r o c e e d i n g s  u n d e r  
t h i s  P a r t ,  i n c Z u d i n g  t h e  m a t t e r s  p r o v i d e d  f o r  i n  
t h e  S c h e d u l e  t o  t h e  p r o p o s e d  A c t ,  and i n c l u d i n g  c o s t s  

1 2 )  U n t i l  r u l e s  a r e  made f o r  t h e  m a t t e r s  p r o v i d e d  
f o r  i n  t h e  s a i d  S c h e d u l e ,  t h e  r u l e s  i n  t h e  s a i d  
S c h e d u l e  r e l a t i n g  t o  t h i s  P a r t  sha2Z be  r u l e s  
o f  t h e  c o u r t  f o r  t h e  p u r p o s e s  o f  t h i s  P a r t .  

Recommendat ion # 3 4 

T h a t  t h e  A t t o r n e y  Genera2 a p p o i n t  a  s p e c i a l  
a d v i s o r y  c o m m i t t e e  on summary p r o c e d u r e  t o  
make r e c o m m e n d a t i o n s  f o r  r u l e s  o f  c o u r t  p r o v i d i n g  
f o r  a n  e x p e d i t i o u s  and i n e x p e n s i v e  summary 
p r o c e d u r e .  

( i v )  Appeals 

A n  appea l  must be provided.  We see  two p r a c t i c a b l e  

p o s s i b i l i t i e s .  One i s  an appeal  t o  a judge of t h e  D i s t r i c t  

Court  o r  a judge of t h e  Supreme Court  on t h e  r eco rd  o r  by 

way o f  t r i a l  de novo. The second i s  an appea l  t o  t h e  -- 
Appel la te  Div is ion .  

An appeal  t o  a s i n g l e  judge would be qu icke r  and 

cheape r .  We do n o t  however recommend i t .  An appeal  from 

one s i n g l e  judge t o  ano the r  s i n g l e  judge i s  n o t  a p p r o p r i a t e .  

An appea l  t o  t h e  Appel la te  Divis ion t a k e s  l onge r  and 

c o s t s  more. We th ink  however t h a t  t h a t  i s  t h e  form of 

appea l  which should be provided.  I n  p r a c t i c e ,  few appeals  

a r e  t aken  from o r d e r s  under P a r t  4 of  t h e  Domestic Re la t ions  

Act ,  and we th ink  t h a t  t h e  broader  grounds which w e  have 

recommended f o r  v a r i a t i o n  of o r d e r s  of  suppor t  would reduce 

appea l s  f u r t h e r ,  a s  would t h e  a v a i l a b i l i t y  of t h e  r i g h t  t o  

apply t o  t h e  Supreme Court which we have a l s o  recommended. 

A r i g h t  o f  appeal  t o  t h e  Appel la te  Divis ion w i l l  p reserve  

i t s  supe rv i s ion  of t h i s  f i e l d  of law, and w i l l  be a v a i l a b l e  
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when t h e r e  i s  an important  ques t ion  of law o r  p r i n c i p l e .  

Appeals by way of s t a t e d  case  would o c c a s i o n a l l y  be u s e f u l  and 

reduce c o s t .  Rules w i l l  have t o  be made f o r  them. 

Recommendation #35  

T h a t  t h e  p r o p o s e d  A c t  make t h e  f o l l o w i n g  p r o v i s i o n s  
f o r  a p p e a l s  from summary o r d e r s  o f  s u p p o r t :  

( 1 )  An a p p e a l  l i e s  t o  t h e  A p p e l Z a t e  D i v i s i o n  from 
a n  o r d e r  u n d e r  t h i s  P a r t  i n  a c c o r d a n c e  w i t h  
t h e  r u l e s  o f  t h e  A p p e l l a t e  D i v i s i o n .  

( 2 1  I n s t e a d  o f  p r o c e e d i n g  u n d e r  s u b s e c t i o n  ( 1 )  a 
p a r t y  t o  a  p r o c e e d i n g  i n  w h i c h  a  summary o r d e r  
o f  s u p p o r t  i s  made may a p p e a l  i n  a c c o r d a n c e  
w i t h  t h e  r u Z e s  o f  t h e  AppeZZate  D i v i s i o n  on 
t h e  ground t h a t  t h e  o r d e r  i s  e r r o n e o u s  i n  
p o i n t  o f  law o r  i n  e x c e s s  o f  j u r i s d i c t i o n  b y  
a p p l y i n g  t o  t h e  c o u r t  t o  s t a t e  a  c a s e  s e t t i n g  
f o r t h  t h e  f a c t s  a s  found b y  t h e  c o u r t  and t h e  
g r o u n d s  on w h i c h  t h e  p r o c e e d i n g s  a r e  q u e s t i o n e d .  

4 .  E f f e c t  of resumption of cohab i t a t i on  on o r d e r s  
of  suppor t  

W e  have d e a l t  elsewhere wi th  some of t h e  occas ions  

upon which an o r d e r  of suppor t  may te rmina te ,  such a s  d e a t h ,  

remarr iage ,  t h e  making of an o rde r  d i scha rg ing  t h e  o r d e r  of 

suppor t ,  and t h e  l apse  of a  s p e c i f i e d  time o r  t h e  occurrence 

of a  s p e c i f i e d  event .  We should mention h e r e  one o t h e r  

occas ion  upon which we th ink  t h e  o rde r  should t e rmina t e ,  

namely, t h e  r e c o n c i l i a t i o n  of t h e  husband and wi fe .  This  

would apply  t o  an o rde r  of  suppor t  made by t h e  Supreme Court  

and t o  a  summary o rde r  made by t h e  Family Court .  

I n  t h e  u sua l  case ,  t h e  o rde r  of suppor t  w i l l  have been 

made when t h e  husband and wi fe  were l i v i n g  a p a r t .  I t  w i l l  be 

based upon t h e  circumstances a t t end ing  s e p a r a t i o n ,  and w i l l  

n o t  be a p p r o p r i a t e  t o  t h e  circumstances a t t e n d i n g  upon 

resumed c o h a b i t a t i o n .  We t h e r e f o r e  t h i n k  t h a t  it should n o t  

be  al lowed t o  cont inue i n  ex i s t ence  and t o  accumulate a r r e a r s  

merely because n e i t h e r  pa r ty  takes  proceedings  t o  t e rmina t e  
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i t .  We recommend t h a t  upon c o h a b i t a t i o n  being resumed and 

cont inued f o r  a  pe r iod  of n ine ty  days ,  t h e  o r d e r  t e rmina t e .  

Recommendation # 36 

T h a t  an o r d e r  o f  s u p p o r t  t e r m i n a t e  upon c o h a b i t a t i o n  
h a v i n g  b e e n  r e s u m e d  b y  t h e  p a r t i e s  and c o n t i n u e d  f o r  
a  p e r i o d  o f  n i n e t y  d a y s .  

5.  Divorce and N u l l i t y  

I t  may happen t h a t  t h e  d ivo rce  c o u r t  does  n o t  d e a l  

w i t h  suppor t  i n  d ivo rce  proceedings.  I t  may be t h a t  

n e i t h e r  p a r t y  a sks  f o r  i t ,  o r  i t  may be t h a t  t h e  c o u r t  

d e c l i n e s  t o  d e a l  w i t h  suppor t .  In  some such c a s e s ,  t h e r e  

is an e x i s t i n g  o r d e r  of  suppor t  made under t h e  a u t h o r i t y  of  

p r o v i n c i a l  l e g i s l a t i o n ,  and indeed t h e  e x i s t e n c e  of such 

an o r d e r  may be t h e  reason why suppor t  i s  n o t  d e a l t  w i th  

i n  t h e  d i v o r c e  proceedings.  The same c i rcumstances  may 

o b t a i n ,  a t  l e a s t  i n  theory ,  i n  a  n u l l i t y  a c t i o n .  Should 

t h e  e x i s t i n g  o r d e r  of suppor t  cont inue i n  e f f e c t  o r  should 

i t  be au toma t i ca l ly  terminated by t h e  commencement o r  by 

t h e  completion of t h e  d ivo rce  o r  n u l l i t y  proceedings? 

I f  p r o v i n c i a l  l e g i s l a t i o n  about s u p p o r t  i s  rendered 

i n o p e r a t i v e  a f t e r  d ivo rce ,  t h e  ques t ion  i s  academic i n s o f a r  a s  

p r o v i n c i a l  l e g i s l a t i o n  is concerned. A s  we have a l r eady  

s a i d  i n  this Report ,  however, we t h i n k  t h a t  p r o v i n c i a l  

l e g i s l a t i o n  should be framed so  t h a t  i t  w i l l  apply  t o  a l l  

f i e l d s  which may be u l t i m a t e l y  open t o  it, and we inc lude  

i n  t h a t  p r o p o s i t i o n  t h e  con t inua t ion  a f t e r  d i v o r c e  of pre-  

e x i s t i n g  o r d e r s .  For one t h i n g ,  t h e  p a r t i e s  may have r e l i e d  

upon t h e  e x i s t i n g  o r d e r  and f o r  t h a t  reason  may have r e f r a i n e d  

from r a i s i n g  t h e  ques t ion  of support  i n  t h e  d ivo rce  o r  

n u l l i t y  proceedings .  For another ,  t h e  s i t u a t i o n  is q u i t e  

d i f f e r e n t  from one i n  which a  dependent spouse has  n o t  
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e x e r c i s e d  h e r  o r  h i s  r i g h t  t o  suppor t  a t  a l l .  

Recommendation # 3 7  

T h a t  t h e  p r o p o s e d  A c t  make t h e  f o l l o w i n g  p r o v i s i o n  
w i t h  r e g a r d  t o  t h e  e f f e c t  o f  t h e  d i v o r c e  o r  n u l l i t y  
p r o c e e d i n g s  upon a n  e x i s t i n g  o r d e r  o f  s u p p o r t .  

Where a  m a r r i a g e  i s  t e r m i n a t e d  b y  a  d e c r e e  
a b s o l u t e  o f  d i v o r c e  o r  a  d e c l a r a t i o n  o r  d e c r e e  
a b s o l u t e  o f  n u l l i t y  and t h e  q u e s t i o n  o f  s u p p o r t  
i s  n o t  j u d i c i a l l y  d e t e r m i n e d  i n  t h e  d i v o r c e  
o r  n u l l i t y  p r o c e e d i n g s ,  an o r d e r  o f  s u p p o r t  
made u n d e r  t h e  p r o p o s e d  A c t  b e f o r e  t h e  d e c r e e  
a b s o l u t e  o r  d e c l a r a t i o n  c o n t i n u e s  i n  f o r c e  
a c c o r d i n g  t o  i t s  t e r m s .  

VI 

COLLECTION OF PAYMENTS OF SUPPORT 

( a )  Objec t ives  

We w i l l  now d i s c u s s  t h e  c o l l e c t i o n  of suppor t  awards. 

The o b j e c t i v e s  of t h e  law should be t h r e e f o l d .  The f i r s t  

is e f f i c i e n c y ,  s o  a s  t o  achieve t h e  g r e a t e s t  c o l l e c t i o n  a t  

t h e  l e a s t  c o s t .  The second i s  f a i r n e s s  i n  f a c t  and i n  

appearance.  The t h i r d  i s  t h e  avoidance of economic and 

s o c i a l  i n j u r y .  I t  is obvious t h a t  t h e  means chosen t o  

achieve one of t h e s e  o b j e c t i v e s  may m i l i t a t e  a g a i n s t  t h e  

achievement of a n o t h e r ,  and t h a t  a ba lance  must be s t r u c k .  

( b )  C o l l e c t i o n  of Supreme Court  o r d e r s  through 
t h e  Family Court 

Sec .  6 of  t h e  Family Court  A c t  (A lbe r t a )  a l lows a  person 

e n t i t l e d  t o  alimony o r  maintenance under an o rde r  o r  judgment 

of t h e  Supreme Court t o  f i l e  a copy of t h e  o r d e r  i n  t h e  

Family Cour t ,  w i th  t h e  r e s u l t  t h a t  t h e  o r d e r  becomes 
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e n f o r c e a b l e  i n  t h e  same manner a s  a  summary o r d e r  f o r  

maintenance under P a r t  4 of t h e  Domestic Re la t ions  Act.  

That  procedure  has  demonstrated i t s  va lue  and should be 

cont inued .  We t h i n k  t h a t  t h e  p r o v i s i o n  f o r  it should be  

made i n  t h e  proposed Act r a t h e r  than i n  t h e  Family Court  Act. 

Under t h e  p r e s e n t  c o u r t  s t r u c t u r e  we see no way t o  prov ide  

f o r  v a r i a t i o n  by t h e  Family Court  of Supreme Court  o r d e r s .  

Recommendation #38 

( 1 )  T h a t  t h e  p r o p o s e d  A c t  c o n t a i n  t h e  f o l l o w i n g  
p r o v i s i o n s  : 

( a )  A h u s b a n d ,  w i f e  o r  c h i l d  e n t i t l e d  t o  
s u p p o r t  u n d e r  an o r d e r  o r  judgment  o f  t h e  
Supreme  C o u r t  may f i l e  a  c o p y  o f  t h e  o r d e r  
o r  judgment  i n  t h e  F a m i l y  C o u r t .  

( b )  An o r d e r  o r  judgment  f i l e d  u n d e r  s u b -  
s e c t i o n  (1) i s  e n f o r c e a b l e  i n  t h e  same 
manner  a s  a n  o r d e r  made u n d e r  t h e  P a r t  
o f  t h e  p r o p o s e d  A c t  r e l a t i n g  t o  summary 
o r d e r s  o f  s u p p o r t .  

( c )  The  c o u r t  may n o t  v a r y  t h e  amount  o f  
s u p p o r t  o r d e r e d  t o  b e  p a i d  u n d e r  an 
o r d e r  o r  judgment  f i l e d  u n d e r  t h i s  
s e c t i o n .  

1 2 1  T h a t  s e e .  6 o f  t h e  Fami ly  C o u r t  A c t  b e  r e p e a l e d .  

( c )  S.A. 1977, C.  6 4  

Before t u r n i n g  t o  a  d i scus s ion  o f  s p e c i f i c  c o l l e c t i o n  

procedures  we w i l l  make a  g e n e r a l  r e f e r e n c e  t o  t h e  innova- , 
I t i o n s  i n  c o l l e c t i o n  procedures provided f o r  i n  S.A. 1977, 

c .  6 4 ,  an amendment t o  P a r t  4 of t h e  Domestic Re la t ions  

i A c t  (A lbe r t a )  which was enacted a t  t h e  1977 f a l l  s e s s i o n  of 

t h e  L e g i s l a t u r e  b u t  which has no t  a s  y e t  been proclaimed. 

I 
I 

I n  our  Working Paper w e  made t e n t a t i v e  proposa ls  f o r  

I t h e  cont inu ing  a t tachment  of ea rn ings ,  and t h e s e  of cou r se  ' 
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came up for further consideration in the course of our work 

leading to this Report. At the same time, we asked a 

Committee on Matrimonial and Child Support to help us to 

consider ways in which the funding of support for wives and 

children might be improved, and that Committee gave extensive 

consideration, among other things, to more efficient methods 

of collection of support payments under the existing court 

system. Officials of the Department of Social Services and 

Community Health, though not members of the Committee and 

without responsibility for its views or those of the Institute, 

made important contributions to its work, which is still in 

progress. The government independently became convinced 

that improved methods of collection were urgently needed and 

could not wait for the completion of our work. It accordingly 

instructed the preparation of draft legislation based upon 

its own study, for the purposes of which the Institute's 

work in progress was available, and in due course that draft 

legislation was accepted by the Legislature and embodied in 

c. 6 4 .  

Under these circumstances, we feel free to make such 

recommendations as we think appropriate for new legislation 

to take the place of the Domestic Relations Act as it 

now stands or as it will be amended upon the proclamation of 

c. 6 4 .  In so doing, we will pay due attention to the fact that 

c. 6 4  is a recent expression of the will of the Legislature, 

but we will also make some proposals which we think will 

improve the legislation for the long term. In the meantime 

we think that c. 6 4  will make useful improvements in the law 

for the short term. We will now deal with the specific 

collection methods which are now available and the specific 

collection methods which we think should be available, and 

in the course of that discussion will refer to the specific 

provisions of c. 6 4 .  



( d )  S p e c i f i c  methods of c o l l e c t i o n  

( i)  R e g i s t r a t i o n  of suppor t  o r d e r s  a g a i n s t  t h e  
t i t l e  t o  land 

Sec.  30.1 of t h e  Domestic Re la t ions  Act a s  enac ted  by 

s e c .  8 of S.A. 1977, c .  6 4 , w i l l  p rov ide  f o r  r e g i s t r a t i o n  of 

a  suppor t  o r d e r  a g a i n s t  a l l  t h e  land of a  person ordered  t o  

pay maintenance o r  alimony. With two impor tan t  excep t ions  

of which on ly  one i s  r e l e v a n t  h e r e ,  it i s  s i m i l a r  t o  sec. 

21 of t h e  Act which we have d i scussed  a t  p. 9 1  of t h i s  Report ,  

and we t h i n k  t h a t  it s u f f e r s  from some d e f e c t s .  ~t 

would con fe r  power on one spouse,  a t  w i l l ,  t o  t i e  up r e a l  

p r o p e r t y  i n  excess  of t h a t  needed f o r  s e c u r i t y  and i n  c a s e s  

i n  which it i s  p e r f e c t l y  apparent  t h a t  t h e  o t h e r  spouse can 

pay and w i l l  pay. 

The d i f f e r e n c e  between s e c .  2 1  and sec .  30.1 which i s  

impor tan t  h e r e  i s  t h a t  s ec .  30.1 a l lows  t h e  respondent t o  

apply t o  t h e  Supreme Court f o r  an o r d e r  c a n c e l l i n g  t h e  

r e g i s t r a t i o n .  Tha t  removes a  major d i f f i c u l t y  and p r o t e c t s  

t h e  respondent  a g a i n s t  t h e  wors t  e f f e c t s  of  s e c .  21. However, 

we do n o t  t h i n k  t h a t  a  remedy of t h i s  k ind  should be 

a v a i l a b l e  u n t i l  a  judge has been persuaded t h a t  it i s  neces sa ry ,  

and we do n o t  t h i n k  it approp r i a t e  f o r  s ecu r ing  payments under 

a  summary o r d e r  of suppor t .  We have a t  p. 9 1  made a  p roposa l  

f o r  s e c u r i t y  under a  Supreme Court o r d e r  which w e  t h i n k  i s  

more a p p r o p r i a t e  and more f l e x i b l e .  

We a p p r e c i a t e  t h e  wish of t h e  L e g i s l a t u r e  t o  p rov ide  

b e t t e r  procedures  f o r  c o l l e c t i o n  through r e g i s t r a t i o n  

a g a i n s t  l and  t i t l e s ,  and w e  do no t  sugges t  t h a t  t h e  

proclamat ion of c .  6 4  be delayed.  What we do sugges t  a s  a  

s h o r t  term measure i s  an amendment t o  s e c .  30.1 which would 

r e q u i r e  a  judge 's  o r d e r  t o  r e g i s t e r  an o r d e r  f o r  alimony o r  

maintenance.  



(i i)  Execution 

1. I n  t h e  Supreme Court 

I f  a  Supreme Court  award i s  n o t  p a i d ,  t h e  spouse 

c la iming  suppor t  has  t h e  remedies of  an o rd ina ry  judgment 

c r e d i t o r .  She o r  he may t h e r e f o r e  cause  a  w r i t  of  execut ion  

f o r  t h e  unpaid amount t o  be i s s u e d  by t h e  c l e r k  of t h e  

Court  and f i l e d  a t  t h e  s h e r i f f ' s  o f f i c e  and t h e  Land T i t l e s  

Of f i ce .  She o r  he may then  d i r e c t  t h e  s e i z u r e  and s a l e  of  

t h e  o t h e r  spouse ' s  c h a t t e l s  o r ,  a f t e r  a  w a i t i n g  pe r iod  of 

a  yea r  and f ind ing  no c h a t t e l s  t o  s e i z e ,  may cause  t h e  o t h e r  

spouse ' s  r e a l  p rope r ty  t o  be s o l d .  The ho lde r s  of  a l l  sub- 

s i s t i n g  w r i t s  of  execu t ion  s h a r e  pro  -- r a t a  i n  amounts r e a l i z e d  

under a  w r i t  of execu t ion .  

A w r i t  of execut ion  i s  seldom s u i t a b l e  f o r  c o l l e c t i o n  

of suppor t  awards. I t  i s  cumbersome and expensive f o r  t h e  

c o l l e c t i o n  o f  one p e r i o d i c  payment and it does  n o t  a t t a c h  

f u t u r e  pay-cheques o r  i nc lude  f u t u r e  suppor t  payments. 

However, it i s  o c c a s i o n a l l y  e f f e c t i v e ,  p a r t i c u l a r l y  f o r  

c o l l e c t i o n  of accumulated a r r e a r s ,  and,  i n  t h e  absence of 

any reason t o  t h e  c o n t r a r y ,  we th ink  it should remain 

a v a i l a b l e .  

Recommendation #39 

T h a t  e x e c u t i o n  c o n t i n u e  t o  be  ava iZabZe  f o r  
c o Z Z e c t i o n  o f  s u p p o r t  payments u n d e r  o r d e r s  o f  
s u p p o r t  made by t h e  Supreme C o u r t .  

2 .  I n  t h e  Family Court  

Upon proclamation of S.A. 1977, c .  6 4 ,  s e c .  2 8 . 2  of  

t h e  Domestic Re la t ions  Act w i l l  empower a  p r o v i n c i a l  judge 

t o  make an o rde r  p e r m i t t i n g  t h e  f i l i n g  of an o r d e r  f o r  

maintenance o r  alimony w i t h  a  s h e r i f f  of t h e  Supreme Cour t ,  
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whereupon t h e  o r d e r  s o  f i l e d  w i l l  have t h e  e f f e c t  of a  w r i t  

of execu t ion  f o r  a r r e a r s ,  wi th  p r i o r i t y  over  most o t h e r  

w r i t s  of  execu t ion  f o r  t h r e e  months' payments. We had n o t  

in tended  t o  make a  recommendation of t h a t  k i n d ,  b u t  accep t  

t h e  s e c t i o n  a s  an express ion  of t h e  w i l l  of t h e  L e g i s l a t u r e  

which should  be c a r r i e d  forward i n t o  t h e  proposed Act,  though 

i n  t h a t  c o n t e x t  it should r e f e r  t o  a  judge of t h e  Family 

Court  r a t h e r  than  a  p r o v i n c i a l  judge. I n  s o  s ay ing ,  we 

proceed on t h e  assumption t h a t  c .  6 4  w i l l  be proclaimed i n  

due cou r se .  

Recommendation # 4 0  

T h a t  t h e  proposed  Act  c o n t a i n  a  s e c t i o n  s irniZar  t o  
s e c .  2 8 . 2  of t h e  Domest ic  R e Z a t i o n s  Ac t  a s  e n a c t e d  
b y  S . A .  1 9 7 7 ,  c .  6 4 ,  w i t h  t h e  changes  made 
n e c e s s a r y  by t h e  c o n t e x t  o f  t h e  proposed  A c t .  

(iii) Garnishment 

1. I n  t h e  Supreme Court  

Garnishment i s  another  remedy a v a i l a b l e  t o  an o rd ina ry  

judgment c r e d i t o r  (and,  'by l eave ,  t o  a  c r e d i t o r  who has sued 

and n o t  y e t  ob ta ined  judgment). I t  i s  a l s o  a v a i l a b l e  t o  a  

supported spouse upon d e f a u l t  i n  payment under a  suppor t  

o rde r .  The spouse can cause t h e  Clerk o f  t h e  Court  t o  i s s u e  

a g a r n i s h e e  summons d i r e c t e d  t o  anyone ( t h e  "garn ishee")  

who owes money t o  t h e  respondent spouse ,  i nc lud ing  money 

accru ing  due from an employer f o r  wages o r  s a l a r y .  When 

t h e  ga rn i shee  summons i s  served on t h e  ga rn i shee ,  t h e  

ga rn i shee  must pay i n t o  cou r t  t h e  amount which he owes t h e  

respondent  spouse ,  o r  a  s u f f i c i e n t  p a r t  of i t  t o  pay t h e  

c la im and c o s t s .  I f  t h e r e  i s  a  s u b s i s t i n g  w r i t  o f  execut ion  

i n  t h e  s h e r i f f ' s  hands, t he  money must be pa id  t o  t h e  
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s h e r i f f  f o r  d i s t r i b u t i o n  among t h e  execut ion  c r e d i t o r s  i n  t h e  

same way a s  money r e a l i z e d  under a  w r i t  of execu t ion .  The 

most common uses  o f  garnishment a r e  probably t h e  a t tachment  

of e a r n i n g s  and t h e  a t tachment  of bank accounts .  

Like the  w r i t  of execut ion ,  t h e  ga rn i shee  summons i s  

seldom s u i t a b l e  f o r  c o l l e c t i o n  of suppor t  awards, and f o r  

s i m i l a r  reasons :  it i s  cumbersome and expensive f o r  c o l l e c -  

t i o n  of p e r i o d i c  payments and it does n o t  cover  f u t u r e  pay- 

cheques o r  f u t u r e  suppor t  payments. However, we s e e  no 

reason  why it should n o t  remain a v a i l a b l e  f o r  t h o s e  ca ses  

i n  which it i s  e f f e c t i v e .  

Recommendation # 4 1  

T h a t  g a r n i s h m e n t  c o n t i n u e  t o  b e  a v a i l a b l e  f o r  
c o Z Z e c t i o n  o f  s u p p o r t  payments  under  o r d e r s  o f  
s u p p o r t  made b y  t h e  Supreme C o u r t .  

2 .  I n  t h e  Family Court  

Upon proclamation of S.A. 1977, c. 6 4 ,  s e c .  28.3 of 

t h e  Domestic Re la t ions  Act w i l l  empower a  p r o v i n c i a l  judge 

t o  o r d e r  t h a t  a l l  d e b t s ,  o b l i g a t i o n s  and l i a b i l i t i e s  of a  

named deb to r  t o  a  spouse l i a b l e  under c o u r t  o r d e r  f o r  

maintenance o r  alimony be pa id  t o  a c l e r k  of t h e  Family 

Cour t ,  by whom i t  would be pa id  o u t  under o r d e r  of  a 

p r o v i n c i a l  judge. The o r d e r  could be  g ran ted  - e x  p a r t e ,  and 

would be a v a i l a b l e  only f o r  a r r e a r s .  Here aga in  w e  had n o t  

in tended  t o  make a  recommendation of t h a t  k i n d ,  b u t  accep t  
t h e  s e c t i o n  on t h e  same b a s i s  a s  we have accepted s e c .  28.2 

r e l a t i n g  t o  execut ion .  

Recommendat ion #42 

Tha t  t h e  proposed Act  o r  ruZes  made under  i t  c o n t a i n  
p r o v i s i o n s  s i m i l a r  t o  s e c .  2 8 . 3  o f  t h e  Domes t ic  
R e l a t i o n s  Act  a s  e n a c t e d  b y  S . A .  1 9 7 7 ,  c .  6 4 ,  w i t h  



t h e  changes  made n e c e s s a r y  by  t h e  c o n t e x t  o f  
t h e  proposed  A c t .  

( i v )  Continuing a t tachment  of e a r n i n g s  

I n  a  very s i g n i f i c a n t  p ropor t ion  of c a s e s ,  t h e  ea rn ings  

of t h e  respondent spouse a r e  e i t h e r  t h e  on ly  source  o f  suppor t  

payments, o r  t h e  only  source  which can conven ien t ly  be reached .  

The n e x t  ques t ion  i s  whether ea rn ings  should be s u b j e c t  t o  a  

more e f f e c t i v e  form of a t tachment  and,  i f  s o ,  what t he  form 

of a t tachment  should be. We w i l l  f i r s t  r e f e r  t o  t h e  l e g i s l a t i o n  

and proposed l e g i s l a t i o n  of some of t h e  p rov inces .  

Under s e c s  .25 and 2 6  of t h e  Saskatchewan Attachment of 

Debts Act,  R.S.S. 1965, c .  1 0 1 ,  an employer se rved  wi th  an 

o rde r  f o r  maintenance must deduct  and pay i n t o  c o u r t  enough 

money t o  s a t i s f y  a l l  i n s t a lmen t s  of maintenance f a l l i n g  due 

a f t e r  s e r v i c e  and f o r  30 days be fo re  s e r v i c e .  Under s e c .  36 of 

t h e  B r i t i s h  Columbia Family Re la t ions  Act, S.B.C. 1972, 

c. 20, an o r d e r  s e i z e s  and a t t a c h e s  a l l  d e b t s  becoming payable  

f o r  t h r e e  months a f t e r  t h e  making of an o r d e r .  The Ontar io  

Law Reform Commission a t  pages 130-132 of i t s  Report on Family 

Law, P a r t  V I ,  Support Obl iga t ions  and t h e  On ta r io  Commissioners 

t o  t h e  Uniform Law Conference (1976 Proc.  272) have recommended 

an a t tachment  of ea rn ings  by c o u r t  o r d e r  a f t e r  d e f a u l t ,  w i t h  

p r o t e c t i o n  t o  t h e  respondent spouse a g a i n s t  be ing  dismissed 

because of t h e  s e r v i c e  of t h e  o r d e r  upon t h e  employer. On ta r io  

B i l l  59,  1977, would g i v e  e f f e c t  t o  t h a t  recommendation excep t  

f o r  t h e  p r o t e c t i o n  a g a i n s t  d i s m i s s a l .  I n  England, t h e  

Attachment of Earnings Act,  1 9 7 1 ,  p rov ides  a  s i m i l a r  machinery 

where d e f a u l t  i s  due t o  t h e  w i l f u l  r e f u s a l  o r  cu lpab le  d e f a u l t  

of t h e  respondent ,  wi th  prov is ion  f o r  t h e  c o u r t  t o  f i x  t h e  

" p r o t e c t e d  earn ings"  which w i l l  be exempt. I n  1 9 7 4  Manitoba 
enac ted  S.M. 1 9 7 4 ,  c .  8 which amended i t s  Garnishment Act t o  

provide f o r  a  cont inuing garn ishee  summons by o r d e r  s u b j e c t  t o  

t h e  s t anda rd  exemptions f o r  maintenance. 
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There a r e  conceptua l  and p r a c t i c a l  d i f f i c u l t i e s  i n  t h e  

l e g i s l a t i o n  we have desc r ibed .  I t  may be thought harsh t o  

impose such a  con t inu ing  burden upon t h e  employee. That i s  

p a r t i c u l a r l y  s o  i f ,  a <  i n  Saskatchewan, t h e  a t tachment  

can be e f f e c t e d  upon t h e  v o l i t i o n  of t h e  w i f e  a t  a  time 

when t h e  husband i s  n o t  i n  a r r e a r s  and i f  no p rov i s ion  i s  

made f o r  t he  deduct ion of any exempt amount f o r  t h e  suppor t  

of t h e  husband and h i s  o t h e r  dependents.  I t  may be thought  

t h a t  t h e  l e g i s l a t i o n  imposes an unconscionable burden upon 

an employer who must remember t h e  o rde r  and i n  most cases  

i s s u e  an a d d i t i o n a l  cheque f o r  each pay p e r i o d .  I t  may be 

thought t h a t  t h e  r e l a t i o n s h i p  of t h e  new k ind  o f  a t tachment  

t o  o t h e r  c o l l e c t i o n  remedies w i l l  c r e a t e  d i f f i c u l t i e s  of 

p r i o r i t i e s  and undue l e g a l  complexity,  and t h a t  i t  w i l l  g i v e  

r i s e  t o  undue problems of admin i s t r a t i on .  I t  may be thought 

on t h e  o t h e r  hand t h a t  con t inu ing  a t tachment  w i l l  no t  

accomplish anything because anyone who remains i n  one job 

long enough f o r  it t o  ope ra t e  i s  s t a b l e  enough, and 

s u f f i c i e n t l y  aware of h i s  v u l n e r a b i l i t y  t o  t r a d i t i o n a l  

c o l l e c t i o n  methods, t o  pay wi thout  such an e x t r a o r d i n a r y  

means of coerc ion .  

We have, however, concluded t h a t  a  form of cont inu ing  

a t tachment  should be provided.  We pe rce ive  a  need f o r  a  

more e f f i c i e n t  way of making a v a i l a b l e  what i s  f r equen t ly  

t h e  only  source  from which suppor t  payments can be provided.  

Many wage-earners do  n o t  make payments when they  can. I t  

i s  l i k e l y  t h a t  more w i l l  pay when it becomes apparen t  t h a t  t h e r e  

i s  an e f f e c t i v e  way t o  a t t a c h  t h e i r  e a r n i n g s ,  and i f  they do n o t ,  

t h e  new mechanism w i l l  o v e r r i d e  t h e i r  r e f u s a l .  I f  t h e  i 

husband has access  t o  t h e  c o u r t s  f o r  v a r i a t i o n  of t h e  o r d e r  

of suppor t ,  and i f  t h e  new mechanism i s  superv ised  by t h e  

c o u r t ,  we do n o t  t h ink  t h a t  it w i l l  o p e r a t e  ha r sh ly  upon 

him; indeed it seems t o  us l e s s  harsh than  committing him 

t o  j a i l  f o r  r e f u s i n g  t o  pay, which may be t h e  on ly  o t h e r  

a l t e r n a t i v e  a v a i l a b l e .  From t h e  employer 's  p o i n t  of view, 
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it seems t o  us t h a t  t h e  proposed procedure would be l e s s  

d i s r u p t i v e  than t h e  s e r v i c e  of a monthly g a r n i s h e e ,  and we 

a r e  confirmed i n  t h a t  view by a Manitoba lawyer who makes 

use  o f  t h e  Manitoba procedure.  We t h i n k  t h a t  proper  des ign  

of t h e  procedure  w i l l  meet much of t h e  o b j e c t i o n  t o  i t ,  and 

t h a t  t h e  remaining problems which i t  w i l l  c r e a t e  a r e  ou t -  

weighed by i t s  advantages .  

Sec.  28 .1  of t h e  Domestic R e l a t i o n s  Act a s  enac ted  by 

S.A. 1 9 7 7 , ~ .  6 4  w i l l ,  upon proclamat ion provide  f o r  con- 

t i n u i n g  a t tachment  of ea rn ings  and i n  s o  doing w i l l  p rov ide  

f o r  many c a s e s  a more s a t i s f a c t o r y  method of c o l l e c t i o n  than  

any t h a t  now e x i s t s .  Our proposa l  a s  we developed i t ,  

however, has  some d i f f e r e n c e s  from t h a t  embodied i n  t h e  

s e c t i o n ,  and we have some sugges t ions  which w i l l  emerge from 

a d i s c u s s i o n  of t h e  v a r i o u s  q u e s t i o n s  which a r i s e  from a 

proposa l  f o r  con t inu ing  a t tachment .  W e  a t t a c h  s e c .  28.1 a s  

Appendix D .  

W e  t h i n k  t h a t  i n  o rde r  t o  avoid problems of d e f i n i t i o n  

t h e  o r d e r  should  a t t a c h  s a l a r y ,  wages o r  o t h e r  remuneration 

from an employer, and a r e  s o  f a r  i n  agreement w i th  s ec .  28.1.  

I t  appears  t o  us  t h a t  t h e r e  i s  some danger  t h a t  i t s  f u r t h e r  

words " o r  any o t h e r  person engaging t h e  r e sponden t ' s  s e r v i c e s "  

a r e  broad enough t o  cover a person who r e t a i n s  t h e  s e r v i c e s  

of an independent c o n t r a c t o r  and m a y  cause  d i f f i c u l t y  i n  t h e  

f a c e  of c la ims  f o r  wages by t h e  r e sponden t ' s  employees, t h e  

consequent f i l i n g  of l i e n s  i n  some c a s e s ,  and problems of a 

l i k e  n a t u r e .  While sympathizing wi th  a d e s i r e  t o  c a s t  t h e  

n e t  broad enough, we a r e  t h e r e f o r e  i n c l i n e d  t o  sugges t  t h e  

omission of t h e s e  words. 

We a r e  i n  agreement wi th  t h e  requirement  of a j udge ' s  

o r d e r  under s e c .  28.1. We would ex tend  t h e  power t o  t h e  

Supreme Court  a s  wel l  a s  t o  t h e  Family Court .  We th ink  t h a t  

it would be u s e f u l  t o  inc lude  a s p e c i f i c  power t o  vary o r  

d i s cha rge  an a t t ach ing  o rde r .  
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A ques t ion  of importance i s  whether o r  n o t  an o r d e ~  

f o r  a t tachment  should be a v a i l a b l e  i f  t h e  respondent i s  n o t  

i n  d e f a u l t  when t h e  a p p l i c a t i o n  i s  f i l e d .  We th ink  it 

should  n o t :  because of i t s  e f f e c t s  on t h e  respondent  and 

t h e  employer we th ink  t h a t  it should no t  be a v a i l a b l e  u n t i l  

t h e  need f o r  i t s  use  has  been demonstrated.  When sec .  28.1 

i s  r ead  i n  conjunc t ion  wi th  s e c .  28 (1 )  a s  amended by c .  6 4 ,  

i t  g i v e s  e f f e c t  t o  t h i s  view. 

Another impor tan t  ques t ion  i s  whether an o r d e r  f o r  

a t tachment  should be a v a i l a b l e  f o r  t h e  c o l l e c t i o n  of a r r e a r s ,  

o r  on ly  f o r  c o l l e c t i o n  of c u r r e n t  payments. There a r e  

arguments i n  favour of applying i t  t o  a r r e a r s .  The f a c t  t h a t  

a  payment i s  p a s t  due does n o t  change i t s  c h a r a c t e r ,  and a  

spouse needing suppor t  should n o t  be depr ived of i t  because 

i n e f f i c i e n c i e s  i n  t h e  c o l l e c t i o n  system al low a r r e a r s  t o  

accumulate.  I ts  c o n t r o l  by t h e  c o u r t  would be  a  safeguard 

a g a i n s t  i n j u s t i c e .  I f  it i s  no t  used,  t h e  on ly  p r a c t i c a l  

remedies w i l l  be execu t ion ,  garnishment and committal  t o  j a i l ;  

t h e  l a s t  i s  ha r she r  than t h e  cont inu ing  a t tachment  and t h e  

f i r s t  two a r e  ha r she r  i n  some cases  and l e s s  e f f e c t i v e  i n  

o t h e r s .  However, we have concluded t h a t  t h e  cont inu ing  

a t tachment  should only  cover  f u t u r e  suppor t  payments and any 

which have f a l l e n  due wi th in  t h e  9 0  days be fo re  t h e  f i l i n g  of 

t h e  a p p l i c a t i o n ,  t h e  per iod  of 9 0  days being chosen t o  g ive  

t h e  dependent spouse o r  t h e  government a  reasonable  time t o  

dec ide  t o  make t h e  a p p l i c a t i o n  and t o  g e t  it b e f o r e  t h e  cou r t .  
We t h i n k  t h a t  t h e  cont inu ing  a t tachment  f o r  a r r e a r s  a s  w e l l  

a s  c u r r e n t  payments would be too  heavy an impos i t ion  upon 

t h e  respondent and upon h i s  o t h e r  c r e d i t o r s ,  who i n  many 

c a s e s  w i l l  have d i f f i c u l t y  i n  f i n d i n g  o t h e r  sou rces  f o r  

payment of t h e i r  c la ims .  Accordingly, a r r e a r s  should be l e f t  

t o  t h e  t r a d i t i o n a l  means of c o l l e c t i o n  and should rank wi th  

o t h e r  c la ims under t h e  Execution C r e d i t o r s  Act. Much t h e  

same s o r t  of  reasoning a p p l i e s  t o  t h e  a t tachment  of  ea rn ings  

t o  o b t a i n  payment of  lump sums, and w e  t h ink  it should n o t  
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be a v a i l a b l e  f o r  t h a t  purpose.  I n  t h e s e  r e s p e c t s  we would 

sugges t  changes i n  t h e  successor  t o  s e c .  28.1. 

We do n o t  t h ink  t h a t  t h e  o r d e r  should be made wi thou t  

n o t i c e  t o  t h e  respondent  un l e s s  he has  absconded o r  t h e r e  i s  

reason  t o  t h i n k  t h a t  he i s  about  t o  abscond. I f  an ex - p a r t e  

o r d e r  i s  made, we t h i n k  t h a t  any money a t t a c h e d  should n o t  

be p a i d  o u t  of c o u r t  wi thout  n o t i c e  t o  t h e  respondent  un l e s s  

t h e r e  i s  evidence t h a t  t he  respondent  cannot be found. We 

sugges t  t h a t  t h e  proposed Act make exp res s  p rov i s ion  on 

t h e s e  p o i n t s .  

Once an o r d e r  i s  made, how and upon whom should i t  be 

se rved?  Formal s e r v i c e  should be made upon t h e  employer o r  

an admiss ion of s e r v i c e  ob ta ined .  The subs tance  of sub- 

s e c t i o n s  ( 6 )  and ( 7 )  of s e c .  28.1 should apply e i t h e r  by 

s t a t u t e  o r  by r u l e s  of c o u r t .  We t h i n k  t h a t  t h e  respondent  

spouse should r e c e i v e  a  copy of t h e  o r d e r .  I f  he was given 

n o t i c e  of t h e  hea r ing  o r  appeared a t  it, t h e  ma i l i ng  o f  a  

copy t o  him should be s u f f i c i e n t ,  o therwise  he should be 

formal ly  s e rved  un le s s  s p e c i f i c  d i r e c t i o n s  a r e  given by t h e  

o r d e r .  

What "employers" should be a f f e c t e d ?  We th ink  t h a t  a l l  

persons  and co rpo ra t ions  which f a l l  w i t h i n  t h e  u sua l  meaning 

of t h a t  word should be inc luded ,  whether t h e  remuneration pa id  

t o  t h e  employee i s  c a l l e d  wages, s a l a r y ,  commission, o r  some- 

t h i n g  e l s e .  We w i l l  d e a l  l a t e r  w i th  t h e  Crown a s  employer. 

What should be done about exemptions? We do n o t  t h i n k  

t h a t  i n  an o rd ina ry  case  it should be p o s s i b l e  t o  t a k e  a l l  

t he  r e sponden t ' s  ea rn ings  and l eave  no th ing  f o r  him and h i s  

o t h e r  dependents t o  l i v e  on,  something which now appears  t o  

be  p o s s i b l e  under t h e  Alber ta  Rules o f  Court .  A pos s ib l e  

answer would be t o  apply t h e  s t anda rd  exemptions which t h e  

Rules apply  t o  garnishment of wages f o r  o t h e r  kinds  of d e b t s .  
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There i s  one d i f f i c u l t y  w i t h  t h a t  which could be d e a l t  w i t h  

q u i t e  e a s i l y :  a s  t h e  Rules s t a n d  a t  p r e s e n t  a  married 

respondent  would be a b l e  t o  c la im a  marr ied p e r s o n ' s  exemption 

even though i t  i s  h i s  spouse whose c la im i s  t h e  b a s i s  of t h e  

a t tachment .  We th ink  f o r  more s u b s t a n t i a l  r e a s o n s ,  however, 

t h a t  i n s t e a d  of applying t h e  s t anda rd  exemptions t h e  law 

should l eave  i t  t o  t h e  d i s c r e t i o n  of t h e  c o u r t  t o  s p e c i f y  t h e  

exempt amount. For one t h i n g ,  t h e  ca ses  f o r  which the  

s t anda rd  exemption i s  designed a r e  ca ses  i n  which t h e r e  i s  

no a d j u d i c a t i o n ,  whi le  t he  cou r t  w i l l  n e c e s s a r i l y  be involved 

i n  t h e  making of t h e  o r d e r s  which we propose.  For another ,  

t h e  c o u r t  w i l l  have b e f o r e  it a l l  t h e  c i rcumstances  of t h e  

spouses and i s  i n  much t h e  b e s t  p o s i t i o n  t o  determine what i s  

f a i r  i n  t h e  p a r t i c u l a r  ca se .  F i n a l l y ,  t h e r e  can be 

e x c e p t i o n a l  ca ses  i n  which t h e  exemption should be reduced o r  

done away wi th ,  a s ,  f o r  example, t h e  c a s e  of t h e  absconding 

spouse o r  t h e  spouse wi th  s u b s t a n t i a l  o u t s i d e  income. I t  

may be t h a t  t h e  c o u r t s  i n  applying s e c .  28.1 w i l l  provide 

f o r  exemptions, b u t  we th ink  t h a t  t h e  proposed Act should 

exp res s ly  con fe r  t h e  d i s c r e t i o n  and d i r e c t  t h e  mind of t h e  - 
c o u r t  t o  t h e  q u e s t i o n  i n  every ca se .  

How long should t h e  o rde r  cont inue?  Unless t he  employ- 

ment i s  te rmina ted  we th ink  t h a t  t h e  o r d e r  should  have 

e f f e c t  u n t i l  it e x p i r e s  according t o  i t s  te rms ,  o r  u n t i l  

an o rde r  t e rmina t ing  it is made. Sec. 28.1 s o  provides .  

We th ink  t h a t  t h e  proposed Act should go on t o  say  

t h a t  t h e  employer i s  p ro t ec t ed  i f  he a c t s  upon it before  he 

has been se rved  wi th  a  t e rmina t ing  o r  vary ing  o r d e r .  A 

t e rmina t ing  o r  vary ing  o rde r  should,  of  cou r se ,  be made when 

t h e  b a s i c  o r d e r  of  suppor t  i s  terminated o r  v a r i e d .  

How should the  o r d e r  rank wi th  o t h e r  c la ims  a g a i n s t  t h e  

respondent? We th ink  t h a t  i t  i s  c l e a r  t h a t  it should take  

p r i o r i t y  over assignments o r  garn i shees  se rved  a f t e r  t he  

s e r v i c e  of t h e  a t t a c h i n g  o rde r .  The o b l i g a t i o n  being enforced 

i s  t h a t  of t he  i n d i v i d u a l  t o  suppor t  h i s  f ami ly ,  and we 
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t h i n k  t h a t  t h a t  o b l i g a t i o n  should have a  h ighe r  c la im a g a i n s t  

h i s  c u r r e n t  e a r n i n g s  than h i s  o b l i g a t i o n  t o  o t h e r  c r e d i t o r s .  

The law a l r e a d y  recognizes  t h a t  p r o p o s i t i o n  t o  some e x t e n t  

by p r o t e c t i n g  some of a  marr ied p e r s o n ' s  e a r n i n g s ,  vary ing  

w i t h  t h e  number of h i s  immediate f a m i l y ,  from garnishment  

f o r  an o r d i n a r y  d e b t .  I t  a l s o  recognizes  t h a t  a l l  o f  h i s  

e a rn ings  can be a t t a c h e d  by garnishment  based on a  main- 

tenance d e b t .  In  view of t h e  f a c t  t h a t  t h e  remedy which we 

propose w i l l  be s u b j e c t  t o  review by t h e  c o u r t  a t  any t ime ,  

we th ink  i t  approp r i a t e  t o  ex tend  t h e  p r o t e c t i o n  of t h e  fami ly  

t o  t h e  e x t e n t  of g iv ing  an a t t a c h i n g  o r d e r  p r i o r i t y  over  a l l  

c la ims  o t h e r  than s t a t u t o r y  deduc t ions .  P r o v i n c i a l  l e g i s l a t i o n  

cannot ,  of  course ,  a f f e c t  c la ims  under t h e  f e d e r a l  law. 

The nex t  ques t ion  i s :  how should t h e  a t t a c h e d  ea rn ings  

be d e a l t  w i th?  Money a t t ached  by ga rn i shee  summons i s  

r e q u i r e d  t o  be pa id  t o  t h e  c l e r k  of t h e  c o u r t  which i s s u e d  

t h e  summons. I t  may then be pa id  o u t  by o r d e r  g ran t ed  upon 

t h e  a p p l i c a t i o n  of a  p a r t y ,  o r  it i s  pa id  over  t o  t h e  s h e r i f f  

f o r  d i s t r i b u t i o n  among t h e  ho lde r s  of s u b s i s t i n g  execu t ions .  

I n  t h e  c a s e  of t h e  a t t a c h i n g  o r d e r ,  however, we see  d i f f e r e n t  

problems. 

A payment f o r  t h e  suppor t  of  spouse o r  c h i l d  i s  l i k e l y  

t o  be needed a s  soon a s  it i s  made. Despatch i s  n o t  s o  

impor tan t  t o  t h e  Maintenance and Recovery Branch, b u t  

a d m i n i s t r a t i v e  s i m p l i c i t y  i s .  For t h o s e  reasons  we do n o t  

t h i n k  t h a t  t h e  procedure under t h e  Execution C r e d i t o r s  A c t  

should app ly  because i t  involves  r e t e n t i o n  of t h e  funds by 

t h e  s h e r i f f  f o r  1 4  days ,  fol lowed by d i s t r i b u t i o n  accord ing  

t o  a  s t a t emen t  c i r c u l a t e d  i n  advance t o  a l l  c r e d i t o r s .  

F u r t h e r ,  it does no t  seem t o  t h e  m a j o r i t y  of  our  Board t h a t  

it would s e r v e  any use fu l  purpose t o  c i r c u l a t e  such a  s t a t e -  

ment t o  c r e d i t o r s  who would n o t  be a b l e  t o  a s s e r t  any c l a im  

t o  t h e  money; and a  p r i o r  c la im such a s  one under f e d e r a l  

c o n s t i t u t i o n a l  a u t h o r i t y  could be perfected by service on 
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t h e  employer i f  t h e  c la imant  wants t o  p reserve  h i s  p o s i t i o n .  

Accordingly,  we do n o t  t h i n k  t h a t  t h e  money should come 

under t h e  Execution C r e d i t o r s  Act. 

We a r e  i n c l i n e d  t o  t he  view t h a t  i n  t h e  u s u a l  ca se  a l l  

payments should go t o  t h e  c l e r k  of t h e  c o u r t  from which 

t h e  o r d e r  i s s u e s .  That w i l l  ensure  t h a t  t h e r e  i s  a  c o u r t  

r e c o r d  showing what payments have been made f o r  t h e  purposes 

of f u t u r e  a p p l i c a t i o n s  (and it w i l l  a l s o  ensure  t h a t  each 

p a r t y ,  and i n  p a r t i c u l a r  t h e  respondent ,  w i l l  be a b l e  t o  

o b t a i n  a  s t a t emen t  f o r  t a x  purposes ,  though t h a t  i s  a  b e n e f i t  

ex t r aneous  t o  our  c o n s i d e r a t i o n ) .  Such a  p rov i s ion  w i l l  

a l low t h e  c o u r t  t o  r e t a i n  c o n t r o l  and v e r i f y  t h a t  payments 

a r e  being made and w i l l  f i t  i n  wi th  o u r  gene ra l  recommen- 

d a t i o n s  concerning c o l l e c t i o n  mechanisms. We r e a l i z e  t h a t  

t h e r e  w i l l  be some de lay  caused by t h e  money making an 

i n t e r v e n i n g  s t o p  i n  t h e  c l e r k ' s  o f f i c e  b u t  we t r u s t  t h a t  

a d m i n i s t r a t i v e  arrangements can be made t o  minimize t h a t  

problem. The o r d e r  should d i r e c t  t h e  c l e r k  immediately upon 

r e c e i p t  t o  pay i t  t o  t h e  dependent spouse,  t o  t h e  person 

looking  a f t e r  t h e  supported c h i l d ,  o r  t o  t h e  Maintenance and 

Recovery Branch, a s  t h e  ca se  may be .  We th ink  however t h a t  

i n  t h e  i n t e r e s t  of f l e x i b i l i t y  t h e  c o u r t  should have power 

t o  o r d e r  t h a t  t h e  payments go t o  another  person,  such a s  t h e  

dependent spouse. 

Sec.  28.1 r e q u i r e s  t h e  o r d e r  t o  d i r e c t  t h a t  t h e  em- 

p l o y e r  make h i s  payments t o  a  c l e r k  of t h e  Family Court ,  and 

o u r  recommendation t h a t  t h e  judge have power t o  make a  

d i f f e r e n t  d i r e c t i o n  c o n s t i t u t e s  a  smal l  d ivergence from t h e  

s e c t i o n .  Sec. 28.5 r e q u i r e s  an o rde r  f o r  payment o u t ,  and 

we a r e  n o t  s u r e  t h a t  t h e  c o u r t  w i l l  cons ider  i t s e l f  a b l e  t o  

make t h e  o rde r  f o r  payment o u t  under it a s  p a r t  of t h e  o rde r  f o r  

a t t achment .  We t h i n k  t h a t  t h e  proposed Act should make it 

c l e a r  t h a t  only  one o rde r  i s  needed i n  t h e  u sua l  c a s e ,  a s  

t h e  procedure would i n  most cases  be of l i t t l e  va lue  i f  t h e  

money could no t  be g o t  o u t  wi thout  an a d d i t i o n a l  a p p l i c a t i o n .  
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We th ink  t h a t  some p rov i s ion  should be made f o r  t h e  r a r e  

c a s e s  i n  which two a p p l i c a n t s  may o b t a i n  a t t a c h i n g  o r d e r s  i n  

d i f f e r e n t  c o u r t s  a g a i n s t  t h e  same wages. The Supreme Court  

should have power t o  r e s o l v e  t h e  c o n f l i c t .  

The e f f e c t  of t h e  proposal  on t h e  employer must be  

taken i n t o  account .  He should be g iven  e x p l i c i t  in format ion  

t h a t  w i l l  l eave  him i n  no doubt a s  t o  h i s  o b l i g a t i o n s .  I f  

t h a t  i s  done,  we do n o t  t h ink  t h a t  t h e  adverse  e f f e c t  on 

him w i l l  be t o o  g r e a t .  He w i l l  u s u a l l y  be b e t t e r  a b l e  t o  

minimize h i s  a d m i n i s t r a t i v e  problems i f  t h e r e  i s  a  cont inu ing  

o rde r  than  i f  t h e r e  i s  a  garn ishee  summons se rved  l a t e  du r ing  

each pay pe r iod ,  and t h e  cont inu ing  a t tachment  w i l l  i n  e f f e c t  

be j u s t  one more deduct ion.  He w i l l ,  however, be an  innocent  

p a r t y  who becomes involved i n  t h e  a f f a i r s  of  t h e  husband and 

w i f e ,  and we th ink  t h a t  he should be e n t i t l e d  t o  deduc t  from each 

payment t h e  amount of c o s t s  he i s  e n t i t l e d  t o  deduct  from a  pay- 

ment under garn ishee  summons, which i s  p r e s e n t l y  $ 5 . 0 0 .  That  

w i l l  add t o  t h e  c o s t  of  t h e  procedure ,  which m i l i t a t e s  t o  

some e x t e n t  a g a i n s t  t h e  o b j e c t i v e s  of t h e  c o l l e c t i o n  system,  

b u t  we t h i n k  t h a t  it i s  r equ i r ed  by f a i r n e s s ,  and t h e  c o s t ,  

wh i l e  undes i rab le  i n  i t s e l f ,  may provide  some a d d i t i o n a l  

inducement t o  t h e  respondent spouse t o  sugges t  and c a r r y  o u t  

an a l t e r n a t i v e  proposa l  f o r  payment which w i l l  n o t  involve  

t h e  cont inu ing  a t tachment .  

There i s  some danger ,  however, t h a t  i n  a  p a r t i c u l a r  

ca se  an employer may d i scharge  a  respondent  spouse because 

of an o r d e r  f o r  con t inu ing  a t tachment .  To guard a g a i n s t  

t h a t  danger w e  t h ink  t h a t  t h e  employer should be p r o h i b i t e d  

from doing so .  W e  made a  recommendation t o  t h a t  e f f e c t  i n  

connect ion with  wage assignments and garnishment  i n  our  

Report No. 5 ,  AssigmIent of Wages, and t h e  A l b e r t a  Labour Act 

was amended t o  p r o h i b i t  d i s m i s s a l ,  l a y i n g  o f f ,  and suspension 

of an employee " f o r  t h e  s o l e  reason" of garnishment procee- 
d ings .  The s e c t i o n ,  however, does n o t  p rov ide  any s a n c t i o n  
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o t h e r  than t h e  g e n e r a l  one f o r  breach of a  s t a t u t e .  Whatever 

t h e  c a s e  w i th  an o rd ina ry  g a r n i s h e e ,  we t h i n k  t h a t  t he  

p r o t e c t i o n  of t h e  dependent spouse j u s t i f i e s  g i v i n g  t h e  d i s -  

charged respondent  spouse a  r i g h t  t o  be  r e i n s t a t e d ,  o r  a t  

l e a s t  t o  c la im damages. We s o  recommend, and i n  s o  doing 

would go beyond s e c .  28.1 which does n o t  p rov ide  f o r  a  c i v i l  

s a n c t i o n .  The p r o h i b i t i o n  a g a i n s t  d i s m i s s a l ,  t h e  s anc t ions  

t h a t  we have sugges ted ,  and t h e  d e t e r r e n t  e f f e c t  of t he  

presence of t h e  c o u r t  workers of t h e  c o l l e c t i o n  process  under 

recommendations which we w i l l  make l a t e r  i n  t h i s  Repor t ,wi l l  

provide some p r o t e c t i o n  t o  t h e  respondent  spouse.  We have 

considered going f u r t h e r  and recommending a  p rov is ion  t h a t  

a  d i scharge  w i t h i n  a  given per iod  from s e r v i c e  of t he  o r d e r ,  

such a s  90 days ,  would be presumed t o  be because of t he  o r d e r ,  

u n t i l  t h e  c o n t r a r y  i s  proved. A r t i c l e  650 of t h e  Quebec 

Code of C i v i l  Procedure provides  such a  presumption. We t h i n k ,  

however, t h a t  t o  go  t h a t  f a r  would be t o  impose too  heavy a  

burden on t h e  employer. 

Sec. 28.1(10)  p rov ides  a  f i n e  of n o t  more than $1,000 

f o r  t h e  f a i l u r e  of an employer t o  comply wi th  an o rde r  f o r  

a t tachment  of  e a r n i n g s .  We can see t h a t  t h e  more usua l  

s a n c t i o n ,  a  c i v i l  judgment a g a i n s t  t h e  person who owes t h e  

money which is a t t a c h e d ,  may n o t  be a p p r o p r i a t e  t o  a  ca se  

i n  which t h e r e  i s  a  s e r i e s  of p e r i o d i c  payments t o  be made 

and a r e  prepared t o  accep t  s ec .  28.1(10)  a s  an express ion 

of t h e  w i l l  of  t h e  L e g i s l a t u r e  and t o  c a r r y  i t  forward. 

The e a r n i n g s  of a  respondent spouse employed by a  depar t -  

ment, board o r  commission of t h e  p r o v i n c i a l  p u b l i c  s e r v i c e  should 

be s u b j e c t  t o  a t tachment ,  and t h e  proposed A c t  should s o  provide.  

We th ink  t h a t  i t  i s  b e t t e r  t o  make t h a t  l e g i s l a t i o n  app l i cab le  

than t o  t r y  t o  b r i n g  t h e  procedure under t h e  C i v i l  Serv ice  

Garnishee Act. S ince  s e c .  28.4 of c .  64 makes an o rde r  under 

t h e  amended P a r t  4 of t h e  Domestic Re la t ions  Act,  binding on 

t h e  Crown, w e  a s s u m e  t h a t  any a d m i n i s t r a t i v e  problems 
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created for the government by such a provision can be 

overcome. We think that it would be useful for the province 

to urge the federal government to follow the province's 

example. 

Recommendation #43 

( 1 )  T h a t  t h e  p r o p o s e d  A c t  make t h e  f o l l o w i n g  
p r o v i s i o n  f o r  c o n t i n u i n g  a t t a c h m e n t  o f  
e a r n i n g s  : 

( a )  I n  t h i s  s e c t i o n ,  u n Z e s s  t h e  c o n t e x t  
o t h e r w i s e  r e q u i r e s ,  " c o u r t "  means 

( i i  t h e  Supreme C o u r t  when e n f o r c i n g  
an  o r d e r  o f  s u p p o r t  made b y  t h e  
Supreme C o u r t ,  o r  

( i i l  t h e  c o u r t  o f  summary p r o c e d u r e  
when e n f o r c i n g  an o r d e r  o f  s u p p o r t  

( A )  made 3 y  t h e  c o u r t ,  o r  

( B l  made b y  t h e  Supreme C o u r t  and 
f i Z e d  i n  t h e  F a m i l y  C o u r t .  

( b l  The  c o u r t  may make a n  a t t a c h i n g  o r d e r  
u n d e r  t h i s  s e c t i o n  f o r  t h e  p u r p o s e  o f  
e n s u r i n g  t h e  c o l l e c t i o n  o f  p a y m e n t s  due  
o r  t o  become due  u n d e r  an o r d e r  o f  s u p p o r t .  

( c )  B y  t h e  a t t a c h i n g  o r d e r  t h e  c o u r t  may d i r e c t  
t h e  e m p l o y e r  o f  t h e  r e s p o n d e n t  t o  pay t o  
t h e  c l e r k  o f  t h e  c o u r t  o r  o t h e r  p e r s o n  named 
i n  t h e  o r d e r  a  s p e c i f i e d  p a r t  o r  amount o f  
t h e  w a g e s ,  s a Z a r y  o r  o t h e r  r e m u n e r a t i o n  
w h i c h  i s  t h e n  due  o r  w h i c h  may t h e r e a f t e r  
become due  t o  t h e  r e s p o n d e n t .  

( d l  An a t t a c h i n g  o r d e r  

( i )  shaZZ n o t  p r o v i d e  f o r  t h e  r e c o v e r y  o f  
payments  o f  s u p p o r t  w h i c h  became due 
more t h a n  9 0  d a y s  b e f o r e  t h e  f i l i n g  
o f  t h e  a p p l i c a t i o n  f o r  t h e  a t t a c h i n g  
o r d e r ,  

( i i )  may be  v a r i e d  f rom t i m e  t o  t i m e ,  

( i i i l  t a k e s  p r e c e d e n c e  o v e r  



( A )  a  g a ~ v z i s h m e n t  o r  a t t a c h m e n t ,  
and  

f B l  a n  a s s i g n m e n t  

s e r v e d  on t h e  empZoyer  a f t e r  t h e  
s e r v i c e  o f  t h e  a t t a c h i n g  o r d e r ,  

f i v i  b i n d s  t h e  empZoyer  f rom t h e  d a t e  o f  
s e r v i c e  t h e r e o f ,  and 

f v l  r e m a i n s  i n  f o r c e  u n t i  Z 

( A )  i t  i s  t e r m i n a t e d  b y  an o r d e r  o r  
i t s  own t e r m s . ,  o r  

f B l  t h e  e m p l o y m e n t  i s  t e r m i n a t e d .  

( e l  An a t t a c h i n g  o r d e r  s h a l Z  

( i l  b e  made upon n o t i c e  t o  t h e  r e s p o n d e n t ,  

f i i l  b e  made o n l y  when t h e  r e s p o n d e n t  i s  
i n  d e f a u l t  u n d e r  t h e  s u p p o r t  o r d e r  
a t  t h e  t i m e  o f  t h e  f i l i n g  o f  t h e  
a p p z i c a t i o n  f o r  t h e  a t t a c h i n g  o r d e r ,  

l i i i l  b e  s e r v e d  b y  o r d i n a r y  m a i l  a t  h i s  
l a s t  known a d d r e s s ,  

f i v l  p r o v i d e  f o r  t h e  e x e m p t i o n  o f  s u c h  
a m o u n t s  f o r  t h e  s u p p o r t  o f  t h e  
r e s p o n d e n t  and h i s  d e p e n d e n t s  a s  t h e  
c o u r t  t h i n k s  p r o p e r ,  and  

f v l  g i v e  d i r e c t i o n s  a s  t o  t h e  d i s p o s i t i o n  
o f  t h e  amounts  a t t a c h e d .  

f f l  S u b - p a r a g r a p h  f i i  o f  s u b s e c t i o n  l e i d o e s  
n o t  a p p l y  i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  
t h e  r e s p o n d e n t  h a s  a b s c o n d e d  o r  i s  a b o u t  
t o  a b s c o n d ,  b u t  i n  t h a t  e v e n t  t h e  amounts  
d e d u c t e d  shaZZ b e  p a i d  t o  t h e  c l e r k  o f  t h e  
c o u r t  w h i c h  makes  t h e  a t t a c h i n g  o r d e r  t o  b e  
h e l d  u n t i l  f u r t h e r  o r d e r  o r  u n t i l  t h e  c o u r t  
i s  s a t i s f i e d  t h a t  i t  i s  n o t  p r a c t i c a b z e  
t o  g i v e  t h e  r e s p o n d e n t  n o t i c e  o f  i t s  
i n t e n t i o n  t o  d i r e c t  payment  o u t .  

f g l  Upon e a c h  d e d u c t i o n  o f  w a g e s ,  s a l a r y  o r  
r e m u n e r a t i o n  t h e  e m p l o y e r  i s  e n t i t l e d  t o  
r e c e i v e  s u c h  c o s t s  a s  may b e  p e r m i t t e d  t o  
a  g a r n i s h e e  u n d e r  t h e  A l b e r t a  R u l e s  o f  
C o u r t  from t i m e  t o  t i m e ,  t o  b e  p a i d  b y  



d e d u c t i o n  f rom t h e  r e m a i n i n g  money 
p a y a b l e  t o  t h e  r e s p o n d e n t  o r e ,  i f  t h e r e  i s  
n o  s u c h  money ,  f rom t h e  money p a i d  
p u r s u a n t  t o  t h e  o r d e r .  

( h )  I f  more t h a n  one a t t a c h i n g  o r d e r  i s  i n  
e f f e c t  a g a i n s t  t h e  same w a g e s ,  s a l a r y  
o r  o t h e r  r e m u n e r a t i o n  

f i )  t h e  Supreme C o u r t  may g i v e  d i r e c t i o n s  
a b o u t  t h e  d i s p o s i t i o n  t h e r e o f ,  and 

i i i )  p e n d i n g  s u c h  d i r e c t i o n s  t h e  o r d e r  
f i r s t  s e r v e d  on t h e  e m p t o y e r  h a s  
p r i o r i t y  . 

( i )  An e m p l o y e r  who makes a  payment  p u r s u a n t  
t o  an a t t a c h i n g  o r d e r  u n d e r  t h i s  
Recommendat ion  i s  d i s c h a r g e d  from 
l i a b i l i t y  f o r  t h e  amount o f  t h e  p a y m e n t .  

j )  An e m p t o y e r  s h a l l  n o t  t e r m i n a t e  t h e  
e m p l o y m e n t  o f  t h e  r e s p o n d e n t  s o l e t y  
b e c a u s e  o f  a n  a t t a c h i n g  o r d e r  o r  o r d e r s  
u n d e r  t h i s  s e c t i o n .  

( k l  An e m p l o y e r  who c o n t r a v e n e s  s u b s e c t i o n  
( j  i 

( i l  i s  g u i l t y  o f  an o f f e n c e ,  and 

i may be  o r d e r e d  by t h e  c o u r t  t o  pay 
damages o r  r e i n s t a t e  t h e  r e s p o n d e n t .  

I l l  A p e r s o n  who i s  s e r v e d  w i t h  an a t t a c h i n g  
o r d e r  a n 3  who f a i l s  t o  compty  w i t h  i t s  
t e r m s  w i t h o u t  r e a s o n a b l e  j u s t i f i c a t i o n  
i s  g u i l t y  o f  a n  o f f e n c e  and l i a b l e  on  summary 
c o n v i c t i o n  t o  a  f i n e  o f  n o t  more t h a n  $ 1 , 0 0 0 .  

( 2 )  T h a t  t h e  p r o v i n c i a l  g o v e r n m e n t  u r g e  t h e  f e d e r a t  
g o v e r n m e n t  t o  recommend t o  P a r l i a m e n t  l e g i s -  
l a t i o n  r e q u i r i n g  t h e  Crown i n  r i g h t  o f  Canada 
t o  r e c o g n i z e  o r d e r s  made u n d e r  Recommendat ion  
4 3 ( 1 l .  

(v) Imprisonment 

Under sec. 8 of the Alimony Orders Enforcement Act 

(Alberta), a judge of the Supreme or District Court may 

commit a defaulting respondent spouse to jail for not more 
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than  one y e a r ,  but  only  i f  t he  respondent spouse has  given 

away o r  concealed p rope r ty  t o  avoid payment o r  h a s  " r e fused  

o r  neg lec t ed"  t o  pay when a b l e  t o  do s o .  Under s e c .  28 of 

t he  Domestic Re la t ions  Act ( A l b e r t a ) ,  a  judge of t h e  Family 

Court  may commit t he  respondent spouse t o  j a i l  f o r  not  more 

than s i x  months un le s s  he i s  s a t i s f i e d  t h a t  t h e  respondent  

i s  unable t o  pay t h e  sum ordered.  Should imprisonment 

cont inue  t o  be a  s a n c t i o n ?  

There a r e  arguments f o r  an answer i n  t h e  nega t ive .  

Imprisonment f o r  deb t  i s  repugnant t o  p r e s e n t  no t ions  of 

j u s t i c e .  The p r e s e n t  law which we have desc r ibed  provides  

f o r  imprisonment f o r  r e f u s a l  t o  pay when a b l e  t o  do s o  and n o t  

f o r  t h e  d e b t  i t s e l f ;  b u t  it i s  a  f e a t u r e  of t h e  system which 

makes t h e  system appear p u n i t i v e  and i t s  p roces ses  l i k e  those  

of t h e  c r i m i n a l  law. Imprisonment, whether f o r  d e b t  o r  f o r  

r e f u s a l  t o  pay,  i s  n o t  a v a i l a b l e  t o  any o t h e r  c r e d i t o r  wi th  

a  money judgment. Whatever t h e  s i t u a t i o n  might have been i n  

e a r l i e r  t i m e s ,  t h e  a v a i l a b i l i t y  of  s o c i a l  a s s i s t a n c e  means 

t h a t  t h e  dependent spouse and family  w i l l  n o t  be u t t e r l y  

d e s t i t u t e  i f  suppor t  payments a r e  n o t  made, s o  t h a t  t h e r e  i s  

now less reason t o  apply such a  harsh s a n c t i o n .  Judges a r e  

r e l u c t a n t  t o  commit, and t h e  t h r e a t  i s  t h e r e f o r e  o f t e n  seen 

a s  an empty one. Attachment of ea rn ings  i s  more l i k e l y  t o  be 

a  more e f f i c i e n t  remedy i f  t h e  p r i n c i p a l  f i n a n c i a l  resource  

of t h e  respondent  i s  h i s  ea rn ings ,  and execu t ion  and 

garnishment a r e  a v a i l a b l e  i n  t he  ca se  of one who has  proper ty  

and bus ines s  r e s o u r c e s .  F i n a l l y ,  i f  a  respondent spouse i s  

i n  j a i l  he  has no way of ea rn ing  money t o  pay t h e  a r r e a r s .  

Why then  should imprisonment no t  be abol i shed?  

The p r a c t i c a l  answer i s  t h a t  t h e r e  a r e  c a s e s  i n  which 

imprisonment o r  t h e  t h r e a t  of imprisonment does r e s u l t  i n  

payment of a r r e a r s  and i n  which no o t h e r  remedy appears  

l i k e l y  t o  do s o .  We a r e  t o l d  by those  involved i n  t h e  

enforcement p rocess  t h a t  q u i t e  o f t en  money i s  forthcoming 
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i n  o r d e r  t o  a v o i d  impr isonment  and t h a t  t h e  r e s p o n d e n t  i s  

t h e r e a f t e r  l i k e l y  t o  be  c a r e f u l  n o t  t o  provoke  t h e  e x e r c i s e  o f  

t h a t  power a g a i n .  Then it s h o u l d  be remembered t h a t  t h e r e  i s  a 

p r a c t i c a l  d i f f e r e n c e  between c o l l e c t i o n  o f  p e r i o d i c  s u p p o r t  

award and  most  o t h e r  judgment d e b t s ,  i n  t h a t  l e g a l  mach ine ry ,  

b e i n g  cumbersome and  e x p e n s i v e ,  i s  n o t  w e l l  a d a p t e d  t o  t h e  

c o l l e c t i o n  o f  s m a l l  p e r i o d i c  sums. W e  hope t h a t  t h e  

c o n t i n u i n g  a t t a c h m e n t  of  e a r n i n g s  and t h e  improvement o f  

c o l l e c t i o n  s e r v i c e s  w i l l  a l l e v i a t e  t h i s  problem,  b u t  we d o  

n o t  e x p e c t  it t o  d i s a p p e a r .  I t  a p p e a r s  l i k e l y  t h a t  t h e r e  

w i l l  c o n t i n u e  t o  b e  c a s e s  which can b e  r eached  by impr isonment  

o r  by t h r e a t  of  impr isonment  and  n o t  by o r d i n a r y  c o l l e c t i o n  

methods . 

T h a t  raises t h e  p h i l o s o p h i c a l  q u e s t i o n :  i s  impr isonment  

j u s t i f i a b l e ?  The d u t y  t o  s u p p o r t  s p o u s e  and f a m i l y  i s ,  w e  

t h i n k ,  a  h i g h e r  d u t y  t h a n  t h e  o r d i n a r y  d u t y  o f  d e b t o r  t o  

c r e d i t o r .  Our recommendat ions f o r  p r i o r i t y  o f  s u p p o r t  c l a i m s  

and f o r  a  c o l l e c t i o n  s e r v i c e  r e f l e c t  t h a t  view.  W e  t h i n k  

t h a t ,  s o  l o n g  as it i s  c l e a r l y  r e s t r i c t e d  t o  t h e  c a s e  of  a  

r e s p o n d e n t  s p o u s e  who c o u l d  pay  and h a s  n o t  done so ,  and 

s o  l o n g  a s  h e  h a s  a d e q u a t e  o p p o r t u n i t y  t o  have t h e  p r o p r i e t y  

o f  t h e  award  r ev iewed ,  c o m m i t t a l  s h o u l d  b e  r e t a i n e d  a s  a  means 

o f  c o m p e l l i n g  payment i n .  t h e  f a c e  o f  an i n t e n t i o n a l  f a i l u r e  

t o  pay.  W e  n o t e  t h a t  O n t a r i o  B i l l  59 ,  1977,  would g i v e  t h e  

c o u r t  power t o  o r d e r  imprjsontrkent f o r  t h r e e  rr.onths b u t  t h e  

t i m e  l i m i t  i n  t h e  Alimony O r d e r s  Enforcement  A c t  ( A l b e r t a )  is 

one y e a r ,  and  w e  see n o  r e a s o n  t o  change  i t  i n  t h a t  Act  o r  t o  

d e a l  w i t h  it d i f f e r e n t l y  i n  c o n n n e c t i o n  w i t h  summary o r d e r s  

o f  s u p p o r t .  

T h a t  t h e  p r o p o s e d  A c t  make t h e  f o l Z o w i n g  p r o v i s i o n :  

Where a  p a r t y  a g a i n s t  whom an o r d e r  o f  s u p p o r t  
i s  made w i l f u l Z y  d e f a u l t s  i n  payment o f  a22 o r  
any  o f  t h e  money p a y a b l e  u n d e r  t h e  o r d e r ,  



t h e  Fami ly  C o u r t  may,  u n l e s s  t h e  p a r t y  s a t i s f i e s  
i t  t h a t  t h e  f a i l u r e  t o  pay i s  due  t o  i n s u f f i c i e n t  
means o r  i n a b i l i t y  t o  p a y ,  commit  t h e  p a r t y  t o  
j a i l  f o r  a  p e r i o d  o f  n o t  more t h a n  o n e  y e a r .  

Recommendation # 4 5  

T h a t  t h e  A l imony  O r d e r s  E n f o r c e m e n t  A c t  be  made 
a p p l i c a b l e  t o  o r d e r s  o f  s u p p o r t  made b y  t h e  
Supreme C o u r t  u n d e r  t h e  p r o p o s e d  A c t .  

( v i )  Other s p e c i f i c  remedies 

We have d e a l t  e lsewhere  i n  t h i s  Report w i th  a  number of 

o t h e r  s u b j e c t s  which a f f e c t  t h e  c o l l e c t i o n  of suppor t  

awards. These inc lude  t h e  powers of t h e  c o u r t s  t o  r e q u i r e  

s e c u r i t y ,  and t h e  power of t h e  Supreme Court  t o  make 

charg ing  o r d e r s  and t o  s e t  a s i d e  g i f t s  of p r o p e r t y .  We 

w i l l  n o t  r e p e a t  t hose  d i scuss ions  here .  

( e )  Summary of c o l l e c t i o n  remedies 

We w i l l  f o r  convenience and c l a r i t y  summarize t he  l e g a l  

remedies which would be a v a i l a b l e  t o  c o l l e c t  payments under 

o r d e r s  o f  suppor t  i f  our  recommendations a r e  adopted.  

I f  t h e  o r d e r  i s  made by t h e  Supreme Court ,  t h e  person 

e n t i t l e d  t o  payment would cont inue  t o  have remedies a v a i l a b l e  

i n  t h a t  c o u r t .  The p r i n c i p a l  remedies a t  p r e s e n t  a r e  ga rn i sh -  

ment of  d e b t s ,  i nc lud ing  wages; s e i z u r e  and s a l e  under w r i t  of  

execu t ion ;  and committal t o  j a i l  under The Alimony Orders 

Enforcement Act. Our recommendations would add t o  t h a t  t h e  

cont inu ing  a t tachment  of ea rn ings .  

The person e n t i t l e d  t o  payment under a  Supreme Court  

o r d e r  of suppor t  would cont inue t o  have t h e  r i g h t  t o  f i l e  

t h e  o r d e r  i n  t h e  Family Court .  The remedies a v a i l a b l e  i n  

t h e  Family Court  would then  be a v a i l a b l e .  The same Family 
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C o u r t  r e m e d i e s  would be  a v a i l a b l e  t o  t h e  p e r s o n  e n t i t l e d  t o  

payment u n d e r  a  summary o r d e r  o f  s u p p o r t  made by t h e  

Family C o u r t .  

The p r e s e n t  remedy i n  Family C o u r t  i s  commi t t a l  t o  

j a i l .  S . A .  1977 ,  c .  6 4 ,  and o u r  recommendat ions would add 

o r d e r s  i n  t h e  n a t u r e  o f  w r i t s  o f  e x e c u t i o n  w i t h  t h r e e  

months '  p r i o r i t y  o v e r  o r d i n a r y  w r i t s  o f  e x e c u t i o n ;  o r d e r s  

f o r  g a r n i s h m e n t  of  d e b t s  o t h e r  t han  wages and s a l a r y  f o r  

a r r e a r s ;  and  t h e  c o n t i n u i n g  a t t a c h m e n t  o f  e a r n i n g s .  

We t h i n k  t h a t  t h i s  s u b s t a n t i a l  a g g r e g a t i o n  o f  r emed ies  

would g o  a s  f a r  t owards  p r o v i d i n g  t h e  f o u n d a t i o n  f o r  an 

a d e q u a t e  c o l l e c t i o n  s y s t e m  a s  p r a c t i c a l i t y  and f a i r n e s s  

p e r m i t .  U n l e s s  t h e  r emed ies  a r e  u s e d ,  however,  t h e y  w i l l  

d o  n o t h i n g  t o  s o l v e  e v e n  t h o s e  p rob lems  which a r e  n o t  

r e n d e r e d  i n s o l u b l e  by l a c k  o f  money, and  f o r  l a c k  o f  money 

and  l e g a l  s o p h i s t i c a t i o n  many p e o p l e  w i l l  n o t  be a b l e  t o  

u s e  them. W e  w i l l  l a t e r  i n  t h i s  R e p o r t  t u r n  t o  a  d i s c u s s i o n  

o f  a  way t o  see t h a t  t h e y  a r e  u s e d .  

( f )  P r o c e d u r e  i n  Family C o u r t  

W e  have  recommended a  p r o c e d u r e  for  an a p p l i c a t i o n  t o  

t h e  Family C o u r t  f o r  a summary o r d e r  o f  s u p p o r t .  The 

p r o c e d u r e  upon a  c o l l e c t i o n  p r o c e e d i n g  s h o u l d  be  s i m i l a r ,  

w i t h  t h r e e  e x c e p t i o n s .  One i s  t h a t  t h e  a p p l i c a n t  s h o u l d  n o t  

b e  r e q u i r e d  t o  f i l e  a s t a t e m e n t  o f  f a c t s .  The second i s  

t h a t  an a p p l i c a n t  who s e r v e s  a  demand f o r  f i n a n c i a l  in forma-  

t i o n  s h o u l d  n o t  have t o  f i l e  a s t a t e m e n t  h e r s e l f .  The 

r e a s o n  f o r  t h e s e  two e x c e p t i o n s  i s  t h a t  t h e  a p p l i c a n t ' s  

f i n a n c i a l  p o s i t i o n  i s  n o t  an i s s u e  i n  a c o l l e c t i o n  p r o c e e d i n g  

The t h i r d  e x c e p t i o n  i s  t h a t  t h e  c o u r t  s h o u l d  have t h e  power 

t o  commit t o  j a i l  a  r e s p o n d e n t  who d o e s  n o t  a p p e a r  o r  

i s s u e  a  w a r r a n t  f o r  h i s  a r r e s t .  The r e a s o n s  f o r  t h i s  
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e x c e p t i o n  a r e  t h a t  e f f e c t i v e  c o l l e c t i o n  p r o c e d u r e s  r e q u i r e  

i n f o r m a t i o n  from t h e  r e s p o n d e n t  and t h a t ,  w i t h o u t  t h e  power ,  a  

r e s p o n d e n t  c o u l d  a v o i d  c o m m i t t a l  by n o t  a p p e a r i n g .  

Recommendation # 4 6  

( 1 )  T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  r u l e s  o f  
p r o c e d u r e  f o r  a p p l i c a t i o n s  t o  t h e  Fami ly  C o u r t  t o  
e n f o r c e  c o Z Z e c t i o n  o f  s u p p o r t  payments  a s  f o l l o w s :  

f a )  A c l e r k  o f  t h e  Fami ly  C o u r t  s h a l l  p r o v i d e  
t h e  a p p l i c a n t  w i t h  a  summons i n  Form G i n  
t h e  S c h e d u l e .  

( b )  The summons s h a l l  

f i )  r e q u i r e  t h e  r e s p o n d e n t  t o  a p p e a r  
b e f o r e  a  judge  o f  t h e  Fami ly  C o u r t  
a t  a  named t i m e  and p l a c e  f o r  a  
h e a r i n g  on t h e  m e r i t s  o f  t h e  
a p p l i c a t i o n ,  

( i i l  g i v e  n o t i c e  o f  t h e  remedy  b e i n g  
s o u g h t ,  

f i i i l  i n f o r m  him t h a t  he h a s  t h e  r i g h t  t o  
o p p o s e  t h e  a p p l i c a t i o n ,  and 

f i v )  warn  h i m  t h a t  i f  he d o e s  n o t  a t t e n d  
t h e  h e a r i n g  t h e  judge h a s  power t o  
make an o r d e r  i n  h i s  a b s e n c e ,  i n c l u d i n g  
a n  o r d e r  o f  c o m m i t t a l  t o  j a i l .  

( c )  The  summons s h a l Z  b e  s e r v e d  upon t h e  r e -  
s p o n d e n t  p e r s o n a l l y  o r  i n  s u c h  manner a s  a  
judge  may d i r e c t .  

I d )  The  a p p l i c a n t  s h a l l  f u r t h e r  c a u s e  t o  b e  
s e r v e d  upon t h e  r e s p o n d e n t  t o g e t h e r  w i t h  
t h e  summons a  n o t i c e  i n  Form H i n  t h e  S c h e d u l e .  

( e l  The  n o t i c e  s h a l l  

f i )  c o n t a i n  i n f o r m a t i o n  a s  t o  t h e  r i g h t s  
and o b l i g a t i o n s  o f  t h e  r e s p o n d e n t ,  
i n c l u d i n g  n o t i c e  o f  t h e  s e r v i c e s  
a v a i l a b l e  i n  t h e  Fami ly  C o u r t  t o  h i m ,  
and 

f i i )  a d v i s e  h i m  t o  s e e k  l e g a l  a d v i c e  a s  s o o n  
a s  p o s s i b l e  b e f o r e  t h e  h e a r i n g .  
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( 2 )  T h a t  t h e  p r o p o s ~ d  A c t  p r o v i d e  a s  f o z ~ o w s ;  

( a )  A t  t h e  h e a r i n g  o f  a n  a p p l i c a t i o n  t o  
e n f o r c e  c o l Z e c t i o n  o f  s u p p o r t  payments  
t h e  c o u r t  may 

l i )  make an o r d e r  g r a n t i n g  t h e  r e l i e f  
c l a i m e d  o r  p a r t  t h e r e o f ,  

i i i i  d i s m i s s  t h e  a p p z i c a t i o n ,  

( i i i )  i f  t h e  r e s p o n d e n t  d o e s  n o t  a p p e a r ,  
i s s u e  a  w a r r a n t  f o r  h i s  a r r e s t  o r  
make a n  o r d e r  o f  con imi t taz  t o  j a i  Z f o r  
a  p e r i o d  n o t  e x c e e d i n g  one  y e a r ,  o r  

l i v )  a d j o u r n  t h e  a p p Z i c a t i o n  t o  p e r m i t  
t h e  r e s p o n d e n t  t o  a p p l y  t o  v a r y  t h e  
o r d e r  o f  s u p p o r t  u n d e r  w h i c h  
p r o c e e d i n g s  a r e  t a k e n .  

(g) Effect of order in collection proceedings 

We have already said that the earnings of provincial 

employees should besubject to attachment and that the proposed 

Act should so provide. We think that any other order made 

in collection proceedings should also bind the Crown, and we 

will now make a recommendation accordingly. S.A. 1977, c.64, 

already so provides. Under the constitution its effect is 

limited to the Crown in right of Alberta. 

The proceeds of an order in collection proceedings 

should be protected from attachment by others. 

Recommendation #47 

( 1 )  T h a t  a n  o r d e r  made i n  a  p r o c e e d i n g  u n d e r  t h e  
p r o p o s e d  A c t  t o  e n f o r c e  c o Z Z e c t i o n  o f  s u p p o r t  
p a y m e n t s  b e  b i n d i n g  on t h e  Crown. 

1 2 )  T h a t  money p a i d  t o  a  c l e r k  o f  t h e  c o u r t  
u n d e r  an o r d e r  i n  p r o c e e d i n g s  u n d e r  t h e  
p r o p o s e d  A c t  n o t  be  a t t a c h a b z e .  
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( h )  Rules of c o u r t  

A s  i n  t h e  ca se  of t he  summary procedure f o r  o r d e r s  of 

suppor t ,  we th ink  t h a t  t h e  Lieu tenant  Governor i n  Council  

should have power t o  make r u l e s  of p r a c t i c e  and procedure f o r  

proceedings  i n  t h e  Family Court t o  enforce  c o l l e c t i o n  of 

suppor t  payments. U n t i l  t h a t  i s  done, t he  r u l e s  which we 

have d r a f t e d  should apply.  

Recommendation # 4  8 

T h a t  t h e  p r o p o s e d  A c t  p r o v i d e  f o r  r u l e s  o f  p r a c t i c e  
and p r o c e d u r e  f o r  p r o c e e d i n g s  i n  t h e  Fami ly  C o u r t  
t o  e n f o r c e  c o l l e c t i o n  o f  payments  f o r  s u p p o r t  a s  
f o l Z o w s :  

(1) The L i e u t e n a n t  G o v e r n o r  i n  C o u n c i l  may make 
r u l e s  o f  p r a c t i c e  and p r o c e d u r e  f o r  p r o c e e d i n g s  
t o  e n f o r c e  c o l l e c t i o n  o f  payments  f o r  s u p p o r t ,  
i n c l u d i n g  r u l e s  f o r  t h e  m a t t e r s  p r o v i d e d  f o r  
i n  t h e  S c h e d u l e  t o  t h e  A c t .  

( 2 )  U n t i l  r u l e s  a r e  made f o r  t h e  m a t t e r s  p r o v i d e d  
f o r  i n  t h e  S c h e d u l e ,  t h e  r u l e s  i n  t h e  
ScheduZe  r e l a t i n g  t o  s u c h  p r o c e e d i n g s  s h a Z l  
b e  r u l e s  o f  t h e  c o u r t  f o r  t h e  p u r p o s e s  o f  
t h i s  P a r t .  

(i)  C o l l e c t i o n  Serv ice  

1. Presen t  S i t u a t i o n  

An ord inary  c r e d i t o r  who wishes t o  c o l l e c t  money through 

l e g a l  p rocess  o b t a i n s  a  money judgment a g a i n s t  t h e  d e b t o r .  

H e  then has  a v a i l a b l e  t o  him a  number of means of c o l l e c t i n g  

t h e  money, notably  t h e  w r i t  of  execut ion and t h e  garn ishee  

summons, and he has t h e  r i g h t  t o  examine the  deb to r  i n  a i d  

of execut ion .  I t  i s  f o r  him t o  t ake  t h e  i n i t i a t i v e  and t o  

s e e  t h a t  proper  documents a r e  i s sued  and served. A spouse 

who o b t a i n s  a  suppor t  award i s  a  c r e d i t o r  f o r  t h e  amounts 

which f a l l  due under t h e  award, b u t  it has been recognized 
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t h a t  she  o r  he i s  not  an ord inary  c r e d i t o r ,  t h a t  t h e  award 

i s  n o t  an o rd ina ry  money judgment, and t h a t  t o  l eave  her  

o r  him t o  c o l l e c t  t h e  money by t r a d i t i o n a l  methods i s  t o  

deny j u s t i c e .  The Family Court  t h e r e f o r e  prov ides  t o  

c r e d i t o r  spouses  s e r v i c e s  which t h e  c o u r t  system does n o t  

p rov ide  t o  o t h e r  c r e d i t o r s .  I t  a l s o  prov ides  s e r v i c e s  t o  

t h e  Maintenance and Recovery Branch of t h e  Department of 

S o c i a l  S e r v i c e s  and Community Heal th  f o r  recouping money 

pa id  t o  a  supported spouse by way of s o c i a l  a s s i s t a n c e .  The 

s e r v i c e s  i n  Family Court  a r e  a l s o  a v a i l a b l e  t o  spouses who 

o b t a i n  Supreme Court  awards, a s  Supreme Court  o r d e r s  may be 

f i l e d  i n  t h e  Family Court  f o r  enforcement.  

I n  t h e  Family Cour t ,  t h e  c l e r k  of t h e  Court i s  t h e  

o f f i c i a l  w i t h  t h e  formal r e s p o n s i b i l i t y  f o r  c o l l e c t i o n .  He 

i s  t h e  cus tod ian  of t h e  c o u r t  f i l e ,  and most Family Court o r d e r s  

d i r e c t  t h a t  t h e  money be pa id  t o  him. A Family Court 

Counsel lor  o r  Probat ion O f f i c e r  may a l s o  become involved i n  

t h e  c o l l e c t i o n  process  because he has r e t a i n e d  i n t e r e s t  i n  

a  f i l e  o r  because t h e  supported spouse r ega rds  him a s  her  

c o n t a c t  w i th  t h e  c o u r t  and informs him of a  d e f a u l t  i n  payment. 

The p r a c t i c e  appears  t o  vary from Family Court  t o  

Family Court .  I n  some c a s e s ,  c o u r t  o f f i c i a l s  conceive it t o  

be t h e i r  duty  t o  t ake  s t e p s  t o  b r i n g  non-paying spouses 

be fo re  t h e  c o u r t s  wi thout  w a i t i n g  f o r  i n s t r u c t i o n s  from t h e  

c la imant  spouse o r  from the  Maintenance and Recovery Branch. 

I n  o t h e r  c a s e s ,  t h e  c o u r t  o f f i c i a l s  do n o t  conceive it t o  

be t h e i r  du ty  t o  commence proceedings w i thou t  i n s t r u c t i o n s ,  

which may no t  come u n t i l  t h e  d e f a u l t  ha s  cont inued f o r  

s e v e r a l  months. P a r t  of t h e  reason f o r  t h e  d i f f e r e n c e  i n  

p r a c t i c e  i s  t h e  d i v i s i o n  of j u r i s d i c t i o n  between t h e  

Department of  t h e  S o l i c i t o r  General and t h e  Department of 

t h e  Attorney General .  

The s t e p s  t h a t  can be taken i n  Family Court  t o  c o l l e c t  
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suppor t  awards a r e  l i m i t e d .  Family Court  workers can w r i t e  

t o  a  respondent  spouse o r  have a  d i scus s ion  w i t h  h i m .  Apart  

from t h a t  t h e  on ly  recourse  i s  t o  i s s u e  a  summons t o  him t o  

appear  be fo re  t h e  c o u r t  t o  show cause why he should n o t  be 

committed t o  j a i l  f o r  f a i l i n g  t o  pay. I t  t akes  time t o  

b r i n g  him be fo re  t h e  c o u r t ,  and when he does appear t h e  

c o u r t  can on ly  commit him o r  e x t r a c t  payment under t h r e a t  

of imprisonment. 

The system does no t  appear t o  work a s  we l l  a s  i t  

should.  Large amounts of money a r e  awarded and e i t h e r  a r e  

n o t  c o l l e c t e d  on time o r  a r e  no t  c o l l e c t e d  a t  a l l .  P a r t  of  

t h e  problem a r i s e s  because some respondents  a r e  d i s s a t i s f i e d  

wi th  t h e  law o r  i t s  processes  o r  a r e  unwi l l ing  t o  pay f o r  

t h e  suppor t  of c la imant  spouses o r  c h i l d r e n .  P a r t  of it 

however a r i s e s  from p a r t i c u l a r  problems r e l a t e d  t o  t h e  

c o l l e c t i o n  process .  One of t hose  p a r t i c u l a r  problems i s  

t h a t  t h e  on ly  remedy a v a i l a b l e  i n  Family Cour t ,  t h e  "show 

cause" procedure ,  i s  one which t h e  j u d i c i a r y  a r e  under- 

s t andab ly  r e l u c t a n t  t o  c a r r y  through t o  t h e  p o i n t  of  

committing a  respondent t o  j a i l ,  and t h a t  it leaves  room 

f o r  evas ion  and de l ay .  

The more f l e x i b l e  remedies which w e  have suggested should 

a l l e v i a t e  t h e  problem and i n  some cases  so lve  i t ,  but t h e  

problem w i l l  remain i n  many o the r  cases .  Another p a r t i c u l a r  

problem i s  t h a t  i n  many c a s e s  t h e  c o l l e c t i o n  process  i s  n o t  

a c t i v a t e d  f o r  a  long per iod  of t i m e  wi th  t h e  r e s u l t  t h a t  

a r r e a r s  p i l e  up and c o l l e c t i o n  becomes more d i f f i c u l t .  That 

i s  p a r t l y  due t o  t h e  f a c t  t h a t  a  supported spouse r ece iv ing  a  

s o c i a l  al lowance has  no f i n a n c i a l  i n c e n t i v e  t o  complain and 

t h e  f a c t  t h a t  many a  dependent spouse has a  d i s i n c e n t i v e  i n  

t h a t  she does n o t  want t o  a l i e n a t e  f u r t h e r  o r  provoke the  

respondent.  It i s  p a r t l y  due t o  t he  f u r t h e r  f a c t  t h a t  t he  

f a i l u r e  t o  pay i s  no t  sys t ema t i ca l ly  brought t o  t he  a t t e n t i o n  

o f  enforcement o f f i c i a l s  i n  any o the r  way. A f u r t h e r  p a r t  of  
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t h e  gene ra l  problem i s  t h a t  many supported spouses  do not  

t h i n k  t h e  l i k e l i h o o d  of s u b s t a n t i a l  r e t u r n  from t h e  c o l l e c t i o n  

p roces s  s u f f i c i e n t l y  g r e a t  t o  j u s t i f y  t h e  t i m e  and t r o u b l e  

involved i n  it. 

2 .  Proposa ls  f o r  a  c o l l e c t i o n  func t ion  

Our f i r s t  p roposa l  i s  t h a t  t h e r e  be a  c o l l e c t i o n  s e r v i c e  

i n  each e x i s t i n g  Family Court t o  c o l l e c t  money due under 

suppor t  o r d e r s  made by t h e  Family Court  o r  f i l e d  t h e r e  f o r  

enforcement. I f  a  u n i f i e d  family c o u r t  i s  e s t a b l i s h e d  the  

s e r v i c e  should be a t t a c h e d  t o  t h a t  c o u r t .  

We t h i r k  t h a t  t h e  f i r s t  requirement  f o r  such a  s e r v i c e  

i s  t h a t  it be under one d i r e c t i o n  throughout  t h e  prov ince .  

I t  should work i n  c l o s e  cooperat ion wi th  t h e  o t h e r  Family 

Court  s e r v i c e s  and should t h e r e f o r e  be d i r e c t e d  by t h e  ad- 

m i n i s t r a t i v e  a u t h o r i t y  which d i r e c t s  a l l  t h e  Family Court  

s e r v i c e s .  We r e p e a t  he re  t h e  recommendations made i n  our  

Report 2 6 ,  Family Law Adminis t ra t ion :  Court S e r v i c e s ,  t h a t  

a l l  t h e  Family Court  s e r v i c e s  should be under one government 

department and,  because the  Attorney General  i s  n e c e s s a r i l y  

r e spons ib l e  f o r  appointment of judges and t h e  admin i s t r a t i on  

o f  j u s t i c e ,  they should be under h i s  department.  I f  a l l  

t h e  s e r v i c e s  a t t ached  t o  a  Family Court  a r e  t o  work i n  a 

co-ordinated way, and t o  coopera te  where coopera t ion  i s  

a p p r o p r i a t e ,  one a d m i n i s t r a t i v e  a u t h o r i t y  appears  e s s e n t i a l .  

That  i s  a s  t r u e  i n  t h e  c o l l e c t i o n  process  a s  e lsewhere .  

The next  requirement i s  t h a t  c l e a r  and z o n s i s t e n t  p o l i c i e s  

be adopted and t h a t  those  involved i n  t h e  c o l l e c t i o n  func t ion  

should c l e a r l y  understand those  p o l i c i e s .  That ,  we th ink ,  

r e q u i r e s  c a r e f u l  w r i t t e n  po l i cy  s t a t emen t s ,  and it a l s o  

r e q u i r e s  educa t iona l  programs involv ing  personnel  from the  

s e r v i c e s  a t t ached  t o  t h e  d i f f e r e n t  Family Courts .  I t  a l s o ,  

w e  t h i n k ,  r e q u i r e s  c a r e f u l  con t inu ing  a t t e n t i o n  t o  the  problems 
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encounterecl by those  involved i n  t h e  process  and c a r e f u l  con- 

t i n u i n g  c o n s i d e r a t i o n  of p o l i c y  i n  t h e  l i g h t  of in format ion  

a s  t o  t h o s e  problems. 

The nex t  requirement  i s  t h a t  t h e r e  be an adequate s t a f f  

t o  perform t h e  f u n c t i o n s  r equ i r ed  of it. I t  seems t h a t  i n  

t h e  c o u r t s  handl ing l a r g e  volumes of work the re  should be 

p r o v i s i o n  f o r  s t a f f  members engaged fu l l - t ime  i n  t h e  c o l l e c t i o n  

process .  I n  sma l l e r  c o u r t s ,  t h e  volume may not  j u s t i f y  a 

f u l l - t i m e  s t a f f  person.  

What should t h e  c o l l e c t i o n  s e r v i c e  do? There i s  a 

t h r e s h o l d  ques t ion :  should it t ake  p o s i t i v e  s t e p s  t o  d i s -  

cover  d e f a u l t  and t a k e  proceedings t o  r e c t i f y  i t ,  o r  should 

it move on ly  when a c t i v a t e d  by i n s t r u c t i o n s  from t h e  spouse 

e n t i t l e d  t o  payment o r  from t h e  Maintenance & Recovery Branch? 

The two c a s e s  a r e  n o t  n e c e s s a r i l y  t h e  same, and we w i l l  

d i s c u s s  them s e p a r a t e l y :  

1. Where t h e  supported spouse i s  e n t i t l e d  t o  

r e c e i v e  payment we  do n o t  see  any reason why 

t h e  c o l l e c t i o n  s e r v i c e  should move without  

her  o r  h i s  i n s t r u c t i o n s ;  f o r  one th ing  she  

o r  he i s  t h e  i n t e r e s t e d  p a r t y  and f o r  ano the r ,  

i f  she  o r  he does n o t  g i v e  i n s t r u c t i o n s  

t h e r e  may be a good reason,  such a s  a r e c o n c i l i a -  

t i o n .  However, we th ink  t h a t  t he  supported spouse 

should be a b l e  t o  g i v e  a gene ra l  a u t h o r i t y  t o  

t h e  Family Court s e r v i c e s  t o  take proceedings 

upon d e f a u l t ,  and t h a t  t h a t  a u t h o r i t y  should 

be v a l i d  u n t i l  n o t i c e  of revoca t ion  i s  given 

t o  t h e  Family Court s e rv i ces .  She o r  he should a l s o  

be a b l e  t o  make s p e c i f i c  r eques t s  f o r  c o l l e c t i o n  

procedures.  



2. Where t h e  Maintenance 6 Recovery Branch i s  

e n t i t l e d  t o  r e c e i v e  payment t h e  same p r i n c i p l e  should 

apply ,  i .e. ,  t h a t  i t  should be f o r  t h e  Branch 

t o  dec ide  i n  a p a r t i c u l a r  c a s e  whether proceedings  

should be brought.  However, it appears  t h a t  a t  

t h e  p r e s e n t  time one of t h e  g r e a t  problems 

i s  t h a t  even where t h e  Family Court  s e r v i c e s  

t a k e  an a c t i v e  r o l e  t he  a d m i n i s t r a t i v e  procedures 

f o r  t h e  d i scove ry  of t h e  d e f a u l t ,  t h e  n o t i f i c a t i o n  

of t h e  Maintenance 6 Recovery Branch and the  

g i v i n g  of i n s t r u c t i o n s  by t h e  Branch t o  t he  

Family Court  s e r v i c e s  t a k e  many weeks, o r  even 

months, s o  t h a t  a r r e a r s  p i l e  up before  anyth ing  

is  done. I t  would seem t h a t  t h e  most e f f i c i e n t  

arrangement would be f o r  t h e  Branch t o  g ive  a 

b l anke t  a u t h o r i t y  t o  t he  Family Court  s e r v i c e s  t o  

t ake  proceedings a t  a  given t ime a f t e r  d e f a u l t ,  

l e av ing  t h e  Branch f r e e  t o  countermand t h e  

a u t h o r i t y  i n  a given c a s e  e i t h e r  before  o r  a f t e r  

commencement of  proceedings.  

There i s  evidence t h a t  v igorous  c o l l e c t i o n  procedures 

improve c o l l e c t i o n s .  S t a t i s t i c s  from Vancouver sugges t  t h a t  

t h e  l e v e l s  of  c o l l e c t i o n  through the  fami ly  c o u r t  t h e r e  a r e  

h igher  than  i n  A lbe r t a ,  and g r e a t e r  c o l l e c t i o n  a c t i v i t y  appears 

t o  be a t  l e a s t  one cause.  The Study Paper  on Enforcement of 

Maintenance Obl iga t ions  prepared f o r  t h e  Law Reform Commission 

of Canada s a i d  a t  p. 1 9  t h a t  i n  Ontar io ,  where a programme under 

which s p e c i a l  workers " t r a c e  miss ing  payors ,  make home v i s i t s ,  

a s s i s t  and g ive  moral suppor t  t o  bo th  husbands and wives i n  

re-hear ing s i t u a t i o n s  i nvo lv ing  v a r i a t i o n  of o r d e r s  o r  reduc t ion  

of a r r e a r s ,  and devote  s u b s t a n t i a l  a t t e n t i o n  t o  working o u t  

fami ly  problems wi th  a view t o  r e c o n c i l i a t i o n "  has  been 

combined with  automat ic  enforcement, compliance wi th  

maintenance o r d e r s  has  more than  doubled. The Ontar io  
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Commissioners t o  t h e  Uniform Law Conference a l s o  found 

"ample evidence even a t  t h i s  d a t e  t h a t  automat ic  enforcement 

schemes a r e  e f f e c t i v e , "  though they  found t h a t  t h e  system had 

become over loaded and s u f f e r e d  from inadequate  s t a f f i n g .  

( 1 9 7 6  Proc.  2 7 8 )  I t  w i l l  however be a  ma t t e r  of adminis t ra -  

t i v e  judgment t o  determine t h e  number of s t a f f  needed. 

The c o l l e c t i o n  s e r v i c e  should ope ra t e  a s  fo l lows:  

1. I f  an o r d e r  i s  t o  be enforced  by t h e  s e r v i c e  it 

should provide f o r  payment t o  t h e  c l e r k  of t h e  

Family Court .  

2 .  P rov i s ion  should be made f o r  t h e  p e r i o d i c  review 

by t h e  s e r v i c e ,  p r e f e r a b l y  monthly, of f i l e s  r e -  

l a t i n g  t o  a l l  o r d e r s  t o  which t h e  procedure 

a p p l i e s .  

3 .  Upon a  d e f a u l t  being d i scovered  a  l e t t e r  should 

go t o  t h e  respondent mentioning t h e  d e f a u l t  and 

a sk ing  t h e  respondent  t o  te lephone o r  c a l l  on t h e  

Family Court  worker t o  d i s c u s s  i t ,  and saying t h a t  

t h e  usua l  procedure i s  t h a t  i f  he does n o t  do s o ,  

proceedings  w i l l  be t aken  f o r  c o l l e c t i o n .  General 

in format ion  should a l s o  be given about t h e  c o u r t ' s  

procedures  and powers, i nc lud ing  t h e  power t o  

vary .  I f  t h e  h i s t o r y  of t h e  ma t t e r  sugges t s  t h a t  

t h e  l e t t e r  i s  u s e l e s s ,  t h i s  s t e p  could be d i s -  

pensed wi th .  

4 .  The c o l l e c t i o n  s e r v i c e  worker should then form an 

op in ion  a s  t o  what cou r se  of a c t i o n  should be 

fol lowed.  I n  some c a s e s ,  t h e  worker w i l l  dec ide  

t h a t  t h e r e  is no reasonable  l i k e l i h o o d  of c o l l e c -  

t i o n  by any method and w i l l  adv ise  accordingly.  

I n  o t h e r s  he  may dec ide  t h a t  more information i s  
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needed t o  enable  e f f e c t i v e  measures t o  be t aken ,  

i n  which c a s e  he might s e r v e  a  demand f o r  f i n a n c i a l  

p a r t i c u l a r s  o r  apply f o r  an o r d e r  d i r e c t i n g  t h e  

respondent  t o  a t t e n d  upon a  f i n a n c i a l  f ac t -ga the r ing  

agency and make a  s t a t e m e n t .  He may dec ide  t o  

apply a t  t h e  same t i m e  f o r  an o r d e r  f o r  con t inu ing  

a t tachment  of ea rn ings  o r  f o r  commit ta l ,  o r  f o r  

bo th  remedies.  I f  t h e  supported spouse o r  t h e  

~ a i n t e n a n c e  and Recovery Branch wants a  s p e c i f i c  

remedy fo l lowed,  t hose  wishes should govern.  We do 

n o t  t h ink  t h a t  t h e  Family Court  worker should 

i s s u e  execu t ion  o r  a  ga rn i shee  summons. 

The e f f e c t  of  t h e  recommendations we have made with regard  

t o  t h e  c o l l e c t i o n  s e r v i c e  would be t o  i nc rease  t he  c o l l e c t i o n  

s t a f f s  a t t ached  t o  t h e  Family Court ,  b r ing  them under one 

a d m i n i s t r a t i v e  d i r e c t i o n ,  and provide  f o r  a  coherent  p lan 

o f  a c t i o n .  We would n o t  sugges t ,  however, t h a t  t he  govern- 

ment go ahead u n c r i t i c a l l y  t o  p rov ide  e x t r a  personnel  and 

f a c i l i t i e s  wi thout  c a r e f u l  c o n s i d e r a t i o n  of t he  p rospec t ive  

c o s t s  and of t h e  p rospec t ive  b e n e f i t s .  The c o s t s  a r e  t he  

economic c o s t  of t h e  s e r v i c e  and t h e  s o c i a l  c o s t  t o  t he  

respondent  and h i s  o t h e r  dependants which w i l l  f low from 

c o l l e c t i o n  and c o l l e c t i o n  e f f o r t s .  The b e n e f i t s  a r e  t he  

economic and s o c i a l  b e n e f i t s  t o  supported spouses and c h i l d r e n ,  

t h e  economic b e n e f i t  t o  t h e  pub l i c  funds,  and the  g r e a t e r  

r e s p e c t  f o r  law a r i s i n g  from t h e  e f f e c t i v e  admin i s t r a t i on  

o f  an  important  segment of it. 

The ca r ry ing  o u t  o f  our  recommendations, i f  they a r e  

accep ted ,  should accord ing ly  be approached c a u t i o u s l y  and 

under t h e  superv is ion  of a  s e n i o r  o f f i c i a l ,  but i n  consu l ta -  

t i o n  wi th  those  p r e s e n t l y  working i n  t h e  f i e l d ,  with a  view 

t o  see ing  t h a t  t he  system adopted w i l l  be s u i t e d  t o  what is 

wanted of it, without  r e q u i r i n g  an  ex t ens ive  a d m i n i s t r a t i v e  

and s t a f f  s t r u c t u r e .  
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Recommendation # 4 9  

( 1 1  T h a t  t h e r e  b e  a  C o l l e c t i o n  S e r v i c e  a t t a c h e d  
t o  e a c h  F a m i l y  C o u r t .  

( 2 1  T h a t  t h e  C o l l e c t i o n  S e r v i c e  b e  d i r e c t e d  b y  
one a d m i n i s t r a t i v e  a u t h o r i t y .  

131 T h a t  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  b e  t h e  
A t t o r n e y  G e n e r a l .  

1 4 1  T h a t  a  u n i f o r m  p o l i c y  s t a t e m e n t  b e  a d o p t e d  
and  communica ted  t o  a l l  p e r s o n n e l ,  and b e  
k e p t  u n d e r  f r e q u e n t  r e v i e w  b a s e d  on con-  
s u l t a t i o n  w i t h  c o l l e c t i o n  s e r v i c e  p e r s o n n e l  
and  o t h e r s  i n v o l v e d  i n  t h e  s y s t e m .  

( 5 )  T h a t  t h e  C o l l e c t i o n  S e r v i c e  b e  e x t e n d e d  a s  
n e e d e d ,  b u t  c a u t i o u s l y  and w i t h  c o n s t a n t  
a t t e n t i o n  t o  c o s t s  and b e n e f i t s .  

( 6 )  T h a t  t h e  C o l l e c t i o n  S e r v i c e  a c t  u n d e r  s p e c i a l  
o r  g e n e r a l  a u t h o r i t y  o f  a  s u p p o r t e d  s p o u s e  o r  
t h e  M a i n t e n a n c e  and  R e c o v e r y  Branch a s  f o l l o w s :  

( a 1  The S e r v i c e  s h o u l d  c h e c k  e a c h  f i l e  e a c h  
m o n t h ,  o r  a s  f r e q u e n t l y  a s  i s  found 
p r a c t i c a b l e  and  d e s i r a b l e ,  t o  s e e  w h e t h e r  
d e f a u l t  h a s  b e e n  made.  

( b )  When a  payment  i s  m i s s e d  t h e  S e r v i c e  
s h o u l d  t r y  t o  communica te  w i t h  t h e  
r e s p o n d e n t  a s k i n g  h i m  t o  t e l e p h o n e  o r  
c a l l  t o  d i s c u s s  t h e  m a t t e r ,  and a d v i s i n g  
h i m  o f  t h e  c o u r t ' s  p r o c e d u r e s  and p o w e r s .  
I f  p a s t  h i s t o r y  s u g g e s t s  t h a t  t h i s  s t e p  
w o u l d  b e  a  w a s t e  o f  t i m e ,  i t  c o u l d  b e  
d i s p e n s e d  w i t h .  I f  i n f o r m a l  e f f o r t s  
a p p e a r  L i k e l y  t o  b r i n g  t h e  b e s t  r e s u l t  
t h e y  s h o u l d  b e  c o n t i n u e d ,  b u t  n o t  i n  s u c h  
a  way a s  t o  b r i n g  d i s c r e d i t  upon t h e  c o u r t  
o r  t h e  S e r v i c e .  

1c l  T h e  S e r v i c e  s h o u l d  t h e n  d e c i d e ,  p r e f e r a b l y  
i n  c o n s u l t a t i o n  w i t h  t h e  s u p p o r t e d  s p o u s e  o r  
t h e  M a i n t e n a n c e  and  R e c o v e r y  Branch ,  w h e t h e r  
any  a c t i o n  i s  j u s t i f i e d ,  and w h e t h e r  an 
a p p l i c a t i o n  s h o u l d  b e  made f o r  a t t a c h m e n t  o f  
e a r n i n g s ,  c o m m i t t a l  o r  o t h e r  r e m e d y .  

( d )  T h e  S e r v i c e  s h o u l d  t h e n  p r e p a r e  and a r r a n g e  
f o r  t h e  s e r v i c e  o f  t h e  n e c e s s a r y  p a p e r s  and  
f o r  t h e  h e a r i n g .  The  S e r v i c e  s h o u l d  b e  



p r e s e n t  a t  t h e  h e a r i n g ,  i f  a t  aZZ ,  onZy 
t o  p r o v i d e  i n f o r s m a t i o n ;  t h e  s u p p o r t e d  
s p o u s e  o r  t h e  M a i n t e n a n c e  and  R e c o v e r y  
Branch s h o u l d  a p p e a r .  

(j) Recovery of S o c i a l  Allowances Pa id  t o  Dependent 
Spouses and Chi ldren 

I f  t h e  government pays a  s o c i a l  al lowance t o  a  spouse o r  

c h i l d  i t  i s  t h e  government which has  a  f i n a n c i a l  i n t e r e s t  i n  

s ee ing  t h a t  t h e  o t h e r  spouse,  o r  t h e  p a r e n t ,  makes suppor t  

payments. P r e s e n t  law and p r a c t i c e  g i v e  some r ecogn i t i on  

t o  those  f a c t s ,  and S.A. 1 9 7 7  c .  4 3 ,  which w i l l  come i n t o  

e f f e c t  on May 1 8 ,  1978, g ives  f u r t h e r  r e c o g n i t i o n .  

Departmental s t a f f  o f t e n  sugges t  t o  a  s o c i a l l y  a s s i s t e d  

wi fe  t h a t  she  make an a p p l i c a t i o n  t o  t h e  Family Court  f o r  

suppor t .  I t  i s  no t  depar tmental  p o l i c y  t o  i n s i s t  upon such 

an a p p l i c a t i o n ,  b u t  some s o c i a l l y  a s s i s t e d  wives appear t o  

t h ink  t h a t  t h e r e  i s  some p re s su re  upon them t o  apply .  Most 

s o c i a l l y  a s s i s t e d  wives s i g n  a  document a u t h o r i z i n g  payment 

t o  t h e  government of suppor t  payments from t h e i r  husbands, 

and Sec t ion  13  of t h e  S o c i a l  Development Act (A lbe r t a )  can 

be i n t e r p r e t e d  t o  provide t h a t  i f  she does n o t  do s o  t h e  

amount of an award a g a i n s t  h e r  husband can be deducted from 

h e r  s o c i a l  al lowance.  Many wives t h e r e f o r e  make Family 

Court  a p p l i c a t i o n s  f o r  suppor t  awards t h e  proceeds  of which 

go t o  t h e  government. I f  a  wi fe  does n o t  want t o  make such 

an a p p l i c a t i o n  a  p r o v i n c i a l  wel fa re  worker can do s o  on h e r  

beha l f  o r  on behalf  of  h e r  c h i l d .  

A p r o v i n c i a l  wel fa re  worker can a l s o  apply i n  Family 

Court  on behalf  of a  s o c i a l l y  a s s i s t e d  wi fe  o r  c h i l d  f o r  an 

o rde r  r equ i r ing  t h e  husband o r  f a t h e r  t o  appear  and show 

cause why he should no t  be committed t o  j a i l  because of h i s  

f a i l u r e  t o  pay t h e  amount of a  suppor t  award. I f  t h e  award was 
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made by t h e  Supreme Court t h e  we l f a re  worker can f i l e  i t  

i n  t h e  Family Court s o  t h a t  t h e  "show cause" a p p l i c a t i o n  

can be made t h e r e .  The w i f e ' s  assignment w i l l  then a l low t h e  

suppor t  payments t o  go t o  t h e  government. 

We should mention another  s t a t u t o r y  p rov i s ion  f o r  

recovery by t h e  government of s o c i a l  al lowance payments. 

That  i s  s e c t i o n  56 of t h e  Maintenance and Recovery Act under 

which a  p a r e n t  may agree  t o  make maintenance payments t o  t h e  

D i rec to r  of  Maintenance and Recovery f o r  a  s o c i a l l y  a s s i s t e d  

c h i l d .  

We have a l r eady  s a i d  t h a t  we t h i n k  t h a t  t h e  government 

w i l l  have t o  cont inue  t o  recover  what it can by way of 

suppor t  payments t o  reimburse p u b l i c  funds f o r  s o c i a l  

allowances p a i d  t o  spouses and c h i l d r e n .  I t  remains t o  con- 

sider t h e  p r i n c i p l e s  upon which t h e  law i n  t h e  a r e a  should be  

founded. 

I t  must f i r s t  be recognized t h a t  t h e  under lying s i t u a t i o n  

i s  n e c e s s a r i l y  somewhat anomalous. The government i s  t h e  

i n t e r e s t e d  p a r t y .  However, t h e  amount it i s  e n t i t l e d  t o  

recover  cannot exceed t h e  amount of suppor t  which the  

supported spouse o r  c h i l d  i s  e n t i t l e d  t o  recover  from t h e  

o t h e r  spouse o r  from t h e  p a r e n t ,  t h e  reason being t h a t  it i s  

t h e  suppor t  o b l i g a t i o n  which i s  being enforced .  The govern- 

ment ' s  r i g h t s  t h e r e f o r e  depend upon t h e  r e l a t i o n s h i p  between 

t h e  needs and r e sou rces  of t h e  supported spouse o r  c h i l d  and 

t h e  needs and r e sou rces  of t h e  respondent  spouse,  a  r e l a t i o n -  

s h i p  which is  n o t  n e c e s s a r i l y  r e l e v a n t  t o  t h e  amount of t h e  

s o c i a l  al lowance pa id  by t h e  government. That anomaly i s  

i n h e r e n t  i n  a  s i t u a t i o n  i n  which a  t h i r d  p a r t y ,  t he  govern- 

ment, i n  e f f e c t  d i s cha rges  t h e  o b l i g a t i o n  which t h e  respondent 

should d i scha rge  and becomes e n t i t l e d  t o  recoup i t s e l f  t o  t h e  

e x t e n t  of  t h e  respondent ' s  o b l i g a t i o n .  
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Once t h e  under lying s i t u a t i o n  is accepted t h e  nex t  

q u e s t i o n s  a r e :  by whom and i n  whose name should an 

a p p l i c a t i o n  be brought  f o r  suppor t  o r  f o r  t he  c o l l e c t i o n  of 

suppor t  payments? Those ques t ions  come down t o  t h i s :  

should t h e  a p p l i c a t i o n  be brought by a  s o c i a l l y  a s s i s t e d  

spouse o r  c h i l d ,  o r  should it be brought  by a  governmental 

agency? 

We th ink  t h a t  t h e  law and p r a c t i c e  should r e f l e c t  t h e  

f a c t s .  The f a c t s  a r e  t h a t  t h e  dependant has  no f i n a n c i a l  

i n t e r e s t  i n  the  a p p l i c a t i o n  and t h a t  t h e  government does ,  and 

they  sugges t  t h a t  an a p p l i c a t i o n  should be brought by and 

i n  t h e  name of t he  government o r  a  m i n i s t e r .  There a r e  o t h e r  

c o n s i d e r a t i o n s  l ead ing  t o  t h e  same conc lus ion .  A dependent 

spouse may l e g i t i m a t e l y  be f e a r f u l  of  b r i n g i n g  an a p p l i c a t i o n  

which w i l l  provoke t h e  ill w i l l  and even t h e  v io l ence  of t h e  

o t h e r  spouse,  o r  t h e  b r ing ing  of an a p p l i c a t i o n  by t h e  spouse 

may s t a n d  i n  t h e  way of a  p o s s i b l e  r e c o n c i l i a t i o n  which i s  i n  

t h e  i n t e r e s t s  of t h e  family  and of t h e  p u b l i c .  The dependent 

spouse may have no r e a l  i n t e r e s t ,  a s  she o r  he has  no f i n a n c i a l  

i n t e r e s t ,  i n  pursuing t h e  a p p l i c a t i o n  v igo rous ly .  The 

government on the  o t h e r  hand, does have an i n t e r e s t ,  and is 

l e s s  l i k e l y  t o  provoke bad f e e l i n g  between t h e  spouses by 

b r ing ing  t h e  a p p l i c a t i o n .  

There a r e  some d i f f i c u l t i e s .  I t  may be thought  t h a t  t he  

c o u r t  w i l l  be l e s s  disposed t o  be generous t o  t h e  government 

than t o  t h e  dependent spouse o r  c h i l d ,  and we have a l r e a d y  

r e f e r r e d  t o  t he  anomalous s i t u a t i o n  which w i l l  be d i s c l o s e d  

by a governmental a p p l i c a t i o n .  However, we would n o t  be 

prepared t o  recommend a  system t h e  e f f i c i e n t  ope ra t ion  o f  

which would depend upon t h e  t r u e  f a c t s  being k e p t  from t h e  

c o u r t ,  even i f  we thought t h a t  t h a t  could be done, nor  would 

we recommend a  system which would n o t  be g e n e r a l l y  accep tab le  

i f  i t s  n a t u r e  was known. We th ink  t h a t  t h e  d i f f i c u l t i e s  

we have mentioned, i f  they a r e  d i f f i c u l t i e s ,  must be  accepted.  
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However, t h e  power of t he  government t o  b r i n g  proceedings  

i n  i t s  own name f o r  suppor t  should be r e s t r i c t e d  t o  summary 

proceedings i n  t h e  Family Court .  I t  i s  probably impossible  

c o n s t i t u t i o n a l l y  t o  i n j e c t  t he  government i n t o  t h e  suppor t  

a s p e c t  of  a  d ivo rce  proceeding,  and it would be extremely 

awkward, even i f  c o n s t i t u t i o n a l l y  p o s s i b l e ,  t o  i n j e c t  it i n t o  

t he  suppor t  a s p e c t  of any proceeding invo lv ing  o t h e r  r i g h t s  

and remedies of  t h e  p a r t i e s ,  whether d i v o r c e ,  n u l l i t y ,  o r  

j u d i c i a l  s e p a r a t i o n .  I n  t h e  Supreme Court ,  t h a t  l eaves  on ly  

independent proceedings f o r  alimony, and t h e s e  would almost  

never be  needed by t h e  government and do n o t  j u s t i f y  s e t t i n g  

up e l a b o r a t e  p rov i s ion  f o r  Supreme Court  proceedings  by i t .  

What i f  t h e r e  i s  a  d ivo rce  proceeding on f o o t ,  and t h e  

supported spouse does no t  wish t o  pursue an a p p l i c a t i o n  f o r  

support?  I n  McCutcheon v .  McCutcheon (1977) 2  A l t a .  L.R.  (2d) 

121  t h e  Appel la te  Divis ion he ld  t h a t  where t h e  r i g h t  t o  apply 

f o r  suppor t  i s  r e se rved  i n  a  d ivorce  dec ree  n i s i ,  t h e  

j u r i s d i c t i o n  of t h e  Family Court  is ous t ed .  The c o u r t  d i d ,  

however, i n d i c a t e  t h a t  t h e  province had a  r i g h t  t o  proceed 

i n  i t s  own name f o r  suppor t  f o r  s o c i a l l y  a s s i s t e d  c h i l d r e n  

whether o r  n o t  t h e i r  p a r e n t s  a r e  d ivorced .  Our proposa l  

would provide f o r  such a  r i g h t  and may reasonably be expected 

t o  be he ld  c o n s t i t u t i o n a l l y  e f f e c t i v e  s o  f a r  a s  c h i l d r e n  

a r e  concerned u n l e s s  t h e r e  i s  an a c t u a l  o v e r r i d i n g  Supreme 

Court o r d e r  p rov id ing  f o r  suppor t  of a  c h i l d .  The 

o b l i g a t i o n  o f  suppor t  independent of  marr iage and d ivorce  i s  

n o t  p r e s e n t  between spouses and t h e  c o n s t i t u t i o n a l  v a l i d i t y  

of our  p roposa l  would accordingly be more open t o  ques t ion  

if a  d ivorce  proceeding i s  on f o o t ,  b u t  t h e  f a c t  t h a t  t h e  

government would be a s s e r t i n g  a r i g h t  t o  recover  t h e  s o c i a l  

allowance may provide a  s u f f i c i e n t  c o n s t i t u t i o n a l  foundat ion.  

We t u r n  t o  proceedings f o r  c o l l e c t i o n  of a  suppor t  o rde r  

a l ready  made. Again we th ink  t h a t  t h e  government should be 

a b l e  t o  b r i n g  proceedings i n  i t s  own name o r  t h a t  of a  m i n i s t e r  
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only i n  Family Cour t .  I t  should cont inue  t o  be a b l e  t o  f i l e  

Supreme Court  suppor t  o r d e r s  i n  t h e  Family Cour t ,  and t h a t  

power w i l l  enab le  it t o  b r ing  a p p l i c a t i o n s  i n  i t s  own name i n  

Family Court  t o  en fo rce  payment of Supreme Court  o rde r s .  We 

t h i n k  t h a t  t h e  g a i n  from enabl ing  i t  t o  do s o  i n  t h e  Supreme 

Court  would be s l i g h t ,  and t h a t  t h e  r e s u l t i n g  complexity of 

procedure would n o t  be j u s t i f i e d .  Garnishee and execut ion 

o t h e r  than under an o r d e r  of t h e  Family Court  a r e  no t  l i k e l y  

t o  be needed i n  t h e  g r e a t  bulk of s o c i a l l y  a s s i s t e d  ca ses ,  

and some t i n k e r i n g  would be necessary  i n  o r d e r  t o  al low them 

t o  be used by someone o t h e r  than t h e  judgment c r e d i t o r .  I t  

appears  t o  us t h a t  t h e  remedies proposed f o r  t h e  Family 

Court  a r e  b e t t e r  s u i t e d  t o  t h e s e  c a s e s .  

S.A. 1977, c .  9 2  enacted t h e  fo l lowing  a s  a s e c t i o n  of 

t h e  S o c i a l  Development Act: 

1 2 . 1 ( 1 )  Where a s o c i a l  al lowance i s  pa id  t o  o r  on 
behalf  of a person who has a r i g h t  t o  maintenance 
o r  alimony f o r  himself  o r  h i s  dependent c h i l d r e n  
o r  both  under an Act,  o rde r  of a c o u r t  o r  agreement, 
t h e  Government i s  subrogated t o  a l l  o f  t h e  r i g h t s  t o  
maintenance o r  alimony of t h a t  person under t he  Act, 
o r d e r  o r  agreement. 

( 2 )  The subroga t ion  under t h i s  s e c t i o n  a p p l i e s  t o  
a r i g h t  t o  maintenance o r  alimony payable  i n  a 
per iod  dur ing  which a s o c i a l  al lowance is pa id  whether 
t h e  per iod  occurs  be fo re  o r  a f t e r  t h e  commencement 
of t h i s  s e c t i o n .  

( 3 )  Where t h e  Government i s  subrogated t o  any r i g h t  
pursuant  t o  t h i s  s e c t i o n  it may b r i n g  an a c t i o n  o r  
make an a p p l i c a t i o n  i n  i t s  own name o r  t h e  name of 
t h e  person t o  whose r i g h t s  t h e  Government i s  subroqated.  

( 4 )  Notwithstanding subsec t ion  (1) , i f  any amount i s  
pa id  a s  maintenance o r  alimony t o  t h e  person e n t i t l e d  
t o  r e c e i v e  it under t h e  A c t ,  o rde r  o r  agreement wi th in  
t h e  time s p e c i f i e d  by t h e  Act ,  o r d e r  o r  agreement, t h e  
Government i s  n o t  subrogated t o  t h e  r i g h t  t o  r ece ive  
payment o f  t h a t  amount. 

We do no t  sugges t  t h a t  t h e  implementation of t h i s  s e c t i o n  
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be de layed ,  bu t  we do have some sugges t ions  f o r  l e g i s l a t i o n  

f o r  t he  longer  term which we t h i n k  should be considered a s  

p a r t  of t h e  g e n e r a l  p lan  of our  recommendations a s  s e t  f o r t h  

i n  t h i s  Report.  

Subrogation i s  a  compendious way of d e s c r i b i n g  t h e  

c o n f e r r i n g  upon t h e  government of t h e  substance of t h e  r i g h t s  

which we have suggested above, and i s  s a t i s f a c t o r y .  We 

a r e  i n c l i n e d  t o  t h e  view, however, t h a t  t h e  f i n a l  s t a t u t o r y  

p rov i s ion  should s p e l l  o u t  more c l e a r l y  t h e  r e l a t i o n s h i p  

between t h e  government, t he  s o c i a l l y  a s s i s t e d  spouse,  and 

t h e  spouse r e spons ib l e  f o r  suppor t .  For one t h i n g ,  t h e  

word "subrogat ion"  does n o t  d i s t i n g u i s h  between t h e  r i g h t  t o  

apply i n  t he  Supreme Court where f o r  t h e  reasons  we have 

given w e  t h ink  such a  r i g h t  i n a p p r o p r i a t e  and i n  t h e  ca se  of  

d ivo rce  u n c o n s t i t u t i o n a l ,  and t h e  r i g h t  t o  apply i n  t h e  

Family Court .  For another  t h e r e  a r e  a  number of complex i t i es  

i n  t he  r e l a t i o n s h i p  between t h e  husband, t h e  w i f e ,  and t h e  

government which we th ink  r e q u i r e  s p e c i a l  a t t e n t i o n  and 

some po l i cy  m a t t e r s  which we th ink  should be reso lved  some- 

what d i f f e r e n t l y .  

We th ink  t h e  government should be a b l e  t o  recover  on ly  

p e r i o d i c  payments cover ing t h e  pe r iod  f o r  which s o c i a l  

allowance i s  p a i d .  Lump sums a r e  u s u a l l y  f o r  s p e c i a l  

purposes ,  and p e r i o d i c  payments f o r  e a r l i e r  per iods  were f o r  

t h a t  per iod  and may w e l l  be needed t o  de f r ay  c o s t s  then 

incu r r ed ;  we th ink  t h a t  they should ,  i f  c o l l e c t e d ,  be  t h e  

proper ty  of t h e  dependant r a t h e r  than t h e  government, and t h a t  

they  should n o t  au toma t i ca l ly  be a v a i l a b l e  t o  repay a  s o c i a l  

allowance incu r r ed  a t  ano ther  t ime.  We th ink  a l s o  t h a t  i t  

should be recognized t h a t  t h e  dependant may i n  some cases  have an 

i n t e r e s t  i n  t h e  o r d e r  a r i s i n g  from a r r e a r s  under i t ,  from 

a  poss ib l e  (though u n l i k e l y )  excess  of  t h e  amount of t h e  

payments under t h e  o rde r  over t h e  amount of  t h e  s o c i a l  

al lowance,  o r  from t h e  p o s s i b i l i t y  t h a t  t h e  o r d e r  w i l l  
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c o n t i n u e  a f t e r  t h e  s o c i a l  a l lowance  s t o p s ,  and t h a t  s h e  o r  

he s h o u l d  t h e r e f o r e  r e c e i v e  n o t i c e  o f  t h e  e x e r c i s e  o f  t h e  

government ' s  r i g h t  and o f  a l l  p r o c e e d i n g s  r e l a t i n g  t o  h e r  o r  

h i s  s u p p o r t  and s h o u l d  have  some r i g h t  t o  b r i n g  p r o c e e d i n g s  

h e r s e l f  upon n o t i c e  t o  t h e  government .  W e  t h i n k  t h a t  p r o v i s i o n  

s h o u l d  be  made f o r  t h e  a d j u s t m e n t  of  r i g h t s  between t h e  depen- 

d a n t  and  t h e  government  upon t e r m i n a t i o n  o f  t h e  s o c i a l  a l l o w a n c e ,  

and f o r  t h e  t r a n s f e r  t o  h e r  o r  him of t h e  b e n e f i t  o f  any 

e x i s t i n g  o r d e r s  o f  s u p p o r t  o r  c o l l e c t i o n  o r d e r s .  W e  w i l l  

a c c o r d i n g l y  s e t  o u t  o u r  d e t a i l e d  p r o p o s a l s  ( i n  which w e  w i l l  

a c c e p t  t h e  u s e  o f  t h e  te rm "government"  s i n c e  it a p p e a r s  i n  

sec. 1 2 . 1 ) .  

Recommendation #50  

T h a t  t h e  foZZowing s e c t i o n  b e  i n c l u d e d  i n  t h e  
S o c i a l  DeveZopment A c t  i n  p l a c e  o f  s e c t i o n  1 2 . 1 :  

( 1 )  I n  t h i s  s e c t i o n ,  " c h i  Zd" means  a  c h i l d  f o r  whose  
s u p p o r t  an o r d e r  i s  o r  c a n  b e  made u n d e r  t h e  
Matr imoniaZ  S u p p o r t  A c t  o r  t h e  D i v o r c e  A c t  
( C a n a d a ) .  

(2) T h i s  s e c t i o n  a p p Z i e s  when 

( a )  t h e  d e p e n d e n t  s p o u s e ,  f o r m e r  s p o u s e  o r  c h i l d  
o f  a  p e r s o n  r e s p o n s i b l e  f o r  h i s  s u p p o r t  
r e c e i v e s  a  s o c i a l  a z l o w a n c e ,  and 

( b )  i t  i s  t h e  d u t y  o f  t h e  r e s p o n s i b z e  p e r s o n  t o  
p r o v i d e  f i n a n c i a 2  s u p p o r t  f o r  t h e  d e p e n d a n t .  

( 3 )  The  g o v e r n m e n t  may 

( a )  g i v e  n o t i c e  t o  t h e  r e s p o n s i b z e  p e r s o n  
r e q u i r i n g  h im t o  make t o  t h e  g o v e r n m e n t  
aZZ p e r i o d i c  payments  w h i c h  a r e  t h e n  due o r  
w h i c h  s u b s e q u e n t Z y  a c c r u e  due  u n d e r  an o r d e r  
o f  s u p p o r t  o r  a g r e e m e n t  a s  t o  s u p p o r t  i n  f a v o u r  o f  
t h e  d e p e n d a n t  and b e f o r e  o r  upon s o  d o i n g  
shaZZ n o t i f y  t h e  p e r s o n  e n t i t z e d  t o  r e c e i v e  
t h e  payments ,  

( b )  i f  t h e  s u p p o r t  o r d e r  h a s  b e e n  made b y  a n o t h e r  
c o u r t  i n  A l b e r t a ,  f i l e  s u c h  o r d e r  i n  t h e  
Fami ly  C o u r t  f o r  e n f o r c e m e n t .  



(c) i f  t h e r e  i s  n o  e x i s t i n g  o r d e r ,  a p p l y  i n  
i t s  own name t o  t h e  Fami ly  C o u r t  f o r  an o r d e r  
r e q u i r i n g  t h e  r e s p o n s i b l e  p e r s o n  t o  make 
p e r i o d i c  payments  t o  t h e  g o v e r n m e n t  f o r  
t h e  s u p p o r t  o f  t h e  d e p e n d a n t ,  

( d )  r e t a i n  from any money r e c e i v e d  o n  a c c o u n t  o f  
p e r i o d i c  payments  a n  amount e q u a l  t o  t h e  
s o c i a l  a l l o w a n c e  o r  i t s  v a l u e  p a i d  o r  t o  b e  
p a i d  f o r  t h e  p e r i o d  t o  w h i c h  t h e  p e r i o d i c  
p a y m e n t s  r e l a t e ,  and  

( e l  a g r e e  t o  a c c e p t  a  l e s s e r  sum i n  f u l l  s a t i s -  
f a c t i o n  o f  any  sum w h i c h  i t  i s  e n t i t l e d  t o  
r e t a i n  u n d e r  s u b - p a r a g r a p h  ( d l .  

( 4 )  S a v e  a s  p r o v i d e d  i n  s u b s e c t i o n  ( 1 0 )  t h e  f o l l o w i n g  
r i g h t s  v e s t  e x c l u s i v e l y  i n  t h e  g o v e r n m e n t  upon 
t h e  s e r v i c e  o f  a  n o t i c e  u n d e r  s u b - p a r a g r a p h  ( a )  o f  
s u b s e c t i o n  ( 3 )  o r  upon t h e  making o f  an o r d e r  u n d e r  s u b -  
p a r a g r a p h  ( c )  o f  s u b s e c t i o n  ( 3 ) :  

( a )  t h e  r i g h t  t o  r e c e i v e  a l l  s u p p o r t  payments  
w h i c h  a r e  due  o r  t h e r e a f t e r  become due  
u n d e r  a n  o r d e r  o r  a g r e e m e n t  r e f e r r e d  t o  i n  
s u b - p a r a g r a p h  ( a )  o f  s u b s e c t i o n  1 3 ) ,  and 

( b l  t h e  r i g h t  t o  appZy f o r  o r d e r s  f o r  e n f o r c e m e n t  
o f  an o r d e r  r e f e r r e d  t o  i n  s u b s e c t i o n  ( 3 ) .  

( 5 )  When a p p l y i n g  f o r  v a r i a t i o n  o f  a  s u p p o r t  o r d e r  
r e f e r r e d  t o  i n  s u b - p a r a g r a p h  ( a )  o f  s u b s e c t i o n  ( 3 )  
t h e  g o v e r n m e n t  s h a  Z l :  

( a )  i f  t h e  o r d e r  was made u n d e r  t h e  Z e g i s Z a t i v e  
j u r i s d i c t i o n  o f  t h e  p r o v i n c e ,  a p p l y  i n  i t s  
own name,  o r  

( b )  i n  o t h e r  c a s e s ,  a p p l y  i n  t h e  name o f  t h e  
p a r t y  a t  whose i n s t a n c e  t h e  o r d e r  was made.  

( 6 )  N o t h i n g  i n  t h i s  s e c t i o n  empowers t h e  c o u r t  t o  make 
a n  o r d e r  i n  f a v o u r  o f  t h e  g o v e r n m e n t  u n l e s s  i n  t h e  
a b s e n c e  o f  t h i s  s e c t i o n  a  c o u r t  o f  c o m p e t e n t  
j u r i s d i c t i o n  would  have  g r a n t e d  a  s i m i l a r  o r d e r  
upon a p p z i c a t i o n  by o r  on  b e h a l f  o f  t h e  d e p e n d a n t .  

( 7 )  The g o v e r n m e n t  s h a l l  pay t o  o r  r e t a i n  f o r  t h e  
b e n e f i t  o f  t h e  d e p e n d a n t  any  money r e c e i v e d  b y  
i t  u n d e r  t h i s  p a r t  w h i c h  i t  i s  n o t  e n t i t l e d  t o  
r e t a i n  u n d e r  s u b - p a r a g r a p h  ( d )  o f  s u b s e c t i o n  ( 3 )  



A payment  made t o  t h e  g o v e r n m e n t  p u r s u a n t  t o  a  
n o t i c e  o r  o r d e r  u n d e r  s u b s e c t i o n  1 3 )  d i s c h a r g e s  
f rom l i a b i l i t y  f o r  t h a t  payment  

( a )  t h e  p e r s o n  who makes  t h e  p a y m e n t ,  and 

( b l  t h e  r e s p o n s i b l e  p e r s o n  i f  t h e  payment  i s  
made from h i s  e a r n i n g s  o r  p r o p e r t y  o r  on  
h i s  a c c o u n t .  

The d e p e n d a n t  o r  t h e  p e r s o n  t o  whom payments  a r e  
o r d e r e d  t o  b e  made on b e h a l f  o f  t h e  d e p e n d a n t  
s h a l l  b e  named a s  a  r e s p o n d e n t  i n  and  b e  g i v e n  
n o t i c e  o f  any  a p p l i c a t i o n  by t h e  m i n i s t e r  u n d e r  
t h i s  s e c t i o n .  

N o t w i t h s t a n d i n g  s u b - s e c t i o n  ( 4 1 ,  t h e  d e p e n d a n t  o r  
any  p e r s o n  e n t i t l e d  t o  a c t  o n  b e h a l f  o f  t h e  
d e p e n d a n t  may make a n  a p p l i c a t i o n  i n  r e s p e c t  o f  
t h e  f i n a n c i a l  s u p p o r t  o f  t h e  d e p e n d a n t .  

The  g o v e r n m e n t  s h a l l  b e  named a s  a  r e s p o n d e n t  t o  
any  s u c h  a p p l i c a t i o n  and  s h a l l  b e  g i v e n  n o t i c e  
t h e r e o f .  

The  s p o u s e  o r  f o r m e r  s p o u s e  o f  t h e  r e s p o n s i b l e  
p e r s o n  i s  a  c o m p e t e n t  and c o m p e l l a b l e  w i t n e s s  i n  
p r o c e e d i n g s  u n d e r  t h i s  s e c t i o n .  

When t h e  s o c i a l  a l l o w a n c e  c e a s e s  t o  b e  p a y a b l e  t o  
t h e  g o v e r n m e n t ,  t h e  g o v e r n m e n t  s h a l l  a p p l y  f o r  
d i r e c t i o n s  and c o n s e q u e n t i a z  o r d e r s .  

( a )  t o  e n a b l e  i t  t o  c o Z Z e c t  any  money t o  w h i c h  
i t  i s  e n t i t l e d ,  and 

( b )  t o  make a v a i  Zab le  f o r  t h e  d e p e n d a n t  t h e  b e n e f i t  
o f  a n y  o r d e r s  o u t s t a n d i n g  i n  f a v o u r  o f  t h e  
g o v e r n m e n t .  

I f  a  s u p p o r t  o r d e r  o r  a g r e e m e n t  i s  i n  f a v o u r  o f  
t h e  d e p e n d a n t  t h e  g o v e r n m e n t ,  i n s t e a d  o f  a p p l y i n g  
u n d e r  s u b s e c t i o n  (131,  may g i v e  n o t i c e  t o  t h e  
r e s p o n s i b l e  p e r s o n  t h a t  payments  s h o u l d  t h e n c e -  
f o r t h  b e  made t o  t h e  d e p e n d a n t  o r  o t h e r  p e r s o n  
named i n  t h e  o r d e r  and t h e  e x c l u s i v e  r i g h t  t o  
r e c e i v e  s u c h  payment  t h e r e u p o n  v e s t s  i n  t h e  
d e p e n d a n t  o r  o t h e r  p e r s o n .  

The  F a m i l y  C o u r t  h a s  j u r i s d i c t i o n  

( a )  t o  make t h e  o r d e r s  r e f e r r e d  t o  i n  t h i s  P a r t ,  



( b l  t o  d e t e r m i n e  t h e  d i s t r i b u t i o n  o f  payments  
r e c e i v e d  by t h e  g o v e r n m e n t  among 

l i l  t h o s e  amounts  w h i c h  t h e  government  i s  
e n t i t l e d  t o  r e t a i n  and t h o s e  w h i c h  
t h e  g o v e r n m e n t  i s  n o t  e n t i t z e d  t o  r e t a i n ,  
and 

( i i )  t h e  amounts  t o  w h i c h  d i f f e r e n t  d e p e n d a n t s  
a r e  e n t i t l e d ,  

( 0 1  t o  d i r e c t  t h a t  n o t i c e  o f  a n  a p p l i c a t i o n  b e  
g i v e n  t o  p e r s o n s  whose  r i g h t s  may b e  a f f e c t e d  
b y  i t ,  

( d l  t o  make an o r d e r  t r a n s f e r r i n g  t h e  b e n e f i t  o f  
an e x i s t i n g  o r d e r  from o n e  p a r t y  t o  a n o t h e r ,  

f e )  upon t h e  c e s s a t i o n  o f  a  s o c i a l  a l l o w a n c e  t o  
make o r d e r s  a l l o w i n g  t h e  r e c o v e r y  o f  a r r e a r s  
b y  t h e  g o v e r m e n t  and o t h e r  sums b y  o r  on  
b e h a l f  o f  t h e  d e p e n d a n t ,  i n c l u d i n g  o r d e r s  
d e s i g n a t i n g  t h e  g o v e r n m e n t ,  t h e  c l e r k  o f  t h e  
c o u r t  o r  o t h e r  p e r s o n  t o  r e c e i v e  payments  
from t h e  r e s p o n s i b l e  p e r s o n  and  g i v i n g  
d i r e c t i o n s  a s  t o  t h e  d i s t r i b u t i o n  o f  t h e  
p a y m e n t s  t o  b e  r e c e i v e d ,  and 

( f )  t o  make a l l  o r d e r s  n e c e s s a r y  t o  d e t e r m i n e  
d i s p u t e s  and p r o c e e d i n g s  u n d e r  t h i s  s e c t i o n  and  
t o  s e t t l e  t h e  r i g h t s  o f  p a r t i e s  i n v o l v e d .  



V I I  

GIFTS AND TRANSFERS FOR INADEQUATE CONSIDERATION 

A spouse might s t r i p  himself  o f  p r o p e r t y  i n  o r d e r  t o  

d e f e a t  t h e  o t h e r  s p o u s e ' s  c la im f o r  suppor t .  He could do 

so  by g iv ing  h i s  p rope r ty  t o  his family  o r  a  succes so r  

spouse o r  by t r a n s f e r r i n g  it t o  them a t  a  g r o s s  undervalue.  

I f  t h e  proposed Act does no th ing  t o  p r o t e c t  t h e  o t h e r  spouse 

a g a i n s t  t h a t  p o s s i b i l i t y ,  we th ink  t h a t  i t  w i l l  have f a i l e d  

t o  p r o t e c t  t he  i n t e g r i t y  of t h e  l e g a l  r e l a t i o n s h i p  between 

the spouses  o r  ex-spouses which it i s  des igned  t o  e s t a b l i s h .  

The c a s e s  i n  which a  spouse is  w i l l i n g  t o  s t r i p  himself  o f  

p r o p e r t y  a r e  probably n o t  f r equen t ,  b u t  t h e  e f f e c t  on t h e  

depr ived  spouse w i l l  be d i s a s t r o u s  i f  no th ing  can be done t o  

p r o t e c t  h e r .  

In  our  Report 18 ,  Matrimonial P r o p e r t y ,  we made 

recommendations designed t o  prevent  such  s t r i p p i n g  o r  t o  

m i t i g a t e  i t s  consequences. These d i f f e r e d  somewhat between 

o u r  m a j o r i t y  proposal  (de fe r r ed  sha r ing )  and o u r  minor i ty  

p roposa l  ( d i s c r e t i o n a r y  d i v i s i o n ) .  A l b e r t a  B i l l  102,  1977, 

i nc luded  a  p rov is ion  under which t h e  Supreme Court  could issue 
an i n j u n c t i o n  a g a i n s t  a  p rospec t ive  s t r i p p i n g  b u t  i t  d i d  no t  

i n c l u d e  a  p rov is ion  under which t h e  p r o p e r t y  could  be t r aced  

o r  t h e  donee requi red  t o  make a  payment t o  t h e  spouse whose 

c l a im  has been a f f e c t e d .  We regard  t h e  ques t ion  a s  having 

s u f f i c i e n t  importance, however, t o  j u s t i f y  a  recommendation 

along t h e  l i n e s  of Report 18.  While we do n o t  a t  t h e  t ime of 

p r e p a r a t i o n  of t h i s  Report know what t h e  L e g i s l a t u r e  w i l l  do 

about  B i l l  1 0 2 ,  we w i l l  model our  recommendation on t h e  r e -  

commendation included i n  t h e  minor i ty  p roposa l  i n  Report 1 8  

s i n c e  t h a t  i s  t h e  proposa l  which i s  s u b s t a n t i a l l y  embodied i n  

t h e  o r i g i n a l  B i l l  1 0 2  and s i n c e  the  r a t h e r  l e s s  s t r i n g e n t  

p rov i s ions  appear a p p r o p r i a t e  i n  t h e  c o n t e x t  of  Matrimonial 

Support .  



T h a t  t h e  p r o p o s e d  A c t  make t h e  f o Z l o w i n g  p r o v i s i o n  
w i t h  r e g a r d  t o  t r a n s f e r s  o f  p r o p e r t y  by a  s p o u s e  
b y  way o f  g i f t  o r  f o r  i n a d e q u a t e  c o n s i d e r a t i o n :  

( 1 1  Upon b e i n g  s a t i s f i e d  t h a t  a  p a r t y  t o  a  m a r r i a g e  
i n  o r d e r  t o  p r e v e n t  t h e  o t h e r  p a r t y  f r o m  ob-  
t a i n i n g  o r  e n f o r c i n g  a n  o r d e r  o f  s u p p o r t  i s  
a b o u t  t o  make any  s u b s t a n t i a l  g i f t  o r  t r a n s f e r  
o f  p r o p e r t y  f o r  i n s u f f i c i e n t  c o n s i d e r a t i o n  t h e  
c o u r t  may make s u c h  o r d e r  a s  i t  t h i n k s  f i t  
r e s t r a i n i n g  t h e  f i r s t  p a r t y  from s o  d o i n g  and 
o t h e r w i s e  p r o t e c t i n g  t h e  c l a i m  o f  t h e  o t h e r  
s p o u s e .  

121 Upon b e i n g  s a t i s f i e d  t h a t  w i t h i n  o n e  y e a r  
p r e c e d i n g  a n  a p p Z i c a t i o n  f o r  an o r d e r  o f  
s u p p o r t  a  p a r t y  t o  a  m a r r i a g e  h a s  made a  s u b s t a n t i a l  
g i f t  o r  t r a n s f e r  o f  p r o p e r t y  f o r  i n s u f f i c i e n t  
c o n s i d e r a t i o n  i n  o r d e r  t o  p r e v e n t  t h e  o t h e r  
s p o u s e  f rom o b t a i n i n g  o r  e n f o r c i n g  an o r d e r  
o f  s u p p o r t  t h e  c o u r t  i n  i t s  d i s c r e t i o n  may 

( i )  o r d e r  t h e  donee  o r  t r a n s f e r e e  t o  pay o r  
t r a n s f e r  a l l  o r  p a r t  o f  t h e  p r o p e r t y  t o  
t h e  o t h e r  s p o u s e ,  o r  

l i i l  o r d e r  t h e  donee  o r  t r a n s f e r e e  t o  pay t o  
bhe a p p Z i c a n t  s p o u s e  f o r  h i s  s u p p o r t  a n  
amount  o r  amounts  n o t  e x c e e d i n g  i n  t o t a l  
t h e  amount  b y  w h i c h  t h e  v a l u e  o f  t h e  
p r o p e r t y  t r a n s f e r r e d  e x c e e d e d  t h e  vaZue 
o f  t h e  c o n s i d e r a t i o n  g i v e n  b y  t h e  donee  
o r  t r a n s f e r e e  t h e r e f o r .  

131 I t  s h a l l  b e  presumed u n t i l  t h e  c o n t r a r y  i s  
p r o v e n  t h a t  a  s u b s t a n t i a l  g i f t  o r  t r a n s f e r  o f  
p r o p e r t y  f o r  i n s u f f i c i e n t  c o n s i d e r a t i o n  w h i c h  
h a s  t h e  e f f e c t  o f  p r e v e n t i n g  t h e  o t h e r  s p o u s e  
f rom o b t a i n i n g  o r  e n f o r c i n g  a n  o r d e r  o f  s u p p o r t  
was made i n  o r d e r  t o  a c h i e v e  t h a t  e f f e c t .  

V I I I  

W I F E ' S  R I G H T  T O  PLEDGE HER HUSBAND'S C R E D I T  

The law presumes t h a t  a wi fe  who l i v e s  wi th  h e r  

husband and manages t h e  household i s  e n t i t l e d  t o  pledge 
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h i s  c r e d i t  f o r  t h e  household n e c e s s a r i e s  r e q u i r e d  by 

t h e i r  s t y l e  of  l i f e .  The husband may, by consen t  o r  by 

r a t i f y i n g  h e r  a c t i o n s ,  f i n d  himself  l i a b l e  f o r  o t h e r  t h i n g s  

a s  w e l l .  The presumption ex tends  t o  o t h e r  r e l a t i o n s h i p s  

under  which a  woman a t t e n d s  t o  t h e  domest ic  management of  a  

household.  There a r e  va r ious  c i rcumstances  under which 

t h e  s u p p l i e r  cannot r e l y  on t h e  presumption.  For  example, 

t h e  husband may be a b l e  t o  show t h a t  t h e  s u p p l i e r  r e l i e d  on 

t h e  w i f e ' s  c r e d i t ;  t h a t  t h e  husband had warned t h e  s u p p l i e r  

n o t  t o  g r a n t  c r e d i t  t o  t h e  w i f e ;  o r  t h a t  t h e  w i f e  had had a  

s u f f i c i e n t  supply of money t o  pay f o r  t h e  goods. I t  i s  n o t  

e n t i r e l y  c l e a r  whether t h e  husband can deny l i a b i l i t y  on t h e  

grounds t h a t  w i thou t  t h e  s u p p l i e r ' s  knowledge he forbade 

t h e  w i fe  t o  pledge h i s  c r e d i t .  Although our  Working Paper  

expressed  t h e  t e n t a t i v e  op in ion  t h a t  t h e  presumption should 

be  abo l i shed ,  w e  have s i n c e  concluded t h a t  it i s  n o t  harm- 

f u l  and might a s  we l l  con t inue .  

A w i f e  who i s  l i v i n g  a p a r t  from h e r  husband f o r  

j u s t  cause  and who has  no way of o b t a i n i n g  t h e  n e c e s s a r i e s  

of  l i f e  may pledge h e r  husband ' s  c r e d i t  t o  o b t a i n  them 

e i t h e r  d i r e c t l y  o r  by borrowing f o r  t h a t  purpose.  She i s  

s a i d  t o  be an agent  of  n e c e s s i t y .  The husband may escape  

l i a b i l i t y  i f  t h e  s u p p l i e r  r e l i e d  on t h e  w i f e ' s  c r e d i t ,  o r  

i f  t h e  husband has allowed h e r  adequate maintenance,  o r  i f  

she  has  o t h e r  means, o r  i f  she  has f o r f e i t e d  h e r  r i g h t  t o  

suppor t .  Sec t ion  13  of t h e  Domestic Re la t ions  Act (A lbe r t a )  

provided u n t i l  1973 t h a t  a  husband was n o t  l i a b l e  f o r  h i s  

w i f e ' s  c o n t r a c t s  a f t e r  j u d i c i a l  s e p a r a t i o n  un le s s  he de- 

f a u l e d  i n  payment of  alimony, i n  which case  he was l i a b l e  

f o r  n e c e s s a r i e s  supp l i ed  f o r  h e r  use .  Sec t ion  19 provided 

t h a t  where t h e r e  was a  s u b s i s t i n g  alimony o r d e r  and t h e  

husband was n o t  i n  a r r e a r s  he was n o t  l i a b l e  f o r  n e c e s s a r i e s  

supp l i ed  t o  h i s  wi fe ;  t he  agency of n e c e s s i t y  presumably 

a p p l i e d  i f  he was i n  a r r e a r s .  I n  1973 t h e  s e c t i o n s  were 

amended t o  apply equa l ly  t o  a  w i f e ' s  suppor t  of h e r  husband. 
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W e  t h i n k  t h a t  t h e  law s h o u l d  be  changed s o  a s  t o  

e l i m i n a t e  t h e  r i g h t  t o  p l e d g e  t h e  h u s b a n d ' s  c r e d i t  f o r  

n e c e s s a r i e s .  W e  a r e  n o t  aware t h a t  s u p p l i e r s  o f  n e c e s s a r i e s  

r e l y  on such  an  i m p e r f e c t  remedy, and  a  w i f e  h a s  a c c e s s  t o  

t h e  c o u r t s  f o r  an o r d e r  f o r  s u p p o r t  on s h o r t  n o t i c e ,  s o  

t h a t  w e  do  n o t  see a  u s e f u l  f u n c t i o n  f o r  t h e  r i g h t .  S e c t i o n s  

1 3  and 19 o f  t h e  Domestic R e l a t i o n s  A c t  now a p p e a r  unnecessa ry .  

Recommendation # 5 2  

T h a t  t h e  p r o p o s e d  A c t  a b o Z i s h  t h e  w i f e ' s  agency  
o f  n e c e s s i t y  w h i Z e  n o t  a f f e c t i n g  any  p r e s u m p t i o n  
o f  a g e n c y  d u r i n g  c o h a b i t a t i o n .  

I X 

TRANSITIONAL PROVISIONS 

I n  v iew o f  t h e  d i f f e r e n c e s  i n  s u b s t a n t i v e  law and 

p r o c e d u r e s  which t h e  proposed  A c t  w i l l  make, w e  t h i n k  t h a t  

t h e  p r o c e e d i n g s  commenced under  P a r t s  3 and 4 o f  t h e  Domestic 

R e l a t i o n s  A c t  ( A l b e r t a )  c o u l d  n o t  r e a d i l y  b e  c a r r i e d  on 

under  t h e  p roposed  A c t  and s h o u l d  b e  c o n t i n u e d  under  t h e  

l e g i s l a t i o n  u n d e r  which t h e y  are commenced. On t h e  o t h e r  

hand ,  we t h i n k  t h a t  a l l  a p p l i c a t i o n s  commenced a f t e r  t h e  new 

A c t  comes i n t o  f o r c e  s h o u l d  b e  made under  it and t h a t  a l l  

a p p l i c a t i o n s  f o r  v a r i a t i o n  s h o u l d  be  made under  i t  whether  

t h e  o r d e r s  w e r e  made under  it o r  under  t h e  r e p e a l e d  l e g i s -  

l a t i o n .  These recommendations a r e  n o t  e n t i r e l y  c o n s i s t e n t  

w i t h  t h e  I n t e r p r e t a t i o n  A c t  ( A l b e r t a ) ,  and  w e  t h i n k  t h a t  

t h e y  s h o u l d  b e  s e t  o u t  i n  t h e  proposed  A c t .  

Recommendation # 5 3  

T h a t  t h e  p r o p o s e d  A c t  make t h e  foZZowing t r a n s i t i o n a z  
p r o v i s i o n s  : 

( I )  A p r o c e e d i n g  commenced b e f o r e  t h e  commence- 
m e n t  o f  t h i s  A c t  s h a l l  be  c o n t i n u e d  u n d e r  t h e  



1 7 5  

p r o v i s i o n s  o f  t h e  A c t  u n d e r  w h i c h  i t  was commenced.  

1 2 )  U n t i l  i t  i s  v a r i e d  o r  d i s c h a r g e d  u n d e r  t h i s  A c t  
a n  o r d e r  f o r  a l i m o n y  o r  m a i n t e n a n c e  made u n d e r  
t h e  D o m e s t i c  R e l a t i o n s  A c t  

f a )  c o n t i n u e s  i n  f o r c e  p u r s u a n t  t o  t h e  A c t  
u n d e r  w h i c h  i t  was made,  

f b i  i s  an o r d e r  o f  s u p p o r t  w i t h i n  t h e  m e a n i n g  
o f  P a r t  2  o f  t h e  p r o p o s e d  A c t  i f  made u n d e r  
P a r t  3 o f  t h e  D o m e s t i c  R e l a t i o n s  A c t ,  and 

( c )  i s  a  summary o r d e r  o f  s u p p o r t  w i t h i n  t h e  
mean ing  o f  P a r t  3  o f  t h e  p r o p o s e d  A c t  i f  made 
u n d e r  P a r t  4 o f  t h e  D o m e s t i c  R e l a t i o n s  A c t .  

131 T h i s  s e c t i o n  a p p l i e s  n o t w i t h s t a n d i n g  s u b -  
paragraph  f c )  o f  s u b s e c t i o n  121 o f  s e c t i o n  23 
o f  t h e  I n t e r p r e t a t i o n  A c t .  

A 

A D D I T I O N A L  CONSEQUENTIAL AMENDMENTS 

W e  have a l ready  i n  t h i s  Report made some recommendations 

i nvo lv ing  the  amendment of  l e g i s l a t i o n .  W e  w i l l  now make 

some a d d i t i o n a l  consequent ia l  recommendations. 

1. Domestic Re la t ions  Act 

The proposed Act would r e p l a c e  P a r t s  3 and 4 o f  t h e  

Domestic Re la t ions  Act which should t h e r e f o r e  be r epea l ed .  

2 .  Maintenance Order Act 

W e  t h ink  t h a t  t he  law o f  suppor t  between husband and wi fe  

should appear i n  the proposed Matrimonial Support  Act. The 

Maintenance Order Act should t h e r e f o r e  be amended s o  t h a t  i t  

w i l l  n o t  r e f e r  t o  husbands and wives.  I t  should be noted 

t h a t  t h a t  would have t h e  e f f e c t  of removing one o b l i g a t i o n  

which we have no t  d i scussed ,  t h a t  i s ,  t h e  o b l i g a t i o n  under 

s e c t i o n  7 t o  remove a spouse from a h o s p i t a l  on n o t i c e  from 

t h e  h o s p i t a l  board. 
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3 .  Fami ly  C o u r t  A c t  

S e c t i o n  1 2  o f  t h e  F a m i l y  C o u r t  A c t  i n c o r p o r a t e s  t h e  

a p p e a l  p r o c e d u r e  u n d e r  s e c t i o n  2 7  o f  t h e  Domestic R e l a t i o n s  

A c t  wh i ch  u n d e r  o u r  r e commenda t i ons  wou ld  b e  r e p e a l e d .  

Some o t h e r  p r o v i s i o n  w i l l  h a v e  t o  be made i n  s e c t i o n  1 2 ,  as 

t o  t h e  n a t u r e  o f  w h i c h  w e  h a v e  n o  r ecommenda t i on  t o  make. 

Recommendation # 5 4  

( 1 )  T h a t  s u b j e c t  t o  Recommendat ion  # 5 3  P a r t s  3 
and 4 o f  t h e  D o m e s t i c  R e l a t i o n s  A c t  b e  r e p e a l e d .  

( 2 )  T h a t  t h e  M a i n t e n a n c e  O r d e r  A c t  b e  amended 

( a )  b y  d e l e t i n g  t h e  w o r d s  " h u s b a n d ,  w i f e "  
f rom s u b s e c t i o n  3 / 1 ) ,  and 

( b )  b y  d e l e t i n g  s u b s e c t i o n  4 / 1 1  

( 3 )  T h a t  t h e  F a m i l y  C o u r t  A c t  b e  amended t o  p r o v i d e  
f o r  a p p e a l s  f rom t h e  F a m i l y  C o u r t  i n  p r o c e e d i n g s  
o t h e r  t h a n  t h o s e  f o r  w h i c h  a n  a p p e a l  w o u l d  be  
p r o v i d e d  b y  t h e  p r o p o s e d  A c t .  

W .  F.  BOWKER 

MARGARET DONNELLY 

R .  P .  FRASER 

W. H.  HURLBURT 

ELLEN JACOBS 

J. P.  S.  McLAREN 

W. A.  STEVENSON 

W .  E. WILSON 

BY: ,['lc 1 
CHAIRMAN ' 

March,  1978  

ih&dwl 
DIRECTOR 



CROSS REFERENCE BETWEEN RECOMMENDATIONS 177 

AND PROPOSED ACT AND OTHER APPENDICES 

( R e f e r e n c e s  t o  s e c t i o n  and r u l e  numbers a r e  t o  t h e  
d r a f t  A c t  and Schedu le  i n  Appendix A )  

Recommenda- Page No. S u b j e c t  R e f e r e n c e  i n  
t i o n  No. Appendix 

1 1 7  Void and polygamous S e c .  l ( c ) ,  3  
m a r r i a g e s  

2  2  0  ~ u t y  of  S u p p o r t  S e c .  4 ( 1 )  t o  4 ( 3 )  

3  2  3  Duty Of s e l f - s u f f i c i e n c y  Sec .  4 ( 4 )  

4 2  7  Conduct S e c .  6 ,  9 

5 30 C r i t e r i a  f o r  s u p p o r t  Sec .  8 

6  33 When s u p p o r t  may b e  Sec .  5 
o r d e r e d  

7  35 L i m i t a t i o n  p e r i o d  S e c .  7  

37 Death S e c .  1 3 ( 1 )  and 
( 2 )  

9 3  8 Remarriage S e c .  12 

10  (1) 6 1 I n f o r m a t i o n  a b o u t  Sec .  4 4  
l o c a t i o n  

1 0 ( 2 )  and  6 1  I n f o r m a t i o n  a b o u t  APP- C 
!3) l o c a t i o n  

11 65 S e r v i c e  o f  p r o c e s s  APP- C 

1 2 ( 1 )  and  69 F i n a n c i a l  i n f o r m a t i o n  S e c .  46 ,  Rule 7  
( 2 )  from p a r t y  

1 2 ( 3 )  and  69 F i n a n c i a l  i n f o r m a t i o n  APP- c 
( 4 )  from p a r t y  

1 3  (1) 74 I n f o r m a t i o n - g a t h e r i n g  Sec .  47 
agency 

75 I n f o r m a t i o n - g a t h e r i n g  ~ p p .  c 
agency 

1 4  (1) 76 I n f o r m a t i o n  from S e c .  45 
employer  
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Recommenda- 
t i o n  No. 

1 4  ( 2 )  

Page  No. S u b j e c t  R e f e r e n c e  i n  
A e n d i x  -2- 

APP- C 7 7 I n f o r m a t i o n  f rom 
f e d e r a l  government  

7 8 Order  o f  s u p p o r t  S e c .  l ( b )  

S e c .  1 4 - 1 6 .  7 9 Supreme C o u r t  p r o c e e -  
d i n g s  f o r  s u p p o r t  

8 2 Powers o f  Supreme C o u r t  Sec .  1 7 ( l )  ( a )  
and ( b )  , 17 ( 2 )  

8 4 Powers o f  Supreme C o u r t  S e c .  1 7 ( l )  (c )  
a n d  ( d ) ,  1 7 ( 3 )  

87 I n t e r i m  R e l i e f  S e c .  18  

89 F i n a l  o r d e r s  S e c .  22 

S e c .  20 9 1 S e c u r i t y  

9 8 Agreements as t o  
s u p p o r t  

S e c .  1 9 ,  l ( a )  

104 V a r i a t i o n  S e c .  2 1  

S e c .  33 105  E n f o r c e a b i l i t y  o f  
amounts due 

105 E n f o r c e a b i l i t y  on 
d e a t h  

S e c .  1 3 ( 3 )  and ( 4 )  

108 Summary o r d e r s  o f  
s u p p o r t  

S e c .  24 ,  2 6 ,  5 2 ( a )  

110 Law a p p l i c a b l e  t o  
Summary P r o c e e d i n g s  

S e c .  25 

113  Powers i n  Summary 
P r o c e e d i n g s  

S e c .  27 

117  P r o c e d u r e  i n  Summary 
P r o c e e d i n g s  

S e c .  3 0 ( 2 )  Rule 2 

119 P r o c e d u r e  i n  Summary 
P r o c e e d i n g s  

S e c .  30 (2 )  Rule 3 

119 Powers a t  h e a r i n g  S e c .  28 

S e c .  29 1 2 1  P r o c e e d i n g s  i n  Supreme 
C o u r t  



Recommends- P a g e  N O .  S u b j e c t  R e f e r e n c e  i n  
t i o n  N o .  - A p p e n d i x  

3  3  122  R u l e s  o f  C o u r t  S e c .  30 

3 4 1 2 3  A d v i s o r y  C o m m i t t e e  APP. C 

3  5  1 2  4 A p p e a l s  S e c .  3 1  

36 1 2 5  Resumpt ion  o f  co- S e c .  1 0  
h a b i t a t i o n  

3  7  126  C o n t i n u a n c e  o f  o r d e r  S e c .  11 

3  8  1 2 7  F i l i n g  o f  Supreme S e c .  3 4 ,  5 2 ( b )  
C o u r t  o r d e r  

3  9 1 3 0  E x e c u t i o n  S e c .  3 3  

4  0  1 3 1  E x e c u t i o n  b y  Summary S e c .  35  
P r o c e d u r e  C o u r t  

4 1  1 3 2  G a r n i s h e e  S e c .  3 3  

42 132 G a r n i s h e e  b y  Summary S e c .  3 6 ,  4 8 ,  
P r o c e d u r e  C o u r t  R u l e  5  

4  3  1 4  3  C o n t i n u i n g  a t t a c h m e n t  S e c .  3 7 ,  App. c 
o f  e a r n i n g s  

4  4  1 4  7 C o m m i t t a l  S e c .  38 

45 1 4  8 C o m m i t t a l  S e c .  5 1  

46 (1) 150  P r o c e d u r e  f o r  c o l l e c t i o n  S e c .  4 0 ,  
a p p l i c a t i o n s  R u l e  4  

46 ( 2 )  1 5 1  P o w e r s  a t  h e a r i n g  S e c .  39 

47 (1) 1 5 1  Crown S e c .  42 

47 ( 2 )  1 5 1  A t t a c h m e n t  o f  money S e c .  4 1  

4  8 152 R u l e s  o f  c o u r t  S e c .  40 

4  9 160  C o l l e c t i o n  s e r v i c e  APP. C 

5  0  167  S o c i a l l y  ass is ted APP. B 
d e p e n d e n t s  

5 1 172  G i f t s  S e c .  2 3  

52  174  P l e d g i n g  o f  c redi t  S e c .  4 ( 5 )  



Recommenda- Page  N o .  S u b j e c t  Re fe rence  i n  
t i o n  No. Appendix - 

5 3 1 7  4 T r a n s i t i o n a l  S e c .  49  

5 4 1 7 6  C o n s e q u e n t i a l  S e c .  50-53 
amendments APP. C 



APPENDIX A 

MATRIMONIAL SUPPORT ACT 

PART 1 

General  

1. I n  t h i s  Act, un l e s s  t h e  c o n t e x t  o therwise  r e q u i r e s ,  

( a )  "agreement a s  t o  suppor t"  i nc ludes  any 
agreement between t h e  p a r t i e s  t o  a  
marr iage which provides  f o r  suppor t  o r  
a f f e c t s  t h e  du ty  of suppor t  under t h i s  Act; 

( b )  "order  of suppor t"  means an o rde r  which f i x e s  
t h e  o b l i g a t i o n  of suppor t  by g r a n t i n g  o r  
denying i t ,  whether o r i g i n a l l y ,  o r  by varying 
a  previous  o rde r  of suppor t ,  o r  by g i v i n g  
e f f e c t  t o  o r  varying the  terms of an agree- 
ment a s  t o  suppor t ,  and excep t  i n  P a r t  2 inc ludes  
a  summary o r d e r  of suppor t ;  

( c )  "husband," "wi fe , "  "spouse" and " p a r t y  t o  a  
marriage" i nc lude  a  p a r t y  t o  a  former marr iage 
and a  p a r t y  t o  a  marr iage r e f e r r e d  t o  i n  
s e c t i o n  3 .  

(d )  "support"  means t h e  p rov i s ion  of money o r  
p roper ty  f o r  suppor t  and i n c l u d e s  alimony 
and maintenance. 

2 .  I n  t h i s  P a r t ,  un l e s s  t h e  con tex t  o therwise  r e q u i r e s  
" cou r t "  inc ludes  t h e  Supreme Court  of A lbe r t a  and 
t h e  Family Court of Alber ta .  

3 .  (1) This  A c t  a p p l i e s  t o  t h e  p a r t i e s  t o  a  marr iage 
notwiths tanding t h a t  t h e  marr iage 

( a )  i s  vo id ,  

(b )  is vo idable ,  o r  

(c )  was en t e red  i n t o  under a  law which 
permi t ted  polygamy, whether o r  n o t  
e i t h e r  p a r t y  t o  it h a s ,  o r  a t  t h e  time 
of t he  marriage o r  t h e r e a f t e r  had,  a  
spouse o t h e r  than t h e  o t h e r  p a r t y .  

(2 )  Notwithstanding subsec t ion  ( I ) ,  t h e  c o u r t  



s h a l l  no t  g r a n t  suppor t  i n  favour  of a  
p a r t y  t o  a  void marr iage i f  t h e  pa r ty  knew 
o r  had reason t o  b e l i e v e  t h e  marriage was 
vo id .  

4 .  (1) The p a r t i e s  t o  a  marr iage a r e  mutual ly  l i a b l e  
t o  suppor t  each o t h e r .  

( 2 )  The l i a b i l i t y  under subsec t ion  (1) i s  en- 
f o r c e a b l e  a s  provided i n  t h i s  Act.  

( 3 )  The l i a b i l i t y  under subsec t ion  (1) i s  s u b j e c t  
t o  a  l i a b i l i t y  of e i t h e r  p a r t y  t o  suppor t  a  
c h i l d .  

( 4 )  Notwithstanding t h e  l i a b i l i t y  imposed by 
subsec t ion  ( I ) ,  where t h e  p a r t i e s  t o  t he  
marr iage a r e  l i v i n g  s e p a r a t e  and a p a r t ,  
each has a  du ty  t o  achieve complete o r  
p a r t i a l  f i n a n c i a l  s e l f - s u f f i c i e n c y  wi th in  
a  reasonable  per iod  o f  t ime a f t e r  s e p a r a t i o n  
un le s s  (having regard  t o  t h e  we l f a re  of a  
c h i l d  o r  c h i l d r e n  of a  marr iage and o t h e r  
c i rcumstances)  i t  i s  unreasonable  o r  i m -  
p r a c t i c a b l e  f o r  him t o  do s o .  

( 5 )  This  s e c t i o n  does n o t  a f f e c t  any r u l e  of 
common law by which a  spouse du r ing  cohab i t a t i on  
may render  t h e  o t h e r  spouse l i a b l e  t o  a  t h i r d  
p a r t y  f o r  n e c e s s a r i e s  of l i f e  b u t  o therwise  
a p p l i e s  i n  p l ace  of any common law r u l e  by 
which one spouse may pledge t h e  c r e d i t  of t h e  
o t h e r .  

5 .  The c o u r t  may make an o rde r  of suppor t  

( a )  where t h e  p a r t i e s  a r e  l i v i n g  s e p a r a t e  
and a p a r t ,  o r  

(b )  where, al though t h e  p a r t i e s  a r e  n o t  l i v i n g  
s e p a r a t e  and a p a r t ,  t hey  a r e  i n  t h e  opinion 
of t h e  c o u r t  exper ienc ing  m a r i t a l  d i s co rd  
of such a  degree t h a t  they cannot reasonably 
be expected t o  l i v e  t o g e t h e r .  

6 .  No a b s o l u t e  o r  d i s c r e t i o n a r y  b a r  t o  another  form 
of matrimonial  r e l i e f  a p p l i e s  t o  an a p p l i c a t i o n  
f o r  an o rde r  of suppor t .  

7 .  (1) Except wi th  t h e  leave  o f  t h e  c o u r t  given by reason  
of excep t iona l  c i rcumstances ,  an a p p l i c a t i o n  f o r  
suppor t  s h a l l  be brought  be fo re  o r  wi th in  two 
yea r s  a f t e r  t he  d a t e  of  t h e  f i n a l  d i s s o l u t i o n  of  
t h e  marr iage.  



( 2 )  I n s o f a r  a s  t h i s  Act r e l a t e s  t o  suppor t  
a f t e r  d ivo rce  i t  i s  s u b j e c t  t o  t h e  
Divorce Act (Canada) . 

8 .  I n  dec id ing  whether t o  make an o r d e r  g r a n t i n g  o r  
denying suppor t ,  and t h e  amount and c o n d i t i o n s  of 
t h e  o r d e r  where suppor t  i s  g r a n t e d ,  i t  i s  t h e  
du ty  of t h e  c o u r t  t o  have r ega rd  t o  a l l  of t h e  
c i rcumstances  of t h e  ca se  r e l a t i n g  t o  t h e  f i n a n c i a l  
p o s i t i o n s  of t h e  p a r t i e s ,  i nc lud ing :  

( a )  t h e  c a r e  and custody of a  c h i l d  o r  c h i l d r e n  
of t h e  p a r t i e s ;  

( b )  t h e  d u r a t i o n  of t h e  marr iage  and t h e  e f f e c t  
of t h e  way of l i f e  of t h e  p a r t i e s  on t h e  
ea rn ing  capac i ty  of each ;  

( c )  t h e  income, p roper ty  and o t h e r  f i n a n c i a l  
r e sou rces  o r  b e n e f i t s  which each of t h e  
p a r t i e s  has o r  i s  reasonably  l i k e l y  t o  
have i n  t h e  fo re seeab le  f u t u r e ,  and any 
e n t i t l e m e n t  under t he  Matrimonial  Proper ty  
Act o r  t h e  Matrimonial Home Possess ion  Act; 

( d )  t h e  e x t e n t  t o  which the  payment of suppor t  
t o  t h e  a p p l i c a n t  would i n c r e a s e  h i s  ea rn ing  
c a p a c i t y  by enabl ing  him t o  under take a  
course  of educa t ion ,  t r a i n i n g  o r  r e t r a i n i n g  
o r  t o  e s t a b l i s h  himself  i n  a  b u s i n e s s  o r  
occupat ion o r  otherwise  t o  ach ieve  f i n a n c i a l  
s e l f - s u f f i c i e n c y ;  

( e )  t h e  ea rn ing  c a p a c i t y ,  i n c l u d i n g  t h e  p o t e n t i a l  
ea rn ing  c a p a c i t y ,  of each p a r t y ;  

( f )  t h e  f i n a n c i a l  needs of each p a r t y ,  having 
r ega rd  t o  t h e  p a s t  and p r e s e n t  s t anda rd  of 
l i v i n g  of t h e  fami ly ;  

( g )  t h e  age and h e a l t h  of each p a r t y ;  

(h )  a  l e g a l  o r  moral o b l i g a t i o n  of e i t h e r  
p a r t y  f o r  t h e  suppor t  of  any o t h e r  person;  

(i) t h e  prov is ions  of any o r d e r  of suppor t  be- 
tween t h e  p a r t i e s  made by ano the r  c o u r t ;  

(j) an agreement, o r a l ,  w r i t t e n  o r  impl ied  by 
conduct,  inc lud ing  an arrangement under 
which one p a r t y  manages t h e  home o r  c a r e s  
f o r  t h e  ch i ld ren  o r  both .  



9 .  (1) Sub jec t  t o  subsec t ion  ( 2 ) ,  t h e  conduct of 
t h e  p a r t i e s  i s  n o t  r e l e v a n t  t o  a  d e c i s i o n  
a s  t o  whether o r  n o t  t o  make an o rde r  f o r  
s u p p o r t ,  o r  t o  a  dec i s ion  a s  t o  t h e  amount 
of  suppor t .  

( 2 )  I f  t h e  c o u r t  f i n d s  t h a t  t h e  p a r t y  seeking 
suppor t  has c o n t r i b u t e d  s u b s t a n t i a l l y  less 
t o  t h e  w e l f a r e  of t h e  fami ly  than might 
reasonably  have been expected under t h e  
c i rcumstances  o r  has  engaged i n  g r o s s  m i s -  
conduct  i n  r e l a t i o n  t o  t h e  marriage o r  t h e  
fami ly ,  it may reduce t h e  amount of suppor t  
g r an t ed  o r  deny i t  a l t o g e t h e r .  

10. A n  o r d e r  of  suppor t  under t h i s  Act t e rmina t e s  upon 
c o h a b i t a t i o n  being resumed by t h e  p a r t i e s  and 
cont inu ing  f o r  a  pe r iod  of n i n e t y  days. 

11. Where a  marr iage i s  terminated by a  decree  a b s o l u t e  
o f  d ivo rce  o r  a  d e c l a r a t i o n  o r  decree  a b s o l u t e  of  
n u l l i t y  and t h e  q u e s t i o n  of suppor t  is n o t  j u d i c i a l l y  
determined i n  t h e  d ivo rce  o r  n u l l i t y  proceedings ,  an 
o r d e r  of  suppor t  made under t h i s  Act be fo re  t h e  dec ree  
a b s o l u t e  o r  d e c l a r a t i o n  cont inues  i n  f o r c e  according 
t o  i t s  terms.  

1 2 .  (1) The l i a b i l i t y  of  one p a r t y  t o  a  marriage f o r  
t h e  suppor t  of  t h e  o t h e r  p a r t y  t e rmina t e s  upon 
t h e  remarr iage of t he  o t h e r  p a r t y .  

( 2 )  An o r d e r  of  suppor t  i n  favour  of a  p a r t y  t o  a  
marr iage t e rmina t e s  uDon t h e  remarr iage of t h e  
p a r t y  b u t  n o t  s o  a s  t o  a f f e c t  l i a b i l i t y  f o r  
amounts which f a l l  due be fo re  t h e  remarr iage.  

13.  (1) The l i a b i l i t y  of a  pa r ty  t o  a  marriage f o r  t h e  
suppor t  of t h e  o t h e r  under t h i s  Act t e rmina t e s  
upon t h e  d e a t h  o f  e i t h e r .  

( 2 )  Sub jec t  t o  subsec t ions  (3 )  and ( 4 ) ,  an o r d e r  of 
suppor t  under t h i s  Act t e rmina t e s  upon t h e  
d e a t h  of e i t h e r  p a r t y  t o  t h e  marriage.  

(3 )  Upon t h e  d e a t h  of t h e  p a r t y  l i a b l e  under an 
o r d e r  of  suppor t  

( a )  an unpaid amount which became due n o t  
more than one year  be fo re  dea th  i s  a  d e b t  
of  t h e  e s t a t e  of t he  deceased p a r t y ,  and 

( b )  upon t h e  a p p l i c a t i o n  of t h e  o t h e r  p a r t y ,  
t h e  c o u r t  may order  t h a t  t h e  whole o r  any 
p a r t  of  an unpaid amount which became due 



more than twelve months be fo re  death  i s  a  
d e b t  of  t h e  e s t a t e  of  t h e  deceased.  

( 4 )  Payment of an unpaid amount which i s  due t o  a p a r t y  
under an o r d e r  of suppor t  a t  t h e  d a t e  of h i s  dea th  
may be enforced  by t h e  pe r sona l  r e p r e s e n t a t i v e  of 
h i s  e s t a t e .  

PART 2 

Supreme Court  Orders o f  Support  

1 4 .  I n  t h i s  P a r t ,  u n l e s s  t h e  con tex t  o therwise  r e q u i r e s ,  
" c o u r t "  means t h e  Supreme Court  o f  A lbe r t a .  

15. P a r t  1 a p p l i e s  t o  a  proceeding under t h i s  P a r t .  

16.  A p a r t y  t o  a  marr iage may apply t o  t h e  c o u r t  f o r  an 
o r d e r  of  suppor t  

( a )  i n  a  proceeding l i m i t e d  t o  t h a t  o b j e c t ,  o r  

(b )  i n  a  matr imonial  proceeding.  

1 7 .  (1) Upon an a p p l i c a t i o n  under s e c t i o n  1 6  t h e  c o u r t  
may make any one o r  more of t h e  fol lowing o r d e r s :  

( a )  an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  
marr iage t o  make p e r i o d i c  payments t o  o r  
f o r  t h e  b e n e f i t  of t h e  o t h e r  commencing 
a t  o r  a f t e r  t h e  d a t e  of  t h e  f i l i n g  of t he  
a p p l i c a t i o n  and con t inu ing  f o r  an i n d e f i n i t e  
o r  l i m i t e d  per iod  o r  u n t i l  t h e  happening 
of a  s p e c i f i e d  e v e n t ,  

( b )  an o r d e r  r equ i r ing  one p a r t y  t o  t h e  marriage 
t o  make a  lump sum payment t o  o r  f o r  t he  
b e n e f i t  of t h e  o t h e r  e i t h e r  a t  one time o r  
by in s t a lmen t s  , 

(c) an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  marriage 
t o  convey o r  t r a n s f e r  p rope r ty  o r  an i n t e r e s t  
i n  p rope r ty  ( i nc lud ing  a  b e n e f i c i a l  i n t e r e s t  
i n  t r u s t  p roper ty)  t o  o r  f o r  t h e  b e n e f i t  of 
t h e  o t h e r  p a r t y ,  and 

(d )  an o r d e r  varying,  suspending o r  t e rmina t ing  
an an t e -nup t i a l  o r  p o s t - n u p t i a l  s e t t l emen t  
made on the  p a r t i e s  t o  t h e  marr iage,  bu t  
n o t  s o  a s  t o  a f f e c t  adve r se ly  t h e  i n t e r e s t  of 
a  t h i r d  p a r t y  b e n e f i t t e d  by t h e  s e t t l e m e n t .  

( 2 )  An o r d e r  f o r  p e r i o d i c  payments under subsec t ion  
(1) ( a )  may provide f o r  a  s p e c i f i e d  change i n  



t h e  amount o f  t h e  payments a t  a  s p e c i f i e d  t i m e  
o r  upon t h e  happening  of  a  s p e c i f i e d  e v e n t .  

( 3 )  A n  o r d e r  r e q u i r i n g  a  p a r t y  t o  convey o r  t r a n s f e r  
p r o p e r t y  may a u t h o r i z e  a n o t h e r  pe r son  t o  e x e c u t e  
t h e  conveyance o r  t r a n s f e r  on b e h a l f  o f  t h e  p a r t y .  

1 8 .  Where an a p p l i c a t i o n  i s  made f o r  an o r d e r  o f  s u p p o r t  
t h e  c o u r t  may when i t  t h i n k s  it f i t  and j u s t  t o  d o  so make 
e i t h e r  o r  b o t h  o f  t h e  f o l l o w i n g  o r d e r s :  

( a )  an  o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  m a r r i a g e  
t o  make p e r i o d i c  payments t o  o r  f o r  t h e  b e n e f i t  
of  t h e  o t h e r  p a r t y  u n t i l  t h e  a p p l i c a t i o n  or  an  
a p p e a l  i s  d i s p o s e d  o f ,  and 

(b) an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  m a r r i a g e  
t o  make a  payment o r  payments t o  o r  f o r  t h e  
b e n e f i t  o f  t h e  o t h e r  p a r t y  on a c c o u n t  o f  
n e c e s s a r y  d i s b u r s e m e n t s  o f  and  i n c i d e n t a l  t o  
t h e  p r o c e e d i n g  i n  which t h e  a p p l i c a t i o n  i s  
made. 

1 9 .  (1) The c o u r t  may make an  o r d e r  of s u p p o r t  w h e t h e r  
o r  n o t  t h e  p a r t i e s  have  made an agreement  as 
t o  s u p p o r t  and n o t w i t h s t a n d i n g  any t e r m  o f  
t h e  ag reemen t .  

( 2 )  By an  o r d e r  o f  s u p p o r t  under  s u b s e c t i o n  (1) t h e  
c o u r t  may do  any one o r  more o f  t h e  f o l l o w i n g :  

(a )  v a r y ,  d i s c h a r g e ,  o r  t e m p o r a r i l y  suspend 
and a g a i n  r e v i v e  t h e  agreement  as t o  s u p p o r t  
o r  any o f  i t s  terms which relate  t o  s u p p o r t ,  
i n c l u d i n g  t h e  d e l e t i o n  of any r e q u i r e m e n t  
t h a t  a p a r t y  remain  c h a s t e  as a  c o n d i t i o n  
of r e c e i v i n g  s u p p o r t ,  and  

( b )  r e l i e v e  t h e  p a r t y  l i a b l e  under  t h e  ag ree -  
ment from l i a b i l i t y  f o r  t h e  payment of  
p a r t  o r  a l l  of t h e  a r r e a r s  o r  any i n t e r e s t  
due  t h e r e o n .  

( 3 )  An o r d e r  under  t h i s  s e c t i o n  s h a l l  

(a)  i d e n t i f y  t h e  terms o f  t h e  agreement  
which r e l a t e  t o  s u p p o r t ,  

( b )  s p e c i f y  t h o s e  o f  such  terms which a r e  t o  be  
v a r i e d ,  d i s c h a r g e d  or  suspended and t h e  e f f e c t  o f  
t h e  v a r i a t i o n  o r  s u s p e n s i o n ,  and 

(c) i n c o r p o r a t e  t h o s e  o f  such  t e rms  which a r e  n o t  t o  
b e  v a r i e d ,  d i s c h a r g e d  o r  suspended.  



( 4 )  An o r d e r  which c o m p l i e s  w i t h  s u b s e c t i o n  ( 3 )  
s u p e r s e d e s  t h e  t e rms  o f  t h e  agreement  which 
a r e  i d e n t i f i e d  under  sub-pa rag raph  ( a )  t h e r e o f  

2 0 .  (1) Upon o r  a f t e r  making an  o r d e r  of  s u p p o r t  t h e  
c o u r t ,  f o r  t h e  pu rpose  o f  s e c u r i n g  payments 
d u e  and  t o  become due  t h e r e a f t e r ,  may by 
o r d e r  d o  any  o r  a l l  o f  t h e  f o l l o w i n g :  

( a )  c h a r g e  s p e c i f i e d  p r o p e r t y  o r  a  s p e c i f i e d  
i n t e r e s t  i n  p r o p e r t y  w i t h  t h e  payments ,  

( b )  o r d e r  t h e  p a r t y  l i a b l e  under  t h e  o r d e r  
o f  s u p p o r t  o r  o t h e r  p e r s o n  on h i s  b e h a l f  
t o  e x e c u t e  and d e l i v e r  a mortgage o r  
o t h e r  s e c u r i t y  i n s t r u m e n t  c h a r g i n g  s p e c i f i e d  
p r o p e r t y  o r  a  s p e c i f i e d  i n t e r e s t  i n  p r o p e r t y  
w i t h  t h e  payments ,  

( c )  o r d e r  t h e  p a r t y  l i a b l e  u n d e r  t h e  o r d e r  
o r  o t h e r  p e r s o n  on h i s  b e h a l f  t o  convey 
s p e c i f i e d  p r o p e r t y  o r  a  s p e c i f i e d  i n t e r e s t  
i n  p r o p e r t y  t o  a t r u s t e e  upon s p e c i f i e d  
t r u s t s ,  and 

( d )  s u s p e n d ,  amend, v a r y  o r  d i s c h a r g e  an 
o r d e r  made under  t h i s  s e c t i o n  and p r o v i d e  
f o r  amendment, d i s c h a r g e  and  s u b s t i t u t i o n  
o f  any s e c u r i t y  p r o v i d e d  u n d e r  it. 

( 2 )  Upon d e f a u l t  i n  payment o f  an  amount charged  
on  p r o p e r t y  u n d e r  p a r a g r a p h  ( a )  o f  s u b s e c t i o n  
(1) , t h e  c o u r t  may 

( a )  a p p o i n t  a r e c e i v e r  o f  r e n t s ,  p r o f i t s  
o r  o t h e r  money receivable from t h e  
p r o p e r t y  or i n t e r e s t ,  or 

( b )  o r d e r  s a l e  o f  t h e  p r o p e r t y  o r  i n t e r e s t  
upon n o t i c e  t o  a l l  p e r s o n s  hav ing  an 
i n t e r e s t  i n  i t ,  

and  i n  e i t h e r  e v e n t ,  it may d i r e c t ,  upon s a t i s -  
f a c t i o n  o f  any a c c r u e d  l i a b i l i t y ,  t h a t  any 
s u r p l u s  be  p a i d  i n t o  c o u r t  as s e c u r i t y  f o r  any 
f u t u r e  o b l i g a t i o n  under  t h e  o r d e r  o f  s u p p o r t  o r  
may make such  o t h e r  d i r e c t i o n s  as it t h i n k s  f i t  
and  j u s t .  

( 3 )  An o r d e r  o r  i n s t r u m e n t  under  s u b s e c t i o n  (1) 

( a )  i s  r e g i s t r a b l e  i n  t h e  same way a s  a  mortgage 
o f  t h e  p r o p e r t y  d e s c r i b e d  i n  i t ,  and 



( b )  does n o t  a f f e c t  an i n t e r e s t  i n  t h e  p rope r ty  
acqui red  i n  good f a i t h  and f o r  va lue  
wi thout  n o t i c e  before  such r e g i s t r a t i o n .  

( 4 )  Unless t h e  c o u r t  o therwise  o r d e r s ,  an o r d e r  
o r  s e c u r i t y  under t h i s  s e c t i o n  has  e f f e c t  a s  
s e c u r i t y  on ly  and t h e  person l i a b l e  under t h e  
o r d e r  of suppor t  i s  and remains pe r sona l ly  
l i a b l e  f o r  t h e  payments due and t o  become due 
t h e r e a f t e r .  

21. (1) Where i t  i s  s a t i s f i e d  t h a t ,  s i n c e  t h e  making of 
an o r d e r  of  suppor t ,  

( a )  t h e r e  has  been a  m a t e r i a l  change i n  t h e  
c i rcumstances  of e i t h e r  p a r t y ,  o r  

(b )  m a t e r i a l  evidence i s  a v a i l a b l e  which was 
n o t  p rev ious ly  before  t he  c o u r t ,  

t h e  c o u r t  may, on t h e  a p p l i c a t i o n  of e i t h e r  p a r t y ,  

(c )  vary ,  d i s cha rge  o r  t emporar i ly  suspend and 
again  r e v i v e  t h e  o rde r  o r  any of i t s  terms,  

(d )  r e l i e v e  t h e  person a g a i n s t  whom t h e  o r d e r  
was made from the  payment of p a r t  o r  a l l  
of  t h e  a r r e a r s  o r  any i n t e r e s t  due the reon ,  
and 

( e )  make such o t h e r  o rde r  permi t ted  by s e c t i o n s  
17 t o  20 i n c l u s i v e  and s e c t i o n  22 a s  t h e  c o u r t  
cons ide r s  app rop r i a t e  i n  t h e  c i rcumstances .  

(2 )  I n  dec id ing  t h e  a p p l i c a t i o n ,  t h e  c o u r t  s h a l l  
have r ega rd  t o  a l l  t h e  circumstances r e l a t i n g  
t o  t h e  f i n a n c i a l  p o s i t i o n s  of t h e  p a r t i e s ,  
i nc lud ing  t h o s e  f a c t o r s  l i s t e d  i n  sub-paragraphs 
( a )  t o  ( j )  of s e c t i o n  8 .  

( 3 )  Thi s  s e c t i o n  i s  s u b j e c t  t o  s e c t i o n  22. 

(1) This  s e c t i o n  a p p l i e s  i f  an a p p l i c a t i o n  f o r  
an o r d e r  of suppor t  i s  made i n  proceedings 
i n  which a  d e c l a r a t i o n  of n u l l i t y  o r  decree  
a b s o l u t e  of n u l l i t y  i s  granted.  

( 2 )  I n  a d d i t i o n  t o  i t s  o the r  payers  t h e  c o u r t  
may 

( a )  i n  a l lowing t h e  a p p l i c a t i o n  d e c l a r e  t h e  
o r d e r  of suppor t  t o  be f i n a l  and n o t  
capable  of v a r i a t i o n ,  and 



(b) i n  d i smiss ing  t h e  a p p l i c a t i o n  d e c l a r e  
t h a t  t h e  l i a b i l i t y  o f  t h e  p a r t i e s  t o  
suppor t  each o t h e r  under t h i s  Act i s  
t e rmina t ed .  

( 3 )  I f  a  p a r t y  ordered  t o  make payments o r  
s e t t l e  o r  t r a n s f e r  p rope r ty  f o r  suppor t  by 
an o rde r  under subparagraph ( a )  of  subsec t ion  
( 2 )  does n o t  comply s t r i c t l y  wi th  t h e  o rde r  of 
suppor t ,  t h e  o rde r  i s  s u b j e c t  t o  v a r i a t i o n  under 
t h i s  A c t .  

( 4 )  When 

( a )  an o r d e r  under sub-paragraph ( a )  of sub- 
s e c t i o n  2 i s  f u l l y  complied w i t h ,  o r  

(b )  an o r d e r  i s  made under sub-paragraph (b )  o f  
subsec t ion  2 t h e  l i a b i l i t y  of t h e  p a r t i e s  t o  
suppor t  each o t h e r  under t h i s  Act i s  te rmina ted .  

2 3 .  (1) Upon being s a t i s f i e d  t h a t  a  p a r t y  t o  a  marriage 
i n  o r d e r  t o  p reven t  t h e  o t h e r  p a r t y  from ob- 
t a i n i n g  o r  en fo rc ing  an o r d e r  of suppor t  i s  
about  t o  make any s u b s t a n t i a l  g i f t  o r  t r a n s f e r  
of  p rope r ty  f o r  i n s u f f i c i e n t  cons ide ra t ion  
t h e  c o u r t  may make such o r d e r  a s  it t h i n k s  f i t  
r e s t r a i n i n g  t h e  f i r s t  p a r t y  from s o  doing and 
o therwise  p r o t e c t i n g  t h e  c la im of t h e  o t h e r  
p a r t y .  

( 2 )  Upon being s a t i s f i e d  t h a t  w i t h i n  one year  
preceding an a p p l i c a t i o n  f o r  an o r d e r  of 
suppor t  a  p a r t y  t o  a  marr iage has  made a  
s u b s t a n t i a l  g i f t  o r  t r a n s f e r  of  p rope r ty  
f o r  i n s u f f i c i e n t  c o n s i d e r a t i o n  i n  o rde r  t o  
p reven t  t h e  o t h e r  p a r t y  from ob ta in ing  o r  
en fo rc ing  an o r d e r  o f  suppor t  t h e  c o u r t  i n  i t s  
d i s c r e t i o n  may 

( a )  o r d e r  t h e  donee o r  t r a n s f e r e e  of t h e  
p rope r ty  t o  pay o r  t r a n s f e r  a l l  o r  p a r t  
of  t h e  proper ty  t o  t h e  o t h e r  p a r t y ,  o r  

(b )  o r d e r  t h e  donee o r  t r a n s f e r e e  t o  pay t o  
t h e  o t h e r  p a r t y  f o r  h i s  suppor t  an 
amount o r  amounts n o t  exceeding i n  t o t a l  
t h e  amount by which t h e  va lue  of t he  
p rope r ty  t r a n s f e r r e d  exceeded the  va lue  
of t h e  cons ide ra t ion  g iven  by t h e  donee 
o r  t r a n s f e r e e  t h e r e f o r .  
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( 3 )  I t  s h a l l  be presumed u n t i l  t he  con t r a ry  i s  
proven t h a t  a  s u b s t a n t i a l  g i f t  o r  t r a n s f e r  of 
p r o p e r t y  f o r  i n s u f f i c i e n t  cons ide ra t ion  
which has  t h e  e f f e c t  of prevent ing t h e  o t h e r  
spouse from ob ta in ing  o r  enforc ing  an o rde r  of 
suppor t  was made i n  o rde r  t o  achieve t h a t  e f f e c t .  

PART 3 

Summary Orders of Support 

2 4 .  I n  t h i s  P a r t ,  u n l e s s  t he  contex t  o therwise  r e q u i r e s ,  
" cou r t "  means 

( a )  a  judge of t h e  Family Court of A lbe r t a  upon 
whom t h e  Lieu tenant  Governor i n  Counci l  
under s e c t i o n  4 of the  Family Court  Act 
con fe r s  o r  has  conferred j u r i s d i c t i o n  under 
t h i s  Act ,  o r  

( b )  i f  a  judge descr ibed  i n  sub-paragraph ( a )  
i s  n o t  a v a i l a b l e ,  a  judge of t h e  P rov inc i a l  
Court  of A lbe r t a  s i t t i n g  a s  a  judge o f  t h e  
Family Court  of  Alber ta  f o r  t he  purpose of 
t h e  proceedings .  

25. (1) P a r t  1 a p p l i e s  t o  an a p p l i c a t i o n  f o r  a  summary 
o r d e r  of  suppor t  i n  favour of a p a r t y  t o  a  marr iage.  

( 2 )  The amount awarded f o r  t he  suppor t  of a  
c h i l d  under t h i s  P a r t  s h a l l  be such amount 
a s  t h e  c o u r t  cons iders  reasonable  having 
r ega rd  t o  t h e  means of t he  respondent .  

26. E i t h e r  p a r t y  t o  a  marriage may apply f o r  a  summary 
o r d e r  of suppor t  on behalf  of  a  c h i l d  of t h e  
p a r t i e s ,  on beha l f  of h e r s e l f  o r  h imse l f ,  o r  both .  

27. (1) I n  proceedings  under t h i s  P a r t  t h e  c o u r t  may 

( a )  o r d e r  a  p a r t y  t o  a  marriage t o  make p e r i o d i c  
payments f o r  suppor t  t o  o r  f o r  t h e  b e n e f i t  
of t h e  o t h e r  pa r ty  o r  of  a  c h i l d  of t h e  
p a r t i e s ,  commencing on o r  a f t e r  t h e  d a t e  of 
t h e  f i l i n g  of t he  a p p l i c a t i o n  and cont inu ing  
f o r  an i n d e f i n i t e  o r  l i m i t e d  pe r iod  o r  u n t i l  
t h e  happening of a  s p e c i f i e d  even t ,  

( b )  e x e r c i s e  wi th  r e spec t  t o  a  summary o rde r  of 
suppor t  t h e  same powers f o r  t h e  v a r i a t i o n ,  
d i s cha rge  o r  suspension the reo f  a s  t h e  
Supreme Court  may e x e r c i s e  w i th  r e s p e c t  t o  
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an o r d e r  of t h a t  c o u r t  under sub-paragraphs 
( a ) ,  ( b )  , ( c )  and (d )  o f  subsec t ion  (1) o f  
s e c t i o n  2 1, 

(c)  o r d e r  a  p a r t y  t o  pay such c o s t s ,  inc lud ing  
s o l i c i t o r s '  f e e s , a s  t h e  r u l e s  p r e s c r i b e ,  

( d )  when g r a n t i n g  an adjournment of an app l i ca -  
t i o n  make e i t h e r  o r  bo th  of t h e  fol lowing 
o r d e r s  : 

(i) an o r d e r  r e q u i r i n g  one p a r t y  t o  t h e  
marr iage t o  make p e r i o d i c  payments 
t o  o r  f o r  t h e  b e n e f i t  o f  t h e  o t h e r  
p a r t y  u n t i l  t h e  a p p l i c a t i o n  o r  an 
appeal  i s  d i sposed  o f ,  and 

(ii) an o rde r  r e q u i r i n g  one p a r t y  t o  t h e  
marr iage t o  make a  payment o r  payments 
t o  o r  f o r  t h e  b e n e f i t  of t h e  o t h e r  
p a r t y  on account  of  necessary  d i s -  
bursements of  and i n c i d e n t a l  t o  t h e  
proceeding i n  which t h e  a p p l i c a t i o n  
i s  made. 

( 2 )  The c o u r t  may make a  summary o r d e r  of suppor t  
whether o r  n o t  t h e  p a r t i e s  have made an agree- 
ment a s  t o  suppor t  and no twi ths tanding  any 
term of t h e  agreement. 

28 ,  (1) A t  t h e  hea r ing  of an a p p l i c a t i o n  f o r  a  summary o r d e r  
of  suppor t ,  o r  f o r  v a r i a t i o n ,  d i scharge  of 
suspension of a  summary o r d e r  of  suppor t  t h e  
c o u r t  may 

( a )  make an o rde r  under s e c t i o n  2 7 ,  

( b )  ad journ  t h e  m a t t e r  w i th  o r  wi thout  
p rov i s ion  f o r  i n t e r i m  suppor t  and c o s t s ,  

( c )  d i smis s  t h e  a p p l i c a t i o n ,  o r  

(d )  make an o r d e r  t r a n s f e r r i n g  t h e  a p p l i c a t i o n  
t o  t h e  Supreme Cour t  i f  i n  i t s  opinion 
i t  may be more convenien t ly  t r i e d  i n  t h a t  
c o u r t .  

(2 )  The cou r t  may make an o r d e r  under t h i s  
s e c t i o n  i n  t h e  absence o f  t h e  respondent  
upon proof t h a t  t h e  respondent  has been 
duly served wi th  n o t i c e  of t h e  hear ing .  



The cour t  may i n  i t s  d i s c r e t i o n  hear  i n  camera 
an a p p l i c a t i o n  r e f e r r e d  t o  i n  s u b s e c t z n  (1).  

A judge of t h e  Supreme Court may a t  any time 
make an o r d e r  d i r e c t i n g  t h a t  a  proceeding 
t r a n s f e r r e d  t o  t h e  Supreme Court  under sub- 
paragraph ( d )  of  subsec t ion  (1) be t r a n s f e r r e d  
back and c a r r i e d  on under t h i s  P a r t .  

Nothing i n  t h i s  P a r t  p rec ludes  an a p p l i c a t i o n  
f o r  suppor t  t o  t h e  Supreme Court  under t he  
Divorce Act (Canada) o r  under P a r t  2 o f  t h i s  Act .  

A person l i a b l e  f o r  suppor t  under a  summary 
o r d e r  of suppor t  may apply t o  t h e  Supreme 
Court  

( a )  f o r  an o r d e r  d e c l a r i n g  t h a t  he is n o t  
l i a b l e  f o r  t h e  suppor t  of a  person i n  
whose favour  t h e  summary o r d e r  of  suppor t  
w;zs made, o r  

( b )  an o r d e r  f i x i n g  a  d i f f e r e n t  amount of 
suppor t .  

The commencement of proceedings i n  t h e  Supreme 
Court  i s  n o t  a  ba r  t o  an a p p l i c a t i o n  under t h i s  
P a r t  un l e s s  and u n t i l  t h e  Supreme Court  makes 
an o r d e r  g r a n t i n g  o r  denying suppor t  o r  an 
o r d e r  under subsec t ion  ( 2 )  . 
Notwithstanding subsec t ion  (2 )  , a sum due and 
owing under a  summary o rde r  f o r  suppor t  remains 
due and owing un le s s  discharged by o r d e r  of  
t h e  Supreme Court .  

The Lieu tenant  Governor i n  Council may make 
r u l e s  of p r a c t i c e  and procedure f o r  proceedings  
under t h i s  P a r t ,  inc lud ing  t h e  m a t t e r s  provided 
f o r  i n  t h e  Schedule t o  t h i s  Act and 
inc lud ing  c o s t s .  

U n t i l  r u l e s  a r e  made f o r  t he  m a t t e r s  provided 
f o r  i n  t h e  s a i d  Schedule t h e  r u l e s  i n  t h e  s a i d  
Schedule r e l a t i n g  t o  t h i s  P a r t  s h a l l  be  r u l e s  
of t h e  c o u r t  f o r  t h e  purposes of t h i s  P a r t .  

An appeal  l i e s  t o  t h e  Appel la te  Div is ion  from 
an o r d e r  under t h i s  P a r t  i n  accordance wi th  
t h e  r u l e s  o f  t h e  Appel la te  Div is ion .  



( 2 )  I n s t e a d  of proceeding under subsec t ion  (1) a 
p a r t y  t o  a proceeding i n  which a summary o r d e r  
of suppor t  i s  made may appea l  i n  accordance 
wi th  t h e  r u l e s  of t h e  Appel la te  Divis ion on 
t h e  ground t h a t  t h e  o r d e r  i s  erroneous i n  
p o i n t  of law o r  i n  excess  o f  j u r i s d i c t i o n  by 
applying t o  t h e  c o u r t  t o  s t a t e  a case  s e t t i n g  
f o r t h  t h e  f a c t s  a s  found by t h e  c o u r t  and t h e  
grounds on which t h e  proceedings  a r e  ques t ioned .  

PART 4 

C o l l e c t i o n  of Support  Payments 

32. I n  t h i s  P a r t ,  un l e s s  t he  con tex t  o therwise  r e q u i r e s ,  
" c o u r t "  has  t h e  same meaning a s  i n  P a r t  3 .  

3 3 .  (1) Payment of an amount due and unpaid under 
an o rde r  of suppor t  may be enforced  i n  t h e  
same manner a s  payment o f  an amount due and 
unpaid under a judgment of  t h e  c o u r t  which 
made t h e  o r d e r  of suppor t .  

( 2 )  Except w i th  leave  of t h e  c o u r t  r e f e r r e d  t o  i n  
subsec t ion  ( l ) ,  a p a r t y  i s  n o t  e n t i t l e d  t o  
en fo rce  t h e  payment of  an amount due under an 
o rde r  of suppor t  which became due more than twelve 
months p r i o r  t o  t he  commencement of  t he  enforce-  
ment proceeding o r  s t e p .  

( 3 )  Leave s h a l l  n o t  be g ran ted  e x  p a r t e  under sub- 
s e c t i o n  (2)  un l e s s  t h e  c o u r t i s  s a t i s f i e d  t h a t  
t h e  p a r t y  l i a b l e  under t h e  o r d e r  of  suppor t  i s  
l i k e l y  t o  a t tempt  t o  remove himself  o r  h i s  
p rope r ty  from t h e  prov ince .  

( 4 )  On an a p p l i c a t i o n  f o r  t h e  l e a v e  r equ i r ed  under 
subsec t ion  ( 2 ) ,  the c o u r t  may 

( a )  r e f u s e  l eave ,  

(b )  g r a n t  l eave  s u b j e c t  t o  such r e s t r i c t i o n s  
and cond i t i ons  a s  t h e  Court  t h i n k s  p r o p e r ,  
o r  

(c) d i scharge  t h e  a r r e a r s  i n  whole o r  i n  
p a r t .  



Where leave  t o  enforce  i s  gran ted  ex p a r t e ,  
no money pa id  i n t o  c o u r t  o r  r e c e i v z  by a 
s h e r i f f  i n  r e s p e c t  of any per iod  more than 
twelve months p r i o r  t o  t h e  br ing ing  of t he  
enforcement proceeding s h a l l  be pa id  o u t  
u n t i l  t h e  o t h e r  p a r t y  has been g iven  n o t i c e  
and a f fo rded  an oppor tun i ty  t o  be heard 
on t h e  m e r i t s  of t he  enforcement.  

A husband, wi fe  o r  c h i l d  e n t i t l e d  t o  suppor t  
under an o r d e r  o r  judgment of t h e  Supreme 
Court  may f i l e  a copy of t h e  o rde r  o r  judgment 
i n  t h e  Family Court .  

An o r d e r  o r  judgment f i l e d  under subsec t ion  
(1) i s  en fo rceab le  i n  t h e  same manner a s  an 
o r d e r  made under P a r t  3 .  

The c o u r t  may no t  vary the  amount of 
suppor t  ordered t o  be pa id  under an o r d e r  
o r  judgment f i l e d  under t h i s  s e c t i o n .  

The c o u r t  may make an o rde r  p e r m i t t i n g  a 
spouse o r  former spouse i n  whose favour  an 
c r d e r  of suppor t  has been made t o  f i l e  t h e  
o r d e r  of suppor t  wi th  a s h e r i f f  of t h e  
Su2reme Court .  

Where an o r d e r  i s  f i l e d  wi th  a s h e r i f f  under 
subsec t ion  (I), t h e  o rde r  i s  deemed t o  be a 
w r i t  of execut ion  f o r  t h e  amount t h a t  t h e  
payment o rdered  i s  i n  a r r e a r s  from time t o  
t ime .  

A c e r t i f i c a t e  of a c l e r k  of t h e  Family Court 
s t a t i n g  t h e  amount t h a t  t h e  payment ordered 
i s  i n  a r r e a r s  s h a l l  be f i l e d  a t  t h e  same time 
a s  an o r d e r  under subsec t ion  (1). 

A f u r t h e r  c e r t i f i c a t e  of a c l e r k  of t h e  Family 
Court  s t a t i n g  t h e  amount t h a t  t h e  payment ordered 
i s  i n  a r r e a r s  may be f i l e d  from time t o  time and 
when f i l e d  t h e  o rde r  f i l e d  under subsec t ion  (1) 
i s  deemed t o  be f o r  t h e  t o t a l  amount of a r r e a r s  
c e r t i f i e d .  

A c e r t i f i c a t e  of a c l e r k  of t h e  Family Court  
i s  deemed t o  be a renewal of t he  w r i t  of  
execut ion  f o r  a l l  purposes.  

Notwithstanding any o t h e r  Act, an o rde r  of 
suppor t  f i l e d  under t h i s  s e c t i o n  t akes  p r i o r i t y  
over  any o t h e r  w r i t  of execut ion f o r  an amount 
equa l  t o  t he  t o t a l  suppor t  payable f o r  t h e  
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l a t e s t  three-month per iod  pursuant  t o  t h e  o r d e r .  

( 7 )  Notwithstanding subsec t ion  ( 6 ) ,  t h i s  s e c t i o n  
does no t  a f f e c t  a  c la im under s e c t i o n  1 6  of 
The Execution C r e d i t o r s  Act o r  under s e c t i o n  
4 8  of The Albe r t a  Labour A c t ,  1973. 

( 8 )  Where an o r d e r  of suppor t  f i l e d  under t h i s  
s e c t i o n  i s  v a r i e d  pursuant  t o  t h i s  o r  any 
o t h e r  Act ,  t h e  v a r i a t i o n  o r d e r  may be f i l e d  
wi th  t h e  s h e r i f f  of t h e  Supreme Court  and 
any subsequent  c e r t i f i c a t e  f i l e d  under subsec t ion  
( 4 )  s h a l l  be i n  accordance wi th  t h e  amount i n  
a r r e a r s  under t h e  o r d e r  as v a r i e d .  

3  6. (1) I n  t h i s  s e c t i o n  "debtor"  means a  person who i s  
indeb ted  t o  o r  l i a b l e  t o  pay money t o  a  spouse 
o r  former spouse who is r equ i r ed  t o  pay 
suppor t  by o r d e r  of a  c o u r t  o r  judge. 

( 2 )  Upon t h e  a p p l i c a t i o n  of a  person i n  whose 
favour  an o r d e r  of suppor t  has  been made, 
t h e  c o u r t  may o r d e r  t h a t  a l l  d e b t s ,  o b l i g a t i o n s  
and l i a b i l i t i e s  ( o t h e r  than wages o r  s a l a r y )  
payable  o r  accru ing  dce from a  named deb to r  be 
p a i d  by t h e  deb to r  t o  a c l e r k  of t h e  Family 
Court  a t  a  p l a c e  s p e c i f i e d  i n  t h e  o r d e r .  

( 3 )  An o r d e r  made under t h i s  s e c t i o n  s h a l l  r e l a t e  
on ly  t o  t h e  amount of a r r e a r s  of suppor t  f o r  
which t h e  respondent  i s  l i a b l e .  

( 4 )  Before  t h e  c o u r t  makes an o r d e r  under subsec t ion  
( 2 )  i t  s h a l l  be s a t i s f i e d  

( a )  t h a t  t h e  person ordered  t o  pay suppor t  t o  
t h e  a p p l i c a n t  has n o t  made t h e  payments 
r e q u i r e d  t o  be made under t h e  o r d e r ,  

( b )  t h a t  t h e r e  i s  a  deb to r  i n  A lbe r t a ,  and 

(c )  t h a t  t h e r e  i s  a  reasonable  p o s s i b i l i t y  
t h a t  t h e  a p p l i c a n t  w i l l  be  unable t o  c o l l e c t  
a l l  o r  p a r t  of  h i s  c la im o r  be sub jec t ed  
t o  unreasonable de l ay  i n  t h e  c o l l e c t i o n  of 
h i s  c la im un le s s  an o r d e r  i s  gran ted  under 
t h i s  s e c t i o n .  

( 5 )  I f  a  deb to r  

( a )  does n o t  pay t h e  c l e r k  of t h e  Family Court ,  

( b )  f i l e s  an answer 



(i) d i s p u t i n g  h i s  l i a b i l i t y  t o  t h e  
person ordered t o  pay suppor t ,  o r  

(ii) t h a t  t h e  d e b t  a t t ached  belongs o r  
may belong t o  some t h i r d  person 
whose name s o  f a r  a s  known t o  t h e  
deb to r  s h a l l  be s t a t e d ,  o r  

( c )  does n o t  pay t h e  c l e r k  of t h e  Family Court  
and does n o t  f i l e  an answer under sub- 
paragraph (b )  , 

t h e  a p p l i c a n t  may apply by n o t i c e  of motion t o  
t h e  Supreme Court  i n  t h e  j u d i c i a l  d i s t r i c t  i n  
which the  Family Court i s  loca t ed  f o r  an o r d e r  
under subsec t ion  ( 8 )  . 

( 6 )  The n o t i c e  o f  motion s h a l l  be se rved  on t h e  
c l e r k  of t h e  Family Court  t h a t  i s sued  t h e  
o r i g i n a l  a t tachment  o r d e r ,  t h e  respondent ,  
t h e  deb to r  and any o t h e r  person c la iming t o  
be  i n t e r e s t e d  i n  t h e  money a t t a c h e d  n o t  l e s s  
than  15 days b e f o r e  t h e  d a t e  on which t h e  
a p p l i c a t i o n  i s  t o  be heard.  

( 7 )  Upon being se rved  wi th  t he  n o t i c e  of motion 
under subsec t ion  (6) t h e  c l e r k  of t h e  Family 
Court  s h a l l  f o r thwi th  forward t o  t h e  c l e r k  
of t h e  Supreme Court  

(a )  t h e  o r d e r  made under subsec t ion  ( 2 ) ,  

(b )  t h e  answer, i f  any, 

( c )  a l l  d e p o s i t i o n s  and t r a n s c r i p t s  of  t h e  
evidence taken a t  t h e  hear ing ,  and 

(d )  a l l  documents and e x h i b i t s  f i l e d  a t  
t h e  hear ing .  

( 8 )  Upon hear ing  t h e  motion the  Supreme Court  may 

( a )  summarily determine any ques t ion  a r i s i n g  
i n  t h e  at tachment proceedings ,  

(b )  d i r e c t  t h e  t r i a l  of  an i s s u e  t o  determine 
any ques t ion  a r i s i n g  i n  t h e  a t tachment  
proceedings ,  o r  

(c )  make such o t h e r  o rde r  a s  may be j u s t .  
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( 9 )  Where payment i s  made t o  t h e  c l e r k  of t h e  
Supreme Court  pursuant  t o  an o rde r  made under 
subsec t ion  ( 8 )  t h e  c l e r k  s h a l l  f o r thwi th  pay 
t h e  money t o  t h e  c l e r k  o f  t h e  Family Court  
t h a t  i s sued  t h e  o r i g i n a l  a t tachment  o rde r .  

(10)  Payment by t h e  deb to r  t o  t h e  c l e r k  of t h e  
Family Court i s  a  v a l i d  d i scha rge  t o  him 
a g a i n s t  t h e  respondent t o  t h e  e x t e n t  of 
t h e  payment. 

37. (1) I n  t h i s  s e c t i o n ,  u n l e s s  t h e  con tex t  o therwise  
r e q u i r e s ,  " cou r t "  means 

( a )  t h e  Supreme Court  when enforc ing  an o r d e r  
of suppor t  made by t h e  Supreme Court ,  o r  

( b )  t h e  c o u r t  r e f e r r e d  t o  i n  P a r t  3 
when enforc ing  an o r d e r  of  suppor t  

(i) made by t h a t  c o u r t ,  o r  

(ii) made by t h e  Supreme Court  and 
f i l e d  i n  t h e  Family Court .  

( 2 )  The c o u r t  may make an a t t a c h i n g  o rde r  under 
t h i s  s e c t i o n  f o r  t he  purpose of ensur ing 
the  c o l l e c t i o n  of payments due o r  t o  become 
due under an o rde r  of  suppor t .  

( 3 )  By the  a t t a c h i n g  o r d e r  t h e  c o u r t  may d i r e c t  
t h e  employer of t h e  respondent  t o  pay t o  t h e  
c l e r k  of t h e  c o u r t  o r  o t h e r  person named i n  t h e  
o r d e r  a  s p e c i f i e d  p a r t  o r  amount of t h e  wages, 
s a l a r y  o r  o t h e r  remuneration which i s  then due 
o r  which may t h e r e a f t e r  become due t o  t h e  
respondent.  

( 4 )  An a t t a c h i n g  o rde r  

( a )  s h a l l  n o t  provide f o r  t h e  recovery of 
payments of  suppor t  which become due more 
than 9 0  days be fo re  t h e  f i l i n g  of t h e  
a p p l i c a t i o n  f o r  t h e  o r d e r ,  

( b )  may be va r i ed  from t ime t o  t ime,  

(c )  takes  precedence over  

(i) a  garnishment o r  a t tachment ,  and 

(ii) an assignment 

served on t h e  employer a f t e r  t he  s e r v i c e  
of t h e  a t t a c h i n g  o r d e r ,  



( d )  b inds  t h e  employer from t h e  d a t e  of s e r v i c e  
t h e r e o f ,  and 

( e )  remains i n  f o r c e  u n t i l  

(i) i t  i s  terminated by an o rde r  o r  i t s  
own terms,  o r  

(ii) t h e  employment i s  te rmina ted .  

( 5 )  An a t t a c h i n g  o rde r  s h a l l  

( a )  be made upon n o t i c e  t o  t h e  respondent ,  

( b )  be  made only when t h e  respondent i s  i n  
d e f a u l t  under t he  suppor t  o r d e r  a t  t h e  
t ime of t he  f i l i n g  of t he  a p p l i c a t i o n  f o r  
t h e  a t t a c h i n g  o r d e r ,  

( c )  be se rved  by ord inary  mai l  a t  h i s  l a s t  
known addres s ,  

( d )  provide f o r  t h e  exemption of such amounts 
f o r  t h e  suppor t  of t h e  respondent and h i s  
dependents a s  t h e  c o u r t  t h i n k s  proper ,  and 

( e )  g i v e  d i r e c t i o n s  a s  t o  t h e  d i s p o s i t i o n  of 
t h e  amounts a t t ached .  

( 6 )  Sub-paragraph ( a )  of subsec t ion  ( 5 )  does no t  
apply i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  t h e  
respondent  has  absconded o r  i s  about t o  
abscond, b u t  i n  t h a t  event  t h e  amounts deducted 
s h a l l  be p a i d  t o  t h e  c l e r k  of t h e  c o u r t  which 
makes t h e  a t t a c h i n g  o rde r  t o  be he ld  u n t i l  
f u r t h e r  o r d e r  o r  u n t i l  t h e  c o u r t  i s  s a t i s f i e d  
t h a t  i t  i s  n o t  p r a c t i c a b l e  t o  g i v e  t h e  respondent  
n o t i c e  of i t s  i n t e n t i o n  t o  d i r e c t  payment o u t .  

(7 )  Upon each deduct ion of wages, s a l a r y  o r  
remuneration t h e  employer i s  e n t i t l e d  t o  
r e c e i v e  such c o s t s  a s  may be permi t ted  t o  a 
ga rn i shee  under t he  Alber ta  Rules of  Court  from 
t i m e  t o  t ime ,  t o  be paid  by deduct ion from t h e  
remaining money payable t o  t h e  respondent o r ,  
i f  t h e r e  i s  no such money, from t h e  money pa id  
pursuant  t o  t h e  order .  

( 8 )  I f  more than  one a t t ach ing  o rde r  i s  i n  e f f e c t  
a g a i n s t  t h e  same wages, s a l a r y  o r  remuneration:  

( a )  t h e  Supreme Court may g ive  d i r e c t i o n s  
about  t h e  d i s p o s i t i o n  t h e r e o f ,  and 



( b )  pending such d i r e c t i o n s  t h e  o rde r  f i r s t  
served on t h e  employer has p r i o r i t y .  

( 9 )  An employer who makes a  payment pursuant  t o  
an a t t a c h i n g  o rde r  under t h i s  s e c t i o n  i s  
d i scharged  from l i a b i l i t y  f o r  t h e  amount of 
t h e  payment. 

( 10 )  An employer s h a l l  n o t  t e rmina t e  t h e  employment 
of t h e  respondent s o l e l y  because of an a t t a c h i n g  
o rde r  o r  o r d e r s  under t h i s  s e c t i o n .  

(11) An employer who cont ravenes  subsec t ion  ( 1 0 )  

( a )  i s  g u i l t y  of an o f f e n c e ,  and 

( b )  may be ordered by t h e  c o u r t  t o  pay 
damages o r  r e i n s t a t e  t he  respondent .  

( 1 2 )  A person who i s  se rved  wi th  an a t t a c h i n g  
o r d e r  and who f a i l s  t o  comply wi th  i t s  terms 
wi thout  reasonable  j u s t i f i c a t i o n  i s  g u i l t y  of 
an of fence  and l i a b l e  on summary convic t ion  
t o  a  f i n e  of n o t  more than $1,000.  

3 8. Where a  p a r t y  a g a i n s t  whom an o r d e r  of suppor t  i s  
made w i l f u l l y  d e f a u l t s  i n  payment of a l l  o r  any 
of t h e  money payable under t h e  o r d e r ,  t h e  c o u r t  
may, un l e s s  t h e  p a r t y  s a t i s f i e s  him t h a t  t h e  
f a i l u r e  t o  pay i s  due t o  i n s u f f i c i e n t  means o r  i n -  
a b i l i t y  t o  pay, commit t h e  p a r t y  t o  j a i l  f o r  a  
pe r iod  of no t  more than one y e a r .  

39. A t  t h e  hea r ing  of an a p p l i c a t i o n  under t h i s  P a r t  
o t h e r  than an a p p l i c a t i o n  under subsec t ion  ( 5 )  of 
s e c t i o n  3 6  t he  c o u r t  may 

( a )  make an o rde r  g ran t ing  t h e  r e l i e f  claimed 
o r  p a r t  t h e r e o f ,  

( b )  d i smiss  t h e  a p p l i c a t i o n ,  

( c )  i f  t h e  pa r ty  l i a b l e  f o r  suppor t  does no t  appear ,  
i s s u e  a  war ran t  f o r  h i s  a r r e s t  o r  make an o r d e r  
of committal t o  j a i l  f o r  a  per iod  n o t  exceeding 
one y e a r ,  o r  

( d )  adjourn t h e  a p p l i c a t i o n  t o  permit  t h e  p a r t y  
l i a b l e  f o r  suppor t  t o  apply t o  vary t h e  o r d e r  
of suppor t  under which proceedings a r e  taken.  



4 0 .  (1) The L ieu tenan t  Governor i n  Council may make 
r u l e s  of p r a c t i c e  and procedure f o r  proceedings  
under t h i s  P a r t ,  inc lud ing  r u l e s  f o r  t he  m a t t e r s  
provided f o r  i n  t h e  Schedule t o  t h i s  Act. 

( 2 )  U n t i l  r u l e s  a r e  made f o r  t h e  ma t t e r s  provided 
f o r  i n  t h e  s a i d  Schedule,  t h e  r u l e s  i n  t h e  s a i d  
Schedule r e l a t i n g  t o  t h i s  P a r t  s h a l l  be r u l e s  
of  t h e  c o u r t  f o r  t h e  purposes of t h i s  P a r t .  

( 3 )  Thi s  s e c t i o n  does not  apply t o  proceedings 
i n  t h e  Supreme Court .  

4 1 .  Money pa id  t o  a c l e r k  of a c o u r t  under t h i s  P a r t  
i s  n o t  a t t a c h a b l e .  

4 2 .  An o r d e r  made under t h i s  P a r t  i s  binding on t h e  Crown. 

PART 5 

In format ion  f o r  proceedings r e l a t i n g  t o  suppor t  

43. I n  t h i s  P a r t ,  un l e s s  t h e  con tex t  o therwise  r e q u i r e s ,  
" cou r t "  means t h e  c o u r t  i n  which a proceeding under 
t h i s  Act i s  c a r r i e d  on. 

4 4 .  (1) A c l e r k  of t h e  c o u r t  i s  e n t i t l e d :  - 
( a )  t o  o b t a i n  from t h e  Alber ta  Heal th  Care 

Insurance Commission such p a r t i c u l a r s  
a s  t h e  Commission's records  may conta in  
of t h e  address  and employer ' s  name of a 
person a g a i n s t  whom proceedings f o r  
matrimonial  o r  c h i l d  suppor t ,  o r  f o r  
c o l l e c t i o n  o f  money owing under an o rde r  
of  suppor t ,  have been commenced o r  a r e  
contemplated,  and 

( b )  ho o b t a i n  from the  employer of such a 
person such information about t he  address  
and l o c a t i o n  of t h e  person a s  the  em- 
p loyer  may have. 

( 2 )  The c o u r t  may by o rde r  

( a )  r e q u i r e  t h e  Alber ta  Heal th  Care Insurance 
Commission o r  an employer t o  provide t h e  
informat ion r e f e r r e d  t o  i n  subsec t ion  (1) , 
and 

( b )  upon being s a t i s f i e d  t h a t  t h e  address  
of  t h e  person has no t  been a sce r t a ined  



a f t e r  reasonable  e f f o r t s  and t h a t  t h e r e  
i s  reason t o  t h i n k  t h a t  t h e  person has 
l e f t  t h e  prov ince ,  r e q u i r e  t h e  Alber ta  
Health Care Insurance Commission t o  p rov ide  
t h e  s o c i a l  insurance  number of t h e  person 
i f  t he  same i s  i n  i t s  r eco rds .  

Secrecy of t h e  informat ion provided under 
subsec t ions  (1) and ( 2 )  s h a l l  be preserved 
excep t  a s  r e q u i r e d  f o r  t h e  purpose of t h e  
proceedings .  

A person who communicates in format ion  t o  
a  c l e r k  o r  under o rde r  i n  accordance wi th  
subsec t ions  (1) and ( 2 )  i s  p r o t e c t e d  from 
l e g a l  l i a b i l i t y  f o r  doing s o .  

Th i s  p rov i s ion  a p p l i e s  no twi ths tanding  
anyth ing  t o  t h e  con t r a ry  i n  t h e  Alber ta  
Hea l th  Care Insurance  Act. 

The c o u r t  may o r d e r  t h e  employer of a  p a r t y  t o  
proceedings  i n  which suppor t  o r  c o l l e c t i o n  of 
money under an o r d e r  of suppor t  i s  sought  t o  
f u r n i s h  a  w r i t t e n  s t a t emen t  of  t he  p a r t y ' s  wages, 
s a l a r y  o r  o t h e r  remuneration and deduc t ions  
therefrom f o r  t h e  per iod  o r  pe r iods  s p e c i f i e d  i n  
t h e  o rde r .  

I n  contemplation o f  a  hear ing  i n  such a  
proceeding t h e  c l e r k  of t h e  c o u r t  may r e q u e s t  
from t h e  employer a  w r i t t e n  s ta tement  of t h e  
p a r t y ' s  wages, s a l a r y  o r  o t h e r  remuneration 
and deduct ions  therefrom f o r  such per iod  o r  
pe r iods  a s  he may cons ider  r e l e v a n t  b u t  has no 
power t o  compel t h e  employer t o  provide t h e  
s t a t emen t .  

A s t a t emen t  given pursuant  t o  subsec t ion  (1) 
o r  subsection ( 2 )  i s  admiss ib le  a s  evidence of 
t h e  s ta tements  made i n  it. 

An employer who i n  good f a i t h  provides  i n -  
format ion under subsec t ion  (1) o r  subsec t ion  
( 2 )  is n o t  s u b j e c t  t o  l i a b i l i t y  f o r  s o  doing. 

Th i s  s e c t i o n  i s  binding on t h e  Crown. 

A p a r t y  t o  a  proceeding i n  which suppor t  o r  
c o l l e c t i o n  of money under an o rde r  of  suppor t  
is claimed may a t  any time 

( a )  g i v e  n o t i c e  t o  another  pa r ty  t o  t h e  



proceeding,  o r  

( b )  apply t o  t h e  c o u r t  f o r  an order ,  

r e q u i r i n g  t h e  o t h e r  p a r t y  t o  f i l e  a  s t a t emen t  
of  f i n a n c i a l  informat ion i n  t he  form and 
c o n t a i n i n g  t h e  informat ion p re sc r ibed  by t h e  
r u l e s .  

( 2 )  A p a r t y  who g ives  a  n o t i c e  o r  o b t a i n s  an o rde r  
under subsec t ion  (1) s h a l l  f i l e  a  s t a t emen t  of 
f i n a n c i a l  in format ion .  

( 3 )  This  s e c t i o n  a p p l i e s  w i th  necessary  changes 
t o  an a p p l i c a t i o n  brought by t h e  government 
under t h e  S o c i a l  Development Act,  b u t  a  
s t a t emen t  of f i n a n c i a l  in format ion  f i l e d  by 
t h e  government s h a l l  r e l a t e  t o  t h e  s o c i a l l y  
a s s i s t e d  spouse whose r i g h t s  h a v e v e s t e d  i n  
t h e  government. 

4 7 .  (1) The c o u r t  may o r d e r  a  p a r t y  t o  a  proceeding 
i n  which suppor t  o r  c o l l e c t i o n  of money under 
an o r d e r  of suppor t  i s  sought  

( a )  t o  a t t e n d  upon a  person o r  agency named 
i n  t h e  o r d e r  o r  i n  t h e  r u l e s ,  

( b )  t o  answer t h e  ques t ion  of t h e  person o r  
agency concerning h i s  f i n a n c i a l  needs 
and r e sou rces ,  and 

(c )  t o  produce documents reques ted  by t h e  
person o r  agency r e l e v a n t  t h e r e t o .  

( 2 )  The person o r  agency s h a l l  

( a )  i n t e rv i ew t h e  p a r t y  about  h i s  
f i n a n c i a l  needs and r e sou rces  and 
examine t h e  documents produced by 
him, 

(b )  t a k e  such s t e p s  t o  v e r i f y  t h e  informa- 
t i o n  a s  t h e  person o r  agency t h i n k s  
p rope r ,  and 

( c )  f i l e  a r e p o r t  wi th  t h e  c o u r t .  

( 3 )  A person o r  agency a c t i n g  under subsec t ion  (2)  
has  power t o  make i n q u i r i e s  from another  person 
b u t  n o t  t o  compel an answer. 

( 4 )  A p a r t y  t o  t h e  proceeding 



( a )  i s  e n t i t l e d  t o  examine a  r e p o r t  f i l e d  
under subsec t ion  ( 2 )  , and 

( b )  upon g i v i n g  such n o t i c e  of h i s  
i n t e n t i o n  t o  do s o  a s  i s  reasonable  i n  
t h e  c i rcumstances ,  i s  e n t i t l e d  t o  
cross-examine the  person who p repa re s  
t h e  r e p o r t .  

( 5 )  A r e p o r t  f i l e d  under subsec t ion  ( 2 )  i s  ad- 
m i s s i b l e  a s  evidence of t h e  s ta tements  made 
i n  it. 

4 8 .  (1) The L ieu tenan t  Governor i n  Council may make 
r u l e s  o f  p r a c t i c e  and procedure f o r  proceedings 
under t h i s  P a r t ,  i nc lud ing  the  ma t t e r s  provided 
f o r  i n  t h e  Schedule t o  t h i s  Act. 

( 2 )  U n t i l  r u l e s  a r e  made f o r  t h e  mat te rs  provided 
f o r  i n  t he  Schedule t h e  r u l e s  i n  t h e  
Schedule r e l a t i n g  t o  t h i s  P a r t  s h a l l  be  r u l e s  
of t h e  c o u r t  f o r  t h e  purposes of t h i s  P a r t .  

PART 6 

T r a n s i t i o n a l  - 

4 9 .  (1) A proceeding commenced be fo re  t he  commence- 
ment of  t h i s  A c t  s h a l l  be cont inued under t h e  
p rov i s ions  of t h e  Act under which it was 
commenced. 

( 2 )  U n t i l  it i s  v a r i e d  o r  d ischarged under t h i s  
Act an o rde r  f o r  alimony o r  maintenance made 
under t h e  Domestic Re la t ions  Act 

( a )  con t inues  i n  fo rce  pursuant  t o  t h e  Act 
under t h i c h  it was made, 

(b )  i s  an o rde r  of  suppor t  wi th in  t h e  meaning 
of P a r t  2  of  t h e  Act i f  made under P a r t  3  of  
t h e  Domestic Re la t ions  Act,  and 

( c )  i s  a  summary o r d e r  of suppor t  w i th in  t h e  
meaning of P a r t  3  of t h i s  Act i f  made under 
p a r t  4 of t h e  Domestic Re la t ions  Act. 

( 3 )  This  s e c t i o n  a p p l i e s  notwiths tanding sub- 
paragraph ( c )  of  subsec t ion  (2 )  of  s e c t i o n  23 
of t h e  I n t e r p r e t a t i o n  Act. 
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PART 7 

Consequential  amendments 

50. Sub jec t  t o  s e c t i o n  4 9 ,  P a r t s  3 and 4 of  t h e  
Domestic Re la t ions  Act a r e  r e p e a l e d .  

51. The Alimony Orders Enforcement A c t  i s  amended 

( a )  by d e l e t i n g  sub-paragraph ( a )  of  s e c t i o n  2 and 
adding a new sub-paragraph ( e )  a s  fo l lows:  

( e )  " suppor t"  inc ludes  

( i)  alimony, 

(ii) a sum made payable  where a decree  
of d ivorce  o r  n u l l i t y  of  marr iage 
o r  judgment of j u d i c i a l  s e p a r a t i o n  
has  been made t o  a spouse o r  former 
spouse f o r  h e r  maintenance,  

(iii) a sum s o  made payable f o r  t h e  
maintenance of a c h i l d ,  and 

( i v )  a sum made payable  by an o r d e r  of 
suppor t  under The Matrimonial 
Support  Act,  and 

(b )  by d e l e t i n g  t h e  word "alimony" where it appears  
i n  subsec t ion  (1) of s e c t i o n  3 thereof  and 
s u b s t i t u t i n g  t h e  word "suppor t . "  

52. That t h e  Family Court Act be amended 

( a )  by adding t h e  fol lowing words a t  t h e  end of 
subsec t ion  (1) of s e c t i o n  4 :  

( a )  and a p p l i c a t i o n s  under P a r t s  3, 4 and 5 
of t h e  ~ a t r i m o n i a l  Support  Act ,  and 

( b )  by d e l e t i n g  s e c t i o n  6 .  

53 .  That  t h e  Maintenance Order A c t  i s  amended 

(a)  by d e l e t i n g  the words "husband, wi fe"  from 
subsec t ion  3 ( 1 ) ,  and 

(b )  by d e l e t i n g  subsec t ion  4 (1) . 



MATRIMONIAL SUPPORT ACT 

SCHEDULE 

RULES 

PART 1 

General 

1. I n  t h e s e  r u l e s ,  un l e s s  t he  con tex t  o therwise  r e q u i r e s ,  
"Act" means The Matrimonial Support  Act.  

PART 2 

Rules r e l a t i n g  t o  P a r t  3 of The Matrimonial  Support  Act 

2 .  (1) The c l e r k  of t h e  Family Court  s h a l l  provide t h e  
a p p l i c a n t  f o r  a  summary o r d e r  of suppor t  wi th  a  
summons i n  Form A o r  such form a s  may be 
p r e s c r i b e d  by t h e  r u l e s ,  

( 2 )  The summons s h a l l  

( a )  r e q u i r e  t h e  respondent t o  appear  before  
t h e  c o u r t  a t  a  named t ime  and p l ace  f o r  
a  hear ing  on t h e  m e r i t s  o f  t h e  appl ica -  
t i o n  f o r  an o rde r  of summary r e l i e f ,  

( b )  g i v e  n o t i c e  of t h e  c l a im  being made, 

(c )  inform him t h a t  he has  t h e  r i g h t  t o  
d i s p u t e  t h e  c la im,  and 

( d )  warn him t h a t  i f  he does  n o t  a t t e n d  t h e  
hea r ing  t h e  cou r t  ha s  power t o  make a  
summary o rde r  of suppor t  i n  h i s  absence.  

( 3 )  The summons s h a l l  be se rved  upon t h e  respondent 
p e r s o n a l l y  o r  i n  such manner a s  t h e  c o u r t  may 
d i r e c t .  

( 4 )  A s t a t emen t  of f a c t s  i n  Form B o r  i n  such form 
a s  may be p re sc r ibed  by t h e  r u l e s  s h a l l  be 
se rved  wi th  t h e  summons o r  a t  such o t h e r  t i m e  
a s  t h e  c o u r t  may d i r e c t .  

( 5 )  The s ta tement  s h a l l  be s igned  by t h e  a p p l i c a n t  
and s h a l l  s e t  o u t  t h e  f a c t s  upon which t h e  
a p p l i c a t i o n  i s  based i n s o f a r  a s  t h e  same a r e  
known t o  t h e  a p p l i c a n t ,  i n c l u d i n g  
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( a )  t h e  d a t e  and p l ace  of t h e  marr iage ,  

( b )  t h e  m a r i t a l  s t a t u s  of t h e  p a r t i e s  a t  t h e  
t ime of t h e  a p p l i c a t i o n ,  

( c )  whether t he  p a r t i e s  

( i)  a r e  l i v i n g  s e p a r a t e  and a p a r t ,  o r  

(ii) although no t  l i v i n g  s e p a r a t e  and 
a p a r t ,  a r e  exper ienc ing  m a r i t a l  d i s c o r d  
of such a  degree t h a t  they  cannot 
reasonably be expected t o  l i v e  
t o g e t h e r ,  

( d )  t h e  ages of t he  c h i l d r e n  of t h e  p a r t i e s ,  
i f  any,  

( e )  t h e  income of t h e  a p p l i c a n t  and whether 
t h a t  income i s  g ros s  o r  n e t ,  

( f )  t h e  income of t h e  respondent according t o  
t h e  b e s t  informat ion,  i f  any, a v a i l a b l e  
t o  t h e  a p p l i c a n t ,  and 

( g )  whether o r  n o t  t h e r e  i s  a  s u b s i s t i n g  
agreement a s  t o  suppor t  between t h e  
p a r t i e s ,  and 

( 6 )  The a p p l i c a n t  s h a l l  f u r t h e r  cause  t o  be served 
upon t h e  respondent t oge the r  wi th  t h e  summons a  
n o t i c e  i n  Form C .  

( 7 )  The n o t i c e  s h a l l  

( a )  con ta in  information a s  t o  t h e  r i g h t s  
and o b l i g a t i o n s  of t h e  respondent ,  i n -  
c lud ing  n o t i c e  

(i) of t h e  s e r v i c e s  a v a i l a b l e  i n  t he  
Family Court t o  him, 

(ii) t h a t  he may f i l e  and r e q u i r e  
f i n a n c i a l  informat ion where 
t h e  a p p l i c a n t  has n o t  a l r eady  done 
s o ,  and 

(b)  adv i se  him t o  seek l e g a l  adv ice  a s  soon a s  
p o s s i b l e  before  t he  hea r ing .  



3 .  (1) The c l e r k  of t h e  Family Court  s h a l l  p rov ide  
t h e  a p p l i c a n t  f o r  an o r d e r  f o r  t h e  v a r i a t i o n ,  
suspension o r  d i s cha rge  of a  summary o r d e r  
of  suppor t  w i t h  a  n o t i c e  i n  Form D o r  i n  
such o t h e r  form a s  may be p r e s c r i b e d  by t h e  
r u l e s .  

( 2 )  The n o t i c e  s h a l l  be served upon t h e  respondent  
p e r s o n a l l y  o r  i n  such manner a s  t h e  c o u r t  may 
d i r e c t .  

( 3 )  I f  t h e  a p p l i c a n t  i s  a  person r e c e i v i n g  
suppor t  under t h e  summary o r d e r  o f  suppor t  
he s h a l l  cause  t o  be served upon t h e  person 
l i a b l e  a  n o t i c e  i n  Form E and a  s t a t emen t  i n  
Form F. 

( 4 )  I f  t h e  a p p l i c a n t  i s  a  person l i a b l e  f o r  
suppor t  he  s h a l l  cause t o  be  se rved  upon 
t h e  person r e c e i v i n g  suppor t  a  s t a t emen t  
of f i n a n c i a l  informat ion desc r ibed  i n  
r u l e  7 .  

PART 3 

Rules r e l a t i n g  t o  P a r t  4 of t h e  Matrimonial  Support  Act 

4 .  (1) The c l e r k  of t h e  Family Court  s h a l l  provide an 
a p p l i c a n t  f o r  r e l i e f  under P a r t  4 o f  t h e  Act 
wi th  a  summons i n  Form G.  

( 2 )  The summons s h a l l  

( a )  r e q u i r e  t h e  respondent t o  appear before  t h e  
c o u r t  a t  a  named time and p l a c e  f o r  a  hear ing 
on t h e  m e r i t s  of t h e  a p p l i c a t i o n ,  

(b)  g i v e  n o t i c e  of t he  remedy being sought ,  

( c )  inform him t h a t  he has t h e  r i g h t  t o  oppose 
t h e  a p p l i c a t i o n ,  and 

(d)  warn him t h a t  i f  he does n o t  a t t e n d  t h e  
hea r ing  t h e  c o u r t  has power t o  make an 
o r d e r  i n  h i s  absence,  i nc lud ing  an o rde r  
of committal  t o  j a i l .  

( 3 )  The summons s h a l l  be served upon t h e  respondent 
pe r sona l ly  o r  i n  such manner a s  t h e  c o u r t  may 
d i r e c t .  

( 4 )  The a p p l i c a n t  s h a l l  f u r t h e r  cause t o  be served 
upon t h e  respondent  t oge the r  wi th  t h e  summons a  
n o t i c e  i n  Form H o r  such o t h e r  form a s  may be 
p re sc r ibed  by t h e  r u l e s .  



( 5 )  The n o t i c e  s h a l l  

( a )  con ta in  information a s  t o  t h e  r i g h t s  
and o b l i g a t i o n s  of t h e  respondent ,  
i nc lud ing  

(i) informat ion about  t h e  s e r v i c e s  
a v a i l a b l e  i n  t h e  Family Court  t o  
him, and 

(ii) advice t o  seek l e g a l  adv ice  a s  soon 
a s  poss ib l e  be fo re  t h e  hear ing .  

5  - (1) An a p p l i c a t i o n  under s e c t i o n  36 of t h e  Act may be 
made ex p a r t e .  -- 

( 2 )  A n  o r d e r  made under subsec t ion  ( 2 )  of s e c t i o n  3 6  
s h a l l  be se rved  on t h e  d e b t o r  named i n  t h e  o r d e r  
and s e r v i c e  of t h e  o rde r  b inds  t h e  d e b t  due o r  
accru ing  due from t h e  d e b t o r  o r  s o  much the reo f  
a s  i s  necessary t o  s a t i s f y  t h e  c la im o f  t h e  
a p p l i c a n t  and any c o s t s  f i x e d  i n  t h e  o r d e r  by 
t h e  judge. 

( 3 )  A copy of t h e  o rde r  s h a l l  be se rved  on t h e  
respondent  n o t  l a t e r  than  20 days a f t e r  payment 
by t h e  deb to r  t o  t he  c l e r k  of t h e  Family Court .  

( 4 )  I f  t h e  deb to r  has more than one o f f i c e  and it 
appears  t h a t  money a l l eged  t o  be due t o  t h e  person 
ordered  t o  pay maintenance o r  alimony i s  o r  may 
be payable through some o t h e r  o f f i c e  of t h e  
deb to r  than t h a t  a t  which t h e  o r d e r  i s  s e r v e d ,  
t h e  person i n  charge of t h e  o f f i c e  a t  which t h e  
o r d e r  i s  se rved  s h a l l  f o r thwi th  n o t i f y  t h e  person 
i n  charge of t h e  o f f i c e  a t  which money i s  o r  may 
be payable and t h a t  money i s  deemed t o  be  a t t a c h e d  
and t h e  o r d e r  i s  deemed t o  be served a s  of t h e  
t i m e  t h e  n o t i c e  of t h e  o r d e r  i s  a c t u a l l y  r ece ived  
a t  t h e  o f f i c e  through which t h a t  money i s  payable  
o r  w i th in  48 hours a f t e r  t h e  a c t u a l  s e r v i c e  of 
t h e  o r d e r ,  whichever i s  t h e  s h o r t e r  pe r iod .  

( 5 )  Debts owing by a  p a r t n e r s h i p  c a r r y i n g  on bllsiness 
i n  Alber ta  may be a t tached  under s e c t i o n  3 6  a l -  
though one o r  more members of  t h e  p a r t n e r s h i p  
a r e  r e s i d e n t  o u t  of Alber ta ,  i f  t h e  o r d e r  i s  served 
i n  A lbe r t a  on any person having t h e  c o n t r o l  o r  
management of t h e  p a r t n e r s h i p  o r  any p a r t n e r .  



( 6 )  An answer d i s p u t i n g  l i a b i l i t y  i n  t h e  name 
of t he  p a r t n e r s h i p  i s  s u f f i c i e n t  t o  i d e n t i f y  
t h e  p a r t n e r s h i p .  

( 7 )  Within 1 0  days  a f t e r  s e r v i c e  of t h e  o r d e r  on 
t h e  d e b t o r ,  t h e  deb tor  s h a l l  e i t h e r  

( a )  pay t o  t h e  c l e r k  of t h e  Family Court  t h e  
l e s s e r  of 

( i )  t h e  money due from him t o  t h e  person 
ordered  t o  pay s u p p o r t ,  
and 

(ii) an  amount s u f f i c i e n t  t o  s a t i s f y  t h e  
t h e  o r d e r  and any c o s t s  f i x e d  i n  t h e  o r d e r  
by t h e  judge,  

(b )  f i l e  an answer i n  t h e  o f f i c e  of t h e  c l e r k  
of  t h e  Family Court  s t a t i n g  t h a t  t h e  
money i s  accru ing  due b u t  i s  n o t  y e t  
payable and t h a t  it i s  t o  be payable  a t  a 
s p e c i f i e d  f u t u r e  d a t e  o r  upon t h e  happening 
of a s p e c i f i e d  even t ,  

(c)  f i l e  an answer i n  t h e  o f f i c e  o f  t h e  c l e r k  
of t h e  Family Court  d i s p u t i n g  h i s  l i a b i l i t y  
t o  t h e  person ordered t o  pay s u p p o r t ;  
o r  

(d )  f i l e  an answer i n  t h e  o f f i c e  of t h e  
c l e r k  of t h e  Family Court  t h a t  t h e  d e b t  
a t t a c h e d  belongs o r  may belong t o  some 
t h i r d  person whose name and address  s o  
f a r  a s  is known t o  t h e  deb to r  s h a l l  be 
s t a t e d .  

( 8 )  Where t h e  deb to r  f i l e s  an answer under sub- 
s e c t i o n  ( 7 )  ( b )  o f  t h i s  Rule then ,  upon t h e  
s p e c i f i e d  f u t u r e  d a t e  o r  t h e  happening of 
t h e  s p e c i f i e d  f u t u r e  even t ,  t h e  deb to r  s h a l l  pay 
t o  t h e  c l e r k  of t h e  Family Court  t h e  money 
accrued due a t  t h e  time of s e r v i c e  of t h e  o rde r  
from him t o  t h e  person ordered  t o  pay 
suppor t  o r  an m.ount s u f f i c i e n t  t o  s a t i s f y  
t h e  o r d e r  and any c o s t s  f i x e d  by t h e  judge, 
whichever i s  t h e  l e s s e r  sum. 

( 9 )  Where t h e  deb to r  f i l e s  an answer under sub- 
s e c t i o n  ( 7 )  (c) of  t h i s  Rule, t h e  d e b t o r  s h a l l  
s t a t e  t h e  grounds upon which t h e  l i a b i l i t y  
i s  d i spu ted .  



( 1 0 )  Where t h e  d e b t o r  f i l e s  an answer  under  sub-  
s e c t i o n  ( 7 )  ( d )  o f  t h i s  Rule  t h e n ,  u n l e s s  t h e  
judge  o t h e r w i s e  o r d e r s ,  t h e  d e b t o r  s h a l l  pay 
t o  t h e  c l e r k  of  t h e  Family C o u r t  w i t h  t h e  answer  
t h e  d e b t  a t t a c h e d  o r  a s  much of t h e  d e b t  a s  is 
r e q u i r e d  t o  s a t i s f y  t h e  o r d e r  and any c o s t s  f i x e d  
by t h e  j u d g e ,  whichever  i s  t h e  l e s s e r  sum, and 
s h a l l  s t a t e  t h e  c i r c u m s t a n c e s  and g rounds  s o  
f a r  a s  t h e y  a r e  w i t h i n  h i s  knowledge.  

(11) Upon payment t o  t h e  c l e r k  o f  t h e  Family C o u r t  
by t h e  d e b t o r ,  t h e  c l e r k  s h a l l  f o r t h w i t h  
n o t i f y  t h e  a p p l i c a n t  and t h e  r e s p o n d e n t  of  
t h e  amount o f  t h e  payment.  

6 .  Money p a i d  t o  a  c l e r k  o f  t h e  Family C o u r t  under  
s e c t i o n s  35 and 36 of  t h e  Ac t  may b e  p a i d  t o  t h e  
p e r s o n  e n t i t l e d  t o  t h e  money by o r d e r  o f  t h e  c o u r t  
on a n  a p p l i c a t i o n  made e x  p a r t e  or on s u c h  n o t i c e  
a s  may b e  d i r e c t e d .  

PART 4 

Ru les  r e l a t i n g  t o  P a r t  5 of  t h e  Mat r imon ia l  S u p p o r t  Act  

7 .  (1) A demand f o r  a  s t a t e m e n t  of  f i n a n c i a l  i n f o r m a t i o n  
s h a l l  b e  i n  Form J o r  such  o t h e r  form a s  t h e  c o u r t  
o r  a judge  may d i r e c t .  

( 2 )  A s t a t e m e n t  o f  f i n a n c i a l  i n f o r m a t i o n  under  
s e c t i o n  4 7  o f  t h e  Ac t  s h a l l  be  

(a)  i n  Form I or o t h e r  p r e s c r i b e d  form,  o r  

( b )  i n  a  form s u b m i t t e d  i n  s u p p o r t  o f  an 
a p p l i c a t i o n  f o r  s o c i a l  a l l o w a n c e ,  o r  

(c) i n  s u c h  o t h e r  form as t h e  c o u r t  or a 
judge  may d i r e c t .  

( 3 )  Unless  o t h e r w i s e  o r d e r e d  a p a r t y  who i s  
r e q u i r e d  t o  f i l e  a s t a t e m e n t  of  f i n a n c i a l  
i n f o r m a t i o n  under  s e c t i o n  4 6  o f  t h e  A c t  s h a l l  
d o  s o  w i t h i n  10 days  o f  s e r v i c e  o f  t h e  n o t i c e  
unde r  sub -pa rag raph  ( a )  o r  t h e  o r d e r  unde r  
sub -pa rag raph  ( b )  o f  s u b s e c t i o n  (1) t h e r e o f .  

( 4 )  A s t a t e m e n t  o f  f i n a n c i a l  i n f o r m a t i o n  s h a l l  
p r o v i d e  s u c h  i n f o r m a t i o n  



( a )  about t h e  a f f a i r s  of t h e  p a r t y ,  and 

( b )  s o  f a r  a s  known t o  t h e  p a r t y ,  about 
t h e  a f f a i r s  of  t h e  c h i l d r e n  of o r  
supported by t h e  p a r t y  and t h e  a f f a i r s  
of  a  person wi th  whom t h e  p a r t y  i s  
c o h a b i t i n g ,  

a s  i s  necessary t o  enable  t h e  c o u r t  t o  
a s c e r t a i n  t h e  f i n a n c i a l  needs and r e s o u r c e s ,  
o t h e r  than s o c i a l  a s s i s t a n c e ,  of  t h e  p a r t y  
o r  c h i l d  t o  whom it r e l a t e s .  

( 4 )  A f i l e d  s t a t emen t  of  f i n a n c i a l  in format ion  
s h a l l  be kep t  c o n f i d e n t i a l  excep t  t o  t h e  
p a r t i e s  of  t h e  proceeding and f o r  t h e  
purposes of  t h e  proceeding.  

( 5 )  A s ta tement  of f i n a n c i a l  in format ion  i s  
admiss ib le  a s  evidence of t h e  s t a t emen t s  
made by i t .  

( 6 )  I f  a  p a r t y  does n o t  f i l e  a  s ta tement  of  
f i n a n c i a l  in format ion  a s  r equ i r ed  by s e c t i o n  
46  t h e  c o u r t  may: 

( a )  draw i n f e r e n c e s  adverse t o  t h e  
p a r t y  i n  d e f a u l t ,  and 

(b) make an o r d e r  of  suppor t  i f  t h e  
p a r t y  i s  a respondent ,  o r  

( c )  d i smiss  t h e  a p p l i c a t i o n  i f  t h e  
p a r t y  i s  an a p p l i c a n t .  



FORM A 

( R u l e  2) 

THE FAMILY COURT O F  ALBERTA 

P h o n e  N o .  of C o u r t  A d d r e s s  of C o u r t  

I N  THE MATTER O F  

PROCEEDINGS FOR SUPPORT 

BETWEEN 

( N a m e  of H u s b a n d )  

AND 

( N a m e  of W i f e )  

APPLICATIO:< FOR A SUMMAPY ORDER O F  S U P P O R T  - - - SUMMONS - 
TO ( n a m e  of respondent husband o r  w i f e )  : 

YOU ARE REQUIRED t o  a t t e n d  a h e a r i n g  before a judge of T h e  

F a m i l y  C o u r t  of A l b e r t a  a t  

( g i v e  address of 
c o u r t )  

on , t h e  day of P 1 9  -. 
( d a y  of w e e k )  
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The p u r p o s e  o f  t h e  h e a r i n g  w i l l  b e  t o  c o n s i d e r  t h e  m e r i t s  o f  t h e  

a p p l i c a t i o n  made by y o u r  ( w i f e )  (husband)  f o r  a n  o r d e r  r e q u i r i n g  

you t o  make payments f o r  t h e  s u p p o r t  o f  y o u r  ( w i f e )  (husband)  

( g i v e  name) 

a n d / o r  

f o r  t h e  s u p p o r t  o f  y o u r  ( c h i l d )  ( c h i l d r e n )  

( g i v e  name o r  
names) 

F u r t h e r  i n f o r m a t i o n  r e l e v a n t  t o  t h e  c l a i m  i s  se t  o u t  i n  t h e  

a t t a c h e d  APPLICANT'S STATEMENT O F  FACTS s u b m i t t e d  by y o u r  ( w i f e )  

(husband)  i n  s u p p o r t  o f  ( h e r )  ( h i s )  a p p l i c a t i o n .  

YOU HAVE THE RIGHT t o  d i s a g r e e  w i t h  t h e  f a c t s  a s  s t a t e d  by 

y o u r  ( w i f e )  (husband)  and  t o  g i v e  e v i d e n c e  o f  t h e  f a c t s  a s  you know 

t h e m  t o  b e .  The a t t a c h e d  NOTICE OF RESPONDENT'S RIGHTS AND 

OBLIGATIONS p r o v i d e s  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  y o u r  p o s i t i o n .  

BE ADVISED THAT i f  you d o  n o t  a t t e n d  t h e  h e a r i n g  a t  t h e  t i m e  

a n d  p l a c e  shown above ,  t h e  judge  h a s  power t o  g r a n t  a n  o r d e r  

a g a i n s t  you i n  an amount t o  be d e c i d e d  by t h e  judge  on t h e  b a s i s  

o f  t h e  e v i d e n c e  g i v e n  by y o u r  ( w i f e )  ( h u s b a n d ) .  

You c a n  o b t a i n  f u r t h e r  d i r e c t i o n s  t o  t h e  cour t room by 

i n q u i r i n g  a t  t h e  r e c e p t i o n  d e s k  a t  t h e  Family C o u r t  o r  by 

t e l e p h o n i n g  

Dated a t  , A l b e r t a ,  , 1 9 .  

C l e r k  o f  t h e  Family C o u r t  



FORM B 

(Rule 2 )  

THE FAMILY COURT OF ALBERTA 

Phone No. o f  Court Address o f  Court 

I N  THE MATTER OF 
PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 
(Name o f  Wife) 

(On i n i t i a l  a p p l i c a t i o n  f o r  a summary o rde r  of  suppor t )  

1. Where were you married? 

On what d a t e ?  

2.  What i s  t h e  m a r i t a l  s t a t u s  of  you and your (wi fe )  (husband) 

a t  t h e  t i m e  o f  t h i s  a p p l i c a t i o n ( s t a t e  d a t e  of s e p a r a t i o n ,  

d i v o r c e ,  o r  n u l l i t y  decree ,  i f  a n y ) :  

3 .  I f  you a r e  s t i l l  l i v i n g  wi th  your (wi fe )  (husband) , g i v e  

d e t a i l s  of  t h e  m a r i t a l  d i s c o r d  upon which your a p p l i c a t i o n  

i s  based.  

4 .  Have you and your (wi fe )  (husband) made any agreement 

r e s p e c t i n g  t h e  pavment of suppor t?  I f  y e s ,  g ive  d e t a i l s .  
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5 .  Chi ld ren  of you r se l f  and your (wi fe )  (husband) :  

Name Date of B i r t h  Age NOW 

6 .  What is your monthly income? ( s t a t e  whether t h e  f i g u r e  you 

g ive  i n d i c a t e s  n e t  o r  g ros s  income) 

7 .  What do you e s t i m a t e  t o  be your ( w i f e ' s )  (husband ' s )  

monthly income? ( s t a t e  whether t h e  f i g u r e  you g i v e  i n d i c a t e s  

( h e r )  ( h i s )  n e t  o r  g r o s s  income 

S igna tu re  o f  Appl ican t  



(Rule 2 )  

THE FAMILY COURT OF ALBERTA 

Phone No. of  Court  Address of  Court 

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 

(Name of Wife) 

NOTICE OF RESPONDENT'S RIGHTS AND OBLIGATIONS 

(On i n i t i a l  a p p l i c a t i o n  f o r  an o r d e r  of  suppor t )  

Under t h e  l a w  of A lbe r t a ,  a  husband and wi fe  a r e  mutually 

l i a b l e  t o  suppor t  each o t h e r .  This l i a b i l i t y  i s  s u b j e c t  t o  

t h e  l i a b i l i t y  of  e i t h e r  o r  both  of them t o  suppor t  a  c h i l d .  The 

l i a b i l i t y  i s  en fo rceab le  i n  accordance w i t h  t h e  p rov i s ions  of 

The Matrimonial Support  Act, and a  copy of t h e  r e l e v a n t  s e c t i o n s  

of t h a t  Act i s  a t t a c h e d  f o r  your informat ion.  The e x t e n t  t o  

which one p a r t y  may be ordered t o  suppor t  t h e  o t h e r  depends on 

a l l  t h e  c i rcumstances  of t h e  ca se ,  i nc lud ing  t h e  p a r t i c u l a r  

a p p l i c a t i o n  o f  those  f a c t o r s  l i s t e d  i n  s e c t i o n  8 t o  each case .  

The Intake Service  of t he  Family Court  provides  counse l lo r s  

who a r e  ass igned  t o  a s s i s t  responding p a r t i e s  such a s  y o u r s e l f .  

These c o u n s e l l o r s  a r e  a v a i l a b l e  t o  g ive  you g e n e r a l  informat ion 

about t h e  procedures  of t he  Family Court ,  and t o  d i scus s  any 

a s p e c t  of  your ( w i f e ' s )  (husband's)  a p p l i c a t i o n  f o r  an o r d e r  of 

suppor t  w i th  you in fo rma l ly ,  al though they cannot  g ive  you l e g a l  

adv ice .  
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The same c o u n s e l l o r s  a r e  a v a i l a b l e  t o  a s s i t  you t o  f i n d  

a  l a w y e r  s h o u l d  you w i s h  t o  c o n s u l t  o n e .  T h i s  you a r e  ad-  

v i s e d  t o  d o  a s  soon a s  p o s s i b l e  b e f o r e  t h e  h e a r i n g .  

These  c o u n s e l l o r s  w i l l  a l s o  h e l p  you t o  comple te  and f i l e  

a  STATEMENT OF FINANCIAL INFORMATION i f  one  h a s  been  demanded by 

y o u r  ( w i f e ) ( h u s b a n d ) .  I f  a  STATEMENT OF FINANCIAL INFORMATION h a s  

n o t  been  demanded, YOU HAVE THE RIGHT t o  f i l e  one v o l u n t a r i l y  and  

t o  demand one  from your  ( w i f e )  (husband)  , and ,  i f  you w i s h ,  a 

c o u n s e l l o r  w i l l  a s s i s t  you i n  t h i s  r e s p e c t .  

The t e l e p h o n e  number o f  t h e  I n t a k e  S e r v i c e  i s  , and 

i f  you w i s h  a s s i s t a n c e  i n  r e s p e c t  o f  any o f  t h e  above m a t t e r s ,  

you s h o u l d  a s k  f o r  or 

(name o f  c o u n s e l l o r  

(name o f  c o u n s e l l o r )  

A C o n c i l i a t i o n  S e r v i c e  i s  a l s o  a t t a c h e d  t o  t h e  Family C o u r t .  

The c o u n s e l l o r s  working  f o r  t h i s  s e r v i c e  a r e  a v a i l a b l e  t o  g i v e  

c o u n s e l l i n g  on  a c o n f i d e n t i a l  b a s i s  f o r  t h e  p u r p o s e  o f  a s s i s t i n g  

you t o  r e a c h  agreement  on any problems i n v o l v i n g  y o u r s e l f  and  

y o u r  ( w i f e )  ( h u s b a n d ) .  I f  you wish  t o  t a k e  a d v a n t a g e  o f  t h i s  

s e r v i c e  you s h o u l d  t e l e p h o n e  and  a s k  f o r  

o r  

(name o f  c o u n s e l l o r )  (name o f  c o u n s e l l o r )  

C l e r k  o f  t h e  Family C o u r t  



(Rule 3 )  

THE FAMILY COURT OF ALBERTA 

Phone No. o f  Cour t  Address of Court  

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 

( N a m e  of Wife) 

APPLICATIOII TO VARY A SWlARY ORDER OF SUPPORT 

TO (name of respondent  husband o r  w i f e )  : 

TAKE NOTICE THAT your  (wi fe )  (husband) has  made a p p l i c a t i o n  t o  

( v ~ )  (suspend) (discharge) the tern of the surrmary order of support n m  exist- 

ktween you. A hearing in to  the mrits of (her) (his) application w i l l  be held 

be fo re  a judge o f  t h e  Family Court  of  ~ l b e r t a  a t  

(g ive  address  of  
c o u r t  ) 

on , t h e  day o f  , 19 . - 
(day of week) 

Fu r the r  in format ion  abou t  t h e  c l a i m  i s  set  o u t  i n  t h e  a t t a c h e d  

APPLICANT'S STATEMENT O F  FACTS submit ted by your (wi fe )  (husband) 

i n  suppor t  o f  ( h e r )  ( h i s )  a p p l i c a t i o n .  
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YOU HAVE THE R I G H T  t o  d i s a g r e e  w i th  t h e  f a c t s  a s  s t a t e d  by 

your (w i fe ) (husband)  and t o  g i v e  ev idence  of t h e  f a c t s  a s  you 

know them t o  be .  The a t t a c h e d  N O T I C E  OF RESPONDENT'S RIGHTS 

AND OBLIGATIONS p rov ides  a d d i t i o n a l  i n fo rma t ion  about  your 

p o s i t i o n .  

BE ADVISED THAT i f  you do  n o t  a t t e n d  t h e  h e a r i n g  a t  t h e  t i m e  and 

p l a c e  shown above,  t h e  judge has  power t o  vary  t h e  e x i s t i n g  o r d e r  

i n  your  absence on t h e  b a s i s  of t h e  ev idence  given by your 

( w i f e )  (husband) . 
You can o b t a i n  f u r t h e r  d i r e c t i o n s  t o  t h e  courtroom by i n q u i r i n g  

a t  t h e  r e c e p t i o n  desk a t  t h e  Family Court  or by te lephoning  

Dated a t  , Albe r t a ,  , 1 9  . - 
( d a t e )  

Cle rk  of t h e  Family Court  



FORM E 

(Rule 3 )  

THE FAMILY COURT OF ALBERTA 

Phone No. of Court  Address of Court  

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 

(Name o f  Wife) 

APPLICANT'S STATEMENT OF FACTS 

(On a p p l i c a t i o n  t o  vary an e x i s t i n g  summary o r d e r  of  
suppor t )  

1. Where wers you marr ied?  

On what ? a t e ?  

2. What i s  t h e  m a r i t a l  s t a t u s  of  you and your  ( w i f e )  (husband) 

a t  t h e  t i m e  o f  t h i s  a p p l i c a t i o n ( s t a t e  d a t e  o f  s e p a r a t i o n ,  

d ivo rce ,  o r  n u l l i t y  dec ree ,  i f  a n y ) :  

3 .  ~f you a r e  s t i l l  l i v i n g  w i t h  your (wi fe )  (husband) , g i v e  

d e t a i l s  o f  t h e  mari ta l  d i s c o r d  upon which your  a p p l i c a t i o n  

i s  based.  

4 .  Have you and your (w i fe )  (husband) made any agreement 

r e s p e c t i n g  t h e  payment o f  suppor t?  I f  y e s ,  g i v e  d e t a i l s .  
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5. Ch i ld ren  of y o u r s e l f  and your  ( w i f e )  (husband):  

Name Date o f  B i r t h  Age Now 

6 .  Give d a t e  of t h e  o r i g i n a l  summary o r d e r  of  suppor t  and of 

any prev ious  v a r i a t i o n  of t h a t  o r d e r :  

7 .  What a r e  your r ea sons  f o r  app ly ing  t o  vary the  e x i s t i n g  

o rde r?  

8. What i s  your  monthly income? ( s t a t e  whether  t h e  f i g u r e  you 

g i v e  i n d i c a t e s  n e t  o r  g r o s s  income) 
"- -. 

9. What do you e s t i m a t e  t o  be your ( w i f e ' s )  (husband 's)  

monthly income? ( s t a t e  whether t h e  f i g u r e  you g i v e  i n d i c a t e s  

( h e r )  ( h i s )  n e t  o r  g r o s s  income 

S i g n a t u r e  o f  App l i can t  



FORM F 

(Rule 3 )  

THE FAMILY COURT OF ALBERTA 

Phone No. of Court Address o f  Court 

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 

(Name o f  Wife) 

(On a p p l i c a t i o n  t o  vary an e x i s t i n g  summary o r d e r  of suppor t )  

The Matrimonial  Support  Act provides  f o r  t h e  v a r i a t i o n  

suspension o r  d i s cha rge  of a  summary o r d e r  of suppor t  i n  p roper  

c i rcumstances  upon t h e  a p p l i c a t i o n  of e i t h e r  p a r t y  t o  t he  o rde r .  

A copy o f  t h e  r e l e v a n t  s e c t i o n s  of  t h a t  Act i s  a t t a c h e d  f o r  your 

informat ion.  A s  was t r u e  of the  i n i t i a l  o r d e r  of  suppor t ,  t h e  

e x t e n t  t o  which one spouse may be ordered t o  suppor t  t h e  o t h e r  

depends on a l l  t h e  circumstances of t h e  c a s e ,  i nc lud ing  the  

p a r t i c u l a r  a p p l i c a t i o n  of those  f a c t o r s  l i s t e d  i n  s e c t i o n  8 

t o  t h e  c a s e .  

A s  you may know, t he  I n t a k e  S e r v i c e  of t h e  Family Court 

provides  c o u n s e l l o r s  who a r e  ass igned t o  a s s i s t  responding p a r t i e s  

such a s  y o u r s e l f .  These counse l lo r s  a r e  a v a i l a b l e  t o  g ive  you 

gene ra l  in format ion  about t he  procedures of t he  Family Court ,  

and t o  d i s c u s s  any a s p e c t  of your ( w i f e ' s )  (husband 's)  app l i ca -  

t i o n  f o r  an o r d e r  o f  suppor t  wi th  you formal ly ,  a l though they 

cannot g i v e  you l e g a l  adv ice .  
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The same c o u n s e l l o r s  a r e  a v a i l a b l e  t o  a s s i s t  you t o  f i n d  a  

lawyer should you wish t o  c o n s u l t  one. This  you a r e  advised t o  

do a s  soon a s  p o s s i b l e  be fo re  t h e  hea r ing .  I f  you do n o t  o b t a i n  

l e g a l  a d v i s e ,  a  du ty  counsel  w i l l  be on hand f o r  you t o  t a l k  t o  

on t h e  day o f  t h e  hea r ing .  

These c o u n s e l l o r s  w i l l  a l s o  h e l p  you t o  complete and f i l e  a  

STATEPENT OF FINANCIAL INFORMATION i f  one has  been demanded by 

your (w i fe )  (husband) .  I f  a  STATEMENT OF FINANCIAL INFORMATION 

has n o t  been demanded, you have t h e  r i g h t  t o  f i l e  one v o l u n t a r i l y  

and t o  demand one from your (wi fe )  (husband) and, i f  you wish,  a  

c o u n s e l l o r  w i l l  a s s i s t  you t o  do so .  

The te lephone  number of t h e  I n t a k e  Se rv i ce  i s  

and i f  you wish a s s i s t a n c e  i n  r e s p e c t  t o  any of t h e  above m a t t e r s ,  

you should ask f o r  

(name of c o u n s e l l o r )  

o r  

(name of c o u n s e l l o r )  

You may a l s o  be aware t h a t  a  C o n c i l i a t i o n  Serv ice  i s  a t t ached  

t o  t h e  Family Court.  The c o u n s e l l o r s  working f o r  t h i s  s e r v i c e  a r e  

a v a i l a b l e  t o  g i v e  counse l l i ng  on a c o n f i d e n t i a l  b a s i s  f o r  t h e  

purpose o f  a s s i s t i n g  you t o  reach  agreement on any problems i n -  

volving y o u r s e l f  and your (wi fe )  (husband) .  I f  you wish t o  t ake  

advantage of t h i s  s e r v i c e  you should te lephone 

and ask f o r  or 

(name of c o u n s e l l o r )  (name of counse l lo r )  

S i g n a t u r e  of t h e  Clerk of t h e  
Family Court 



FORM G 

( R u l e  4 )  

THE FAMILY COURT O F  ALBERTA 

P h o n e  N o .  of C o u r t  A d d r e s s  of C o u r t  

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

( N a m e  of H u s b a n d )  

AND 

( N a m e  of W i f e )  

A P P L I C A T I O N  FOR AN ORDER T O  ENFORCE COLLECTION O F  

SUPPORT PAYMENTS 

T O  ( n a m e  of respondent husband o r  w i f e )  

YOU ARE REQUIRED t o  a t t e n d  a hea r ing  before a judge of 

T h e  F a m i l y  C o u r t  of A l b e r t a  a t  

- -- -- 

( g i v e  address o r  c o u r t )  

on , t h e  day of , 1 9  . - 
( d a y  of w e e k )  
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The purpose of t h e  hea r ing  w i l l  be cons ide r  t h e  m e r i t s  of  t he  

a p p l i c a t i o n  made by your (wi fe )  (husband) f o r  an o r d e r  which 

would (pe rmi t  your goods and lands  t o  be s e i z e d )  (pe rmi t  d e b t s  

owing t o  you t o  be ga rn i shed )  (pe rmi t  your wages o r  s a l a r y  o r  

o t h e r  remunerat ion t o  be  a t t a c h e d  on a con t inu ing  b a s i s )  (commit 

you t o  j a i l  f o r  n o t  more than one y e a r )  f o r  f a i l u r e  t o  make 

payments f o r  suppor t  of  your (wi fe )  (husband) . 

( g i v e  name) 

f o r  t h e  suppor t  of your ( c h i l d )  ( c h i l d r e n )  

( g i v e  name o r  
names) 

I 

I under o r d e r  of  suppor t  made a g a i n s t  you by t h e  Court  of 

A lbe r t a  da t ed  

YOU HAVE THE RIGHT t o  oppose t h e  a p p l i c a t i o n  and t o  g i v e  

ev idence  of t h e  f a c t s  a s  you know them t o  be .  The a t t ached  

NOTICE OF RESPONDENT'S RIGHTS AND OBLIGATIONS provides  

a d d i t i o n a l  in format ion  about  your p o s i t i o n .  

BE ADVISED THAT i f  you do no t  a t t e n d  t h e  hear ing  a t  t h e  

t i m e  and p l ace  shown above, t h e  judge has  power t o  g r a n t  t h e  

o r d e r  a p p l i e d  f o r  a g a i n s t  you o r  t o  i s s u e  a  war ran t  f o r  your 

a r r e s t ,  and t o  make an o r d e r  committing you t o  j a i l  f o r  n o t  

more than  a  yea r  because of your f a i l u r e  t o  a t t e n d .  

You can o b t a i n  f u r t h e r  d i r e c t i o n s  t o  t h e  courtroom by 

i n q u i r i n g  a t  t h e  r e c e i p t i o n  desk a t  t h e  Family Court  o r  by 

te lephoning  

Dated a t  , Albe r t a ,  1 9  . - 

Clerk of t h e  Family Court 



FORM H 

(Rule 4 )  

THE FAMILY COURT OF ALBERTA 

Phone No. of Court  Address of  Court 

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 

(Name of Wife) 

NOTICE O F  RESPONDENT'S RIGHTS AND OBLIGATIONS 

(On a p p l i c a t i o n  f o r  an o rde r  t o  en fo rce  c o l l e c t i o n  of suppor t  
payments) 

Under t h e  law of A lbe r t a ,  a  husband o r  w i f e  i s  ob l iged  t o  

make payments f o r  t he  suppor t  of t h e  o t h e r  p a r t y  and t h e i r  

c h i l d r e n  i f  o rdered  t o  do s o  by t h e  Supreme Court  o r  t h e  Family 

Court .  I f  payment i s  n o t  made, t h e  p a r t y  e n t i t l e d  t o  r ece ive  

payment i s  e n t i t l e d  t o  apply f o r  an o r d e r  p e r m i t t i n g  t h e  r e s p o n s i b l e  

p a r t y ' s  goods and l ands  t o  be s e i z e d  o r  d e b t s  o r  wages owing t o  

t he  r e spons ib l e  p a r t y  t o  be garn ished  o r  t o  commit t h e  r e spons ib l e  

p a r t y  t o  j a i l  f o r  a  per iod  n o t  exceeding a  year  i f  he o r  she has  

w i l f u l l y  re fused  t o  pay. A copy of t h e  r e l e v a n t  s e c t i o n s  of 

the  Matrimonial Support  A c t  i s  a t t a c h e d  f o r  your informat ion.  

The r e spons ib l e  p a r t y  i s  e n t i t l e d  t o  oppose t h e  a p p l i c a t i o n .  

The In take  Se rv i ce  of t h e  Family Court  provides  counse l lo r s  

who a r e  ass igned t o  a s s i s t  responding p a r t i e s  such a s  y o u r s e l f .  

These counse l lo r s  a r e  a v a i l a b l e  t o  g i v e  you g e n e r a l  informat ion 

about t he  procedures of t h e  Family Cour t ,  and t o  d i s c u s s  any 
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a s p e c t  o f  your  ( w i f e ' s )  ( h u s b a n d ' s )  a p p l i c a t i o n ,  a l t h o u g h  t h e y  

c a n n o t  g i v e  you l e g a l  a d v i c e .  

The same c o u n s e l l o r s  a r e  a v a i l a b l e  t o  a s s i s t  you t o  f i n d  

a  l a w y e r  s h o u l d  you wish  t o  c o n s u l t  one .  T h i s  you a r e  a d v i s e d  

t o  do  a s  soon a s  p o s s i b l e  b e f o r e  t h e  h e a r i n g .  

These  c o u n s e l l o r s  w i l l  a l s o  h e l p  you t o  comple te  and f i l e  

a  STATEMENT OF FINANCIAL INFORMATION i f  one  h a s  been  demanded by 

y o u r  ( w i f e )  (husband)  . 

The t e l e p h o n e  number of  t h e  I n t a k e  S e r v i c e  i s  

and i f  you w i s h  a s s i s t a n c e  i n  r e s p e c t  o f  a n y  of t h e  above 

m a t t e r s ,  you s h o u l d  a s k  f o r  o r  

(name o f  c o u n s e l l o r )  

(name o f  c o u n s e l l o r )  

A C o n c i l i a t i o n  S e r v i c e  i s  a l s o  a t t a c h e d  t o  t h e  Family C o u r t .  

The c o u n s e l l o r s  working f o r  t h i s  s e r v i c e  are a v a i l a b l e  t o  g i v e  

c o u n s e l l i n g  on a c o n f i d e n t i a l  b a s i s  f o r  t h e  p u r p o s e  of  a s s i s t i n g  

you t o  r e a c h  agreement  on any problems i n v o l v i n g  y o u r s e l f  and 

y o u r  ( w i f e )  ( h u s b a n d ) .  I f  you wish  t o  t a k e  a d v a n t a g e  o f  t h i s  

s e r v i c e  you s h o u l d  t e l e p h o n e  and  a s k  f o r  

o r  
(name of  c o u n s e l l o r )  (name o f  c o u n s e l l o r  

C l e r k  o f  t h e  Family C o u r t  



FORM I 

( R u l e  7 )  

- 
Occupation: 

Employer: 

I D E P E N D E N T S  

Name of 
Spouse: 

Address: i 
Occupation: 

Employer: 

Age Number 

0-5 yrs. 

other - 

?he address of the 
dependents is same as my 

my spouse 
address. 
(circle the applicable) 

S U M M A R Y  OF F I N A N C I A L  POSITION 

Net monthly income. 
Monthly living expenses. 

Total assets - 
Total liabilities - 
Net worth - 

Description I Purchase 

Automobile 

Furnishings I 





FORM J 

(Rule 7 )  

THE FAMILY COURT OF ALBERTA 

Phone No. of Cour t  Address of Court  

I N  THE MATTER OF 

PROCEEDINGS FOR SUPPORT 

BETWEEN 

(Name of Husband) 

AND 

( N a m e  of  Wife) 

DEMAND FOR STATEME?lT O F  FINANCIAL INFOWIATION -- 

YOU ARE REQUIRED t o  complete t h e  a t t a c h e d  form of STATEMENT 

OF FINANCIAL INFORMATION s o  a s  t o  g i v e  a f u l l  and a c c u r a t e  account  

of your f i n a n c i a l  p o s i t i o n ,  and t o  submit  i t  f o r  f i l i n g  t o  t h e  

Clerk of t h e  Family Cour t  a t  

(address  of t h e  c o u r t )  

( add res s  of t h e  c o u r t )  

on o r  b e f o r e  t h e  day of , 1 9  

Should you f a i l  t o  comply wi th  t h i s  demand, t h e  judge may 

draw i n f e r e n c e s  adverse  t o  your p o s i t i o n ,  and 

dec ide  t h e  a p p l i c a t i o n  on the  b a s i s  of  t h e  in format ion  provided 

by your (w i fe ) (husband)  (where t h e  non-complying p a r t y  is t h e  

respondent)  

o r  

d i smis s  your a p p l i c a t i o n  (where t h e  non-complying p a r t y  i s  t h e  

a p p l i c a n t )  

( S t r i k e  o u t  t h e  i n a p p r o p r i a t e  c l a u s e )  



~f  you have good reason why you should  n o t  be  r equ i r ed  t o  f i l e  

this STATEMENT OF FINANCIAL I N F O R M A T I O N ,  YOU may apply t o  a  

judge o f  t h e  Family Court  f o r  an o r d e r  excus ing  you from doing  s o  

Counse l lo r s  a t t a c h e d  t o  t h e  I n t a k e  S e r v i c e  o f  t h e  Family 

Court  a r e  a v a i l a b l e  t o  h e l p  you complete t h e  s t a t emen t .  The 

te lephone  number i s  and you should  ask f o r  

o r  

(name of c o u n s e l l o r )  (name o f  c o u n s e l l o r )  

Once f i l e d ,  your STATEMENT OF F I N A N C I A L  INFORMATION w i l l  be 

a v a i l a b l e  t o  your (wi fe )  (husband) .  Otherwise ,  it w i l l  be k e p t  

c o n f i d e n t i a l .  I t  i s ,  however, admis s ib l e  i n  evidence and you 

may be examined a s  t o  i t s  c o n t e n t s  i n  Court .  

Your (wi fe )  (husband) has a l r e a d y  completed and f i l e d  a  

s t a t e m e n t  r eco rd ing  h i s  f i n a n c i a l  p o s i t i o n ,  and you may o b t a i n  

a copy o f  t h a t  s t a t emen t  by r e q u e s t i n g  it from t h e  Clerk of 

t h e  Court  a t  t h e  above add res s ,  t e lephone  

S i g n a t u r e  of (Appl ican t )  (Respondent) 



A P P E N D I X  B 

THE SOCIAL DEVELOPMENT ACT 

1. The S o c i a l  Development A c t  i s  amended by d e l e t i n g  
s e c t i o n  1 2 . 1  and  s u b s t i t u t i n g  t h e  f o l l o w i n g :  

1 2 . 1  (1) I n  t h i s  s e c t i o n ,  " c h i l d "  means a  c h i l d  f o r  
whose s u p p o r t  an o r d e r  i s  o r  can  be  made 
u n d e r  t h e  Mat r imon ia l  S u p p o r t  A c t  o r  t h e  
Divorce  A c t  (Canada)  . 

( 2 )  T h i s  s e c t i o n  a p p l i e s  when 

( a )  t h e  dependan t  s p o u s e ,  f o r m e r  spouse  o r  
c h i l d  of  a p e r s o n  r e s p o n s i b l e  f o r  
h i s  s u p p o r t  r e c e i v e s  a  s o c i a l  a l l o w a n c e ,  
and 

( b )  it i s  t h e  d u t y  of  t h e  r e s p o n s i b l e  
p e r s o n  t o  p r o v i d e  f i n a n c i a l  s u p p o r t  
f o r  t h e  d e p e n d a n t .  

( 3 )  The government may 

( a )  g i v e  n o t i c e  t o  t h e  r e s p o n s i b l e  pe r son  
r e q u i r i n g  him t o  make t o  t h e  govern-  
ment a l l  p e r i o d i c  payments which a r e  
t h e n  due o r  which s u b s e q u e n t l y  a c c r u e  
due  under  an o r d e r  o f  s u p p o r t  o r  
agreement  a s  t o  s u p p o r t  i n  f a v o u r  o f  
t h e  dependan t  and b e f o r e  o r  upon s o  d o i n g  
s h a l l  n o t i f y  t h e  p e r s o n  e n t i t l e d  t o  
r e c e i v e  t h e  payments ,  

( b )  i f  t h e  s u p p o r t  o r d e r  h a s  been  made by 
a n o t h e r  c o u r t  i n  A l b e r t a ,  f i l e  such  
o r d e r  i n  t h e  Family C o u r t  f o r  e n f o r c e -  
ment .  

( c )  i f  t h e r e  i s  no e x i s t i n g  o r d e r ,  a p p l y  
i n  i t s  own name t o  t h e  Family C o u r t  
f o r  an o r d e r  r e q u i r i n g  t h e  
r e s p o n s i b l e  p e r s o n  t o  make p e r i o d i c  
payments t o  t h e  government  f o r  t h e  
s u p p o r t  o f  t h e  d e p e n d a n t ,  

(d) r e t a i n  from any money r e c e i v e d  on a c c o u n t  
o f  p e r i o d i c  payments an amount e q u a l  
t o  t h e  s o c i a l  a l lowance  o r  i t s  v a l u e  
p a i d  or t o  be p a i d  f o r  t h e  p e r i o d  t o  
which t h e  p e r i o d i c  payments r e l a te ,  and 



( e )  a g r e e  t o  a c c e p t  a  l e s s e r  sum i n  f u l l  
s a t i s f a c t i o n  of any sum which i t  i s  
e n t i t l e d  t o  r e t a i n  unde r  s u b p a r a g r a p h  
( d l .  

( 4 )  Save a s  p r o v i d e d  i n  s u b s e c t i o n  ( 1 0 ) t h e  
f o l l o w i n g  r i g h t s  v e s t  e x c l u s i v e l y  i n  t h e  
government  upon t h e  s e r v i c e  of a  n o t i c e  
unde r  s u b p a r a g r a p h  ( a )  o f  s u b s e c t i o n  ( 3 )  
or upon t h e  making o f  an o r d e r  under  sub-  
p a r a g r a p h  (c)  o f  s u b s e c t i o n  ( 3 )  : 

( a )  t h e  r i g h t  t o  r e c e i v e  a l l  s u p p o r t  
payments  which a r e  due  o r  t h e r e a f t e r  
become due  unde r  a n  o r d e r  o r  
agreement  r e f e r r e d  t o  i n  s u b p a r a g r a p h  
( a )  o f  s u b s e c t i o n  ( 3 )  , and 

( b )  t h e  r i g h t  t o  a p p l y  f o r  o r d e r s  f o r  en-  
f o r c e m e n t  o f  a n  o r d e r  r e f e r r e d  t o  i n  
s u b s e c t i o n  ( 3 )  . 

( 5 )  When a p p l y i n g  f o r  v a r i a t i o n  o f  a  s u p p o r t  
o r d e r  r e f e r r e d  t o  i n  s u b p a r a g r a p h  ( a )  o f  
s u b s e c t i o n  ( 3 )  t h e  government  s h a l l :  

( a )  i f  t h e  o r d e r  was made u n d e r  t h e  
l e g i s l a t i v e  j u r i s d i c t i o n  o f  t h e  
p r o v i n c e ,  a p p l y  i n  i t s  own name, o r  

( b )  i n  o t h e r  c a s e s ,  a p p l y  i n  t h e  name 
o f  t h e  p a r t y  a t  whose i n s t a n c e  t h e  
o r d e r  was made. 

( 6 )  Noth ing  i n  t h i s  s e c t i o n  empowers t h e  
c o u r t  t o  make a n  o r d e r  i n  f a v o u r  o f  t h e  
government  u n l e s s  i n  t h e  a b s e n c e  o f  t h i s  sec- 
t i o n  a  c o u r t  o f  competent  j u r i s d i c t i o n  
would have  g r a n t e d  a  s i m i l a r  o r d e r  
upon a p p l i c a t i o n  by o r  on b e h a l f  o f  t h e  
d e p e n d a n t .  

( 7 )  The government s h a l l  pay t o  o r  r e t a i n  f o r  
t h e  b e n e f i t  o f  t h e  d e p e n d a n t  any money 
r e c e i v e d  by it under  t h i s  p a r t  which it 
i s  n o t  e n t i t l e d  t o  r e t a i n  u n d e r  sub-  
p a r a g r a p h  ( d )  o f  s u b s e c t i o n  ( 3 ) .  

( 8 )  A payment made t o  t h e  government  p u r s u a n t  
t o  a  n o t i c e  o r  o r d e r  unde r  s u b s e c t i o n  ( 3 )  
d i s c h a r g e s  f rom l i a b i l i t y  f o r  t h a t  payment 

( a )  t h e  p e r s o n  who makes t h e  payment,  and 



( b )  t h e  r e s p o n s i b l e  p e r s o n  i f  t h e  
payment i s  made from h i s  e a r n i n g s  
o r  p r o p e r t y  o r  on h i s  a c c o u n t .  

( 9 )  The dependan t  or  t h e  p e r s o n  t o  whom payments 
a r e  o r d e r e d  t o  b e  made on b e h a l f  o f  t h e  
dependan t  s h a l l  be  named a s  a  r e s p o n d e n t  i n  
and b e  g i v e n  n o t i c e  o f  any  a p p l i c a t i o n  by 
t h e  m i n i s t e r  under  t h i s  s e c t i o n .  

( 1 0 )  N o t w i t h s t a n d i n g  s u b s e c t i o n  ( 4 ) ,  t h e  dependant  
o r  any  p e r s o n  e n t i t l e d  t o  a c t  on b e h a l f  o f  
t h e  dependan t  may make an  a p p l i c a t i o n  i n  
r e s p e c t  o f  t h e  f i n a n c i a l  s u p p o r t  o f  t h e  
d e p e n d a n t .  

(11) The government  s h a l l  b e  named a s  a  r e s p o n d e n t  
t o  any  such  a p p l i c a t i o n  and s h a l l  b e  g i v e n  
n o t i c e  t h e r e o f .  

( 1 2 )  The s p o u s e  o r  fo rmer  s p o u s e  o f  t h e  r e spon-  
s i b l e  p e r s o n  i s  a  compe ten t  and c o m p e l l a b l e  
w i t n e s s  i n  p r o c e e d i n g s  under  t h i s  s e c t i o n .  

(13 )  When t h e  s o c i a l  a l l o w a n c e  c e a s e s  t o  be  
p a y a b l e  t o  t h e  government ,  t h e  government  
s h a l l  a p p l y  f o r  d i r e c t i o n s  and  con- 
s e q u e n t i a l  o r d e r s  

( a )  t o  e n a b l e  it t o  c o l l e c t  any money t o  
which it i s  e n t i t l e d ,  and  

( b )  t o  make a v a i l a b l e  f o r  t h e  dependan t  
t h e  b e n e f i t  o f  any o r d e r s  o u t s t a n d i n g  
i n  f a v o u r  o f  t h e  government .  

( 1 4 )  I f  a  s u p p o r t  o r d e r  o r  ag reemen t  i s  i n  f a v o u r  
o f  t h e  dependan t  t h e  government ,  i n s t e a d  o f  
a p p l y i n g  under  s u b s e c t i o n  ( 1 3 ) ,  may g i v e  n o t i c e  
t o  t h e  r e s p o n s i b l e  p e r s o n  t h a t  payments 
s h o u l d  t h e n c e f o r t h  b e  made t o  t h e  dependan t  
o r  o t h e r  p e r s o n  named i n  t h e  o r d e r  and  t h e  
e x c l u s i v e  r i g h t  t o  r e c e i v e  s u c h  payment t h e r e -  
upon v e s t s  i n  t h e  d e p e n d a n t  o r  o t h e r  p e r s o n .  

(15) The Family C o u r t  h a s  j u r i s d i c t i o n  

( a )  t o  make t h e  o r d e r s  r e f e r r e d  t o  i n  t h i s  
P a r t ,  

( b )  t o  d e t e r m i n e  t h e  d i s t r i b u t i o n  o f  
payments r e c e i v e d  by t h e  government among 



( i )  t h o s e  amounts which t h e  govern-  
ment i s  e n t i t l e d  t o  r e t a i n  and 
t h o s e  which t h e  government  i s  
n o t  e n t i t l e d  t o  r e t a i n ,  and 

( i i)  t h e  amounts t o  which d i f f e r e n t  
d e p e n d a n t s  a r e  e n t i t l e d ,  

( c )  t o  d i r e c t  t h a t  n o t i c e  o f  an a p p l i c a t i o n  
be  g i v e n  t o  p e r s o n s  whose r i g h t s  may be  
a f f e c t e d  by i t ,  

( d )  t o  make an o r d e r  t r a n s f e r r i n g  t h e  
b e n e f i t  o f  a n  e x i s t i n g  o r d e r  f rom one  
p a r t y  t o  a n o t h e r ,  

( e )  upon t h e  c e s s a t i o n  o f  a  s o c i a l  a l lowance  
t o  make o r d e r s  a l l o w i n g  t h e  r e c o v e r y  o f  
a r r e a r s  by t h e  government  and o t h e r  sums 
by  o r  on b e h a l f  of t h e  d e p e n d a n t ,  i n -  
c l u d i n g  o r d e r s  d e s i g n a t i n g  t h e  government ,  
t h e  c l e r k  o f  t h e  c o u r t  o r  o t h e r  p e r s o n  
t o  r e c e i v e  payments from t h e  r e s p o n s i b l e  
p e r s o n  and g i v i n g  d i r e c t i o n s  as t o  t h e  
d i s t r i b u t i o n  o f  t h e  payments t o  b e  
r e c e i v e d ,  and 

( f )  t o  make a l l  o r d e r s  n e c e s s a r y  t o  d e t e r -  
mine d i s p u t e s  and p r o c e e d i n g s  under  
t h i s  s e c t i o n  and t o  s e t t l e  t h e  r i g h t s  
o f  p a r t i e s  i n v o l v e d .  



APPENDIX C 

RECOMMENDATIONS NOT EMBODIED IN DRAFT LEGISLATION 

Recommendation #10 

(2) That the following administrative arrangements 
be made: 

(a) An administrative arrangement with the 
police forces under which they would, 
unless they consider disclosure to be 
undesirable, disclose such particulars 
as are in their records about the name 
and address of a person against whom 
proceedings for matrimonial or child 
support, or for collection under an 
order of support, have been commenced or 
are contemplated, and 

(b) If found practicable, an administrative 
arrangement that the Motor Vehicles Branch 
maintain a record of the province which 
issues a driver's license upon surrender of 
an Alberta driver's license so that the 
province where the surrender takes place 
can be identified. 

(3) That the provincial government recommend to the 
federal government that Parliament be requested 
to enact legislation requiring that information 
from the records of the Unemployment Insurance 
Commission and the Canada Pension Plan about the 
address of a person against whom support or 
collection proceedings have been commenced or 
contemplated, be made available upon order of a 
Supreme Court judge or a Family Court judge 
who has satisfied himself that reasonable attempts 
to locate the employee have failed. 

Recommendation #11 

That the following administrative arrangements be 
made : 

(1) That the Family Court services provide assistance 
in serving initiating process for spouses 
claiming support in the Supreme Court and the 
Family Court and for spouses bringing collection 
proceedings in the Family Court. 

( 2 )  That the police be asked to serve process only 
if other services are unavailable or if there 
is danger of breach of the peace. 



( 3 )  T h a t  t h e  u s e  o f  t h e  s h e r i f f ' s  o f f i c e  a t  Edmonton 
f o r  t h e  s e r v i c e  of p r o c e s s  be  c o n t i n u e d ,  and 
t h a t  a r r angement s  be made w i t h  s h e r i f f s '  o f f i c e s  
e l s e w h e r e  f o r  t h e  s e r v i c e  of  i n i t i a t i n g  p r o c e s s .  

( 4 )  T h a t  i f  t h e  u s e  o f  t h e  s h e r i f f s '  o f f i c e s  does  
n o t ,  a f t e r  it has  been g i v e n  a d e q u a t e  t r i a l ,  
meet t h e  e x i g e n c i e s  o f  t h e  c o u r t ,  c o n s i d e r a t i o n  
be  g i v e n  t o  s e r v i c e  of  p r o c e s s  by Family C o u r t  
s t a f f  r e t a i n e d  f o r  t h a t  p u r p o s e .  

( 5 )  T h a t  t h e  Family C o u r t  s e r v i c e s  be  a u t h o r i z e d  t o  
expe r imen t  w i t h  t h e  u s e  o f  p r i v a t e  s e r v i c e s  t o  
l o c a t e  r e s p o n d e n t s  who c a n n o t  o t h e r w i s e  be  found ,  
t a k i n g  c a r e  t h a t  t h e  p r i v a t e  s e r v i c e s  u s e  methods 
which w i l l  n o t  d i s c r e d i t  t h e  Family C o u r t  or t h e  
Family Cour t  s e r v i c e s .  

( 6 )  T h a t  e x p e r i m e n t s  b e  conducted  w i t h  s e r v i c e  o f  
p r o c e s s  by m a i l  on t h e  b a s i s  t h a t  s e r v i c e  would 
n o t  be  l e g a l l y  v a l i d  u n l e s s  t h e  r e s p o n d e n t  a p p e a r s  
o r  a d m i t s  s e r v i c e ,  t h e  e x p e r i m e n t  t o  be  a s s e s s e d  
and  p u t  on a  permanent  b a s i s  i f  it improves t h e  
e f f i c i e n c y  o f  t h e  c o u r t  sys t em and d i s c o n t i n u e d  
i f  it does  n o t .  

Recommendation # 1 2  

( 3 )  T h a t  t h e  A l b e r t a  Rules  o f  C o u r t  b e  amended 
t o  make p r o v i s i o n  f o r  s t a t e m e n t s  of  f i n a n c i a l  
i n f o r m a t i o n  s i m i l a r  t o  Recommendation #12 (1) . 

( 4 )  T h a t  t h e  Family C o u r t  s e r v i c e s  p r o v i d e  i n -  
f o r m a t i o n  and  a d v i c e  t o  a p a r t y  i n  t h e  
p r e p a r a t i o n  o f  a  s t a t e m e n t  o f  f i n a n c i a l  
i n f o r m a t i o n .  

Recommendation #13 

( 2 )  T h a t  t h e  government i n  c o n s u l t a t i o n  w i t h  t h e  
Ch ie f  J u s t i c e  o f  t h e  T r i a l  D i v i s i o n  and  t h e  
Ch ie f  Judge o f  t h e  P r o v i n c i a l  C o u r t  make 
a r rangement s  

(a)  f o r  t h e  Family F i n a n c i a l  C o u n s e l l i n g  
S e r v i c e  o f  t h e  Department  o f  Consumer 
and C o r p o r a t e  A f f a i r s  t o  be  a v a i l a b l e  
t o  be named a s  an agency r e f e r r e d  t o  i n  
s u b s e c t i o n  ( I ) ,  and 

( b )  f o r  o t h e r  p e r s o n s  or  a g e n c i e s  t o  s u p p l y  
t h e  s e r v i c e  where it i s  n o t  p r a c t i c a b l e  
or n o t  d e s i r a b l e  t h a t  t h e  Family F i n a n c i a l  
Counsell ing Service do so. 



Recommendation #14 - - - - .- - 

(2) That the federal government be requested to 
make legislative or administrative provision 
for the furnishing of statements similar to 
those referred to in Recommendation 14(1) 
with regard to employees of the federal 
government and federal government agencies. 

Recommendation #34 

That the Attorney General appoint a special 
advisory committee on summary procedure to 
make recommendations for rules of court 
providing for an expeditious and inexpensive 
summary procedure. 

Recommendaton #43 

(2) That the provincial government urge the 
federal government to recommend to Parliament 
legislation requiring the Crown in right of 
Canada to recognize orders made under 
Recommendation 43 (1) . 

Recommendation #49 

(1) That there be a Collection Service attached 
to each Family Court. 

(2) That the Collection Service be directed by 
one administrative authority. 

( 3 )  That the administrative authority be the 
Attorney General. 

(4) That a uniform policy statement be adopted 
and communicated to all personnel, and be 
kept under frequent review based on con- 
sultation with collection service personnel and 
others involved in the system. 

( 5 )  That the Collection Service be extended as 
needed, but cautiously and with constant 
atttention to costs and benefits. 



( 6 )  Tha t  t h e  C o l l e c t i o n  S e r v i c e  a c t  u n d e r  s p e c i a l  
o r  g e n e r a l  a u t h o r i t y  o f  a  s u p p o r t e d  s p o u s e  o r  
t h e  Main tenance  and  Recovery Branch  a s  f o l l o w s :  

( a )  The S e r v i c e  s h o u l d  check  e a c h  f i l e  each  
month,  o r  as  f r e q u e n t l y  a s  i s  found 
p r a c t i c a b l e  and d e s i r a b l e ,  t o  s e e  whe the r  
d e f a u l t  h a s  been  made. 

( b )  When a payment i s  m i s s e d  t h e  S e r v i c e  
s h o u l d  t r y  t o  communicate w i t h  t h e  
r e s p o n d e n t  a s k i n g  him t o  t e l e p h o n e  o r  c a l l  
t o  d i s c u s s  t h e  m a t t e r ,  and a d v i s i n g  him o f  
t h e  c o u r t ' s  p r o c e d u r e s  and powers .  I f  
p a s t  h i s t o r y  s u g g e s t s  t h a t  t h i s  s t e p  would 
be  a  w a s t e  of  t i m e ,  it c o u l d  b e  d i s p e n s e d  
w i t h .  I f  i n f o r m a l  e f f o r t s  a p p e a r  l i k e l y  
t o  b r i n g  t h e  b e s t  r e s u l t  t h e y  s h o u l d  be 
c o n t i n u e d ,  b u t  n o t  i n  s u c h  a  way a s  t o  
b r i n g  d i s c r e d i t  upon t h e  c o u r t  o r  t h e  
s e r v i c e .  

(c) The S e r v i c e  s h o u l d  t h e n  d e c i d e ,  p r e f e r a b l y  
i n  c o n s u l t a t i o n  w i t h  t h e  s u p p o r t e d  spouse  o r  
t h e  Main tenance  and  Recovery Branch ,  whether  
any a c t i o n  i s  j u s t i f i e d ,  and w h e t h e r  an 
a p p l i c a t i o n  s h o u l d  b e  made f o r  a t t a c h m e n t  of 
e a r n i n g s ,  c o m m i t t a l  o r  o t h e r  remedy. 

( d )  The S e r v i c e  s h o u l d  t h e n  p r e p a r e  and a r r a n g e  
f o r  t h e  s e r v i c e  o f  t h e  n e c e s s a r y  p a p e r s  and 
f o r  t h e  h e a r i n g .  The S e r v i c e  s h o u l d  be  
p r e s e n t  a t  t h e  h e a r i n g ,  i f  a t  a l l ,  o n l y  t o  
p r o v i d e  i n f o r m a t i o n :  t h e  s u p p o r t e d  spouse  
o r  t h e  Main tenance  and  Recovery Branch 
s h o u l d  a p p e a r .  

Recommendation #54  

( 3 )  T h a t  t h e  Family Cour t  A c t  b e  amended t o  p r o v i d e  
f o r  a p p e a l s  i n  p r o c e e d i n g s  o t h e r  t h a n  t h o s e  
f o r  which an a p p e a l  would b e  p r o v i d e d  by t h e  
p roposed  A c t .  



APPENDIX D 

Chap.  61 I ~ M L S ~ I C  REL.ATIOSS 1 9 i 7  

28.1 (1)  Whcrc  a rcspontlcnl is in receipt of or ir entitlsd to 
receive a salary, \v:lgcs or ot1ir.r rcrnunsr;~iion i rom 2n 
crn11Io)er or  any othcr person cnga!:in(! I r?i:.or!dcci's 
scrviccs, the jt~cI:.s niay ri~.!kc it11 order ( l r r cc t in~  th: p2ym:nt 
t o  a clsrk 01' tlic F;~mily Court  at a place spi.cii;.?d in the 
order  of that par! of !he s : i l~ ry .  iwgcs  or o ther  rsmunsration 
specified in t h c  order.  

(2)  T h e  pnrr of the salary, wages or  o ther  rsmunsra t ion 
spscified in a n  o rds r  mads  undsr  substc t ion (1) ma!- i n i l u i e  
an  amoun t  to be  applied to reducc any arrears f i .~cd  b: In? 
judge under  section 28(4)  (b) or  (c) .  

(3) An order under  subsection (1) shall be dir?ctsd to rk r  
respondent and the  employer or  other person sn~z:!n: tb s  
respondsnt 's  services and shall bz e x p r c s c ~ d  to c o n a n u s  fcr 
such  t imz as t h e  judge nlay hx or until fur thsr  order by 2 
provincial judge. 

(4) An  order under  subsection (1) shall k served o n  rhs  
employer or  person e n g a 3 i n ~  the respondsnt 's  s ? r \ i i ? s  and 
when  served is binding on him. 

( 5 )  T h c  employer or o ther  person engagins t h r  r s j 7 o r -  
dent ' s  services shall o n  being served tvith the 0.-dcr notify 
t h e  respondent forthivith. 

(6) If the  ernployrr or the  pcrson cncnsin: th s  respnnd?n!'j 
scr\,ices has more  than one  onice and i t  appears t h a ~  ths  
salary, wages or  other remunsration is o r  may N payablz 
through s o m e  other  office than that at which tke  o r d t r  is 
served.  the  person in charpe of the oflice a t  which rhr orcizr 
is served shall forthwith notify the  person in char:? o i  t h s  
office : ~ t  which the  money is or may be payabls and that 
money  is deemed  to be attached and the ordsr  is ??:msd to 
b e  served as  of tke  t ime the notice of the  o rde r  is x i ~ 3 l l y  
received at t h e  o f i c e  through which the money is p 3 y a b i ~  or  
within 48 hours  after the actual ssrvice of the  ordzr. i ihich- 
c\.er is the  shor ter  period. 

(7) Service of t h e  order on any member  of a partnership. 21 

its usual place of bus i~ ie j s  in Alhsrta or o n  an  .'utnoriz?d 
agent  of the  partnership, is sufficient for t h e  purpos-s o i  t h i j  
Part. 

(8) An  cmployer or  person engaging a respondent's ser\ ic-s 
shall not  terminate the rcspondznt's employment  or  s s r \ i ce i  
by reason only t11;1t the cmployer or  person en:3$n: :hi. 
respondent's services has been served with an  o r d t r  ur.ds: 
this  Part. 

(9) N o  employer or  person engaging a respondent's ssrvics j  
shall bc compelled to pay salary, waees or  o ths r  rsmxn:ra- 
lion or  any part thereof otherwise than in a c c o r d ~ n c ?  u i t h  
t h e  terms of the  hiring. 

(10) A person ~ 1 1 0  is ser\.ed \\ith an ordcr  under  this 
scction and u.110 Tails to compl!. i r i t h  t h s  r2;ms of th: oid-r 
without rc;isor.ahle j u s t i l i c ~ t ~ o n  i j  guilty o i  an  oK2ncs and 
liable o n  summary  convicrion lo  a fine of not m o r s  than 
S1000. 
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S e r v i c e s  D e l i v e r y ,  Department  o f  S o c i a l  S e r v i c e s  and 
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H .  Murdock, J. Rand, J .  H .  S t e a r n s ,  D .  S u t h e r l a n d ,  B .  S w i t z e r ,  

B .  W .  Thomson, and  K .  Tolonen. A l s o  members o f  Family C o u r t  

s t a f f s  t h r o u g h o u t  t h e  p r o v i n c e  have  f a c i l i t a t e d  o u r  f a c t -  

f i n d i n g  i n v e s t i g a t i o n s ,  a s  h a s  P r o j e c t  Omega o f  t h e  Depar t -  

ment of  t h e  A t t o r n e y  G e n e r a l  t h r o u g h  P a t r i c i a  Mallon o f  
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m e e t i n g s  w i t h  t h e  I n s t i t u t e  s t a f f  f o r  t h e i r  v i ews  on o u r  
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i s  b a s e d  on h i s  i n i t i a t i v e s .  Gordon B a l e ,  t h e  A s s o c i a t e  
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