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FAMILY LAW ADMINISTRATION: COURT SERVICES 

PREFACE 

I n  1972 we i s sued  a  Working Paper e n t i t l e d  "Family 

Court" i n  which w e  t e n t a t i v e l y  recommended t h a t  a  u n i f i e d  

family  c o u r t  be e s t a b l i s h e d  t o  adminis te r  a l l  family law, and 

t h a t  s o c i a l  and o t h e r  support  s e r v i c e s  be a t t ached  t o  it. We 

a r e  now i s s u i n g  two f i n a l  r e p o r t s  dea l ing  with  t he  sub jec t -  

ma t t e r  of  t h e  Working Paper: Report No. 25, Family 

Law Adminis t ra t ion:  The Unified Family Court; and t h i s  Report 

No. 26, Family Law Adminis t ra t ion:  Court  Serv ices .  W e  a r e  

a t  t h e  same time i s su ing  a  t h i r d  r e p o r t ,  Report No. 27, 

Matrimonial Support ,  which d e a l s  w i th  c o u r t  s e r v i c e s  f o r  t he  

enforcement of suppor t  o b l i g a t i o n .  Our reason f o r  t he  separa- 

t i o n  of t h e  d i scuss ion  of c o u r t  s e r v i c e s  from the  d i scuss ion  

o f  t h e  u n i f i e d  family c o u r t  i s  t h a t  we t h ink  t h a t  t he  recom- 

mendations f o r  cou r t  s e r v i c e s  i n  t h i s  Report No. 26 and i n  

Report No. 27 can be considered and, i f  accep tab le ,  given 

e f f e c t  t o ,  wi thout  wai t ing  f o r  t he  es tab l i shment  of a  u n i f i e d  

fami ly  cou r t .  W e  t h ink  t h a t  it is poss ib l e  t o  des ign  and 

i n s t a l l  t h e  s e r v i c e s  so  t h a t  they can se rve  the  people of 

A lbe r t a  and so  t h a t  they  can be adapted t o  t he  s t r u c t u r e  of a  

u n i f i e d  family  cou r t  when t h a t  s t r u c t u r e  is  decided upon and 

t h e  c o u r t  e s t ab l i shed .  

Since t h e  d a t e  of  our  Working Paper t h e r e  have been 

important  developments i n  connect ion with  t he  s e r v i c e s  

a v a i l a b l e  t o  c o u r t s  admin i s t e r ing  family law. One example is 

t h e  Unified Family Court P i l o t  P r o j e c t  in  Richmond, Surrey,  

and Del ta ,  B r i t i s h  Columbia, i n  which s u b s t a n t i a l  s o c i a l  

s e r v i c e s  have been a t t a c h e d  t o  t h e  c o u r t s  involved i n  t h e  

p r o j e c t .  A second is  t h e  c o n c i l i a t i o n  p r o j e c t  which has 

r e c e n t l y  been commenced i n  t h e  Ontar io  P r o v i n c i a l  Court 

(Family Div is ion)  a t  Toronto. Of t h e  most importance t o  

A lbe r t a ,  however, is t h e  development of t h e  Family Court 
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Conc i l i a t i on  Serv ice ,  which s i n c e  1972 has been p a r t  of t h e  

s e r v i c e s  a t t a c h e d  t o  t h e  Family Court a t  Edmonton, and t h e  

more r e c e n t  development of  t he  Custody I n v e s t i g a t i o n  Unit a s  

p a r t  of t h e  s e r v i c e s  a t t ached  t o  t h e  same cour t .  Both provide 

s e r v i c e  t o  t h e  Supreme Court of Alber ta  and t o  t he  Distr ic t  

Court  of  Alber ta .  

I n  o rde r  t o  complete our  p r o j e c t  on Family Courts  w e  
convened two committees e a r l y  i n  1976. One was the  Committee 

on Adminis t ra t ion of Family Law, which was asked to  cons ider  

t h e  j u d i c i a l  s t r u c t u r e  of t h e  c o u r t s  admin i s t e r ing  family 

law, inc lud ing  proposa ls  f o r  a  u n i f i e d  family  c o u r t .  The 

second was t h e  S o c i a l  Serv ices  Committee which was composed 

o f  people i n  t h e  s o c i a l  work f i e l d ,  s en io r  government adminis- 

t r a t o r s ,  a  lawyer then  a s soc i a t ed  wi th  Student  Legal Se rv i ces ,  

and n~embers of t h e  l e g a l  s t a f f  of t he  I n s t i t u t e .  Af te r  ex- 

t e n s i v e  i n v e s t i g a t i o n  and d e l i b e r a t i o n ,  t he  S o c i a l  Se rv i ces  

Committee prepared a  r e p o r t  (Appendix B) which desc r ibes  

s o c i a l  and l e g a l  s e r v i c e s  which i n  t he  Committee's view should 

be a v a i l a b l e  t o  a  c o u r t  adminis te r ing  family  law and t o  

t h e  l i t i g a n t s  i n  such a  c o u r t ,  whether o r  no t  t he  cou r t  i s  a  

u n i f i e d  family  cou r t .  The r e p o r t  was c i r c u l a t e d  t o  a l l  

Family and J u v e n i l e  Court judges, r eg iona l  o f f i c e s  of t h e  

Department of  t h e  S o l i c i t o r  General and of t h e  Department of 

S o c i a l  Se rv i ces  and Community Health,  p o l i c e  f o r c e s  who may 

be a f f e c t e d ,  and persons i n  o t h e r  agencies .  We have had the  

b e n e f i t  of some comment and a l s o  of a  meeting a t tended  by the  

S o c i a l  Se rv i ces  Committee, r e p r e s e n t a t i v e s  of t he  Edmonton 

Family Court C o n c i l i a t i o n  Serv ice ,  t h e  A s s i s t a n t  Chief Judge 

o f  t h e  Family Court and t h e  Calgary Senior  Family Court judge. 

We a r e  i n  gene ra l  agreement wi th  t h e  p r i n c i p a l  i deas  of 

t h e  S o c i a l  Se rv i ces  Committee i n  connection with  t h e  p a r t s  

desc r ibed  by them a s  t h e  In t ake  Process ,  t he  Negot ia t ion 

Process  and t h e  I n v e s t i g a t i o n  Process ,  and we w i l l  d e a l  wi th  
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t hose  s u b j e c t s  i n  t h i s  Report. W e  a r e  a l s o  i n  gene ra l  agree- 

ment w i th  t h e i r  p r i n c i p a l  i deas  i n  connect ion with  t he  

Prosecu t ion  Process ,  though we  have no t  considered t h a t  p a r t  

of  i t s  proposa ls  which r e l a t e  t o  t h e  Juven i l e  Court. Indeed, 

we have decided,  f o r  reasons  which w e  w i l l  g i v e  below, t o  

r e f r a i n  e n t i r e l y  from d i scuss ing  ma t t e r s  wi th in  t h e  j u r i s d i c -  

t i o n  of t h e  l a t t e r .  

While we a r e  i n  gene ra l  agreement wi th  what the  

Committee says  wi th  regard  t o  t h e  Enforcement Process ,  we w i l l  

d i s c u s s  t h a t  s u b j e c t  s e p a r a t e l y  i n  our  Report No. 2 7 ,  

Matrimonial Support. 

It is because of t he  importance which we a t t a c h  t o  t h e  

r e p o r t  of t h e  Soc ia l  Se rv i ces  Committee, and so  t h a t  it w i l l  

be a v a i l a b l e  i n  connect ion with  s u b j e c t s  no t  f u l l y  d e a l t  with 

i n  t h i s  Report,  t h a t  we have a t t ached  it a s  an appendix. 

We have d i r e c t e d  our  s tudy and our Working Paper towards 

t h e  c o u r t  s e r v i c e s  which should be provided i n  connect ion 

w i t h  matrimonial  d i s p u t e s .  While t h e  Soc ia l  Se rv i ces  Committee 

very proper ly  went on t o  cons ider  t he  Prosecut ion Process  i n  

t h e  Juven i l e  Court ,  we do n o t  th ink t h a t  t he  I n s t i t u t e  should 

d e a l  wi th  it i n  t h i s  Report. That i s  because t h e  Board of 

Review, P r o v i n c i a l  Courts ,  has i s sued  i t s  Report No. 3 ,  t h e  

A lbe r t a  Juven i l e  J u s t i c e  System, which d e a l s  wi th  t he  s u b j e c t ,  

and because of t h e  cont inu ing  unce r t a in ty  a s  t o  what f e d e r a l  

l e g i s l a t i o n  w i l l  be enacted on the  s u b j e c t  of j uven i l e  

delinquency. W e  a r e  accord ing ly  d i r e c t i n g  t h i s  Report only 

t o  t h e  s u b j e c t  ma t t e r  which we have mentioned, namely, t he  

c o u r t  s e r v i c e s  which should be provided i n  matrimonial  d i spu te s .  



I 
INTRODUCTION 

Family law is now administered by six courts. The 

principal involvement of the Trial Division of the Supreme 

Court is in divorce and in maintenance and custody ancillary 

to divorce, though it also has jurisdiction in judicial 

separation, nullity, alimony and custody apart from divorce, 

and a number of other family law matters. The principal 

involvement of the District Court as a court is in affiliation, 

adoption and permanent wardship, though its judges also exercise 

divorce jurisdiction as local judges of the Supreme Court. 

The judges of the District Court are also the judges of 

the Surrogate Court and in that capacity exercise jurisdiction 

in guardianship; we will in this Report refer to the Surrogate 

Court as a separate court and will not, as we did in the 

Working Paper, include its functions with those of the District 

Court. The Family Court has jurisdiction in custody under the 

Family Court Act and in maintenance under Part 4 of the Domestic 

Relations Act. It also enforces maintenance orders granted by 

itself or by the Supreme Court or by courts in other provinces. 

Judges of the Provincial Court exercise the jurisdiction of 

the Family Court where the Family Court does not sit. The 

Juvenile Court is also involved in the administration of 

family law as we define it, although we will not, for reasons 

we have given, deal in this Report with juvenile matters. 

In this Report we are concerned primarily with the social 

and legal services which have been developed over the years 

in conjunction with the Family Courts. In the Edmonton Family 

Court, where the most substantial developments have taken 

place, there are four social services. Family Court counsel- 

lors provide an "intake" service. A separate group of 

counsellors, the Edmonton Family Court Conciliation Service, 

provide a conciliation service. Family Court counsellors also 
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provide  an i n v e s t i g a t i o n  s e r v i c e ,  wi th  one group s p e c i f i c a l l y  

devot ing  t h e i r  s e r v i c e s  t o  i n v e s t i g a t i o n s  f o r  t h e  Supreme and 

Distr ict  Courts.  The c l e r k s  of t h e  Family Courts  i n  conjunc- 

t i o n  w i t h  Family Court counse l lo r s  a l s o  provide an enforcement 

s e rv i ce .  The Attorney-General 's  Department provides  l e g a l  

s e r v i c e s  f o r  t h e  Family Court counse l lo r s  and proba t ion  

o f f i c e r s .  

I1 

NATURE OF COURTS ADMINISTERING FmIILY LAW 

W e  s a i d  i n  our  Working Paper, and the  two committees 

adv i s ing  t h e  I n s t i t u t e  have a l s o  s a i d ,  t h a t  a c o u r t  adjudica-  

t i n g  a family law m a t t e r  i s  and should cont inue  t o  be a c o u r t  

o f  law i n  which a d e c i s i o n  i s  made by an independent judge 

who j u d i c i a l l y  dec ides  t h e  f a c t s  and who makes o r d e r s  which 

e s t a b l i s h  and p r o t e c t  t h e  r i g h t s  which a r i s e  from those  f a c t s .  

However, family  law problems have s p e c i a l  c h a r a c t e r i s t i c s  

which g ive  r i s e  t o  s p e c i a l  needs, and these  r e q u i r e  s p e c i a l  

f a c i l i t i e s  i n  and f o r  t h e  c o u r t s  adminis te r ing  fami ly  law. 

The s p e c i a l  c h a r a c t e r i s t i c s  of family  l a w  m a t t e r s  which 

r e q u i r e  s p e c i a l  f a c i l i t i e s  t o  a l l e v i a t e  them a r e  t hese :  

1. Family law problems a r e  numerous. They a r e  

o f t e n  of g r e a t  urgency. They o f t e n  involve  

smal l  amounts o f  money o r  none a t  a l l ,  and they 

o f t e n  involve  people whose f i n a n c i a l  r e sou rces  

a r e  smal l .  While most l i t i g a n t s  i n  Supreme 

Court m a t t e r s  a r e  represen ted  by lawyers 

r e t a i n e d  by themselves o r  paid  by Legal Aid, 

t r a d i t i o n a l  forms of l e g a l  a s s i s t a n c e  a r e  no t  

r e a d i l y  a v a i l a b l e  t o  many family law l i t i g a n t s .  

Informat ion about c o u r t  procedures and o t h e r  

s t e p s  a v a i l a b l e  t o  l i t i g a n t s ,  a s s i s t a n c e  i n  



i n s t i t u t i n g  summary proceedings,  and i n  see ing  

t h a t  unrepresented ca ses  a r e  g o t  i n t o  cou r t ,  

a r e  needed. That r e q u i r e s  an " in take"  s e rv i ce .  

2. Family law d i s p u t e s  between husband and wife 

a r i s e  from t h e  breakdown of c l o s e  persona l  

r e l a t i o n s h i p s  involv ing  an i n s t i t u t i o n  

fundamental t o  our  soc i e ty ,  t h e  family.  To 

preserve  f a m i l i e s  and t h e i r  members from un- 

necessary harm t h e r e  must be an i n s t i t u t i o n a l  

means, a v a i l a b l e  t o  those  who want it, of 

r e so lv ing  d i s p u t e s  wi thout  formal ad jud ica t ion  

o r  by agreed orders .  That r e q u i r e s  a  "nego t i a t i on"  

o r  " c o n c i l i a t i o n  process.  " 

3 .  Family law d i s p u t e s  between husband and wife  o f t e n  

a f f e c t  c h i l d r e n  whose i n t e r e s t s  may be overlooked 

i n  t h e  c o n f l i c t .  That r e q u i r e s  an i n v e s t i g a t i v e  

s e r v i c e  t o  i n v e s t i g a t e  t he  f a c t s  of custody cases, 

and it r e q u i r e s  some i n s t i t u t i o n a l  arrangement 

e i t h e r  t o  ensure  t h a t  a l l  of t he  f a c t s  a r e  pu t  

be fo re  t h e  c o u r t  o r  t o  ensure  d i r e c t  r e p r e s e n t a t i o n  

of t h e  i n t e r e s t s  of ch i ld ren .  

4. Most suppor t  o r d e r s  provide f o r  monthly payments. 

E f f i c i e n t  c o l l e c t i o n  depends upon sys temat ic  

a t t e n t i o n  and t h e  br inging of c o l l e c t i o n  procee- 

d ings  upon d e f a u l t ,  and i s  n o t  p r a c t i c a b l e  f o r  

u n a s s i s t e d  dependants. That r e q u i r e s  a  c o l l e c t i o n  

s e r v i c e ,  though, a s  we have s a i d ,  we w i l l  d e a l  wi th  

t h a t  s u b j e c t  i n  our  Report 27, Matrimonial Support. 

Courts  admin i s t e r ing  family law should be supplemented 

w i t h  t h e  s p e c i a l  s e r v i c e s  which a r e  needed t o  m e e t  t he  s p e c i a l  

and d i f f i c u l t  problems of admin i s t r a t i on  of family  law, j u s t  a s  
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c o u r t s  admin i s t e r ing  o t h e r  a r e a s  of law should have f a c i l i t i e s  

necessary  t o  m e e t  problems the re .  A cour t  is  no less a c o u r t  

o f  l a w  because necessary  s p e c i a l  s e r v i c e s  a r e  a v a i l a b l e  t o  

it o r  t o  persons wi th  l e g a l  problems which f a l l  w i th in  i t s  

j u r i s d i c t i o n .  

The need f o r  t h e  s e r v i c e s  we have mentioned has a l r eady  

been recognized i n  t h e  province,  and a l l  of them e x i s t  t o  some 

e x t e n t  i n  some p laces .  What is  needed is  agreement about t h e  

purpose and p a t t e r n  of t h e  s e r v i c e s ,  agreement about t he  design 

of t he  s e r v i c e s  wi th  a view t o  making them a v a i l a b l e  a s  f a r  a s  

p r a c t i c a b l e  throughout t h e  province,  and agreement about t h e  

o rgan iza t ion  and a d m i n i s t r a t i o n  of t h e  s e r v i c e s  so t h a t  they 

w i l l  f unc t ion  i n  a c o n s i s t e n t  manner and in accordance wi th  a 

c o n s i s t e n t  p o l i c y  and without  being oppress ive  t o  e i t h e r  s i d e  

of a d i spu te .  

The s e r v i c e s  t h a t  have been developed a r e  a s soc i a t ed  

wi th  o r  a t t ached  t o  t h e  Family Courts  e s t a b l i s h e d  under the 

Family Court  A c t ,  though some of them a r e  a v a i l a b l e  t o  

o t h e r  cou r t s .  I t  appears  t o  us t h a t  an arrangement of t h a t  

k ind  i s  s u i t a b l e  under t h e  p re sen t  system of cou r t s .  We wish, 

however, t o  make it c l e a r  t h a t  some of t h e  s e r v i c e s ,  notably  

"nego t i a t i on"  o r  " c o n c i l i a t i o n "  and t h e  i n v e s t i g a t i v e  s e rv i ce ,  

should be r e a d i l y  a v a i l a b l e  t o  t h e  Supreme Court and t o  

Supreme Court l i t i g a n t s  and, i n  t h e  ca se  of t he  i n v e s t i g a t i v e  

s e r v i c e ,  t o  t h e  Surrogate  Court. The " in t ake"  process  w i l l  a s  a 

ma t t e r  of  p r a c t i c a l i t y  be a v a i l a b l e  only a t  t he  Family Court 

because i n  p r a c t i c e  most l i t i g a n t s  i n  t h e  Supreme Court have 

lawyers, and we w i l l  speak of it a s  a s e r v i c e  of t h e  Family 

Court. The "enforcement" p rocess ,  which i s  d e a l t  with i n  

Report 27,  w i l l  be a v a i l a b l e  only  a t  t h e  Family Court,  but  

Supreme Court o r d e r s  can be f i l e d  i n  t h e  Family Court f o r  

enforcement and t h e  s e r v i c e  w i l l  t h e r e f o r e  be e f f e c t i v e l y  

a v a i l a b l e  t o  Supreme Court  l i t i g a n t s .  The genera l  form of 
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t h e  s e r v i c e s  w i l l  be s u i t a b l e  t o  a u n i f i e d  family c o u r t ,  bu t  

t h e  s e r v i c e s  w i l l  have t o  be reviewed f o r  a d a p t a t i o n  t o  t h e  

s t r u c t u r e  of t h e  u n i f i e d  fami ly  c o u r t  i f  and when it is 

e s t a b l i s h e d .  

Recornmendation #1 

( 1 )  That t he  need for s p e c i a l  s e r v i c e s  i n  family 
law d i s p u t e s  be formalty recognized.  

( 2 1  That general  agreement be reached i n  accordance 
w i t h  t h i s  Report ,  upon 

f a )  the  purpose and pa t t e rn  of t h e  s e r v i c e s ,  

( b )  t he  de s ign  of  s e r v i c e s  w i t h  a  view t o  
making them a v a i l a b l e  as far as p rac t i cab l e  
throughout  t h e  province,  and 

f c )  t he  o rgan i za t i on  and admin i s t ra t i on  of t he  
s e r v i c e s  so t h a t  t h e i r  f unc t i ons  may be 
performed i n  a  c o n s i s t e n t  manner and i n  
accordance w i t h  a  c o n s i s t e n t  po l i c y .  

( 3 )  That upon t h e  e s tab l i shmen t  of a  u n i f i e d  fami ly  
cour t  t h e  s e r v i c e s  be reviewed t o  adapt them t o  
t he  s t r u c t u r e  o f  t h a t  c o u r t .  

I11 

STRUCTURE OF COURT SERVICES RELATING TO 

MATRIMONIAL DISPUTES 

Our Working Paper r e f e r r e d  t o  t h e  n e c e s s i t y  of ensur ing  

t h a t  those  who provide  s o c i a l  s e r v i c e s  must no t  be so c l o s e l y  

a s s o c i a t e d  w i t h  a c o u r t  t h a t  l i t i g a n t s  may reasonably  th ink  

t h a t  t h e  c o u r t  is unduly inf luenced by them. The Committee 

on Adminis t ra t ion of Family Law, which has advised us on t h e  

s t r u c t u r e  of a u n i f i e d  family  c o u r t ,  has emphasized t h a t  t he  

j u d i c i a l  func t ion  must be kep t  s epa ra t e  from t h e  va r ious  

s e r v i c e  func t ions .  So has  t h e  S o c i a l  Se rv i ces  Committee, and 

so  do we. The s p e c i a l  c h a r a c t e r i s t i c s  of family  l a w  ma t t e r s  
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r e q u i r e  some s p e c i a l  t rea tment ,  bu t  they do no t  suggest  a 

b l u r r i n g  between t h e  j u d i c i a l  func t ion  of dec id ing  f a c t s  and 

applying law, on t h e  one hand, and the  s e r v i c e  and thera -  

p e u t i c  func t ions  of t h e  support  s e rv i ces ,  on t h e  o the r .  We 

agree  wi th  t h e  S o c i a l  Se rv i ces  Committee when it says  t h a t  

t h e  j ud i c i a ry  should n o t  be expected t o  superv ise  o r  p a r t i c i -  

p a t e  i n  t h e  a d m i n i s t r a t i o n  of s o c i a l  s e r v i c e s ,  though a 

judge should of course  be a b l e  t o  c a l l  on t h e  va r ious  s e r v i c e s  

f o r  a s s i s t a n c e  when he t h i n k s  t h a t  t h a t  a s s i s t a n c e  would 

be  usefu l .  W e  would n o t  want t o  be understood,  however, a s  

saying t h a t  t h e  judges and those  involved in s o c i a l  s e r v i c e s  

should work i n  i s o l a t i o n  and without unders tanding each 

o t h e r ;  on t h e  con t r a ry ,  we a r e  s a t i s f i e d  t h a t  s t e p s  should be 

taken t o  see  t h a t  they  do understand each o t h e r  and t h a t  they 

understand t h e  f u n c t i o n s  of both in s a t i s f y i n g  the  needs of 

l i t i g a n t s  and p rospec t ive  l i t i g a n t s .  

Recommendation #2 

(1) That t he  j u d i c i a l  func t ion  and t he  s o c i a l  
s e r v i c e  func t ions  should be kep t  separate  and 
t h a t  t he  j ud i c ia ry  should no t  be expected  t o  
superv i s e  or p a r t i c i p a t e  i n  t he  a d m i n i s t r a t i o n  
o f  t h e  s e r v i c e s .  

( 2 1  That t h e  Attorney-Genera2 ' s  Department i n  con- 
s u l t a t i o n  w i t h  t he  j ud i c ia ry  take  s t e p s  t o  make 
avaiZabZe t o  t h e  j ud i c ia ry  i n fo rma t ion  about 
t he  na ture  o f  t h e  s e r v i c e s  a v a i l a b l e  t o  them 
and t o  ' L i t i gan t s  and about the  e x t e n t  t o  which 
t h e  s e r v i c e s  can be u s e f u l .  

( 3 1  That t h e  At torney-General ' s  Department provide 
for those  invo lved  i n  t he  s o c i a l  s e r v i c e s  educat ion 
i n  t h e  r e s p e c t i v e  f unc t i ons  o f  t h e  j u d i c i a r y  and 
o f  t h e  s e r v i c e s .  

Serv ice  can be given e f f i c i e n t l y  only  i f  t h e  person 

g iv ing  it unders tands  i t s  purpose and func t ion .  That r e q u i r e s ,  

we th ink ,  t h a t  t h e  s e r v i c e  func t ions  we  have mentioned be 
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s e p a r a t e l y  conceived and i d e n t i f i e d ,  whether o r  n o t  one 

person may be engaged a t  d i f f e r e n t  t imes i n  performing 

d i f f e r e n t  func t ions .  I t  a l s o  r e q u i r e s  a form of organiza-  

t i o n  which w i l l  ensure  a common understanding of purpose 

and func t ion ,  and which w i l l  ensure  both the  co-ordinat ion 

of a s e r v i c e  throughout t h e  province and the  co-ord ina t ion  

of d i f f e r e n t  s e r v i c e s  i n  t h e  same p a r t  of t h e  province.  

A t  t h e  t i m e  of t h e  w r i t i n g  of t h i s  Report,  Family Court 

s e r v i c e s  i n  Edmonton a r e  t h e  r e s p o n s i b i l i t y  of t h e  Attorney- 

General ,  whi le  elsewhere they  a r e  t he  r e s p o n s i b i l i t y  

of  t h e  S o l i c i t o r  General.  W e  t h ink ,  however, t h a t  it fol lows 

from what we have s a i d  t h a t  e f f i c i e n c y  r e q u i r e s  t h a t  t h e r e  be 

one organiza t ion ,and  t h a t  one department of t h e  government 

should be r e spons ib l e  f o r  it. No doubt t h e r e  were circumstances 

i n  t h e  p a s t  which suggested t h e  d i v i s i o n  of r e s p o n s i b i l i t y  

between t h e  two departments bu t  we t h ink  t h a t  t h e  p rov i s ion  

of t h e  b e s t  p o s s i b l e  s e r v i c e  i n  t h e  f u t u r e  r e q u i r e s  a change. 

W e  do n o t  see any o t h e r  way t o  achieve a c o n s i s t e n t  adminis- 

t r a t i o n  of t h e  s e r v i c e s  which takes  i n t o  account t h e  

c i rcumstances  and needs of t h e  whole province. 

The S o c i a l  Se rv i ces  Committee recommended t h a t  t h e  s o c i a l  

s e r v i c e s  be brought t o g e t h e r  i n  one S o c i a l  S e r v i c e s  Branch. 

They d i d  n o t  make any recommendation a s  t o .wh ich  department 

of  t h e  government should under take the  r e s p o n s i b i l i t y ,  

cons ider ing  t h a t  s u b j e c t  t o  be beyond t h e i r  scope. W e  th ink ,  

however, t h a t  t h e r e  a r e  cons ide ra t ions  which suggest  an 

answer. The At torney  General is r e s p o n s i b l e  f o r  t he  adminis- 

t r a t i o n  of j u s t i c e  and is  t h e r e f o r e  f i xed  wi th  r e s p o n s i b i l i t y  

f o r  t h e  c o u r t s  themselves.  H e  must a l s o ,  w e  t h i n k ,  be 

r e spons ib l e  f o r  a l l  l e g a l  s e r v i c e s  i n  and t o  t h e  cou r t s .  It 

fol lows t h a t  i f  a l l  s e r v i c e s  a r e  t o  be t h e  r e s p o n s i b i l i t y  of 

one department, t h a t  department w i l l  have t o  be t h e  

Department of t h e  Attorney General. Even more important ,  
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however, we think that the services discussed in this report 

should be regarded as an integral part of the administration 

of justice and should be under the minister responsible for 

the administration of justice. We tentatively made that 

recommendation in our Working Paper, and we went on to 

recommend that there be a director of Family Court Services 

whose duty it would be, in consultation with the Family Court, 

to see that the supportive services (including administrative 

as well as social services) are operated in such a way as 

to meet the needs of the court and the litigants appearing 

before it (Working Paper, p. 95). We have not received any 

suggestion that that recommendation was wrong, and we affirm 

it here. We will deal specifically with responsibility for 

the conciliation service when we discuss that service. 

For the sake of clarity we should say again that we are not 

dealing with matters under the jurisdiction of the Juvenile 

Courts and we should say also that we are not suggesting that 

child welfare services be detached fron? the Department of 

Social Services and Community Health. Nor are we suggesting 

that the maintenance and recovery services of that department 

should be detached from it or brought into the services 

attached to courts administering family law. 

Recommendation # 3 

(1) That t h e  d i f f e r e n t  f u n c t i o n s  of t h e  famiZy law 
cour t  s e r v i c e s  be separatezy  conceived and 
i d e n t i f i e d .  

( 2 )  That t he  s e r v i c e s  be g iven  a  form of o rgan i za t i on  
which w i l l  ensure  a  common understanding of  
purpose and f unc t i on ,  and which w i l l  ensure 
co-ord ina t ion  of a  s e r v i c e  throughout the  province 
and o f  d i f f e r e n t  s e r v i c e s  i n  t he  same part  of the  
province.  

( 3 )  That a22 fami ly  Zaw s e r v i c e s  provided f o r  i n  
t h i s  Report  be t h e  r e s p o n s i b i Z i t y  of 
one department  o f  t h e  government. 



141 T h a t  t h e  r e s p o n s i b z e  d e p a r t m e n t  b e  t h e  
Depar tment  o f  t h e  A t t o r n e y - G e n e r a l .  

I V  

THE INTAKE PROCESS 

W e  ag ree  w i t h  t h e  S o c i a l  Se rv i ces  Committee t h a t  t h e r e  

should be an  "intake1'  s e r v i c e  a t t a c h e d  t o  t h e  Family Court.  

Experience has  shown t h e  u se fu lnes s  of t h a t  s e r v i c e .  I t s  

func t ion  should be t o  g i v e  l i t i g a n t s  necessary informat ion 

about c o u r t  procedures  and a s s i s t a n c e  i n  i n s t i t u t i n g  them, and 

t o  see t h a t  unrepresented ca ses  a r e  g o t  i n t o  cou r t .  Court 

c o u n s e l l o r s  should provide t h e  necessary in format ion  and 

a s s i s t a n c e .  They should be f a m i l i a r  wi th  counse l l i ng  

r e sou rces  a t t a c h e d  t o  t h e  c o u r t s  and i n  t h e  community and 

i n  proper  ca ses  should d i r e c t  l i t i g a n t s  t o  such resources .  

They should a l s o  have access  t o  lawyers a t t ached  t o  t h e  c o u r t  

o r  i n  t h e  Attorney-General 's  Department t o  o b t a i n  l e g a l  

in format ion  needed i n  t h e i r  work. U s e  of t h e  i n t a k e  s e r v i c e  

should be voluntary.  

The i n t a k e  counse l lo r s  should n o t  purpor t  t o  g ive  l e g a l  

adv ice ,  bu t  should r a t h e r  d e s c r i b e  t o  a person using the  

s e r v i c e  t h e  va r ious  a l t e r n a t i v e s  a v a i l a b l e ,  being ad jud ica t ion ,  

agreement, and t h e  use of a counse l l i ng  s e r v i c e  wi th in  o r  

wi thout  t h e  c o u r t  f o r  r e c o n c i l i a t i o n  o r  f o r  n e g o t i a t i o n  o r  

c o n c i l i a t i o n .  They should a l s o  a s s i s t  an a p p l i c a n t  i n  

completing t h e  forms necessary  t o  commence a Family Court 

proceeding and t o  a r range  f o r  t he  hearing.  They should a l s o  

be prepared to  g i v e  t h e  same kind of he lp  t o  a respondent 

and, i n  p a r t i c u l a r ,  should be prepared t o  he lp  him t o  

complete a s ta tement  of  f i n a n c i a l  informat ion requi red  under 

o u r  recommendations i n  Report No. 27 ,  Matrimonial Support.  

W e  t h ink  t h a t  t h e  i n t a k e  c o u n s e l l o r s  should be prepared 
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t o  i n t e rv i ew both  spouses  t o  s ee  whether they  t r u l y  wish t o  

cont inue  wi th  l e g a l  proceedings,  o r  whether they w i l l  a ccep t  

a r e f e r r a l  t o  some community o r  c o u r t  counse l l i ng  agency, or 
even whether t h e  respondent is prepared without  l i t i g a t i o n  

t o  pay an amount of  suppor t  accep tab le  t o  t h e  a p p l i c a n t  where 

it is support  t h a t  is  i n  i s sue .  A t  t h i s  po in t  t h e  func t ion  

begins t o  merge i n t o  t h e  "negot ia t ion1 '  o r  " c o n c i l i a t i o n "  

func t ion ,  and where t h a t  happens t h e  i n t ake  worker should 

r e f e r  t h e  couple to  t h e  s e r v i c e  which performs t h a t  func t ion .  

A ques t ion  which r e l a t e s  t o  t h e  s e p a r a t i o n  between t h e  

j u d i c i a l  and s o c i a l  s e r v i c e  func t ions  is t h a t  of t h e  phys i ca l  

l o c a t i o n  of t h e  i n t a k e  se rv ice .  I n  our Working Paper 

(Recommendation # 1 4  ) w e  recommended, s u b j e c t  t o  one s t rong  

d i s s e n t ,  t h a t  t h e  premises  of t h e  i n t a k e  s e r v i c e  should be 

c l o s e l y  r e l a t e d  t o  t h e  c o u r t  premises bu t  be somewhat 

s e p a r a t e  a s ,  f o r  example, by being upon a d i f f e r e n t  f l o o r  

of  t h e  b u i l d i n g  i n  which t h e  c o u r t  is  l o c a t e d ,  a recommendation 

which s t i l l  seems t o  us  t o  be appropr ia te .  We d i d  no t  t h ink  

it necessary t o  d e a l  i n  such d e t a i l  wi th  t h e  o t h e r  s e r v i c e s  i n  

t h e  Working Paper,  bu t  it seems t o  us  t h a t  c o n s i d e r a t i o n s  of 

e f f i c i e n c y  and w o r k a b i l i t y  bo th  f o r  s t a f f  and l i t i g a n t s  

r e q u i r e  them a l l  t o  be  l o c a t e d  i n  t h e  same b u i l d i n g  a s  t h e  

Family Court ,  whi le  c o n s i d e r a t i o n s  of t h e  subs tance  and 

appearance of j u d i c i a l  i m p a r t i a l i t y  sugges t  some sepa ra t ion .  

W e  a r e  concerned about  t h e  prov is ion  of i n t a k e  s e r v i c e s  

o u t s i d e  t h e  main popula t ion  c e n t r e s  where mainta ining a 

f u l l t i m e  i n t a k e  counse l lo r  cannot be j u s t i f i e d .  I t  appears  

t o  us  t h a t  t h i s  is  one case  i n  which in t e rdepa r tmen ta l  co- 

ope ra t ion  should be at tempted.  The he lp  of p roba t ion  o f f i c e r s  

f o r  t h a t  purpose might, we hope, be nego t i a t ed  wi th  t h e  

S o l i c i t o r  Genera l ' s  Department. A l t e r n a t i v e l y ,  l o c a l  o f f i c e s  

o f  t h e  Department of  S o c i a l  Se rv i ces  and Community Health 

might p rov ide  t h e  s e r v i c e  i f  t h e  Minis te r  approves,  or t h e  

s t a f f  of  t h e  c l e r k s  of t h e  c o u r t  might be given app rop r i a t e  
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training. This illustrates one of the practical limitations 

upon our proposal for unitary direction of the social 

services, but all practicable steps should be taken to see 

that such alternative arrangements function in accordance 

with the general policy of the intake service. 

In our Working Paper we suggested,though not unanimously, 

that information received by an intake counsellor be available 

to an investigative counsellor as a basis for the latter's 

investigation, though absolutely privileged in court. Having 

considered the comments of the Social Services Committee and 

others, we now recommend that the information be kept entirely 

con£ idential . 
Recommendation #4 

( 1 )  That t h e r e  be an i n t a k e  s e r v i c e  a t tached  t o  
t he  Family Court .  

( 2 1  That t he  s e r v i c e  be provided by q u a l i f i e d  Family 
Court c o u n s e l l o r s  who should be f ami l i a r  w i t h  
counse l l i ng  s e r v i c e s  a t tached t o  t he  cour t s  and 
i n  t h e  community and who should have access  t o  
general  l e g a l  i n f o r m a t i o n  from lawyers a t tached  
t o  t h e  cour t  or i n  t he  At torney-General ' s  
Department. 

(31 That t h e  s e r v i c e s  of t he  i n t a k e  s e r v i c e  be 
a v a i l a b l e  t o  a l l  l i t i g a n t s ,  whether a p p l i c a n t s  
or responden ts ,  and 

f a )  t h a t  it provide  i n fo rma t ion  about t he  var ious  
courses  o f  a c t i o n  open t o  the  p a r t i e s ,  
i n c l u d i n g  l ega l  proceedings,  counse 2 l i n g ,  
and agreement,  

( b l  t h a t  it be prepared t o  i n t e r v i e w  both  
p a r t i e s  t o  see whether t he re  i s  a  sub- 
s t a n t i a l  d i s p u t e  and whether they  w i l l  
accep t  a  r e f e rence  t o  a community or cour t  
counse Zl ing  agency, 

( c l  t h a t ,  where appropr ia te ,  it r e f e r  t he  p a r t i e s  
or e i t h e r  o f  them t o  a  community or cour t  
c o u n s e l l i n g  agency or for l ega l  adv ice ,  



( d )  t h a t  where an app l i can t  dec ide s  t o  apply  f o r  
cus tody  or maintenance by summary procedure it 

( i l  a s s i s t  t h e  a p p l i c a n t  t o  complete t h e  
necessary  forms and t o  put t h e  a p p l i c a n t ' s  
f i n a n c i a l  and o t h e r  i n fo rma t ion  i n t o  
r equ i r ed  form, 

(ii) arrange s e r v i c e  o f  t h e  n o t i c e  and 
support ing  m a t e r i a l ,  and 

( i i i l  arrange a  t ime  and place for t h e  
hear ing,  and 

( e l  t h a t  i t  a s s i s t  a  respondent  t o  complete t h e  
necessary  forms and t o  put h i s  f i n a n c i a l  
i n fo rma t ion  i n t o  r equ i r ed  form. 

1 4 )  That  t h e  premises of t h e  i n t a k e  s e r v i c e  be 
i n  t h e  same b u i l d i n g  as t h e  c o u r t  premises,  bu t  be 
somewhat separa te  from them. 

1 5 )  That  t h e  i n fo rma t ion  given t o  an i n t a k e  worker,  o ther  
than t h a t  con ta ined  i n  forms prepared for t h e  
c o u r t ,  be a b s o l u t e l y  p r i v i l e g e d  i n  c o u r t  and t h a t  
i t s  secrecy  be preserved ,  even from t h e  i n v e s t i g a -  
t i o n  s e r v i c e .  

( 6 )  That  where popu la t ion  and volume of  cases  do 
no t  j u s t i f y  t he  maintenance o f  a  f u l l - t i m e  c o u r t  
worker, t h e  r e s p o n s i b l e  m i n i s t e r  n e g o t i a t e  for t he  
p rov i s i on  o f  t h e  s e r v i c e  by probat ion o f f i c e r s  o f  
t he  S o l i c i t o r  General ' s  Department or a l t e r n a t i v e l y  
by l o c a l  o f f i c e s  o f  t h e  Department o f  Soc ia l  S e r v i c e s  
and Community Health or by t he  s t a f f  of the  c l e r k s  of 
t he  Family Court ,  bu t  t h a t  a l l  p rac t i cab l e  s t e p s  
be t aken  t o  see t h a t  such a l t e r n a t i v e  arrangements 
f unc t i on  i n  accordance w i th  t he  general  po l i c y  o f  
t he  i n t a k e  s e r v i c e .  

v 
THE NEGOTIATION OR CONCILIATION PROCESS 

The Social  Services Committee i n  i t s  repor t ,  Appendix B, 

preferred the  word " negotiat ion" t o  the  word "conci l ia t ion ."  

That word a t t r a c t e d  some criticism from members of t h e  Edmonton 

Family Court Conci l ia t ion  Service. It does not appear, however, 
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t h a t  t h e r e  i s  a s u b s t a n t i a l  d ivergence of opinion as t o  t h e  

n a t u r e  of t h e  process ,  which is a form of counse l l ing  in- 

tended t o  he lp  a couple  t o  work o u t  t h e  problems a r i s i n g  from 

t h e  breakdown of t h e i r  r e l a t i o n s h i p .  The counse l l i ng  may go 

so  f a r  as t o  a s s i s t  them t o  dec ide  t o  come toge the r  again ,  

or ,  f a i l i n g  t h a t ,  it may enable  them t o  cope b e t t e r  with t he  

f a c t  of breakdown o r  t o  come t o  agreement on s p e c i f i c  problems 

such a s  custody o r  maintenance. It i s  an important  a l t e r n a -  

t i v e  t o  t h e  j u d i c i a l  process.  It i s  a l s o  an important  

p re l imina ry  means of f a c i l i t a t i n g  t h a t  process  by reducing 

t h e  number of i s s u e s  which the  c o u r t  must decide and by 

l e s sen ing  t h e  b i t t e r n e s s  of  t h e  p a r t i e s  over those  which remain 

W e  do n o t  express  an opinion about t h e  nomenclature. 

W e  t h ink  t h a t  a "nego t i a t i on"  o r  " c o n c i l i a t i o n "  s e r v i c e  should 

be provided a s  a s e r v i c e  a t t a c h e d  t o  t h e  Family Court .  W e  

t h ink  t h a t  it should be a v a i l a b l e  t o  l i t i g a n t s  o r  p o t e n t i a l  

l i t i g a n t s  i n  t h a t  c o u r t  or i n  t he  Supreme Court when the  

p a r t i e s  themselves or t h e i r  s o l i c i t o r s  ask f o r  it, o r  upon 

r e f e r e n c e  from t h e  i n t a k e  s e r v i c e  o r  t h e  judge. The Edmonton 

Family Court C o n c i l i a t i o n  Se rv i ce  is now a v a i l a b l e  d i r e c t l y  

t o  l i t i g a n t s  o r  by r e f e r e n c e  from bench o r  b a r ,  and it appears  

t o  us  t h a t  t h a t  s e r v i c e  has proved i ts  value and is  i n  f a c t  

being used. The proposed s e r v i c e  should no t  be designed t o  

g i v e  long term counse l l i ng ,  which w e  t h ink  i s  o u t s i d e  t h e  

func t ion  of a cour t -cen te red  se rv i ce .  Because t h e  volume of 

bus iness  w i l l  be l e s s  e lsewhere  t he  s e r v i c e  would probably 

ope ra t e  in t h e  two major c i t i e s  and g ive  some s e r v i c e  t o  t he  

r e s t  of t h e  province from them. The ex i s t ence  of a s e r v i c e  

cen te red  i n  t h e  c o u r t  should no t  i n  any way preclude the  use 

o f  counse l l ing  s e r v i c e s  i n  t h e  community. 

I n  our  Working Paper (p. 80 )  we thought t h a t  t h e  c o u r t  

should be empowered t o  d i r e c t  the  p a r t i e s  t o  appear  and 

engage i n  t h e  c o n c i l i a t i o n  process.  The S o c i a l  Se rv i ces  
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Committee in i t s  r e p o r t ,  however, emphasizes t h a t  t he  use of t h e  

s e r v i c e  should be vo lun ta ry ,  and we accep t  i t s  view. That 

does no t  d e t r a c t  from t h e  power of a  d ivo rce  c o u r t ,  and 

indeed i t s  duty,  t o  adjourn d ivorce  proceedings t o  a f f o r d  the  

p a r t i e s  an oppor tun i ty  of becoming reconc i led  i f  r e c o n c i l i a -  

t i o n  appears  t o  be a  p o s s i b i l i t y .  Nor does it d e t r a c t  from 

t h e  power of any c o u r t  adminis te r ing  family law t o  adjourn a  

ma t t e r  a t  any s t a g e  of a  matrimonial  proceeding to  a l low an 

oppor tun i ty  f o r  counse l l ing .  I t  is now p o s s i b l e ,  and it w i l l  

remain p o s s i b l e ,  f o r  t h e  l i t i g a n t s  t o  be r e f e r r e d  back i n t o  

t h e  n e g o t i a t i o n  o r  c o n c i l i a t i o n  s e r v i c e  a t  any t i m e  dur ing 

proceedings,  though n o t  a g a i n s t  t h e  oppos i t i on  of t he  

l i t i g a n t s  and n o t  w i th  a view t o  persuading them t o  come 

toge the r  a g a i n s t  t h e i r  wishes, p a r t i c u l a r l y  when t h e r e  is  a  

h i s t o r y  of v io lence .  

A s  i n  t h e  case  of t h e  i n t ake  s e r v i c e ,  we t h ink  it 

necessary  t o  a s s u r e  t h e  p a r t i e s  t h a t  they can p a r t i c i p a t e  in 

t h e  n e g o t i a t i o n  o r  c o n c i l i a t i o n  process  wi thout  f e a r  of 

p re jud ice .  Accordingly, informat ion given t o  a  counse l lo r  

i n  t h e  n e g o t i a t i o n  o r  c o n c i l i a t i o n  process  should be a b s o l u t e l y  

p r i v i l e g e d  and secrecy  maintained.  

I t  may w e l l  prove d e s i r a b l e  t o  provide c o n c i l i a t i o n  

s e r v i c e s  through t h e  Department of S o c i a l  Se rv i ces  and 

Community Health,  though t h a t  is beyond t h e  scope of t h i s  

Report. Where s o c i a l  a s s i s t a n c e  i s  involved,  such a  s e r v i c e  

would usua l ly  have t h e  advantage of being a v a i l a b l e  sooner 

than  a cour t -centered s e r v i c e ,  and might w e l l  keep many cases  

o u t  of  t h e  c o u r t s  e n t i r e l y .  W e  do n o t  t h ink  t h a t  a  cour t -  

cen te red  s e r v i c e  would d u p l i c a t e  a  s e r v i c e  provided a t  s o c i a l  

a s s i s t a n c e  o f f i c e s .  It would d e a l  wi th  those  cases  in which 

s o c i a l  a s s i s t a n c e  is  n o t  app l i ed  f o r  and those  ca ses  i n  which 

respondents  r e f u s e  c o n c i l i a t i o n  u n t i l  t h e  p re s su re  of c o u r t  

proceedings  causes  them t o  look s e r i o u s l y  a t  t h e i r  p o s i t i o n s .  

Then, we would expect  t h a t  some husbands and wives w i l l  no t  
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t r u s t  a c o n c i l i a t i o n  service o f f e r e d  by a government 

department which has a f i n a n c i a l  i n t e r e s t  in keeping them 

t o g e t h e r ,  and a c o u r t s e n t e r e d  s e r v i c e  would be a b l e  to  d e a l  

wi th  those  cases ,  too. Nor do we t h ink  it b e s t  t h a t  one 

cour t -cen te red  s e r v i c e  should be under t h e  j u r i s d i c t i o n  of an 

o u t s i d e  department. It i s  necessary t h a t  t he  c o n c i l i a t i o n  

s e r v i c e  work i n  harmony with t he  i n t a k e  s e r v i c e  during the  

proceedings  lead ing  up t o  an o rde r  f o r  support ,  and it i s  

necessary  that  it work i n  harmony wi th  the c l e r k s  of t h e  cou r t  

and t h e  enforcement se rv ice .  W e  t h ink  t h a t  t he  bes t  way t o  

prov ide  t h e  framework f o r  t h e  co-operat ive  and c o n s i s t e n t  

func t ion ing  of t h e  va r ious  s e r v i c e s  is t o  have them respon- 

s i b l e  t o  one a d m i n i s t r a t i v e  a u t h o r i t y  so t h a t  they can 

o p e r a t e  under one po l i cy  and so  t h a t  p rov is ion  can be made 

f o r  t h e  r e s o l u t i o n  of c o n f l i c t i n g  views about pol icy.  We 

accord ing ly  recommend t h a t  t h e  cour t -centered c o n c i l i a t i o n  

s e r v i c e  be t h e  r e s p o n s i b i l i t y  of t h e  Attorney-General 's  

Department. 

Recommendation # 5  

(1) That  t h e r e  be a  n e g o t i a t i o n  or  c o n c i l i a t i o n  
s e r v i c e  a t t a c h e d  t o  t h e  Family Court and 
a v a i l a b l e  t o  l i t i g a n t s  or  p o t e n t i a l  l i t i g a n t s  
i n  t h a t  c o u r t  and i n  t h e  Supreme Court .  

(2)  That  the  s e r v i c e  be provided by q u a l i f i e d  Family 
Court counse l l o r s .  

131 That  t h e  f u n c t i o n  of  t h e  n e g o t i a t i o n  or  
c o n c i l i a t i o n  s e r v i c e  be 

( a )  t o  a s s i s t  a  coup le  t o  dec ide  whether or 
n o t  t h e y  should be r e c o n c i l e d ,  

( b )  t o  a s s i s t  t h e  couple  t o  minimize  t h e  
e f f e c t s  o f  t h e  breakdown o f  t h e i r  
r e l a t i o n s h i p  upon themse lves  and t h e i r  
c h i l d r e n ,  and 

I c )  t o  a s s i s t  t h e  couple  t o  come t o  agreement 



on s p e c i f i c  problems such as cus tody  and 
maintenance. 

1 4 )  That t h e  s e r v i c e  be maintained i n  Edmonton and 
Calgary and o t h e r  popuzation c e n t r e s  i n  
which t h e  volume o f  ca se s  j u s t i f i e s  i t ,  and 
t h a t  where p rac t i cab l e  it be made a v a i l a b l e  
elsewhere i n  t he  province from these  c e n t r e s .  

1 5 )  That t he  use  of t h e  s e r v i c e  be vo lun ta ry ,  but 
t h a t  t he  cour t s  remain free t o  adjourn 
mat ters  a t  any t ime  i n  order t o  g i ve  the  
p a r t i e s  an oppor tun i t y  t o  engage i n  n e g o t i a t i o n  
or c o n c i l i a t i o n .  

1 6 )  That i n fo rma t ion  given t o  a  counseZZor engaged 
i n  t he  n e g o t i a t i o n  or c o n c i l i a t i o n  process be 
a b s o l u t e l y  p r i v i l e g e d  and t h a t  secrecy  be 
preserved excep t  w i t h  the  consent  of t he  
husband or w i f e  who provides the  i n fo rma t ion .  

V I  

THE CHILD CUSTODY INVESTIGATION SERVICE 

AND THE CHILD ADVOCATE SERVICE 

1. Child Custody I n v e s t i g a t i o n  Serv ice  

The l a w  recognizes  t h a t  ch i ld ren  must be cared f o r  and 

nur tured ,  and i n  so doing founds i t s e l f  upon one of t h e  

fundamental f e e l i n g s  of human na tu re  as wel l  a s  upon a v i t a l  

p u b l i c  i n t e r e s t .  It accord ing ly  imposes upon t h e  c h i l d ' s  

p a r e n t s  an o b l i g a t i o n  t o  mainta in  and c a r e  f o r  t h e  c h i l d .  

It must, however, d e a l  wi th  t h e  s i t u a t i o n  which a r i s e s  when 

disharmony occurs  between t h e  pa ren t s  o r  c o n f l i c t i n g  c la ims 

t o  t h e  custody of t h e  c h i l d  otherwise  a r i s e ,  and it does so 

by g iv ing  a c o u r t  power t o  make o r d e r s  f o r  t h e  guardianship  

and custody of t h e  c h i l d .  The law i s  t h a t  a judge who makes 

such a d e c i s i o n  must have regard  t o  t h e  b e s t  i n t e r e s t  of t h e  

c h i l d ;  i n  o t h e r  words, he must somehow i d e n t i f y  t he  c h i l d ' s  

b e s t  i n t e r e s t  and then  make an o rde r  t o  c a r r y  it out .  
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The judge may see a l l  who claim custody of t h e  c h i l d ,  

o r  he may not .  H e  may see  t h e  c h i l d  o r  he may not.  The 

p a r t i e s  may adduce evidence a s  t o  t h e  s u i t a b i l i t y  of one o r  

bo th  pa ren t s  o r  someone else t o  have custody of t h e  c h i l d ,  

o r  access  t o  t h e  c h i l d ,  o r  t hey  may no t .  The p a r e n t s  may t r y  

t o  advance t h e  best i n t e r e s t s  of t h e  c h i l d  o r  t hey  may not:  

i n  t h e i r  b i t t e r n e s s  a g a i n s t  each o t h e r  they may t r y  t o  use t h e  

c h i l d  and i t s  custody a s  a weapon; o r  i n  making an agreement 

f o r  d ivo rce  o r  maintenance which one of them i s  e s p e c i a l l y  

anxious t o  have, t h e y  may use t he  custody of t h e  c h i l d  a s  a 

bargaining counte r .  An adversary  process  i n  which the  

i n t e r e s t s  o f  t h e  p a r t i e s  a r e  in c o n f l i c t  with t h e  i n t e r e s t  

of  t h e  c h i l d  may n o t  provide enough informat ion to  enable  a 

judge t o  make a well-informed dec i s ion ,  and it may provide 

informat ion of doub t fu l  v a l i d i t y .  The judge may no t  i n  such 

cases  be a b l e  t o  perform h i s  func t ion  adequately  un less  he has 

independent he lp  i n  ob ta in ing  the  f a c t s .  

For t h e s e  reasons  we agree  wi th  t h e  S o c i a l  Serv ices  

Committee t h a t  t h e r e  should be a c h i l d  custody i n v e s t i g a t i o n  

s e r v i c e  a v a i l a b l e  t o  judges of t h e  Supreme Court ,  t h e  judges 

o f  t h e  Sur roga te  Court ,  and t h e  judges of t h e  Family Court ,  

i n  m a t t e r s  involv ing  t h e  custody of c h i l d r e n  o r  access  t o  

t h e m .  The s e r v i c e  should be a t t ached  t o  t h e  Family Court 

and s t a f f e d  by q u a l i f i e d  counse l lo rs .  Its func t ion  should be, 

upon r eques t  by t h e  c o u r t ,  t o  i n v e s t i g a t e  and r e p o r t  upon the  

c i rcumstances  and s u i t a b i l i t y  of t h e  p a r t i e s  c la iming custody 

o f  o r  access  to  a c h i l d .  The c o u n s e l l o r ' s  r e p o r t  and any 

o t h e r  m a t e r i a l  seen by t h e  judge should be made a v a i l a b l e  

t o  t h e  p a r t i e s  before  t he  hear ing and t h e  counse l lo r  should 

be a v a i l a b l e  f o r  cross-examination. These conclusions  do 

n o t  extend t o  m a t t e r s  under t h e  Child Welfare A c t ,  which a s  

we have ind i ca t ed ,  a r e  n o t  wi th in  t he  scope of our  study. 

The i n t e g r i t y  of t h e  j u d i c i a l  process  demands t h a t  t he  



c o u r t  be  seen t o  be an i m p a r t i a l  a r b i t e r .  W e  t h e r e f o r e  t h i n k  

t h a t  t h e  premises occupied by counse l lo r s  who provide  t h e  

i n v e s t i g a t i o n  s e r v i c e  should be c l e a r l y  separa ted  from the  

premises occupied by t h e  c o u r t  so t h a t  unduly c l o s e  c o n t a c t  

between counse l lo r s  and judges w i l l  n o t  suggest  undue in f luence .  

The i n t e g r i t y  of  t h e  j u d i c i a l  process  a l s o  r e q u i r e s  t h a t  t he  

i n v e s t i g a t i o n  should be separa ted  from what has gone before:  

no counse l lo r  who has been concerned with  a p a r t y  a t  t he  

i n t a k e  s t a g e  o r  t h e  n e g o t i a t i o n  o r  c o n c i l i a t i o n  s t age  should 

t ake  p a r t  i n  t h e  i n v e s t i g a t i o n ,  and, a s  we have prev ious ly  

s a i d ,  no f i l e s  o r  informat ion from the  e a r l i e r  s t ages  should 

be a v a i l a b l e  t o  t h e  i n v e s t i g a t i n g  counse l lo r .  

The counse l lo r  must be f r e e  t o  express  himself  a s  he 

t h i n k s  t he  i n t e r e s t  of t h e  c h i l d  r e q u i r e s ,  and h i s  duty  may 

r e q u i r e  him t o  say t h i n g s  which a r e  defamatory of someone 

involved.  He should t h e r e f o r e  be p ro t ec t ed  from cour t  a c t i o n  

f o r  what he says .  We t h i n k  a l s o  t h a t  h i s  informants  should 

be p r o t e c t e d ,  though only i f  they  a r e  n o t  motivated by 

malice. W e  t h i n k  t h a t  t h a t  i s  t h e  best balance between the  

p u b l i c  i n t e r e s t  i n  favour of ob t a in ing  informat ion f o r  t he  

b e t t e r  p r o t e c t i o n  of t h e  c h i l d  and t h e  p u b l i c  interest i n  

p r o t e c t i n g  people  a g a i n s t  mal ic ious  goss ip .  

The c h i l d  custody i n v e s t i g a t i o n  s e r v i c e  w i l l  probably have 

t o  be e s t a b l i s h e d  on ly  i n  major popula t ion  c e n t r e s  and to 

s e r v e  smal ler  p l aces  from the re .  I n  t h e  Edmonton Family Court  

a t  t h e  p r e s e n t  time, Family Court counse l lo r s  perform the  

i n v e s t i g a t i v e  func t ion  f o r  t he  Family Court ,  and a s e p a r a t e  

group of counse l lo r s  perform it f o r  t he  Supreme and Surrogate  

Courts .  Elsewhere, p roba t ion  o f f i c e r s  on t h e  s t a f f  of t h e  

S o l i c i t o r  General  perform it. What i s  important  i s  t h a t  

t h e  s e r v i c e  be made a s  g e n e r a l l y  a v a i l a b l e  a s  p o s s i b l e ,  and 

t h a t  it be provided under one a d m i n i s t r a t i o n  and one con- 

s i s t e n t  po l icy .  



Recommendation $6 

( 1 )  That t h e r e  be a  c h i l d  cus tody  i n v e s t i g a t i o n  
s e r v i c e  a v a i l a b l e  t o  judges o f  t he  Supreme 
Court ,  t h e  Surrogate  Court,  and t he  Family Court.  

( 2 1  That t h e  s e r v i c e  be a t tached  t o  t he  Family 
Court and be s t a f f e d  by q u a l i f i e d  Family 
Court c o u n s e t l o r s .  

(31 That t h e  f unc t i on  of t h e  s e r v i c e  be ,  upon r eques t  
by t he  cour t ,  t o  i n v e s t i g a t e  and r epor t  upon t he  
c ircumstances  o f  t h e  c h i l d ' s  parents  and of t he  
p a r t i e s  c la iming cus tody  o r  acce s s ,  and upon 
t h e i r  s u i t a b i l i t y  t o  have cus tody  or  acce s s .  

( 4 )  That t h e  r e p o r t  o f  t h e  i n v e s t i g a t i o n  and any 
ma te r ia l  t o  be seen by t h e  judge be made 
a v a i l a b t e  t o  t h e  p a r t i e s  be fore  t h e  hearing 
and t h a t  t he  counse l l o r  be a v a i l a b l e  for 
cross-examinat ion.  

( 5 )  That l e g i s l a t i o n  be enacted providing t h a t  

f a )  no a c t i o n  l i e s  aga in s t  

f i l  a  person conduct ing a  chiZd cus tody  i n -  
v e s t i g a t i o n  upon t he  r eques t  of t he  
cour t ,  or 

f i i l  a  person who g i v e s  i n fo rma t ion  t o  a  
person mentioned i n  sub-paragraph ( i l  

for  any th ing  done i n  good f a i t h  i n  the  course 
o f  an  i n v e s t i g a t i o n ,  and t h a t  

b  a  person r e f e r r e d  t o  i n  sub-paragraph ( a l f i l  
may n o t  be compelled t o  d i s c l o s e  t he  i d e n t i t y  
of an  in formant  whose i n fo rma t ion  i s  not  
r e f e r r e d  t o  i n  t he  r epor t  o f  t he  i n v e s t i g a t i o n .  

( 6 1  That t h e  premises occupied by t h e  c o u n s e l l o r s  
providing t he  s e r v i c e  be separate  from the  
premises occupied by t he  cour t .  

(71 That t h e  s e r v i c e  be e s t a b l i s h e d  a t  major 
popu la t ion  c e n t r e s ,  depending upon need, 
and s e rve  smal ler  ptaces from the re .  
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2. Chi ld  Advocate Se rv i ce  and Amicus Curiae 

The c h i l d  custody i n v e s t i g a t i o n  s e r v i c e  goes some way 

t o  p r o t e c t  c h i l d r e n ' s  i n t e r e s t s .  We t h i n k  t h a t  i n  some cases  

it is necessary t o  go f u r t h e r  and t o  provide i n  some way f o r  

t h e  p r o t e c t i o n  of those  i n t e r e s t s  by l e g a l  r e p r e s e n t a t i o n  o r  

by l e g a l  a s s i s t a n c e  f o r  t h e  cou r t .  W e  t h i n k  t h a t  a  d e c i s i o n  

on t h e  Chi ld  Advocate Serv ice  suggested by the  S o c i a l  Se rv i ces  

Committee, which would provide l e g a l  r e p r e s e n t a t i o n ,  should 

be d e f e r r e d  f o r  t h e  t ime being. Our reason  i s  t h a t  we t h i n k  

t h a t  t h e  whole ques t ion  of t h e  p r o t e c t i o n  of c h i l d r e n ' s  r i g h t s  

should be s t u d i e d  thoroughly be fo re  i n s t i t u t i o n a l  arrange- 

ments a r e  made which may prove d i f f i c u l t  t o  change. 

By l e t t e r  dated Apr i l  14 th ,  1977, we recommended t o  t he  

Deputy Attorney General t h a t  t h e  "amicus c u r i a e "  system a s  

it is  descr ibed  i n  our  Working Paper, and a s  it has evolved 

s i n c e  then,  be cont inued f o r  t h e  time being, and t h a t  t he  

At torney General undertake t h e  r e s p o n s i b i l i t y  of funding it 

and making personnel  a v a i l a b l e .  The amicus c u r i a e  i n  t h i s  

con tex t  is a  lawyer appointed by t h e  cou r t  t o  b r ing  t o  t h e  

c o u r t ' s  a t t e n t i o n  the  f a c t s  necessary t o  enable  t he  c o u r t  t o  

p r o t e c t  t h e  i n t e r e s t s  of a  c h i l d .  It is  h i s  func t ion  t o  see 

t h a t  a  proper i n v e s t i g a t i o n  i s  made, and he should accord ing ly  

have access  t o  t h e  c h i l d  custody i n v e s t i g a t i o n  se rv i ce .  H i s  

f unc t ion  is  a l s o  t o  see  what f a c t s  a r e  needed by t h e  c o u r t  

and t o  draw them t o g e t h e r  t o  pu t  before  t he  cour t .  We th ink  

t h a t  it should a l s o  be h i s  func t ion  t o  see  t h a t  evidence 

pu t  forward by anyone c la iming custody i s  p rope r ly  t e s t e d  by 

cross-examination,  though the  lack of c l a r i t y  i n  t h e  powers 

o f  t h e  o f f i c e  has so f a r  had an i n h i b i t i n g  e f f e c t  on t h a t  

func t ion .  The amicus c u r i a e  is  no t ,  however, t he  c h i l d ' s  

lawyer and is  n o t  r equ i r ed  t o  a c t  on t h e  c h i l d ' s  i n s t r u c t i o n s .  

He is a  " f r i e n d  of t h e  c o u r t "  whose func t ion  is  t o  a s s i s t  t h e  

c o u r t  by see ing  that what i s  r equ i r ed  by t h e  c h i l d ' s  i n t e r e s t  

i s  before  it. 
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It i s  impera t ive  t h a t  t h e  "amicus c u r i a e "  system, in- 

cluding custody i n v e s t i g a t i o n  s e r v i c e s ,  be cont inued u n t i l  

d e f i n i t i v e  i n s t i t u t i o n a l  arrangements a r e  made f o r  t he  

p r o t e c t i o n  of c h i l d r e n ' s  r i g h t s ;  indeed, it is q u i t e  poss ib l e  

t h a t  t h a t  system o r  an adap ta t ion  of it may prove the  most 

s a t i s f a c t o r y  s o l u t i o n .  Our let ter  to  t h e  Deputy Attorney 

General  and our  memorandum a t tached  t o  it a r e  reproduced a s  

Appendix C ,  and t h e  s u b j e c t  is d i scussed  i n  them i n  more 

d e t a i l .  

Recommendation # 7  

(11 That t h e  A t torney  General undertake t he  
r e s p o n s i b i l i t y  of providing t he  s e r v i c e s  o f  a  
lawyer t o  a c t  as amicus cur iae  upon appointment 
by a  judge or l oca l  judge o f  t h e  Supreme Court 
or  by a  judge of  t h e  surroga te  cour t .  I t  appears 
t o  u s  t h a t  the  s e r v i c e  may be provided most 
e f f i c i e n t l y  through departmental  s o l i c i t o r s ,  
though it may be more e f f i c i e n t  t o  r e t a i n  p r i va t e  
p r a c t i t i o n e r s  i n  areas  i n  which t h e r e  i s  no 
departmental  s o l i c i t o r  s t a t i o n e d .  We t h i n k ,  
t h a t  t he  work w i l l  be b e t t e r  done i f  it i s  
concentrated  i n  t h e  hands of a s  few lawyers 
as pos s ib l e  so t h a t  those  who do it w i l l  q u i c k l y  
acquire  exper ience  and s e n s i t i v i t y  t o  the  needs 
o f  the  procedure and those  invo lved  i n  it. 
Prov i s ion  should a l s o  be made, however, f o r  an 
occasional  case i n  which t he  c o u r t ' s  view i s  
t h a t  the  q u a l i f i c a t i o n s  o f  a  p a r t i c u l a r  p r i va t e  
p r a c t i t i o n e r  are  requ i red  i n  a  p a r t i c u l a r  case .  

( 2 1  That the  A t torney  General provide or arrange for 
such s o c i a l ,  psycho log ica l  and s o c i o l o g i c a l  
s e r v i c e s  a s  t h e  amicus cur iae  may proper ly  r e q u i r e .  
Counse l lors  a t tached  t o  t he  Family Court,  where 
a v a i l a b l e ,  are an obvious source o f  s o c i a l  
s e r v i c e s ,  and t h e r e  i s  a  u n i t  of c o u n s e l l o r s  i n  
the  Edmonton Family Court which provides such 
s e r v i c e s .  The Child Guidance C l i n i c s  seem t o  us  
t o  be an obvious  source of p s y c h i a t r i c  s e r v i c e s .  
However, where s e r v i c e s  are provided f o r  by 
persons i n  government s e r v i c e  it should be as part  
o f  t h e i r  d u t i e s  and no t  a s  spec ia l  a d d i t i o n a l  
s e r v i c e s  provided by them persona l ly  i n  t h e i r  own 



t ime .  I f  speciaZ budgetary arrangements are 
necessary  so t h a t  t h e  s e r v i c e s  o f  persons employed 
by o t h e r  departments  o f  government can be made 
avaiZabZe wi thou t  r equ i r i ng  persona2 s a c r i f i c e  or 
i n t e r f e r i n g  w i t h  t h e i r  own d u t i e s ,  we t h i n k  
t h a t  such arrangements shouZd be made. 

1 3 )  That t he  amicus cur iae  adv i s e  t he  court  of c o s t s  
incurred  s o t  t h e  cour t  w i Z Z  be abZe t o  
e x e r c i s e  i t s  d i s c r e t i o n  a s  t o  c o s t s  i n  the  t i g h t  
o f  t h a t  i n fo rma t ion .  

1 4 )  That budgetary p rov i s i on  be made for t he  p rov i s i on  
o f  aZZ s e r v i c e s .  

1 5 )  That t he se  recommendations be car r i ed  ou t  on an 
i n t e r i m  b a s i s  pending a  genera2 s tudy  o f  t h e  
p r o t e c t i o n  o f  c h i Z d r e n r s  r i g h t s .  

VII 

LEGAL SERVICES 

1. Prosecution Process: Juveni le  Delinquency and Child 
Welfare 

The repor t  of t h e  Soc ia l  Services  C o m m i t t e e  makes recom- 

mendations with regard t o  t h e  "Prosecution Process" in juveni le  

delinquency and c h i l d  welfare  matters. Since our Report 

does no t  dea l  with those mat ters  genera l ly ,  we w i l l  not 

d e a l  with the  prosecut ion process i n  r e l a t i o n  t o  them. 

2. Presenta t ion  of cases  

1. Supreme Court 

Divorce mat ters  are d e a l t  with a s  adversary matters in 
t h e  Supreme Court. The p e t i t i o n e r  is  usual ly ,  though not 

necessar i ly ,  represented by a lawyer re ta ined  p r i v a t e l y  o r  by 

t h e  Legal Aid Society,  who presents  the  case. The same is 

t r u e  with n u l l i t y  mat ters  and j u d i c i a l  separat ions.  W e  do 

n o t  suggest a change. 
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2. Family Court  

One o r  bo th  spouses may have l e g a l  a s s i s t a n c e  in  a 

custody o r  suppor t  ma t t e r  i n  t h e  Family Court. That is not  

t h e  r u l e ,  however, and t h e  l a c k  of someone t o  p r e s e n t  t he  

ca se  g i v e s  rise t o  a problem. Few a p p l i c a n t s  have the  s k i l l ,  

knowledge and temperament t o  p r e s e n t  t h e i r  own cases.  The 

judge o f t e n  must t a k e  charge of a ca se  and e l i c i t  t h e  evidence 

under an i n q u i s i t o r i a l  procedure. That must, we t h ink ,  

i n e v i t a b l y  c r e a t e  an  appearance in many cases  t h a t  the  c o u r t  

i s  on one s i d e  o r  o t h e r ,  u sua l ly ,  i n  suppor t  ma t t e r s ,  on t h a t  

of t h e  a p p l i c a n t  wife. I f  t h e  j u d i c i a l  system is t o  command 

r e s p e c t ,  t h a t  s o r t  of  appearance must be avoided. 

I f  bo th  s i d e s  are represen ted  by lawyers t he  problem 

does  n o t  a r i s e .  W e  would l i k e  to  see t h a t  s i t u a t i o n ,  but  it 

does  n o t  appear p r a c t i c a l  t o  expec t  t h e  ma jo r i t y  of l i t i g a n t s  

i n  Family Court t o  p rov ide  t h e i r  own lawyers o r  t o  expec t  

s o c i e t y ,  through t h e  government, to  provide lawyers f o r  t h e m .  

I f  t h e  a p p l i c a n t  a lone is represen ted  t h e r e  is someone t o  

p r e s e n t  t h e  case ,  though o t h e r  problems may a r i s e ,  and we 

understand t h a t  it i s  t h e  government's i n t e n t i o n  t o  be  rep- 

r e s e n t e d  by lawyers i n  c a s e s  i n  which s o c i a l  al lowances a r e  

being paid .  That l eaves  ca ses  i n  which the  a p p l i c a n t  is no t  

i n  r e c e i p t  of a s o c i a l  al lowance and has no lawyer. 

What can be done? One s o l u t i o n  would be t o  have a 

m e m b e r  of  t h e  c o u r t  s t a f f  p r e s e n t  t o  ask t h e  ques t ions  needed 

t o  e l i c i t  t h e  bas i c  in format ion  from both s i d e s ,  l e av ing  them 

both  f r e e  t o  t e l l  t h e i r  s t o r i e s  and t o  cross-examine. The 

ques t ions  asked would fo l low a p re sc r ibed  r o u t i n e  and it 

might w e l l  be t h a t  t h e  judge m u l d  s t i l l  have to t ake  more 

p a r t  than he would i n  another  cour t .  I t  does no t  seem 

p r a c t i c a l  t o  suggest  t h a t  t h e r e  be a lawyer on t h e  premises 
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t o  perform t h e  func t ion .  The best t h a t  we can suggest  i s  

t h a t  some member of t h e  s o c i a l  s e r v i c e  s t a f f  r e c e i v e  s p e c i a l  

t r a i n i n g  f o r  t h e  func t ion ,  and t h a t  one of them who has 

n o t  been involved prev ious ly  i n  t h e  p a r t i c u l a r  case  perform 

it. W e  pu t  f o r t h  t h i s  proposal  wi th  much d i f f i d e n c e ,  a s  it 

sugges t s  imposing upon s o c i a l  workers a  func t ion  which may 

be d i f f i c u l t  t o  understand and is f o r e i g n  t o  t h e i r  normal 

t r a i n i n g ,  and we do so only  because it seems t o  us  t h a t  t h e r e  

i s  a  r e a l  d i f f i c u l t y  t o  which no b e t t e r  s o l u t i o n  p re sen t s  

i t s e l f .  I t  would be d e s i r a b l e  t o  e n t e r  upon it only a f t e r  

c a r e f u l  p repa ra t ion  and on an exper imental  bas i s .  

Recommendation # 8  

( 1 )  That where t h e  app l i can t  i s  no t  Zegally  
represen ted  a  member of the  s o c i a l  s e r v i c e  
s t a f f  be present  t o  a s s i s t  t h e  cour t .  

( 2 )  That h i s  func t ion  be t o  e l i c i t  bas ic  i n fo rma t ion  
from t h e  p a r t i e s  a s  t o  t h e  f a c t s  necessary  for 
t he  c o u r t ' s  d e c i s i o n .  

1 3 )  That nothing i n  t h i s  recommendation a f f e c t  
t he  r i g h t s  o f  t h e  p a r t i e s  t o  adduce evidence 
and cross-examine or t o  be represen ted  by 
counse 2 .  

3 .  Duty Counsel 

I t  is  on ly  necessary t o  look a t  t h e  p re sen t  system 

from t h e  respondent ' s  p o i n t  of  view t o  see t h a t  it is l i k e l y  

t o  appear t o  him t o  be b iased  a g a i n s t  him. An i n t a k e  worker 

informs and a s s i s t s  t h e  app l i can t .  Someone a s soc i a t ed  wi th  

t h e  c o u r t  system se rves  him wi th  process.  I n  c o u r t ,  un less  

he  has  a  lawyer it i s  l i k e l y  t o  appear t o  him t h a t  the  

f u n c t i o n  of everyone p re sen t ,  inc lud ing  the  judge, is 

adverse  t o  him. To t h e  e x t e n t  t h a t  t h e r e  is an enforcement 

o r  c o l l e c t i o n  func t ion ,  t h a t  i s  c l e a r l y  d i r e c t e d  a g a i n s t  

him. H e  is l i k e l y  t o  s t a r t  wi th  nega t ive  views of t he  
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process which w i l l  be re inforced  by these  appearances and by 

f e e l i n g s  of confusion and f u t i l i t y ,  

The reason f o r  t h e  development of t h e  in take  s e r v i c e  

was t h a t  many app l i can t s  do no t  know what t h e i r  r i g h t s  and 

ob l iga t ions  a r e  and do no t  understand the cour t  system. That 

a p p l i e s  t o  respondents, though probably t o  a lesser ex ten t ,  

and it app l i e s  t o  them whether they come i n t o  contac t  with 

t h e  c o u r t  system through t h e i r  own v o l i t i o n  o r  by being 

required t o  appear under sanction. 

W e  th ink t h a t  r e spec t  f o r  law and the cour t  system is 

among t h e  important ob jec t ives  which should not be overlooked 

i n  s e t t i n g  up cour t  serv ices .  So i s  the  p ro tec t ion  of the  

r i g h t s  of a l l  persons before  the  cour t ,  including respondents. 

Some machinery should be set up t o  ensure f a i r n e s s  and the  

appearance of f a i r n e s s .  

For the  month of January, 1977, the se rv ices  of a lawyer 

w e r e  made ava i l ab le  t o  respondents ( a s  w e l l  a s  a p p l i c a n t s )  i n  

support  mat te rs  i n  the  Edmonton Family Court. The lawyer 's  

experience tended t o  confirm a need f o r  such services .  F i r s t l y ,  

respondents o f t en  need help i n  understanding and a s s e r t i n g  

t h e i r  l e g a l  r i g h t s ,  a s  do appl icants .  Secondly, a s u b s t a n t i a l  

number of respondents whom he spoke t o  f e l t  t h a t  the  court  and 

a l l  i ts  se rv ices  were on t h e  s ide  of app l i can t s  and t h a t  the 

respondents m u l d  the re fo re  not  ge t  j u s t i c e ,  an appearance 

which, however unfounded it may be, militates agains t  respect  

f o r  the  l e g a l  system. Thirdly,  he found t h a t  i n  many cases  

respondents who were properly advised agreed t o  reasonable 

payments so t h a t  unnecessary d i spu tes  were avoided. F ina l ly  

he found t h a t  he could organize the  respondent 's  information 

and thus  save cour t  t i m e .  The experiment does not appear t o  

have been c a r r i e d  on long enough o r  broadly enough t o  

j u s t i f y  t h e  making of f i n a l  conclusions but  it does appear 
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t o  u s  t o  be s u f f i c i e n t  t o  j u s t i f y  f u r t h e r  experiments. 

A permanent s e r v i c e  along t h e  l i n e s  of t h e  r ecen t  

experiment we have mentioned above would g ive  rise t o  problems. 

One i s  expense. The second is t h e  appearance of c o n f l i c t  i n  

t h e  p o s i t i o n  of a government lawyer i f  he must adv ise  a 

respondent from whom t h e  government is t r y i n g  t o  c o l l e c t  money. 

These c o n s i d e r a t i o n s  sugges t  t h a t  t h e  most p r a c t i c a l  method 

of p rov id ing  some advice  and a s s i s t a n c e  would be through t h e  

du ty  counsel  system. Duty counsel  a r e  a l r eady  a v a i l a b l e  i n  t h e  

J u v e n i l e  Courts  i n  Edmonton and Calgary and it would appear 

t h a t  t h e  most s a t i s f a c t o r y  way t o  proceed would be t o  

n e g o t i a t e  wi th  t h e  Legal Aid Soc ie ty  of Alber ta  t o  see how 

t h a t  s e r v i c e  could be extended t o  t h e  Family Court i t s e l f  on 

an exper imental  b a s i s  w i th  a view t o  extending it t o  t h e  e x t e n t  

t h a t  it proves p r a c t i c a l  and va luab le .  W e  t h ink  t h a t  duty 

counsel  should be a v a i l a b l e  t o  respondents  when a p p l i c a t i o n s  

f o r  support  o r  enforcement of support  o r d e r s  a r e  being made 

and t h a t  h i s  func t ion  should be restricted t o  i n t e rv i ews  

w i t h  respondents  t o  advise  them of t h e i r  r i g h t s  and o b l i g a t i o n s .  

During an in t e rv i ew duty  counse l  might help  a respondent t o  

f i l l  o u t  a f i n a n c i a l  informat ion form t o  f i l e  wi th  t h e  cour t .  

I f  a respondent,  upon being advised of h i s  r i g h t s ,  i s  

disposed t o  make an o f f e r  of  payment, duty counsel  might a l s o  

adv i se  him a s  t o  how t o  pu t  it forward. H e  would a l s o  i n  a 

proper  ca se  advise  a respondent t o  consu l t  a lawyer. Duty 

counse l  should n o t  appear i n  c o u r t  f o r  t h e  respondent.  

Recommendation #9 

(1) That arrangements be made w i th  t he  Legal 
Aid S o c i e t y  o f  A lber ta  t o  provide duty  
counse Z i n  support  and enforcement ma t t e r s  
i n  t h e  Family Court.  

( 2 1  That the  f unc t i on  o f  duty counsel  be t o  
i n t e r v i e w  responden ts ,  adv i se  them o f  t h e i r  



l e g a l  r i g h t s  and o b l i g a t i o n s ,  a s s i s t  them 
i n  complet ing f i n a n c i a l  in format ion  forms, 
adv i s e  them t o  o b t a i n  l ega l  a s s i s t a n c e  when 
d e s i r a b l e ,  and adv i s e  them how t o  put 
forward proposals  when they  are disposed 
t o  do so. 

( 3 )  That duty  counsel  be made a v a i l a b l e  on an 
experimentaZ b a s i s  and be extended on ly  as 
h i s  s e r v i c e s  prove p r a c t i c a l  and va luab l e .  

4 .  Legal adv ice  f o r  Family Court Serv ices  

The S o c i a l  S e r v i c e s  Committee recommended (Appendix B, 

p. 69)  t h a t  a  s t a f f  lawyer s e r v i c e  be a v a i l a b l e  t o  provide 

l e g a l  informat ion and advice  t o  s o c i a l  s e r v i c e  personnel .  

It a l s o  recommended t h a t  t h e  s e r v i c e  be r e spons ib l e  f o r  t he  

in -se rv ice  l e g a l  t r a i n i n g  of t he  s t a f f  of t he  In t ake ,  

Negot ia t ion,  Enforcement and Prosecut ion Serv ices .  W e  agree  

w i th  those  recommendations. The s e r v i c e  can be provided by 

a s o l i c i t o r  a t t ached  t o  a Family Court o r  by a s o l i c i t o r  in 

t h e  Department of t h e  Attorney General des ignated f o r  t he  

purpose. Con t inu i ty  w i l l  be important ,  and access  should 

be easy. 

Recommendation #10 

(1) That a  s t a f f  lawyer s e r v i c e  be provided e i t h e r  
by a  lawyer a t tached  t o  t h e  Family Court or 
by a  lawyer i n  t he  At torney-General ' s  Department 
des igna ted  f o r  t he  purpose, w i t h  c o n t i n u i t y  and 
easy access .  

( 2 )  That the  f u n c t i o n  o f  t he  s e r v i c e  be 

( a )  t o  provide  genera Z Zega Z i n  format ion 
and adv ice  t o  Family Court uorkers .  

f b )  t o  assume r e s p o n s i b i l i t y  f o r  i n -  
s e r v i c e  l ega l  t r a i n i n g  of t he  s t a f f  
o f  t he  Family Court Se rv i ce s ,  i n c l u d i n g  
t h e  m a t t e r s  r e f e r r e d  t o  i n  Recommendation 
# 2 .  



V I I I  

THE ENFORCEMENT PROCESS 

Since receiving the  repor t  of the Social Services 

Committee we have given a g r e a t  deal  of thought t o  the  

process by which, in  p a r t i c u l a r  cases,  the support obl iga t ion  

i s  quant i f ied  and the  award col lected.  W e  think t h a t  the 

present  system does not work a s  it should, and it may not 

be too  strong t o  use the  word " fa i lu re"  a s  the  C o r m n i t t e e  

does. W e  do not  think,  however, t h a t  the f a i l u r e  should be 

described a s  a f a i l u r e  of the  Family Court, because the 

Family Court has had t o  work within the confines of an 

inadequate system. 

Apart from t h a t  comment we agree general ly with the  

Socia l  Services Committee's recommendations with regard to  

t he  enforcement process. W e  have thought it des i rab le ,  

however, t o  dea l  with the  enforcement process i n  our Report 

827, Matrimonial Support, because we think t h a t  it would be 

b e t t e r  t o  consider what the  Social  Services Committee has 

sa id  on t he  subjec t ,  a s  w e l l  a s  the add i t iona l  thinking t h a t  

has gone i n t o  the  subjec t ,  i n  the  context of enforcement 

general ly ra the r  than i n  the  context of the soc i a l  services  

attached t o  t he  Family Court. 

The Socia l  Services Committee repor t  contains an analys is  

of the  s k i l l s  and qua l i f i c a t i ons  which Family Court counsel lors  

should have. We have no way of evaluating the analysis ,  and 

accordingly can only pass it on a s  advice tendered by a group 

i n  whom we have confidence. 



X 

CONCLUSION AND RECOMMENDATIONS 

It seems t o  us t h a t  a c l ea r  case has been made out f o r  

t he  a v a i l a b i l i t y  of spec i f i c  soc i a l  and l ega l  services  t o  a 

cour t  which deals  with d isputes  involving husbands, wives, and 

chi ldren.  An intake service  i s  necessary t o  enable unrep- 

resented persons t o  make informed decisions a s  t o  whether o r  

not  t o  en te r  the  system o r  g e t  ass is tance  elsewhere. A 

negot ia t ion  o r  conc i l i a t ion  service  is necessary t o  keep the 

s o c i a l  damage from marriage breakdown a s  low a s  possible ,  and 

t o  provide an a l t e r n a t i v e  means of s e t t l i n g  t h e i r  d isputes  fo r  

those who want it. An inves t iga t ion  service and some form of 

protec t ion  of ch i ld ren ' s  i n t e r e s t s  a r e  necessary t o  enable the 

cour t  t o  make provision f o r  the  proper care and upbringing of 

the  chi ldren of parents  who a r e  i n  conf l i c t .  Some mechanism 

which w i l l  see t h a t  proper support is  awarded and paid is 

necessary t o  ensure t h a t  spouses bear t h e i r  proper respon- 

s i b i l i t y  f o r  the  support of each other  and of t h e i r  children. 

W e  therefore  recommend t h a t  soc ia l  and l ega l  services  

be made avai lable  i n  accordance with t h i s  Report. Some 

matters  d e a l t  with i n  t he  Social  Services Committee's Report 

a r e  not dea l t  with i n  it, and t h a t  repor t  is ava i l ab le  a s  a 

source of suggestions about them. 
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APPENDIX A 

SUMMARY OF RECOMMENDATIONS 

(1) That t h e  need for spec ia l  s e r v i c e s  i n  family 
law d i s p u t e s  be formally recognized.  

( 2 )  That general  agreement be reached i n  accordance 
w i t h  t h i s  Report ,  upon 

( a )  t he  purpose and pa t t e rn  o f  t h e  s e r v i c e s ,  

( b )  the  des ign  o f  s e r v i c e s  w i t h  a  view t o  
making them a v a i l a b l e  as far a s  p rac t i cab l e  
throughout  t he  province,  and 

( c )  t he  o rgan i za t i on  and a d m i n i s t r a t i o n  o f  the  
s e r v i c e s  so t h a t  t h e i r  f unc t i ons  may be 
performed i n  a  c o n s i s t e n t  manner and i n  
accordance w i t h  a  c o n s i s t e n t  po l i c y .  

( 3 )  That upon t he  e s tab l i shmen t  o f  a  u n i f i e d  family 
cour t  t h e  s e r v i c e s  be reviewed t o  adapt them t o  
t he  s t r u c t u r e  of t h a t  c o u r t .  

(1) That t h e  j u d i c i a l  f u n c t i o n  and the  s o c i a l  
s e r v i c e  f unc t i ons  should be kep t  separate  and 
t h a t  t he  j ud i c ia ry  should not  be expected  t o  
superv i s e  or p a r t i c i p a t e  i n  t h e  a d m i n i s t r a t i o n  
o f  t h e  s e r v i c e s .  

( 2 )  That t h e  Attorney-General  ' s  Department i n  con- 
s u l t a t i o n  w i t h  t h e  j ud i c ia ry  take  s t e p s  t o  make 
a v a i l a b l e  t o  t h e  j u d i c i a r y  i n fo rma t ion  about 
t he  na ture  o f  t h e  s e r v i c e s  a v a i l a b l e  t o  them 
and t o  l i t i g a n t s  and about  t he  e x t e n t  t o  which 
t h e  s e r v i c e s  can be u s e f u l .  

( 3 )  That t he  Attorney-General  ' s  Department provide for 
t hose  i n v o l v e d  i n  t h e  s o c i a l  s e r v i c e s  educa t i on  
i n  t h e  r e s p e c t i v e  f unc t i ons  o f  t h e  j ud i c ia ry  and 
of  t h e  s e r v i c e s .  
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Recommendation # 3  ( p .  11-12) 

( 1 )  That t he  d i f f e r e n t  f unc t i ons  o f  t h e  fami ly  law 
c o u r t  s e r v i c e s  be s epara t e l y  conceived and 
i d e n t i f i e d .  

(2 )  That t he  s e r v i c e s  be g iven a  form o f  o rgan i za t i on  
which w i l l  ensure a  common unders tanding o f  
purpose and f u n c t i o n ,  and which w i l l  ensure 
co-ord ina t ion  o f  a  s e r v i c e  throughout  the  province 
and of  d i f f e r e n t  s e r v i c e s  i n  t he  same part  of t he  
province.  

( 3 1  That a l l  fami ly  law s e r v i c e s  provided for i n  t h i s  
Report be t h e  r e s p o n s i b i l i t y  of one department 
o f  t h e  government. 

( 4 )  That  t h e  r e spons ib ze  department be t he  Department 
o f  t h e  Attorney-General .  

Recommendation # 4  (pp. 14-15) 

( 1 )  That t h e r e  be an i n t a k e  s e r v i c e  a t tached  t o  
t he  Family Court .  

1 2 )  That t h e  s e r v i c e  be provided by q u a l i f i e d  Family 
Court counselZors  who should be f a m i l i a r  w i t h  
counse l l i ng  s e r v i c e s  a t tached t o  t he  c o u r t s  and 
i n  t he  community and who should have access  t o  general  
l ega l  i n fo rma t ion  from lawyers a t tached  t o  t he  
cour t  or  i n  t h e  At torney-General ' s  Department. 

( 3 )  That t he  s e r v i c e s  o f  t he  i n t a k e  s e r v i c e  be 
a v a i l a b l e  t o  a l l  Z i t i g a n t s ,  whether appz i can t s  
or responden ts ,  and 

( a )  t h a t  it provide  in format ion  about t he  var ious  
cour se s  o f  a c t i o n  open t o  t he  p a r t i e s ,  
i n c  lud ing  legaZ proceedings,  counse l l i n g ,  
and agreement,  

( b )  t h a t  it be prepared t o  i n t e r v i e w  bo th  
p a r t i e s  t o  see whether t he re  i s  a  sub- 
s t a n t i a l  d i s p u t e  and whether they  w i l l  
accept  a  r e f e r e n c e  t o  a  community or cour t  
counse Z l i n g  agency, 

( c )  t h a t ,  where appropr ia te ,  it r e f e r  t he  p a r t i e s  
or  e i t h e r  o f  them t o  a  community or cour t  
counse l l i ng  agency or f o r  l e g a l  adv i ce ,  
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Id )  t h a t  where an app l i can t  dec ides  t o  apply  f o r  
cus tody  or maintenance by summary procedure it 

(i) a s s i s t  t he  app l i can t  t o  complete t he  
necessary  forms and put t he  a p p l i c a n t ' s  
f i n a n c i a l  and o ther  i n fo rma t ion  i n t o  
r equ i r ed  form, 

(ii) arrange s e rv i ce  o f  the  n o t i c e  and 
support ing  ma te r ia l ,  and 

(iii) arrange a  t ime and place for the  
hear ing,  and 

( e l  t h a t  it a s s i s t  a  respondent  t o  complete t he  
necessary  forms and t o  put h i s  f i n a n c i a l  
i n fo rma t ion  i n t o  required form. 

( 4 )  That t he  premises o f  t he  i n t a k e  s e r v i c e  be 
i n  t h e  same bu i l d ing  a s  t h e  cour t  premises,  but be 
somewhat separate  from them. 

(5) That t he  i n f o r m a t i o n  given t o  an i n t a k e  worker, o the r  
than t h a t  contained i n  forms prepared for the  
c o u r t ,  be a b s o l u t e l y  p r i v i l eged  i n  cour t  and t h a t  
i t s  secrecy  be preserved,  even from the  i n v e s t i g a -  
t i o n  s e r v i c e .  

( 6 )  That where populat ion  and volume of cases  do not  
j u s t i f y  t h e  maintenance of a  f u l l - t i m e  cour t  
worker, t h e  r e s p o n s i b l e  m i n i s t e r  n e g o t i a t e  for the  
p rov i s i on  o f  t he  s e r v i c e  by probat ion o f f i c e r s  o f  
t h e  S o l i c i t o r  General ' s  Department or a l t e r n a t i v e l y  
by l o c a l  o f f i c e s  o f  t h e  Department o f  Soc ia l  Se rv i ce s  
and Community Rea l th  or by t he  s t a f f  of t he  c l e r k s  o f  
t h e  Family Court ,  but  t h a t  a l l  p rac t i cab l e  s t e p s  
be t aken  t o  see t h a t  such ~ Z t e r n a t i v e  arrangements 
f u n c t i o n  i n  accordance w i t h  t h e  general  po l i cy  o f  
the  i n t a k e  s e r v i c e .  



~ecommendation # 5  (pp. 18-19) 

11) That  t h e r e  be a  n e g o t i a t i o n  or  c o n c i l i a t i o n  
s e r v i c e  a t t ached  t o  t h e  Family Court and a v a i l a b l e  t o  
l i t i g a n t s  or  p o t e n t i a l  l i t i g a n t s  i n  t h a t  c o u r t  and 
i n  t h e  Supreme Court .  

1 2 )  That  t h e  s e r v i c e  be provided by q u a l i f i e d  Family 
Court counse l l o r s .  

131 That  t h e  f u n c t i o n  o f  t h e  n e g o t i a t i o n  o r  
c o n c i l i a t i o n  s e r v i c e  be 

f a )  t o  a s s i s t  a  couple t o  dec ide  whether or 
n o t  t hey  should be r e c o n c i l e d ,  

f b )  t o  a s s i s t  t he  couple t o  minimize  t h e  
e f f e c t s  o f  t he  breakdown o f  t h e i r  
r e l a t i o n s h i p  upon themse lves  and t h e i r  
c h i l d r e n ,  and 

( c )  t o  a s s i s t  t h e  couple t o  come t o  agreement 
on s p e c i f i c  problems such a s  cus tody  and 
maintenance. 

1 4 )  That  t h e  s e r v i c e  be maintained i n  Edmonton and 
Calgary and o t h e r  popu la t ion  c e n t r e s  i n  
which t h e  volume o f  ca se s  j u s t i f i e s  i t ,  and 
t h a t  where p rac t i cab l e  i t  be made a v a i l a b l e  
e lsewhere  i n  t h e  province  from t h e s e  c e n t r e s .  

1 5 )  That  t h e  use  of t h e  s e r v i c e  be vo lun ta ry ,  b u t  
t h a t  t h e  c o u r t s  remain f r e e  t o  adjourn 
ma t t e r s  a t  any t ime  i n  order  t o  g i v e  t h e  
p a r t i e s  an oppor tun i t y  t o  engage i n  n e g o t i a t i o n  
or  conc i  l i a t i o n .  

1 6 )  That  i n fo rma t ion  given t o  a  c o u n s e l l o r  engaged 
i n  t h e  n e g o t i a t i o n  or c o n c i z i a t i o n  process  be 
a b s o l u t e l y  p r i v i l e g e d  and t h a t  secrecy  be preserved 
except  w i t h  t h e  consen t  o f  t h e  husband or w i f e  who 
prov ides  t h e  i n fo rma t ion .  



Recommendation #6 ( P -  2 2 )  

( 1 )  That t h e r e  be a  c h i l d  cus tody  i n v e s t i g a t i o n  
s e r v i c e  a v a i l a b l e  t o  judges o f  t he  Supreme 
Court ,  t h e  Surrogate  Court ,  and t h e  Family Court .  

1 2 )  That t h e  s e r v i c e  be a t tached  t o  t h e  Family 
Court and be s t a f f e d  by q u a l i f i e d  FamiZy 
Court c o u n s e l l o r s .  

131 That  t h e  f u n c t i o n  o f  t h e  s e r v i c e  be, upon r e q u e s t  
by t h e  c o u r t ,  t o  i n v e s t i g a t e  and r e p o r t  upon the  
c i rcums tances  o f  t he  c h i l d ' s  paren t s  and o f  t he  
p a r t i e s  c la iming  cus tody  or acce s s ,  and upon t h e i r  
s u i t a b i l i t y  t o  have cus tody  o r  acce s s .  

( 4 )  That  the  r e p o r t  o f  t h e  i n v e s t i g a t i o n  and any 
ma te r ia l  t o  be seen by t h e  judge be made 
a v a i l a b l e  t o  t h e  p a r t i e s  be fo re  t h e  hearing 
and t h a t  t h e  counseZZor be a v a i l a b l e  f o r  
cross -examina t ion .  

(5) That Z e g i s l a t i o n  be enacted  prov id ing  t h a t  

f a )  no a c t i o n  l i e s  aga in s t  

f i )  a  person conduct ing a  c h i l d  cus tody  i n -  
v e s t i g a t i o n  upon t h e  r e q u e s t  of t h e  
c o u r t ,  or  

f i i)  a  person who g i v e s  i n f o r m a t i o n  t o  a  
person mentioned i n  sub-paragraph f i l  

for  anything done i n  good f a i t h  i n  t h e  course  
of an i n v e s t i g a t i o n ,  and t h a t  

lb l  a  person r e f e r r e d  t o  i n  sub-paragraph l a l f i l  
may n o t  be compeZZed t o  d i s c l o s e  t h e  i d e n t i t y  
o f  an in formant  whose i n fo rma t ion  i s  n o t  
r e f e r r e d  t o  i n  t h e  r e p o r t  o f  t h e  i n v e s t i g a t i o n  

1 6 )  That  t h e  premises occupied by t h e  c o u n s e l l o r s  
providing t h e  s e r v i c e  be separa te  from t h e  
premises occupied by t he  c o u r t .  

( 7 1  That t h e  s e r v i c e  be e s t a b l i s h e d  a t  major 
popu la t ion  c e n t r e s ,  depending upon need, 
and s e rve  smal ler  p laces  from t h e r e .  
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~ecomrnendation # 7  (pp. 2 4 - 2 5 )  

( I )  Tha t  t h e  A t t o r n e y  Genera l  u n d e r t a k e  t h e  
r e s p o n s i b i l i t y  o f  p r o v i d i n g  t h e  s e r v i c e s  o f  a  
lawyer  t o  a c t  a s  amicus  c u r i a e  upon a p p o i n t m e n t  
by a  judge  o r  l o c a l  judge o f  t h e  Supreme Cour t  
o r  by a  judge o f  t h e  S u r r o g a t e  Cour t .  I t  appear s  
t o  u s  t h a t  t h e  s e r v i c e  may be p r o v i d e d  mos t  
e f f i c i e n t l y  t h r o u g h  d e p a r t m e n t a l  s o l i c i t o r s ,  
t hough  it may be more e f f i c i e n t  t o  r e t a i n  p r i v a t e  
p r a c t i t i o n e r s  i n  a r e a s  i n  wh ich  t h e r e  i s  no 
d e p a r t m e n t a l  s o Z i c i t o r  s t a t i o n e d .  We t h i n k ,  
t h a t  t h e  work w i l Z  be b e t t e r  done i f  i t  i s  
c o n c e n t r a t e d  i n  t h e  hands o f  a s  few l a w y e r s  
a s  p o s s i b l e  so  t h a t  t h o s e  who do i t  w i l l  q u i c k l y  
a c q u i r e  e s p e r i e n c e  and s e n s i t i v i t y  t o  t h e  n e e d s  
o f  t h e  p rocedure  and t h o s e  i n v o l v e d  i n  i t .  
P r o v i s i o n  s h o u l d  a l s o  be made, however ,  f o r  an  
o c c a s i o n a l  c a s e  i n  wh ich  t h e  c o u r t ' s  v i e w  i s  
t h a t  t h e  q u a l i f i c a t i o n s  o f  a  p a r t i c u l a r  
p r i v a t e  p r a c t i t i o n e r  a r e  r e q u i r e d  i n  a  p a r t i c u Z a r  
c a s e .  

( 2 )  Tha t  t h e  A t t o r n e y  Genera l  p r o v i d e  o r  a r r a n g e  f o r  
s u c h  s o c i a l ,  p s y c h o l o g i c a l  and s o c i o l o g i c a l  
s e r v i c e s  a s  t h e  amicus  c u r i a e  may p r o p e r l y  r e q u i r e .  
C o u n s e l l o r s  a t t a c h e d  t o  t h e  Family  C o u r t ,  where  
a v a i l a b l e ,  a r e  an o b v i o u s  s o u r c e  o f  s o c i a l  
s e r v i c e s ,  and t h e r e  i s  a  u n i t  o f  c o u n s e l l o r s  i n  
t h e  Edmonton FamiZy Cour t  wh ich  p r o v i d e s  such  
s e r v i c e s .  The C h i l d  Guidance C l i n i c s  seem t o  us  
t o  be an o b v i o u s  s o u r c e  o f  p s y c h i a t r i c  s e r v i c e s .  
However, where s e r v i c e s  a r e  p r o v i d e d  f o r  by 
p e r s o n s  i n  government  s e r v i c e  i t  s h o u l d  be a s  p a r t  
o f  t h e i r  d u t i e s  and n o t  a s  s p e c i a l  a d d i t i o n a l  
s e r v i c e s  p r o v i d e d  by them p e r s o n a l l y  i n  t h e i r  own 
t i m e .  I f  s p e c i a l  b u d g e t a r y  a r rangemen t s  a r e  
n e c e s s a r y  s o  t h a t  t h e  s e r v i c e s  o f  p e r s o n s  employed 
by o t h e r  d e p a r t m e n t s  o f  government  can  be  made 
a v a i l a b l e  w i t h o u t  r e q u i r i n g  p e r s o n a l  s a c r i f i c e  o r  
i n t e r f e r i n g  w i t h  t h e i r  own d u t i e s ,  we t h i n k  
t h a t  s u c h  a r rangemen t s  s h o u l d  be  made. 

( 3 )  T h a t  t h e  amicus  c u r i a e  a d v i s e  t h e  c o u r t  o f  c o s t s  
i n c u r r e d  s o  t h a t  t h e  c o u r t  w i l l  be  a b l e  t o  
e x e r c i s e  i t s  d i s c r e t i o n  a s  t o  c o s t s  i n  t h e  l i g h t  
o f  t h a t  i n f o r m a t i o n .  

( 4 )  T h a t  b u d g e t a r y  p r o v i s i o n  be made f o r  t h e  p r o v i s i o n  
o f  a l l  s e r v i c e s .  

( 5 1  T h a t  t h e s e  recommendat ions  be c a r r i e d  o u t  on an 
i n t e r i m  b a s i s  pending a  g e n e r a l  s t u d y  o f  t h e  
p r o t e c t i o n  o f  c h i l d r e n ' s  r i g h t s .  
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Recommendation # 8  (p. 2 7 )  

( 1 )  That where t h e  app l i can t  i s  n o t  Legally  
represen ted  a  member o f  t h e  soc ia l  s e r v i c e  s t a f f  
be presen t  t o  a s s i s t  the  cour t .  

( 2 )  That h i s  f unc t i on  be t o  e l i c i t  b a s i c  i n fo rma t ion  
from the  p a r t i e s  a s  t o  t h e  f a c t s  necessary  for 
t he  c o u r t ' s  d e c i s i o n .  

1 3 )  That nothing i n  t h i s  recommendation a f f e c t  
t h e  r i g h t s  of t he  p a r t i e s  t o  adduce ev idence  
and cross-examine or t o  be represen ted  by counse l .  

(1) That arrangements be made w i th  t he  Legal 
Aid S o c i e t y  o f  A lber ta  t o  provide duty  
counse Z i n  support  and enforcement ma t t e r s  
i n  t he  Family Court.  

( 2 )  That t he  f u n c t i o n  of duty  counsel  be t o  
i n t e r v i e w  responden ts ,  adv i s e  them of t h e i r  
Zega l r i g h t s  and o b t i g a t i o n s ,  a s s i s t  them 
i n  comple t ing  f i n a n c i a l  i n fo rma t ion  forms, 
adv i se  them t o  ob ta in  l e g a l  a s s i s t a n c e  when 
d e s i r a b l e ,  and adv i s e  them how t o  p u t  
forward proposals  when t hey  are disposed 
t o  do so. 

( 3 )  That du ty  counsel  be made a v a i l a b l e  on an 
exper imental  b a s i s  and be extended only as 
h i s  s e r v i c e s  prove p r a c t i c a l  and va luab le .  

Recommendation #10 (P .  3 0 )  

11)  That a  s t a f f  lawyer s e r v i c e  be provided e i t h e r  
by a  lawyer a t tached  t o  the  Family Court or 
by a  lawyer i n  t he  At torney-GeneraZfs  Department 
des ignated f o r  t he  purpose, w i t h  c o n t i n u i t y  and 
easy access .  

( 2 1  That t he  f unc t i on  of t h e  s e r v i c e  be 

f a )  t o  provide  general  l ega l  in format ion  
and adv i ce  t o  Family Court workers.  



Ibl t o  assume  r e s p o n s i b i l i t y  f o r  i n -  
s e r v i c e  l e g a l  t r a i n i n g  o f  t h e  s t a f f  
o f  t h e  Fami ly  C o u r t  S e r v i c e s ,  i n c l u d i n g  
t h e  m a t t e r s  r e f e r r e d  t o  i n  Recommendat ion  
#2. 
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The Comrnittee recor;~rnends t h e  e s t a b l i s h m e n t  o f  a  
p r o c e s s  t o  e n s u r e  t h a t  ma in t enance  o r d e r s  a r e  
r e s p e c t e d  18 

The Commi t tee  recommends t h a t  t h e  En forcemen t  P r o c e s s  
b e  ava iZabLe  t o  a l l  u s e r s  o f  t h e  Fami l y  C o u r t  1 8  

The Commi t tee  recommends t h a t  t h e  C o u r t  have power 
t o  c a l l  f o r  an economic  r e p o r t  on i t s  own m o t i o n  1 9  

The Commi t tee  ---- recommends t h c t  t h e  En forcemen t  
P r o c e s s  p r o v i d e  economic  r e p o r t s  t o  b o t h  t h e  C o u r t  
and t h e  l i t i g a n t s  19 

The Commit tee  recommends t h a t  t h e  E n f o r c e -  
--.-- 

merit P r o c e s s  be se?urntc? from t h s  f l e g o t i a t < o n  
Pr3cer  :; 1'3 



The Commi t tee  recommends t h a t  t h e  E n f o r c e -  
ment  P r o c e s s  be  ava iZabce  i n  
a f f i l i a t i o n  p r o c e e d i n g s .  

C. B e n e f i t s  o f  t h e  Enforcement Process  1 9  

D. S p e c i a l  Cons idera t ions  Related t o  t h e  En- 
forcement Process  2  0 
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A. Objec t ives  o f  t h e  Prosecu t ion  Process  2  0 
B. Operat ion o f  t h e  Prosecu t ion  Process  2  0 

The Commi t tee  recommends - t h a t  s p a c i a l  p r o s e c u t o r s  
be a p p o i n t e d  t o  r e p r e s e n t  t h e  Crown i n  t h e s e  t h r e e  
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c u t i o n  Process  21 
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p a r a l e g a l s  f o r  c h i Z d  we Z f a r e  and m a i n t e n a n c e  
c o Z l e c t i o n  m a t t e r s .  21 

The Comrniti.ee recommends t h a t  t h e  p r o s e c u t i o n  r o l e  
i n  j u v e n i l e  m a t t e r s  be  pe r fo rmed  by s o l i c i t o r s .  2 1 

V .  THE STAFF J,AWYER SERVICE 2 2  

A .  Objec t ive  of t h e  S t a f f  Lawyer Se rv i ce  2 2  
B. Operat ion of t h e  S t a f f  Lawyer Se rv i ce  2 2  

The Commi t tee  recornvends t h a t  a  u n i t  be  e s t a b l i s h e d  
t o  p r o v i d e  l e g a l  s e r v i c e s  t o  t h e  I n t a k e ,  N e g o t i a t i o n ,  
E n j o r c e m e n t ,  and P r o s e c ~ t i o n  P r o c e s s e s  a s  t h e y  
a r e  r e q u i r e d . .  22 

The Commit tee  recommends t h a t  t h e  u n i t  b e  r e s p o n s i b l e  
f o r  a s s i s t i n g  i n  t h e  i n - s e r v i c e  l e g a l  t r a i n i n g  
o f  t h e  s t a f f  o f  t h e  i n t a k e ,  N e g o t i a t i o n ,  E n f o r c e m e n t ,  
and P r o s e c u t i o n  P r o c e s s e s  2 2 

C. B e n e f i t s  of  t h e  S t a f f  Lawyer Se rv i ce  22 
D. S p e c i a l  Cons idera t ions  Re la t ing  t o  t h e  

S t a f f  1,aviyer 23 

V I  . THE ILVVESTIGATIOX PROCESS 2 4 



A. Objectives of the Investigation Process 
B. Operation of the Investigation Process 

The Commi t tee  recommends t h a t  t h e  C o u r t  have 
power o n  i t s  own m o t i o n  t o  c u l t  f o r  an  i n v e s t i -  
g a t i o n  r e p o r t  i n  a l l  c a s e s  i n v o t v i n g  c h i t d r e n  2 4 

The Commi t tee  r e c o m m e ~ ~ d s  t h a t  a n  o r d e r  f o r  an 
i n v e s t i g a t i o n  r e p o r t  nay b e  made on t h e  a p p l i c a t i o n  
o f  e i t h e r  d i s p u t a n t  25 

The Commi t tee  recommefids - t h a t  a n y . r e p o r i ;  
p repared  be  presented fF t h e  p a r t r e s  przoI9 t o  t h e  
h e a r i n g  and t h a t  t h e  p e r s o n  c o n d u c t i n g  t h e  i n -  
v e s t i g a t i o n  p r e s e n t  h i m s e l f  f o r  c r o s s - e x a m i n a t i o n  2 5 

C. Benefits of the Investigation Process 
D. Special Cosiderations Related to the 

Investigation Process 

VII. THE CHILD ADVOCATE SERVICE 

A. Objectives of the Child Advocate Service 2 7 
B. Operation of the Child Advocate Service 2 7 

The Commi t tee  recommends t h a t  t h e  C o u r t  have  power 
o n  i t s  own m o t i o n  o r  o n  a p p l i c a t i o n  t o  o r d e r  t h e  
C h i l d  A d v o c a t e  t o  i n t e r v e n e  o n  b e h a l f  o f  any  c h i l d  
o r  c h i l d r e n  i n v o l v e d  i n  a  d i s p u t e  b e f o r e  t h e  
C o u r t .  27 

The Commi t tee  recommends t h a t  a  c h i l d  a d v o c a t e  
e n c t i s t  t h e  a i d  o f  t h e  I n v e s t i g a t i o n  P r o c e s s  o f  
t h e  Fami ly  C o u r t  and any o t h e r  s p e c i a l  s e r v i c e  
he  may r e q u i r e  2 8 

The Commi t tee  recommends t h a t  t h e  C h i t d  A d v o c a t e  
s e r v i c e  b e  s t a f f e d  by  s o l i c i t o r s  2 8 

C. Benefits of the Child Advocate Servise 28 
D. Special Considerations Related to the Child 

Advocate Process 2 8 



CHAPTER 111 

I. STRUCTURE 2 9 

A. General  Cons idera t ions  2 9 
1) geograph;? and p ; > u l a t i o n  d i s t r i b u t i o n  2 9 
2)  the d e f i n i t i o n  and maintenance of t h e  

mles  o f  t h e  s o c i a l  and j u d i c i a l  s e r v i c e s  
o f  t h e  Family Court  30 

3) p roposa ls  which provide t h e  l e a s t  d i s -  
r u p t i o n  t o  e x i s t i n g  i n s t i t u t i o n s  3 3  

4 )  r ~ n i m i z i n q  t h e  a d d i t i o n a l  c 3 s t s  o f  t h e  
proposed ce rv i ces  t o  t h e  Family Court  3  4 

B. Remaining Recommendations 34 

T h e  C o m m i t t e e  recommends  t h a t  a  s e p a r a t e  S o c i a Z  
S e r v i c e s  B r a n c h  b e  e s t a b l i s h e d  3  4 

The  C o m m i t t e e  recornmen& t h e  i m p l e m e n t a t i o n  o f  
t r a i n i n g  and  e d u c a t i o n a l  programmes d e s i g n e d  
t o  p r e p a r e  e x i s t i n g  and new p e r s o n n e l  o f  t h e  I n -  
t a k e ,  N e g o t i a t i o n ,  and I n v e s t i g a t i o n  S e r v i c e s  t o  
p e r f o r m  t h e  d w t i e s  d e s c r i b e d  e a r l i e r  i n  t h i s  r e p o r t  3 5  

T h e  C o m m i t t e e  recommends  t h e  d e v e l o p m e n t  o f  i n -  
f o r m a t i o n a z  m a t e r i a l ,  f o r  g e n e r a l  d i s t r i b u t i o n  t o  
t h e  p u b l i c  3 5 

The C o m m i t t e e  recommends t h a t  i n  n o n - u r b a n  a r e a s  
w h e r e  F a m i l y  C o u r t  S o c i a l  S e r v i c e s  a r e  l a c k i n g  
t h a t  l o c a l  p e o p l e  b e  t r a i n e d  t o  p r o v i d e  a  
comparab l e  s e r v i c e  3 6 

T h e  C o m m i t t e e  recommends t h e  d e v e l o p m e n t  o f  a  
s t a n d a r d  form h g r e e m e n t  a c c e p t a b l e  f o r  f i l i n g  i n  
t h e  F a m i l y  C o u r t ,  s u c h  a s  t h e  form c u r ~ r s n t l y  i n  
u s e  i n  t h e  B1 , i t i sh  C o l u m b i a  p i l o t  p r o j e c t s  3  6  

The  C o m m i t t e e  recornmeizds t h e  d e s i g n  and d e v e l o p m e n t  
o f  a  r e c o r d  k e e p i n g  s y s t e m  t o  c o Z Z e c t  b a s i c  i n -  
f o r m a t i o n  f o r  r e s e a r c h  p u r p o s e s  t o  e n s u r e  s t a n d a r d s  
o f  s e r v i c e ,  and a l s o  t o  accommodate  t h e  c o l l e c t i o n  o f  
s p e c i a l  i n f o r m a t i o n  t h a t  may b e  r e q u i r e d  f o r  s h o r t  
t e r m  p u r p o s e s  36  

T h e  C o m m i t t e e  recommends t h e  d e v e l o p m e n t  o f  a  s p e c i a l  
program d e s i g n e d  t o  e n c o u r a g e  t h e  u s e  o f  t h e  F a m i l y  
C o u r t  s e r v i c e s ,  , i u d i c i a l  and s o c i a l ,  i n  i n s t a n c e s  * 
b ? j ~ c r c  : j n i . p i c ~ : Z a r  :'>a ?-:,.is sj' C ~ C Q C . ' .  , Y o  ~ i r i ~ e .  3 6 



The Commi t tee  recommends t h a t  t h e  a p p r o p r i a t e  s t a f f  
from t h e  Depar tments  o f  t h e  Ab torney -Genera l  and t h e  
So l i c i t o r - G e n e r a l  and t h e  Ednionton Family  C o u r t  
C o n c i l i a t i o n  S e r v i c e s  form t h e  proposed Fami ly  
C o u r t  S o c i a l  S e r v i c e s  36 

11. TRAINING/EDUCATIO~IAL PROGRAMS FOR TI-IE INTAKE, 
NEGOTIATION AND INVESTIGATION SERVICES 37 

A. Ob jec t ives  of t h e  ~ r a i n i n g / E d u c a t i o n a l  
Programs 37 

B. Operat ion of t h e  ~ r a i n i n g / E d u c a t i o n a l  
Programs 37 

1) S k i 1 . l ~  3 8 
a )  Problem assessment 3 8 
b) Data c o l l e c t i o n  3 9 
C )  Forming r e l a t i o n s h i p s  3 9 
d )  ~ e g o t i a t i n g  working agreements 3 9 
e )  Contact ing and involv ing  o t h e r  people  

and cormunity r e sou rces  a s  needed 4 0 
f )  Mainta ining and co-ord ina t ing  c o n t a c t s  

w i t h  o t h e r  people  and community 
r e sou rces  4 0 

g )  Exe rc i s ing  i n f l u e n c e  t o  reach g o a l s  4 0 
h) Terminating t h e  working agreement and 

e v a l u a t i o n  of t h e  i n t a k e ,  c o n c i l i a t i o n  
and i n v e s t i g a t i o n  processes  4 0 

2 )  Funct ions  4 1 

The C o ~ n m i t t e s  recornme* t h a t  s o c i a l  work be  t h e  
p r a c t i c e  model  i n  t h e  I n t a k e ,  N e g o t i a t i o n ,  and 
i n v e s t ~ i g a t i o n  S e r v i c e  4 2  

3) S p e c i f i c  Knowledge and S k i l l  Requirements 4 2  
4 ) Implementing t h e  Training/Educat ional  

Programs 43 

The Commit tee  recommends: 

a )  D i v i d i n g  t h e  i m p l e m e n t a t i o n  o f  t h e  t r a i n i n g /  
e d u c a t i o n a l  programs i n t o  two p h a s e s :  

- s h o r t - t e r m  s t a f f  deve lopmen t  
- l ong -  t e rm  t r a i n i n g  and e d u c a t i o n  

b )  A p p o i n t i n g  a  D i r e c t o r  o f  S t a f f  DeveZopment 
( r e s p o n s i b l e  t o  t h e  D i r e c t o r  o f  Family  C o u r t  . .  . . . S e r : ~ i c c s l  ~ h o . : . ~  P C S ~ O ~ I E Z . : ~ Z ~ Z ~ . ! , ~ S  i n  t r a i n i n g /  
e d u c a t i o n  and r a ? j t i n u i n g  e d u c a t i o n  would 
i n c l u d e :  



- n e g o t i a t i n g  c r e d i t  and n o n - c r e d i t  t r a i n i n g  
and e d u c a t i o n  c o n t r a c t s  w i t h  A l b e r t a  u n i v e r s i t i e s  
( i n  t h e  F a c u l t i e s  o f  Soc iaZ  W e l f a r e ,  and Law, 
and t h e i r  C o n t i n u i n g  E d u c a t i o n  d i v i s i o n s ) ,  
community c o  Z l e g e s  (Edmonton,  Red Deer ,  and 
Ca lgary  l ,  and community r e s o u r c e s  i e s i s  t i r i g  
s t a f f  d e v e l o p m e n t  d e p a r t m e n t s  i n  governmen t ,  
s e n i o r  pro f e s s i o n a Z  cmp l o y e e s  i n  t h e  Depar tments  
o f  S o c i a l  Serzvioes  and Community H e a l t h ,  
A t t o r n e y - G e n e r a l ,  and So l i c i t o r  G e n e r a l )  4 3  

- n e g o t i a t i n g  w i t h  e d u c a t i o n a l  i n s t i t u t i o n s  f o r  
Fami ly  C o u r t  p r a c t i c a  and j o i n t  f a c u l t y  
a p p o i n t m e n t s  4  4  

- e s t a b l i s h i n g  p o l i c i e s  f o r  a s s i s t e d  and un- 
a s s i s t e d  e d u c a t i o n a l  l e a v e ,  i n c l u d i n g  
burdsar~ies  and s c h o l a r s h i p s  4 4  

- n e g o t i a t i n g  t r a i n i n g  s i t e s  s o  t h a t  any r u r a l /  
u rban  prob lems  o f  a c c e s s  a r e  m i n i m i z e d -  4  4  

- e s t a b l i s h i n g  a  l i b r a r y  o f  p u b l i c a t i o n s ,  v i d e o -  
t a p e s ,  e t c .  t o  wh ich  Fami ly  C o u r t  c o u n s e l l o r s  
have i m m e d i a t e  a c c e s s  44 

- e s t a b l i s h i n g  t h e  i n d i v i d u a Z  train-l:l.:g and 
e d u c a t i o n a l  n e e d s  o f  s t a f f  4 4  

- t r a i n i n g  p e o p t e  w i t h  i i z t ake  r e s p o n s i b i l i t i e s ,  
who a r e  n o t  Family  C o u r t  s o c i a l  w o r k e r s  44 

c )  T h a t  t h e  s h o r t - t e r m  s t a f f  d e v e l o p m e n t  phase b e  
b r i e f ,  ( i . e .  mazimum o f  a  w e e k ) ,  f o l l o w e d  by  
r e g u l a r  i n - s e r v i c e  s e s s i o n s  ( i . e .  1 / 2  day per  
week f o r  a  y e a r ,  o r  a n  e q u i v a l e n t  a r r a n g e m e n t ) .  44 

C .  B e n e f i t s  o f  the  T r a i n i n g / E d u c a t i o n a l  P r o g r a m s  4 4  
D .  S p e c i a l  C o n s i d e r a t i o n s  R e l a t e d  t o  T r a i n i n g /  

E d u c a t i o n a l  P r o g r a m s  4  5 
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REPORT OF THE SOCIAL SERVICES COMMITTEE 

TO THE INSTITUTE OF LAN RESEARCH AND REFORM 

PREFACE 

The Board of D i r e c t o r s  o f  t h e  I n s t i t u t e  approved t h e  

e s t ab l i shmen t  o f  a committee on January 27, 1 9 7 6 ,  t o  propose a  

method o r  methods o f  i n t e g r a t i n g  e x i s t i n g  s o c i a l  s e r v i c e s  i n t o  

a u n i f i e d  Family Court  should one be e s t a b l i s h e d .  

Membership of t h i s s o c i a l  S e r v i c e s  committee included:  

(1) Walter Coombs, Executive ~ i r e c t o r ,  Canadian 
Mental Heal th  Assoc ia t ion  (Albe r t a  D i v i s i o n ) ,  
who a c t e d  as t h e  Committee Chairman; 

( 2 )  Rhea1 LeBlanc, Deputy M i n i s t e r ,  A lbe r t a  Depart- 
ment of t h e  S o l i c i t o r  General;  

( 3 )  David S t o l e e ,  Deputy M i n i s t e r  of  S o c i a l  S e r v i c e s ,  
A lbe r t a  S o c i a l  S e r v i c e s  and Community Health;  

( 4 )  Margaret Donnelly, D i r e c t o r ,  Legal  Research 
and Analys i s ,  A lbe r t a  Department of  t h e  Attorney 
General;  

(5)  P ro fe s so r  Gayle James, Facul ty  of S o c i a l  Welfare,  
u n i v e r s i t y  o f  Calgary,  i n  Edmonton; 

( 6 )  P ro fe s so r  Richard Ramsay, Facu l ty  of S o c i a l  
Welfare,  Un ive r s i t y  of  Calgary;  

(7 )  William Hur lbu r t ,  Q .C . ,  D i r e c t o r ,  I n s t i t u t e  of 
Law Research and Reform, Un ive r s i t y  o f  A lbe r t a ;  

( 8 )  William P e p l e r ,  Legal  O f f i c e r ,  I n s t i t u t e  of Law 
Research and Reform, Un ive r s i t y  of  A lbe r t a .  

From t i m e  t o  t i m e  t h e  fo l lowing  a l s o  s a t  w i t h  t h e  

Conunittee : 

(1) Eugene Dubord, Consul tan t ,  A lbe r t a  S o c i a l  Se rv i ces  
and Community Heal th  Department; 

( 2 )  Samuel Nahi-rncy, S p e c i a l  P r o j e c t s  O f f i c e r ,  A lbe r t a  
Department of t h e  S o l i c i t o r  General;  



( 3 )  Joanne V e i ' t  and Emile Gamache, A lbe r t a  Department of 
t h e  At torney General;  

( 4 )  James Robb, D i r e c t o r ,  S tuden t  Legal  S e r v i c e s ,  
Facu l ty  of Law, Univers i ty  o f  Alber ta .  

The Committee had i t s  f i r s t  meeting on February 1 6 ,  1976 

and has  met f r e q u e n t l y  s i n c e  t h a t  d a t e  i n  t h e  p r e p a r a t i o n  of 

t h i s  r e p o r t .  

PURPOSE: OF THE COIQIITTEE 

The Committee assumed t h e  r e s p o n s i b i l i t y  t o  develop an 

approach t o  t h e  p rov i s ion  of adequate s o c i a l  s e r v i c e s  t o  t h e  Family 

and J u v e n i l e  Courts .  

CIIAPTER I 

PHILOSOPHY OF FAMILY COURT SOCIAL SERVICES - 

I t  i s  impossib1.e t o  s t r u c t u r e  o r  t o  implement a  s o c i a l  

p o l i c y  change i n  which an i m p l i c i t  o r  e x p l i c i t  impos i t ion  of 

va lues  i s  t o t a l l y  absen t .  Such va lue  s t a t emen t s  cannot  be  

s u b j e c t e d  t o  s c i e n t i f i c  i n v e s t i g a t i o n .  They a r e ,  r a t h e r ,  

b e l i e f s ,  p r e fe rences  and assumptions about  what i s  d e s i r a b l e  o r  

good f o r  mankind; they do n o t  speak t o  how t h e  world i s  b u t  

r a t h e r  how people p r e f e r  it t o  be. 

Some of the va lues  i m p l i c i t  t o  our  C o r n i t t e e ' s  d i s cus s ions  a r e :  

1. That whi le  t h e  i n d i v i d u a l  i s  a  primary concern 
o f  s o c i e t y  t h e r e  i s  an interdepende-nce among 
i n d i v i d u a l s  i n  s o c i e t y ;  

2 .  That  t h e r e  a r e  human needs common t o  each person 
and ye5 each p c : r s m  is unique and d i f f e r e n t  ' 
from o t h e r s ;  



3 .  That an  e s s e n t i a l  a t t r i b u t e  o f  democrat ic  s o c i e t y  
i s  p r o v i s i o n  f o r  r e a l i z a t i o n  of t h e  p o t e n t i a l  of  
each i n d i v i d u a l ,  and t h e  assumption of h i s  p a r t i c i p a -  
t i o n  i n  s o c i e t y ;  

4.  That s o c i e t y ,  l i k e w i s e ,  has a r e s p o n s i b i l i t y  t o  
p rov ide  r e sou rces ,  o p p o r t u n i t i e s  and s e r v i c e s  f o r  
t h e  r e a l i z a t i o n  of t h e  p o t e n t i a l  o f  each i n d i v i d u a l .  

I n  implementing t h e  philosophy of t h e  proposed s o c i a l  

s e r v i c e s  we f o r e s e e  t h e  fo l lowing  b e n e f i t s :  

i. Enhancing t h e  problem sol-ving and coping 
c a p a c i t i e s  of  people  i n  family  r e l a t i o n s h i p s ;  

ii. Linking people  w i t h  o t h e r  community r e sou rces  
t h a t  p rov ide  s e r v i c e s  and o p p o r t u n i t i e s ;  

iii. Promoting t h e  e f f e c t i v e  and humane o p e r a t i o n  
of t h e  family  c o u r t  system; 

i v .  Con t r ibu t ing  t o  t h e  development and t h e  
improvement of  s o c i a l / l e g a l  p o l i c y ,  w i t h  
p a r t i c u l a r  r e f e r e n c e  t o  family  ma t t e r s  
i n  law. 

v. A l l e v i a t i n g  emotional  d i s t r e s s .  

A. What t h e  Se rv i ces  Should Be -- 

The Conunittee was f o r t u n a t e  t o  have a t  i t s  d i s p o s a l  a  

Wealth of c u r r e n t  m a t e r i a l  de sc r ib ing  what suppor t  s e r v i c e s  ought 

t o  be a t t a c h e d  t o  a  u n i f i e d  family  cou r t .  The suppor t  s e r v i c e s  

desc r ibed  i n  t h e  I n s t i t u t e ' s  1972 Working Paper on Family Court  

inc luded:  

(1) I n t a k e  

( 2 )  Reconciliation/Conciliation 

( 3 )  Enforcement 

( 4 )  P rosecu t ion  Se rv i ces  

( 5 )  S t a f f  Counsel 



( 6 )  I n v e s t i g a t i o n  

(7) Chi ld  Advocate 

These are c o n s i s t e n t  wi th  t h e  r e s e a r c h  and p i l o t  p r o j e c t s  begun 

s i n c e  1972 i n  o t h e r  Canadian j u r i s d i c t i o n s :  

- The Law Reform Commission o f  Canada, Report on Family 
Law, 1 9 7 6  

- The 0ntari .o Law Reform Commission, Reform o f  Family Law, 
P a r t  V ,  1 9 7 4  

- H i s  Honour Judge S e l b i e ' s  r e p o r t  i n  B r i t i s h  Columbia 

- t h e  F i r s t  Report  o f  t h e  Royal Commission on Family and 
C h i l d r e n ' s  Law, B r i t i s h  Columbia, 1974 

- t h e  Honourable Emmett Wal l ' s  r e p o r t  i n  Saskatchewan, 1 9 7 4  

- The Quebec C i v i l  Code Revision O f f i c e ,  Report o f  t h e  
Family Court ,  1975 

- t h e  P r ince  Edward I s l a n d  Unif ied Family Court  1975 

- t h e  Edmonton Family Court  C o n c i l i a t i o n  P r o j e c t  

To supplement t h e  l i t e r a t u r e  o u r  Committee conducted s i t e  

v i s i t s  t o  a number o f  A lbe r t a  Fami1.y Courts  and cornm~unitl7-related 

r e sou rces .  Members of o u r  Committee spen t :  

4 1/2 days i n  Calgary 

3 days i n  Lethbr idge 

1 day i n  Camrose 

1 day i n  Edmonton 

2 days i n  Medicine Hat 



Three members of  o u r  Committee, t o g e t h e r  w i t h  two members 

of t h e  J u d i c i a l  Committee, s p e n t  3 days v i s i t i n g  t h e  Uni f ied  Family 

Court  p r o j e c t s  a t  Richmond, Surrey and De l t a ,  B r i t i s h  Columbia. 

These s i t e  v i s i t s  provided us  w i th  an a r r a y  of op in ions  

and in format ion  n o t  a v a i l a b l e  i n  t h e  l i t e r a t u r e .  These w i l l  be 

r e f l e c t e d  throughout  t h i s  Report.  

The i n t e n t i o n  of o u r  Committee was t o  v i s i t  a t  l e a s t  t h e  8 

o r i g i n a t i n g  Family Cour t s  because we a r e  of t h e  op in ion  t h a t  it 

i s  impor tan t  t o  involve  t h o s e  who w i l l  be a f f e c t e d  by t h e  re- 

commended changes. This  Report w i l l  he d i s t r i b u t e d  t o  those  w e  

have v i s i t e d .  The Committee recommends t h a t  t h i s  r e p o r t  t o  t h e  

Board o f  t h e  I n s t i t u t e  he a v a i l a b l e  f o r  d i s t r i b u t i o n  and d i scuss ion  

du r ing  t h e  remaining s i t e  v i s i t s .  Revis ions ,  i f  any,  w i l l  be i n -  

corpora ted  i n  a  supplementar f repor t  t o  t h e  Board. 

B. Purpose of t h e  Basic  Court  Se rv i ces  

A s  t h e  work o f  our  Conmittee progressed ,  a  c l e a r e r  

d e f i n i t i o n  of t h e  purposes  of t h e  suppor t  s e r v i c e s  evolved. 

These a r e :  

(1) To provide  an a d d i t i o n a l  p roces s  t o  t h e  j u d i c i a l  one 
f o r  t h e  r e s o l u t i o n  of Eaniily d i s p u t e s ;  

( 2 )  To modify t h e  adversary  system i n  t h o s e  family 
d i s p u t e s  i nvo lv ing  c h i l d r e n  where j u d i c i a l  
s o l u t i o n s  a r e  r equ i r ed  o r  p r e f e r r e d .  

REASONS FOR CHANGE 

An a d d i t i o n a l  p rocess  f o r  family  d i s p u t e  r e s o l u t i o n  i s  

d e s i r a b l e  because o f  t h e  i n h e r e n t  l i m i t a t i o n s  o f  t he  j u d i c i a l  

p rocess .  



The adversary  p roces s ,  which i s  the  hallmark of j u d i c i a l  

d i s p u t e  r e s o l u t i o n ,  i s  o f t e n  p r o t r a c t e d  and expensive.  I t  

m i l i t a t e s  a g a i n s t  r e c o n c i l i a t i o n  of t h e  p a r t i e s  and l i m i t s  t h e  

judge t o  dec id ing  on t h e  f a c t s  t h e  advocates  p r e s e n t .  Tht: l a s t  

l i m i t a t i o n  may have d e v a s t a t i n g  consequences f o r  t h e  c h i l d r e n  

who a r e  n o t  r ep re sen ted  i n  t h e i r  p a r e n t s '  d ivorce  a c t i o n s .  

A second l i m i t a t i o n  a r i s e s  from t h e  i n a b i l i t y  of  t h e  

j u d i c i a l  p rocess  t o  adequately  r e s o l v e  p o s t - d i s p o s i t i o n  c o n f l i c t .  

These problacs r e l a t e  t o  custody of and acces s  t o  c h i l d r e n ,  and 

compliance w i t h  maintenance o rde r s .  

On o u r  s i t e  v i s i t s  t h e  Committee was t o l d  of c o u n t l e s s  

ca ses  of f l a g r a n t  d i s r e g a r d  of o r d e r s  t o  pay maintenance and 

of t h e  appa ren t  i n a b i l i t y  of  t h e  Court  t o  enforce  compliance. A 

c o l l a t e r a l  consequence of t h i s  p o s t - d i s p o s i t i o n  c o n f l i c t  i s  t h e  

expense involved i n  s o c i a l  al lowance payments t o  f a m i l i e s  who a r e  unable 

t o  have t h e i r  maintenance o r d e r s  enforced,and t h e  expense involved 

i n  t r y i n g  t o  en fo rce  payments. 

A s  w e l l ,  we were advised  of many cases  where f a t h e r s  

were awzrded " reasonzble  access  t o  t h e i r  c h i l d r e n "  and immediately 

found themselves again  embroiled i n  b a t t l e  with t h e i r  former 

sTouses over  t h e  meaning of t h e  term "reasonable.  " The i n a b i l i t y  

of  t h e  c o u r t s  t o  r e s o l v e  f i n a l l y  t h e s e  d i s p u t e s  b r i n g s  t h e  whole 

process  of  t h e  law i n t o  d i s r e p u t e ,  a s  w e l l  a s  l e a d i n g  t o  b i t t e r -  

nes s ,  acrimony and i s o l a t i o n  f o r  t h e  d i s p u t i n g  p a r t i e s .  

W e  b e l i e v e  t h a t  problems a r i s i n g  from t h e  fami ly  r e l a t i o n -  

s h i p  c a l l  f o r  c o n s i d e r a t i o n  s e p a r a t e  from t h a t  of  o t h e r  l e g a l  

problems. The word "family"  i s  a f l e x i b l e  word which can have a 

v a r i e t y  o f  meanings. For t h e  purposes o f  t h i s  Report ,  i t  must 

be taken t o  mean a grou~3 of gcrsons  whc s t and  t o  each o t h e r  i n  

t h e  r e l a t i o n s h i p  of husband and wi fe  o r  p a r e n t  and c h i l d .  



CI-IAPTER I1 

FAMILY COURT SOCIAL SERVICES 

Our Committee views t h e  new Family Court  o f  A l b e r t a  

a s  comprising two complem~ntary f e a t u r e s :  t h e  J u d i c i a l  

Se rv i ces  and t h e  S o c i a l  Se rv i ces .  The S o c i a l  Se rv i ces  

components a r e  desc r ibed  he re in .  

I. THE INTAKE PROCESS - 

A. Ob jec t ives  of t h e  I n t a k e  Process :  

To provide  respons ive  acces s  t o  t h e  Family Court  Se rv i ces  

and e x i s t i n g  community r e sou rces .  

B. Operat ion of t h e  I n t s k c  Process  

The I n t a k e  S e r v i c e  w i l l  be t h e  main p o i n t  of  e n t r y  

i n t o  t h e  Family Court  S o c i a l  Serv ices .  

T h e  Commi t tee  recommends t h a t  t h e  i n f o r m a t i o n  s e r v i c e  b e  

responsive, a c c e s s i b Z e  and a p p r o p r i a t e  t o  i n q u i r i e s  a b o u t  f a m i l y  

r e  Za t io f i s l z i p  p ~ ~ o b l e m s  and ' rna i ters  i n  f a m i l y  law. 

The s e r v i c e  should be capable  of p rov id ing  p e r t i n e n t  i n -  

format ion about  t h e  l e g a l  and s o c i a l  s e r v i c e  r e sou rces  a v a i l a b l e  

w i th in  t h e  community o r  t h e  region.  From o u r  s i t e  v i s i t s ,  we 

have l ea rned  t h a t  many of t h e  in format ion  needs a r e  s i m i l a r ,  and 

it seems e n t i r e l y  p o s s i b l e  t h a t  a  v a r i e t y  of methods can be 

developed f o r  t h e  d i s t r i b u t i o n  of informat ion.  



2he Commi t tee  reco~,?nci ldc  t h u ~  t h e  i n t a k e  pcrsonne  Z 

have ava iZabZe  t o  them ZegaZ s e r z v i c e s  w h i c h  can  p r o v i d e  i n -  

f o r m a t i o n  on s p e c i f i c  ZegaZ q u e s t i o n s .  I n  Edmonton and 

Calgary a  s o l i c i t o r  from t h e  Attorney Genera l ' s  Department 

has  been seconded t o  t h e  Family Court  s e r v i c e s .  These lawyers 

p rov ide  a  v a r i e t y  o f  s e r v i c e s ,  one of  which i s  t h e  g i v i n g  of l e g a l  

in format ion .  

2 )  Assessment 

I n  many c a s e s  t h e  p rov i s ion  of r e l i a b l e  in format ion  

i q i l l  be  t h e  end of a  p a r t i c u l a r  c o n t a c t ;  ho"ever~ there may be 

a  r e q u e s t  f o r  s e r v i c e s .  The In t ake  Process  must be 

a b l e  t o  a s s e s s  t h e  r e q u e s t  f o r  s e r v i c e  and make t h e  app rop r i a t e  

r e f e r r a l .  

3 )  R e f e r r a l  

The r e f e r r a l  w i l l  be: 

a )  t o  a  Family Court  counse l lo r  f o r  n e g o t i a t i o n  

b )  t o  t h e  c o u r t  p rocess  f o r  a d j u d i c a t i o n  

C )  t o  any of t h e  community r e sou rces  a v a i l a b l e .  

I t  i s  n o t  p o s s i b l e  f o r  o u r  Committee t o  i d e n t i f y  a l l  

of t h e  r e sou rces  a v a i l a b l e  t o  any one community. The I n t a k e  

Process  of each Court w i l l  develop i t s  own l i nkages  w i th  

community r e sou rces .  Genera l ly ,  the r e f e r r a l s  w i l l  be t o  

Legal  Aid o r  t o  t h e  p r i v a t e  b a r  and ko e s t a b i i s h e d  s o c i a l  

agenc ies  i n  bo th  t h e  p u b l i c  and p r i v a t e  s e c t o r s .  

The I n t a k e  Process  should a l s o  fo l low up t h e  r e f e r r a l  t o  

s ee  t h a t  t h e  s e r v i c e  was a p p r o p r i a t e  and e f f e c t i v e .  

I n  t h e  even t  t h a t  tke d i s p u t a n t s  a r e  r e f e r r e d  f o r  

a d j u d i c a t i o n ,  t h e  I n t a k e  personne l  must be a b l e  t o  p repa re  t h e  

necessary documents. 



4 ) Evalua t ion  

On our  s i t e  v i s i t s  we noted an i n c o n s i s t e n t  and in -  

conc lus ive  system of r eco rd ing  informat ion.  Genera l ly ,  

n e i t h e r  t h e  frequency nor  t he  n a t u r e  of i n q u i r i e s  was recorded 

i n  any manner u sab le  f o r  r e sea rch  and p lanning  purposes.  

The Committee s e e s  good record  keeping a s  a key t o  good 

s e r v i c e  p rov i s ion  and eva lua t ion .  O u r  Comm-ittee recommends t h a t  

a  s t a n d a r d  i n t a k e  form be a d o p t e d  t h r o u g h o u t  t h e  p r o v i n c e  a s  

an a i d  t o  e v a l u a t i o n .  The form w i l l  r e f l e c t  t h e  in format ion  

d e s i r e d  o r  r e q u i r e d  by t h e  socia l .  s e r v i c e s  a t  any p a r t i c u l a r  time. 

A s  w e l l ,  an a p p r o p r i a t e  r eco rd  keeping system w i l l  p rov ide  a 

source  f o r  c u r r e n t  s tudy  o f  family  ma t t e r s  i n  law. 

C.  B e n e f i t s  of  t h e  In t ake  - Process  - 

The p u b l i c  w i l l  have a t  i t s  d i s p o s a l  a c e n t r e  where 

r e l i a b l e  in format ion  on family  d i s p u t e  m a t t e r s  may be ob ta ined .  

The i n d i v i d u a l  u s e r  of  t h e  I n t a k e  Process  w i l l  b e n e f i t  

by having recourse  t o  a competent,  and respons ive  s e r v i c e .  The 

sc reen ing  and r e f e r r a l  s e r v i c e  should avoid d u p l i c a t i o n  of 

s e r v i c e s  and saould  d i r e c t  people t o  an  a p p r o i ~ r i a t e  source  of help .  

D.  S p e c i a l  Cons idera t ions  Rela ted  t o  t h e  I n t a k e  Process  

The Committee has  s t a t e d  t h a t  t h e  Intalce Process  w i l l  be 

t h e  main p o i n t  of  e n t r y  i n t o  t h e  S o c i a l  Se rv i ces .  W e  wish t o  make 

c l e a r  however, t h a t  t h e r e  i s  no compulsion t o  make use  of t h e  

s o c i a l  s e r v i c e s  and they may be by-passed completely i n  favour  of 

d i r e c t  a c c e s s  t o  a d j u d i c a t i o n .  

Our Committee f o r e s e e s  a number of s s c c i a l  cons idera t ionr ,  

f a c i n g  the  I n t a k e  Process :  



1) W e  recognize  t h a t  s o c i a l ,  economic, c u l t u r a l ,  

geographic  f a c t o r s ,  and popula t ion  d i s t r i b u t i o n ,  may i n t e r f e r e  

w i t h  t h e  use  o f  the I n t a k e  Process .  

2)  W e  have l ea rned  from our  s i t e  v i s i t s  of  t h e  

problems con f ron t ing  t h e  p o l i c e  i n  family  d i s p u t e  ma t t e r s .  

Much of p o l i c e  a c t i v i t y  i s  devoted t o  "domestic d i s p u t e s "  which 

f r e q u e n t l y  occur  i n  t h e  n i g h t  hours when community r e sou rces  a r e  

n o t  a v a i l a b l e .  A s  one o f f i c e r  descr ibed  it t o  u s ,  "The policeman 

on t h e  b e a t  must be  a  walking in format ion  pos t . "  The Committee 

t h i n k s  t h a t  t h e  I n t a k e  Process  i d e a l l y  should be a v a i l a b l e  on a  

24 hour b a s i s .  There i s  a  p i l o t  p r o j e c t  p r e s e n t l y  o p e r a t i n g  o u t  of  

t h e  Uni f ied  Family Court  a t  Richmond, B.C. ,  i n  which a  member 

of t h e  Cour t  s t a f f  accompanies the p o l i c e  on n i g h t  p a t r o l .  A 

v a r i a t i o n  i s  of course ,  having i n t a k e  personne l  a v a i l a b l e  by 

te lephone.  Our Committee recognizes  t h e  s t a f f i n g  problem and 

expense o f  implementing t h i s  a s p e c t  of  t h e  I n t a k e  Process .  

3)  The Committee has  recormended th;t t h e  I n t a k e  

personne l  have a v a i l a b l e  t o  them a s o l i c i t o r  t o  p rov ide  informa- 

t i o n  on s p e c i f i c  l e g a l  ques t ions .  Again, w e  r e a l i z e  t h e  

d i f f i c u l t i e s  i n  implementing t h i s  proposal .  A p o s s i b l e  

s o l u t i o n  i s  provided i n  t h e  s e c t i o n  d e a l i n g  w i t h  s t a f f  lawyer 

Se rv i ces  i n  t h i s  Report .  

11. THC NEGOTIATION PROCESS 

Although t h e  word " c o n c i l i a t i o n "  i s  i n  common usage i n  

connoting t h e  processes  desc r ibed  he re ,  t h e  Committee has decided 

t o  use  t h e  t e r m  " n e g o t i a t i o n "  i n  i t s  s t e a d ,  f o r  it r e f l e c t s  more 

a c c u r a t e l y  what i n  f a c t  occurs :  t o  "confer  (wi th  a n o t h e r )  w i t h  a  

view t o  compromise o r  agreement." 



A .  Objec t ives  of t h e  - Negot ia t ion  Process  

There a r e  two ob jec t i -ves :  

1) t o  achieve s a t i s f a c t o r y  s o l u t i o n s  t o  

fanlily d i s p u t e s .  

2 )  t o  avoid a d j u d i c a t i o n  o r  reduce t h e  number 

of i s s u e s  t h a t  r e q u i r e  ad jud ica t ion .  

B. Operat ion of t h e  Negot ia t ion  P r o c e s s  

The Committee f o r e s e e s  t h e  fo l lowing  s t e p s  i n  t h e  

p roces s  : 

1) The Fami-ly Court  counse l lo r  w i l l  r e c e i v e  a  

r e f e r r a l  tiu-ough t n e  I n t a k e  Process .  T L I ~ S  r e f e r r a l  w i l l  g rov ide  

a  l i m i t e d  h i s t o r y  o f  t h e  p a r t i e s  and i d e n t i f y  t h e  p r e s e n t i n g  

problem. 

2 )  The Family Court  counse l lo r  w i l l  meet w i t h  t h e  

d i s p u t a n t s ,  e x p l a i n  t h e  s e r v i c e ,  o f f e r  a s s i s t a n c e ,  and 

e s t a b l i s h  a  working r e l a t i o n s h i p .  

3 )  The Family Court  counse l lo r  w i l l  c o l l e c t  d a t a  

t o  determine t h e  problems t o  be solved.  

4 )  T h e  Family Court  Cpunsel lor  w i l l  t hen  make an 

assessment  and determine t h e  w i l l i n g n e s s  of t h e  d i s p u t a n t s  t o  

n e g o t i a t e  t h e i r  s p e c i f i c  problems. 



5) The r o l e  of  t h e  counse l lo r  i n  t h e  n e g o t i a t i o n  process  

is t o  h e l p  t h e  d i s p u t a n t s  come t o  an accep tab le  agreement t o  

each s p e c i f i c  problem. I f  an agreement cannot be  reached then  

it w i l l  be  unders tood t h a t  t h e  d i s p u t e  may be taken t o  the 

Court  f o r  a d j u d i c a t i o n .  The focus  i n  t h e  n e g o t i a t i o n  p roces s  

is - n o t  on t h e  t rea tment  of i n d i v i d u a l  psychopathology. Some 

d i f f i c u l t i e s  w i l l  r e s u l t  i n  a  r e f e r r a l  t o  an a p p r o p r i a t e  

counse l l i ng  s e r v i c e  i f  t h e  pathology i s  s o  pe rvas ive  a s  t o  

i n t e r f e r e  w i th  t h e  n e g o t i a t i o n  process .  

The worker must a l s o  determine w i t h  t h e  d i s p u t a n t s  t h e  

method of i n t e r v e n t i o n  and t h e  t i m e  l i m i t s  on t h e  n e g o t i a t i o n  

process .  

Any agreement reached may be w r i t t e n  o r  o r a l  and where it 

i s  w r i t t e n  t h e  d i s p u t a n t s  w i l l  have t h e  f u r t h e r  o p t i o n  o f  f i l i n g  

it wi th  t h e  Court.  The importance of t h e  agreement wi .11  be  

s t r e s s e d  by f i l i n g  w i t h  t h e  Court  and f i l i n g  prov ides  r e c o g n i t i o n  

t h a t  t h e  d i s p u t a n t s  have s u c c e s s f u l l y  nego t i a t ed  a  p r i v a t e  

s e t t l e m e n t  of  t h e i r  d i f f e r e n c e s .  However, t h e  p a r t i e s  t o  a  

n e g o t i a t e d  agreement a r e  f r e e  t o  re-open n e g o t i a t i o n s  o r  t o  

seek a d j u d i c a t i o n .  The Commit tee  - recommends t h e  f i l i n g  o f  t h e  

w r i t t e n  agreemen t  w i t h  t h e  C o u r t .  

The Commi t tee  recommends t h a t  l e g a l  c o n s u t t a t i o n  b e  

a - j a i l a b l e  t o  t h e  Family  C o u r t  courzoeZZors. A lawyer w i l l  be  

a b l e  t o  c l a r i f y  l e g a l  i s s u e s  f o r  t h e  counse l lo r .  

The Negot ia t ion  Process  w e  have recommended w i l l  

p rov ide  people  involved i n  family  d i s p u t e s  w i t h  a  v i a b l e  

a l t e r n a t i v e  process  t o  a d j u d i c a t i o n .  A r e p o r t  p repared  f o r  

t h e  I n s t i t u t e  of  Law Research and Reform by Downey Research 

Assoc i a t e s  s t a t e s  t h a t  9 2  p e r  c e n t  of  t h e  l i t i g a n t s  respdnding 



t o  t h e  q u e s t i o n n a i r e  were of t h e  op in ion  t h a t  g r e a t e r  use  

should be made o f  counse l l i ng  s e r v i c e s  be fo re  people  go t o  

Court  w i t h  fami ly  problems. F u r t h e r  evidence of t h i s  need i s  

i l l u s t r a t e d  by t h e  use  made of t h e  Edmonton Family Court  

C o n c i l i a t i o n  Se rv i ce .  

While t h e  Committee has recommended t h e  i n t r o d u c t i o n  of 

n e g o t i a t i o n  p r o c e s s e s a s  a  means of r e s o l v i n g  family  d i s p u t e s ,  

we do n o t  recommend t h a t  they be made compulsory. W e  n o t e  

t h a t  i n  some j u r i s d i c t i o n s  t h e r e  i s  a  requirement  t h a t  t h e  

l i t i g a n t s  p a r t i c i p a t e  i n  a t  l e a s t  one c o u n s e l l i n g  s e s s i o n  

be fo re  a d j u d i c a t i o n .  I n  o t h e r  j u r i s d i c t i o n s ,  t h e  judge i s  

con fe r r ed  wi th  a  power t o  r e f e r  people t o  t h e  s e r v i c e  a t  any 

s t a g e  of t h e  t - r i a l  proceedings .  t7e have had some d i f f i c u l t y  

w i t h  t h i s  q u e s t i o n  because o f  t h e  p o t e n t i a l  f o r  b l u r r i n g  t h e  

r o l e s  o f  t h e  a d j u d i c a t i o n  and n e g o t i a t i o n  p roces ses .  We have 
concluded t h a t  t h e  n e g o t i a t i o n  p roces s ,  must h,? v o l u n t a r i l y  

e n t e r e d  and. f o r  t h a t  reason  do n o t  recommend :Ilat t h e  judge have 

power on h i s  own motion t o  compel t h e  l i t i g i ' n t s  t o  p a r t i c i p a t e  i n  

n e g o t i a t i o n .  The p a r t i e s  may o f  course  seek an adjournment t o  

pursue a  n e g o t i a t e d  s e t t l e m e n t ,  and t h e  Court  may recommend such 

a  course  o f  a c t i o n ,  b u t  t h e r e  w i l l  be no compulsion. 

The very n a t u r e  of d i s p u t e  r e s o l u t i o n  i s  t h a t  t h e  

d i s p u t e  be  r e so lved  qo ick ly .  W e  do n o t  recol~mtend any s p e c i f i c  

l i m i t a t i o n s ,  however, i n  terms of hours o r  numbers of v i s i t s  

t h a t  any p a r t i c u l a r  d i s p u t a n t ( s )  may have wi th  t h e  Family Court  

c o u n s e l l o r s .  The t r a i n i n g  programmes provided f o r  t h e  Family 

Court  c o u n s e l l o r s ,  t o g e t h e r  w i th  proper  s u p e r v i s i o n ,  w i l l  en su re  

t h a t  t h e  n e g o t i a t i o n  s e s s i o n s  w i l l  p rov ide  shor t - term p r o f e s s i o n a l  

a s s i s t a n c e  a s  opposed t o  long-term suppor t  o r  psychotherapy.  

The p roces s  i s  s e p a r a t e  and d i s t i n c t  from t h e  ad juc i -  

ca to ry  p roces s  and func t ions  b e s t  when t h e r e  i s  f r e e  and 

f u l l  d i s c l o s u r e  between t h e  d i s p u t a n t s .  To a s s u r e  t h i s  f r e e  

communication t h e  Committee t h i n k s  t h a t  communications between 



d i s p u t a n t s  and t h e  Family Court  counse l lo r  be ba r r ed  from 

i n t r o d u c t i o n  a t  any ad jud ica t ion .  We do n o t  t h ink  t h a t  

a  p r i v i l e g e ,  which niay be waived, i s  an adcquate p r o t e c t i o n  

t o  t h e  counse l lo r  o r  p rov ides  s u f f i c i e n t  s e c u r i t y  t o  people  

us ing  t h e  I n t a k e  and Negot ia t ion  Se rv i ces .  The Commi t tee  

recommends an amendment t o  t h e  Ev idence  A c t  mak ing  s u c h  

c ,9mmunicat ions  b e t w e e n  d i s p u t a n t s  and Fami ly  C o u r t  c o u n s e l l o r s  

i n a d m i s s i b l e  i n  a  c o u r t  o f  law.  

C. B e n e f i t s  of t h e  Neqot ia t ion  Process  -- 

Tne process  i s  a p p l i c a b l e  t o  d i s p u t e s  t h a t  

a r i s e  b e f o r e  a d j u d i c a t i o n  and i s  a l s o  a p p l i c a b l e  t o  p o s t  d i s -  

p o s i t i o n  o r  post-agreement c o n f l i c t  r e s o l u t i o n .  

D. S p e c i a l  Cons idera t ions  Related -- t o  t h e  Neqz i i a t i on  Process  -- 

The Negot ia t ion  Process  we have desc r ibed  has two 

b u i l t - i n  cond i t i ons :  

1) The f i r s t  i s  t h a t  i n d i v i d u a l  psyci~opatholocjy 

i s  n o t  a  focus  of t h e  s e r v i c e s  e i t h e r  f o r  t r ea tmen t  o r  a s s e s s -  

ment. ! i7ki le  t h e  Commi t tee  r e c o g n i z e s  t h e  d e b i 7 i t a t i n g  e f f e c t  

o f  a  p e r s o n a l i t y  o r  c h a r a c t e r  d i s o r d e r  on f a m i l y  r e Z a t i o n s h i 2 s  

-Lhe Cor;irni t t e e  recommends t h a t  Z o l z g - t e r m  treat- 

:nent b e  c o n d u c t e d  o u t s i d e  o f  t k e  Family  C o u r t  S o c i a l  S e r v i c e s  

by a  community r e s o u r c e .  There a r e  two reasons  f o r  t h i s  

recommendation: 

a ]  The t r a i n i n g  and s k i l l s  f o r  t h i s  t h e r a p e u t i c  

s e r v i c e  a r e  d i f f e r e n t  from t h o s e  r equ i r ed  of a Family Court  

counse l lo r .  F u r t h e r ,  t h e r e  i s  a  cons ide rab le  body of l i t e r a t u r e  
t h a t  s u g ~ e s t s  t h a t  skor t - term,  r e l a t i onsh ip - focussed  i n t e r -  

ven t ions  a r e  a t  l e a s t  a s  e f f e c t i v e  as t r a d i t i o n a l  psychothera- 

p e u t i c  i n t e r v e n t i o n s .  



b)  Our terms o f  r e f e r e n c e  c a l l e d  f o r  developing 

e x i s t i n g  s o c i a l  s e r v i c e s  f o r  a  u n i f i e d  fami ly  c o u r t .  Our 

e f f o r t s  have been d i r e c t e d  a t  e s t a b l i s h i n g  a  b e n e f i c i a l  s o c i a l  

s e r v i c e  s t r u c t u r e  which may be implemented a c r o s s  A l b e r t a  and 

n o t  on ly  on a p i l o t  p r o j e c t  b a s i s  i n  major urban a r e a s .  

2)  The second conciition a r i s e s  from o u r  recommendation 

t h a t  any i s s u e s  covered by a nego t i a t ed  agreement be open t o  

r e n e g o t i a t i o n  and a d j u d i c a t i o n .  Negot ia ted s e t t l e m e n t s ,  a s  

d i s t i n g u i s h e d  from judgments o f  a  c o u r t  o f  law, a r e  more l i k e l y  

t o  be r e spec t ed  i n  m a t t e r s  o f  family  r e l a t i o n s h i p s .  A s  w e l l ,  

t h e  op t ion  of f u r t h e r  r e n e g o t i a t i o n  and a d j u d i c a t i o n ,  should 

t h e  agreement prove unworkable, i s  an advantage t o  t h e  n e g o t i a t i o n  

process .  

There a r e  a l s o  two l i m i t a t i o n s  r e l a t e d  t o  t h e  use  of t h e  

n e g o t i a t i o n  process .  

a )  The f i r s t  a r i s e s  because of t h e  impor tan t  r o l e  of  

language s k i l l s  i n  n e g o t i a t i o n .  People w i t h  language 

d i f f i c u l t i e s  ( e i t h e r  because of a  f o r e i g n  language o r  because 

of a  s p e c i f i c  language d i s a b i l i t y )  may n o t  be a b l e  t o  use  

t h e  process  t o  advantage.  

b)  The second l i m i t a t i o n  r e l a t e s  t o  t h e  problem of 

S t a t e  i n t e r v e n t i o n .  

The process  o f  d i s p u t e  r e s o l u t i o n  which w e  have desc r ibed  

should work w e l l  f o r  i n t e r n a l  family  problems. The app l i ca -  

t i o n  of t h e  process  t o  family  problems where t h e  s t a t e  has 

i n t e rvened  i s  l e s s  c l e a r .  J u v e n i l e  delinquency and c h i l d  n e g l e c t  

w i l l  s e r v e  a s  examples of t h i s  problem. 



i. J u v e n i l e  del inquency,  i nvo lv ing  a s  i t  does 

c r i m i n a l  a c t i v i t y ,  i n c r e a s e s  the number of people  involved 

i n  any p a r t i c u l a r  negot i . a t ion .  The family  members, t h e  p o l i c e ,  

t h e  v i c t ims  of t h e  c r ime ,  and q u i t e  p o s s i b l y  t h e  i n su rance  

companies have an i n t e r e s t  i n  t h e  outcome. W e  b e l i e v e ,  a s  

f o r  d i s p u t e s  i n  family  m a t t e r s ,  t h a t  j uven i l e  o f f e n d e r s  should 

whenever a p p r o p r i a t e  be handled by s o c i a l  s e r v i c e s .  The 

r e c e n t  a c t i v i t y  surrounding t h e  Young Persons  i.n C o n f l i c t  w i t h  

t h e  Law Act  i s  i n d i c a t i v e  of t h e  changes t h a t  may be made 

i n  t h i s  a r e a .  

While we b e l i e v e  i n  n e g o t i a t i o n  o f  d i s p u t e s  i nvo lv ing  

j u v e n i l e s ,  t h e  a p p l i c a t i o n  of t h e  recommended p roces ses  t o  

a l l  j uven i l e  m a t t e r s  a t  t h i s  time i s  n o t  f r e e  from doubt.  

ii. I n  t h e  c h i l d  w e l f a r e  a r e a  t h e  A l b e r t a  S o c i a l  

Se rv i ces  and Community Hea l th  Department has s o c i a l  workers 

a c t i v e l y  involved i n  i n v e s t i g a t i n g  complaints  of  abuse and 

n e g l e c t .  Again, i t  i s  n o t  c l e a r  t h a t  t h e  s o c i a l  s e r v i c e s  

a t t a c h e d  t o  t h e  Family Court  should become d i r e c t l y  involved 

i n  t h e  n e g o t i a t i o n  o f  d i s p u t e s  i n  t h i s  f i e l d .  W e  do see, 

however, t h e  Informat ion Process  being a v a i l a b l e .  



111. THE ENFORCEMENT PROCESS 

A. Ob jec t ives  of t h e  Enforcement Process  

There a r e  t h r e e  o b j e c t i v e s :  

1) t o  f i n d  t h e  d e f a u l t e r  

2 )  t o  c o l l e c t  re l .evant  economic in format ion  

3 )  t o  commence t h e .  enforcement p roces s  

B. Operat ion of t h e  Enforcement Process  

The f a i l u r e  of t h e  Family Court  i n  t h e  a r e a  of main- 

tenance enforcement was brought t o  t h e  a t t e n t i o n  of our  

Committee on eve ry  s i t e  v j . s i t .  The causes  of t h i s  f a i l u r e  a r e  

numerous and inc lude :  

1) t h e  d i f f i c u l t y  i n  l o c a t i n g  d e f a u l t e r s ;  

2 )  t h e  i r r e g u l a r  a p p l i c a t i o n  of tile p roces s  i n  

b r ing ing  d e f a u l t e r s  be fo re  t h e  Court ;  

3 )  t h e  inadequacy of evidence p re sen ted  on 

show cause hear ings .  

Tile remediat ion of t h e s e  t h r e e  d i f f i c u l t i e s  i n  t h e  p r e s e n t  

system h a s  become t h e  o b j e c t i v e  of o u r  proposed enforcement 

p rocess .  There a r e  two a d d i t i o n a l  problems of t h e  p r e s e n t  system. 

1) The f i r s t  problem a r i s e s  because most Supreme Court  

Orders f o r  maintenance a r e  f i l e d  w i t h  t h e  Family 

Court  f o r  enforcement. Under t h i s  p roces s  t h e  

d e f a u l t e r  i s  brought  t o  c o u r t  on a "Show Cause Summons." 

The d e f a u l t e r  must snow cause f o r  nonpayment. 

Frequent ly ,  t h e  d e f a u l t e r  a d v i s e s  

t ne  Family Court  t h a t  he has a p p l i e d  t o  t h e  Supreme 

Court  f o r  v a r i a t i o n  of t h e  o r d e r  and r e q u e s t s  an 

adjournment of t h e  Show Cause Hearing u n t i l  t h a t  



a p p l i c a t i o n  has been heard.  The adjournment i s  

u s u a l l y  g ran ted  r e s u l t i n g  i n  f u r t h e r  de l ay  i n  payment. 

Tne J u d i c i a l  Committee has recommended t h a t  t h e  

Family Court  have j u r i s d i c t i o n  i n  a l l  family  m a t t e r s  

i n  law and t h u s  t h i s  l i m i t a t i o n  of t h e  p r e s e n t  system 

w i l l  be c o r r e c t e d .  

2 )  The second problem a r i s e s  because of t h e  i ncons i s t ency  

i n  maintenance o r d e r s .  I t  i s  r epo r t ed  t h a t  a t  a Family 

Court  Judges Conference i n  Banff i n  1 9 7 6  awards of 

maintenance on a  h y p o t h e t i c a l  ques t ion  v a r i e d  from be- 

tween $50 and $400. Comments made t o  o u r  Committee on 

s i t e  v i s t s  bear  o u t  t h a t  t h i s  v a r i a b i l i t y  e x i s t s  i n  

p r a c t i c e  a s  wel.1. 

E a r l i e r  i n  th is  r e p o r t  w e  recommended t h e  e s t ab l i shmen t  

of a  n e g o t i a t i o n  process .  Negot ia t ion  of maintenance payments 

w i l l  more t r u l y  r e f l e c t  t h e  amount of money t h a t  can and w i l l  be pa id .  

I t  i s  expected t h a t  t h e  n e g o t i a t i o n  of payments w i l l  g r e a t l y  

reduce t h e  n w b e r  of o r d e r s  i n  d e f a u l t .  Our Committee contends t h a t  

people a r e  more w i l l i n g  t o  comply w i t h  arrangements they  have 

made themselves.  This  con ten t ion  is borne o u t  i n  t h e  fami ly  

c o u r t  p i l o t  p r o j e c t s  i n  B r i t i s h  Columbia where it i s  r e p o r t e d  

t h a t  t h e r e  i s  s i g n i f i c a n t  compliance w i t h  maintenance o r d e r s  t h a t  

have been nego t i a t ed .  

Orders f o r  maintenance w i l l  s t i l l  be r e q u i r e d ,  however. 

T h e r e f o r e ,  t h e  Commi t t ee  r e c o x m e n d s  t h e  e s t a b l i s h m e n t  o f  a  p r o c e s s  

t o  e n s u r e  t h a t  m u i n t e n a n c e  o r d e r s  a2.e r e s p e c t e d .  

I n  t h e  c u r r e n t  system the  s e r v i c e s  of A lbe r t a  S o c i a l  

Se rv i ce  and Community Heal th  i n  l o c a t i n g  d e f a u l t e r s  i s  a v a i l a b l e  

t o  a  perso11 who i s  on s o c i a l  al lowance.  The  C o m m i t t e e  r e c o m m ~ d ~  

t h a t  t h e  ; f i forca; ; :en t  .?rsca;; be  ~ 9 a i l u b Z a  co  cl i .  u s e r s  oj" t h e  

F a m i l y  C O M T * .  



On one of our  s i te  v i s t s ,  members of  t h e  Committee 

a t t ended  Court  t o  observe show cause  hear ings .  The l a c k  o f  sound 

evidence on t h e  d e f a u l t e r s '  economic p o s i t i o n  was one of t h e  most 

s a l i e n t  f e a t u r e  of t h e s e  proceedings .  I n  B r i t i s h  Columbia 

t h e  Court  en joys  t h e  a s s i s t a n c e  of a  d e b t  c o u n s e l l i n g  s e r v i c e  

provided by a  s e p a r a t e  agency. I t  i s  on ly  wi th  a  thorough economic 

a n a l y s i s  t h a t  t h e  Court  can determine t h e  a b i l i t y  of t h e  spouse 

t o  pay. The Commi t tee  recommends t h a t  t h e  C o u r t  have power t o  

c a l l  f o r  an  economic  r e p o r t  on i t s  own m o t i o n .  The Commi t tee  

recommends t h a t  t h e  En forcemen t  P r o c e s s  p r o v i d e  economic  r e p o r t s  

t o  b o t h  t h e  Cour t  and t h e  l i t i g a n t s .  

The Commi t tee  r econnends  t h a t  t h e  En forcemen t  

P r o c e s s  b e  s e p a r a t e  from t h e  N e g o t i a t i o n  P r o c e s s .  I t  i s  

i n a p p r o p r i a t e  f o r  family  c o u r t  c o u n s e l l o r s  involved i n  t h e  

n e g o t i a t i o n  process  t o  f i n d  themselves a t  a  l a t e r  s t a g e  involved  

i n  enforcement of  e i t h e r  an agreement o r  a  c o u r t  o rde r .  

The En forcemen t  F r o c e s s  we have d e s c r i b e d  i s  a p p t i c a b t e  a s  w c l Z  

t o  a f f i z i a t i o n  p r o c e e d i n g s  and t h e  Commi t tee  recommends t h a t  t h e  
En forcemen t  P r o c e s s  5e a v a i t a b l e  i n  a f f i z i a t i o n  p r o c e e d i n g s .  

C. B e n e f i t s  of  t h e  Enforcement Process  

The g e n e r a l  p u b l i c  w i l l  b e n e f i t  from t h e  e f f i c i e n t  ope ra t ion  

of t h e  enforcement s e r v i c e  i n  two ways: 

1) The Court  w i l l  be a b l e  t o  o b t a i n  compliance 

w i t h  i t s  o r d e r s ,  sav ing  t h e  c o c r t  p roces s  from 

d i s r e p u t e .  

2 )  Add i t i ona l  c o l l e c t i o n s  w i l l  reduce t h e  ca sh  

outf low on s o c i a l  al lowance.  

I n d i v i d u a l s  w i l l  b e n e f i t  from having t h e  assurance  t h a t  

suppor t  o b l i g a t i o n s  w i l l  be enforced.  



D. S p e c i a l  c o n s i d e r a t i o n s  Related t o  t h e  Enforcement Process  

Cases w i l l  i n e v i t a b l y  a r i s e  where t h e  c o s t  of  en fo rc ing  

c o l l e c t i o n s  w i l l  outweigh t h e  monetary ga ins .  On one of our  

s i t e  v i s i t s  we w e r e  t o l d  of a  f l y i n g  exped i t i on  by a  s o c i a l  

worker t o  s e v e r a l  o i l  d r i l l i n g  operations t o  l o c a t e  a  d e f a u l t i n g  

spouse. I n  t n i s  i n s t a n c e ,  t h e  expense of such an i n v e s t i g a t i o n  

exceeded a l l  expec t a t i on  of recovery.  

I V .  THE PROSECUTION PROCESS 

A. Objec t ives  o f  t n e  Prosecu t ion  Process  - 

The o b j e c t i v e  of t h e  Prosecu t ion  Process  is :  

1) t o  r e p r e s e n t  t h e  Crown i n  c a s e s  coming be fo re  

t h e  Family Court.  

B. Operat ion o f  t h e  Prosecu t ion  Process  

During o u r  s i t e  v i s i t s  we observed t h a t  p o l i c e  o f f i c e r s  

and s o c i a l  workers have primary r e s p o n s i b i l i t y  f o r  p rosecu t ion  

i n  t h r e e  a r e a s  of law r e l a t i n g  t o  family  ma t t e r s :  

1) J u v e n i l e  Delinquency 

2 )  Chi ld  we l f a re  

3 )  Maintenance c o l l e c t i o n  

Only i n  c e r t a i n  c a s e s  a r e  lawyers provided by t h e  At torney 

Genera l ' s  Department. 

The Commi t tee  recommends t h a t  s p e c i a l  p r o s e c u t o r s  be  - 
a p l ~ o i f i t e d  t o  r cpre se r z t  L h t ?  Cro:Jn in t l zcsc  t h r e c  a r e a s  o f  j^nr,:ilLi 

. Z , m  1 3 e l a t i n g  tc f a m i l y  rnatte2's:  j ~ v e n i 7 - e  deZin( jz iency,  c h i l d  w c i -  

f a r e ,  and n ia in tenance  c o l z e c t i o n .  We a r e  mindful  of  t h e  



i n c r e a s e  i n  c o s t  should t h e s e  s p e c i a l  p rosecu to r s  be s o l i c i t o r s .  

F u r t h e r ,  t h e r e  is cons ide rab le  u n c e r t a i n t y  t h a t  f u l l  l e g a l  

q u a l i f i c a t i o n  i s  r equ i r ed .  We no te  t h a t  i n  Toronto,  c h i l d  

p r o t e c t i o n  m a t t e r s  a r e  p rosecu ted  by p a r a l e g a l s ,  u s u a l l y  s o c i a l  

workers t r a i n e d  s p e c i f i c a l l y  f o r  t h e  r o l e .  

C. B e n e f i t s  of  t h e  Prosecu t ion  Process  

W e  s e e  two b e n e f i t s :  

1) The Crown, and hence t h e  community a t  l a r g e ,  w i l l  

be p r o p e r l y  r ep re sen ted  i n  Family Court .  

2 )  The judge w i l l  have t h e  beneEi t  of s k i l l e d  counse l ,  

f o r  m a r t i a l l i n g  and p r e s e n t i n g  a l l  r e l e v a n t  evidence.  

I n  t h e  c u r r e n t  system t h e  judge f r e q u e n t l y  p l ays  t h e  

r o l e  of t h e  i n q u i s i t o r ,  hence b l u r r i n g  h i s  r o l e  a s  

an i m p a r t i a l  a r b i t r a t o r  of t h e  d i s p u t e  be fo re  him. 

D. S p e c i a l  Cons idera t ions  Re la t ing  t o  t h e  Prosecu t ion  Process  

The primary c o n s i d e r a t i o n  of t h e  Prosecu t ion  Process  w e  

have recommended i s  t h e  c o s t  o f  implementation should qua1.if ied 

s o l i c i t o r s  be used. A c c o r d i n g l y ,  t h e  Commi t tee  recommends t h e  

s t u d y  o f  t h e  u s e  o f  p a r a l e g a l s  f o r  c h i l d  w e l f a r e  and m a i n t e n a n c e  

c o l l e c t i o n  m a t t e r s .  

The Commit tee  recommends t h a t  t h e  p r o s e c u t i o n  r o l e  i r z  

j u v e n i l e  m a t t e r s  be  per formed  by s o l i c i t o r s .  



V. THE STAFF LAWYER SERVICE 

A. Objec t ive  of t he  S t a f f  Lawyer Se rv i ce  

The o b j e c t i v e  o f  t h e  s t a f f  lawyer s e r v i c e  w i l l  be: 

1. t o  provide l e g a l  in format ion  and advice  

t o  t h e  Family Court  s o c i a l  s e r v i c e s .  

B. Operat ion of t h e  S t a f f  Lawyer Se rv i ce  

The Committee has  recoinmended t h e  e s t ab l i shmen t  of  

In t ake ,  Negot ia t ion ,  Enforcement and Prosecu t ion  Processes .  I n  

our  d i s c u s s i o n  o f  t h e s e  s e r v i c e s  we have noted the need f o r  t h e  

a s s i s t a n c e  of a s o l i c i t o r  t o  p rov ide  l e g a l  j.nformation and advice  
to the s o c i a l  s e r v i c e s  personnel .  

From our  s i t e  v i s i t s  we have determined t h a t  such l e g a l  

s e r v i c e s  a r e  no t  r e q u i r e d  on a f u l l  t ime b a s i s .  

The c o m m i t t e e  r e c o ~ r ! n e n d s  t h a t  a u n i t  be  e s t a b l i s h e d  t o  

p r o v i d e  l e g a l  s e r v i c e s  t o  t h e  I n t a k e ,  N e g o t i a t i o n ,  E n f o r c e m e n t ,  and 

P r o s e c u t i o n  P r o c e s s e s  a s  t h e y  a r e  r e q u i r e d .  W e  do n o t  f o r e s e e  

t h i s  u n i t  r e q u i r i n g  a g r e a t  nunber of  lawyers. Most in format ion  

w i l l  be provided by te lephone ,  and only i n f r e q u e n t l y  w i l l  i t  be 

necessary f o r  t h e  lawyer t o  a t t e n d  a t  any p a r t i c u l a r  Court.  

The Commi t tee  -- recommends t h a t  t h e  u n i t  b e  r2espons ibZe  f o r  

a s s i s t i n g  i n  t h e  i n - s e r v i c e  ZegaZ t r a i n i n g  o f  t h e  s t a f f  o f  t h e  

I n t a k e ,  N e g o t i a t i o n ,  E n f o r c e m e n t ,  and P r o s e c u t i o n  P r o c e s s e s .  

C. B e n e f i t s  of  t h e  S t a f f  Lawyer Se rv i ce  

The p u b l i c  w i l l  b e n e f i t  from r e c e i v i n g  a c c u r a t e  l e g a l  

i n f o r m a t i ~ n .  The s t a f f  of tile s o c i a l  s e r v i c e s  w i l l  b e n e f i t  from 

having t h e  back-up of s o l i c i t o r s  where they  are r equ i r ed .  



D. S p e c i a l  Cons idera t ions  Re la t ing  t o  t h e  S t a f f  Lawyer S e r v i c e  

The primary l i m i t a t i o n  of t h e  s e r v i c e  i s  t h e  c o s t  of  i t s  

implementation even though t h e  nurnber of  lawyers r equ i r ed  i s  

smal l .  However, t h e i r  s e r v i c e s  w i l l  improve t h e  q u a l i t y  of  t h e  

recommended processes .  

V I  . THE INVESTIGATION PROCESS 

The I n v e s t i g a t i o n  Process ,  and t h e  Chi ld  Advocate 

d i scus sed  i n  t h e  n e x t  s e c t i o n  of t h i s  r e p o r t ,  a r e  d i r e c t e d  

p r i m a r i l y  a t  modifying t h e  adversary  system i n  t hose  family  

d i s p u t e s  i nvo lv ing  c h i l d r e n  where j u d i c i a l  resolut i .ons  a r e  

r e q u i r e d  o r  p r e f e r r e d .  It i s  the  op in ion  of t h e  Committee t h a t  

t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d  may n o t  be n e t  w i t h i n  t h e  

t r a d i t i o n a l  adversary  system, p a r t i c u l a r l y  when t h e  c h i l d  i s  

n o t  a  p a r t y  t o  t h e  a c t i o n ;  f o r  example, i n  t h e  u ivorce  of 

the p a r e n t s  of t h e  c h i l d .  

A.  - Objec t ives  of t h e  1nvest igat . ion Process  - 

The two o b j e c t i v e s  of t h e  I n v e s t i g a t i o n  Process  a r e :  

1) t o  g a t h e r  a l l  r e l e v a n t  in format ion ,  (employ- 

ment, behavior ,  e t c . )  which w i l l  have a  

bear ing  on t h e  j u d i c i a l  d i s p o s i t i o n .  

2) t o  make o b j e c t i v e  proposa ls  t o  t h e  Court  

t h a t  a r e  i n  t h e  b e s t  i n t e r e s t s  of  t h e  

c h i l d r e n  [ i n  t h e  c o n t e x t  o f  t h e i r  family.  1 

B. Operat ion of t h e  I n v e s t i g a t i o n  Process  

The Cu~nr,i.Lctes i~ecrornrriends that z k e  c o u r t  h a v e  power on 



i k s  own m o t i o n  t o  c a t 2  f o r  an i n v e s t i g a t i o n  r e p o r t  i n  a22 c a s e s  

i n v o l v i n g  c h i l d r e n .  F u r t h e r ,  t h e  Commit tee  recommends t h a t  an  

o r d e r  f o r  an i n v e c t i g a t i o n  r e p o r t  may be made on t h e  a p p l i c a -  

t i o n  o f  e i t h e r  p a r t y .  We have purposely  given t h e  Court  a  

d i s c r e t i o n  i n  t h i s  r ega rd  f o r  two reasons:  

1) a  complete i n v e s t i g a t i o n  r e p o r t  

w i l l  n o t  be  necessary  i n  a l l  c a s e s .  

2)  any p a r t y  applyiny i n  o r d e r  t o  use  t h e  a p p l i c a t i o n  

a s  a  t a c t i c a l  de lay  w i l l  be prevented from doing so .  

The C o ~ m i t  t e e  recoxmends  t h a t  any r e p o r t  p repared  

b e  p r e s e n t e d  t o  t h e  p a r t i e s  p r i o r  t o  t h e  h e a r i n g  and t h a t  t h e  

p e r s o n  c o n d u c t i n g  t h e  i n v e s t i g a t i o n  p r e s e n t  h i m s e l f  f o r  c r o s s -  

e x a m i n a t i o n .  

The Committee i s  o f  t h e  op in ion  t h a t  t h e  I n v e s t i g a t i o n  

Process  should be a  s e p a r a t e  s e r v i c e  u n i t  w i t h i n  t h e  Family 

Court  S o c i a l  Se rv i ces .  The personnel  must be t r a i n e d  f o r  

thorough i n v e s t i g a t i o n  and o b j e c t i v e  r e p o r t i n g .  W e  d i s a g r e e  

w i t h  t h e  I n s t i t u t e ' s  working paper ,  Farflily Court ,  1972 which 

would a l low t h e  I n v e s t i g a t i o n  Process  t o  s e e  t h e  f i l e s  

prepared by t h e  I n t a k e  and C o n c i l i a t i o n  Processes .  wh i l e  t h i s  

may mean a  d u p l i c a t i o n  of e f f o r t  we th ink  t h a t  t h e  con- 

f i d e n t i a l i t y  a t  t h e  e a r l i e r  s t a g e s  should no t  be i n f r i n g e d .  

C .  Bene f i t s  o f  t h e  I n v e s t i g a t i o n  Process  - 

The Inves t iga t io r l  Process  w i l l  a s s u r e  t h a t  most of t h e  

in format ion  on which t o  base a  d e c i s i o n  i s  be fo re  t h e  c o u r t  

t o g e t h e r  w i th  o b j e c t i v e  p roposa l s .  



D. S p e c i a l  Cons idera t ions  Related t o  t h e  I n v e s t i g a t i o n  Process  - 

The va lue  of t h e  I n v e s t i g a t i o n  Process  w i l l  be l o s t  i f  

t h e  j u d i c i a r y  merely "rubber  stamps" t h e  p roposa l s  wi thout  

a d j u d i c a t i n g .  

The I n v e s t i g a t i o n  Process  i s  c l e a r l y  a p p r o p r i a t e  f o r  

custody and a c c e s s  ques t ions .  However, o t h e r  1 - i t i g a t i o n  

invo lv ing  c h i l d r e n ,  ( j u v e n i l e  del inquency,  wardship,  adopt ion ,  

a f f i l i a t i o n  and maintenance proceedings)  a r e  n o t  s o  c l e a r l y  

b e n e f i t e d  by t h e  I n v e s t i g a t i o n  Process .  

Juven i l e  p roba t ion  s e r v i c e s  p rov ide  pre -sen tence  

r e p o r t s  t o  t h e  Courts  which a r e  designed t o  prov ide  r e l e v a n t  

in format ion  about  t h e  c h i l d  and t h e  app rop r i a t enes s  of  

p roba t ion  supe rv i s ion  i n  t h e  community. This  i s  a  f i r m l y  

e s t a b l i s h e d  s e r v i c e  and it seems i n a p p r o p r i a t e  t h a t  t h e  

proposed I n v e s t i g a t i o n  Process  o f  t h e  Family Court  d u p l i c a t e  

t h i s .  

I n  t h e  ma t t e r  of  wardship,  abuse,and n e g l e c t  t h e  A lbe r t a  

S o c i a l  S e r v i c e s  and Comnunity Hea l th  Department p rov ides  t h e  

i n v e s t i g a t i o n  s e r v i c e s  r equ i r ed .  Again, it seems i n a p p r o p r i a t e  

t h a t  t h e  proposed I n v e s t i g a t i o n  Process  d u p l i c a t e  t h i s  work. 

A s  w e l l ,  t h e  c h i l d  advocate s e r v i c e  proposed i n  t h e  

nex t  s e c t i o n  o f  t h e  r e p o r t  w i l l  a s s u r e  t h a t  t h e  c h i l d r e n ' s  

r i g h t s  a r e  p ro t ec t ed .  A f f i l i a t i o n  and maintenance proceedings 

a r e  a p p r o p r i a t e l y  served by t h e  Ehforcement Process .  



I THE CHILD ADVOCATE SERVICE 

I n  r e c e n t  y e a r s  t h e r e  has  been a  slow t u r n i n g  away 

from t h e  in formal  procedures  adopted by t h e  J u v e n i l e  Courts  

o f  t h i s  and o t h e r  j u r i s d i c t i o n s .  The d e c i s i o n  of t h e  United 

S t a t e s  Supreme Court  i n  t h e  Appl ica t ion  - of Gau l t  - i s  i n d i c a t i v e  

of t h e s e  changes. The essence o f  t h a t  d e c i s i o n  i s  t h a t  no th ing  

must be done " i n  t h e  h e s t  i n t e r e s t  of  t h e  c h i l d "  which de- 

p r i v e s  him of h i s  l e g a l  r i g h t s .  

Our Committee a l s o  wishes t o  advance t h e  p r o p o s i t i o n  

t h a t  c h i l d r e n  must be  f u l l y  recognized a s  equa l  p a r t i c i p a n t s  

i n  t h e  r e s o l u t i o n  of fami ly  d i s p u t e s .  

A.  Obiec t ives  o f  t h e  Chi ld  Advocate Se rv i ce  

The o b j e c t i v e  of t h e  Chi ld  Advocate Se rv i ce  is: 

1) t o  p r o t e c t  t h e  r i g h t s  of  c h i l c r e n  who 

may come be fo re  t h e  Court ,  d i r e c t l y  a s  

p a r t i e s  t o  t h e  l i t i g a t i o n ,  o r  i n d i r e c t l y ,  

where they  a r e  t h e  s u b j e c t  of a  custody 

d i s p u t e .  

B. Operat ion o f  t h e  Chi ld  Advocate Se rv i ce  - 

Elsewhere i n  t h i s  r e p o r t  w e  have recommended t h a t  a l l  

persons  coming b e f o r e  t h e  Family Court  have t h e  oppor tun i ty  

t o  be  r ep re sen ted  by a  s o l i c i t o r  from t h e  p r i v a t e  bar .  The 

Commi t t ee  now recommends t h a t  t h e  C o u r t  have  power o n  i t s  own 

m o t i o n  o r  o n  a p p l i c a t i o n  t o  o r d e r  u  c h i l d  a d v o c a t e  t o  i n t e r v e n e  

o n  b e h a l f  o f  any c h i l d  o r  c h i l d r e n  i n v o l v e d  i n  a  d i s p u t e  b e f o r e  

t h e  C o u r t .  



The Commi t tee  recommends t h a t  a  c h i l d  a d v o c a t e  e n l i s t  

t h e  a i d  o f  t h e  I n v e s t i g a t i o n  P r o c e s s  o f  t h e  Family  C o u r t  and 

any o t h e r  s p e c i a l  s e r v i c e  he may r e q u i r e .  

The Commi t tee  a l s o  recommends t h a t  t h e  C h i l d  Advoca t e  

s e r v i c e  be  s t a f f e d  by s o l i c i t o r s .  

C. B e n e f i t s  of  t h e  Chi ld  Advocate S s r v i c e  

1) The r i g h t s  of  c h i l d r e n  be fo re  t h e  Court  w i l l  be 

p ro t ec t ed .  

2 )  The reconunendations of t h i s  Committee and t h e  J u d i c i d l  

Committee t h a t  t h e  Family Court  be comprised of two s e p a r a t e  

s e r v i c e s - - j u d i c i a l  and s o c i a l - - w i l l  mean a  more formal 

a d j u d i c a t i v e  process .  The Chi ld  Advocate Se rv i ce  w i l l  a s s i s t  

i n  t h e  p r e s e r v a t i o n  of t h a t  f o r m a l i t y  by supplying counse l  t o  

r e p r e s e n t  t h e  r i g h t s  of  c h i l d r e n .  

D. S p e c i a l  Cons idera t ions  Related t o  t h e  Chi ld  Advocate Process  -. 

The Committee has had cons ide rab le  d i f f i c u l t y  i n  d e f i n i n g  

tne  r o l e  of  t h e  Chi ld  Advocate i n  r e l a t i o n  t o  t h e  r o l e  of  t h e  

D i r e c t o r  of  Chi ld  Welfare under t h e  Chi ld  Welfare Act. We no te  

t h a t  t h e  Child Advocate i n  t h e  Family Court  p i l o t  p r o j e c t s  i n  

B r i t i s h  Columbia r e p r e s e n t s  t h e  i n t e r e s t s  of  bo th  t h e  c h i l d  and 

t h e  D i rec to r .  We a r e  n o t  content ,however,  t h a t  t h e i r  i n t e r e s t s  

a r e  t h e  same i n  a l l  c a se s .  For example, from our  s i te  v i s i t s  

w e  have determined t h a t  where t h e  p a r e n t s  consen t  t o  an o r d e r  

f o r  temporary wardship,  no evidence i s  p re sen ted  t o  t h e  Court .  I n  

e f f e c t  t h e  Court  rubber  stamps t h e  agreement made between t h e  

Departriient and t h e  p a r e n t s  w i th  no r e p r e s e n t a t i o n  o r  Court  

a d j u d i c a t i o n  t o  d e t e r n i n e  that the agreement i s  i n  tile best 

interests of tkic c h i l d .  T-- Con~oitLee t i l inks  t h a t  i t  i s  impor tan t  

t h a t  t h e  judge have evidence p re sen ted  i n  a l l  c a s e s  where t h e  

temporary wardship. 



CHAPTER I11 - 

IMPLEMENTATION OF THE FAMILY COURT SOCIAL SZRVICES - --- 

I. STRUCTURE - 

A. General  Cons idera t ions  -- 

There a r e  f o u r  primary c o n s i d e r a t i o n s  i n  our  p roposa l s  

f o r  implementing t h e  s o c i a l  s e r v i c e s  w e  have recommended i n  

t h i s  r e p o r t :  

1) t h e  geography and popula t ion  d i s t r i b u t i o n  i n  

t h e  Province of  A lbe r t a  

2 )  t h e  d e f i n i t i o n  and maintenance of r o l e s  f o r  

t h e  Family Court  S e r v i c e s ,  j u d i c i a l  and s o c i a l  

3 )  t h e  making of p roposa l s  which provide  t h e  l e a s t  

d i s r u p t i o n  t o  e x i s t i n g  i n s t i t u t i o n s  

4 )  minimizing t h e  a d d i t i o n a l  c o s t s  of  t h e  proposed 

s e r v i c e s  t o  t h e  Family Court .  

1) geography and popula t ion  d i s t r i b u t i o n  

The e s t ab l i shmen t  of  t h e  j u d i c i a l  and s o c i a l  s e r v i c e s  of 

t h e  Uni f ied  Family Court  t-hroughout t h e  province has  concerned 

both Committees. A t  p r e s e n t ,  family  and juven i l e  m a t t e r s  r e c e i v e  

j u d i c i a l  s e r v i c e  from: 

( a )  t h e  Family and Juven i l e  Courts  which have 8 o r i g i n a -  

t i n g  c o u r t s  and 28  c i r c u i t  l o c a t i o n s ,  and 

(b) tile P r o v i n c i a l ,  D i s t r i c t  and Supreme Courts  of t h e  

~ ~ i o v i n c e .  



I t  i s  n o t  expected t h a t  t h e  new Uni f ied  Family Court  

w i l l  be a b l e  immediately t o  meet t h e  needs f o r  s e r v i c e  i n  a l l  

r eg ions  of Alber ta .  This  w i l l  n e c e s s i t a t e  t h e  P r o v i n c i a l ,  

D i s t r i c t  and Supreme Courts  p re se rv ing  some of t h e i r  family  

and j u v e n i l e  j u r i s d i c t i o n .  

The s o c i a l  s e r v i c e s  t o  t h e  Court  a r e  p r i m a r i l y  provided 

by t h e  Department of  t h e  S o l i c i t o r  General  which has r e g i o n a l  

o f f i c e s  throughout  t h e  province.  I n  t h e  C i t y  of Edmonton t h e s e  

s e r v i c e s  a r e  provided by the  At torney Genera l ' s  Department. A s  

w e l l ,  t h e r e  a r e  a  v a r i e t y  of o t h e r  p u b l i c  and p r i v a t e  s o c i a l  

s e r v i c e s  a v a i l a b l e  t o  t h e  c o u r t .  

A p r i n c i p a l  d i f f i c u l t y  i n  t h e  d e l i v e r y  of s o c i a l  s e r v i c e s  

t o  t h e  Court  has  been t h e  l a c k  o f  co-ordinat ion.  

From o u r  s i te  v i s i t s  w e  have determined t h a t  i n  some 

l o c a t i o n s  t l iere  i s  n o t  enough Family Court  a c t i v i t y  t o  demand 

t h e  s e r v i c e s  of a  f u l l  t i m e  Court  s o c i a l  worker. This  w i l l  mean, 

t h a t  u n l e s s  t h e r e  i s  a  s u b s t a n t i a l  i n c r e a s e  i n  a c t i v i t y ,  r e s u l t i n g  

from our  proposed s e r v i c e s ,  t h e  s o c i a l  worker may be r e q u i r e d  t o  

perform o t h e r  kinds  of func t ions .  For example, i n  one community 

we v i s i t e d  t h e  s o c i a l  worker d iv ided  h i s  t ime between Family 

Court  m a t t e r s  and a d u l t  p roba t ion .  

21 t h e  d e f i n i t i o n  and i.iaintenance of t h e  s o l e s  of  
t h e  s o c i a l  a n a u d i c i a l  ---- s e r v i c e s  of t h e  Family Court  -- -- 

W e  have lea rned  frorn s i t e  v i s i t s  t h a t  one of t h e  c r i t i c a l  

problems f a c i n g  judges and s o c i a l  workers r e l a t i n g  t o  fami ly  

m a t t e r s  i n  law, is  t h e  absence of c l e a r  r o l e  d e f i n i t i o n .  For a  

v a r i e t y  of reasons ,  i nc lud ing  t h e  l ack  of s o l i c i t o r  r e p r e s e n t a t i o n  

be fo re  t h e  Court ,  t h e  judges have found themselves p l a c e d i n  a 

p o s i t i o n  where they have had t o  p lay  t h e  r o l e  of judge, lawyer 



and s o c i a l  worker. I t  i s  our  view t h a t  when a  family  d i s p u t e  

reaches  t h e  a d j u d i c a t i o n  s t a g e ,  t h e  judge must f i n d  t h e  f a c t s ,  

apply t h e  law and make a  d e c i s i o n .  

Family Court  c o u n s e l l o r s  have had d i f f i c u l t y  i n  d e f i n i n g  

t h e i r  r o l e  i n  t h e  Cour t . .  I t  i s  o u r  view t h a t  t h e  coun- 

s e l l o r s  appear ing  i n  Court  should be t h e r e  s o l e l y  a s  w i tnes ses  

and n o t  a s  advocates  o r  judges f o r  one o r  o t h e r  of t h e  d i s p u t a n t s  

I n  t h e i r  proposed r o l e  a s  n e g o t i a t o r s  they w i l l  a s s i s t  t h e  

p a r t i e s ,  even i f  f a i l i n g  t o  r each  an u l t i m a t e  agreement, by 

d e f i n i n g  t h e  i s s u e s  and narrowing through n e g o t i a t i o n s  t h e  number 

of i s s u e s  t h a t  must n e c e s s a r i l y  reach  a d j u d i c a t i o n .  

This  b l u r r i n g  of r o l e s  has  had a  profound e f f e c t  on our  

d e c i s i o n  r ega rd ing  t h e  a d m i n i s t r a t i o n  o f  t h e  s o c i a l  s e r v i c e s .  

Our f i r s t  c o n s i d e r a t i o n  was whether t h e  s e r v i c e s  should f a l l  

under j u d i c i a l  a u t h o r i t y .  We r e j e c t e d  this form of a d m i n i s t r a t i o n  

f o r  two reasons  : 

a )  it i s  o u r  con ten t ion  t h a t  i f  t h e  judges a r e  

r e s p o n s i b l e  f o r  t h e  a d m i n i s t r a t i o n  of t h e  socia l .  

s e r v i c e s  t h e  r o l e  d i s t i n c t i o n s  w i l l  be l o s t .  

Th i s  con ten t ion  has  two p a r t s :  

i) t h e  i n t e r n a l  o r g a n i z a t i o n a l  s t ruc tu re - -  

t h e  s o c i a l  s e r v i c e s  i f  under j u d i c i a l  

a u t h o r i t y  would n o t  develop t h e i r  s e p a r a t e  

and independent r o l e  i n  family  d i s p u t e  

r e s o l u t i o n .  

ii) how t h e  p u b l i c  w i l l  view t h e  s o c i a l  s e r v i c e s  

a s  a  s e p a r a t e  p rocess  f o r  d i s p u t e  r e s o l u t i o n  

i f  t h a t  p rocess  is adminis te red  by t h e  

jud ic ia ry .  



One o f  t h e  d i f f i c u l t i e s  we have noted on our  s i te  

v i s i t s  i s  t h a t  proximity  of t h e  s o c i a l  s e r v i c e s  t o  

t h e  j u d i c i a l  s e r v i c e s  may l e a d  t o  a  b l u r r i n g  o f  

i d e n t i t i e s  i n  t h e  mind of t h e  u s e r  o f  t h e  c o u r t  

s e r v i c e s .  On t h e  o t h e r  hand, t h e  advantages  of 

having s o c i a l  workers and judges i n  t h e  same 

f a c i l i t i e s  a r e  c l e a r .  The Court  f a c i l i t i e s  a t  t h e  

B r i t i s h  Columbia p i l o t  p r o j e c t s  i n  Richmond, Surrey and 

De l t a ,  where s o c i a l  workers and judges sha re  t h e  

same accommodations, has  worked w e l l  i n  most ca ses .  

I t  i s  o u r  view t h a t  adequate supe rv i s ion  and 

a d m i n i s t r a t i o n  w i l l  adequa te ly  p reven t  t n e  b l u r r i n g  

of r o l e  i d e n t i t i e s  i f  t h e  j u d i c i a l  and s o c i a l  

s e r v i c e s  a r e  i n  t h e  sane b u i l d i n g  b u t  a d m i n i s t r a t i v e l y  

s epa ra t ed .  

b) The second reason  f o r  r e j e c t i n g  tn3s  form of 

a d m i n i s t r a t i o n  i s  t h a t  judges snould n o t  be 

expected t o  s u p e r v i s e ,  d i r e c t  2nd develop t h e  

s e r v i c e s  of a  d i f f e r e n t  p r o f e s s i o n a l  d i s c i p l i n e .  

A f u r t k r c o n s i d e r a t i o n  was t h e  e s t a b l i s h m e n t  of  a  

s e p a r a t e  commission t o  admin i s t e r  and t o  develop t h e  s o c i a l  

s e r v i c e s .  W e  u l t i m a t e l y  r e j e c t e d  t h i s  p roposa l  p r i m a r i l y  

because we favour  m i n i s t e r i a l  r e s p o n s i b i l i t y  f o r  t h e  conduct  of  

t h e  s o c i a l  s e r v i c e s .  

The Committee cons idered  i n  t u r n  each of t h e  t h r e e  

government depar tments  p r e s e n t l y  a c t i v e  i n  t h e  Family Court.  

This  brought  us  t o  t h e  recommended o r g a n i z a t i o n a l  s t r u c t u r e  f o r  

implementing o u r  p roposa ls .  



3 )  proposa ls  which provide  t h e  l e a s t  d i s r u p t i o n  t o  
e x i s t i n g  i r ~ s t i t u t i o n s  

There a r e  now t h r e e  government departments p a r t i c i p a t i n g  

i n  t h e  work of t h e  Family Court.  They a r e :  

a .  The Department of  S o c i a l  S e r v i c e s  and Community 
Heal th  

b. The Department of  t h e  At torney General  

c. The Department of  t h e  S o l i c i t o r  General  

Our proposa ls  a r e  d i r e c t e d  a t  p r e se rv ing ,  where p o s s i b l e ,  

t h e  i n t e r e s t s  of  each i n  tile a c t i v i t i e s  o f  

t h e  Family Court .  The t h r u s t  of  our  recommendations i s  d i r e c t e d  

a t  t h e  co-ord ina t ion  and f u r t h e r  development of t h e s e  a c t i v i t i e s  

a .  A lbe r t a  S o c i a l  Se rv i ces  and Community Heal th  

This  Department has  r e g i o n a l  o f f i c e s  d i s t r i b u t e d  throughout 

t h e  province.  The primary Family Court  a c t i v i t y  of t h e  Depart- 

ment i s  i n  t n e  a r e a  o f  c h i l d  w e l f a r e ,  j uven i l e  del inquency,  and i n  

a s s i s t i n g  s o c i a l  al lowance r e c i p i e n t s  i n  maintenance and recovery.  

b. The Department o f  t h e  At torney General  

This  Department has tile r e s p o n s i b i l i t y  f o r  Court  adminis t ra -  

t i o n  i n  t h e  province of Alber ta .  I t  a l s o  p rov iaes  t h e  c o u n s e l l i n g  

s t a f f  t o  t h e  Edmonton Family Court  and p r e s e n t l y  funds  t h e  

Edmonton Family Court  C o n c i l i a t i o n  Serv ice .  I t  i s  t h e  op in ion  

of t h e  Conunittee t h a t  t h e  d u t i e s  a s s o c i a t e d  wi th  t h e  adminis t ra -  

t i o n  of t h e  s o c i a l  s e r v i c e s  a r e  s o  u n l i k e  t h o s e  of t h e  Court  

administration branch t i ra t  they ought t o  be mainta ined s e p a r a t e l y .  



c.  Department of  t h e  S o l i c i t o r  General  

This  Department o u t s i d e  of t h e  C i t y  of Edmonton, assumes 

r e s p o n s i b i l i t y  f o r  t he  p r o v i s i o n  of counse l l i ng  s e r v i c e s  t o  

people  appear ing before  Family Court.  

4 )  ~ i n i m i z i n g  t h e  ~ d d i t i o n a l  Costs  of  t h e  Proposed 
s e r v i c e s  t o  t h e  Family Court  

This  c o n s i d e r a t i o n  i s  c l o s e l y  t i e d  wi th  t h e  prev ious  one. 

By recornmending t h e  use  of t h e  c u r r e n t  s e r v i c e s  w e  hope t o  

minimize t h e  a d d i t i o n a l  c o s t s .  A s  w e l l ,  through proper  co- 

o r d i n a t i o n  w e  hope t o  o f f - s e t  t h e  c o s t  of  t h e  a d d i t i o n a l  

proposed s e r v i c e s .  W e  recognize ,  however, t h a t  t h e  r e c r u i t i n g  

and t r a i n i n g  of s p e c i a l i z e d  s t a f f  t o  perform t h e  d u t i e s  ou t -  

l i n e d  i n  t h i s  r e p o r t  w i l l  n o t  be  inexpensive.  

B. Remaining Recommendations 

1) The Commi t tee  recommends t h a t  a  s e p a r a t e  S o c i a l  S e r v i c e s  

Branch be e s t a b z i s h e d .  ~ 1 1 1 ~  Branch w i l l  absorb  t h e  employees 

c u r r e n t l y  employed i n  Fcami.ly Court  ma t t e r s .  

The Family Court  S o c i a l  Se rv i ces  Branch should be headed 

by a  d i r e c t o r ,  t h e  s t a t u s  of which w i l l  enab le  t h e  ~ i r e c t o r  t o  

main ta in  t h e  r o l e  s e p a r a t i o n  between t h e  s o c i a l  and j u d i c i a l  

s e r v i c e s .  I t  w i l l  be t h e  r e s p o n s i b i l i t y  of  t h e  D i r e c t o r  t o  

coo rd ina t e  and implement t h e  recommendations conta ined  i n  t h i s  

r e p o r t ;  t o  t h i s  end tine D i rec to r  w i l l  work i n  c l o s e  l i a i s o n  

w i t h  t h e  a p p r o p r i a t e  governmental departments which a r e  a l s o  

a f f e c t e d  by t h e  recommendations of t h i s  Report.  



2 )  The Commit tee  recsrnlnclnds -- t h e  i m p  l e m e n t a t i o n  o f  t r a i n i n g  

and e d u c a t i o n a Z  programmes d e s i g n e d  t o  p repare  e x i s t i n g  and new 

p e r s o n n e l  o f  t h e  I n t a k e ,  N e g o t i a t i c n ,  and I n v e s t i g a t i o n  S e r v i c e s  

t o  p e r f o r m  t h e  d u t i e s  d e s c r i b e d  e a r Z i e r  i n  t h i s  r e p o r t .  

A t  p r e s e n t  t h e r e  i s  no educa t iona l  programme a v a i l a b l e  

w i t h i n  t h e  province t o  meet t h e  s p e c i f i c  needs r e q u i r e d  by o u r  

proposed S o c i a l  Se rv i ces .  The educa t ion  and t r a i n i n g  programme 

w e  have recommended l a t e r  i n  t h i s  Report w i l l  meet t h i s  need. 

During our  s i t e  v i s i t s  we l e a r n e d  t h a t  one of t h e  p r e s e n t  

problems wi th  t h e  development of  s p e c i a l  s k i l l s  i n  t h e  Family 

Court  a r e a  r e l a t e s  t o  t h e  f a c t  t h a t  most of  t h e  c o u n s e l l o r s  

a r e  i n  t h e  Department of  t h e  S o l i c i t o r  General  and a r e  t h e r e f o r e  

c l o s e l y  i d e n t i f i e d  w i t h  t h e  work of p roba t ion  o f f i c e r s .  It i s  

o u r  op in ion  t h a t  t h e  e s t a b l i s h m e n t  o f  a  s e p a r a t e  branch w i l l  

g i v e  t h e s e  workers assurance  t h a t  t h e  development of s p e c i a l  

s k i l l s  w i l l  g i v e  them an advantage i n  t h e i r  c a r e e r  l i n e s  and 

assurance  of cont inuous employment i n  t h i s  s p e c i a l  a r e a .  

The s k i l l s  l e v e l  of  t h e  e x i s t i n g  s t a f f  v a r i e s .  Many workers 

have cons ide rab le  e x p e r t i s e  i n  r e l a t i o n  t o  many of t h e  problems 

t o  be encountered by Family Court  counse l lo r s .  A s  w e l l ,  t h e  

C o n c i l i a t i o n  Se rv i ce  o f  t h e  Edmonton Family Court  has  developed 

an e x p e r t i s e  i n  t h i s  a r e a .  We note  t h a t  t h e  c o u n s e l l o r s  i n  t h e  

B r i t i s h  Columbia Family Court  p i l o t  p r o j e c t s  come from a  v a r i e t y  

of backgrounds. 

3 )  The Commi t tee  recommends t h e  d e v e l o p m e n t  o f  i n f o r m a t i o n a l  

m a t e r i a l ,  f o r  genera2  d i s t r i b u t i o n  t o  t h e  p u b l i c .  A few examples 

of such  m a t e r i a l s  a r e :  answers t o  l e g a l  q u e s t i o n s  i n  family  r e l a t i o n -  

s k i p  m a t t e r s ,  how t h e  Uni f ied  Family Court  works, and where t o  

l o c a t e  e x i s t i n g  community r e sou rces .  



4 )  The Commi t tee  recommends t h a t  i n  non-urban  a r e a s  

where Family  Cour t  S o c i a l  S e r v i c e s  a r e  l a c k i n g  t h a t  l o c a l  p e o p l e  

be  t r a i n e d  t o  p r o v i d e  a  comparabte  s e r v i c e .  

5 )  The Commi t tec  r~eronimcnds t h e  d e v e l o p m e n t  o f  a  s t a n d a r d  

form agreemen t  a c c e p t a b l e  f o r  f i l i n g  i n  t h e  Fami ly  C o u r t .  Such  

a  form i s  c u r r e n t l y  i n  u s e  i n  t h e  B r i t i s h  Columbia p i l o t  

p r o j e c t s .  

6 )  The Commi t tee  recommends t h e  d e s i g n  and d e v e l o p m e n t  o f  a  

r e c o r d  k e e p i n g  s y s t e m  t o  c o l l e c t  b a s i c  i n f o r m a t i o n  f o r  r e s e a r c h  

purposes  t o  e n s u r e  s t a n d a r d s  o f  s e r v i c d ,  and a l s o  t o  accommodate 

t h e  c o l l e c t i o n  o f  s p e c i a l  i n f o r m a t i o n  t h a t  may b e  r e q u i r e d  f o r  

s h o r t  t e r m  p u r p o s e s .  

7 )  The Commi t tee  recommends t h e  deveZopment  o f  a  s p e c i a l  

program d e s i g n e d  t o  encourage  t h e  u s e  o f  t h e  Family  C o u r t  

s e r v i c e s ,  j u d i c i a l  and s o c i a Z ,  i n  i n s t a n c e s  where  p a r t i c u l a r  

prob lems  o f  a c c e s s  a r i s e .  

8 )  The Commi t tee  recommends t h a t  t h e  a p p r o p r i a t e  s t a f f  from 

t h e  Depar tments  o f  t h e  A t torney-GeneraZ and t h e  So t i c i t o r - G e n e r a 2  

and t h e  Edmonton Family  C o u r t  C o n c i l i a t i o n  S e r v i c e s  form t h e  

proposed  Famity C o u r t  S o c i a t  S e r v i c e s .  



11. TRAINING/EDUCATIONAL PROGRAMS FOR THE INTAKE, NEGOTIATION 

AND INVESTIGATION SERVICES 

Our Committee i s  o f  t h e  op in ion  t h a t  a  v a r i e t y  of 

educa t iona l  and t r a i n i n g  exper iences  must be a v a i l a b l e  t o  t h o s e  

who a r e  now Family C0ur.t c o u n s e l l o r s  and t o  t hose  who w i l l  be 

employed i n  t h a t  capac i ty .  

A .  Objec t ives  o f  t h e  Training/Educdt ional  Programs 

1) TO a s s i s t  c o u n s e l l o r s  i n  reach ing  a  b a s e l i n e  

academic and e x p e r i e n t i a l  s t anda rd  f o r  Family 

Court  c o u n s e l l o r s ,  t h a t  ensu re s  a  q u a l i t y  s e r v i c e  

t o  c l i e n t s .  

2 )  To develop s p e c i a l i z e d  Family Court  c o u n s e l l o r s .  

3 )  To s t r e n g t h e n  family  law s e r v i c e s  by provid ing  a  

province-wide t r a i n i n g / e d u c a t i o n l l  srogram, and 

by provid ing  a  mechanism f o r  cont inu ing  educa t ion  

and s t a f f  development, a s  new t h e o r i e s  and p r a c t i c e s  

evolve  i n  s o c i a l  work and law i n  fami ly  m a t t e r s .  

B.  Operat ion o f  t h e  Training/Educationa.l  Programs 

The c o u n s e l l o r s  employed i n  t h e  I n t a k e ,  Negot ia t ion  and 

I n v e s t i g a t i o n  Processes  must e x h i b i t  a  v a r i e t y  of s k i l l s ,  perform 

a  v a r i e t y  of i n t e rdependen t  f u n c t i o n s ,  and perform a  v a r i e t y  of 

r o l e s .  The focus  of t h e i r  i n t e r v e n t i o n s  i s  on t h e  r e l a t i o n s h i p s  

between and among i n d i v i d u a l s  w i th in  a  fami ly ,  o r  between family  

members and t h e  s t a t e ,  r a t h e r  than  on t h e  i n d i v i d u a l s  themselves.  

The s k i l l  a r e a s  and f u n c t i o n s  a r e  e l a b o r a t e d  below. 



1) S k i l l s  , 

The broad s k i l l  a r e a s  r equ i r ed  by t h e  family  c o u n s e l l o r  

t.o f u l f i l l  t h e  purposes  of t h e  I n t a k e ,  Negot ia t ion ,  and 

I n v e s t i g a t i o n  Processes  i nc lude :  

a)  Problem assessment 

- i d e n t i f y i n g  and s t a t i n g  t h e  problems t o  be 

so lved  ( e x t e n t ,  number, d u r a t i o n ,  s e v e r i t y )  

- ana lyz ing  t h e  dynamics o f  t h e  s o c i a l  s i t u a t i o n  

- e s t a b l i s h i n g  g o a l s  ( shor t - te rm vs. long-term; 

f e a s i b i l i t y  on a p o s s i b i l i t y  vs .  p r o b a b i l i t y  

s c a l e )  

- determining t h e  r e sou rces  which can be brought  

t o  bear  on t h e  i n t a k e ,  n e g o t i a t i o n ,  and 

i n v e s t i g a t i o n  processes  

- determining t h e  r e s i s t a n c e s  and d i f f i c u l t i e s  

l i k e l y  t o  be encountered 

- determining t h e  t a s k s ,  a c t i v i t i e s ,  and s t r a t e g i e s  

r e q u i r e d  t o  meet e s t a b l i s h e d  goa l s .  



b)  Data c o l l e c t i o n  

- ques t ion ing ,  obse rva t ion ,  use  of e x i s t i n g  r eco rds  

- planning  a  d a t a  c o l l e c t i o n  s t r a t e g y  

C )  Forming r e l a t i o n s h i p s  

- communications s k i l l s  

- c r e a t i n g  a  p h y s i c a l ,  temporal ,  and a f f e c t i v e  

c l i m a t e  i n  which n e g o t i a t i o n  can occur  

- awareness of mot iva t ions  and r e s i s t a n c e s  t o  change 

- planning  which people  t o  involve  and i n  what sequence 

d )  Negot ia t ing  working agreements 

- ga in ing  informed consen t  t o  under take t h e  in -  

t a k e ,  o r  n e g o t i a t i o n ,  o r  i n v e s t i g a t i o n  p roces s  

- determining which a c t i v i t i e s  w i l l  be undertaken 

by t h e  c l i e n t  and which by t h e  counse l lo r  

- determining e x p l i c i t l y  w i th  whom, where, when, 

and how these  p roces ses  w i l l  occur.  

- being aware of t h e  ambivalence, manoeuvering 

f o r  p o s i t i o n  and c o n t r o l ,  mutual t r u s t  and 

accep tance ,  and w i l l i n g n e s s  t o  work t o g e t h e r  

t o  r each  a  common goa l ,  a l l  of  which can be 

p a r t  of  the n e y o t i a t i o n  process  



e) c o n t a c t i n g  and invo lv ing  o t h e r  people  and community 
r e sou rces  a s  needed 

- r e f e r r a l s  t o  o t h e r  p a r t s  o f  t h e  Family Court  system 

o r  t o  o u t s i d e  community r e sou rces  and personne l  

(p sycho log i s t s ,  ~ e b t o r ' s  A s s i s t a n t  Board, Legal  

  id, e d u c a t i o n a l  s p e c i a l i s t s )  . 

f )  Mainta ining and co-ord ina t ing  c o n t a c t s  w i t h  
o t h e r  people  and community r e sou rces  

- up-dating knowledge of community r e sou rces  

- improving acces s  t o  community r e sou rces  

g )  Exe rc i s ing  i n f l u e n c e  t o  r each  g o a l s  - 

- bo th  t h e  counsel . lor  and t h e  Family Court  S e r v i c e s  

must have some bases  of i n f l u e n c e  f o r  t h e  c l i e n t ,  

i .e. ,  l e g i t i m a t e  a u t h o r i t y ,  s t a t u s  and r e p u t a t i o n ,  

knowledge and e x p e r t i s e ,  and pe r sona l  a t t r a c t i v e -  

nes s .  

h )  Terminating t h e  working agreement and e v a l u a t i o n  
of t h e  i n t a k e ,  n e g o t i a t i o n ,  and i n v e s t i g a t i o n  
p roces s s s  

- s t a b i l i z i n g  t h e  i n t e r v e n t i o n  (e.g. f i l i n g  t h e  

n e g o t i a t e d  agreement) 

- f a c i l i t a t i n g  c l o s u r e  once t h e  d i s p u t e  has  been 

reso lved  

- f a c i l i t a t i n g  acces s  t o  a d j u d i c a t i o n  i f  t h e  . 
d i s p u t e  ( s !  remain unreso lved  



- detennin ing  thc bases  on which a  new working 

agreement may be i n i t i a t e d  o r  t h e  agreement 

may be r e n e g o t i a t e d  

- determining t h e  va lue  and e f f e c t i v e n e s s  o f  t h e  

c o u n s e l l o r ' s  i n t e r v e n t i o n s  

The s k i l l s  enumerated above a r e  in te rdependent .  The t a s k s  and 

a c t i v i t i e s  wnich a r e  man i f e s t a t i ons  of t h e s e  broad s k i l l  a r e a s  

w i l l  v a ry ,  depending upon whether t h e  counse l lo r  i s  working 

i n  t h e  I n t a k e ,  Neqot ia t ion ,  o r  I n v e s t i g a t i o n  Se rv i ce  of t h e  

Family Court  S o c i a l  Se rv i ces .  

2. Func t ions  

The seven general.  f unc t ions  t o  be performed by c o u n s e l l o r s  

i nc lude  : -- 

a )  enhancing p e o p l e ' s  problem-solving c a p a c i t i e s  (e.g.  

t h e  n e g o t i a t i o n  process  i t s e l f  

b)  e s t a b l i s h i n q  l i nkages  w i th  o t h e r  r e s o u r c e s ,  i n d i v i d u a l  -. 

o r  community (e .g .  r e f e r r a l  f o r  psychologica l  o r  

medical  assessment ,  o r  p a r e n t  e f f e c t i v e n e s s  t r a i n i n g ;  

forming a  s e l f - h e l p  group f o r  r e c e n t l y  d ivorced  people  

t o  he lp  them a d j u s t  t o  t h e i r  new s t a t u s )  

C )  f a c i l i t a t i n g  i n t e r a c t i o n  w i t h  o t h e r  r e sou rces ,  

i n d i v i d u a l  o r  community (e.g.  c a s e  conferences ,  l i a i s i n g  

wi th  s o c i a l  al lowance workers around income maintenance,  

fo l lowing  up r e f e r r a l s  t o  o t h e r  agenc ies )  



d) -- f a c i l i t a t i n q  i n t e r a c t i o n  w i t h i n  o n e ' s  o m  branch 

of t h e  Family Court  Se rv i ces  (e.g. recommending 

changes i n  i n t e r n a l  func t ion ing ,  modifying programs 

t h a t  a r e  working a t  cross-purposes)  

e) i n f l u e n c i n g  s o c i a l  p o l i c y  i n  law r e l a t i n g  t o  family  

m a t t e r s  (e.g. documenting t h e  need f o r  changes i n  

t h e  ~ i v o r c e  Act-- th is  type  of f u n c t i o n  imp l i e s  t h a t  

t h e  c o u n s e l l o r  i s  aware o f  t h e  continuum between 

p r i v a t e  t r o u b l e s  and p u b l i c  i s s u e s )  

f) s e r v i n g  a s  a g e n t s  of s o c i a l  c o n t r o l  (e.g.  i n t e r -  

p r e t i n g  t h e  s t a t e ' s  norms a s  embodied i n  such 

l e g i s l a t i o n  a s  t h e  Chi ld  Welfare Act and t h e  Domestic 

Re la t ions  Act)  . 
The d i s c i p l i n e  which most c l e a r l y  embodies t h e  foregoing  

i s  s o c i a l  work. The Commi t tee  recommends t h a t  s o c i a l  work b e  

t h e  p r a c t i c e  mode2 i n  t h e  I n t a k e ,  N e g o t i a t i o n ,  and I n v e s t i g a t i o n  

S e r v i c e .  

3 .  S p e c i f i c  Knowledge and S k i l l  Requirements - 

Family Court  counse l lo r s  r e q u i r e  s p e c i a l i z e d  knowledge of 

and e x p e r t i s e  i n :  

a )  t h e  development and p r a c t i c e s  of  t h e  Family Court ,  

i nc lud ing  a d m i n i s t r a t i o n ,  supe rv i s ion ,  and program 

eva lua t ion .  

b) l e g i s l a t i o n  p e r t a i n i n g  t o  family ma t t e r s .  



c) s e l e c t e d  t h e o r i e s  of  i n t e rven t ion :  problem-solving 

models, c r i s i s  theory ,  family  therapy ,  and systems 

theory.  

d) fami ly  development--changing norms, customs; a l t e r n a t e  

family  l i f e  s t y l e s .  

4.  Implementing t h e  Training/Educat ional  Programs 

The Commit tee  recommends: 

a )  D i v i d i n g  t h e  i m p l e m e n t a t i o n  o f  t h e  t r a i n i n g / e d u c a t i o n a l  

programs i n t o  two p h a s e s :  

- s h o r t - t e r m  s t a f f  d e v e l o p m e n t  

- l o n g - t e r m  t r a i n i n g  and e d u c a t i o n  

b )  A p p o i n t i n g  a  D i r e c t o r  o f  S t a f f  Dez1elopment ( r e s p o n s i b  Ze 

t o  t h e  D i r e c t o r  o f  PamiZy C o u r t  S a r v i c e s )  whose 

r e s p o n s i b i l i t i e s  i n  t r a i n i n g / e d u c a t i o n  and c o n t i n u i n g  

e d u c a t i o n  would i n c l u d e :  

- n e g o t i a t i n g  c r e d i t  and n o n - c r e d i t  t r a i n i n g  and 

e d u c a t i o n  c o n t r a c t s  w i t h  A l b e r t a  u n i v e r s i t i e s  f i n  

t h e  F a c u l t i e s  of S o c i a l  W e l f a r e ,  and Law, and t h e i r  

C o n t i n u i n g  E d u c a t i o n  d i v i s i o n s ) ,  community co l Z e g e s  

(Edmonton,  Red Deer, and C a l g a r y ) ,  and communi ty  

r e s o u r c e s  ( e x i s t i n g  s t a f f  d e v e l o p m e n t  d e p a r t m e n t s  

i n  governmcn t ,  s e n i o r  p r o f e s s i o n a t  empZoyees 

i n  t h e  Depar tments  o f  S o c i a l  S e r v i c e s  and 

Community H e a l t h ,  A t t o r n e y - G e n e r a l ,  and 

S o l i c i t o r  G e n e r a l )  



- n e g o t i a t i n g  w i t h  e d u c a t i o n a l  i n s t i t u t i o n s  f o r  

Fami ly  C o u r t  p r a c t i c a  and j o i n t  f a c u l t y  a p p o i n t m e n t s  

- e s t a b l i s h i n g  p o l i c i e s  f o r  a s s i s t e d  and u n a s s i s t e d  

e d u c a t i o n a l  l e a v e ,  i n c l u d i n g  b u r s a r i e s  and s c h o l a r s h i p s  

- n e g o t i a t i n g  t r a i n i n g  s i t e s  s o  t h a t  any r u r a Z / u r b a n  

prob lems  o f  a c c e s s  a r e  m i n i m i z e d  

- e s t a b l i s h i n g  a  l i b r a r y  o f  p u b l i c a t i o n s ,  v i d e o -  

t a p e s ,  e t c .  t o  w h i c h  Family  C o u r t  c o u n s e l l o r s  have  

i m m e d i a t e  a c c e s s  

- e s t a b l i s h i n g  t h e  i n d i v i d u a l  t r a i n i p g  and e d u c a t i o n a l  

n e e d s  o f  s t a f f  

- t r a i n i n g  p e o p l e  w i t h  i n t a k e  r e s p o n s i b i l i t i e s ,  who 

a r e  n o t  Fami ly  C o u r t  s o c i a l  w o r k e r s  

c )  T h a t  t h e  s h o r t - t e r m  s t a f f  d e v e l o p m e n t  phase b e  

b r i e f ,  f i . e .  maximurn o f  a  w e e k ) ,  f o l l o w e d  by 

r e g u l a r  i n - s e r v i c e  s e s s i o n s  ( i . e .  i/2 day p e r  

week f o r  a  y e a r ,  o r  an e q u i v a l e n t  a r r a n g e m e n t ) .  

B e n e f i t s  of  t h e  ~ r a i n i n g / E d u c a t i o n a l  Programs 

The Committee a n t i c i p a t e s  t hese  advantages:  

1. A v a i l a b i l i t y  o f  Family Court  c o u n s e l l o r s  whose 

p r o f e s s i o n a l  and e x p e r i e n t i a l  p r e p a r a t i o n  which 

a l lows  f o r  t r a n s f e r  and employment mob i l i t y .  

2.  The e d u c a t i o n a l  t r a i n i n g  program improves t h e  . 
l i k e l i h o o d  of r ece iv ing  competent and c o n s t r u c t i v e  



recommendations from direct-service staff regarding 

administrative/policy/planning/service decisions. 

3. Improved quality of service to clients. 

D. Special Considerations Related to Traininq/Bducational Programs 

1. Duplication of effort by replicating educational resources 

within the Family Court Services structure should be 

avoided. 
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R. W. Pa i s l ey ,  Esq., Q.C., 
Deputy Attorney General, 
Madison Building, 
9919 - 105th S t r e e t .  
EDMONTON, Alber ta ,  
T5K 2E8. 

Dear M r .  Pa i s l ey :  

R e  : Pro tec t ion  of Chi ldren ' s  F.ights 
The "Amicus Curiae" 

W e  s t rong ly  recommend t h a t  f o r  t h e  s h o r t  t e r m  t h e  
Attorney General assume t h e  r e spons ib i l i t y  of making ava i l ab l e  
t o  t h e  Supreme Court, including l o c a l  judges, i n  d ivcrce  and 
o t h e r  mat ters  involving t h e  custody of ch i ld ren ,  and t o  the  
Surrogate Court i n  guardianship mat ters ,  t h e  s e rv i ce s  of an 
"amicus cur iae"  a s  t h a t  t e r m  i s  used i n  Alber ta ,  inc luding 
t h e  s o c i a l  p sych i a t r i c  and soc io log ica l  se rv ices  which t h e  
amicus cur iae  has been making ava i l ab l e  t o  t he  cour t .  More 
s p e c i f i c a l l y  w e  recommend: 

1. That t h e  Attorney General undertake t h e  r e spons ib i l i t y  
of providing t h e  se rv ices  of a lawyer t o  a c t  a s  amicus 
cu r i ae  upon appointment by a judge o r  l o c a l  judge of t h e  
Supreme Court o r  by a judge o f  t h e  Surrogate Court, I t  
appears t o  us t h a t  t h e  s e rv i ce  may be provided most e f f i c i e n t l y  
through departmental so l i c i t . o r s ,  though it may be more e f f i c i e n t  
t o  r e t a i n  p r i v a t e  p r a c t i t i o n e r s  i n  a reas  i n  which t he r e  a r e  
no departmental s o l i c i t o r s  s t a t ioned .  W e  th ink  t h a t  t he  
work w i l l  be b e t t e r  done i f  it is  concentrated i n  t h e  hands 
of a s  few lawyers a s  poss ib le  s o  t h a t  those who do it w i l l  
quickly  acquire  experience and s e n s i t i v i t y  t o  t he  needs of 
t h e  procedure and those involved i n  it. Provision should 
a l s o  be made, however, f o r  an occasional  case  i n  which t h e  
c o u r t ' s  view i s  t h a t  t h e  q u a l i f i c a t i o n s  of a p a r t i c u l a r  
p r i v a t e  p r a c t i t i o n e r  a r e  requi red  i n  a p a r t i c u l a r  case.  

2. That t h e  Attorney General provide o r  arrange f o r  such 
s o c i a l ,  psychological and soc io log ica l  se rv ices  a s  t h e  
amicus cu r i ae  may properly require .  Counsellors a t tached 



R. W. P a i s l e y ,  E s q e 8  Q.C., A p r i l  14 th ,  1977. 

t o  t h e  Family Court ,  where a v a i l a b l e ,  are an  obvious s o u r c e  
o f  s o c i a l  services, and t h e r e  i s  a u n i t  o f  c o u n s e l l o r s  i n  
t h e  Edmonton Family Court  which p rov ides  such s e r v i c e s .  
The Ch i ld  Guidance C l i n i c s  seem t o  us  t o  be an obvious 
zource o f  p s y c h i a t r i c  s e r v i c e s .  However, where s e r v i c e s  
a r e  provided f o r  by persons  i n  government s e r v i c e  it 
shou ld  be  as p a r t  o f  t h e i r  d u t i e s  and n o t  a s  s p e c i a l  
a d d i t i o n a l  s e r v i c e s  provided by them p e r s o n a l l y  i n  t h e i r  
own t i m e .  I f  s p e c i a l  budgetary  arrangements a r e  necessary  
so t h a t  t h e  s e r v i c e s  o f  persons  employed by o t h e r  depa r t -  
ments o f  government can be made a v a i l a b l e  w i thou t  r e q u i r i n g  
p e r s o n a l  s a c r i f i c e  o r  i n t e r f e r i n g  w i t h  t h e i r  own d u t i e s ,  
w e  t h i n k  t h a t  such arrangements should  be  made. 

3.  That  t h e  amicus c u r i a e  a d v i s e  t h e  c o u r t  of  costs 
i n c u r r e d  so t h a t  t h e  c o u r t  w i l l  b e  a b l e  t o  e x e r c i s e  i t s  
d i s c r e t i o n  a s  t o  costs i n  t h e  l i g h t  o f  t h a t  i n fo rma t ion .  

4 .  Tha t  budgetary  p r o v i s i o n  be made f o r  t h e  p rov i s ion  of 
a l l  services. 

W e  make t h e s e  s p e c i f i c  recommendations on  an 
i n t e r i m  b a s i s  on ly .  W e  propose t o  make a g e n e r a l  s tudy  o f  
t h e  p r o t e c t i o n  of c h i l d r e n ' s  r i g h t s  i n  c o u r t  and expec t  t o  
make a r e p o r t  and recommendations which w e  hope w i l l  a s s i s t  
i n  making f i n a l  d e c i s i o n s .  I n  t h e  meantime, however, w e  
t h i n k  t h a t  t h e  At torney  General  should  make formal  p r o v i s i o n  
f o r  a service which has  demonstrated i t s  v a l u e ,  and should  
make p r o v i s i o n  f o r  it i n  h i s  budget  f o r  t h e  n e x t  and succeeding  
f i s c a l  y e a r s  u n t i l  d e c i s i o n s  a r e  made f o r  t h e  i n d e f i n i t e  
f u t u r e .  

I a t t a c h  a memorandum s e t t i n g  o u t  o u r  r ea sons  f o r  
t h e s e  recommendations, 

Yours ve ry  t r u l y ,  

W .H. HURLBURT. 
WHH :sr 
Encl.  
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M E M O R A N D U M  

PROTECTION OF CHILDREN'S RIGHTS: 
THE AMICUS CURIAE 

1. P o l i c y  of t h e  Law 

The l a w  r ecogn izes  t h a t  c h i l d r e n  must be  ca red  
f o r  and n u r t u r e d ,  and i n  s o  doing founds i t s e l f  upon one 
o f  t h e  fundamental  f e e l i n g s  of human n a t u r e  as w e l l  a s  
upon a  v i t a l  p u b l i c  i n t e r e s t .  I t  acco rd ing ly  imposes 
upon t h e  c h i l d ' s  p a r e n t s  an o b l i g a t i o n  t o  main ta in  and 
c a r e  f o r  t h e  c h i l d .  I t  assumes t h a t  t h e  p a r e n t s  w i l l  
perform t h e i r  o b l i g a t i o n  p rope r ly  u n t i l  it is demonstra ted 
t h a t  t h e y  a r e  n o t  do ing  s o ,  a t  which p o i n t  it provides  f o r  
t a k i n g  t h e  c h i l d  o u t  of  t h e i r  hands and i n t o  t h e  c a r e  of t h e  
s t a t e .  I t  must a l s o  d e a l  w i t h  t h e  s i t u a t i o n  which a r i s e s  
when disharmony between t h e  p a r e n t s  o c c u r s ,  and does s o  
by making p r o v i s i o n  f o r  a  d e c i s i o n  t o  be made by a  c o u r t  
a s  t o  how t h e  c h i l d  w i l l  b e  ca red  f o r ,  

Judges and  l o c a l  judges o f  t h e  Supreme Court  a r e  
charged w i t h  t h e  r e s p o n s i b i l i t y  of  dec id ing  a s  t o  t h e  
custody o f  t h e  c h i l d r e n  upon d ivo rce  and i n  some o t h e r  
c a s e s .  Judges  o f  t h e  Su r roga te  Court  make s i m i l a r  d e c i s i o n s  
i n  gua rd i ansh ip  m a t t e r s .  The law i s  t h a t  a  judge who makes 
such  a d e c i s i o n  should  have r ega rd  t o  t h e  b e s t  i n t e r e s t s  
o f  t h e  c h i l d ;  i n  o t h e r  words, h e  must somehow i d e n t i f y  
t h e  c h i l d ' s  b e s t  i n t e r e s t  and t h e n  make an  o r d e r  i n  
accordance w i t h  it. 

The judge may see both  p a r e n t s ,  b u t  i n  a  g r e a t  
many c a s e s  he  w i l l  n o t .  The p a r t i e s  may adduce ev idence  
a s  t o  t h e  s u i t a b i l i t y  of  one o r  bo th  p a r e n t s  t o  have 
cus tody  o f  t h e  c h i l d r e n ,  o r  access  t o  t h e  c h i l d r e n ,  o r  
t hey  may n o t .  The p a r e n t s  may be t r y i n g  t o  advance t h e  
b e s t  i n t e r e s t s  of t h e  c h i l d  o r  t hey  may no t :  i n  t h e i r  
b i t t e r n e s s  a g a i n s t  each o t h e r  they may t r y  t o  use  t h e  c h i l d  
and i t s  custody a s  a  weapon; o r  i n  making an agreement f o r  
d i v o r c e  o r  maintenance which one of them i s  e s p e c i a l l y  
anxious  t o  have,  t hey  may use  t h e  custody of t h e  c h i l d  a s  a 



bargaining counter.  I t  follows t h a t  t h e  adversary process 
o f t en  w i l l  no t  provide enough information t o  enable a 
judge t o  make a well-informed decis ion ,  and t h a t  what 
information is provided i s  i n  many cases suspect ,  s o  
t h a t  unless  t h e  judge has ass i s t ance  ava i l ab l e  he w i l l  
no t  be ab le  t o  perform h i s  funct ion adequately. 

This discussion is  r e s t r i c t e d  t o  proceedings i n  
t h e  Supreme and D i s t r i c t  Courts. The i n t e r e s t s  of t h e  
chilciren must a l s o  be cared f o r  i n  Family Court proceedings 
involving custody, but  t h e  "amicus cur iae"  procedure with 
which t h i s  memorandum is  primari ly concerned has not  been 
used t h e r e  and o ther  f a c i l i t i e s  have been r e l i e d  upon. 

2. Elepresentation of Children i n  Other Places 

The need f o r  representa t ion  of t h e  c h i l d ' s  i n t e r e s t  
i n  some way i s  widely f e l t .  Without r e f e r r i n g  t o  t h e  extens ive  
l i t e r a t u r e  on t h e  sub jec t ,  w e  mention a reso lu t ion  passed 
a t  t h e  1 9 9 4  meeting of t h e  In t e rna t i ona l  Association of 
Youth Magistrates  at tended by judges and magis t ra tes  from 
approximately 4 4  countr ies .  I t  i s  a s  follows: 

" In  any cour t  proceedings where t he r e  is a 
c o n f l i c t  of i n t e r e s t  between t he  p a r e n t ( s )  
and t h e  c h i l d ,  t h e  c h i l d  should be separa te ly  
l e g a l l y  represented,  i f  necessary a t  pub l ic  
expense. " 

W e  have no t  done research t o  see  how ch i l d r en ' s  
i n t e r e s t s  a r e  protec ted  throughout t h e  world, bu t  information 
a t  hand shows t h a t  s t eps  have been taken i n  England, t h e  
United S t a t e s ,  Aus t ra l i a  and New Zealand, and Canada, t o  
provide some protec t ion .  I n  some places  t h e  cour t  i s  
charged with t h e  duty of seeing t h a t  custody arrangements 
a r e  nade i n  t h e  i n t e r e s t s  of t h e  c h i l d ,  and i n  some of 
those  p laces  s p e c i a l  s e rv i ce s  being ava i l ab l e  t o  t he  cour t  
t o  enable it t o  assess  t h e  arrangements. I n  o the r  p laces  
t h e  cou r t  i s  given power t o  appoint a lawyer t o  represent  
t h e  i n t e r e s t s  of t h e  ch i l d .  Al te rna t ive ly  t h e  cour t  may 
be ab le  t o  ob ta in  a r epo r t  from a s o c i a l  worker. In  o the r  
p laces  t h e r e  i s  a s t a t e  funct ionary ou t s ide  t he  cou r t ,  
who may be c a l l e d  "Law Guardian" o r  " Q f f i c i a l  Guardian", 
whose duty it i s  t o  examine every case i n  which custody 
is involved, o r  s p e c i a l  cases.  In  B r i t i s h  Columbia, i n  
t h e  Unified Family Court P i l o t  P ro j ec t  t he r e  is a lawyer 
a t tached t o  t h e  cou r t  i t s e l f ,  c a l l e d  a "Family Advocate" 
who in tervenes  where he considers  it r i g h t  t o  do so. 
While w e  a r e  no t  now ab l e  t o  say which is the  b e s t  system, 
nor  whether one uniform system should be appl ied  throughout 
Alberta  and i n  every cou r t ,  we a r e  prepared t o  say t h a t  
t h e  ex i s tence  of various provisions i n  s o  many d i f f e r e n t  
p laces  shows t h a t  t h e  need i s  t he r e  and should be met. 



3 .  The Amicus Curiae i n  Custody Cases i n  Alberta  

(1) F i s to ry  

I n  1966  M r .  J u s t i c e  M. E. Manning, i n  a  
custody d i spu te  a r i s i n g  following a divorce,  became 
conscious t h a t  t he r e  was a  good dea l  of b i t t e r n e s s  
between t h e  parents .  H e  suggested t o  t h e  lawyers f o r  
t h e  p a r t i e s  t h a t  he would l i k e  t o  have a  t h i r d  lawyer 
appear whose i n t e r e s t  would be only t h a t  of t h e  two 
ch i ld ren ,  and character ized  h i s  r eques t  a s  one f o r  
t h e  appointment of an "amicus cur iae" ,  o r  " f r iend of t h e  
court" .  Counsel f o r  t he  parents  acceded t o  t h e  proposi t ion ,  
and M r .  Bruce Rawson, then a lawyer with t h e  government, 
accepted t h e  assignment and arranged f o r  a  c h i l d  p s y c h i a t r i s t  
and a s o c i a l  worker t o  i nves t i ga t e  t he  mat ter ,  with t h e  r e s u l t  
t h a t  an extens ive  r epo r t  was made ava i l ab l e  t o  t h e  cour t .  
This procedure was followed from time t o  t i m e  and was 
developed i n  a  systematic  way by M r .  Alexander Hogan, then 
Deputy Publ ic  Trustee,  and now Direc tor  of C i v i l  L i t i ga t i on .  
I t  has s i n c e  been followed i n  a  g r e a t  many cases.  The 
amicus cu r i ae  is usual ly  a  lawyer i n  government se rv ice  who 
has access t o  a s s i s t ance  by s o c i a l  workers, p s y c h i a t r i s t s ,  
and occas ional ly  s o c i o l o g i s t s ,  a s  required.  

(2) Description of Amicus Curiae Procedure 

I n  our 1972 Working Paper on Family Courts 
w e  described t h e  procedure a s  follows: 

"A procedure has been developed i n  t h e  Supreme 
Court and used i n  cases  where t h e  b i t t e r  f e e l i ngs  of 
t h e  pa ren t s  have reached t h e  po in t  where they a r e  
no t  w i l l i n g  o r  ab le  t o  give d ispass ionate  considera- 
t i o n  t o  t h e  needs of t h e  ch i ld ren ,  The procedure 
goes back t o  t h e  o rder  of M r .  J u s t i c e  M. E.  Manning 
i n  Woods v.  Woods, 1966, No. 41784, and has been 
followed i n  some 85 cases ,  mostly i n  Edmonton. 
The procedure i s  most o f t en  adopted upon t h e  
i n i t i a t i v e  of t h e  t r i a l  judge but  apparent ly i n  
some cases a t  l e a s t  upon t h e  agreement of counsel 
f o r  t h e  p a r t i e s  followed by a consent order .  
There being no published desc r ip t ion  of t h e  procedure, 
w e  w i l l  descr ibe  it a t  some length. 

"The o rder  appointing t h e  amicus cur iae  is a s  
fol lows : 

(1) I t  r e c i t e s  t h a t  it appears de s i r ab l e  and 
i n  t h e  b e s t  i n t e r e s t s  of t he  chi ldren  o r  
t h e  cou r t ,  with t h e  consent of counsel t o  
reques t  t h a t  an amicus cu r i ae  represen t  t h e  
i n f a n t  and make an inves t iga t ion  and recom- 
mendation on t h e  i s sues  of custody and access 



(2) It  recites t h a t  it i s  d e s i r a b l e  t o  ad journ  
t h e s e  i s s u e s  u n t i l  t h e  i n v e s t i g a t i o n  and 
recommendation have been conducted and 
completed,  and o r d e r s  acco rd ing ly .  

( 3 )  It  appo in t s  an amicus c u r i a e  ' f o r  arld on 
beha l f  o f  t h e  i n f a n t . c h i l d r e n  . . . ' and 
provides  t h a t  a s  such amicus c u r i a e  he  
'may conduct such i n v e s t i g a t i o n s  and employ 
such persons  f o r  t h e  purposes  t h e r e o f ,  and 
seek  such e x p e r t  a s s i s t a n c e  and guidance 
as he  may deem neces sa ry  and t h a t  upon 
completion of such i n v e s t i g a t i o n  h e  s h a l l  
make a recommendation t o  t h e  c o u r t  on t h e  
i s s u e  of cus tody  of t h e  c h i l d r e n  and a c c e s s  
t h e r e t o  and i n  making such recommendation may 
c a l l  and t e n d e r  any ev idence  he deems 
necessary  s u b j e c t  t o  r i g h t  of  cross-examinat ion,  
t h e  paramount c o n s i d e r a t i o n  t o  b e  t h e  b e s t  
i n t e r e s t s  o f  t h e  c h i l d r e n . '  

"The amicus c u r i a e  i s  t h e  lawyer.  The f i r s t  one 
appoin ted  was M r .  Bruce Rawson, now a Deputy 
M i n i s t e r  of  Hea l th  and S o c i a l  Development. The 
g r e a t  bu lk  o f  t h e  appointments have been under- 
t aken  by M r .  Alexander Hogan, Deputy P u b l i c  T r u s t e e ,  
i n  whose hands t h e  procedure  has  developed t o  i ts 
p r e s e n t  s t a g e .  

"The amicus c u r i a e  e n l i s t s  t h e  h e l p  o f  a t r a i n e d  
s o c i a l  worker o r  c o u n s e l l o r ,  whose f u n c t i o n  i s  t o  
conduct  t h e  d e t a i l e d  f a c t u a l  i n v e s t i g a t i o n  and 
p r e p a r e  a r e p o r t .  The amicus c u r i a e  a l s o  o b t a i n s  
t h e  h e l p  o f  a p s y c h i a t r i s t .  The p s y c h i a t r i s t  w i l l  
make u s e  of t h e  c o u n s e l l o r ' s  r e p o r t .  H e  w i l l  make 
such i n q u i r i e s  a s  h e  t h i n k s  f i t  from i n t e r e s t e d  
persons  such as p a r e n t s  o r  t h e  new spouse  of t h e  
p a r e n t  c l a iming  custody.  H e  w i l l  c o n s i d e r  any 
a v a i l a b l e  agency r e p o r t s  and any a v a i l a b l e  
examinat ions  f o r  d i scovery  i f  l i t i g a t i o n  has  been 
involved .  H e  w i l l  o c c a s i o n a l l y  a t t e n d  t h e  home, 
though t h a t  is more o f t e n  t h e  f u n c t i o n  of t h e  
c o u n s e l l o r .  The f u n c t i o n  o f  t h e  p s y c h i a t r i s t  i s  
t o  formula te  recommendations. 

"The f u n c t i o n s  o f  t h e  amicus c u r i a e  h imse l f  a r e  
t h e  t r a d i t i o n a l  l awyer ' s  f u n c t i o n s  of p rov id ing  
s t r u c t u r e ,  r e t a i n i n g  h i s  e x p e r t  a d v i s e r s ,  g a t h e r i n g  
t o g e t h e r  and p u t t i n g  i n  an a p p r o p r i a t e  form f o r  
p r e s e n t a t i o n  t h e  f a c t s  and op in ions  made a v a i l a b l e  
by t h e s e  procedures .  The amicus c u r i a e  l e a d s  t h e  
ev idence  of t h e  o t h e r s  b u t  does  n o t  c o n s i d e r  himself  
f r e e  t o  cross-examine. 
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" I t  i s  p o s s i b l e  f o r  t h e  amicus c u r i a e  t o  b e  
au tho r i zed  t o  b r i n g  t h e  m a t t e r  w f  t h e  
p a r e n t  t o  whom custody is awarded does  n o t  
p r o p e r l y  look a f t e r  t h e  c h i l d .  There a r e  
p rocedura l  d i f f i c u l t i e s  i n  t h e  way, as h e  is 
n o t  t e c h n i c a l l y  a p a r t y  and h i s  r i g h t  t o  make 
an a p p l i c a t i o n  o r  t o  i n i t i a t e  proceedings  i s  
i n  doubt .  However, t h e  m a t t e r  can probably 
be  brought  back on t h e  motion o f  t h e  judge 
o r  o f  t h e  o t h e r  p a r t y . "  

While t h e r e  have been some v a r i a t i o n s  i n  
t h e  procedure  and i n  t h e  f u n c t i o n  of t h e  amicus c u r i a e  
s i n c e  t h a t  d e s c r i p t i o n  was w r i t t e n ,  w e  do n o t  t h i n k  t h a t  
t hey  a f f e c t  t h e  essence  of what we a r e  s ay ing  i n  t h i s  
memorandum. 

No funds have been made s p e c i f i c a l l y  a v a i l a b l e  
f o r  t h e  amicus c u r i a e .  The work of t h e  amicus c u r i a e  himself  
h a s  u s u a l l y  been done by a lawyer i n  t h e  government s e r v i c e  
so t h a t  no c o s t  i s  i n c u r r e d  f o r  h i s  s e r v i c e s ,  though 
o c c a s i o n a l l y  an o u t s i d e  lawyer has  been appoin ted  and i n  
some c a s e s  t h e  At torney General  has  been a b l e  to  f i n d  t h e  
money t o  pay h i s  account .  Most of  t h e  a s s i s t a n c e  by 
s o c i a l  workers has  been provided by c o u n s e l l o r s  i n  t h e  
government s e r v i c e ,  and t h e i r  expenses have been p a i d .  
U n t i l  f a i r l y  r e c e n t l y  t h e y  d i d  t h e  work i n  a d d i t i o n  t o  
t h e i r  r e g u l a r  d u t i e s  b u t  now i n  Edmonton a u n i t  h a s  been 
c o n s t i t u t e d  which does  t h e  work a s  p a r t  o f  i t s  normal d u t i e s .  
I n  many c a s e s  p s y c h i a t r i s t s  have done t h e  work wi thou t  pay 
o r  f o r  s m a l l  pay,  and a g a i n ,  i f  they  a r e  i n  t h e  government 
s e r v i c e ,  t h e  work is done a t  l e a s t  i n  p a r t  on t h e i r  own 
t ime.  The accounts  of  p r i v a t e  p s y c h i a t r i s t s  have upon 
occas ion  been p a i d  by t h e  At torney G e n e r a l ' s  Department. 

( 3 )  Evalua t ion  o f  t h e  Procedure  

W e  a r e  s a t i s f i e d  t h a t  t h e  procedure  has  been 
o f  g r e a t  v a l u e .  I n  t h e  c a s e s  i n  which it has  been used it 
h a s  prov ided  t h e  c o u r t  w i t h  independent ly  ob ta ined  in format ion ,  
and a t  l e a s t  one w r i t e r  h a s  found t h a t  i t  has  had t h e  r e s u l t  
o f  r e s o l v i n g  a s u b s t a n t i a l  number of custody d i s p u t e s .  W e  
have no doubt  t h a t  t h e  i n s t i t u t i o n  of t h e  procedure  was an  
i n n o v a t i v e  and c r e a t i v e  a c t ,  and t h a t ,  a t  l e a s t  u n t i l  something 
b e t t e r  i s  found,  it should  be  a v a i l a b l e  a t  t h e  i n s t a n c e  of 
judges  and l o c a l  judges of t h e  Supreme Court  and judges of 
t h e  Su r roga te  Court  d e a l i n g  w i t h  gua rd i ansh ip  m a t t e r s .  

The u s e  of t h e  amicus c u r i a e ,  however, cannot 
r e a l l y  be  desc r ibed  a s  a "system" because it h a s  never  been 
r e g u l a r i z e d  and made a v a i l a b l e  on a s u f f i c i e n t l y  o r d e r l y  b a s i s .  
It has  had t o  depend t o o  much on t h e  good w i l l  of  a  number of 
d e d i c a t e d  people ,  mostly i n  t h e  government s e r v i c e .  For t h o s e  
r ea sons  i t s  use  has  been s p o r a d i c  and h a s  v a r i e d  s u b s t a n t i a l l y  
from judge t o  judge and p l a c e  t o  p l a c e ,  having been most 
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a v a i l a b l e  i n  Edmonton, a v a i l a b l e  t o  some e x t e n t  i n  Ca lgary ,  
and r a r e l y  e lsewhere .  

( 4 )  Rela t ion  of Amicus Cur iae  t o  J u d i c i a l  System 

So f a r  we have d i scussed  t h e  procedure  i n  
r e l a t i o n  t o  i t s  t a n g i b l e  v a l u e  i n  p a r t i c u l a r  c a s e s .  W e  
shou ld  a t  t h i s  p o i n t  s t a n d  back somewhat f u r t h e r  and look 
a t  it i n  r e l a t i o n  t o  t h e  f u n c t i o n  of t h e  amicus c u r i a e  i n  
t h e  c o u r t  and i n  t h e  l e g a l  system g e n e r a l l y .  

W e  do n o t  propose to  d i s c u s s  t h e  q u e s t i o n  
whether t h e  amicus c u r i a e  whom we  have d i s c u s s e d  f i t s  
w i t h i n  t h e  t r a d i t i o n a l  c a t e g o r i e s  of  amicus c u r i a e .  W e  
do,  however, t h i n k  t h a t  t h e  term " f r i e n d  of t h e  c o u r t "  does  
d e s c r i b e  h i s  p o s i t i o n ,  H e  i s  n o t  a lawyer who i s  a c t i n g  
f o r  t h e  c h i l d  i n  any u s u a l  sense ;  wh i l e  he may w e l l  be a b l e  
t o  perform a  u s e f u l  f u n c t i o n  i n  s e e i n g  t h a t  t h e  c h i l d ' s  
t r u e  wishes  a r e  p laced  b e f o r e  t h e  c o u r t ,  he  i s  n o t  i n  any 
way r e q u i r e d  t o  a c t  on t h e  c h i l d ' s  i n s t r u c t i o n s .  H i s  
f u n c t i o n  i s  r a t h e r  t h a t  of  o b t a i n i n g  independent  evidence 
f o r  t h e  use  of t h e  judge,  though w e  do n o t  t h i n k  t h a t  he  
should  be  precluded from going on t o  test  by cross-examinat ion 
t h e  ev idence  p u t  forward by t h e  l i t i g a n t s .  

(5) A l t e r n a t i v e s  

There are o t h e r  ways i n  which t h e  same 
o b j e c t i v e  can be pursued.  I t  i s  p o s s i b l e  f o r  a  s o c i a l  worker 
or o t h e r  p r o f e s s i o n a l  t o  be  asked by a  judge t o  make a  r e p o r t .  
I t  would a l s o  be p o s s i b l e  t o  set up a  system under which a  
lawyer o r  o t h e r  p r o f e s s i o n a l ,  known a s  a  "Law Guardian" o r  
"Family Advocate" i s  charged w i t h  t h e  f u n c t i o n  of looking  a t  
cases a s  t hey  go through t h e  c o u r t s  and i n t e r v e n i n g  on t h e  
c h i l d ' s  beha l f  when he  c o n s i d e r s  it d e s i r a b l e  t o  do  s o .  
A l t e r n a t i v e l y ,  lawyers i n  p r i v a t e  p r a c t i c e  cou ld  be  a s s igned  
through a  l e g a l  a i d  system o r  o therwise .  We t h i n k  t h a t  t h e  
u l t i m a t e  cho ice  of t h e  means by which t h e  c o u r t  i s  t o  be  
a s s i s t e d  should  be  l e f t  u n t i l  t h e  g e n e r a l  s u b j e c t  of 
r e p r e s e n t a t i o n  of c h i l d r e n ' s  r i g h t s  can b e  cons ide red ,  

4 .  c o s t s  

An impor tan t  q u e s t i o n  is:  who should  pay t h e  c o s t ?  
There i s  an impor tan t  p h i l o s o p h i c a l  q u e s t i o n  involved  and 
w e  do  n o t  t h i n k  t h a t  a  d e f i n i t i v e  answer should  be  given 
u n t i l  t h e  views of a l l  concerned have been canvassed.  I t  can  
be f o r c e f u l l y  argued,  on t h e  one hand, t h a t  o u r  law and o u r  
s o c i e t y  r ega rd  p a r e n t s  a s  r e s p o n s i b l e  f o r  meeting t h e  needs  of 
t h e  c h i l d ;  t h a t  t h o s e  needs  i n c l u d e  proper  arrangements f o r  
cus tody;  t h a t  t h e  c o s t s  of  t h e  amicus c u r i a e  a r e  a  neces sa ry  
p a r t  o f  t h e  c o s t  o f  making t h o s e  arrangements;  and t h a t  t h e  
whole procedure  i s  made necessary  by t h e  breakdown of t h e  
p a r e n t s '  marr iage.  On t h e  other hand, it may also be force- 
f u l l y  argued t h a t  it i s  t h e  s t a t e  which i s  i n t e r v e n i n g  t o  



p r o t e c t  an i n t e r e s t  s e p a r a t e  and a p a r t  from t h e  i n t e r e s t  
o f  t h e  p a r e n t s  and t h a t  t h e  p a r e n t s  should  n o t  b e  saddled  
w i t h  a  c o s t  which n e i t h e r  of  them may have approved and 
which i n  t h e i r  view may n o t  only  be  unnecessary b u t  be 
an i n v a s i o n  of t h e i r  p a r e n t a l  r i g h t s .  W e  t h i n k  t h a t  t h e  
s i t u a t i o n  should  i n  t h e  meantime be l e f t  f l u i d  and t h a t  
t h a t  can b e s t  be done by having t h e  amicus c u r i a e  a d v i s e  
t h e  c o u r t  of  any c o s t s  i n c u r r e d  s o  t h a t  t h e  judge w i l l  
have t h a t  in format ion  when he  e x e r c i s e s  h i s  d i s c r e t i o n  a s  
t o  c o s t s .  

5 ,  Conclusion 

W e  t h i n k  t h a t  it i s  beyond doubt  t h a t  some s p e c i a l  
p r o v i s i o n  should  be  made f o r  t h e  p r o t e c t i o n  of t h e  i n t e r e s t s  
o f  c h i l d r e n  i n  a t  least some c a s e s  i n  which custody must be  
d e a l t  w i t h  by t h e  c o u r t s .  We t h i n k  it inescapab le  t h a t  t h e  
s ta te ,  which i n  t h i s  c a s e  means t h e  p rov ince ,  should  a c c e p t  
t h e  r e s p o n s i b i l i t y  f o r  do ing  s o ,  and w e  w i l l  s o  recommend. 

W e  do  n o t  t h i n k  t h a t  f i n a l  recommendations should  
b e  made on the informat ion  p r e s e n t l y  a v a i l a b l e .  W e  t h i n k  
t h a t  f i n a l  recommendations should  awa i t  t h e  r e s u l t s  of  a  
s t u d y  which w e  propose t o  make of t h e  g e n e r a l  s u b j e c t  of t h e  
r e p r e s e n t a t i o n  of c h i l d r e n  i n  c o u r t  m a t t e r s .  

I n  t h e  meantime, w e  a r e  s t r o n g l y  of t h e  op in ion  
t h a t  t h e  amicus c u r i a e  procedure  which h a s  developed i n  
A l b e r t a  should be  cont inued  f o r  t h e  t i m e  be ing ,  and should  
b e  g iven  i n s t i t u t i o n a l  and budgetary r e c o g n i t i o n  s o  t h a t  
it may b e  fol lowed on an  o r d e r l y  b a s i s  when a  judge o r  
l o c a l  judge of t h e  Supreme Court  c o n s i d e r s  it d e s i r a b l e  
i n  a  p a r t i c u l a r  case .  That  i nvo lves :  

(1) The assumption by t h e  At torney General  
f o r  t h e  t ime be ing  o f  r e s p o n s i b i l i t y  f o r  
making t h e  s e r v i c e s  of t h e  amicus c u r i a e  
and o t h e r  p r o f e s s i o n a l s  a v a i l a b l e  when 
c a l l e d  upon by a  judge o r  l o c a l  judge of 
t h e  Suprems Court .  

(2)  The p r o v i s i o n  of a budget  f o r  t h e  At torney 
General .  

( 3 )  The assignment by t h e  At torney General  of 
s t a f f  lawyers t o  under take  t h e  work. 

( 4 )  Arrangements w i t h  o t h e r  depar tments  f o r  
t h e  s e r v i c e s  of o t h e r  p r o f e s s i o n a l s  i n  t h e  
government s e r v i c e ,  w i t h  any necessary  
budgetary p r o v i s i o n s .  

( 5 )  Arrangements f o r  approva l  and payment of  
accounts  o f  independent  p r o f e s s i o n a l s  where 
r e q u i r e d .  
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Services and Community Health, including the Edmonton Family 

Court Conciliation Service. They also include members of 

police forces in the province. We have mentioned some of them 

in the acknowledgements to Report 27, Matrimonial Support, but 

there are many others. 

We should make particular reference here to the kindness 

and help of the British Columibia Family Court Pilot Project, 

and in particular of Alison Burnet and B. C. Vinge, the Director 

and Assistant Director; Flora Hogarth, Bergen Amren, and 

Judge Keenleyside. They made it possible for the Social 

Services Committee to understand the valuable work which the 

pilot project has done and to use the fruits of that work in 

the Committee's Report. 
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