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FAMILY LAW ADMINISTRATION: THE UNlFIED FAMILY COURT 

HISTORY OF PROJECT 

I n  1968 a  Law Soc ie ty  Committee under t h e  chairmanship 

o f  S t u a r t  S. Purv is ,  Q.C. made a  r e p o r t  t o  t h e  Benchers of 

t h e  Law Soc ie ty  recommending t h e  es tab l i shment  of a  u n i f i e d  

fami ly  c o u r t  f o r  Alber ta .  The Benchers then made a  proposal  

t o  t h e  then  Attorney-General based on t h a t  r e p o r t .  The 

Attorney-General thereupon asked t h e  I n s t i t u t e  t o  under take a  

s tudy  of t h e  system of c o u r t s  admin i s t e r ing  family  law i n  

A lbe r t a  wi th  a  view t o  making s p e c i f i c  recommendations t o  

t h e  government. 

The Law Soc ie ty  proposa l  included t h r e e  major elements:  

(1) t h e  c r e a t i o n  of a  family  law s e c t i o n  of 

t h e  T r i a l  Div is ion  of t h e  Supreme Court 

of  A lbe r t a ,  

(2 )  t h e  c r e a t i o n  of a  department of c o u r t  s e r v i c e s  

which could provide a s s i s t a n c e  t o  t h e  c o u r t  

from o t h e r  p r o f e s s i o n s  i n  t h e  f i e l d  of 

behavioural  s c i ences ,  

( 3 )  t h e  es tab l i shment  of an advisory committee of 

c i t i z e n s  t o  a s s i s t ,  adv ise  and co-ordinate  

t h e  new c o u r t  d i v i s i o n  and p a r t i c u l a r l y  t o  a s s i s t  

i n  ach iev ing  acceptance and suppor t  from t h e  

t h e  community. 

The recommendations conta ined  i n  t h i s  Report would g ive  e f f e c t  

t o  t h e  f i r s t ,  wi th  modi f ica t ions .  Our Report No. 2 6 ,  Family 

Law Adminis t ra t ion:  Court  Services,would g i v e  e f f e c t  t o  t he  
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t h e  second, aga in  w i th  modi f ica t ions .  We have n o t  reached t h e  

conc lus ion  t h a t  t h e  t h i r d  is  necessary.  

I t  is ,  we t h ink ,  s i g n i f i c a n t  t h a t  a  group i n  Ontar io  was 

contemporaneously bu t  independent ly  formulat ing a proposal  

s i m i l a r  i n  i t s  main o u t l i n e  though d i f f e r e n t  i n  d e t a i l .  The 

Ontar io  group w a s  t h e  Family Law P r o j e c t  of t h e  Ontar io  Law 

Reform Commission, t h e  proposa ls  of  which, wi th  mod i f i ca t ions ,  

became t h e  foundat ion of t h e  Ontar io  Law Reform Commission's 

Report on Family Law, P a r t  V ,  Family Courts  which i n  t u r n  

and wi th  f u r t h e r  modi f ica t ions  became t h e  foundat ion of 

Ontar io  l e g i s l a t i o n  c r e a t i n g  a u n i f i e d  family  c o u r t  a s  a 

p i l o t  p r o j e c t  6 .0 .  1977, c .  85 ) .  I n  t h e  meantime, problems 

s i m i l a r  t o  t hose  perce ived  by t h e  Law Soc ie ty  Committee have 

been perceived i n  many p a r t s  of  t h e  country ,  and the  u n i f i e d  

fami ly  c o u r t  i n  one form o r  another  has been chosen a s  t h e  

c o u r t  s t r u c t u r e  w i th in  which s o l u t i o n s  f o r  those  problems 

may b e s t  be sought.  

W e  accepted t h e  r eques t  of t h e  Attorney-General and 

launched upon a s tudy  of t h e  problem. I n  1972 we issued a 

Working Paper on t h e  s u b j e c t  i n  which w e  made t e n t a t i v e  

recommendations f o r  a u n i f i e d  fami ly  c o u r t  with s o c i a l  s e r v i c e s  

a t t a c h e d  t o  it. I n  t h e  Working Paper we envisaged a cou r t  which 

would be e i t h e r  a s e c t i o n  of t h e  T r i a l  Div is ion  of t he  Supreme 

Court ,  a  s e p a r a t e  d i v i s i o n  o f  t h e  Supreme Court ,  o r  a s e p a r a t e  

s u p e r i o r  c o u r t .  W e  t e n t a t i v e l y  p r e f e r r e d  a c o u r t  composed of 

judges of equa l  j u r i s d i c t i o n ,  bu t  d i scussed  two o the r  poss i -  

b i l i t i e s .  One was a c o u r t  composed of one group of judges 

appointed by t h e  Governor General  under s e c t i o n  96 of t he  B r i t i s h  

North America Act and ano the r  group appointed by t h e  Lieu tenant  

Governor i n  Council.  The second p o s s i b i l i t y  was t h e  e s t a b l i s h -  

ment o f  two s e p a r a t e  c o u r t s ,  one appointed by t h e  province and 

one appointed by t h e  Governor General ,  bu t  we thought t h a t  it 

would n o t  be d e s i r a b l e  u n l e s s  no more s a t i s f a c t o r y  arrangement 

proved attainable. 
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The c l ima te  of op in ion  w a s  n o t  a l t o g e t h e r  favourable .  

The judges of t h e  T r i a l  Div is ion ,  while express ing  t h e  

op in ion  t h a t  t h e  manner i n  which family  law was then being 

d e a l t  wi th  had f a u l t s ,  thought t h a t  r a d i c a l  changes should 

n o t  be made. The r e a c t i o n  of t h e  bar  g e n e r a l l y  appeared a t  

b e s t  lukewarm. The Family Law subsec t ion  of t h e  Alber ta  branch 

o f  t h e  Canadian Bar Assoc ia t ion ,  o r  a t  l e a s t  t h e  Calgary 

members, thought t h a t  t h e  Working Paper had no t  shown the  

need f o r  a u n i f i e d  fami ly  c o u r t ,  bu t  then proposed " t h a t  t he  

[ e x i s t i n g ]  Family Court  be enlarged i n  s t r u c t u r e  so a s  t o  

encompass t h e  l i t i g a t i o n  of a l l  matrimonial  problems." Under 

t h e i r  proposal  t h e  c o u r t  would fo l low summary procedures and 

t h e r e  would be an appea l  by way of t r i a l  de novo t o  t he  T r i a l  -- 
Divis ion ,  wi th  a f u r t h e r  appeal  t o  t h e  Appel la te  Divis ion.  

I n  t h e  more r e c e n t  canvass of j u d i c i a l  opinion which we 

w i l l  mention below, however, t h e  g r e a t  weight of t h e  views 

we rece ived  was i n  favour  of some form of c o u r t  wi th  j u r i s -  

d i c t i o n  i n  a l l  of fami ly  law, though t h e r e  were of course 

d i f f e r e n t  views on t h e  p r e c i s e  s t r u c t u r e  t o  be adopted. 

The views of t h e  bar  a l s o  appeared t o  have changed somewhat. 

I n  1974 t h e  Law Soc ie ty  and t h e  Alber ta  branch of t h e  

Canadian Bar Assoc ia t ion  made a submission t o  t h e  Board of 

Review, P r o v i n c i a l  Courts.  The submission, which was based 

upon c o n s u l t a t i o n  wi th  t h e  lawyers most involved i n  Family 

Law ma t t e r s ,  s a i d  t h a t  t h e  two bodies had found overwhelming 

suppor t  f o r  t h e  es tab l i shment  a t  t h e  l e v e l  of t h e  Supreme 

Court  T r i a l  Div is ion  of a Domestic Re la t ions  Court  t o  d e a l  

w i t h  fami ly  law m a t t e r s  a t  f i r s t  i n s t ance .  The weight of 

comment from t h e  ba r  i n  o u r  canvass of p r o f e s s i o n a l  opinion 

was t h e  same way. 

La te  i n  1975 w e  decided t h a t  we should t ake  s t e p s  t o  

o b t a i n  commentary and advice  from a broad range of persons 

involved i n  t h e  a d m i n i s t r a t i o n  o f  Family Law. We accord ing ly  

i n v i t e d  t h e  ch i e f  j u s t i c e s  and ch i e f  judges, t h e  At torney 
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General and the Law Society of Alberta to make nominations 

to a committee "to examine the structure of courts adminis- 

tering Family Law and to make proposals for providing the 

most effective administration of justice in the Family Law 

field." The nominations were made, and the resulting 

Committee on Administration of Family Law was struck as 

follows : 

The Honourable 
W. A. McGillivray - Chief Justice of Alberta 

Mr. Justice J.H. 
Laycraft - Trial Division Supreme 

Court of Alberta 

Judge John Bracco - District Court of Alberta 

Judge Douglas Fitch - Family Court of Alberta 

Margaret Donnelly 
(with Joanne Veit 
as alternative) - Department of Attorney General 

V. W. Smith - Law Society of Alberta 

Walter Coombs - Chairman of the Institute's 
Committee on Social Services 

S.S. Purvis, Q.C. - Nominated by the Institute 

W. R. Pepler of the Institute's legal staff sat as a 

member of the Committee and the Institute's Director acted 

as chairman, but their function was largely to see that the 

Committee received all relevant materials and all necessary 

assistance in the conduct of its business. James L. Lewis, 

Counsel for the Board of Review, Provincial Courts, sat with 

the Committee as liaison with the Board. He made valuable 

contributions to the discussions but bore no responsibility 

for the Committee's recommendations. 

The Committee met seven times from March to September, 
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1976. I t  concluded t h a t  numerous and v a r i e d  problems a f f ec -  

t i n g  f a m i l i e s  a r e  n o t  being s a t i s f a c t o r i l y  d e a l t  wi th  under 

t h e  p re sen t  d iv ided  c o u r t  s t r u c t u r e  and t h a t  t h e  t i m e  has 

come when important  changes and s o l u t i o n s  can be implemented 

o n l y  i f  a fami ly  c o u r t  is  c r e a t e d  wi th  o r i g i n a l  exc lus ive  

j u r i s d i c t i o n  over t h e  e n t i r e  f i e l d  of m a t t e r s  a f f e c t i n g  t h e  

family .  I t s  i n t e r n a l  d e l i b e r a t i o n s  r e s u l t e d  i n  a memorandum 

o f  recommendations da t ed  J u l y  27th, 1976 which is  a t t a c h e d  a s  

Appendix B t o  t h i s  Report.  The memorandum was n o t  fo rmal ly  

i s sued  by t h e  Committee b u t  embodied i t s  considered view 

t h a t  t h e  best arrangement would be a u n i f i e d  fami ly  c o u r t  

based upon t h e  p r e s e n t  Family c o u r t  and composed of 

p r o v i n c i a l l y  appointed judges, wi th  p rov i s ion  f o r  t h e  t r a n s f e r  

t o  t h e  T r i a l  Div is ion  of t h e  Supreme Court of  l a w s u i t s  in- 

vo lv ing  complex p r o p e r t y  o r  co rpo ra t e  mat te rs .  That view, 

however, was based on t h e  premise t h a t  t h e  c o n s t i t u t i o n a l  

problems i n  t h e  way of such a proposal  could be worked ou t  

by f ede ra l -p rov inc i a l  co-operation.  A s  t h e  c o n s t i t u t i o n a l  

problem began t o  appear more formidable,  opinion i n  t h e  

Committee then became d iv ided  between those  who were of t he  

view t h a t  any necessary  c o n s t i t u t i o n a l  changes o r  arrangements 

should be made, and those  who were of t h e  view t h a t  t he  

c o n s t i t u t i o n a l  d i f f i c u l t i e s  p rec lude  t h e  es tab l i shment  of a 

p r o v i n c i a l l y  appointed c o u r t .  The l a t t e r  view became t h a t  of 

t h e  ma jo r i t y  of  t h e  Committee. 

The Committee's minutes w e r e  c i r c u l a t e d  t o  members of 

t h e  Bench. Some members of t h e  T r i a l  Div is ion  formed a 

view somewhat d i f f e r e n t  from t h a t  expressed by t h e  Committee 

i n  i t s  memorandum, Appendix B. They thought t h a t  t h e  u n i f i e d  

fami ly  c o u r t  should be e s t a b l i s h e d  a s  a Family Law Divis ion 

o f  t h e  T r i a l  ~ i v i s i o n  of t h e  Supreme Court  and t h a t  t he  judges 

o f  t h e  T r i a l  Div is ion  and of t h e  Distr ict  Court should s i t  

i n  it t o  do t h e  work now done by those  cou r t s .  They thought 

t h a t  t h e  p r e s e n t  judges of t h e  p r o v i n c i a l  Family Court should 
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s i t  a s  judges of t h e  Family Divis ion with  powers l i m i t e d  by 

war ran t s  which would be i s sued  t o  them by t h e  f e d e r a l  govern- 

ment. They thought t h a t  t h e  c o u r t  should have a  p r e s i d i n g  judge 

who would be r e spons ib l e  f o r  t h e  admin i s t r a t i on  of t he  cou r t ,  

i nc lud ing  t h e  a d m i n i s t r a t i o n  of t h e  support  s e r v i c e s  now 

possessed by t h e  Family Court .  We r e f e r  aga in  t o  t h i s  

p roposa l  a t  p. 62.  

A t  t h a t  p o i n t ,  t h e  Committee thought t h a t  a  memorandum 

should be c i r c u l a t e d  t o  a l l  members of t h e  j u d i c i a r y  so 

t h a t  they  would have an adequate oppor tun i ty  t o  express  t h e i r  

views, and the  I n s t i t u t e  i n  January of 1977 accord ing ly  

c i r c u l a t e d  a  memorandum (Appendix C) t o  t h e  members of t h e  

Appel la te  and T r i a l  Div is ions ,  t h e  D i s t r i c t  Court and the  

Family Court. The I n s t i t u t e  thought it d e s i r a b l e  t h a t  t he  

memorandum be c i r c u l a t e d  t o  t h e  bar a s  we l l ,  and it was 

accord ing ly  s e n t  t o  every f i rm  and so lo  p r a c t i t i o n e r  i n  

p r i v a t e  p r a c t i c e .  The comment rece ived  has no t  shown a  

s t r o n g  c u r r e n t  of opinion i n  favour of one s o l u t i o n  o r  another .  

Almost none of it suggested t h a t  t h e r e  is no need f o r  a  

u n i f i e d  family cour t .  

W e  have n o t  a t tempted t o  c o n s u l t  t he  p u b l i c  g e n e r a l l y  

a s  t o  t he  d e s i r a b i l i t y  of a  u n i f i e d  family c o u r t  nor a s  t o  

i t s  p l ace  i n  t h e  c o u r t  system, a s  ques t ions  of c o u r t  s t r u c t u r e  

a r e  n e c e s s a r i l y  t e c h n i c a l .  W e  d id  however a r r ange  f o r  a  

survey o f  t h e  views of t hose  members of t h e  p u b l i c  who have 

been involved i n  family  law l i t i g a t i o n ,  and have borne i n  mind 

t h e i r  views about t h e  processes  which they went through. 

I n  1973 t h e  Board of Review, P r o v i n c i a l  Courts ,  was 

e s t a b l i s h e d ,  c o n s i s t i n g  of t h e  Honourable M r .  J u s t i c e  W. J.C. 

Kirby, D r .  Max Wyman, and J . E .  Bower. Its terms of r e f e rence  

a s  contained i n  Order-in-Council 867/73 inc lude  the  making 

of a  review and r e p o r t  on a  l a r g e  number of s p e c i f i c  and 

genera l  ques t ions  r e l a t i n g  to  the  P rov inc ia l  Court and 
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to the Family and Juvenile Courts. After consultation, it 

appeared to the Board of Review and to the Institute that 

there was no conflict between the work of the Board of 

Review and the work of the Institute and that the continuation 

of the Institute's project was desirable. In the meantime the 

Board of Review has issued its Report No. 3, The Juvenile 

Justice System in Alberta, which made unnecessary any 

detailed consideration of the Juvenile Courts by the Institute. 

We will discuss at the appropriate place in this Report the 

relationship between the recommendations made in Report No. 3 

and the Institute's recommendations. 

This subject has been under debate for a long time. It 

has given rise to much difference of opinion. Largely because 

of that difference of opinion, it is not easy to identify 

the court structure which will be generally acceptable and 

which will best facilitate the solution of family law 

problems. We think, however, that the time for an initiative 

has come and that we should report now. 

I1 

DEVELOPMENTS ELSEWHERE IN CANADA SINCE 

THE INSTITUTE'S WORKING PAPER 

1. Developments in the provinces 

Since our Working Paper was issued in 1972, there have 

been important and numerous developments in other Canadian 

provinces. These are as follows: 

(1) British Columbia 

Upon the recommendation of the Royal Commission on 

Family and Children's Law British Columbia enacted the Unified 

Family Court Act, S.B.C. 1974, c.99 which established a 
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pilot project in the Surrey, Richmond and Delta areas around 

Vancouver. The Act did not unify the court structures, as 

both the Supreme Court and the Provincial Court (Family 

Division) were left in being. The administration and facilities 

of the courts were, however, brought under one roof, and 

substantial support services attached. It was intended that 

the judges of the Provincial Court (Family Division) would 

make reports to the Supreme Court on custody and maintenance 

matters, and that they would do most of the work in those 

areas. The Royal Commission's Fourth Report, The Family, The 

Courts and the Community, shows that the two-tiered court 

structure was adopted because it was thought to be the best 

structure which could be established in view of the con- 

stitutional and practical constraints. The Report suggested 

at page 38 that every effort should be made to set up by a 

system of dual appointments a single-tiered court based upon 

the Provincial Court (Family Division). 

(b) Manitoba 

Acting upon a recommendation of the Manitoba Law Reform 

Commission, Manitoba amended its Queen's Bench Act by 

S.M. 1976, c. 73 to provide for a pilot project in the 

County Court District of St. Boniface. It created a division 

of the Court of Queen's Bench with jurisdiction to deal with 

family law matters, including the maintenance and custody 

jurisdictions of the Provincial Court, but not juvenile matters. 

It appears to contemplate that judges and local judges will 

sit in rotation in the division as they do elsewhere. 

(c) Newfoundland 

Newfoundland has enacted the Unified Family Court Act, 

S. Nfld. 1977, c. 88 which, when proclaimed, will establish a 

division of the Supreme Court with jurisdiction in family law. 
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(d) Prince Edward Island 

By S.P.E. I. 1975, c. 27, Prince Edward Island created 

a Family Division of the Supreme Court and conferred upon it 

jurisdiction in family law matters including juvenile 

delinquency. 

(e) Ontario 

In 1974 the Ontario Law Reform Commission issued its 

Report on Family Law, Part V, Family Courts. It recommended 

a two-tiered Family Court in which federally appointed judges 

would exercise jurisdiction over all family matters, especially 

those now heard by federally appointed judges, and in which 

provincially appointed judges would exercise jurisdiction 

over the matters heard at the present time by provincially 

appointed judges and over such other matters as they can be 

authorized to deal with. In 1977 the Ontario legislature 

enacted the Unified Family Court Act, S.O. 1977, c. 85. The 

Act established a unified family court as a pilot project in 

Hamilton-Wentworth Judicial District. The court is essentially 

a separate court composed of judges holding County Court 

appointments. We will describe it later in this Report at 

greater length. 

(f) Quebec 

In 1975 the Civil Code Revision office issued the 

Report on Family Court prepared by its Committee on the 

Family Court. The report recommended the establishment of a 

unified family court, but, because of the constitutional 

problems, did not make a definitive recommendation as to the 

appointment of its judges and its relation to the rest of 

the court system. 
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(g)  Saskatchewan 

(1) I n  1974 M r .  J u s t i c e  Emmett H a l l  made a r e p o r t  

recommending a u n i f i e d  family  cou r t  s i t e d  i n  t h e  P r o v i n c i a l  

Court.  H e  recommended, however, t h a t  d ivo rce  and n u l l i t y  be 

d e a l t  w i th  by t h e  Dis t r ic t  Court,  and d id  n o t  d e a l  wi th  

j u r i s d i c t i o n  over matrimonial  proper ty .  

(2 )  I n  December, 1977, l e g i s l a t i o n  was i n t r o -  

duced t o  e s t a b l i s h  a u n i f i e d  family  c o u r t  a s  a p i l o t  p r o j e c t  

a t  Saskatoon. I t  resembles t h e  Ontar io  Unified Family Court.  

2. Law Reform Commission of Canada 

I n  a d d i t i o n  t o  t h e s e  developments i n  t h e  Provinces ,  t he  

Law Reform Commission of Canada i n  i ts  Report on Family Law, 

1976, recommended the  es tab l i shment  of a u n i f i e d  family  c o u r t  

a s  a supe r io r  c o u r t  p res ided  over by f e d e r a l l y  appointed judges. 

3.  Federa l -Provinc ia l  Co-operation 

Perhaps t h e  most s i g n i f i c a n t  development of a l l  is 

t h e  w i l l i ngness  of t h e  f e d e r a l  government t o  encourage t h e  

format ion of u n i f i e d  fami ly  c o u r t s  i n  t h e  provinces.  That 

encouragement has been manifes ted i n  a number of ways. One 

i s  i n  t h e  funding by it of p r o v i n c i a l  u n i f i e d  family  c o u r t  

p i l o t  p ro j ec t s .  Others  a r e  t h e  expressed wi l l i ngness  of 

t h e  Minis te r  of J u s t i c e  t o  c o n s u l t  t h e  provinces  i n  connect ion 

wi th  t h e  appointment of judges t o  such c o u r t s ,  t h e  appointment 

o f  three Ontario p r o v i n c i a l  judges t o  t h e  county cou r t  t o  s i t  

i n  t h e  u n i f i e d  family  c o u r t ,  and an amendment t o  t h e  Judges 

A c t  which counts  t ime spent  on t h e  p r o v i n c i a l  c o u r t  bench 

towards t h e  t e n  yea r s '  s t and ing  a t  t h e  bar r equ i r ed  f o r  

j u d i c i a l  appointment. The same amendment au thor ized  the  

m i n i s t e r  t o  make f i f t e e n  appointments t o  u n i f i e d  fami ly  c o u r t s  

wi thout  t h e  n e c e s s i t y  of a d d i t i o n a l  l e g i s l a t i o n .  The provinces  
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i n  t h e i r  t u r n  have been a c t i v e  i n  advocating t h e s e  p r o j e c t s  

and i n  ca r ry ing  them forward. 

I11 

SCOPE OF REPORT 

1. L e g i s l a t i o n  and a d m i n i s t r a t i v e  arrangements 

The es tab l i shment  of a  u n i f i e d  family c o u r t  w i l l  r e q u i r e  

bo th  l e g i s l a t i o n  and a d m i n i s t r a t i v e  changes. We have i n  

r e c e n t  yea r s  made a  p r a c t i c e  of inc lud ing  d r a f t  l e g i s l a t i o n  

i n  our  r e p o r b  f o r  two purposes:  f i r s t l y  t o  f a c i l i t a t e  t h e  

d r a f t i n g  process  upon the  acceptance of our  r e p o r t ;  and 

secondly t o  expose odr  p roposa ls  t o  t h e  kind of a n a l y s i s  

which t h e  d r a f t i n g  process  r equ i r e s .  W e  propose,  however, 

t o  i s s u e  t h i s  Report wi thout  d r a f t  l e g i s l a t i o n .  Our reason 

i s  t h a t  t h e  d r a f t i n g  cannot be e f f e c t i v e l y  done u n t i l  

f i rm  d e c i s i o n s  have been made about t h e  c o u r t  system. These 

inc lude  a f i n a l  d e c i s i o n  upon t h e  c u r r e n t  p roposa l  f o r  t he  

c r e a t i o n  of one s u p e r i o r  c o u r t  i n s t e a d  of t h e  p r e s e n t  D i s t r i c t  

Court  and T r i a l  Div is ion  of t h e  Supreme Court. They inc lude  

d e c i s i o n s  upon t h e  recommendations of Report No. 3 of t h e  Board 

o f  Review, P r o v i n c i a l  Cour t s ,  and d e c i s i o n s  upon t h e  recommen- 

d a t i o n s  made i n  t h i s  Report. Once t h e s e  d e c i s i o n s  have been 

made we would be q u i t e  w i l l i n g  t o  have t h e  proposa l  r e f e r r e d  

back t o  us  f o r  c o n s i d e r a t i o n  of t h e  necessary  l e g i s l a t i o n  and 

a d m i n i s t r a t i v e  arrangements. 

2.  Court  Se rv i ces  

A second ques t ion  about t he  scope of t h i s  Report i s  

t h i s :  should it dea l  wi th  t h e  s o c i a l  and l e g a l  s e r v i c e s  

which should be a t t ached  t o  t h e  u n i f i e d  family c o u r t ?  There 

i s  no doubt t h a t  those  s e r v i c e s  a r e  important  t o  t h e  proposed 

c o u r t  and t o  i t s  a b i l i t y  t o  se rve  t h e  publ ic .  Indeed, some 
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th ink  t h a t  they  a r e  t h e  most important  f e a t u r e  of t h e  cour t .  

W e  have decided,  however, t o  d e a l  i n  t h i s  Report only  wi th  t h e  

s t r u c t u r e  of t h e  c o u r t  i t s e l f ,  and t o  d e a l  wi th  c o u r t  s e r v i c e s  

i n  a  s e p a r a t e  Report No. 26,  Family Law Adminis t ra t ion:  

Court  Serv ices .  Our reason i s  t h a t  we t h ink  t h a t  our  

recommendations about  t h e  c o u r t  s e r v i c e s  r e l a t e  p r imar i ly  t o  

a d m i n i s t r a t i v e  m a t t e r s  and can be considered and given e f f e c t  

t o  i n  t h e  con tex t  of  t h e  e x i s t i n g  c o u r t  system without  wai t ing  

f o r  t h e  es tab l i shment  of t h e  u n i f i e d  family  cour t .  When t h e  

u n i f i e d  fami ly  c o u r t  i s  e s t a b l i s h e d ,  we th ink  t h a t  t h e  c o u r t  

services should remain much t h e  same though they should be 

reviewed t o  s ee  whether some mod i f i ca t ion  i s  necessary.  

I V  

WHY A UNIFIED FAMILY COURT? 

1. "Family Law" a s  a  l e g a l  ca tegory  

T r a d i t i o n a l  ju r i sprudence  does no t  inc lude  any 

ca t ego ry  known a s  "Family Lawn. W e  be l i eve ,  however, t h a t  

it is a  ca tegory  which should be recognized and which is 

ach iev ing  r ecogn i t i on .  W e  b e l i e v e  t h a t  problems a r i s i n g  

from family  r e l a t i o n s h i p s ,  t h a t  is t h e  r e l a t i o n s h i p s  of 

husband and wi fe  and of p a r e n t  and c h i l d ,  c a l l  f o r  considera-  

t i o n  s e p a r a t e  from t h a t  of  o t h e r  l e g a l  problems. 

Family law problems a r e  o f t e n  s e r i o u s  m a n i f e s t a t i o n s  

o f  t he  d e t e r i o r a t i o n  o r  breakdown of f ami l i e s .  The neg lec t  

o r  t h e  delinquency of c h i l d r e n  a r e  s igns  of f a i l u r e  of family  

c o n t r o l s ;  custody d i s p u t e s  are s igns  of c o l l a p s e  of t h e  

f a m i l y ' s  p r o t e c t i v e  func t ion ;  adopt ion proceedings  a r e  

designed t o  s ecu re  r a t i f i c a t i o n  of a  new fami ly  r e l a t i o n s h i p  

t h a t  w i l l  p r o t e c t  t h e  c h i l d ;  and a s s a u l t s  and o t h e r  d i s o r d e r l y  

behaviour wi th in  t h e  immediate family  a r e  u s u a l l y  s igns  of 

s e r i o u s  d e t e r i o r a t i o n  of t h e  marr iage r e l a t i o n s h i p .  The 
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s o l u t i o n  of t h e s e  problems does n o t  f i t  w e l l  w i th in  t he  

fragmented and over lapping  j u r i s d i c t i o n s  of t h e  c o u r t s  which 

must a d j u d i c a t e  upon them, and r e q u i r e s  a  u n i f i e d  r a t h e r  

t h a n  a  fragmented c o u r t  s t r u c t u r e .  

2. D e f i n i t i o n  of Family Law 

"Family law" f o r  t h e  purposes of t h i s  paper i s  t h a t  

body of law which r e l a t e s  i n  whole o r  i n  p a r t  t o  t h e  bas i c  

s o c i a l  group composed o f  husband, wi fe  and ch i ld ren .  It is 

d i s t i n g u i s h e d  from o t h e r  branches of law because the  l e g a l  

c o n t r o v e r s i e s  involved i n  it a r i s e  o u t  of t h e  s t a t u s  and 

r e l a t i o n s h i p s  of t h e  i n d i v i d u a l s  as members of t h e  family  

u n i t ,  inc lud ing  c h i l d r e n  now regarded a s  i l l e g i t i m a t e .  

Family law t h e r e f o r e  i nc ludes  t h e  law r e l a t i n g  t o :  

(1) t h e  format ion,  annulment and d i s s o l u t i o n  of 

marriage;  

(2) t h e  r i g h t s  and o b l i g a t i o n s  of husband and 

wi fe  between themselves; 

( 3 )  d e c l a r a t i o n s  a s  t o  s t a t u s ,  inc lud ing  dec la ra -  

t i o n s  of l eg i t imacy;  

( 4 )  j u d i c i a l  s e p a r a t i o n ,  and r e s t i t u t i o n  of 

con juga l  r i g h t s ;  

(5)  matr imonial  suppor t ;  

( 6 )  t h e  d i v i s i o n  o r  t r a n s f e r  of p rope r ty  upon 

breakdown of t h e  marr iage r e l a t i o n s h i p  ; 

(7)  c h i l d  guard iansh ip ,  custody,  acces s  and support ;  



(8 )  c r i m i n a l  charges  which a r i s e  from a  family  

d i s p u t e ,  such a s  husband-wife a s s a u l t s ,  

t h r e a t s ,  non-support, and l i q u o r  complaints;  

bu t  n o t  inc lud ing  charges  of more s e r i o u s  

cr imes such a s  murder and manslaughter;  

(9) neg lec ted  c h i l d r e n ,  and wardship and 

adopt ion of c h i l d r e n ;  

(10) a f f i l i a t i o n  proceedings;  

(11) juven i l e  delinquency.  

To t h e  e x t e n t  t h a t  t h e  law c o n f e r s  r i g h t s  and d u t i e s  upon 

couples  who l i v e  t o g e t h e r  wi thout  being marr ied,  and upon 

t h e i r  c h i l d r e n ,  fami ly  law would inc lude  t h e  law r e l a t i n g  to  
those  r i g h t s  and d u t i e s  and t o  t h e i r  ascer ta inment  and 

enforcement. 

We would make s p e c i f i c  r e f e r e n c e  t o  j uven i l e  delinquency.  

To t h e  e x t e n t  t h a t  t h e  J u v e n i l e  Delinquents Act (Canada) 

a p p l i e s  to  o f f ences  committed by young people it may be argued 

t h a t  it is c r i m i n a l  law and i s  accord ing ly  more a p p r o p r i a t e l y  

adminis te red  i n  t h e  c o u r t s  which d e a l  wi th  t h e  cr imes of 

a d u l t s .  We th ink ,  however, t h a t  it should be d e a l t  

w i t h  by the  u n i f i e d  fami ly  c o u r t .  The Juven i l e  and Family 

Cour t s  have long been a s s o c i a t e d  i n  Alber ta ,  and it seems 

a p p r o p r i a t e  t h a t  t h e  c o u r t  which d e a l s  wi th  t h e  problems of 

f ami ly  breakdown under p r o v i n c i a l  law should a l s o  d e a l  wi th  

them under f e d e r a l  law u n t i l  t h e  time comes when they should 

be t r a n s f e r r e d  t o  t h e  o r d i n a r y  c r imina l  cou r t s .  The Board of 

Review, P r o v i n c i a l  Courts ,  says  i n  i t s  Report No. 3 ,  - The 

J u v e n i l e  J u s t i c e  System i n  Alber ta ,  a t  pages 49-50: 



(3) RELATIONSHIP BETWEEN THE JUW-NILE COURT, 
THE PROVINCIAL COURT ASD THE FAMILY COURT. 
The Juvenile Court exists by virtue of The Juvenile Court 

Act. Section 7(1) of the Act makes every Magistrate in the 
province an ex officio judge of the Juvenile Court. Section 5(b) of 
The Provincial Court Act provides that: 

Evew jwlge has all the powers and authority now vested by 
o r  under any Act of the Legislature in  a Magistrate . . . . 
These provisions allow Provincial Court judges to preside in 

the Juvenile Court, and they do in fact do so when a Juvenile 
Court judge is not available. Also the Chief Judge of the 
Provincial Court is the Chief Judge of the Juvenile Court. 

Some of the disadvantages arising from these arrange- 
ments are  listed below: 

(1) There is a distinct difference between the philosophy 
used in the Juvenile Court and tha t  used in the 
Provincial Court. 

(2) The support and administrative services attached to 
the  Juvenile Court are different from the corresponding 
services in the Provincial Court. 

(3) The judges of one Court are not usually familiar with 
the services provided in the other Court. 

(4) From lack of experience, and specialized knowledge in 
the field, some Provincial Court judges may be unable 
to deal appropriately with juvenile delinquents. 

(5) In  some areas,when Provincial Court judges preside in 
their capacity as  Juvenile Court judges, the juveniles 
awaiting trial often are thrown into the company of 
adults awaiting trial on charges of criminal offences. 
Under these circumstances, the confidentiality basic to 
the juvenile justice process cannot be maintained. 

The Board recommends tha t  the Juvenile Court should 
become a distinct entity apart from the Provincial Court, and 
tha t  Provincial Court judges should not exercise jurisdiction in 
the Juvenile Court. To implement this change, it will be 
necessary to have Juvenile Court judges go on circuit. This in 
turn  might require an increase in the complement of Juvenile 
Court judges. 

The Family Court exists by virtue of The Family Court Act. 
Judges of the Juvenile Court also hold appointments as judges 
of the Family Court. There is strong support for the continua- 
tion of the present relationship between the Family and 
Juvenile Courts. 
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For a l l  t h e s e  reasons ,  w e  t h ink  t h a t  j uven i l e  

del inquency should be inc luded  i n  t h e  j u r i s d i c t i o n  of t h e  

u n i f i e d  fami ly  cou r t .  

3 .  Courts  admin i s t e r ing  Family Law 

(1) Divis ion  of J u r i s d i c t i o n  

S ix  c o u r t s  of  o r i g i n a l  j u r i s d i c t i o n  adminis te r  family  

law i n  Alber ta  a s  de f ined  i n  t h i s  paper: t h e  Supreme Court 

of  A lbe r t a ,  t h e  D i s t r i c t  Court  of Alber ta ,  t h e  Sur roga te  

Court  of A lbe r t a ,  t h e  Family Court of A lbe r t a ,  t h e  Juven i l e  

Court  of t h e  Province of A lbe r t a ,  and t h e  P r o v i n c i a l  Court of 

Alber ta .  

The f i r s t  reason f o r  t h e  d i v i s i o n  of j u r i s d i c t i o n  is the  

d i v i s i o n  of l e g i s l a t i v e  power between Par l iament  and the  

p r o v i n c i a l  l e g i s l a t u r e s .  Sec t ion  90 ( 2 6 )  of  t h e  B r i t i s h  North 

America Act c o n f e r s  upon Par l iament  exc lus ive  j u r i s d i c t i o n  i n  

m a t t e r s  r e l a t i n g  t o  "Marriage and Divorce." Sec t ion  92 (13) 

c o n f e r s  upon t h e  L e g i s l a t u r e  of t h e  province t h e  exc lus ive  

power t o  make laws i n  r e l a t i o n  t o  m a t t e r s  coming wi th in  t he  

c l a s s  of s u b j e c t s  "Proper ty  and C i v i l  Rights  i n  t h e  Province." 

"Proper ty  and C i v i l  Righ ts  i n  t h e  Province" i nc ludes  m a t t e r s  

o f  custody,  acces s ,  alimony and maintenance, bu t  some of t h e s e  

same m a t t e r s  a r e  a l s o  a n c i l l a r y  t o  "Marriage and Divorce," where 

l e g i s l a t i o n  by Par l iament  i s  paramount. The power t o  l e g i s l a t e  

i n  r e l a t i o n  t o  a s u b j e c t  c a r r i e s  w i th  it t h e  power t o  confer  

j u r i s d i c t i o n  upon a  c o u r t  t o  d e a l  wi th  it. Accordingly, t he  

d i v i s i o n  of t h e  power t o  l e g i s l a t e  i n  r e s p e c t  of  family  l a w  

m a t t e r s  means t h a t  j u r i s d i c t i o n  i n  a l l  fami ly  law m a t t e r s  can 

be confer red  upon one c o u r t  o n l y  i f  Par l iament  and t h e  

L e g i s l a t u r e  agree .  

The nex t  reason  f o r  t h e  d i v i s i o n  of j u r i s d i c t i o n  i s  
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t h e  d i s t i n c t i o n  which t h e  c o n s t i t u t i o n  of Canada makes 

between d i f f e r e n t  k inds  of cou r t s .  Under s e c t i o n  96 of t h e  

B r i t i s h  North America Act t h e  Governor General must appoin t  

t h e  judges of t h e  supe r io r  and d i s t r i c t  c o u r t s  i n  Alber ta ,  

and t h e  c o u r t s  have he ld  t h a t  t h a t  means t h a t  t h e  province 

cannot  appoin t  judges t o  c o u r t s  which e x e r c i s e  j u r i s d i c t i o n  

broadly conforming t o  t h e  j u r i s d i c t i o n  of a  s u p e r i o r  cou r t ,  

which inc ludes  important  p a r t s  of  family law. The province,  

however, has found it expedien t  t o  have some family  l a w  

m a t t e r s  ad jud ica t ed  upon by p r o v i n c i a l l y  appointed judges, 

w i t h  t he  r e s u l t  t h a t  j u r i s d i c t i o n  has n e c e s s a r i l y  been 

d iv ided .  

( 2 )  L i s t s  of c o u r t s  and t h e i r  j u r i s d i c t i o n s  

(1) Courts  w i th  j u d i c i a l  o f f i c e r s  appointed by 

t h e  province. Three c o u r t s  wi th  j u d i c i a l  o f f i c e r s  appointed 

by t h e  province p a r t i c i p a t e  i n  t he  a d m i n i s t r a t i o n  of family 

law: 

( a )  The P r o v i n c i a l  Court. This  c o u r t  has j u r i s d i c t i o n  

i n  many c r i m i n a l  m a t t e r s  under t h e  Criminal  Code of Canada. 

Th i s  j u r i s d i c t i o n  inc ludes  elements which p e r t a i n  t o  family  

law ma t t e r s ,  such a s  s e c t i o n  197 (2) ( a ) ,  (non-support charges)  ; 

s e c t i o n  245 (1) ( b )  , ( a s s a u l t  wi th in  t h e  f a m i l y ) ,  and s e c t i o n  745 

( f e a r  of  i n j u r y  t o  person o r  p roper ty  by a  member of t h e  

f a m i l y ) .  P r o v i n c i a l  judges a l s o  have j u r i s d i c t i o n  i n  r e s p e c t  

o f  complaints  under s e c t i o n  1 0 0  of  t h e  Liquor Control  A c t  

( A l b e r t a ) ,  p r o t e c t i o n  o r d e r s  under sec .  27 of t h e  Domestic 

Re la t ions  A c t  ( A l b e r t a ) ,  and o f f ences  committed by juven i l e s  

over  fou r t een  y e a r s  of age who have been t r a n s f e r r e d  by an 

o r d e r  of  t h e  Juven i l e  Court. They a r e  a l s o  judges of t he  

Juven i l e  Court. 
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(b)  The J u v e n i l e  Court. Each judge of t h e  Supreme 

Court  of  t h e  province,  each judge of t h e  d i s t r i c t  c o u r t  of t h e  

province and each m a g i s t r a t e  in  t h e  province i s  o f f i c i o  

a  judge of t h e  J u v e n i l e  Court,  "but  i s  n o t  r equ i r ed  t o  a c t  

i n  such c a p a c i t y  u n l e s s  w i l l i n g  t o  do so" (The Juven i l e  

Court  A c t  (Alber ta )  sec .  7 ) .  The powers of a  J u v e n i l e  Court  judge 

a r e  confer red  by t h e  J u v e n i l e  Delinquents A c t  (Canada): "Every 

judge of a  j uven i l e  c o u r t  i n  t he  e x e r c i s e  of h i s  j u r i s d i c t i o n  

a s  such has  a l l  t h e  powers of a  magis t ra te . "  

The two major a r e a s  of j u r i s d i c t i o n  of t h i s  c o u r t  a r e  

j uven i l e  o f f ende r s  and neg lec ted  ch i ld ren .  Under t h e  

Juven i l e  Del inquents  Act, a  juveni le  de l inquen t  i s  de f ined  a s :  

2. (1) . . . any c h i l d  who v i o l a t e s  any 
p rov i s ion  of t h e  Criminal  Code o r  of any 
f e d e r a l  o r  p r o v i n = m t u t e ,  o r  of  any by- 
law o r  ordinance of any mun ic ipa l i t y ,  o r  who 
i s  g u i l t y  of sexual  immorality o r  any s i m i l a r  
form of v i c e ,  o r  who is l i a b l e  by reason of 
any o t h e r  a c t  t o  be committed t o  an i n d u s t r i a l  
school  o r  j uven i l e  reformatory under any 
f e d e r a l  o r  p r o v i n c i a l  s t a t u t e .  

I n  A lbe r t a ,  o f f e n d e r s  a r e  included i f  t hey  a r e  boys appa ren t ly  

o r  a c t u a l l y  under t h e  age of s i x t e e n  y e a r s  o r  g i r l s  appa ren t ly  

o r  a c t u a l l y  under t h e  age of e igh teen  years .  

The Juven i l e  Court has  j u r i s d i c t i o n  i n  temporary ward- 

s h i p  c a s e s  and a l l  m a t t e r s  r e l a t i n g  t o  neg lec ted  c h i l d r e n  

under P a r t  2 of  t h e  Child Welfare A c t  (A lbe r t a ) .  This  

j u r i s d i c t i o n  is  shared by t h e  D i s t r i c t  Court. Permanent 

wardship m a t t e r s  a r e  under t h e  exc lus ive  j u r i s d i c t i o n  of t h e  

D i s t r i c t  Court. 

(c) The Family Court  of Alber ta .  Th i s  i s  a  c o u r t  of  

record ,  and has  a  broad j u r i s d i c t i o n .  Under t h e  Family Court  

A c t ,  a  p r o v i n c i a l l y  appointed judge of t h e  fami ly  c o u r t  has  

j u r i s d i c t i o n  wi th  r e s p e c t  t o :  



(i) maintenance o r d e r s  ( p r o t e c t i o n  

o r d e r s )  f o r  dese r t ed  wives and 

f a m i l i e s  under s e c t i o n  27 of t h e  

Domestic Re la t ions  A c t ;  

(ii) maintenance o r d e r s  under t h e  

Rec iproca l  Enforcement of 

Maintenance Orders A c t ;  

(iii) c e r t a i n  charges  a g a i n s t  a d u l t s  

under t h e  School A c t ,  1970; 

( i v )  c e r t a i n  charges  a g a i n s t  a d u l t  persons  

under t h e  Child Welfare Act; 

(v) charges  t r i a b l e  on summary conv ic t ion  

under s e c t i o n  197 (2) (a)  of t h e  Criminal  

Code (non-support cha rges ) ;  

( v i )  common a s s a u l t  charges under s e c t i o n  

s e c t i o n  245 (1) ( b )  of t h e  Criminal  Code, 

where a husband a s s a u l t s  a  wi fe ,  a  wife  

a s s a u l t s  a  husband, o r  a  pa ren t  a s s a u l t s  

a  c h i l d ;  

( v i i )  charges t r i a b l e  on summary convic t ion  

under any o t h e r  a c t  o r  s e c t i o n  where, 

i n  t h e  opinion of t h e  Lieu tenant  

Governor i n  Council ,  it i s  approp r i a t e  

f o r  t h e  judge of a  family  cou r t  t o  d e a l  

wi th  them; 

( v i i i )  enforcement of  Supreme Court alimony o r  

maintenance o rde r s ,  but  without t he  

j u r i s d i c t i o n  t o  vary t h e  Supreme Court 

o rde r s ;  



( i x )  custody of c h i l d r e n  whose p a r e n t s  a r e  

l i v i n g  a p a r t  from one another ;  

(x)  r i g h t  of access  t o  such c h i l d r e n .  

Upon h i s  appointment, a  Family Court  judge i s  a l s o  appointed 

t o  t h e  o f f i c e  of m a g i s t r a t e  and a c t i n g  i n  t h i s  capac i ty ,  hears  

m a t t e r s  under s e c t i o n  2 4 5  (1) (b )  of t h e  Criminal  Code and 

s e c t i o n  1 0 0  of t h e  Liquor Control  Act. 

The Family Court  may e x e r c i s e  i t s  j u r i s d i c t i o n  throughout 

Alber ta .  There a r e  Family Courts  e s t a b l i s h e d  i n  t he  f i v e  

major cities--Edmonton, Calgary,  Red Deer, and Lethbr idge 

and Medicine Hat combined--and smal le r  o p e r a t i o n s  i n  F o r t  

McMurray and Grande P r a i r i e .  Under t h e  Family Court  Act, 

t h e  j u r i s d i c t i o n  of t h e  judges i s  n o t  r e s t r i c t e d  t o  p a r t i c u -  

l a r  d i s t r i c t s ,  a n d c i r c u i t  c o u r t  systems have been developed 

i n  f i v e  urban cen t r e s .  

Although t h e  J u v e n i l e  Court and Family Court  a r e  

e s t a b l i s h e d  a s  two c o u r t s ,  i n  p r a c t i c e ,  where t h e r e  is  a 

Family Cour t , t he  two c o u r t s  t end  t o  ope ra t e  a s  one. I n  

A lbe r t a  a l l  judges w i th  Family Court  appointments a r e  

a l s o  appointed judges of t h e  Juven i l e  Court. Where t h e r e  a r e  

no Family Court  judges, t h e  P r o v i n c i a l  Judges a c t  i n  t h e i r  

c a p a c i t y  a s  J u v e n i l e  Court  judges along with t h e i r  o t h e r  

d u t i e s .  

( 2 )  The Sur roga te  Court. Judges a r e  appointed 

t o  t h i s  c o u r t  by p r o v i n c i a l  l e g i s l a t i o n  (The Sur roga te  Court  

A c t  (Alber ta!) .  However, t h e  l e g i s l a t i o n  provides  t h a t  t h e  

judges  of t he  D i s t r i c t  Court  a r e  t h e  judges of t h e  

Sur roga te  Court ,  so t h a t  appointment t o  t h e  Sur roga te  Court 

depends upon appointment by t h e  Governor General. The 

Sur roga te  Court  has  j u r i s d i c t i o n  over guard iansh ip  of t h e  
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person and proper ty  of a  minor, and over custody,  c o n t r o l  

and access .  The j u r i s d i c t i o n  is  concurrent  wi th  t h a t  of t h e  

T r i a l  Divis ion.  I t  i s  n o t  a l t o g e t h e r  clear whether o r  n o t  

p r o v i n c i a l l y  appointed judges could e x e r c i s e  it. 

(3) Courts  w i th  j u d i c i a l  o f f i c e r s  appointed by 

Canada. There a r e  t w o  f e d e r a l l y  appointed c o u r t s  which 

admin i s t e r  family  law i n  Alber ta :  t h e  D i s t r i c t  Court and 

t h e  Supreme Court of  Alber ta .  The judges of t he  D i s t r i c t  

Court  a r e  a l s o  t h e  judges of t h e  Surrogate  Court. 

(a)  The D i s t r i c t  Court.  This  c o u r t  has 

exc lus ive  o r i g i n a l  j u r i s d i c t i o n  t o  hear permanent wardship 

(Child Welfare Act, P a r t  2 ) ,  adopt ion (Child Welfare Act 

P a r t  3 ) ,  and a f f i l i a t i o n  proceedings (Maintenance and Recovery 

Act, P a r t  2 ) .  The c o u r t  a l s o  has concurrent  j u r i s d i c t i o n  

wi th  t h e  Juven i l e  Court over neglected c h i l d r e n  and temporary 

wardship (Child Welfare Act, P a r t  2 ) .  

Judges of t h e  D i s t r i c t  Court a r e  l o c a l  judges of t h e  

T r i a l  Divis ion of t h e  Supreme Court ,  and i n  t h a t  capac i ty  

e x e r c i s e  t h e  fami ly  law j u r i s d i c t i o n  of t h a t  cour t .  

( b )  The T r i a l  Divis ion of t h e  Supreme 

Court of  Alber ta .  This  is t h e  h ighes t  c o u r t  of gene ra l  t r i a l  

j u r i s d i c t i o n  i n  t h e  province.  Under t h e  Divorce A c t ,  it is 

des igna ted  a s  t h e  t r i b u n a l  t o  e x e r c i s e  o r i g i n a l  j u r i s d i c t i o n  

i n  d ivorce  i nc lud ing  maintenance, custody and access  i n  

d ivo rce  proceedings.  I t  a l s o  has parens p a t r i a e  j u r i s d i c t i o n  

over  i n f a n t s  under t he  J u d i c a t u r e  Act ( A l b e r t a ) ,  a s  i n h e r i t o r  

of  t h e  powers of t h e  Engl i sh  Court of Chancery. It a l s o  

has  wide family  law j u r i s d i c t i o n  under t h e  Domestic 

Re la t ions  Act: j u d i c i a l  s e p a r a t i o n ;  d i s p o s i t i o n  of m a r i t a l  

p rope r ty :  i n j u n c t i o n s  prevent ing d i s p o s i t i o n  of persona l  

p rope r ty  by a  spouse;  n u l l i t y  of marr iage;  l o s s  of consort ium; 

r e s t i t u t i o n  of con juga l  r i g h t s ;  j a c t i t a t i o n  of marr iage;  
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alimony and maintenance o r d e r s ,  i n t e r im  o r  otherwise;  v a r i a -  

t i o n  of alimony and maintenance o rde r s ;  and i n  a d d i t i o n ,  

j u r i s d i c t i o n  over  guard iansh ip  and custody of c h i l d r e n  acd 

acces s  t o  them, e i t h e r  on independent a p p l i c a t i o n  o r  on 

pronouncing judgment f o r  j u d i c i a l  s epa ra t ion .  

4.  Problems a r i s i n g  from E x i s t i n g  Div is ions  of J u r i s d i c t i o n  

The Committee on Adminis t ra t ion of Family Law found 

much t h e  same problems a s  those  descr ibed  in our Working 

Paper. W e  a r e  prepared t o  adopt t h e  C o m m i t t e e ' s  s t a tement  of 

t h e  problems which i s  a s  fo l lows:  

Family law d e a l s  w i th  t h e  problems of husbands 
and wives a r i s i n g  from t h e  breakdown of marriages.  
I t  d e a l s  wi th  problems of t h e  p r o t e c t i o n  and 
suppor t  of c h i l d r e n  a r i s i n g  from t h e  breakdown or 
l a c k  o f  family  r e l a t i o n s h i p s ,  and t h e  problems 
a r i s i n g  from unlawful conduct of c h i l d r e n  and 
juveni les .  These a r e  among the  most numerous and 
t h e  most s e r i o u s  and important  problems with  which 
s o c i e t y  must d e a l ,  and it i s  imperat ive  t h a t  s o c i e t y  
provide s t rong  c o u r t s  and e f f i c i e n t  s o c i a l  s e r v i c e s  
i n  o rder  t o  d e a l  wi th  them. 

The Committee i s  concerned t h a t  t he  numerous and 
va r i ed  problems a f f e c t i n g  f a m i l i e s  a r e  n o t  being 
s a t i s f a c t o r i l y  d e a l t  wi th  under t he  p re sen t  d iv ided  
c o u r t  s t r u c t u r e .  The fragmented j u r i s d i c t i o n  makes 
improvement very  d i f f i c u l t .  The Committee is  
convinced t h a t  t h e  t ime has come when important  
changes and s o l u t i o n s  can be implemented on ly  i f  
a family  c o u r t  i s  c r e a t e d  wi th  o r i g i n a l  e x c l u s i v e  
j u r i s d i c t i o n  over  t h e  e n t i r e  f i e l d  of matters 
a f f e c t i n g  t h e  family.  

Some of t h e  most important  problems a r i s i n g  from 
t h e  d i v i s i o n  of j u r i s d i c t i o n  among c o u r t s  are a s  
fo l lows  : 

(1) Piecemeal solutions--Because j u r i s d i c t i o n  
i s  d iv ided  it very o f t e n  happens t h a t  no 
one c o u r t  can d e a l  with t he  whole of t h e  
l e g a l  problems a r i s i n g  from t h e  breakdown of 
a mar r iage  o r  of  a family ,  and piecemeal 
s o l u t i o n s  must be appl ied .  
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(2)  Delay - L i t i g a n t s  a r e  enabled t o  d e l a y  

proceedings  i n  one c o u r t  by s t a r t i n g ,  o r  
t h r e a t e n i n g  t o  s t a r t ,  proceedings  i n  another .  

( 3 )  Harassment - L i t i g a n t s  a r e  enabled t o  ha ra s s  
o t h e r  l i t i g a n t s  by t h e  m u l t i p l i c i t y  of  
proceedings  which- a r e  a v a i l a b l e  in-  d i f  f e r e n t  
c o u r t s .  

( 4 )  I napprop r i a t e  procedures - D i f f e r e n t  procedures 
a r e  a v a i l a b l e  i n  d i f f e r e n t  c o u r t s ,  and the  most 
a p p r o p r i a t e  procedure is  o f t e n  no t  a v a i l a b l e  
f o r  a  p a r t i c u l a r  problem. 

P a r t i c u l a r  examples of t h e s e  problems a r e  a s  

fo l lows  : 

(1) A maintenance d i s p u t e  may s t a r t  i n  Family 
Court  a s  a  p r o t e c t i o n  o rde r ,  move t o  Supreme 
Court  a s  p a r t  of a  d ivo rce ,  come back t o  
Family Court when t h e  Supreme Court o rde r  i s  
r e g i s t e r e d  f o r  enforcement, and go back t o  
Supreme Court  f o r  v a r i a t i o n  of t he  o r d e r ,  
w i t h  r e s u l t i n g  de lay ,  c o s t ,  and f r u s t r a t i o n  
f o r  t h e  l i t i g a n t .  

( 2 )  A temporary wardship proceeding i s  u s u a l l y  
brought i n  Family Court ,  bu t  i f  t he  f a c t s  
sugges t  t h a t  t h e  wardship should be made 
permanent, ano ther  proceeding must be com- 
menced i n  a  d i f f e r e n t  cour t .  

( 3 )  There may be concur ren t  o r  consecut ive  
proceedings  f o r  custody i n  t he  Supreme Court 
and wardship i n  t h e  Family Court o r  i n  t h e  
D i s t r i c t  Court.  The Supreme Court judge has 
no way of o rde r ing  wardship i f  he pe rce ives  
t h a t  t h a t  i s  what should be done, and h i s  
o r d e r  f o r  custody can be rendered nugatory 
by an o rde r  i n  t h e  wardship proceedings.  

( 4 )  Wardship and maintenance proceedings  involv ing  
t h e  c h i l d r e n  of married o r  unmarried p a r e n t s  
must be brought s e p a r a t e l y  i n  d i f f e r e n t  cou r t s .  

Another impor tan t  problem is  t h a t  t h e  s o c i a l  s e r v i c e s  
cannot r e a d i l y  be r e l a t e d  t o  a  m u l t i p l i c i t y  of c o u r t s ,  
w i th  t h e  r e s u l t  t h a t  they a r e  n o t  used a s  e f f e c t i v e l y  
a s  they  might be. They a r e  n o t  a s  e f f e c t i v e l y  
a v a i l a b l e  t o  l i t i g a n t s ,  bench and bar i n  the Supreme 
Court  a s  they  a r e  i n  t h e  p r e s e n t  Family Court ,  and 



t h e r e  is i n s u f f i c i e n t  oppor tun i ty  f o r  judges and 
s o c i a l  s e r v i c e  personnel  t o  develop a proper  under- 
s tand ing  of each o t h e r ' s  func t ions  and needs. An 
example is  t h e  use of i n v e s t i g a t i v e  s e r v i c e s  i n  
custody m a t t e r s  on d ivorce .  

The Committee i s  s a t i s f i e d  t h a t  t h e  problems a r e  
so  s e r ious ,  and t h a t  t h e  r e s u l t i n g  d i f f i c u l t i e s  t o  
t h e  people who appear before  t h e  c o u r t s  a r e  so  g r e a t ,  
t h a t  s o l u t i o n s  must be sought. 

W e  be l i eve ,  a long wi th  t h e  Committee on Adminis t ra t ion 

o f  Family Law and t h e  l e g i s l a t i v e  and law reform bodies we 

have mentioned e a r l i e r ,  t h a t  one c o u r t  should have ju r i s -  

d i c t i o n  over t h e  whole of family  law. That w i l l  no t  

au toma t i ca l ly  so lve  t h e  problems we have mentioned, but  it 

w i l l  provide a framework f o r  t h e i r  so lu t ion .  A l l  of t h e  l e g a l  

problems a r i s i n g  from the  breakdown of a marr iage o r  of a 

family  could then  be brought before  one c o u r t ,  and t h a t  

c o u r t  would be a b l e  t o  e x e r c i s e  a l l  t h e  powers now confer red  

by t h e  law on s e v e r a l  cou r t s .  There would be no o the r  c o u r t  

i n  which proceedings could be s t a r t e d  f o r  t h e  purpose of 

de lay ,  and one c o u r t  would have c o n t r o l  of a l l  t h e  procee- 

dings. Procedures designed f o r  p a r t i c u l a r  c l a s s e s  of ca ses  

would be e a s i e r  t o  adopt. The r e l a t i o n s h i p  of t h e  s o c i a l  

s e r v i c e s  t o  t h e  c o u r t  could be def ined  more c l e a r l y ,  and b e t t e r  

o p p o r t u n i t i e s  could be made a v a i l a b l e  t o  t h e  j u d i c i a r y  and t o  

t h e  s o c i a l  s e r v i c e s  t o  understand each o t h e r ' s  func t ions  

and needs. We do no t ,  a s  t he  Committee and o t h e r  l e g i s l a t i v e  

law reform bodies d i d  no t ,  see  any way of achieving t h e s e  

r e s u l t s  under a m u l t i p l i c i t y  of  c o u r t  j u r i s d i c t i o n s  such a s  

t h a t  which now e x i s t s .  

Recommendation #1 

I .  That  a  u n i f i e d  f a m i l y  cour t  be e s t a b l i s h e d  i n  
A lber ta  t o  e x e r c i s e  j u r i s d i c t i o n  over the  
f o l l o w i n g :  



(11  t h e  formation,  annulment and d i s s o  Lut ion 
o f  marriage.  

( 2 )  t h e  r i g h t s  and o b l i g a t i o n s  o f  husband and 
w i f e  between themselves .  

( 3 )  d e c l a r a t i o n s  a s  t o  s t a t u s ,  i nc lud ing  
dec l a r a t i o n s  o f  l eg i t imacy .  

( 4 )  j u d i c i a l  separa t ion  and r e s t i t u t i o n  o f  
conjuga l r i g h t s .  

( 5 1  matrimoniaz support .  

( 6 )  t h e  d i v i s i o n  or t r a n s f e r  o f  property upon t he  
breakdown of  t he  marriage r e l a t i o n s h i p .  

(7) c h i l d  guardianship ,  cus tody ,  access  and 
support .  

( 8 )  cr imina l  charges which a r i s e  from a  fami ly  
d i s p u t e ,  such a s  husband-wife a s s a u l t s  and 
t h r e a t s  and non-support,  but  not  i nc lud ing  
charges of more s e r i o u s  crimes suck a s  
murder and manslaughter.  

(9) neg lec ted  c h i l d r e n ,  wardship, guardianship 
and adopt ion.  

( 1 0 )  a f f i l i a t i o n  proceedings.  

(11  ) j u ven i l e  de l inquency .  

To t h i s  p o i n t ,  we t h i n k  t h a t  t h e r e  i s  g e n e r a l  agreement 

i n  our  Board, among the  bench and ba r ,  and among t h e  l e g i s -  

l a t i v e  and law reform bodies  who have d e a l t  w i th  t h e  s u b j e c t .  

We now t u r n  t o  d i s c u s s i o n  of s u b j e c t s  upon which t h e r e  i s  

less agreement, namely, t h e  choice  of t h e  c o u r t  t o  e x e r c i s e  

j u r i s d i c t i o n  i n  family  law, and t h e  r e s p o n s i b i l i t y  f o r  t h e  

appointment of i t s  judges. 
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CHOICE OF UNIFIED FAMILY COURT 

1. Des i r ab l e  C h a r a c t e r i s t i c s  

W e  w i l l  f i r s t  o u t l i n e  b r i e f l y  t h e  c h a r a c t e r i s t i c s  which 

would be d e s i r a b l e  i n  a  u n i f i e d  family  cou r t .  They a r e  a s  

fo l lows  : 

(1) The c o u r t  should be composed of l e g a l l y - t r a i n e d  

judges of t h e  g r e a t e s t  p o s s i b l e  a b i l i t y  t o  d e a l  

w i th  fami ly  law d i s p u t e s .  

( 2 )  The c o u r t  should have j u r i s d i c t i o n  over a l l  fami ly  

law matters. 

( 3 )  The c o u r t  should cont inue  t o  be a  c o u r t  of  law i n  

t he  sense  t h a t  judges w i l l  hear d i s p u t e s ,  dec ide  

f a c t s  and d i spose  of d i s p u t e s  according t o  law. 

( 4 )  The c o u r t ' s  procedures  should be s u i t e d  t o  t h e  s u b j e c t  

m a t t e r  of  l i t i g a t i o n  which may r e q u i r e  r e l a t i v e l y  

s imple  o r  r e l a t i v e l y  e l a b o r a t e  procedures.  

(5)  The c o u r t  should have s o c i a l  s e r v i c e s  a t t a c h e d  t o  

it a long  t h e  g e n e r a l  l i n e s  suggested i n  our  Report 

No. 26,  Family Court  Adminis t ra t ion:  Court  Serv ices ,  

and t h e  judges should be f a m i l i a r  w i t h  t h o s e  s e r v i c e s  

r e l e v a n t  t o  t h e  j u d i c i a l  process .  

(6 )  The c o u r t  should be a s  a c c e s s i b l e  a s  i s  

p r a c t i c a b l e  t o  people i n  d i f f e r e n t  p a r t s  of  the  

prov ince  and t o  people  of d i f f e r e n t  l e v e l s  of income 

and degrees  of s o p h i s t i c a t i o n  i n  l e g a l  mat te rs .  
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2. Relevant Cons idera t ions  

I n  o rde r  t o  ach ieve  a  c o u r t  w i th  t h e  c h a r a c t e r i s t i c s  

w e  have mentioned, it i s  necessary  t o  bear i n  mind a  number 

o f  cons ide ra t ions .  The d i v e r s i t y  of  k inds  of c o n s i d e r a t i o n s ,  

and t h e i r  f r e q u e n t l y  complex r e l a t i o n s h i p s ,  make them 

d i f f i c u l t  t o  cope with ,  bu t  t h e  e f f o r t  must be made. 

( a )  Ex te rna l  Cons idera t ions  

(i) The c o n s t i t u t i o n .  

We have a l r eady  mentioned two p rov i s ions  of t h e  c o n s t i t u -  

t i o n .  One i s  t h a t  it d i v i d e s  l e g i s l a t i v e  j u r i s d i c t i o n  between 

Par l iament  and the  L e g i s l a t u r e .  The second i s  t h a t ,  as i n -  
t e r p r e t e d  by t h e  c o u r t s ,  it l i m i t s  t h e  j u r i s d i c t i o n  which t h e  

L e g i s l a t u r e  can confer  on a  judge appointed by t h e  province.  

Both p rov i s ions  cause  problems i n  t h e  es tab l i shment  of a 

u n i f i e d  family  c o u r t .  

W e  w i l l  d e a l  f i r s t  wi th  t h e  problem a r i s i n g  from the  

d i v i s i o n  of l e g i s l a t i v e  power. Par l iament ,  by t h e  Divorce 

Act, has  confer red  j u r i s d i c t i o n  i n  d ivorce  upon t h e  T r i a l  

Div is ion  of t h e  Supreme Court  of Alber ta .  Only Par l iament  

could confer  t h e  necessary  j u r i s d i c t i o n  i n  d ivo rce  upon any 

o t h e r  c o u r t .  The t ime involved i n  ob ta in ing  l e g i s l a t i o n  

which would do so,  and the  u n c e r t a i n t y  t h a t  it would be 

ob ta ined ,  a r e  c o n s i d e r a t i o n s  which weigh a g a i n s t  t he  

es tab l i shment  of  a  u n i f i e d  family  c o u r t  which is  n o t  p a r t  of 

t h e  " t r i a l  d i v i s i o n  o r  branch of t h e  Supreme Court  of t he  

province." That  i s  probably one reason f o r  t h e  r a t h e r  complex 

s t r u c t u r e  of t h e  Ontar io  Unified Family Court  Act under which, 

though a  county c o u r t  judge w i l l  hear  d ivo rce  m a t t e r s  i n  

t h e  Unif ied Family Court ,  h i s  o rde r  w i l l  be an o rde r  of t h e  

Supreme Court  made by him i n  h i s  c a p a c i t y  a s  a  l o c a l  judge of 

t h e  Supreme Court.  
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The second problem i s  more i n t r a c t a b l e  because it 

a r i s e s  from t h e  c o n s t i t u t i o n a l  ins t rument  i t s e l f ,  t h e  

B r i t i s h  North America A c t ,  a s  i n t e r p r e t e d  by t h e  cou r t s .  

Unless t h e  Governor General appoin ts  t h e  judges of a  c o u r t  

t h e  L e g i s l a t u r e  cannot confer  upon it j u r i s d i c t i o n  which 

broadly  conforms t o  t h a t  of  a  supe r io r  cour t .  W e  w i l l  l a t e r  

g i v e  our  reasons  f o r  t h ink ing  t h a t  t h a t  problem i s  d e c i s i v e  

a g a i n s t  t he  es tab l i shment  of t h e  u n i f i e d  family c o u r t  a s  

a  p r o v i n c i a l l y  appointed c o u r t  based upon t h e  e x i s t i n g  

Family Court. 

W e  w i l l  mention b r i e f l y  one o t h e r  problem a r i s i n g  from 

t h e  c o n s t i t u t i o n .  There i s  a t  l e a s t  some doubt a s  t o  

whether t h e  "parens p a t r i a e "  power can be confer red  on a  

p r o v i n c i a l l y  appointed cou r t .  This  is  t h e  i nhe ren t  j u r i s -  

d i c t i o n  of a  Supreme Court t o  make o rde r s  f o r  t h e  p r o t e c t i o n  

o f  ch i ld ren .  It i s  a  u s e f u l  power, t he  lack of which i n  a  

p a r t i c u l a r  case  might make it d i f f i c u l t  or impossible  f o r  a  

judge t o  d e a l  wi th  an emergency s i t u a t i o n  involv ing  a  c h i l d .  

(ii) The need f o r  inter-governmental  co-operation 

Under t h e  p r e s e n t  c o n s t i t u t i o n  t h e  u n i f i e d  family  

c o u r t  can be e s t a b l i s h e d  on ly  wi th  t h e  a c t i v e  co-operat ion 

o f  Par l iament  (which must provide f o r  t he  s a l a r i e s  of  t h e  

judges and confer  o r  con t inue  j u r i s d i c t i o n  i n  m a t t e r s  

under i t s  l e g i s l a t i v e  c o n t r o l ) ;  t h e  f e d e r a l  execut ive  (who 

advise  t h e  Governor General on j u d i c i a l  appoin tments ) ;  t h e  

L e g i s l a t u r e  (which must e s t a b l i s h  o r  con t inue  t h e  c o u r t  and 

confer  o r  con t inue  j u r i s d i c t i o n  i n  m a t t e r s  under i t s  l e g i s -  

l a t i v e  c o n t r o l ) ;  and t h e  p r o v i n c i a l  execut ive  (who must 

provide f o r  t h e  admin i s t r a t i on  of t h e  c o u r t )  . The two 

execut ive  branches must a l s o  i n  p r a c t i c e  agree  t o  t h e  

adopt ion  of t h e  necessary  l e g i s l a t i o n .  Therefore ,  any 

proposa l  made, i f  it is t o  be e f f e c t i v e ,  must be one which 

bo th  governments can accept .  
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Wehavea l ready  mentioned t h e  co-operat ion of the 

f e d e r a l  government i n  connect ion with  t h e  u n i f i e d  family  

c o u r t  p r o j e c t s  i n  some provinces.  I n  t h e  ca se  of t h e  Ontar io  

Unif ied Family Court  p i l o t  p r o j e c t ,  Par l i ament  has c r ea t ed  

judgeships  f o r  t h e  Unif ied Family Court and has modified t h e  

q u a l i f i c a t i o n s  l a i d  down by t h e  Judges Act f o r  t h e i r  appoint-  

ment, and t h e  f e d e r a l  execu t ive  has agreed t o  t h e  appointment 

of  judges who were recommended by t h e  province and who prev ious ly  

he ld  p r o v i n c i a l  appointments.  T h i s  co-operation i s  encouraging.  

(b )  Cons idera t ions  r e l a t i n g  t o  t h e  c o u r t  system 

(i) Re la t ionsh ip  t o  e x i s t i n g  c o u r t s  

Should t h e  u n i f i e d  fami ly  c o u r t  be an e x i s t i n g  c o u r t  o r  

a  branch of an e x i s t i n g  c o u r t ?  O r  should it be a  s e p a r a t e  

c o u r t ?  

The Ontar io  Law Reform Commission made t h e  ca se  f o r  

a  s e p a r a t e  c o u r t  a s  fol lows:  

W e  have expressed our  view t h a t  a  c o u r t  capable  
o f  exe rc i s ing  i n t e g r a t e d  j u r i s d i c t i o n  i n  a l l  family 
law m a t t e r s  should be e s t a b l i s h e d .  I n  our  opinion 
t h e  b e s t  and most e f f e c t i v e  way t o  do t h i s  is  t o  
c r e a t e  a  Family Court  which is s e p a r a t e  from t h e  
e x i s t i n g  t r a d i t i o n a l  c o u r t s ,  and which i s  s t a f f e d  
by judges who c o l l e c t i v e l y  would be capable  of 
e x e r c i s i n g  j u r i s d i c t i o n  over ma t t e r s  w i th in  t h e  
competence of s e c t i o n  96 judges, and a l s o  over 
m a t t e r s  w i th in  t h e  competence of p r o v i n c i a l l y  
appointed judges, and w e  so recommend. 

The j u s t i f i c a t i o n  f o r  c r e a t i n g  a  s e p a r a t e  Family 
Court  is c l e a r .  A Family Court  i s  u n l i k e  any o t h e r  
cou r t .  Its work i s  of a  h igh ly  s p e c i a l i z e d  n a t u r e  
and t h i s ,  of  i t s e l f ,  j u s t i f i e s  a  c o u r t  which devotes  
i t s  t ime e x c l u s i v e l y  t o  fami ly  law ma t t e r s .  There 
is  another  compell ing reason. The two-fold func t ion  
o f  a  Family Court ,  j u d i c i a l  and t h e r a p e u t i c ,  demands 
t h a t  it have a t t a c h e d  t o  it s p e c i a l i z e d  a n c i l l a r y  
services, t h e  na tu re  and extent  of which are requi red  
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by no o t h e r  cou r t .  The a d m i n i s t r a t i v e  requirements  
of  a Family Court  a l s o  d i f f e r  from those  requi red  
by o t h e r  cou r t s ,  c h i e f l y  because of t he  t a s k  of co- 
o r d i n a t i n g  i t s  two func t ions .  

A Family Court must be f r e e  t o  develop i t s  own 
philosophy, i t s  own procedures ,  and i ts own ad- 
m i n i s t r a t i v e  techniques .  We b e l i e v e  t h a t  t h i s  can 
b e s t  be f o s t e r e d  i f  t h e  Family Court is a s e p a r a t e  
e n t i t y .  

The Ontar io  Uni f ied  Family Court Act s e t  up a s e p a r a t e  

Unif ied Family Court ,  and it appears  t h a t  it w i l l  be  adminis- 

t e r e d  a s  such, s u b j e c t  t o  some r e s p o n s i b i l i t y  i n  Supreme and 

County Court m a t t e r s  t o  t h e  heads of t hose  c o u r t s .  

The fol lowing passage w e l l  expresses  t h e  c o n t r a r y  view: 

I cannot,  i n  t h i s  a r e a ,  move away from my 
oppos i t ion  t o  any j u d i c i a l  s t r u c t u r e  o t h e r  than 
a u n i f i e d  one. I agree  wi th  Pound t h a t  " the  
method of a r c h a i c  law i s  t o  s e t  up a new cour t " .  
I agree  wi th  t h e  A.B.A. [The American Bar Assoc ia t ion]  
t h a t  t h e  i d e a l  t r i a l  c o u r t  ". . . should have j u r i s -  
d i c t i o n  in a l l  c a s e s  and proceedings . . . performed 
by a s i n g l e  c l a s s  o f  Judges . . ." Duplicate  
j u d i c i a l  s t r u c t u r e s  c r e a t e ,  on t h e  one hand, t h e  
unnecessary and complicat ing problem of over lapping  
j u r i s d i c t i o n  and, on t h e  o t h e r ,  t h e  d i s t o r t i o n  of 
s o c i a l  va lues  i m p l i c i t  i n  t h e  s t r a t i f i c a t i o n  of 
causes.  F u r t h e r ,  while t he  i n t roduc t ion  of 
some depa r tu re  from these  p r i n c i p l e s  can from 
time t o  t ime seem l i k e  an app rop r i a t e  expedient ,  
one cannot overlook t h e  h i s t o r i c a l  f a c t  t h a t  
t h e  e l i m i n a t i o n  of segregated j u d i c i a l  s t r u c t u r e s  
becomes extremely d i f f i c u l t  because of t h e  
i n t e r e s t s  t h a t  v e s t .  

The c r e a t i o n  of a s e p a r a t e  c o u r t  would, i n  t h i s  view, be 

con t r a ry  t o  t h e  s p i r i t  of t h e  J u d i c a t u r e  A c t s  and wculd con- 

t r i b u t e  t o  a s t a t e  of a f f a i r s  similar t o  t h a t  which made those  

A c t s  necessary.  

The views which we expressed i n  our  Working Paper were 

a s  follows: 



The e s t ab l i shmen t  of a Family Court a s  p a r t  of 
t h e  Supreme Court  would, we t h ink ,  be a va luab le  
s t e p  in adapt ing  t h e  t r a d i t i o n a l  c o u r t s  to t h e  
needs of t h e  t i m e s .  The development of somewhat 
s p e c i a l i z e d  branches of c o u r t s  of gene ra l  
j u r i s d i c t i o n  has much to  be s a i d  f o r  it a s  opposed 
t o  t h e  development of a m u l t i p l i c i t y  of  c o u r t s  and 
w i l l  tend t o  p reserve  t h e  e s s e n t i a l  va lues  of t he  
t r a d i t i o n a l  cou r t s .  W e  b e l i e v e  t h a t  t h e r e  i s  much 
t o  be s a i d  a l s o  f o r  t h e  p ropos i t i on  t h a t  t h e  
development of  Family Law should be c a r r i e d  on by 
t h e  t r a d i t i o n a l  c o u r t s  bu t  through a s p e c i a l i s t  
d i v i s i o n  o r  s e c t i o n  with  modified procedures. 

W e  s t a r t  wi th  a pre fe rence .  I t  is  t o  e s t a b l i s h  t h e  

u n i f i e d  family  c o u r t  a s  p a r t  of  an e x i s t i n g  c o u r t  i n  o rde r  

t o  avoid p r o l i f e r a t i o n  of c o u r t  s t r u c t u r e s .  However, w e  

cons ide r  t h e  e s t ab l i shmen t  of t h e  u n i f i e d  fami ly  c o u r t  t o  be  

t h e  ove r r id ing  i n t e r e s t  and would accep t  a s e p a r a t e  c o u r t  

s t r u c t u r e  i f  t h a t  i s  necessary  t o  ach ieve  it. When we reach  

t h e  conc re t e  example of t h e  Ontar io  Unified Family Court  we 

w i l l  d i s c u s s  t h e  ques t ion  f u r t h e r .  

(ii) Standing of t h e  c o u r t  and i ts  judges 

The view which we expressed i n  t h e  Working Paper was 

t h a t  t h e  u n i f i e d  fami ly  c o u r t ,  i f  pos s ib l e ,  should be p a r t  

o f  t h e  Supreme Court. A p r i n c i p a l  reason f o r  tha t  view 

was t h a t  we thought that t h a t  arrangement would enhance the  

s tanding  of t h e  cour t .  We s a i d  t h e  following: 

To make a c o u r t  p a r t  of t h e  Supreme Court and 
t o  confer  exc lus ive  Family Law j u r i s d i c t i o n  upon 
it would be t o  show t h a t  Family Law i s  cons idered  
t o  be of s u f f i c i e n t  importance t o  j u s t i f y  t he  
a t t e n t i o n  of t h e  h i g h e s t  c o u r t  of o r i g i n a l  
j u r i s d i c t i o n  i n  t h e  province.  There is a very  
s t rong  p re jud ice ,  which must be recognized,  t h a t  
a  Family Court w i l l  i n e v i t a b l y  resemble a s o c i a l  
agency more than  a c o u r t  of law. The a s s o c i a t i o n  
of Family Law wi th  one of t he  t r a d i t i o n a l  c o u r t s  
would, w e  be l i eve ,  he lp  t o  do away with  t h i s  



pre jud ice .  The regard  in which the  c o u r t  ad- 
min i s t e r ing  Family Law i s  held  w i l l  be a cons ide rab le  
element in i t s  acceptance by t h e  l e g a l  p ro fe s s ion  
and t h e  pub l i c  and i n  i t s  a b i l i t y  t o  a t t r a c t  judges 
of t h e  h ighes t  capac i ty .  

We s t i l l  th ink  t h a t  t h a t  is  an important  cons ide ra t ion ,  

though, a s  w i l l  be seen,  we have concluded t h a t  w e  should 

n o t ,  f o r  t h e  purposes of t h i s  Report,  d i s t i n g u i s h  between 

t h e  Supreme Court and t h e  D i s t r i c t  Court. 

I n  t h e  meantime, t h e  Committee on Adminis t ra t ion of 

Family Law recommended t h a t  t h e  u n i f i e d  family c o u r t  be c r e a t e d  

a s  a s epa ra t e  c o u r t  a t  t h e  p r o v i n c i a l  cou r t  l e v e l  and based 

on t h e  e x i s t i n g  Family Court.  W h a t  we have s a i d  about t he  

d e s i r a b i l i t y  of enhancing t h e  s tanding of t h e  u n i f i e d  family  

c o u r t  i s  a c o n s i d e r a t i o n  which would have t o  be weighed 

a g a i n s t  t h e  m e r i t s  of  t h a t  proposal  i f  we had n o t  concluded 

t h a t  c o n s t i t u t i o n a l  c o n s i d e r a t i o n s  a r e  d e c i s i v e l y  a g a i n s t  it. 

There i s  a l s o  t h e  ques t ion  of t h e  s tanding  of t h e  judges 

w i th in  t h e  cour t .  One view is t h a t  a l l  judges should be 

appointed by t h e  same a u t h o r i t y  and have equa l  j u r i s d i c t i o n  

so  a s  t o  avoid any sugges t ion  t h a t  some family  l a w  work is  

n o t  important  enough t o  j u s t i f y  t he  a t t e n t i o n  of judges of 

t h e  f i r s t  rank, and t h a t  t h i s  i s  a cons ide ra t ion  which weighs 

i n  favour of a one- t ie red  cour t .  The c o n t r a r y  view i s  t h a t  

a  d i v i s i o n  of w r k  is  approp r i a t e ,  wi th  supe r io r  cou r t  judges 

dea l ing  wi th  s t a t u s  and p rope r ty  and a n c i l l a r y  ma t t e r s ,  and 

o t h e r  judges d e a l i n g  wi th  l e s s  complex f a c t u a l  and l e g a l  

problems. 

(iii) Nature of t h e  c o u r t  

W e  envisaged a t  t h e  time of t h e  Working Paper, and w e  

s t i l l  envisage ,  a  c o u r t  i n  which proper ly  q u a l i f i e d  judges 
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will hear evidence, decide facts, and give judgments and 

make orders in accordance with law. The Committee on 

Administration of Family Law and the Institute's Social 

Services Committee both made similar recommendations. We 

will in our Report No. 26, Family Law Administration: 

Court Services, describe a number of services which should 

be attached to the courts administering family law, and 

some people regard the proper organization and provision of 

such services as the most important contribution which the 

unified family court will make, but the availability of those 

services does not alter the nature of the adjudication when 

it is made. Although forceful arguments may be made for 

relaxed procedures, we do not see any justification for the 

blurring of the judicial role. This is not a consideration 

which dictates the place of the unified family court in the 

court system so much as a consideration which must be borne 

in mind in considering the structure and procedures of the 

court once the choice is made. 

(iv) Effect on existing institutions 

A reform which will cause less disruption of existing 

institutions, if it is equally effective, is to be preferred 

to one which will cause more disruption. That is one con- 

sideration which suggests the adaptation of an existing 

court rather than the creation of a new one, and it is one 

reason why the Committee on Administration of Family 

Law recommended that the unified family court be based on 

the existing Family Court. It must however be weighed with 

the other relevant considerations. 

(v) Existing judges of the Family Court 

If the unified family court is to be established as a 

provincially appointed court based on the existing Family 



3 4 

Court ,  t h e  p r o v i n c i a l  a u t h o r i t y  which appointed t h e  p r e s e n t  

judges of t h e  Family Court might be expected t o  appoin t  a l l  

o r  most of  them t o  t h e  new cour t .  The l i k e l i h o o d  i s  l e s s  

g r e a t  t h a t  t he  Governor General m u l d  do t h e  same i f  t h e  

judges of t h e  new c o u r t  a r e  f e d e r a l l y  appointed.  The appoint-  

ment of t h r e e  Ontar io  p r o v i n c i a l  c o u r t  judges t o  i t s  new 

Unified Family Court  sugges t s  t h a t  some e x i s t i n g  Family Court 

judges might be appointed t o  a f e d e r a l l y  appointed u n i f i e d  

fami ly  c o u r t ,  b u t  some do n o t  meet t h e  q u a l i f i c a t i o n s  i n  t he  

Judges A c t ,  and it cannot  be assumed t h a t  a l l  of  t h e  o t h e r s  

would r e c e i v e  such appointments. Basic requirements  of honor 

and decency r e q u i r e  f a i r  t rea tment  of  persons  who have been 

persuaded t o  l eave  o t h e r  occupat ions  t o  which they could only 

w i t h  d i f f i c u l t y ,  i f  a t  a l l ,  r e t u r n ,  and the  independence of t h e  

j u d i c i a r y  and t h e  need t o  f a c i l i t a t e  t h e  f u t u r e  r ec ru i tmen t  

o f  judges impose f u r t h e r  requirements.  Some p r e s e n t  judges 

o f  t h e  Family Court  no doubt would be con ten t  t o  accep t  

appointments t o  t h e  Criminal  o r  Small Claims s i d e  of t h e  

P r o v i n c i a l  Court.  We cannot here  make recommendations about 

any remaining judges, o t h e r  than t o  say t h a t ,  on t h e  one hand, 

s a t i s f a c t o r y  arrangements must be made with regard  t o  any 

who do n o t  become members of t h e  new c o u r t ,  whi le ,  on t h e  

o t h e r ,  t h e  choice  of a c o u r t  s t r u c t u r e  f o r  t h e  i n d e f i n i t e  

f u t u r e  should n o t  be d i c t a t e d  by t h e  d i f f i c u l t y  of making 

a p p r o p r i a t e  arrangements f o r  them. 

A u n i f i e d  family  c o u r t  e s t a b l i s h e d  a s  a branch of a 

s u p e r i o r  c o u r t  wi th  a t i e r  of p r o v i n c i a l l y  appointed judges 

would be an obvious p l ace  f o r  t he  judges of t h e  e x i s t i n g  

Family Court ,  bu t  it is n o t  c l e a r  t o  us  t h a t  they would 

n e c e s s a r i l y  regard  membership i n  t h e  p r o v i n c i a l l y  appointed 

t ie r  of a two-tiered supe r io r  c o u r t  a s  t h e  equ iva l en t  of 

membership i n  t h e  s i n g l e  t ier  of t h e  p re sen t  Family Court.  
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(c)  Cons idera t ions  r e l a t i n g  t o  t h e  c o u r t  i t s e l f  

(i) S p e c i a l i z a t i o n  o r  concen t r a t i on  of j u d i c i a l  work 

There i s  a  g r e a t  d i f f e r e n c e  of op in ion  a s  t o  whether 

o r  n o t  it would be b e t t e r  f o r  s p e c i a l i z e d  judges t o  a d j u d i c a t e  

upon fami ly  law ma t t e r s .  Some hold t h e  view t h a t  it is 

b e t t e r  t h a t  fami ly  law judges be s p e c i a l l y  chosen with  

r e f e r e n c e  t o  s p e c i a l  q u a l i t i e s  thought t o  be of va lue  i n  t he  

fami ly  law f i e l d ,  and t h a t  they then work i n  family law and 

no o t h e r  f i e l d .  Some hold t h e  view t h a t  t r i a l  judges should 

a l l  d e a l  wi th  m a t t e r s  a c r o s s  a  broad l e g a l  range. There a r e  

v a r i o u s  i n t e rmed ia t e  opinions .  

I n  our  Working Paper w e  s a i d  a t  page 30: 

. . . w e  b e l i e v e  t h a t  on t h e  whole better dec i s ions  
w i l l  be given by s p e c i a l i s t  judges whose a t t e n t i o n  
and j u d i c i a l  exper ience  a r e  d i r e c t e d  e n t i r e l y  toward 
t h e  j u d i c i a l  r e s o l u t i o n  of problems a r i s i n g  ou t  of 
t h e  family  r e l a t i o n s h i p .  

And l a t e r  on t h e  same page: 

We b e l i e v e  t h a t  t h e s e  problems of c o n f l i c t i n g  
and fragmented j u r i s d i c t i o n s ,  and t h e  advantages 
of cons i s t ency  i n  philosophy and approach, e x p e r t i s e  
i n  d e a l i n g  wi th  t h e  fami ly  r e l a t i o n s h i p ,  and 
p r a c t i c a l  use  of s o c i a l  s e r v i c e s ,  can b e s t  be 
d e a l t  w i th  by t h e  c r e a t i o n  of one c o u r t  wi th  
e x c l u s i v e  j u r i s d i c t i o n  i n  t h e  f i e l d  of Family 
Law a s  we have de f ined  it. There would be no 
c o n f l i c t  of  j u r i s d i c t i o n  between d i f f e r e n t  c o u r t s  
because t h e r e  would be only  one cou r t .  One 
c o u r t  would have t h e  best chance of developing and 
applying a  c o n s i s t e n t  philosophy of t r ea tmen t  of 
Family Law ma t t e r s .  Judges whose time is  spent  
e n t i r e l y ,  o r  almost  e n t i r e l y ,  i n  Family Law would 
have t h e  b e s t  chance of developing t h e  g r e a t e s t  
unders tanding of problems r i s i n g  o u t  of t h e  family  
r e l a t i o n s h i p .  The a t t a c h i n g  of suppor t ing  s e r v i c e s  



t o  the  c o u r t  would enable  the  judges of the  c o u r t  
t o  become f a m i l i a r  with  t h e i r  proper use and t o  
see t h a t  they are proper ly  d i r ec t ed .  Procedures 
designed t o  cope quick ly  and inexpensively with 
the  p a r t i c u l a r  t ypes  of problems encountered i n  
Family Law can b e s t  be developed in one cour t  
dea l ing  exc lus ive ly  with  Family Law. 

The Committee on Adminis t ra t ion of Family Law w a s  

of  t h e  same view. They s a i d  that s p e c i a l i z a t i o n  would 

i n e v i t a b l y  flow from t h e i r  recommendations, though t h e  

s p e c i a l i z a t i o n  of an i n d i v i d u a l  judge might be f o r  a f ixed  

per iod.  They went on t o  say: 

The Committee i s  of  t h e  view that spec ia l i za -  
t i o n  w i l l  br ing wi th  it the  advantage of c o n t i n u i t y  
i n  p a r t i c u l a r  cases ,  which is  d i f f i c u l t  t o  achieve 
i f  t he  judges a r e  ass igned t o  d i f f e r e n t  s i t t i n g s  
each week; and t h e  advantage of experience in 
dea l ing  with family l a w  matters, which have a spec t s  
d i f f e r e n t  from t h e  adminis t ra t ion  of j u s t i c e  i n  
general .  Spec ia l ized  judges have a much better 
oppor tuni ty  t o  assess t h e  b e n e f i t s  and l i m i t a t i o n s  
of t h e  s o c i a l  s e r v i c e s  and t o  develop methods of 
using those s e r v i c e s  t o  t h e  bes t  advantage. While 
t h e  Committee would n o t  recommend the  e s t a b l i s h -  
ment of a u n i f i e d  family cour t  f o r  t h e  sake of 
s p e c i a l i z a t i o n ,  it is of the  view t h a t  advantages 
of s p e c i a l i z a t i o n  i n  t h i s  unique f i e l d  w i l l  out- 
weigh the  disadvantages.  

I n  t h a t  passage the  Committee r e f e r r e d  t o  the  advantage 

of cont inui ty .  I f  judges s i t  i n  family law ma t t e r s  by 

r o t a t i o n ,  they do n o t  see a mat te r  through from s t a r t  t o  

f i n i s h .  That may lead t o  a series of adjournments, each 

made without a complete knowledge of what has gone before ,  and 

it means t h a t  a judge does  n o t  see the  consequences of h i s  

o rde r ,  as a s p e c i a l i z e d  judge w i l l  do i f  t h e  problem i s  no t  

solved by t h e  time the  f i r s t  o rder  comes back before  him. 

A g r e a t e r  degree of c o n t i n u i t y  would be provided by a 

spec ia l i zed  c o u r t ,  though it would n o t  be poss ib l e  o r  d e s i r a b l e  

always t o  have t h e  same judge s i t t i n g  a t  t h e  same place.  
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On the  o t h e r  hand t h e r e  i s  a s t r o n g l y  he ld  view t h a t  

s p e c i a l i z a t i o n  is  a bad th ing .  This  view s t a r t s  wi th  the 

p r o p o s i t i o n  t h a t  family  law i s  no more d i f f i c u l t  than t h e  l a w  

i n  o t h e r  f i e l d s  and does n o t  r e q u i r e  a s p e c i a l i s t .  The facts 

a r e  no more d i f f i c u l t .  The law i s  no more d i f f i c u l t .  I f  

a  c e r t a i n  kind of p e r s o n a l i t y  is  wanted, t h a t  can be arranged 

through assignment of  judges of a non-specia l ized cour t .  

There is  no observable  tendency towards s p e c i a l i z a t i o n  i n  

o t h e r  f i e l d s  of law. The case  f o r  s p e c i a l i z a t i o n  is 

t h e r e f o r e ,  in t h i s  view, n o t  a s t rong  one, while t h e r e  is a 

s t r o n g  case  a g a i n s t  it. The g r e a t  ma jo r i t y  of i s s u e s  w i l l  

be ones of f a c t ,  and a s p e c i a l i z e d  judge must s u f f e r  t he  

d e b i l i t a t i n g  process  of  s i t t i n g  through coun t l e s s  d i s p u t e s  which 

a r e  of a s i m i l a r  type  and r a i s e  s i m i l a r  problems, and, t o  t h e  

e x t e n t  that  lawyers a r e  involved,  hear ing t h e  same counsel .  

There i s  a g r e a t  danger that  he w i l l  develop a ph i losophic  

b i a s  which w i l l  adve r se ly  a f f e c t  h i s  performance. There is 

danger of  boredom and l o s s  of  chal lenge.  There w i l l  be 

g rave  d i f f i c u l t y  i n  a t t r a c t i n g  t h e  b e s t  judges t o  spend a 
l i f e t i m e  i n  t h e  a r e a  of d i s p u t e s  i n  t h e  family. 

There i s  f o r c e  i n  t h e  arguments on both s i d e s  of t h i s  

vexed quest ion.  W e  do n o t  propose here t o  s t a t e  a conclusion 

w i t h  regard  t o  it, and we l eave  f u r t h e r  cons ide ra t ion  of it 

u n t i l  we come t o  t h e  cons ide ra t ion  of t h e  a l t e r n a t i v e  

cou r se s  of  a c t i o n  a v a i l a b l e .  

(ii) Fragmented and over lapping  j u r i s d i c t i o n s  

The p r i n c i p a l  problems t o  be solved by t h e  e s t a b l i s h -  

ment of  a u n i f i e d  fami ly  c o u r t  a r e  those  which are caused by 

t h e  f ragmentat ion and over lapping  of j u r i s d i c t i o n  among t h e  

c o u r t s .  W e  have desc r ibed  t h e s e  problems elsewhere i n  t h i s  

Report and w i l l  n o t  r e p e a t  t h e  d e s c r i p t i o n  here. 
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(iii) Court  procedures 

There is  a g r e a t  volume of l i t i g a t i o n  in family  l a w  

mat te rs .  Most o f  t hose  m a t t e r s  do n o t  involve d i f f i c u l t  

l e g a l  ques t ions ,  and i n  m o s t  t h e  f a c t s  a r e  n o t  unduly complex, 

though t h e  making of t h e  r i g h t  dec i s ion  may be extremely 

d i f f i c u l t .  Many involve  people of low incomes and l i t t l e  

l e g a l  s o p h i s t i c a t i o n .  The c o u r t  s t r u c t u r e  should t h e r e f o r e  

make it p o s s i b l e  t o  provide simple and inexpensive procedures.  

I t  should a l s o  make it p o s s i b l e  t o  provide some a s s i s t a n c e  to  

l i t i g a n t s  i n  coping with  t h e  system. There a r e  on t h e  o t h e r  

hand some family  law matters which do r e q u i r e  formal 

procedures  and i n t e r l o c u t o r y  s t eps .  That i s  p a r t i c u l a r l y  

t r u e  when t h e  proper ty  of a husband and wife  i s  s u b s t a n t i a l  

and when complex ques t ions  of t r u s t  r e l a t i o n s h i p s  o r  company 

m a t t e r s  a r e  involved.  The c o u r t  s t r u c t u r e  should t h e r e f o r e  

make it poss ib l e  t o  provide formal procedures a s  w e l l .  

( i v )  S u i t a b i l i t y  of  family  law l i t i g a t i o n  t o  a 
s u p e r i o r  c o u r t  

The f i e l d  of fami ly  law a s  we de f ine  it inc ludes  a 

number of t h i n g s  t h a t  a r e  n o t  u s u a l l y  thought t o  r e q u i r e  

t h e  a t t e n t i o n  of a s u p e r i o r  cour t .  I f  such m a t t e r s  do no t  

r e q u i r e  t he  a t t e n t i o n  of a Supreme Court judge, t h e i r  

e x i s t e n c e  may tend t o  sugges t  t h a t  t h e  cou r t  should be composed 

of both  p r o v i n c i a l l y  appointed judges and f e d e r a l l y  appointed 

judges a s  t h e  former would be a v a i l a b l e  f o r  such ma t t e r s .  

The opposing argument i s  t h a t  any mat te r  a r i s i n g  o u t  of  t h e  

breakdown of a family  r e l a t i o n s h i p  is important  enough t o  

j u s t i f y  t h e  a t t e n t i o n  of any cour t .  



(v) A c c e s s i b i l i t y  

(a) Geographical  

The u n i f i e d  fami ly  c o u r t  should be a c c e s s i b l e  t o  people 

i n  a s  many p a r t s  of t h e  province as is reasonably p r a c t i c a b l e .  

It should be a c c e s s i b l e  in a d i f f e r e n t  sense t o  people  of 

a l l  l e v e l s  of income and degrees  of l e g a l  s o p h i s t i c a t i o n .  

W e  do n o t  t h i n k  t h a t  t h e  es tab l i shment  of a u n i f i e d  

family  c o u r t  should be t h e  occasion f o r  a q u a n t i t a t i v e  reduc t ion  

i n  t h e  e x i s t i n g  s e r v i c e s  a v a i l a b l e  i n  t h e  province,  or in t h e  

reduc t ion  of t h e  p o t e n t i a l  f o r  q u a n t i t a t i v e  i n c r e a s e  i n  those  

s e rv i ces .  Therefore ,  t h e  u n i f i e d  family  c o u r t  would have t o  

provide t h e  s e r v i c e s  now provided by t h e  Family Court  and t h e  

P r o v i n c i a l  Court wherever those  c o u r t s  s i t ,  o r  a l t e r n a t i v e l y ,  

t h e  P r o v i n c i a l  Court would have t o  be asked t o  provide those  

s e r v i c e s  where t h e  u n i f i e d  family  cou r t  does no t  s i t .  Fur ther ,  

t h e  u n i f i e d  fami ly  c o u r t  would have t o  provide t h e  s e r v i c e s  now 

provided by Supreme and D i s t r i c t  Court judges wherever those  

c o u r t s  s i t ,  or, a l t e r n a t i v e l y ,  those  c o u r t s  would have t o  be 

asked t o  provide those  s e r v i c e s  where t h e  u n i f i e d  family  c o u r t  

does n o t  s i t .  

(b )  F i n a n c i a l  and procedura l  

With regard  t o  a c c e s s i b i l i t y  t o  people of low income 

and people of l i t t l e  l e g a l  s o p h i s t i c a t i o n ,  t he  In t ake  Serv ice  of 

t h e  Family Cour t s  provides  b a s i c  informat ion and a s s i s t a n c e  i n  

g e t t i n g  i n t o  c o u r t  on summary mat te rs .  The cont inued a v a i l a b i l i t y  

of t h a t  s e r v i c e  does n o t  depend on t h e  choice  of u n i f i e d  family  

cour t .  The a v a i l a b i l i t y  of p u b l i c l y  funded l e g a l  a i d  a l s o  

depends upon o t h e r  c o n s i d e r a t i o n s  and n o t  upon t h e  choice  of t h e  

c o u r t  which w i l l  a d j u d i c a t e  on family  law mat te rs .  



(v i  ) F l e x i b i l i t l  

The s t r u c t u r e  of t h e  u n i f i e d  family  c o u r t  should be 

capable  of growth and a d a p t a t i o n  t o  meet t he  cha l lenge  of 

changing cond i t i ons  and f u t u r e  problems. That is a  

cons ide ra t ion  t o  be borne i n  mind dur ing the  d i scuss ion  of 

t h e  a l t e r n a t i v e s .  

3 .  Discussion of A l t e r n a t i v e s  

A u n i f i e d  family  c o u r t  might t ake  any one of s e v e r a l  

forms. W e  s t a r t  by excluding one from ex tens ive  cons ide ra t ion .  

W e  exclude t h e  t m - c o u r t  system i n s t i t u t e d  in t h e  

B r i t i s h  Columbia p i l o t  p r o j e c t .  I n  so  doing we do n o t  

adve r se ly  c r i t i c i z e  t h a t  p r o j e c t .  I t  was a  va luab le  

experiment, and made g r e a t  c o n t r i b u t i o n s  towards u n i f i e d  

a d m i n i s t r a t i o n  and towards t h e  i n t e l l i g e n t  development of 

s o c i a l  and l e g a l  s e rv i ces .  However, t h e  P r o v i n c i a l  Court  

(Family Div is ion)  and t h e  Supreme Court remain two s e p a r a t e  

c o u r t s  and we do n o t  t h ink  t h a t  t h e  arrangement so lves  t he  

problems a r i s i n g  from t h e  fragmented and over lapping  

j u r i s d i c t i o n s  of t h e  cou r t s .  Indeed, t h e  Royal Commission 

on Family and Ch i ld ren ' s  Law, upon whose recommendation the  

p i l o t  p r o j e c t  w a s  set up, has  s a i d  t h a t  t h e  arrangement 

was made because it w a s  t h e  on ly  way which then e x i s t e d  of 

g e t t i n g  around t h e  c o n s t i t u t i o n a l  problem and t h a t  "every 

e f f o r t  should be made t o  avoid t h e  d u p l i c a t i o n  of j u r i s -  

d i c t i o n  t h a t  w i l l  plague any two-tiered system of family  

cour t s . "  (Fourth  Report ,  The Family, t h e  Courts  and t h e  

Community, 1975, page 3 8 ) .  

W e  w i l l  d i s c u s s  a t  some cons iderab le  l eng th  two 

proposa ls  and g i v e  reasons  f o r  n o t  recommending t h e  adoption 

o f  e i t h e r .  The f i r s t  is t h a t  t h e  u n i f i e d  family  c o u r t  be 
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e s t a b l i s h e d  a s  a s e p a r a t e  p r o v i n c i a l l y  appointed c o u r t  based 

upon t h e  p r e s e n t  Family Court,  which was t h e  i n i t i a l  p re fe rence  

of t h e  Committee on Adminis t ra t ion of Family Law but  which we 

t h ink  is precluded by t h e  c o n s t i t u t i o n a l  c o n s i d e r a t i o n s  which 

w e  w i l l  d e sc r ibe .  The second i s  t h a t  t h e  u n i f i e d  family  cou r t  

be e s t a b l i s h e d  a s  a s e p a r a t e  supe r io r  c o u r t ,  which is the  

s o l u t i o n  adopted f o r  t h e  p i l o t  p r o j e c t  i n  Ontar io .  W e  w i l l  

t hen  go on t o  d i s c u s s  p roposa ls  f o r  t h e  e s t ab l i shmen t  of t h e  

u n i f i e d  family  c o u r t  a s  p a r t  of  a supe r io r  cour t .  I n  t he  course  

o f  that d i scuss ion  we w i l l  g ive  reasons  f o r  a p r i n c i p a l  

recommendation and an a l t e r n a t i v e  recommendation and reasons  

why w e  have decided n o t  t o  recommend e i t h e r  of  two o the r  

v a r i a n t s  of  p roposa ls  f o r  a u n i f i e d  family  c o u r t  a s  p a r t  of a 

s u p e r i o r  cou r t .  

( a )  A Unified Family Court based upon t h e  p re sen t  
Family Court: t h e  proposa l  of t h e  Committee 
on Adminis t ra t ion of Family Law 

The Committee on Adminis t ra t ion of Family Law w a s  

composed p r i m a r i l y  of persons  nominated by t h e  ch ie f  j u s t i c e s  

and ch i e f  judges of t h e  c o u r t s ,  by t h e  Attorney-General and 

by t h e  Law Society .  I t  w a s  n o t  a func t ion  of t h e  members of 

t h e  Committee t o  r e p r e s e n t  c o n s t i t u e n c i e s  but  r a t h e r  t o  

b r i n g  t o  t h e i r  t e r m s  of r e f e r e n c e  t h e  wisdom and exper ience 

which they  had accumulated i n  t h e i r  r e s p e c t i v e  p o s i t i o n s .  

The m e m b e r s  o f  t h e  Committee s t a r t e d  by making a 

r i g o r o u s  a n a l y s i s  of  t h e  e x i s t i n g  s i t u a t i o n .  They then set 

about  dev is ing  what they considered t o  be t h e  b e s t  s o l u t i o n  

t o  t h e  problems d i sc losed  by t h e i r  ana lys i s .  They s t a r t e d  

bo th  processes  wi thout  preconceived notions.  A p roposa l  so  

a r r i v e d  a t  i s  obviously  one t h e  m e r i t s  of  which must r e c e i v e  

t h e  g r e a t e s t  a t t e n t i o n .  
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The Committee's p roposa l  appears  i n  Appendix B. I t  

may be summarized a s  fol lows:  

(1) There should be a u n i f i e d  family cour t .  

(2 )  The u n i f i e d  family  c o u r t  should be based upon 

t h e  e x i s t i n g  Family Court and i ts  judges should 

be appointed by t h e  province. 

( 3 )  The judges of t h e  u n i f i e d  family c o u r t  would 

i n e v i t a b l y  be s p e c i a l i z e d ,  though p o s s i b l y  f o r  

a  f i x e d  pe r iod  of time, and t h e r e  should be a  

ch ie f  judge whose func t ion  would r e l a t e  t o  t h e  

u n i f i e d  family  c o u r t  alone.  

( 4 )  P rov is ion  should be made f o r  t h e  t r a n s f e r  of 

a c t i o n s  and i s s u e s  t o  t h e  Supreme Court by leave  

of a Supreme Court  judge, which would be expected 

t o  be given when complex proper ty  and co rpo ra t e  

ma t t e r s  a r e  involved,  though t h e  test  would be 

whether o r  n o t  t h e  i s s u e s  could more convenien t ly  

be t r i e d  i n  t h e  Supreme Court. 

The s o l u t i o n  proposed by t h e  Committee was one which 

t h e  I n s t i t u t e  had n o t  p rev ious ly  considered i n  depth,  though 

t h e  Family Law subsec t ion  of t h e  Alber ta  branch of t h e  

Canadian Bar Assoc ia t ion ,  i n  r e p l y  t o  our  Working Paper, had 

suggested t h e  e s t ab l i shmen t  of t h e  u n i f i e d  family  c o u r t  a s  a  

p r o v i n c i a l l y  appointed c o u r t  upon a  somewhat d i f f e r e n t  bas i s .  

Therefore  we  had n o t  gone thoroughly i n t o  t h e  c o n s t i t u t i o n a l  

problems i m p l i c i t  i n  t h e  es tab l i shment  of t h e  u n i f i e d  family  

c o u r t  a s  a p r o v i n c i a l l y  appointed cour t .  When t h e  Committee's 

d e l i b e r a t i o n s  d i sc losed  t h e  need f o r  such a c o n s i d e r a t i o n  of 

those  problems we consu l ted  Professor  P.N. McDonald of t he  

Facu l ty  of Law, Un ive r s i t y  of Alber ta .  We w i l l  inc lude  h i s  
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opinion i n  Background Paper No. 11 which w i l l  be i s sued  about 

t h e  same t ime a s  t h i s  Report .  

W e  t h i n k  t h a t  P ro fe s so r  McDonald's opinion demonstrates 

t h a t  t h e  L e g i s l a t u r e  cannot confer  upon a  p r o v i n c i a l l y  

appointed c o u r t  j u r i s d i c t i o n  i n  some of t h e  important  p a r t s  

of fami ly  l a w  which a r e  under p r o v i n c i a l  l e g i s l a t i v e  j u r i s -  

d i c t i o n ,  i nc lud ing  t h e  d i v i s i o n  of matrimonial  p roper ty ,  

g r an t ing  and enforc ing  charges  on proper ty ,  g r an t ing  i n j u n c t i o n s ,  

and, pos s ib ly ,  a d j u d i c a t i n g  on n u l l i t y  of  marriage a r i s i n g  from 

d e f e c t s  i n  t h e  solemnizat ion of marriage.  I n  a d d i t i o n ,  t h e r e  

i s  doubt i n  t h e  a r e a s  of o r d e r s  p r o h i b i t i n g  a  spouse from 

moles t ing  the o t h e r  spouse o r  t h e  c h i l d r e n ,  and g ran t ing  

t h e  spouse exc lus ive  possess ion  of t h e  matrimonial  home, 

which doubt we t h i n k  undes i r ab l e ,  though t h e  proposed Ontar io  

l e g i s l a t i o n  (Ontar io  B i l l  59, 1977, which may become law 

be fo re  t h i s  Report is  i s s u e d )  appears  t o  accep t  t he  r i s k .  

Finally,  t h e r e  is  a l s o  doubt about t h e  power of t he  L e g i s l a t u r e  

t o  l e g i s l a t e  wi th  regard  t o  j u d i c i a l  s epa ra t ion ,  i nc lud ing  

doubt about i t s  power t o  con fe r  j u r i s d i c t i o n  upon a  c o u r t  

o t h e r  than t h e  Supreme Court.  

That  l eaves  open two p o s s i b i l i t i e s .  One i s  a  system 

of d u a l  appointments by f e d e r a l  and p r o v i n c i a l  a u t h o r i t i e s .  

The second is  an amendment t o  t h e  B r i t i s h  North America Act. 

W e  w i l l  d e a l  f i r s t l y  with a  p o s s i b l e  system of dua l  

appointments. What t h e  Committee on Adminis t ra t ion of 

Family Law hoped would prove workable was a  system under 

which t h e  L e g i s l a t u r e  would e s t a b l i s h  t he  u n i f i e d  family  

c o u r t  and appoin t  t h e  judges, whereupon t h e  Governor General 

would i s s u e  t o  them l i m i t e d  p a t e n t s  empowering them t o  

e x e r c i s e  t h e  j u r i s d i c t i o n  i n  family  law which can be exe rc i sed  

o n l y  by a  judge of a  s u p e r i o r  cour t .  The g r e a t  d i f f i c u l t y  which 

appeared on f u r t h e r  examination is  t h a t  i f  t h e  Governor General 

appo in t s  t he  judges of a s u p e r i o r  cou r t  (which he would 
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ex hypothesi  be d o i n g ) ,  Par l iament  must provide f o r  t h e i r  - 
s a l a r i e s  under s e c t i o n  100 of t h e  B r i t i s h  North America Act, 

and they w i l l  be removable only  by an address  of both Houses 

under s e c t i o n  99. The c o u r t  m u l d  thus  of n e c e s s i t y  become a 

f e d e r a l l y  appointed cour t .  

The second p o s s i b i l i t y  i s  t h a t  of  an amendment t o  t he  

B r i t i s h  North America Act which would exclude a u n i f i e d  family 

c o u r t  from t h e  o p e r a t i o n  o f  s e c t i o n  96 o r  which m u l d  in some 

o t h e r  way a l low t h e  province t o  appoint  t h e  judges of t h e  

c o u r t .  Par l i ament  can amend t h e  B r i t i s h  North America A c t ,  

b u t  it cannot do so  'as  regards  r i g h t s  o r  p r i v i l e g e s  by t h i s  

o r  any o t h e r  C o n s t i t u t i o n a l  A c t  g ran ted  o r  secured t o  t h e  

L e g i s l a t u r e  o r  t h e  Government of a province." P ro fe s so r  

McDonald has  advised us  t h a t  t h e r e  is a r e s p e c t a b l e  argument 

t o  be made t h a t  "Government of a province" inc ludes  i ts  c o u r t s ,  

and t h a t  Par l iament  accord ing ly  cannot make an amendment which 

would a f f e c t  t h e  s u p e r i o r  c o u r t s  of t h e  province.  I f  t h a t  

argument i s  c o r r e c t  t h e  amendment would have t o  be made by t h e  

Par l iament  o f  t h e  United Kingdom. Even i f  Par l iament  could 

make t h e  amendment, however, it appears  t o  us  t h a t  t h e  p rospec t  

o f  any amendment t o  t h e  c o n s t i t u t i o n  a t  t h i s  time of con- 

s t i t u t i o n a l  deba te  and tu rmoi l  is too  unce r t a in ,  and i s  l i k e l y  

t o  cause  t o o  much delay,  to  be a s a t i s f a c t o r y  foundat ion f o r  

a p roposa l  f o r  a u n i f i e d  family  cour t .  Therefore ,  wi thout  

dea l ing  wi th  t h e  m e r i t s  of a p roposa l  f o r  t h e  e s t ab l i shmen t  

of  a p r o v i n c i a l l y  appointed u n i f i e d  fami ly  cou r t ,  w e  a r e ,  f o r  

reasons  based upon t h e  c o n s t i t u t i o n ,  unwi l l ing  t o  make such a 

propo sa  1. 

Faced wi th  t h e s e  c o n s t i t u t i o n a l  d i f f i c u l t i e s ,  some 

members of t h e  Committee on Adminis t ra t ion of Family Law 

were s t r o n g l y  of t h e  opinion t h a t  t h e  Committee's proposal  

i s  t h e  best proposa l  a v a i l a b l e  and should be put  forward, 

l eav ing  it t o  those  involved i n  t h e  p o l i t i c a l  process  t o  t ake  

a l l  steps necessary to  give effect  to it i f  it i s  accepted. 
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The p r e v a i l i n g  view of t h e  members of t h e  C o m m i t t e e ,  however, 

w a s  t h a t  t h e  problems of t h e  c o n s t i t u t i o n  i t s e l f ,  and of t h e  

c i rcumstances  i n  which t h e  count ry  f i n d s  i t s e l f ,  make t h a t  

course  of a c t i o n  t o o  u n c e r t a i n ,  and t h a t  t h e  u n i f i e d  family  

c o u r t  should accord ing ly  be e s t a b l i s h e d  a s  a  s u p e r i o r  cour t .  

(b)  The Unif ied Family Court as a s e p a r a t e  supe r io r  
court: t h e  Ontar io  p i l o t  p r o j e c t  

Ontar io  has e s t a b l i s h e d  what amounts t o  a  s e p a r a t e  

supe r io r  c o u r t  a s  a  u n i f i e d  family  cou r t  by S.O. 1977, c. 85. 

So f a r  it has done so on ly  a s  a  p i l o t  p r o j e c t  f o r  t he  

j u d i c i a l  d i s t r i c t  of Hamilton-Wentworth. 

The plan of t h e  Act is an ingenious s o l u t i o n  t o  t h e  

problems a r i s i n g  from t h e  d i v i s i o n  of l e g i s l a t i v e  a u t h o r i t y  

and from s e c t i o n  96 of t h e  B r i t i s h  North America Act. It 

c r e a t e s  a  Unified Family Court which i s  t o  be pres ided  over by 

a  judge who s a t i s f i e s  t h r e e  condi t ions .  F i r s t ,  he must be a  

County Court  judge. Second, he must be a  l o c a l  judge of t h e  

Supreme Court. Third ,  he must be au thor ized  by t h e  

Lieu tenant  Governor i n  Council t o  e x e r c i s e  t h e  j u r i s d i c t i o n  of 

a  judge of a  P r o v i n c i a l  Court (Family D i v i s i o n ) .  When he si ts 

i n  t he  Unified Family Court he e x e r c i s e s  h i s  Supreme Court 

powers a s  a l o c a l  judge of t h e  Supreme Court ,  h i s  County Court 

powers a s  a  County Court  judge, and h i s  P r o v i n c i a l  Court 

powers a s  a  p r o v i n c i a l  c o u r t  judge. H i s  o r d e r s  o r  judgments 

i n  t h e  e x e r c i s e  of t h e  Supreme Court j u r i s d i c t i o n  a r e  o r d e r s  

o r  judgments of t h e  Supreme Court ,  and h i s  o r d e r s  o r  judg- 

ments under h i s  County Court j u r i s d i c t i o n  a r e  County Court 

o r d e r s  o r  judgments. The c o u r t  i t s e l f  i s  a  Juven i l e  Court 

and t h e  A c t  p u r p o r t s  t o  g i v e  it t h e  pa rens  p a t r i a e  power. The 

c o u r t  a l s o  has  powers r e l a t i n g  t o  contempt and t o  c o s t s .  I n  sum- 

mary, t h e r e  i s  a  p r i n c i p a l  appointment by t h e  Governor General ,  and 

a  secondary appointment by t h e  L ieu tenan t  Governor i n  Council ,  



4 6 

and, except i n  J u v e n i l e  Court  ma t t e r s ,  t h e  s u b s t a n t i v e  o r d e r s  

a r e  l e g a l l y  t h e  o r d e r s  of  o t h e r  cou r t s .  

The f i r s t  t h r e e  judges appointed t o  t h e  Unified Family 

Court  were p rev ious ly  judges of t h e  P r o v i n c i a l  Court  (Family 

D iv i s ion ) .  They were appointed County Court  judges and l o c a l  

judges of t h e  Supreme Court  a t  t h e  r eques t  of  t h e  province,  

and a l l  t he  u s u a l  consequences of t hose  appointments followed. 

They s i t  e x c l u s i v e l y  i n  t h e  Unified Family Court and 

accord ing ly  a r e  s p e c i a l i z e d  wi th in  t h e  fami ly  law f i e l d .  

That r a i s e s  square ly  t h e  ques t ion  of whether t h e  

u n i f i e d  fami ly  c o u r t ,  i f  e s t a b l i s h e d  a s  a s u p e r i o r  cou r t ,  

should be a s e p a r a t e  c o u r t  o r  whether it should be a s soc i a t ed  

w i t h  an e x i s t i n g  supe r io r  c o u r t .  C lea r ly  Ontar io  has thought 

a s e p a r a t e  c o u r t  p r a c t i c a b l e  and d e s i r a b l e ,  presumably f o r  t he  

r ea sons  given by t h e  Ontar io  Law Reform Commission which we 

have quoted a t  pages 29-30 of t h i s  Report.  On t h e  o the r  hand, 

t h e  o t h e r  provinces  which have so  f a r  experimented with  t h e  

u n i f i e d  fami ly  c o u r t  have no t .  

W e  s t a r t  w i th  t h e  p re fe rence  which we have a l r eady  

expressed  f o r  avoiding p r o l i f e r a t i o n  of s e p a r a t e  c o u r t  

s t r u c t u r e s .  We t h i n k  a l s o  t h a t  t h e r e  a r e  some s p e c i f i c  

advantages  t o  some form of a s s o c i a t i o n  between the  u n i f i e d  

f ami ly  c o u r t  and another  supe r io r  cour t .  One i s  t h a t  family  

law, though it r e q u i r e s  some s p e c i a l  t reatment ,  i s  and should 

remain p a r t  of t h e  g e n e r a l  law, and t h a t  t h e  maintenance of a 

connect ion with  t h e  o t h e r  branches of a s u p e r i o r  c o u r t  

would he lp  t o  keep it t h a t  way. We th ink  a l s o  t h a t  t h e r e  

should no t  be unnecessary s t r u c t u r a l  b a r r i e r s  a g a i n s t  a  

movement of judges of t h e  u n i f i e d  family  c o u r t  t o  and from 

t h e  c o u r t  o r  c o u r t s  of  g e n e r a l  t r i a l  j u r i s d i c t i o n ;  even i f  

it is thought t h a t  some degree  of s p e c i a l i z a t i o n  is 

d e s i r a b l e ,  some f a c i l i t y  f o r  such movement appears  d e s i r a b l e .  
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F i n a l l y ,  we t h ink  t h a t  s e r v i c e  can better be provided out- 

s i d e  t he  major populat ion c e n t r e s  i f  judges of t h e  supe r io r  

c o u r t s  of  gene ra l  t r i a l  j u r i s d i c t i o n  a r e  ab l e  t o  a c t  a s  

judges of t he  u n i f i e d  family  c o u r t ,  and an a s s o c i a t i o n  be- 

tween t h e  u n i f i e d  family  c o u r t  and a  supe r io r  cou r t  w i l l  

f a c i l i t a t e  such an arrangement. 

Accordingly,  we do n o t  t h ink  t h a t ,  i n  t h e  absence of 

s t r o n g  evidence of t h e  s u p e r i o r i t y  of  t h e  Ontar io  s o l u t i o n ,  

t h e  u n i f i e d  family  c o u r t  should be e s t a b l i s h e d  a s  a  s e p a r a t e  

s u p e r i o r  cour t .  

(c) The u n i f i e d  family  cou r t  a s  p a r t  of a  supe r io r  
c o u r t  

(i) Plan of d i s c u s s i o n  

We have so f a r  i n  t h i s  Report given reasons  f o r  re- 

commending the  e s t ab l i shmen t  of a  u n i f i e d  family  cour t .  W e  

have given reasons a g a i n s t  recommending t h a t  it be e s t a b l i s h e d  

a s  a  p r o v i n c i a l l y  appointed cou r t  o r  a s  a  s e p a r a t e  supe r io r  

c o u r t .  These cons ide ra t ions ,  t oge the r  with t he  f u r t h e r  

cons ide ra t ions  which we w i l l  d e sc r ibe ,  have led  us  t o  t h e  

conc lus ion  t h a t  t h e  u n i f i e d  family  cou r t  should be p a r t  o f ,  

o r  a t  l e a s t  a s s o c i a t e d  wi th ,  a  supe r io r  cour t .  

We pause here  t o  say t h a t  f o r  t h i s  purpose we use t he  

phrase  "super ior  c o u r t "  t o  i nc lude  t h e  D i s t r i c t  Court,  t h e  

Supreme Court, o r  a c o u r t  e s t a b l i s h e d  in s u b s t i t u t i o n  f o r  t h e  

two. W e  w i l l  g ive  our  reasons.  Although a t  t h e  t i m e  of t h e  

w r i t i n g  of t h i s  Report t h e  Speech from the  Throne has suggested 

t h a t  a  new supe r io r  c o u r t  w i l l  be c r ea t ed ,  it i s  no t  f o r  us 

t o  say  whether t h a t  i n t e n t i o n  w i l l  be c a r r i e d  out .  That  being 



48 

so, we think that it would be futile for us to engage in an 

elaborate discussion of the advantages of attaching the unified 

family court to one or other of the existing courts, and that 

our recommendations should necessarily remain somewhat general 

so that decisions can be made about them when decisions about the 

other elements of the court system have been made, including 

decisions about the future structure of the District and Supreme 

Courts or their successor, and decisions about the recommen- 

dations of Report No. 3 of the Board of Review, Provincial 

Courts. By using the phrase "superior court,'' we provide for 

that course of action. 

We have set out the characteristics which a unified family 

court should have, and some considerations which should be 

borne in mind when deciding upon its structure. We will now 

consider them in relation to the unified family court as 

part of a superior court. tie will then go on to give our 

reasons for our principal proposal for a one-tiered family 

law division of a superior court and for our alternative 

proposal for a two-tiered family law division of a superior 

court, and we will then give reasons for not putting forward 

two other variants of the unified family court as a family law 

division of a superior court. Our principal proposal appears 

as Principal Recommendation 82 at page 58 of this Report, and 

our alternative proposal appears as Alternative Recommendation 

# 2  at page 61. 

In our discussion we will use the term "one-tiered court" 

to refer to a court in which all the judges are appointed by 

the same appointing authority and have equal jurisdiction. 

We will use the term "two-tiered court" to refer to a court 

in which some judges are appointed by the Governor General and 

some by the province and in which there are differences in 

the jurisdictions of the two groups. We will not use these 

terms to suggest that one court structure is better than 
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ano ther ,  o r  t h a t  it i s  a  t e s t  of t h e  d e s i r a b i l i t y  of a c o u r t  

s t r u c t u r e  t h a t  it be one o r  t h e  o the r .  We w i l l  use them only 

f o r  convenience. 

We should a t  t h i s  p o i n t  say t h a t  t h e r e  i s  divergence of 

opinion i n  our  Board a s  t o  which of t he  two a l t e r n a t i v e  

c o u r t  s t r u c t u r e s  which we w i l l  pu t  forward would be the most 

b e n e f i c i a l .  We a r e  however unanimously of t h e  view t h a t  t he  

e s t ab l i shmen t  of  a  u n i f i e d  family  c o u r t  i s  i n  t he  h ighes t  

p u b l i c  i n t e r e s t ,  and t h a t  e i t h e r  t h e  p r i n c i p a l  recommendation 

o r  t h e  a l t e r n a t i v e  recommendation should be adopted. 

(ii) Cons idera t ions  r e l e v a n t  t o  d e c i s i o n  

(1) Spec ia l i za t ion  o r  concen t r a t i on  of 
j u d i c i a l  work 

Most of our  Board, f o r  t h e  reasons  which we have given 

i n  our  d i scus s ion  of t h a t  s u b j e c t ,  favour some degree  of 

s p e c i a l i z a t i o n  o r  c o n c e n t r a t i o n  of work of judges i n  family 

law. That i s  one major reason f o r  our  p r i n c i p a l  recommenda- 

t i o n  t h a t  t he  judges o f  t h e  Family Law Div is ion  be s p e c i a l l y  

appointed t o  t h a t  d i v i s i o n .  We th ink ,  however, t h a t  the  a r ea  

o f  s p e c i a l i z a t i o n  o r  concen t r a t i on  should be a s  broad a s  t he  

f i e l d  of family  law,and one of our  r e s e r v a t i o n s  about our 

a l t e r n a t i v e  proposa l  i s  t h a t  it would con f ine  t h e  p r o v i n c i a l l y  

appointed judges t o  a  smal le r  a r e a  than t h e  whole of family  

law; they would have more j u r i s d i c t i o n  than  the  p r e s e n t  

Family Court ,  bu t  t h e  work may prove l e s s  a t t r a c t i v e  t o  t he  

b e s t  p o t e n t i a l  judges i f  it i s  a s soc i a t ed  wi th  an appa ren t ly  

j un io r  p o s i t i o n  i n  a  supe r io r  cou r t .  

Under e i t h e r  p roposa l  t h e  f e d e r a l l y  appointed judges 

(who under our  p r i n c i p a l  recommendation would be a l l  t he  judges) 

would s p e c i a l i z e  i n ,  o r  concen t r a t e  upon, t h e  whole f i e l d  of 
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f ami ly  law. W e  sugges t  however t h a t  t h e r e  should no t  be 

complete s p e c i a l i z a t i o n  i n  a  one- t iered c o u r t ,  or i n  t he  

f e d e r a l l y  appointed t i e r  of a  two-tiered cour t .  Judges 

o f  t h e  Family Law Div is ion  should be - ex o f f i c i o  members of 

t h e  gene ra l  t r i a l  d i v i s i o n  of t h e  supe r io r  c o u r t  and should 

spend some t ime i n  g e n e r a l  t r i a l  work each year  i n  order  t h a t  

t hey  may n o t  l o s e  touch wi th  t h e  g e n e r a l  law and i n  o rde r  t h a t  

t h e r e  be some v a r i a t i o n  i n  what they do. T r i a l  judges of t h e  

s u p e r i o r  c o u r t  should a l s o  be - ex o f f i c i o  members of t h e  

Family Law Div is ion  and s i t  i n  it occas iona l ly .  Such arrange- 

ments would be sa feguards  a g a i n s t  t h e  Family Law Divis ion 

becoming t o o  inward looking and would he lp  t o  keep it i n  t he  

mainstream of t h e  j u d i c i a l  system. W e  doubt t h a t  it w i l l  

prove p r a c t i c a b l e ,  though it would be poss ib l e ,  t o  make s i m i l a r  

arrangments between the  P r o v i n c i a l  Court and t h e  judges of t he  

p r o v i n c i a l l y  appointed t ier of a  two-t iered c o u r t  and 

acco rd ing ly  expec t  t h a t  t h e  l a t t e r  would spend t h e i r  f u l l  t ime 

i n  fami ly  law. 

( 2 )  Fragmented and over lapping j u r i s d i c t i o n s  - 

The es tab l i shment  of  a  u n i f i e d  family  c o u r t  a s  a  Family 

Law Div i s ion  of a  s u p e r i o r  c o u r t  would e l i m i n a t e  t he  problems 

a r i s i n g  from t h e  fragmented and over lapping j u r i s d i c t i o n  of 

t h e  cou r t s .  The nex t  ques t ion  is whether o r  n o t  a  one- t ie red  

c o u r t  i s  necessary t o  ensure  t h a t  no problems w i l l  a r i s e  from 

t h e  fragmented and over lapping  j u r i s d i c t i o n s  of t h e  judges. 

We can see t h e  p o s s i b i l i t y  of con t inu ing  problems i f  

two t i e r s  of judges make suppor t  and custody o rde r s .  Procee- 

d i n g s  be fo re  t h e  p r o v i n c i a l l y  appointed tier may be hampered, 

and even stopped,  by t h e  commencement and prosecu t ion  of 

d i v o r c e  o r  o t h e r  s u p e r i o r  c o u r t  proceedings before  t h e  

f e d e r a l l y  appointed t i e r .  Judges of t h e  p r o v i n c i a l l y  appointed 

t i e r  w i l l  en force  suppor t  o r d e r s  which they cannot vary.  There 
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may be o t h e r  problems a s  w e l l .  The most e f f i c i e n t  s o l u t i o n  

f o r  t h i s  problem i s  a  one- t ie red  cour t .  

There a r e ,  however, s t e p s  t h a t  can be taken wi th in  t he  

framework of a  two-t iered c o u r t  t o  a l l e v i a t e  t hese  problems. 

A p r o v i n c i a l l y  appointed judge can cont inue t o  hear  a  ma t t e r  

u n t i l  an order  is a c t u a l l y  made by a  f e d e r a l l y  appointed 

judge, and he can be given power t o  make an i n t e r i m  order  

i n  t h e  supe r io r  c o u r t  proceeding,  so  t h a t  t h e  i n h i b i t i n g  

e f f e c t  of  t h e  supe r io r  c o u r t  proceeding should n o t  be too 

g r e a t .  Where a  p a r t y  wants t o  apply t o  vary an o rde r  made 

by a judge of t h e  f e d e r a l l y  appointed t ier ,  p r a c t i c e s  can be 

adopted which w i l l  g i v e  easy access  t o  a  f e d e r a l l y  appointed 

judge, and i f  t h e  a p p l i c a t i o n  is made because a  c o l l e c t i o n  

proceeding i s  on f o o t ,  a  f e d e r a l l y  appointed judge may be 

a v a i l a b l e  t o  d e a l  w i th  bo th  t h e  c o l l e c t i o n  proceeding 

and t h e  a p p l i c a t i o n  f o r  v a r i a t i o n .  Provis ion  can a l s o  be made 

f o r  t h e  p r o v i n c i a l l y  appointed judge t o  hear  t h e  a p p l i c a t i o n  

and make a  r e p o r t  which i s  l i k e l y  t o  be accepted by a  

f e d e r a l l y  appointed judge. The presence of a  ch i e f  j u s t i c e  

o r  a s s o c i a t e  ch i e f  j u s t i c e  of t h e  Family Law Divis ion would do 

much t o  ensure  t h a t  p rocedura l  problems do n o t  s tand  i n  t he  

way of j u s t i c e .  While t h e  a l t e r n a t i v e  proposal  does not  

completely so lve  the  problems of fragmented and over lapping 

j u r i s d i c t i o n s  of judges, those  problems would be a l l e v i a t e d  

and a r e  t h e r e f o r e  only  one cons ide ra t ion  t o  be weighed a g a i n s t  

t h e  b e n e f i t s  of a  two-t iered s t r u c t u r e .  

( 3 )  Court procedures 

There is a  tendency f o r  procedures i n  supe r io r  c o u r t s  

t o  be more e l a b o r a t e  than procedures i n  c o u r t s  such a s  t he  

Family Court  and t h e  Small Claims Court. Some family  law 

m a t t e r s  can be d e a l t  wi th  best by s i m p l i f i e d  procedures ,  

whi le  o t h e r s  r e q u i r e  more formal procedures.  That might 
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suggest  a two-tiered c o u r t  i n  which the  p r o v i n c i a l l y  appointed 

t ier  would d e a l  wi th  ma t t e r s  t o  which t h e  s impler  procedure 

would be approp r i a t e  and i n  which t h e  f e d e r a l l y  appointed 

t ie r  would d e a l  wi th  m a t t e r s  t o  which t h e  more e l a b o r a t e  

procedure would be appropr ia te .  However, w e  do no t  t h ink  

t h a t  t h e r e  i s  anything i n  t h e  na tu re  of a supe r io r  cou r t  which 

makes it unable t o  fo l low a s i m p l i f i e d  procedure,  and we 

t h i n k  t h a t  a one- t iered s u p e r i o r  c o u r t  i s  t h e r e f o r e  a b l e  t o  

provide the  necessary procedura l  f l e x i b i l i t y .  

( 4 )  S u i t a b i l i t y  of family  law l i t i g a t i o n  t o  
a s u p e r i o r  cou r t  

The argument t h a t  many family  law ma t t e r s  a r e  of a 

n a t u r e  n o t  u s u a l l y  d e a l t  wi th  by a supe r io r  cou r t  t ends  t o  

sugges t  t h a t  a two-t iered cou r t  would be p r e f e r a b l e  t o  a one- 

t i e r e d  cour t .  W e  tend,  however, t o  t he  view t h a t  any l e g a l  

problem a r i s i n g  from t h e  breakdown of a family  r e l a t i o n s h i p  

i s  important  enough t o  j u s t i f y  t he  a t t e n t i o n  of any cou r t .  

A r e l a t e d  s ta tement  t h a t  we have encountered is  t h a t  

" s e c t i o n  96 judges" w i l l  n o t  do t h e  t h ings  t h a t  a r e  now done 

by t h e  Family Court. I f  t h e  s ta tement  means t h a t  many 

judges appointed t o  c o u r t s  of gene ra l  t r i a l  d i v i s i o n  would 

cons ide r  i napprop r i a t e  a d e l i b e r a t e  and s u b s t a n t i a l  change i n  

t h e  n a t u r e  of t h e  work of t h e i r  c o u r t s  by the  assignment t o  

them of p r o t e c t i o n  o rde r  proceedings and proceedings f o r  

c o l l e c t i o n  of support  payments, it may prove c o r r e c t ,  though 

it appears  t h a t  t h e  Manitoba p i l o t  p r o j e c t  w i l l  do t h a t  very  

th ing .  I f ,  however, it means t h a t  q u a l i f i e d  persons  w i l l  no t  

accep t  f e d e r a l  appointments i f  those  appointments involve  ad  j u- 

d i c a t i n g  i n  such proceedings ,  we do no t  see  any foundat ion f o r  

it, a s  w e  t h ink  t h a t  a f e d e r a l  appointment t o  a c o u r t  c o n s t i t u t e d  

i n  accordance with our  recommendations w i l l  be perceived a s  

worthwhile and cha l lenging  by a s u f f i c i e n t  number of q u a l i f i e d  
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lawyers. It appears  t o  u s  t h a t  such an appointment i s  l i k e l y  

t o  be more a t t r a c t i v e  than is an appointment t o  t h e  p r e s e n t  

Family Court ,  and t h a t  c o u r t  seems a t t r a c t i v e  t o  q u a l i f i e d  

judges. 

(5 )  A c c e s s i b i l i t y  

( a )  Geographical  

We w i l l  come back later i n  t h i s  Report t o  t h e  problem of 

p rov id ing  c o u r t  s e r v i c e s  o u t s i d e  t h e  met ropol i t an  a r e a s  of 

t h e  province.  It is  enough t o  say three t h i n g s  here. The 

f i r s t  i s  t h a t  t h e  c o u r t  system must be a b l e  t o  g i v e  adequate 

s e r v i c e  throughout t h e  province t o  t h e  e x t e n t  t h a t  r e sou rces  

a r e  committed t o  it. The second i s  t h a t  a  two-tiered cou r t  

s t r u c t u r e  would lend i t s e l f  somewhat b e t t e r  t o  g iv ing  s e r v i c e  

elsewhere,  a s  t h e  s t a t i o n i n g  of judges of a s u p e r i o r  c o u r t  

o u t s i d e  Edmonton, Calgary and Lethbr idge i s  n o t  c h a r a c t e r i s t i c  

o f  t h e  p re sen t  arrangement of t h e  supe r io r  c o u r t s  i n  Alber ta .  

The t h i r d  is  t h a t  we do n o t  t h ink  t h a t  t h e r e  is anything 

i n h e r e n t  in t h e  na tu re  of a s u p e r i o r  cou r t  which would prec lude  

t h e  making of any arrangements which appear app rop r i a t e .  

(b )  F i n a n c i a l  and procedural  

W e  have a l r eady  d i scussed  t h e  ques t ion  of t h e  a c c e s s i b i l i t y  

o f  t h e  c o u r t  t o  people of low income and people of l i t t l e  l e g a l  

s o p h i s t i c a t i o n .  That  d i s c u s s i o n  tends  t o  favour a two-t iered 

c o u r t  because p r o v i n c i a l l y  appointed c o u r t s  tend t o  ope ra t e  

more in formal ly  than  t h e  t r a d i t i o n a l  supe r io r  cou r t s .  Again, 

however, t h e r e  i s  no th ing  i n  t h e  s t r u c t u r e  of t h e  Family Law 

Divis ion proposed by our  p r i n c i p a l  recommendation which pre- 

c ludes  t h e  adoption of procedures s u i t e d  t o  t h e  s u b j e c t  mat te r  

of l i t i g a t i o n  before  t h e  c o u r t  o r  which prec ludes  t h e  a t tach-  

ment of  app rop r i a t e  s o c i a l  and l e g a l  s e r v i c e s  t o  it. 
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( 6 )  A c c e p t a b i l i t y  t o  governments 

I f  a  one- t iered c o u r t  is e s t a b l i s h e d ,  i ts  judges would 

be appointed by t h e  Governor General and paid from money 

appropr ia ted  by Par l iament .  I f  a  two-tiered c o u r t  i s  e s t a b l i s h e d ,  

one t ier  would be appointed by the  Governor General and paid  

from money app rop r i a t ed  by Par l iament ,  and t h e  o t h e r  would 

be appointed by t h e  province and paid  from money appropr ia ted  

by the  p r o v i n c i a l  Leg i s l a tu re .  These a r e  c i rcumstances  which 

t h e  f e d e r a l  and p r o v i n c i a l  governments w i l l  t ake  i n t o  account. 

Although t h e  f e d e r a l  government has encouraged t h e  e s t a b l i s h -  

ment of u n i f i e d  family  c o u r t s  and has made s p e c i a l  j u d i c i a l  

appointments t o  t h e  Ontar io  p i l o t  p r o j e c t ,  we a r e  n o t  ab l e  t o  

a s s e s s  i t s  w i l l i n g n e s s  t o  undertake on a permanent b a s i s  t he  

r e s p o n s i b i l i t y  of  appoin t ing  and paying the  judges needed f o r  

a u n i f i e d  family  c o u r t  e x e r c i s i n g  j u r i s d i c t i o n  throughout the  

province.  Nor a r e  we a b l e  t o  a s s e s s  t h e  w i l l i n g n e s s  of t he  

province t o  g i v e  up t h e  appoin t ing  power which it now has. W e  

cannot  t h e r e f o r e  p o i n t  t o  t h e  l i k e l i h o o d  of t h e  g r e a t e r  

a c c e p t a b i l i t y  t o  t h e  two governments of e i t h e r  a l t e r n a t i v e  a s  

a reason f o r  p r e f e r r i n g  one over another .  We can on ly  recommend 

t h a t  t h e  two governments c o n s u l t  each o t h e r  and a t tempt  t o  

n e g o t i a t e  an arrangement wi th in  t h e  range of p r a c t i c a b l e  a l t e r -  

n a t i v e s  o u t l i n e d  i n  t h i s  Report,  wi th  a view t o  coming t o  an 

agreement which w i l l  be i n  t h e  i n t e r e s t  of t h e  people of t he  

province and of t h e  country.  F a i l i n g  such co-operat ion,  w e  

t h i n k  t h a t  t h e  p r o v i n c i a l  government should do what it can do 

u n i l a t e r a l l y  t o  achieve t h e  o b j e c t i v e s  of t h e  u n i f i e d  family  

c o u r t ,  bu t  t h a t  we t h i n k  t h a t  should be a l a s t  r e s o r t .  

( 7 )  C o n s t i t u t i o n a l  problems - 

W e  do n o t  t h i n k  t h a t ,  given t h e  co-operation of t h e  two 

governments, t h e r e  i s  a s u b s t a n t i a l  c o n s t i t u t i o n a l  problem wi th  

our  p r i n c i p a l  p roposa l ,  a  one- t ie red  Family Law Div is ion  of a 

s u p e r i o r  c o u r t .  The on ly  p o s s i b l e  problem t h a t  has been 



suggested t o  u s  arises from A.G. A u s t r a l i a  v. The Queen and 

t h e  Boilermakers Soc ie ty  of A u s t r a l i a  [I9571 A.C. 288,where 

t h e  J u d i c i a l  Committee of t h e  Pr ivy  Council held  t h a t  under 

t h e  A u s t r a l i a n  c o n s t i t u t i o n  j u d i c i a l  and non- jud ic ia l  powers 

cannot be un i t ed  i n  one body. We do no t  t h i n k  t h a t  t h e r e  

i s  an analogy between t h e  s i t u a t i o n  t h e r e  and one i n  which t h e  

ques t ion  i s  whether a s u p e r i o r  c o u r t  can e x e r c i s e  j u d i c i a l  powers 

c h a r a c t e r i s t i c  of  c o u r t s  which a r e  n o t  supe r io r  cou r t s .  

There is more room f o r  doubt about t h e  c o n s t i t u t i o n a l  

v a l i d i t y  of a two-t iered cour t .  I n  1972 P ro fe s so r  W.R. 

Lederman gave us  an opinion which w e  w i l l  reproduce in 

Background Paper No. 11. It  i s  t o  t h e  e f f e c t  t h a t  t h e r e  may 

under t he  p re sen t  c o n s t i t u t i o n  be a s i n g l e  family  c o u r t  t h a t  

i n c l u d e s  both f e d e r a l l y  and p r o v i n c i a l l y  appointed judges a s  

long a s  t h e  f u n c t i o n s  of t h e  p r o v i n c i a l l y  appointed judges 

a r e  confined t o  those  func t ions  which a province may v a l i d l y  

con fe r  on p r o v i n c i a l l y  appointed judges. H e  thought ,  however, 

t h a t  it would have t o  be a c o u r t  composed of two s e c t i o n s  o r  

d i v i s i o n s ,  f o r  t h e  two d i f f e r e n t  types  of judges. H i s  reason 

f o r  t h i s  q u a l i f i c a t i o n  upon h i s  opinion was t h a t  t h e r e  is a 

c o r e  of t y p i c a l  supe r io r  cou r t  j u r i s d i c t i o n  t h a t  must be 

respec ted  by a p r o v i n c i a l  l e g i s l a t u r e ,  t h a t  is, t h a t  t h e r e  a r e  

c e r t a i n  types  of laws t h a t  a province must a s s ign  f o r  i n t e r -  

p r e t a t i o n  and a p p l i c a t i o n  t o  a supe r io r  cour t .  That being so, 

t h e r e  must i n  h i s  view be a s u p e r i o r  cou r t  s e c t i o n  of a 

p r o v i n c i a l  family  c o u r t  t h a t  i s  to  cover t he  f u l l  range of 

family  law i s s u e s ,  a s e c t i o n  t h a t  would have f e d e r a l l y  appointed 

judges wi th  e x c l u s i v e  o r i g i n a l  j u r i s d i c t i o n  over t he  c l a s s  of 

s u p e r i o r  c o u r t  i s s u e s  i n  t h e  family  area .  P ro fe s so r  McDonald 

i n  h i s  opinion t o  u s  agreed with  P ro fe s so r  Lederman' s view 

t h a t  t h e  province can e s t a b l i s h  a two-t iered cou r t  but  not  

w i t h  t h e  q u a l i f i c a t i o n  t h a t  it must be composed of two s e c t i o n s  

o r  d i v i s i o n s .  I n  h i s  view, t h e  Supreme Court of Canada i n  

A.G. f o r  B.C. v. McKenzie [I9651 S.C.R. 490 e s t a b l i s h e d  t h a t  
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an a d j u d i c a t o r  need n o t  be appointed t o  a  s e c t i o n  96 c o u r t  t o  

e x e r c i s e  s e c t i o n  96 func t ions ;  he need on ly  be f e d e r a l l y  

appointed.  That  being so ,  he t h i n k s  t h a t  it fo l lows  from t h e  

accepted v a l i d i t y  of arrangements by which a  s i n g l e  adjudica-  

t o r ,  a  p r o v i n c i a l l y  appointed mag i s t r a t e ,  can e x e r c i s e  t h e  

s e c t i o n  96 powers confer red  by t h e  Criminal  Code of Canada 

along wi th  t h e  powers of an i n f e r i o r  t r i b u n a l ,  t h a t  d i f f e r e n t  

members of  t h e  same c o u r t  could do so wi thout  t h e  n e c e s s i t y  

of  s i t t i n g  i n  d i f f e r e n t  d iv i s ions .  

I m p l i c i t  i n  t h e  concept of a "two-tiered c o u r t "  is a  

d i s t i n c t i o n  between t h e  two "tiers" a r i s i n g  from t h e  

d i f f e r e n c e s  i n  t h e  way t h e  two tiers a r e  appointed and paid  

and the  d i f f e r e n c e s  i n  t h e i r  r e s p e c t i v e  a r e a s  of j u r i s d i c t i o n .  

L e g i s l a t i o n  e s t a b l i s h i n g  a two-t iered u n i f i e d  family  c o u r t  

would n e c e s s a r i l y  r e f l e c t  t hose  d i f f e r ences ;  it would have 

t o  make s e p a r a t e  p rov i s ion  f o r  t h e  es tab l i shment  of each t ier ,  

f o r  t h e  j u r i s d i c t i o n  of i t s  judges, and, i n  the case of t h e  

p r o v i n c i a l l y  appointed t ier,  f o r  t h e i r  appointment and pay. 

Judges s i t t i n g  i n  t h e  two tiers would d e r i v e  t h e i r  j u r i s d i c t i o n  

from those  d i f f e r e n t  p rov is ions .  I t  seems t o  us t h a t  such a 

s t r u c t u r e ,  i f  o therwise  thought d e s i r a b l e ,  would prov ide  any 

s e p a r a t e  i d e n t i t y  which i s  necessary ,  and we do n o t  t h ink  t h a t  

it would be necessary t o  go f u r t h e r  and t o  r e q u i r e  t h a t  

proceedings be l a b e l l e d  i n  s e p a r a t e  s e c t i o n s  o r  d i v i s i o n s  o r  

t h a t  judges formal ly  s i t  i n  s e p a r a t e  s e c t i o n s  o r  d i v i s i o n s .  

(iii) The I n s t i t u t e ' s  P r i n c i p a l  Proposal:  a 
one- t ie red  c o u r t  

-7- 

Our p r i n c i p a l  recommendation is  t h a t  a  family  law 

d i v i s i o n  of a  s u p e r i o r  c o u r t  be e s t ab l i shed .  The supe r io r  

c o u r t  could be t h e  Supreme Court,  t h e  Distr ic t  Court ,  o r  a  

c o u r t  e s t a b l i s h e d  t o  t a k e  t h e  p l aces  of both,  t h e  choice  t o  

be made i n  t h e  l i g h t  of  t h e  dec i s ions  now being made o r  

soon t o  be made about t h e  s t r u c t u r e  of t h e  c o u r t s  i n  Alber ta  
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The judges of t h e  Family Law Divis ion would be appointed 

by t h e  Governor General.  They would a l l  be c lo thed  with  a l l  

t h e  j u r i s d i c t i o n  of t h e  Family Law Divis ion i n  t he  f i e l d  of 

fami ly  law a s  we have descr ibed  it. 

The judges of t h e  Family Law Divis ion would spend the  

g r e a t e r  p a r t  of  t h e i r  t ime i n  family  law work. However, they 

would be - ex o f f i c i o  judges of t h e  d i v i s i o n  of t h e  supe r io r  

c o u r t  having g e n e r a l  t r i a l  j u r i s d i c t i o n  and it would be under- 

s tood  t h a t  they would spend some t i m e  each year  i n  gene ra l  

t r i a l  work, e i t h e r  by t ak ing  t r i a l  assignments or by being 

a v a i l a b l e  i n  ca se  of need t o  f i l l  i n  f o r  judges of t h e  o t h e r  

d i v i s i o n .  S imi l a r ly ,  judges of t he  d i v i s i o n  having gene ra l  

t r i a l  j u r i s d i c t i o n  would be - ex o f f i c i o  judges of t h e  Family 

Law Divis ion,  though it would be expected t h a t  they would do 

fami ly  law work only i n  case  of need, most f r equen t ly ,  though 

n o t  exc lus ive ly ,  when family law work a r i s e s  on c i r c u i t .  

W e  w i l l  d i s c u s s  l a t e r  t h e  ques t ion  of s e r v i c e  o u t s i d e  

t h e  j u d i c i a l  c e n t r e s ,  bu t  w i l l  here say t h a t  where it is 

n o t  p r a c t i c a b l e  f o r  judges of t he  Family Law Div is ion  t o  

s e r v e  a l o c a l i t y ,  judges of t h e  P r o v i n c i a l  Court should be 

a b l e  t o  e x e r c i s e  t h e  j u r i s d i c t i o n  t o  g r a n t  o rde r s  of support ,  

custody and temporary wardship, and t o  enforce  o rde r s  of 

support .  

Th i s  recommendation would n o t  preclude the  use of masters  

i n  t h e  Family Law Div is ion  i f  c o n s i d e r a t i o n s  of e f f i c i e n c y  

sugges t  it. W e  do n o t  th ink ,  however, t h a t  masters  should be 

appointed s p e c i a l l y  t o  t h e  Family Law Divis ion i f  t h e  Divis ion 

i s  t o  have one tier of judges: masters  of t h e  Supreme Court 

o r  o t h e r  s u p e r i o r  c o u r t  could be appointed wi th  j u r i s d i c t i o n  

t o  d e a l  w i th  i n t e r l o c u t o r y  mat te rs .  The view on which this 

recommendation is  based is t h a t  judges should d e a l  wi th  a l l  

suppor t  and custody ma t t e r s  o t h e r  than  interim a p p l i c a t i o n s  
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i n  d ivorce  o r  j u d i c i a l  s epa ra t ion .  The j u r i s d i c t i o n  of t he  

masters should n o t  be extended t o  t h e  p o i n t  a t  which they 

would r e a l l y  c o n s t i t u t e  a  second t i e r  of judges, a  r e s u l t  which 

could be achieved by a  success ion  of a d d i t i o n s  t o  t h e i r  j u r i s -  

d i c t i o n s .  

Our p r i n c i p a l  recommendation is based upon a l l  t he  

cons ide ra t ions  which we have d i scussed  i n  t h i s  Report. We 

w i l l ,  however, summarize here  our  p r i n c i p a l  reasons  f o r  it: 

1. W e  t h ink  t h a t  a  s u b s t a n t i a l  degree of 

j u d i c i a l  s p e c i a l i z a t i o n  o r  concent ra t ion  of 

work i n  t h e  c o u r t  and a  s u b s t a n t i a l  degree of 

c o n t i n u i t y  i n  p a r t i c u l a r  cases  a r e  d e s i r a b l e .  

2. W e  t h ink  t h a t  t h e  problems of fragmented and 

over lapping j u r i s d i c t i o n s  w i l l  no t  be solved a s  

e f f e c t i v e l y  by a  c o u r t  composed of two tiers 

of judges. 

3.  W e  t h ink  t h a t  a  one- t ie red  c o u r t  w i l l  avoid 

any d i s t i n c t i o n  which would suggest  t h a t  one 

c l a s s  of  fami ly  law l i t i g a t i o n  i s  of less 

importance than  another ,  o r  should r e c e i v e  t h e  

a t t e n t i o n  of judges of lesser rank. 

W e  w i l l  now record  our  p r i n c i p a l  recommendation. 

P r i n c i p a l  Recommendation # 2  

(1) That t h e  u n i f i e d  family cour t  be composed 
o f  judges o f  equal  j u r i s d i c t i o n  appointed  
by t h e  Governor General.  

( 2 1  That it be a  Family Law Div i s ion  of t h e  
Supreme Court ,  t h e  D i s t r i c t  Court,  or  any 
new c o u r t  e s t a b l i s h e d  t o  take  t he  p laces  



of  t h e  T r i a l  D iv i s i on  and t he  D i s t r i c t  
Court. 

131 That judges be appointed t o  t he  Family Law 
Div i s i on  and spend most o f  t h e i r  t ime i n  
i t s  work. 

( 4 1  That judges o f  t he  Family Law Div i s i on  be 
e x  o f f i c i o  judges o f  t he  t r i a l  d i v i s i o n  - 
o f  t h e  super ior  cour t  and spend some t ime 
i n  general  t r i a l  work on a  b a s i s  s a t i s f a c t o r y  
t o  them and t o  t he  t r i a l  d i v i s i o n .  

( 5 1  That judges o f  t h e  t r i a l  d i v i s i o n  be ex 
o f f i c i o  members o f  t h e  Family Law ~ i v z i o n  
and spend some t ime i n  family law work on 
a b a s i s  s u i t a b l e  t o  them and t o  t he  FamiZy 
Law Div i s i on .  

( i v )  The I n s t i t u t e ' s  a l t e r n a t i v e  proposa l :  a  two 
t i e r e d  c o u r t  

We w i l l  now pu t  forward our  a l t e r n a t i v e  proposal .  W e  

have t h r e e  reasons  f o r  p u t t i n g  forward t w o  p roposa ls .  One i s  

t h e  d i f f e r e n c e s  of op in ion  among m e m b e r s  of t h e  bench, t h e  bar ,  

t h e  Committee on Adminis t ra t ion  of J u s t i c e ,  and our Board. The 

second is  t h a t  t h e  f u t u r e  s t r u c t u r e  of t h e  c o u r t s  i n  Alber ta  i s  

n o t  known t o  us  and d e c i s i o n s  upon t h a t  s t r u c t u r e  w i l l  a f f e c t  

t h e  d e c i s i o n s  t o  be made about  t h e  u n i f i e d  fami ly  c o u r t .  The 

t h i r d  i s  t h a t  t h e  p r o v i n c i a l  and f e d e r a l  execut ive  and l e g i s -  

l a t i v e  bodies may t a k e  i n t o  account i n  ways which we cannot 

assess t h e  importance of t h e  power t o  appoin t  judges and t h e  

r e s p o n s i b i l i t y  of paying them. These c o n s i d e r a t i o n s  sugges t  

t h a t  it i s  d e s i r a b l e  f o r  us  by our  recommendations t o  desc r ibe  

a  f i e l d  of choice .  

Like our  p r i n c i p a l  proposal ,  our a l t e r n a t i v e  proposal  

contemplates t h e  e s t ab l i shmen t  of t h e  u n i f i e d  family  cou r t  a s  

a  Family Law Div is ion  of a  supe r io r  cour t .  The important  

d i f f e r e n c e s  between t h e  two proposa ls  a r e  i n  t h e  method of 

appointment of i t s  judges and t h e i r  j u r i s d i c t i o n  and i n  

r e s u l t i n g  s t r u c t u r a l  d i f f e r e n c e s .  
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This  p roposa l  i s  f o r  a  two-tiered cour t .  The Governor 

General would appoin t  t h e  judges of one t i e r  under s e c t i o n  96 

o f  t he  B r i t i s h  North America A c t  and a l l  t h e  usua l  con- 

sequences would f low from t h e  appointment. The province 

would appoint  and be r e spons ib l e  f o r  t h e  judges of t h e  o the r  

t ier .  Judges of t h e  f e d e r a l l y  appointed t ier  would do the  

work which can be done only by f e d e r a l l y  appointed judges. 

They would a l s o  have and e x e r c i s e  t h e  j u r i s d i c t i o n  exerc i sed  

by t h e  judges of t h e  p r o v i n c i a l l y  appointed tier. I t  fol lows 

t h a t  t h e  j u r i s d i c t i o n  and t h e  j u d i c i a l  work of t h e  two tiers 

would ove r l ap  except  i n  t h e  a r e a s  r e q u i r i n g  a  f e d e r a l l y  

appointed judge, p r i n c i p a l l y  d ivorce ,  n u l l i t y ,  j u d i c i a l  

s epa ra t ion ,  suppor t  and custody a n c i l l a r y  t o  a l l  t h r e e ,  

d i v i s i o n  of matr imonial  p roper ty ,  and t h e  g r a n t i n g  of i n junc t ions .  

W e  a l s o  propose here  a  r e l a t i o n s h i p  between t h e  f e d e r a l l y  

appointed t i e r  of judges and t h e  t r i a l  d i v i s i o n  of t h e  supe r io r  

c o u r t  s i m i l a r  t o  t h a t  i n  our  p r i n c i p a l  proposal ,  i.e., t h a t  

t h e  f e d e r a l l y  appointed judges of each d i v i s i o n  would be ex 

o f f i c i o  judges of t h e  o t h e r  and do some work i n  t h e  o ther .  

The r ea sons  f o r  our  a l t e r n a t i v e  recommendation may be 

summarized a s  fol lows:  

1. W e  t h ink  t h a t  it, l i k e  our p r i n c i p a l  proposal ,  

would provide a  s u b s t a n t i a l  degree of j u d i c i a l  

s p e c i a l i z a t i o n  o r  concen t r a t i on  i n  t h e  c o u r t  

and a  s u b s t a n t i a l  degree of c o n t i n u i t y  i n  

p a r t i c u l a r  cases.  

2. We th ink  t h a t  t h e  summary and sometimes l e s s  

formal proceedings which a r e  d e s i r a b l e  i n  many 

family  law m a t t e r s  would more e a s i l y  be achieved 

i n  a  c o u r t  which has a  t ie r  of p r o v i n c i a l l y  appointed 

judges of r e s t r i c t e d  j u r i s d i c t i o n  than i n  a  c o u r t  

c o n s i s t i n g  e n t i r e l y  of supe r io r  court judges. 
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3 .  While w e  do n o t  a l l  accep t  it, we recognize  t h e  

f o r c e  of t h e  argument t h a t  some a s p e c t s  of family 

law, such a s  summary support  and custody ma t t e r s ,  

a r e  less a p p r o p r i a t e  to  a t r a d i t i o n a l  supe r io r  

c o u r t  than  t o  one having a t ier  of p r o v i n c i a l l y  

appointed judges of r e s t r i c t e d  j u r i s d i c t i o n .  

4. W e  t h i n k  that p r a c t i c e s  and r u l e s  of c o u r t  can 

be developed which w i l l  ensure  t h a t  problems of 

c o n f l i c t i n g  and over lapping j u r i s d i c t i o n s  do 

n o t  a r i s e ,  o r ,  a t  l e a s t ,  t h a t  those  problems 

can be minimized so t h a t  they w i l l  no t  o f f s e t  

a l l  t h e  b e n e f i t s  t o  be gained. 

5. W e  t h i n k  t h a t  a two-tiered c o u r t  w i l l  be b e t t e r  

a b l e  t o  provide s e r v i c e  o u t s i d e  t he  j u d i c i a l  

c e n t r e s ,  a s  p r o v i n c i a l l y  appointed judges a r e  

used t o  being s t a t i o n e d  o u t s i d e  Edmonton and 

Calgary and t r a v e l  more broadly throughout t h e  

province.  

6. A two-tiered c o u r t  would accomplish the  ob- 

j e c t i v e s  of t h e  u n i f i e d  family  cou r t  while 

making less change i n  e x i s t i n g  i n s t i t u t i o n s  

than  would be made by any o t h e r  c o n s t i t u t i o n a l l y  

v a l i d  arrangement. 

A l t e r n a t i v e  Recommendation # 2  

( 1 )  That t he  u n i f i e d  fami ly  cour t  be a  Family 
Law Div i s i on  o f  a super ior  cour t .  

( 2 1  That t h e  Governor General appoint  Federal 
Judges t o  t he  Family Law Div i s ion ,  who would 
have j u r i s d i c t i o n  over a l l  fami ly  law ma t t e r s  
and who would spend most o f  t h e i r  t ime i n  the  
Family Law Div i s i on .  

( 3 )  That t he  L ieu tenan t  Governor i n  CounciL appoint  
Prov inc ia l  Judges t o  the  Family Law Div i s i on .  
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( 4 )  That t h e  Prov inc ia l  Judges o f  t h e  Family Law 
Div i s i on  e x e r c i s e  a l l  t he  family law j u r i s -  
d i c t i o n  which can be conferred on p r o v i n c i a l l y  
appointed  judges, and t h a t  i n  a d d i t i o n  t hey  
be mas ters  and r e f e r e e s  o f  t he  F a m i l y  Law 
Div i s i on .  

(5) That t h e  FederaL Judges o f  t he  Family Law 
Div i s i on  be ex  o f f i c i o  members of t he  general  
t r i a l  d i v i s i o n  o f  t he  super ior  court  and spend 
some t ime  i n  t he  work of t he  general  t r i a l  
d i v i s i o n  on a  b a s i s  s a t i s f a c t o r y  t o  them and 
t o  t h e  judges o f  t h a t  d i v i s i o n .  

(6) That t he  judges o f  t h e  t r i a l  d i v i s i o n  be e x  
o f f i c i o  judges o f  t he  Family Law ~ i v i s i o n < n d  
engage i n  some of  t he  work o f  t h a t  d i v i s i o n .  

(v) A d i f f e r e n t  two-t iered c o u r t  

We should pause here  t o  d i scus s  a somewhat d i f f e r e n t  

p roposa l  f o r  a two-tiered c o u r t  which w e  have a l r e a d y  mentioned 

a t  page 5. Under t h a t  proposal ,  t h e  judges of t h e  f e d e r a l l y  

appointed t ier  would be the  judges of t h e  T r i a l  Divis ion 

s i t t i n g  by r o t a t i o n  i n  t h e  Family Law Div is ion ,  so t h a t  t h e  

Family Law Div i s ion  would be composed of a p r o v i n c i a l l y  

appointed tier of s p e c i a l i z e d  judges and a f e d e r a l l y  appointed 

t ier of judges of g e n e r a l  t r i a l  j u r i s d i c t i o n .  That i s  the  

essence of a p roposa l  made t o  t h e  Committee on Adminis t ra t ion 

o f  Family Law by a group of members of  t h e  T r i a l  Divis ion of 

t h e  Supreme Court ,  though t h e i r  s p e c i f i c  proposal  envisaged 

t h e  judges of t h e  D i s t r i c t  Court a s  a t h i r d  tier. 

The proposa l  of t h e  members of t h e  T r i a l  D iv i s ion  deserves  

cons ide ra t ion  because of i t s  source  and because of i t s  m e r i t s ,  

and it has  rece ived  some suppor t  on our  Board. I t  would leave  

t h e  T r i a l  Divis ion and i ts  work e s s e n t i a l l y  untouched except  

a s  t o  t h e  formal c r e a t i o n  f o r  a d m i n i s t r a t i v e  purposes of t he  

Family Law Div is ion  of t h e  Supreme Court.  The p r o v i n c i a l l y  

appointed t ier  would i n  many ways resemble t h e  p r e s e n t  Family 

Court,  so  t h a t  it can be argued t h a t  t h i s  p roposa l  would do even 
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less v io l ence  t o  e x i s t i n g  i n s t i t u t i o n s  than would our  a l t e r n a t i v e  

proposal .  For t h e  same reason it would avoid any p r o l i f e r a t i o n  

o f  c o u r t  s t r u c t u r e s  and would advance r a t h e r  than d e t r a c t  from 

t h e  no t ion  of one supe r io r  c o u r t  of gene ra l  t r i a l  j u r i s d i c t i o n .  

For t hose  who do n o t  t h ink  any s p e c i a l i z a t i o n  o r  concen t r a t i on  

d e s i r a b l e ,  it avoids  both  and t o  them it i s  f o r  t h a t  reason 

d e s i r a b l e .  

Af t e r  much deba te  and anxious cons ide ra t ion ,  however, 

w e  have f i n a l l y  concluded t h a t  w e  should no t  recommend t h a t  

t h i s  proposal  be adopted.  Most of us th ink  t h a t  some form 

of s p e c i a l i z a t i o n  o r  concen t r a t i on  on family  law work is 

d e s i r a b l e  and t h a t  a s i t u a t i o n  i n  which s p e c i a l i z e d  judges 

d e a l  wi th  some family  law m a t t e r s  and in which non-specia l ized 

judges d e a l  wi th  o t h e r s  i s  not .  We a l s o  th ink  t h a t  t he  two 

t iers which it envisages  would be q u i t e  i s o l a t e d  from each 

o t h e r  and t h a t  a c o n s i s t e n t  approach t o  family  law problems 

would be much l e s s  l i k e l y  t o  be  achieved. The a l t e r n a t i v e  

proposa l  which we have made meets these  two po in t s .  

( v i )  A s u p e r i o r  c o u r t  wi th  one non-specia l ized 

J u r i s d i c t i o n  i n  a l l  family  law ma t t e r s  could be confer red  

upon an e x i s t i n g  o r  new supe r io r  c o u r t  of gene ra l  j u r i s d i c t i o n ,  

and t h e  c o u r t  s e r v i c e s  could be a t tached  t o  it. That i s  the  

essence  of t h e  Manitoba p i l o t  p r o j e c t .  The l e g i s l a t i o n  

(S.M. 1976, c. 73) e s t a b l i s h e s  t h e  S t .  Boniface Family Law 

Div is ion  of t h e  Court  of  Queen's  Bench, and con fe r s  upon it 

j u r i s d i c t i o n  in m a t t e r s  under p r o v i n c i a l  l e g i s l a t i v e  j u r i s -  

d i c t i o n .  Because t h e  Court  of Queen's  Bench a l r eady  has t he  

j u r i s d i c t i o n  i n  d ivo rce ,  t h e  S t .  Boniface Family Law 

Divis ion has j u r i s d i c t i o n  i n  a l l  ma t t e r s  which we have 

c l a s s i f i e d  a s  family  law wi th  t h e  except ion of j uven i l e  

delinquency, which was i n t e n t i o n a l l y  omitted.  No judges a r e  t o  

be appointed s p e c i a l l y  t o  t h e  Family Law Div is ion ;  i t s  work 
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w i l l  be done by judges and l o c a l  judges of t h e  Court  of Queen 's  

Bench ass igned t o  it a s  p a r t  of  t h e i r  usua l  j u d i c i a l  work. 

That arrangement would do a  g r e a t  dea l .  I n  p a r t i c u l a r ,  

it would so lve  t h e  problems which a r i s e  from fragmented and 

over lapping j u r i s d i c t i o n s .  A l l  of  a  coup le ' s  problems could 

be brought be fo re  one judge. Delay and harassment through 

t h e  t h r e a t  o r  t he  f a c t  of  m u l t i p l i c i t y  of proceedings  would 

be avoided, o r  a t  l e a s t  minimized, because one judge would 

be a b l e  t o  c o n t r o l  t h e  proceedings. Procedures could be 

designed t o  accommodate d i f f e r e n t  k inds  of cases .  The 

arrangement would avoid f ragmentat ion of t h e  c o u r t s  by leaving 

j u r i s d i c t i o n  i n  family  law ma t t e r s  wi th  a  c o u r t  of  gene ra l  

t r i a l  j u r i s d i c t i o n .  The s tanding  of t h e  c o u r t  would be 

s u i t a b l e  t o  t h e  importance of t h e  s u b j e c t  mat te r .  

Never theless ,  i n  t h e  absence of s t r o n g  evidence of t h e  

s u p e r i o r i t y  o f  t h e  Manitoba s o l u t i o n ,  we do n o t  recommend 

t h a t  it be chosen over  e i t h e r  of t h e  two proposa ls  w e  have made. 

Most of  our  Board th ink  t h a t  some degree of s p e c i a l i z a -  

t i o n  o r  concen t r a t i on  by a t  l e a s t  some of t h e  judges i n  family  

law m a t t e r s  i s  d e s i r a b l e  and w i l l  t end  t o  lead t o  a  b e t t e r  

understanding of fami ly  l a w  problems and of t h e  p l ace  of t h e  

s o c i a l  s e r v i c e s  i n  t h e  s o l u t i o n  of those  problems. Most of  

our  Board th ink  a l s o  t h a t  some c o n t i n u i t y  in  dea l ing  with  

i n d i v i d u a l  problems is d e s i r a b l e .  We do n o t  t h ink  

t h a t  t he se  o b j e c t i v e s  a r e  a s  l i k e l y  t o  be achieved wi th in  

a  s u p e r i o r  c o u r t  o r  t h e i r  successor  wi thout  some d i f f e r e n t i a t i o n  

i n  s t r u c t u r e .  

I f  an  arrangement of  t h i s  kind w e r e  i n s t i t u t e d  throughout 

A lbe r t a ,  i t s  e f f e c t  on t h e  T r i a l  Divis ion o r  o t h e r  supe r io r  

c o u r t  would have t o  be considered.  The a d d i t i o n  of t h e  family  

law work done by p r o v i n c i a l l y  appointed judges would have a  

substantial effect  on i t s  workload and would require the  
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appointment t o  it of a  number of a d d i t i o n a l  judges. The e f f e c t  

would be r a t h e r  less i f  a  new s u p e r i o r  c o u r t  is s u b s t i t u t e d  f o r  

t h e  T r i a l  Divis ion and t h e  D i s t r i c t  Court,  a s  t h e r e  would be 

more judges t o  share  t h e  a d d i t i o n a l  burden, but  it would 

s t i l l  be s u b s t a n t i a l .  The a d d i t i o n  of summary j u r i s d i c t i o n  

suppor t  and custody m a t t e r s  t o  t he  day-to-day work of an 

e x i s t i n g  supe r io r  c o u r t  would, w e  t h ink ,  be somewhat in- 

c o n s i s t e n t  wi th  t he  usua l  func t ion ing  of a  supe r io r  c o u r t ,  of 

g e n e r a l  t r i a l  j u r i s d i c t i o n ,  though w e  recognize  t h a t  it would 

be poss ib le .  The a d d i t i o n  of j uven i l e  ma t t e r s  would e f f e c t  a  

f u r t h e r  change. These c o n s i d e r a t i o n s  a l s o  suggest  t o  us t h a t  

j u r i s d i c t i o n  i n  a l l  fami ly  law m a t t e r s  should n o t  be confer red  

upon a  supe r io r  c o u r t  of  g e n e r a l  t r i a l  j u r i s d i c t i o n .  

While we w i l l  d e a l  s e p a r a t e l y  wi th  t h e  problems of 

s e r v i c e  o u t s i d e  t h e  main c e n t r e s  of populat ion,  w e  th ink  

t h a t  these  problems would be r a t h e r  more i n t r a c t a b l e  i f  a l l  

family  law j u r i s d i c t i o n  were t o  be conferred upon a  s u p e r i o r  

c o u r t  of  g e n e r a l  j u r i s d i c t i o n .  It would r e q u i r e  a  major 

change in t h e  arrangements of an e x i s t i n g  supe r io r  c o u r t  t o  

p rov ide  s e r v i c e  t o  a d d i t i o n a l  po in t s  t o  t he  e x t e n t  of t h e  

c i r c u i t  system now opera ted  by t h e  Family Court ,  and we 

doubt t h a t  it is  p r a c t i c a l  t o  suggest  t h a t  such a  change 

be made. W e  t h e r e f o r e  t h ink  t h a t  t h e  arrangement under dis-  

cuss ion  would, t o  an e x t e n t  g r e a t e r  than the  remaining 

a l t e r n a t i v e s ,  r e s u l t  i n  one cou r t  system f o r  t h e  j u d i c i a l  

c e n t r e s  now served by t h e  e x i s t i n g  supe r io r  c o u r t s  and another  

f o r  t h e  rest of t h e  province,  a  s i t u a t i o n  which w e  th ink  

undes i rab le .  

W e  l e ave  t h e  d i scuss ion  of t he  r e l a t i o n s h i p  of juveni le  

and family  c o u r t s  u n t i l  l a t e r ,  but we should say here  t h a t  

t h e  arrangement under d i scus s ion  would be i n c o n s i s t e n t  wi th  

t h e  recornenda t ions  of Report No. 3 of t h e  Board of Review, 

P r o v i n c i a l  Courts.  
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For a l l  these reasons we do no t  recommend t h a t  a l l  family 

law matters be d e a l t  with a s  p a r t  of i t s  general  j u d i c i a l  work 

by a super ior  c o u r t  of genera l  t r i a l  j u r i s d i c t i o n .  

V I  

SERVICE OUTSIDE THE METROPOLITAN AREAS 

We have already discussed the  requirement of a c c e s s i b i l i t y  

t o  the  uni f ied  family cour t  and the  need t o  ensure t h a t  those 

p a r t s  of the  province which a r e  ou t s ide  the metropolitan 

a r e a s  a r e  given adequate serv ice  by the  cour t s  which ad- 

min i s t e r  family law. This i s  a sub jec t  with which the  

e x i s t i n g  Canadian p i l o t  p r o j e c t s  do not  deal.  W e  th ink t h a t  

t h i s  i s  a sub jec t  which should be d e a l t  with separa te ly  t o  be 

s u r e  t h a t  it is  no t  overlooked. 

W e  s t a r t  with the  propos i t ion  t h a t  the establ ishment  of 

a uni f ied  family cour t  should no t  reduce the  e x i s t i n g  quan t i t a -  

t i v e  l e v e l  of se rv ice  given by the  cour ts  i n  family law out- 

s i d e  the  metropolitan cen t res ,  and the  f u r t h e r  propos i t ion  t h a t  

t h e  r e s u l t i n g  court  system should have a t  l e a s t  a s  much capaci ty  

f o r  improving the  q u a n t i t a t i v e  l e v e l  of se rv ice  a s  does the  

present  cour t  system. W e  a r e  i n  t h i s  Report d i r e c t i n g  our 

e f f o r t s  toward devis ing a cour t  system which we think w i l l  

make it poss ib le  f o r  those involved i n  it t o  give more e f f i c i e n t  

se rv ice ,  but  w e  do not  th ink  t h a t  without add i t iona l  money and 

personnel,  it w i l l  be a b l e  t o  give serv ice  more widely than do 

t h e  e x i s t i n g  cour ts .  Maintenance of e x i s t i n g  q u a n t i t a t i v e  

l e v e l s  of se rv ice  is  t h e  minimum below which the  reformed 

system should not  go, though improvement should of course be 

i t s  object ive.  

I t  is l i k e l y  t h a t  it w i l l  be a considerable time before 

the  Family Law Division, i f  es tabl i shed ,  w i l l  be ab le  to  
provide a s  extensive a se rv ice  t o  the  j u d i c i a l  c e n t r e s  a s  the  
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Supreme and D i s t r i c t  Courts  provide i n  m a t t e r s  under t h e i r  

j u r i s d i c t i o n .  I n  t h e  m e a n t i m e ,  and poss ib ly  f o r  t h e  i n d e f i n i t e  

f u t u r e ,  when they  a r e  on c i r c u i t  t he  judges of t h e  D i s t r i c t  

and Supreme Courts  should be asked to  under take family  l a w  

work of t h e  k inds  which they  now do, though o n l y  i f  t h e  

Family Law Div is ion  cannot  provide t h e  s e rv i ce .  That  i s  

c o n s i s t e n t  w i th  our  p rev ious  recommendations about t h e  r e l a t i o n -  

s h i p  between t h e  Family Law Div is ion  and t h e  gene ra l  t r i a l  

d i v i s i o n  of t h e  c o u r t  of which it would form a p a r t ,  but  w e  

w i l l  make a f u r t h e r  r ecomenda t ion  about t h a t  r e l a t i o n s h i p  t o  

d e a l  s p e c i f i c a l l y  w i t h  t h e  problem of s e r v i c e  o u t s i d e  t h e  

met ropol i t an  a reas .  

W e  t h i n k  t h a t  i n  m a t t e r s  now under t h e  j u r i s d i c t i o n  of 

t h e  Family Court ,  t h e  Family Law Divis ion should from the time 

o f  i t s  es tab l i shment  i n  an a r e a  provide a s  ex t ens ive  a s e r v i c e  

t o  t h e  j u d i c i a l  c e n t r e s  and o t h e r  p l a c e s  a s  t h e  Family Court 

now does. The achievement of  t h a t  o b j e c t i v e  is l i k e l y  t o  

r e q u i r e  t h a t  judges of t h e  Family Law Div is ion  be s t a t i o n e d  

o u t s i d e  Edmonton and Calgary,  as it seems u n l i k e l y  t h a t  c i r c u i t s  

can i n  a l l  c a se s  be a s  e f f i c i e n t l y  operated from those  two 

c i t ies  a s  from o t h e r  p laces .  Such an arrangement w i l l  impose 

upon those  charged wi th  t h e  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  f o r  

t h e  c o u r t  t h e  du ty  t o  ensure  t h a t  t h e  judges do n o t  become 

i s o l a t e d  from t h e i r  co l l eagues ,  b u t  t h e  importance of t h e  

o b j e c t i v e  j u s t i f i e s  t h e  a d d i t i o n a l  burden. 

W e  th ink ,  however, t h a t  it i s  l i k e l y  t o  prove necessary  t h a t  

judges of t h e  P r o v i n c i a l  Court con t inue  t o  have j u r i s d i c t i o n  

t o  g r a n t  and enforce  summary o r d e r s  of support ,  and custody 

and probably temporary wardship orders .  J u s t i c e  delayed,  o r  

j u s t i c e  f a r  away, may be j u s t i c e  denied,  and judges of t h e  

P r o v i n c i a l  Court  v i s i t  many p l a c e s  i n  t h e  province which are 
v i s i t e d  i n f r e q u e n t l y  o r  n o t  a t  a l l  by judges of t h e  Family 

Court. I t  should be understood t h a t  judges of t h e  P r o v i n c i a l  

Court  would exercise j u r i s d i c t i o n  in family  l a w  matters on ly  



when judges of the Family Law Division are not available. In 

view of the fact that jurisdiction of Provincial Court judges 

in juvenile matters is specifically dealt with in Report No. 3 

of the Board of Review, Provincial Courts, we do not make any 

recommendation with respect to it. 

Recormendation # 3  

(11 That t he  n e c e s s i t y  o f  maintain ing and t h e  
o b j e c t i v e  o f  improving t he  amount of judiciaZ 
s e r v i c e  i n  family Zaw ma t t e r s  o u t s i d e  the  
me t ropo t i t an  areas be considered as a  separate  
s u b j e c t .  

( 2 1  That t h e  judges o f  t he  Supreme and D i s t r i c t  
Courts  or  of a  successor  c o u r t  be asked t o  
e x e r c i s e  on c i r c u i t  where appropr ia te  t he  
j u r i s d i c t i o n  which t h e y  now e x e r c i s e  i n  family 
law ma t t e r s  and ( t o  t h e  e x t e n t  t h a t  Recommendation 
# 2  does no t  a l ready  so p rov ide )  they  be 
members o f  t h e  Family Law Div i s ion .  

(31 That t he  judges of t he  Family Law Div i s i on  be 
s t a t i o n e d  and t h e i r  c i r c u i t s  arranged so a s  t o  
provide i n  ma t t e r s  now under the  j u r i s d i c t i o n  of 
t he  Family Court an amount o f  j u d i c i a l  s e r v i c e  
a t  l e a s t  equal t o  t h a t  now provided by t he  
FamiZy Court. 

( 4 1  That t he  judges o f  t he  Prov inc ia l  Court have 
j u r i s d i c t i o n  t o  grant  and en force  summary 
orders  o f  support  and orders  o f  cus tody  and 
temporary wardship, and t h a t  t hey  be asked t o  
deaZ w i th  such ma t t e r s  when judges o f  t he  
FamiZy Law Div i s i on  are no t  a v a i l a b l e .  

VI I 

AVOIDING PROBLEMS O F  J U R I S D I C T I O N  

The purpose of our recommendations is to have all family 

law matters disposed of by one court, and it is to achieve 

that purpose that we have recommended the establishment of a 

Family Law Division of a superior court. The establishment of 

that Division, however, should not create a situation in 

which a great number of questions of jurisdiction will be 
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l i t i g a t e d  or i n  which a  l i t i g a n t  may f i n d  t h a t  a  proceeding 

commenced in good f a i t h  is a  n u l l i t y .  I f  our  recommendation 

f o r  a  Family Law Div is ion  of a  supe r io r  c o u r t  is  accepted,  t he  

j u r i s d i c t i o n  in family  law can be conferred upon t h e  supe r io r  

c o u r t  i t s e l f .  Rules of c o u r t  could then provide f o r  t h e  

commencement of fami ly  law ma t t e r s  i n  t h e  Family Law Divis ion 

and f o r  t h e  t r a n s f e r  from one d i v i s i o n  t o  another  of  procee- 

d i n g s  s t a r t e d  in t h e  wrong d iv i s ion .  

The avoidance of j u r i s d i c t i o n a l  problems should be d e a l t  

wi th  a f t e r  t he  o u t l i n e s  of t h e  s t r u c t u r e  of t h e  u n i f i e d  family  

c o u r t  have been s e t t l e d .  We do no t  make any recommendation 

he re  bu t  w i l l  merely record  our  concern so t h a t  it w i l l  not  

be overlooked. 

V I I  I 

ORGANIZATION OF THE UNIFIED FAMILY COURT 

1. Appointment of judges 

The appointment of  t h e  judges of t h e  Family Law Divis ion 

i s  c r u c i a l  t o  t h e  success  of  t h e  cour t .  The recommendation 

t h a t  it be a  d i v i s i o n  of a  supe r io r  c o u r t  c a r r i e s  w i th  it the  

imp l i ca t ion  t h a t  judges of t h e  cou r t  who a r e  f e d e r a l l y  

appointed w i l l  have t h e  l e g a l  q u a l i f i c a t i o n s  r equ i r ed  f o r  

t h a t  c o u r t  by t h e  Judges Act and we a r e  con ten t  wi th  those  

requirements.  I t  c a r r i e s  wi th  it a l s o  t h e  imp l i ca t ion  t h a t  

t h e  f e d e r a l l y  appointed judges w i l l  be paid  t h e  same s a l a r i e s  

a s  t h a t  paid  t o  t h e  judges of t h e  t r i a l  d i v i s i o n  of t he  

c o u r t  and w i l l  have the  s a m e  t enure ,  and we a r e  con ten t  wi th  

t h a t  a s  w e l l .  I f  t h e r e  a r e  t o  be p r o v i n c i a l l y  appointed 

judges, t h e i r  q u a l i f i c a t i o n s ,  s a l a r y  and t enu re  should be 

t h e  same a s  those  of t h e  judges of t h e  P r o v i n c i a l  Court. 

We have s a i d ,  perhaps p l a t i t u d i n o u s l y ,  t h a t  t he  cou r t  

should be composed of judges of the g rea tes t  possible capacity 
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t o  d e a l  wi th  family  law d i spu te s .  I t  i s  t h e  func t ion  of t he  

appoin t ing  a u t h o r i t y  t o  f i n d  such judges, and the  appoint ing 

a u t h o r i t y  would no doubt s t r i v e  t o  perform it, but  we th ink  

t h a t  t h e  s u b j e c t  is of s u f f i c i e n t  importance t o  inc lude  a 

recommendation t o  t h a t  e f f e c t .  Experience and interest i n  

t h e  f i e l d  of family  l a w  would of course be d e s i r a b l e  

q u a l i f i c a t i o n s  f o r  judges of t he  Family Law Divis ion.  

Recommendation # 4  

( 1 )  That t h e  l e g a l  q u a l i f i c a t i o n s ,  sa lary  and 
t enure  o f  f e d e r a l l y  appointed judges o f  t he  
Family Law Div i s i on  be t he  same a s  those  o f  
t he  judges of t h e  t r i a l  d i v i s i o n  o f  t he  
cour t .  

( 2 1  That judges of t h e  g r e a t e s t  pos s ib l e  capac i t y  
t o  deal  w i t h  fami ly  law mat ters  be appointed 
t o  t h e  c o u r t ,  exper ience  and i n t e r e s t  i n  t he  
family law f i e l d  being de s i rab l e .  

1 3 )  That t he  Zegal q u a l i f i c a t i o n s ,  sa lary  and 
t enure  o f  p r o v i n c i a l l y  appointed judges of 
t h e  Family Law Div i s i on  be t he  same a s  those  
of t h e  judges o f  t h e  Prov inc ia l  Court. 

2. The Chief J u s t i c e  

The Family Law Div is ion  should be adminis tered s e p a r a t e l y  

from t h e  gene ra l  t r i a l  d i v i s i o n  of t h e  c o u r t  of which it 

forms p a r t .  It should t h e r e f o r e  have i ts  own head. Our 

recommendations, however, would maintain a s u b s t a n t i a l  

connect ion between t h e  Family Law Divis ion and the  gene ra l  

t r i a l  d i v i s i o n  of t h e  c o u r t  and would provide f o r  mutual 

a s s i s t a n c e  between t h e  tux, d i v i s i o n s .  The two d i v i s i o n s  should 

t h e r e f o r e  have a common head t o  ensure  that they w i l l  work 

e f f e c t i v e l y  and harmoniously i n  cooperat ion with  each o ther .  

I n  o rder  t o  provide  one head f o r  t h e  Family Law Div is ion  and 

a common head f o r  both  we recommend t h a t  t h e r e  be one ch ie f  



j u s t i c e  f o r  t h e  two d i v i s i o n s  and an a s s o c i a t e  ch i e f  j u s t i c e  

f o r  one. The a s s o c i a t e  ch ie f  j u s t i c e  should s i t  wi th  and 

adminis te r  one d i v i s i o n .  The ch i e f  j u s t i c e  should sit  with 

and adminis ter  t h e  o t h e r  and should, i n  c o n s u l t a t i o n  wi th  

t h e  a s s o c i a t e  c h i e f  j u s t i c e ,  have t h e  a d m i n i s t r a t i v e  

r e s p o n s i b i l i t y  f o r  t h e  making of arrangments a f f e c t i n g  t h e  

tvm d i v i s i o n s ,  i n  gene ra l ,  and arrangements f o r  t h e  i n t e r -  

changes of judges, i n  p a r t i c u l a r .  The appointment of 

a s s i s t a n t  ch ie f  j u s t i c e s  wi th in  t h e  two d i v i s i o n s  would not 

be precluded,  but  d e t a i l s  of  a d m i n i s t r a t i o n  a r e  beyond the  

scope of t h i s  Report. 

Recommendation 85 

( I )  That  t h e r e  be a  c h i e f  j u s t i c e  for t he  Family 
Law Div i s i on  and t he  general t r i a l  d i v i s i o n  
o f  t h e  c o u r t  and an a s s o c i a t e  c h i e f  j u s t i c e  
f o r  one o f  them. 

( 2 1  That the  c h i e f  j u s t i c e  s i t  w i t h  and admin i s t e r  
one d i v i s i o n  and t h a t  the  a s s o c i a t e  c h i e f  
j u s t i c e  s i t  w i t h  and admin i s ter  t he  o the r .  

( 3 1  That the  c h i e f  j u s t i c e ,  i n  c o n s u l t a t i o n  w i t h  
t h e  a s s o c i a t e  c h i e f  j u s t i c e ,  have adminis- 
t r a t i v e  r e s p o n s i b i l i t y  for t he  making o f  
arrangements a f f e c t i n g  t h e  two d i v i s i o n s ,  i n  
generaZ, and arrangements f o r  t he  in terchange  
o f  judges, i n  p a r t i c u l a r .  

3 .  Nature of Court 

W e  have a l r eady  s a i d  t h a t  t he  u n i f i e d  family  cou r t  should 

be a  c o u r t  of  law i n  which t h e  judge hea r s  t h e  evidence,  

d e c i d e s  t he  f a c t s ,  and g i v e s  judgment i n  accordance wi th  law. 

The proposa ls  we have made w i l l ,  we t h ink ,  lead t o  t h e  

e s t ab l i shmen t  of  such a  c o u r t ,  bu t  we w i l l  record a  recommen- 

d a t i o n  t o  t h a t  e f f e c t  here. 
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Recommendation 8 6  

That  t h e  u n i f i e d  fami ly  c o u r t  be a  c o u r t  o f  law i n  
which t h e  judge hears  t h e  ev idence ,  dec ides  t h e  
f a c t s ,  and g i v e s  judgment i n  accordance w i t h  law. 

4. Procedure 

We have already said that the Family Law Division 

should provide procedures to suit the different kinds of 

proceedings which will be carried on in it. Consideration 

should be given to rules of court, including consideration of 

the extent to which rules now applicable to the Supreme and 

District Courts will be appropriate, and consideration of the 

rules which should apply to the summary proceedings. We 

think that a counterpart of the present Rules of Court Advisory 

Committee should be set up for the unified family court, and 

that the Lieutenant Governor in Council should be empowered 

to promulgate rules of practice and procedure for the court. 

The establishment of the Committee should take place when the 

court has been established and well in advance of the commence- 

ment of its operation. Some rules, such as the divorce rules, 

would continue to be made under federal authority for con- 

stitutional reasons. 

Recommendation #7 

( 1 1  That r u l e s  o f  c o u r t  be provided for t h e  
Family Law Div i s i on .  

121 That a  s p e c i a l  Rules o f  Court Advisory Committee 
be e s t a b l i s h e d  f o r  t he  Family Law Div i s i on .  

( 3 1  That the  L ieu tenan t  Governor i n  Council  be 
empowered t o  promulgate r u l e s  o f  p r a c t i c e  and 
procedure for t he  Family Law D i v i s i o n  t o  t h e  
e x t e n t  t h a t  t h a t  i s  c o n s t i t u t i o n a z t y  p o s s i b l e .  
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5. Court  Se rv i ces  

A s  w e  have s a i d ,  we do n o t  propose in t h i s  r e p o r t  t o  

d e a l  wi th  t h e  s o c i a l  and l e g a l  s e r v i c e s  which should be 

a t t a c h e d  t o  t h e  u n i f i e d  family  cour t .  That is the  s u b j e c t  

ma t t e r  of  our  Report No. 26, Family Law Adminis t ra t ion:  Court 

Serv ices ,  though, a s  t h a t  r e p o r t  suggests ,  it w i l l  be necessary 

t o  review t h e  c o u r t  s e r v i c e s  a t  t h e  t i m e  of t h e  e s t ab l i shmen t  of 

t h e  Family Law Div is ion  i n  o rde r  t o  see what mod i f i ca t ions  w i l l  

be  necessary to make them s u i t a b l e  to  it. W e  w i l l  here  simply 

record  a  recommendation t h a t  t h e  s e r v i c e s  should be provided.  

Recommendation 88 

That cour t  s e r v i c e s  be a t tached  t o  t he  u n i f i e d  
family c o u r t  i n  accordance w i t h  our r epor t  No. 26 ,  
Family Law Admin i s t ra t i on :  Court S e r v i c e s ,  s u b j e c t  
t o  rev iew upon t he  e s tab l i shmen t  o f  t he  u n z f i e d  
family c o u r t  t o  see what a d m i n i s t r a t i v e  modi f i ca-  
t i o n s  must be made i n  order  t o  make them s u i t a b t e  
for  the  u n i f i e d  family cour t .  

6. Establ ishment  of t h e  u n i f i e d  family c o u r t  

W e  do no t  propose t o  make d e t a i l e d  recommendations about 

t h e  way i n  which the  es tab l i shment  of  t h e  u n i f i e d  family  c o u r t  

should be c a r r i e d  through. Many th ings  w i l l  depend upon the  

d i scuss ions  between t h e  f e d e r a l  and p r o v i n c i a l  governments 

which we hope w i l l  be undertaken. W e  do say, however, t h a t  

we  do n o t  see t h e  need f o r  a  s e p a r a t e  p i l o t  p r o j e c t  i n  Alber ta ;  

w e  t h ink  t h a t  t h e  p i l o t  p r o j e c t s  elsewhere i n  Canada should be 

watched and t h e i r  r e s u l t s  considered,  bu t  we t h ink  t h a t  they 

a r e  enough. While it may wel l  be that  t h e  u n i f i e d  family 

c o u r t ,  once decided upon, should be e s t a b l i s h e d  i n  s t ages ,  we 

t h i n k  t h a t  t h a t  s o r t  of cons ide ra t ion  should be d e a l t  with 

a f t e r  dec i s ions  i n  p r i n c i p l e  have s e t t l e d  t h e  main o u t l i n e s  of 

t h e  s t r u c t u r e  of t h e  u n i f i e d  family cour t .  
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I X 

REPORT NO. 3, BOARD OF REVIEW, PROVINCIAL COURTS 

I n  t h e i r  Report No.  3,  t h e  Juven i l e  J u s t i c e  System i n  

Alber ta ,  t h e  Board of Review, P r o v i n c i a l  Courts ,  found a 

number o f  d isadvantages  i n  t h e  presen t  arrangement under 

which judges of t h e  P r o v i n c i a l  Court sometimes p r e s i d e  i n  

Juven i l e  Court and t h e  Chief Judge of t h e  P r o v i n c i a l  Court i s  

t h e  Chief Judge of t h e  J u v e n i l e  Court. Their  d e s c r i p t i o n  of 

t h e s e  disadvantages  appears  a t p p .  49-50 of t h e  Board's  Report and 

i s  quoted a t  p. 15 of t h i s  Report. FJe t u r n  now t o  cons ider  

whether our  recommendations a r e  c o n s i s t e n t  wi th  those  of 

t h e  Board of Review, which a r e  a s  follows: 

1. P r o v i n c i a l  Court  judges should no t  e x e r c i s e  
j u r i s d i c t i o n  a s  Juven i l e  Court judges. 

2. The Family and Juven i l e  Courts  should be accorded 
s t a t u t o r y  r ecogn i t i on  a s  j o i n t  Courts.  

3. The j o i n t  Courts  should be s e p a r a t e  and d i s t i n c t  
from t h e  P r o v i n c i a l  Courts. 

4. P rov is ion  should be made f o r  t he  appointment of 
a Chief Judge of t h e s e  j o i n t  Courts.  

I t  appears  t o  u s  t h a t  t he  essence of t h e s e  recommenda- 

t i o n s  i s  t h a t  t h e r e  be an arrangement guaranteed by s t a t u t e  

under which j u v e n i l e  m a t t e r s  w i l l  be d e a l t  wi th  by a c o u r t  

which s p e c i a l i z e s  i n  family  ma t t e r s  and no t  by a c o u r t  

which s p e c i a l i z e s  i n  c r i m i n a l  mat ters .  W e  t h e r e f o r e  th ink  

t h a t  our  recommendations a r e  c o n s i s t e n t  wi th  t he  s p i r i t  of  t he  

recommendations made by t h e  Board of R e v i e w ,  and t h a t  they do 

n o t  d e p a r t  from t h a t  s p i r i t  by t ak ing  the  a d d i t i o n a l  s t e p s  

necessary t o  concen t r a t e  in one c o u r t  t h e  whole a d m i n i s t r a t i o n  

of family  law and n o t  only  t he  p a r t  t o  which t h e  a t t e n t i o n  

of t h e  Board of Review is d i r e c t e d  by i t s  terms of re fe rence .  
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While our recommendations might leave the Family Law Division 

with an associate chief justice rather than a chief justice, 

we think that they make sufficient provision for a court which 

is a separate entity administered by its own head and that 

they therefore do not depart in this respect from the spirit of 

the Board's recommendations. 

W. F. BOWER 

M. DONNELLY 

R. P. FRASER 

W. H. HURLBURT 

E. JACOBS 

J. P. S . McU-REN 
N. E. WILSON 

April 1978 

Note: The Chairman of our Board, Judge W. A. Stevenson, thought 

it inappropriate for him, as a judge of the District 

Court, to take part in a report and recommendations on 

this subject. 



APPENDIX A 

SUMMARY OF RECOMMENDATIONS 

I. That a  u n i f i e d  fami ly  c o u r t  be e s t a b l i s h e d  i n  
A lber ta  t o  e x e r c i s e  j u r i s d i c t i o n  over  t h e  
f o l l ow ing :  

11) t h e  format ion,  annulment and d i s s o l u t i o n  
o f  marriage.  

121 t h e  r i g h t s  and o b l i g a t i o n s  o f  husband and 
w i f e  between themse lves .  

13) d e c l a r a t i o n s  a s  t o  s t a t u s ,  i nc lud ing  
dec l a r a t i o n s  o f  l e g i  t imacy.  

(41 j u d i c i a l  separa t ion  and r e s t i t u t i o n  of 
con juga l r i g h t s .  

(51 matr imonial  support .  

16) the  d i v i s i o n  or t r a n s f e r  o f  proper ty  upon t he  
breakdown o f  t he  marriage r e l a t i o n s h i p .  

(71 c h i l d  guardianship ,  cus tody ,  access  and 
support .  

181 cr imina l  charges which a r i s e  from a  fami ly  
d i s p u t e ,  such a s  husband-wife a s s a u l t s  and 
t h r e a t s  and non-support,  but  not  i nc lud ing  
charges o f  more s e r ious  cr imes  such 
a s  murder and manslaughter.  

19) neg l ec t ed  ch i l d ren ,  wardship, guardianship  
and adopt ion.  

(101 a f f i l i a t i o n  proceedings.  

111) j u v e n i l e  de l inquency .  

Principal Recommendation # 2  (pp . 58-59 ) 

(1) That t he  u n i f i e d  family cour t  be composed 
o f  judges o f  equal  j u r i s d i c t i o n  appointed 
by t he  Governor General.  

( 2 )  That it be a  Family Law Div i s i on  o f  t h e  
Supreme Court,  t h e  D i s t r i c t  Court, or any 



new c o u r t  e s t a b l i s h e d  t o  t a k e  t h e  p laces  
of t h e  T r i a l  D i v i s i o n  and t h e  D i s t r i c t  
Court .  

(31 That judges be appointed  t o  t h e  FamiZy Law 
Div i s i on  and spend most o f  t h e i r  t ime  i n  
i t s  work. 

141 That judges o f  t h e  Family Law Div i s i on  be 
i c i o  judges o f  t he  t r i a l  d i v i s i o n  

cour t  and spend some t ime 
i n  general  t r i a l  work on a  b a s i s  s a t i s f a c t o r y  
t o  them and t o  t h e  t r i a l  d i v i s i o n .  

(51 That judges o f  t h e  t r i a l  d i v i s i o n  be ex 
I. 

i c i o  members o f  t h e  Family Law Divzszon 
spend some t ime i n  family law work on 23- 

a  b a s i s  s u i t a b l e  t o  them and t o  t he  FamiZy 
Law Div i s i on .  

Alternative Recommendation # 2  (pp.  61-62) 

1  That the  u n i f i e d  family cour t  be a  Family 
Law Div i s i on  o f  a  super ior  cour t .  

( 2 1  That t he  Governor General appoint  Federal 
Judges t o  t he  FamiZy Law Div i s ion ,  who would 
have j u r i s d i c t i o n  over a l l  family law ma t t e r s  
and who would spend most o f  t h e i r  t ime i n  t he  
Family Law Div i s ion .  

131 That t h e  L ieu tenan t  Governor i n  Council  appo in t  
Prov inc ia l  Judges t o  t he  Family Law Div i s i on .  

(41 That  t h e  Prov inc ia l  Judges o f  t he  Family Law 
Div i s i on  e x e r c i s e  a l l  t he  fami ly  law j u r i s -  
d i c t i o n  which can be con ferred  on p r o v i n c i a l l y  
appointed judges, and t h a t  i n  a d d i t i o n  they  
be mas ters  and r e f e r e e s  o f  the  Family Law 
Div i s ion .  

151 That t he  Federal Judges o f  t he  Family Law 
Div i s i on  be ex  o f f i c i o  members o f  t h e  general  
t r i a l  d i v i s i o n  o f  t he  super ior  cour t  and spend 
some t ime  i n  t h e  work o f  t h e  general  t r i a l  d i v i s i o n  
on a  b a s i s  s a t i s f a c t o r y  t o  them and t o  t h e  judges 
o f  t h a t  d i v i s i o n .  

161 That t he  judges o f  the  t r i a l  d i v i s i o n  be ex 
o f f i c i o  judges o f  t h e  Family Law ~ i v i s i o n a n d  
engage i n  some o f  t h e  work o f  t h a t  d i v i s i o n .  



Recommendation # 3  (p. 68) 

1 1 )  That t h e  n e c e s s i t y  o f  main ta in ing  and t he  
o b j e c t i v e  o f  improving t he  amount of j u d i c i a l  
s e r v i c e  i n  family law ma t t e r s  o u t s i d e  t h e  
me t ropo l i t an  areas  be considered as a  separate  
s u b j e c t .  

121 That t h e  judges o f  t he  Supreme and D i s t r i c t  
Courts  or o f  a  successor  c o u r t  be asked t o  
e x e r c i s e  on c i r c u i t  where appropr ia te  t he  
j u r i s d i c t i o n  which t h e y  now e x e r c i s e  i n  
fami ly  law m a t t e r s  and ( t o  t he  e x t e n t  t h a t  
Recommendation # 2  does n o t  a l ready  so p rov ide )  
t h e y  be e x  o f f i c i o  members of t he  Family Law 
~ i v i s i o n ,  

( 3 )  That t h e  judges o f  t h e  Family Law Div i s i on  be 
s t a t i o n e d  and t h e i r  c i r c u i t s  arranged so a s  t o  
provide i n  m a t t e r s  now under t he  j u r i s d i c t i o n  of 
t he  Family Court an amount of j u d i c i a l  s e r v i c e  
a t  l e a s t  equal t o  t h a t  now provided by t h e  
Famil y  Court .  

141 That t h e  judges o f  t h e  Prov inc ia l  Court have 
j u r i s d i c t i o n  t o  grant  and en force  summary 
orders  o f  support  and orders  o f  cus tody  and 
temporary wardship, and t h a t  they  be asked t o  
deal w i t h  such m a t t e r s  when judges o f  t h e  
Family Law Div i s i on  are n o t  a v a i l a b l e .  

Recommendation # 4  ( p .  70) 

(1) That t he  l e g a l  q u a l i f i c a t i o n s ,  sa lary  and 
t enure  o f  f e d e r a l l y  appointed judges o f  t he  
Family Law Div i s i on  be t he  same a s  t hose  o f  
t h e  judges o f  t h e  t r i a l  d i v i s i o n  o f  t h e  
cour t . 

( 2 )  That judges o f  t h e  g r e a t e s t  pos s ib l e  capac i t y  
t o  deal  w i t h  fami ly  law mat ters  be appointed  
t o  t he  cour t ,  exper ience  and i n t e r e s t  i n  t he  
fami ly  law f i e l d  being de s i rab l e .  

1 3 )  That t he  l e g a l  q u a l i f i c a t i o n s ,  sa lary  and 
t enure  o f  prov inc ia lZy  appointed judges o f  
t h e  Family Law Div i s i on  be t he  same a s  t hose  
o f  t h e  judges o f  t he  Prov inc ia l  Court.  



Recommendation #5 ( p .  71)  

(1) That t h e r e  be a  c h i e f  j u s t i c e  for t h e  Family 
Law Div i s i on  and t he  general  t r i a l  d i v i s i o n  
o f  t h e  cour t  and an a s s o c i a t e  c h i e f  j u s t i c e  
f o r  one o f  them. 

( 2 )  That t he  c h i e f  j u s t i c e  s i t  w i t h  and admin i s t e r  
one d i v i s i o n  and t h a t  the  a s s o c i a t e  c h i e f  
j u s t i c e  s i t  w i t h  and admin i s t e r  t he  o the r .  

( 3 1  That the  c h i e f  j u s t i c e ,  i n  c o n s u l t a t i o n  w i th  
the  a s s o c i a t e  c h i e f  j u s t i c e ,  have adminis- 
t r a t i v e  r e s p o n s i b i l i t y  for t he  making o f  
arrangements a f f e c t i n g  t he  two d i v i s i o n s ,  i n  
genera l ,  and arrangements for the  in terchange  
o f  judges, i n  p a r t i c u l a r .  

Recommendation #6 (P .  7 2 )  

Tha t  t h e  u n i f i e d  fami ly  cour t  be a  cour t  o f  law i n  
which the  judge hears t h e  ev idence ,  dec ides  the  
f a c t s ,  and g i ve s  judgment i n  accordance w i th  law. 

Recommendation # 7  ( p .  72) 

(1) That r u l e s  of c o u r t  be provided f o r  t h e  
Family Law Div i s ion .  

( 2 1  That a  s p e c i a l  Rules of Court Advisory Committee 
be e s t a b l i s h e d  f o r  t h e  Family Law Div i s i on .  

( 3 )  That t h e  L ieu tenan t  Governor i n  Council  be 
empowered t o  promulgate r u l e s  o f  p rac t i c e  and 
procedure f o r  t he  Family Law Div i s i on  t o  t h e  
e x t e n t  t h a t  t h a t  i s  c o n s t i t u t i o n a l l y  p o s s i b l e .  

Recommendation 88 (P .  7 3 )  

That  cour t  s e r v i c e s  be a t tached  t o  t he  u n i f i e d  
family cour t  i n  accordance w i t h  our r e p o r t  No. 2 6 ,  
Family Law Admin i s t ra t i on :  Court Se rv i ce s ,  s u b j e c t  
t o  review upon t he  e s tab l i shmen t  o f  t he  u n i f i e d  
family cour t  t o  see what a d m i n i s t r a t i v e  modi f i ca-  
t i o n s  must be made i n  order t o  make them s u i t a b l e  
for  t h e  u n i f i e d  fami ly  cour t .  



APPENDIX B 

COMMI TTEI: ON Ai)MTi~ISZ;i<ATi;ON 01.' FAP1.LLY LAW - - - . 
I.lEblO3XYDUM OF RECOKYENDATI ON S -- -- - . - . 

J u l y  2 7 ,  1 9 7 6 .  

I .  INTRODUCTION --- 

(1) Formation of Committee 

The Committee assembled a t  t h e  r e q u e s t  of t h e  

I n s t i t u t e  of  Law Research and Reform. I ts  purpose i s  t o  

examine t h e  s t r u c t u r e  of c o u r t s  admin i s t e r ing  fami ly  law 

and t o  make p roposa l s  f o r  p rov id ing  t h e  most e f f e c t i v e  

a d m i n i s t r a t i o n  of j u s t i c e  i n  t h e  family  law f i e l d .  Members 

were nominated by t h e  At torney Genera l ,  t h e  Chic l  J u s t i c e s  

and Chief Judges  of t h e  Cour t s ,  t h e  Law Soc ie ty  of A l b e r t a ,  

and t h e  I n s t i t u t e .  

( 2 )  Members of Committee 

The Honourable W.A. 
McGil l ivray - Chief J u s t j c e  of A l b e r t a  

M r .  J u s t i c e  J . H .  Layc ra f t  - T r i a l  Div is ion  Supreme Court  
of Alber ta  

Judge John Bracco - D i s t r i c t  Court of Alber ta  

Judge Douglas F i t c h  - Family Court  of Al-berta 

Margaret  Donnelly (w i th  
Joanne V e i t  a s  
a l t e r n a t e )  - 

V .  W .  Smith - 
Walte r  Coombs - 

S .  S.  P u r v i s ,  Q.C.  - 
W .  R. Pep le r  - 

W. H .  Hur lhu r t ,  Q.C.  
(Chairman) - 

Department of At torney  General  

Law Soc ie ty  of A l b e r t a  

Chairman of I n s t i t u t e ' s  
Comait tee on S o c i a l  Cerv ices  

Nominated by I n s t i t u t e  

I n s t i t u t e  of Law Research 
and Reform 

I n s t i t u t e  of Law Research 
a11d 3eform 

James L.  Lewis, Counsel f o r  t h e  Board of Keview i n t o  

P r o v i n c i a l  C o u r t s , s a t  w i th  t h e  C o ~ m i t t e e  a s  l i a i s o n  w i t h  t h e  

Board. 13e made v a l u a b l e  c o n t r i b u t i o n s  t o  t h e  d i s c u s s i o n s  

b u t  b e a r s  no r e s p o n s i b i l i t y  f o r  t h s  Committee's recommendations. 



The Committee m e t  on Marc11 26th and A p r i l  9 th  i n  

t h e  a f te rnoon ,on  A p r i l  23rd,  May 2 l s t  and June l l t h ,  morning 

and a f t e r n o o n ,  and on J u l y  1 2 t h  i n  t.he morning. A s  it 

proceeded minutes  of i t s  meet ings  were c i r c u l a t e d  t o  members 

of t h e  A p p e l l a t e  D iv i s ion ,  t h e  T r i a l  D iv i s ion ,  t h e  D i s t r i c t  

Court  and t h e  Family Court and t h e  developing p roposa l s  were 

t h e  s u b j e c t  of v a l u a b l e  comment by members of t h o s e  c o u r t s .  

I n  a d d i t i o n ,  M r .  Smith r ece ived  o r  i n v i t e d  comment on t h e  

Committee 's  p roposa l s  from members of t h e  ba r  i n  Ca lgary ,  

Edmonton, Red Deer and V e g r e v i l l e  who a r e  s p e c i a l l y  i n t e r e s t e d  

i n  t h e  f i e l d .  

2 .  PRINCIPAL RECO?.l.YENDATIONS OF - THE CO~YII~TTTEE -. . 

The Commi.ttee recommends: 

(1) That. one c o u r t ,  known a s  t h e  Family Court  of 

A l b e r t a ,  have o r i g i n a l  e x c l u s i v e  j u r i s d i c t i o n  

i n  fami ly  law m a t t e r s .  

( 2 )  That  t h e  c o u r t  be based upon t h e  e x i s t j n g  

Family Court  and c o n s i s t  of p r o v i n c i a l l y  

appoin ted  judges. 
3 .  LIMITATIONS OF EIPZSENT COURT STKUCTUKES 

Family law d e a l s  wi th  t h e  prob1.cms of husbands and 

wives a r i s i n g  from t h e  breakdown of mar r iages .  I t  d e a l s  

w i t h  problems of t h e  p r o t e c t i o n  and suppor t  of  c h i l d r e n  

a r i s i n g  frcm t h e  breakdown o r  l ack  of family  r e l a t i o n s h i p s ,  

and t h e  problems a r i s i n g  from unlawful conduct  of c h i l d r e n  

and j u v e n i l e s .  These a r e  among t h e  most numerous and t h e  

most s e r i o u s  a n d  important  problems wi th  which s o c i e t y  must 

d e a l ,  and i t  i s  irn;~c?ri~tive t h a t  s o c i e t y  provide s t r o n g  c o u r t s  

and e f f i c i ' e n t  s o c i a l  s e r v i c e s  i n  order t o  d e a l  with them. 



The Committee i s  concerned t h a t  t h e  numerous and v a r i e d  

problems a f f e c t i n g  t a m i l i e s  a r e  n o t  being s a t i s f a c t o r i l y  

d e a l t  w i th  under t l ie  p r e s e n t  d iv ided  c o u r t  : ; t ruc ture .  The 

fragmented j u r i s d i c t i o n  makes improvement very  d i f f i c u l t .  

The Committee i s  convinced t h a t  t h e  t ime has  come when 

impor tan t  changes and s o l u t i o n s  can be i.mplemented only i f  

a Family Court  i s  c r e a t e d  wi th  o r i g i n a l  e x c l u s i v e  j u r i s d i c t i o n  

over  t h e  e n t i r e  f i e l d  of m a t t e r s  a f f e c t i n g  t h e  fami ly .  

Some of t h e  most impor tan t  problems a r j s i n g  from t h e  

d i v i s i o n  of j u r i s d i c t i o n  among c o u r t s  a r e  a s  fo l lows :  

(1) Piecemeal s o l u t i o n s  - Because j u r i s d i c t j o n  i s  --- 
d i v i d e d  it very o f t e n  happens t h a t  no one c o u r t  

can deal. w i th  t h e  whole of t h e  l e g a l  problems 

a r i s i n g  from t h e  breakdown of a mar r iage  o r  of a  

f amj ly ,  and piecemeal s o l u t i o n s  must be appl i e d .  

( 2 )  Delay - L i t i g a n t s  a r e  enabled t o  d e l a y  

proceedings  i n  one c o u r t  by s t a r t i n g ,  o r  

t h r e a t e n i n g  t o  s t a r t ,  p roceedings  i n  ano the r .  

( 3 )  Harassment - - L i t i g a n t s  a r e  enabled  t o  h a r a s s  

o t h e r  l i t i g a n t s  by t h e  m u l t i p l i c i t y  of p roceedings  

which a r e  ' a v a i l a b l e  i n  d i f f e r e n t  c o u r t s .  

( 4 )  I n a p p r o p r i a t e  procedures  - D i f f e r e n t  

p rocedures  a r e  a v a i l a b l e  i n  d i f f e r e n t  c o u r t s ,  

and t h e  most a p p r o p r i a t e  procedure  i s  o f t e n  

n o t  a v a i l a b l e  f o r  a p a r t i c u l a r  problem. 

P a r t i c u l a r  examples of t h e s e  problems a r e  a s  

fo l lows  : 



(1) A mai.nt:enance d i s p u t e  may s t a r t  i n  Fami ly  C o u r t  

as a  p r o t e c t i o n  o r d e r ,  move t o  Supreme C o u r t  

as p a r t  o f  a d i v o r c e ,  colile back  t o  F a m i l y  C c ~ u r t  

when t h e  Supreme C o u r t  o r d e r  is r e g i s t e r e d  f o r  

e n f o r c e m e n t ,  and g o  back  t o  Supremc C o u r t  f o r  

v a r i a t i o n  o f  t h e  o r d e r ,  w i t h  r e s u l t i n g  d e l a y ,  

c o s t ,  and  f r u s t r a t i o n  f o r  t h e  l i t i g a n t .  

( 2 )  A t e m p o r a r y  w a r d s h i p  p r o c e e d i n g  i s  u s u a l l y  

b r o u g h t  i n  Family C o u r t ,  b u t  i f  t h e  f a c t s  

s u g g e s t  t h a t  t h e  w a r d s h i p  s h o u l d  h e  made 

pe rmanen t ,  a n o t h e r  p r o c c c d i n y  111ust be 

commenced i n  a  d i f f e r e n t  c o u r t .  

( 3 )  T h e r e  may be c o n c u r r e n t  o r  c o n s e c u t i v e  

p r o c e e d i n g s  f o r  c u s t o d y  in  t h c  Supreme C o u r t  

and  w a r d s h i p  i n  t h e  Farni l y  ( :onr t  o r  i n  t h e  

D i s t r i c t  C o u r t .  The Supreme C o u r t  j udge  h a s  

n o  way o f  o r d e r i n g  w a r d s h i p  i f  h e  p e r c e i v e s  

t h a t  t h a t  i s  what  s h o u l d  b e  done ,  and h i s  

o r d e r  f o r  c u s t o d y  c a n  bc r e l ~ d c r e d  n u g a t o r y  

by an o r d e r  i n  t h e  w a r d s h i p  p r o c e e d i n g s .  

( 4 )  Wardship  and  ma in tenance  p r o c e e d i n g s  i n v o l v i n g  

t h e  c h i l d r e n  of  m a r r i e d  o r  u n m a r r i e d  p a r e n t s  

must  b e  b r o u g h t  s e p a r a t e l y  i n  d i f f e r e n t  c o u r t s .  

Ano the r  i m p o r t a n t  p rob lem i s  t h a t  t h e  s o c i a l  s e r v i c e s  

c a n n o t  r e a d i l y  b e  r e l a t e d  t o  a  n ~ u l t i p l i c i t y  o f  c o u r t s ,  

w i t h  t h e  r e s u l t  t h a t  t h e y  a r e  n o t  u s e d  as e f f e c t i v e l y  as 

t h e y  m i g h t  b e .  They are n o t  a s  e f f e c t i v e l y  a v a i l a b l e  t o  

l i t i g a n t s ,  bench and b a r  i n  t h e  Supreme C o u r t  as t h e y  a r e  

i n  t h e  p r e s e n t  Fami1.y C o u r t ,  and  t h e r e  i s  i n s u f f i c i e n t  

o p p o r t c n i t y  f o r  juciges and s o c i a l  s r r v i c e  p e r s o n n e l  t o  
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develop a  p roper  unders tanding of each o t h e r ' s  f u n c t i o n s  

and needs. An example is t h e  use  of i n v e s t i q a t i v e  s e r v i c e s  

i n  custody m a t t e r s  on d i v o r c e .  

The Committee i s  s a t i s f i e d  1 h a t  t h e  problems a r c  s o  

s e r i o u s ,  and t h a t  t h e  r e s u l t i n g  d i f f i c u l t i e s  t o  t h e  people 

who appear  be fo re  t h e  c o u r t s  a r e  s o  g r e a t ,  t h a t  s o l u t i o n s  

must be  sought .  I ts p roposa l ,  t h e  c r e a t i o n  of a  s i n g i e  

c o u r t  t o  d e a l  w i th  fami ly  law ma t t e r s ,  w i l l  of cou r se  c r e a t e  

new problems; b u t  t h e s e  w i l l  i n  t h e  Committee's op in ion  be 

lesser problems and can be surmounted. The Committee 

b e l i e v e s  t h a t  i t s  proposa l  w i l l  s o l v e  some of t h e  most 

s e r i o u s  of t h e  e x i s t i n g  problems and provide t h e  b e s t  

j u d i c i a l  s t r u c t u r e  f o r  t h e  solut.jon of t h e  o t h e r s .  

4 .  DETAILED PKOPOSALS -- 

(1) One Court  a t  P l u v i n c i a l  Level 
-- -. - 

(i) S t r u c t u r e  of Court 

The proposed c o u r t  should be c r e a t e d  by s t a t u t e  i n  

p l a c e  of t h e  p r e s e n t  Family Cour t ,  and should  be  c a l l e d  

"The Family Court  of  A lbe r t a " .  I t  should  con t inue  t o  b e ,  

a s  t h e  p r e s e n t  Fami-ly Court  now i s ,  a  s e p a r a t e  c o u r t  w i th  

i t s  own i d e n t i t y .  

The Committee h a s  cons idered  t h e  a l t e r n a t i v e  

p roposa l  t h a t  t h e  u n i f i e d  Family Court  be c r e a t e d  a s  p a r t  

of  t h e  Supreme Court  o r  a s  a  s e p a r a t e  s u p e r i o r  c o u r t ,  b u t  

i t s  view i s  t h a t  i t  i s  b e t t e r  t o  c r e a t e  t h e  c o u r t  a t  t h e  

P r o v i n c i a l  Court  l e v e l  and t o  base  i t  upon t h e  e x i s t i n g  Family 

Cour t .  The Committee's r ea sons  a r e  a s  fo l lows :  



(1) The grea t :  b u l k  of  f a r n i . 1 ~  law work 

c a n  besL b c  done  by a  c o u r t  which i s  

a t  homc w i t h  s i m p l i f i e d  and summary 

p r o c e d u r e s ,  and s u c h  a  c o u r t  c a n  best 

b e  c r e a t e d  f rom t h e  p r e s e n t  F a m i l y  

C o u r t  a n d  m a i n t a i n e d  a t  t h e  P r o v i n c i a l  

C o u r t  l e v e l ;  s u p e r i o r  c o u r t s  t e n d  t o  

f o l l o w  more complex p r o c e d u r e s  wh ich  

a r e  less a p p r o p r i a t e  t o  mos t  f a m i l y  l a w  

mat ters  t h a n  t o  t h e  o t h e r  1 . i . t i g a t i o n  

i n  t h o s e  c o u r t s .  

( 2 )  The c o u r t  s h o u l d  a l s o  be  a t  home w i t h  t h e  

u s e  and  e f f e c t i v e  a p p l i c a t i o n  o f  t h e  

s o c i a l  s e rv i ce : ; ,  and t h e  Commj t : tee  t11i.1-11:s 

t h a t  a court .  h a s c d  upon t h e  p r e s e n t  Farnily 

C o u r t  i s  i n  t h e  bes t .  ]>or: i t ion t o  bccomc 

e x p e r t  i n  t h e i r  u s e .  

( 3 )  ' T h e  Commi t t ee ' s  p r o p o s a l  w i l l  c r e a t e  a  

u n i f i e d  Fami ly  C o u r t  w h i l e  d o i n g  t h e  

l e a s t  p o s s i b l e  v i o l c n c e  t o  e x i s t i n g  

i n s t i t u t i o n s  i n  o r d e r  t o  a c h i e v e  t h a t  

end ;  t h e  c r e a t i o n  of a  s u p e r i o r  c o u r t  

and t h e  work ing  o u t  o f  i t s  r e l a t i o n s  

w i t h  t h e  r e s t  o f  t h e  j u d i c i a l  s y s t e m  

would g i v e  r ise  t o  f a r  g r e a t e r  

p r a c t i c a l  d i f f i c u l t . i e s  t h a n  w i l l  t h e  

a d a p t a t i o n  o f  a n  e x i s t i n g  i n s t i t u t i o n .  

The Commit- tee 's  view i s  t h a t  a judge  o f  t h e  

Fami ly  C o u r t  s h o u l d  a c t  j u d i c i a l l y  upon e v i d e n c e  p r o p e r l y  

b e f o r e  hii;). T!ls s o ~ j d l  S C T V ~ C Z S  a v a i l : i b l e  t h r o u g h  

t h e  p roposed  Fanlily C o u r t  s h o u l d  



be d i r e c t e d  towards r e c o n c i l i n g  spouses  i f  t h a t  i s  

p r a c t i c a b l e ,  o r  of c o n c i l i a t i n g  s p e c i f i c  i s s u e s  such a s  

custody and maintenance, and t o  t h e  e x t e n t  t h a t  succes s  i s  

achieved m a t t e r s  will .  be k e p t  o u t  o f  t h e  j u d i c i a l  p roces s .  

Once, however, t h e  p a r t i e s  have c a l l e d  f o r  a  j u d i c i a l  

d e t e r m i n a t i o n ,  t h e r e  should be  a  proper  ad jud ica t ion  on 

ev idence  taken  on ly  i n  open c o u r t  and l e g a l  r i g h t s  should 

be  a s c e r t a i n e d  and enforced .  

(ii) C o n s t i t u t i o n a l  Problem 

The Committee's p roposa l  r e q u i r e s  t h e  co-opera t ion  

of t h e  L e g i s l a t u r e  and Execut ive  of t h e  Province and of t h e  

Parl iamerlt  of  Canada and t h e  Fede ra l  Execut ive .  Only 

Pa r l i amen t  can c o n f e r  j u r i s d i c t i o n  i n  d ivo rce .  Only judges 

appoin ted  by t h e  Governor General  earl a d j u d i c a t a  upon some 

of t h e  impor tan t  m a t t e r s  t o  be dea l t .  wj~i-h i n  Famjly Court  s u c h  

a s  d i v o r c e ,  n u l l i t y ,  j u d i c i a l  s e p a r a t i o n  and. m a t t e r s  r e l a t i n g  

t o  p r o p e r t y ,  and i t  i s  d o u b t f u l  t h a t  ] ;~rovincial l .y appoin ted  

judges  can be empowered t o  g r a n t  i n j u n c t i o n s  o r  r e s t r a i n i n g  

o r d e r s .  Only t h e  L e g i s l a t u r e  of t h e  prov?rlce? can e s t a b l - i s h  

t h e  proposed Family Court .  The Committee would p r e f e r  t o  

see t h e  f e d e r a l  p a r t  of t h e  problem so lved  by two p i e c e s  of 

l e g i s l a t i o n .  One would be  an amendment t o  t h e  Divorce Act 

which would a s s i g n  j u r i s d i c t i o n  i n  d i v o r c e  t o  t h e  proposed 

Family Court .  The o t h e r  would be  an amendment t o  t h e  

Judges  Act which would a l l ow t h e  Governoi- General  t o  c o n f e r  

upon judges of t h e  Family Court  j u r i s d i c t i o n  t o  d e a l  w i th  

f ami ly  law m a t t e r s  which a r e  now re se rved  f o r  s u p e r i o r  c o u r t  

judges.  The committee r ecogn izes ,  however, t h a t  t h a t  

p roposa l  i nvo lves  f u r t h e r  d i f f i c u l t i e s  i n  t h a t  s e c t i o n  100 of 

t h e  B r i t i s h  North America Act r e q u i r e s  t h a t  Par l iament  

p rov ide  f o r  t h e  payment of  judges  and t h a t  s e c t i o n  9 9  d e a l s  

w i t h  t h e  s e c u r i t y  of  t enu re  of jusges  and may n o t  be 

a p p r o p r i a t e  he re .  The Committee i s  s a t i s f i e d  t h a t  t h e  



problem c a n  b e  s o l v e d  by f e d e r a l . - p r o v j  n c j  a l  c o - o p e r a t i o n  

and  t h e y  t h i n k  t h a t  b o t h  governments  s h o u l d  be  u r g e d  t o  

r e c o g n i z e  t h a t  t h e  p u b l i c  i n t e r e s t  urgcnt1.y : -equj - res  t h a t  

c o - o p e r a t i o n .  

( 2 )  J u r i s d i c t i o n  o f  t h e  C o u r t  - 

(i) Problem - o f  D e f i n i t i o n  

The Committee r e c o g n i z e s  t h a t  thc c r e a t i o n  o f  a 

s p e c i a l i z e d  c o u r t  w i l l  i n e v i t a b l y  g i v e  rise t o  q u e s t i o n s  

a b o u t  t h e  b o u n d a r i e s  o f  i t s  j u r i s d i c t i o n .  ?'he Committee 

b e l i e v e s  t h a t  t h o s e  q u e s t i o n s  w i l l  b e  minimized  by i t s  

p r o p o s a l  t h a t  t h e  c o u r t  he g i v e n  j u r i s d i c t i o n  o v e r  b r o a d l y  

d e f i n e d  a r e a s  o f  law. 

(ii) What is I n c l u d e d  - 

The p roposed  Fami ly  C o u r t  shou1.d have o r i g i n a l  

e x c l u s i v e  j u r i s d i c t i o n  o v e r  t h e  f o l l o w i n g :  

1. D i v o r c e ,  n u l l i t y ,  j u d i c i a l  s e p a r a t i o n  and 

rest i  tu t i . on  o f  c o n j u g a l  r i g h t s .  

2.  Alimony and m a i n t e n a n c e  be tween s p o u s e s  

3 .  G u a r d i a n s h i p  o f  t h e  p e r s o n ,  m a i n t e n a n c e  and  

c u s t o d y  o f  c h i l d r e n .  

4 .  A f f i l i a t i o n  p r o c e e d i n g s .  

5 .  N e g l e c t e d  c h i l d r e n ,  i n c l u d i n g  t empora ry  

and permanent  w a r d s h i p s .  

6,. Adop t ions .  



7 .  V a r i a t i o n  and e n f o r c e m e n t  of  o r d e r s ,  

i n c l u d i n g  t h e  power i n  t h e  j u d g e s  o f  t h e  

c o u r t  t o  i s s u e  g a r n i s h m e n t  o r d e r s  which 

would have  e f f e c t  on a  c o n t i n u i n g  b a s i s .  

8. C r i m i n a l  m a t t e r s  w i t h i n  t h e  f a m i l y ,  s o  

l o n g  as t h e  f a m i l y  e l e m e n t  e x c e e d s  t h e  

c r i m i n a l  e l e m e n t .  Cl .ear ly murder  b e l o n g s  

i n  t h e  c r i m i n a l  c o u r t s  and  common a s s a u l t  

between husband and w i f e  b e l o n g  i n  t h e  

p roposed  Family C o u r t ,  b u t  t h e  Committee 

i s  n o t  s u r e  j u s t  where t h e  l i n e  s h o u l d  be  

drawn and t h i n k s  t h a t  t h e  Hoard of Review 

i n t o  t h e  Pr0vincia .L C o u r t s  h a s  a  beLl.cr 

knowledge from which t.o draw i t .  

9 .  J u v e n i l e  matters. 

10.  I n j u n c t i o n s  and r e s t r a i n i n g  o r d e r s  in 

f a m i l y  m a t t e r s .  

11. Q u e s t i o n s  o f  p r o p e r t y  between husband 

and w i f e .  

The judges  o f  t h c  p roposed  Family C o u r t  s h o u l d  

a l s o  have  j u r i s d i c t i o n  i n  j u v e n i l e  m a t t e r s .  The Committee 

i s  o f  t h e  view, however,  t h a t ,  t h e r e  s h o u l d  c o n t i n u e  t o  

be a s e p a r a t e  J u v e n i l e  C o u r t  o f  which t h e  Fami ly  C o u r t  

j u d g e s  s h o u l d  b e  members. The main p u r p o s e  o f  t h a t  

recommendat ion i s  t o  e n a b l e  P r o v i n c i a l  J u d g e s  t o  c o n t i n u e  

t o  e x e r c i s e  t h e  j u r i s d i c t i o n  o f  j u v e n i l e  c o u r t  j u d g e s ,  

p a r t i c u l a r ] - y  i n  a r e a s  o u t s i d e  t h e  m e t r o p o l i t a n  c e n t r e s ,  

s o  t h a t  where  Fami ly  C o u r t  j u d g e s  a r e  n o t  a v a i l a b l e  t h e r e  

w i l l  b e  no rcc1uc:ion of  s e r v i c e .  



I n  connection wl t h  tile; r farliil jr  law j u r i s d i c t i o n ,  

t h e  j u d g e s  of t h e  proposed  Far.!ily C o u r t  s h o u l d  have  power 

t o  g r a n t  i n j u n c t i o n s .  These  would i n c l u d e  o r d e r s  r e s t r a i n i n g  

one  s p o u s e  f rom m o l e s t i n g  a n o t h e r ,  o r d e r s  l e a v i n g  o n e  s p o u s e  

i n  t h e  e x c l u s i v e  p o s s e s s i o n  Of t h e  m a t r i m o n i a l  home, and  

s u c h  o t h e r  i n j u n c t i o n s  a s  m i g h t  b r  r e q u i r e d  i n  t h e  c i rcum-  

s t a n c e s  o f  t h e  p a r t i c u l a r  c a s e .  

(iii) T r a n s f e r  t o  t h e  S~ipreme C o u r t  

A s  i t  h a s  s a i d ,  t h e  Committee b e l i e v e s  t h a t  t h e  

p roposed  Fami ly  Cour t  s h o u l d  have exc1us:ive j u r i s d j . c t i o n  

i n  m a t t e r s  o f  f a m i l y  law.  However, t h c r e  w i l l .  h e  some 

matters which c a n  be  b e t t e r  d e a l t  w i t h  by t h e  Supreme C o u r t .  

The Commit.tee t h e r e f o r e  p r o p o s e s  t h a t  i i n  i l c t i o n ,  o r  some o n e  

ox more o f  t h e  i s s u e s  t h e r e i n ,  may by rctave of  a  judge  of  

t h e  Supreme C o u r t  b e  t r a n s f e r r e d  t o  1.)-1(. Supreme C o u r t  when 

by r e a s o n  o f  t h e  n a t u r e  o f  t h e  relief c l a i m e d  o r  f o r  o t h e r  

s p e c i a l  r e a s o n  s u c h  a c t i o n  o r  i s s u e s  may be  more convenient1.y 

t r i e d  i n  t h e  Supreme C o u r t .  Because f u L u r e  n e e d s  a r e  n o t  

f o r e s e e a b l e  t h e  C o m m i t t e e  would n o t  :irnposr d e t a i l e d  

r e s t r i c t i o n s  upon t h e  t r a n s f e r  power,  h u t  it h a s  i n  mind 

s u c h  t h i n g s  a s  complex p r o p e r t y  o r  company m a t t e r s .  The 

Supreme C o u r t  s h o u l d  a l s o  have power t o  t r a n s f e r  t h e  a c t i o n  

o r  one  or more of  t h e  i s s u e s  back t o  t l ~ e  Family  C o u r t .  

P r o p e r t y  matters are p e c u l i a r l y  a s s o c i a t e d  w i t h  

Supreme and D i s t r i c t  C o u r t s .  The Committee i s  o f  t h e  view, 

however,  t h a t  it would b e  v e r y  u n f o r t u n a t e  i f  t h e  F a m i l y  

C o u r t  w e r e  t o  have  j u r i s d i c t i o n  o v e r  a  d i v o r c e  b u t  n o t  o v e r  

t h e  r e l a t e d  p r o p e r t y  m a t t e r s .  I t  t h i n k s  t h a t  where  t h e  

q u e s t i o n  relates t o  p r o p e r t y  which a r i s e s  f rom t h e  husband- 

w i f e  r e l a t i o n s h i p  t h e  m a t t e r  i s  p r i m a r i l y  one  o f  f a m i l y  law; 

and t h a t  i f  t h e  q u e s t i o n  i s  more c l o s e l y  r e l a t e d  t o  p r o p e r t y  

law i t  can'be t r a n s f e r r e d  t o  t h e  Supreme C o u r t .  
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A quest.ion then  a r i s e s  a s  t o  which c o u r t  should have 

power t o  vary and enf 'o rcc  ma i i~ t r~nance  and c : ~ : .  t:ody C J K ~ ~ ~ S  

made by t h e  Suprr,~n,: Court  i n  matVers t r a r~ : ; f c r r ed  t o  i t .  I n  

most c a s e s  it w i l l  be convenient  f o r  t h e  Family Court  t o  

do  s o ,  b u t  t h e r e  may be except ional .  c a s e s .  The Comnlittee 

i s  of t h e  view t h a t  t h e  b e s t  p rov i s ion  i s  t h a t  once a  

judge of t h e  Supreme Court  has  made an o rde r  f o r  cus tody  o r  

maintenance t h e  o r d e r  should go back t o  t h e  Family Court  

u n l e s s  t h e  Supreme Court  judge o therwise  or t l e r s ,  w i t h  

power i n  t h e  Family Court  t o  en fo rce  and vary  i t .  

( i v )  S e r v i c e  Outs ide  Met ropol i t an  Areas - 

So f a r  a s  p o s s i b l e  111-re st.,-vices of t h e  r,.rtir,or;ed 

Family Court  should be a v a i l a b l e  throuqhout t h e  prov ince .  

The Committee, howcver, recognizes  t h a t  thcl -e  a  r e  f ipecia l  

problems i n  prov id ing  t h o s e  s e r v i c e s  o u t s i d e  t h e  l a r g e r  

popu la t ion  c e n t r e s .  

Judges  of t h e  Supreme and D i s t r i c t  Cour t s  a r e  

a v a i l a b l e  on c i r c u i t  t o  d e a l  wi th  many fami ly  law m a t t e r s  

w h i l e  t h e y  a r e  performing t h e i r  g e n e r a l  j u d i c i a l  d u t i e s  

throughout  t h e  p rov ince .  The Committee i s  of t h e  view 

t h a t  t hey  should have power ex o f f i c i o  t o  s i t  i n  t h e  

Family C o u r t . .  The purpose of t ) ~ a t  p roposa l  i s  t o  a l low 

them t o  d e a l  w i t h  m a t t e r s  coming be fo re  them on c i r c u i t  

i n  o r d e r  t h a t  t h e  l evo lo f  s e r v i c e  a v a i l a b l e  t o  people  

l i v i n g  o u t s i d e  t h e  l a r g e r  popu la t ion  c e n t r e s  w i l l  n o t  

d e c l i n e .  

The Committee has  a l r eady  recommended t h a t  t h e  

J u v e n i l e  Court  remain i n  be ing .  P r o v i n c i a l  Judges  of t h e  

p r o v i n c i a l  c o u r t  should have t h e  r i g h t  - ex o f f i c i o  t o  s i t  

i n  J u v e n i l e  Court  i n  o rde r  t o  n a i n t a i n  a t  l e a s t  t h c  e x i s t i - 5  

l e v e l  of s e r v i c e  i n  t h a t  f i e l d  throuqhout  t h e  prov ince .  



( 3 )  Judiciary  

(i) S p e c i a l i z e d  - Judyes - 

The nex t  q u e s t i o n  i s  whether or n o t  t h e  judges  of 

t h e  proposed Family Court  should  be s p e c i a l i z e d .  The 

Committee 's  view i s  t h a t  s p e c i a l i z a t i o n  w i l l  i n e v i t a b l y  

f low from t h e  c r e a t i o n  of a  u n i f i e d  fanli ly c o u r t ,  though 

t h e  s p e c i a l i z a t ~ i o n  of an i n d i v i d u a l  judge may be f o r  a 

f i x e d  pe r iod .  

The Committee i s  of t h e  view t h a t  spec ia l iza tz ion  

w i l l  b r i n g  w i t h  i t  t h e  advantage of c o n t i n u i t y  i n  p a r t i c u l a r  

c a s e s ,  which i s  d i f f i c u l t  t o  achieve i f  the judges a r e  

a s s i g n e d  t o  d i f f e r e n t  s i t t i n g s  each week; and the advantage 

o f  expe r i ence  i n  d e a l i r y  w i t h  family  law m a t t e r s ,  whi.c:h have 

a s p e c t s  d i f f e r e n t  from t h e  adminis tua t ion  of j u s t i c e  i n  

g e n e r a l .  S p e c i a l i z e d  judges have a  much b e t t e r  o p p o r t u n i t y  

t o  a s s e s s  t h e  b e n e f i t s  and l i m i t a t i o n s  of t h e  s o c i a l  s e r v i c e s  

and t o  deve lop  methods of us ing  those  s e r v i c e s  t o  t h e  b e s t  

advantage.  While t h e  Committee would n o t  recomnencl t h e  

e s t a b l i s h m e n t  of a  u n i f i e d  fami ly  c o u r t  f o r  t h e  s a k e  of 

s p e c i a l i z a t i o n ,  it i s  of t h e  view t h a t  advantages  of 

s p e c i a l i z a t i o n  i n  t h i s  unique f i e l d  wil.1. outweigh t h e  

d i sadvan tages ;  

Some concerns  about  s p e c i a l i z a t i o n  have been 

expressed  t o  t h e  Committee. One i s  t h a t  t h e  g r e a t  bu lk  of 

t h e  c a s e s  i n  fami ly  law a r e  based on s i m i l a r  f a c t s  and t h a t  

a f t e r  a  long per iod  of t ime  a judge hea r ing  them is l i k e l y  

t o  become jaded o r  a l t e r n a t i v e l y  i s  l i k e l y  t o  become t o o  

c l o s e l y  involved wi th  t h e  s o c i a l  s e r v i c e s  and t o  l o s e  

o b j e c t i v i t y .  T h e r e  a r c  a l r eady  i n  e x i s t e n c e ,  however, 

s p e c i a l i z e d  c r i m i n a l  2 n d  fami ly  law c c u r t s ,  and t h e  proposed 
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Family Court  w i l  I have a  b roadcr  s p e c i a l t y  than  t h e  l a t t e r  

now has .  F u r t h e r ,  t h e  Commi.ttee thj.nks t h a t  i t  w i l l  be  

p o s s i b l e  t o  a r r ange  t o  t r d n s f c r  a judge o u t  of  t h e  proposed 

Family Court  t o  o t h e r  p rov inc ia l .  c o u r t s  e i t h e r  when t h e  

judge f e e l s  t h e  need of change o r  on a s y s t e m a t i c  b a s i s .  

The Committee does  n o t  expec t  t-he judge t o  become t o o  much 

involved  w i t h  t h e  s o c i a l  s e r v i c e s  i f ,  a s  t h e  Comiiittee 

s u g g e s t s ,  t h e  s o c i a l  s e r v i c e s  a r e  s e p z r a t e l y  admin i s t e r ed  

and t h e  j u d i c i a l  r o l e  of t h e  judges i s  s t r e s s e d .  

Another concern which has  been expressed  t o  t h e  

Committee i s  t h a t  t h e  supply of f i r s t  c l a s s  judges  w i l l i n g  t o  

devo te  t h e i r  l i v e s  t o  such a  specia l j .zed f i e l d  may n o t  be 

g r e a t  enough t o  meet t h e  e x t r d  denand:; which w i l l  be p laced  

upon it. The Committee n o t e s ,  howevrtr, t h a t  t.he supply o f  

good judges f o r  t h e  provinci-a1 c o u r t s  s p e c i a l i z i n g  i n  

c r i m i n a l  m a t t e r s  and i n  fami ly  niattcr:; appears  t o  be jncrea? : ing ,  

and t h a t  t h e  s p e c i a l i z e d  family  law ba r  a l s o  appears  t o  be 

i n c r e a s i n g .  I t  t h i n k s  t h a t  t h e  prolr)lc!n can bo met,  and 

t h a t  it can be minimized by arrangemc!liis Lor t r a n s f e r  o u t  

of t h e  proposed Family Court  when. t r . , .~nsfer  is d e s i r a b l e .  

The Committee does n o t  s e e  ally p r a c t i c a b l e  a l t e r -  

n a t i v e  t o  a  s p e c i a l i z e d  c o u r t .  I f  t h e  proposed Family Cour t  

were t o  be p a r t  of o r  a s s o c i a t e d  w i t h  t h e  T r i a l  D iv i s ion  

of t h e  Supreme Cour t ,  it would be p o s s i b l e  t o  have 

judges  of t h e  T r i a l  D iv i s ion  s i t  on an ass ignment  b a s i s  i n  

t h e  Family Court .  That arrangement would i n  t h e  Committee's 

view r e q u i r e  j u n i o r  j u d i c i a l  o f f i c e r s  t o  do t h e  maintenance,  

cus tody  and enforcement work now done by t h e  p r e s e n t  Family 

Court  and would r e q u i r e  t h o s e  j u n i o r  j u d i c i a l  o f f i c e r s  t o  be 

more narrowly s p e c i a l i z e d  than  t h e  judges of t h e  Family Cour t  

which t h e  Committee proposes  and t h e i r  p o s i t i o n s  would be  

l e s s  a t t r a c t i v e  t o  h i g h l y  q u a l i f i e d  persons .  While t h o s e  



j un lo r  j u d i c i a l  o f f  i cer:; nliqht be enabled t o  move back and 

f o r t h  from t h e  Provincia l .  C o u r t ,  a two-t iered c o u r t  i n  

which t h e  judges i n  each courl. a r e  nismbers of ano the r  c o u r t  

would n o t  i n  t h e  Committc!:!'s view be p r a c t i c a b l e ,  and would 

n o t  ach ieve  t h e  d e s i r e d  o b j e c t i v e s .  

(ii) Workload - of t h e  Courts  

The Committee's p roposa l  would t r a n s f e r  d ivo rce ,  

n u l l i t y ,  j u d i c i a l  s e p a r a t i o n ,  adop t ion ,  permanent wardship  

and some o t h e r  m a t t e r s  t o  t h e  Family Court  and would g i v e  

t h a t  Court  t h e  power t o  va ry  a l l  maint.enance and cus tody  

o r d e r s .  The t r a n s f e r  would r e s u l t  i n  t h e  proposed Family 

Court  having s u b s t a n t i a l l y  more work than t h e  p r e s e n t  Family 

Cour t ,  and would r e q u i r e  t h e  appointment of addi.t:i.onal jucjgcs. 

The workioad of t h e  Tr i . a l  Div js ion  and of t h e  

D i s t r i c t  Court  would be reduced acco rd ing ly ,  b u t  t h a t  

would probably be compensated f o r  by t h e  growth of o t h e r  

work i n  t h o s e  c o u r t s .  

(iii) Fecrui t i .nq of Judges 

I t  is obvious t h a t  t h e  e f f e c t i v e  o p e r a t i o n  of t h e  

proposed Family Court  w i l l  depend upon t h e  a p p o i n t r e n t  of 

judges i n  whom t h e  1-egal p r o f e s s i o n  and t h e  p u b l i c  w i l l  have 

conf idence .  That  i nvo lves  f i n d i n g  judges  of h igh  a b i l i t i e s  

and c o n s c i e n t i o u s  devot ion  t o  t h e  family  law f i e l d .  The 

Committee does  n o t  t h i n k  t h a t  it can gc  f u r t h e r  t han  t o  

make t h i s  s t a t emen t  of t h e  obvious;  t h e  appointment of  

judges of t h e  P r o v i n c i a l  Cour t s  i s  t h e  f u n c t i o n  of t h e  

At torney  General  and it is f o r  him and t h e  Government t o  

ensu re  t h a t  appointments a r e  p r o p e r l y  made i n  t h e  l i g h t  o f  

t h e i r  great.  p u b l i c  :.r..8?c,rtance. 



( i v )  Chief Judge 

The proposed Family Court  should have a  s e p a r a t e  

i d e n t i t y .  I t  w i l l  have complex problems which w i l l  be very 

d i f f e r e n t  from t h o s e  of any o t h e r  c o u r t .  For t h c s e  r ea sons ,  

and because of t h e  importance of t h e  c o u r t ,  t h e  Commjttee 

t h i n k s  t h a t  t h e r e  should be  a  Chief Judge of t h e  Family 

Court  whose f u n c t i o n  r e l a t e s  t o  t h a t  c o u r t  a lone .  The 

Chief Judge shou ld ,  of  cou r se ,  pos ses s  t h e  conf idence  of 

t h e  p u b l i c  and of t h e  l e g a l  p r o f e s s i o n .  

(v )  P r e s e n t  Judges of t h e  Family Court  

Some judges of t h e  e x i s t i n g  Family Court  a r e  n o t  

lawyers ,  and o t h e r s  d o  n o t  have t.he q n a l i f i c a t i o n s  r equ i r ed  

by t h e  Judges  Act. The Committee's view i s  t h a t  such 

judges shou ld ,  t o  t h e  e x t e n t  p o s s i b l e ,  c:s;-!tinue t o  e x e r c i s e  

t h e i r  p r e s e n t  powers and perform t h e i r  p r e s e n t  d u t i e s ,  e i t h e r  

a s  judges of t h e  Family Court  o r  a s  ju3yes of t h e  J u v e n i l e  

Court .  

( 4 )  Procedures  

M a t t e r s  i n  t h e  Family Court  a r e  cus tomar i ly  d i sposed  of 

under a  summary procedure ,  and s o  a r e  m a t t e r s  d e a l t  w i t h  by 

Family Court  judges  s i t t i n g  a s  J u v e n i l e  Court  judges.  A 

summary procedure  i s  s u i t a b l e  t o  most fami ly  law m a t t e r s  and 

should c o n t i n u e  t o  be  t h e  r u l e .  However, some of t h e  m a t t e r s  

under t h e  j u r i s d i c t i o n  of t h e  proposed Family Court  w i l l  

r e q u i r e  more e l a b o r a t e  procedures ,  e . g . ,  some c o n t e s t e d  

d i v o r c e  and n u l l i t y  m a t t e r s  and some p r o p e r t y  m a t t e r s .  The 

Committee's view i s  t h a t  p rov i s ion  should  be  made f o r  more 

e l a b o r a t e  p rocedures  where they a r e  r e q u i r e d ,  such a s  
. . exairtinations for discovery  and produc t ion  of documents. . ~ n  



o r d e r  t o  ensu re  t h a t  thcse  procedures  a r e  n o t  used t o  impede 

l i t i g a n t s  i n  m a t t e r s  whi-ch should be d e a l t  w i th  i n  a  summary 

way, t h e  Committee rccommends t h a t  they be a v a i l a b l e  on ly  by 

l e a v e  of a  judge of the! proposed Family Court .  

A concern t h a t  h a s  been expressed  i s  t h a t  p rov id ing  

f o r  t h e  more e l a b o r a t e  procedures  i n  t h e  proposed Famlly Court  

must n e c e s s a r i l y  cause  e i t h e r  t h e  p r e s e n t  e x p e d i t i o u s  

machinery o r  t h e  more e l a b o r a t e  procedures  t o  s u f f e r .  The 

Committee does  n o t  t h i n k  t h a t  t h a t  r e s u l t  w i l l  f o l l ow.  The 

g r e a t  bu lk  of c a s e s  should be d e a l t  w i th  through a  s imple  

procedure .  The judges of t h e  c o u r t  admin i s t e r ing  t h e  more 

e l a b o r a t e  p rocedures  w i l l  be  q u a l i f i e d  lawyers and should  be 

a b l e  t o  manage them p rope r ly  i n  t h e  comparaLively sma l l  

number of c a s e s  i n  which they  w i l l  be a p p r o p r i a t e .  

I n  view of t h e  a d d i t i o n a l  respons j  h i  I  i t i e s  whj.ch would 

be  g iven  t o  t h e  proposed Family Cour t ,  t h e  Committee a t t a c h e s  

g r e a t  importance t o  t h e  p r e p a r a t i o n  of Rules of Court .  The 

Rules  should  n o t  complicate  t h o s e  m a t t e r s  which should be 

d e a l t  w i t h  by a  summary procedure ,  b u t  t hey  should make pro- 

v i s i o n  f o r  i n t e r l o c u t o r y  proceedings  by l eave  of t h e  c o u r t  

and t h e y  should  prov ide  f o r  such t h i n g s  a s  s e r v i c e  e x  j u r i s  

and garnishment .  Some of t h e  Rules may be p a t t e r n e d  a f t e r  

t h e  A l b e r t a  R'iles of Court ,  and some of t h e  l a t t e r  Rules 

may be inco rpo ra t ed  by r e f e r e n c e .  The Rules  should be 

prepared  when t h e  Committee's p roposa l  has  been accep ted  i n  

p r i n c i p l e  and d e c i s i o n s  have been made a s  t o  t h e  p r e c i s e  

s t r u c t u r e  of t h e  c o u r t .  

( 5 )  Appeals 

The Committee recommends t h a t  an a p p e l l a n t  have a  cho ice  

between a n  appea l  t o  t h e  Appei la te  Div is ion  and an appea l  t o  

a pane l  of t h r ee  judges  drawn from the  Family Court. A 



l i t i g a n t  who wishes  t o  appeal  from t h e  panel  of t h r e e  judges  

should  have t h e  f u r t h e r  r i g h t  t o  appeal  t o  t h e  Appe l l a t e  

D iv i s ion ,  b u t  on ly  by- 1c:ave oE a  judye of t h e  l a t t e r  c o u r t .  

The Committee expec t s  t h a t  i f  an impor tan t  ques t ion  of law 

o r  p o l i c y  i s  involved  t h e  a p p e l l a n t  w i l l  go t o  t h e  A p p e l l a t e  

D iv i s ion  i n  t h e  f i r s t  p l a c e ,  b u t  t h a t  i n  most c a s e s  a m a t t e r  

of  amount o r  a  complaint  about  t h e  assessment of ev idence  

w i l l  be involved and t h e  a p p e l l a n t  w i l l  be  l i k e l y  t o  choose 

t h e  appea l  t o  t h e  Family Court  pane l .  Superv is ion  by t h e  

A p p e l l a t e  D iv i s ion  w i l l  t e n d  t o  ensu re  adherence t o  g e n e r a l  

l e g a l  p r i n c i p l e s ,  and supervj.sion by t h e  Family Cour t  bench 

en  banc w i l l  t e n d  t o  ensu re  un i formi ty  of approach by 

Family Cour t  Judges .  

The Comi  t t e e  makes i t s  r.ccomniendat-.i.on f o r  a3 t - c r n a t i v e  

forms of appca l  because it i s  of t h e  view t h a t  an appeal  t o  

t h e  Appell.ate D iv i s ion  w i l l  o f t e n  be i .mprnctica1. The 

g r e a t  bulk  of fami ly  law m a t t e r s  i nvo lve  q u e s t i o n s  of f a c t ,  

u r g e n t  m a t t e r s  such a s  cus tody ,  o r  matit-.rti which, however 

g r e a t  t h e i r  importance i n  human t e rms ,  i nvo lve  srnall  sums 

o f  money which do n o t  appear  t o  j u s t i f y  t h e  c o s t  of such an 

appea l .  I t  i s  f o r  t h a t  reason  t h a t  t h e  Committee would n o t  

c o n f i n e  a  l i t i g a n t  t o  a  r i g h t  of appeal  t o  t h e  Appel. late 

Div is ion .  The Committee a l s o  cons idered  an appea l  t o  a  

judye of t h e  T r i a l  D iv i s ion  e i t h e r  de  novo o r  on t b e  r e c o r d  - .- 
b u t  does  n o t  l i k e  t r i a l s  de  novo and does n o t  want t o  -- 
s u g g e s t  an a p p e a l  from one s i n g l e  judge t o  a n o t h e r  s i n g l e  

judge. 

( 6 )  S o c i a l  S e r v i c e s  

The Committee i s  of t h e  view t h a t  a  number o f  s o c i a l  

s e r v i c e s  should be a v a i l a b l e  through t h e  Family c o u r t  t o  

t h e  judges and t o  ti:e l i t i g a n t s .  These should i n c l u d e  i n t a k e  



and i.nf ormcltj.on s e r v i c e s ,  l (?( j ;~-I .  r ep re sen t - a t i on ,  conci l i .a t iors  

s e r v i c e s ,  i n v e s t i g a t i v e  s s r v i c e s  i n  r e l a t i o n  t o  custody 

m a t t e r s ,  and fo l low- through  s e r v i c e s  i nc lud ing  c o l l e c t i o n  

s e r v i c e s  and c o n c i l i a t i o n  of a c c e s s  d i s p u t e s .  The Committee 

does  n o t  e x p r e s s  any view a s  t o  t h e  e x t e n t  or o r g a n i z a t i o n  

of t h e s e  s e r v i c e s  s i n c e  t h o s e  s u b j e c t s  a r e  be ing  cons ide red  

by t h e  S o c i a l  Servi.ces Committee convened by t h e  I n s t i t u t e .  

The Committee, however, wishes t o  comment on two m a t t e r s .  

The f i r s t  i s  t h e  r e l a t i o n s h i p  between t ~ h e  judge and t h e  

s o c i a l  s e r v i c e s .  The Committee has  a l r eady  s a i d  t h a t  t h e  

f u n c t i o n  of t h e  judge i s  t.he j u d i c i a l  funct-.ion of a d j u d i c a t i n g  

upon ev idence  p r o p e r l y  b e f o r e  him. There shou1.d be no 

b l u r r i n g  of t h e  r o l e s  of a d j u d i c a t i o n  on t h e  one hand and 

c o n c i l i a t i o n  and i n v e s t i g a t i o n  on t h e  o t h e r .  S o c i a l  workers 

w i l l  g i v e  ev idence  b e f o r e  t h e  judge and when custody o r  a  

j u v e n i l e  m a t t e r  i s  i-nvolved t h e  judge may ask t h e  s o c i a l  

s e r v i c e s  t o  i n v e s t i g a t e ,  b u t  t h e  s e r v i c e s  themselves  should  

be  s e p a r a t e  and a p a r t  from t h e  judge. The a v a i l a b i l i t y  of 

s o c i a l  s e r v i c e s  should be  a  p r i n c i p a l  c h a r a c t e r i s t i c  of t h e  

proposed Family Court ,  b u t  when t h e  s t a g e  of a d j u d i c a t i o n  

i s  reached t h e  c o u r t  should be a  c o u r t  of law. 

The Committee 's  second comn1ent i s  t h a t  t h e  s o c i a l  

s e r v i c e s  should be  a v a i l a b l e  t o  l i t i g a n t s  b u t  t h a t  t h e r e  

should be no compulsion o r  coerc ion  upon l i t i g a n t s  t o  u s e  

them. 

5.  INTERIM STEPS 

There w i l l  be some l a p s e  of t ime be fo re  t h e  proposed 

Family Court  can be c r e a t e d  and c lo thed  w i t h  t h e  e x c l u s i v e  

j u r i ; d i c t i c n  recoxr.iencl,?d by t h e  Coirmittcc. Some i n t e r i m  

s t e p s  can bs taken by t h e  L e y i . s l a t u r e a t  any t ime ,  and t h e  

Committee recommends t h a t  t hey  be taken a s  soon a s  p o s s i b l e .  



One of t h e  major probleiils expc:l-ienced t ~ y  t h e  e x i s t i n g  

Family Court  i s  t h a t  it .  i s  r e s p o n s i b l e  f o r  en fo rc ing  

maintenance o r d e r s  made by t h e  Supreme Court  but. has  no 

power t.o va ry  them t o  meet t h e  d i f f e r e n t  c j rcumstances  * 

which t h e y  o f t e n  pcxceive when an o rde r  comes b e f o r e  them 

f o r  enforcement .  l'hc Conunittee rec0mmend.s i h a t  two s t e p s  

b e  taken  a s  soon a s  p o s s i b l e  t o  reduce t h e  number of sunh 

c a s e s .  The f i r s t  j s  t o  empower t h e  judges of Lhe p r e s e n t  

Family Cour t  t o  make maintenance o r d e r s  i n  favour  of spouses ,  

ex-spouses and c h i l d r e n  bo th  bef orc and a f t e r  di vorce  , 
and t h e  Commi.ttee recommends t h a t  l e g i s l a t i o n  be passed t o  

t h a t  e f f e c t .  The second i s  t o  prov ide  t h a t  maintenance 

o r d e r s  made by t h e  Family Court  w i l l  s u r v i v e  a  rlccree of 

d i v o r c e ,  n u l l i t y  o r  j ~ ~ d i c i a l  s e p a r a t i o n  u n l e s s  t.he Supreme 

Cour t  judge g r a n t s  an o rde r  i n  different terms,  :i.n which 

e v e n t  t h e  Family Court  o r d e r  would be  deemed t o  b e  amended 

acco rd ing ly .  

The Committee indeed would l i k e  t o  recommend t h a t  upon 

r e g i s t r a t i o n  i n  t h e  Family Court  f o r  enforcement a  Supreme 

Court: maintenance o r d e r  become an o r d e r  of  t h e  Family Court  

s o  t h a t  t h e  Family Court  cou ld  vary  it. I t  appears  t o  t h e  

committee,  however, t h a t  it i s  d o u b t f u l  t h a t  t h e  prov ince  

h a s  +:he power t o  make such a  p r o v i s i o n ,  p a r t i c u l a r l y  i n  

c a s e s  of d i v o r c e ,  tind t h a t  such a  p r o v i s i o n  w i l l  have t o  

w a i t  t h e  g e n e r a l  soLution t o  t h e  c o n s t i t u t i o n a l  problem. 

The Committee a l s o  recommends ano the r  i n t e r i m  s t e p .  

J u r i s d i c t i o n  t o  g r a n t  permanent wardship should be t r a n s f e r r e d  

from D i s t r i c t  Court  t o  t h e  p r e s e n t  Family Court .  The p r e s e n t  

d i v i s i o n  o f  j u r i s d i c t i o n  under which permanent wardships  a r e  

w i t h i n  t h e  j u r i s d i c t i o n  of t h e  D i s t r i c t  Court  and temporary 

wardshfps  a r e  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  Family Court  

c r e a t e s  an awkward s i t u a t i o n  a s  t h e  remedies a r c  very  c l o s e l y  



associated a n d  i t  s h o l ~ l d  IJC pior;: i b l e  t o  o h i < l i n  e i t h e r  i n  o n e  

c o u r t  w i t h o u t  t h e  n e e d  f o r  a new p r o c c e d i n y  i n  a n o t h e r  

c o u r t .  
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Re : c o l ~ r t s  - Adminis t e r i n y  - Farcily ~ a w  

The a t t a c h e d  memorandum i n v i t e s  t h e  views of t h e  
Judges and of t h e  l e g a l  p ro fe s s ion  on a  s u b j e c t  of g r e a t  
concern t o  t h e  people of t h e  prov ince ,  t h e  s t r u c t u r e  of  
t h e  c o u r t s  admin i s t e r ing  Family Law. 

Attached t o  t h e  memorandum i s  a  r e p o r t  prepared by 
t h e  Committee on tile i ,di;:inistration of Fami1.y Law of which 
I am the  nominal. chairman. Having a r r i v e d  a t  t h e  p o i n t  of  
p repa r ing  t n a t  r e p o r t ,  t h e  Committee decided t h a t  before  a  
f i n a l  clecision i s  made a s  t o  what should be recommended, 
t h e r e  shouid be Zurtner c o n s u l t a t i o n  wi-th the  Bench and t h e  
bar .  Tne memorandum i s  t h e r e f o r e  s e n t  o u t  a t  t he  i n s t a n c e  
of t h e  Coimnittee, b u t  it i s  a l s o  i n  accordance w i t h  t h e  
I n s t i t u t e ' s  view t h a t  t h e r e  should be t h e  g r e a t e s t  p o s s i b l e  
c o n s u l t a t i o n  on t h e  s u b j e c t .  

One copy of t h e  icemorandum i s  going t o  each member of 
t h e  Appel la te  Div is ion ,  t h e  T r i a l  Di-vision, t h e  D i s t r i c t  Court 
and t h e  Family Court.  One copy i s  going t o  each f i rm  o r  
i n d i v i d u a l  p r a c t i t i o n e r  and, i n  t h e  c a s e  of a  f i rm ,  should be 
passed t o  t he  person most i .n te res ted  i n  tile s u b j e c t .  More 
copies  a r e  a v a i l a b l e  upon r eques t .  

Comments should be made t o  me o r  t o  a  member of t h e  
Conunittec. I t  wculd be app rec i a t ed  i f  anyone who proposes 
t o  make an ex t ens ive  comment would l e t  me know s o  t h a t  
f u r t h e r  s t e p s  w i l l  n o t  be taken i n  ignorance t h a t  it i s  
coming. 

W.H. Murlburt 



UNIFIED FAJlILY COUKT 

MEMORANDUM 

TABLE OF CONTENTS 

Page No . 
I . PURPCSE OF NEIYORAIL'DUM . . . . . . . . . . . . .  1 

11 . IIISTORY . . . . . . . . . . . . . . . . . . . .  2  

(1) C o r n i t t e e  Recommendation . . . . . . . . .  3 
( 2 )  Proposal  by Some Edmonton Members of . . . . . . . . . . . .  t h e  T r i a l  Div is ion  G 
( 3 )  Var ia t ion  of Proposal  (2 )  suggested by 

some members of t h e  Committee . . . . . .  7 
( 4 )  The u n i f i e d  Family Court  a s  p a r t  of  t h e  

~ i s t r i c t  o r  Supreme Court  . . . . . . .  9 
(5 )  Separa te  Family Court  . . . . . . . . . .  1 0  . . . . . . . . . .  ( 6 )  B r i t i s h  Columbia Plan 1 0  

I V  . SPECIFIC PRODLEMS . . . . . . . . . . . . . . . .  11 

. . . . . . . . . .  ( I )  Spec ia l i zed  J u d i c i a r y  1 1  

A . Advantages . . . . . . . . . . . . . .  11 

i3 . Disadvantages . . . . . . . . . . . .  12 

(2 )  Fragmented J u r i s d i c t i o n  . . . . . . . . .  1 2  . . . . . . . . . . . . . . . .  ( 3 )  Procedure 13  
( 4 )  The Mainstream . . . . . . . . . . . . . .  13 
(5 )  J u d i c i a l  Se rv i ces  t o  Smal ler  Cent res  and 

Rural  Areas . . . . . . . . . . . . . . .  15 
( G )  C o n s t i t u t i o n a l  Problems . . . . . . . . .  1 G  

(i) Can t h e  u n i f i e d  family  c o u r t  be . . . . . .  p r o v i n c i a l l y  appointed? 1 7  
(ii) Cali a  two-t iered c o u r t  be c r e a t e d ?  2  0 

(iii) Can t h e  B.N.A. Act be amended by . . . . . . . . . . . .  Parl iament  20 
( i v )  W i l l  t h e  Federa l  and P r o v i n c i a l  . . .  Govermaeilts come t o  agreement 2 0 

. . . . . . . . . . . . . . . . . . .  V CONCLUSION 21 

APPENDIX: Report of  t h e  Committee on Adminis t ra t ion  
of Family LaT>? . . . . . . . . . . . . . .  2 3 



I 

PURPOSE O F  I'@?MORANDUM 

The purpose of t h i s  memorandum i s  t o  s o l i c i t  t he  

cons idered  views o f  bench and ba r  on proposa ls  f o r  a s i n g l e  

c o u r t  t o  have j u r i s d i c t i o n  i.n ma t t e r s  of  famil!( law, 

i nc lud ing  the  fol lowing:  

(I)  Divorce, n u l l i t y ,  j u d i c i a l  s e p a r a t i o n  and 

r e s t i t u t i o n  of con juga l  r i g h t s .  

( 2 )  Alimony and maintenance between spouses.  

( 3 )  Guardianship of t h e  person,  maintenance and 

custody of c h i l d r e n .  

( 4 )  A f f i l i a t i o n  proceedings .  

( 5 )  Neglected c h i l d r e n ,  i nc lud ing  temporary and 

permanent wardships. 

( 6 )  Adoptions. 

( 7 )  V a r i a t i o n  and enforcement of  o rde r s .  

( 8 )  Cr iminal  ma-t ters  w i th in  t h e  family.  (The 

p r e s e n t  view i s  t h a t  " f a n ~ i l y  law" should 

i n c l u d e  c r i m i n a l  m a t t e r s  s o  long as t h e  

family  element exceeds t h e  c r i m i n a l  element.  

C l e a r l y  murder belongs i n  t h e  c r i m i n a l  c o u r t s  

and common a s s a u l t  between husband and w i f e  

beloilys: i.n t h e  ~ r o i j 0 ~ c . d  F:~nily C o u r t ,  bu t  

it i s  n o t  c l e a r  j u s t  vhere  t.he l i n e  should be 
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(9 )  Juven i l e  mat te rs .  

(10) I n j w c t i o n s  and r e s t r a i n i n g  o r d e r s  i n  family 

ma t t e r s .  

(11) Ques t ions  01 prope r ty  between tiushand and wi fe .  

I T  

J I ISTORY 

There has been much s tudy  i n  A lbe r t a  and e lsewhere  

i n  Canada of t h e  s t r u c t u r e  of c o u r t s  e x e r c i s i n g  j u r i s d i c t i o n  

i n  family  law ma t t e r s .  The s t u d i e s  have a l l  suggested a  

Unif ied Family Court  and t h e  es tab l i shment  of  s o c i a l  s e r v i c e s  

w i t h i n  t h e  family  c o u r t  rjettirlg. The s t u d j e s  i nc lude  t h e  

fol lowing:  

I n s t i t u t e  of Law Research and Reform--Working Paper ,  
Family Court  1972 (va r ious  a l t e r n a t i v e s  f o r  e s t a b l i s h - .  
ment a s  p a r t  of Supreme Court  o r ,  i f  that .  i s  n o t  
p o s s i b l e ,  a s  a  s e p a r a t e  s u p e r i o r  c o u r t )  

Response of t h e  Calgary Bar--Family J,aw Subsect ion 
of t he  Canadian Ear Assoc ia t ion  i n  A lbe r t a ,  1972 
(Family Court a t  P r o v i n c i a l  Court  l e v e l  w i th  
speedy appeal  by t r i a l  de novo t o  T r i a l  Div is ion)  

The Law Iceform Commissicn of Canada, Report on 
Fainily Law, 1 9 7 6  (Supren!e Court l e v e l )  

The Ontar io  Law Reform Co~nmission, Reform of  
Family Law, P a r t  V ,  1374 (Supreme Court  l e v e l )  

The F i r s t  Report of  t h e  Royal C o ~ ~ m i s s i o n  on 
Family and C? , i ld ren ts  Law, B r i t i s h  Columbia, 
1 9 7 4  (Combined a d m i n i s t r a t i v e  and s o c i a l  s e r v i c e s ;  
supreme, county dnd P r o v i n c i a l  Courts  i n  sama 
cour thouses ;  s e e  a l t e r n a t i v e  6, p. 1 0 )  

The Honourable Cnmett  hall.'^ r e p o r t  i n  Saskatchewan, 
1 9 7 4  (maxim~v yrovj  n c i a l  j u r i s d i  c t i o n  i n  P rov inc i a l  
C O U ~  t j 



The Quebec Civi.1 Code Revision O f f i c e ,  Report of  
t he  Family Court ,  1975 (Superi.or Court )  

The P r ince  Edward I s l and  Unif ied Family Court  
1975 ( P a i t  of P r o v i n c i a l  Suprenre Court;  now 
func t i o n i n q )  

I t  was i n  t h i s  c l ima te  t h a t  i n  e a r l y  1976 t h e  

1 n s t i t u t . e  of  Law Research and Rcform i n v i t e d  t h e  Conunittte 

on Admi.nistrati.011 o f  Fa.mi1.y Lari ko examine t h e  s t r u c t u r e  of 

t he  c o u r t s  adminis ter i .ng family  law and t o  make proposa ls  

f o r  p rov id ing  t h e  most e f f e c t i v e  a d m i n i s t r a t i o n  of j u s t i c e  

i n  t h e  fanli ly law f i e l d .  Members o f  t he  Committee were 

nominated by tho  Attorney General ,  t h e  Chief J u s t i c e s  and 

Chief Judges of t h e  Cour t s ,  tile Law Soc ie ty  o f  A lbe r t a  and 

t h e  I n s t i t u t e .  A copy o f  t h e  r e p o r t  made by t h e  Committee 

i n  J u l y  i s  at t -ached.  

I11 

ALTERNATIVE i2ROPOSALS 

Before t h e  Conunittee makes it r e p o r t  f i n a l ,  and 

before  t h e  I n s t i t u t e  cons ide r s  t h e  r e p o r t ,  it has been thought  

d e s i r a b l e  t o  c i r c u l a t e  t h i s  memorandum t o  t h e  bench and ba r  

t o  g e t  cons idered  views on those  a l t e r n a t i v e  proposa ls  which 

apijear t o  be w i t h i n  t h e  range of p r a c t i c a b i l i t y  f o r  Alber ta .  

T h e  ones chosen a r e  those  which have been o r  a r e  being 

implemented i n  o t h e r  p rov inces  o r  which have r ece ived  sub- 

s t a n t i a l  suppor t  i n  our  d i s c u s s i o n s  and which t h e r e f o r e  

appear  t o  be w i t h i n  t h e  range of p r a c t i c a b i l i t y .  W e  w i l l  

now d e s c r i b e  t hose  a l t e r n a t i v e s .  

(1) C o r n i t t e e  Recommendation --- 

I n  i t s  a t t a c h e d  r e p o r t  t h e  Coicnittee made a  p roposa l  

w t l i c : ~  mzy be sur?rnari~e,:: 
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(i) That one c o u r t ,  lrnown a s  t h e  Farni1.y Court  

o f  A lbe r t a ,  have o r i g i n a l  exc lus ive  j u r i s d i c t i o n  

i n  Family Law ma t t e r s .  

(ii) That t h e  c o w t  be based upon the  e x i s t i n g  

Family CC~urt and c o n s i s t  of  p r o v i n c i a l l y  appointed 

judges. 

( i i j . )  That an a .c t ion i n  t h e  Family Court ,  o r  some 

one o r  more of tile i s s u e s  t h e r e i n ,  may by l e a v e  of a  

judge of t.he Supreme Court  be t r a n s f e r r e d  t o  t h e  

Supreme Court  when by reason of t h e  n a t u r e  of t he  

r e l i e f  claimed o r  f o r  o t h e r  s p e c i a l  reason such 

a c t i o n  o r  i s s u e s  may be more convenien t ly  t r i e d  i n  

t h e  Supreme Court ;  and t h a t  t h e  Supreme Court  should 

have power t o  t r a n s f e r  t h e  a c t i o n  o r  one o r  more 

of t h e  i s s u e s  back t o  t h e  Family Court.  

( i v )  That judges of t h e  Supreme and D i s t r i c t  

Courts  be empowered e x  o f f i c i o  t o  s i t  i n  t h e  

Family Court ,  and t h a t  P r o v i n c i a l  Judges should 

be empowered ex o f f i c i o  t o  s i t  i n  t h e  J u v e n i l e  

Court .  The i n t e n t i o n  o f  t h i s  recommendation is  

t o  mainta in  t h e  l e v e l  of  s e r v i c e  a v a i l a b l e  t o  

people  l iv i -ng o u t s i d e  t h e  l a r g e r  popula t ion  c e n t r e s  

( v )  That  t h e  proposed Family Court  have a  ch i e f  

judge whose func t ion  r e l a t e s  t o  that .  c o u r t  a lone .  

( v i )  That judges of t h e  p r e s e n t  Family Court  

who a r e  n o t  lawyers o r  do n o t  have t h e  q u a l i f i -  

c a t i o n s  requi red  by t h e  Judges '  Act con t inue ,  t o  

t h e  e x t e n t  p o s s i b l e ,  t o  e x e r c i s e  t h e i r  p r e s e n t  

powers and perform t h e i r  p r e s e n t  d u t i e s ,  e i t h e r  

a s  jilclqcs of ti-:e !??rnily C o u r t .  or as  judges of 

t h e  Juven i l e  Court.  



( v i i )  That  provisi.on be made i n  t h e  proposed 

Family Court  f o r  procedures such a s  examinations 

f o r  d i scovery  and product ion of documents which 

may be r equ i r ed  of t h e  more complex m a t t e r s  

which would cone wi th in  t h e  j u r i s d i c t i o n  of t he  

proposed Family Court .  I n  o r d e r  t o  ensure  t h a t  

t he se  procedures  a r e  riot used t o  impede l i t i g a n t s  

i n  matt.ers which should he d e a l t  w i th in  i n  a  

summary way, however, t h e  Committee recommends 

t h a t  they  be a v a i l a b l e  on ly  by l eave  of a  judge. 

( v i i i )  That Rules o f  Court  should be prepared 

which would n o t  complicate  those  ma t t e r s  which 

should be d e a l t  w i th  by a  suniilary proceclure bu t  

should d e a l  w i th  i n t e r l o c u t o r y  proceedings and 

such t h i n g s  a s  s e r v i c e  e x  j u r i s  and garnishment.  

( i x )  That  a  l i t i g a n t  who wj-shes t o  appeal  

from t h e  proposed Family Court  hav? a choice  

between an  appeal  t o  t he  Appel la te  Div is ion  and 

an appea l  t o  a  pane l  of  t h r e e  judges drawn from 

t h e  Family Court .  I f  t h e  appea l  is taken t o  t h e  

pane l  o f  t h r e e  judges t h e r e  should be a  f u r t h e r  

r i g h t  of  appea l  t o  t he  Appel la te  Div is ion ,  b u t  

on ly  by l eave  of a  judge of t n e  Appel la te  Divis ion.  

( x )  That  s o c i a l  s e r v i c e s  be a v a i l a b l e  through 

t h e  Family Court  t o  t h e  judges and t o  t h e  l i t i g a n t s .  

These should inc lude  in - take  and in format ion  

s e r v i c e s ,  l e g a l  r e p r e s e n t a t i o n ,  c o n c i l i a t i o n  

s e r v i c e s ,  i n v e s t i g a t i v e  s e r v i c e s  i n  r e l a t i o n  t o  

custody m a t t e r s ,  and follow-through s e r v i c e s  

i nc lud ing  c o l l e c t i o n  s e r v i c e s  and c o n c i l i a t i o n  o f  

access  disputes. 



( 2 )  Proposal  by Some Edmcnton Members of t h e  
T r i a l  Divis ion -- 

An a l t e r n a t i v e  proposa l  has been suqgested by some 

members o f  t h e   rial Divis ion.  I t  is  t r a n s c r i b e d  a lmost  

verbat im from t h e i r  l e t t e r .  

(i) A l l  falllily law m a t t e r s  would he brought  i n t o  a  

Fami1.y Law Division of t h e  T r i a l  Div is ion  of t h e  Supreme 

Court  of  Alber ta .  That Fami.1~ Law Divis ion would be t h e  

Unif ied Family Court .  Judges of t h e  T r i a l  Div is ion  of t h e  

Supreme Court  of  A l b e r t a ,  s i t t i n g  i n  Family Law Div is ion  

e i t h e r  permanently o r  t emporar i ly  (we woulci p r e f e r  t h e  

l a t t e r ) ,  would a c t u a l l y  p r e s i d e  over  t h e  more s e r i o u s  m a t t e r s  

involv ing  family  law such a s  those  m a t t e r s  i nvo lv ing  t h e  

d i v i s i o n  of p rope r ty  on di-,-orce. 

(ii) The T r i a l  Divi.sion of t h e  Supreme Court  of  

A lbe r t a  would be ass igned  a l l  t h e  suppor t  f a c i l i t i e s ,  such 

a s  counse l l i ng  and i n v e s t i g a t i v e  s e r v i c e s ,  now possessed 

by the  p r o v i n c i a l  Family Court.  Those s e r v i c e s ,  and t h e  

a d ~ n i n i s t r a t i o n  of t he  c o u r t  i n  g e n e r a l ,  would be under t h e  

d i r e c t i o n  of a  judge of t h e  Supreme Court.  Whether he i s  

s t y l e d  an Assoc ia te  Cnief J u s t i c e ,  o r  a Chief J u s t i c e  o f  

t h e  Family Div is ion  o r  a  P r e s i d e n t  of  t h e  Family D iv i s ion ,  

i s  of no p a r t i c u l a r  s i g n i f i c a n c e .  

(iii) Those ma t t e r s  of a  fami-ly law n a t u r e  which 

a r e  now handl.ed by judges of t he  D i s t r i c t  Court  could be 

handled by t h e  same judges a s  a second t i e r  o f  t h e  Family 

Divis ion.  The D i s t r i c t  Court  judges would r e t a i n  t h e i r  

i d e n t i t y  2s such,  b u t  f o r  a d m i n i s t r a t i v e  purposes t h e i r  

func t ion  i n  what a r e  regarded a s  family  law m a t t e r s  (e.g. 

C.  U.P., adopt ions  and permanent. wardships)  would be sub- 

sua!<?ci under tne ;:reij dj.25 :iudi;? of i:i;c: rsrtll.:y Di.visj.on. 



( i v ;  The p r e s e n t  judges of t h e  p r o v i n c i a l  Family 

Court  would t h e n  form a t h i r d  t i e r  of judges i n  t h e  T r i a l  

Division.  o f  t h e  Supreme Court .  They would n o t  be members 

of t h e  T r i a l  Div is ion  of t h e  Supreme Court .  They would be 

judges of t h e  Family Div is ion  wi th  powers l i m i t e d  by t h e  

war ran t s  which would be i s s u e d  t o  them by t h e  f e d e r a l  

government. They would cont inue  t o  look a f t e r  many kinds  of 

n la t te r s  which they  now i i l  f a c t  d e a l  wi.th. However, because 

they would be p a r t  of a s i n g l e  u n i f i e d  Family Divisioii ,  

t h e r e  would n o t  be t h e  problems of forum shopping which now 

e x i s t ,  and which t h e  Cormit tee  has s o  c l e a r l y  analyzed.  

( v )  The p r e c i s e  d e l i n e a t i o n  o f  r e s p o n s i b i l i t i e s  

between t h e  f i r s t  t i e r  and t h e  t h i r d  t i e r  cou ld  be i n  p a r t  

s p e l l e d  o u t  by s t a t u t e ,  and i n  p a r t  l e f t  t o  a d m i n i s t r a t i v e  

d i r e c t i o n  by t h e  a d m i ~ i c t e r i n g  judge. However, we do n o t  

contemplate any s i g n i f i c a n t  s h i f t  away f r o v  i b e  Suprzme 

Court  of  j u r i s d i c t i o n  over  m a t t e r s  i n v o l v i n ~  con te s t ed  

d ivo rces  o r  p roper ty .  Perhaps t h e  one f i c l d  i n  which t h e  

p r e s e n t  p r o v i n c i a l  c o u r t  judges should have p r i n c i p a l  o r  

e x c l u s i v e  r e s p o n s i b i l i t y  is t h e  enforcement of maintenance 

awards. However, t h i s  a r e a  may n o t  be q u a n t i t a t i v e l y  

s i g n i f i c a n t  i n  terms of j u d i c i a l  time i f ,  a s  in B r i t i s h  

Columbia, 95% of t h e  money c o l l e c t e d  i s  through t h e  e f f o r t s  

o f  c o u n s e l l o r s  and n o t  through t h e  a d j u d i c a t i v e  process .  

( 3 )  V a r i a t i o n  of Proposal. ( 2 )  suggested by some 
members of t h e  Coim~it tee  

I f  p roposa l  ( 2 )  i s  considered f o r  adopt ion ,  some 

melnbers of  t h e  Committee have suggested t h a t  it might be 

v a r i e d  somewhat, and be a s  fol lows:  

(i) The - , ro .~incs  umulcl ect.ab!.ish Tile Fil'llily Col~r t  

of Al.l)erta. 
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(ii) The Chief J u s t i c e  o f  t h e  Court  would be 

permanently and e x c l u s i v e l y  a member of it and would be a 

Supe r io r  Court  Judge i n  rank ,  federal ly-appointed. .  

(iii) A l l  t h e  Judges o f  t h e  T r i a l  Div is ion  of t h e  

Supreme Court  and D i s t r i c t  Court  Judges a s  l o c a l  Judges of 

t h e  Supreme Court  would be Judges of t h e  Family Court .  This 

would be t h e  so-called. f i r s t - t i e r  o f  t h e  Court.  

( i v )  There would be a s econd- t i e r  of t he  Court  

c o n s i s t i n g  of provincial ly-app0inte.d judges permanently 

ass igned  t o  t h e  Court. 

(v) P.11 domestic m a t t e r s  would be i n  t h e  Family 

Court .  The p r e c i s e  d e t a i l  of what judge would handle what 

m a t t e r  would r e q u i r e  cons ide rab le  s tudy ,  d e f i n i t i o n ,  and 

some change of provi .ncia1 and f e d e r a l  s t a t u t e s .  I n  g e n e r a l ,  

however, it would be contemplated t h a t  t hose  m a t t e r s  t h a t  

must be handled by federa l ly -appoin ted  judges would he 

handled by t h e  T r i a l  Div is ion  and D i s t r i c t  Court  judges. 

A l l  o t h e r  m a t t e r s  would be handled by the  p r o v i n c i a l l y -  

appointed judges. They would, however, be handled i n  t h e  

phys i ca l  f a c i l i t y  of t h e  Family Court .  A l l  m a t t e r s  which 

a f f e c t e d  a family  would be i n  one c e n t r a l  f i l e .  

( v i )  The c o n t i n u i t y  of t h i s  Court  woulc? be 

provided by i t s  Chief J u s t i c e  and by t h e  f a c t  t h a t  t h e  

prov inc ia l ly -appoin ted  judges would be permanently appointed 

t o  it. The assignment of  T r i a l  Judges and l o c a l  Judges of 

t h e  Supreme Court  t o  t ne  Family Court  shou3.d be on a 

r o t a t i o n  b a s i s ,  and would be a m a t t e r  of co-operat ion between 

t h e  Chief J u s t i c e  of t h e  c rial Div is ion  of t h e  Supreme Court ,  

t h e  Chief Judge of the  D i s t r i c t  Court  and t h e  Chief J u s t i c e  

of t h e  Family Court .  

The p r i n c i p a l  d i f f e r e n c e s  between this a l t e r n a t i v e  ( 3 )  



and a l t e r n a t i v e  ( 2 )  a r e  a s  fol lows:  

(i) The m a t t e r s  now i n  ~ i s t r i c t  Court  j u r i s -  

d i c t i o n  would be d e a l t  w i t h  by t h e  Family 

Court  judges, where c o n s t i t u t i o n a l l y  

p o s s i b l e  and o therwise  by t h e  T r i a l  Div is ion  

and l o c a l  judges of t h e  Supreme Court.  

Adoptions, C.U.P.'s and Permanent Wardships 

can c o n s t i t u t i o n a l l y  be handled by p r o v i n c i a l l y  

appointed judges and a r e  s o  handled i n  most 

p rov inces :  Re: Adoptions Act,  e t c .  (1938) 

SCR 398).  

(ii) The s o c i a l  s e r v i c e s  would n o t  be under t h e  

d i r e c t i o n  of a judge (though a judge would 

be e n t i t l e d  t o  c a l l  upon t h e  s o c i a l  s e r v i c e s  

f o r  a s s i s t a n c e ) .  

(iii) It would be made c l e a r  t h z t  t h e  admi.nis t ra t ion 

of t h e  c o u r t  would be u n i f i e d .  

( 4 )  The Unif ied Family Court  a s  p a r t  of  t h e  D i s t r i c t  
o r  Supreme Court. -- 

Proposa ls  ( 2 )  and (3 )  p rov ide  f o r  a Family Law 

Div is ion  of t h e  Supreme Court  i n  uhich t h e r e  would be 2 o r  

3 t i e r s  of judges wi th  d i f f e r e n t  j u r i s d i c t i o n s .  A s  an 

a l t e r n a t i v e ,  j u r i s d i c t i o n  i n  Family Law could be con fe r r ed  

upon a d i v i s i o n  of t h e  Supreme Court  ( o r ,  f o r  t h a t  m a t t e r ,  

of  t h e  D i s t r i c t  Court )  i n  whicn a l l  judges a r e  appointed 

under s e c t i o n  9 6  and a r e  of equa l  j u r i s d i c t i o n .  That would 

involve  s e c t i o n  96 judges doing t h e  work now done by Family 

Court  judges. 

Manitoba i s  se t t i nc j  up a p i l o t  p r o j e c t  on t h e s e  l i n e s .  

I n  t h e  S t .  Boniface D i s t r i c t  t h e r e  w i l l  be a Family Law 



111 

Divis ion  of t h e  Court  of Queen's  Bench. Members of t h e  

Court  of Qbcen's Bench, and County Court  Judges s i t t i n g  a s  

l o c a l  judges, wil.1 d e a l  w i th  a l l  family  law m a t t e r s  i nc lud ing  

those  t h i n g s  now d e a l t  w i th  by t h e  Court  o f  Queen's  Bench 

and m a t t e r s  such a s  a p p l i c a t i o n s  under t h e  Wives and C h i l d r e n ' s  

Maintenance Act,  b u t  n o t  i nc lud ing  j u v e n i l e  delinquency 

m a t t e r s ,  an omission which may be thought  t o  d e t r a c t  from t h e  

c o u r t  a s  a  u n i f i e d  family  c o u r t .  I t  appears  t h a t  a l l  judges 

of t h e  two c o u r t s  w i l l  s i t  by assignment. The necessary  

l e g i s l a t i o n  has been passefi b u t  n o t  y e t  proclaimed and t h e r e  

is a  t e n t a t i v e  s t a r t  up d a t e  of s p r i n g  1977. 

( 5 )  Separa te  Family Court  

A s e p a r a t e  family c o u r t  could he e s t a b l i s h e d  which 

would have e x c l u s i v e  j u r i s d i c t i o n  i n  a l l  family  law m a t t e r s  

and t o  which t h e  Governor General would appo in t  a l l  of t h e  

judges. Ontar io  i s  e s t a b l i s h i n g  one v a r i a n t  of  t h i s  

proposal.. A p i l o t  p r o j e c t  i n  Hamilton, Ontar io  w i l l  ca l l .  

f o r  t h e  appointment o f  t h r e e  county Court  judges. They w i l l  

s i t  e x c l u s i v e l y  i n  t h e  Uni f ied  Family Court  and p r o v i n c i a l  

l e g i s l a t i o n  w i l l  make them e x  o f f i c i o  judges of t h e  Family 

Court.  The Unif ied Family Court  i s  n o t  g iven e x c l u s i v e  

j u r i s d i c t i o n  i n  family  law m a t t e r s  and l i t i g a n t s  w i l l  

con t inue  t o  have r e s o r t  t o  fami ly ,  county and s u p e r i o r  c o u r t s  

The judges f o r  a  s e p a r a t e  Family Court  could come from t h e  

p r e s e n t  Family Court  o r  elsewhere.  

( 6 )  B r i t i s h  Columbia Plan 

Judges of t h e  p r o v i n c i a l  Family Court  and judges of 

t h e  Supreme Cour t  ( i nc lud ing  Courity Court  judges s i t t i n g  a s  

l o c a l  judges) w i l l  con t inue  t o  e x e r c i s e  t h e i r  r e s p e c t i v e  

j u r i s d i c t i o n s ,  bu t  Family Court  judpes a r e  ab1.e t o  make 

rL:ports on custody dne. niairltenzlncc: w;~icil t h e  Supreine Court  
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may r e c e i v e  a s  evidence i n  d ivo rce  ma t t e r s .  The adminis t ra -  

t i v e  and s o c i a l  s e r v i c e s  a r e  u n i f i e d  and a v a i l a b l e  t o  bo th  

F a ~ i l y  Court. and Supreme Court  judges, and t h e  two c o u r t s  

s i t  i n  t h e  same c o u r t  houses. A p i l o t  p r o j e c t  has been i n  

e x i s t e n c e  f o r  more than two yea r s .  

IV 

SPECIFIC PROBLEMS 

W e  now t u r n  t o  a number o f  ques t ions  which should be 

borne i n  mind i n  dec id ing  what a l t e r n a t i v e  proposa l  o r  

p roposa ls  would be workable. 

(1) SpecializeCi J u d i c i a r y  

One ques t ion  which should be considered i s  whether 

the judges s i t t i n g  i n  a u n i f i e d  family  c o u r t  should be part1.y 

o r  wholly s p e c i a l i z e d .  The Committee proposa l  invol.ves 

s p e c i a l i z a t i o n ,  and any proposa l  involv ing  a lower t i e r  w i l l  

a l s o  i nc lude  s p e c i a l i z a t i o n  un le s s  i t s  members can t r a n s f e r  

i n t o  o t h e r  c o u r t s .  

The i s s u e s  surrounding a s p e c i a l i z e d  j u d i c i a r y  a r e  

e a s i l y  d iv ided  in to  advantages and d i sadvantages  and inc lude :  

A .  Advantages . -  

1. Cont inu i ty  i n  p a r t i c u l a r  ca ses .  

2. Spec i a l  i n t e r e s t ,  t r a i n i n g  and exper ience  i n  

d e a l i n g  wi th  family  law m a t t e r s .  

3 .  Opportunity t o  a s s e s s  t h e  s t r e n g t h s  and l i m i t a -  

t i o n s  of t h e  s o c i a l  s e r v i c e s .  



113 
4 .  Opportunity t o  develop methods of us ing  the 

suppor t ing  s e r v i c e s  e f f e c t i v e l y .  

B. Disadvan t* -- 
1. Cases i n  family  law a r e  based on s i m i l a r  

f a c t s  and t h e r e  i s  a p o s s i b i l i t y  of pre-  

judging i n d i v i d u a l  ca ses .  

2.  P o s s i b i l i t y  of  becoming too  c l o s e l y  involved 

wi th  s o c i a l  s e r v i c e s  r e s u l t i n g  i n  a l o s s  o f  

o b j e c t i v i t y .  

3 .  D i f f i c u l t y  of secur ing  judges prepared t o  

devote  t h e i r  l i v e s  t o  a s p e c i a l i z e d  f i e l d .  

4. No d i s c e r n i b l e  t r end  t o  a s p e c i a l i z e d  

j u d i c i a r y  i n  o t h e r  a r e a s  of t h e  law, though 

most of t h e  P r o v i n c i a l  Courts  engage i n  

c r i m i n a l  law e x c l u s i v e l y ,  o r  family  law 

exc lus ive ly .  

5. Family law should n o t  be developed s e p a r a t e l y  

from t h e  rest of t h e  c i v i l  law i n  t h e  province.  

( 2 )  Fragmented J i i r isdic t . ion -- 

A major concern of t h e  Committee has been t h e  

problems o f  fragmented j u r i s d i c t i o n  desc r ibed  a t  pages 3-5 

of t he  a t t a c h e d  r e p o r t .  In  a one- t ie red  c o u r t ,  s t a y s  o f  

proceedjngs cannot be imposed by t h r e a t  of  proceedings i n  a 

h ighe r  c o u r t  o r  a h igher  t i e r ,  proceedings need n o t  be moved 

t o  another  c o u r t  o r  ano ther  t i e r  i n  o r d e r  t o  g e t  a  complete 

remedy, and a maintenance o r d e r  could be amended wi thout  

qoing ba-k t o  another  tier o r  anotliex c o u r t  which o r i g i n a l l y  
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made t h e  o rde r .  P lans  f o r  a c o u r t  w i th  two o r  more t iers 

should inc lude  s o l u t i o n s  f o r  t-hese problems. 

Cons idera t ion  should a l s o  be given t o  t he  a b i l i t y  

of t h e  proposed c o u r t  t o  a t t r a c t  j u d i c i a l  o f f i c e r s  t o  a 

lower t i e r  whj.ch w i l l  have t h e  same s p e c i a l i z e d  j u r i s d i c t i o n  

as t h e  p r e s e n t  Family Court  v~ i t l i ou t  t h e  s e p a r a t e  i d e n t i t y  

and o r g a n i z a t i o n  of t h a t  cou r t .  

The Connnittee's op in ion  i s  t h a t  a  judge of F a n i l y  

Court  should a c t  j u d i c i a l l y  upon evidence p laced  be fo re  hini 

in open c o u r t  w i t h  l e g a l  r i g h t s  being a s c e r t a i n e d  and 

enforced .  Having s a i d  t h i s  t h e  Committee recognizes  that-  

many family  law problems a r e  b e t t e r  d e a l t  wi th  by a sumnary 

procedure and t h i s  should con t inue  t o  be t h e  p r a c t i c e .  

However, some m a t t e r s  coming before  t h e  f?<:?iJ.y c o u r t  w i l l  

r e q u i r e  more e l a b o r a t e  procedure ,  e .g . ,   so??^^ c o n t e s t e d  

d ivo rce  and n u l l i t y  m a t t e r s  and some prcpi3rLy ma t t e r s .  

There roust t h e r e f o r e  be p rov i s ion  f o r  more e l a b o r a t e  

procedures  where they  a r e  r equ i r ed .  The Rules Of t h e  

Family Court  must n e c e s s a r i l y  p rov ide  both  f o r  Summary 

procedures  arid f o r  t h e  more e l a b o r a t e  procedures  and must 

provide a means of de.t.ermining when i n  f a c t  t h e  l a t t e r  may 

be invoked. 

(4) The Mailistrearn 

A concern of t h e  Committee has  been t h a t  Family Law 

n o t  develop o u t s i d e  o f  t h e  mainstream of law wi th in  t h e  

province.  The q u e s t i o n  r a i s e d  i s  why shonld t h e  p r ~ ~ i i l ~ e ' s  

Supreme Court  be excluded from j u r i s d i c t i o n  i n  family  law? 

For example, t h e  Mu1:doch - case  involved q v e s t i o n s  of t r u s t s ,  

contrac: ts ,  p a r t n e r s h i ? ,  mcitrinionial p rope r ty  and family  
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s t r i f e .  Should t h e s e  l i t i g a n t s  have been deni.ed r e s o r t  t o  

t h e  Supreme Court? 

On t h e  o t h e r  hand, t o  p u t  a l l  family  law m a t t e r s  i n  

t h e  Supreme Court  would produce t o o  g r e a t  a workload on t h e  

e x i s t i n g  cou r t .  There would n e c e s s a r i l y  have t o  be an  

immediate appointment o f  15  a d d i t i o n a l  judges. An a l t e r -  

n a t i v e  would be f o r  t h e  province t o  appo in t  r e f e r e e s  o r  

mas te rs  t o  assume c e r t a i n  j u r i s d i c t i o n s .  

Fu r the r ,  many fami ly  law m a t t e r s  a r e  n o t  w i th in  t h e  

t r a d i t i o n a l  work of t h e  Supreme Court.  A r e c r u i t i n g  problem 

could w e l l  a r i s e  i f  t h e  ca se load  of t h e  Court  was heav i ly  

weighted t o  family  law. 

Des i r ing  a  u n i f i e d  fanlily c o u r t  t h e  Committee 

a t tempted  t o  d e a l  w i th  t h i s  i s s u e  by means of t h e  appeal  and 

t r a n s f e r  provi.sions. Accordingly t h e  Conunittee recommended 

t h a t  an a c t i o n ,  o r  some one o r  more of t h e  i s s u e s  t h e r e i n ,  

may by l eave  of a  judge of  t h e  Supreme Court ,  be t r a n s -  

f e r r e d  t o  t h e  Supreme Court  when by reason of t h e  n a t u r e  of 

t h e  r e l i e f  claimed o r  f o r  o t h e r  s p e c i a l  reason  an a c t i o n  o r  

i s s u e  may be more convenien t ly  t r i e d  i n  t h e  Supreme Court .  

The Cormnittee thought t h a t  t h e  a v a i l a b i l i t y  of  an appeal  t o  

t h e  Appel la te  Div is ion ,  e i t h e r  d i r e c t l y ,  o r ,  w i t h  l e a v e ,  

from t h e  Family Court  Bench en  banc, wil l .  b u i l d  i n  t h e  

important  q u e s t i o n s  of law and p o l i c y  being appealed t o  t h e  

Appel la te  Div is ion ,  t h u s  a s s u r i n g  adherence t o  gene ra l  l e g a l  

p r i n c i p l e s .  

With regard t o  appea l s  t h e  Committee proposed 

g iv ing  l i t i g a n t s  two a l t e r n a t i v e s :  

(i) an appeal  t o  a  pane l  of t h r e e  family  c o u r t  

judqes. 'Yiiis appeal  rcu k c  has two advaiitages, 



1) it i s  more exped i t i ous  f o r  most family  law 

problems--being quick  and l e s s  c o s t l y ,  

2 )  supe rv i s ion  by t h e  Family Court  Bench en banc 

w i l l  tend t o  ensure  un i formi ty  of approach 

by fa mil;^ c o u r t  judges. 

(ii) an appea l  d i r e c t l y  t o  t h e  Appel la te  Divis ion o r ,  

w i th  l eavc  of t h e  Appel la te  ~ i v i s i o n  from t h e  appea l  t o  t h e  

Family Court  Bench en  banc. I t  i s  expected t h a t  impor tan t  

q u e s t i o n s  of law and p o l i c y  w i l l  be appealed t o  t h e  

Appel la te  D iv i s ion ,  t h u s  a s s u r i n g  adherence t o  g e n e r a l  l e g a l  

p r i n c i p l e s .  

(5 )  J u d i c i a l  Se rv i ces  t o  Smal ler  Cent res  and 
Rural  Areas .- 

A t  p r e s e n t ,  family  and juven i l e  m a t t s r s  r e c e i v e  

j u d i c i a l  s e r v i c e  from: 

a )  t h e  Fami1.y and Juveni-le Courts  which have 8 

o r i g i n a t i n g  c o u r t s  and 2 8  c i r c u i t  l o c a t i o n s ,  and 

b) t h e  P r o v i n c i a l ,  D i s t r i c t  and Supreme Courts  of 

t h e  province.  Judges of t h e s e  c o u r t s  a r e  a l s o  

a v a i l a b l e  on c i r c u i t  t o  d e a l  w i t h  many family  

law m a t t e r s  whi le  they  a r e  performing t h e i r  

g e n e r a l  j u d i c i a l  d u t i e s  throughout t h e  province.  

The maintenance o f  s e r v i c e  throughout t h e  province 

i s  a  problem. I d e a l l y  t h e r e  should be j u d i c i a l  s e r v i c e s  

a v a i l a b l e  t o  d e a l  w i th  l e g a l  problems a s  they a r i s e ;  t h i s  

i s  p a r t i c u l a r l y  t r u e  i n  m a t t e r s  of fanli ly law. So t h a t  

s e r v i c c s  o u t s i d e  t he  mcin urban c e n t r e s  w i l l  no t  s u f f e r ,  t h e  

Coxwnittee made i t s  recoirtrr.ilririat~Dns t h a t  Supreme Court  Jiudges, 

i nc lud ing  Local Judges,  be empowered t o  s i t  i n  t h e  Family 
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Court  and t h a t  P r o v i n c i a l  Judges be empowered t o  s i t  a s  

judges of t he  J u v e n i l e  Court .  

( 6 )  C o n s t i t u t i o n a l  Probierns 

Any proposal  f o r  a u n i f i e d  family  c o u r t  r a i s e s  

c o n s t i t u t i o n a l  problems, which must be taken i n t o  consider':- 

t i o n  i n  dec id ing  what proposa1.s a r e  p r a c t i c a b l e .  

The e s t ab l i shmen t  of  a u n i f i e d  family  c o u r t  can 

be accomplished on ly  w i t h  t h e  co-operation of Par l jament ,  

t h e  L e g i s l a t u r e ,  t he  Federa l  Executive and t h e  P r o v i n c i a l  

Executive.  That fol lows from t h e  c o n s t i t u t i o n a l  d i v i s i o n  

of l e g i s l a t i v e  power and from s e c t i o n  96 o f  t h e  B.N.A. Act.  

I f  anything i s  t o  be done it i s  necessary t o  s t a r t  w i th  t h e  

assumption t h a t  the  approval  of  bo th  governments can be 

ob ta ined .  Sta tements  made by t h e  Min i s t e r  of  J u s t i c e ,  and 

t h e  At torney General i n d i c a t e  t h a t  they a p p r e c i a t e  t h e  

importance of e s t a b l i s h i n g  such a c o u r t ,  though n o t  

n e c e s s a r i l y  t h a t  they agree  on i t s  p l ace  i n  t h e  j u d i c i a l  

sj s t e m .  

There remains a ques t ion  a s  t o  whether a p r a c t i c a b l e  

arrangement can be made even i f  both  governments ag ree  on 

the  same plan.  

The B r i t i s h  North America A c t  c o n t a i n s  t h e  fo l lowing  

p rov i s ions :  

S. 96: that t h e  Governor General i s  t o  appo in t  

t h e  judge o f  t h e  s u p e r i o r ,  county and d i s t r i c t  

c o u r t s  i n  each province.  

u: t h a t  t he  judges a r e  t o  be s e l e c t e d  from 

the  Bars of  t!lc varioils  provinces .  (Kote: t h a t  



t h e  Judges Act p rov ides  t h a t  no one is 

e l i g i b l e  f o r  appointment u n l e s s  he i s  a 

b a r r i s t e r  o r  advocate  of a t  l e a s t  1 0  y e a r s '  

s t a n d i n g )  . 
S.99: t h a t  judges of t h e  Super ior  Courts  a r e  

t o  hold  o f f i c e  dur ing good behaviour and a r e  

t o  be removable by t h e  Governor General on 

address  of  t h e  Sena te  and House of Commons. 

S. 1.00: t h a t  s a l a r i e s  of  t h e  judges of t h e  

Supe r io r ,  d i s t r i c t  and county c o u r t s  a r e  t o  

be f i x e d  and provided by t h e  Par l iament  of  

Canada. 

(i) Can t h e  u n i f i e d  family  c o u r t  be p r o v i n c i a l l y  
~ o i n t e d ?  

The I n s t i t u t e  asked P ro fe s so r  P.N. McDonald of t he  

Facul ty  of Law, Univers i ty  of  Alber ta  t o  cons ide r  t h e  

Committee's p roposa l  which i s  descr ibed  a s  (1) above and 

i n  t h e  a t t a c h e d  r e p o r t .  H i s  opinion i s  a s  fol lows:  

1. S. 9 6  i n h i b i t s  only  t h e  p r o v i n c i a l  l e g i s l a t u r e s  

and n o t  t h e  Federa l  Par l iament ,  from con- 

f e r r i n g  t h e  powers of a s u p e r i o r ,  d i s t r i c t ,  o r  

county c o u r t  judge on a judge n o t  appoin ted  

under t h e  s e c t i o n .  

2 .  It fo l lows  from t h e  above t h a t  d ivo rce  and 

o t h e r  m a t t e r s  w i th in  f e d e r a l  j u r i s d i c t i o n  

may be ass igned  by Par l iament  t o  p r o v i n c i a l l y  

appointed judges. 

3 .  P r o p r C y  r i g l ~ t s  du l ing  t h e  s u b s i s t e n c e  of 

marr iage and on t e rmina t ion ,  f a l l  w i t h i n  t h e  



j u r i s d i c t i o n  of t h e  provinces  under 

S. 92 (13 ) .  The moot p o i n t  i s  whether 

pa r l i amen t  en joys  an a n c i l l a r y  power t o  

d e a l  w i th  t h e  d i s p o s i t i o n  of matrimonial  

p r o p e r t y  as a m a t t e r  o f  r e l i e f  c o r o l l a r y  

t o  d i v o r c e ,  j u d i c i a l  s e p a r a t i o n  and 

n u l l i t y .  

4.  An impor tan t  remedy i n  family  law m a t t e r s  i s  

t h e  i n j u n c t i o n .  However, t h e  v a r i e t y  of  

grounds upon which the  i n j u n c t i o n  i s  gran ted  

i n  matr imonial  causes  makes i t  d i f f i c u l t  t o  

p i n  down i t s  c o n s t i t u t i o n a l  p l a c e ,  f e d e r a l  

o r  p r o v i n c i a l .  

5. Assuming t h a t  p rope r ty  m a t t e r s  and i n j u n c t i o n s ,  

i n  a t  l e a s t  some a s p e c t s ,  a r e  w i th in  p r o v i n c i a l  

j u r i s d i c t i o n ,  t h e r e  i s  a q u e s t i o c  a s  t o  whether 

o r  n o t  t h e  province can g ive  j u r i s d i c t i o n  over  

them t o  p r o v i n c i a l l y  appointed jr;dy-.s. I n  o r d e r  

t o  answer t h a t  ques t ion  it i s  necessary t o  

a s k  a f u r t h e r  one: t o  what e x t e n t  does t h e  

a d j u d i c a t i v e  power i n  r e l a t i o n  t h e r e t o  broadly 

conform t o  t h e  type  of j u r i s d i c t i o n  exe rc i sed  

by t h e  s u p e r i o r ,  d i s t r i c t  and county c o u r t s ?  

We might s a f e l y  conclude t h a t  p rope r ty  m a t t e r s  

and i n j u n c t i o n s  a r e  t r a d i t i o n a l l y  a s s o c i a t e d  

w i t h  s u p e r i o r  c o u r t s .  

6.  There i s  no answer i n  t h e  decided c a s e s  a s  t o  

whether t h e  Governor General may g r a n t  l i m i t e d  

appointments t o  p r o v i n c i a l l y  appointed judges 

which would enable  them t o  under take m a t t e r s  

which would. o therwise  have t o  be d e a l t  w i t h  

by a s e c t i o n  9 6  j udge .  



7. The Suprenie Cou:it of  Canada d e c i s i o n  i n  

A.G. f o r  B r i t i s h  Co.luu1bia v.  McKenzie (19651, - -. 

S.C.R. 450 makes i t  c l e a r  t h a t  a  judge may 

be given some s e c t i o n  96 func t ions  w i thou t  

having a11  t h e  powers of a s e c t i o n  96 c o u r t .  

However, it es tabl . i shed t h e  c o r o l l a r y  t h a t  

an  a d j u d i c a t o r  need n o t  be appointed a s  a 

s e c t i o n  96 judge i n  o r d e r  t o  e x e r c i s e  s e c t i o n  

9 6  f u n c t i o n s ;  he need on ly  be f e d e r a l l y  

appointed.  

8. The Ontar io  Supreme Court  i n  Wilson v. 

McGuire (1883) ,  2 O.R.  118 has  s anc t ioned  a  

mix ture  o f  f u n c t i o n s  i n  one person i .e . ,  a  

person appointed f e d e r a i l y  t o  t h e  county 

c o u r t  and provi .nc ia l ly  t o  t h e  D iv i s iona l  Court .  

9. Professor  McDonald concludes:  

 h he Governor General may g r a n t  l i m i t e d  appo in tnen t s  

t o  p r o v i n c i a l l y  appointed judges t o  enab le  them t o  

under take s e c t i o n  96 m a t t e r s ,  b u t  (1) t h e  appoint-  

ments must be t o  s e p a r a t e  c o u r t ,  and ( 2 )  t h e  

Governor General  must be f r e e  on t h e  f ace  of t h e  

l e g i s l a t i o n  t o  appoini: t o  t h a t  c o u r t  persons  o t h e r  

than  t h e  p r o v i n c i a l l y  appointed judges. " 

H e  con t inues  : 

"It  i s  my opin ion ,  unequivocal ly ,  t h a t  t h e  l i m i t e d  

appointments would n e c e s s a r i l y  c a r r y  w i th  them t.he 

requirement  t h a t  t h e  appo in t ees  be s e l e c t e d  from 

t h e  Bar o f  t h e  province ( s e c t i o n  9 7 ) ,  t h a t  t h e  

judges be recovable  onL:g on address  of ho th  houses 

(ssctLon ? 9 ) ,  and thak. ?c?.zlim,ent provide f o r  

s a l a r y  ( s e c t i o n  100) . " 
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(ii) Can a  two-tiered -- .- c o u r t  be c r e a t e d ?  -- 

I n  an e a r l i e r  op in ion  f o r  t h e  I n s t i t u t e  P ro fe s so r  

W.R. Lederman posed t h e  ques t ion  "May a  province e s t a b l i s h  

a  s i n g l e  fami ly  c o u r t  t h a t  i nc ludes  judges appointed by t h e  

Governor General  i n  Council  and a l s o  judges appointed by t h e  

L ieu tenan t  Governor i n  Ccunc i l ,  a s  long a s  t h e  f u n c t i o n s  

of t h e  l a t t e r  judges a r e  conf ined t o  t hose  func t ions  which 

a  province may v a l i d l y  con fe r  on p r o v i n c i a l l y  appointed 

judges?" H i s  answer was: "My opin ion  i s  t h a t  t h e r e  may 

be a  s i n g l e  family  c o u r t ,  b u t  t h a t  t h i s  would have t o  be a  

c o u r t  composed of t.wo s e c t i o n s  o r  d i v i s i o n s ,  f o r  t h e  two 

d i f f e r e n t  types  of judges.'' 

(iii) Can t h e  H.N.A.  Act l ~ e  amended by Par l iament?  

Under t h e  1 9 4 9  amendment t o  t h e  B r i t i s h  North 

America Act, Par l iament  has power t o  amend t h e  C o n s t i t u t i o n  

of Canada s u b j e c t  t o  a  number of excep t ions  of which t h e  

r e l e v a n t  one i s  " a s  r ega rds  r i g h t s  o r  p r i v i l e g e s  by t h i s  

o r  any o t h e r  C o n s t i t u t i o n a l  Act g ran t ed  o r  secured t o  t h e  

L e g i s l a t u r e  o r  t h e  government of  a  province."  Professor  

McDonald's view was a s  fol lows:  

"There i s  s u f f i c i e n t  doubt a s  t o  t h e  power of 

Par l iament  t o  amend S. 96 t o  100 of t h e  B.N.A. 

Act t o  make it inadv i sab le  t o  r e l y  on amendment 

a s  a  dev ice  f o r  e f f e c t i n g  a p l an  f o r  a  u n i f i e d  

family  cour t . "  

( i v )  W i l l  t h e  Federa l  and P r o v i n c i a l  Governments 
come t o  agreement? - 

We have s a i d  t h z t ,  because of t h e  c o n s t i t u t i o n a l  

d i v i s i o n  of ;icwrcs :.111-3 S ;  36, the  es:.ahlishn:cnt of a u n i f i e d  

family c o u r t  r e q u i r e s  f cde ra l -p rov inc i a l  co-operation.  
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One f a c t o r  i n  dec id ing  upon t h e  proposa l  t o  be made i s  t h e  

l i k e l i h o o d  o r  o therwise  t h a t  the  two governments can a g r e e  

on it. 

What degree of co-operat ion can be expected between 

Albe r t a  and Ottawa? W i l l  Ottawa be prepared t o  assume 

r e s p o n s i b i l i t y  f o r  appo in t ing  and paying t h e  judges necessary  

t o  a d j u d i c a t e  i n  a  u n i f i e d  family  c o u r t ?  W i l l  A lbe r t a  be 

w i l l i n g  t o  r e l i q n u i s h  a l l  o r  some of i t s  appoin t ing  powexs 

i n  family  law m a t t e r s  t o  t h e  f e d e r a l  government? W i l l  

Ottawa be prepared t o  amend t h e  Judges Act t o  p rov ide  f o r  

appoin tees  w i th  less than 1 0  y e a r s  s tand ing?  A s  we have 

s a i d ,  a Unif ied Family Court  cannot  be e s t a b l i s h e d  u n l e s s  

Ottawa and Alber ta  ag ree  on t h e  same p l an .  

v 
CONCLUSION 

Your views on t h e  s u b j e c t  a r e  s o l i c i t e d .  They w i l l  

be most h e l p f u l  i f  you have cons idered  t h e  enclosed mater ia l .  

c a r e f u l l y  and i f  you i n d i c a t e  your reasons  f o r  them. 

The a r e a s  t o  which you might add res s  yourse lves  a r e  

a s  fo l lows:  

(1) Sllould t h e  law he changed s o  t h a t  one c o u r t  

w i l l  have j u r i s d i c t i o n  i n  a l l  family  law 

ma t t e r s .  

( 2 )  I f  s o ,  which of t h e  a l t e r n a t i v e  proposa ls  do 

you ag ree  w i th ,  and i f  none o f  them, how 

should t h e  c o u r t  be e s t a b l i s h e d ?  

Fur the r  infor , . i j t lon can be ob ta ined  by telcptlone 

(432-5291, Edmonton) OL- l e t t e r .  
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The views coinmunicated t o  t h e  I n s t i t u t e  w i l l  r e c e i v e  

t h e  c a r e f u l  c o n s i d e r a t i o n  of t h e  Committee and of t h e  

I n s t i t u t e ' s  Board of D i r e c t o r s ,  a t  whose r e q u e s t  they a r e  

s o l i c i t e d .  

January 2 4 ,  1 9 7 7  W.H.  Hur lbur t  
D i r ec to r  
I n s t i t u t e  of Law Research 

and Reform 
402  Law Centre  
Un ive r s i t y  of  A lbe r t a  
Edmonton, Alber ta  
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