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FAMILY LAW ADMINISTRATION: THE UNIFIED FAMILY COURT

I
HISTORY OF PROJECT

In 1968 a Law Society Committee under the chairmanship

of Stuart S. Purvis, Q.C. made a report to the Benchers of

the Law Society recommending the establishment of a unified

family court for Alberta. The Benchers then made a proposal

to the then Attorney-General based on that report. The

Attorney-General thereupon asked the Institute to undertake a

study of the system of courts administering family law in

Alberta with a view to making specific recommendations to

the government.

The Law Society proposal included three major elements:

(1)

(2)

(3)

the creation of a family law section of
the Trial Division of the Supreme Court
of Alberta,

the creation of a department of court services
which could provide assistance to the court
from other professions in the field of

behavioural sciences,

the establishment of an advisory committee of
citizens to assist, advise and co-ordinate

the new court division and particularly to assist
in achieving acceptance and support from the

the community.

The recommendations contained in this Report would give effect

to the first, with modifications. Our Report No. 26, Family

Law Administration: Court Services, would give effect to the
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the second, again with modifications. We have not reached the

conclusion that the third is necessary.

It is, we think, significant that a group in Ontario was
contemporaneously but independently formulating a proposal
similar in its main outline +though different in detail. The
Ontario group was the Family Law Project of the Ontario Law
Reform Commission, the proposals of which, with modifications,
became the foundation of the Ontario Law Reform Commission's

Report on Family Law, Part V, Family Courts which in turn

and with further modifications became the foundation of
Ontario legislation creating a unified family court as a
pilot project (8.0, 1977, c. B5). In the meantime, problems
similar to those perceived by the Law Society Committee have
been perceived in many parts of the country, and the unified
family court in one form or another has been chosen as the
court structure within which solutions for those problems
may best be sought.

We accepted the request of the Attorney-General and
launched upon a study of the problem. In 1972 we issued a
Working Paper on tﬁe subject in which we made tentative
recommendations for a unified family court with social services
attached to it. In the Working Paper we envisaged a court which
would be either a section of the Trial Division of the Supreme
Court, a separate division of the Supreme Court, or a separate
superior court. We tentatively preferred a court composed of
judges of equal jurisdiction, but discussed two other possi-
bilities. One was a court composed of one group of judges
appointed by the Governor General under section 96 of the British
North America Act and another group appointed by the Lieutenant
Governor in Council. The second possibility was the establish-
ment of two separate courts, one appointed by the province and
one appointed by the Governor General, but we thought that it
would not be desirable unless no meore satisfactory arrangement
proved attainable.



The climate of opinion was not altogether favourable.
The judges of the Trial Division, while expressing the
opinion that the manner in which family law was then being
dealt with had faults, thought that radical changes should
not be made. The reaction of the bar generally appeared at
best lukewarm. The Family Law subsection of the Alberta branch
of the Canadian Bar Association, or at least the Calgary
members, thought that the Working Paper had not shown the
need for a unified family court, but then proposed "that the
[existing] Family Court be enlarged in structure so as to
encompass the litigation of all matrimonial problems." Under
their proposal the court would fcllow summary procedures and
there would be an appeal by way of trial de novo to the Trial

Division, with a further appeal to the Appellate Divisicn.

In the more recent canvass of judicial opinion which we
will mention below, however, the great weight of the views
we received was in favour of some form of court with juris-
diction in all of family law, though there were of course
different views on the precise structure to be adopted.

The views of the bar alsc appeared to have changed somewhat.
In 1974 the Law Society and the Alberta branch of the
Canadian Bar Association made a submission to the Board of
Review, Provincial Courts. The submission, which was based
upon consultation with the lawyers most involved in Family
Law matters, said that the two bodies had found overwhelming
support for the establishment at the level of the Supreme
Court Trial Division of a Domestic Relations Court to deal
with family law matters at first instance. The weight of
comment from the bar in our canvass of professional opinion
was the same way.

Late in 1975 we decided that we should take steps to
obtain commentary and advice from a broad range of persons
involved in the administration of Family Law. We accordingly
invited the chief justices and chief judges, the Attorney
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General and the Law Society of Alberta to make nominations
to a committee "to examine the structure of courts adminis-
tering Family Law and to make proposals for providing the
most effective administration of justice in the Family Law
field." The nominations were made, and the resulting
Committee on Administration of Family Law was struck as
follows:

The Honourable
W. A. McGillivray - Chief Justice of Alberta
Mr. Justice J.H.
Laycraft - Trial Division Supreme
Court of Alberta
Judge John Bracco - District Court of alberta
Judge Douglas Fitch ~ Family Court of Alberta

Margaret Donnelly
{(with Joanne Veit

as alternative) - Department of Attorney General
V. W. Smith - Law Society of Alberta
Walter Coombs - Chairman of the Institute's

Committee on Social Services

S.8. Purvis, Q.C. - Nominated by the Institute

W. R. Pepler of the Institute's legal staff sat as a
member of the Committee and the Institute's Director acted
as chairman, but their function was largely to see that the
Committee received all relevant materials and all necessary
assistance in the conduct of its business. James L. Lewis,
Counsel for the Board of Review, Provincial Courts, sat with
the Committee as liaison with the Board. He made valuable
contributions to the discussions but bore no responsibility
for the Committee's recommendations.

The Committee met seven times from March to September,
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1976. It concluded that numerous and varied problems affec-
ting families are not being satisfactorily dealt with under
the present divided court structure and that the time has
come when important changes and solutions can be implemented
only if a family court is created with original exclusive
jurisdiction over the entire field of matters affecting the
family. Its internal deliberations resulted in a memorandum
of recommendations dated July 27th, 1976 which is attached as
Appendix B to this Report. The memorandum was not formally
issued by the Committee but embodied its considered view
that the best arrangement would be a unified family court
based upon the present Family Court and composed of
provincially appointed judges, with provision for the transfer
to the Trial Division of the Supreme Court of lawsuits in-
volving complex property or corporate matters. That view,
however, was based on the premise that the constitutional
problems in the way of such a proposal could be worked out
by federal-provincial co-operation. As the constitutional
problem began to appear more formidable, opinion in the
Committee then became divided between those who were of the
view that any necessary constitutional changes or arrangements
should be made, and those who were of the view that the
constitutional difficulties preclude the establishment of a
provincially appointed court. The latter view became that of
the majority of the Committee.

The Committee's minutes were circulated to members of
the Bench. Some members of the Trial Division formed a
view somewhat different from that expressed by the Committee
in its memorandum, Appendix B. They thought that the unified
family court should be established as a Family Law Division
of the Trial Division of the Supreme Court and that the judges
of the Trial Division and of the District Court should sit
in it to do the work now done by those courts. They thought
that the present judges of the provincial Family Court should
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sit as judges of the Family Division with powers limited by
warrants which would be issued to them by the federal govern-
ment. They thought that the court should have a presiding judge
who would be responsible for the administration of the court,
including the administration of the support services now
possessed by the Family Court., We refer again to this

proposal at p. 62.

At that point, the Committee thought that a memorandum
should be circulated to all members of the judiciary so
that they would have an adequate opportunity to express their
views, and the Institute in January of 1977 accordingly
circulated a memorandum {Appendix C) to the members of the
Appellate and Trial Divisions, the District Court and the
Family Court. The Institute thought it desirable that the
memorandum be circulated to the bar as well, and it was
accordingly sent to every firm and solo practitioner in
private practice. The comment received has not shown a
strong current of opinion in favour of one solution or another.
Almost none of it suggested that there is no need for a
unified family court.

We have not attempted to consult the public generally
as to the desirability of a unified family court nor as to
its place in the court system, as questions of court structure
are necessarily technical. We did however arrange for a
survey of the views of those members of the public who have
been involved in family law litigation, and have borne in mind
their views about the processes which they went through.

In 1973 the Board of Review, Provincial Courts, was
established, consisting of the Honourable Mr, Justice W. J.C.
Kirby, Dr. Max Wyman, and J.E. Bower., Its terms of reference
as contained in Order-in-Council 867/73 include the making
of a review and report on a large number of specific and

general questions relating to the Provincial Court and



to the Family and Juvenile Courts. After consultation, it
appeared to the Board of Review and to the Institute that
there was no conflict between the work cof the Board of

Review and the work of the Institute and that the continuation
of the Institute's project was desirable. In the meantime the
Board of Review has issued its Report No. 3, The Juvenile
Justice System in Alberta, which made unnecessary any

detailed consideration of the Juvenile Courts by the Institute.
We will discuss at the appropriate place in this Report the
relationship between the recommendations made in Report No. 3

and the Institute's recommendations.

This subject has been under debate for a long time. It
has given rise to nuch difference of opinion. Largely because
of that difference of opinion, it is not easy to identify
the court structure which will be generally acceptable and
which will best facilitate the solution of family law
problems. We think, however, that the time for an initiative

has come and that we should report now.
It
DEVELOPMENTS ELSEWHERE IN CANADA SINCE

THE INSTITUTE'S WORKING PAPER

1. Developments in the provinces

Since our Working Paper was issued in 1972, there have
been important and numerous developments in other Canadian

provinces. These are as follows:

(1) British Columbia

Upon the recommendation of the Royal Commission on
Family and Children's Law British Columbia enacted the Unified
Family Court Act, S.B.C. 1974, ¢.99 which established a
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pilot project in the Surrey, Richmond and Delta areas around
Vancouver. The Act did not unify the court structures, as
both the Supreme Court and the Provincial Court (Family
Division) were left in being. The administration and facilities
of the courts were, however, brought under one roof, and
substantial support services attached. It was intended that
the judges of the Provincial Court (Family Division) would
make reports to the Supreme Court on custody and maintenance
matters, and that they would do most of the work in those
areas. The Royal Commission's Fourth Report, The Family, The

Courts and the Community, shows that the two-tiered court

structure was adopted because it was thought to be the best
structure which could be established in view of the con-
stitutional and practical constraints. The Report suggested
at page 38 that every effort should be made to set up by a
system of dual appointments a single-tiered court based upon
the Provincial Court (Family Division).

(b) Manitoba

Acting upon a recommendation of the Manitoba Law Reform
Commission, Manitoba amended its Queen's Bench Act by
S.M. 1976, c. 73 to provide for a pilot project in the
County Court District of St. Boniface. It created a division
of the Court of Queen's Bench with jurisdiction to deal with
family law matters, including the maintenance and custody
jurisdictions of the Provincial Court, but not juvenile matters.
It appears to contemplate that judges and local judges will
sit in rotation in the division as they do elsewhere.

(c) Newfoundland

Newfoundland has enacted the Unified Family Court Act,
S. Nfld. 1977, c¢. 88 which, when proclaimed, will establish a
division of the Supreme Court with jurisdiction in family law.



(d} Prince Edward Island

By S.P.E.I. 1975, c. 27, Prince Edward Island created
a Family Division of the Supreme Court and conferred upon it
jurisdiction in family law matters including juvenile
delinquency.

{(e) Ontario

In 1974 the Ontario Law Reform Commission issued its
Report on Family Law, Part V, Family Courts. It recommended

a two-tiered Family Court in which federally appointed judges
would exercise jurisdiction over all family matters, especially
those now heard by federally appointed judges, and in which
provincially appointed judges would exercise jurisdiction

over the matters heard at the present time by provincially
appointed judges and over such other matters as they can be
authorized to deal with. In 1977 the Ontario legislature
enacted the Unified Family Court Act, S.0. 1977, c¢. 85. The
Act established a unified family court as a pilot project in
Hamilton-Wentworth Judicial District. The court is essentially
a separate court composed of judges holding County Court
appointments. We will describe it later in this Report at
greater length,

(f) Quebec

In 1975 the Civil Code Revision office issued the
Report on Family Court prepared by its Committee on the
Family Court. The report recommended the establishment of a
unified family court, but, because of the constitutional
problems, did not make a definitive recommendation as to the
appeintment of its judges and its relation to the rest of
the court system.
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{(g) Saskatchewan

(1) In 1974 Mr. Justice Emmett Hall made a report
recormending a unified family court sited in the Provincial
Court. He recommended, however, that divorce and nullity be
dealt with by the District Court, and did not deal with

jurisdiction over matrimonial property.
(2} In December, 1977, legislation was intro-
duced to establish a unified family court as a pilot project

at Saskatoon. It resembles the Ontario Unified Family Court.

2. Law Reform Commission of Canada

In addition to these developments in the Provinces, the

Law Reform Commission of Canada in its Report on Family Law,

1976, recommended the establishment of a unified family court

as a superior court presided over by federally appointed judges.

3. ¥Yederal-Provincial Co-operation

Perhaps the most significant development of all is
the willingness of the federal government to encourage the
formation of unified family courts in the provinces. That
encouragement has been manifested in a number of ways. One
is in the funding by it of provincial unified family court
pilot projects. Others are the expressed willingness of
the Minister of Justice to consult the provinces in connection
with the appointment of judges to such courts, the appointment
of three Ontario provincial judges to the county court to sit
in the unified family court, and an amendment to the Judges
Act which counts time spent on the provincial court hench
towards the ten years' standing at the bar required for
judicial appointment. The same amendment authorized the
minister to make fifteen appointments to unified family courts

without the necessity of additional legislation. The provinces
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in their turn have been active in advocating these projects

and in carrying them forward.

IIrx
SCOPE OF REPORT

1. Legislation and administrative arrangements

The establishment of a unified family court will require
both legislation and administrative changes. We have in
recent years made a practice of including draft legislation
in our reports for two purposes: firstly to facilitate the
drafting process upon the acceptance of our report; and
secondly to expose our proposals to the kind of analysis
which the drafting process requires. We propose, however,
to issue this Report without draft legislation. Our reason
is that the drafting cannot be effectively done until
firm decisions have been made about the court system. These
include a final decision upon the current proposal for the
creation of one superior court instead of the present District
Court and Trial Division of the Supreme Court. They include
decisions upon the recommendations of Report No. 3 of the Board
of Review, Provincial Courts, and decisions upon the recommen-
dations made in this Report. Once these decisions have been
made we would be quite willing to have the proposal referred
back to us for consideration of the necessary legislation and

administrative arrangements.

2. Court Services

A second question about the scope of this Report is
this: should it deal with the social and legal services
which should be attached to the unified family court? There
is no doubt that those services are important to the proposed
court and to its ability to serve the public. Indeed, some
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think that they are the most important feature of the court.
We have decided, however, to deal in this Report only with the
structure of the court itself, and to deal with court services
in a separate Report No. 26, Family Law Administration:

Court Services., Our reason is that we think that our
recommendations about the court services relate primarily to
administrative matters and can be considered and given effect
to in the context of the existing court system without waiting
for the establishment of the unified family court. When the
unified family court is established, we think that the court
services should remain much the same though they should be

reviewed to see whether some modification is necessary.

Iv
WHY A UNIFIED FAMILY COURT?

1. "Family Law" as a legal category

Traditional jurisprudence does not include any
category known as "Family Law". We believe, however, that
it is a categeory which should be recognized and which is
achieving recognition. We believe that problems arising
from family relationships, that is the relationships of
husband and wife and of parent and child, call for considera-
tion separate from that of other legal problems.

Family law problems are often serious manifestations
of the deterioration or breakdown of families. The neglect
or the delinquency of children are signs of failure of family
controls; custody disputes are signs of collapse of the
family's protective function; adoption proceedings are
designed to secure ratification of a new family relationship
that will protect the child; and assaults and other disorderly
behaviour within the immediate family are usually signs of
serious deterioration of the marriage relationship. The
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solution of these problems does not fit well within the
fragmented and overlapping jurisdictions of the courts which
must adjudicate upon them, and requires a unified rather

than a fragmented court structure,

2. Definition of Family Law

"Family law" for the purposes of this paper is that
body of law which relates in whole or in part to the basic
social group composed of husband, wife and children. It is
distinguished from other branches of law because the legal
controversies involved in it arise out of the status and
relationships of the individuals as members of the family
unit, including children now regarded as illegitimate.
Family law therefore includes the law relating to:

{1) the formation, annulment and dissoclution of

marriage;

(2) the rights and obligations of husband and
wife between themselves;

(3) declarations as to status, including declara-
tions of legitimacy;

{(4) Jjudicial separation, and restitution of

conjugal rights;

(5} matrimonial support;

(6) the division or transfer of property upon
breakdown of the marriage relationship;

(7) child guardianship, custody, access and support;
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(8) c¢riminal charges which arise from a family
dispute, such as husband-wife assaults,
threats, non-support, and ligquor complaints;
but not including charges of more serious

crimes such as murder and manslaughter;

(9} neglected children, and wardship and
adoption of children;

{10) affiliation proceedings;
{(11) Jjuvenile delinquency.

To the extent that the law confers rights and duties upon
couples who live together without being married, and upon
their children, family law would include the law relating to
those rights and duties and to their ascertainment and
enforcement,.

We would make specific reference to juvenile delinquency.
To the extent that the Juvenile Delinquents Act (Canada)
applies to offences committed by young people it may be argued
that it is criminal law and is accordingly more appropriately
administered in the courts which deal with the crimes of
adults. We think, however, that it should be dealt
with by the unified family court. The Juvenile and Family
Courts have long been associated in Alberta, and it seems
appropriate that the court which deals with the problems of
family breakdown under provincial law should also deal with
them under federal law until the time comes when they should
be transferred to the ordinary c¢riminal courts. The Board of
Review, Provincial Courts, says in its Report No. 3, The
Juvenile Justice System in Alberta, at pages 49-50:




(3) RELATIONSHIP BETWEEN THE JUVENILE COURT,
THE PROVINCIAL COURT AND THE FAMILY COURT.

The Juvenile Court exists by virtue of The Juvenile Court
Act. Section 7(1) of the Act makes every Magistrate in the
province an ex officio judge of the Juvenile Court. Section 5(b) of
The Provincial Court Act provides that:

Every judge has all the powers and authority now vested by
or under any Act of the Legislature in a Magistrate . ...

These provisions allow Provincial Court judges to preside in
the Juvenile Court, and they do in fact do so when a Juvenile
Court judge is not available. Also the Chief Judge of the
Provinecial Court is the Chief Judge of the Juvenile Court.

Some of the disadvantages arising from these arrange-
ments are listed below:

(1) There is a distinct difference between the philosophy
used in the Juvenile Court and that used in the
Provincial Court,

(2) The support and administrative services attached to
the Juveniie Court are different from the corresponding
services in the Provincial Court.

(3) The judges of one Court are not usually familiar with
the services provided in the other Court.

(4) From lack of experience, and specialized knowledge in
the field, some Provincial Court judges may be unable
to deal appropriately with juvenile delinquents.

(6) In some areas,when Provincial Court judges preside in
their capacity as Juvenile Court judges, the juveniles
awaiting trial often are thrown into the company of
adults awaiting trial on charges of criminal offences.
Under these circumstances, the confidentiality basic to
the juvenile justice process cannot be maintained.

The Board recommends that the Juvenile Court should
become a distinct entity apart from the Provinecial Court, and
that Provincial Court judges should not exercise jurisdiction in
the Juvenile Court, To implement this change, it will be
necessary to have Juvenile Court judges go on cireunit, This in
turn might require an increase in the complement of Juvenile
Court judges.

The Family Court exists by virtue of The Family Court Act.
Judges of the Juvenile Court also hold appointments as judges
of the Family Court. There is strong support for the continua-
tion of the present relationship between the Family and
Juvenile Courts.

15
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For all these reasons, we think that juvenile
delinquency should be included in the jurisdiction of the
unified family court.

3. Courts administering Family Law

(1) Division of Jurisdiction

Six courts of original jurisdiction administer family
law in Alberta as defined in this paper: the Supreme Court
of Alberta, the District Court of Alberta, the Surrogate
Court of Alberta, the Family Court of Alberta, the Juvenile
Court of the Province of Alberta, and the Provincial Court of
Alberta,

The first reason for the division of jurisdiction is the
division of legislative power between Parliament and the
provincial legislatures. Section 90(26) of the British North
America Act confers upon Parliament exclusive jurisdiction in
matters relating to "Marriage and Divorce." Section 92 (13)
confers upon the Legislature of the province the exclusive
power to make laws in relation to matters coming within the
class of subjects "Property and Civil Rights in the Province."
"Property and Civil Rights in the Province"™ includes matters
of custody, access, alimony and maintenance, but some of these
same matters are also ancillary to "Marriage and Divorce," where
legislation by Parliament is paramount. The power to legislate
in relation to a subject carries with it the power to confer
jurisdiction upon a court to deal with it. Accordingly, the
division of the power to legislate in respect of family law
matters means that jurisdiction in all family law matters can
be conferred upon one court only if Parliament and the

Legislature agree.

The next reason for the division of jurisdiction is
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the distinction which the constitution of Canada makes
between different kinds of courts. Under section 96 of the
British North America Act the Governor General must appoint
the judges of the superior and district courts in Alberta,
and the courts have held that that means that the province
cannot appoint judges to courts which exercise jurisdiction
broadly conforming to the jurisdiction of a superior court,
which includes important parts of family law. The province,
however, has found it expedient to have some family law
matters adjudicated upon by provincially appointed judges,
with the result that jurisdiction has necessarily been
divided.

(2) Lists of courts and their jurisdictions

{1} Courts with judicial officers appointed by

the province. Three courts with judicial officers appointed

by the province participate in the administration of family

laws:

{(a) The Provincial Court. This court has jurisdiction

in many criminal matters under the Criminal Code of Canada.
This jurisdiction includes elements which pertain to family
law matters, such as section 197(2) (a), (non-support charges):;
section 245 (1) (b)), (assault within the family), and section 745
(fear of injury to person or property by a member of the
family). Provincial judges also have jurisdiction in respect
of complaints under section 100 of the Liquor Control Act
(Alberta), protection orders under sec. 27 of the Domestic
Relations Act (Alberta), and offences committed by juveniles
over fourteen years of age who have been transferred by an
order of the Juvenile Court. They are alsc judges of the
Juvenile Court.
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(b) The Juvenile Court. Each judge of the Supreme

Court of the province, each judge of the district court of the
province and each magistrate in the province is ex officio

a judge of the Juvenile Court, "but is not required to act

in such capacity unless willing to do so" (The Juvenile

Court Act (Alberta) sec. 7). The powers of a Juvenile Court judge
are conferred by the Juvenile Delinquents Act (Canada}: "Every
judge of a juvenile court in the exercise of his jurisdiction

as such has all the powers of a magistrate."

The two major areas of jurisdiction of this court are
juvenile offenders and neglected children. Under the

Juvenile Delinquents Act, a juvenile delingquent is defined as:

2.(1) . . . any child who viclates any
provision of the Criminal Code or of any
federal or provincial statute, or of any by-
law or ordinance of any municipality, or who
is guilty of sexual immorality or any similar
form of vice, or who is liable by reason of
any other act to be committed to an industrial
school or juvenile reformatory under any
federal or provincial statute.

In Alberta, offenders are included if they are boys apparently
or actually under the age of sixteen years or girls apparently
or actually under the age of eighteen vears.

The Juvenile Court has jurisdiction in temporary ward-
ship cases and all matters relating to neglected children
under Part 2 of the Child Welfare Act {Alberta). This
jurisdiction is shared by the District Court. Permanent
wardship matters are under the exclusive jurisdiction of the
District Court.

(c) The Family Court of Alberta. This is a court of

record, and has a broad jurisdiction. Under the Family Court
Act, a provincially appointed judge of the family court has

jurisdiction with respect to:



(1)

(ii)

(iii)

(iv)

(v)

(vi)

{(vii)

(viii)

maintenance orders (protection
orders) for deserted wives and
families under section 27 of the
Domestic Relations Act;

maintenance orders under the
Reciprocal Enforcement of

Maintenance Orders Act;

certain charges against adults
under the School Act, 1970;

certain charges against adult persons
under the Child Welfare Act;

charges triable on summary conviction
under section 197 (2) (a) of the Criminal
Cocde (non-support charges);

common assault charges under section
section 245(1)(b) of the Criminal Code,
where a hushand assaults a wife, a wife
assaults a husband, or a parent assaults
a child;

charges triable on summary conviction
under any other act or section where,
in the opinion of the Lieutenant
Governor in Council, it is appropriate
for the judge of a family court to deal
with them;

enforcement of Supreme Ceourt alimony or
maintenance orders, but without the
jurisdiction to vary the Supreme Court

orders;

19
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(ix) custody of children whose parents are

living apart from one another;

(x) right of access to such children.

Upon his appointment, a Family Court judge is also appointed
to the office of magistrate and acting in this capacity, hears
matters under section 245(1)(b) of the Criminal Code and
section 100 of the Liguor Control Act.

The Family Court may exercise its jurisdiction throughout
Alberta. There are Family Courts established in the five
major cities~-Edmonteon, Calgary, Red Deer, and Lethbridge
and Medicine Hat combined--and smaller operations in Fort
McMurray and Grande Prairie. Under the Family Court Act,
the jurisdiction of the judges is not restricted to particu-
lar districts, and circuit court systems have been developed

in five urban centres.

Although the Juvenile Court and Family Court are
established as two courts, in practice, where there is a
Family Court, the two courts tend to operate as one. In
Alberta all judges with Family Court appointments are
also appointed judges of the Juvenile Court. Where there are
no Family Court judges, the Provincial Judges act in their
capacity as Juvenile Court judges along with their other
duties,

(2) The Surrogate Court. Judges are appecinted

to this court by provincial legislation (The Surrogate Court
Act {(Alberta)). However, the legislation provides that the
judges of the District Court are the judges of the

Surrogate Court, so that appointment to the Surrogate Court
depends upon appointment by the Governor General, The
Surrogate Court has jurisdiction over guardianship of the
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person and property of a minor, and over custody, control
and access. The jurisdiction is concurrent with that of the
Trial Division. It is not altogether clear whether or not

provincially appointed judges could exercise it.

(3) Courts with judicial officers appointed by

Canada. There are two federally appointed courts which
administer family law in Alberta: the District Court and
the Supreme Court of Alberta. The judges of the District

Court are also the judges of the Surrogate Court.

(a) The District Court. This court has

exclusive original jurisdiction to hear permanent wardship
(Child Welfare Act, Part 2), adoption {(Child Welfare Act

Part 3), and affiliation proceedings (Maintenance and Recovery
Act, Part 2), The court also has concurrent jurisdiction
with the Juvenile Court over neglected children and temporary
wardship (Child Welfare Act, Part 2).

Judges of the District Court are local judges of the
Trial Division of the Supreme Court, and in that capacity

exercise the family law jurisdiction of that court.

(b} The Trial Division of the Supreme

Court of Alberta. This is the highest court of general trial

jurisdiction in the province. Under the Divorce Act, it is
designated as the tribunal to exercise original jurisdiction
in divorce including maintenance, custody and access in
divorce proceedings. It also has parens patriae jurisdiction

over infants under the Judicature Act (Alberta), as inheritor
of the powers of the English Court of Chancery. It also

has wide family law jurisdiction under the Domestic

Relations Act: Jjudicial separation; disposition of marital
property; injunctions preventing disposition of personal
property by a spouse; nullity of marriage; loss of consortium;

restitution of conjugal rights; jactitation of marriage;
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alimony and maintenance orders, interim or otherwise; wvaria-
tion of alimony and maintenance orders; and in addition,
jurisdiction over guardianship and custody of children arnd
access to them, either on independent application or on
proncouncing judgment for judicial separation.

4, Problems arising from Existing Divisions of Jurisdiction

The Committee on Administration of Family Law found
much the same problems as those described in our Working
Paper. We are prepared to adopt the Committee's statement of

the problems which is as follows:

Family law deals with the problems of husbands
and wives arising from the breakdown of marriages.
It deals with problems of the protection and
support of children arising from the breakdown or
lack of family relationships, and the problems
arising from unlawful conduct of children and
juveniles, These are among the most numerous and
the most seriocus and important problems with which
society must deal, and it is imperative that society
provide strong courts and efficient social services
in order to deal with them.

The Committee is concerned that the numerous and
varied problems affecting families are not being
satisfactorily dealt with undexr the present divided
court structure, The fragmented jurisdiction makes
improvement very difficult. The Committee is
convinced that the time has come when important
changes and scolutions can be implemented only if
a family court is created with original exclusive
jurisdiction over the entire field of matters
affecting the family.

Some of the most important problems arising from
the division of jurisdiction among courts are as
follows:

(1) Piecemeal sclutions--Because jurisdiction
1s divided it very often happens that no
one court can deal with the whole of the
legal problems arising from the breakdown of
a marriage or of a family, and piecemeal
solutions must be applied.




(2)

(3)

(4)
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Delay ~ Litigants are enabled to delay
proceedings in one court by starting, or
threatening to start, proceedings in another.

Harassment - Litigants are enabled to harass
other litigants by the multiplicity of
proceedings which are available in different
courts.

Inappropriate procedures -~ Different procedures
are avallable in different courts, and the most
appropriate procedure is often not available
for a particular problem.

Particular examples of these problems are as

follows:

(1)

(2)

(3)

(4)

A maintenance dispute may start in Family
Court as a protection order, move to Supreme
Court as part of a divorce, come back to
Family Court when the Supreme Court order is
registered for enforcement, and go back to
Supreme Court for variation of the order,
with resulting delay, cost, and frustration
for the litigant.

A temporary wardship proceeding is usually
brought in Family Court, but if the facts
suggest that the wardship should be made
permanent, another proceeding must be com-
menced in a different court,

There may be concurrent or consecutive
proceedings for custody in the Supreme Court
and wardship in the Family Court or in the
District Court. The Supreme Court judge has
no way of ordering wardship if he perceives
that that is what should be done, and his
order for custody can be rendered nugatory
by an order in the wardship proceedings.

Wardship and maintenance proceedings involving
the children of married or unmarried parents
must be brought separately in different courts.

Another important problem is that the social services
cannot readily be related to a multiplicity of courts,
with the result that they are not used as effectively
as they might be. They are not as effectively
available to litigants, bench and bar in the Supreme
Court as they are in the present Family Court, and
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there is insufficient opportunity for judges and
social service personnel to develop a proper under-
standing of each other's functions and needs. An
example is the use of investigative services in
custody matters on divorce.

The Committee is satisfied that the problems are
so serious, and that the resulting difficulties to
the people who appear before the courts are so great,
that solutions must be socought.

We believe, along with the Committee on Administration
of Family Law and the legislative and law reform bodies we
have mentioned earlier, that one court should have Jjuris-
diction over the whole of family law. That will not
automatically solve the problems we have mentioned, but it
will provide a framework for their solution. All of the legal
problems arising from the breakdown of a marriage or of a
family could then be brought before one court, and that
court would be able to exercise all the powers now conferred
by the law on several courts. There would be no other court
in which proceedings could be started for the purpose of
delay, and one court would have control of all the procee~
dings. Preccedures designed for particular classes of cases
would be easier to adopt. The relationship of the social
services to the court could be defined more clearly, and better
opportunities could be made available to the judiciary and to
the social services to understand each other's functions
and needs. We do not, as the Committee and other legislative
law reform bodies did not, see any way of achieving these
results under a multiplicity of court jurisdictions such as
that which now exists.

Recommendation #1

1, That a unified family court be established in
Alberta to exercise jurisdiction over the
following:
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(1) the formation, annulment and dissolution
of marriage.

(2) the righte and obligations of husband and
wife between themselves.

(3) declarations as to status, including
deelarations of legitimacy.

(4) gJudicial separation and restitution of
conjugal rights.

(5) matrimonial support.

(6) the division or transfer of property upon the
breakdown of the marriage relationship.

(7) ehild guardianship, custody, access and
support.

{8) criminal charges which arige from a family
dispute, such ae husband-wife assaults and
threats and non-support, but not including
charges of more serious crimes such as
murder and manslaughter.

(9) negleeted children, wardship, guardianship
and adoption.

(10) affiliation proceedings.

(11) Juvenile delinquency.

To this point, we think that there is general agreement
in our Board, among the bench and bar, and among the legis-
lative and law reform bodies who have dealt with the subiject.
We now turn to discussion of subjects upon which there is
less agreement, namely, the choice of the court to exercise
jurisdiction in family law, and the responsibility for the
appointment of its Jjudges.
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\'

CHOICE OF UNIFIED FAMILY COURT

1. Desirable Characteristics

We will first outline briefly the characteristics which

would be

follows:

(1)

(2)

(3)

(4)

(5)

(6)

desirable in a unified family court. They are as

The court should be composed of legally-trained
judges of the greatest possible ability to deal
with family law disputes.

The court should have jurisdiction over all family
law matters.

The court should continue to be a court of law in
the sense that judges will hear disputes, decide

facts and dispose of disputes according to law.

The court's procedures should be suited to the subject
matter of litigation which may require relatively
simple or relatively elaborate procedures.

The court should have social services attached to

it along the general lines suggested in our Report
No. 26, Family Court Administration: Court Services,
and the judges should be familiar with those services

relevant to the judicial process.

The court should be as accessible as is

practicable to people in different parts of the
province and to people of different levels of income
and degrees of sophistication in legal matters.
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2. Relevant Considerations

In order to achieve a court with the characteristics
we have mentioned, it is necessary to bear in mind a number
of considerations. The diversity of kinds of considerations,
and their frequently complex relationships, make them
difficult to cope with, but the effort must be made.

{a} External Considerations

(i) The constitution.

We have already mentioned two provisions of the constitu-
tion. One is that it divides legislative jurisdiction between
Parliament and the Legislature. The second is that, as in-
terpreted by the courts, it limits the jurisdiction which the
Legislature can confer on a judge appointed by the province.
Both provisions cause problems in the establishment of a

unified family court.

We will deal first with the problem arising from the
division of legislative power. Parliament, by the Divorce
Act, has conferred jurisdiction in divorce upon the Trial
Division of the Supreme Court of Alberta. Only Parliament
could confer the necessary jurisdiction in divorce upon any
other court. The time involved in obtaining legislation
which would do so, and the uncertainty that it would be
obtained, are considerations which weigh against the
establishment of a unified family court which is not part of
the "trial division or branch of the Supreme Court of the
province." That is probably one reason for the rather complex
structure of the Ontario Unified Family Court Act under which,
though a county court judge will hear divorce matters in
the Unified Family Court, his order will be an order of the
Supreme Court made by him in his capacity as a local judge of
the Supreme Court.
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The second prohlem is more intractable because it
arises from the constitutional instrument itself, the
British North America Act, as interpreted hy the courts,
Unless the Governor General appoints the judges of a court
the Legislature cannot confer upon it jurisdiction which
broadly conforms to that of a superior court. We will later
give our reasons for thinking that that problem is decisive
against the establishment of the unified family court as
a provincially appointed court based upon the existing
Family Court.

We will mention briefly one other problem arising from
the constitution. There is at least some doubt as to

whether the "parens patriae" power can be conferred on a

provincially appointed court. This is the inherent juris-
diction of a Supreme Court to make orders for the protection
of children. It is a useful power, the lack of which in a
particular case might make it difficult or impossible for a
judge to deal with an emergency situation involving a child.

(ii) The need for inter-govermmental co-operation

Under the present constitution the unified family
court can be established only with the active co-operation
of Parliament (which must provide for the salaries of the
judges and confer or continue jurisdiction in matters
under its legislative control); the federal executive (who
advise the Governor General on judicial appointments); the
Legislature (which must establish or continue the court and
confer or continue jurisdiction in matters under its legis-
lative control); and the provincial executive (who must
provide for the administration of the court). The two
executive branches must also in practice agree to the
adoption of the necessary legislation., Therefore, any
proposal made, if it is to be effective, must be one which
both governments can accept.
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We have already mentioned the co-operation of the

federal government in connection with the unified family
court projects in some provinces, In the case of the Ontario
Unified Family Court pilot project, Parliament has created
judgeships for the Unified Family Court and has modified the
qualifications laid down by the Judges Act for their appoint-
ment, and the federal executive has agreed to the appointment
of judges who were recommended by the province and who previously

held provincial appointments. This co-operation is encouraging.

(b) Considerations relating to the court system

(i) Relationship to existing courts

Should the unified family court be an existing court or
a branch of an existing court? Or should it be a separate
court?

The Ontario Law Reform Commission made the case for
a separate court as follows:

We have expressed our view that a court capable
of exercising integrated jurisdiction in all family
law matters should be established. In our opinion
the best and most effective way to do this is to
create a Family Court which is separate from the
existing traditional courts, and which is staffed
by judges who collectively would be capable of
exercising jurisdiction over matters within the
competence cf section 96 judges, and also over
matters within the competence of provincially
appointed judges, and we so recommend.

The justification for creating a separate Family
Court is clear. A Family Court is unlike any other
court. Its work is of a highly specialized nature
and this, of itself, justifies a court which devotes
its time exclusively to family law matters. There
is another compelling reason. The two-fold function
of a Family Court, judicial and therapeutic, demands
that it have attached to it specialized ancillary
services, the nature and extent of which are required
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by no other court. The administrative requirements
of a Family Court also differ from those required
by other courts, chiefly because of the task of co-
ordinating its two functions.

A Family Court must be free to develop its own
philosophy, its own procedures, and its own ad-
ministrative techniques. We believe that this can
best be fostered if the Family Court is a separate
entity.

The Ontario Unified Family Court Act set up a separate
Unified Family Court, and it appears that it will be adminis-
tered as such, subject to some responsibility in Supreme and
County Court matters to the heads of those courts.

The following passage well expresses the contrary view:

I cannot, in this area, move away from my
opposition to any judicial structure other than
a unified one. I agree with Pound that "the
method of archaic law is to set up a new court".
I agree with the A.B.A. [The American Bar Association]
that the ideal trial court ". . . should have juris-
diction in all cases and proceedings . . . performed
by a single class of Judges . . ." Duplicate
judicial structures create, on the one hand, the
unnecessary and complicating problem of overlapping
jurisdiction and, on the other, the distortion of
social values implicit in the stratification of
causes. Further, while the introduction of
some departure from these principles can from
time to time seem like an appropriate expedient,
one cannot overlock the historical fact that
the elimination of segregated judicial structures
becomes extremely difficult because of the
interests that vest.

The creation of a separate court would, in this view, be
contrary to the spirit of the Judicature Acts and woculd con-
tribute to a state of affairs similar to that which made those
Acts necessary.

The views which we expressed in our Working Paper were
as follows:
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The establishment of a Family Court as part of
the Supreme Court would, we think, be a valuable
step in adapting the traditional courts to the
needs of the times. The development of somewhat
specialized branches of courts of general
jurisdiction has much to be said for it as opposed
to the development of a multiplicity of courts and
will tend to preserve the essential values of the
traditional courts. We believe that there is much
to be said also for the proposition that the
development of Family Law should be carried on by
the traditional courts but through a specialist
division or section with modified procedures.

We start with a preference., It is to establish the
unified family court as part of an existing court in order
to avoid proliferation of court structures. However, we
consider the establishment of the unified family court to be
the overriding interest and would accept a separate court
structure if that is necessary to achieve it. When we reach
the concrete example of the Ontario Unified Family Court we

will discuss the question further.

(ii1) 8Standing of the court and its judges

The view which we expressed in the Working Paper was
that the unified family court, if possible, should be part
of the Supreme Court. A principal reason for that view
was that we thought that that arrangement would enhance the
standing of the court. We said the following:

To make a court part of the Supreme Court and
to confer exclusive Family Law jurisdiction upon
it would be to show that Family Law is considered
to be of sufficient importance to justify the
attention of the highest court of original
jurisdiction in the province. There is a very
strong prejudice, which must be recognized, that
a Family Court will inevitably resemble a social
agency more than a court of law. The association
of Family Law with one of the traditional courts
would, we believe, help to do away with this
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prejudice. The regard in which the court ad-
ministering Family Law is held will be a considerable
element in its acceptance by the legal profession

and the public and in its ability to attract judges
of the highest capacity.

We still think that that is an important consideration,
though, as will be seen, we have concluded that we should
not, for the purposes of this Report, distinguish between
the Supreme Court and the District Court.

In the meantime, the Committee on Administration of
Family Law recommended that the unified family court be created
as a separate court at the provincial court level and based
on the existing Family Court., What we have said about the
desirability of enhancing the standing of the unified family
court is a consideration which would have to be weighed
against the merits of that proposal if we had not concluded

that constitutional considerations are decisively against it.

There is also the question of the standing of the judges
within the court. One view is that all judges should be
appointed by the same authority and have equal jurisdiction
so as to avoid any suggestion that some family law work is
not important enough to justify the attention of judges of
the first rank, and that this is a consideration which weighs
in favour of a one-tiered court. The contrary view is that
a division of work is appropriate, with superior court judges
dealing with status and property and ancillary matters, and
other judges dealing with less complex factual and legal
problems.

(iii) Nature of the court

We envisaged at the time of the Working Paper, and we

still envisage, a court in which properly qualified judges
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will hear evidence, decide facts, and give judgments and
make orders in accordance with law. The Committee on
Administration of Family Law and the Institute's Social
Services Committee both made similar recommendations. We
will in our Report No. 26, Family Law Administration:

Court Services, describe a number of services which should
be attached to the courts administering family law, and
some people regard the proper organization and provision of
such services as the most important contribution which the
unified family court will make, but the availability of those
services does not alter the nature of the adjudication when
it is made. Although forceful arguments may be made for
relaxed procedures, we do not see any justification for the
blurring of the judicial role. This is not a consideration
which dictates the place of the unified family court in the
court system so much as a consideration which must be borne
in mind in considering the structure and procedures of the
court once the choice is made.

(iv} Effect on existing institutions

A reform which will cause less disruption of existing
institutions, if it is equally effective, is to be preferred
to one which will cause more disruption. That is one con-
sideration which suggests the adaptation of an existing
court rather than the creation of a new one, and it is one
reason why the Committee on Administration of Family
Law recommended that the unified family ccurt be bhased on
the existing Family Court. It must however be weighed with
the other relevant considerations.

(v) Existing judges of the Family Court

If the unified family court is to be established as a
provincially appointed court based on the existing Family
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Court, the provincial authority which appeointed the present
judges of the Family Court might be expected to appoint all
or most of them to the new court. The likelihood is less
great that the Governor General would do the same if the
judges of the new court are federally appointed. The appoint-
ment of three Ontario provincial court judges to its new
Unified Family Court suggests that some existing Family Court
judges might be appointed to a federally appointed unified
family court, but some do not meet the qualifications in the
Judges Act, and it cannot he assumed that all of the others
would receive such appointments. Basic requirements of honor
and decency require fair treatment of persons who have been
persuaded to leave other occupations to¢o which they could only
with difficulty, if at all, return, and the independence of the
judiciary and the need to facilitate the future recruitment
of judges impose further requirements. Some present judges
of the Family Court no doubt would be content to accept
appointments to the Criminal or Small Claims side of the
Provincial Court. We cannot here make recommendations about
any remaining judges, other than to say that, on the one hand,
satisfactory arrangements must be made with regard to any

who do not become members of the new court, while, on the
other, the choice of a court structure for the indefinite
future should not be dictated by the difficulty of making
appropriate arrangements for them.

A unified family court established as a branch of a
superior court with a tier of provincially appointed Fjudges
would be an obvious place for the judges of the existing
Family Court, but it is not clear tc us that they would
necessarily regard membership in the provincially appointed
tier of a two-tiered superior court as the equivalent of

membership in the single tier of the present Family Court.
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(c) Considerations relating to the court itself

(1) Specialization or concentration of judicial work

There is a great difference of opinion as to whether
or not it would be better for specialized judges to adjudicate
upon family law matters., Some hold the view that it is
better that family law judges be specially chosen with
reference to special qualities thought to be of value in the
family law field, and that they then work in family law and
no other field, Some hold the view that trial judges should
all deal with matters across a broad legal range. There are

various intermediate opinions.

In our Working Paper we said at page 30:

+ - » We believe that on the whole better decisions
will be given by specialist judges whose attention
and judicial experience are directed entirely toward
the judicial resolution of problems arising out of
the family relationship.

And later on the same page:

We believe that these problems of conflicting
and fragmented jurisdictions, and the advantages
of consistency in philosophy and approach, expertise
in dealing with the family relationship, and
practical use of social services, can best be
dealt with by the creation of one court with
exclusive jurisdiction in the field of Family
Law as we have defined it. There would be no
conflict of jurisdiction between different courts
because there would be only one court, One
court would have the best chance of developing and
applying a consistent philosophy of treatment of
Family Law matters. Judges whose time is spent
entirely, or almost entirely, in Family Law would
have the best chance of developing the greatest
understanding of problems rising out of the family
relationship. The attaching of supporting services
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to the court would enable the judges of the court
to become familiar with their proper use and to
see that they are properly directed. Procedures
designed to cope quickly and inexpensively with
the particular types of problems encountered in
Family Law can best bhe developed in one court
dealing exclusively with Family Law.

The Committee on Administration of Family Law was
of the same view. They said that specialization would
inevitably flow from their recommendations, though the
specialization of an individual Jjudge might be for a fixed
period. They went on to say:

The Committee is of the view that specializa-
tion will bring with it the advantage of continuity
in particular cases, which is difficult to achieve
if the judges are assigned to different sittings
each week; and the advantage of experience in
dealing with family law matters, which have aspects
different from the administration of Jjustice in
general, Specialized judges have a much better
opportunity to assess the benefits and limitations
of the social services and to develop methods of
using those services to the best advantage. While
the Committee would not recommend the establish-
ment of a unified family court for the sake of
specialization, it is of the view that advantages
of specialization in this unique field will out-
weigh the disadvantages.

In that passage the Committee referred to the advantage
of continuity. If judges sit in family law matters by
rotation, they do not see a matter through from start to
finish. That may lead to a series of adjournments, each
made without a complete knowledge of what has gone before, and
it means that a judge does not see the consequences of his
order, as a specialized judge will do if the problem is not
solved by the time the first order comes back before him.
A greater degree of continuity would be provided by a
specialized court, though it would not be possible or desirable

always to have the same judge sitting at the same place.
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On the other hand there is a strongly held view that
specialization is a bad thing. This view starts with the
proposition that family law is no more difficult than the law
in other fields and does not require a specialist. The facts
are no more difficult. The law is no more difficult. If
a certain kind of personality is wanted, that can be arranged
through assignment of judges of a non-specialized court.
There is no observable tendency towards specialization in
other fields of law. The case for specialization is
therefore, in this view, not a strong one, while there is a
strong case against it. The great majority of issues will
be ones of fact, and a specialized judge must suffer the
debilitating process of sitting through countless disputes which
are of a similar type and raise similar problems, and, to the
extent that lawyers are involved, hearing the same counsel.
There is a great danger that he will develop a philosophic
bias which will adversely affect his performance. There is
danger of boredom and loss of challenge. There will be
grave difficulty in attracting the best judges to spend a
lifetime in the area of disputes in the family.

There is force in the arguments on both sides of this
vexed question., We do not propose here to state a conclusion
with regard to it, and we leave further consideration of it
until we come to the consideration of the alternative
courses of action available.

{(ii) Fragmented and overlapping jurisdictions

The principal problems to be solved by the establish-
ment of a unified family court are those which are caused by
the fragmentation and overlapping of jurisdiction among the
courts. We have described these problems elsewhere in this
Report and will not repeat the description here.
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(iii) Court procedures

There is a great volume of litigation in family law
matters. Most of those matters do not involve difficult
legal questions, and in most the facts are not unduly complex,
though the making of the right decision may be extremely
difficult. Many involve people of low incomes and little
legal sophistication. The court structure should therefore
make it possible to provide simple and inexpensive procedures.
It should also make it possible to provide some assistance to
litigants in coping with the system. There are on the other
hand some family law matters which do require formal
procedures and interlocutory steps. That is particularly
true when the property of a husband and wife is substantial
and when complex questions of trust relationships or company
matters are involved. The court structure should therefore

make it possible to provide formal procedures as well.

{(iv}) Suitability of family law litigation to a
superior court

The field of family law as we define it includes a
number of things that are not usually thought to require
the attention of a superior court. If such matters do not
require the attention of a Supreme Court judge, their
existence may tend to suggest that the court should be composed
of both provincially appointed judges and federally appointed
judges as the former would be available for such matters.
The opposing argument is that any matter arising out of the
breakdown of a family relationship is important enough to
justify the attention of any court.
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(v) Accessibility

(a) Geographical

The unified family court should be accessible to people
in as many parts of the province as is reasonably practicable.
It should be accessible in a different sense to people of
all levels of income and degrees of legal sophistication.

We do not think that the establishment of a unified

family court should be the occasion for a quantitative reduction
in the existing services available in the province, or in the
reduction of the potential for guantitative increase in those
services, Therefore, the unified family court would have to
provide the services now provided by the Family Court and the
Provincial Court wherever those courts sit, or alternatively,
the Provincial Court would have to be asked to provide those
services where the unified family court does not sit. Further,
the unified family court would have to provide the services now
provided by Supreme and District Court judges wherever those
courts sit, or, alternatively, those courts would have to be
asked to provide those services where the unified family court

does not sit,

(b) Financial and procedural

With regard to accessibility to people of low income
and people of little legal sophistication, the Intake Service of
the Family Courts provides basic information and assistance in
getting into court on summary matters. The continued availability
of that service does not depend on the choice of unified family
court. The availability of publicly funded legal aid also
depends upon other considerations and not upon the choice of the
court which will adjudicate on family law matters.
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(vi) Flexibility

The structure of the unified family court should be
capable of growth and adaptation to meet the challenge of
changing conditions and future problems. That is a
consideration to be borne in mind during the discussion of
the alternatives.

3. Discussion of Alternatives

A unified family court might take any one of several

forms. We start by excluding one from extensive consideration.

We exclude the two-court system instituted in the
British Columbia pilot project. 1In so doing we do not
adversely criticize that project. It was a valuable
experiment, and made great contributions towards unified
administration and towards the intelligent development of
social and legal services. However, the Provincial Court
(Family Division} and the Supreme Court remain two separate
courts and we do not think that the arrangement solves the
problems arising from the fragmented and overlapping
jurisdictions of the courts. Indeed, the Royal Commission
on Family and Children's Law, upon whose recommendation the
pilot project was set up, has said that the arrangement
was made because it was the only way which then existed of
getting around the constitutional problem and that "every
effort should be made to avoid the duplication of juris-
diction that will plague any two-tiered system of family
courts." (Fourth Report, The Family, the Courts and the

Community, 1975, page 38).

We will discuss at some considerable length two
proposals and give reasons for not recommending the adoption
of either., The first is that the unified family court be
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established as a separate provincially appointed court based
upon the present Family Court, which was the initial preference
of the Committee on Administration of Family Law but which we
think is precluded by the constitutional considerations which
we will describe. The second is that the unified family court
be established as a separate superior court, which is the
solution adopted for the pilot project in Ontario. We will
then go on to discuss proposals for the establishment of the
unified family court as part of a superior court. In the course
of that discussion we will give reasons for a principal
recommendation and an alternative recommendation and reasons
why we have decided not to recommend either of two other
variants of proposals for a unified family court as part of a

superior court.

{(a) A Unified Family Court based upon the present
Family Court: the proposal of the Committee
on Administration of Family Law

The Committee on Administration of Family Law was
composed primarily of persons nominated by the chief justices
and chief judges of the courts, by the Attorney-General and
by the Law Society. It was not a function of the members of
the Committee to represent constituencies but rather to
bring to their terms of reference the wisdom and experience
which they had accumulated in their respective positions.

The members of the Committee started by making a
rigorous analysis of the existing situation. They then set
about devising what they considered to be the best solution
to the problems disclosed by their analysis. They started
both processes without preconceived notions. A proposal so
arrived at is obviously one the merits of which must receive
the greatest attention.
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The Committee's proposal appears in Appendix B. It
may be summarized as follows:

(1) There should be a unified family court.

(2) The unified family court should be based upon
the existing Family Court and its judges should

be appointed by the province.

(3) The judges of the unified family court would
inevitably be specialized, though possibly for
a fixed period of time, and there should be a
chief judge whose function would relate to the
unified family court alone.

{4) Provision should be made for the transfer of
actions and issues to the Supreme Court by leave
of a Supreme Court judge, which would be expected
to be given when complex property and corporate
matters are involved, though the test would be
whether or not the issues could more conveniently
be tried in the Supreme Court.

The solution proposed by the Committee was one which
the Institute had not previously considered in depth, though
the Family Law subsection of the Alberta branch of the
Canadian Bar Association, in reply to our Working Paper, had
suggested the establishment of the unified family court as a
provincially appointed court upon a somewhat different basis,
Therefore we had not gone thoroughly into the constitutional
problems implicit in the establishment of the unified family
court as a provincially appointed court. When the Committee's
deliberations disclosed the need for such a consideration of
those problems we consulted Professor P.N, McDonald of the
Faculty of Law, University of Alberta. We will include his
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opinion in Background Paper No. 11 which will be issued about

the same time as this Report.

We think that Professor McDonald's opinion demonstrates
that the Legislature cannot confer upon a provincially
appointed court jurisdiction in some of the important parts
of family law which are under provincial legislative juris-
diction, including the division of matrimonial property,
granting and enforcing charges on property, granting injunctions,
and, possibly, adjudicating on nullity of marriage arising from
defects in the solemnization of marriage. In addition, there
is doubt in the areas of orders prohibiting a spouse from
molesting the other spouse or the children, and granting
the spouse exclusive possession of the matrimonial home,
which doubt we think undesirable, though the proposed Ontario
legislation (Ontario Bill 59, 1977, which may become law
before this Report is issued) appears to accept the risk.
Finally, there is also doubt about the power of the Legislature
to legislate with regard to judicial separation, including
doubt about its power to confer jurisdiction upon a court
other than the Supreme Court.

That leaves open two possibilities. One is a system
of dual appointments by federal and provincial authorities.
The second is an amendment to the British North America Act.

We will deal firstly with a possible system of dual
appointments. What the Committee on Administration of
Family Law hoped would prove workable was a system under
which the Legislature would establish the unified family
court and appoint the judges, whereupon the Governor General
would issue to them limited patents empowering them to
exercise the jurisdiction in family law which can be exercised
only by a judge of a superior court. The great difficulty which
appeared on further examination is that if the Governor General
appoints the judges of a superior court (which he would
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ex hypothesi be doing), Parliament must provide for their
salaries under section 100 of the British North America Act,
and they will be removable only by an address of both Houses
under section 92. The court would thus of necessity become a
federally appointed court.

The second possibility is that of an amendment to the
British North America Act which would exclude a unified family
court from the operation of section 96 or which would in some
other way allow the province to appoint the judges of the
court, Parliament can amend the British North America Act,
but it cannot do so "as regards rights or privileges by this
or any other Constitutional Act granted or secured to the
Legislature or the Government of a province." Professor
McDonald has advised us that there is a respectable argument
to be made that "Government of a province" includes its courts,
and that Parliament accordingly cannot make an amendment which
would affect the superior courts of the province. If that
argument is correct the amendment would have to be made by the
Parliament of the United Kingdom. Even if Parliament could
make the amendment, however, it appears to us that the prospect
of any amendment to the constitution at this time of con-
stitutional debate and turmoil is too uncertain, and is likely
to cause too much delay, to be a satisfactory foundation for
a proposal for a unified family court. Therefore, without
dealing with the merits of a proposal for the establishment
of a provincially appointed unified family court, we are, for
reasons based upon the constitution, unwilling to make such a
proposal.

Faced with these constitutional difficulties, some
members of the Committee on Administration of Family Law
were strongly of the opinion that the Committee's proposal
is the best propocsal available and should ke put forward,
leaving it to those involved in the political process to take
all steps necessary to give effect to it if it is acecepted.
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The prevailing view of the members of the Committee, however,
was that the problems of the constitution itself, and of the
circumstances in which the country finds itself, make that
course of action too uncertain, and that the unified family

court should accordingly be established as a superior court.

(b) The Unified Family Court as a separate superiox
court: the Ontario pilot project

Ontario has established what amounts to a separate
superior court as a unified family court by S.0. 1977, c. 85,
So far it has done so only as a pilot project for the
judicial district of Hamilton-Wentworth.

The plan of the Act is an ingenious solution to the
problems arising from the division of legislative authority
and from section 96 of the British North America Act. It
creates a Unified Family Court which is to be presided over by
a judge who satisfies three conditions. First, he must be a
County Court judge. Second, he must be a local judge of the
Supreme Court. Third, he must be authorized by the
Lieutenant Governor in Council to exercise the jurisdiction of
a judge of a Provincial Court (Family Division). When he sits
in the Unified Family Court he exercises his Supreme Court
powers as a local judge of the Supreme Court, his County Court
powers as a County Court judge, and his Provincial Court
powers as a provincial court judge. His orders or judgments
in the exercise of the Supreme Court jurisdiction are orders
or judgments of the Supreme Court, and his orders or judg-
ments under his County Court jurisdiction are County Court
orders or judgments. The court itself is a Juvenile Court

and the Act purports to give it the parens patriae power. The

court also has powers relating to contempt and to costs, In sun-
mary, there is a principal appointment by the Governor General, and
a secondary appointment by the Lieutenant Governor in Council,
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and, except in Juvenile Court matters, the substantive orders
are legally the orders of other courts.

The first three judges appointed to the Unified Family
Court were previously judges of the Provincial Court (Family
Division). They were appointed County Court judges and leccal
judges cf the Supreme Court at the request of the province,
and all the usual consequences of those appointments followed.
They sit exclusively in the Unified Family Court and

accordingly are specialized within the family law field.

That raises squarely the question of whether the
unified family court, if established as a superior court,
should be a separate court or whether it should be associated
with an existing superior court. Clearly Ontario has thought
a separate court practicable and desirable, presumably for the
reasons given by the Ontarioc Law Reform Commission which we
have quoted at pages 29-30 of this Report. On the other handg,
the other provinces which have so far experimented with the
unified family court have not.

We start with the preference which we have already
expressed for avoiding proliferation of separate court
structures. We think also that there are some specific
advantages to some form of association between the unified
family court and another superior court. One is that family
law, though it requires some special treatment, is and should
remain part of the general law, and that the maintenance of a
connection with the other branches of a superior court
would help to keep it that way. We think alse that there
should not be unnecessary structural barriers against a
movement of judges of the unified family court to and from
the court or courts of general trial jurisdiction; even if
it is thought that some degree of specialization is
desirable, some facility for such movement appears desirable.
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Finally, we think that service can better be provided out-
side the major population centres if judges of the superior
courts of general trial Jjurisdiction are able to act as
judges of the unified family court, and an association be-
tween the unified family court and a superior court will
facilitate such an arrangement.

Accordingly, we do not think that, in the absence of
strong evidence of the superiority of the Ontaric solution,
the unified family court should be established as a separate
superior court.

{c}) The unified family court as part of a superior
court

(i) Plan of discussion

We have so far in this Report given reasons for re-
commending the establishment of a unified family court. We
have given reasons against recommending that it be established
as a provincially appointed court or as a separate superior
court. These considerations, together with the further
considerations which we will describe, have led us t¢o the
conclusion that the unified family court should be part of,

or at least associated with, a superior court.

We pause here to say that for this purpose we use the
phrase "superior court™ to include the District Court, the
Supreme Court, or a court established in substitution for the
two. We will give our reasons. Although at the time of the
writing of this Report the Speech from the Throne has suggested
that a new superior court will be created, it is not for us
to say whether that intention will be carried out, That being
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so, we think that it would be futile for us to engage in an
elaborate discussion of the advantages of attaching the unified
family court to one or other of the existing courts, and that
our recommendations should necessarily remain somewhat general
so that decisions can be made about them when decisions about the
other elements of the court system have been made, including
decisions about the future structure of the District and Supreme
Courts or their successor, and decisions about the recommen-
dations of Report No. 3 of the Board of Review, Provincial
Courts. By using the phrase "superior court," we provide for
that course of action.

We have set out the characteristics which a unified family
court should have, and some considerations which should be
borne in mind when deciding upon its structure. We will now
consider them in relation to the unified family court as
part of a superior court. We will then go on to give our
reasons for our principal proposal for a one«tiered family
law division of a superior court and for our alternative
proposal for a two-tiered family law division of a superior
court, and we will then give reasons for not putting forward
two other variants of the unified family court as a family law
division of a superior court. Our principal proposal appears
as Principal Recommendation #2 at page 538 of this Report, and
our alternative proposal appears as Alternative Recommendation
#2 at page 61.

In our discussion we will use the term "one-tiered court"
to refer to a court in which all the judges are appointed by
the same appointing authority and have equal jurisdiction.

We will use the term "two-tiered court” to refer to a court

in which some judges are appointed by the Governor General and
some by the province and in which there are differences in

the jurisdictions of the two groups. We will not use these
terms to suggest that one court structure is better than



49
another, or that it is a test of the desirability of a court
structure that it be one or the other. We will use them only

for convenience.

We should at this point say that there is divergence of
opinion in our Board as to which of the two alternative
court structures which we will put forward would be the most
beneficial., We are however unanimously of the view that the
establishment of a unified family court is in the highest
public interest, and that either the principal recommendation

or the alternative recommendation should be adopted.

(ii) Considerations relevant to decision

(1) Specializationor concentration of
judicial work

Most of our Board, for the reasons which we have given
in our discussion of that subject, favour some degree of
specialization or concentration of work of judges in family
law, That is one major reason for our principal recommenda-
tion that the judges of the Family Law Division be specially
appointed to that division. We think, however, that the area
of specialization or concentration should be as broad as the
field of family law, and one of our reservations about our
alternative proposal is that it would confine the provincially
appointed judges to a smaller area than the whole of family
law; they would have more jurisdiction than the present
Family Court, but the work may prove less attractive to the
best potential judges if it is associated with an apparently
junior position in a superior court.

Under either proposal the federally appointed ijudges
(who under our principal recommendation would be all the Jjudges)
would specialize in, or concentrate upon, the whole field of
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family law. We suggest however that there should not be
complete specialization in a one-tiered court, or in the
federally appointed tier of a two-tiered court. Judges

of the Family Law Division should be ex cfficio members of

the general trial division of the superior court and should
spend some time in general trial work each year in order that
they may not lose touch with the general law and in order that
there be some variation in what they do. Trial judges of the
superior court should also be ex officic members of the

Family Law Division and sit in it occasionally. Such arrange-
ments would be safeguards against the Family Law Division
becoming too inward loocking and would help to keep it in the
mainstream of the judicial system. We doubt that it will
prove practicable, though it would be possible, to make similar
arrangments between the Provincial Court and the Jjudges of the
provincially appointed tier of a two-tiered court and
accordingly expect that the latter would spend their full time
in family law.

(2) Fragmented and overlapping jurisdictions

The establishment of a unified family court as a Family
Law Division of a superior court would eliminate the problems
arising from the fragmented and overlapping Jjurisdiction of
the courts. The next question is whether or not a one-tiered
court is necessary to ensure that no problems will arise from
the fragmented and overlapping jurisdictions of the judges.

We can see the possibility of continuing problems if
two tiers of judges make support and custody orders. Procee-
dings before the provincially appointed tier may be hampered,
and even stopped, by the commencement and prosecution of
divorce or other superior court proceedings before the
federally appointed tier. Judges of the provincially appointed
tier will enforce support orders which they cannot vary. There
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may be other problems as well. The most efficient solution
for this problem is a one-tiered court.

There are, however, steps that can be taken within the
framework of a two-tiered court to alleviate these problems.
A provincially appointed judge can continue to hear a matter
until an order is actually made by a federally appointed
judge, and he can be given power to make an interim order
in the superior court proceeding, so that the inhibiting
effect of the superior court proceeding should not be too
great. Where a party wants to apply to vary an order made
by a judge of the federally appointed tier, practices can be
adopted which will give easy access to a federally appointed
judge, and if the application is made because a collection
proceeding is on foot, a federally appointed judge may be
available to deal with both the collection proceeding
and the application for variation. Provision can also be made
for the provincially appointed judge to hear the application
and make a report which is likely to be accepted by a
federally appointed judge. The presence of a chief justice
or associate chief justice of the Family Law Division would do
much to ensure that procedural problems do not stand in the
way of justice., While the alternative proposal does not
completely solve the problems of fragmented and overlapping
jurisdictions of judges, those problems would be alleviated
and are therefore only one consideration to be weighed against
the benefits of a two-tiered structure.

{3} Court procedures

There is a tendency for procedures in superior courts
to be more elaborate than procedures in courts such as the
Family Court and the Small Claims Court. Some family law
matters can be dealt with best by simplified procedures,
while others require more formal procedures. That might
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suggest a two-tiered court in which the provincially appointed
tier would deal with matters to which the simpler procedure
would be appropriate and in which the federally appointed

tier would deal with matters to which the more elaborate
procedure would be appropriate. However, we do not think

that there is anything in the nature of a superior court which
makes it unable to follow a simplified procedure, and we

think that a one~tiered superior court is therefore able to
provide the necessary procedural flexibility.

(4) Suitability of family law litigation to
a superjior court

The argument that many family law matters are of a
nature not usually dealt with by a superior court tends to
suggest that a two-tiered court would be preferable to a one-
tiered court. We tend, however, to the view that any legal
problem arising from the breakdown of a family relationship
is important enough to justify the attention of any court.

A related statement that we have encountered is that
"section 96 judges"™ will not do the things that are now done
by the Family Court. If the statement means that many
judges appointed to courts of general trial division would
consider inappropriate a deliberate and substantial change in
the nature of the work of their courts by the assignment to
them of protection order proceedings and proceedings for
collection of support payments, it may prove correct, though
it appears that the Manitoba pilot project will do that very
thing. If, however, it means that qualified persons will not
accept federal appointments if those appointments involve adju-
dicating in such proceedings, we do not see any foundation for
it, as we think that a federal appointment to a court constituted
in accordance with our recommendations will be perceived as
worthwhile and challenging by a sufficient number of qualified
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lawyers. It appears to us that such an appointment is likely
to be more attractive than is an appointment to the present
Family Court, and that court seems attractive to qualified

judges.

(5) Accessibility

(a) Geographical

We will come back later in this Report to the problem of
providing court services outside the metropolitan areas of
the province. It is enough to say three things here. The
first is that the court system must bhe able to give adequate
service throughout the province to the extent that resources
are committed to it. The second is that a two-tiered court
structure would lend itself somewhat better to giving service
elsewhere, as the stationing of judges of a superior court
outside Edmonton, Calgary and Lethbridge is not characteristic
of the present arrangement of the superior courts in Alberta.
The third is that we do not think that there is anything
inherent in the nature of a superior court which would preclude

the making of any arrangements which appear appropriate.

(b) Financial and procedural

We have already discussed the question of the accessibility
of the court to people of low income and people of little legal
sophistication. That discussion tends to favour a two-tiered
court because provincially appointed courts tend to operate
more informally than the traditional superior courts., Again,
however, there is nothing in the structure of the Family Law
Division proposed by our principal recommendation which pre-
cludes the adoption of procedures suited to the subject matter
of litigation before the court or which precludes the attach-~
ment of appropriate social and legal services to it.
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(6) Acceptability to governments

If a one-tiered court is established, its judges would

be appointed by the Governor General and paid from money

appropriated by Parliament. If a two-tiered court is established,

one tier would be appointed by the Governor General and paid
from money appropriated by Parliament, and the other would

be appointed by the province and paid from money appropriated
by the provincial Legislature. These are circumstances which
the federal and provincial governments will take into account.
Although the federal government has encouraged the establish-
ment of unified family courts and has made special judicial
appointments to the Ontario pilot project, we are not able to
assess its willingness to undertake on a permanent basis the
responsibility of appointing and paying the judges needed for
a unified family court exercising jurisdiction throughout the
province. Nor are we able to assess the willingness of the
province to give up the appointing power which it now has. We
cannot therefore point to the likelihood of the greater
acceptability to the two governments of either alternative as
a reason for preferring one over another. We can only recommend
that the two governments consult each other and attempt to
negotiate an arrangement within the range of practicable alter-
natives outlined in this Report, with a view to coming to an
agreement which will be in the interest of the people of the
province and of the country. Failing such co-operation, we
think that the provincial government should do what it can do
unilaterally to achieve the objectives of the unified family
court, but that we think that should be a last resort.

(7) Constitutional problems

We do not think that, given the co-operation of the two
governments, there is a substantial constitutional problem with
our principal proposal, a one-tiered Family Law Division of a

superior court. The only possible problem that has been
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suggested to us arises from A.G. Australia v. The Queen and
the Boilermakers Society of Australia [1957] A.C. 288, where
the Judicial Committee of the Privy Council held that under
the Australian constitution judicial and non~judicial powers
cannot be united in one body. We do not think that there
is an analogy between the situation there and one in which the

question is whether a superior court can exercise judicial powers

characteristic of courts which are not superior courts.

There is more room for doubt about the constitutional
validity of a two-tiered court. In 1972 Professor W.R.
Lederman gave us an opinion which we will reproduce in
Background Paper No. 1ll1. It is to the effect that there may
under the present constitution be a single family court that
includes both federally and provincially appointed ijudges as
long as the functions of the provincially appointed judges
are confined to those functions which a province may validly
confer on provincially appointed judges. He thought, however,
that it would have to be a court composed of two sections or
divisions, for the two different types of judges. His reason
for this qualification upon his opinion was that there is a
core of typical superior court jurisdiction that must be
respected by a provincial legislature, that is, that there are
certain types of laws that a province must assign for inter-
pretation and application to a superior court. That being so,
there must in his view be a superior court section of a
provincial family court that is to cover the full range of
family law issues, a section that would have federally appointed
judges with exclusive original jurisdiction over the class of
superior court issues in the family area. Professor McDonald
in his opinion to us agreed with Professor Lederman's view
that the province can establish a two-tiered court bhut not
with the qualification that it must be composed of two sections
or divisions. In his view, the Supreme Court of Canada in
A.G. for B.C. v. McKenzie [1965] S.C.R. 490 established that
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an adjudicator need not be appointed to a section 96 court to
exercise section 96 functions; he need only be federally
appointed. That being so, he thinks that it follows from the
accepted validity of arrangements by which a single adjudica-~
tor, a provincially appointed magistrate, can exercise the
section 96 powers conferred by the Criminal Code of Canada
along with the powers of an inferior tribunal, that different
members of the same court could do so without the necessity

of sitting in different divisions.

Implicit in the concept of a "two-tiered court" is a
distinction between the two "tiers" arising from the
differences in the way the two tiers are appointed and paid
and the differences in their respective areas of jurisdiction.
Legislation establishing a two-tiered unified family court
would necessarily reflect those differences; it would have
to make separate provision for the establishment of each tier,
for the jurisdiction of its judges, and, in the case of the
provincially appointed tier, for their appointment and pay.
Judges sitting in the two tiers would derive their jurisdiction
from those different provisions. It seems to us that such a
structure, if otherwise thought desirable, would provide any
separate identity which is necessary, and we do not think that
it would be necessary to go further and to require that
proceedings be labelled in separate sections or divisions or
that judges formally sit in separate sections or divisions.

(iii) The Institute's Principal Proposal: a
one-tiered court

Our principal recommendation is that a family law
division of a superior court be established. The superior
court could be the Supreme Court, the District Court, or a
court established to take the places of both, the choice to
be made in the light of the decisions now being made or
soon to be made about the structure of the courts in Alberta,
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The judges of the Family Law Division would be appointed
by the Governor General. They would all be clothed with all
the jurisdiction of the Family Law Division in the field of
family law as we have described it.

The judges of the Family Law Division would spend the
greater part of their time in family law work. However, they
would be ex officio judges of the division of the superior
court having general trial jurisdiction and it would be under-
stood that they would spend some time each year in general
trial work, either by taking trial assignments or by being
available in case of need to fill in for 4judges of the other
division., Similarly, judges of the division having general
trial jurisdiction would be ex officio judges of the Family
Law Division, though it would be expected that they would do
family law work only in case of need, most frequently, though
not exclusively, when family law work arises on circuit.

We will discuss later the question of service outside
the judicial centres, but will here say that where it is
not practicable for judges of the Family Law Division to
serve a locality, judges of the Provincial Court should be
able to exercise the Jjurisdiction to grant orders of support,
custody and temporary wardship, and to enforce orders of
support.

This recommendation would not preclude the use of masters
in the Family Law Division if considerations of efficiency
suggest it. We do not think, however, that masters should be
appointed specially to the Family Law Division if the Division
is to have one tier of judges: masters of the Supreme Court
or other superior court could be appointed with jurisdiction
to deal with interlocutory matters. The view on which this
recommendation is based is that judges should deal with all

support and custody matters other than interim applications
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in divorce or judicial separation. The jurisdiction of the
masters should not be extended to the point at which they

would really constitute a second tier of judges, a result which
could be achieved by a succession of additions to their juris-

dictions.

Our principal recommendation is based upon all the
considerations which we have discussed in this Report. We

will, however, summarize here our principal reasons for it:

1. We think that a substantial degree of
judicial specialization or concentration of
work in the court and a substantial degree of

continuity in particular cases are desirable.

2., We think that the problems of fragmented and
overlapping jurisdictions will not be solved as
effectively by a court composed of two tiers
of judges.

3. We think that a one-tiered court will avoid
any distinction which would suggest that one
class of family law litigation is of less
importance than another, or should receive the

attention of judges of lesser rank.

We will now record our principal recommendation.

Principal Recommendation #2

(1) That the unified family court be composed
of Judges of equal jurisdiction appointed
by the Govermor General.

(2) That it be a Family Law Divieion of the
Supreme Court, the District Court, or any
new court established to take the places
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of the Trial Division and the District
Court.

(3) That judges be appointed to the Family Law
Divigion and spend most of their time in
i1ts work.

(4) That judges of the Family Law Division be
ex officio judges of the trial divieion
of the superior court and spend some time
in general trial work on a basis satisfactory
to them and to the trial division.

(5§) That judges of the trial division be ex
officio members of the Family Law Division
and spend some time in family law work on
a basis suttable to them and to the Family
Law Divieion.

(iv) The Institute's alternative proposal: a two
tiered court

We will now put forward our alternative proposal. We
have three reasons for putting forward two proposals. One is
the differences of opinion among members of the bench, the bar,
the Committee on Administration of Justice, and our Board. The
second is that the future structure of the courts in Alberta is
not known tc us and decisions upon that structure will affect
the decisions to be made about the unified family court. The
third is that the provincial and federal executive and legis-
lative bodies may take into account in ways which we cannot
assess the importance of the power tc appoint judges and the
responsibility of paying them. These considerations suggest
that it is desirable for us by our recommendations to describe
a field of choice.

Like our principal proposal, our alternative proposal
contemplates the establishment of the unified family court as
a Family Law Division of a superior court. The important
differences between the two proposals are in the method of
appointment of its judges and their jurisdiction and in
resulting structural differences.
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This proposal is for a two-tiered court. The Governor
General would appoint the judges of one tier under section %6
of the British North America Act and all the usual con-
sequences would flow from the appointment. The province
would appoint and be responsible for the judges of the other
tier. Judges of the federally appointed tier would do the
work which can be done only by federally appointed judges.
They would also have and exercise the Jjurisdiction exercised
by the judges of the provincially appointed tier. It follows
that the jurisdiction and the judicial work of the two tiers
would overlap except in the areas requiring a federally
appointed judge, principally divorce, nullity, judicial
separation, suppert and custody ancillary to all three,

division of matrimonial property, and the granting of injunctions.

We also propose here a relationship between the federally
appointed tier of judges and the trial division of the superior
court similar to that in our principal proposal, i.e., that
the federally appointed judges of each division would be ex
officio judges of the other and do some work in the other.

The reasons for our alternative recommendation may be
summarized as follows:

1. We think that it, like our principal proposal,
would provide a substantial degree of judicial
specialization or concentration in the court
and a substantial degree of continuity in
particular cases.

2., We think that the summary and sometimes less
formal proceedings which are desirable in many
family law matters would more easily be achieved
in a court which has a tier of provincially appointed
judges of restricted jurisdiction than in a court
consisting entirely of superior court judges.



3, While we do not all accept it, we recognize the
force of the argument that some aspects of family
law, such as summary support and custody matters,
are less appropriate to a traditional superior
court than to one having a tier of provincially

appointed judges of restricted jurisdiction.

4, We think that practices and rules of court can
be developed which will ensure that problems of
conflicting and overlapping jurisdictions do
not arise, or, at least, that those problems
can be minimized so that they will not offset
all the benefits to be gained.

5. We think that a two-tiered court will be better
able to provide service outside the judicial
centres, as provincially appointed judges are
used to being stationed outside Edmonton and
Calgary and travel more broadly throughout the
province.

6. A two-tiered court would accomplish the ob-
jectives of the unified family court while
making less change in existing institutions
than would be made by any other constitutionally
valid arrangement.

Alternative Recommendation #2

1) That the unified family court be a Family
Law Division of a superior court.

(2) That the Governor General appoint Federal
Judges to the Family Law Division, who would
have jurisdiction over all family law matters
and who would spend most of their time in the
Family Law Division.

(3} That the Lieutenant Governor in Council appoint
Provineial Judges to the Family Law Division.
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(4) That the Provincial Judges of the Family Law
Division exercise all the family law Juris-
dicticen which can be conferred on provineially
appointed Jjudges, and that in addition they
be masters and referees of the Family Law
Divigion.

(5) That the Federal Judges of the Family Law
Division be ex officio members of the general
trial division of the superior court and spend
some time in the work of the general trial
divigion on a basis satisfactory to them and
to the judges of that divistion,

(6) That the judgee of the trial division be ex

offietio judges of the Family Law Division and
engage tn some of the work of that division.

(v} A different two-tiered cocurt

We should pause here to discuss a somewhat different
proposal for a two-tiered court which we have already mentioned
at page 5, Under that proposal, the judges of the federally
appointed tier would be the judges of the Trial Division
sitting by rotation in the Family Law Division, so that the
Family Law Division would be composed of a provincially
appointed tier of specialized judges and a federally appointed
tier of judges of general trial jurisdiction. That is the
essence of a proposal made to the Committee on Administration
of Family Law by a group of members of the Trial Division of
the Supreme Court, though their specific proposal envisaged
the judges of the District Court as a third tier.

The proposal of the members of the Trial Division deserves
consideration because of its source and because of its merits,
and it has received some support on our Bocard. It would leave
the Trial Division and its work essentially untouched except
as to the formal creation for administrative purposes of the
Family Law Division of the Supreme Court. The provincially
appointed tier would in many ways resemble the present Family
Court, so that it can be argued that this proposal would do even
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less violence to existing institutions than would our alternative
proposal. TFor the same reason it would avoid any proliferation
of court structures and would advance rather than detract from
the notion of one superior court of general trial jurisdiction.
For those who do not think any specialization or concentration
desirable, it avoids both and to them it is for that reason
desirable.

After much debate and anxious consideration, however,
we have finally concluded that we should not recommend that
this proposal be adopted. Most of us think that some form
of specialization or concentration on family law work is
desirable and that a situation in which specialized Fjudges
deal with some family law matters and in which non-specialized
judges deal with others is not. We also think that the two
tiers which it envisages would be quite isolated from each
other and that a consistent approach to family law problems
would be much less likely to be achieved. The alternative
proposal which we have made meets these two points.

(vi) A superior court with one non-specialized
tier

Jurisdiction in all family law matters could be conferred
upon an existing or new superior court of general jurisdiction,
and the court services could be attached to it. That is the
essence of the Manitobha pilot project. The legislation
{s.M. 1976, c. 73) establishes the St. Boniface Family Law
Division of the Court of Queen's Bench, and confers upon it
jurisdiction in matters under provincial legislative juris-
diction. Because the Court of Queen's Bench already has the
jurisdiction in divorce, the St. Boniface Family Law
Division has jurisdiction in all matters which we have
classified as family law with the exception of juvenile
delinquency, which was intentionally omitted. No judges are to
be appointed specially to the Family Law Division; its work
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will be done by judges and local judges of the Court of Queen's
Bench assigned to it as part of their usual judicial work.

That arrangement would do a great deal. In particular,
it would solve the problems which arise from fragmented and
overlapping jurisdictions. All of a couple's problems could
be brought before one judge. Delay and harassment through
the threat or the fact of multiplicity of proceedings would
be avoided, or at least minimized, because one judge would
be able to control the proceedings. Procedures could be
designed to accommodate different kinds of cases. The
arrangement would avoid fragmentation of the courts by leaving
jurisdiction in family law matters with a court of general
trial jurisdiction. The standing of the court would be

suitable to the importance of the subject matter.

Nevertheless, in the absence of strong evidence of the
superiority of the Manitoba solution, we do not recommend

that it be chosen over either of the two proposals we have made.

Most of our Board think that some degree of specializa-
tion or concentration by at least some of the judges in family
law matters is desirable and will tend to lead to a better
understanding of family law problems and of the place of the
social services in the solution of those problems. Most of
our Board think also that some continuity in dealing with
individual problems is desirable. We do not think
that these objectives are as likely to be achieved within
a superior court or their successor without some differentiation
in structure.

If an arrangement of this kind were instituted throughout
Alberta, its effect on the Trial Division or other superior
court would have to be considered. The addition of the family
law work done by provincially appointed judges would have a
substantial effect on its workload and would require the



65
appointment to it of a number of additional judges. The effect
would be rather less if a new superior court is substituted for
the Trial Division and the District Court, as there would be
more judges to share the additional burden, but it would
still be substantial. The addition of summary Jjurisdiction
support and custody matters to the day-to-day work of an
existing superior court would, we think, be somewhat in-
consistent with the usuwal functioning of a superior court, of
general trial jurisdiction, though we recognize that it would
be possible., The addition of juvenile matters would effect a
further change. These considerations also suggest to us that
jurisdiction in all family law matters should not be conferred

upon a superior court of general trial jurisdiction.

While we will deal separately with the problems of
service outside the main centres of population, we think
that these problems would be rather more intractable if all
family law jurisdiction were to be conferred upon a superior
court of general jurisdiction. It would require a major
change in the arrangements of an existing superior court to
provide service to additional points to the extent of the
circuit system now operated by the Family Court, and we
doubt that it is practical to suggest that such a change
be made. We therefore think that the arrangement under dis-
cussion would, to an extent greater than the remaining
alternatives, result in one court system for the judicial
centres now served by the existing superior courts and another
for the rest of the province, a situation which we think
undesirable.

We leave the discussion of the relationship of juvenile
and family courts until later, but we should say here that
the arrangement under discussion would be inconsistent with
the recommendations of Report No. 3 of the Board of Review,
Provincial Courts.
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For all these reasons we do not recommend that all family
law matters be dealt with as part of its general judicial work

by a superior court of general trial jurisdiction.

VI
SERVICE OUTSIDE THE METROPOLITAN AREAS

We have already discussed the requirement of accessibility
to the unified family court and the need to ensure that those
parts of the province which are outside the metropolitan
areas are given adequate service by the courts which ad-
minister family law. This is a subject with which the
existing Canadian pilot projects do not deal. We think that
this is a subject which should be dealt with separately to be
sure that it is not overlooked.

We start with the proposition that the establishment of
a unified family court should not reduce the existing guantita-
tive level of service given by the courts in family law out-
side the metropolitan centres, and the further proposition that
the resulting court system should have at least as much capacity
for improving the quantitative level of service as does the
present court system. We are in this Report directing our
efforts toward devising a court system which we think will
make it possible for those involved in it to give more efficient
service, but we do not think that without additional money and
personnel, it will be able to give service more widely than do
the existing courts. Maintenance of existing quantitative
levels of service is the minimum below which the reformed
system should not go, though improvement should of course be
its objective.

It is likely that it will be a considerable time before
the Family Law Division, if established, will be able to
provide as extensive a service to the judicial centres as the
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Supreme and District Courts provide in matters under their
jurisdiction. In the meantime, and possibly for the indefinite
future, when they are on circuit the judges of the District
and Supreme Courts should be asked to undertake family law
work of the kinds which they now do, though only if the
Family Law Division cannot provide the service. That is
consistent with our previous recommendations about the relation-
ship between the Family Law Division and the general trial
division of the court of which it would form a part, but we
will make a further recommendation about that relationship to
deal specifically with the problem of service outside the

metropolitan areas.

We think that in matters now under the jurisdiction of
the Family Court, the Family Law Division should from the time
of its establishment in an area provide as extensive a service
to the judicial centres and other places as the Family Court
now does., The achievement of that objective is likely to
require that judges of the Family Law Division be stationed
outside Edmonton and Calgary, as it seems unlikely that circuits
can in all cases be as efficiently operated from those two
cities as from other places. Such an arrangement will impose
upon those charged with the administrative responsibility for
the court the duty to ensure that the judges do not become
isolated from their colleagues, but the importance of the
objective justifies the additional burden,

We think, however, that it is likely to prove necessary that

judges of the Provincial Court continue to have jurisdiction

to grant and enforce summary orders of support, and custody

and probably temporary wardship orders. Justice delayed, or
justice far away, may be justice denied, and judges of the
Provincial Court visit many places in the province which are
visited infrequently or not at all by judges of the Family

Court, It should be understood that judges of the Provincial

Court would exercise jurisdiction in family law matters only
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when judges of the Family Law Division are not available. In

view of the fact that jurisdiction of Provincial Court judges

in juvenile matters is specifically dealt with in Report No. 3
of the Board of Review, Provincial Courts, we do not make any

recommendation with respect to it.

Recommendation #3

(1) That the necessity of maintaining and the
objective of improuving the amount of Jjudieial
service in family law matters outside the
metropolitan areas be considered as a separate
subject.

{2) That the judges of the Supreme and District
Courts or of a successor court be asked to
exercise on circutit where appropriate the
Jurisdiction which they now exercise in family
law matters and (to the extent that Recommendation
#2 does not already so provide) they be ex officio
members of the Family Law Divieion.

(3) That the Jjudges of the Family Law Divieion be
stationed and their circuits arranged so as to
provide in matters now under the juriediction of
the Family Court an amount of judieial service
at least equal to that now provided by the
Family Court,

(4) That the judges of the Provineial Court have
Jurisdiction to grant and enforece summary
orders of support and orders of custody and
temporary wardship, and that they be asked to
deal with such mattere when judges of the
Family Law Divieion are not available.

VIX
AVOIDING PROBLEMS OF JURISDICTION

The purpose of our recommendations is to have all family
law matters disposed of by one court, and it is to achieve
that purpose that we have recommended the establishment of a
Family Law Division of a superior court. The establishment of
that Division, however, should not create a situation in
which a great number of questions of jurisdiction will be
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litigated or in which a litigant may find that a proceeding
commenced in good faith is a nullity, If our recommendation
for a Family Law Division of a superior court is accepted, the
jurisdiction in family law can be conferred upon the superior
court itself. Rules of court could then provide for the
commencement of family law matters in the Family Law Division
and for the transfer from one division to another of procee-

dings started in the wrong division.

The avoidance of jurisdictional problems should be dealt
with after the outlines of the structure of the unified family
court have been settled. We do not make any recommendation
here but will merely record our concern so that it will not
be overlooked.

VIII
ORGANIZATION OF THE UNIFIED FAMILY COURT

1. Appointment of judges

The appointment of the judges of the Family Law Division
is crucial to the success of the court. The recommendation
that it be a division of a superior court carries with it the
implication that judges of the court who are federally
appointed will have the legal gualifications required for
that court by the Judges Act and we are content with those
requirements. It carries with it also the implication that
the federally appointed judges will be paid the same salaries
as that paid to the judges of the trial division of the
court and will have the same tenure, and we are content with
that as well. If there are to be provincially appointed
judges, their qualifications, salary and tenure should be
the same as those of the judges of the Provincial Court.

We have said, perhaps platitudinously, that the court
should be composed of judges of the greatest possible capacity
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to deal with family law disputes, It is the function of the
appointing authority to find such judges, and the appointing
authority would no doubt strive to perform it, but we think
that the subject is of sufficient importance to include a
recommendation to that effect. Experience and interest in
the field of family law would of course be desirable

qualifications for judges of the Family Law Division.

Recommendation #4

(1) That the legal qualifications, salary and
tenure of federally appointed judges of the
Family Law Divieion be the same as those of
the judgees of the trial division of the
court,

(2) That judges of the greatest pogsible ecapacity
to deal with family Llaw matters be appointed
to the court, experience and interest in the
family law field being desirable.

(3) That the legal qualificatione, salary and
tenure of provineially appointed judges of
the Family Law Division be the same as those
of the judges of the Provincial Court.

2. The Chief Justice

The Family Law Division should be administered separately
from the general trial division of the court of which it
forms part. It should therefore have its own head. Our
recommendations, however, would maintain a substantial
connection between the Family Law Division and the general
trial division of the court and would provide for mutual
assistance between the two divisions., The two divisions should
therefore have a common head to ensure that they will work
effectively and harmoniously in cooperation with each other.
In order to provide one head for the Family Law Division and
a common head for both we recommend that there be one chief
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justice for the two divisions and an associate chief justice
for one., The associate chief justice should sit with and
administer one division. The chief justice should sit with
and administer the other and should, in consultation with
the associate chief justice, have the administrative
responsibility for the making of arrangments affecting the
two divisions, in general, and arrangements for the inter-
changes of judges, in particular. The appointment of
assistant chief justices within the two divisions would not
be precluded, but details of administration are beyond the

scope of this Report.

Recommendation #5

(1) That there ke a chief Justice for the Family
Law Division and the general trial division
of the court and an asscetiate chief Justice
for one of them.

(2) That the chief Justiee sit with and administer
one division and that the assoeiate chief
Justice sit with and administer the other.

(3) That the ehief Jjustice, in consultation with
the assoeiate chief justice, have adminis-
trative responsibility for the making of
arrangements affeeting the two divisions, 1in
general, and arrangements for the interchange
of judges, in particular.

3. Nature of Court

We have already said that the unified family court should
be a court of law in which the judge hears the evidence,
decides the facts, and gives judgment in accordance with law,
The proposals we have made will, we think, lead to the
establishment of such a court, but we will record a recommen-
dation to that effect here.
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Recommendation #86

That the unified family court be a court of law in
which the judge hears the evidence, decides the
faete, and gives judgment in accordance with law.

4, Procedure

We have already said that the Family Law Division
should provide procedures tc suit the different kinds of
proceedings which will be ctarried on in it. Consideration
should be given to rules of court, including consideration of
the extent to which rules now applicable to the Supreme and
District Courts will be appropriate, and consideration of the
rules which should apply to the summary proceedings. We
think that a counterpart of the present Rules of Court Advisory
Committee should be set up for the unified family court, and
that the Lieutenant Governor in Council should be empowered
to promulgate rules of practice and procedure for the court.
The establishment of the Committee should take place when the
court has been established and well in advance of the commence-
ment of its operation. Some rules, such as the divorce rules,
would continue to be made under federal authority feor con-

stitutional reasons.

Recommendation #7

(1) That rules of court be provided for the
Family Law Diviston.

(28) ZThat a special Rules of Court Advisory Committee
be establiehed for the Family Law Division.

(3) That the Lieutenant Governor in Council be
empowered to promulgate rulees of practice and
procedure for the Family Law Division to the
extent that that is constitutionally possible.
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5. Court Services

As we have said, we do not propose in this report to
deal with the social and legal services which should be
attached to the unified family court. That is the subject
matter of our Report No. 26, Family Law Administration: Court
Services, though, as that report suggests, it will be necessary
to review the court services at the time of the establishment of
the Family Law Division in order to see what modifications will
be necessary to make them suitable to it. We will here simply

record a recommendation that the services should be provided.

Recommendation $#8

That court servicee be attached to the unified
family court in accordance with our report No. 26,
Family Law Administration: Court Services, subject
to review upon the establishment of the unified
family court to see what administrative modifica-
tions muet be made in order to make them suitable
for the unified family court.

6. Establishment of the unified family court

We do not propose to make detailed recommendations about
the way in which the establishment of the unified family court
should be carried through. Many things will depend upon the
discussions between the federal and provincial governments
which we hope will be undertaken. We do say, however, that
we do not see the need for a separate pilot project in Alberta;
we think that the pilot projects elsewhere in Canada should be
watched and their results considered, but we think that they
are enough. While it may well be that the unified family
court, once decided upon, should be established in stages, we
think that that sort of consideration should be dealt with
after decisions in principle have settled the main outlines of
the structure of the unified family court.
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IX

REPCRT NO. 3, BOARD OF REVIEW, PROVINCIAL COURTS

In their Report No. 3, the Juvenile Justice System in
Alberta, the Board of Review, Provincial Courts, found a
number of disadvantages in the present arrangement under
which judges of the Provincial Court sometimes preside in
Juvenile Court and the Chief Judge of the Provincial Court is
the Chief Judge of the Juvenile Court. Their description of
these disadvantages appears at pp. 49-50 of the Board's Report and
is quoted at p. 15 of this Report. We turn now to consider
whether our recommendations are consistent with those of
the Board of Review, which are as follows:

l. Provincial Court judges should not exercise
jurisdiction as Juvenile Court judges.

2. The Family and Juvenile Courts should be accorded
statutory recognition as joint Courts.

3. The joint Courts should be separate and distinct
from the Provincial Courts,

4, Provision should be made for the appointment of
a Chief Judge of these joint Courts.

It appears to us that the essence of these recommenda-
tions is that there be an arrangement quaranteed by statute
under which juvenile matters will be dealt with by a court
which specializes in family matters and not by a court
which specializes in criminal matters, We therefore think
that our recommendations are consistent with the spirit of the
recommendations made by the Board of Review, and that they do
not depart from that spirit by taking the additional steps
necessary to concentrate in one court the whole administration
of family law and not only the part to which the attention
of the Board of Review is directed by its terms of reference.
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While our recommendations might leave the Family Law Division

with an associate chief Jjustice rather than a chief justice,

we think that they make sufficient provision for a court which

is a separate entity administered by its own head and that

they therefore do not depart
the Board's recommendations.

BY:

April 1978
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The Chairman of our Board, Judge W. A. Stevenson, thought

it inappropriate for him, as a judge of the District

Court, to take part in a report and recommendations on

this subject.
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APPENDIX A
SUMMARY OF RECOMMENDATIONS

Recormmendation #1 (pp. 24-25)

1. That a unified family court be established in
Alberta to exercise jurisdiction over the
following:

(1) the formation, annulment and dissolution
of marriage.

(2) the rights and obligations of husband and
wife between themselves.

(8) declarations as to statue, ineluding
deelarations of legitimacy.

(4) Judieial separation and restitution of
conjugal rights.

(5) matrimonial support.

(6) the division or transfer of property upon the
breakdown of the marriage relationship.

(7) ehild guardianship, custody, access and
support.

(8) eriminal charges which arise from a family
diepute, sueh as husband-wife asesaults and
threats and non-support, but not including
eharges of more serious crimes such
as murder and manslaughter.

(8) neglected children, wardship, guardianship
and adoption.

(10) affiliation proceedings.

(11) gJuvenile delinquency.

Principal Recommendation #2 (pp. 58-59)

(1) That the unified family ecourt be composed
of judges of equal jurisdiction appointed
by the Govermor General.

(2) That it be a Family Law Division of the
Supreme Court, the Distriet Court, or any
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(4)

(5)
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new court established te take the places
of the Trial Division and the District
Court,

That judges be appointed to the Family Law
Divigion and spend most of their time in
its work.

That judgee of the Family Law Division be

ex offieio judges of the trial division

of the superior court and spend some time

in general trial work on a basis satisfactory
to them and to the trial divieton.

That judgee of the trial division be ex
ofgicio members of the Family Law Division
and spend some time in family law work on
a basis suitable to them and to the Family
Law Divigion.

Alternative Recommendation #2 (pp. 61-62)

(1)

{a)

(3)

(4)

(5)

(6)

That the unified family court be a Family
Law Division of a superior court.

That the Governor General appoint Federal
Judges to the Family Law Division, who would
have juriediction over all family law matters
and who would spend most of their time in the
Family Law Division.

That the Lieutenant Governor in Couneil appoint
Provinecial Judges to the Family Law Division.

That the Provineial Judges of the Family Law
Division exercise all the family law juris-
diction which can be conferred on provineially
appeinted judges, and that in addition they

be masters and referees of the Family Law
Division.

That the Federal Judges of the Family Law

Division be ex officio members of the general

trial divieion of the superior court and spend

some time in the work of the general trial division
on a basis satisfactory to them and to the Jjudges
of that division.

That the Jjudges of the trial division be ex
offieio Judges of the Family Law Division and
engage in some of the work of that division.
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Recommendation #3 (p. 68)

(1)

(2)

(3)

(4)

That the necessity of maintaining and the
objective of improving the amount of judicial
service in family law matters outside the
metropolitan areas be conasidered as a separate
subjeect.

That the judges of the Supreme and District
Courts or of a suecessor court be asked to
erxercige on circuit where appropriate the
Jjurisdietion whieh they now exercise in

family law matters and (to the extent that
Recommendation #2 does not already so provide)
they be ex officio members of the Family Law
Division.

That the judges of the Family Law Division be
stattioned and their circuits agrranged sc as to
provide in matters now under the jurigdietion of
the Family Court an amount of judieial service
at least equal to that now provided by the
Family Court.

That the judges of the Provinetal Court have
Jurisdietion to grant and enforce summary
orders of support and orders of custody and
temporary wardship, and that they be asked to
deal with sueh matters when judges of the
Family Law Divieion are not available.

Recommendation #4 (p. 70)

{1)

(2}

(3)

That the legal qualifications, salary and
tenure of federally appointed judges of the
Family Law Division be the same as those of
the judges of the trial diviesion of the
court.

That judges of the greatest possible capacity
to deal with family law matters be appointed
to the court, experience and interest in the
family law field being desirable.

That the legal qualifications, salary and
tenure of provineially appointed Jjudges of
the Family Law Division be the same as those
of the judges of the Provincial Court.
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Recommendation #5 (p. 71)

(1) That there be a chief justice for the Family
Law Divieion and the general trial division
of the court and an assoctiate chief Jjustice
for omne of them.

(2) That the chief justice s8it with and administer
one division and that the associate chief
Justice git with and administer the other.

(3) DThat the chief justice, in consultation with
the associate chief justice, have adminis-
trative responsibility for the making of
arrangements affecting the two divisione, 1in
general, and arrangements for the interchange
of judges, in particular.

Recommendation #6 (p. 72)

That the unified family court be a court of law in
which the judge hears the evidence, decides the
facts, and gives Jjudgment in accordance with law.

Recommendation #7 (p. 72)

(1) That rules of court be provided for the
Family Law Division.

(2) That a special Rules of Court Advisory Committee
be established for the Family Law Division.

{3) That the Lieutenant Governor in Council be
empowered to promulgate rules of practice and
procedure for the Family Law Division to the
extent that that 18 constitutionally possible.

Recommendation #8 (p. 73)

That court services be attached to the unified
family eourt in aceordance with our report No. 26,
Family Law Administration: Court Services, subject
to review upon the establishment of the unified
family court to see what administrative modifica-
tions muet be made in order to make them suitalble
for the unified family court.
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COMMITTEL ON ADMINISTRATION OF FAMILY LAW

MEMORANDUM OF RECOMMENDATIONS

July 27,

I. INTRODUCTION

(1)

Formation of Committee

1876.

The Committee assembled at the reguest of the

Institute of Law Research and Reform.

Its purpose is to

examine the structure of courts administering family law

and to make proposals for providing the
administration of justice in the family
were nominated by the Attorney General,
and Chief Judges of the Courts, the Law

and the Institute.

Menmbers of Cormmittee

(2)

The Honourable W.A.
McGillivray

Mr. Justice J.H. Laycraft

Judge John Bracco
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{3) Proceedings cf Committce

The Committee met on March 26th and April %th in
the afternoon,on April 23rd, May 21lst and June 1lth, morning
and afternocon, and con July 12th in the morning. As it
proceeded minutes of its meetings were circulated to members
of the Appellate Division, the Trial Division, the District
Court and the Family Court and the developing proposals were
the subject of valuable comment by members of those courts.
In addition, Mr. Smith received or invited comment on the
Committee's proposals from members of the bar in Calgary,
Edmonton, Red Deer and Vegreville who are specially interested
in the field.

2. PRINCIPAL RECOMMENDATIONS OF THE COMMITTEE

The Committee recommends:

(1) That one court, known as the Family Court of
Alberta, have original exclusive jurisdiction

in family law matters.

(2) That the court be based upon the existing
Family Court and consist of provincially

appointed judges.
3. LIMITATIONS OF PRESENT COURT STRUCTURES

Family law deals with the problems of husbands and
wives arising from the breakdown of marriages. It deals
with problems of the protection and support of children
arising from the breakdown or lack of family relationships,
and the problems arising from unlawful conduct of children
and juveniles. These are among the most numerous and the
most serious and important problems with which society must
deal, and it is imperative that socliety provide strong courts

and efficient social services in order to deal with them.
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The Committee is concerned that the numerous and varied
problems affecting families are not being satisfactorily
dealt with under the present divided court structure. The
fragmented jurisdiction makes improvement very difficult.
The Committee is convinced that the time has come when
important changes and solutions can he implemented only if
a Family Court is created with original exclusive jurisdiction

over the entire field of matters affecting the family.

Some of the most important problems arising from the

division of jurisdiction among courts are as follows:

(1) Piecemeal solutions - Because jurisdiction is

divided it very often heppens that no one court
can deal with the whole of the legal problems
arising from the breakdown of a marriage or of a

family, and piecemeal solutions must be applied,.
(2) Delay -~ Litigants are enabled to delay
proceedings in one court by starting, or

threatening to start, proceedings in another.

(3) Harassment - Litigants are enabled to harass

other litigants by the multiplicity of proceedings

which are ‘available in different courts.

(4) Inappropriate procedures -~ Different

procedures are available in different courts,
and the most appropriate procedure is often

not available for a particular problemn.

Particular examples of these problems are as

follows:
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(1) A maintenance dispute may start in Family Court
as a protection order, move to Supreme Court
as part of a divorce, cowme back to Family Court
when the Supreme Court order is registered for
enforcement, and go back to Supreme Court for
variation of the order, with resulting delay,

cost, and frustration for the litigant.

(2) A temporary wardship proceeding is usually
brought in Family Court, hut if the facts
suggest that the wardship should be made
permanent, another proceeding must be

commenced in a different court,

{3) There may be concurrent or consecutive
proceedings for custody in the Supreme Court
and wardship in the Family Court or in the
District Court. The Supreme Court judgé has
no way of ordering wardship if he perceives
that that is what should be done, and his
order for custody can bce rendered nugatory

by an order in the wardcship proceedings.

(4) Wardship and maintenance proceedings involving
the children of married or unmarried parents

must be brought separately in different courts.

Another impertant problem is that the social services
cannot readily be related to a multiplicity of courts,
with the result that they are not used as effectively as
they might be. They are not as effectively available to
litigants, hench and bar in the Supreme Court as they are
in the present Family Court, and there is insufficient

opportunity for judges and social service personnel to
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develop a proper understanding of each other's functions
and needs. BAn example is the use of investigative services

in custody matters on divorce.

The Committee is satisficd that the problems are so
serious, and that the resulting difficulties to the people
who appear before the courts are so great, that solutions
must be sought. Its proposal, the creation of a singie
court to deal with family law matters, will of course create
new problems; but these will in the Committee's opinion be
lessexr problems and can be surmounted. The Committee
believes that its proposal will solve some of the most
serious of the existing problems and provide the best

judicial structure for the solution of the others,

4. DETAILED PROPOSALS

(1) One Court at Provincial Level

(i) Structure of Court

The proposed court should be created by statute in
place of the present Family Couri, and should be called
"The Family Court of Alberta"”. It should continue to be,
as the present Family Court now is, a separate court with

its own identity.

The Committee has considered the alternative
proposal that the unified Family Court be created as part
of the Supreme Court or as a separate superior court, but
its view is that it is better to create the court at the
Provincial Court level and to base it upon the existing Family

Court. The Committee's reasons are as follows:
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(1) The great bulk of family law work
can best be done by a court which is
at home with simplified and summary
procedures, and such a court can best
be created from the present Family
Court and maintained at the Provincial
Court level; superior courts tend to
follow more complex procedures which
are less appropriate to most family law
matters than to the other litigation

in those courts.

{2} The court should also be at home with the
use and effective application of the
social services, and the Commii{tee thinks
that a court based upon the present Family
Court is in the besi position to become

expert in their use.

(3) The Committee's proposal will create a
unified Family Court while doing the
least possible vioclence to existing
institutions in order to achieve that
end; the creation of a superior court
and the working out of its relations
with the rest of the judicial system
would give rise to far greater
practical difficulties than will the

adaptation of an existing institution.

The Committee's view is that a judge of the
Family Court should act judicially upon evidence properly
before him. The social gervices availlable through

the proposed Family Court should
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be directed towards reconciling spouses if that is
practicable, or of conciliating specific issues such as
custody and maintenance, and to the extent that success is
achieved matters will be kept out of the judicial process.
Once, however, the parties have called for a judicial
determination, there should be a proper adjudication on
evidence taken only in open court and legal rights should

be ascertained and enforced.

{ii) Constitutional Problem

The Committee's proposal requires the co-operation
of the Legislature and Executive of the Province and of the
Parliament of Canada and the Federal Executive. Only
Parliament can confer jurisdiction in divorce. Only judges
appointed by the Governor General cen adjudicate upon some
of the important matters to be dealt with in Family Court such
as divorce, nullity, judicial separation and matters relating
to property, and it is doubtful that provincially appointed
judges can be empowered to grant injunctions or restraining
orders. Only the Legislature of the province can establish
the proposed Family Court. The Committee would prefer to
see the federal part of the problem sclved by two pieces of
legislation. ©One would be an amendment to the Divorce Act
which would assign jurisdiction in divorce to the proposed
Family Court. The other would be an amendment to the
Judges Act which would allow the Governor General to confer
upon judges of the Family Court jurisdiction to deal with
family law matters which are now reserved for superior court
judges. The Committee recognizes, however, that that
proposal involves further difficulties in that section 100 of
the British North America Act reguires that Parliament
provide for the payment of judges and that section 99 deals
with the security of tenure of judges and may not be

appropriate here. The Committee 1s satisfied that the
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problem can be solved by federal-provincial co-operation
and they think that both governments should be urged to
recognize that the public interest urgently requires that

co-operation.

(2} Jurisdiction of the Court

(i) Problem of Definition

The Committee recognizes that the creation of a
specialized court will inevitably give rise to guestions
about the boundaries of its jurisdiction. The Committee
believes that those questions will be minimized by its
proposal that the court be given jurisdiction over broadly

defined areas of law,

(ii} What is Included

The proposed Family Court should have original

exclusive jurisdiction over the following:

1. Divorce, nullity, judicial separation and

restitution of conjugal rights.
2. Alimony and maintenance between spouses,

3. Guardianship of the person, maintenance and

custody of children.
4, Anffiliation proceedings.

5. Neglected children, including temporéry

and permanent wardships.

6. Adoptions.
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7. Variation and enforcement of orders,
including the power in the Jjudges of the
court to issue garnishment orders which

would have effect on a continuing basis.

8. Criminal matters within the family, so
long as the family element exceeds the
criminal element. Clearly murder belongs
in the criminal courts and common assault
between husband and wife belong in the
proposed Family Court, but the Committee
is not sure just where the line should be
drawn and thinks that the Board of Review
into the Provincial Courts has a belicr

knowledge from which to draw it.
9. Juvenile matters.

10. Injunctions and restraining orders in

family matters.

11. Questions of property between husband

and wife.

The judges of the proposed Family Court should
also have jurisdiction in juvenile matters. The Committee
is of the view, however, that, there should continue to
be a separate Juvenile Court of which the Family Court
judges should be members. The main purpose of that
recommendation is to enable Provincial Judges to continue
to exXercise the Jjurisdiction of juvenile court judges,
particularly in areas outside the metropolitan centres,
s0 that where Family Court judges are not available there

will be no reduction of service.
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In connection with their family law jurisdiction,
the judges of the proposed Family Court should have power
to grant injunctions. These would include orders restraining
one spouse from molesting another, orders leaving one spouse
in the exclusive possession of the matrimonial home, and
such other injunctions as might be required in the circum-

stances of the particular case.

(iii} fTransfer to the Supreme Court

As it has said, the Committee helieves that the
proposed Family Court should have exclusive jurisdiction
in matters of family law. However, there will be sone
matters which can be better dealt with by the Supreme Court.
The Committee therefore preposes that an action, or some one
o: more of the issues therein, may by lcave of a judge of
the Supreme Court be transferred to ihce Supreme Court when
by reason of the nature of the relief c¢laimed or for other
special reason such action or issues may be more conveniently
tried in the Supreme Court. Because future needs are not
foreseeable the Committee would not impose detailed
restrictions upon the transfer power, but it has in mind
such things as complex prcoperty or company matters. The
Supreme Court should alsoc have power to transfer the action

or one or more of the issues back to the Family Court.

Property matters are peculiarly associated with
Supreme and District Courts. The Committee is of the view,
however, that it would be very unfortunate if the Family
Court were to have jurisdiction over a divorce but not over
the related property matters. It thinks that where the
gquestion relates to property which arises from the husband-
wife relationship the matter is primarily one of family law;
and that if the question is more closely related to preperty

law it can be transferred to the Supreme Court,.
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A question then arises as to which court should have
power to vary and enforce maintenance and custody orders
made by the Suprem: Court in matters transferred to it. 1In
most cases it will be convenient for the Family Court to
do so, but there may be exceptional cases. The Committee
is of the view that the best provision is that once a
judge of the Supreme Court has made an order for custody or
maintenance the order should go back to the Family Court
unless the Supreme Court judge otherwise orders, with
power in the Family Court to enforce and vary it.

(iv) Service Outside Metropolitan Areas

So far as possible the services of the proposed
Family Court should be available throughout the province.
The Committee, however, recognizes that there are special
problems in providing those services outside the larger

population centres.

Judges of the Supreme and District Courts are
available on circuit to deal with many family law matters
while they are performing their general judicial duties
throughout the province. The Committee is of the view
that they should have power ex 0fficio to sit in the
Family Court. . The purpose of that proposal is to allow
them to deal with matters coming before them on circuit
in order that the levclof service available to people
living outside the larger population centres will not

decline.

The Committee has already recommended that the
Juvenile Court remain in being, Provincial Judges of the
Provincial Court should have the right ex officioc to sit
in Juvenile Court in order to maintain at least the existing

level of service in that field throughout the province.
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(3) Judiciary

(i) Specialized Judges

The next question is whether or not the judges of
the proposed Family Court should be specialized. 'The
Committee's view is that specialization will inevitably
flow from the creation of a unified family court, though
the specialization of an individual judge may be for a
fixed period.

The Committee is of the view that specialization
will bring with it the advantage of continuity in particular
cases, which is difficult to achieve if the judges are
assigned to different sittings each week; and the advantage
of experience in dealimgwith family law matters, which have
aspects different from the administration of justice in
general. Specialized judges have a much better opportunity
to assess the benefits and limitations of the social services
and to develop methods of using those services to the best
advantage. While the Committee would not recommend the
establishment of a unified family court for the sake of
specialization, it is of the view that advantages of
specialization in this unique field will outweigh the

disadvantages.

Some concerns about specialization have been
expressed to the Committee. One is that the great bulk of
the cases in family law are based on similar facts and that
after a long period of time a judge hearing them is likely
to become jaded or alternatively is likely to become too
closely involved with the social services and to lose
objectivity. There are already in existence, however,

specialized criminal and family law ccurts, and the proposed
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Family Court will have a broader specialty than the latter
now has. Further, the Commitiee thinks that it will be
possible to arrange to transfer a judge out of the proposed
Family Court to other provincial courts either when the
judge feels the need of change or on a systematic basis.
The Committee does not expect the judge to become too much
involved with the social services if, as the Committee
suggests, the social services are separately administered

and the judicial role of the judges 1is stressed.

Another concern which has been expressed to the
Committee is that the supply of first class judges willing to
devote their lives to such a specialized field may not be
great enough to meet the extra demands which will be placed
upon it. The Committee notes, however, that the supply of
good judges for the provincial courts specializing in
criminal matters and in family matters appears to be increasing,
and that the specialized family law bar also appears to be
increasing. It thinks that the problem can be met, and
that it can be minimized by arrangemcnis Lor transfer out

of the proposed Family Court when transfer is desirable.

The Committee does not see any practicable alter-
native to a specialized court. If the proposed Family Court
were to be part of or associated with the Trial Division
of the Supreme Court, it would be possible to have
judges of the Trial Division sit on an assignment basis in
the Family Court. That arrangement would in the Committee's
view require junior judicial officers to do the maintenance,
custody and enforcement work now done by the present Family
Court and would reguire those junior judicial officers to be
more narrowly specialized than the judges of the Family Court
which the Committee proposes and their positions would be

less attractive to highly gualified persons. While those
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junwior judicial officers might be enabled to move back and
forth from the Provincial Couct, a two-tiered court in
which the judges in each court are menmbers of another court
would not in the Committea’'s view be practicable, and would

not achieve the desired objectives.

{ii) Workload of the Courts

The Committee's proposal would transfer divorce,
nullity, judicial separation, adoption, permanent wardship
and some other matters to the Family Court and would give
that Court the power to vary all maintenance and custody
orders. The transfer would result in the proposed Family
Court having substantially more work than the present Family

Court, and would reguire the appointment of additional judges.

The worklicad of the Trial Division and of the
District Court would be reduced accordingly, but that
would probably be compensated for by the growth of otherxr

work in those courts.

{iii) Recruiting of Judges

It is obvious that the effective operation of the
proposed Family Court will depend upon the appointment of
judges in whom the legal profession and the public will have
confidence. That involves finding judges of high abilities
and conscientious devotion to the family law field. The
Committee does not think that it can go further than to
make this statement of the obvious; the appointment of
judges of the Provincial Courts is the function of the
Attérney General and it is for him and the Government to
ensure that appointments are properly made in the light of

their great public importance.



94

(iv}) Chief Judge

The proposed Family Court should have a separate
identity. It will have complex problems which will be very
different from those of any other court. For these reasons,
and because of the importance of the court, the Committee
thinks that there should be a Chief Judge of the Family
Court whose function relates to that court alone. The
Chief Judge should, of course, possess the confidence of
the public and of the legal profession.

(v} Present Judges of the Family Court

Some judges of the existing Family Court are not
lawyers, and others do not have the qualifications required
by the Judges Act. The Committee's view is that such
judges should, to the extent possible, continue to exercise
their present powers and perform their present duties, either
as judges of the Family Court or as judges of the Juvenile

Court,

(4) Procedures

Matters in the Family Court are customarily disposed of
under a summary procedure, and so are matters dealt with by
Family Court judges sitting as Juvenile Court judges. A
summary procedure is suitable to most family law matters and
should continue to be the rule. However, some of the matters
under the jurisdiction of the proposed Family Court will
require more elaborate procedures, e.g., some contested
divorce and nullity matters and some property matters. The
Committee's view is that provision should be made for more
elaborate procedures where they are required, such as

examinations for discovery and production of documents. In
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order to cnsure that these procedures are not used to impede
litigants in matters which should be dealt with in a summary
way, the Committee rccommends that they be available only by

leave of a judge of the proposed Family Court.

A concern that has been expressed is that providing
for the more elaborate procedures in the proposed Family Court
must necessarily cause either the pregsent expeditious
machinery or the more elaborate procedures to suffer. The
Committee does not think that that result will follow. The
great bulk of cases should be dealt with through a simple
procedure. The judges of the court administering the more
elaborate procedures will be gualified lawyers and should be
able to manage them properly in the comparatively small

nunber of cases in which they will be appropriate.

In view of the additional responsibhilities which would
be given to the proposed Family Court, the Committee attaches
great importance to the preparation of Rules of Court. The
Rules should not complicate those matters which should be
dealt with by a summary procedure, but they should make pro-
vision for interlocutory proceedings by leave of the court
and they should provide for such things as service ex juris
and garnishment. Some of the Rules may be patterned after
the Alberta Ruiles of Court, and some of the latter Rules
may be incorporated by reference. The Rules should be
prepared when the Committee's proposal has been accepted in
principle and decisions have been made as to the precise

structure of the court.

(5) Appeals

The Committee recommends that an appellant have a choice
between an appeal to the Appellate Division and an appeal to

a panel of three judges drawn from the Family Court. A
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litigant who wishes to appeal from the panel of three judges
should have the further right to appeal to the Appellate
Division, but only by leave of a judge of the latter court.
The Committee expects that if an important question of law
or policy is involved the appellant will go to the Appellate
Division in the first place, but that in most cases a matter
of amount or a complaint about the assessment of evidence
will be involved and the appellant will be iikely to choose
the appeal to the Family Court panel. Supervision by the
Appellate Division will tend to ensure adherence to deneral
legal principles, and supervision by the Family Court bench
-en banc will tend to ensure uniformity of approach by

Family Court Judges.

The Committee makes its recommendation for alternative
forms of appeal because it is of the view that an appeal to
the Appellate Division will often be impractical. The
great bulk of family law matters involve guestions of fact,
urgent matters such as custody, or mattcers which, however
great their importance in human terms, involve small sums
of money which do not appear to justify the cost of such an
appeal. It is for that reason that the Committee would not
confine a litigant to a right of appeal to the Appellate
Division. The Committee also considered an appeal to a
judge of the Trial Division either de novo or on tre record
but does not like trials de novo and does not want to
suggest an appeal from one single judge to another single

judge.

{6) Social Services

The Committee is of the view that a number of social
services should be available through the Family Court to

the judges and to tiie litigants. These should include intake
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and information services, legal representation, conciliation
services, investigative scrvices in relation to custody
matters, and follow-through services including collection
services and conciliation of access disputes. The Committee
does not exXpress any view as to the extent or organization
of these services since those subjects are being considered
by the Social Services Committee convened by the Institute.

The Committee, however, wishes to comment on two matters.

The first is the relationship between the judge and the
social services. The Committee has already said that the
function of the judge is the judicial function of adjudicating
upon evidence properly before him. There should be no
blurring of the roles of adjudication on the one hand and
conciliation and investigation on the other. Social workers
will give evidence before the judge and when custody or a
juvenile matter is involved the judge may ask the social
services to investigate, but the services themselves should
be separate and apart from the judge. The availability of
social services should be a principal characteristic of the
proposed Family Court, but when the stage of adjudication

is reached the court should be a court of law.

The Committee's second comment is that the social
services should be available to litigants but that there
should be no compulsion or coercion upon litigants to use
them.

5, INTERIM STEPS

There will be some lapse of time before the proposed
Family Court can be created and c¢lothed with the exclusive
jurisdicticn recommended by the Committee. Some interim
steps can be taken by the Legislature at any time, and the

Committee recommends that they be taken as soon as possible.
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One of the major problems experienced by the existing
Family Court is that it is responsible for enforcing
maintenance orders made by the Supreme Court but has no
power to vary them to meet the different circumstances -
which they often perceive when an order comes before them
for enforcement. The Committee recommends that two steps
be taken as soon as possible to reduce the number of such
cases. The first is to empower the judges of Lhe present
Family Court to make maintenance orders in favour of spouses,
ex-spouses and children both before and after divorce,
and the Committee recommends that legislation be passed to
that effect. The second is to provide that maintenance
orders made by the Family Court will survive a decree of
divorce, nullity or judicial separation unless the Supreme
Court judge grants an order in differcent terms, in which
event the Family Court order would be deemed to be amended

accordingly.

The Committee indced would like to recommend that upon
registration in the Family Court for enforcement a Supreme
Court maintenance order become an order of the Family Court
so that the Family Court could vary it. It appears to the
Commiﬁtee, however, that it is doubtful that the province
has the power to make such a provision, particularly in
cases of divorce, and that such a provision will have to

wait the general solution to the constitutional problem,

The Committee also recommends another interim step.
Jurisdiction to grant permanent wardship should be transferred
from District Court to the present Family Court. The present
division of jurisdiction under which permanent wardships are
within the jurisdiction of the District Court and temporary
wardships are within the jurisdiction of the Family Court

creates an awkward situation as the remedies are very closely
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associated and it should be poscible to obtain either in one
court without the need for a new proceeding in another

court.
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MARGARET A, SHONE

MEMORANDUM TO MEMBERS OF BENCH AND BAR

Re: Courts Administering Family Law

The attached memorandum invites the views of the
Judges and of the legal profession cn a subject of great
concern to the people of the province, the structure of
the courts administexing Family Law.

Attached to the memorandum is a report prepared by
the Committee on the Adiministration of Family Law of which
I am the nominal chairman. Having arrived at the point of
preparing that report, the Committee decided that before a
final decision is made as to what should be recommended,
there should be further consultation with the Bench and the
bar. The memorandum is therefore sent out at the instance
of the Committee, but it is also in accordance with the
Institute's view that there should be the greatest possible
consultation on the subject.

Cne copy of the memorandum is going to each member of
the Appellate Division, the Trial Division, the Districit Court
and the Family Court. One copy is going to each firm ox
individual practitioner and, in the case of a firm, should be
passed to the person most interested in the subject. Movre
copies are available upon reguest.

Comments should be made to me or to a member of the
Committec. It would be appreciated if anyone who proposes
to make an extensive comment would let me know so that
further steps will not be taken in ignorance that it is

tida s -

W.H. Hurlburt
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MEMORANDUM

I
PURPOSE OF MEMORANDUM

The purpose of this memorandum is to solicit the
considered views of bench and bar on proposals for a single
court to have jurisdiction in matters of family law,

including the following:

(1) Divorce, nullity, judicial separation and

restitution of conjugal rights.

(2) Alimony and maintenance between spouses.

(3) Guardianship of the person, maintenance and

custody of children.

(4) Affiliation proceedings.

{(5) Neglected children, including temporary and

permanent wardships.

(6) Adoptions.

(7)) Variation and enforcement of orders.

(8) Criminal matters within the family. (The
present view is that "family law" should
include criminal matters so long as the
family element exceeds the criminal element.
Clearly murder belongs in the criminal courts
and commcen assault between husband and wife
belongs in the proposed Family Court, but

it is not clear just where the line should be
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{9) Juvenile matters.

{10) Injunctions and restraining orders in family
matters.

(11) Questions of property between hushand and wife.

it
HISTORY

There has been much study in Alberta and elsewhere
in Canada of the structure of courts exercising jurisdiction
in family law matters. The studies have all suggested a
Unified Family Court and the establishment of social sexrvices
within the family court setting. The studies include the

following:

Institute of Law Research and Reform--Wcrking Paper,
Family Court 1972 (various alternatives for establish-
"ment as part of Supreme Court or, if that is not
possible, as a separate superlior court)

Response of the Calgary Bar~-Family ILaw Subsection
of the Canadian Bar Associlation in Alberta, 1972
(Family Court at Provincial Court level with
speedy appeal by trial de novo to Trial Division)

The Law Reform Commissicon of Canada, Report on
Family Law, 1976 ({(Supreme Court level)

The Ontario Law Reform Cormission, Reform of
Family Law, Part V, 1974 (Supreme Court level)

The First Report of the Royal Commission on
Family and Children's Law, British Columbia,

1974 (Combined administrative and social services;
supreme, county and Provincial Courts in sama
courthouses; see alternative 6, p. 10}

The Honourable Emmett Hall's report in Saskatchewan,
1974 (maximum provincial jurisdiction in Provincial
Court)
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The Quebec Civil Code Revision Qffice, Report of
the Family Court, 1975 (Superior Court)

The Prince Edward Tsland Unified TFamily Court
1975 (Part of Provincial Supreme Court; now
functioning)

It was in this climate that in early 13976 the
Institute of Law Research and Reform invited the Commiltee
on Administration of Family Law bto examine the structure of
the courts administering family law and to make proposals
for providing the most effective administration of justice
in the family law field. Members of the Comnittee were
nominated by the Attorney General, the Chief Justices and
Chief Judges of the Courts, the Law Society of Alberta and
the Institute. A copy ©of the report made by the Committee

in July is attached.

I1Y
ALTERNATIVE PROPOSALS

Before the Committee makes it report final, and
before the Institute considers the report, it has been thought
desirable to circulate this memorandum to the bench and baxr
t0 get considered views on those alternative proposals which
appear to be within the range of practicability for Alberta.
The ones chosen are those which have been or are being
implemented in other provinces or which have received sub-
stantial support in our discussions and which therefore
appear to be within the range of practicability. We will

now describe those alternatives,

(1) Committee Recommendation

In its attached report the Commnittee made a proposal

wihich mey be summarized:
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(i) That one court, known as the Family Court

of Alberta, have original exclusive Jjurisdiction
in Family Law matters.

(ii) That the court be based upon the existing
Family Court and consist of provincially appointed

judges.

(1i1) That an action in the Family Court, or some
one or more of the issues therein, may by leave of a
judge of the Supreme Court be transferred to the
Supreme Court when by reason of the nature of the
relief claimed or for other special reason such
action or issues may be more conveniently tried in
the Supreme Court; and that the Supreme Court should
have power to transfer the action or one or more

of the issues back to the Family Court.

(iv) That judges of the Supreme and District

- Courts be empowered ex officio to sit in the
Family Court, and that Provincial Judges should
be empowered ex officio to sit in the Juvenile
Court. The intention of this recommendation is
to maintain the level of service available to

people living outside the larger population centres.

(v) That the proposed Family Court have a chief

judge whose function relates to that court alone.

(vi} That judges of the present Family Court
who are not lawyers or do not have the gualifi-
cations required by the Judges' Act continue, to
the extent possible, to exercise their present
powers and perform their present duties, either
as judges of the Famlly Court or as judges of

the Juvenile Court.
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{vii) That provision be made in the proposed
Family Court for procedures such as examinations
for discovery and production of documents which
may be required of the more complex matters

which would come within the jurisdiction of the
proposed Family Court. In order to0 ensure that
these procedures are not used to inpede litigants
in matters which should be dealt within in a
summary way, however, the Committee recommends
that they be available only by leave of a judge.

(viii) That Rules of Court should be prepared
which would not complicate those matters which
should be dealt with by a summary procedure but
should deal with interlocutory proceedings and

such things as service ex juris and garnishment.

(ix) That a litigant who wishes to appeal

from the proposed Family Court have a choice
between an appeal to the Appellate Division and
an appeal to a panel of three judges drawn from
the Family Court. If the appeal is taken to the
panel of three judges there should be a further
right of appeal to the Appellate Division, but

only by leave of a judge of the Appellate Division.

(x) That social services be available through
the Family Court to the judges and to the litigants.
These should include in-take and information
services, legal representation, conciliation
services, investigative services in relation to
custody matters, and follow-through services
including collection services and conciliation of

access disputoes.
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(2) Proposal by Some LEdmenton Members of the
Trial Division

An alternative proposal has been suggested by some
members of the 'Trial Division. It is transcribed almost
verbatim from their letter.

(1) All family law matters would be brought into a

- Famnily Law Divisiorn of the Trial Division of the Supreme
Court of Alberta. That Family Law Division would be the
Unified Family Court., Judges of the Trial Division of the
Supreme Court of Alberta, sitting in Family Law Division
either permanently or temporarily (we would prefer the
latter), would actually preside over the more serious matters
involving family law such as those matters involving the

division of property on divorce.

{ii) The Trial Division of the Supreme Court of
Alberta would be assigned all the support facilities, such
as counselling and investigative services, now possaeassed
by the provincial Family Court. Those services, and the
administration of the court in general, would be under the
direction of a judge of the Supreme Court. Whether he is
styled an Associate Chief Justice, or a Chief Justice of
the Family Division or a President of the Family Division,

is of no particular significance.

(1ii) Those matters of a family law nature which
are now handled by judges of the District Court could be
handled by the same judges as a second tier of the Family
Division. The District Court judges would retain their
identity as such, but for administrative purposes their
function in what are regarded as family law matters (e.gd.
C.U.P., adoptions and permanent wardships) would be sub-

sunad under tne presiding Judge of he Family Division.
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(iv} The present judges of the provincial Family
Court would then form a third tier of judges in the Trial
Division of the Supreme Court. They would not be members
of the Trial Division of the Supreme Court. They would be
judges of the Family Division with powers limited by the
warrants which would be issued to them by the federxral
government. They would continue to look after many kinds of
matters which they now ia fact deal with. However, because
they would be part of a single unified Family Division,
there would not be the problems of forum shopping which now

exist, and which the Committee has so clearly analyzed.

(v} The precise delineaticn of responsibilities
between the first tier and the third tier could be in part
spelled out by statute, and in part left to administrative
direction by the administering judge. However, we do not
contemplate any significant shift away from the Supreme
Court of jurisdiction over matters involving contested
divorces or property. Perhaps the one field in which the
present provincial court judges should have principal or
exclusive responsibility is the enforcement of maintenance
awards. However, this area may not be quantitatively
significant in terms of judicial time if, as in British
Columbia, 95% of the money collected is through the efforts

of counsellors and not through the adjudicative process.

{3) vVariation of Proposal (2) suggested by some
members of the Committee

If proposal (2) is considered for adoption, some
members of the Committee have suggested that it might be

varied somewhat, and be as follows:

(L) The province would establish The Family Court

of Alberta.
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{(1i) The Chief Justice of the Court would be

permanently and exclusively a member of it and would be a

Superior Court Judge in rank, federally-appointed.,

(iii} All the Judges of the Trial Division of the
Supreme Court and District Court Judges as local Judges of
the Supreme Court would be Judges of the Family Court. 'This
would be the so-~called first—-tier of the Court.

{iv) There would bhe a second-tier of the Cdurt
consisting of provincially=-appointed judges permanently
assigned to the Court.

(v) 211 domestic matters would be in the Family
Court. The precise detail of what judge would handle what
matter would reguire considerable study, definition, and
some change of provincial and federal statutes. In general,
however, it would be contemplated that those matters that
must be handled by federally-appointed judges would bhe
handled by the Trial Division and District Court judges.
All other matters would be handled by the provincially-
appointed judges. They would, however, be handled in the
physical facility of the Family Court. All matters which

affected a family would be in one central file.

(vi} The continuity of this Court would be
provided by its Chief Justice and by the fact that the
provincially-appointed judges would be permanently appointed
to it. The assignment of Trial Judges and local Judges of
the Supreme Court to the Family Court should be on a
rotation basis, and would be a matter of co-operation between
the Chief Justice of the Trial Division of the Supreme Court,
the Chief Judge of the District Court and the Chief Justice
of the Family Court.

The principal differences between this alternative (3)
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and alternative (2) are as follows:

(3)

(1)

(111)

(4)

The matters now in District Court juris-
diction would be dealt with by the Family

Court judges, where constitutionally

posesible and otherwise by the Trial Division
and local judges of the Supreme Court.
Adoptions, C.U.P.'s and Permanent Wardships

can constitutionally be handled by provincially
appointed judges and are so handled in most
provinces: Re: Adoptions Act, etc. (1938)

SCR 398).

The social services would not be under the
direction of a judge (though a judge would
be entitled to call upon the social services

for assistance)}.

It would be made clear that the administration

of the court would be unified.

The Unified Family Court as part of the District
or Supreme Court

Proposals (2) and (3) provide for a Family Law

Division of the Supreme Court in which there would be 2 or

3 tiers of judges with different jurisdictions. As an

alternative, jurisdiction in Family Law could be conferred

upon a division of the Supreme Court (or, for that matter,

of the District Court) in which all judges are appointed

under section 96 and are of equal jurisdiction. That would

involve section 96 judges doing the work now done by Family

Court judges.

Manitoba 1s setting up a pilet project on these lines.

In the St. Boniface District there will be a Family Law
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Division of the Court of Queen's Bench. Membhers of the

court of Queen's Bench, and County Court Judges sitting as
local judges, will deal with all family law matters including
those things now dealt with by the Court of Queen's Bench

and matters such as applications under the Wives and Children's
Maintenance Act, but not including juvenile delinquency
matters, an omission which may be thought to detract from the
court as a unified family court. It appears that all judges

of the two courts will sit by assignment. The necessary
legislation has been passed but not yet proclaimed énd there

is a tentative start up date of spring 1977.

(5) Separate Family Court

A separate family court could he established which
would have exclusive jurisdiction in all family law matters
and to which the Governor General would appoint all of the
judges. Ontario is establishing one variant of this
proposal. A pilot preoject in Hamilton, Ontario will call
for the appointment of three county Court judges., They will
sit exclusively in the Unified Family Court and provincial
legislation will make them ex officio judges of the Family
Court. The Unified Family Court is not given exclusive
jurisdiction in family law matters and litigants will
continue to have resort to family, county and superior courts.
The judges for a separate Family Court could come from the

present Family Court or elsewhere.

(6) British Columbia Plan

Judges of the provincial Family Court and judges of
the Supreme Court (including County Court judges sitting as
local judges) will continue to exercise their respective
jurisdictions, but Family Court judges are able to make

reports on custody and maintenance whlch the Supreine Court
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may receive as evidence in divorce matters. The administra-

tive and social services are unified and available tc both
Family Court and Supreme Court Jjudges, and the two courts
sit in the same court houses. A pilot project has been in

existence for more than two years.

iv
SPECIFIC PROBLEMS

We now turn to a number of guegstions which should be
borne in mind in deciding what alternative proposal or

proposals would be workable.

(1) Specialized Judiciary

One question which should be considered is whether
the judges sitting in a unified family court should be partly
or wholly specialized. The Committee proposal involves
specialization, and any proposal involving a lower tier will
also include specialization unless its members can transfer
into othexr courts.

The issues surrounding a specialized judiciary are

easily divided into advantages and disadvantages and include:

A. Advantages

1. Continuity in particular cases.

2. Special interest, training and experience in
dealing with family law matters.

3. OppoOrtunity to assess the strengths and limita-
tions of the social services.



113
4, Opportunity to develop methods of using the

supporting services effectively.

B. Disadvantages

l. Cases in family law are based on similar
facts and there is a possibility of pre-

judging individual cases.

2. Possibility of becoming too closely involved
with social services resulting in a loss of

objectivity.

3. Difficulty of securing judges prepared to

devote their lives to a specialized field.

4. No discernible trend to a specialized
judiciary in other areas of the law, though
most of the Provincial Courts engage in
criminal law exclusively, or family law

exclusively.

5. Family law should not be developed separately

from the rest of the c¢ivil law in the province.

(2) Fragmented Jurisdiction

A major concern of the Committee has been the
problems of fragmented jurisdiction described at pages 3-5
of the attached report. In a one-tiered court, stays of
proceedings cannot be imposed by threat of proceedings in a
higher court or a higher tier, proceedings need not be moved
to anothexr court or another tier in order to get a complete
remedy, and a maintenance order could be amended without

going back to another tier or another court which originally
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made the order. Plans for a court with two or more tiers

should include solutions for these problems.

Consideration should also be given to the ability
of the proposed court to attract judicial officers to a
lower tier which will have the same specialized jurisdiction
as the present Family Court without the separate identity

and organization of that court.
(3) Procedure

The Committee's opinieon is that a judge of Family
Court should act judicially upon evidence placed before him
in open court with legal rightse being ascertained and
enforced. Having said this the Committee recognizes that
many family law problems are better dealt with by a summary
procedure and this should continue to be the practice.
However, some matters coming before the fomily court will
require more elaborate procedure, e.g., sone contested
divorce and nullity matters and some property matters.
There must therefore be provision for more elaborate
procedures where they are required. The Rules of the
Family Court must necessarily provide both for Summary
procedures and for the more elaborate procedures and must
provide a means of determining when in fact the latter may
be invoked.

{4) The Mainstream

A concern of the Committee has been that Family Law
not develop outside of the mainstream of law within the
province. The guestion raised is why should the province's
Supreme Court be excluded from jurisdiction in family law?
For example, the Murdoch case involved gquestions of trusts,

contracts, partnershivw, matrimonial preoperty and family
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the Supreme Court?
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Should these litigants have been denied resort to

On the other hand, to put all family law matters in

the Supreme Court would produce too great a workload on the

existing court.

immediate appointment of 15 additional judges.

There would necessarily have to be an

An alter=-

native would be for the province to appoint referees or

masters to assume certain jurisdictions.

Further, many family law matters are not within the

traditional work of the Supreme Court.

A recruiting probhlem

could well arise if the caseload of the Court was heavily

weighted to family law.

Desiring a unified family court the Committee

attempted to deal with this issue by means of the appeal and

transfer provisions.

Accordingly the Committee recommended

that an action, or some one oOr more of the issues therein,

may by leave of a judge of the

Supreme Court, be trans-

ferred to the Supreme Court when by reason of the nature of

the relief claimed or for other special reason an action or

issue may be more convenlently
The Committee thought that the
the Appellate Division, elther
trom the Family Court Bench en

important questions of law and

tried in the Supreme Court.
availability of an appeal to
directly, or, with leave,
will) build in the
policy being appealed to the

banc,

Appellate Division, thus assuring adherence to general legal

principles.

With regard to appeals

the Committee proposed

giving litigants two alternatives:

(i) an appeal to a panel of three family court

judges. This appeal rcute has

two advantages,
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1) it is more expeditious for most family law

problems--being guick and less costly,

2) supervision by the Family Court Bench en banc
will tend to ensure uniformity of approach

by family court judges.

(1i) an appeal directly to the Appellate Division ox,
with leave of the Appellate Division from the appeal to the
Family Court Bench en banc. It is expected that important
questions of law and policy will be appealed to the
Appellate Division, thus assuring adherence to general legal

principles.

(5) Judicial Services to Smaller Centres and
Rural Areas

At present, family and juvenile matters receilve

judicial service from:

a) the Family and Juvenile Courts which have 8

originating courts and 28 circuit locations, and

b} the Provincial, District and Supreme Courts of
the province. Judges of these courts are also
available on circuit to deal with many family
law matters while they are performing their
general judicial duties throughout the province.

The maintenance of service throughout the province
is a problem. Ideally there should be judicial services
available to deal with legal problems as they arise; this
is particularly true in matters of family law. So that
services outside the main urban centres will not suffer, the
Committee made its recommendations that Supreme Court Judges,

including Local Judges, be empowered to sit in the Family
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Court and that Provincial Judges be empowered to sit as

judges of the Juvenile Court.

(6) Constitutional Problems

Any proposal for a unified family court raises
constitutional problems, which must be taken into considera-

tion in deciding what proposals are practicable.

The establishment of a unified family court can
be accomplished only with the co-operation of Parliament,
the Legislature, the Federal Executive and the Provincial
Executive. That follows from the constitutional division
of legislative power and from section 96 of the B.N.A. Act.
If anything is to be done it is necessary to start with the
assumption that the approval of both governments can be
obtained. Statements made by the Minister of Justice, and
the Attorney General indicate that they appreciate the
importance of establishing such a court, though not
necessarily that they agree on its place in the judicial

system.

There remains a guestion as to whether a practicable
arrangement can be made even if both governments agree on

the same plan.

The British North America Act contains the following

provisions:

S. 96: that the Governor Ceneral is to appoint
the judge of the superior, county and district

courts in each province.

S, 96: that the judges are to be selected from

the Bars of the various provinces. (Note: that
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the Judges Act provides that no one is

eligible for appointment unless he is a

barrister or advocate of at least 10 years'

standing).

$.99: that judges of the Superior Courts are

to hold office during good behaviour and are

to be removable by the Governor General on

address of the Senate and House of Commons.

S.

100: that salaries of the judges of the

Superior, district and county courts are to

be fixed and provided by the Parliament of

Canada.

(1)

Can the unified family court be provincially
appointeg?

The Institute asked Professor P.N. McDonald of the

Faculty of Law, University of Alberta to consider the

Committee's proposal which is described as (1) above and

in the attached report, His opinion is as follows:

1.

S. 96 inhibits only the provincial legislatures
and not the Federal Parliament, from con=
ferring the powers of a superior, district, or
county cocurt judge on a judge not appointed

under the sectiomn.

It follows from the above that divorce and
other matters within federal jurisdiction
may be assigned by Parliament to provincially

appointed judges.

Property vights during the subsistence of

marriage and on termination, fall within the
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jurisdicition of the provinces under

S. 92(13). The moot point is whether
parliament enjoys an ancillary power to
deal with the disposition of matrimonial
property as a matter of relief corollary
to divorce, judicial separation and

nullity.

An important remedy in family law matters is
the injunction. However, the variety of
grounds upon which the injunction is granted
in matrimonial causes makes it difficult to
pin down its constitutional place, federal

or provincial.

Assuming that property matters and injunctions,
in at least some aspects, are within provincial
jurisdiction, there is a question &s to whether
or not the province can give jurisdiction over
them to provincially appointed judges. In order
to answer that question it is necessary to

ask a further one: to what extent does the
adjudicative power in relation thereto broadly
conform to the type of jurisdiction exercised
by the superior, district and county courts?

We might safely conclude that property matters
and injunctions are traditionally associated

with superior courts,

There is no answer in the decided cases as to
whether the Governor General may grant limited
appointments to provincially appointed judges
which would enable them to undertake matters
which would otherwise have to be dealt with

by a section 96 judge.
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7. The Supreme Court of Canada decision in

A.G. for British Columbia v. McKenzie (1965),

S.C.R. 490 makes it clear that a judge may

be given some section 96 functions without
having all the powers of a sectlon 96 court.
However, it established the corollary that
an adjudicator need not be appointed as a
section 96 judge in order to exercise section
96 functions; he need only be federally
appointed.

8. The Ontario Supreme Court in Wilson v.
McGulire (1883), 2 O.R. 118 has sanctioned a
mixture of functions in one person i.e., a
person appointed federally to the county

court and provincially to the Divisional Court.
9, Professor Mchonald concludes:

"The Governor Ceneral may grant limited appointments
to provincially appointed judges to enable them to
undertake section 96 matters, but (1) the appoint-
ments must be to separate court, and (2) the
Governor General must be free on the face of the
legislation to appeini to that court persons other

than the provincially appointed judges."
He continues:

"It is my opinion, unequivocally, that the limited
appointments would necessarily carry with them the
requirement that the appointees be selected from
the Bar of the province (section 97), that the

judges be removable only on address of both houses

Y

{section 29, and that TPerliament provide for

salary (section 100)."
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(ii) Can a two-tiered court be cfeate@i

In an earlier opinion for the Institute Professor
W.R. Lederman posed the guestion "May a province establish
a single family court that includes judges appointed by the
Governor General in Council and also judges appointed by the
Lieutenant Governor in Council, as long as the functions
of the latter judges are confined to those functions which
a province may validly confer on provincially appeinted
judges?" His answer was: "My opinion is that there may
be a single family court, but that this would have to be a
court composed of two sections or divisions, for the two

different types of judges.”

(iii) Can the B.N.A. Act be amended by Parliament?

Under the 1949 amendment t0 the British North
America Act, Parliament has power to amend the Constitution
of Canada subject to a number of exceptions of which the
relevant one is "as regards rights or privileges by this
or any other Constitutional Act granted or secured to the
Legislature or the government of a province." Professor

McDhonald's view was as follows:

"There is sufficient doubt as to the power of
Parliament to amend S. 96 to 100 of the B.N.A.
Act to make it inadvisable to rely on amendment
as a device for effecting a plan for a unified

family court."

(iv) Will the Federal and Provincial Governments
come to agreement?

We have salid theat, because of the constitutional
division of powers and $. 9€, the establishment of a unified

family court requires federal-provincial co-operation.
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One factor in deciding upon the proposal to be made is the
likelihood or otherwise that the two governments can agree

on it.

What degree of co-operation can be expected between
Alberta and Ottawa? Will Ottawa be prepared to assume
responsibility for appointing and paying the judges necessary
to adjudicate in a unified family court? Will Alberta be
willing to relignuish all or some of its appointing powexs
in family law matters to the federal government? Will
Ottawa be prepared to amend the Judges Act to provide for
appointees with less than 10 years standing? As we have
said, a Unified Family Court cannot be established unless

Ottawa and Alberta agree on the same plan.

v
CONCLUSION

Your views on the subject are solicited. They will
be most helpful if you have considered the enclosed material

carefully and if you indicate your reasons for them.

The areas to which you might address yourselves are
as follows:

(1} Sliould the law be changed so that one court
will have jurisdiction in all family law

matters.

(2) If so, which of the alternative proposals do
you agree with, and if none of them, how
should the court be established?

Furthex information can be obtained by telephone
(432-5291, Edmonton) or letter.
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views communicated to the Institute will receive

consideration of the Committee and of the

Board of Directors, at whose request they are

1977 W.H. Hurlburt
Director
Institute of Law Research
and Reform
402 Law Centre
University of Alberta
Edmcnton, Alberta
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