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PARTITION AND SALE 

I 

INTRODUCTION 

This  s tudy  of t h e  law o f  p a r t i t i o n  and a l t e r n a t i v e  

methods of t e rmina t ion  of co-ownership a r o s e  a s  a con- 

sequence o f  t h e  I n s t i t u t e ' s  work on Matrimonial Proper ty .  

The matrimonial  home i s  t h e  most common, b u t  n o t  t h e  on ly ,  

example of p rope r ty  which i s  t h e  s u b j e c t  of co-ownership 

i n  Alber ta .  

H i s t o r i c a l l y ,  t h e r e  a r e  fou r  k inds  of concur ren t  

e s t a t e s  i n  land.  These a r e ,  j o i n t  tenancy,  tenancy i n  

common, co-parcenary and tenancy by t h e  e n t i r e t i e s .  A t  

common law t h e  j o i n t  tenancy was d i s t i n g u i s h e d  by t h e  f o u r  

u n i t i e s ;  u n i t y  of t i t l e ,  t ime,  i n t e r e s t  and possess ion.  One 

o t h e r  c h a r a c t e r i s t i c  t h a t  d i s t i n g u i s h e d  a j o i n t  tenancy was 

t h e  r i g h t  o f  su rv ivo r sh ip ,  o r  jus  acc re scend i ,  by which, i f  

one j o i n t  t e n a n t  d i e s  wi thout  having ob ta ined  a s e p a r a t e  

sha re  i n  h i s  l i f e t i m e ,  h i s  i n t e r e s t  i s  ex t ingu i shed  and 

accrues  t o  t h e  su rv iv ing  j o i n t  t enan t .  A tenancy i n  common 

i s  c h a r a c t e r i z e d  on ly  by t h e  u n i t y  of possess ion  and t h e r e  

i s  no r i g h t  of su rv ivo r sh ip .  Co-parcenary, which i s  now 

e x t i n c t  i n  A lbe r t a ,  a r o s e  when land  descended t o  two o r  

more daughte rs  of  a deceased owner. A tenancy by t h e  

e n t i r e t i e s  a r i s e s  by a conveyance t o  persons  who a r e  husband 

and wife.  I n  subs tance ,  it may convenient ly  be desc r ibed  a s  
an  "unbreakable" j o i n t  tenancy. 

Alber ta  and Saskatchewan a r e  t h e  on ly  two provinces  

i n  Canada which do n o t  have r e v i s e d  l e g i s l a t i o n  prov id ing  

f o r  t e rmina t ion  of co-ownership. The c u r r e n t  law i n  A lbe r t a  

i s  conta ined  i n  t h r e e  Engl i sh  s t a t u t e s  which a r e  no longer  i n  

f o r c e  i n  England, t h e  Law of Proper ty  Act,  1925, having re- 

placed co-ownership w i t h  a form of s t a t u t o r y  t r u s t .  The 

t h r e e  s t a t u t e s  a r e :  
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1. 31 Henry V I I I ,  c. 1, an Act f o r  J o i n t  Tenants 

and Tenants i n  Common. This  Act p rov ides  t h a t  co- tenants  

may be compelled t o  make p a r t i t i o n  (Appendix I ) .  

2.  32 Henry V I I I ,  c .  32, J o i n t  Tenants f o r  L i f e  

o r  Years. This  Act extends  t h e  1539 Act t o  co- tenants  f o r  

l i f e  o r  f o r  a term of y e a r s  (Appendix 11). 

3 .  31, 32 Vic t . ,  c. 4 0 ,  The P a r t i t i o n  Act, 1868. 

 his Act permi t s  t h e  c o u r t  t o  o r d e r  s a l e  i n s t e a d  of 

p a r t i t i o n  (Appendix 111) . 
I n  r e f e rence  t o  t h e s e  s t a t u t e s - w e  s h a l l  c a l l  them t h e  

1539, 1540, and 1868 Acts. 

1. Purpose of t h e  Remedy 

Co-owners o f t e n  buy o r  i n h e r i t  p roper ty  wi thout  

making an agreement a s  t o  what w i l l  happen i f  they d i sag ree  

over  i t s  use o r  d i s p o s i t i o n .  I t  i s  i n  t h e i r  i n t e r e s t  t h a t  

t h e  law provide a means by which one o r  more of them can 

b r i n g  t h e  r e l a t i o n s h i p  t o  an end. I t  i s  a l s o  i n  t h e  p u b l i c  

i n t e r e s t  t h a t  t h e  law provide  a means by which t h e  d i s u s e  

of l and ,  due t o  disagreement by t h e  owners, can be brought 

t o  an end. The P a r t i t i o n  Acts were in tended  t o  accomplish 

t h e s e  o b j e c t i v e s .  

P a r t i t i o n  i s  one way t o  te rmina te  concur ren t  owner- 

s h i p  of l and .  Before t h e  reign of Henry V I I I  co-owners 

could ag ree  t o  p a r t i t i o n  by p r i v a t e  arrangement b u t  only  

co-parceners had a l e g a l  r i g h t  t o  demand p a r t i t i o n .  The 

preamble t o  t h e  1539 Act e loquen t ly  s t a t e s  t h e  need f o r  t h e  

remedy a s  between j o i n t  t e n a n t s  and t e n a n t s  i n  common. 

P a r t i t i o n  phys i ca l ly  d i v i d e s  t h e  land  between t h e  
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co-owners. However, a  simple phys i ca l  d i v i s i o n  i s  n o t  

always p o s s i b l e  and i n  some cases  p a r t i t i o n  has  caused 

g r e a t  hardship .  There i s  a  r epo r t ed  case  on p a r t i t i o n  where 

a  house was d iv ided  and t h e  p l a i n t i f f  g o t  n e i t h e r  chimneys 

nor  s t a i r s .  I t  was because o f  problems of t h a t  k ind  t h a t  t h e  

P a r t i t i o n  Act, 1868 was in t roduced.  I t  provides  t h a t  t h e  

c o u r t  i n  app rop r i a t e  c i rcumstances  may o r d e r  a  s a l e  o f  t h e  

p rope r ty  r a t h e r  than a  phys i ca l  d i v i s i o n .  I t  should be 

noted t h a t  t h e  Act of  1868 only con fe r s  upon t h e  c o u r t  a  

power t o  o r d e r  s a l e  whereas t h e  r i g h t  t o  p a r t i t i o n  is  

grounded i n  t h e  1539 and 1540 Acts of  Henry V I I I .  

The p r e s e n t  law i s  u n s a t i s f a c t o r y  f o r  two reasons .  

F i r s t ,  it i s  inconvenient  t o  have t o  r e f e r  t o  Engl i sh  

s t a t u t e s ;  and second,  i t s  form and c o n t e n t  can be improved. 

Recommendation #1 

T h a t  t h e  L e g i s l a t u r e  e n a c t  a  s t a t u t e  p r o v i d i n g  
f o r  t h e  t e r m i n a t i o n  o f  t h e  c o - o w n e r s h i p  o f  Land. 

2. Form of t h e  Remedy 

(1) E x i s t i n g  law 

The 1539 and 1540 Acts gave t h e  c o u r t  power t o  make 

a  phys i ca l  d i v i s i o n  of t h e  land between co-owners who were 

unable by agreement t o  make a  d i v i s i o n  of t h e  l and  o r  t o  

ag ree  t o  a  s a l e .  A s  w e  have s a i d ,  however, t h e  s i n g l e  

remedy of phys i ca l  p a r t i t i o n  was sometimes i n s u f f i c i e n t  t o  

a l low t h e  c o u r t  t o  make a  j u s t  and proper  arrangement be- 

tween t h e  p a r t i e s ,  and t h e  P a r t i t i o n  Act, 1868 was passed 

t o  make up f o r  t h e  de f i c i ency .  P a r t i t i o n  remained t h e  

primary remedy bu t  s e c t i o n s  3, 4 and 5  of t h e  1868 Act gave 

t h e  c o u r t  power t o  o r d e r  s a l e  o f  t h e  proper ty  and gave 
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guidance t o  t h e  c o u r t s  a s  t o  when s a l e  might be ordered.  

W e  w i l l  summarize t h e  t h r e e  s e c t i o n s .  Each a p p l i e s  only  i n  

a  s u i t  f o r  p a r t i t i o n ,  where, i f  t h e  Act had n o t  been passed,  only  

a  decree  f o r  p a r t i t i o n  might have been made; and t h e  e f f e c t  

of  each i s  t o  a l low t h e  c o u r t  t o  d i r e c t  a  s a l e  of  t h e  

p rope r ty  and a  d i s t r i b u t i o n  of t h e  proceeds.  The e f f e c t  

of t h e  s e c t i o n s  i s  a s  fol lows:  

Sec t ion  3 

I f  s a l e  would be more b e n e f i c i a l  than phys i ca l  

d i v i s i o n  of t h e  p rope r ty ,  t h e  c o u r t  has a  

d i s c r e t i o n  t o  o r d e r  it. (The word " b e n e f i c i a l "  

r e l a t e s  t o  t he  na tu re  of t h e  p rope r ty ,  t ne  number, 

absence,  o r  d i s a b i l i t y  of  p a r t i e s ,  o r  "any o t h e r  

c i rcumstances .  " )  

Sec t ion  4 

I f  t h e  owner of a  h a l f  o r  g r e a t e r  i n t e r e s t  a sks  

f o r  s a l e ,  t h e  c o u r t  must g ive  it u n l e s s  it s e e s  

good reason  t o  t h e  con t r a ry .  

Sec t ion  5  

I f  a  p a r t y  asks  f o r  s a l e ,  t h e  c o u r t  has  a  

d i s c r e t i o n  t o  o r d e r  it un le s s  ano the r  p a r t y  

under takes  t o  buy t h e  i n t e r e s t  of t h e  f i r s t  

i n  which l a t t e r  even t  t h e  c o u r t  may o r d e r  a  

v a l u a t i o n  of t h e  a p p l i c a n t ' s  sha re  and g ive  

necessary  o r  proper  d i r e c t i o n s  f o r  i t s  s a l e  

t o  t h e  p a r t y  who s o  under takes .  

Sec t ion  5  r a i s e s  some ques t ions  of cons t ruc t ion .  

J e s s e l l  M.R. i n    rink water v. R a t c l i f f e  (18751, 2 0  E q .  528 
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s a i d  t h a t  it a p p l i e s  on ly  i f  Sec t ions  3 and 4 do n o t ,  t h a t  

i s ,  i f  t h e  c o u r t  sees no reason  t o  p r e f e r  a  s a l e  over  

phys i ca l  d i v i s i o n ,  and i f  t h e  a p p l i c a n t  does n o t  have a  

h a l f  i n t e r e s t  o r  more; b u t  remarks i n  t h e  House of Lords i n  

P i t t  v. Jones (1880) ,  5 App. Cas. 651 appeared t o  contem- 

p l a t e  an a p p l i c a t i o n  under Sec t ion  5 i n  t h e  c a s e  where 

Sec t ion  3  o r  4 may be a v a i l a b l e .  Remarks i n  t h e  l a t t e r  ca se  

sugges t  t h a t  t h e  a p p l i c a n t  can withdraw h i s  a p p l i c a t i o n  

under Sec t ion  5  a t  any time be fo re  t h e  respondent  g i v e s  t h e  

under taking t o  buy, and t h a t  he might even d e c l i n e  t o  

a c c e p t  t h e  under taking.  If t h e  s e c t i o n  r e q u i r e s  bo th  a  

w i l l i n g  s e l l e r  and a  w i l l i n g  buyer i t  adds l i t t l e  t o  t h e  

c o u r t ' s  powers, b u t  it was r e c e n t l y  a p p l i e d  i n  Powell v. 

Powell ( 1 9 7 6 ) ,  21 R.F.L. 234 (B.C.S.C.) where t h e  c o u r t  

o rdered  t h e  a p p l i c a n t  wi fe  t o  s e l l  h e r  i n t e r e s t  i n  t h e  

matrimonial  home t o  t h e  respondent husband. I t  i s  n o t  

necessary  f o r  t ne  purposes of t h i s  r e p o r t  t o  g ive  d e f i n i t i v e  

answers t o  t h e  ques t ions  r a i s e d  by t h e  s e c t i o n .  

The c o u r t s  have on occasion g ran ted  t h e  phys i ca l  

p a r t i t i o n  of a  p a r t  of  t he  land  and s a l e  of  t h e  remainder. 

Such an o r d e r  has been made on ly  where i t  i s  c l e a r l y  

b e n e f i c i a l  t o  a l l  t h e  p a r t i e s .  

( 2 )  Proposals  f o r  Change 

W e  w i l l  now d i s c u s s  t h e  remedies which a  co-owner 

should have. 

The e a r l i e s t  form o f  remedy, t h e  phys i ca l  p a r t i t i o n  

of t h e  p rope r ty  between t h e  owners, i s  s a t i s f a c t o r y  i f  t h e  

p rope r ty  can wi thout  l o s s  i n  t o t a l  va lue  be d iv ided  i n t o  

p a r t s  of approximately equa l  va lue  and we th ink  t h a t  it 

should cont inue  t o  be a v a i l a b l e .  I n  many c a s e s  however, 

t h e  n a t u r e  of t h e  p rope r ty ,  f o r  example a  dwel l ing house on 
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a  c i t y  l o t ,  may make p a r t i t i o n  undes i rab le  o r  even i l l e g a l  

and phys i ca l  p a r t i t i o n  should t h e r e f o r e  n o t  be t h e  on ly  

remedy. Sa l e  under supe rv i s ion  of t h e  c o u r t  i s  t h e  o t h e r  

remedy which i s  now a v a i l a b l e .  I n  a  p roper  c a s e  it al lows 

t h e  co-owners t o  o b t a i n  t he  va lue  of t h e i r  i n t e r e s t s  and it 

should cont inue  t o  be a v a i l a b l e .  

In  a d d i t i o n  t o  t h e  power t o  g r a n t  phys i ca l  p a r t i t i o n  

and t h e  power t o  g r a n t  s a l e  i n  t he  usua l  way, should t h e  

c o u r t  be a b l e  t o  o r d e r  one p a r t y  t o  s e l l  t o  another?  A s  

we have s a i d ,  s e c t i o n  5  of t h e  1868 Act gave t h e  c o u r t  

power t o  d i r e c t  such a  s a l e ,  though it may be t h a t  t h e  

power depends on t h e  concurrence o f  t h e  s e l l e r  and t h e  buyer. 

We r e f e r  he re  t o  a  r e c e n t  l i n e  of A lbe r t a  d e c i s i o n s  

i n  each of which t h e  c o u r t  has compelled one co-owner t o  

s e l l  t o  another :  Wagner v. Wagner (1970),  73 W.W.R. 4 7 4  

(Al ta .  S.C.); Williams v. Williams, S.C. 89441, Edmonton, 

J u l y  5,  1976 (Al t a  S.C.) ,  reversed  on o t h e r  grounds, 

Appeal No. 10929, November 5,  1976; - Smith v. Smith, 119761 6 

W.W.R. 510 (Al ta .  S.C.); and Lobello v. Lobel lo  S.C. 

125297, Calgary,  October 2 7 ,  1976. I n  each c a s e  t h e  c o u r t  

i n  d ivorce  proceedings ordered a  husband t o  pay a  lump sum 

t o  h i s  wi fe  and i n  proceedings under t h e  P a r t i t i o n  Act t o  

t r a n s f e r  h i s  i n t e r e s t  i n  t h e  matrimonial  home t o  h i s  wi fe  

i n  s e t t l e m e n t  of  t h e  lump sum. These ca ses  a r e  a l l  of  

f i r s t  i n s t a n c e  and t h e i r  b a s i s  i n  t h e  1868 Act may be open 

t o  ques t ion ,  b u t  they  do sugges t  t h a t  t h e r e  a r e  ca ses  i n  

which i t  i s  a p p r o p r i a t e  t o  r e q u i r e  one co-owner t o  s e l l  t o  

t h e  o t h e r .  W e  t h ink  t h a t  those  ca ses  a r e  n o t  r e s t r i c t e d  t o  

t h e  matrimonial  home b u t  i nc lude  ca ses  i n  which t h e  

p rope r ty  has come i n t o  co-ownership by i n h e r i t a n c e  o r  a s  a  

bus iness  ma t t e r ;  i n  s p e c i a l  c i rcumstances  t h e  i n t e r e s t  of  

one co-owner may be pre jud iced  by a  s a l e  under j u d i c i a l  

p rocess  whi le  t h e  i n t e r e s t  o f  t h e  o t h e r  w i l l  n o t  be 
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p re jud iced  i f  he i s  r e q u i r e d  t o  s e l l  h i s  sha re  t o  t h e  f i r s t  

a t  a  p roper  va lua t ion .  Such a remedy should be a v a i l a b l e .  

We now t u r n  t o  another  ques t ion :  should a co- 

owner be e n t i t l e d  a s  of r i g h t  t o  have t h e  co-ownership 

terminated? Our answer i s  t h a t  he should.  The i n t e r e s t  of 

co-owners, a s  a c l a s s ,  i n  being a b l e  t o  b r i n g  u n s a t i s f a c t o r y  

r e l a t i o n s h i p s  t o  an end,  and the  p u b l i c  i n t e r e s t  i n  

p rov id ing  a means t o  b r i n g  them t o  an end, appear t o  us t o  

outweigh t h e  i n t e r e s t  of a co-owner who, i n  a p a r t i c u l a r  

c a s e ,  may have a reason f o r  wanting t h e  r e l a t i o n s h i p  t o  

cont inue.  There a r e ,  however, some excep t iona l  c a s e s ,  one 

c l a s s  of  which w e  w i l l  now cons ider ,  l e av ing  o t h e r s  t o  be 

d e a l t  wi th  l a t e r  i n  t h i s  r e p o r t .  

A case  may a r i s e  i n  which phys i ca l  p a r t i t i o n  i s  n o t  

p r a c t i c a b l e  and an o r d e r  f o r  s a l e  t o  t h e  o t h e r  co-owner i s  

n o t  appropr ia te .  Of t h e  t h r e e  remedies w e  have suggested,  

an o r d e r  f o r  s a l e  under j u d i c i a l  p rocess  would then be the  

only  one a v a i l a b l e .  However, even t h a t  o r d e r  might a c t  

u n f a i r l y .  The market f o r  a p a r c e l  of  l and  may be depressed,  

o r  it may no t  respond t o  a s a l e  under j u d i c i a l  process .  I n  

t h e s e  c i rcumstances  one co-owner may b r i n g  proceedings f o r  

p a r t i t i o n  and s a l e  wi th  t h e  i n t e n t i o n  o f  buying t h e  o t h e r ' s  

sha re  cheaply a t  t h e  s a l e  under j u d i c i a l  p rocess ;  he i s  

most l i k e l y  t o  do s o  i f  he i s  i n  good f i n a n c i a l  cond i t i on  

and has  a s u b s t a n t i a l  i n t e r e s t  i n  t h e  land and i f  he knows 

t h a t  t h e  respondent  does n o t  have adequate  f i n a n c i a l  

resources .  Under such c i rcumstances  we do n o t  t h i n k  t h a t  

t h e  c o u r t  should have t o  c a r r y  through wi th  s a l e ;  it should 

have power t o  s t a y  t h e  proceedings.  

These remedies may a p p r o p r i a t e l y  be gran ted  e i t h e r  

by t h e  Supreme Court  o r  by t h e  D i s t r i c t  Court .  
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Recommendation #2 

( I )  T h a t  t h e  P a r t i t i o n  and S a l e  A c t  p r o v i d e  
t h r e e  ways  i n  wh ich  t h e  co -ownersh ip  may 
be t e r m i n a t e d :  

( i )  p a r t i t i o n  

( ii) s a t e  

(iii) s a t e  o f  t h e  i n t e r e s t  o f  one  o r  more 
o f  t h e  co-owners  i n  a t 2  o r  p a r t  o f  
t h e  l and  t o  one o r  more o f  t h e  o t h e r  
co-owners  who a r e  w i l l i n g  t o  purchase  
t h e  i n t e r e s t ,  s u c h  s a l e  t o  be  under  
t h e  d i r e c t i o n  o f  a  c o u r t ,  w h i c h  s h u t 2  
f i x  t h e  v a l u e  o f  t h e  i n t e r e s t  s o t d  and 
t h e  o t h e r  t e r m s  o f  t h e  s a t e .  

(2) T h a t  t h e  Supreme C o u r t  and t h e  D i s t r i c t  C o u r t  
have j u r i s d i c t i o n  t o  g r a n t  t h e  t h r e e  r e m e d i e s .  

[Draft Act, s. 2(l) (i) , 
(ii) and (iii)] 

Recommendation # 3  

T h a t  e x c e p t  a s  p r o v i d e d  e t s e w h e r e  i n  t h e s e  
recommendat ions  a  co-owner be  e n t i t z e d  a s  o f  
r i g h t  t o  t h e  t e r m i n a t i o n  o f  t h e  co -ownersh ip .  

[Draft Act, s .  2(1)1 

Recommendation # 4  

T h a t  t h e  c o u r t  have a  d i s c r e t i o n  a s  t o  t h e  
remedy o r  c o m b i n a t i o n  o f  r e m e d i e s  t o  b e  g r a n t e d  
upon a n  a p p t i c a t i o n  f o r  t e r m i n a t i o n  o f  co-  
o w n e r s h i p .  

IDraft Act, s. 2(1)] 



Recommendation # 5  

T h a t  i f  t h e  p r i c e  o f f e r e d  a t  a  s a l e  under  
o r d e r  f o r  s a l e  i s  l e s s  t h a n  t h e  f a i r  v a l u e  
o f  t h e  land and t h e  c o u r t  c o n s i d e r s  f u r t h e r  
e f f o r t s  t o  e f f e c t  s u c h  a  s a l e  unwarran t ed ,  t h e  
c o u r t  have power t o  

(1) r e f u s e  t o  approve  t h e  s a l e ,  and 

( 2 1  s t a y  t h e  p r o c e e d i n g s  from t i m e  t o  t i m e .  

[Dra f t  Act, s. 2 ( 3 ) ]  

I I 

THE MATRIMONIAL HOME 

The Acts of 1539 and 1540 provide t h a t  j o i n t  t e n a n t s ,  

t e n a n t s  i n  common, i nc lud ing  ho lde r s  o f  e s t a t e s  f o r  l i v e s  

and y e a r s  " s h a l l  and may" be compelled t o  make p a r t i t i o n .  

There a r e  ~ n g l i s h  c a s e s  which hold t h a t  t h e  words " s h a l l  

and may" a r e  t o  be cons t rued  impera t ive ly .  Following t h e  

passage of t h e s e  two Acts and before  t h e  passage of t h e  

P a r t i t i o n  Act,  1868, p a r t i t i o n  was a  m a t t e r  o f  r i g h t  and 

the  c o u r t  had no d i s c r e t i o n  t o  r e f u s e  p a r t i t i o n  o r  t o  o rde r  

s a l e  i n  l i e u  t h e r e o f .  ~ a r i n g  V. Nash (1813) ,  35 E.R.  214. 

We can convenient ly  begin our  d i scus s ion  of the 

Albe r t a  c a s e s  on p a r t i t i o n  wi th  Wikstrand & Mannix v. 

Cavanaugh &  illo on, [1936] 1 W.W.R. 113, which he ld  t h a t  

p a r t i t i o n  i s  a  m a t t e r  of  r i g h t  i n  t h e  province of Alber ta .  

I n  t h a t  ca se  M r .  J u s t i c e  Frank Ford s t a t e d  a t  pages 114-115: 

Apart  from such d i s c r e t i o n  a s  i s  given by t h e  
P a r t i t i o n  Act a s  t o  s a l e  i n  l i e u  of p a r t i t i o n ,  
a  decree  o r  judgment of p a r t i t i o n  i s  a  m a t t e r  
of  r i g h t  and n o t  dependent upon t h e  d i s c r e t i o n  
of t h e  c o u r t ,  excep t  where c e r t a i n  a c t s  may be 
r equ i r ed  t o  be performed a s  a  cond i t i on  precedent  
by t h e  d o c t r i n e  t h a t  he who seeks  e q u i t y  must do 



equ i ty .  For example, a  p a r t y  seeking 
p a r t i t i o n  may be r equ i r ed  t o  reimburse h i s  
co- tenants  f o r  h i s  s h a r e  of money expended 
f o r  t h e  b e n e f i t  of t h e  p rope r ty  .... The 
r i g h t  t o  p a r t i t i o n  may, however, be l i m i t e d ,  
modified o r  waived by agreement expressed  
o r  implied.  

I t  w i l l  be no ted  t h a t  i n  ~ i k s t r a n d  t h e  c o u r t  w a s  n o t  concerned 

wi th  a  matrimonial  home. 

There a r e ,  however, two r e c e n t  A lbe r t a  c a s e s  i n  which 

t h e  ques t ion  has a r i s e n :  i s  t h e r e  a  d i s c r e t i o n  i n  t h e  

c o u r t  t o  r e f u s e  e i t h e r  p a r t i t i o n  o r  s a l e  where t h e  p rope r ty  

i s  t h e  matrimonial  home? 

The f i r s t  c a s e  i s  Clark (Clarke)  v. Clarke,  [I9741 

1 W.W.R. 488, a f f i rmed 119741 5 W.W.R. 274. A t  page 278 of 

h i s  reasons  f o r  judgment M r .  J u s t i c e  Al len,  speaking f o r  t h e  

c o u r t ,  s a i d :  

The p r o p o s i t i o n  t h a t  because p a r t i t i o n  i s  
a  ma t t e r  of  r i g h t  s a l e  must be  ordered  when 
phys i ca l  d i v i s i o n  i s  imprac t i cab le  i s  one 
which I am not  prepared t o  accept .  I th ink  
it i s  c l e a r  enough from t h e  s e c t i o n  quoted 
t h a t  i n  such a  s i t u a t i o n  t h e  remedy of s a l e  
is  d i s c r e t i o n a r y  and t h e  c o u r t  i s  n o t  bound 
t o  make such an o r d e r  un le s s  ' it t h i n k s  f i t '  
o r  'sees good reason t o  the c o n t r a r y ' .  
Perhaps,  however, I am a ided  i n  a r r i v i n g  a t  
a  d e c i s i o n  on t h i s  p o i n t  by t h e  f a c t  t h a t  t h e  
a p p e l l a n t  d i d  no t  ask  f o r  p a r t i t i o n  i n  h i s  
o r i g i n a t i n g  n o t i c e .  

There i s  cons ide rab le  j u s t i f i c a t i o n  f o r  t h e  d e c i s i o n  

on t h e  ground t h a t  t h e  husband had n o t  claimed a  p a r t i t i o n  

i n  h i s  o r i g i n a t i n g  n o t i c e ,  a  p o i n t  noted i n  t h e  d e c i s i o n  of 

M r .  J u s t i c e  Allen.  A s i m i l a r  ques t ion  had a r i s e n  e a r l i e r  

i n  a t  l e a s t  two Engl i sh  ca ses  and i n  both  of t hose  c a s e s  t h e  
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a p p l i c a t i o n  was amended t o  i nc lude  a  c la im f o r  p a r t i t i o n  t o  

e l i m i n a t e  any q u e s t i o n  of t h e  c o u r t ' s  j u r i s d i c t i o n .  However, 

t h e  e a r l i e r  ca ses  had a l l  concluded t h a t  p a r t i t i o n  was a  

ma t t e r  of  r i g h t  no ma t t e r  how i m p r a c t i c a l  t h e  p h y s i c a l  

p a r t i t i o n  might be. The P a r t i t i o n  Act,  1868, was passed 

s p e c i f i c a l l y  t o  provide t h e  c o u r t s  wi th  t h e  a l t e r n a t i v e  

remedy of s a l e  i n  those  c a s e s  where p h y s i c a l  p a r t i t i o n  was 

i m p r a c t i c a l .  

I n  t h e  ca se  of R e  Kornacki and Kornacki (19761, 58 

D.L.R. (3d) 159 t h e r e  was an  a p p l i c a t i o n  f o r  p a r t i t i o n  o r  

s a l e  of t h e  matrimonial  home. M r .  J u s t i c e  Moir speaking 

f o r  t h e  Appel la te  Div is ion  dec l a red ,  wi thout  c i t i n g  

a u t h o r i t i e s ,  t h a t  t he  c o u r t s  of  A lbe r t a  have a  d i s c r e t i o n  

t o  r e f u s e  bo th  p a r t i t i o n  and s a l e .  I n  t h i s  c a s e ,  u n l i k e  

Clarke ,  bo th  remedies were claimed, and t h e  r e s u l t  i s  

unequivocal .  So f a r  a s  t h e  A lbe r t a  c o u r t s  a r e  concerned, 

no twi ths tanding  Wikstrand, t h e r e  i s  i n  t h e  c a s e  of a  

matrimonial  home a  d i s c r e t i o n  t o  r e f u s e  e i t h e r  p a r t i t i o n  o r  

s a l e ,  t h e  purpose being t o  permit  t h e  w i fe  o r  former wi fe  

t o  remain i n  t h e  home. 

I n  most of t h e  o t h e r  common law provinces  o f  Canada 

t h e  c o u r t s  have a  d i s c r e t i o n  under t h e  r e s p e c t i v e  s t a t u t e s  

of  p a r t i t i o n  t o  r e f u s e  t h e  remedy. However, t h e  r e c e n t  

ca ses  from Manitoba, B r i t i s h  Columbia, and Ontar io  d e a l i n g  

wi th  p a r t i t i o n  o r  s a l e  of  t h e  matrimonial  home makes it 

c l e a r  t h a t  t h e r e  remains a  prima f a c i e  r i g h t  t o  p a r t i t i o n  o r  

s a l e .  For t h e  a p p l i c a t i o n  t o  be r e j e c t e d  t h e  respondent 

must show t h a t  the o r d e r  app l i ed  f o r  would be oppress ive  

o r  vexa t ious ,  and must involve  more than m e r e  inconvenience.  

The p r i n c i p l e s  on which t h e  c o u r t s  e x e r c i s e  t h e i r  d i s c r e t i o n  

t o  a l low o r  r e f u s e  p a r t i t i o n  a r e  s i m i l a r  i n  a l l  t h r e e  

provinces.  
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A r e c e n t  ca se  i n  t h e  Supreme Court  of  B r i t i s h  

Columbia, Fernandes v.  Fernandes, [I9761 3 W.W.R. 510, 

holds  t h a t  t he  hardsh ip  t o  t h e  spouse r e s i s t i n g  p a r t i t i o n  

o r  s a l e  should be given more weight t han  it has  been i n  t h e  

p a s t  and t h a t  t h e  tes t  should be one of r e l a t i v e  hardship .  

I n  t h a t  ca se  t h e  c o u r t  made an o r d e r  f o r  s a l e  over  t h e  

o b j e c t i o n  of t h e  former wi fe ,  b u t  on ly  a f t e r  having decided 

t o  award h e r  a  lump sum by way of maintenance. 

W e  r ecognize  t h a t  t h e r e  a r e  some s p e c i a l  problems 

r e l a t i n g  t o  t h e  matrimonial  home. I t  appears  t o  us  t h a t  

t hose  problems a r i s e  because t h e r e  i s  o f t e n  a  need t o  keep 

t h e  home a v a i l a b l e  f o r  t h e  s h e l t e r  of one spouse,  u s u a l l y  

a  spouse who is  c a r i n g  f o r  young ch i ld ren .  I n  our  

Matrimonial Proper ty  Report w e  accord ing ly  recommended t n e  

enactment o f  a  Matrimonial Home Possess ion  Act (Appendix 

I V )  under which t h e  c o u r t  would have a  d i s c r e t i o n a r y  power 

t o  g r a n t  a  spouse possess ion  of a  "homestead" a s  de f ined  

i n  t h e  Dower Act. By t h e  p rov i s ions  of t h a t  proposed Act 

t h e  possess ion  o r d e r  would cont inue  i n  f o r c e  no twi ths tanding  

any p a r t i t i o n ,  s a l e  o r  d i s p o s i t i o n  o f  t h e  p rope r ty  n o t  

consented t o  by t h e  spouse who app l i ed  f o r  t h e  possess ion  

o rde r .  W e  t h ink  t h a t  t h a t  p roposa l  would do much t o  provide 

f o r  t h e  s p e c i a l  problem of t he  matrimonial  home and urge t h a t  

t h e  proposed ~ a t r i m o n i a l  Home Possess ion Act be enac ted .  We 

t h i n k ,  however, t h a t  t h e  c o u r t  should have power t o  s t a y  

proceedings under t h e  proposed P a r t i t i o n  and S a l e  Act i f  

t h e r e  i s  an a p p l i c a t i o n  pending o r  o rde r  ou t s t and ing  under 

t h e  proposed Matrimonial Home Possess ion Act. Phys ica l  

p a r t i t i o n  w i l l  o f t e n  be i n a p p r o p r i a t e  f o r  a  matr imonial  home, 

and an adverse  and o v e r r i d i n g  r i g h t  of  possess ion  f o r  an 

inde t e rmina t e  pe r iod  i s  l i k e l y  t o  make s a l e  i n a p p r o p r i a t e  

a s  w e l l .  



Recommendation #6 

T h a t  where  a  homestead i s  t h e  s u b j e c t  m a t t e r  
o f  an a p p l i c a t i o n  under  t h e  proposed  A c t  t h e  
c o u r t  have t h e  power t o  make an  o r d e r  s t a y i n g  
p r o c e e d i n g s  pending  an  a p p l i c a t i o n  under  t h e  
Ma t r imon ia l  Home P o s s e s s i o n  A c t  o r  w h i l e  an 
o r d e r  under  t h a t  A c t  r ema ins  i n  f o r c e .  

[Dra f t  Act,  s. 51 

A second q u e s t i o n  t h a t  has a r i s e n  i n  A lbe r t a  i n  

connect ion wi th  p a r t i t i o n  and t h e  matrimonial  home i s  

whether p a r t i t i o n  o r  s a l e  is a  d i s p o s i t i o n  under The Dower 

Act. A number of c a s e s  have considered t h i s  ques t ion .  

The f i r s t  i s  I n  r e  P a r t i t i o n  Act 1868, and Rule 4 7 4  

Robertson v. Robertson (1951) ,  1 W.W.R. 183, a  d e c i s i o n  

of M r .  J u s t i c e  Egber t .  I n  t h a t  ca se  t h e  i s s u e  was r a i s e d  

whether, i f  t h e  land  i s  a  homestead wi th in  t h e  meaning of 

The Dower Act, 1948 (now R.S.A. 1970, c. 1 1 4 ) ,  t h e  r i g h t  t o  

p a r t i t i o n  o r  s a l e  i s  l o s t  i f  t h e  a p p l i c a n t  f a i l s  t o  acqu i r e  

t h e  consen t  of h i s  spouse,  t h e  o t h e r  co-owner. H i s  

Lordship he ld  t h a t  t h e  r i g h t  t o  p a r t i t i o n  o r  s a l e  was l o s t ,  

c i t i n g  wi th  approval  t h e  d e c i s i o n  of t h e  Manitoba Court  of 

Appeal i n  W i m m e r  v.  Wimmer, 119471 2 W.W.R. 2 4 9  where it 

was h e l d  t h a t  t h e  p rope r ty  was a  "homestead" under t h e  

Manitoba Dower Act and t h a t  t h e  p l a i n t i f f  was n o t  e n t i t l e d  

t o  p a r t i t i o n  wi thout  t h e  consen t  of h i s  wife.  

There have been two cases  subsequent t o  t h e  Robertson 

case  d e a l i n g  w i t h  t h e  same i s s u e .  These ca ses  a r e  McWilliam 

v. iYcWilliam & P r u d e n t i a l  Insurance Company of America (1960),  

31 W.W.R.  480, a f f i rmed  (19611, 34 W.W.R. 476 and Wagner v. 

Wagner ( 1 9 7 0 ) ,  73 W.W.R. 474. 

I n  t h e  McWilliam c a s e ,  i n  t h e  A lbe r t a  Supreme Court ,  



1 4  

Smith J. (as  he  then was) exp res s ly  d i sagreed  w i t h  t h e  

Robertson c a s e  and he ld  t h a t  a  s a l e  under t h e  P a r t i t i o n  

Act was n o t  a " d i s p o s i t i o n '  w i th in  The Dower Act, and 

t h e r e f o r e  t h e  consen t  of  t h e  spouse was n o t  r equ i r ed  on a 

p a r t i t i o n  a p p l i c a t i o n .  A l t e r n a t i v e l y ,  he he ld  t h a t  even 

i f  i t w e r e  a " d i s p o s i t i o n , "  he was prepared t o  d i spense  wi th  

t h e  husband's consen t  t o  t h e  " d i s p o s i t i o n . "  I n  t h e  

Appel la te  ~ i v i s i o n ,  t h e  c o u r t  r e fused  t o  cons ide r  t h e  

c o r r e c t n e s s  of t h e  Robertson case:  Johnson J . A .  s t a t e d  a t  

page 4 7 7  : 

I t  is unnecessary t o  cons ide r  t h e  c o r r e c t -  
ne s s  of  t h a t  dec i s ion ,  f o r  i n  t h i s  ca se ,  
u n l i k e  t h e  Robertson one, t h e r e  was be fo re  
t h e  c o u r t  an  a p p l i c a t i o n  t o  d i spense  wi th  
t h e  o t h e r  spouse ' s  consen t  t o  p a r t i t i o n .  
The l ea rned  t r i a l  judge ordered  t h a t  t h e  
a p p e l l a n t ' s  consent  be dispensed with.  The 
Dower Act provides  t h a t  consent  may be 
dispensed wi th  ' i f  a  marr ied person and h i s  
spouse a r e  l i v i n g  a p a r t '  (s. 1 1 [ 1 ] a ) ,  and 
t h e  evidence was t h a t  t h e s e  p a r t i e s  had n o t  
l i v e d  t o g e t h e r  s i n c e  1956. 

I n  t h e  Wagner ca se ,  M r .  J u s t i c e  Kirby agreed w i t h  

t h e  view of Smith J. t h a t  a  s a l e  of land pursuant  t o  t h e  

P a r t i t i o n  Act, 1868, was n o t  a ' d i s p o s i t i o n '  w i t h i n  t h e  

meaning of t h e  word used i n  The Dower Act. 

We a r e  n o t  s a t i s f i e d  t h a t  The Dower Act was in tended 

t o  apply t o  p rope r ty  owned j o i n t l y  o r  i n  common by husband 

and wi fe ,  b u t  t h e r e  i s  a widely he ld  view t h a t  it does s o  

by v i r t u e  of s e c t i o n  2 6 ( 2 )  which provides:  

Where a marr ied person and h i s  spouse a r e  
j o i n t  t e n a n t s  o r  t e n a n t s  i n  common i n  land ,  
t h e  execut ion  of a d i s p o s i t i o n  by them c o n s t i -  
t u t e s  a consen t  by each of them t o  t h e  r e l e a s e  
of t h e i r  dower r i g h t s  and no acknowledgement 
under t h i s  Act i s  r equ i r ed  from e i t h e r  of  them 
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We do n o t  t h i n k  t h a t  our  proposed Act should provide a way 

t o  avoid t h e  p rov i s ions  of ano ther  s t a t u t e ,  The Dower Act,  

which i s  p a r t  of t h e  law of Alber ta .  Furthermore,  it i s  n o t  

w i t h i n  t h e  scope of t h i s  p r o j e c t  t o  examine The Dower Act 

t o  s e e  whether it should be reformed o r  repea led .  However, 

we th ink  t h a t  t he  b e s t  approach, pending a re-examination 

of The Dower Act,  i s  t o  a l low proceedings t o  be brought f o r  

t e rmina t ion  of co-ownership of a homestead under t h e  

proposed Act, b u t  t o  provide t h a t  i n  those  proceedings t h e  

c o u r t  should have power t o  award compensation equ iva l en t  t o  

t h a t  which each spouse would have rece ived  i f  t h e  consen t  

of  t h a t  spouse had been dispensed w i t h  under The Dower Act. 

Such a p rov i s ion  i s  unnecessary where t h e  i n t e r e s t s  a r e  

equa l .  

The fo l lowing  recommendations g ive  e f f e c t  t o  t h a t  

view. 

Recommendation #7 

T h a t  t h e  p r o p o s e d  A c t  d e c l a r e  t h a t  a n  o r d e r  
u n d e r  t h e  p r o p o s e d  A c t  i s  n o t  a  d i s p o s i t i o n  
u n d e r  The  Dower A c t .  

[Draf t  Act,  s. 4 ( 1 ) ]  

Recommendation # 8  

T h a t  upon c o - o w n e r s h i p  b e i n g  t e r m i n a t e d  
u n d e r  t h e  p r o p o s e d  A c t ,  t h e  l a n d  c e a s e  
t o  b e  a  h o m e s t e a d .  

[Dra f t  Act, s. 4 ( 2 )  1 

Recommendation #9  

T h a t  where  t h e  i n t e r e s t s  o f  t h e  s p o u s e s  i n  
t h e  h o m e s t e a d  a r e  u n e q u a l ,  t h e  c o u r t  h a v e  



power t o  d i r e c t  compensa t ion  b y  s e t - o f f  
o r  o t h e r w i s e  f o r  t h e  r i g h t s  o f  each  co-  
owner under  The Dower A c t .  

[Dra f t  A c t ,  s .  4 ( 3 ) 1  

Recommendation #10  

T h a t  t h e  compensa t ion  be  i n  t h e  amount t h a t  
t h e  co-owner would have r e c e i v e d  upon an  
a p p l i c a t i o n  under  The Dower A c t  f o r  an  o r d e r  
d i s p e n s i n g  w i t h  t h e  c o n s e n t  o f  t h e  co-owner 
t o  a  d i s p o s i t i o n  o f  t h e  l and .  

[Dra f t  A c t ,  s. 4 ( 4 ) 1  

R I G H T  TO PARTITION I N  SPECIAL CASES 

1. P a r t n e r s h i p  

Sec t ion  24 of The P a r t n e r s h i p  A c t ,  R.S.A. 1970, 

c .  271 provides :  

Where land  o r  an i n t e r e s t  i n  land becomes 
p a r t n e r s h i p  p rope r ty ,  it s h a l l ,  un l e s s  
t h e  con t r a ry  i n t e n t i o n  appears ,  be t r e a t e d  
a s  between t h e  p a r t n e r s ,  i nc lud ing  t h e  
r e p r e s e n t a t i v e s  of a deceased p a r t n e r ,  a s  
pe r sona l  o r  moveable p rope r ty  and n o t  a s  
r e a l  p rope r ty .  

The Appel la te  ~ i v i s i o n  of t h e  Supreme Court  of  A lbe r t a  

i n  t h e  r e c e n t  unrepor ted c a s e  of Nugent S a l e s  and Se rv i ce  

Limited v. Consol idated Ad A s t r a  Mineral  Ltd . ,  and A l l i e d  

I n v e s t o r s  Syndicate  Limited,  Appeal 10365, December 31, 1975, 

h e l d  tha t ,  i n  t h e  absence of agreement between t h e  p a r t n e r s ,  

r e a l  p rope r ty  must be s o l d  i n  t he  p a r t n e r s h i p  proceedings and 

cannot  be p a r t i t i o n e d  o r  s o l d  i n  proceedings  under t h e  P a r t i t i o n  



Acts.  We th ink  t h a t  p a r t n e r s h i p  p rope r ty  is b e s t  d e a l t  

w i th  under t h e  law o f  p a r t n e r s h i p  s o  t h a t  t h e  whole 

p a r t n e r s h i p  r e l a t i o n  can be taken i n t o  cons ide ra t ion ;  i n  

view of t h e  Nugent ca se ,  p a r t n e r s h i p  proper ty  w i l l  be 

excluded from t h e  proposed P a r t i t i o n  and S a l e  Act wi thout  

exp res s  r e f e r e n c e ,  and w e  accord ing ly  do n o t  f i n d  i t  

necessary  t o  make a  s p e c i f i c  recommendation t o  exclude it. 

2.  Tenancy by the  E n t i r e t i e s  

Sec t ion  6 of  The Transfe r  and Descent of Land Act, 

R.S.A. 1970, c. 368, contemplates t h e  p o s s i b i l i t y  of  

c r e a t i n g  a  tenancy by t h e  e n t i r e t i e s .  The remedy of 

p a r t i t i o n  i s  n o t  a v a i l a b l e  whi le  such a tenancy cont inues .  

A tenancy by t h e  e n t i r e t i e s  i s  an anomaly t h a t  has  

come down from t h e  time when husband and wi fe  w e r e  con- 

s i d e r e d  a s  one. Rather than make s p e c i a l  p rov i s ion  i n  t h e  

proposed Act f o r  a  form of tenancy which does n o t  s o  f a r  

a s  w e  know e x i s t  i n  A lbe r t a ,  and which i s  n o t  necessary  o r  

d e s i r a b l e ,  we  recommend t h a t  tenancy by t h e  e n t i r e t i e s  be 

abo l i shed .  

Recommendation #11 

T h a t  The T r a n s f e r  and Descen t  o f  Land A c t  
be  amended t o  a b o l i s h  t e n a n c i e s  by t h e  
e n t i r e  t i e s .  

3 .  Cont rac t  between Co-owners 

There i s  a u t h o r i t y  f o r  t h e  p ropos i t i on  t h a t  under t h e  

e x i s t i n g  law a-co-owner can c o n t r a c t  o u t  of t h e  r i g h t  t o  

apply f o r  p a r t i t i o n  and s a l e .  W e  t h i n k ,  however, though n o t  

unanimously, t h a t  t h e r e  can be ca ses  of man i f e s t  hardsh ip  i n  - 
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which one co-owner's s t a t u t o r y  r i g h t  t o  have t h e  co-owner- 

s h i p  te rmina ted  should o v e r r i d e  another  co-owner's c o n t r a c t u a l  

r i g h t  t o  have it cont inued.  I n  such cases  the c o u r t  should 

have t h e  power t o  make an o r d e r  f o r  p a r t i t i o n  o r  s a l e  not-  

wi ths tanding  a c o n t r a c t .  

Recommendation #12 

T h a t  i f  c o n t i n u a n c e  o f  a  co -ownersh ip  would 
cause  undue h a r d s h i p  t o  a  co-owner,  t h e  c o u r t  
have power t o  make an o r d e r  t e r m i n a t i n g  t h e  
co -ownersh ip  n o t w i t h s t a n d i n g  any c o n t r a c t .  

 raft Act, s. 91 

4. B e n e f i c i a r i e s  of a T r u s t  

Our view i s  t h a t  p a r t i t i o n  should n o t  be a v a i l a b l e  

t o  t h e  b e n e f i c i a r i e s  of a t r u s t .  I f  they a r e  e n t i t l e d  t o  

t e rmina t e  t h e  t r u s t  they can acqu i r e  l e g a l  t i t l e ,  and i f  

they a r e  n o t , t h e  t r u s t  p roper ty  should be d e a l t  w i th  under 

t h e  law of t r u s t s  and n o t  under t h e  law of p a r t i t i o n .  We 

have a l s o  considered whether t r u s t e e s  holding i n  t r u s t  f o r  

common b e n e f i c i a r i e s  should have t h e  power t o  p a r t i t i o n  

amongst themselves,and see no reason  why they  should.  

Recommendation #13 

T h a t  e q u i t a b l e  e s t a t e s  n o t  be  made s u b j e c t  t o  
t h e  proposed  A c t  and t h a t  co-owners  h o l d i n g  i n  
t r u s t  f o r  common b e n e f i c i a r i e s  have no r i g h t  t o  
a p p l y  f o r  t e r m i n a t i o n  o f  co -ownersh ip  a s  amongst  
themse  Zves .  

 r raft Act, s. 1(2)] 

5. The Planning Act 

Sec t ion  3b of The Planning Amendment Act 1976 a s  amended 
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by S.A. 1976, c. 4 4 ,  p rov ides  t h a t  p lanning approval  is 

r e q u i r e d  be fo re  an o rde r  o r  judgment d i v i d i n g  a p a r c e l  o r  

t r a n s f e r r i n g  an e s t a t e  o r  i n t e r e s t  i n  p a r t  o f  a p a r c e l  can 

be r e g i s t e r e d  under The Land T i t l e s  Act. The s e c t i o n  

appears  t o  be broad enough t o  cover an o r d e r  f o r  p a r t i t i o n ;  

and, indeed,  it has  been he ld  t h a t  The Planning Act d i d  s o  

even be fo re  t h e  amendment: Wensel v. Wensel, [I9771 1 W.W.R. 

32 (App. Div. . 
The need f o r  p lanning approval  r a i s e s  mechanical 

d i f f i c u l t i e s .  A co-owner may be met on a p a r t i t i o n  appl ica -  

t i o n  by an argument based on t h e  l a c k  of  planning approval .  

On t h e  o t h e r  hand, he may n o t  want t o  apply f o r  p lanning 

approval  u n t i l  he knows whether t h e  c o u r t  w i l l  g r a n t  

p a r t i t i o n .  To provide f l e x i b i l i t y  t he  c o u r t  should have t h e  

power t o  s t a y  p a r t i t i o n  proceedings pending planning 

approval  o r  t o  make a p a r t i t i o n  o rde r  c o n d i t i o n a l  upon 

p lanning  approval .  

Recommendation #14  

T h a t  where t h e  a p p l i c a n t  s e e k s  an o r d e r  f o r  
p a r t i t i o n  t h e  c o u r t  have power t o  

( i )  s t a y  p r o c e e d i n g s  u n t i l  s u b d i v i s i o n  
a p p r o v a l  under  The P lann ing  A c t  i s  
o b t a i n e d ;  o r  

( i i l  make t h e  o r d e r  f o r  p a r t i t i o n  c o n d i -  
t i o n a l  upon s u b d i v i s i o n  a p p r o v a l .  

[Dra f t  Act,  s. 8 ( 1 ) ]  

IV 

WHO MAY DEMAND PARTITION 

A s  noted above, a t  common l a w  on ly  t h e  very  l i m i t e d  
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c l a s s  of  co-owners known a s  co-parceners had a l e g a l  r i g h t  

t o  demand p a r t i t i o n .  I t  was n o t  u n t i l  t h e  Acts of  1539 and 

1540 t h a t  t h e  r i g h t  t o  proceed a t  law f o r  p a r t i t i o n  was 

extended t o  j o i n t  t e n a n t s ,  t e n a n t s  i n  common, and ho lde r s  

of  p a r t i c u l a r  e s t a t e s  f o r  l i f e  and f o r  yea r s .  

A fundamental requirement  of  a p a r t y  seek ing  p a r t i -  

t i o n  i s  t h a t  he  have an e s t a t e  i n  possess ion- - tha t  i s ,  an 

e s t a t e  by v i r t u e  of which he  i s  e n t i t l e d  t o  enjoy t h e  

p r e s e n t  r e n t s  o r  possess ion  of t h e  property.  Evans v. 

Bagshaw (1870) ,  5 L.R. Ch. App. 340. 

From this r u l e  it fo l lows  t h a t  an a p p l i c a n t  who has 

a s imple  charge on land ,  such a s  a judgment c r e d i t o r  of  one 

co-owner who has r e g i s t e r e d  h i s  judgment i n  a l and  t i t l e s  

o f f i c e ,  i s  n o t ,  wi thout  more, e n t i t l e d  t o  possess ion  and i s  

t h e r e f o r e  n o t  e n t i t l e d  t o  main ta in  an a c t i o n  f o r  p a r t i t i o n .  

The judgment c r e d i t o r  may, however, o b t a i n  t h e  s a l e  of t h e  

judgment d e b t o r ' s  i n t e r e s t  i n  t h e  land  and t h e  purchaser  

of  t h a t  i n t e r e s t  may b r i n g  p a r t i t i o n  proceedings.  W e  do 

n o t  s e e  any need f o r  change. 

1. Lessors  and Lessees 

By t h e  Act of 1540 t h e  r i g h t  t o  p a r t i t i o n  was 

extended t o  lessees. However, whi le  t h e r e  is  a u t h o r i t y  f o r  

t h e  p r o p o s i t i o n  t h a t  a lessee may have p a r t i t i o n  a g a i n s t  a 

co-owner of t h e  land o t h e r  than  h i s  l e s s o r ,  t h e  p a r t i t i o n  

only  b inds  dur ing  t h e  t e r m  o f  h i s  l e a s e .  W e  do n o t  see 

any j u s t i f i c a t i o n  f o r  a l e s s e e  of an undivided s h a r e  having 

t h e  r i g h t  t o  c la im p a r t i t i o n  o r  s a l e  a g a i n s t  an owner. 

F u r t h e r ,  it may be inconvenient  t o  t h e  owner t o  have a 

p a r t i t i o n  made a g a i n s t  him f o r  a t e r m ,  whether c e r t a i n  o r  

u n c e r t a i n ,  and it would n o t  be app rop r i a t e  t o  g i v e  a 

l e s s e e  t h e  remedy of s a l e .  



2.  Mortgagors and Mortgaqees 

(1 ) Mortgagors 

The r i g h t  of a co-owner who has mortgaged h i s  s h a r e  

t o  seek p a r t i t i o n  a g a i n s t  ano ther  co-owner is determined 

p r i m a r i l y  by whether t h e  mortgagee holds  a mortgage on t h e  

whole e s t a t e  o r  simply on an undivided share .  

I f  t h e  mortgage i s  on t h e  whole e s t a t e  then a 

p a r t i t i o n  o r  s a l e  of  t h e  land cannot diminish o r  a f f e c t  t h e  

mortgagee 's  r i g h t s  and p a r t i t i o n  o r  s a l e  may be had by t h e  

owners of  t h e  land.  Where t h e  mortgage a t t a c h e s  t o  an 

undivided s h a r e  however, t h e  g e n e r a l  r u l e  e s t a b l i s h e d  by t h e  

Engl i sh  a u t h o r i t i e s  i s  t h a t  t h e  mortgagor may n o t  seek 

p a r t i t i o n  a g a i n s t  h i s  co-owner wi thout  t h e  mortgagee's  

consent .  The r u l e  has been r a t i o n a l i z e d  on two bases ,  

(1) t h a t  it i s  wrong t h a t  t h e  c h a r a c t e r  of t h e  p rope r ty  

s u b j e c t  t o  t h e  mortgage should be a l t e r e d  t o  t h e  p r e j u d i c e  

of t h e  s e c u r i t y ;  and ( 2 )  t h a t  he who seeks  p a r t i t i o n  

m n ~ t b r i n g  t h e  l e g a l  e s t a t e  be fo re  t h e  c o u r t  f o r  t h e  b e n e f i t  

and p r o t e c t i o n  of h i s  co- tenants  whom he  seeks  t o  bind. The 

second b a s i s  does n o t  apply i f ,  a s  i n  t h e  ca se  of an 

Albe r t a  Land T i t l e s  Act mortgage, t h e  l e g a l  e s t a t e  does n o t  

p a s s  t o  t h e  mortgagee, bu t  the a u t h o r i t i e s  would presumably 

o therwise  apply i n  Alber ta .  W e  w i l l  make recommendations 

which w i l l  a l low a co-owner who has  mortgaged h i s  s h a r e  

t o  apply f o r  t e rmina t ion  of t h e  co-ownership and which w i l l  

p r o t e c t  t h e  mortgage. 

( 2 )  Mortgagees 

There i s  some a u t h o r i t y  t h a t  a mortgagee of t h e  

whole, o r  of an undivided share  on ly ,  has t h e  r i g h t  t o  

c la im p a r t i t i o n  a l though t h i s  is  n o t  e n t i r e l y  f r e e  of doubt. 
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The b e t t e r  r u l e  would s e e m  t o  be t h a t  a  mortgagee who has  

n o t  p e r f e c t e d  h i s  t i t l e  by f o r e c l o s u r e  o r  o therwise  i s  n o t  

e n t i t l e d  t o  an o rde r  f o r  s a l e  o r  p a r t i t i o n  and we recommend 

accord ing ly .  

3 .  Our Proposa ls  

(1) Co-owners o f  Freehold E s t a t e s  

J o i n t  t e n a n t s  and t e n a n t s  i n  common of land should 

have t h e  r i g h t  t o  t e rmina te  t h e i r  co-ownership by us ing  

t h e  machinery of t h e  proposed Act. The most convenient  

and p r e c i s e  ph ra se  t o  d e s c r i b e  t h e m  i s  " j o i n t  t e n a n t s  o r  

t e n a n t s  i n  commmon l e g a l l y  e n t i t l e d  t o  a f r eeho ld  e s t a t e  

i n  land." That w i l l  i nc lude  j o i n t  t e n a n t s  o r  t e n a n t s  i n  

common e n t i t l e d  t o  an e s t a t e  f o r  t h e i r  j o i n t  l i v e s  o r  f o r  

t h e  l i f e  of  ano ther  person though such t enanc ie s  a r e  r a r e .  

W e  t h ink  t h a t  it should be made c l e a r  t h a t  co-owners of  a 

r e v e r s i o n  can te rmina te  t h e  co-ownership even i f  a l l  o r  p a r t  

of t h e  e s t a t e  i s  l ea sed ,  b u t  w e  would exclude o t h e r  f u t u r e  

i n t e r e s t s .  W e  have a l r eady  s a i d  t h a t  co-owners of  a 

b e n e f i c i a l  e s t a t e  should n o t  be a b l e  t o  t a k e  proceedings  f o r  

t e rmina t ion  of co-ownership, nor  should t r u s t e e s  ho ld ing  i n  

t r u s t  f o r  common b e n e f i c i a r i e s .  

(2 )  Co-owner? of Leasehold E s t a t e s  and 
P r o f i t s  a  Prendre 

(a)  Right  t o  Termination of Co-ownership 

The arguments i n  suppor t  of  a p rov i s ion  f o r  termina- 

t i o n  of co-ownership of a f r eeho ld  e s t a t e  suppor t  a  p rov i s ion  

f o r  t e rmina t ion  of co-ownership of a l ea seho ld  e s t a t e  a s  

w e l l ,  p a r t i c u l a r l y  i f  t h e  l e a s e  i s  f o r  a long term. The 

arguments a l s o  apply t o  a p r o f i t  & prendre  he ld  by co-owners, 
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t h e  most important  example of which i n  A lbe r t a  i s  t h e  

minera l  " l e a s e .  " W e  recommend accordingly.  

(b )  P r o t e c t i o n  of Lessor  o r  Grantor 

A l e s s o r ,  o r  a  g r a n t o r  of  a  p r o f i t  2 prendre ,  

may have r e se rved  r i g h t s  which a r e  i n c o n s i s t e n t  w i t h  

t e rmina t ion  of t h e  co-ownership of t h e  l e a s e  o r  p r o f i t ,  

and we do n o t  t h ink  t h a t  t h e  co-owners of  t h e  l e a s e  o r  

p r o f i t  should have an untrammelled r i g h t  t o  t e rmina te .  W e  

t h ink  t h a t  it should be l e f t  t o  t h e  c o u r t  t o  dec ide  whether 

i n  any p a r t i c u l a r  c a s e  te rmina t ion  would unduly p r e j u d i c e  

t h e  l e s s o r  o r  g ran to r .  

(c)  P r o t e c t i o n  of Co-owners 

I f  a  l easehold  e s t a t e  o r  p r o f i t  p rendre  i s  d iv ided  

between t h e  co-owners, t h e  i n t e r e s t s  of  each a r e  l i k e l y  t o  

r e q u i r e  t h a t  s t e p s  be t-aken t o  ensure  t h a t  payment of r e n t s  

and r o y a l t i e s  be made and o t h e r  covenants performed s o  

t h a t  t h e  l e a s e  o r  p r o f i t  i s  n o t  terminated f o r  d e f a u l t .  I t  

i s  n o t  p o s s i b l e  t o  p r e s c r i b e  i n  advance t h e  s t e p s  which 

should be taken i n  a  p a r t i c u l a r  c a s e ,  and w e  t h ink  t h a t  t h e  

b e s t  t h i n g  t o  do i s  t o  g i v e  t h e  c o u r t  power t o  impose what- 

eve r  terms and cond i t i ons  a r e  n e c e s s a r y t o  ensure  t h a t  t h e  

o b l i g a t i o n s  under t h e  l e a s e  o r  p r o f i t  a r e  performed. 

( 3 )  Holders of Encumbrances 

I t  i s  necessary  t o  cons ider  t h e  p o s i t i o n  of t he  

ho lde r  of  an encumbrance o r  i n t e r e s t  a f f e c t i n g  land t h a t  i s  

co-owned. By "encumbrance" w e  mean any charge on o r  c la im 

a g a i n s t  l and  c r e a t e d  o r  e f f e c t e d  f o r  any purpose whatever,  

and appear ing on t h e  t i t l e  o r  i n  t h e  gene ra l  r e g i s t e r  

i n c l u s i v e  of easements,  r e s t r i c t i v e  covenants ,  p r o f i t s  
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2 prendre ,  l e a s e s ,  mortgages, b u i l d e r s '  l i e n s ,  and execu- 

t i o n s  a g a i n s t  l ands .  I f  t h e  encumbrance a f f e c t s  t h e  s h a r e s  

o f  a l l  t h e  co-owners t h e  ho lde r  should no t  be  involved i n  

t h e  proceedings f o r  t e rmina t ion  of t h e  co-ownership; t h e  

encumbrance would simply be c a r r i e d  forward a f t e r  t h e  

p a r t i t i o n  o r  s a l e  and would n o t  be a f f e c t e d  by it. I f  t h e  

encumbrance does n o t  a f f e c t  a l l  t h e  s h a r e s  t h e r e  i s  a 

q u e s t i o n  whether o r  n o t  it should be c a r r i e d  forward. We 

th ink  t h a t  i n  t h e  c a s e  of phys i ca l  p a r t i t i o n  it should be 

c a r r i e d  forward on t h e  t i t l e  t o  t h e  p rope r ty  r ece ived  by 

t h e  co-owner o r  co-owners whose sha re s  were s u b j e c t  t o  it 

and t h a t  it should be discharged from o t h e r  sha re s ;  t h a t  

i n  t h e  c a s e  of an o rde r  f o r  s a l e  of  t h e  land it should be 

d i scharged  and t h a t  t h e  ho lder  should have a c la im f o r  i t s  

va lue  a g a i n s t  t h e  p o r t i o n  of t h e  s a l e  proceeds which w i l l  

go t o  t h o s e  co-owners whose sha re s  were a f f e c t e d  by it; and 

t h a t  i f  t h e  i n t e r e s t  a f f e c t e d  by it is ordered  t o  be s o l d  

t o  o t h e r  co-owners it should be discharged from t h e  land and 

t h e  holder  should have a c la im a g a i n s t  t h e  s a l e  proceeds.  

While t h e  ho lde r  of  t h e  encumbrance w i l l  obviously  be 

a f f e c t e d  by these  proposa ls  we th ink  t h a t  he w i l l  be  

adequa te ly  p r o t e c t e d  and w e  t h ink  t h a t  he should be aware 

when he acqu i r e s  t h e  encumbrance o r  i n t e r e s t  t h a t  t h e r e  a r e  

disadvantages  i n  n o t  d e a l i n g  wi th  a l l  co-owners. 

( 4  ) Recommendations 

Our recommendations a s  t o  who should be e n t i t l e d  t o  

apply f o r  t e rmina t ion  of co-ownership a r e  t h e r e f o r e  a s  

fol lows:  

Recommendation #15 

T h a t  w i t h  t h e  e x c e p t i o n  o f  co-owners  o f  a  
f u t u r e  e s t a t e  o r  i n t e r e s t  i n  l a n d ,  and o f  co-  
owners  h o l d i n g  i n  t r u s t  f o r  common b e n e f i c i a r i e s ,  



j o i n t  t e n a n t s  and t e n a n t s  i n  common ZegaZZy 
e n t i t l e d  t o  one o f  t h e  foZZowing e s t a t e s  o r  
i n t e r e s t s  i n  land  be e n t i t l e d  t o  appZy under  t h e  
proposed  A c t  f o r  t e r m i n a t i o n  o f  t h e i r  co -ownersh ip :  

( i l  a  f reehoZd e s t a t e  w h e t h e r  o r  n o t  
s u b j e c t  t o  a  Zease o r  t e n a n c y ;  

( i i )  a  Zease f o r  a  year  o r  y e a r s ;  

l i i i l  a  p r o f i t  a prendre .  

[Draft Act, s. 1(2)] 

Recommendation #16 

T h a t  co-owners  o f  a  Zease o r  p r o f i t  ?i 
prendre  be  e n t i t l e d  t o  t e r m i n a t i o n  o f  
o w n e r s h i p  onZy i f  t h e  l e s s o r  o r  g r a n t o r  
w i l l  n o t  be  undu ly  p r e j u d i c e d .  

[Draft Act, s .  61 

Recommendation #17 

T h a t  where  t h e  a p p z i c a n t  i s  a  co-owner o f  
a  l e a s e  o r  p r o f i t  B prendre  t h e  c o u r t  may impose  
a l l  t e r m s  and c o n d i t i o n s  n e c e s s a r y  t o  e n s u r e  
t h a t  t h e  o b l i g a t i o n s  under  t h e  Zease o r  p r o f i t  
d prendre  a r e  pe r fo rmed .  

[Draft Act, s. 2(6)1 

Recommendation #18 

T h a t  a  co-owner who has  encumbered h i s  e s t a t e  
o r  i n t e r e s t  may a p p l y  under  t h e  proposed  
A c t  f o r  t e r m i n a t i o n  o f  t h e  co -ownersh ip .  

[Draft ~ c t ,  s s .  2 (11, 71 

Recommendation #19 

T h a t  t h e  proposed  A c t  make t h e  foZZowing 



p r o v i s i o n s  t o  d e a l  w i t h  t h e  r i g h t s  o f  
h o l d e r s  o f  encumbrances :  

(1) I n  t h i s  s e c t i o n ,  "encumbrance" means any 
charge  on o r  c l a i m  a g a i n s t  land  c r e a t e d  o r  
e f f e c t e d  f o r  any purpose  w h a t e v e r ,  and 
a p p e a r i n g  o n  t h e  t i t l e  o r  i n  t h e  g e n e r a l  
r e g i s t e r  i n c Z u s i v e  o f  e a s e m e n t s ,  r e s t r i c t i v e  
c o v e n a n t s ,  p r o f i t s  2 p r e n d r e ,  l e a s e s ,  
m o r t g a g e s ,  b u i l d e r s '  l i e n s ,  and e x e c u t i o n s  
a g a i n s t  Land. 

( 2 )  An o r d e r  under  t h i s  A c t  does  n o t  a f f e c t  
a n  encumbrance a g a i n s t  t h e  who le  o f  t h e  
e s t a t e  o r  i n t e r e s t  wh ich  i s  t h e  s u b j e c t  
m a t t e r  o f  t h e  o r d e r .  

( 3 1  The f o l l o w i n g  p r o v i s i o n s  a p p l y  i n  r e s p e c t  
o f  a n  encumbrance a g a i n s t  t h e  e s t a t e  o r  
i n t e r e s t  o f  one o r  more b u t  n o t  a22 o f  t h e  
co-owners :  

( i l  upon t h e  making o f  a n  o r d e r  f o r  
p a r t i t i o n  under  s e c t i o n  211 )  ( i l  
t h e  encumbrance becomes an encum- 
b rance  a g a i n s t ,  and i s  r e s t r i c t e d  
t o ,  t h e  land  a l l o t t e d  t o  t h e  co-  
owners whose e s t a t e s  o r  i n t e r e s t s  
a r e  a f f e c t e d  by i t;  

( i i l  upon t h e  making o f  a n  o r d e r  f o r  s a l e  
under  s e c t i o n  2 ( 1 ) l i i l  t h e  encumbrance 
shaZZ b e  d i s c h a r g e d  and c o m p e n s a t i o n  
t h e r e f o r  i n  t h e  amount f i x e d  by t h e  
c o u r t  s h a l l  be  a  charge  on t h e  s h a r e  
o f  t h e  p roceeds  a c c r u i n g  t o  t h e  co-  
owners  whose e s t a t e s  o r  i n t e r e s t s  a r e  
a f f e c t e d  by i t;  and 

( i i i l  upon t h e  making o f  an  o r d e r  f o r  
s a l e  under  s e c t i o n  2 ( 1 )  ( i i i l  t h e  
encumbrance s h a Z l  n o t  be  a f f e c t e d  
unZes s  t h e  e s t a t e s  o r  i n t e r e s t s  a f f e c t e d  
by i t  a r e  s o l d  i n  wh ich  e v e n t  t h e  
encumbrance s h a l l  be  d i s c h a r g e d  and 
compensa t ion  t h e r e f o r  i n  t h e  amount f i x e d  
by t h e  c o u r t  s h u t 2  b e  a  charge  on t h e  
s h a r e  o f  t h e  p roceeds  a c c r u i n g  t o  t h e  
co-owners  whose e s t a t e s  o r  i n t e r e s t s  
a r e  a f f e c t e d  by i t .  

[ D r a f t  A c t ,  s .  71 
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EVEN D I V I S I O N  AND COMPENSATION FOR 

UNEQUAL PORTIONS 

The law now al lows p a r t i t i o n  of l and  i n t o  unequal 

s h a r e s  and provides  f o r  compensation i n  money o r  p rope r ty  

from one co-owner who r e c e i v e s  more than h i s  s h a r e  t o  

another  who r e c e i v e s  l e s s .  That i s  good sense  and should 

cont inue .  

Recommendation # 2 0  

T h a t  t h e  c o u r t  s h a l l  have power t o  o r d e r  
compensa t ion  f o r  unequa l  d i v i s i o n .  

[Draf t  ~ c t ,  s. 2 ( 4 ) ]  

V I  

ACCOUNTING 

1. General  

I t  i s  impor tan t  t o  emphasize a t  t h i s  p o i n t  t h a t  each 

co- tenant  has  an equa l  r i g h t  t o  possess ion  of t h e  e n t i r e  

p roper ty  s u b j e c t  t o  co-ownership, and t h a t  t h i s  s h a r i n g  of t h e  

r i g h t  of  possess ion  f r e q u e n t l y  c r e a t e s  problems. If t h e r e  i s  no 

agreement between t h e  co-owners, what a r e  t h e i r  r i g h t s  and 

d u t i e s  w i t h  r e s p e c t  t o  r e n t s  and p r o f i t s ,  and r e p a i r s  and 

improvements? These problems a r i s e  both  dur ing  t h e  e x i s t e n c e  

of t h e  co-ownership, and a t  i t s  te rmina t ion .  Although t h i s  

r e p o r t  is  n o t  concerned w i t h  the s u b s t a n t i v e  r i g h t s  and 

d u t i e s  of  co-owners du r ing  t h e  continuance of t h e  co-ownership, 

the a p p l i c a b l e  law must be d i scussed  because i t  provides  t he  

foundat ion f o r  t h e  law a p p l i c a b l e  a t  t e rmina t ion .  



A ma t t e r  o f  procedure must a l s o  be emphasized. A f t e r  

t h e  r i g h t  t o  compulsory p a r t i t i o n  was c r e a t e d  by t h e  Acts  of  

1539 and 1540, t h e  c o u r t s  of e q u i t y  developed a concur ren t  

j u r i s d i c t i o n  over  p a r t i t i o n ,  and i n  p a r t  because of t h e  

a v a i l a b i l i t y  of t h e  e q u i t a b l e  remedy of account ing,  t h i s  

e q u i t a b l e  j u r i s d i c t i o n  superseded t h a t  of  law. The l e g a l  

w r i t  o f  p a r t i t i o n  under t he  o l d  A c t s  was abo l i shed  by t h e  

Real Proper ty  L imi t a t i on  A c t ,  1833, 3 & 4 W i l l .  4 ,  c. 27, 

s. 36, and t h e  ~ n g l i s h  p a r t i t i o n  Acts i n  f o r c e  i n  A lbe r t a  

apply on ly  t o  s u i t s  i n  equ i ty .  Consequently, when a 

co-ownership is  terminated by a c o u r t  o rde r  f o r  p a r t i t i o n  

o r  s a l e ,  t h e  o r d e r  may make a l l  j u s t  al lowances a s  w i l l  do 

complete e q u i t y  between t h e  p a r t i e s .  Mastron v. Cot ton,  

[I9261 1 D.L.R. 767 (Ont. App. Div.) .  

(1) Rents and P r o f i t s ;  Waste 

I t  i s  n o t  uncommon f o r  one co-owner t o  e x c l u s i v e l y  

occupy p rope r ty  s u b j e c t  t o  co-ownership. Must t h e  co-owner 

i n  a c t u a l  possess ion  account  t o  t h e  o t h e r  co-owners f o r  

t h e  va lue  of h i s  use  and occupat ion o r  f o r  r e n t s  and p r o f i t s  

rece ived?  Even be fo re  1705 t h e  answer was " Y e s "  i n  t h r e e  

s i t u a t i o n s ;  where t h e  occupying co- tenant  had (i) ous t ed  t h e  

o t h e r  co- tenants ,  (ii) agreed t o  a c t  a s  b a i l i f f  o r  agen t  f o r  

t h e  o t h e r  co- tenants ,  o r  (iii) agreed t o  pay r e n t  t o  the 

o t h e r  co- tenants  f o r  t h e  r i g h t  of  e x c l u s i v e  possess ion .  

Otherwise t h e  occupying co- tenant ,  who d i d  no more than  

e x e r c i s e  r i g h t s  o f  possess ion  h i s  co- tenants  could e q u a l l y  

have enjoyed had they d e s i r e d ,  had no du ty  t o  account f o r  

use  and occupat ion o r  f o r  r e n t s  and p r o f i t s .  

The S t a t u t e  of  Anne, 1705, 4 Anne, c. 16, s. 27 

in t roduced  a b a s i c  change i n  t h e  law and provided t h a t  one 

co-owner could br ing  an  a c t i o n  of account a g a i n s t  ano the r  

co- tenant  f o r  r ece iv ing  more of t h e  r e n t s  and p r o f i t s  

"than comes t o  h i s  j u s t  s h a r e  o r  p ropor t ion  ....I1 The lead ing  



c a s e  on t h e  S t a t u t e  i s  Henderson v. Eason (1851) ,  1 7  Q.B. 

701, 1 1 7  E.R. 1451. I n  Henderson t h e  c o u r t  he ld  t h a t  a  co- 

t e n a n t  who farmed t h e  p rope r ty ,  and thus  r e a l i z e d  prof i t s  

a s  a r e s u l t  of t h e  a p p l i c a t i o n  of h i s  l abour  and c a p i t a l ,  

had no du ty  t o  account  t o  h i s  co- tenants  v o l u n t a r i l y  o u t  of 

possess ion.  I n  d i c t a ,  t h e  c o u r t  s a i d  t h a t  t he  S t a t u t e  of 

Anne only a p p l i e s  where one co- tenant  r e c e i v e s  money o r  

o t h e r  payment from a t h i r d  p a r t y  which a l l  of t h e  co- tenants  

a r e  e n t i t l e d  t o  simply by reason of t h e i r  being co- tenants .  

P r a c t i c a l l y  speaking,  t h i s  means t h a t  a  co- tenant  must on ly  

account f o r  payments rece ived  i n  t h e  n a t u r e  of pure  r e n t .  

For example, i n  Spelman v. Spelman, 119441 2 D.L.R. 74 

(B.C.  C t .  of App.),  a  co- tenant  was n o t  r equ i r ed  t o  account 

f o r  p r o f i t s  r ece ived  from running a rooming house, f o r  h i s  

g r o s s  r e c e i p t s  w e r e  blended payments rece ived  i n  

i n d i s t i n g u i s h a b l e  p o r t i o n s  f o r  dwel l ing space,  and t h e  

labourand c a p i t a l  of  t h e  occupying co-tenant.  

The d o c t r i n e  of t h e  Henderson c a s e  i s ,  however, 

s u b j e c t  t o  a s i g n i f i c a n t  except ion.  I n  Henderson t h e  farming 

o p e r a t i o n  would n o t  r e s u l t  i n  a permanent r educ t ion  i n  t h e  

va lue  of t h e  proper ty .  What then i f  one co- tenant  expends 

h i s  l abour  and c a p i t a l  t o  produce a p r o f i t  by removing 

minera l  d e p o s i t s  o r  c u t t i n g  t imber  on t h e  proper ty?  W e  may 

assume t h a t  t h e  va lue  of t h e  p rope r ty  would be permanently 

impaired. This  ques t ion  r a i s e s  two sub-questions;  (i) may a 

co- tenant  e x p l o i t  r e sou rces  and reduce t h e  va lue  of t h e  

land ,  o r  does t h i s  c o n s t i t u t e  waste,  and (ii) i f  he may, 

must he account t o  h i s  co- tenants  f o r  any n e t  p r o f i t s ?  

F i r s t ,  do a c t i v i t i e s  which d e p l e t e  t h e  land  c o n s t i t u t e  

waste? C l e a r l y ,  i f  a  l i f e  t e n a n t  w e r e  t o  remove minera l s  

t h i s  would c o n s t i t u t e  a permanent i n j u r y  t o  t h e  i n t e r e s t s  of 

t h e  ho lde r s  of  t h e  r e v e r s i o n  o r  remainder. T h i s  would be  

waste and t h e  l i f e  t e n a n t  (o r  a lessee) would be  s u b j e c t  t o  

an i n j u n c t i o n  and l i a b l e  f o r  damages. The S t a t u t e  of 
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Westminster 11, 1285, 13  Edw. 1, c.  22, provided t h a t  one 

co- tenant  could main ta in  an  a c t i o n  a g a i n s t  a  co- tenant  f o r  

waste. But t h e  Engl i sh  c o u r t s  e a r l y  he ld  t h a t  t h e  concept 

of waste i s  q u i t e  d i f f e r e n t  when app l i ed  t o  a c t s  of co- 

t enan t s .  Unlike a l i f e  t e n a n t  o r  a l e s s e e ,  a  co- tenant  i n  

f e e  s imple  may use  t h e  p rope r ty  i n  t h e  same manner a s  

would an owner who d i d  n o t  s h a r e  t i t l e  with  co-owners, 

s u b j e c t  on ly  t o  a duty  t o  a c t  reasonably.  A co-owner can 

c u t  mature t imber which i s  n o t  of s p e c i a l  va lue  a s  ornamental  

t imber.  Martyn v. Knowllys (1799),  8 T.R. 145, 101 E.R. 1313 

(K.B. ) ; Hersey v. Murphy (1920) , 48 N.B. R. 65 (Ch. Div. ) . 
S i m i l a r l y ,  a  co- tenant  can develop and o p e r a t e  mines. - Job v. 

Po t ton  (1875),  L.R. 20 Eq. 84. I f  t h e s e  a c t s  a r e  n o t  waste,  

what a c t s  would c o n s t i t u t e  waste a s  between co- tenants?  

The answer i s ,  any conduct which would unreasonably diminish 

t h e  va lue  of t h e  proper ty .  Malicious conduct  would be 

included.  I n  Wilkinson v. Haygarth (1847) ,  12 Q.B. 837, 

1 1 6  E.R. 1805, it w a s  he ld  t h a t  c a r r y i n g  away t u r f  from t h e  

p rope r ty  was d e s t r u c t i v e  waste r a t h e r  than a reasonable  

e x p l o i t a t i o n  of resources .  Of course ,  i f  a  co- tenant  

commits a c t s  of waste,  he  i s  l i a b l e  t o  h i s  co- tenants  f o r  

damages . 

Second, assuming now t h a t  a co-tenant may reasonably  

e x p l o i t  t h e  land ,  even i f  i t s  value is  thereby reduced, must 

he account  t o  h i s  co- tenants  f o r  any p r o f i t s ?  The 

~ n g l i s h  c o u r t s  pe rmi t t ed  an account ing i n  - Job,  

supra ,  and Glyn v. Howell, 119091 1 Ch. 666. There a r e  a - 
mul t i t ude  of ca ses  i n  t h e  United S t a t e s ,  and i n  t h e  over- 

whelming ma jo r i t y  of  them t h e  co-tenant was r equ i r ed  t o  

account  f o r  any p r o f i t s  de r ived  from a c t i v i t i e s  which 

permanently reduced the va lue  of t h e  land.  Author i ty  on t h e  

p o i n t  i n  Canada i s  t h i n ,  and i n c o n s i s t e n t .  I n  Rice v. George 

(1873) ,  20 G r .  221 (Ont. Ch.) ,  t h e  c o u r t  he ld  t h a t  a  

co- tenant  was n o t  r equ i r ed  t o  account f o r  p r o f i t s  r e a l i z e d  

from t h e  s a l e  of  t imber.  I n  C u r t i s  v. Coleman (1875) ,  22 
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G r .  561 (Ont. Ch.) ,  t h e  c o u r t  r e q u i r e d  a co- tenant  t o  account 

f o r  p r o f i t s  der ived  from t h e  s a l e  of p l a s t e r  from p l a s t e r  

beds on t h e  land. The d i f f e r e n c e  from t h e  b a s i c  

d o c t r i n e  of Henderson should be noted. Where t h e  a c t i v i t i e s  

of  a co- tenant  do n o t  r e s u l t  i n  permanent deva lua t ion  of 

t h e  p rope r ty ,  such a s  farming, and any p r o f i t s  r e s u l t  i n  

p a r t  from t h e  co- tenant ' s  investment  o f  l abour  and c a p i t a l ,  

t h e  co- tenant  need n o t  account  a t  a l l .  But where t h e  

reasonable  e x p l o i t a t i o n  o f  resources  does r e s u l t  i n  impair- 

ment of t h e  l a n d ' s  va lue ,  t h e  co- tenant  should be r equ i r ed  

t o  account.  I n  determining n e t  p r o f i t s ,  t h e  co- tenant  i s ,  

of course ,  g iven c r e d i t  f o r  t h e  va lue  of h i s  labour  and 

c a p i t a l .  

To t h e  e x t e n t  t h a t  any accounts  r equ i r ed  by t h e  above 

r u l e s  have n o t  been taken dur ing t h e  e x i s t e n c e  o f  t h e  co- 

tenancy,  they may be taken a t  t e rmina t ion  of t h e  co-tenancy 

s u b j e c t  t o  normal e q u i t a b l e  procedures.  W e  a r e  s a t i s f i e d  

w i t h  t h e  d o c t r i n e  of t h e  Henderson case ,  b u t  b e l i e v e  t h e  law 

should make it c l e a r  t h a t  a  co- tenant  who has n o t  accounted 

f o r  p r o f i t s  r e s u l t i n g  from resource  e x p l o i t a t i o n  dur ing  

t h e  e x i s t e n c e  of t h e  co-tenancy should be r equ i r ed  t o  do s o  

a t  i t s  te rmina t ion .  

(2)  Repairs  and Improvements 

W e  b e l i e v e  t h e  r u l e s  of account ing developed under 

t h i s  heading a r e  s a t i s f a c t o r y ,  and w i l l  merely summarize them. 

During t h e  e x i s t e n c e  of t h e  co-tenancy, a co- tenant  cannot  

d i r e c t l y  compel c o n t r i b u t i o n  f o r  expendi tures  made by him f o r  

r e p a i r s  o r  improvements. What r e p a i r s  and improvements 

Should be made is  a m a t t e r  of  bus iness  judgment; i f  t h e  

co- tenants  cannot  agree ,  it would be v i r t u a l l y  impossible  

f o r  e q u i t y  t o  a r b i t r a t e  t h e  d i s p u t e s  which would a r i s e  by 

f o r c i n g  c o n t r i b u t i o n .  However, i f  a  co- tenant  n o t  i n  s o l e  
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possess ion  of the proper ty  i s  r equ i r ed  t o  account f o r  r e n t s  

and p r o f i t s ,  he can i n d i r e c t l y  recover  f o r  any r e p a i r s  which 

can be o f f - s e t  a s  expenses i n c i d e n t  t o  t h e  product ion of 

those  r e n t s  and p r o f i t s .  I f  t h e  co- tenant  i s  i n  s o l e  

possess ion ,  he w i l l  u s u a l l y  be s u b j e c t  t o  a  charge f o r  t h e  

value of h i s  use  and possess ion  of t h e  p rope r ty  a s  a  

cond i t i on  precedent  t o  h i s  r i g h t  t o  o f f - s e t  c o s t s  of  r e p a i r s  

a g a i n s t  r e n t s  and p r o f i t s .  These r u l e s ,  of course ,  remain 

a p p l i c a b l e  t o  accounting a t  t h e  te rmina t ion  of a  co-tenancy. 

A t  t e rmina t ion  of t h e  co-tenancy t h e  co- tenant  who 

has made r e p a i r s  o r  improvements has a d d i t i o n a l  remedies. 

H e  w i l l  u s u a l l y  be g ran ted  an allowance f o r  r e p a i r s ,  

s u b j e c t  t o  a  charge f o r  t h e  va lue  of h i s  use  and occupat ion 

i f  he has enjoyed e x c l u s i v e  possess ion .  And, i f  he has  

made improvements, he w i l l  normally be g ran ted  an al lowance 

measured by t h e  l e s s e r  of  t h e  amount of  h i s  expend i tu re s ,  

o r  t h e  r e a l i z e a b l e  va lue  which they have added t o  t h e  

proper ty .  A r e c e n t  example o f  t h e  a p p l i c a t i o n  o f  t h i s  

formula i s  Grant v. Grant ,  [I9521 O.W.N. 6 4 1 ,  a  ca se  i n  

which t h e  Ontar io  High Court  denied any al lowance t o  a  

co- tenant  who had i n s t a l l e d  a  new o i l  burner  because it had 

n o t  i nc reased  t h e  va lue  of t h e  proper ty  a t  a l l  a t  t h e  time 

of t e rmina t ion  of t h e  co-tenancy by s a l e .  

2. Spouses who a r e  Co-owners 

C l a i m s  f o r  an  account ing i n  r e c e n t  Canadian c a s e s  

have a r i s e n  p r i m a r i l y  between husband and wife .  Because t h e  

matrimonial  r e l a t i o n s h i p  g i v e s  rise t o  a  presumption of 

advancement, a  f r e q u e n t  i s s u e  i s  whether o r  n o t  payments made 

by t h e  husband a r e  t o  be considered g i f t s  t o  t h e  wife .  Two 

c a s e s  a r e  i l l u s t r a t i v e  of t h e  problems a r i s i n g  from t h e  

presumption of advancement.   he f i r s t  i s  t h e  Engl i sh  c a s e  of 

Dunbar v. Dunbar, [1909] 2  Ch. 639. There t h e  p l a i n t i f f  w i f e  

and t h e  defendant  husband w e r e  marr ied i n  1896, and i n  1897 



33 

t h e  husband purchased a home i n  t h e i r  j o i n t  names f o r  2654, 

paying 2354 i n  cash and g iv ing  a mortgage f o r  t he  X300 balance.  

The mortgage was executed by both husband and wife .  I n  1898 

t h e  p a r t i e s  s epa ra t ed ,  i n  1905 t h e  husband pa id  o f f  t h e  

mortgage and took a reconveyance i n  bo th  t h e i r  names, and 

f i n a l l y  i n  1908 t h e  wi fe  ob ta ined  a decree  d e c l a r i n g  t h a t  t h e  

marr iage had been void. I n  t h e  w i f e ' s  subsequent s u i t  f o r  

p a r t i t i o n  it was he ld  t h a t  t h e  d o c t r i n e  o f  advancement app l i ed  

t o  t h e  purchase  i n  1897. The i s s u e  then  became whether t h e  

wi fe  was t o  s h a r e  i n  t h e  b e n e f i t  of  t h e  a300 mortgage payment. 

A t  page 6 4 6  M r .  J u s t i c e  Warrington s a i d :  

In  my opin ion  t h e  t r u e  i n f e r e n c e  t o  be drawn 
from t h e  f a c t s  i s  t h a t  it was he ,  a s  he s a y s ,  
who bought t h e  house, t h a t  it i s  immater ia l  
t h a t  a p a r t  of  t h e  purchase money was r a i s e d  
by mortgage, and t h a t  i n  form t h e  wi fe  made 
h e r s e l f  l i a b l e  t o  t h e  mortgagee f o r  t h a t 2 3 0 0 .  
The r e a l  subs tance  of it was t h a t  i t  was a s  
much a purchase by him a s  i f  he had s o  many 
sovere igns  i n  h i s  pocket .  The repayment of t h e  
mortgage money and t ak ing  t h e  reconveyance w e r e  
no th ing  more than  provid ing  t h e  r e s t  of t h e  
purchase money, though it was done a t  a sub- 
sequent  d a t e .  I t  seems t o  m e ,  t h e r e f o r e ,  t h a t  
t h e  p l a i n t i f f  is  e n t i t l e d  t o  be dec l a red  now 
j o i n t  t e n a n t  w i th  t h e  defendant  of  t h e  house, 
a s  she  a s k s ,  f r e e  from incumbrances. 

The second c a s e  i s  t h e  B r i t i s h  Columbia c a s e  of 

Harron v. MacBean (1957) ,  22  W.W.R. 68 ( S . C . ) .  There a 

husband and wi fe  w e r e  j o i n t  t e n a n t s  o f  a house under cons- 

t r u c t i o n .  Following t h e  s e p a r a t i o n  of t h e  spouses ,  t h e  

husband, d e s i r i n g  t o  complete t h e  house, reques ted  a q u i t  

c la im deed from h i s  wi fe  who refused.  He subsequent ly  

completed t h e  house, h i s  w i f e  j o in ing  i n  a mortgage t o  r a i s e  

funds.  I n  t h e  w i f e ' s  s u i t  f o r  p a r t i t i o n ,  M r .  J u s t i c e  McInnes 

allowed t h e  husband's c la im f o r  an  al lowance f o r  money spen t  

i n  completing t h e  house. A t  page 70 he s a i d :  



I n  t h e  c i rcumstances  he re  it is e v i d e n t  t h a t  
it was the  i n t e n t i o n  of t h e  defendant  t h a t  
he and h i s  wi fe  would own t h e  proper ty  e q u a l l y  
between them and I f i n d  t h a t  t h a t  i n t e n t i o n  
cont inued c e r t a i n l y  u n t i l  he  went t o  h i s  w i f e  
a f t e r  t h e  s e p a r a t i o n  i n  January,  1950, and 
asked f o r  t h e  q u i t  c la im deed. That a c t i o n  
on h i s  p a r t  does n o t  i n  my view des t roy  o r  
revoke t h e  g i f t  he made t o  h e r  and h e r  one- 
h a l f  i n t e r e s t  con t inues  excep t  t h a t  a s  from 
t h e  d a t e  o f  t h e  s e p a r a t i o n  t h e  husband w i l l  
be e n t i t l e d  t o  be al lowed t h e  c o s t  of  any 
work he d i d  o r  monies he  expended i n  completing 
t h e  proper ty .  

Although t h e  Dunbar c a s e  has  been f r e q u e n t l y  r e f e r r e d  

t o  by Canadian c o u r t s ,  see Andrews v. Andrews ( 1 9 7 0 )  , 7 

D.L.R. (3d) 744 (B.C.S.C.) , t h e  p r e v a i l i n g  view s e e m s  t o  be 

t h a t  t h e  presumption of advancement does n o t  apply t o  any 

payments made by t h e  husband wi th  r e s p e c t  t o  t h e  proper ty  

fo l lowing  t h e  s e p a r a t i o n  of t h e  spouses. Baker v. - Baker, 

[19761 3 W.W.R. 4 9 2  (B.C.S.C.) . 

3. Recommendations 

Although t h e  law r e l a t i n g  t o  account ing between co- 

owners r e g u l a t e s  t h a t  r e l a t i o n s h i p  bo th  du r ing  and a t  

t e rmina t ion  of t h e  co-ownership, t h i s  r e p o r t  i s  concerned on ly  

wi th  account ing a t  t h e  l a t t e r  s t age .  However, a s  we b e l i e v e  

t h a t  t h e  r u l e s  which have been developed a r e  g e n e r a l l y  

s a t i s f a c t o r y ,  our  b a s i c  recommendation i s  t h a t  a  c o u r t ,  

when making an o r d e r  under t h e  proposed Act, con t inue  t o  be 

empowered t o  provide f o r  an account ing according t o  t h e  

e x i s t i n g  r u l e s  of  law and equ i ty .  To a s s i s t  t h e  p a r t i e s  and 

t h e  c o u r t s ,  w e  t h i n k  t h a t  t h e  proposed Act should r e s t a t e  

t h e  b a s i c  elements of  those  r u l e s ,  wi th  such c l a r i f i c a t i o n  

a s  seems necessary.  



Recommendation #21 

( I !  Tha t  upon making an  o r d e r  u n d e r  t h e  proposed  
A c t  t h e  c o u r t  have power t o  p r o v i d e  f o r  an  
a c c o u n t i n g ,  c o n t r i b u t i o n  o r  a d j u s t m e n t  
a c c o r d i n g  t o  law and e q u i t y .  

[Draft Act, s. 2 ( 4 ) ]  

(21  W i t h o u t  l i m i t i n g  t h e  g e n e r a l i t y  o f  s u b s e c t i o n  
( 1 )  t h e  c o u r t  may c o n s i d e r :  

( i l  w h e t h e r  o n e  co-owner has  excZuded 
a n o t h e r  co-owner from t h e  Zand; 

( i i l  w h e t h e r  an  o c c u p y i n g  co-owner was 
t e n a n t ,  b a i Z i f f  o r  a g e n t  o f  a n o t h e r  
co-owner; 

( i i i l  w h e t h e r  a  co-owner has  r e c e i v e d  from 
t h i r d  p a r t i e s  more t h a n  h i s  j u s t  s h a r e  
o f  t h e  r e n t s  from t h e  Zand, o r  p r o f i t s  
from t h e  reasonabZe  removaZ o f  i t s  
na turaZ  r e s o u r c e s ;  

( i v l  w h e t h e r  a  co-owner has  commi t t ed  
w a s t e  by an unreasonabZe  u s e  o f  
t h e  Zand; 

( v l  w h e t h e r  a  co-owner s h o u t d  b e  compen- 
s a t e d  f o r  n o n - c a p i t a l  e x p e n s e s ;  

( v i l  w h e t h e r  an o c c u p y i n g  co-owner cZaiming  
n o n - c a p i t a 2  e x p e n s e s  shouZd be r e q u i r e d  
t o  s u b m i t  t o  a  f a i r  o c c u p a t i o n  r e n t ;  and 

l v i i l  w h e t h e r  a  co-owner has  made improvemen t s  
o r  c a p i t a l  payments  t h a t  have i n c r e a s e d  
t h e  r e a Z i z a b Z e  vaZue o f  t h e  Zand. 

IDraft Act, s. 2 ( 5 ) ]  

VI I 

SEVERANCE OR DESTRUCTION OF A JOINT TENANCY 

One significant characteristic that distinguishes 

a joint tenancy from a tenancy in common is the right of 

survivorship, or the - jus accrescendi; if one joint tenant 



36 

d i e s  wi thout  having ob ta ined  a s e p a r a t e  s h a r e  i n  h i s  l i f e -  

t i m e ,  h i s  i n t e r e s t  i s  ex t inguished  and accrues  t o  t h e  

su rv iv ing  t enan t .  

A t  common law each j o i n t  owner was a t  l i b e r t y  t o  

d i spose  of h i s  own i n t e r e s t  i n  such a manner a s  t o  s eve r  t h e  

j o i n t  tenancy and c r e a t e  a tenancy i n  common. The commence- 

ment of  p a r t i t i o n  o r  s a l e  proceedings ,  however, would n o t  

s eve r  t h e  j o i n t  tenancy.  Sorensen v. Sorensen, Appeal No. 

10477, Calgary,  February 1 8 ,  1977 (Alta.  App. Div.) .  Rather ,  

t h e  proceedings  come t o  f r u i t i o n  wi th  an  o r d e r  p rov id ing  f o r  

t he  t e rmina t ion  of t h e  co-ownership, and w e  t h ink  t h a t  it i s  

t h e  o r d e r  which should sever  t h e  j o i n t  tenancy. W e  t h ink  t h a t  

it should have t h a t  e f f e c t  even though t h e  p a r t i t i o n  o r  s a l e  

has  n o t  been c a r r i e d  o u t  o r  t h e  proceeds of s a l e  d i s t r i b u t e d .  

Recommendation # 2 2  

T h a t  an  o r d e r  under  t h e  proposed  A c t  e f f e c t  
a  s e v e r a n c e  o f  a  j o i n t  t e n a n c y .  

[Dra f t  Act,  s. 33 

V I I I  

LIMITATION PERIODS 

We w i l l  d e a l  w i th  t h e  ques t ion  of l i m i t a t i o n s  a s  

between co-owners i n  our  p r o j e c t e d  r e p o r t  on L imi t a t i on  of 

Act ions  and w i l l  s ay  nothing about  it here .  

I X  

PROCEDURE 

The Imper ia l  P a r t i t i o n  L e g i s l a t i o n  c o n t a i n s  proce- 

d u r a l  p rov i s ions  d i r e c t e d  a t  a s c e r t a i n i n g  who a r e  t h e  p a r t i e s  
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i n t e r e s t e d  i n  t h e  land ;  providing f o r  persons  under d i s -  

a b i l i t y ,  such a s  i n f a n t s ;  providing f o r  d i s p o s i t i o n  of t h e  

proceeds of t h e  s a l e ;  and provid ing  f o r  s u b s t i t u t e d  s e r v i c e  

of n o t i c e  of t h e  proceedings.  I t  appears  t o  us t h a t  t h e s e  

m a t t e r s  a r e  adequa te ly  d e a l t  wi th  by t h e  A lbe r t a  Rules of  

Court.  However t he  proposed Act should r e q u i r e  t h a t  t h e  

a p p l i c a t i o n  be by way of o r i g i n a t i n g  n o t i c e  and t h a t  t h e  

ho lde r  of an encumbrance be served.  P rov i s ion  should a l s o  

be made f o r  t h e  recovery of expenses i n c u r r e d  by a  co-owner 

i n  contemplat ion of an a c t i o n  under t h e  proposed Act. 

Recommendation #23 

T h a t  t h e  proposed  A c t  r e q u i r e  t h a t  t h e  
a p p l i c a t i o n  f o r  t e r m i n a t i o n  o f  co-owner- 
s h i p  be  made by o r i g i n a t i n g  n o t i c e .  

[Dra f t  Act ,  s. 2  (1) 1 

Recommendation #24 

T h a t  t h e  h o l d e r  o f  an  encumbrance wh ich  may 
b e  a f f e c t e d  by  an o r d e r  under  t h e  proposed  A c t :  

( i l  s h a l l  b e  g i v e n  n o t i c e ;  and 

( i i l  s h a l l  be  bound by  t h e  o r d e r .  

[Draf t  Act, s .  7 ( 4 ) ]  

Recommendation #2 5 

T h a t  i n  a d d i t i o n  t o  any o t h e r  powers e x i s t i n g  
i n  i t  t o  o r d e r  c o s t s  t h e  c o u r t  may make s u c h  
o r d e r  a s  i t  t h i n k s  j u s t  r e g a r d i n g  c o s t s  and 
e x p e n s e s  i n c u r r e d  by a  co-owner i n  c o n t e m p l a t i o n  
o f  a n  a p p l i c a t i o n .  

[Dra f t  Act, s. 1 0 1  



X 

REPEAL OF IMPERIAL STATUTES 

T h e  proposed A c t  w i l l  t a k e  t he  place of the  S t a t u t e s  

of 1 5 3 9 ,  1 5 4 0  and 1 8 6 8 ,  and they should  therefore be re- 

pealed insofar  as they af fec t  A l b e r t a .  

R e c o m m e n d a t i o n  #2 6 

T h a t  t h e  A c t s  o f  1 5 3 9 ,  1 5 4 0  a n d  1 8 6 8  no l o n g e r  
a p p l y  i n  A l b e r t a .  

[ D r a f t  A c t ,  s. 1 1 1  

W. F. BOWKER 

MARGARET DONNELLY 

R. P. FRASER 

W. H. HURLBURT 

ELLEN JACOBS 

J. P.  S. McLAREN 

W. A. STEVENSON 

W. E .  WILSON 

BY: 1 
C H A I R m N  I 

DIRECTOR 

M a r c h ,  1 9 7 7  



APPENDIX I 

31 Hen. 8 c. 1 

C H A P T E R  I. 

AN ACTE for joynt Ten'ntf & Tenht f  in comon. 

F ORASMUCHE as by the comen lawes of this Realme, diase of the Kingf Subjecte being, se i sd  of Manam 
landf teiites & hereditament? as joynt tenant= or as tenantes in comen with other, of any estate of enhetitauna, 

in their owne right? or in the right of their wyffes, by purchase discens o r  otherwise, and epy of them so bdng joyat 
ten'ntes or tenhtes in comefl hathe like right+ title interest and possession in  the same Mannors landes teiim and 
hereditamentf for their partf or porc"ons 'oyntlye or in comen undevydedlye together withe other, and none of them 5 by the lawe doeth or maye knowe their se all partes o r  porGns in the same, o r  that that ys his o r  theirs by hit xtk 
undcvyded, and cannot by the lawes of this Realme o~herwise occupye or take the pfytt of the same, or mzke aaj 
aeverans division or partiron thereof, without either of their mutual1 consentes and assent?; By reason whereof dipst and 
many of them, beinge so joyntly and undevidedly seised of the saide Mannors landf teiif & hereditamentf, often tgm- 
of their perverse covetous and malicious myndes and willes, ayena a11 n'ght justice equitia and good conscience bt. 
strenghe and power, hath w t  onlye cutt and fallen downe all the Woodes and trees growinge uppon the same, Em 
also ha:he ertirped subverted pulled downe and distroyed all the houses [edificyons'] and buyldynfl mcadowes pasturn 
ciimens and the hoole ~Emodities of the same, and hath taken and converred them to their owne uses and behoo!TC. 
to the open wronge & disherison & ayens the myndes and willes of other holdinge the same nfannots landes tciilt h 
hereditamentf joyntlye or in then withe them, and they have bene alivaies without assured remedy for the sane; 

Be it therefore enacted by the Kinge our most drede Soversgne Lorde and by thassent of hiis Lordes siiuall ad 
temporall and by the C6mons in this gsent Parliament assembled, That all joyntten'ntf and ten'ntes in ca~ncn, that nout 
be or hereafter shalbe of enny estate or estates of enheritaunce in their owne right? or in the rightc of their u).lT.*. 

of any Manners landes teiitf or hereditament= within this Realme of Englande Wales or thc Mcrschcs af !I:? sx!;tr, 

shall and nlaye be coacted and compelled by vertue of this ~ X c n t  acte, to make ptic"un benvcne thcm of all such? 
Manners landes teiites and hereditament? as they nowe holde or hereafter shxll holde as joyn:tcnant? or tcn'r~r<- in 
c61nen, by writt de [ p t i ~ e ' ]  faciend, in that case to be devised in the Kinge oilr so?aignc I.onlcs Courtc of Ch:t~nit.ri.. 
in like manner and forme as Coperceners by the comen lawes of this Rcalme have bync and arc co!~~p:Ili~blu lo Lr, 
and the same vtFitt to be p u r s u d  at the &men lawe. 

n PROVIDED alwaye and be it enattcrl, that evye of the saide joyntten"~~tc or tenhtcs in c$nen and ;Ilcir l ~ d r c ~  a f~ t?  

suche partian made, shall and may have ayde of the other, or of their hcires, lo tlicntcnt to Jcra l~nc the warn>:!* 

pamoiinte and to recover for ihc ratc as is used betwenc Copccncrs d t e r  pti?Ln made by the 0 t h  of t11c coincn lr.;.:,; 
any thinge in t h i  attc contqned to the cont'rie not\vithstmdi~~ge. 



APPENDIX I1 

3 2  Hen. 8 c.  32 

C H A P T E R  XXXII. 
Joinctenauntf lor lif or y:rcs. 

7!lP11SMUCHE as in the plamei~t begon at \Vest% the xxv;i:'Vay of April1 and there coniynued till the 
. .. z~v~i j " '  clay of June the s z x j  yere of the Kinges n;ocsi,. no!,:? and victoriouse re ic~w that nos? is, it  was 

..!::o:,;cst other thitlges Lthere3] ennctcd and established that all joyncte ten'ntis and tenSntis in c5mon that then were 
or li?r:lfirc shulde be of army estate or estatis of Inhcrirauncc, in their owne rightis or in the right of their wifes, 
of 21:iiy i~~nrtnours lnndis tene~ncrttis or heredi!nmcntis within this R.calme of Engl:~nd Walrs or ivli~nrches of the same, 
,llaIl 2nd nlay be coacted and co~npellid by vrrtue of the said ac!c to m ~ k e  partition betwene then1 of all suche 
ntart~~o;:rs lnndis teiitis and hereditamentis as they [than hillle' ] or ).eraher shulde holde,as joynte ten'ntis or  ten'ntis 
in cG.:l; as more ( I )  at l x g e  apperith by the said estatute: And forasn~uche as thc said estnlute dothe not extende to 
joyncte ten'ntis or tenhtis in c6mon for terme of life or ycris, nother to joyncte tenhtis or tenantis in c6mon \i-h~ic 0 1 , ~  

or some of them have but a pticulier estate for terme of life or ycris and thother have estate or estatis of inheritai~n~c 
of and in any mannours landis tenementis and hereditat('; Ge it therefore enacted by the Kinge otrr ~ott?ainc 1,ordc 
and by thassent of his Lordis sjiuall and tcmporall and the Comons in this @sent plament asseinbled and l;y :!:ai~ctoritie 
of the same, That all joynct ten'ntis and tenauntis in then atid eQy of them, \vhiche nowe hold or Iirrafcc~ sli~.Il~olde 
joynctly or in c5rnon for terlnc of life yerc or ycrrs, or joynctcten"ntis or tert"i~tis in c61non where oilc or so~nc of 

them have or  shalllave estatc or estaris for tcrinc o f  life or yeris with thothcr th;~t have or sl~all~avc rSldlC or 
estatis of inheritaunce or  freeholde, in any manosrs landes teiitis or liercdita~nentis, shall and may he cn~::j~cllal~lc 
from hensfurth, by writte of partition to he pursued not of thr  i l i i ~ g r c  Cot~rtis or  Clia~~nrr,ry uppon hi!; or tlirir cncc or 

caces, to make sevcraunce and partition of all suchc manours Jandis tr~icincntis and hcreditan~cntis whiche tiley l~c>!.!u 
joynctely or in cornon for terme of lyf or l i fx  yeic or yeris, wlicre one or s6ne of them lrolrle jr)ynctly or i n  
c6mon for tcrnme of life or yeris with other, or that harv ;in estatr: or estatis of inlteritaunce or ficchol~le. 

P n o v x ~ r ~  alway and bc it enacted that no suche ptition nor <r.vemunce hereafter to be lnlde by force of t l ~ i ;  3clc 
be nor shalbe prejudicial1 or hurtefull to anny psoiirle or psonne: rl~cir lieirs or successours othcr than s i ~ c l ~ e  \rliicl~r I T  
parties unto the said partition their Executors or Assigneis. 



APPENDIX 111 

31 and 3 2  V i c t .  c. 4 0  

C A P. XL. 
An Act to a m e n d  t h e  Lnrv  relat ing t o  Par t i t ion .  fa5 th  June 1868.1 

E iL enacted h y  the Queen'a n ~ o - t  Excpllent Jinjrety, hy and with the  Arlrice n:lJ Consent of ille 
Lorcls spirit on^ 2nd Tempornl, nud Common., in this preieut Pnrlizment assembled, ant1 by t h e  

AotLnri t r  o f  the same. a3 fullo~vs : 
1. Th: Act  may ho cited ns T h e  Pnrtition Act, 1568. 
2. III this Act t l h  Team " t h e  C o u t "  menm the  C o ~ l l t  of Chnnce1-y in  Enylrrnd, the  COIII~ of 

Cllance~.y in  i r c lmd ,  the L m d e d  Eatntes Court in  Ireland, and the  Co"rt of Chancery of the County 
P:llntine of Lnncarter, > r i t h i  tlieir respective Jurisilictions. 

3. In n Suit for Pi..rtition. where. if this Act  hnd not been ~ n i s e d .  a Decree for Partition minht h a r e  -. o - ~  - 
been made, then if i t  appears to  the Corut tLct, b y  reason of the Xiature o f  the P~.upei ty to  which t h e  
Snit relntes, or of the X u n b e r  of the Pal-ties interel te~l  or pr-esump:irely interested therein, o r  of t h e  
Absence o r  Dish i l i ty  of some of those Parties, o r  of an? otlier Circumstunce, a Snle of the  Prope t ty  
nnd n Distribution of tha Proceeds nould be more beneficin1 for the  Pcrties interested than a Division of 
the P r u p a ~ t y  between or nmorx :hem, the Court ma;., if  i t  tlcnlcs fir, on the Request of any  of t h e P a t t i e s  
interested, anrl notmithi tading the Dissent or Di~iability of any othctx of them, direct n Snle of t h e  
Fropel.ty accordingly, a d  may give all nccrssnry o r  proper caneetjuenti~l Directiuns. 

4. I n  n Suit for Partition, where, if  th i i  Act hall not been ps ied ,  a Decree for P x t i t i o n  might linvo 
been nladc, then if the Party or Parties interested, inilirirlndy o r  cohet i rely,  to  the Exten t  of One  
BIoiety'or upwnr~ls in  thc l'roperty to ivhich the Suit ielixtes, rctjuest the Court to direct a Szla of t h e  
P r u i m t y  nncl a Di5:ribution of the Proceecl~ i n s t a d  of 2. Dirision of the Property hct~vcen o r  amon: the  
Ynrries inicre>te<l, the Court ~lli.~ll, L I : I ! ~ ~ J  i t  sees gooel Renson to the  contrary, dixect n S d e  of the  P r ~ ~ c r t y  
mcoidi~~;;ly, aurl gii-e n;l ni.cc.-mcy o r  proper conse~queiltial Directions. 

5. In a Suit fix l'ar:ition, r r l~ :~ .~ ,  if  this A c i  had not been p:tse~S, n Decree f o i . P ~ ~ r i t i o n  mizht havc 
hecn made, thon if any P s r t y  iilt~.rcstcd in  the Property to vrhich the Suir relates rcqoests tile Cour t  
to  diroct n S:de of the Property ;in11 n Distrih~trion of the P ~ . o c c e d ~  iuste:rd uf n Disiairin of the P r o p e r t y  
hctv:ccn o r  nmuog the  P:il.ticj in:uicstc.rl, tLe Cooit may, if i t  tlliol:s fir, unless the other P::rtiea 
in:.l;ri.tcd io  tlra Pru~lart?, or somr of thcm, ~!ndrrtnl:e to parchsie tho S11nl.e of the Par ty  rcqnesting a 
SJ4 direct a S:~!P of tile Proiw~tl- ,  and give dL nzccssnry or proper cou;rrloenri;ri Di~.cerions, and i n  
r;ist: of such Gndci~nking  heiug s i r r n  the Coltrt m:ry nl.rlcr n Tnltl:rtlon uf tlrc SI1:lre of  lie P a r r y  
1e(1ticitir1~ a S:& in anch 3ianncr 33 the Couat thinks fit, may give cll neeessu7 o r  proper 
eo~i .~cyu~ntia!  DL~ct io r~a .  

6. O n  :my Ss!e under this Act the Coort m:r>-, if  it think3 fit ,  allon- an? of the Pwtiea inkcrested i n  
th:  l'rupcrty to l,itl a t  t!le S:lle, un sucil T c ~ n s  n s  to Sonp;:yrnrnt ot'Uapoiit, ur  ~3 to  ri?:ting oE o r  
accounting for thz P u ~ c h w e  JIoney or .my Pan thereof instroil of p q i n g  t h e  same, o r  .u t o  auy o ther  
3lnttc13, ns to  the Court seem rensoul~la .  

7. Sectiou T h i r t y  of T!!e Trustee Act, 1S30, shnU cx;i.nrl and op:ilj- t o  Cnsci v;liti.c, in Scita fLr 
par ti ti^:,, ihe C o ~ i t  dil.ec1s a rSi.1~ inste-d of s. Division oi':i;e Frnpcrfy. 

8. Secrioils Tn.cnty-three to T\r.euiy-fire (boll, inc!t!;irc) <.f tlic :?ri of tilo Se-rio:~ u? lhc  >:i~r~t~~,,t: ,  
a n d  Trrenti::;la T c r . ~ s  of IXEI. l\lajezty's I?ci?i (Cha;,:~? Oi i i ;  Ilunr!rcd nl l i i  tn'cnt:), ': io Lc2i;r.t~ Lw,5cY 
'; and S:&s of Settled E-tzre>," i_h::ll cxt~:ld rind q'iilj- to l i o n z y  to be ; .~czircd on nu)- S.il cKectcd 
uuder  tile -turhoi.iiy of'll~i.; LC!. 

9: An: Pcrson who, if this Act  l~nrl not been l~~s;ed; r;i;l~r. llorz 1nniut::ii;cd a Sliit fi)i. l'zrtitio:~ 1113~ 

m e n b i n  ~ u c h  Sui t  against ailj- One c,r mure of the  Pcrrii-5 in:ere;tsi;, wit1~i::t rcrxin; tho nt!lcr o r  otliels 
(if n z r )  of t l i ~ ~ e  P:irties; nnii ir ~ L d l  ,:or he coml~eteut t~ ::ny Uc:cnllnnt !!I tlrc Suit to  ul!jcct fix II-ani 
of Part ies  ; and a t  t h e  IImlin,n of the C:iuse thc C o u ~ t  niny direct sricll 111c~uil.iei ac tu il:c X:~till.e of t1:e 
P r o p t r : ~ ;  aud the Persons. in;erested thercin, aud otlier ?*I:::tel.s, as it  tlaiilka ncct+.:iq- cr propcr x i i l l  r 
v i e r  to  an  0 1 . d ~ ~  fur I'i~iiition or Sale Ijeing m:dc ou f~ii-tliex Cnn?iilc~ttion; but nil l 'crsnnj who, if 
t l i i s A c t  l i n r l  not been pss;eJ, \roclcI Lure Leen uecesscxg. Pmt i r s  to  tllc Suit, s11:tli bc r2:-red \ri::t i\'otirc 
of the Decree o r  O d e r  ou the  Hmrinz, :md ofrcr si~cli ?ic,ticc sli:1U bz l ,oi~nd by tlic Prurecdi!;:~ a s  if 
they had hen, ori:innlly Ym.ries to  the Suit, and sI::lll be cle?mrtl P;otics to tile Suit ; 2nd all s t l d ~  Ternous 
mny have Liberty to  ntrend the Proceadiil:~; and any suc!~ Person mny, w i t l ~ i ~ r  n Tl lui l imitcd h y  Geneml 
 order^, apply to  the  Court to  add to  tho Decrce or Order. 



10. In a Suit  for Panition tho Conrt mny make suclr Order ns  it t11inLrs just re .p t iug Costs up to the 
Time of ~ i l e  Har ing.  

11. Sections Kine, Ten, nnd E!ereu of The Cllnllcery Amendment Act, 1SS8, relntirc to tho makinp 
of Geuel.31 Orders, shall i s r e  Erec t  ni if tl:cy Irere ~.i.pc:red in this Act, niid ill Tel2us uinde al,plioblc 
to the Purposes thereof. 

12. I n  E,,gln,,d tlre Coilnty Courts rl1r.11 11:~re 311d C Z C I . C ~ ~ C  the lilx PI~TTCT :nid Ai~tliorit? :IS :lie Court 
of Clinuee~q- in Suir: for I'nnirioi~ (iocludiii< tl:c Po\ver >:,J .l;i:llority confcired by this Act) in nur Ca.=u 
~vher r  the Property to n-llicll tile Suit rclntei does not csrcc~l i:, V:ilue tllc Sunl of E'irc 1iundl.ed Younda, 
:nrd the mune sllnll be 11at1 2nd exel.ciwd iu like hlnuncr and s111;ject to the like Provisions u the l'ower 
nud Authority co~lferred hy Seftion One of Tlic County Couitr Act, lSG.5. 



APPENDIX I V  

B i l l  No. 3 

Matrimonial Home Possess ion Act 

1. I n  t h i s  Act: 

(1) "Homestead" has t h e  same meaning a s  i n  t h e  
Dower Act. 

( 2 )  "Spouse" inc ludes  a former husband o r  wife .  

2 .  (1) The c o u r t  may 

(i) g r a n t  a spouse t h e  r i g h t  t o  l i v e  i n  
a homestead owned by e i t h e r  o r  both 
spouses o r  such p a r t  t he reo f  a s  it may 
deem appropr i a t e  wi th  o r  w i thou t  

f a )  t h e  r i g h t  o f  e x c l u s i v e  possess ion  
of t h e  homestead, and 

( b )  t h e  r i g h t  o f  exc lus ive  possess ion  
and use  of household goods and 
c h a t t e l s  owned by e i t h e r  o r  both  
spouses ,  

(ii) exclude t h e  o t h e r  spouse from l i v i n g  i n  
t h e  homestead, 

(iii) r e s t r a i n  a spouse from e n t e r i n g  upon o r  
a t t e n d i n g  a t  o r  nea r  t h e  homestead, and 

( i v )  vary o r  d i scharge  an o r d e r  made under 
t h i s  s e c t i o n .  

(2 )  The c o u r t  may make an o rde r  under subsec t ion  
(1) pending t r i a l  of an a c t i o n  o r  f o r  an in-  
d e f i n i t e  per iod  o r  f o r  a f i x e d  p e r i o d  o f  t i m e .  

(3 )  I f  t h e  spouses a r e  j o i n t  t e n a n t s  o f  t h e  home- 
s t e a d  t h e  c o u r t  may by o rde r  s e v e r  t h e  j o i n t  
tenancy and t h e  spouses s h a l l  upon r e g i s t r a t i o n  
of t he  o r d e r  a t  t h e  Land T i t l e s  O f f i c e  be  
t e n a n t s  i n  common. 

( 4 )  I n  e x e r c i s i n g  i t s  powers under t h i s  s e c t i o n ,  
t h e  c o u r t  s h a l l  have r ega rd  t o  



(i) t h e  a v a i l a b i l i t y  of  o t h e r  accomodat ion  
wi th in  t h e  means of t h e  spouses ,  

(ii) t h e  needs of t h e  c h i l d r e n  of t h e  marr iage,  
and 

(iii) t h e  f i n a n c i a l  p o s i t i o n  o f  t h e  spouses. 

( 5 )  The c o u r t  may make an o r d e r  under t h i s  
s e c t i o n  ex p a r t e  upon being s a t i s f i e d  t h a t  
t h e r e  i s T a n g e r  of i n j u r y  t o  the a p p l i c a n t  
spouse o r  t h e  c h i l d r e n  of t h e  family .  

3 .  An o rde r  under t h i s  Act 

(1) Takes e f f e c t  notwiths tanding an  o r d e r  under 
t h e  Matrimonial Proper ty  Act o r  an o r d e r  f o r  
p a r t i t i o n  o r  s a l e  of  t h e  p rope r ty ,  

(2 )  May be r e g i s t e r e d  a t  t h e  Land T i t l e s  Of f i ce  
a g a i n s t  t h e  t i t l e  t o  t h e  matrimonial  home, and 

( 3 )  Upon such r e g i s t r a t i o n  remains i n  f o r c e  not-  
wi ths tanding  any p a r t i t i o n ,  s a l e  o r  d i s p o s i t i o n  
o f  t h e  p rope r ty  un le s s  t h e  a p p l i c a n t  spouse 
consen ts  t o  o r  p a r t i c i p a t e s  i n  any such 
p a r t i t i o n ,  s a l e  o r  d i s p o s i t i o n .  

4. I f  t h e  spouse t o  whom t h e  c o u r t  g r a n t s  possess ion  
under s e c t i o n  2 becomes e n t i t l e d  t o  a  l i f e  e s t a t e  
of  t h e  homestead an o rde r  under s e c t i o n  2  ceases  t o  
have e f f e c t .  



APPENDIX V 

P a r t i t i o n  and S a l e  Act 

1. I n  t h i s  Act,  

(1) "cour t"  means t h e  Supreme Court  o r  t h e  D i s t r i c t  
Court  of  Alber ta ;  

(2 )  "co-owners" means j o i n t  t e n a n t s  o r  t e n a n t s  i n  
common l e g a l l y  e n t i t l e d  t o  one o f  t h e  fo l lowing  
e s t a t e s  o r  i n t e r e s t s  i n  land:  

(i) a f r eeho ld  e s t a t e  whether o r  n o t  s u b j e c t  
t o  a l e a s e  o r  tenancy; 

(ii) a l e a s e  f o r  a yea r  o r  yea r s ;  

(iii) a p r o f i t  5 prendre;  

bu t  does n o t  mean co-owners of  any f u t u r e  e s t a t e  
o r  i n t e r e s t  i n  l and ,  o r  co-owners ho ld ing  i n  
t r u s t  f o r  common b e n e f i c i a r i e s  . 

[Recommendation #13, p. 18; 
Recommendation #15, p. 241 

(3)  "Homestead" has  t h e  same meaning a s  i n  The 
Dower Act. 

[Recommendation # 6 ,  p. 13; 
Recommendation #8, p. 151 

2. (1) Upon a p p l i c a t i o n  f o r  t e rmina t ion  of t h e  co-ownership 
by one o r  more co-owners, which a p p l i c a t i o n  s h a l l  
be by way of o r i g i n a t i n g  n o t i c e ,  t h e  c o u r t  s h a l l  
make one o r  more o f  t h e  fol lowing o rde r s :  

[Recommendation #3,  p. 8; 
Recommendation # 4 ,  p. 8; 
Recommendation #23, p.371 

(i) A p a r t i t i o n  o r d e r  making a p h y s i c a l  
d i v i s i o n  of a l l  o r  p a r t  of the land  
be tween t h e  co-owners ; 

[Recommendation #2,  p. 81 



(ii) An o r d e r  f o r  s a l e  of  a l l  o r  p a r t  of t h e  
land  and t h e  d i s t r i b u t i o n  of t h e  proceeds 
between t h e  co-owners, such s a l e  and d i s -  
t r i b u t i o n  t o  be under t h e  d i r e c t i o n  o f  t h e  
c o u r t ;  

[Recommendation #2, p. 81 

and 

(iii) An o rde r  f o r  s a l e  of  t h e  i n t e r e s t  of  one 
o r  more of t h e  co-owners i n  a l l  o r  p a r t  
of  t h e  land t o  one o r  more of t h e  o t h e r  
co-owners who a r e  w i l l i n g  t o  purchase t h e  
i n t e r e s t ,  such s a l e  t o  be under t h e  
d i r e c t i o n  of t h e  c o u r t ,  which s h a l l  f i x  
t h e  va lue  of t h e  i n t e r e s t  s o l d  and t h e  o t h e r  
terms of t h e  s a l e .  

[Recommendation # 2 ,  p. 81 

(2)  Subsect ion (1) i s  s u b j e c t  t o  s e c t i o n s  5, 6 ,  9 and 1 0 .  

[Recommendation #3, p. 81 

(3)  I f  t h e  p r i c e  o f f e r e d  a t  a  s a l e  pursuant  t o  o r d e r  
under s e c t i o n  2 ( l )  (ii) i s  l e s s  than  t h e  f a i r  
va lue  of t h e  land  and t h e  c o u r t  cons ide r s  f u r t h e r  
e f f o r t s  t o  e f f e c t  such a s a l e  unwarranted, t h e  
c o u r t  may 

(i) r e f u s e  t o  approve t h e  s a l e ,  and 

(ii) s t a y  t h e  proceedings from t i m e  t o  t i m e .  

[Recommendation #5, p. 91 

(4) Upon making an o r d e r  under subsec t ion  (1) t h e  
c o u r t  may provide f o r  an accounting,  c o n t r i b u t i o n  
o r  adjustment  according t o  law and equ i ty ,  and may 
o rde r  compensation f o r  unequal d i v i s i o n .  

[Recommendation # 2 0 ,  p. 27; 
Recommendation # 2 1 ( 1 )  p. 351 

( 5 )  Without l i m i t i n g  t h e  g e n e r a l i t y  of subsec t ion  ( 4 )  
t h e  c o u r t  may cons ider  

(i) whether one co-owner has  excluded ano the r  
co-owner from t h e  land; 



(ii) whether an occupying co-owner was t enan t ,  
b a i l i f f  o r  agen t  of  ano ther  co-owner; 

(iii) whether a co-owner has  rece ived  from 
t h i r d  p a r t i e s  more than h i s  j u s t  sha re  
of t h e  r e n t s  from t h e  land ,  o r  p r o f i t s  
from t h e  reasonable  removal of i t s  
n a t u r a l  resources ;  

( i v )  whether a co-owner has committed 
waste by -an  unzeasonable use of 
t h e  land;  

(v) whether a co-owner should be compen- 
s a t e d  f o r  non-cap i ta l  expenses;  

( v i )  whether an occupying co-owner c la iming 
non-cap i ta l  expenses should be r equ i r ed  
t o  submit  t o  a f a i r  occupat ion r e n t ;  and 

( v i i )  whether a co-owner has  made improvements 
o r  c a p i t a l  payments t h a t  have inc reased  
t h e  r e a l i z a b l e  va lue  of t h e  land.  

( 6 )  Where t h e  a p p l i c a n t  i s  a co-owner of a l e a s e  o r  a 
p r o f i t  a prendre  t h e  c o u r t  may impose a l l  t e r m s  
and c o n d i t i o n s  necessary t o  ensure  t h a t  t h e  
o b l i g a t i o n s  under t h e  l e a s e  o r  p r o f i t  & prendre  
a r e  performed. 

IRecommendation #17, p. 251 

3 .  A n  o rde r  under s e c t i o n  2(1)  e f f e c t s  severance of a j o i n t  
tenancy.  

[Recommendation #22, p. 361 

4.  (1) A n  o r d e r  under t h i s  Act is  n o t  a d i s p o s i t i o n  under 
The Dower Act. 

[Recommendation #7, p. 151 

(2) Upon co-ownership being terminated under t h i s  Act, 
t h e  land ceases  t o  be a homestead. 

IRecommendation #8 ,  p. 151 

( 3 )  I n  making an o r d e r  under s e c t i o n  2 (1 )  i n  r e s p e c t  
of a homestead t h e  c o u r t  may, when t h e  i n t e r e s t  
of t h e  spouses i n  t h e  homestead a r e  unequal ,  
d i r e c t  compensation by se t -o f f  o r  o therwise  f o r  
t h e  r i g h t s  which each co-owner has under The 
Dower Act.  

[Recommendation # 9 ,  p. 151 



( 4 )  Compensation f o r  a co-owner under subsec t ion  (3)  
s h a l l  be i n  t h e  amount which t h a t  co-owner would 
have rece ived  upon an a p p l i c a t i o n  under The Dower 
Act f o r  an o rde r  d i spens ing  w i t h  t h e  consent  of 
t h e  o t h e r  t o  a d i s p o s i t i o n  of t h e  land.  

[Recommendation # l o ,  p. 161 

5. Where a homestead is t h e  s u b j e c t  ma t t e r  of an a p p l i c a t i o n  
t h e  c o u r t  may s t a y  proceedings under t h i s  Act  pending an 
a p p l i c a t i o n  under t h e  Matrimonial Home Possess ion  A c t  
o r  whi le  an o r d e r  under t h a t  Act remains i n  fo rce .  

[Recommendation #6,  p. 131 

6. Ths c o u r t  may r e f u s e  t o  make an o rde r  under s e c t i o n  2 ( 1 )  
i n  r e s p e c t  of  a l e a s e  o r  p r o f i t  p rendre  i f  t h e  o r d e r  
would unduly p r e j u d i c e  t h e  l e s s o r  o r  g r a n t o r .  

[Recommendation #16, p. 251 

7. (1) I n  t h i s  s e c t i o n ,  "encumbrance" means any charge on 
o r  c la im a g a i n s t  l and  c r e a t e d  o r  e f f e c t e d  f o r  any 
purpose whatever,  and appear ing on t h e  t i t l e  o r  
i n  t h e  gene ra l  r e g i s t e r  i n c l u s i v e  of easements,  
r e s t r i c t i v e  covenants,  p r o f i t s  2 prendre ,  l e a s e s ,  
mortgages, b u i l d e r s '  l i e n s ,  and execut ions  a g a i n s t  
land.  

(2 )  An o r d e r  under t h i s  Act does n o t  a f f e c t  an 
encumbrance a g a i n s t  t h e  whole of t h e  e s t a t e  o r  
i n t e r e s t  which i s  t h e  s u b j e c t  ma t t e r  of  t h e  o rde r .  

( 3 )  The fo l lowing  p rov i s ions  apply i n  r e s p e c t  of an 
encumbrance a g a i n s t  t h e  e s t a t e  o r  i n t e r e s t  of  one 
o r  more b u t  n o t  a l l  of t h e  co-owners; 

(i) upon t h e  naking of an o r d e r  f o r  p a r t i t i o n  
under s e c t i o n  2 (1) (i) t h e  encumbrance be- 
comes an encumbrance a g a i n s t ,  and i s  
r e s t r i c t e d  t o ,  t h e  land a l l o t t e d  t o  t h e  
co-owners whose e s t a t e s  o r  i n t e r e s t s  a r e  
a f f e c t e d  by it; 

(ii) upon t h e  making of an o r d e r  f o r  s a l e  
under s e c t i o n  2 (1) (ii) t h e  
encumbrance s h a l l  be discharged 



and compensation t h e r e f o r  i n  t h e  amount 
f i x e d  by t h e  c o u r t  s h a l l  be a  charge on 
t h e  sha re  of t h e  proceeds accru ing  t o  t h e  
co-owners whose e s t a t e s  o r  i n t e r e s t  a r e  
a f f e c t e d  by it; and 

(iii) upon t h e  making of an o r d e r  f o r  s a l e  
under s e c t i o n  2  (1) (iii) t h e  en- 
cumbrance s h a l l  n o t  be a f f e c t e d  u n l e s s  t h e  
e s t a t e s  o r  i n t e r e s t s  a f f e c t e d  by i t  a r e  
s o l d  i n  which even t  t h e  encumbrance s h a l l  
be discharged and compensation t h e r e f o r  i n  
t h e  amount f i x e d  by t h e  c o u r t  s h a l l  be a  
charge on t h e  sha re  of t h e  proceeds accru ing  
t o  t h e  co-owners whose e s t a t e s  o r  i n t e r e s t s  
a r e  a f f e c t e d  by it. 

( 4 )  The owner of an encumbrance which may be a f f e c t e d  
by an o rde r  under t h i s  Act 

(i) s h a l l  be given n o t i c e  of t h e  a p p l i c a t i o n ,  
and 

(ii) i s  bound by t h e  order .  

[Recommendation #24, p. 371 

8. (1) Where t h e  a p p l i c a n t  seeks  an o r d e r  f o r  p a r t i t i o n  
o f  l and  t h e  c o u r t  on t h e  a p p l i c a t i o n  o f  a  p a r t y  
o r  on i t s  own motion may make an o r d e r  

(i) s t a y i n g  proceedings u n t i l  subd iv i s ion  
approval  under The Planning Act i s  ob ta ined ,  
o r  

(ii) f o r  p a r t i t i o n  c o n d i t i o n a l  upon subd iv i s ion  
approval .  

(2 )  Where subd iv i s ion  approval  i s  n o t  ob ta ined  a  
p a r t y  may apply t o  t h e  c o u r t  f o r  a  f u r t h e r  o rde r .  

[Recommendation # 1 4 ,  p. 1 9 1  

9.  Notwithstanding any c o n t r a c t  t h e  c o u r t  may make an 
o r d e r  t e rmina t ing  a  co-ownership t h e  continuance of 
which would cause  undue hardsh ip  t o  a  co-owner. 

[Recommendation # 1 2 ,  p. 181 



10. In addition to any other powers existing in it to order 
costs the court may make such order as it thinks just 
regarding costs and expenses incurred by a co-owner in 
contemplation of an application. 

[Recommendation #25, p. 371 

11. The Acts of the Parliament of Great Britain, 31 Hen. 
VIII, c. 1; 32 Hen. VIII, c. 32; 31 and 32 Vict., 
c. 40 no longer apply in Alberta. 

[Recommendation #26, p. 381 



APPENDIX V I  

RECOMMENDATION NOT EMBODIED I N  PROPOSED 

PARTITION AND SALE ACT 

R e c o m m e n d a t i o n  #11 

T h a t  The T r a n s f e r  and Descen t  o f  Land A c t  be  
amended t o  a b o l i s h  t e n a n c i e s  by t h e  e n t i r e t i e s .  

[ R e p o r t  P a g e  171 
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