
INSTITUTE OF LAW RESEARCH AND REFORM 

THE UNIVERSITY OF ALBERTA 

EDMONTON, ALBERTA 

REPORT NO. 2 2  

RESIDENTIAL TENANCIES 

FEBRUARY, 1 9  7 7 



The I n s t i t u t e  of Law Research and Reform was 

e s t a b l i s h e d  on January 1, 1968, by t h e  Government of 

A lbe r t a ,  t h e  Un ive r s i t y  of Alber ta  and t h e  Law Soc ie ty  of 

A lbe r t a  f o r  t h e  purposes,  among o t h e r s ,  of conducting 

l e g a l  r e sea rch  and recommending reforms i n  t h e  law. I ts 

o f f i c e  i s  a t  402 Law Cent re ,  Un ive r s i t y  of A lbe r t a ,  

Edmonton, A lbe r t a ,  T6G 2H5. I ts  te lephone number i s  

(403) 432-5291. 

The members of t h e  I n s t i t u t e ' s  Board of D i r ec to r s  

a r e  Judge W .  A.  Stevenson (Chairman); W. F. Bowker, Q.C. ;  

R. P .  F r a s e r ,  Q . C . ;  Margaret Donnelly; W. H .  Hur lbu r t ,  Q . C . ;  

E l l e n  Jacobs;  Dean J. P .  S. McLaren and W .  E .  Wilson. 

The I n s t i t u t e ' s  l e g a l  s t a f f  c o n s i s t s  of W . H .  Hur lbu r t ,  

D i r e c t o r ;  Gordon Bale ,  Assoc ia te  D i rec to r ;  T.W. Mapp, Sen ior  

Adviser;  Margaret A. Shone, Counsel; and Vijay K .  Bhardwaj, 

Gerry van d e r  Ven, and W .  M. Brown, Legal Research O f f i c e r s .  



TABLE OF CONTENTS 

Page NO 

. . . . . . . . . . . . . . . . . . . . . . .  PREFACE 1 

I . PRESENT SITUATION . . . . . . . . . . . . . .  4 

1 . E x i s t i n g  Law . . . . . . . . . . . . . .  4 
2  . P r e s e n t  Housing S i t u a t i o n  . . . . . . . .  6  
3  . Nature of Cur ren t  Problems . . . . . . .  7 

I1 . THE SCOPE OF REFORM . . . . . . . . . . . . .  9 

1 . D e f i n i t i o n  o f  R e s i d e n t i a l  Tenancies . . .  9 
2  . Roomers and Boarders . . . . . . . . . .  12 
3  . Employees . . . . . . . . . . . . . . . .  13 
4 . The Crown a s  Landlord . . . . . . . . . .  13 
5  . Recommendations . . . . . . . . . . . . .  1 4  

I11 . THE TENANCY AGREEMENT . . . . . . . . . . . .  15 

. . . . . . . .  1 . Form o f  Tenancy Agreement 15 . . . . .  2  . N o t i f i c a t i o n  of Tenant ' s  Rights  1 6  
3  . Obl iga t ion  t o  Del iver  a  Copy of t h e  

Tenancy Agreement . . . . . . . . . . . .  16 

. . . . .  I V  . OBLIGATIONS OF LANDLORD AND TENANT 19 

. . . . . . . . .  1 . Landlord ' s  Ob l iga t ions  1 9  

(1) Covenant f o r  Q u i e t  Enjoyment . . . .  1 9  
(2 )  Covenant f o r  H a b i t a b i l i t y  and 

Repair  . . . . . . . . . . . . . . .  22 
(3)  Pr ivacy  . . . . . . . . . . . . . .  27 
( 4 )  R e t a l i a t o r y  Ev ic t ion  . . . . . . . .  31 

. . . . . . . . . .  . 2  Tenant ' s  Ob l iga t ions  32 

(1) Rent . . . . . . . . . . . . . . .  32 

( a )  Ob l iga t ion  t o  Pay Rent . . . .  32 
(b )  Inc reases  i n  Rent . . . . . . .  32 
(c)  Acce le ra t ion  Clauses . . . . .  35 

. . . . . .  (2)  Use and Care of Premises 36 

( a )  Dis turbance of Possess ion and 
Enjoyment of  Landlord and Other 
Tenants . . . . . . . . . . . .  36 

(b)  Care of Rented Premises . . . .  38 
(c)  Tenant ' s  Respons ib i l i t y  f o r  

Other Occupants and V i s i t o r s  . . 3  9  



Page N o  . 
(d)  Recommendations . . .  4 1  

(3 )  Possess ion  . . . . . . . . . . . . .  42 

3 . Locks and S e c u r i t y  Devices . . . . . . .  4 2  

4 . Transfe r  o f  I n t e r e s t s  of  Landlord and 
Tenant . . . . . . . . . . . . . . . . .  44 

(1) Right  t o  Transfe r  . . . . . . . . .  4 4  
(2 )  Ob l iga t ions  A f t e r  Transfe r  . . . . .  46 

. . . . . . . . . . . . . . . . . .  V . REMEDIES 4 9  

1 . E x i s t i n g  Law: Cont rac t  o r  Proper ty  Law: 
Independence of Covenants . . . . . . . .  49 

2 . Breach of Ob l iga t ion  by Landlord . . . .  53 

(1) Breach Depriving Tenant of Bene f i t  . 5 3 
( 2 )  Other Breaches . . . . . . . . . . .  55 

3 . Breach of Ob l iga t ion  by Tenant . . . . .  58 

. . . . . . . . . . . .  (1) Repudiation 58 

(a)  Accept t h e  Tenant ' s  Repudiation 
o r  Surrender  . . . . . . . . .  59 

(b)  Hold t h e  Tenant t o  t h e  Tenancy 
Agreement . . . . . . . . . . .  6 0  

( 2 )  F a i l u r e  t o  Pay Rent . . . . . . . .  6 1  

(a)  Suing f o r  Rent . . . . . . . .  62 
(b) Distress f o r  Rent . . . . . . .  62 
(c) Termination of Tenancy f o r  Non- 

Payment of Rent . . . . . . . .  63 

(3 )  Breach of Other Ob l iga t ions  . . . .  65 
( 4 )  Recommendations . . . . . . . . . . .  66 

4 . F r u s t r a t i o n  of Con t r ac t  . . . . . . . . .  68 

. . . . . . . . .  V I  . FAILURE TO G I V E  POSSESSION 7 1  

1 . By Tenant . . . . . . . . . . . . . . . .  7 1  
2 . ByLandlord  . . . . . . . . . . . . . . .  73 
3 . Overholding Tenant and N e w  Tenant . . . .  76 
4 . Recommendations . . . . . . . . . . . . .  78 



iii 

Page No . 
V I I  . TERMINATION OF TENANCIES . . . . . . . . . .  

1 . Termination by Agreement of  t h e  P a r t i e s  . 
2 . Termination of Pe r iod ic  Tenancies . . . .  
3 . Termination f o r  Breach of Obl iga t ion  o r  

F r u s t r a t i o n  of Cont rac t  . . . . . . . . .  
4 . Per iod ic  Tenancies Created by Imp l i ca t ion  

of Law a t  the Termination of a P r i o r  
Tenancy . . . . . . . . . . . . . . . .  
(1) Acceptance of Arrears  of  Rent o r  

Compensation f o r  Use and Occupation 
Af t e r  a  Notice t o  Terminate. o r  
Termination of a Tenancy . . . . . .  

( 2 )  Acceptance of Rent A f t e r  Termination 
of a  Tenancy . . . . . . . . . . . .  

5 . S e c u r i t y  Deposi ts  . . . . . . . . . . . .  
(1) General . . . . . . . . . . . . . .  
( 2 )  Amount of  S e c u r i t y  Deposi t  . . . . .  
(3 )  I n t e r e s t  on S e c u r i t y  Deposit  . . . .  
( 4 )  Dispos i t i on  of S e c u r i t y  Deposi t  on 

S a l e  of  Proper ty  . . . . . . . . . .  
( 5 )  Return of S e c u r i t y  Deposit  . . . . .  
( 6 )  An A l t e r n a t i v e  f o r  Adminis t ra t ion of 

S e c u r i t y  Deposi ts  . . . . . . . . .  . . . . . . . . . .  ( 7 )  Recommendations 

V I I I  . DISPOSAL OF ABANDONED GOODS . . . . . . . . .  
I X  . RESOLUTION OF DISPUTES . . . . . . . . . . .  

1 . Adjudica t ion  . . . . . . . . . . . . . .  
(1) F i e l d  of Choice . . . . . . . . . .  
(2)  Reasons f o r  Choice . . . . . . . . .  

( a )  Independent Adjudicat ion 
According t o  Law . . . . . . .  

(b) A v a i l a b i l i t y  of  Se rv i ce  . . . .  
(c)  S u i t a b i l i t y  o f  Procedures . . .  
(d)  Expe r t i s e  . . . . . . . . . . .  

( 3 )  J u r i s d i c t i o n  and Procedures of . . . . . . . . . . . . . . .  c o u r t s  

( a )  J u r i s d i c t i o n  . . . . . . . . .  
(b) Removal t o  Supreme Court  o r  

D i s t r i c t  Court  . . . . . . . .  
(c )  Appeals . . . . . . . . . . . .  



Page No . 
(4) C o n s t i t u t i o n a l  Cons idera t ions  . . .  113 
(5) Recommendations Concerning Adjudica t ion  

of Disputes  . . . . . . . . . . . .  115 

2 . Information.  Advice and Mediation . . . .  1 1 7  

(1) Landlord and Tenant Advisory Boards . 118 
( 2 )  P r o v i n c i a l  Government Agency . . . .  1 1 9  
(3 )  Recommendations as t o  Informat ion 

and Mediation Functions . . . . . .  120 

X . SERVICE AND DELIVERY OF NOTICES AND 
DOCUMENTS . . . . . . . . . . . . . . . . . .  1 2 4  

X I  . CONTRACTING OUT . . . . . . . . . . . . . . .  127 

. . . . . . . . . . .  X I 1  . TRANSITIONAL PROVISIONS 128 

X I 1 1  . SECURITY OF TENURE . . . . . . . . . . . . .  130 

1 . I s s u e  . . . . . . . . . . . . . . . . . .  130 
2 . I n s t i t u t e ' s  D i spos i t i on  of t h e  Ques t ion  . . . . . . . . . .  of S e c u r i t y  of Tenure 130 
3  . Arguments For and Agains t  S e c u r i t y  

of  Tenure . . . . . . . . . . . . . . . . .  131 
4 . Can S e c u r i t y  of Tenure E x i s t  Without 

Rent Control?  . . . . . . . . . . . . . .  134 
5 . Plan f o r  S e c u r i t y  of  Tenure . . . . . . .  136 

(1) Basic  P r o t e c t i o n  . . . . . . . . . .  137 
(2)  Cause . . . . . . . . . . . . . . .  137 . . . . . . . . . .  (3)  Changes i n  Terms 139 
( 4 )  Assignees . . . . . . . . . . . . .  139 
(5) Fixed Term Tenancies . . . . . . . .  139 
( 6 )  Burden of Proof . . . . . . . . . .  1 4 1  . . . . . . . . . . . . .  (7)  Procedure 142 

6 . Summary of Plan f o r  S e c u r i t y  of Tenure . . 1 4  3  

X I V  . CONCLUSION . . . . . . . . . . . . . . . . .  1 4 7  

APPENDIX A . . . . . . . . . . . . . . . . . . . . .  148 

APPENDIX B . . . . . . . . . . . . . . . . . . . . .  150 

APPENDIX C . . . . . . . . . . . . . . . . . . . . .  183 

APPENDIX D . . . . . . . . . . . . . . . . . . . . .  187 

APPENDIX E . . . . . . . . . . . . . . . . . . . . .  188 



v 

A P P E N D I X  F . . . . . . . . . . . . . . . . . . . . .  199 

A P P E N D I X  G . . . . . . . . . . . . . . . . .  2 0 1  

ACKNOWLEDGEMENTS . . . . . . . . . . . . . . . . . .  2 0 4  



RESIDENTIAL TENANCIES 

PREFACE 

I n  February 1974 t h e  I n s t i t u t e  undertook a  s tudy  of t h e  

l a w  r e l a t i n g  t o  t enanc ie s  of r e s i d e n t i a l  premises ,  which i s  

t h e  p a r t  of t h e  law of l and lo rd  and t e n a n t  which i s  most 

u rgen t ly  i n  need of reform. This  r e p o r t  i s  t h e  r e s u l t  of 

t h a t  s tudy  and of our  cons ide ra t ion  of t h e  problems d i s c l o s e d  

by it. I t  con ta ins  recommendations f o r  changes i n  t h e  law, 

and a  proposed P a r t  2 of t h e  Landlord and Tenant Act i s  

a t t a c h e d  t o  it a s  Appendix B.  

Much work has  been done on t h e  s u b j e c t  i n  r e c e n t  y e a r s ,  

and t h e r e  have been l e g i s l a t i v e  changes o r  recommendations 

f o r  change i n  Ontar io ,  Manitoba, B r i t i s h  Columbia and 

New Brunswick. Commencing w i t h  t h e  new Acts and r e c e n t  

s t u d i e s ,  and ampli fying them wi th  our  own r e sea rch  where 

necessary ,  we arranged f o r  t h e  p repa ra t ion  of a  s e r i e s  of  

"background papers"  which, t o g e t h e r  w i th  a  s e r i e s  of  ques t ions  

a r i s i n g  from them, formed t h e  b a s i s  of our  c o n s u l t a t i o n  

wi th  t h e  p u b l i c .  The p u b l i c a t i o n  o f  t h e  background papers ,  

and t h e  a t t e n d a n t  p u b l i c i t y ,  r e s u l t e d  i n  t h e  submissions 

l i s t e d  i n  Appendix G and i n  meetings which w e  he ld  w i th  

i n t e r e s t  groups,  t h e  Landlord and Tenant Advisory Boards, 

and a  committee of t h e  A lbe r t a  Branch of t h e  Canadian Bar 

Assoc ia t ion ,  a l l  of which helped us t o  reach a  b e t t e r  under- 

s t and ing  of t h e  problems of l and lo rds  and t e n a n t s .  Because 

t h e  comments we have rece ived  have been s o  ex t ens ive  t h a t  

f u r t h e r  c o n s u l t a t i o n  seems unnecessary,  and because of t h e  

urgency of reform, w e  have decided t o  i s s u e  a  f i n a l  r e p o r t  

now r a t h e r  than a  working paper o r  d r a f t  r e p o r t .  

A s u b j e c t  which has become of u rgen t  concern s i n c e  t h e  

commencement of  our  s tudy  i s  t h a t  of r e n t  c o n t r o l .  During 



t h e  summer of 1975 t h e  Min i s t e r  of  Consumer and Corporate 

A f f a i r s  asked us t o  i nc lude  t h a t  s u b j e c t  i n  our  s tudy ,  and 

we agreed t o  do s o  a l though we had r e s e r v a t i o n s  a r i s i n g  from 

t h e  magnitude of t h e  t a s k  and from t h e  s u b s t a n t i a l  s o c i a l  

and economic ques t ions  involved.  However, w i th  t h e  i n t r o -  

duc t ion  of t h e  f e d e r a l  government's a n t i - i n f l a t i o n  program 

and t h e  p r o v i n c i a l  government's d e c i s i o n  t o  i n t roduce  t h e  

Temporary Rent Regulation Measures Act,  t h e  Min i s t e r  withdrew 

h i s  r e q u e s t  and we d i scont inued  our  s tudy  of t h e  s u b j e c t .  

Our r e p o r t  accordingly does n o t  d e a l  w i th  t h e  s u b j e c t  of r e n t  

c o n t r o l .  

Another c o n t r o v e r s i a l  s u b j e c t  i s  " s e c u r i t y  of  t e n u r e " .  

Under a  system of s e c u r i t y  of t enu re  t h e  law would be 

changed s o  t h a t  a  l and lo rd  would no longer  have t h e  power 

t o  t e rmina t e  a  r e s i d e n t i a l  tenancy except  f o r  cause .  Our 

r e p o r t  i nc ludes  f o r  cons ide ra t ion  a  p lan  which would provide 

f o r  s e c u r i t y  of t enu re ,  b u t ,  f o r  two reasons ,  w e  have come 

t o  t h e  conclusion t h a t  we should n o t  make a  recommendation 

a s  t o  whether o r  n o t  t h a t  p lan  should be adopted.  Our f i r s t  

reason i s  t h a t  t h e  p lan  r a i s e s  s e r i o u s  s o c i a l  and economic 

q u e s t i o n s  which we a r e  n o t  a b l e  t o  answer. Commissioning 

s t u d i e s  t o  answer t h e s e  q u e s t i o n s  would g r e a t l y  expand t h e  

scope of our  p r o j e c t  and would cause  cons ide rab le  de lay  i n  

i s s u i n g  o u r  r e p o r t .  The second reason i s  t h a t  a  d e c i s i o n  

r e l a t i v e  t o  s e c u r i t y  of t enu re  may have an e f f e c t  upon t h e  

supply of r e n t a l  accommodation, and we th ink  t h a t  i t  would 

n o t  be wise  f o r  us t o  make recommendations on something 

which i s  on ly  one p a r t  of a  complex and i n t e r r e l a t e d  problem. 

The r e n t a l  of  s i t e s  f o r  mobile homes i s  a l s o  p a r t  of our  

p r o j e c t .  I t  i s  d e a l t  w i th  by t h e  e x i s t i n g  Landlord and 

Tenant Act and t h e r e  a r e  some b a s i c  s i m i l a r i t i e s  between t h e  

tenancy of  a  mobile home s i t e  and of more convent ional  

r e s i d e n t i a l  premises.  We had intended t o  d e a l  w i t h  t h e  

s u b j e c t  i n  t h i s  r e p o r t ,  b u t  a t  a  l a t e  s t a g e  concluded from 



our  d i scuss ions  t h a t  we need f u r t h e r  c o n s u l t a t i o n  wi th  t h o s e  

who would be a f f e c t e d  by any new l e g i s l a t i o n .  We w i l l  t he re -  

f o r e  i s s u e  a  working paper  on t h e  s u b j e c t  of mobile homes. 

Accordingly,  t h i s  r e p o r t  w i l l  d e a l  wi th  t h e  r e s p e c t i v e  

r i g h t s  and remedies of  l and lo rds  and t e n a n t s  of r e s i d e n t i a l  

premises a s  between themselves ,  and w i l l  make s u b s t a n t i a l  

recommendations f o r  reform. I t  w i l l  a l s o  p u t  forward f o r  

c o n s i d e r a t i o n ,  bu t  wi thout  recommendation f o r  acceptance o r  

r e j e c t i o n ,  a  p lan  f o r  s e c u r i t y  of  t e n u r e .  
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PRESENT SITUATION 

1. E x i s t i n g  Law 

The r e l a t i o n s h i p  between l and lo rd  and t e n a n t  i s  governed 

by common law r u l e s  which had t h e i r  o r i g i n  i n  t h e  f euda l  and 

a g r a r i a n  s o c i e t y  of England a s  i t  e x i s t e d  be fo re  t h e  

development of  c o n t r a c t  law. Land was t h e  p r i n c i p a l  source  

of wea l th  and s t a t u s ,  and t h e  primary element i n  t h e  land lord-  

t e n a n t  r e l a t i o n s h i p  was t h e  v e s t i n g  of a  l ea seho ld  e s t a t e  

g i v i n g  e x c l u s i v e  possess ion  of t h e  land t o  t h e  t e n a n t  i n  

r e t u r n  f o r  a  r e n t  p a i d  t o  t h e  l and lo rd  i n  money o r  by a  

sha re  of t h e  produce of t h e  land.  Possess ion of t h e  land 

f o r  t h e  growing of crops  o r  t h e  r a i s i n g  of c a t t l e  was t h e  

main i n t e r e s t  of  t h e  t e n a n t ;  houses and o t h e r  s t r u c t u r e s  

were of secondary importance.  We w i l l  d e a l  w i th  t h e  common 

law r u l e s  f u r t h e r  i n  Chapter  I V .  

The main i n t e r e s t  of  t h e  r e s i d e n t i a l  t e n a n t  today i s  

comfortable  l i v i n g  q u a r t e r s .  I n  t h e  usua l  c a s e  n e i t h e r  t h e  

t e n a n t  n o r  t h e  l and lo rd  wants a  f i x e d  commitment t o  

p a r t i c u l a r  premises f o r  a  long term. I n  most ca ses  t h e  

t e n a n t  r e n t s  an apartment which i s  only p a r t  of  a  b u i l d i n g ,  

and he  is dependent upon h i s  l and lo rd  f o r  access  through 

common a r e a s  and f o r  o t h e r  necessary s e r v i c e s .  Because t h e  

common law r u l e s  r e f l e c t  t h e i r  o r i g i n  and a r e  focused on 

t h e  l e a s e  a s  an e s t a t e  i n  land they  a r e  o f t e n  i n a p p r o p r i a t e  

t o  r e s i d e n t i a l  t enanc ie s ,  which a r e  today s u b s t a n t i a l l y  

c o n t r a c t u a l .  Although t h e  c o u r t s  have adapted many of t h e  

o l d e r  r e a l  p roper ty  r u l e s ,  w e  t h i n k  t h a t  l e g i s l a t i o n  i s  

r equ i r ed  t o  g i v e  t h o s e  r u l e s  a  thorough overhaul .  

There i s  a l r eady  an Alber ta  Landlord and Tenant Act,  

b u t  it d e a l s  on ly  wi th  l i m i t e d  a s p e c t s  of t h e  r e l a t i o n s h i p  

of l a n d l o r d  and t e n a n t .  These i nc lude  t e rmina t ion  procedures;  



t h e  d e l i v e r y  t o  t h e  t e n a n t  of a  copy of a  w r i t t e n  tenancy 

agreement; s e c u r i t y  d e p o s i t s ;  t h e  l a n d l o r d ' s  r i g h t  of  

e n t r y ;  n o t i c e s  of i n c r e a s e  i n  r e n t  o r  of conversion of t h e  

premises t o  condominium ownership; and recourse  a g a i n s t  

r e t a l i a t o r y  e v i c t i o n  of a  t e n a n t  f o r  pursuing r i g h t s  under 

t h e  Temporary Rent Regulation Measures Act. Otherwise it 

l eaves  t h e  common law r u l e s  untouched. 

Because t h e  common law r u l e s  were framed on t h e  theory  

t h a t  t h e  b a s i c  element of t h e  land lord- tenant  r e l a t i o n s h i p  

was t h e  t r a n s f e r  of a  non-freehold e s t a t e  i n  land t o  t h e  

t e n a n t ,  t hey  imposed few c o n t r a c t u a l  o b l i g a t i o n s .  A s  e a r l y  

a s  1843 t h e  Engl ish  c o u r t s  d i d  impose an impl ied covenant 

on t h e  l a n d l o r d  t h a t  fu rn i shed  r e s i d e n t i a l  premises would be 

reasonably f i t  f o r  h a b i t a t i o n  a t  t h e  commencement of  t h e  

tenancy.  They a l s o  imposed i n  a l l  t enanc ie s  an impl ied 

covenant of  q u i e t  enjoyment, which, a l though o r i g i n a l l y  

in tended  t o  p r o t e c t  t h e  t e n a n t ' s  t i t l e  and possess ion ,  has  

been expanded by some r ecen t  d e c i s i o n s  t o  p r o h i b i t  t h e  

l and lo rd  from i n t e r f e r i n g  wi th  t h e  t e n a n t ' s  a c t u a l  enjoyment 

of  t h e  premises f o r  t h e  usua l  purposes of t h e  tenancy.  

Moreover, i n  some s i t u a t i o n s ,  c o u r t s  have r equ i r ed  t h e  land- 

l o r d  t o  r e p a i r  premises under h i s  c o n t r o l  i n  o r d e r  t o  

r e f r a i n  from i n t e r f e r i n g  wi th  t h e  t e n a n t ' s  emjoyment. While 

t hose  c a s e s  may p r o j e c t  a  t r e n d  i n  t h e  common law, it remains 

u n c e r t a i n  what a c t s  of t h e  l and lo rd  w i l l  c o n s t i t u t e  an 

i n t e r f e r e n c e  wi th  enjoyment, and what maintenance and r e p a i r ,  

i f  any, w i l l  be r equ i r ed  a s  a  consequence. 

The l a n d l o r d  and t e n a n t  a r e  i n  gene ra l  f r e e  t o  r e g u l a t e  

t h e i r  r e l a t i o n s h i p  by c o n t r a c t ,  b u t  i n  p r a c t i c e  t h i s  freedom 

of c o n t r a c t  u s u a l l y  works t o  t h e  b e n e f i t  of t h e  l and lo rd  who 

i s  i n  a  b e t t e r  p o s i t i o n  t o  d i c t a t e  t h e  terms of t h e  tenancy 

agreement. There i s  n o t  an e q u a l i t y  of informed barga in ing  

power, a  problem which i s  e s p e c i a l l y  a c u t e  when r e n t a l  



accommodation i s  i n  s h o r t  supply.  I t  i s  our  view t h a t  t h e  

law should be reformed t o  c r e a t e  a  f a i r  balance between t h e  

r e s p e c t i v e  r i g h t s  and o b l i g a t i o n s  of t h e  l and lo rd  and of 

t h e  t e n a n t ,  whi le  p r o t e c t i n g  t h e  i n t e r e s t s  of bo th .  

2 .  P r e sen t  Housing S i t u a t i o n  

We should  p o i n t  o u t  t h a t  a l though t h e  e f f e c t  of our  

recommendations w i l l  be s i g n i f i c a n t ,  it w i l l  be l i m i t e d  by 

economic f o r c e s .  Reform of t h e  l e g a l  r e l a t i o n s h i p  of 

r e s i d e n t i a l  l and lo rd  and t e n a n t  i s  impor tan t ;  t h e  b a s i c  

law of t h e  province a f f e c t i n g  t h a t  r e l a t i o n s h i p  should be 

f a i r  and soundly conceived.  But reform w i l l  n o t  of i t s e l f  

p rov ide  t h e  people of Alber ta  w i t h  adequate l i v i n g  

accommodation a t  r e n t s  which they  can a f f o r d  t o  pay. 

The sho r t age  of r e n t a l  accommodation i n  t h e  urban 

c e n t r e s  of  A lbe r t a  today p u t s  t h e  t e n a n t  a t  a  g r e a t  d i sad-  

vantage.  A t e n a n t  who i s  d e s p e r a t e  f o r  a  p l ace  t o  l i v e  may 

pay exces s ive  r e n t .  He may pay o t h e r  s u b s t a n t i a l  sums of 

money t o  t h e  l a n d l o r d ,  and t h e s e  may n o t  be re fundable .  He 

may accep t  bad r e p a i r .  He may r e f r a i n  from a s s e r t i n g  h i s  

l e g a l  r i g h t s  a g a i n s t  t h e  l a n d l o r d  i f  he f e a r s  e v i c t i o n .  

I n  t h i s  environment, l e g i s l a t i o n  con fe r r ing  a d d i t i o n a l  

r i g h t s  and remedies w i l l  s t i l l  n o t  p l ace  t h e  t e n a n t  on an 

equa l  ba rga in ing  p o s i t i o n  wi th  t h e  l and lo rd .  Competition 

made p o s s i b l e  by a  reasonable  vacancy r a t e  w i l l  be 

necessary .  

I t  has  become obvious t h a t  t h e  sho r t age  of r e n t a l  

accommodation i n  t h e  urban c e n t r e s  has  produced hardsh ip  

among t e n a n t s .  I t  i s  n o t  our  func t ion ,  however, t o  s tudy  

t h e  economic problems r e l a t e d  t o  t h e  supply and d i s t r i b u t i o n  

of housing.  A l l  t h a t  we can do i s  t o  p o i n t  o u t  t h a t  t h e  

sho r t age  of r e n t a l  accommodation, e s p e c i a l l y  i n  urban a r e a s ,  



is an unresolved and very s e r i o u s  problem, and t h a t  it w i l l  

c o n s t r a i n  t h e  e f f e c t i v e n e s s  of our  recommendations. 

3 .  Nature of Current  Problems 

We have concluded t h a t  t h e  law of l a n d l o r d  and t e n a n t  i s  

based on n o t i o n s  of p rope r ty  law t o  a  much g r e a t e r  e x t e n t  

than i s  j u s t i f i e d  i n  t h e  g r e a t  bulk of r e s i d e n t i a l  t e n a n c i e s ,  

where c o n t r a c t u a l  r e l a t i o n s h i p s  a r e  more important  than  

p rope r ty  r e l a t i o n s h i p s .  I n  t h e  course of t h i s  r e p o r t  w e  

w i l l  i d e n t i f y  s p e c i f i c  problems a r i s i n g  from o b s o l e t e  l e g a l  

d o c t r i n e .  W e  w i l l  a l s o  s e e  t h a t  freedom of c o n t r a c t  has  

enabled t h e  g r e a t  ma jo r i t y  of l and lo rds  t o  s o l v e ,  o r  a t  

l e a s t  t o  a l l e v i a t e ,  t h e s e  problems c r e a t e d  by outmoded 

concepts ;  l and lo rds  have simply d r a f t e d  tenancy agreements 

n e u t r a l i z i n g  common law r u l e s  which were adverse  t o  t h e i r  

i n t e r e s t s .  

W e  a l s o  b e l i e v e  t h a t  t h e r e  i s  another  group of problems 

f o r  t e n a n t s  a r i s i n g  from what might be c a l l e d  socio-economic 

f a c t o r s .  Most l and lo rds  have a  p o s i t i o n  of s u p e r i o r i t y  i n  

ba rga in ing  wi th  most t e n a n t s ;  because they  have more 

economic s t r e n g t h  and g r e a t e r  access  t o  l e g a l  adv ice ,  they 

a r e  a b l e  t o  s t i p u l a t e  f o r  c o n t r a c t u a l  terms which w i l l  

p r o t e c t  them a g a i n s t  t e n a n t s .  The s u p e r i o r  p o s i t i o n  of t h e  

l a n d l o r d  i s  i n t e n s i f i e d  i f  t h e  demand f o r  r e n t a l  housing 

exceeds t h e  supply,  because t h e  l and lo rd  can r e p l a c e  t h e  

t enan t  much more e a s i l y  and wi th  much l e s s  f i n a n c i a l  and 

emotional  s t r a i n  than t h e  t e n a n t  can r e p l a c e  t h e  r en t ed  

premises.  Th i s  imbalance i n  barga in ing  power prevents  t h e  

t e n a n t  from us ing  h i s  freedom of c o n t r a c t  t o  improve h i s  
\ 

p o s i t i o n  v i s -a -v i s  t h e  l and lo rd .  We a r e ,  of course ,  aware 

t h a t  t h e r e  a r e  l and lo rds  who a r e  n e i t h e r  a f f l u e n t  nor  

exper ienced,  and t h a t  any change i n  t h e  law must t a k e  t h e i r  

s i t u a t i o n  i n t o  account .  



I t  i s  important  t o  bea r  i n  mind t h e  d i s t i n c t i o n  between 

t h e  problems a r i s i n g  from o b s o l e t e  l e g a l  theory  and t h e  

problems a r i s i n g  from unequal economic power. The former 

can be r e c t i f i e d  wi thout  t o o  much d i f f i c u l t y ;  t h e  l a t t e r  

r e q u i r e  much c l o s e r  a t t e n t i o n .  We can recommend s t a t u t o r y  

p rov i s ions  t o  be impl ied i n  a l l  r e s i d e n t i a l  t e n a n c i e s ,  

p rov i s ions  in tended t o  r e s t o r e  a  f a i r  balance between t h e  

r i g h t s  and d u t i e s  of t h e  p a r t i e s  which l and lo rds  cannot 

c o n t r a c t  a g a i n s t .  W e  must remember, however, t h a t  t h e  law 

must n o t  impose unreasonable o b l i g a t i o n s  which w i l l  d iscourage 

l and lo rds  of whatever means and exper ience  from supplying 

r e n t a l  accommodation, f o r  t h a t  would worsen t h e  p o s i t i o n  

of t e n a n t s .  



I1 

THE SCOPE OF REFORM 

1. D e f i n i t i o n  o f  R e s i d e n t i a l  Tenancies 

When one who owns a  possessory e s t a t e  i n  l and ,  a  

" l a n d l o r d " ,  t r a n s f e r s  a  r i g h t  of  exc lus ive  possess ion t o  

ano the r ,  a  " t e n a n t " ,  a  tenancy r e l a t i o n s h i p  i s  c r e a t e d  

between t h e  two wi th  r e s p e c t  t o  t h e  land i n  which t h e  t e n a n t  

has acqui red  an i n t e r e s t .  The r i g h t s  and d u t i e s  of  t h e  

l a n d l o r d  and t e n a n t  a r e  r e f l e c t e d  i n  t h e  "tenancy agreement". 

I f  t h e  "tenancy agreement" i s  i n  w r i t i n g ,  it w i l l  u sua l ly  be 

c a l l e d  a  l e a s e ,  and t h e  l and lo rd  and t e n a n t ,  r e s p e c t i v e l y ,  

w i l l  be c a l l e d  " l e s s o r "  and l e s s e e " .  I n  t h i s  r e p o r t ,  

however, we w i l l  u s e  t h e  t e r m s  " l and lo rd" ,  " t e n a n t " ,  and 

"tenancy agreement", f o r  purposes of s i m p l i c i t y .  

We now t u r n  t o  "assignments" and sub tenanc ies" .  Suppose 

t h a t  l a n d l o r d  A r e n t s  h i s  house t o  t enan t  B f o r  a  f i x e d  term 

of 3 y e a r s .  This  produces a  tenancy r e l a t i o n s h i p  between A 

and B a s  t o  t h e  3 yea r  term. Tenant B may t r a n s f e r  a l l  of - 
h i s  r i g h t s  and d u t i e s  i n  t h e  3 year  t e r m  t o  t e n a n t  C ,  and 

t h i s  i s  c a l l e d  an "assignment".  When t h i s  i s  done, a  

tenancy r e l a t i o n s h i p  a r i s e s  between l and lo rd  A and t e n a n t  C 

a s  t o  t h e  ba lance  of t h e  3 yea r  term. B remains c o n t r a c t u a l l y  

bound t o  A ,  b u t  B i s  no longer  a  t e n a n t  of A .  

However, suppose t h a t ,  when 2 y e a r s  of t h e  f i x e d  term 

remain, t e n a n t  B d e s i r e s  t o  r e n t  t h e  house t o  t enan t  C f o r  

a  f i x e d  term of 1 yea r .  This may be done, and i f  it i s ,  a  

new tenancy r e l a t i o n s h i p  a r i s e s  a s  t o  t h e  1 y e a r  term between 

B a s  l and lo rd  and C a s  t e n a n t .  C becomes B ' s  t e n a n t ,  and 

B ( t h e  o r i g i n a l  t e n a n t )  becomes C ' s  l and lo rd .  Although t h e r e  

i s  n e i t h e r  a  c o n t r a c t u a l  nor  a  tenancy r e l a t i o n s h i p  between 

A and C ,  t h e  tenancy r e l a t i o n s h i p  between l and lo rd  A and 

t e n a n t  B a s  t o  t h e  balance of t h e  3 yea r  term remains i n  



e f f e c t .  I n  d e s c r i b i n g  t h i s  s i t u a t i o n ,  we f r e q u e n t l y  say 

t h a t  t e n a n t  B (of  l and lo rd  A )  has made a sub lease  t o  C.  

I t  i s  u s e f u l  t o  desc r ibe  B a s  a sub landlord  o r  s u b l e s s o r ,  

and C a s  a sub tenant  o r  sub le s see ,  because one i s  immediately 

pu t  on n o t i c e  t h a t  B ,  a l though t h e  l and lo rd  of C ,  i s  a 

t e n a n t  of  someone e l s e ,  i n  t h i s  example A. But a s  a m a t t e r  

o f  a c c u r a t e  l e g a l  d e f i n i t i o n ,  C i s  a t e n a n t  of B ,  ( n o t  a 

s u b t e n a n t ) ,  and B i s  a l a n d l o r d  of C (no t  a s u b l a n d l o r d ) .  

For t h i s  reason,  t h e  term " t e n a n t "  i n  t h i s  r e p o r t  w i l l  i nc lude  

a sub tenant  un l e s s  t h e  t e x t  i n d i c a t e s  o therwise .  

Any a t t empt  t o  d e f i n e  " r e s i d e n t i a l  tenancy" i s  d i f f i c u l t .  

I f  one could d e f i n e  " tenancy",  one would s t i l l  be faced wi th  

t h e  problem of d e f i n i n g  " r e s i d e n t i a l " ,  which r e a l l y  involves  

an a t t empt  t o  exclude "commercial" and " a g r i c u l t u r a l " .  

We begin  wi th  " tenancy",  which i s  simply a term 

d e s c r i p t i v e  of t h e  i n t e r e s t  i n  land acqui red  by a t e n a n t  

from h i s  l and lo rd .  I n  t h e  more t e c h n i c a l  language of a 

common law p rope r ty  lawyer,  t h e  t e n a n t ' s  i n t e r e s t  i n  land 

i s  a "non-freehold e s t a t e " .  The meaning o f  t h i s  phrase  has 

been developed through c o u r t  d e c i s i o n s  over  c e n t u r i e s ,  and 

t h i s  p rocess  i s  cont inu ing .  We can a t tempt  t o  d i s t i n g u i s h  

"tenancy" from "easement" by say ing  t h a t  "tenancy" inc ludes  

a r i g h t  o f  exc lus ive  possess ion ,  whereas "easement" r e f e r s  

t o  a non-exclusive r i g h t  t o  use  land .  Thus, one could r e n t  

h i s  ne ighbour ' s  garage t o  park h i s  c a r ,  and having ob ta ined  

t h e  r i g h t  of  exc lus ive  possess ion ,  be a t e n a n t .  O r ,  one 

could a c q u i r e  a r i g h t  t o  park on h i s  ne ighbour ' s  driveway, 

and t h i s  would on ly  be an easement, n o t  a tenancy.  The 

d i s t i n c t i o n  between "tenancy" and " l i c e n s e "  i s  even more 

e l u s i v e .  One can t ake  a motel  u n i t  f o r  a n i g h t ,  o r  a week, 

o r  a month. The exc lus ive  r i g h t  t o  occupy t h e  motel  u n i t  

f o r  t h e  p re sc r ibed  pe r iod  i s  c a l l e d  a " l i c e n s e " .  Why n o t  a 

tenancy? The answer o f  t h e  c o u r t s  i s  t h a t  it is u n l i k e l y  



t h a t  t h e  p a r t i e s  in tended  t h a t  one who has  taken a  motel  

u n i t  f o r  a  n i g h t  should acqu i r e  a  non-freehold e s t a t e  i n  

t h e  motel  u n i t .  Rather ,  he has  acqui red  a  mere c o n t r a c t  

r i g h t .  But t h e  answer might be o therwise  i f  t h e  motel  

u n i t  inc luded  a  k i t c h e n e t t e ,  and were " r en t ed"  f o r  s e v e r a l  

months. 

Drawing t h e  l i n e  between a  tenancy and some o t h e r  l e g a l  

r e l a t i o n s h i p  i s ,  we b e l i e v e ,  more proper ly  a  j u d i c i a l  than  a  

l e g i s l a t i v e  func t ion .  We g i v e  two reasons .  One i s  t h a t  

c o u r t s  can r e s o l v e  b o r d e r l i n e  ca ses  w i th  more f l e x i b i l i t y  

and hence responsiveness  t o  t h e  needs of unique s i t u a t i o n s .  

The o t h e r  i s  t h a t  any d e f i n i t i o n  we might develop would be  

s o  complex t h a t  it might w e l l  c r e a t e  more problems than it 

would so lve .  We do n o t  b e l i e v e  t h e  proposed Act should 

a t tempt  t o  d e f i n e  " t enan t "  o r  " tenancy".  

The nex t  d e f i n i t i o n a l  problem i s  t h e  term " r e s i d e n t i a l " .  

F o r t u n a t e l y ,  t h i s  term involves  economic r a t h e r  than  l e g a l  

concepts .  We propose t o  d e f i n e  " r e s i d e n t i a l  premises" a s  a  

s e l f - con ta ined  dwel l ing  u n i t ,  and " r e s i d e n t i a l  tenancy" a s  

a  tenancy of r e s i d e n t i a l  premises f o r  p r i m a r i l y  r e s i d e n t i a l  

purposes .  Our proposed Act i s  n o t  in tended t o  apply t o  a  

tenancy f o r  p r imar i ly  commercial o r  a g r i c u l t u r a l  purpose.  

For example, an e n t i r e  apartment b u i l d i n g  may be l ea sed  t o  

a  l e s s e e  under a  "headlease" .  Th i s  l e s s e e ,  a s  l and lo rd ,  

w i l l  make 50 sub leases  t o  r e s i d e n t i a l  t e n a n t s .  We th ink  it 

u n l i k e l y  t h a t  a  c o u r t  would cons ider  t h e  apartment b u i l d i n g  

a s  a  - se l f - con ta ined  dwel l ing  u n i t ,  o r  t h e  head lease  a s  

p r i m a r i l y  f o r  r e s i d e n t i a l  purposes.  Rather ,  t h e  head lease  i s  

p r i m a r i l y  commercial, and t h e  sub leases  a r e  r e s i d e n t i a l .  

We have inc luded  t h e  word "p r imar i ly"  i n  r ecogn i t i on  of t h e  

r e a l i t y  t h a t  t h e r e  a r e  t enanc ie s  f o r  m u l t i p l e  purposes ,  and 

t h a t  t h e  primary purpose w i l l  depend on t h e  c i rcumstances .  

One might l e a s e  a  s t o r e  b u i l d i n g  wi th  a  smal l  r e s i d e n t i a l  



s u i t e  a t  t h e  r e a r .  W e  t h i n k  such a tenancy would probably 

be p r imar i ly  commercial. One might l e a s e  land vary ing  

between 3 and 300  a c r e s ,  i nc lud ing  a house. Whether t h e  

t e n a n t  has  a k i t chen  garden o r  i s  ope ra t ing  a farm i s  a 

ques t ion  of degree .  We b e l i e v e  t h a t  no amount of  complex 

d r a f t i n g  could  s a t i s f a c t o r i l y  r e s o l v e  t h e s e  problems, and 

t h a t  they  must be l e f t  f o r  t h e  c o u r t s .  

2 .  Roomers and Boarders 

The n e x t  ques t ion  i s  whether roomers and boarders  should 

come under t h e  proposed Act. They a r e  normally considered 

t o  be l i c e n s e e s  r a t h e r  than  t e n a n t s ,  and t o  have a c o n t r a c t u a l  

r i g h t  t o  occupy t h e  premises r a t h e r  than an i n t e r e s t  i n  t h e  

premises themselves.  Under such a r e l a t i o n s h i p  t h e i r  on ly  

l e g i s l a t i v e  p r o t e c t i o n  i s  t h e   innkeeper^ Act. The "innkeeper" 

i s  l i a b l e  on ly  f o r  l o s s  caused by w i l f u l  o r  n e g l i g e n t  conduct ,  

o r  f o r  t h e  l o s s  of goods depos i ted  wi th  him f o r  safekeeping.  

An argument can be made f o r  g iv ing  roomers and boarders  

g r e a t e r  l e g a l  p r o t e c t i o n ,  e s p e c i a l l y  because they  inc lude  

many of t h e  poor and t h e  e l d e r l y .  Mani toba 's  l and lo rd  and 

t e n a n t  l e g i s l a t i o n  a p p l i e s  i f  f i y e  o r  more persons  r e c e i v e  

board and lodging,  and Saskatchewan's  s t a t u t e  covers  a ca se  

i n  which f o u r  o r  more rooms a r e  r en t ed .  We do n o t  t h i n k ,  

however, t h a t  roomers o r  boarders  should be included i n  t h e  

proposed Act. The roomer o f t e n  s h a r e s  f a c i l i t i e s  such a s  a 

bathroom wi th  t h e  owner and o t h e r  roomers, and t h e  arrangement 

i s  more persona l  than a tenancy.  The b o a r d e r ' s  arrangement 

i s  even more pe r sona l  because h i s  meals a r e  supp l i ed .  Our 

conclusion i s  t h a t  t h e  proposed Act would impose more 

r i g i d i t y  upon such pe r sona l  r e l a t i o n s h i p s  than we th ink  

d e s i r a b l e .  



3 .  Employees 

I t  has  been he ld  t h a t  a  j a n i t o r  who occupied premises 

i n  o rde r  t o  more convenient ly  perform h i s  d u t i e s  occupies  

them a s  a  s e r v a n t  r a t h e r  than a s  a  t e n a n t .  However, we 

th ink  t h a t  such a  person,  and indeed any employee who 

occupies  r e s i d e n t i a l  premises i n  t h e  course  of h i s  employment, 

should have most of t h e  p r o t e c t i o n  of t h e  proposed Act. To 

avoid doubt ,  t h e  d e f i n i t i o n  of " r e s i d e n t i a l  tenancy" should 

make exp res s  r e f e r e n c e  t o  such arrangements.  

An employee-tenant should be t r e a t e d  d i f f e r e n t l y  i n  one 

ca se .  I f  he i s  i n s t a l l e d  i n  an apartment i n  o r d e r  t o  a c t  a s  

c a r e t a k e r  f o r  t h e  apartment b u i l d i n g ,  o r  i f  he  i s  l i v i n g  i n  

premises supp l i ed  i n  o r d e r  t o  a t t r a c t  employees, t h e  l and lo rd  

has  a  l e g i t i m a t e  i n t e r e s t  i n  r e q u i r i n g  him t o  l eave  t h e  

premises when h i s  employment i s  terminated.  We w i l l  d e a l  

w i th  t h a t  s p e c i a l  s i t u a t i o n  a t  page 82 of t h i s  r e p o r t  i n  

connect ion wi th  our  recommendations r e l a t i n g  t o  t h e  

t e rmina t ion  of t enanc ie s .  

4 .  The Crown a s  Landlord 

The Crown i n  r i g h t  of A lbe r t a ,  and i t s  agenc ie s ,  a r e  

impor tan t  l and lo rds .  Apart  from any r e s i d e n t i a l  p rope r ty  

which they  may own and r e n t  e i t h e r  t o  Crown employees o r  

o rd ina ry  t e n a n t s ,  they  supply much pub l i c  housing and,  i n  

view of t h e  demand f o r  it, a r e  l i k e l y  t o  supply more i n  

t h e  f u t u r e .  

We s e e  no reason why t h e  Crown a s  l and lo rd  should n o t  be 

bound by t h e  proposed Landlord and Tenant Act. Tenants of  

t h e  Crown o r  of  a  Crown agency a r e  a s  much e n t i t l e d  t o  

p r o t e c t i o n  a g a i n s t  t h e  use  of t h e  s u p e r i o r  p o s i t i o n  of t h e  

l and lo rd  a s  a r e  t h e  t e n a n t s  of p r i v a t e  l and lo rds .  



5. Recommendations 

Recommendation #1 

T h a t  t h e  p r o p o s e d  A c t  c o n t a i n  t h e  f o l l o w i n g  
d e f i n i t i o n s :  

( 1 )  " L a n d l o r d "  i n c l u d e s  a  t e n a n t  who s u b l e t s ,  
and " t e n a n t "  i n c l u d e s  a  s u b t e n a n t .  

( 2 1  " R e s i d e n t i a l  p r e m i s e s "  means a  s e l f - c o n t a i n e d  
d w e Z l i n g  u n i t .  

( 3 1  " R e s i d e n t i a l  t e n a n c y "  

( a )  means a  t e n a n c y  o f  r e s i d e n t i a l  p r e m i s e s  
p r i m a r i l y  f o r  r e s i d e n t i a l  p u r p o s e s ,  and 

( b l  i n c l u d e s  an a r r a n g e m e n t  u n d e r  w h i c h  a  
l a n d l o r d  p r o v i d e s  r e s i d e n t i a l  p r e m i s e s  
t o  an e m p l o y e e  

f i l  who p r o v i d e s  s e r v i c e s  i n  r e s p e c t  
o f  t h e  p r o p e r t y  o f  w h i c h  t h e  p r e m i s e s  
a r e  a  p a r t ,  o r  

( i i l  i n  c o n n e c t i o n  w i t h  t h e  e m p l o y e e  ' s  
e m p l o y m e n t ,  

and 

I c i  d o e s  n o t  i n c l u d e  a  t e n a n c y  p r i m a r i l y  f o r  
c o m m e r c i a l  o r  a g r i c u l t u r a l  p u r p o s e s .  

Recommendation # 2  

T h a t  t h e  p r o p o s e d  A c t  n o t  a p p l y  t o  r o o m e r s  and 
b o a r d e r s .  

Recommendation # 3  

T h a t  t h e  Crown i n  r i g h t  o f  A l b e r t a  b e  bound  by 
t h e  p r o p o s e d  A c t .  
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THE TENANCY AGREEMENT 

1. Form of Tenancy Agreement 

A tenancy agreement may be o r a l  o r  i n  w r i t i n g .  Under 

t h e  S t a t u t e  of  Frauds,  an unwr i t t en  l e a s e  f o r  more than 3 yea r s  

from i t s  d a t e  i s  o f t e n  unenforceable ,  b u t  very few r e s i d e n t i a l  

tenancy agreements a r e  a f f e c t e d  by it. No Canadian province 

r e q u i r e s  t h a t  a  r e s i d e n t i a l  tenancy agreement be i n  w r i t i n g .  

Manitoba and Quebec l e g i s l a t i o n ,  however, provides  t h a t  a l l  

such tenancy agreements a r e  deemed t o  be i n  t h e  s t anda rd  

form of l e a s e  included a s  a schedule  t o  t h e  l e g i s l a t i o n ,  

and Saskatchewan l e g i s l a t i o n  p r e s c r i b e s  s t a t u t o r y  cond i t i ons  

which a r e  deemed t o  form p a r t  of a l l  such tenancy agreements. 

We have given thought t o  proposing t h a t  every tenancy 

agreement be w r i t t e n ,  w i th  a copy d e l i v e r e d  t o  t h e  t e n a n t  t o  

ensure  t h a t  he  has  complete informat ion a s  t o  h i s  r i g h t s  and 

o b l i g a t i o n s .  We have a l s o  given thought  t o  proposing t h a t  

t h e  w r i t t e n  tenancy agreement be i n  a p re sc r ibed  form which 

would inc lude  t h e  r i g h t s  and o b l i g a t i o n s  imposed by law f o r  

t h e  t e n a n t ' s  in format ion .  

We have decided a g a i n s t  t he se  proposa ls .  Informat ion 

a s  t o  t h e  r i g h t s  and o b l i g a t i o n s  p re sc r ibed  by law can b e t t e r  

be given i n  o t h e r  ways. Many people  would n o t  r ead  a w r i t t e n  

tenancy agreement, p a r t i c u l a r l y  i f  it were long and 

complicated,  and we do n o t  t h ink  t h a t  t h e  advantage gained 

would j u s t i f y  imposing upon t h e  p a r t i e s  t h e  inconvenience 

and c o s t  of p repar ing  a w r i t t e n  tenancy agreement i f  they  

do n o t  wish t o  do s o .  

We t u r n  now t o  t h e  ways i n  which we th ink  informat ion 

should be given t o  t h e  t e n a n t .  



2 .  N o t i f i c a t i o n  of Tenant ' s  Rights 

We th ink  t h a t  a  commercial l and lo rd  should be r equ i r ed  

t o  d e l i v e r  t o  a  t e n a n t ,  when he t a k e s  possess ion  o r  e a r l i e r ,  

a  s t a t emen t  of h i s  r i g h t s  and o b l i g a t i o n s  under t h e  Act i n  

conc ise  and s imple  terms.  A form of s t a t emen t  i s  included 

a s  Form C t o  t h e  proposed Act. The form should be  made 

r e a d i l y  a v a i l a b l e  by t h e  Department of Consumer and Corporate 

A f f a i r s .  So t h a t  t h e r e  w i l l  be some s a n c t i o n  behind t h e  

requirement ,  f a i l u r e  t o  d e l i v e r  t h e  n o t i c e  should be made an 

of fence .  

W e  do n o t  t h ink  t h a t  such a duty  should be imposed on a  

non-commercial l and lord .  We have i n  mind one who r e n t s  h i s  

home, o r  a  s u i t e  con ta ined  i n  it, o r  t h e  u n i t s  of a  duplex. 

Such l and lo rds  may have no more bus iness  exper ience  o r  

acquaintance wi th  t h e  law than many t e n a n t s .  

Recommendation #4 

(1) T h a t  a  l a n d l o r d  o f  t h r e e  o r  more r e s i d e n t i a l  
p r e m i s e s  b e  r e q u i r e d  t o  e n s u r e  t h a t  a  n o t i c e  
i n  Form C o f  t h e  proposed  A c t  i s  d e l i v e r e d  t o  
t h e  t e n a n t  a t  o r  b e f o r e  t h e  t i m e  a t  w h i c h  t h e  
t e n a n t  t a k e s  p o s s e s s i o n  o f  t h e  r e n t e d  p r e m i s e s .  

(2) T h a t  a  l a n d l o r d  who c o n t r a v e n e s  s u b s e c t i o n  ( 1 )  
b e  g u i l t y  o f  an o f f e n c e  and l i a b l e  on summary 
c o n v i c t i o n  t o  a  f i n e  o f  n o t  more t h a n  $200 .  

3 .  Obl iga t ion  t o  Del iver  a  Copy of t h e  Tenancy Agreement 

There i s  a  second s t e p  t o  be taken t o  ensure  t h a t  t h e  

t e n a n t  i s  informed of h i s  r i g h t s  and o b l i g a t i o n s .  Sec t ion  17 

of t h e  p r e s e n t  Landlord and Tenant Act r e q u i r e s  t h a t  t h e  

l a n d l o r d  d e l i v e r  t o  t h e  t e n a n t  a  f u l l y  executed d u p l i c a t e  

o r i g i n a l  copy of any w r i t t e n  tenancy agreement w i th in  2 1  days 

a f t e r  i t s  execut ion  and d e l i v e r y  by t h e  t enan t .  That p rov i s ion  



has  proven s a t i s f a c t o r y  and we see  no reason t o  change it. 

However, t h e  second subsec t ion  of s e c t i o n  17 i s  somewhat 

unc lear .  I t  provides  t h a t  where t h e  copy i s  n o t  d e l i v e r e d  

" t h e  o b l i g a t i o n s  of t h e  t e n a n t  . . . cease" ,  and t h e  use of 

t h e  word "cease"  might be i n t e r p r e t e d  i n  e i t h e r  of two ways. 

I t  could mean t h a t  t h e  t e n a n t  would never be ob l iged  t o  

perform t h e  o b l i g a t i o n s  which he would o therwise  have t o  

perform dur ing  t h e  pe r iod  of d e f a u l t ,  e - g . ,  t h a t  he would 

never  have t o  pay r e n t  f o r  t h a t  per iod .  A l t e r n a t i v e l y ,  

it could  mean t h a t  t h e  o b l i g a t i o n s  of t h e  t e n a n t  a r e  merely 

suspended, and t h a t  t h e  t e n a n t  would have t o  pay t h e  

a r r e a r s  o f  r e n t  when he  rece ived  t h e  copy of t h e  agreement. 

We t h i n k  t h a t  t h e  proposed Act should g i v e  e f f e c t  t o  t h e  

l a t t e r  i n t e r p r e t a t i o n .  I t  i s  n o t  reasonable  t h a t  t h e  t e n a n t  

should l i v e  r e n t - f r e e  because of an omission which, i n  a  

p a r t i c u l a r  c a s e ,  may be i n a d v e r t e n t  and which may do him no 

harm; and w e  t h ink  t h a t  wi thholding r e n t  pending d e l i v e r y  

w i l l  cause t h e  l and lo rd  t o  d e l i v e r  t h e  copy, which i s  t h e  

purpose t o  be  achieved.  The l and lo rd  should be pe rmi t t ed  t o  

d e l i v e r  t h e  copy pe r sona l ly  o r  by mai l .  

Recommendation #5 

( 1 )  T h a t  where  a  t e n a n c y  agreement  i n  w r i t i n g  i s  
e x e c u t e d  by  a  t e n a n t ,  t h e  l a n d l o r d  b e  r e q u i r e d  
t o  e n s u r e  t h a t  a  f u l Z y  e x e c u t e d  d u p l i c a t e  
o r i g i n a l  copy o f  t h e  t e n a n c y  agreement  i s  
d e l i v e r e d  t o  t h e  t e n a n t  w i t h i n  2 1  days  a f t e r  
i t s  e x e c u t i o n  and d e l i v e r y  by  t h e  t e n a n t .  

( 2 )  T h a t  u n t i Z  a  copy o f  t h e  t e n a n c y  agreemen t  i s  
d e l i v e r e d  i n  accordance  w i t h  s u b s e c t i o n  (11  
t h e  t e n a n t  b e  e n t i t l e d  t o  w i t h h o l d  payment o f  
a l l  r e n t .  



( 3 )  T h a t  t h e  Zandtord  be  p e r m i t t e d  t o  d e Z i v e r  t h e  
copy o f  t h e  t e n a n c y  agreement  t o  t h e  t e n a n t  
a s  r e q u i r e d  by s u b s e c t i o n  ( 1 )  

f a )  personaZZy ,  o r  

f b )  by  o r d i n a r y  maiZ a d d r e s s e d  t o  t h e  t e n a n t  

( i )  a t  t h e  r e n t e d  p r e m i s e s  i f  t h e  t e n a n t  
has  t a k e n  p o s s e s s i o n ,  o r  

( i i)  a t  any a d d r e s s  p r o v i d e d  by  t h e  t e n a n t  
f o r  d e Z i v e r y  o f  a  copy o f  t h e  t e n a n c y  
a g r e e m e n t .  



I V  

OBLIGATIONS OF LANDLORD AND TENANT 

1.  andl lord's Ob l iga t ions  

(1) Covenant f o r  Q u i e t  Enjoyment 

The covenant f o r  q u i e t  enjoyment has  i t s  o r i g i n  i n  t h e  

common law, and is  impl ied from t h e  r e l a t i o n  of l a n d l o r d  and 

t enan t .  Its meaning i s  a s  determined by t h e  common law 

though it may be a l t e r e d  by t h e  l ea se .  The name of t h e  

covenant,  " q u i e t  enjoyment", i s  mis leading a s  t o  i t s  

o r i g i n a l  purpose and meaning. Cons is ten t  w i th  t h e  primary 

purpose of a l e a s e  a s  t h e  t r a n s f e r  o f  a l ea seho ld  e s t a t e  i n  

l and  t o  a l e s s e e ,  t h e  primary func t ion  of t h e  covenant was 

t o  p r o t e c t  t h e  t e n a n t '  s possess ion  of t h e  r e n t e d  premises 

from i n t e r f e r e n c e  by t h e  l and lo rd  o r  persons  a c t i n g  under 

h i s  a u t h o r i t y .  Consequently, t h e  orthodox and s t i l l  c u r r e n t  

view i s  t h a t  on ly  conduct of t h e  l and lo rd ,  and t h o s e  a c t i n g  

under h i s  a u t h o r i t y ,  which seems designed t o  p h y s i c a l l y  

i n t e r f e r e  w i th  t h e  t e n a n t ' s  possess ion ,  i . e . ,  Jg e v i c t  -- him, 

c o n s t i t u t e s  a breach of t h e  covenant. 

W e  w i l l  d i s c u s s  two examples t o  demonstrate t h e  

d i f f i c u l t y  c o u r t s  have exper ienced i n  a t tempt ing  t o  r each  what 

w e  b e l i e v e  t o  be  a j u s t  r e s u l t  w i th in  t h e  orthodox i n t e r -  

p r e t a t i o n  of t h e  covenant. 

Suppose t h a t ,  on t h e  d a t e  when t h e  lessee i s  e n t i t l e d  t o  

t a k e  possess ion ,  t h e  doors t o  t h e  premises a r e  b o l t e d  s h u t .  

Even i f  t h e  l e s s o r  has  locked t h e  l e s s e e  o u t ,  he  has n o t  

i n t e r f e r e d  wi th  t h e  l e s s e e ' s  possess ion  because t h e  l e s s e e  

never  had possess ion .  Perhaps t h e  former t e n a n t  of  t h e  

l and lo rd  has f a i l e d  t o  vaca t e  on t i m e ,  o r  a s t r a n g e r  has  

simply seen f i t  t o  occupy t h e  premises.  I f  so ,  t h e  l and lo rd  



20 

has n o t  au tho r i zed  the occupat ion of t h e  premises by t h e  

former t e n a n t  o r  t h e  s t r a n g e r .  For t h i s  reason,  t h e r e  i s  

s u b s t a n t i a l  a u t h o r i t y  i n  t h e  United S t a t e s  t h a t  t h e  l e s s e e  

has  no r ecour se  a g a i n s t  t h e  l and lo rd ,  and must b r i n g  an 

a c t i o n  t o  e j e c t  t h e  person i n  wrongful possess ion.  Modern 

cases  i n  t h e  United S t a t e s  have r e j e c t e d  t h i s  d o c t r i n e .  I t  

would seldom r e f l e c t  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  f o r  they 

would n o t  l i k e l y  have contemplated t h a t  t h e  l e s s e e  would have 

t o  b r i n g  an a c t i o n  t o  ga in  i n i t i a l  possess ion .  Fo r tuna t e ly ,  

t h i s  extreme r e s u l t  has  n o t  been t h e  law of England s i n c e  

t h e  c a s e  of - Coe v. Clay (1829, 5 Bing. 4 4 0 ,  130 E.R.  1131 

(C.P.). I n  Coe t h e  c o u r t  he ld  t h a t  a  l e s s o r  assumed an - 
impl ied  o b l i g a t i o n  t h a t  t h e  l e a s e d  premises would be 

a v a i l a b l e  f o r  e n t r y  by the  l e s s e e  a t  t h e  beginning of t h e  

t e r m .  There has  been l e g a l  con t roversy  a s  t o  whether t h e  

o b l i g a t i o n  is p a r t  of  o r  independent o f  t h e  covenant f o r  

q u i e t  enjoyment. H i s t o r i c a l l y ,  t h e  covenant f o r  q u i e t  

enjoyment was impl ied from t h e  word "demise" i n  a  w r i t t e n  

l e a s e .  I n  - Coe t h e  r e n t i n g  was o r a l ,  and t h e  r u l e  t h a t  t h e  

covenant f o r  q u i e t  enjoyment would be impl ied  i n  an o r a l  

r e n t i n g  was n o t  e s t a b l i s h e d  u n t i l  Markham v. Page t ,  [I9081 

1 Ch. 697.  This is  t h e  b a s i s  of  t h e  l e g a l  theory t h a t  t h e  

"Coe - covenant" i s  independent of  t h e  covenant f o r  q u i e t  

enjoyment. The modern view, however, i s  t h a t  t h e  "Coe - 
covenant" i s  incorpora ted  i n  t h e  impl ied covenant f o r  q u i e t  

enjoyment. To c l a r i f y  t h e  m a t t e r ,  w e  recommend t h a t  t h e  

l e s s o r ' s  o b l i g a t i o n  t o  g i v e  h i s  lessee a c t u a l  possess ion  be 

c o d i f i e d  i n  a  s t a t u t o r y  covenant f o r  q u i e t  enjoyment. 

For t h e  second example, assume t h a t  t h e  l a n d l o r d  has  

conver ted an o l d  mansion i n t o  two r e s i d e n t i a l  s u i t e s ,  l o c a t e d  

r e s p e c t i v e l y  on t h e  second and t h i r d  f l o o r .  These a r e  l e a s e d  

t o  t e n a n t s .  Shor t ly  a f t e r  t h e  t e n a n t s  have taken possess ion ,  

t h e  l e s s o r  conver t s  t h e  main f l o o r  and basement i n t o  a  d i s -  

cotheque,  which ope ra t e s  raucously  from 1 : 0 0  p.m. t o  1 : 0 0  a.m. 

d a i l y  excep t  Sunday. I t  i s  c l e a r  t h a t  t h e  covenant f o r  q u i e t  
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enjoyment is  n o t  a covenant t h a t  t h e  t e n a n t  w i l l  enjoy t h e  

premises ,  b u t  t h e r e  i s  some modern a u t h o r i t y  t h a t  it is 

breached i f  t h e  l a n d l o r d  o r  one a c t i n g  under h i s  a u t h o r i t y  

s u b s t a n t i a l l y  i n t e r f e r e s  w i t h  t h e  t e n a n t ' s  o rd ina ry ,  o r  

reasonable ,  q u i e t  enjoyment o f  t h e  premises.  The problem 

wi th  t h e  convent ional  a n a l y s i s  i s  t h a t  t h e  i n t e r f e r e n c e  

w i l l  n o t  be a breach of t h e  covenant un l e s s  it can be 

cons t rued  a s  an a c t u a l  a t t empt  t o  i n t e r f e r e  p h y s i c a l l y  w i th  

w i t h  t h e  t e n a n t ' s  possess ion .  I n  o r d e r  t o  g ive  r e l i e f  i n  

t h i s  example t h e  t r i a l  c o u r t  must t h e r e f o r e  s t r a i n  t o  i n t e r -  

p r e t  t h e  f a c t s  i n  o r d e r  t o  f i n d  t h a t  t h e  l and lo rd  has  

d i r e c t l y  and p h y s i c a l l y  i n t e r f e r e d  wi th  t h e  t e n a n t ' s  

possess ion  wi th  t h e  i n t e n t i o n  of d i sposses s ing  him. I n  t h e  

simple example given,  a c o u r t  could wi thou t  d i f f i c u l t y  hold  

t h a t  t h e  t e n a n t ' s  q u i e t  enjoyment was s u b j e c t  t o  s u b s t a n t i a l  

i n t e r f e r e n c e  by t h e  l a n d l o r d ' s  conduct. But how could i t  

f i n d  an  i n t e n t i o n  t o  e v i c t  t h e  t enan t s?  Where i s  t h e  d i r e c t  

and phys i ca l  i n t e r f e r e n c e  wi th  possess ion? While t h e  c o u r t  

could f i n d  t h a t  no i se  c o n s i s t s  o f  sound waves which p h y s i c a l l y  

invade t h e  t e n a n t ' s  premises w e  do n o t  b e l i e v e  t h a t  t h i s  

should be r equ i r ed .  We b e l i e v e  r a t h e r  t h a t  t h e  modern 

s t a t u t o r y  covenant f o r  q u i e t  enjoyment should be based on two 

s u b s t a n t i v e  independent elements:  bo th  t h e  t e n a n t ' s  

possess ion  and enjoyment should be p r o t e c t e d  a g a i n s t  i n t e r -  

f e r ence  from t h e  l and lo rd  o r  anyone d e r i v i n g  a u t h o r i t y  from 

him. We recommend, t h e r e f o r e ,  a  s t a t u t o r y  covenant f o r  

q u i e t  enjoyment g i v i n g  e f f e c t  t o  both  elements.  

W e  have g iven  thought t o  t h e  p ropos i t i on  t h a t  it should 

be a breach of t h e  l a n d l o r d ' s  covenant f o r  q u i e t  enjoyment t o  

one t e n a n t  ( t e n a n t  A)  i f  ano ther  t e n a n t  of  t h e  same l and lo rd  

( t e n a n t  B) commits wrongful a c t s  i n  t e n a n t  B ' s  r en t ed  premises ,  

a  p r o p o s i t i o n  which appears  t o  have found favour  w i th  t h e  

Ontar io  Law Reform Commission i n  i t s  r e p o r t  on Landlord and 

Tenant law, a t  pages 100-101. We have decided n o t  t o  make a 
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recommendation which would g i v e  e f f e c t  t o  t h e  p ropos i t i on .  

While a  p rov i s ion  of t h a t  k ind  would add t o  t h e  p r o t e c t i o n  

of a  t e n a n t ,  w e  t h ink  t h a t  it would be too  onerous on t h e  

l and lo rd  t o  make him re spons ib l e  a t  law f o r  t h e  a c t s  of t h e  

o t h e r  t e n a n t s  i n  t h e i r  own premises,  and t h a t  it might w e l l  

g i v e  t e n a n t  A a  means of b r ing ing  u n f a i r  p r e s su re  on t h e  

l and lo rd  t o  g e t  r i d  o f  t e n a n t  B on i n s u b s t a n t i a l  grounds.  

Recommendation #6 

T h a t  i n  e v e r y  t e n a n c y  agreement  t h e r e  be  i m p l i e d  
t h e  f o l l o w i n g  c o v e n a n t s  b e t w e e n  t h e  l a n d l o r d  and 
t h e  t e n a n t :  

( 1 )  t h a t  t h e  r e n t e d  p r e m i s e s  s h a l l  be  a v a i l a b l e  
f o r  p e a c e f u l  o c c u p a t i o n  by  t h e  t e n a n t  a t  
t h e  commencement o f  t h e  t e rm ,  and 

( 2 )  t h a t  n e i t h e r  t h e  Landlord n o r  anyone h a v i n g  
a  c l a i m  t o  t h e  r e n t e d  p r e m i s e s  under  t h e  
l a n d l o r d  s h a l t  i n  any s i g n i f i c a n t  manner 
d i s t u r b  t h e  t e n a n t ' s  p o s s e s s i o n  o r  p e a c e f u l  
en joymen t  o f  t h e  r e n t e d  p r e m i s e s .  

( 2 )  Covenant f o r  H a b i t a b i l i t y  and Repair  

Under e x i s t i n g  law, t h e  r e s p e c t i v e  o b l i g a t i o n s  of t h e  

l a n d l o r d  and t h e  t e n a n t  f o r  maintenance and r e p a i r  of r e n t e d  

premises and common a r e a s  a r e  minimal. A l and lo rd  has no 

o b l i g a t i o n  t h a t  r e s i d e n t i a l  premises be h a b i t a b l e  a t  t h e  

commencement of t h e  tenancy un le s s  t h e  premises a r e  r e n t e d  

fu rn i shed ,  and he has no o b l i g a t i o n  t o  mainta in  o r  r e p a i r  

r en t ed  premises dur ing  t h e  tenancy.  The only o b l i g a t i o n  

a p p l i c a b l e  t o  a  t e n a n t  i s  conta ined  i n  s e c t i o n  9 8  of  t h e  

Land T i t l e s  Act,  which r e l a t e s  t o  a  l e a s e  f o r  a  t e r m  i n  

excess  of  3 years .  That s e c t i o n  impl ies  a  covenant by t h e  

lessee, un le s s  a  con t r a ry  i n t e n t i o n  appears  i n  t h e  l e a s e ,  

t h a t  t h e  l e s s e e  w i l l  l e ave  t h e  premises a t  t h e  t e rmina t ion  

of t h e  l e a s e  " i n  good and t e n a n t a b l e  r e p a i r " ,  damage from 



f i r e ,  s torm,  and reasonable  wear and t e a r  excepted.  

The p a r t i e s  a r e ,  of  course ,  f r e e  t o  make whatever 

c o n t r a c t  they wish on t h e  s u b j e c t  of maintenance and r e p a i r .  

I n  p r a c t i c e  t h e  l and lo rd ,  w i th  s u p e r i o r  knowledge and 

barga in ing  p o s i t i o n ,  w i l l  g e n e r a l l y  p r e s c r i b e  t h e  terms of 

any tenancy agreement. A t y p i c a l  c l a u s e  i s  t h a t  contained 

i n  s e c t i o n  9 8  of  t h e  Land T i t l e s  Act r e f e r r e d  t o  above. One 

might ask  j u s t  what o b l i g a t i o n  such a  c l a u s e  does c a s t  on 

t h e  t enan t .  I f  t h e  t enan t  need n o t  r e p a i r  damage r e s u l t i n g  

from f i r e ,  storm, and reasonable  wear and t e a r ,  i n  a  

p r a c t i c a l  sense  h i s  n e t  o b l i g a t i o n  i s  t o  r e p a i r  damage caused 

by h i s  w i l f u l  o r  n e g l i g e n t  conduct and poss ib ly  t h a t  of  

t h i r d  p a r t i e s .  

We b e l i e v e  t h a t  most l and lo rds  now provide  premises 

which a r e  h a b i t a b l e  a t  t h e  commencement of  t h e  tenancy,  and 

main ta in  them i n  t h a t  condi t ion .  I t  is  simply sound 

bus iness  p r a c t i c e  f o r  a  l and lo rd  t o  p r o t e c t  h i s  investment 

i n  b u i l d i n g s  by a  program of p r e v e n t a t i v e  maintenance and 

t imely  r e p a i r .  Moreover, most l and lo rds  w i l l  p r e f e r  t o  

under take maintenance and r e p a i r  work themselves. This  

p r a c t i c e  permi t s  t h e  l and lo rd  t o  r e t a i n  c o n t r o l  of  t h e  

appearance of r e n t a l  premises and f u r n i s h i n g s ,  and t o  ensure  

t h a t  equipment i s  kep t  i n  a  uniformly adequate s t a t e  of 

r e p a i r .  Landlords of l a r g e  apar tment  b u i l d i n g s  w i l l  

f r e q u e n t l y  have a  maintenance s t a f f ,  o r  f i rms  under c o n t r a c t ,  

and hence can have work accomplished more e f f i c i e n t l y  and 

economically than  could  a  t enant .  A s  a  consequence, many 

modern tenancy agreements no longer  i nc lude  a  c l a u s e  i n  t h e  

form o f  s e c t i o n  98  of t h e  Land T i t l e s  Act. Rather ,  t h e  

l a n d l o r d  assumes r e s p o n s i b i l i t y  f o r  maintenance and r e p a i r ,  

and t h e  t e n a n t  covenants t o  indemnify t h e  l a n d l o r d  f o r  

damages caused by t h e  t e n a n t  and persons  i n v i t e d  on t h e  

premises by him. 
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Our conclusion i s  t h a t ,  i n  view of t h e  i n e q u a l i t y  i n  

barga in ing  power of t h e  p a r t i e s ,  t h e  law should impose upon 

a l l  l and lo rds  t h e  o b l i g a t i o n s  now undertaken by many. 

Rented premises should be h a b i t a b l e  a t  t h e  commencement of 

a  tenancy. A l and lo rd  should n o t  be pe rmi t t ed  t o  r e n t  

premises a s  a  p l a c e  t o  l i v e  i f  they a r e  n o t  f i t  f o r  t h a t  

purpose. We f i n d  suppor t  f o r  t h i s  p r o p o s i t i o n  i n  t h e  

analogy t o  t h e  o b l i g a t i o n s  of s e l l e r s  of  goods and s e r v i c e s .  

Moreover, t he  l and lo rd  should be r e spons ib l e  f o r  main ta in ing  

r en t ed  premises i n  good r e p a i r  dur ing  t h e  tenancy. I f  r e n t  

i s  based on t h e  i n i t i a l  h a b i t a b i l i t y  of  r en t ed  premises,  it 

appears  t o  us t h a t  f a i r n e s s  d i c t a t e s  t h a t  they be mainta ined 

i n  t h a t  cond i t i on .  Most r e p a i r s  w i l l  be  r equ i r ed  because 

of f i r e ,  s torm, o r  reasonable  wear and t e a r ,  and l and lo rds  

w i l l  be a b l e  t o  recover ,  through r e n t ,  t h e  expense of 

insurance  premiums and t h e s e  r e p a i r s .  L a t e r  i n  t h i s  r e p o r t  

we w i l l  make recommendations concerning t h e  t e n a n t ' s  

l i a b i l i t y  t o  t h e  l a n d l o r d  f o r  damages caused by him and 

persons  on t h e  premises wi th  h i s  consent .  

W e  add t h a t  B r i t i s h  Columbia, Manitoba, and Ontar io  now 

have l e g i s l a t i o n  imposing o b l i g a t i o n s  on l a n d l o r d s  comparable 

t o  those  w e  have recommended. Refer r ing  t o  t h e  B r i t i s h  

Columbia l e g i s l a t i o n  e f f e c t i v e  i n  1 9 7 0 ,  t h e  Law Reform 

Commission of B r i t i s h  Columbia s a i d  i n  i t s  1973 r e p o r t  on 

R e s i d e n t i a l  Tenancies t h a t  n e i t h e r  l and lo rds  nor  t e n a n t s  

suggested t h a t  t h e  new o b l i g a t i o n s  w e r e  unreasonable o r  

u n s a t i s f a c t o r y .  (Landlord and Tenant Re la t ionsh ips :  

R e s i d e n t i a l  Tenancies,  p. 112. ) 

W e  have cons idered  t h e  p o s s i b i l i t y  of  making an 

except ion  f o r  premises which a r e  n o t  h a b i t a b l e  a t  t h e  

beginning of t h e  tenancy,  when t h i s  f a c t  i s  known t o  t h e  

t enan t .  A t e n a n t  may p r e f e r  substandard housing t o  more 

adequate  housing. Indeed,  i f  he cannot  a f f o r d  adequate  
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housing,  and t h a t  s t anda rd  i s  r e q u i r e d  by law, h i s  a l t e r -  

n a t i v e  could be no housing. W e  recognize  a l s o  t h a t  some 

l and lo rds  may be unwi l l ing  t o  upgrade and main ta in  premises 

now r e n t e d  i n  substandard cond i t i on  and t h a t ,  t o  t h e  e x t e n t  

t h a t  t h i s  i s  s o ,  r e n t a l  premises may be withdrawn from t h e  

c u r r e n t  market. This  problem is  i m p l i c i t  i n  t h e  imposi t ion 

of new and h igher  s t anda rds  on anyone, whether he be 

supplying goods, s e r v i c e s ,  o r  r e n t e d  premises:  t h e r e  w i l l  be 

a  p r i c e  f o r  t h e  removal of  slum housing from t h e  r e n t a l  

market.  Our conclusion is  t h a t  any except ion  f o r  some sub- 

s t anda rd  r e n t a l  accommodation would render  t h e  p r o t e c t i o n  

w e  i n t e n d  t o  provide t e n a n t s  i l l u s o r y .  However, our  

recommendations w i l l  n o t  p reven t  an arrangement under which 

t h e  t e n a n t  would do maintenance o r  r e p a i r  work a t  an agreed 

p r i c e  o r  s a l a r y ,  w i th  payment by se t -o f f  a g a i n s t  r e n t .  

Our recommendations r e l a t i n g  t o  h a b i t a b i l i t y  and r e p a i r  

a r e  n o t  u n l i k e  t h e  p rov i s ions  of r e c e n t  s t a t u t e s  i n  o t h e r  

provinces .  The l i t e r a l  wording of t hose  s t a t u t e s ,  however, 

seems t o  p l a c e  a  l and lo rd  i n  d e f a u l t  a s  soon a s  t h e  d i s -  

r e p a i r  a r i s e s ,  no ma t t e r  what i t s  cause ,  and even i f  t h e  

l and lo rd  has n o t  had an oppor tun i ty  t o  r e p a i r .  While c o u r t s  

may w e l l  hold  t h a t  such s t a t u t e s  only  impose a  du ty  t o  

t a k e  reasonable  s t e p s  t o  keep t h e  premises i n  good r e p a i r ,  w e  

t h i n k  t h a t  our  proposed Act should be exp res s ly  framed s o  a s  

t o  b r i n g  about  t h a t  r e s u l t .  

There i s  t h i s  c l o s e l y  r e l a t e d  problem. Should t h e  

l a n d l o r d ' s  o b l i g a t i o n  t o  mainta in  t h e  premises i n  a  good 

s t a t e  of r e p a i r  extend t o  r e p a i r i n g  damages caused by t h e  

t e n a n t ?  We have a l r eady  suggested t h a t  it should,  and t h a t  

t h e  t e n a n t  should be l i a b l e  t o  t h e  l and lo rd  f o r  such expenses.  

W e  w i l l  recommend an except ion  t o  t h e  l a n d l o r d ' s  o b l i g a t i o n  

i f  t h e  damages occur i n  t h e  r en t ed  premises ,  i f  they were 

caused by t h e  t e n a n t ,  and i f  t h e  l and lo rd  i s  t ak ing  
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a p p r o p r i a t e  s t e p s  t o  t e rmina t e  t h e  tenancy. 

Other r e c e n t  s t a t u t e s  impose a duty  on t h e  l a n d l o r d  t o  

comply wi th  k a l t h  and s a f e t y  s t anda rds ,  and w e  recommend 

t h a t  t h e  proposed Act con ta in  a p rov i s ion  t o  t h a t  e f f e c t .  

The choice  of language which w i l l  impose t h e  o b l i g a t i o n s  

i s  no t  easy .  Words l i k e  " a  good s t a t e  of r e p a i r " ,  and 

"hab i t ab l e"  a r e  imprecise ,  and they may be d i f f i c u l t  t o  apply 

t o  p a r t i c u l a r  cases .  We do n o t  t h i n k ,  however, t h a t  t h e r e  

i s  much t o  be achieved by providing e l a b o r a t e  d e f i n i t i o n s .  

Sec t ion  30 of t h e  B r i t i s h  Columbia Landlord and Tenant Act, 

f o r  example, r e q u i r e s  t h e  l and lo rd  t o  provide and main ta in  

t h e  premises i n  "such s t a t e  of deco ra t ion  and r e p a i r  a s  

having r ega rd  t o  t h e  age,  c h a r a c t e r  and l o c a l i t y  of  t h e  

r e s i d e n t i a l  bu i ld ing  would make it reasonably s u i t a b l e  f o r  

occupat ion by a reasonable  t e n a n t  who would be w i l l i n g  t o  

r e n t  it". W e  can s e e  d i f f i c u l t i e s  i n  t he  a p p l i c a t i o n  of such 

a d e f i n i t i o n .  A r e f e r e n c e  t o  l o c a l i t y  might be taken t o  

sugges t  t h a t  slum premises a r e  accep tab le  i f  l o c a t e d  i n  a 

slum a r e a .  We th ink  t h a t  t h e  b e s t  t h a t  can be done i s  t o  

impose t h e  du ty  i n  g e n e r a l  t e r m s ,  l eav ing  it t o  t h e  p a r t i e s  

t o  apply t h e  language t o  t h e  myriads of d i f f e r e n t  s i t u a t i o n s ,  

and t o  t h e  c o u r t s  t o  a d j u d i c a t e  d i s p u t e s  when t h e  p a r t i e s  

cannot  agree .  W e  do n o t  t h ink  t h a t  t h e r e  i s  any magic 

formula which can avoid t h i s  problem. 

Recommendation #7  

(1) T h a t  i n  e v e r y  t e n a n c y  agreement  t h e r e  be  
i m p l i e d  t h e  f o l l o w i n g  c o v e n a n t s  b e t w e e n  t h e  
l a n d l o r d  and t h e  t e n a n t :  

( a )  t h a t  t h e  r e n t e d  p r e m i s e s  w i l l  be  h a b i t a b l e  
and i n  good r e p a i r  a t  t h e  commencement o f  
t h e  t e n a n c y ,  and 

( b )  t h a t  t h r o u g h o u t  t h e  t enancy  t h e  l a n d l o r d  
shaZZ: 



l i )  t a k e  a l l  r e a s o n a b l e  s t e p s  t o  
m a i n t a i n  t h e  r e n t e d  p r e m i s e s  and 
common a r e a s  h a b i t a b l e  and i n  good 
r e p a i r ,  and 

( i i l  compZy w i t h  h e a l t h  and s a f e t y  s t a n d a r d s ,  
i n c l u d i n g  hous ing  s t a n d a r d s ,  p r e s c r i b e d  
by  law.  

( 2 )  T h a t  s u b s e c t i o n  (11  a p p l y  w h e t h e r  o r  n o t  a  l a c k  
o f  h a b i t a b i l i t y  o r  s t a t e  o f  d i s r e p a i r  e x i s t e d  t o  
t h e  knowledge o f  t h e  t e n a n t  b e f o r e  t h e  t e n a n c y  
agreemen t  was e n t e r e d  i n t o .  

( 31  Tha t  s u b s e c t i o n  ( l ) ( b i  n o t  a p p l y  i f  

( a )  t h e  t e n a n t  would b e  l i a b l e  t o  t h e  
l a n d l o r d  f o r  t h e  e x p e n s e  o f  r e p a i r  
i f  made, 

( b )  t h e  r e p a i r s  would have t o  be  made i n  t h e  
r e n t e d  p r e m i s e s ,  and 

( c 1  t h e  l a n d l o r d  i s  i n  t h e  p r o c e s s  o f  t e r m i n a t i n g  
t h e  t e n a n c y .  

( 3 )  Pr ivacy  

I n  some s i t u a t i o n s ,  t h e  l and lo rd  must have t h e  r i g h t  t o  

e n t e r  t h e  r e n t e d  premises.  However, t h e  r en t ed  premises a r e  

t h e  t e n a n t ' s  home, and t h e  pr ivacy of h i s  home, whether he 

i s  p h y s i c a l l y  " i n  res idence"  o r  n o t ,  must n o t  be sub jec t ed  

t o  encroachments which a r e  n o t  man i f e s t l y  necessary.  The 

proposed Act must t r y  t o  ba lance  t h e s e  l e g i t i m a t e ,  b u t  

sometimes opposing, i n t e r e s t s .  

Sec t ion  20 of  t h e  p r e s e n t  Landlord and Tenant Act 

r eads  a s  fol lows:  

Except i n  c a s e s  of emergency and except  where t h e  
l and lo rd  has a r i g h t  t o  show t h e  premises t o  
p rospec t ive  t e n a n t s  a t  reasonable  hours a f t e r  
n o t i c e  of t e rmina t ion  of t h e  tenancy has been given,  
t h e  l and lo rd  s h a l l  n o t  e x e r c i s e  a r i g h t  t o  e n t e r  
t h e  r e n t e d  premises un le s s  he has f i r s t  given 



w r i t t e n  n o t i c e  t o  t h e  t e n a n t  a t  l e a s t  2 4  hours 
b e f o r e  t h e  t i m e  o f  e n t r y ,  and t h e  t i m e  of  e n t r y  
s h a l l  be dur ing  d a y l i g h t  hours and s p e c i f i e d  i n  
t h e  n o t i c e ,  excep t  t h a t  nothing i n  t h i s  s e c t i o n  
s h a l l  be cons t rued  t o  p r o h i b i t  e n t r y  w i th  t h e  
consen t  of  t h e  t e n a n t  g iven  a t  t h e  t i m e  of e n t r y .  

The s e c t i o n  does n o t  g i v e  t h e  l and lo rd  t h e  r i g h t  t o  e n t e r ,  

b u t  r a t h e r  r e g u l a t e s  r i g h t s  which he presumably acqu i r e s  by 

c o n t r a c t .  W e  t h i n k  t h a t  t h e  proposed Act should inc lude  

r u l e s  which a r e  reasonable  t o  both p a r t i e s ,  which w i l l  be  t h e  

same i n  a l l  c a s e s ,  and which can be r e a d i l y  l oca t ed .  A 

balanced s t a t u t e  can s a t i s f y  t h e s e  requirements.  

I t  goes  wi thout  say ing  t h a t  t he  l a n d l o r d  can e n t e r  w i th  

consent .  W e  t h ink ,  however, t h a t  t h e  A c t  should c l a r i f y  t h i s  

by s o  s t a t i n g  and should a l low t h e  consen t  t o  be given by 

t h e  t e n a n t  o r  anyone r i g h t f u l l y  i n  t h e  r en t ed  premises.  

W e  b e l i e v e  w e  should s t a r t  w i th  t h e  p r o p o s i t i o n  t h a t  

t h e  l and lo rd  has no r i g h t  t o  e n t e r  t h e  r en t ed  premises ,  and 

carve  excep t ions  where necessary.  H i s  r i g h t  t o  e n t e r  i n  t h e  

excep t iona l  ca ses  should then be l i m i t e d  by a  requirement  

t h a t  it be e x e r c i s e d  wi th  due regard  t o  t h e  t e n a n t ' s  r i g h t  t o  

q u i e t  enjoyment s o  t h a t  i n  c a s e  of abuse t h e  t e n a n t  w i l l  have 

recourse  t o  t h e  c o u r t s .  

There a r e  two s i t u a t i o n s  i n  which t h e  l and lo rd  should 

have a  r i g h t  t o  e n t e r  wi th  n e i t h e r  t h e  consen t  of nor  n o t i c e  

t o  t h e  t enan t :  

( a )  Emergency. The l and lo rd  should have t h e  r i g h t  t o  e n t e r  

i n  an emergency. Although such a  p rov i s ion  i s  open t o  

abuse,  w e  t h ink  it necessary f o r  t h e  p r o t e c t i o n  of t h e  

l and lo rd  and h i s  t e n a n t s .  We do n o t  t h i n k  t h a t  t h e  proposed 

Act should a t t empt  t o  d e f i n e  t h e  term "emergency:. The 

c i rcumstances  i n  which t h e  l and lo rd  may be r equ i r ed  t o  e n t e r  
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a r e  s o  many and v a r i e d  that  a  d e f i n i t i o n  i s  u n l i k e l y  t o  

cover them a l l ,  and is  more l i k e l y  t o  p reven t  a  r e spons ib l e  

l and lo rd  from looking a f t e r  t h e  proper ty  i n  everyone 's  

i n t e r e s t  than t o  p revent  an i r r e s p o n s i b l e  l and lo rd  from 

abusing t h e  r i g h t .  

(b )  Abandonment. W e  t h ink  t h a t  t h e  l and lo rd  should have t h e  

r i g h t  t o  e n t e r  t h e  premises i f  he has reasonable  grounds t o  

b e l i e v e  they have been abandoned by t h e  t enan t .  We w i l l  a t  

page 5 8  d e a l  w i th  t h e  r i g h t s  of  t h e  l and lo rd  and t e n a n t  on 

abandonment of  t h e  premises,  bu t  must h e r e  confirm t h e  

l a n d l o r d ' s  r i g h t  t o  e n t e r  t o  e s t a b l i s h  t h e  f a c t  of  abandon- 

ment and t a k e  possess ion .  

W e  now t u r n  t o  t hose  s i t u a t i o n s  i n  which t h e  l and lo rd  

should have t h e  r i g h t  t o  e n t e r  a f t e r  n o t i c e  t o  t h e  t enan t .  

They a r e  a s  fol lows:  

( a )  In spec t ion .  The l and lo rd  should have t h e  r i g h t  t o  e n t e r  

t o  i n s p e c t  t h e  s t a t e  d r e p a i r .  W e  recognize  t h a t  t h i s  

r i g h t  i s  open t o  abuse. There a r e ,  however, two considera-  

t i o n s  which r e q u i r e  o u r  recommendation. One i s  t h a t  it i s  

impor tan t  f o r  t h e  l and lo rd  t o  be a b l e  t o  determine t h a t  h i s  pro- 

p e r t y  i s  n o t  being damaged. The o t h e r  i s  t h a t  our  recommendations 

w i l l  impose a  du ty  on him t o  t ake  a l l  reasonable  s t e p s  t o  

mainta in  and keep t h e  r e n t e d  premises i n  good r e p a i r ,  and 

i n s p e c t i o n  w i l l  o f t e n  be a  necessary  s t e p  i n  c a r r y i n g  o u t  

t h a t  du ty .  

(b)  Repair .  The l and lo rd  must have t h e  r i g h t  t o  e n t e r  t o  

make r e p a i r s .  A s  w e  have imposed a  duty  on t h e  l and lo rd  t o  

main ta in  t h e  premises,  he must be  permi t ted  t o  e n t e r  f o r  

this purpose.  

(c )  P rospec t ive  purchasers  and mortgagees. The landlord  
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should be a b l e  t o  e n t e r  t o  show t h e  p rope r ty  t o  p rospec t ive  

purchasers  and mortgagees. 

(d )  P rospec t ive  t enan t s .  The l and lo rd  should have t h e  r i g h t  

t o  show t h e  premises t o  p rospec t ive  t e n a n t s  a f t e r  a  n o t i c e  

t o  t e rmina t e  a  p e r i o d i c  tenancy has been g iven ,  o r  du r ing  

t h e  l a s t  month of a  f i x e d  t e r m  tenancy. 

W e  must now cons ide r  t h e  way i n  which n o t i c e  should be 

given.  Sec t ion  2 0  r e q u i r e s  t h a t  it be a  w r i t t e n  n o t i c e  

given a t  l e a s t  24 hours be fo re  t h e  proposed time of e n t r y ,  

and s p e c i f y i n g  t h a t  t i m e .  We th ink  t h a t  t h e s e  p r o v i s i o n s  

a r e  adequate ,  b u t  t h a t  t h e  requirement i n  s e c t i o n  20 t h a t  

t h e  t i m e  of e n t r y  be du r ing  d a y l i g h t  hours i s  unneces sa r i l y  

r e s t r i c t i v e .  W e  b e l i e v e  t h a t  t h e  requirement should be 

t h a t  t h e  n o t i c e  s p e c i f y  a  reasonable  t i m e  f o r  en t ry .  

Recommendation # 8 

( 1 )  T h a t  e x c e p t  a s  p r o v i d e d  i n  t h i s  recommendat ion ,  
a  l a n d l o r d  n o t  be  e n t i t l e d  t o  e n t e r  r e n t e d  
p r e m i s e s  w i t h o u t  t h e  c o n s e n t  o f  t h e  t e n a n t  o r  
o f  a  p e r s o n  r i g h t f u l l y  i n  t h e  p r e m i s e s .  

( 2 )  Tha t  a  l a n d l o r d  b e  e n t i t l e d  t o  e n t e r  r e n t e d  
p r e m i s e s  w i t h o u t  c o n s e n t  o r  n o t i c e  i f  he has  
r e a s o n a b l e  grounds  t o  b e l i e v e  t h a t  

( a )  a n  emergency r e q u i r e s  e n t r y ,  o r  

( b )  t h e  t e n a n t  has  abandoned t h e  p r e m i s e s  

( 3 )  T h a t  a  l a n d l o r d  be  e n t i t l e d  t o  e n t e r  r e n t e d  
p r e m i s e s  w i t h o u t  c o n s e n t  b u t  upon n o t i c e  

( a )  t o  i n s p e c t  t h e  s t a t e  o f  r e p a i r ,  

I b )  t o  make r e p a i r s ,  

( e l  t o  show t h e  p r e m i s e s  t o  p r o s p e c t i v e  
p u r c h a s e r s  and mor tgagees  o f  t h e  p r o p e r t y ,  
o r  

I d )  t o  show t h e  p r e m i s e s  t o  p r o s p e c t i v e  t e n a n t s  



l i )  a f t e r  a n o t i c e  o f  t e r m i n a t i o n  o f  a 
p e r i o d i c  t e n a n c y  has  b e e n  g i v e n ,  o r  

l i i )  d u r i n g  t h e  l a s t  month o f  a  t e n a n c y  
f o r  a  f i x e d  t e r m .  

( 4 )  Tha t  a  n o t i c e  u n d e r  s u b s e c t i o n  ( 3 )  mus t  

( a )  be  i n  w r i t i n g ,  

( b )  be  g i v e n  t o  t h e  t e n a n t  a t  Leas t  2 4  hours  
b e f o r e  t h e  t i m e  o f  e n t r y ,  and 

( c )  name a  r e a s o n a b l e  t i m e  o f  e n t r y .  

( 5 )  Tha t  t h e  l a n d l o r d  be  r e q u i r e d  t o  e x e r c i s e  h i s  
r i g h t s  under  t h i s  recommendat ion  w i t h  due r e g a r d  
t o  t h e  r i g h t s  o f  t h e  t e n a n t  under  recommendat ion  
# 6 .  

( 4 )  R e t a l i a t o r y  Ev ic t ion  

The recommendations made i n  t h i s  r e p o r t  w i l l  sub- 

s t a n t i a l l y  i n c r e a s e  t h e  p r o t e c t i o n  of t h e  t enan t ;  they  w i l l  

c r e a t e  a  more equa l  balance between t h e  r i g h t s  and ob l iga-  

t i o n s  of t h e  l and lo rd  and t e n a n t  r e s p e c t i v e l y .  The 

o b j e c t i v e s  of t h e  proposed Act w i l l ,  however, be f r u s t r a t e d  

i f  t e n a n t s  do n o t  e x e r c i s e  t h e i r  r i g h t s  f o r  f e a r  of e v i c t i o n  

Accordingly,  we recommend t h a t  t h e  proposed Act p r o h i b i t  

t e rmina t ion  of a  p e r i o d i c  tenancy by a  l and lo rd  i n  re- 

t a l i a t i o n  f o r  t h e  l e g i t i m a t e  e x e r c i s e  of h i s  r i g h t s  by a  

t enan t .  This  recommendation r e f l e c t s  t h e  same p r i n c i p l e  a s  

does s e c t i o n  12.(1 .1)  of  t h e  p r e s e n t  Landlord and Tenant 

A c t .  W e  recognize  t h a t  t h i s  recommendation w i l l  n o t  g i v e  

complete p r o t e c t i o n ,  f o r  t h e  t e n a n t  w i l l  c a r r y  a  d i f f i c u l t  

burden of proof .  However, he w i l l  have an  oppor tun i ty  t o  

c o n t e s t  a  t e rmina t ion  a s  r e t a l i a t o r y ,  w i t h  a  chance of 

success  i n  some cases .  W e  do n o t  t h i n k  t h a t  our  recornmenda- 

t i o n  can be e f f e c t i v e l y  a p p l i e d  t o  f i x e d  t e r m  t enanc ie s  

which t e rmina t e  wi thout  t h e  g iv ing  of no t i ce .  Because the 
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m e r e  p r o h i b i t i o n  and s e t t i n g  a s i d e  of t h e  n o t i c e  a r e  un l ike ly  

t o  c o n s t i t u t e  s u f f i c i e n t  s a n c t i o n s ,  we  recommend t h a t  it be 

made an o f f e n s e  t o  a t t empt  a  r e t a l i a t o r y  te rmina t ion .  

Recommendation #9 

(1) T h a t  a  l a n d l o r d  be p r o h i b i t e d  from t e r m i n a t i n g  a  
p e r i o d i c  t e n a n c y  f o r  t h e  r e a s o n  t h a t  t h e  
t e n a n t  has  

( a )  t a k e n  s t e p s  t o  e n f o r c e  a  r i g h t  g r a n t e d  
t o  t h e  t e n a n t  o r  an  o b l i g a t i o n  imposed  
on t h e  l a n d l o r d  by t h e  proposed  A c t ,  o r  

( b l  made a  bona f i d e  c o m p l a i n t  t o  a  m u n i c i p a l  o r  
governmen ta l  a u t h o r i t y  a l l e g i n g  t h a t  t h e  
ZandZord has  v i o l a t e d  a  s t a t u t e ,  by - law o r  
r e g u l a t i o n  d e a l i n g  w i t h  h e a l t h ,  s a f e t y  o r  
h o u s i n g  s t a n d a r d s .  

( 2 1  Tha t  a  n o t i c e  o f  t e r m i n a t i o n  g i v e n  i n  c o n t r a -  
v e n t i o n  o f  s u b s e c t i o n  ( 1 )  be i n e f f e c t i v e .  

( 3 )  Tha t  a  l a n d l o r d  who c o n t r a v e n e s  s u b s e c t i o n  111 
be g u i l t y  o f  an  o f f e n s e  and l i a b l e  on summary 
c o n v i c t i o n  t o  a  f i n e  o f  n o t  more t h a n  $ 1 0 0 .  

2.  Tenant '  s Ob l iga t ions  

(1) Rent - 

( a )  Obl iga t ion  t o  Pay Rent 

The o b l i g a t i o n  t o  pay r e n t  is we l l  understood and w e  

do n o t  t h i n k  t h a t  it r e q u i r e s  d i s c u s s i o n  o r  reform. 

(b)  Inc reases  i n  Rent 

The amount of r e n t  i s  cus tomar i ly  agreed upon by t h e  

l and lo rd  and t h e  t e n a n t ,  and l i k e  any o t h e r  t e r m  i n  an  

agreement, can be changed on ly  by mutual agreement. I n  a  

tenancy f o r  a  f i x e d  term, t h e  l and lo rd  cannot  i n c r e a s e  t h e  
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r e n t  du r ing  t h e  term of t h e  tenancy un le s s  t h e  agreement s o  

prov ides ,  and h i s  on ly  r ecour se  i s  t o  r e f u s e  t o  renew t h e  

tenancy a t  t h e  end of t h e  t e r m  un l e s s  t h e  t e n a n t  a g r e e s  t o  

an inc reased  r e n t .  I n  a  month t o  month tenancy t h e  l and lo rd  

can g i v e  n o t i c e  of t e rmina t ion  i f  t h e  t e n a n t  resists t h e  

i n c r e a s e ;  he can,  t h e r e f o r e ,  i n  t h e  absence of a  s t a t u t o r y  

p rov i s ion  t o  t h e  c o n t r a r y ,  o r  of  r e n t  c o n t r o l ,  e f f e c t i v e l y  

i n c r e a s e  t h e  r e n t  by a  month's n o t i c e  given be fo re  t h e  end 

of a  r e n t a l  p e r i o d ,  un l e s s  t h e  t e n a n t  i s  prepared t o  move 

r a t h e r  than pay the  increased  r e n t .  

Sec t ion  21 of t h e  Landlord and Tenant Act p r o h i b i t s  

a  l and lo rd  from i n c r e a s i n g  t h e  r e n t  un l e s s  he  g i v e s  a t  

l e a s t  90 days '  w r i t t e n  n o t i c e .  That s e c t i o n  r e p r e s e n t s  a  

d e c i s i o n  made by t h e  L e g i s l a t u r e  i n  1970, and we t h e r e f o r e  

do n o t  recommend any change i n  p r i n c i p l e .  Sec t ion  21 r eads  

a s  fo l lows:  

21. (1) A l and lo rd  s h a l l  n o t  i n c r e a s e  t h e  r e n t  
payable  under a  tenancy agreement, o r  be e n t i t l e d  
t o  recover  any a d d i t i o n a l  r e n t  r e s u l t i n g  from 
such an i n c r e a s e ,  un l e s s  he g i v e s  t o  t h e  t e n a n t  a  
w r i t t e n  n o t i c e  of t h e  i n c r e a s e  i n  r e n t  a t  l e a s t  9 0  
days be fo re  t he  d a t e  on which t h e  i n c r e a s e  i s  t o  be 
e f f e c t i v e .  

(2)  Subsect ion (1) does n o t  apply where t h e  tenancy 
agreement p rov ides  f o r  a  per iod  of n o t i c e  longer  than 
90 days be fo re  t h e  i n c r e a s e  i n  r e n t  i s  e f f e c t i v e .  

( 3 )  Any n o t i c e  of t e rmina t ion  of a  tenancy of 
r e s i d e n t i a l  premises g iven  by a  l and lo rd  t o  a  t e n a n t  
is  void i f  t h e  l and lo rd ,  e i t h e r  be fo re  o r  a f t e r  
g iv ing  the n o t i c e ,  i n i t i a t e s  n e g o t i a t i o n s  w i t h  t h a t  
t e n a n t  towards an agreement t o  i n c r e a s e  t h e  t e n a n t ' s  
r e n t  e f f e c t i v e  a s  of a  d a t e  p r i o r  t o  t h e  e x p i r a t i o n  of 
9 0  days from t h e  d a t e  of  g iv ing  t h e  n o t i c e  of 
t e rmina t ion .  

This s e c t i o n  appears  t o  assume that t h e  l and lo rd  can 

u n i l a t e r a l l y  i n c r e a s e  t h e  r e n t .  A s  he cannot ,  w e  t h i n k  t h a t  
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t h e  s e c t i o n  should be r e d r a f t e d  t o  express  t h e  l e g a l  p o s i t i o n  

a c c u r a t e l y ,  i . e . ,  t h a t  n e i t h e r  p a r t y  can change t h e  terms of 

an agreement wi thout  t h e  consen t  of  t h e  o t h e r .  Sec t ion  115 of 

t h e  Ontar io  Landlord and Tenant Act d e a l s  w i t h  t h e  problem by 

providing t h a t  a  t e n a n t  who i s  n o t i f i e d  of a  r e n t  i n c r e a s e  i s  

deemed t o  have accepted it u n l e s s  he g i v e s  t h e  l and lo rd  

n o t i c e  of t e rmina t ion ,  and w e  t h ink  t h a t  such a  p rov i s ion  

would provide a  mechanism s u i t a b l e  t o  bo th  s i d e s .  I t  

expres se s  t h e  r e a l i t y  of  t h e  s i t u a t i o n ,  t h a t  a  l and lo rd  can 

i n c r e a s e  t h e  r e n t  under a  tenancy agreement on ly  w i t h  t h e  

t e n a n t ' s  consent ,  a l b e i t  ob ta ined  under t h r e a t  of 

t e rmina t ion .  

The p r o t e c t i o n  given by subsec t ion  (1) would be  nugatory 

i f  t h e  l and lo rd  could t e rmina t e  t h e  e x i s t i n g  tenancy agree- 

ment, and r e f u s e  t o  make a  new one wi th  t h e  t e n a n t  un l e s s  he 

agreed t o  pay a  higher  r e n t .  The l and lo rd  could e f f e c t i v e l y  

compel t h e  t e n a n t  t o  pay h ighe r  r e n t  w i th in  a  much s h o r t e r  

per iod  than 9 0  days. Subsect ion (3)  now seeks  t o  p revent  

t h i s  by prov id ing  t h a t  i f  t h e  l and lo rd  i n i t i a t e s  n e g o t i a t i o n s  

towards a  r e n t  i n c r e a s e ,  h i s  n o t i c e  of t e rmina t ion  i s  void.  

This p reven t s  t h e  l and lo rd  from i n i t i a t i n g  r e n t  i n c r e a s e  

n e g o t i a t i o n s .  I t  does n o t  s t o p  him from g i v i n g  a  n o t i c e  of 

t e rmina t ion  and wa i t i ng  f o r  t h e  t e n a n t  t o  do so .  I t  does 

n o t  appear t o  p rec lude  h i s  adv i s ing  the t e n a n t  t h a t  t h e  

reason  f o r  t h e  n o t i c e  i s  t h a t  t h e  r e n t  i s  too  low, which 

would s u r e l y  g i v e  t h e  t e n a n t  a  broad h i n t  t h a t  he should 

i n i t i a t e  n e g o t i a t i o n s  by i n q u i r i n g  what r e n t  t h e  l and lo rd  

would accep t .  Moreover, i f  t h e  t enan t  f a i l s  t o  t a k e  t h e  

cue,  t h e  l and lo rd  can simply r e n t  t o  a  new t e n a n t  a t  t h e  

i nc reased  r a t e .  Therefore ,  we th ink  t h a t  t h e  s e c t i o n  should 

be changed t o  provide t h a t  t h e  l and lo rd  i s  n o t  e n t i t l e d  t o  

demand o r  r e t a i n  a h ighe r  r e n t  f o r  t h e  premises from any 

t e n a n t  w i th in  90  days of g iv ing  a  n o t i c e  of t e rmina t ion .  By 

making any excess  payment recoverab le ,  t h e  l a n d l o r d ' s  
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f i n a n c i a l  inducement t o  circumvent t h e  s e c t i o n  would be  

removed. 

Recommendation # 1 0  

(1) Tha t  a  l a n d l o r d  b e  p r o h i b i t e d  from i n c r e a s i n g  
t h e  r e n t  payable  u n d e r  a  t e n a n c y  agreemen t  and 
from r e c o v e r i n g  any a d d i t i o n a l  r e n t  r e s u l t i n g  
from s u c h  an  i n c r e a s e  u n l e s s  he g i v e s  t o  t h e  
t e n a n t  a  w r i t t e n  n o t i c e  o f  t h e  i n c r e a s e  i n  r e n t  
a t  l e a s t  90 days  b e f o r e  t h e  d a t e  on w h i c h  t h e  
i n c r e a s e  i s  t o  b e  e f f e c t i v e .  

( 2 )  T h a t  a  t e n a n t  under  a  p e r i o d i c  t e n a n c y  who 
r e c e i v e s  a  n o t i c e  under  s u b s e c t i o n  (1) and 
who f a i l s  t o  g i v e  t o  t h e  l a n d l o r d  n o t i c e  o f  
t e r m i n a t i o n  e f f e c t i v e  on o r  b e f o r e  t h e  d a t e  
o f  t h e  r e n t  i n c r e a s e  be  deemed t o  have 
a c c e p t e d  t h e  same. 

( 3 )  T h a t  a  l a n d l o r d  who g i v e s  a  n o t i c e  o f  t e r m i n a t i o n  
o f  a  p e r i o d i c  t e n a n c y  s h a l l  n o t ,  f o r  a  p e r i o d  o f  
90 days  a f t e r  t h e  d a t e  t h e  n o t i c e  i s  g i v e n ,  be  
e n t i t l e d  t o  demand o r  r e t a i n  any r e n t  f o r  t h e  
p r e m i s e s  i n  e x c e s s  o f  t h a t  payable  under  t h e  
t e n a n c y  agreemen t  a t  t h e  t i m e  o f  t h e  n o t i c e .  

( 4 )  Tha t  a  t e n a n t  who pays  r e n t  i n  e x c e s s  o f  t h a t  
p e r m i t t e d  by s u b s e c t i o n s  (1) and ( 3 )  be e n t i t l e d  
t o  r e c o v e r  s u c h  e x c e s s  r e n t  from t h e  l a n d l o r d .  

1 5 )  Tha t  t h i s  recommendat ion  n o t  a p p l y  i f  t h e  
t e n a n c y  agreemen t  p r o v i d e s  f o r  a  p e r i o d  o f  n o t i c e  
l o n g e r  t h a n  90 d a y s .  

(c) Acce le ra t ion  Clauses  

A tenancy agreement may con ta in  a  p rov i s ion  t h a t  i f  t h e  

t e n a n t  d e f a u l t s i n  paying r e n t  o r  performing o t h e r  o b l i g a t i o n s ,  

t h e  c u r r e n t  and a l l  f u t u r e  r e n t  becomes payable  immediately. 

Such a  p rov i s ion  i s  v a l i d  under A lbe r t a  law un le s s  it 

imposes an unenforceable  pena l ty .  Recent l e g i s l a t i o n ,  

however, has  changed t h e  law i n  some o t h e r  j u r i s d i c t i o n s .  

The Ontar io  and Manitoba s t a t u t e s  provide f o r  r e l i e f  a g a i n s t  
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such provisions if the tenant pays the overdue rent or 

gerforms the obligation. The British Columbia and Prince 

Edward Island legislation makes such clauses void, and the 

Ontario Law Reform Commission has recommended that Ontario 

do the same. We are not aware that such clauses are a 

serious problem in residential tenancies in Alberta, but 

we think it desirable to ensure that they do not become so 

in the future as they impose undue hardship on tenants. We 

think that landlords will have sufficient remedies under the 

proposed Act, and note that the British Columbia Law Reform 

Commission said at p. 128 of its report on Landlord and 

Tenant Relationships: Residential Tenancies, 1973, that no 

landlord had complained to the Commission about the British 

Columbia provision. 

Recommendation #11 

T h a t  a  t e r m  i n  a  t e n a n c y  agreemen t  t h a t  p r o v i d e s  
t h a t ,  by r e a s o n  o f  d e f a u l t  i n  payment o f  r e n t  due  
o r  i n  o b s e r v a n c e  o f  any o b Z i g a t i o n  o f  t h e  t e n a n t  
under  a  t e n a n c y  a g r e e m e n t ,  t h e  who le  o r  any p a r t  o f  
t h e  r e m a i n i n g  r e n t  f o r  t h e  t e r m  o f  t h e  t e n a n c y  
becomes due and p a y a b l e ,  be v o i d  and u n e n f o r c e a b Z e .  

(2) Use and Care of Premises 

We have previously dealt with the landlord's implied 

obligations of quiet enjoyment and repair. We now turn to 

the corresponding obligations of the tenant with regard to 

his use and care of the rented premises and common areas. 

(a) Disturbance of Possession and Enjoyment of 
Landlord and Other Tenants 

The proposed Act should protect all parties entitled 

to possession and peaceful enjoyment of property in which 

rented premises are situated. Therefore, as the landlord 



should be under an o b l i g a t i o n  n o t  t o  d i s t u r b  t h e  possess ion 

and peace fu l  enjoyment of t h e  t e n a n t ,  s o  should t h e  t e n a n t  be 

under a  s i m i l a r  o b l i g a t i o n  i n  favour  of t h e  l and lo rd  and o t h e r  

t e n a n t s .  

A t  t h e  o u t s e t ,  we b e l i e v e  t h a t  t h e  law must recognize  

t h a t  r e s i d e n t i a l  t e n a n t s  u s u a l l y  l i v e  i n  much c l o s e r  c o n t a c t  

wi th  neighbours than do persons  occupying s i n g l e  family  

dwel l ings ,  and must,  t h e r e f o r e ,  t o l e r a t e  a  degree of minor 

d i s tu rbance  a s  unavoidable.  For t h i s  reason t h e  covenant 

we w i l l  propose w i l l  con ta in  an i n i t i a l  q u a l i f i c a t i o n ;  it 

w i l l  on ly  apply t o  conduct which d i s t u r b s  o t h e r s  " i n  any 

s i g n i f i c a n t  manner". 

A t e n a n t  cou ld ,  of  course ,  i n f e r f e r e  w i th  t h e  r i g h t s  of  t he  

l and lo rd  and o t h e r  t e n a n t s  by an almost  i n f i n i t e  v a r i e t y  of 

conduct. W e  w i l l  frame o u r  recommended covenant i n  broad 

terms,  and then refer s p e c i f i c a l l y  t o  c e r t a i n  c a t e g o r i e s  of 

conduct which c l e a r l y  should be encompassed by it. Acts which 

a r e  i l l e g a l  should be p r o h i b i t e d .  This  would i n c l u d e ,  by way 

of example, t h e  use  o r  s a l e  of c e r t a i n  drugs ,  and p r o s t i t u t i o n .  

Acts which a r e  dangerous should be p r o h i b i t e d .  S t o r i n g  i n -  

flammable chemicals would f a l l  i n t o  t h i s  ca tegory .  So would 

t h e  conduct  of  a  t e n a n t  who e x e r c i s e s  h i s  motorbike on s ide -  

walks i n  common a r e a s  i n  a  manner t h r e a t e n i n g  t o  o t h e r  t e n a n t s .  

Acts which a r e  o f f e n s i v e  should be p roh ib i t ed .  This  would 

inc lude  conduct of a  t e n a n t  which r e s u l t e d  i n  excess ive  odor 

and n o i s e .  The t e n a n t  w i l l  have exc lus ive  possess ion  of t h e  

r en t ed  premises ,  and w i l l  f r equen t ly  have t h e  r i g h t  t o  use  

such common a r e a s  a s  entryways,  h a l l s ,  s idewalks ,  laundry rooms, 

and r e c r e a t i o n  rooms. I t  i s  only f a i r  t h a t  he should be 

o b l i g a t e d  t o  e x e r c i s e  h i s  r i g h t s  w i th  reasonable  c a r e  s o  a s  t o  

avoid damage t o  t h e  p rope r ty  of o t h e r s ,  and i n j u r y  t o  t h e i r  

persons .  
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On the ques t ion  of l i a b i l i t y  f o r  damage, however, w e  

b e l i e v e  t h e r e  should be a  s i g n i f i c a n t  except ion.  Landlords 

cus tomar i ly  i n s u r e  t h e i r  p rope r ty  a g a i n s t  l o s s  by f i r e .  

Tenants seldom i n s u r e  a g a i n s t  t h e i r  p o t e n t i a l  l i a b i l i t y  t o  a  

l and lo rd  o r  o t h e r  t e n a n t s  f o r  damages r e s u l t i n g  from a  f i r e  

caused by t h e i r  negl igence.  The l a n d l o r d ' s  insurance  w i l l  

u s u a l l y  n o t  p r o t e c t  t h e  n e g l i g e n t  t e n a n t ,  even though t h e  

l a n d l o r d ' s  insurance  premium expense w i l l  be a  c o s t  of 

bus iness  recovered from t h e  t e n a n t  through r e n t .  Con- 

s equen t ly ,  t h e  t e n a n t  may be l i a b l e  t o  t h e  l and lo rd  f o r  

damages r e s u l t i n g  from a  n e g l i g e n t l y  caused f i r e ,  and a f t e r  

indemnifying t h e  l and lo rd  f o r  h i s  l o s s ,  t h e  l a n d l o r d ' s  

i n s u r e r  may " s t e p  i n t o  t h e  l a n d l o r d ' s  shoes" and sue  t h e  

t enan t .  C e r t a i n l y  one of t h e  primary purposes of insurance  

i s  t o  s ecu re  p r o t e c t i o n  from t h e  consequences of one ' s  

negl igence.  I f  a  f i r e  were caused by t h e  l a n d l o r d ' s  neg- 

l i gence ,  he would be p ro t ec t ed  by h i s  insurance .  A s  t h e  

l a n d l o r d ' s  insurance  w i l l  be funded, i n  l a r g e  measure, from 

r e n t  pa id  by t e n a n t s ,  w e  b e l i e v e  they should be given some 

p r o t e c t i o n .  This  can be accomplished by a  p rov i s ion  t h a t  

t h e  t e n a n t  w i l l  n o t  be l i a b l e  t o  t h e  l and lo rd  f o r  f i r e  damage 

un le s s  t h e  f i r e  was i n t e n t i o n a l l y  caused by t h e  t e n a n t ,  o r  

r e s u l t e d  from conduct of t h e  t e n a n t  g iv ing  t h e  i n s u r e r  a  

defense  under t h e  l a n d l o r d ' s  p o l i c y  which t h e  i n s u r e r  u t i l i z e s .  

(b )  Care of Rented P r e m i s e s  

The proposed Act w i l l  impose an  o b l i g a t i o n  on t h e  land- 

l o r d  t o  mainta in  t h e  r en t ed  premises and common a r e a s  i n  good 

r e p a i r  du r ing  t h e  tenancy. W e  have j u s t  d i scussed  t h e  

t e n a n t ' s  o b l i g a t i o n s  t o  r e f r a i n  from any conduct which might 

damage t h e  r e n t e d  premises and common a r e a s .  W e  t h i n k ,  

however, t h a t  t h e  t e n a n t  should have some a f f i r m a t i v e  d u t i e s  

wi th  regard  t o  t h e  r en t ed  premises.  



3 9 

A s  t h e  t e n a n t  w i l l  have e x c l u s i v e  possess ion  of t h e  

r e n t e d  premises and included f u r n i s h i n g s  and equipment, we 

b e l i e v e  t h a t  he should be ob l iged  t o  main ta in  them i n  

reasonable  c l e a n l i n e s s .  

The t e n a n t  w i l l  u s u a l l y  know of a cond i t i on  of d i s -  

r e p a i r  i n  t h e  r e n t e d  premises be fo re  t h e  land lord .  I f  t h e  

t e n a n t  n o t i f i e s  t h e  l and lo rd  of t h e  problem a s  soon a s  

reasonably p o s s i b l e ,  t h e  l and lo rd  w i l l  be a b l e  t o  have 

r e p a i r s  made promptly s o  a s  t o  minimize damage t o  t h e  

proper ty  and avoid inconvenience t o  t h e  t e n a n t  and himself .  

W e  b e l i e v e  t h a t  t h e  t e n a n t  should be ob l iged  t o  n o t i f y  t h e  

l and lo rd  of cond i t i ons  of d i s r e p a i r  known t o  t h e  t e n a n t  a s  

soon a s  reasonably poss ib l e .  

W e  have n o t  recommended t h a t  t h e  t e n a n t  have any 

o b l i g a t i o n  t o  r e p a i r  r en t ed  premises.  However, i f  a  window 

w e r e  broken, from any cause ,  w e  b e l i e v e  t h a t  a  reasonable  

t e n a n t  would t a k e  such a c t i o n  a s  was p o s s i b l e  under t h e  

c i rcumstances  t o  s t o p  r a i n  o r  snow from blowing i n t o  t h e  

premises u n t i l  t h e  l and lo rd  could e f f e c t  more permanent 

r e p a i r s .  The t enan t  cou ld  perhaps make an emergency r e p a i r  

w i th  thumb t acks  and a p i e c e  of cardboard o r  p l a s t i c .  

Examples of o t h e r  emergency s i t u a t i o n s  could be l i s t e d .  We 

b e l i e v e  t h a t  t h e  t e n a n t  should be r equ i r ed  t o  t a k e  such 

emergency a c t i o n  a s  would be taken by a reasonable  t e n a n t ,  

under t h e  c i rcumstances ,  s h o r t  of  permanent r e p a i r ,  t o  

minimize damage t o  t h e  r e n t e d  premises from any cause.  

(c)  Tenant ' s  Respons ib i l i t y  f o r  Other Occupants 
and V i s i t o r s  

A t e n a n t  w i l l  f r e q u e n t l y  sha re  r e n t e d  premises w i th  such 

o t h e r  occupants  a s  members of h i s  family ,  and he and t h e  

o t h e r  occupants  w i l l  o f t e n  i n v i t e  v i s i t o r s  t o  t h e  r e n t e d  

premises o r  common a r e a s .  The t enan t  w i l l  u s u a l l y  be i n  a 
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b e t t e r  p o s i t i o n  t o  c o n t r o l  t h e  conduct of  f e l l o w  occupants  

and v i s i t o r s  than w i l l  t h e  l and lord .  For t h i s  reason ,  we 

b e l i e v e  t h a t  t h e  t e n a n t  should assume some r e s p o n s i b i l i t y  f o r  

t h e  a c t s  of such persons .  

A s  t he  r e n t e d  premises w i l l  be i n  t h e  exc lus ive  

possess ion  of t h e  t e n a n t ,  t h e  l and lo rd  w i l l  have no c o n t r o l  

over a c t s  committed t h e r e .  Although t h e  t e n a n t  may n o t  have 

a c t u a l  c o n t r o l  over  t h e  conduct  of  persons  i n  t h e  r e n t e d  

premises i n  many s i t u a t i o n s ,  t h e  f a c t  t h a t  persons  o t h e r  

than himself  a r e  t h e r e  a t  a l l  can be t r a c e d  t o  h i s  dec i s ions .  

The t e n a n t  w i l l  choose h i s  co-occupants, and he and those  

persons  s e l e c t e d  by him w i l l  i n v i t e  v i s i t o r s .  To be s u r e ,  

t h e  t e n a n t  may n o t  have s e l e c t e d  h i s  c h i l d r e n ,  b u t  he has 

more r i g h t s  and d u t i e s  regard ing  t h e i r  supe rv i s ion  than 

anyone e l s e .  W e  b e l i e v e  t h e  t e n a n t  should have t h e  same 

r e s p o n s i b i l i t y  f o r  a c t s  o f  o t h e r  occupants and v i s i t o r s  

i n  t h e  r e n t e d  premises a s  he does f o r  h i s  own a c t s .  

However, a c t s  committed o u t s i d e  t h e  r en t ed  premises 

p r e s e n t  d i f f e r e n t  cons ide ra t ions .  Again, t h e  f a c t  t h a t  

o t h e r  occupants  and v i s i t o r s  a r e  on premises o f  t h e  l and lo rd  

can be t r aced  t o  d e c i s i o n s  of t h e  tenant .  But a s  a  p r a c t i c a l  

m a t t e r ,  t h e  t e n a n t ' s  a b i l i t y  t o  c o n t r o l  t h e  conduct  of  

persons  on common a r e a s  of t h e  l a n d l o r d ' s  premises w i l l  be 

much more a t t enua ted .  W e  do n o t  b e l i e v e  t h e  t e n a n t  can be 

expected e i t h e r  t o  e s c o r t  h i s  g u e s t s  t o  t h e i r  c a r s  a t  

3:00  a.m. on a  Sunday morning a f t e r  a  p a r t y  i n  o r d e r  t o  

supe rv i se  t h e i r  conduct ,  o r  t o  supe rv i se  h i s  c h i l d r e n  

and t h e i r  playmates on common r e c r e a t i o n  a r eas .  Here t h e  

l and lo rd ,  and o t h e r  t e n a n t s  whose r e n t s  w i l l  r e f l e c t  t h e  

c o s t s ,  w i l l  have t o  assume t h e  r i s k  of some damage. Our 

conalusion is t h a t  t h e  t e n a n t  should on ly  be r e spqns ib l e  f o r  

a c t s  of o t h e r  occupants and v i s i t o r s  o u t s i d e  t h e  r e n t e d  

premises i f  t h e  t e n a n t  could reasonably have prevented them. 



(d) Recommendations 

Recommendation #12 

( 1 )  Tha t  i n  e v e r y  t e n a n c y  agreemen t  t h e r e  be  i m p l i e d  
t h e  f o l l o w i n g  c o v e n a n t s  b e t w e e n  t h e  t e n a n t  and 
t h e  l a n d l o r d :  

( a )  t h a t  n e i t h e r  t h e  t e n a n t ,  a n o t h e r  o c c u p a n t  
o f  t h e  r e n t e d  p r e m i s e s ,  n o r  a  pe r son  
i n v i t e d  t o  p r o p e r t y  o f  w h i c h  t h e  r e n t e d  
p r e m i s e s  form a  p a r t  by t h e  t e n a n t  o r  
a n o t h e r  o c c u p a n t ,  s h a l l  

( i l  d i s t u r b ,  i n  any s i g n i f i c a n t  manner ,  
t h e  p o s s e s s i o n  and p e a c e f u l  e n j o y m e n t  
by  t h e  l a n d l o r d  o r  a n o t h e r  t e n a n t  o f  
t h e i r  r i g h t s  i n  p r o p e r t y  o f  w h i c h  t h e  
r e n t e d  p r e m i s e s  form a  p a r t ,  o r  

( i i l  damage s u c h  p r o p e r t y  

by any w i l f u l  o r  n e g l i g e n t  c o n d u c t  
i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  i l l e g a l ,  
dangerous ,  o r  o f f e n s i v e  c o n d u c t .  

( b l  t h a t  t h e  t e n a n t  s h a l l  m a i n t a i n  t h e  r e n t e d  
p r e m i s e s  and i n c l u d e d  f u r n i s h i n g s  and 
equ ipmen t  i n  r e a s o n a b l e  c l e a n l i n e s s ,  

( e l  t h a t  t h e  t e n a n t  s h a l l  n o t i f y  t h e  l a n d l o r d ,  
i n s o f a r  a s  r e a s o n a b l y  p o s s i b l e ,  o f  any 
c o n d i t i o n  o f  d i s r e p a i r  i n  t h e  r e n t e d  
p r e m i s e s  known t o  t h e  t e n a n t ,  and 

( d l  t h a t  t h e  t e n a n t  s h a l l  t a k e  s u c h  emergency 
a c t i o n  a s  would be  t a k e n  by a  r e a s o n a b l e  
t e n a n t  under  t h e  c i r c u m s t a n c e s ,  s h o r t  o f  
permanent  r e p a i r ,  t o  m i n i m i z e  damage t o  t h e  
r e n t e d  p r e m i s e s  from any c a u s e .  

( 2 )  Tha t  t h e  t e n a n t  n o t  be  l i a b l e  u n d e r  s u b s e c t i o n  
( Z l ( a l  f o r  t h e  c o n d u c t  o f  a n o t h e r  pe r son  o t h e r  
t h a n  i n  t h e  r e n t e d  p r e m i s e s  u n l e s s  t h e  t e n a n t  
c o u l d  r e a s o n a b l y  have p r e v e n t e d  t h e  c o n d u c t .  

( 3 )  Tha t  t h e  c o v e n a n t  i m p l i e d  by s u b s e c t i o n  ( 1 )  ( a )  
i n  f a v o u r  o f  t h e  l a n d l o r d  a l s o  b e n e f i t  and be  
e n f o r c e a b Z e  by any o t h e r  t e n a n t  o f  t h e  l a n d l o r d  
a f f e c t e d  by a  b r e a c h  t h e r e o f .  



( 4 )  T h a t  t h e  t e n a n t  n o t  be  l i a b l e  t o  t h e  l a n d l o r d  
u n d e r  s e c t i o n s  U )  and ( 2 )  f o r  any damage 
s u s t a i n e d  from f i r e ,  u n l e s s  

( a )  t h e  f i r e  was i n t e n t i o n a l l y  caused  by  t h e  
t e n a n t ,  o r  

ib) t h e  i n s u r e r  under  a  p o l i c y  o f  i n s u r a n c e  i n  
f avour  o f  t h e  l a n d l o r d  i s  e n t i t l e d  t o  and 
does  r e f u s e  t o  i n d e m n i f y  t h e  l a n d l o r d  by 
r e a s o n  o f  t h e  t e n a n t ' s  c o n d u c t .  

( 3 )  Possess ion 

There i s  no u n c e r t a i n t y  i n  t h e  law concerning t h e  

t e n a n t ' s  o b l i g a t i o n  t o  su r r ende r  possess ion  of r en t ed  

premises t o  t h e  l and lo rd  a t  t h e  te rmina t ion  of a  tenancy.  

W e  need n o t  d i s c u s s  t h e  c o u r t ' s  power t o  g r a n t  r e l i e f  

a g a i n s t  a  f o r f e i t u r e  of r i g h t s ,  f o r  i f  t h a t  power i s  invoked 

t h e r e  has  been no te rmina t ion .  When a  l and lo rd  a p p l i e s  f o r  

an o rde r  f o r  possess ion  under t h e  Landlord and Tenant Act 

( s e c t i o n  l o ) ,  t h e  c o u r t  may g ive  an o rde r  f o r  possess ion  i f  

s a t i s f i e d  t h a t  the tenancy has exp i r ed  o r  been terminated 

( s e c t i o n  1 2 ) .  I n  accordance wi th  s e c t i o n  13,  such an o r d e r  

s h a l l  d i r e c t  t h e  t e n a n t  t o  d e l i v e r  possess ion  by a  

s p e c i f i e d  d a t e ,  o r  w i th in  a  s p e c i f i e d  t i m e .  W e  do n o t  

b e l i e v e  t h a t  t h i s  procedure imp l i e s  t h a t  t h e  t e n a n t  had no 

o b l i g a t i o n  t o  su r r ende r  possess ion  u n t i l  t h e  d a t e  s p e c i f i e d  

by t h e  cou r t .  Rather ,  w e  t h ink  it r e f l e c t s  t h e  p r a c t i c a l  

r e a l i t y  t h a t  a  c o u r t  cannot  o r d e r  t h e  t e n a n t  t o  move h i s  

fami ly  and possess ions  s o  h u r r i e d l y  a s  t o  be harsh.  We do 

n o t  recommend a  change i n  t h e  law. 

3. Locks. and 'Secu r i t y  Devices 

The l and lo rd  w i l l  sometimes change t h e  l ocks  t o  exclude 

the  t e n a n t .  I f  t h e  tenancy has  n o t  been te rmina ted ,  t h i s  

w i l l  c l e a r l y  v i o l a t e  t h e  l a n d l o r d ' s  covenant n o t  t o  i n t e r -  

f e r e  wi th  t h e  t e n a n t ' s  possess ion ,  and t h e  t enan t  w i l l  have 
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a  r i g h t  t o  damages. But damages w i l l  be an i n e f f e c t i v e  

remedy i n  most s i t u a t i o n s .  

Although we a r e  n o t  s u r e  of t h e  magnitude of t h e  problem 

i n  A lbe r t a ,  w e  b e l i e v e  a  p o t e n t i a l  problem of t h i s  k ind  should 

be e l imina t ed  i f  p o s s i b l e ,  and t h a t  t h e  proposed Act,  l i k e  

t h e  On ta r io  Landlord and Tenant Act,  should p r o h i b i t  

a l t e r a t i o n  of l ocks  by t h e  l and lo rd  wi thout  t h e  consen t  of  

t h e  t e n a n t  u n l e s s  t h e  l a t t e r  i s  immediately provided w i t h  a  

key t o  t h e  new lock.  S i m i l a r l y ,  t h e  t e n a n t  should be 

p r o h i b i t e d  from adding o r  changing locks  t o  p revent  t h e  

l and lo rd  from e x e r c i s i n g  a  l e g a l  r i g h t  t o  e n t e r ,  though n o t  

from adding a  s e c u r i t y  dev ice  which is capable  of being 

p u t  i n t o  e f f e c t  only  whi le  t h e  premises a r e  occupied and 

which can be i n s t a l l e d  and removed wi thout  damage t o  t h e  

premises. A breach of e i t h e r  p r o h i b i t i o n  should be made 

an o f f ence  s o  a s  t o  g i v e  an a d d i t i o n a l  s an t ion .  

Recommendation #13 

( 1 )  T h a t  n e i t h e r  a  t e n a n t  nor  a  ZandZord shaZZ 
add t o  o r  change t h e  Zocks on d o o r s  g i v i n g  
a c c e s s  t o  t h e  r e n t e d  p r e m i s e s  o r  t o  t h e  
p r o p e r t y  o f  wh ich  t h e  r e n t e d  p r e m i s e s  form 
a  p a r t ,  w i t h o u t  t h e  c o n s e n t  o f  t h e  o t h e r  p a r t y ,  
o r ,  i n  t h e  c a s e  o f  a  Zandtord ,  u n l e s s  a  key  i s  
made ava iZabZe  f o r t h w i t h  t o  t h e  t e n a n t .  

( 2 )  T h a t  s u b s e c t i o n  ( 1 )  n o t  a p p l y  t o  t h e  i n s t a Z Z a t i o n  
by a  t e n a n t  o f  a  s e c u r i t y  d e v i c e  wh ich  i s  capabZe 
o f  b e i n g  pu t  i n t o  e f f e c t  onZy w h i l e  a  pe r son  i s  
i n s i d e  t h e  r e n t e d  p r e m i s e s  and wh ich  can  b e  
i n s t a Z Z e d  and removed w i t h o u t  damage t o  t h e  
p r o p e r t y .  

( 3 1  T h a t  a  ZandZord o r  a  t e n a n t  who c o n t r a v e n e s  
s u b s e c t i o n  (1) b e  g u i l t y  o f  an o f f e n c e  and 
ZiabZe o n  summary c o n v i c t i o n  t o  a f i n e  o f  n o t  
more t h a n  $100 .  
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4. Transfe r  of I n t e r e s t s  of Landlord and Tenant 

(1) Right  t o  Transfe r  

The p r e s e n t  Landlord and Tenant Act does n o t  d e a l  w i th  

t r a n s f e r ,  assignment,  and s u b l e t t i n g .  Under p r e s e n t  law t h e  

l and lo rd  can t r a n s f e r  h i s  r e v e r s i o n  and t h e  b e n e f i t  of any 

tenancy agreements and, except  a s  t o  t h e  d i s p o s i t i o n  o f  

s e c u r i t y  d e p o s i t s  which we w i l l  d e a l  w i th  a t  page 9 1 ,  w e  
t h ink  t h a t  t h e  proposed Act need n o t  r e g u l a t e  t h e s e  r i g h t s .  

Under e x i s t i n g  law t h e  t e n a n t  can a l s o  a s s i g n  o r  s u b l e t ,  

a l though he  remains l i a b l e  t o  t h e  l and lo rd  f o r  t h e  performance 

of h i s  o b l i g a t i o n s  under t h e  tenancy agreement. Most 

tenancy agreements,  however, con ta in  a  p rov i s ion  p r o h i b i t i n g  

assignments and sub leases  e i t h e r  a b s o l u t e l y  o r  wi thout  t h e  

l a n d l o r d ' s  consent ,  and i n  t h e  l a t t e r  s i t u a t i o n  it i s  

common f o r  t h e  agreement t o  provide t h a t  t h e  l a n d l o r d ' s  

consen t  is n o t  t o  be unreasonably wi thheld .  

The l and lo rd  has  a  l e g i t i m a t e  i n t e r e s t  i n  c o n t r o l l i n g  

assignment and s u b l e t t i n g .  He may we l l  have chosen a  

p a r t i c u l a r  t e n a n t  on t h e  b a s i s  of h i s  pe r sona l  q u a l i t i e s ,  

his record  a s  a  t e n a n t  elsewhere,  o r  h i s  c r e d i t  record .  We 

can a p p r e c i a t e  t h a t  a  l and lo rd  would d e s i r e  some c o n t r o l  

over  who occupies  h i s  premises.  On t h e  o t h e r  hand, members 

of our  s o c i e t y  a r e  i n c r e a s i n g l y  mobile, p a r t i c u l a r l y  f o r  

reasons  connected wi th  employment, and many t e n a n t s  want 

t o  move e lsewhere  be fo re  t h e i r  tenancy agreements e x p i r e .  

W e  t h i n k  t h a t  t h e  t e n a n t  should have t h e  r i g h t  t o  

a s s i g n  o r  s u b l e t .  The l and lo rd  should be pe rmi t t ed  t o  

p r o t e c t  himself  by a  p rov i s ion  i n  t h e  tenancy agreement 

r e q u i r i n g  h i s  consen t  a s  a  cond i t i on ,  b u t  t h e  proposed Act 

should provide t h a t  h i s  consent  s h a l l  n o t  be a r b i t r a r i l y  

o r  unreasonably wi thheld .  The l a n d l o r d  should n o t  be a b l e  
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t o  impede a t e n a n t  by remaining s i l e n t .  Consequently, 

he should be he ld  t o  have consented un le s s  he r e p l i e s  

w i th in  15 days of a r e q u e s t  f o r  consent .  We b e l i e v e  t h e  

l a n d l o r d  should be pe rmi t t ed  t o  r e q u i r e  t h a t  an ass ignee  

assume t h e  o b l i g a t i o n s  o f  t h e  tenancy a s  a cond i t i on  of 

consent .  A p rov i s ion  r e q u i r i n g  t h e  l a n d l o r d ' s  consent  should 

apply t o  subsequent assignment o r  s u b l e t t i n g  even i f  i t  

does n o t  e x p r e s s l y  s o  s t a t e .  

We have considered whether t h e  proposed Act should 

e x p r e s s l y  a u t h o r i z e  t h e  l and lo rd  t o  make a charge f o r  h i s  

consen t  t o  cover h i s  reasonable  expenses. W e  t h ink  t h a t  

such a p rov i s ion  would l i k e l y  r e s u l t  i n  charges  being made 

au toma t i ca l ly ,  and should n o t  be inc luded  i n  t h e  Act. I f  a  

l a n d l o r d  demands a f e e  a s  a cond i t i on  of consen t ,  and t h e  

p a r t i e s  cannot  ag ree ,  t h e  c o u r t  w i l l  u l t i m a t e l y  have t o  

dec ide  whether t h e  consen t  i s  being unreasonably wi thheld .  

W e  t h ink  t h a t  s p e c i a l  p rov i s ion  should be made f o r  

t h e  assignment o r  s u b l e t t i n g  o f  r e n t a l  housing which i s  

a v a i l a b l e  under p r o v i n c i a l  o r  f e d e r a l  l e g i s l a t i o n  f o r  s p e c i a l  

c l a s s e s  o f  t e n a n t s ,  such a s  low income f a m i l i e s ,  s t u d e n t s  

and t h e  e l d e r l y .  The l and lo rd ,  be it a government agency o r  

a p r i v a t e  owner, should be e n t i t l e d  t o  wi thhold consen t  on 

t h e  grounds t h a t  t h e  proposed a s s ignee  o r  sub tenant  does n o t  

have t h e  s p e c i a l  q u a l i f i c a t i o n s  r equ i r ed  f o r  occupancy. 

Recommendation # 1 4  

(11 T h a t  a  t e n a n t  have t h e  r i g h t  t o  a s s i g n  o r  s u b l e t .  

( 2 1  T h a t  i f  t h e  t e n a n c y  agreemen t  so  p r o v i d e s ,  t h e  
r i g h t  t o  a s s i g n  o r  s u b l e t  b e  s u b j e c t  t o  t h e  
l a n d Z o r d f s  c o n s e n t ,  b u t  t h e  l a n d l o r d  shaZZ n o t  
w i t h h o l d  h i s  c o n s e n t  a r b i t r a r i l y  o r  u n r e a s o n a b l y .  

( 3 1  T h a t  u n l e s s  a  c o n t r a r y  i n t e n t i o n  i s  e x p r e s s e d  
i n  t h e  t e n a n c y  agreemen t ,  a  p r o v i s i o n  r e q u i r i n g  



t h e  l a n d l o r d ' s  c o n s e n t  t o  an a s s i g n m e n t  o r  
s u b l e t t i n g  a p p l y  t o  a  s u b s e q u e n t  a s s i g n m e n t  
o r  s u b t e t t i n g .  

( 4 )  Tha t  i f  t h e  Zandtord does  n o t  answer  a  r e q u e s t  
f o r  h i s  c o n s e n t  t o  an  a s s i g n m e n t  o r  s u b l e t t i n g  
w i t h i n  1 5  d a y s  from t h e  d a t e  o f  t h e  r e q u e s t ,  
he be  deemed t o  have c o n s e n t e d  t o  t h e  a s s i g n m e n t  
o r  sub l e  t t i n g .  

151  Tha t  n o t w i t h s t a n d i n g  s u b s e c t i o n  ( 2 )  a Zandtord 
may w i t h h o l d  h i s  c o n s e n t  i f  

( a )  t h e  p r e m i s e s  a r e  by taw a v a i l a b l e  o n l y  
t o  t e n a n t s  w i t h  s p e c i a t  q u a l i f i c a t i o n s ,  
and 

( b )  t h e  a s s i g n e e  o r  s u b t e n a n t  does  n o t  have t h e  
s p e c i a l  q u a t i f i c a t i o n s .  

( 2 )  Ob l iga t ions  A f t e r  Transfe r  

W e  w i l l  now cons ide r  whether and t o  what e x t e n t  a  

purchaser  of  t he  l a n d l o r d ' s  i n t e r e s t  and t h e  t e n a n t ' s  

a s s ignee  should acqu i r e  t h e  r i g h t s  and assume t h e  o b l i g a t i o n s  

o f  t h e  l a n d l o r d  and of t h e  t e n a n t  r e s p e c t i v e l y .  

Under p r e s e n t  law t h e  l and lo rd  remains l i a b l e  t o  t h e  

t e n a n t  f o r  any breach of t h e  l a n d l o r d ' s  o b l i g a t i o n s  a f t e r  he 

has  s o l d  t h e  proper ty .  S i m i l a r l y ,  t h e  t e n a n t  remains l i a b l e  

t o  the l and lo rd  f o r  any breach o f  t h e  t e n a n t ' s  o b l i g a t i o n s  

a f t e r  he has ass igned  t h e  tenancy. That i s  because t h e r e  

i s  " p r i v i t y  of c o n t r a c t " ,  a  d i r e c t  c o n t r a c t u a l  r e l a t i o n s h i p ,  

between t h e  l a n d l o r d  and t h e  t enan t .  

I f  t h e  t e n a n t  a s s i g n s  h i s  i n t e r e s t  i n  t h e  tenancy 

agreement, t h e r e  i s  " p r i v i t y  of e s t a t e "  between t h e  l and lo rd  

and t h e  t e n a n t ' s  a s s ignee  whi le  they hold t h e i r  r e s p e c t i v e  

i n t e r e s t s  i n  t h e  l ea seho ld  e s t a t e .  While he r e t a i n s  h i s  

i n t e r e s t  i n  t h e  l ea seho ld  e s t a t e ,  t he  a s s ignee  t e n a n t  i s  

e n t i t l e d  t o  the b e n e f i t  of and s u b j e c t  t o  t h e  burden o f  a l l  



impl ied and express  covenants that "run w i t h  t h e  land".  

General ly ,  t h e  covenants which "run wi th  t h e  land" a r e  

covenants which " touch and concern" t h e  land ,  though i f  t h e  

burden o f  an express  covenant r e l a t e s  t o  something n o t  i n  

e x i s t e n c e  a t  t h e  t i m e  of  t h e  agreement i t  w i l l  run wi th  t h e  

land on ly  i f  t h e  o r i g i n a l  t e n a n t  covenanted f o r  himself  and 

h i s  a s s ignees .  The d i s t i n c t i o n  between covenants which 

"touch and concern" t h e  land  and covenants which do n o t  i s  

r a t h e r  d i f f i c u l t  and complex. 

I f  t h e  l and lo rd  s e l l s ,  t h e r e  i s  " p r i v i t y  of e s t a t e "  

between t h e  purchaser  and t h e  t e n a n t  o r  the t e n a n t ' s  

a s s ignee ,  i .e . ,  t h e  purchaser  is  e n t i t l e d  t o  t h e  b e n e f i t s  

and s u b j e c t  t o  t h e  burdens of a l l  covenants which " touch and 

concern" t h e  land.  I f  he accep t s  r e n t  from t h e  t e n a n t  it 

appears  t h a t  he i s  bound by a l l  t h e  t e r m s  of  t h e  tenancy 

agreement: P r o t e c t i v e  Holdings Ltd. v. M & P Transpor t  L td .  

(1969) ,  70 W.W.R. 591 (App. Div.).  

W e  t h i n k  t h a t  t h e  law which w e  have o u t l i n e d  i s ,  i n  

subs tance ,  s a t i s f a c t o r y .  W e  t h ink ,  however, t h a t  t h e  r i g h t s  

and o b l i g a t i o n s  which pass  t o  a s s ignees  and purchasers  

should be desc r ibed  a s  t h e  r i g h t s  and o b l i g a t i o n s  " r e l a t i n g  

t o  t h e  tenancy" r a t h e r  than  covenants "which touch and 

concern t h e  land".  Ob l iga t ions  t o  perform pe r sona l  s e r v i c e s  

and t h e  l i k e  would be excluded from such a phrase ,  b u t  t h e  

r i g h t s  and o b l i g a t i o n s  which a r e  r e l e v a n t  t o  t h e  r e l a t i o n -  

s h i p  o f  l a n d l o r d  and t e n a n t  would be c a r r i e d  forward. 

The whole d i scuss ion  of purchase and assignment i s ,  of 

course ,  s u b j e c t  t o  t h e  p rov i s ions  o f  t h e  Land T i t l e s  Act. 

Nothing i n  t h e  proposed Landlord and Tenant Act should upse t  

t h e  p r i n c i p l e s  of r e g i s t r a t i o n  of t i t l e  t o  land.  The 

p rov i s ions  o f  t h e  proposed Act should supersede those  of an 

Engl i sh  s t a t u t e ,  t h e  Grantees of Reversion Act (1540) ,  32 



Hen. 8, c. 34, which should be made inapplicable to the rights 

of a landlord under a residential tenancy. 

Recommendation #15 

111 T h a t ,  e x c e p t  a s  p r o v i d e d  i n  Recommendation 
#27 ,  a  s u b s e q u e n t  owner o f  p r o p e r t y  s u b j e c t  
t o  a  t e n a n c y ,  w h i l e  he r ema ins  owner o f  t h e  
p r o p e r t y ,  have a l l  t h e  r i g h t s  and be s u b j e c t  
t o  a l l  t h e  o b l i g a t i o n s  o f  t h e  l a n d l o r d  
r e l a t i n g  t o  t h e  t e n a n c y .  

12)  T h a t  a n  a s s i g n e e  o f  t h e  i n t e r e s t  o f  t h e  t e n a n t ,  
w h i t e  he c o n t i n u e s  t o  h o l d  t h e  i n t e r e s t ,  have  
a l l  t h e  r i g h t s  and be s u b j e c t  t o  a l l  t h e  
o b t i g a t i o n s  o f  t h e  t e n a n t  r e l a t i n g  t o  t h e  
t e n a n c y .  

131 T h a t  t h e  Gran tee s  o f  R e v e r s i o n  A c t ,  32 Hen. 8 ,  
c .  3 4 ,  n o t  a p p l y  t o  t h e  r i g h t s  o f  a  l a n d l o r d  
under  a  r e s i d e n t i a l  t e n a n c y .  

141 Tha t  t h i s  recommendat ion  be  s u b j e c t  t o  t h e  
Land T i t l e s  A c t .  
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REMEDIES 

W e  have s o  f a r  d i scussed  t h e  r i g h t s  and o b l i g a t i o n s  of 

t h e  l a n d l o r d  and o f  t h e  tenant .  W e  now t u r n  t o  d i s c u s s  t h e  

remedies of  each i f  t h e  o t h e r  f a i l s  t o  c a r r y  o u t  h i s  

o b l i g a t i o n s ,  o r  i f  performance of t h e  tenancy agreement i s  

made impossible  by a  fundamental change i n  t h e  s t a t e  of 

t h i n g s  upon t h e  b a s i s  of  which t h e  p a r t i e s  con t r ac t ed .  

1. E x i s t i n g  Law: Cont rac t  o r  Proper ty  Law: Independence of 

A t  common law t h e  l e a s e  was p r i m a r i l y  a  conveyance of 

an e s t a t e  i n  l and ,  and t h e  covenants i n  t h e  l e a s e  w e r e  viewed 

a s  i n c i d e n t a l  t o  t h e  conveyance. For t h i s  reason ,  t h e  law 

of l a n d l o r d  and t e n a n t ,  which developed comparatively e a r l y  

i n  Engl i sh  l e g a l  h i s t o r y ,  emphasized proper ty  r a t h e r  than 

c o n t r a c t  concepts.  This  s t a t e  of  t h e  law s t i l l  has very 

impor tan t  consequences. I t  i s ,  f o r  example, doub t fu l  t h a t  

t h e  law of f r u s t r a t i o n  of c o n t r a c t s  a p p l i e s  t o  t enanc ie s  f o r  

even i f  bu i ld ings  a r e  des t royed  by f i r e ,  t h e  t e n a n t  r e t a i n s  

h i s  e s t a t e  i n  land.  A s  t h e  law cons ide r s  t h e  e s t a t e  i n  l and  

t o  be t h e  primary element of  t h e  barga in ,  t h e r e  has been no 

" f r u s t r a t i o n " ,  and t h e r e  i s  suppor t  f o r  t h e  op in ion  t h a t  t h e  

t e n a n t  must con t inue  t o  pay h i s  r e n t .  Another consequence 

i s  t h a t  t h e  imposi t ion o f  t h e  burdens of covenants assumed by 

the l a n d l o r d  and t e n a n t  on t h e i r  r e s p e c t i v e  a s s ignees  i s  

based on r u l e s  of  p rope r ty  law, n o t  c o n t r a c t  law. 

Perhaps t he  most s e r i o u s  d e f e c t  of  t h e  p rope r ty  law 

approach i s  t h e  d o c t r i n e  of "independent covenants" ,  which 

remains t h e  orthodox r u l e  i n  l ea seho ld  law. Because t h e  

covenants of t h e  p a r t i e s  a r e  viewed a s  independent,  a  breach 

by one p a r t y  does n o t  r e l i e v e  t h e  o t h e r  p a r t y  of h i s  du ty  t o  

perform. I f  t h e  t enan t  f a i l s  t o  pay r e n t ,  t h e  l and lo rd  must 
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b r ing  an a c t i o n  t o  recover  it; he cannot  e v i c t  t h e  t enan t .  

I f  t h e  l a n d l o r d  breaches  a  covenant,  t h e  t e n a n t  must sue  

f o r  damages; he cannot  make a  deduct ion from h i s  r e n t  

o b l i g a t i o n s  and he cannot  t e rmina t e  t h e  l ea se .  

One s i g n i f i c a n t  e r o s i o n  o f  t h e  d o c t r i n e  of independent 

covenants has  i n f i l t r a t e d  l ea seho ld  law through a  f i c t i o n .  

The t e n a n t ' s  independent o b l i g a t i o n  t o  perform h i s  covenants 

s t e m s  from h i s  cont inued l e g a l  possess ion  o f  t h e  leasehold  

e s t a t e  i n  land.  I f  he is e v i c t e d  from h i s  e s t a t e  by t h e  

l and lo rd ,  t h e  tenancy i s  te rmina ted ,  and wi th  i t  h i s  

o b l i g a t i o n s .  The f i c t i o n  which has developed i s  known a s  

" c o n s t r u c t i v e  e v i c t i o n " .  I f  t h e  l a n d l o r d  breaches  a  

covenant s o  a s  t o  s e r i o u s l y  impair  t h e  t e n a n t ' s  normal 

and cont inued use and b e n e f i t  of  t h e  premises,  t h e  c o u r t  may 

draw t h e  l e g a l  conclusion t h a t  t h e  l and lo rd  " intended" t o  

e v i c t  him. Under such du res s ,  t h e  t e n a n t  may c o n s i d e r  

himself  e v i c t e d  and abandon t h e  premises. Although it i s  

u s e f u l ,  t h e  theory has  s e r i o u s  d e f e c t s .  The t e n a n t  must 

promptly move o u t ;  i f  he d a l l i e s  t o o  long,  he  can ha rd ly  

complain t h a t  he was ev i c t ed .  I f  he does abandon t h e  

premises ,  he t akes  t h e  r i s k  t h a t  t h e  l and lo rd  may s t i l l  be 

a b l e  t o  hold  him f o r  r e n t  un l e s s  he can s a t i s f y  a  c o u r t ,  

a f t e r  t h e  f a c t ,  t h a t  t h e  l a n d l o r d ' s  breach was s o  m a t e r i a l ,  

and s o  appa ren t ly  permanent, t h a t  h e  was forced  o u t .  The 

t e n a n t  has no op t ion  t o  cont inue  i n  possess ion ,  w i t h  an 

abatement of  r e n t  i n  p ropor t ion  wi th  t h e  magnitude of t h e  

l a n d l o r d ' s  breach. 

How could a  c o u r t  r e s o l v e  such a s i t u a t i o n  us ing  c o n t r a c t  

law, r a t h e r  than p rope r ty  law? The covenants o f  t h e  p a r t i e s  

would be desc r ibed  a s  "mutually dependent". Under c o n t r a c t  

law, p a r t i e s  barga in  f o r  an exchange of performances, n o t  an 

exchange of promises. Unless t h e  l and lo rd  should d e l i v e r  

s u b s t a n t i a l  performance, t h e  t e n a n t  would n o t  have t o  perform 
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by paying r e n t .  I f  t h e  l and lo rd  w e r e  i n  s u b s t a n t i a l  breach 

of h i s  o b l i g a t i o n s ,  w e  would say  t h a t  t h e r e  has  been a  

" f a i l u r e  of cons ide ra t ion"  f o r  t h e  t e n a n t ' s  r e n t  o b l i g a t i o n ,  

r a t h e r  than a  c o n s t r u c t i v e  e v i c t i o n  of t h e  t enan t .  I f  t h e  

t e n a n t  w e r e  t o  abandon, he would t a k e  t h e  same r i s k  a s  under 

c o n s t r u c t i v e  e v i c t i o n ;  t he  c o u r t  might subsequent ly  hold  

t h a t  t h e r e  was no s u b s t a n t i a l  f a i l u r e  of cons ide ra t ion .  But 

he could s t a y  p u t ,  and pay l e s s  r e n t ,  w i th  reasonable  

assurance  t h a t  when sued he can j u s t i f y  some abatement of  

r e n t  based on t h e  f a i r  r e n t a l  va lue  o f  t h e  premises i n  t h e i r  

d e f e c t i v e  cond i t i on .  

The d e c i s i o n  of t h e  Supreme Court  o f  Canada i n  Highway 

P r o p e r t i e s  Ltd.  v. Kelly Douglas & Co. Ltd. ,  [1971] S.C.R. 

562  r e p r e s e n t s  a  s i g n i f i c a n t  advance i n  t h e  development of 

t h e  common law toward t h e  a p p l i c a t i o n  of c o n t r a c t  p r i n c i p l e s .  

The c o u r t  s a i d  t h a t  "it is  no longer  s e n s i b l e  t o  p re t end  

t h a t  a  commercial l e a s e . . . i s  simply a  conveyance and n o t  

a l s o  a  c o n t r a c t "  and " t h e  f u l l  armoury of remedies o r d i n a r i l y  

a v a i l a b l e  t o  r e d r e s s  r epud ia t ion  o f  covenants' '  should n o t  be 

denied.  The ques t ion  i n  t h a t  c a s e  was whether, a f t e r  a  

t e rmina t ion  brought about  by t h e  t e n a n t ' s  abandonment of t h e  

premises ,  t h e  l and lo rd  was e n t i t l e d  t o  p rospec t ive  damages 

f o r  breach of the t e n a n t ' s  covenants over  t h e  remainder of 

t h e  t e r m ,  and the  c o u r t  answered t h e  ques t ion  i n  t h e  

a f f i r m a t i v e .  The c o u r t  d i d  n o t ,  however, go on t o  say t h a t  

t enanc ie s  a r e  c o n t r a c t s  and no th ing  more. 

W e  b e l i e v e  t h e  p r e s e n t  law f a i l s  t o  recognize  t h a t  t h e  

c o n t r a c t u a l  a s p e c t s  of a  modern r e s i d e n t i a l  tenancy r e l a t i o n -  

s h i p  a r e  a t  l e a s t  a s  important  a s  t h e  p rope r ty  a spec t s .  The 

common law r u l e s  may p r e j u d i c e  e i t h e r  t h e  l a n d l o r d  o r  t h e  

t e n a n t ,  depending on t h e  ca se .  I n  p r a c t i c e ,  they o p e r a t e  

more ha r sh ly  on t h e  t enan t ,  because t h e  l and lo rd  i s  more 

l i k e l y  t o  have p r o t e c t e d  himself  wi th  a  well-drawn l e a s e  



p e r m i t t i n g  him t o  t e rmina t e  when the t e n a n t  has  breached even 

a  minor covenant.  Any change i n  t h e  law, however, must 

p r o t e c t  t h e  i n t e r e s t s  of  bo th  p a r t i e s .  

Sec t ion  35 of t h e  B r i t i s h  Columbia Landlord and Tenant 

Act,  S.B.C. (1970) c.  18, d e c l a r e s  t h e  r e l a t i o n s h i p  of 

l and lo rd  and t e n a n t  t o  be one of c o n t r a c t  only.  W e  ques t ion  

t h i s  b l a n k e t  s o l u t i o n ,  a s  it may have undes i r ab l e  consequences. 

How would a  t e n a n t  p r o t e c t  h i s  l easehold  under t h e  Land 

T i t l e s  Act if he had no e s t a t e  i n  l and ,  b u t  merely had r i g h t s  

under c o n t r a c t ?  How would t h e  burdens of covenants which 

under p rope r ty  law "run" wi th  t h e  r e s p e c t i v e  i n t e r e s t s  of  

t h e  l e s s o r  and l e s s e e  be enforced a g a i n s t  t h e i r  r e s p e c t i v e  

a s s ignees  of t h e  r eve r s ion  and t h e  leasehold  e s t a t e ?  W e  

t h ink  t h e  b e s t  approach i s  t o  examine t h e  p a r t i c u l a r  a r e a s  

i n  which t h e  e x i s t i n g  law i s  u n s a t i s f a c t o r y ,  and t o  recommend 

a p p r o p r i a t e  changes. 

There a r e  some models a t  hand. The Ontar io  Law Reform 

Commission, i n  i t s  I n t e r i m  Report on Landlord and Tenant Law 

Appl icable  t o  R e s i d e n t i a l  Tenancies,  1968, recommended t h a t  

covenants i n  r e s i d e n t i a l  tenancy agreements be in terdepen-  

dent .  That recommendation r e s u l t e d  i n  s e c t i o n  89 of t h e  

Ontar io  Landlord and Tenant Act, R.S.O. 1970 c.  236, which 

provides  t h a t  " t h e  common law r u l e s  r e s p e c t i n g  t h e  e f f e c t  of 

a  breach of a  m a t e r i a l  covenant by one p a r t y  t o  a  c o n t r a c t  

on t h e  o b l i g a t i o n  t o  perform by the  o t h e r  p a r t y  apply t o  

tenancy agreements". That  s e c t i o n  was reproduced a s  s e c t i o n  

l O ( 1 )  of  t h e  B r i t i s h  Columbia Landlord and Tenant Act ,  S.B.C. 

1 9 7 4  c .  45, bu t  s e c t i o n  10 ( 2 )  p r o h i b i t s  a  t e n a n t  from re -  

fu s ing  t o  pay r e n t  by reason  on ly  of a  breach by a  l a n d l o r d  

of a  m a t e r i a l  covenant, and s e c t i o n  1 0 ( 3 )  a s  amended by S.B.C. 

1974 c .  1 0 9  merely g ives  him t h e  r i g h t  t o  t r e a t  t h e  tenancy 

agreement a s  terminated f o r  such a  breach.  I n  i t s  f i n a l  

Report on Landlord and Tenant Law, %976, t h e  On ta r io  Law 

Reform Commission recommended t h a t  i f  t h e  l and lo rd  breached 



a fundamental t e r m  of t h e  agreement, a  t e n a n t  could apply t o  

t h e  c o u r t  f o r  e i t h e r  t e rmina t ion  of t h e  tenancy o r  abatement 

of r e n t ,  and could pay r e n t  i n t o  c o u r t  pending a d e c i s i o n  on 

an abatement a p p l i c a t i o n .  

W e  do n o t  t h i n k  it enough f o r  t h e  law t o  provide t h a t  

t h e  common law r u l e s  r e l a t i n g  t o  breaches of covenants i n  

c o n t r a c t s  w i l l  apply  t o  r e s i d e n t i a l  tenancy agreements; we 

th ink  t h a t  t h e  proposed Act should d e f i n e  t h e  law and 

e s t a b l i s h  an a p p r o p r i a t e  mechanism t o  p r o t e c t  bo th  p a r t i e s .  

O n t a r i o ' s  s. 89 was descr ibed  by t h e  Ontar io  Law Reform 

Commission a t  p. 124 of i t s  Report on Landlord and Tenant 

Law, 1 9 7 6 ,  a s  " r a t h e r  c r y p t i c  and ambiguous" and t h e  

r epo r t ed  d e c i s i o n s  and text-book commentaries, a s  w e l l  a s  

o u r  own a n a l y s i s ,  suppor t  t h a t  opinion.  

I t  appears  t o  us  t h a t  t h e  proposed Act should d e s c r i b e  

t h e  breaches  by e i t h e r  p a r t y  f o r  which t h e  o t h e r  w i l l  have 

a remedy, and t h a t  it should go on t o  say what t h e  remedy 

w i l l  be. W e  t h ink  t h a t  a  mere r e f e r e n c e  t o  "common law 

r u l e s "  i s  n o t  s u f f i c i e n t l y  p r e c i s e  o r  s u f f i c i e n t l y  i n -  

format ive .  W e  w i l l  accord ing ly  proceed t o  make recommendations 

which w i l l  e f f e c t i v e l y  do away wi th  t h e  independence of 

covenants i n  r e s i d e n t i a l  t enanc ie s .  

2. Breach of Ob l iga t ion  by Landlord 

(1) Breach Depriving Tenant of Bene f i t  

If t h e  l and lo rd  commits a very s e r i o u s  breach o f  h i s  

o b l i g a t i o n s ,  i .e., i f  h i s  f a i l u r e  t o  perform an o b l i g a t i o n  

dep r ives  t h e  t e n a n t  of a s u b s t a n t i a l  p a r t  of t h e  b e n e f i t  of  

t h e  c o n t r a c t ,  w e  t h ink  t h a t  t h e  t e n a n t  should be e n t i t l e d  

t o  t r e a t  t h e  tenancy agreement a s  terminated.  That  would 

involve  a l l  t h e  consequences of a t e rmina t ion  by o t h e r  means: 
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t h e  t e n a n t  would n o t  have t o  pay f u r t h e r  r e n t ,  and he would 

have t h e  r i g h t  t o  recover  t h e  s e c u r i t y  d e p o s i t  s u b j e c t  t o  

any deduc t ions  which w e r e  proper  under t h e  c i rcumstances .  

A t e n a n t  who wishes t o  a v a i l  himself of  t h a t  r i g h t  of 

t e rmina t ion  w i l l  be faced wi th  what may be a  d i f f i c u l t  

dec i s ion :  i f  he t r e a t s  t h e  l e a s e  a s  terminated,  and t h e  

l and lo rd  should a f t e rwards  s a t i s f y  t h e  c o u r t  t h a t  t h e r e  was 

n o t  s u f f i c i e n t  cause  f o r  t e rmina t ion ,  he might be exposed 

t o  s u b s t a n t i a l  f i n a n c i a l  l o s s .  I n  o r d e r  t o  g i v e  him a  

chance t o  minimize h i s  r i s k  w i thou t  encouraging o r  r e q u i r i n g  

l i t i g a t i o n ,  w e  t h i n k  t h a t  a  f u r t h e r  p roposa l  should be made. 

That i s ,  t h e  t e n a n t  should be e n t i t l e d  t o  g ive  a  n o t i c e  t o  

t h e  l a n d l o r d  t h a t  by reason of t h e  l a n d l o r d ' s  d e f a u l t  

( g iv ing  p a r t i c u l a r s )  t h e  tenancy agreement w i l l  t e rmina t e  

upon t h e  e x p i r a t i o n  of 1 4  days fol lowing t h e  g i v i n g  of t h e  

n o t i c e  un le s s  t h e  l and lo rd  a p p l i e s  t o  t h e  c o u r t  t o  set 

a s i d e  t h e  n o t i c e .  I f  t h e  l and lo rd  does n o t  apply t o  t h e  

c o u r t ,  t h e  t e rmina t ion  w i l l  be e f f e c t i v e ;  i f  he does apply 

it w i l l  be f o r  t h e  c o u r t  t o  dec ide  whether t h e  l and lo rd  

f a i l e d  t o  perform h i s  o b l i g a t i o n s ,  and whether t h e  f a i l u r e  

depr ived  t h e  t enan t  of  a  s u b s t a n t i a l  p a r t  of t h e  b e n e f i t  of  

t h e  c o n t r a c t .  The c o u r t  should a l s o  be a b l e  t o  a l l ow an 

abatement of r e n t  f o r  t h e  per iod  fo l lowing  t h e  breach and 

be fo re  t e rmina t ion ,  and should have power t o  g i v e  e f f e c t  t o  

a l l  r i g h t s  which accrue  b e f o r e  terminat ion.  I t  should a l s o  

have power t o  award damages t o  t h e  t enan t .  

Recommendation #16 

( 1 )  Tha t  i f  a  Z a n d t o r d ' s  b r e a c h  o f  o b l i g a t i o n  
under  t h e  t e n a n c y  agreement  o r  u n d e r  t h e  
proposed  A c t  d e p r i v e s  t h e  t e n a n t  o f  a  s u b s t a n t i a l  
p a r t  o f  t h e  b e n e f i t  o f  t h e  t e n a n c y  agreemen t  t h e  
t e n a n t  be  e n t i t l e d  t o  

f a )  t r e a t  t h e  t e n a n c y  agreemen t  a s  t e r m i n a t e d  
and v a c a t e  t h e  r e n t e d  p r e m i s e s ,  o r  



( b )  proceed  u n d e r  s u b s e c t i o n  (21 .  

( 2 )  T h a t  t h e  t e n a n t  be  e n t i t l e d  t o  g i v e  t h e  l a n d l o r d  
a  n o t i c e  i n  w r i t i n g  

(a1  s p e c i f y i n g  t h e  b r e a c h ,  and 

( b l  n o t i f y i n g  t h e  l a n d l o r d  t h a t  t h e  t e n a n c y  
agreemen t  w i l l  t e r m i n a t e  1 4  days  a f t e r  t h e  
g i v i n g  o f  t h e  n o t i c e  u n l e s s  w i t h i n  t h a t  t i m e  
t h e  l a n d l o r d  f i l e s  and s e r v e s  a  n o t i c e  o f  
a p p l i c a t i o n  t o  t h e  c o u r t  f o r  an  o r d e r  
s e t t i n g  a s i d e  t h e  n o t i c e .  

( 3 1  T h a t  t h e  c o u r t  be  r e q u i r e d  t o  s e t  a s i d e  t h e  
n o t i c e  u n l e s s  i t  i s  s a t i s f i e d  t h a t  a  b r e a c h  
d e s c r i b e d  i n  s u b s e c t i o n  ( 1  1 has  o c c u r r e d .  

( 4 1  T h a t  i f  t h e  l a n d l o r d  does  n o t  a p p l y ,  i t  be 
c o n c l u s i v e l y  deemed t h a t  t h e r e  was a  b r e a c h  
d e s c r i b e d  i n  s u b s e c e c t i o n  ( 2 1  and t h e  t e n a n c y  
be  t e r m i n a t e d .  

( 5 )  T h a t  i f  a  t e n a n c y  be  t e r m i n a t e d  under  t h i s  
s e c t i o n  

( a )  r e n t  b e  payable  t o  t h e  d a t e  o f  t e r m i n a t i o n ,  
and no l o n g e r ,  a t  t h e  r a t e  p r o v i d e d  i n  t h e  
t e n a n c y  agreemen t ,  w i t h  pro r a t a  p r o v i s i o n  
f o r  a  f r a c t i o n a l  r e n t a l  p e r i o d ,  and 

( b )  e a c h  p a r t y  be  e n t i t l e d  t o  e n f o r c e  a22 
r i g h t s  wh ich  a c c r u e  t o  t h e  t i m e  o f  
t e r m i n a t i o n ,  and 

( c )  t h e  t e n a n t  be  e n t i t l e d  t o  damages f o r  
t h e  l o s s  o f  t h e  b e n e f i t  o f  t h e  agreemen t  
o v e r  t h e  b a l a n c e  o f  t h e  u n e x p i r e d  t e rm .  

(2 )  Other  Breaches 

Termination may be a u s e f u l  remedy, b u t  on ly  i n  a 

l i m i t e d  number of ca ses ;  i n  a month t o  month tenancy,  f o r  

example, it i s  l i k e l y  t o  be s impler  f o r  t h e  t e n a n t  t o  g ive  a 

month's n o t i c e  and avoid any r i s k  of being sued by t h e  land- 

l o rd .  F u r t h e r ,  our  recommendations would n o t  permi t  t h e  

t e n a n t  t o  t e rmina t e  t h e  tenancy i n  a ca se  i n  which t h e  

l and lo rd  i s  i n  d e f a u l t ,  b u t  t h e  d e f a u l t  i s  n o t  s u f f i c i e n t l y  
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Under t h e  p r e s e n t  law t h e  t e n a n t  can sue  f o r  damages 

i f  t h e  l and lo rd  f a i l s  t o  perform an  o b l i g a t i o n ,  f o r  example, 

i f  he f a i l s  t o  supply s u f f i c i e n t  h e a t  o r  t o  keep t h e  common 

a r e a s  c l ean .  That remedy i s  o f t e n  o f  l i t t l e  use  t o  t h e  

t e n a n t  because of t h e  expense, t r o u b l e  and de l ay  involved i n  

l e g a l  proceedings.  Because of t h e  d o c t r i n e  of independence 

of covenants t h e  t e n a n t  has no e f f e c t i v e  way i n  which he can 

s e t  o f f  h i s  damages o r  t h e  c o s t  of cu r ing  t h e  l a n d l o r d ' s  

d e f a u l t ;  he cannot  make a  deduct ion from r e n t  wi thout  

exposing himself  t o  t e rmina t ion  of h i s  tenancy. 

W e  t h i n k  t h a t ,  wi thout  d i s t u r b i n g  t h e  t e n a n t ' s  r i g h t  t o  

sue  f o r  damages i f  he wishes,  t h e  Act should g i v e  him a  more 

e f f e c t i v e  remedy, a  summary procedure by which r e n t a l  money 

can be used t o  pay t h e  damages o r  t o  pay t h e  c o s t  of cu r ing  

t h e  l a n d l o r d ' s  d e f a u l t .  The Act should n o t ,  however, a l low 

the  t e n a n t  u n i l a t e r a l l y  t o  wi thhold t h e  r e n t  o r  some p a r t  

of  it; such a  remedy would be open t o  abuse by t e n a n t s .  We 

th ink  t h a t  t h e  way t o  balance t h e  i n t e r e s t s  o f  t h e  p a r t i e s  

i s  t o  a l low t h e  t e n a n t  t o  f i l e  w i t h  t h e  c o u r t  a  s imple  n o t i c e  

s e t t i n g  o u t  t h e  a l l e g e d  breach,  t h e  a l l e g e d  damage, and t h e  

e s t ima ted  c o s t  of  r e c t i f y i n g  t h e  a l l e g e d  breach. The c o u r t  

should have power, pending a d j u d i c a t i o n ,  t o  a l low t h e  t e n a n t  

t o  pay i n t o  c o u r t  and deduct  from f u t u r e  r e n t  whatever sum 

i s  necessary  t o  cover t h e  c la im,  i f  v a l i d .  When t h e  c o u r t  

d e a l s  w i t h  t h e  ma t t e r  it should have t h e  power t o  a l low t h e  

t e n a n t  t o  make f u r t h e r  payments i n t o  c o u r t  from t h e  r e n t ,  o r ,  

i f  t h e  t e n a n t  has a l r eady  expended money t o  make good t h e  

d e f a u l t ,  t o  deduct  it from t h e  r e n t .  The c o u r t  should have 

power t o  d i r e c t  payment o u t  of  c o u r t  t o  t h e  l and lo rd ,  t h e  

t e n a n t ,  o r  t o  a  t h i r d  p a r t y  who has performed s e r v i c e s  i n  

o rde r  t o  r e c t i f y  t h e  d e f a u l t .  The c o u r t  should,  of cou r se ,  

have t h e  power t o  r e f u s e  a l l  abatement of r e n t  i f  t h e  t e n a n t  

does n o t  make o u t  h i s  ca se .  I t  should a l s o  have power t o  

r e f u s e  r e l i e f  t o  t h e  t e n a n t  if t h e  l a n d l o r d ' s  d e f a u l t  was 
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insubstantial or not unreasonable, if it was beyond the 

landlord's control, if the landlord has rectified the default, 

or if the tenant has waived the default expressly or by 

conduct. 

Recommendation #17 

( 1 )  T h a t  i f  a  ZandZord commits  a  b r e a c h  o f  an 
o b l i g a t i o n  under  a  t e n a n c y  agreemen t  o r  under  t h e  
proposed A c t ,  t h e  t e n a n t  have t h e  r i g h t  t o  a p p l y  f o r  
any one  o r  more o f  t h e  foZZowing r e m e d i e s :  

( a )  damages s u f f e r e d  by  r e a s o n  o f  t h e  b r e a c h ,  

( b l  aba t emen t  o f  r e n t  t o  t h e  e x t e n t  t h a t  t h e  
b r e a c h  d e p r i v e s  t h e  t e n a n t  o f  t h e  b e n e f i t  
o f  t h e  t e n a n c y  agreemen t ,  

(121 judgment f o r  t h e  c o s t  o f  making good t h e  
ZandZord's  d e f a u Z t .  

( 2 1  Tha t  t h e  c o u r t  have t h e  power: 

( a )  t o  make an o r d e r  o r  g i v e  a  judgment a p p l i e d  
f o r  under  s u b s e c t i o n  ( I ) ,  

( b l  t o  d i r e c t  t h a t  t h e  t e n a n t  pay i n t o  c o u r t ,  
pending and a f t e r  d i s p o s i t i o n  o f  t h e  
a p p t i c a t i o n ,  s u c h  amounts  o f  f u t u r e  r e n t ,  
i f  a n y ,  a s  t h e  c o u r t  deems a p p r o p r i a t e  t o  
s e c u r e  e n f o r c e m e n t  o f  any o r d e r  a p p l i e d  f o r  
under  s u b s e c t i o n  ( 1 ) .  

[ c )  t o  d i r e c t  t h a t  any amount o f  r e n t  pa id  
i n t o  c o u r t  b e  d i s b u r s e d ,  a s  a p p r o p r i a t e ,  

( i )  t o  t h e  t e n a n t  a s  damages, 

i t o  t h e  l a n d l o r d ,  t h e  t e n a n t ,  o r  a  
t h i r d  p a r t y ,  f o r  c o s t s  reasonablY  
i n c u r r e d  i n  making good t h e  Z a n d l o r d ' s  
d e f a u l t ,  and 

( i i i l  t o  t h e  ZandZord any r e m a i n i n g  sums.  

L31 Tha t  t h e  c o u r t  have power t o  r e f u s e  t o  p e r m i t  
t h e  t e n a n t  t o  pay f u t u r e  r e n t  i n t o  c o u r t  upon 
b e i n g  s a t i s f i e d  t h a t  

( a )  t h e r e  was no b r e a c h ,  o r  



( b l  t h e  b r e a c h  

( i l  was n o t  s i g n i f i c a n t ,  

( i i l  was beyond t h e  ZandZord's  r e a s o n a b l e  
c o n t r o Z ,  o r  

( i i i l  was e x p r e s s Z y  o r  impZiedZy waived  by  
t h e  t e n a n t .  

3 .  Breach of Obl iga t ion  by Tenant 

(1) Repudiation 

W e  t u r n  now t o  a d i s c u s s i o n  of t h e  l a n d l o r d ' s  r i g h t s  i f  

t h e  t e n a n t  r e p u d i a t e s  t h e  tenancy agreement dur ing  i t s  t e r m .  

The t e n a n t  may r e p u d i a t e  i n  s o  many words, o r  he may vaca t e  

t h e  premises and f a i l  t o  perform h i s  o b l i g a t i o n s .  These two 

courses  of conduct  amount t o  t h e  same th ing ;  a s  a ma t t e r  of 

law, they c o n s t i t u t e  an o f f e r  from t h e  t e n a n t  t o  su r r ende r  

t o  t e rmina t e  t h e  tenancy r e l a t i o n s h i p .  However, t h e  tenancy 

w i l l  n o t  be terminated un le s s  t h e  l and lo rd  does something 

which can be construed a s  an acceptance of t h e  t e n a n t ' s  o f f e r  

t o  t e rmina te .  

W e  r e f e r r e d  a t  page 51  t o  t h e  Highway P r o p e r t i e s  c a s e  i n  

which t h e  Supreme Court  of Canada he ld  t h a t  t h e  " f u l l  armory" 

of c o n t r a c t u a l  remedies i s  a v a i l a b l e  a g a i n s t  a t e n a n t  who is 

i n  breach o f  a covenant i n  a commercial l e a s e .  W e  pe rce ive  

no reason why t h e  same conc lus ion  should n o t  be reached i n  

t h e  c a s e  o f  a r e s i d e n t i a l  tenancy. 

Applying t h e  d o c t r i n e  of t h e  Highway P r o p e r t i e s  c a s e  t o  

a r e s i d e n t i a l  tenancy,  we can summarize t h e  p r e s e n t  s t a t e  of 

t h e  law a s  fol lows.  The l and lo rd  has  two b a s i c  courses  of  

a c t i o n  i f  t h e  t e n a n t  o f f e r s  t o  t e rmina te :  
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( a )  Accept t h e  Tenan t ' s  Repudiat ion o r  Sur render  

This  w i l l  t e rmina t e  t h e  tenancy. The l and lo rd  has a 

r i g h t  t o  recover  any r e n t  accrued,  and any damages s u f f e r e d  

by reason  of t h e  breach of o t h e r  o b l i g a t i o n s  of t h e  t e n a n t ,  

t o  t h e  d a t e  of  t e rmina t ion  of t h e  tenancy. I n  a d d i t i o n ,  he 

may recover  any damages he may have sus t a ined  by l o s i n g  t h e  

b e n e f i t s  of  t h e  tenancy agreement. These damages would 

u s u a l l y  be t h e  va lue  of t h e  unpaid f u t u r e  r e n t  f o r  t h e  

remainder of t h e  per iod  provided under t h e  tenancy agreement, 

l e s s  t h e  a c t u a l  r e n t a l  va lue  of t h e  premises f o r  t h a t  per iod.  

Under t h i s  course ,  t h e  l and lo rd  can b r i n g  h i s  damage a c t i o n  

immediately a f t e r  t he  tenancy is  terminated.  He knows t h e  

r e n t  s t i p u l a t e d  i n  t h e  tenancy agreement; he must s a t i s f y  

t h e  c o u r t ,  by evidence,  a s  t o  t h e  a c t u a l  r e n t a l  va lue  of t h e  

premises f o r  t h e  unexpired per iod.  I n  s h o r t ,  i f  he can 

convince t h e  c o u r t  t h a t  he  had a favourab le  agreement, w i th  a 

r e n t  h ighe r  than t h e  c u r r e n t  r e n t a l  va lue ,  he  can recover  es t imated  

damages f o r  l o s i n g  t h e  tenancy agreement, a s  w e l l  a s  damages 

accrued a t  t h e  d a t e  of  t e rmina t ion .  

I n  a tenancy from month t o  month, t h e  l and lo rd  w i l l  

probably accep t  t h e  t e n a n t ' s  r epud ia t ion  o r  su r r ende r  and 

thus  t e rmina t e  t h e  tenancy. The t e n a n t ' s  a c t s  would 

c e r t a i n l y  n o t  c o n s t i t u t e  an  e f f e c t i v e  s t a t u t o r y  n o t i c e  t o  

t e rmina t e ,  b u t  i f  t h e  l and lo rd  a t tempted t o  hold  t h e  t e n a n t  

t o  t h e  tenancy,  t h e  t e n a n t  cou ld  simply g i v e  a proper  n o t i c e  

and te rmina te  t h e  tenancy wi th in  two month's t i m e  anyway. 

A s  t h e  l and lo rd  would probably no t  want t o  main ta in  a tenancy 

w i t h  t h i s  p a r t i c u l a r  t e n a n t ,  l i t t l e  would be gained by 

dragging o u t  t h e  a f f a i r .  A s  a  p r a c t i c a l  m a t t e r ,  t h e  l and lo rd  

w i l l  have l o s t  t h e  b e n e f i t  of t h e  tenancy from t h e  d a t e  of 

t e rmina t ion  t o  t h e  e a r l i e s t  d a t e  when t h e  t e n a n t  could have 

te rmina ted  it wi th  a proper  n o t i c e .  Consequently, i f  t h e  

l and lo rd  does accep t  t h e  t e n a n t ' s  r epud ia t ion  o r  su r r ende r  

and t e rmina t e s  t h e  tenancy,  w e  b e l i e v e  h i s  damages should be 
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computed a s  though t h e  tenancy had been terminated a t  t h e  

e a r l i e s t  d a t e  p o s s i b l e  cons ider ing  t h e  r epud ia t ion  o r  

su r r ende r  a s  a  proper  no t i ce .  

However, i n  a  tenancy f o r  a  f i x e d  term, t h e  l a n d l o r d  

may n o t  choose t o  agree  t o  a  t e rmina t ion .  Suppose t h e  

l and lo rd  has r e n t e d  h i s  home t o  a  t e n a n t  f o r  a  two year  term, 

e f f e c t i v e  June 1. The t e n a n t  r epud ia t e s  on October 1 

fol lowing.  I n  some a r e a s ,  o r  a t  some t i m e s ,  t h e  supply of 

housing w i l l  exceed t h e  demand; t h e  l and lo rd  may n o t  be 

a b l e  t o  r e - r e n t  on terms a s  favourab le  a s  those  provided i n  

t h e  ou t s t and ing  agreement; and he may n o t  want t o  accep t  

es t imated  damages. He may p r e f e r  a  second course  of a c t i o n  

open t o  him, which w e  now d i s c u s s .  

(b )  Hold t h e  Tenant t o  t h e  Tenancy Agreement. 

This l eaves  bo th  p a r t i e s  bound by t h e  tenancy. The 

l and lo rd  may sue  f o r  each i n s t a l l m e n t  of  r e n t  a s  it f a l l s  due, 

and may recover  any damages s u s t a i n e d  from t h e  breach of 

o t h e r  o b l i g a t i o n s  of t h e  t e n a n t  t o  t h a  d a t e  of each a c t i o n .  

A s  a  v a r i a n t  of t h i s  course ,  t h e  l and lo rd  may simply w a i t  

u n t i l  t h e  e x p i r a t i o n  of t he  tenancy agreement, and sue  f o r  

any damages and accrued r e n t  i n  one ac t ion .  The premises 

w i l l  s t and  i d l e ,  a v a i l a b l e  f o r  t h e  t e n a n t  should he dec ide  

t o  r e t u r n .  

A s  an a l t e r n a t i v e ,  t h e  l and lo rd  may n o t i f y  t h e  t e n a n t  

t h a t  he i s  going t o  r e n t  t h e  premises on t h e  t e n a n t ' s  b e h a l f ,  

and hold the  t e n a n t  f o r  any d e f i c i e n c y  i n  r e n t  rece ived  

r e l a t i v e  t o  t h a t  owed under t h e  tenancy agreement. The land- 

l o r d  has  no p r e s e n t  l e g a l  du ty  t o  choose t h i s  a l t e r n a t i v e ,  

a l though it has  s e v e r a l  advantages.  I t  reduces  t h e  t e n a n t ' s  

even tua l  l i a b i l i t y  f o r  unpaid r e n t .  I t  i s  s o c i a l l y  u s e f u l  

t o  s o c i e t y  a s  it avoids  t h e  economic waste of  vacan t  r e n t a l  
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premises.  I t  b e n e f i t s  t h e  l and lo rd  because,as  he  has  been 

a b l e  t o  c o l l e c t  some r e n t  from a  new t e n a n t ,  h i s  u l t i m a t e  

l o s s  i f  he cannot  o b t a i n  payment of  h i s  c la im by t h e  o l d  

t e n a n t ,  w i l l  be lower. 

We a r e  s a t i s f i e d  w i t h  t h e  law a s  s t a t e d  above, w i th  

t h i s  except ion.  W e  t h ink  t h a t  a  l and lo rd  who d e s i r e s  t o  

hold t h e  t e n a n t  t o  t h e  tenancy agreement should have a  du ty  

t o  make reasonable  e f f o r t s  t o  r e - r e n t  t h e  premises on behalf  

of  t h e  t enan t .  To be s u r e ,  one may ques t ion  why t h e  innocent  

p a r t y  should be r equ i r ed  t o  expend e f f o r t  t o  b a i l  o u t  t h e  

wrongdoer. Our answer i s  t h a t  t h e  law of l and lord- tenant  

should be brought i n t o  harmony wi th  modern c o n t r a c t  law, 

t h a t  t h e  innocent  p a r t y  i s  r equ i r ed  t o  m i t i g a t e  h i s  damage 

under c o n t r a c t  law, and t h a t  r e - r en t ing  on behalf  of  t h e  

t e n a n t  w i l l  m i t i g a t e  h i s  l o s s .  Technica l ly ,  it i s  t h e  

t e n a n t ' s  l i a b i l i t y  f o r  unpaid r e n t  which is reduced, n o t  a  

l i a b i l i t y  f o r  damages, bu t  w e  do n o t  see t h i s  a s  a  ma t t e r  of 

subs tance  i n  t h i s  con tex t .  

A c o l l a t e r a l  b e n e f i t  i s  de r ived  from t h i s  recommendation. 

A l a n d l o r d  who wishes t o  hold  a  t e n a n t  t o  t h e  tenancy agree- 

ment, and r e - r e n t  on h i s  beha l f ,  must under e x i s t i n g  law 

e x e r c i s e  g r e a t  c a u t i o n  t o  avoid any conduct which could be 

cons t rued  a s  an  acceptance of t h e  t e n a n t ' s  sur render .  The 

l a n d l o r d  must n o t  e x e r c i s e  any possessory r i g h t s  over  t h e  

premises u n t i l  he has  n o t i f i e d  t h e  t e n a n t  of h i s  i n t e n t i o n  

t o  r e - r e n t  on h i s  beha l f .  I f  t h e  l and lo rd  has  a  du ty  t o  

make reasonable  e f f o r t s  t o  r e - r e n t ,  it i s  no longer  necessary  

t h a t  he  n o t i f y  t h e  t e n a n t  t h a t  he i n t e n d s  t o  perform t h a t  

duty .  

( 2 )  F a i l u r e  t o  Pay Rent 

W e  w i l l  now t u r n  t o  a  d i scus s ion  of a  l a n d l o r d ' s  remedies 
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upon breach of a  t e n a n t ' s  o b l i g a t i o n s  n o t  involv ing  

r e p u d i a t i o n  of t h e  tenancy. While t h e  payment of r e n t  i s  

on ly  one of t h e  t e n a n t ' s  o b l i g a t i o n s ,  we w i l l  d i s c u s s  it 

s e p a r a t e l y  because of some s p e c i a l  c o n s i d e r a t i o n s  which 

apply t o  it. 

( a )  Suing f o r  Rent 

The l and lo rd  can sue f o r  r e n t  a s  f o r  any o t h e r  deb t .  

No change i n  t h e  law is needed. 

(b)  Distress f o r  Rent 

A t  common law, i f  a  t e n a n t  d i d  n o t  pay t h e  r e n t ,  t h e  

l and lo rd  was e n t i t l e d  t o  t a k e  any goods t h e  t e n a n t  had on 

t h e  premises ,  us ing  f o r c e  i f  necessary ,  and t o  s e l l  them 

t o  s ecu re  unpaid r e n t .  H e  was s a i d  t o  have t h e  r i g h t  t o  

" d i s t r a i n " ,  and t h e  process  was c a l l e d  " d i s t r e s s " .  Some 

p r o t e c t i o n  was cus tomar i ly  given t h e  t e n a n t  by s t a t u t e s  

which provided t h a t  c e r t a i n  goods necessary t o  s u s t a i n  l i f e  

and e a r n  a  l i v i n g  could n o t  be taken,  and such an Exemptions 

Act i s  i n  f o r c e  i n  Alber ta .  

I n  A lbe r t a  t h e  Se i zu re s  Act a l s o  g i v e s  some s i g n i f i c a n t  

p r o t e c t i o n  t o  t h e  t enan t .  I t  provides  t h a t ,  u n l e s s  o the r -  

w i s e  o rdered  by a  c o u r t ,  a  s e i z u r e  can only be made by a  

S h e r i f f  o r  h i s  o f f i c i a l s ,  and on ly  between t h e  hours  o f  

5:00 a.m. and 8:00 p.m. I t  i s  t h e  S h e r i f f ' s  u s u a l  p r a c t i c e  

t o  l eave  t h e  t e n a n t  i n  possess ion  of t h e  goods u n t i l  they 

can l e g a l l y  be so ld .  The t e n a n t  then  has 1 4  days from t h e  

s e i z u r e  i n  which t o  f i l e  a  n o t i c e  o f  o b j e c t i o n  t o  it, and 

i f  he does so ,  t h e  l and lo rd  cannot  proceed f u r t h e r  wi thout  

an  o r d e r  of t h e  D i s t r i c t  Court  ob ta ined  upon n o t i c e  t o  t h e  

tenant .  The judge w i l l  cus tomar i ly  a l low t h e  t e n a n t  f u r t h e r  

t i m e  t o  pay t h e  r e n t  be fo re  making an o r d e r  f o r  s a l e .  
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There a r e  c e r t a i n l y  disadvantages  i n h e r e n t  i n  d i s t r e s s .  

From t h e  l a n d l o r d ' s  p o i n t  of view, t h e  process  involves  

expense,  and time because t h e  t e n a n t  can r e a d i l y  de l ay  t h e  

procedure.  S a l e s  a r e  seldom made, and even when they a r e ,  

most of  a t e n a n t ' s  pos ses s ions  w i l l  be exempt. However, a  

t e n a n t  can be s e r i o u s l y  p re jud iced  because i f  goods a r e  

s o l d ,  they w i l l  seldom f e t c h  t h e i r  reasonable  market va lue .  

Hence d i s t r e s s  i s  a r e a l  t h r e a t  t o  a t enan t .  

For t h e s e  reasons ,  many j u r i s d i c t i o n s  have concluded 

t h a t  a l and lo rd  i s  adequa te ly  p ro t ec t ed  by o t h e r  remedies,  

and have abol i shed  d i s t r e s s .  On t h e  o t h e r  hand, l and lo rds  

t e l l  us t h a t  d i s t r e s s  i s  u s e f u l ;  t h a t  i n  some s i t u a t i o n s  i t s  

mere a v a i l a b i l i t y  can be used t o  induce d e f a u l t i n g  t e n a n t s  

t o  pay t h e i r  r e n t ,  and t h a t  i n  o t h e r  c a s e s  s e i z u r e  and s a l e  

does r e s u l t  i n  recovery of r e n t  which could n o t  o therwise  

be c o l l e c t e d .  

On balance,  w e  b e l i e v e  t h a t  t h e  arguments f o r  i t s  

r e t e n t i o n  outweigh t h o s e  f o r  i t s  a b o l i t i o n ,  and w e  recommend 

accord ing ly .  

(c)  Termination of Tenancy f o r  Non-Payment of Rent 

A l and lo rd  can f r e q u e n t l y  recover  unpaid r e n t  from a 

s e c u r i t y  d e p o s i t .  I f  t h a t  remedy i s  e i t h e r  n o t  a v a i l a b l e  o r  

n o t  f u l l y  e f f e c t i v e ,  he  can sue  t h e  t e n a n t  f o r  r e n t ,  b u t  law 

s u i t s  f o r  r e n t  a r e  expensive,  t i m e  consuming, and l i k e l y  t o  

produce a judgment which cannot  be c o l l e c t e d .  The 

d i sadvantages  of d i s t r e s s  have j u s t  been d i scussed .  I f  t h e  

l and lo rd  g i v e s  n o t i c e  t o  t e rmina t e  a month t o  month tenancy,  

o r  a f i x e d  term tenancy which he has  a c o n t r a c t u a l  r i g h t  t o  

t e rmina t e  f o r  non-payment of r e n t ,  f u r t h e r  r e n t  w i l l  

u s u a l l y  f a l l  due before  t h e  te rmina t ion  d a t e ,  and i f  t h e  

t e n a n t  does n o t  move o u t  i n  accordance wi th  t h e  n o t i c e ,  t h e  
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l and lo rd  w i l l  be faced wi th  f u r t h e r  t ime involved i n  c o u r t  

procedures  f o r  e v i c t i o n ,  t o  say no th ing  of t h e  expense. 

Whether t h e  l e a s e  i s  p e r i o d i c  o r  f o r  a  f i x e d  term, it 

is n o t  f a i r  t o  t h e  l and lo rd  t h a t  t h e  law should a l low a  

d e f a u l t i n g  t e n a n t  t o  l i v e  i n  t h e  premises wi thout  paying f o r  

them, and it i s  n o t  f a i r  t o  t e n a n t s  who do pay t h e i r  r e n t  

t h a t  t h e  l a n d l o r d ' s  l o s s  be passed on t o  them i n  a d d i t i o n  

t o  h i s  o t h e r  c o s t s  of doing bus iness .  W e  t h i n k  t h a t  t h e  

l and lo rd  should be a b l e  t o  t a k e  immediate s t e p s  t o  t e rmina t e  

t h e  tenancy whi le  ensur ing  t h a t  t h e  t e n a n t  w i l l  have bo th  an  

oppor tun i ty  t o  o b j e c t  and an oppor tun i ty  t o  make good t h e  

d e f a u l t .  

I t  seems t o  us t h a t  t h e  b e s t  s o l u t i o n  i s  a s  fol lows:  

(1) To provide  t h a t  t h e  l and lo rd  may upon d e f a u l t  i n  

payment of  r e n t  s e r v e  n o t i c e  of t e rmina t ion  of t h e  tenancy,  

whether p e r i o d i c  o r  f o r  a  f i x e d  term, t o  have e f f e c t  1 4  days 

a f t e r  s e r v i c e  of t h e  n o t i c e .  

( 2 )  To provide t h a t  i f  t h e  t enan t  does n o t  o b j e c t  t h e  

tenancy w i l l  t e rmina te .  

( 3 )  To provide t h a t  i n s t e a d  of g i v i n g  n o t i c e ,  o r  upon 

t h e  t e n a n t  o b j e c t i n g ,  t h e  l and lo rd  may apply t o  t h e  c o u r t  

which w i l l  make an o rde r  t e rmina t ing  t h e  tenancy i f  t h e r e  

has  been a  s u b s t a n t i a l  breach,  o r  deny t h e  l a n d l o r d ' s  

a p p l i c a t i o n  i f  t h e r e  has  no t .  

( 4 )  To provide t h a t  t h e  n o t i c e  w i l l  be i n e f f e c t i v e  i f  

t h e  t e n a n t  pays t h e  a r r e a r s  of  r e n t  w i th in  t h e  14-day pe r iod  

whether o r  n o t  t h e  l and lo rd  a p p l i e s  t o  t h e  c o u r t .  

That p roposa l  would g i v e  t h e  l and lo rd  an exped i t i ous  

means of b r ing ing  about t h e  l e g a l  t e rmina t ion  of a  tenancy 
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f o r  non-payment of r e n t ,  and would a l low him t o  come i n t o  

c o u r t  f o r  an o r d e r  f o r  possess ion  much more qu ick ly  than i s  

now poss ib l e .  On t h e  o t h e r  hand, it would g i v e  t h e  t e n a n t  

a  reasonable  oppor tun i ty  t o  c u r e  t h e  d e f a u l t  i n  r e n t  wi thout  

pena l ty ;  and, because our  l a t e r  recommendations w i l l  r e q u i r e  

a  c o u r t  o r d e r  f o r  possess ion  i f  t h e  t e n a n t  does n o t  vaca t e ,  

t h e  t e n a n t  w i l l  s t i l l  have t h e  oppor tun i ty  of persuading 

a  c o u r t  t o  g i v e  him t i m e  be fo re  he  vaca t e s .  There would 

a l s o  remain i n  t h e  background t h e  power of t h e  s u p e r i o r  

c o u r t s  t o  g r a n t  r e l i e f  a g a i n s t  f o r f e i t u r e .  

( 3 )  Breach of Other Ob l iga t ions  

A t e n a n t  may f a i l  t o  perform o t h e r  o b l i g a t i o n s  under t h e  

tenancy agreement t o  such a  s e r i o u s  e x t e n t  t h a t  t h e  l and lo rd  

should have t h e  r i g h t  t o  t e rmina t e  t h e  agreement. The t e n a n t  

may cause  s u b s t a n t i a l  damage t o  t h e  r en t ed  premises o r  common 

a r e a s ;  he may u s e  t h e  premises o r  common a r e a s  i l l e g a l l y ,  

c r e a t i n g  a  danger t o  person o r  p roper ty ;  he may cause  undue 

i n t e r f e r e n c e  wi th  t h e  r i g h t s  of  t h e  l and lo rd  o r  o t h e r  t enan t s ;  

o r  he may commit a  series of breaches  t h e  cumulative e f f e c t  

of which i s  s u b s t a n t i a l .  

We th ink  t h a t  t h e  l and lo rd  should be e n t i t l e d  t o  t ake  

t h e  same s t e p s  t o  t e rmina t e  t h e  tenancy agreement f o r  sub- 

s t a n t i a l  breaches  of o t h e r  o b l i g a t i o n s  t h a t  our  recommenda- 

t i o n s  would g i v e  him f o r  non-payment of  r e n t .  W e  do n o t  

t h i n k ,  however, t h a t  it would be app rop r i a t e  t h a t  t h e  t e n a n t  

should have t h e  same r i g h t  t o  make up h i s  d e f a u l t .  A mere 

d e f a u l t  i n  payment of  money i s  something which can be made 

good by paying it, b u t  a  breach c o n s i s t i n g  of o f f e n s i v e ,  

i l l e g a l  o r  dangerous conduct,  f o r  example, i s  n o t  made good 

simply by a l lowing a  pe r iod  of t i m e  t o  go by wi thou t  en- 

gaging i n  it. 



(4) Recommendations 

Recommendation #18 

T h a t  d i s t r e s s  f o r  r e n t  a s  r e g u l a t e d  by  t h e  S e i z u r e s  
A c t  be  r e t a i n e d .  

Recommendation #19 

( 1 )  T h a t  i f  a  t e n a n t ,  by abandonment o f  t h e  
r e n t e d  p r e m i s e s  o r  o t h e r w i s e ,  g i v e s  t h e  Zand- 
l o r d  reasonabZe  grounds  t o  b e l i e v e  t h a t  t h e  
t e n a n t  has  r e p u d i a t e d  t h e  t e n a n c y  agreemen t ,  
t h e  ZandZord may e i t h e r  

( a )  a c c e p t  t h e  r e p u d i a t i o n  a s  a  t e r m i n a t i o n  
o f  t h e  t e n a n c y ,  o r  

f b )  r e f u s e  t o  a c c e p t  t h e  r e p u d i a t i o n  and 
c o n t i n u e  t h e  t e n a n c y .  

( 2 )  T h a t  a  ZandZord who proceeds  under  s u b s e c t i o n  
(1) ( a )  

f a )  may r e c o v e r  any r e n t  a c c r u e d ,  and 
damages s u f f e r e d  by r e a s o n  o f  t h e  
b r e a c h  o f  o t h e r  o b Z i g a t i o n s  o f  t h e  
t e n a n t ,  t o  t h e  d a t e  o f  t e r m i n a t i o n  o f  
t h e  t e n a n c y ,  and 

( b )  may r e c o v e r  damages f o r  t h e  l o s s  o f  t h e  
b e n e f i t  o f  t h e  t e n a n c y  agreement  

( i )  i f  f o r  a  f i x e d  t e r m  t e n a n c y ,  
o v e r  t h e  u n e x p i r e d  p e r i o d  o f  
t h e  t e n a n c y  agreemen t ,  o r  

( i i)  i f  f o r  a  p e r i o d i c  t e n a n c y ,  u n t i Z  
t h e  e a r l i e s t  d a t e  t h e  t e n a n t  c o u l d  
have t e r m i n a t e d  t h e  t e n a n c y  i f  h i s  
a c t s  o f  r e p u d i a t i o n  had c o n s t i t u t e d  
a  p roper  n o t i c e  o f  t e r m i n a t i o n ,  

and 

I c )  i s  s u b j e c t  t o  a  d u t y  t o  t a k e  r e a s o n a b l e  
s t e p s  t o  m i t i g a t e  h i s  damage. 

( 3 )  T h a t  a  l a n d l o r d  who proceeds  under  s u b s e c t i o n  
( 1 )  f b )  



( a )  may e n f o r c e  t h e  t e n a n c y  agreemen t ,  
b u t  

( b l  i s  s u b j e c t  t o  a  d u t y  t o  t a k e  r e a s o n a b t e  
s t e p s  t o  r e n t  t h e  p remi se s  on b e h a l f  
o f  t h e  t e n a n t  t o  m i t i g a t e  t h e  t e n a n t ' s  
t i a b i t i t y  f o r  r e n t  u n d e r  t h e  t e n a n c y  
agreemen t .  

Recommendation #2  0 

(1) T h a t  i f  a  t e n a n t  commits  a  s u b s t a n t i a t  b r e a c h  
o f  o b l i g a t i o n  u n d e r  a  t e n a n c y  agreemen t  o r  u n d e r  t h e  
proposed  A c t ,  t h e  t a n d t o r d  may g i v e  t h e  t e n a n t  
n o t i c e  t h a t  t h e  t e n a n c y  w i l t  t e r m i n a t e  14 d a y s  
a f t e r  t h e  d a t e  o f  g i v i n g  o f  n o t i c e  u n t e s s  w i t h i n  
t h e  s a i d  p e r i o d  o f  14 days  t h e  t e n a n t  s e r v e s  o n  
t h e  t a n d t o r d  a  n o t i c e  o f  o b j e c t i o n  t o  t h e  
t e r m i n a t i o n .  

( 2 )  T h a t  a  n o t i c e  under  s u b s e c t i o n  ( 1 )  be  r e q u i r e d  
t o  g i v e  p a r t i c u t a r s  o f  t h e  a l l e g e d  b r e a c h .  

( 3 )  T h a t  w i t h o u t  r e s t r i c t i n g  t h e  g e n e r a l i t y  o f  
s u b s e c t i o n  111, " s u b s t a n t i a t  breach"  f o r  t h e  
purposes  o f  t h i s  recommendat ion  i n c l u d e s  

( a )  a  f a i l u r e  t o  pay r e n t ,  

( b l  do ing  o r  p e r m i t t i n g  s u b s t a n t i a t  damage 
t o  t h e  r e n t e d  p r e m i s e s  o r  common a r e a s ,  

( e l  p e r f o r m i n g  iZZegaZ a c t s ,  o r  c a r r y i n g  on 
an  i l t e g a t  t r a d e ,  b u s i n e s s ,  o c c u p a t i o n  o r  
c a t l i n g ,  i n  t h e  r e n t e d  p r e m i s e s  o r  common 
a r e a s .  

( d l  a  b r e a c h  w h i c h  c r e a t e s  a  danger  t o  pe r son  
o r  p r o p e r t y ,  

( e l  a  b r e a c h  wh ich  c a u s e s  undue i n t e r f e r e n c e  
w i t h  t h e  r i g h t s  o f  t h e  l a n d t o r d  o r  o t h e r  
t e n a n t s ,  

( f l  a  s e r i e s  o f  b r e a c h e s  t h e  c u m u t a t i v e  e f f e c t  
o f  wh ich  i s  s u b s t a n t i a t .  

( 4 1  T h a t  i f  t h e  b r e a c h  i s  a  d e f a u l t  i n  payment o f  
r e n t ,  and i f  t h e  t e n a n t  pays  t h e  a r r e a r s  o f  r e n t  
w i t h i n  t h e  s a i d  p e r i o d  o f  14 d a y s ,  t h e  n o t i c e  
b e  i n e f f e c t i v e  w h e t h e r  o r  n o t  t h e  l a n d t o r d  a p p t i e s  
under  s u b s e c t i o n  ( 6 1 .  



( 5 )  T h a t  e x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n  ( 4 1  t h e  
t e n a n c y  t e r m i n a t e  i n  accordance  w i t h  t h e  
Z a n d l o r d ' s  n o t i c e  u n t e s s  t h e  t e n a n t  s e r v e s  a  
n o t i c e  o f  o b j e c t i o n  u n d e r  s u b s e c t i o n  ( I ) .  

( 6 )  T h a t  t h e  ZandZord may 

( a )  i n s t e a d  o f  s e r v i n g  a  n o t i c e  u n d e r  s u b s e c t i o n  
( I ) ,  o r  

f b l  i f  t h e  t e n a n t  s e r v e s  a  n o t i c e  o f  o b j e c t i o n  
under  s u b s e c t i o n  ( 1 )  

a p p l y  t o  t h e  c o u r t  f o r  an o r d e r  t e r m i n a t i n g  
t h e  t e n a n c y  a g r e e m e n t .  

( 7 )  Tha t  upon an a p p l i c a t i o n  by  a  landLord under  
s u b s e c t i o n  ( 6 )  t h e  c o u r t  

( a )  i f  s a t i s f i e d  t h a t  t h e  t e n a n t  has  commi t t ed  a  
s u b s t a n t i a t  b r e a c h  o f  o b t i g a t i o n  under  t h e  
t e n a n c y  agreement  o r  u n d e r  t h e  proposed A c t ,  s h a l l  
make an  o r d e r  t e r m i n a t i n g  t h e  t e n a n c y  agreemen t ,  o r  

f b )  i f  n o t  s o  s a t i s f i e d ,  s h a l t  deny t h e  a p p l i c a -  
t i o n .  

( 8 )  T h a t  i f  a  t e n a n c y  agreemen t  i s  t e r m i n a t e d  under  
t h i s  recommendat ion  

f a )  r e n t  acc rued  b e f o r e  t h e  d a t e  o f  t e r m i n a t i o n  
i s  p a y a b l e ,  and 

( b l  t h e  r i g h t s  o f  t h e  p a r t i e s  shaZZ be d e t e r m i n e d  
a s  i n  t h e  c a s e  o f  any o t h e r  t e r m i n a t i o n  o f  a  
t e n a n c y  a g r e e m e n t .  

4. F r u s t r a t i o n  of Cont rac t  

A c o n t r a c t  ceases  t o  have e f f e c t  i f  t h e  contemplated 

performance of t h e  c o n t r a c t  i s ,  i n  t h e  words of a  r e c e n t  

w r i t e r ,  made i l l e g a l ,  o r  v i r t u a l l y  impossible  of  performance, 

o r  v i r t u a l l y  u s e l e s s  (cote', An In t roduc t ion  t o  t h e  Law of 

Cont rac t ,  1974) .  The F r u s t r a t e d  Con t r ac t s  Act g i v e s  t h e  

c o u r t  t h e  power t o  a l l o c a t e  between t h e  c o n t r a c t i n g  p a r t i e s  

t h e  l o s s  caused by t h e  f r u s t r a t i o n .  



It  i s  n o t  c l e a r l y  s e t t l e d  whether o r  n o t  t h e  d o c t r i n e  

of f r u s t r a t i o n  can eve r  apply t o  a  l e a s e  o r  tenancy,  

r e s i d e n t i a l  o r  o therwise ,  bu t  even i f  it can apply it r a r e l y  

does: Cricklewood Proper ty  etc. v. Le igh ton ' s  Investment 

T rus t ,  [19451 A.C. 221. That  s t a t e  of  t h e  law a r o s e  because 

o f  t h e  no t ion  t h a t  a  l e a s e  involves  an e s t a t e  i n  land and 

t h a t  even i f  t h e  premises on the  land a r e  des t royed ,  t h e  

land i s  s t i l l  t h e r e  and is s u b j e c t  t o  t h e  l e a s e .  I f  t h e  

d o c t r i n e  does n o t  apply t o  r e s i d e n t i a l  t enanc ie s ,  i t  fo l lows  

t h a t  even i f  t h e  premises a r e  des t royed ,  t h e  t e n a n t  must 

con t inue  t o  pay r e n t .  I t  seems u n f a i r  t o  t he  t e n a n t  t h a t  

he should have t o  do so ,  and it does n o t  s e e m  u n f a i r  t o  

sugges t  t h a t  t h e  l and lo rd  i s  t h e  one who i s  i n  t h e  b e s t  

p o s i t i o n  t o  p r o t e c t  himself by insurance  a g a i n s t  t h e  

d e s t r u c t i o n  of t h e  premises.  W e  t h i n k  t h a t  t h e  law should 

make it c l e a r  t h a t  t h e  d o c t r i n e  o f  f r u s t r a t i o n  and t h e  

F r u s t r a t e d  Cont rac t s  A c t ,  apply  t o  r e s i d e n t i a l  t enanc ies .  

W e  t h ink  t h a t  t h e  law should go even f u r t h e r .  There 

may be a  c a s e  i n  which every d i c t a t e  of economic and s o c i a l  

common sense  w i l l  m i l i t a t e  a g a i n s t  r e p a i r i n g  t h e  damage t o  

a  bu i ld ing ;  f o r  example, i f  a  5 0  year  o l d  apar tment  b u i l d i n g  

i s  s e r i o u s l y  damaged by f i r e ,  it may be p o s s i b l e  t o  r e p a i r  

it, b u t  it may a l s o  be t h a t  r e p a i r i n g  it would be an uneconomic 

waste of  resources .  Never the less ,  under our  previous  

recommendations, t h e  l and lo rd  might w e l l  f i n d  himself  under 

an o b l i g a t i o n  t o  r e p a i r ,  and t h e  t e n a n t  might w e l l  f i n d  

himself  w i th  an o b l i g a t i o n  t o  pay r e n t  dur ing  an e x t e n s i v e  

per iod  of r e p a i r .  While t h e  c o u r t s  might f i n d  some 

f l e x i b i l i t y  i n  t h e  d o c t r i n e  of f r u s t r a t i o n  t o  d e a l  w i th  hard 

c a s e s ,  w e  t h i n k  t h a t  t h e  proposed Act should provide r e l i e f .  

I t  should provide t h a t  a  tenancy agreement i s  f r u s t r a t e d  i f  

t h e  r e n t e d  premises ,  t h e  common a r e a s ,  o r  any p rope r ty  of 

which they form a  p a r t ,  a r e  damaged t o  such an e x t e n t  t h a t  

a  reasonable  l and lo rd  would n o t  r e p a i r  t h e  damaged p rope r ty  



or a reasonable tenant would not remain as a tenant. 

Recommendation #21 

( 1 )  T h a t  a  t e n a n c y  agreemen t  be  f r u s t r a t e d  i f  

( a )  t h e  r e n t e d  p r e m i s e s  a r e  d e s t r o y e d ,  o r  

( b i  t h e  r e n t e d  p r e m i s e s ,  t h e  common a r e a s  
o r  t h e  p r o p e r t y  o f  wh ich  t h e y  form a  
p a r t ,  a r e  damaged t o  s u c h  an  e x t e n t  t h a t  

( i l  a  r e a s o n a b t e  Zandlord would n o t  
r e p a i r  t h e  damaged p r o p e r t y ,  o r  

( i i l  a  r e a s o n a b l e  t e n a n t  woutd n o t  b e  
w i l t i n g  t o  r e m a i n  a s  a  t e n a n t .  

( 2 1  T h a t  t h e  F r u s t r a t e d  C o n t r a c t s  A c t  a p p l y  t o  a  
t e n a n c y  agreemen t  wh ich  i s  f r u s t r a t e d .  



V I  

FAILURE TO GIVE POSSESSION 

1. By Tenant 

A t e n a n t  is under an o b l i g a t i o n  t o  g ive  t h e  l and lo rd  

possess ion  of t h e  r en t ed  premises a t  t h e  te rmina t ion  of t h e  

tenancy.  What, however, i f  he  does no t?  The t e n a n t  i n  t h i s  

s i t u a t i o n  is f r equen t ly  r e f e r r e d  t o  a s  an "overholding 

t e n a n t " ,  and t h e  term i s  u s e f u l ,  though it i s  n o t  a c c u r a t e ,  

a s  t h e  land lord- tenant  r e l a t i o n s h i p  ceased t o  e x i s t  when 

t h e  tenancy was te rmina ted .  This  simple s i t u a t i o n ,  

unfor tuna te ly ,  is common, and g ives  r i s e  t o  a  s e r i e s  of 

complex i s s u e s .  The l a n d l o r d  w i l l  want t o  recover  possess ion  

of t h e  premises ,  and may want t o  seek damages f o r  t h e  wrong- 

f u l  overholding.  

A t  common law t h e  l and lo rd  could a t tempt  t o  ob ta in  

possess ion  through s e l f - h e l p ,  and could use  such f o r c e  a s  

was necessary  t o  overcome r e s i s t a n c e .  H e  was, however, l i a b l e  

i n  damages f o r  t h e  u s e  of excess ive  f o r c e .  We b e l i e v e  t h a t  

i f  t h e  t e n a n t  r e f u s e s  t o  su r r ende r  possess ion ,  t h e  l and lo rd  

should be r equ i r ed  t o  apply t o  t h e  c o u r t  f o r  an o rde r  f o r  

pos ses s ion ,  and t h a t  s e l f - h e l p  involv ing  f o r c e  should n o t  

be pe rmi t t ed  by law. Sec t ion  99 (b )  o f  t h e  Land T i t l e s  Act 

may be read  a s  being i n  c o n f l i c t  w i th  t h i s  recommendation 

and should  be made i n a p p l i c a b l e  t o  r e s i d e n t i a l  t enanc ie s .  

The problem of t h e  recovery of damages by t h e  l and lo rd  

i s  more d i f f i c u l t .  A s  t h e  tenancy has  been te rmina ted ,  t h e  

"overholding t e n a n t "  cannot be l i a b l e  f o r  r e n t  i n  t h e  

t e c h n i c a l  sense .  Rather ,  t h e  overholding t enan t  became 

l i a b l e  a t  common law f o r  t h e  r e n t a l  va lue  of t h e  premises ,  

u s u a l l y  on t h e  b a s i s  of  an impl ied promise t o  pay f o r  use  

and occupat ion.  



Such a  recovery would o f t e n  n o t  indemnify t h e  l and lo rd  

f o r  h i s  a c t u a l  damages, and t o  remedy t h i s  problem Engl i sh  

s t a t u t e s  of  1730 and 1737 imposed a  pena l ty  on t h e  t e n a n t .  

Under t h e  1730 Act ,  which d i d  - not  apply t o  p e r i o d i c  

t enanc ie s  l e s s  than  y e a r l y  t e n a n c i e s ,  t h e  t e n a n t  who he ld  

over  w i l f u l l y  became l i a b l e  a t  a  r a t e  of double t h e  y e a r l y  

r e n t a l  va lue  of t h e  land f o r  t h e  p e r i o d  of wrongful 

possess ion .  The 1737 Act app l i ed  t o  t enanc ie s  which could 

be  terminated by t h e  t e n a n t  by n o t i c e .  I f  t h e  t e n a n t ,  

a f t e r  g i v i n g  an a p p r o p r i a t e  n o t i c e ,  f a i l e d  t o  vaca t e ,  he 

became l i a b l e  f o r  double t h e  r e n t  payable under t h e  tenancy 

agreement f o r  t h e  p e r i o d  of wrongful possess ion .  

We do n o t  favour  t h e  approach of t h e s e  s t a t u t e s .  A s  

they ope ra t e  a r b i t r a r i l y ,  they  may p e n a l i z e  t h e  t e n a n t  by 

p e r m i t t i n g  a  recovery i n  excess  of a c t u a l  damages, o r  they 

may leave  t h e  l and lo rd  wi th  a  recovery of l e s s  than h i s  

f a i r  damages. 

Sec t ions  9  t o  15 of The Albe r t a  Landlord and Tenant Act,  

v i r t u a l l y  codi fy  t h e  common law. Sec t ion  9 ( 1 )  d e c l a r e s  

t h a t  " a  l a n d l o r d  i s  e n t i t l e d  t o  compensation f o r  t h e  use and 

occupat ion of premises a f t e r  t h e  tenancy has  exp i r ed  o r  

been te rmina ted" .  Sec t ion  ll(1) al lows t h e  l a n d l o r d ,  when 

c la iming possess ion ,  t o  i nc lude  a  c la im f o r  compensation f o r  

use  and occupat ion;  and s e c t i o n  1 2  (1) al lows t h e  c o u r t ,  

where a  c la im f o r  compensation i s  made, t o  g ive  judgment 

" i n  such amount a s  t h e  Court may determine a s  compensation 

f o r  t h e  use  and occupat ion of t h e  premises a f t e r  t h e  

e x p i r a t i o n  o r  t e rmina t ion  of t h e  tenancy,  having r ega rd  t o  

t h e  n a t u r e  of t h e  use  and occupat ion and t h e  r e n t  payable 

d u r i n g  t h e  tenancy".  We b e l i e v e  t h e s e  p rov i s ions  a r e  

adequate a s  f a r  a s  they go, and should be r e t a i n e d .  W e  

t h ink  a l s o  t h a t  t h e  Engl ish  l e g i s l a t i o n  which w e  have 

mentioned should exp res s ly  be made i n a p p l i c a b l e  t o  



r e s i d e n t i a l  t e n a n c i e s ;  it would probably be he ld  t h a t  t h e  

p rov i s ions  i n  t h e  Landlord and Tenant Act a r e  i n c o n s i s t e n t  

w i th  t h e  o l d  Engl i sh  l e g i s l a t i o n  and o v e r r i d e  it, b u t  t h a t  

r e s u l t  i s  n o t  e n t i r e l y  c l e a r .  

I n  a d d i t i o n  t o  compensation f o r  use  and occupat ion by 

t h e  overholding t e n a n t  a s  provided i n  s e c t i o n s  9 t o  12 of 

t h e  Landlord and Tenant Act,  we b e l i e v e  t h e  c o u r t  should be 

au tho r i zed  t o  award such o t h e r  damages a s  t h e  l and lo rd  may 

a c t u a l l y  i n c u r  because of t h e  overholding.  The o t h e r  

damages w e  r e f e r  t o  a r i s e  i n  t h e  t y p i c a l  s i t u a t i o n  i n  which 

t h e  l a n d l o r d  has made a new tenancy agreement w i th  an 

incoming t e n a n t  who i s  t o  t a k e  possess ion  a t  t h e  t e rmina t ion  

of t h e  o l d  tenancy.  We w i l l  d i s c u s s  t h i s  damage problem a t  

page 76.  

2 .  By Landlord 

W e  w i l l  i n  t h i s  d i s cus s ion  c a l l  a  l e s s e e  who has  n o t  

y e t  ob ta ined  possess ion  a " t e n a n t " ,  and h i s  l e s s o r  a 

" l and lo rd" .  That  usage i s  n o t  t e c h n i c a l l y  c o r r e c t  a s  t h e  

d o c t r i n e  of " i n t e r e s s e  t e r m i n i " ,  which we d i s c u s s  below, 

s a y s  t h a t  t h e  l e s s e e  i s  n o t  a t e n a n t  and t h e  l e s s o r  i s  n o t  a 

l a n d l o r d  u n t i l  t h e  l e s s e e  o b t a i n s  possess ion .  I t  i s ,  however, 

a  more convenient  usage,  and we propose t o  recommend 

a b o l i t i o n  of t h e  d o c t r i n e  of " i n t e r e s s e  t e r m i n i " .  

A s  w e  have s a i d  p rev ious ly ,  t h e  l and lo rd  i s  s u b j e c t  t o  

an impl ied o b l i g a t i o n  t h a t  t h e  premises w i l l  be a v a i l a b l e  f o r  

occupat ion by h i s  t e n a n t  on t h e  day s t i p u l a t e d  i n  t h e  tenancy 

agreement. What a r e  t h e  r i g h t s  of t h e  t e n a n t  i f  they a r e  n o t ?  

The l a n d l o r d  may have repudia ted  t h e  tenancy agreement and 

locked t h e  t e n a n t  o u t .  There may be an overholding t e n a n t  

i n  possess ion ,  r i g h t l y  o r  wrongly. Whatever t h e  cause ,  t h e  

t e n a n t  i s  exposed t o  s e r i o u s  hardsh ip ,  f o r  he i s  l i k e l y  t o  



have vaca ted  h i s  former premises ,  t o  have h i s  own f u r n i t u r e  

i n  s t o r a g e ,  and t o  have no p l a c e  t o  s t a y .  The in format ion  

w e  rece ived  dur ing  our  c o n s u l t a t i o n  wi th  i n t e r e s t e d  p a r t i e s  

i s  t h a t  t h i s  problem i s  f r e q u e n t ,  and i s  u s u a l l y  caused by 

a holdover  t e n a n t  i n  wrongful possess ion .  The s i t u a t i o n  

i s  a d i f f i c u l t  one,  and al though a p e r f e c t  remedy i s  

imposs ib le ,  t he  law should c l a r i f y  t h e  r i g h t s  and d u t i e s  of  

t h e  t h r e e  p a r t i e s  u s u a l l y  involved a s  f a i r l y  a s  p o s s i b l e .  

I n  t h e  normal s i t u a t i o n  n e i t h e r  t h e  l and lo rd  nor  t h e  

new t e n a n t  i s  a t  f a u l t  i n  any moral sense .  Never the less ,  

un l e s s  he has  con t r ac t ed  t o  t h e  c o n t r a r y ,  t h e  l and lo rd  has 

impl ied ly  covenanted t o  g i v e  h i s  t e n a n t  a c t u a l  possess ion .  

I f  t h e  premises a r e  n o t  a v a i l a b l e  t o  t h e  new t e n a n t ,  t h a t  

covenant has  been breached.  

The new t e n a n t  i s  c l e a r l y  e n t i t l e d  t o  recover  damages 

from h i s  l and lo rd .  The normal measure of damages would be 

t h e  d i f f e r e n c e  between t h e  r e n t a l  va lue  of t h e  premises ,  

and t h e  a c t u a l  r e n t  under t h e  tenancy agreement i f  lower,  

f o r  t h e  p e r i o d  du r ing  which t h e  new t e n a n t  was denied 

possess ion .  Unless t h e  r e n t  payable by t h e  new t e n a n t  is 

l e s s  than  f a i r  r e n t a l  va lue ,  he  w i l l  have no recovery on 

t h i s  b a s i s .  H i s  r e a l  damages a r e  l i k e l y  t o  be s p e c i a l .  He 

may have t o  s e c u r e  temporary q u a r t e r s  i n  a motel  and d i v e r t  

h i s  household e f f e c t s  t o  s t o r a g e .  These damages t h e  

t e n a n t  can a l s o  recover  i f  t h e  c o u r t  f i n d s  t h a t  they could 

reasonably have been foreseen  by t h e  p a r t i e s  a s  a 

consequence of breach of t h e  covenant t o  g i v e  possess ion .  

Before proceeding f u r t h e r  w i th  an a n a l y s i s  of  t h e  new 

t e n a n t ' s  r i g h t s ,  it is necessary t o  b r i e f l y  summarize t h e  

d o c t r i n e  of " i n t e r e s s e  t e rmin i " .  Under t h i s  d o c t r i n e ,  a  

t e n a n t  has  on ly  c o n t r a c t  r i g h t s  under h i s  tenancy agreement 

u n t i l  he ga ins  possess ion  of t h e  r en t ed  premises;  only  



upon e n t r y  is h i s  non-freehold e s t a t e  i n  land acqui red .  

For t h i s  reason ,  none of t h e  covenants of t h e  tenancy 

agreement which a r e  based on t h e  a c q u i s i t i o n  of t h e  leasehold  

e s t a t e  can be enforced by e i t h e r  p a r t y ,  a t  l e a s t  n o t  u n t i l  

possess ion  is open t o  t h e  t e n a n t .  Thus f o r  t h e  pe r iod  t h e  

premises a r e  n o t  a v a i l a b l e  t o  t h e  t e n a n t ,  he  has  no 

o b l i g a t i o n  t o  pay r e n t .  But t h e  covenant t o  be  pu t  i n  

possess ion  i s  binding.  I t s  breach by t h e  l and lo rd  is 

considered a s u b s t a n t i a l  breach under c o n t r a c t  law, thus  

au tho r i z ing  t h e  t e n a n t  t o  r epud ia t e  t h e  tenancy agreement. 

We b e l i e v e  t h a t  t h e  t e n a n t  should cont inue  t o  have t h e  

op t ion  t o  r e p u d i a t e  t h e  tenancy agreement and recover  damages 

from t h e  l a n d l o r d  f o r  breach of t h e  covenant t o  g ive  

possess ion .  However, t h e  t e n a n t  i s  q u i t e  l i k e l y  t o  p r e f e r  t o  

en fo rce  h i s  tenancy agreement and t o  o b t a i n  damages f o r  

breach of t h e  covenant t o  g ive  possess ion .  

The ques t ion  a r i s e s ,  can t h e  t e n a n t  sue  t h e  l and lo rd  f o r  

possess ion ;  can h e  seek s p e c i f i c  performance of t h e  

covenant f o r  possess ion  i n  e q u i t y ?  There a r e  d i c t a  i n  

Engl i sh  c a s e s ,  and express  ho ld ings  i n  ca ses  i n  t h e  United 

S t a t e s ,  t h a t  he  can,  un l e s s  s u p e r i o r  r i g h t s  of t h i r d  p a r t i e s  

e x i s t  a s  a b a r .  We b e l i e v e  t h e  t e n a n t  should have t h a t  

op t ion  a v a i l a b l e .  Where t h e  l and lo rd  has repudia ted  t h e  

tenancy agreement, and locked t h e  t e n a n t  o u t ,  i t  would seem 

t h a t  e q u i t y ,  a c t i n g  i n  personam, b o l s t e r e d  by contempt 

powers, could r e a d i l y  o rde r  t h e  l and lo rd  t o  g i v e  possess ion .  

Suppose t h e r e  i s  a holdover t e n a n t .  The t e rmina t ion  of 

t h e  prev ious  tenancy i s  a ma t t e r  between t h e  l and lo rd  and 

t h e  holdover  t e n a n t .  There may be a l e g i t i m a t e  controversy 

a s  t o  whether h i s  possess ion  i s  r i g h t f u l ,  and t h e  new 

t e n a n t  w i l l  n o t  be i n  possess ion  of t h e  evidence.  I t  seems 

t o  us  t h a t  an e q u i t y  c o u r t  should have a u t h o r i t y  t o  o r d e r  

t h e  l a n d l o r d  t o  b r i n g  t h e  necessary a c t i o n  t o  e v i c t  t h e  



holdover t enan t  ( i f  such he i s)  and d e l i v e r  possess ion  t o  t h e  

new t e n a n t .  I f  t h e  t e n a n t  i n  possess ion  i s  t h e r e  r i g h t f u l l y ,  

obviously  s p e c i f i c  performance w i l l  n o t  be f e a s i b l e .  But 

t h e  remedy should  be a v a i l a b l e  i n  an app rop r i a t e  ca se .  For 

c o n s t i t u t i o n a l  reasons  it can be made a v a i l a b l e  on ly  i n  a  

s u p e r i o r  c o u r t .  

3 .  Overholding Tenant and New Tenant 

W e  have mentioned t h e  problem which a r i s e s  when t h e r e  i s  

an overholding t e n a n t  and a  new t e n a n t  who wants possess ion .  

We have n o t  y e t  d i scussed  i t s  unique d i f f i c u l t y .  When a  

t e n a n t  overholds  t h e  l and lo rd  has a  r i g h t  t o  possess ion  and 

damages and t h e s e  r i g h t s  e x i s t  i r r e s p e c t i v e  of t h e  e x i s t e n c e  

of an incoming t e n a n t .  When t h e  l and lo rd  breaches  h i s  

covenant t o  g i v e  posses s ion ,  t h e  new t e n a n t  may recover  

damages from him; he may r epud ia t e  t he  tenancy agreement; 

and he should  be a b l e  t o  o b t a i n  s p e c i f i c  performance of t h e  

possess ion  covenant i n  an app rop r i a t e  case ;  and t h e s e  

r i g h t s  e x i s t  i r r e s p e c t i v e  of t h e  e x i s t e n c e  of an overholding 

t e n a n t .  

I t  i s  c l e a r  t h a t  t h e  new t e n a n t  may b r ing  an e jec tment  

a c t i o n  a g a i n s t  t h e  overholding t e n a n t ,  o r  anyone e l s e  w i t h  an 

i n f e r i o r  r i g h t  t o  possess ion .  But he  can secu re  only  

possess ion ,  n o t  damages f o r  t r e s p a s s .  Here t h e  conceptual  

problem i s  again  " i n t e r e s s e  t e rmin i " .  A s  t h e  new t e n a n t  

has  no l ea seho ld  e s t a t e  u n t i l  he g a i n s  posses s ion ,  t h e  

overholding t e n a n t  i s  n o t  a  t r e s p a s s e r  a s  t o  him. 

We have a l r eady  s t a t e d  t h a t  t h e  l and lo rd  may recover  

damages from t h e  overholding t e n a n t ,  bu t  t h e  damages appear 

t o  be l i m i t e d  t o  compensation f o r  use  and occupat ion under 

s e c t i o n s  9 t o  12 of t h e  Landlord and Tenant Act. The 

l a n d l o r d ,  however, w i l l  be l i a b l e  t o  t h e  new t e n a n t ,  f o r  
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g e n e r a l  damages i f  t h e  r e n t  rese rved  i n  t h e  tenancy agreement 

i s  l e s s  than t h e  r e n t a l  va lue  of t h e  premises,  and f o r  

s p e c i a l  damages s u f f e r e d  by t h e  new t e n a n t ,  such a s  

a d d i t i o n a l  moving and s t o r a g e  expenses,  i f  they could 

reasonably have been a n t i c i p a t e d  by t h e  l and lo rd  and t h e  new 

t e n a n t .  A t  common law, t h e  l and lo rd  could recover  from t h e  

overholding t e n a n t  t h e  g e n e r a l  damages t h e  l and lo rd  was 

o b l i g a t e d  t o  pay h i s  new t e n a n t .  These w i l l  u s u a l l y  be 

nominal i n  a r e s i d e n t i a l  tenancy.  Why should t h e  l a n d l o r d  

n o t  be e n t i t l e d  t o  recover  from t h e  overholding t e n a n t  t h e  

more s u b s t a n t i a l  s p e c i a l  damages due t h e  new t e n a n t ,  i f  

t h e  overholding t e n a n t  has  knowledge of t h e  new tenancy and 

could reasonably fo re see  t h e  damages which h i s  overholding 

would cause? We b e l i e v e  t h a t  t h e  overholding t e n a n t  should 

be l i a b l e  t o  t h e  l and lo rd  f o r  any damages t h e  l and lo rd  i s  

r equ i r ed  t o  pay t h e  new t e n a n t ,  i f  they  could reasonably be 

foreseen  a s  a consequence of t h e  overholding.  The 

a l t e r n a t i v e  i s  t o  l eave  t h e  l and lo rd  wi th  l o s s  caused by an 

overholding t e n a n t ,  and it may be a n t i c i p a t e d  t h a t  t h i s  

k ind  of l o s s  w i l l  simply be passed on t o  a l l  t e n a n t s  i n  t h e  

form of i nc reased  r e n t  r e s u l t i n g  from inc reased  o p e r a t i n g  

expenses.  That  seems hard ly  j u s t .  The s e n s i b l e  answer t o  

t h e  problem i s  t h a t  t h e  new t e n a n t  should be a b l e  t o  sue  

e i t h e r  h i s  l a n d l o r d ,  o r  t h e  overholding t e n a n t ,  o r  bo th ,  and 

should be a b l e  t o  recover  both  gene ra l  and s p e c i a l  damages. 

I n  England t h e  d o c t r i n e  of " i n t e r e s s e  t e rmin i "  was 

abol i shed  by t h e  Law of Proper ty  Act,  1925. We b e l i e v e  t h a t  

it s e r v e s  no u s e f u l  purpose and we recommend t h a t  it be 

abol i shed  i n  Alber ta .  

W e  b e l i e v e  t h a t  t h e  p a t t e r n  of i n t e r r e l a t e d  remedies 

we w i l l  now recommend i s  balanced,  and eminently f a i r  t o  

a l l  of  t h e  p a r t i e s .  Consequently, we do n o t  b e l i e v e  t h e  

p a r t i e s  should be permi t ted  t o  c o n t r a c t  f o r  d i f f e r e n t  r e s u l t s .  
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S p e c i f i c a l l y ,  knowing h i s  p o t e n t i a l  l i a b i l i t y  t o  an incoming 

t e n a n t  i f  he  cannot d e l i v e r  posses s ion ,  a  l and lo rd  might 

c o n t r a c t  wi th  a l l  t e n a n t s  f o r  l i q u i d a t e d  damages i n  t h e  

even t  of overholding i n  t h e  amount of two o r  t h r e e  months' 

r e n t .  We s e e  no v a l i d  reason t o  leave  t h e  t e n a n t  ob l iged  t o  

subsequent ly  c o n t e s t  t h e  v a l i d i t y  of such a  c l a u s e  on t h e  

grounds t h a t  it provides  f o r  a  pena l ty  r a t h e r  than a  genuine 

pre -es t imate  of damages. S i m i l a r l y ,  and again  based on 

s u p e r i o r  ba rga in ing  power, a  l and lo rd  might c o n t r a c t  t o  

l i m i t  h i s  l i a b i l i t y  f o r  breach of h i s  covenant t o  g ive  an 

incoming t e n a n t  possess ion .  We do n o t  b e l i e v e  t h e  l and lo rd  

should be pe rmi t t ed  t o  f o r c e  t h e  incoming t e n a n t  t o  assume 

t h e  r i s k  of recover ing  h i s  damages from t h e  overholding 

t e n a n t ,  and t h a t  would be t h e  p r a c t i c a l  r e s u l t  of  such a  

c o n t r a c t  p rov is ion .  

4 .  Recommendations 

Recommendation #22 

T h a t  w h i l e  an o v e r h o l d i n g  t e n a n t  r ema ins  i n  
p o s s e s s i o n  o f  p r e m i s e s  a f t e r  t h e  t e r m i n a t i o n  
o f  t h e  t e n a n c y ,  n e i t h e r  t h e  l a n d l o r d  n o r  a  
new t e n a n t  be  e n t i t l e d  t o  o b t a i n  p o s s e s s i o n  
e x c e p t  by c o n s e n t  o r  under  o r d e r  o f  t h e  c o u r t .  

Recommendation # 2  3 

( 1 )  T h a t  where  a  t e n a n t  o v e r h o l d s  a f t e r  t h e  
t e r m i n a t i o n  o f  a  t e n a n c y ,  t h e  l a n d l o r d  
have  a  r i g h t  t o  r e c o v e r  from s u c h  t e n a n t :  

( a )  compensa t ion  f o r  u se  and o c c u p a t i o n  
by  t h e  o v e r h o l d i n g  t e n a n t ,  and 

f b )  damages s u f f e r e d  by t h e  l a n d l o r d  a s  a  
consequence  o f  t h e  o v e r h o l d i n g ,  i n c l u d i n g ,  
b u t  n o t  l i m i t e d  t o ,  i n d e m n i f i c a t i o n  f o r  
damages, g e n e r a l  and s p e c i a l ,  f o r  wh ich  
t h e  l a n d l o r d  i s  l i a b l e  t o  a  new t e n a n t ,  
w h i c h  c o u l d  r e a s o n a b l y  have  b e e n  f o r e s e e n  
by  t h e  o v e r h o l d i n g  t e n a n t  as  a consequence 
o f  t h e  o v e r h o Z d i n g .  



( 2 )  T h a t  where  a  Landlord b r e a c h e s  h i s  c o v e n a n t  
t o  g i v e  a  t e n a n t  p o s s e s s i o n  o f  t h e  r e n t e d  
p r e m i s e s  a t  t h e  commencement o f  t h e  t e r m ,  
t h e  t e n a n t  have  t h e  f oZ lowing  r i g h t s  a g a i n s t  
t h e  l a n d l o r d :  

( a )  t o  r e p u d i a t e  t h e  t e n a n c y  a g r e e m e n t ,  

( b l  t o  r e c o v e r  damages,  g e n e r a l  and s p e c i a l ,  
wh ich  c o u l d  r e a s o n a b l y  have b e e n  f o r e s e e n  
by  t h e  ZandZord as  a  consequence  o f  t h e  
b r e a c h .  and 

( c )  t o  o b t a i n  s p e c i f i c  per formance  o f  t h e  
c o v e n a n t  f o r  p o s s e s s i o n  i n  t h e  d i s c r e t i o n  
o f  t h e  c o u r t .  

( 3 )  T h a t  where  a  t e n a n t  i s  unab le  t o  o b t a i n  
p o s s e s s i o n  o f  r e n t e d  p r e m i s e s  b e c a u s e  t h e y  
a r e  w r o n g f u 2 l y  o c c u p i e d  by  a n o t h e r ,  t h e  
t e n a n t  have a  r i g h t  t o  r e c o v e r  from t h e  
w r o n g f u l  o c c u p a n t :  

l a )  p o s s e s s i o n  o f  t h e  p r e m i s e s ,  and 

( b )  damages, genera2  and s p e c i a l ,  w h i c h  
c o u l d  reasonab2y  have been  f o r e s e e n  
by t h e  w r o n g f u l  o c c u p a n t  a s  a  
consequence  o f  t h e  o c c u p a t i o n .  

( 4 )  T h a t  t h e  d o c t r i n e  o f  " i n t e r e s s e  t e r m i n i "  
b e  a b o l i s h e d .  

( 5 )  T h a t  e x c e p t  a s  m o d i f i e d  by  t h i s  recommendat ion  
s e c t i o n s  9 t o  25  i n c Z u s i v e  o f  t h e  Landlord  and 
T e n a n t  A c t  b e  i n c l u d e d  i n  t h e  proposed  A c t .  

(6) T h a t  s e c t i o n  9 9 ( b )  o f  t h e  Land T i t Z e s  A c t ;  
t h e  LandZord and Tenan t  A c t ,  4 Geo. 2 c . 28 ;  
and t h e  D i s t r e s s  f o r  Ren t  A c t ,  11 Geo. 2 c .19 
s .  1 8  n o t  a p p l y  t o  r e s i d e n t i a l  t e n a n c i e s .  



V I  I 

TERMINATION OF TENANCIES 

1. Termination by Agreement of  t h e  P a r t i e s  

A r e s i d e n t i a l  tenancy,  whether p e r i o d i c  o r  f o r  a  term 

c e r t a i n ,  may always be terminated by agreement of  t h e  

p a r t i e s ,  and we s e e  no reason t o  change t h i s  fundamental law. 

The automat ic  t e rmina t ion  of a  tenancy f o r  a  term c e r t a i n  

a t  t h e  t ime f i x e d  by t h e  p a r t i e s  i n  t h e  tenancy agreement i s  

merely an example of t h e  ope ra t ion  of t h i s  gene ra l  r u l e .  

2 .  Termination of P e r i o d i c  Tenancies 

The unique c h a r a c t e r i s t i c  of a  p e r i o d i c  tenancy i s  

t h a t  it con ta ins  no te rmina t ion  d a t e ,  b u t  con t inues  

i n d e f i n i t e l y  u n t i l  t e rmina ted  by mutual agreement of t h e  

p a r t i e s ,  o r  by u n i l a t e r a l  n o t i c e  o f  t e rmina t ion  by e i t h e r  

of  t h e  p a r t i e s .  Sec t ions  3 t o  8 of t h e  Landlord and Tenant 

Act con ta in  d e t a i l e d  p rov i s ions  governing u n i l a t e r a l  

t e rmina t ion  of p e r i o d i c  t enanc ie s  by n o t i c e  given by one 

of t h e  p a r t i e s .  W e  b e l i e v e  t h e s e  s e c t i o n s  have been 

g e n e r a l l y  adequate,  and s u b j e c t  t o  t h e  fol lowing 

excep t ions ,  should be r e t a i n e d .  

Sec t ion  3 (1) provides  t h a t  "un le s s  o therwise  agreed upon, 

t h e  n o t i c e " ,  s h a l l  be given i n  accordance wi th  t h e  p rov i s ions  

d e t a i l e d  i n  s e c t i o n s  4 t o  8. This would appear t o  permit  

t h e  p a r t i e s  t o  c o n t r a c t  a g a i n s t  t h e  s t a t u t o r y  p rov i s ions .  

Given t h e  high c o s t  of housing,  a  t e n a n t  may l i v e  i n  many 

r en t ed  premises be fo re  he i s  a b l e  t o  purchase  a  home. He 

may have t o  g ive  a  " l e g a l "  n o t i c e  t o  t e rmina t e  a  p e r i o d i c  

tenancy f r equen t ly .  I f  t h e  method of g i v i n g  n o t i c e  s e t  

f o r t h  i n  t h e  proposed Act i s  uniformly a p p l i c a b l e ,  t h e  

t e n a n t  w i l l  be a b l e  t o  r e l y  on a  c o n s i s t e n t  r u l e  anywhere i n  



Alber ta .  We b e l i e v e  t h a t  t h e  n o t i c e  p rov i s ions  i n  t h e  

proposed Act a r e  f a i r  t o  bo th  p a r t i e s  and t h a t  uniform 

f a i r n e s s  can be achieved i f  c o n t r a c t i n g  o u t  is n o t  permi t ted .  

Hence, we w i l l  recommend t h a t  t h e  n o t i c e  p rov i s ions  n o t  be 

s u b j e c t  t o  c o n t r a c t i n g  o u t .  

Sec t ion  4 (1) s t a t e s  t h a t  "A l and lo rd  o r  a  t e n a n t  may 

g ive  n o t i c e  e i t h e r  o r a l l y  o r  i n  w r i t i n g ,  b u t  a  n o t i c e  by a  

l a n d l o r d  t o  a  t e n a n t  i s  n o t  en fo rceab le  under s e c t i o n s  10 

t o  15 un le s s  it i s  i n  w r i t i n g " .  I t  seems r a t h e r  incongruous 

t o  provide t h a t  a  l a n d l o r d  may g ive  n o t i c e  of t e rmina t ion  

o r a l l y ,  b u t  t h a t  i f  he  does s o ,  such a  n o t i c e  w i l l  no t  be 

en fo rceab le  under t h e  s e c t i o n s  ( 1 0  t o  15)  which provide 

remedies i f  t h e  t e n a n t  r e f u s e s  t o  su r r ende r  possess ion .  We 

b e l i e v e  t h a t  t h e  l a n d l o r d ' s  n o t i c e  t o  t e rmina t e  should be 

w r i t t e n  t o  be v a l i d ,  and t h a t  t h e  s e c t i o n  should s o  s t a t e .  

Moreover, we b e l i e v e  t h a t  t h e  t e n a n t ' s  n o t i c e  t o  t e rmina t e  

should  a l s o  be w r i t t e n .  I f  t h e  b a s i c  reason f o r  r e q u i r i n g  

w r i t t e n  n o t i c e  i s  t o  provide f o r  adequate proof i n  cases  of 

d i s p u t e ,  then both p a r t i e s  should be given t h e  same 

p r o t e c t i o n .  

There a r e  two s i t u a t i o n s  which must c o n s t i t u t e  except ions  

t o  t h e  pe r iods  of n o t i c e  p re sc r ibed  i n  s e c t i o n s  6 t o  8 of  t h e  

Landlord and Tenant Act. Sec t ion  21.1 prov ides  t h a t  i f  t h e  

l a n d l o r d  d e s i r e s  t o  t e rmina t e  a  r e s i d e n t i a l  tenancy i n  o r d e r  

t o  o b t a i n  possess ion  of t h e  premises f o r  purposes of s a l e  a s  

a  condominium, he must g i v e  t h e  t e n a n t  a t  l e a s t  6 months' 

n o t i c e .  A s  t h i s  s e c t i o n  r e f l e c t s  a  r e c e n t  (1975) l e g i s l a t i v e  

d e c i s i o n ,  we make no recommendation a s  t o  whether it should ,  

o r  should  n o t ,  be r e t a i n e d .  However, a s  t h e  s e c t i o n  i s  

s o l e l y  concerned wi th  t h e  te rmina t ion  of r e s i d e n t i a l  

t e n a n c i e s ,  and i s  n o t  r e l a t e d  t o  s u b s t a n t i v e  condominium 

p rope r ty  law, we b e l i e v e  t h e  s e c t i o n  should be cont inued i n  

t h e  Landlord and Tenant Act i f  it i s  t o  be  r e t a i n e d .  



Accordingly,  we w i l l  i nc lude  t h e  s e c t i o n  i n  our  proposed Act. 

The o t h e r  except ion occurs  where t h e  r e s i d e n t i a l  

tenancy e x i s t s ,  i n  whole o r  i n  p a r t ,  because of an employment 

r e l a t i o n s h i p  between t h e  l a n d l o r d  and t h e  t e n a n t .  The 

t e n a n t  may be prov id ing  j a n i t o r i a l  o r  managerial  s e r v i c e s  

f o r  h i s  landlord-employer w i th  r e s p e c t  t o  premises of which 

h i s  apar tment  i s  a u n i t .  O r ,  t h e  t e n a n t  could be l i v i n g  i n  

premises provided by h i s  landlord-employer i n  o rde r  t o  

a t t r a c t  and main ta in  employees--the company town s i t u a t i o n .  

I f  t h e  landlord-employer t e r m i n a t e s  the employment 

r e l a t i o n s h i p ,  should h e  be a b l e  t o  t e rmina t e  a p e r i o d i c  

tenancy w i t h  l e s s  than t h e  normal pe r iod  of n o t i c e ?  I t  i s ,  

of cou r se ,  a s  d i f f i c u l t  f o r  a tenant-employee t o  f i n d  

another  p l a c e  t o  l i v e  a s  f o r  any o t h e r  t enan t .  On balance,  

however, we b e l i e v e  t h a t  t h e  l a n d l o r d ' s  l e g i t i m a t e  i n t e r e s t  

i n  r ega in ing  possess ion  of t h e  premises r a p i d l y  i n  o r d e r  

t o  make them a v a i l a b l e  t o  a successor  employee should 

p r e v a i l .  We recommend, t h e r e f o r e ,  t h a t  i n  t h i s  s i t u a t i o n  

t h e  l and lo rd  should be  a b l e  t o  t e rmina t e  t h e  tenancy w i t h  

a one-week n o t i c e .  

Recommendation # 2 4  

( 3 1  T h a t  t h e  p a r t i e s  n o t  b e  p e r m i t t e d  t o  c o n t r a c t  
o u t  o f  t h e  n o t i c e  p r o v i s i o n s  r e l a t i n g  t o  
t e r m i n a t i o n  o f  p e r i o d i c  t e n a n c i e s .  

( 2 1  Tha t  n o t i c e s  t e r m i n a t i n g  p e r i o d i c  t e n a n c i e s ,  
w h e t h e r  by  a  ZandZord o r  by  a  t e n a n t ,  mus t  
b e  i n  w r i t i n g .  

( 3 1  T h a t  where  a  p e r i o d i c  r e s i d e n t i a z  t e n a n c y  
has  b e e n  e n t e r e d  i n t o  b e c a u s e  o f  t h e  t e n a n t ' s  
employment  by  t h e  ZandZord, and t h e  l a n d l o r d  
t e r m i n a t e s  t h e  empzoyment ,  e i t h e r  t h e  l a n d l o r d  
o r  t h e  t e n a n t  may t e r m i n a t e  t h e  t e n a n c y  by  
g i v i n g  a  one-week n o t i c e  t o  t h e  o t h e r  wh ich  
shaZZ i n  a l l  o t h e r  r e s p e c t s  mee t  t h e  n o t i c e  
r e q u i r e m e n t s  o f  t h e  proposed A c t .  



( 4 )  T h a t  e x c e p t  a s  p r o v i d e d  i n  t h i s  r e c o m m e n d a t i o n ,  
and  i n  r e c o m m e n d a t i o n  33  , s e c t i o n s  3 t o  8 b e  
c o n t i n u e d  i n  t h e  p r o p o s e d  A c t .  

( 5 )  T h a t  s e c t i o n  2 1 . 1 ,  i f  r e t a i n e d ,  be  c o n t i n u e d  
i n  t h e  p r o p o s e d  A c t .  

3 .  Termination f o r  Breach of Obl iga t ion  o r  F r u s t r a t i o n  of 
Cont rac t  

I n  P a r t  V ,  Remedies, we have made recommendations which 

would permit :  

(1) a  t e n a n t  t o  t e rmina t e  a  tenancy i f  a  breach 

of o b l i g a t i o n  by t h e  l and lo rd  depr ives  t h e  

t e n a n t  of a  s u b s t a n t i a l  p a r t  of t h e  b e n e f i t  

of t h e  c o n t r a c t ,  and 

( 2 )  a  l and lo rd  t o  t e rmina t e  a  tenancy i f  t h e  t e n a n t  

( a )  r e p u d i a t e s  t h e  tenancy,  o r  

( b )  f a i l s  t o  pay r e n t ,  o r  

(c )  commits a  s u b s t a n t i a l  breach of o b l i g a t i o n ,  

and 

( 3 )  e i t h e r  p a r t y  t o  t e rmina t e  a  tenancy under t he  

F r u s t r a t e d  Con t r ac t s  A c t .  

A s  t h e s e  recommendations a r e  f u l l y  d i scus sed  i n  P a r t  V ,  

they w i l l  n o t  be repea ted  he re .  

4 .  P e r i o d i c  Tenancies Created by Imp l i ca t ion  of Law a t  t h e  
Termination of a  P r i o r  Tenancy 

(1) Acceptance of Arrears  of Rent o r  Compensation f o r  
Use and Occupation Af t e r  a  Not ice  t o  Terminate,  o r  
Termination of a  Tenancy 

A l and lo rd  w i l l  f r e q u e n t l y  accep t  a r r e a r s  Of r e n t  a f t e r  



he has  given n o t i c e  t o  t e rmina t e  a  tenancy,  and a t  common 

law t h i s  c r e a t e d  a  presumption t h a t  t h e  l and lo rd  had waived 

t h e  t e rmina t ion  n o t i c e .  S i m i l a r l y ,  a  l and lo rd  may accep t  

a r r e a r s  of  r e n t  and compensation f o r  use and occupat ion from 

an overholding t enan t  a f t e r  t h e  tenancy has  terminated.  A t  

common law t h i s  f r equen t ly  c r e a t e d  a  presumption o f  r e i n s t a t e -  

ment of t h e  o l d  tenancy,  o r  t h e  c r e a t i o n  of a  new tenancy.  

Sec t ion  9 of  t h e  Landlord and Tenant Act r e v e r s e s  t h e s e  

presumptions.  The r e l e v a n t  p a r t  of  t h e  s e c t i o n  i s  a s  fo l lows:  

9 .  (1) . . . t h e  acceptance by a  l and lo rd  o f  
a r r e a r s  of r e n t  o r  compensation a f t e r  t h e  
e x p i r a t i o n  of t h e  tenancy o r  a f t e r  n o t i c e  of 
t e rmina t ion  of a  tenancy has  been given does 
n o t  o p e r a t e  a s  a  waiver of t h e  n o t i c e  o r  a s  a  
r e in s t a t emen t  of  t h e  tenancy o r  a s  t h e  
c r e a t i o n  of a  new tenancy un le s s  t h e  p a r t i e s  
s o  agree .  

( 2 )  The burden of proof t h a t  t h e  n o t i c e  
has  been waived o r  t h e  tenancy has  been 
r e i n s t a t e d  o r  a  new tenancy c r e a t e d  is upon 
t h e  person s o  c la iming.  

We b e l i e v e  t h i s  i s  sound l e g i s l a t i o n ,  and should be 

r e t a i n e d  i n  t h e  proposed Act. 

( 2 )  Acceptance of Rent A f t e r  Termination of a  Tenancy 

If  a  l and lo rd  accep t s  payments tendered a s  r e n t  f o r  

a  pe r iod  a f t e r  t h e  p r i o r  tenancy has te rmina ted ,  a  p e r i o d i c  

tenancy w i l l  be c r e a t e d  by imp l i ca t ion  of law. But what 

k ind  of a  p e r i o d i c  tenancy? The common law r u l e s  remain 

confus ing ,  and a r e  o f t e n  i n c o n s i s t e n t .  The o l d e r  ca ses  

emphasized t h e  d u r a t i o n  of t h e  p r i o r  f i x e d  term. I f  it was 

f o r  a  y e a r  o r  more, a  p e r i o d i c  tenancy from year  t o  year  was 

presumed. I f  t h e  f i x e d  term was f o r  l e s s  than a  y e a r ,  a  

p e r i o d i c  tenancy from q u a r t e r  t o  q u a r t e r ,  o r  month t o  month, 

o r  week t o  week was presumed, depending l a r g e l y  on t h e  a c t u a l  



d u r a t i o n  of t h e  f i x e d  term. More r e c e n t  cases  have 

emphasized t h e  per iods  covered by r e n t a l  payments. Thus 

even i f  t h e  f i x e d  term was f o r  one y e a r ,  i f  r e n t a l  

i n s t a lmen t s  were payable monthly, a  p e r i o d i c  tenancy from 

month t o  month would be presumed. 

We b e l i e v e  t h a t  t h e  new Act should provide s t a t u t o r y  

presumptions t o  c l a r i f y  t h i s  a r e a  of law. The On ta r io  Law 

Reform Commission t akes  t h e  view " t h a t  t h e  l eng th  of t h e  

o r i g i n a l  term o f f e r s  more guidance a s  t o  t h e  expec t a t i ons  

of t h e  p a r t i e s  upon an overholding than does t h e  manner i n  

which r e n t  was reserved" .  Following t h i s  view, t h e  Ontar io  

Commission recommends: 

. . . t h a t  where a  p e r i o d i c  tenancy i s  
c r e a t e d  by ope ra t ion  of law, t h e  n a t u r e  of  
t h e  impl ied tenancy,  i n  t h e  absence of any 
f a c t s  o r  circumstances i n d i c a t i n g  a  
con t r a ry  i n t e n t i o n ,  should be a s  fo l lows:  

( a )  where t h e  o r i g i n a l  term c e r t a i n  was f o r  
a  yea r  o r  more, a  tenancy from year  t o  
yea r ;  

(b )  where t h e  o r i g i n a l  term c e r t a i n  was f o r  
l e s s  than  a  yea r  bu t  f o r  a  month o r  more, 
a  tenancy from month t o  month; and 

(c )  where t h e  o r i g i n a l  term c e r t a i n  was f o r  
l e s s  than  a  month, a  tenancy from week 
t o  week. 

We see  no problem w i t h  p a r t s  (b )  and ( c )  of  t h i s  

recommendation, f o r  a t  most a  tenancy from month t o  month 

w i l l  be impl ied .  We a r e  n o t  convinced, however, t h a t ,  i n  

A lbe r t a ,  t h e  p a r t i e s  would l i k e l y  have in tended  t h e  c r e a t i o n  

of a  y e a r l y  p e r i o d i c  tenancy a f t e r  t h e  t e rmina t ion  of a 

tenancy w i t h  a  f i x e d  term of a  yea r  o r  more. To t h e  b e s t  of 

our  knowledge, t enanc ie s  from year  t o  yea r  a r e  very  r a r e l y  

c r e a t e d  by express  agreement i n  t h i s  p rov ince ,  and thus  t o  

presume they were in tended  seems ques t ionab le  here .  We a l s o  



know t h a t  most form l e a s e s  i n  use  i n  Alber ta  conta in  a  

p rov i s ion  t h a t  i f  a  t enan t  holds  over a f t e r  a  f i x e d  term 

f o r  a  yea r  o r  more, a  p e r i o d i c  tenancy from month t o  month 

s h a l l  be deemed t o  be c r e a t e d .  But even i f  it were accu ra t e  

t o  presume t h a t  t h e  p a r t i e s  were more l i k e l y  t o  have intended 

a  yea r  t o  yea r  p e r i o d i c  tenancy i n  a  hold-over s i t u a t i o n  

a f t e r  t h e  te rmina t ion  of a  tenancy f o r  a  f i x e d  term of a  

yea r  o r  more, t h e  presumption would s t i l l  be i n c o r r e c t  i n  

many cases .  Of course  i f  t h e  presumption produced a  tenancy 

con t r a ry  t o  t h e  a c t u a l  i n t e n t i o n  of bo th  p a r t i e s ,  they  could 

remedy t h e  s i t u a t i o n  by a  new agreement. But where a  

presumption produces an impl ied tenancy i n c o n s i s t e n t  wi th  

t h e  a c t u a l  i n t e n t i o n  of one of t h e  p a r t i e s ,  it seems t o  us 

t h a t  t h e r e  i s  cons iderab ly  more p o t e n t i a l  p r e jud ice  involved 

i n  implying a  tenancy f o r  a  pe r iod  longer  than  t h a t  a c t u a l  

i n t e n t i o n ,  than one f o r  a  s h o r t e r  per iod .  On ba lance ,  we 

b e l i e v e  it i s  b e t t e r  t h a t  t h e  law of A lbe r t a  l i m i t  t h e  

presumption o f  impl ied p e r i o d i c  t enanc ie s  t o  a  maximum of a  

monthly tenancy.  

Recommendation #25  

( 1 )  T h a t  t h e  a c c e p t a n c e  by a  l a n d l o r d  o f  a r r e a r s  
o f  r e n t ,  o r  compensa t ion  f o r  u s e  and o c c u p a t i o n  
o f  p r e m i s e s ,  a f t e r  t h e  e x p i r a t i o n  o f  t h e  t e n a n c y  
o r  a f t e r  n o t i c e  o f  t e r m i n a t i o n  o f  t h e  t e n a n c y  
has  b e e n  g i v e n ,  do n o t  o p e r a t e  a s  a  w a i v e r  o f  
t h e  n o t i c e  o r  a s  a  r e i n s t a t e m e n t  o f  t h e  t e n a n c y  
o r  a s  t h e  c r e a t i o n  o f  a  new t e n a n c y ,  u n l e s s  
t h e  p a r t i e s  s o  a g r e e .  

1 2 )  T h a t  t h e  burden  o f  p r o o f  t h a t  t h e  n o t i c e  has  
b e e n  wa ived  o r  t h e  t e n a n c y  has  b e e n  r e i n s t a t e d  
o r  a  new t e n a n c y  c r e a t e d  i s  upon t h e  p e r s o n  s o  
c l a i m i n g .  

( 3 )  T h a t  where  a  p e r i o d i c  t e n a n c y  i s  i m p l i e d  by  
o p e r a t i o n  o f  law a f t e r  t h e  t e r m i n a t i o n  o f  a  
p r i o r  t e n a n c y  f o r  a  f i x e d  t e r m ,  t h e  i m p l i e d  
t e n a n c y ,  i n  t h e  absence  o f  f a c t s  showing  a  
c o n t r a r y  i n t e n t i o n ,  be  



( a )  where  t h e  p r i o r  t e n a n c y  was f o r  a  f i x e d  
t e r m  o f  one month o r  more,  a  t e n a n c y  
from month t o  month,  o r  

f b l  where  t h e  p r i o r  t e n a n c y  was f o r  a  f i x e d  
t e r m  o f  l e s s  t h a n  one month,  a  t e n a n c y  
from week t o  w e e k .  

5. S e c u r i t y  Deposi ts  

(1) General  

Sec t ion  1 6  (1) (b )  of t h e  Landlord and Tenant Act 

g i v e s  a  s a t i s f a c t o r y  s t a t u t o r y  d e f i n i t i o n  of s e c u r i t y  

d e p o s i t .  I t  r eads :  

" s e c u r i t y  depos i t "  means money o r  any 
p rope r ty  o r  r i g h t  p a i d  o r  given by a  
t e n a n t  of r e s i d e n t i a l  premises t o  a  
l a n d l o r d  o r  h i s  agent  o r  t o  anyone on 
h i s  beha l f  t o  be he ld  by o r  f o r  t h e  
account  of t h e  l and lo rd  a s  s e c u r i t y  
f o r  t h e  performance of an o b l i g a t i o n  
o r  t h e  payment of  a  l i a b i l i t y  of t h e  
t e n a n t  o r  t o  be r e tu rned  t o  t h e  t e n a n t  
upon t h e  happening of a  cond i t i on ;  

The s e c u r i t y  d e p o s i t  he lps  p r o t e c t  t h e  l and lo rd  i f  

t h e  t e n a n t  f a i l s  t o  pay t h e  r e n t ,  o r  i f  he causes  damage t o  

t h e  premises.  Landlords a l s o  t e l l  us  t h a t  i t s  mere e x i s t e n c e  

i s  u s e f u l  i n  t h a t  it d e t e r s  t h e  t e n a n t  from caus ing  damage, 

and induces  him t o  l eave  t h e  premises i n  a  s a t i s f a c t o r y  

cond i t i on .  The d e p o s i t  i s  of course  merely s e c u r i t y ;  it 

must be r e t u r n e d  t o  t h e  t e n a n t ,  s u b j e c t  t o  any deduct ion 

which t h e  l and lo rd  i s  e n t i t l e d  t o  make under t h e  tenancy 

agreement. 

A s e c u r i t y  d e p o s i t  requirement may be onerous f o r  t h e  

t e n a n t .  He may have d i f f i c u l t y  o b t a i n i n g  s u f f i c i e n t  cash t o  

pay it a s  w e l l  a s  a  month's r e n t  i n  advance i n  o r d e r  t o  



o b t a i n  a  tenancy,  and h i s  problem i s  compounded i f  he must 

pay a  s e c u r i t y  d e p o s i t  f o r  a  new tenancy be fo re  t h e  r e t u r n  

of h i s  s e c u r i t y  d e p o s i t  from a  former tenancy.  The t e n a n t  

may a l s o  s ee  it a s  a  t h r e a t  which t h e  l and lo rd  ho lds  over  

h i s  head. Because t h e  s e c u r i t y  d e p o s i t  i s  a  source  of 

cons ide rab le  concern,  it i s  d e a l t  w i th  t o  some e x t e n t  by 

a l l  r e s i d e n t i a l  tenancy s t a t u t e s  i n  Canada. I n  Quebec t h e  

t a k i n g  of any d e p o s i t  i s  p roh ib i t ed .  I n  Ontar io  a  d e p o s i t  

may be taken on ly  t o  cover t h e  l a s t  month's r e n t ;  no 

d e p o s i t  can be taken a s  s e c u r i t y  f o r  damage. The reasons  

f o r  t h e  l a t t e r  p r o h i b i t i o n  were given by t h e  Ontar io  Law 

Reform Commission i n  i t s  In t e r im  Report on Landlord and 

Tenant Law a s  fo l lows:  

Evidence does n o t  suppor t  t h e  f e a r  of  
t h e  l and lo rd  t h a t  t e n a n t s  w i l l  a c t  i r r e s p o n s i b l y  
i f  no s e c u r i t y  d e p o s i t  i s  mainta ined.  No doubt 
a  very smal l  minor i ty  of t e n a n t s  a c t  i r r e s p o n s i b l y  
under any cond i t i ons  and t h e r e  does n o t  appear  t o  
have been a  marked decrease  i n  damage a t t r i b u t a b l e  
t o  t e n a n t s  s i n c e  s e c u r i t y  d e p o s i t s  became a 
f e a t u r e  of t h e  l and lo rd  and t e n a n t  r e l a t i o n s h i p .  

The l a n d l o r d s '  r e l a t i v e  s t r e n g t h ,  i n  case  
of l e g a l  con f ron ta t ion ,  g ives  them advantages 
which r e q u i r e  a  ba lance  of i n t e r e s t s .  The 
a b o l i t i o n  of s e c u r i t y  d e p o s i t s ,  a g a i n s t  damage, 
would remove an oppress ive  element from a  
r e l a t i o n s h i p  which a l r eady  has a  s u f f i c i e n t  
b a s i s  f o r  c o n f l i c t .  

However, w e  a r e  n o t  prepared t o  recommend t h e  

a b o l i t i o n  of s e c u r i t y  d e p o s i t s  i n  Alber ta .  We th ink  t h a t  a  

l and lo rd  should  be e n t i t l e d  t o  t a k e  reasonable  s t e p s  t o  

p r o t e c t  himself  a g a i n s t  l o s s  i n  t h e  even t  t h a t  t h e  t e n a n t  

d e f a u l t s  i n  paying t h e  r e n t  o r  causes  damage t o  t h e  premises.  

There i s  l i t t l e  e l s e  t h a t  he  can do; t h e  law w i l l  no t  permit  

him t o  e v i c t  a  t e n a n t  immediately upon d e f a u l t  i n  payment of  

r e n t ,  and any c la im which he may have a g a i n s t  t h e  t e n a n t  f o r  

r e n t  o r  f o r  damages may involve  c o s t  and t r o u b l e  which a r e  



exces s ive  i n  r e l a t i o n  t o  t h e  prospec t  of recovery,  which i s  

l i k e l y  t o  be i l l u s o r y .  We a l s o  t h i n k  t h a t  a  d e p o s i t  w i l l  

encourage a  t e n a n t  t o  l eave  t h e  premises i n  good cond i t i on ,  

and,  i n s o f a r  a s  it provides  t h e  l and lo rd  w i t h  a  fund t o  

r ecove r ,  a t  l e a s t  i n  p a r t ,  a  l o s s  which he  might o therwise  

s u f f e r ,  i t  w i l l  reduce t h e  inc idence  of such bus iness  c o s t s  

being passed on t o  t e n a n t s  who perform t h e i r  o b l i g a t i o n s .  

While we rece ived  many complaints  concerning t h e  admin i s t r a t i on  

of s e c u r i t y  d e p o s i t s ,  we heard few s e r i o u s  r e p r e s e n t a t i o n s  

i n  favour  of complete a b o l i t i o n  of them. 

( 2 )  Amount of S e c u r i t y  Deposit  

The n e x t  ques t ion  i s  whether t h e  law should impose 

a  l i m i t  upon t h e  amount of t h e  s e c u r i t y  d e p o s i t  which a  

l and lo rd  can e x a c t .  Our Board i s  d iv ided  on t h e  ques t ion .  

The fo l lowing  f a c t o r s  a r e  emphasized by those  

a g a i n s t  r e g u l a t i o n .  The in format ion  which we have rece ived  

does  n o t  sugges t  t h a t  t h e r e  is gene ra l  abuse of t h e  p r e s e n t  

u n r e s t r i c t e d  power t o  r e q u i r e  whatever s e c u r i t y  d e p o s i t  a  

l and lo rd  cons ide r s  d e s i r a b l e .  A t  t h e  i n c e p t i o n  of our  s tudy  

t h e  s e c u r i t y  d e p o s i t  was u sua l ly  s u b s t a n t i a l l y  l e s s  than 

one month's  r e n t ,  though we have heard r e c e n t  r e p o r t s  of 

i n c r e a s i n g  amounts. A t  t h a t  l e v e l  it may be s a i d  t h a t  it i s  

unnecessary t o  r e g u l a t e  t h e  amount. I t  can a l s o  be argued 

t h a t  a  l i m i t  i s  undes i r ab l e ,  a s  any l i m i t  w i l l  i n h i b i t  f u l l  

recovery of t h e  l a n d l o r d ' s  l o s s ,  which w i l l  e i t h e r  be u n f a i r  

t o  him, o r  t o  o t h e r  t e n a n t s  who w i l l  reimburse t h e  l o s s  

through an i n c r e a s e  i n  r e n t .  I t  can a l s o  be  argued t h a t  a  

maximum p r e s c r i b e d  by law w i l l  l i k e l y  be taken a s  t h e  

s t anda rd  amount, s o  a s  t o  e f f e c t i v e l y  i n c r e a s e  t h e  d e p o s i t  

by l a n d l o r d s  who now r e q u i r e  l e s s .  

There i s  a l s o  a  p o s i t i o n  i n  favour of r e g u l a t i o n .  

I t  may be argued t h a t  t h e  law should p r o h i b i t  unreasonable 



d e p o s i t s ;  t h a t  many t e n a n t s  w i l l  have d i f f i c u l t y  i n  r a i s i n g  

t h e  funds f o r  a  l a r g e  d e p o s i t ;  t h a t  a n t i c i p a t e d  damage and 

c l ean ing  c o s t s  should be recovered through monthly r e n t a l s  

r a t h e r  than  c a p i t a l  d e p o s i t s ;  t h a t  t h e  g r e a t e r  t h e  s e c u r i t y  

d e p o s i t  t h e  g r e a t e r  i s  t h e  coerc ive  e f f e c t  of  a  t h r e a t  by t h e  

l and lo rd  t o  r e f u s e  t o  pay it back o r  t o  make deduc t ions ;  and 

t h a t  a  l i m i t a t i o n  on t h e  amount would a t  l e a s t  l i m i t  t h e  

abuse of t h e  d e p o s i t  by those  l and lo rds  who r e f u s e  t o  pay it 

back no twi ths tanding  t h e  p r e s e n t  l e g a l  requirements t o  do so .  

We a r e  agreed t h a t  i f  t h e r e  i s  t o  be a  l i m i t ,  it 

should  be r e l a t e d  t o  t h e  r e n t ,  and n o t  a  f i x e d  amount of 

money; t h a t  t h e  app rop r i a t e  amount should be  one month's 

r e n t ;  and t h a t  t h e  l and lo rd  should be p r o h i b i t e d  from 

e x a c t i n g  any money from t h e  t e n a n t  o t h e r  than t h e  s e c u r i t y  

d e p o s i t  and r e n t .  

Upon an almost  even d i v i s i o n ,  we recommend t h a t  t h e  

l and lo rd  be precluded from r e q u i r i n g  a  s e c u r i t y  d e p o s i t  i n  

an amount i n  excess  of one month's r e n t .  

( 3 )  I n t e r e s t  on S e c u r i t y  Deposit  

The p r e s e n t  Landlord and Tenant Act r e q u i r e s  t h e  

l a n d l o r d  t o  pay t h e  t e n a n t  i n t e r e s t  a t  6 %  on a  s e c u r i t y  

d e p o s i t ,  un l e s s  t h e r e  i s  an agreement t o  pay more. I t  has 

been suggested t o  us t h a t  i n  view of t he  high i n t e r e s t  r a t e s  

p r e v a i l i n g  today,  t h a t  amount i s  inadequa te ,  and t h a t  t h e  

Act should e i t h e r  provide t h a t  i n t e r e s t  be r e l a t e d  t o  t h a t  

pa id  by c h a r t e r e d  banks from time t o  t ime ,  o r  be f i x e d  by 

r e g u l a t i o n  r a t h e r  than a  s t a t u t e .  We a r e  n o t  i n c l i n e d  t o  

ag ree .  Under a  monthly tenancy t h e  l and lo rd  must be a b l e  

t o  repay t h e  d e p o s i t  t o  t h e  t e n a n t  on a  month's  n o t i c e ,  and 

a  l a n d l o r d  who must i n v e s t  smal l  amounts of money on terms 

of t h a t  k ind  may have d i f f i c u l t y  i n  r e a l i z i n g  even t h e  6 % .  



I n  a d d i t i o n ,  t h e  admin i s t r a t i on  of t h e  s e c u r i t y  d e p o s i t  

involves  expenses which should be p a i d  from t h e  excess  

i n t e r e s t  ea rned ,  i f  any. F u r t h e r ,  w e  do n o t  t h ink  t h a t  

l and lo rds  should be r equ i r ed  t o  keep up w i t h  f r equen t  

changes i n  r e g u l a t i o n s  o f t e n  made wi th  l i t t l e  p u b l i c i t y .  

We t h i n k  t h a t  t h e  p r e s e n t  p rov i s ions  a r e  s a t i s f a c t o r y  and 

should  be cont inued.  

( 4 )  D i spos i t i on  of S e c u r i t y  Deposit  on S a l e  of 
Proper ty  

I f  t h e  l and lo rd  s e l l s  t h e  proper ty  a ques t ion  a r i s e s  

a s  t o  how t h e  law should d e a l  w i th  any s e c u r i t y  d e p o s i t s  

which he rece ived .  Who should be l i a b l e  f o r  t h e  r e t u r n  of 

t h e  d e p o s i t  t o  t h e  t e n a n t ,  t h e  o r i g i n a l  l and lo rd ,  t h e  new 

l and lo rd  who purchased t h e  p rope r ty ,  o r  bo th  of them? 

The p r e s e n t  law i s  n o t  c l e a r .  I f  t h e  purchaser  

accep t s  r e n t  from t h e  t e n a n t  h e  is probably bound by a l l  

terms of t h e  tenancy agreement, i nc lud ing  t h e  o b l i g a t i o n  t o  

r e t u r n  t h e  s e c u r i t y  d e p o s i t .  I f  he d i d  no t  accep t  r e n t ,  

h i s  duty  would depend upon whether t h e  covenant t o  r e t u r n  

t h e  d e p o s i t  was he ld  t o  be a covenant running wi th  t h e  

land:  P r o t e c t i v e  Holdings Ltd.  v .  M & P  Transpor t  Ltd .  

( 1 9 6 9 )  70 W.W.R.  591 (App. Div.) . There i s  some a u t h o r i t y  

f o r  t h e  p ropos i t i on  t h a t  such a  covenant i s  a  pe r sona l  

o b l i g a t i o n  of t h e  l a n d l o r d  who made it, and hence does n o t  

b ind  a  purchaser  of t h e  p rope r ty  from him: R e  Dol la r  Land 

Corporat ion and Solomon [I9631 2 O.R.  2 6 9 ,  39 D.L.R. (2d) 

221 (Ont. H . C . ) .  

A t  page 48 we recommended t h a t  t h e  purchaser  be 

s u b j e c t  t o  " a l l  t h e  o b l i g a t i o n s  of t h e  l and lo rd  r e l a t i n g  t o  

t h e  tenancy." We th ink  t h i s  w i l l  b ind  t h e  purchaser  t o  

r e t u r n  t h e  s e c u r i t y  d e p o s i t .  That  r e s u l t  would be unduly 



ha r sh  i f  t h e  purchaser  never  rece ived  t h e  d e p o s i t .  We 

th ink  t h a t  s p e c i a l  p rov i s ion  must be made f o r  t h e  d i s p o s i t i o n  

of t h e  s e c u r i t y  d e p o s i t  a t  t h e  t ime of s a l e .  

The Landlord and Tenant Advisory Boards suggested 

t h a t  a t  t h e  t ime of a s a l e  t h e  d e p o s i t s  be r e tu rned  t o  t h e  

t e n a n t s ,  l e s s  any deduct ions  app rop r i a t e  a t  t h a t  t ime.  That  

sugges t ion  would p r o t e c t  a l l  p a r t i e s ,  b u t  we th ink  t h a t  i t  

would cause  a g r e a t  amount of unproductive work, and r e s u l t  

i n  an a d d i t i o n a l  round of d i s p u t e s .  The l and lo rd  would have 

t o  a s s e s s  t h e  damage t o  t h e  premises and o t h e r  deduc t ions ,  

o b t a i n  agreement w i th  each t e n a n t  o r  be prepared t o  go t o  

c o u r t  on each d i s p u t e ,  and pay each s e c u r i t y  d e p o s i t  back 

t o  t h e  t e n a n t .  The purchaser  would then have t o  ob ta in  new 

s e c u r i t y  d e p o s i t s  from t h e  t e n a n t s .  We th ink  t h a t  a  s impler  

mechanism w i l l  provide adequate p r o t e c t i o n .  

W e  t h ink  t h a t  t h e  purchaser  should be e n t i t l e d  t o  

demand from h i s  s e l l e r  a  s t a t emen t  d i s c l o s i n g  a l l  s e c u r i t y  

d e p o s i t s  and t h e  i n t e r e s t  accrued t o  d a t e  on each,  and 

t h a t  he should be a b l e  t o  r e q u i r e  t h a t  t h e s e  d e p o s i t s  and 

i n t e r e s t  be pa id  t o  him when he purchases  t h e  p rope r ty .  

The purchaser  should then be e n t i t l e d  t o  p rov ide  each t e n a n t  

w i th  a n o t i c e  s t a t i n g  h i s  account a s  d i s c l o s e d  by t h e  

l and lo rd ,  and t h e  l i a b i l i t y  of  t h e  purchaser  should  be 

l i m i t e d  t o  t h e  amount s t a t e d  i n  t h e  n o t i c e .  The t e n a n t  

could then cha l lenge  t h e  s ta tement  of  account ,  and would 

remain f r e e  t o  t a k e  proceedings  a g a i n s t  t h e  s e l l e r  t o  

recover  any ba lance  a l l e g e d  due t o  him, which of course 

i s  t h e  on ly  remedy he  would have i f  t h e  proper  amount of 

money were n o t  r e tu rned  t o  him a t  t h e  t ime of t h e  s a l e  under 

t h e  procedure suggested by t h e  Landlord and Tenant Advisory 

Boards. 

Under t h e  above procedure t h e  purchaser  would be 

a b l e  t o  p r o t e c t  himself by taking t h e  p re sc r ibed  s t e p s .  The 



t enan t  would be a b l e  t o  p r o t e c t  himself  by t ak ing  immediate 

a c t i o n  a g a i n s t  t h e  s e l l e r .  There i s  a  r i s k  t h a t  a  s e l l e r  

might provide a  f r a u d u l e n t  s t a t emen t  t o  t h e  purchaser ,  and 

d i sappear  o r  conceal  h i s  a s s e t s  be fo re  t h e  t e n a n t  could 

recover  undisclosed sums owed t o  him. To guard a g a i n s t  t h a t ,  

t h e  n o t i c e  t o  t h e  t e n a n t  should be given 7 days be fo re  t h e  

completion of t h e  s a l e .  

( 5 )  Return of S e c u r i t y  Deposit  

Th i s  a s p e c t  of  s e c u r i t y  d e p o s i t s  i s  d e a l t  w i th  by 

s e c t i o n  19 of t h e  Landlord and Tenant Act. The 

l a n d l o r d  i s  r equ i r ed  t o  r e t u r n  t h e  s e c u r i t y  d e p o s i t  t o  t h e  

t e n a n t  w i t h i n  1 0  days a f t e r  t h e  t e n a n t  d e l i v e r s  up 

possess ion  of t h e  premises.  He may keep a l l  o r  p a r t  of t h e  

d e p o s i t  i n  accordance w i t h  t h e  cond i t i ons  agreed t o  by t h e  

t e n a n t .  I f  t h e  l and lo rd  r e t a i n s  any amount, he must d e l i v e r  

a  s t a t emen t  of  account  t h e r e f o r ,  and r e t u r n  t h e  balance t o  

t h e  t e n a n t  w i th in  t h e  10 day pe r iod .  Where t h e  l and lo rd  and 

t e n a n t  have agreed t h a t  t h e  l and lo rd  may make deduct ions  f o r  

r e p a i r s ,  b u t  t h e  l and lo rd  i s  unable t o  determine t h e  c o r r e c t  

amount, he  may d e l i v e r  an e s t ima ted  s t a t emen t  of account and 

r e t u r n  t h e  es t imated  balance wi th in  t h e  10 day pe r iod .  The 

l a n d l o r d  must g ive  a  f i n a l  s ta tement  of account and r e t u r n  a  

f i n a l  balance wi th in  30 days.  The tenancy agreement i s  

paramount i n  t h e  sense  t h a t  t h e  l and lo rd  may make deduc t ions  

on ly  i n  accordance wi th  it. 

I f  t h e  l and lo rd  wi thholds  any money wi thou t  

a u t h o r i t y  t h e  t e n a n t ' s  on ly  remedy i s  t o  t a k e  proceedings 

under t h e  Small Claims Act. S t a t u t o r y  schemes elsewhere 

provide va r ious  procedures where t h e  l and lo rd  r e t a i n s  t h e  

whole o r  p a r t  of t he  s e c u r i t y  d e p o s i t  w i thou t  t h e  consent 

of t h e  t enan t .  The l a n d l o r d  must apply t o  t h e  c o u r t  f o r  an 

o r d e r  a u t h o r i z i n g  r e t e n t i o n  of t h e  d e p o s i t  ( O n t a r i o ) ;  he 



must f i l e  a  complaint  under t h e  Summary Convict ions  Act 

(Nova S c o t i a  and Newfoundland) ; and he  must pay t h e  

d e p o s i t  i n t o  t h e  Rentalsman's Of f i ce  (Manitoba and 

Saskatchewan),  awai t ing  r e s o l u t i o n  of t h e  d i s p u t e .  Under 

a l l  of  t h e s e  schemes t h e  onus i s  on t h e  l and lo rd  t o  prove 

whether he should be allowed t o  r e t a i n  t h e  whole o r  p a r t  

of t h e  s e c u r i t y  d e p o s i t .  

The r e t u r n  of t h e  s e c u r i t y  d e p o s i t  i s  one of t h e  

major causes  of d i s p u t e  between l and lo rds  and t e n a n t s .  Many 

t e n a n t s  a r e  unwi l l ing  t o  t a k e  t h e  time and t r o u b l e  t o  

commence c o u r t  proceedings i n  o r d e r  t o  recover  what may t u r n  

o u t  t o  be a  smal l  amount of  money, many do n o t  know how t o  

proceed,  and o t h e r s  a r e  f e a r f u l  of  becoming involved wi th  

t h e  c o s t s  of  l e g a l  a c t i o n .  We have heard of cases  i n  which 

l and lo rds  have taken advantage of t h i s  s i t u a t i o n  by withholding 

a l l  o r  p a r t  of t h e  s e c u r i t y  d e p o s i t s  wi thout  j u s t i f i c a t i o n .  

Unfor tunate ly ,  we a r e  n o t  a b l e  t o  make a  recommendation f o r  

e f f e c t i v e  change which would n o t  involve  t h e  c r e a t i o n  of a  

s u b s t a n t i a l  a d m i n i s t r a t i v e  e s t ab l i shmen t  t o  look a f t e r  

s e c u r i t y  d e p o s i t s ,  and we a r e  n o t  prepared t o  make such a  

recommendation a t  t h i s  t i m e .  Hence we recommend t h a t  t h e  

e x i s t i n g  p rov i s ions  of t h e  Landlord and Tenant Act be c a r r i e d  

forward i n t o  t h e  proposed Act. We w i l l ,  however, d i s c u s s  a  

p roposa l  which we th ink  would m e r i t  f u r t h e r  cons ide ra t ion .  

( 6 )  An A l t e r n a t i v e  f o r  Adminis t ra t ion of S e c u r i t y  
Deposi ts  

We have given thought t o  an a l t e r n a t i v e  proposa l  

f o r  d e a l i n g  wi th  s e c u r i t y  d e p o s i t s .  I t  i s  based p a r t l y  on 

precedent  e lsewhere  and p a r t l y  upon sugges t ions  made t o  us 

du r ing  our  s tudy .  While we f i n d  t h e  proposa l  r a t h e r  

a t t r a c t i v e ,  w e  have n o t  had an oppor tun i ty  t o  c o n s u l t  those  

who would be a f f e c t e d  by it. We w i l l ,  t h e r e f o r e ,  o u t l i n e  



t he  p roposa l ,  bu t  w i l l  l e ave  i t  f o r  cons ide ra t ion  by 

o t h e r s .  

The proposal  would be:  

( a )  That a  municipal  counc i l  be empowered t o  

a u t h o r i z e  a  Landlord and Tenant Advisory Board e s t a b l i s h e d  

by it t o  r ece ive  and admin i s t e r  s e c u r i t y  d e p o s i t s  cover ing 

premises w i th in  t h e  a r e a  under t h e  c o u n c i l ' s  j u r i s d i c t i o n .  

(b )  That w i th in  a  c o u n c i l ' s  a r e a  of j u r i s d i c t i o n ,  

l and lo rds  be r equ i r ed  t o  d e p o s i t  a l l  s e c u r i t y  d e p o s i t s  w i th  

t h e  Board, t o  be pa id  o u t  only  by agreement of t h e  p a r t i e s  

o r  by an o rde r  of  t h e  c o u r t  au thor ized  t o  make such an o rde r .  

( c )  That a  Board which r e c e i v e s  s e c u r i t y  d e p o s i t s  

be r equ i r ed  t o  provide an in spec t ion  s e r v i c e  under which, 

i n  t h e  even t  t h a t  a  l and lo rd  and t e n a n t  do n o t  agree  on t h e  

amount t o  be deducted from t h e  s e c u r i t y  d e p o s i t  f o r  damages 

t o ,  o r  e x t r a  c l ean ing  o f ,  t h e  premises ,  an i n s p e c t o r  would 

a t t e n d  a t  t h e  r eques t  o f  e i t h e r  o r  both  p a r t i e s ,  view t h e  

damage, and make a  r e p o r t  g iv ing  h i s  op in ion  a s  t o  t h e  

proper  amount of any deduct ion.  

(d )  That  t h e  i n s p e c t o r ' s  r e p o r t  be admiss ib le  i n  

evidence i n  a  proceeding f o r  r e t u r n  of a l l  o r  p a r t  of  t h e  

s e c u r i t y  d e p o s i t .  

( e )  That  w i th in  a  c o u n c i l ' s  a r e a  of j u r i s d i c t i o n ,  

i n t e r e s t  no longe r  be payable t o  t e n a n t s  on s e c u r i t y  

d e p o s i t s ,  and t h a t  t h e  Board be empowered t o  use  i n t e r e s t  

accru ing  on s e c u r i t y  d e p o s i t s  f o r  i t s  suppor t .  

The proposa l  would have a  number of advantages ,  

which we w i l l  now d i s c u s s .  



( a )  The s e c u r i t y  d e p o s i t  would be s a f e .  We a r e  n o t  

aware of any cases  i n  which t e n a n t s  have been unable t o  

recover  s e c u r i t y  d e p o s i t s  because t h e  l and lo rd  had disappeared 

o r  was i n s o l v e n t ,  bu t  t h e  proposal  would remove whatever 

r i s k  t h e r e  i s .  

(b )  The l and lo rd  and t e n a n t  would be on equa l  

f o o t i n g  w i t h  r ega rd  t o  t h e  d e p o s i t .  A t  t h e  p r e s e n t  t ime t h e  

t e n a n t  must i n i t i a t e  proceedings i f  he  wishes t o  recover  

more of t h e  d e p o s i t  than h i s  l and lo rd  wants t o  r e t u r n .  Under 

t h e  p roposa l ,  n e i t h e r  of t h e  p a r t i e s  would have access  t o  

t h e  d e p o s i t  wi thout  t h e  o t h e r ' s  agreement o r  a  c o u r t  

proceeding.  Although t h i s  procedure might i n c r e a s e  t h e  

number of ca ses  brought  b e f o r e  t h e  c o u r t ,  it would pu t  

p re s su re  upon both p a r t i e s  t o  s e t t l e  un less  they had a  case  

j u s t i f y i n g  t h e  expense,  i n  which case  it would have t h e  

oppos i t e  e f f e c t .  

( c )  The problems c r e a t e d  by a  s a l e  of t h e  p rope r ty  

would d i sappear  a s  t h e  s e c u r i t y  d e p o s i t s  would simply remain 

i n  t h e  possess ion  of t h e  Board under t h e  tenancy agreements. 

( d )  The a v a i l a b i l i t y  of  i n s p e c t o r ' s  r e p o r t s  would 

be of cons ide rab le  a s s i s t a n c e  t o  t h e  c o u r t s  i n  r e so lv ing  such 

f a c t u a l  i s s u e s  a s ,  f o r  example, determining t h e  amount of 

damage caused by a  c i g a r e t t e  burn on t h e  c a r p e t ,  o r  

d i f f e r e n t i a t i n g  between damage caused by t h e  t e n a n t  and 

d e t e r i o r a t i o n  r e s u l t i n g  from o rd ina ry  wear and t e a r  on t h e  

premises .  The r e p o r t  of t h e  i n s p e c t o r  would b e  on ly  

evidence,  and i t  could be cont rover ted  by o t h e r  evidence,  

bu t  i f  t h e  c o u r t s  come t o  have confidence i n  t h e  i n spec t ion  

s e r v i c e  they  would be g r e a t l y  b e n e f i t e d  by having an 

independent op in ion .  

(e)  I t  i s  q u i t e  p o s s i b l e  t h a t  a  good many d i s p u t e s  

would be s e t t l e d  by t h e  p a r t i e s  simply because of t h e  



presence of an independent i n s p e c t o r  a v a i l a b l e  f o r  

c o n c i l i a t i o n .  This  func t ion  might be hampered by t h e  f a c t  

t h a t  t h e  i n s p e c t o r  would be prepar ing  an o f f i c i a l  r e p o r t ,  

and t h e  p a r t i e s  might n o t  want t o  speak too  f r e e l y ,  b u t  

we would n e v e r t h e l e s s  hope t h a t  many l e g a l  a c t i o n s  could 

be avoided.  

The e f f e c t  of such a  p roposa l  on t h e  Landlord and 

Tenant Advisory Boards would have t o  be c a r e f u l l y  cons idered .  

I t  i s  obvious t h a t  t h e  admin i s t r a t i on  of s e c u r i t y  d e p o s i t s  

and t h e  p rov i s ion  of an i n s p e c t i o n  s e r v i c e  would r e q u i r e  a  

more permanent s t a f f  w i th  p r o f e s s i o n a l  q u a l i f i c a t i o n s  which 

a r e  n o t  needed i n  t h e  p r e s e n t  work of t h e  Boards. I t  appears  

l i k e l y  t h a t  t h e  advantages t o  be gained would j u s t i f y  some 

a d d i t i o n  t o  t h e  a d m i n i s t r a t i v e  s t a f f  of  t h e  Soards .  We 

would expec t  t h a t  a l l  o r  most of t h e  c o s t  would be defrayed 

by t h e  i n t e r e s t  t o  be earned on t h e  s e c u r i t y  d e p o s i t s ,  though 

we have n o t  made any s t u d i e s  t o  determine e i t h e r  t h e  income 

which might be expected,  o r  t h e  c o s t  which might be i ncu r r ed .  

I t  may be t h a t  l a n d l o r d s  would f e e l  t h r ea t ened  by 

t h e  proposa l ;  t h a t  t hey  would p r e f e r  t o  keep t h e  s e c u r i t y  

d e p o s i t s  i n  t h e i r  own hands. A s  we have s a i d ,  we have n o t  had 

an oppor tun i ty  t o  c o n s u l t  them, and we do no t  t h ink  t h a t  we 

should recommend t h e  adopt ion of t h e  proposal  wi thout  doing 

s o .  For t h a t  reason,  and because we do n o t  t h ink  t h a t  we 

should de l ay  our  r e p o r t  f o r  t h e  a d d i t i o n a l  time necessary  

t o  c o n s u l t  i n t e r e s t e d  p a r t i e s  and cons ider  t h e i r  comments, 

we do n o t  f e e l  a b l e  t o  make a  recommendation w i t h  regard  t o  

t h i s  p roposa l .  

( 7 )  Recommendations 

Recommendation # 2 6  

(1) T h a t  a  Z a n d l o r d  b e  p r o h i b i t e d  from e x a c t i n g  
from a t e n a n t  



( a 1  a  s e c u r i t y  d e p o s i t  e x c e e d i n g  one  m o n t h ' s  
r e n t  u n d e r  t h e  t e n a n c y  a g r e e m e n t ,  o r  

161 any  sums o f  money e x c e e d i n g  t h e  s e c u r i t y  
d e p o s i t  p e r m i t t e d  b y  s u b s e c t i o n  ( 2 1  ( a )  
and o n e  m o n t h ' s  r e n t  i n  a d v a n c e .  

( 2 1  T h a t  " s e c u r i t y  d e p o s i t "  b e  d e f i n e d  i n  
a c c o r d a n c e  w i t h  s .  1 6 ( 1 / ( b l  o f  t h e  L a n d l o r d  
and  T e n a n t  A c t .  

1 3 )  T h a t  s e c t i o n s  28 and  1 9  o f  t h e  L a n d l o r d  and 
T e n a n t  A c t  b e  c a r r i e d  t h r o u g h  i n t o  t h e  
p r o p o s e d  A c t .  

Recommendation # 2  7 

( 2 )  T h a t  a  p e r s o n  who becomes  an owner  o f  
p r e m i s e s  w h i c h  a r e  s u b j e c t  t o  a  t e n a n c y  
b e  s u b j e c t  t o  t h e  o b l i g a t i o n s  o f  t h e  
l a n d l o r d  w i t h  r e s p e c t  t o  a  s e c u r i t y  
d e p o s i t  e x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n s  
121  and  ( 3 1 .  

121  T h a t  a  p u r c h a s e r  o f  t h e  p r o p e r t y  b e  e n t i t l e d  

( a 1  t o  demand from t h e  s e l l e r  

( i l  a  s t a t e m e n t  o f  a c c o u n t  c e r t i f i e d  b y  
t h e  s e l l e r  o f  a l l  s e c u r i t y  d e p o s i t s  
h e l d  b y  t h e  s e l l e r  a t  t h e  d a t e  o f  t h e  
s a l e  and o f  t h e  i n t e r e s t  a c c r u e d  t o  
d a t e  o n  e a c h ,  and 

( i i i  payment  t o  t h e  p u r c h a s e r  o f  a l l  
s u c h  s e c u r i t y  d e p o s i t s  and  i n t e r e s t ,  
an d  

( b 1  t o  g i v e  t o  e a c h  r e s i d e n t i a l  t e n a n t  n o t i c e  
n o t  Z e s s  t h a n  7 d a y s  b e f o r e  t h e  c o m p l e t i o n  
o f  t h e  s a l e  o f  t h e  s t a t e m e n t  o f  a c c o u n t  
o f  t h e  t e n a n t  c e r t i f i e d  b y  t h e  s e l l e r .  

( 3 )  T h a t  a  p u r c h a s e r  who h a s  c o m p l i e d  w i t h  s u b s e c t i o n  
( 2 1  b e  l i a b l e  t o  t h e  t e n a n t  o n l y  f o r  t h e  amount 
s t a t e d  i n  t h e  s t a t e m e n t  o f  a c c o u n t .  

141 T h a t  upon p a y i n g  a  s e c u r i t y  d e p o s i t  and i n t e r e s t  
t o  t h e  p u r c h a s e r  u n d e r  t h i s  r e c o m m e n d a t i o n  t h e  
s e l l e r  b e  d i s c h a r g e d  from a l l  f u r t h e r  l i a b i l i t y  
f o r  t h e  amount  s o  paid. 



V I I I  

DISPOSAL OF ABANDONED GOODS 

W e  a r e  t o l d  t h a t  it is q u i t e  common f o r  a  t e n a n t  t o  

l eave  goods behind when he g i v e s  up possess ion  of r e n t e d  

premises.  The goods a r e  u sua l ly ,  though n o t  i n v a r i a b l y ,  of  

l i t t l e  o r  no va lue ,  b u t  they  c r e a t e  d i f f i c u l t y  f o r  t h e  

l and lo rd  who must d e a l  w i th  them i n  some way s o  t h a t  t h e  

premises can be used by another  t e n a n t .  

Sec t ion  36.1 of t h e  Jud ica tu re  Act,  which appears  i n  

Appendix F, provides  a  s t a t u t o r y  scheme f o r  d e a l i n g  wi th  

goods and c h a t t e l s  found i n  premises by a  S h e r i f f  when he  

e x e r c i s e s  a  w r i t  of possess ion .  That s e c t i o n  r e p r e s e n t s  

a  1974 d e c i s i o n  of t h e  L e g i s l a t u r e ,  and presumably was 

thought t o  g ive  adequate  d i r e c t i o n s  t o  a  S h e r i f f  i n  c a r r y i n g  

o u t  h i s  duty.  We do n o t  propose changes i n  subsec t ions  (1) 

t o  ( 8 )  of s e c t i o n  36.1, which d e a l  wi th  c a s e s  i n  which t h e  

S h e r i f f  i s  involved.  W e  do n o t ,  however, t h ink  t h a t  

subsec t ion  ( 9 )  g ives  s u f f i c i e n t  he lp  t o  a  l and lo rd  faced  wi th  

t h e  problem of abandoned goods, and we w i l l  recommend a  

d i f f e r e n t  p l an  f o r  such cases .  

W e  do n o t  b e l i e v e  t h a t  an e l a b o r a t e  d e f i n i t i o n  o f  

abandonment w i l l  be h e l p f u l .  W e  t h i n k  t h a t  goods should be 

t r e a t e d  a s  abandoned i f  t h e  t e n a n t  has abandoned t h e  premises 

i n  breach of t h e  tenancy agreement o r  has given up possess ion  

upon t e rmina t ion  of t h e  tenancy. 

I t  i s  d i f f i c u l t  t o  recommend a  s o l u t i o n  which w i l l  

p r o t e c t  bo th  p a r t i e s  wi thout  being unduly cumbersome. W e  

b e l i e v e  our  recommendations r e f l e c t  an e f f i c i e n t  compromise. 

There may be i n s t a n c e s  i n  which a  l and lo rd  w i l l  be 

u n c e r t a i n  a s  t o  t h e  va lue  of abandoned goods and a s  t o  an 
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a p p r o p r i a t e  manner of  d e a l i n g  w i t h  them. H e  should i n  such 

c i rcumstances  be  a b l e  t o  apply t o  t h e  judge of t h e  p r o v i n c i a l  

c o u r t  f o r  d i r e c t i o n s  a s  t o  d i s p o s a l  of  t h e  goods, and a s  t o  

t h e  proceeds of any s a l e  of them. 

I n  some cases  t h e  goods may be s u b j e c t  t o  a c h a t t e l  

mortgage o r  a c o n d i t i o n a l  s a l e  agreement. W e  do n o t  t h ink  

t h a t  it should be incumbent upon a l a n d l o r d  t o  s ea rch  f o r  

an encumbrance. Moreover, i n  many c a s e s  a normal s ea rch  

would n o t  l o c a t e  one. On t h e  o t h e r  hand, w e  s e e  no reason 

why t h e  encumbrancer's r i g h t s  should be s a c r i f i c e d  by 

a c t i o n s  of t h e  t e n a n t  which t h e  encumbrancer cannot 

e f f e c t i v e l y  con t ro l .  W e  b e l i e v e  t h a t  a s a l e  of  goods under 

t h e s e  recommendations should n o t  a f f e c t  t h e  r i g h t  of an  

encumbrancer t o  t ake  proceedings t o  r e a l i z e  h i s  s e c u r i t y  from 

t h e  goods. I f  a s a l e  w i l l  n o t  i nc lude  an assurance  of t i t le ,  

t h e  goods may be somewhat ha rde r  t o  se l l ,  b u t  t h a t  problem 

i s  faced  a t  S h e r i f f ' s  s a l e s ,  and we t h i n k  t h a t  i t  must be 

faced here .  I f  an encumbrancer wants t o  en fo rce  h i s  c la im 

wh i l e  t h e  goods a r e  i n  t h e  possess ion  of t h e  l and lo rd ,  we 

th ink  t h a t  he should f i r s t  have t o  pay t h e  l and lo rd  h i s  

c o s t s  i n c u r r e d  i n  s t o r i n g  and o therwise  c a r i n g  f o r  t h e  

goods. 

While we th ink  t h a t  t h e  p l an  w e  have proposed w i l l  be 

s u i t a b l e  t o  l and lo rds  and t e n a n t s ,  we s e e  no reason why 

they  should n o t  be a b l e  t o  make o t h e r  arrangements by 

c o n t r a c t  i f  they wish, and w e  s o  recommend. 

Recommendation #28 

(1) T h a t  f o r  t h e  purposes  o f  t h i s  recommendat ion  
"abandoned goods" be  d e f i n e d  a s  goods l e f t  
on r e s i d e n t i a l  p r e m i s e s  by  a  t e n a n t  who has  

( a )  abandoned t h e  p r e m i s e s  i n  b r e a c h  o f  t h e  
t e n a n c y  agreemen t ,  o r  



Ibi  gone o u t  o f  p o s s e s s i o n  o f  t h e  p r e m i s e s  
upon t e r m i n a t i o n  o f  t h e  t e n a n c y  a g r e e m e n t .  

(21 T h a t  a  l a n d l o r d  who b e l i e v e s  o n  r e a s o n a b l e  
grounds  t h a t  abandoned goods have a  m a r k e t  v a l u e  
o f  l e s s  t h a n  $200 be e n t i t l e d  t o  d i s p o s e  o f  t h e  
goods i n  any manner he c h o o s e s .  

(31  Tha t  i f  s u b s e c t i o n  (21  does  n o t  a p p l y ,  a  
l a n d l o r d  who on reasonabZe  grounds  b e l i e v e s :  

(a1  t h a t  t h e  s t o r a g e  o f  t h e  goods would b e  
u n s a n i t a r y  o r  u n s a f e  o r  would r a p i d l y  r e s u l t  
i n  t o t a l  o r  s u b s t a n t i a L  d e p r e c i a t i o n  i n  
t h e i r  m a r k e t  v a l u e ,  o r  

( b l  t h a t  t h e  c o s t  o f  r emov ing ,  s t o r i n g  and 
s e l l i n g  t h e  goods would e x c e e d  t h e  p roceeds  
o f  t h e i r  s a l e ,  

be  e n t i t l e d  t o  s e l l  t h e  goods by a  means and 
f o r  a  p r i c e  wh ich  he b e l i e v e s  r e a s o n a b l e .  

(41  Tha t  i f  n e i t h e r  s u b s e c t i o n  1 2 )  n o r  s u b s e c t i o n  (31  
a p p l i e s ,  t h e  Landlord 

( a 1  b e  r e q u i r e d  t o  s t o r e  o r  a r range  f o r  
s t o r a g e  o f  t h e  goods on b e h a l f  o f  t h e  
t e n a n t  u n t i l  t h e  e x p i r a t i o n  o f  a  p e r i o d  
o f  60 days  a f t e r  t h e  d a t e  o f  t h e i r  
abandonment ,  and 

( b l  t h e r e a f t e r  b e  e n t i t l e d  t o  d i s p o s e  o f  t h e  
goods by p u b l i c  a u c t i o n .  

151 T h a t  a  Landlord may a p p l y  t o  t h e  P r o v i n c i a l  
C o u r t  f o r  d i r e c t i o n s  a s  t o  t h e  d i s p o s i t i o n  
o f  any abandoned goods ,  and upon s u c h  a p p Z i c a t i o n  
t h e  c o u r t  may make any o r d e r  w h i c h  a p p e a r s  
a p p r o p r i a t e  i n  t h e  c i r c u m s t a n c e s .  

( 6 1  Tha t  t h e  l a n d l o r d  be  r e q u i r e d ,  upon payment 
o f  h i s  p roper  c o s t s  o f  removing  and s t o r i n g  
t h e  goods ,  t o  d e l i v e r  t h e  goods t o  t h e  t e n a n t  
o r  an  encumbrancer  c l a i m i n g  them. 

(7) T h a t  t h e  l a n d l o r d  b e  e n t i t l e d  t o  a p p l y  t h e  
p roceeds  o f  any s a l e  

l a )  t o  h i s  r e a s o n a b l e  c o s t s  o f  r emov ing ,  
s t o r i n g ,  and s e Z t i n g  t h e  goods ,  and 



Ibl t o  any judgment o b t a i n e d  by  him 
a g a i n s t  t h e  t e n a n t  i n  c o n n e c t i o n  w i t h  
t h e  t e n a n c y .  

( 8 1  T h a t  t h e  ZandZord be r e q u i r e d  t o  pay t h e  
b a l a n c e  o f  any p roceeds  o f  saZe t o  t h e  
P r o v i n c i a Z  T r e a s u r e r  who shaZZ r e t a i n  t h e  
same f o r  one y e a r  o n  behaZ f  o f  t h e  t e n a n t  
and t h e r e a f t e r ,  i f  t h e  t e n a n t  has  n o t  c l a i m e d  
t h e  same, pay t h e  same i n t o  t h e  g e n e r a l  
r e v e n u e  o f  t h e  P r o v i n c e ,  foZZowing wh ich  
payment t h e  c l a i m  o f  t h e  t e n a n t  shaZZ b e  
e x t i n g u i s h e d .  

( 9 )  T h a t  t h i s  recommendat ion  n o t  appZy i f  t h e  
ZandZord and t h e  t e n a n t  a g r e e  t o  t h e  c o n t r a r y .  

1 1 0 )  T h a t  t h i s  recommendat ion  n o t  appZy t o  goods 
and c h a t t e z s  o n  p r e m i s e s  a g a i n s t  wh ich  t h e  
S h e r i f f  e x e c u t e s  a  w r i t  o f  p o s s e s s i o n .  



I X 

RESOLUTION OF DISPUTES 

1. Adjudicat ion 

(1) F i e l d  of Choice 

W e  have i n  t h i s  r e p o r t  recommended t h e  c r e a t i o n  of 

new l e g a l  r i g h t s .  The new r i g h t s  w i l l  be i n e f f e c t i v e ,  however, 

un l e s s  t h e  remedies which w e  have descr ibed  a r e  r e a d i l y  

a v a i l a b l e .  Because most d i s p u t e s  a r i s i n g  from r e s i d e n t i a l  

t e n a n c i e s  involve  ma t t e r s  of comparatively smal l  economic 

importance,  b u t  of cons iderab le  urgency and importance t o  

those  involved ,  t h e  remedies must be qu ick ,  easy and 

inexpensive.  

I n  A lbe r t a ,  t h e  c o u r t s  have j u r i s d i c t i o n  t o  dec ide  

l and lo rd  and t e n a n t  d i s p u t e s .  I n  p r a c t i c e ,  t h e  P r o v i n c i a l  

Court  d e a l s  w i th  d i s p u t e s  about s e c u r i t y  d e p o s i t s  under t h e  

Small Claims A c t ,  though t h e  j u r i s d i c t i o n  of t h e  Supreme and 

D i s t r i c t  Courts  i s  n o t  excluded; t h e  D i s t r i c t  Court  d e a l s  

w i th  s a l e  of goods s e i z e d  f o r  r e n t ;  and t h e  T r i a l  Div is ion  

of t h e  Supreme Court d e a l s  w i th  a p p l i c a t i o n s  by l and lo rds  

f o r  possess ion  of t h e  r e n t e d  premises .  I n  a d d i t i o n  t o  t h e  

c o u r t s  t h e r e  a r e  i n  a  number of urban c e n t r e s  municipal ly-  

appointed Landlord and Tenant Advisory Boards. The p r i n c i p a l  

f u n c t i o n s  of t h e s e  boards a r e  t o  g ive  informat ion and advice  

t o  l and lo rds  and t e n a n t s ,  and t o  mediate d i s p u t e s ;  they  do 

n o t  have any power t o  ad jud ica t e .  

There a r e  a  number of a l t e r n a t i v e  ways i n  which 

l and lo rd  and t e n a n t  d i s p u t e s  could be handled.  These f a l l  

i n t o  two g e n e r a l  c a t e g o r i e s ,  one being a  system of c o u r t s ,  

t h e  o t h e r  a system of a d m i n i s t r a t i v e  agencies  o r  t r i b u n a l s  

a t  t h e  municipal  o r  p r o v i n c i a l  l e v e l .  



Many a d m i n i s t r a t i v e  agenc ies  o r  t r i b u n a l s  have been 

s e t  up i n  r e c e n t  y e a r s  t o  d e a l  w i th  c o n f l i c t  r e s o l u t i o n .  I t  

is expec ted ,  on t h e  one hand, t h a t  an agency o r  t r i b u n a l  w i l l  

be a b l e  t o  d e a l  w i t h  ma t t e r s  more qu ick ly ,  e a s i l y  and cheaply 

because of i t s  i n f o r m a l i t y ;  t h a t  it w i l l  be  a b l e  t o  conduct 

i t s  own i n v e s t i g a t i o n s  and n o t  merely t o  a d j u d i c a t e  on 

evidence brought  be fo re  it by l i t i g a n t s ;  and t h a t  it w i l l  

a cqu i r e  an e x p e r t  knowledge o f  t h e  p a r t i c u l a r  f i e l d  e n t r u s t e d  

t o  it. I t  i s  thought ,  on t h e  o t h e r  hand, t h a t  c o u r t  

procedures  a r e  fo rb idd ing  t o  t h e  l i t i g a n t ,  and t h a t  t h e  c o s t  

of going t o  c o u r t  i s  too  g r e a t .  The ques t ion  i s  whether an 

a d m i n i s t r a t i v e  agency o r  t r i b u n a l  would, i n  d i s p u t e s  a r i s i n g  

from r e s i d e n t i a l  t e n a n c i e s ,  provide t h e  b e n e f i t s  which would 

be expected from it ,  and whether t h e r e  would be disadvantages  

which would outweigh t h e  b e n e f i t s .  

Recently Manitoba, Saskatchewan and B r i t i s h  Columbia 

have c r e a t e d  an a d m i n i s t r a t i v e  agency o r  t r i b u n a l  w i th  a 

" ren ta l sman" ,  who provides  an advisory  and informat ion s e r v i c e  

such a s  t h a t  provided by Landlord and Tenant Advisory Boards, 

and who a l s o  a d j u d i c a t e s  d i s p u t e s .  The most ex t ens ive  

j u r i s d i c t i o n  over  d i s p u t e s  i s  t h a t  of t h e  B r i t i s h  Columbia 

renta lsman:  he dec ides  whether damaged premises should be 

r e p a i r e d ;  he  dec ides  whether t enanc ie s  should be te rmina ted ;  

he holds  s e c u r i t y  d e p o s i t s  and dec ides  how they should be 

pa id  o u t ;  and he d e a l s  w i t h  c h a t t e l s  abandoned on t h e  

premises by a t enan t .  He does n o t  have t h e  power t o  d e a l  

wi th  a c la im f o r  damages, and he i s  s u b j e c t  t o  review by 

t h e  c o u r t  on a ques t ion  of law o r  j u r i s d i c t i o n ,  o r  on a 

man i f e s t l y  i n c o r r e c t  f i n d i n g  of f a c t  necessary t o  j u r i s d i c t i o n .  

We have rece ived  some r e p r e s e n t a t i o n s  i n  favour of t h e  

c r e a t i o n  o f  a p r o v i n c i a l  rentalsman i n  A lbe r t a .  

I n s t e a d  of c r e a t i n g  a renta lsman,  A lbe r t a  could 

con fe r  t h e  power t o  a d j u d i c a t e  upon t h e  e x i s t i n g  Landlord and 
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Tenant Advisory Boards. W e  have, of  course ,  had e x t e n s i v e  

d i scuss ion  wi th  t h e  Boards dur ing t h e  course  of t h e  p r o j e c t .  

I n i t i a l l y  t h e i r  view was t h a t  they should remain i n  t h e i r  

p r e s e n t  func t ion ,  b u t  they l a t e r  concluded t h a t  it would be 

d e s i r a b l e  t h a t  they be given power t o  r e so lve  some d i s p u t e s .  

( 2 )  Reasons f o r  Choice 

W e  w i l l  f i r s t  d e a l  s e p a r a t e l y  w i th  t h e  Landlord and 

Tenant Advisory Boards. For a  number o f  reasons  we do n o t  

t h ink  t h a t  they should a d j u d i c a t e  d i s p u t e s .  For one th ing ,  

we doubt t h a t  smal l  vo lun ta ry  boards could provide t h e  man- 

power t o  perform such an ex t ens ive  a d d i t i o n a l  func t ion ;  

vo lun tee r s  can ha rd ly  be expected t o  g i v e  much more t i m e  

than members of  t h e  b u s i e r  boards now g ive ,  and t h e  boards 

would e i t h e r  have t o  become undes i rab ly  l a r g e  o r  would have 

t o  be composed of fu l l - t ime  members, and i n  e i t h e r  c a s e  

would have t o  change t h e i r  na tu re .  A second reason ,  which 

is of less importance, i s  t h a t  p a r t i e s  a r e  less l i k e l y  t o  

be w i l l i n g  t o  d i s c l o s e  t h e i r  p o s i t i o n s  t o  a  body which may 

u l t i m a t e l y  a d j u d i c a t e ,  and we th ink  t h a t  t h e  c o n c i l i a t i o n  

func t ion  of t h e  boards might t h e r e f o r e  be compromised t o  

some e x t e n t .  The t h i r d  and most impor tan t  reason  i s  t h a t  

we do n o t  t h i n k  t h a t  t h e  s t r e n g t h s  o f  bodies  appointed 

annua l ly  by municipal  counc i l s  a r e  t h o s e  t h a t  a r e  needed f o r  

a d j u d i c a t i o n  of f a c t s  and law which, though o f t e n  s imple ,  

may be s o  d i f f i c u l t  and complex a s  t o  r e q u i r e  t h e  exper ience  

of persons  w i t h  cont inu ing  exper ience  i n  ad jud ica t ion .  

F i n a l l y ,  it does n o t  appear l i k e l y  t h a t  Landlord and Tenant 

Advisory Boards w i l l  be e s t a b l i s h e d  o u t s i d e  the major 

popula t ion  c e n t r e s ,  and, whi le  t h a t  i s  where most of t h e  

problems occur ,  we th ink  t h a t  t h e r e  should be one system of 



a d j u d i c a t i o n  capable  o f  providing s e r v i c e  throughout t h e  

province.  

We now t u r n  t o  t h e  cons ide ra t ions  a f f e c t i n g  t h e  

choice  between a  system of ad jud ica t ion  by an a d m i n i s t r a t i v e  

t r i b u n a l  o r  rentalsman and a  system of a d j u d i c a t i o n  by t h e  

c o u r t s .  These appear t o  us t o  be a s  fo l lows:  

( a )  Independent Adjudicat ion According t o  Law 

W e  t h ink  t h a t  ad jud ica t ion  by t h e  c o u r t s  g ives  

t h e  b e s t  assurance  t h a t  l and lord- tenant  d i s p u t e s  w i l l  be 

dec ided ,  day i n  and day o u t ,  i n  an o b j e c t i v e  way and i n  

accordance wi th  law. Even i f  tine l e g a l  independence of a  

rentalsman i s  guaranteed by l e g i s l a t i o n ,  he does n o t  have t h e  

c o u r t  t r a d i t i o n  of j u d i c i a l  independence and o b j e c t i v i t y  

behind him; and i f  he i s  a l s o  g iv ing  advice ,  d e a l i n g  wi th  

complaints ,  and making i n v e s t i g a t i o n s ,  he  may w e l l  come t o  

apply t o  h i s  r o l e  a s  a d j u d i c a t o r  po l i cy  cons ide ra t ions  

developed by him and n o t  p re sc r ibed  by law. We th ink  t h a t  it 

i s  b e s t  t h a t  t h e  ad jud ica t ion  func t ion  be k e p t  s e p a r a t e  s o  

t h a t  t h e  a d j u d i c a t o r  w i l l  n o t  through cont inued c o n t a c t  w i th  

t h e  i n d u s t r y  become more favourably i n c l i n e d  t o  one s i d e  

than  t o  t h e  o t h e r .  

( b )  A v a i l a b i l i t y  of  Se rv i ce  

The P r o v i n c i a l  Court a l r eady  s i t s  throughout 

t h e  prov ince ,  and t h e  s e r v i c e s  of t h e  Supreme and D i s t r i c t  

Courts  a r e  a l s o  a v a i l a b l e  a t  many p o i n t s .  I t  seems t o  us 

t h a t  t o  g i v e  comparable s e r v i c e  l o c a l l y  a  rentalsman would 

have t o  have numerous o f f i c e s  throughout t h e  province and a  

s t a f f  which would c o n s t i t u t e  an unacceptably l a r g e  a d d i t i o n  

t o  t h e  p r o v i n c i a l  c i v i l  s e r v i c e ,  t o  say no th ing  of t h e  

d i f f i c u l t y  and expense of a t t r a c t i n g  o f f i c i a l s  competent 



t o  a d j u d i c a t e  i n  s o  many d i f f e r e n t  p l aces .  The a l t e r n a t i v e  

i s  a  c e n t r a l i z e d  o f f i c e  such a s  t hose  o f  t h e  B r i t i s h  Columbia 

and Manitoba renta lsmen.  We do n o t  t h i n k ,  however, t h a t  

l and lo rds  and t e n a n t s  should be r equ i r ed  t o  t r a v e l  f a r  from 

home t o  have t h e i r  d i s p u t e s  ad jud ica t ed ,  and we do n o t  t h ink  

t h a t  a  rentalsman could provide a  s u f f i c i e n t l y  comprehensive 

c i r c u i t  system wi thou t  an unacceptably l a r g e  s t a f f .  

The recommendations contained i n  t h i s  r e p o r t  

would, i f  adopted,  provide new l e g a l  r i g h t s  and remedies and 

would t h e r e f o r e  be l i k e l y  t o  i n c r e a s e  t h e  number of d i s p u t e s  

t o  be ad jud ica t ed .  I f  t h a t  happens it w i l l  be necessary t o  

p rov ide  t h e  c o u r t s  w i th  a d d i t i o n a l  r e sou rces ,  b u t  we th ink  

t h a t  t h e  c o s t  i n  money and personnel  would be smal l  i n  

comparison wi th  t h e  c o s t  and a d d i t i o n a l  personnel  needed f o r  

comparable s e r v i c e  by a  renta lsman.  

( c )  S u i t a b i l i t y  of Procedures 

A rentalsman could be provided w i t h  a  s t a f f  who 

would g ive  a  l i t i g a n t  in format ion  about t h e  procedures t o  

be followed when t h e  rentalsman a d j u d i c a t e s  a  d i s p u t e ,  and 

advice  a s  t o  t h e  f i l l i n g  o u t  of t h e  necessary forms. That  

may be thought t o  be an advantage t o  t h e  es tab l i shment  of 

a  renta lsman.  We t h i n k ,  however, t h a t  wi th  proper  t r a i n i n g  

t h e  s t a f f  of t h e  P r o v i n c i a l  Court ,  and t h e  s t a f f s  of  t h e  

Landlord and Tenant Advisory Boards can perform t h e  func t ion ;  

indeed,  t h e  s t a f f  of t h e  Small Claims Court  a l r eady  perform 

it t o  some e x t e n t .  The r e s u l t i n g  s e r v i c e  would, we t h i n k ,  

be more widely a v a i l a b l e  than t h a t  of a  rentalsman ope ra t ing  

on anything less than an unacceptably massive s c a l e .  

A rentalsman could be provided wi th  a  s t a f f  

who would i n v e s t i g a t e  d i s p u t e s  and provide t h e  r e s u l t s  of 

t h e i r  i n v e s t i g a t i o n s  t o  him when he  a d j u d i c a t e s  a  d i s p u t e .  



We t h i n k  t h a t  arrangement i n a p p r o p r i a t e  because,  a s  we have 

a l r eady  s a i d ,  an a d j u d i c a t o r  who performs o t h e r  func t ions  a s  

we l l  i s  l i k e l y  t o  apply h i s  own po l i cy  and h i s  own pre-  

concept ions  r a t h e r  than t h e  po l i cy  of t h e  L e g i s l a t u r e  a s  

l a i d  down i n  t h e  proposed Act. We have e lsewhere  i n  t h i s  

r e p o r t  suggested f o r  cons ide ra t ion  an a l t e r n a t i v e  p lan  under 

which a  Landlord and Tenant Advisory Board could be empowered 

t o  i n s p e c t  a l l e g e d  damage and make a  r e p o r t  which would be 

evidence be fo re  t h e  c o u r t .  We th ink  t h i s  would be b e t t e r  than 

a  c e n t r a l i z e d  i n v e s t i g a t i v e  func t ion  a t t ached  t o  t h e  

a d j u d i c a t i v e  func t ion .  Even i f  t h i s  a l t e r n a t i v e  p lan  were 

n o t  adopted we b e l i e v e  t h e  b e n e f i t s  of t h e  rentalsman a r e  

outweighed by o t h e r  d i sadvantages .  

A rentalsman could a l s o  provide informal  

procedures f o r  a d j u d i c a t i o n .  We th ink  t h a t  it must be 

recognized t h a t  most l and lo rd - t enan t  d i s p u t e s  w i l l  be 

perce ived  a s  being o f  t oo  smal l  economic consequence t o  

j u s t i f y  r e t a i n i n g  lawyers ,  and t h a t  t e n a n t s  and smal l  

l and lo rds  a r e  l i k e l y  t o  be i n h i b i t e d  by formal c o u r t  

procedures .  We t h i n k ,  however, t h a t  t h e  ad jud ica t ion  of 

l and lo rd - t enan t  d i s p u t e s  i s  a  f i e l d  i n  which every e f f o r t  

should be made t o  r e t a i n  t h e  advantages of independent,  

o b j e c t i v e ,  and t r a i n e d  judges ,  whi le  making t h e  c o u r t s  easy  

of access  t o  t h e  people  who a r e  t o  be se rved  by them. We 

b e l i e v e  t h a t  t h e  P r o v i n c i a l  Cour t s ,  which through t h e  Family 

Court  and t h e  Small Claims Court  a r e  a l r eady  used t o  

p rov id ing  informal  summary procedures f o r  unrepresented 

l i t i g a n t s ,  can provide procedures which w i l l  be s u i t a b l e  t o  

t h e  g r e a t  bulk of l and lo rd  and t e n a n t  d i s p u t e s ;  and t h a t  

t h e  Supreme and D i s t r i c t  Courts  should be a v a i l a b l e  f o r  

cases  which r e q u i r e  more formal procedures.  

( d )  Expe r t i s e  

A renta lsman,  being devoted t o  l and lo rd - t enan t  

m a t t e r s ,  would acqu i r e  a  g r e a t e r  knowledge, and,  it might be 



thought ,  a  g r e a t e r  unders tanding,  of  such m a t t e r s .  We t h i n k ,  

however, t h a t  t h e s e  a r e  d i s p u t e s  i n  ma t t e r s  of bus iness  l i k e  

o t h e r  d i s p u t e s ,  and t h a t  they should be ad jud ica t ed  on t h e  

b a s i s  of f a c t s  o b j e c t i v e l y  e s t a b l i s h e d  by evidence and upon 

law as  l a i d  down i n  t h e  proposed Act ,  supplemented where 

necessary  by recorded d e c i s i o n s ;  and w e  do n o t  t h ink  t h a t  

they  should  be  decided w i t h  r e f e r e n c e  t o  p o l i c i e s  l a i d  down 

by an a d m i n i s t r a t i v e  o f f i c i a l  who may w e l l  have o r  develop 

a  b i a s  f o r  o r  a g a i n s t  one s i d e .  The k ind  of e x p e r t i s e  which 

we th ink  d e s i r a b l e  i s  t h a t  of a  judge h igh ly  t r a i n e d  i n  

e v a l u a t i n g  evidence and wi th  a  deep app rec i a t i on  of t h e  n a t u r e  

of t h e  l e g a l  r i g h t s  and remedies involved.  

The cons ide ra t ions  we have o u t l i n e d  l e a d  us t o  

b e l i e v e  t h a t  t h e  a d j u d i c a t i o n  of l and lord- tenant  d i s p u t e s  by 

t h e  c o u r t s  r a t h e r  than by a  rentalsman i s  i n  t h e  p u b l i c  

i n t e r e s t  and i n  t h e  i n t e r e s t  of l and lo rds  and t e n a n t s .  We 

w i l l  accord ing ly  recommend t h a t  t h e  c o u r t s  con t inue  t o  

a d j u d i c a t e  d i s p u t e s  a r i s i n g  under r e s i d e n t i a l  t enanc ie s .  

We w i l l ,  however, make recommendations in tended  t o  a s su re  

t h a t  procedures s u i t a b l e  t o  l and lo rd - t enan t  d i s p u t e s  a r e  

a v a i l a b l e  i n  t h e  c o u r t s .  

( 3 )  J u r i s d i c t i o n  and Procedures of Courts  

( a )  J u r i s d i c t i o n  

Disputes  between r e s i d e n t i a l  l and lo rds  and 

t e n a n t s  u s u a l l y  involve  ma t t e r s  of  smal l  economic consequence, 

and they  u s u a l l y  involve  f a c t u a l  and l e g a l  problems which 

f a l l  w i t h i n  a  comparatively smal l  compass. Those c i rcumstances  

sugges t  t h a t  such d i s p u t e s  should be d e a l t  wi th  through 

summary procedures  which can be followed cheaply and e a s i l y ,  

a s  does t h e  f u r t h e r  circumstance t h a t  a  h igh volume of such 

d i s p u t e s  may be expected i n  urban c e n t r e s .  The d e s i r a b i l i t y  



of summary procedures and of t h e  a v a i l a b i l i t y  of s e r v i c e  

throughout t h e  province sugges t  t h a t  t h e  bulk of such 

d i s p u t e s  should be d e a l t  w i t h  by t h e  P r o v i n c i a l  Court  which 

i s  c h a r a c t e r i z e d  by summary procedures and exper ience  i n  

d e a l i n g  w i t h  unrepresented l i t i g a n t s ,  and which s i t s  

throughout t h e  province.  We w i l l  accordingly recommend 

t h a t  t h e  P r o v i n c i a l  Court have j u r i s d i c t i o n  i n  r e s i d e n t i a l  

l and lo rd - t enan t  d i s p u t e s  o t h e r  than  possess ion ,  though 

on ly  w i t h i n  i t s  usua l  monetary l i m i t a t i o n  and wi thout  t h e  

power t o  g r a n t  e q u i t a b l e  r e l i e f  such a s  an i n j u n c t i o n  o r  

r e l i e f  a g a i n s t  f o r f e i t u r e .  On t h e  o t h e r  hand, we see  no 

reason t o  depr ive  any l i t i g a n t  of access  t o  t h e  Supreme and 

D i s t r i c t  Courts  merely because smal l  c la ims w i l l  r a r e l y  be 

brought  t h e r e .  We w i l l  t h e r e f o r e  recommend t h a t  t h e  e x i s t i n g  

j u r i s d i c t i o n  of t hose  c o u r t s  should n o t  be i n t e r f e r e d  w i t h ,  

and t h a t  bo th ,  a s  w e l l  a s  t h e  P r o v i n c i a l  Court ,  should have 

j u r i s d i c t i o n  over  t h e  new remedies which our  recommendations, 

i f  adopted,  w i l l  c r e a t e .  

We t u r n  now t o  t h e  j u r i s d i c t i o n  t o  make o r d e r s  

f o r  possess ion .  The t r a d i t i o n a l  a s s o c i a t i o n  of possess ion  

p r o c e e d i n ~ s  wi th  t h e  Supreme Court ,  t h e  d e s i r a b i l i t y  of 

avoiding t h e  c o n s t i t u t i o n a l  d i f f i c u l t i e s  which could a r i s e  

from t h e  g ran t ing  of a doub t fu l  power t o  t h e  P r o v i n c i a l  

Court ,  and t h e  a v a i l a b i l i t y  of a summary procedure f o r  

possess ion  i n  t h e  Supreme Cour t ,  sugges t  t h a t ,  i n  g e n e r a l ,  

possess ion  proceedings should be w i t h i n  t h e  j u r i s d i c t i o n  of 

t h a t  c o u r t  a lone ,  and we w i l l  recommend accord ing ly .  There 

i s ,  however, one ca se  i n  which we th ink  t h a t  t h e  P r o v i n c i a l  

Court  should be a b l e  t o  g r a n t  possess ion ,  namely, t h a t  i n  

which an incoming t e n a n t  b r ings  proceedings a g a i n s t  t h e  

l and lo rd  o r  an overholding t e n a n t ,  o r  a g a i n s t  both  of them, 

f o r  damages and possess ion .  The a p p l i c a t i o n  f o r  damages i s  

an a p p r o p r i a t e  one t o  b r i n g  i n  t h e  P r o v i n c i a l  Court and we 

chink tinat a l l  remedies should be a v a i l a b l e  i n  t h a t  c o u r t  i n  

one proceeding.  



I t  i s  n o t  p o s s i b l e  t o  f o r e c a s t  t h e  e x t e n t  of  

t h e  a d d i t i o n a l  c o u r t  bus iness  which w i l l  be genera ted  i f  t h e  

proposed Act i s  adopted,  b u t  it can wi th  some conf idence be 

s a i d  t h a t  it w i l l  be s u b s t a n t i a l .  The most numerous kinds  

of d i s p u t e s  would be c la ims r e l a t i n g  t o  deduc t ions  made from 

s e c u r i t y  d e p o s i t s  f o r  damages (which t h e  c o u r t s  a l r eady  d e a l  

w i th )  and t e n a n t s '  c la ims f o r  abatement of  r e n t  o r  damages 

(which would be new). I f  t h e  L e g i s l a t u r e  should dec ide  

t h a t  t h e  proposed Act should provide s e c u r i t y  of t e n u r e ,  

t e n a n t s '  a p p l i c a t i o n s  t o  s e t  a s i d e  n o t i c e s  of t e rmina t ion  

would a l s o  be numerous. Other k inds  of proceedings  which 

would a r i s e  from our  recommendations a r e  l i k e l y  t o  be much 

l e s s  common. They would inc lude  l a n d l o r d s '  proceedings  f o r  

damages on abandonment of premises ,  l a n d l o r d s '  a p p l i c a t i o n s  

f o r  d i r e c t i o n s  a s  t o  d i s p o s a l  of abandoned goods, and 

t e n a n t s '  a p p l i c a t i o n s  t o  s e t  a s i d e  n o t i c e s  of t e rmina t ion  

of t enanc ie s .  W e  expec t  t h a t  t h e  g r e a t  bulk of t h e s e  kinds  

of proceedings  would be wi th in  P r o v i n c i a l  Court  j u r i s d i c t i o n  

and brought  i n  t h e  P r o v i n c i a l  Court ,  though an occas iona l  

d i s p u t e  involv ing  a  s u b s t a n t i a l  amount of money o r  an 

impor tan t  p o i n t  of p r i n c i p l e  might be taken i n  t h e  Supreme 

Court  o r  D i s t r i c t  Court .  

We th ink  t h a t  a  l a n d l o r d  o r  t e n a n t  who has  a  

c la im wi th in  t h e  j u r i s d i c t i o n  of t h e  P r o v i n c i a l  Court should 

be a b l e  t o  go t o  t h e  n e a r e s t  o f f i c e  of t h a t  Cour t ,  and t h a t  

he should t h e r e  be a b l e  t o  complete a  s imple  form s e t t i n g  o u t  

t h e  n a t u r e  of h i s  c la im and g i v i n g  t h e  d a t e ,  t ime and p l ace  

when it w i l l  be brought  be fo re  t h e  c o u r t ;  and we th ink  a l s o  

t h a t  t h e  c o u r t  should have f a c i l i t i e s  f o r  s e r v i c e  of t h e  

document on t h e  o t h e r  p a r t y .  That procedure would involve  a  

system on which a  number of ma t t e r s  would be r e t u r n a b l e  on a  

p a r t i c u l a r  day;  on t h a t  day t h e  judge would be a b l e  t o  t a k e  

a t  l e a s t  t h e  f i r s t  s t e p  i n  d i spos ing  of t h e  c la im,  and i n  

many cases  he  would be a b l e  t o  d i spose  of it f i n a l l y .  That 



b r i n g s  us t o  two a d d i t i o n a l  requirements .  One i s  t h a t  t h e  

procedures  wouldhave t o  be worked o u t  c a r e f u l l y  and w e  t h ink  

t h a t  Rules of Court  should be prepared f o r  t h e  P r o v i n c i a l  

Court  i n  r e l a t i o n  t o  l a n d l o r d  and t e n a n t  ma t t e r s  which would 

ensure  exped i t i ous  d i s p o s i t i o n  of l and lo rd  and t e n a n t  

d i s p u t e s .  The second i s  t h a t  t h e  c o u r t  would need a d d i t i o n a l  

r e sou rces  t h e  n a t u r e  and e x t e n t  of which would have t o  be 

r e so lved  i n  c o n s u l t a t i o n  wi th  t h e  c o u r t  i t s e l f .  

( b )  Removal t o  Supreme Court  o r  D i s t r i c t  Court  

The k inds  of ma t t e r s  w i th in  t h e  j u r i s d i c t i o n  of 

t h e  P r o v i n c i a l  Court  would g e n e r a l l y  be s u i t e d  t o  summary 

procedures .  However, an occas iona l  ma t t e r  may n o t ;  an 

i s s u e  on t e rmina t ion  of a  tenancy o r  even abatement of r e n t  

may involve  complex de te rmina t ions  of f a c t  which r e q u i r e  t h e  

more formal procedures ,  such a s  examinations f o r  d i scovery  

and product ion of documents, which a r e  a v a i l a b l e  on ly  i n  

t h e  Supreme and D i s t r i c t  Courts  and which we do n o t  sugges t  

should  be made a v a i l a b l e  i n  t h e  o rd ina ry  c i v i l  s i d e  of t h e  

P r o v i n c i a l  Court .  We t h e r e f o r e  t h ink  t h a t  a  judge of  any 

of t h e  t h r e e  c o u r t s  should have power t o  d i r e c t  t h a t  a  

ma t t e r  which could be more convenient ly  t r i e d  i n  t h e  Supreme 

o r  D i s t r i c t  Court  be t r a n s f e r r e d  f o r  f u r t h e r  proceedings.  

( c )  Appeals 

The Small Claims Act provides  f o r  an appeal  

from t h e  P r o v i n c i a l  Court t o  t h e  D i s t r i c t  Court  by way of 

t r i a l  de novo. W e  do n o t  t h ink  it approp r i a t e  t o  p u t  t h e  

p a r t i e s  t o  t h e  e x t r a  expense of a  second t r i a l ,  nor  do w e  s e e  

any reason f o r  i t .  We t h e r e f o r e  recommend t h a t  t h e  appeal  be 

on t h e  r eco rd  and t h a t  t h e  p rov i s ions  of t h e  Criminal  Code 

r e l a t i n g  t o  appea ls  i n  summary convic t ion  ma t t e r s  apply w i t h  

necessary  changes. The usua l  p rov i s ions  f o r  appea ls  from 

t h e  Supreme Court  and D i s t r i c t  Court w i l l  au toma t i ca l ly  apply 



t o  d e c i s i o n s  of t hose  c o u r t s  

( 4 )  C o n s t i t u t i o n a l  Cons idera t ions  

There i s  no reason t o  doubt t h a t  t h e  L e g i s l a t u r e  

has  t h e  c o n s t i t u t i o n a l  power t o  d e a l  w i th  t h e  s u b j e c t  ma t t e r  

of  t h e  proposed Act, bu t  t h e r e  can be some argument a s  t o  

whether it can confer  on t h e  P r o v i n c i a l  Court a l l  t h e  

j u r i s d i c t i o n  t h a t  w e  have recommended. The argument a r i s e s  

under s e c t i o n  9 6  o f  t h e  B r i t i s h  North America Act which 

provides  t h a t  on ly  t h e  Governor General  can appoin t  t h e  

judges of a  s u p e r i o r ,  d i s t r i c t  o r  county c o u r t ,  and which 

has  been j u d i c i a l l y  i n t e r p r e t e d  t o  deny t h e  L e g i s l a t u r e  power 

t o  confer  on a  cou r t  o r  t r i b u n a l  n o t  appointed by t h e  

Governor General  j u r i s d i c t i o n  which "broadly conforms" t o  

t h e  type of j u r i s d i c t i o n  e x e r c i s e d  by t h e  s u p e r i o r ,  d i s t r i c t  

or county c o u r t s :  Labour Re la t ions  Board of Saskatchewan v.  

John E a s t  I r o n  Works Ltd. ,  [I9491 A.C. 134; ~omko  v. Labour 

Re la t ions  Board (Nova S c o t i a )  (1975), 6 9  D.L.R.  (3d) 250 

(S.C.C.).  

We do n o t  t h i n k  t h a t  our  p roposa ls  o f f end  a g a i n s t  

s e c t i o n  96. For one t h i n g ,  t h e  proposed A c t  would provide 

a  system of o b l i g a t i o n s  which a r e  n o t  dependent upon c o n t r a c t  

and would g ive  a  c o u r t  power t o  make de te rmina t ions  a t  odds 

w i th  c o n t r a c t u a l  p rov i s ions :  Toronto v.  York Township, [I9371 

1 D.L.R. 175. The remedies provided a r e  i n  some cases  

s u b s t a n t i a l l y  d i f f e r e n t  from t h e  common law remedies developed 

by and a s s o c i a t e d  exc lus ive ly  w i th  t h e  s u p e r i o r  cou r t s :  

Kowanko v .  Tremblay, [I9201 1 W.W.R.  787. Some of t h e  powers 

con fe r r ed ,  such a s  t h e  power t o  a u t h o r i z e  an abatement of  

r e n t ,  may be c h a r a c t e r i z e d  as c o n s t i t u t i o n a l  elements i n  t h e  

r i g h t s  c r e a t e d  by t h e  l e g i s l a t i o n  and t h e r e f o r e  d i s t i n g u i s h a b l e  

from t h e  powers t y p i c a l  of  s e c t i o n  96 c o u r t s :  A.E.  Dupont v.  

I n g l i s ,  [I9581 S.C.R. 535. Then aga in ,  where t h e  proposed Act 



would con fe r  t h e  power t o  dec ide  whether o r  n o t  t h e r e  has  been 

a  breach of o b l i g a t i o n ,  it would do s o  only  where t h e  

d e c i s i o n  would be i n c i d e n t a l  e i t h e r  t o  a  damage c la im w i t h i n  

t h e  u sua l  monetary j u r i s d i c t i o n  of t h e  P r o v i n c i a l  Court  o r  

t o  t h e  s e t t i n g  a s i d e  of a  n o t i c e  of t e rmina t ion  f o r  s u b s t a n t i a l  

breach under a  new s t a t u t o r y  remedy. F u r t h e r ,  t h e  whole 

system i s  in tended  t o  provide a way of d e a l i n g  w i t h  a  c l a s s  

of  ma t t e r s  which a r e  customari ly  of a minor na tu re  i n  t e r m s  of  

t h e  amount of money o r  p rope r ty  involved,  and which a r e  

t h e r e f o r e  of a n a t u r e  n o t  exc lus ive ly  a s s o c i a t e d  wi th  t h e  

s u p e r i o r  c o u r t s :  Canada Tungsten Mining Corporat ion Limited v .  

Reid, [ I 9 7 4 1  1 W . W . R .  133 (N.W.T.S.C.) . There i s  t h e  f u r t h e r  - 
p o i n t  t h a t  some a s p e c t s  of t h e  l and lo rd  and t e n a n t  r e l a t i o n -  

s h i p ,  i nc lud ing  t h e  g ran t ing  o f  possess ion  i n  some l i m i t e d  

kinds  of c a s e s ,  have h i s t o r i c a l l y  been w i t h i n  t h e  j u r i s d i c t i o n  

of c o u r t s  o t h e r  than  s u p e r i o r ,  d i s t r i c t  o r  county c o u r t s ,  

and t h a t  what we a r e  recommending i s  merely an ex t ens ion  of 

t h e  j u r i s d i c t i o n  of t h e  P r o v i n c i a l  Court  t o  s i m i l a r  matters: 

Reference r e  Adoption Act, 119381 3 D.L.R. 497 (S.C.C.);  

Reference r e  t h e  M a g i s t r a t e ' s  Court  o f  Quebec, 119651 S.C.R. 

772. 

W e  s e e  no reason t o  doubt t h a t  t h e  P r o v i n c i a l  Court ,  

which can g ive  damages i n  o t h e r  ma t t e r s  up t o  a  monetary 

l i m i t  p r e s c r i b e d  by t h e  Small Claims A c t ,  can be empowered 

t o  g ive  damages o r  a l low abatement of r e n t  up t o  t h e  same 

monetary l i m i t  i n  ma t t e r s  a r i s i n g  from r e s i d e n t i a l  t enanc ie s .  

W e  see l i t t l e  reason t o  doubt t h a t  it can be empowered t o  

e x e r c i s e  a  novel  j u r i s d i c t i o n  t o  s e t  a s i d e  n o t i c e s  of  

t e rmina t ion  e i t h e r  i n  connect ion wi th  o u r  p roposa ls  f o r  

t e rmina t ion  f o r  breach of t h e  l a n d l o r d ' s  and t e n a n t ' s  

o b l i g a t i o n s  o r  ( i f  adopted) i n  connection w i t h  a  scheme f o r  

s e c u r i t y  of  t enu re .  

We have n o t  recommended t h a t  t h e  proposed Act confer  

upon t h e  P r o v i n c i a l  Cour t  power t o  grant certain remedies 



which we th ink  a r e  e x c l u s i v e l y  a s s o c i a t e d  w i t h  s u p e r i o r  

c o u r t s .  These a r e  t h e  e q u i t a b l e  remedies such a s  t h e  g r a n t i n g  

of i n j u n c t i o n s ,  t h e  g r a n t i n g  of r e l i e f  a g a i n s t  f o r f e i t u r e ,  

and the  making of o r d e r s  f o r  s p e c i f i c  performance. These 

powers would remain where they  now a r e .  The power t o  s e t  

a s i d e  a  n o t i c e  of t e rmina t ion  given because of s u b s t a n t i a l  

breach of a  tenancy agreement i s  somewhat s i m i l a r  t o  g r a n t i n g  

r e l i e f  a g a i n s t  f o r f e i t u r e ,  b u t  it i s  a  novel  remedy i n  

r e l a t i o n  t o  a  novel  r i g h t  of  t e rmina t ion  and we t h i n k  i s  

t h e r e f o r e  d i f f e r e n t  from r e l i e f  a g a i n s t  f o r f e i t u r e  and 

would n o t  i n f r i n g e  t h e  exc lus ive  j u r i s d i c t i o n  of s u p e r i o r  

c o u r t s .  

( 5 )  - Recommendations Concerning Adjudicat ion of  Disputes  

Recommendation # 2 9  

1 T h a t  e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,  t h e  
Supreme C o u r t ,  t h e  D i s t r i c t  C o u r t ,  and 
t h e  P r o v i n c i a l  Cour t  be  c o u r t s  o f  c o m p e t e n t  
j u r i s d i c t i o n .  

( 2 )  T h a t  n o t w i t h s t a n d i n g  s u b s e c t i o n  ( I ) ,  t h e  
P r o v i n c i a Z  Cour t  n o t  have j u r i s d i c t i o n  

( a )  t o  g i v e  judgment  f o r  d e b t  o r  damages 
under  t h e  proposed A c t  o r  a  t e n a n c y  
agreement  i n  e x c e s s  o f  t h e  amount 
p r e s c r i b e d  by t h e  SmaZZ Cla ims  A c t ,  

f b )  t o  g r a n t  e q u i t a b Z e  r e m e d i e s ,  o r  

( c )  t o  g r a n t  an o r d e r  f o r  p o s s e s s i o n  
e x c e p t  i n  a  c a s e  i n  wh ich  a  t e n a n t  
who has  b e e n  d e n i e d  p o s s e s s i o n  o f  
r e n t e d  p r e m i s e s  a t  t h e  i n c e p t i o n  o f  
t h e  t e n a n c y  b r i n g s  p r o c e e d i n g s  f o r  
damages and p o s s e s s i o n .  

1 3 )  Tha t  p r o c e d u r e s  be  p r o v i d e d  i n  t h e  
P r o v i n c i a l  Cour t  f o r  summary d i s p o s i t i o n  
o f  l a n d l o r d  and t e n a n t  m a t t e r s ,  and t h a t  
t h e  L i e u t e n a n t  Governor  i n  C o u n c i l  have 
power t o  make R u l e s  o f  Cour t  f o r  s u c h  
p r o c e e d i n g s .  



Recommendation #30 

( I )  T h a t  where  i t  appears  i n  an a c t i o n  o r  
p r o c e e d i n g  b r o u g h t  i n  t h e  P r o v i n c i a l  
Cour t  under  t h e  proposed  A c t  o r  a  t e n a n c y  
agreemen t  t h a t  a  q u e s t i o n  r a i s e d  t h e r e i n  
c o u l d  f o r  any r e a s o n  b e  d e a l t  w i t h  more 
c o n v e n i e n t l y  i n  t h e  Supreme Cour t  o r  i n  
t h e  D i s t r i c t  C o u r t ,  t h e  judge o f  t h e  
P r o v i n c i a l  Cour t  o r  a  judge o f  t h e  
Supreme Cour t  o r  t h e  D i s t r i c t  Cour t  
may o r d e r  t h e  a c t i o n  o r  p r o c e e d i n g  t o  
b e  t r a n s f e r r e d  t o  t h e  Supreme Cour t  o r  
t h e  D i s t r i c t  C o u r t .  

(2) The o r d e r  t o  t r a n s f e r  may b e  made by t h e  
c o u r t  o r  judge  o f  h i s  own a c c o r d ,  o r  upon 
t h e  a p p l i c a t i o n  o f  e i t h e r  p a r t y  on n o t i c e  
t o  t h e  o t h e r  p a r t i e s  i n t e r e s t e d ,  and a t  
any s t a g e  o f  t h e  a c t i o n  o r  p r o c e e d i n g .  

( 3 )  When an o r d e r  i s  made u n d e r  s u b s e c t i o n  ( 1 )  

( a )  t h e  a c t i o n  o r  p r o c e e d i n g  s h a l l  t h e r e a f t e r  
proceed  i n  t h e  Supreme C o u r t ,  o r  D i s t r i c t  
C o u r t ,  

f b l  t h e  judges  o f  t h e  Supreme Cour t  o r  
D i s t r i c t  Cour t  and t h e  o f f i c e r s  t h e r e o f  
have t h e  same powers and s h a l l  pe r fo rm  
t h e  same d u t i e s  i n  r e l a t i o n  t h e r e t o  a s  i f  
t h e  a c t i o n  o r  p r o c e e d i n g  had b e e n  
o r i g i n a l l y  i n s t i t u t e d  i n  t h e  Supreme 
Cour t  o r  D i s t r i c t  C o u r t  a s  t h e  c a s e  may b e ,  

( c )  t h e  p l e a d i n g s  and p r o c e e d i n g s  t a k e n  i n  
t h e  c o u r t  from w h i c h  t h e  a c t i o n  o r  
p r o c e e d i n g  was t r a n s f e r r e d  s t a n d  and 
have e f f e c t  n o t w i t h s t a n d i n g  t h e  t r a n s f e r ,  
and 

( d l  s u b j e c t  t o  t h e  r u l e s  o f  c o u r t  and t o  any 
o r d e r  i n  t h a t  b e h a l f  made by  t h e  c o u r t  o r  
j u d g e ,  t h e  c o s t s  o f  t h e  p r o c e e d i n g s  s o  
t a k e n  p r e v i o u s  t o  t h e  t r a n s f e r  s h a l l  be  
paid  and t h e  s o l i c i t o r ' s  c o s t s  t a x e d  
a c c o r d i n g  t o  t h e  s c a l e  o f  c o s t s  i n  t h e  
P r o v i n c i a l  C o u r t .  



( 4 )  Where an o r d e r  t r a n s f e r r i n g  from t h e  
P r o v i n c i a Z  Cour t  t o  t h e  D i s t r i c t  Cour t  
o r  t h e  Supreme Cour t  i s  made a t  t h e  
i n s t a n c e  o f  any o f  t h e  p a r t i e s  t h e r e t o ,  
t h e  judge making t h e  o r d e r  may i n  h i s  
d i s c r e t i o n  make and impose  on t h e  p a r t y  
a p p l y i n g  f o r  t h e  o r d e r  t e r m s  w i t h  
r e g a r d  t o  payment o f  c o s t s ,  o r  
s e c u r i t y  f o r  c o s t s ,  o r  s u c h  o t h e r  t e rms  
a s  he  s e e s  f i t .  

Recommendation #31 

( 1 )  T h a t  t h e r e  be  an a p p e a l  from t h e  P r o v i n c i a Z  
Cour t  t o  t h e  D i s t r i c t  Cour t  i n  a  d i s p u t e  
a r i s i n g  u n d e r  t h e  proposed A c t  o r  a  t e n a n c y  
a g r e e m e n t .  

1 2 )  Tha t  t h e  p r o v i s i o n s  o f  s e c t i o n s  7 4 8  t o  7 6 0  
i n c Z u s i v e  o f  t h e  C r i m i n a t  Code o f  Canada 
and t h e  r u t e s  promutga ted  t h e r e u n d e r  a p p l y  
w i t h  n e c e s s a r y  changes  t o  an appea l  u n d e r  
s u b s e c t i o n  (1). 

2 .  In format ion ,  Advice and Mediation 

The r i g h t s  we have recommended w i l l  be i l l u s o r y  and 

t h e  remedies we have recommended w i l l  be i n e f f e c t i v e  un le s s  

l a n d l o r d s  and t e n a n t s  know about them, s o  t h a t  t h e  nex t  

ques t ion  i s  whether t h e r e  should be a  s e p a r a t e  s e r v i c e  f o r  

t h e  d i ssemina t ion  o f  such in format ion .  Our op in ion  is t h a t  

t h e r e  should.  Our prev ious  recommendation t h a t  would r e q u i r e  

a  t e n a n t  t o  be given a  s t a t emen t  summarizing h i s  r i g h t s  w i l l  

be of  some va lue ,  bu t  it w i l l  n o t  be s u f f i c i e n t  f o r  t e n a n t s  

and w i l l  n o t  h e l p  l and lo rds .  The l e g a l  p ro fe s s ion  i s  t h e  

t r a d i t i o n a l  purveyor of informat ion and advice  on l e g a l  

m a t t e r s ,  b u t  it i s  n o t  organized t o  d e a l  w i th  t h e  g r e a t  

volume of l and lo rd  and t e n a n t  i n q u i r i e s ,  most of which 

involve  ma t t e r s  of smal l  economic consequence. 



W e  b e l i e v e  a l s o  t h a t  a  second s e r v i c e ,  a  mediation 

s e r v i c e ,  i s  d e s i r a b l e .  I t  i s  b e t t e r  t h a t  d i s p u t e s  be 

r e so lved  i n  a  way which i s  accepted by t h e  p a r t i e s  r a t h e r  

than imposed upon them, p a r t i c u l a r l y  i f  t h e  r e l a t i o n s h i p  

i s  a  cont inu ing  one. The mediat ion s e r v i c e  can be conveniently 

and e f f e c t i v e l y  a s s o c i a t e d  wi th  t h e  informat ion s e r v i c e .  

The r i g h t s  and remedies which w e  have recommended w i l l  

a l s o  be i n e f f e c t i v e  un le s s  l and lo rds  and t e n a n t s ,  p a r t i c u l a r l y  

t e n a n t s ,  have easy  access  t o  t h e  c o u r t s .  I n  many cases  t h e  

c o s t  of l e g a l  a s s i s t a n c e  would render  it non-economic t o  t a k e  

a  l and lord- tenant  d i s p u t e  t o  c o u r t ,  and i f  access  t o  t h e  

c o u r t s  i s  n o t  t o  be e f f e c t i v e l y  den ied ,  it i s  t h e r e f o r e  

necessary  t o  des ign  a  system through which a  l and lo rd  o r  

t e n a n t  who wishes t o  do s o  can proceed wi thout  r e t a i n i n g  a  

lawyer. Such a  system r e q u i r e s  a  t h i r d  s e r v i c e ,  t h a t  i s ,  

a  s e r v i c e  which w i l l  g ive  in format ion  a s  t o  procedures and 

which w i l l  a s s i s t  t h e  t e n a n t  i n  completing t h e  document 

which s t a r t s  t h e  proceedings .  

W e  s e e  two a l t e r n a t i v e  ways i n  which t h e  informat ion and 

mediation s e r v i c e s  could be provided.  

(1) Landlord and Tenant Advisory Boards 

Municipal counc i l s  have power under s e c t i o n  2 2  of 

t h e  Landlord and Tenant Act t o  e s t a b l i s h  boards t o  g i v e  

in format ion  and advice  t o  l and lo rds  and t e n a n t s  and t o  

mediate d i s p u t e s .  Such boards e x i s t  i n  Calgary,  Edmonton, 

Red Deer, Le thbr idge ,  Medicine Hat, Banff ,  Hinton and F o r t  

McMurray. The boards themselves c o n s i s t  of v o l u n t e e r s  

w i l l i n g  t o  devote  s u b s t a n t i a l  amounts of  time t o  unpaid 

p u b l i c  s e r v i c e ,  and they have vary ing  amounts of  s t a f f  h e l p ,  

sometimes on a  f u l l - t i m e  b a s i s  and sometimes on a  par t - t ime  

b a s i s .  The boards  a r e  funded e n t i r e l y  from municipal  funds ,  

and t h e r e  i s  a  cons ide rab le  v a r i a t i o n  i n  t h e  importance which 



t h e  va r ious  municipal  bodies  a t t a c h  t o  t h e  boards .  

The boards prov ide  informat ion and mediation 

s e r v i c e s .  Through t h e i r  s t a f f s ,  they answer q u e s t i o n s  from 

l a n d l o r d s  and t e n a n t s  a s  t o  t h e i r  r e s p e c t i v e  l e g a l  r i g h t s  

and remedies. I f  both  p a r t i e s  a r e  w i l l i n g ,  t h e  boards hold  

mediat ion hear ings  and g i v e  t h e  p a r t i e s  a  d e c i s i o n  a s  t o  

what should be d o n e , w h i c h t h e  p a r t i e s  o f t e n  accep t ,  b u t  which 
does n o t  b ind them. The boards handle a  g r e a t  volume of 

work, p a r t i c u l a r l y  i n  t h e  l a r g e r  urban c e n t r e s .  

( 2 )  P r o v i n c i a l  Government Agency 

An a l t e r n a t i v e  t o  t h e  p r e s e n t  system would be t o  

provide t h e  in format ion ,  adv ice  and mediation s e r v i c e  

through a  p r o v i n c i a l  government agency, probably through a  

s t a f f  a t t a c h e d  t o  t h e  P r o v i n c i a l  Courts .  I n  some p l aces  

t h e  volume of work would be s u f f i c i e n t  t o  j u s t i f y  s t a f f  

devoted e n t i r e l y  t o  l and lo rd  and t e n a n t  m a t t e r s .  I n  

o t h e r  p l a c e s  it would n o t ,  and such m a t t e r s  would be 

t h e  r e s p o n s i b i l i t y  of  t h e  P r o v i n c i a l  Court suppor t  s t a f f ,  

who would r e q u i r e  t r a i n i n g  t o  enable  them t o  d i scharge  

t h e s e  r e s p o n s i b i l i t i e s .  A c e n t r a l  o f f i c e  would be 

necessary i n  o r d e r  t o  provide supe rv i s ion  of t h e  advisory  

and mediat ion func t ion  i n  t h e  P r o v i n c i a l  Court  o f f i c e s  s o  

t h a t  accu ra t e  informat ion would be given and c o n s i s t e n t  

p o l i c i e s  followed. I t  could a l s o ,  i f  d e s i r a b l e ,  provide a  

s e r v i c e  by te lephone and l e t t e r  f o r  answering ques t ions  

a r i s i n g  o u t s i d e  of c e n t r e s  i n  which t h e  P r o v i n c i a l  Court  

has  an o f f i c e .  A s  t h e  s e r v i c e  would be provided by c o u r t  

o f f i c i a l s  it would presumably be placed under t h e  j u r i s d i c t i o n  

of t h e  o f f i c i a l  i n  t h e  Attorney Gene ra l ' s  Department 

r e spons ib l e  f o r  P r o v i n c i a l  Court s e r v i c e s .  



( 3 )  Recommendations a s  t o  Informat ion and Mediation 
Funct ions  

The Landlord and Tenant Advisory Boards have t h e  

s t r e n g t h s  which a r i s e  from t h e  l o c a l  management of l o c a l  

a f f a i r s ,  and from t h e  d i r e c t i o n  of those  a f f a i r s  by people  

who a r e  h i g h l y  motivated towards g iv ing  s e r v i c e  t o  t h e i r  

f e l l ow c i t i z e n s .  They have t h e  f u r t h e r  advantage t h a t  they 

and t h e i r  s t a f f s  have acqui red  a cons ide rab le  amount of 

expe r i ence  i n  d e a l i n g  wi th  l and lo rd  and t e n a n t  problems. 

The disadvantages  of t h e  boards a l s o  a r i s e  from t h e i r  l o c a l  

c h a r a c t e r .  One disadvantage i s  t h a t  t h e  suppor t  which they  

r e c e i v e  from t h e i r  municipal  counc i l s  v a r i e s  from p lace  t o  

p l a c e  and t ime t o  t ime.  Not a l l  urban m u n i c i p a l i t i e s  a r e  

s u f f i c i e n t l y  i n t e r e s t e d  even t o  e s t a b l i s h  a board and no 

municipal  d i s t r i c t  o r  county has  done s o ;  whi le  t h a t  

c i rcumstance may r e f l e c t  a  l ack  of perce ived  need i n  a r e a s  

i n  which boards have n o t  been e s t a b l i s h e d ,  it does mean it 

is u n l i k e l y  t h a t  s e r v i c e  can be provided by such boards 

throughout  t h e  province.  I t  may be t h a t  t h e  province could 

h e l p  t o  make up t h e s e  d e f i c i e n c i e s  by making g r a n t s  

a v a i l a b l e  t o  m u n i c i p a l i t i e s  f o r  t h e  purpose of e s t a b l i s h i n g  

boards and w e  w i l l  recommend t h a t  it do s o ,  b u t  a tendency 

towards undue dependence on p r o v i n c i a l  funding involves  t h e  

r i s k  of a tendency towards p r o v i n c i a l  c o n t r o l  and towards 

t h e  l o s s  o f  t h e  b e n e f i t s  of l o c a l  c o n t r o l .  Another d i s -  

advantage of t h e  boards is t h a t ,  being s e p a r a t e  l o c a l  bod ie s ,  

they a r e  l i k e l y  t o  have s e p a r a t e  l o c a l  views a s  t o  t h e  

c o r r e c t  in format ion  t o  be given o u t  and t h e  c o r r e c t  p o l i c i e s  

t o  be fol lowed,  though it should a l s o  be noted t h a t  t h e  

e x i s t i n g  boards a r e  conscious of t h i s  weakness and a r e  

meeting r e g u l a r l y  t o  d i s c u s s  t h e i r  common problems. 

A s e r v i c e  provided by t h e  p r o v i n c i a l  government 

through t h e  P r o v i n c i a l  Court  o f f i c e s  would n o t  have t h e  



s t r e n g t h s  of t h e  Landlord and Tenant Advisory Boards. On 

t h e  o t h e r  hand, once e s t a b l i s h e d  it might be expected t o  

r e t a i n  i t s  p o s i t i o n  i n  t h e  budget  and t o  have g r e a t e r  

c o n t i n u i t y .  F u r t h e r ,  it could be c o n t r o l l e d  s o  t h a t  

c o n s i s t e n t  informat ion would be given and c o n s i s t e n t  p o l i c i e s  

fol lowed,  and wi th  t h e  e s t ab l i shmen t  of t he  c e n t r a l  o f f i c e  

t h e  s e r v i c e  would be a b l e  t o  provide some h e l p  throughout 

t h e  province.  

We a r e  r e l u c t a n t  t o  sugges t  t h e  d i smant l ing  of 

i n s t i t u t i o n s  which have been c r e a t e d  t o  s a t i s f y  a  s p e c i f i c  

need,  and which appear  t o  us t o  be s a t i s f y i n g  it e f f e c t i v e l y ,  

a t  low c o s t ,  and wi thout  t h e  a s s i s t a n c e  of a  s u b s t a n t i a l  

bureaucracy.  F u r t h e r ,  d e s p i t e  t h e  weaknesses a r i s i n g  from 

t h e  l o c a l  n a t u r e  of t h e  boards ,  we s e e  no reason t o  t h i n k  

t h a t  l and lo rds  and t e n a n t s  would on t h e  whole be se rved  more 

e f f e c t i v e l y  by p r o v i n c i a l  c i v i l  s e r v a n t s  under more 

c e n t r a l i z e d  c o n t r o l .  So f a r  a s  t h e  mediation s e r v i c e  i s  

concerned,  it seems t o  us l i k e l y  t h a t  l and lo rds  and t e n a n t s  

w i l l  be more l i k e l y  t o  appear be fo re  a  group of l o c a l  

c i t i z e n s  and accep t  t h e i r  common sense  approach t o  t h e  

s o l u t i o n  of a problem than they w i l l  be t o  accep t  t h e  h e l p  

of a  c i v i l  s e r v a n t  i n  a  c o u r t  o f f i c e .  We t h e r e f o r e  recommend 

t h a t  t h e  proposed Act cont inue  t o  make p rov i s ion  f o r  

Landlord and Tenant Advisory Boards, and t h a t  municipal  

counc i l s  be encouraged t o  mainta in  and t o  e s t a b l i s h  such 

boards .  

We have some recommendations which we t h i n k ,  i f  

adopted,  would mainta in  and improve the  l e v e l  of s e r v i c e  

given by t h e  boards .  They a r e  c o n s i s t e n t  w i th  recommendations 

made by t h e  e x i s t i n g  boards .  

The f i r s t  i s  t h a t  t h e  p r o v i n c i a l  government make some 

funding a v a i l a b l e  t o  municipal  bodies  which e s t a b l i s h  Land- 

l o r d  and Tenant Advisory Boards, s u b j e c t  on ly  t o  t h e  condi t ion  



t h a t  t h e  money be used f o r  t h e  purposes of a  board.  Such 

funding i f  made a v a i l a b l e  on a  cont inu ing  b a s i s  would, we 

t h i n k ,  encourage municipal  bodies  t o  e s t a b l i s h  such boards 

and provide  f a c i l i t i e s  f o r  them; and, because board members 

s e r v e  wi thout  remuneration and municipal  governments can 

o f t e n  f u r n i s h  s t a f f  and o f f i c e  f a c i l i t i e s  economically,  we 

th ink  t h a t  such funding would r e s u l t  i n  t h e  p rov i s ion  of 

s u b s t a n t i a l  s e r v i c e  a t  comparatively l i t t l e  c o s t .  The 

government could supplement t h e  funding by a l lowing t h e  

boards t h e  use  o f  t h e  government's "RITE" te lephone system 

and by making government p r i n t i n g  s e r v i c e s  a v a i l a b l e .  

Our second recommendation i s  t h a t  t h e  government, 

through t h e  Department of Consumer and Corporate  A f f a i r s ,  

provide h e l p  and a s s i s t a n c e  t o  t h e  boards.  That  he lp  could 

inc lude  t h e  making of recommendations a s  t o  p o l i c i e s  t o  

be  followed by t h e  boards ,  t h e  g iv ing  of i n t e r p r e t a t i o n s  of 

t h e  l e g a l  p o i n t s  which a r i s e  i n  t h e  course of t h e  work of 

t h e  boards ,  and h e l p  i n  p repa r ing  and p r i n t i n g  s t anda rd  forms 

f o r  use  by t h e  boards .  I f  t h a t  s o r t  of s e r v i c e  were provided 

by a  des igna ted  o f f i c i a l  of  t h e  Department, and i f  a l l  ma t t e r s  

a f f e c t i n g  t h e  boards  were worked o u t  i n  c l o s e  and cont inuous 

c o n s u l t a t i o n  wi th  them, we t h i n k  t h a t  t h e  s e r v i c e  would have 

a  very  cons ide rab le  e f f e c t  i n  promoting t h e  uniform 

a p p l i c a t i o n  of app rop r i a t e  p o l i c i e s  by a l l  t h e  boards i n  t h e  

prov ince ,  wi thout  r e s t r i c t i n g  t h e i r  independence. 

We have considered whether t o  recommend t h a t  a  

c e n t r a l  p r o v i n c i a l  o f f i c e  be e s t a b l i s h e d  wi th  t h e  s p e c i f i c  

du ty  of answering q u e s t i o n s  from p a r t s  of t h e  province which 

l ack  a  Landlord and Tenant Advisory Board. We have come t o  

t h e  conc lus ion ,  however, t h a t  we should n o t  make such a  

recommendation. We th ink  t h a t  t h e  d e c i s i o n  a s  t o  whether o r  

n o t  t h e r e  i s  a  s u f f i c i e n t  problem of l and lord- tenant  r e l a t i o n s  

t o  r e q u i r e  a  s p e c i a l  s e r v i c e  i s  b e s t  made l o c a l l y .  W e  t h ink  



a l s o  t h a t  a  s p e c i a l  o f f i c e  s e t  up f o r  t h a t  purpose would t end  

t o  e x e r t  p r e s su re  f o r  expansion of i t s  func t ion  i n t o  a r e a s  

se rved  by Landlord and Tenant Advisory Boards, and t h a t  a  

municipal  c o u n c i l  might w e l l  be persuaded by cons ide ra t ions  

of c o s t  t o  d i smant le  a  board i f  an a l t e r n a t i v e  agency e x i s t e d .  

We t h e r e f o r e  do n o t  t h ink  t h a t  a  s p e c i a l  s e r v i c e  should be 

e s t a b l i s h e d  except  t h e  one we have proposed f o r  t h e  a s s i s t a n c e  

o f  t h e  boards.  

Recommendation #32  

( 1 )  T h a t  s e c t i o n  2 2  o f  t h e  L a n d l o r d  and T e n a n t  
A c t  p r o v i d i n g  f o r  L a n d l o r d  and T e n a n t  A d v i s o r y  
Boards  b e  c o n t i n u e d  i n  t h e  p r o p o s e d  A c t ,  and 
t h a t  t h e  m a i n t e n a n c e  and  e s t a b z i s h m e n t  o f  
s u c h  b o a r d s  b e  e n c o u r a g e d .  

( 2 )  T h a t  an o f f i c i a l  o f  t h e  D e p a r t m e n t  o f  
Consumer and C o r p o r a t e  A f f a i r s  b e  d e s i g n a t e d  
t o  a d v i s e  and a s s i s t  t h e  L a n d l o r d  and T e n a n t  
A d v i s o r y  Boards  a n d  t o  promote  t h e  a d o p t i o n  
b y  t h e m  o f  u n i f o r m  p o Z i c i e s ,  h a v i n g  due  r e g a r d  
t o  d i f f e r e n c e s  i n  ZocaZ c o n d i t i o n s .  

( 3 1  T h a t  t h e  p r o v i n c e  make f u n d i n g  a v a i l a b Z e  t o  
m u n i c i p a l  b o d i e s  who e s t a b l i s h  and  m a i n t a i n  
LandZord  and T e n a n t  A d v i s o r y  B o a r d s .  

( 4 )  T h a t  o f f i c i a Z s  on t h e  s t a f f  o f  t h e  P r o v i n c i a Z  
C o u r t s  b e  g i v e n  t r a i n i n g  i n  a s s i s t i n g  l a n d l o r d s  
and t e n a n t s  i n  foZZowing p r o c e d u r e s  i n v o l v e d  
i n  p r o s e c u t i o n  and  d e f e n c e  o f  c l a i m s  u n d e r  
t h e  p r o p o s e d  L a n d l o r d  and T e n a n t  A c t .  
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SERVICE AND DELIVERY O F  NOTICES AND DOCUMENTS 

The proposed Act r e q u i r e s  s e r v i c e  o r  d e l i v e r y  of va r ious  

n o t i c e s  and documents. I t  should provide how s e r v i c e  o r  

d e l i v e r y  i s  t o  be e f f e c t e d ,  and where a p p r o p r i a t e ,  e s t a b l i s h  

uniform r u l e s .  We w i l l  now make recommendations accordingly.  

Sec t ion  5 of t h e  Landlord and Tenant Act r e g u l a t e s  

t h e  g i v i n g  of one impor tan t  k ind of n o t i c e ,  t h a t  of  termina- 

t i o n  of a  p e r i o d i c  tenancy. W e  b e l i e v e  t h a t ,  i n s o f a r  a s  

p r a c t i c a l ,  t h e  n o t i c e  p rov i s ions  should be t h e  same f o r  bo th  

l and lo rd  and t enan t .  However, s e c t i o n  5 now c o n t a i n s  n o t i c e  

procedures  which a r e  d i f f e r e n t  a s  between l and lo rd  and 

t e n a n t .  A t e n a n t  m a y  g i v e  n o t i c e  t o  t h e  l and lo rd  e i t h e r  

pe r sona l ly  o r  by o rd ina ry  mail .  A l and lo rd  must g i v e  n o t i c e  

t o  t h e  t e n a n t  pe r sona l ly ,  un l e s s  t h e  t e n a n t  i s  absen t  from 

t h e  premises o r  i s  evading s e r v i c e .  Under t h e s e  c i rcumstances ,  

t h e  l and lo rd  may g i v e  t h e  n o t i c e  t o  any a d u l t  person who 

appa ren t ly  r e s i d e s  w i th  t h e  t e n a n t ,  o r  p o s t  t h e  n o t i c e  i n  a  

conspicuous p l a c e  upon some p a r t  of  t h e  premises,  o r  send 

t h e  n o t i c e  by r e g i s t e r e d  mai l .  

Persona l  d e l i v e r y  i s  t h e  customary method of g i v i n g  

n o t i c e ,  and i s  now a v a i l a b l e  t o  bo th  p a r t i e s .  W e  t h i n k  t h i s  

is sound. But w e  b e l i e v e  t h a t  t h e  reasons  which suppor t  

t h e  t e n a n t s  o p t i o n  t o  g i v e  n o t i c e  by mai l  apply wi th  equa l  

v a l i d i t y  t o  t h e  land lord .  Suppose t h e  l and lo rd  r e n t s  h i s  

home i n  Calgary t o  t h e  t enan t  and then  moves t o  Edmonton. 

I t  makes l i t t l e  sense  t o  r e q u i r e  e i t h e r  p a r t y  t o  under take 

a  t r i p  t o  d e l i v e r  a  n o t i c e  pe r sona l ly .  We b e l i e v e  t h e  mai l  

op t ion  should be a v a i l a b l e  t o  both  p a r t i e s .  But should 

r e g i s t e r e d  mai l  be r equ i r ed?  Regis te red  mai l  emphasizes t h e  

importance of t h e  a c t ,  it i n c r e a s e s  t h e  r e l i a b i l i t y  of  a c t u a l  

d e l i v e r y ,  and it provides  a  method of s ecu r ing  a  r e c e i p t  f o r  



d e l i v e r y .  For these reasons ,  t h e  proposed Act w i l l  r e q u i r e  

r e g i s t e r e d  r a t h e r  than o rd ina ry  m a i l .  Where t h e  t e n a n t  

cannot  be given n o t i c e  pe r sona l ly ,  because he  i s  absen t  from 

the  premises o r  evading s e r v i c e ,  t h e  p r e s e n t  a l t e r n a t i v e s ;  

( d e l i v e r y  t o  any a d u l t  person appa ren t ly  r e s i d i n g  wi th  t h e  

t e n a n t  and pos t ing  on t h e  premises)  should be a v a i l a b l e  t o  

t h e  l and lo rd ,  whether o r  n o t  he a l s o  sends  n o t i c e  by 

r e g i s t e r e d  mai l .  These p rov i s ions  should apply t o  t h e  

s e r v i c e  o r  d e l i v e r y  of a l l  n o t i c e s  and documents under t h e  

proposed Act, un l e s s  they a r e  f o r  some reason inapprop r i a t e .  

Sec t ion  5 t r e a t s  t h e  r e n t e d  premises a s  t h e  t e n a n t ' s  

add res s  f o r  s e r v i c e ,  and t h e  address  where t h e  r e n t  i s  

payable  a s  t h e  l a n d l o r d ' s  address  f o r  s e r v i c e .  Those 

addresses  w i l l  u s u a l l y  be s a t i s f a c t o r y ,  b u t  p rov i s ion  should 

be made f o r  s i t u a t i o n s  i n  which they w i l l  not .  W e  the re -  

f o r e  recommend t h a t  both p a r t i e s  be al lowed t o  g i v e  a  

d i f f e r e n t  address  from time t o  t i m e  s o  t h a t  they may be 

a b l e  t o  ensu re  t h a t  n o t i c e s  and documents go t o  a  convenient  

address .  

We have provided f o r  one except ion  i n  our  e a r l i e r  

recommendations, namely, t h a t  t h e  l and lo rd  may send a  copy 

of a  tenancy agreement t o  t h e  t e n a n t  by o rd ina ry  mai l .  The 

on ly  o t h e r  except ion  which w e  t h ink  should be made i s  f o r  

c o u r t  documents, which should be  se rved  i n  accordance wi th  

c o u r t  r u l e s  and p r a c t i c e .  

Recommendation #33  

(1) T h a t  e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,  a  n o t i c e  
o r  document  b e  s e r v e d  o r  d e l i v e r e d  p e r s o n a l l y  
o r  b y  r e g i s t e r e d  m a i l .  

( 2 1  T h a t  f o r  s e r v i c e  o r  d e l i v e r y  b y  r e g i s t e r e d  m a i l  

( a )  a  t e n a n t ' s  a d d r e s s  i s  t h e  a d d r e s s  o f  
t h e  r e n t e d  p r e m i s e s ,  and  



( b )  a  l a n d l o r d ' s  a d d r e s s  i s  t h e  a d d r e s s  
where  r e n t  i s  p a y a b l e .  

( 3 )  T h a t  a  l a n d l o r d  o r  a  t e n a n t  may from t i m e  t o  
t i m e  change h i s  a d d r e s s  f o r  s e r v i c e  o r  
d e l i v e r y  by w r i t t e n  n o t i c e  s e r v e d  upon t h e  
o t h e r  p a r t y .  

(4) T h a t  i f  a  n o t i c e  o r  document c a n n o t  be s e r v e d  
o r  d e l i v e r e d  p e r s o n a l l y  by r e a s o n  o f  t h e  
t e n a n t ' s  a b s e n c e  from t h e  p r e m i s e s ,  o r  by 
r e a s o n  o f  h i s  e v a d i n g  s e r v i c e ,  s e r v i c e  o r  
d e l i v e r y  may be e f f e c t e d  

( a )  upon any a d u l t  p e r s o n  who a p p a r e n t l y  
r e s i d e s  w i t h  t h e  t e n a n t ,  o r  

( b l  by p o s t i n g  i t  i n  a  c o n s p i c u o u s  p l a c e  
upon some p a r t  o f  t h e  p r e m i s e s .  

( 5 )  T h a t  t h i s  recommendat ion  n o t  a p p l y  t o  s e r v i c e  
governed  by  t h e  r u l e s  o r  p r a c t i s e  o f  a  c o u r t .  



X I  

CONTRACTING OUT 

A t  pages 7-8 of t h i s  r e p o r t  w e  r e f e r r e d  t o  a  d i s -  

t i n c t i o n  between two types  o f  problems i n  l and lo rd - t enan t  

law. The f i r s t  ca tegory  inc ludes  problems which a r i s e  from 

t h e  a p p l i c a t i o n  t o  r e s i d e n t i a l  t enanc ies  o f  o b s o l e t e  l e g a l  

theory  based on no t ions  of p roper ty  law. W e  s a i d  t h a t  w e  

thought t h a t  those  problems could be so lved  r e l a t i v e l y  

e a s i l y  by g iv ing  much g r e a t e r  r ecogn i t i on  t o  t h e  cont rac-  

t u a l  element i n  t h e  land lord- tenant  r e l a t i o n s h i p ,  s o  t h a t  

most of t h e  r i g h t s  and remedies of  c o n t r a c t  law would be 

a v a i l a b l e .  That s o l u t i o n  would, however, do l i t t l e  o r  

no th ing  t o  a l l e v i a t e  t h e  second ca tegory  o f  problems, t hose  

a r i s i n g  from t h e  a b i l i t y  of l and lo rds  a s  a  c l a s s  t o  use  

tenancy agreements t o  impose t e r m s  favourab le  t o  themselves. 

We recommended t h a t  those  problems be d e a l t  w i th  by a  

s t a t u t e  which would impose o b l i g a t i o n s  on t h e  l and lo rd  and 

on t h e  t e n a n t ,  and p r e s c r i b e  remedies f o r  t h e i r  breach.  W e  

now recommend t h a t  t h e  proposed A c t  apply  no twi ths tanding  

an agreement of t h e  p a r t i e s  t o  t h e  c o n t r a r y  un le s s  such 

agreements a r e  au tho r i zed  by t h e  proposed A c t .  Otherwise, 

i t  i s  q u i t e  l i k e l y  t h a t  t h e  proposed Act would be rendered 

nugatory by c l a u s e s  i n  s t anda rd  form tenancy agreements 

under which t e n a n t s  would g i v e  up t h e  p r o t e c t i o n  provided 

i n  t h e  proposed Act. W e  t h i n k  t h i s  recommendation would 

tend  t o  s i m p l i f y  tenancy agreements, a s  t h e r e  would be 

l i t t l e  p o i n t  i n  p repa r ing  agreements wi th  long and complex 

p r o v i s i o n s  cover ing ma t t e r s  governed by t h e  proposed Act. 

Recommendation #34 

T h a t  e x c e p t  a s  o t h e r w i s e  p r o v i d e d ,  t h e  p r o p o s e d  
A c t  a p p l y  n o t w i t h s t a n d i n g  a n  a g r e e m e n t  t o  t h e  
c o n t r a r y .  



X I 1  

TRANSITIONAL PROVISIONS 

The n e x t  ques t ion  i s  whether o r  n o t  t h e  proposed Act 

should apply t o  t enanc ie s  which a r e  i n  e x i s t e n c e  when it 

comes i n t o  f o r c e .  On t h e  one hand, i f  t h e  proposed Act is 

enac ted  it w i l l  be because it i s  thought  t o  be b e n e f i c i a l ,  

and i f  t h a t  i s  t r u e  i t s  p r o t e c t i o n  should be made a v a i l a b l e  

a s  soon a s  p o s s i b l e .  On t h e  o t h e r  hand, it would be u n f a i r  

t o  impose upon a  l and lo rd  o r  a  t e n a n t  a  s u b s t a n t i a l  change 

i n  o b l i g a t i o n s  i f  they have agreed upon a  r e n t  based upon 

a  d i f f e r e n t  se t  of o b l i g a t i o n s  a p p l i c a b l e  be fo re  t h e  

e f f e c t i v e  d a t e  of t h e  Act. 

We t h i n k  t h a t  it is necessary  t o  d e a l  d i f f e r e n t l y  w i th  

t h r e e  kinds  of r e s i d e n t i a l  t enanc ie s .  W e  expec t  t h a t ,  i n  

view of t h e  impor tan t  changes inc luded  i n  t h e  proposed Act,  

t h e  L e g i s l a t u r e  w i l l  postpone i t s  coming i n t o  f o r c e  f o r  

some t ime i n  o r d e r  t o  g i v e  l and lo rds  and t e n a n t s  a  chance 

t o  become f a m i l i a r  w i th  it and p repa re  t o  conform t o  i t .  

I f  t h a t  i s  done, we th ink  t h a t  t h e  proposed Act should be 

a p p l i c a b l e  t o  weekly and monthly t e n a n c i e s ,  a s  soon a s  it 

becomes e f f e c t i v e ,  f o r  t h e  p a r t i e s  would have had s u f f i c i e n t  

t i m e  t o  make new tenancy agreements r e f l e c t i n g  t h e  new 

o b l i g a t i o n s  and remedies.  Yearly t e n a n c i e s ,  of  which t h e r e  

a r e  probably few, can only be te rmina ted  u n i l a t e r a l l y  upon 

an anniversary  d a t e ,  and we th ink  t h a t  t h e  a p p l i c a t i o n  of 

t h e  proposed Act t o  such t enanc ie s  should be postponed f o r  

one yea r  a f t e r  it comes i n t o  f o r c e .  We do no t  t h ink  t h a t  

t h e  proposed Act should  apply t o  t enanc ie s  f o r  a  f i x e d  term 

e x i s t i n g  when it comes i n t o  f o r c e ,  because t h i s  would change 

t h e  o b l i g a t i o n s  of t h e  p a r t i e s  wi thout  g iv ing  them a  chance 

t o  p r o t e c t  t h e i r  p o s i t i o n s .  R e s i d e n t i a l  t enanc ie s  a r e  n o t  

cus tomar i ly  made f o r  long f i x e d  terms,  and we do n o t  t h ink  t h a t  

except ing  e x i s t i n g  f i x e d  term t enanc ie s  would c r e a t e  s e r i o u s  

problems; we would n o t  expec t  t o  f i n d  l and lo rds  i n s i s t i n g  



on tenancies for long fixed terms in order to evade the 

proposed Act. 

Recommendation #35 

T h a t  t h e  proposed A c t  

( 1 )  a p p l y  t o  

( a )  any t e n a n c y  agreement  made a f t e r  i t s  
commencement, 

( b )  a w e e k l y  o r  mon th l y  t e n a n c y  agreemen t  
made b e f o r e  i t s  commencement, and 

( c )  a y e a r l y  t e n a n c y  agreemen t  made b e f o r e  
i t s  commencement, from and a f t e r  t h e  
f i r s t  a n n i v e r s a r y  o f  i t s  commencement. 

( 2 )  n o t  a p p l y  t o  a t e n a n c y  agreement  f o r  a 
f i x e d  t e r m  made b e f o r e  i t s  commencement, b u t  
a p p l y  t o  a renewaZ o f  s u c h  a t e n a n c y  agreement  
made a f t e r  i t s  commencement. 



X I 1 1  

SECURITY OF TENURE 

1. I s s u e  

E i t h e r  t he  l and lo rd  o r  t h e  t e n a n t  may t e rmina t e  a  

p e r i o d i c  tenancy by proper  n o t i c e ,  o r  may r e f u s e  t o  renew 

a  f ixed-term tenancy. H e  may do s o  f o r  good reason o r  f o r  

no reason,  and he need n o t  g i v e  an explana t ion .  

Should t h e  law be changed s o  t h a t  a  t e n a n t  who pays h i s  

r e n t  and performs h i s  o t h e r  o b l i g a t i o n s  would be  e n t i t l e d  t o  

remain i n d e f i n i t e l y  i n  t h e  r e n t e d  premises un le s s  t h e  land- 

l o r d  withdraws t h e  premises from t h e  r e n t a l  market? That  i s  

t o  say ,  should t h e  law confer  upon t h e  t e n a n t  what is c a l l e d  

" s e c u r i t y  of  t enure"?  

That is a  c o n t r o v e r s i a l  ques t ion .  I t  becomes more 

c o n t r o v e r s i a l  a s  t h e  apartment vacancy r a t e  i n  a  community 

d e c l i n e s  t o  a  p o i n t  a t  which i t  i s  d i f f i c u l t  f o r  an e v i c t e d  

t e n a n t  t o  f i n d  o t h e r  premises t o  r e n t .  

2 .  I n s t i t u t e ' s  D i spos i t i on  of t h e  Ques t ion  of S e c u r i t y  o f  
Tenure 

W e  c o n s t a n t l y  have i n  our  minds t h e  ques t ion  a s  t o  how 

f a r  a  body c o n s t i t u t e d  a s  t h i s  I n s t i t u t e  i s  c o n s t i t u t e d  

should go i n  making recommendations f o r  change i n  a r e a s  of 

law i n  which t h e r e  i s  no observable  s o c i a l  consensus about  

important  s o c i a l  va lues ,  o r  i n  which t h e r e  a r e  f a c t o r s  which 

our  r e sea rch  and c o n s u l t a t i o n  cannot f u l l y  eva lua t e .  Where 

t h e  pa th  has seemed f a i r l y  c l e a r  we have recommended s i g -  

n i f i c a n t  depa r tu re s  from e x i s t i n g  l e g a l  p r i n c i p l e s ;  where it 

has  n o t  we have t r i e d  i n  our  r e p o r t s  t o  provide t h e  

L e g i s l a t u r e  wi th  t h e  background m a t e r i a l  t o  enable  i t  t o  
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make a s  f u l l y  informed a  choice  a s  p o s s i b l e .  For t h e  

reasons  given a t  page 2 w e  have decided t o  fo l low t h e  l a t t e r  

course ,  and we w i l l  accord ing ly  d e s c r i b e  a  p l an  f o r  s e c u r i t y  

o f  t enu re  and provide  d r a f t  l e g i s l a t i o n  b u t  w i l l  n o t  make a  

recommendation f o r  o r  a g a i n s t  i t s  adoption.  

3. Arguments For and Agains t  S e c u r i t y  o f  Tenure 

The b a s i c  argument f o r  s e c u r i t y  o f  t enu re  i s  s t a t e d  

a s  fo l lows  by t h e  B r i t i s h  Columbia Law Reform Commission 

a t  page 62 of  i t s  Report  on Landlord and Tenant Re la t ionsh ips :  

R e s i d e n t i a l  Tenancies, 1973: " a  s ecu re  home i s  a  fundamental 

need of a l l  f a m i l i e s  and i n d i v i d u a l s ;  where te rmina t ion  o f  a  

tenancy can take  p l a c e  w i th in  a  s h o r t  p e r i o d  o f  t i m e ,  and 

j u s t i f i c a t i o n  i s  n o t  r e q u i r e d ,  t h a t  need is n o t  f u l f i l l e d " ;  

i n  o t h e r  words, a  f e e l i n g  of i n s e c u r i t y  about o n e ' s  home, 

and a  f e a r  o f  a r b i t r a r y  e v i c t i o n  from it, mean t h a t  a  

fundamental need is n o t  f u l f i l l e d .  A s  a g a i n s t  t h a t ,  land- 

l o r d s  say  t h a t  t h e  p r o f i t  motive a l r e a d y  p r o t e c t s  t h e  good 

t enan t :  a  l and lo rd ,  a s  a  businessman who wishes t o  make a  

p r o f i t ,  w i l l  n o t  e v i c t  a  t e n a n t  who pays h i s  r e n t  and 

performs h i s  o b l i g a t i o n s .  They say  t h a t  s e c u r i t y  of  t enu re  

w i l l  t h e r e f o r e  p r o t e c t  only  t h e  bad t enan t  who does no t  pay 

h i s  r e n t  and perform h i s  o b l i g a t i o n s .  

Landlords argue t h a t  t h e  r e n t e d  premises a r e  t h e  

p rope r ty  of t h e  l a n d l o r d  and t h a t  he  should have t h e  usua l  

r i g h t  of a  p rope r ty  owner t o  dec ide  who should be e n t i t l e d  

t o  l i v e  i n  h i s  p roper ty .  Fu r the r ,  t h e  l and lo rd  is t h e  one 

who i s  a t  r i s k  i f  t h e  proper ty  i s  n o t  p rope r ly  ca red  f o r ;  

h i s  c a p i t a l  t i e d  up i n  it w i l l  be l o s t  i f  t h e  p rope r ty  

d e t e r i o r a t e s .  The proper ty  i s  h i s  source  of income, and 

it would be u n f a i r  t o  t a k e  away h i s  power t o  choose t e n a n t s  

who w i l l  b e s t  look a f t e r  t h e  proper ty  and ensure  
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h i s  cont inued income. I n  r e p l y ,  t e n a n t s  s a y  t h a t  t h e  

l a n d l o r d ' s  i n t e r e s t  i s  u s u a l l y  economic and can be p r o t e c t e d  

wi thout  t h e  power of a r b i t r a r y  e v i c t i o n ;  a  law which 

provides  s e c u r i t y  of  t enu re  w i l l  s t i l l  a l low a  l a n d l o r d  t o  

e v i c t  a  t enan t  who does  n o t  perform h i s  o b l i g a t i o n s .  

Tenants argue t h a t  t h e  e f f e c t  o f  t e rmina t ion  of a  

tenancy i s  much ha r she r  on t h e  t e n a n t  than i t  i s  on t h e  

land lord .  I f  t h e  t e n a n t  moves, he and h i s  family  must 

e s t a b l i s h  themselves i n  new surroundings  and q u i t e  p o s s i b l y  

i n  an un fami l i a r  neighbourhood. H i s  c h i l d r e n  may have t o  

change schools .  He may l o s e  proximity  t o  h i s  p l ace  of 

employment, o r  t o  favourab le  t r a n s p o r t a t i o n  f a c i l i t i e s .  H e  

w i l l  be burdened wi th  t h e  c o s t  of  moving and t h e  e x t r a  

expenses a s s o c i a t e d  wi th  it. A low vacancy r a t e  magni f ies  

t h e  e f f e c t s  on t h e  t enan t .  A t enan t  who i s  a f r a i d  t h a t  he  

cannot f i n d  another  p l ace  f o r  himself  and h i s  family  t o  l i v e  

is l i k e l y  t o  be a f r a i d  t o  a s s e r t  h i s  l e g a l  r i g h t s  f o r  f e a r  

t h a t  h i s  l a n d l o r d  w i l l  e v i c t  him i f  he does so. The vacancy 

r a t e  i n  t h e  major c i t i e s  i s  very low and it i s  q u i t e  l i k e l y  

t h a t  t h e  problems c r e a t e d  by it w i l l  remain wi th  us  f o r  a  

long time and r e t u r n  p e r i o d i c a l l y .  

Landlords on t h e  o t h e r  hand s a y  t h a t  s e c u r i t y  o f  t enu re  

i s  n o t  i n  t h e  long t e r m  i n t e r e s t  of  t e n a n t s  g e n e r a l l y  because 

it w i l l  c u r t a i l  t h e  c o n s t r u c t i o n  o f  new r e n t a l  accommodation 

and has t en  t h e  convers ion of e x i s t i n g  r e n t a l  accommodation t o  

o t h e r  forms of ownership. I t  w i l l  do t h a t  f o r  two reasons .  

One is  t h a t ,  t o  t h e  e x t e n t  t h a t  i t  i n t e r f e r e s  w i th  sound 

bus iness  d e c i s i o n s  o r  causes  i nc reased  expenses which cannot  

be recovered by r e n t ,  it w i l l  i n t e r f e r e  w i th  revenues and 

p r o f i t s  and cause  c a p i t a l  t o  move i n t o  o t h e r  forms of 

investment.  The second i s  t h a t  a t  l e a s t  some l and lo rds  and 

p o t e n t i a l  l and lo rds  w i l l  p e rce ive  s e c u r i t y  o f  t enu re  a s  a  

l i m i t a t i o n  on t h e i r  p rope r ty  r i g h t s  and w i l l  r ega rd  t h e  e x t r a  
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t r o u b l e  and f r i c t i o n  necessary t o  achieve e v i c t i o n  a s  t h e  

l a s t  s t r a w  which w i l l  d r i v e  them i n t o  ano the r  form of 

investment ,  even i f  t h e i r  f i n a n c i a l  r e t u r n  i s  n o t  a f f e c t e d .  

Landlords say  t h a t  they w i l l  s u f f e r  l o s s  from s e c u r i t y  

of  t enu re  because of t h e  d i f f i c u l t y  o f  e v i c t i n g  bad t e n a n t s  

and t h a t ,  un l e s s  compet i t ive  cond i t i ons  f o r c e  them t o  

absorb t h e  l o s s  themselves,  they w i l l  p a s s  it on i n  t h e  

form of h ighe r  r e n t s  t o  o t h e r  t e n a n t s  who w i l l  t h e r e f o r e  pay 

t h e  c o s t  imposed by t h e  bad t enan t s .  They argue t h a t  

s e c u r i t y  of  t enu re  w i l l  p r o t e c t  t h e  t e n a n t  who c a r r i e s  on 

i l l e g a l  a c t i v i t y  o r  d i s r u p t s  t h e  l i v e s  of o t h e r  t e n a n t s  

around him; t h a t  t h e  l and lo rd  w i l l  n o t  be a b l e  t o  e v i c t  him 

un le s s  and u n t i l  he  can c o l l e c t  t h e  evidence necessary  t o  

s a t i s f y  a  c o u r t  of  law t h a t  t h e r e  i s  cause  f o r  t e rmina t ion  of 

t h e  tenancy.  They say  t h a t  p roposa ls  f o r  s e c u r i t y  of  t enu re  

t a k e  i n t o  cons ide ra t ion  on ly  bad and a r b i t r a r y  l and lo rds  

(who a r e  i n  t h e  smal l  mino r i t y )  and t h a t  i f  adopted such a  

p roposa l  would p reven t  a  consc i en t ious  l and lo rd  from 

p r o t e c t i n g  h i s  good t e n a n t s  from harassment by a  bad one. 

They say  a l s o  t h a t  s e c u r i t y  o f  t enu re  would be  u n f a i r  

because it would be one-sided; t h e  t enan t  could t e rmina t e  

t h e  tenancy,  b u t  t h e  l and lo rd  could no t ;  i f  both  p a r t i e s  

want a  long tenancy they can agree  on one. 

Landlords argue t h a t  under t h e  p r e s e n t  l a w  a  t e n a n t  who 

wishes t o  s t a y  i n  r e n t e d  premises has  an i n c e n t i v e  t o  be  a  

good t e n a n t  which w i l l  be  removed i f  h e  cannot  be e v i c t e d  

except  f o r  a  s u b s t a n t i a l  breach of h i s  l e g a l  o b l i g a t i o n s .  

Tenants,  on t h e  o t h e r  hand, a p a r t  from t h e  nega t ive  e f f e c t s  

of  the power of a r b i t r a r y  e v i c t i o n  on t h e  t e n a n t ,  argue t h e r e  

a r e  p o s i t i v e  b e n e f i t s  t o  be gained from a  system o f  s e c u r i t y  

o f  t enure .  A t enan t  who i s  encouraged t o  r ega rd  h i s  r e n t e d  

premises a s  h i s  home i s  more l i k e l y  t o  become s e t t l e d  and 

r e s p o n s i b l e ,  something which is i n  t h e  p u b l i c  i n t e r e s t .  H e  
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i s  more l i k e l y  t o  t ake  p r i d e  i n  a r e n t e d  house o r  apar tment  

and t o  mainta in  it i f  he has  t h a t  a t tachment  and has a 

reasonable  assurance t h a t  he w i l l  be a b l e  t o  enjoy t h e  

b e n e f i t  of h i s  c a r e ,  and t h a t  i s  i n  t h e  l a n d l o r d ' s  i n t e r e s t  

a s  we l l  a s  i n  t h e  i n t e r e s t  of  t h e  tenant .  Indeed,  i t  i s  

argued t h a t  t h e  ea s ing  of f r i c t i o n  which s e c u r i t y  of  t enure  

would b r i n g  about  and t h e  g r e a t e r  sense  o f  r e s p o n s i b i l i t y  

which it would engender, make t h e  g r a n t i n g  of s e c u r i t y  of  

t enu re  a b e n e f i t  t o  t h e  l and lo rd  a s  w e l l  a s  t o  t h e  t enan t .  

I t  can a l s o  be  argued t h a t  s e c u r i t y  o f  t enu re  w i l l  t end  

t o  cause  l a n d l o r d s  t o  be  i n c r e a s i n g l y  s e l e c t i v e ,  and 

t h e r e f o r e  t o  make i t  more d i f f i c u l t  f o r  would-be t e n a n t s  who 

do n o t  have e s t a b l i s h e d  c r e d i t  r eco rds ,  young people  wi thout  

r e f e r e n c e s  from prev ious  l and lo rds ,  and people  w i th  low 

incomes, t o  f i n d  good r e n t a l  accommodation. 

Those a r e  t h e  arguments on t h e  m e r i t s  of  a  system of 

s e c u r i t y  of  t enure .  We now proceed t o  cons ide r  s e p a r a t e l y  

t h e  q u e s t i o n  whether such a system can work wi thout  r e n t  

c o n t r o l .  

4 .  Can S e c u r i t y  of Tenure E x i s t  Without Rent Control?  

I t  can be argued t h a t  i n  t h e  absence of r e n t  c o n t r o l  

s e c u r i t y  o f  t enu re  l e g i s l a t i o n  w i l l  n o t  work because t h e  

l a n d l o r d  can circumvent t h e  l e g i s l a t i o n  and e f f e c t i v e l y  e v i c t  

t h e  t e n a n t  by i n c r e a s i n g  t h e  r e n t  s o  t h a t  t h e  t e n a n t  cannot 

pay it o r  s o  t h a t  it i s  more than t h e  r en t ed  premises a r e  

worth. That  argument must be examined; whi le  t h e r e  i s  now 

a form of r e n t  c o n t r o l  i n  t h e  Temporary Rent Regulation 

Measures Act, it cannot be assumed t h a t  it w i l l  con t inue  

i n d e f i n i t e l y ,  and any l e g i s l a t i o n  which we propose i n  t h i s  

r e p o r t  should be a b l e  t o  s t and  by i t s e l f .  

W e  n o t e  i n  pass ing  t h a t  t h e  Temporary Rent Regulation 
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Measures Act con fe r s  a  l i m i t e d  measure of s e c u r i t y  of  t enu re  

i n  t h a t  it makes i t  an o f f ence  f o r  a  l a n d l o r d  t o  e v i c t  a  

t e n a n t  merely because the  t e n a n t  e x e r c i s e s  h i s  r i g h t s  under 

the Act. That p rov i s ion  i s ,  of course ,  merely i n c i d e n t a l  

t o  t h e  scheme of r e n t  c o n t r o l  embodied i n  t h e  Act. 

Systems o f  s e c u r i t y  of  t enu re  wi thout  r e n t  c o n t r o l  have 

ope ra t ed  i n  W e s t  Germany, Switzer land,  Manitoba and Surrey,  

B r i t i s h  Columbia, and f e d e r a l  government-funded housing 

i n  t h e  United S t a t e s  i s  s u b j e c t  t o  what amounts t o  such a  

system. The B r i t i s h  Columbia Law Reform Commission 

recommended s e c u r i t y  o f  t enu re  wi thout  r e n t  c o n t r o l  i n  i t s  

r e p o r t  on Landlord and Tenant Re la t ionsh ips :  R e s i d e n t i a l  

Tenancies,  1973. The essence of t h e i r  p roposa l  was t h a t  a 

t e n a n t  who r ece ived  a  n o t i c e  of e v i c t i o n  would be e n t i t l e d  

t o  ask  f o r  reasons  and t o  have t h e  n o t i c e  reviewed by a  

t r i b u n a l  w i th  power t o  r e v e r s e  t h e  e v i c t i o n  un le s s  one of 

a  p r e s c r i b e d  group of causes  f o r  t e rmina t ion  e x i s t e d .  The 

proposa l  was accompanied by a  p roposa l  f o r  exped i t i ous  

e v i c t i o n  i n  a  proper  case .  The Commission d e a l t  w i t h  t h e  

problem o f  e f f e c t i v e  e v i c t i o n  by r e n t  i n c r e a s e  by empowering 
t h e  t r i b u n a l  t o  d e c l a r e  a  r e n t  i n c r e a s e  d i sc r imina to ry  and 

i n e f f e c t i v e  i f  t h e  t e n a n t  could e s t a b l i s h  t h a t  it was imposed 

on a  d i s c r i m i n a t o r y  b a s i s  i n  o rde r  t o  d i s lodge  t h e  t enan t .  

However, t h e  B r i t i s h  Columbia l e g i s l a t u r e  added a  system of 

r e n t  c o n t r o l s  and t h e  Commission's proposed s e c u r i t y  of  

t enu re  d i d  n o t  have t o  o p e r a t e  independently.  

I t  i s  obvious t h a t  r e n t  c o n t r o l  would make f o r  a  

s t r o n g e r  and more e f f i c i e n t  system of s e c u r i t y  of  t enure .  

However, w e  t h ink  it would be open t o  t h e  L e g i s l a t u r e ,  i f  

it should dec ide  t h a t  s e c u r i t y  of  t enu re  i s  d e s i r a b l e ,  t o  

i n s t i t u t e  it i n  a  l i m i t e d  way wi thout  g e n e r a l  r e n t  c o n t r o l s .  

I t  could do s o  by l e g i s l a t i o n  which would g i v e  a  t enan t  t h e  

r i g h t  t o  have a  r e n t  i n c r e a s e  s e t  a s i d e  i f  i t  can be shown 
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t h a t  it was imposed i n  o r d e r  t o  g e t  r i d  of  him. That would 

n o t  g i v e  a  t r i b u n a l  power t o  r o l l  back a  r e n t a l  i n c r e a s e  

which was imposed f o r  bus ines s  reasons  and n o t  f o r  t h e  

purpose o f  g e t t i n g  r i d  o f  a  p a r t i c u l a r  t e n a n t ,  and i t  would 

n o t  g i v e  t h e  t r i b u n a l  power t o  determine t h e  a p p r o p r i a t e  

amount of a  r e n t  i n c r e a s e  even i f  it should f i n d  t h a t  t h e  

one proposed by t h e  l a n d l o r d  was proposed i n  bad f a i t h .  

There would o f  course  be d i f f i c u l t i e s  w i th  such a  system. A 

determined and s k i l l f u l  l a n d l o r d  might f i n d  ways of 

camouflaging h i s  i n t e n t i o n s  s o  t h a t  t h e  t e n a n t  could n o t  show 

bad f a i t h .  Tenants i n  some cases  might be r e l u c t a n t  t o  

undergo t h e  stress and t r o u b l e  involved i n  t ak ing  t h e  land- 

l o r d  t o  c o u r t .  However, we th ink  t h a t  i n  most ca ses  i t  

would be apparen t  e i t h e r  t h a t  t h e r e  i s  a  good bus iness  

reason f o r  a  r e n t  i n c r e a s e  o r  t h a t  t h e r e  is n o t ;  and we 

th ink  t h a t  t h e  system would g ive  t e n a n t s  s i g n i f i c a n t  p r o t e c t i o n  

I t  should be noted t h a t  t h e  p r o t e c t i o n  a f f o r d e d  by 

s e c u r i t y  of  t enure  wi thout  r e n t  c o n t r o l  would be l i m i t e d  

by t h e  f a c t  t h a t  it would n o t  p r o t e c t  t h e  t enan t  a g a i n s t  

i n c r e a s e s  i n  r e n t  f o r  bus iness  reasons  o r  from o t h e r  changes 

i n  t h e  f i n a n c i a l  p rov i s ions  of t h e  tenancy. What it would do 

i s  t o  r e q u i r e  t h e  l and lo rd  t o  l eave  t h e  t e n a n t  i n  possess ion  

s o  long a s  t h e  t enan t  performs h i s  o t h e r  o b l i g a t i o n s  and i s  

prepared t o  pay t h e  r e n t  f o r  which t h e  l a n d l o r d  would be 

prepared  t o  r e n t  t o  o t h e r  persons .  I t  would a l s o  g i v e  

p r o t e c t i o n  t o  a  t e n a n t  who wishes t o  a s s e r t  t h e  r i g h t s  

guaranteed t o  him by t h e  proposed Act o r  by a  tenancy 

agreement. 

5. Plan f o r  S e c u r i t y  o f  Tenure 

W e  w i l l  now d e s c r i b e  a  p l an  f o r  s e c u r i t y  o f  t enure .  I t  

i s  t h e  p lan  which w e  t h ink  should be adopted i f  t h e r e  is t o  be 

s e c u r i t y  o f  t enu re ,  though a s  we have i n d i c a t e d ,  w e  a r e  
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merely i n d i c a t i n g  t h e  f i e l d  of cho ice  and a r e  n o t  making a  

recommendation a s  t o  whether o r  n o t  t h e  proposa l  should be 

adopted o r  r e j e c t e d .  

(1) Basic  P r o t e c t i o n  

A s  we have s a i d ,  e i t h e r  p a r t y  can a t  p r e s e n t  t e rmina t e  

a  p e r i o d i c  tenancy upon n o t i c e ,  o r  can r e f u s e  t o  renew a  

f i x e d  term tenancy,  f o r  any reason o r  wi thout  reason.  I f  

t h e  law i s  t o  prov ide  s e c u r i t y  of  t enure  f o r  t h e  t enan t ,  it 

should do s o  on terms which recognize  t h e  i n t e r e s t s  of  both  

l and lo rd  and tenant .  We th ink  t h a t  t h e  way t o  do t h a t  i s ,  

f i r s t ,  t o  s p e c i f y  t h e  reasons  which would g i v e  t h e  l and lo rd  

j u s t i f i a b l e  cause  t o  t e rmina t e  a  p e r i o d i c  tenancy, o r  r e f u s e  

t o  make a  new tenancy agreement a f t e r  t h e  t e rmina t ion  of a  

f i x e d  term tenancy,  and second, t o  permi t  t he  t e n a n t  t o  

apply t o  t h e  c o u r t  t o  annul  t h e  l a n d l o r d ' s  a c t i o n  i f  n o t  

based on a  proper  cause. 

I f  t h e  t e n a n t  i s  t o  cha l lenge  t h e  l a n d l o r d ' s  a c t i o n  

e f f e c t i v e l y ,  he must be informed i n  a  t imely  manner of t h e  

reasons  t h e  l a n d l o r d  w i l l  r e l y  on t o  s u s t a i n  h i s  a c t i o n .  

Therefore ,  w e  t h ink  t h a t  t h e  l and lo rd  should be r e q u i r e d  

n o t  only  t o  g i v e  t h e  t e n a n t  n o t i c e  of h i s  a c t i o n ,  b u t  t o  

i nc lude  wi th  t h e  n o t i c e  h i s  suppor t ing  reasons .  Because the 

reasons  may be defamatory o r  o therwise  a c t i o n a b l e ,  t h e  law 

should p r o t e c t  t h e  l and lo rd  from being sued f o r  g iv ing  them 

i n  accordance wi th  t h i s  requirement.  

( 2 )  Cause 

What reasons  should g i v e  t h e  l and lo rd  proper  cause  t o  

t e rmina t e  a  p e r i o d i c  tenancy,  o r  r e f u s e  t o  make a  new tenancy 

agreement a f t e r  t h e  te rmina t ion  of a  f i x e d  t e r m  tenancy? 
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W e  b e l i e v e  t h e  reasons  f a l l  i n t o  two c a t e g o r i e s ,  those  

r e l a t e d  t o  conduct of  t h e  t e n a n t  o r  persons  f o r  whose 

conduct he is r e spons ib l e  under recommendation # 1 2  a t  

page 4 1 ,  and those  r e l a t e d  t o  t h e  l a n d l o r d ' s  needs. 

( a )  Tenant ' s  Conduct 

W e  s ee  no reason why s e c u r i t y  of  t enure  should p r o t e c t  

a  t e n a n t  who i s  i n  s u b s t a n t i a l  breach of o b l i g a t i o n  under 

t h e  proposed Act o r  under t h e  tenancy agreement. Such a 

breach should g ive  a l a n d l o r d  proper  cause.  

(b )  Landlord 's  Needs 

The l and lo rd  should a l s o  have proper  cause  i f  he 

r e q u i r e s  possess ion  of t h e  b u i l d i n g  o r  t h e  r en t ed  premises 

f o r  t h e  purpose of 

I .  demoli t ion;  

ii. occupat ion by h imse l f ,  h i s  spouse,  o r  a 

c h i l d  o r  p a r e n t  of e i t h e r ,  o r  by an 

employee; 

iii. a proposed change o f  use,  i nc lud ing  convers ion 

i n t o  condominium ownership; 

iv .  a  bona f i d e  s a l e  of  t h e  proper ty ;  o r  -- 

v. c a r r y i n g  o u t  ex t ens ive  r e p a i r s  t h a t  

make cont inued occupat ion by t h e  t e n a n t  

no t  f e a s i b l e .  



( 3 )  Changes i n  Terms 

A system of s e c u r i t y  o f  t enu re  i s  n o t  in tended  t o  

f r e e z e  t h e  r e n t  and o t h e r  terms of t h e  tenancy agreement 

i n t o  t he  i n d e f i n i t e  f u t u r e ,  and t h e  p l an  must t h e r e f o r e  

permi t  changes. I f  r e n t s  con t inue  t o  be c o n t r o l l e d  the  

changes would of course  be s u b j e c t  t o  t h e  c o n t r o l s .  

I n  Chapter  IV.Z.(b) w e  have d e a l t  w i th  i n c r e a s e s  o f  

r e n t  i n  t h e  absence of a system of s e c u r i t y  of  t enu re  by 

c a r r y i n g  forward wi th  some changes s e c t i o n  21 of t h e  

Landlord and Tenant Act which provides  f o r  a t  l e a s t  90  days '  

n o t i c e  of an i n c r e a s e .  W e  t h ink  t h a t  t h e  same p rov i s ion  

should apply under a p l an  f o r  s e c u r i t y  o f  t enure ,  b u t  i t  

should be expanded s o  t h a t  it w i l l  cover  n o t  on ly  i n c r e a s e s  

i n  r e n t  b u t  a l s o  o t h e r  changes i n  t h e  t e r m s  of t h e  tenancy. 

( 4 )  Assignees 

Only t h e  o r i g i n a l  t e n a n t  should be e n t i t l e d  t o  s e c u r i t y  

of  t enu re  under t h e  Act. The purpose o f  s e c u r i t y  of  

t enu re  should be t o  p r o t e c t  a  t e n a n t  i n  t h e  occupat ion of 

h i s  own home, and n o t  t o  p rov ide  him wi th  a s a l e a b l e  a s s e t  

t h e  va lue  o f  which i s  enhanced by s e c u r i t y  o f  t enure .  A 

new t e n a n t  who wishes t o  acqu i r e  s e c u r i t y  of t enu re  should 

b e  a b l e  t o  do s o  on ly  by e n t e r i n g  i n t o  a new tenancy 

d i r e c t l y  w i th  t h e  l a n d l o r d  o r  by o b t a i n i n g  s e c u r i t y  of  

t enure  by t h e  l a n d l o r d ' s  agreement. 

( 5 )  Fixed T e r m  Tenancies 

I t  i s  necessary  t o  cons ide r  whether s e c u r i t y  of  t enure ,  

i f  it i s  t o  be confer red  a t  a l l ,  should be confer red  on a 

t e n a n t  under a tenancy agreement f o r  a f i x e d  term. S e c u r i t y  

of  t enure  i s  n o t  r e q u i r e d  dur ing  t h e  term of t h e  agreement, 
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a s  t h e  agreement i t s e l f  p r o t e c t s  t h e  t enan t ,  bu t  t h e  i s s u e  

a r i s e s  a t  t h e  end of t h e  f i x e d  t e n .  

It  may be argued t h a t  s e c u r i t y  of  t enu re  should n o t  

apply.  The p a r t i e s  have made t h e i r  c o n t r a c t  and have 

mutual ly  agreed t h a t  t h e  tenancy w i l l  t e rmina t e  a t  a  s t a t e d  

t ime,  and t h e r e  i s  no reason why t h e  t e n a n t  should n o t  c a r r y  

o u t  a  promise which he has made a s  p a r t  of a  l a r g e r  

t r a n s a c t i o n .  

W e  t h i n k ,  however, t h a t  i f  t h e r e  i s  t o  be s e c u r i t y  o f  

t enu re  i n  connect ion wi th  p e r i o d i c  t enanc ie s  t h e r e  should 

a l s o  be s e c u r i t y  of t enu re  f o r  f i x e d  t e r m  t enanc ie s .  For 

one reason,  w e  do n o t  b e l i e v e  t h a t  most t e n a n t s  under 

t enanc ie s  f o r  f i x e d  terms a r e  l e s s  i n  need of p r o t e c t i o n  

than  t e n a n t s  under p e r i o d i c  t enanc ies .  For another ,  t h e  use  

of f i x e d  t e r m  r e n t a l  agreements could e a s i l y  become a  

sub te r fuge  t o  d e f e a t  s e c u r i t y  of t enu re  i f  it should apply 

only  t o  p e r i o d i c  t enanc ie s ;  a  l a n d l o r d  could avoid it by 

i n s i s t i n g  t h a t  t h e  t e n a n t  each month e n t e r  i n t o  a  tenancy 

agreement f o r  a  f i x e d  term o f  a  month, l eav ing  t h e  l and lo rd  

t h e  op t ion  of r e f u s i n g  t o  g r a n t  a  new agreement upon t h e  

t e rmina t ion  o f  each tenancy.  

We th ink  t h a t  t h e  way t o  d e a l  w i th  a  tenancy agreement 

f o r  a  f i x e d  term i s  t o  provide t h a t  upon i t s  t e rmina t ion  a  

month t o  month tenancy w i l l  come i n t o  being un le s s  t h e  

p a r t i e s  have agreed on a  new t enancy ,  o r  un l e s s  e i t h e r  p a r t y  

has given 30 days '  n o t i c e  o f  i n t e n t i o n  n o t  t o  make a  new 

tenancy agreement. The t e n a n t  would have t h e  same r i g h t  t o  

apply t o  t h e  c o u r t  t o  s e t  a s i d e  such a  l a n d l o r d ' s  n o t i c e  t h a t  

he would have f o r  a  l a n d l o r d ' s  n o t i c e  t e rmina t ing  a  monthly tenancy.  

The terms o f  t h e  new monthly tenancy would be t h e  same a s  

those  of t h e  f i x e d  term tenancy except  f o r  the t e r m ,  u n l e s s  

t h e  l and lo rd  took a p p r o p r i a t e  s t e p s  t o  change them. 
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A s t r o n g  case  can be made f o r  t h e  p r o p o s i t i o n  t h a t  t h e  

new tenancy imposed by t h i s  p l an  should be f o r  t h e  same 

f i x e d  term a s  t h e  exp i r ed  tenancy,  s o  t h a t  t h e  l a n d l o r d  

would have t h e  advantage of having t h e  t e n a n t  bound f o r  t h a t  

pe r iod  of t i m e .  W e  t h ink ,  on balance,  t h a t  t h e  f l e x i b i l i t y  

of a monthly tenancy is more l i k e l y  t o  be s u i t a b l e  t o  t h e  

p a r t i e s .  

( 6 )  Burden of Proof 

I t  i s  impor tan t  t o  e s t a b l i s h  who must prove t h e  f a c t s  

upon which the  c o u r t  should dec ide  whether o r  n o t  a land- 

l o r d  has  j u s t i f i a b l e  cause f o r  h i s  a c t i o n .  If t h e  a l l e g e d  

cause  i s  connected wi th  t h e  l and lo rd ,  t h e  f a c t s  w i l l  be  

w i th in  h i s  knowledge and he c l e a r l y  should have t h e  burden 

of proof .  I f  t h e  cause is  r e l a t e d  t o  a breach of o b l i g a t i o n  

by t h e  t e n a n t ,  t h e  ques t ion  is more d i f f i c u l t .  Our op in ion  

i s  t h a t  i n  such a c a s e  t h e  l and lo rd  should have t h e  i n i t i a l  

r e s p o n s i b i l i t y  of  adducing evidence,  b u t  t h a t  he should be 

a b l e  t o  d i scharge  t h a t  r e s p o n s i b i l i t y  by proving t h a t  when 

he gave n o t i c e  he had in format ion  upon which it was 

reasonable  f o r  him t o  do so.  The t e n a n t  should then  have 

the  burden of d i sp rov ing  t h e  cause  a l l e g e d  by t h e  land lord .  

The proposa l  would r e q u i r e  the t e n a n t  t o  prove a 

nega t ive ,  b u t  he would be  a b l e  t o  do s o  by h i s  own evidence 

i f  it i s  be l i eved ,  and w e  t h ink  t h a t  i t  i s  f a i r  t o  him. 

Our reason f o r  n o t  r e q u i r i n g  t h e  l and lo rd  t o  prove t h e  f a c t s ,  

a s  d i f f e r e n t i a t e d  from proving t h a t  he a c t e d  reasonably ,  

i s  t h a t  t h e r e  would o therwise  be  many c a s e s  i n  which he 

would be prevented by l a c k  of l e g a l l y  s u f f i c i e n t  evidence 

from g iv ing  n o t i c e  of t e rmina t ion  t o  a d i s r u p t i v e  t e n a n t  o r  

a t e n a n t  c a r r y i n g  on i l l e g a l  a c t i v i t i e s .  I n  t h e  i n t e r e s t  

of  l and lo rds  and i n  t h e  i n t e r e s t  of o t h e r  t e n a n t s  who may 

be ha r r a s sed  by a d i s r u p t i v e  t e n a n t  o r  d i s t r e s s e d  by i l l e g a l  
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a c t i v i t y ,  w e  t h ink  it f a i r  t o  r e q u i r e  t h e  t enan t ,  who i s  

most l i k e l y  t o  have knowledge of t h e  f a c t s ,  t o  prove 

them. 

( 7 )  Procedure 

A s  w e  have s t a t e d ,  t h e  primary o b j e c t i v e  of s e c u r i t y  

of  t enu re  i s  t o  g i v e  t h e  t enan t  assurance  t h a t  he w i l l  n o t  

be e v i c t e d  un le s s  t h e  l and lo rd  has j u s t i f i a b l e  cause  f o r  

such a c t i o n .  The p lan  f o r  s e c u r i t y  of  t enure  should be 

c o n s i s t e n t  w i th  t he  proposed Act except  where unique 

procedures  a r e  necessary t o  accomplish t h a t  o b j e c t i v e .  

The l and lo rd  w i l l  be a b l e  t o  t e rmina t e  a  p e r i o d i c  

tenancy under t h e  proposed Act  f o r  any reason by g i v i n g  a  

proper  n o t i c e  of t e rmina t ion  under procedures q u i t e  comparable 

t o  s e c t i o n s  3 t o  8 of t h e  Landlord and Tenant Act. We 

have d i scussed  t h i s  a t  pages 80 t o  8 3  and 124 t o  126. We 

b e l i e v e  t h i s  procedure should be a v a i l a b l e  t o  t h e  land- 

l o r d  under s e c u r i t y  of t enure ,  i f  he has j u s t i f i a b l e  cause ,  

and s u b j e c t  t o  t h e  o t h e r  s p e c i a l  requirements  w e  have 

suggested.  Under t h i s  op t ion ,  t h e  l and lo rd  wi th  proper  

cause  could t e rmina t e  a  monthly tenancy wi th  t h e  usua l  one 

month n o t i c e  i f  t h e  t enan t  d i d  n o t  cha l lenge  t h e  termina- 

t i o n  by applying t o  t h e  cou r t .  

Recommendation #20 a t  page 6 7  would g i v e  a  l and lo rd  

2 a d d i t i o n a l  o p t i o n a l  methods of ob t a in ing  t e rmina t ion  of 

any tenancy,  p e r i o d i c  o r  f o r  a  f i x e d  term, i f  t h e  t e n a n t  

committed a  s u b s t a n t i a l  breach of o b l i g a t i o n  under t h e  

proposed Act o r  under t he  tenancy agreement. Under sub- 

s e c t i o n  (1) the  l and lo rd  could te rmina te  any tenancy wi th  

1 4  days n o t i c e ,  wi thout  c o u r t  a s s i s t a n c e ,  i f  t h e  t e n a n t  

d i d  n o t  block t h e  te rmina t ion  by s e r v i n g  a  n o t i c e  of 



ob jec t ion .  O r ,  e i t h e r  a f t e r  o r  wi thout  an a t tempted 

te rmina t ion  under subsec t ion  (1) , t h e  l and lo rd  could 

apply d i r e c t l y  t o  t he  c o u r t  f o r  an o r d e r  t e rmina t ing  t h e  

tenancy agreement under subsec t ion  ( 6 ) .  A s  s e c u r i t y  of  

t enu re  w i l l  n o t  apply t o  f i x e d  term t enanc ie s  be fo re  they 

e x p i r e ,  t h e s e  procedures w i l l  remain a v a i l a b l e  f o r  those  

tenanc ies .  W e  b e l i e v e  they should a l s o  be a v a i l a b l e  t o  

a  l a n d l o r d  wi th  a  p e r i o d i c  tenancy under s e c u r i t y  of tenure .  

One problem remains. The t e n a n t  should have a  r i g h t  

t o  a  monthly tenancy a t  t h e  t e rmina t ion  of a  f i x e d  term 

tenancy un less  t h e  l and lo rd  has proper  cause  f o r  r e f u s i n g  

t o  cont inue  t o  r e n t  t h e  premises t o  t h e  tenant .  We 

b e l i e v e  t h a t  t h e  p a r t i e s  can be adequa te ly  p r o t e c t e d  i n  

t h i s  s i t u a t i o n  by t r e a t i n g  t h e  l a n d l o r d ' s  n o t i c e  t h a t  he 

does n o t  want a  new tenancy wi th  t h e  t e n a n t  a s  though it 

were a  n o t i c e  t o  t e rmina te ,  and by applying t h e  same 

p rov i s ions .  

6.  Summary of Plan f o r  S e c u r i t y  of Tenure 

The p lan  which we have descr ibed  may be summarized a s  

fol lows : 

( 1 )  A p e r i o d i c  t e n a n c y  may o n l y  b e  t e r m i n a t e d  u n d e r  
t h e  f o l Z o w i n g  p r o c e d u r e s :  

( a )  T h o s e  p r o v i d e d  b y  r e c o m m e n d a t i o n  # 2 0 ,  
e x c e p t  t h a t  

( i )  i f  t h e  Zand lord  p r o c e e d s  u n d e r  
s u b s e c t i o n  (1  o f  r e c o m m e n d a t i o n  
# 2 0 ,  h i s  s t a t e m e n t  o f  t h e  p a r t i c u l a r s  
o f  t h e  a l l e g e d  b r e a c h  u n d e r  s u b s e c t i o n  
(2) o f  r e c o m m e n d a t i o n  #20  i s  a b s o l u t e l y  
p r i v i l e g e d  i n  any  a c t i o n  f o r  d e f a m a t i o n  
o r  i n j u r i o u s  f a l s e h o o d  b r o u g h t  b y  t h e  
t e n a n t ,  and  

( i i )  i f  t h e  l a n d l o r d  p r o c e e d s  u n d e r  
s u b s e c t i o n  1 6 )  o f  r e c o m m e n d a t i o n  #20, 
t h e  Z a n d l o r d  may e s t a b Z i s h  p r o p e r  



c a u s e  f o r  t e r m i n a t i o n  by p r o v i n g  
t h a t  he  has  r e a s o n a b l e  grounds  f o r  
b e l i e v i n g  t h a t  t h e  t e n a n t  commi t t ed  
a  s u b s t a n t i a l  b r e a c h  o f  o b l i g a t i o n  
under  t h e  t e n a n c y  agreemen t  o r  u n d e r  
t h e  proposed  A c t ,  and t h e  t e n a n t  may 
r e b u t  t h e  l a n d l o r d ' s  cause  by  p r o v i n g  
t h a t  he d i d  n o t  commit s u c h  a  b r e a c h .  

( b )  Those  a p p l i c a b l e  i n  t h e  absence  o f  s e c u r i t y  
o f  t e n u r e ,  b u t  s u b j e c t  t o  t h e  f o l l o w i n g  
a d d i t i o n a l  p r o v i s i o n s :  

i The t e n a n c y  may o n l y  b e  t e r m i n a t e d  i f  

A .  t h e  t e n a n t  has  commi t ted  a  s u b s t a n t i a l  
b r e a c h  o f  o b l i g a t i o n  u n d e r  t h e  t e n a n c y  
agreement  o r  under  t h e  proposed A c t ,  
0 r 

B .  t h e  l a n d l o r d  r e q u i r e s  p o s s e s s i o n  o f  t h e  
b u i l d i n g  o r  t h e  r e n t e d  p r e m i s e s  f o r  t h e  
purpose  o f  

( A )  d e m o l i t i o n ;  

I B )  o c c u p a t i o n  by  h i m s e l f ,  h i s  s p o u s e ,  
o r  a  c h i l d  o r  p a r e n t  o f  e i t h e r ,  o r  
by  an e m p l o y e e ;  

(C) a  proposed  change o f  u s e ,  i n c l u d i n g  
c o n v e r s i o n  i n t o  condominium o w n e r s h i p ;  

(Dl a  bona Side s a l e  o f  t h e  p r o p e r t y ;  o r  

( E )  c a r r y i n g  o u t  e x t e n s i v e  r e p a i r s  t h a t  
make c o n t i n u e d  o c c u p a t i o n  by t h e  
t e n a n t  n o t  f e a s i b l e  

f i i )  The n o t i c e  o f  t e r m i n a t i o n  mus t  s t a t e  t h e  
r e a s o n s  wh ich  t h e  l a n d l o r d  w i l l  r e l y  on 
t o  j u s t i f y  t h e  t e r m i n a t i o n .  

f i i i l  The t e n a n t  may a p p l y  t o  t h e  c o u r t ,  
w i t h i n  1 4  days  o f  r e c e i p t  o f  t h e  n o t i c e  
o f  t e r m i n a t i o n ,  f o r  an o r d e r  s e t t i n g  
a s i d e  t h e  o r d e r  o f  t e r m i n a t i o n ,  wh ich  
a p p l i c a t i o n  s h a l l  b e  r e t u r n a b l e  n o t  l e s s  
t h a n  10  days  b e f o r e  t h e  t e r m i n a t i o n  d a t e  
s t a t e d  i n  t h e  n o t i c e  o f  t e r m i n a t i o n .  

l i v )  The c o u r t  may e x t e n d  any t i m e  s p e c i f i e d  
i n  s u b s e c t i o n  ( 1 )  ( b l  ( i i i l  upon s u c h  
t e r m s  a s  i t  deems a p p r o p r i a t e .  



( v )  The Landlord may e s t a b l i s h  p r o p e r  c a u s e  
f o r  t e r m i n a t i o n  u n d e r  s u b s e c t i o n  ( 1 )  ( b )  ( i )  A 
by  p r o v i n g  t h a t  he  had r e a s o n a b l e  grounds  
f o r  b e l i e v i n g  t h a t  t h e  t e n a n t  commi t t ed  
s u c h  a  b r e a c h ,  wh ich  cause  may b e  r e b u t t e d  
by  t h e  t e n a n t ' s  p r o o f  t h a t  he  d i d  n o t  
commit s u c h  a  b r e a c h .  

( v i )  The n o t i c e  o f  t e r m i n a t i o n  i s  absoZu teZy  
p r i v i l e g e d  i n  any a c t i o n  f o r  d e f a m a t i o n  
o r  i n j u r i o u s  f a l s e h o o d  b r o u g h t  by t h e  
t e n a n t .  

( 2 1  ( a )  Upon t h e  e x p i r a t i o n  o f  a  t e n a n c y  agreement  f o r  
a  f i x e d  t e r m  t h e  l a n d l o r d  and t e n a n t  would 
be  deemed t o  have e n t e r e d  i n t o  a  month t o  
month t e n a n c y  agreement  upon t h e  same t e r m s  
and c o n d i t i o n s  as  a r e  p r o v i d e d  f o r  i n  t h e  
e x p i r e d  t e n a n c y ,  e x c e p t  f o r  t h e  t e r m .  

( b )  S u b s e c t i o n  (1) wouLd n o t  a p p l y  i f  t h e  
Zandtord and t e n a n t  e n t e r  i n t o  a  new 
agreement  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  
t e r m  s p e c i f i e d  i n  t h e  o l d  t e n a n c y  a g r e e m e n t ,  
o r  i f  e i t h e r  t h e  l a n d l o r d  o r  t h e  t e n a n t  
g i v e s  t o  t h e  o t h e r ,  n o t  l e s s  t h a n  30 days  
b e f o r e  t h e  e x p i r a t i o n  d a t e  s p e c i f i e d  i n  t h e  
o l d  t e n a n c y  agreemen t ,  n o t i c e  t h a t  no new 
t e n a n c y  agreemen t  i s  t o  b e  i m p l i e d  upon t h e  
e x p i r a t i o n  o f  t h e  o l d  t e n a n c y  a g r e e m e n t .  

( c )  The l a n d l o r d ' s  n o t i c e  under  s u b s e c t i o n  ( 2 )  ( b l ,  
and t h e  r i g h t s  o f  t h e  p a r t i e s ,  a r e  s u b j e c t  t o  
a l l  o f  t h e  p r o v i s i o n s  o f  s u b s e c t i o n  (11  ( b )  
a p p t i c a b  Le t o  t e r m i n a t i o n  by n o t i c e .  

( 31  l a )  A Zandtord  woutd be  p r o h i b i t e d  from 

1 i n c r e a s i n g  t h e  r e n t  payab le  under  a  
t e n a n c y  agreemen t  and from r e c o v e r i n g  
any a d d i t i o n a l  r e n t  r e s u l t i n g  from 
s u c h  an i n c r e a s e ,  o r  

( i i )  changing  any o t h e r  t e r m  o f  t h e  
t e n a n c y  agreement  and from e n f o r c i n g  
any changed t e rm ,  

u n l e s s  he g i v e s  t o  t h e  t e n a n t  a  w r i t t e n  n o t i c e  
o f  t h e  i n c r e a s e  i n  r e n t  a t  l e a s t  9 0  d a y s  
b e f o r e  t h e  d a t e  o n  wh ich  t h e  i n c r e a s e  i s  t o  
b e  e f f e c t i v e .  



( b i  A t e n a n t  u n d e r  a  p e r i o d i c  t e n a n c y  who 
r e c e i v e s  a  n o t i c e  u n d e r  s u b s e c t i o n  131 and 
who f a i l s  t o  g i v e  t o  t h e  l a n d l o r d  n o t i c e  o f  
t e r m i n a t i o n  e f f e c t i v e  o n  o r  b e f o r e  t h e  d a t e  
o f  t h e  r e n t  i n c r e a s e ,  o r  o t h e r  change  i n  
t e r m s ,  w o u l d  b e  deemed t o  h a v e  a c c e p t e d  t h e  same.  

I c l  A l a n d l o r d  who g i v e s  a  n o t i c e  o f  t e r m i n a t i o n  
o f  a  p e r i o d i c  t e n a n c y  w o u l d  n o t ,  f o r  a  p e r i o d  
o f  90 d a y s  a f t e r  t h e  d a t e  t h e  n o t i c e  i s  g i v e n ,  
b e  e n t i t l e d  t o  demand o r  r e t a i n  

l i l  any  r e n t  f o r  t h e  p r e m i s e s  i n  e r c e s s  
o f  t h a t  p a y a b l e  u n d e r  t h e  t e n a n c y  
a g r e e m e n t  a t  t h e  t i m e  o f  t h e  n o t i c e ,  o r  

l i i l  any  b e n e f i t  a r i s i n g  from any  o t h e r  t e r m  
i n  t h e  t e n a n c y  a g r e e m e n t  r e l a t i n g  t o  t h e  
p r e m i s e s  w h i c h  i s  more f a v o u r a b l e  t h a n  
t h e  t e r m s  o f  t h e  t e n a n c y  a g r e e m e n t  i n  
f o r c e  a t  t h e  d a t e  o f  t h e  n o t i c e .  

( d l  A t e n a n t  who 

( i l  pays  r e n t  i n  e x c e s s  o f  t h a t  p e r m i t t e d  
b y  s u b s e c t i o n s  ( 3 i ( a l  and  ( e l  w o u l d  
b e  e n t i t l e d  t o  r e c o v e r  s u c h  e x c e s s  
r e n t  from t h e  l a n d l o r d ,  o r  

( i i l  c o n f e r s  a  b e n e f i t  n o t  p e r m i t t e d  b y  
s u b s e c t i o n s  1 3 )  ( a )  and  ( e l  w o u l d  b e  
e n t i t l e d  t o  r e c o v e r  c o m p e n s a t i o n  
from t h e  l a n d l o r d  f o r  t h e  v a l u e  o f  t h e  
b e n e f i t .  

( e l  T h a t  s u b s e c t i o n  ( 3 1  n o t  a p p l y  i f  t h e  
t e n a n c y  a g r e e m e n t  p r o v i d e s  f o r  a  p e r i o d  o f  
n o t i c e  l o n g e r  t h a n  90 d a y s .  

( 4 )  The  c o u r t  c o u l d  a n n u l  a  r e n t  i n c r e a s e  o r  o t h e r  c h a n g e  
i n  t e r m s  i m p o s e d  b y  t h e  l a n d L o r d  f o r  t h e  p u r p o s e  o f  
e v i c t i n g  t h e  t e n a n t .  

( 5 1  The  a s s i g n e e  o f  a  t e n a n t ' s  r i g h t s  w o u l d  n o t  h a v e  
s e c u r i t y  o f  t e n u r e  a s  a g a i n s t  t h e  l a n d l o r d  u n l e s s  t h e  
ZandZord h a s  a g r e e d  t o  g r a n t  h i m  s e c u r i t y  o f  t e n u r e .  

( 6 )  T h e s e  p r o v i s i o n s  w o u l d  a p p l y  t o  t e n a n c i e s  i n  
e x i s t e n c e  a t  t h e  commencement o f  t h e  p r o p o s e d  A c t .  



X I V  

CONCLUSION 

W e  t h ink  t h a t  t h e  proposed A c t  which appears  i n  

Appendix B f a i r l y  ba lances  t h e  i n t e r e s t s  of  l and lo rds  and 

t enan t s .  I t  i s  our  hope t h a t  it w i l l  p rov ide  a  s a t i s f a c t o r y  

l e g a l  framework f o r  t h e i r  a c t i v i t i e s .  I t  is our  hope a l s o  

t h a t  our  d i s c u s s i o n  of a p l an  f o r  s e c u r i t y  of  t e n u r e ,  which 

we have included f o r  convenience a s  Appendix C w i l l  a s s i s t  

i n  t h e  making o f  an  informed d e c i s i o n  on t h e  s u b j e c t .  
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c o u r t s  42 
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Cont rac t ing  o u t  46  



APPENDIX B 

THE LANDLORD AND TENANT ACT 

P a r t  2 

( N o t e :  The p r e s e n t  Landlord  and T e n a n t  Ac t  would become 
P a r t  1 and would  be  made i n a p p l i c a b l e  t o  r e s i d e n t i a l  
t e n a n c i e s  a s  d e f i n e d  i n  P a r t  2 ) .  

D e f i n i t i o n s  

1. I n  t h i s  p a r t ,  un l e s s  t h e  con tex t  o therwise  r e q u i r e s  

(1) "common a r e a s "  means a r e a s  c o n t r o l l e d  by a  
l and lo rd  and used f o r  access  t o  r en t ed  premises 
o r  f o r  s e r v i c e  t o  a  t e n a n t ;  

( 2 )  " cou r t "  means a  c o u r t  of  competent j u r i s d i c t i o n ;  

( 3 )  " l and lo rd"  means t h e  l and lo rd  under a  r e s i d e n t i a l  
tenancy and inc ludes  a  t e n a n t  who s u b l e t s ;  

( 4 )  " r e s i d e n t i a l  premises" means a  se l f -conta ined  
dwel l ing  u n i t ;  

( 5 )  " r e s i d e n t i a l  tenancy" o r  "tenancy" 

( a )  means a  tenancy of r e s i d e n t i a l  premises 
p r i m a r i l y  f o r  r e s i d e n t i a l  purposes ,  and 

( b )  i nc ludes  an arrangement under which a  l and lo rd  
provides  r e s i d e n t i a l  premises t o  an employee 

(i) who provides  s e r v i c e s  i n  r e s p e c t  of t h e  
proper ty  of which t h e  premises a r e  a  
p a r t ,  o r  

(ii) i n  connection w i t h  t h e  employee's 
employment, and 

(c )  does n o t  i nc lude  a  tenancy p r i m a r i l y  f o r  
commercial o r  a g r i c u l t u r a l  purposes .  

( 6 )  " s e c u r i t y  depos i t "  means money o r  any p rope r ty  
o r  r i g h t  pa id  o r  given by a  t e n a n t  of r e s i d e n t i a l  
premises t o  a  l and lo rd  o r  h i s  agent  o r  t o  anyone 
on h i s  behalf  t o  be  he ld  by o r  f o r  t h e  account of  
t h e  l and lo rd  a s  s e c u r i t y  f o r  t h e  performance of an 
o b l i g a t i o n  o r  t h e  payment of  a  l i a b i l i t y  of  t h e  
t e n a n t  o r  t o  be r e tu rned  t o  t h e  t e n a n t  upon t h e  
happening of a  cond i t i on .  



( 7 )  " tenancy agreement" means a  l e a s e  o r  a  w r i t t e n  
o r  o r a l  agreement c r e a t i n g  a  r e s i d e n t i a l  tenancy.  

( 8 )  " t e n a n t "  

( a )  means t h e  t e n a n t  under a  r e s i d e n t i a l  
tenancy and inc ludes  a  sub tenan t ,  b u t  

(b) does n o t  i nc lude  a  roomer o r  boarder .  

Tenant ' s  Informat ion 

2 .  (1) A l a n d l o r d  of t h r e e  o r  more r e s i d e n t i a l  premises 
s h a l l  ensure  t h a t  a  n o t i c e  i n  Form C i s  d e l i v e r e d  
t o  t h e  t e n a n t  a t  o r  be fo re  t h e  time a t  which 
t h e  t e n a n t  t akes  possess ion  of t h e  r en t ed  premises.  

( 2 )  A l a n d l o r d  who contravenes  subsec t ion  (1) i s  
g u i l t y  of an o f f ence  and l i a b l e  on summary 
conv ic t ion  t o  a  f i n e  of n o t  more than  $100. 

3. (1) Where a  tenancy agreement i n  w r i t i n g  is executed 
by a  t e n a n t ,  t h e  l and lo rd  s h a l l  ensure  t h a t  a  
f u l l y  executed d u p l i c a t e  o r i g i n a l  copy of t h e  
tenancy agreement i s  d e l i v e r e d  t o  t h e  t e n a n t  
w i t h i n  2 1  days a f t e r  i t s  execut ion  and d e l i v e r y  
by t h e  t e n a n t .  

( 2 )  U n t i l  a  copy of t h e  tenancy agreement i s  
d e l i v e r e d  i n  accordance w i t h  subsec t ion  (1) 
t h e  t e n a n t  may withhold payment of  a l l  r e n t a l  
payments which f a l l  due. 

(3 )  The l and lo rd  may d e l i v e r  t h e  copy of t h e  
tenancy agreement a s  r equ i r ed  by subsec t ion  (1) 

( a )  p e r s o n a l l y ,  o r  

(b )  by o rd ina ry  mai l  addressed t o  t h e  t e n a n t  

(i) a t  t h e  r en t ed  premises i f  t h e  t e n a n t  
has  taken posses s ion ,  o r  

(ii) a t  any address  provided by t h e  t e n a n t  
f o r  d e l i v e r y  of a  copy of t h e  tenancy 
agreement. 



Landlord ' s Obl iga t ions  

4 .  (1) I n  every tenancy agreement t h e r e  a r e  impl ied 
t h e  fo l lowing  covenants between t h e  l and lo rd  
and t h e  t e n a n t  : 

( a )  t h a t  t h e  r en t ed  premises s h a l l  be 
a v a i l a b l e  f o r  peace fu l  occupat ion by 
t h e  t e n a n t  a t  t h e  commencement of t h e  
term, 

(b)  t h a t  n e i t h e r  t h e  l and lo rd  o r  anyone 
having a  c la im t o  t h e  r en t ed  premises 
under t h e  l a n d l o r d  s h a l l  i n  any s i g n i f i -  
c a n t  manner d i s t u r b  t h e  t e n a n t ' s  
possess ion  o r  peace fu l  enjoyment of  t h e  
r e n t e d  premises ,  

( c )  t h a t  t h e  r e n t e d  premises w i l l  be 
h a b i t a b l e  and i n  good r e p a i r  a t  t h e  
commencement of  t h e  tenancy,  and 

(d )  t h a t  throughout t h e  tenancy t h e  l and lo rd  
s h a l l  

(i) take  a l l  reasonable  s t e p s  t o  main ta in  
t h e  r en t ed  premises and common a r e a s  
i n  good r e p a i r ,  and 

(ii) comply w i t h  h e a l t h  and s a f e t y  s t a n d a r d s ,  
i nc lud ing  housing s t a n d a r d s ,  p r e s c r i b e d  
by law. 

(21 Subsect ions  (1) ( c )  and (d )  apply whether o r  
n o t  a  l ack  of h a b i t a b i l i t y  o r  s t a t e  of  d i s -  
r e p a i r  e x i s t e d  t o  t h e  knowledge of t h e  t e n a n t  
b e f o r e  t h e  tenancy agreement was e n t e r e d  i n t o .  

( 3 )  Subsect ion (1) (d )  does n o t  apply i f  

( a )  t h e  t e n a n t  would be l i a b l e  t o  the 
l and lo rd  f o r  t h e  expenses of r e p a i r  i f  
made, 

(b )  t h e  r e p a i r s  would have t o  be made i n  t h e  
r en t ed  premises ,  and 

( c )  t h e  l a n d l o r d  i s  i n  t h e  process  of  
t e rmina t ing  t h e  tenancy.  



Privacy 

5.  (1) Except a s  provided i n  t h i s  s e c t i o n  a  l and lo rd  
i s  n o t  e n t i t l e d  t o  e n t e r  r en t ed  premises 
w i thou t  t h e  consent  of t h e  t e n a n t  o r  of  a  
person r i g h t f u l l y  i n  t h e  premises.  

( 2 )  A l a n d l o r d  i s  e n t i t l e d  t o  e n t e r  r en t ed  premises 
w i thou t  consen t  o r  n o t i c e  i f  he  has  reasonable  
grounds t o  b e l i e v e  t h a t  

( a )  an emergency r e q u i r e s  e n t r y ,  o r  

(b )  t h e  t e n a n t  has  abandoned t h e  premises .  

( 3 )  A l a n d l o r d  i s  e n t i t l e d  t o  e n t e r  r en t ed  premises 
w i thou t  consent  b u t  upon n o t i c e  

( a )  t o  i n s p e c t  t h e  s t a t e  of  r e p a i r ,  

( b )  t o  make r e p a i r s ,  

(c )  t o  show t h e  premises t o  p rospec t ive  
purchasers  and mortgagees of t h e  p rope r ty ,  
o r  

(d )  t o  show t h e  premises t o  p rospec t ive  t e n a n t s  

(i) a f t e r  n o t i c e  of t e rmina t ion  of a  
p e r i o d i c  tenancy has  been g iven ,  o r  

(ii) dur ing  t h e  l a s t  month of a  tenancy 
f o r  a  f i x e d  term. 

( 4 )  A n o t i c e  under subsec t ion  (3 )  s h a l l  

( a )  be i n  w r i t i n g ,  

(b )  be  given t o  t h e  t e n a n t  a t  l e a s t  24 hours  
be fo re  t h e  t ime of e n t r y ,  and 

(c )  name a  reasonable  time f o r  t h e  e n t r y .  

(5 )  The l and lo rd  s h a l l  e x e r c i s e  h i s  r i g h t s  under 
t h i s  s e c t i o n  w i t h  due regard  t o  t h e  r i g h t s  
of t h e  t e n a n t  under s e c t i o n  4 ( l )  ( b ) .  



R e t a l i a t o r y  Ev ic t ion  - 
6 .  (1) A l a n d l o r d  s h a l l  n o t  t e rmina t e  a  tenancy f o r  

t h e  reason t h a t  t h e  t e n a n t  has 

( a )  taken s t e p s  t o  en fo rce  a  r i g h t  g ran ted  
t o  t h e  t e n a n t  o r  an o b l i g a t i o n  imposed 
on the  l and lo rd  by t h i s  Act,  o r  

( b )  made a  bona f i d e  complaint  t o  a  -- 
municipal  o r  governmental a u t h o r i t y  
a l l e g i n g  t h a t  t h e  l and lo rd  has  
v i o l a t e d  a  s t a t u t e ,  by-law o r  
r e g u l a t i o n  dea l ing  w i t h  h e a l t h ,  
s a f e t y  o r  housing s t anda rds .  

( 2 )  A n o t i c e  of t e rmina t ion  given i n  cont ravent ion  
of subsec t ion  (1) i s  i n e f f e c t i v e .  

(3 )  A l a n d l o r d  who contravenes  subsec t ion  (1) 
i s  g u i l t y  of an o f f ence  and l i a b l e  on 
summary convic t ion  t o  a  f i n e  of n o t  more 
than  $100. 

Rent - 

7 .  (1) A l and lo rd  s h a l l  n o t  i n c r e a s e  t h e  r e n t  payable 
under a  tenancy agreement o r  recover  any 
a d d i t i o n a l  r e n t  r e s u l t i n g  from such an i n c r e a s e  
un le s s  he g i v e s  t o  t h e  t e n a n t  a  w r i t t e n  n o t i c e  
of t h e  i n c r e a s e  i n  r e n t  a t  l e a s t  90 days be fo re  
t h e  d a t e  on which t h e  i n c r e a s e  i s  t o  be e f f e c t i v e .  

( 2 )  A t e n a n t  under a  p e r i o d i c  tenancy who r e c e i v e s  
a  n o t i c e  under subsec t ion  (1) and who f a i l s  t o  
g i v e  t o  t h e  l a n d l o r d  n o t i c e  of t e rmina t ion  
e f f e c t i v e  on o r  be fo re  t h e  d a t e  of  t h e  r e n t  
i n c r e a s e ,  s h a l l  be deemed t o  have accepted t h e  
same. 

( 3 )  A l a n d l o r d  who g i v e s  a  n o t i c e  of t e rmina t ion  
of a  p e r i o d i c  tenancy s h a l l  n o t ,  f o r  a  pe r iod  
of 90 days a f t e r  t h e  d a t e  t h e  n o t i c e  i s  g iven ,  
be e n t i t l e d  t o  demand o r  r e t a i n  any r e n t  f o r  
t h e  premises  i n  excess  of t h a t  payable under 
t h e  tenancy agreement a t  t h e  t i m e  of t h e  n o t i c e .  

( 4 )  A t e n a n t  who pays r e n t  i n  excess  of t h a t  
pe rmi t t ed  by subsec t ions  (1) and (3) i s  
e n t i t l e d  t o  recover  t h e  excess  from t h e  
l and lo rd .  



( 5 )  This  s e c t i o n  does n o t  apply i f  t h e  tenancy 
agreement provides  f o r  a pe r iod  of n o t i c e  
l onge r  than  9 0  days.  

Acce le ra t ion  Clauses 

8. A t e r m  i n  a tenancy agreement t h a t  provides  t h a t ,  
by reason of d e f a u l t  i n  payment of r e n t  due o r  i n  
observance of any o b l i g a t i o n  of t h e  t e n a n t  under 
a tenancy agreement, t h e  whole o r  any p a r t  o f  t h e  
remaining r e n t  f o r  t h e  term of t h e  tenancy becomes 
due and payable ,  i s  vo id  and unenforceable .  

Tenan t ' s  Ob l iga t ions  

9 .  (1) I n  every tenancy agreement t h e r e  a r e  impl ied  
t h e  fol lowing covenants between t h e  t e n a n t  
and t h e  l and lo rd :  

( a )  t h a t  n e i t h e r  t h e  t e n a n t ,  ano ther  occupant 
of  t h e  r en t ed  premises ,  nor  a person 
i n v i t e d  t o  p rope r ty  of which t h e  r en t ed  
premises form a p a r t  by t h e  t e n a n t  o r  
ano ther  occupant ,  s h a l l  

(i) d i s t u r b ,  i n  any s i g n i f i c a n t  manner, 
t h e  possess ion  and peace fu l  enjoyment 
by t h e  l and lo rd  o r  ano ther  t e n a n t  of 
t h e i r  r i g h t s  i n  p roper ty  of which t h e  
r e n t e d  premises form a p a r t ,  o r  

(ii) damage such p rope r ty  

by any w i l f u l  o r  n e g l i g e n t  conduct 
i nc lud ing ,  b u t  n o t  l i m i t e d  t o ,  i l l e g a l ,  
dangerous,  o r  o f f e n s i v e  conduct.  

( b )  t h a t  t h e  t e n a n t  s h a l l  main ta in  t h e  r e n t e d  
premises and inc luded  f u r n i s h i n g s  and 
equipment i n  reasonable  c l e a n l i n e s s ,  

( c )  t h a t  t h e  t e n a n t  s h a l l  n o t i f y  t h e  l a n d l o r d ,  
i n s o f a r  a s  reasonably p o s s i b l e ,  of any 
condi t ion  of d i s r e p a i r  i n  t h e  r en t ed  
premises known t o  t h e  t e n a n t ,  and 

(d )  t h a t  t h e  t e n a n t  s h a l l  t a k e  such emergency 
a c t i o n  a s  would be taken by a reasonable  
t e n a n t  under t h e  c i rcumstances ,  s h o r t  of 
permanent r e p a i r ,  t o  minimize damage t o  t h e  
r en t ed  premises from any cause.  



(2 )  The t e n a n t  is n o t  l i a b l e  under subsec t ion  (1) ( a )  
f o r  t h e  conduct of  ano ther  person o t h e r  than  
i n  t h e  r en t ed  premises un le s s  t h e  t e n a n t  could 
reasonably have prevented t h e  conduct .  

( 3 )  The covenant impl ied by subsec t ion  (1) ( a )  
i n  favour  of t h e  l and lo rd  a l s o  b e n e f i t s  and 
is en fo rceab le  by any o t h e r  t e n a n t  of t h e  
l and lo rd  a f f e c t e d  by a  breach t h e r e o f .  

( 4 )  The t e n a n t  i s  n o t  l i a b l e  t o  t h e  l and lo rd  
under s e c t i o n s  (1) and ( 2 )  f o r  any damage 
s u s t a i n e d  from f i r e ,  un l e s s  

( a )  t h e  f i r e  was i n t e n t i o n a l l y  caused by t h e  
t e n a n t ,  o r  

(b )  t h e  i n s u r e r  under a  p o l i c y  of insurance  
i n  favour of t h e  l a n d l o r d  i s  e n t i t l e d  t o  
and does r e f u s e  t o  indemnify t h e  l a n d l o r d  
by reason of t h e  t e n a n t ' s  conduct .  

Locks and S e c u r i t y  Devices 

10.  (1) Nei ther  a  t e n a n t  nor  a  l and lo rd  s h a l l  add t o  
o r  change t h e  locks  on doors g iv ing  access  t o  
t h e  r en t ed  premises o r  t o  t h e  p rope r ty  of which 
t h e  r en t ed  premises form a  p a r t ,  wi thout  t h e  
consent  of t h e  o t h e r  p a r t y ,  o r ,  i n  t h e  ca se  of 
a  l a n d l o r d ,  un l e s s  a  key i s  made a v a i l a b l e  f o r t h -  
w i th  t o  t h e  t e n a n t .  

(2 )  Subsect ion (1) does no t  apply t o  t h e  i n s t a l l a t i o n  
by a  t e n a n t  of a  s e c u r i t y  dev ice  which i s  capable  
of being pu t  i n t o  e f f e c t  only  whi le  a  person i s  
i n s i d e  t h e  r en t ed  premises and which can be i n s t a l l e d  
and removed wi thout  damage t o  t h e  proper ty .  

( 3 )  A l a n d l o r d  o r  t e n a n t  who contravenes  subsec t ion  (1) 
i s  g u i l t y  o f  an o f f ence  and l i a b l e  on summary 
conv ic t ion  t o  a  f i n e  of no t  more than $100. 

T rans fe r  of  I n t e r e s t s  

11. (1) A t e n a n t  has  t h e  r i g h t  t o  a s s i g n  o r  s u b l e t .  

( 2 )  I f  t h e  tenancy agreement s o  prov ides ,  t h e  r i g h t  
is s u b j e c t  t o  t h e  l a n d l o r d ' s  consen t ,  b u t  t h e  
l a n d l o r d  s h a l l  n o t  wi thhold h i s  consent  
a r b i t r a r i l y  o r  unreasonably.  



(3 )  Unless a  con t r a ry  i n t e n t i o n  i s  expressed i n  
t h e  tenancy agreement a  p rov i s ion  r e q u i r i n g  
t h e  l a n d l o r d ' s  consent  t o  an assignment 
a p p l i e s  t o  a  subsequent assignment o r  
s u b l e t t i n g .  

( 4 )  I f  t h e  l and lo rd  does n o t  answer a  r eques t  
f o r  h i s  consen t  t o  an assignment o r  sub- 
l e t t i n g  wi th in  15 days from t h e  d a t e  of 
t h e  r e q u e s t ,  he i s  deemed t o  have consented 
t o  t h e  assignment o r  s u b l e t t i n g .  

( 5 )  Notwithstanding subsec t ion  ( 2 )  a  l and lo rd  
may withhold h i s  consent  i f  

( a )  t h e  premises a r e  by law a v a i l a b l e  t o  
t e n a n t s  w i t h  s p e c i a l  q u a l i f i c a t i o n s ,  and 

( b )  t h e  ass ignee  o r  sub tenant  does n o t  have 
t h e  s p e c i a l  q u a l i f i c a t i o n s .  

12. (1) Except a s  provided i n  s e c t i o n  40 a  subsequent 
owner of p roper ty  s u b j e c t  t o  a  tenancy,  whi le  
he remains owner of t h e  p rope r ty ,  has  a l l  t h e  
r i g h t s  and i s  s u b j e c t  t o  a l l  t h e  o b l i g a t i o n s  
of t h e  l and lo rd  r e l a t i n g  t o  t h e  tenancy.  

( 2 )  An a s s ignee  of t h e  i n t e r e s t  of t h e  t e n a n t ,  
wh i l e  he  cont inues  t o  hold  t h e  i n t e r e s t ,  has 
a l l  t h e  r i g h t s  and i s  s u b j e c t  t o  a l l  t h e  
o b l i g a t i o n s  of t h e  t e n a n t  r e l a t i n g  t o  t h e  
tenancy.  

( 3 )  This  s e c t i o n  i s  s u b j e c t  t o  t h e  Land T i t l e s  
Act. 

P re se rva t ion  of E x i s t i n g  Remedies 

13.  Unless o therwise  provided t h i s  Act does n o t  a f f e c t  

(1) a  remedy t o  which a  l and lo rd  o r  t e n a n t  is 
e n t i t l e d ,  o r  

( 2 )  t h e  power of a  c o u r t  t o  g r a n t  r e l i e f .  

Tenant ' s  Remedies 

1 4 .  (1) I f  a  l a n d l o r d ' s  breach of o b l i g a t i o n  under 
t h e  tenancy agreement o r  under t h i s  Act depr ives  
t h e  t e n a n t  of a  s u b s t a n t i a l  p a r t  of  t h e  b e n e f i t  
of  t h e  tenancy agreement t h e  t e n a n t  may 



( a )  t r e a t  t h e  tenancy agreement a s  t e rmina ted  
and vaca t e  t h e  r en t ed  premises,  o r  

(b )  proceed under subsec t ion  ( 2 )  . 
(2 )  The t e n a n t  may g i v e  t h e  l and lo rd  a  n o t i c e  i n  

w r i t i n g  

( a )  spec i fy ing  t h e  breach;  and 

(b )  n o t i f y i n g  t h e  l and lo rd  t h a t  t h e  tenancy 
agreement w i l l  t e rmina t e  1 4  days a f t e r  
t h e  g iv ing  of t h e  n o t i c e  un le s s  w i th in  
t h a t  t ime t h e  l and lo rd  f i l e s  and s e r v e s  a  
n o t i c e  of a p p l i c a t i o n  t o  t h e  c o u r t  f o r  
an o r d e r  s e t t i n g  a s i d e  t h e  n o t i c e .  

( 3 )  The c o u r t  s h a l l  set a s i d e  t h e  n o t i c e  un le s s  it 
i s  s a t i s f i e d  t h a t  a  breach desc r ibed  i n  sub- 
s e c t i o n  (1) has  occurred.  

(4) I f  t h e  l and lo rd  does n o t  app ly ,  it s h a l l  be 
conc lus ive ly  deemed t h a t  t h e r e  was a  breach 
desc r ibed  i n  subsec t ion  (1) and t h e  tenancy 
is te rmina ted .  

(5 )  I f  a  tenancy i s  terminated under t h i s  s e c t i o n  

( a )  r e n t  i s  payable t o  t h e  d a t e  of  t e rmina t ion ,  
and no longe r ,  a t  t h e  r a t e  provided i n  t h e  
tenancy agreement, w i t h  pro r a t a  - prov i s ion  
f o r  a  f r a c t i o n a l  r e n t a l  pe r iod ;  and 

(b )  each p a r t y  i s  e n t i t l e d  t o  en fo rce  a l l  
r i g h t s  which accrue  t o  t h e  t i m e  of 
t e rmina t ion ,  and 

(c )  t h e  t e n a n t  i s  e n t i t l e d  t o  damages f o r  
t h e  l o s s  of t h e  b e n e f i t  of t h e  agreement 
over t h e  balance of t h e  unexpired term. 

15. (1) I f  a  l and lo rd  commits a  breach of an o b l i g a t i o n  
under a  tenancy agreement o r  t h i s  Act,  t h e  
t e n a n t  may by n o t i c e  apply f o r  any one o r  more 
of t h e  fol lowing remedies 

( a )  damages s u f f e r e d  by reason of t h e  breach ,  

(b )  abatement of  r e n t  t o  t h e  e x t e n t  t h a t  t h e  
breach depr ives  t h e  t e n a n t  of t h e  b e n e f i t  
of t h e  tenancy agreement, and 



(c )  judgment f o r  t h e  c o s t  of  making good 
t h e  l a n d l o r d ' s  d e f a u l t .  

( 2 )  The c o u r t  may 

( a )  make an o rde r  o r  g i v e  a  judgment app l i ed  
f o r  under subsec t ion  ( I ) ,  

(b )  d i r e c t  t h a t  t h e  t e n a n t  pay i n t o  c o u r t ,  
pending and a f t e r  d i s p o s i t i o n  of t h e  
a p p l i c a t i o n ,  such amounts of f u t u r e  r e n t ,  
i f  any, a s  t h e  c o u r t  deems approp r i a t e  
t o  s ecu re  enforcement of any o rde r  g ran t ed  
under subsec t ion  ( 1 1 ,  and 

(c )  d i r e c t  t h a t  any amount of r e n t  pa id  i n t o  
c o u r t  be d i sbu r sed ,  a s  a p p r o p r i a t e ,  

(i) t o  t h e  t e n a n t  a s  damages, 

(ii) t o  t h e  l and lo rd ,  t h e  t e n a n t  o r  a  
t h i r d  p a r t y ,  f o r  c o s t s  reasonably 
incu r r ed  i n  making good t h e  l a n d l o r d ' s  
d e f a u l t ,  and 

(iii) t o  t h e  land lord  any remaining sums. 

( 3 )  The c o u r t  may r e f u s e  t o  permit  t h e  t e n a n t  t o  
pay f u t u r e  r e n t  i n t o  c o u r t  upon being s a t i s f i e d  
t h a t  

( a )  t h e r e  was no breach ,  o r  

(b )  t h e  breach 

(i) was n o t  s i g n i f i c a n t ,  

(ii) was beyond t h e  l a n d l o r d ' s  reasonable  
c o n t r o l ,  o r  

(iii) was exp res s ly  o r  impl ied ly  waived by 
t h e  t e n a n t .  

Landlord 's  Remedies 

1 6 .  (1) I f  a  t e n a n t ,  by abandonment of t h e  r en t ed  
premises o r  o therwise ,  g i v e s  t h e  l and lo rd  
reasonable  grounds t o  b e l i e v e  t h a t  t h e  t e n a n t  
has  repudia ted  t h e  tenancy agreement, t h e  
l and lo rd  may e i t h e r  



( a )  accep t  t h e  r epud ia t ion  a s  a  t e rmina t ion  
of t h e  tenancy,  o r  

(b)  r e f u s e  t o  accep t  t h e  r epud ia t ion  and 
cont inue t h e  tenancy.  

( 2 )  A l a n d l o r d  who proceeds under subsec t ion  (1) ( a )  

( a )  may recover  any r e n t  accrued,  and damages 
s u f f e r e d  by reason of t h e  breach of o t h e r  
o b l i g a t i o n s  of t h e  t e n a n t ,  t o  t h e  d a t e  of 
t e rmina t ion  of t h e  tenancy,  

(b )  may recover  damages f o r  t h e  l o s s  of  t h e  
b e n e f i t  of t h e  tenancy agreement 

(i) i f  f o r  a  f i x e d  term tenancy,  over  
t h e  unexpired pe r iod  of t h e  tenancy 
agreement, o r  

(ii) i f  f o r  a  p e r i o d i c  tenancy,  u n t i l  
t h e  e a r l i e s t  d a t e  t h e  t e n a n t  could 
have terminated t h e  tenancy i f  h i s  
a c t s  of  r epud ia t ion  had c o n s t i t u t e d  
a  p roper  n o t i c e  of t e rmina t ion ,  

and 

(c )  i s  s u b j e c t  t o  a  duty  t o  t a k e  reasonable  
s t e p s  t o  m i t i g a t e  h i s  damages. 

( 3 )  A l and lo rd  who proceeds under subsec t ion  (1) (b)  

( a )  may enforce  t h e  tenancy agreement, bu t  

( b )  i s  s u b j e c t  t o  a  duty  t o  t a k e  reasonable  
s t e p s  t o  r e n t  t h e  premises on beha l f  o f  
t h e  t e n a n t  t o  m i t i g a t e  t h e  t e n a n t ' s  
l i a b i l i t y  f o r  r e n t  under t h e  tenancy 
agreement . 

1 7 .  (1) I f  a  t e n a n t  commits a  s u b s t a n t i a l  breach of 
o b l i g a t i o n  under a  tenancy agreement o r  under 
t h e  Act,  t h e  l a n d l o r d  may g i v e  t h e  t e n a n t  n o t i c e  
t h a t  t h e  tenancy w i l l  t e rmina t e  1 4  days a f t e r  
t h e  d a t e  of g iv ing  of n o t i c e  un le s s  w i th in  t h e  
s a i d  per iod  of 1 4  days t h e  t e n a n t  s e r v e s  on t h e  
l and lo rd  a  n o t i c e  of o b j e c t i o n  t o  t h e  t e rmina t ion .  

( 2 )  A n o t i c e  under s'ubsection (1) s h a l l  g i v e  
p a r t i c u l a r s  of t h e  a l l e g e d  breach.  



( 3 )  Without r e s t r i c t i n g  t h e  g e n e r a l i t y  of  sub- 
s e c t i o n  (1) , " s u b s t a n t i a l  breach" f o r  t h e  
purposes of t h i s  s e c t i o n  inc ludes  

( a )  a  f a i l u r e  t o  pay r e n t ,  

(b )  doing o r  p e r m i t t i n g  s u b s t a n t i a l  damage 
t o  t h e  r e n t e d  premises o r  common a r e a s ,  

(c)  performing i l l e g a l  a c t s ,  o r  c a r r y i n g  on 
an  i l l e g a l  t r a d e ,  bus ines s ,  occupat ion 
o r  c a l l i n g ,  i n  t h e  r en t ed  premises o r  
common a r e a s ,  

(d )  a breach which c r e a t e s  a  danger t o  
person o r  p rope r ty ,  

(e) a  breach which causes  undue i n t e r f e r e n c e  
wi th  t h e  r i g h t s  of t h e  l and lo rd  o r  o t h e r  
t e n a n t s ,  

( f )  a  s e r i e s  of  breaches  t h e  cumulative 
e f f e c t  of which is s u b s t a n t i a l .  

( 4 )  I f  t h e  breach i s  a  d e f a u l t  i n  payment of r e n t ,  
and i f  t h e  t e n a n t  pays t h e  a r r e a r s  of  r e n t  
w i t h i n  t h e  s a i d p e r i o d  o f  1 4  days ,  t h e  n o t i c e  
i s  i n e f f e c t i v e  whether o r  n o t  t h e  l and lo rd  
a p p l i e s  under subsec t ion  ( 6 )  . 

( 5 )  Except a s  provided i n  subsec t ion  ( 4 )  t h e  
tenancy s h a l l  t e rmina t e  i n  accordance w i t h  
t h e  l a n d l o r d ' s  n o t i c e  un le s s  t h e  t e n a n t  
s e r v e s  a  n o t i c e  of o b j e c t i o n  under sub- 
s e c t i o n  (1). 

( 6 )  The l a n d l o r d  may 

( a )  i n s t e a d  of s e rv ing  a n d t i c e  under sub- 
s e c t i o n  (1) , o r  

(b)  i f  t h e  t e n a n t  s e r v e s  a  n o t i c e  of o b j e c t i o n  
under subsec t ion  (1) 

apply t o  t h e  c o u r t  f o r  an o rde r  t e rmina t ing  t h e  
tenancy agreement. 

( 7 )  Upon an a p p l i c a t i o n  by a  l and lo rd  under sub- 
s e c t i o n  ( 6 )  t h e  c o u r t  



( a )  i f  s a t i s f i e d  t h a t  t h e  t e n a n t  has  committed 
a s u b s t a n t i a l  breach of o b l i g a t i o n  under 
t h e  tenancy agreement o r  under t h i s  Act ,  
s h a l l  make an o r d e r  t e rmina t ing  t h e  tenancy 
agreement, o r  

(b )  i f  n o t  s o  s a t i s f i e d ,  s h a l l  deny t h e  
a p p l i c a t i o n .  

( 8 )  I f  a tenancy agreement i s  terminated under t h i s  
s e c t i o n  

( a )  r e n t  accrued be fo re  t h e  d a t e  of  t e rmina t ion  
i s  payable ,  and 

(b )  t h e  r i g h t s  of t h e  p a r t i e s  s h a l l  be 
determined a s  i n  t h e  case  of any o t h e r  
t e rmina t ion  of a tenancy agreement. 

F r u s t r a t i o n  

18. (1) A tenancy agreement i s  f r u s t r a t e d  i f  

( a )  t h e  r en t ed  premises a r e  des t royed ,  o r  

(b )  t h e  r en t ed  premises ,  t h e  common a r e a s ,  
o r  t h e  p rope r ty  of which they form a p a r t ,  
a r e  damaged t o  such an e x t e n t  t h a t  

(i) a reasonable  l and lo rd  would n o t  
r e p a i r  t h e  damaged p rope r ty ,  o r  

(ii) a reasonable  t e n a n t  would no t  be 
w i l l i n g  t o  remain a s  t e n a n t .  

( 2 )  The F r u s t r a t e d  Con t r ac t s  Act a p p l i e s  t o  a 
tenancy agreement which i s  f r u s t r a t e d .  

Overholding Tenant 

19. While an overholding t e n a n t  remains i n  possess ion  
of premises a f t e r  t h e  t e rmina t ion  of t h e  tenancy,  
n e i t h e r  t h e  l and lo rd  n o r  a new t e n a n t  i s  e n t i t l e d  
t o  o b t a i n  possess ion except  by consent  o r  under 
o rde r  of a c o u r t .  



F a i l u r e  t o  Give Possess ion 

2 0 .  (1) Where a  t e n a n t  overholds  a f t e r  t h e  t e rmina t ion  
of a  tenancy,  t h e  l and lo rd  has  a  r i g h t  t o  
recover  from such t e n a n t  

( a )  compensation f o r  use  and occupation by 
t h e  overholding t e n a n t ,  

( b )  damages s u f f e r e d  by t h e  l and lo rd  a s  a  
consequence of t h e  overholding,  i n c l u d i n g ,  
b u t  n o t  l i m i t e d  t o ,  indemnif ica t ion  f o r  
damages, gene ra l  and s p e c i a l ,  f o r  which 
t h e  l a n d l o r d  i s  l i a b l e  t o  a  new t e n a n t ,  
which could reasonably have been fo re seen  
by t h e  overholding t e n a n t  a s  a  consequence 
of t h e  overholding.  

(2 )  Where a  l and lo rd  breaches  h i s  covenant t o  
g i v e  a  t e n a n t  possess ion  of t h e  r en t ed  premises 
a t  t h e  commencement of t h e  term, t h e  t e n a n t  has  
t h e  fo l lowing  r i g h t s  a g a i n s t  t h e  l and lo rd  

( a )  t o  r e p u d i a t e  t h e  tenancy agreement, 

( b )  t o  recover  damages, g e n e r a l  and s p e c i a l ,  
which could reasonably have been fo re seen  
by t h e  l and lo rd  a s  a  consequence of t h e  
breach,  and 

(c )  t o  o b t a i n  s p e c i f i c  performance of t h e  
covenant f o r  possess ion  i n  t h e  d i s c r e t i o n  
of t h e  c o u r t .  

( 3 )  Where a  t e n a n t  i s  unable t o  o b t a i n  possess ion  
o f  r e n t e d  premises because they a r e  wrongful ly  
occupied by ano the r ,  t h e  t e n a n t  has  a  r i g h t  
t o  recover  from t h e  wrongful  occupant 

( a )  possess ion  of t h e  premises ,  

(b )  damages, g e n e r a l  and s p e c i a l ,  which could 
reasonably have been fo re seen  by t h e  
wrongful occupant a s  a  consequence o f  t h e  
occupat ion.  

( 4 )  The d o c t r i n e  of i n t e r e s s e  t e r m i n i  i s  abol i shed .  



Obtaining Possess ion 

2 1 .  (1) Where a  t e n a n t ,  a f t e r  h i s  tenancy has  
e x p i r e d  o r  has  been terminated,  does n o t  
go o u t  of possess ion  of t h e  premises h e l d  
by him, t h e  l and lo rd  may apply by o r i g i n a t i n g  
n o t i c e  of motion t o  t h e  Supreme Court  f o r  an 
o r d e r  f o r  possess ion .  

( 2 )  The o r i g i n a t i n g  n o t i c e  s h a l l  be se rved  a t  l e a s t  
t h r e e  days be fo re  t h e  day named i n  t h e  n o t i c e  
f o r  hea r ing  of t h e  a p p l i c a t i o n .  

( 3 )  The a p p l i c a t i o n  of t h e  l and lo rd  s h a l l  be 
supported by an a f f i d a v i t  

( a )  s e t t i n g  f o r t h  t h e  terms of t h e  tenancy,  

( b )  proving t h e  e x p i r a t i o n  o r  t e rmina t ion  
of t h e  tenancy,  

( c )  s t a t i n g  t h e  f a i l u r e  of t h e  t e n a n t  t o  
d e l i v e r  up possess ion  and t h e  reasons  
given f o r  t h e  f a i l u r e ,  i f  any were g iven ,  
and 

(d )  s t a t i n g  any o t h e r  r e l e v a n t  f a c t s .  

22 .  (1) The o r i g i n a t i n g  n o t i c e  of motion of t h e  
l a n d l o r d  may a l s o  i nc lude  

( a )  a  c la im f o r  a r r e a r s  of  r e n t ,  

( b )  a  c la im f o r  compensation f o r  use  
and occupat ion of t h e  premises by t h e  
t e n a n t  a f t e r  t h e  e x p i r a t i o n  o r  t e rmina t ion  
of t h e  tenancy,  and 

(c )  a  c la im f o r  damages. 

( 2 )  Where a  c la im is made under subsec t ion  (1) 
t h e  a f f i d a v i t  i n  suppor t  of  t h e  motion s h a l l  
a l s o  show 

( a )  where a  c la im i s  made f o r  r e n t ,  t h e  
amount of r e n t  i n  a r r e a r  and t h e  t ime dur ing  
which it has  been i n  a r r e a r ,  

( b )  where a  c la im i s  made f o r  compensation, 
p a r t i c u l a r s  of  t h e  use  made of t h e  premises 
a f t e r  t h e  e x p i r a t i o n  o r  t e rmina t ion  of t h e  
tenancy,  s o  f a r  a s  i s  known, and 



( c )  where a c la im i s  made f o r  damages, 
p a r t i c u l a r s  t h e r e o f .  

23. (1) Upon hea r ing  t h e  motion,  o r  where it i s  
opposed, upon hear ing  and cons ider ing ,  i n  a 
summary way, t h e  o r a l  and a f f i d a v i t  evidence 
of t h e  p a r t i e s  and t h e i r  w i tnes ses ,  t h e  c o u r t  
may 

( a )  i f  it i s  s a t i s f i e d  t h a t  t h e  tenancy has 
exp i r ed ,  g i v e  an o r d e r  f o r  possess ion ,  

(b )  where a c la im f o r  r e n t  i s  made, g ive  
judgment f o r  t h e  amount of r e n t  proven 
t o  be i n  a r r e a r s ,  

( c )  where a c la im f o r  compensation f o r  use  
and occupat ion o r  f o r  damages is made 
g i v e  judgment i n  such amount a s  t h e  c o u r t  
may determine,  having regard  i n  t h e  ca se  
of a c la im f o r  compensation f o r  use  and 
occupa t ion  t o  t h e  n a t u r e  of t h e  use  and 
occupat ion and t h e  r e n t  payable dur ing  t h e  
tenancy,  and 

(d )  make such o r d e r  a s  t o  c o s t s  a s  it t h i n k s  
j u s t .  

(2 )  The c o u r t  may g r a n t  o r  d i smiss  t h e  a p p l i c a t i o n  
i n  whole o r  i n  p a r t  and may d i r e c t  t h e  t r i a l  
of an i s s u e  t o  determine any ma t t e r  i n  d i s p u t e .  

( N o t e :  I f  t h e  Temporary Rent  ReguZa t ion  Measures Ac t  i s  
c o n t i n u e d  r e f e r e n c e s  shouZd b e  made t o  i t  i n  t h i s  
s e c t i o n  as  i s  done i n  s e c t i o n  12 1 1 . 1 )  o f  t h e  
LandZord and T e n a n t  A c t  as  amended by s e c t i o n  42 
o f  S . A .  1975,  c .  8 4 1 .  

24. (1) An o rde r  under s e c t i o n  23 g r a n t i n g  possess ion 

( a )  s h a l l  d i r e c t  t h e  t e n a n t  t o  d e l i v e r  up 
possess ion  of t h e  premises t o  t h e  land lord  
by a s p e c i f i e d  d a t e  o r  w i th in  a s p e c i f i e d  
t ime a f t e r  s e r v i c e  o f  t h e  o r d e r  on t h e  
t e n a n t ,  and 

(b )  s h a l l  s t a t e  t h a t  i f  t h e  o r d e r  i s  n o t  
obeyed by t h e  s p e c i f i e d  d a t e  o r  w i t h i n  
t h e  s p e c i f i e d  t i m e  a  w r i t  of  possess ion  
w i l l  i s s u e  wi thout  any f u r t h e r  o rde r .  



( 2 )  The o rde r  may be se rved  i n  t h e  same manner 
a s  a  n o t i c e  may be served on a  t e n a n t  
pursuant  t o  s e c t i o n  45. 

25. Where t h e  o rde r  i s  n o t  obeyed by t h e  s p e c i f i e d  d a t e  
o r  w i th in  t h e  s p e c i f i e d  t ime,  t h e  l and lo rd  i s  e n t i t l e d ,  
w i thou t  any f u r t h e r  o r d e r ,  t o  be i s s u e d  a  w r i t  of 
possess ion  on f i l i n g  an a f f i d a v i t  showing s e r v i c e  
of t h e  o r d e r  and t h a t  it has  n o t  been obeyed. 

2 6 .  Proceedings i n  r e s p e c t  of a  c la im f o r  a r r e a r s  o f  r e n t  
o r  compensation may cont inue  t o  judgment notwiths tanding 
t h a t  t h e  t e n a n t  d e l i v e r s  up possess ion  of o r  vaca t e s  t h e  
premises a f t e r  s e r v i c e  upon him of t h e  o r i g i n a t i n g  n o t i c e  
of motion. 

27. Where an a p p l i c a t i o n  i s  made i n  which t h e  P r o v i n c i a l  
Court  has  power t o  g r a n t  an o rde r  f o r  possess ion  a s  
provided i n  s e c t i o n  42, t h e  l a n d l o r d ,  i n s t e a d  of 
proceeding under s e c t i o n s  21 t o  2 7 ,  may apply t o  t h e  
P r o v i n c i a l  Court i n  accordance wi th  t h e  r u l e s  and 
p r a c t i c e  of t h e  c o u r t  f o r  an o r d e r  f o r  pos ses s ion ,  
compensation f o r  use and occupa t ion ,  and damages 
f lowing from t h e  t e n a n t ' s  r e f u s a l  t o  g ive  possess ion .  

Termination of Tenancies 

28. (1) A weekly o r  monthly o r  year-to-year tenancy 
may be te rmina ted  by e i t h e r  t h e  l and lo rd  o r  
t h e  t e n a n t  upon n o t i c e  t o  t h e  o t h e r  and,  
t h e  n o t i c e  

( a )  s h a l l  meet t h e  requirements  of  s e c t i o n  29, 

(b )  s h a l l  be given i n  t h e  manner p r e s c r i b e d  
by s e c t i o n  45, and 

( c )  s h a l l  be given i n  s u f f i c i e n t  t ime t o  g i v e  
t h e  pe r iod  of n o t i c e  r equ i r ed  by s e c t i o n  30 ,  
31, o r  32, a s  t h e  case  may be.  

( 2 )  Any o t h e r  k ind  of tenancy determinable  on 
n o t i c e  may, be te rmina ted  a s  provided by 
s e c t i o n s  2 9  and 45. 

2 9 .  (1) A l and lo rd  o r  a  t e n a n t  s h a l l  g i v e  n o t i c e  i n  
w r i t i n g .  

(2 )  A n o t i c e  i n  w r i t i n g  



( a )  s h a l l  be  s igned  by t h e  person g iv ing  t h e  
n o t i c e ,  o r  h i s  agen t ,  

( b )  s h a l l  i d e n t i f y  t h e  premises i n  r e s p e c t  
of which t h e  n o t i c e  i s  g iven ,  and 

(c )  s h a l l  s t a t e  t h e  d a t e  on which t h e  tenancy 
i s  t o  t e rmina t e  o r  t h a t  t h e  tenancy is t o  
t e rmina t e  on t h e  l a s t  day of t h e  p e r i o d  of 
tenancy nex t  fol lowing t h e  g iv ing  of t h e  
n o t i c e  . 

( 3 )  A n o t i c e  may s t a t e  bo th  

( a )  t h e  d a t e  on which t h e  tenancy i s  t o  
t e rmina t e ,  and 

( b )  t h a t  t h e  tenancy i s  t o  t e rmina t e  on t h e  
l a s t  day of t h e  pe r iod  of t h e  tenancy nex t  
fol lowing t h e  g iv ing  of t h e  n o t i c e ,  

and i f  it does s t a t e  both  and t h e  d a t e  on which 
t h e  tenancy i s  t o  te rmina te  is i n c o r r e c t l y  s t a t e d ,  
t h e  n o t i c e  i s  n e v e r t h e l e s s  e f f e c t i v e  t o  t e rmina t e  
t h e  tenancy on t h e  l a s t  day of t h e  pe r iod  of t h e  
tenancy nex t  fo l lowing  t h e  g iv ing  of t h e  n o t i c e .  

(4) A n o t i c e  need n o t  be i n  any p a r t i c u l a r  form, b u t  
a  n o t i c e  by a  l a n d l o r d  t o  a  t e n a n t  may be i n  
Form A of t h e  Schedule and a  n o t i c e  by a  t e n a n t  
t o  a  l and lo rd  may be i n  Form B of t h e  Schedule.  

30.  (1) A n o t i c e  t o  t e rmina te  a  weekly tenancy s h a l l  be 
given on o r  be fo re  t h e  l a s t  day of one week of t h e  
tenancy t o  be e f f e c t i v e  on t h e  l a s t  day of t h e  
fol lowing week of t h e  tenancy.  

( 2 )  For t h e  purposes of t h i s  s e c t i o n ,  "week of t h e  
tenancy" means t h e  weekly pe r iod  on which t h e  
tenancy i s  based and n o t  n e c e s s a r i l y  a  calendar  
week and, un l e s s  otherwise  s p e c i f i c a l l y  agreed 
upon, t h e  week s h a l l  be deemed t o  begin on t h e  
day upon which r e n t  i s  payable .  

31. (1) A n o t i c e  t o  t e rmina t e  a  monthly tenancy s h a l l  
be given on o r  be fo re  t h e  l a s t  day of one month 
of t h e  tenancy t o  be e f f e c t i v e  on t h e  l a s t  day 
of t h e  fol lowing month of t h e  tenancy.  



( 2 )  For t h e  purposes of t h i s  s e c t i o n ,  "month of 
t h e  tenancy" means t h e  monthly per iod  on which 
t h e  tenancy is based and n o t  n e c e s s a r i l y  a  
ca lendar  month and, un l e s s  o therwise  s p e c i f i c a l l y  
agreed upon, t h e  month s h a l l  be deemed t o  begin 
on t h e  day upon which r e n t  i s  payable .  

32. (1) A n o t i c e  t o  t e rmina t e  a  year-to-year tenancy 
s h a l l  be  given on o r  b e f o r e  t h e  60th day be fo re  
t h e  l a s t  day of any yea r  of  t h e  tenancy t o  be 
e f f e c t i v e  on t h e  l a s t  day of t h a t  yea r  of t h e  
tenancy.  

( 2 )  For t h e  purposes of t h i s  s e c t i o n ,  "year  of t h e  
tenancy" means t h e  y e a r l y  per iod  on which t h e  
tenancy i s  based and n o t  n e c e s s a r i l y  a  ca lendar  
y e a r ,  and un le s s  o therwise  agreed upon, t h e  
yea r  s h a l l  be deemed t o  begin on t h e  day,  o r  t h e  
anniversary  of t h e  day, on which t h e  t e n a n t  
f i r s t  became e n t i t l e d  t o  possess ion .  

33. (1) I n  t h i s  s e c t i o n ,  "condominium p lan"  and 
"condominium u n i t "  mean r e s p e c t i v e l y  a  
condominium plan and u n i t  a s  de f ined  i n  
The Condominium Proper ty  Act. 

( 2 )  Where, a f t e r  t h e  commencement of a  tenancy o r  
r e s i d e n t i a l  premises ,  

( a )  a  condominium plan is r e g i s t e r e d  o r  i s  
proposed t o  be r e g i s t e r e d  i n  t h e  Land 
T i t l e s  Of f i ce  and inc ludes  o r  i s  proposed 
t o  i nc lude  t h o s e  r e s i d e n t i a l  premises ,  
and 

(b)  a  n o t i c e  of t e rmina t ion  of t h a t  tenancy 
i s  given t o  t h e  t e n a n t  f o r  t h e  purpose of 
ob t a in ing  vacant  possess ion  of t h e  r e s i d e n t i a l  
premises i n  o r d e r  t h a t  t h e  r e s i d e n t i a l  
premises o r  any p a r t  thereof  may be s o l d  
a s  a  condominium u n i t  o r  a s  p a r t  of a  
condominium u n i t ,  

t h e  n o t i c e  of t e rmina t ion  i s  void  un le s s  it 
provides  t h a t  t h e  tenancy i s  t o  t e rmina t e  
a s  of a  day n o t  l e s s  than  s i x  months a f t e r  
t h e  day on which t h e  n o t i c e  i s  given t o  t h e  
t e n a n t .  

( 3 )  This  s e c t i o n  a p p l i e s  only  t o  a  n o t i c e  of 
t e rmina t ion  given on o r  a f t e r  May 2 1 ,  1975. 



3 4 .  Notwithstanding anything conta ined  i n  t h i s  Act, where 
a  p e r i o d i c  r e s i d e n t i a l  tenancy has  been e n t e r e d  i n t o  
because of t h e  t e n a n t ' s  employment by t h e  l and lo rd ,  
and t h e  l and lo rd  t e rmina t e s  t h e  employment, e i t h e r  
t h e  l a n d l o r d  o r  t h e  t e n a n t  may t e rmina t e  t h e  tenancy 
by g iv ing  a  one-week n o t i c e  t o  t h e  o t h e r  which s h a l l  
i n  a l l  o t h e r  r e s p e c t s  m e e t  t h e  n o t i c e  requirements 
of  t h i s  Act. 

Implied Tenancy 

35. (1) The acceptance by a  l and lo rd  of a r r e a r s  of  
r e n t ,  o r  compensation f o r  use  and occupa t ion  
of p remises ,  a f t e r  t h e  e x p i r a t i o n  of a  tenancy 
o r  a f t e r  n o t i c e  of t e rmina t ion  of t h e  tenancy 
has  been g iven ,  does n o t  ope ra t e  a s  a  waiver 
of  t h e  n o t i c e  o r  a s  a  r e in s t a t emen t  of t h e  
tenancy o r  a s  t h e  c r e a t i o n  of a  new tenancy 
u n l e s s  t h e  p a r t i e s  s o  agree .  

( 2 )  The burden of proof t h a t  t h e  n o t i c e  has  been 
waived o r  t h a t  t h e  tenancy has  been r e i n s t a t e d  
o r  a  new tenancy c r e a t e d  i s  upon t h e  person s o  
c la iming .  

3 6 .  Where a  p e r i o d i c  tenancy i s  impl ied by ope ra t ion  of 
law a f t e r  t h e  te rmina t ion  of a  p r i o r  tenancy f o r  a  
f i x e d  term, t h e  impl ied tenancy,  i n  t h e  absence of 
f a c t s  showing a  con t r a ry  i n t e n t i o n  i s ,  

(1) where t h e  p r i o r  tenancy was f o r  a  f i x e d  
t e r m  of one month o r  more, a  tenancy from 
month t o  month, o r  

( 2 )  where t h e  p r i o r  tenancy was f o r  a  f i x e d  term 
of l e s s  than  one month, a  tenancy from week 
t o  week. 

S e c u r i t y  Deposi ts  

37. A l a n d l o r d  s h a l l  n o t  e x a c t  from a  t e n a n t  

(1) a  s e c u r i t y  d e p o s i t  exceeding one month's r e n t  
under t h e  tenancy agreement, o r  

( 2 )  any sums of money t o t a l l i n g  more than t h e  s e c u r i t y  
d e p o s i t  permi t ted  by subsec t ion  (1) and one 
month's r e n t  i n  advance. 



A l and lo rd  holds  each s e c u r i t y  d e p o s i t  pa id  
o r  given t o  him o r  h i s  agen t ,  o r  t o  anyone 
on h i s  b e h a l f ,  a s  t r u s t e e  f o r  t h e  t e n a n t  b u t  
s u b j e c t  t o  t h e  p rov i s ions  of t h i s  Act and 
t h e  tenancy agreement and any o t h e r  agreement 
p e r t a i n i n g  t o  it. 

Where t h e  s e c u r i t y  d e p o s i t  c o n s i s t s  of  money, 
t h e  l and lo rd  may i n v e s t  t h e  money i n  investments  
au tho r i zed  by The Trus tee  Act f o r  t h e  investment 
of  t r u s t  funds.  

Sub jec t  t o  subsec t ion  (4), a  l and lo rd  s h a l l  
pay annua l ly  t o  t h e  t e n a n t  i n t e r e s t  on a  
s e c u r i t y  d e p o s i t  c o n s i s t i n g  of money he ld  by 
him o r  h i s  agen t  o r  anyone on h i s  behalf  a t  
t h e  r a t e  of  6 per  c e n t  p e r  yea r .  

Where t h e  s e c u r i t y  d e p o s i t  c o n s i s t s  of money, 
a  t e n a n t  may n o t i f y  h i s  l and lo rd  i n  w r i t i n g  
t h a t  h e  e l e c t s  n o t  t o  have t h e  i n t e r e s t  on t h e  
s e c u r i t y  d e p o s i t  pa id  annual ly  a s  provided i n  
subsec t ion  ( 3 )  and i n  t h a t  ca se  t h e  i n t e r e s t  
s h a l l  be payable on t h e  te rmina t ion  o r  
e x p i r a t i o n  of t h e  tenancy,  un l e s s  o therwise  
agreed between t h e  l a n d l o r d  and t h e  t e n a n t .  

The l and lo rd  i s  e n t i t l e d  t o  r e t a i n  any i n t e r e s t  
and p r o f i t  r e s u l t i n g  from t h e  investment of a  
s e c u r i t y  d e p o s i t  i n  excess  of t h e  amount of 
i n t e r e s t  payable under subsec t ion  ( 3 )  o r  ( 4 ) .  

Where t h e  l a n d l o r d  and t h e  t e n a n t  agree  t h a t  
i n t e r e s t  s h a l l  be payable under t h i s  s e c t i o n  
a t  a  r a t e  of i n t e r e s t  h ighe r  than  6 p e r  c e n t  pe r  
y e a r ,  subsec t ions  ( 3 ) ,  ( 4 )  and (5 )  s h a l l  be  
deemed t o  r e f e r  t o  t h e  h ighe r  r a t e .  

Where a  l and lo rd  ho lds  a  s e c u r i t y  d e p o s i t ,  t hen ,  
upon t h e  exp i ry  o r  t e rmina t ion  of t h e  tenancy,  

( a )  t h e  l and lo rd  s h a l l  r e t u r n  t h e  s e c u r i t y  
d e p o s i t  t o  t h e  t e n a n t  w i t h i n  10 days 
a f t e r  t h e  t e n a n t  d e l i v e r e d  up possess ion  
of t h e  premises,  

(b )  i f  a l l  o r  p a r t  of t h e  s e c u r i t y  d e p o s i t  
may be deducted i n  accordance w i t h  t h e  
cond i t i ons  agreed t o  by t h e  t e n a n t ,  t h e  
land lord  s h a l l  



(i) d e l i v e r  a s t a t emen t  of  account  
t h e r e f o r ,  and 

(ii) r e t u r n  t h e  balance of t h e  d e p o s i t ,  
i f  any, t o  t h e  t e n a n t  w i th in  1 0  
days a f t e r  t h e  t e n a n t  d e l i v e r e d  up 
possess ion  of t h e  premises ,  

o r  
( c )  i f  t h e  l and lo rd  i s  e n t i t l e d  t o  make a 

deduct ion from t h e  s e c u r i t y  d e p o s i t  f o r  
r e p a i r s  t o  t h e  premises b u t  i s  unable t o  
determine t h e  c o r r e c t  amount t he reo f  
w i t h i n  10 days a f t e r  t h e  t e n a n t  d e l i v e r s  
up possess ion  of t h e  premises ,  t h e  
l and lo rd  may make an e s t ima te  t h e r e o f ,  
and i n  t h a t  c a s e  t h e  l and lo rd  

(i) s h a l l  

(A)  d e l i v e r  an e s t ima ted  s ta tement  
of  account ,  and 

(B)  r e t u r n  t h e  es t imated  ba lance  
of t h e  d e p o s i t ,  i f  any,  

t o  t h e  t e n a n t  w i t h i n  1 0  days a f t e r  
t h e  t e n a n t  d e l i v e r e d  up possess ion  
of t h e  premises ,  and 

(ii) s h a l l  

(A)  d e l i v e r  a f i n a l  s t a t emen t  of  
account ,  and 

(B)  r e t u r n  t h e  f i n a l  ba lance ,  i f  
any,  

t o  t h e  t e n a n t  w i t h i n  30 days a f t e r  
t h e  t e n a n t  d e l i v e r e d  up possess ion  
of t h e  premises .  

( 2 )  A person who contravenes  subsec t ion  (1) i s  
g u i l t y  of  an o f f ence  and l i a b l e  on summary 
convic t ion  t o  a f i n e  of n o t  more than  $100. 

( 3 )  Where a l and lo rd  f a i l s  t o  r e t u r n  a l l  o r  p a r t  
of  a s e c u r i t y  d e p o s i t  t o  a t e n a n t  i n  accordance 
wi th  subsec t ion  ( I ) ,  then ,  whether o r  n o t  a 
s ta tement  of account  was d e l i v e r e d  t o  t h e  t e n a n t ,  
t h e  t e n a n t  may t a k e  proceedings under The Small 
Claims Act t o  recover  t h e  whole of t h e  d e p o s i t  
o r  t h a t  p a r t  of  t h e  d e p o s i t  t o  which t h e  t e n a n t  



cla ims t o  be e n t i t l e d ,  i f  t h e  amount claimed 
i s  wi th in  t h e  monetary j u r i s d i c t i o n  of t h e  
c o u r t .  

( 4 )  I n  proceedings  taken under subsec t ion  ( 3 )  
t h e  mag i s t r a t e  o r  judge 

( a )  s h a l l  determine t h e  amounts, i f  any, which 
t h e  l a n d l o r d  i s  e n t i t l e d  t o  deduct  from t h e  
s e c u r i t y  d e p o s i t  i n  accordance wi th  t h e  
cond i t i ons  agreed t o  by t h e  t e n a n t ,  and 

(b )  where t h e  deduct ions  s o  determined a r e  
l e s s  than  t h e  amount of  t h e  d e p o s i t ,  s h a l l  
g i v e  judgment i n  favour  of t h e  t e n a n t  f o r  t h e  
ba lance .  

( 5 )  I n  t h i s  s e c t i o n ,  " s e c u r i t y  depos i t "  i nc ludes  any 
amounts owing t o  t h e  t e n a n t  a s  i n t e r e s t  by v i r t u e  
of s e c t i o n  38 a t  t h e  t ime of t e rmina t ion  o r  
e x p i r a t i o n  of t h e  tenancy.  

40. (1) A person who becomes an owner of  
premises which a r e  s u b j e c t  t o  a  r e s i d e n t i a l  
tenancy i s  s u b j e c t  t o  t h e  o b l i g a t i o n s  o f  t h e  
l and lo rd  w i t h  r e s p e c t  t o  a  s e c u r i t y  d e p o s i t  
except  a s  provided i n  subsec t ions  (2 )  and ( 3 ) .  

( 2 )  A purchaser  of  t h e  proper ty  i s  e n t i t l e d  

( a )  t o  demand from t h e  s e l l e r  

( i)  a  s t a t emen t  of  account c e r t i f i e d  by 
t h e  s e l l e r  of a l l  s e c u r i t y  d e p o s i t s  
he ld  by t h e  seller a t  t h e  d a t e  of 
t h e  s a l e  and of t h e  i n t e r e s t  accrued 
t o  d a t e  on each ,  and 

(ii) payment t o  t h e  purchaser  of a l l  
such s e c u r i t y  d e p o s i t s  and i n t e r e s t ,  

and 

(b )  t o  g ive  t o  each r e s i d e n t i a l  t e n a n t  n o t i c e  
n o t  l e s s  than 7 days b e f o r e  t h e  completion 
of t h e  s a l e  of t h e  s ta tement  of account 
of  t h e  t e n a n t  c e r t i f i e d  by t h e  s e l l e r .  

( 3 )  A purchaser  who has complied wi th  subsec t ion  ( 2 )  
i s  l i a b l e  t o  t h e  t e n a n t  only  f o r  t h e  amount o r  
amounts s t a t e d  i n  t h e  s ta tement  of account .  



( 4 )  Upon paying a  s e c u r i t y  d e p o s i t  and i n t e r e s t  
t o  t h e  purchaser  under t h i s  s e c t i o n  t h e  s e l l e r  
i s  d i scharged  from a l l  f u r t h e r  l i a b i l i t y  f o r  
t h e  amount s o  pa id .  

Abandoned Goods -- 

41 .  (1) I n  t h i s  Act,  "abandoned goods" means goods 
l e f t  on r e s i d e n t i a l  premises by a  t e n a n t  who has  

( a )  abandoned t h e  premises i n  breach of t h e  
tenancy agreement, o r  

(b )  gone o u t  of possess ion of t h e  premises 
upon te rmina t ion  of t h e  tenancy agreement. 

( 2 )  A l a n d l o r d  who b e l i e v e s  on reasonable  grounds 
t h a t  abandoned goods have a  market va lue  of 
l e s s  than  $200 may d i spose  of t h e  goods i n  any 
manner he chooses.  

( 3 )  I f  subsec t ion  ( 2 )  does n o t  app ly ,  a  l a n d l o r d  
who on reasonable  grounds b e l i e v e s  

( a )  t h a t  t h e  s t o r a g e  of t h e  goods would be 
unsan i t a ry  o r  unsafe  o r  would r a p i d l y  
r e s u l t  i n  t o t a l  o r  s u b s t a n t i a l  d e p r e c i a t i o n  
i n  t h e i r  market va lue ,  o r  

(b )  t h a t  t h e  c o s t  of removing, s t o r i n g  and 
s e l l i n g  t h e  goods would exceed t h e  proceeds 
of t h e  s a l e ,  

may s e l l  t h e  goods by a  means and f o r  a  p r i c e  
which he b e l i e v e s  reasonable .  

( 4 )  I f  n e i t h e r  subsec t ion  ( 2 )  nor  subsec t ion  ( 3 )  
a p p l i e s ,  t h e  l and lo rd  

( a )  s h a l l  s t o r e  o r  a r range  f o r  s t o r a g e  of 
t h e  goods on behalf  of t h e  t e n a n t  u n t i l  
t h e  e x p i r a t i o n  of a  pe r iod  of 6 0  days 
a f t e r  t h e  d a t e  of abandonment, and 

(b )  t h e r e a f t e r  may d i spose  of t h e  goods by 
p u b l i c  a u c t i o n .  

( 5 )  A l and lo rd  may apply t o  t h e  P r o v i n c i a l  Court 
f o r  d i r e c t i o n s  a s  t o  t h e  d i s p o s i t i o n  of t h e  
goods remaining on t h e  premises and upon such 
a p p l i c a t i o n  t h e  c o u r t  may make any o r d e r  which 
appears  app rop r i a t e  i n  t h e  c i rcumstances .  



( 6 )  The l and lo rd  s h a l l ,  upon payment of  h i s  p rope r  
c o s t s  of removing and s t o r i n g  t h e  goods, d e l i v e r  
t h e  goods t o  t h e  t e n a n t  o r  an encumbrancer 
c la iming them. 

( 7 )  The l and lo rd  may apply t h e  proceeds of t h e  
s a l e  

( a )  upon h i s  reasonable  c o s t s  of removing 
s t o r i n g  and s e l l i n g  t h e  goods, and 

(b )  upon any judgment ob ta ined  by him a g a i n s t  
t h e  t e n a n t  i n  connection wi th  t h e  tenancy.  

( 8 )  The l a n d l o r d  s h a l l  pay t h e  ba lance  of any proceeds 
of s a l e  t o  t h e  P r o v i n c i a l  Treasurer  who s h a l l  
r e t a i n  t h e  same f o r  one year  on beha l f  of t h e  
t e n a n t  and t h e r e a f t e r ,  i f  t h e  t e n a n t  has  n o t  
claimed t h e  same, pay t h e  same i n t o  t h e  g e n e r a l  
revenue of t h e  Province,  fo l lowing  which 
payment t h e  c la im of t h e  t e n a n t  s h a l l  be ex t inguished .  

( 9 )  Th i s  s e c t i o n  does n o t  apply i f  t h e  l and lo rd  
and t h e  t e n a n t  ag ree  t o  t h e  c o n t r a r y .  

(10) Th i s  s e c t i o n  does n o t  apply t o  goods and 
c h a t t e l s  on premises a g a i n s t  which t h e  S h e r i f f  
executes  a  w r i t  of  possess ion .  

Courts  

42. (1) Except a s  o the rwi se  provided,  t h e  Supreme Court ,  
t h e  D i s t r i c t  Court ,  and t h e  P r o v i n c i a l  Court  a r e  
c o u r t s  of  competent j u r i s d i c t i o n  f o r  t h e  purposes 
o f  t h i s  Act.  

( 2 )  Notwithstanding subsec t ion  ( 1 1 ,  t h e  P r o v i n c i a l  
Court does n o t  have j u r i s d i c t i o n  

( a )  t o  g i v e  judgment f o r  d e b t  o r  damages under 
t h i s  Act o r  a  tenancy agreement i n  excess  
of t h e  amount p re sc r ibed  by t h e  Small 
Claims Act,  

( b )  t o  g r a n t  e q u i t a b l e  remedies,  o r  

(c )  t o  g r a n t  an o r d e r  f o r  possess ion  except  
i n  a  ca se  i n  which a  t e n a n t  who has been 
denied possess ion  of r en t ed  premises a t  t h e  
i ncep t ion  of t h e  tenancy b r i n g s  proceedings 
f o r  damages and possess ion .  



( 3 )  The L ieu tenan t  Governor i n  Council may make 
r u l e s  of c o u r t  f o r  t h e  P r o v i n c i a l  Court  f o r  
d i s p u t e s  between l and lo rds  and t e n a n t s .  

( 4 )  Where it appears  i n  an a c t i o n  o r  proceeding 
brought  i n  t h e  P r o v i n c i a l  Court  under 
t h i s  Act o r  a  tenancy agreement t h a t  a  
ques t ion  r a i s e d  t h e r e i n  could f o r  any reason 
be d e a l t  w i th  more convenien t ly  i n  t h e  Supreme 
Court o r  i n  t h e  D i s t r i c t  Court ,  t h e  judge o f  t h e  
P r o v i n c i a l  Court  o r  a  judge of t h e  Supreme Court  
o r  t h e  D i s t r i c t  Court may o rde r  t h e  a c t i o n  o r  
proceeding t o  be t r a n s f e r r e d  t o  t h e  Supreme 
Court  o r  t h e  D i s t r i c t  Court .  

( 5 )  The o rde r  t o  t r a n s f e r  may be made by t h e  
c o u r t  o r  judge of h i s  own accord,  o r  upon 
t h e  a p p l i c a t i o n  of e i t h e r  p a r t y  on n o t i c e  
t o  t h e  o t h e r  p a r t i e s  i n t e r e s t e d ,  and a t  
any s t a g e  of t h e  a c t i o n  o r  proceeding.  

( 6 )  When an o r d e r  i s  made under subsec t ion  (1) 

( a )  t h e  a c t i o n  o r  proceeding s h a l l  t h e r e a f t e r  
proceed i n  t h e  Supreme Court ,  o r  D i s t r i c t  
c o u r t ,  

( b )  t h e  judges of t h e  Supreme Court o r  D i s t r i c t  
Court and t h e  o f f i c e r s  thereof  have t h e  
same powers and s h a l l  perform t h e  same 
d u t i e s  i n  r e l a t i o n  t h e r e t o  a s  i f  t h e  a c t i o n  
o r  proceeding had been o r i g i n a l l y  i n s t i t u t e d  
i n  t h e  Supreme Court o r  D i s t r i c t  Court  a s  
t h e  ca se  may be ,  

(c )  t h e  p lead ings  and proceedings taken i n  
t h e  c o u r t  from which t h e  a c t i o n  o r  
proceeding was t r a n s f e r r e d  s t a n d  and 
have e f f e c t  notwiths tanding t h e  t r a n s f e r ,  
and 

(d )  s u b j e c t  t o  t h e  r u l e s  of c o u r t  and t o  any 
o r d e r  i n  t h a t  beha l f  made by t h e  c o u r t  o r  
judge, t h e  c o s t s  of t h e  proceedings s o  
taken  prev ious  t o  t h e  t r a n s f e r  s h a l l  be 
pa id  and t h e  s o l i c i t o r ' s  c o s t s  taxed 
according t o  t h e  s c a l e  of c o s t s  i n  t h e  
P r o v i n c i a l  Court .  



( 7 )  Where an o rde r  t r a n s f e r r i n g  from t h e  P r o v i n c i a l  
Court  t o  t h e  D i s t r i c t  Court  o r  t h e  Supreme 
Court i s  made a t  t h e  i n s t a n c e  of any of t h e  
p a r t i e s  t h e r e t o ,  t h e  judge making t h e  o r d e r  
may i n  h i s  d i s c r e t i o n  make and impose on t h e  
p a r t y  applying f o r  t h e  o r d e r  terms wi th  
regard  t o  payment of c o s t s ,  o r  s e c u r i t y  
f o r  c o s t s ,  o r  such o t h e r  terms a s  he s e e s  f i t .  

(1) A n  appea l  l ies from t h e  P r o v i n c i a l  Court  t o  
t h e  D i s t r i c t  Court  i n  a  d i s p u t e  a r i s i n g  under 
t h e  proposed Act o r  a  tenancy agreement. 

( 2 )  The p rov i s ions  of s e c t i o n s  748 t o  760 
i n c l u s i v e  of t h e  Criminal  Code of Canada 
and t h e  r u l e s  promulgated thereunder ,  and 
n o t  t h e  p rov i s ions  of s e c t i o n s  3 3  t o  4 4  
i n c l u s i v e  of t h e  Small Claims Act ,  apply 
wi th  necessary changes t o  an appeal  under 
subsec t ion  (1). 

Landlord and Tenant Advisory Boards 

(1) The counc i l  o f  a  c i t y ,  town, v i l l a g e ,  municipal  
d i s t r i c t  o r  county,  o r  t h e  board of a d m i n i s t r a t o r s  
of  a  new town, may by by-law e s t a b l i s h  a  Landlord 
and Tenant Advisory Board and provide f o r  t h e  
remuneration of i t s  members and any o t h e r  m a t t e r s  
p e r t a i n i n g  t o  i t s  procedures o r  i n c i d e n t a l  t o  
t h e  e x e r c i s e  of i t s  func t ions .  

( 2 )  The f u n c t i o n s  of a  Landlord and Tenant Advisory 
Board a r e  

( a )  t o  adv i se  l and lo rds  and t e n a n t s  i n  tenancy 
m a t t e r s ,  

( b )  t o  r ece ive  complaints  and seek t o  mediate 
d i s p u t e s  between l and lo rds  and t e n a n t s ,  

( c )  t o  d i ssemina te  informat ion f o r  t h e  purpose 
of educa t ing  and adv i s ing  l and lo rds  and 
t e n a n t s  concerning r e n t a l  p r a c t i c e s ,  r i g h t s  
and remedies,  and 

(d)  t o  r ece ive  and i n v e s t i g a t e  complaints  of  
conduct i n  cont ravent ion  of l e g i s l a t i o n  
governing t enanc ie s .  



Serv ice  of Documents and Not ices  

45. (1) Except a s  o therwise  provided,  a  n o t i c e  o r  
document s h a l l  be served o r  d e l i v e r e d  
pe r sona l ly  o r  by r e g i s t e r e d  mai l .  

( 2 )  For s e r v i c e  o r  d e l i v e r y  by r e g i s t e r e d  mail 

( a )  a  t e n a n t ' s  address  i s  t h e  address  of  
t h e  r en t ed  premises ,  and 

(b )  a  l a n d l o r d ' s  address  i s  t h e  address  where 
r e n t  i s  payable .  

( 3 )  A l a n d l o r d  o r  a  t e n a n t  may from t i m e  t o  t ime 
change h i s  address  f o r  s e r v i c e  o r  d e l i v e r y  by 
w r i t t e n  n o t i c e  se rved  upon t h e  o t h e r  p a r t y .  

( 4 )  I f  a  n o t i c e  o r  document cannot be se rved  o r  
d e l i v e r e d  pe r sona l ly  by reason of t h e  t e n a n t ' s  
absence from t h e  premises,  o r  by reason of h i s  
evading s e r v i c e ,  s e r v i c e  o r  d e l i v e r y  may be 
e f f e c t e d  

( a )  upon any a d u l t  person who apparen t ly  
r e s i d e s  w i th  t h e  t e n a n t ,  o r  

(b )  by pos t ing  it i n  a  conspicuous p l ace  
upon some p a r t  of  t h e  premises.  

(5 )  This  s e c t i o n  does n o t  apply t o  s e r v i c e  
governed by t h e  r u l e s  o r  p r a c t i c e  of a  c o u r t .  

Cont rac t ing  Out 

4 6 .  Except a s  o the rwi se  provided,  t h i s  Act a p p l i e s  
no twi ths tanding  an agreement t o  t h e  con t r a ry .  

Crown 

4 7 .  The Crown i n  r i g h t  of Alber ta  i s  bound by t h i s  Act. 

T r a n s i t i o n a l  P rov i s ions  

48. This  Act 

(1) a p p l i e s  t o  



( a )  any tenancy agreement made a f t e r  i t s  
commencement, 

( b )  a weekly o r  monthly tenancy agreement 
made be fo re  i t s  commencement, and 

(c )  a y e a r l y  tenancy agreement made be fo re  
i t s  commencement, from and a f t e r  t h e  
f i r s t  ann iversary  of i t s  commencement, 

and 

( 2 )  does n o t  apply t o  a tenancy agreement f o r  a 
f i x e d  term made be fo re  i t s  commencement, 
b u t  a p p l i e s  t o  a renewal of such a tenancy 
agreement made a f t e r  i t s  commencement. 

Exclusion of S t a t u t e s  

4 9 .  The fol lowing do n o t  apply t o  r e s i d e n t i a l  t enanc ie s :  

(1) The Grantees of Reversion Act,  32 Hen. 8 ,  c .  34 
(Imp.) , 

( 2 )  The Landlord and Tenant Act,  4 Geo. 2 c .  28 (Imp.) , 

( 3 )  The Distress f o r  Rent Act ,  11 Geo. 2 c .  19,  s .  18 
( I m p . ) ,  and 

( 4 )  S e c t i o n s  98 and 9 9  of  t h e  Land T i t l e s  Act. 



LANDLORD AND TENANT ACT 

SCHEDULE 

NOTICE TO TENANT 

TO (Name o f  Tenant)  

I hereby g i v e  you n o t i c e  t o  d e l i v e r  up possess ion  of 

t h e p r e m i s e s  . . . . . . . . . . . . . . . . . . . . . .  
( i d e n t i f y  t h e  premises)  

which you hold of m e  a s  t e n a n t ,  on t h e  . .  day of 

. . . . . . . . . . . . . . . . .  n e x t , o r o n t h e  

l a s t  day of t h e  pe r iod  of your tenancy nex t  fol lowing t h e  

g i v i n g  o f  t h i s  n o t i c e .  

Dated t h i s  . . . . . .  day of . . . . . . .  
1 9 .  . . .  

. . . . . . . . . .  
(Landlord) 



LANDLORD AND TENANT ACT 

SCHEDULE 

FORM B 

NOTICE TO LANDLORD 

TO (Name of Landlord) 

I hereby g i v e  you n o t i c e  t h a t  I am g iv ing  up possess ion  

o f t h e p r e m i s e s .  . . . . . . . . . . . . . . . . . . . . . .  
( i d e n t i f y  t h e  premises)  

which I hold  of you a s  t e n a n t ,  on t h e  . . .  day of 

. . . . . . . . . . . . . . . . . . .  n e x t ,  o r  on t h e  

l a s t  day of t h e  pe r iod  of my tenancy nex t  fol lowing t h e  

g iv ing  of t h i s  n o t i c e .  

D a t e d t h i s  . . . . . . .  d a y o f  . . . . . . . . . . .  
19. . . .  

. . . . . . . . . . . . . . . .  
(Tenant)  



LANDLORD AND TENANT ACT 

SCHEDULE 

FORM C 

INFORMATION FOR TENANT 

IT IS IMPORTANT THAT ALL TENANTS READ THE FOLLOWING: 

UNDER THE LANDLORD AND TENANT ACT: 

A. You have t h e  r i g h t  t o  

1. r e c e i v e  a  copy of t h e  tenancy agreement; 

2 .  premises i n  a  good s t a t e  of  r e p a i r ;  

3 .  possess ion  and peacefu l  enjoyment of t h e  premises ,  

s u b j e c t  t o  your l a n d l o r d ' s  r i g h t  t o  e n t e r  i n  

s p e c i f i e d  c i rcumstances .  

4 .  a s s i g n  o r  s u b l e t ,  though your l a n d l o r d ' s  consent  

may be needed i f  your tenancy agreement says  s o ;  

5. an abatement of r e n t  by c o u r t  o r d e r  i f  t h e  l and lo rd  

does n o t  perform h i s  o b l i g a t i o n s ;  

6 .  t e rmina t e  t h e  tenancy f o r  a  very s e r i o u s  breach 

of your l a n d l o r d ' s  o b l i g a t i o n s ;  

7 .  r e c e i v e  back your s e c u r i t y  d e p o s i t  and i n t e r e s t  l e s s  

any deduc t ions  made under t h e  tenancy agreement. 

B .  You a r e  ob l iged  t o  

1. keep t h e  premises c l e a n ;  

2 .  r e f r a i n  from d i s t u r b i n g  t h e  l and lo rd  o r  o t h e r  t e n a n t s ;  

3 .  pay f o r  w i l f u l  o r  c a r e l e s s  damage caused by y o u r s e l f ,  

o t h e r  occupants of t h e  premises ,  and v i s i t o r s ;  

4 .  n o t i f y  t h e  l and lo rd  of needed r e p a i r s  and t a k e  

reasonable  emergency s t e p s  t o  p reven t  damage; 



5 .  g ive  n o t i c e  of t e rmina t ion  i f  your tenancy i s  

p e r i o d i c  ( t h a t  i s ,  month t o  month, e t c . )  ; 

6 .  vaca t e  a t  t h e  end of t h e  tenancy; 

C .  Your l a n d l o r d  i s  n o t  e n t i t l e d  t o  

1. e v i c t  you because you a s s e r t  your l e g a l  r i g h t s ;  

Note: I f  s e c u r i t y  of  t enu re  i s  adopted,  s u b s t i t u t e  - 
t h e  fol lowing:  

1. e v i c t  you wi thout  j u s t  cause  a s  s e t  f o r t h  i n  

t h e  Act. 

2 .  i n c r e a s e  t h e  r e n t  except  on 90 days '  n o t i c e ;  

(Note t h a t  i f  you r e c e i v e  a  n o t i c e  of r e n t  i n c r e a s e  

you must e i t h e r  accep t  it o r  t e rmina t e  t h e  t enancy) .  

FOR MORE COMPLETE INFORMATION: 

1. o b t a i n  a  copy of t h e  Landlord and Tenant Act; 

2 .  o b t a i n  l e g a l  adv ice ;  

3 .  c o n s u l t  your Landlord and Tenant Advisory Board i f  t h e r e  

i s  one i n  your a r e a ;  

4 .  c o n s u l t  t h e  n e a r e s t  o f f i c e  of t h e  P r o v i n c i a l  Court i f  

you wish t o  commence l e g a l  proceedings .  



APPENDIX C 

SECURITY O F  TENURE 

The plan which w e  have d e s c r i b e d  may be  s u m a r i z e d  as 

fo l lows : 

( 1 )  A p e r i o d i c  t e z a n c g  r~c-/ o n l y  be t e ~ m i n a t a d  under  
t h e  f o l l o w i n g  proceLui .es:  

f a )  Those  prov ided  by  recomniew.dalion X20, 
e x c e p t  "hot 

( i l  i f  t h e  la?i.dlord p ~ w c e e d s  zinder 
s u b s e c t i o n  ( 1  l  o f  recomrne2dation 
820, h i s  statemen.6 o f  t h e  p a r t i c u l a r s  
o f  t h e  a l l e g e d  breach  under  s u b s e c t i o n  
( 2 )  o f  recommendation X20 i s  absoZuteZy  
p r i v i l e g e d  i n  any a c t i o n  f o r  d e f a m a t i o ? ~  
o r  in ju l , icv . s  faZsehood b r o u g h t  by  t h e  
t e n a n t ,  azd 

( i i l  if ' t h e  2ar.dlord proceeds  under  
s u b s a c t i o n  ( 6 1  o f  recor:rnendation #ZO, 
t h e  l a n d l o r d  niay e s t a b l i s h  proper  
cause  f o r  t e r m i n a t i o n  by prov ing  
t h a t  he hc.9 reasonab le  q ~ o u n d s  For 
b e l i e v i z g  t k a t  t h e  t e n a n t  commit ted  
a  s u b s t a n t i a l  breach  o f  o b l i g a t i o n  
under  t h e  tanancy  agreement  o r  under  
t h e  proposed A c t ,  and t h e  t e n a n t  nay  
r e b u t  t h e  larzd lord ' s  cause  by  prov ing  
t h a t  he  d i d  rzot commit such  a  b r e a c h .  

f b l  Those a p p l i c a b l e  i n  t h e  absence  o f  s e c u r i t y  
o f  t e n u r e ,  b u t  s u b j e c t  t o  t h e  f o l l o w i n g  
a d d i t i o n a l  p r o v i s i o n s :  

f i l  The t e z a n c y  may o n l y  be t e r m i n a t e d  i f  

A .  t h e  t e n a n t  has  commit ted  a  s u b s t a n t i a l  
breach. o f  o b l i g a t i o n  under  t h e  tanancy  
a g r e e ~ e n t  o r  under  t h e  proposed A c t ,  
o r  

B .  t h e  Zundlord r e q u i r e s  p o s s e s s i o n  o f  t h e  
b u i l d i n g  o r  t h e  r e n t e d  pramises  f o r  t h e  
purpose o f  



( B l  o c c u p a t i o n  b y  h i m s e l f ,  h i s  s p o u s e ,  
o r  a  c h i l d  o r  p a r e n t  o f  e i t h e r ,  o r  
b y  an e m p l o y e e ;  

(Cl a  p roposed  change o f  u s e ,  i n c l u d i n g  
c o n v e r s i o n  i n t o  condomin ium o w n e r s h i p ;  

(Dl a  bona & s a l e  o f  t h e  p r o p e r t y ;  o r  

( E l  c a r r y i n g  o u t  e x t e n s i v e  r e p a i r s  t h a t  
make c o n t i n u e d  o c c u p a t i o n  b y  t h e  
t e n a n t  n o t  f e a s i b l e  

f i i l  The t z o t i c e  o f  t e r m i n a t i o n  m u s t  s t a t e  t h e  
r e a s o n s  w h i c h  t h e  ZandZord w i l l  r e l y  on 
t o  j u s t i f y  t h e  t e r m i n a t i o n .  

( i i i l  The t e n a n t  may a p p l y  t o  t h e  c o u r t ,  
w i t h i n  1 4  d a y s  o f  r e c e i p t  o f  t h e  n o t i c e  
o f  t e r m i n a t i o n ,  f o r  an o r d e r  s e t t i n g  
a s i d e  t h e  o r d e r  o f  t e r m i n a t i o n ,  w h i c h  
a p p l i c a t i o n  s h a l l  b e  r e t u r n a b l e  n o t  l e s s  
t h a n  1 0  d a y s  b e f o r e  t h e  t e r m i n a t i o n  d a t e  
s t a t e d  i n  t h e  n o t i c e  o f  t e r m i n a t i o n .  

( i v l  The  c o u r t  may e x t e n d  any t i m e  s p e c i f i e d  
i n  s u b s e c t i o n  ( 1 )  ( b l  f i i i l  upon  s u c h  
t e r m s  a s  i t  deems a p p r o p r i a t e .  

( v l  The  l a n d l o r d  may e s t a b l i s h  p r o p e r  c a u s e  
f o r  t e r m i n a t i o n  u n d e r  s u b s e c t i o n  ( I  ) ( b l  ( i l  A .  
b y  p r o v i n g  t h a t  he  had r easonabZe  g rounds  
f o r  b e l i e v i n g  t h a t  t h e  t e n a n t  c o m m i t t e d  
s u c h  a  b r e a c h ,  w h i c h  c a u s e  may b e  r e b u t t e d  
b y  t h e  t e n a n t ' s  p r o o f  t h a t  he  d i d  n o t  
commit  s u c h  a  b r e a c h .  

( v i l  The  n o t i c e  o f  t e r m i n a t i o n  i s  a b s o l u t e l y  
p r i v i Z e g e d  i n  uny a c t i o n  f o r  d e f a m a t i o n  
o r  i n j u r i o u s  f a l s e h o o d  b r o u g h t  b y  t h e  
t e n a n t .  

( 2 )  ( a )  Upon t h e  e x p i r a t i o n  o f  a  t e n a n c y  a g r e e m e n t  f o r  
a  f i x e d  t e r m  t h e  ZandZord and t e n a n t  w o u l d  
b e  deemed t o  have  e n t e r e d  i n t o  a  month t o  
month t e n a n c y  agreement  upon t h o  same t e r m s  
and c o n d i t i o n s  a s  a r e  p r o v i d e d  f o r  i n  t h e  
e x p i r e d  t e n a n c y ,  e r c e p t  f o r  t h e  t e r m .  
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( b )  S u b s e c t i o n  ( 1 )  would n o t  a p p l y  i f  t h e  

landLord  and t e n a n t  e n t e r  i n t o  a  new 
agreemen t  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  
t e r m  s p e c i f i e d  i n  t h e  o l d  t e n a n c y  agreemen t ,  
o r  i f  e i t h e r  t h e  l a n d l o r d  o r  t h e  t e n a n t  
g i v e s  t o  t h e  o t h e r ,  n o t  l e s s  t h a n  30 d a y s  
b e f o r e  t h e  e x p i r a t i o n  d a t e  s p e c i f i e d  i n  t h e  
o l d  t e n a n c y  agreemen t ,  n o t i c e  t h a t  no new 
t e n a n c y  agreement  i s  t o  be  i m p l i e d  upon t h e  
e x p i r a t i o n  o f  t h e  o l d  t e n a n c y  a g r e e m e n t .  

( e l  The l a n d l o r d ' s  n o t i c e  under  s u b s e c t i o n  ( 2 1  ( b l ,  
and t h e  r i g h t s  o f  t h e  p a r t i e s ,  a r e  s u b j e c t  t o  
a l l  o f  t h e  p r o v i s i o n s  o f  s u b s e c t i o n  ( 1 )  f b l  
a p p l i c a b l e  t o  t e r m i n a t i o n  b y  n o t i c e .  

( 3 )  ( a )  A l a n d l o r d  would b e  p r o h i b i t e d  from 

( i l  i n c r e a s i n g  t h e  r e n t  payab le  under  a  
t e n a n c y  agreemen t  and from r e c o v e r i n g  
any a d d i t i o n a l  r e n t  r e s u l t i n g  from 
s u c h  an i n c r e a s e ,  o r  

f i i l  chang ing  any o t h e r  t e r m  o f  t h e  
t e n a n c y  agreement  and from e n f o r c i n g  
any changed t e rm ,  

u n l e s s  he g i v e s  t o  t h e  t e n a n t  a  w r i t t e n  n o t i c e  
o f  t h e  i n c r e a s e  i n  r e n t  a t  l e a s t  9 0  d a y s  
b e f o r e  t h e  d a t e  on wh ich  t h e  i n c r e a s e  i s  t o  
b e  e f f e c t i v e .  

( b l  A t e n a n t  under  a  p e r i o d i c  t e n a n c y  who 
r e c e i v e s  a  n o t i c e  under  s u b s e c t i o n  (3) and 
who f a i l s  t o  g i v e  t o  t h e  l a n d l o r d  n o t i c e  o f  
t e r m i n a t i o n  e f f e c t i v e  on o r  b e f o r e  t h e  d a t e  o f  
t h e  r e n t  i n c r e a s e ,  o r  o t h e r  change i n  t e r m s ,  
would b e  deemed t o  have a c c e p t e d  t h e  same. 

f c )  A l a n d l o r d  who g i v e s  a  n o t i c e  o f  t e r m i n a t i o n  
o f  a  p e r i o d i c  t e n a n c y  would n o t ,  f o r  a  p e r i o d  
o f  90  days  a f t e r  t h e  d a t e  t h e  n o t i c e  i s  g i v e n ,  
be  e n t i t l e d  t o  demand o r  r e t a i n  

l i )  any r e n t  f o r  t h e  p r e m i s e s  i n  e x c e s s  
o f  t h a t  payab le  under  t h e  t e n a n c y  
agreemen t  a t  t h e  t i m e  o f  t h e  n o t i c e ,  o r  

( i i l  any b e n e f i t  a r i s i n g  from any o t h e r  t e r m  
i n  t h e  t e n a n c y  agreement  r e l a t i n g  t o  
t h e  p r e m i s e s  w h i c h  i s  more f a v o u r a b l e  
t h a n  t h e  t e rms  o f  t h e  t e n a n c y  agreemen t  
i n  f o r c e  a t  t h e  d a t e  o f  t h e  n o t i c e .  



( d l  A t e n a n t  who 

l i l  p a y s  r e n t  i n  e x c e s s  o f  t h a t  p e r m i t t e d  
b y  s u b s e c t i o n s  ( 3 )  ( a 1  and  ( c )  w o u l d  
b e  e n t i t l e d  t o  r e c o v e r  s u c h  e x c e s s  
r e n t  from t h e  l a n d l o r d ,  o r  

l i i l  c o n f e r s  a  b e n e f i t  n o t  p e r m i t t e d  b y  
s u b s e c t i o n s  ( 3 1 ( a l  and  ( c )  w o u l d  b e  
e n t i t l e d  t o  r e c o v e r  c o m p e n s a t i o n  
from t h e  l a n d l o r d  f o r  t h e  v a l u e  o f  
t h e  b e n e f i t .  

( e l  T h a t  s u b s e c t i o n  ( 3 1  n o t  a p p l y  i f  t h e  
t e n a n c y  a g r e e m e n t  p r o v i d e s  f o r  a  p e r i o d  
o f  n o t i c e  l o n g e r  t h a n  9 0  d a y s .  

( 4 )  The c o u r t  c o u l d  a n n u l  a  r e n t  i n c r e a s e  o r  o t h e r  change  
i n  t e r m s  i m p o s e d  b y  t h e  l a n d l o r d  f o r  t h e  p u r p o s e  o f  
e v i c t i n g  t h e  t e n a n t .  

( 5 1  The  a s s i g n e e  o f  a  t e n a n t ' s  r i g h t s  w o u l d  n o t  h a v e  
s e c u r i t y  o f  t e n u r e  a s  a g a i n s t  t h e  l a n d l o r d  u n l e s s  
t h e  l a n d l o r d  h a s  a g r e e d  t o  g r a n t  h i m  s e c u r i t y  o f  
t e n u r e .  

( 6 1  T h e s e  p r o v i s i o n s  w o u l d  a p p l y  t o  t e n a n c i e s  i n  
e x i s t e n c e  a t  t h e  commencement o f  t h e  p r o p o s e d  
A c t .  



APPENDIX D 

RECOMMENDATIONS NOT INCLUDED I N  PROPOSED ACT 

(1) That maintenance and e s t ab l i shmen t  of  Landlord 
and Tenant Advisory Boards be encouraged. 

( 2 )  That an o f f i c i a l  of  t h e  Department o f  Consumer 
and Corporate  A f f a i r s  be des igna ted  t o  adv i se  
and a s s i s t  t h e  Landlord and Tenant Advisory 
Boards and t o  promote t h e  adopt ion  by them o f  
uniform p o l i c i e s ,  having due r ega rd  t o  
d i f f e r e n c e s  i n  l o c a l  cond i t i ons .  

( 3 )  That t he  province make funding a v a i l a b l e  t o  
municipal  bodies  who e s t a b l i s h  and main ta in  
Landlord and Tenant Advisory Boards. 

( 4 )  That o f f i c i a l s  on t h e  s t a f f  of  t h e  P r o v i n c i a l  
Courts  be given t r a i n i n g  i n  a s s i s t i n g  l and lo rds  
and t e n a n t s  i n  fol lowing procedures involved 
i n  p rosecu t ion  and defence of c la ims under t h e  
Landlord and Tenant Act. 



APPENDIX E 

THE LANDLORD AND TENANT ACT 

I-: T h i s  A c t  i s  r e p r o d u c e d  from an o f f i c e  
c o n s o Z i d a t i o n  w h i c h  i n c l u d e s  amendments  
up t o  and  i n c l u d i n g  June 2 5 ,  1 9 7 5 .  I t  
i s  f o l l o w e d  b y  t h e  amendments  made b y  
t h e  Temporary  R e n t  R e g u l a t i o n  Measures  A c t . )  

short title 1. This Act may be cited as The Landlord and Tenant 
Act. [R.S.A. 1970, C. 200, S. 11 

Mlneral 
leases 

2. This Act does not apply to minerals held separately 
,,,,t from the surface of land or any dealings in minerals. 

[R.S.A. 1970, c. 200, s. 21 

Termination of Tenancies 
Notlce of 
termtnatlon 3. ( 1 )  A weekly or monthly or year-to-year tenancy may 
f Y be terminated by either the landlord or the tenant upon 

notice to the other and, unless otherwise agreed upon, the 
notice 

( a )  shall meet the requirements of section 4, 
( b )  shall be given in the manner prescribed by section 

5, and 
(c) shall be given in sufficient time to give the period 

of notice required by section 6, 7 or 8, as  the case 
may be. 

(2) Any other kind of tenancy determinable on notice 
may, unless otherwise agreed upon, be terminated as pro- 
vided by sections 4 and 5. [R.S.A. 1970, c. 200, s. 31 

Porm of 
notlea 4. (1)  A landlord or a tenant may give notice either 

orally or in writing, but a notice by a landlord to a tenant 
is not enforceable under sections 10 to 15 unless i t  is in 
writing. 

(2)  A notice in writing 
( a )  shall be signed by the person giving the notice, or 

his agent, 
( b )  shall identify the premises in respect of which the 

notice is ziven, and 
(c) shall state the date on which the tenancy is to 

terminate or that the tenancy is to terminate on 
the last day of the period of tenancy next following 
the giving of the notice. 

(3) A notice may state both 
( a )  the date on which <he tenancy is to terminate, and 
( b )  that the tenancy is to terminate on the last day 

of the period of the tenancy next following the 
giving of the notice, 

and if i t  does state both and the date on which the tenancy 
is to terminate is incorrectly stated, the notice is neverthe- 



less effective to terminate the tenancy on the last day of 
the period of the tenancy nest following the giving of the 
notice. 

(4) A notice need not be in any particular form, but a 
notice by a landlord to a tenant may be in Form A of the 
Sched~ile and a notice by a tenant to a landlord may be in 
Form B of the Schedule. [R.S.A. 1970, c. 200, s. 41 

>Tanner 
of givln* 5. (1) Notice by a tenant to a landlord may he given 
n ~ t t ~ e  personally to the landlord, or his agent, or may be sent 40 

him by ordinary mail a t  the address where the rent 1s 
payable. 

(2) Except as provided in this section, a notice by a 
landlord to a tenant shall be given personally to the tenant. 

(3) Where the tenant cannot be given notice by reason 
of his absence from the premises, or by reason of his evad- 
ing service. the notice mav be riven to the tenant. - 

(a) by giving it to any adult person who apparently 
resides with the tenant, or 

( B )  by posting i t  up in a conspicuous place upon some 
part of the premises, or 

(c) by sending i t  by registered mail to the tenant at 
the address where he resides. 

(4) Notwithstanding anything in this section, a notice 
to a corporation may be given in the manner permitted 
under section 289 of The Companies Act. 

[R.S.A. 1970, c. 200, s. 51 

Notice to 
terminate 6. (1) A notice to terminate a weekly tenancy shall be 
weekly given on or before the last day of one week of tenancy to tenancy 

be effective on the last day of the follo~ving week of the 
tenancy. 

(2) For the purposes of this section, "week of the 
tenancy" means the weekly period on which the tenancy is 
based and not necessarily a calendar week and, unless other- 
wise specifically agreed upon, the week shall be deemed 
to begin on the day upon which rent is payable. 

[R.S.A. 1970, c. 200, s. 61 

Notice to 
terrnlnnto 7. (1) A notice to terminate a monthly tenancy shall be 
monthly given on or before the last day of one month of the tenancy tenancy to be effective on the last day of the following month of the 

tenancy. 

(2) For the purposes of this section, "month of the 
tenancy" means the monthly period on which the tenancy 
is based and not necessarily a cal~?dar month and, unless 
otherwise specifically agreed upon the month shall be 
deemed to begin on the day upon which rent is payable. 

[R.S.A. 1970, c. 200, s. 71 



Notlce to 
terminate 8. (1) A notice to terminate a year-to-year tenancy shall 
yearly be given on or before the 60th day before the last day of 

any year of the tenancy to be effective on the last day of 
that year of the tenancy. 

(2) For the purposes of this section, "year of the ten- 
alicy" means the yearly period on which the tenancy is 
based and not necessarily a calendar year, and unless other- 
wise agreed upon, the year shall be deexxed to begin oil the 
dav. or the anniversarv of the dav. on which the tenant -. 
first became entitled t~"~ossession. 

[R.S.A. 1970, c. 200, s. 81 
compm- 9. (1) A landlord is entitled to compensation for the 
prenllsea use and occupation of premises after the tenancy has ex- 
not vacated pired or been terminated and the acceptance by a landlord 

of arrears of rent or compensation after the expiration of 
the tenancy or after notice of termination of a tenancy has 
been given does not operate as a waiver of the notice or as 
a reinstatement of the tenancy or as the creation of a new 
tenancy unless the parties so agree. 

(2) The burden of proof that the notice has been waived 
or the tenancy has been reinstated or a new tenancy created 
is up011 the person so claiming. 

(3) A landlord's claim for arrears of rent or compensa- 
tion for use and occupation by a tenant after the expiration 
or termination of the tenancy may be enforced by action 
or as l~rovided in section 11. [R.S.A. 1970, c. 200, s. 91 

Ap~llcation 10. (1) Where a tenant, after his tenancy has expired 
for order 
tar or has been terminated, does not go out of possession of 
Dossess'on the premises held by him, the landlord may apply by oriain- 

ating notice of motion to the Supreme Court for an order 
for possession. 

(2) The originating notice shall be served a t  least three 
days before the day named in the notice for hearing of the 
application. 

(3) The application of the landlord shall be supported 
by an affidavit 

(a) setting forth the terms of the tenancy, 
( b )  proving the expiration or termination of the ten- 

ancy, 
(c) stating the failure of the tenant to deliver up pos- 

session and the reasons given for the failure, if 
any were given, and 

(d) stating any other relevant facts. 
[R.S.A. 1970, c. 200, s. 101 



Clalm lor 
arrears 

11. (1) The originating notice of motion of the landlord 
I" rent may also include a claim for arrears of rent and for com- 
; ;  pensation for use and occupation of the premises by the 

tenant after the expiration or termination of the tenancy. 

(2) Where a claim is made under subsection (1) the 
affidavit in support of the motion shall also show 

(a) where a claim is made for rent, the amount of rent 
in arrear and the time during which i t  has been 
in arrear, and 

( b )  where a claim is made for. compensatim, particu- 
lars of the use made of the premises after the 
expiration or termination of the tenancy, so far as 
is known. [R.S.A. 1970, c. 200, s. 111 

12. (1) Upon hearing the motion, or, where it is opposed, 
upon hearing and considering, in a summary way, the oral 
and affidavit evidence of the parties and their witnesses, the 
Court may 

(a) if he is satisfied that the tenancy has expired or 
has been terminated, give an order for possession, 

( b )  where a claim for rent is made,,give judgment for 
the amount of rent proven to hlm to be in arrear, 

( c )  where a claim for compensation is made, give judg- 
ment in such amount as the Court may determine 
as compensation for the use and occupation of the 
premises after the expiration or termination of the 
tenancy, having regard to the nature of the use and 
occupation and the rent payable during the tenancy, 
and 

( d )  make such order as to costs as he thinks just. 

(2) The Court may grant or dismiss the application in 
whole or in part and may direct the trial of an issue to 
determine any matter in dispute. 

[R.S.A. 1970, c. 200, s. 121 

Terms of 
order lot 

13. (1) An order under section 12 granting possession 
posaeeslon (a) shall direct the tenant to deliver up possession of 

the premises to the landlord by a specified date or 
within a specified time after service of the order 
on the tenant, and 

( b )  shall state that if the order is not obeyed by the 
specified date or within the specified time a writ 
of possession will issue without any further order. 

(2) The order may be served in the same manner as a 
notice may be served on a tenant pursuant to section 5. 

[R.S.A. 1970, c. 200, s. 131 



Wrlt of 
008SeBSLOn 

14. Where the order is not obeyed by the specified date 
or within the specified time, the landlord is entitled, without 
any further order, to be issued a writ of possession on filing 
an affidavit showing service of the order and that i t  has not 
been obeyed. [R.S.A. 1970, c. 200, s. 141 

.-- 7 m 
, T3 

~ ~ ~ ~ , d ~ ~ t  15. Proceedings in respect of a claim for arrears of rent 
vacates or cornpe~~ation may continue to judgment notwithstanding 

that the tenant delivers up possession of .or vacates 4hk 
premises after service upon hinl of the originating notlce 
of motion. [R.S.A. 1970, c. 200, s. 151 

Tenancies of Residential Premises 

Tenandeoof 16. (1) In this section and sections 17 to 22, 
realdentla1 
premisee (a) "'esidential premises" means 

(i) premises used for residential purposes, or  
(ii) land leased as a site for a mobile home used 

for residential purposes, whether or not the 
landlord also leases that mobile home to the 
tenant, 

but does not include premises occupied for business 
purposes with living accommodation attached and 
leased under a single lease; 

( b )  "security deposit" means money or any property 
or right paid or given by.a tenant of residential 
premises to a landlord or hls agent or to anyone on 
his behalf to be held by or for the account of the 
landlord as security for the performance of an ob- 
ligation or the payment of a liability of the tenant 
or to be returned to the tenant upon the happening 
of a condition; 

(c) "tenancy agreement" means an agre~ment  between 
a landlord and a tenant for possession of residen- 
tial premises, whether written, oral or implied. 

(2) The provisions of sections 3 to 15 in so far  as  they 
apply to tenancies of residential premises are  subject to this 
section and sections 17 to 22. 

(3) Sections 17 to 22 apply only to tenancies of residen- 
tial premises and tenancy agreements notwithstanding any 
other Act and notwithstanding any agreement or waiver 
to the contrary except as is specifically provided in sections 
17 to 22. [R.S.A. 1970, c. 200, s. 16; 1971, c. 59, s. 21 

Tenancy 17. (1) Where a tenancy agreement in writing is execut- 
Bsrements ed by a tenant, the landlord shall ensure that a fully ex- 

ecuted duplicate original copy of the tenancy agreement is 
delivered to the tenant within 21 days after its execution 
and delivery by the tenant. 



(2) Where the copy of the tenancy agreement is not 
delivered in accordance with subsection ( I ) ,  the obligations 
of the tenant thereunder cease until such copy is delivered 
to him. [R.S.A. 1970, c. 200, s. 171 

Securlty 
deposit 18. (1) A landlord holds each security deposit paid or 

given to him or his agent, or to anyone on his behalf, as 
trustee for the tenant but subject to the provisions of this 
Act and the tenancy agreenient and any other agreement 
pertaining to it. 

(2) Where the security deposit-consists of money, the 
landlord may invest the money in investments authorized 
by The Trustee Act for the investment of trust funds. 

(3) Subject to subsection (4), a landlord shall pay an- 
nually to the tenant interest on a security deposit consist- 
ing of money held by him or his agent or anyone on his 
behalf a t  the rate of 6 per cent per year. 

(4) Where the security deposit consists of money, a 
tenant may notify his landlord in writing that he elects 
not to have the interest on the security deposit paid annually 
as provided in subsection (3) and in that case the interest 
shall be payable on the termination or expiration of the 
tenancy, unless otherwjseagrexefi-exbet\veen the landlord and 
the tenan€.---~ ~- ~ 

(5) The landlord is entitled to retain any interest and 
profit resulting from the investment of a security deposit 
in excess of the amount of interest payable under subsection 
(3) or (4). 

(6)  Where the landlord and the tenant-agree that interest 
shall be payable under this section at  a Fate of interest- 
higher than G per cent per year, subsections (3), (4) and 
( 5 )  shall be deemed to refer to the higher rate. 

(7) This section applies to security deposits paid or given 
before, on or after July 1, 1970. 

[R.S.A. 1970, c. 200, s. 181 

Return or 19. (1) Where a landlord holds a security deposit, then, 
s upon the expiry or termination of the tenancy, 
drDOsit 

(a) the landlord shall return the security deposit to the 
tenant within 10 days after the tenant delivered up 
possession of the premises, or 

( b )  if all or part of the security deposit may be de- 
ducted in accordance with the conditions agreed - to 
by the tenant, the landlord shall 

(i) deliver a statement of account therefor, and 
(ii) return the balance of the deposit, if any, to 

the tenant within 10 days after the tenant de- 
livered up possession of the premises, 

or 



( c )  if the landlord is entitled to make a deduction from 
the security depos~t for repairs to the pren~ises 
but is unable to determine the correct amount there- 
of within 10 days after the tenant delivers up 
possession of the premises, the landlord may make 
an estimate thereof, and in that case the landlord 
(i) shall 

(A)  deliver an estimated statement of ac- 
count, and 

(B) return the estimated balance of the de- 
posit, if acy, 

to the tenant within 10 days after the tenant 
delivered up possession of the premises, and 

(ii) shall 
(a) deliver a final statement of account, and 
(B)  return the final balance, if any, 
to the tenant within 30 days after the tenant 
delivered up possession of the premises. 

(2) A person who contravenes subsection (1) is guilty of 
an offence and liable on summary conviction to a fine of 
not more than $100. 

(3) Where a landlord fails to return all or part of a 
security deposit to a tenant in accordance with subsection 
(I),  then, whether or not a statement of account was de- 
livered to the tenant, the tenant may take proceedin~s 
under Tlze S??zall Claims Act to recover the whole of the de- 
posit or that part of the deposit to which the tenant claims 
to be entitled, if the an~ount claimed is within the monetary 
jurisdiction of the court. 

(4) In proceedings taken under subsection (3) the magi- 
strate or judge 

(a) shall determine the amounts, if any, which the 
landlord is entitled to deduct from the security de- 
posit in accordance with the conditions agreed to by 
the tenant, and 

( b )  where the deductions so determined are less t h a i ~  
the amount of the deposit, shall give judgment 
in favour of the tenant for the balance. 

(5) In this section, "security deposit" includes any 
amounts owing to the tenant as interest by virtue of section 
18 a t  the time of termination or expiration of the tenancy. 

[R.S.A. 1970, c. 200, s. 191 

20. Except in cases of emergency and except where the 
landlord has a right to show the premises to prospective 
tenants a t  reasonable hours afte? -notice of termination 
of the tenancy has been given, the landlord shall not exer- 
cise a right to enter the rented premises unless he has first 
given written notice to the tenant at  least 24 hours before 



the time of entry, and the time of entry shall be during day- 
light hours and specified in the notice, except that nothing 
in this section shall be construed to prohibit entry with the 
consent of the tenant given at  the time of entry. 

[R.S.A. 1970, c. 200, s. 201 

Notlee of 
increase 21. (1) A landlord shall not increase the rent payable 
in rent under a tenancy agreement, or be entitled to recover any 

additional rent resulting from such an increase, unless he 
gives to the tenant a written notice of the increase in rent 
a t  least 90 days before the date on wKich the increase is to 
be effective. 

(2) Subsection (1) does not apply where the tenancy 
agreement provides for a period of notice longer than 90 
days before the increase in rent is effective. 

(3) Any notice of termination of a tenancy of residential 
premises given by a landlord to a tenant is void if the land- 
lord, either before or after giving the notice, initiates nego- 
tiations with that tenant towards an agreement to in- 
crease the tenant's rent effective as of a date prior to the 
expiration of 90 days from the date of giving the notice of 
termination. 

(4) Subsection (3) applies only to a notice of termination 
given on or after November 1, 1974. 

[R.S.A. 1970, c. 200, s. 21; 1974, c. 73, s. 21 

iiotice or 21.1 (1) In this section, "condominium plan" and "con- 
re -*a- dominium unit" mean respectively a condominium plan and miniurn units 

unit as defined in The Condomillium Propevty Act. 

(2) Where, after the comn?encement of a tenancy or resi- 
dential premises, 

(a) a condominium plan is registered or is proposed to 
he registered in the Land Titles Office and includes 
or is proposed to include those residential premises, 
and 

(b) a notice of termination of that tenancy is given to 
the tenant for the purpose of obtaining vacant pos- 
session of the residential premises in order that the 
residential prenlises or any part thereof may be sold 
as a condominium unit or as uart of a condominium 
unit, 

the notice of termination is void unless it provides that the 
tenancy is to terminate as of a day not less than six months 
after the day on which the notice is given to the tenant. 

(3) This section applies only to a notice of termination 
given on or  after May 21, 1975. 



Landlord 
m d  Tenant 22. (1) The council of a city, town, village, municipal 
A~YISOIY district OT county, or the board of administrators of a new 
Board town, may by by-lam establish a Landlord and Tenant Ad- 

visory Board and provide for the remuneration of its 
members and any other matters pertaining to its pro- 
cedures or incidental to the exercise of its functions. 

( 2 )  The functions of a Landlord and Tenant Advisory 
Board are 

( a )  to advise landlords and tenants in tenancy matters, 
i b )  to receive complaints and seek to medi -.te disputes 

between landlords and tenants, 
( c )  to disseminate information for the purpose of edu- 

cating and advising landlords and tenants concern- 
ing rental practices, rights and remedies, and 

( d )  to receive and investigate complaints of conduct 
in contravention of legislation governing tenancies. 

[R.S.A. 1970, c. 200, s. 221 

Regulations 

Resu1atlon* 23. The Lieutenant Governor in Council may make reg- 
ulations for the purpose of carrying out the intent of this 
Act and, without restricting the generality of the foregoing, 
may 

(a )  prescribe forms to be used in proceedings under 
this Act, and 

( b )  prescribe a tariff of court fees and solicitors' costs 
in connection with proceedings under this Act. 

[R.S.A. 1970, c. 200, s. 231 



LANDLORD A N D  T E N A N T  

SCHEDULE 

TO (Name of Tenant) 

I hereby give y m  notice to deliver up possession of the 

premises . . . . . . . . . . . . . . . . . . . . . . . .  which you   old 
(identify the pre~nises) 

of me a s  tenant, on the . . . .  day of . . . . . . . . . . . . . . . .  
next, or on the last day of the period of your tenancy next 
following the giving of this notice. 

. . . .  Dated this day of . . . . . . . . . . . . . . . . . . .  19. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(Landlord) 

[R.S.A. 1970, c. 200, Schcd. Form A] 

FOR31 B 

NOTICE TO LANDLORD 

TO (Name of Landlord) 

I hereby give you notice that I am giving up possession 

of the premises . . . . . . . . . . . . . . . . . . . . . . . .  which I hold 
(idr~zfi;~ the p~enzises) 

of yon as  tenant, on the . day of . . . . . . . . . . . . .  next, 
or on the last clay of the period of my tenancy next follow- 
ing the givina of this notice. 

. . . . . . . . . . . . . . . . . . . .  . .  Dated this day of 1 9 . .  

. . . . . . . . . . . . . . . . . . . . . . . . .  
(Te?zant) 

[R.S.A. 1970, c. 200, Sched. Form B] 



AMENDMENT TO THE LANDLORD AND TENANT ACT 

( N o t e :  - T h i s  amendment  i s  r e p r o d u c e d  f r o m  T h e  
T e m p o r a r y  R e n t  R e g u l a t i o n  M e a s u r e s  A c t ,  
S . A .  1 9 7 5 ,  c .  8 4 . 1  

R.S.A. "70. 42. The Landlord and Tenant Act is  hereby amended 
e. ?LM 

(a)  as to se t ion  10, subsection (3) 
(i) by striking out the word "and" at the end of 

clause (c) ,  and 
(ii)  by striking out clause (d )  and substituting the 

following clauses: 
( d )  stating the reasons for the termination o f  

the tenancy, and 
( e )  stating any other relevant facts. 

( b )  as to section 12, subsection (1)  
(i) by striking out clause. (a)  and substituting the 

following clauses: 
( a )  i f  he is satisfied that the tenancy has ex- 

pired, give an order for possession, 
( a l )  i f  he is satisfied that the tenancy has been 

terminated for a reason other than that 
the tenant has 
( i )  made any application or filed any 

statement under The Temporary Rent 
Regulation llleasures Act, or 

( i i )  made any complaint, assisted in any 
investigation or inquiry or given any 
evidence at a hearing under T I L ~  Tem- 
porery Rent Regulation Measures Act, 

give an order for possession, 
and 

(ii)  by adding the following sz~bsection aftel. sub- 
section (1) : . 

(1.1) Where it appears to a judge that a land- 
lord has terminated a tenancy for more than 
one reason and the judge considers that the 
principal reason was that the tenant had 
(a) made any application or filed any state- 

ment under T I L ~  Telnporary Rent Regzila- 
tiows &leasures Act, or 

(b) made any complaint, assisted in any inves- 
tigation or inquiry or given any evidence 
at a hearing under The Temporary Rent 
Regulation llleasures Act, 

the judge shall make an order declaring the 
notice o f  termination void. 

and 
( c )  section 21 is amended by adding the lollowing sub- 

section after szibsectio?~ ( 4 ) :  
15) Notwitilstanding anything in this section, 

any increese i11 rent or notice of  increase in rent is 
subject to The Temporary Rent Reg~tlation Meas- 
ures Act. 



APPENDIX F 

THE JUDICATURE ACT 

EX-~ IO~  , 36.1 (1) For  the purpose of executing a writ  of posses- 
D~~~~~~~~~ sion respecting any premises, i t  is  not necessary to remove 

any goods or chattels froni the premises. 
(2) Where the sheriff in his discretion removes and 

stores any goods in executing a writ of possession, the 
party a t  whose suit o r  instance the writ  is  issued and the  
solicitors who issue it, a re  severally liable to pay to the  
sheriff his taxable costs, including transportation and 
storage costs, fo r  executing the writ. 

(3) 1Vhei.e goods have been stored under subsection (2), 
the o~vner  may, upon the written authorization of the 
sheriff, obtain the goods froni storage upon 

(a)  paying to the sheriff the costs, including transpor- 
tation and storaae, paid by the sheriff or the person 
on whose behalf the writ wzs executed, and 

(b) paying to the warehouseman any further outsta1;d- 
ing storage charges. 

(4) In the event that  the owner does not redeem the goods 
within 30 days after they have 1,een placed in storage, the 
person on whose behalf the writ was executed may apply 
by originating notice of niotioli t o  the  court which issued 
the w i t  for a n  order directing that  the goods be sold. 

(5) The court may direct that the goods be sold either by 
the sheriff or by the applicant, and by public auction o r  
private sale, a s  he considers appropriate in the circumstan- 
ces. 

(6) The proceeds of the sale shall be applied 
(a)  firstly, to the costs of the sale, and 
(b) secondly, to payment of storage, transportation and 

other costs incurred in removing and storing the 
goods and making the  application for the  order for 
sale. 

(7) Where the sale is effectec? by a perso!i other than a 
sheriff, that  person 

(a)  shall within 30 days after  the sale file with the 
sheriff a statutory declaration setting out 
( i )  the particulars of the sale, 

(ii) the amount realized by the sale, and 
(iii) the necessary and proper disbursements and 

fees in coi~nectioi~ with the sale, which shall 
not esceed those which the sheriff would have 
been entitled to charge if the sale had been 
effected by the sheriff, 

and 
( b  shall pay the balance, if any, to the sheriff on behalf 

of the former owner of the goods. 

(8) Where the sheriff comes into possession of the bal- 
ance of the sale price, either pursuant to suh?ection (6) or 
upon the conclusion of the sale effected by !~im, he shall 
delive? that  balance to the persons lawfully entitled thereto. 



(9) I n  the event that  goods are  not removed by t!:e 
sheriff in execcting a writ of possession and the owi:er 
thereof does not withill 30 days after  t!le m i i i  has i;ec:~ 
executed remove the goods, the persox on \?-hose behalf the 
writ was executed. may apply by originating notice of 
motion to the court which issued the writ for directions a s  
to the disposition of the goods remaining on the  premises 
and upon such application the judge may make any order 
which appears appropriate in the circun~stances. 

(10) If i t  is made t o  appear to the court in a n  application 
under subsection (4) or (9) that  it is  not practicable to 
serve a notice required to be given by this section on any 
person, either personally or by registered mail, the court 
may, on a n  application ex parte by o r  on behalf of the 
applicant, make any order for substituted o r  other service 
or for the substitution for service of notice by letter, public 
advertisement o r  otherwise, o r  may dispense with service. 



APPENDIX G 

SUBMISSIONS 

Meetings and In te rv iews:  

1. Albe r t a  Branch, Canadian Bar Assoc ia t ion ,  a 
committee des igna ted  by W.M. Mustard, Q . C . ,  
Vice-President  f o r  A lbe r t a ,  and c o n s i s t i n g  of 
Messrs. T.D. ~ e t h e r i n g t o n  (Calgary) ; 
J.D. Karve l las  (Edmonton); W.E. O'Leary 
(Calgary) ; and K.  J. Pu rv i s  (Lethbridge) . 

2.  P ro fe s so r  Burton B a s s ,  Facu l ty  o f  Law, 
u n i v e r s i t y  of Manitoba. 

3 .  Calgary Tenants '  Assoc ia t ion .  

4. H i s  Honour Chief Judge Cawsey and H i s  Honour 
Judge Spevakow (P rov inc i a l  Cour t ) .  

5.  F.J .  D e  Vrieze ,  Barr is ter  and S o l i c i t o r ,  Winnipeg. 

6. Edmonton Housing Assoc ia t ion .  

7. Housing and Urban Development Assoc ia t ion ,  Calgary. 

8. M r .  Ron Kolbus, Edmonton Housing Author i ty .  

9. The Landlord and Tenant Advisory Boards o f  Alber ta .  

1 0 .  M r .  A l lan  Lefever ,  Barr is ter  and S o l i c i t o r ,  Edmonton 

11. Lethbr idge c i t i z e n s  convened by the Lethbr idge 
Landlord and Tenant Advisory Board: 

M s .  Lee Arner 
M r .  Doug Bowen 
M r .  P a t  Brown 
M r .  Mike Duchan 
M s .  Eunice Gordon 
M r .  Delber t  Gough 
M r .  Darrel Hanson 
M r s .  E d i t h  Haszard 
M r .  Kay Jensen 
M r .  Alf Kaszuba 
M s .  Cindy Kuhl 
Alderman D.M. LeBaron 
M r .  Jack Look 



M s .  Connie May 
Mr. H.A. Marquadson 
Mr. John McColl 
Mr. Bruce McKillop 
M s .  Diane Miedema 
M r .  Joe  Mould 
M r .  ~ e n n i s  Pol luck 
M s .  ~ i n d a  Sle ightholm 
Alderman R.D. Tar leck  
M r s .  Be t ty  Waldren 
M r .  S teve  Wild 

12. The Mobile Home Owners o f  Alber ta .  

13. M r .  J i m  P a t t e r s o n ,  B.C. Rent Review Commission. 

1 4 .  The Proper ty  Taxpayers Assoc ia t ion ,  Calgary. 

15.  B e r t  Rogan, Informat ion O f f i c e ,  B.C. Of f i ce  of 
t h e  Rentalsman. 

16. S tudent  Legal Se rv i ces ,  Edmonton. 

17. Mrs. Laura Taylor ,  Canadian Organizat ion of Pub l i c  
Housing Tenants. 

18. M r s .  Maryann Weiss, P re s iden t ,  A lbe r t a  S o c i a l  
Housing Tenants '  Assoc ia t ion .  

1 9 .  M r .  Bruce York and Margaret D e  Wees, p r e s i d e n t  and 
s e c r e t a r y - t r e a s u r e r  of  t h e  B.C. Tenants '  Assoc ia t ion .  

11. Wri t ten  Submissions: 

M r .  L. Baumann, Lethbr idge 

Calgary Tenants '  Assoc ia t ion  

Mrs. K. C a s t e l a n i ,  Medicine H a t  

M r .  R.S. Cope, Calgary 

Edmonton Housing Assoc ia t ion  

Edmonton Landlord and Tenant Advisory Board 

M s .  Fern E. Grieshuber,  Edmonton 

Mrs. Dorothy Haines, Edmonton 

Housing and Urban Development Assoc ia t ion  of Calgary 

M r .  E.W. Kuder, Edmonton 

Landlord and Tenant Advisory Boards of A lbe r t a  

~ e d i c i n e  Hat Landlord and Tenant Advisory Board 



Mobile Home Owners of A lbe r t a ,  Edmonton/Calgary 

Proper ty  Owners' Defence Assoc ia t ion ,  Calgary 

Proper ty  Taxpayers Assoc ia t ion  of A lbe r t a ,  Calgary 

M r .  P e t e r  R. Smy , Edmonton. 
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