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CONSENT OF MINORS TO HEALTH CARE 

I 

INTRODUCTION 

This r e p o r t  is  made pursuant  t o  t h e  r e q u e s t  of 

t h e  former Min i s t e r  o f  Heal th  and S o c i a l  Development, t r ans -  

m i t t e d  t o  us through t h e  former At torney General on 2nd 

January,  1975. Prev ious ly ,  on 22nd October, 1974 t h e  Col lege 

of Phys ic ians  and Surgeons had w r i t t e n  us t o  ask our  suppor t  

f o r  l e g i s l a t i o n  p r e s c r i b i n g  t h e  age a t  which a  minor might 

g ive  h i s  own consen t  t o  medical  t rea tment .  Even e a r l i e r ,  

on 31 May 1973 a  group c a l l e d  The Family Planning Conference 

i n  A lbe r t a  had s e n t  t o  us a  r e s o l u t i o n  ask ing  us " t o  i n v e s t i -  

g a t e  t h e  l e g a l  p r e s s u r e s  l i m i t i n g  t h e  p r e s c r i p t i o n  of con- 

t r a c e p t i v e s  f o r  g i r l s  under e igh teen  wi thout  p a r e n t a l  

consent ."  W e  had a  s t u d e n t  g a t h e r  m a t e r i a l  on t h i s  s u b j e c t .  

The r e s u l t  of  h i s  r e sea rch  has been publ ished i n  Gi lborn,  

Legal  Problems of Cont racep t ives  (1974) X I 1  A l t a .  Law Rev. 

359. 

The urgency of o t h e r  p r o j e c t s  prevented us from 

t ak ing  on t h i s  s u b j e c t  a s  a  formal p r o j e c t  p r i o r  t o  t h e  

c u r r e n t  yea r .  A f t e r  r ece iv ing  t h e  formal r e q u e s t  from t h e  

At torney General ,  one of o u r  l e g a l  r e sea rch  o f f i c e r s  M r s .  

G.  van d e r  Ven prepared an exhaus t ive  background paper  on 

t h e  whole s u b j e c t  of consen t  of  minors t o  medical  t rea tment .  

Copies of t h i s  background paper  a r e  a v a i l a b l e  and w i l l  be  

provided on reques t .  

I n  J u l y  we prepared a  memorandum s e t t i n g  o u t  t h e  

law and var ious  a l t e r n a t i v e s  f o r  reform. We s e n t  t h e  



memorandum t o  t h e  Col lege o f  Phys ic ians  and Surgeons, t h e  

A lbe r t a  Medical Assoc i a t i on ,  t h e  A lbe r t a  Soc ie ty  of Obste- 

t r i c i a n s  and Gynecologis ts ,  t h e  A lbe r t a  Hosp i t a l  Se rv i ces  

Commission, t h e  Medical O f f i c e r s  o f  Heal th  i n  Edmonton and 

Calgary,  Edmonton S o c i a l  S e r v i c e s ,  t h e  Calgary S o c i a l  Ser-  

v i c e  Department, and the  P r o v i n c i a l  Family Planning Co- 

o r d i n a t i n g  Committee. 

W e  have now heard from nea r ly  a l l  those  t o  whom w e  

s e n t  the memorandum. T i m e  d i d  n o t  permi t  t h e  wide c i r c u l a -  

t i o n  of a  working paper ,  because t h e  government has made i t  

c l e a r  t h a t  i t  wants our  r e p o r t  immediately. 

LL 

THE PRESENT LAW 

The gene ra l  r u l e  i s  t h a t  medical  t rea tment  can be  

given on ly  wi th  t h e  consent of  t h e  p a t i e n t .  I n  medical  exam- 

i n a t i o n s  and su rge ry ,  t h e  phys ic ian  n o t  only  touches t h e  

p a t i e n t ,  b u t  does s o  i n  ways t h a t  would be a  b a t t e r y  ( u s u a l l y  

c a l l e d  " a s s a u l t " )  i n  t h e  absence of consent .  An a d u l t  can 

g ive  h i s  own consent .  I n  t h e  case  of those  who a r e  mental ly  

incompetent ,  t h e  consent  i s  normally given by t h e  guard ian .  

W e  a r e  n o t  concerned wi th  t h a t  problem here .  

U n t i l  r e c e n t l y  t h e  age of ma jo r i t y  was twenty-one 

bo th  i n  A l b e r t a  and elsewhere.  I n  1971, A lbe r t a  followed 

t h e  r e c e n t  t r end  t o  reduce t h e  age of ma jo r i t y  (Age of 

Ivlajority Act  1 9 7 1  Chapter  1) . I n  t h i s  province t h e  reduc t ion  

was t o  e i g h t e e n  yea r s  of  age,  a s  i n  Manitoba, Ontar io  and 

Quebec. I n  B r i t i s h  Columbia, Saskatchewan and Nova S c o t i a  

t h e  r educ t ion  was t o  n ine t een  y e a r s .  

There i s  a  wide-spread impression t h a t  a  person can 

never  g i v e  a  v a l i d  consent  t o  medical  t rea tment  u n t i l  he has  



reached t h e  age of major i ty .  A t  one t i m e  t h i s  view p r e v a i l e d  

i n  t he  United S t a t e s ,  b u t  even t h e r e  except ions  a r e  admit ted.  

I n  England and Canada t h e r e  never was a r i g i d  r u l e  t h a t  t h e  

consent  o f  p a r e n t  o r  guardian i s  always necessary t o  medical 

t rea tment  of  aminor .  Lord Nathan i n  h i s  t e x t  on Medical 

Negligence (1957) a t  171-177 says  t h a t  a minor who i s  capable  

o f  a p p r e c i a t i n g  f u l l y  t h e  n a t u r e  and consequences of a p a r t i -  

c u l a r  o p e r a t i o n  o r  a p a r t i c u l a r  t rea tment  can given an e f f e c -  

t i v e  consent  t h e r e t o .  Two Ontar io  cases  a r e  t o  t h e  same 

e f f e c t :  Booth v. Toronto General Hospi ta l  ( 1 9 1 0 ) ,  1 7  O.W.R. 

118 and Johnston v. Wellesley Hosp i t a l  (1970) ,  1 7  D.L.R. 

(3d) 139. A u s e f u l  d i s cus s ion  i s  found i n  Wadlington, 

Minors and Health Care: The Age of Consent (1973) , 11 
Osgoode H a l l  L . J .  115, and i n  Skeyg, Consent t o  Medical 

Procedures on Minors (1973) ,  36 Modern Law Review 370. 

With t h e  reduc t ion  i n  t he  age of ma jo r i t y  t o  

e igh teen  t h e r e  can no longer  be  any argument about  those  i n  

t h e  eighteen-twenty age b racke t .  The o l d e s t  minor is now 

seventeen.  Is i t  p o s s i b l e  f o r  a seventeen-year o l d  o r  a 

s ix t een -yea r  o l d  o r  even one who i s  younger e v e r  t o  g ive  

h i s  v a l i d  consent? We th ink  t h a t  t h e r e  a r e  ca ses  where a 

seventeen y e a r  o l d ,  p a r t i c u l a r l y  if he i s  "emancipated" can 

g i v e  a v a l i d  consent ,  b u t  a s  one moves t o  lower ages ,  s i x t e e n ,  

f i f t e e n  and s o  on, t h e  unce r t a in ty  i nc reases .  A s  a conse- 

quence a phys i c i an  d e a l i n g  w i t h  a minor i s  l e f t  i n  doubt a s  

t o  when t h e  p a t i e n t  can g ive  a b ind ing  consent .  W e  t h ink  

t h a t  l e g i s l a t i o n  i s  r equ i r ed  t o  s p e c i f y  d e f i n i t e l y  t h e  c i r -  

cumstances i n  which a minor can g ive  h i s  own consent .  

I t  i s  perhaps necessary t o  emphasize t h a t  a physi-  

c i a n  i n  t r e a t i n g  a minor could poss ib ly  i n c u r  c r imina l  

l i a b i l i t y  a s  w e l l  a s  c i v i l .  Cr iminal  l i a b i l i t y  has r e f e rence  

t o  an o f f ense  under the c r imina l  law, whereas c i v i l  l i a b i l i t y  



has r e f e r e n c e  t o  an a c t i o n  f o r  damages. Our recommendations 

have no th ing  t o  do wi th  t h e  c r imina l  law, which i s  f o r  

Par l iament ,  n o t  t h e  prov inces .  Our recommendations have t o  

do w i t h  t h e  c i v i l  law--in this case  t h e  r i g h t  of  t h e  minor 

t o  g ive  h i s  own consent  and t h e  corresponding r i g h t  of t he  

phys ic ian  t o  t r e a t  t h e  minor, w i thou t  exposing t h e  phys ic ian  

t o  an a c t i o n  f o r  damages. We have of course  k e p t  i n  mind 

t h e  e x i s t i n g  c r i m i n a l  law i n  making o u r  recommendations. 

I11 

RECENT LEGISLATION I N  OTHER JURISDICTIONS 

Before p u t t i n g  forward t h e  d e t a i l s  of  o u r  recom- 

mendations, w e  s h a l l  mention r e c e n t  l e g i s l a t i o n  o r  p roposa ls  

e lsewhere .  England's  Family Law Reform Act, 1969, i n  reduc- 

i n g  t h e  age of ma jo r i t y  t o  e igh teen ,  provides  i n  s e c t i o n  8 

(set  o u t  i n  Appendix A-1) t h a t  persons  s i x t e e n  y e a r s  and 

over  can g ive  t h e i r  own consent .  Subsect ion (3)  s ays  t h a t  

"no th ing  i n  t h i s  s e c t i o n  s h a l l  be cons t rued  a s  making ine f -  

f e c t i v e  any consent  which would have been e f f e c t i v e  i f  t h i s  

s e c t i o n  had n o t  been enacted."  The scope of subsec t ion  (3)  

i s  n o t  c l e a r .  I n  i n t r o d u c i n g  t h e  B i l l  t h e  At torney General 

s t a t e d  t h a t  it covers  consent  by p a t i e n t s  under s i x t e e n  y e a r s  

of  age where they a r e  mature enough t o  g i v e  t h e i r  own consent .  

Others  have suggested t h a t  i t  contemplates consent  by a p a r e n t  

f o r  a p a t i e n t  age s i x t e e n  o r  seventeen who has r e fused  consen t ,  

o r  whose consen t  t h e  phys ic ian  has n o t  sought.  I t  has even 

been suggested t h a t  subsec t ion  ( 3 )  covers  emergencies.  We 

doubt t h i s ,  f o r  t h e  subsec t ion  speaks of consen t ,  n o t  of 

absence of consent .  I n  any case  we doubt t h e  wisdom of t h i s  

p rov i s ion  because i t s  e f f e c t  is  s o  unce r t a in .  

New South Wales enac ted  t h e  Minors (Proper ty  and 

Con t r ac t s )  Act,  197G No. 60. Sec t ion  49 of t h a t  a c t  ( s e t  o u t  



i n  Appendix A-2) provides  t h a t  where a  minor i s  under s ix -  

t een  h i s  p a r e n t ' s  consent  t o  medical  t rea tment  p r o t e c t s  t h e  

phys i c i an  from an a c t i o n  f o r  b a t t e r y ,  and where t h e  minor i s  

fou r t een  y e a r s  of  age o r  over  h i s  own consent  p r o t e c t s  t h e  

phys ic ian .  This seems t o  permi t  consent  of  e i t h e r  p a r e n t  o r  

minor i n  t h e  ca se  of t h e  fou r t een  and f i f t e e n  y e a r  o l d .  

Turning t o  Canada, Quebec i n  1972 passed t h e  P u b l i c  

Heal th  P r o t e c t i o n  Act (set o u t  i n  Appendix A-3). I t  says  t h a t  

a  h o s p i t a l  o r  a  phys ic ian  may provide c a r e  t o  a  minor fou r t een  

y e a r s  of  age o r  o l d e r ,  b u t  t h e  h o s p i t a l  o r  t h e  phys ic ian  must 

inform t h e  person having p a r e n t a l  a u t h o r i t y  i n  t h e  ca se  where 

t h e  minor i s  s h e l t e r e d  f o r  more than twelve hours ,  o r  o f  

extended t rea tment .  

I n  1973 B r i t i s h  Columbia added t o  t h e  I n f a n t s  Act 

a  new s e c t i o n  23 ( s e t  o u t  i n  Appendix A - 4 ) .  A s  in t roduced ,  

t h e  d i l l  was c l o s e  t o  ~ n g l a n d ' s ,  b u t  du r ing  t h e  deba te  i t  was 

amended by adding a  subsec t ion  t h a t  s a i d  t h e  minor ' s  consent  

i s  v a l i d  only  i f  " a  reasonable  e f f o r t "  has  f i r s t  been made t o  

o b t a i n  p a r e n t a l  consent ,  o r  i f  a  w r i t t e n  op in ion  i s  ob ta ined  

from ano the r  p r a c t i t i o n e r  t h a t  t h e  proposed t r ea tmen t  i s  i n  

t h e  b e s t  i n t e r e s t  of  t h e  cont inued h e a l t h  and wel l -being of 

t h e  i n f a n t .  Another subsec t ion  empowers t h e  phys i c i an ,  b u t  

does n o t  r e q u i r e  him, t o  inform t h e  p a r e n t  where t h e  minor 

has been t r e a t e d  wi thou t  t h e  p a r e n t ' s  consent .  

The Twelfth Report of  B r i t i s h  Columbia's Royal Com- 

miss ion on Family and Ch i ld ren ' s  Law reached us a s  t h i s  Report  

was being d r a f t e d  i n  f i n a l  form. I t  recommends t h e  r e p e a l  of  

s e c t i o n  23 and t h e  d r a f t  Uniform Act prepared by t h e  Conference 

of Commissioners on Uniform Law and s e t  o u t  i n  t h e  1 9 7 4  Pro- 

ceedings  o f  t h e  Conference a t  page 1 2 0 .  A s  we mention below, 

t h e  l a t e s t  d r a f t  was prepared a f t e r  t h e  1975 meeting. I t  i s  

c l o s e  t o  t h e  1 9 7 4  d r a f t  excep t  f o r  a  change i n  t h e  d e f i n i t i o n  

of medical  t rea tment .  



I n  Saskatchewan a  b i l l  (set  o u t  i n  Appendix A-5) 

was in t roduced  i n  1973 t o  amend t h e  Medical P ro fe s s ion  Act. 

I t  was much l i k e  t h e  Engl i sh  p rov i s ion  though it made an 

except ion  i n  t h e  c a s e  of procurement of  a  mi sca r r i age  upon 

a  female person.  According t o  newspaper accounts a t  t h e  

t i m e ,  t h e  B i l l  was de fea t ed  by a  vo te  o f  20 t o  2 2 .  

Onta r io  has n o t  enac ted  any l e g i s l a t i o n ,  b u t  t h e  

government i n  1 9 7 4  made Regulat ions  49  and 49a under t h e  

P u b l i c  Hosp i t a l s  Act, p e r m i t t i n g  s u r g i c a l  ope ra t ions  and 

o t h e r  t r ea tmen t  i n  h o s p i t a l s  on t h e  consent  o f  a  person s ix -  

t e e n  y e a r s  of  age o r  who i s  marr ied (0 .  Reg. 1 0 0 / 7 4 ) .  These 

Regulat ions  a r e  on ly  a  p a r t i a l  s o l u t i o n  t o  t h e  problem. 

For t h e  p a s t  t h r e e  yea r s  t h e  Conference of Commis- 

s i o n e r s  on Uniform Laws has had on i t s  agenda a  Uniform 

Medical Consent of Minors Act (1973 Proc.  24, 228: 1 9 7 4  

Proc.  29, 1 1 6 )  . The l a t e s t  d r a f t  was prepared a f t e r  t h e  1975 

meeting. I t  i s  set o u t  a s  Appendix A-6. Because of t h e  re- 

c e n t  mai l  s t r i k e ,  it has  n o t  y e t  been formal ly  adopted. 

However we understand t h a t  i t  w i l l  p r o b a ~ l y  be adopted soon, 

and i n  i t s  p r e s e n t  form. 

I n  t h e  d r a f t  Uniform Act t h e  b a s i c  age f o r  consent  

i s  f i x e d  a t  s i x t e e n  yea r s  ( s e c t i o n  2 ) ,  and t h e r e  is  a  s p e c i a l  

p rov i s ion  pe rmi t t i ng  a  minor under t h a t  age t o  g ive  h i s  con- 

s e n t  where t h e  phys i c i an ,  supported by t h e  opinion of ano ther  

phys ic ian ,  i s  of opinion t h a t  t he  minor i s  capable  of under- 

s t and ing  t h e  n a t u r e  and consequence o f  t h e  t r ea tmen t ,  and t h e  

t r ea tmen t  i s  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  minor and h i s  con- 

t i n u i n g  h e a l t h  and well-being ( s e c t i o n  3 ( 1 ) ) .  There i s  a l s o  

a  p rov i s ion  a u t h o r i z i n g  t rea tment  of  a  minor under s i x t e e n  

w i t h o u t  any consent  i n  cases  o f  emergency ( s e c t i o n  3 (2 )  ) . 
Sec t ion  4 provides  f o r  a  c o u r t  o r d e r  d i spens ing  w i t h  p a r e n t a l  

consent  where such consent  i s  r equ i r ed  by law and has been 

r e f u s e d ,  and the minor's l i f e  or h e a l t h  i s  i n  jeopardy. 



W e  t ake  n o t e  h e r e  of r e c e n t  developments i n  t h e  

United S t a t e s .  With f i f t y  s e p a r a t e  s t a t e s  t h e r e  is g r e a t  

v a r i e t y  among t h e  laws d e a l i n g  w i t h  consent  t o  medical  t r e a t -  

ment of  minors. I n  r e c e n t  y e a r s  t h e r e  has  been a  marked t r end  

toward l e g i s l a t i o n  t h a t  permi t s  minors t o  g ive  t h e i r  own con- 

s e n t .  Usually t h i s  has no t  been done by t h e  s imple  f i x i n g  of 

t h e  age of consent  a t  s i x t e e n  o r  some o t h e r  age below t h a t  of 

ma jo r i t y ,  b u t  by g iv ing  capac i ty  t o  consent  i n  t h e  ca se  of 

s p e c i f i e d  c l a s s e s  of  i n f a n t s  o r  f o r  s p e c i f i e d  a i lments .  For  

example, a  s t a t u t e  may say t h a t  one o r  more of t h e  fo l lowing  

can consent--one who has been i n  t h e  Armed Forces ,  one who has  

been marr ied ,  one who has  had a  c h i l d ,  one who i s  emancipated, 

o r  one who has f i n i s h e d  high school .  Again, t h e  s t a t u t e  may 

say t h a t  a  minor may g i v e  h i s  own consent  i n  connect ion wi th  

venerea l  d i s e a s e ,  communicable d i s e a s e s ,  drug and a l coho l  

abuse,  con t r acep t ion ,  o r  pregnancy. The development of t h e  

law i n  t h e  United S t a t e s  i s  in f luenced  by c o n s t i t u t i o n a l  doc- 

t r i n e s  t h a t  have no coun te rpa r t  i n  Canada. A t  t h e  same t ime,  

t r e n d s  i n  t h e  United S t a t e s  a r e  r e l e v a n t  he re ,  f o r  t h e  prac- 

t i c a l  problems a r e  much t h e  same, and t h e  var ious  American 

s o l u t i o n s  a r e  of  i n t e r e s t .  For t h i s  r2ason we have s e t  o u t  

i n  Appendix B an account of r e c e n t  l e g i s l a t i o n ,  d e c i s i o n s ,  

and l i t e r a t u r e .  

I V  

GENERAL CONSIDERATIONS OF POLICY 

Pa ren t s  have bo th  r e s p o n s i b i l i t i e s  t o  t h e i r  c h i l d r e n ,  

and r i g h t s  over  them. The p a r e n t s '  r o l e  i s  i n  l a r g e  measure a  

p r o t e c t i v e  one. I n  dec id ing  whether a  young person who i s  s t i l l  

a  minor should have a  given c a p a c i t y ,  t h e  gene ra l  t e s t  should 

be whether it i s  i n  h i s  own b e s t  i n t e r e s t s .  The law has  always 

a f fo rded  t o  minors some p r o t e c t i o n  from t h e i r  own immaturi ty.  

This i s  one reason t h a t  p a r e n t s  have always had a  r i g h t  of  

c o n t r o l .  An Engl i sh  d e c i s i o n  of 1883 says  t h a t  " t h e  f a t h e r  



has  t h e  c o n t r o l  over  t h e  person,  educa t ion  and conduct o f  h i s  

c h i l d r e n  u n t i l  they a r e  twenty-one yea r s  of  age. That i s  t h e  

law." (Re Agar-El l is  (1883) 24 Ch. D. 317 a t  326.) This 

s t a t emen t  is no longer  accu ra t e .  I n  most j u r i s d i c t i o n s  t he  

mother is guardian a long wi th  t he  f a t h e r ,  and r i g h t s  of 

guardianship  do n o t  remain i n  f u l l  v igo r  u n t i l  t h e  minor has  

reached ma jo r i t y .  Lord Denning s a i d  i n  H e w e r  v. Bryant 

[1970] 1 Q.B. 357 a t  369: 

I would g e t  r i d  of  t h e  r u l e  -- I n  re 
Agar-El l is  and of t h e  suggested except ions  
t o  it. That case  was decided i n  t h e  y e a r  
1883. It  r e f l e c t s  t h e  a t t i t u d e  of a  Vic- 
t o r i a n  p a r e n t  towards h i s  c h i l d r e n .  H e  
expected unquest ioning obedience t o  h i s  
commands. I f  a  son disobeyed, h i s  f a t h e r  
would c u t  him o f f  wi th  a  s h i l l i n g .  I f  a  
daughter  had an i l l e g i t i m a t e  c h i l d ,  he 
would t u r n  h e r  o u t  o f  t h e  house. H i s  
power on ly  ceased when t h e  c h i l d  became 
21. I d e c l i n e  t o  accep t  a  view s o  much 
o u t  of  d a t e .  The common law can,  and 
should,  keep pace wi th  t h e  t i m e s .  I t  
should d e c l a r e ,  i n  conformity w i th  t h e  
r e c e n t  Report  of  t h e  Committee on t h e  Age 
of Major i ty  [Cmnd. 3342, 19671, t h a t  t h e  
l e g a l  r i g h t  of a  p a r e n t  t o  t . ~ e  custody o f  
a  c h i l d  ends a t  t h e  18 th  b i r thday:  and 
even up till then,  i t  i s  a  dwindling r i g h t  
which t h e  c o u r t s  w i l l  h e s i t a t e  t o  en fo rce  
a g a i n s t  t h e  wishes of t he  c h i l d ,  and t h e  
more s o  t h e  o l d e r  he i s .  It s t a r t s  w i th  a  
r i g h t  of c o n t r o l  and ends wi th  l i t t l e  more 
than  advice .  

The problem i s  t o  s t r i k e  a  p roper  ba lance  between 

t h e  d e s i r a b i l i t y ,  on t h e  one hand, of  p re se rv ing  t h e  pro tec-  

t i v e  r o l e  of  t h e  p a r e n t s  and t h e  d e s i r a b i l i t y ,  on t h e  o t h e r ,  

of  ensu r ing  t h a t  a  person who needs h e a l t h  c a r e  is n o t  

prevented from ob ta in ing  it by i n a b i l i t y  t o  secure  t h e  con- 

s e n t  of  h i s  p a r e n t s  o r  by h i s  unwil l ingness  t o  d i s c l o s e  t o  

them the cond i t i on  t h a t  needs t rea tment .  



A l l  of t h e  op in ions  w e  have rece ived  ag ree  t h a t  

t h e r e  a r e  s i t u a t i o n s  when a  minor should be a b l e  t o  g ive  

h i s  own consent.  The d i f f i c u l t  ques t ion  i s  a s  t o  t h e  b a s i s  

on which t h e  minor should be  permi t ted  s o  t o  consent .  The 

f irst  a l t e r n a t i v e  is between f i x i n g  a  s p e c i f i e d  age,  e .g .  

s i x t e e n ,  o r  whether some o t h e r  c r i t e r i o n ,  such a s  ma tu r i t y ,  

should be  used. One view p u t  forward s t r o n g l y  on o u r  Board 

i s  t h a t  t h e r e  i s  no need t o  confer  power t o  consent  a t  any 

age below t h a t  o f  major i ty ;  t h a t  minors, even o l d e r  ones ,  

need p r o t e c t i o n ;  t h a t  t h e  p r o t e c t i v e  r o l e  of  t h e  p a r e n t s  

should  be  recognized;  and t h a t  t h e  "mischief"  o r  weakness i n  

t h e  p r e s e n t  law does no t  r e q u i r e  a  lowering of t h e  age of con- 

s e n t  below e igh teen ;  t h a t  t h e r e  may b e  ca ses  where t h e  minor 

should be  a b l e  t o  g ive  h i s  own consent ,  and t h a t  t h e s e  can 

be covered by a  "mature minor" p rov i s ion ,  o r  one l i k e  t h e  

proposed Uniform s e c t i o n  3 ( 1 ) ,  o r  by a l lowing minors '  consent  

i n  connect ion wi th  s p e c i f i c  cond i t i ons ,  e .g.  venerea l  d i s e a s e ,  

d rugs ,  con t r acep t ion  and pregnancy. 

We s e e  t h e  f o r c e  of t h e  argument t h a t  it i s  b e t t e r  

t o  provide f o r  s e l f - consen t  i n  s p e c i f i -  s i t u a t i o n s  r a t h e r  

than t o  a u t h o r i z e  it a t  a  s p e c i f i c  age below t h a t  of  t h e  age 

o f  major i ty .  However we th ink  t h a t  t h e  age o f  s i x t e e n  can 

be j u s t i f i e d .  There i s  much l i t e r a t u r e  t o  t h e  e f f e c t  t h a t  

c h i l d r e n  a r e  maturing e a r l i e r  than i n  t h e  p a s t ,  and l eav ing  

home e a r l i e r .  The op in ions  we have rece ived  a r e  t h a t  a  

g r e a t  many o l d e r  minors i n  A lbe r t a  do i n  f a c t  seek  medical  

adv ice  on t h e i r  own. We do n o t  t h ink  t h a t  by f i x i n g  t h e  age 

of consent  a t  s i x t e e n  t h e  power t o  consen t  w i l l  be confer red  

on those  who should n o t  have it. P u t t i n g  t h e  p o i n t  a f f i rma-  

t i v e l y ,  t h e  b e s t  i n t e r e s t s  of  t h e  minor w i l l  be se rved  by 

p e r m i t t i n g  him t o  consen t  when he has  a t t a i n e d  t h e  age o f  

s i x t e e n .  Then t h e r e  a r e  two secondary cons ide ra t ions :  

(1) beginning wi th  England's  1 9 6 9  Act, it i s  ga in ing  acceptance,  

and t h e r e  i s  some v i r t u e  i n  uniformity  and ( 2 )  a  s p e c i f i c  age 



i s  a more p o s i t i v e  guide than a "mature minor" o r  s i m i l a r  r u l e .  

W e  n o t e  t h a t  i n  connect ion wi th  o r d e r s  f o r  custody o f  c h i l d r e n ,  

bo th  t h e  Domestic Re la t ions  Act and t h e  Chi ld  Welfare Act 

d e f i n e  a c h i l d  a s  a person under e igh teen ,  whereas under t h e  

Maintenance Orders Act a c h i l d  i s  one under s i x t e e n .  However 

i n  connect ion wi th  custody,  we a r e  informed t h a t  t h e  i n v a r i a t l e  

p r a c t i c e  i n  t h i s  province i s  f o r  judges t o  r e f u s e  t o  g r a n t  a 

custody o r d e r  when t h e  minor has  reached s i x t e e n  y e a r s  of  age.  

Recommendation #1 

T h a t  t h e  g e n e r a l  age f o r  c o n s e n t  t o  h e a l t h  
c a r e  be  f i z e d  a t  s i x t e e n  y e a r s .  

v 
SPECIAL SITUATIONS 

Here w e  speak of (1) venerea l  d i s e a s e  ( 2 )  drugs and 

a l coho l  ( 3 )  con t r acep t ion  and ( 4 )  pregnancy and i t s  termina- 

t i o n .  

I f  the only minors seek ing  advice  o r  t r ea tmen t  i n  

connect ion wi th  t h e s e  cond i t i ons  were s i x t e e n  y e a r s  of age o r  

more then  t h e r e  would be  no need t o  d e a l  s p e c i a l l y  w i th  them. 

The minor could g i v e  h i s  own consent  under t h e  gene ra l  provi-  

s i o n .  W e  understand however t h a t  some minors who r e q u i r e  

t r ea tmen t  a r e  i n  f a c t  under s i x t e e n  yea r s  o f  age. We th ink  

t h a t  minors who a r e  o l d  enough t o  need a t t e n t i o n  i n  connection 

wi th  t h e s e  ma t t e r s  should be  a b l e  t o  o b t a i n  it themselves. 

I n  every one of t h e s e  s i t u a t i o n s  we understand t h e r e  i s  a 

s p e c i a l  r e l u c t a n c e  t o  inform pa ren t s ,  and t h a t  t h e  minor w i l l  

be harmed by f a i l u r e  t o  o b t a i n  t rea tment ,  o r  even by delay i n  

ob ta in ing  it. The op in ions  we have rece ived  a s  w e l l  a s  t h e  

l i t e r a t u r e  we have examined suppor t s  t h i s  p o s i t i o n .  



W e  s h a l l  now cons ide r  i n  d e t a i l  t h e  f o u r  s p e c i a l  

s i t u a t i o n s  l i s t e d  above. 

(1) Venereal  Diseases  

The Veneral  Diseases  Prevent ion  Act RSA 1 9 7 0  

Chapter  382 r e q u i r e s  every person who knows o r  who s u s p e c t s  

o r  who has reason t o  b e l i e v e  t h a t  he has  venerea l  d i s e a s e  t o  

c o n s u l t  a  phys ic ian  o r  a t t e n d  a  p r o v i n c i a l  c l i n i c  t o  d e t e r -  

mine whether he i s  i n f e c t e d  o r  no t ;  and i f  i n f e c t e d  he i s  

r e q u i r e d  t o  submit t o  t rea tment .  Moreover, t h e  D i r e c t o r  of 

t he  Div is ion  of S o c i a l  Hygiene of t h e  Department of  Heal th  

and S o c i a l  Development has power t o  compel a  person wi th  

venerea l  d i s e a s e  t o  submit t o  medical  t rea tment ;  and t h e r e  

is p rov i s ion  f o r  a  m a g i s t r a t e ' s  wa r ran t  t o  t ake  t h e  person 

i n t o  custody f o r  examination and t rea tment ;  and a  j a i l  physi-  

c i a n  may o r d e r  t h e  examination and t rea tment  of persons  

a r r e s t e d  f o r  c e r t a i n  s exua l  o f f ences  and of convicted persons .  

The Act does n o t  r e f e r  t o  minors. W e  a r e  s a t i s f i e d  t h a t  i t  

a p p l i e s  t o  them, and our  in format ion  i s  t h a t  i n  f a c t  they a r e  

t r e a t e d  under t h e  Act. W e  have had coim:ents, some adverse ,  

on t h e  Act. W e  n o t e , t o o ,  t h a t  a  L ia i son  Committee of t h e  

Canadian Medical Assoc ia t ion  and t h e  Canadian Bar Assoc ia t ion  

i n  i t s  1974-75 r e p o r t  included a  r e s o l u t i o n  recommending t o  

t h e  two Assoc ia t ions  t h e  r e p e a l  of e x i s t i n g  p r o v i n c i a l  l e g i s -  

l a t i o n  r e s p e c t i n g  t h e  c o n t r o l  of  venerea l  d i s e a s e ,  excep t  

i n s o f a r  a s  t h e  p a t i e n t  r e f u s i n g  t rea tment  i s  concerned. I t  

a l s o  recommended t h e  r e p e a l  of s e c t i o n  253 of t h e  Criminal  

Code, which makes t h e  communication of venerea l  d i s e a s e  a  

c r i m i n a l  o f f ence .  

W e  do n o t  p l an  he re  t o  make any recommendations i n  

connect ion wi th  t h e  Venereal  Diseases  Prevent ion Act. W e  

t h ink  however t h a t  venerea l  d i s e a s e  should be mentioned 

s p e c i f i c a l l y  i n  t h e  Act which we propose. Our unders tanding 



1 2  

i s  t h a t  sometimes persons under s i x t e e n  y e a r s  of  age c o n t r a c t  

venerea l  d i s ease .  Prompt t rea tment  i s  e s s e n t i a l ,  and a  

requirement of p a r e n t a l  consent  might r e s u l t  i n  de lay  o r  even 

i n  n e g l e c t  of  t rea tment .  I f  a  person i s  o l d  enough t o  c o n t r a c t  

vene rea l  d i s e a s e  he should have t h e  capac i ty  t o  a t t e n d  t o  it; 

and p rov i s ion  f o r  s e l f - consen t  would n o t  c o n f l i c t  i n  any way 

wi th  t h e  Venereal  Diseases  Prevent ion Act. Some o f  t h e  A m e r i -  

can s t a t u t e s  extend t h e  p rov i s ion  r e s p e c t i n g  vene rea l  d i s e a s e  

t o  a l l  communicable o r  r e p o r t a b l e  d i s e a s e s .  I n  connect ion 

wi th  t h e  p r e s e n t  s u b j e c t  of consent  t o  medical  t r ea tmen t ,  

venerea l  d i s e a s e  i s  t h e  most important .  However we th ink  i t  

approp r i a t e  t o  permit  s e l f - consen t  i n  the case  of a l l  communi- 

cab le  d i s e a s e s  a s  def ined  i n  t h e  Pub l i c  Heal th  Act. There i s  

a  p u b l i c  i n t e r e s t  i n  having them t r e a t e d  and t r ea tmen t  can 

s c a r c e l y  be  con t r a ry  t o  t h e  minor ' s  consent .  

( 2 )  Drugs and Alcohol 

The reasoning  we. have advanced i n  connect ion w i t h  

vene rea l  d i s e a s e  is a p p l i c a b l e  here .  A few y e a r s  ago t h e  

Un ive r s i t y  of A lbe r t a  Hospi ta l  e s t a b l i s h e d  a  program c a l l e d  

t h e  T r u s t  House f o r  t rea tment  of young people who had taken 

drugs.  Our informat ion i s  t h a t  t h e r e  was some r e l u c t a n c e  t o  

a t t e n d  because of f e a r  t he  h o s p i t a l  would inform l e g a l  author-  

i t i e s  and p a r e n t s .  The Hospi ta l  Board made a  d e c i s i o n  t o  

t r e a t  minors i n  t h e  Emergency Department f o r  drug r e l a t e d  

problems wi thou t  n o t i f y i n g  t h e  p a r e n t s .  We a r e  informed t h a t  

when t h i s  dec i s ion  was made, t h e  volume of young people who 

then came t o  t h e  Emergency Department i nc reased  r a p i d l y  and 

cons iderab ly  and s t a y e d  a t  an inc reased  l e v e l  f o r  q u i t e  some 

t ime.  W e  emphasize t h a t  a l though t h e  h o s p i t a l  observed con- 

f i d e n t i a l i t y ,  the phys ic ians  i n  charge of t h e  programme d i d  

t r y  t o  convince t h e  p a t i e n t s  of  t h e  b e n e f i t s  t o  be gained i n  

t h e  long run i n  v o l u n t a r i l y  informing t h e i r  p a r e n t s ,  and 

o f f e r e d  t o  a s s i s t  them i n  doing so .  



Our recommendation i s  t h a t  any minor who wishes 

medical  c a r e  i n  connection w i t h  drugs o r  a l coho l  should be  

a b l e  t o  g i v e  h i s  own consent  t o  t rea tment .  

(3 )  Contracept ion 

A l l  of  t h e  phys ic ians  and o t h e r s  who have commented 

on our  memorandum a r e  of op in ion  t h a t  minors should be a b l e  

t o  seek con t r acep t ive  advice  and devices  o r  p r e s c r i p t i o n s .  

W e  a r e  n o t  a b l e  t o  document an i n c r e a s e  i n  sexua l  a c t i v i t y  

among minors b u t  a l l  t h e  in format ion  w e  have rece ived  i s  t h a t  

it i s  cons iderab le .  We have t h e  f i g u r e s  on b i r t h s  i n  A lbe r t a  

i n  1973, t h e  l a t e s t  y e a r  a v a i l a b l e .  There were 29,288 b i r t h s  

of which 3,220 w e r e  i l l e g i t i m a t e .  

The number of i l l e g i t i m a t e  c h i l d r e n  born t o  g i r l s  

under twenty w e r e  a s  fo l lows:  

13  yea r s  - 4 

1 4  yea r s  - 3 5 

15 y e a r s  - J8 

1 6  y e a r s  - 245 

17 y e a r s  - 3 75 

18  y e a r s  - 391 

1 9  y e a r s  - 4 1 1  

These f i g u r e s  show t h a t  over  23% of t h e  i l l e g i t i m a t e  

c h i l d r e n  were born t o  minors;  and over  12% t o  e ighteen-year  

o l d  g i r l s ,  many of whom presumably became pregnant  whi le  

minors. The r e p r e s e n t a t i o n s  we have rece ived  s t r o n g l y  suppor t  

p rov i s ion  f o r  g iv ing  con t r acep t ives  t o  minors r e g a r d l e s s  of  age.  

The p r i n c i p a l  argument advanced a g a i n s t  such a pro- 

v i s i o n  i s  t h a t  i t  w i l l  encourage minors t o  engage i n  s exua l  



i n t e r c o u r s e .  The answer t h a t  we have rece ived  i s  t h a t  t h e  

wi thholding of con t r acep t ive  advice  i s  no t  a  d e t e r r e n t ;  and 

gran ted  t h a t  minors a r e  engaging i n  s exua l  i n t e r c o u r s e ,  it 

is b e t t e r  f o r  t h e  minor t o  be  a b l e  t o  avoid unwanted preg- 

nanc ies .  We accep t  t h a t  answer and w i l l  make o u r  recommenda- 

t i o n  accord ing ly .  

One concern t h a t  phys ic ians  and s o c i a l  workers may 

have i s  whether t h e  g iv ing  of adv ice  and p r e s c r i p t i o n s  f o r  

con t r acep t ion  c o n s t i t u t e s  t h e  o f f e n s e  of c o n t r i b u t i n g  t o  

delinquency under t h e  Juven i l e  Delinquents Act. I n  our  

opinion it does no t .  I t  i s  r e l e v a n t  t o  n o t e  t h a t  t h e  Criminal  

Code no longe r  makes it an o f f ence  t o  a d v e r t i s e  o r  se l l  o r  

d i spose  of con t r acep t ives .  The amendment was made i n  1 9 6 9  and 

a t  t h e  same time t h e  Food and Drug Act was amended t o  provide 

f o r  r e g u l a t i o n  of adver t isements  f o r  con t r acep t ives .  

I n  A lbe r t a  g i r l s  under e igh teen  and boys under s i x -  

t een  a r e  c h i l d r e n  f o r  t h e  purpose of t h e  J u v e n i l e  Delinquents 

Act RSC 1 9 7 0  Chapter  J-3. A j uven i l e  de l inquen t  i s  "any c h i l d  

who v i o l a t e s  any p rov i s ion  of t h e  Criminal  Code ... o r  who i s  

g u i l t y  of s exua l  immorali ty o r  any s i m i l a r  form of v ice . . . "  

( s e c t i o n  Z ( 1 1 ) ) .  Sec t ion  33, which makes it an o f f ence  f o r  

a d u l t s  t o  c o n t r i b u t e  t o  j uven i l e  delinquency reads:  

(1) Any person,  whether t h e  p a r e n t  o r  
guardian of t h e  c h i l d  o r  n o t ,  who 
knowingly o r  w i l f u l l y ,  

( a )  a i d s ,  causes ,  a b e t s  o r  connives 
a t  t h e  commission by a  c h i l d  of 
a  delinquency,  o r ,  

(b )  does any a c t  producing,  promoting, 
o r  c o n t r i b u t i n g  t o  a  c h i l d ' s  being 
o r  becoming a  j uven i l e  de l inquent  
o r  l i k e l y  t o  make any c h i l d  a  
j uven i l e  de l inquen t ,  



i s  l i a b l e  on summmary convic t ion  b e f o r e  a  
j uven i l e  c o u r t  o r  a  m a g i s t r a t e  t o  a  f i n e  
n o t  exceeding f i v e  hundred d o l l a r s  o r  t o  
imprisonment f o r  a  pe r iod  n o t  exceeding 
two y e a r s ,  o r  t o  both.  

W e  know of no i n s t a n c e  i n  which a  phys ic ian  has  

been charged wi th  c o n t r i b u t i n g  by reason o f  p r e s c r i b i n g  con- 

t r a c e p t i v e s .  I n  a  ca se  from Quebec i n  1 9 6 9 ,  - X v. The Queen 

[1969] RL 122 a  boy of n ine t een  was charged wi th  c o n t r i b u t i n g  

because he had had sexua l  i n t e r c o u r s e  t h r e e  o r  f o u r  t imes over  

a  pe r iod  of s i x  months w i t h  a  s ix teen-year  o l d  g i r l .  The 

c o u r t  a c q u i t t e d ,  ho ld ing  t h a t  t he  a c t  i n  i t s e l f  is no t  crim- 

i n a l  o r  immoral. We r e a l i z e  t h a t  many w i l l  d i s a g r e e  w i th  t h e  

f i n d i n g  on immorali ty.  However, t h e  p o s i t i o n  of t h e  phys ic ian  

who p r e s c r i b e s  con t r acep t ives  i s  v a s t l y  d i f f e r e n t  from t h a t  

of  an a d u l t  who has  i n t e r c o u r s e  w i th  a  j uven i l e .  The physi-  

c i a n ' s  mot iva t ion  i s  n o t  t o  induce t h e  minor t o  have sexua l  

i n t e r c o u r s e ,  b u t  t o  provide h e a l t h  c a r e  f o r  t h e  minor who i s  

having s e x u a l  i n t e r c o u r s e  and wishes t o  avoid pregnancy. A l -  

though t h e r e  may be some room f o r  doubt,  it i s  o u r  op in ion  

t h a t  t h e  phys ic ian  does not  c o n t r i b u t e  t o  uelinquency . 

W e  no t e  t h a t  t h e  f e d e r a l  government proposes t o  

r e p l a c e  t h e  J u v e n i l e  Delinquents Act by t h e  Young Persons  i n  

C o n f l i c t  w i th  t h e  Law Act. We r e f e r  t o  t h e  Report of  t h e  

S o l i c i t o r  Genera l ' s  Committee f o r  New L e g i s l a t i o n  t o  r e p l a c e  

t h e  J u v e n i l e  Del inquents  Act  (Cat.  No. JS42-3/75) . It  would 

do away w i t h  t h e  concept of  delinquency.  I t  would apply t o  

persons  fou r t een  y e a r s  of age and over  b u t  below e igh teen .  

The Act would come i n t o  p lay  only  where t h e r e  has been a  

breach by a  young person of an Act of Par l iament .  The o f f ence  

of c o n t r i b u t i n g  would d i sappear .  

There i s  one p rov i s ion  i n  t h e  Criminal  Code t h a t  

must be  considered.  It i s  s e c t i o n  146 which provides :  



1 4 6 .  (1) Every male person who has sexua l  
i n t e r c o u r s e  w i t h  a femal person who 

( a )  i s  n o t  h i s  wi fe ,  and 

(b)  i s  under t h e  age of fou r t een  y e a r s ,  
whether o r  n o t  he b e l i e v e s  t h a t  she  
i s  fou r t een  y e a r s  of  age o r  more, 
i s  g u i l t y  of  an i n d i c t a b l e  o f f ence  
and i s  l i a b l e  t o  imprisonment f o r  
l i f e  and t o  be whipped. 

( 2 )  Every male person who has s exua l  
i n t e r c o u r s e  w i th  a female person who 

( a )  i s  n o t  h i s  w i f e ,  

(b )  i s  of p rev ious ly  c h a s t e  c h a r a c t e r ,  and 

(c )  i s  fou r t een  yea r s  of  age o r  more and 
i s  under t h e  age of s i x t e e n  y e a r s ,  

whether o r  no t  he b e l i e v e s  t h a t  she  i s  s i x -  
t een  y e a r s  of  age o r  more, i s  g u i l t y  of  an 
i n d i c t a b l e  o f fence  and l i a b l e  t o  imprison- 
ment f o r  f i v e  yea r s .  

( 3 )  Where an accused i s  charged wi th  
an o f f ence  under subsec t ion  (21,  t h e  c o u r t  
may f i n d  t h e  accused n o t  g u i l t y  i f  it  i s  
of op in ion  t h a t  t h e  evidence does n o t  show 
t h a t ,  a s  between t h e  accused and t h e  female 
person,  t h e  accused i s  more t o  blame than 
t h e  female person.  

L e t  us assume t h a t  a  phys ic ian  has p r e s c r i b e d  con- 

t r a c e p t i v e s  t o  a g i r l  under s i x t e e n .  Could he poss ib ly  be 

g u i l t y  of a i d i n g  and a b e t t i n g  an o f f ence  under s e c t i o n  146? 

W e  t h i n k  n o t .  The o f f ence  can on ly  be committed by a male 

and t h e  p h y s i c i a n ' s  a c t i o n  i s  no t  f o r  t h e  purpose of a s s i s t -  

i ng  t h e  male i n  t h e  commission of t h e  of fence .  A s i m i l a r  

q u e s t i o n  has come up i n  England. Sec t ion  6 of  t h e  Sexual  

Offenders Act 1956 makes i t  an of fence  f o r  a man t o  have 

sexua l  i n t e r c o u r s e  w i th  a g i r l  under s i x t e e n .  (The narrow 

except ions  a r e  i r r e l e v a n t . )  Another s t a t u t e ,  t h e  Nat iona l  



Heal th  Se rv i ce  (Family Planning)  Act 1967 a u t h o r i z e s  l o c a l  

h e a l t h  a u t h o r i t i e s  t o  "make arrangements f o r  t h e  g i v i n g  of 

adv ice  on con t r acep t ion ,  t h e  medical examination of persons  

seek ing  advice  on con t r acep t ion  f o r  t h e  purpose of determin- 

i n g  what adv ice  t o  g ive  and t h e  supply of c o n t r a c e p t i v e  

subs tances  and con t r acep t ive  appl iances .  " A r e p o r t  of  t h e  

Medical Defense Union on Consent t o  Treatment (1974) con ta ins  

t h e  fo l lowing  passage a t  page 9 :  

Following t h e  i n t r o d u c t i o n  o f  t h e  
Nat iona l  Heal th  Se rv i ce  (Family Planning)  
Act 1967 many members wrote a sk ing  whether 
a  doc to r  who i n  good f a i t h  g ives  contra-  
c e p t i v e  advice  o r  p r e s c r i b e s ,  s u p p l i e s  o r  
f i t s  con t r acep t ive  devices  t o  a  g i r l  under 
t h e  age of 1 6  y e a r s ,  commits any c r i m i n a l  
o f fence .  I t  was thought t h a t  by doing s o  
a  doc to r  might be  regarded a s  a i d i n g  and 
a b e t t i n g  t h e  of fence  of having unlawful 
s exua l  i n t e r c o u r s e ,  s i n c e  a  s u b s t a n t i a l  
reason f o r  r e s t r a i n t  i n  t h e  g i r l ' s  s exua l  
conduct would be removed by t h e  d o c t o r ' s  
guidance. The Union's l e g a l  a d v i s e r s  
s t a t e  t h a t  it i s  f o r  t h e  doc to r  t o  dec ide  
whether t o  p rov ide  con t r acep t ive  advice  
and t r ea tmen t  and i f  he does s o  f o r  a  g i r l  
under t h e  age of 1 6  he i s  no, a c t i n g  unlaw- 
f u l l y  provided he a c t s  i n  good f a i t h  i n  
p r o t e c t i n g  t h e  g i r l  a g a i n s t  t h e  p o t e n t i a l l y  
harmful e f f e c t s  of i n t e r c o u r s e .  

We t h ink  t h i s  reasoning sound, and t h a t  it f u r n i s h e s  

an answer t o  any sugges t ion  t h a t  a  phys i c i an  i n  p r e s c r i b i n g  

c o n t r a c e p t i v e s  could be  g u i l t y  of  a i d i n g  and a b e t t i n g  an 

o f f ence  under s e c t i o n  1 4 6 .  

Before l eav ing  t h i s  s u b j e c t  we make n o t e  of an 

Engl i sh  Report  made i n  A p r i l  1974 by a  Committee on t h e  Work- 

i ng  of t h e  Abortion Act,  popula r ly  c a l l e d  t h e  Lane Committee. 

I t s  d i scuss ion  of t h e  q u e s t i o n  "For Whom Should Contracept ion 

Be Made Avai lable?"  i s  of some i n t e r e s t  here .  We have set  o u t  

i n  Appendix C t h e  r e l e v a n t  paragraphs o f  t h e  Report .  



I t  i s  convenient  h e r e  t o  mention a  problem t h a t  has 

a r i s e n  i n  connection w i t h  con t r acep t ive  advice  t o  minors,  

though it could a r i s e  i n  connect ion wi th  t r ea tmen t  f o r  vene rea l  

d i s e a s e  o r  drugs o r  i n  connect ion wi th  pregnancy. I t  i s  an 

e t h i c a l  ques t ion ,  n o t  a  l e g a l  one. Where t h e  phys ic ian  t r e a t s  

a  minor p a t i e n t ,  is  he e t h i c a l l y  ob l iged  t o  t e l l  t h e  p a r e n t s ,  

o r  a t  l e a s t  p r i v i l e g e d  t o  do so ,  no twi ths tanding  t h e  gene ra l  

r u l e  of  c o n f i d e n t i a l i t y ?  We s h a l l  no t e  h e r e  two d i s c i p l i n a r y  

proceedings t h a t  d e a l  w i th  t h i s  e t h i c a l  i s s u e .  

(1) I n  B r i t i s h  Columbia a  phys ic ian  was found g u i l t y  

of  infamous o r  unprofess iona l  conduct i n  supplying a  b i r t h  

c o n t r o l  dev ice  t o  a  f i f t e e n - y e a r  o l d  female p a t i e n t  wi thout  

p a r e n t a l  consent ,  and i n  i n t e n t i o n a l l y  n o t  d i s c l o s i n g  f u r t h e r  

t rea tment  t o  t h e  pa ren t s .  I n  upholding t h e  r u l i n g  t h e  c o u r t  

d i d  n o t  say  t h a t  t h e  phys ic ian  i s  always ob l iged  t o  inform t h e  

p a r e n t s  b u t  he ld  t h a t  i n  t h i s  case  he was. The mother had i n  

f a c t  been i n  touch wi th  t h e  phys i c i an .  (Re "D" and Counsel 

of  t h e  Col lege of Phys ic ians  and Surgeons of B r i t i s h  Columbia 

( 1 9 7 0 )  11 D.L.R.  (3d) 570.) 

( 2 )  The B r i t i s h  Medical Jou rna l  f o r  20 March 1 9 7 1  

page 6 2 0  d i s cus ses  an Engl i sh  case  i n  which a  s ix t een -yea r  

o l d  g i r l  was p re sc r ibed  con t r acep t ives  by a b i r t h  c o n t r o l  

c e n t r e .  The c e n t r e  informed t h e  family  phys i c i an .  H e  d i s -  

agreed wi th  t h e  p r e s c r i p t i o n  and informed t h e  p a r e n t s .  The 

c e n t r e  complained t o  t h e  governing medical  body t h a t  t h e  

phys i c i an  had committed a  breach of t h e  duty of con f iden t i -  

a l i t y .  The complaint  was dismissed.  The test  was the  

p a t i e n t ' s  i n t e r e s t .  The a r t i c l e  expresses  t h e  op in ion  t h a t  

a s  a  gene ra l  r u l e  t h e  phys ic ian  should observe c o n f i d e n t i a l i t y .  

W e  make no comment on t h e  e t h i c s  of  t h e  medical  

p r o f e s s i o n  as r e f l e c t e d  i n  t h e s e  two d i s c i p l i n a r y  proceedings.  



We have, however, considered whether o u r  proposed l e g i s l a t i o n  

should prov ide  f o r  c o n f i d e n t i a l i t y .  W e  a r e  aware t h a t  Quebec 's  

s t a t u t e  in~poses  on t h e  phys ic ian  an o b l i g a t i o n  ( i n  most ca ses )  

t o  inform t h e  p a r e n t s ,  and t h a t  B r i t i s h  Columbia's 1973 amend- 

ment con fe r s  on t h e  phys ic ian  a  p r i v i l e g e  o f  informing t h e  

p a r e n t s .  We accep t  t h e  gene ra l  p ropos i t i on  t h a t  it i s  b e t t e r  

f o r  minors t o  t ake  t h e i r  pa ren t s  i n t o  t h e i r  conf idence.  Our 

unders tanding i s  t h a t  t h e  p r a c t i c e  of phys ic ians  i s  t o  t r y  t o  

persuade young p a t i e n t s  t o  do t h i s .  I f  t h e  p a t i e n t  agrees  

t h e r e  i s  no problem. The hard i s s u e  a r i s e s  when t h e  minor 

i s  adamant i n  r e fus ing .  We th ink  t h a t  i n  t h e s e  circumstances 

t h e  usua l  o b l i g a t i o n  of c o n f i d e n t i a l i t y  should apply.  This 

formal recommendation i s  s e t  o u t  l a t e r .  

( 4 )  Pregnancy and I ts Termination 

I n  A lbe r t a  nea r ly  every minor who becomes pregnant  

i s  unmarried. We have a l r eady  given f i g u r e s  f o r  1973 of 

b i r t h s  t o  g i r l s  who a r e  minors. I n  connection wi th  a b o r t i o n s ,  

t h e  A lbe r t a  Hosp i t a l  Se rv i ces  Commission has  provided us w i t h  

the number of t h e r a p e u t i c  abo r t i ons  i n  h o s p i t a l s  i n  A lbe r t a  i n  

1 9 7 4  and i n  t h e  f i r s t  s i x  months of 1975. A t h e r a p e u t i c  abor- 

t i o n  is one t h a t  has  been c a r r i e d  o u t  i n  accordance wi th  t h e  

Criminal  Code. That i s  t o  s ay ,  a  committee has found t h a t  an 

a b o r t i o n  i s  necessary i n  t h e  i n t e r e s t  of  t h e  mother ' s  l i f e  o r  

h e a l t h .  We have no s t a t i s t i c s  on i l l e g a l  a b o r t i o n s .  

I n  1 9 7 4  t h e r e  were 4,462 t h e r a p e u t i c  a b o r t i o n s  i n  

A lbe r t a .  Of t h e s e  6 2  w e r e  of  persons under f i f t e e n  y e a r s  of 

age,  a l l  s i n g l e :  1,636 w e r e  of persons  i n  t h e  15-19 age 

b r a c k e t ,  o f  whom 1,582 were s i n g l e .  I n  t h e  f i r s t  s i x  months 

of 1975, 37 were of persons  under f i f t e e n  yea r s  of age,  a l l  

s i n g l e :  775 were of persons  i n  t h e  15-19 age b r a c k e t ,  and 

of t h e s e  747 were s i n g l e .  



The age group 15-19 of course  i nc ludes  some who a r e  

minors and some who a r e  no t .  The s t a t i s t i c s  do n o t  s eg rega t e  

them. I f  t h e  age f o r  consent  i s  f i x e d  a t  s i x t e e n ,  then t h e  

g r e a t  ma jo r i t y  of  those  i n  t h e  15-19 age b r a c k e t  w i l l  be a b l e  

t o  g ive  t h e i r  own consent  and only those  who a r e  f i f t e e n  y e a r s  

of  age o r  younger w i l l  be unable t o  do so.  

I f  s i x t e e n  i s  t o  b e  f i x e d  a s  t h e  gene ra l  age of 

consen t ,  t hen  it w i l l  apply i n  connection wi th  t rea tment  f o r  

pregnancy and i t s  te rmina t ion .  There remains t h e  case  of 

those  minors who a r e  under s i x t e e n .  

Some of t he  op in ions  we rece ived  were t h a t  i n  t h e  

ca se  of very young g i r l s  ( t h a t  i s  under s i x t e e n )  who have 

become pregnant ,  p a r e n t a l  consen t  t o  an a b o r t i o n  should be 

r equ i r ed  a long wi th  t h e  g i r l ' s  own consent .  The major i ty  

however thought  no t .  

Pregnancy is a  t r y i n g  exper ience  f o r  a  young person,  

and e s p e c i a l l y  one who i s  unmarried. I t  i s  b e s t  t h a t  t h e  

daughter  should inform h e r  pa ren t s  and seek t h e i r  h e l p  and 

suppor t .  The dec i s ion  whether t h e  pregnancy should cont inue  

t o  term o r  whether an a b o r t i o n  should be sought  w i th in  t h e  

terms of t h e  Criminal  Code i s  a  very impor tan t  one, and doubt- 

less d i f f i c u l t .  We th ink  t h a t  t h e  dec i s ion  should be  t h e  

g i r l ' s .  Whichever it i s  i t  should no t  be s u b j e c t  t o  v e t o  by 

a  pa ren t .  

A ques t ion  r e l a t e d  t o  t h a t  of  p a r e n t a l  consen t  i s  

whether t h e  phys ic ian  should be  ob l iged  t o  n o t i f y  t h e  p a r e n t s .  

This  i s  of course  t h e  same ques t ion  t h a t  we have mentioned i n  

connect ion w i t h  drugs and a l s o  con t r acep t ion .  The op in ions  

we r ece ived  emphat ica l ly  s t a t e  t h a t  t he  minor p a t i e n t  i s  l i k e  

any o t h e r  and t h a t  c o n f i d e n t i a l i t y  should be  observed. I n  



o t h e r  words t h e  phys ic ian  should n o t  n o t i f y  t h e  p a r e n t s  witin- 

o u t  t h e  p a t i e n t ' s  consent .  W e  agree .  One of t h e  American 

Model Acts p u t s  such a  p rov i s ion  i n  t h e  s t a t u t e .  We t h i n k  

t h i s  unnecessary,  because t h e  gene ra l  law permi t s  t h e  p a t i e n t  

t o  r e l e a s e  t h e  phys ic ian  from h i s  o b l i g a t i o n  of c o n f i d e n t i a l i t y .  

Formal Recommendation on t h e  Four Condi t ions  

Before coming t o  o u r  formal recommendation w e  p o i n t  

o u t  t h a t  t h e  proposed Uniform Act (Appendix A-6) i n  s e c t i o n  

3 ( 1 )  p rov ides  f o r  consent  by a  minor under s i x t e e n  where i n  

t h e  p r a c t i t i o n e r ' s  op in ion ,  supported by t h a t  of  ano ther  

p r a c t i t i o n e r ,  ( a )  t h e  minor i s  capable of unders tanding t h e  

n a t u r e  and consequences o f  t h e  medical t rea tment  and (b )  t h e  

medical  t rea tment  and t h e  procedure t o  be used i s  i n  t h e  b e s t  

i n t e r e s t s  of t h e  minor and h i s  con t inu ing  h e a l t h  and wel l -  

being.  

W e  recognize  t h a t  a  s e c t i o n  o f  t h i s  k ind could be 

used i n  connect ion w i t h  a  p a t i e n t  under s i x t e e n  who seeks  

medical  a i d  i n  connection wi th  t h e  f o u r  cond i t i ons  we have 

descr ibed  a s  s p e c i a l .  We have considered a t  l eng th  whether 

we should recommend Uniform s e c t i o n  3 (1 )  a s  t h e  b e s t  way t o  

d e a l  w i th  t hose  cond i t i ons .  Ul t imate ly  w e  have concluded 

t h a t  it would be b e t t e r  s p e c i f i c a l l y  t o  name them and t o  

permi t  t h e  minor t o  seek h i s  own medical a i d  i n  connect ion 

wi th  them. Recommendtion # 2 ( 1 )  s e t  o u t  below, embodies t h i s  

po l i cy .  A ques t ion  could a r i s e  a s  t o  whether t h e  p a r e n t s '  

power t o  consen t  has  been removed i n  connection wi th  t h e s e  

f o u r  cond i t i ons  where t h e  minor i s  under s i x t e e n  y e a r s  of  age. 

W e  t h ink  t h a t  i n  t h e s e  circumstances t h e  phys ic ian  should be 

a b l e  t o  a c t  on the  consen t  of  e i t h e r  minor o r  p a r e n t .  This  

is n o t  t h e  same a s  a requirement of double consent .  There 

could however be  a  problem where t h e  p a r e n t  consents  and t h e  



minor r e f u s e s .  The on ly  occasion i n  which t h i s  i s  l i k e l y  t o  

a r i s e  is where t h e  minor under s i x t e e n  r e f u s e s  t o  t e rmina te  

pregnancy and t h e  p a r e n t  consents  t o  such t e rmina t ion .  The 

dec i s ion  whether t o  t e rmina te  i s  t h e  p h y s i c i a n ' s .  However 

i f  he  does do s o  o u r  recommendation w i l l  p r o t e c t  him should 

t h e  minor a l l e g e  t h a t  t h e  medical procedure c o n s t i t u t e s  a 

b a t t e r y .  

Recommendation # 2  

(1) T h a t  a  m inor  o f  any age may c o n s e n t  t o  
h e a l t h  c a r e  i n  c o n n e c t i o n  w i t h  any com- 
mun icab l e  d i s e a s e ,  drug  o r  aZcohol  abuse ,  
p r e v e n t i o n  o f  pregnancy ,  and pregnancy 
and i t s  t e r m i n a t i o n .  

(2) T h a t  where  t h e  m inor  i s  under  t h e  age 
o f  s i x t e e n  y e a r s  h i s  power o f  c o n s e n t  
under  t h i s  recommendat ion  i s  ~ Z t e r n a t i v e  
t o  t h a t  o f  h i s  p a r e n t  o r  g u a r d i a n .  

W e  considered whether t o  i nc lude  i n  t h i s  recommenda- 

t i o n  t h e  m a t t e r  o f  emotional  d i s tu rbance  o r  d i s o r d e r  a s  do 

some American laws o r  proposed laws. We decided a g a i n s t  i t  

because we a r e  n o t  s a t i s f i e d  o f  t h e  n e c e s s i t y ,  and because 

t h e  terms "emotional  d i s tu rbance$"  and "emotional  d i s o r d e r s "  

a r e  vague and could be given a very broad i n t e r p r e t a t i o n .  

V I  

THE CHILD OF THE MINOR MOTHER 

Although a minor s i x t e e n  yea r s  o f  age w i l l  be  a b l e  

t o  g ive  h e r  own consent  t o  medical  t rea tment  i n  gene ra l ,  and 

a minor o f  any age w i l l  be a b l e  t o  g ive  h e r  own consent  t o  

t rea tment  i n  connection wi th  t h e  f o u r  s p e c i f i c  s i t u a t i o n s  

d i scussed  above, t h e  ques t ion  might a r i s e  a s  t o  t h e  power of 

a minor t o  g ive  consent  t o  t h e  t rea tment  of h e r  own c h i l d .  



I t  would be  completely anomalous f o r  h e r  t o  be  unable t o  

a u t h o r i z e  such t rea tment .  Perhaps such a power i s  impl ied  

wi thou t  s t a t u t o r y  a u t h o r i z a t i o n .  None of t h e  Commonwealth 

l e g i s l a t i o n  o r  proposed l e g i s l a t i o n  t h a t  has come t o  o u r  

a t t e n t i o n  d e a l s  w i th  t h i s  mat te r .  I n  t h e  United S t a t e s ,  on 

t h e  o t h e r  hand, fou r t een  of t h e  s t a t e s  have laws cover ing 

t h i s  p o i n t .  Most of  them a r e  r e c e n t .  We th ink  t h e r e  should 

be  s p e c i f i c  p rov i s ion  enabl ing  any minor who is  a mother t o  

g i v e  consent  t o  medical  t rea tment  f o r  h e r s e l f  and h e r  c h i l d .  

It might seem unnecessary t o  i nc lude  " h e r s e l f " ,  because i n  

most ca ses  she  would have capac i ty  t o  consent  by v i r t u e  of 

t h e  e a r l i e r  recommendations. However they  would n o t  cover t h e  

ca se  of a f i f t e e n - y e a r  o l d  mother--at l e a s t  n o t  completely.  

Recommendation #3 

T h a t  a  m i n o r  who h a s  b o r n e  a  c h i l d  may 
c o n s e n t  t o  h e a l t h  c a r e  f o r  h e r s e l f  and 
h e r  c h i l d .  

V I  I 

EMERGENCIES 

Although t h e r e  i s  n o t  a g r e a t  d e a l  of  ca se  law on 

t h e  s u b j e c t ,  t h e  well-known Nova S c o t i a  ca se  of Marshal l  v. 

Curry ,119331 3 D.L.R.  2 6 0  holds  t h a t  a  phys ic ian  may perform 

an o p e r a t i o n  wi thout  consent  where necessary t o  save t h e  l i f e  

o r  p re se rve  t h e  h e a l t h  of t h e  p a t i e n t .  I n  a r e c e n t  On ta r io  

ca se ,  Schweizer v. C e n t r a l  Hosp i t a l  (1975) 53 D.L.R. 4 9 4 ,  t h e  

p a t i e n t  consented t o  an o p e r a t i o n  on h i s  f o o t .  The surgeon 

ope ra t ed  on h i s  sp ine .  A f t e r  p o i n t i n g  o u t  t h a t  s u r g i c a l  i n t e r -  

f e r ence  i s  an a s s a u l t  i n  t h e  absence of consen t ,  t h e  judgment 

adds by way o f  dictum: "The only except ion  l ies  i n  t h e  ca se  

of emergency where it i s  n o t  p r a c t i c a b l e  t o  o b t a i n  t h e  p a t i e n t ' s  

consent  o r  t he  consent  of someone o f  h i s  b e h a l f ,  and where t h e  



surgeon deems it necessary t o  immediately t ake  some a c t i o n  

f o r  t h e  p r e s e r v a t i o n  of t h e  l i f e  o r  h e a l t h  of t h e  

(Skegg, A J u s t i f i c a t i o n  f o r  Medical Procedures Performed Without 

Consent ( 1 9 7 4 )  90.L.Q.R. 512 a t  514-519, d i s cus ses  t h i s  s u b j e c t . )  

A lbe r t a  has an  Emergency Medical Aid Act ,  R . S  .A. 

1 9 7 0  Ch. 1 2 2 .  Passed i n  1 9 6 9 ,  it i s  a "good Samaritan law". 

It  says  t h a t  a  person render ing  emergency a i d  i s  l i a b l e  only  

f o r  g ros s  negl igence.  However an amendment of 1 9 7 4  ( 1 9 7 4  

Ch. 2 6 )  adds a new s e c t i o n  4. I t  is  s e t  o u t  a s  Appendix D. 

I t  d e a l s  w i th  a d u l t s  and n o t  wi th  minors.  I t  i s  n o t  r e a l l y  

an emergency p rov i s ion ,  though i n  our  op in ion  i t  is wide 

enough t o  i nc lude  emergency t rea tment .  Our unders tanding is  

t h a t  i t s  main purpose i s  t o  permi t  t r ea tmen t  of  a d u l t s  who 

by reason o f  mental  i n c a p a c i t y  cannot  g i v e  t h e i r  own consen t .  

I n  any case  it does n o t  d e a l  w i th  minors. 

W e  have considered whether t o  recommend a p rov i s ion  

cover ing emergency medical  a i d  t o  i n f a n t s .  The d r a f t  Uniform 

Act (Appendix A-6) i n  s e c t i o n  3 (2)  provides  f o r  minors who 

cannot  consen t ,  where the p r a c t i t i o n e r  i s  of opinion t h a t  t h e  

medical  t r ea tmen t  i s  necessary i n  an emergency t o  meet imminent 

r i s k  t o  t h e  minor ' s  l i f e  o r  h e a l t h .  For reasons  of which w e  

a r e  n o t  aware, t h i s  p rov i s ion  is r e s t r i c t e d  t o  minors under 

s i x t e e n .  

A f t e r  lengthy cons ide ra t ion  we have decided n o t  t o  

recommend the i n c l u s i o n  of an emergency p rov i s ion  i n  t h e  pro- 

posed Act. The reasons  a r e :  

(1) t h e  proposed Act d e a l s  w i t h  consen t ,  and 

t h e  law a s  t o  emergencies d e a l s  w i th  a 

s i t u a t i o n  where t h e r e  i s  no consent ;  
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( 2 )  w e  should n o t  cod i fy  t h e  law on emergencies 

w i t h  r ega rd  t o  p a r t  of t h e  popula t ion .  

I t  may be t h a t  t h e  law on medical  emergencies i n  

g e n e r a l  could be  an app rop r i a t e  s u b j e c t  f o r  s tudy  a s  a law 

reform p r o j e c t .  However, t h i s  is n o t  t h e  p l a c e  f o r  it. To 

make it c l e a r  t h a t  we i n t e n d  t o  p re se rve  t h e  e x i s t i n g  law 

a s  t o  t r ea tmen t  i n  emergencies we recommend t h e  fol lowing:  

Recommendation # 4 

T h a t  n o t h i n g  i n  t h e  proposed A c t  a f f e c t s  
t h e  law r e l a t i n g  t o  t h e  a d m i n i s t r a t i o n  o f  
h e a l t h  care  i n  e m e r g e n c i e s .  

V I I I  

PARENTAL REFUSAL OF HEALTH CARE FOR MINORS 

W e  have considered t h e  ques t ion  whether t h e  proposed 
' 

Act should prov ide  f o r  t rea tment  o f  a minor who i s  i n  law in -  

capable  of g i v i n g  h i s  own consent  and where t h e  p a r e n t s  have 

neg lec ted  o r  r e fused  t o  provide medical  ca re .  The proposed 

Uniform Act i n  s e c t i o n  4 provides  t h a t  where p a r e n t a l  consen t  

is r e fused  o r  no t  ob t a inab le  anyone may apply f o r  an o r d e r  t o  

d i spense  wi th  p a r e n t a l  consent .  The c o u r t  may g i v e  t h e  o r d e r  

i f  s a t i s f i e d  t h a t  t h e  wi thholding of t h e  t r ea tmen t  would 

endanger t h e  l i f e  o r  s e r i o u s l y  impair  t h e  h e a l t h  of t h e  minor. 

Quebec ' s  s t a t u t e  (Appendix A-3) has a s i m i l a r  p rov i s ion ,  

though it a p p l i e s  only where t h e  c h i l d  i s  under fou r t een  y e a r s  

of age. 

A l l  of  t h e  common law provinces  have a Chi ld  Welfare 

Act o r  i t s  equ iva l en t .  ( I n  B r i t i s h  Columbia it is t h e  Protec-  

t i o n  of Chi ldren  Act,  i n  P r ince  Edward I s l a n d  the  C h i l d r e n ' s  

P r o t e c t i o n  Act,  and i n  Saskatchewan t h e  Family Se rv i ces  Act.)  



These s t a t u t e s  have much i n  common. A neg lec ted  

c h i l d  ( o r  i n  some s t a t u t e s ,  a  c h i l d  i n  need of p r o t e c t i o n )  

is  def ined  t o  i nc lude  many c a t e g o r i e s .  I n  A l b e r t a ' s  Ch i ld  

Welfare Act  t h e  d e f i n i t i o n  of "neg lec ted  c h i l d "  i s  found i n  

s e c t i o n  1 4 .  One of t h e  c a t e g o r i e s  i s  

" ( x )  a  c h i l d  where t h e  person i n  whose 
charge he i s  neg lec t s  o r  r e f u s e s  t o  
provide o r  o b t a i n  proper  medical ,  
s u r g i c a l  o r  o t h e r  remedial  c a r e  o r  
t r ea tmen t  necessary f o r  h i s  h e a l t h  
OE well-being,  o r  r e f u s e s  t o  permi t  
such c a r e  o r  t rea tment  t o  be  sup- 
p l i e d  t o  t h e  c h i l d  when it is recom- 
mended by a  duly q u a l i f i e d  medical  
p r a c t i t i o n e r .  " 

Where a  c h i l d  i s  neg lec ted ,  t h e  g e n e r a l  scheme of 

a l l  t h e  l e g i s l a t i o n  is  t o  provide f o r  apprehension of t h e  

c h i l d ,  f o r  example by t h e  D i rec to r  of  Chi ld  Welfare,  and t o  

apply t o  a  judge f o r  an o r d e r  d e c l a r i n g  t h e  c h i l d  t o  be  a  

neg lec ted  c h i l d ,  I f  he i s  s o  dec l a red  then he may be p laced  

i n  t h e  custody of t h e  D i r e c t o r  of  Chi ld  Welfare o r  i n  some 

provinces, of  a  Ch i ld ren ' s  Aid Soc ie ty .  A f t e r  t h e  o r d e r  has 

been made, t h e  person having custody can a u t h o r i z e  medical  

t r ea tmen t .  However t h e r e  a r e  cases  where t h e  need of medical  

a t t e n t i o n  i s  u rgen t  a t  t h e  very moTent when t h e  c h i l d  i s  

apprehended. No problem appears  t o  a r i s e  where t h e  ca se  is 

one of neg lec t .  The problem a r i s e s  where the p a r e n t s  r e f u s e  

a  c e r t a i n  type of t rea tment ,  such a s  a  blood t r a n s f u s i o n ,  

on r e l i g i o u s  grounds. Although t h e s e  ca ses  a r e  n o t  f r equen t  

they a r e  of course  d i f f i c u l t  and r e q u i r e  t h e  weighing of 

s o c i e t y ' s  i n t e r e s t  i n  t h e  c h i l d ' s  well-being a g a i n s t  s o c i e t y ' s  

i n t e r e s t  i n  r e s p e c t i n g  t h e  p a r e n t s '  r e l i g i o u s  b e l i e f s .  

When A l b e r t a ' s  Chi ld  Welfare Act was completely 

r e v i s e d  i n  1966, new p rov i s ions  w e r e  inc luded  f o r  t h e  purpose 

of d e a l i n g  wi th  t h i s  problem. A h o s p i t a l  i n  which a  c h i l d  i s  



a  p a t i e n t  i s  made a  s h e l t e r  under t h e  Act,  and more impor tan t ,  

s e c i t o n  1 7  provides:  

1 7 .  (1) During t h e  t i m e  a  c h i l d  i s  de t a ined  
i n  custody pu r suan t  t o  s e c t i o n  1 6  t h e  author-  
i t y  who apprehended t h e  c h i l d ,  

( a )  i s  r e spons ib l e  f o r  h i s  c a r e  maintenance 
and well-being,  and 

(b)  may a u t h o r i z e  t h e  p rov i s ion  of such 
medical ,  s u r g i c a l  and p s y c h i a t r i c  c a r e  
a s  t h e  a u t h o r i t y  cons iders  necessary ,  
wi thout  t h e  consent  of  t h e  p a r e n t  o r  
guardian and wi thou t  an o r d e r  o f  a 
cou r t .  

( 2 )  No l i a b i l i t y  a t t a c h e s  t o  t h e  author-  
i t y  o r  t o  a  duly  q u a l i f i e d  medical p r a c t i -  
t i o n e r  o r  t o  a  h o s p i t a l  by reason on ly  t h a t  
a  c h i l d  i s  provided wi th  medical ,  s u r g i c a l  
o r  p s y c h i a t r i c  c a r e  a s  mentioned i n  sub- 
s e c t i o n  (1). 

This  p rov i s ion  a p p l i e s  be fo re  any o r d e r  has been 

made by a  judge on t h e  ques t ion  whether t h e  c h i l d  i s  a  neg- 

l e c t e d  c h i l d .  The hea r ing  on the questiorl  whether t h e  c h i l d  

i s  neg lec ted  must be he ld  be fo re  a  judge w i t h i n  20 days o f  

t h e  d a t e  of  apprehension ( s e c t i o n  1 8 ) .  Under t h e  A lbe r t a  Act 

t h e  r i g h t  of  the Di rec to r  t o  a u t h o r i z e  medical  t r ea tmen t ,  

even i n  t h e  f a c e  of t h e  p a r e n t s '  r e f u s a l ,  e x i s t s  from the 

moment of  apprehension and does n o t  have t o  awa i t  t h e  judi-  

c i a l  f i nd ing .  

A s  t o  t h e  law i n  t h e  o t h e r  p rov inces ,  Newfoundland's 

Chi ld  Welfare Act (1972) No. 37 con ta ins  i n  s e c t i o n  11 prev i -  

s i o n s  t h a t  seem t o  be modelled c l o s e l y  on A l b e r t a ' s .  I n  t h e  

o t h e r  p r o v i n c i a l  Acts we have n o t  found s p e c i f i c  p rov i s ions  

f o r  medical  t r ea tmen t  of  t h e  c h i l d  p r i o r  t o  c o u r t  o r d e r  and 

i n  t h e  f a c e  of p a r e n t a l  r e f u s a l .  
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It  i s  r e l e v a n t  t o  no te  t h a t  under our  Ch i ld  Welfare 

Act, " c h i l d "  i s  a  person under e igh teen  y e a r s  o f  age. I t  

w i l l  be  r e c a l l e d  t h a t  w e  propose t o  g i v e  t h e  power of  s e l f -  

consen t  t o  minors o f  seventeen  and s i x t e e n ,  and i n  c e r t a i n  

ca ses  t o  minors of  a  younger age. 

Our unders tanding of t h e  reason f o r  s e c t i o n  4 i n  

t h e  Uniform Act i s  t h a t  t h e  procedure under t h e  t y p i c a l  Chi ld  

Welfare Act is too  slow and cumbersome and t h a t  it should n o t  

be necessary t o  have a  d e c l a r a t i o n  t h a t  t h e  c h i l d  i s  a  neg- 

l e c t e d  c h i l d  i n  o rde r  t o  t r e a t  him i n  t h e  f a c e  of p a r e n t a l  

r e f u s a l .  Should Uniform s e c t i o n  4 be  enac ted  i n  Alber ta?  

W e  s p e n t  much t i m e  on t h i s  q u e s t i o n ,  and f i n a l l y  

decided,  though n o t  unanimously, t h a t  s e c t i o n  4 would be  o f  

some va lue  a s  an a l t e r n a t i v e  procedure t o  t h a t  provided i n  

t h e  Chi ld  Welfare Act. I n  t h e  fol lowing recommendation sub- 

s e c t i o n s  (1) and ( 2 )  a r e  t h e  same a s  Uniform s e c t i o n  4.  

App l i ca t ions  a r e  t o  be made t o  t h e  Supreme Court .  We p o i n t  

o u t ,  however, t h a t  by v i r t u e  of s e c t i o n  43 of t h e  D i s t r i c t  

Courts  Act a s  amended i n  1975 (1975 c.43 s . 1 ( 3 ) ) ,  judges of 

t h e  D i s t r i c t  Court  w i l l  have j u r i s d i c t i o n .  

W e  s h a l l  now exp la in  subsec t ions  (3)  and ( 4 )  o f  t h e  

fo l lowing  recommendation. I t  w i l l  be r e c a l l e d  t h a t  under t h e  

Chi ld  Welfare Act ,  a  person can be a neg lec ted  c h i l d  up t o  t h e  

age o f  eighteen. W e  have recommended t h a t  a  minor have capa- 

c i t y  t o  g ive  h i s  own consen t  a t  s i x t e e n .  Th11s i t  would be  

i n a p p r o p r i a t e  t o  have a  s i x t e e n  o r  seventeen year-old minor 

d e c l a r e d  a  neg lec t ed  c h i l d  because o f  h i s  p a r e n t s '  n e g l e c t  t o  

p rov ide  medical  t rea tment .  The purpose o f  subsec t ion  (3)  i s  

t o  remove t h i s  p o s s i b i l i t y .  The purpose of subsec t ion  ( 4 )  is  

t o  p reven t  competing procedures where p a r e n t s ,  be ing  e n t i t l e d  

t o  g i v e  consent ,  have r e fused  t o  do so.  I t  would be unwise t o  



permi t  two s e p a r a t e  procedures t o  e x i s t  s i d e  by s i d e  f o r  t h e  

purpose of procur ing medical  a i d  i n  t h e  even t  of p a r e n t a l  

r e f u s a l .  Thus subsec t ion  ( 4 )  of  the fol lowing r e s o l u t i o n  

prov ides  t h a t  t h e  new s t a t u t o r y  procedure s h a l l  n o t  b e  a v a i l -  

a b l e  where t h e  c h i l d  has  been apprehended pu r suan t  t o  s e c t i o n  

1 6  of  t h e  Chi ld  Welfare Act. 

Recommendation # 5  

( 1 )  Where t h e  c o n s e n t  o f  a  p a r e n t  o r  guard- 
i a n  t o  m e d i c a l  t r e a t m e n t  o f  a  minor  i s  
r e q u i r e d  by law and i s  r e f u s e d  o r  o t h e r w i s e  
n o t  o b t a i n a b l e ,  any pe r son  may a p p l y  t o  t h e  
Supreme Cour t  f o r  an o r d e r  d i s p e n s i n g  w i t h  
t h e  c o n s e n t .  

( 2 )  The c o u r t  s h a l l  h e a r  t h e  a p p l i c a t i o n  i n  
a  summary manner and may proceed  e x  p a r t e  
o r  o t h e r w i s e  and,  where  i t  i s  s a t i s f i e d  
t h a t  t h e  w i t h h o l d i n g  o f  t h e  m e d i c a l  t r e a t -  
ment  would endanger  t h e  l i f e  o r  s e r i o u s l y  
i m p a i r  t h e  h e a l t h  o f  t h e  m inor ,  may by 
o r d e r  d i s p e n s e  w i t h  t h e  c o n s e n t  o f  t h e  
p a r e n t  o r  g u a r d i a n  t o  s u c h  m e d i c a l  t r e a t -  
ment  a s  i s  s p e c i f i e d  i n  t h e  o r d e r .  

( 3 )  T h a t  t h e  C h i l d  W e l f a r e  A c t  b e  amended 
t o  make i t  c l e a r  t h a t  s e c t i o n  1 7  does  n o t  
a u t h o r i z e  t h e  g i v i n g  o f  m e d i c a l  t r e a t m e n t  
t o  a  c h i l d  who has  a t t a i n e d  t h e  age o f  
s i x t e e n  y e a r s .  

( 4 )  T h a t  no a p p l i c a t i o n  s h a l l  be  made 
under  s u b s e c t i o n  ( 1 )  o f  t h i s  recommendat ion ,  
i n  t h e  c a s e  o f  a  m inor  under  t h e  age o f  s i x -  
t e e n  y e a r s  who has  b e e n  apprehended  u n d e r  
s e c t i o n  16 o f  t h e  C h i l d  W e l f a r e  A c t .  

W e  have mentioned t h a t  t h e  recommendation t o  e n a c t  

Uniform s e c t i o n  4 was n o t  unanimous. The minor i ty  view was 

t h a t  t h e  p rov i s ions  of t h e  Chi ld  Welfare Act a r e  s a t i s f a c t o r y  

and t h a t  t h e r e  is no need of ano the r  procedure t h a t  excludes 

the p a r t i c i p a t i o n  of t h e  D i rec to r  of Chi ld  Welfare. 



I X  

STERILIZATION 

W e  speak he re  o f  s u r g i c a l  s t e r i l i z a t i o n  and no t  of  

temporary s t e r i l i z a t i o n  t h a t  may be s a i d  t o  r e s u l t  from con- 

t r a c e p t i v e  measures. We a r e  n o t  h e r e  concerned wi th  t h e  

g e n e r a l  s u b j e c t  o f  vo lun ta ry  s t e r i l i z a t i o n  a s  a  form of family 

p lanning  b u t  only  w i th  t h e  ques t ion  whether a  minor should be  

a b l e  t o  consen t  t o  h i s  o r  h e r  own s t e r i l i z a t i o n .  We unders tand 

t h a t  i n  theory  i t  is  r e v e r s i b l e  bo th  f o r  women and men, b u t  

t h a t  f o r  p r a c t i c a l  purposes i t  i s  i r r e v e r s i b l e .  The op in ions  

w e  have r ece ived  a r e  unanimous t h a t  a  minor should n o t  be  a b l e  

t o  consent  t o  s t e r i l i z a t i o n .  We agree .  

Recommendation #6 

Tha t  n o t h i n g  i n  t h e  proposed  A c t  p e r m i t s  
a  m inor  t o  c o n s e n t  t o  s u r g i c a l  s t e r i l i z a t i o n .  

This recommendation w i l l  be  embodied i n  t h e  d e f i n i t i o n  of 

h e a l t h  ca re .  

X 

CONFIDENTIALITY AND THE ALBERTA HEALTH PLAN 

We have supported t h e  b a s i c  p r i n c i p l e  o f  confiden- 

t i a l i t y  a s  between phys ic ian  and p a t i e n t .  Our a t t e n t i o n  was 

c a l l e d  t o  t h e  f a c t  t h a t  under t h e  A lbe r t a  Heal th  P lan  t h e  

Heal th  Care Insurance Commission sends t o  t h e  i n su red  person 

a  s t a t emen t  cover ing  every six-month per iod .  I t  l i s t s  t h e  

medical  c a r e  t h a t  has  been provided t o  a l l  members of  t h e  

family  o f  t h e  i n su red .  This  c r e a t e s  no problem i n  gene ra l .  

However a  member of t h e  family  who i s  a  minor may go t o  a  

phys i c i an ,  e .g.  i n  connection wi th  drugs;  and t h e  l i s t i n g  of 

t h i s  i t e m  on t h e  ha l f -yea r ly  s t a t emen t  t o  t h e  i n su red  ope ra t e s  



t o  remove t h e  pa t i en t -phys i c i an  c o n f i d e n t i a l i t y .  W e  a r e  t o l d  

t h a t  phys ic ians  sometimes r e q u e s t  t h e  Commission t o  omit  an 

i t e m  from t h e  annual  s ta tement  because t h e  p a t i e n t  does n o t  

want h i s  o r  h e r  p a r e n t s  t o  know. The Commission has i n v a r i a b l y  

ob l iged .  These r eques t s  a r e  i n c r e a s i n g  i n  number and t h e r e  

may be doubt a s  t o  t h e  a u t h o r i t y  of  t h e  Commission t o  wi thhold 

t h e  informat ion.  W e  have n o t  examined this ques t ion .  

I t  was suggested t o  us t h a t  i n  t h i s  Report w e  make 

recommendations t o  c l a r i f y  t h e  r i g h t  of  t h e  Commission i n  

t h i s  r e s p e c t .  W e  do n o t  t h i n k  t h a t  this i s  a  m a t t e r  w e  should 

a t t empt  t o  i nc lude  i n  t h e  p r e s e n t  Report .  To d e a l  w i t h  it 

would r e q u i r e  much in format ion ,  a n a l y s i s  of t h e  l e g i s l a t i o n  

and d i s c u s s i o n s  w i th  t hose  involved,  and we th ink  it is r e a l l y  

o u t s i d e  t h e  scope of t h e  p r e s e n t  p r o j e c t .  This i s  n o t  t o  say  

t h a t  we do n o t  recognize  the importance of t h e  problem i n  i t s  

bea r ing  on pa t i en t -phys i c i an  c o n f i d e n t i a l i t y .  

X I  

MISCELLANEOUS POINTS 

There a r e  a few i t e m s  which w e  no t e  h e r e  because 

they came up du r ing  our  s tudy .  

(1) Should t h e  Act r e f e r  t o  h o s p i t a l s  a s  w e l l  a s  

t o  medical  and d e n t a l  p r a c t i t i o n e r s ?  Quebec's Act does t h i s ,  

and s o  do some of t h e  American s t a t u t e s .  We do n o t  t h ink  it 

i s  necessary .  

( 2 )  Should t h e  Act r e f e r  t o  nurses  and o t h e r  para-  

medical  personne l ,  and t o  s o c i a l  workers who may r e f e r  a  

minor t o  a  phys ic ian  o r  t o  a c l i n i c .  W e  t h ink  t h e  d e f i n i t i o n  

of h e a l t h  c a r e  w i l l  cover t h e  f i r s t  ca tegory ,  and t h a t  t h e r e  

i s  no need t o  r e f e r  t o  s o c i a l  workers. 



(3)  Should t h e  Act r e q u i r e  t h a t  t h e  minor ' s  consent  

be an informed consen t ,  and should t h a t  phrase  be  def ined?  

We n o t e  t h a t  t he  Human Tissue  G i f t  Act 1973 Ch. 71 says  i n  

s e c t i o n  3 ( 1 )  t h a t  on an i n t e r  v ivos  g i f t  o f  human t i s s u e ,  

t h e  donor must be  one who "is a b l e  t o  make a f r e e  and informed 

d e c i s i o n " .  I n  our  opinion t h e  proposed Act should n o t  a t t empt  

t o  d e a l  w i th  informed consent .  That phrase  is n o t  p e c u l i a r  t o  

t rea tment  o f  minors,  b u t  a p p l i e s  gene ra l ly .  There i s  t h e  

f u r t h e r  f a c t  t h a t  "informed consent"  is hard  t o  d e f i n e .  The 

l ead ing  cases  i n  Canadaare  two i n  t h e  Ontar io  Court  of  Appeal: 

Kenny v.  Lockwood [I9321 1 D.L.R. 507 and Male - v. Hopmans 

(1967) 6 4  D.L.R. (2d) 105. I n  t h e  United S t a t e s  t h e r e  is  a 

r e c e n t  t r e n d  toward much more exac t ing  requirements .  The 

l ead ing  cases  a r e  Canterbury v.  Spence (1972) 464 F. 2d 772, 

and Cobbs v. Grant (1972) 104 Cal. Reptr .  505. According t o  

those  c a s e s  t h e  b a s i s  f o r  an informed consent  i s  more l i k e  

t h a t  l a i d  down by t h e  Saskatchewan Court  of  Appeal i n  Halushka 

v. Un ive r s i t y  of  Saskatchewan (1965) 53 D.L.R. (2d) 436, which 

had t o  do wi th  exper imentat ion on a hea l thy  person,  and n o t  

w i th  medical  t rea tment .  W e  t h i n k  t h a t  it would be unwise t o  

a t tempt  a d e f i n i t i o n  of informed consent  a t  t h e  p r e s e n t  t ime,  

and t h a t  i n  any even t  it does no t  belong i n  a s t a t u t e  d e a l i n g  

e x c l u s i v e l y  wi th  minors. 

( 4 )  Should t h e r e  be  p rov i s ion  f o r  l i a b i l i t y  f o r  

t h e  p h y s i c i a n ' s  account? Some of t h e  American Acts s p e c i f y  

t h a t  t h e  minor i s  l i a b l e  f o r  t h e  account .  We s e e  no need 

i n  an a c t  d e a l i n g  wi th  consent  t o  cons ide r  t h e  ma t t e r  o f  

payment o f  t h e  account ,  e s p e c i a l l y  i n  t h e  l i g h t  of  t h e  A lbe r t a  

Heal th  Care Plan.  

(5 )  Need p rov i s ion  be made f o r  withdrawal of con- 

s e n t ?  Some of t h e  American Acts s p e c i f i c a l l y  say t h a t  t h e  

minor having consented may no t  withdraw h i s  consent  a f t e r  



t h e  t r ea tmen t  has  been given.  W e  t h ink  it obvious t h a t  t h e  

minor cannot s o  withdraw, and s e e  no need s o  t o  s p e c i f y  i n  

t h e  s t a t u t e .  

(6) Need any r e f e r e n c e  be made t o  t h e  Human Tissue 

G i f t  Act t o  make it c l e a r  t h a t  t h a t  Act i s  n o t  a f f e c t e d  by 

t h e  proposed s t a t u t e ?  A no te  t o  t h e  d r a f t  Uniform Act says  

" [Add i t i ona l  s e c t i o n s  may be added i n  t h e  r e s p e c t i v e  j u r i s -  

d i c t i o n s  t o  r e s e r v e  t h e  s p e c i a l  p rov i s ions  found i n  t h e  Human 

Tissue G i f t  Act concerning consent  t o  i n t e r  v ivos  human organ 

t r a n s p l a n t . ] ' '  A lbe r t a  has t h a t  Act (1973 Ch. 7 1 ) .  W e  s e e  

no need t o  r e f e r  t o  it. It could n o t  pos s ib ly  be  a f f e c t e d  

by t h e  proposed Act. The donat ion of t i s s u e  i s  n o t  h e a l t h  

c a r e  f o r  t h e  donor; and moreover t h e  power of a  s ix teen-year  

o l d  person t o  consent  t o  h e a l t h  c a r e  a s  though he were of 

t h e  age of ma jo r i t y  does n o t  p u t  him above t h e  age o f  ma jo r i t y  

f o r  t h e  purpose of t h e  Human Tissue G i f t  Act.  

( 7 )  Should p rov i s ion  be made t o  cover t h e  ca se  of 

t h e  minor who mis represen ts  h i s  age? We th ink  t h i s  should 

be  provided f o r  a long t h e  l i n e s  o f  s e c t i o n  3 (2 )  of  t h e  Human 

Tissue G i f t  Act. 

Recommendation # 7 

T h a t  a  c o n s e n t  g i v e n  by a  p e r s o n  who has  
n o t  a t t a i n e d  t h e  age o f  s i x t e e n  y e a r s  o f  
age i s  v a l i d  i f  t h e  m e d i c a l  o r  d e n t a l  
p r a c t i t i o n e r  had no  r e a s o n  t o  b e l i e v e  t h a t  
t h e  pe r son  who gave i t  had n o t  a t t a i n e d  
t h e  age o f  s i x t e e n  y e a r s .  

(8) E a r l i e r ,  i n  connection wi th  con t r acep t ion  w e  

r e r e r r e d  t o  t he  ma t t e r  o f  pa t i en t -phys i c i an  c o n f i d e n t i a l i t y .  

W e  emphasize t h a t  i n  our  op in ion  t h e  o b l i g a t i o n  of confiden- 

t i a l i t y  should apply g e n e r a l l y ,  and t h e  fol lowing recommendation 

i s  designed t o  e f f e c t  t h a t  p o l i c y .  



Recommendation #8 

T h a t  t h e  u s u a l  p h y s i c i a n - p a t i e n t  c o n f i d e n -  
t i a l i t y  s h a l l  a p p l y  t o  h e a l t h  c a r e  t o  wh ich  
a  m inor  has  c o n s e n t e d  p u r s u a n t  t o  t h e  pro-  
posed  A c t .  

X I 1  

DEFINITIONS 

Many of t h e  Acts con ta in  a d e f i n i t i o n  of medical  

t rea tment  o r  h e a l t h  c a r e .  W e  t h ink  it approp r i a t e  t o  use  

t h e  t e r m  " h e a l t h  care"  and t o  d e f i n e  it. Our d e f i n i t i o n  is  

a s  fol lows:  

Recommendation # 9  

" H e a l t h  c a r e "  means t r e a t m e n t  by a  q u a l i -  
f i e d  m e d i c a l  o r  d e n t a l  p r a c t i t i o n e r  i n  t h e  
c o u r s e  o f  h i s  p r a c t i s e ,  and i n c l u d e s  m e n t a l  
and s u r g i c a l  c a r e ,  p r e v e n t i o n  and d i a g n o s i s  
o f  d i s e a s e  o r  a i l m e n t ,  t h e  a d m i n i s t r a t i o n  
o f  a n e s t h e t i c s ,  p rocedures  f o r  t h e  purpose  
o f  p r e v e n t i n g  pregnancy ,  and t r e a t m e n t  g i v e n  
by  any p e r s o n  p u r s u a n t  t o  d i r e c t i o n s  g i v e n  
i n  t h e  c o u r s e  o f  p r a c t i s e  by a  q u a l i f i e d  
m e d i c a l  o r  d e n t a l  p r a c t i t i o n e r ,  b u t  does  
n o t  i n c l u d e  s u r g i c a l  s t e r i l i z a t i o n .  

X I 1 1  

DRAFT ACT 

For convenience we have p u t  our  recommendations i n  

t h e  form of a d r a f t  s t a t u t e  which i s  a t t a c h e d  a s  Appendix E .  

A s  w e  have po in ted  o u t  i n  o t h e r  r e p o r t s ,  w e  r e a l i z e  t h a t  t h e  

l e g i s l a t i v e  draf tsman may make changes. 
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APPENDIX A 

APPENDIX A-1 

England 

Family Law Reform Act,  1 9 6 9  c.  46 

8.  (1) The consent  of a  minor who has  a t -  
t a i n e d  t h e  age of s i x t e e n  y e a r s  t o  any 
s u r g i c a l ,  medical o r  d e n t a l  t rea tment  
which, i n  t h e  absence of consen t ,  would 
c o n s t i t u t e  a  t r e s p a s s  t o  h i s  person,  s h a l l  
be a s  e f f e c t i v e  a s  it would be  i f  he w e r e  
of f u l l  age; and where a  minor has by v i r -  
t u e  of t h i s  s e c t i o n  given an e f f e c t i v e  
consent  t o  any t rea tment  it s h a l l  n o t  be 
necessary t o  o b t a i n  any consent  f o r  it 
from h i s  p a r e n t  o r  guardian.  

( 2 )  I n  t h i s  s e c t i o n  " s u r g i c a l ,  medical  
o r  d e n t a l  t reatment"  i nc ludes  any proce- 
dure  undertaken f o r  t h e  purposes of 
d i agnos i s ,  and t h i s  s e c t i o n  a p p l i e s  t o  
any procedure ( i nc lud ing ,  i n  p a r t i c u l a r ,  
t h e  a d m i n i s t r a t i o n  of an a n a e s t h e t i c )  
which i s  a n c i l l a r y  t o  any t rea tment  a s  
it a p p l i e s  t o  t h a t  t rea tment .  

( 3 )  Nothing i n  t h i s  s e c t i o n  s h a l l  be 
cons t rued  a s  making i n e f f e c t i v e  any con- 
s e n t  which would have been e f f e c t i v e  i f  
t h i s  s e c t i o n  had n o t  been enacted.  

APPENDIX A-2 

New South Wales 

Minors (Proper ty  and Cont rac t s )  Act ,  1 9 7 0  No. 60  

4 9 .  (1) Where medical  t rea tment  o r  den ta l  
t rea tment  of  a  minor aged l e s s  than s i x -  
t een  y e a r s  i s  c a r r i e d  o u t  w i th  t h e  p r i o r  
consent  of a  p a r e n t  o r  guara ian  of t h e  
person of t h e  minor, t h e  consent  has  



e f f e c t  i n  r e l a t i o n  t o  a  c la im by t h e  minor 
f o r  a s s a u l t  o r  b a t t e r y  i n  r e s p e c t  of any- 
t h i n g  done i n  t h e  course  of t h a t  t rea tment  
a s  i f ,  a t  t h e  time when t h e  consent  i s  
g iven ,  t h e  minor were aged twenty-one y e a r s  
o r  upwards and had au tho r i s ed  t h e  g iv ing  
of t h e  consent .  

( 2 )  Where medical  t rea tment  o r  d e n t a l  
t rea tment  of  a  minor aged fou r t een  y e a r s  
o r  upwards is c a r r i e d  o u t  wi th  t h e  p r i o r  
consent  of t h e  minor, h i s  consent  has 
e f f e c t  i n  r e l a t i o n  t o  a c la im by him f o r  
a s s a u l t  o r  b a t t e r y  i n  r e s p e c t  of anything 
done i n  t h e  course  of t h a t  t rea tment  a s  
i f ,  a t  t h e  t ime when t h e  consent  i s  g iven ,  
he were aged twenty-one yea r s  o r  upwards. 

( 3 )  This s e c t i o n  does n o t  a f f ec t - -  

( a )  such ope ra t ion  a s  a  consent  may have 
o therwise  than a s  provided i n  t h i s  
s e c t i o n ;  o r  

(b )  t h e  c i rcumstances  i n  which medical 
t r ea tmen t  o r  d e n t a l  t rea tment  may 
be j u s t i f i e d  i n  t h e  absence of con- 
s e n t .  

( 4 )  I n  this sec t ion- -  

" d e n t a l  t rea tment"  means-- 

(i) t rea tment  by a  d e n t i s t  r e g i s -  
t e r e d  under t h e  D e n t i s t s  Act, 
1934, i n  t h e  course  of t h e  
p r a c t i c e  of d e n t i s t r y ;  o r  

(ii) t rea tment  by any person pur- 
s u a n t  t o  d i r e c t i o n s  given i n  
t h e  course  of t h e  p r a c t i c e  of 
d e n t i s t r y  by a  d e n t i s t  s o  
r e g i s t e r e d ;  and 

"medical  t rea tment"  means-- 

(i) t rea tment  by a  medical  p r a c t i -  
t i o n e r  i n  t h e  course  of t h e  
p r a c t i c e  of medicine o r  surgery ;  
o r  



(ii) t rea tment  by any person pursuant  
t o  d i r e c t i o n s  given i n  t h e  course  
of t h e  p r a c t i c e  of medicine o r  
surgery  by a  medical  p r a c t i t i o n e r .  

APPENDIX A-3 

Quebec 

Pub l i c  Heal th  P r o t e c t i o n  A c t ,  1 9 7 2 ,  c .  42 

3 6 .  An es t ab l i snmen t  o r  a  phys ic ian  may 
provide t h e  c a r e  and t r ea tmen t  r equ i r ed  
by t h e  s t a t e  of h e a l t h  of a  minor four-  
t e e n  y e a r s  of  age o r  o l d e r  w i th  h i s  con- 
s e n t  wi thout  being r equ i r ed  t o  o b t a i n  t h e  
consent  of  t h e  person having p a t e r n a l  
a u t h o r i t y ;  t h e  es tab l i shment  o r  t h e  physi-  
c i a n  must however inform t h e  person having 
p a r e n t a l  a u t h o r i t y  i n  t h e  case  where t h e  
minor is s h e l t e r e d  f o r  more than  twelve 
hours ,  o r  of extended t rea tment .  

Where a  minor i s  under fou r t een  y e a r s  
of  age,  t h e  consent  of t h e  person having 
p a t e r n a l  a u t h o r i t y  must be ob ta ined ;  how- 
e v e r ,  i f  t h a t  consent  cannot  be ob ta ined  
o r  where r e f u s a l  by t h e  person having 
p a t e r n a l  a u t n o r i t y  i s  n o t  j u s t i f i e d  i n  
t h e  c h i l d ' s  b e s t  i n t e r e s t ,  a  judge of t h e  
Super ior  Court  may a u t h o r i z e  t h e  c a r e  o r  
t rea tment .  

37. An e s t ab l i shmen t  o r  a  phys ic ian  
s h a l l  s e e  t h a t  c a r e  o r  t rea tment  i s  pro- 
vided t o  every person i n  danger of  dea th ;  
i f  t h a t  person i s  a  minor, t h e  consent  
of t h e  person having p a t e r n a l  a u t h o r i t y  
s h a l l  n o t  be r equ i r ed .  

For a  d i s c u s s i o n  of t h e  h i s t o r y  of t h e s e  s e c t i o n s  

s e e  Crepeau, Le Consentement du Mineur en ~ a t i L r e  de  Soins  

e t  Trai tements  Mgdicaux ou Chirurgicaux Selon l e  D r o i t  C i v i l  

Canadien ( 1 9 7 4 )  52 Can. Bar Rev. 2 4 7  a t  248-251. 



APPENDIX A-4 

B r i t i s h  Columbia 

I n f a n t s  Act Amendment A c t ,  1973, c .  43 

2 3 .  (1) Sub jec t  t o  t h e  p rov i s ions  of sub- 
s e c t i o n  ( 3 )  , t h e  consent  of an i n f a n t  who 
has a t t a i n e d  t h e  age of s i x t e e n  y e a r s ,  t o  
any s u r g i c a l ,  medical ,  mental ,  o r  d e n t a l  
t rea tment  which, i n  t h e  absence of consen t ,  
would c o n s i t u t e  a  t r e s p a s s  t o  h i s  person ,  
s h a l l  be a s  e f f e c t i v e  a s  i t  would be i f  he 
were of f u l l  age ;  and where an i n f a n t  has ,  
by v i r t u e  of t h i s  s e c t i o n ,  given h i s  con- 
s e n t  t o  any t rea tment  it s h a l l  n o t  be 
necessary t o  o b t a i n  any consent  from h i s  
p a r e n t  o r  guardian.  

( 2 )  I n  t h i s  s e c t i o n ,  " s u r g i c a l ,  medi- 
c a l ,  o r  mental  t r ea tmen t "  means any pro- 
cedure undertaken by a  duly  q u a l i f i e d  
medical  p r a c t i t i o n e r ,  and " d e n t a l  t r e a t -  
ment" means any procedure undertaken by 
a  d e n t i s t  who i s  a  member of t h e  Col lege 
of Dental  Surgeons of B r i t i s h  Columbia, 
f o r  t h e  purpose of d i agnos i s  o r  t r ea tmen t ,  
i nc lud ing  i n  p a r t i c u l a r  t h e  a d m i n i s t r a t i o n  
of an a n a e s t h e t i c ,  o r  any o t h e r  procedure 
which i s  a n c i l l a r y  t o  t h e  d i agnos i s  o r  
t rea tment .  

( 3 )  Nothing i n  t h i s  s e c t i o n  s h a l l  be 
construed a s  making e f f e c t i v e  any consen t  
of  an i n f a n t  un l e s s  

( a )  a  reasonable  e f f o r t  has f i r s t  
been made by t h e  medical p r a c t i -  
t i o n e r ,  o r  t h e  d e n t i s t ,  a s  t h e  
ca se  may be,  t o  o b t a i n  t h e  con- 
s e n t  of t h e  p a r e n t  o r  guardian 
of such an i n f a n t ;  o r  

(b )  a  w r i t t e n  op in ion  from one o t h e r  
medical  p r a c t i t i o n e r  o r  d a n t i s t ,  
a s  t h e  ca se  may be,  is ob ta ined  
confirming t h a t  t h e  s u r g i c a l ,  
medical ,  mental ,  o r  d e n t a l  t r e a t -  
ment and t h e  ~ r o c e d u r e  t o  be 



undertaken i s  i n  t h e  b e s t  i n t e r -  
e s t  of t h e  cont inued h e a l t h  and 
well-being of t h e  i n f a n t .  

( 4 )  Nothing i n  t h i s  s e c t i o n  s h a l l  be 
construed a s  making i n e f f e c t i v e  any con- 
s e n t  which would have been e f f e c t i v e  i f  
t h i s  s e c t i o n  had n o t  been enacted.  

(5 )  Notwithstanding t h a t ,  under sub- 
s e c t i o n  ( I ) ,  an i n f a n t  i s  t r e a t e d  wi thout  
consen t  from h i s  p a r e n t  o r  guardian,  t h e  
duly  q u a l i f i e d  medical  p r a c t i t i o n e r  o r  
d e n t i s t  who t r e a t s  t h e  i n f a n t  may provide  
t h e  p a r e n t  o r  guardian of t h e  i n f a n t  w i th  
such informat ion a s  t h e  person t r e a t i n g  
t h e  i n f a n t  may cons ider  advisab le .  

For a  c r i t i c i s m  of t h i s  s e c t i o n  s e e  Gosse, Consent 

t o  Medical Treatment: A Minor ~ i g r e s s i o n  ( 1 9 7 4 )  9 U.B.C.  

L. Rev. 56. 

APPENDIX A-5 

Saskatchewan 

B i l l  t o  Amend t h e  

Medical P ro fe s s ion  A c t ,  NO. 1 0 1 ,  1973 

6 9 A . - ( 1 )  Sub jec t  t o  subsec t ion  ( 3 ) ,  t h e  
consent  of a  person who has a t t a i n e d  t h e  
age of s i x t e e n  y e a r s  t o  a s e r v i c e  provided 
by a  person r e g i s t e r e d  under t h i s  Act and 
n o t  under suspension which, i n  t h e  absence 
of consen t ,  would c o n s t i t u t e  a  t r e s p a s s  
t o  h i s  person,  s h a l l  be a s  e f f e c t i v e  a s  
it would be  i f  he were e igh teen  yea r s  of 
age o r  over .  



(2)  Sub jec t  t o  subsec t ion  ( 3 )  , where 
a person who has  a t t a i n e d  t h e  age of s i x -  
t e e n  yea r s  consents  t o  any s e r v i c e  provided 
by a person r e g i s t e r e d  under t h i s  A c t  and 
n o t  under suspension i n  r e s p e c t  of h i s  per- 
son,  it i s  n o t  necessary t o  o b t a i n  any 
consent  f o r  t h a t  s e r v i c e  from h i s  p a r e n t  
o r  guardian.  

( 3 )  Subsect ions  (1) and ( 2 )  do n o t  
apply t o  t h e  procurement of a mi sca r r i age  
upon a female person by a person r e g i s t e r e d  
under t h i s  Act and n o t  under suspension.  

( 4 )  Nothing i n  t h i s  s e c t i o n  s h a l l  be 
cons t rued  a s  making i n e f f e c t i v e  any consent  
which would have been e f f e c t i v e  i f  t h i s  
s e c t i o n  had n o t  been enacted.  

2 .  This Act comes i n t o  f o r c e  on t h e  day 
of a s s e n t .  

APPENDIX A-6 

Uniform Law Conference of Canada 

Medical Consent of  Minors Act,  D r a f t ,  2 2  September 1 9 7 5  

1. I n  t h i s  A c t  "Medical t rea tment"  
i nc ludes  

( a )  s u r g i c a l  and d e n t a l  t r ea tmen t ,  

( b )  any procedure undertaken f o r  t he  
purpose of d i agnos i s ,  

( c )  any procedure undertaken f o r  t h e  
purpose of p revent ing  any d i s e a s e  
o r  a i lment ,  

( d )  any procedure undertaken f o r  t h e  
purpose of p revent ing  pregnancy, 
and 

(e) any procedure t h a t  i s  a n c i l l a r y  t o  
any t r ea tmen t  a s  it a p p l i e s  t o  t h a t  
t rea tment .  



2.  The law r e s p e c t i n g  consent  t o  medical  
t rea tment  of persons who have a t t a i n e d  t h e  
age of ma jo r i t y  a p p l i e s ,  i n  a l l  r e s p e c t s ,  
t o  minors who have a t t a i n e d  t h e  age of 
s i x t e e n  yea r s  i n  t h e  same manner a s  i f  
they had a t t a i n e d  t h e  age of ma jo r i t y .  

3 .  (1) The consent  t o  medical  t rea tment  
of a  minor who has n o t  a t t a i n e d  t n e  age 
of s i x t e e n  y e a r s  i s  a s  e f f e c t i v e  a s  it 
would be i f  he had a t t a i n e d  t h e  age of 
ma jo r i t y  where, i n  t h e  opinion of a  
l e g a l l y  q u a l i f i e d  medical  p r a c t i t i o n e r  o r  
d e n t i s t  a t t e n d i n g  t h e  minor, supported 
by t h e  w r i t t e n  opinion of one o t h e r  
l e g a l l y  q u a l i f i e d  medical  p r a c t i t i o n e r  
o r  d e n t i s t ,  a s  t h e  ca se  may be,  

( a )  t h e  minor i s  capable  of understand- 
i ng  t h e  n a t u r e  and consequences of 
t h e  medical t r ea tmen t ,  and 

(b)  t h e  medical  t r ea tmen t  and t h e  pro- 
cedure  t o  be used i s  i n  t h e  b e s t  
i n t e r e s t s  of t h e  minor and h i s  
con t inu ing  h e a l t h  and well-being.  

( 2 )  The consent  of a  minor who has n o t  
a t t a i n e d  t h e  age of s i x t e e n  y e a r s  o r  of 
h i s  p a r e n t  o r  guardian i s  not  r equ i r ed  i n  
r e l a t i o n  t o  medical t rea tment  performed 
wi th  r e s p e c t  t o  t h a t  minor where 

( a )  t h e  minor i s  incapable  of under- 
s t and ing  t h e  na tu re  and consequences 
of t h e  medical t r ea tmen t ,  o r  being 
capable  of unders tanding t h e  n a t u r e  
and consequences of t h e  medical  
t r ea tmen t ,  i s  incapable  of communi- 
c a t i n g  h i s  consent  t o  t h e  medical  
t r ea tmen t ,  and 

(b )  a  l e g a l l y  q u a l i f i e d  medical  p r a c t i -  
t i o n e r  o r  d e n t i s t  a t t e n d i n g  t h e  
minor i s  of t h e  opinion t h a t  t h e  
medical  t rea tment  i s  necessary i n  
an emergency t o  meet imminent r i s k  
t o  t h e  minor ' s  l i f e  o r  h e a l t h .  



4 . ( 1 )  Where t n e  consen t  of a  pa ren t  o r  
guardian t o  medical  t rea tment  of a  minor 
i s  r equ i r ed  by law and i s  re fused  o r  
o therwise  n o t  ob t a inab le ,  any person may 
apply t o  ( i n s e r t  c o u r t  a s  app rop r i a t e  t o  
t h e  j u r i s d i c t i o n )  f o r  an o rde r  d i spens ing  
wi th  t h e  consent .  

( 2 )  The c o u r t  s h a l l  hear  t h e  app l i ca -  
t i o n  i n  a summary manner and may proceed 
ex p a r t e  o r  o therwise  and where it i s  - 
s a t i s f i e d  t h a t  t h e  wi thholding of t h e  
medical  t rea tment  would endanger t h e  l i f e  
o r  s e r i o u s l y  impair  t h e  h e a l t h  of t h e  
minor, may by o rde r  d i spense  wi th  t h e  con- 
s e n t  of t h e  p a r e n t  o r  guardian t o  such 
medical t rea tment  a s  i s  s p e c i f i e d  i n  t h e  
o r d e r .  

5 .  Where, by o r  under t h i s  A c t ,  t h e  con- 
s e n t  of t h e  p a r e n t  o r  guard ian  of a  minor 
t o  h i s  medical  t rea tment  i s  n o t  r equ i r ed  
o r  i s  dispensed wi tn ,  t h e  medical  t r e a t -  
ment does n o t  f o r  t h e  reason t h a t  t h e  con- 
s e n t  of  t h e  p a r e n t  o r  guardian was n o t  
ob ta ined ,  c o n s t i t u t e  a  t r e s p a s s  t o  t h e  
person of t h e  minor. 

NOTE : 

1. A j u r i s d i c t i o n  cons ider ing  enactment 
of t h i s  Act may wish t o  exclude par- 
t i c u l a r  k inds  of procedures from i t s  
scope,  e .g . ,  s t e r i l i z a t i o n  o r  pro- 
curement of miscar r iage .  I n  t he  c a s e  
of any exc lus ion ,  however, considera-  
t i o n  must a l s o  be given a s  t o  whether 
o r  n o t  t h e  exc lus ion  i s  t o  apply 
g e n e r a l l y  o r  only  w i th  r e s p e c t  t o  
s e c t i o n  3 .  

[Addi t ional  s e c t i o n s  may be added 
i n  t h e  r e s p e c t i v e  j u r i s d i c t i o n s  t o  
r e s e r v e  t h e  s p e c i a l  p rov i s ions  t o  be 
found i n  t h e  Human Tissue  G i f t  Act 
concerning consent  t o  i n t e r  v ivos  
human organ t r a n s p l a n t . ]  



2. Each jurisdiction considering the 
enactment of this Act should also 
consider what amendments, if any, 
are required in relation to the 
provisions in its Child Welfare Act 
dealing with children who are neg- 
lected by reason of lack of medical 
care and with the procedures for 
making those children wards of the 
Government for the purpose of enabl- 
ing medical care to be provided to 
them. 



APPENDIX B 

United S t a t e s  : 

Recent Cases, S t a t u t e s  and L i t e r a t u r e  

I n  t h e  l a s t  f i v e  o r  s i x  y e a r s  t h e r e  has been much 

preoccupat ion wi th  t h e  minor ' s  r i g h t  t o  medical t r ea tmen t ,  

and p a r t i c u l a r l y  i n  connect ion wi th  con t r acep t ion  and abor- 

t i o n .  Does l e g i s l a t i o n  r e s t r i c t i n g  t h e  minor 's  r i g h t  t o  

consent  t o  medical  t rea tment  deny t o  him due process  of  law 

o r  equa l  p r o t e c t i o n  of t h e  law? 

I n  connect ion w i t h  con t r acep t ion  t h e  Supreme Court  

i n  Griswold v. Connect icut  (1965) 381 U.S. 4 7 9  he ld  i n v a l i d  

a  s t a t e  law t h a t  made it a  crime t o  use  c o n t r a c e p t i v e s .  The 

law i n f r i n g e d  t h e  r i g h t  o f  p r ivacy  o f  marr ied couples ,  and 

t h e  ma jo r i t y  of t h e  c o u r t  found such r i g h t  t o  be  c o n s t i t u -  

t i o n a l l y  p r o t e c t e d .  Then i n  E i s e n s t a d t  v. Baird  (1972) 405 

U.S. 438 t h e  c o u r t  considered a  Massachusetts  l a w  fo rb idd ing  

t h e  d i s t r i b u t i o n  of con t r acep t ives  except  by a  phys ic ian  t o  

a  marr ied couple.  The c o u r t  he ld  it i n v a l i d .  The s t a t e  

f a i l e d  t o  show a  v a l i d  reason f o r  d i s t i n g u i s h i n g  between 

marr ied persons  and unmarried, s o  t h e  Act denied t o  unmarried 

persons  t h e  equa l  p r o t e c t i o n  of t h e  law. 

Then i n  connect ion wi th  a b o r t i o n ,  t h e  well-known 

cases  of Roe v. Wade (1973) 410  U.S. 113 and - Doe v. Bolton 

(1973) 4 1 0  U.S. 1 7 9  he ld  t h a t  a  s t a t e  could n o t  v a l i d l y  i n t e r -  

f e r e  w i th  a  woman's r i g h t  t o  procure  an a b o r t i o n  dur ing  t h e  

f i r s t  t r i m e s t e r  of pregnancy. The emphasis, a s  i n  Griswold, 

was on t h e  r i g h t  of  pr ivacy.  We i n  Canada a r e  n o t  concerned 

wi th  t h e  c o n s t i t u t i o n a l  b a s i s  f o r  t h e s e  judgments. Indeed 

t n e  Supreme Court  of Canada i n  Morgentaler  v. The aueen 

(1975) 53 D.L.R.  2d 1 6 1  unanimously r e j e c t e d  t h e  argument of 



t h e  accused t h a t  t h e  p rov i s ions  i n  t h e  Criminal  Code which 

a r e  s i m i l a r  t o  t hose  s t r u c k  down i n  Bol ton,  i n f r i n g e d  t h e  

Canadian B i l l  o f  Rights  Act. 

The American d e c i s i o n s  j u s t  c i t e d  do n o t  d e a l  wi th  

minors,  b u t  they  do g i v e  suppor t  t o  t h e  argument t h a t  minors 

l i k e  a d u l t s  have a  r i g h t  of  p r ivacy  t h a t  p reven t s  s t a t e  i n t e r -  

f e r ence  wi th  t h e i r  r i g h t  t o  medical  t r ea tmen t ,  i nc lud ing  

abo r t i on  and con t r acep t ives .  Indeed,  t h e r e  a r e  a l r eady  cases  

i n  s t a t e  c o u r t s  and lower f e d e r a l  c o u r t s  holding i n v a l i d  

s t a t e  laws t h a t  r e q u i r e  p a r e n t a l  consent  t o  t h e  procur ing  of 

an abo r t i on  where t h e  person seeking it i s  a  minor. 

Doe v. Rampton (1973) 366 F. Supp. 189 (Utan) - 
Coe v. Gers te in  ( 1 9 7 4 )  376 F. Supp. 695 ( F l o r i d a )  - 
S t a t e  v. Koome (1975) 530 Pac. 2d 2 6 0  (Washington) 

The only d e c i s i o n  ho ld ing  such l e g i s l a t i o n  v a l i d  i s  Planned 

Parenthood v. Danforth (1975) 392 F. Supp. 1362 (Missour i ) .  

I n  connect ion wi th  con t r acep t ion ,  t h e  on ly  ca se  of 

which w e  a r e  aware i s  Doe v. Planned Parenthood Assoc ia t ion  - 
(1973) 510 Pac. 2d 75. The Assoc ia t ion  under c o n t r a c t  w i th  

munic ipa l ,  s t a t e  and f e d e r a l  governments provided con t r acep t ive  

in format ion  and s e r v i c e s ,  b u t  i n  t h e  c a s e  of minor c h i l d r e n  

r equ i r ed  p a r e n t a l  consent .  The p l a i n t i f f  was a  s i x t e e n  year  

o l d  g i r l  who sought  a  d e c l a r a t i o n  t h a t  t h e  Assoc ia t ion  was 

ob l iged  t o  provide h e r  w i t h  con t r acep t ive  in format ion  wi thout  

p a r e n t a l  consent .  I n  a  3-2 judgment t h e  Supreme Court of  

Utah h e l d  t h a t  t h e  p l a i n t i f f  was n o t  e n t i t l e d  t o  t h e  d e c l a r a t i o n  

The Supreme Court of  t h e  United S t a t e s  denied c e r t i o r a r i  

( (1973)  4 1 4  U.S. 805) .  

There i s  a  s u b s t a n t i a l  l i t e r a t u r e  i n  connect ion 

w i t h  t h e  minor ' s  r i g h t  t o  an a b o r t i o n  o r  t o  r ece ive  cont ra -  

c e p t i v e s  wi thout  p a r e n t a l  consent. The fol lowing a r t i c l e s  



show t h e  t r e n d  toward suppor t ing  t h a t  r i g h t .  

(1) P i l p e l ,  Minors' Right  t o  Medical Care (1971-72) , 36 

Albany Law Review 4 6 2 .  

This a r t i c l e  d e s c r i b e s  r e c e n t  l e g i s l a t i o n  i n  t h e  

United S t a t e s  t h a t  broadens t h e  minor ' s  r i g h t  t o  g i v e  h i s  

own consen t ,  and sugges t s  a  Model A c t .  

( 2 )  P i l p e l  and Wechsler, B i r t h  Cont ro l ,  Teenagers and t h e  

Law: A New Look (1971) ,  3  Family Planning Pe r spec t ives  

37. 

" I t  i s  s e l f - e v i d e n t  t h a t  wi thholding con t r acep t ives  

from s e x u a l l y  a c t i v e  persons i s  c e r t a i n  t o  produce unwanted 

b a b i e s ,  dangerous i l l e g a l  abo r t i ons ,  h igh  r a t e s  of i l l e g i t i -  

macy and b l i g h t e d  young l i v e s . "  P u b l i c  and p r i v a t e  programs 

can do l i t t l e  t o  c o n t r o l  p r e m a r i t a l  s ex  b u t  they can c o n t r o l  

unwanted pregnancies  r e s u l t i n g  from p remar i t a l  sex.  

This a r t i c l e  has a  c h a r t  ana lyz ing  a l l  s t a t e  laws 

on medical  t r ea tmen t  of  minors, and it d e s c r i b e s  t h e  suppor t  

of t h e  AM?., ACOG, AAPed., and AAFP f o r  pe rmi t t i ng  phys ic ians  

t o  p r e s c r i b e  con t r acep t ives  t o  s exua l ly  a c t i v e  minors.  

(The Hosp i t a l  Law Manual, Adminis t ra tors '  Volume, 

pages 26-48 a l s o  has a  s t a t e - b y - s t a t e  a n a l y s i s  o f  laws on 

t h e  e f f e c t i v e n e s s  of a  minor ' s  consent  t o  medical t r ea tmen t . )  

( 3 )  Cavanaugh, Minors and Cont racep t ives :  The Phys i c i an ' s  

Right  t o  A s s i s t  Unmarried Minors i n  C a l i f o r n i a  (1972) ,  

23 Hast ings  Law Jou rna l  1486. 

L e g i s l a t i o n  i s  needed i n  C a l i f o r n i a  r e s p e c t i n g  

t h e  g i v i n g  of con t r acep t ives  t o  minors. (Governor Reagan 

vetoed t h r e e  b i l l s . )  Recent Supreme Court  ca ses  (Griswold 

and Bai rd)  show inc reas ing  disenchantment w i th  t h e  no t ion  

t h a t  state r e g u l a t i o n  of con t r acep t ives  i s  an a p p r o p r i a t e  

means of i n f l u e n c i n g  t h e  mora l i t y  o f  i n d i v i d u a l s .  



( 4 )  Bodine, Minors and Contracept ives:  A C o n s t i t u t i o n a l  

I s s u e  (1973) ,  3 Ecology Law Q. 843. 

One who has reached puber ty  has t h e  fundamental 

r i g h t  of access  t o  con t r acep t ives .  A l e g a l  requirement of  

p a r e n t a l  consent  does no t  d e t e r  p r e m a r i t a l  s exua l  a c t i v i t y .  

(5 )  Note, P a r e n t a l  Consent Requirements and Pr ivacy Rights  

of  Minors: The Contracept ion Controversy (1975) , 88 

Harvard Law Kev. 1 0 0 1 .  

This  no t e  cons ide r s  t h e  b a s i c  p r i n c i p l e  of  Wade - 
and Bolton ( t h e  a b o r t i o n  c a s e s ) ,  namely t h a t  p a t i e n t s  have 

a r i g h t  of p r ivacy  t h a t  enables  them t o  o b t a i n  medical 

t r ea tmen t s  t o  t e rmina t e  pregnancy ( a t  l e a s t  u n t i l  t h e  f o e t u s  

i s  v i a b l e )  wi thout  s t a t e  i n t e r v e n t i o n .  Then t h e  n o t e  asks  

whether t h i s  p r i n c i p l e  extends  t o  minors who want t o  o b t a i n  

medical ca re .  The minors '  i n t e r e s t  must be  weighed a g a i n s t  

t h e  p a r e n t s '  i n t e r e s t  i n  main ta in ing  p a r e n t a l  a u t h o r i t y .  The 

no te  concludes t h a t  t h e  t r a d i t i o n a l  family  s t r u c t u r e  would n o t  

be t h rea t ened  by p e r m i t t i n g  minors t o  g ive  t h e i r  own consent .  

( 6 )  Pau l ,  Legal Right  of  Minors t o  Sex-=.elated Medical Care 

(1974-75), 6 Columbia Human Rights  Law Review 357. 

This a r t i c l e  begins  w i th  t h e  premise t h a t  "an unwanted 

pregnancy can be s h a t t e r i n g  f o r  a teenage g i r l  and h e r  c h i l d . "  

Then it d e s c r i b e s  t h e i r  p r e s e n t  l e g a l  d i s a b i l i t i e s  i n  ob ta in ing  

t rea tment ,  and goes on t o  mention remedial  l e g i s l a t i o n .  Then 

it argues  t h a t  minors have a c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  

t o  s ex - r e l a t ed  medical ca re ,  wi thout  t h e  need of p a r e n t a l  consent .  

( 7 )  Walker, Minors and Cont racep t ives  i n  Ind iana  ( 1 9  75) 

8 Ind iana  Law Rev. 716.  

The theme of t h i s  Note i s  l i k e  t h a t  of  t h e  one l a s t  

c i t e d  . 

(8 )  Note, The   in or's Right  t o  Abortion and t h e  Requirement 

of P a r e n t a l  Consent ( 1 9 7 4 )  60 Va. Law Rev. 305. 

This Note, t oo ,  makes t h e  same p o i n t .  
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( 9 )  F r a s e r ,  The P e d i a t r i c  B i l l  of  Rights  (1975) 1 6  South Texas 

L . J .  245. 

This  a r t i c l e  has an appendix s e t t i n g  o u t  t h e  t e x t  of  

a l l  s t a t e  laws on consent  i n  r e l a t i o n  t o  n e g l e c t ,  mature minors,  

emancipated minors, vene rea l  d i s e a s e ,  con t r acep t ion ,  pregnancy/ 

a b o r t i o n ,  mental  h e a l t h  s e r v i c e s ,  drug/alcohol  t rea tment ,  

emergency c a r e ,  and "o the r "  ma t t e r s .  

( 1 0 )  Wilkins,  C h i l d r e n ' s  Rights :  Removing t h e  P a r e n t a l  Consent 

B a r r i e r  t o  Medical Treatment of  Minors [I9751 Ar iz .  S t a t e  

L . J .  31. 

This a r t i c l e  d i scus ses  t h e  common law and e x i s t i n g  

l e g i s l a t i o n  and sets o u t  a proposed Uniform Medical Consent 

Act. 

Apar t  from t h e  s p a t e  of  a r t i c l e s  on t h i s  s u b j e c t ,  

t h e r e  have been s ta tements  of po l i cy  by var ious  bodies  a s  t o  

t h e  r i g h t s  of  t h e  minor. W e  s h a l l  now n o t e  t h r e e  of t h e m .  

(1) The American Col lege of O b s t e t r i c i a n s  and Gynecologists  

r e c e n t l y  publ i shed  a r e p o r t  (undated) of  i t s  Committee on 

Education i n  Family L i f e .  I t  d e a l s  w i th  problems o f  s e x u a l l y  

a c t i v e  minors, i nc lud ing  t h e i r  r e l a t i o n s  w i th  p a r e n t s ,  

e s p e c i a l l y  when t h e  minor becomes pregnant .  The conc lus ions  

a r e  a s  fol lows:  

1. Legal s a n c t i o n  should be encouraged f o r  t h e  
minor t o  o b t a i n  con t r acep t ion  wi thout  paren- 
t a l  consent .  D i r e c t  and i n d i r e c t  l e g a l  
b a r r i e r s  should be  removed. 

2 .  It i s  u s u a l l y  d e s i r a b l e  t o  have p a r e n t a l  
cooperat ion and, i n  cases  of t h e  very young 
minor o r  when a pregnancy i n t e r v e n e s ,  it 
nay be imperat ive .  



3 .  I f  a  pregnant  minor r e f u s e s  t o  involve  her  
p a r e n t s ,  t h e  phys ic ian  should n e i t h e r  r e f u s e  
t o  h e l p  nor  b e t r a y  h e r  conf idence,  b u t  use  
h i s  p r o f e s s i o n a l  judgment i n  providing h e r  
t h e  i n d i c a t e d  s e r v i c e s  she  needs wi thout  
t h e  p a r e n t s '  knowledge. 

4 .  This d e c i s i o n  rests e n t i r e l y  w i th  t h e  physi-  
c i a n ' s  judgment of a  minor ' s  r e s p o n s i b i l i t y  
and ma tu r i t y .  I n  t hose  cases  i n  which he 
may f e e l  unsure,  he should seek  c o n s u l t a t i o n .  

5 .  The minor involved i n  sexua l  a c t i v i t y  should 
have t h e  r i g h t  t o  con t r acep t ive  s e r v i c e s ,  w i t h  
o r  wi thout  p a r e n t a l  consent .  This ,  i n  t u r n ,  
a f f o r d s  t h e  phys ic ian  an e x c e l l e n t  oppor tun i ty  
t o  engage i n  sexua l  counsel ing.  

( 2 )  The American Academy of P e d i a t r i c s  has  prepared a  Model 

Act p rov id ing  f o r  Consent of  Minors f o r  Heal th  Se rv i ces  

(1973) ,  51 P e d i a t r i c s ,  February 1973, page 293. I t  i s  

r a t h e r  l eng thy .  A pregnant  minor may g i v e  consent  t o  her  

t r ea tmen t ,  and t h e r e  i s  an e l a b o r a t e  p rov i s ion  whereby t h e  

phys ic ian  may inform t h e  p a r e n t  b u t  only  w i th  t h e  minor ' s  

consent .  The minor ' s  power of consent  does n o t  extend t o  

s t e r i l i z a t i o n  o r  abo r t i on .  However, " h e a l t h  s e r v i c e s "  

i nc lude  con t r acep t ive  advice  and dev ices .  A p r e f a t o r y  n o t e  

s t a t e s  t h a t  t h e  Act recognizes  both  t h e  r i g h t s  of  t h e  minor 

and of t h e  p a r e n t s ,  and i s  a  compromise of t hose  r i g h t s .  

( 3 )  The Nat iona l  Assoc ia t ion  of Chi ldrens '  Hosp i t a l s  and 

Related I n s t i t u t i o n s  i n  1974 endorsed a  P e d i a t r i c  B i l l  of  

Rights  a s  a g u i d e l i n e  " t o  a s s u r e  t h a t  t h e  c h i l d r e n  and young 

a d u l t s  of our  n a t i o n  a r e  p r o t e c t e d  i n  t h e i r  r i g h t s  t o  r e c e i v e  

a p p r o p r i a t e  medical c a r e  and t rea tment  when t h e r e  i s  c o n f l i c t  

between t h e  p a r e n t s  and t h e  c h i l d .  I t  i s  t h e  f e e l i n g  of t h e  

Board t h a t  t h e s e  g u i d e l i n e s  s h a l l  n o t  be construed t o  by- 

pass  t h e  r i g h t s  of pa ren t s  un l e s s  they a r e  i n  d i r e c t  c o n f l i c t  

w i th  and n o t  i n  t h e  b e s t  i n t e r e s t  of t h e  ch i ld . . . "  



The e leven  canons i n  t h e  B i l l  d e c l a r e  t h e  r i g h t  

of  every person t o  b i r t h  c o n t r o l  s e r v i c e s ,  t r ea tmen t  f o r  

vene rea l  d i s e a s e ,  t rea tment  f o r  pregnancy and a b o r t i o n ,  

p s y c h i a t r i c  ca re ,  t r ea tmen t  f o r  drug and a l coho l  dependency, 

" a l l  i n  doc to r -pa t i en t  c o n f i d e n t i a l i t y " .  Then t h e r e  is  

p rov i s ion  f o r  emergency t rea tment ,  f o r  consen t  by mature 

minors, and f o r  a c o u r t  o r d e r  where t h e  pa ren t s  r e f u s e  t o  

permit  needed medical t r ea tmen t .  A u s e f u l  c r i t i q u e  of t h e  

P e d i a t r i c  B i l l  of Rights  appears  i n  an a r t i c l e  by R i a t t ,  

The Minor's Right  t o  Consent t o  Medical Treatment: A COrol- 

l a r y  of t h e  C o n s t i t u t i o n a l  Right  of Pr ivacy  (1975) 48 So. 

Cal .  Law Rev. 1 4 1 7  a t  1443-1456. 

I n  connection wi th  t h e  laws of each s t a t e  on con- 

s e n t  t o  medical  t r ea tmen t  f o r  minors,  t h e r e  i s  no p o i n t  i n  

s e t t i n g  o u t  h e r e  a summary of a l l  of  them. We s h a l l ,  however, 

now quote  t h e  r e c e n t  l e g i s l a t i o n  of seven s t a t e s ,  t o  show 

t h e  emerging p a t t e r n s .  

The f i r s t  two s t a t u t e s  a r e  those  of Alabama and 

South Caro l ina .  They do n o t  mention con t r acep t ives  bu t  

commentators have regarded bo th  s t a t u t e s  a s  being compre- 

hensive .  

Alabama ( 1 9 7 1 ) :  Ala. Code, tit. 22 (Supp. 1973) 

104 ( 1 5 ) .  Any minor who i s  fou r t een  y e a r s  
of  age o r  o l d e r ,  o r  has graduated from 
high school ,  o r  i s  marr ied ,  o r  having been 
marr ied i s  divorced,  o r  i s  pregnant ,  may 
g i v e  e f f e c t i v e  consent  t o  any l e g a l l y  
au thor ized  medical ,  d e n t a l ,  h e a l t h  o r  
mental  h e a l t h  s e r v i c e s  f o r  himself  o r  
h e r s e l f  and t h e  consent  of  no o t h e r  person 
s h a l l  be necessary.  



104(16). Any minor who is married, or 
having been married is divorced, or has 
borne a child may give effective consent 
to any legally authorized medical, dental, 
health or mental health services for him- 
self, his child or for herself or her 
child. 

104(17). Any minor may give effective 
consent for any legally authorized medi- 
cal, health or mental health services to 
determine the presence of or to treat 
pregnancy, venereal disease, drug depend- 
ency, alcohol toxicity or any reportable 
disease and the consent of no other person 
shall be deemed necessary. 

104(18). When consent not required; 
minors generally.--Any legally authorized 
medical, dental, health or mental health 
services may be rendered to minors of any 
age without the consent of a parent or 
legal guardian when, in the physician's 
judgment, an attempt to secure consent 
would result in delay of treatment which 
would increase the risk to the minor's 
life, health or mental health. 

We have omitted subsections (19)-(22) as not of 

immediate interest. It will be noted that the general 

provision (subsection 15) has several alternative categories 

of minors who can give their own consent, and that one of 

these is minors fourteen years old. Subsection (16) would 

seem to be necessary to cover medical care for baby children 

of the minor. Subsection (17) is typical of several modern 

state laws in that any minor can give his own consent in 
connection with pregnancy, drugs, etc. Subsection (18) is 

an emergency provision. Nowhere is contraception specifi- 

cally mentioned. 



South Caro l ina  (1972):  South Caro l ina  Code, tit. 3 2  Heal th:  

( 1 9 7 4  Cum. Supp.) 

565. Any minor who has reached t h e  age 
of s i x t e e n  y e a r s  may consent  t o  any h e a l t h  
s e r v i c e s  from a  person au tho r i zed  by law 
t o  render  t h e  p a r t i c u l a r  h e a l t h  s e r v i c e  
f o r  himself and t h e  consen t  of no o t h e r  
person s h a l l  be necessary un le s s  such 
involves  an ope ra t ion  which s h a l l  be per-  
formed only i f  such i s  e s s e n t i a l  t o  t h e  
h e a l t h  o r  l i f e  of such c h i l d  i n  t h e  opinion 
of t h e  performing phys ic ian  and a  consul-  
t a n t  phys ic ian  i f  one i s  a v a i l a b l e .  

566. Heal th  s e r v i c e s  of any kind may be 
rendered t o  minors of any age wi thout  t h e  
consent  of  a p a r e n t  o r  l e g a l  guardian when, 
i n  t h e  judgment of a  person au thor ized  by 
law t o  render  a  p a r t i c u l a r  h e a l t h  s e r v i c e ,  
such s e r v i c e s  a r e  deemed necessary un le s s  
such involves  an ope ra t ion  which s h a l l  be 
performed only i f  such i s  e s s e n t i a l  t o  t h e  
h e a l t h  o r  l i f e  of such c h i l d  i n  t h e  opinion 
of t h e  performing phys ic ian  and a consul-  
t a n t  phys ic ian  i f  one i s  a v a i l a b l e .  

S e c t i o n  565 i s  comprehensive and uses  s i x t e e n  yea r s  

a s  t h e  age of consen t ,  except  f o r  some ope ra t ions .  The 

Attorney General gave an  op in ion  under s e c t i o n  565 t h a t  

"minors,  s i x t e e n  yea r s  and o l d e r ,  a r e  au tho r i zed  by e x i s t i n g  

law t o  procure  b i r t h  c o n t r o l  p i l l s  wi thout  t h e  consent  of 

t h e i r  pa ren t s  o r  o t h e r  persons ."  Sec t ion  566 a p p l i e s  t o  

minors of any age.  I t  covers  any h e a l t h  s e r v i c e  t h a t  i s  

deemed necessary .  No s p e c i f i c  d i s e a s e  is mentioned, b u t  

t h e  s e c t i o n  i s  wide enough t o  cover almost  every th ing .  

The nex t  two s t a t e s  a r e  Maryland and Vi rg in i a .  

W e  group them toge the r  because i n  both  s t a t e s  t h e  consent  

p rov i s ions  s p e c i f i c a l l y  cover con t r acep t ion  and no minimum 

age i s  f i x e d  i n  connect ion wi th  t rea tment  f o r  it. 



Maryland (1971):  Maryland Code A r t i c l e  43: ( 1 9 7 4  Cum. Supp.) 

S . l 3 5 . ( a )  A minor s h a l l  t h e  same capac- 
i t y  t o  consen t  t o  medical t rea tment  a s  an 
a d u l t  i f  one o r  more of t h e  fol lowing apply:  

(1) The minor has a t t a i n e d  t h e  age of 
e igh teen  ( 1 8 )  y e a r s .  

( 2 )  The minor i s  marr ied o r  t h e  p a r e n t  of 
a  c h i l d .  

(3 )  The minor seeks  t rea tment  o r  adv ice  
concerning venerea l  d i s e a s e ,  pregnancy 
o r  con t r acep t ion  n o t  amounting t o  
s t e r i l i z a t i o n .  

( 4 )  I n  t h e  judgment of  a  phys ic ian  t r e a t i n g  
a  minor, t h e  ob ta in ing  of consent  of 
any o t h e r  person would r e s u l t  i n  such 
de lay  of t rea tment  a s  would adverse ly  
a f f e c t  t h e  l i f e  o r  h e a l t h  of t h e  minor. 

( 5 )  The minor seeks  t rea tment  o r  adv ice  
concerning any form of drug abuse a s  
def ined  i n  s .  2 (d )  of A r t i c l e  43B of 
t h e  Annotated Code. 

S . l35A.(a)  A minor who has a t t a i n e d  t h e  
age of 16 y e a r s  and who has o r  p r o f e s s e s  
t o  have a  mental  o r  emotional  d i s o r d e r  may 
consen t  t o  d i agnos i s  and c o n s u l t a t i o n  of 
t h e  d i s o r d e r  by a  phys ic ian  o r  c l i n i c .  
Consent given under t h i s  s e c t i o n  s h a l l  have 
i n  a l l  r e s p e c t s  t h e  same e f f e c t  a s  i f  t h e  
minor had reached ma jo r i t y .  

I t  w i l l  be noted t h a t  under s e c t i o n  1 3 5 ( a )  ( 3 )  

t h e r e  i s  no minimum age i n  connect ion wi th  vene rea l  d i s e a s e ,  

pregnancy and con t r acep t ion .  We have omi t ted  sub-paragraphs 

(b )  and ( c )  of s e c t i o n  135: (b )  p r o t e c t s  from any l i a b i l i t y  

t h e  phys ic ian  who has ac t ed  on t h e  minor ' s  consen t  and ( c )  

permits  t h e  phys ic ian  t o  inform t h e  guardian,  and he may do 

s o  even over  t h e  minor ' s  ob j ec t ion .  



I n  connect ion wi th  pregnancy, t h e  ques t ion  i s  

o f t e n  r a i s e d  a s  t o  whether "pregnancy" inc ludes  " t e rmina t ion  

of pregnancy". I n  Maryland t h i s  ques t ion  was considered i n  

Re Smith (1972) 295 A t l .  2d 238. A s i x t e e n  year  o l d  g i r l  

had become pregnant .  She ob jec t ed  t o  an abo r t i on ,  b u t  h e r  

mother i n s i s t e d  on one. The Juven i l e  Court  on a  delinquency 

hea r ing  d i r e c t e d  her  t o  obey h e r  mother. On appea l ,  t h e  

Court  of  S p e c i a l  Appeals he ld  t h a t  t h e  a c t  gave t h e  g i r l  

power t o  consen t  t o  medical  t rea tment  concerning pregnancy, 

and t h a t  t h e  c o u r t  nad no power t o  a u t h o r i z e  t h e  mother t o  

o v e r r i d e  t h e  g i r l ' s  d e c i s i o n  n o t  t o  have an abo r t i on .  (Par-  

e n t h e t i c a l l y  w e  n o t e  t h a t  a  s i m i l a r  problem has a r i s e n  i n  

C a l i f o r n i a  on converse  f a c t s .  I n  Ba l l a rd  v. Anderson ( 1 9 7 1 )  

484 P. 2d 1345, t h e  minor wanted an abo r t i on  b u t  a  thera -  

p e u t i c  a b o r t i o n  committee i n s i s t e d  on p a r e n t a l  consent .  A 

s t a t u t e  s a i d  t h a t  an unmarried pregnant  female could g i v e  

consent  t o  medical  and s u r g i c a l  c a r e  r e l a t e d  t o  h e r  own 

pregnancy. A d iv ided  judgment of  t h e  Supreme Court  he ld  

t h a t  t h e  s t a t u t e  app l i ed  t o  t e rmina t ion  of pregnancy, s o  

t h e  minor could g i v e  ner  own consen t . )  

V i r g i n i a  ( a s  amended t o  1 9 7 4 ) :  V i r g i n i a  Code T i t l e  32 

(1975 Cum. Supp.) 

5.32-137 ( 7 )  Except a s  o therwise  provided 
i n  518.1-62.1(3) [having t o  do wi th  abor- 
t i o n s ]  any person under t h e  age of e i g h t e e n  
y e a r s  may consen t  t o  medical  o r  h e a l t h  ser- 
v i c e s  r equ i r ed  i n  ca se  of b i r t h  c o n t r o l ,  
pregnancy o r  family planning,  o r  needed i n  
t h e  c a r e ,  t rea tment  o r  r e h a b i l i t a t i o n  of 
drug a d d i c t s ,  o r  o t h e r  persons  who because 
of t h e  use of c o n t r o l l e d  drugs a r e  i n  need 
of medical c a r e ,  t rea tment  o r  r e h a b i l i t a -  
t i o n ;  provided,  t h a t  t h e  p rov i s ions  of this 
subsec t ion  s h a l l  n o t  apply i n  t h e  ca se  of 
vasectomy, salpingectonly, o r  o t h e r  s u r g i c a l  
s t e r i l i z a t i o n  procedures a s  provided f o r  i n  
$32-423 of t h e  Code of V i r g i n i a .  



We have omi t ted  t h e  r e s t  of s e c t i o n  137, which 

permi t s  va r ious  p u b l i c  o f f i c e r s  and o t h e r s  t o  g i v e  consen t  

f o r  minors and has p rov i s ion  f o r  blood dona t ions ,  and has  

an emergency p rov i s ion .  

The l a s t  t h r e e  s t a t e s  a r e  Colorado, I l l i n o i s  and 

Tennessee. W e  have pu t  them t o g e t h e r  because they a l l  have 

s p e c i a l  p rov i s ions  d e a l i n g  wi th  Family Planning o r  B i r t h  

Cont ro l .  We s h a l l  set o u t  t h e s e  p rov i s ions  b u t  n o t  t h e  

gene ra l  consen t  p rov i s ions .  

Colorado ( 1 9 7 1 )  : Colorado Rev. S t a t s .  Chapter  9 1  A r t  1 

s .  38 (1971 Perm. Cum. Supp.) 

91-1-38. Except a s  o therwise  provided i n  
s e c t i o n  40-2-50,  C.R.S. 1963, [having t o  
do wi th  a b o r t i o n s ]  b i r t h  c o n t r o l  procedures ,  
s u p p l i e s ,  and in format ion  may be fu rn i shed  
by phys ic ians  l i c e n s e d  under t h i s  a r t i c l e  
t o  any minor who is pregnant ,  o r  a  p a r e n t ,  
o r  marr ied,  o r  who has  t h e  consent  of  h i s  
o r  h e r  p a r e n t  o r  l e g a l  guardian,  o r  who has  
been r e f e r r e d  f o r  such s e r v i c e s  by another  
phys ic ian ,  a  clergyman, a  family  planning 
c l i n i c ,  a  school  o r  i n s t i t u t i o n  of h ighe r  
l e a r n i n g ,  o r  any agency o r  i n s t r u m e n t a l i t y  
of t h i s  s t a t e  o r  any subd iv i s ion  t h e r e o f ,  
o r  who r e q u e s t s  and i s  i n  need of b i r t h  
c o n t r o l  procedures ,  s u p p l i e s ,  o r  informa- 
t i o n .  

I l l i n o i s  (1969):  I l l i n o i s  Ann. S t a t s .  Chapter  9 1  s.18.7 

Ann. pocket  p a r t  1975-76) 

5.18.7. B i r t h  c o n t r o l  s e r v i c e s  and informa- 
t i o n  may be rendered by doc to r s  l i c e n s e d  i n  
I l l i n o i s  t o  p r a c t i c e  medicine i n  a l l  of i t s  
branches t o  any minor: 

1. who i s  marr ied;  o r  

2 .  who i s  a  pa ren t ;  o r  



3. who is pregnant; or 

4. who has the consent of his parent or 
legal guardian; or 

5. as to whom the failure to provide 
such services would create a serious 
health hazard; or 

6. who is referred for such services by a 
physician, clergyman or a planned par- 
enthood agency. 

Tennessee (1971): Tennessee Code Ann. Tit. 53 (1974 Cum. Supp.) 

53-4607. Contraceptives for minors.--Contra- 
ceptive supplies and information may be 
furnished by physicians to any minor who is 
pregnant, or a parent, or married, or who 
has the consent of his or her parent or 
legal guardian, or who has been referred 
for such service by another physician, a 
clergyman, a family planning clinic, a 
school or institution of higher learning, 
or any agency or instrumentality of this 
state or any subdivision thereof, or who 
requests and is in need of birth control 
procedures, supplies, or information. 

The section just quoted is one of eleven that 

constitute the Family Planning Act of 1971. The other 

provisions are not of immediate interest. We might mention 

that the sterilization provision fixes a minimum age of 

eighteen years, and provides that informed consent is 

necessary to the operation. 



APPENDIX C 

E x t r a c t s  from Report  of  t h e  Committee on 

t h e  Working of t h e  Abortion Act, A p r i l  1 9 7 4  (Cmnd. 5579) 

1 1  For  Whom Should Contracept ion be  Made 
Avai lable?  

5 3 6 .  ( a )  Married couples .  No d i f f i c u l t y  
appears  t o  a r i s e .  

(b )  The unmarried. H e r e  t h e r e  i s  con- 
t r o v e r s y ,  p a r t i c u l a r l y  concerning young 
people .  There a r e  s t rongly-he ld  views t h a t  
t o  make con t r acep t ion  a v a i l a b l e  t o  t h e  un- 
marr ied is t o  encourage sexua l  immorali ty 
and promiscui ty  and i s  l i k e l y  t o  c o n t r i b u t e  
t o  t h e  a l r eady  a larming spread  of venerea l  
o r  s exua l ly - t r ansmi t t ed  d i s e a s e .  While 
r e s p e c t i n g  such views, we a r e  of op in ion  
t h a t  no d i s t i n c t i o n  should b e  made between 
t h e  marr ied and t h e  unmarried s o  f a r  a s  
t h e  p rov i s ion  of con t r acep t ives  i s  concerned. 
We a r e  doub t fu l  whether any s u b s t a n t i a l  pro- 
p o r t i o n  of t h e  unmarried popula t ion  would 
r e f r a i n  from s e x u a l  i n t e r c o u r s e  s o l e l y  be- 
cause  of t h e  l ack  of r e a d i l y  a v a i l a b l e  contra-  
c e p t i v e s ;  we have evidence t h a t  most young 
unmarried people when they f i r s t  a t t e n d  a  
family planning c l i n i c  a r e  a l r eady  s e x u a l l y  
exper ienced.  For those  who d i d  n o t  r e f r a i n  
t h e  probable  a l t e r n a t i v e  would be  unwanted 
pregnancies  and an inc reased  number of abor- 
t i o n s .  There may be d i s a s t r o u s  consequences 
of an unwanted pregnancy t o  an unmarried 
woman and t o  t h e  c h i l d  i f  it i s  born,  and 
t h e r e  a r e  t h e  r i s k s  and disadvantages  of 
a b o r t i o n  ( s e e  Sec t ions  E and F) . W e  cons ide r  
t h a t  these consequences and disadvantages  a r e  
s o  s e r i o u s  t h a t  they outweigh t h e  disadvant-  
age of poss ib ly  encouraging o r  f a c i l i t a t i n g  
sexua l  i n t e r c o u r s e  o u t s i d e  marr iage by t h e  
p rov i s ion  of con t r acep t ive  advice  and means. 

(c )  G i r l s  Under S ix t een  Years of Age-- 
s e e  Sec t ion  I. 



[The r e l e v a n t  p a r t  of Sec t ion  I i s  para- 

graphs 243-245, which w e  now set  o u t . ]  

Contracept ion,  P a r e n t a l  Consent and 
C o n f i d e n t i a l i t y  

243. A d o c t o r ' s  f i r s t  concern i s  wi th  h i s  
p a t i e n t ' s  h e a l t h  and i n  this c o n t e x t  he 
may dec ide  t h a t  con t r acep t ion  i s  i n d i c a t e d .  
Under t h e  Family Law Reform Act  1968 (which 
does n o t  ex tend  t o  Scot land)  a  minor o f  1 6  
y e a r s  may consent  t o  h i s  o r  h e r  own medical  
t rea tment .  Most doc to r s ,  i f  asked f o r  ad- 
v i c e  on con t r acep t ion  by a  p a t i e n t  of under 
1 6  y e a r s ,  would be l i k e l y  t o  seek  h e r  per- 
mission t o  c o n s u l t  h e r  p a r e n t s ,  and i n  o u r  
op in ion ,  should always do so.  I f  t h e  g i r l  
r e f u s e s  t h i s  permiss ion,  t h e  doc to r  has 
t h r e e  a l t e r n a t i v e  courses  open t o  him: he 
may break c o n f i d e n t i a l i t y  w i th  t h e  g i r l  i n  
o r d e r  t o  o b t a i n  h e r  p a r e n t s '  consen t  t o  
t h e  t rea tment ;  he may r e f u s e  t o  cont inue  
wi th  t h e  t rea tment  i n  t h e  absence of con- 
s e n t  by t h e  p a r e n t s ,  and s o  f a i l  t o  g ive  
t h e  g i r l  t h e  c a r e  which he cons iders  medi- 
c a l l y  necessary and leave  h e r  a t  r i s k  of 
becoming pregnant ;  o r  he may cont inue  wi th  
t h e  t r ea tmen t  wi thout  p a r e n t a l  consent .  
The l a s t  course  may involve  a  t e c h n i c a l  
a s s a u l t  i f  a  vag ina l  examination i s  under- 
taken o r  an i n t r a - u t e r i n e  dev ice  i s  f i t t e d ;  
b u t  no a c t i o n  has h i t h e r t o  been taken a g a i n s t  
a  doc to r  i n  such circumstances and we express  
no op in ion  a s  t o  whether l e g a l  o r  d i s c i p l i n -  
a ry  proceedings would be  l i k e l y  t o  be  success -  
f u l .  The doc to r  i n  each i n d i v i d u a l  ca se  
has t o  ba lance  h i s  o b l i g a t i o n  of confiden- 
t i a l i t y  a g a i n s t  t h e  d e s i r a b i l i t y  t h a t ,  unusual  
circumstances a p a r t ,  t h e  p a r e n t s  of  a  c h i l d  
should be informed o f ,  and agree  t o ,  t h e  
t r ea tmen t  given t o  h e r .  This i s  of p a r t i c u -  
l a r  importance where a  young g i r l  has a l r eady  
had an abo r t i on .  The doc to r  may a l s o  be 
i n f luenced  by t h e  knowledge t h a t  o t h e r  g i r l s  
may be d e t e r r e d  from seeking necessary medi- 
c a l  advice  i f  they f e e l  t h a t  t h e i r  confidence 
may n o t  be  respec ted .  



244. A member of t h e  Committee undertook 
an informal  survey of t h e  views of over  
300 p a r e n t s ,  a  l a r g e  ma jo r i t y  of  whom were 
a g a i n s t  a  doc to r  "be ing  a b l e  t o  p r e s c r i b e  
con t r acep t ives  f o r  c h i l d r e n  under t h e  age 
of consen t  w i thou t  con tac t ing  pa ren t s " .  
They w e r e  n o t  however asked f o r  t h e i r  views 
on t h e  p o s i t i o n  where a doc to r ,  having 
t r i e d  and f a i l e d  t o  o b t a i n  t h e  g i r l ' s  con- 
s e n t  t o  h e r  p a r e n t s  being consu l t ed ,  i s  of 
op in ion  t h a t  she  w i l l  have sexua l  i n t e r -  
course  w i thou t  con t r acep t ive  measures 
un le s s  he  provides  them. 

245. There w e r e  d i f f e r i n g  views amongst 
members of  t h e  Committee on t h e  problem 
of informing pa ren t s .  A major i ty  of mem- 
b e r s  b e l i e v e  t h a t  i n  excep t iona l  cases  
doc to r s  should make con t r acep t ion  a v a i l -  
a b l e  w i thou t  t h e  knowledge o r  consent  of 
t h e  p a r e n t s  where t h e  g i r l  has  r e fused  t o  
consen t  t o  t h e i r  being t o l d ,  on t h e  ground 
t h a t  i n  such cases  t h i s  may be a l e s s e r  
e v i l  than a l lowing t h e  g i r l  t o  run t h e  
r i s k  of pregnancy. 



APPENDIX D 

The Emergency ~ e d i c a l  Aid Amendment Act ,  1 9 7 4  

The fol lowing s e c t i o n  i s  added a f t e r  s e c t i o n  3: 

4. Where an a d u l t  person 

( a )  i s ,  i n  t h e  w r i t t e n  opinion of two physi-  
c i a n s ,  i n  need of an examination o r  
medical ,  s u r g i c a l  o r  o b s t e t r i c a l  t r e a t -  
ment o r  i s ,  i n  t h e  w r i t t e n  opinion of 
two d e n t i s t s  i n  need of d e n t a l  t r e a t -  
ment, 

(b )  i s  incapable  by reason of mental  o r  
p h y s i c a l  d i s a b i l i t y  of  understanding 
and consent ing t o  t h e  examination o r  
medical ,  s u r g i c a l ,  o b s t e t r i c a l  o r  
d e n t a l  t rea tment  needed, and 

(c)  has n o t  p rev i aus ly  wi thhe ld  consen t  
t o  t h e  examination o r  medical ,  s u r g i -  
c a l ,  o b s t e t r i c a l  o r  d e n t a l  t r ea tmen t  
needed, t o  t h e  knowledge of e i t h e r  of  
t h e  phys ic ians  o r  t h e  d e n t i s t s  r e f e r -  
red  t o  i n  c l ause  ( a ) ,  

a  phys ic ian  o r  d e n t i s t  may, w i thou t  t h e  
consen t  of  any person,  

(d )  examine t h e  person,  

(e) p r e s c r i b e  t r ea tmen t  f o r  t h e  person ,  
and 

( f )  provide t h e  person wi th  such medi- 
c a l ,  s u r g i c a l  o r  o b s t e t r i c a l  t rea tment  
o r  w i th  such d e n t a l  t r ea tmen t ,  a s  t h e  
case  may be ,  u* 

i n  such a manner and t o  such an e x t e n t  a s  
i s  reasonably necessary and i n  t h e  b e s t  
i n t e r e s t s  of  t h e  person examined o r  t r e a t e d ,  
i n  t h e  same way t h a t  t h e  phys i c i an  o r  d e n t i s t  
could have ac t ed  i f  t h e  person had been an 
a d u l t  of  f u l l  l e g a l  capac i ty  and had consented 
t o  such examination o r  t rea tment .  



APPENDIX E 

MINORS' CONSENT TO HEALTH CARE ACT 

1. I n  t h i s  Act " h e a l t h  care"  means t rea tment  by a  q u a l i f i e d  
medical o r  d e n t a l  p r a c t i t i o n e r  i n  t h e  course  of h i s  
p r a c t i s e ,  and inc ludes  mental  and s u r g i c a l  c a r e ,  preven- 
t i o n  and d i agnos i s  of d i s e a s e  o r  a i lment ,  t h e  adminis t ra -  
t i o n  of a n e s t h e t i c s ,  procedures f o r  t h e  purpose of 
p reven t ing  pregnancy, and t rea tment  given by any person 
pursuant  t o  d i r e c t i o n s  given i n  t h e  course  of p r a c t i s e  by 
a  q u a l i f i e d  medical o r  d e n t a l  p r a c t i t i o n e r ,  b u t  does n o t  
i nc lude  s u r g i c a l  s t e r i l i z a t i o n .  

(Recommendation # 9  and 
Recommendation #6) 

2. (1) The law r e s p e c t i n g  consent  t o  h e a l t h  c a r e  of persons  
who have a t t a i n e d  t h e  age of major i ty  a p p l i e s ,  i n  a l l  
r e s p e c t s ,  t o  minors who have a t t a i n e d  t h e  age of s i x -  
t een  y e a r s  i n  t h e  same manner a s  i f  they had a t t a i n e d  
t h e  age of major i ty .  

(Recommendation #1, 
Uniform s. 2 )  

( 2 )  A consent  t o  h e a l t h  c a r e  given by a  person who has 
n o t  a t t a i n e d  t h e  age of s i x t e e n  y e a r s  of age i s  
v a l i d  i f  t h e  medical  o r  d e n t a l  p r a c t i t i o n e r  had no 
reason t o  b e l i e v e  t h a t  t h e  person who gave i t  had 
n o t  a t t a i n e d  t h e  age of s i x t e e n  y e a r s .  

(Recommendation #7)  

3 .  (1) A minor of any age may consent  t o  h e a l t h  c a r e  i n  
connect ion wi th  any communicable d i s e a s e  a s  def ined  
i n  The Pub l i c  Health Act,  drug o r  a l coho l  abuse,  
p revent ion  of pregnancy, and pregnancy and i t s  
te rmina t ion .  

( 2 )  Where t h e  minor is  under t h e  age of s i x t e e n  y e a r s  
h i s  power t o  consent  pursuant  t o  t h i s  s e c t i o n  does 
n o t  exclude t h e  power t o  consent  o f  a  p a r e n t  o r  
guardian.  

(Recommendation #2)  



4.  A minor who has borne a  c h i l d  may consent  t o  h e a l t h  
c a r e  f o r  h e r s e l f  and h e r  c h i l d .  

(Recommendation # 3 )  

5. (1) Where t h e  consent  of  a  p a r e n t  o r  guardian t o  
medical  t rea tment  of a  minor i s  r equ i r ed  by 
law and i s  r e fused  o r  otherwise  n o t  ob t a inab le ,  
any person may apply t o  t h e  Supreme Court f o r  
an o r d e r  d i spens ing  wi th  t h e  consent.  

( 2 )  The c o u r t  s h a l l  hear  t h e  a p p l i c a t i o n  i n  a  
summary manner and may proceed e x  p a r t e  o r  
o therwise  and, where it i s  s a t i s f i e d  t h a t  t h e  
wi thholding of t h e  medical  t rea tment  would 
endanger t h e  l i f e  o r  s s r i o u s l y  impai r  t h e  
h e a l t h  o f  t h e  minor, may by o r d e r  d i spense  
wi th  t h e  consent  of  t h e  p a r e n t  o r  guardian 
t o  such medical  t rea tment  a s  is s p e c i f i e d  i n  
t h e  order .  

(Recommendation #5,  
Uniform s. 4 )  

( 3 )  No a p p l i c a t i o n  s h a l l  be made pursuant  t o  t h i s  
s e c t i o n  i n  t h e  case  of a  minor under t h e  age o f  
s i x t e e n  y e a r s  who has been apprehended under 
s e c t i o n  1 6  of  t h e  Chi ld  Welfare Act. 

(Recommendation #5) 

6.  Nothing i n  t h i s  A c t  a f f e c t s  t h e  law r e l a t i n g  t o  t h e  
a d m i n i s t r a t i o n  of h e a l t h  c a r e  i n  emergencies. 

(Recommendation # 4 )  

7. Where a  minor has  consented t o  h e a l t h  c a r e  pursuant  t o  
t h i s  Act,  pa t i en t -phys i c i an  c o n f i d e n t i a l i t y  s h a l l  
apply - 

(Recommendation #8 )  

NOTE: An amendment t o  t h e  Chi ld  Welfare Act w i l l  be 
needed t o  g ive  e f f e c t  t o  Recommendation #5 ( 3 ) .  
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