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MINORS' CONTRACTS 

I. INTRODUCTION 

The common law governs minors' contracts in Alberta 

and elsewhere in Canada outside Quebec. The Legislatures 

have intervened only sporadically and have dealt only with 

matters of detail. 

The law has fallen into some confusion because of 

conflict between two different policies. The courts have 

been primarily concerned with the protection of minors 

against the consequences of their inexperience and immaturity, 

but they have also tried to avoid undue hardship upon adults 

who have dealt with minors. That confusion and the want of 

power in the courts to provide remedies for hard cases 

render the law unsatisfactory and in need of change. 

In our Report on the Age of Majority we gave a brief 

description of the law relating to minors' contracts and 

said that we would in a later report make recommendations 

for reform. We thought that those recommendations should 

wait until the Legislature had settled the age of majority 

which it did by the Age of Majority Act, S.A. 1971, c. 1. 

We have now completed our research and in this Report will 

give a summary of it and will make our recommendations. We 

will deal also with a number of ancillary matters including 

guarantees of minors' contracts and torts of minors related 

to their contracts. 



11. LAW OF ALBERTA 

1. B I N D I N G  CONTRACTS 

(1) Cont rac t s  f o r  I\Tecessaries 

A minor i s  l i a b l e  t o  pay f o r  "neces sa r i e s "  which he 

buys. "Necessar ies"  inc lude  t h e  ba re  n e c e s s i t i e s  of  l i f e .  

They a l s o  i nc lude  t h i n g s  needed t o  mainta in  t h e  minor i n  h i s  

o rd ina ry  s o c i a l  pos i t i on , '  and w i l l  t h e r e f o r e  vary wi th  

t h e  age,  background and m a r i t a l  s t a t u s  of t h e  minor. 

A house has  been he ld  t o  be a  necessary f o r  a  marr ied 

minor wi th  a  c h i l d . 2  A means of t r a n s p o r t a t i o n  t o  work may 
3  

be a  necessary  even i f  it i s  a  r a c i n g  b i c y c l e ,  and a  second- 

nand s p o r t s  c a r  i s  n o t  a  necessary un le s s  proven t o  be  so .  4 

Serv ices  can be neces sa r i e s .  Medical adv ice  and l e g a l  adv ice  
5  

have been so  he ld .  So has b a s i c  educa t ion ,  though n o t  a  

s p e c i a l i z e d  account ing cou r se ,6  and a  c o l l e g e  o r  u n i v e r s i t y  

educat ion must be considered doubt fu l .  

'pe ters  v. Fleming (1840) ,  151  E .R .  314 ( E x . ) .  

2 Soon v. Watson (1962) , 33 D . L . R .  (2d) 428 (B.C.S.C.) . 
3 ~ l y d e  Cycle Co. v. Hargreaves (1898) ,  78 L.T. 2 9 6  ( Q . B . ) .  

4 ~ O U l l  v. Kolbuc ( 1 9 6 9 ) ,  68 W.W.R. 76 (Al ta .  D . C . ) .  

5 ~ u g g i n s  v. Wiseman ( 1 6 9 0 ) ,  9 0  E . R .  669  (X .B . )  ; Helps 
v. Clayton (1864) ,  1 4 4  E .R .  222 (C.P.) . 
6z v. Montgomery, [1935] 

O.W.N. 364 ( C . A . ) .  



Trading c o n t r a c t s  a r e  n o t  b inding upon a minor. 
7 

However, a loan  made t o  a minor f o r  t h e  purchase of necessary 

goods o r  s e r v i c e s  can be recovered from t h e  minor8 though 

he  w i l l  n o t  be  r equ i r ed  t o  repay t h e  money un le s s  he  a c t u a l l y  

spends it f o r  n e c e s s a r i e s  ; h i s t o r i c a l l y  t h e  l e n d e r ' s  r i g h t s  

a r o s e  on ly  by way of subroga t ion  t o  t h e  r i g h t s  of t h e  s u p p l i e r  

of t h e  n e c e s s a r i e s .  

The answer t o  t h e  q u e s t i o n  whether goods o r  s e r v i c e s  

a r e  n e c e s s a r i e s  depends upon t h e  f a c t s  of t h e  ca se .  The 

t e s t  i s  u n c e r t a i n  and d i f f i c u l t  t o  apply.  The u n c e r t a i n t y  

makes it d i f f i c u l t  f o r  a s u p p l i e r  o r  a minor t o  a s s e s s  h i s  

l e g a l  p o s i t i o n .  The s u p p l i e r  has  t h e  o f t e n  d i f f i c u l t  burden 

of proving t n a t  t h e  goods o r  s e r v i c e s  a r e  n e c e s s a r i e s .  1 0  

He must e s t a b l i s h  n o t  on ly  t h a t  t h e  goods a r e  of  t h e  gene ra l  

c l a s s  considered n e c e s s a r i e s  b u t  a l s o  t h a t  t h e  minor d i d  n o t  

a l r eady  have an adequate supply.  11 

The burden upon t h e  s u p p l i e r  is  heav ie r  i f  t h e  minor 

l i v e s  w i t h  a p a r e n t  o r  guardian who can and usua l ly  does 

supply him wi th  n e c e s s a r i e s .  I t  has  been suggested t h a t  

t h e r e  is  a presumption t h a t  a minor l i v i n g  wi th  h i s  p a r e n t s  

i s  adequately  supp l i ed  wi th  n e c e s s a r i e s  which a r i s e s  because 

7 ~ y e t t  v. Lampman, [1923] 1 D.L.R. 249 (Ont. ~ p p .  Div.) . 
8 

W o n g  v. K i m  Yee (1961) ,  34 W . W . R .  506 (Sask.  D . C . ) .  

g ~ a r l o w  v. P i t f i e l d  ( 1 7 1 9 )  , 2 4  E . R .  516. 

loNash v. Inman, [1908] 2 K . B .  1 (c .A . )  . 

' l ~ a r n e s  & ~ o .  v. ~ o y e  (1884) ,  13 Q.B.D.  4 1 0 .  



t h e  p rov i s ion  of n e c e s s a r i e s  i s  normally a  ma t t e r  of  p a r e n t a l  

d i s c r e t i o n  wi th  which t h e  c o u r t s  w i l l  be r e l u c t a n t  t o  i n t e r -  

f e r e .  
12 

The cumulative e f f e c t  of t h e  r u l q  i s  t o  p l ace  an 

unusual ly  heavy onus on t h e  s u p p l i e r  t o  prove a  nega t ive  on 

t h e  b a s i s  of f a c t s  which a r e  p e c u l i a r l y  w i th in  t h e  knowledge 

of t h e  o t h e r  p a r t y .  

The n a t u r e  of a  minor ' s  l i a b i l i t y  under a  c o n t r a c t  f o r  

n e c e s s a r i e s  i s  n o t  s e t t l e d .  The S a l e  of Goods Act c o n t a i n s  

t h e  fol lowing p rov i s ions :  

4 . (2 )  Where n e c e s s a r i e s  a r e  s o l d  and d e l i v e r e d  
t o  an i n f a n t  o r  minor o r  t o  a  person who 
by reason of mental  i ncapac i ty  o r  drunkenness 
is incompetent t o  c o n t r a c t ,  he must pay a  
reasonable  p r i c e  t h e r e f o r .  

( 3 )  "Necessar ies"  i n  t h i s  s e c t i o n  means goods 
s u i t a b l e  t o  t h e  cond i t i on  i n  l i f e  of t h e  
i n f a n t  o r  minor o r  o t h e r  person and t o  h i s  
a c t u a l  requirements  a t  t h e  t ime of t h e  s a l e  
and d e l i v e r y .  

I f  t h e  p r i c e  which t h e  minor must pay i s  a  reasonable  p r i c e  

(which i s  n o t  n e c e s s a r i l y  t h e  c o n t r a c t  p r i c e )  and i f  t h e  goods 

do n o t  become "neces sa r i e s "  u n t i l  they a r e  d e l i v e r e d ,  it may 

be argued t h a t  a  minor ' s  l i a b i l i t y  i s  n o t  c o n t r a c t u a l .  A f u r t h e r  

argument is t h a t  a  minor, l i k e  a  l u n a t i c ,  i s  incapable  of 

making a  c o n t r a c t ; 1 3  b u t  t h e  argument is  u n s a t i s f a c t o r y  because 

even a  l u n a t i c  may make a  v a l i d  c o n t r a c t  under some ci rcumstances  1 4  

1 2 ~ a i n b r i d g e  v. Picker ing  ( 1 7 7 9 ) ,  9 6  E .R .  776. 

13iTash v .  Inman, [1908] 2  K.B.  1 (C .A . )  p e r  F l e t che r  
Moulton L . J .  a t  p. 8. 

141rnperial Loan ~ o .  ~ t d .  v. m, [1892] 1 Q.B. 599 
( C . A . )  . 



and because a  minor may understand a  c o n t r a c t  whi le  a  l u n a t i c  

by d e f i n i t i o n  cannot .  

I t  can a l s o  be argued t h a t  t h e  minor ' s  l i a b i l i t y  i s  

c o n t r a c t u a l  i n  na tu re .  Cont rac t s  r e l a t i n g  t o  i n s t r u c t i o n  

and educa t ion ,  which a r e  commonly regarded a s  a p a r t i c u l a r  

category of c o n t r a c t s  f o r  n e c e s s a r i e s ,  a r e  en fo rceab le  even 

though executory.  l5 And Buckley L . J .  i n  N& v. 1nman16 s a i d  

t h a t  t h e  defendant ,  who was a  minor, "had a  l i m i t e d  capac i ty  

t o  c o n t r a c t .  " 

The ques t ion  whether o r  n o t  t h e  minor ' s  l i a b i l i t y  i s  

c o n t r a c t u a l  is of p r a c t i c a l  importance i n  t h e  ca se  of an 

executory arrangement f o r  t h e  purchase  of n e c e s s a r i e s ;  such 

an arrangement w i l l  be en fo rceab le  only  i f  t h e  o b l i g a t i o n  i s  

c o n t r a c t u a l .  The ques t ion  should be  answered i n  o rde r  t o  

avoid undes i r ab l e  u n c e r t a i n t y .  

(2 )  Con t r ac t s  of S e r v i c e  

A minor may be bound by a  b e n e f i c i a l  c o n t r a c t  of  s e r v i c e  

under which he  can ea rn  h i s  l i v e l i h o o d  o r  o b t a i n  t r a i n i n g  f o r  

some t r a d e  o r  p ro fe s s ion .  B e n e f i c i a l  c o n t r a c t s  of  s e r v i c e  

a r e  much l i k e  c o n t r a c t s  f o r  i n s t r u c t i o n  and educa t ion  and 

appear t o  b e  a  s p e c i e s  of  c o n t r a c t s  f o r  n e c e s s a r i e s .  Regard- 

l e s s  of  whether it i s  executory o r  executed,  a  c o n t r a c t  o f  t h i s  

k ind i s  a s  f u l l y  b ind ing  on a  minor a s  i f  he  were an a d u l t .  17 

15Roberts v .  Gray, [19131 1 K . B .  520 ( C . A . )  . 



The category has  been i n t e r p r e t e d  broadly t o  i nc lude ,  f o r  

example, a  c o n t r a c t  under which a  p r o f e s s i o n a l  boxer ob ta ined  

a necessary l i cence18  and by analogy a  c o n t r a c t  f o r  employment 

of a  manager by a  p r o f e s s i o n a l  e n t e r t a i n e r  who was a  minor. 
1 9  

Apprent iceship  c o n t r a c t s  a r e  c o n t r a c t s  of  s e r v i c e  and 

a r e  governed by t h e  same p r i n c i p l e s .  The Apprent iceship  

~ c t ~ '  r e g u l a t e s  them bu t  does n o t  make them v a l i d .  

The d i s t i n c t i o n  between non-binding t r a d i n g  c o n t r a c t s  

and c o n t r a c t s  of  s e r v i c e  which a r e  binding i f  b e n e f i c i a l  may 

be d i f f i c u l t  t o  draw. For example, wnere a minor con t r ac t ed  

w i t h  a  pub l i sh ing  company t o  pub l i sh  t h e  s t o r y  of t h e  minor ' s  

l i f e  and rece ived  cons iderab le  advance payments, he was n o t  

allowed t o  r e p u d i a t e  t h e  c o n t r a c t  because it was he ld  t o  be 

a  binding c o n t r a c t  of  s e r v i c e  and n o t  a  t r a d i n g  c o n t r a c t .  
21 

2 .  VOIDABLE CONTRACTS 

There a r e  two c l a s s e s  of minors '  c o n t r a c t s  which a r e  

c a l l e d  "vo idable" .  A c o n t r a c t  of t h e  f i r s t  c l a s s  i s  vo idab le  

i n  t h e  u sua l  sense  of t h e  word; it continued t o  impose o b l i -  

g a t i o n s  upon a  minor u n t i l  he r epud ia t e s  it. The second c l a s s  

would n o t  u s u a l l y  be  descr ibed  a s  vo idab le ;  a  minor does n o t  

i n c u r  a  l e g a l  o b l i g a t i o n  under it u n t i l  he r a t i f i e s  it a f t e r  

1 8 ~ o y l e  v. White C i ty  Stadium L td . ,  [I9351 1 K.B.  1 1 0  
(C .A . )  . 

 enma mark Products  Ltd. v. Boscobel Product ions  Ltd. 
(1967) ,  111 S . J .  715 ( Q . B . ) .  

2 1 ~ h a p l i n  v. L e s l i e  Frewin L t d . ,  [ I 9 6 6 1  Ch. 7 1  (C .A . )  . 



reach ing  h i s  ma jo r i t y .  The boundary between t h e  two c l a s s e s  

i s  n o t  c l e a r ,  nor  is t h e  d i s t i n c t i o n  between them easy t o  

r a t i o n a l i z e .  

(1) Con t r ac t s  Which a r e  Binding Un t i l  Repudiated 

Four kinds  of c o n t r a c t s  a r e  binding u n t i l  repudia ted :  

c o n t r a c t s  concerning l and ,  c o n t r a c t s  f o r  t n e  s a l e  of  s h a r e s ,  

p a r t n e r s h i p  agreements, and marr iage s e t t l e m e n t s .  The 

r a t i o n a l e  i s  t h a t  i n  t h e s e  ca ses  t h e  minor acqu i r e s  "an 

i n t e r e s t  i n  permanent p roper ty  t o  which cont inu ing  o b l i -  

g a t i o n s  a t t a c h " 2 2  bu t  t h a t  r a t i o n a l e  does n o t  exp la in  why 

a  f u l l y  pa id  up c o n t r a c t  f o r  t h e  purchase of l and  i s  vo idab le  

i n  t n e  f i r s t  sense  nor  does it exp la in  why a c o n t r a c t  f o r  

t h e  purcnase of persona l  p roper ty  i s  vo idab le  only  i n  t h e  

second sense .  E i t h e r  because of t h e  apparen t  i r r a t i o n a l i t y  

of t h e  d i s t i n c t i o n  o r  because it has been overlooked,  some 

Canadian c a s e s  sugges t ,  though they do n o t  dec ide ,  t h a t  

some c o n t r a c t s  f o r  t h e  purcnase of pe r sona l  p roper ty  may be 

binding u n t i l  repudia ted .  
2  3  

I f  a  c o n t r a c t  i s  v a l i d  u n t i l  repudia ted  t h e  minor may 

r e p u d i a t e  dur ing  minor i ty  o r  w i th in  a  reasonable  t ime a f t e r  

m a j o r i t y ,  2 4  though it has  been suggested t h a t  a f t e r  major i ty  

22 
Rex. v. Rash (1923),  53 O.L.R.  245 a t  263, per  Rose J.  - - 

2 3 ~ l a c k w e l l  v .  Farrow, [I9481 O.W.N.  7 (Ont. H . C . ) ;  
Fannon v. Dobranski (1970),  7 3  W.W.R.  371 (Al ta .  D . C . ) ;  - - 
LaFayette v. W .  W .  D i s t r i b u t o r s  & Co. Ltd. (1965) ,  51 W . W . R .  
685 (Sask. D . C . )  ; v. Kolbuc ( 1 9 6 9 1 ,  68 W . W . R .  7 6  (A l t a .  
D . C . ) .  

Z 4 ~ i l l i a r d  v. D i l l on ,  [1955] O.W.N.  621 ( H . C . )  ; Murray 
v. Dean ( 1 9 2 6 ) ,  30 O.W.N.  2 7 1  ( H . C . ) .  



he  may withdraw a  r epud ia t ion  which took p l a c e  du r ing  h i s  

minor i t y  . 2 5  H e  must r e p u d i a t e  t h e  whole c o n t r a c t 2 6  and i f  

he  a f f i r m s  a f t e r  ma jo r i t y  he l o s e s  t h e  r i g h t  t o  r epud ia t e .  
2  7 

Repudiation d i scha rges  him from o b l i g a t i o n s  which would have 

a r i s e n  l a t e r .  It seems l i k e l y  t h a t  it w i l l  a l s o  d i scharge  

him from o b l i g a t i o n s  which have accrued b u t  have n o t  been 

performed, b u t  t h e  l a w  is n o t  s e t t l e d .  2 8  I t  appears  t h a t  

he  may recover  money which he has  pa id  only  i f  t h e  consi-  

d e r a t i o n  f o r  it has  f a i l e d 2 '  and t h a t  he may recover  p roper ty  

which he  has  t r a n s f e r r e d  only  i f  he r e s t o r e s  t h e  o t h e r  pa r ty  

t o  h i s  o r i g i n a l  pos i t i on .30  I t  is n o t  apparen t  why d i f f e r e n t  

tests should apply t o  t h e  cases  of money p a i d  and proper ty  

t r a n s f e r r e d ,  and t h e  d i f f e r e n c e  i n  t h e  tests  has  n o t  been 

e x p l i c i t l y  recognized.  Where a  p a r t n e r s h i p  agreement is 

involved t h e  minor is bound t o  h i s  p a r t n e r s  u n t i l  r epud ia t ion  

b u t  is n o t  answerable t o  t h i r d  p a r t i e s  and seems merely t o  

be  unable  t o  s h a r e  i n  p r o f i t s  o r  c a p i t a l  u n t i l  t h e  l i a b i l i t i e s  

a r e  pa id  o f f .  
31 

2 5 ~ h i l l i p s  v .  Su ther land  (1910) ,  15  W.L.R. 594 (Man. K . B . ) .  

26Henderson v.  Minneapolis S t e e l  & Machinery Co., [1931] 1 
D.L.R.  570 (Al t a .  S.C.) . 

27Re Pa te r son ,  [1918] 1 W . W . R .  105 (Man. S.C.) 

28Re  C e n t r a l  Bank and Hogg (1890) .  19 O.R. 7 (Ch.) ; 
N.W. Railway Co. v. M'Michael (1850) ,  155 E . R .  49  ( E x . ) .  

2 9 ~ h o r t  v .  F i e l d  ( 1 9 1 4 )  , 32 O.L.R.  395 (C .A . )  . 
3 0 ~ h a l l s  v .  Learn (1887) , 15 O.R. 481 (Div. C t . )  

3 1 ~ o v e l l  and Christmas v. Beauchamp, [1894] A.C .  607 
( H . L . ) .  



( 2 )  Con t r ac t s  which a r e  n o t  Binding u n t i l  Affirmed 

W e  t u r n  t o  t h e  second c l a s s  of  vo idab le  c o n t r a c t s ,  

t hose  which a r e  n o t  b inding on t h e  minors u n t i l  r a t i f i e d .  

The c l a s s  does n o t  i nc lude  c o n t r a c t s  f o r  t h e  purchase of 

n e c e s s a r i e s ,  c o n t r a c t s  which a r e  binding u n t i l  repudiat.ed, 

o r  c o n t r a c t s  which a r e  void  a s  being p r e j u d i c i a l .  I t  

inc ludes  a l l  o t h e r  minors '  c o n t r a c t s .  Examples a r e  t r a d i n g  

c o n t r a c t s ,  c o n t r a c t s  f o r  t h e  purchase of goods o t h e r  than  

n e c e s s a r i e s ,  and c o n t r a c t s  s e t t l i n g  l awsu i t s .  There i s  a  

ques t ion  whether o r  n o t  t h e  r a t i f i c a t i o n  must be i n  w r i t i n g .  

Ives  J. 32 s a i d  t h a t  it need n o t  be  i n  w r i t i n g ,  b u t  Lord 

Ten te rden ' s  ~ c t ~ ~  says  it must and t h a t  Act,  though repea led  

i n  hngland i n  1874, appears  t o  have been rece ived  i n  Alber ta  

a s  p a r t  of t h e  law of England of J u l y  15,  1870, and has  been 

ne ld  a p p l i c a b l e  i n  Saskatchewan. 34  The b e t t e r  view appears  

t o  be t h a t  w r i t i n g  i s  r equ i r ed ,  though i f  t h e  minor f u l l y  

performs h i s  p a r t  of  t h e  c o n t r a c t  it seems t h a t  r a t i f i c a t i o n  

is unnecessary.  
35 

The minor may enforce  t h e  c o n t r a c t  a g a i n s t  t h e  a d u l t  

wi thout  p rev ious  r a t i f i c a t i o n ,  though because of l ack  of 

mu tua l i t y  s p e c i f i c  performance i s  n o t  a v a i l a b l e  t o  him. 
3  6 

3 2 ~ e  Hutton,  [1926] 4 D.L.R.  1080 a t  1083 (A1ta.S.C.).  

339 Geo. 4 ,  c .  1 4 ,  s .  5 (U.K.) . 
3 4 ~ o l y n e u x  v. T r a i l 1  (1915) ,  32 W.L.R. 2 9 2  (Sask. D . C . )  

3 5 ~ l a c k w e l l  v. Farrow, [I9481 O.W.N. 7 ,  1 0  (Ont. H . C . )  . 
3 6 

Farnham v. Atkins  ( 1 6 7 0 )  , 82 E. R. 1208. 



Third p a r t i e s  cannot r e l y  on t h e  i n v a l i d i t y  of t h e  con- 

t r a c t .  
37 

Unless he r a t i f i e s  a c o n t r a c t  of t h e  second class 

t h e  minor need n o t  perform h i s  o b l i g a t i o n s  (though Coul l  v. 

~ o l b u c ~ ~  sugges t s  t h e  c o n t r a r y ) .  A d i f f e r e n t  and very 

d i f f i c u l t  ques t ion  i s  whether t h e  minor can recover  money 

o r  p roper ty  which he has  p a r t e d  wi th  under t h e  c o n t r a c t .  

Three r e c e n t  A lbe r t a  ca ses  i l l u s t r a t e  t h e  d i f f i c u l t i e s .  

I n  Bo-Lassen v. ~ o s i a s s e n , ~ '  which was decided i n  1 9 6 4  

though n o t  r epo r t ed  u n t i l  1973, a minor had unwisely bought 

a second-hand and inoperab le  motorcycle.  By r e t u r n i n g  i t  

unused, he was a b l e  t o  r e s t o r e  t h e  a d u l t  t o  h i s  p r i o r  

p o s i t i o n  and Buchanan C . J . D . C . ,  f o r t i f i e d  by an unrepor ted 

d e c i s i o n  of t h e  D i s t r i c t  Court  which was a f f i rmed by t h e  

Appel la te  Div is ion ,  he ld  t h a t  he was t h e r e f o r e  e n t i t l e d  t o  

recover  t h e  purchase  p r i c e .  I n  Coul l  v. ~ o l b u c ~ ~  however, 

a minor who had had t h e  use  of a used motor c a r  f o r  1 0  days 

was unable t o  recover  h i s  $50.00 d e p o s i t  towards i t s  purchase 

p r i c e .  Cormack D . C . J .  s a i d  t h a t  t h e  $50.00 w a s  a payment t o  

hold  t h e  c a r  u n t i l  t h e  minor could pay t h e  ba lance  of t h e  

p r i c e  and he ld  t h a t  because " t h e  i n f a n t  had acqui red  some 

r e a l  advantage" under t h e  c o n t r a c t  he could n o t  recover  back 

t h e  money pa id .  I n  Fannon v .  ~ o b r a n s k i ~ l  t h e  minor bought 

3 7 ~ c ~ r i d e  v .  Appleton, [1946] 2 D.L.R.  1 6  (Ont. C . A . ) .  

3 8 ( 1 9 6 9 ) ,  68 W . W . R .  76 (A l t a .  D.C. )  . 

39 119731 4 W . W . R .  317. 

4 0 ~ u p r a ,  f .n. 38. 

41(1970), 73 W.W.R.  371 (Al ta .  D . C . ) .  



a c a r  which broke down a f t e r  he had d r iven  it 70 mi les .  

B e l z i l  D . C . J .  h e ld  t h a t  t h e  minor could n o t  recover  t h e  

purchase p r i c e .  Because t h e  c o n t r a c t  was f u l l y  executed 

t h e r e  was nothing t o  r epud ia t e ;  and because t h e  minor had 

rece ived  va luab le  c o n s i d e r a t i o n ,  and indeed t h e  very t h i n g  

he had bargained f o r ,  he could n o t  recover  t h e  p r i c e .  The 

t h r e e  judgments a r e  n o t  easy t o  r e c o n c i l e .  The Bo-Lassen 

case42  emphasizes t h e  v i g i l a n c e  of t h e  c o u r t s  t o  p r o t e c t  

minors whi le  Coull  v. ~ o l b u c ~ ~  sugges t s  t h a t  s o c i a l  condi- 

t i o n s  have changed s i n c e  t h e  law began t o  p r o t e c t  minors. 

The ~ o - ~ a s s e n ~ ~  case  l eaves  t h e  minor a t  l e a s t  some chance 

of recover ing  money which he has pa id ;  Coul l  v .  ~ o l b u c ~ ~  and 

Fannon v.  ~ o b r a n s k i ~ ~  would v i r t u a l l y  deny him t h a t  chance. 

I n  an Engl i sh  ca se47  t h e  ma jo r i t y  of  t h e  Court  of 

Appeal thought t h a t  a  minor could n o t  recover  a  copyr igh t  

even i f  t h e  c o n t r a c t  under which it was conveyed was voidable .  

Tney appa ren t ly  thought  t h a t  t h e  t e s t  was whether o r  n o t  

r e s t i t u t i o n  could be made. A Manitoba case48  says  t h a t  i f  

t h e  minor pays money wi thout  va luab le  c o n s i d e r a t i o n  he may 

recover  it, b u t  where he pays it f o r  va luab le  cons ide ra t ion  

4 2 ~ u p r a ,  f . n .  39. 

4 3 ~ u p r a ,  f . n .  38. 

4 4 
Supra, f . n .  39. 

4 5 
Supra,  f . n .  38. 

4 6 ~ u p r a ,  f . n .  4 1 .  

4 7 ~ h a p l i n  v .  Frewin, [I9661 1 Ch. 7 1 .  

4 8 ~ t u r g e o n  v.  S t a r r  ( 1 9 1 1 )  , 1 7  W.L.R. 4 0 2  (Man. K .B . )  . 



he may recover  it only  i f  he can make r e s t i t u t i o n ,  a  p r i n c i p l e  

wnich would h e l p  t o  r e c o n c i l e  t h e  two tests, t h a t  r e l a t i n g  

t o  l ack  of va luab le  cons ide ra t ion  and t h a t  r e l a t i n g  t o  r e s t i -  

t u t i o n .  I t  i s  n o t ,  however, c l e a r  when one t e s t  w i l l  be  

app l i ed  and when t h e  o t h e r .  The two tests  may g i v e  d i f f e r e n t  

r e s u l t s  i n  a  p a r t i c u l a r  c a s e ,  and t h e  u n c e r t a i n t y  i s  un- 

d e s i r a b l e .  

Problems a l s o  a r i s e  i n  a ca se  i n  which a  minor wants 

t o  avoid performing h i s  o b l i g a t i o n s  wi thout  r e s t o r i n g  what 

he has  rece ived .  I n  one case4' a  minor who r e fused  t o  pay 

f o r  goods w a s  r equ i r ed  t o  r e t u r n  those  which he s t i l l  had 

a t  ma jo r i t y  b u t  it seems t h a t  he was n o t  l i a b l e  f o r  t hose  

which were no longer  i n  h i s  possess ion.  I n  another5' he 

was n o t  l i a b l e  f o r  t h e  d e p r e c i a t i o n  of t h e  goods which he 

r e tu rned .  I t  is even sometimes s a i d ,  and has been s a i d  

by t h e  Ontar io  Law Reform   om mission,^^ t h a t  a  minor can 

keep goods which are n e c e s s a r i e s  and r e f u s e  t o  pay f o r  

them and, wh i l e  w e  hope t h a t  t h a t  view would n o t  u l t i m a t e l y  

p r e v a i l ,  we f i n d  it d i s t u r b i n g  t h a t  t h e r e  i s  suppor t  f o r  it 

i n  t h e  p r e s e n t  law. 

(3 )  Defects  i n  t h e  Law Re la t ing  t o  Voidable Cont rac t s  

The u n c e r t a i n t y  of t h e  law r e l a t i n g  t o  vo idab le  c o n t r a c t s  

i s  undes i r ab l e .  So a r e  some of t h e  consequences of t h e  va r ious  

49- 
~ o u d e n  Mfg. Co. v. Milmine ( 1 9 0 8 ) ,  15 O.L .R .  53 

(Div. CE.). 

5 0 ~ o b l e ' s  Ltd.  v. B e l l e f l e u r  (1963) , 37 D.L.R. (2d) 
519 ( N . B . C . A . ) .  

5 1 ~ e p o r t  on t h e  Age of Major i ty ,  1 9 6 9 .  



52 
r u l e s .  I f ,  a s  i n  Coull  v .  Kolbuc and Fannon v. Dobranski 

53 
- 

t h e  minor can recover  money only i f  t h e r e  i s  a  t o t a l  f a i l u r e  

of cons ide ra t ion ,he  may be depr ived of t h e  p r o t e c t i o n  of 

t h e  l a w  because of some incons ide rab le  b e n e f i t  r ece ived .  

I f  i n  o r d e r  t o  recover  he  must make r e s t i t u t i o n  he is not  

l i k e l y  t o  be  a b l e  t o  do s o  i f  t h e  goods have dep rec i a t ed  

i n  va lue ;  and t h e  c o u r t  has  no power t o  o rde r  compensation 

o r  t o  make o t h e r  adjustments .  I f  he  has  a r i g h t  t o  avoid 

l i a b i l i t y  by r e t u r n i n g  t h e  goods t h e  r i g h t  i s  of l i t t l e  va lue  

i f  he  has  pa id  a  s u b s t a n t i a l  p a r t  of  t h e  p r i c e  and i s  pre-  

cluded from recover ing  it. On t h e  o t h e r  hand, i f  t h e  minor 

r e f u s e s  t o  r a t i f y  it i s  u n f a i r  t o  t h e  a d u l t  t o  say t h a t  

t h e  minor can keep t h e  goods and r e f u s e  t o  pay f o r  them, o r  

even t h a t  t h e  minor need n o t  compensate t h e  a d u l t  f o r  goods 

which t h e  minor has  s o l d  o r  consumed. 

Se t t l emen t s  of  d i spu ted  c la ims a r e  a  s p e c i a l  c l a s s  

of  c o n t r a c t s .  There are d e c i s i o n s  which sugges t  t h a t  such 

a  s e t t l e m e n t  can be  approved by t h e  c o u r t  and s o  made 

b ind ing .  54 Sec t ion  1 6  of t h e  I n f a n t s  Act g i v e s  s t a t u t o r y  

a u t h o r i t y  t o  such a  proceeding i n  A lbe r t a ,  b u t  on ly  i f  t h e  

c la im is f o r  pe r sona l  i n j u r y  t o  t h e  minor. I n  t h e  absence 

of r a t i f i c a t i o n  o r  approval  by t h e  c o u r t  s e t t l e m e n t s  a r e  n o t  

b ind ing .  

3 .  V O I D  CONTRACTS 

I n  Canada some minors '  c o n t r a c t s  a r e  void .  A minor ' s  

bond indemnifying h i s  purchaser  a g a i n s t  l o s s  on t h e  purchased 

3 L  Supra,  f . n .  38. 

5 3  
Supra,  f . n .  4 1 .  

5 4 ~ o u l i n  v. Nadon, [19501 2 D.L.R.  303 (Ont. c .A . )  ; 
R e  B i r c h a l l  (1880) ,  16 Ch. D. 4 1  ( C . A . ) .  



s h a r e s  has  been s o  he ld55  and t h e  p r i n c i p l e  has  been extended 

t o  o t h e r  c o n t r a c t s  involv ing  p e n a l t i e s .  56 I t  has  a l s o  been 

extended t o  o t h e r  c o n t r a c t s  considered p r e j u d i c i a l  t o  t h e  

minor such a s  l and  mortgages s ecu r ing  a  purchase p r i c e  which 

w a s  i n  excess  of market va lue ;57  an improvident s a l e  of  a  

minor ' s  i n t e r e s t  i n  land;58 an u n f a i r  c o n t r a c t  i n  which a  

minor undertook t o  b u i l d  a  house;59 and a  loan  agreement 

and wage assignment.  60 There i s  an i n c i d e n t a l  and perhaps 

n o t  t oo  s i g n i f i c a n t  sugges t ion  i n  t h e  McKay case61  t h a t  any 

c o n t r a c t  n o t  f o r  t h e  minor ' s  b e n e f i t  w i l l  be  vo id ,  b u t  it 

has  a l s o  been s a i d  t h a t  a  c o n t r a c t  w i l l  be  void  only  i f  

t h e r e  is a  pena l ty  o r  a  c l e a r  p re jud ice  t o  t h e  minor. 
62 

A vo id  c o n t r a c t  cannot be  r a t i f i e d .  
6 3  

The minor can 

recover  back money o r  p roper ty  from t h e  o t h e r  p a r t y  r e g a r d l e s s  

55E,,, v .  Bea t ty  (1903) .  4 O.L.R.  554 (Ont. C - A - )  - 
5 6 ~ h i l l i p s  v.  Grea te r  O t t a w a  Development Co. (1916) ,  

38 O.L .R .  315 ( A . D . ) .  

5 7 ~ c ~ a y  v. McKinley, [1933] O.W.N. 392 ( H . C . )  . 
58Re S ta ruch ,  [1955] 5  D.L.R.  807 (Ont. S.C.) . 

5 9 ~ l t o b e l l i  v. Wilson, [I9571 0.W.N. 207 ( C . A . ) .  

6 0 ~ p p e r  v. Lightening Fas t ene r s  Employees' C r e d i t  Union 
( 1 9 6 7 )  , 9 C . B . R .  211 (Ont. Co. C t . )  . 

6 1 
Supra,  f . n .  57. 

6 2 ~ o u 1 1  v .  ~ o l b u c ,  supra ,  f .n .  38; Hagerman v. S i d d a l l  
& Johnson, [I9241 2 D.L.R. 755 (Sask. K . B . ) ;  P h i l l i p s  v .  
Grea te r  Ottawa Development Co., sup ra ,  f . n .  56; Beam v. Bea t ty ,  
sup ra ,  f .n. 55. 

63Beam v. Bea t ty ,  sup ra ,  f - n .  55. 



of t h e  b e n e f i t  t o  t h e  minor and of h i s  a b i l i t y  t o  make 

r e s t i t ~ t i o n , ~ ~  though t h e r e  is  one sugges t ion  t o  t h e  

con t r a ry .  65  The t i t l e  of t h i r d  p a r t i e s  t o  goods apparen t ly  

pass ing  under a  void  c o n t r a c t  i s  s u b j e c t  t o  a t t a c k  by t h e  

minor u n l e s s  t h e r e  i s  an e s toppe l .  
6 6 

I t  i s  n o t  easy t o  p r e d i c t  when a  c o u r t  w i l l  hold  

t h a t  a  minor ' s  c o n t r a c t  is  vo id ,  and t h e  consequences of 

such a  ho ld ing  go f a r t h e r  than  i s  necessary t o  g i v e  proper  

p r o t e c t i o n  t o  t h e  minor. The law i s  u n c e r t a i n  and can l ead  

t o  u n f a i r n e s s .  

4 .  LIABILITY FOR A TORT CONNECTED WITH PERFORMANCE 
OF A CONTRACT 

A minor i s  usua l ly  l i a b l e  f o r  h i s  t o r t s  un l e s s  he  i s  

of t ende r  age and t h e  t o r t  involves  some s p e c i f i c  mental  

element such a s  mal ice  o r  neg l igence .  6 7  Sometimes an a d u l t  

who cannot  recover  from a  minor i n  c o n t r a c t  w i l l  s ue  i n  t o r t  

i n s t e a d .  The law d i s t i n g u i s h e s  two c a t e g o r i e s  of  ca ses .  I t  

w i l l  n o t  recognize  a  cause  of a c t i o n  i n  t o r t  which i s  i n  

subs tance  an a c t i o n  on t h e  c o n t r a c t  o r  i s  s o  d i r e c t l y  connected 

wi th  t h e  c o n t r a c t  t h a t  t h e  t o r t  a c t i o n  i s  an i n d i r e c t  means 

of en fo rc ing  t h e  c o n t r a c t .  I t  w i l l  however permit  an a c t i o n  

6 4 ~ e  S ta ruch ,  sup ra ,  f  .n. 58. 

6 5 ~ h i l l i p s  v. Grea te r  Ottawa Development Co., s u p r a ,  
f . n .  56. 

6 6 ~ c ~ r i d e  v. Appleton, supra ,  f . n .  37 

6 7 ~ o n t i n e n t a l  Guaranty Corpn. v. M e ,  [I9261 4 D.L.R. 
7 0 7  ( B . C . C . A . ) .  



i n  t o r t  i f  t h e  wrong i s  n o t  an a c t  of t h e  kind contemplated 

by t h e  c o n t r a c t ,  even though t h e  wrong i s  concerned wi th  t h e  

s u b j e c t  ma t t e r  of  t h e  c o n t r a c t  and could n o t  have been 

committed i f  t h e  c o n t r a c t  had n o t  e x i s t e d .  68  An a c t i o n  i n  

negl igence r e s u l t i n g  i n  damage t o  a  c a r  has been he ld  t o  

b e  an a c t i o n  t o  enforce  a  c o n t r a c t  i n  a  ca se  i n  which t h e  

minor bought t h e  c a r  under a  c o n d i t i o n a l  s a l e  c o n t r a c t  

which provided t h a t  t h e  c a r  was a t  h i s  r i s k  and t h a t  he  

would i n s u r e  a g a i n s t  phys i ca l  damage. 69 So has  a  s i m i l a r  

a c t i o n  where t h e  c o n t r a c t  r equ i r ed  t h e  minor t o  indemnify 

t h e  owner a g a i n s t  damage t o  t h e  p rope r ty .  70 On t h e  o t h e r  

hand, an a c t i o n  a g a i n s t  a minor succeeded where a ho r se  

which he  h i r e d  f o r  r i d i n g ,  b u t  exp res s ly  n o t  f o r  jumping, was 

i n j u r e d  through being jumped by a  f r i e n d  t o  whom he  l e n t  t h e  

horse .  71 And a  minor has  been he ld  l i a b l e  f o r  damage caused 

by another  minor t o  whom he had l e n t  t h e  c a r  which he  had 

h i r e d  from t h e  p l a i n t i f f s ,  even though t h e r e  was a  t e r m  of  

t h e  c o n t r a c t  r e q u i r i n g  t h e  h i r e r  t o  make good a l l  damages and 

though t h e  r e s u l t  t h e r e f o r e  came very c l o s e  t o  en fo rc ing  a  

t e r m  of  t h e  c o n t r a c t .  
72 

The d i s t i n c t i o n  between t h e  two c a t e g o r i e s  of ca ses  i s  

a r t i f i c i a l  and unce r t a in .  I t  is s t r a n g e  t h a t  a  b a i l o r  may 

68Dickson Bros. Garage v. Woo Wai J i n g  (1958) , 11 
D.L.R. (2d) 477 a t  478 ( B . C . C . A . ) .  

69 
Supra,  f . n .  50.  

I u 
Supra,  f . n .  68. 

7 1 ~ u r n a r d  v.  Haggis (1863) ,  143 E.R.  360. 

7 2 ~ i c t o r i a  u Drive Yourself  ~ u t o  Livery ~ t d .  v. WA 
(1930) ,  2 D.L.R.  811 ( B . C . C . A . ) .  



f a i l  i n  an a c t i o n  i n  t o r t  f o r  t h e  reason only t h a t  t h e  

b a i l e e  is i n  breach of a c o n t r a c t u a l  p rov i s ion  which was 

in tended t o  p r o t e c t  t h e  b a i l o r ,  and it i s  d i f f i c u l t  t o  f i n d  

a po l i cy  reason f o r  t h e  d i s t i n c t i o n .  

5. LIABILITY FOR FRAUDULENT MISREPRESENTATION 

A minor is  n o t  l i a b l e  i n  d e c e i t  f o r  a f r a u d u l e n t  

mi s rep re sen ta t ion  which induces a c o n t r a c t .  73  Otherwise 

t h e r e  would be an i n d i r e c t  enforcement of  t h e  c o n t r a c t .  For 

s i m i l a r  reasons  t h e  minor cannot be  estopped from p lead ing  

t h e  defence of in fancy .  7 4 

A c o n t r a c t  induced by a minor ' s  f r aud  has  been s e t  

a s i d e  a t  t h e  i n s t a n c e  o f  t h e  o t h e r  p a r t y .  75 The f r a u d u l e n t  

minor can be forced  t o  r e s t o r e  t h a t  which he acqui red  by h i s  

f r a u d ,  b u t  he  cannot  be made t o  r e s t o r e  t h a t  which he  no 

longer  has .  There i s  grave doubt t h a t  he  can be forced  t o  

t u r n  over  t h e  proceeds of any r e - s a l e  of  goods acqui red  by 

h i s  f r aud .  Stocks  v. ~ i l s o n ~ ~  s a i d  t h a t  he could ,  b u t  i n  

L e s l i e  v.  ~ h e i 1 1 ' ~  a minor who had ob ta ined  a loan  on t h e  

s t r e n g t h  of a f r a u d u l e n t  mi s rep re sen ta t ion  a s  t o  h i s  age was 

he ld  n o t  t o  be l i a b l e  t o  r e s t o r e  t h e  money a f t e r  he  had s p e n t  

7 3 ~ t o c k s  v. Wilson, [I9131 2 K . B .  235. 

7 4 ~ e w e l l  v .  Broad ( 1 9 0 9 ) ,  1 9  O.L.R.  1; a f f ' d  ( 1 9 1 0 ) ,  
20 O.L.R. 176 ( C . A . ) .  

7 5 ~ e m p r i e r e  v. Lange (1879) ,  12 Ch. D. 675. 

7 6 ~ u p r a ,  f . n .  73. 

7 7  ~ 1 9 1 4 1  3 K.B.  607 (C.A.)  . 



i t ,  and t h e  c o u r t  d i s t i n g u i s h e d  Stocks  v. ~ i l s o n ~ ~  and 

r e s t r i c t e d  it t o  very narrow circumstances .  The c o u r t  d i d  

l e a v e  open t h e  p o s s i b i l i t y  t h a t  t h e  a d u l t  p a r t y  might t r a c e  

t h e  proceeds of t h e  s a l e  i n t o  o t h e r  money o r  p roper ty  b u t  

t r a c i n g  seems un l ike ly  t o  h e l p  i n  Canada. The proceeds 

can be t r a c e d  under t h e  common law r u l e s  only  i f  p roper ty  i n  

t h e  goods has  n o t  passed and t h e r e f o r e  could n o t  be  t r a c e d  

i n  t h e  c a s e  of vo idab le  c o n t r a c t s .  The proceeds can be 

t r a c e d  under t h e  r u l e s  of  e q u i t y  only  i f  t h e r e  i s  a  f i d u c i a r y  

r e l a t i o n s h i p  which i s  n o t  l i k e l y  t o  a r i s e  i n  t h e  c a s e  of a  

minor purchasing goods. 

6 .  LIABILITY I N  QUASI-CONTRACT 

Does an a c t i o n  l i e  a g a i n s t  a  minor i n  quas i - con t r ac t  

f o r  money had and rece ived?  I n  England t h e  answer i s  no. 79 

However, t h e  Engl i sh  ca ses  appear t o  assume t h a t  quas i -  

c o n t r a c t u a l  l i a b i l i t y  depends upon an impl ied c o n t r a c t ,  

wh i l e  i n  Canada it depends i n s t e a d  upon an independent o b l i -  

g a t i o n  c r e a t e d  by law; 80 and t h e  I n f a n t s  Re l i e f  Act ,  1874, 

does n o t  apply he re .  The Engl i sh  ca ses  t h e r e f o r e  need n o t  

be  followed i n  Canada and one case81  sugges t s  t h a t  they may 

n o t  b e  followed. I n  t h a t  ca se  an a d u l t  was a b l e  t o  recover  

from a  minor a  d e p o s i t  of $50.00 pa id  by t h e  a d u l t  towards 

79 Supra,  f  .n .  77  ; cowern v .  Nie ld ,  [1912] 2 K.B.  
4 1 9 .  

80~eg lman  v. Guaranty T r u s t  Co., 119541 S.C.R. 725. 

81~olyneux v.  T r a i l l ,  sup ra ,  f  .n. 3 4 .  



t h e  purchase p r i c e  of c a t t l e  which t h e  minor r e fused  t o  

d e l i v e r .  The law i s  n o t  c l e a r .  

7.  MINORS AND AGENCY 

I t  has  been he ld  t n a t  " t h e  appointment of an agent  

is void o r  vo idab le  j u s t  l i k e  any o t h e r  a c t ,  under taking o r  

c o n t r a c t  of t h e  i n f a n t "  s o  t h a t  minor p l a i n t i f f s  were a b l e  

t o  recover  damages from a  d e f a u l t i n g  vendor of land upon a  

c o n t r a c t  e n t e r e d  i n t o  by them through an a d u l t  agen t .  82 I t  

seems t h a t  t h e  agency c o n t r a c t  w i l l  be b ind ing ,  vo idab le  o r  

vo id ,  aepending upon t h e  na tu re  of t h e  primary c o n t r a c t  wi th  

t h e  t h i r d  p a r t y .  So f a r  a s  t h e  t h i r d  p a r t y  i s  concerned, 

t h e  a c t s  of t h e  agen t  w i l l  have t h e  same e f f e c t  a s  i f  they 

were t h e  a c t s  of t h e  minor, and t h e  t h i r d  p a r t y  w i l l  have h i s  

usua l  a c t i o n  a g a i n s t  t h e  agent  f o r  breach of warranty of 

a u t h o r i t y .  

A minor can a c t  a s  an agen t ,  and h i s  minor i ty  w i l l  

n o t  a f f e c t  t h e  r i g h t s  and o b l i g a t i o n s  of h i s  p r i n c i p a l .  I t  

w i l l  n o t  a f f e c t  t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t ,  except  i n  

two ways. One i s  t h a t  he may n o t  be a b l e  t o  sue  t h e  minor 

f o r  breach of warranty  of a u t h o r i t y .  The second i s  t h a t  i f  

t h e  minor is a c t i n g  f o r  an undisc losed  p r i n c i p a l ,  t h e  o t h e r  

p a r t y ' s  e l e c t i o n  t o  t r e a t  e i t h e r  t h e  agent  o r  t h e  undisclosed 

p r i n c i p a l  a s  t h e  c o n t r a c t i n g  p a r t y  w i l l  be  pure ly  nominal 

because t h e  minor agent  w i l l  be a b l e  t o  set up h i s  minor i ty  

a s  a  defence t o  an a c t i o n  brought a g a i n s t  him. 

It  seems t h a t  an i n f a n t ' s  power of a t t o r n e y  i s  void.  83 

82 
Johansson v. Gudmundson ( 1 9 0 9 ) ,  11 W.L.R. 176. 

8 3 ~ o u c h  d. ~ b b o t t  & Ballet v. Parsons ( 1 7 6 5 )  , 9 7  E . R .  
1103 (K.B.) , sup ra ,  f  .n.  82. 



We see no reason why a power of attorney should be treated 

differently from other methods of appointment of agents. 

8. GUAFLlNTEES AND OTHER THIRD PARTY OBLIGATIONS 

The other party to the contract may insist upon 

obtaining the benefit of the obligation of an adult as a 

protection against the minor's lack of capacity. In the 

case of a contract which is void, a guarantee is probably 

unenforceable . 84 If the minor's obligation is only voidable 

it is not clear whether a guarantee is enforceable if the 

minor repudiates the contract or does not ratify it; in cases 

not involving infants, guarantees have been enforced although 

the principal obligations were unenforceable. 85 1t is clear 

that if the third party undertakes a primary obligation, 

whether an indemnity or otherwise, he will be bound. 86 The 

distinction is artificial and the enforceability of the 

obligation should not depend upon the form in which it is 

put. 

111. REFORMS ELSEWHERE 

New Zealand and New South Wales have recently enacted 

statutes relating to minors' contracts. In England the 

84~outts & Co. v. Browne-Lecky, [I9471 1 K.B. 104. 

85~. L. Hagan Transportation Ltd. v. Canadian Acceptance 
Corporation Ltd., [I9741 S.C.R. 491; Edmonton Airport Hotel 
Co. Ltd. et a1 v. Credit Foncier Franco-Canadien, [1965] S.C.R. 
441. 

86~earson v. Calder (1916), 35 O.L.R. 524 (Ont. A.D.); 
Feldman v. Horn and Rae (1960), 33 W.W.R. 568 (Alta. D.C.). 



Latey Committee made proposa ls  f o r  change i n  t h e  law though 

no l e g i s l a t i o n  has  been enacted.  We w i l l  now d i s c u s s  t h e  

t h r e e  proposa ls .  

1. ENGLAND 

I n  1967 t h e  Lord Chance l lo r ' s  Committee on t h e  Age 

of Major i ty  ( t h e  Latey Committee) prepared a  r e p o r t 8 7  which 

made proposa ls  f o r  t h e  r educ t ion  of t h e  age of ma jo r i t y  and 

f o r  t h e  reform of t h e  law of minors '  c o n t r a c t s .  The Committee 

enunciated two p r i n c i p l e s :  

( a )  no th ing  should be  done t o  make it more 

d i f f i c u l t  f o r  an i n f a n t  t o  withdraw from 

an unwise t r a n s a c t i o n ;  

(b )  t h e  i n f a n t  must n o t  be allowed t o  p r o f i t  

m a t e r i a l l y  from h i s  i n c a p a c i t y .  

To g i v e  e f f e c t  t o  t h e  two p r i n c i p l e s  t h e  Committee 

proposed t h a t  c o n t r a c t s  en t e red  i n t o  by a  minor should n o t  

be  en fo rceab le  a g a i n s t  him88 b u t  t h a t  a  minor who f a i l s  t o  

perform h i s  p a r t  of a  c o n t r a c t  should account t o  t h e  o t h e r  

p a r t y  f o r  b e n e f i t s  rece ived  under t h e  c o n t r a c t ,  s u b j e c t  t o  a  

d i s c r e t i o n a r y  power i n  t h e  c o u r t  t o  g r a n t  him r e l i e f  t o  such 

an e x t e n t  a s  i t  t h i n k s  f i t . 8 9  I f  on t h e  o t h e r  hand t h e  minor 

has  p a r t e d  wi th  money o r  p roper ty  under a  c o n t r a c t  which is  

unenforceable  a g a i n s t  him, he  should be e n t i t l e d  t o  i t s  



r e t u r n ,  s u b j e c t  t o  h i s  o b l i g a t i o n  t n  account t o  t h e  o t h e r  

p a r t y  f o r  any b e n e f i t  r ece ived  by him under t h e  c o n t r a c t  

b e f o r e  he  r e s i l e s  from it. Without reach ing  a  f i rm  

conc lus ion  t h e  Committee d i d  n o t  t h ink  t h a t  i t s  proposa ls  

should apply t o  a  f u l l y  executed c o n t r a c t .  91 1ts proposa ls  

have been c r i t i c i z e d  a s  l ead ing  t o  t h e  e ros ion  of t h e  p r e s e n t  

p r o t e c t i o n  enjoyed by minors. 
92 

The Latey Committee thought  t h a t  t h e  minor should be 

bound by a  r a t i f i c a t i o n  of a  c o n t r a c t  a f t e r  ma jo r i t y .  93  They 

proposed t h a t  t h e  minor should be  l i a b l e  i n  d e c e i t  f o r  a  

f r aud  n o t  connected wi th  h i s  age. 9 4  They proposed t h a t  he  

should remain exempt from l i a b i l i t y  f o r  f r a u d u l e n t  misrepre-  

s e n t a t i o n  a s  t o  h i s  age,  t h e i r p o p o s e d  r e s t i t u t i o n a r y  provi-  

s i o n s  be ing  i n  t h e i r  opinion s u f f i c i e n t  t o  p r o t e c t  t h e  a d u l t  

even if t h e  minor i s  q u i l t y  of  such f r a u d u l e n t  mi s rep re sen ta t ion .  9 5 

They recommended t h a t  an a d u l t  should be  bound by a  c o n t r a c t  

t o  accep t  l i a b i l i t y  i n  t h e  event  of  t h e  f a i l u r e  of a  minor t o  

c a r r y  o u t  what he  has  undertaken t o  do,  even though t h e  

minor ' s  under taking i s  unenforceable  a g a i n s t  t h e  minor, b u t  

on ly  i f  an a p p r o p r i a t e  warning t o  t h e  s u r e t y  appears  on t h e  

document s igned  by him. 9 6 

9 2 ~ e p o r t  on t h e  Age of Major i ty  and Related Ma t t e r s ,  
Ontar io  Law Reform Commission, 1969, 50-51. 

9 6 
Pa ra .  366. 



2 .  NEW ZEALAND 

9 7  The N e w  Zealand Minors' Cont rac t s  Act recognizes  

two c l a s s e s  o f  minors.  A c o n t r a c t  en t e red  i n t c  by a  minor 

who has  reached t h e  age of e igh teen  yea r s  is en fo rceab le  

a g a i n s t  him, s u b j e c t  t o  t h e  power of t h e  c o u r t  t o  r e l i e v e  

a g a i n s t  it. The c l a s s  of  minors w i th  whom we a r e  concerned 

is those  who have n o t  reached e igh teen  y e a r s ,  t h e  age of 

ma jo r i t y .  For them t h e  gene ra l  p r i n c i p l e  is  t h a t  t h e  c o n t r a c t  

s h a l l  be  "unenforceable  a g a i n s t  a  minor b u t  o therwise  s h a l l  

have f u l l  e f f e c t  a s  i f  t h e  minor were of f u l l  age".  99 

However, t h e  c o u r t  may enforce  t h e  c o n t r a c t  o r  d e c l a r e  i t  

b ind ing  on t h e  minor i f  it cons ide r s  it " f a i r  and reasonable" .  100 

The c o u r t  is  t o  cons ide r  t h e  c i rcumstances  surrounding t h e  

making of t h e  c o n t r a c t ,  t h e  s u b j e c t  ma t t e r  and n a t u r e  of t h e  

c o n t r a c t ,  t h e  n a t u r e  and va lue  of any proper ty  involved,  t h e  

age and means of t h e  minor and a l l  o t h e r  r e l a t e d  c i rcumstances .  101 

I t  can o rde r  any r e s t i t u t i o n  and compensation which it deems 

j u s t .  I ts d i s c r e t i o n  extends  t o  c la ims  a g a i n s t  minors by 

s u r e t i e s  .lo2 The guaran tee  o r  indemnity i t s e l f  i s  enforceab le  

by t h e  c r e d i t o r  a g a i n s t  t h e  s u r e t y .  103 

9 7 ~ t a t u t e s  of  New Zealand, 1969, No. 4 1 .  

'Elsection 5 .  

"Section 6 (1) . 

l o o s e c t i o n  6 (2 )  . 
lo lSec t ion  6 (3 )  . 

l o 2 ~ e c t i o n  7 .  

l o 3 ~ e c t i o n  10. 



A minor may enter into a binding contract with the 

approval of the Magistrate's Court. lo4 The procedure, 

which was available even before the 1969 Act, appears to 

be frequently used. 

The approach of the New Zealand statute is somewhat 

similar to that of the Latey Committee, though the power 

of the court to enforce the contract against the minor is 

a significant difference. 

3. NEW SOUTH WALES 

The New South Wales statute is the Minors (Property 

and Contracts) Act. lo5 1t applies to "civil acts", a term 

which includes things other than contracts, but we will 

refer only to contracts. If a contract is for a minor's 

benefit it is "presumptively binding on him", 106 . lee., 
binding on him as if he were not under the disability of 

infancy , lo7 unless he lacks, by reason of his youth, the 
understanding necessary for his participation in the contract. 108 

Otherwise the contract is not binding upon him unless he 

affirms it after majority log or does not repudiate it before 

lo5Statutes of New South Wales, 1970, No. 60. 



he attains the age of nineteen years. 
110 

However, the court 

may approve a contract which upon such approval becomes 

binding upon the minor, or it may grant to the minor 

capacity to enter into a particular contract or description 

of contracts or into all contracts. '12 The court's powers 

to approve contracts and to grant capacity are to be exer- 

cised only for the benefit of the minor. 

The statute deals separately with property. A disposition 

is "presumptively binding" unless the consideration is mani- 

f estly inadequate. 'I3 Even if the disposition is made under 

an unenforceable contract the court cannot re-open it without 

the consent of the other party. A disposition to a minor 

is also presumptively binding unless the consideration is 

manifestly e~cessive.''~ In ordinary circumstances the contract 

is not made binding merely because the disposition is binding. 

If a minor refuses to pay under a contract the other 

party may ask the court to affirm or repudiate the contract, 116 

and if the court repudiates the contract it may then make 

'''section 30 (2) . 



t h e  necessary  adjustments  between t h e  parties.117 There i s  

a l s o  p rov i s ion  t h a t  i f  an independent s o l i c i t o r  o r  t h e  

P u b l i c  Trus tee  c e r t i f i e s  t h a t  t h e  minor makes a  d i s p o s i t i o n  

f r e e l y  and unders tands  i t s  n a t u r e  and t h a t  t h e  cons ide ra t ion  

is n o t  man i f e s t l y  inadequa te ,  t h e  d i s p o s i t i o n  w i l l  be  

binding.  
118 

The Act provides  t h a t  an i n f a n t  may appo in t  an agent  

by power of a t t o r n e y  o r  o therwise  and t h a t  an a c t  done by 

t h e  agen t  i s  a s  v a l i d  a s  t h e  a c t  of t h e  minor h imse l f .  
1 1 9  

A guaran tor  of  an o b l i g a t i o n  of a  minor i s  bound by t h e  

guaran tee  t o  t h e  e x t e n t  t o  which he would be  bound i f  t h e  

minor were n o t  a  minor. 1 2 0  The i n f a n t  i s  made l i a b l e  i n  

t o r t  whether o r  n o t  h i s  t o r t  i s  connected with  a  c o n t r a c t  

and whether o r  n o t  t h e  cause  of a c t i o n  i n  t o r t  i s  i n  

subs tance  a  cause  of a c t i o n  i n  c o n t r a c t .  121  

The l e g i s l a t i o n  imposes l i a b i l i t y  upon t h e  minor 

i n  ca ses  i n  which t h e  common law d i d  n o t  do s o  and i t s  

po l i cy  i s  t h e r e f o r e  open t o  argument by those  who t h i n k  

t h a t  h i s  l i a b i l i t y  should n o t  be increased .  I t  may a l s o  

be  open t o  c r i t i c i s m  on t h e  grounds t h a t  it w i l l  be  d i f f i c u l t  

f o r  an a d u l t  p a r t y  t o  determine whether o r  n o t  a  c o n t r a c t  is 

f o r  t h e  b e n e f i t  of  t h e  minor s o  a s  t o  be  binding,  a  problem 



comparable t o  t h a t  of  determining whether o r  n o t  goods a r e  

n e c e s s a r i e s .  The c o u r t  w i l l  f a c e  t h e  same problem. 

I V .  PROPOSALS FOR CHANGE 

1. UNENFORCEABLE CONTRACTS 

A s  we have s a i d ,  w e  t h ink  t h a t  t h e  p r e s e n t  law 

r e l a t i n g  t o  t h e  c o n t r a c t s  of  minors i s  u n s a t i s f a c t o r y  and 

i n  need of change. I t  i s  o f t e n  unce r t a in .  I t  i s  some- 

t i m e s  ha rsh .  The c o u r t  does n o t  have power t o  r e l i e v e  

a g a i n s t  i ts  harshness .  

I f  t h e  law is  t o  be reformed, t h e  f i r s t  ques t ion  is 

whether it should g i v e  some p r o t e c t i o n  t o  young persons 

a g a i n s t  l i a b i l i t y  on t h e i r  c o n t r a c t s .  I t  is obvious t h a t  

it must p r o t e c t  c h i l d r e n  of t ender  y e a r s ,  b u t  a  more d i f f i c u l t  

ques t ion  i s  when i t s  p r o t e c t i o n  should end. Our answer 

is t h a t  t h e  law should p r o t e c t  minors a g a i n s t  t h e  consequences 

of t h e i r  immaturi ty and inexper ience  b u t  t h a t  it should n o t  

p r o t e c t  c o n t r a c t i n g  p a r t i e s  who have a t t a i n e d  t h e  age of 

ma jo r i t y .  W e  recognize  t h a t  a  t e s t  based upon age i s  

a r b i t r a r y  b u t  we th ink  t h a t  it w i l l  s e r v e  t h e  purpose and 

w e  do n o t  t h i n k  t h a t  any o t h e r  kind of t e s t  i s  p r a c t i c a b l e .  

The L e g i s l a t u r e  by t h e  Age of Major i ty  Act 122 decided t h a t  

t h e  age of e igh teen  i s  t h e  age a t  which young persons  should 

a c q u i r e  a l l  t h e  r i g h t s  and under take a l l  t h e  r e s p o n s i b i l i t i e s  

of  adulthood and we do n o t  s ee  any reason t o  recommend a  

change i n  t h a t  dec i s ion .  



RECOMMENDATION # 1 

THAT THE LAW G I V E  SOME PROTECTION TO MINORS 
FROM L I A B I L I T Y  ON T H E I R  CONTRACTS.  

The most d i f f i c u l t  ques t ion  of a l l  i s  what p r o t e c t i o n  

t h e  law should g ive .  We s t a r t  by say ing  t h a t  c o n t r a c t s  

en t e red  i n t o  by minors should be  dec l a red  unenforceable  

a g a i n s t  them except  t o  t h e  e x t e n t  t h a t  t h e  law expres s ly  

makes them enforceab le .  Cont rac t s  should however remain 

en fo rceab le  a g a i n s t  a d u l t  p a r t i e s  t o  them. 

I n  many cases  it would be  unconscionable f o r  t h e  

minor t o  r e f u s e  t o  perform t h e  c o n t r a c t  whi le  r e t a i n i n g  

b e n e f i t s  rece ived  under it. I n  many o t h e r s  it would be 

wrong n o t  t o  a l low him t o  recover  money o r  p roper ty  he  has  

p a r t e d  w i t h  under t h e  c o n t r a c t .  The c o u r t  should t h e r e f o r e  

have a  broad d i s c r e t i o n a r y  power t o  do j u s t i c e  by r e q u i r i n g  

e i t h e r  p a r t y  t o  r e t u r n  money o r  p roper ty  o r  t o  make com- 

pensa t ion  f o r  b e n e f i t s  rece ived .  Our recommendation inc ludes  

c o n t r a c t s  between minors a s  w e l l  a s  c o n t r a c t s  between a d u l t s  

and minors. 

RECOMMENDATION # 2 

EXCEPT A S  PROVIDED I N  THE PROPOSED ACT A CONTRACT 
MADE BY A MINOR 

( 1 )  SHALL NOT BE ENFORCEABLE AGAINST  THE MINOR; 

( 2 )  SHALL BE ENFORCEABLE AGAINST OTHER P A R T I E S  
A S  I F  THE MINOR HAD ATTAINED THE AGE OF 
M A J O R I T Y .  



RECOMMENDATION # 3 

( I )  I F  A CONTRACT I S  UNENFORCEABLE AGAINST  A 
MINOR BECAUSE OF H I S  MINORITY AN ACTION 
FOR R E L I E F  UNDER T H I S  RECOMMENDATION MAY 
BE BROUGHT 

( i )  BY THE MINOR; AND 

I d I )  AFTER THE MINOR HAS REPUDIATED THE 
CONTRACT, BY AN ADULT PARTY.  

( 2 )  I N  ANY SUCH ACTION THE COURT MAY: 

( i )  GRANT TO ANY PARTY SUCH R E L I E F  BY 
WAY OF COMPENSATION OR R E S T I T U T I O N  
OF PROPERTY OR BOTH A S  I S  J U S T ;  AND 

f i i )  UPON DOING SO MAY DISCHARGE THE 
P A R T I E S  FROM FURTHER OBLIGATION 
UNDER THE CONTRACT. 

2 .  ENFORCEABILITY OF CERTAIN CONTRACTS 

A t  t h i s  p o i n t  w e  s e e  two a l t e r n a t i v e  proposa ls .  The 

f i r s t  would c r e a t e  a  s p e c i a l  ca tegory  of c o n t r a c t s  enforce-  

a b l e  a g a i n s t  minors;  t h e  second would no t .  A ma jo r i t y  of  

our  Board p r e f e r  t h e  f i r s t  p roposa l  and a  minor i ty  p r e f e r  

t h e  second. W e  a l l  agree  t h a t  e i t h e r  proposal  i s  p r e f e r a b l e  

t o  t h e  e x i s t i n g  law. Our divergence of view i s  merely a s  

t o  which of t h e  two proposa ls  would be  b e t t e r .  

The ma jo r i t y  b e l i e v e  t h a t  t h e  law should i n t e r f e r e  

w i th  c o n t r a c t s  only  t o  t h e  e x t e n t  necessary t o  g ive  reasonable  

p r o t e c t i o n  t o  minors a g a i n s t  unwise c o n t r a c t s ;  t h a t  t h e  law 

should recognize  t h a t  it is e s s e n t i a l  f o r  minors t o  be  a b l e  

t o  a c q u i r e  t h i n g s  and s e r v i c e s  by c o n t r a c t ;  t h a t  it should 

recognize  t h e  i n t e r e s t  o f  a d u l t s  i n  being a b l e  t o  d e a l  w i t h  

minors;  t h a t  it should n o t  a l low a  minor t o  t a k e  unconscionable 



advantage of the protection given to him by law; and that 

it should be as simple and intelligible as possible. To 

tne majority these considerations suggest that an adult 

who deals fairly with a minor should be able to enforce 

the contract and that if he cannot enforce it he should be 

protected against loss. If the adult does not deal fairly 

with the minor Recommendation # 2  would apply. 

In the view of the majority an adult party should 

be able to enforce against a minor a contract which is 

fair and reasonable in itself and in the circumstances of 

the minor. In making the contract, the adult should be able 

to proceed on the facts known to him unless there is something 

in the circumstances which should put him on his guard. He 

should bear the burden of shswing two things. One is that 

he thought that the contract was fair. The other is that he 

had reasonable grounds for that opinion. The proposal 

resembles the Mew South Wales plan except that an adult who 

had acted reasonably would not be affected by circumstances 

unless he knew or should have known of them. 

In any particular case the first questions which would 

have to be considered under the majority proposal are whether 

or not the minor got fair value for what he gave and whether 

or not the transaction was free from overreaching. If the 

answers are affirmative, the contract will be fair and 

reasonable in itself. The next questions are whether or 

not the contract was fair and reasonable in the circumstances 

of the particular minor as known to the adult and whether 

or not it was reasonable for the adult to proceed without 

further investigation into the facts. If the answers 

to those questions are also affirmative the adult would have 

satisfied the burden of proof and he would be entitled to 

enforce the contract against the minor. 



The ma jo r i t y  proposal  would, however, a l low t h e  

minor t o  escape from a  c o n t r a c t  which i s  appa ren t ly  f a i r  

and reasonable  b u t  is  i n  f a c t  improvident f o r  him. They 

would make it a  cond i t i on  of escape t h a t  he  r e s t o r e  t h e  

a d u l t  p a r t y  t o  a s  good a  p o s i t i o n  a s  i f  t h e  c o n t r a c t  had 

n o t  been made. The a d u l t  p a r t y  would t h e r e f o r e  l o s e  no th ing  

b u t  a  chance f o r  p r o f i t ,  and t h e  minor would n o t  be  per-  

m i t t e d  t o  o b t a i n  unconscionable b e n e f i t  from h i s  minor i ty .  

There may n o t  be  many cases  i n  which it would be  i n  t h e  

minor ' s  i n t e r e s t  t o  t a k e  advantage o f  such a  p rov i s ion  

b u t  it may be u s e f u l  i n  some ci rcumstances ,  p a r t i c u l a r l y  

i f  t h e  c o n t r a c t  i s  s t i l l  executory.  

The ma jo r i t y  t h i n k  t h a t  t h e i r  p roposa l  i s  f a i r  t o  

t h e  a d u l t .  I t  is t r u e  t h a t  he  must make a  d e c i s i o n  a s  t o  

whether t h e  c o n t r a c t  i s  f a i r  and t h a t  he  must cons ide r  t h e  

p o s s i b i l i t y  t h a t  a  c o u r t  may d i s a g r e e  wi th  him, b u t  i n  most 

ca ses  t h e  d i f f i c u l t y  w i l l  be  more apparen t  than r e a l .  A 

c o n t r a c t  f o r  food, c l o t h i n g  o r  s h e l t e r  a t  t h e  going p r i c e  

would u s u a l l y  appear t o  be  f a i r  and reasonable  i n  t h e  i n t e r e s t  

of  t h e  minor and t h e  c i rcumstances  would n o t  u sua l ly  sugges t  

t h e  need f o r  i nqu i ry .  However, i f  t h e  c o n t r a c t  is  f o r  an 

expensive f u r  c o a t  o r  automobile,  t h e  a d u l t  p a r t y  would 

have a  heavy burden of i nqu i ry .  Even i f  t h e  a d u l t  p a r t y  

i s  mistaken a s  t o  t h e  f a i r n e s s  o f  t h e  c o n t r a c t  he  can expec t  

t h e  c o u r t  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  powers t o  do j u s t i c e  

between himself  and t h e  minor. Nor w i l l  he s u f f e r  i f  t h e  

minor is allowed t o  escape from a  c o n t r a c t  which i s  apparen t ly  

f a i r  and reasonable  b u t  a c t u a l l y  improvident i f  t h e  minor 

must r e s t o r e  him t o  h i s  o r i g i n a l  p o s i t i o n  o r  t o  an equ iva l en t  

p o s i t i o n .  

The ma jo r i t y  a l s o  b e l i e v e  t h a t  t h e  proposa l  i s  f a i r  

t o  minors. I t  is ,  i n  t h e i r  view, i n  t h e  i n t e r e s t s  of  minors 



t h a t  they  be allowed t o  make f a i r  and reasonable  c o n t r a c t s .  

I f  t h e  c o n t r a c t  is f a i r  and reasonable  a minor should n o t  

be  heard t o  complain about c a r r y i n g  it o u t .  While t h e r e  

may be some c a s e s  i n  which a minor is bound by a c o n t r a c t  which, 

because of c i rcumstances  unknown t o  t h e  a d u l t  p a r t y ,  i s  n o t  

f a i r  and reasonable  i n  t h e  i n t e r e s t  of t h e  minor, such cases  

should be  r a r e .  The i r  importance ( p a r t i c u l a r l y  s i n c e  t h e  

minor w i l l  n o t  be  bound un le s s  t h e  c o n t r a c t  i s  f a i r  and 

reasonable  i n  i t s e l f )  i s  outweighed by t h e  importance t o  

minors of enabl ing  a d u l t  p a r t i e s  t o  d e a l  wi th  them i n  t h e  

much more common cases  i n  which t h e  appearance of f a i r n e s s  

corresponds w i t h  t h e  f a c t s .  

The m a j o r i t y ' s  recommendation i s  t h e r e f o r e  a s  fo l lows:  

RECOMMENDATION # 4 

( 1 )  ( i l  AN ADULT PARTY MAY ENFORCE A CONTRACT 
AGAINST A MINOR I F  HE S A T I S F I E S  THE 
COURT; 

( a )  THAT AT THE TIME THE CONTRACT WAS 
MADE THE ADULT PARTY BELIEVED I T  
TO BE F A I R  AND REASONABLE I N  I T S E L F  
AND I N  THE CIRCUMSTANCES OF THE 
MINOR; AND 

( b )  THAT H I S  B E L I E F  WAS REASONABLE. 

( i i )  I N  DETERMINING WHETHER OR NOT THE ADULT 
P A R T Y ' S  B E L I E F  WAS REASONABLE THE COURT 
SHALL HAVE REGARD ONLY TO THE CIRCUM- 
STANCES WHICH WERE OR SHOULD HAVE BEEN 
K N O W N  TO THE ADULT PARTY.  

( 2 )  NOTWITHSTANDING SUBSECTION ( 1 )  A COURT MAY 
REFUSE TO ENFORCE A CONTRACT AGAINST A MINOR 
I F  THE MINOR S A T I S F I E S  THE COURT: 



fi) THAT THE CONTRACT WAS IMPROVIDENT 
I N  THE I N T E R E S T  OF THE MINOR; AND 

fii) THAT THE MINOR BY R E S T I T U T I O N  OR 
COMPENSATION OR A COMBINATION OF 
BOTH HAS PUT OR W I L L  PUT THE ADULT 
PARTY I N  A S  GOOD A P O S I T I O N  AS I F  
THE CONTRACT HAD NOT BEEN MADE. 

The minority of our Board would prefer not to include 

~ecommendation #4. Their position is similar to that of 

the Latey Committee and they accept its reasoning. No 

difficulty should be placed in the way of a minor who wants 

to withdraw from an unwise contract; but if he wishes to 

withdraw he should compensate the adult for any benefit 

received. The minority further believe that the law will 

be certain and intelligble if it provides that no contract 

is enforceable against a minor. They further believe that 

the reduction of the age of majority to eighteen years 

greatly reduces the force of any argument for a class of 

enforceable contracts. They believe that Recommendation # 2  

and Recommendation # 3  would make a satisfactory and complete 

statement of the law. They believe that Recommendation #4(1) 

would increase uncertainty and complexity without commensurate 

advantage and that Recommendation #4(2) would add to the 

complication of the law while giving little relief to the 

minor. 

3. MARRIED MINORS 

The New Zealand statute gives married minors almost 

complete capacity to contract. It may be thought that 

married minors have greater need to enter into contracts, 

or it may be thought that marital status confers greater 

business sense. However, we do not think that marriage lessens 



t h e  need f o r  t h e  p r o t e c t i o n  of t h e  law, and we make no 

recommendation t h a t  i t  do so .  

4 .  EXECUTED CONTRACTS 

Another ques t ion  i s  whether our  proposed reforms 

should apply t o  executed a s  w e l l  a s  t o  executory c o n t r a c t s .  

We t h i n k  t h a t  it should apply t o  both.  The f a c t  t h a t  t h e  

a d u l t  ha s  pocketed t h e  minor ' s  money o r  o therwise  rece ived  

t h e  b e n e f i t  of  performance by t h e  minor should n o t  dep r ive  

t h e  minor of t h e  p r o t e c t i o n  of t h e  law. 

RECOMMENDATION # 5  

THE PROPOSED ACT SHOULD APPLY TO EXECUTED 
A S  WELL A S  TO EXECUTORY CONTRACTS.  

5. AFFIRMATION AND REPUDIATION 

The nex t  ques t ion  is whether a  c o n t r a c t  which i s  unen- 

f o r c e a b l e  a t  t h e  t ime it i s  made should be  capable  of a f f i rma-  

t i o n  l a t e r .  W e  t h i n k  t h a t  t h e  minor should be  a b l e  t o  a f f i r m  

t h e  c o n t r a c t  a f t e r  he  a t t a i n s  t h e  age of ma jo r i t y .  We 

th ink  a l s o  t h a t  t h e  danger t h a t  t h e  minor may r e p u d i a t e  t h e  

c o n t r a c t  should n o t  t h r e a t e n  t h e  a d u l t  p a r t y  i n d e f i n i t e l y .  

I t  i s  s u f f i c i e n t  t h a t  t h e  law g i v e  him a  reasonable  t ime 

a f t e r  ma jo r i t y  t o  r e p u d i a t e  t h e  c o n t r a c t ,  and i f  he does n o t  

do s o  t h e  c o n t r a c t  should become binding upon him. We 

th ink  t h a t  a  reasonable  t ime i s  one yea r .  Sub jec t  t o  a  

d i s s e n t  by two of our  members we a l s o  t h i n k  t h a t  an a d u l t  

p a r t y  who wishes t o  a s c e r t a i n  h i s  p o s i t i o n  should be a b l e  t o  

g i v e  a  w r i t t e n  n o t i c e  t o  t h e  minor a f t e r  ma jo r i t y  r e q u i r i n g  

him t o  a f f i r m  o r  r e p u d i a t e  t h e  c o n t r a c t  w i th in  30 days of 

t h e  r e c e i p t  of t h e  n o t i c e .  I f  t h e  minor does n o t  r e p u d i a t e ,  



t h e  c o n t r a c t  should become en fo rceab le  a g a i n s t  him. If he 

does r e p u d i a t e ,  then  t h e  a d u l t  p a r t y  would be  e n t i t l e d  t o  

ask  t h e  c o u r t  f o r  whatever r e l i e f  he i s  e n t i t l e d  t o  under 

Recommendation # 3 .  

RECOMMENDATION #6 

A  CONTRACT MAY BE AFFIRMED BY A  MINOR WHO 
HAS A T T A I N E D  THE AGE OF M A J O R I T Y  AND A F T E R  
SUCH A F F I R M A T I O N  MAY BE ENFORCED A G A I N S T  H I M .  

RECOMMENDATION # 7 

( 1 )  AN ADULT P A R T Y  MAY BY N O T I C E  I N  W R I T I N G  
R E Q U I R E  A  MINOR WHO HAS A T T A I N E D  THE AGE 
OF M A J O R I T Y  TO AFFIRM OR R E P U D I A T E  A  
CONTRACT W I T H I #  3 0  DAYS FROM R E C E I P T  OF 
THE N O T I C E .  

( 2 )  U N L E S S  SUCH A  MINOR R E P U D I A T E S  A  CONTRACT:  

( i l  W I T H I N  3 0  DAYS FROM THE R E C E I P T  
BY H I M  OF A  N O T I C E  UNDER S U B S E C T I O N  

( i i )  BEFORE OR W I T H I N  ONE Y E A R  A F T E R  THE 
DATE UPON WHICH HE A T T A I N S  THE AGE 
OF M A J O R I T Y ,  

WHICHEVER P E R I O D  F I R S T  E X P I R E S ,  THE CONTRACT 
MAY BE ENFORCED A G A I N S T  H I M .  

RECOMMENDATION # 8 

FOR THE PURPOSES OF T H I S  A C T ,  R E P U D I A T I O N  OF A 
CONTRACT I S  EFFECTED B Y :  

( 1 )  A  R E F U S A L  TO PERFORM THE SAME OR A  M A T E R I A L  
TERM THEREOF;  OR 

( 2 1  T H E  MAKING OF A  CLAIM FOR R E L I E F  UNDER 
RECOMMENDATION # 3  OR RECOMMENDATION # 4 ( 2 ) ;  OR 



( 3 )  THE G I V I N G  OR THE MAKING OF REASONABLE 
EFFORTS TO G I V E  ORAL OR WRITTEN NOTICE OF 
REPUDIATION TO THE ADULT P A R T Y .  

6. MISTAKE AS TO MINOR'S AGE 

In many cases the adult does not know that the other 

party is a minor. We think that the burden should be upon 

the adult to inquire and investigate rather than upon the 

minor to inform. Although it is the minor who knows the 

facts, his failure to inform is likely to arise from the 

very inexperience and immaturity against which the law should 

protect him; and standard representations of age inserted in 

standard forms of contracts would otherwise easily circumvent 

the law. Further, the adult party will have the protection 

of the court even if the contract is unenforceable, while if 

an improvident contract is treated as enforceable the results 

to the minor may be serious. 

Subject to two dissents by members of our Board, we 

think that our previous recommendations should apply to a 

case in which the minor lies about his age as well as to a 

case in which the adult merely does not know that he is a 

minor. 

RECOMMENDATION # 9  

THE PROPOSED ACT SHOULD APPLY WHETHER OR NOT: 

( 1 )  THE ADULT I S  AWARE THAT THE MINOR HAS NOT 
ATTAINED THE AGE OF MAJORITY;  OR 

( 2 )  THE MINOR HAS REPRESENTED HIMSELF TO HAVE 
ATTAINED THE AGE OF MAJORITY .  



7 .  MINOR'S LIABILITY I N  TORT 

We t h i n k  t h a t  i n  t o r t  a s  w e l l  a s  i n  c o n t r a c t  t h e  

a d u l t  should have no r ecour se  a g a i n s t  a  minor who l i e s  

about h i s  age. The proposed Act should s o  provide.  

We have s a i d  (page 1 6 )  t h a t  t h e  d i s t i n c t i o n  between 

those  t o r t  a c t i o n s  which a r e  i n  subs tance  a c t i o n s  on a c o n t r a c t  

and t h o s e  which a r e  n o t  is  a r t i f i c i a l  and unce r t a in .  We 

t h i n k  t h a t  t h e  d i s t i n c t i o n  should be abol i shed  i n s o f a r  a s  

it p u t s  a minor i n  a d i f f e r e n t  p o s i t i o n  from an a d u l t .  A 

t o r t  w i l l  be  conduct  s e p a r a t e  and a p a r t  from t h e  making of t h e  

c o n t r a c t  and we t h i n k  t h a t  un l e s s  t h e  e x i s t e n c e  of t h e  

c o n t r a c t  would prov ide  an  a d u l t  wi th  a defence t o  an a c t i o n  

i n  t o r t  it should n o t  do s o  f o r  a minor. 

RECOMMENDATION # 1 0  

(1) A MINOR I S  UOT L I A B L E  TO AN ADULT FOR 
DAMAGE RESULTING FROM FALSE REPRESENTATIONS 
A S  TO THE AGE OF THE MINOR, 

( 2 )  EXCEPT A S  PROVIDED I N  SUBSECTION (1) I T  I S  
NOT A  DEFENCE TO AN ACTION I N  TORT AGAINST  
A  MINOR THAT:  

fa) THE TORT I S  CONNECTED WITH A  CONTRACT; 
OR 

( b )  THE CAUSE OF ACTION FOR THE TORT I S  I N  
SUBSTANCE A  CAUSE OF ACTION I N  CONTRACT; 

S A V E  TO THE EXTENT THAT THE CONTRACT WOULD 
PROVIDE A  DEFENCE FOR THE MINOR I F  HE HAD 
ATTAINED H I S  MAJORITY .  

8 .  VALIDATION OF MINORS' CONTRACTS 

We b e l i e v e  t h a t  a  c o u r t  should be a b l e  t o  g i v e  i t s  

approval  t o  a b e n e f i c i a l  c o n t r a c t  which a minor has  en t e red  



i n t o  o r  which he wishes t o  e n t e r  i n t o ,  and t h a t  a  c o n t r a c t  

s o  approved should be enforceab le  a g a i n s t  t h e  minor. The 

I n f a n t s  Act 123 a l ready  empowers t h e  Supreme Court  t o  o rde r  

a  s a l e ,  l e a s e  o r  o t h e r  d i s p o s i t i o n  of a  minor ' s  r e a l  e s t a t e  
124 

and t o  approve a s e t t l e m e n t  of h i s  c la im f o r  damages f o r  

pe r sona l  i n j u r y .  125 I n  New Zealand t h e  M a g i s t r a t e ' s  Court  

can g i v e  approval  t o  a l l  c o n t r a c t s  made by minors. I n  New 

Soutn Wales t h e  Supreme Court can do so .  There w i l l  be  

c a s e s  i n  which a  c o n t r a c t  w i l l  be  f o r  t h e  b e n e f i t  of t h e  

minor and when t h e  o t h e r  p a r t y  w i l l  n o t  want t o  e n t e r  i n t o  

it wi thout  a l e g a l  assurance t h a t i t  w i l l  be  en fo rceab le  

a g a i n s t  t h e  minor. 

We b e l i e v e  t h a t  i n  comparatively smal l  t r a n s a c t i o n s  

a  p a r t y  t o  t h e  c o n t r a c t  should be a b l e  t o  apply t o  t h e  Family 

Court  f o r  approval .  The procedure i s  s impler  i n  t h a t  c o u r t  

and t h e  s u b j e c t  ma t t e r  seems approp r i a t e  f o r  it. On t h e  

o t n e r  hand, where s u b s t a n t i a l  ma t t e r s  of  c o n t r a c t  and 

proper ty  a r e  involved,  we b e l i e v e  t h a t  t h e  a p p l i c a t i o n  should 

be  t o  t h e  c o u r t  which e x e r c i s e s  gene ra l  j u r i s d i c t i o n  i n  

l a r g e r  m a t t e r s  r e l a t i n g  t o  c o n t r a c t  and p rope r ty ,  t h a t  i s ,  

t o  t h e  T r i a l  Divis ion of t h e  Supreme Court  of Alber ta .  

Where should t h e  l i n e  be drawn between a  smal l  t r a n s -  

a c t i o n  and a l a r g e  one? Any l i m i t  w i l l  be a r b i t r a r y .  We 

recommend t h a t  $2,500 be t h e  l i m i t  of t h e  j u r i s d i c t i o n  of 
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t h e  Family Court  and t h a t  it be based upon t h e  c o n s i d e r a t i o n  

which t h e  minor g ives  o r  promises t o a v e  under t h e  c o n t r a c t ,  

whether i n  money o r  money's worth.  To avoid u n c e r t a i n t y  a s  

t o  whether h i s  o rde r  is  v a l i d ,  t h e  Family Court  judge ' s  

d e c i s i o n  a s  t o  t h e  va lue  of t h e  cons ide ra t ion  should be  

enough t o  e s t a b l i s h  h i s  j u r i s d i c t i o n .  I t  should be p o s s i b l e  

t o  r a i s e  t h e  $ 2 , 5 0 0  l i m i t  by o rde r  i n  counc i l  i n  c a s e  t h e  

va lue  of money cont inues  t o  f a l l .  

RECOMMENDATION #11 

( 1 )  A CONTRACT ENTERED I N T O  BY A MINOR I S  
ENFORCEABLE A G A I N S T  H I M  I F  I T  I S  APPROVED 
BY THE COURT ON H I S  BEHALF.  

( 2 )  T H E  MINOR OR ANY ADULT PARTY T O  THE 
CONTRACT MAY A P P L Y  FOR THE APPROVAL OF 
THE COURT E I T H E R  BEFORE OR A F T E R  THE 
CONTRACT I S  ENTERED I N T O .  

( 3 )  THE COURT S H A L L  NOT APPROVE A CONTRACT 
U N L E S S  S A T I S F I E D  THAT APPROVAL I S  FOR T H E  
B E N E F I T  OF THE MINOR ON WHOSE BEHALF I T  
I S  APPROVED. 

( 4 1  FOR THE PURPOSES OF T H I S  S E C T I O N ,  "COURT" 
MEANS:  

( i )  A JUDGE OF THE F A M I L Y  COURT I F  HE I S  
S A T I S F I E D  THAT THE C O N S I D E R A T I O N  G I V E N  
BY THE MINOR UNDER THE CONTRACT OR 
D I S P O S I T I O N  HAS A V A L U E  NOT EXCEEDING 
$ 2 , 5 0 0  OR SUCH HIGHER F I G U R E  A S  MAY BE 
P R E S C R I B E D  BY THE L I E U T E N A N T  GOVERNOR 
I N  COUNCIL;  OR 

( i i )  THE T R I A L  D I V I S I O N  OF THE SUPREME COURT 
OF A L B E R T A  I N  ANY OTHER C A S E .  

Despi te  t h e  r educ t ion  i n  t h e  age of ma jo r i t y  t h e r e  may 

be some minors who a r e  handicapped i n  bus iness  by l ack  of 



capac i ty  t o  make c o n t r a c t s .  The need t o  r e t u r n  t o  t h e  c o u r t  

f o r  approval  of  s p e c i f i c  c o n t r a c t s  may be unduly burdensome. 

We t h e r e f o r e  b e l i e v e  t h a t  it would be d e s i r a b l e  t h a t  t h e  

Supreme Court  should have power t o  g r a n t  t o  a  p a r t i c u l a r  

minor t h e  capac i ty  t o  make c o n t r a c t s  g e n e r a l l y  o r  any des- 

c r i p t i o n  of c o n t r a c t s .  

RECOMMENDATION # 1 2  

( I )  THE T R I A L  D E I V I S I O N  OF THE SUPREME COURT 
OF A L B E R T A  ON A P P L I C A T I O N  BY A  MINOR MAY 
BY ORDER GRANT TO THE MINOR C A P A C I T Y  TO 
E N T E R  I N T O  CONTRACTS OR ANY D E S C R I P T I O N  
OF C O N T R A C T S .  

( 2 )  THE COURT S H A L L  NOT MAKE SUCH AN ORDER 
U N L E S S  S A T I S F I E D  THAT I T  I S  FOR THE 
B E N E F I T  OF THE MINOR. 

( 3 )  A CONTRACT MADE BY THE MINOR UNDER AN4 
S U B S I S T I N G  GRANT O F  C A P A C I T Y  S H A L L  B E  
ENFORCEABLE A G A I N S T  H I M .  

9.  DISPOSITIONS OF PROPERTY 

We t h i n k  t h a t  t h e  proposed A c t  should p l a c e  beyond 

d i s p u t e  t h e  e f f e c t  of  a  d i s p o s i t i o n  of p roper ty  by a  minor 

under a  c o n t r a c t  which i s  unenforceable  a g a i n s t  him. I t  would 

be u n s a t i s f a c t o r y  t o  l eave  t i t l e  t o  p roper ty  i n  limbo u n t i l  

t h e  c o n t r a c t  becomes binding o r  t h e  c o u r t  d e a l s  w i th  t h e  

m a t t e r s .  We b e l i e v e  t h a t  t h e  b e s t  way t o  d e a l  w i th  t h e  problem 

is  t o  u s e  t h e  analogy of a vo idab le  c o n t r a c t  and t o  provide 

t h a t  t i t l e  passes  t o  t h e  o t h e r  p a r t y  u n t i l  t h e  c o u r t  o r  t h e  

p a r t i e s  dec ide  o therwise .  We b e l i e v e  a l s o  t h a t  t h i r d  p a r t i e s  

who i n  t h e  meantime acqu i r e  t h e  proper ty  o r  an i n t e r e s t  i n  

it i n  good f a i t h  and f o r  va lue  should be p ro t ec t ed .  



RECOMMENDATION #13 

( I )  A  D I S P O S I T I O N  OF PROPERTY OR A  GRANT OF 
A S E C U R I T Y  OR OTHER I N T E R E S T  T H E R E I N  
MADE UNDER A CONTRACT WHICH I S  UIh'ENFORCE- 
A B L E  A G A I N S T  A  MINOR I S  E F F E C T I V E  TO 
T R A N S F E R  THE PROPERTY OR I N T E R E S T  U N L E S S  
AND U N T I L  THE COURT ORDERS R E S T I T U T I O N  
UNDER RECOMMENDATION # 3 ( 2 ) .  

(2) A D I S P O S I T I O N  OF PROPERTY OR A  GRANT OF 
A  S E C U R I T Y  OR OTHER I N T E R E S T  T H E R E I N  TO 
A  BONA F I D E  T R A N S F E R E E  OR GRANTEE FOR 
VALUE I S  NOT I N V A L I D  FOR THE REASON ONLY 
THAT THE T R A N S F E R O R  OR GRANTOR ACQUIRED 
THE PROPERTY UNDER A CONTRACT WHICH I S  
UNENFORCEABLE A G A I N S T  A  MINOR.  

1 0 .  GUAFL4NTEES AND IiiDEMNITIES 

We s e e  no reason why an a d u l t  guaran tor  should r e c e i v e  

t h e  p r o t e c t i o n  which t h e  law g i v e s  t o  minors. W e  t h e r e f o r e  

b e l i e v e  t h a t  a  guaran tor  should be bound by h i s  guaran tee  

of a  minor ' s  o b l i g a t i o n  t o  t h e  same e x t e n t  a s  i f  t h e  minor 

had been an a d u l t .  

A more d i f f i c u l t  ques t ion  a r i s e s  i f  t h e  guaran tor  i s  

c a l l e d  upon t o  honour h i s  guaran tee  by paying t h e  c r e d i t o r ' s  

claim. Should t h e  guaran tor  then be a b l e  t o  c la im indemnity 

from t h e  minor? W e  t h ink  t h a t  f o r  t h i s  purpose t h e  guaran tor  

should be i n  t h e  same p o s i t i o n  a s  any o t h e r  person d e a l i n g  

w i t h  a  minor. I f  t h e  o r i g i n a l  c o n t r a c t  was en fo rceab le  

a g a i n s t  t n e  minor t h e  guaran tor  should be  a b l e  t o  c la im 

indemnity from t h e  minor. I f  it was n o t ,  t h e  c o u r t  should 

have a  d i s c r e t i o n a r y  power t o  g ive  t h e  guaran tor  r e l i e f  a g a i n s t  

t n e  minor. We recognize  t h a t  many guaran tees  a r e  given gra-  

t u i t o u s l y  and t h a t  it may appear harsh  t o  hold  a  guaran tor  t o  



h i s  guaran tee  wi thout  g i v i n g  him t h e  r i g h t  t o  recoup himself 

f u l l y  from t h e  p r i n c i p a l  deb to r ,  b u t  we th ink  t h a t  t h e  pro- 

t e c t i o n  of t h e  minor must come f i r s t  and t h a t  t h e  i n t e r v e n t i o n  

of a  guaran tor  should n o t  be  a  means of i n d i r e c t l y  enforc ing  

a  c o n t r a c t  a g a i n s t  t h e  minor. 

RECOMMENDATION #14 

( I 1  A  GUARANTOR OF AN O B L I G A T I O N  OF A  MINOR 
I S  BOUND BY H I S  GUARANTEE TO THE SAME 
E X T E N T  T H A T  HE WOULD B E  BOUND I F  THE MINOR 
WERE AN ADULT.  

( 2 )  I F  THE O B L I G A T I O N  I S  ENFORCEABLE A G A I N S T  
THE MINOR UNDER T H I S  ACT HE S H A L L  
I N D E M N I F Y  THE GUARANTOR TO THE SAME 
E X T E N T  THAT HE WOULD I F  THE MINOR WERE 
AN ADULT.  

( 3 1  I F  AN O B L I G A T I O N  I S  NOT ENFORCEABLE 
A G A I N S T  A  MIUOR BY V I R T U E  OF RECOM- 
MENDATION 2 ( 1  1 OR RECOMMENDATION 4 ( 2 1  
THE COURT MAY GRANT TO A GUARA'VTOR 
SUCH R E L I E F  A G A I N S T  THE MINOR A S  I S  
J U S T .  

( 4 1  I N  T H I S  S E C T I O N  "GUARAflTOR" I N C L U D E S  A  
PERSON WHO E N T E R S  I N T O  A GUARANTEE OR 
I N D E M N I T Y  OR O T H E R W I S E  UNDERTAKES T O  BE 
R E S P O N S I B L E  FOR THE F A I L U R E  OF A  MINOR 
TO CARRY OUT A  CONTRACTUAL O B L I G A T I O N .  

A minor may a c t  through an agent .  W e  s ee  no reason 

t o  d i f f e r e n t i a t e  f o r  t h e  purposes of t h i s  r e p o r t  between a  

c o n t r a c t  en t e red  i n t o  i n  person and one en t e red  i n t o  through 

an agent .  The law a l r eady  s o  prov ides  b u t  we th ink  t h a t  it 

i s  necessary t o  p rov ide  f o r  powers of a t t o r n e y  which a r e  n o t  

v a l i d  under t h e  p r e s e n t  law. 



RECOMMENDATION #15 

A MINOR MAY APPOINT AN AGENT BY POWER OF 
ATTORNEY OR OTHERWISE. 

1 2 .  LIMITATION OF MINOR'S LIABILITY 

We do n o t  t h ink  t h a t  our  recommendations w i l l  be  

cons t rued  s o  a s  t o  make a c o n t r a c t  en fo rceab le  a g a i n s t  a 

minor t o  a g r e a t e r  e x t e n t  than  it would be en fo rceab le  

a g a i n s t  an a d u l t  i n  t h e  same p o s i t i o n .  However, t o  avoid 

doubt ,  w e  t h i n k  t h a t  t h e  proposed A c t  should make i t s  

i n t e n t i o n  clear. 

RECOMMENDATION #16 

SAVE A S  PROVIDED I N  RECOMMENDATION # 3 ( 2 )  
NOTHING I N  THE PROPOSED ACT:  

( 1 )  D I S E N T I T L E S  A MINOR TO ANY DEFENCE A V A I L A B L E  
TO AN ADULT; OR 

( 2 )  IMPOSES UPON A MINOR A GREATER L I A B I L I T Y  
BY REASON ONLY OF H I S  M I N O R I T Y .  

13. STATUTORY PROVISIONS CONCERNING AGE 

Other s t a t u t e s  may provide f o r  t h e  age a t  which a 

c o n t r a c t  can be  made. Examples are t h e  Marriage Act ,  t h e  

Insurance  A c t ,  and t h e  S tudent  Loans Guarantee A c t .  Where 

t h e  L e g i s l a t u r e  has  addressed i t s  mind t o  t h e  p a r t i c u l a r  

c i rcumstances ,  t h e  r e s u l t i n g  l e g i s l a t i o n  should govern t h a t  

c o n t r a c t .  



RECOMMENDATION #17  

A S T A T U T E  OF THE P R O V I N C E  P R E S C R I B I U G  THE AGE 
A T  WHICH A PERSON MAY E N T E R  I N T O  A CONTRACT 
OR D E S C R I P T I O N  OF CONTRACT S H A L L  HAVE EFFECT 
NOTWITHSTANDING THE PROPOSED A C T .  

1 4 .  OTHER STATUTORY PROVISIONS 

The proposed Act w i l l  cover ground which is  n o t  

covered by t h e  I n f a n t s  Act. The proposed Act,  however, 

covers  on ly  ca ses  where t h e  minor himself  makes t h e  c o n t r a c t ;  

t h e  I n f a n t s  Act a l s o  covers  ca ses  i n  which c o n t r a c t s  and 

d i s p o s i t i o n s  a r e  made f o r  t h e  minor. We th ink  t h a t  where 

t h e  minor makes t h e  c o n t r a c t  t h e  proposed Act should be  

t h e  on ly  one t o  apply ,  and we th ink  t h a t  t h e  I n f a n t s  Act 

should be  amended accord ing ly .  This  recommendation a p p l i e s  

t o  t h e  p rov i s ions  f o r  c o n t r a c t s  r e l a t i n g  t o  r e a l  p roper ty  

and s e t t l e m e n t s  of  pe r sona l  i n j u r y  c la ims .  

There i s  one anomaly i n  t h e  I n f a n t s  A c t .  The combined 

e f f e c t  of  s e c t i o n s  11, 1 2  and 13 and of t h e  Age of Major i ty  

Act i s  t h a t  a  female minor 1 7  y e a r s  of age ,  and no one e l s e ,  

may wi th  t h e  s anc t ion  of t h e  Supreme Court  make a v a l i d  and 

binding proper ty  s e t t l e m e n t  i n  contemplation of marr iage.  I f  

such a  s e t t l e m e n t  is ever  made, we t h i n k  t h a t  t h e  procedure 

which we have proposed f o r  t h e  recommended Act w i l l  be  appro- 

p r i a t e ,  and we t h e r e f o r e  recommend t h e  r e p e a l  of s e c t i o n s  

11 t o  13  of t h e  I n f a n t s  Act. 

When t h e s e  amendments have been made we b e l i e v e  t h a t  

t h e  proposed Act and t h e  I n f a n t s  Act w i l l  be  a b l e  t o  e x i s t  

s i d e  by s i d e .  



There will, however, be a conflict between our 

recommendations and section 4 ( 2 )  of the Sale of Goods Act 

which is reproduced at page 4. That subsection provides that 

an infant must pay a reasonable price for necessaries sold 

and delivered to him. It and subsection 4 ( 3 )  should be 

amended by deleting the references to infants and minors. 

RECOMMENDATION #18 

THAT THE INFANTS  ACT BE AMENDED: 

( a )  BY ADDING AFTER SECTION 1 A  NEW SECTION I .  1 :  

1 . 1  T H I S  ACT DOES NOT APPLY TO A  CONTRACT 
TO WHICH THE MINORS'  CONTRACTS ACT 
A P P L I E S .  

( b )  BY S T R I K I N G  OUT SECTIONS 1 1 ,  1 2  and  1 3 .  

RECOMMENDATION #19 

THAT SECTION 4 OF THE S A L E  OF GOODS ACT BE 
AMENDED: 

( I )  BY S T R I K I N G  OUT THE WORDS "TO AN INFANT OR 
MINOR OR" FROM SUBSECTION (2); AND 

( 2 )  BY S T R I K I N G  OUT THE WORDS " INFANT OR MINOR 
OR" FROM SUBSECTION ( 3 1  AND BY S U B S T I T U T I N G  
THE WORD "SUCH" FOR "OTHER" I N  THE SAME 
SUBSECTION.  

We attach a draft Act which might be considered 

as the basis for an Act to give effect to our recommendations 
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MINORS ' CONTRACTS ACT 

1. I n  t h i s  Act un l e s s  t h e  con tex t  o therwise  
r e q u i r e s  " c o u r t '  means t h e  T r i a l  Div is ion  
of t h e  Supreme Court  of  Alber ta .  

2 .  Except a s  provided i n  t h i s  Act a  c o n t r a c t  
made by a  minor: 

(1) s h a l l  n o t  be  en fo rceab le  a g a i n s t  t h e  minor; 

(2)  s h a l l  be  enforceab le  a g a i n s t  o t h e r  p a r t i e s  
a s  i f  t h e  minor had a t t a i n e d  t h e  age of 
ma jo r i t y .  

(Recommendation # 2 ,  p.  28) 

3 . ( 1 )  I f  a  c o n t r a c t  i s  unenforceable  a g a i n s t  a  minor 
because of h i s  minor i t y ,  an a c t i o n  f o r  r e l i e f  
under t h i s  s e c t i o n  may be brought :  

(i) by t h e  minor; and 

(ii) a f t e r  t h e  minor has repudia ted  t h e  
c o n t r a c t ,  by an a d u l t  p a r t y .  

(2 )  I n  any such a c t i o n  t h e  c o u r t  may: 

(i) g r a n t  t o  any p a r t y  such r e l i e f  by way 
of compensation o r  r e s t i t u t i o n  of 
p roper ty  o r  both  a s  i s  j u s t ;  and 

(ii) upon doing s o  may d i scha rge  t h e  
p a r t i e s  from f u r t h e r  o b l i g a t i o n  
under t h e  c o n t r a c t .  

(~ecommendation #3 ,  pp. 29) 

4 .  (1) (i) An a d u l t  p a r t y  may enforce  a  c o n t r a c t  
a g a i n s t  a  minor i f  he s a t i s f i e s  t h e  cou r t :  

( a )  t h a t  a t  t h e  time t h e  c o n t r a c t  was 
made t h e  a d u l t  p a r t y  be l i eved  it 
t o  be  f a i r  and reasonable  i n  i t s e l f  
and i n  t h e  circumstances of t h e  
minor; and 

(b)  t h a t  h i s  b e l i e f  was reasonable .  



(ii) I n  determining whether o r  n o t  t h e  
a d u l t  p a r t y ' s  b e l i e f  was reasonable  
t h e  c o u r t  s h a l l  have regard  only  
t o  t h e  c i rcumstances  which were o r  
should have been known t o  t h e  a d u l t  
p a r t y .  

( 2 )  Notwithstanding subsec t ion  (1) a  c o u r t  may 
r e f u s e  t o  en fo rce  a  c o n t r a c t  a g a i n s t  a  
minor i f  t h e  minor s a t i s f i e s  t h e  c o u r t :  

(i) t h a t  t h e  c o n t r a c t  was improvident 
i n  t h e  i n t e r e s t  of t h e  minor; and 

(ii) t h a t  t h e  minor by r e s t i t u t i o n  o r  
compensation o r  a  combination of 
bo th  has  pu t  o r  w i l l  p u t  t h e  
a d u l t  p a r t y  i n  a s  good a  p o s i t i o n  a s  i f  
t h e  c o n t r a c t  had n o t  been made. 

(Recommendation # 4 ,  pp. 32-33) 

5. This Act a p p l i e s  t o  executed a s  w e l l  a s  
t o  executory c o n t r a c t s .  

(Recommendation #5 ,  p.  34) 

6. A c o n t r a c t  may be a f f i rmed by a  minor who 
has  a t t a i n e d  t h e  age of ma jo r i t y  and a f t e r  
such a f f i r m a t i o n  may be enforced  a g a i n s t  
him. 

(Recommendation #6,  p. 35) 

7.(1) A n  a d u l t  p a r t y  may by n o t i c e  i n  w r i t i n g  r e q u i r e  
a  minor who has  a t t a i n e d  t h e  age of ma jo r i t y  
t o  a f f i r m  o r  r e p u d i a t e  a  c o n t r a c t  w i t h i n  30 
days from r e c e i p t  of  t h e  n o t i c e .  

( 2 )  Unless such a minor r e p u d i a t e s  a  c o n t r a c t :  

(i) w i t h i n  30 days from t h e  r e c e i p t  by 
him of a  n o t i c e  under subsec t ion  
( 1 1 ,  o r  

(ii) b e f o r e  o r  w i t h i n  one year  a f t e r  t h e  
d a t e  upon which he a t t a i n s  t h e  age 
of m a j o r i t y ,  

whichever per iod  f i r s t  e x p i r e s ,  t h e  c o n t r a c t  
may be enforced a g a i n s t  him. 

(Recommendation # 7 ,  p.  35) 



8. For the purposes of this Act repudiation of 
a contract is effected by: 

(1) A refusal to perform the same or a 
material term thereof; or 

(2) The making of a claim for relief under 
section 2 or section 3(2); or 

(3) The giving or making of reasonable efforts 
to give oral or written notice of repudiation 
to the adult party. 

(Recommendation #8, pp. 35-36) 

9. This Act applies whether or not: 

(1) The adult is aware that the minor has 
not attained the age of majority; or 

(2) The minor has represented himself to 
have attained the age of majority. 

(Recommendation #9, p. 36) 

10.(1) A minor is not liable to an adult for damage 
resulting from false representations as to 
the age of the minor. 

(2) Except as provided in subsection (1) it is 
not a defence to an action in tort against 
a minor that: 

(i) the tort is connected with a contract; 
or 

(ii) the cause of action for the tort is in 
substance a cause of action in contract. 

save to the extent that the contract would 
provide a defence to the minor if he had 
attained his majority. 

(Recommendation #lo, p. 37) 

11.(1) A contract entered into by a minor is 
enforceable against him if it is approved 
by the court on his behalf. 



( 2 )  The minor o r  any a d u l t  p a r t y  t o  t h e  c o n t r a c t  
may apply f o r  t h e  approval  of t h e  c o u r t  
e i t h e r  be fo re  o r  a f t e r  t h e  c o n t r a c t  i s  
en t e red  i n t o .  

(3)  The c o u r t  s h a l l  n o t  approve a  c o n t r a c t  
un l e s s  s a t i s f i e d  t h a t  approval  i s  f o r  t h e  
b e n e f i t  of t h e  minor on whose behalf  it 
i s  approved. 

( 4 )  For t h e  purposes of t h i s  s e c t i c n ,  " cou r t "  
means : 

(i) A judge of t h e  Family Court  i f  he  is  
s a t i s f i e d  t h a t  t h e  cons ide ra t ion  given 
by t h e  minor under t h e  c o n t r a c t  o r  
d i s p o s i t i o n  has  a  va lue  n o t  exceeding 
$ 2 , 5 0 0  o r  such h ighe r  f i g u r e  a s  may 
be p re sc r ibed  by t h e  Lieu tenant  Governor 
i n  Council ;  o r  

(ii) The T r i a l  Div is ion  of t n e  Supreme Court 
of  Alber ta  i n  any o t h e r  case .  

(Recommendation #l1, p. 39) 

1 2 . ( 1 )  The T r i a l  Div is ion  of t h e  Supreme Court  of  
A lbe r t a  on a p p l i c a t i o n  by a  minor may by 
o rde r  g r a n t  t o  t h e  minor capac i ty  t o  e n t e r  
i n t o  c o n t r a c t s  o r  any d e s c r i p t i o n  of c o n t r a c t s .  

(2 )  The c o u r t  s h a l l  n o t  make such an o rde r  un le s s  
s a t i s f i e d  t h a t  it is f o r  t h e  b e n e f i t  of t h e  
minor. 

(3 )  A c o n t r a c t  made by t h e  minor under any 
s u b s i s t i n g  g r a n t  of capac i ty  s h a l l  be 
enforceab le  a g a i n s t  him. 

(Recommendation # 1 2 ,  p. 4 0 )  

1 3 . ( 1 )  A d i s p o s i t i o n  of p roper ty  o r  a  g r a n t  of 
a  s e c u r i t y  o r  o t h e r  i n t e r e s t  t h e r e i n  made 
under a  c o n t r a c t  which i s  unenforceable  
a g a i n s t  a  minor i s  e f f e c t i v e  t o  t r a n s f e r  
t h e  proper ty  o r  i n t e r e s t  un l e s s  and u n t i l  
t h e  c o u r t  o r d e r s  r e s t i t u t i o n  under Recommendation 
# 3 ( 2 )  . 

( 2 )  A d i s p o s i t i o n  of p roper ty  o r  a  g r a n t  of 
a  s e c u r i t y  o r  o t h e r  i n t e r e s t  t h e r e i n  t o  
a  bona f i d e  t r a n s f e r e e  o r  g ran t ee  f o r  va lue  



is not invalid for the reason only that 
the transferor or grantor acquired the 
property under a contract which is unen- 
forceable against a minor. 

(Recommendation #13, p. 41) 

14.(1) A guarantor of an obligation of a minor 
is bound by his guarantee to the same 
extent that he would be bound if the 
minor were an adult. 

(2) If the obligation is enforceable against 
the minor under this Act he shall indemnify 
tne guarantor to the same extent that he 
would if the minor were an adult. 

(3) If an obligation is not enforceable against 
a minor by virtue of section 2(1) or section 4(2) 
tne court may grant to a guarantor such relief 
against the minor as is just. 

(4) In this section "guarantor" includes a person 
who enters into a guarantee or indemnity or 
otherwise undertakes to be responsible for 
the failure of a minor to carry out a 
contractual obligation. 

(Recommendation #14, p. 42) 

15. A minor may appoint an agent by power of attorney 
or otherwise. 

(Recommendation #15, p. 43) 

16. Save as provided in section 3(2), nothing in 
this Act: 

(1) disentitles a minor to any defence 
available to an adult; or 

(2) imposes upon a minor a greater liability 
by reason only of his minority. 

(Recommendation #16, p. 43) 

17. A statute of the province prescribing the age 
at which a person may enter into a contract or 
description of contract has effect notwithstanding 
this Act. 

(Recommendation #17, p. 4 4 )  



18. The I n f a n t s  Act i s  amended: 

(1) by adding a f t e r  s e c t i o n  1 a  new s e c t i o n  
1.1: 

1.1 This Act does n o t  apply t o  a  
c o n t r a c t  t o  which t h e  Minors' 
Con t r ac t s  Act a p p l i e s .  

( 2 )  by s t r i k i n g  o u t  s e c t i o n s  11, 1 2  and 13. 

(Recommendation #18, p. 45) 

1 9 .  Sec t ion  4 of t h e  S a l e  of  Goods Act i s  amended: 

(1) by s t r i k i n g  o u t  t h e  words " t o  an i n f a n t  
o r  minor o r "  from subsec t ion  ( 2 ) ;  and 

( 2 )  by s t r i k i n g  o u t  t h e  words " i n f a n t  o r  minor 
o r "  where t h e  same appear i n  subsec t ion  
( 3 )  and by s u b s t i t u t i n g  t h e  word "such" 
f o r  "o the r "  i n  t h e  same subsec t ion .  

(Recommendation #19, p. 45) 
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