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JUDICATURE ACT, SECTION 24 

(Permission t o  t a k e  proceedings 
a g a i n s t  Crown o f f i c e r s  and 

pub l i c  a u t h o r i t i e s )  

I. INTRODUCTION 

A t  t h e  sugges t ion  of t h e  Attorney General  t h e  

I n s t i t u t e  undertook t o  examine s e c t i o n  24 of t h e  J u d i c a t u r e  

Act, R.S.A. 1970, c .  193, and t o  make recommendations w i th  

regard  t o  it. The s e c t i o n  provides  t h a t  c e r t a i n  a c t i o n s  

s h a l l  n o t  be brought o r  maintained un le s s  permission has 

f i r s t  been given by t h e  Lieutenant  Governor i n  Council.  

The f i r s t  subsec t ion  r e q u i r e s  permission f o r  an a c t i o n  

a g a i n s t  a  member of t h e  Executive Council of  t h e  Province 

f o r  t h i n g s  done o r  omi t ted  i n  t h e  execut ion of h i s  o f f i c e .  

The second subsec t ion  r e q u i r e s  permission i f  t h e  r e l i e f  

claimed inc ludes  an i n j u n c t i o n ,  mandamus, p r o h i b i t i o n  o r  

o t h e r  p rocess  a f f e c t i n g  o r  i n t e r f e r i n g  wi th  a c t s  o r  

omissions au tho r i zed  o r  d i r e c t e d  by p r o v i n c i a l  s t a t u t e  

o r  o r d e r  i n  counc i l .  This Report is t h e  r e s u l t  of  our  

examination and research .  

11. HISTORY OF SECTION 2 4  

The predecessor  of s e c t i o n  24 was enacted by Chapter 

1 6  o f  t h e  S t a t u t e s  of Alber ta ,  1936 (Second S e s s i o n ) .  I t  

became s e c t i o n  27 of t h e  J u d i c a t u r e  A c t ,  R .S .A.  1 9 2 2 ,  c .  72. 

I t  has remained i n  s u b s t a n t i a l l y  t h e  same form eve r  s ince .  

I n  1936, t h e  Crown could n o t  be sued i n  t o r t .  I t  

could be sued i n  o t h e r  ca ses  on ly  i f  t h e  Lieu tenant  Governor 

i n  Council  g ran ted  a  f i a t  under t h e  P e t i t i o n  o f  Right Act, 

R.S.A. 1 9 2 2 ,  c .  94. The g r a n t i n g  o f  t h e  f i a t  was d i s c r e -  

t i o n a r y ,  and s e c u r i t y  f o r  c o s t s  was r equ i r ed .  Dec la ra tory  

judgments could sometimes be ob ta ined  a g a i n s t  t h e  Crown but  



were n o t  a v a i l a b l e  i n  a l l  c a se s  and d i d  n o t  g ive  s u b s t a n t i v e  

r e l i e f  b inding upon t h e  Crown. Action could be brought 

pe r sona l ly  a g a i n s t  Crown s e r v a n t s  f o r  t h e i r  t o r t s .  

I n  1936 a  Canadian Bar Assoc ia t ion  Committee under 

t h e  Chairmanship of C.  C. McLaurin, K . C . ,  proposed t h a t  

t h e  f i a t  be done away wi th  and t h a t  t h e  Crown be made 

l i a b l e  i n  t o r t .  On August 2 1 s t ,  1936, t h e  Assoc ia t ion  

adopted t h e  Committee's Report (Proceedings of t h e  2 1 s t  

Annual Meeting of  t h e  Canadian Bar Assoc ia t ion ,  August 1 9 t h ,  

20th  and 21s t ,  1936, pp. 43-47, 177-187). A p r i v a t e  

member thereupon int roduced i n  t h e  Alber ta  L e g i s l a t u r e  a  

b i l l  in tended t o  remove t h e  o b s t a c l e s  i n  t h e  way o f  a c t i o n s  

a g a i n s t  t h e  Crown. 

The Attorney General of  t h e  day, M r .  J. W .  Hug i l l ,  

i s  r epo r t ed  t o  have s a i d  i n  deba te  t h a t  " n e i t h e r  t h e  Crown 

of Great  B r i t a i n  o r  any o t h e r  government has given s e r i o u s  

cons ide ra t ion  t o  such l e g i s l a t i o n "  and t h a t  it would "make 

it p o s s i b l e  v i r t u a l l y  t o  enable  government under our  p re sen t  

c o n s t i t u t i o n  t o  become imprac t icab le"  (Edmonton Jou rna l ,  

Sep t .  1, 1936) .  The b i l l  was defea ted .  

The government then int roduced t h e  b i l l  t o  e n a c t  

t h e  s e c t i o n  wi th  which t h i s  Report i s  concerned. According 

t o  t h e  newspaper r e p o r t  t h e  Attorney General r e f e r r e d  t o  

"a  c a s e  which c o s t  t h e  government a  l o t  of money a  s h o r t  

t i m e  ago" and went on t o  say t h a t  he had had o t h e r  ca ses  

brought t o  him, i n  some o f  which, where t h e r e  was j u s t i f i c a t i o n  

f o r  them, he had made s e t t l e m e n t s .  Ri ley J. i n  P o i t r a s  v .  

Attorney General  f o r  Alber ta  ( 1 9 6 9 ) ,  68 W.W.R.  224 appeared 

t o  be of t h e  opinion t h a t  t h e  s e c t i o n  was passed i n  r e a c t i o n  

t o  t h e  judgment o f  Ford J. i n  - Royal T r u s t  Co. (Executor o f  

Cochrane E s t a t e )  v. Attorney General f o r  A lbe r t a  (No. 3 )  [19361, 



2 W.W.R.  337. However, t h e  p l a i n t i f f  i n  t h e  Cochrane 

ca se  f a i l e d  f o r  want of  a  f i a t ;  and t h e  Attorney Genera l ' s  

s t a t emen t  sugges t s  t h a t  he had another  c a s e  i n  mind i n  which 

t h e  province was compelled t o  pay; pos s ib ly  a  c a s e  such 

a s  Powlet t  and Powlet t  v. Univers i ty  of  Alber ta  e t  a 1  [19341, 

2 W . W . R .  209 which was then a  cause  c&$bre. 

The no t ion  t h a t  governments should be  l e g a l l y  

r e spons ib l e  l a t e r  gained ground. The Proceedings Against  

t h e  Crown Act ( U . K . )  o f  1947 gave impetus t o  it. I n  1950 

t h e  Commissioners on Uniformity of L e g i s l a t i o n  adopted a  

Model Act which was s i m i l a r  t o  t h e  Engl ish  Act and which 

has been adopted by seven provinces  i nc lud ing  Alber ta .  

Par l iament  enacted a  s i m i l a r  Act i n  1952-53 (now The Crown 

L i a b i l i t y  Act, R.S.C. 1970, c .  C-38) and B r i t i s h  Columbia 

has j u s t  done s o  (S.B.C. 1974, c .  2 4 ) .  

A lbe r t a  enacted i t s  Proceedings Against  t h e  Crown 

Act a s  Chapter 6 3 ,  S.A. 1959. I t  i s  now R.S.A. 1970, c .  285. 

The new Act repea led  t h e  P e t i t i o n  of Right  Act. I t  i s  t h e  

Model Act. I t  is  n o t  necessary f o r  t h e  purposes o f  t h i s  

Report  t o  d e s c r i b e  i t  i n  d e t a i l .  In  gene ra l ,  it i s  

designed t o  p l ace  t h e  Crown i n  t h e  p l a c e  of an o rd ina ry  

l i t i g a n t ;  bu t  t h e r e  a r e  some except ions  of which two a r e  

r e l e v a n t  t o  t h i s  Report .  One i s  t h e  p r o t e c t i o n  a f fo rded  

t o  t h e  Crown and i t s  o f f i c e r s  a g a i n s t  i n j u n c t i o n s ;  t h a t  

p r o t e c t i o n  is provided f o r  i n  t h e  Model Act. The second 

except ion i s  t h e  o v e r r i d i n g  e f f e c t  which it g ives  t o  s e c t i o n  

2 4  of t h e  J u d i c a t u r e  Act; t h e  l a t t e r  except ion is n o t  con- 

templated by t h e  Model Act ,  and can ,  a s  w i l l  appear l a t e r ,  

be i n t e r p r e t e d  s o  a s  t o  deny t o  t h e  i n d i v i d u a l  many of t h e  

r i g h t s  which would o therwise  be given by t h e  Model Act. 



LEGAL EFFECT OF SECTION 2 4  

Sec t ion  24(1)  

Sec t ion  24 (1) reads  a s  fo l lows:  

(1) No a c t i o n  whereby r e l i e f  of  any kind is  
claimed on account of  any th ing  done o r  
proposed t o  be done, o r  on account o f  any- 
t h i n g  omi t ted  t o  be done by a member of 
t h e  Executive Council  of t h e  Province i n  
t h e  execut ion of h i s  o f f i c e  s h a l l  be 
brought o r  maintained a g a i n s t  t h a t  member 
un le s s  permission t o  b r i n g  o r  mainta in  
t h e  a c t i o n  has f i r s t  been given by t h e  
Lieu tenant  Governor i n  Council.  

I n  P o i t r a s  v .  Attorney General f o r  A lbe r t a  (1969) ,  

68 W.W.R. 2 2 4  Ri ley J. s t r u c k  o u t  t he  Sta tement  of  C l a i m  

i n  an a c t i o n  f o r  a  d e c l a r a t i o n  t h a t  revenues rece ived  

by t h e  Crown from minera l s  i n  M e t i s  l ands  should be he ld  

i n  t r u s t  f o r  t h e  M e t i s ;  he he ld  t h a t  t h e  subsec t ion  pre-  

c luded a c t i o n s  f o r  d e c l a r a t i o n s  based on Dyson v. Attorney 

General  [19111, 1 K.B.  410. Such a c t i o n s  had prev ious ly  

been e n t e r t a i n e d  i n  Alber ta  (Great  West L i f e  Assurance Co. 

v. B a p t i s t e ,  [I9241 2  W.W.R. 920 (App. D i v . ) ) .  In  Aremex 

Minerals  Ltd. v .  Reg. (unrepor ted;  S.C. a c t i o n  70835, Edmonton, - 
1971) S i n c l a i r  J. he ld  t h a t  permission was r equ i r ed  f o r  an 

a c t i o n  f o r  a  d e c l a r a t i o n  t h a t  t h e  p l a i n t i f f  was e n t i t l e d  

t o  be gran ted  a  l e a s e  o f  minera l s .  The p l a i n t i f f  claimed 

t h a t  t h e  l e a s e  had been withdrawn from d i s p o s i t i o n  by 

t h e  Min i s t e r  a f t e r  t h e  p l a i n t i f f  had a l l e g e d l y  accepted an 

o f f e r  made by a  depar tmental  o f f i c i a l .  The s t a t u t e  gave 

t h e  Min i s t e r  power t o  withdraw t h e  minera l s .  



The law i s  c l e a r  t h a t  wi thout  permission a  s u b j e c t  

cannot sue  a  member of t h e  Executive Council a c t i n g  i n  

t h e  execut ion o f  h i s  o f f i c e ,  even f o r  d e c l a r a t o r y  r e l i e f .  

The Crown can be sued wi thout  permiss ion,  bu t  n o t  i t s  

p r i n c i p a l  o f f i c e r s .  

Sec t ion  2 4 ( 2 )  

Sec t ion  2 4  (2 )  reads  a s  fo l lows:  

( 2 )  No a c t i o n  whereby t h e  r e l i e f  claimed 
o r  p a r t  of  t h e  r e l i e f  claimed i s  an 
i n j u n c t i o n ,  mandamus, p r o h i b i t i o n  o r  
o t h e r  p rocess  o r  proceeding a f f e c t i n g  
o r  i n t e r f e r i n g  d i r e c t l y  o r  i n d i r e c t l y  
w i th  t h e  doing by a  person o r  t h e  omis- 
s i o n  by a  person o f  an a c t  au tho r i zed  o r  
d i r e c t e d  by a  s t a t u t e  of  t h e  L e g i s l a t u r e  of 
t h e  Province,  o r  by an o rde r  i n  counc i l  of  
t h e  Province,  s h a l l  be brought o r  main- 
t a ined  un less  permission t o  b r ing  o r  
mainta in  t h e  a c t i o n  has  f i r s t  been g iven  
by t h e  Lieu tenant  Governor i n  Council .  

The subsec t ion  r a i s e s  some problems of i n t e r p r e -  

t a t i o n .  I n  some cases  t h e  c o u r t s  have given it a  narrow 

i n t e r p r e t a t i o n .  In  o t h e r s  they have no t .  

The subsec t ion  was r e s t r i c t i v e l y  i n t e r p r e t e d  i n  

Rex ex r e 1  Mikklesen and McGaughey v. - Highway T r a f f i c  Baord, 

[I9471 1 W.W.R.  342 (S.C. A l t a . ) .  I n  t h a t  ca se ,  O'Connor 

J . A . ,  s i t t i n g  i n  t h e  T r i a l  Div is ion ,  g ran ted  a  mandamus 

t o  compel t h e  Highway T r a f f i c  Board t o  hold  p u b l i c  hear ings  

of c e r t a i n  a p p l i c a t i o n s  a s  r equ i r ed  by s t a t u t e .  He he ld  

t h a t  subsec t ion  24 ( 2 )  p roh ib i t ed  an a c t i o n  f o r  mandamus 

b u t  d i d  n o t  p r o h i b i t  a  motion f o r  mandamus. The d i s t i n c t i o n  

appears  t o  have been p r e s e n t  t o  t h e  mind of Milvain C . J . T . D .  

i n  Kish and Vaskovics v. D i r ec to r  o f  V i t a l  S t a t i s t i c s ,  119731 



2 W.W.R.  678, a  mandamus app l i ca t ion , ,when  he s a i d  t h a t  

t h e  t e c h n i c a l  d i f f i c u l t y  r a i s e d  by s e c t i o n  24(2)  was removed 

by agreement of  counse l  t o  cons ider  t h e  ma t t e r  t o  have 

been commenced by motion r a t h e r  than by o r i g i n a t i n g  

n o t i c e .  I t  was exp res s ly  drawn by him i n  Board of Governors 

of Mount Royal College v. Board of I n d u s t r i a l  Re la t ions  e t  a 1  

(unrepor ted;  S.C. Action 1 1 4 1 4 1 ,  Calgary,  June 10 ,  1974) an 

a p p l i c a t i o n  by way of c e r t i o r a r i  t o  quash an o rde r  c e r t i f y i n g  

a  barga in ing  agent .  He s a i d :  

I t  w i l l  be noted t h a t  t h e  s e c t i o n  [24 (2 )1  
p r o h i b i t s ,  wi thout  consen t ,  an ' a c t i o n ' .  S e c t i o n  
Sec t ion  2 ( 2 )  of t h e  J u d i c a t u r e  Act d e f i n e s  
t h e  word ' a c t i o n '  t o  mean:- 

a c i v i l  proceeding commenced i n  
such manner a s  may be p re sc r ibed  
by t h e  Rules of  Court and inc lude  
a  s u i t .  

Rule 6  of t h e  Rules s t i p u l a t e s  t h a t  c i v i l  pro- 
ceedings  may be commenced i n  any of t h r e e  ways; 
Sta tement  of Claim, Or ig ina t ing  Not ice  o r  
P e t i t i o n .  

This a ~ w l i c a t i o n  was launched bv Notice of Motion 
L & A 

and i s  n o t  touched by t h e  s t a t u t e .  See R .  ex r e 1  
Milikelson and McGaughey v. Highway T r a f f i c  Board 
[I9471 3 W.W.R.  342. 

I t  might s t i l l  be p o s s i b l e  t o  argue i n  another  c a s e  

t h a t  an a p p l i c a t i o n  f o r  an o r d e r  i n  t h e  na tu re  of c e r t i o r a r i  

1s a  c i v i l  proceeding and t h a t  t h e  Rules o f  Court p r e s c r i b e  

t h a t  i t  be commenced by n o t i c e  of motion, bu t  t h e  a u t h o r i t y  

of  t h e  Mikkelson and McGaughy and Mount Royal ca ses  i s  

unequivocal.  

The subsec t ion  was a l s o  r e s t r i c t i v e l y  i n t e r p r e t e d  

i n  - Canadian In t e ru rban  P r o p e r t i e s  Ltd. and Westco Investment 

Ltd.  v. The Development Appeal Board of t h e  C i ty  of Calgary 



and t h e  Ci ty  of Calgary (unrepor ted;  S.C. Action 108070, 

Calgary,  March 5 t h ,  1974).  Milvain  C . J . T . D .  assumed j u r i s -  

d i c t i o n  t o  e n t e r t a i n  an a p p l i c a t i o n  f o r  p r o h i b i t i o n  a g a i n s t  

t h e  Development Appeal Board. W e  a r e  t o l d  t h a t  counse l  

f o r  t h e  a p p l i c a n t  advanced two arguments t o  e s t a b l i s h  

t h a t  s e c t i o n  2 4  ( 2 )  d i d  n o t  apply.  The f i r s t  argument was 

t h a t  t h e  Board w a s  a c t i n g  under a by-law o f  t h e  Ci ty  of 

Calgary and n o t  under s t a t u t o r y  a u t h o r i t y .  The second 

was t h a t  s e c t i o n  24(2)  does n o t  apply when t h e  respondent 

i s  a c t i n g  o u t s i d e  i t s  s t a t u t o r y  a u t h o r i t y .  Milvain C . J . T . D .  

he ld  t h a t  s e c t i o n  24(2)  d i d  n o t  apply bu t  d i d  n o t  say which 

argument he had accepted ,  o r  whether he had accepted them 

both.  H e  d ismissed t h e  a p p l i c a t i o n  on t h e  mer i t s .  

The second argument was a l s o  r a i s e d  i n  Vladicka v. 

Board of School Trus tees  of Calgary.  [1974] 4 W . W . R .  159. 

A p u b l i c  school  suppor t e r  brought a  c l a s s  a c t i o n  f o r  an 

o r d e r  determining whether t h e  school  t r u s t e e s  had power 

under The School Act t o  award themselves c e r t a i n  honorar ia  

D. C.  McDonald J .  dismissed t h e  a p p l i c a t i o n  on t h e  m e r i t s .  

However, he  he ld  t h a t  he had j u r i s d i c t i o n  t o  e n t e r t a i n  i t  

wi thout  t h e  s t a t u t o r y  permission.  He d i s t i n g u i s h e d  t h e  

Mikkelsen and McGaughey c a s e  on t h e  grounds t h a t  t h e  

proceeding be fo re  him was c l e a r l y  an " a c t i o n " ,  b u t  went 

on t o  say a t  page 1 6 4 :  

However, i n  my view, t h e  r e l i e f  sought  by 
t h e  a p p l i c a n t ,  i f  g ran ted ,  would n o t  amount 
t o  ' a f f e c t i n g  o r  i n t e r f e r i n g  d i r e c t l y  o r  
i n d i r e c t l y  w i th  t h e  doing by a  person o r  
t h e  omission by a  person of an a c t  au thor ized  
or an a c t  d i r e c t e d  by a  s t a t u t e .  . . . '  
I f  t h e  a p p l i c a n t  is c o r r e c t  i n  a s s e r t i n g  
t h a t  t h e  r e sponden t ' s  r e s o l u t i o n  i s  beyond t h e  
powers g ran ted  t o  t h e  respondents  by s. 65 ( 4 )  ( f )  
of The School Act,  then t h e  respondent,  by 
adopt ing t h e  r e s o l u t i o n ,  has no t  done an a c t  
' au tho r i zed  o r  d i r e c t e d  by a  s t a t u t e . '  Indeed, 



t h e  p o s i t i o n  would be t h a t  t h e  respondent 
has done an a c t  - n o t  au thor ized  by The 
School Act. Therefore ,  it was n o t  necessary 
t o  o b t a i n  t h e  permission of t h e  Lieu tenant  
Governor i n  Council be fo re  commencing t h i s  
proceeding.  

A s i m i l a r  argument was accepted by Milvain C . J . T . D .  

i n  t h e  Mount Royal ca se  which we have prev ious ly  mentioned. 

H e  s a i d :  

I am f u r t h e r  o f  t h e  view t h a t  a  s u p e r i o r  
c o u r t  aanne t ,  s h o r t  of  very c l e a r  l e g i s -  
l a t i o n ,  be depr ived of t h e  power and duty 
of determining whether an i n f e r i o r  t r i b u n a l  
never had j u r i s d i c t i o n  o r  having s t a r t e d  
w i t h  it, l o s t  i t s  g r i p  through wrong doing 
amounting t o  a  d e n i a l  of n a t u r a l  j u s t i c e .  
I f  an i n f e r i o r  t r i b u n a l  e i t h e r  l acks  j u r i s -  
d i c t i o n  o r  has l o s t  it, then s u r e l y  any 
proceeding designed t o  quash t h e  r e s u l t  does 
no t  i n t e r f e r e  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  
w i t h  t h e  doing o f  an Act au thor ized  by 
s t a t u t e  o r  o rde r  i n  counc i l .  I cannot  con- 
template  t h e r e  being a u t h o r i t y  t o  do such 
improper a c t .  

I f  t h e  subsec t ion  does n o t  apply when it i s  a l l e g e d  t h a t  

t h e  a c t  complained of i s  done wi thout  a u t h o r i t y ,  i t s  a p p l i -  

c a t i o n  w i l l  be r e s t r i c t e d .  I t  may even be t h a t  it would no t  

p reven t  t h e  c o u r t  from g r a n t i n g  an i n t e r i m  i n j u n c t i o n  t o  an 

a p p l i c a n t  who could show a  good a rguable  c a s e  t h a t  t h e  a c t  

complained o f  was done wi thout  a u t h o r i t y .  

We t u r n  now t o  ca ses  i n  which s e c t i o n  24(2)  has  been 

he ld  t o  p revent  an a c t i o n  being maintained.  I t ,  a s  w e l l  a s  

s e c t i o n  2 4 ( 1 ) ,  was i n  i s s u e  i n  t h e  Arernex c a s e  i n  which 

S i n c l a i r  J.  he ld  t h a t  t h e  a c t i o n  could n o t  proceed wi thout  

permission.  S i n c l a i r  J.  s a i d :  



When one considers closely the far-reaching 
provisions of section 24 of the Judicature 
Act it is possible to envisage their being 
invoked by the Crown in a wide range of 
proceedings, involving a broad spectrum of 
claims for relief, because, taken literally, 
there could scarcely be any kind of a claim 
against the Crown that could not be said to 
affect, at least indirectly, the doing by a 
person or the omission by a person of an act 
authorized or directed by a statute of the 
Legislature of the Province. 

In Grande et a1 v. County of Parkland et a1 (unreported, 

S.C. Action 70009, Edmonton, September 10, 1971) Lieberman J. 

tended to the view that section 24 applied where the Queen 

was named as defendant but the complaint arose from things 

done by the Minister of Education. 

In Aristocrat Holdings Ltd. v. The Energy Resources 

Conservation Board & Calgary Power Ltd. (unreported, S.C. 

Action 77130, Edmonton, October 6, 1972) Pioore J. dismissed 

an application to prohibit the Energy Resources Conservation 

Board from proceeding with a hearing to determine whether or 

not a permit should issue for a power line, holding that 

section 24(2) applied. Although the proceeding was commenced 

by notice of motion the distinction between an "action" and 

a motion was not drawn. 

In Re Red Deer College Inquiry [19731, 2 W.W.R. 222 

an application was made by way of certiorari to quash an 

investigation under the Public Inquiries Act on the ground 

that the order in council appointing the Commissioner had 

not been filed under the Regulations Act and was therefore 

a nullity. The rights of the Crown were not affected. 

Primrose J. said that "one cannot overlook the provisions 

of section 24(2) of the Judicature Act, which have a specific 



purpose" and t h a t  wi thout  t h e  s t a t u t o r y  permission t h e  

c o u r t  had no j u r i s d i c t i o n .  The same judge, Primrose J . ,  

i n  - K r i t z i n g e r  v .  The Stony P l a i n  Hosp i t a l  D i s t r i c t  No. 84 

(unrepor ted;  S.C. a c t i o n  84219, Apr i l  22nd, 1974) adjourned 

an a p p l i c a t i o n  f o r  c e r t i o r a r i  wh i l e  t h e  a p p l i c a n t  ob ta ined  

t h e  s t a t u t o r y  permission.  The a p p l i c a t i o n  w a s  brought 

t o  quash t h e  suspension by a  h o s p i t a l  board of a  d o c t o r ' s  

p r i v i l e g e s  t o  p r a c t i c e  i n  t h e  h o s p i t a l .  

Sec t ion  24(2)  can be app l i ed  t o  many cases  which 

a f f e c t  e i t h e r  Crown proper ty  r i g h t s  o r  h igh  government 

p o l i c i e s .  I t  can a l s o  be app l i ed  t o  many more c a s e s  which 

a f f e c t  n e i t h e r .  While f u t u r e  jur isprudence might r e s t r i c t  

i t s  app l i ca t ion .  t h e  subsec t ion  remains capable  of broad 

a p p l i c a t i o n .  

I V .  PRACTICE RELATING TO SECTION 2 4  

Some lawyers t h i n k  t h a t  upon occasion t h e  s t a t u t o r y  

permission has been denied.  We have n o t ,  however, found 

such a  ca se ;  and we a r e  informed by t h e  Department o f  t h e  

Attorney General t h a t  a t  l e a s t  f o r  some y e a r s  p a s t  permission 

has been gran ted  a s  a  ma t t e r  o f  course .  An a p p l i c a n t  i s  

n e c e s s a r i l y  delayed f o r  t h e  t ime r equ i r ed  t o  o b t a i n  an 

o r d e r  i n  counc i l .  

The Attorney Gene ra l ' s  Department upon occas ion  

r a i s e s  t h e  absence of permission i f  i n  t h e  opinion of t h e  

Department proceedings a g a i n s t  a  Min i s t e r  should have been 

brought a g a i n s t  t h e  Crown i t s e l f .  The Department has a l s o  

r a i s e d  t h e  absence of permission i n  o t h e r  cases  such a s  

t h e  Aremex and Red Deer ca ses  r e f e r r e d  t o  above. In  c a s e s  

where t h e  respondent is n o t  an organ o f  government, he i s  

a t  l i b e r t y  t o  r a i s e  t n e  absence of permission i f  he s e e s  

f i t .  



V. PROPOSALS FOR CHANGE - 

1. Actions Against  t h e  Crown and Crown Servants  

(1) General Considerat ions  

The f i r s t  ques t ion  i s  whether t h e  Crown and i t s  

s e r v a n t s  should have s p e c i a l  p r o t e c t i o n  a g a i n s t  l awsu i t s .  

Our opinion is  t h a t  they should n o t  except  where s p e c i a l  

cons ide ra t ions  c l e a r l y  apply.  The Crown's common law 

immunity i n  t o r t  and t h e  common law requirement o f  a f i a t  

i n  o t h e r  cases  c r e a t e d  i n j u s t i c e .  The Proceedings Against  

t h e  Crown Act was in tended t o  do away w i t h  t h a t  i n j u s t i c e ,  

though it l e f t  some s p e c i a l  p rocedura l  and s u b s t a n t i v e  

p r o t e c t i o n s  t o  t h e  Crown, most o f  which a r e  n o t  r e l e v a n t  

t o  t h i s  Report.  Before t h a t  Act was passed,  however, 

s e c t i o n  24 had gone on t o  extend t o  Min i s t e r s  and o t h e r  

Crown s e r v a n t s  t h e  procedura l  p r o t e c t i o n  which a t  common 

law was a v a i l a b l e  only  t o  t h e  Crown i t s e l f .  

One argument i n  favour  of subsec t ion  24 (1) is  t h a t  

an a p p l i c a t i o n  f o r  permiss ion t o  sue  g ives  n o t i c e  of t h e  

in tended  a c t i o n  and g ives  t h e  government an oppor tun i ty  

e i t h e r  t o  s e t t l e  it o r  t o  s e e  t h a t  it i s l r o u g h t  a g a i n s t  

t h e  proper  p a r t y .  We have t h e r e f o r e  considered whether a 

requirement o f  n o t i c e  might be s u b s t i t u t e d  f o r  t h e  r equ i r e -  

ment o f  permission.  We t h i n k ,  however, t h a t  t h e  disadvan- 

t ages  would outweigh t h e  advantages.  The disadvantages  

i nc lude  delay and embarrassment t o  l i t i g a n t s ,  and t h e  

p o s s i b l e  l o s s  of  a cause  of a c t i o n  i f  an a c t i o n  i s  n o t  

p roper ly  c o n s t i t u t e d  i n  t ime  because n o t i c e  i s  n o t  given.  

W e  n o t e  t h a t  t h e  Commissioners on Uniformity decided 

a g a i n s t  such a p rov i s ion  (Proceedings of t h e  Conference of 

Commissioners on Uniformity, 1 9 5 0 ,  p. 2 2 ) .  



I t  may be s a i d  t h a t  s e c t i o n  2 4 ( 1 )  g ives  a  va luab le  

p r o t e c t i o n  t o  Min i s t e r s  a g a i n s t  vexat ious  proceedings 

which may be p o l i t i c a l l y  motivated.  We do n o t  accep t  t h a t  

argument. Other p o l i t i c a l  f i g u r e s  a r e  n o t  s i m i l a r l y  

p ro t ec t ed .  The law now provides  ways of d i spos ing  of 

vexa t ious  proceedings ,  and i f  b e t t e r  ways a r e  needed they 

should be made a v a i l a b l e  t o  a l l  defendants .  

I n  o u r  op in ion ,  t h e  s p e c i a l  p r o t e c t i o n  which s e c t i o n  

24 (1 )  g ives  t o  Min i s t e r s  of t h e  Crown is n o t  j u s t i f i e d .  

The procedura l  p r o t e c t i o n  o f  Min i s t e r s  can c r e a t e  t h e  same 

k ind  of i n j u s t i c e  a s  d i d  t h e  procedura l  p r o t e c t i o n  of 

t h e  Crown. Unless t h e r e  i s  s p e c i a l  reason f o r  t h e  p r o t e c t i o n ,  

we a r e  of t h e  opinion t h a t  it should n o t  be given.  The 

p r o t e c t i o n  of t h e  p r o v i n c i a l  government a g a i n s t  money 

judgments i s  n o t  such a  reason today whatever may have 

been t h e  c a s e  i n  1936, and w e  do n o t  t h i n k  t h e r e  i s  any 

o t h e r  s u f f i c i e n t  j u s t i f i c a t i o n  f o r  t h e  s e c t i o n .  

( 2 )  I n junc t ions  and Orders g iv ing  Re l i e f  Against  
t h e  Crown and i t s  Servants  

The nex t  ques t ion  i s  whether t h e r e  is s p e c i a l  reason 

t o  p r o t e c t  t h e  Crown and i t s  s e r v a n t s  a g a i n s t  i n j u n c t i o n s .  

The arguments a g a i n s t  such p r o t e c t i o n  a r e  f o r c e f u l l y  p resen ted  

i n  t h e  Report on C i v i l  Righ ts ,  Legal P o s i t i o n  of t h e  Crown, 

1972, i s sued  by t h e  Law Reform Commission o f  B r i t i s h  Columbia, 

though i t s  r e s u l t i n g  recommendation was n o t  g iven e f f e k t  t o  

by t h e  Crown Proceedings Act,  S.B.C. 1974, c .  2 4  which adopted 

most of t h e  Commission's recommendations. The Commission 

p o i n t s  o u t  t h a t  t h e  f e d e r a l  Crown L i a b i l i t y  Act,  R.S.C. 1970, 

c .  C-38, d i d  n o t  i nc lude  p r o t e c t i o n  a g a i n s t  i n j u n c t i o n s ;  and 

it t h i n k s  t h a t  t h e  exper ience of A u s t r a l i a  and t h e  United 

S t a t e s ,  which do n o t  p rov ide  f o r  such p r o t e c t i o n ,  is  more 



r e l e v a n t  t o  a  f e d e r a l  s t a t e  such a s  Canada than  i s  t h e  

exper ience  of a  u n i t a r y  s t a t e  such a s  t h e  United Kingdom. 

The Commission argues  t h a t  t h e  c o u r t s  w i l l  i n  proper  

ca ses  r e f u s e  i n j u n c t i o n s  and t h a t  t h e  l ack  o f  t h e  p r o t e c t i o n  

of an i n t e r i m  in junc t ion  may w e l l  cause  i r r e p a r a b l e  damage 

t o  a  c i t i z e n  whose r i g h t s  a r e  a t t a c k e d  by government. I t  

sugges t s  t h a t  " t h e  p re roga t ive  of execut ive  n e c e s s i t y  i s  

always a v a i l a b l e "  and t h a t  " t h e  e x t r a - l e g a l  p r i n c i p l e  of 

s t a t e  n e c e s s i t y "  has even j u s t i f i e d  t h e  Crown i n  assuming 

l e g i s l a t i v e  a u t h o r i t y  so  t h a t  t h e  s t a tu to ry  p r o t e c t i o n  of 

t h e  Crown a g a i n s t  i n j u n c t i o n s  is not  necessary.  

Never theless  we th ink  t h a t  t h e r e  may be c a s e s  i n  

which i n  t h e  i n t e r e s t  of  e f f e c t i v e  government, t h e  execut ive  

branch of government should have t h e  power t o  a c t  w i thou t  

being r e s t r a i n e d  by i n j u n c t i o n ;  and we t h i n k  t h a t  it must 

be l e f t  t o  t h e  execut ive  t o  i d e n t i f y  t hose  ca ses .  The 

c i t i z e n  w i l l  have t h e  r i g h t  t o  sue  f o r  a  d e c l a r a t i o n  and 

f o r  o t h e r  s u b s t a n t i v e  r e l i e f  such a s  damages. He w i l l  a l s o  

have h i s  r i g h t  t o  r a i s e  h i s  g r ievance  through t h e  p o l i t i c a l  

process .  

The nex t  ques t ion  i s  whether s e c t i o n  2 4  of t h e  

J u d i c a t u r e  Act is necessary i n  o rde r  t o  p r o t e c t  t h e  Crown 

and i ts  s e r v a n t s  a g a i n s t  i n j u n c t i o n s .  We t h i n k  n o t .  We 

b e l i e v e  t h a t  s e c t i o n  17 of t h e  Proceedings Against  t h e  Crown 

Act g ives  t h e  necessary p r o t e c t i o n .  I t  reads  a s  fo l lows:  

1 7 . 1 1 )  Where i n  proceedings a g a i n s t  t h e  Crown 
any r e l i e f  i s  sought  t h a t  might, i n  
proceedings between persons ,  be gran ted  
by way of  i n j u n c t i o n  o r  s p e c i f i c  pe r fo r -  
mance t h e  c o u r t  s h a l l  n o t ,  a s  a g a i n s t  
t h e  Crown, g r a n t  an i n j u n c t i o n  o r  make an 
o rde r  f o r  s p e c i f i c  performance bu t  may, i n  
l i e u  t h e r e o f ,  make an o rde r  d e c l a r a t o r y  o f  
the  r i g h t s  of t h e  p a r t i e s .  



(2 )  The c o u r t  s h a l l  n o t  i n  any proceedings 
g r a n t  an i n junc t ion  o r  make an o rde r  
a g a i n s t  an o f f i c e r  o f  t h e  Crown where 
t h e  e f f e c t  of  g ran t ing  t h e  i n j u n c t i o n  
o r  making t h e  o rde r  would be t o  g i v e  
any r e l i e f  a g a i n s t  t h e  Crown t h a t  could 
n o t  have been ob ta ined  i n  proceedings 
a g a i n s t  t h e  Crown bu t  may, i n  l i e u  t h e r e o f ,  
make an o r d e r  d e c l a r a t o r y  o f  t h e  r i g h t s  
of  t h e  p a r t i e s .  

"Of f i ce r "  is de f ined  i n  s e c t i o n  2 ( c )  of  t h e  Act t o  i nc lude  

"a Min i s t e r  of t h e  Crown and any s e r v a n t  of  t h e  Crown." 

Sec t ion  1 7 ( 1 )  c l e a r l y  p r o t e c t s  t h e  Crown i t s e l f .  

Sec t ion  17 (2)  appears  t o  us t o  be s u f f i c i e n t l y  broad t o  

p revent  an  i n d i r e c t  r e s t r a i n t  by i n j u n c t i o n s  being ob ta ined  

a g a i n s t  Min i s t e r s  and o t h e r  s e r v a n t s  of  t h e  Crown when an 

i n j u n c t i o n  could n o t  be ob ta ined  a g a i n s t  t h e  Crown i t s e l f .  

I n  summary, we th ink  t h a t  s e c t i o n  1 7  of  t h e  

Proceedings Against  t h e  Crown Act p roper ly  balances  t h e  

p u b l i c  i n t e r e s t  a g a i n s t  t h e  r i g h t s  o f  t h e  i n d i v i d u a l .  I t  

enables  t h e  execut ive  branch t o  a c t  i n  t h e  p u b l i c  i n t e r e s t  

even i f  t h e  r i g h t s  of  t h e  i n d i v i d u a l  must t emporar i ly  s u f f e r ;  

bu t  it l eaves  t h e  i n d i v i d u a l  f r e e  t o  o b t a i n  d e c l a r a t o r y  

r e l i e f  and damages a s  w e l l  a s  t o  any remedies which he 

may o b t a i n  through t h e  p o l i t i c a l  p rocess .  

2 .  - Actions Against  Others  

Agencies and i n d i v i d u a l s  a c t i n g  under s t a t u t e s  and 

o r d e r s  i n  counc i l  perform many important  func t ions .  How- 

e v e r ,  we s e e  no reason why they should n o t  perform t h e i r  

func t ions  under t h e  supe rv i s ion  of t h e  c o u r t s .  School 



boards,  development appea l  boards,  p u b l i c  i n q u i r i e s  and 

r e g i s t r a r s  o f  v i t a l  s t a t i s t i c s ,  t o  name a  few of t h o s e  

mentioned i n  t h e  c a s e s ,  can func t ion  q u i t e  adequately  

under t h a t  supe rv i s ion .  No o t h e r  j u r i s d i c t i o n  f i n d s  it 

necessary t o  r e q u i r e  permission f o r  proceedings a g a i n s t  

them. Municipal government i n  Alber ta  is n o t  p ro t ec t ed  

by s e c t i o n  2 4 ( 2 ) ;  o r  a t  l e a s t  no municipal  body has r a i s e d  

t h e  s e c t i o n .  We no te ,  t oo ,  t h a t  t h e  need f o r  permission by 

way of o r d e r  i n  counc i l  t o  b r i n g  a c t i o n  a g a i n s t  t h e  

Univers i ty  of  Alber ta  was removed when t h e  new U n i v e r s i t i e s  

Act was passed i n  1 9 6 6 .  

Some agenc ies  may do t h i n g s  which r e l a t e  t o  high 

government p o l i c y .  The freedom of t h e  execut ive  branch 

t o  a c t  is,  however, p r o t e c t e d  by s e c t i o n  1 7  of t h e  Proceedings 

Against  t h e  Crown Act;  and we th ink  t h a t  t h a t  freedom i s  

a l l  t h a t  t h e  p u b l i c  i n t e r e s t  r e q u i r e s .  Other ma t t e r s  may 

be more f i t t i n g l y  l e f t  t o  t h e  c o u r t s .  

3 .  Recommendations 

For t h e  reasons  t h a t  we have g iven ,  we have concluded 

t h a t  s e c t i o n  2 4  is no t  needed and is capable  o f  c r e a t i n g  

i n j u s t i c e .  We a r e  r e in fo rced  i n  t h i s  opinion by t h e  

governmental p r a c t i c e  of g r a n t i n g  permission a s  a  ma t t e r  o f  

course ;  i f  it were a  necessary p r o t e c t i o n  governmental 

p r a c t i c e  would be d i f f e r e n t .  

Is it important  t h a t  t h e  s e c t i o n  be repea led?  Our 

answer i s  a f f i r m a t i v e .  I n  t h e  hands of an admin i s t r a t i on  

which chose n o t  t o  g r a n t  permission a s  a  ma t t e r  of  course  

t h e  s e c t i o n  could be used t o  deny j u s t i c e  t o  t h e  i n d i v i d u a l .  

I t  i s  cont ra ry  t o  t h e  s p i r i t  of t h e  Proceedings Against  

t h e  Crown Act and i s  capable of being i n t e r p r e t e d  i n  a  way 

which would g r e a t l y  r e s t r i c t  t h e  r i g h t s  g ran ted  by t h a t  Act. 

Even i f  permission i s  gran ted  f r e e l y ,  t h e  s e c t i o n  causes  



embarrassment and expense to litigants who do not know of 

its existence, and it must necessarily cause delay to those 

who obtain permission. 

We therefore recommend that section 24 of the Judicature 

Act be repealed and that the reference to it in section 3(1) 

of the Proceedings Against the Crown Act be deleted. 

7 August 1974 

W. F. Bowker 

R. P. Fraser 
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