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INSTITUTE OF LAW RESEARCH AND REFORM 

Report on J o i n d e r  of  Divorce Proceedings 
w i th  o t h e r  Causes of Action 

I n  t h e  course  of i t s  s tudy  of family law, t h e  

I n s t i t u t e  has  included t h e  s u b j e c t  of family  c o u r t s .  One 

i n c i d e n t a l  ma t t e r  t h a t  came t o  our  a t t e n t i o n  was t h a t  of 

jo inder  of d ivorce  proceedings wi th  o t h e r  causes  of a c t i o n  

between husband and wi fe .  We undertook t o  examine t h i s  

t o p i c  wi th  a view t o  f u r n i s h i n g  t o  t h e  A lbe r t a  judges t h e  

informat ion we have gathered and t o  making a recommendation. 

A. JURISDICTION FOR MAKING DIVORCE RULES 

Sec t ion  1 9  of t h e  Divorce Act (1967-68, c .  24 (Can.) )  

permi t s  t h e  making of r u l e s  r e l a t i n g  t o  d ivo rce  proceedings 

by two a l t e r n a t e  bodies .  F i r s t l y  " a  c o u r t  o r  c o u r t  of 

appea l  may make r u l e s  of  c o u r t  a p p l i c a b l e  t o  any proceedings 

under t h i s  Act w i th in  t h e  j u r i s d i c t i o n  of t h a t  c o u r t .  . . ." 
Sect ion  1 9  (2 )  , however, goes on t o  s t a t e  t h a t :  "Notwithstanding 

subsec t ion  (1) t h e  Governor i n  Council may make such regula-  

t i o n s  a s  he cons ide r s  proper  t o  a s su re  uniformity  i n  t h e  

r u l e s  of  c o u r t  made under t h i s  Act". I t  i s  s i g n i f i c a n t  

t o  n o t e  t h a t  s e c t i o n  19 ( 2 )  f u r t h e r  s t a t e s  t h a t :  "any regula-  

t i o n s  made under t h i s  subsec t ion  p r e v a i l  over r u l e s  of  c o u r t  

made under subsec t ion  ( I ) " ,  namely, by t h e  c o u r t s .  

A t  an e a r l y  s t a g e  fol lowing t h e  enactment of t h e  new 

Divorce Act t h e  Chief J u s t i c e s  agreed t h a t  an e f f o r t  would 

be  made t o  have uniform d ivorce  r u l e s .  A meeting was 

h e l d ,  a t t ended  by r e p r e s e n t a t i v e s  of t h e  Bench i n  t h e  

prov inces ,  f o r  t h e  purpose of d r a f t i n g  t h e  d ivo rce  r u l e s .  



A set of rules was drafted and it was agreed by the Chief 

Justices that substantially similar rules would be adopted 

in each province. 

B. THE RULE AS IT APPEARS IN EACH PROVINCE 

Among the divorce rules proposed was one which 

restricted the scope of divorce proceedings. The Ontario 

rule which was to be the prototype for all provinces was 

Rule 778 and reads as follows: 

No claim except for corollary relief under 
the Divorce Act (Canada) or for alimony or for 
the maintenance or custody of children shall 
be joined with a matrimonial cause-I 

The corresponding rule in Alberta provides: 

Rule 563(3) 

No cause of action except for corollary relief 
under sections 10 and 11 of the Divorc Act 
shall be joined with a divorce action. 9 

'See Gentile v. Gentile, Unreported (March 13, 1970) 
(Ont. S.C.) (claim for alimony may be joined with divorce 
cause pursuant to ~atrimonial-causes ~ i l e  778 (Ontario)); 
Hamvas v. Hamvas [I9701 1 O.R. 528 (application for declaration 
that a separation agreement is not binding cannot be joined 
in divorce proceedings). 

2 ~ e e  Wagner v. Wagner (1970) 73 W.W.R. 474 (Alta. S.C.) 
(action for partition and sale of matrimonial home may be 
brought concurrently with proceedings for divorce). 



In the province of Ontario (Rule 778), in Manitoba 

(Rule 708) ,3 in New Brunswick (Rule 3) ,4 and in Nova Scotia 

(Order LXXI Rule 3), all have the same wording as originally 

proposed. 

The Newfoundland Rule 7 is framed as follows. 

No cause of action except one for corollary relief 
by way of an order under sections 10 and 11 of the 
Act shall be included in a Petition. 

The Provinces of Saskatchewan, P.E.I. and B.C. have 

provisions in their respective rules for joining certain 

other matters with leave. The two related rules in Saskatchewan 

are as follows: 

Saskatchewan Rule 587 

No claim except for corollary relief under the 
Divorce Act or for alimony or for maintenance 

3 ~ e e  Grini v. Grini (1969) 68 W.W.R. 591, 594 (Wilson 
J.? "Respondent has not seen fit to present, as part of her 
case, an application for relief under The Child Welfare Act. 
This could have been done. ... I see no reason why a 
claim to corollary relief beyond the jurisdiction of the 
court under the Divorce Act may not be tried with, or 
immediately following, proceedings under that statute."). 
See also Mercury v. Mercury, infra, footnote 5. 

4 ~ e e  White v. W*, Unreported (November 25, 1970) 
(N.B.C.A.) (respondent cannot amend counter-petition for 
divorce in order to claim, in the alternative, a judicial 
separation). 



o r  custody of c h i l d r e n 5  and except  t hose  
r e f e r r e d  t o  i n  Rule 480 wi th  leave  of t h e  
Court  t o  be  ob ta ined  ex p a r t e  o r  o therwise  
a s  t h e  Court  may d i r e 5  s h a l l  be joined 
i n  a P e t i t i o n  f o r  Divorce. 

and Rule 480 

A l l  a c t i o n s  f o r  n u l l i t y  of marr iage,  resti- 
t u t i o n  of conjugal  r i g h t s ,  j a c t i t a t i o n  of 
marr iage,  j u d i c i a l  separa t ion6  o r  d i s s o l u t i o n  
of marr iage,  s h a l l  be commenced by W r i t  of 
Summons and excep t  a s  i n  t h i s  o r d e r  o the r -  
w i s e  provided,  t h e  p r a c t i c e  and procedure 
s h a l l  be t h e  same a s  i s  provided f o r  a c t i o n s  
s o  commenced i n  t h e  Court.  

I n  P.E. I. Sec t ion  3 (1) of t h e  Divorce Regulations 

r eads  a s  fo l lows:  

Sec t ion  3 (1) 

No cause of a c t i o n  save f o r  alimony, maintenance, 
b a r r i n g  of dower o r  t h e  custody of c h i l d r e n  s h a l l  
be  jo ined wi th  a proceeding f o r  Divorce wi thout  
t h e  l eave  o f  a Judge t o  be ob ta ined  ex p a r t e  be fo re  
t h e  s e r v i c e  of t h e  P e t i t i o n ,  o r  t h e r e a f t e r ,  upon 
n o t i c e  t o  a l l  p a r t i e s  who have been served.  

'chantry v. Chantry (1968) 63 W.W.R.  281 (Sask. Q.B.) 
(Where a p e t i t i o n  f o r  d ivo rce  i s  dismissed,  t h e  c o u r t  has  
no j u r i s d i c t i o n  t o  award custody pursuant  t o  s e c t i o n  ll(1) (c)  
of t h e  Divorce A c t ,  1968. An o rde r  f o r  custody may, never- 
t h e l e s s ,  be  gran ted  pursuant  t o  p r o v i n c i a l  l e g i s l a t i o n ) .  
For corresponding r u l i n g  i n  Manitoba, s e e  Mercury v. 
Mercury, Unreported (December 31, 1969) (Man. Q . B . ) .  See 
a l s o  v. [I9701 1 O.R.  331 (Ont. C . A . ) ;  Evans v. 
Evans (1969) 70 W.W.R.  153 (B.C.S.C.) . 

'compare Henning v. Henning [1971] 3 W . W . R .  159,  1 6 0  
(Sask. Q.B.)  (Bence, C . J .Q .B .  : "There i s  no p rov i s ion ,  
e i t h e r  by s t a t u t e  o r  Rule o f  Court ,  f o r  a c o u n t e r - p e t i t i o n  
f o r  j u d i c i a l  s e p a r a t i o n  i n  an a c t i o n  under t h e  Divorce A c t . " ) .  



The comparable r u l e  i n  B.C.  has  4 p a r t s  and reads  a s  

fo l lows  : 

Rule 4 ( 1 )  

N o  cause  of a c t i o n  except  f o r  c o r o l l a r y  r e l i e f  
under t h e  Act o r  f o r  alimony o r  f o r  maintenance, 
o r  f o r  t h e  maintenance o r  custody of c h i l d r e n ,  
may be joined wi th  a  d ivorce  a c t i o n  wi thout  
l eave .  

Rule 4 ( 2 )  

With l eave  of a  Judge t o  be ob ta ined  ex p a r t e  
p r i o r  t o  s e r v i c e  of a  p e t i t i o n ,  o r  under n o t i c e  
a f t e r  s e r v i c e  of t h e  p e t i t i o n ,  a  p e t i t i o n e r  may 
j o i n  w i th  a  d ivorce  a c t i o n  a  cause  of a c t i o n  
founded under t h e  Equal Guardianship of I n f a n t s  
A c t  o r  under t h e  Divorce and Matrimonial Causes 
Act i n  f o r c e  i n  t h e  Province.7 

'see Lyon v. Lyon, Unreported (June 30, 1969) (B.C.S.C.) 
( c o u n t e r - p e t i t i o n  f o r  d ivo rce  may be amended by adding a l t e r -  
n a t i v e  c l a im  f o r  d e c l a r a t i o n  of n u l l i t y ) ;  St rachan v. Strachnn 
(1970) 72 W.W.R. 383 (B.C.S.C.) ( i n t e r i m  i n j u n c t i o n  may be 
g ran ted  t o  r e s t r a i n  t h e  respondent from moles t ing  t h e  
p e t i t i o n e r  or r e t u r n i n g  t o  t h e  matrimonial  home and such 
i n j u n c t i o n  may be dec l a red  o p e r a t i v e  u n t i l  decree  a b s o l u t e  
o r  d i s p o s i t i o n  of t h e  matrimonial  home); K r a f t  v. K r a f t  
(1970) 8  D.L.R.  (3d) 744 (B.C.S.C.) ( a c t i o n  f o r  damages f o r  
a d u l t e r y  may be joined wi th  proceedings f o r  d i v o r c e ) ;  Anderson 
v. Anderson and Mikolas (1970) 75 W.W.R. 179 (B .C .C .A . )  ( a c t i o n  
f o r  damages f o r  a d u l t e r y  may be jo ined wi th  proceedings f o r  
d i v o r c e ) ;  subsequent proceedings ,  Anderson v. Anderson - and 
Mikolas [I9711 1 W.W.R.  79 (B.C.S.C.) ; E a r l e  v .  E a r l e  and 
Huumonen (1969) 69 W.W.R.  6 9 9  (B.C.S.C.) ( a p p l i c a t i o n  under 
s e c t i o n  5 of Change of Name Act, R.S.B.C., 1960, ch. 50 
may be e n t e r t a i n e d  a t  conc lus ion  of t r i a l  wherein d ivo rce  
g r a n t e d ) ;  MacLeod v. MacLeod (1969) 67 W.W.R.  111, 1 1 2  (B.C.S.C.) 
(Morrow, L.J.S.C.: "A t r i a l  on a  p e t i t i o n  f o r  d ivorce  cannot 
b e  t r i e d  j o i n t l y  wi th  a  c la im by respondent t o  enforce  a  
s e t t l e m e n t  under t h e  Married Women's Proper ty  Act o r  under 
t h e  c i v i l  law of Quebec. " )  



Rule 4 ( 3 )  

A Respondent may wi thout  l eave  r a i s e  i n  h i s  answer 
and coun te r -pe t i t i on  a cause  of a c t i o n  o r  defence 
founded under t h e  Divorce Act,  t h e  Divorce and 
Matrimonial Causes Act o r  t h e  Equal Guardianship 
of I n f a n t s  Act. 

Rule 4 ( 4 )  

Where a c a u s e  of defence o r  a c t i o n  i s  joined under 
sub- ru le  ( 2 )  o r  ( 3 )  a Judge may g ive  such d i r e c t i o n s  
a s  he may cons ider  necessary f o r  t h e  f u r t h e r  conduct 
of  t h e  a c t i o n ,  i nc lud ing  d i r e c t i o n s  on t h e  form o f  
p lead ings  t o  be f i l e d  and d e l i v e r e d  and t imes f o r  
f i l i n g  and d e l i v e r y .  

I n  Quebec A r t i c l e s  208 and 2 1 1  of  t h e  C i v i l  Code a r e  

p e r t i n e n t  t o  t h i s  s tudy .  

A r t i c l e  208 

Sepa ra t ion  from bed and board c a r r i e s  wi th  it 
s e p a r a t i o n  of p roper ty ;  d ivorce  c a r r i e s  wi th  it 
d i s s o l u t i o n  of t h e  matrimonial  regime. 

A r t i c l e  2 1 1  

Divorce produces i t s  e f f e c t s  only  from t h e  d a t e  
on which a f i n a l  judgment makes a b s o l u t e  t h e  
decree  n i s i  which gran ted  it. 

U n t i l  such d a t e ,  t h e  wi fe  may demand t h e  conserva- 
t o r y  remedies contemplated i n  A r t i c l e s  814 and 815 
o f  t h e  Code of C i v i l  Procedure.8 

8 ~ e e  Shaf f ran  v .  Shdffaan [I9691 3 . .  1 0 1  (Que . )  ( t h e  c o u r t  
has no j u r i s d i c t i o n  i n  d ivo rce  proceedinqs t o  a u t h o r i z e  t h e  
enforcement of  p roper ty  r i g h t s  b r  t o  a d j i d i c a t e  upon t h e  
d i spu ted  r i g h t s  o f  t h e  conso r t s  under t h e i r  marr iage 
c o n t r a c t )  . 



I t  is  r e a d i l y  apparen t  t h a t  any proceeding regard ing  

f o r f e i t u r e  by t h e  g u i l t y  spouse of t h e  g i f t s  contained i n  

t h e  marr iage c o n t r a c t  could n o t  be decided be fo re  t h e  decree  

a b s o l u t e ,  because t h e  decree  n i s i  may be s e t  a s ide .  

I t  i s  s t i l l  n o t  c l e a r  i n  Quebec whether a judge can 

a t  t h e  same t i m e  e x e r c i s e  d ivo rce  j u r i s d i c t i o n  and j u r i s -  

d i c t i o n  under A r t i c l e  2 0 8  of t h e  C i v i l  Code. The Canadian 

Bar A s s o c i a t i o n ' s  proposed amendment would be h e l p f u l  i n  

r e s o l v i n g  t h a t  problem. 9 

C. ASSESSMENT OF THE RESTRICTIVE RULES 

Since t h e  Rule i s  n o t  uniformly worded i n  a l l  of t h e  

provinces  any assessment o r  comments cannot  be  g e n e r a l l y  

app l i ed .  And, a s  i s  common i n  most l e g a l  m a t t e r s ,  t h e  

d i v e r s i t y  o f  views he ld  by t h e  Chief J u s t i c e s ,  Cle rks  of 

'WHEREAS a  p e t i t i o n  f o r  d ivorce ,  pursuant  t o  t h e  
Divorce Act (Canada), i s  presen ted  t o  a  c o u r t  having 
o r i g i n a l  j u r i s d i c t i o n  i n  a  Province of Canada; 

AND WHEREAS t h e  p a r t i e s  i n  d ivo rce  proceedings 
have o t h e r  r i g h t s  and remedies a v a i l a b l e  under a p p l i c a b l e  
P r o v i n c i a l  laws; 

AND WHEREAS it i s  d e s i r a b l e  t o  ensure  t h a t  t h e  
c o u r t  hea r ing  t h e  d ivorce  p e t i t i o n  be a b l e  t o  e x e r c i s e  
concur ren t  j u r i s d i c t i o n  wi th  r e s p e c t  t o  t h e  o t h e r  r i g h t s  
and remedies a v a i l a b l e  t o  t h e  p a r t i e s ;  

BE I T  THEREFORE RESOLVED t h a t  The Canadian Bar 
Assoc ia t ion  recommends t h a t  t h e  Divorce A c t  (Canada) be 
amended by adding,  a f t e r  Sec t ion  5 t h e r e o f ,  t h e  fo l lowing  
Sec t ion  5-A: 

"5-A. Nothing i n  t h i s  Act p revents  a  Court  
of  a  Province from e x e r c i s i n g  a  
j u r i s d i c t i o n  confer red  upon it by 
t h e  law of t h e  Province concur ren t ly  
wi th  t h e  d ivorce  p e t i t i o n . "  

( 1 9 7 0  Proc.  CBA 1 1 1 - 1 1 2 )  



Court  and p r a c t i t i o n e r s  a c r o s s  Canada emphasizes t h e  d i f f i c u l t y  

i n  e s t a b l i s h i n g  a  uniform p r a c t i c e .  

I t  is apparen t  t h a t  t h e  Departments of  t h e  At torney 

General  i n  each province have a  watchful  i n t e r e s t  i n  t h e  

o p e r a t i o n  of t h e  Rule b u t  g e n e r a l l y  t h e r e  appeared t o  be  a  

r e l u c t a n c e  t o  express  any viewpoint .  This  was l i k e w i s e  t h e  

c a s e  w i th  Clerks  of t h e  Court  w i th  some except ions .  One 

contended t h a t  t h e  p r e s e n t  procedure was working very we l l  

and expressed grave concern about p rocedura l  t a n g l e s  t h a t  

would be encountered i f  ma t t e r s  o t h e r  than  c o r o l l a r y  r e l i e f  

were t o  be joined t o  t h e  Divorce ac t ions .  I t  was l i kewise  

s t a t e d  t h a t  t h e  p re sc r ibed  p e t i t i o n  form was e n t i r e l y  

i n a p p r o p r i a t e  f o r  combining o t h e r  causes  of a c t i o n  t o  t h e  

Divorce a c t i o n .  

Understandably t h e  most d ive rgen t  and most s t r o n g l y  

expressed views came from t h e  judges and t h e  lawyers.  Since 

t h e  sampling of lawyers was n o t  l a r g e  and t h e  number of 

responses  was even smal le r  t h e r e  w i l l  be no a t t empt  t o  

f a sh ion  any kind of consensus.  Some lawyers w i th  ex t ens ive  

p r a c t i c e s  i n  d ivorce  approved of t h e  r e s t r i c t i v e  r u l e .  Most 

appear t o  r e s o l v e  r e l a t e d  ma t t e r s  by commencing a c t i o n s  

concur ren t ly  w i th  t h e  Divorce Action and having both a c t i o n s  

heard by t h e  same Judge s imul taneously .  Many lawyers,  

however, expressed s t rong  d i s s s a t i s f a c t i o n  wi th  t h i s  procedure 

and expressed a  keen i n t e r e s t  i n  having one c o u r t  wi th  t o t a l  

j u r i s d i c t i o n  i n  d e a l i n g  wi th  a l l  ma t t e r s  r e l a t e d  t o  t h e  

fami ly .  The o b j e c t i o n s  t o  m u l t i p l i c i t y  of j u r i s d i c t i o n s  

regard ing  family  problems and t h e  wish f o r  one comprehensive 

c o u r t  were u n s o l i c i t e d  r e a c t i o n s  and evidence a  s t r o n g  under- 

l y i n g  d i s s a t i s f a c t i o n  wi th  t h e  e x i s t i n g  s t r u c t u r e .  



The responses from the Chief Justices were very 

gratifying in that 10 replied and their views were promptly 

and fully stated. The assessments ranged from the con- 

viction that the legal profession is well adjusted to the 

restrictive rule and even the proposed Canadian Bar 

Association amendment is not essential, to an outcry of 

frustration with the conservative attitudes in dealing 

with family problems. There was a severe rebuke regarding 

the preoccupation with jurisdictions and the resulting 

multiplicity of actions. However, one could safely infer 

from all the views expressed that the Judges are generally 

anxious to resolve the matrimonial disputes and related 

matters as expeditiously as possible. 

Several Chief Justices expressed a concern that the 

Court's jurisdiction under the Divorce Act ended immediately 

on a refusal to grant the divorce even when the circum- 

stances would seem to require some direction with respect 

to custody or maintenance. Some suggested that the present 

Rules should be amended to enable the Court to exercise 

provincially granted jurisdiction in the family dispute 

even if the divorce fails. 

A very serious question as to jurisdiction was raised 

by two Judges who contend that the Divorce Act by designating 

a particular court in each province thereby constitutes that 

court as a special Divorce Court and thus limits its 

jurisdiction strictly to the Divorce Act. Such a court 

they suggest is consequently totally without jurisdiction 

to deal with matters apart from the Divorce Act, rules 

notwithstanding. Were it necessary to comment on this 

suggestion we are of the opinion that the jurisdiction 



i s  ves t ed  i n  t h e  e x i s t i n g  c o u r t .  
1 0  

D. THE ALBERTA SITUATION 

There i s  l i t t l e  disagreement i n  Alber ta  t h a t  Rule 

563(3)  p r o h i b i t s  t h e  jo inder  of o t h e r  causes  of a c t i o n  t o  

t h e  d ivo rce  a c t i o n  a p a r t  from t h e  c o r o l l a r y  ma t t e r s  of  

custody,  alimony and maintenance. When o t h e r  ma t t e r s  

a r i s i n g  from t h e  family  d i s p u t e  r e q u i r e  a d j u d i c a t i o n  it i s  

reasonably w e l l  e s t a b l i s h e d  p r a c t i c e  t o  commence a  s e p a r a t e  

a c t i o n  by Statement of  Claim and s e t  both  a c t i o n s  be fo re  

t h e  same judge. I t  appears  t h a t  some lawyers have sought 

and have succeeded i n  conso l ida t ing  t h e  two a c t i o n s .  However, 

t h e r e  a r e  some s e r i o u s  misgivings  a s  t o  t h e  p r o p r i e t y  of t h e  

Order of  conso l ida t ion .  Consolidated p lead ings  a r e ,  f o r  

example, i napprop r i a t e .  I t  i s  more common f o r  t h e  judge 

t o  hea r  both  a c t i o n s  s e p a r a t e l y  and wi th  t h e  consen t  of  

counsel  t h e  evidence i n  one a c t i o n  i s  app l i ed  m u t a t i s  mutandi 

i n  t h e  o t h e r .  I t  is c l e a r ,  however, t h a t  t h e  wording of 

Rule 563(3)  f o r b i d s  i n c l u s i o n  o f  o t h e r  causes  of a c t i o n  i n  

t h e  p e t i t i o n  i t s e l f  ( t h e  p lead ing)  and probable  t h a t  it 

p r o h i b i t s  t h e  proceedings ( a s  d i s t i n c t  from t h e  p lead ings)  

being joined.  

1 0  see: Trombley v .  Trombley [I9711 3  W.W.R. 
388 (Al ta .  S.C.); Dame R v .  B. [1970] C.S. 642, 651-652 
(Que.)  (Puddicombe, J . :  " ~ o z r a r y  t o  t h e  apparen t  sub- 

miss ion t h a t  La Cour supe5ieure  ( d i v i s 9 n  des  d ivo rces )  
e t  l a  Cour supe/rieure ( j u r i d i c t i o n  ggnera le )  c o n s t i t u t e  two 
c o u r t s ,  i n  my opinion t h e  Divorce Act has n o t  c r e a t e d  o r  
nominated a  new c o u r t ,  it has  simply confer red  on t h e  
Super ior  Court  o f  Quebec j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  
p e t i t i o n  f o r  d ivorce  and t o  g r a n t  r e l i e f  i n  r e s p e c t  
t h e r e o f . " ) .  A s  t o  t h e  e x e r c i s e  of d ivorce  j u r i s d i c t i o n  
by Judqes of t h e  County Court  i n  t h e i r  capac i ty  a s  l o c a l  
~ i d g e s - o f  t h e  Supreme Cour t ,  s e e  ~ e f e r e n c e  Re c o n s t i t u t i o n a l  
V a l i d i t y  o f  Sec t ion  11 of t h e  J u d i c a t u r e  Amendment Act, 1970 
(No. 4 )  [I9711 2 O.R.  5 2 1  (Ont. C.A.) . 



I n  undefended d ivorce  a c t i o n s  it i s  common p r a c t i c e  

f o r  counsel  t o  f i l e  t h e  Minutes of  Se t t l ement  which u s u a l l y  

d e a l  w i th  t h e  ma t t e r  of  custody and maintenance. The t r i a l  

judge approves t h e  Se t t l ement  and by r e f e r e n c e  makes t h e  

terms of Se t t l ement  a  p a r t  of  t h e  Decree N i s i .  We a r e  n o t  

aware of any cha l lenge  having been made t o  t h e  j u r i s d i c t i o n  

of t h e  Court  t o  i nc lude  such ma t t e r s  where bo th  p a r t i e s  

agree .  I t  has been noted,  however, t h a t  a  few judges have 

r e c e n t l y  exp res s ly  s t a t e d  t h a t  t h e  Decree N i s i  w i l l  i t s e l f  

con ta in  only t h e  o r d e r  regard ing  d ivorce  and t h e  c o r o l l a r y  

r e l i e f  and t h a t  t h e r e  w i l l  be no mention of t h e  t e r m s  of 

the s e t t l e m e n t .  Whether t h i s  l i m i t a t i o n  on t h e  Decree N i s i  

w i l l  become g e n e r a l  p r a c t i c e  i n  Alber ta  i s  a s  y e t  t o o  e a r l y  

t o  determine.  

The Albe r t a  laywers express  g e n e r a l ,  b u t  by no means 

unanimous, d i s s a t i s f a c t i o n  wi th  t h e  r u l e  and t h e  e x i s t i n g  

p r a c t i c e .  There i s  some concern t h a t  t h e  r a t h e r  s p e c i a l i z e d  

d ivo rce  procedure w i th  h i a t u s  between t h e  decree  n i s i  and 

decree  a b s o l u t e  would simply n o t  be  a p p r o p r i a t e  f o r  t h e  

de te rmina t ion  of p roper ty  r i g h t s  f o r  example. 

E .  CONCLUSION 

Sec t ion  2 ( g )  o f  t h e  Divorce Act,  1968, provides  t h a t  

" ' p e t i t i o n '  f o r  d ivorce  means a  p e t i t i o n  o r  motion f o r  a  

decree  of d ivo rce ,  e i t h e r  w i th  o r  wi thout  c o r o l l a r y  r e l i e f  

by way of an o r d e r  under s e c t i o n  1 0  o r  11". I t  can be 

argued t h a t  t h i s  d e f i n i t i o n  e f f e c t i v e l y  prec ludes  any 

c o l l a t e r a l  i s s u e s  being in t roduced  i n  t h e  p e t i t i o n  f o r  

d ivo rce  and accordingly t h e r e  can be no f u s i o n  of a  p e t i t i o n  

f o r  d ivorce  w i th  a  s ta tement  of  c la im involv ing  some o t h e r  

matrimonial  d i s p u t e .  Sec t ion  1 9 ( 1 )  o f  t h e  Divorce Act ,  1968, 



provides:  "A c o u r t  o r  c o u r t  of  appeal  may make r u l e s  of 

c o u r t  a p p l i c a b l e  t o  any proceedings under t h i s  Act w i t h i n  

t h e  j u r i s d i c t i o n  of t h a t  c o u r t ,  inc lud ing ,  w i thou t  

r e s t r i c t i n g  t h e  g e n e r a l i t y  of t h e  foregoing ,  r u l e s  of  

c o u r t  ( a )  r e g u l a t i n g  t h e  p lead ing ,  p r a c t i c e  and procedure 

i n  t h e  c o u r t .  . . ." I t  would s e e m  t h a t  t h e  aforementioned 

p rov i s ion  is concerned only wi th  t h e  r e g u l a t i o n  of p lead ing ,  

p r a c t i c e  and procedure i n  d ivorce  and t h a t  any a t tempt  t o  

permit  t h e  jo inder  of  o t h e r  causes  would n o t  f a l l  w i t h i n  

the a u t h o r i z a t i o n  gran ted  pursuant  t o  s e c t i o n  1 9 ( l )  ( a ) .  

I t  may n o t ,  t h e r e f o r e ,  be p o s s i b l e  t o  r e v i s e  t h e  

form of p lead ings  i n  d ivorce  causes  s o  a s  t o  admit  of  t h e  

i nco rpo ra t ion  of o t h e r  matrimonial  i s s u e s .  Indeed, it may 

n o t  be d e s i r a b l e  t o  do so ,  i n  view of t h e  form of t h e  

d ivorce  p e t i t i o n .  There i s  n o t ,  however, any v a l i d  reason 

why t h e  proceedings launched by s ta tement  of  c l a im  and t h e  

d ivo rce  proceedings launched by p e t i t i o n  cannot proceed 

t o g e t h e r  even i f  n o t  fo rmal ly  conso l ida t ed .  Indeed, i n  

most c a s e s ,  it i s  c l e a r l y  d e s i r a b l e  t h a t  a l l  i s s u e s  between 

spouses be  determined a t  one t i m e .  I n  a d d i t i o n ,  it seems 

wrong t o  deny t h e  judge i n  d ivorce  proceedings t h e  power t o  

determine i s s u e s  t h e  de te rmina t ion  of which may be c r i t i c a l  

t o  h i s  own d e c i s i o n  a s  t o  t h e  proper  remedies i n  t h e  d ivo rce  

a c t i o n .  The economic and psychologica l  burden of s e p a r a t e  

proceedings i s  d i f f i c u l t  t o  j u s t i f y .  I f  t h e r e  i s  a  sound 

reason f o r  s eve r ing  t h e  proceedings t h e  c o u r t  can i n  t h e  

i n d i v i d u a l  c a s e  make t h a t  de te rmina t ion .  Rule 2 2 9  would 

o r d i n a r i l y  be  s u f f i c i e n t  t o  a u t h o r i z e  t r i a l  t oge the r .  

Discovery common t o  two a c t i o n s  i s  f r equen t .  



I t  i s  recommended t h a t  o u r  d ivorce  r u l e s  should be 

amended t o  r e s t r i c t  non-joinder t o  non-joinder of  p lead ings  

i n  t h e  p e t i t i o n ,  s o  t h a t  Rule 563(3) would read:  

" ( 3 )  No cause of a c t i o n  excep t  f o r  c o r o l l a r y  
r e l i e f  under s e c t i o n s  1 0  and 11 of t h e  Divorce 
Act s h a l l  be  joined i n  a  d ivorce  p e t i t i o n  b u t  
no th ing  h e r e i n  contained s h a l l  o therwise  
r e s t r i c t  t h e  c o u r t ' s  powers under Rule 229. ,, 11 
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