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INSTITUTE OF LAW RESEARCH AND REFORM 

REPORT ON 
THE RULE AGAINST PERPETUITIES 

INTRODUCTION 

For  c e n t u r i e s  Engl ish  real proper ty  law has  permi t ted  

f u t u r e  estates i n  t h e  form of remainders and executory 

i n t e r e s t s .  This  being t h e  ca se ,  owners of  land were sometimes 

tempted t o  d i spose  of r e a l  p roper ty  ( e i t h e r  i n t e r  v ivos  o r  

by w i l l )  s o  as t o  postpone t h e  v e s t i n g  of t h e  f e e  simple f o r  

a  long t i m e .  The Duke of Norfo lk ' s  c a s e  ( 2 2  E.R.  931) i n  

t h e  House of Lords i n  1685 he ld  t h a t  a  postponement f o r  

an unreasonably long t ime i s  a g a i n s t  pub l i c  po l i cy .  I n  

1883 t h e  House of Lords i n  Cadel l  v.  Palmer ( 6  E.R. 956) 

c r y s t a l l i z e d  t h i s  r u l e  i n t o  i t s  p r e s e n t  form. I t  is  u s u a l l y  

c a l l e d  t h e  Rule a g a i n s t  P e r p e t u i t i e s  though more a c c u r a t e l y  

i t  i s  t h e  Rule a g a i n s t  Remoteness of Vesting.  I t  extends  t o  

pe r sona l  p roper ty  a s  w e l l  a s  r e a l .  I t  says :  NO INTEREST IS 

GOOD UNLESS IT MUST VEST, IF  AT ALL, NOT LATER THAN TWENTY- 

ONE YEARS AFTER SOME LIFE I N  BEING AT THE CREATION OF THE 

INTEREST. 

W e  no t e  h e r e  t h r e e  random p o i n t s  i n  connect ion w i t h  

t h e  Rule. F i r s t ,  an i n t e r e s t  i n  p roper ty  v e s t s  when someone 

becomes t h e  b e n e f i c i a l  owner of t h a t  i n t e r e s t  and even 

though he  does n o t  have possess ion  o r  enjoyment. Second, 

t h e  per iod  w i t h i n  which an i n t e r e s t  must v e s t  i s  commonly 

c a l l e d  t h e  " p e r p e t u i t y  per iod" .  Our recommendations do n o t  

a b o l i s h  t h e  common l a w  pe r iod ,  b u t  they  do s u b s t i t u t e  o t h e r  

pe r iods  i n  s p e c i f i c  cases .  Thi rd ,  A l b e r t a ' s  new Age of 



Major i ty  Act,  1971, c.  1, reduces t h e  age of ma jo r i t y  t o  18 

b u t  t h e  Act does n o t  apply s o  a s  t o  a f f e c t  t h e  law r e l a t i n g  

t o  p e r p e t u i t i e s  (s. 11). 

We th ink  t h e  po l i cy  of t h e  Rule i s  sound. Proper ty  

i s  f o r  t h o s e  who a r e  l i v i n g  and t h e  law should i n  gene ra l  

recognize  t h e i r  r i g h t  and power t o  c o n t r o l  it. We a l s o  

t h i n k  however t h a t  t h e  law should recognize  t h e  r i g h t  of  

an i n d i v i d u a l  t o  make p rov i s ion  f o r  t hose  immediately 

succeeding gene ra t ions  i n  whom he may be expected t o  have 

a pe r sona l  i n t e r e s t .  We do n o t  t h i n k  t h a t  a  man should 

be a b l e  t o  g ive  h i s  p roper ty  t o  someone a l i v e  two hundred 

y e a r s  hence, and most would agree  t h a t  he  should be  a b l e  

t o  g i v e  it, f o r  example, t o  h i s  c h i l d r e n  a f t e r  h i s  w i f e ' s  

dea th  o r  t o  h i s  g randchi ld ren  even though t h e  g i f t  w i l l  

n o t  v e s t  immediately. I n  o t h e r  words t h e  owner of p roper ty  

should have some power t o  postpone i t s  v e s t i n g  a f t e r  it 

l eaves  h i s  hands, b u t  t h a t  power should n o t  be uncont ro l led .  

A s  P ro fe s so r  Simes has  s a i d ,  " t h e  Rule a g a i n s t  P e r p e t u i t i e s  

s t r i k e s  a f a i r  ba lance  between t h e  d e s i r e s  of members of  

t h e  p r e s e n t  gene ra t ion ,  and s i m i l a r  d e s i r e s  of  succeeding 

gene ra t ions ,  t o  do what they wish wi th  t h e  p rope r ty  they 

en joy ."  To t h e  e x t e n t  t h a t  t h e  Rule achieves  a ba lance  

between t h e s e  d e s i d e r a t a  it should be  r e t a i n e d .  

One can sugges t  o t h e r  reasons  f o r  p re se rv ing  t h e  

Rule: f e a r  of  accumulation of p roper ty  i n  a few hands; 

f e a r  t h a t  p rope r ty  w i l l  remain unproductive;  and f e a r  of 

c a p r i c i o u s  d i s p o s i t i o n s .  We t h i n k  however t h a t  t h e  main 

j u s t i f i c a t i o n  of t h e  Rule i s  t h e  one s e t  o u t  i n  t h e  

preceding paragraph.  

Sometimes t h e  sugges t ion  i s  made t h a t  t h e  Rule i s  

no longer  necessary ;  t h a t  t a x  laws o p e r a t e  t o  p revent  t h e  



result which the Rule was originally designed to preclude. 

In our opinion however, although tax laws may have a 

deterrent effect on efforts to postpone vesting for an 

undesirably long time, they do not provide a complete 

substitute for the Rule and should not be relied upon to 

effect the desired policy in connection with future 

dispositions of property. 

The Rule was developed in connection with gifts made 

through trusts and wills. However, it has been applied to 

commercial transactions of which options to purchase land 

are the notable example. The argument has been made that 

the Rule should not apply at all to business transactions. 

We are not prepared to go this far, but we think that the 

Rule should be modified to ensure the validity of commercial 

transactions which contemplate the vesting of ownership 

at a future date, provided the maximum period for vesting 

is not unreasonably long. That period should be expressed 

in terms of years and not of lives in being. 

The principal reason why dispositions are void is 

that the Rule applies, not to actual events that occur 

afterwards, but to possibilities considered from the date 

of the disposition. There is no "wait and see". In the 

case of a will the relevant date is that of the testator's 

death and in a disposition inter vivos it is the date when 

the instrument takes effect (usually the date of delivery). 

Then there is a sub-rule which says that persons are capable 

of having children no matter what their age, and another 

which says that in a class gift the whole gift is void 

whenever the interest of even one member of the class may 

vest beyond the period. The Rule too often operates as a 

trap which could have been avoided by careful drafting; and 

it defeats dispositions which do not violate the spirit of 

the Rule. 



Examples : 

(1) gift (in 1944) to my issue alive on the ceasing 

of hostilities in the present World War; 

(2) gift to A (a bachelor) for life, then to his 

wife for life and on the death of the survivor 

to their children then alive; 

( 3 )  gift to the nephews and nieces of A at 21. 

This is void if A's parents are alive for 

even though they are 80 years old they may 

in contemplation of the Rule have another 

child who in turn may have a child who would 

of course be a nephew or niece of A; 

(4) gift to my grandchildren who live to the age 

of 25; 

(5) lease for 25 years with an option to the lessee 

to purchase the reversion at the end of that 

time. 

Professor Barton Leach of the Harvard Law School has 

done much over many years to advocate reform of the Rule 

In England in 1956 the Law Reform Committee recommended 

statutory modification of the Rule (Fourth Report, Cmnd. 18). 

Its report was the basis of a Perpetuities Act in Western 

Australia in 1962, of Acts in England and New Zealand in 

1964, of two reports of the Ontario Law Reform Commission 

in 1965 and 1966 which resulted in a Perpetuities Act in 

that province in 1966, and of an Act in the State of Victoria 

in 1968. 



The means of reform a r e :  

(1) t o  e s t a b l i s h  a  "wa i t  and see"  r u l e ,  which 

provides  t h a t  t h e  d i s p o s i t i o n  i s  no longe r  

vo id  - ab i n i t i o  merely because v e s t i n g  might 

occur t o o  l a t e ,  and t h a t  one w a i t s  t o  s ee  

whether i n  f a c t  t h e  v e s t i n g  w i l l  be  i n  t ime;  

( 2 )  t o  e s t a b l i s h  a  ~ ~ - ~ r ' e s  r u l e ,  which empowers 

t h e  c o u r t  t o  modify a  d i s p o s i t i o n  t h a t  i s  

void,  and t o  do s o  i n  a  way t h a t  w i l l  b r i n g  

it i n t o  compliance wi th  t h e  Rule and y e t  

come c l o s e  t o  t h e  i n t e n t i o n  of t h e  person 

making t h e  d i s p o s i t i o n ;  

( 3 )  t o  make s p e c i f i c  amendments t o  t h e  Rule t o  

remove t h e  harshness  of t h e  sub- ru les  

desc r ibed  above, and t o  improve t h e  o p e r a t i o n  

of t h e  Rule i n  r e l a t i o n  bo th  t o  g i f t s  and 

commercial t r a n s a c t i o n s .  

The r e p o r t s  and s t a t u t e s  t o  which we have r e f e r r e d  

make u s e  of a l l  of t h e s e  avenues of reform. We propose an 

Act which w i l l  do t h e  same, w i th  "wai t  and s e e "  a s  t h e  

fundamental and primary change from t h e  common law r u l e ;  

and we s h a l l  set o u t  o u r  recommendations i n  s t a t u t o r y  form. 

W e  have s a i d  we th ink  t h e  Rule should be r e t a i n e d ;  

t hus  t h e  proposed changes w i l l  n o t  a b o l i s h  t h e  Rule. For 

t h i s  reason it i s  approp r i a t e  t o  i nc lude ,  a s  Ontar io  

has  done, a  p rov i s ion  p re se rv ing  t h e  Rule a s  changed by 

t h e  proposed Act. 



RECOMMENDATION # 1  

THE RULE O F  LAW K N O W N  AS THE RULE AGAINST 
PERPETUITIES  SHALL CONTINUE TO HAVE EFFECT 
EXCEPT AS PROVIDED IN T H I S  ACT 

W e  have nex t  considered whether t o  s t a t e  t h e  common 

law Rule. Apart  from t h e  Model Rule Against  P e r p e t u i t i e s  

Act of  t h e  United S t a t e s ,  which merely r e s t a t e s  t h e  common 

law, we know of no s t a t u t e  which s e t s  o u t  t h e  Rule. However, 

we th ink  it convenient  t o  have it appear on t h e  f a c e  of 

t h e  Act. I t  i s  n o t  now customary t o  i nc lude  preambles i n  

s t a t u t e s  b u t  i n  t h i s  ca se  we th ink  it a p p r o p r i a t e  t o  s e t  

o u t  t h e  Rule and t h e  reasons  f o r  amending it, and t h a t  

this can b e s t  be done i n  a preamble. 

RECOMMENDATION # 2  

WHEREAS THE RULE O F  LAW K N O W N  AS THE RULE 
AGAINST PERPETUITIES  PROVIDES THAT N O  INTEREST 
I S  GOOD UNLESS I T  MUST V E S T ,  I F  AT A L L ,  NOT 
LATER THAN TWENTY-ONE YEARS AFTER SOME L I F E  
IN BEING AT THE CREATION O F  THE I N T E R E S T ,  

AND WHEREAS I T  I S  DESIRABLE TO AMEND THE RULE 
TO REMOVE CERTAIN HARDSHIPS WHICH A R I S E  IN I T S  
A P P L I C A T I O N ,  

THE REFORE 

WAIT AND SEE 

A s  a l r eady  noted,  t h e  common law Rule does n o t  

permit  w a i t i n g  t o  s ee  whether t h e  p rope r ty  w i l l  be ves t ed  

i n  t i m e .  I n  one sense  t h i s  i s  a good f e a t u r e  of t h e  Rule 

because one can s e e  a t  t h e  o u t s e t  whether t h e  d i s p o s i t i o n  



i s  good o r  bad. On t h e  o t h e r  hand, it o p e r a t e s  t o  d e f e a t  

many d i s p o s i t i o n s  and hence t o  d e f e a t  t h e  i n t e n t i o n  of t h e  

t e s t a t o r  o r  s e t t l o r ,  even though subsequent events  show 

t h a t  t h e  proper ty  would have become ves t ed  w i t h i n  t h e  

per iod .  

Both i n  t h e  Commonwealth and t h e  United S t a t e s  t h e r e  

has  been a  d i f f e r e n c e  of opinion on t h e  d e s i r a b i l i t y  of 

a  "wai t  and see"  r u l e .  The o b j e c t i o n s  t o  "wai t  and see" 

a r e  f o r c i b l y  p u t  by Terence Sheard, Q .C . ,  of Toronto, 

au tho r  o f  Sheard ' s  Forms o f  W i l l s ,  i n  an a r t i c l e  i n  C h i t t y ' s  

Law J o u r n a l ,  1966, p. 3 .  He p u t s  t h e  o b j e c t i o n  on two 

grounds: (1) The w a i t i n g  i s  o f t e n  u n t i l  t h e  e x p i r a t i o n  of 

some l i f e  o r  o t h e r  and it i s  sometimes hard t o  answer t h e  

ques t ion  "Whose l i f e ? "  (2)  The t r u s t e e  is  i n  a  d i f f i c u l t  

p o s i t i o n  wi th  r e s p e c t  t o  accumulation of income du r ing  

"wai t  and see" .  M r .  Sheard p o i n t s  o u t  t h a t  Ontar io  has no 

c o u n t e r p a r t  of  England's  T rus t ee  Act,  1925, ss. 31 and 3 2 ,  

which permit  t h e  c o u r t  t o  a l low payments o u t  o f  bo th  income 

and c a p i t a l  t o  con t ingen t  b e n e f i c i a r i e s .  H e  a l s o  r e f e r s  t o  

t h e  d i f f i c u l t i e s  t h a t  a r i s e  when income is " r e l e a s e d "  under 

t h e  Accumulations Act, p a r t i c u l a r l y  t a x  problems and problems 

i n  a s c e r t a i n i n g  t h e  persons  e n t i t l e d  t o  t h e  r e l e a s e d  income. 

We a p p r e c i a t e  t h e s e  c r i t i c i s m s  b u t  on ba lance  do 

n o t  t h ink  they outweigh t h e  advantages of t h e  "wa i t  and 

s e e "  Rule. I t  i s  t r u e  t h a t  t h e  u l t i m a t e  d i s p o s i t i o n  o f  t h e  

proper ty  cannot be known du r ing  t h e  per iod  of w a i t i n g  b u t  

t h i s  i s  t r u e  of many o t h e r  d i s p o s i t i o n s  t h a t  have always 

been p o s s i b l e  w i t h i n  t h e  p r e s e n t  law. The g r e a t  v i r t u e  of 

"wa i t  and s e e "  i s  t h a t  i t  provides  a  maximum oppor tun i ty  

f o r  g i v i n g  e f f e c t  t o  t h e  t e s t a t o r ' s  o r  s e t t l o r ' s  i n t e n t i o n .  

We adopt  t h e  p o s i t i o n  of t h e  Engl ish  Law Reform Committee 



which says  (para .  23) t h a t  t h e  inconvenience of "wa i t  and 

see"  i s  j u s t i f i e d  by t h e  p re se rva t ion  of i n t e r e s t s  which 

a r e  now void  merely because i n  events  which d i d  n o t  happen 

they  would have ves ted  too  l a t e .  The r e c e n t  S t a t u t e s  of 

England, Ontar io ,  Western A u s t r a l i a ,  V i c t o r i a  and New 

Zealand and of some of t h e  American S t a t e s  a l l  adopt t h e  

"wa i t  and see"  p r i n c i p l e .  

There a r e  two s p e c i a l  f e a t u r e s  of  t h e  p o s i t i o n  i n  

A lbe r t a  which render  M r .  Sheard ' s  c r i t i c i s m  of less f o r c e  

i n  A lbe r t a  than i n  Ontar io:  (1) Albe r t a  has i n  i t s  

Trus tee  Act two s e c t i o n s  (ss. 32 and 33) based on England's  

s e c t i o n s  31 and 32, though they a r e  narrower i n  scope; 

( 2 )  t h i s  r e p o r t  l a t e r  recommends t h a t  t h e  Engl ish  Accumulations 

Act no longe r  be i n  f o r c e  i n  Alber ta  s o  t h e  problem of t h e  

d i s p o s i t i o n  of " r e l ea sed"  income w i l l  n o t  a r i s e .  

Granted t h e  acceptance of t h e  "wai t  and see"  p r i n c i p l e ,  

then it i s  d e s i r a b l e ,  though n o t  s t r i c t l y  necessary ,  t o  

s t a t e  it i n  gene ra l  terms a s  Ontar io  has  done. 

R E C O M M E N D A T I O N  # 3  

NO D I S P O S I T I O N  C R E A T I N G  A  C O N T I N G E N T  I N T E R E S T  
I N  R E A L  O R  P E R S O N A L  P R O P E R T Y  S H A L L  B E  T R E A T E D  
A S  O R  D E C L A R E D  T O  B E  V O I D  A S  V I O L A T I N G  T H E  
R U L E  A G A I N S T  P E R P E T U I T I E S  B Y  R E A S O N  O N L Y  O F  
T H E  F A C T  T H A T  T H E R E  I S  A  P O S S I B I L I T Y  OF S U C H  
I N T E R E S T  V E S T I N G  B E Y O N D  T H E  P E R P E T U I T Y  P E R I O D .  

I t  nex t  becomes necessary t o  provide f o r  t h e  "wai t  and 

see"  r u l e  i n  d e t a i l .  W e  t h ink  t h a t  O n t a r i o ' s  s. 4 ( 1 )  i s  a 

s u i t a b l e  p rov i s ion .  



R E C O M M E N D A T I O N  # 4  

E V E R Y  C O N T I N G E N T  I N T E R E S T  I N  R E A L  O R  P E R S O N A L  
P R O P E R T Y  T H A T  I S  C A P A B L E  O F  V E S T I N G  W I T H I N  
O R  B E Y O N D  T H E  P E R P E T U I T Y  P E R I O D  S f f A L L  B E  
P R E S U M P T I V E L Y  V A L I D  U N T I L  A C T U A L  E V E N T S  
E S T A B L I S H ,  

( a )  T H A T  T H E  I N T E R E S T  I S  I N C A P A B L E  O F  V E S T I N G  
W I T H I N  T H E  P E R P E T U I T Y  P E R I O D .  I N  W H I C H  
C A S E  T H E  I N T E R E S T ,  U N L E S S  V A ~ I V A T E O  B Y  T H E  
A P P L I C A T I O N  O F  S E C T I O N  O R  S E C T I O N  
[ T H E  A G E - R E D U C T I O N  A N v T L A S S - S P L I T T ~ G  
P R O V I S I O N  A N D  T H E  G E N E R A L  C Y - P R E S  P R O V I S I O N  
H E R E A F T E R  R E C O M M E N D E D ]  S H A L L  B E  T R E A T E D  
A S  V O I D  O R  D E C L A R E D  T O  B E  V O I D ;  O R  

f b l  T H A T  T H E  I N T E R E S T  I S  I N C A P A B L E  O F  V E S T I N G  . . ~ ~ ~~ ~-~ . -  - - ~ ~ 

B E Y O N D  T H E  P E R P E T U I T Y  P E R I O D ,  I N  W H ~ C H  
C A S E  T H E  I N T E R E S T  S H A L L  B E  T R E A T E D  A S  
V A L I D  O R  D E C L A R E D  T O  B E  V A L I D .  

It will be seen that this recommendation does away 

with the sub-rule that the disposition is void merely 

because it might possibly violate the Rule. It applies 

where the disposition might vest too late but might vest 

in time. 

We point out too that this remedial provision is 

designed to operate before the other remedial provisions 

save for the one hereafter recommended whereby the inability 

of certain persons to have children is recognized. 

The last recommendation constitutes the basic "wait 

and see" provision. However, both England (s. 3 (2) and 

(3)) and Ontario (s. 4 ( 2 )  and (3)) found it advisable to 

enact special provisions in relation to powers of 

appointment. 

It is necessary to remember that the disposition of 

property under a power of appointment takes place in two 



s t a g e s :  t h e  c r e a t i o n  of t h e  power by w i l l  o r  deed by t h e  

owner of t h e  p rope r ty  i n  favour  of ano the r ,  and t h e  

e x e r c i s e  of t h e  power a t  a  l a t e r  d a t e  by t h a t  o t h e r .  I t  

i s  necessary too  t o  bea r  i n  mind t h e  d i s t i n c t i o n  between 

a g e n e r a l  and s p e c i a l  power. We s h a l l  r e t u r n  t o  t h i s  

s u b j e c t  l a t e r  when we recommend a p rov i s ion  which i n  essence 

d e f i n e s  t h e  two types .  For t h e  p r e s e n t  it i s  necessary  t o  

s e t  o u t  t h e  a p p l i c a b i l i t y  of  t h e  Rule t o  gene ra l  powers. 

We s h a l l  do s o  by quot ing  Morris  and Leach on P e r p e t u i t i e s  

(1st Supp. t o  2nd ed. p. 7 ) .  

A t  common law, gene ra l  powers a r e  seldom 
too  remote, because they a r e  v a l i d  i f  they 
could be exe rc i sed  wi th in  t h e  per iod .  But 
sometimes a gene ra l  power i s  i n v a l i d  a t  
common law because t h e  donee may n o t  be  
a s c e r t a i n a b l e  w i th in  t h e  per iod  . . . o r  
because t h e  power i s  n o t  e x e r c i s a b l e  u n t i l  
the  happening of an even t  which may n o t  
happen wi th in  t h e  per iod .  

A s  Morris  and Leach then say ,  England's  s. 3 ( 2 )  

. . . t akes  c a r e  of t h e s e  r a r e  s i t u a t i o n s  by 
provid ing  t h a t  t h e  power s h a l l  be  t r e a t e d  a s  
v a l i d  u n t i l  such t ime ( i f  any) a s  it becomes 
e s t a b l i s h e d  t h a t  it w i l l  n o t  be e x e r c i s a b l e  
w i t h i n  t h e  per iod .  

O n t a r i o ' s  s .  4 (2)  i s  t o  t h e  same i n t e n t  and we adopt it i n  

t h e  fo l lowing  recommendation. 

A  D I S P O S I T I O N  C O N F E R R I N G  A  G E N E R A L  P O W E R  O F  
A P P O I N T M E N T ,  W H I C H  B U T  F O R  T H I S  S E C T I O N  
W O U L D  B E  V O I D  O N  T H E  G R O U N D  T H A T  I T  M I G H T  
B E C O M E  E X E R C I S A B L E  B E Y O N D  T H E  P E R P E T U I T Y  
P E R I O D ,  S H A L L  B E  P R E S U M P T I V E L Y  V A L I D  U N T I L  



S U C H  T I M E ,  I F  A N Y ,  A S  I T  B E C O M E S  E S T A B L I S H E D  
B Y  A C T U A L  E V E N T S  T H A T  T H E  P O W E R  C A N N O T  B E  
E X E R C I S E D  W I T H I N  T H E  P E R P E T U I T Y  P E R I O D .  

The nex t  recommendation s p e c i f i c a l l y  a p p l i e s  t o  

s p e c i a l  powers of appointment. 

R E C O M M E N D A T I O N  #6 

A  D I S P O S I T I O N  C O N F E R R I N G  A N Y  P O W E R  O T H E R  
T H A N  A  G E N E R A L  P O W E R  O F  A P P O I N T M E N T ,  
W H I C H  A P A R T  F R O M  T H I S  S E C T I O N  W O U L D  H A V E  
B E E N  V O I D  O N  T H E  G R O U N D  T H A T  I T  M I G H T  B E  
E X E R C I S E D  B E Y O N D  T H E  P E R P E T U I T Y  P E R I O D ,  
S H A L L  B E  P R E S U M P T I V E L Y  V A L I D ,  A N D  S H A L L  
B E  D E C L A R E D  O R  T R E A T E D  A S  V O I D  F O R  
R E M O T E N E S S  O N L Y  I F .  A N D  S O  F A R  A S .  T H E  
P O W E R  I S  N O T  F U L L Y '  E X E R C I S E D  W I T H ~ N  T H E  
P E R P E T U I T Y  P E R I O D .  

Thi s  i s  an adap ta t ion  of England's  s. 3 ( 3 )  and of 

O n t a r i o ' s  s.  4 ( 3 ) ,  though t h e  former a p p l i e s  t o  a l l  powers, 

whi le  bo th  extend t o  "op t ions  and o t h e r  r i g h t s "  a s  w e l l  a s  

t o  powers. We have omi t ted  t h i s  ph ra se ,  because we d e a l  

l a t e r  wi th  op t ions  and o t h e r  r i g h t s .  

The need f o r  Recommendation #6 a r i s e s  because a 

s p e c i a l  power is void under t h e  Rule i f  it may be exe rc i sed  

beyond t h e  per iod  (Morris and Leach, P e r p e t u i t i e s ,  2 Ed., 

p. 1 4 1 ) ,  and t h e  per iod  begins  wi th  t h e  c r e a t i o n  of t h e  power, 

n o t  i t s  e x e r c i s e  (Morris and Leach, p.  1 4 9 ) .  The Recomrnen- 

d a t i o n  provides  f o r  "wai t  and see"  i n  t h i s  p a r t i c u l a r  case .  

We p o i n t  o u t  h e r e  t h a t  t h e  c r e a t i o n  of a "wai t  and 

see" r u l e  makes it necessary t o  g ive  t h e  c o u r t  power t o  make 

r u l i n g s  on t h e  ques t ion  whether t h e  p rope r ty  has  ves t ed  

w i t h i n  t h e  "wai t  and s e e "  per iod ;  and i n  a d d i t i o n  it i s  



d e s i r a b l e  t o  have p rov i s ions  d e a l i n g  wi th  t h e  d i s p o s i t i o n  

of income dur ing  t h e  "wai t  and see"  per iod.  Ontar io  d e a l s  

wi th  t h e s e  ma t t e r s  immediately a f t e r  t h e  c r e a t i o n  of t h e  

"wai t  and see"  r u l e ,  b u t  w e  p r e f e r  t o  cons ide r  them l a t e r .  

LENGTH OF THE PERIOD 

We now come t o  t h e  ques t ion ,  how long i s  t h e  "wai t  

and see"  per iod  t o  be? Sometimes t h e  answer is  given t h a t  

t h e  w a i t i n g  per iod  i s  t h a t  set o u t  i n  t h e  Rule, namely, l i v e s  

i n  being ( i f  a n y ) ,  and twenty-one yea r s .  However, t h e r e  

i s  sometimes d i f f i c u l t y  i n  determining t h o s e  persons  whose 

l i v e s  can proper ly  be chosen. Before examining t h i s  problem 

i n  d e t a i l  w e  cons ider  h e r e  a  proposal  which England has  

adopted a s  a  p o s s i b l e  w a i t i n g  per iod  a s  an a l t e r n a t i v e  t o  

l i v e s  i n  being p l u s  2 1  yea r s .  Under t h e  Engl i sh  Act,  it 

i s  p o s s i b l e  f o r  a  t e s t a t o r  o r  s e t t l o r ,  i f  he chooses,  t o  

p r e s c r i b e  a  per iod  of yea r s  du r ing  which v e s t i n g  i s  t o  be 

postponed. England has  f i x e d  a  maximum of 80 y e a r s .  The 

main reason  was t o  d i scourage  s e t t l o r s  and t e s t a t o r s  from 

us ing  r o y a l  l i v e s  c l a u s e s  (Law Reform Committee, Four th  

Report ,  paragraph 9 ) .  A t  common law a  t e s t a t o r  who wants 

t o  postpone v e s t i n g  a s  long a s  p o s s i b l e  and y e t  s t a y  w i t h i n  

t h e  Rule can say  "I g i v e  a l l  my proper ty  t o  my i s s u e  a l i v e  

a t  t h e  dea th  of t h e  su rv ivo r  of  t h e  i s s u e  of Queen E l i zabe th  

I1 who a r e  a l i v e  a t  my dea th" .  This is of course  v a l i d  a t  

common law, though i f  a  t e s t a t o r  dying i n  1971 had s u b s t i -  

t u t e d  Queen V i c t o r i a  f o r  Queen E l i zabe th  I1 t h e  number of 

persons  included i n  t h e  i s s u e  would be s o  g r e a t  t h a t  t h e  

d a t e  of  dea th  of t h e  su rv ivo r  (many yea r s  hence) would be 

u n c e r t a i n  and hence t h e  d i s p o s i t i o n  would be  void  on t h a t  

ground. 



In England a testator may, if he chooses, now say 

"I give all my property to my issue alive 80 years after 

my death and for the purpose of this disposition I declare 

the perpetuity period to be 80 years". If he does not 

specifically avail himself of the provision that permits 

him to use a period of years up to 80 then he must use 

lives. If he does not use lives the period is 21 years 

as at common law. 

The Ontario Law Reform Commission considered the 

English provision and recommended against its adoption. 

They thought it would encourage testators to use the 80 

year period and hence postpone vesting for a long time. 

True they can do so now by use of a royal lives clause but 

should not be tempted by an additional method. An inno- 

vation of this kind in perpetuities law would be unwise. 

After long deliberation and considerable difference of 

opinion we have decided to take the Ontario position. As 

far as we can ascertain, royal lives clauses are rare in 

Alberta wills and settlements--indeed none has come to our 

attention. They have been used on occasion in commercial 

transactions where they are inappropriate and our subsequent 

recommendations in connection with commercial transactions 

provide for periods of years to the exclusion of lives in 

being. There is a further reason, though not the major one, 

for rejecting an 80-year period. The comments to date on 

the various Acts that have adopted it show that the drafts- 

man of a will or settlement would have to be particularly 

careful to succeed in bringing his disposition within the 

provision. 

The question then arises, What should be the period 

for "wait and see" for settlements and wills? The common 

law has always had reference to lives in being and we think 



t h i s  should cont inue  t o  be t h e  ca se  because f u t u r e  i n t e r e s t s  

a r e  o f t e n  framed i n  r e l a t i o n  t o  t h e  e x p i r a t i o n  of l i v e s  i n  

being.  The f u r t h e r  ques t ion  then a r i s e s ,  Whose l i v e s  should 

be used f o r  "wa i t  and see"?  This  problem has caused more 

deba te  than any o t h e r  i n  connect ion wi th  modern "wai t  and 

see"  l e g i s l a t i o n  and we cons ide r  it i n  t h e  nex t  s e c t i o n .  

I n  cons ider ing  t h i s  s u b j e c t  w e  have had va luab le  

a s s i s t a n c e  from t h e  fol lowing:  

Morris  and Wade, P e r p e t u i t i e s  Reform a t  Las t  
(1964),  80  L.Q.R. 486. 

Al len ,  P e r p e t u i t i e s :  Who a r e  t h e  Lives i n  Being? 
(19651, 81 L.Q.R. 1 0 6 .  

Maudsley, Measuring Lives  Under a  System of Wait 
and See (1970) ,  86 L.Q.R. 357. 

Gosse, O n t a r i o ' s  P e r p e t u i t i e s  L e g i s l a t i o n  (1967) ,  
a t  20-32. 

The g r e a t  con t roversy  i s  on t h e  q u e s t i o n ,  What l i v e s  

i n  be ing  should be impl ied a s  ones t h a t  can be used t o  

measure t h e  "wai t  and s e e "  per iod? Sometimes given l i v e s  

a r e  s p e c i f i e d ,  a s  i n  a  r o y a l  l i v e s  c l a u s e ,  and t h e r e  i s  no 

problem a s  t o  whose l i v e s  a r e  a p p l i c a b l e  ( b a r r i n g  t h e  

p o s s i b i l i t y  t h a t  t h e  l i v e s  a r e  s o  numerous a s  t o  be  u n c e r t a i n ) .  

However a t  common law, l i v e s  a r e  o f t e n  implied i n s t e a d  of 

being s p e c i f i c a l l y  named. I n  t h a t  c a s e  t h e  d i f f i c u l t  

ques t ion  is ,  Whose l i v e s  a r e  implied? 



One view is t h a t  t h e  on ly  l i v e s  a r e  t h o s e  which enable  

one t o  say  t h a t  t h e  g i f t  must v e s t  w i t h i n  21 yea r s  a f t e r  

t h e  dropping of t h e  l a s t  of t hose  l i v e s .  I n  t h i s  view t h e r e  

would never  be occasion t o  w a i t  and s e e .  

Another i s  t h a t  a l l  l i v i n g  persons a r e  l i v e s  i n  being.  

A t h i r d ,  which i s  between t h e  o t h e r  two, main ta ins  

t h a t  t h e  l i v e s  a r e  " b u i l t  i n " ;  t h a t  one can always t e l l  who 

they a r e  because they have a c a u s a l  connect ion wi th  t h e  

t ime of v e s t i n g ,  o r  a r e  r e l e v a n t  t o  t h e  t ime of v e s t i n g  o r  

i n  some way r e s t r i c t  t h e  t i m e  of  ves t ing .  

On t h i s  t h i r d  view, t h e r e  i s  no need t o  s p e l l  o u t  

t h e  l i v e s  i n  being i n  t h e  s t a t u t e .  On e i t h e r  of  t h e  f i r s t  

views, it becomes necessary o r  a t  l e a s t  h igh ly  d e s i r a b l e ,  

t o  s p e l l  o u t  t h e  l i v e s  i n  t h e  s t a t u t e .  

I n  England, t h e  Law Reform Committee d i d  n o t  d i s c u s s  

t h e  ma t t e r ,  appa ren t ly  assuming t h a t  t h e  l i v e s  would be 

s e l f - ev iden t .  Western A u s t r a l i a ' s  Act of  1962 inc luded  

i n  i t s  "wai t  and see" s e c t i o n  a sub-sect ion providing t h a t  

no th ing  i n  t h e  s e c t i o n  makes any person a l i f e  i n  being f o r  

t h e  purpose o f  a s c e r t a i n i n g  t h e  p e r p e t u i t y  pe r iod ,  i f  he  

would n o t  have been reckoned a l i f e  i n  being f o r  t h a t  purpose 

a t  common law. 

In  England i t s e l f  Par l iament  decided t o  enumerate a 

l i s t  of l i v e s  t h a t  could be used f o r  "wai t  and see"  and New 

Zealand adopted t h e  Engl i sh  l is t .  

I n  Ontar io  t h e  o r i g i n a l  d r a f t  Act provided t h a t  f o r  

t h e  purpose of w a i t  and s e e  



. . . no l i v e s  s h a l l  be included o t h e r  
than  those  o f ,  

( a )  t h e  person by whom o r  any person t o  whom 
o r  i n  whose favour  an i n t e r e s t  i s  given 
o r  c r e a t e d ;  

(b )  a  person o r  persons t o  whom an e a r l i e r  
i n t e r e s t  i n  t h e  same proper ty  may have 
been given;  

(c )  a  person o r  persons  whose cont inued e x i s -  
t ence  has a  reasonable  connect ion wi th  t h e  
v e s t i n g  o r  f a i l u r e  of t h e  i n t e r e s t ;  o r  

(d )  a  person o r  persons  who would have been 
considered a s  a  l i f e  o r  l i v e s  i n  being f o r  
t h e  purpose o f  t h e  r u l e  a g a i n s t  p e r p e t u i t i e s  
i f  t h i s  Act had n o t  been passed.  

However t h e  supplemental  Report s t a t e d  t h a t  c r i t i c i s m  

had been rece ived  and the Commission accord ing ly  recommended 

i n s t e a d  t h e  fo l lowing  p rov i s ion  which became s. 6 ( 1 )  and 

( 2 ) .  

(1) . . . t h e  p e r p e t u i t y  per iod  s h a l l  be  measured 
i n  t h e  same way a s  i f  t h i s  Act had n o t  been 
passed,  b u t ,  i n  measuring t h a t  per iod  by 
inc lud ing  a  l i f e  i n  being when t h e  i n t e r e s t  
was c r e a t e d ,  no l i f e  s h a l l  be  included o t h e r  
than  t h a t  o f  any person whose l i f e ,  a t  t h e  
t ime t h e  i n t e r e s t  was c r e a t e d ,  l i m i t s  o r  i s  
a  r e l e v a n t  f a c t o r  t h a t  l i m i t s  i n  some way t h e  
per iod  w i t h i n  which t h e  cond i t i ons  f o r  v e s t i n g  
of t h e  i n t e r e s t  may occur.  

(2 )  A l i f e  t h a t  i s  a  r e l e v a n t  f a c t o r  i n  l i m i t i n g  t h e  
t i m e  f o r  v e s t i n g  of any p a r t  of  a  g i f t  t o  a  
c l a s s  s h a l l  be  a  r e l e v a n t  l i f e  i n  r e l a t i o n  t o  
t h e  e n t i r e  c l a s s .  

We were s t r o n g l y  i n c l i n e d  a t  one s t a g e  t o  recommend 

a  s e c t i o n  t h a t  would say i n  e f f e c t  " f o r  t h e  purpose of w a i t  

and s e e  t h e  on ly  l i v e s  i n  being a r e  those  t h a t  have a  c a u s a l  



connect ion wi th  t h e  v e s t i n g "  o r  " those  t h a t  a r e  r e l e v a n t  

t o  t h e  v e s t i n g "  o r  " those  t h a t  i n  some way r e s t r i c t  t h e  

ves t ing"  b u t  were persuaded by t h e  reasoning  of P ro fe s so r  

Al len and P ro fe s so r  Maudsley t h a t  t h e s e  phrases  do n o t  

g i v e  s p e c i f i c  guidance a s  t o  t h e  l i v e s  t h a t  can be s e l e c t e d  

and t h a t  it i s  p r e f e r a b l e  t o  l i s t  t h e  l i v e s  a long t h e  l i n e s  

of  t h e  Engl i sh  s t a t u t e .  This means a  cons iderab ly  l onge r  

s e c t i o n  b u t  w e  t h ink  t h e  s p e c i f i c i t y  d e s i r a b l e  a s  a  guide 

t o  conveyancers and t o  c o u r t s .  

There is a  d i f f e r e n c e  of op in ion  among l ea rned  

s c h o l a r s  a s  t o  whether t h e  Engl i sh  Act has  inc luded  a l l  

l i v e s  t h a t  should be included and excluded a l l  l i v e s  t h a t  

should be excluded.  W e  have some d i f f i d e n c e  i n  g iv ing  

assurance  on t h i s  p o i n t .  We th ink  however t h a t  t h e  Engl i sh  

p rov i s ion  i s  sound i n  po l i cy  and workable. The l e a d i n g  

c r i t i c s ,  D r .  Morris  and P ro fe s so r  Wade, i n  a  f a i r  acknow- 

ledgment t h a t  t h e r e  a r e  two s i d e s  t o  t h e  argument, say:  

I t  might be f a i r  t o  add t h a t  p rev ious  p rope r ty  
l e g i s l a t i o n ,  no tab ly  t h a t  of  1925, con ta ins  p l e n t y  
of anomalies which cause  s i n g u l a r l y  l i t t l e  d i f f i -  
c u l t y  i n  p r a c t i c e  and produce l i t t l e  o r  no 
l i t i g a t i o n .  The new Act, it may be hoped, w i l l  
be  another  such case .  We b e l i e v e  ou r se lves  t h a t  
i t s  approach t o  t h e  problem of l i v e s  i n  being i s  
wrong and t h a t  i t s  d e t a i l e d  p rov i s ions  a r e  
f a u l t y .  But f o r  most p r a c t i c a l  purposes t h e  
p rov i s ions  may s t i l l  prove b e n e f i c i a l ,  and s o  
j u s t i f y  t h e  s k i l l  and c a r e  w i th  which they have 
been drawn. 

The n e x t  recommendation i s  l a r g e l y  based on t h e  Engl ish  

enumeration of l i v e s .  Only t h e  l i s t e d  l i v e s  can be used 

They must be l i v i n g  and a s c e r t a i n a b l e  a t  t h e  beginning of 

t h e  pe r iod ,  and i f  they a r e  s o  numerous t h a t  it i s  i m p r a c t i c a l  

t o  determine t h e  dea th  of t h e  s u r v i v o r ,  they a r e  t o  be  



dis regarded .  P ro fe s so r  Maudsley has convenien t ly  para-  

phrased t h e  Engl i sh  l i v e s  a s  fol lows:  

(i) The s e t t l o r .  

(ii) The ho lde r  of a  p r i o r  i n t e r e s t  "on t h e  

f a i l u r e  o r  de te rmina t ion  of whose p r i o r  

i n t e r e s t  t h e  d i s p o s i t i o n  i s  l i m i t e d  t o  

t a k e  e f f e c t . "  

(iii) A person on whom any power, op t ion  o r  

o t h e r  r i g h t  is confer red .  This  w i l l  

u s u a l l y  be t h e  donee of a  power of 

appointment. 

( i v )  B e n e f i c i a r i e s ,  p o t e n t i a l  b e n e f i c i a r i e s ,  

and o b j e c t s  o r  p o t e n t i a l  o b j e c t s  of a  power; 

t h e i r  p a r e n t s  and grandparents ;  and persons  

whose c h i l d r e n  o r  g randchi ld ren  would, i f  

subsequent ly  born,  q u a l i f y  a s  such. 

We propose t o  t r e a t  t h e  "unborn widow" a s  a  l i f e  i n  

being a s  Western A u s t r a l i a  and Ontar io  have done, b u t  w e  

i nc lude  her. i n  t h e  l i s t  of l i v e s  r a t h e r  than i n  a  s e p a r a t e  

s e c t i o n .  

Under t h e  Engl ish  Act,  it appears  from t h e  a n a l y s i s  

of Morris  and Wade t h a t  t h e  l i v e s  t o  be used i n  connect ion 

wi th  a  g i f t  over  a r e  n o t  n e c e s s a r i l y  t h e  same a s  t hose  f o r  

t h e  p r i o r  g i f t ,  and t h a t  they  should be (80 L.Q.R.  a t  506).  

W e  have framed a  p rov i s ion  t o  t h a t  end a long t h e  l i n e s  

suggested by P ro fe s so r  Maudsley (86 L.Q.R. a t  375) .  



RECOMMENDATION # 7  

( I )  WHERE S E C T I O N  [RECOMMENDATIONS 4 ,  5 
AND 61  A P P L I E S 7 0  A  D I S P O S I T I O N ,  T H E  
P E R P E T U I T Y  P E R I O D  S H A L L  BE D E T E R M I N E 0  
AS  FOLLOWS: 

( a )  WHERE ANY PERSONS F A L L I N G  W I T H I N  
S U B S E C T I O N  ( 2 )  OF T H I S  S E C T I O N  ARE 
I N D I V I D U A L S  IN B E I N G  AND A S C E R -  
T A I N A B L E  AT THE COMMENCEMENT OF 
THE P E R P E T U I T Y  P E R I O D  T H E  DURATION ~ - ~ .  ~ ~~~~ ~ - .~ 

OF THE P E R I O D  S H A L L  BE DETERMINED 
BY REFERENCE TO T H E I R  L I V E S  AND 
NO O T H E R S ,  BUT S O  T H A T  THE L I  V E S  
O F  A N Y  D E S C R I P T I O N  O F  P E R S O N S  
F A L L I N G  W I T H I N  PARAGRAPH I b l  OR 

V ~ S R E G A R V E V  I  F T H E  ' N U M B E R - O F  
PERSONS OF T H A T  D E S C R I P T I O N  I S  
SUCH AS TO RENDER I T  I M P R A C T I C A L  
TO A S C E R T A I N  T H E  DATE OF DEATH OF 
T H E  S U R V I V O R ;  

I b l  WHERE T H E R E  ARE NO L I V E S  UNDER 
P A R A G R A P H  ( a )  T H E  P E R I O D  S H A L L  B E  
TWENTY-ONE Y E A R S .  

( 2 1  T H E  S A I D  PERSONS ARE AS  FOLLOWS: 

( a )  T H E  PERSON BY WHOM THE D I S P O S I T I O N  I S  
MADE; 

( b )  A  PERSON TO WHOM OR I N  WHOSE FAVOUR T H E  
D I S P O S I T I O N  WAS MADE, T H A T  I S  TO S A Y - -  

[ i )  IN  T H E  C A S E  OF A  D I S P O S I T I O N  TO A  
C L A S S  OF P E R S O N S ,  ANY MEMBER OR 
P O T E N T I A L  MEMBER OF THE C L A S S ;  

(ii) IN  THE C A S E  OF AN I N D I V I D U A L  
D l S P O S I T I O N  TO A  PERSON T A K I N G  
ONLY ON C E R T A I N  C O N D I T I O N S  B E I N G  
S A T I S F I E D ,  ANY PERSON AS  TO WHOM 
SOME OF THE C O N D I T I O N S  ARE 
S A T I S F I E D  AND THE REMAINDER MAY 
IN  T I M E  BE S A T I S F I E D ;  



[ i i i l  1 N  T H E  C A S E  O F  A  S P E C I A L  P O W E R  
O F  A P P O I N T M E N T  E X E R C I S A B L E  I N  
F A V O U R  O F  M E M B E R S  O F  A  C L A S S ,  A N Y  
M E M B E R  O R  P O T E N T I A L  M E M B E R  O F  
T H E  C L A S S ;  

[ i v l  W H E R E ,  I N  T H E  C A S E  O F  A  S P E C I A L  
P O Q J E R  O F  A P P O I N T M E N T  E X E R C I S A B L E  
I N  F A V O U R  O F  O N E  P E R S O N  O N L Y ,  T H E  
O B J E C T  O F  T H E  P O W E R  I S  N O T  A S C E R -  
T A I N E D  A T  T H E  C O M M E N C E M E N T  O F  T H E  
P E R I O D ,  A N Y  P E R S O N  A S  T O  W H O M  
S O M E  O F  T H E  C O N D I T I O N S  A R E  
S A T I S F I E D  A N D  T H E  R E M A I N D E R  M A Y  
I N  T I M E  B E  S A T I S F I E D ;  

f v l  I N  T H E  C A S E  O F  A  P O W E R  O F  A P P O I N T -  
M E N T  T H E  P E R S O N  O N  W H O M  T H E  P O W E R  
I S  C O N F E R R E D ;  

[ c )  A  P E R S O N  H A V I N G  A  C H I L D  O R  G R A N D C H I L D  
W I T H I N  S U B - P A R A G R A P H S  [ i l  T O  [ i v )  O F  
P A R A G R A P H  ( 6 1  A B O V E ,  O R  S U C H  A  P E R S O N  
A N Y  O F  W H O S E  C H I L D R E N  O R  G R A N D C H I L D R E N ,  
I F  S U B S E Q U E N T L Y  B O R N ,  W O U L D  B Y  V I R T U E  O F  
H I S  O R  H E R  D E S C E N T ,  F A L L  W I T H I N  T H O S E  
S U B - P A R A G R A P H S ;  

( d l  A N Y  P E R S O N  W H O  T A K E S  A N Y  P R I O R  I N T E R E S T  
I N  T H E  P R O P E R T Y  D I S P O S E D  O F  A N D  A N Y  
P E R S O N  O N  W H O S E  D E A T H  A  G I F T  O V E R  T A K E S  
E F F E C T ;  

[ e l  W H E R E  A  D I S P O S I T I O N  I S  M A D E  I N  F A V O U R  O F  
A N Y  S P O U S E  O F  A  P E R S O N  W H O  I S  I N  B E I N G  
A N D  A S C E R T A I N A B L E  A T  T H E  C O M M E N C E M E N T  
O F  T H E  P E R I O D ,  O R  W H E R E  A N  I N T E R E S T  I S  
C R E A T E D  B Y  R E F E R E N C E  T O  T H E  D E A T H  O F  T H E  
S P O U S E  O F  S U C H  A  P E R S O N ,  O R  B Y  R E F E R E N C E  
T O  T H E  D E A T H  O F  T H E  S U R V I V O R ,  T H E  S A I D  
S P O U S E ,  W H E T H E R  O R  N O T  H E  O R  S H E  W A S  I N  
B E I N G  O R  A S C E R T A I N A B L E  A T  T H E  C O M M E N C E -  
M E N T  O F  T H E  P E R I O D .  

/ This  recommendation i s  a t  t h e  h e a r t  of  t h e  Act. I t  

does n o t  do away wi th  t h e  l i v e s  t h a t  may be used a t  common 

law t o  determine whether a  d i s p o s i t i o n  i s  v a l i d .  I t  i s  s t i l l  

necessary t o  apply t h e  common law r u l e  t o  determine whether 



"wai t  and see"  need be invoked. Once "wai t  and see"  a p p l i e s  

then  t h e  s t a t u t o r y  l i s t  of l i v e s  is used. A s  P ro fe s so r  

Maudsley has s a i d ,  "wai t  and s e e "  saves  d i s p o s i t i o n s  which 

f a i l  t o  comply wi th  t h e  c e r t a i n t y  r u l e  r a t h e r  than  abo l i sh ing  

t h e  c e r t a i n t y  r u l e  a s  such. He adds t h a t  i f  t h e  s t a t u t o r y  

l i v e s  f o r  "wa i t  and s e e "  i nc lude  a l l  t hose  impl ied a t  common 

law then t h e  common law r u l e  can be f o r g o t t e n  (86 L.Q.R.  

a t  367-8). 

I n  connect ion wi th  t h e  21-year pe r iod ,  it i s  s t i l l  

added a f t e r  l i v e s  i n  being f o r  purpose of "wai t  and s e e "  

though t h i s  i s  only impl ied i n  Recommendation 7 (1) ( a ) .  

Where t h e r e  a r e  no l i v e s ,  then (b) makes it c l e a r  t h a t  

"wa i t  and see"  is f o r  2 1  yea r s ,  which of course  corresponds 

wi th  t h e  common law per iod .  This number of y e a r s  had i t s  

o r i g i n  i n  t h e  age of ma jo r i t y  b u t  f o r  long has  been a 

per iod  i n  g r o s s .  A s  s t a t e d  e a r l i e r ,  it i s  n o t  a f f e c t e d  

by t h e  Age of Major i ty  Act. 

The ca ta logue  of l i v e s  i n  subsec t ion  (2)  r e q u i r e s  

d e t a i l e d  comment. 

Comment on subsec t ion  ( 2 )  

Paragraph ( a ) :  t h i s  provides  t h a t  a  s e t t l o r  is a 

l i f e  i n  being.  (A t e s t a t o r  could n o t  b e ,  because t h e  

per iod  beg ins  t o  run a t  h i s  dea th . )  Morris and Wade th ink  

t h e  s e t t l o r ' s  l i f e  i s  n o t  r e l e v a n t  un l e s s  he t a k e s  an i n t e r e s t  

under t h e  s e t t l e m e n t .  We see  no harm however i n  i nc lud ing  

him. 

Paragraph ( b ) :  The f i v e  sub-paragraphs (i) - (v)  a r e  

designed t o  s p e l l  o u t  i n  d e t a i l  t h o s e  who a r e  inc luded  a s  

persons  i n  whose favour  t h e  d i s p o s i t i o n  i s  made. Those 



numbered (i) t o  ( i v )  may seem complex; b u t  (iii) and ( i v )  

a r e  merely coun te rpa r t s  of (i) and (ii), and d e a l  w i th  

persons  who a r e  o b j e c t s  of  a  s p e c i a l  power of appointment. 

Morris  and Wade say t h a t  (iii) and ( i v )  a r e  u n l i k e l y  t o  

b e  invoked very o f t e n ,  because t h e  donee of t h e  power is a  

l i f e  i n  be ing  under (v) and presumably h i s  l i f e  w i l l  be 

a l l  t h a t  i s  requi red .  Our ( i v )  v a r i e s  from England's  i n  

t h a t  it omits  r e f e r e n c e  t o  t h e  person who i s  t h e  on ly  one 

i n  whose favour  t h e  power could be e x e r c i s e d ,  f o r  a s  Morris  

and Wade p o i n t  o u t ,  i n  t h i s  s i t u a t i o n  t h e  power i s  good a t  

common law and t h e r e  i s  no need f o r  "wai t  and see" .  Turning 

now t o  (i) and ( i i) ,  we n o t e  t h e  c r i t i c i s m  of Morris  and 

Wade t o  ( i ) ,  i n  t h a t  it t r e a t s  a  p o t e n t i a l  member of a  

c l a s s  a s  a  l i f e  i n  be ing  f o r  t h e  purpose n o t  only  of h i s  

own i n t e r e s t  b u t  a l s o  of t h e  i n t e r e s t s  of  o t h e r  members of  

t h e  c l a s s ;  and they make a  s i m i l a r  c r i t i c i s m  of (ii) on t h e  

ground t h a t  one p o t e n t i a l  b e n e f i c i a r y  should n o t  be  t r e a t e d  

a s  a  l i f e  i n  be ing  wi th  r e s p e c t  t o  t h e  i n t e r e s t  of ano ther  

p o t e n t i a l  b e n e f i c i a r y .  A s  Maudsley p o i n t s  o u t  t h e i r  c r i t i c i s m  

is  based on t h e  assumption t h a t  t h e  only  l i v e s  a r e  t hose  t h a t  

have a  c a u s a l  connect ion wi th  t h e  v e s t i n g ,  and it i s  n o t  

necessary t o  accep t  t h i s  assumption. We p o i n t  o u t  t oo  t h a t  

Ontar io  inc luded  a  s p e c i a l  subsec t ion ,  quoted above, which 

s p e c i f i c a l l y  embodies t h e  p r i n c i p l e  of  England 's  ( i) .  Turning 

now t o  (v)  w e  p o i n t  o u t  t h a t  i t  v a r i e s  from England 's ,  

which reads  " i n  t h e  c a s e  of any power, op t ion  o r  o t h e r  r i g h t " .  

W e  do n o t  wish t o  i nc lude  bus iness  t r a n s a c t i o n s  i n  t h i s  

"wa i t  and see"  p rov i s ion  s o  we have excluded "op t ions  o r  

o t h e r  r i g h t " .  We n o t e  t h a t  Maudsley and a l s o  Morris  and 

Wade agree  t h a t  it i s  i n e p t  t o  use  l i v e s  i n  being f o r  

bus iness  t r a n s a c t i o n s .  

Paragraph ( c ) :  We s h a l l  borrow t h e  two examples of 

Morris  and Leach (Supp. p. 8) which show t h e  ope ra t ion  of 



t h i s  p rov i s ion  i n  connect ion wi th  a  c l a s s  g i f t  under (b )  (i) 

and then t h e i r  example i n  connect ion wi th  a  g i f t  t o  an 

i n d i v i d u a l  under (b )  (ii) . 

(1) G i f t  by w i l l  t o  such of t h e  daughte rs  
of  A a s  s h a l l  marry. A t  T ' s  dea th ,  A 
i s  a l i v e  and has one s p i n s t e r  daughte r ,  
B. Another i s  born l a t e r ,  C.  B counts  
a s  a  l i f e  i n  being under para .  (b )  ( i ) .  
She i s  a  " p o t e n t i a l  member of t h e  c l a s s " ,  
because i n  h e r  c a s e  one of t h e  cond i t i ons  
i d e n t i f y i n g  a  member of t h e  c l a s s  ( i - e . ,  
being a  daughter  of  A )  i s  s a t i s f i e d ,  and 
t h e r e  i s  a  p o s s i b i l i t y  t h a t  t h e  o t h e r  
cond i t i on  ( i . e . ,  marrying) w i l l  i n  t i m e  
be s a t i s f i e d .  A counts  a s  a  l i f e  i n  being 
under para .  ( c ) ,  because he has a  c h i l d  
(B)  w i th in  para .  (b) (i) . (He would equa l ly  
count a s  a  l i f e  i n  being even i f  he had no 
daughte rs  l i v i n g  a t  T ' s  d e a t h ,  because any 
o f  h i s  daughte rs ,  i f  subsequent ly  born,  would 
f a l l  w i th in  t h a t  subparagraph.)  A and B 
would be the l i v e s  i n  being i f  B had been 
t h e  on ly  daughter .  But i f  C had been t h e  
on ly  daughte r ,  on ly  A would have been t h e  
l i f e  i n  being.  

(2 )  G i f t  by w i l l  t o  t h e  f i r s t  g randchi ld  of 
A t o  a t t a i n  twenty-one. A t  T ' s  dea th ,  
A i s  a l i v e  and has  two c h i l d r e n ,  C 1  and 
C2, and one minor g randchi ld ,  G,  the c h i l d  
of C 1 .  G counts a s  a  l i f e  i n  be ing  under 
para .  (b )  (ii) ; he i s  a  person a s  t o  whom 
one o f  t h e  cond i t i ons  i s  s a t i s f i e d  ( i . e . ,  
be ing  a  g randchi ld  o f  A )  and t h e  o t h e r  
may i n  time be s a t i s f i e d  ( i . e . ,  a t t a i n i n g  
twenty-one). A counts  a s  a  l i f e  i n  being 
under para .  ( c )  , because he has a  grand- 
c h i l d  w i t h i n  pa ra .  (b )  (ii) . (He would 
equa l ly  count  a s  a  l i f e  i n  being,  even i f  
he  had no grandchi ld  l i v i n g  a t  T ' s  dea th ,  
because any of h i s  g randchi ld ren ,  i f  
subsequent ly  born,  would f a l l  w i t h i n  para .  
(b )  (ii) . )  c1 a l s o  counts  a s  a  l i f e  i n  being 

under para .  ( c ) ,  because he  has a  c h i l d  ( G )  
w i th in  para .  (b )  (ii) . C2 a l s o  counts  a s  a  
l i f e  i n  being under para .  ( c ) ,  because any 
of h i s  c h i l d r e n ,  i f  subsequent ly  born,  would 
f a l l  w i th in  para.  (b )  (ii) . 



W e  n o t e  h e r e  an a r t i c l e  by Pr ichard ,  Two P e t t y  

P e r p e t u i t i e s  Puzz les ,  27 Carnb. L.J. 284 (1969) ,  which 

sugges t s  some d i f f i c u l t i e s  i n  applying ( c ) .  P ro fe s so r  

Maudsley (86 L.Q.R. a t  377-8) does n o t  f i n d  t h e  same 

d i f f i c u l t y  and we a r e  prepared t o  accep t  h i s  opinion.  

Paragraph ( d ) :  t h e  Engl ish  (d)  r eads  "any person 

on t h e  f a i l u r e  o r  de te rmina t ion  of whose p r i o r  i n t e r e s t  t h e  

d i s p o s i t i o n  i s  l i m i t e d  t o  t ake  e f f e c t " .  A d e f e c t  i n  t h i s  

p rov i s ion  can be shown by t h e  fo l lowing  example which again  

i s  borrowed from Morris  and Leach (Supp. p.  9 ) :  a  beques t  

t o  A f o r  l i f e ,  B f o r  l i f e ,  remainder t o  t h e  grandchi ld ren  

of C. Under t h e  Engl i sh  ( d ) ,  A i s  n o t  an a p p r o p r i a t e  l i f e  

f o r  t h e  g i f t  t o  t h e  grandchi ld ren  of C ,  f o r  t h a t  g i f t  does 

n o t  t a k e  e f f e c t  on t h e  f a i l u r e  o r  de te rmina t ion  of A ' s  

i n t e r e s t  b u t  r a t h e r  of  B ' s  i n t e r e s t .  The opening c l a u s e  i n  

o u r  (d )  i s  designed t o  permit  t h e  i n c l u s i o n  of A. The 

l a t t e r  p a r t  of (dl i s  new. One o f  t h e  c r i t i c i s m s  of Morris 

and Wade of t h e  Engl ish  l i v e s  has t o  do wi th  g i f t s  over .  

They make t h e  p o i n t  t h a t  t h e  p e r p e t u i t y  per iod  f o r  a  g i f t  

over  should be  t h e  same a s  f o r  t h e  p r i o r  g i f t .  However 

t h e  p r i o r  g i f t  and g i f t  over  a r e  s e p a r a t e  d i s p o s i t i o n s ,  and 

t h e  au tho r s  demonstrate t h a t  t h e  per iod  f o r  t h e  g i f t  over  

may e x p i r e  be fo re  t h e  pe r iod  a p p l i c a b l e  t o  t h e  p r i o r  g i f t  

(80 L.Q.R.  506) .  P ro fe s so r  Maudsley concedes t h a t  t h i s  

c r i t i c i s m  appears  t o  be v a l i d  and sugges t s  it can be met 

by e n a c t i n g  t h a t  t h e  s t a t u t o r y  l i v e s  which a r e  a p p l i c a b l e  

t o  one limb of a  s e t t l e m e n t  may be used f o r  any i n t e r e s t  

a r i s i n g  under t h e  s e t t l e m e n t  (86 L.Q.R. a t  375) .  We have 

incorpora ted  t h i s  i d e a  i n  t h e  l a t t e r  p a r t  of  (d). 

Paragraph (e )  : t h i s  makes t h e  "unborn widow" a  

l i f e  i n  being.  The Engl i sh  Act does n o t  do so ,  b u t  i n  

e f f e c t  e l i m i n a t e s  her .  The Ontar io  A c t  deems h e r  t o  be 

a  l i f e  i n  being b u t  does s o  i n  a  s e p a r a t e  s e c t i o n .  I n  



i n c l u d i n g  h e r  w i th  t h e  o t h e r  l i v e s  we have excluded any 

q u e s t i o n  a s  t o  whether t h e  "wai t  and see"  p rov i s ion  o r  t h e  

"unborn widow" p rov i s ion  a p p l i e s  f i r s t .  

[Note: t h e  i n c l u s i o n  of t h e  "unborn widow" wi th  l i v e s  

i n  being may c r e a t e  a  d r a f t i n g  problem. Subsect ion (1) ( a )  

s ays  t h a t  t h e  va r ious  l i v e s  l i s t e d  i n  subsec t ion  (2)  must 

b e  " i n d i v i d u a l s  i n  being and a s c e r t a i n a b l e  a t  t h e  beginning 

of t h e  p e r p e t u i t y  per iod" .  The "unborn widow" does n o t  

meet t h e s e  requirements .  There i s  no improprie ty  i n  t r e a t i n g  

h e r  a s  a  l i f e  i n  being b u t  it is awkward t o  i nc lude  h e r  

w i th  o t h e r s  a l l  of  whom must be  l i v e s  i n  being and a sce r -  

t a i n a b l e .  I t  might be b e t t e r  t o  d e a l  wi th  t h e  "unborn 

widow" i n  a  s e p a r a t e  subsec t ion  o r  t o  add t o  the c l a u s e  

quoted above from (1) ( a )  t h e  words "o r  w i t h i n  paragraph 

(e) o f  subsec t ion  ( 2 ) " l  

CY-PRES - REDUCTION OF AGE 

Frequent ly  a  g i f t  i s  vo id  because it is  t o  a  person 

a t  an age beyond 21. There i s  no problem where t h e  benef i -  

c i a r y  i s  l i v i n g  when t h e  per iod  beg ins  t o  run bu t  t h e r e  i s  

where he  i s  born l a t e r .  For example, a  beques t  t o  t h e  

c h i l d r e n  of A a t  25 is  void where A i s  a l i v e  a t  t h e  t e s t a t o r ' s  

dea th .  The Engl i sh  Law of Proper ty  Act 1925 included a  

p rov i s ion  (s.  163 (1) ) which provided t h a t  where a  g i f t  i s  

made t o  depend on t h e  a t ta inment  by t h e  b e n e f i c i a r y  of an 

age exceeding twenty-one yea r s ,  and thereby t h e  g i f t  would 

be  vo id  f o r  remoteness t h e  age of twenty-one s h a l l  b e  

s u b s t i t u t e d  f o r  t h a t  i n  t h e  g i f t .  The New Engl i sh  Act 

r ep l aces  t h e  1925 p rov i s ion  wi th  a  d i f f e r e n t  one (s .  4 ( 1 )  



and ( 2 ) .  The f i r s t  subsec t ion  i s  t h e  p r i n c i p a l  one. 

I t  reduces t h e  age n o t  t o  2 1  bu t  only  t o  an age s u f f i c i e n t  

t o  save  t h e  g i f t  under t h e  Rule. We p o i n t  o u t  t h a t  t h e  

age-reduct ion p rov i s ion  only comes i n t o  p lay  a f t e r  "wa i t  

and see"  has  been appl ied .  Some persons  argue t h a t  t h e  

l e g i s l a t i o n  should make it apply immediately and be fo re  

" w a i t  and s e e " .  W e  favour  t h e  Engl ish  s o l u t i o n  because 

w e  t h ink  "wai t  and see"  should be t h e  primary form of 

r e l i e f  from harsh  ope ra t ion  of t h e  Rule and t h a t  only  i f  

it f a i l s  t o  save t h e  g i f t  should t h e  age be  reduced. The 

r e s u l t  i s  t h a t  t h e  g i f t  i s  saved wi th  a  minimum a l t e r a t i o n  

of t h e  t e r m s  of  t h e  d i s p o s i t i o n .  

An example w i l l  show t h e  working of t h e  p rov i s ion .  

G i f t  t o  t h e  c h i l d r e n  of A who a t t a i n  25. A t  t h e  t e s t a I i p r f s  

dea th  A had no c h i l d r e n .  To apply t h e  p rov i s ion  one must 

w a i t  t o  s ee  t h e  p o s i t i o n  a t  A ' s  dea th .  I f  a t  t h a t  t i m e  he  

has two c h i l d r e n  aged 4 and 6 it i s  n o t  necessary  t o  reduce 

t h e  age because both  c h i l d r e n  w i l l  be 25 w i t h i n  2 1  yea r s  

of  A ' s  dea th .  However i f  t h e  c h i l d r e n  were 2 and 4 a t  A ' s  

dea th ,  then t h e  Act a p p l i e s  and reduces t h e  age t o  23, 

because t h e  younger w i l l  a t t a i n  t h a t  age a t  a  t ime t h a t  is 

wi th in  t h e  Rule (21  y e a r s  a f t e r  A ' s  d e a t h ) .  

Where t h e  g i f t  is n o t  a  c l a s s  g i f t  b u t  a  g i f t  t o  an 

i n d i v i d u a l  t h e r e  has  been a  d i f f e r e n c e  of opinion a s  t o  

whether t h e  Act i s  t o  be  app l i ed  once o r  whether t h e r e  

should be "phased" r educ t ion .  The fol lowing example w i l l  

show t h e  problem. G i f t  t o  t h e  f i r s t  c h i l d  of A t o  reach  25. 

When A d i e s  he  has  a  c h i l d  of 3  and a  c h i l d  o f  1. Should 

t h e  age f o r  t h e  o l d e r  be reduced t o  24 and t h a t  of  t h e  

younger t o  22 o r  should they  both be reduced t o  22? We 

t h i n k  it f a i r e r  t o  make one reduc t ion  t o  i nc lude  both  and 



t o  remove any doubt we recommend below a  s p e c i a l  subsec t ion  

t o  t h a t  end. 

One s i t u a t i o n  t h a t  could occur  i s  t h i s :  beques t  t o  

sons  a t  25 and daughters  a t  30 .  The Engl ish  Act ( s .  4 ( 2 ) )  

provides  f o r  t h i s .  We th ink  it wise  t o  be on t h e  s a f e  

s i d e  and t o  i nc lude  it, though Ontar io  appa ren t ly  thought 

t h a t  t h e  problem i s  covered by t h e  gene ra l  age-reduct ion 

p rov i s ion .  

R E C O M M E N D A T I O N  # B  

( 1 )  W H E R E  A  D I S P O S I T I O N  C R E A T E S  A N  I N T E R E S T  I N  
R E A L  O R  P E R S O N A L  P R O P E R T Y  B Y  R E F E R E N C E  T O  
T H E  A T T A I N M E N T  B Y  A N Y  P E R S O N  O R  P E R S O N S  O F  
A  S P E C I F I E D  A G E  E X C E E D I N G  T W E N T Y - O N E  Y E A R S ,  
A N D  A C T U A L  E V E N T S  E X I S T I N G  A T  T H E  T I M E  T H E  
I N T E R E S T  W A S  C R E A T E D  O R  A T  A N Y  S U B S E 2 U E N T  
T I M E  E S T A B L I S H ,  

( a )  T H A T  T H E  I N T E R E S T ,  A P A R T  F R O M  T H I S  
S E C T I O N ,  W O U L D  B E  V O I D  A S  I N C A P A B L E  
O F  V E S T I N G  W I T H I N  T H E  P E R P E T U I T Y  
P E R I O D ,  B U T  

( b )  T H A T  I T  W O U L D  N O T  B E  V O I D  I F  T H E  
S P E C I F I E D  A G E  H A D  B E E N  T W E N T Y - O N E  
Y E A R S ,  

T H E  D I S P O S I T I O N  S H A L L  B E  R E A D  A S  I F ,  I N S T E A D  
O F  R E F E R R I N G  T O  T H E  A G E  . C P F C I F I E D .  7 T  H A D  ~- - ~ . .  . .~ ~ - . . . . . . . 

R E F E R R E D  T O  T H E  A G E  N E A R E S T  T H E  A ~ E  S P E C I F I E D  
T H A T  W O U L D ,  I F  S P E C I F I E D  I N S T E A D ,  H A V E  
P R E V E N T E D  T H E  I N T E R E S T  F R O M  B E I N G  S O  V O I D .  

( 2 )  T O  R E M O V E  D O U B T ,  O N E  A G E  R E D U C T I O N  T O  E M B R A C E  
A L L  P O T E N T I A L  B E N E F I C I A R I E S  S H A L L  B E  M A D E  
P U R S U A N T  T O  S U B S E C T I O N  ( I ) .  

( 3 )  W H E R E  I N  T H E  C A S E  O F  A N Y  D I S P O S I T I O N  D I F F E R E N T  
A G E S  E X C E E D I N G  T W E N T Y - O N E  Y E A R S  A R E  S P E C I F I E D  
I N  R E L A T I O N  T O  D I F F E R E N T  P E R S O N S - -  

( a1  T H E  R E F E R E N C E  I N  P A R A G R A P H  ( b )  O F  
S U B S E C T I O N  ( I )  A B O V E  T O  T H E  S P E C I F I E D  
A G E  S H A L L  B E  C O N S T R U E D  A S  A  R E F E R E N C E  
T O  A L L  T H E  S P E C I F I E D  A G E S ,  A N D  



( b ]  THAT SUBSECTION SHALL OPERATE TO 
REDUCE EACH SUCH AGE SO FAR AS I S  
NECESSARY TO SAVE THE D I S P O S I T I O N  
FROM BEING VOID FOR REMOTENESS. 

L i t t l e  comment i s  r equ i r ed  because t h e  purpose of 

t h e  recommendation has been expla ined .  I n  (1) w e  have 

followed O n t a r i o ' s  wording r a t h e r  than England's  though 

t h e r e  i s  no d i f f e r e n c e  i n  t h e  subs tance  of t h e  two. 

Subsect ion (2)  i s  new and i s  designed t o  e l i m i n a t e  t h e  

argument t h a t  "phased" reduc t ion  is p o s s i b l e .  Subsect ion 

(3 )  is  t h e  same a s  t h e  Engl ish  p rov i s ion  d e a l i n g  wi th  

d i f f e r e n t  ages i n  t h e  same d i s p o s i t i o n  ( e - g . ,  sons  a t  25 

and daughters  a t  3 0 ) .  

EXCLUSION OF CLASS MEMBERS TO 
AVOID REMOTENESS 

One of t h e  sub-rules  which has  a t t r a c t e d  c r i t i c i s m  

has t o  do wi th  c l a s s  g i f t s .  It says  t h a t  i f  t h e  i n t e r e s t  of 

even one member o f  t h e  c l a s s  can p o s s i b l y  v e s t  t oo  l a t e  then 

t h e  whole g i f t  i s  void  (P ro fe s so r  Leach i n  51 Harv. L .  

Rev. a t  1338) .  

The fo l lowing  example i s  from Morris  and Leach a t  

125-26. G i f t  t o  A f o r  l i f e  and then t o  such of A ' s  c h i l d r e n  

a s  a t t a i n  25. A t  T ' s  dea th  A has two c h i l d r e n ,  C 1  and C2 

bo th  under 25. A f t e r  T ' s  dea th  (1) C 1  a t t a i n s  25, ( 2 )  a  

t h i r d  c h i l d  C3 i s  born,  ( 3 )  A d i e s ,  ( 4 )  C2 a t t a i n s  25, 

(5 )  C3 a t t a i n s  25. The i n t e r e s t  o f  C3 v e s t s  t o o  l a t e  and 

t h e  consequence i s  t h a t  t h e  i n t e r e s t s  of  C 1  and C2  a r e  

a l s o  vo id  even though they ves t ed  i n  t i m e  s i n c e  they were 

l i v e s  i n  being.  I t  seems harsh  t o  dep r ive  C 1  and C2 of 

t h e i r  s h a r e s .  



The Engl i sh  Act and those  based on it have changed 

t h e  law and have done s o  i n  t h e  same s e c t i o n  t h a t  provides  

f o r  age-reduct ion.  The new p rov i s ion  saves  t h e  g i f t  f o r  

t hose  whose i n t e r e s t  becomes ves t ed  w i t h i n  t h e  per iod  and 

excludes  those  whose i n t e r e s t  v e s t s  t o o  l a t e .  I n  o t h e r  

words t h e  c l a s s  i s  " s p l i t " .  (The p rov i s ion  i s  sometimes 

c a l l e d  t h e  " c l a s s - s p l i t t i n g "  p rov i s ion . )  Morris  and Leach 

(Supp. p. 12)  g ive  t h e  fol lowing example: G i f t  by w i l l  t o  

A f o r  l i f e  and then t o  A ' s  grandchi ldren.  A i s  a l i v e  b u t  

has  no c h i l d r e n  s o  he  i s  t h e  on ly  l i f e  i n  being f o r  t h e  

purpose of "wai t  and s e e " .  A d i e s  l eav ing  c h i l d r e n  b u t  no 

grandchi ld .  Under t h e  "wai t  and s e e "  p rov i s ion  we w a i t  f o r  

2 1  y e a r s  from A ' s  dea th  t o  s e e  i f  any grandchi ld ren  a r e  born 

I f  s o  t h e  g i f t  i s  good t o  them b u t  any f u r t h e r  g randchi ld ren  

t h a t  may be born a r e  excluded.  

W e  f avour  a  p rov i s ion  l i k e  England's  and O n t a r i o ' s  

and s o  provide i n  subsec t ion  ( 2 )  of  Recommendation # 9  

below. 

There remains a  s p e c i a l  problem which though it may 

n o t  a r i s e  o f t e n  has been given s p e c i a l  t r ea tmen t  i n  England 

and Ontar io .  I t  is  t h e  c a s e  of a g i f t  t o  a  composite c l a s s ,  

such a s  c h i l d r e n  and grandchi ld ren ,  a t  an age above 21. 

The example of Morris  and Leach (Supp. p. 1 2 )  i s  a s  fo l lows:  

G i f t  by w i l l  t o  A f o r  l i f e  and then  t o  such of A ' s  c h i l d r e n  

a s  s h a l l  a t t a i n  25 and t h e  c h i l d r e n  of such of them a s  s h a l l  

d i e  under 25 l eav ing  c h i l d r e n  who a t t a i n  25, such c h i l d r e n  

t o  t ake  t h e  s h a r e  t h e i r  p a r e n t  would have taken.  Assume 

t h a t  when T d i e s  A has  a s  y e t  no c h i l d r e n .  The age-reduct ion 

p rov i s ion  w i l l  n o t  o p e r a t e  t o  save t h e  g i f t .  The "wa i t  and 

see"  p rov i s ion  might do s o  b u t  i f  it does n o t ,  then t h e  

p rov i s ion  we recommend (Recommendation # 9 ( 1 ) )  o p e r a t e s  t o  

exclude t h e  grandchi ld ren  and t h e  age-reduct ion p rov i s ion  



can apply, if necessary, to the children. We have explained 

the principal provision first and then the special one, 

though in the following recommendation the order is reversed 

Incidentally, the following recommendation will be in 

the same section as the age-reduction provision, as is the 

case in England and Ontario. 

RECOMMENDATION $ 9  

( I )  WHERE THE INCLUSION OF ANY PERSONS,  BEING 
POTENTIAL MEMBERS O F  A  C L A S S ,  OR UNBORN 
PERSONS W H O  AT BIRTH WOULD BECOME POTENTIAL 
MEMBERS O F  THE C L A S S ,  PREVENTS [THE AGE- 
REDUCTION PROVIS IONS  IN RECOMMENDATION # 8 ( 1 )  
AND / 31 1 FROM OPERATTMG TO SAVE A  D I S P O S I T I O N  
F R O M  ' B E ~ N G  VOID FOR REMOTENESS. THOSE PERSONS ~ ~ ~~. ~- 

~ ~ - 7  

S H A L L  B E  E X C L U D E D  F R O M  T H E  C L A S S  F O R - T H E  
PURPOSES O F  THE D I S P O S I T I O N  AND THE S A I D  
PROVIS IONS  [RECOMMENDATION # 8 ( 1 )  AND ( 3 1 1  
SHALL HAVE EFFECT ACCORDINGLY, 

( 2 )  WHERE, IN THE CASE O F  A  D I S P O S I T I O N  TO WHICH 
SUBSECTION ( I )  DOES NOT A P P L Y ,  I T  I S  
APPARENT AT THE T I M E  THE D I S P O S I T I O N  I S  
MADE, OR BECOMES APPARENT AT A  SUBSEQUENT 
T I M E  T H A T ,  APART FROM T H I S  SUBSECTION THE 
INCLUSION OF ANY PERSONS BEING POTENTIAL 
MEMBERS O F  A  CLASS OR UNBORN PERSONS W H O  
AT BIRTH W O U L D  BECOME MEMBERS OR POTENTIA l  
MEMBERS O F  THE C L A S S ,  WOULD CAUSE THE D I S -  
P O S I T I O N  TO BE TREATED AS VOID FOR REMOTENESS,  
SUCH PERSONS SHALL FOR ALL THE PURPOSES O F  
THE D I S P O S I T I O N  BE EXCLUDED FROM THE C L A S S  

There is general agreement that the English and Ontario 

Acts contemplate that "wait and see" applies before age- 

reduction and that age-reduction applies before class-splitting. 

We think it helpful to spell this out and later we so recom- 

mend. 



GENERAL CY-PRES 

Some modern s t a t u t e s  have a s  t h e i r  b a s i c  reform a  

gene ra l  cy-pr i s  p rov i s ion  which enables  t h e  c o u r t  t o  re -wr i te  

vo id  d i s p o s i t i o n s  i n  a  way t h a t  w i l l  v a l i d a t e  them under 

t h e  Rule and y e t  keep them a s  c l o s e  a s  p o s s i b l e  t o  t h e  

donor ' s  i n t e n t i o n .  This  would of course  have t h e  v i r t u e  

of v a l i d a t i n g  t h e  d i s p o s i t i o n  immediately and s o  avoid 

" w a i t  and see"  b u t  we agree  wi th  England and Ontar io  that 

on ba lance  t h e  main remedial  p rov i s ion  should be "wai t  and 

s e e " ,  w i th  s p e c i f i c  ~ y - ~ r \ e s  p rov i s ions  i n  t h e  form of age- 

reduc t ion  and c l a s s - s p l i t t i n g  a s  supplemental  dev ices  where 

"wai t  and s e e "  does n o t  save t h e  g i f t .  

The ques t ion  then a r i s e s  whether it i s  d e s i r a b l e  t o  

add a  f u r t h e r  gene ra l  cy-pr'es p rov i s ion  which t h e  c o u r t  

could invoke i f  t h e  o t h e r  p rov i s ions  a l r eady  recommended do 

n o t  save t h e  g i f t .  Ne i ther  England nor  Ontar io  has included 

such a  p rov i s ion  b u t  t h e  New Zealand Act o f  1 9 6 4  (No. 4 7 )  

which is i n  g e n e r a l  based on t h e  Engl i sh  Act i nc ludes  a  

gene ra l  cy-prks s e c t i o n .  W e  have been i n  cons ide rab le  doubt 

a s  t o  whether t o  recommend a  g e n e r a l  cy-pr>s s e c t i o n .  We 

have concluded s o  t o  do,  a s  a  f i n a l  " sa fe ty -ne t "  a s  New Zealand 

has  done. Unlike N e w  Zealand however we do n o t  propose t o  

make t h e  p rov i s ion  r e t r o a c t i v e .  Subsect ion (1) of t h e  

fo l lowing  recommendation is based on N e w  Zealand 's  s e c t i o n  

1 0  (1). 

RECOMMENDATION #70 

[ I 1  WHERE I T  HAS BECOME APPARENT THAT,  APART FROM 
THE PROVISIONS  O F  T H I S  S E C T I O N ,  ANY D I S P O S I T I O N  
W O U L D  8 E  VOID SOLELY O N  THE GROUND THAT I T  



I N F R I N G E S  THE RULE A G A I N S T  P E R P E T U I T I E S ,  
AND WHERE T H E  GENERAL I N T E N T I O N  O R I -  
G I N A L L Y  GOVERNING T H E  D I S P O S I T I O N  CAN BE 
A S C E R T A I N E D  IN  ACCORDANCE W I T H  T H E  NORMAL 
P R I N C I P L E S  OF I N T E R P R E T A T I O N  OF I N S T R U M E N T S  
AND THE RULES OF E V I D E N C E ,  THE D I S P O S I T I O N  
S H A L L ,  I F  P O S S I B L E  AND AS FAR AS P O S S I B L E ,  
BE R E F O R M E D  S O  AS TO G I V E  EFFECT TO T H A T  
G E N E R A L  I N T E N T I O N  W I T H I N  THE L I M I T S  OF 
T H E  RULE A G A I N S T  P E R P E T U I T I E S .  

( 2 )  S U B S E C T I O N  ( 1 )  S H A L L  NOT APPLY WHERE THE 
D I S P O S I T I O N  OF T H E  PROPERTY HAS BEEN S E T T L E D  
BY A  V A L I D  COMPROMISE.  

W e  t h ink  t h e  purpose of subsec t ion  ( 2 )  i s  obvious and 

d e s i r a b l e .  We a r e  s a t i s f i e d  t o o  t h a t  t h e  terms of subsec t ion  

(1) make c l e a r  t h a t  it a p p l i e s  on ly  a s  a  l a s t  r e s o r t .  I n  

any case  w e  s p e c i f i c a l l y  s o  prov ide  i n  a  l a t e r  recommendation. 

V I I I  

CAPACITY TO HAVE CHILDREN 

Where a  for ty-year-old  t e s t a t o r  w i th  grown-up b r o t h e r s  

and sisters makes a  beques t  " t o  t h e  c h i l d r e n  of my b r o t h e r s  

and s i s t e r s " ,  one would th ink  a s  a  ma t t e r  of  c o n s t r u c t i o n  

t h a t  he  means h i s  l i v i n g  b r o t h e r s  and sisters. One would 

th ink  t o o  t h a t  t h e  law would assume t h a t  h i s  seventy-year-  

o l d  p a r e n t s  w i l l  n o t  have any more c h i l d r e n .  However each 

o f  t h e s e  assumptions i s  i n c o r r e c t  and t h e  beques t  w i l l  be  

void  under t h e  Rule. The pa ren t s  a r e  deemed capable  of 

having more c h i l d r e n .  Such h y p o t h e t i c a l  persons  a r e  b r o t h e r s  

and s i s t e r s  w i t h i n  t h e  beques t  and t h e i r  " ch i ld ren"  a r e  

w i t h i n  t h e  g i f t  which i s  thus  rendered void under t h e  Rule 

(Ward - v. Van d e r  Loeff [1924] A.C. 6 5 3 ) .  



Pro fes so r  Leach has desc r ibed  t h e  aged person whom 

t h e  law has deemed capable  o f  having c h i l d r e n  a s  t h e  " f e r t i l e  

oc togenar ian"  (Morris & Leach 76-84). H e  has  a l s o  p o s t u l a t e d  

t h e  c a s e  i n  which a  g i f t  w i l l  be void on ly  on t h e  assumption 

t h a t  a  young c h i l d  w i l l  himself  have a  c h i l d .  Hence h i s  

"precocious  t o d d l e r "  (Morris & Leach a t  85-86). Leaving 

a s i d e  t h e  e f f e c t  of l ack  of capac i ty  t o  marry, it i s  c l e a r  

t h a t  a  g i f t  should n o t  b e  vo id  because of a  presumption 

t h a t  a  young c h i l d  i s  capable  of having c h i l d r e n .  

The Engl i sh  and Ontar io  A c t s  e s t a b l i s h  a  presumption 

t h a t  males cannot  have c h i l d r e n  when under 1 4 ,  and t h a t  

females cannot  have c h i l d r e n  when under 12 o r  over  55. 

They a l s o  permi t  evidence t o  show t h a t  a  s p e c i f i c  person,  

e .g . ,  a  man o r  woman of 35, i s  unable t o  have a  c h i l d .  

Both Acts provide f o r  a  j u d i c i a l  d e c l a r a t i o n  of 

i n a b i l i t y  t o  have f u r t h e r  c h i l d r e n .  Then they contemplate 

t h e  p o s s i b i l i t y  t h a t  notwiths tanding t h e  d e c l a r a t i o n  t h e  

person does i n  f a c t  have a  c h i l d .  Such a  s i t u a t i o n  would 

indeed be r a r e ,  excep t  f o r  t h e  p o s s i b i l i t y  of  adopt ion  o r  

l e g i t i m a t i o n  of a  c h i l d  which we d i s c u s s  below. I n  t h e  even t  

of  a  c h i l d  being born a f t e r  t h e  d e c l a r a t i o n  of i n a b i l i t y ,  

t h e  c o u r t  i s  empowered t o  make such o r d e r  a s  it deems j u s t ,  

t h e  purpose being t o  do what i s  p o s s i b l e  f o r  t h e  a f t e r -bo rn  

c h i l d  wi thout  d i s r u p t i n g  more than necessary t h e  i n t e r e s t s  

o f  o t h e r  b e n e f i c i a r i e s .  Nei ther  Act s p e c i f i c a l l y  g i v e s  t h e  

a f t e r -bo rn  c h i l d  t h e  r i g h t  t o  t r a c e  proper ty  t h a t  has been 

conveyed t o  o t h e r  b e n e f i c i a r i e s .  The reason i s  t h a t  it 

would b e  harsh  t o  t r e a t  t hose  b e n e f i c i a r i e s  a s  though they 

had been overpaid  t r u s t  p roper ty  by mis take (Morris and 

Leach, Supp. p. 4 ;  Gosse, p. 3 7 ) .  The ma t t e r  of doing 

j u s t i c e  a s  between t h e  o t h e r  b e n e f i c i a r i e s  and t h e  a f t e r -  

born c h i l d  i s  simply l e f t  t o  t h e  c o u r t ' s  d i s c r e t i o n .  W e  

t h i n k  t h i s  p roper .  



In connection with the possibility of a legitimation 

or adoption after the judicial declaration, Ontario simply 

says that any such possibility is to be excluded in deciding 

on a person's ability to have children. The English Act 

we find harder to interpret but according to Morris and 

Leach (Supp. p. 4) the English Act excludes the possibility 

of legitimation or adoption only in the case of a woman 

over 55. We have been concerned with the possibility that 

application would be made for a declaration of inability 

with respect to a man or woman of 35 (the evidence showing 

inability to procreate) when that person intends to adopt 

a child. We note s. 60(3) of the Child Welfare Act, R.S.A. 

1970, c. 45, which provides that a reference to a "child" 

in a "will conveyance or other document, whether heretofore 

or hereafter made, shall unless-the contrary is expressed 

be deemed to include an adopted child." We think however 

that there is very little risk that a person will be tempted 

to conceal the fact that he intends to adopt a child. 

Accordingly we recommend Ontario's provisions, save 

that Ontario, like England, refers to the possibility that a 

person may have a child by "legitimation, adoption or other 

means". We are not aware of "other means" and propose to 

omit that phrase. 

RECOMMENDATION # I 1  

I l l  WHERE.  IN ANY PROCEEDING R E S P E C T I N G  THE 
R U L E  A G A I N S T  P E R P E T U I T I E S ,  A Q U E S T I O N  A R I S E S  
T H A T  T U R N S  ON THE A B I L I T Y  OF A  PERSON TO 
HAVE A  C H I L D  AT SOME FUTURE T I M E ,  T H E N ,  

la1 I T  S H A L L  BE PRESUMED, 

l i l  T H A T  A  MALE I S  A B L E  TO HAVE A  C H I L D  
AT T H E  AGE OF FOURTEEN Y E A R S  OR 
O V E R ,  BUT NOT UNDER T H A T  A G E ,  AND 



(ii) T H A T  A  FEMALE I S  A B L E  TO HAVE 
A  C H I L D  AT THE AGE OF TWELVE 
Y E A R S  OR O V E R ,  BUT NOT UNDER 
T H A T  AGE OR O V E R  T H E  AGE OF 
F I F T Y - F I V E  Y E A R S ;  B U T ,  

( b )  I N  T H E  C A S E  OF A  L I V I N G  P E R S O N ,  EVIDENCE 
MAY BE G I V E N  TO SHOW THAT H E  OR S H E  W I L L  
OR W I L L  NOT BE A B L E  TO HAVE A  C H I L D  AT 
T H E  T I M E  I N  Q U E S T I O N  

1 2 )  S U B J E C T  TO S U B S E C T I O N  1 3 )  WHERE ANY Q U E S T I O N  
I S  DECIDED IN R E L A T I O N  TO A  D I S P O S I T I O N  BY 
T R E A T I N G  A  PERSON AS  A B L E  OR UNABLE TO HAVE 
A  C H I L D  AT A  P A R T I C U L A R  T I M E ,  THEN H E  OR S H E  
S H A L L  BE SO T R E A T E D  FOR THE PURPOSE OF ANY 
Q U E S T I O N  THAT MAY A R I S E  CONCERNING T H E  RULE 
A G A I N S T  P E R P E T U I T I E S  IN  R E L A T I O N  TO T H E  SAME 
D I S P O S I T I O N  N O T W I T H S T A N D I N G  T H A T  THE E V I D E N C E  
ON WHICH T H E  F I N D I N G  OF A B I L I T Y  OR I N A B I L I T Y  
TO HAVE A  C H I L D  AT A  P A R T I C U L A R  T I M E  I S  
PROVED BY SUBSEQUENT EVENTS TO HAVE BEEN 
ERRONEOUS 

( 3 )  WHERE A  Q U E S T I O N  I S  DECIDED BY T R E A T I N G  A  PERSON 
AS  UNABLE TO HAVE A  C H I L D  AT A  P A R T I C U L A R  T I M E  
AND SUCH PERSON S U B S E Q U E N T L Y  HAS A  C H I L D  OR 
CHILDREN AT T H A T  T I M E ,  THE COURT MAY MAKE SUCH 
ORDER AS I T  S E E S  F I T  TO PROTECT THE RIGHT 
T H A T  SUCH C H I L D  OR CHILDREN WOULD HAVE HAD 
IN  T H E  PROPERTY CONCERNED AS  I F  SUCH 2 U E S T I O N  
HAD NOT BEEN DECIDED AND AS I F  SUCH C H I L D  OR 
CHILDREN WOULD, APART FROM SUCH D E C I S I O N ,  
HAVE BEEN E N T I T L E D  TO A  R I G H T  IN  T H E  PROPERTY 
NOT IN  I T S E L F  I N V A L I D  BY T H E  A P P L I C A T I O N  OF 
T H E  RULE A G A I N S T  P E R P E T U I T I E S  AS  M O D I F I E D  
BY T H I S  A C T .  

1 4 1  THE P O S S I B I L I T Y  T H A T  A  PERSON MAY AT ANY 
T I M E  HAVE A  C H l L D  BY ADOPTION OR L E G I T I M A T I O N  
S H A L L  NOT BE C O N S I D E R E D  IN  D E C I D I N G  ANY 
9 U E S T I O N  T H A T  TURNS ON T H E  A B I L I T Y  OF A  

.. - 

T I M E ,  B U T ,  I F  A P E R S ~ N  D O E S - S U B S E Q U E N T L Y  
HAVE A  C H I L D  OR C H I L D R E N  BY SUCH MEANS,  
THEN S U B S E C T I O N  3  A P P L I E S  TO SUCH C H I L D  OR 
CHI LOREN.  

We have considered the question, when is a male at 

the age of fourteen years or over and when is a female at 



t h e  age of twelve y e a r s  o r  ove r ,  and when i s  a  female over  

t h e  age of f i f t y - f i v e ?  C lea r ly ,  i n  t h e  f i r s t  c a s e  it i s  

t h e  f o u r t e e n t h  anniversary  of b i r t h  (commonly c a l l e d  t h e  

f o u r t e e n t h  b i r t h d a y ) ,  and i n  t h e  second it i s  a t  t h e  

t w e l f t h  anniversary  of b i r t h .  I n  t h e  t h i r d  c a s e  t h e  

p r e p o s i t i o n  " a t "  i s  omit ted and one could argue t h a t  a  

woman i s  n o t  over  f i f t y - f i v e  u n t i l  she  has  reached h e r  

f i f t y - s i x t h  anniversary  of b i r t h .  W e  r e j e c t  t h i s  i n t e r -  

p r e t a t i o n .  We th ink  she  is over f i f t y - f i v e  immediately 

a f t e r  h e r  f i f t y - f i f t h  anniversary  of b i r t h .  I f  t h e  

l e g i s l a t i v e  draf tsman t h i n k s  t h e r e  i s  doub t ,  t h e r e  should 

be  no d i f f i c u l t y  i n  removing it. 

A ma t t e r  n o t  r e l a t e d  t o  p e r p e t u i t i e s  b u t  r e l e v a n t  

i n  t h e  law of t r u s t s  i s  t h i s :  There a r e  c a s e s  where a  

t r u s t e e  can do o r  be r equ i r ed  t o  do c e r t a i n  t h i n g s  when 

it i s  c l e a r  t h a t  t h e r e  a r e  no unborn b e n e f i c i a r i e s .  Thus 

it would be convenient  t o  enable  t h e  c o u r t  t o  d e c l a r e  t h a t  

a  s p e c i f i c  person can have no more c h i l d r e n  q u i t e  a p a r t  

from p e r p e t u i t i e s .  Ontar io  s o  provided by an amendment o f  

1966 t o  i t s  Trus t ee  Act (1966, c .  157 ) .  We p r e f e r  t o  l eave  

t h i s  ma t t e r  u n t i l  completion of a  s tudy  of t h e  r u l e  i n  

Saunders v.  Vaut ie r  s o  make no recommendation here .  

ORDER OF APPLICATION OF REMEDIAL PROVISIONS 

W e  have mentioned t h a t  t h e  recommendations a l r eady  

made f o r  the reform of tke Rule a r e  in tended  t o  i n d i c a t e  t h e  

o r d e r  i n  which they  a r e  t o  be  app l i ed .  However t h e r e  has 

been cons ide rab le  deba te  i n  connect ion wi th  some o f  t h e  

Engl i sh  and Ontar io  p rov i s ions .  W e  t h ink  w e  have e l imina t ed  

any ques t ion  i n  connect ion wi th  t h e  "unborn widow" f o r  we 

have made h e r  a  l i f e  i n  being.  I t  seems proper  t h a t  t h e  



prov i s ion  d e a l i n g  wi th  capac i ty  t o  have c h i l d r e n  can be 

invoked a t  any t i m e ,  where app l i cab le .  I n  many cases  of 

course  it has no th ing  t o  do wi th  t h e  t i m e  of  v e s t i n g .  I n  

t h e s e  ca ses  t h e  i n t e n t  of o u r  recommendations i s  t o  apply 

"wa i t  and s e e " ,  then  age-reduct ion,  then c l a s s - s p l i t t i n g  . 
and then  gene ra l  cy-pres.  

We th ink  it b e s t  t o  remove doubts ,  and s p e c i f i c a l l y  

t o  permi t  a p p l i c a t i o n s  t o  t h e  c o u r t .  The Trus t ee  Act 

a l r eady  has  a  p rov i s ion  (s.  3 8 )  which permits  a p p l i c a t i o n s  

f o r  t h e  op in ion ,  adv ice  o r  d i r e c t i o n  of t h e  c o u r t  i n  

connect ion wi th  t h e  a d m i n i s t r a t i o n  of t r u s t  p rope r ty .  This  

s e c t i o n  should s p e c i f i c a l l y  be  made a p p l i c a b l e  t o  ques t ions  

a r i s i n g  under t h e  P e r p e t u i t i e s  Act. O n t a r i o ' s  s. 5 ( 1 )  

a u t h o r i z e s  a p p l i c a t i o n s  t o  t h e  c o u r t .  The fo l lowing  recom- 

mendation is designed t o  t h e  same end and a l s o  t o  p r e s c r i b e  

t h e  o rde r  of  a p p l i c a t i o n  of t h e  remedial  p rov i s ions .  

RECOMMENDATION # I 2  

AN EXECUTOR OR A  T R U S T E E  OF ANY PROPERTY OR 
ANY PERSON I N T E R E S T E D  UNDER,  OR IN THE V A L I D I T Y  
OR I N V A L I D I T Y  O F ,  AN I N T E R E S T  IN  SUCH PROPERTY 
MAY AT ANY T I M E  APPLY FOR THE O P I N I O N ,  A D V I C E  
OR D I R E C T I O N  OF T H E  COURT PURSUANT TO S .  3 8  OF 
T H E  T R U S T E E  ACT W I T H  R E S P E C T  TO T H E  V A L I D I T Y  OR 
I N V A L I D I T Y  W I T H  R E S P E C T  TO THE RULE A G A I N S T  
P E R P E T U I T I E S  OF AN I N T E R E S T  IN  THAT PROPERTY 
AND W I T H  R E S P E C T  TO THE A P P L I C A T I O N  OF ANY 
P R O V I S I O N  OF T H I S  A C T ;  AND TO REMOVE DOUBT I T  
I S  DECLARED T H A T  THE R E M E D I A L  P R O V I S I O N S  OF 
T H I S  ACT S H A L L  APPLY IN T H E  FOLLOWING O R D E R :  

l a )  C A P A C I T Y  TO HAVE CHILDREN [RECOMMENDATION # I l l ;  

( 6 )  W A I T  AND S E E  [RECOMMENDATIONS f f 4 ,  # 5  AND $ 6  1; 

( C )  AGE-REDUCTION [RECOMMENDATION ff b]; 

I d )  C L A S S - S P L I T T I N G  [RECOMMENDATION # 9 ] ;  

( e l  G E N E R A L  C Y = P R E S  [ R E C O M M E N D A T I O N  # l o ] .  



DISPOSAL OF INTERMEDIATE INCOME: 
ADVANCES ON CAPITAL 

Maintenance has  r e f e rence  t o  payments from income (and 

p o s s i b l y  from c a p i t a l )  t o  suppor t  a  b e n e f i c i a r y ,  e s p e c i a l l y  

an i n f a n t ,  wh i l e  advancement has  r e f e rence  t o  payments from 

c a p i t a l  t o  set a  b e n e f i c i a r y  up i n  l i f e .  I n  t h e  absence of 

a  s t a t u t e  o r  express  power i n  t h e  ins t rument ,  a  t r u s t e e ' s  

powers t o  make payments from income f o r  maintenance i s  

extremely narrow a s  t h e  Ontar io  c a s e  Re Wright, [I9551 1 D.L.R.  

213 shows; and t r u s t e e s  have no power t o  make payments from 

c a p i t a l  by way of advancement. 

When t r u s t e e s  aze  ho ld ing  proper ty  du r ing  "wai t  and s e e "  

t h e  pe r iod  may be long and income may accumulate f o r  many 

yea r s  u n t i l  it appears  t h a t  t h e  d i s p o s i t i o n  is e i t h e r  v a l i d  o r  

i n v a l i d .  I t  w i l l  be  r e c a l l e d  t h a t  one of M r .  Sheard ' s  main 

o l j j ec t ions  t o  "wai t  and see"  was t h a t  t h e  accumulation of 

income c r e a t e s  s e r i o u s  problems f o r  t h e  t r u s t e e ;  and he 

observed t h a t  Ontar io  had no s t a t u t e  p rov id ing  f o r  payments 

t o  con t ingen t  b e n e f i c i a r i e s  whereas England does i n  ss. 31 

and 3 2  of t h e  T rus t ee  Act, 1925. I n c i d e n t a l l y ,  D r .  Gosse 

recommended t h a t  Ontar io  cons ide r  l e g i s l a t i o n  on t h e s e  

l i n e s  (Gosse, p. 20 ) .  Sec t ion  31 g ives  t o  t r u s t e e s  powers t o  

make payments o u t  of  income f o r  maintenance, educat ion and 

b e n e f i t  of  an i n f a n t  b e n e f i c i a r y  and payment of t h e  income t o  

an a d u l t  b e n e f i c i a r y  even where t h e  i n t e r e s t  of  t h e  b e n e f i c i a r y  

i s  cont ingent ,  provided t h e  d i s p o s i t i o n  c a r r i e s  i n t e rmed ia t e  

income. Sec t ion  32 g i v e s  t o  t r u s t e e s  t h e  power t o  make payments 

o u t  of  c a p i t a l  money (bu t  n o t  l and)  f o r  t h e  advancement o r  



b e n e f i t  of  t h e  b e n e f i c i a r y  whether h i s  i n t e r e s t  is  a b s o l u t e  o r  

con t ingen t  o r  d e f e a s i b l e ,  w i t h  an upper l i m i t  of one-half of  

t h e  b e n e f i c i a r y ' s  sha re .  

A lbe r t a  has i n  i t s  Trus tee  Act, R.S.A. 1970, c .  373, 

two s e c t i o n s ,  32 and 33, which a r e  narrower than  England's  

s. 31. They come down from t h e  Trus tee  Ordinance ss. 2 4  and 

25. Sec t ion  32 i s  c l e a r l y  based on an Engl ish  S t a t u t e  o f  

1860 c a l l e d  Lord Cranworth 's  Act (23 and 2 4  V ic t . ,  c .  1 4 5 ) .  

I t  a p p l i e s  where proper ty  i s  he ld  i n  t r u s t  f o r  an i n f a n t  

e i t h e r  a b s o l u t e l y  o r  con t ingen t ly  on reaching 18 ( a t  t h e  

l a t e s t ) ,  and empowers t h e  t r u s t e e s  t o  apply t h e  income f o r  

maintenance o r  educa t ion  of t h e  i n f a n t .  Accumulations of 

t h e  r e s i d u e  of income a r e  t o  be  he ld  f o r  t h e  person u l t i m a t e l y  

e n t i t l e d  t o  t h e  proper ty ,  save t h a t  t h e  t r u s t e e s  may apply 

t h e  accumulations a s  though they were c u r r e n t  income. 

Sec t ion  33 a p p l i e s  t o  t h e  same proper ty  and i n  t h e  same 

ci rcumstances  a s  s. 32 and permi t s  t r u s t e e s  by l eave  of t h e  

Court  t o  d i spose  of t h e  proper ty  and apply t h e  proceeds 

f o r  maintenance and educat ion of t h e  i n f a n t .  Any s u r p l u s  

may be app l i ed  t o  t h e  same purpose and t h e  r e s i d u e  i s  t o  be  

he ld  f o r  t hose  u l t i m a t e l y  e n t i t l e d  t o  t h e  proper ty .  

I t  w i l l  be seen t h a t  t h e s e  p rov i s ions  a r e  conf ined t o  

maintenance of i n f a n t s  and do n o t  d e a l  w i th  advancement a t  a l l .  

Moreover t h e  Age of Major i ty  Act i n  1971 reduces t h e  per iod  

of in fancy  from 2 1  y e a r s  t o  18,  and thus  c u r t a i l s  t h e  scope 

of t h e  p rov i s ions .  W e  t h ink  t h a t  cons ide ra t ion  should be 

given t o  t h e  replacement of  t h e s e  p rov i s ions  by o t h e r s  on 

t h e  l i n e s  of  England's  ss. 31 and 32. 



Originally we had intended to include as an Appendix 

to this report our recommendations on this subject. However 

our study is not yet complete, so we plan to submit in due 

course a separate report on powers of maintenance and advancement. 

In the meantime we think that it is best to provide 

specifically, as Ontario has done, that during the "wait 

and see" period income not otherwise disposed of shall be 

treated as income arising from a valid contingent interest; 

and further to provide specifically that ss. 32 and 33 shall 

apply during "wait and see". We think that the following 

recommendation ensures that even if the disposition is 

ultimately void, the validity of payments made under ss. 32 

and 33 is not affected though we do not use the explicit 

words found at the end of England's s. 3(1) and quoted 

earlier. 

R E C O M M E N D A T I O N  # I 3  

P E N D I N G  T H E  T R E A T M E N T  O R  D E C L A R A T I O N  O F  A  
P R E S U M P T I V E L Y  V A L T D  I N T E R E S T  W I T H I N  T H E  
M E A N I N G  O F  S E C T I O N  [ R E C O M M E N D A T I O N  # 4 ]  
A S  V A L I D  O R  I N V A L I D , T H E  I N C O M E  A R I S I N G  
FROM S U C H  I N T E R E S T  A N D  N O T  O T H E R W I S E  D I S P O S E D  
O F  S H A L L  B E  T R E A T E D  A S  I N C O M E  A R I S I N G  FROM A  
V A L I D  C O N T I N G E N T  I N T E R E S T ,  A N D  A N Y  U N C E R T A I N T Y  
W H E T H E R  T H E  D I S P O S I T I O N  W I L L  U L T I M A T E L Y  P R O V E  
T O  B E  V O I D  F O R  R E M O T E N E S S  S H A L L  B E  D I S R E G A R D E D ;  
A N D  S E C T I O N S  32 A N D  3 3  O F  T H E  T R U S T E E  A C T  S H A L L  
A P P L Y .  

DEPENDENT AND INDEPENDENT LIMITATIONS 

One of the subrules which seems oppressive is this: 

even though a gift taken by itself will vest within the time 



r e q u i r e d  by t h e  Rule, it i s  i n v a l i d  i f  it i s  dependent on 

a p r i o r  i n v a l i d  g i f t .  The fol lowing example i s  from Morris  

and Leach (p. 1 7 9 ) .  Example: Residuary beques t  t o  A 

f o r  l i f e ,  then  t o  A ' s  g randchi ld ren  f o r  t h e i r  l i v e s ,  and 

then t o  B a b s o l u t e l y .  The g i f t  t o  t h e  grandchi ld ren  is 

void .  The g i f t  t o  B i s  "dependent" upon t h e  g i f t  t o  t h e  

grandchi ld ren  s o  it l i k e w i s e  f a i l s .  This  r e s u l t  i s  supposed 

t o  be based on t h e  t e s t a t o r ' s  i n t e n t  whereas it probably 

d e f e a t s  h i s  i n t e n t .  Besides it i s  hard t o  say when t h e  g i f t  

i s  "dependent" on a p r i o r  i n v a l i d  g i f t .  Both England and 

Ontar io  have abol i shed  t h e  Rule. S ince  t h e  d i s p o s i t i o n  i s  

now good t h e  ques t ion  a r i s e s  whether it should be a c c e l e r a t e d  

The Engl i sh  and Ontar io  Acts a r e  worded nega t ive ly  i n  t h a t  

they bo th  say  t h a t  the v a l i d  d i s p o s i t i o n  " s h a l l  n o t  be 

prevented from being a c c e l e r a t e d " .  I t  appears  from Morris  

and Leach (Supp. p. 1 4 )  t h a t  t h e  nega t ive  form was chosen 

because t h e r e  a r e  ca ses  where t h e  b e n e f i c i a r y  e n t i t l e d  t o  

t h e  subsequent i n t e r e s t  had on ly  a con t ingen t  i n t e r e s t  s o  

it should n o t  be a c c e l e r a t e d  where t h e  contingency has  

n o t  been met. 

There is  l i t t l e  t o  choose between t h e  wording of t h e  

Engl i sh  and Ontar io  p rov i s ions .  We recommend t h e  l a t t e r ,  save  

t h a t  we s u b s t i t u t e  " d i s p o s i t i o n "  f o r  " l i m i t a t i o n " .  

RECOMMENDATION # I 4  

I11 A  D I S P O S I T I O N  THAT.  IF  I T  STOOD ALONE. . . 
WOULD B E  V A L I D  U N D ~ R  THE RULE A G A I N S T '  
PERPETUITIES  I S  NOT INVALIDATED BY REASON 
ONLY THAT I T  I S  PRECEDED BY O N E  OR MORE 
D I S P O S I T I O N S  THAT ARE I N V A L I D  UNDER THE 
RULE AGAINST P E R P E T U I T I E S ,  WHETHER OR NOT 
SUCH D I S P O S I T I O N  EXPRESSLY OR BY IMPLICATION 
TAKES EFFECT AFTER,  OR I S  SUBJECT T O ,  OR 
I S  ULTERIOR TO AND DEPENDENT UPON, ANY SUCH 
I N V A L I D  D I S P O S I T I O N .  



1 2 1  WHERE A  PRIOR INTEREST I S  I N V A L I D  UNDER 
THE RULE AGAINST P E R P E T U I T I E S ,  ANY 
SUBSEf2UENT INTEREST T H A T ,  IF  I T  STOOD 
ALONE, W O U L D  B E  V A L I D  SHALL NOT BE PRE- 
VENTED FROM BEING ACCELERATED BY REASON 
O N L Y  O F  THE I N V A L I D I T Y  O F  THE PRIOR 
I N T E R E S T .  

POWERS OF APPOINTMENT 

W e  r e f e r r e d  t o  powers of appointment e a r l i e r  i n  

connec t ion  wi th  t h e  "wai t  and see"  r u l e .  However t h e  s u b j e c t  

r e q u i r e s  f u r t h e r  examination.  It w i l l  be r e c a l l e d  t h a t  

t h e r e  a r e  two s t e p s :  (1) t h e  c r e a t i o n  of t h e  power of 

appointment,  and ( 2 )  the e x e r c i s e  of t h e  power, o r  making 

t h e  appointment. The ins t rument  c r e a t i n g  t h e  power could 

i t s e l f  v i o l a t e  the Rule. Assuming t h a t  it does n o t  then  

t h e  e x e r c i s e  of t h e  power may do s o .  

I t  becomes impor tan t  he re  t o  n o t e  t h e  d i f f e r e n c e  

between a gene ra l  power and s p e c i a l  power. To quote  

Morris  and Leach, " a  gene ra l  power is  one which permi t s  

appointment t o  anyone inc lud ing  t h e  donee of t h e  power o r  

h i s  e s t a t e .  . . . A s p e c i a l  (sometimes c a l l e d  l i m i t e d )  

power is  one which permi t s  appointment only  t o  s p e c i f i e d  

persons  o r  c l a s s e s "  (p. 1 3 5 ) .  

A good example of a gene ra l  power i s  found i n  - Re 

Mewburn, [I9391 S.C.R. 7 5  where A was given t h e  power t o  

d i spose  of p rope r ty  t o  whomsoever she  should by deed o r  w i l l  

appoin t .  The Supreme Court  he ld  she  could appo in t  t o  

h e r s e l f .  

Dealing f i r s t  w i th  t h e  v a l i d i t y  of t h e  ins t rument  

c r e a t i n g  t h e  power t h e r e  i s  a d i s t i n c t i o n  between gene ra l  



and s p e c i a l  powers. A gene ra l  power is regarded a s  t a n t a -  

mount t o  t h e  c o n f e r r i n g  of ownership on t h e  donee of the 

power s o  it i s  v a l i d  a s  long a s  t h e  donee i s  of n e c e s s i t y  

a s c e r t a i n a b l e  w i t h i n  t h e  p e r p e t u i t y  per iod .  I n  t h e  c a s e  

of a s p e c i a l  power it i s  vo id  i f  i t  may be e x e r c i s e d  beyond 

t h e  pe r iod .  

A s  t o  t h e  e x e r c i s e  of t h e  power, t h a t  i s  t o  say t h e  

appointment i t s e l f ,  an appointment under a g e n e r a l  power is 

t h e  same a s  a d i s p o s i t i o n  of t h e  donee ' s  own p rope r ty  and 

t h e  p e r p e t u i t y  pe r iod  runs  from t h e  d a t e  of  t h e  appointment 

r a t h e r  than from the e a r l i e r  d a t e  when t h e  power was c r ea t ed .  

I n  t h e  c a s e  of a s p e c i a l  power t h e  donee is  n o t  t h e  owner 

of t h e  p rope r ty  over  which he has power of appointment. The 

appointment he makes i s  " read  back" i n t o  t h e  ins t rument  

c o n f e r r i n g  t h e  power and t h e  pe r iod  i s  computed from t h e  

d a t e  of t h a t  ins t rument ,  though f a c t s  e x i s t i n g  a t  t h e  d a t e  

of  t h e  appointment may be considered.  

A g e n e r a l  power e x e r c i s a b l e  only  by w i l l  i s  t r e a t e d  

a s  a s p e c i a l  power when t h e  v a l i d i t y  of t h e  power is  i n  

ques t ion ,  because t h e  donee cannot appo in t  t o  h imse l f .  

However when t h e  v a l i d i t y  of t h e  appointment i s  i n  ques t ion  

Engl i sh  law t r e a t s  t h e  power a s  a gene ra l  one (Morris & 

Leach 135-6) w i th  t h e  consequence t h a t  t h e  per iod  runs  

from t h e  d a t e  of t h e  appointment. I t  appears  t h a t  i n  t h e  

United S t a t e s  such a power i s  t r e a t e d  a s  a s p e c i a l  power 

f o r  a l l  purposes.  

Both England (s. 7 )  and Ontar io  (s. 11) have ernbodied 

t h e  Engl ish  law. While recogniz ing  t h a t  t h e  r u l e  may appear 

anomalous w e  t h ink  it should be r e t a i n e d .  

The fo l lowing  recommendation fo l lows  t h e  Ontar io  

provision. 



R E C O M M E N D A T I O N  # I 5  

( I )  F O R  T H E  P U R P O S E  O F  T H E  R U L E  A G A I N S T  
P E R P E T U I T I E S ,  A  P O W E R  O F  A P P O I N T M E N T  S H A L L  
B E  T R E A T E D  A S  A  S P E C I A L  P O W E R  U N L E S S ,  

( a )  I N  T H E  I N S T R U M E N T  C R E A T I N G  T H E  P O W E R  
I T  I S  E X P R E S S E D  T O  B E  E X E R C I S A B L E  B Y  
O N E  P E R S O N  O N L Y ;  A N D  

( b )  I T  C O U L D ,  A T  A L L  T I M E S  D U R I N G  I T S  
C U R R E N C Y  W H E N  T H A T  P E R S O N  I S  O F  F U L L  
A G E  A N D  C A P A C I T Y ,  B E  E X E R C I S E D  BY H I M  
S O  A S  I M M E D I A T E L Y  T O  T R A N S F E R  T O  
H I M S E L F  T H E  W H O L E  O F  T H E  I N T E R E S T  
G O V E R N E D  B Y  T H E  P O W E R  W I T H O U T  T H E  
C O N S E N T  O F  A N Y  O T H E R  P E R S O N  O R  
C O M P L I A N C E  W I T H  A N Y  O T H E R  C O N D I T I O N ,  
N O T  B E I N G  A  F O R M A L  C O N D I T I O N  R E L A T I N G  
O N L Y  T O  T H E  M O D E  O F  E X E R C I S E  O F  T H E  
P O W E R .  

( 2 )  A  P O W E R  T H A T  S A T I S F I E S  T H E  C O N D I T I O N S  O F  
C L A U S E S  l a )  A N D  ( b )  O F  S U B S E C T I O N  ( I )  S H A L L ,  
F O R  T H E  P U R P O S E  O F  T H E  R U L E  A G A I N S T  
P E R P E T U I T I E S ,  B E  T R E A T E D  A S  A  G E N E R A L  
P O W E R .  

( 3 )  F O R  T H E  P U R P O S E  O F  D E T E R M I N I N G  W H E T H E R  A N  
A P P O I N T M E N T  M A D E  U N D E R  A  P O W E R  O F  A P P O I N T -  
M E N T  E X E R C I S A B L E  B Y  W I L L  O N L Y  I S  V O I D  F O R  
R E M O T E N E S S ,  T H E  P O W E R  S H A L L  B E  T R E A T E D  A S  A  
G E N E R A L  P O W E R  W H E R E  I T  W O U L D  H A V E  B E E N  S O  
T R E A T E D  I F  E X E R C I S A B L E  B Y  D E E D .  

ADMINISTRATIVE POWERS 

Often a  t r u s t e e  i s  given a d m i n i s t r a t i v e  powers, 

e .g . ,  power t o  s e l l  o r  l e a s e  land which forms t h e  s u b j e c t  

m a t t e r  of t h e  t r u s t .  I t  is  p o s s i b l e  f o r  a  d i s p o s i t i o n  t o  

be v a l i d  and y e t  f o r  t h e  power t o  be  e x e r c i s e d  beyond t h e  

per iod .  The fo l lowing  example is  from Morris and Leach 



(p. 235) :  Devise on t r u s t  t o  A f o r  l i f e ,  then  t o  any widow 

of A f o r  l i f e ,  and then f o r  t h e  c h i l d r e n  of A a t  21, 

w i t h  power i n  t h e  t r u s t e e s  t o  sel l  and l e a s e  a t  any t ime.  

The i n t e r e s t s  a r e  a l l  v a l i d  under t h e  Rule. However, t h e  

power t o  se l l  and l e a s e  may be e x e r c i s e d  a t  any t ime du r ing  

t h e  l i f e  of t h e  widow who is  n o t  a  l i f e  i n  being and she  

may s t i l l  be a l i v e  more than  2 1  yea r s  a f t e r  A ' s  dea th .  The 

consequence i s  t h a t  t h e  power of s a l e  and l e a s e  is void.  

There i s  g e n e r a l  agreement t h a t  t h i s  should n o t  be  s o ,  f o r  

t h e  power does n o t  impede t h e  d i s p o s i t i o n  of p rope r ty  b u t  

r a t h e r  f a c i l i t a t e s  it (Morris & Leach, p. 237).  The Engl i sh  

Act (s.  8 )  and t h e  Ontar io  Act (s. 12)  a b o l i s h  t h e  Rule. 

The Engl i sh  A c t  does s o  only  where t h e  s a l e ,  l e a s e ,  e t c .  

i s  f o r  f u l l  cons ide ra t ion .  The purpose i s  t o  p reven t  

co lou rab le  " s a l e s "  t o  b e n e f i c i a r i e s  a t  low p r i c e s  a s  a  

means o f  c r e a t i n g  b e n e f i c i a l  i n t e r e s t s  beyond t h e  p e r i o d  

of t h e  Rule. W e  t h ink  however t h a t  t h e r e  might be  d i f f i c u l t y  

i n  determining whether t h e r e  i s  f u l l  cons ide ra t ion  and t h i n k  

t h e  c o u r t s  w i l l  be on guard a g a i n s t  co lou rab le  d i s p o s i t i o n s .  

Thus w e  recommend the Ontar io  wording. 

RECOMMENDATION # I 6  

( I )  THE RULE A G A I N S T  P E R P E T U I T I E S  DOES NOT 
I N V A L I D A T E  A  POWER CONFERRED ON T R U S T E E S  
OR OTHER PERSONS TO S E L L ,  L E A S E ,  EXCHANGE 
OR O T H E R W I S E  D I S P O S E  OF ANY P R O P E R T Y ,  OR 
TO DO ANY OTHER ACT IN  T H E  A D M I N I S T R A T I O N  
( A S  OPPOSED TO THE D I S T R I B U T I O N )  OF ANY 
PROPERTY I N C L U D I N G ,  WHERE A U T H O R I Z E D ,  
PAYMENT TO T R U S T E E S  OR OTHER PERSONS OF 
R E A S O N A B L E  REMUNERATION FOR T H E I R  S E R V I C E S .  

( 2 )  S U B S E C T I O N  ( I )  A P P L I E S  FOR THE PURPOSE OF 
E N A B L I N G  A  POWER TO BE E X E R C I S E D  AT ANY 
T I M E  A F T E R  T H I S  ACT COMES I N T O  FORCE,  NOT- 
W I T H S T A N D I N G  T H A T  THE POWER I S  CONFERRED 
BY AN l N S T R U M E N T  T H A T  TOOK EFFECT BEFORE 
T H A T  T I M E .  



Subsect ion (2)  g ives  t h e  s e c t i o n  r e t r o s p e c t i v e  

e f f e c t  t o  t h e  e x t e n t  t h a t  it i s  made t o  apply t o  ins t ruments  

i n  e f f e c t  be fo re  t h e  Act ,  b u t  only  w i th  r e s p e c t  t o  t h e  

e x e r c i s e  of a d m i n i s t r a t i v e  powers a f t e r  t h e  Act comes i n t o  

fo rce .  There can be no o b j e c t i o n  t o  t h i s  mild degree  of 

r e t r o s p e c t i v i  t y  . 

XIV 

OPTIONS: COMMF,RCIAL INTERESTS GENERALLY 

There has been much deba te  a s  t o  whether commercial 

t r a n s a c t i o n s  i n  g e n e r a l ,  and op t ions  i n  p a r t i c u l a r ,  a r e  

a c t u a l l y  w i t h i n  t h e  Rule. I t  i s  now s e t t l e d  t h a t  they a r e .  

W e  a p p r e c i a t e  t h e  argument t h a t  t h e  Rule should n o t  apply 

t o  them a t  a l l ,  b u t  on balance th ink  t h a t  it should,  

provided t h e  law i s  made c l e a r  and provided t h e  t i m e  i s  a  

s u b s t a n t i a l  one and provided l i v e s  i n  being a r e  excluded.  

With t h i s  i n t r o d u c t o r y  obse rva t ion  w e  now t u r n  t o  op t ions .  

Frob isher  Ltd.  v. Canadian P i e p l i n e s  Ltd. ,  [I9601 

S.C.R. 126 decided t h a t  an op t ion  c r e a t e s  an i n t e r e s t  i n  

land.  Thus i f  t h e  op t ion  i s  f o r  a  pe r iod  beyond t h a t  

pe rmi t t ed  by the Rule one would t h i n k  it simply void .  

However t h e r e  a r e  ca ses  which say t h a t  no twi ths tanding  t h e  

f a c t  t h a t  t h e  op t ion  i s  vo id  under t h e  Rule, t h e  opt ion-  

ho lde r  can a s s e r t  h i s  c o n t r a c t u a l  r i g h t s  and b r i n g  a c t i o n  

f o r  s p e c i f i c  performance o r  damages a g a i n s t  t h e  opt ion-  

g i v e r  who has f a i l e d  t o  perform. 

P r u d e n t i a l  T r u s t  Co. v. Fo r se th ,  [19601 S.C.R. 210 

appears  t o  accep t  t h i s  anomalous d o c t r i n e ,  though t h e  c o u r t  

he ld  i t  premature t o  dec ide  t h e  p e r p e t u i t i e s  ques t ion .  

Fo r se th  was a  c a s e  of an  op t ion  t o  g r a n t  a  " top  l e a s e "  of 



o i l  and gas ;  t h i s  t r a n s a c t i o n  i s  one whereby t h e  owner who 

has  a l r eady  gran ted  an o i l  and gas  l e a s e  t o  A g i v e s  t o  B 

an op t ion  of a  f u r t h e r  o i l  and gas l e a s e  on t h e  e x p i r a t i o n  

of t h e  one i n  favour of A .  

I n  H a r r i s  v .  MNR, - [I9661 S.C.R. 489, H a r r i s  took a  

l e a s e  of a  s e r v i c e  s t a t i o n  f o r  200 y e a r s  w i th  an op t ion  t o  

purchase.  H i s  purpose was t o  o b t a i n  a  s u b s t a n t i a l  c a p i t a l  

c o s t  al lowance f o r  purposes of income tax .  H e  f a i l e d ,  b u t  

t h e  p o i n t  of  i n t e r e s t  he re  i s  t h a t  t h e  Supreme Court  he ld  

t h e  op t ion  vo id  under t h e  Rule, even a s  between t h e  o r i g i n a l  

p a r t i e s .  A s  Car twright  C . J .  s a i d ,  where a  c o n t r a c t  c r e a t e s  

an i n t e r e s t  i n  l and ,  it i s  hard t o  s e e  how it can a l s o  be 

merely persona l .  

I n  e n a c t i n g  i t s  P e r p e t u i t i e s  Act ,  England recognized 

t h i s  anomaly and inc luded  a  p rov i s ion  (s. 10)  which b r i n g s  

t h e  Engl i sh  law i n t o  l i n e  w i th  H a r r i s .  Ontar io  d e a l t  w i t h  

t h e  s u b j e c t  i n  t h e  same way b u t  p u t  i t s  p rov i s ion  i n  t h e  

s e c t i o n  d e a l i n g  wi th  op t ions  i n  g r o s s ,  which we d i s c u s s  

below. W e  t h i n k  t h e  Engl i sh  p rov i s ion  b e t t e r  f o r  t h e  

reason  t h a t  it i s  n o t  conf ined t o  op t ions  i n  g ros s  b u t  

a p p l i e s  t o  a l l  c o n t r a c t s .  The fol lowing recommendation i s  

t h e  same a s  England's  s .  1 0 .  

RECOMMENDATION # 7  7 

WHERE A  D I S P O S I T I O N  I N T E R  V Z V O S  WOULD F A L L  TO 
BE T R E A T E V  AS V O I D  F m M m S S  I F  THE R I G H T S  
AND D U T I E S  THEREUNDER WERE C A P A B L E  OF T R A N S -  
M I S S I O N  TO PERSONS OTHER THAN THE O R I G I N A L  
P A R T I E S  AND HAD BEEN S O  T R A N S M I T T E D ,  I T  S H A L L  
BE T R E A T E D  AS V O I D  AS BETWEEN THE PERSON BY 
WHOM I T  WAS MADE AND T H E  PERSON TO WHOM OR 
IN  WHOSE FAVOUR I T  WAS MADE OR ANY S U C C E S S O R  
OF H I S ,  AND NO REMEDY S H A L L  L I E  IN  CONTRACT 
OR O T H E R W I S E  FOR G I V I N G  EFFECT TO I T  OR MAKING 
R E S T I T U T I O N  FOR I T S  LACK OF E F F E C T .  



We now examine i n  d e t a i l  t h e  s u b j e c t  of  op t ions  

The p r i n c i p a l  ones a r e :  

(1) an op t ion  i n  a  l e a s e  of l and  and which g ives  

t o  t h e  l e s s e e  t h e  op t ion  t o  purchase t h e  

r e v e r s i o n ,  

(2 )  an op t ion  i n  g ros s  ( a s  i n  F r o b i s h e r ) ,  

(3 )  an op t ion  t o  renew a  l e a s e .  

Under p r e s e n t  law t h e  f i r s t  two a r e  w i t h i n  t h e  Rule. 

The Engl ish  Law Reform Committee (p.  36; a l s o  Morris  & 

Leach, 224-227) thought  t h a t  an op t ion  i n  a  l e a s e  should 

be  v a l i d  no m a t t e r  t h e  l eng th  of t h e  l e a s e  b u t  provided t h e  

p e r i o d  f o r  e x e r c i s i n g  t h e  op t ion  i s  s h o r t .  The reason is  

t h a t  l e s s e e s  should be  encouraged t o  develop t h e  land  i n  

which they  have possess ion  and t h e  e x i s t e n c e  of an op t ion  

t o  buy g ives  t h i s  encouragement. Both England (s. 9 ( 1 ) )  and 

Ontar io  (s.  1 3 ( 1 )  and (2) ) g i v e  e f f e c t  t o  t h i s  po l i cy .  W e  

recommend a  s i m i l a r  p rov i s ion .  However t h e r e  a r e  t h r e e  

minor p o i n t s  which w e  t h ink  should be  covered.  

(1) The e x i s t i n g  p rov i s ions  seem t o  be  conf ined 

t o  an op t ion  i n  a  l e a s e  of l and .  W e  do n o t  

know t h e  prevalence of l ease-op t ions  of 

pe r sona l  p roper ty .  They may be r a r e  and 

t h e  pe r iod  of t h e  l e a s e  may always be  s h o r t .  

W e  t h ink  however it w i l l  be a s  w e l l  t o  

i nc lude  them even though they a r e  now 

o u t s i d e  t h e  Rule (except  perhaps f o r  t h e  

ca se  o f  a  r a r e  c h a t t e l ) .  



( 2 )  The e x i s t i n g  p rov i s ions  do n o t  extend t o  

a  r i g h t  of  f i r s t  r e f u s a l  i n  a  l e a s e .  There 

has  been a  d i f f e r e n c e  of op in ion  a s  t o  

whether a  r i g h t  of  f i r s t  r e f u s a l  c r e a t e s  an 

i n t e r e s t  i n  l and .  M r .  J u s t i c e  Ri ley i n  

I t a l i a n  V i l l a g e  Res tauran t  v. Van Ostrand 

(1970) ,  9 D.L.R. (3d) 512 he ld  it does 

n o t  f o r  t h e  purpose of t h e  S t a t u t e  of  

Frauds. In  any c a s e  we th ink  a  r i g h t  o f  

f i r s t  r e f u s a l  should be t r e a t e d  i n  t h e  

same way a s  an op t ion .  

(3 )  The e x i s t i n g  p rov i s ions  do n o t  apply t o  an 

op t ion  conta ined  i n  t h e  renewal of a  l e a s e .  

They might be i n t e r p r e t e d  t o  i nc lude  such 

an o p t i o n ,  b u t  w e  t h ink  i t  b e s t  t o  make a  

s p e c i f i c  p rov i s ion .  

The fol lowing recommendation is based on t h e  Ontar io  

p rov i s ion ,  w i th  t h e  t h r e e  a d d i t i o n s  j u s t  d i scussed .  

RECOMMENDATION # I 8  

( I )  T H E  RULE A G A I N S T  P E R P E T U I T I E S  DOES NOT 
APPLY TO AN O P T I O N  TO ACQUIRE FOR V A L U A B L E  
C O N S I D E R A T I O N  AN I N T E R E S T  R E V E R S I O N A R Y  ON 
THE TERM OF A  L E A S E  OR RENEWAL OF A  L E A S E  
AHD',WHETHER THE L E A S E  OR RENEWAL BE OF 
R E A L  OR P E R S O N A L  PROPERTY 

( a )  I F  THE O P T I O N  I S  E X E R C I S A B L E  ONLY 
BY T H E  L E S S E E  OR H I S  S U C C E S S O R S  IN  
T I T L E ;  AND 

( b )  I F  I T  C E A S E S  TO BE E X E R C I S A B L E  AT OR 
BEFORE THE E X P I R A T I O N  OF ONE Y E A R  
FOLLOWING T H E  D E T E R M I N A T I O N  OF THE 
L E A S E  OR RENEWAL.  



( 2 )  S U B S E C T I O N  ( I )  A P P L I E S  TO AN AGREEMENT 
FOR A  L E A S E  AS I T  A P P L I E S  TO A  L E A S E ,  
AND " L E S S E E "  S H A L L  BE CONSTRUED A C C O R D I N G L Y .  

( 3 )  S U B S E C T I O N  ( I )  A P P L I E S  T O  A  R I G H T  OF F I R S T  
R E F U S A L  OR PREEMPTION AS I T  A P P L I E S  TO AN 
O P T I O N .  

[Note: - i n  connect ion w i t h  t h e  r e f e r e n c e s  i n  sub- 

s e c t i o n  (1) t o  renewal of  a l e a s e ,  t h e  l e g i s l a t i v e  d r a f t s -  

man may p r e f e r  t o  remove them from subsec t ion  (1) and t o  

d e a l  w i t h  them i n  a s e p a r a t e  subsec t ion  on t h e  l i n e s  of 

subsec t ion  (2 )  . I 

Before cons ider ing  op t ions  i n  g r o s s  w e  w i l l  d e a l  

w i th  o p t i o n s  t o  renew a l e a s e .  I t  may seem t h a t  they should 

be  w i t h i n  t h e  Rule, p a r t i c u l a r l y  i f  t h e  l e a s e  can be 

renewed i n d e f i n i t e l y .  However t h e  Rule does n o t  apply t o  

them. One view i s  t h a t  an op t ion  t o  renew i s  simply an 

except ion  t o  t h e  Rule. The o t h e r  i s  t h a t  a  covenant by a 

l e s s o r  g i v i n g  t h e  l e s s e e  an op t ion  t o  renew i s  a ves t ed  

r i g h t  n o t  a f u t u r e  r i g h t ,  a s  Duff J. he ld  i n  Guardian 

Real ty  Co. v .  - StarK (1922) ,  6 4  S .C .R .  2 0 7  a t  211-213. 

Whichever view i s  c o r r e c t ,  w e  t h ink  t h e  law should remain 

a s  it i s ,  a s  O n t a r i o ' s  s. 1 3 ( 4 )  p rov ides .  

RECOMMENDATION # I 9  

THE RULE A G A I N S T  P E R P E T U I T I E S  DOES NOT APPLY 
TO O P T I O N S  T O  RENEW A  L E A S E  OF R E A L  OR PERSONAL 
P R O P E R T Y .  

We have considered the fo l lowing  p o s s i b i l i t y  remote 

though it be:  a l e a s e  renewable i n  p e r p e t u i t y  a t  t h e  l e s s e e ' s  

op t ion  and w i t h  an op t ion  i n  t h e  l e s s e e  t o  purchase t h e  

r eve r s ion .  I n  Auld - v.  S c a l e s ,  [1947] S . C . R .  543 t h e  l e a s e  

was f o r  10 y e a r s  w i th  a p rov i s ion  f o r  renewal on a yea r  t o  



yea r  ba$Ps, and w i t h  an op t ion  t o  purchase  t h e  r e v e r s i o n .  

The l e s s o r  contended t h a t  t h e  op t ion  t o  purchase was void 

under t h e  Rule. The Supreme Court  he ld  t o  t h e  c o n t r a r y ,  

because t h e  l e s s o r  could himself  t e rmina t e  t h e  y e a r l y  

l e a s e  i n  any given yea r .  I f  however t h e  renewed l e a s e  

had been f o r  a  term c e r t a i n  and t h e  l e s s o r  had no power 

t o  t e rmina t e  it, w e  conceive t h a t  t h e  op t ion  t o  purchase  

would be  vo id  a t  common law. Under o u r  l a s t  two recom- 

mendations read  t o g e t h e r  w e  t h i n k  it would be v a l i d ,  and 

s e e  no o b j e c t i o n  t o  t h i s  r e s u l t .  

We come now t o  op t ions  i n  g ros s .  Both England 

(s.  9 ( 2 ) )  and Ontar io  (s. 1 3 ( 3 ) )  provide a p e r p e t u i t y  

pe r iod  of 2 1  years .  Lives i n  being have no p l a c e .  Ontar io  

i nc ludes  a  c l a u s e  s p e c i f y i n g  t h a t  i f  t h e  op t ion  by i t s  

terms i s  e x e r c i s a b l e  f o r  more than  21 y e a r s  it i s  vo id  

a f t e r  21 yea r s .  We th ink  t h i s  sound i n  p r i n c i p l e  f o r  it 

does n o t  make vo id  - ab i n i t i o  an op t ion  f o r  a  pe r iod  longer  

than  t h a t  p re sc r ibed .  I t  merely reduces t h e  l eng th  of 

t ime w i t h i n  which t h e  op t ion  may be exe rc i sed .  

We would be prepared t o  recommend a  p rov i s ion  l i k e  

O n t a r i o ' s  f o r  o p t i o n s  i n  g r o s s ,  s u b j e c t  t o  a  r econs ide ra t ion  

of t h e  per iod .  However w e  t h ink  t h a t  t h e  p rov i s ion  should 

inc lude  o t h e r  commercial t r a n s a c t i o n s  which provide f o r  

f u t u r e  i n t e r e s t s .  

I n  Ontar io  t h e  o r i g i n a l  r e p o r t  of t h e  Law Reform 

Commission covered on ly  op t ions  i n  a  l e a s e  and op t ions  i n  

g r o s s ,  on t h e  l i n e s  of t h e  Engl ish  enactment. Then i n  i t s  

supplementary r e p o r t  t h e  Commission considered f u t u r e  

easements, p r o f i t s  'a p rendre  and " o t h e r  s i m i l a r  i n t e r e s t s " .  

This  recommendation became s. 1 4 ,  which f i x e s  a  p e r p e t u i t y  



per iod  of 40 y e a r s .  "Wait and see"  a p p l i e s ,  f o r  t h e  

s e c t i o n  prov ides  t h a t  t h e  v a l i d i t y  o r  i n v a l i d i t y  of t h e  

i n t e r e s t  depends on a c t u a l  even t s .  I t  is v a l i d  i f  it becomes 

a p r e s e n t  e x e r c i s a b l e  r i g h t  w i t h i n  t h e  40-year per iod .  

One could argue t h a t  t h e  Rule should n o t  apply t o  ease-  

ments. However i n  Dunn v. Blackdown, [1961] 2 A l l  E .R.  - 
6 2 ,  Cross J.  he ld  t h a t  it does.  I n  t h a t  c a s e  a vendor 

of l and  gave t h e  purchaser  t h e  r i g h t  t o  use  sewers and 

d r a i n s  "now pas s ing  o r  h e r e a f t e r  t o  pass"  under c e r t a i n  

o t h e r  l ands  owned by t h e  vendor. The agreement t o  con fe r  

a r i g h t  t o  use  sewers subsequent ly  b u i l t  was void .  

England's  Law of Proper ty  Act, 1925, s. 162, exempts 

c e r t a i n  easements from t h e  Rule b u t  Dunn ho lds  t h a t  t h i s  - 
a p p l i e s  only  t o  easements a n c i l l a r y  t o  some o t h e r  v a l i d l y  

c r e a t e d  i n t e r e s t .  

W e  t h ink  it b e s t  t o  cont inue  t o  t r e a t  easements a s  

w i th in  t h e  Rule and t o  r e q u i r e  t h a t  t h e  easement be  ves t ed  

w i t h i n  a s p e c i f i e d  number o f  yea r s .  The term "easement" 

should inc lude  r i g h t s  of  way f o r  p i p e l i n e s  and power l i n e s  

and r i g h t s  of  u s e r  of land a s  an in t e rmed ia t e  aedrome, 

which s. 7 1  of  t h e  Land T i t l e s  Act s p e c i f i c a l l y  p rov ides  f o r .  

They a r e  n o t  easements i n  t h e  t e c h n i c a l  common-law sense  

f o r  t h e r e  i s  no dominant tenement. 

R e s t r i c t i v e  covenants a r e  much l i k e  easements. A 

h e l p f u l  a r t i c l e  i s  Easements and t h e  Rule Against  P e r p e t u i t i e s ,  

by G.  Ba t t e r sby  ( 1 9 6 1 )  25 Conveyancer 415. The au thor  contends 

t h a t  i f  easements a r e  w i t h i n  t h e  Rule t hen  r e s t r i c t i v e  covenants 

should be .  We agree ,  though it i s  ha rde r  t o  imagine a f u t u r e  

r e s t r i c t i v e  covenant than a f u t u r e  easement. 

A s  t o  p r o f i t s  > prendre  w e  have noted t h a t  Ontar io  

l i n k s  them wi th  easements i n  s. 1 4 .  Agreements f o r  t h e  



g r a n t  of  a f u t u r e  p r o f i t  a r e  probably i n f r e q u e n t  i n  Alber ta  

though they could occur  i n  connect ion w i t h  petroleum o r  

c o a l  o r  t imber.  The " t o p  l e a s e "  mentioned e a r l i e r  i n  

connect ion w i t h  Fo r se th  i s  an example, though i n  t h a t  c a s e  

t h e  agreement provided f o r  an op t ion  t o  acqu i r e  t h e  " top  

l e a s e " .  

A t  this p o i n t  we a r e  prepared t o  recommend s p e c i a l  

p rov i s ions  f o r  op t ions  i n  g r o s s ,  easements and p r o f i t s  a s  

Ontar io  has  done, save f o r  r econs ide ra t ion  of t h e  per iod .  

W e  t h i n k  however t h a t  t h e r e  a r e  o t h e r  f u t u r e  i n t e r e s t s  

which should be  t r e a t e d  i n  t h e  same way. Cases i n  which a 

person ag rees  t o  s e l l  o r  t o  l e a s e  land  i n  f u t u r e  may n o t  be  

commonplace, b u t  they can occur.  For example an agreement 

t o  se l l  land  a t  S t .  A lbe r t  when Athabasca Un ive r s i t y  has  

1,000 s t u d e n t s ;  o r  an agreement t o  g r a n t  a l e a s e  of l and  

when a proposed b u i l d i n g  has been e r e c t e d  thereon .  The 

Rule a p p l i e s  t o  t h e s e  d i s p o s i t i o n s .  W e  t h ink  they  should 

be  t r e a t e d  i n  t h e  same way a s  o p t i o n s ,  easements and 

p r o f i t s  r a t h e r  than  a s  d i s p o s i t i o n s  i n  a w i l l  o r  i n t e r  

v ivos  t r u s t .  W e  have heard of c a s e s  i n  Alber ta  where r o y a l  

l i v e s  c l a u s e s  have been used i n  t r a n s a c t i o n s  of t h i s  k ind  

and they  could s t i l l  be used i n  England and Ontar io .  A s  

i n d i c a t e d  e a r l i e r ,  t h e  use  o f  l i v e s  i n  commercial t r a n s -  

a c t i o n s  i s  i n a p p r o p r i a t e .  

The nex t  ques t ion  is whether p rov i s ions  of t h i s  k ind 

should extend t o  pe r sona l  p roper ty .  A t  one t ime f u t u r e  

i n t e r e s t s  i n  pe r sona l  p roper ty  were n o t  p o s s i b l e  b u t  t h i s  

i s  n o t  s o  today. Perhaps t h e  commonest example i s  a t ype  

of agreement made between sha reho lde r s  of a company and 

known a s  a "buy-se l l "  agreement. We th ink  t h a t  agreements 

f o r  a f u t u r e  i n t e r e s t  i n  pe r sona l  p roper ty  should be inc luded ,  



even though one can argue t h a t  w e  a r e  b r ing ing  w i t h i n  t h e  

Rule i n t e r e s t s  t h a t  s o  f a r  have been o u t s i d e .  

How long should t h e  pe r iod  be? I n  England and i n  

Ontar io  it i s  2 1  yea r s  f o r  o p t i o n s  i n  g r o s s  and i n  Ontar io  

it i s  40 yea r s  f o r  easements and p r o f i t s .  W e  t h ink  it i s  

d e s i r a b l e  t o  have a  s i n g l e  p e r i o d ,  u n l e s s  t h e r e  a r e  

compell ing reasons  f o r  d i f f e r e n t  p e r i o d s ,  and w e  a r e  

aware of none. 

A s  t o  t h e  l eng th  of t h e  pe r iod ,  any number of y e a r s  

i s ,  i n  a  s ense ,  a r b i t r a r y .  I t  should be  long enough t o  

embrace commercial t r a n s a c t i o n s  wi thout  v i o l a t i n g  t h e  

s p i r i t  o f  t h e  Rule. W e  recommend a  pe r iod  of 80 yea r s .  

Under p r e s e n t  and fo re seeab le  cond i t i ons  t h i s  per iod  w i l l  

accommodate t h e  needs of t h o s e  engaged i n  commercial 

t r a n s a c t i o n s  and w i l l  approximate t h e  t i m e  a v a i l a b l e  under 

a  r o y a l  l i v e s  c l ause .  

Sometimes a  w i l l  o r  s e t t l e m e n t  con ta ins  a  c l a u s e  

p e r m i t t i n g  a  s p e c i f i c  person (and by imp l i ca t ion  h i s  pe r sona l  

r e p r e s e n t a t i v e )  t o  buy proper ty  included i n  t h e  w i l l  o r  

s e t t l e m e n t .  Sometimes t h i s  i s  i n  t h e  form of a  r i g h t  of 

f i r s t  r e f u s a l  (see e . g . ,  Re Seldon (1970) ,  10 D.L.R. (3d) 

3 0 6 ,  (Ont. C.A.)). Assuming t h e  p rov i s ion  i s  vo id  under 

t h e  Rule a t  common law, t hen  do t h e  gene ra l  recommendations 

made e a r l i e r  apply o r  does t h e  recommendation now under 

d i s c u s s i o n  and a p p l i c a b l e  t o  commercial t r a n s a c t i o n s  apply? 

On balance w e  t h i n k  it should be t h e  former and t h e  fol lowing 

recommendation s o  prov ides .  

R E C O M M E N D A T I O N  # 2 0  

( I )  I N  T H E  C A S E  O F  A  C O N T R A C T  W H E R E B Y  F O R  
V A L U A B L E  C O N S I D E R A T I O N  A N  I N T E R E S T  1 N  



REAL OR PERSONAL PROPERTY MAY B E  
ACQUIRED AT A  FUTURE T I M E ,  THE 
PERPETUITY PERIOD I S  8 0  YEARS FROM 
THE DATE O F  THE CONTRACT, AND IF  THE 
CONTRACT PROVIDES FOR THE ACOUISITION 
O F  SUCH AN INTEREST AT A  T I M E  GREATER 
THAN 80 Y E A R S ,  THEN THE INTEREST MAY 
B E  ACQUIRED UP TO 80 YEARS AND NOT 
THEREAFTER. 

( 2 )  IN PARTICULAR AND NOT SO AS TO RESTRICT  
THE GENERALITY O F  THE FOREGOING T H I S  
PROVISION APPLIES  TO ALL CONTRACTS 
RELATING TO A  FUTURE SALE OR LEASE,  TO 
OPTIONS IN GROSS,  RIGHTS O F  PRE-EMPTION 
OR F I R S T  REFUSAL, AND TO FUTURE PROFITS 
\A PRENDRE, EASEMENTS AND R E S T R I C T 1  V E  
COVENANTS. 

( 3 )  TO REMOVE DOUBT T H I S  PROVISION DOES NOT 
APPLY TO ANY PROVISION IN A W I L L  OR I N T E R  
VIVOS  T R U S T .  - 

[Note: i n  terms of d r a f t i n g ,  one might compare 

Recommendation #20(1)  w i th  O n t a r i o ' s  s .  1 4  which has  a 

s i m i l a r  o b j e c t  though conf ined t o  easements and p r o f i t s . ]  

POSSIBILITIES OF F!EVERTER, RIGHTS O F  ENTRY 
FOR C O N D I T I O N  BROKEN AND 

RESULTING TRUSTS 

Where a determinable  f e e  has  been g ran ted ,  t h e  

i n t e r e s t  of  t h e  g r a n t o r  i s  c a l l e d  a p o s s i b i l i t y  of  r e v e r t e r .  

Example: g r a n t  of  Blackacre f o r  s o  long a s  i t  i s  used f o r  

a school .  Most of t h e  ca ses  hold  t h a t  t h e  p o s s i b i l i t y  of 

r e v e r t e r  i s  a ves t ed  i n t e r e s t  s o  t h e  Rule does n o t  apply 

t o  it. The consequence i s  t h a t  i f  Blackacre i s  used f o r  

a school  f o r  100 o r  200 yea r s  and then i s  no longer  s o  

used, t h e  p o s s i b i l i t y  of  r e v e r t e r  i s  r e a l i z e d  and t h e  

r e p r e s e n t a t i v e  of t h e  g r a n t o r  t akes  t h e  land .  



By a change i n  wording t h e  g r a n t  can become s u b j e c t  

t o  t h e  Rule. Example: g r a n t  of Blackacre ,  b u t  i f  it should 

cease  t o  be used a s  a school  then t h e  g r a n t o r  o r  h i s  

r e p r e s e n t a t i v e s  may e n t e r  and r eposses s  Blackacre.  This  

g r a n t  does n o t  c r e a t e  a determinable  f e e ;  it g ives  a f e e  

d e f e a s i b l e  on breach of a cond i t i on  subsequent.  The 

g r a n t o r  has  a " r i g h t  of  e n t r y  f o r  cond i t i on  broken". 

This r i g h t  of  e n t r y  i s  w i t h i n  t h e  Rule and t h e  consequence 

a t  common law i s  t h a t  t h e  g ran tee  t akes  Blackacre f r e e  of 

t h e  r i g h t  o f  e n t r y ;  he  has  a f e e  a b s o l u t e .  This  d i s t i n c t i o n  

has been accepted i n  a modern Ontar io  ca se ,  Re Ti lbury  West 

P u b l i c  School Board and Has t i e  (1966) ,  55 D.L.R.  (2d) 407. 

We assume t h a t  t h e  d i s t i n c t i o n  between a determinable  

f e e  and a r i g h t  of  e n t r y  a p p l i e s  i n  A lbe r t a  though we know 

of no c a s e  on t h e  s u b j e c t ;  and indeed t h e r e  may be doubt 

whether e i t h e r  type  o f  i n t e r e s t  i s  r e g i s t e r a b l e  under t h e  

Land T i t l e s  Act. I n  any case  we th ink  it a d v i s a b l e  t o  

d e a l  w i t h  them. Morris and Leach (209-218) t h i n k  t h a t  both 

types  of i n t e r e s t  should be  t r e a t e d  i n  t h e  same way. The 

nex t  ques t ion  i s  whether they should both  be  w i t h i n  t h e  

Rule o r  o u t s i d e  it. Both England (s. 12)  and Ontar io  (s. 15)  

have brought determinable  f e e s  w i t h i n  t h e  Rule. On ba lance  

w e  agree  wi th  t h i s  po l i cy .  The determinable  f e e ,  l i k e  a 

r i g h t  of  e n t r y ,  c r e a t e s  a cloud on t h e  t i t l e  and it may 

remain i n d e f i n i t e l y  i n  favour  of some one who can be 

i d e n t i f i e d  only  wi th  d i f f i c u l t y .  

Analogous t o  t h e  determinable  f e e  i s  t h e  r e s u l t i n g  

t r u s t .  Income may be given t o  a co rpo ra t ion  u n t i l  t h e  

happening of a s p e c i f i e d  event .  I f  t h e  even t  occurs  than 

t h e r e  i s  a r e s u l t i n g  t r u s t  i n  favour  of t h e  s e t t l o r  o r  h i s  

e s t a t e .  This  event  may occur  a f t e r  t h e  p e r p e t u i t y  per iod .  

The Rule does n o t  apply,  s o  t h e  r e s u l t i n g  t r u s t ,  l i k e  t h e  



r i g h t  of r e v e r t e r  i n  a  determinable  f e e ,  may come i n t o  

e f f e c t  a t  a  d i s t a n t  d a t e .  Both t h e  Engl i sh  and Ontar io  

Acts b r i n g  r e s u l t i n g  t r u s t s  w i t h i n  t h e  Rule. 

Once it i s  decided t h a t  t h e  Rule a p p l i e s  t o  t h e s e  

i n t e r e s t s  they should n o t  be vo id  ab i n i t i o ,  b u t  should be  - 
v a l i d  dur ing  t h e  p e r p e t u i t y  per iod .  I n  o t h e r  words, t h e  

p o s s i b i l i t y  o f  r e v e r t e r  o r  r e s u l t i n g  t r u s t  i s  e f f e c t i v e  

throughout t h e  p e r p e t u i t y  per iod  b u t  n o t  a f t e r .  

A s u b s i d i a r y  p o i n t  i s  t h i s :  a  r i g h t  of r e v e r t e r  and 

t h e  analogous r e s u l t i n g  t r u s t  i n  t h e  c a s e  of pe r sona l  

p roper ty  a r e  n o t  s t r i c t l y  speaking d i s p o s i t i o n s ,  and even 

a  r i g h t  of e n t r y  may n o t  be. They should a l l  be t r e a t e d  a s  

d i s p o s i t i o n s .  The Engl i sh  Act (s .  1 2 ( 2 ) )  d e c l a r e s  them s o  

t o  be. We th ink  t h a t  t h i s  can proper ly  be covered i n  t h e  

d e f i n i t i o n  of " d i s p o s i t i o n " ,  and t h a t  O n t a r i o ' s  d e f i n i t i o n  

of " l i m i t a t i o n "  i s  s u i t a b l e .  

The l a s t  ques t ion  i s  a s  t o  t h e  l eng th  o f  t h e  per iod .  

The Engl ish  Act does n o t  s p e c i f y  any s p e c i a l  per iod  s o  

t h e  g e n e r a l  p rov i s ion  a p p l i e s .  Ontar io  has  an i n t r i c a t e  

p rov i s ion  s e t t i n g  2 1  yea r s  a s  t h e  per iod  b u t  where t h e r e  

a r e  r e l e v a n t  l i v e s ,  t h e  maximum per iod  c o n s i s t s  of t hose  

l i v e s  p l u s  2 1  y e a r s  o r  40  y e a r s ,  whichever i s  t h e  l e s s e r .  

We p r e f e r  a  per iod  of y e a r s  wi thout  r e f e r e n c e  t o  l i v e s  i n  

being.  How long should it be? 

We have had d i f f i c u l t y  i n  f i x i n g  t h e  per iod .  A t  one 

time we were i n c l i n e d  t o  make it 80 y e a r s ,  t h e  same a s  f o r  

commercial t r a n s a c t i o n s  i n  Recommendation #20. However w e  

t h ink  a  s h o r t e r  per iod  adv i sab le ,  l a r g e l y  because of t h e  

d i f f i c u l t y  i n  t r a c i n g  t h e  person e n t i t l e d  t o  t h e  b e n e f i t  of  



t h e  r i g h t  of  r e v e r t e r  o r  r i g h t  of e n t r y  o r  r e s u l t i n g  t r u s t  

and s o  we recommend a  per iod  of 40 yea r s  which i s  t h e  

maximum pe r iod  under O n t a r i o ' s  more complicated prov is ion .  

A s p e c i a l  problem a r i s e s  where a  d i s p o s i t i o n  of t h e  

type  now under cons ide ra t ion  i s  f o r  a  c h a r i t a b l e  purpose. 

I f  t h e  g i f t  became a b s o l u t e  a t  t h e  end of t h e  per iod  then 

t h e  donee could r e t a i n  h i s  i n t e r e s t  i n  t h e  p rope r ty  wi thout  

applying it t o  t h e  c h a r i t a b l e  purpose.  This  would be  

improper so  w e  recommend below t h a t  i n  such a  c a s e  t h e  

s u b j e c t  ma t t e r  of  t h e  d i s p o s i t i o n  should be  app l i ed  f o r  

c h a r i t a b l e  purposes on t h e  b a s i s  of c y - p r k .  

(cy-pr>s means "near" .  Here we use t h e  word i n  a  

d i f f e r e n t  c o n t e x t  from t h a t  of  age-reduct ion and "genera l  

~ ~ - ~ r \ s " .  Where a  t e s t a t o r  makes a  g i f t  t o  a  s p e c i f i c  

c h a r i t y  and t h a t  g i f t  cannot  t a k e  e f f e c t ,  then e q u i t y  

determines  whether t h e  t e s t a t o r  had a  gene ra l  c h a r i t a b l e  

i n t e n t .  I f  s o  then e q u i t y  w i l l  d i r e c t  a  scheme d i spos ing  
\ 

of t h e  proper ty  f o r  a  c h a r i t a b l e  purpose nea r  (cy-pres)  

t o  t h a t  of  t h e  o r i g i n a l  donee. Our Appel la te  Div is ion  

d i d  t h i s  i n  Re Burns (1961) ,  25 D .L .R .  427.) 

Another minor p o i n t ,  and a l s o  r e l a t e d  t o  c h a r i t a b l e  

g i f t s ,  has  t o  do wi th  t h e  common law r u l e  t h a t  a  g i f t  t o  

c h a r i t y  followed by a  g i f t  over  t o  another  c h a r i t y  is n o t  

a f f e c t e d  by t h e  Rule a g a i n s t  P e r p e t u i t i e s .  To remove doubt ,  

it should be  made c l e a r  t h a t  t h e  p r e s e n t  p rov i s ion  does no t  

a f f e c t  t h e  common law r u l e  j u s t  descr ibed .  

The fo l lowing  recommendation is in tended  t o  embody 

t h e  above views. 



R E C O M M E N D A T I O N  # 2  1  

[ I  1 I N  T H E  C A S E  O F ,  

[ a )  A  P O S S I B I L I T Y  O F  R E V E R T E R  O N  T H E  
D E T E R M I N A T I O N  O F  A  D E T E R M I N A B L E  F E E  
S I M P L E ;  O R  

[ b l  A  P O S S I B I L I T Y  O F  A  R E S U L T I N G  T R U S T  O N  
T H E  D E T E R M I N A T I O N  O F  A N Y  D E T E R M I N A B L E  
I N T E R E S T  I N  R E A L  O R  P E R S O N A L  P R O P E R T Y ,  

T H E  R U L E  A G A I N S T  P E R P E T U I T I E S  A S  M O D I F I E D  B Y  
T H I S  A C T  A P P L I E S  I N  R E L A T I O N  T O  T H E  P R O V I S I O N  . - -  .~~ .. - - - -  - ~ .. ~ ~~~ - -  ~ 

C A U S I N G  T H E  I N T E R E S T  T O  B E  D E T E R M I N A B L E  A S  
I T  W O U L D  A P P L Y  I F  T H A T  P R O V I S I O N  W E R E  E X P R E S S E D  
I N  T H E  F O R M  O F  A  C O N D I T I O N  S U B S E Q U E N T  G I V I N G  
R I S E  O N  I T S  B R E A C H  T O  A  R I G H T  O F - R E - E N T R Y  O R  
A N  E Q U I V A L E N T  R I G H T  I N  T H E  C A S E  O F  P E R S O N A L  
P R O P E R T Y ,  A N D ,  W H E R E  T H E  E V E N T  T H A T  D E T E R M I N E S  
T H E  D E T E R M I N A B L E  I N T E R E S T  D O E S  N O T  O C C U R  
W I T H I N  T H E  P E R P E T U I T Y  P E R I O D ,  T H E  P R O V I S I O N  
S H A L L  B E  T R E A T E D  A S  V O I D  F O R  R E M O T E N E S S  A N D  
T H E  D E T E R M I N A B L E  I N T E R E S T  B E C O M E S  A N  A B S O L U T E  
I N T E R E S T .  

( 2 1  T H E  P E R P E T U I T Y  P E R I O D  F O R  T H E  P U R P O S E  O F  A  
P O S S I B I L I T Y  O F  R E V E R T E R  O R  A  P O S S I B I L I T Y  O F  
A  R E S U L T I N G  T R U S T  O R  O F  A  R I G H T  O F  R E - E N T R Y  
O N  B R E A C H  O F  A  C O N D I T I O N  S U B S E Q U E N T  O R  
E Q U I V A L E N T  R I G H T  I N  P E R S O N A L  P R O P E R T Y  S H A L L  
B E  4 0  Y E A R S .  

( 3 1  S U B S E C T I O N  ( 1 )  S H A L L  N O T  A P P L Y  W H E R E  T H E  
E V E N T ,  W H I C H  D E T E R M I N E S  T H E  P R I O R  I N T E R E S T ,  
O R  O N  W H I C H  T H E  P R I O R  I N T E R E S T  C O U L D  B E  ~~~ 

D E T E R M I N E D ,  I S - T H E  C E S S A T ~ O N ~ O F ~ A  C H A R I T A B L E  
P U R P O S E  B U T  I N  S U C H  A  C A S E  I F  T H E  C E S S A T I O N  
O F  T H E  C H A R I T A B L E  P U R P O S E  T A K E S  P L A C E  A F T E R  
T H E  E X P I R A T I O N  O F  T H E  P E R P E T U I T Y  P E R I O D  T H E  
P R O P E R T Y  S H A L L  B E  T R E A T E D  A S  I F  I T  W E R E  T H E  
S U B J E C T  O F  A  C H A R I T A B L E  T R U S T  T O  W H I C H  T H E  
C Y - P R ? S  D O C T R I N E  A P P L I E S .  

( 4 )  T H I S  S E C T I O N  D O E S  N O T  A P P L Y ,  N O R  D O E S  T H E  
R U L E  A G A I N S T  P E R P E T U I T I E S  A P P L Y ,  T O  A  G I F T  
O V E R  F R O M  O N E  C H A R I T Y  T O  A N O T H E R .  



XVI 

NON-CHARITABLE PURPOSE TRUSTS 

A t r u s t  must normally have a person a s  b e n e f i c i a r y  

o r  must be  w i th in  t h e  ca tegory  of a c h a r i t a b l e  t r u s t .  

However a s e t t l o r  o r  t e s t a t o r  may a t t empt  t o  c r e a t e  a 

t r u s t  f o r  a purpose which i s  n o t  c h a r i t a b l e  and which i s  

f o r  some purpose o t h e r  than t h e  b e n e f i t  of  any person.  

General ly  t h e s e  a r e  void .  However except ions  have been 

made s o  t h a t  c e r t a i n  "non-char i table  purpose t r u s t s "  a r e  

v a l i d  though n o t  enforceab le .  They a r e :  t r u s t s  f o r  animals ,  

tombs, masses and miscel laneous.  The l a s t  ca tegory  i s  

r e q u i r e d  because of a d e c i s i o n  upholding a t r u s t  t o  promote 

fox  hunt ing .  The purpose must be  s p e c i f i c .  The tendency 

i s  t o  r e s t r i c t  t h e  c a t e g o r i e s ,  and i f  t h e  t r u s t  i s  o u t s i d e  

t h e  recognized types ,  t h e  c o u r t  w i l l  n o t  t r e a t  it a s  a v a l i d  

power of appointment (Re Endacot t ,  119591 3 A l l  E . R .  5 6 2 ) .  

The d i s p o s i t i o n  may p u r p o r t  t o  e s t a b l i s h  t h e  t r u s t  

f o r  an i n d e f i n i t e  per iod .  S t r i c t l y  speaking t h i s  does n o t  

v i o l a t e  t h e  Rule a g a i n s t  P e r p e t u i t i e s  b u t  by analogy it i s  

vo id  i f  i t  may l a s t  longer  than t h e  p e r p e t u i t y  per iod .  A s  

Hanbury says ,  (Hanbury, Equi ty ,  9 Ed. 1 9 7 )  t h e  Rule i s  one 

a g a i n s t  p e r p e t u a l  d u r a t i o n  of a t r u s t  f o r  non-char i tab le  

purposes.  

In  England t h e  Committee had recommended t h a t  perpe tua l  

t r u s t s  f o r  tombs be permi t ted  w i t h  a maximum c a p i t a l  of  one 

thousand pounds. The Act however d i d  n o t  adopt t h e  

recommendation, and s. 1 5 ( 4 )  provides  t h a t  t h e  Act does n o t  

a f f e c t  t h e  Rule which renders  vo id  f o r  remoteness " c e r t a i n  

d i s p o s i t i o n s  of p roper ty  f o r  purposes o t h e r  than  t h e  b e n e f i t  

of any person.  " 



Ontario adopted the position taken by the Restatement 

on Trusts (and by Morris and Leach) which says that these 

specific non-charitable purpose trusts in effect give to 

the trustee a power to appoint the property for the 

designated purpose. Ontario's s. 16 embodies this view. 

It renders the purpose trust valid for 21 years and then 

provides for disposition of the corpus at the end of that 

period. It contains a clause which enables the court to 

pronounce it void if the court is of the opinion that so 

to do would approximate the testator's intention more 

closely than maintaining it for 21 years would do. The 

following recommendation is Ontario's s. 16. 

,' 
RECOMMENDATION # 2 2  

( 1 )  A  T R U S T  FOR A  S P E C I F I C  N O N - C H A R I T A B L E  
PURPOSE T H A T  C R E A T E S  NO ENFORCEABLE 
E Q U I T A B L E  I N T E R E S T  IN  A  S P E C I F I C  PERSON 
S H A L L  BE CONSTRUED AS  A  POWER TO A P P O I N T  
THE INCOME OR T H E  C A P I T A L ,  AS T H E  C A S E  
MAY B E ,  AND,  U N L E S S  T H E  T R U S T  I S  CREATED 
FOR AN I L L E G A L  PURPOSE OR A  PURPOSE 
CONTRARY TO P U B L I C  P O L I C Y  T H E  T R U S T  I S  
V A L I D  S O  LONG AS AND TO T H E  EXTENT T H A T  
I T  I S  E X E R C I S E D  E I T H E R  BY T H E  O R I G I N A L  
T R U S T E E  OR H I S  S U C C E S S O R ,  W I T H I N  A P E R I O D  
OF TWENTY-ONE Y E A R S ,  N O T W I T H S T A N D I N G  T H A T  
THE D I S P O S I T I O N  C R E A T I N G  T H E  T R U S T  
M A N I F E S T E D  AN I N T E N T I O N .  E I T H E R  E X P R E S S L Y  
O R  B Y  I M P L I C A T I O N ,  T H A T . T H E  T R U S T  S H O U L D  
O R  MIGHT C O N T I N U E  FOR A  P E R I O D  I N  E X C E S S  OF 
THAT P E R I O D ,  B U T ,  IN  THE C A S E  OF SUCH A 
T R U S T  T H A T  I S  E X P R E S S E D  TO BE OF P E R P E T U A L  
D U R A T I O N ,  T H E  COURT MAY DECLARE T H E  D I S -  
P O S I T I O N  TO BE V O I D  I F  THE COURT I S  OF 
O P I N I O N  T H A T  BY SO DOING T H E  R E S U L T  WOULD 
MORE C L O S E L Y  A P P R O X I M A T E  THE I N T E N T I O N  OF 
THE C R E A T O R  OF T H E  T R U S T  THAN THE P E R I O D  
OF V A L I D I T Y  PROVIDED BY T H I S  S E C T I O N .  

( 2 )  TO THE EXTENT T H A T  THE INCOME OR C A P I T A L  OF 
A  T R U S T  FOR A  S P E C I F I C  N O N - C H A R I T A B L E  PURPOSE 
I S  NOT FULLY EXPENDED W I T H I N  A  P E R I O D  OF 



TWENTY-ONE Y E A R S ,  OR W I T H I N  ANY ANNUAL OR 
OTHER RECURRING P E R I O D  W I T H I N  WHICH THE 
D I S P O S I T I O N  C R E A T I N G  T H E  T R U S T  PROVIDED 
FOR THE E X P E N D I T U R E  OF A L L  OR A  S P E C I F I E D  
PORTION OF THE INCOME OR THE C A P I T A L ,  T H E  
PERSON OR PERSONS OR H I S  OR T H E I R  S U C C E S S O R S ,  
WHO WOULD HAVE BEEN E N T I T L E D  TO THE PROPERTY 
C O M P R I S E D  IN  T H E  T R U S T  I F  THE T R U S T  HAD BEEN 
I N V A L I D  FROM THE T I M E  OF I T S  C R E A T I O N ,  ARE 
E N T I T L E D  TO SUCH UNEXPENDED INCOME OR 
C A P I T A L .  

W e  conclude t h i s  p a r t  w i t h  a  comment on e f f o r t s  by 

t e s t a t o r s  t o  ensure  maintenance of t h e i r  i n d i v i d u a l  graves  

o r  tombstones. We unders tand t h e  p o s i t i o n  t o  be  t h i s :  

(1) A t r u s t  f o r  t h i s  purpose,  whi le  v a l i d ,  i s  

n o t  c h a r i t a b l e  s o  prima f a c i e  cannot  s u b s i s t  

beyond t h e  p e r p e t u i t y  pe r iod .  Under 

Recommendation #22 t h i s  i s  2 1  y e a r s .  

( 2 )  I f  t h e  draf tsman employs t h e  language of 

Re Chardon, [19281, c .  464  ( g i f t  of  income 

t o  cemetery company f o r  s o  long a s  t h e  

company should mainta in  t h e  tomb) he can 

succeed i n  p re se rv ing  t h e  t r u s t  a t  common 

law. Under our  Recommendation #21 t h e  g i f t  

of  income p e r s i s t s  t o  t h e  end of t h e  per- 

p e t u i t y  pe r iod  un le s s  t h e r e  i s  f a i l u r e  t o  

mainta in  t h e  tomb du r ing  t h e  per iod .  The 

g i f t  o f  t h e  income t o  t h e  cemetery then  

becomes abso lu t e  and a s  commentators have 

s a i d ,  t h i s  s c a r c e l y  is what t h e  t e s t a t o r  

in tended .  

( 3 )  I f  t h e  draftsman makes t h e  g i f t ,  e . g . ,  of  

a  sum of money, t o  a  c h a r i t y  on cond i t i on  



t h a t  t h e  c h a r i t y  mainta in  t h e  tomb, wi th  a 

g i f t  over  t o  another  c h a r i t y  on breach of 

t h e  cond i t i on ,  n e i t h e r  t h e  o r i g i n a l  g i f t  nor  

t h e  g i f t  over  i s  w i t h i n  t h e  Rule, s o  t h e  

o r i g i n a l  donee has  a  s t r o n g  inducement t o  

main ta in  t h e  tomb i n d e f i n i t e l y  (Re Ty le r ,  

[18911, 3  Ch. 252).  Morris and Leach 

(pp. 192-194) have c r i t i c i z e d  *his except ion 

t o  t h e  Rule. 

Looking a t  t h e  law a p a r t  from s t a t u t e  and a l s o  a s  it 

w i l l  be  a f f e c t e d  by our  recommendations, one i s  tempted t o  

say t h a t  n e i t h e r  i s  completely s a t i s f a c t o r y .  However we 

th ink  t h a t  on balance our  recommsndations a r e  an  improve- 

ment and we a r e  n o t  prepared t o  make a  recommendation l i k e  

t h a t  of  t h e  Engl i sh  Committee (#51,  53) and which Par l iament  

d i d  n o t  e n a c t ,  namely t o  permit  a  t r u s t  i n  p e r p e t u i t y  up 

t o  a  s p e c i f i e d  amount t o  mainta in  a  g rave ,  tomb o r  monument. 

XVI I 

THE RULE I N  WHITBY v.  MITCHELL 

This  r u l e  i s  o therwise  known a s  t h e  "o ld"  Rule 

a g a i n s t  P e r p e t u i t i e s  and t h e  r u l e  a g a i n s t  double p o s s i b i l i t i e s .  

Example: Grant  o f  Blackacre t o  A f o r  l i f e ,  then t o  h i s  

f i r s t - b o r n  son f o r  l i f e  and then i n  f e e  simple t o  t h a t  s o n ' s  

f i r s t - b o r n  son. The purpor ted d e v i s e  of t h e  f e e  s imple  i s  

void.  The Rule a p p l i e s  only  t o  d i s p o s i t i o n s  of r e a l  p roper ty .  

There has  long been a  consensus t h a t  t h i s  Rule i s  no longe r  

necessary .  The modern Rule i n e v i t a b l y  i n v a l i d a t e s  such a  

g i f t .  The g i f t  i n  t h e  example above could be rendered v a l i d  

under t h e  modern Rule by provid ing  t h a t  A ' s  grandson must 



be born w i t h i n  21 y e a r s  of  A r s  dea th .  However t h e  r u l e  

i n  Whitby v .  Mi t che l l  even then makes t h e  remainder bad. 

B r i t i s h  Columbia abol i shed  t h i s  r u l e  long ago, England d i d  

s o  i n  i t s  Law of Proper ty  Act, 1925, s .  161,  and Ontar io  

enacted t h e  Engl ish  p rov i s ion  i n  i t s  P e r p e t u i t i e s  Act ,  

s. 17. The fol lowing recommendation is  t h e  same 
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THE R U L E  O F  L A W  P R O H I B I T I N G  T H E  D I S P O S I T I O N ,  
A F T E R  A  L I F E  I N T E R E S T  T O  A N  U N B O R N  P E R S O N ,  O F  
A N  I N T E R E S T  I N  L A N D  T O  T H E  U N B O R N  C H I L D  O R  
O T H E R  I S S U E  O F  A N  U N B O R N  P E R S O N  I S  H E R E B Y  
A B O L I S H E D ,  B U T  W I T H O U T  A F F E C T I N G  A N Y  O T H E R  
R U L E  R E L A T I N G  T O  P E R P E T U I T I E S .  

X V I I I  

EXEMPTION OF PENSION TRUSTS 

I n  1954 t h e  Conference of Conunissioners on Uniformity 

of L e g i s l a t i o n  i n  Canada adopted a Uniform Act t o  provide 

t h a t  t h e  law r e l a t i n g  t o  p e r p e t u i t i e s  and accumulations 

does n o t  and never  d i d  apply t o  pensions and r e t i r e m e n t  

funds f o r  employees. A lbe r t a  enac ted  t h i s  p rov i s ion  i n  

1955 and i t  now appears  a s  s .  43 of t h e  Trus tee  Act ,  R.S.A. 

1970, c .  373. O n t a r i o ' s  P e r p e t u i t i e s  Act has  t h e  same 

p rov i s ion  (s.  18)  save t h a t  it omits any r e f e r e n c e  t o  

accumulations f o r  t h e  reason t h a t  a  s e p a r a t e  Accumulations 

Act covers  t h e  s u b j e c t  ( ( 1 9 6 6 ) ,  c .  2, s. 2 ) .  

The P e r p e t u i t i e s  Acts of Western A u s t r a l i a  and 

V i c t o r i a  have extended t h e i r  p rov i s ions  t o  inc lude  pension 

funds f o r  t h e  self-employed. We do n o t  know whether t h e r e  

a r e  many such p l ans  i n  A lbe r t a  b u t  t h ink  it b e s t  t o  i nc lude  



them. With this change, the following recommendation provides 

in effect for removal of s. 43 of the Trustees Act to the 

Perpetuities Act. If this is done s. 43 must of course be 

repealed. 

In England pension schemes are within the Rule: 

Re Meadows & Co., [I9711 1 All E.R. 239. 
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T H E  R U L E S  O F  L A W  A N D  S T A T U T O R Y  E N A C T M E N T S  
R E L A T I N G  T O  P E R P E T U I T I E S  A N D  T O  A C C U M U -  
L A T I O N S  DO N O T  A P P L Y  A N D  S H A L L  B E  D E E M E D  
N E V E R  T O  H A V E  A P P L I E D  T O  T H E  T R U S T S  O F  A  
P L A N ,  T R U S T  O R  F U N D  E S T A B L I S H E D  F O R  T H E  
P U R P O S E  O F  P R O V I D I N G  P E N S I O N S ,  R E T I R E M E N T  
A L L O W A N C E S ,  A N N U I T I E S ,  O R  S I C K N E S S ,  D E A T H  
O R  O T H E R  B E N E F I T S  T O  E M P L O Y E E S  O R  P E R S O N S  
N O T  B E I N G  E M P L O Y E E S  E N G A G E D  I N  A N Y  L A W F U L  
C A L L I N G  O R  T O  T H E I R  W I D O W S ,  D E P E N D A N T S  O R  
O T H E R  B E N E F I C I A R I E S .  

Whether the Perpetuities Act is the best place for 

this provision might be debated. It might be better to 

put Recommendation #24 in the Trustee Act as a replacement 

of the present s. 43; or alternately to remove s. 43 (as 

re-enacted by Recommendation #24) and s. 44 (which deals 

with designation of beneficiaries of pension plans), from 

the Trustee Act, and put them in the Pension Benefits Act, 

R.S.A. 1970, c. 272. 

XIX 

APPLICATION OF THE ACT TO THE CROWN 

There is uncertainty as to whether the Rule applies 

to the Crown. In Cooper v. Stuart (1889), 14 A.C. 286, 



t h e  Governor of New South Wales i n  1823 had made a  g r a n t  

of 1400 a c r e s ,  r e se rv ing  t o  t h e  Crown, i n t e r  a l i a ,  any 

q u a n t i t y  of land n o t  exceeding 10 a c r e s  a s  may be r equ i r ed  

f o r  p u b l i c  purposes.  I n  1882 t h e  Governor accordingly took 

10 a c r e s  f o r  a  p u b l i c  park.  The owner of t h e  land contended 

t h a t  t h i s  t ak ing  was i n  v i o l a t i o n  of t h e  Rule. The Pr ivy  

Council  dec l ined  t o  dec ide  whether t h e  Rule app l i ed  t o  

t h e  Crown i n  England. Even i f  it d i d ,  cond i t i ons  i n  New 

South Wales i n  1823 were such t h a t  t h e  Government should 

n o t  be  he ld  incapable  of g r a n t i n g  land s u b j e c t  t o  t h e  r i g h t  

t o  resume such p a r t s  a s  may be necessary f o r  t h e  use  of an 

inc reased  popula t ion .  

The p o i n t  was considered by counsel  i n  A t t .  Gen. of  

A lbe r t a  v.  Huggard Asse t s  (1953) ,  8  W.W.R.  (N.S.) 562. 

The Crown i n  r i g h t  o f  Canada had i n  1913 gran ted  c e r t a i n  

l ands  i nc lud ing  petroleum and n a t u r a l  gas r i g h t s  s u b j e c t  

t o  such r o y a l t y  on those  r i g h t s  from time t o  t i m e  p r e sc r ibed  

by r e g u l a t i o n ,  w i th  p rov i s ion  t h a t  t h e  g r a n t  should be 

void  on d e f a u l t  i n  payment o f  r o y a l t i e s .  A t  t h e  t i m e ,  no 

r o y a l t y  was exacted bu t  a f t e r  t h e  t r a n s f e r  of  n a t u r a l  

r e sou rces  t o  t h e  Province i n  1930 t h e  Province imposed 

r o y a l t i e s .  The i s s u e  was n o t  a s  t o  t h e  r i g h t  t o  invoke 

t h e  f o r f e i t u r e  c l a u s e  b u t  t h e  r i g h t  t o  impose t h e  r o y a l t y .  

A f t e r  a  n o t a b l e  d i f f e r e n c e  of opinion i n  t h e  A lbe r t a  c o u r t s  

and t h e  Supreme Court  t h e  Pr ivy  Council  he ld  t h e  r o y a l t y  

t o  be v a l i d l y  imposed. Nowhere i n  t h e  judgments i s  t h e r e  a  

d i r e c t  d i s cus s ion  of t h e  Rule. However it i s  proper  t o  

ask ,  should t h e  Rule apply i n  a  c a s e  of t h i s  k ind t o  p reven t  

t h e  Crown from invoking t h e  f o r f e i t u r e  c l a u s e  on f a i l u r e  

t o  pay r o y a l t i e s ,  even i f  t h e  p e r p e t u i t y  per iod  has expired? 

We th ink  no t .  An except ion  should be made. 

The Engl i sh  Act simply b inds  t h e  Crown (s. 1 5 ( 7 ) ) .  

The Ontar io  Act i s  s i l e n t .  Thus t h e  I n t e r p r e t a t i o n  Act 



R.S.O. 1960, c .  191, s. 11, a p p l i e s ,  and t h e  Crown i s  n o t  

bound. The New Zealand and V i c t o r i a  A c t s  provide t h a t  t h e  

Crown i s  bound except  when t h e  d i s p o s i t i o n  i s  by t h e  Crown. 

They embody t h e  p r i n c i p l e  we th ink  c o r r e c t  and w e  

recommend accord ing ly .  
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T H I S  A C T  A N D  T H E  R U L E  A G A I N S T  P E R P E T U I T I E S  
S H A L L  B I N D  T H E  C R O W N  E X C E P T  I N  R E S P E C T  O F  
D I S P O S I T I O N S  O F  P R O P E R T Y  M A D E  B Y  T H E  C R O W N .  

ACCUMULATIONS 

Under t h e  common law a t e s t a t o r  o r  s e t t l o r  could 

v a l i d l y  d i r e c t  an accumulation of income s u b j e c t  only  t o  

t h e  Rule a g a i n s t  P e r p e t u i t i e s .  P e t e r  The l lusson ,  who d i ed  

i n  1797, d i r e c t e d  an accumulation of income of t h e  r e s idue  

of a l a r g e  e s t a t e ,  t h e  accumulation t o  cont inue  du r ing  t h e  

l i v e s  of  a l l  h i s  sons ,  grandsons,  and great-grandsons 

l i v i n g  a t  h i s  dea th .  On t h e  dea th  of t h e  s u r v i v o r  t h e  

r e s i d u e  inc lud ing  t h e  accumulations was t o  go t o  t h e  

t e s t a t o r ' s  male descendants  then a l i v e .  The House of Lords 

upheld t h e  d i s p o s i t i o n  i n  Thel lusson v. Woodford (18051, 

11 Vesey 1 1 2  (32 E .R .  1030) .  The e s t ima te s  a s  t o  t h e  amount 

of  t h e  f o r t u n e  when t h e  d a t e  of  d i s t r i b u t i o n  should 

a r r i v e  were very h igh  s o  Par l iament  i n  1800 passed t h e  

Accumulations Act. I t  r e s t r i c t e d  accumulations t o  one 

of t h e  fo l lowing  pe r iods :  

( a )  t h e  l i f e  o f  t h e  g r a n t o r  o r  s e t t l o r ;  o r  

(b )  a term of twenty-one y e a r s  from t h e  dea th  
of t h e  g r a n t o r ,  s e t t l o r  o r  t e s t a t o r ;  o r  



(c) the duration of the minority or respective 
minorities of any person or persons living 
or en ventre sa mere at the death of the -- 
grantor, settlor or testator; or 

(d) the duration of the minority or respective 
minorities only of any person or persons 
who under the limitations of the instrument 
directing the accumulations would, for the 
time being, if of full age, be entitled to 
the income directed to be accumulated. 

A large number of cases has established that: 

(a) the direction to accumulate is not void - ab 

initio but is effective during the period 

permitted by the Act; 

(b) only one of the statutory periods can be 

used, and it is the one most appropriate 

to the circumstances. In most of the cases 

the 21-year period has been applied; 

(c) although the Act speaks of "directing" an 

accumulation and of a "direction" to accumulate, 

the direction need not be specific. It can 

be implied, as in Re Hammond, [1935] S.C.R. 550; 

(d) the "released" income from a specific trust 

or fund falls into residue while the 

"released" income from a gift of residue goes 

as on intestacy. 

We shall discuss this pdint later. 

The original Act has been replaced by ss. 164-166 

of the Law of Property Act 1925. The 1964 Perpetuities 

Act ( s .  13) amends it by adding two more periods, which 

are applicable to inter vivos settlements: 



(a) a term of 21 years from the making of the 

disposition, and 

(b) the duration of the minority or respective 

minorities of any person or persons in 

being at that date. 

In Canada, British Columbia and Ontario have long 

had statutes based on the original English Act while New 

Brunswick has the same provisions in its Property Act, 

R.S.N.B. 1952, c. 177, ss. 1 and 2. After England amended 

its provisions in 1964, Ontario (Accumulations Amendment 

Act 1966, c. 2) and British Columbia (Accumulations Act 

1967, c. 2) adopted the English changes. Then in 1968 

the Conference of Commissioners on Uniformity of Legislation 

adopted a Uniform Act based on British Columbia's. 1lTe know 

of no province that has enacted it to date. 

Prince Edward Island's Perpetuities Act, R.S.P.E.I. 

1951, c. 108, allows lives in being plus sixty years not 

only as the perpetuity period but also as the period in 

which income is allowed to accumulate. 

Nova Scotia took the English law as of 1758 and 

Newfoundland as of 1832 so the English Accumulations Act 

is not proprio vigore in force in Nova Scotia though it 

may be in Newfoundland. 

As to the prairie provinces, the English law of 15 

July 1870 was put in force so far as applicable to the 

respective provinces. In each province there has been at 

least one case holding or assuming the English Accumulations 

Act to be in force: 



Alber ta :  Re Burns ( 1 9 6 1 ) ,  25 D.L.R. 427 (App. Div.) 

Saskatchewan: R e  Fossum (1960) ,  32 W.W.R.  372. 

Manitoba: Re Aikins  (1961) ,  35 W . W . R .  143 

I n  Re Burns, P o r t e r  J . A .  wrote a c a r e f u l  and persuas ive  

judgment i n  which he  examined i n  d e t a i l  cond i t i ons  i n  t h e  

T e r r i t o r i e s  ( l a t e r  A lbe r t a  and Saskatchewan) i n  t h e  per iod  

fol lowing 1870 and concluded t h a t  t h e  Act was n o t  a p p l i c a b l e .  

The ma jo r i t y  app l i ed  t h e  Act,  Ford C . J . A .  s t a t i n g  t h a t  t h e  

p o i n t  had n o t  been argued. 

Sometimes t h e  b e n e f i c i a r y  can demonstrate t h a t  he  has 

a ves t ed  i n t e r e s t  i n  t h e  corpus and t h a t  no one e l s e  has  

an i n t e r e s t  i n  t h e  income s o  t h a t  he can a t  any t ime 

demand payment o r  d e l i v e r y  of t h e  corpus t o  him and s o  

p u t  an end t o  t h e  accumulation q u i t e  a p a r t  from t h e  

s t a t u t e .  This  i s  t h e  r u l e  of  Saunders v.  Vaut ie r .  The 

House of Lords i n  Wharton v .  Masterman. [1895] A.C. 186 

app l i ed  it i n  favour  of a c h a r i t y  i n  a c a s e  where t h e  

s t a t u t o r y  per iod  had expi red  and t h e  nex t  of  k i n  claimed 

t h e  " r e l e a s e d "  income. However i n  t h e  l a t e r  c a s e  of 

Berry v. Geen, [1938] A.C. 575 t h e  House of Lords d i s t i n -  - 
guished Wharton on t h e  ground t h a t  c e r t a i n  a n n u i t a n t s  

had an i n t e r e s t  i n  t h e  income, because any d e f i c i e n c y  

i n  t h e  a n n u i t i e s  could be made up from s u r p l u s  income of 

any o t h e r  year .  From a p r a c t i c a l  s t andpo in t  t h e  i n t e r e s t  

of  t h e  a n n u i t a n t s  i n  t h e  income was almost  a s  v e s t i g i a l  

a s  i n  Wharton. Yet t h e  House of Lords used it t o  d i s t i n g u i s h  

Wharton and t o  r e l e a s e  t h e  income t o  t h e  nex t  of  k i n .  I n  

R e  Burns a daughter-in-law of t h e  t e s t a t o r  had a small 

i n t e r e s t  i n  very s u b s t a n t i a l  income and i t  could have been 



secured by s e t t i n g  a s i d e  a comparatively smal l  amount of  

c a p i t a l .  However t h e  Appel la te  Div is ion  app l i ed  Berry. 

The " r e l ea sed"  income went t o  t h e  nex t  of  k i n  save f o r  

t h e  s h a r e  t h a t  came from t h e  p o r t i o n  of c a p i t a l  u l t ima te ly  

d e s t i n e d  t o  f i v e  c h a r i t a b l e  o b j e c t s ;  t h e  c o u r t  d i r e c t e d  
\ 

t h a t  sha re  t o  go t o  c h a r i t y  on cy-pres p r i n c i p l e s .  

\ 

I n  ca ses  l i k e  Berry and Burns t h e  nex t  of  k i n  succeed 

i n  persuading t h e  c o u r t  t h a t  some t h i r d  p a r t y  has an 

i n t e r e s t  i n  t h e  income. The purpose of t h i s  o s t e n s i b l e  

s o l i c i t u d e  f o r  t h e  t h i r d  p a r t y  i s  t o  block t h e  c h a r i t y  i n  

i t s  e f f o r t  t o  invoke Saunders v .  Vaut ie r .  The Accumulation 

Act t hus  comes i n t o  p l ay ,  and t h e  nex t  of k i n  r e c e i v e  

t h e  " r e l ea sed"  income. 

Another a s p e c t  of  Berry i s  t h a t  t h e  House of Lords 

took t h e  p o s i t i o n  t h a t  t h e  nex t  of k i n  always have a 

p o t e n t i a l  i n t e r e s t  i n  t h e  income from r e s i d u e ,  because 

they w i l l  r e c e i v e  it once t h e  Act is app l i ed .  On t h i s  

reasoning ,  t h e  person a t tempt ing  t o  invoke Saunders v .  

Vau t i e r  can never succeed.  Indeed i n  Re Robertson, [19391 

4 D.L.R. 511 (Ont.) t h e  c o u r t  doubted t h a t  Wharton i s  

s t i l l  good law. 

Where t h e  s t a t u t o r y  per iod  has expi red ,  then f u t u r e  

income goes t o  "such person a s  would have been e n t i t l e d  

t h e r e t o  i f  such accumulation had n o t  been s o  d i r e c t e d " .  Who 

i s  t h a t  person? The w i l l  might spec i fy  him a s  i n  Re Fasken, 

[I9531 2 S . C . R .  10 ,  where t h e  t e s k a t o r  s p e c i f i e d  h i s  nex t  

of k i n  a t  t h e  t ime of r e l e a s e  of income, though t h e r e  was 

an i s s u e  a s  t o  which blood r e l a t i o n  f i l l e d  t h a t  d e s c r i p t i o n .  

I n  most c a s e s  t h e  w i l l  does n o t  s p e c i f y .  One might t h ink  

t h a t  t h e  r e l e a s e d  income should go t o  t h e  person f o r  



whose b e n e f i t  t h e  accumulation had been d i r e c t e d ,  a t  l e a s t  

where he i s  a s c e r t a i n a b l e .  I t  i s  c l e a r  however t h a t  it 

does n o t .  The t e s t a t o r  d i d  n o t  i n t e n d  t h a t  person t o  

r e c e i v e  t h e  income u n t i l  l a t e r  i n  t h e  form of an a d d i t i o n  

t o  c a p i t a l .  Thus t h e  c o u r t s  sometimes emphasize t h a t  t h e  

awarding t o  him of t h e  r e l e a s e d  income would d e f e a t  t h e  

t e s t a t o r ' s  i n t e n t .  One i s  tempted t o  r e p l y  t h a t  payment 

of  t h e  r e l e a s e d  income t o  some one e l s e  d e f e a t s  i t  even 

more. 

The fo l lowing  r u l e s  cover most ca ses :  

(1) Where t h e  income is from a  s p e c i f i c  fund or  

t r u s t ,  it f a l l s  i n t o  r e s idue .  

( 2 )  Where i t  i s  from r e s i d u e ,  it goes a s  on 
i n t e s t a c y .  

Re Harnmond, 119351 S.C.R. 4 4 0  i s  t h e  l ead ing  Canadian 

case  on t h e  second r u l e .  Since t h a t  d e c i s i o n  however t h e r e  

have been a  number of o t h e r  c a s e s  from Ontar io  t h a t  show 

t h e r e  i s  o f t e n  a  genuine ques t ion  a s  t o  t h e  d i s p o s i t i o n  of 

t h e  r e l e a s e d  income. To an e x t e n t  t h e s e  i s s u e s  have t o  do 

wi th  cons t ruc t ion  of t h e  w i l l ,  b u t  t h e  p o i n t  is t h a t  t h e  

scheme of t h e  Act almost  i n v i t e s  a  c o n t e s t .  The r e s u l t  

is u s u a l l y  a  s e r i e s  of ques t ions  t o  t h e  c o u r t  and t h r e e ,  

f o u r ,  f i v e  o r  more s e p a r a t e  i n t e r e s t s  a r e  represen ted  on 

t h e  hea r ing .  

I n  most of  t h e  ca ses  t h e  nex t  of  k i n  have succeeded. 

For p r e s e n t  purposes t h e r e  i s  no need t o  d e s c r i b e  t h e  f a c t s  

o r  reasoning  i n  d e t a i l .  We c i t e  t h e  Ontar io  d e c i s i o n s  t o  

show t h a t  problems a r e  n o t  i n f r equen t .  



Re Robertson, [I9391 4 D.L.R. 511. 

R e  Orford,  [I9441 1 D.L.R. 277. 

Re Davis, 119461 2 D.L.R.  (2d) 281. 

Re Wood (1962) ,  28 D.L.R. (2d) 583. 

R e  Owens (1968) ,  6 6  D.L.R. (2d) 328. 

Re Major (1970) ,  1 0  D .L .R .  (3d) 107 

Cases i n  which t h e  r e s idua ry  b e n e f i c i a r y  succeeded 

a r e  : 

Re Herman ( 1 9 6 1 ) ,  25 D.L.R. (2d) 93 (C .A . )  . 

R e  Benor (1963) ,  36 D.L.R. (2d) 1 2 2 .  

I n  some of t h e  ca ses  t h e  amount of  t h e  r e l e a s e d  

income was smal l .  In  o t h e r s  it was l a r g e .  Assuming t h e r e  

had been no Accumulations Act,  how much longer  would t h e  

accumulation have l a s t e d ?  A s  f a r  a s  we can t e l l  from t h e  

r epo r t ed  judgments, t h e  answer i s :  u s u a l l y  f o r  t h e  balance 

of t h e  l i f e  of  an e l d e r l y  o r  middle-aged person.  A s  b e s t  

w e  can judge no g r e a t  harm would b e f a l l  t h e  economic o r  

s o c i a l  f a b r f c  were t h e  accumulation t o  cont inue  pursuant  

t o  t h e  w i l l ;  and t h e  t e s t a t o r ' s  i n t e n t i o n  would have 

been f u l f i l l e d .  

This  d i scus s ion  has  cen t r ed  on Ontar io  because most 

of  t h e  Canadian cases  applying t h e  A c t  a r e  from t h a t  province.  

I t  i s  our  op in ion  t h a t  t h e  judgment of  our  Appel la te  Div is ion  



i n  Re Burns ( 1 9 6 1 ) ,  25 D.L.R.  427 suppor t s  t h e  c a s e  a g a i n s t  

t h e  Act. 

The Engl ish  Law Reform Committee recommended pre- 

s e r v a t i o n  of t h e  Act w i th  minor changes. However, Western 

A u s t r a l i a  i n  pass ing  an Act based on t h e  Engl ish  r e p o r t ,  

depar ted  from t h e  recommendation r e spec t ing  accumulations 

and s p e c i f i c a l l y  permi t ted  them a s  long a s  they remained 

w i t h i n  the Rule (The Law Reform (Proper ty ,  P e r p e t u i t i e s  

and Success ion)  Act 1962, s .  1 7 ) .  New Zealand ( P e r p e t u i t i e s  

Act,  1964, s. 21) and V i c t o r i a  ( P e r p e t u i t i e s  and Accumulations 

Act, 1968, s. 1 9 )  have followed Western A u s t r a l i a .  

The draftsman of t h e  Western A u s t r a l i a n  Act, P ro fe s so r  

Al len ,  gave t h e  fo l lowing  reasons  f o r  t h e  r e j e c t i o n  of t h e  

Accumulations Act: 

(1) it has  always been hard t o  apply,  

(2 )  t a x a t i o n  w i l l  p r even t  accumulations of 

t h e  magnitude f ea red  when t h e  Act was 

passed,  

(3 )  t h e  Rule which r e g u l a t e s  "dead hand" 

c o n t r o l  over  c a p i t a l  i s  adequate f o r  

income; no s e p a r a t e  r u l e  i s  needed (Al len ,  

The Rule Against  P e r p e t u i t i e s  Res ta ted  

(1963-64) 6 U.  of  W.A.L.R. 27 a t  70-72). 

Morris  and Leach (pp. 303-306) emphat ical ly  favour  r e p e a l :  

t h e  Act was passed i n  a "panic"  and t h e  pan ic  was based on 

an unfounded f e a r ;  it i s  loose ly  d r a f t e d  and one of t h e  

most d i f f i c u l t  s t a t u t e s  t o  apply;  it f r u s t r a t e s  reasonable  

d i s p o s i t i o n s  and i s  a hindrance t o  conveyancers; r e p e a l  

would be a t t ended  by no untoward consequences. 



The discussion above has indicated our own objections 

to the Act on the basis of the Canadian experience. To 

restate them: 

(1) the Act is hard to apply and productive of 

litigation, 

(2) the Act defeats the donor's intention, 

( 3 )  there is no countervailing benefit; the 

accumulation of income is still controlled 

by the Rule aginst Perpetuities and such 

accumulation will not produce inordinately 

large estates in future nor harm the economy 

or society during the period of accumulation 

We recommend that the Accumulations Act no longer 

be in force in Alberta. The recommendation can be carried 

out by a provision which declares the Accumulations Act 

no longer to apply in Alberta, followed by another which 

specifically says that an accumulation is valid where the 

disposition of the accumulated income is valid; in other 

words the accumulation is valid provided the disposition 

is within the Rule. It is desirable specifically to 

provide that the new provision does not affect the rule 

in Saunders v. Vautier (which,as already explained, permits 

the beneficiaries in certain circumstances to terminate 

accumulations) and also that the new provision does not 

affect any statutory power to pay maintenance or support 

out of accumulations. Provisions of this kind appear 

in the Western Australia, New Zealand and Victoria Acts. 

One important question: should this recommendation 

be retroactive? It would clearly be unwise and indeed 



improper t o  a t t empt  t o  a f f e c t  d i s p o s i t i o n s  where t h e  

a l lowable  per iod  has expi red  s o  a s  t o  t a k e  away t h e  r e l e a s e d  

income from t h e  person i n  whom it has  ves t ed  pursuant  t o  

t h e  Accumulations Act. This is s o  even i f  judgment has n o t  

been given;  and - a  f o r t i o r i  where it h a s ,  a s  i n  Re Burns. 

One could go t o  t h e  o t h e r  extreme and make t h e  "cease  t o  

apply" p rov i s ion  a p p l i c a b l e  only  t o  ins t ruments  t h a t  t a k e  

e f f e c t  a f t e r  it comes i n t o  f o r c e  (a long t h e  l i n e s  of our  

g e n e r a l  recommendation i n  t h e  nex t  P a r t  of t h i s  r e p o r t ) .  

There i s  however an in t e rmed ia t e  course :  t h e  change can 

be made t o  apply t o  ins t ruments  t h a t  have taken e f f e c t  

( e - q . ,  t h e  w i l l  of  a  t e s t a t o r  who d i ed  i n  1960) a s  long a s  

t h e  per iod  of accumulation which The l lusson ' s  Act a l lows 

has  n o t  exp i red .  We th ink  t h i s  is  approp r i a t e .  It w i l l  

n o t  d i v e s t  anyone of " r e l ea sed"  income t o  which he  has 

become e n t i t l e d .  I t  may p u t  an end t o  t h e  hope of a  

r e s i d u a r y  b e n e f i c i a r y  o r  nex t  of  k i n  t h a t  i n  t h e  f u l l n e s s  

o f  t ime income from an e x i s t i n g  d i s p o s i t i o n  w i l l  be 

" r e l e a s e d "  f o r  h i s  b e n e f i t .  However w e  s e e  no th ing  

con f i s ca to ry  o r  u n f a i r  i n  t e rmina t ing  h i s  hope. The 

purpose of o u r  recommendation is  remedial  and it should come 

i n t o  e f f e c t  immediately. 

RECOMMENDATION # 2 6  

( I )  THE ACT OF T H E  P A R L I A M E N T  OF G R E A T  B R I T A I N ,  
3 9  AND 4 0  GEO.  I 1 1  (KNOWN AS  THE ACCUMULATIONS 
A C T ,  3 8 0 0 ) ,  C E A S E S  TO APPLY IN  THE P R O V I N C E .  

( 2 )  WHERE PROPERTY I S  S E T T L E D  OR D I S P O S E D  OF IN  
SUCH MANNER T H A T  T H E  INCOME THEREOF MAY OR 
S H A L L  BE ACCUMULATED WHOLLY OR I N  P A R T ,  T H E  
POWER OR D I R E C T I O N  TO ACCUMULATE T H A T  
INCOME I S  V A L I D  I F  THE D I S P O S I T I O N  OF T H E  
ACCUMULATED INCOME I S  OR MAY B E  V A L I D  BUT 
NOT O T H E R W I S E .  



( 3 )  NOTHING IN T H I S  S E C T I O N  A F F E C T S  T H E  R I G H T  
OF ANY PERSON OR PERSONS TO T E R M I N A T E  AN 
ACCUMULATION T H A T  I S  FOR H I S  OR T H E I R  ~. . ... ~ - .  ~ ~ - -  ... - -  ~ 

B E N E F I T  OR ANY J U R I S D I C T I O N  OR POWER OF 
T H E  COURT TO D I R E C T  PAYMENTS FROM ACCUMU- 
L A T I O N S  PURSUANT TO ANY S T A T U T E  

( 4 )  T H I S  S E C T I O N  A P P L I E S  TO I N S T R U M E N T S  T A K I N G  
EFFECT BEFORE OR A F T E R  T H I S  ACT COMES I N T O  
FORCE EXCEPT WHERE T H E  PERTOD OF ACCUMULATTON 
P E R M I T T E D  BY T H E  ACCUMULATIONS A C T  1 8 0 0  HAS 
E X P I R E D  BEFORE T H I S  ACT COMES I N T O  FORCE. 

X X I  

PROSPECTIVE OPERATION 

One might be  tempted t o  provide t h a t  a  S t a t u t e  of  
\ 

t h i s  kind should o p e r a t e  r e t r o s p e c t i v e l y ,  s i n c e  i t s  

purpose i s  t o  remove u n f a i r n e s s  from t h e  common law. 

However w e  t h ink  d i f f i c u l t i e s  could a r i s e  i f  t h e  ~ c ' t  were 

t o  be  made t o  apply t o  d i s p o s i t i o n s  a l ready  made. 

England 's  s. 1 5 ( 5 )  and O n t a r i o ' s  s. 19 provide t h a t  

t h e  Act s h a l l  apply t o  ins t ruments  t ak ing  e f f e c t  a f t e r  t h e  

Act comes i n t o  f o r c e .  

The Ontar io  Act a p p l i e s  t o  an ins t rument  e x e r c i s i n g  

a  power o f  appointment a f t e r  t h e  Act has  come i n t o  f o r c e  

even though t h e  ins t rument  c r e a t i n g  t h e  power was i n  

e x i s t e n c e  be fo re .  The Engl ish  Act does no t .  We p r e f e r  

t h e  Ontar io  p rov i s ion ,  which fo l lows  t h e  recommendation 

of t h e  Engl i sh  Law Reform Committee. 

Both Acts make an except ion i n  connect ion wi th  

a d m i n i s t r a t i v e  powers and our  recommendation 1 6 ( 2 )  does t h e  

same. 



Ontario makes a further exception in connection with 

pension trusts and our recommendation 24 is similar. 

RECOMMENDATION # 2 7  

EXCEPT AS PROVIDED IN [RECOMMENDATION 1612) A M D  
RECOMMENDATION #24 AN D  RECOMMENDATION #26] T H I S  
A C T  APPLIES ONLY T O  INSTRUMENTS T A K I N G  EFFECT 
AFTER T H I S  ACT COMES INTO FORCE, AND SUCH INSTRU- 
MENTS INCLUDE AN INSTRUMENT MADE IN T H E  EXERCISE 
OF A GENERAL O R  SPECIAL POWER OF APPOINTMENT 
AFTER T H I S  A C T  COMES INTO FORCE EVEN THOUGH 
T H E  INSTRUMENT CREATING T H E  POWER TOOK EFFECT 
BEFORE T H I S  A C T  COMES INTO FORCE. 

XXII 

DEFINITIONS 

We have used throughout the term "disposition" as 

England does whereas Ontario uses "limitation". England's 

definition of "disposition" and Ontario's definition of 

"limitation" are each acceptable. England specifically 

includes the conferring of a power of appointment while 

Ontario's does not specifically include them but covers 

them in other words. We think the definition of "disposition" 

should make specific reference to a right of reverter or 

resulting trust which is not literally a disposition. 

England deals with this in s. 12(2) but we think it better 

to do so in the definition of "disposition" and we do 

not want to make any reference to "exception or reservation" 

which England does in s. 12(2). Such a reference might 

raise the possibility that every exception and reservation 

appearing on a title under the Land Titles Act is subject 

to the Rule and no such possibility should be raised. 

The next term is "power of appointment". Ontario 

does not include it while England does in s. 15(2). This 

definition is suitable. 



The o t h e r  terns which we d e f i n e  below r e q u i r e  no 

comment he re .  

RECOMMENDATION # 2 8  

( 1 1  IN T H I S  ACT 

( a )  "COURT" MEANS THE SUPREME COURT O F  ALBERTA,  

( b )  " D I S P O S I T I O N "  INCLUDES THE CONFERRING O F  
A  POWER O F  APPOINTMENT AND ANY PROVISION 
WHEREBY ANY INTEREST IN PROPERTY OR ANY 
RIGHT,  POWER OR AUTHORITY OVER PROPERTY 
I S  DISPOSED O F ,  CREATED OR CONFERRED AND 
ALSO INCLUDES A  P O S S I B I L I T Y  O F  REVERTER 
OR RESULTING T R U S T ,  AND A  RIGHT O F  RE-ENTRY 
O N  BREACH O F  A  CONDITION SUBSEQUENT, / /  

( e l  " I N  BEING" MEANS LIVING OR - E N  VENTRE S A  MERE, -- 

I d )  "PERPETUITY  PERIOD" MEANS THE PERIOD WITHIN 
WHICH AT C O M M O N  LAW AS MODIFIED BY T H I S  ACT 
AN INTEREST MUST V E S T ,  

( e l  "POWER O F  APPOINTMENT'' INCLUDES ANY DISCRE-  
TIONARY POWER TO TRANSFER A  BENEFICIAL  
INTEREST IN PROPERTY WITHOUT THE FURNISHING 
O F  VALUABLE CONSIDERATION,  

( 6 1  " W I L L "  INCLUDES CODICIL  

1 2 )  FOR THE PURPOSES O F  T H I S  ACT A  D I S P O S I T I O N  
CONTAINED IN A  W I L L  SHALL B E  D E E M E D  TO B E  MADE 
AT THE DEATH O F  THE TESTATOR.  

Subsect ion ( 2 )  i s  n o t  s t r i c t l y  necessary for it 

r e p r e s e n t s  t h e  e x i s t i n g  law. However we t h i n k  it wise  t o  

make t h i s  c l e a r  on t h e  f a c e  of t h e  Act t o  e l i m i n a t e  any 

argument. 
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APPENDIX A 

AN ACT TO MODIFY THE RULE AGAINST PERPETUITIES 

WHEREAS t h e  r u l e  of law known a s  t h e  r u l e  a g a i n s t  Preamble 

p e r p e t u i t i e s  provides  t h a t  no i n t e r e s t  i s  good un le s s  it 

must v e s t ,  i f  a t  a l l ,  n o t  l a t e r  than  twenty-one y e a r s  

a f t e r  some l i f e  i n  being a t  t h e  c r e a t i o n  of t h e  i n t e r e s t ,  

AND WHEREAS it is d e s i r a b l e  t o  amend t h e  r u l e  t o  

remove c e r t a i n  hardsh ips  which a r i s e  i n  i t s  a p p l i c a t i o n ,  

THEREFORE, Her Majesty,  wi th  t h e  advice  and consent  

of  t h e  L e g i s l a t i v e  Assembly of t h e  Province of Alber ta  

e n a c t s  a s  fo l lows:  (Rec. # 2 )  

1. (1) I n  t h i s  Act 

( a )  "Court" means t h e  Supreme Court  of 

A lbe r t a ,  

( b )  " d i s p o s i t i o n "  inc ludes  t h e  con fe r r ing  

of a  power of appointment and any 

p rov i s ion  whereby any i n t e r e s t  i n  

p roper ty  o r  any r i g h t ,  power o r  

a u t h o r i t y  over  p roper ty  i s  disposed 

o f ,  c r e a t e d  o r  confer red  and a l s o  

i nc ludes  a  p o s s i b i l i t y  o f  r e v e r t e r  

o r  r e s u l t i n g  t r u s t ,  and a  r i g h t  of  

re -en t ry  on breach of a  cond i t i on  

subsequent,  

Interpre- 
tation 

(cl " i n  being" means l i v i n g  o r  en v e n t r e  - 
s a  mere, -- 



(d)  " p e r p e t u i t y  per iod"  means t h e  per iod  

wi th in  which a t  common law a s  modified 

by t h i s  Act an i n t e r e s t  must v e s t ,  

( e )  "power of appointment" i nc ludes  any 

d i s c r e t i o n a r y  power t o  t r a n s f e r  a  

b e n e f i c i a l  i n t e r e s t  i n  p roper ty  

wi thout  t h e  fu rn i sh ing  of va luab le  

cons ide ra t ion ,  

( f )  " w i l l "  i nc ludes  c o d i c i l .  

(Rec. # 2 8 )  

R u l e  t o  2 .  The r u l e  o f  law known a s  t h e  r u l e  a g a i n s t  
c o n t i -  p e r p e t u i t i e s  s h a l l  con t inue  t o  have e f f e c t  except  a s  nue ; 
saving provided i n  t h i s  Act. 

(Rec. #1) 

Possi -  3. No d i s p o s i t i o n  c r e a t i n g  a  con t ingen t  i n t e r e s t  
b i l i t y  
0 f 

i n  r e a l  o r  pe r sona l  p roper ty  s h a l l  be  t r e a t e d  a s  o r  

ves t ing  dec l a red  t o  be void  a s  v i o l a t i n g  t h e  r u l e  a g a i n s t  perpe- 
beyond t u i t i e s  by reason only of t h e  f a c t  t h a t  t h e r e  i s  a  per iod 

p o s s i b i l i t y  of  such i n t e r e s t  v e s t i n g  beyond t h e  p e r p e t u i t y  

per iod .  

(Rec. #3) 

Presum- 4 . ( 1 )  Every con t ingen t  i n t e r e s t  i n  r e a l  o r  
p t i o n  persona l  p rope r ty  t h a t  is capable  of ef va l -  
idity; v e s t i n g  wi th in  o r  beyond t h e  p e r p e t u i t y  
"wait 
and per iod  s h a l l  be presumptively v a l i d  u n t i l  

see"  a c t u a l  events  e s t a b l i s h ,  



( a )  t h a t  t h e  i n t e r e s t  is incapable  of 

v e s t i n g  wi th in  t h e  p e r p e t u i t y  pe r iod ,  

i n  which c a s e  t h e  i n t e r e s t ,  un l e s s  

v a l i d a t e d  by t h e  a p p l i c a t i o n  of 

s e c t i o n  6 o r  7 s h a l l  be t r e a t e d  a s  

void  o r  dec l a red  t o  be vo id ;  o r  

(b )  t h a t  t h e  i n t e r e s t  i s  incapable  of 

v e s t i n g  beyond t h e  p e r p e t u i t y  pe r iod ,  

i n  which case  t h e  i n t e r e s t  s h a l l  be  

t r e a t e d  a s  v a l i d  o r  dec l a red  t o  be  

v a l i d .  

(Rec. # 4 )  

( 2 )  A d i s p o s i t i o n  con fe r r ing  a  gene ra l  power G e n e r a l  

of appointment, which b u t  f o r  t h i s  p o w e r  o f  
a p p o i n t -  

s e c t i o n  would be void  on t h e  ground men t 

t h a t  it might become e x e r c i s e a b l e  

beyond t h e  p e r p e t u i t y  pe r iod ,  s h a l l  be 

presumptively v a l i d  u n t i l  such t i m e ,  i f  

any,  a s  it becomes e s t a b l i s h e d  by a c t u a l  

even t s  t h a t  t h e  power cannot be  exe rc i sed  

w i t h i n  t h e  p e r p e t u i t y  per iod .  

(Rec. # 5 )  

(31 A d i s p o s i t i o n  con fe r r ing  any power o t h e r  S p e c i a l  
p o w e r  o f  than a  gene ra l  power of appointment, a p p o i n t -  

which a p a r t  from t h i s  s e c t i o n  would have ment  

been void on t h e  ground t h a t  it might 

be  exerc i sed  beyond t h e  p e r p e t u i t y  pe r iod ,  
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s h a l l  be  presumptively v a l i d ,  and s h a l l  

be dec l a red  o r  t r e a t e d  a s  void  f o r  

remoteness on ly  i f ,  and s o  f a r  a s ,  t h e  

power i s  n o t  f u l l y  exe rc i sed  w i t h i n  t h e  

p e r p e t u i t y  per iod .  

(Rec. #6) 

5 . ( 1 )  Where s e c t i o n  4 a p p l i e s  t o  a d i s p o s i t i o n ,  

t h e  p e r p e t u i t y  per iod  s h a l l  be determined 

a s  fo l lows:  

( a )  where any persons f a l l i n g  w i t h i n  

subsec t ion  ( 2 )  of  t h i s  s e c t i o n  a r e  

i n d i v i d u a l s  i n  being and a s c e r t a i n a b l e  

a t  t h e  commencement of t h e  p e r p e t u i t y  

per iod  t h e  d u r a t i o n  of t h e  per iod  

s h a l l  be determined by r e f e r e n c e  t o  

t h e i r  l i v e s  and no o t h e r s ,  b u t  s o  t h a t  

t h e  l i v e s  of any d e s c r i p t i o n  of 

persons f a l l i n g  w i t h i n  paragraph (b)  

and ( c )  o f  subsec t ion  ( 2 )  s h a l l  be 

d i s regarded  i f  t h e  number of persons  

of t h a t  d e s c r i p t i o n  i s  such a s  t o  

render  it i m p r a c t i c a l  t o  a s c e r t a i n  

t h e  d a t e  of dea th  of t h e  su rv ivo r ;  

(b)  where t h e r e  a r e  no l i v e s  under paragraph 

( a )  t h e  per iod  s h a l l  be twenty-one 

yea r s .  

(21 The s a i d  persons  a r e  a s  fo l lows:  

( a )  t h e  person by whom t h e  d i s p o s i t i o n  i s  

made ; 



(b) a person to whom or in whose favour 

the disposition was made, that is to 

say-- 

(i) in the case of a disposition to 

a class of persons, any member 

or potential member of the 

class: 

(ii) in the case of an individual 

disposition to a person taking 

only on certain conditions 

being satisfied, any person as 

to whom some of the conditions 

are satisfied and the remainder 

may in time be satisfied; 

(iii) in the case of a special power 

of appointment exercisable in 

favour of members of a class, 

any member or potential member 

of the class; 

(iv) where, in the case of a special 

power of appointment exercisable 

in favour of one person only, the 

object of the power is not ascer- 

tained at the commencement of the 

period, any person as to whom some 

of the conditions are satisfied and 

the remainder may in time be 

satisfied; 
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(v) i n  t h e  c a s e  of a power of appoint-  

ment t h e  person on whom t h e  power 

i s  confer red .  

(c )  a person having a c h i l d  o r  g randchi ld  

w i t h i n  sub-paragraphs (i) t o  ( i v )  of 

paragraph (b )  above, o r  such a person 

any of whose c h i l d r e n  o r  g randchi ld ren ,  

i f  subsequent ly  born,  would by v i r t u e  of 

h i s  o r  h e r  descen t ,  f a l l  w i t h i n  t h o s e  

sub-paragraphs; 

(d )  any person who t akes  any p r i o r  i n t e r e s t  

i n  t h e  proper ty  disposed of and any 

person on whose dea th  a g i f t  over t a k e s  

e f f e c t ;  

(e) where a d i s p o s i t i o n  is made i n  favour  

of any spouse of a person who is  i n  

being and a s c e r t a i n a b l e  a t  t h e  

commencement of  t h e  p e r i o d ,  o r  where 

an i n t e r e s t  i s  c r e a t e d  by r e f e r e n c e  t o  t h e  

dea th  o f  t h e  spouse of such a person,  o r  

by r e f e r e n c e  t o  t h e  dea th  o f  t h e  s u r v i v o r ,  

t h e  same spouse whether o r  n o t  he o r  she  

was i n  being o r  a s c e r t a i n a b l e  a t  t h e  

commencement o f  t h e  pe r iod .  

(Rec. #7 )  

6 . ( 1 )  where a d i s p o s i t i o n  c r e a t e s  an i n t e r e s t  i n  

r e a l  o r  persona l  p roper ty  by r e f e r e n c e  t o  

t h e  a t t a inmen t  by any person o r  persons  of 

a s p e c i f i e d  age exceeding twenty-one y e a r s ,  



and a c t u a l  even t s  e x i s t i n g  a t  t h e  t ime 

t h e  i n t e r e s t  was c r e a t e d  o r  a t  any 

subseqnent time e s t a b l i s h ,  

( a )  t h a t  t h e  i n t e r e s t ,  a p a r t  from t h i s  

s e c t i o n ,  would be vo id  a s  incapable  

of v e s t i n g  w i t h i n  t h e  p e r p e t u i t y  

pe r iod ,  b u t  

(b )  t h a t  it would n o t  be void  i f  t h e  

s p e c i f i e d  age had been twenty-one yea r s ,  

t h e  d i s p o s i t i o n  s h a l l  be  read  a s  i f ,  i n s t e a d  

of r e f e r r i n g  t o  t h e  age s p e c i f i e d ,  it had 

r e f e r r e d  t o  t h e  age n e a r e s t  t h e  age s p e c i f i e d  

t h a t  would, i f  s p e c i f i e d  i n s t e a d ,  have 

prevented t h e  i n t e r e s t  from being s o  void .  

( 2 )  To remove doubt,  one age r educ t ion  t o  embrace I d e m  

a l l  p o t e n t i a l  b e n e f i c i a r i e s  s h a l l  be made 

pursuant  t o  subsec t ion  (1). 

( 3 )  Where i n  t h e  ca se  of any d i s p o s i t i o n  d i f f e r e n t  I d e m  

ages exceeding twenty-one yea r s  a r e  s p e c i f i e d  

i n  r e l a t i o n  t o  d i f f e r e n t  persons-- 

( a )  t h e  r e f e rence  i n  paragraph (b )  o f  

subsec t ion  (1) above t o  t h e  s p e c i f i e d  

age s h a l l  be cons t rued  a s  a r e f e r e n c e  

t o  a l l  t h e  s p e c i f i e d  ages ,  and 

(b)  t h a t  subsec t ion  s h a l l  o p e r a t e  t o  reduce 

each such age s o  f a r  a s  i s  necessary  t o  
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save the disposition from being void 

for remoteness. 

(4) Where the inclusion of any persons, being 

potential members of a class, or unborn 

persons who at birth would become 

potential members of the class, prevents 

subsections (1) and ( 3 )  from operating 

to save a disposition from being void for 

remoteness, those persons shall be excluded 

from the class for the purposes of the 

disposition and the said subsections shall 

have effect accordingly. 

(5) Where, in the case of a disposition to 

which subsection (4) does not apply, 

it is apparent at the time the disposition 

is made, or becomes apparent at a sub- 

sequent time that, apart from this sub- 

section the inclusion of any persons being 

potential members of a class or unborn 

persons who at birth would become members 

or potential members of the class, would 

cause the disposition to be treated as void 

for remoteness, such persons shall for all 

the purposes of the disposition be excluded 

from the class. 



7 . ( 1 )  Where it has  become apparen t  t h a t ,  a p a r t  General 
\ 

Cy-pres from the prov i s ions  of t h i s  s e c t i o n ,  

any d i s p o s i t i o n  would be void  s o l e l y  on 

t h e  ground t h a t  it i n f r i n g e s  t h e  r u l e  

a g a i n s t  p e r p e t u i t i e s ,  and where t h e  g e n e r a l  

i n t e n t i o n  o r i g i n a l l y  governing t h e  

d i s p o s i t i o n  can be a s c e r t a i n e d  i n  accor-  

dance wi th  t h e  normal p r i n c i p l e s  of  

i n t e r p r e t a t i o n  of ins t ruments  and t h e  

r u l e s  of  evidence,  t h e  d i s p o s i t i o n  s h a l l ,  

i f  p o s s i b l e  and a s  f a r  a s  p o s s i b l e ,  be  

reformed s o  a s  t o  g i v e  e f f e c t  t o  t h a t  

gene ra l  i n t e n t i o n  wi th in  t h e  l i m i t s  of 

t h e  r u l e  a g a i n s t  p e r p e t u i t i e s .  

( 2 )  Subsect ion (1) s h a l l  n o t  apply where 

t h e  d i s p o s i t i o n  of t h e  p rope r ty  has  

been s e t t l e d  by a  v a l i d  compromise. 

(Rec. # l o )  

8. (1) Where, i n  any proceeding r e s p e c t i n g  t h e  Presump- 
tions and 

r u l e  a g a i n s t  p e r p e t u i t i e s ,  a  ques t ion  evidence 
a r i s e s  t h a t  t u r n s  on t h e  a b i l i t y  of  a  as to 

future 
person t o  have a  c h i l d  a t  some f u t u r e  parent- 
t ime,  then ,  hood 

( a )  it s h a l l  be  presumed, 

(i) t h a t  a  male i s  a b l e  t o  have a  

c h i l d  a t  t h e  age of fou r t een  

y e a r s  o r  ove r ,  b u t  n o t  under 

t h a t  age,  and 



Idem 

Idem 

(ii) t h a t  a female i s  a b l e  t o  have a 

c h i l d  a t  t h e  age of twelve y e a r s  

o r  over ,  b u t  n o t  under t h a t  age 

o r  over  t h e  age of f i f t y - f i v e  

y e a r s ;  b u t ,  

(b )  i n  t h e  ca se  of a l i v i n g  person,  evidence 

may be given t o  show t h a t  he o r  she w i l l  

o r  w i l l  n o t  be a b l e  t o  have a c h i l d  a t  

t h e  t ime i n  ques t ion .  

( 2 )  Sub jec t  t o  subsec t ion  (31, where any ques t ion  

i s  decided i n  r e l a t i o n  t o  a d i s p o s i t i o n  by 

t r e a t i n g  a person a s  a b l e  o r  unable t o  have 

a c h i l d  a t  a  p a r t i c u l a r  t i m e ,  then  he o r  

she s h a l l  be s o  t r e a t e d  f o r  t h e  purpose of 

any ques t ion  t h a t  may a r i s e  concerning t h e  

r u l e  a g a i n s t  p e r p e t u i t i e s  i n  r e l a t i o n  t o  

t h e  same d i s p o s i t i o n  no twi ths tanding  t h a t  

t h e  evidence on which t h e  f i n d i n g  o f  a b i l i t y  

o r  i n a b i l i t y  t o  have a c h i l d  a t  a  p a r t i c u l a r  

t ime i s  proved by subsequent events  t o  have 

been erroneous.  

(3 )  Where a ques t ion  i s  decided by t r e a t i n g  a 

person a s  unable t o  have a c h i l d  a t  a  

p a r t i c u l a r  t ime and such person subsequent ly  

has a c h i l d  o r  c h i l d r e n  a t  t h a t  t i m e ,  t h e  

c o u r t  may make such o rde r  a s  it s e e s  f i t  t o  

p r o t e c t  t h e  r i g h t  t h a t  such c h i l d  o r  c h i l d r e n  

would have had i n  t h e  proper ty  concerned a s  

i f  such ques t ion  had n o t  been decided and a s  

i f  such c h i l d  o r  c h i l d r e n  would, a p a r t  from 



such d e c i s i o n ,  have been e n t i t l e d  t o  a  

r i g h t  i n  t h e  proper ty  n o t  i n  i t s e l f  

i n v a l i d  by t h e  a p p l i c a t i o n  of t h e  r u l e  

a g a i n s t  p e r p e t u i t i e s  a s  modified by t h i s  

Act. 

( 4 )  The p o s s i b i l i t y  t h a t  a  person may a t  any 

t ime have a c h i l d  by adopt ion o r  l e g i t i m a t i o n  

s h a l l  n o t  be  considered i n  dec id ing  any 

ques t ions  t h a t  t u r n s  on t h e  a b i l i t y  of  a  

person t o  have a  c h i l d  a t  some p a r t i c u l a r  

t ime,  b u t ,  i f  a  person does subsequent ly  

have a  c h i l d  o r  c h i l d r e n  by such means, then 

subsec t ion  (3) a p p l i e s  t o  such c h i l d  o r  

c h i l d r e n .  

(Rec. #11) 

9. An executor  o r  a  t r u s t e e  of any p rope r ty  o r  Applica- 
tions to any person i n t e r e s t e d  under,  o r  i n  t h e  v a l i d i t y  o r  
determine 

i n v a l i d i t y  o f ,  an i n t e r e s t  i n  such proper ty  may a t  any validity; 
order of t ime apply f o r  t h e  op in ion ,  adv ice  o r  d i r e c t i o n  of t h e  
applica- 

Court  pursuant  t o  s e c t i o n  38 of t h e  Trus tee  Act wi th  tion o f  
remedial 

r e s p e c t  t o  t h e  v a l i d i t y  o r  i n v a l i d i t y  w i th  r e s p e c t  t o  provisions 
t h e  r u l e  a g a i n s t  p e r p e t u i t i e s  of an i n t e r e s t  i n  t h a t  

p rope r ty  and wi th  r e s p e c t  t o  t h e  a p p l i c a t i o n  of any 

p rov i s ion  of t h i s  Act; and t o  remove doubt it is dec l a red  

t h a t  t h e  remedial  p rov i s ions  of t h i s  Act s h a l l  apply i n  

t h e  fo l lowing  o rde r :  

( a )  capac i ty  t o  have c h i l d r e n ;  ( s e c t i o n  8)  

(b )  w a i t  and s e e ;  ( s e c t i o n  4 )  



x i i  

( c )  age reduc t ion ;  ( s e c t i o n  6 ,  subsec t ions  ( I ) ,  

(2) and ( 3 ) )  

(d )  c l a s s  s p l i t t i n g ;  ( s e c t i o n  6 ,  subsec t ions  ( 4 )  
and ( 5 ) )  

( e l  gene ra l  c y - ~ r k s .  ( s e c t i o n  7)  

(Rec. #12) 

I n t e r i m  10. Pending t h e  t rea tment  o r  d e c l a r a t i o n  of a  
i n c o m e  ; 
s s .  3 2  presumptively v a l i d  i n t e r e s t  w i t h i n  t h e  meaning of 

a n d  33 s e c t i o n  4 a s  v a l i d  o r  i n v a l i d ,  t h e  income a r i s i n g  from 
T r u s t e e  
A c t  

such i n t e r e s t  and n o t  o therwise  disposed o f  s h a l l  be  

t r e a t e d  a s  income a r i s i n g  from a  v a l i d  cont ingent  

i n t e r e s t ,  and any u n c e r t a i n t y  whether t h e  d i s p o s i t i o n  w i l l  

u l t i m a t e l y  prove t o  be void  f o r  remoteness s h a l l  be d i s -  

regarded;  and s e c t i o n s  32 and 33 of t h e  Trus tee  Act s h a l l  

apply.  

(Rec. #13) 

S a v i n g  11.(1) A d i s p o s i t i o n  t h a t ,  i f  it s tood  a lone ,  

would be v a l i d  under t h e  r u l e  a g a i n s t  

p e r p e t u i t i e s  i s  n o t  i n v a l i d a t e d  by reason 

only t h a t  it is preceded by one o r  more 

d i s p o s i t i o n s  t h a t  a r e  i n v a l i d  under t h e  

r u l e  a g a i n s t  p e r p e t u i t i e s ,  whether o r  n o t  

such d i s p o s i t i o n  exp res s ly  o r  by impl i -  

c a t i o n  t akes  e f f e c t  a f t e r ,  o r  i s  s u b j e c t  

t o ,  o r  i s  u l t e r i o r  t o  and dependent upon, 

any such i n v a l i d  d i s p o s i t i o n .  



x i i i  

/' ( 2 )  Where a  p r i o r  i n t e r e s t  is i n v a l i d  under A c c e l e -  
r a t i o n  t h e  r u l e  a g a i n s t  p e r p e t u i t i t e s ,  any o f  e x p e c -  

subsequent i n t e r e s t  t h a t ,  i f  i t  s tood  t a n t  
i n t e r e s t s  

a lone ,  would be v a l i d  s h a l l  n o t  be 

prevented from being a c c e l e r a t e d  by 

reason only of t h e  i n v a l i d i t y  of 

t h e  p r i o r  i n t e r e s t .  

1 2 .  (1) For t h e  purpose of t h e  r u l e  a g a i n s t  Powers 
o f  a p p o i n -  p e r p e t u i t i e s ,  a  power of appointment tment 

s h a l l  be t r e a t e d  a s  a s p e c i a l  power 

u n l e s s ,  

(a) i n  t h e  ins t rument  c r e a t i n g  t h e  power 

it i s  expressed t o  be e x e r c i s a b l e  by 

one person on ly ;  and 

(b)  it could ,  a t  a l l  t imes du r ing  i t s  

currency when t h a t  person i s  of f u l l  

age and c a p a c i t y ,  be exe rc i sed  by 

him s o  a s  immediately t o  t r a n s f e r  t o  

himself  t h e  whole of t h e  i n t e r e s t  

governed by t h e  power w i thou t  t h e  

consen t  o f  any o t h e r  person o r  

compliance w i t h  any o t h e r  cond i t i on ,  

n o t  being a  formal cond i t i on  r e l a t i n g  

on ly  t o  t h e  mode of e x e r c i s e  of t h e  

power. 

( 2 )  A power t h a t  s a t i s f i e s  t h e  cond i t i ons  of Idem 

c l a u s e s  ( a )  and (b )  of subsec t ion  (1) 

s h a l l ,  f o r  t h e  purpose of t h e  r u l e  a g a i n s t  



x i v  

I d e m  

p e r p e t u i t i e s ,  be t r e a t e d  a s  a gene ra l  

power. 

( 3 )  For t h e  purpose of determining whether an 

appointment made under a power of appoint-  

ment e x e r c i s a b l e  by w i l l  on ly  i s  void f o r  

remoteness,  t h e  power s h a l l  be t r e a t e d  a s  

a gene ra l  power where it would have been 

s o  t r e a t e d  i f  e x e r c i s a b l e  by deed. 

(Rec. #15) 

A d m i n i -  ' 1 3 . ( 1 )  The r u l e  a g a i n s t  p e r p e t u i t i e s  does n o t  
s t r a t i v e  
powers i n v a l i d a t e  a power confer red  on t r u s t e e s  

o f o r  o t h e r  persons  t o  se l l ,  l e a s e ,  exchange 
t r u s t e e s  

o r  o therwise  d i spose  of any p rope r ty ,  o r  

t o  do any o t h e r  a c t  i n  t h e  a d m i n i s t r a t i o n  

( a s  opposed t o  t h e  d i s t r i b u t i o n )  of any 

proper ty  i nc lud ing ,  where au tho r i zed ,  

payment t o  t r u s t e e s  o r  o t h e r  persons  of 

reasonable  remuneration f o r  t h e i r  s e r v i c e s .  

A p p l i -  
cation 
0 f 
s s .  (1) 

(21 Subsect ion (1) a p p l i e s  f o r  t h e  purpose of 

enabl ing  a power t o  be exe rc i sed  a t  any 

t i m e  a f t e r  t h i s  Act comes i n t o  f o r c e ,  

notwiths tanding t h a t  t h e  power i s  confer red  

by an ins t rument  t h a t  took e f f e c t  be fo re  

t h a t  time. 

(Rec. # 1 6 )  



1 4 .  Where a  d i s p o s i t i o n  i n t e r  v ivos  would f a l l  Avo i -  
d a n c e  o f  t o  be t r e a t e d  a s  void  f o r  remoteness i f  t h e  r i g h t s  and c o n t r a c -  

d u t i e s  thereunder  were capable  of t ransmiss ion  t o  t u a l  r i g h t s  

persons  o t h e r  t han  t h e  o r i g i n a l  p a r t i e s  and had been i n  c a s e s  
o f  r e m o t e -  

s o  t r a n s m i t t e d ,  it s h a l l  be t r e a t e d  a s  vo id  a s  between n e s s  

t h e  person by whom it was made and t h e  person t o  whom 

o r  i n  whose favour  it was made o r  any succes so r  o f  h i s ,  

and no remedy s h a l l  l i e  i n  c o n t r a c t  o r  o therwise  f o r  

g i v i n g  e f f e c t  t o  it o r  making r e s t i t u t i o n  f o r  i t s  l ack  

of e f f e c t .  

(Rec. #17) 

15. (1) The r u l e  a g a i n s t  p e r p e t u i t i e s  does n o t  O p t i o n s  

apply t o  an op t ion  t o  a c q u i r e  f o r  va luab le  t o  a c -  
a u i r e  

cons ide ra t ion  an i n t e r e s t  r eve r s iona ry  r e v e r s i o -  
n a r y  on t h e  term of a  l e a s e ,  o r  renewal of 
i n t e r e s t s  

a  l e a s e  and whether t h e  l e a s e  o r  renewal 

be of r e a l  o r  pe r sona l  p rope r ty  

( a )  i f  t h e  op t ion  i s  e x e r c i s a b l e  only  

by t h e  l e s s e e  o r  h i s  succes so r s  i n  

t i t l e ;  and 

(b)  i f  it ceases  t o  be e x e r c i s a b l e  a t  o r  

be fo re  t h e  e x p i r a t i o n  of one yea r  

fo l lowing  t h e  de te rmina t ion  of t h e  

l e a s e  o r  renewal. 

( 2 )  Subsect ion (1) a p p l i e s  t o  an agreement A p p l i -  
c a t i o n  o f  f o r  a  l e a s e  a s  it a p p l i e s  t o  a  l e a s e ,  
s s .  ( 1 )  

and " l e s s e e "  s h a l l  be construed 

accordingly.  



xv i  

Idem 

R u l e  n o t  
a p p l i -  
c a b l e  
t o  op- 
t i o n s  
t o  r e n e w  

Commer- 
c i a l  
t r a n s -  
a c t i o n s  

Idem 

( 3 )  Subsect ion (1) a p p l i e s  t o  a  r i g h t  of f i r s t  

r e f u s a l  o r  preemption a s  it a p p l i e s  t o  an 

op t ion .  

(Rec. #18) 

( 4 )  The r u l e  a g a i n s t  p e r p e t u i t i e s  does n o t  

apply t o  op t ions  t o  renew a  l e a s e  of 

r e a l  o r  pe r sona l  p roper ty .  

(Rec. #19) 

1 6 . ( 1 )  I n  t h e  ca se  of a  c o n t r a c t  whereby f o r  

va luab le  cons ide ra t ion  an i n t e r e s t  

i n  r e a l  o r  persona l  p roper ty  may be 

acqui red  a t  a  f u t u r e  t i m e ,  t h e  perpe- 

t u i t y  per iod  is  80 yea r s  from t h e  

d a t e  o f  t h e  c o n t r a c t ,  and i f  t h e  

c o n t r a c t  provides  f o r  t h e  a c q u i s i t i o n  

of such an i n t e r e s t  a t  a  t i m e  g r e a t e r  

than  80 y e a r s ,  then t h e  i n t e r e s t  may 

be acqui red  up t o  80 y e a r s  and n o t  

t h e r e a f t e r .  

( 2 )  I n  p a r t i c u l a r  and n o t  s o  a s  t o  r e s t r i c t  

t h e  g e n e r a l i t y  of  subsec t ion  (1) , i t  
a p p l i e s  t o  a l l  c o n t r a c t s  r e l a t i n g  t o  a  

f u t u r e  s a l e  o r  l e a s e ,  t o  op t ions  i n  g r o s s ,  

r i g h t s  of  pre-emption o r  f i r s t  r e f u s a l ,  

and t o  f u t u r e  p r o f i t s  a  p rendre ,  easements 

and r e s t r i c t i v e  covenants.  



x v i  i 

( 3 )  To remove doubt t h i s  s e c t i o n  does n o t  W i l l s  & 
t r u s t s  apply t o  any p rov i s ion  i n  a  w i l l  o r  e x c e p t e d  

i n t e r  v ivos  t r u s t .  

(Rec. # 2 0 )  

1 7 .  (1) I n  t h e  ca se  o f ,  P o s s i -  
b i l i t i e s  
o f  r e v e r -  

( a )  a  p o s s i b i l i t y  of  r e v e r t e r  on t h e  t e r  a n d  
c o n d i t i o n s  de te rmina t ion  of a  determinable  f e e  
subse -  

s imple;  o r  q u e n t  

(b )  a  p o s s i b i l i t y  of a  r e s u l t i n g  t r u s t  

on t h e  de te rmina t ion  of any determinable  

i n t e r e s t  i n  r e a l  o r  pe r sona l  p rope r ty ,  

t h e  r u l e  a g a i n s t  p e r p e t u i t i e s  a s  modified 

by t h i s  Act a p p l i e s  i n  r e l a t i o n  t o  t h e  

p rov i s ion  caus ing  t h e  i n t e r e s t  t o  be 

determinable  a s  it would apply i f  t h a t  

p rov i s ion  were expressed i n  t h e  form o f  a  

cond i t i on  subsequent g iv ing  r i s e  on i t s  

breach t o  a  r i g h t  of  r e - en t ry  o r  an equi-  

v a l e n t  r i g h t  i n  t h e  ca se  of pe r sona l  

p rope r ty ,  and,  where t h e  even t  t h a t  

determines  t h e  determinable  i n t e r e s t  does 

n o t  occur  w i t h i n  t h e  p e r p e t u i t y  pe r iod ,  

t h e  p rov i s ion  s h a l l  be  t r e a t e d  a s  void  f o r  

remoteness and t h e  determinable  i n t e r e s t  

becomes an a b s o l u t e  i n t e r e s t .  

(2 )  The p e r p e t u i t y  per iod  f o r  t h e  purpose of a  P e r p e -  
t u i t y  p o s s i b i l i t y  of r e v e r t e r  o r  a  p o s s i b i l i t y  
p e r i o d  

of  a  r e s u l t i n g  t r u s t  o r  of  a  r i g h t  of 



x v i i i  

Chari- 
t a b l e  
pur- 
poses;  , cy-pres 

Excep- 
t ion 

Speci- 
f i c  
non- 
cha r i -  
t a b l e  
purpose 
t r u s t s  

re -en t ry  on breach of a  cond i t i on  subsequent 

o r  equ iva l en t  r i g h t  i n  pe r sona l  p roper ty  

s h a l l  be 40  y e a r s .  

( 3 )  Subsect ion (1) s h a l l  n o t  apply where t h e  even t ,  

which determines  t h e  p r i o r  i n t e r e s t ,  o r  on 

which t h e  p r i o r  i n t e r e s t  could be determined,  

i s  t h e  c e s s a t i o n  of a  c h a r i t a b l e  purpose 

b u t  i n  such a  ca se  i f  t h e  c e s s a t i o n  of t h e  

c h a r i t a b l e  purpose t akes  p l ace  a f t e r  t h e  

e x p i r a t i o n  of t h e  p e r p e t u i t y  per iod  t h e  

proper ty  s h a l l  be t r e a t e d  a s  i f  it w e r e  

t h e  s u b j e c t  of  a  c h a r i t a b l e  t r u s t  t o  which 

t h e  ~ ~ - ~ r k s  d o c t r i n e  a p p l i e s .  

( 4 )  This  s e c t i o n  does n o t  app ly ,  nor  does t h e  

r u l e  a g a i n s t  p e r p e t u i t i e s  app ly ,  t o  a  g i f t  

over  from one c h a r i t y  t o  another .  

(Rec. # 2 1 )  

18. (1) A t r u s t  f o r  a  s p e c i f i c  non-char i tab le  purpose 

t h a t  c r e a t e s  no enforceab le  e q u i t a b l e  i n t e r e s t  

i n  a  s p e c i f i c  person s h a l l  be cons t rued  a s  

a  power t o  appoin t  t h e  income o r  t h e  c a p i t a l ,  

a s  t h e  c a s e  may be ,  and,  un l e s s  t h e  t r u s t  is 

c r e a t e d  f o r  an i l l e g a l  purpose o r  a  purpose 

con t r a ry  t o  p u b l i c  p o l i c y  t h e  t r u s t  i s  v a l i d  

s o  long a s  and t o  t h e  e x t e n t  t h a t  it i s  

exe rc i sed  e i t h e r  by t h e  o r i g i n a l  t r u s t e e  o r  

h i s  succes so r ,  w i th in  a  p e r i o d  o f  twenty-one 

y e a r s ,  no twi ths tanding  t h a t  t h e  d i s p o s i t i o n  

c r e a t i n g  t h e  t r u s t  manifes ted an i n t e n t i o n ,  



x i x  

e i t h e r  exp res s ly  o r  by imp l i ca t ion ,  t h a t  

t h e  t r u s t  should o r  might con t inue  f o r  a  

per iod  i n  e x c e s s o f  t h a t  pe r iod ,  b u t ,  i n  t h e  

c a s e  of such a  t r u s t  t h a t  i s  expressed t o  be 

o f  p e r p e t u a l  d u r a t i o n ,  t h e  c o u r t  may d e c l a r e  

t h e  d i s p o s i t i o n  t o  be vo id  i f  t h e  c o u r t  i s  

of opinion t h a t  by s o  doing t h e  r e s u l t  would 

more c l o s e l y  approximate t h e  i n t e n t i o n  of 

t h e  c r e a t o r  o f  t h e  t r u s t  than t h e  pe r iod  of 

v a l i d i t y  provided by t h i s  s e c t i o n .  

(2 )  To t h e  e x t e n t  t h a t  t h e  income o r  c a p i t a l  of  Idem 

a t r u s t  f o r  a  s p e c i f i c  non-char i tab le  

purpose is  n o t  f u l l y  expended w i t h i n  a  

per iod  of twenty-one y e a r s ,  o r  w i t h i n  any 

annual  o r  o t h e r  r e c u r r i n g  per iod  w i t h i n  

which t h e  d i s p o s i t i o n  c r e a t i n g  t h e  t r u s t  

provided f o r  t h e  expendi ture  of a l l  o r  a  

s p e c i f i e d  p o r t i o n  of t h e  income o r  t h e  

c a p i t a l ,  t h e  person o r  persons  o r  h i s  o r  

t h e i r  succes so r s ,  who would have been 

e n t i t l e d  t o  t h e  proper ty  comprised i n  t h e  

t r u s t  i f  t h e  t r u s t  had been i n v a l i d  from t h e  

t i m e  o f  i t s  c r e a t i o n ,  a r e  e n t i t l e d  t o  such 

expended income o r  c a p i t a l .  

(Rec. # 2 2 )  

19. The r u l e  o f  law p r o h i b i t i n g  t h e  d i s p o s i t i o n ,  Rule i n  

a f t e r  a  l i f e  i n t e r e s t  t o  an unborn person,  of an i n t e r e s t  
Whitby 
v .  Mi tche l l  

i n  l and  t o  t h e  unborn c h i l d  o r  o t h e r  i s s u e  of an unborn a b o l i -  

person i s  hereby abo l i shed ,  b u t  wi thout  a f f e c t i n g  any shed 

o t h e r  r u l e  r e l a t i n g  t o  p e r p e t u i t i e s .  
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r u l e  
n o t  
a p p l i -  
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20. The r u l e s  of law and s t a t u t o r y  enactments 

r e l a t i n g  t o  p e r p e t u i t i e s  and t o  accumulations do n o t  

apply and s h a l l  be  deemed never t o  have app l i ed  t o  t h e  

t r u s t s  of  a  p l an ,  t r u s t  o r  fund e s t a b l i s h e d  f o r  t h e  

purpose o f  p rov id ing  pensions ,  r e t i r e m e n t  a l lowances ,  

a n n u i t i e s ,  o r  s i c k n e s s ,  dea th  o r  o t h e r  b e n e f i t s  t o  

employees o r  persons  n o t  being employees engaged i n  any 

lawful  c a l l i n g  o r  t o  t h e i r  widows, dependants o r  o t h e r  

b e n e f i c i a r i e s .  

Crown 21. This Act and t h e  r u l e  a g a i n s t  p e r p e t u i t i e s  

s h a l l  bind t h e  Crown except  i n  r e s p e c t  o f  d i s p o s i t i o n s  of 

p roper ty  made by t h e  Crown. 

(Rec. #25) 

Ac cumu- 
l a t i o n s  
0 f 
income 

Idem 

Idem 

22 . (1 )  The Act of  t h e  Par l iament  of  Great  B r i t a i n ,  

39 and 40 Geo. I11 (known a s  t h e  Accumulations 

Act, 1800) ,  ceases  t o  apply i n  t h e  province 

(2) Where proper ty  i s  s e t t l e d  o r  d isposed of i n  

such manner t h a t  t h e  income thereof  may o r  

s h a l l  be accumulated wholly o r  i n  p a r t ,  t h e  

power o r  d i r e c t i o n  t o  accumulate t h a t  income 

i s  v a l i d  i f  t h e  d i s p o s i t i o n  of t h e  accumulated 

income i s  o r  may be v a l i d  b u t  n o t  o therwise .  

(3 )  Nothing i n  t h i s  s e c t i o n  a f f e c t s  t h e  r i g h t  of  

any person o r  persons t o  t e rmina t e  an accumu- 

l a t i o n  t h a t  is f o r  h i s  o r  t h e i r  b e n e f i t  o r  

any j u r i s d i c t i o n  o r  power of t h e  Court  t o  



d i r e c t  payments from accumulations pursuant  

t o  any s t a t u t e .  

( 4 )  This  s e c t i o n  a p p l i e s  t o  ins t ruments  t a k i n g  A p p l i -  
c a t i o n  e f f e c t  be fo re  o r  a f t e r  t h i s  Act comes i n t o  o f  

f o r c e  except  where t h e  per iod  of accumu- s e c t i o n  

l a t i o n  permi t ted  by t h e  Accumulation Act,  

1 8 0 0  has expi red  be fo re  t h i s  Act comes 

i n t o  f o r c e .  

(Rec. #26) 

23. Except a s  provided i n  subsec t ion  ( 2 )  of A p p l i -  
c a t i o n  

s e c t i o n  13  and s e c t i o n  20 and subsec t ion  ( 4 )  of  
0 f  

s e c t i o n  22 t h i s  Act a p p l i e s  only  t o  ins t ruments  t ak ing  Ac t  

e f f e c t  a f t e r  t h i s  Act comes i n t o  f o r c e ,  and such i n s t r u -  

ments i nc lude  an ins t rument  made i n  t h e  e x e r c i s e  of a  

g e n e r a l  o r  s p e c i a l  power o f  appointment a f t e r  t h i s  Act 

comes i n t o  f o r c e  even though t h e  ins t rument  c r e a t i n g  t h e  

power took e f f e c t  be fo re  t h i s  Act comes i n t o  f o r c e .  
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