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GUARANTEES ACKNOWLEDGMENT ACT 

I. Introduction 

In March, 1970, the Board of Directors received a 

request from the Attorney General "to undertake a study 

of The Guarantees Acknowledgment Act, 1969, and to report 

thereon; and in particular to make recommendations with 

regard to the need for such a statute." In April, 1970, 

the Board resolved that the Institute should undertake 

the study and prepare a report. 

Research has involved an examination of the 

Guarantees Acknowledgment legislation in Alberta and of 

the litigation which has arisen from that legislation. 

The opinions of members of the legal profession having 

experience of the practical application of the legislation 

have been sought, and those opinions have been carefully 

considered in the preparation of this report. 

11. Histbry and Purpose of the Legislation 

The first Guarantees Acknowledgment Act was enacted 

in 1939. This Act, which was amended in 1940, appeared, 

subject to minor modifications of wording and the re- 

arrangement of sections, as Chapter 128 of the Revised 

Statutes of Alberta of 1942. Further amendments were 

made in 1947 and 1953, and, subject to certain changes in 

form, the Act re-appeared as Chapter 136 of the Revised 

Statutes of Alberta of 1955. Following the 1955 Revision 

the Act enjoyed a period of quiescence, until amendments 

were enacted in 1967 and 1968. Then, in 1969, the Act 

was restricted in its operation to certificates dated 

prior to September lst, 1969. Contemporaneously, a new 



Guarantees Acknowledgment Act, coming into effect on 

September lst, 1969, was enacted. The text of the 1969 

Act, as amended in 1970, is set out in Appendix A to 

this report. 

The legislation in effect constitutes an extension 

of section 4 of the Statute of Frauds 1677, which requires 

that a guarantee must be in writing, or be supported by a 

written note or memorandum, and be signed by the party to 

be charged under the guarantee or by his duly authorized 

agent . 

The common purpose of the Guarantees Acknowledgment 

Act and of the Statute of Frauds is the prevention of 

fraudulent practices. More particularly, the Guarantees 

Acknowledgment Act is designed to protect the ordinary 

individual who, through lack of experience or understanding, 

might otherwise find himself subject to onerous liabilities 

at law, the nature and extent of which he did not properly 

appreciate when he entered into the undertaking in question. 

The statute seeks to provide this protection by requiring 

that the person giving the guarantee must appear before a 

notary public and that the latter must satisfy himself 

by examination that the guarantor is aware of the contents 

of the guarantee and understands it. 

111. Reform or Repeal 

We consider at the outset the fundamental question 

of whether the Act, subject to any necessary amendments, 

should be retained in the law of Alberta or whether its 

repeal should be recommended. We have been unable to find 

any evidence of the circumstances that gave rise to the 



o r i g i n a l  Act i n  1939. I t  was passed nea r  t h e  end of t h e  

dep res s ion  i n  an e r a  when t h e  l e g i s l a t u r e  enacted a  g r e a t  

v a r i e t y  of s t a t u t e s  t o  p r o t e c t  deb to r s .  However w e  a r e  

unable t o  say  whether t h e  Act was r e l a t e d  t o  t h a t  p r o t e c t i v e  

programme. 

A lbe r t a  i s  t h e  on ly  j u r i s d i c t i o n  which, s o  f a r  a s  

w e  know, has  a  Guarantees Acknowledgment Act. This f a c t  

may on occas ion  c r e a t e  d i f f i c u l t y  f o r  persons  who a r e  n o t  

f a m i l i r  w i th  t h e  law of t h e  Province.  However w e  do n o t  

t h ink  t h e  Act should b e  repea led  s o l e l y  on t h e  ground t h a t  

no o t h e r  province has s i m i l a r  l e g i s l a t i o n .  

W e  have a t tempted t o  look a t  t h e  l e g i s l a t i o n  from a  

broad pe r spec t ive .  Does it i n  f a c t  f u l f i l  any r e a l l y  u s e f u l  

purpose i n  contemporary condi t ions?  Is any advantage which 

i s  secured by t h e  l e g i s l a t i o n  outweighed by t h e  inconve- 

n ience  of t h e  procedura l  f o r m a l i t i e s  which must be observed? 

Has t h e  l e g i s l a t i o n  been more produc t ive  than  p reven t ive  of 

f raud?  

We have i n  t h i s  connect ion r ece ived  comments, which 

defy r e c o n c i l i a t i o n ,  from a  number of l e g a l  p r a c t i t i o n e r s .  

The Act has been descr ibed  t o  us a s  "an overwhelming 

nuisance" ,  "a  s n a r e  o r  t r a p " ,  a s  "provid ing  an escape f o r  

people who have a  change of mind about t h e  o b l i g a t i o n s  

which they accep t ,  r a t h e r  than p r o t e c t i n g  t h e  foolhardy 

from t h e i r  own i n d i s c r e t i o n s " ,  a s  " c r e a t i n g  more problems 

than  i t  has so lved" ,  and a s  having "permi t ted  a  g r e a t  

number of i n j u s t i c e s  t o  be  p e r p e t r a t e d " .  One p r a c t i t i o n e r  

commented t h a t  he  could n o t  r e c a l l  any i n s t a n c e  where a  

guaran tor  upon r e c e i v i n g  an explana t ion  had r e fused  t o  

proceed wi th  t h e  guarantee .  Another s t a t e d  t h a t  he could 



n o t  r e c a l l  any case  i n  which t h e  guaran tor  was n o t  w e l l  

aware of t h e  s i g n i f i c a n c e  and l e g a l  imp l i ca t ions  involved 

i n  g i v i n g  a  guarantee .  

The con t r a ry  viewpoint  is represen ted  by those  

p r a c t i t i o n e r s ,  s l i g h t l y  fewer i n  number than t h e  c r i t i c s ,  

who descr ibed  t h e  Act a s  " b e n e f i c i a l " ,  " u s e f u l " ,  and " i n  

t h e  i n t e r e s t  of t h e  i n d i v i d u a l  c i t i z e n " .  We were reminded 

t h a t  each yea r  t h e r e  a r e  more and more demands f o r  l e g i s -  

l a t i o n  t o  p r o t e c t  persons  a g a i n s t  excess ive  p r e s s u r e s  from 

t h e  commercial world and t h a t  t h e  Guarantees Acknowledgment 

Act c o n s t i t u t e s  p a r t  of  t h e  c u r r e n t  s t a t u t o r y  p r o t e c t i o n .  

With r e f e r e n c e  t o  t h e  p r a c t i c a l  impact of  t h e  l e g i s l a t i o n ,  

we were advised by one correspondent  t h a t  "from my exper ience 

a s  a  lawyer f o r  twenty-five yea r s  i n  A lbe r t a ,  I found many 

cases  i n  which t h e  p r o t e c t i o n  was j u s t i f i e d . "  

I t  i s  ev iden t  t h a t  t h e  views which w e  have rece ived  

from p r a c t i t i o n e r s  cannot  be construed a s  d e c i s i v e  of 

t h e  ques t ion  whether t h e  Act should o r  should n o t  be 

repea led .  

W e  have, however, concluded t h a t  we should recommend 

t h a t  t h e  Guarantees Acknowledgment Act,  1969, should be 

r e t a i n e d .  We t a k e  t h i s  p o s i t i o n  because we b e l i e v e  t h a t ,  

were t h e  Act repea led ,  a  s i g n i f i c a n t  minor i ty  of persons  

would s i g n  guaran tees  wi thout  a p p r e c i a t i n g  t h e  n a t u r e  and 

e x t e n t  of t h e  l e g a l  o b l i g a t i o n  thereby undertaken.  I t  i s  

r e l e v a n t  t oo  t o  no te  t h a t  i n  many cases  t h e  guaran tor  

r e c e i v e s  no b e n e f i t  from t h e  t r a n s a c t i o n .  He e n t e r s  i n t o  

it a s  a  ma t t e r  of  accommodation t o  t h e  p r i n c i p a l  deb to r .  

Fu r the r ,  it is  our  op in ion  t h a t  proper  compliance wi th  t h e  

Act a s  p r e s e n t  c o n s t i t u t e d  a f f o r d s  some u s e f u l  assurance  



f o r  c r e d i t o r s  w i th  r e s p e c t  t o  t h e  e n f o r c e a b i l i t y  of  t h e i r  

r i g h t s  under guaran tees .  Although t h i s  l e g i s l a t i o n  i s  s o  

f a r  a s  we a r e  aware p e c u l i a r  t o  t h i s  Province,  we n o t e  

t h a t  i n  England t h e  Latey Committee's Report (Cmnd. 3 3 4 2 ,  

1967) s e r i o u s l y  considered a sugges t ion  t h a t  guaran tees  

should be en fo rceab le  on ly  i f  en t e red  i n t o  a f t e r  a 

s o l i c i t o r  has  expla ined  t h e  p o s i t i o n ,  a l b e i t  t h e  proposa l  

was u l t i m a t e l y  r e j e c t e d .  

RECOMMENDATION 

W E  RECOMMEND T H A T ,  S U B J E C T  TO T H E  S U G G E S T l O N S  
MADE BELOW, T H E  GUARANTEES ACKNOWLEDGMENT A C T ,  
1 9 6 9 ,  SHOULD B E  R E T A I N E D .  

I V .  Analysis  of  t h e  1969 Act 

1. Meaning of "Guarantee" 

( a )  General 

That t h e  term "guarantee"  has a broad range of meaning 

i n  popular  usage is demonstrated by t h e  d e f i n i t i o n  of t h e  

verb  i n  t h e  S h o r t e r  Oxford Engl ish  Dict ionary--viz . ,  - 

. . . t o  be  a guaran tee ,  war ran t  o r  s u r e t y  f o r ;  
t o  under take w i t h  r e s p e c t  t o  ( a  c o n t r a c t ,  t h e  
performance of a l e g a l  a c t ,  e t c . )  t h a t  it s h a l l  
be du ly  c a r r i e d  o u t ;  t o  make onese l f  r e spons ib l e  
f o r  t h e  genuineness of (an a r t i c l e ) ;  hence, t o  
a s s u r e  t h e  e x i s t e n c e  o r  p e r s i s t e n c e  o f ;  t o  
engage t o  do something; t o  war ran t  t h a t  some- 
t h i n g  w i l l  happen o r  has happened; t o  s ecu re  
t h e  possess ion  of (something) t o  a person;  t o  
s ecu re  ( a  person)  a g a i n s t  o r  from ( r i s k ,  e t c . ) ;  
t o  s ecu re  i n  ( t h e  possess ion of any th ing ) .  



I n  i t s  b roades t  s ense ,  t h e r e f o r e ,  t h e  noun may be construed 

a s  an under tak ing ,  whether o r a l  o r  i n  w r i t i n g ,  by v i r t u e  

of which a  person assumes any of t h e  above-mentioned o b l i -  

ga t ions .  

I n  l e g a l  pa r l ance ,  however, t h e  word has  a  more 

r e s t r i c t e d  connota t ion .  The range of meaning a s c r i b e d  t o  

it by lawyers s u f f i c i e n t l y  appears  from t h e  fo l lowing  

e x t r a c t  from a  judgment of  Brodeur J. i n  S c h e l l  v. McCallum 

& Vannat ter  (1918) ,  57 S.C.R. 15 ,  a t  p. 27: 

[The c o n t r a c t  of  guaran tee]  i s  an under taking 
t o  answer f o r  a n o t h e r ' s  l i a b i l i t y  and c o l l a t e r a l  
t h e r e t o .  I t  i s  a  c o l l a t e r a l  under taking t o  pay 
t h e  d e b t  of  ano ther  i n  c a s e  he does no t  pay it. 
It i s  a  p rov i s ion  t o  answer f o r  t h e  payment of  
some d e b t  o r  t h e  performance of some duty  i n  
t h e  c a s e  of t h e  f a i l u r e  of some person who i n  
t h e  f i r s t  i n s t a n c e  i s  l i a b l e  f o r  such payment 
o r  performance. . . . I t  i s  i n  t h e  n a t u r e  of 
t h a t  c o n t r a c t  of guaran tee  t h a t  t h e  primary 
deb to r  w i l l  perform h i s  c o n t r a c t  and t h a t  t h e  
guaran tor  has  t o  answer f o r  t h e  consequences o f  
t h e  primary debbor ' s  d e f a u l t .  

( b )  D e f i n i t i o n  i n  t h e  1969 Act 

The concept  of c o l l a t e r a l  o b l i g a t i o n  i s  t h e  essence  

of t h e  d e f i n i t i o n  of "guarantee"  i n  t h e  1969 Act. I n  o t h e r  

r e s p e c t s ,  however, t h e  s t a t u t o r y  d e f i n i t i o n  i s  more r e s t r i c -  

t i v e  and p r e c i s e  than  t h e  common law d e f i n i t i o n  c i t e d  above. 

Sec t ion  2 o f  t h e  Act provides:  

I n  t h i s  Act,  

( a )  ' gua ran tee '  means a  deed o r  w r i t t e n  
agreement whereby a  person,  n o t  being 
a  co rpo ra t ion ,  e n t e r s  i n t o  an o b l i -  
g a t i o n  t o  answer f o r  an a c t  o r  d e f a u l t  
o r  omission of ano ther .  . . . 



It w i l l  be no ted ,  f i r s t ,  t h a t  guaran tees  by co rpo ra t ions  

a r e  n o t  covered by t h e  1969 Act. Indeed,  they have never 

been wi th in  t h e  purview of t h e  Guarantees Acknowledgment Act. 

The i r  exc lus ion  i s  c o n s i s t e n t  wi th  t h e  view t h a t  t h e  l e g i s -  

l a t i o n  i s  designed t o  p r o t e c t  persons who lack  exper ience  

i n  commercial and l e g a l  t r a n s a c t i o n s .  I n s o f a r ,  t h e r e f o r e ,  

a s  t h e  co rpo ra t ion ,  n o t  i t s  members, i s  regarded a s  t h e  

guaran tor ,  t h e r e  i s  no need f o r  p r o t e c t i o n .  While it i s  

conceded t h a t  it i s  n o t  always r e a l i s t i c  t o  make a  s t r i c t  

dichotomy between a  co rpo ra t ion ,  on t h e  one hand, and i t s  

members and d i r e c t o r s ,  on t h e  o t h e r ,  it i s  probable  t h a t  

those  i n  charge of t h e  a f f a i r s  of  co rpo ra t ions  a r e  l i k e l y  

t o  be  reasonably f a m i l i a r  w i th  commercial and a s s o c i a t e d  

l e g a l  m a t t e r s  and, i n  any event ,  w i l l  o f t e n  t a k e  p r o f e s s i o n a l  

adv ice .  Extension of t h e  Act i n  o r d e r  t o  cover guaran tees  

by co rpo ra t ions  i s  n o t ,  t h e r e f o r e ,  recommended. 

I t  may be observed,  secondly,  t h a t  t h e  concept  of  

guaran tee  i n  t h e  S t a t u t e  of  Frauds 1677 and t h e  d e f i n i t i o n  

i n  t h e  Guarantees Acknowledgment Act,  1 9 6 9 ,  a r e  n o t  co- 

ex t ens ive .  Sec t ion  4 of  t h e  S t a t u t e  of Frauds,  s o  f a r  a s  

i s  m a t e r i a l ,  provides:  

No a c t i o n  s h a l l  be  brought  . . . whereby t o  
charge t h e  defendant  upon any s p e c i a l  promise 
t o  answer f o r  t h e  d e b t ,  d e f a u l t  o r  mi sca r r i age  
o f  ano ther  person . . . un le s s  t h e  agreement 
upon which such a c t i o n  s h a l l  be brought ,  o r  
some memorandum o r  n o t e  t h e r e o f ,  s h a l l  be i n  
w r i t i n g  and s igned by t h e  p a r t y  t o  be  charged 
the rewi th  o r  some o t h e r  person the reun to  by 
him l awfu l ly  au tho r i s ed .  

I t  w i l l  be noted t h a t  t h e  S t a t u t e  of  Frauds admits a s  v a l i d  

and enforceab le  n o t  only  w r i t t e n  guaran tees  b u t  a l s o  par01 

guaran tees  which a r e  evidenced by some n o t e  o r  memorandum 



i n  w r i t i n g .  I t  is a t  l e a s t  a rguable  t h a t  t h e  d e f i n i t i o n  of 

"guarantee"  i n  s e c t i o n  2 of t h e  1969 Act does n o t  i nc lude  

t h i s  l a t t e r  c l a s s ,  s i n c e  it r e f e r s  exp res s ly  t o  " a  deed o r  

w r i t t e n  agreement". Although t h e  d i f f e r e n c e  between t h e  

two s t a t u t e s  has  n o t  been r a i s e d  i n  any of t h e  r epo r t ed  

ca ses ,  and one may assume t h a t  modern bus iness  p r a c t i c e  

does n o t  normally permi t  of par01 guaran tees ,  it i s  

considered d e s i r a b l e  t h a t  t h e r e  should be  complete co r r e s -  

pondence between t h e  two s t a t u t e s  w i th  r e s p e c t  t o  t h e  

concept of guarantee .  I n  o t h e r  words t h e  d e f i n i t i o n  of 

guaran tee  would a s  a  ma t t e r  of  form be more comprehensive 

and app rop r i a t e  i f  it embraced a l l  guaran tees  under t h e  

S t a t u t e  of  Frands.  This  however i s  a  minor p o i n t .  

The t h i r d  p o i n t  which r e q u i r e s  comment is t h a t ,  

s i n c e  t h e  concept  of c o l l a t e r a l  o b l i g a t i o n  i s  t h e  essence  

of the d e f i n i t i o n  of "guarantee"  i n  t h e  1 9 6 9  Act ,  c o n t r a c t s  

of  indemnity a r e  n o t  covered (Crown Lumber Company Limited 

v .  Engel and Engel ( 1 9 6 1 ) ,  36 W . W . R .  1 2 8 ) .  The d i s t i n c t i o n  

between a  c o n t r a c t  of  indemnity and a  c o n t r a c t  of  guarantee  

i s  t h a t  i n  t h e  c a s e  of t h e  l a t t e r  t h e r e  must always be  

t h r e e  p a r t i e s  i n  contemplation--a p r i n c i p a l  deb to r  (whose 

l i a b i l i t y  may be a c t u a l  o r  p r o s p e c t i v e ) ,  a  c r e d i t o r ,  and 

a  t h i r d  p a r t y  who promises t o  d i scha rge  t h e  d e b t o r ' s  

l i a b i l i t y  i f  t h e  deb to r  should f a i l  t o  do s o .  I n  a  

c o n t r a c t  of  indemnity, however, t h e  promisor makes himself  

p r i m a r i l y  l i a b l e  and under takes  t o  d i scha rge  t h e  l i a b i l i t y  

i n  any even t  (Anson's Law of Cont rac t ,  23rd. e d . ,  a t  p. 69) 

While t h e  d i s t i n c t i o n  between guaran tee  and indemnity 

i s  w e l l  recognized,  d i f f i c u l t y  a r i s e s  from t h e  f a c t  t h a t  

t h e  ques t ion  whether t h e  under taking i s  primary o r  co l -  

l a t e r a l  must be determined by r e f e r e n c e  t o  t h e  subs tance  



of  t h e  t r a n s a c t i o n ,  t h e  terminology used by t h e  p a r t i e s  

n o t  being conc lus ive .  The d i f f i c u l t y  of p roper ly  charac- 

t e r i z i n g  t h e  l e g a l  na tu re  of t h e  o b l i g a t i o n  i s  demonstrated 

by Crown Lumber Company Limited v .  Engel and Engel ( 1 9 6 1 ) ,  

36 W.W.R. 128 where t h e  Appel la te  Div is ion  of t h e  Supreme 

Court  o f  A lbe r t a  had t o  cons ide r  a  document e n t i t l e d  "Guarantee 

of Accounts". which read:  

We, t h e  undersigned,  i n  cons ide ra t ion  of 
c r e d i t  extended by Crown Lumber Company 
Limited t o  Viking Cons t ruc t ion  Company 
Limited hereby indemnify and undertake t o  
save Crown Lumber Company Limited harmless 
from any l i a b i l i t y  o r  l o s s  which Crown 
Lumber Company Limited might s u f f e r  a r i s i n g  
o u t  of t h e  ex t ens ion  of c r e d i t  t o  Viking 
Cons t ruc t ion  Company Limited. 

The c o u r t  he ld  t h a t  t h i s  under taking c o n s t i t u t e d ,  n o t  an 

indemnity, b u t  a  guaran tee  w i th in  t h e  meaning of t h e  

Guarantees Acknowledgment Act,  and t h a t  f a i l u r e  t o  comply 

w i t h  t h e  p rov i s ions  of t h e  Act rendered t h e  under taking 

vo id .  

W e  have considered whether c o n t r a c t s  o f  indemnity 

should be  brought  w i th in  t h e  ambit of t h e  Act. There may 

be d i f f i c u l t y  i n  determining whether any p a r t i c u l a r  under- 

t a k i n g  amounts t o  a  guaran tee  o r  an indemnity,  and some 

danger t h a t  i f  t h e  d i s t i n c t i o n  between guaran tees  and 

indemni t ies  i s  preserved f o r  t h e  purposes of t h e  Guarantees 

Acknowledgment A c t  bo rde r - l i ne  c a s e s  may occur  which w i l l  

g i v e  rise t o  " h a i r - s p l i t t i n g  d i s t i n c t i o n s  of e x a c t l y  t h a t  

k ind which b r ings  t h e  law i n t o  h a t r e d ,  r i d i c u l e  and contempt 

by t h e  pub l i c "  (pe r  Harman, L.J. i n  Yeoman C r e d i t  Ltd. v. - 
L a t t e r  [I9611 2 A l l  E .R .  2 9 4  a t  299) .  W e  have,  however, 

concluded t h a t  indemnity c o n t r a c t s  should n o t  be  brought  



wi th in  t h e  Act,  s i n c e  t h e  e f f e c t  would be t o  i n t r u d e ,  wi th  

unpred ic t ab l e  r e s u l t ,  upon a  v a s t  number of commercial 

t r a n s a c t i o n s  which have never p rev ious ly  been a f f e c t e d  by 

t h i s  l e g i s l a t i o n .  

( c )  Exclusions 

Excluded from t h e  meaning of "guarantee"  f o r  t h e  

purposes of t h e  1969 Act a r e :  

(i) a  b i l l  of  exchange, cheque o r  promissory no te ;  

(ii) a  p a r t n e r s h i p  agreement; 

(iii) a  bond o r  recognizance given 

(A) t o  t h e  Crown, o r  

(B)  t o  a  c o u r t  o r  judge, o r  

(C)  pursuant  t o  a  s t a t u t e ;  

( i v )  a  guaran tee  given on t h e  s a l e  of  

( A )  any i n t e r e s t  i n  l and ,  o r  

(B)  any i n t e r e s t  i n  goods o r  c h a t t e l s .  

This  motley l i s t  of exc lus ions  d a t e s  back t o  t h e  

o r i g i n a l  enactment of  1939. The r a t i o n a l e  of  c e r t a i n  of 

t h e  exc lus ions  i s  c l e a r .  For i n s t ance ,  b i l l s  of exchange, 

cheques and promissory no te s  a r e  ma t t e r s  w i t h i n  f e d e r a l  

j u r i s d i c t i o n  and c o n s t i t u t i o n a l  d i f f i c u l t i e s  would a r i s e  

from any a t tempt  t o  b r i n g  them wi th in  t h e  purview of t h i s  

l e g i s l a t i o n .  I t  may be added t h a t  bus iness  t r a n s a c t i o n s  

would be  unnecessar i ly  and unpro f i t ab ly  impeded were t h e  



v a l i d i t y  of every endorsement of  a cheque dependent upon 

compliance w i t h  t h e  Guarantees Acknowledgment Act. 

Bonds o r  recognizances g iven  t o  t h e  Crown, a c o u r t  

o r  a judge a r e  obviously s o  d i f f e r e n t  i n  n a t u r e  and purpose 

from commercial guaran tees  t h a t  t h e r e  i s  no q u e s t i o n  of 

sugges t ing  t h a t  t h e  Act should apply.  S i m i l a r  cons i -  

d e r a t i o n s  a r i s e  i n  r e s p e c t  of  bonds o r  recognizances 

given pursuant  t o  s t a t u t e .  

More d i f f i c u l t y  i s  caused by t h e  exc lus ion  of ( a )  p a r t -  

ne r sh ip  agreements, and (b) guaran tees  given on t h e  s a l e  of  

any i n t e r e s t  i n  l and ,  goods o r  c h a t t e l s .  I t  i s  d i f f i c u l t  

t o  conceive o f  a p a r t n e r s h i p  agreement, a s  such,  a s  a 

guaran tee ,  except  i n  t h e  broad sense  t h a t  each p a r t n e r  

becomes l i a b l e  j o i n t l y  w i t h  t h e  o t h e r  p a r t n e r s  f o r  t h e  

f i r m ' s  d e b t s  and o b l i g a t i o n s .  Given t h a t  such agreements 

may f a l l  w i t h i n  t h e  meaning of "guaran tee" ,  however, we 

cannot  s ee  what u s e f u l  purpose would be  served by r e q u i r i n g  

t h e i r  acknowledgment be fo re  a no ta ry  pub l i c .  

The exc lus ion  o f  guaran tees  given on t h e  s a l e  of 

(i) any i n t e r e s t  i n  l and ,  o r  (ii) any i n t e r e s t  i n  goods 

o r  c h a t t e l s ,  appears  t o  be of cons ide rab le  p r a c t i c a l  

s i g n i f i c a n c e ,  f o r  it must be  a common occurrence f o r  a 

vendor of l and  o r  c h a t t e l s  t o  t ake  a guaran tee  i n  r e s p e c t  

of payment of  t h e  purchase p r i c e .  There i s  no d i s t i n c t i o n  

i n  p r i n c i p l e  between t h e  c a s e  where A borrows money from B 

and C guaran tees  i t s  repayment and t h e  ca se  where A buys 

goods from B on terms which permit  payment t o  be  d e f e r r e d  

and C guaran tees  t h a t  payment. Yet i n  t h e  former c a s e  

t h e  guaran tee  must be  acknowledged under t h e  Guarantees 



Acknowledgment Act,  whereas i n  t h e  l a t t e r  c a s e  t h e  Act does 

n o t  apply.  

The s t a t u t o r y  exc lus ion  was narrowly cons t rued  by 

t h e  Appel la te  Div is ion  i n  Goodyear T i r e  & Rubber Company of 

Canada Ltd.  v. Knight and Kunsli  and R u s s i l l  (1960) ,  

3 3  W.W.R.  2 8 7 ,  where a  cont inu ing  guarantee  was given i n  

r e s p e c t  of payment f o r  goods from time t o  t ime so ld  t o  a  

company. A s  t h e  guaran tee  had n o t  been acknowledged i n  

accordance wi th  t h e  Guarantees Acknowledgment Act,  t h e  

p l a i n t i f f  contended t h a t  it f e l l  w i t h i n  t h e  except ions  t o  

t h e  Act, being a  guaran tee  given on t h e  s a l e  of  any i n t e r e s t  

i n  goods o r  c h a t t e l s .  The c o u r t  he ld  t h a t  where some goods 

a r e  s o l d  p r i o r  t o  and o t h e r s  s o l d  a f t e r  t h e  guaran tee  i s  

executed,  b u t  no goods a r e  s o l d  a t  t h e  t i m e  o f  i t s  

execut ion ,  t h e  guaran tee  i s  n o t  one given on t h e  s a l e  

of  any i n t e r e s t  i n  goods o r  c h a t t e l s ,  and,  t h e r e f o r e ,  

does n o t  f a l l  w i t h i n  t h a t  except ion t o  t h e  Act. 

The i n t e r p r e t a t i o n  adopted by t h e  c o u r t  i s  l o g i c a l l y  

beyond c r i t i c i s m ,  b u t  t h e  o rd ina ry  man, f o r  whose p r o t e c t i o n  

i t  i s  surmised t h a t  t h e  Guarantees Acknowledgment Act was 

designed,  i s  u n l i k e l y  t o  a p p r e c i a t e  i t s  s u b t l e t y .  The 

e l imina t ion  of pure ly  t e c h n i c a l  d i s t i n c t i o n s  i s  d e s i r a b l e ,  

and a s  t h e r e  appears  t o  be  no good reason f o r  t h e s e  p a r t i c u l a r  

exc lus ions ,  it i s  our  view t h a t  they should n o t  be  r e t a i n e d .  

RECOMMENDATION 

W E  RECOMMEND THAT GUARANTEES GIVEN O N  THE S A L E  
O F  ANY INTEREST  IN LAND OR ANY INTEREST  IN 
GOODS OR CHATTELS SHOULD BE BROUGHT W I T H I N  
THE SCOPE OF THE ACT. IF T H I S  I S  DONE THEN 
THE QUESTION W I L L  A R I S E  AS TO WHETHER THE ACT 
SHOULD APPLY W H E N  A  S A L E  OF GOODS I S  IN A  
SMALL AMOUNT, E . G . ,  UNDER $ 1 0 0 .  THERE I S  



N O  M I N I M U M  I N  T H E  A C T  N O W  A N D  T H E R E  I S  N O  . ~.~ - . - ~~ .~ ~. - ~ ~ 

D I F F E R E N C E  I N  P R I N C I P L E  W H E T H E R  T H E  G U A R A N T E E  
I S  O F  T H E  P U R C H A S E  P R I C E  O F  G O O D S  O R  A  L O A N  
O R  O T H E R  D E B T .  H E N C E  W E  R E C O M M E N D  N O  M I N I M U M .  

I n  connect ion wi th  t h e  l a s t  recommendation we r e a l i z e  

t h e r e  may be r e l u c t a n c e  a t  p r e s e n t  t o  remove long-standing 

excep t ions ,  e s p e c i a l l y  i n  view of t h e  1969 re-enactment. 

2 .  Notary Pub l i c  

( a )  General  

The Act r e q u i r e s  t h a t  guaran tees  be  acknowledged 

be fo re  a  "no ta ry  p u b l i c " ,  def ined  a s  (i) wi th  r e f e rence  

t o  an acknowledgment made i n  A lbe r t a ,  a  no t a ry  p u b l i c  i n  

and f o r  A lbe r t a ,  and (ii) wi th  r e f e r e n c e  t o  an acknowledg- 

ment made i n  a  j u r i s d i c t i o n  o u t s i d e  A lbe r t a ,  a  no t a ry  

p u b l i c  i n  and f o r  t h a t  j u r i s d i c t i o n .  This d e f i n i t i o n  was 

f i r s t  enacted by S.A. 1968, c .  36, t o  avoid t h e  inconvenient  

i m p l i c a t i o n s  of Auto-Marine Acceptance Corp. Ltd.  v .  Brockie,  

Hogarth, and Hogarth (1967, un repor t ed ) ,  where it was h e l d  

t h a t  t h e  no ta ry  p u b l i c  who completed t h e  c e r t i f i c a t e  

r equ i r ed  by t h e  1955 Act must be a  no ta ry  p u b l i c  i n  and f o r  

t h e  Province of Alber ta .  The d e f i n i t i o n  s a t i s f a c t o r i l y  

remedies t h e  d i f f i c u l t i e s  caused by t h a t  d e c i s i o n ,  and no 

sugges t ion  f o r  amendment i n  t h i s  r e s p e c t  i s  made 

(b)  Q u a l i f i c a t i o n s  of Notar ies  

The Notar ies  Pub l i c  Act (R.S.A. 1955, c .  2 2 2 )  does 

n o t  l i m i t  t h e  i s s u e  of commissions t o  b a r r i s t e r s  and 

s o l i c i t o r s .  We do n o t  know t h e  number of n o t a r i e s  who 

a r e  n o t  b a r r i s t e r s  and s o l i c i t o r s .  I d e a l l y  we th ink  t h a t  



acknowledgments under t h i s  Act should be taken by l e g a l  

p r a c t i t i o n e r s .  However, t h i s  i s  n o t  p r a c t i c a b l e ,  a t  l e a s t  

f o r  t h e  p r e s e n t .  There a r e  r u r a l  a r e a s  wi thout  a  s o l i c i t o r  

Moreover it would be necessary t o  r e q u i r e  t h a t  n o t a r i e s  

t ak ing  an acknowledgment o u t s i d e  t h e  province must a l s o  

be  s o l i c i t o r s .  F i n a l l y  it would enable  a  guaran tor  t r y i n g  

t o  escape l i a b i l i t y  t o  a t tempt  t o  go behind t h e  c e r t i f i c a t e  

and t o  contend t h a t  t h e  no ta ry  was n o t  i n  f a c t  a  s o l i c i t o r .  

For t h e s e  reasons  w e  do n o t  recommend any change. 

(c )  Independence of Notar ies  

The Guarantees Acknowledgment Act, 1969, a s  o r i g i n a l l y  

enacted,  r equ i r ed  t h a t  a  no t a ry  p u b l i c  be fo re  whom a  guaran tee  

is acknowledged should n o t  be a c t i n g  f o r  t h e  person t o  whom 

t h e  o b l i g a t i o n  i s  incu r r ed .  This  requirement was repea led  

by S.A. 1970, c .  51. While i n  p r i n c i p l e  it i s  man i f e s t l y  

proper  t h a t  t h e  no ta ry  should be  independent of t h e  p a r t y  

i n  whose favour  t h e  guarantee  i s  made, it i s  app rec i a t ed  

t h a t  from a  p r a c t i c a l  s t andpo in t  t h e  requirement t o  t h i s  

e f f e c t  i n  t h e  1 9 6 9  Act gave rise t o  d i f f i c u l t y .  W e  do 

n o t ,  t h e r e f o r e ,  recommend any amendment i n  t h i s  r e s p e c t .  

( d )  L i a b i l i t y  of Notar ies  

One m a t t e r  of subs tance  which has  n o t  been j u d i c i a l l y  

examined, b u t  which i s  of r e a l  importance s i n c e  t h e  d e c i s i o n  

i n  Hedley Bryne & Co., Ltd. v. H e l l e r  & P a r t n e r s ,  Ltd. [I9641 

A.C.  465, i s  t h e  p o t e n t i a l  l i a b i l i t y  of  t h e  no ta ry  (1) t o  

t h e  guaran tor  o r  ( 2 )  t o  t h e  person i n  whose favour  t h e  

guaran tee  i s  made. 



A c la im by t h e  guaran tor  could only  a r i s e  where t h e  

guaran tee  i s  enforceab le  and t h e  guaran tor  a l l e g e s  t h a t  t h e  

no ta ry  mis led him a s  t o  t h e  n a t u r e  of t h e  guarantee .  Such 

an a l l e g a t i o n  is  presumably r a r e  and d i f f i c u l t  t o  prove. 

However i f  it were e s t a b l i s h e d  then w e  s e e  no reason t o  

r e l i e v e  t h e  no ta ry  from h i s  common law l i a b i l i t y .  

A c la im by t h e  person i n  whose favour  t h e  guarantee  

i s  made could on ly  a r i s e  where t h e  guaran tee  i s  unenfor- 

ceab le  because of non-compliance wi th  t h e  Act and because 

t h e  c u r a t i v e  p rov i s ion ,  s e c t i o n  5 ,  does n o t  apply.  Assuming 

t h e  no ta ry  owes t h e  c r e d i t o r  a  duty  of c a r e  under Hedley 

Bryne, t hen  t h e r e  i s  no more reason t o  r e l i e v e  him of 

l i a b i l i t y  than  i n  t h e  ca se  of a  c la im a g a i n s t  him by t h e  

guaran tor .  

Ar i s ing  d i r e c t l y  from t h e  d e c i s i o n  i n  Great  Western 

Garment Co. v .  Kovnats (1970, u n r e p o r t e d ) ,  a  more s p e c i f i c  

sugges t ion  has  been made t o  c l a r i f y  t h e  du ty  and respon- 

s i b i l i t y  of  t h e  no ta ry .  I n  t h a t  c a s e  t h e  defendant  

pe r sona l ly  guaranteed t o  t h e  p l a i n t i f f  t h e  payment of  money 

owing t o  t h e  p l a i n t i f f  by a company, Barrhead Mercant i l e  

L td . ,  of which t h e  defendant  and h i s  w i f e  were t h e  on ly  

shareholders .  The guaran tee  forms, which were supp l i ed  by 

t h e  p l a i n t i f f  and which were executed on J u l y  18,  1967, d i d  

n o t  comply wi th  amendments t o  t h e  Guarantees Acknowledgment 

Act which came i n t o  f o r c e  on J u l y  1, 1967. The Appel la te  

Div is ion ,  a f f i r m i n g  t h e  dec i s ion  of M r .  J u s t i c e  0' Byrne, 

r e l u c t a n t l y  he ld  t h a t  t h e  guarantee  was vo id .  The c o u r t  

d i d  n o t  cons ide r  t h e  duty  of t h e  no ta ry  i n  t h e s e  circum- 

s t a n c e s ,  b u t  it has been suggested t o  us t h a t  i f  t h e  Act 

i s  r e t a i n e d  it should be  amended t o  make it c l e a r  t h a t  



( a )  any no ta ry  p u b l i c  n o t a r i z i n g ,  a s  r equ i r ed  by s t a t u t e ,  

any guaran tee  form prepared by another  p a r t y  i s  under no 

du ty  t o  complete,  amend, a l t e r  o r  i n  any way guarantee  

t h e  v a l i d i t y  o f  such guaran tee  forms, and (b)  t h e  

r e s p o n s i b i l i t y  f o r  ensur ing  t h e  v a l i d i t y  of t h e  guaran tee  

form i t s e l f  r e s t s  s o l e l y  w i th  t h e  p a r t y  who has  asked f o r  

t h e  guaran tee  form t o  be  executed.  I t  appears  t o  us t h a t ,  

where t h e  guaran tee  form i s  supp l i ed  by o r  on behalf  of  

t h e  p a r t y  i n  whose favour  t h e  guarantee  is t o  be  executed,  

t h e r e  is  no l e g a l  (as opposed t o  e t h i c a l )  du ty  on t h e  

no ta ry  t o  c o r r e c t  o r  p o i n t  o u t  d e f e c t s  i n  t h e  form. However 

we t h i n k  it wise  t o  s p e l l  t h i s  o u t  i n  t h e  Act. 

RECOMMENDATION 

FOR THE S A K E  OF C L A R I T Y  A  S E C T I O N  SHOULD BE 
ADDED TO DECLARE THAT WHERE A  FORM OF GUARANTEE 
I S  PROVIDED BY ANY PERSON OTHER THAN THE NOTARY 
HE I S  UNDER NO DUTY TO P O I N T  OUT OR TO CORRECT 
ANY DEFECTS IN  T H E  FORM. 

3 .  S t a t u t o r y  Requirements 

The s t a t u t o r y  requirements f o r  acknowledgment of  

guaran tees  a r e  s e t  o u t  more c l e a r l y  i n  s e c t i o n s  3 and 4 

of  t h e  1969 Act than  i n  t h e  e a r l i e r  Acts ,  and l i t t l e  

d i f f i c u l t y  a r i s e s  i n  connect ion wi th  them. The cases  

e s t a b l i s h  t h a t  f a i l u r e  t o  comply wi th  t h e  requirements 

renders  any c l a im  on t h e  guaran tee  a b o r t i v e  (Amerongen 

(L iqu ida to r )  and Col inton & D i s t r i c t  Savings and C r e d i t  

Union Limited v .  Hamilton (1957) ,  2 2  W.W.R.  377 ) ,  b u t  

t h a t  t h e  n o t a r i a l  c e r t i f i c a t e  need n o t  be  executed 

contemporaneously w i th  t h e  guarantee  ( I n d u s t r i a l  Acceptance 

Corporat ion Limited v. Hepworth Motors Ltd.  and Hepworth 



(19651, 52 W.W.R.  555; General T i r e  & Rubber Company o f  

Canada Limited v. F i n k e l s t e i n  (1968) ,  6 2  W.W.R. 380) .  

The on ly  sugges t ion  we have i s  i n  connect ion wi th  

t h e  requirement i n  s e c t i o n  4(1), r e i t e r a t e d  i n  c l a u s e  2 

of t h e  C e r t i f i c a t e  of Notary Publ ic  i n  t h e  Schedule t o  

t h e  Act ,  t o  t h e  e f f e c t  t h a t  t h e  no ta ry  must s a t i s f y  himself  

by examination o f  t h e  guaran tor  t h a t  t h e  l a t t e r  is  aware 

of t h e  con ten t s  of t h e  guarantee  and unders tands  it. I t  

is our  opinion t h a t  t h e  emphasis on t h e  "con ten t s "  of 

t h e  guarantee  i s  misplaced,  and t h a t  a t t e n t i o n  should 

i n s t e a d  be d i r e c t e d  t o  t h e  l e g a l  s i g n i f i c a n c e  of t h e  o b l i -  

g a t i o n .  W e  have i n  mind t h e  f a c t  t h a t  t h e  ins t rument  

c r e a t i n g  t h e  o b l i g a t i o n  which t h e  proposed guaran tor  i s  

asked t o  guaran tee  i s  sometimes a  complicated document. 

Furthermore,  t h e r e  i s  genuine d i f f i c u l t y  i n  c e r t i f y i n g  a s  

t o  a n o t h e r ' s  degree  of comprehension. 

Our sugges t ion  i s  t h a t  s e c t i o n  4 ( 1 )  and c l a u s e  2  of 

t h e  C e r t i f i c a t e  of Notary Publ ic  i n  t h e  Schedule t o  t h e  Act 

be amended s o  a s  t o  r e q u i r e  simply t h a t  t h e  no ta ry  should 

s a t i s f y  himself  by examination of t h e  guaran tor  t h a t  t h e  

l a t t e r  is aware of t h e  n a t u r e  and e x t e n t  of h i s  o b l i g a t i o n  

a s  guarantor .  

RECOMMENDATION 

THAT THE ACT B E  AMENDED SO AS TO REQUIRE 
SIMPLY THAT THE NOTARY SHOULD S A T I S F Y  HIMSELF 
BY EXAMINATION O F  THE GUARANTOR THAT THE LATTER 
I S  AWARE O F  THE NATURE AND EXTENT O F  HIS  O B L I -  
GATION AS GUARANTOR BUT TO AVOID D I F F I C U L T Y ,  
THAT HAS ARISEN IN THE PAST BECAUSE O F  STATUTORY 
CHANGE IN THE C E R T I F I C A T E ,  THAT EITHER FORM B E  
V A L I D .  



4 .  Cura t ive  Provis ion  

I t  has  been suggested t o  us t h a t  t h e  language of 

s e c t i o n s  3 and 4 should be tempered t o  permi t  t h e  c o u r t  

t o  g r a n t  r e l i e f  i n  t hose  ca ses  where it i s  obvious t h a t  t h e  

s p i r i t  of t h e  a c t  has  been complied wi th  b u t  t h e  t e c h n i c a l  

d e t a i l s  a r e  d e f i c i e n t .  I t  is o u r  view t h a t  t h i s  end w i l l  

be i n  cons ide rab le  measure a t t a i n e d  i f  t h e  c o u r t s  a r e  

prepared t o  g i v e  a  l i b e r a l  i n t e r p r e t a t i o n  t o  s e c t i o n  5 ,  

which, i n  t h e  s p e c i f i e d  c o n d i t i o n s ,  provides  t h a t  a  

c e r t i f i c a t e  which i s  " s u b s t a n t i a l l y  complete and r e g u l a r  

on t h e  f a c e  of i t "  i s  conc lus ive  proof t h a t  t h e  Act has  

been complied wi th .  This  p rov i s ion  i s  aimed a t  p revent ing  

mere t e c h n i c a l i t i e s  being r a i s e d  a s  a  defence under t h e  

Act ,  a s  was unsuccess fu l ly  a t tempted i n  Edmonton A i r p o r t  

Hotel  Co. Ltd. and Supe r s t e in  v. C r e d i t  Foncier  Franco- 

Canadien [I9651 S.C.R. 4 4 1 .  There, indeed,  wi thout  t h e  

a i d  of s e c t i o n  5 ,  t h e  c o u r t s  manifes ted a  r ead ines s  t o  

hold  t h a t  i f  t h e  requirements of t h e  Acts were i n  substance 

f u l l y  complied wi th  t e c h n i c a l  d e f e c t s  and e r r o r s  would n o t  

i n v a l i d a t e  t h e  guarantee .  

There may, however, be  ca ses  where t h e  procedura l  

d e f e c t  i s  of such a  c h a r a c t e r  t h a t  n e i t h e r  s e c t i o n  5 nor  

t h e  d i c t a  i n  t h e  Supe r s t e in  ca se  can be s u c c e s s f u l l y  r e l i e d  

upon. One of t h e  c r i t i c i s m s  of t h e  Act i s  t h a t  it encourages 

gua ran to r s  t o  a t tempt  t o  evade on t e c h n i c a l  grounds t h e  

o b l i g a t i o n s  which they had i n c u r r e d  wi th  f u l l  knowledge. 

Our f i n a l  recommendations a r e  designed t o  s i l e n c e  t h a t  



R E C O M M E N D A T I O N S  

I l l  T H A T  T H E  WORDS "OR T O  T H E  L I K E  E F F E C T "  
W H I C H  IS A  P H R A S E  S O M E T I M E S  U S E D  WHEN A  
S T A T U T O R Y  FORM IS N O T  I N T E N D E D  T O  B E  R I G I D  
B E  A D D E D  T O  T H E  E N D  O F  S E C T I O N  4 ( 1 )  S O  I T  
W I L L  R E A D :  

4 (1) The no ta ry  p u b l i c ,  a f t e r  being 
s a t i s f i e d  by examination of t h e  person 
e n t e r i n g  t h e  o b l i g a t i o n  t h a t  he i s  aware 
of t h e  c o n t e n t  of  t h e  guaran tee  and 
unders tands  it, s h a l l  i s s u e  a  c e r t i f i c a t e  
under h i s  hand and s e a l  of o f f i c e  i n  t h e  
form set o u t  i n  t h e  schedule  o r  t o  t h e  l i k e  
e f f e c t .  

( 2 )  T H A T  T H E  C U R A T I V E  P R O V Z S I O N  B E  W I D E N E D  BY 
R E M O V I N G  ( a )  FROM S E C T I O N  5 ( " S U B S T A N T I A L L Y  
C O M P L E T E  AND R E G U L A R  ON T H E  F A C E  O F  I T " )  AND 
A D D I N G  T H E  WORDS U N D E R L I N E D  BELOW S O  T H A T  
T H E  S E C T I O N  W I L L  R E A D :  

5. A c e r t i f i c a t e  pu rpo r t i ng  t o  be  i s s u e d  
under t h i s  Act accepted i n  good f a i t h  by 
t h e  person t o  whom t h e  o b l i g a t i o n  was 
incu r r ed  wi thout  reason t o  b e l i e v e  t h a t  
t h e  requirements  of t h i s  Act have n o t  
been complied wi th ,  s h a l l  b e  admit ted 
i n  evidence and i s  conc lus ive  proof t h a t  
t h i s  Act has  been complied w i t h .  

V. Recap i tu l a t i on  of Recommendations 

RECOMMENDATION ( 1 ) 

W e  recommend t h a t ,  s u b j e c t  t o  t h e  sugges t ions  made 

below, t h e  Guarantees Acknowledgment Act,  1 9 6 9 ,  should be 

r e t a i n e d .  

RECOMMENDATION ( 2  

W e  recommend t h a t  guaran tees  g iven  on t h e  s a l e  of any 

i n t e r e s t  i n  land o r  any i n t e r e s t  i n  goods o r  c h a t t e l s  should 



be brought  w i t h i n  t h e  scope of t h e  Act. I f  t h i s  is done then 

t h e  ques t ion  w i l l  a r i s e  a s  t o  whether t h e  Act should apply 

when a  s a l e  of  goods is i n  a  smal l  amount, e . g . ,  under $100. 

There i s  no minimum i n  t h e  Act now and t h e r e  i s  no d i f f e r e n c e  

i n  p r i n c i p l e  whether t h e  guaran tee  is  of t h e  purchase p r i c e  

of goods o r  a  loan o r  o t h e r  deb t .  Hence we recommend no 

minimum. 

RECOMMENDATION ( 3 )  

For t h e  sake  of c l a r i t y  a  s e c t i o n  should be added t o  

d e c l a r e  t h a t  where a  form of guarantee  i s  provided by any 

person o t h e r  than  t h e  no ta ry  he  i s  under no du ty  t o  p o i n t  

o u t  o r  t o  c o r r e c t  any d e f e c t s  i n  t h e  form. 

RECOMMENDATION ( 4 ) 

That t h e  Act be  amended s o  a s  t o  r e q u i r e  simply t h a t  

t h e  no ta ry  should s a t i s f y  himself  by examination of t h e  

gua ran to r  t h a t  t h e  l a t t e r  i s  aware of t h e  n a t u r e  and e x t e n t  

of  h i s  o b l i g a t i o n  a s  guaran tor  b u t  t o  avoid d i f f i c u l t y  

t h a t  has  a r i s e n  i n  t h e  p a s t  because of s t a t u t o r y  change 

i n  t h e  c e r t i f i c a t e ,  t h a t  e i t h e r  form be v a l i d .  

(1) That t h e  words " o r  t o  t h e  l i k e  e f f e c t "  which 

i s  a  phrase  sometimes used when a  s t a t u t o r y  form is n o t  

in tended  t o  be  r i g i d  be added t o  t h e  end of s e c t i o n  4 ( 1 )  

s o  it w i l l  read:  

4 ( 1 )  The no ta ry  pub l i c ,  a f t e r  being s a t i s f i e d  
by examination of t h e  person e n t e r i n g  t h e  
o b l i g a t i o n  t h a t  he i s  aware of t h e  c o n t e n t  



of  t h e  guarantee  and unders tands  i t ,  s h a l l  
i s s u e  a  c e r t i f i c a t e  under h i s  hand and s e a l  
of o f f i c e  i n  t h e  form s e t  o u t  i n  t h e  schedule  
o r  t o  t h e  l i k e  e f f e c t .  

( 2 )  That t h e  c u r a t i v e  p rov i s ion  be widened by removing 

( a )  from s e c t i o n  5 ( " s u b s t a n t i a l l y  complete and r e g u l a r  on 

t h e  f ace  of i t " )  and adding t h e  words under l ined  below s o  

t h a t  t h e  s e c t i o n  w i l l  read:  

5. A c e r t i f i c a t e  pu rpo r t i ng  t o  be i s s u e d  under 
t h i s  Act accepted i n  good f a i t h  by t h e  person t o  
whom t h e  o b l i g a t i o n  was incu r r ed  wi thout  reason 
t o  b e l i e v e  t h a t  t h e  requirements  of t h i s  
Act have n o t  been complied wi th ,  s h a l l  be  
admit ted i n  evidence and i s  conc lus ive  proof 
t h a t  t h i s  Act has been complied wi th .  

D. T. Anderson 

W. F. Bowker 

H.  G. F i e l d  

S. A. Friedman 

W. H .  Hur lbur t  

R. F r a s e r  

W. A. Stevenson 

H.  Kreisel 

Chairman 

Di rec to r  

October 2 0 ,  1 9 7 0  



NOTE: - D r .  Kreisel a s  Vice-pres ident  (Academic) of t h e  

Un ive r s i t y  of A lbe r t a  i s  a  member of t h e  Board of 

t h e  I n s t i t u t e .  He has  no r e s p o n s i b i l i t y  f o r  nor  

d i d  he  p a r t i c i p a t e  i n  t h e  p repa ra t ion  of t h i s  

r e p o r t .  



Appendix A 

The Guarantees Acknowledgment Act, 1969 
[S.A. 1969, c. 41, as amended by S.A. 1970, c. 511 

1. This Act may be cited as The Guarantees Acknowledgment 

Act, 1969. 

2. In this Act, 

(a) "guarantee" means a deed or written agreement 
whereby a person, not being a corporation, 
enters into an obligation to answer for an 
act or default or omission of another but 
does not include 

(i) a bill of exchange, cheque or promissory 
note, or 

(ii) a partnership agreement, or 

(iii) a bond or recognizance given 

(A) to the Crown, or 
(B)  to a court or judge, or 
(C) pursuant to a statute, 

(iv) a guarantee given on the sale of 

(A) any interest in land, or 
(B) any interest in goods or chattels; 

(b) "notary public" means, 

(i) with reference to an acknowledgment made 
in Alberta, a notary public in and for 
Alberta, and 

(ii) with reference to an acknowledgment made 
in jurisdiction outside Alberta, a notary 
public in and for that jurisdiction. 



3 .  No guaran tee  has any e f f e c t  u n l e s s  t h e  person 

e n t e r i n g  i n t o  t h e  o b l i g a t i o n :  

( a )  appears  be fo re  a  no ta ry  pub l i c ,  

( b )  acknowledges before  t h e  no ta ry  p u b l i c  t h a t  
he executed t h e  guaran tee ,  and 

(c )  i n  t h e  presence of t h e  no ta ry  p u b l i c  s i g n s  
a  s ta tement ,  a t  t h e  f o o t  of t h e  c e r t i f i c a t e  
of  t h e  no ta ry  p u b l i c  i n  t h e  form s e t  o u t  i n  
t h e  Schedule. 

4 .  (1) The no ta ry  p u b l i c ,  a f t e r  being s a t i s f i e d  
by examination of t h e  person e n t e r i n g  t h e  
o b l i g a t i o n  t h a t  he is aware of t h e  c o n t e n t s  
of t h e  guaran tee  and understands it, s h a l l  
i s s u e  a  c e r t i f i c a t e  under h i s  hand and s e a l  
of  o f f i c e  i n  t h e  form s e t  o u t  i n  t h e  Schedule. 

(2 )  Every c e r t i f i c a t e  i s sued  under t h i s  Act 
s h a l l  be a t t ached  t o  o r  noted upon t h e  
ins t rument  con ta in ing  t h e  guaran tee  t o  
which t h e  c e r t i f i c a t e  r e l a t e s .  

5. A c e r t i f i c a t e  i s sued  under t h i s  Act 

( a )  s u b s t a n t i a l l y  complete and r e g u l a r  on t h e  f a c e  
of it, and 

( b )  accepted i n  good f a i t h  by t h e  person t o  whom 
t h e  o b l i g a t i o n  was incu r r ed  wi thou t  reason t o  
b e l i e v e  t h a t  t h e  requirements  of  t h i s  Act have 
n o t  been complied w i t h  

s h a l l  be admit ted i n  evidence and i s  conc lus ive  proof 

t h a t  t h i s  Act has been complied wi th .  

6 .  The f e e  payable t o  a  no ta ry  p u b l i c  f o r  t h e  i s s u e  of 

a  c e r t i f i c a t e  under t h i s  Act and a l l  i n c i d e n t a l  

s e r v i c e s  s h a l l  n o t  exceed $5. 



The Guarantees Acknowledgment Act, 1 9 6 9  

C e r t i f i c a t e  of  Notary Pub l i c  

I hereby c e r t i f y  t h a t :  

1. o f t h e  guaran tor  

i n  t h e  guaran tee  da t ed  made between 

and 

which t h i s  c e r t i f i c a t e  i s  a t t ached  t o  o r  noted upon, 

appeared i n  person be fo re  me and acknowledged t h a t  he 

had executed t h e  guaran tee ;  

2 .  I s a t i s f i e d  myself by examination of him t h a t  he i s  aware 

of t h e  c o n t e n t s  of  t h e  guaran tee  and understands it. 

Given a t  t h i s  day of 

19 under my hand and s e a l  of o f f i c e .  - 

Notary Publ ic  i n  and f o r  



Statement of Guarantor 

I am the person named in this certificate. 

Signature of Guarantor 
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