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OCCUPIERS' LIABILITY 

INTRODUCTION 

I n  g e n e r a l ,  t h e  law of negl igence has developed s o  

t h a t  i n s t e a d  of f i x e d  c a t e g o r i e s  of s i t u a t i o n s  i n  which a 

duty  of c a r e  e x i s t s ,  t h e r e  i s  a broad p r i n c i p l e  t h a t  goes 

back t o  t h e  dictum of t h e  Master o f  t h e  R o l l s ,  S i r  B a l i o l  

B r e t t  i n  Heaven v. Pender (1883) ,  11 Q . B . D .  503: 

Whenever one person i s  by c i rcumstances  i n  
such a p o s i t i o n  wi th  regard  t o  another  t h a t  
anyone of o rd ina ry  sense  who d i d  t h ink  would 
have a t  once recognized t h a t ,  i f  he d i d  n o t  use  
o rd ina ry  s k i l l  and c a r e  i n  h i s  own conduct w i th  
regard  t o  those  c i rcumstances ,  he would cause  
danger of  i n j u r y  t o  t h e  person o r  p rope r ty  of 
t h e  o t h e r ,  a  duty  a r i s e s  t o  use  o rd ina ry  c a r e  
and s k i l l  t o  avoid such danger.  

I n  Donoghue v. Stevenson,  [1932] A .C .  562, Lord Atkin 

s a i d  t h a t  one must t a k e  reasonable  c a r e  t o  avoid a c t s  o r  

omissions which one can reasonably f o r e s e e  would be l i k e l y  

t o  i n j u r e  o n e ' s  neighbour. A neighbour i s  a person s o  

c l o s e l y  and d i r e c t l y  a f f e c t e d  by one ' s  a c t  t h a t  one ought 

reasonably t o  have him i n  contemplat ion-  

However, t h e  law governing t h e  l i a b i l i t y  of an occupie r  

of l and  f o r  i n j u r i e s  t o  a person coming on t h e  land has 

remained i n  l a r g e  measure o u t s i d e  t h e  i n f luence  of Donoghue 

v. Stevenson. This i s  because a r i g i d  s e t  of  c a t e g o r i e s  

of e n t r a n t  w i th  a d i f f e r e n t  du ty  owing t o  each had become 

f i x e d  i n  t h e  n ine t een th  cen tury .  The main c l a s s e s  of 

e n t r a n t  wi th  t h e  r e s p e c t i v e  d u t i e s  a r e  a s  fol lows:  

I n v i t e e  - t h e  occupier  i s  l i a b l e  f o r  unusual  dangers 

of which he should have known. 



Licensee - t h e  occupie r  i s  l i a b l e  f o r  t r a p s  o f  which 

he knows. 

Trespasser  - t h e  occupie r  i s  l i a b l e  f o r  i n t e n t i o n a l  

o r  r e c k l e s s  harm. 

We s h a l l  see t h a t  t h e s e  c a t e g o r i e s  a r e  n o t  exhaust ive .  

There a r e  a l s o  p a r t i e s  e n t e r i n g  under c o n t r a c t  and t h o s e  

e n t e r i n g  a s  of r i g h t ;  and from time t o  time judgments speak 

of a  l i c e n s e e  wi th  an i n t e r e s t  (who i s  r e a l l y  an i n v i t e e )  

and even a  pe rmi t t ee  who i s  r e a l l y  a  l i c e n s e e .  

For reasons  t h a t  appear below, we th ink  t h e  law i s  

u n s a t i s f a c t o r y  and t h a t  l e g i s l a t i o n  i s  needed. This  r e p o r t  

con ta ins  our  recommendations. I n  formula t ing  them, we 

rece ived  g r e a t  h e l p  from t h e  1954 Report of  t h e  Engl i sh  

Law Reform Committee, t h e  Occupiers '  L i a b i l i t y  Act ,  1957, 

t h e  S c o t t i s h  Occupiers '  L i a b i l i t y  Act ,  1 9 6 0 ,  t h e  New Zealand 

Act of  1962 and t h e  1969 Working Paper of  t h e  Law Reform 

Commission of New South Wales. 

I n  examining t h i s  s u b j e c t ,  w e  have a l s o  considered t h e  

law r e l a t i n g  t o  t h e  l i a b i l i t y  of a  l e s s o r  i n  negl igence f o r  

i n j u r i e s  on demised premises and a l s o  t h a t  r e l a t i n g  t o  

l i a b i l i t y  i n  negl igence of t h e  vendor of a  house. Our work 

on t h e s e  t o p i c s  i s  w e l l  advanced b u t  no t  complete. This 

r e p o r t  w i l l  n o t  i nc lude  them. We r e a l i z e  t h a t  t h e  t h r e e  

above-mentioned Acts  d e a l ,  t o  some e x t e n t ,  w i th  t h e  l e s s o r ' s  

l i a b i l i t y .  We t h i n k ,  however, t h a t  it i s  p r e f e r a b l e  t o  

d e a l  s e p a r a t e l y  w i th  t h a t  s u b j e c t  and t o  conf ine  t h i s  Report 

t o  l i a b i l i t y  of occupie rs .  Thus t h e  only  r e f e r e n c e  t o  

l e a s e s  o r  t enanc ie s  has  t o  do wi th  t h e  l i a b i l i t y  of  a  land- 

l o r d  t o  v i s i t o r s  on those  p a r t s  of  t h e  land which t h e  



l and lo rd  has  n o t  demised and of which he remains occupant ,  

such a s  walks,  h a l l s ,  s t a i r s  and e l e v a t o r s .  

SUMMARY OF RECOMMENDATIONS 

The d e t a i l e d  recommendations appear a t  app rop r i a t e  

p l a c e s  i n  t h e  body of t h e  Report and a r e  c o l l e c t e d  t o g e t h e r  

aga in  a t  t h e  end. They provide 

(1) f o r  a  common duty  of c a r e  t o  a l l  e n t r a n t s  except  

t r e s p a s s e r s  ; 

( 2 )  f o r  p r e s e r v a t i o n  of t h e  e x i s t i n g  duty  t o  t r e s -  

p a s s e r s  excep t  t h a t  a  duty  of reasonable  c a r e  s h a l l  be 

owed t o  c h i l d  t r e s p a s s e r s  of whose presence t h e  occupie r  

knows o r  has reason t o  know where t h e r e  i s  a  h igh ly  

dangerous a c t i v i t y  o r  cond i t i on  on t h e  land;  

( 3 )  f o r  ( a )  l a i b i l i t y  f o r  negl igence of independent 

c o n t r a c t o r s  i n  s p e c i f i c  c i rcumstances ,  

( b )  r e s t r i c t i o n  of t h e  duty  of c a r e  by 

agreement o r  n o t i c e ,  such r e s t r i c t i o n s  

n o t  t o  be binding on t h i r d  p a r t i e s ,  

( c )  a p p l i c a t i o n  of t h e  common duty of c a r e  

t o  s t r u c t u r e s ,  

(d )  a p p l i c a t i o n  of t h e  common duty of c a r e  

t o  damage t o  pe r sona l  p roper ty .  



THE MEANING OF OCCUPIER 

An owner of land i n  possess ion  and a  l e s s e e  i n  

possess ion  c l e a r l y  a r e  occupie rs .  However, t h e  t e s t  of 

occupat ion f o r  purposes of r e a l  p roper ty  law and t a x a t i o n  

i s  n o t  n e c e s s a r i l y  a p p l i c a b l e  here .  The emphasis has been 

on c o n t r o l .  I t  i s  t r u e  t h a t  one ca se  speaks of "complete 

c o n t r o l "  (Webber v. Toronto,  [I9551 O.W.N.  181) b u t  modern 

c a s e s  show t h a t  c o n t r o l  need n o t  be exc lus ive  t o  r ende r  a  

person an occupier  f o r  t h e  purpose of t h e  law of occup ie r s '  

l i a b i l i t y .  

Thus, a  school  board and a  c o n t r a c t o r  engaged t o  

r e p a i r  t h e  school  were both  h e l d ,  o r  a t  l e a s t  assumed t o  be ,  

occup ie r s  (Boryszko v. Board of Education ( 1 9 6 2 ) ,  35 D.L.R.  

(2d) 529 (Ont. C . A . ) ) .  I n  another  c a s e ,  t h e  owners were 

p l a i n t i f f s  and t h e i r  c o n t r a c t o r  was defendant .  Had a  t h i r d  

p a r t y  been p l a i n t i f f  it i s  p o s s i b l e  t h a t  - qua him both owners 

and c o n t r a c t o r  would have been t r e a t e d  a s  occupie rs  (Fos t e r  

v. Johannsen, [I9631 S.C.R. 637) .  

Cases have a r i s e n  where a  mun ic ipa l i t y  has  arranged 

w i t h  another  person o r  body t o  ope ra t e  a  park o r  r e c r e a t i o n  

ground o r  t h e  l i k e ,  and t h e  ques t ion  a r i s e s  a s  t o  who i s  

occupie r .  I n  F in igan  v. Calgary (1968) ,  6 2  W.W.R.  115 each 

defendant  admit ted occupat ion;  i n  Mackinder v. London, 

[I9531 1 D.L.R. 452 (Ont. C . A . )  t h e  a c t u a l  o p e r a t o r  was 

he ld  t o  be t h e  agent  of  t h e  c i t y ;  i n  Marshal l  v. I n d u s t r i a l  

Exh ib i t i on  Assoc ia t ion  (1901) ,  2 O.L.R.  62, t h e  Assoc ia t ion  

was he ld  t o  be occupier  and t h e  c i t y  n o t  t o  be ,  notwiths tanding 

t h e  c i t y ' s  covenant t o  r e p a i r .  



Where an e x h i b i t i o n  a s s o c i a t i o n  g i v e s  a  concess ion 

t o  another  t o  o p e r a t e  r i d e s  on a  midway, t h e  same ques t ion  

a r i s e s .  The House of Lords he ld  i n  Humphreys v.  Dreamland 

(1930) ,  100 L.J.K.B. 137 t h a t  t h e  owner of t h e  merry-go- 

round i s  occupie r .  On t h e  o t h e r  hand, i n  Flynn v .  Toronto 

I n d u s t r i a l  Exh ib i t i on  Assoc. (1905) ,  9 O.L.R. 582 t h e  Court  

of  Appeal he ld  t h a t  t h e  agreement between t h e  Assoc ia t ion  

and t h e  conces s iona i r e  was a  l i c e n s e  r a t h e r  than a  l e a s e  and 

t h a t  t h e  Assoc ia t ion  was occupie r .  In  Napier v. - Ryan [19541 

N.Z.L.R. 1234, a  " s q u a t t e r "  arranged wi th  t h e  owner of t h e  

merry-go-round f o r  t h e  l a t t e r  t o  o p e r a t e  it a t  a  c a r n i v a l .  

Using t h e  t e s t  of possess ion  and c o n t r o l ,  t h e  Court  found 

on t h e  f a c t s  t h a t  t h e  jury  was j u s t i f i e d  i n  ho ld ing  both 

p a r t i e s  t o  be occupie rs .  

Where an owner l e t s  premises such a s  a  h a l l  o r  a  t h e a t r e  

f o r  s h o r t  p e r i o d s ,  t h e  agreement i s  u s u a l l y  a  l i c e n s e  r a t h e r  

than a  l e a s e  and t h e  owner remains occupie r .  The High Court 

of A u s t r a l i a  s o  he ld  i n  Vol i  - v. Inglewood (1963) ,  1 1 0  Comm. 

L . R .  7 4  where t h e  s h i r e  " r en t ed"  i t s  h a l l  t o  t h e  Tobacco 

Growers Assoc ia t ion  f o r  i t s  annual  meeting. However, i n  

Bentley v. Vancouver Exh ib i t i on  Assoc. ,  [1936] 1 W . W . R .  4 8 0 ,  

where t h e  defendant  allowed t h e  Boy Scouts  t o  have t h e  use  of 

a  b u i l d i n g  f o r  one day,  t h e  B r i t i s h  Columbia Court of Appeal 

he ld  t h a t  t h e  Scouts  "were i n  t h e  p o s i t i o n  of l e s s e e s  o r  

something i n  l e g a l  e f f e c t  equ iva l en t  t h e r e t o " :  and thus  were 

t h e  occupie rs .  

The Engl i sh  Act does n o t  d e f i n e  "occupier"  b u t  says  

t h a t  he i s  an occupie r  a t  common law. 

I t  i s  now q u i t e  c l e a r  t h a t  even a p a r t  from co-owners 

and co- tenants  t h e r e  can be more than one occupie r .  The 

judgment of  t h e  House of Lords i n  Wheat v .  Lacon, [1966] A.C .  552 



makes an impor tan t  ex t ens ion  t o  t h e  meaning of occupie r .  In  

t h a t  ca se  t h e  brewery which owned an inn  was he ld  t o  be 

occupie r  even though t h e  agreement wi th  i t s  manager seemed 

t o  make him t h e  occupie r .  Lord Denning s a i d :  

I n  o rde r  t o  be an occupier  it i s  n o t  
necessary f o r  a person t o  have e n t i r e  c o n t r o l  
over  t h e  premises.  He need no t  have exc lus ive  
occupat ion.  S u f f i c e  it t h a t  he has some degree  
of c o n t r o l .  He may s h a r e  t h e  c o n t r o l  w i th  o t h e r s .  
Two o r  more may be occupie rs .  And whenever t h i s  
happens, each i s  under a duty  t o  use c a r e  towards 
persons coming lawful ly  on to  t h e  premises ,  
dependent on h i s  degree  of c o n t r o l .  I f  each 
f a i l s  i n  h i s  du ty ,  each i s  l i a b l e  t o  a v i s i t o r  
who i s  i n j u r e d  i n  consequence of h i s  f a i l u r e ,  
b u t  each may have a c la im t o  c o n t r i b u t i o n  from 
t h e  o t h e r .  

Lord Denning adds t h a t  whi le  t h e  person who says  "come i n "  

i s  an occupie r ,  t h e r e  a r e  o t h e r s  who a r e  a s  we l l .  " I f  a  

person has any degree  of c o n t r o l  over t h e  s t a t e  of  t h e  

premises,  it i s  enough." And l a t e r  he says  " X  ask myself 

whether t h e  respondents  had a s u f f i c i e n t  degree  of c o n t r o l  

over  t h e  premises t o  p u t  them under a du ty  t o  a v i s i t o r . "  

I n  connect ion wi th  a c o n t r a c t o r  t h e r e  have been 

Canadian c a s e s  ho ld ing  him n o t  t o  be an occupie r  and o t h e r s  

ho ld ing  o r  a t  l e a s t  implying him t o  be occupie r .  The answer 

should depend on t h e  degree of c o n t r o l .  

There a r e  two r e c e n t  Engl i sh  cases  ho ld ing  a con t r ac to r  

t o  be occupie r  f o r  t h e  purposes of t h e  Occupiers '  L i a b i l i t y  

Act. I n  Kearney v .  Wal ler ,  [I9651 3 A l l  E . R .  352 a sub- 

c o n t r a c t o r  who p u t  up s c a f f o l d i n g  and s t a g i n g  was he ld  t o  be 

t h e  occupie r  t h e r e o f .  I n  F i she r  v. C . H . T . ,  [ I 9 6 6 1  1 A l l  

E . R .  8 8  t h e  owner of a p r i v a t e  c lub  and t h e  person who r an  

t h e  r e s t a u r a n t  i n  t h e  c l u b  both were he ld  t o  be occupie rs .  



We t h i n k  it d e s i r a b l e  t o  d e f i n e  t h e  term and t o  do 

s o  i n  a  way t h a t  w i l l  embrace t h e  d e c i s i o n  i n  Wheat v. Lacon 

and t h e  two d e c i s i o n s  on c o n t r a c t o r s .  

RECOMMENDATION 

T H A T  " O C C U P I E R "  B E  D E F I N E U  T O  I N C L U D E  N O T  
O N L Y  A  P E R S O N  W H O  I S  I N  P O S S E S S I O N  O F  P R E M I S E S  
B U T  A L S O  T O  I N C L U D E  A  P E R S O N  W H O  T H O U G H  N O T  I N  ~ ~ ~ 

P O S S E . ? S Z O N  I N  T H E  S T R I C T  S E N S E , H A S A - S U B S T A N T I A L  
D E G R E E  O F  C O N T R O L ;  A N D  T H A T  T H E  P R O P O S E D  A C T  
M A K E  C L E A R  T H A T  T H E R E  M A Y  B E  M O R E  T H A N  O N E  
O C C U P I E R .  

CLASSES O F  ENTRANT 

(1) Persons Ente r ing  Under Con t r ac t ;  

( 2 )  I n v i t e e s  ; 

( 3 )  Licensees;  

( 4 )  E n t r a n t s  A s  of Right ;  

( 5 )  Trespassers .  

(1) Persons En te r ing  Under Cont rac t  

Persons who pay t o  e n t e r  premises a r e  p u t  i n  t h e  

h i g h e s t  category.  The commonest examples are persons  who 

have t i c k e t s  t o  s p o r t i n g  even t s ,  t h e a t r e s ,  swimming pools  

and t h e  l i k e  and a l s o  gues t s  a t  a  h o t e l .  Thus t h e  Supreme 

Court  of Canada i n  Brown v.  B.F.Theatres,  119471  S.C.R. 486 he ld  

t h a t  a  person a t t e n d i n g  a  moving p i c t u r e  show i s  i n  t h i s  



ca tegory  and i n  A lbe r t a  t h e  Appel la te  Div is ion  has  he ld  

t h e  g u e s t  of a  h o t e l  (Habkirk v. McCreight, [ I 9 4 9 1  1 

W.W.R.  937) and a person who pa id  t o  go i n t o  a  park l i k e -  

wise  t o  be (Finigan v .  Calgary (1968) ,  6 2  W.W.R. 1 1 5 ) .  In  

Ontar io  a  woman whose husband pa id  h e r  admission t o  a  

dance was assumed t o  be (McPhail v. T and L Club ( 1 9 6 9 ) ,  

1 D . L . R .  (3d) 43) and i n  Nova S c o t i a  a  lodger  was he ld  t o  

be (Zervobeakos v. Zervobeakos ( 1 9 6 9 1 ,  4 D . L . R .  (3d) 603) .  

( 2 )  I n v i t e e s  

An i n v i t e e  i s  g e n e r a l l y  s t a t e d  t o  be  one who comes 

on t h e  premises pursuant  t o  a  bus iness  i n t e r e s t  which concerns 

t h e  occupie r .  Both t h e  Engl ish  Law Revision Committee 

which recommended t h e  1957 Act and P ros se r  on Tor t s  (3rd ed. 

( 1 9 6 4 ) ,  pp. 394-398) p o i n t  o u t  t h e  d i f f i c u l t y  i n  applying 

t h e  t e s t  and t h e  f a c t  t h a t  some who might be thought t o  be 

i n v i t e e s  a r e  i n  f a c t  no t .  P ros se r  says  t h a t  bus iness  i n t e r e s t  

o r  economic b e n e f i t  t o  t h e  occupie r  i s  no t  t h e  t r u e  t e s t .  

The b a s i s  of l i a b i l i t y  i s  n o t  any economic 
b e n e f i t  t o  t h e  occupie r ,  bu t  a  r e p r e s e n t a t i o n  
t o  be impl ied when he  encourages o t h e r s  t o  e n t e r  
t o  f u r t h e r  a  purpose of h i s  own, t h a t  reasonable  
c a r e  has been exerc i sed  t o  make t h e  p l a c e  s a f e  
f o r  t h o s e  who come f o r  t h a t  purpose (p .  398) .  

Had P r o s s e r ' s  t e s t  been app l i ed  i n  Hambourg v. Eaton,  

[I9351 S.C.R. 430 then t h e  musicians conducting a  r e h e a r s a l  

i n  E a t o n ' s  s t o r e  f o r  a  conce r t  t o  be he ld  t h e r e  l a t e r  s u r e l y  

would have been he ld  t o  be i n v i t e e s  r a t h e r  than l i c e n s e e s .  

One c l a s s  of  p l a i n t i f f  worthy of s p e c i a l  mention i s  

t h e  school  p u p i l .  Some c a s e s  have been decided wi thout  

r e f e r e n c e  t o  t h e  law of occup ie r s '  l i a b i l i t y  ( e . g . ,  Board 

of Education v. Higgs, [1960] S.C.R. 174) .  Others say 



t h a t  t h e  duty  i s  h igher  than t h a t  t o  an i n v i t e e  because t h e  

school  a u t h o r i t i e s  a r e  i n  l oco  p a r e n t i s  (Bros t  v. T i l l e y  -- 
(1955) ,  15 W . W . R .  2 4 1  (Al ta .  App. D i v . ) ) .  S t i l l  o t h e r s  say 

he i s  an i n v i t e e  (Po r t e l ance  v. Trus tees  ( 1 9 6 2 )  , 32 D.L.R.  

(2d) 337 (Ont. C . A . ) )  even when t h e  school  i s  a  boarding 

school  (Scrimgeour v .  Lutheran Church, [ 1 9 4 7 1  1 D . L . R .  677  

(Sask. C . A . )  ) . 

I n  England it has been he ld  t h a t  t h e  Occupiers '  

L i a b i l i t y  Act a p p l i e s  i n  an a c t i o n  by a  p u p i l  a g a i n s t  t h e  

school  and t h e  s t anda rd  of c a r e  i s  t h a t  of a  reasonably 

c a r e f u l  f a t h e r  (Ward - v.  H e r t f o r d s h i r e ,  [1969] 1 W.L.R.  7 9 0 )  

Of course  a  c h i l d  p lay ing  on t h e  school  grounds a f t e r  

hours o r  du r ing  vaca t ion  may be a  l i c e n s e e  (Boryszko v .  

Board of Education (1962) ,  35 D.L.R. (2d) 529 (Ont. C . A . ) )  

o r  even a  t r e s p a s s e r  (Storms v. Winnipeg ( 1 9 6 4 ) ,  4 1  D .L .R .  

(2d) 216 (Man.)) .  

( 3 )  Licensees  

A l i c e n s e e  i s  i n  a  lower category than an i n v i t e e ,  

though h i s  presence i s  lawful .  One of t h e  g r e a t  i s s u e s  has  

been whether a  person on h i s  way t o  v i s i t  a  t e n a n t  i s  an 

i n v i t e e  of t h e  l and lo rd  when he i s  on a r e a s  of access  such 

as walks,  passages ,  s t a i r s  and e l e v a t o r s  i n  t h e  l a n d l o r d ' s  

c o n t r o l .  I n  s p i t e  of Fairman v.  Pe rpe tua l  Insurance ,  [19231 

A.C.  7 4  ho ld ing  t h e  v i s i t o r  t o  a  r e s i d e n t i a l  s u i t e  t o  be a  

l i c e n s e e  of t h e  l and lo rd ,  M r .  J u s t i c e  Taylor ,  i n  Saskatchewan 

he ld  him t o  be an i n v i t e e  (Lewis v .  Toronto General  T r u s t s  

Cdrp.. [ 1 9 4 1 1  2 W . W . R .  6 5 ) .  A t  t h e  same t ime i n  Haseldine 

v. - Daw, [I9411 2 K.B.  343 Lord J u s t i c e  S c o t t  took a  l i k e  

view of a  v i s i t o r  t o  bus iness  premises.  I n  t h e  meantime, 

t h e  Supreme Court  of Canada i n  Greisman v.  Gil l ingham, [I9431 



S.C.R. 375 had he ld  a  worker engaged by a  bus iness  t e n a n t  

t o  remove rubbish which t h e  t e n a n t  was ob l iged  t o  remove 

t o  be t h e  i n v i t e e  of t h e  l and lo rd  when us ing  an e l e v a t o r  

i n  t h e  l a n d l o r d ' s  c o n t r o l .  The Supreme Court  termed t h e  

p l a i n t i f f  a  " l i c e n s e e  wi th  an i n t e r e s t "  a s  d i s t i n c t  from 

a  "ba re  l i c e n s e e "  bu t  t h e  former ca tegory  i s  t h e  same a s  

t h a t  of an i n v i t e e .  

Subsequently t h e  House of Lords i n  Jacobs v .  London 

County Council ,  [19501 A.C.  361 d e a l t  w i th  a  ca se  where t h e  

Council  r en t ed  o u t  shops and r e t a i n e d  possess ion  of t h e  

f o r e c o u r t .  The p l a i n t i f f  was he ld  t o  be merely a  l i c e n s e e  

of t h e  Council  while walking on t h e  f o r e c o u r t  on h e r  way 

t o  one of t h e  shops. 

I n  Hillman v. McIntosh, [1959] S.C.R. 384 t h e  p l a i n t i f f  

was a  messenger on h i s  way t o  p ick  up a  package f ror .  a  

bus ines s  t e n a n t  of t h e  defendant .  The l a t t e r  r e l i e d  on 

Fairman and Jacobs bu t  t h e  Supreme Court  found a  "common 

i n t e r e s t "  and he ld  t h e  p l a i n t i f f  t o  be an i n v i t e e .  Whether 

t h i s  ca se  o v e r r u l e s  Wilson v. I n s t i t u t e  of Applied A r t ,  [ I 9 4 1 1  

4 D.L.R. 788 (Al t a . )  i s  n o t  c e r t a i n .  There t h e  p l a i n t i f f  

f e l l  down un l igh ted  s t a i r s  a f t e r  l eav ing  a  beauty p a r l o r  

opera ted  by d e f e n d a n t ' s  t e n a n t .  

Canadian cases  i n  gene ra l  have followed Fairman s o  f a r  

a s  v i s i t o r s  t o  t e n a n t s  of houses and apar tments  and members 

of  t h e  t e n a n t ' s  family a r e  concerned,  i n  s p i t e  of t h e  p r o t e s t  

of  Taylor  J.  i n  t h e  c a s e  c i t e d  above and of O'Halloran J . A .  

i n  Power v .  Hughes, [I9381 2 W . W . R .  359 ( B . C . C . A . ) .  For 

example, Ottawa v. Munroe, [1954] S.C.R. 756 he ld  t h e  c h i l d  

of a  t e n a n t  who was p lay ing  i n  a  common washroom i n  t h e  

apartment block t o  be a  l i c e n s e e  of t h e  l and lo rd  and an 



Ontar io  ca se  has r e c e n t l y  app l i ed  Munroe t o  a  s o c i a l  v i s i t o r  

( F r a s e r  v .  Ronsten ( 1 9 6 9 ) ,  4 D.L.R. (3d) 475).  

W e  no t e  he re  another  r e c e n t  Ontar io  c a s e  i n  which a  

f o r e c o u r t  r an  i n  f r o n t  of  shops A ,  B and C ,  each being i n  

t h e  possess ion  of a  d i f f e r e n t  person.  The p l a i n t i f f  had 

made purchases  i n  shops A and B ,  s o  was an i n v i t e e  whi le  

on t h e  p o r t i o n s  of t h e  f o r e c o u r t  i n  c o n t r o l  of A and B.  

However, when she  passed a  few f e e t  f u r t h e r  on and was on 

t h e  f o r e c o u r t  i n  f r o n t  of shop C she  was a  mere l i c e n s e e  

(Diamond v. H a z l e t t  ( 1 9 6 9 ) ,  3  D.L.R. (3d) 484).  

Another type  of v i s i t o r  who i s  hard t o  c l a s s i f y  i s  

a  member of t h e  p u b l i c  who goes i n t o  a  f r e e  p u b l i c  l i b r a r y ,  

park,  c i v i c  c e n t r e  o r  l ava to ry .  I n  one c a s e  an e n t r a n t  t o  

a  park w a s  he ld  t o  e n t e r  a s  of r i g h t  (Richardson v. Toronto, 

[19381 O.W.N.  4 6 )  whi le  an e n t r a n t  t o  a c i v i c  r e c r e a t i o n a l  

c e n t r e  has been he ld  t o  be an i n v i t e e  (Warren v. Lethbr idge 

(1969) ,  68 W.W.R. 658) and i n  a  c a s e  involv ing  a  p u b l i c  

l ava to ry  it i s  hard t o  t e l l  t h e  category i n t o  which t h e  

Manitoba Court  of Appeal p u t  t h e  p l a i n t i f f  (Arder v. Winnipeg 

( 1 9 1 4 ) ,  7  W . W . R .  294) .  The p r e v a i l i n g  view i n  Canada, a s  

it was i n  England, i s  t h a t  t h e s e  persons a r e  l i c e n s e e s .  I n  

Booth v .  S t .  Ca the r ines ,  [I9481 S.C.R. 564 t h e  p l a i n t i f f  i n  

a t tendance  a t  a  p u b l i c  c e l e b r a t i o n  i n  a  c i t y  park was he ld  

a  l i c e n s e e ;  and a  person r i d i n g  on a  toboggan i n  a  p u b l i c  

park has been placed i n  t h e  same category (Palmer v. S t .  John 

( 1 9 6 9 ) ,  3  D.L.R. (3d) 6 4 9  ( N . B . C . A . ) ) .  

There have been s e v e r a l  cases  d e a l i n g  wi th  v i s i t o r s  

who go on bus iness  premises t o  v i s i t  someone t h e r e  on p r i v a t e  

ma t t e r s  t h a t  have no th ing  t o  do wi th  t h e  occupie r .  Generally 

they have been he ld  t o  be l i c e n s e e s  ( e . g . ,  Car lson v. C.P.R., 

[19211 2 W . W . R .  938 (Al ta .  App. D iv . ) )  . 



A s o c i a l  gues t  though t o  a  layman an i n v i t e e  i s  

t e c h n i c a l l y  a  l i c e n s e e .  There a r e  few a c t i o n s  a g a i n s t  t h e  

h o s t .  (Weremko v. Romak ( 1 9 6 9 ) ,  2 D.L.R.  (3d) 259 (Ont . )  

i s  a  r e c e n t  example.) I t  may be t h a t  t h e r e  a r e  few i n j u r i e s  

o r  t h a t  gues t s  p r e f e r  n o t  t o  b r i n g  a c t i o n  a g a i n s t  t h e i r  

h o s t s .  I f  householders t ake  o u t  p u b l i c  l i a b i l i t y  insurance  

more f r equen t ly  than i n  t h e  p a s t  it may be t h a t  t h e s e  a c t i o n s  

w i l l  i n c r e a s e .  

( 4 )  E n t r a n t s  As of Right  

A s  f a r  back a s  t h e  S i x  Carpenters  Case (1610) ,  77 E.R.  

695 it was recognized t h a t  c e r t a i n  persons  e n t e r  land "by 

l i c e n s e  of law". In  t h a t  c a s e ,  t h e  e n t r a n t s  were i n  a  

common i n n .  Another example is a  person execut ing  a  s ea rch  

war ran t .  Much has been w r i t t e n  a s  t o  who i s  wi th in  t h i s  

ca tegory  ( e . g . ,  Paton,  Respons ib i l i t y  of an Occupier t o  

Those who Enter  a s  of  Right  ( 1 9 4 1 ) ,  1 9  Can. Bar Rev. 1) .  

Fleming, Tor t s  (3 rd  ed.  (1965) )  d i v i d e s  e n t r a n t s  a s  

of r i g h t  i n t o  two c l a s s e s :  (1) u s e r s  of f a c i l i t i e s  open t o  

t h e  p u b l i c ,  and ( 2 )  e n t r a n t s  on p r i v a t e  premises f o r  a  

purpose au thor ized  by law (pp. 417-420). A s  f a r  a s  Canada 

i s  concerned, persons  i n  t h e  f i r s t  of  t h e s e  groups have 

g e n e r a l l y  been c a l l e d  l i c e n s e e s  a s  a l ready  descr ibed .  The 

second group inc ludes  policemen, f i remen,  var ious  i n s p e c t o r s ,  

meter r e a d e r s ,  census t a k e r s ,  t a x  c o l l e c t o r s ,  and i n  A l b e r t a ,  

a  surveyor  and i n  c e r t a i n  c i rcumstances ,  a  ho lder  of  minera l  

r i g h t s  a s  provided i n  t h e  Right  of Entry  A r b i t r a t i o n  A c t ,  

R.S.A. 1955, c .  290. 

The only Canadian case  we have found i s  - Shaw v. S t .  - 
Thomas ( 1 9 1 0 - l l ) ,  2 O.W.N. 1467, where a  s a n i t a r y  i n s p e c t o r  

e n t e r i n g  a s  of r i g h t  was he ld  t o  be i n  t h e  same p o s i t i o n  a s  

any o t h e r  person having lawful  bus iness  w i th  t h e  occupie r .  



I n  England, Great  Cen t r a l  Railway v. Ba tes ,  [1921] 

3  K.B. 578 he ld  a  policeman i n v e s t i g a t i n g  an open door a t  

n i g h t  t o  be a  t r e s p a s s e r .  

I n  two o t h e r  c a s e s ,  Davis v. L i s l e ,  [19361 2 K.B.  

434 and Robson v. H a l l e t t ,  119671 2 Q.B.  939, p o l i c e  coming 

t o  t h e  door pursuing i n v e s t i g a t i o n s  were he ld  t o  be l i c e n s e e s  

thought it i s  c l e a r  t h a t  t h e  occupie r  could t e rmina t e  t h e  

l i c e n s e .  These were cases  of a s s a u l t  on p o l i c e  o f f i c e r s .  

P ros se r  p o i n t s  o u t  (pp. 405-408) t h a t  t h e  American Courts  

o f t e n  t r y  t o  apply t h e  "bus iness  b e n e f i t "  t e s t  which, i f  

met, would make t h e  e n t r a n t  an i n v i t e e .  He p o i n t s  o u t  t h e  

d i f f i c u l t y  of determining whether t h e r e  i s  a  bus iness  

b e n e f i t .  P ros se r  t h i n k s  t h a t  policemen and firemen should 

be t r e a t e d  a s  i n v i t e e s  even though they o f t e n  e n t e r  a t  unfore- 

s e e a b l e  t imes.  "A man who climbs i n  through a  basement 

window i n  search  of a  f i r e  o r  a  t h i e f  cannot expec t  any 

assurance  t h a t  he w i l l  n o t  f i n d  a  b u l l  dog i n  t h e  c e l l a r "  

(p. 407).  

( 5 )  Trespassers  

A s  t o  t h e  t r e s p a s s e r ,  he has no permission t o  e n t e r .  

I n  b o r d e r l i n e  ca ses  i t  i s  o f t e n  d i f f i c u l t  t o  know whether 

t h e r e  i s  permiss ion.  This  a p p l i e s  t o  open f i e l d s ,  t o  walks 

l ead ing  t o  t h e  door of a  house and even t o  fenced f i e l d s .  

Sometimes c o u r t s  have found t h e  e n t r a n t  t o  be p r e s e n t  w i th  

t h e  l eave  and l i c e n s e  of t h e  occupie r  i n  c i rcumstances  

which make t h e  " l i c e n s e "  a  simple f i c t i o n .  The well-known 

c a s e  of Cooke v. Midland Railway, [1909] A.C. 2 2 9  ( c h i l d r e n  

on a  t u r n t a b l e )  i s  a  good example; l i kewise  Lowery v. Walker, 

[1911] A.C. 1 0 .  



The tendency t o  r a i s e  t h e  category of a  t r e s p a s s e r  

i s  p a r t i c u l a r l y  s t r o n g  i n  t h e  case  of c h i l d r e n ,  a s  i l l u s t r a t e d  

by Acadia Coal Co. v. McNeil, [ I 9 2 7 1  S.C.R. 497. This was 

a  ca se  of c h i l d r e n  on a  ra i lway i n  s p i t e  of a  p r o h i b i t i o n  

a g a i n s t  t r e s p a s s i n g ,  supported by a  pena l ty .  I n  C.P.R. v. 

Kizlyk,  [1944] S.C.R. 9 8 ,  Davis J. thought t h a t  t h e  ques t ion  

of l i c e n s e  t o  c h i l d r e n  c r o s s i n g  ra i lway t r a c k s  should have 

been p u t  t o  t h e  ju ry .  There a r e ,  of course ,  ca se s  i n  which 
, 

t h e  c o u r t  has r e fused  t o  r a i s e  t h e  category of a  c h i l d  on 

ra i lway t r a c k s ,  such a s  Edwards v. Railway Execut ive ,  [1952] 

A.C.  737 and P ianos i  v. C . N . R . ,  [I9441 1 D.L.R.  1 6 1  (Ont. 

C . A . ) .  

I t  should be noted t h a t  t h e  p l a i n t i f f ' s  ca tegory may 

change whi le  he  i s  on t h e  land.  Poss ib ly  it might r i s e  from 

t r e s p a s s e r  t o  l i c e n s e e  o r  from l i c e n s e e  t o  i n v i t e e .  I n  most 

ca ses  however it i s  lowered. The p l a i n t i f f  may use  t h e  

premises f o r  a  d i f f e r e n t  purpose than t h a t  f o r  which he was 

i n v i t e d  t o  e n t e r  o r  he may exceed t h e  i n v i t a t i o n  i n  space o r  

t ime and s o  change from i n v i t e e  t o  l i c e n s e e  o r  t r e s p a s s e r .  

A good example of t h i s  is Knight v. G.T.P., [1926] S.C.R. 

674. A person a t t e n d i n g  a  banquet  i n  a  h o t e l  opened t h e  

door of a  s e r v i c e  e l e v a t o r  whi le  looking f o r  a  l ava to ry  

some t ime a f t e r  t h e  banquet was over and f e l l  down t h e  

e l e v a t o r  we l l .  Held, he was no longer  an i n v i t e e .  

ENTRANTS OUTSIDE THE CATEGORIES 

(1) Servants  on Mas te r ' s  Premises 

Today a  master  owes a  h igher  duty  t o  h i s  s e r v a n t  than 

an occupie r  owes t o  h i s  v i s i t o r  under t h e  Engl i sh  Occupiers '  



L i a b i l i t y  Act,  a s  appears  from Savory v. Holland, [1964] 

3  A l l  E .R .  18. The Court of  Appeal held  t h e  p l a i n t i f f  t o  

be a  "mere" v i s i t o r  and no t  a  s e r v a n t  s o  t h e  only  du ty  was 

one of reasonable  c a r e .  

A t  one t ime however t h e  duty  of c a r e  of a  master  t o  

h i s  s e r v a n t  was a t  l e a s t  a s  low as  t h a t  t o  a  l i c e n s e e ;  and 

t h e  defence of assumption of r i s k  and t h e  d o c t r i n e  of common 

employment (which never d i d  apply i n  A lbe r t a  because it was 

abol i shed  i n  1 9 0 0  by t h e  T e r r i t o r i a l  L e g i s l a t u r e )  opera ted  

t o  d e f e a t  many a c t i o n s .  However by t h e  t ime t h e  Supreme 

Court  decided Regal O i l  Co., v. Campbell, [1936] S.C.R. 309, 

a  c a s e  from A l b e r t a ,  it was t h e  view of Duff C . J .  t h a t  t h e  

employer 's  o b l i g a t i o n  i s  t o  t a k e  reasonable  c a r e  t o  s e e  t h a t  

t h e  p l a n t  and proper ty  a r e  s a f e ;  and t h a t  t h e  employer cannot 

d i v e s t  himself  of t h i s  o b l i g a t i o n  by employing competent 

d e l e g a t e s  s o  f a r  a s  t h e  o r i g i n a l  i n s t a l l a t i o n  i s  concerned 

though t h e r e  i s  a  d i f f e r e n c e  of opinion on t h i s  p o i n t  s o  f a r  

a s  maintenance is  concerned. 

Soon a f t e r  t h i s  d e c i s i o n ,  t h e  House of Lords decided 

i n  Wilsons and Clyde Coal Co. v. Engl i sh ,  [19381 A.C.  57 t h a t  

t h e  employer ' s  o b l i g a t i o n  t o  provide a  proper  system of 

working i s  pe r sona l  t o  him and i s  n o t  d ischarged by d e l e g a t i n g  

t h e  t a s k  t o  o t h e r s .  Then i n  Marshmont v. Bergstrom, [1942] 

S.C.R. 374, where t h e  employer had engaged an independent 

c o n t r a c t o r  t o  provide a  power saw, t h e  Supreme Court app l i ed  

Wilsons, ho ld ing  t h e  employer l i a b l e .  La t e r  i n  Davie v. 

New Merton M i l l s ,  [I9591 A.C.  6 0 4 ,  it was he ld  t h a t  t h e  

employer i s  n o t  l i a b l e  f o r  i n j u r y  from a  t o o l  made n e g l i g e n t l y  

by a  f i rm  of t o o l  makers and supp l i ed  by an independent 

c o n t r a c t o r .  The s i g n i f i c a n c e  of Davie f o r  p r e s e n t  purposes 

i s  a  gene ra l  observa t ion  of Viscount Simonds. 



J u s t  a s  t h e  law imposes a c e r t a i n  s tandard  
of c a r e  on an employer i n  r e l a t i o n  t o  h i s  workman, 
s o  it imposes on t h e  occupier  of  land a c e r t a i n  
s t anda rd  of c a r e  i n  r e l a t i o n  t o  those  who e n t e r  
on i t ,  and i n  t h i s  regard  t h e r e  were ref inements  
which may now be f o r g o t t e n .  I t  may w e l l  be t h a t  
t h e  s t anda rd  of reasonable  c a r e  i n  both  r e l a t i o n s  
i s ,  i n  c e r t a i n  c i rcumstances ,  t h e  same. I t  may, 
t oo ,  be u s e f u l  t o  argue by way of analogy from 
one t o  another .  But I would depreca te  any d i r e c t  
appeal  t o  cases  between i n v i t o r  and i n v i t e e  f o r  
t h e  purpose of determining t h e  measure of 
r e s p o n s i b i l i t y  of an employer t o  h i s  workman. 

We do n o t  t h i n k  t h a t  any recommendations i n  t h i s  

r e p o r t  should o p e r a t e  t o  a f f e c t  t h e  d u t i e s  of a master  t o  h i s  

s e r v a n t  which have developed o u t s i d e  t h e  r u l e s  of  occup ie r s '  

l i a b i l i t y .  I t  may be t h a t  t h e  p o i n t  i s  no t  of g r e a t  

p r a c t i c a l  importance i n  A lbe r t a  where most s e r v a n t s  a r e  

under Workmen's Compensation. However, no doubt should be 

c r e a t e d  a s  t o  t h e  scope of our  recommendations on occup ie r s '  

l i a b i l i t y .  

NOTHING IN  THE PROPOSED S T A T U T E  DEROGATES 
FROM T H E  S P E C I A L  R I G H T S  AND L I A R I L I T I E S  I N C I D E N T  
TO THE M A S T E R - S E R V A N T  R E L A T I O N S H I P .  

( 2 )  Highways, P r i v a t e  Roads and Rights  of Way 

I n  A lbe r t a ,  highways a r e  c r e a t e d  under s t a t u t o r y  

a u t h o r i t y .  There may even be a ques t ion  a s  t o  whether t h e  

common law of d e d i c a t i o n  i s  a p p l i c a b l e  i n  A lbe r t a  though 

Heiminck v. Edmonton (1897) ,  2 8  S.C.R. 501 assumed t h a t  it 

was. I n  any c a s e ,  we know of no highway s o  c r e a t e d  s o  

need n o t  concern ou r se lves  wi th  any ques t ion  of l i a b i l i t y  

of t h e  owner of t h e  f e e  s imple  a s  an occupie r .  



Highways a r e  ves ted  e i t h e r  i n  t h e  Crown o r  a  munici- 

p a l i t y .  A s  t o  t h e  former, t h e  Pub l i c  Highways Development 

Act,  1 9 6 6 ,  c .  79, says :  

Highways s u b j e c t  t o  t h e  d i r e c t i o n ,  c o n t r o l  
and management of t h e  Min i s t e r  s h a l l  be kep t  i n  a  
reasonable  s t a t e  o f  r e p a i r  having regard  t o  t h e  
c h a r a c t e r  of t h e  highway and t h e  l o c a l i t y  i n  which 
it i s  s i t u a t e d  o r  through which i t  passes  (s .  3 9 ( 1 ) )  

A s  t o  municipal  roads ,  s .  1 7 6 ( 1 )  of t h e  Municipal 

Government A c t  1968, c. 68, i s  t o  t h e  same e f f e c t .  

I t  was he ld  long ago t h a t  t h i s  type  of enactment c r e a t e s  

l i a b i l i t y  f o r  negl igence (Jamieson v. Edmonton (1917) ,  54 

S.C.R. 443) (wi th  s p e c i a l  p rov i s ion  f o r  l i a b i l i t y  only  f o r  

g ross  neg l igence  i n  connect ion wi th  i n j u r y  from snow o r  i c e ) ;  

and r u l e s  of occup ie r s '  l i a b i l i t y  have never w i t h  b u t  one 

except ion  s o  f a r  a s  we know, been app l i ed  under l e g i s l a t i o n  

such a s  A l b e r t a ' s .  Sometimes a  person o p e r a t i n g  a  v e h i c l e  

w i thou t  a  v e h i c l e  l i c e n s e  o r  d r i v e r ' s  l i c e n s e  i s  c a l l e d  a  

t e c h n i c a l  t r e s p a s s e r .  However, t h i s  does n o t  a f f e c t  h i s  

r i g h t  of  a c t i o n  where he c la ims damages, e . g . ,  f o r  a  d e f e c t  

i n  t h e  highway (Halpin v. Smith (19201, 53 D.L.R.  381 ( A l t a . ) )  

even where t h e  defendant  i s  t h e  munic ipa l i ty  which r e q u i r e s  

t h e  l i c e n s e  ( B u r c h i l l  v. Vancouver, [1932] S.C.R. 6 2 0 ) .  

There i s ,  however, a  cur ious  A lbe r t a  ca se  i n  which t h e  

p l a i n t i f f  w i th  a  load heav ie r  than permi t ted  by law drove 

over  a  d e f e c t i v e  b r idge  which co l l apsed ,  damaging t h e  t ruck .  

S i ssons  D . C . J .  h e ld  t h e  p l a i n t i f f  t o  be a  t r e s p a s s e r ,  bu t  

t h e  defendant  t o  have i n a d v e r t e n t l y  s e t  a  t r a p .  He found 

t h e  p a r t i e s  equa l ly  a t  f a u l t  s o  t h e  p l a i n t i f f  recovered one- 

h a l f  of h i s  damages (Atwood v. Cochrane, 119491  1 W.W.R. 858) .  



The New South Wales r e p o r t  recommends a  s p e c i f i c  

p rov i s ion  t h a t  i t s  Act s h a l l  n o t  a f f e c t  l i a b i l i t y  r e l a t i n g  

t o  highways. We th ink  such a  p rov i s ion  d e s i r a b l e .  However, 

t h e  d e f i n i t i o n  of highway i n  t h e  Highway T r a f f i c  Act ( a s  

amended 1 9 6 9 ,  c .  4 6 ,  s .  2 )  i nc ludes  p r i v a t e  land "which t h e  

p u b l i c  i s  o r d i n a r i l y  e n t i t l e d  o r  permi t ted  t o  use  f o r  t h e  

passage o r  park ing  of veh ic l e s "  and thus  c l e a r l y  i nc ludes  

parking l o t s  provided by supermarkets and probably parking 

garages .  These should remain wi th  t h e  law of occup ie r s '  

l i a b i l i t y ,  a s  was t h e  parking a r e a  i n  a  shopping c e n t r e  i n  

J anes  v. T r i t o n  Centres  ( 1 9 6 9 ) ,  4 D.L.R. (3d) 327 (N.S.) .  

RECOMMENDATION 

THE PROPOSED S T A T U T E  SHOULD BE E X P R E S S E D  NOT 
TO APPLY TO HIGHWAYS;  AND HIGHWAYS FOR T H I S  PURPOSE 
MEANS ROADS UNDER THE MANAGEMENT D I R E C T I O N  AND 
CONTROL OF THE CROWN IN R I G H T  OF A L B E R T A  AND 
CANADA AND OF A  M U N I C I P A L  A U T H O R I T Y  AND DOES NOT 
INCLUDE ROADWAYS AND P A R K I N G  AREAS ON P R I V A T E  
PROPERTY SUCH AS S H O P P I N G  C E N T R E S  OR P A R K I N G  
G A R A G E S .  

We now make no te  of var ious  s t a t u t e s  which d e a l  wi th  

p r i v a t e  o r  s p e c i a l  roads .  The P r i v a t e  S t r e e t s  Act,  R.S.A. 

1955, c .  243, d e a l s  w i th  p r i v a t e  s t r e e t s  t h a t  s e r v e  t e n  o r  

more s e p a r a t e  dwe l l i ngs ,  and provides  t h a t ,  f o r  t h e  purpose 

of v i s i t i n g  o r  t r a n s a c t i n g  bus iness  w i th  a  person r e s i d e n t  

i n  one of t hose  dwe l l i ngs ,  a  member of t h e  p u b l i c  has  f u l l  

and f r e e  r i g h t  t o  t r a v e l  on f o o t  and " f o r  lawful  purposes 

and upon a  l awfu l  occasion t h e  same r i g h t  extends  t o  t h e  

persons  r e s i d e n t  on t h e  p r i v a t e  s t r e e t " .  

Under t h e  P u b l i c  Lands Act (1966, c .  8 0 ) ,  r e g u l a t i o n s  

prov ide  f o r  l i c e n s e s  of occupat ion which o f t e n  a r e  g ran ted  

t o  companies f o r  access  roads  t o  d r i l l i n g  s i t e s  and t h e  l i k e .  



The l i c e n s e  i s  t o  e n t e r  upon, possess  and occupy t h e  land 

f o r  t h e  s p e c i f i e d  purpose. I t  seems c l e a r  t h a t  t h e  " l i c e n s e e "  

becomes occupant of  t h e  access  road and t h e  r e g u l a t i o n s  

make him l i a b l e  f o r  damage t o  o t h e r  persons  and t o  p roper ty .  

The F o r e s t s  Act ( 1 9 6 1 ,  c .  32, ss. 53-55) provides  f o r  

f o r e s t r y  roads  and t h e s e  extend f o r  hundreds of mi les  along 

t h e  s l o p e  of t h e  Rockies. Sec t ion  53(3)  ( 1 9 6 2 ,  c. 2 2 ,  s .  1 9 )  

says  t h e  Crown i s  n o t  under any duty t o  r e p a i r  f o r e s t r y  

roads  o r  t o  e r e c t  s i g n s  and is l i a b l e  f o r  i n j u r y  t o  person o r  

p roper ty  on ly  i n  t h e  ca se  of g ros s  negl igence.  

Under t h e  Right  of Entry A r b i t r a t i o n  Act (R.S.A., 

1955, c.  2 9 0 ) ,  t he  Right of Entry A r b i t r a t i o n  Board may 

make an o rde r  pursuant  t o  s. 1 2 ( b )  pe rmi t t i ng  t h e  a p p l i c a n t  

t o  use  lands  f o r  a  roadway i n  connection wi th  d r i l l i n g  

ope ra t ions .  The t y p i c a l  o rde r  g ives  " t h e  r i g h t  t o  e n t e r  

upon, use  and t a k e  t h e  s u r f a c e  of t h e  land r equ i r ed  f o r  a  

roadway." Sometimes another  company i s  given t h e  r i g h t  t o  

use  t h e  road i n  common wi th  t h e  a p p l i c a n t  and t h e  Min i s t e r  

of  Lands and F o r e s t s  i s  sometimes given t h e  r i g h t  t o  use  it. 

The wording of t h e s e  o r d e r s  i s  adequate t o  g r a n t  possess ion  

t o  t h e  a p p l i c a n t ,  b u t  we know of no a u t h o r i t y  on t h e  ques t ion  

whether t h e  a p p l i c a n t  i s  t r e a t e d  a s  an occupie r  f o r  t h e  

purpose of o c c u p i e r s '  l i a b i l i t y .  

The Albe r t a  Government Telephones Act g ives  t o  t h e  AGT 

Commission power t o  e n t e r  upon and t ake  o r  use land f o r  i t s  

purposes (Telephones A c t ,  1958, c.  85, s .  1 8 ) .  Under t h i s  

p rov i s ion  t h e  Commission c l e a r l y  becomes occupie r .  

W e  t h ink  it i n a p p r o p r i a t e  t o  make t h e  Act apply t o  

s t r e e t s  under t h e  P r i v a t e  S t r e e t s  Act. Nor should it apply 



t o  f o r e s t r y  roads ,  because t h e  governing s t a t u t e  has  i t s  

own s p e c i a l  p rov i s ion  which should n o t  be a f f e c t e d  by r u l e s  

r e l a t i n g  t o  o c c u p i e r s '  l i a b i l i t y .  A s  t o  r i g h t s  of e n t r y  

under t h e  Right of  Entry A r b i t r a t i o n  Act and t h e  Telephones 

Act t h e  proposed A c t  should apply t o  them. 

RECOMMENDATION 

THE ACT S H A L L  NOT APPLY TO S T R E E T S  UNDER 
THE P R I V A T E  S T R E E T S  ACT OR TO FORESTRY R O A D S ,  BUT 
S H A L L  APPLY TO R I G H T S  OF ENTRY UNDER THE R I G H T  
OF ENTRY A R B l T R A T I O N  ACT AND TO T H E  R l G H T S  OF 
THE A L B E R T A  GOVERNMENT T E L E P H O N E S  COMMISSION 
UNDER A .  1 8  OF T H E  T E L E P H O N E S  A C T .  

I t  w i l l  be noted t h a t  t h i s  recommendation does n o t  

mention l i c e n s e s  of occupat ion under t h e  Pub l i c  Lands Act. 

From our  unders tanding of t h e s e  l i c e n s e s  we do no t  t h ink  it 

approp r i a t e  e i t h e r  t o  i nc lude  o r  exclude them, bu t  t o  l eave  

it open t o  a  c o u r t  t o  dec ide  on t h e  f a c t s  whether t h e  

l i c e n s e e  i s  occupie r  under t h e  proposed A c t .  

We t u r n  now t o  r i g h t s  of  way f o r  p i p e l i n e s  and power 

l i n e s  and t h e  r i g h t  of t h e  Crown t o  use  lands  f o r  i n t e rmed ia t e  

aerodromes a l l  pursuant  t o  s.  7 1  of t h e  Land T i t l e s  A c t  

(R.S.A. 1955, c .  1 7 0 ) .  These a r e  i n  t h e  na tu re  of easements 

i n  g r o s s .  They do n o t  confer  possess ion  of t h e  land bu t  t h e  

ho lde r  of t h e s e  r i g h t s  may i n  l i g h t  of t h e  f a c t s  be an 

occupie r  under t h e  d e f i n i t i o n  we propose.  A s  t o  t h e  t r a n s -  

mission l i n e s ,  and works such a s  pumping s t a t i o n s  which a  

power o r  p i p e l i n e  company mainta ins  on i t s  r i g h t  of way, t h e  

company i s  occupant of  them. 

A s  t o  r i g h t s  of way g e n e r a l l y ,  t h e  ho lde r  of  t h e  r i g h t  

of way does n o t  have possess ion  and a  person e n t e r i n g  on t h e  

r i g h t  of way i s  n o t  a  t r e s p a s s e r  a g a i n s t  him. The owner of 



t h e  s e r v i e n t  tenement r e t a i n s  possess ion  and t h e  ho lde r  of 

t h e  dominant tenement has a  mere r i g h t  of passage.  I t  i s  

t r u e  t h a t  i n  - S a l e  v. Kootenay Power Co., [I9311 S.C.R. 713 

t h e  Supreme Court  he ld  t h e  power company t o  be i n  possess ion  

of i t s  r i g h t  of way b u t  we do n o t  t h ink  t h a t  t h i s  c a s e  over- 

t u r n s  t h e  g e n e r a l  r u l e .  However, t h e  ho lder  of a  r i g h t  of 

way though n o t  i n  possess ion  may on t h e  f a c t s  be an occupie r  

w i th in  t h e  proposed Act. W e  no t e  t h a t  i n  t h e  absence of 

a  covenant by t h e  ho lde r  of t h e  s e r v i e n t  tenement he has 

no duty t o  r e p a i r  (12 Hals.  Laws (3 rd  ed.  579);  Engl i sh  

Occupiers '  L i a b i l i t y  Report para .  34) 

I n  our  opinion no s p e c i a l  p rov i s ion  need be made f o r  

t h e  s t a t u t o r y  "easements i n  gross' '  under s .  71 of t h e  Land 

T i t l e s  Act nor  f o r  t h e  common law easement f o r  a  r i g h t  of way. 

We conceive t h a t  t h e  person having t h e  r i g h t  of way may be 

occupie r  on t h e  f a c t s  of  a  given c a s e  and t h a t  t h e  owner of 

t h e  s e r v i e n t  tenement i s  an occupie r .  Ce r t a in ly  he remains 
i n  possess ion  under gene ra l  p r i n c i p l e s  of p roper ty  law. 

However he i s  n o t  under a  duty  t o  r e p a i r  (un l e s s  he has 

covenanted t o  r e p a i r )  a s  a l ready  s t a t e d  and t h e  Act w i l l  n o t  

o p e r a t e  t o  impose on him any such du ty .  This i s  P ro f .  S t r e e t ' s  

opinion i n  connection wi th  t h e  Engl ish  Act ( S t r e e t ,  T o r t s ,  

3rd ed.  (1963) 189 f  . n . 2 ) .  

Before l eav ing  t h i s  s u b j e c t ,  we no te  Greenhalgh v. 

B r i t i s h  Ry. Board, [19691 2 A l l  E .R .  1 1 4 .  The p l a i n t i f f  was 

i n j u r e d  i n  c r o s s i n g  an accommodation b r idge  over  a  ra i lway .  

This i s  a  b r idge  which t h e  ra i lway company i s  ob l iged  t o  

b u i l d  f o r  t h e  convenience of persons l i v i n g  nearby,  and t h e  

p l a i n t i f f  was n o t  such a  person.  One might have thought 

t h a t  she  e n t e r e d  on t h e  b r idge  a s  of r i g h t  and s o  was t o  be 

t r e a t e d  a s  a v i s i t o r  by v i r t u e  of s .  2 (b )  of t h e  Engl ish  Act. 



However t h e  Court of Appeal r e j e c t e d  t h i s  argument. The Act 

d i d  n o t  change t h e  common law r u l e  t h a t  t h e  owner of land 

over which a p u b l i c  r i g h t  of way e x i s t s  i s  n o t  under a du ty  

t o  r e p a i r .  This  common law r u l e  has no re levance  i n  A lbe r t a  

a s  s t a t e d  e a r l i e r .  Moreover w e  know of no accommodation 

b r idges .  There a r e  p r i v a t e  ra i lway c ros s ings  and t h e  person 

i n  whose favour  they  e x i s t  i s  a v i s i t o r  under our  proposed 

Act, wh i l e  a person n o t  i n  t h a t  category would i n  c r o s s i n g  

t h e  ra i lway be a t r e s p a s s e r  a s  was t h e  t ruck  d r i v e r  i n  Commr. 

f o r  Railways v .  Quinlan,  [1964] A.C. 1054, which i s  l a t e r  

d i s cus sed  a t  l eng th .  

( 3 )  A t h i r d  s p e c i a l  ca tegory of e n t r a n t s  on land i s  a 

p a t i e n t  i n  a h o s p i t a l .  The l i a b i l i t y  of h o s p i t a l s  has  never 

been based on r u l e s  of o c c u p i e r s '  l i a b i l i t y  s o  f a r  a s  we 

know, and i n  t h r e e  l ead ing  c a s e s ,  two of them from Albe r t a ,  

t h e  q u e s t i o n  of l i a b i l i t y  w a s  decided wi thout  any r e f e r e n c e  

t o  t h e  s u b j e c t .  

Vancouver General  Hosp i t a l  v. McDaniel, [I9341 

4 D.L.R.  593 (P.C.) 

Nyberq v. Provost  H o s p i t a l ,  [I9271 S.C.R. 2 2 6  

Univers i ty  Hosp i t a l  v. Lepine, [I9661 S.C.R. 561 

We envisage t h a t  our  recommendations w i l l  no t  a f f e c t  

t h e  p r i n c i p l e s  of l i a b i l i t y  i n  t h i s  a r ea .  



THE DUTY OF CARE 

(1) Persons  Ente r ing  Under Cont rac t  

I n  F ranc i s  v .  Cockrel l  (1870) , L.R. 5  Q.B. 501 a  

grandstand c o l l a p s e d ,  i n j u r i n g  t h e  p l a i n t i f f  who had pa id  

f o r  admission.  "An occupie r  who al lows a  person t o  e n t e r  

under a c o n t r a c t  i s  under a  duty  t o  s e e  t h a t  t h e  premises 

a r e  reasonably f i t  f o r  t h e  purpose in tended ,  except  f o r  an 

unknown d e f e c t  incapable  of d i scovery  by reasonable  means." 

I n  Maclenan v. Segar ,  [I9171 2 K .B .  325, McCardie J .  i n  

d e a l i n g  wi th  an i n j u r y  t o  a  gues t  a t  a h o t e l ,  s a i d  t h a t  t h e  

c o n t r a c t  " con ta ins  an impl ied warranty t h a t  t h e  premises a r e  

a s  s a f e  f o r  t h a t  purpose a s  reasonable  c a r e  and s k i l l  on t h e  

p a r t y  of anyone can make them." Under t h i s  r u l e  t h e  occupie r  

i s  l i a b l e  f o r  t h e  negl igence of an independent c o n t r a c t o r .  

I n  a d d i t i o n ,  it seems t o  us t h a t ,  l e av ing  a s i d e  t h e  s i t u a t i o n  

where an independent c o n t r a c t o r  i s  involved ,  t h e  duty  i s  

h ighe r  than t h a t  owed t o  an i n v i t e e  a s  s t a t e d  i n  Indermaur 

v. Dames (1867) ,  L.R.  1 C.P. 2 7 4 .  The Albe r t a  Appel la te  

Divis ion took t h i s  view i n  Habkirk v. McCreight, [ I 9 4 9 1  1 

W . W . R .  937 and F in igan  v. Calgary ( 1 9 6 7 )  , 6 2  W . W . R .  115. 

I n  Brown v. B.F. Thea t res ,  119471  S.C.R. 486, where a  pa t ron  

of t h e  t h e a t r e  was i n j u r e d ,  t h e  c o u r t  app l i ed  t h e  same r u l e .  

However, i n  Gillmore v. London County Counci l ,  119381 4 A l l  

E.R. 331 where t h e  p l a i n t i f f  pa id  t o  t ake  p a r t  i n  phys i ca l  

t r a i n i n g  c l a s s e s ,  t h e  Court  p u t  t h e  warranty a s  one of 

" reasonable  c a r e  t o  s e e  t h a t  t h e  premises a r e  i n  a l l  r e s p e c t s  

reasonably s a f e  f o r  t h e  purpose." The Court impl ies  t h a t  

t h e  du ty  s o  formulated i s  lower than t h a t  p re sc r ibed  by 

McCardie J.  B e l l  - v. Travco Ho te l s ,  119531 1 Q . B .  473 

app l i ed  t h e  Gil lmore t e s t  r a t h e r  than t h a t  of  Maclenan where 
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a  h o t e l  gues t  s l i p p e d  on a  foo tpa th  o u t s i d e  t h e  h o t e l .  

There appears  t oo  t o  be a  d i s t i n c t i o n  between t h e  ca se  

where e n t r y  on t h e  land is t h e  main purpose of t h e  c o n t r a c t  

and one where such e n t r y  i s  only i n c i d e n t a l .  I n  t h e  l a t t e r  

ca se  t h e  p l a i n t i f f  i s  an ord inary  i n v i t e e .  

We th ink  t h a t  t h e  common duty of c a r e  should apply 

t o  persons  e n t e r i n g  under c o n t r a c t .  The Engl i sh  A c t  s o  

prov ides  i n  s .  5 .  The fo l lowing  recommendation embodies t h e  

main p r i n c i p l e  of s .  5 ( 1 )  though i t  omits any r e f e r e n c e  t o  

persons  "who b r i n g  o r  send goods t o  any premises ,"  and it 

makes some v e r b a l  changes. 

RECOMMENDATION 

WHERE PERSONS ENTER OR U S E  ANY P R E M I S E S  IN -~ ~ ~ .~~ . - 

E X E R C I S E  O F  A  R I G H T  CONFERRED BY CONTRACT W I T H  
A N  O C C U P I E R  O F  P R E M I S E S ,  T H E  D U T Y  HE O W E S  T H E M  
I N S O F A R  AS THE DUTY DEPENDS O N  A  TERM TO BE I M P L I E D  
IN THE CONTRACT BY REASON O F  I T S  C O N F E R R I N G  T H A T  
R I G H T ,  S H A L L  BE THE COMMON DUTY OF C A R E .  

( 2 )  I n v i t e e s  

S ince  t h e  r u l e  l a i d  down by Willes J. i n  Indermaur v. 

Dames (1867) , L. R. 1 C.P. 2 7 4  has been s a i d  t o  have t h e  

b ind ing  e f f e c t  of a  s t a t u t e ,  w e  s h a l l  quote  it: 

And, w i th  r e s p e c t  t o  such a  v i s i t o r ,  a t  l e a s t ,  
we cons ide r  it s e t t l e d  law, t h a t  h e ,  us ing  reasonable  
c a r e  on h i s  p a r t  f o r  h i s  own s a f e t y ,  i s  e n t i t l e d  t o  
expect  t h a t  t h e  occupie r  s h a l l  on h i s  p a r t  use  
reasonable  c a r e  t o  p reven t  damage from unusual  
danger,  which he knows o r  ought t o  know, and t h a t ,  
where t h e r e  i s  evidence of n e g l e c t ,  t h e  ques t ion  
whether such reasonable  c a r e  has been taken by n o t i c e ,  
l i g h t i n g ,  guarding o r  o therwise ,  and whether t h e r e  
was con t r ibu to ry  negl igence i n  t h e  s u f f e r e r ,  must 
be determined by a  jury  a s  ma t t e r  of f a c t .  



There a r e  ca ses  i n  which t h e  c o u r t  has t r e a t e d  t h e  

duty  a s  one of reasonable  ca re .  However, t h e  emphasis of 

t h e  House of Lords i n  London Graving Dock v. Horton, [1951] 

A.C.  737 on unusual  danger has brought about a renewed 

concen t r a t i on  i n  Canadian c o u r t s  on t h i s  s u b j e c t .  Since 

Horton t h e r e  has  been a s t eady  s t ream of ca ses  on pa tches  of 

i c e ,  snow, s l u s h  and wate r ,  o b j e c t s  on t h e  ground inc lud ing  

a l l  manner of vege tab le  ma t t e r  and smal l  o b j e c t s  on t h e  f l o o r s  

of s t o r e s .  A b o t t l e  on t h e  she lves  (Nernberg v. Shop Easy 

( 1 9 6 6 ) ,  57 W . W . R .  1 6 2  (Sask. C . A . ) )  , a d i s p l a y  ca se  t h a t  

blocked o n e ' s  view (Kaplan v. Safeway (1968) ,  68  D.L.R. 

(2d) 627 ( S a s k . ) )  and a s ix - inch  c i r c u l a r  depress ion  i n  t h e  

f l o o r  (Boss v. Ba tcu les  ( 1 9 6 2 ) ,  33 D.L.R. (2d) 544 (Ont. C . A  

I n  Campbell v. The Royal Bank, [1964] S.C.R. 85 and Brandon 

v. F a r l e y ,  [1968] S.C.R. 1 6 0 ,  t h e  Supreme Court  found i c e  t o  

be an unusual  danger a s  d i d  t h e  Saskatchewan Court of  Appeal 

i n  Joube r t  v. Davidner ( 1 9 6 9 ) ,  3  D .L .R .  (3d) 148. I n  fou r  

r epo r t ed  c a s e s ,  t h e  l a t e  M r .  J u s t i c e  V. C.  McDonald o f  Nova 

S c o t i a  w r e s t l e d  a t  l eng th  wi th  t h e  concept ,  i nc lud ing  t h e  

i s s u e  as t o  whether t h e  t e s t  i s  s u b j e c t i v e  o r  o b j e c t i v e :  

Rafuse v. Eaton (1958) ,  11 D.L.R. (2d) 773 (baby s t r o l l e r ) ;  

MacNeil v. Sobey ( 1 9 6 1 ) ,  2 9  D.L.R. (2d) 7 6 1  ( s t rawber ry  on 

f l o o r ) ;  Bennet t  v. Dominion S t o r e s  ( 1 9 6 2 ) ,  30 D.L.R. (2d) 2 6 6  

(onion from broken b o t t l e )  ; and Fiddes v. Rayner ( 1 9 6 4 ) ,  45 

D.L .R .  (2d) 367 ( C . A . )  ( f a l l i n g  rock i n  q u a r r y ) .  I n  Alber ta  

t h e  Appel la te  Div is ion  he ld  by a major i ty  t h a t  a  d e f e c t i v e  

un l igh ted  s t a i rway  was n o t  an unusual  danger (Cra ig  v. 

Lockhart  ( 1 9 6 7 ) ,  59 W.W.R. 7 3 ) .  The c r i t i c i s m  of t h e  concept 

by P ro fe s so r s  Linden (45 Can. Bar Rev. 831 a t  836-849) and 

H a r r i s  ( 4 1  Can. Bar Rev. 4 0 1  and 42 Can. Bar Rev. 607) a r e  

u s e f u l .  

Even where an unusual  danger i s  found, one must go back 

t o  Indermaur v. Dames t o  t r y  t o  determine what s t e p s  t h e  



occupie r  must t a k e  wi th  r e s p e c t  t o  removing it o r  g iv ing  a  

warning. I n  London Graving Dock v. Horton, t h e  House of 

Lords he ld  t h a t  an e f f e c t i v e l y  communicated warning i s  

always s u f f i c i e n t ,  though Canadian c o u r t s  had assumed s i n c e  

Letanq v. Ottawa, [1926] A.C. 725 t h a t  un l e s s  t h e r e  i s  a  

vo lun ta ry  assumption of r i s k  by t h e  p l a i n t i f f ,  mere knowledge 

of t h e  r i s k  does n o t  ba r  h i s  a c t i o n .  The Supreme Court  i n  

Campbell v. Royal Bank and Brandon v. Far ley  has s p e c i f i c a l l y  

r e f r a i n e d  from r u l i n g  on t h e  p o i n t .  A f i n d i n g  t h a t  t h e  

p l a i n t i f f  i s  n o t  f u l l y  aware of t h e  danger saves  him from 

t h e  a p p l i c a t i o n  of Horton and such f i n d i n g s  were made i n  t h e  

two Supreme Court  cases .  I n  our  op in ion ,  t h e  d i s s e n t  of 

Lord Reid i n  Hor ton ' s  ca se  i s  sound; t h a t  i s  t o  s ay ,  t h e r e  

a r e  c a s e s  where warning may be s u f f i c i e n t ,  b u t  i n  o t h e r  

ca ses  such a s  Horton i t s e l f ,  where t h e  workman was requi red  

t o  work on a  dangerous s c a f f o l d i n g ,  a  warning i s  n o t  enough. 

The Engl i sh  Act (s.  2 ( 4 )  ( a ) )  abo l i shes  t h e  r u l e  i n  

Horton. We favour  such a  p rov is ion .  

RECOMMENDATION 

T H A T  A  W A R N I N G  I S  NOT TO BE T R E A T E D  W I T H O U T  
MORE AS A B S O L V I N G  THE O C C U P I E R  FROM L I A B I L I T Y ,  
U N L E S S  I N  A L L  T H E  C I R C U M S T A N C E S  I T  WAS ENOUGH 
TO ENABLE THE V I S I T O R  TO BE REASONABLY S A F E .  

The defence of vo lun ta ry  assumption of r i s k  should 

s t i l l  be open. There i s  no need t o  examine i n  d e t a i l  t h e  

n a t u r e  of t h e  defence.  I t  i s  harder  t o  e s t a b l i s h  than it was 

i n  Thomas v. Quartermaine (1887) ,  18 Q . B . D .  685 f o r  t h e  

Supreme Court  has  accepted Prof .  G l a n v i l l e  Will iams'  a n a l y s i s  

t h a t  t h e  Court must f i n d  an agreement t h a t  t h e  p l a i n t i f f  w i l l  

bear  t h e  " l e g a l  r i s k "  (Eid v. Dumas ( 1 9 6 9 ) ,  5 D .L .R .  (3d) - 
561 (S.C.C.)) .  



The Engl i sh  Act (s .  2 ( 5 ) )  p re se rves  t h i s  defence.  We 

th ink  it should be a v a i l a b l e ,  recogniz ing  i t s  narrow scope. 

We no te  t h a t  i n  a  r e c e n t  Engl i sh  case  (Simms v. Leigh Rugby 

Club, 119691 2 A l l  E . R .  923) where a  rugby p l a y e r  was t ack led  

and thrown a g a i n s t  a  w a l l  o u t s i d e  t h e  t o u c h l i n e ,  he was he ld  

t o  be volens  under s. 2 (5 )  . 

RECOMMENDATION 

T H A T  AN O C C U P I E R  BE NOT UNDER AN O B L I G A T I O N  . . .  .~ . . . ~  ~~ ~ .. . . - - -  ~ 

O F  C A R E  T O  A V I S I T O R  I N  R E S P E C T  O F  R I S K S  W I L L I N G L Y  
ACCEPTED AS H I S  BY THE V I S I T O R  ( T H E  2 U E S T I O N  WHETHER 
A  R I S K  WAS S O  ACCEPTED TO BE DECIDED ON T H E  SAME 
P R I N C I P L E S  AS IN  OTHER C A S E S  IN WHICH ONE PERSON 
OWES A  DUTY OF CARE TO ANOTHER1 

Related t o  t h e  ma t t e r  of knowledge of t h e  r i s k  and 

v o l e n t i ,  bu t  d i s t i n c t  therefrom,  i s  con t r ibu to ry  neg l igence .  

The r u l e  of  Indermaur v. Dames can be read a s  say ing  t h a t  

c o n t r i b u t o r y  negl igence b a r s  t h e  a c t i o n .  A t  t h a t  t ime ,  

c o n t r i b u t o r y  negl igence was a  complete defence.  Under t h e  

modern s t a t u t e s ,  however, apportionment is c a l l e d  f o r .  For 

some t ime t h e r e  was doubt a s  t o  whether an i n v i t e e  g u i l t y  of 

con t r ibu to ry  negl igence could recover  anything under t h e  

Cont r ibu tory  Negligence Acts.  Defendants advanced t h e  view 

t h a t  once t h e  p l a i n t i f f  had been c a r e l e s s  of h i s  own s a f e t y ,  

t h e  d e f e n d a n t ' s  du ty ,  o r  a t  l e a s t  h i s  r e s p o n s i b i l i t y ,  was 

a t  an end. However, i n  t h e  impor tan t  case  of Whitehead v. 

North Vancouver, [1939] 3  D.L.R. 8 3  bhe B r i t i s h  Columbia 

Court  of  Appeal s p e c i f i c a l l y  he ld  t h a t  con t r ibu to ry  n e g l i -  

gence d i d  n o t  completely ba r  t h e  a c t i o n .  S ince  then t h e r e  

has been apportionment i n  many c a s e s ,  of which Brown v. 

B. F. Thea t r e s ,  [1947] S. C. R. 486  i s  an example. There a r e  

of  course  some i n  which con t r ibu to ry  neg l igence  was he ld  

f a t a l  t o  t h e  claim. 



Although t h e  Courts  would i n  a l l  p r o b a b i l i t y  apply 

t h e  Cont r ibu tory  Negligence Act t o  an Occupiers '  L i a b i l i t y  

Act a s  they now do i n  ca ses  of occup ie r s '  l i a b i l i t y ,  it i s  

b e t t e r  s o  t o  provide s p e c i f i c a l l y ,  a s  does t h e  New Zealand 

Occupiers '  L i a b i l i t y  Act (s.  4 ( 8 ) ) .  Where t h e  p l a i n t i f f  i s  

a  t r e s p a s s e r  t h e r e  a r e  few cases  i n  which t h e  occupie r  has  

been found t o  be i n  breach of h i s  du ty  and y e t  t h e  t r e s p a s s e r  

has recovered on ly  a  p o r t i o n  of h i s  damages because of h i s  

c o n t r i b u t o r y  neg l igence .  The t r i a l  judgment i n  S tan ton  v. 

Milne, 52 D.L.R. (2d) 374 ( r e v ' d  on o t h e r  grounds -- sub  nom 

S tan ton  v. Taylor Pearson & Carson, 56 D.L .R .  (2d) 2 4 0  and 

[19661 S.C.R. 6 4 1 )  i s  an example. I t  should be open t o  t h e  

Court  under t h e  proposed s t a t u t e  t o  make an apportionment i n  

such a  ca se .  There i s  s t i l l  another  s i t u a t i o n  which should 

be s p e c i f i c a l l y  covered. I t  i s  t h a t  i n  which t h e r e  is  more 

than one occupie r  and each i s  he ld  p a r t l y  a t  f a u l t .  I n  t h e s e  

c i rcumstances  t h e  Tor t f ea so r s  Act should apply.  

RECOMMENDATION 

WHERE THE O C C U P I E R  F A I L S  OR NEGLECTS TO 
D I S C H A R G E  T H E  COMMON DUTY OF CARE TO A  V I S I T O R  
AND T H E  V I S I T O R  S U F F E R S  DAMAGE AS A  R E S U L T  P A R T L Y  
OF T H A T  FAULT AND P A R T L Y  OF H I S  OWN FAULT THE 
P R O V I S I O N S  OF THE C O N T R I B U T O R Y  NEGLIGENCE ACT 
S H A L L  A P P L Y ;  AND THE L A T T E R  ACT S H A L L  APPLY AS 
BETWEEN A  T R E S P A S S E R  AND O C C U P I E R  IN A  PROPER 
C A S E ;  AND WHERE T H E R E  ARE TWO OR MORE O C C U P I E R S  
EACH AT FAULT THE P R O V I S I O N S  OF T H E  T O R T F E A S O R S  
ACT S H A L L  A P P L Y .  

I n  c o n t r a s t  t o  t h e  f l ood  of Canadian cases  w r e s t l i n g  

wi th  almost  every phrase  i n  M r .  J u s t i c e  Willes' formulat ion 

i s  t h e  r u l e  i n  t h e  United S t a t e s .  There,  t h e  duty  i s  simply 

expressed i n  terms of reasonable  c a r e  (P ros se r  402) .  As 

P r o s s e r  p o i n t s  o u t ,  t h i s  a p p l i e s  t o  t h e  cond i t i on  of  t h e  

premises ,  t o  t h e  d e f e n d a n t ' s  a c t i v i t i e s  thereon and t o  t h e  



conduct of t h i r d  p a r t i e s  on t h e  premises.  W e  mention t h i s  

now t o  show t h a t  t h e s e  t h r e e  ma t t e r s  can a l l  be subsumed under 

a g e n e r a l  du ty  of c a r e  whereas, a s  we s h a l l  s ee  l a t e r ,  they 

a r e  sometimes t r e a t e d  s e p a r a t e l y  i n  Eng l i sh ,  Canadian and 

A u s t r a l i a n  ca ses .  

(3 )  Licensees  

An of t -quoted s ta tement  of t h e  r u l e  i s  from t h e  judgment 

of Lord Hailsham i n  Addie v. Dumbreck, [I9291 A.C.  358. 

I n  t h e  ca se  of persons  who a r e  n o t  t h e r e  by 
i n v i t a t i o n ,  b u t  who a r e  t h e r e  by leave  and l i c e n s e ,  
express  o r  impl ied,  t h e  duty  i s  much l e s s  s t r i n g e n t - -  
t h e  occupie r  has no duty t o  ensure  t h a t  t h e  premises 
a r e  s a f e ,  b u t  he i s  bound n o t  t o  c r e a t e  a t r a p  o r  
t o  a l low a concealed danger t o  e x i s t  upon t h e  s a i d  
premises which i s  n o t  apparen t  t o  t h e  v i s i t o r ,  b u t  
which i s  known--or ought t o  be known--to t h e  
occupie r .  

Controversy e x i s t s  a s  t o  whether t h e  phrase  " o r  ought 

t o  be known" i s  accu ra t e .  H i s t o r i c a l l y  it i s  n o t  and has 

been a t t r i b u t e d  t o  a s l i p .  However, o t h e r  ca ses  hold  t h a t  

i t  i s  c o r r e c t ,  which means t h a t  t h e  duty  t o  a l i c e n s e e  

becomes very c l o s e  t o  t h a t  t o  an i n v i t e e ,  even though t h e r e  

may be a d i s t i n c t i o n  between an unusual  danger and a t r a p  o r  

concealed danger.  

There had been a s t r o n g  t r e n d  i n  England p r i o r  t o  

passage of t h e  Occupiers '  L i a b i l i t y  Act,  1957, toward 

r a i s i n g  t h e  duty of a l i c e n s o r  t o  t h a t  of an i n v i t o r .  

Knowledge of a t r a p  has been found where i t  does n o t  t r u l y  

e x i s t  ( E l l i s  - v. Fulham, [I9381 1 K . B .  2 1 2 )  ; and t h e  t e s t  

f o r  knowledge of a t r a p  i s  o b j e c t i v e  (Hawkins v. Coulsdon, 

[1954] 1 Q.B.  319) .  This  t r e n d  has had some acceptance i n  

Canadian Courts  b u t  t h e  Ontar io  Court of  Appeal r e j e c t e d  i t  



White v. Imper ia l  O p t i c a l  Co. (1957) , 7 D.L.R. (2d) 471. I n  

Saskatchewan t h e r e  i s  a r e c e n t  c a s e  t o  t h e  same e f f e c t  (Mackniak 

v. Brown (1968) ,  6 2  W.W.R. 633) .  

Another development however has been of a i d  t o  l i c e n s e e s .  

I t  i s  t h e  p ropos i t i on  t h a t  t h e  r u l e s  apply only t o  t h e  s t a t i c  

cond i t i on  of t h e  premises and n o t  t o  a c t i v i t i e s  on t h e  

premises ,  s o  t h a t  i n  c a r r y i n g  o u t  t h e  l a t t e r  an occupie r  i s  

under a gene ra l  duty  of c a r e .  Th i r ty  yea r s  ago, t h e  B r i t i s h  

Columbia Court  of  Appeal i n  Hyat t  v. Zien, [ 1 9 4 0 ]  1 W . W . R .  283 - 
accepted t h e  d i s t i n c t i o n .  The p l a i n t i f f  was i n  t h e  h a b i t  of 

t u r n i n g  around h i s  t ruck  on t h e  d e f e n d a n t ' s  vacan t  l o t .  One 

day an employee of t h e  defendant  backed up h i s  t ruck  and 

s t r u c k  t h e  p l a i n t i f f ' s ,  n o t  having seen it. The t r i a l  judge 

he ld  defendant  l i a b l e  even assuming p l a i n t i f f  a  t r e s p a s s e r .  

H e  thought  t h e  ca se  w i th in  Mourton v. P o u l t e r ,  119301 2 K.B .  

183, which we d i s c u s s  l a t e r .  The Court of  Appeal t r e a t e d  

p l a i n t i f f  a s  a l i c e n s e e  bu t  supported t h e  i d e a  of an 

" a c t i v i t y  duty"  ( s e e  a l s o  Annotation,  [I9411 3 D.L .R .  4 0 0 ) .  

I n  Booth v. S t .  C a t h e r i n e ' s ,  [19481 S.C.R. 564, persons  

a t t e n d i n g  a p u b l i c  c e l e b r a t i o n  i n  a C i ty  park were i n j u r e d  

when youths climbed on a tower suppor t ing  a f l a g  po le  and 

caused it t o  t opp le .  The judgment a g a i n s t  t h e  C i t y  was 

unanimous b u t  t h e  reasoning of Rand J. i s  of p a r t i c u l a r  

i n t e r e s t .  He he ld  t h a t  t h e  defendant ,  having pu t  on t h e  

c e l e b r a t i o n ,  was ob l iged  t o  t a k e  reasonable  p recau t ions  

a g a i n s t  unreasonable r i s k s  and l u r k i n g  dangers .  Kellock and 

Estey JJ. each took a s i m i l a r  p o s i t i o n .  The i r  reasons  come 

c l o s e  t o  espousa l  of " a c t i v i t y  du ty" ,  though one can argue 

t h a t  t h e  i n j u r y  was n o t  t h e  r e s u l t  of  t h e  C i t y ' s  a c t i v i t i e s  

save i n  an i n d i r e c t  sense .  

The Pr ivy  Council i n  Commissioner f o r  Railways v. 

McDermott, 119671 1 A.C.  1 6 9  suppor t s  t h e  concept of " a c t i v i t y  



duty" o r  something approaching it. While c ros s ing  ra i lway  

t r a c k s  t h e  p l a i n t i f f  l o s t  h e r  f o o t i n g  because t h e  c ros s ing  

was d e f e c t i v e .  While she was l y i n g  on t h e  t r a c k s  a  t r a i n  

s t r u c k  her .  Lord Gardiner s a i d  t h a t  a  du ty  of c a r e  i s  

owed t o  t h e  p l a i n t i f f  a s  l i c e n s e e .  Then he goes on t o  say 

t h a t  t h e r e  may be another  r e l e v a n t  r e l a t i o n s h i p  which 

c r e a t e s  an a d d i t i o n a l  duty  of c a r e  and t h e  two d u t i e s  e x i s t  

concur ren t ly .  I n  t h i s  ca se  t h e r e  was an a d d i t i o n a l  r e l a t i o n -  

s h i p  because 

. . . t h e  a p p e l l a n t  was c a r r y i n g  on t h e  i n h e r e n t l y  
dangerous a c t i v i t y  of running express  t r a i n s  through 
a  l e v e l  c r o s s i n g  which was l awfu l ly  and n e c e s s a r i l y  
used by t h e  l o c a l  i n h a b i t a n t s  and t h e i r  gues t s  and 
persons  v i s i t i n g  them on bus iness .  Such an a c t i v i t y  
was l i k e l y  t o  cause  s e r i o u s  a c c i d e n t s ,  un l e s s  i t  
was c a r r i e d  on wi th  a l l  reasonable  c a r e .  Therefore  
t h e r e  was a  duty  f o r  t h e  a p p e l l a n t  t o  use a l l  
reasonable  ca re .  

The danger i n  t h i s  ca se  was n o t  s o l e l y  t h e  r e s u l t  of t h e  

ope ra t ion  o f  t h e  t r a i n s ,  b u t  of t h e  i n t e r a c t i o n  of t hose  

ope ra t ions  and t h e  s t a t i c  cond i t i on  of t h e  c ross ing .  I t  w i l l  

be noted t h a t  Lord Gardiner does n o t  rest  h i s  judgment on 

breach of a  "Donoghue v. Stevenson" du ty .  He bases  it on 

" t h e  two r e l a t i o n s  which g ive  rise t o  d u t i e s  of c a r e  owing 

by t h e  a p p e l l a n t  t o  t h e  respondent ( a )  a s  occupie r  t o  l i c e n s e e ,  

and (b )  a s  ra i lway o p e r a t o r  t o  a  l awfu l  u se r  of  t h i s  l e v e l  

c ros s ing . "  

I n  Van Oudenhove v. D'Aoust ( ( 1 9 6 9 ) ,  7 0  W.W.R.  1 7 7  

(Al ta .  App. D i v . ) ) ,  t h e  defendant  had a  cab in  s e t  on blocks .  

He had an e l e c t r i c i a n  make t h e  connect ions  necessary t o  enable  

him t o  t ake  power from Calgary Power Co. i n s t e a d  of from a 

neighbour.  The e l e c t r i c i a n  d i d  t h e  work inc lud ing  t h e  

i n s t a l l a t i o n  of a  ground wi re ,  b u t  he had no ground rod. 



The defendant  l a t e r  obta ined one bu t  had n o t  i n s t a l l e d  i t  

when t h e  a c c i d e n t  occurred.  

Young c h i l d r e n  who were admi t ted ly  l i c e n s e e s  were 

p l ay ing  around t h e  cab in  and one of them whi le  crawling 

beneath came i n  c o n t a c t  w i th  t h e  ground wi re .  The p o l a r i t y  

of t h e  c i r c u i t  had been r eve r sed ,  probably by t h e  defendant ,  

and t h e  c h i l d  was e l e c t r o c u t e d .  

The Court  invoked McDermott f o r  t h e  p ropos i t i on  t h a t  

l i a b i l i t y  could a r i s e  e i t h e r  from de fendan t ' s  negl igence 

o r  from t h e  dangerous cond i t i on  of t h e  premises.  A s  t o  t h e  

l a t t e r  b a s i s ,  t h e r e  was a  t r a p  known t o  t h e  defendant ,  s o  

l a i b i l i t y  a t t a c h e s  under t h e  ord inary  r u l e s  of occup ie r s '  

l i a b i l i t y .  A s  t o  t h e  former,  t h e  c o u r t  accepted it a s  

s e t t l e d  t h a t  t h e  d i s t i n c t i o n  between lawful  c l a s s e s  of 

e n t r a n t s  i s  i r r e l e v a n t  whether t h e  i n j u r y  i s  caused n o t  by 

a  s t a t i c  cond i t i on  of t h e  premises b u t  by t h e  c u r r e n t  

a c t i v i t i e s  of t h e  occupie r .  Thus t h e  defendant  should have 

taken s t e p s  t o  warn o r  p r o t e c t  t h e  c h i l d  a g a i n s t  dangers of 

which he  knew o r  ought t o  have known. 

The d i s t i n c t i o n  between cond i t i ons  and a c t i v i t i e s  i s  

h e l p f u l  t o  a  l i c e n s e e  a s  McDermott shows. I t  i s  s t i l l  more 

h e l p f u l  t o  a  t r e s p a s s e r  f o r  i t  means t h a t  he  can c la im a  

reasonable  duty of c a r e  i n  r e s p e c t  of t h e  occup ie r s '  a c t i v i t i e s  

H e  has become a  neighbour i n  Lord A t k i n ' s  sense .  We s h a l l  s ee  

l a t e r  t h a t  t h e  Pr ivy Council  i n  Commr. f o r  Railways v. 

Qu in l an ,  119641 A.C. 1054 had r e j e c t e d  t h e  d i s t i n c t i o n  when 

a  t r e s p a s s e r  invoked it. 

( 4 )  E n t r a n t s  A s  of Right  

The duty owed t o  t h e s e  persons  depends upon whether 

they are c l a s s e d  a s  i n v i t e e s  o r  l i c e n s e e s .  No s e p a r a t e  duty  



has  been c r e a t e d  f o r  them a t  common law. They should be 

t r e a t e d  a s  v i s i t o r s  s o  t h a t  t h e  occupie r  owes them t h e  same 

duty of ca re .  

R E C O W N D A T I O N  

THAT ENTRANTS AS OF R I G H T  BE INCLUDED IN  
THE CATEGORY OF V I S I T O R S .  

(5 )  Trespassers  

A l ead ing  s ta tement  of t h e  duty appears i n  Grand Trunk 

Railway v. B a r n e t t ,  [19111 A.C. 361 where t h e  p l a i n t i f f  was 

t r e s p a s s e r  on a t r a i n .  The Pr ivy  Council s a i d  t h a t  t h e  

occupie r  i s  under a du ty  n o t  t o  i n j u r e  t h e  t r e s p a s s e r  

w i l f u l l y  o r  t o  do a w i l f u l  a c t  i n  r e c k l e s s  d i s r e g a r d  of 

o rd ina ry  humanity towards him; b u t  o therwise  he t r e s p a s s e s  

a t  h i s  own r i s k .  I n  a l a t e r  ca se  (C .N .R .  v. Diplock ( 1 9 1 6 ) ,  

53 S.C.R. 376) ,  Anglin J.  s a i d  t h a t  t he  t r e s p a s s e r  "should 

n o t  be wantonly o r  r e c k l e s s l y  exposed t o  unnecessary r i s k  

by one who has reason t o  b e l i e v e  t h a t  h i s  a c t s  w i l l  have 

t h a t  e f f e c t " ;  and i n  Maritime Coal Co. v. Herdman ( 1 9 1 9 ) ,  

59 S.C.R. 1 2 7  Id ing ton  J .  speaks of "gross  negl igence o r  

w i l f u l  misconduct" and Mignault J .  of " a  r e c k l e s s  d i s r e g a r d  

of human l i f e " .  

I n  t h e  l ead ing  case  of Addie v. Dumbreck, [ 1 9 2 9 1  A.C. - 
358, t h e  duty  i s  expressed i n  s i m i l a r  terms. There i s  no 

o rd ina ry  duty  of c a r e ;  no o b l i g a t i o n  t o  p r o t e c t  t r e s p a s s e r s  

a g a i n s t  hazards  on t h e  land ;  no o b l i g a t i o n  t o  fence o r  t o  

p o s t  watchmen t o  warn t r e s p a s s e r s ;  and t h e s e  r u l e s  apply t o  

smal l  c h i l d r e n  a s  w e l l  a s  a d u l t s .  

I n  Exce l s io r  Wire Rope Co. v. Ca l l an ,  [I9301 A.C.  4 0 4  

t h e  f a c t s  seem very s i m i l a r  t o  those  of Addie (though t e c h n i c a l l y  



t h e  defendant  was n o t  an occupie r  i n  C a l l a n ) .  I n  each case  

a  s t e e l  c a b l e  was s e t  i n  motion and a  c h i l d  was i n j u r e d  

whi le  p l ay ing  on it. However, t h e  a c t i o n  f a i l e d  i n  Addie 

and succeeded i n  Cal lan.  The d i s t i n c t i o n  seems t o  r e s t  on 

t h e  higher  l i k e l i h o o d  of c h i l d r e n  being near  t h e  machinery 

i n  Cal lan  than i n  Addie. The d e f e n d a n t ' s  s e r v a n t s  had 

checked a  few minutes be fo re  s t a r t i n g  t h e  machinery bu t  it 

would have been easy t o  check aga in .  

I n  Mourton v. P o u l t e r ,  [I9301 2 K . B .  183, decided t h e  

same month a s  Ca l lan ,  t h e  defendant  (who aga in  was n o t  

s t r i c t l y  an occupie r )  warned bystanders  t o  move away whi le  

he f e l l e d  a  t r e e .  A c h i l d  t r e s p a s s e r  s t ayed  near  and t h e  

defendant  c u t  t h e  l a s t  r o o t .  The t r e e  f e l l  on t h e  c h i l d .  

I n  a t tempt ing  t o  r e c o n c i l e  Addie and Cal lan  Sc ru t ton  L . J .  

s a i d  t h a t  a  person who changes t h e  cond i t i on  of land a s  by 

s t a r t i n g  a  wheel,  f e l l i n g  a  t r e e  o r  s e t t i n g  o f f  a  b l a s t  when 

he knows t r e s p a s s e r s  a r e  near  i s  under a  duty  t o  warn. The 

i n f e r e n c e  i s  t h a t  f a i l u r e  s o  t o  do i s  r e c k l e s s n e s s ,  though 

one can sugges t ,  a s  d i d  t h e  l a t e  Hon. Angus L. Macdonald, 

t h a t  t h e  d e f e n d a n t ' s  duty  i n  t h e s e  c i rcumstances  i s  t h e  

ord inary  du ty  of c a r e  r a t h e r  than a  lower duty  ( 7  Can. Bar 

Rev. 734 ( 1 9 2 9 ) ;  8  Can. Bar Rev. 8  ( 1 9 3 0 ) ) .  

A r e c e n t  judgment a f f i rming  t h a t  r eck le s snes s  i s  a  

p r e r e q u i s i t e  t o  l i a b i l i t y  and i l l u s t r a t i n g  t h e  d i f f e r e n c e  

between r eck le s snes s  and ord inary  negl igence i s  t h a t  of t h e  

B r i t i s h  Columbia Court  of  Appeal i n  S tan ton  v. Taylor  Pearson 

& Carson ( 1 9 6 6 ) ,  56 D.L.R. (2d) 2 4 0  (a f f i rmed by t h e  Supreme 

Cour t ) .  S t r i k e r s  t r e spas sed  on t h e  de fendan t ' s  p roper ty  t o  

p reven t  de fendan t ' s  t r u c k  d r i v e r  from l eav ing  t h e  premises 

w i th  a  load.  The s t r i k e r s  placed a  beam 6" x 6" x 15 '  i n  

f r o n t  of t h e  t ruck .  I n  t r y i n g  t o  d r i v e  over  it t h e  d r i v e r  



knocked i t  ahead where it s t r u c k  t h e  p l a i n t i f f ,  one of t h e  

s t r i k e r s .  The t r i a l  judge had found t h e  t ruck  d r i v e r  r e c k l e s s  

b u t  t h e  Court of Appeal he ld  t h a t  he had n o t  shown an 

" u n r e s t r a i n e d  d i s r e g a r d  of t h e  consequences" o r  a "de t e r -  

mination t o  d r i v e  away r e g a r d l e s s  of  t h e  consequences". 

A d i f f i c u l t  ques t ion  is  t h i s :  when i s  t h e  t r e s p a s s e r ' s  

presence known o r  h igh ly  l i k e l y  o r  " a s  good a s  known"? Many 

of t h e  d e c i s i o n s  a g a i n s t  t h e  t r e s p a s s e r  have depended on t h e  

absence of knowledge of h i s  presence o r  l i k e l i h o o d  t h e r e o f ,  

and t h e  degree  of l i k e l i h o o d  v a r i e s  much from c a s e  t o  ca se .  

I n  Anderson v. C.P. R. , [19361 S.C.R. 200  where t h e  

t r a c k s  were on a Winnipeg s t r e e t ,  Duff C . J .  found no reasonable  

l i k e l i h o o d  of c h i l d r e n  on t h e  de fendan t ' s  f r e i g h t  c a r s .  

The absence of a duty  t o  fence o r  t o  s t and  watch i s  

i l l u s t r a t e d  by t h r e e  Alber ta  ca ses  i n  a l l  of which t h e  a c t i o n  

f a i l e d .  I n  Haines v. Brewster ,  [19381 3 D.L.R. 246, a c h i l d  

was p lay ing  on Sunday around an excavat ion made f o r  t h e  

c e l l a r  of  a house a t  J a s p e r .  She f e l l  between t h e  w a l l  of 

e a r t h  and t h e  forms f o r  t h e  concre te  and was asphyxiated.  

The Appel la te  Divis ion app l i ed  Addie v. Durnbreck. I n  McEwen 

v. C.N.R.  (1962) ,  34 D.L.R. (2d) 743 boys climbed on a t ank  

c a r  i n  t h e  C.N.R.  ya rds  and dropped a l i g h t e d  match through 

an open ha tch  cover caus ing  an explos ion  and i n j u r y  t o  one 

of them. Then i n  Dean v. Edmonton (1965) ,  51 W.W.R. 539 - 
a t h i r t e e n  yea r  o l d  boy p lay ing  h ide  and seek climbed a 

power p o l e  though t h e  lowest  s t e p s  were about  e i g h t  f e e t  

above t h e  ground. He went up about twenty-f ive  f e e t  and 

rece ived  a shock. I t  was he ld  t h a t  a l though t h e  po le  was on 

a l a r g e  unfenced l o t  t h e r e  was no duty t o  p l ace  warning s i g n s  

around it. 

E a s t c r e s t  O i l  Co. v. The King, 119451 S.C.R. 191 i s  

a c r i m i n a l  ca se  from Alber ta .  The company's o i l  w e l l  had 



been c lo sed  pursuant  t o  a  conserva t ion  o r d e r  and a  fence 

had been p u t  around it and e f f o r t s  made t o  keep c h i l d r e n  

away. Chi ldren  went over  t h e  fence and one f e l l  i n t o  t h e  

w e l l  and was drowned. The company was charged under ss. 247 

( f a i l u r e  t o  use c a r e  n o t  t o  endanger l i f e ) ,  and 284 ( n e g l i -  

gen t ly  caus ing  gr ievous bodi ly  harm),  of t h e  o l d  Criminal  

Code. The t r i a l  judge a c q u i t t e d  bu t  t h e  Appel la te  Div is ion  

r eve r sed ,  invoking s. 287(b) (now s. 2 2 8 ( 2 ) )  which makes i t  

an o f f ence  t o  l eave  excava t ions  unguarded s o  a s  t o  f a i l  t o  

p reven t  a  person from a c c i d e n t a l l y  f a l l i n g  i n .  On appea l  t o  

t h e  Supreme Court ,  t h e  a c q u i t t a l  was r e s t o r e d .  

Rand J .  s a i d :  

The t r i a l  Judge found t h e  c h i l d  t o  be a 
t r e s p a s s e r  on the  land and I do n o t  s e e  how he 
could have done o therwise .  Trespass  does n o t  
depend on i n t e n t i o n .  I f  I walk upon my 
ne ighbour ' s  l and ,  I am a  t r e s p a s s e r  even 
though I b e l i e v e  it t o  be my own and t h i s  
r u l e  i s  a s  a p p l i c a b l e  t o  c h i l d r e n  a s  t o  
a d u l t s .  There was no evidence of l i c e n s e ;  t h a t  
goes t o  t h e  mind of t h e  l i c e n s o r  e i t h e r  a c t u a l  o r  
a s  drawn from h i s  a c t i o n s .  But h e r e  t h e r e  was 
n o t  only  no w i l l i n g n e s s  on t h e  p a r t  of t h e  owner 
t h a t  t h e  c h i l d r e n  should play on h i s  p roper ty  
bu t  unequivocal  demonstra t ion t o  t h e  con t r a ry .  
Although c h i l d r e n  had, over  t h e  twelve y e a r s ,  
p layed occas iona l ly  about  t h e  w e l l ,  t h e i r  numbers 
were few, they d i d  n o t  make a  p r a c t i c e  of it and,  
whenever seen by employees of t h e  owners, they 
had been warned o f f ,  i n  one ca se  somewhat vigor-  
ous ly .  What w a s  done made i t  p e r f e c t l y  c l e a r  
t h a t  they were n o t  being t o l e r a t e d  about t h e  
we l l .  

Estey J. s t a t e d :  

I t  i s  sometimes suggested t h a t  a  landowner i s  
under an o b l i g a t i o n  t o  t a k e  s p e c i a l  p r ecau t ions  
w i th  r e s p e c t  t o  c h i l d r e n ,  bu t  s o  long a s  t h e  
c h i l d r e n  remain t r e s p a s s e r s  t h e  law seems t o  be 
s e t t l e d  t h a t  i n  p r i n c i p l e  t h e r e  i s  no d i f f e r e n c e  
between a  c h i l d  and an a d u l t .  



I t  i s  recognized t h a t  where, a s  i n  ca ses  
of l i c e n s e e s  and i n v i t e d  gues t s  a du ty  i s  
placed upon a p a r t y  i n  possess ion  of l and ,  
from s i m i l a r  f a c t s  d i f f e r e n t  i n f e rences  may be 
drawn where c h i l d r e n  r a t h e r  than a d u l t s  a r e  
involved ,  bu t  t h e  p r i n c i p l e  of l e g a l  respon- 
s i b i l i t y  i s  t h e  same r e g a r d l e s s  of age. 

We no te  now va r ious  d o c t r i n e s  o r  dev ices  t h a t  t h e  

Courts  have used t o  enable  a t r e s p a s s e r  t o  recover .  

One i s  t h a t  t h e  low duty i s  conf ined t o  t h e  s t a t i c  

cond i t i on  of land and t h a t  s o  f a r  a s  a c t i v i t i e s  a r e  concerned 

an o rd ina ry  duty of c a r e  i s  owed. We mentioned t h i s  above 

i n  connect ion wi th  l i c e n s e e s .  

In  Videan v. B . T . C . ,  [19631 2 Q.B. 650, a ca se  of a 

c h i l d  t r e s p a s s e r  on a ra i lway ,  Lord Denning developed t h e  

concept a t  l eng th .  However, t h e  Pr ivy  Council  i n  Commr. f o r  

Railways v. Quinlan,  [I9641 A.C.  1054 r e j e c t e d  it. That w a s  

a ca se  i n  which d r i v e r s  of motor t r u c k s  used a p r i v a t e  ra i lway 

c r o s s i n g  wi thout  permission and one of them was s t r u c k  by a 

t r a i n .  Lord R a d c l i f f e ' s  judgment f l a t l y  den ie s  any duty 

t o  a t r e s p a s s e r  beyond t h e  o b l i g a t i o n  n o t  t o  i n j u r e  w i l f u l l y  

o r  r e c k l e s s l y .  Mourton v. PouZter p r e s c r i b e s  t h e  e x t e n t  of 

t h e  o c c u p i e r ' s  du ty .  

A s  t o  t h e  m e r i t s  o f  t h e  d i s t i n c t i o n ,  w e  agree  w i th  

Pearson L . J .  i n  Videan t h a t  it i s  hard t o  apply.  Hughes 

(68 Yale L . J .  a t  697-8) says  t h a t  it i s  a t  f i r s t  s i g h t  an 

a t t r a c t i v e  development b u t  t h a t  " i t  i s  n o t  accep tab le  a s  a 

mature s o l u t i o n  of t h e  d i f f i c u l t i e s .  I t s  weakness d e r i v e s  

from t h e  b a s i c  a n t i t h e s i s  between cond i t i on  and a c t i v i t y  a s  

a c r i t e r i o n  of du ty  o r  danger ."  The au tho r  p o i n t s  o u t  t h a t  

some cond i t i ons  a r e  more dangerous than some a c t i v i t i e s .  

Moreover, it may be a s  easy t o  a b a t e  a dangerous cond i t i on  a s  

t o  cease  an a c t i v i t y .  "The d i s t i n c t i o n  between occupancy 



d u t i e s  and a c t i v i t y  d u t i e s  r e f l e c t s  a brave a t tempt  by 

harassed t r i b u n a l s  t o  escape from t h e  wanton-and-wilful 

d o c t r i n e s ,  bu t  it i s  unacceptable  a s  a  f i n a l  s o l u t i o n . "  

Another dev ice  t o  h e l p  t h e  t r e s p a s s e r  i s  t o  say  he 

i s  a  l i c e n s e e .  This  i s  p a r t i c u l a r l y  tempting i n  t h e  ca se  

of sma l l  c h i l d r e n .  Acadia Coal Co. v. McNeil, [I9271 S.C.R. 

497  w a s  a  c a s e  of c h i l d r e n  on a  ra i lway i n  v i o l a t i o n  of a  

s t a t u t e .  The Court  he ld  them n o t  bound by t h e  S t a t u t e .  I n  

t h e  l a t e r  c a s e  of C.P.R. v. Kizlyk,  [1944] S.C.R. 98 t h e  

Supreme Court  o rdered  a  new t r i a l  t o  determine whether t h e  

c h i l d r e n  had t a c i t  permission t o  c r o s s  t h e  t r a c k s .  However, 

Canadian Courts  have i n  gene ra l  no t  used t h e  dev ice  of a  

f i c t i o n a l  l i c e n s e  t o  a s s i s t  t h e  i n j u r e d  c h i l d  ( e - g . ,  Knight 

v. Martelle ( 1 9 6 6 ) ,  53 D.L. R. (2d) 390 (Ont. C.A.)  ) . (See 

a l s o  Br i sson  v. C.P.R. (1969) ,  7 0  W . W . R .  479 (Man. C . A . ) ) .  

Indeed i n  B e t t l e s  v. C . N . R . ,  119291 4 D.L.R.  175 t h e  On ta r io  

Court of  Appeal went t o  some l eng ths  t o  f i n d  t h e  c h i l d  a  

t r e s p a s s e r .  She was accompanying h e r  f a t h e r  on h i s  rounds 

p i ck ing  up empty b o t t l e s  when h i s  t ruck  was s t r u c k  by a  

f r e i g h t  c a r  on d e f e n d a n t ' s  premises.  The c h i l d  was s i t t i n g  

i n  t h e  t ruck  and was i n j u r e d .  

An "a l lu rement"  has sometimes been t r e a t e d  a s  c r e a t i n g  

a  l i c e n s e  i n  t h e  case  of c h i l d r e n  though Addie says  t h a t  an 

a l lu rement  cannot  c r e a t e  a  l i c e n s e .  

There i s  a  t r end  toward r e l i e v i n g  c h i l d  t r e s p a s s e r s  i n  

two f a c t u a l  s i t u a t i o n s .  

(1) Where they a r e  known t o  f r equen t  a  p l a c e  w i th  hidden 

dangers t h e r e  may be l i a b i l i t y  f o r  f a i l u r e  t o  warn o r  poss ib ly  

t o  t ake  o t h e r  s t e p s .  The important  ca se  i s  Commissioner f o r  

Railways v. Cardy (1960-61), 104 C.L.R.  274. The ra i lway had - 



5 0 0  a c r e s  con ta in ing  b u i l d i n g s ,  va r ious  works and a  rubbish 

t i p  o r  dump, which formed a  l a r g e  mound. The a r e a  was open 

and c h i l d r e n  and even a d u l t s  went t o  t h e  t i p  looking f o r  

t h i n g s  t o  f i n d ,  o r  t o  p lay .  From time t o  t ime t h e  ra i lway 

dumped h o t  ashes  on t h e  t i p .  A c r u s t  formed on t h e  s u r f a c e .  

The p l a i n t i f f  was a  ba re foo t  14-year-old whose f e e t  went 

through t h e  c r u s t  a s  he was scrambling down t h e  s i d e  of t h e  

t i p ,  and he was badly burned. The t r i a l  judge t o l d  t h e  jury  

t o  dec ide  whether t h e  p l a i n t i f f  was a  l i c e n s e e  o r  t r e s p a s s e r .  

I f  t h e  l a t t e r ,  he must f a i l .  I f  t h e  former,  then t h e  jury  

would have t o  dec ide  whether t h e  h o t  ashes  c o n s t i t u t e d  a  

t r a p  known t o  t h e  defendant .  The jury  found f o r  t h e  p l a i n t i f f  

and t h e  defendant  appealed t o  t h e  f u l l  c o u r t  of New South 

Wales and then t o  t h e  High Court  of A u s t r a l i a .  

The upholding of t h e  judgments below i s  of secondary 

importance. The reasons  a r e  most s i g n i f i c a n t .  Dixon C . J .  

s a i d  t h a t  it was u n r e a l  t o  say t h a t  t h e  p l a i n t i f f  had a  

l i c e n s e .  Courts  have c r e a t e d  a  f i c t i o n a l  l i c e n s e  t o  he lp  o u t  

t r e s p a s s e r s .  I n  a  c a s e  l i k e  t h e  p r e s e n t ,  t h e  p l a i n t i f f  

should be t r e a t e d  a s  a  t r e s p a s s e r ,  bu t  " a  duty  e x i s t s  where, 

t o  t h e  knowledge of t h e  occup ie r ,  premises a r e  f requented  by 

s t r a n g e r s  o r  a r e  openly used by o t h e r  people and t h e  occupie r  

a c t i v e l y  c r e a t e s  a  s p e c i f i c  p e r i l  s e r i o u s l y  menacing t h e i r  

s a f e t y  o r  con t inues  it i n  e x i s t e n c e . "  La t e r  he says  

I n  p r i n c i p l e ,  a  duty  of c a r e  should r e s t  on 
a  man t o  safeguard o t h e r s  from a  grave danger 
of  s e r i o u s  harm i f  knowingly he has c r e a t e d  t h e  
danger o r  is r e spons ib l e  f o r  i t s  cont inued e x i s -  
t ence  and i s  aware of t h e  l i k e l i h o o d  of o t h e r s  
coming i n t o  proximity of t h e  danger and has  t h e  
means of p revent ing  it o r  of a v e r t i n g  t h e  danger 
o r  of  b r ing ing  it t o  t h e i r  knowledge. 

McTiernan J .  thought t h a t  t h e r e  was j u s t i f i c a t i o n  f o r  

ho ld ing  t h a t  t h e  p l a i n t i f f  had l eave  and l i c e n s e  t o  be on 



t h e  land.  The t i p  was an a l lu rement  t o  a  boy of h i s  age. 

Fu l l aga r  J. agreed t h a t  t h e  p l a i n t i f f  was a  t r e s p a s s e r .  

He says  t h a t  t h e  t r a d i t i o n a l  duty  owed t o  a  t r e s p a s s e r  has 

t o  do wi th  t h e  de fendan t ' s  occupat ion o r  c o n t r o l  of  p roper ty  

and t h a t  t h e r e  a r e  ca ses  i n  which t h e  occupie r ,  i n  a d d i t i o n  

t o  being an occupie r ,  s t a n d s  i n  some o t h e r  r e l a t i o n  t o  a  

t r e s p a s s e r  s o  t h a t  t h e  l a t t e r  becomes a  neighbour w i t h i n  

Lord A t k i n ' s  p r i n c i p l e .  The duty thus  imposed i s  n o t  

conf ined t o  " p o s i t i v e  a c t s  of neg l igen t  misfeasance" b u t  

ex tends  t o  omissions t o  t ake  a  reasonable  precau t ion .  

Windeyer J .  p o i n t s  o u t  t h r e e  dev ices  t h e  Courts  have 

used t o  a s s i s t  t r e s p a s s e r s .  

(1) To f i n d  conduct t o  be r e c k l e s s  o r  mal ic ious  

when it i s  n o t  r e a l l y  s o ;  

(2 )  To f i n d  some o t h e r  ca tegory  i n  t h e  Law of 

Tor t s  s o  a s  t o  impose l i a b i l i t y ,  e . g . ,  t h e  

hazardous ope ra t ion  by defendant a s  i n  

Bankstown (d i scussed  l a t e r ) .  Lynch v. 

Nurdin (1841) ,  1 Q.B. 29 i s  another  example. 

Thus i n  t h e  p r e s e n t  c a s e ,  t h e  defendant  has 

no du ty  t o  exclude o r  t o  remove t h e  danger ,  

b u t  he may have a  duty t o  warn of hidden 

dangers .  Windeyer J .  t h i n k s  t h a t  t h e  p l a i n t i f f  

might have succeeded on t h i s  b a s i s ;  

( 3 )  To f i n d  t h a t  t h e  p l a i n t i f f  was a  l i c e n s e e .  

H i s  Lordship seems t o  say t h a t  t h e  jury  was 

e n t i t l e d  t o  f i n d  he was. There i s  a  u s e f u l  

d i s c u s s i o n  of a l lu rement .  I t  i s  t h e  i n v i t a t i o n  

t h a t  c r e a t e s  t h e  f i c t i o n a l  l i c e n s e .  Even i f  



p l a i n t i f f  was a t r e s p a s s e r ,  he should 

recover  i n  t h e  c i rcumstances  because t h e r e  

was a duty  t o  warn. 

The Pr ivy  Council  i n  Qu in l an  r e j e c t e d  much of t h e  

reasoning  i n  Cardy bu t  d i d  n o t  demur t o  t h e  a c t u a l  d e c i s i o n .  

"The c i rcumstances  seemed t o  p l ace  t h e  ca se  square ly  among 

those  ' c h i l d r e n ' s  c a s e s ' ,  i n  which an occupie r  who has 

placed a dangerous ' a l l u r emen t '  on h i s  land i s  l i a b l e  f o r  

i n j u r y  caused by it t o  a s t r a y i n g  c h i l d . "  The High Court  

was c o r r e c t  i n  r e f u s i n g  t o  c a l l  t h e  boy a l i c e n s e e ;  indeed 

t h e  concept  of l i c e n s e  o r  permission i s  v i r t u a l l y  w i thou t  

meaning a s  app l i ed  t o  smal l  ch i ld ren .  (The boy was 1 4 . )  

The J u d i c i a l  Committee thought t h a t  t h e  d e f e n d a n t ' s  conduct 

must have been presumed t o  be s o  c a l l o u s  a s  t o  be capable  

of c o n s t i t u t i n g  wanton o r  i n t e n t i o n a l  harm, bu t  t h e  s t a t e -  

ments i n  Cardy t h a t  t h e  t r e s p a s s e r  can be a "neighbour" were 

r e j e c t e d .  The formula of Addie ' s  case  a p p l i e s ,  though i t  

may embrace an ex t ens ive  and expanding i n t e r p r e t a t i o n  of 

what i s  wanton o r  r e c k l e s s  conduct i n  a given s i t u a t i o n ,  and,  

i n  t h e  ca se  of c h i l d r e n ,  it w i l l  n o t  p rec lude  f u l l  weight 

being given t o  any r e c k l e s s  l ack  of c a r e  involved i n  a l lowing 

t h i n g s  n a t u r a l l y  dangerous t o  them t o  be a c c e s s i b l e  i n  t h e i r  

v i c i n i t y .  

We a t tempt  t o  s t a t e  t h e  r a t i o  of  Cardy a s  l i m i t e d  by 

Quinlan: where t h e r e  a r e  c o n s t a n t  t r e s p a s s e r s  and t h e  

occupie r  has c r e a t e d  a dangerous cond i t i on  on t h e  land h i s  

f a i l u r e  t o  warn o r  p r o t e c t  c h i l d r e n  a g a i n s t  t h e  danger may 

c o n s t i t u t e  r eck le s snes s .  I t  must be s t r e s s e d  t h a t  t h e  h o t  

ashes  were a cond i t i on ,  n o t  an a c t i v i t y .  One could frame 

t h e  r a t i o  i n  terms of a l lu rement ;  one could a l s o  express  it 

i n  terms of a duty  of reasonable  c a r e ,  bu t  t h i s  t h e  

J u d i c i a l  Committee s p e c i f i c a l l y  dec l ined  t o  do. 



Taking Quin lan ' s  exp lana t ion  of Cardy a s  t h e  law it 

probably would n o t  a f f e c t  t h e  r e s u l t  i n  Koehler v. Pen tecos t a l  

Assemblies (1957) ,  7 D.L.R. (2d) 616  ( B . C . )  where t h e  

defendant  dumped h o t  ashes  on a  rough heavily-wooded p a r t  

of  unfenced l and ,  nor  a  ca se  l i k e  Bonne v. Toews (1968) ,  

6 4  W.W.R. 1 (Man.) where t h e  f i r e  s e t  by defendant  was a lmost  

o u t  and he had no reason t o  t h ink  c h i l d r e n  would come on t h e  

land.  

( 2 )  The second s i t u a t i o n  i s  where t h e  defendant  has under 

h i s  c o n t r o l  a  h igh ly  dangerous agency such a s  e l e c t r i c  power 

and t h e  agency i s  near  a  p u b l i c  highway o r  o t h e r  p l a c e  t o  

which t r e s p a s s e r s  have ready acces s .  

The l ead ing  case  i s  Thompson v. Bankstown (1952-531, 

87 C.L.R. 619 .  The mun ic ipa l i t y  had placed a  power l i n e  on 

i t s  highway. A t  one t ime l i g h t n i n g  rods  had been n a i l e d  t o  

some of t h e  p o l e s ,  bu t  they were i n  d i s u s e .  A 13-year-old 

boy going a long  t h e  road saw a  b i r d ' s  n e s t  about 1 0  f e e t  up 

t h e  po le .  Standing on a  f r i e n d ' s  b i c y c l e  t o  t r y  t o  reach  i t ,  

and about  t o  l o s e  h i s  ba lance ,  he p u t  h i s  arms around t h e  

po le ,  coming i n  c o n t a c t  w i th  t h e  wire .  I t  had become charged 

w i t h  e l e c t r i c i t y  from c o n t a c t  wi th  t h e  high vo l t age  wires 

a t  t h e  t o p  of t h e  pole .  The boy rece ived  a  shock. The jury 

found f o r  t h e  p l a i n t i f f  on a  gene ra l  b a s i s  of negl igence.  

On appea l  t h e  f u l l  c o u r t  of New South Wales he ld  t h e  p l a i n t i f f  

t o  be a  t r e s p a s s e r  and reversed  t h e  dec i s ion .  The High Court  

he ld  t h a t  t h e r e  a r e  two competing c a t e g o r i e s  of du ty :  t h e  

o c c u p i e r ' s  duty  and t h e  g e n e r a l  duty r e s p e c t i n g  dangerous 

agenc ie s ,  such a s  e l e c t r i c i t y .  This  ca se  should n o t  be 

t r e a t e d  a s  one of o c c u p i e r s '  l i a b i l i t y  based on t h e  d e f e n d a n t ' s  

occupat ion of t h e  po le  and t h e  p l a i n t i f f  a s  a  t r e s p a s s e r .  

The b a s i s  of l i a b i l i t y  i s  t h e  f a i l u r e  of t h e  defendant  t o  

t ake  due p recau t ions  t o  p revent  damage from an extremely 



dangerous agency on a p u b l i c  highway. 

The comments on t h i s  ca se  i n  Quinlan a r e  impor tan t .  

The i r  Lordships have no doubt t h a t  Thompson's 
case  was c o r r e c t l y  decided.  I t  was one of t hose  
i n  which t h e  Court ,  f o r  s u f f i c i e n t  reason ,  i s  a b l e  
t o  hold  t h a t ,  a s  regards  t h e  a c c i d e n t  and t h e  
i n j u r y  caused, t h e  r e l a t i o n  of occupie r  and 
t r e s p a s s e r  does n o t  bear  on t h e  s i t u a t i o n  of t h e  
p a r t i e s .  The reason t h e r e  he ld  s u f f i c i e n t  was 
t h a t  t h e  co rpo ra t ion  was main ta in ing  on and over  
a p u b l i c  p l ace  a h igh ly  dangerous e l e c t r i c  t r a n s -  
miss ion system i n  a d e f e c t i v e  cond i t i on .  

Then t h e  judgment r e j e c t s  t h o s e  s t a t emen t s  i n  Thompson which 

p o s t u l a t e  a Donoghue v. Stevenson duty of ca re .  

I t  i s  apparen t  then t h a t  t h e r e  a r e  s i t u a t i o n s  i n  which 

t h e  occup ie r - t r e spas se r  r e l a t i o n s h i p  i s  superseded by another .  

We a t tempt  t o  s t a t e  t h e  p r i n c i p l e  of Thompson t o  t h e  e x t e n t  

t h a t  Quin lan  approved it: an occupie r  i s  under a duty  of 

reasonable  c a r e  t o  c h i l d  t r e s p a s s e r s  when t h e  occupie r  has  

a dangerous agency under i t s  c o n t r o l  i n  a p u b l i c  p l ace .  

Whether one could add "o r  near  a p u b l i c  p lace"  may be 

deba tab le .  

The Manitoba case  of Lengyel v. Manitoba Power Commission 

(1958) ,  1 2  D . L . R .  (2d) 1 2 6  i s  w i t h i n  t h e  p r i n c i p l e  s t a t e d .  

Because of highway c o n s t r u c t i o n ,  t h e  defendant  had t o  move 

some of i t s  po les  and t o  i n s t a l l  a  p o r t a b l e  s u b s t a t i o n  ( a  

t rans former  on a t r a i l e r ) .  This  equipment was placed i n  a 

d i t c h  on t h e  highway right-of-way and was e n c i r c l e d  by a 

snow fence .  The Manitoba Court of Appeal r e fused  t o  hold 

t h e  defendant  t o  be occupie r .  The mere p l ac ing  of  t h i s  

i n e f f e c t i v e  b a r r i e r  does n o t  enable  t h e  defendant  t o  a l t e r  

i t s  l i a b i l i t y  which must be decided on negl igence.  This  



equipment was an a l lu rement  on a  p u b l i c  highway and h igh ly  

dangerous. The fence and a r e d  f l a g  d i d  n o t  convey t o  a  

seven year  o l d  c h i l d  a  warning of t h e  danger.  

Another c a s e  w i t h i n  t h e  same gene ra l  p r i n c i p l e  i s  

Jones  v .  Calgary ( 1 9 6 9 ) ,  67 W.W.R. 589 where a  nine-year 

o l d  was i n j u r e d  when he passed near  a  l a r g e  box con ta in ing  

a  t rans former ,  i n s t a l l e d  on a  concre te  base by t h e  C i t y  i n  

t h e  back of a  s t o r e  where p l a i n t i f f  was an i n v i t e e .  Kirby 

J. r e fused  t o  d e a l  w i th  t h e  ca se  a g a i n s t  t h e  C i t y  a s  one of 

o c c u p i e r s '  l i a b i l i t y  and found a g a i n s t  t h e  C i t y ,  because it 

had a  d e f e c t i v e  lock on t h e  box, p e r m i t t i n g  t h e  door t o  open. 

There a r e ,  of course ,  o t h e r  cases  of e l e c t r i c  shock 

i n  which t h e  defendant  has n o t  been he ld  l i a b l e ,  because t h e  

c h i l d  had t o  go t o  extreme l eng ths  t o  reach t h e  danger a r e a ,  

e . g . ,  Dean v. Edmonton, sup ra ,  Graham v.  Eas te rn  Woodworkers 

(1959) ,  18 D.L.R. (2d) 2 6 0  (N.S.C.A.) and McGlone v. B r i t i s h  

Railway Board, [19661 S.L.T. 1 i n  t h e  House of Lords. The 

l a t t e r  i s  a  S c o t t i s h  case  decided under t h e  Occupiers '  

L i a b i l i t y  Act of Scot land which, un l ike  t h e  Engl i sh ,  extends  

t o  t r e s p a s s e r s .  

A ca se  which may seem c l o s e r  t o  Thompson, bu t  which 

f a i l e d ,  i s  P a r t r i d g e  v .  Etobicoke (1956) ,  1 D.L.R.  (2d) 6 4 0  

(Ont. C . A . ) .  A guy wi re  was s t r u n g  near  a  sidewalk and a  

f i f t een -yea r -o ld  boy jumped and grasped it above and below 

t h e  i n s u l a t o r .  H i s  a c t  brought t h e  guy wi re  i n t o  c o n t a c t  

w i th  a  l i v e  wi re .  The defendant  was found n o t  n e g l i g e n t  i n  

s p i t e  of t h e  high du ty  of c a r e  imposed on it; bes ides  t h e  

boy was a  t r e s p a s s e r  on t h e  w i re  and defendant  d i d  nothing 

i n  r e c k l e s s  d i s r e g a r d  of h i s  presence.  I n  c o n t r a s t  t o  t h e  

l a s t  c a s e  i s  Nixon v. Man. Power Comm. ( 1 9 6 0 1 ,  2 1  D . L . R .  

(2d) 68 (Man.) i n  which Freedman J .  r e fused  t o  f i n d  c h i l d r e n  

swinging on a guy wi re  t o  be t r e s p a s s e r s .  



BASIC RECOMMENDATIONS FOR STATUTORY REFORM 

I n  our  op in ion ,  t h e  law which we have o u t l i n e d  i s  n o t  

s a t i s f a c t o r y .  I t  f o r c e s  t h e  Courts  t o  concen t r a t e  on t echn i -  

c a l i t i e s  t o  t h e  exc lus ion  of p r i n c i p l e s .  I t  does n o t  g ive  

p r a c t i c a l  guidance t o  occup ie r s .  

The Court must f i r s t  s e l e c t  t h e  ca tegory  i n t o  which a  

person on r e a l  p roper ty  f a l l s .  I t  must do s o  by r u l e s  which 

a r e  h igh ly  a r t i f i c i a l  and based upon d i s t i n c t i o n s  which have,  

i n  o u r  op in ion ,  no s u f f i c i e n t l y  r a t i o n a l  b a s i s .  I t  must 

then dec ide ,  i n  some cases  whether t h e  c i rcumstances  c o n s t i -  

t u t e  an unusual  danger which t h e  occupier  knew o r  should 

have known about ;  i n  o t h e r s  whether t h e r e  was a  hidden t r a p ;  

and s o  on. The i s s u e s  t o  which t h e  C o u r t ' s  a t t e n t i o n  must 

be d i r e c t e d  do n o t ,  i n  our  op in ion ,  r a i s e  t h e  ques t ion  which 

should be decided,  namely, whether A ,  i n  a l l  t h e  c i rcumstances  

of t h e  ca se ,  has  ac t ed  wi th  t h e  due regard  f o r  t h e  s a f e t y  of 

B. 

The occupie r  i s  t o l d  t h a t  he cannot  know what he should 

do u n t i l  he knows t h e  l e g a l  s t a t u s  of those  who w i l l  be coming 

o n t o  h i s  p rope r ty .  In  determining whether o r  how c a r e f u l l y  

he should remove t h e  i c e  from h i s  s idewalk,  he should t a k e  

advice  a s  t o  whether h i s  s o c i a l  g u e s t  o r  h i s  mailman i s  a  

l i c e n s e e  o r  an i n v i t e e ;  only then can he go on t o  dec ide  

whether he must guard a g a i n s t  hidden t r a p s  o r  whether he 

must go on t o  guard a g a i n s t  unusual  dangers ,  o r  whether,  i n  

t h e  extreme c a s e ,  he must make t h e  p rope r ty  a s  s a f e  a s  

reasonable  c a r e  can make it. 

I t  i s  our  opinion t h a t  t h e r e  should be a  common duty 

of c a r e  t o  a l l  " v i s i t o r s "  whom w e  d e f i n e  l a t e r .  That duty  



should be the duty to take such care as is reasonable under 

all the circumstances to see that visitors will be reasonably 

safe. This is the duty imposed by the English Act, though 

we would define "visitor" somewhat more broadly. 

If this recommendation should be adopted, the Court 

would in most cases spend its time and energy in determining 

one question: did the occupier exercise reasonable care? 

This, in our opinion, should be the true issue between the 

occupier and the visitor; and we believe this opinion to be 

within the current of our modern law as exemplified by 

Donoghue v. Stevenson. 

It will be seen that we do not recommend the extension 

of the duty to all trespassers and that there will therefore 

be some cases where the Courts will have to direct their 

minds toward categorization. However, we believe that our 

recommendations will cause this categorization to be carried 

out on rational grounds rather than the artificial ones 

which we have described. 

It will be seen that we have left the determination of 

what is reasonable to the Courts. We believe this to be right. 

The law does this elsewhere in the field of negligence, and 

this field is one with which the Courts are familiar by 

training and experience. It may be argued that this recommen- 

dation will not solve anything because the Courts will develop 

new rules as to what does or does not constitute negligence 

under particular types of circumstances. They may do so, but 

we think that the recommendations which we have made will free 

them to have regard to the fundamental considerations which 

are obscured by the present artificial rules, and that the 

jurisprudence will develop along orderly and rational lines. 



RECOMMENDATION 

T H A T  T H E  O C C U P I E R  OWES TO A L L  V I S I T O R S  THE 
SAME DUTY OF C A R E .  AND T H A T  THE COMMON DUTY OF 
?ARE I S  A  DUTY T O ' T A K E  SUCH CARE AS IN A L L  THE . - .- 

C l R C U M S T A N C E S  OF THE C A S E  I S  R E A S O N A B L E  TO S E E  
T H A T  A  V I S I T O R  W I L L  BE REASONABLY S A F E  1N U S I N G  
T H E  P R E M I S E S  FOR T H E  PURPOSES FOR WHICH HE I S  
I N V I T E D  OR P E R M I T T E D  BY THE O C C U P I E R  OR I S  
P E R M I T T E D  BY LAW TO BE THERE AND T H I S  DUTY A P P L I E S  
TO THE C O N D I T I O N  OF THE P R E M I S E S ,  A C T I V I T I E S  ON 
THE P R E M I S E S  AND T H E  CONDUCT O F  T H I R D  P A R T I E S .  

I t  w i l l  be  noted t h a t  t h i s  recommendation fol lows 

c l o s e l y  England 's  s. 2 ( 1 )  and ( 2 )  though t h e  ma t t e r  of 

ex t ens ion ,  r e s t r i c t i o n ,  modi f ica t ion  o r  exc lus ion  of t h e  

duty  w e  d e a l  w i th  l a t e r .  I t  w i l l  be noted t o o  t h a t  we 

inc lude  s p e c i f i c a l l y  persons e n t i t l e d  t o  be on t h e  premises 

a s  of r i g h t ,  who a r e  d e a l t  w i th  s e p a r a t e l y  i n  England ' s  

s. 2 ( 6 ) .  

I n  making t h i s  recommendation we have examined t h e  

r epo r t ed  ca ses  on t h e  Engl i sh  Act and conclude t h a t  it has  

worked w e l l .  Very few d e c i s i o n s  have appeared i n  t h e  major 

r e p o r t s  and they d e a l  wi th  two f a c t u a l  ques t ions :  W a s  t h e  

defendant  an occuper? Was he  neg l igen t?  A s  t o  Scot land  

and N e w  Zealand we have found b u t  one r epo r t ed  c a s e  from 

each country .  

The only j u d i c i a l  comments we have found a r e  favourable .  

I n  Roles v. Nathan, [I9631 2  A l l  E . R .  9 0 8 ,  Lord Denning s a i d :  

This i s  t h e  f i r s t  t ime t h a t  we have had t o  
cons ide r  t h a t  Act. I t  has been very b e n e f i c i a l .  
I t  has  r i d  us of t hose  two unpleasant  c h a r a c t e r s ,  
t h e  i n v i t e e  and t h e  l i c e n s e e ,  who haunted t h e  
c o u r t s  f o r  y e a r s ,  and it has rep laced  them by 
t h e  a t t r a c t i v e  f i g u r e  of a  v i s i t o r ,  who has  s o  
f a r  given no t r o u b l e  a t  a l l .  The Act has  now been 



i n  f o r c e  s i x  y e a r s ,  and hard ly  any c a s e  has  
come before  t h e  c o u r t s  i n  which i ts  i n t e r p r e -  
t a t i o n  has  had t o  be considered.  

I n  Videan v.  B r i t i s h  Tpt.  Comm., [1963] 2 A l l  E . R .  

860 Pearson L.J. remarked t h a t  s i n c e  t h e  Act was passed " t h e r e  

i s  no longer  any need f o r  t h i s  branch of t h e  law t o  be 

encumbered wi th  a r t i f i c i a l  d i s t i n c t i o n s  and complex i t i es . "  

Lord Diplock, who had been a member of t h e  Law Reform 

Committee when it recommended t h e  A c t  i n  1954 and who had 

d i s s e n t e d  from i t s  main recommendations, i n  Savory v. Holland,  

[19641 3 A l l  E .R .  18 r e f e r r e d  wi th  s a t i s f a c t i o n  t o  t h e  

a b o l i t i o n  of t h e  " u n a t t r a c t i v e  d o c t r i n e s "  of occup ie r s '  

l i a b i l i t y .  

One ques t ion  t h a t  has been r a i s e d  by commentators i s  

whether t h e  common duty extends  t o  a c t i v i t i e s  as w e l l  a s  t o  

cond i t i ons .  W e  agree  w i th  Salmond (15th ed. 337 f . n .  4 7 )  

t h a t  on a proper  i n t e r p r e t a t i o n  it a p p l i e s  t o  both.  W e  

t h ink  it should and t h a t  it should extend,  t o o ,  t o  a du ty  

t o  s e e  t h a t  t h e  v i s i t o r  w i l l  be reasonably s a f e  i n  connection 

wi th  a c t s  of  t h i r d  p a r t i e s  ( e . g . ,  t h e  youths on t h e  f l a g  

po le  i n  Booth v. S t .  C a t h e r i n e ' s ,  o r  t h e  boy i n  a s t o r e  

p lay ing  wi th  an a i r  p i s t o l  i n  Hanes v. Kennedy, [1941] S.C.R. 

384, o r  t h e  obs t reperous  pa t ron  i n  a n i g h t  c l u b  i n  Lehnert  

v. Nelson, [I9471 4 D.L.R. 473 B . C .  Our recommendation 

i s  designed t o  ensure  t h a t  t h e  A c t  a p p l i e s  i n  t h e s e  circum- 

s t a n c e s  

We t u r n  now t o  t h e  meaning of v i s i t o r .  I t  embraces 

persons  w i th in  t h e  f i r s t  f ou r  of  t h e  f i v e  c a t e g o r i e s  desc r ibed .  

We propose t o  cover  t oo  t h e  person whose presence has become 

utidawful and who i s  t ak ing  reasonable  s t e p s  t o  l eave .  We have 



considered whether t o  i nc lude  persons  who have dev ia t ed  

s l i g h t l y  from t h e  highway a s  i n  Barnes v .  Ward - (1850) ,  

9 C.B.  392. We th ink  it unnecessary,  because t h e  p l a i n t i f f  

c la ims i n  nu isance  as t h e  u se r  of  a  highway. 

We have a l s o  considered whether it i s  necessary i n  

d e f i n i n g  " v i s i t o r "  t o  i nc lude  a  t e n a n t  of a  p a r t  of  a  

bu i ld ing ,  h i s  family  o r  h i s  v i s i t o r s  i n  connect ion wi th  

t h e  common a reas .  Under t h e  common law t h e  g r e a t  i s s u e  a s  

t o  members of t h e  t e n a n t ' s  family  and h i s  i n v i t e e s  has been 

whether they a r e  i n v i t e e s  o r  l i c e n s e e s  of t h e  l and lo rd .  

Our proposa l  makes them v i s i t o r s .  A s  t o  t h e  t e n a n t  h imse l f ,  

Dunster v. H o l l i s ,  119181 2  K . B .  795 holds  t h a t  a  l e s s o r  i s  

under a  du ty  t o  h i s  t e n a n t  t o  t ake  reasonable  c a r e  t o  keep 

t h e  common a r e a s ,  such a s  s t e p s ,  i n  a  reasonably s a f e  

cond i t i on .  The Ontar io  Court  of  Appeal i n  S i n c l a i r  v. 

Hudson Coal Co. ( 1 9 6 6 )  , 56 D.L.  R. (2d) 484 app l i ed  Dunster 

where t h e  t e n a n t  s l i p p e d  on an i c y  footwalk though t h e  Court 

thought  t h a t  had t h e  use  t h e  p l a i n t i f f  was making of t h e  

common a r e a  been t h e  main purpose of t h e  l e t t i n g ,  Maclenan 

v .  Segar would have app l i ed .  

I n  a  comparatively e a r l y  A lbe r t a  c a s e ,  Watts v .  Adams 

Bros . ,  119271 3  W.W.R. 580, t h e  Appel la te  Div is ion  he ld  t h a t  

t h e  premises need only be a s  s a f e  a s  they appear t o  be. That  

was a  ca se  of an un l igh ted  s t a i rway .  La t e r  A lbe r t a  c a s e s ,  

though n o t  c r i t i c i z i n g  Watts ,  apply Dunster: 

McPherson v. C r e d i t  Fonc ie r ,  [I9291 3  W.W.R. 348 

(App. Div.) (balcony r a i l i n g  g iv ing  way). 

Reid v. Brennan (1957) ,  21 W . W . R .  668 (broken - 
c l o t h e s  l i n e  coming i n  c o n t a c t  w i th  power l i n e )  



A tenant as well as his family and visitors are 

visitors within the proposed definition and no special mention 

need be made of any of them. 

RECOMMENDATION 

V I S I T O R  MEANS:  

1 .  A  PERSON WHOSE P R E S E N C E  ON REAL PROPERTY 
I S  NOT UNLAWFUL.  

2 .  A  PERSON WHOSE PRESENCE ON PROPERTY HAS 
BECOME UNLAWFUL AND WHO I S  T A K I N G  R E A S O N A B L E  
S T E P S  TO LEAVE T H A T  P R O P E R T Y .  

In making this recommendation we intend that it 

exclude trespassers (subject to a later recommendation about 

child trespassers), to the end that all entrants will be 

visitors or trespassers. 

In connection with the English Act, the English Report 

had recommended abolition of the distinction between invitees 

and licensees (para. 95 (2) ) . The Act does not effect this 

recommendation (s. 1(2)), though a common duty of care is 

created. Salmond (15th ed. p. 338) says "It is not yet 

settled whether it is the particular visitor or the class 

to which he belongs who must be made safe." The present 

reconmendations abolish the classes so we see no problem. 

A word in connection with the exclusion of trespassers 

from the common duty of care. We gave much consideration to 

the Scottish Act which includes all persons coming on land 

and to Prof. T. B. Smith's support of that Act (Full Circle: 

The Law of Occupiers' Liability in Scotland in "Studies 

Critical and Comparative" (1962))and to the fact that Quebec 

does not have the rigid common law rules and also to the 



views of Hughes i n  t h e  a r t i c l e  c i t e d  e a r l i e r  and of Harper 

and James on T o r t s  ( (1956)  Vol. 2 a t  1435-1470) and t o  t h e  

N e w  South Wales Working paper.  We conclude t h a t ,  s u b j e c t  t o  

what i s  s a i d  l a t e r  about c h i l d  t r e s p a s s e r s ,  t h a t  t h e  p r e s e n t  

law r e l a t i n g  t o  t r e s p a s s e r s  i s  s a t i s f a c t o r y .  That  i s  t o  

say t h e  occupie r  should be l i a b l e  t o  t h e  t r e s p a s s e r  f o r  

damage from w i l f u l n e s s  o r  r eck le s snes s .  We a r e  aware of 

t h e  view t h a t  it i s  impossible  t o  e s t a b l i s h  a d i v i d i n g  l i n e  

between w i l f u l  harm on t h e  one hand and ord inary  negl igence 

on t h e  o the r .  S i r  Owen Dixon took t h i s  view i n  Tpt.  Commrs. 

v. Barton (1933) ,  49  C.L.R. 1 1 4  a t  131 and it has  o f t e n  

been s a i d  t h a t  g ross  neg l igence ,  which i s  probably synonomous 

wi th  r e c k l e s s n e s s ,  i s  only negl igence wi th  a v i t u p e r a t i v e  

e p i t h e t .  We p o i n t  o u t ,  however, t h a t  degrees  of negl igence 

go back a t  l e a s t  t o  Coggs v. Bernard (1703) ,  2 Lord Raymond 

909. 

RECOMMENDATION 

T H A T  THE L I A 6 l L I T Y  OF O C C U P I E R S  TO T R E S P A S S E R S  
BE FOR W I L F U L  OR R E C K L E S S  CONDUCT, S U B J E C T  TO T H E  
S P E C I A L  P R O V I S I O N  FOR C H I L D  T R E S P A S S E R S .  

The account w e  have given of t h e  law r e s p e c t i n g  c h i l d  

t r e s p a s s e r s  shows t h a t  from t ime t o  time s u b s t a n t i a l  in roads  

have been made i n t o  t h e  somewhat s t e r n  r u l e  of Addie. Should 

they be expanded t o  g i v e  t o  t h e  c h i l d  t r e s p a s s e r  t h e  b e n e f i t  

of t h e  common duty of ca re?  We have a l ready  dec l ined  t o  

impose t h i s  duty  i n  favour of t r e s p a s s e r s  gene ra l ly .  While 

t h e  argument f o r  c h i l d  t r e s p a s s e r s  i s  s t r o n g e r ,  and indeed 

t h e r e  i s  an element of u n r e a l i t y  i n  c a l l i n g  a smal l  c h i l d  a 

t r e s p a s s e r ,  we a r e  n o t  prepared t o  recommend ex tens ion  t o  

them of a gene ra l  du ty  of c a r e  under t h e  p r i n c i p l e  of  

Donoghue v. Stevenson. We a r e  aware t h a t  i n  d i smis s ing  t h e  



a c t i o n  of a c h i l d  t r e s p a s s e r  i n  McGlone v. B r i t i s h  Railways 

Board, 119661 S.C. 1, t h e  House of Lords s t r e s s e d  t h a t  t h e  

S c o t t i s h  Act does n o t  make t h e  occupie r  an i n s u r e r .  I n  

McGlone t h e  measures taken t o  keep persons  away from t h e  

t ransformer  d i scharged  t h e  duty  of c a r e  even though t h e  

p l a i n t i f f  managed t o  g e t  i n s i d e  t h e  fence.  

Although McGlone g i v e s  suppor t  t o  t hose  who say t h a t  

a  g e n e r a l  duty  of c a r e  t o  t r e s p a s s e r s  w i l l  n o t  pu t  an undue 

burden on occupie rs  we t h i n k  t h e r e  i s  a r i s k  of t h i s  occu r r ing  

and p r e f e r  n o t  t o  c r e a t e  such a duty  even i n  favour of c h i l d  

t r e s p a s s e r s .  

We t h i n k  it a p p r o p r i a t e ,  however, i n  s p e c i f i c  circum- 

s t a n c e s ,  t o  impose a gene ra l  duty  of c a r e  i n  favour  of c h i l d  

t r e s p a s s e r s .  I n  framing recommendations t o  embrance t h e s e  

c i rcumstances  we have found t h e  p rov i s ions  i n  t h e  Restatement 

on T o r t s  Second t o  be h e l p f u l .  Sec t ions  333-338 d e a l  w i th  

t r e s p a s s e r s  g e n e r a l l y  and s .  339 wi th  c h i l d  t r e s p a s s e r s .  

(The fo l lowing  i s  a summary.) 

General  r u l e :  The occupie r  owes no duty of 

reasonable  c a r e  a s  t o  ( a )  cond i t i ons ,  (b )  a c t i v i t i e s  

(s.  333) .  

Except ions:  

(1) Where t h e r e  a r e  cons t an t  t r e s p a s s e r s  i n  a 

l i m i t e d  a r e a ,  h igh ly  dangerous a c t i v i t i e s  

must be c a r r i e d  os w i t h  r easonable  c a r e  

(s .  334) , [quoted by Davis J. i n  Kizlykl ; 

and h igh ly  dangerous a r t i f i c i a l  cond i t i ons  

impose a duty of reasonable  c a r e  t o  warn 

(s.  335) .  



( 2 )  Where t h e r e  a r e  known t r e s p a s s e r s ,  dangerous 

a c t i v i t i e s  must be c a r r i e d  on wi th  reasonable  

c a r e  (s. 336) ;  and h igh ly  dangerous a r t i f i c i a l  

cond i t i ons  impose a du ty  of reasonable  c a r e  t o  

warn (s.  337) ;  and dangerous c o n t r o l l a b l e  f o r c e s  

impose a duty  of reasonable  c a r e  t o  c o n t r o l  o r  

warn (s. 338).  

(3 )  Where t h e r e  a r e  t r e s p a s s i n g  c h i l d r e n ,  h igh ly  

dangerous a r t i f i c i a l  cond i t i ons  impose a du ty  

of reasonable  c a r e  (s.  339) provided .- 

( a )  t h e  occupie r  has reason t o  know c h i l d r e n  

a r e  l i k e l y  t o  t r e s p a s s  (subpara.  ( a ) ) ,  

( b )  t h e  c h i l d r e n  do n o t  a p p r e c i a t e  t h e  r i s k  

(subpara.  ( c ) ) ,  

(c)  t h e  u t i l i t y  of t h e  cond i t i on  and burden 

of e l i m i n a t i n g  it a r e  s l i g h t  compared t o  

t h e  r i s k  t o  c h i l d r e n  (Subpara. (d )  ) . 

We favour  t h e  gene ra l  p r i n c i p l e  o f  s .  339 save t h a t  

it should n o t  be  r e s t r i c t e d  t o  a r t i f i c i a l  cond i t i ons .  A s  

P r o s s e r  s ays  (p .  376):  " I t  i s  d i f f i c u l t  t o  s ee  why t h e  

o r i g i n  of t h e  cond i t i on  should i n  i t s e l f  make a l l  t h e  

d i f f e r e n c e ,  i f  t h e  possessor  could e a s i l y  remove it o r  

p r o t e c t  a g a i n s t  it, and f a i l s  t o  do s o . "  While s. 339 i s  

s t a t e d  i n  d i f f e r e n t  terms from t h e  r u l e s  i n  Cardy and Thompson 

v.  Bankstown we t h i n k  it covers  them. However it does n o t  

extend t o  a c t i v i t i e s  a s  d i s t i n c t  from cond i t i ons .  This  i s  

d o u b t l e s s  because ss. 334 and 336, d e a l i n g  wi th  t r e s p a s s e r s  

g e n e r a l l y  impose a du ty  of c a r e  i n  r e s p e c t  of a c t i v i t i e s  i n  

s p e c i f i c  c i rcumstances .  We th ink  t h a t  a combination of 

ss .  339 and 336 (conf ined t o  c h i l d  t r e s p a s s e r s )  w i l l  s e r v e  

t h e  purpose of e s t a b l i s h i n g  a du ty  o f  reasonable  c a r e  where 



it should e x i s t ,  and w i l l  do so  wi thout  p l ac ing  an undue 

burden on t h e  occupie r .  

RECOMMENDATION 

WHERE AN O C C U P I E R  KNOWS OR HAS REASON TO K N O W  
T H A T  THERE ARE T R E S P A S S I N G  C H I L D R E N  ON H I S  
P R E M I S E S  AND THAT C O N D I T I O N S  OR A C T I V I T I E S  ON 
THE P R E M I S E S  C R E A T E  A  DANGER OF DEATH OR S E R I O U S  
B O D I L Y  HARM TO T H O S E  C H I L D R E N .  T H E  O C C U P I E R  I S  
U N D E R  T H E  C O M M O N  D U T Y  O F  C A R E ' T O W A R D  T H E M ;  I N  
D E T E R M I N I N G  WHETHER THE DUTY HAS BEEN DISCHARGED 
C O N S I D E R A T I O N  W I L L  BE G I V E N  TO T H E  YOUTH OF THE 
C H I L D R E N  AND T H E I R  I N A B I L I T Y  TO A P P R E C I A T E  T H E  
R I S K  AND ALSO TO T H E  BURDEN OF E L I M I N A T I N G  T H E  
DANGER OR P R O T E C T I N G  THE C H I L D R E N  A S  COMPARED 
TO T H E  R I S K  TO THEM.  

The phrase  "reason t o  know" means t h a t  t h e  occupie r  

has knowledge of f a c t s  from which t h e  average man would 

i n f e r  t h a t  c h i l d r e n  a r e  p r e s e n t  o r  t h a t  t h e i r  presence i s  

s o  h igh ly  probable  t h a t  t h e  occupier  should conduct himself  

on t h e  assumption t h a t  they a r e  p r e s e n t  (Rest .  on T o r t s ,  

(2d) s. 1 2 ) .  I t  imposes a  s l i g h t l y  l i g h t e r  burden on t h e  

occupie r  than  would t h e  phrase  "should know". We sugges t  

t o  t h e  draftsman t h a t  it w i l l  be d e s i r a b l e  t o  d e f i n e  "reason 

t o  know" i n  t h e  sense  of t h e  d e f i n i t i o n  of t h e  phrase  i n  t h e  

Restatement (s .  1 2  (1) ) . 

I t  w i l l  be noted t h a t  t h e  recommendation avoids  t h e  

term "a l lu rement" .  I t  i s  an u n s a t i s f a c t o r y  concept.  There 

i s  d i f f i c u l t y  i n  knowing what i s  an a l lu rement  and t h e r e  i s  

g r e a t  u n c e r t a i n t y  a s  t o  i t s  e f f e c t .  The recommendation says  

cons ide ra t ion  is t o  be given t o  t h e  youth of t h e  c h i l d r e n  

and t h e i r  i n a b i l i t y  t o  a p p r e c i a t e  t h e  r i s k .  This  enables  t h e  

Court  t o  t ake  i n t o  cons ide ra t ion  t h i n g s  t h a t  a r e  a t t r a c t i v e  

t o  a  c h i l d  wi thout  p u t t i n g  them i n t o  a  s p e c i f i c  ca tegory  



and wi thout  r e q u i r i n g  t h a t  they have " lu red"  t h e  c h i l d  on to  

t h e  land.  

V I I I  

GENERAL CONSIDERATIONS RELATING TO CHILDREN 

We d e a l  w i th  t h e s e  s e p a r a t e l y  from t h e  s u b j e c t  of 

duty  t o  c h i l d  t r e s p a s s e r s  because they apply t o  a l l  ch i ld ren .  

For example t h e  Engl ish  Act ,  which does n o t  cover tres- 

p a s s e r s ,  r e f e r s  t o  c h i l d r e n  i n  connection wi th  t h e  p ropos i t i on  

t h a t  "an occupie r  must be prepared f o r  c h i l d r e n  t o  be  l e s s  

c a r e f u l  than a d u l t s . "  

The Engl i sh  Act does n o t  d e f i n e  " c h i l d " .  We th ink  it 

i n a d v i s a b l e  t o  a t tempt  a  d e f i n i t i o n  f o r  much depends on t h e  

con tex t .  I n  connection wi th  a l lu rement ,  Fa r th ing  J. i n  

McEwen v. C.N.R.  (1962) ,  38 W . W . R .  76 thought t h a t  t h e  concept 

on ly  a p p l i e s  when t h e  c h i l d  i s  seven y e a r s  o r  younger. The 

cases  do n o t  suppor t  such a  r i g i d  r u l e .  I n  connect ion wi th  

c o n t r i b u t o r y  negl igence t h e  Supreme Court i n  McEllistrum v. 

Etches ,  [I9561 S.C.R. 787 r e fused  t o  say t h a t  a  c h i l d  of 

s i x  could n o t  be g u i l t y  of con t r ibu to ry  neg l igence .  

Sometimes an analogy i s  made t o  t h e  c r i m i n a l  law 

(Code ss. 12,  1 3 ) ,  s o  t h a t  a  c h i l d  under seven i s  he ld  incapable  

of negl igence o r  con t r ibu to ry  negl igence and one under fou r t een  

i s  presumed s o  t o  be incapable  u n t i l  t h e  con t r a ry  i s  shown. 

The Supreme Court  used t h i s  analogy i n  Acadia Coal Co. v. 

M c N e i l ,  [19271 S.C.R. 4 9 7 ,  i n  ho ld ing  t h a t  c h i l d r e n  of seven 

and n i n e  were n o t  bound by an enactment which made t h e  

t r e s p a s s i n g  on ra i lway  t r a c k s  an of fence .  P ros se r  t h i n k s  t h e  

analogy a  dubious one. 



The g r e a t  ma jo r i t y  of t h e  c o u r t s  have r e j e c t e d  
any such f i x e d  and a r b i t r a r y  r u l e s  of d e l i m i t a t i o n ,  
and have he ld  t h a t  c h i l d r e n  w e l l  under t h e  age of 
seven can be capable  of some n e g l i g e n t  conduct. 
Undoubtedly t h e r e  i s  an i r r e d u c i b l e  minimum, 
probably somewhere i n  t h e  neighborhood of f o u r  
yea r s  of  age,  b u t  it ought n o t  t o  be f i x e d  by 
r u l e s  l a i d  down i n  advance wi thout  regard  t o  t h e  
p a r t i c u l a r  ca se .  A s  t h e  age dec reases ,  t h e r e  a r e  
simply fewer p o s s i b i l i t y  of neg l igence ,  u n t i l  
f i n a l l y ,  a t  some inde te rmina te  p o i n t ,  t h e r e  a r e  
none a t  a l l .  There i s  even more reason t o  say 
t h a t  t h e r e  i s  no a r b i t r a r y  maximum age ,  beyond 
which a  minor i s  t o  be he ld  t o  t h e  same s t anda rd  
a s  an a d u l t  (pp. 158-159). 

I t  w i l l  be r e c a l l e d  t h a t  t h e  recommendation r e s p e c t i n g  

c h i l d  t r e s p a s s e r s  provides  t h a t  cons ide ra t ion  be given t o  

t h e  youth of t h e  c h i l d r e n  and t h e i r  i n a b i l i t y  t o  a p p r e c i a t e  

t h e  r i s k .  The comment on t h e  corresponding p rov i s ion  i n  

t h e  Restatement (s .  339 ( c )  ) reads :  

In  t h e  g r e a t  ma jo r i t y  of  t h e  ca ses  i n  which 
t h e  r u l e  he re  s t a t e d  has been a p p l i e d ,  t h e  
p l a i n t i f f  has been a  c h i l d  of n o t  more than  
twelve y e a r s  of  age. The e a r l i e s t  d e c i s i o n s  a s  
t o  t h e  t u r n t a b l e s  a l l  involved c h i l d r e n  of t h e  
age of mischief  between s i x  and twelve. The 
l a t e r  c a s e s ,  however, have included a  s u b s t a n t i a l  
number i n  which recovery has been pe rmi t t ed ,  under 
t h e  r u l e  s t a t e d ,  where t h e  c h i l d  i s  of high school  
age,  ranging i n  a  few i n s t a n c e s  a s  h igh  a s  s i x t e e n  
o r  seventeen y e a r s .  The explana t ion  no doubt l i e s  
i n  t h e  f a c t  t h a t  i n  our  p r e s e n t  hazardous c i v i l i -  
z a t i o n  some types  of danger have become common, 
which an immature adolescen t  may reasonably n o t  
a p p r e c i a t e ,  a l though an a d u l t  may be expected t o  
do so .  The r u l e  s t a t e d  i n  t h i s  Sec t ion  i s  n o t  
l i m i t e d  t o  'young' c h i l d r e n ,  o r  t o  t hose  ' o f  
t ende r  y e a r s '  s o  long a s  t h e  c h i l d  i s  s t i l l  too  
young t o  a p p r e c i a t e  t h e  danger,  a s  s t a t e d  i n  
Clause ( c ) .  

A few c o u r t s  have at tempted t o  s t a t e  a r b i t r a r y  
age l i m i t s ,  s e t t i n g  a  maximum age of fou r t een  f o r  
t h e  p o s s i b l e  a p p l i c a t i o n  of t h e  r u l e .  This u s u a l l y  
has been taken over from t h e  r u l e ,  i n  t h e s e  s t a t e s ,  



a s  t o  t h e  presumed capac i ty  of c h i l d r e n  over  
t h e  age of fou r t een  f o r  con t r ibu to ry  neg l igence ,  
which has i n  t u r n  been der ived  from t h e  r u l e  
of  t h e  c r imina l  law a s  t o  t h e i r  presumed capac i ty  
f o r  crime. The g r e a t  ma jo r i t y  of  t h e  c o u r t s  have 
r e j e c t e d  any such f i x e d  age l i m i t ,  and have he ld  
t h a t  t h e r e  i s  no d e f i n i t e  age beyond which t h e  r u l e  
h e r e  s t a t e d  does n o t  apply.  A s  t h e  age of t h e  c h i l d  
i n c r e a s e s ,  cond i t i ons  become fewer f o r  which t h e r e  
can be recovery under t h i s  r u l e ,  u n t i l  a t  some 
inde te rmina te  p o i n t ,  probably beyond t h e  age of 
s i x t e e n ,  t h e r e  a r e  no longer  any such cond i t i ons  
(pp.  198-9). 

RECOMMENDATION 

T H A T  T H E  P R O P O S E D  A C T  C O N T A I N  N O  P R O V I S I O N  C O M -  
P A R A B L E  T O  E N G L A N D ' S  A .  2 ( 3 )  ( a ]  A N D  T H A T  I T  
C O N T A I N  NO O E F I N I T I O N  O F  C H I L D .  

I n  connect ion wi th  t h e  f i r s t  p a r t  of t h i s  recommendation 

we do n o t  d i s a g r e e  wi th  t h e  Engl i sh  p rov i s ion  b u t  t h ink  it 

unnecessary.  

Another p o i n t  i n  connection wi th  c h i l d r e n  i s  t h i s :  

t h e  occupie r  sometimes defends t h e  a c t i o n  on t h e  ground 

t h a t  t h e  cause  of t h e  i n j u r y  was t h e  p a r e n t s '  f a i l u r e  t o  

look a f t e r  t h e  c h i l d ;  t h a t  t h e  duty  t o  t a k e  c a r e  f o r  t h e  

c h i l d  should n o t  be s h i f t e d  on to  t h e  occupie r .  One can 

have sympathy wi th  t h i s  argument. However we a r e  n o t  

prepared t o  a b o l i s h  t h e  r u l e  whereby a  c h i l d  i s  n o t  iden- 

t i f i e d  wi th  t h e  con t r ibu to ry  negl igence of t h e  person i n  

whose charge he i s  (Ol iver  v. Birmingham Omnibus Co., 

[19331 1 K.B. 35 ) .  I n  two Canadian cases  t h e  defendant  

r a i s e d  t h i s  defence and indeed joined t h e  p a r e n t  a s  a  t h i r d  

p a r t y .  I n  - Swan v. C.P.R. (1959) ,  1 9  D.L.R.  (2d) 51 a  c h i l d  

of two and a  h a l f  yea r s  f e l l  through t h e  r a i l i n g  of a  ramp 



whi le  l eav ing  de fendan t ' s  sh ip .  The defendant  jo ined t h e  

c h i l d ' s  mother a s  a t h i r d  pa r ty .  She had accompanied t h e  

c h i l d ,  a s  t h e  t i c k e t  requi red .  The t r i a l  judge found t h e  

mother a t  f a u l t  t o  t h e  e x t e n t  of one- thi rd .  The Court  of  

Appeal reversed  t h i s  f i nd ing .  Sheppard J . A .  he ld  t h a t  t h e  

presence of t h e  mother has a bear ing  on t h e  ques t ion  a s  t o  

whether t h e  defendant  has discharged i t s  du ty  of c a r e  ( t h e  c h i l d  

was found t o  be an i n v i t e e )  b u t  once t h e  defendant  has been 

found n e g l i g e n t ,  t h e  mother i s  n o t  under a duty  t o  p r o t e c t  

t h e  c h i l d  a g a i n s t  a c t s  of  wrongdoers. Davey J . A .  d i d  n o t  go 

q u i t e  s o  f a r ,  b u t  s a i d  t h a t  on t h e  f a c t s  t h e r e  was no evidence 

of any l ack  of c a r e  on t h e  mother ' s  p a r t .  

I n  Paulsen v. C.P.R. (1963) ,  43 W . W . R .  513 a c h i l d  of 

2 7  months l i v e d  ac ros s  from t h e  C.P.R.  yards  i n  Winnipeg. 

The c h i l d  went on to  t h e  t r a c k s  i n  t h e  yards  which were 

unfenced, and a t r a i n  s t r u c k  him. The defendant  was found 

l i a b l e  because o f  breaches of t h e  Railway Act. The defendant  

jo ined t h e  mother a s  a t h i r d  p a r t y  bu t  t h e  t r i a l  judge 

dismissed t h e  de fendan t ' s  t h i r d  p a r t y  claim. The reasons  do 

n o t  appear.  The ra i lway d i d  n o t  appeal  t h i s  r u l i n g ,  b u t  

Guy J. A. who d i s s e n t e d  on appeal  and would have dismissed 

t h e  a c t i o n ,  quoted wi th  approval  a passage from Salmond 

(p .  367 i n  15 th  e d . ) :  "The du ty  of p revent ing  bab ies  from 

t r e s p a s s i n g  on a ra i lway l i n e  should l i e  upon t h e i r  p a r e n t s  

and n o t  upon t h e  ra i lway company." We a r e  aware t h a t  i n  

t h e  ca se  of a c h i l d  l i c e n s e e ,  Devlin J. he ld  i n  Phipps v. 

Rochester ,  [19551 1 Q . B .  450 t h a t  t h e  occupie r  i s  e n t i t l e d  

t o  assume t h a t  t h e  c h i l d  w i l l  be accompanied by an a d u l t .  

A Manitoba ca se  (Gwynne v. Dominion S t o r e s  ( 1 9 6 4 ) ,  43 D.L.R.  

290) app l i ed  Phipps t o  t h e  case  of a c h i l d  i n v i t e e .  On t h e  

o t h e r  hand, a Saskatchewan c a s e  he ld  t h e  occupie r  l i a b l e  t o  

a c h i l d  i n v i t e e  though h i s  mother was p r e s e n t  and i n  s p i t e  



of a n o t i c e  "Do n o t  l eave  c h i l d  unattended i n  c a r r i e r "  

(Kaplan v .  Canada Safeway Ltd. (1968) ,  68 D . L . R .  (2d) 6 2 7 ) .  

The expec t a t i on  t h a t  p a r e n t s  w i l l  e x e r c i s e  c a r e  and 

c o n t r o l  over t h e i r  c h i l d r e n  may be a f a c t o r  i n  determining 

whether t h e  occupie r  has  discharged h i s  duty  of c a r e  bu t  

we do n o t  t h ink  it necessary t o  have a s p e c i f i c  p rov i s ion  

d e a l i n g  wi th  t h i s  p o i n t .  

LIABILITY O F  A NON-OCCUPIER 

Where a p l a i n t i f f  i s  i n j u r e d  on t h e  premises of A 

b u t  b r i n g s  an a c t i o n  a g a i n s t  B ,  a  non-occupier, B defends 

on t h e  ground t h a t  p l a i n t i f f  was a l i c e n s e e  o r  a t r e s p a s s e r  

on A ' s  l and .  Can B s t e p  i n t o  A ' s  shoes and o b t a i n  t h e  

b e n e f i t  of t h e  low duty of an occupier?  

P u t t i n g  t h e  ques t ion  another  way, can t h e  p l a i n t i f f  

escape t h e  d i f f i c u l t i e s  he f a c e s  when he b r ings  a c t i o n  a s  

l i c e n s e e  and - a f o r t i o r i  a s  t r e s p a s s e r ?  W e  s h a l l  s ee  t h a t  he 

has  had i n c r e a s i n g  success - - tha t  c o u r t s  have denied t o  

defendant  B t h e  defence t h a t  p l a i n t i f f  was a t r e s p a s s e r  

a g a i n s t  A. This development, l i k e  t h a t  o f  d i s t i n g u i s h i n g  

between a c t i v i t y  and occupat ion,  i s  a means of evading t h e  

r u l e s  of o c c u p i e r s '  l i a b i l i t y  t o  t h e  b e n e f i t  of t h e  p l a i n t i f f .  

There a r e  two f a c t u a l  s i t u a t i o n s :  (1) t h e  defendant  

i s  n o t  on t h e  premises on t h e  o c c u p i e r ' s  b e h a l f ,  and ( 2 )  he 

i s  on t h e  premises on such beha l f .  

An example of t h e  f i r s t  ca tegory i s  a judgment of t h e  

Saskatchewan Court of  Appeal i n  Coburn v. Saskatoon,  [1935] 



1 W.W.R. 392. The deceased was t r e s p a s s i n g  on t h e  C.N.R.  

t r a c k s .  Overhead was a  foo tb r idge  belonging t o  t h e  Ci ty .  

A s t r o n g  wind blew away t h e  poor ly  secured roof on t h e  

foo tb r idge  and a p o r t i o n  of t h e  roof f e l l  on t h e  deceased 

below. The a c t i o n  was a g a i n s t  t h e  C i ty .  The defendant  

invoked t h e  f a c t  t h a t  t h e  deceased was a  t r e s p a s s e r  on t h e  

ra i lway l i n e ,  bu t  t h e  judgment s p e c i f i c a l l y  he ld  t h a t  

t h i s  defence was n o t  open t o  t h e  Ci ty .  

I n  Buckland v. Gui ldford ,  [I9491 1 K.B. 410 a  t h i r t e e n -  

year -o ld  g i r l  climbed a  t r e e  i n  a f i e l d  nea r  h e r  camp. The 

defendant  r an  i t s  power l i n e s  over  t h e  f i e l d  and t h e  w i re s  

were very c l o s e  t o  t h e  t r e e .  The g i r l  came i n t o  c o n t a c t  

w i th  t h e  w i r e .  The f o l i a g e  was dense and perhaps she  never 

saw t h e  wi re .  There w a s  no f i n d i n g  of f a c t  t h a t  she  was 

a  t r e s p a s s e r  on t h e  land ,  bu t  Morris  J .  he ld  t h a t  even i f  

she  was, t h e r e  remains t h e  ques t ion  whether defendant  

should have contemplated t h a t  t r e s p a s s e r s  might go on t h e  

land and climb t h e  t r e e .  Held, she  was a  "neighbour" and 

a  duty  of c a r e  was owed he r .  The judgment emphasized t h e  

high degree  of danger from t h e  high-vol tage wi res  and t h e  

f a c t  t h a t  they were concealed i n  t h e  f o l i a g e .  

I n  Nixon v. Manitoba Power Commission (1960) ,  21 D.L.R. 

(2d) 68 c h i l d r e n  t r e spas sed  on a  ra i lway t o  which t h e  defen- 

d a n t  supp l i ed  e l e c t r i c i t y .  I t s  po l e s  went along t h e  ra i lway 

l i n e .  A guy wi re  suppor t ing  one of t h e  po le s  became 

detached from t h e  ground and c h i l d r e n  sometimes swung on t h e  

guy wi re .  The p l a i n t i f f  was swinging on t h e  w i re  and i n  

some manner it came i n  con tac t  wi th  t h e  high-vol tage wi re .  

The p l a i n t i f f  rece ived  a  shock. Freedman J. r u l e d  t h a t  t h e  

defendant  was n o t  i n  any sense  an occupie r  of t h e  premises 

and was under a  duty  of c a r e  toward t h e s e  ch i ld ren .  The 



defendant  should have known t h e  c h i l d r e n  would play wi th  t h e  

w i r e  and was under a  du ty  t o  make reasonable  i n s p e c t i o n  which 

it d i d  n o t  do. 

Moule v. N e w  Brunswick E .P .  C. ( 1 9 6 0 )  , 2 4  D .L .  R. (2d) 

305 (S.C.C.) can be compared t o  Buckland. The boy was very 

high i n  t h e  t r e e  when t h e  branch on which he s tood  gave way 

and he came i n  con tac t  w i th  t h e  wi re .  I t  was over  t h i r t y -  

t h r e e  f e e t  above t h e  ground and t h e  defendant  had c u t  away 

t h e  nearby branches.  The Supreme Court he ld  t h a t  t h e  

defendant  should expect  c h i l d r e n  would play around t h e  t r e e s  

and was under a  du ty  of c a r e  t o  p r o t e c t  them from t h e  

dangerous w i re s .  However, t h e  Court  d i s t i n g u i s h e d  Buckland 

on t h e  f a c t s  and found no l i a b i l i t y .  The defendant  i s  n o t  

"deemed t o  be endowed wi th  p rov i s ion  of every harmful con- 

t ingency t o  which t h e  c u r i o s i t y ,  a g i l i t y  and da r ing  o f  a c t i v e  

c h i l d r e n  may expose them." 

I n  MacDonald v. Goderich, [I9481 1 D.L .R .  11, t h e  c h i l d  

climbed a  t r e e  on t h e  s t r e e t  and touched a  w i r e .  Although he 

was n o t  a  t r e s p a s s e r  i n  t h e  t r e e ,  h i s  a c t i o n  f a i l e d .  A 

ma jo r i t y  of t h e  Court  of Appeal of Ontar io  simply he ld  f o r  

t h e  defendant  on t h e  b a s i s  of f o r e s e e a b i l i t y .  

One ques t ion  t h a t  might be asked i s  t h i s :  suppose a  

c h i l d  climbs a  po le  belonging t o  t h e  defendant  bu t  s i t u a t e  on 

land belonging t o  another--would t h e  defendant  succeed i n  

t h e  argument t h a t  it i s  i n  occupat ion of t h e  p o l e  and t h a t  

i n  c l imbing it t h e  c h i l d  was a  t r e s p a s s e r  a g a i n s t  t h e  

defendant?  Ce r t a in ly  t h e  company i s  occupie r  of i t s  po le s  

and t h e  c h i l d  would be a  t r e s p a s s e r  whether o r  n o t  he was a  

t r e s p a s s e r  on t h e  s o i l .  P a r t r i d g e  v. Etobicoke he ld  t h e  

p l a i n t i f f  t o  be a  t r e s p a s s e r  when swinging on a  guy w i r e ,  



though Nixon v. Man. P.C. r e fused  s o  t o  hold.  I n  Thompson v. 

Bankstown, t h e  f u l l  c o u r t  had dismissed t h e  a c t i o n  because t h e  

boy was a  t r e s p a s s e r  on t h e  po le .  The judgments i n  t h e  High 

Court  concede he was a  t r e s p a s s e r ,  b u t  t h e  major i ty  holds  it 

i r r e l e v a n t  ( a s  d i d  t h e  Saskatchewan Court  of Appeal long 

be fo re  i n  Mayer v. P r i n c e  A l b e r t ,  [ I 9 2 6 1  3  W . W . R .  6 6 2  esp.  a t  

6 6 9 ) .  

I n  Laverdure v. V i c t o r i a  (1952-53), 7 W.W.R. (N.S.) 

333 ( B . C . ) ,  t h e  owner of land gave t h e  defendant  permiss ion 

t o  d i g  a  d i t c h  ac ros s  a  f i e l d .  The p l a i n t i f f  was a  ten-year-  

o l d  l i c e n s e e  who f e l l  i n t o  t h e  d i t c h  whi le  p lay ing .  MacFarlane 

J .  r e j e c t e d  t h e  C i t y ' s  argument t h a t  it was i n  t h e  same p o s i t i o n  

a s  t h e  occupie r  and t h e  ca se  f e l l  t o  be decided on g e n e r a l  

p r i n c i p l e s  of negl igence.  

We t u r n  now t o  t h e  second category of c a s e ,  where t h e  

defendant  i s  on t h e  land on t h e  o c c u p i e r ' s  beha l f .  The b e s t  

example i s  t h e  c o n t r a c t o r .  I n  a  few cases  it was t o  t h e  

p l a i n t i f f ' s  i n t e r e s t  t o  argue t h a t  t h e  defendant  owed t h e  

same duty t o  him a s  d i d  t h e  occupie r .  This  was s o  i n  McGuire 

v. Br idger  ( 1 9 1 4 ) ,  4 9  S.C.R. 632. The occupie r  gave a  

plumbing c o n t r a c t  t o  McGuire who gave a  sub-cont rac t  t o  Robb. 

When Robb d e l i v e r e d  heavy s t e e l  p l a t e s  t o  t h e  s i t e ,  McGuire's 

s e r v a n t  p laced them i n  an in secu re  p o s i t i o n  and one was 

a c c i d e n t l y  knocked over  s t r i k i n g  a  workman. Duff J.  he ld  

t h a t  t h e  occupie r  owes a  duty of c a r e  t o  those  l awfu l ly  on 

t h e  premises and t h a t  a  c o n t r a c t o r  owes t h e  same du ty ,  a t  

l e a s t  a s  t o  h i s  own p o s i t i v e  a c t s .  

Genera l ly ,  however, t h e  p l a i n t i f f  wants t o  e s t a b l i s h  

t h a t  t h e  c o n t r a c t o r  owes t o  him a  g e n e r a l  duty of c a r e  which 

i s  h igher  than t h a t  owed t o  an i n v i t e e  and - a f o r t i o r i  t o  a  



l i c e n s e e  o r  t r e s p a s s e r .  The t r end  has been toward accep t ing  

t h i s  argument. 

I n  Davis v. S t .  Mary's Demolition Co., [1954] 1 A l l  

E . R .  578 ,  t h e  defendant  was demolishing b u i l d i n g s  under 

c o n t r a c t  w i th  t h e  owner. Over a  week-end t h e  defendant  l e f t  

s tand ing  a  crumbling w a l l .  A twelve-year o l d  was p ick ing  

up odds and ends on t h e  s i t e  and when he removed a  few 

b r i c k s  from t h e  w a l l ,  it f e l l  on him. He was a  t r e s p a s s e r .  

Ormerod J .  found negl igence.  Had t h e  a c t i o n  been a g a i n s t  

t h e  occupie r ,  it  would have f a i l e d ,  bu t  t h e  Court app l i ed  

Buckland. The presence of  c h i l d r e n  was t o  be expected and 

t h e  defendant  was l i a b l e .  

Then i n  Creed v .  McGeoch, [1955] 3  A l l  E .R.  123, t h e  

defendant  was bu i ld ing  roads  and sewers f o r  a  c i t y .  On a  

week-end t h e  de fendan t ' s  s e r v a n t s  l e f t  a  two-wheeled t r a i l e r  

on an open l o t  t e n  f e e t  o f f  t h e  highway. The p l a i n t i f f  m s  

one of s e v e r a l  c h i l d r e n  p lay ing  wi th  t h e  t r a i l e r  a s  though it 

were a  t e e t e r - t o t t e r  and she  was h u r t .  Her c la im i n  nuisance 

f a i l e d  f o r  she  was n o t  i n j u r e d  i n  a  s l i g h t  d e v i a t i o n  from 

t h e  highway. On t h e  c la im i n  neg l igence ,  t h e  Court  r e j e c t e d  

t h e  d e f e n d a n t ' s  argument t h a t  it was i n  occupat ion of t h e  

s i t e  of  t h e  acc iden t .  The c h i l d r e n  were no t  t r e s p a s s e r s  

even vis-'a-vis t h e  C i ty  and,  i n  any event ,  t h e  defendant  is  

l i a b l e  under Lynch v .  Nurdin. Even i f  t h e  c h i l d r e n  were 

t r e s p a s s e r s  on t h e  t r a i l e r  a s  d i s t i n c t  from t h e  land ,  it 

was an a t t r a c t i v e  and dangerous o b j e c t  

I n  a  r e c e n t  ca se ,  Palmer v. S a i n t  John ( 1 9 6 9 ) ,  3  D.L.R.  

(3d) 649 ( N . B . C . A . ) ,  t h e  H o r t i c u l t u r a l  Assoc ia t ion  was 

occupie r  of a  park where t h e  p u b l i c  used a  toboggan s l i d e .  

The C i t y  tended t h e  park from time t o  t ime and i n  a t tempt ing  

t o  improve t h e  s l i d e  made it dangerous. The Assoc ia t ion  was 



he ld  n o t  l i a b l e  and t h e  C i ty  was l i a b l e  i n  negl igence a s  a  

non-occupier. The Court  found t h e  c a s e  analogous t o  B i l l i n g s  

v. Riden, [1958] A . C .  2 4 0 .  I n  t h a t  c a s e  t h e  defendant  was a  

c o n t r a c t o r  r e p a i r i n g  t h e  f r o n t  walk t o  a  house. The p l a i n t i f f ,  

a l i c e n s e e  of t h e  occupie r ,  had t o  make a  de tou r  over a  

hazardous r o u t e .  I n  l eav ing  t h e  house a f t e r  da rk ,  she  f e l l  

i n t o  an excava t ion .  A main defence was t h e  p l a i n t i f f ' s  

s t a t u s  a s  l i c e n s e e .  The House of Lords r e j e c t e d  t h i s  con- 

t e n t i o n  and he ld  t h e  c o n t r a c t o r  t o  be under " t h e  o rd ina ry  

duty  t o  t a k e  such c a r e  a s  i n  a l l  t h e  c i rcumstances  was 

reasonable  t o  ensure  t h a t  v i s i t o r s  were n o t  exposed t o  danger 

by t h e i r  a c t i o n s "  (Lord Re id ) .  

Fleming d e s c r i b e s  t h e  development of t h e  law on t h i s  

t o p i c  a s  fo l lows:  

On t h e  o t h e r  hand, t h e  p e c u l i a r  d u t i e s  of 
occup ie r s  do n o t  d e f i n e  t h e  r e s p o n s i b i l i t y  of 
o t h e r s  who have a c t i v e l y  c r e a t e d  a  source  of 
danger on t h e  premises .  Not s o  long ago, it 
i s  t r u e ,  c o n t r a c t o r s  and b u i l d e r s  were t r e a t e d  
wi th  excep t iona l  l en iency  on t h e  f o o t i n g  t h a t  
d u t i e s  of c a r e  i n  r e l a t i o n  t o  dangers on land 
could be  founded on occupancy o r  c o n t r a c t  
a lone ;  b u t  today f a r  from enjoying even t h e  l i m i t e d  
s h e l t e r  a f forded  t o  an occupie r ,  they s t a n d  f u l l y  
exposed t o  t h e  brac ing  demands of t h e  g e n e r a l  
duty  of c a r e  (p .  4 0 7 )  . 

Seve ra l  cons ide ra t ions  a r i s e  a t  t h i s  p o i n t .  There i s  

much t o  be s a i d  f o r  t h e  view of Duff J .  t h a t  a  c o n t r a c t o r  

should be t r e a t e d  a s  though he were occupie r ,  a t  l e a s t  i n  

r e l a t i o n  t o  h i s  a c t i o n s .  A s  t h e  e d i t o r  of Salmond s a y s ,  

"Why should t h e  c o n t r a c t o r  whom I employ t o  d i g  a  ho le  i n  

my f i e l d  be l i a b l e  when I am not?"  (14th  ed. 4 1 4 ,  n .  6 9 ,  

omi t ted  from 15 th  ed. 374, n .  6 9 ) .  Fleming says  "A sounder 

s o l u t i o n  would be t o  cont inue  equa t ing  wi th  t h e  occupie r  a l l  

c o n t r a c t o r s  a c t i n g  on h i s  b e h a l f ,  a s  d i s t i n c t  from those  who 



use t h e  premises f o r  purposes of t h e i r  own" (p .  439) .  He 

r e f e r s  t o  s .  383 of t h e  Restatement which says:  

One who does an a c t  o r  c a r r i e s  on an a c t i v i t y  
upon land on behalf  of t h e  possessor  i s  s u b j e c t  
on t h e  same l i a b i l i t y ,  and en joys  t h e  same 
freedom from l i a b i l i t y ,  f o r  p h y s i c a l  harm caused 
thereby t o  o t h e r s  upon and o u t s i d e  of t h e  land 
a s  though he were t h e  possessor  of  t h e  land.  

On balance we have decided a g a i n s t  a  recommendation 

t h a t  non-occupiers who a r e  on t h e  land on t h e  o c c u p i e r ' s  

beha l f  s h a l l  be  under t h e  same duty of c a r e  a s  t h e  occupie r .  

I n  many cases, though n o t  a l l ,  c o n t r a c t o r s  w i l l  be occup ie r s .  

I n  any even t  t h e r e  w i l l  be no p r a c t i c a l  d i f f e r e n c e  between 

t h e  b a s i s  of l i a b i l i t y  of  an occupier  and a non-occupier save 

when t h e  p l a i n t i f f  i s  a t r e s p a s s e r .  We have considered 

whether a s e r v a n t  of  t h e  occupier  i s  i n  law a non-occupier 

and we t h i n k  n o t  (Fleming, Note, ( 1 9 6 6 ) ,  82 L.Q.R.  2 5 ) .  

RECOMMENDATION 

T H A T  N O  P R O V I S I O N  B E  M A D E  T O  E Q U A T E  T H E  
D U T Y  O F  A  N O N - O C C U P I E R ,  W H E T H E R  O N  T H E  L A N D  
O N  T H E  O C C U P I E R ' S  B E H A L F  O R  N O T ,  T O  T H A T  O F  
A N  O C C U P I E R .  

L I A B I L I T Y  OF OCCUPIER FOR NEGLIGENCE 
OF INDEPENDENT CONTRACTOR 

Since  an independent c o n t r a c t o r  i s  n o t  a s e r v a n t ,  t h e  

employer i s  n o t  l i a b l e  f o r  h i s  negl igence.  However, except ions  

which a r e  bo th  numerous and hard t o  apply l eave  doubt a s  t o  

t h e  scope of t h e  o r i g i n a l  r u l e  (See,  e . g . ,  Sa l sbury  v .  Woodland, 

[I9691 3 A l l  E .R .  863) .  Sometimes a s t a t u t e  i s  construed a s  



c r e a t i n g  a  "persona l"  o r  "non-delegable" du ty  which means 

l i a b i l i t y  f o r  t h e  negl igence of o t h e r s  i nc lud ing  an indepen- 

d e n t  c o n t r a c t o r .  Then t h e r e  i s  l i a b i l i t y  f o r  damage a r i s i n g  

from a r i s k  t h a t  i s  a s s o c i a t e d  wi th  t h e  work i t s e l f  bu t  n o t  

f o r  damage a r i s i n g  from a  r i s k  n o t  so  a s s o c i a t e d ,  t h e  l a t t e r  

being c a l l e d  ca sua l  o r  c o l l a t e r a l  neg l igence .  

Again, t h e r e  i s  l i a b i l i t y  i n  t h e  c a s e  of i n h e r e n t l y  

dangerous o r  extra-hazardous a c t i v i t i e s .  Thus an owner who 

engages a  c o n t r a c t o r  t o  excavate  nea r  t h e  boundary i s  l i a b l e  

when t h e  c o n t r a c t o r  f a i l s  t o  suppor t  t h e  ad jo in ing  land.  

Wilton v .  Hansen ( 1 9 6 9 ) ,  4 D.L.R. (3d) 167 (Man.) i s  a  

r e c e n t  example. I n  Savage v .  Wilby, [I9541 S.C.R. 376 a  

t e n a n t  engaged an independent c o n t r a c t o r  t o  remove p a i n t  

from t h e  i n s i d e  w a l l s .  The l a t t e r  used inflammable remover 

a s  was customary and a  f i r e  occurred.  The t e n a n t  was he ld  

l i a b l e  on t h e  ground t h a t  t h e  work involved a  s p e c i a l  danger.  

I t  i s  conceded t h a t  t h e  concept of  dangerous o p e r a t i o n s ,  

l i k e  t h a t  of i n t r i n s i c a l l y  dangerous t h i n g s ,  i s  hard t o  

apply 

Turning t o  occup ie r s '  l i a b i l i t y ,  Maclenan v .  Segar says  

t h a t  where t h e  p l a i n t i f f  has en t e red  under c o n t r a c t  t h e  duty  

of c a r e  i s  non-delegable.  A s  t o  i n v i t e e s ,  t h e  Manitoba Court  

of Appeal i n  Hammond v. Davidson, [ I 9 4 0 1  1 W . W . R .  480, he ld  

a  l and lo rd  n o t  t o  be l i a b l e  t o  t h e  w i f e  of a  t e n a n t  when she  

s tepped i n t o  an open a i r  v e n t  i n  t h e  f l o o r  of  a  c l o t h e s  

c l o s e t .  I t  had been l e f t  open by a  c o n t r a c t o r  who had r epa i r ed  

t h e  f l o o r i n g .  A ma jo r i t y  he ld  t h a t  t h e  l a n d l o r d  had n o t  

r e se rved  c o n t r o l  over  t h e  workmen of t h e  c o n t r a c t o r  and 

t h e r e f o r e  was n o t  l i a b l e  because t h e  t o r t  was no t  one 

committed i n  t h e  necessary conduct of t h e  work. The d i s s e n t  

he ld  t h a t  t h e  l and lo rd  remained i n  c o n t r o l  and t h a t  t h e  ca se  

was n o t  one of c o l l a t e r a l  negl igence.  Soon a f t e r  t h i s ,  i n  



Haseldine v. - Daw, [I9411 2 K.B.  343, t h e  Court  of Appeal i n  

England he ld  an occupier  n o t  l i a b l e  f o r  t h e  negl igence of a  

c o n t r a c t o r  engaged t o  keep i n  r e p a i r  an e l e v a t o r .  Lord 

J u s t i c e  S c o t t  s t a t e d :  

Having no t e c h n i c a l  s k i l l ,  he cannot r e l y  
on h i s  own judgment, and t h e  duty  of c a r e  
towards h i s  i n v i t e e s  r e q u i r e s  him t o  o b t a i n  
and fol low good t e c h n i c a l  advice .  I f  he  d i d  n o t ,  
he would indeed be g u i l t y  of  neg l igence .  To 
hold him re spons ib l e  f o r  t h e  misdeeds of h i s  
independent c o n t r a c t o r  would be t o  make him 
i n s u r e  t h e  s a f e t y  of h i s  l i f t .  That duty can 
only a r i s e  o u t  of c o n t r a c t ,  a s  i n  t h e  ca se  of 
an employer 's  du ty  toward h i s  employed, which, 
i n  c e r t a i n  ca ses ,  may make him re spons ib l e  f o r  
t h e  s t r u c t u r a l  f i t n e s s  of  t h e  premises where they 
a r e  t o  work. I n  t h e  p r e s e n t  c a s e ,  Daw was igno ran t  
of  t h e  mechanics of h i s  hyd rau l i c  l i f t s ,  and it 
was h i s  du ty  t o  choose a  good e x p e r t ,  t o  t r u s t  
him, and then t o  be guided by h i s  adv ice .  I 
t h i n k  t h a t  he r e a l i z e d  h i s  duty  and wholly 
d i scharged  it, s o  f a r  a s  t h e  s a f e t y  of o t h e r s  
was concerned, f o r  he chose a  f i r s t - c l a s s  f i r m  
of l i f t  eng ineers  and t r u s t e d  them, and over a  
long pe r iod  of y e a r s ,  and i n  connection wi th  
many l i f t s ,  he  found them t rus twor thy .  

Lord J u s t i c e  Goddard's judgment on t h i s  p o i n t  was t o  t h e  same 

e f f e c t .  (The c o n t r a c t  i n  t h i s  ca se  provided f o r  a monthly 

i n s p e c t i o n ,  check-up and r e p o r t . )  

Only t h r e e  months be fo re  t h i s  d e c i s i o n  was d e l i v e r e d ,  

t h e  Court  of Appeal, which included S c o t t  L . J . ,  he ld  i n  

Wilkinson v. Rea, [1941] 2 A l l  E . R .  50 t h a t  a  s h i p  owner - 
was l i a b l e  f o r  t h e  negl igence of t h e  s e r v a n t s  of a  s u p p l i e r  

of  c o a l  who f a i l e d  t o  g i v e  adequate warning of an open 

hatchway i n  t h e  dark .  Lord J u s t i c e  S c o t t  does n o t  base  h i s  

judgment on t h i s  p o i n t  bu t  Lord J u s t i c e  Luxmoore does.  He 

quotes  P ickard  v. Smith ( 1 8 6 1 ) ,  1 0  C.B.N.S. 470  which says :  



If an independent c o n t r a c t o r  i s  employed t o  
do a  l awful  a c t ,  and i n  t h e  course  of t h e  work 
he o r  h i s  s e r v a n t s  commit some c a s u a l  a c t  of 
wrong o r  neg l igence ,  t h e  employer i s  n o t  ans- 
werable .  . . . That r u l e  i s ,  however, i n a p p l i c a b l e  
t o  ca ses  i n  which t h e  a c t  which occasions  t h e  
i n j u r y  i s  one which t h e  c o n t r a c t o r  was employed 
t o  do; no r ,  by a  p a r i t y  of reasoning ,  t o  ca ses  
i n  which t h e  c o n t r a c t o r  i s  e n t r u s t e d  wi th  t h e  
performance of a  duty  encumbent upon h i s  employer, 
and n e g l e c t s  i t s  f u l f i l m e n t ,  whereby an i n j u r y  i s  
occasioned.  

The reasoning of Luxmoore L.J .  is t h a t  t h e  owners h i r e d  

t h e  s u p p l i e r  t o  b r i n g  t h e  c o a l  and t h i s  r equ i r ed  t ak ing  o f f  

t h e  ha tch  cover and t h e  owners were bound t o  t a k e  reasonable  

c a r e  t o  p revent  mischief  from t h i s .  They d i d  no th ing  and 

t h e  s u p p l i e r  d i d  n o t  do enough. Thus both  were l i a b l e .  

Then came Thomson v. Cremin i n  t h e  House of Lords, a l s o  

i n  1 9 4 1 ,  and r epo r t ed  i n  [19531 2 A l l  E . R .  1185. A s h i p  was 

provided wi th  boards designed t o  prevent  a  cargo of g r a i n  

from s h i f t i n g .  They were r equ i r ed  by A u s t r a l i a n  r e g u l a t i o n s .  

The s h i p  owner employed a  c o n t r a c t o r  i n  A u s t r a l i a  t o  i n s t a l  

them. A h o r i z o n t a l  b race  was n o t  s ecu re ly  f a s t ened  and f e l l  

on t h e  p l a i n t i f f  whi le  he was unloading t h e  g r a i n .  Viscount 

Simon and Lord Wright d i r e c t l y  approved Wilkinson v. - Rea and 

he ld  t h a t  t h e  s h i p  owner remains r e spons ib l e  t o  an i n v i t e e  f o r  

t h e  negl igence of t h e  independent c o n t r a c t o r .  Likewise,  Lord 

Thankerton, though h i s  d i s cus s ion  i s  very b r i e f .  The reasoning  

i s  n o t  conf ined t o  t h e  c a s e  of s t a t u t o r y  duty .  I t  w i l l  be 

no ted ,  however, t h a t  counsel  f o r  t h e  s h i p  owner v i r t u a l l y  

conceded t h a t  i f  t h e  c o n t r a c t o r  were n e g l i g e n t ,  then t h e  

s h i p  owner would be l i a b l e .  

I n  Davie v. New Merton M i l l s ,  [I9591 A.C .  6 0 4 ,  t h e  

a c t i o n  was by a  s e r v a n t  a g a i n s t  h i s  employer where t h e  negl igence 

was t h a t  of  a  manufacturer  of t o o l s  ob ta ined  from a  s u p p l i e r  



under c o n t r a c t .  Lord Reid emphasized t h e  f a c t  t h a t  t h e  s h i p  

owner i n  Thomson had n o t  contended he would n o t  be l i a b l e  

f o r  t h e  negl igence of an independent c o n t r a c t o r  s o  t h a t  any 

obse rva t ions  i n  t h e  judgments a r e  d i c t a .  Lord Reid ques t ions  

Lord Wright ' s  s ta tement  t h a t  t h e r e  i s  a  warranty by t h e  

occupie r  which i s  broken i f  an independent c o n t r a c t o r  i s  

n e g l i g e n t ,  a t  l e a s t  i f  t h e  work is done by a  s k i l l e d  tradesman 

and reasonable  i n spec t ion  would n o t  d i s c l o s e  i t .  

P a r e n t h e t i c a l l y  we no te  t h e  Employer's L i a b i l i t y  

(Defec t ive  Equipment) A c t ,  1 9 6 9 ,  c .  37. Where an employee i s  

i n j u r e d  through d e f e c t i v e  equipment and t h e  d e f e c t  i s  

a t t r i b u t a b l e  t o  t h e  f a u l t  of  a  t h i r d  p a r t y ,  t h e  i n j u r y  i s  

a l s o  a t t r i b u t a b l e  t o  t h e  employer. 

I n  Rivers tone  v. Lancashire  Shipping Co., [ 1 9 6 1 ]  A.C.  

807, t h e  House of Lords he ld  t h a t  t h e  Hague Rules impose 

l i a b i l i t y  f o r  t h e  negl igence of an independent c o n t r a c t o r  

b u t  t h i s  ca se  recognizes  t h a t  t h e r e  i s  no u n i v e r s a l  r u l e  t o  

t h a t  e f f e c t .  I n  t h e  meantime, t h e  Supreme Court  of Canada 

i n  Hillman v. McIntosh, [1959] S.C.R. 384 d e a l t  wi th  t h e  

case  of an i n v i t e e  i n j u r e d  on a  d e f e c t i v e  e l e v a t o r .  One 

defence was t h a t  t h e  occupie r  had engaged an e l e v a t o r  company 

t o  i n s p e c t  t h e  e l e v a t o r .  Martland J . ,  speaking f o r  f o u r  of  

t h e  f i v e  members of t h e  Court ,  he ld  t h a t  t h i s  was n o t  a  

defence.  Here t h e r e  was no s t and ing  arrangement f o r  p e r i o d i c  

i n s p e c t i o n s ;  i n  a d d i t i o n ,  t h e  a u t h o r i t y  of Haseldine v. - Daw 

"may be somewhat shaken" by Thomson v. Cremin. The Law 

Reform Committee, i n  recommending t h e  Engl i sh  S t a t u t e ,  was 

of t h e  same view. I t s  recommendation was t h a t  " the  c o n t r a c t o r ' s  

negl igence should n o t  n e c e s s a r i l y  be he ld  t o  c o n s t i t u t e  a  

breach by t h e  occupie r  of t h e  common duty of c a r e  toward t h e  

v i s i t o r "  and t h a t  m a t e r i a l  f a c t o r s  a r e  (1) reasonableness  

i n  t r u s t i n g  t h e  work t o  t h e  c o n t r a c t o r ,  and ( 2 )  t h e  t a k i n g  of 



s t e p s  t h a t  a r e  reasonably p r a c t i c a b l e  t o  s a t i s f y  himself  

t h a t  t h e  work was proper ly  done. Sec t ion  2 ( 4 ) ( b )  i s  designed 

t o  c a r r y  o u t  t h i s  recommendation. I t  w i l l  be noted t h a t  it 

i s  conf ined t o  c o n s t r u c t i o n ,  maintenance o r  r e p a i r  and t h a t  

" t h e  occupie r  i s  n o t  t o  be t r e a t e d  wi thout  more a s  answerable 

f o r  t h e  danger" ,  i f  he ac t ed  reasonably ,  and s a t i s f i e d  

himself  t h a t  t h e  c o n t r a c t o r  was competent and t h a t  t h e  work 

had been p rope r ly  done. G l a n v i l l e  Williams c r i t i c i z e s  

t h i s  p rov i s ion  i n  2 4  Mod. L.R.  112-115. He p o i n t s  o u t  t h a t  

demol i t ion  i s  n o t  covered. He seems t o  favour  a  gene ra l  

exc lus ion  of l i a b i l i t y  f o r  independent c o n t r a c t o r s  ( s e e  

a l s o  h i s  L i a b i l i t y  f o r  Independent Con t r ac to r s ,  [1956] 

Carnb. L . J .  180) and he c r i t i c i z e s  t h e  concept of  e x t r a -  

hazardous a c t s ,  a s  does At iyah,  Master & Servant  (1967) ,  c .  3 2  

I n  New South Wales, t h e  Vol i  - case  says  t h a t  an occupie r  

i s  l i a b l e  f o r  t h e  negl igence of an independent c o n t r a c t o r  

i n  connect ion wi th  premises which a r e  made a v a i l a b l e  from 

t ime t o  t ime f o r  p u b l i c  o r  l i m i t e d  use  f o r  s h o r t  pe r iods .  

The t e n t a t i v e  recommendation of t h e  New South Wales Law 

Reform Commission i s  t o  p re se rve  t h i s  r u l e  bu t  o therwise  it 

i s  dec l a red  t h a t  

. . . where damage t o  an e n t r a n t  i s  due t o  t h e  
negl igence of an independent c o n t r a c t o r  employed 
by an occupie r  of  premises ,  t h e  occupie r  s h a l l  
n o t ,  on t h a t  account,  be answerable f o r  t h e  
damage i f  he exe rc i sed  whatever c a r e  was reasonable  
i n  t h e  s e l e c t i o n  and supe rv i s ion  of t h e  indepen- 
d e n t  c o n t r a c t o r .  

The d i f f e r e n c e  from t h e  Engl ish  Act w i l l  be noted.  We favour  

t h e  New South Wales recommendation. 

Atiyah has  quest ioned whether t h e  Engl ish  Act a p p l i e s  

where t h e  c o n t r a c t o r  has  been engaged t o  c a r r y  o u t  a  "dangerous 



opera t ion"  (p .  370) .  The phrase  "without  more" i n  t h e  

Engl i sh  A c t  does leave  q u e s t i o n s  a s  t o  i t s  meaning. Le t  

us t ake  Woodward v. Has t ings ,  [1945] 1 K.B.  1 7 4 .  A p u p i l  

was i n j u r e d  when he s l i p p e d  on i cy  s t e p s .  The defendant  

had engaged a  c a r e t a k e r .  She was n e g l i g e n t  i n  c l ean ing  

t h e  s t e p s .  The Court of Appeal found t h e  defendant  l i a b l e ,  

even assuming t h e  c a r e t a k e r  was an independent c o n t r a c t o r .  

A duty t o  c l ean  t h e  s t e p s  l a y  on t h e  defendant ,  and it 

could n o t  escape l i a b i l i t y  by d e l e g a t i n g  t h e  du ty .  The Court 

thought  t h a t  Haseldine was conf ined t o  a c t s  which only an 

e x p e r t  can c a r r y  ou t .  

Is t h i s  d e c i s i o n  no longer  law s i n c e  t h e  s t a t u t e ?  

Salmond (15th ed. 653) says  t h e  A c t  "pu t s  t h e  ma t t e r  almost  

beyond doubt." One can imagine however t h a t  a  c o u r t  might 

say t h a t  where a  duty  l i e s  on defendant  he remains l i a b l e  

when he engages an independent c o n t r a c t o r .  I n  o t h e r  words 

t h e  Court  might f i n d  "more" under t h e  "without  more" phrase .  

We th ink  t h a t  t h e  gene ra l  r u l e  should be one of non- 

l i a b i l i t y  f o r  independent c o n t r a c t o r s .  We recognize  f o r c e  

i n  t h e  argument t h a t  i n  a ca se  l i k e  F ranc i s  v. Cockre l l  ( 1870) ,  

L .R .  5  Q.B. 50 l i a b i l i t y  should e x i s t .  However on balance we 

th ink  t h e  occupier  should n o t  be f i x e d  wi th  l i a b i l i t y  where 

he i s  c a r e f u l  i n  s e l e c t i n g  t h e  c o n t r a c t o r .  We do n o t  t h ink  

it d e s i r a b l e  t o  p reserve  l i a b i l i t y  i n  t h e  c a s e  of dangerous 

ope ra t ions  f o r  t h e  category i s  an u n s a t i s f a c t o r y  one. We 

t h i n k ,  however, t h a t  t h e r e  may be ca ses  where t h e  mere e n t r y  

on a  given type  of work i n  i t s e l f  c r e a t e s  a  s u b s t a n t i a l  r i s k  

of harm t o  v i s i t o r s  and t h a t  i n  such cases  l i a b i l i t y  should 

a t t a c h  where an independent c o n t r a c t o r  does t h e  work. The 

fo l lowing  recommendation i s  designed t o  cover t h i s  s i t u a t i o n .  

There i s  t h e  p o s s i b i l i t y  t o o  t h a t  a  s t a t u t e  may provide t h a t  

an occupie r  i s  l i a b l e  f o r  t h e  negl igence of an independent 



c o n t r a c t o r .  We do n o t  i n t end  t h a t  t h e  proposed Act s h a l l  

supersede any such p rov i s ion  and s o  provide i n  t h e  recommen- 

d a t i o n .  

RECOMMENDATION 

W H E R E  D A M A G E  T O  A  V I S I T O R  1S D U E  T O  T H E  
N E G L I G E N C E  O F  A N  I N D E P E N D E N T  C O N T R A C T O R  
E M P L O Y E D  B Y  A N  O C C U P I E R ,  T H E  O C C U P I E R  S H A L L  
N O T  O N  T H A T  A C C O U N T  B E  A N S W E R A B L E  F O R  T H E  
D A M A G E  I F  H E  E X E R C I S E D  W H A T E V E R  C A R E  W A S  
R E A S O N A B L E  I N  T H E  S E L E C T I O N  A N D  S U P E R V I S I O N  
O F  T H E  I N D E P E N D E N T  C O N T R A C T O R ,  P R O V I D E D  T H A T  
T H E  I M M U N I T Y  F R O M  L I A B I L I T Y  S H A L L  E X I S T  O N L Y  
I F  I T  I S  R E A S O N A B L E  I N  A L L  T H E  C I R C U M S T A N C E S  
T H A T  T H E  W O R K  F O R  W H I C H  T H E  I N D E P E N D E N T  C O N -  
T R A C T O R  I S  E M P L O Y E D  S H O U L D  B E  U N D E R T A K E N :  
P R O V I D E D  T H A T  T H I S  R E C O M M E N O A T I O N  D O E S  N O T  
A F F E C T  A N Y  S T A T U T O R Y  P R O V I S I O N  W H E R E B Y  AN 
O C C U P I E R  I S  L I A B L E  F O R  T H E  N E G L l G E N C E  O F  A N  
I N D E P E N D E N T  C O N T R A C T O R .  

ATTEMPTED REDUCTION OF DUTY BY AGREEMENT 
OR OTHERWISE 

Sec t ion  2 ( 1 )  of t h e  Engl ish  Act says  t h a t  an occupie r  

owes t h e  common duty of c a r e  t o  a l l  v i s i t o r s  "except  i n s o f a r  

a s  he i s  f r e e  t o  and does extend,  r e s t r i c t ,  modify o r  exclude 

h i s  duty  t o  any v i s i t o r  o r  v i s i t o r s  by agreement o r  o therwise . "  

The s u b j e c t  now under cons ide ra t ion  i s  a  d i f f e r e n t  one from 

t h a t  of t h e  e f f e c t  of  warning n o t i c e s  which a r e  p u t  up i n  an 

a t tempt  t o  d i scha rge  a  duty  of ca re .  The l a t t e r  t o p i c  has 

been d e a l t  wi th  i n  connection wi th  t he  a b o l i t i o n  of t h e  Horton 

r u l e .  

S c o t l a n d ' s  s .  2 ( 1 )  i s  g e n e r a l l y  t h e  same a s  England's  

s. 2 ( 1 )  b u t  it omits  t h e  phrase  " o r  o therwise" .  We n o t e  t h a t  



t h e  Conference of Commissioners on Uniformity of L e g i s l a t i o n  

i n  Canada has gone on record  a s  favouring t h e  omission of 

" o r  otherwise"  ( 1 9 6 7  Proc. 180 ) .  

I n  England, it was c l e a r  be fo re  Ashdown v. Will iams,  

[1957] 1 Q.B.  409 t h a t  a  c o n t r a c t  could be e f f e c t i v e  t o  reduce 

t h e  common law l i a b i l i t y  provided t h e  e x i s t e n c e  of t h e  

s p e c i a l  p rov i s ion  o r  cond i t i on  had been c a l l e d  t o  t h e  

a t t e n t i o n  of t h e  o t h e r  p a r t y  (Parker  v .  Southeas te rn  Railway 

(1877) ,  2 C.P.D. 4 1 6 ) .  This a p p l i e s  n o t  only  t o  c o n t r a c t s  

b u t  t o  a  pass  t h a t  i s  i s sued .  I f  t h e  person holding t h e  

pas s  knows of t h e  cond i t i on ,  he i s  bound by it (Wilkie  v. 

L.P.T.B., [19471 1 A l l  E .R.  258) . However, i n  t h e  case  of 

a  p a s s ,  t h e r e  i s  a  heav ie r  burden on t h e  person i s s u i n g  it 

t o  show t h a t  t h e  cond i t i on  has  been brought t o  t h e  a t t e n t i o n  

of t h e  person t o  whom it i s  i s sued  than i n  t h e  c a s e  of a  

t i c k e t  i s sued  under c o n t r a c t ,  p a r t i c u l a r l y  i f  i t  provides  

f o r  a  d r a s t i c  reduc t ion  i n  common law r i g h t s  (Henson v. 

London Railway, [1946] 1 A l l  E .R .  653) .  

I n  Ashdown v. Williams defendant  No. 1 had an a r e a  of 

300 a c r e s  used a s  a  c o a l  yard and con ta in ing  ex t ens ive  ra i lway 

spu r s .  I t  l ea sed  p a r t  of t h i s  land t o  defendant  No. 2 f o r  

i t s  wagon r e p a i r  bus iness .  I t  a l s o  gave t o  No. 2 a  r i g h t  of  

way through t h e  c o a l  yards  and over t h e  ra i lway t r a c k s  t o  

t h e  premises l ea sed  t o  No. 2 .  I n  a d d i t i o n  t o  t h i s  r i g h t  of  

way was a  s h o r t  c u t  ac ros s  No. 1 's  land t o  t h e  premises of 

No. 2 .  The p l a i n t i f f  was an employee of No. 2 and was 

accustomed t o  t a k i n g  t h e  s h o r t  c u t .  A t  t h e  en t r ance  t o  t h e  

s h o r t  c u t  was a  n o t i c e  t h a t  every person i s  on t h e  p rope r ty  

a t  h i s  own r i s k  and t a k e s  it a s  he f i n d s  it and s h a l l  n o t  

make any c la im f o r  i n j u r y  a g a i n s t  No. 1 whether o r  n o t  t h e  

i n j u r y  i s  due t o  any n e g l i g e n t  a c t  on t h e  p a r t  of No. 1 o r  

i t s  s e r v a n t s .  



While t ak ing  t h e  s h o r t  c u t  on h e r  r e t u r n  from work t h e  

p l a i n t i f f  was s t r u c k  by a  ra i lway c a r  which was being shunted.  

She admit ted t o  having read  p a r t  of t h e  n o t i c e .  The Court 

of Appeal he ld  t h a t  she  had s u f f i c i e n t  knowledge of i t  t o  

remove h e r  from t h e  p r o t e c t i o n  of Henson's case .  She comes 

w i t h i n  Parker  even though t h e  l i m i t a t i o n  of l i a b i l i t y  i s  

n o t  c o n t r a c t u a l .  

In  Canada, t h e r e  a r e  many cases  on exculpa tory  c l a u s e s  

i n  c o n t r a c t s  and t h e  e f f e c t  of n o t i c e s  such a s  " c a r s  s t o r e d  

a t  owner's r i s k " .  There a r e  few, however, i n  connection 

wi th  occup ie r s '  l i a b i l i t y .  Richardson v. S t .  James Apartments 

(1963) ,  4 0  D.L.R.  (2d) 297  (Ont. C . A . )  d e a l s  wi th  an excul-  

pa tory  c l a u s e  i n  a  l e a s e .  I t  was i n  very wide terms.  The 

judgment i l l u s t r a t e s  t h e  tendency t o  cons t rue  such p rov i s ions  

narrowly;  t hus  n o n - l i a b i l i t y  f o r  snow d i d  n o t  cover i c e  on 

a  s idewalk.  I n  a  r e c e n t  c a s e  where a  t enan t  complained of 

escape of carbon monoxide from h i s  l a n d l o r d ' s  garage,  t h e  

l e a s e  had an exculpatory c l a u s e ,  bu t  i n  view of c a s e s  l i k e  

Richardson t h e  l and lo rd  d i d  n o t  r e l y  on i t  (Fede r i c  v. 

Pe rpe tua l  Inv.  Co. ( 1 9 6 9 ) ,  2 D.L.R.  (3d) 50  ( O n t . ) )  . 

I n  connect ion wi th  n o t i c e s ,  a s  d i s t i n c t  from p rov i s ions  

i n  a  c o n t r a c t ,  t h e  few Canadian cases  cons t rue  them narrowly. 

I n  Beauchamp v. Consol idated Paper Corp.,  [19611  S.C.R. 6 6 4 ,  

a  n o t i c e  on a  road l ead ing  t o  a  lumber camp read  " P r i v a t e  

Road - A t  your Own r i s k " ,  and f u r t h e r  on was another  n o t i c e  

" P r i v a t e  Road f o r  F o r e s t  Operat ions:  Forbidden t o  Pass 

Without Permission:  Persons Using t h i s  Road do s o  a t  t h e i r  

Own Risk".  A ca r load  of men looking f o r  work had a  permi t  t o  

use  t h e  road and on d r i v i n g  over  i t  s l i pped  o f f  a  p r i m i t i v e  

b r i d g e  on which was i c e  covered by snow. The defendant  was 

found t o  be neg l igen t .  The Supreme Court  s a i d  t h a t  n o t i c e s  

of  t h i s  k ind  must be i n t e r p r e t e d  narrowly.  They could be 



i n t e r p r e t e d  a s  being addressed t o  t h e  p u b l i c  i n  gene ra l  and 

n o t  t o  persons  who a r e  i n v i t e e s .  The case  i s  from Quebec 

bu t  i s  n o t  based on any p r i n c i p l e  p e c u l i a r  t o  t h e  C i v i l  Law. 

I n  Fox v. C.N.  Telegraphs ( 1 9 6 4 ) ,  47  D.L.R.  (2d) 320, 

a  county c o u r t  judge i n  Ontar io  he ld  t h a t  t h e  n o t i c e  on a  

park ing  l o t  of t h e  C.N.R.  and which s a i d  t h a t  v e h i c l e s  a r e  

e n t i r e l y  a t  t h e  r i s k  of t h e  owner a s  t o  any l o s s  o r  damage, 

however caused,  i nc lud ing  negl igence of t h e  ra i lway o r  i t s  

employees, d i d  n o t  apply t o  negl igence by an employee of 

C . N .  Telegraphs which was a  s u b s i d i a r y  of t h e  C . N . R .  

We a r e  impressed by t h e  c r i t i c i s m s  of Gower ( 1 9  Mod. 

L.R.  532) t h a t  Ashdown i s  a  wrongdoer's c h a r t e r  i n  t h e  sense  

t h a t  it enables  t h e  occupie r  e a s i l y  t o  reduce h i s  l i a b i l i t y .  

On t h e  o t h e r  hand we know of no evidence of widespread use  

of exculpatory n o t i c e s .  New South Wales, on ba lance ,  favours  

a  p rov i s ion  l i k e  England ' s ,  bu t  proposes a  s p e c i f i c  p rov i s ion  

t h a t  i n  o r d e r  t o  l i m i t  l i a b i l i t y  t h e  c o n t r a c t  must make 

express  p rov i s ion  o r  e l s e  must make impl ied p rov i s ion  i n  

c i rcumstances  t h a t  make it c l e a r  t h a t  t h e  p a r t i e s  d i r e c t e d  

t h e i r  minds t o  t h e  ma t t e r  and intended t o  ag ree  on t h e  

p rov i s ion .  

RECOMMENDATION 

L I A B I L I T Y  MAY BE EXTENDED,  R E S T R I C T E D ,  M O D I F I E D  
OR EXCLUDED BY E X P R E S S  AGREEMENT OR E X P R E S S  
S T I P U L A T I O N ,  AND R E A S O N A B L E  S T E P S  MUST BE TAKEN 
TO B R I N G  TO T H E  A T T E N T I O N  OF V I S I T O R S  ANY 
R E S T R I C T I O N ,  MOD1 F I  C A T I O N  OR E X C L U S I O N  OF 
L I A B I L I T Y .  



CONTRACTUAL RESTRICTIONS AND THIRD PARTIES 

Assuming t h a t  t h e  law permi t s  a  c o n t r a c t  whereby t h e  

occupie r  can r e s t r i c t  o r  exclude h i s  l i a b i l i t y ,  t h e  ques t ion  

a r i s e s  a s  t o  whether a  t h i r d  p a r t y  i s  a f f e c t e d .  He w i l l ,  

of  course ,  be a f f e c t e d  i f ,  a s  i n  G .T .R .  v. Robinson, [1915] 

A.C. 7 4 0 ,  i t  i s  found t h a t  t h e  purchaser  of a  t i c k e t  i s  

agent  of t h e  i n j u r e d  person.  

I n  Fosbroke-Hobbes v. Airwork L td . ,  [I9371 1 A l l  E.R. 

108, M r .  Vickers c h a r t e r e d  an a i r p l a n e  f o r  a  p a r t y  of seven 

and t h e  c o n t r a c t  contained an exemption of l i a b i l i t y .  Goddard 

J .  thought  t h a t  t h e  defendant  could invoke t h i s  exemption a s  

a g a i n s t  M r .  V ickers '  gues t s  a s  w e l l  a s  a g a i n s t  him; " t h e  

gues t  cannot be i n  any b e t t e r  p o s i t i o n  than h i s  h o s t . "  

(The p lane  crashed because of t h e  p i l o t ' s  negl igence and 

one of t h e  g u e s t s  was k i l l e d . )  This r u l i n g  might be c a l l e d  

a  dictum, f o r  H i s  Lordship found t h a t  t h e  r e s t r i c t i o n  of 

l i a b i l i t y  was n o t  b inding even on M r .  Vickers because he 

rece ived  t h e  t i c k e t  only  when t h e  f l i g h t  began and h i s  a t t e n t i o n  

was n o t  c a l l e d  t o  t h e  r e s t r i c t i o n .  

We have found no Canadian c a s e  r a i s i n g  t h e  problem of 

Fosbroke-Hobbes. I t  has been he ld  t h a t  where a  c a r r i e r  

excludes  himself  from l i a b i l i t y  t o  passengers ,  t h e  master  

and boatswain i n  t h e  c a r r i e r ' s  employ may n o t  invoke t h e  

c l a u s e  of exc lus ion  when t h e  passenger b r ings  a c t i o n  a g a i n s t  

them f o r  negl igence (Adler v. Dickson, 119551 1 Q.B.  158 

and s e e  S c r u t t o n s  v. Midland S i l i c o n e s ,  [I9621 A.C. 4 4 6 ,  

ho ld ing  t h a t  s tevedores  could n o t  t ake  advantage of a  c l a u s e  

l i m i t i n g  l i a b i l i t y  i n  a  b i l l  of l a d i n g ) .  I f  a  s t r a n g e r  t o  a 

c o n t r a c t  may n o t  t a k e  advantage of i t ,  then by t h e  same 



token he should n o t  be bound by it. 

I f  Fosbroke-Hobbes has t h e  e f f e c t  of render ing  an 

occupie r  exempt from l i a b i l i t y  t o  B because he has a  

c o n t r a c t  w i th  A purpor t ing  t o  exempt him from l i a b i l i t y  

then  t h e  law should be changed. W e  favour  a  p rov i s ion  

t o  t h a t  e f f e c t  and p r e f e r  t h e  form of t h e  New South Wales 

p roposa l  over t h a t  of t h e  Engl ish  A c t  ( t h e  f i r s t  h a l f  o f  

s .  3 ( 1 ) ) .  We do n o t  recommend a  p rov i s ion  s i m i l a r  t o  t h a t  

of t h e  second h a l f  of England 's  s. 3 ( 1 )  which g i v e s  t o  

t h i r d  p a r t i e s  t h e  b e n e f i t  of a  duty  imposed by t h e  c o n t r a c t ;  

h e r e  t oo  we fol low New South Wales. We s e e  no need t o  

enac t  subsec t ions  ( 2 )  - ( 5 )  of  t h e  Engl ish  s .  3. 

RECOMMENDATION 

L I A B I L I T Y  O F  A N  O C C U P I E R  U N D E R  T H E  A C T  T O  T H I R D  
P A R T I E S  T O  A  C O N T R A C T  O R  T E N A N C Y  W I L L  N O T  B E  
E X C L U D E D  B Y  A N Y  P R O V I S I O N  O F  T H E  C O N T R A C T  O R  
T E N A N C Y  T O  W H I C H  T H E Y  W E R E  N O T  P R I V Y .  

I t  w i l l  be noted t h a t  we do n o t  d e a l  wi th  t h e  landlord-  

t e n a n t  r e l a t i o n s h i p  i n  t h i s  r e p o r t  except  i n  connect ion wi th  

t h e  l a n d l o r d ' s  l i a b i l i t y  t o  t h e  t e n a n t  f o r  i n j u r i e s  s u f f e r e d  

on a r e a s  which remain i n  t h e  l a n d l o r d ' s  c o n t r o l  such a s  walks ,  

s t a i r s ,  passages  and e l e v a t o r s .  

STRUCTURES 

The r u l e s  of occup ie r s '  l i a b i l i t y  apply t o  r e a l  p roper ty .  

However one f i n d s  s ta tements  l i k e  t h i s :  



To what p roper ty  d i d  t h e  r u l e s  extend? 
They s t a r t e d  no doubt wi th  "premises" i n  t h e  
r e a l  p roper ty  sense  bu t  they had been app l i ed  
t o  a  wide miscel lany of c h a t t e l s .  Thus s h i p s ,  
s t a g i n g s ,  s c a f f o l d s ,  l i f t s ,  t r a i n s ,  a i r c r a f t ,  
e l e c t r i c i t y  pylons ,  were a l l  regarded a s  
covered; even l adde r s  and s l i n g s  were t r e a t e d  a s  
comparable. The law seemed ready t o  apply a  
p r i n c i p l e  de r ived  from landed p rope r ty  i n  many 
ci rcumstances  where t h e  comparable s i t u a t i o n  
a r o s e  of one person making use of ano ther  p e r s o n ' s  
p l a n t ,  equipment, machinery, t a c k l e  o r  t o o l s .  

(Chapman S t a t u t e s  on t h e  Law of Tor t s  ( 1 9 6 2 ) ,  p. 4 7 ;  a u t h o r i t i e s  

omi t ted  from q u o t a t i o n . )  

Salmond (5 th  ed. 330) has a  s i m i l a r  s ta tement  bu t  says  

t h e  p r i n c i p l e s  app l i ed  t o  moveables such a s  s h i p s ,  l i f t s  and 

a i r p l a n e s  only i n s o f a r  a s  t h e  i n j u r y  had a r i s e n  from t h e  

dangerous s t r u c t u r a l  cond i t i on  of t h e  conveyance and n o t  

from an a c t  of negl igence i n  t h e  course  of t r a n s i t .  

I n  c o n t r a s t  t o  t h e s e  s ta tements  i s  an a r t i c l e  (Davis,  

What a r e  "Premises"? [19651 N . Z . L . J .  135) submi t t i ng  t h a t  

"premises" should mean only land toge the r  wi th  s t r u c t u r e s  

t h a t  a r e  p a r t  of t h e  land and t h a t  t h e  occupie r  of c h a t t e l s  

and a l s o  of s t r u c t u r e s  such a s  power po le s  belonging t o  

someone o t h e r  than t h e  occupier  of  t h e  land should be o u t s i d e  

t h e  r u l e s  of o c c u p i e r s '  l i a b i l i t y .  

We agree  w i th  him t h a t  some of t h e  s ta tements  i n  t h e  

t e x t s  a r e  mis leading.  The case  quoted f o r  t h e  p ropos i t i on  

t h a t  a  l adde r  i s  premises (Woodman v. Richardson, [I9371 

3  A l l  E .  R. 866) was one i n  which t h e  p l a i n t i f f ,  an i n v i t e e  

was working on a  s c a f f o l d  e r e c t e d  by t h e  defendant ,  a  

c o n t r a c t o r ,  i n  t h e  course  of b u i l d i n g  a  t h e a t r e .  I n  going 

down from t h e  s c a f f o l d i n g  he s l i pped  on a  d e f e c t i v e  l adde r  



which had been pu t  up by an unknown person.  The a c t i o n  was 

dismissed because t h e  p l a i n t i f f  d i d  n o t  prove t h a t  t h e  

defendant  had f a i l e d  i n  h i s  duty  t o  t a k e  reasonable  s t e p s  

t o  p r o t e c t  t h e  p l a i n t i f f .  The s c a f f o l d i n g  c l e a r l y  was 

t r e a t e d  a s  premises and MacKinnon L . J .  ( d i s s e n t i n g )  says  

t h a t  a  defendant  supplying a d e f e c t i v e  l adde r  a s  p a r t  of 

t h e  premises is l i a b l e .  However, t h i s  i s  n o t  t o  say t h a t  a  

l adde r  by i t s e l f  i s  premises.  

The c a s e  c i t e d  f o r  t h e  p ropos i t i on  t h a t  a  s l i n g  i s  

premises i s  Ol ive r  v. Sadd le r ,  [I9291 A.C.  584 .  Davis i s  

c o r r e c t  when he says  t h a t  it has  nothing t o  do wi th  o c c u p i e r s '  

l i a b i l i t y .  Stevedores  s u p p l i e s  ropes  t o  wrap around bags 

i n  h o i s t i n g  them from t h e  hold  t o  t h e  deck. They l e f t  t h e  

ropes  around t h e  bags f o r  t h e  convenience of t h e  p o r t e r s  

whose t a s k  was t o  move t h e  bags from t h e  deck t o  t h e  quay. 

While bags were being s o  moved, a rope broke,  k i l l i n g  a p o r t e r .  

The s t evedores  were he ld  under a du ty  t o  t a k e  reasonable  

c a r e  t o  s e e  t h a t  t h e  ropes  were s a f e .  I t  i s  hard t o  s e e  how 

anyone could sugges t  t h a t  occup ie r s '  l i a b i l i t y  had any 

re levance .  C e r t a i n l y  t h e i r  Lordships d i d  no t .  Lord Atkin 

agreed t h a t  t h e r e  was a bai lment  of t h e  ropes  and r e fused  

t o  f i n d  it a g r a t u i t o u s  bai lment .  A l l  t h e  judgments a r e  based 

on a f i n d i n g  of a duty  t o  t ake  c a r e ,  a n t i c i p a t i n g  t h e  neighbour 

concept of Donoghue v. Stevenson. 

W e  agree  t h a t  s t a g i n g  and s c a f f o l d i n g  may be premises.  

E l e v a t o r s ,  l i kewise  a r e  premises o r  a t  l e a s t  a  p a r t  of them. 

Cases l i k e  Haseldine v. - Daw however a r e  n o t  a u t h o r i t y  f o r  

t h e  p r o p o s i t i o n  t h a t  o c c u p i e r s '  l i a b i l i t y  a p p l i e s  t o  c h a t t e l s .  

An e l e v a t o r  i n  a bu i ld ing  i s  n o t  a c h a t t e l .  I t  i s  a f i x t u r e  

j u s t  a s  an e s c a l a t o r  i s ,  o r  f o r  t h a t  ma t t e r  a s t a i r c a s e .  



S t r u c t u r e s  such a s  power po le s  and pylons have been 

he ld  t o  be premises and w e  s e e  no d i f f i c u l t y  w i th  t h i s ,  

even when t h e  p o l e  belongs t o  a  power company, and t h e  land 

i n  which it i s  s i t e d  belongs t o  another .  

A s  t o  s h i p s ,  they do n o t  pose a  g r e a t  problem i n  

A lbe r t a  f o r  t h e r e  i s  only a  modest amount of barge t r a f f i c  

from Waterways t o  Uranium Ci ty  i n  Saskatchewan. Otherwise 

t h e r e  i s  no th ing  l a r g e r  than smal l  motor launches .  Many of 

t h e  cases  i n  which o c c u p i e r s '  l i a b i l i t y  a p p l i e s  have been 

ones i n  which t h e  s h i p  i s  i n  p o r t  ( e . g . ,  King v. Northern - 
Navigation Co. (1913) ,  2 7  O.L.R. 79  and To l f r ee  v. R u s s e l l ,  

[19431 2 D.L.R. 234 (Ont. C . A . ) ) ,  and some of t h e  acc iden t s  

have happened on gangplanks o r  on a  wharf.  One cannot  say 

however t h a t  t h e  r u l e s  of o c c u p i e r s '  l i a b i l i t y  have been 

conf ined t o  such cases .  I n  Webber v. Toronto, [I9551 O.W.N. 

18 ,  t h e  s h i p  was a  f e r r y  boa t  and t h e  r e p o r t  does n o t  say 

whether i t  was i n  p o r t  o r  en rou te .  

A s  t o  a i r c r a f t ,  Fosbroke-Hobbes d i scussed  e a r l i e r  i s  

sometimes quoted f o r  t h e  p r o p o s i t i o n  t h a t  occup ie r s '  l i a b i l i t y  

a p p l i e s  t o  a i r c r a f t .  Goddard J. s a i d  it was unnecessary t o  

dec ide  whether t h e  passenger was an i n v i t e e  o r  l i c e n s e e ,  

because he was e n t i t l e d  t o  expec t  a  f i t  and proper  a i r c r a f t  

and c a r e f u l  nav iga t ion .  

A s  t o  t r a i n s ,  t h e  r u l e s  of  occup ie r s '  l i a b i l i t y  were 

app l i ed  i n  Ba rne t t  and Diplock c i t e d  e a r l i e r  (where t h e  

p l a i n t i f f  was t r e s p a s s e r  on a  t r a i n ) ;  and i n  Gebbie v. 

Saskatoon,  [I9301 4 D.L.K. 543 (Sask. C . A . )  where t h e  p l a in -  

t i f f  was boarding a  s t r e e t c a r .  

I n  Night inga le  v .  Union C o l l i e r y  (1905) .  35 S.C.R. 65 

where t h e  c o l l i e r y  allowed p l a i n t i f f  t o  r i d e  f r e e  on i t s  t r a i n  

and he  was i n j u r e d  when a  b r idge  co l l apsed ,  t h e  c o l l i e r y  was 



he ld  n o t  l i a b l e  because t h e r e  was no g r o s s  neg l igence .  

This  was a ca se  of d e f e c t i v e  premises a s  d i s t i n c t  from 

n e g l i g e n t  conduct i n  t h e  a c t u a l  ope ra t ion  of t h e  t r a i n .  

I t  w i l l  be noted t h a t  t h e  b a s i s  of l i a b i l i t y  i s  s t a t e d  t o  be 

g r o s s  negl igence and n o t  t h a t  a p p l i c a b l e  t o  l i c e n s e e s ,  

though N e s b i t t  J. d i d  say ''We th ink  t h e  d o c t r i n e  of l i a b i l i t y  

s u f f i c i e n t l y  extended a l ready  i n  t h e  case  of ba re  l i c e n s e e s . "  

A s  t o  motor v e h i c l e s  Armand v. - Car r ,  [19261 S.C.R. 

575, i s  a l ead ing  case .  The a c t i o n  was by a g r a t u i t o u s  

passenger  a g a i n s t  t h e  d r i v e r .  The Supreme Court  r e j e c t e d  

t h e  sugges t ion  t h a t  Night inga le  l a y s  down a lower du ty  than 

t h a t  of reasonable  c a r e .  The judgment makes no d i s t i n c t i o n  

between d e f e c t i v e  cond i t i on  of t h e  v e h i c l e  and n e g l i g e n t  

a c t s  of t h e  d r i v e r ,  a  d i s t i n c t i o n  which has  sometimes been 

made. Moreover t h e r e  i s  no reference t o  t h e  law of o c c u p i e r s '  

l i a b i l i t y .  The problem has no t  c0n.e up f r equen t ly  i n  r e c e n t  

y e a r s ,  doub t l e s s  because of t h e  prevalence of g r a t u i t o u s  

passenger  l e g i s l a t i o n  which makes t h e  d r i v e r  l i a b l e  f o r  g ros s  

negl igence i n  most provinces .  

There i s ,  however, a  remarkable c a s e  from Ontar io  

c a l l e d  Houweliny v. Wesseler (1963) ,  40  D.L.R. (2d) 956. A 

four-year  o l d  c h i l d  who was a g r a t u i t o u s  passenger i n  a motor 

c a r  f e l l  through t h e  f l o o r  whi le  t h e  c a r  was i n  motion. 

Ontar io  had a p rov i s ion  ( s i n c e  repea led)  which excluded 

completely a c t i o n s  by g r a t u i t o u s  passengers .  To save t h e  

p l a i n t i f f ' s  cause  of a c t i o n ,  t h e  Court  of  Appeal he ld  t h a t  

t h e  common law of occup ie r s '  l i a b i l i t y  appl ied .  The cause  

of i n j u r y  was n o t  t h e  neg l igen t  ope ra t ion  of t h e  v e h i c l e  bu t  

t h e  dangerous d i s r e p a i r  of  t h e  c a r .  The judgment quotes  

Fleming f o r  t h e  p ropos i t i on  t h a t  t h e  r u l e s  of o c c u p i e r s '  

l i a b i l i t y  apply t o  motor c a r s  and l a t e r  says :  " t h e  S t a t u t e  



does n o t  p rov ide  exemption from t h e  common law l i a b i l i t y  upon 

t h e  owner of d e f e c t i v e  premises o r  i n  t h i s  ca se  d e f e c t i v e  

c h a t t e l s ,  where i n j u r y  a r i s e s  from t h a t  d e f e c t  known o r  

which ought t o  be known t o  t h e  owner of t h e  c h a t t e l  and 

where t h e  person i n j u r e d  has been i n v i t e d  t o  e n t e r  i n t o  o r  

on t h e  c h a t t e l . "  The judgment does n o t  say whether t h e  

p l a i n t i f f  was a  l i c e n s e e  o r  i n v i t e e  b u t  g ives  t h e  b e n e f i t  

of t h e  duty  owed t o  an i n v i t e e .  

Our motor v e h i c l e  law has grown up a s  a  s e p a r a t e  body 

of law o u t s i d e  of o c c u p i e r s '  l i a b i l i t y .  There i s  no p o i n t  

i n  complicat ing f u r t h e r  t h e  law of automobile acc iden t s .  

We no te  now two cases  d e a l i n g  wi th  unusual  " v e h i c l e s " .  

I n  Bunker v. Brand, [ I 9 6 9 1  2 W.L.R. 1392 t h e  Engl i sh  Act was 

app l i ed  t o  a  t u n n e l l i n g  machine, though i n  t h a t  ca se  t h e  

defendant  was occupie r  of t h e  t unne l  a s  w e l l .  I n  Redwell 

Se rv i c ing  Co. v. Lane Wells (1955) ,  1 6  W . W . R .  615, t h e  

p l a i n t i f f  was engaged by a  d r i l l i n g  c o n t r a c t o r  t o  swab o u t  

an o i l  w e l l .  To do t h i s  t h e  p l a i n t i f f  used i t s  p o r t a b l e  

d e r r i c k .  The swabbing was t o  be followed by p e r f o r a t i o n  

which t h e  defendant  was t o  c a r r y  o u t .  By agreement, t h e  

defendant  used t h e  p l a i n t i f f ' s  d e r r i c k .  When t h e  de fendan t ' s  

s e r v a n t s  were p u l l i n g  t h e  p r e f o r a t i n g  gun from t h e  h o l e ,  t h e  

d e r r i c k  toppled over  damaging both it and t h e  de fendan t ' s  

equipment nearby. The defendant  counterclaimed. The defen- 

d a n t  argued t h a t  t h e  p l a i n t i f f  was occupant of  t h e  d e r r i c k  and 

t h a t  t h e  du ty  owed t o  t h e  defendant  was t h a t  owed t o  a  

" c o n t r a c t e e "  under Maclenan v. Segar.  The p l a i n t i f f  argued 

t h a t  t h e  law of i n v i t o r s  and i n v i t e e s  d i d  n o t  apply t o  c h a t t e l s .  

The Albe r t a  Appel la te  Div is ion  he ld  t h a t  it d i d .  Thus t h e  

p l a i n t i f f  would have been l i a b l e  on t h e  counte rc la im had it 

known of t h e  danger t h a t  t h e  p o r t a b l e  d e r r i c k  would t o p p l e  



over .  However, t h e  counte rc la im was dismissed because i t  

was found t h a t  t h e  acc iden t  occurred from t h e  de fendan t ' s  

improper use  of t h e  d e r r i c k .  This  ended any warranty  t o  

t h e  defendant  a s  " c o n t r a c t e e " .  I n  our  r e s p e c t f u l  opinion 

t h i s  ca se  might have been decided wi thout  r e f e r e n c e  t o  

o c c u p i e r s '  l i a b i l i t y .  However we t r e a t  t h e  d e c i s i o n  a s  

dec id ing  t h a t  t h e  law of o c c u p i e r s '  l i a b i l i t y  a p p l i e s  t o  a  

mobile d e r r i c k .  

The t h r e e  commonwealth Acts have a l l  d e a l t  w i th  t h i s  

problem. 

England: 

Sec t ion  l ( 3 ) .  The r u l e s  s o  enacted i n  r e l a t i o n  t o  
an occupie r  of premises and h i s  v i s i t o r s  s h a l l  a l s o  
apply ,  i n  l i k e  manner and t o  t h e  l i k e  e x t e n t  a s  
t h e  p r i n c i p l e s  a p p l i c a b l e  a t  common law t o  an 
occupie r  of  premises and h i s  i n v i t e e s  o r  l i c e n s e e s  
would apply t o  r e g u l a t e - - ( a )  t h e  o b l i g a t i o n  of a  
person occupying o r  having c o n t r o l  over  any f i x e d  
o r  moveable s t r u c t u r e  i nc lud ing  any v e s s e l ,  v e h i c l e  
o r  a i r c r a f t .  . . . 

W e  omit  subparagraph (b )  which covers  damage t o  proper ty  

and which we cons ider  i n  P a r t  XIV .  One au tho r  who f i n d s  t h i s  

subsec t ion  hard t o  cons t rue  says  " t h e  t a s k  of g iv ing  a  meaning 

t o  each phrase  of t h i s  subsec t ion  seems almost  insuperab le"  

( S t r e e t ,  To r t s ,  3rd ed.  187, f e n .  3  ( 1 9 6 3 ) ) .  

New Zealand: 

Sec t ion  3  ( 3 )  ( a )  i s  t h e  same. The words " inc lud ing  any 

v e s s e l ,  v e h i c l e  o r  a i r c r a f t "  a r e  omit ted bu t  s .  2 d e f i n e s  

" s t r u c t u r e "  t o  i n c l u d e  them. 



Scot land : 

Sect ion  l ( 3 ) .  Those p rov i s ions  s h a l l  apply 
i n  l i k e  manner and t o  t h e  same e x t e n t  a s  they do 
i n  r e l a t i o n  t o  an occupier  of premises and t o  
persons  e n t e r i n g  thereon- - (a )  i n  r e l a t i o n  t o  a  
person occupying o r  having c o n t r o l  of  any f i x e d  
o r  moveable s t r u c t u r e ,  i nc lud ing  any v e s s e l ,  
v e h i c l e  o r  a i r c r a f t  and t o  persons  e n t e r i n g  
thereon.  . . . 

Subparagraph ( b )  makes t h e  b a s i c  p rov i s ions  apply t o  

t h e  p l a i n t i f f ' s  p roper ty .  

An important  d i f f e r e n c e  from t h e  Engl i sh  Act i s  t h a t  

t h e  S c o t t i s h  does n o t  make t h e  b a s i c  p rov i s ions  apply merely 

t o  t h e  e x t e n t  t h a t  t h e  common law r u l e s  apply,  bu t  simply 

makes them apply ,  wi th  no q u a l i f i c a t i o n .  

P ro fe s so r  Walker says  of t h e  S c o t t i s h  s. l ( 3 )  : "The 

i n t e r p r e t a t i o n  of t h e s e  words seems a p t  t o  g ive  r i s e  t o  many 

con t rove r s i e s .  . . ." and adds t h a t  t h e  wording of t h e  Engl i sh  

Act i s  much c l e a r e r .  A s  we have no ted ,  S t r e e t  i s  n o t  

complimentary about t h e  Engl i sh  s e c t i o n .  

The law of o c c u p i e r s '  l i a b i l i t y  a p p l i e s  t o  l ands  and 

premises i n  t h e  l e g a l  s ense ,  i nc lud ing  b u i l d i n g s  and th ings  

which a r e  i n  law f i x t u r e s  and t h e r e f o r e  p a r t  of t h e  land ,  

a l l  of  which a r e  included i n  our  use  of t h e  words " l and" ,  

"proper ty"  and "premises" throughout t h i s  r e p o r t .  We a r e  

of opinion t h a t  t h e  law of occup ie r s '  l i a b i l i t y  should a s  

f a r  a s  p o s s i b l e  con f ine  i t s e l f  t o  r e a l  p roper ty  and t h i n g s  

which a r e  r e a l l y  used a s  p a r t  of  r e a l  p roper ty  o r  i n  t h e  

way i n  which r e a l  p rope r ty  i s  used. For h i s t o r i c a l  reasons ,  

however, t h e  d e l i n e a t i o n  of i t s  a r e a  of a p p l i c a t i o n  g ives  



r i s e  t o  problems which a r e  d i f f i c u l t  i n  theory though, we 

t h i n k ,  n o t  too  important  i n  p r a c t i c e .  

Sec t ion  l ( 3 )  of  t h e  Engl ish  Act guards a g a i n s t  "pockets"  

t o  which t h e  o l d  law might apply.  The Engl i sh  Act a p p l i e s  t o  

a l l  " s t r u c t u r e s "  t o  which t h e  common law a p p l i e s .  We a r e  

n o t  s a t i s f i e d  wi th  t h i s  approach. The law of occup ie r s '  

l i a b i l i t y  would apply i n  a r e a s  where we th ink  it u n s u i t a b l e .  

Sec t ion  l ( 3 )  of t h e  S c o t t i s h  Act ,  which we have a l s o  

quoted,  does n o t  g ive  t h e  same p r o t e c t i o n  a g a i n s t  "pocke ts" ,  

and it a p p l i e s  t h e  law of o c c u p i e r s '  l i a b i l i t y  t o  v e s s e l s ,  

v e h i c l e s  and a i r c r a f t  where we th ink  it inappropr i a t e .  

We th ink  t h a t  t h e  law of o c c u p i e r s '  l i a b i l i t y  should 

apply t o  s t a g i n g ,  s c a f f o l d i n g  and s t r u c t u r e s  e r e c t e d  on l a n d ,  

whether f i x t u r e s  o r  n o t ,  where used i n  conjunc t ion  wi th  t h e  

land.  We t h i n k  t h a t  it should apply t o  p o l e s ,  s t anda rds ,  

pylons and wi res  such a s  those  used f o r  t h e  c a r r i a g e  of 

e l e c t r i c i t y  o r  t e l eg raph  o r  te lephone s i g n a l s  o r  f o r  t h e  

t r a n s p o r t a t i o n  of passengers ,  whether o r  n o t  used i n  conjunc t ion  

w i t h  t h e  suppor t ing  land .  W e  t h ink  t h a t ,  f o r  h i s t o r i c a l  

reasons ,  it w i l l  have t o  apply t o  ra i lway t r a i n s ,  ra i lway c a r s  

and s h i p s .  We th ink  t h a t  i t  w i l l  a l s o  have t o  apply t o  

t r a i l e r s  which a r e  used a s  p o r t a b l e  b u i l d i n g s ,  t h a t  i s  t o  

s ay ,  f o r  r e s idences ,  s h e l t e r s  o r  o f f i c e s ,  whether o r  n o t  

t h e i r  occup ie r s  a r e  occupie rs  of t h e  land upon which such 

t r a i l e r s  a r e  t emporar i ly  l oca t ed .  

We a r e  very s t r o n g l y  of t h e  view t h a t  t h e  law of 

occup ie r s '  l i a b i l i t y  should n o t  apply t o  motor v e h i c l e s  a s  

such; a s  we have s a i d ,  t h e  law of automobile acc iden t s  should 

n o t  be f u r t h e r  complicated.  We do n o t  t h ink  t h a t  i t  should 

apply t o  a i r c r a f t  o r  t o  o t h e r  v e h i c l e s  o r  t h ings  such a s  t h e  



t u n n e l l i n g  machine o r  t h e  p o r t a b l e  d e r r i c k  which we have 

r e f e r r e d  t o ;  w e  t h ink  t h a t  t h e  common law i s  capable  of 

r e g u l a t i n g  t h e  r i g h t s  and d u t i e s  of t h e  p a r t i e s  i n  such c a s e s  

wi thout  r e f e r e n c e  t o  r u l e s  app rop r i a t e  t o  r e a l  p rope r ty .  

RECOMMENDATION 

1 .  T H E  R U L E S  R E C O M M E N D E D  I N  R E L A T I O N  T O  A N  
O C C U P I E R  O F  P R E M I S E S  A N D  E N T R A N T S  O N  T H E  
P R E M I S E S  S H A L L  R E G U L A T E  T H E  O B L I G A T I O N S  
O F  T H E  P E R S O N  WHO IS I N  P O S S E S S I O N  O F  O R  
H A S  A  S U B S T A N T I A L  D E G R E E  O F  C O N T R O L  O V E R  
S T A G I N G ,  S C A F F O L D I N G  A N D  S T R U C T U R E S  E R E C T E D  
O N  L A N D ,  W H E T H E R  F I X T U R E S  O R  N O T ;  P O L E S ,  
S T A N D A R D S .  P Y L O N S  A N D  W I R E S  S U C H  A S  T H O S E  
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T E L E G R A P H  O R  T E L E P H O N E  S I G N A L S  O R  F O R - T H E  
T R A N S P O R T A T I O N  O F  P A S S E N G E R S ,  W H E T H E R  O R  
N O T  U S E D  I N  C O N J U N C T I O N  W I T H  T H E  S U P P O R T I N G  
L A N D ;  R A I L W A Y  T R A I N S .  R A l L W A Y  C A R S  A N D  
S H I P S ;  T R A I L E R S  W H I C ~  A R E  U S E D  A S  P O R T A B L E  
B U I L D I N G S ,  T H A T  IS T O  S A Y ,  F O R  R E S I D E N C E ,  
S H E L T E R S  O R  O F F I C E S ,  W H E T H E R  O R  N O T  T H E I R  
O C C U P I E R S  A R E  O C C U P I E R S  O F  T H E  L A N D  U P O N  
W H I C H  S U C H  T R A I L E R S  A R E  T E M P O R A R I L Y  L O C A T E D .  

2 .  T H E  R U L E S  S H A L L  N O T  R E G U L A T E  T H E  O B L I G A T I O N S  
O F  A  P E R S O N  I N  H I S  C A P A C I T Y  O F  O C C U P I E R  O F  
A N  A I R C R A F T  O R  A  M O T O R  V E H I C L E  O R  A N Y  V E H I C L E  
O R  T H I N G  O T H E R  T H A N  T H O S E  M E N T I O N E D  A B O V E .  
A N D  I N  P A R T I C U L A R  O F  P O R T A B L E  D E R R I C K S  A N V  
O T H E R  E Q U I P M E N T ;  A N D ,  E X C E P T  A S  P R O V I D E D ,  
S H A L L  N O T  E X T E N D  B E Y O N D  R E A L  P R O P E R T Y  A N D  
T H I N G S  W H I C H  A R E  U S E D  A S  P A R T  O F  O R  I N  
C O N J U N C T I O N  W I T H  R E A L  P R O P E R T Y .  

X I V  

DAMAGE TO PROPERTY 

A t  one t ime t h e r e  seems t o  have been doubt a s  t o  

whether t h e  r u l e s  of occup ie r s '  l i a b i l i t y  apply t o  damage t o  

p rope r ty  a s  d i s t i n c t  from pe r sona l  i n j u r i e s .  I t  seems now 



t o  be  g e n e r a l l y  agreed t h a t  they do. Damage t o  c l o t h e s  o r  

t o  an automobile must be common p l ace .  We have noted no 

Canadian case  i n  which t h e  defendant  has argued t h a t  he i s  

n o t  l i a b l e  f o r  damage t o  proper ty .  On t h e  o t h e r  hand t h e r e  

a r e  ca ses  i n  which it has been he ld  o r  assumed t h a t  he is .  

I n  Grossman v .  The King, 119521 1 S.C.R. 571 t h e  c la im was 

f o r  damage t o  a  p lane  a s  w e l l  a s  persona l  i n j u r i e s .  The 

c la im was s u c c e s s f u l  though Kellock J.  was t h e  only member 

of t h e  Court  who s p e c i f i c a l l y  based h i s  judgment on 

o c c u p i e r s '  l i a b i l i t y .  I n  Redwell t h e  c la im was f o r  p roper ty  

damage caused by t h e  "occupier"  of t h e  p o r t a b l e  d e r r i c k .  

I t  f a i l e d ,  bu t  no t  on t h e  ground t h a t  occup ie r s '  l i a b i l i t y  

i s  conf ined t o  persona l  i n j u r i e s .  The same i s  t r u e  of a 

r e c e n t  Nova S c o t i a  c a s e ,  Janes  v. T r i t on  Centres  Ltd.  ( 1 9 6 9 1 ,  

4 D.L.R. (3d) 327, where t h e  damage was t o  a  v e h i c l e .  This 

a u t h o r i t y  i s  n o t  pe r suas ive  by i t s e l f  bu t  i s  i n  keeping 

wi th  t h e  c u r r e n t  of Engl ish  cases  p r i o r  t o  t h e  Occupiers '  

L i a b i l i t y  Act. I t  i s  t r u e  t h a t  S i r  Raymond Evershed s a i d  

i n  T ins ley  v .  Dudley, [I9511 2 K.B.  1 8  ( a  ca se  of t h e  t h e f t  

of a  b i c y c l e  from t h e  yard of a  p u b l i c  house) t h a t  t h e  

d i s t i n c t i o n  between a  l i c e n s e e  and i n v i t e e  bea r s  on ly  " i n  

ma t t e r s  of pe r sona l  i n j u r y " .  However t h e r e  a r e  ca ses  l i k e  

The Cawood 111, [1951] p. 2 7 0  i n  which t h e  r u l e s  of occup ie r s '  

l i a b i l i t y  were app l i ed  t o  damage t o  a  s h i p  moored t o  a  j e t t y .  

We t h i n k  it proper  t o  permit  a  v i s i t o r ,  o r  even a  t r e s p a s s e r  

f o r  t h a t  ma t t e r ,  t o  recover  f o r  damage t o  p rope r ty  n o t  only  

where t h e r e  i s  persona l  i n j u r y  b u t  even a p a r t  from it. Of 

course  t h e  v i s i t o r  should n o t  be a b l e  t o  recover  f o r  damage 

t o  proper ty  un le s s  t h e  occupier  has been neg l igen t .  I f  t h e  

v i s i t o r  d r i v e s  h i s  c a r  on to  a n o t h e r ' s  premises and t h e  

v e h i c l e  of  a  t h i r d  p a r t y  runs  i n t o  him, t h e r e  i s  no l i a b i l i t y  

on t h e  occupie r .  There could be however, i f  he knew t h a t  

t h e  t h i r d  p a r t y  was d r i v i n g  r e c k l e s s l y  and t h e  occupie r  f a i l e d  



t o  t ake  reasonable  s t e p s  t o  p r o t e c t  h i s  v i s i t o r  from t h e  

r i s k  which t h e  t h i r d  p a r t y  had c r e a t e d .  

Compensation f o r  damage does n o t  l i t e r a l l y  cover l o s s  

However we agree  t h a t  i f  a  c h a t t e l  of a  v i s i t o r  i s  t o t a l l y  

des t royed ,  f o r  example by f i r e ,  he should n o t  be  i n  a  

poorer  p o s i t i o n  than i f  it were merely damaged; and we 

th ink  t h a t  l o s s  of a  c h a t t e l  from t h e  de fendan t ' s  negl igence 

should be covered too .  Although u n l i k e l y ,  a  v i s i t o r ' s  

g l a s s e s  may f a l l  i n t o  a  l a k e  o r  down a  d r a i n  because of 

t h e  o c c u p i e r s '  negl igence and we see  no reason t o  exclude 

a  c la im of t h i s  k ind.  

On t h i s  ques t ion  of l o s s  of  p rope r ty ,  one must n o t e  

t h e  d i f f e r e n c e  between l o s s  from t h e  o c c u p i e r s '  negligence,  

and l o s s  from t h e f t  by a  t h i r d  p a r t y .  Remembering t h a t  t h e  

occupie r  i s  n o t  a  b a i l e e ,  he i s  n o t  under a  duty  of c a r e  

a g a i n s t  t h e f t ,  except  i n  an a c t i o n  by a  lodger  a g a i n s t  h i s  

boarding housekeeper (Olley v .  Marlborough Court ,  [ I 9 4 9 1  1 

K.B.  532) .  Represen ta t ive  cases  a r e :  Ashby v.  T o l h u r s t ,  

119371 2  K.B.  242 ( t h e f t  of c a r  from parking l o t ) ;  T ins ley  

v. Dudley, [I9511 2 K.B.  18 ( t h e f t  of  motor c y c l e  from 

p u b l i c  house which was n o t  an i n n ) ;  Edwards v .  West Her t s  

H o s p i t a l ,  119571 1 A l l  E .R.  541 ( t h e f t  of house p h y s i c i a n ' s  

c l o t h e s  from h o s t e l  under h o s p i t a l ' s  c o n t r o l ) ;  Gumina v. 

Toronto General  Hosp i t a l  (1920) ,  1 9  O.W.N. 547 ( t h e f t  of 

money from c l o t h e s  of  h o s p i t a l  p a t i e n t ) .  

I t  i s  important  t o  s t r e s s  t h a t  i n  t h e s e  ca ses  t h e r e  

was no bai lment  of  t h e  c h a t t e l .  Bailment r a i s e s  a  h ighe r  

duty  than t h a t  of  mere occupat ion of premises and should be 

excluded from t h e  proposed s t a t u t e ,  a s  should t h e  law 

governing innkeepers '  l i a b i l i t y .  



Assuming t h a t  t h e  proposed s t a t u t e  makes p rov i s ion  

f o r  damage t o  o r  l o s s  of p rope r ty ,  a  ques t ion  a r i s e s  

where t h e  proper ty  belongs n o t  t o  t h e  v i s i t o r  b u t  t o  a  

t h i r d  p a r t y .  Drive Yourself Ltd.  v. Burnside (1959) ,  

59 S.R. (N.S.W.) 390 is  t h e  l ead ing  case .  I n  t h a t  ca se  

one Taylor  r en t ed  a  c a r  from p l a i n t i f f .  H e  drove it i n t o  

a  c a r  park on t h e  d e f e n d a n t ' s  r e c r e a t i o n  ground. He pa id  

the r equ i r ed  f e e  and parked t h e  c a r  under a  c l i f f .  A 

boulder  f e l l  from t h e  c l i f f  and damaged t h e  c a r .  A 

p re l iminary  ques t ion  was whether damages f o r  i n j u r y  t o  

goods can e v e r  be claimed. S t r e e t  C . J .  and Owen J .  

examined t h e  a u t h o r i t i e s  c a r e f u l l y  and concluded t h a t  

they can where t h e  i n v i t a t i o n  o r  l i c e n s e  extends  t o  t h e  

goods. Herron J .  thought t h a t  h i s t o r i c a l l y  much was t o  

be s a i d  f o r  t h e  d e f e n d a n t ' s  argument bu t  t h a t  an i n v i t e e  

could now cla im f o r  p roper ty  damage. H e  doubted however 

t h a t  p rope r ty  of a  t h i r d  person i s  w i t h i n  t h i s  r u l e .  

The main ques t ion  was whether t h e  owner of t h e  

c a r ,  never having en t e red  on t h e  l and ,  can be t r e a t e d  a s  

an i n v i t e e ,  which Taylor  was found t o  be. S t r e e t  C . J .  

and Owen J. answered i n  t h e  a f f i r m a t i v e .  S t r e e t  C . J .  

s ays  t h e  i n v i t a t i o n  was extended t o  t h e  c a r  and Owen J. 

t o  t h e  owner of  t h e  c a r .  Herron J. agreed t h a t  t h e  p l a i n -  

t i f f  could recover ,  b u t  on t h e  gene ra l  p r i n c i p l e  of 

Donoghue v. Stevenson. 

M r .  P. En. North, Damage t o  Proper ty  and t h e  

Occupiers '  L i a b i l i t y  A c t ,  1957, ( 1 9 6 6 )  30 Conveyancer 

2 6 4  i n  a  most h e l p f u l  d i s cus s ion  of t h e  whole s u b j e c t ,  

ques t ions  t h e  judgments of S t r e e t  C . J .  and Owen J .  a s  

app l i ed  t o  t h e  Engl i sh  Act. The p l a i n t i f f  i s  n o t  a  

v i s i t o r  and d i f f i c u l t  ques t ions  a r i s e  a s  t o  t h e  e f f e c t  



of a  warning of danger by t h e  occupie r  and of exculpatory 

p rov i s ions .  

We t u r n  now t o  t h e  p rov i s ions  of t h e  t h r e e  s t a t u t e s .  

England : 

Sec t ion  l ( 3 ) .  The r u l e s  s o  enacted i n  
r e l a t i o n  t o  an occupie r  of premises and h i s  
v i s i t o r s  s h a l l  a l s o  apply ,  i n  l i k e  manner 
and t o  t h e  l i k e  e x t e n t  a s  t h e  p r i n c i p l e s  
a p p l i c a b l e  a t  common law t o  an occupie r  of 
premises and h i s  i n v i t e e s  o r  l i c e n s e e s  would 
apply t o  r e g u l a t e .  . . . (b )  t h e  o b l i g a t i o n s  
of a  person occupying o r  having c o n t r o l  over 
any premises o r  s t r u c t u r e  i n  r e s p e c t  of damage 
t o  p r o p e r t y ,  i nc lud ing  t h e  proper ty  of persons  
who a r e  n o t  themselves h i s  v i s i t o r s .  

New Zealand: 

S e c t i o n  3 ( 3 ) .  The same a s  England ' s ,  save t h a t  t h e  

s e c t i o n  i s  s u b j e c t  t o  s .  9 which excludes  c o n t r a c t s  of 

c a r r i a g e  and of bai lment  from t h e  Act. 

Sco t land:  

Sec t ion  l ( 3 ) .  Those p rov i s ions  s h a l l  apply i n  
l i k e  manner and t o  t h e  same e x t e n t  a s  they do i n  
r e l a t i o n  t o  an occupie r  of premises and t o  persons  
e n t e r i n g  thereon .  . . . (b)  i n  r e l a t i o n  t o  an 
occupie r  of  premises o r  a  person occupying o r  
having c o n t r o l  of any such s t r u c t u r e  and t o  
p rope r ty  thereon ,  i nc lud ing  t h e  p rope r ty  of 
persons  who have n o t  themselves en t e red  on t h e  
premises o r  s t r u c t u r e .  

We have a l l uded  t o  c r i t i c i s m  of t h e  Engl i sh  and 

S c o t t i s h  p rov i s ions  i n  connection wi th  s t r u c t u r e s .  The 

Engl ish  p rov i s ion  r e s p e c t i n g  proper ty  i s  u n s a t i s f a c t o r y  



because it r e f e r s  t h e  r i g h t  t o  c la im f o r  damage back t o  t h e  

common law, which i s  n o t  completely c l e a r ;  and it omits  any 

r e f e r e n c e  t o  l o s s .  Even i f  it d i d  it would only  import  

t h e  common law r u l e s  which, a s  we have seen ,  i n  gene ra l  

p rec lude  c la ims f o r  l o s s  by t h e f t  and probably prec lude  

l o s s  i n  t h e  ca se  of t h e  s p e c t a c l e s  f a l l i n g  i n t o  a  l a k e  o r  

l o s s  by t o t a l  d e s t r u c t i o n .  Chapman (pp.  50-51) t h i n k s  t h a t  

i n  omi t t i ng  any r e f e r e n c e  t o  l o s s  t h e  i n t e n t  was t o  p re se rve  

t h e  common law r e s p e c t i n g  l o s s  by t h e f t .  He observes  t h a t  

t h e  ph ra se  "damage t o  proper ty"  i s  unneces sa r i l y  s t r i n g e n t ,  

and g i v e s  t h e  example of s p e c t a c l e s  o r  a  gold watch l o s t  

i n  t h e  s e a .  

The d e f e c t s  i n  t h e  S c o t t i s h  p rov i s ion  which a r e  

d i scussed  by P ro f .  Walker ( D e l i c t  Vol. 11, 592)  a r e  d i f f e r e n t .  

The S c o t t i s h  p rov i s ion  simply makes t h e  r u l e s  apply t o  

p rope r ty ,  say ing  nothing o f  damage o r  l o s s .  We agree  wi th  

Prof .  Walker t h a t  taken l i t e r a l l y  they might a f f e c t  t h e  

law of c a r r i e r s ,  bai lment  and of innkeepers '  l i a b i l i t y ,  

which a r e  n o t  mentioned i n  t h e  S c o t t i s h  Act. A s  a l r eady  

s t a t e d  c o n t r a c t s  of c a r r i a g e  and of bai lment  a r e  excepted 

from t h e  New Zealand Act. I n  England they a r e  n o t  excepted 

from t h e  whole Act b u t  a r e  excepted from t h e  ope ra t ion  of 

s .  5 which extends  t h e  common duty of c a r e  t o  a  duty  impl ied 

by c o n t r a c t  t o  e n t e r  premises o r  t o  b r i n g  o r  send goods t o  

premises.  

W e  t h ink  t h e  Act should c l e a r l y  s p e c i f y  t h a t  it does 

n o t  apply t o  c o n t r a c t s  of c a r r i a g e  of goods o r  t o  any bai lment  

o r  t o  l i a b i l i t y  of  innkeepers .  I t  should extend t o  damage 

t o  proper ty  and t o  l o s s  save t h a t  it should no t  i n c r e a s e  

t h e  o c c u p i e r s '  duty f o r  l o s s  from t h e f t .  One ques t ion  n o t  

d i scussed  prev ious ly  i s  whether a  t r e s p a s s e r ,  assuming he 

has  a  cause  of a c t i o n  should be a b l e  t o  i nc lude  a  c la im f o r  



pe r sona l  p rope r ty  on t h e  same b a s i s  a s  a  v i s i t o r .  We th ink  

he should.  The problem of p roper ty  belonging t o  a  t h i r d  

person i s  d i f f i c u l t .  H e  i s  n o t  a  v i s i t o r  and i n  a d d i t i o n  

t h e r e  is t h e  ques t ion  of t h e  e f f e c t  on h i s  c la im of warning 

n o t i c e s  and r e s t r i c t i o n  of l i a b i l i t y .  We th ink  t h a t  he 

should be permi t ted  t o  b r i n g  a c t i o n  even though n o t  a  v i s i t o r  

b u t  t h a t  t h e  occupier  should have a v a i l a b l e  t h e  same 

defences  t h a t  he would have a g a i n s t  t h e  v i s i t o r .  

( a ]  T H A T  WHERE AN ENTRANT B R I N G S  PERSONAL 
PROPERTY ON TO P R E M I S E S  AND THERE I S  NO 
B A I L M E N T  T H E  C O M M O N  DUTY O F  CARE BE EXTENDED 
TO T H A T  PERSONAL P R O P E R T Y ,  

( b ]  THAT THE DUTY SHOULD APPLY IN  C A S E  O F  
T O T A L  D E S T R U C T I O N  OR LOSS OF PROPERTY AS IN 
T H E  C A S E  OF DAMAGE TO P R O P E R T Y ,  

( c ]  T H A T  NOTHING IN  THE ACT SHOULD AFFECT 
W H A T E V E R  DUTY O F  CARE T H E R E  MAY BE W I T H  
R E S P E C T  TO LOSS BY T H E F T ,  

( d l  T H A T  WHEPE THE PROPERTY I S  T H A T  OF A  
T H I R D  PARTY HE SHOULD BE E N T I T L E D  TO C L A I M ,  
BUT THAT H I S  C L A I M  SHOULD BE S U B J E C T  TO ANY 
DEFENCE A V A I L A B L E  TO THE O C C U P I E R  A G A I N S T  THE 
E N T R A N T ,  AND 

( e l  T H A T  T H E  P R O V I S I O N S  O F  T H E  ACT SHOULD 
APPLY TO THE PROPERTY OF T R E S P A S S E R S  AS W E L L  AS 
TO THAT OF V I S I T O R S .  

We have a l ready  mentioned t h e  s u b j e c t s  of  c o n t r a c t s  

of  c a r r i a g e ,  bailment and innkeepers .  To ensure  t h a t  t h e  

Act does n o t  a f f e c t  them i t  should s p e c i f i c a l l y  s o  s t a t e .  



RECOMMENDATION 

T H A T  T H E  A C T  D O E S  N O T  A F F E C T  T H E  O B L I G A T I O N S  
I M P O S E D  O N  A  P E R S O N  BY O R  B Y  V I R T U E  O F  A N Y  C O N T R A C T  
O F  C A R R I A G E ,  A N Y  B A I L M E N T  O R  T H E  I N N K E E P E R S ' A C T ,  
R.S.A. 1 9 5 5 ,  c. 148. 

THE CROWN AS OCCUPIER 

A t  common law t h e  Crown was n o t  l i a b l e  i n  negl igence.  

However t h e  Exchequer Court A c t  (R.S.C. 1952, c .  9 8 )  long 

had a p rov i s ion  imposing l i a b i l i t y  i n  c e r t a i n  c i rcumstances  

f o r  negl igence of f e d e r a l  Crown s e r v a n t s  (s .  18 (1) ( c )  ) . 
There i s  no need t o  examine t h e  h i s t o r y  of t h i s  s e c t i o n  

which was r epea l ed  i n  1952--53. Some cla ims a g a i n s t  t h e  

Crown were based on t h e  law of occup ie r s '  l i a b i l i t y ,  e . g . ,  

Brebner v. The King (1913) ,  1 4  D . L . R .  397 ( i n v i t e e ) .  

Northrup v. The King ( 1 9 1 7 ) ,  37 D.L.R.  485 ( t r e s p a s s e r ) .  

La jo i e  v. The King ( 1 9 2 1 )  , 69 D.L.R. 147 ( t r e s p a s s e r )  . 

MacDonald v. The King, [19511 Ex. 293 ( t r e s p a s s e r ) .  

England 's  Crown Proceedings Act ,  1 9 4 7 ,  was t h e  model 

f o r  a  Uniform Crown Proceedings Act adopted i n  1950 by 

t h e  Conference of Commissioners on Uniformity of L e g i s l a t i o n  

i n  Canada. A l b e r t a ' s  Crown Proceedings A c t ,  1959, c .  63, 

and Canada's Crown L i a b i l i t y  Act 1952-53, c .  30, a r e  f o r  

r e l e v a n t  purposes t h e  same a s  t h e  Enql i sh .  Using t h e  Alber ta  

Act ,  s .  5 ( 1 )  makes t h e  Crown l i a b l e  ( a )  " I n  r e s p e c t  of a  



t o r t  committed by any of i t s  o f f i c e r s  o r  agents"  and (c)  

" I n  r e s p e c t  of any breach of t h e  d u t i e s  a t t a c h i n g  t o  t h e  

ownership, o b l i g a t i o n ,  possess ion  o r  c o n t r o l  of p roper ty" .  

Subsection 2 says  t h a t  no proceedings l i e  a g a i n s t  t h e  Crown 

under c l a u s e  (a)  i n  r e s p e c t  of any a c t  o r  omission of an 

o f f i c e r  o r  agent  of t h e  Crown un le s s  t h e  a c t  o r  omission 

would, a p a r t  from t h e  Act,  have given rise t o  a  cause  of 

a c t i o n  i n  t o r t  a g a i n s t  t h a t  o f f i c e r  o r  agent  o r  h i s  pe r sona l  

r e p r e s e n t a t i v e .  

We know of no d e c i s i o n  under any of t h e  p r o v i n c i a l  

Acts ,  i nc lud ing  A l b e r t a ' s ,  b u t  t h e r e  a r e  a  number under 

t h e  Act o f  Canada. The most i n s t r u c t i v e  a r e  two d e c i s i o n s  

of Noel J .  i n  t h e  Exchequer Court .  

I n  D e s l a u r i e r s  v .  The Queen, [I9631 Ex. 289 t h e  

s u p p l i a n t  had landed a t  an a i r p o r t  under t h e  c o n t r o l  of 

t h e  Department of  Transpor t .  While walking from t h e  a i r c r a f t  

i n t o  t h e  t e rmina l  bu i ld ing  she  t r i p p e d  on a  s t e p  o u t s i d e  t h e  

bu i ld ing .  The l i g h t s  were o u t  because of power f a i l u r e .  

Noel J .  found t h a t  it was n o t  t h e  duty  of t h e  o f f i c e r s  

of t h e  Department of Transpor t  t o  e s c o r t  passengers  from 

a i r c r a f t  t o  t h e  t e rmina l  s o ,  t h e r e f o r e ,  t h e  p e t i t i o n e r  d i d  

n o t  succeed under sub-paragraph ( a ) ,  bear ing  i n  mind 

p a r t i c u l a r l y  t h e  p rov i s ions  of subsec.  ( 2 ) .  However he 

tu rned  t o  sub-paragraph ( c )  (Canada' s 3 ( 1) (b )  ) . The Crown 

was i n  occupat ion and c o n t r o l  of t h e  a i r p o r t .  L i a b i l i t y  

under t h i s  sub-paragraph i s  d i r e c t  and n o t  v i c a r i o u s .  

Hence t h e  p e t i t i o n e r  recovered.  

I n  Nord-Deutsch v.  The Queen, [1969] 1 Ex. 1 1 7 ,  a  p i e r  

c a r r y i n g  a  nav iga t ion  l i g h t  i n  t h e  S t .  Lawrence was s h i f t e d  

by i c e  and Noel J. found t h a t  t h e  s h i f t i n g  caused a  c o l l i s i o n  

between two s h i p s .  He he ld  t h a t  l i a b i l i t y  could a t t a c h  f o r  



non-repair  of a  p u b l i c  work (pp. 172-174, 193) and t h a t  t h e  

Crown was l i a b l e  he re  under ( c )  (Canada's ( b ) )  a s  occupie r  

and probably a l s o  under ( a )  (pp. 1 9 9 - 2 0 1 ) .  The law of 

Quebec a p p l i e s  and f o r  r e l e v a n t  purposes it i s  t h e  same 

a s  t h e  common law (pp. 201-205). (The r e l e v a n t  p rov i s ion  

i s  a r t i c l e  1054 of t h e  C i v i l  Code.) 

Other ca ses  under t h e  Act of  Canada a r e :  

Alexander v. The Queen ( 1 9 6 0 ) ,  23 D.L.R. (2d) 369 

(S.C.C.) - ( d e f e c t i v e  e l e v a t o r  - gues t s  a t  p a r t y  i n  R.C.A.S.C 

q u a r t e r s  - he ld  l i c e n s e e s  - no known t r a p ) .  

Hendry v. The Queen, [I9651 1 Ex. 392 - ( g u e s t  i n  

s e r g e a n t s '  mess s l i p p e d  on food on f l o o r  - held  l i c e n s e e  - 
no known concealed dange r ) .  

a V .  Breton (1968) , 65 D.L.R.  (2d) 76 (S.C.C.) - 
(Quebec C i ty  by-law r e q u i r i n g  owners t o  r e p a i r  a d j a c e n t  

c i t y  s idewalks  - R.C.M.P. f a i l e d  t o  r e p a i r  s idewalk - no 

l i a b i l i t y  under ( c )  (Canada's  ( b ) )  which d e a l s  wi th  t h e  

du ty  of occup ie r s  - Crown n o t  occupie r  of s idewa lk ) .  

Kerr v. The Queen, [I9681 1 Ex. 2 2 0  - (Suppl ian t  - 
s l i p p e d  on f l o o r  of  Toronto a i r p o r t  whi le  about t o  board 

p lane  - no unusual  d a n g e r ) .  

We th ink  t h e  A c t  should bind t h e  Crown a s  do t h e  t h r e e  

e x i s t i n g  A c t s  (Engl ish  Act s .  6 ) .  Dealing f i r s t  w i th  t h e  

Crown i n  r i g h t  of A lbe r t a ,  no c o n s t i t u t i o n a l  problem a r i s e s .  

I n  A lbe r t a  one-half of a l l  t h e  land i n  t h e  province i s  i n  

t h e  p u b l i c  domain i n  r i g h t  of t h e  province;  t o  be p r e c i s e  

1 2 9 , 7 6 6  square  mi l e s  o u t  of  255,000. The Crown i s s u e s  a  

v a r i e t y  of l i c e n s e s  and permi t s  t o  e n t e r  Crown lands  f o r  



va r ious  commercial purposes ,  and without  any l i c e n s e  one 

may p a s s  over  Crown lands .  We have considered whether t h e  

proposed A c t  i f  made a p p l i c a b l e  t o  t h e  Crown i n  r i g h t  of 

t h e  prov ince  would impose an undue burden on t h e  Crown. 

We th ink  no t .  Under t h e  Crown Proceedings Act ,  a s  a l r eady  

seen ,  t h e  Crown i s  under l i a b i l i t y  i n  t o r t  i n  r e s p e c t  of  

t h e  d u t i e s  a t t a c h i n g  t o  ownership, occupa t ion ,  possess ion  

o r  c o n t r o l  of p roper ty .  Assuming t h a t  a  wayfarer  t r a v e l l i n g  

a c r o s s  country  from Lesser  Slave Lake t o  t h e  North West 

T e r r i t o r i e s  i s  a  v i s i t o r ,  t h e  common duty  of c a r e  t o  him would 

be exceedingly low. I n  Cardy, Windeyer J. ( 1 0 4  C.L.R. a t  

317) s a i d  t h a t  where a  rancher  wi th  50,000 a c r e s  l e t s  

someone through h i s  land t h e r e  i s  an impl ied cond i t i on  

t h a t  t h e  e n t r a n t  i s  a t  h i s  own r i s k .  H i s  Lordship a sks :  

would he be ob l iged  t o  warn t h e  l i c e n s e e  of every hidden 

danger ,  n a t u r a l  o r  c r e a t e d  by man, t h a t  t h e  land might 

hold  f o r  him o r  h i s  horse  o r  h i s  dog - of quicksand i n  

t h e  c r eek ,  of t h e  b r idge  become r o t t e n ,  of  t h e  c o i l s  of 

barbed w i r e  hidden i n  t h e  g r a s s  o r  of dinqo t r a p s ?  "Surely  

n o t . "  W e  r e a l i z e  t h i s  has  r e f e r e n c e  t o  a  l i c e n s e e  a t  common 

law b u t  t h i n k  it a p p l i c a b l e  t o  t h e  Crown under t h e  proposed 

A c t ,  e s p e c i a l l y  when one r e c a l l s  t h e  huge a r e a  and t h e  f a c t  

t h a t  n e a r l y  every hazard i s  a  n a t u r a l  one. 

The province has 2 ,321 mi l e s  of p r o v i n c i a l  parks  

and a  wi lderness  a r e a  and many roads ide  camp grounds. We 

do n o t  f o r e s e e  any s p e c i a l  d i f f i c u l t y  i n  applying t h e  A c t  

t o  t h e s e  premises.  

The same a p p l i e s  t o  lands  he ld  by t h e  Crown i n  r i g h t  

of Canada. These inc lude  Nat iona l  Parks wi th  20,000 square  

mi l e s ,  Ind ian  Reserves wi th  over 2,500 square  mi les  and 

o t h e r  l ands  t o t a l l i n g  over  2,800 square  mi les  ( a l l  f i g u r e s  

supp l i ed  by Department of Lands & F o r e s t s ,  Edmonton). We 



f i n d  no th ing  of re levance  i n  t h e  Nat iona l  Parks Act o r  

P r o v i n c i a l  Parks Act. 

There may be a  s p e c i a l  problem i n  connect ion wi th  

t h e  q u e s t i o n ,  who i s  t h e  occupier  of Ind ian  Reserves? I n  

Brick Car tage Ltd.  v. The Queen, [1965] Ex. 1 0 2  a  v e h i c l e  

owned by t h e  s u p p l i a n t  was c ros s ing  a  b r idge  on an Ind ian  

Reserve when it co l l apsed  and t h e  v e h i c l e  was damaged. 

Held t h a t  t h e  Indian Council  was n o t  a  s e r v a n t  of  t h e  Crown 

and t h e  Crown d i d  n o t ,  a s  a  ma t t e r  of law, own, occupy, 

possess  o r  c o n t r o l  t h e  br idge .  By v i r t u e  of t h e  Royal 

Proclamat ion o f  1763 t h e  Crown had a  bare  l e g a l  t i t l e  i n  

Ind ian  lands  i n  Ontar io .  

The ques t ion  whether t h e  Royal Proclamation of 1763 

extends  t o  t h e  p a r t  of Canada t h a t  inc ludes  A lbe r t a  has 

been considered i n  a  number of cases  d e a l i n g  wi th  Ind ians '  

r i g h t  t o  hunt  game. We know of no a u t h o r i t a t i v e  d e c i s i o n  

ho ld ing  it does apply.  Yet it may be t h a t  even i n  Alber ta  

a  Reserve i s  n o t  i n  possess ion  of t h e  Crown. R. - v. Gingrich 

(1958) ,  2 9  W.W.R.  4 7 1  was a  charge of t r e s p a s s  under t h e  

Ind ian  A c t  a g a i n s t  a  miss ionary who v i s i t e d  a  member of t h e  

band on i n v i t a t i o n .  The Albe r t a  Appel la te  Divis ion he ld  

t h a t  a l though t h e  Ind ian  A c t  g ives  t h e  band Council  power 

t o  punish t r e s p a s s e r s  it does n o t  g ive  t h e  Council power 

t o  say who i s  a  t r e s p a s s e r .  Gingrich was n o t  a  t r e s p a s s e r  

because a  member of t h e  band had i n v i t e d  him on to  t h e  Reserve. 

Thus t h e r e  seems doubt a s  t o  who i s  occupie r  of an Indian 

Reserve. No p r o v i n c i a l  s t a t u t e  could r e so lve  t h i s  problem. 

A s p e c i a l  ques t ion  a r i s e s  i n  connect ion wi th  t h e  

a p p l i c a b i l i t y  of an Occupiers '  L i a b i l i t y  Act t o  t h e  f e d e r a l  

Crown. When Par l iament  provides  f o r  a  new l i a b i l i t y  i n  t h e  

Crown, a s  it d i d  long ago i n  t h e  Exchequer Court  Act and 



later in the Crown Liability Act, the general provincial 

law applies, as we have seen. However, the provincial law 

which applies is that in effect when Parliament made the 

Crown in right of Canada liable, and the leading case of 

Gauthier v. The King (1918), 56 S.C.R. 176 holds that a 

subsequent provincial Act cannot increase that liability. 

(Gauthier held inapplicable to the Crown a provincial 

statute making irrevocable a submission to arbitration.) 

In Schwella v. The Queen, 119571 Ex. 226, Thurlow J., 

referring to the operative section of the Crown Liability 

Act said: "Under this section, the law applicable for 

determining when the Crown is liable in the case of tort 

committed in the Province of Ontario is the law of that 

province and includes the provisions of the Negligence Act, 

which was in force when the Crown Liability Act came into 

effect." 

It is true that where the Crown is plaintiff it has 

been held that an amendment to the provincial Negligence Act 

whereby a passenger is in effect identified with his driver's 

negligence operates against the Crown, the action being for 

loss of services of a serviceman who was a passenger. When 

Her Majesty avails herself of the provincial law she must 

accept it as it exists when Her claim arises (The Queen v. 

Murray, [I9651 2 Ex. 663, aff'd [19671 S.C.R. 262). 

The rule of Gauthier has been the subject of criticism 

(e.g., Gibson, Interjurisdictional Immunity, (1969) 47 

Can. Bar Rev. 40 at 47). Prof. Gibson argues: 

If federal legislation establishing Crown 
liability can be interpreted as impliedly adopting 
provincial law as of the date of the federal 
legislation, there is no reason why the impli- 
cation could not be stretched to include incor- 
poration of future provincial laws as well. 



I f  t h e  f e d e r a l  Crown i s  n o t  bound by a  p r o v i n c i a l  

Occupiers '  L i a b i l i t y  A c t  enacted subsequent t o  1953 then 

t h e r e  remains a  "pocket" .  I n  any proceeding a g a i n s t  t h e  

Crown under t h e  Crown L i a b i l i t y  A c t  (Canada),  t h e  Crown 

could r a i s e  t h e  defence ,  f o r  example, t h a t  it i s  only 

l i a b l e  t o  a  l i c e n s e e  f o r  known t r a p s .  This  would be 

un fo r tuna t e .  For t h i s  reason we propose t o  i n v i t e  t h e  

a t t e n t i o n  of t h e  Department of J u s t i c e  t o  t h i s  problem 

and t o  recommend f e d e r a l  l e g i s l a t i o n  t o  make it c l e a r  

t h a t  t h e  Occupiers '  L i a b i l i t y  Act s h a l l  apply t o  c la ims 

a g a i n s t  t h e  Crown. 

T H A T  THE ACT APPLY TO T H E  CROWN I N  R I G H T  OF 
A L B E R T A .  

RECOMMENDATION 

THAT T H E  GOVERNMENT OF A L B E R T A  REQUEST 
THE GOVERNMENT OF CANADA TO PROPOSE TO 
P A R L I A M E N T  AN AMENDMENT TO THE CROWN 
L I A B I L I T Y  ACT WHEREBY T H E  A L B E R T A  O C C U P I E R S '  
L I A B I L I T Y  ACT S H A L L  APPLY TO P E T I T I O N S  
A G A I N S T  THE CROWN I N  R I G H T  OF CANADA UNDER 
THE CROWN L I A B I L I T Y  ACT ( C A N A D A ) .  

XVI 

RECOMMENDATIONS 

The I n s t i t u t e  recommends an Occupiers '  L i a b i l i t y  

Act t o  p rov ide  : 

1. That t h e  occupie r  of premises should owe t o  

a l l  v i s i t o r s  t h e  same duty of c a r e ;  and t h a t  t h e  common 

duty  of c a r e  should be a  duty  t o  t a k e  such c a r e  a s  i n  a l l  



t h e  c i rcumstances  of t h e  ca se  i s  reasonable  t o  s ee  t h a t  a  

v i s i t o r  w i l l  be reasonably s a f e  i n  us ing  t h e  premises f o r  

t h e  purposes f o r  which he i s  i n v i t e d  o r  permi t ted  by t h e  

occupie r  o r  i s  permi t ted  by law t o  be t h e r e ;  and t h i s  

du ty  should apply t o  t h e  condi t ion  of t h e  premises ,  

a c t i v i t i e s  on t h e  premises and t h e  conduct of t h i r d  p a r t i e s  

(p .  4 7 ) .  

2 .  That "Occupier" should be def ined  t o  i nc lude  

n o t  only  a person who is i n  possess ion  of premises bu t  

a l s o  t o  inc lude  a person who though n o t  i n  possess ion  i n  

t h e  s t r i c t  sense ,  has a s u b s t a n t i a l  degree of c o n t r o l ;  

and t h a t  t h e  proposed A c t  should make c l e a r  t h a t  t h e r e  

may be more than one occupie r  (p.6 ) .  

3. That v i s i t o r  should be def ined  a s :  

(1) A person whose presence on premises 

i s  n o t  unlawful.  

( 2 )  A person whose presence on premises has 

become unlawful and who i s  t ak ing  

reasonable  s t e p s  t o  l eave  those  premises 

(p. 5 0 ) .  

4 .  That e n t r a n t s  a s  of r i g h t  should be  included 

i n  t h e  category of v i s i t o r s  (p .  33 ) .  

5. That a warning should n o t  be t r e a t e d  wi thout  

more a s  abso lv ing  t h e  occupie r  from l i a b i l i t y ,  un l e s s  i n  

a l l  t h e  c i rcumstances  it i s  enough t o  enable  t h e  v i s i t o r  

t o  be  reasonably s a f e  (p .  26 ) .  



6 .  That an occupier  should n o t  be under an 

o b l i g a t i o n  of c a r e  t o  a  v i s i t o r  i n  r e s p e c t  of  r i s k s  

w i l l i n g l y  accepted a s  h i s  by t h e  v i s i t o r  ( t h e  ques t ion  

whether a  r i s k  was s o  accepted t o  be decided on t h e  same 

p r i n c i p l e s  a s  i n  o t h e r  cases  i n  which one person owes 

a  duty of c a r e  t o  another )  (p .  2 7 )  . 

7 .  That where t h e  occupie r  f a i l s  o r  n e g l e c t s  

t o  d i scha rge  t h e  common duty of c a r e  t o  a  v i s i t o r  and t h e  

v i s i t o r  s u f f e r s  damage a s  a  r e s u l t  p a r t l y  of t h a t  f a u l t  

and p a r t l y  of h i s  own f a u l t  t h e  p rov i s ions  of t h e  

Cont r ibu tory  Negligence Act should apply;  and t h e  l a t t e r  

A c t  should apply a s  between a  t r e s p a s s e r  and occupier  i n  

a  proper  case ;  and where t h e r e  a r e  two o r  more occupie rs  

each a t  f a u l t  t h e  p rov i s ions  of t h e  T o r t f e a s o r s  Act 

should apply (p.  28) . 

8. That where persons  e n t e r  o r  use  any premises 

i n  e x e r c i s e  of a  r i g h t  confer red  by c o n t r a c t  w i th  an 

occupie r  of  premises ,  t h e  duty  he  owes them i n s o f a r  a s  

t h e  duty  depends on a  term t o  be impl ied i n  t h e  c o n t r a c t  

by reason of i t s  con fe r r ing  t h a t  r i g h t ,  should be t h e  

common duty of c a r e  (p .  2 4 )  . 

9 .  That nothing i n  t h e  proposed s t a t u t e  should 

de roga te  from t h e  s p e c i a l  r i g h t s  and l i a b i l i t y  i n c i d e n t  

t o  t h e  master-servant  r e l a t i o n s h i p  (p .  1 6 ) .  

1 0 .  That l i a b i l i t y  may be extended,  r e s t r i c t e d ,  

modified o r  excluded by express  agreement o r  express  

s t i p u l a t i o n ,  and reasonable  s t e p s  must be taken t o  b r i n g  

t o  t h e  a t t e n t i o n  of v i s i t o r s  any r e s t r i c t i o n ,  modi f ica t ion  

o r  exc lus ion  of l i a b i l i t y  (p .  7  5 ) .  



11. That l i a b i l i t y  of  an occupie r  under t h e  Act 

t o  t h i r d  p a r t i e s  t o  a  c o n t r a c t  o r  tenancy should n o t  be 

excluded by any p rov i s ion  of t h e  c o n t r a c t  o r  tenancy t o  

which they were n o t  p r ivy  (p .  7 7 ) .  

1 2 .  That where damage t o  a  v i s i t o r  i s  due t o  

t h e  negl igence of an independent c o n t r a c t o r  employed by 

an occup ie r ,  t h e  occupie r  should n o t  on t h a t  account 

be answerable f o r  t h e  damage i f  he has exe rc i sed  whatever 

c a r e  i s  reasonable  i n  t h e  s e l e c t i o n  and superv is ion  of t h e  

independent c o n t r a c t o r ,  provided t h a t  t h e  immunity from 

l i a b i l i t y  should e x i s t  only  i f  it i s  reasonable  i n  a l l  

t h e  c i rcumstances  t h a t  t h e  work f o r  which t h e  independent 

c o n t r a c t o r  i s  employed should be undertaken; provided 

t h a t  t h i s  recommendation should n o t  a f f e c t  any s t a t u t o r y  

p rov i s ion  whereby an occupier  i s  l i a b l e  f o r  t h e  negl igence 

of an independent c o n t r a c t o r  (p .  7 2 ) .  

13. That t h e  l i a b i l i t y  of occup ie r s  t o  t r e s p a s s e r s  

should be f o r  w i l f u l  o r  r e c k l e s s  conduct ,  s u b j e c t  t o  t h e  

s p e c i a l  p rov i s ion  f o r  c h i l d  t r e s p a s s e r s  (p .  5 1 ) .  

1 4 .  That where an occupier  knows o r  has reason 

t o  know t h a t  t h e r e  a r e  t r e s p a s s i n g  c h i l d r e n  on h i s  premises 

and t h a t  cond i t i ons  o r  a c t i v i t i e s  on t h e  premises c r e a t e  

a  danger of dea th  o r  s e r i o u s  bodi ly  harm t o  t hose  c h i l d r e n ,  

t h e  occupie r  should be under t h e  common duty  of c a r e  

toward them; i n  determining whether t h e  duty  has been 

d i scharged  cons ide ra t ion  should be given t o  t h e  youth of 

t h e  c h i l d r e n  and t h e i r  i n a b i l i t y  t o  a p p r e c i a t e  t h e  r i s k  

and a l s o  t o  t h e  burden of e l imina t ing  t h e  danger o r  

p r o t e c t i n g  t h e  c h i l d r e n  a s  compared t o  t h e  r i s k  t o  them 

(p .  5 4 ) .  



15. That t h e  proposed Act should con ta in  no 

p rov i s ion  comparable t o  England's  s. 2 ( 3 )  ( a )  and t h a t  it 

should con ta in  no d e f i n i t i o n  of child. (p .  5 7 ) .  

1 6 .  (1) That t h e  r u l e s  recommended i n  r e l a t i o n  

t o  an occupie r  of premises and e n t r a n t s  

on t h e  premises should r e g u l a t e  t h e  o b l i -  

g a t i o n s  of t h e  person who i s  i n  possess ion  

of o r  has a  s u b s t a n t i a l  degree of c o n t r o l  

over 

( a )  s t a g i n g ,  s c a f f o l d i n g  and s t r u c t u r e s  

e r e c t e d  on l a n d ,  whether f i x t u r e s  

o r  n o t ,  

( b )  p o l e s ,  s t anda rds ,  pylons and wires 

such a s  t h o s e  used f o r  t h e  c a r r i a g e  

of e l e c t r i c i t y  o r  t e l eg raph  o r  

te lephone s i g n a l s  o r  f o r  t h e  t r a n s -  

p o r t a t i o n  of passengers ,  whether o r  

nor used i n  conjunct ion with  t h e  

suppor t ing  land ,  

(c )  ra i lway t r a i n s ,  ra i lway c a r s  and 

s h i p s ,  

(d )  t r a i l e r s  which a r e  used a s  p o r t a b l e  

b u i l d i n g s ,  t h a t  i s  t o  say ,  f o r  

r e s idences ,  s h e l t e r s  o r  o f f i c e s ,  

whether o r  n o t  t h e i r  occupie rs  a r e  

occupie rs  of t h e  land upon which such 

t r a i l e r s  a r e  t emporar i ly  l o c a t e d .  



( 2 )  That t h e  r u l e s  should n o t  r e g u l a t e  

t h e  o b l i g a t i o n s  of a  person i n  h i s  capac i ty  

of occupie r  of  an a i r c r a f t  o r  a  motor 

v e h i c l e  o r  any v e h i c l e  o r  t h i n g  o t h e r  than 

those  mentioned above, and i n  p a r t i c u l a r  

of p o r t a b l e  d e r r i c k s  and o t h e r  equipment; 

and, except  a s  provided,  should n o t  extend 

beyond r e a l  p rope r ty  and t h i n g s  which a r e  

used a s  p a r t  of o r  i n  conjunct ion wi th  r e a l  

p roper ty  ( p .  8 6 ) .  

1 7 .  ( a )  That where an e n t r a n t  b r ings  persona l  

p rope r ty  on t o  premises and t h e r e  i s  no 

bai lment  t h e  common duty of c a r e  should be 

extended t o  t h a t  p e r s o n ' s  p rope r ty ,  

(b )  t h a t  t h e  du ty  should apply i n  c a s e  of 

t o t a l  d e s t r u c t i o n  o r  l o s s  of p rope r ty  a s  

i n  t h e  c a s e  of damage t o  p rope r ty ,  

(c)  t h a t  no th ing  i n  t h e  Act should a f f e c t  

whatever duty  of c a r e  t h e r e  may be wi th  

r e s p e c t  t o  l o s s  by t h e f t ,  

( d )  t h a t  where t h e  p rope r ty  i s  t h a t  of a  

t h i r d  p a r t y  he should be e n t i t l e d  t o  c la im,  

b u t  t h a t  h i s  c la im should be s u b j e c t  t o  any 

defence a v a i l a b l e  t o  t h e  occupie r  a g a i n s t  t h e  

e n t r a n t ,  and 

( e )  t h a t  t h e  prov is ions  of t h e  Act should 

apply t o  t h e  proper ty  of t r e s p a s s e r s  a s  

wel l  a s  t o  t h a t  of v i s i t o r s  (p .  9 2 ) .  
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18.  That  t h e  Act should n o t  a f f e c t  t h e  o b l i g a t i o n s  

imposed on a  person by o r  by v i r t u e  of any c o n t r a c t  of  

c a r r i a g e ,  any bai lment  o r  t h e  Innkeepers '  Act,  R.S.A. 1955, 

c .  148 (p .  9 3 ) .  

1 9 .  That t h e  proposed Act should be expressed 

n o t  t o  apply t o  highways; and highways f o r  t h i s  purpose 

means roads  under t h e  management d i r e c t i o n  and c o n t r o l  of 

t h e  Crown i n  r i g h t  of  Alber ta  and Canada and of a  municipal  

a u t h o r i t y  and does n o t  i nc lude  roadways and parking a r e a s  on 

p r i v a t e  p rope r ty  such a s  shopping c e n t r e s  o r  parking garages 

(p .  1 8 ) .  

2 0 .  That  t h e  A c t  should n o t  apply t o  s t r e e t s  

under t h e  P r i v a t e  S t r e e t s  Act o r  t o  Fo res t ry  Roads, b u t  

should apply t o  r i g h t s  of e n t r y  under t h e  Right of Entry 

A r b i t r a t i o n  Act and t o  t h e  r i g h t s  of t h e  A lbe r t a  Govern- 

ment Telephones Commission under s .  18 of t h e  Telephones 

A c t  (p. 2 0 ) .  

2 1 .  That no p rov i s ion  should be made t o  equa te  

t h e  du ty  of a  non-occupier, whether on t h e  land on t h e  

o c c u p i e r ' s  beha l f  o r  n o t ,  t o  t h a t  of  an occupie r  (p. 6 5 ) .  

2 2 .  That  t h e  Act should a ~ p l y  t o  t h e  Crown i n  r i g h t  

of  Alber ta  (p .  9 9 ) .  

23. That t h e  Government of Alber ta  r e q u e s t  t h e  

Government of Canada t o  propose t o  Par l iament  an amendment 

t o  t h e  Crown L i a b i l i t y  Act whereby t h e  Alber ta  Occupiers '  

L i a b i l i t y  A c t  s h a l l  apply t o  p e t i t i o n s  a g a i n s t  t h e  Crown i n  

r i g h t  of  Canada under t h e  Crown L i a b i l i t y  Act (Canada) 

(p.  9 9 ) .  



NOTE: - The above recommendations contain some minor verbal 
changes from those in the body of the Report. 
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December 23, 1969 

NOTE: Dr. VcCalla is not a lawyer but is a member of the - 
Board of the Institute. He has no responsibility for nor 
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APPENDIX A 

OCCUPIERS'  LIABILITY ACT, 1957 

ARRANGEMENT - OF SECTIONS 

L i a b i l i t y  i n  t o r t  

Sect ion 

1. Pre l im inary .  
2. Extent  o f  occup ie r ' s  o rd ina ry  duty. 
3 .  E f f e c t  o f  con t rac t  on occup ie r ' s  l i a b i l i t y  t o  t h i r d  par ty .  
4. Land lo rd 's  l i a b i l i t y  i n  v i r t u e  o f  o b l i g a t i o n  t o  repa i r .  

L i a b i l i t y  I n  c o n t r a c t  

5. Imp l i ed  term i n  con t rac t .  

General 

6. App l i ca t i on  t o  Crown. 
7. Powers o f  Parl iament o f  Northern I re land .  
8. Shor t  t i t l e ,  e t c .  

An Act  t o  amend the law o f  England and Wales as t o  t he  l i a b i l i t y  o f  
occupiers and o thers  f o r  i n j u r y  o r  damage r e s u l t i n g  t o  persons 
o r  goods l a w f u l l y  on any land  o r  o the r  p roper ty  from dangers due 
t o  t he  s t a t e  o f  the p rope r t y  o r  t o  t h ings  done o r  omi t ted  t o  be 
done there,  t o  make p r o v i s i o n  as t o  the opera t ion  i n  r e l a t i o n  t o  
the Crown o f  laws made by the  Parl iament o f  Northern I r e l a n d  f o r  
s i m i l a r  purposes o r  otherwise amending the law o f  t o r t ,  and f o r  
purposes connected therewi th.  

[6 th  June, 19571 

Be i t  enacted by the  Queen's most Exce l l en t  Majesty,  by  and 
w i t h  t h e  advice and consent o f  the Lords S p i r i t u a l  and Temporal, 
and Comnons, i n  t h i s  present  Parl iament assembled, and by the 
a u t h o r i t y  o f  the same, as fo l lows: -  

L i a b i l i t y  i n  t o r t  

1  .- (1)  The r u l e s  enacted by the two nex t  f o l l o w i n g  sec t ions  s h a l l  
have e f f e c t ,  i n  p lace  o f  the r u l e s  o f  the common law, t o  regu la te  the 
duty which an occup ie r  o f  premises owes t o  h i s  v i s i t o r s  i n  respect  
o f  dangers due t o  t he  s t a t e  o f  t he  premises o r  t o  t h ings  done o r  
om i t t ed  t o  be done on them. 



(2)  The r u l e s  so enacted s h a l l  r egu la te  t he  na ture  o f  t he  duty 
imposed by law i n  consequence o f  a person's  occupat ion o r  con t ro l  o f  
premises and o f  any i n v i t a t i o n  o r  permission he g ives  ( o r  i s  t o  be 
t r e a t e d  as g i v i n g )  t o  another t o  en te r  o r  use the premises, b u t  they  
s h a l l  n o t  a l t e r  the r u l e s  o f  the common law as t o  t he  persons on whom 
a duty i s  so imposed o r  t o  whom i t  i s  owed; and accord ingly  f o r  t he  
purpose o f  the r u l e s  so enacted t h e  persons who are t o  be t r e a t e d  as 
an occupier  and as h i s  v i s i t o r s  are the  same (sub jec t  t o  subsect ion (4) 
o f  t h i s  sec t i on )  as the  persons who would a t  common law be t r e a t e d  as 
an occupier  and as h i s  i n v i t e e s  o r  l icensees.  

( 3 )  The r u l e s  so enacted i n  r e l a t i o n  t o  an occupier  o f  premises 
and h i s  v i s i t o r s  s h a l l  a l so  apply, i n  l i k e  manner and t o  the l i k e  ex ten t  
as t he  p r i n c i p l e s  app l i cab le  a t  common law t o  an occupier  o f  premises 
and h i s  i n v i t e e s  o r  l icensees would apply, t o  regu la te  -- 

(a)  the o b l i g a t i o n s  o f  a person occupying o r  having 
con t ro l  over any f i x e d  o r  moveable s t ruc tu re ,  
i n c l u d i n g  any vessel, veh i c le  o r  a i r c r a f t ;  and 

(b )  the o b l i g a t i o n s  o f  a person occupying o r  having 
con t ro l  over  any premises o r  s t r u c t u r e  i n  respect  
o f  damage t o  proper ty ,  i n c l u d i n g  the proper ty  o f  
persons who are n o t  themselves h i s  v i s i t o r s .  

(4)  A person en te r i ng  any premises i n  exerc ise  o f  r i g h t s  
conferred by v i r t u e  o f  an access agreement o r  o rde r  under the Nat ional  
Parks and Access t o  t he  Countryside Act, 1949, i s  not ,  f o r  the purposes 
o f  t h i s  Act, a v i s i t o r  o f  the occupier  o f  those premises. 

2.- ( 1 )  An occupier  o f  premises owes the  same duty,  t he  "common duty 
o f  care",  t o  a1 1 h i s  v i s i t o r s ,  except i n  so f a r  as he i s  f r e e  t o  and 
does extend, r e s t r i c t ,  modi fy  o r  exclude h i s  duty t o  any v i s i t o r  o r  
v i s i t o r s  by agreement o r  otherwise. 

(2 )  The common duty o f  care i s  a duty t o  take such care as i n  
a l l  the circumstances o f  t he  case i s  reasonable t o  see t h a t  the v i s i t o r  
w i l l  be reasonably safe i n  using the premises f o r  the purposes f o r  which 
he i s  i n v i t e d  o r  pe rm i t t ed  by the occupier  t o  be there.  

( 3 )  The circumstances re levan t  f o r  the present purpose inc lude 
the degree o f  care, and o f  want o f  care, which would o r d i n a r i l y  be looked 
f o r  i n  such a v i s i t o r ,  so t h a t  ( f o r  example) i n  proper  cases-- 

(a)  an occup ie r  must be prepared f o r  c h i l d r e n  t o  be l ess  
c a r e f u l  than adu l t s  ; and 

(b )  an occupier  may expect t h a t  a person, i n  t he  exerc ise  
o f  h i s  c a l l i n g ,  w i l l  apprec iate and guard aga ins t  any 
spec ia l  r i s k s  o r d i n a r i l y  i n c i d e n t  t o  i t ,  so f a r  as the 
occupier  leaves him f r e e  t o  do so. 



(4)  I n  determining whether the occupier  o f  premises has 
discharged the common duty o f  care t o  a  v i s i t o r ,  regard i s  t o  be 
had t o  a l l  the circumstances, so t h a t  ( f o r  example)-- 

(a )  where damage i s  caused t o  a  v i s i t o r  by a  danger 
o f  which he had been warned by the occupier,  t h e  
warning i s  n o t  t o  be t r e a t e d  w i thou t  more as 
absolv ing the occupier  from l i a b i l i t y ,  unless i n  
a l l  the circumstances i t  was enough t o  enable t he  
v i s i t o r  t o  be reasonably safe; and 

(b )  where damage i s  caused t o  a  v i s i t o r  by a  danger 
due t o  the f a u l t y  execut ion o f  any work o f  cons t ruc t ion ,  
maintenance o r  r e p a i r  by an independent c o n t r a c t o r  
employed by the occupier,  t he  occupier  i s  n o t  t o  be 
t r e a t e d  w i thout  more as answerable f o r  t he  danger i f  
i n  a l l  the circumstances he had acted reasonably 
i n  e n t r u s t i n g  the work t o  an independent con t rac to r  
and had taken such steps ( i f  any) as he reasonably 
ought i n  o rder  t o  s a t i s f y  h imse l f  t h a t  t he  con t rac to r  
was competent and t h a t  t h e  work had been p rope r l y  done. 

(5)  The common duty  o f  care does n o t  impose on an occupier  any 
o b l i g a t i o n  t o  a  v i s i t o r  i n  respect  o f  r i s k s  w i l l i n g l y  accepted as h i s  
by the  v i s i t o r  ( the  quest ion whether a  r i s k  was so accepted t o  be 
decided on the  same p r i n c i p l e s  as i n  o the r  cases i n  which one person 
owes a  duty o f  care t o  another) .  

( 6 )  For the purposes o f  t h i s  sec t ion ,  persons who e n t e r  premises 
f o r  any purpose i n  t he  exerc ise  o f  a  r i g h t  con fer red  by law are t o  be 
t r e a t e d  as pe rm i t t ed  by the occupier  t o  be the re  f o r  t h a t  purpose, 
whether they i n  f a c t  have h i s  permission o r  not .  

3.- (1)  Where an occupier  o f  premises i s  bound by c o n t r a c t  t o  permi t  
persons who are s t rangers t o  the con t rac t  t o  en te r  o r  use the  premises, 
t he  duty o f  care which he owes t o  them as h i s  v i s i t o r s  cannot be 
r e s t r i c t e d  o r  excluded by t h a t  con t rac t ,  bu t  (sub jec t  t o  any p r o v i s i o n  
o f  the con t rac t  t o  t he  cont ra ry )  s h a l l  i nc lude  the  duty t o  perform h i s  
o b l i g a t i o n s  under t he  cont rac t ,  whether undertaken f o r  t h e i r  p r o t e c t i o n  
o r  no t ,  i n  so f a r  as those o b l i g a t i o n s  go beyond the  o b l i g a t i o n s  
otherwise invo lved  i n  t h a t  duty. 

( 2 )  A c o n t r a c t  s h a l l  n o t  by v i r t u e  o f  t h i s  sec t i on  have the 
e f f e c t ,  unless i t  express ly  so provides, o f  making an occup ie r  who has 
taken a l l  reasonable care answerable t o  s t rangers t o  the con t rac t  f o r  
dangers due t o  the f a u l t y  execut ion o f  any work o f  cons t ruc t ion ,  
maintenance o r  r e p a i r  o r  o t h e r  l i k e  opera t ion  by persons o t h e r  than 
h imse l f ,  h i s  servants and persons ac t i ng  under h i s  d i r e c t i o n  and 
c o n t r o l .  



(3 )  I n  t h i s  sec t ion  "s t ranger  t o  the cont rac t "  means a person 
n o t  f o r  the t ime being e n t i t l e d  t o  the benef i t  o f  the cont rac t  as a 
p a r t y  t o  i t  o r  as the  successor by assignment o r  otherwise o f  a p a r t y  
t o  it, and accordingly  inc ludes a p a r t y  t o  the  cont rac t  who has ceased 
t o  be so e n t i t l e d .  

(4 )  Where by t h e  terms o r  cond i t ions  governing any tenancy 
( i n c l u d i n g  a s t a t u t o r y  tenancy which does n o t  i n  law amount t o  a 
tenancy) e i t h e r  the l a n d l o r d  o r  the tenant i s  bound, though n o t  by 
cont rac t ,  t o  p e n i t  persons t o  e n t e r  o r  use premises o f  which he i s  
the  occupier,  t h i s  sec t ion  s h a l l  apply as i f  t h e  tenancy were a 
con t rac t  between the l and lo rd  and the tenant.  

(5)  This  sect ion,  i n  so f a r  as i t  prevents the  common duty  o f  
care from being r e s t r i c t e d  o r  excluded, app l ies  t o  cont rac ts  entered 
i n t o  and tenancies created before the commencement o f  t h i s  Act, as 
we l l  as t o  those entered i n t o  o r  created a f t e r  i t s  comnencement; but, 
i n  so f a r  as i t  enlarges the duty owed by an occupier beyond the  ccunmon 
duty of  care, i t  s h a l l  have e f f e c t  on ly  i n  r e l a t i o n  t o  o b l i g a t i o n s  which 
are undertaken a f t e r  t h a t  comencement o r  which are renewed by agreement 
(whether express o r  imp l ied)  a f t e r  t h a t  comnencement. 

4. (1 )  Where premises are occupied by any person under a tenancy 
which puts on the  l a n d l o r d  an o b l i g a t i o n  t o  t h a t  person f o r  the main- 
tenance o r  r e p a i r  o f  the premises, the l and lo rd  s h a l l  owe t o  a l l  persons 
who o r  whose goods may from t ime t o  t ime be l a w f u l l y  on the  premises 
the same duty, i n  respect o f  dangers a r i s i n g  from any d e f a u l t  by him 
i n  c a r r y i n g  out  t h a t  ob l i ga t i on ,  as i f  he were an occupier  o f  the premises 
and those persons o r  t h e i r  goods were there by h i s  i n v i t a t i o n  o r  permission 
(bu t  w i thou t  any con t rac t ) .  

( 2 )  Where premises are occupied under a sub-tenancy, the foregoing 
subsect ion s h a l l  apply t o  any l a n d l o r d  o f  the premises (whether the  
immediate o r  a super io r  l and lo rd )  on whom an o b l i g a t i o n  t o  the occupier  
f o r  the  maintenance o r  r e p a i r  o f  the premises i s  put  by the  sub-tenancy, 
and f o r  t h a t  purpose any o b l i g a t i o n  t o  the occupier which the sub- 
tenancy puts on a mesne land lo rd  o f  the premises, o r  i s  t rea ted  by 
v i r t u e  o f  t h i s  p rov i s ion  as p u t t i n g  on a mesne landlord,  s h a l l  be t r e a t e d  
as p u t  by i t  a l so  on any l a n d l o r d  on whom the mesne land lo rd ' s  tenancy 
puts the 1 i ke o b l i g a t i o n  towards the  mesne land lord .  

(3 )  For the purposes o f  t h i s  sect ion,  where premises comprised 
i n  a tenancy (whether occupied under t h a t  tenancy o r  under a sub- 
tenancy) are p u t  t o  a use no t  permi t ted  by the tenancy, and the 
l and lo rd  o f  whom they are he ld  under the  tenancy i s  n o t  debarred by 
h i s  acquiescence o r  otherwise from ob jec t i ng  o r  from enforc ing  h i s  
ob jec t ion ,  then no persons o r  goods whose presence on the premises 
i s  due s o l e l y  t o  t h a t  use o f  the premises s h a l l  be deemed t o  be 
l a w f u l l y  on the premises as regards t h a t  l and lo rd  o r  any super io r  
l and lo rd  o f  the  premises, whether o r  n o t  they are l a w f u l l y  there as 
regards an i n f e r i o r  1 andlord. 



( 4 )  For the purposes of t h i s  section,  a landlord shal l  not be 
deemed t o  have made default  in carrying out any obligation t o  the 
occupier of the premises unless his  default  i s  such as t o  be 
actionable a t  the s u i t  of the occupier o r ,  in the case of a superior 
landlord whose actual obligation i s  t o  an in fe r io r  landlord, h is  
default  in carrying out t ha t  obligation i s  actionable a t  the s u i t  
of the i n f e r io r  landlord. 

(5 )  This section shall  not p u t  a landlord of premises under a 
g rea te r  duty than the occupier to persons who or  whose goods are 
lawfully on the premises by reason only of the exercise of a r ight  
of way o r  of r ights  conferred by vir tue  of an access agreement o r  
order under the National Parks and Access to the Countryside 
Act, 1949. 

(6)  Nothing in t h i s  section shall  rel ieve a landlord of any 
duty which he i s  under apart  from th i s  section. 

( 7 )  For the purposes of t h i s  sect ion,  obligations imposed by 
any enactment in vi r tue  of a tenancy shall  be treated as imposed 
by the tenancy, and "tenancy" includes a s ta tutory tenancy which 
does not in law amount t o  a tenancy, and includes also any contract 
conferring a r igh t  of occupation, and  "landlord" shall  be construed 
accordingly. 

(8) This section applies to tenancies created before the 
commencement of t h i s  Act, as well as t o  those created a f t e r  i t s  
commencement. 

Liabi l i ty  in contract 

5.- (1 )  Where persons en te r  o r  use, or  bring or  send goods to ,  
any premises in exercise of a r ight  conferred by contract  with a 
person occupying o r  having control of the premises, the duty he 
owes them in respect of dangers due to the s t a t e  of the premises 
or  to things done o r  omitted to be done on them, in so f a r  as the 
duty depends on a term to be implied in the contract  by reason of i t s  
conferring t ha t  r igh t ,  shall  be the common duty of care. 

( 2 )  The foregoing subsection shall  apply t o  fixed and moveable 
s t ructures  as i t  applies to premises. 

( 3 )  This section does not a f f ec t  the obligations imposed on a 
person by or  by vir tue  of any contract f o r  the h i re  o f ,  or  f o r  the 
carriage for  reward of persons o r  goods i n ,  any vehicle, vessel, 
a i r c r a f t  or  other means of t ransport ,  o r  by o r  by vir tue  of any 
contract of bailment. 



( 4 )  This  sec t ion  does n o t  apply t o  con t rac t s  entered i n t o  be fore  
the  commencement o f  t h i s  Act. 

General 

6.- Th is  Act s h a l l  b i n d  the Crown, bu t  as regards the  Crown's 
l i a b i l i t y  i n  t o r t  s h a l l  no t  b i n d  the  Crown f u r t h e r  than the Crown i s  
made l i a b l e  i n  t o r t  by t h e  Crown Proceedings Act, 1947, and t h a t  Act and 
i n  p a r t i c u l a r  sec t i on  two o f  i t  s h a l l  apply i n  r e l a t i o n  t o  du t i es  under 
sect ions two t o  f o u r  o f  t h i s  Act as s t a t u t o r y  du t ies .  

7.- The l i m i t a t i o n  imposed by paragraph (1 )  o f  sec t i on  f o u r  o f  the 
Government o f  I r e l a n d  Act, 1920, p rec lud ing  the Par1 iament o f  Nor thern 
I r e l a n d  from making laws i n  respect  o f  t h e  Crown o r  p roper ty  o f  t h e  
Crown ( i n c l u d i n g  foreshore vested i n  the Crown) s h a l l  n o t  extend t o  
prevent  t h a t  Parl iament from amending the law o f  t o r t ,  o r  enact ing 
p rov i s i ons  s i m i l a r  t o  sec t i on  f i v e  o f  t h i s  Act, so as t o  b i n d  the 
Crown i n  common w i t h  p r i v a t e  persons; b u t  as regards the Crown's 
l i a b i l i t y  i n  t o r t ,  no such amendments s h a l l  b i n d  the Crown f u r t h e r  
than the Crown i s  made l i a b l e  i n  t o r t  under the law o f  Northern I r e l a n d  
by Orders i n  Council under sec t i on  f i f t y - t h r e e  o f  the Crown Proceedings 
Act, 1947. 

8.- (1)  Th i s  Act may be c i t e d  as the  Occupiers' L i a b i l i t y  Act, 1957. 

( 2 )  This  Act s h a l l  n o t  extend t o  Scotland, no r  t o  Nor thern 
I r e l a n d  except i n  so f a r  as i t  extends the powers o f  t he  Parl iament 
o f  Nor thern I re land .  

(3)  This  Act  s h a l l  come i n t o  f o r c e  on the  f i r s t  day o f  January, 
n ineteen hundred and f i f t y - e i g h t .  



APPENDIX B 

OCCUPIERS' LIABILITY (SCOTLAND) ACT, 1960 

An Act t o  amend the  law o f  Scot land as t o  the l i a b i l i t y  o f  occupiers 
and o thers  f o r  i n j u r y  o r  damage occasioned t o  persons o r  p rope r t y  
on any land  o r  o t h e r  premises by reason o f  the s t a t e  o f  the 
premises o r  o f  anyth ing done o r  omi t ted  t o  be done thereon; and 
f o r  purposes connected w i t h  t he  ma t te r  aforesaid.  

[2nd June, 19601 

Be i t  enacted by the Queen's most Exce l l en t  Majesty, by and 
w i t h  the advice and consent o f  the Lords S p i r i t u a l  and Temporal, 
and Commons, i n  t h i s  present  Parl iament assembled, and by  the 
a u t h o r i t y  o f  the same, as fo l lows: -  

1 .- (1)  The p rov i s i ons  o f  the nex t  f o l l o w i n g  sect ions o f  t h i s  
Act s h a l l  have e f f e c t ,  i n  p lace o f  t h e  r u l e s  o f  the common law, f o r  
the purpose o f  determining the care which a person occupying o r  
having con t ro l  o f  land  o r  o the r  premises ( i n  t h i s  Act  r e f e r r e d  t o  
as an "occupier  o f  premises") i s  requi red,  by reason o f  such 
occupat ion o r  con t ro l ,  t o  show towards persons en te r i ng  on the  
premises i n  respect  o f  dangers which a re  due t o  t he  s t a t e  o f  t he  
premises o r  t o  anyth ing done o r  omi t ted  t o  be done on them and 
f o r  which he i s  i n  law responsib le.  

(2)  Nothing i n  those prov is ions  s h a l l  be taken t o  a l t e r  the 
r u l e s  o f  the common law which determine the person on whom i n  r e l a t i o n  
t o  any premises a duty t o  show care as a fo resa id  towards persons 
e n t e r i n g  thereon i s  incumbent. 

( 3 )  Those prov is ions  s h a l l  apply,  i n  l i k e  manner and t o  t he  
same e x t e n t  as they do i n  r e l a t i o n  t o  an occupier  o f  premises and 
t o  persons e n t e r i n g  thereon,-- 

(a )  i n  r e l a t i o n  t o  a person occupying o r  having c o n t r o l  o f  
any f i x e d  o r  moveable s t ruc tu re ,  i n c l u d i n g  any vessel, 
veh i c le  o r  a i r c r a f t ,  and t o  persons e n t e r i n g  thereon; 
and 

(b )  i n  r e l a t i o n  t o  an occupier  o f  premises o r  a person 
occupying o r  having con t ro l  o f  any such s t r u c t u r e  and 
any proper ty  thereon, i n c l u d i n g  the proper ty  o f  persons 
who have n o t  themselves entered on the  premises o r  
s t ruc tu re .  



2 .- (1)  The care which an occupier  o f  premises i s  requ i red  by 
reason o f  h i s  occupat ion o r  c o n t r o l  o f  t he  premises, t o  show towards 
a person en te r i ng  thereon i n  respect  o f  dangers which are due t o  the 
s t a t e  o f  the premises o r  t o  anyth ing done o r  om i t t ed  t o  be done on 
them and f o r  which the occupier  i s  by law responsib le s h a l l ,  except i n  
so f a r  as he i s  e n t i t l e d  t o  and does extend, r e s t r i c t ,  modi fy  o r  
exclude by agreement h i s  o b l i g a t i o n s  towards t h a t  person, be such 
care as i n  a l l  the circumstances o f  the case i s  reasonable t o  see t h a t  
t h a t  person w i l l  n o t  s u f f e r  i n j u r y  o r  damage by reason o f  any such 
danger. 

(2 )  Nothing i n  t he  foregoing subsect ion s h a l l  r e l i e v e  an occupier  
o f  premises o f  any duty t o  show i n  any p a r t i c u l a r  case any h ighe r  standard 
of care which i n  t h a t  case i s  incumbent on him by v i r t u e  o f  any enactment 
o r  r u l e  o f  law imposing spec ia l  standards o f  care on p a r t i c u l a r  classes 
o f  persons. 

(3 )  Nothing i n  the foregoing prov is ions  o f  t h i s  Act s h a l l  be h e l d  
t o  impose on an occupier  any o b l i g a t i o n  t o  a person en te r i ng  on h i s  
premises i n  respect  o f  r i s k s  which t h a t  person has w i l l i n g l y  accepted 
as h i s ;  and any ques t ion  whether a r i s k  was so accepted s h a l l  be decided 
on the  same p r i n c i p l e s  as i n  o t h e r  cases i n  which one person owes t o  another 
a du ty  t o  show care. 

3.- (1)  Where premises are occupied o r  used by v i r t u e  o f  a tenancy 
under which t h e  l a n d l o r d  i s  responsib le f o r  t he  maintenance o r  r e p a i r  
o f  the premises, i t  s h a l l  be the du ty  o f  the l a n d l o r d  t o  show towards 
any persons who o r  whose p rope r t y  may from t ime t o  t ime be on the 
premises the same care i n  respect  o f  dangers a r i s i n g  from any f a i l u r e  
on h i s  p a r t  i n  ca r r y ing  o u t  h i s  r e s p o n s i b i l i t y  a fo resa id  as i s  requ i red  
by v i r t u e  o f  t he  foregoing p rov i s i ons  o f  t h i s  Act t o  be shown by an 
occup ie r  o f  premises towards persons en te r i ng  on them. 

(2 )  Where premises are occupied o r  used by v i r t u e  o f  a sub- 
tenancy, the foregoing subsect ion s h a l l  apply t o  any l a n d l o r d  who i s  
responsib le f o r  the maintenance o r  r e p a i r  o f  t he  premises comprised 
i n  the sub-tenancy. 

(3 )  Nothing i n  t h i s  sec t i on  s h a l l  r e l i e v e  a l a n d l o r d  o f  any 
duty which he i s  under apar t  f r o m  t h i s  sect ion.  

( 4 )  For the purposes o f  t h i s  sec t ion ,  any o b l i g a t i o n  imposed 
on a l a n d l o r d  by any enactment by reason o f  t he  premises being sub jec t  
t o  a tenancy s h a l l  be t r e a t e d  as i f  i t  were an o b l i g a t i o n  imposed on 
him by the tenancy, "tenancy" inc ludes a s t a t u t o r y  tenancy which 
does n o t  i n  law amount t o  a tenancy and inc ludes  a l s o  any con t rac t  
con fe r r i ng  a r i g h t  o f  occupation, and " land lo rd"  s h a l l  be construed 
accord ingly .  



(5)  This  sec t i on  s h a l l  apply t o  tenancies created before the 
commencement o f  t h i s  Act  as w e l l  as t o  tenancies created a f t e r  i t s  
conencement. 

4.- This  Act s h a l l  b i n d  the Crown, b u t  as regards the  l i a b i l i t y  o f  
the Crown f o r  any wrongful  o r  neg l i gen t  a c t  o r  omission g i v i n g  r i s e  
t o  l i a b i l i t y  i n  repa ra t i on  s h a l l  n o t  b ind  the Crown any f u r t h e r  than 
the  Crown i s  made l i a b l e  i n  respect o f  such ac ts  o r  omissions by the 
Crown Proceedings Act,  1947, and t h a t  Act  and i n  p a r t i c u l a r  sec t i on  
two the reo f  s h a l l  apply  i n  r e l a t i o n  t o  du t i es  under sec t i on  two 
o r  sec t i on  th ree  o f  t h i s  Act  as s t a t u t o r y  du t i es .  

5.- (1)  Th i s  Act  may be c i t e d  as the Occupiers' L i a b i l i t y  (Scot land) 
Act, 1960, and s h a l l  extend t o  Scot land only .  

(2 )  Th is  Act  s h a l l  come i n t o  opera t ion  a t  the end o f  t he  pe r i od  
o f  t h ree  months beginning w i t h  the day on which i t  i s  passed. 
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I n t e r p r e t a t i o n  
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Extent  o f  occup ie r ' s  o rd ina ry  duty 
E f f e c t  o f  c o n t r a c t  on occup ie r ' s  l i a b i l i t y  t o  t h i r d  p a r t y  
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Occupier 's duty t o  con t rac tua l  v i s i t o r s  
Land lo rd 's  l i a b i l i t y  i n  v i r t u e  o f  o b l i g a t i o n  t o  r e p a i r  
Act n o t  t o  apply t o  c e r t a i n  con t rac ts  o f  h i r e  o r  car r iage ,  e t c .  
Act t o  b i n d  the Crown 

1962, No. 31 

An Act t o  amend the  law r e l a t i n g  t o  t he  l i a b i l i t y  o f  occupiers and o thers  
f o r  i n j u r y  o r  damage r e s u l t i n g  t o  persons o r  goods l a w f u l l y  on any 
land  o r  o the r  p roper ty  from dangers due t o  the s t a t e  o f  t he  p rope r t y  
o r  t o  th ings  done o r  omi t ted  t o  be done there  

[28 November 19621 

BE I T  ENACTED by t h e  General Assembly o f  New Zealand i n  Parl iament 
assembled, and by the a u t h o r i t y  o f  the same, as fo l l ows :  

1. Short T i t l e  and commencement---(1) Th i s  Act may be c i t e d  ,-- 
as the  Occupiers L i a b i l i t y  Act  1962. 

(2)  Th is  Act  s h a l l  come i n t o  f o rce  on the f i r s t  day o f  January, 
n ineteen hundred and s i x t y - th ree .  

2. I n t e r p r e t a t i o n - - - I n  t h i s  Act, unless the  con tex t  o therwise 
requ i res  ,--- 

"Premises" inc ludes 1  and: 
"S t ruc tu re "  inc ludes any vessel , veh ic le ,  o r  a i r c r a f t .  

C f .  Occupiers' L i a b i l i t y  Act 1957, s. 1  (3)  (a)  (U.K.) 



3, App l i ca t i on  o f  next  two succeeding sect ions---(1 ) The ru les  
enacted by sect ions 4 a 3 5  o f s  Act s h a l l  have e f f e c t ,  i n  p lace 
o f  the  r u i e s  o f  the  comnon law, t o  regu la te  the duty which an ' 

occupier  o f  premises owes t o  h i s  v i s i t o r s  i n  h i s  capac i ty  as an 
occupier i n  respect  o f  dangers due t o  the s t a t e  o f  the premises o r  
t o  th ings  done o r  omi t ted t o  be done on them. 

( 2 )  The ru les  so enacted s h a l l  regu la te  t h e  nature o f  the 
duty imposed by law i n  consequence o f  a person's occupation o r  con t ro l  
o f  premises and o f  any i n v i t a t i o n  o r  permission he g ives,  o r  i s  t o  
be t rea ted  as g i v ing ,  t o  another t o  en te r  o r  use the premises, b u t  
they s h a l l  n o t  a l t e r  the ru les  o f  the  common law as t o  the persons 
on whom a duty i s  so imposed o r  t o  whom i t  i s  owed; and accord ing ly  
f o r  the  purpose o f  the r u l e s  so enacted the persons who are t o  be 
t r e a t e d  as an occupier  and as h i s  v i s i t o r s  are the same as the  
persons who would a t  common law be t r e a t e d  as an occupier  and as 
h i s  i n v i  tees o r  1 icensees. 

( 3 )  Subject'.to the prov is ions  o f  sec t i on  9 o f  t h i s  Act, 
the  ru les  so enacted i n  r e l a t i o n  t o  an occupier  o f  premises and h i s  
v i s i t o r s  s h a l l  a l so  apply, i n  l i k e  manner and t o  the l i k e  ex ten t  as 
the  p r i n c i p l e s  app l icab le  a t  comnon law t o  an occupier o f  premises 
and h i s  i n v i t e e s  o r  l icensees would apply, t o  regulate--  

(a)  The ob l i ga t i ons  o f  a person occupying o r  
having con t ro l  over any f i x e d  o r  movable 
s t ruc tu re ;  and 

(b)  The o b l i g a t i o n s  o f  a person occupying o r  
having con t ro l  over any premises o r  s t r u c t u r e  
i n  respect  o f  damage t o  proper ty ,  i n c l u d i n g  
the proper ty  o f  persons who are n o t  themselves 
h i s  v i s i t o r s .  

C f .  Occupiers' L i a b i l i t y  Act 1957, s. 1 (U.K.) 

4. Extent o f  occu i e r ' s  o rd inary  d u t y - - ( l )  An occupier  o f  
premises owes the  ~ a m h  t h i s  Act r e f e r r e d  t o  as the common 
duty  o f  care) t o  a l l  h i s  v i s i t o r s ,  except so f a r  as he i s  f r e e  t o  and 
does extend, r e s t r i c t ,  modify, o r  exclude h i s  duty t o  any v i s i t o r  o r  
v i s i t o r s  by agreement o r  otherwise. 

( 2 )  The common duty  o f  care i s  a duty t o  take such care 
as i n  a l l  the circumstances o f  the case i s  reasonable t o  see t h a t  
the  v i s i t o r  w i l l  be reasonably safe i n  us ing the premises f o r  the 
purposes f o r  which he i s  i n v i t e d  o r  permi t ted  by the occupier  t o  be 
there. 

(3) The circumstances re levan t  f o r  the  present purpose 
inc lude the  degree o f  care, and o f  want o f  care, which would 
o r d i n a r i l y  be looked f o r  i n  such a v i s i t o r  



(4)  I n  determining whether the occupier o f  premises has 
discharged the  comnon duty o f  care t o  a  v i s i t o r ,  regard i s  t o  be 
had t o  a l l  the  circumstances. 

(5) Where damage i s  caused t o  a  v i s i t o r  by a  danger o f  which 
he had been warned by the  occupier, t h e  warning i s  n o t  t o  be t rea ted  
w i thout  more as absolv ing the occupier from l i a b i l i t y ,  unless i n  a l l  
the circumstances i t  was enough t o  enable the v i s i t o r  t o  be reasonably 
safe. 

( 6 )  Where damage i s  caused t o  a  v i s i t o r  by a  danger due t o  
the  f a u l t y  execut ion o f  any work o f  construct ion,  reconst ruc t ion ,  
demol i t ion,  maintenance, repa i r ,  o r  o the r  l i k e  operat ion by an 
independent con t rac to r  employed by the occupier,  the occupier  i s  
n o t  t o  be t rea ted  w i thou t  more as answerable f o r  the danger i f  i n  
a l l  the circumstances he had acted reasonably i n  e n t r u s t i n g  the 
work t o  an independent con t rac to r  and had taken such steps ( i f  any) 
as he reasonably ought i n  o rder  t o  s a t i s f y  h imse l f  t h a t  t h e  con t rac to r  
was competent and t h a t  the  work had been p rope r l y  done. 

( 7 )  The common duty o f  care does n o t  impose on an occupier  
any o b l i g a t i o n  t o  a  v i s i t o r  i n  respect  o f  r i s k s  w i l l i n g l y  accepted as 
h i s  by the v i s i t o r .  

(8)  Where the occupier f a i l s  o r  neglects t o  discharge the  
common duty o f  care t o  a  v i s i t o r ,  and the v i s i t o r  s u f f e r s  damage as 
the r e s u l t  p a r t l y  o f  t h a t  f a u l t  and p a r t l y  o f  h i s  own f a u l t ,  the 
p rov i s ions  o f  the Cont r ibu tory  Negligence Act  1947 s h a l l  apply. 

(9) For the  purposes o f  t h i s  sect ion,  persons who e n t e r  
premises f o r  any purpose i n  the  exerc ise o f  a  r i g h t  conferred by law 
are t o  be t r e a t e d  as permi t ted  by t h e  occupier t o  be there  f o r  t h a t  
purpose, whether they i n  f a c t  have h i s  permission o r  no t .  

C f .  Occupiers' L i a b i l i t y  Act 1957, s. 2 (U.K.) 

5. E f f e c t  - o f  con t rac t  on occupier 's  l i a b i l i t y  t o  t h i r d  par ty- - -  - 

(1)  Where an occupier  o f  premises i s  bound by con t rac t  t o  
permi t  persons whoqare st rangers t o  the cont rac t  t o  en te r  o r  use the  
premises, the comnon duty o f  care which he owes t o  them as h i s  v i s i t o r s  
cannot be r e s t r i c t e d  o r  excluded by t h a t  cont rac t ,  bu t  (sub jec t  t o  
any p rov i s ion  o f  the cont rac t  t o  the  cont rary )  s h a l l  inc lude the  du ty  
t o  perform h i s  ob l i ga t i ons  under the cont rac t ,  whether undertaken f o r  
t h e i r  p r o t e c t i o n  o r  not ,  so f a r  as those o b l i g a t i o n s  go beyond the 
o b l i g a t i o n s  otherwise invo lved i n  the  common duty o f  care. 

( 2 )  A con t rac t  s h a l l  n o t  by v i r t u e  o f  t h i s  sec t i on  have the  
e f f e c t ,  unless i t  expressly  so provides, o f  making an occupier  who has 
taken a l l  reasonable care answerable t o  s t rangers t o  the cont rac t  f o r  
dangers due t o  the fau l t y  execut ion o f  any work o f  construct ion,  
reconst ruc t ion ,  demol i t ion,  maintenance, r e p a i r ,  o r  o the r  l i k e  opera t ion  
by persons o the r  than h imsel f ,  h i s  servants, and persons ac t i ng  under 
h i s  d i r e c t i o n  and con t ro l .  



(3)  I n  t h i s  sec t i on  the  expression "s t ranger  t o  t he  
cont rac t "  means a  person n o t  f o r  t he  t ime being e n t i t l e d  t o  the 
b e n e f i t  o f  the con t rac t  as a  p a r t y  t o  i t  o r  as the  successor by assign- 
ment o r  otherwise o f  a  p a r t y  t o  i t , and accord ingly  inc ludes a  p a r t y  
t o  t he  con t rac t  who has ceased t o  be so e n t i t l e d .  

(4 )  Where by the terms o r  cond i t ions  governing any tenancy 
( i n c l u d i n g  a  s t a t u t o r y  tenancy which does n o t  i n  law amount t o  a  
tenancy) e i t h e r  the l a n d l o r d  o r  the tenant  i s  bound, though n o t  by 
con t rac t ,  t o  pe rm i t  persons t o  en te r  o r  use premises o f  which he i s  
the occupier ,  t h i s  sec t i on  s h a l l  apply  as i f  the tenancy were a  
c o n t r a c t  between the  land1 ord  and the  tenant.  

(5 )  This  sect ion,  so f a r  as i t  prevents the common duty  
of care from being r e s t r i c t e d  o r  excluded, app l i es  t o  con t rac ts  
entered i n t o  and tenancies created be fore  the  date o f  t he  commencement 
o f  t h i s  Act, as w e l l  as t o  those entered i n t o  o r  created on o r  a f t e r  
t h a t  dak ;bu t ,  so f a r  as i t  enlarges the du ty  owed by an occupier  
beyond the common duty o f  care, i t  s h a l l  have e f f e c t  o n l y  i n  r e l a t i o n  
t o  o b l i g a t i o n s  which a re  undertaken on o r  a f t e r  t h a t  date o r  which 
a re  renewed by agreement (whether expressed o r  imp l i ed )  on o r  a f t e r  
t h a t  date. 

C f .  Occupiers' L i a b i l i t y  Act 1957, s. 3  (U.K.) 

6. Con t r i bu t i on  between l a n d l o r d  - and tenant  - as joint t o r t f easo rs - - -  

( 1 )  Where a  l a n d l o r d  i s  t he  occup ie r  o f  any p a r t  o f  any 
premises t h a t  i s  used by a  tenant,  and damage i s  su f fe red  by a  v i s i t o r  
t o  t h a t  p a r t  o f  the premises as a  r e s u l t  o f  the f a u l t  o f  the l a n d l o r d  
and o f  t he  tenant ,  and the tenant would, i f  sued, have been l i a b l e  
t o  t h e  v i s i t o r  i n  respect  o f  the damage, t he  l a n d l o r d  s h a l l  have 
the same r i g h t  t o  recover  c o n t r i b u t i o n ,  under paragraph ( c )  o f  
subsect ion (1 )  o f  sec t i on  17 o f  the Law Reform Act  1936, from the  
tenant  as i f  the tenant  were a  j o i n t  occupier  o f  t h a t  p a r t  o f  the 
premises. 

(2 )  Where a  tenant  i s  the occupier  o f  any p a r t  o f  any 
premises, and damage i s  su f fe red  by a  v i s i t o r  t o  t h a t  p a r t  o f  the 
premises as a  r e s u l t  o f  t he  f a u l t  o f  t he  tenant  and o f  t he  land lo rd ,  
and the l a n d l o r d  would, i f  sued, have been l i a b l e  t o  t he  v i s i t o r  i n  
respect  o f  the damage, the tenant  s h a l l  have the  same r i g h t  t o  recover  
c o n t r i b u t i o n ,  under paragraph ( c )  o f  subsect ion (1)  o f  sec t i on  17 
o f  the Law Reform Act  1936, from the l a n d l o r d  as i f  the l a n d l o r d  
were a  j o i n t  occupier  o f  t h a t  p a r t  o f  the premises. 

(3)  For the purposes o f  t h i s  sect ion-- -  
"Landlord" inc ludes  both an imnediate and a  s u p e r i o r  
land lo rd :  
"Tenant" inc ludes a  person occupying premises under a  
s t a t u t o r y  tenancy which does n o t  i n  law amount t o  a  
tenancy, o r  under any con t rac t  con fe r r i ng  a  r i g h t  of 
occupation; and a l so  inc ludes a  subtenant. 



x i v  

7. Occu i e r ' s  duty t o  con t rac tua l  v i s i t o r s - - ( l )  Where persons -37- ente r  o r  use, o r  r i n g  o r  s e a  goods to ,  any premises i n  exerc ise o f  a  
r i g h t  conferred on them by con t rac t  w i t h  a  person occupying o r  having 
con t ro l  o f  the premises, t he  du ty  he owes them, i n  h i s  capac i ty  as 
occupier,  i n  respect  o f  dangers due t o  the s t a t e  o f  the premises o r  t o  
t h ings  done o r  om i t t ed  t o  be done on them s h a l l  be the comon du ty  o f  
care, except so f a r  as a  cont ra ry  i n t e n t i o n  i s  expressed i n  t he  con t rac t ;  
and the p rov i s i ons  o f  subsect ions (2 )  t o  (8)  o f  sec t i on  4  o f  t h i s  Act 
s h a l l  apply accord ingly .  

( 2 )  I n  determin ing whether i n  any such case the occupier  
has discharged the c o n o n  duty o f  care, so f a r  as i t  i s  app l i cab le ,  
the ex is tence and na ture  o f  t he  con t rac t  s h a l l  be inc luded i n  the 
circumstances t o  which regard i s  t o  be had under sec t i on  4  o f  t h i s  Act. 

(3)  Sub jec t  t o  t he  prov is ions  o f  sec t i on  9 o f  t h i s  Act,  
t h i s  sec t i on  s h a l l  apply t o  f i x e d  and movable s t r u c t u r e s  as i t  app l ies  
t o  premises. 

(4 )  Th is  sec t i on  does n o t  apply t o  con t rac ts  entered i n t o  
be fore  the  commencement o f  t h i s  Act. 

C f .  Occupiers' L i a b i l i t y  Act 1957, s. 5  ( I ) ,  (2), (4) (U.K.) 

8. Landlord 's  l i a b i l i t y  - i n  v i r t u e  of o b l i g a t i o n  t o  repa i r - - -  

(1)  Where premises are occupied by any person under a  
tenancy which puts on the l a n d l o r d  an o b l i g a t i o n  t o  t h a t  person f o r  
the maintenance o r  r e p a i r  o f  the premises, the l a n d l o r d  s h a l l  owe t o  
a l l  persons who o r  whose goods may from t ime t o  t ime be l a w f u l l y  on 
the  premises the same duty, i n  respect  o f  dangers a r i s i n g  from any 
d e f a u l t  by him i n  c a r r y i n g  o u t  t h a t  o b l i g a t i o n ,  as i f  he were an occupier 
o f  the premises and those persons o r  t h e i r  goods were there  by h i s  
i n v i t a t i o n  o r  permission b u t  w i t hou t  any cont rac t .  

( 2 )  Where premises are occupied under a  subtenancy, 
subsect ion (1)  o f  t h i s  sec t i on  s h a l l  apply t o  any l a n d l o r d  oyqthe 
premises (whether t he  immediate o r  a  supe r io r  l a n d l o r d )  on whom an 
o b l i g a t i o n  t o  t he  occup ie r  f o r  the maintenance o r  r e p a i r  o f  the premises 
i s  pu t  by the subtenancy, and f o r  t h a t  purpose any o b l i g a t i o n  t o  the 
occupier  which the  subtenancy puts on a  mesne l a n d l o r d  o f  t he  premises, 
o r  i s  t r e a t e d  by v i r t u e  o f  t h i s  p r o v i s i o n  as p u t t i n g  on a  mesne land lo rd ,  
s h a l l  be t r e a t e d  as pu t  by i t  a l so  on any l a n d l o r d  on whom the mesne 
l a n d l o r d ' s  tenancy puts the l i k e  o b l i g a t i o n  towards the  mesne land lo rd .  

(3)  For the purposes o f  t h i s  sect ion,  where premises 
comprised i n  a  tenancy (whether occupied under t h a t  tenancy o r  under 
a  subtenancy) are p u t  t o  a  use no t  pe rm i t t ed  by the tenancy, and the 
l a n d l o r d  o f  whom they are h e l d  under the tenancy i s  n o t  debarred by 
h i s  acquiescence o r  otherwise from o b j e c t i n g  o r  from en fo rc ing  h i s  
ob jec t i on ,  then no persons o r  goods whose presence on the premises i s  
due s o l e l y  t o  t h a t  use o f  the premises s h a l l  be deemed t o  be l a w f u l l y  



on the premises as regards that  landlord o r  any superior landlord 
of the premises, whether or  not they are lawfully there as regards 
an in fe r ior  landlord. 

(4 )  For the purposes of this  section,  a landlord shal l  
not be deemed to have made default  in carrying o u t  any obligation 
t o  the occupier of the premises unless his default i s  such as to 
be actionable a t  the s u i t  of the occupier or, in the case of a 
superior landlord whose actual obligation i s  t o  an in fe r io r  land- 
lord,  his default in carrying out that  obligation i s  actionable a t  
the s u i t  of the in fe r ior  landlord. 

(5) This section shall  not p u t  a landlord of premises under 
a greater  duty than the occupier to  persons who or whose goods are 
lawfully on the premises by reason only of the exercise of a r ight  
of way. 

( 6 )  Nothing in t h i s  section shall  relieve a landlord of 
any duty which he i s  under apart from his section. 

(7) For the purposes of t h i s  section,  obligations imposed 
by any enactment in virtue of a tenancy shall be treated as imposed 
by the tenancy; and "tenancy" includes a s ta tutory tenancy which 
does not in law amount to  a tenancy, and includes also any contract 
conferring a r ight  of occupation; and "landlord" shall  be construed 
accordingly. 

(8) This section applies t o  tenancies created before the 
commencement of th i s  Act, as well as to  those created a f t e r  i t s  
commencement. 

Cf. Occupiers' Liabi l i ty  Act 1957, s .  4 (U.K.) 

9. --- Act not to  - to certain contracts of hire o r  carriage,  --- 
etc.--- 

This Act shall  not apply to  the obligations of any person 
under o r  by virtue of any contract for  the hire of ,  o r  for  the carriage 
for  reward of persons or  goods in ,  any vehicle, vessel, a i r c r a f t ,  o r  
other means of transport ,  o r  under or  by virtue of any contract of 
bailment. 

Cf. Occupiers' Liabi l i ty  Act 1957, s .  5 ( 3 )  ( U . K . )  

10. Act t o  bind the Crown--- 

This Act shall b i n d  the Crown. 

Cf. Occupiers' Liabi l i ty  Act 1957, s .  6 (U.K.) 

This Act i s  administered i n  the Department of Just ice .  
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APPENDIX D 

SELECTIONS FROM "RESTATEMENT OF THE LAW OF TORTS 2d" (1965) 

s.333 General Rule 

Except as s t a t e d  i n  ss. 334-339, a  possessor o f  land  i s  
n o t  l i a b l e  t o  trespassers f o r  phys ica l  h a m  caused by 
h i s  f a i l u r e  t o  exerc ise  reasonable care 

(a )  t o  p u t  t he  l a n d  i n  a  cond i t i on  reasonably safe 
f o r  t h e i r  recept ion,  o r  

(b )  t o  ca r r y  on h i s  a c t i v i t i e s  so as n o t  t o  endanger 
them. 

s.334 A c t i v i t i e s  H igh ly  Dangerous t o  Constant Trespassers on 
L im i ted  Area 

A  possessor o f  land  who knows, o r  from f a c t s  w i t h i n  h i s  
knowledge should know, t h a t  t respassers cons tan t l y  i n t r u d e  
upon a  l i m i t e d  area the reo f ,  i s  sub jec t  t o  l i a b i l i t y  f o r  
b o d i l y  h a m  there  caused t o  them by h i s  f a i l u r e  t o  c a r r y  
on an a c t i v i t y  i n v o l v i n g  a  r i s k  o f  death o r  ser ious  
b o d i l y  h a m  w i t h  reasonable care f o r  t h e i r  sa fe ty .  

s.335 A r t i f i c i a l  Condit ions H igh ly  Dangerous t o  constant  
Trespassers on L im i ted  Area 

A  possessor o f  l and  who knows, o r  from f a c t s  w i t h i n  h i s  
knowledge should know, t h a t  t respassers cons tan t l y  i n t r u d e  
upon a  l i m i t e d  area o f  t he  land, i s  sub jec t  t o  l i a b i l i t y  
f o r  b o d i l y  h a m  caused t o  them by an a r t i f i c i a l  cond i t i on  
on the land, i f  

(a )  t he  cond i t i on  
( i )  i s  one which the  possessor has created o r  

mainta ins and 
( i i )  i s ,  t o  h i s  knowledge, l i k e l y  t o  cause death 

o r  s e r i o u s l y  b o d i l y  h a m  t o  such trespassers 
and 

( i i i )  i s  o f  such a  na ture  t h a t  he has reason t o  
b e l i e v e  t h a t  such trespassers w i l l  n o t  
d iscover  i t , and 

(b )  the possessor has f a i l e d  t o  exerc ise  reasonable care 
t o  warn such trespassers o f  the c o n d i t i o n  and the 
r i s k  involved.  
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s. 336 A c t i v i t i e s  Dangerous t o  Known Trespassers 

A possessor o f  land who knows o r  has reason t o  know o f  the  
presence o f  another who i s  t respassing on the  land i s  
sub jec t  t o  l i a b i l i t y  f o r  physical  harm t h e r e a f t e r  caused t o  
the t respasser  by the possessor's f a i l u r e  t o  c a r r y  on h i s  
a c t i v i t i e s  upon the land w i t h  reasonable care f o r  t h e  
t respasser 's  sa fe ty .  

s.337 A r t i f i c i a l  Condit ions H igh ly  Dangerous t o  Known 
Trespassers 

A possessor o f  land who mainta ins on the  land an a r t i f i c i a l  
cond i t i on  which invo lves  a  r i s k  o f  death o r  ser ious b o d i l y  
h a m  t o  persons coming i n  contact  w i t h  it, i s  sub jec t  t o  
l i a b i l i t y  f o r  b o d i l y  h a m  caused t o  trespassers by h i s  
f a i l u r e  t o  exerc ise reasonable care t o  warn them o f  the 
cond i t i on  i f  

(a)  the possessor knows o r  has reason t o  know o f  
t h e i r  presence i n  dangerous p rox im i t y  t o  t h e  
condi t ions,  and 

(b)  the cond i t i on  i s  o f  such a  nature t h a t  he has 
reason t o  be l i eve  t h a t  the  trespasser w i l l  n o t  
d iscover  i t  o r  r e a l i z e  the r i s k  involved. 

s.338 Con t ro l l ab le  Forces Dangerous t o  Known Trespassers 

A possessor o f  l and  who i s  i n  immediate c o n t r o l  o f  a  
force,  and knows o r  has reason t o  know o f  the presence 
o f  trespassers i n  dangerous p rox im i t y  t o  it, i s  sub jec t  
t o  l i a b i l i t y  f o r  phys ica l  harm thereby caused t o  them 
by h i s  f a i l u r e  t o  exerc ise reasonable care 

(a )  so t o  cont ro l  the fo rce  as t o  prevent i t  from 
doing harm t o  them, o r  

( b )  t o  g i v e  a  warning which i s  reasonably adequate t o  
enable them t o  p r o t e c t  themselves. 

s.339 A r t i f i c i a l  Condit ions H igh ly  Dangerous t o  Trespassing 
Chi 1  dren 

A possessor o f  land i s  sub jec t  t o  l i a b i l i t y  f o r  phys ica l  
h a m  t o  c h i l d r e n  t respassing thereon caused by an a r t i f i c i a l  
cond i t i on  upon the land i f  
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(a)  the p lace where the cond i t i on  e x i s t s  i s  one upon 
which the possessor knows o r  has reason t o  know 
t h a t  ch i l d ren  are l i k e l y  t o  trespass, and 

(b )  the cond i t i on  i s  one o f  which the possessor knows 
o r  has reason t o  know and which he r e a l i z e s  o r  should 
r e a l i z e  w i l l  i n v o l v e  an unreasonable r i s k  o f  death o r  
ser ious b o d i l y  h a m  t o  such ch i l d ren ,  and 

( c )  The c h i l d r e n  because o f  t h e i r  youth do n o t  d iscover  
the c o n d i t i o n  o r  r e a l i z e  the r i s k  i nvo l ved  i n  i n t e r -  
meddling w i t h  i t  o r  i n  coming w i t h i n  t he  area made 
dangerous by it, and 

(d)  the u t i l i t y  t o  the possessor o f  ma in ta in ing  the 
cond i t i on  and the burden o f  e l i m i n a t i n g  the  danger 
are s l i g h t  as compared w i t h  the r i s k  t o  c h i l d r e n  
involved,  and 

(e)  the possessor f a i l s  t o  exerc ise  reasonable care t o  
e l i m i n a t e  the danger o r  otherwise t o  p r o t e c t  t he  
ch i l d ren .  



APPENDIX E  

ACKNOWLEDGEMENTS 

The I n s t i t u t e  acknowledges w i t h  thanks t h e  h e l p f u l  work ing  

paper  which D. C. McDonald, Esq., B a r r i s t e r  and S o l i c i t o r  o f  Edmonton 

prepared f o r  t h e  I n s t i t u t e  a t  an e a r l y  s tage  o f  t h e  p r o j e c t  and a l s o  

acknowledges w i t h  thanks t h e  comments which t h e  f o l l o w i n g  persons 

made on t h e  work ing  paper  o r  on an e a r l i e r  d r a f t  o f  t h i s  r e p o r t .  

P r o f .  G. H. L. Fridman, F a c u l t y  o f  Law, U n i v e r s i t y  o f  A l b e r t a .  

P r o f .  R. D. Gibson, F a c u l t y  o f  Law, U n i v e r s i t y  o f  Mani toba,  Winnipeg. 

P r o f .  E. C. H a r r i s ,  F a c u l t y  o f  Law, Dalhous ie  U n i v e r s i t y ,  H a l i f a x .  

D. B. Hodges, Esq., B a r r i s t e r  & S o l i c i t o r ,  Ca lgary .  

P r o f .  A. M. L inden, Osgoode H a l l  Law School ,  Toronto.  

A lan  Macdonald, Q.C.,  City S o l i c i t o r ,  Edmonton. 

Asst .  P r o f .  H. L. M o l o t ,  F a c u l t y  o f  Law, U n i v e r s i t y  o f  A l b e r t a .  

L. S. P o r t i g a l  , Esq., O f f i c e  o f  t h e  City S o l i c i t o r ,  Ca lgary .  

Asst .  P r o f .  J. S. W i l l i a m s ,  F a c u l t y  o f  Law, U n i v e r s i t y  o f  A l b e r t a .  


	fr3_table_of_contents.pdf
	fr3_part1.pdf
	fr3_part2.pdf
	fr3_part3.pdf
	fr3_part4.pdf
	fr3_part5.pdf
	fr3_part6.pdf
	fr3_part7.pdf
	fr3_part8.pdf
	fr3_part9.pdf
	fr3_part10.pdf
	fr3_part11.pdf
	fr3_part12.pdf
	fr3_part13.pdf
	fr3_part14.pdf
	fr3_part15.pdf
	fr3_part16.pdf
	fr3_appendix_A.pdf
	fr3_appendix_B.pdf
	fr3_appendix_C.pdf
	fr3_appendix_D.pdf
	fr3_appendix_E.pdf



