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1. I n t r o d u c t i o n  

A s  an a spec t  of one of i t s  p r o j e c t s  i nvo lv ing  

t h e  examination of c e r t a i n  problems a r i s i n g  i n  t h e  law 

of w i l l s  and t r u s t s  and t h e  admin i s t r a t i on  of e s t a t e s ,  

t h e  I n s t i t u t e  undertook t o  cons ider  whether t h e  law of 

A lbe r t a  should be amended s o  a s  t o  permit  pe r sona l  

r e p r e s e n t a t i v e s  t o  g r a n t  op t ions  t o  purchase p rope r ty  

comprised i n  e s t a t e s ,  and whether t o  make recommendations 

t o  t h e  government of Alber ta  r e s p e c t i n g  t h e  same. 

2 .  P o s i t i o n  a t  Common Law 

A t  common law, a  persona l  r e p r e s e n t a t i v e  has no 

power t o  g r a n t  an op t ion  t o  purchase p rope r ty  c o m p ~ i s e d  

i n  an e s t a t e ,  u n l e s s  such power i s  confer red  by t h e  terms 

of a  w i l l .  This  r e s t r i c t i o n  upon t h e  competence of persona l  

r e p r e s e n t a t i v e s  i s  based on t h e  d e c i s i o n  of t h e  Engl ish  

Court o f  Appeal i n  Oceanic Steam Navigation Co. v. 

Su therber ry  (1880) 1 6  Ch. D. 2 3 6 .  The reason given f o r  

t h i s  r e s t r i c t i o n  is  t h a t ,  s i n c e  t h e r e  may be s i g n i f i c a n t  

a l t e r a t i o n s  i n  t h e  va lue  of p rope r ty ,  it would be "most 

dangerous" i f  persona l  r e p r e s e n t a t i v e s  ( o r  t r u s t e e s  

g e n e r a l l y )  could g r a n t  op t ions  b ind ing  on e s t a t e s  f o r  

long pe r iods .  

The power t o  g r a n t  o p t i o n s  may, however, be 

confer red  exp res s ly  by, o r  a r i s e  by imp l i ca t ion  from, 

t h e  terms o f  a  w i l l .  Thus, where executors  were empowered 

" t o  s e l l  and d i spose  of my r e a l  e s t a t e  . . . i n  such 

manner and a t  such t imes a s  they  may deem adv i sab le" ,  

it was he ld  t h a t  they could v a l i d l y  g r a n t  op t ions  t o  



purchase t h e  r e a l  p roper ty :  Close v. McMeans [I9321 

1 D.L.R.  2 1 0  (Court of Appeal, Manitoba).  I t  i s  p red ica t ed  

t h a t  a s  t h e  law p r e s e n t l y  s t a n d s  t h e  e x i s t e n c e  of powers 

t o  g r a n t  op t ions  i s  l i k e l y  t o  become an i n c r e a s i n g l y  n i c e  

m a t t e r  of  t es tamentary  cons t ruc t ion .  

A s  a  gene ra l  r u l e ,  it appears  t o  us t o  be expedien t  

t h a t  pe r sona l  r e p r e s e n t a t i v e s  should be enabled t o  e x e r c i s e  

t h e i r  powers and c a r r y  o u t  t h e i r  d u t i e s  i n  such manner 

a s  s h a l l  be most advantageous t o  t h e  b e n e f i c i a r i e s  of  

e s t a t e s .  I n  t h e  l i g h t  o f  modern commercial p r a c t i c e ,  

p a r t i c u l a r l y  i n  r e l a t i o n  t o  r e a l  p rope r ty ,  we cons ide r  

t h a t  t h e  r e s t r i c t i o n  c u r r e n t l y  imposed by t h e  law on t h e  

power of pe r sona l  r e p r e s e n t a t i v e s  t o  g r a n t  op t ions  of fends  

a g a i n s t  t h i s  gene ra l  r u l e  and unduly impedes t h e  proper  

a d m i n i s t r a t i o n  of e s t a t e s .  Requests  t o  g r a n t  o p t i o n s  

have become i n c r e a s i n g l y  f r equen t  i n  r e c e n t  y e a r s ,  and 

a  pe r sona l  r e p r e s e n t a t i v e  should be empowered t o  g r a n t  

an op t ion  cover ing r e a l  p rope r ty ,  a t  l e a s t  f o r  a  l i m i t e d  

per iod .  

3. T rus t ee  Act P rov i s ions  

I n  our  examination of t h i s  ma t t e r  we have taken 

account of  s e c t i o n  1 7  of  The Trus t ee  Act ( s e e  Appendix A ) ,  

which enables  persona l  r e p r e s e n t a t i v e s ,  a s  we l l  a s  

t r u s t e e s  g e n e r a l l y ,  t o  apply t o  t h e  c o u r t  f o r  o r d e r s  

con fe r r ing  on them c e r t a i n  powers of management and 

admin i s t r a t i on .  By v i r t u e  of t h i s  s e c t i o n ,  t h e  c o u r t  

can undoubtedly a u t h o r i z e  t h e  g r a n t  of  an op t ion .  We 

have come t o  t h e  conc lus ion ,  however, t h a t  where a  

persona l  r e p r e s e n t a t i v e  wishes t o  g r a n t  an op t ion  he 

should be a b l e  t o  proceed under The Devolution of Real 

Proper ty  Act, s e c t i o n s  1 0 - 1 2  ( s e e  Appendix B ) .  This  



would be s impler  and, t h e r e f o r e ,  more s a t i s f a c t o r y  than  

an a p p l i c a t i o n  under s e c t i o n  17 of The Trus t ee  Act. 

4 .  Recommendations 

We recommend, t h e r e f o r e ,  t h a t ,  s u b j e c t  t o  t h e  

l i m i t a t i o n s  mentioned below, t h e  W i l l s  Act should be 

amended s o  a s  t o  p rov ide  t h a t  where any du ty ,  power 

o r  a u t h o r i t y  t o  s e l l  r e a l  p roper ty  i s  imposed o r  confer red  

upon a  pe r sona l  r e p r e s e n t a t i v e  by t h e  terms of a  w i l l ,  

such du ty ,  power o r  a u t h o r i t y  should ,  i n  t h e  absence of 

c o n t r a r y  i n t e n t i o n ,  c a r r y  w i th  i t  t h e  a n c i l l a r y  power t o  

g r a n t  an op t ion .  

We cons ider  t h a t ,  s i n c e  our  recommendation is  

designed t o  permi t  pe r sona l  r e p r e s e n t a t i v e s  more e f f e c t i v e l y  

t o  d i scha rge  t h e i r  d u t i e s ,  it should be provided t h a t  t h e  

amendment t o  t h e  W i l l s  Act a p p l i e s  r e t r o a c t i v e l y .  

We f u r t h e r  recommend, aga in  s u b j e c t  t o  t h e  l i m i -  

t a t i o n s  mentioned below, t h a t  t h e  Devolution of Real 

Proper ty  Act should be amended s o  a s  t o  provide t h a t  t h e  

power of s a l e  confer red  on a  pe r sona l  r e p r e s e n t a t i v e  by 

s e c t i o n  10 of t h a t  Act c a r r i e s  w i th  it t h e  a n c i l l a r y  

power t o  g r a n t  an op t ion .  

We sugges t ,  however, t h a t  t h e  recommended power 

t o  g r a n t  op t ions  should be l i m i t e d  i n  t h e  fo l lowing  

p a r t i c u l a r s .  F i r s t ,  t h e  power should be a v a i l a b l e  w i th  

r e s p e c t  only  t o  r e a l  p rope r ty .  We recognize  t h a t  t h e r e  

i s  much l o g i c  i n  t h e  argument t h a t  t h e  power should 

extend t o  a l l  p rope r ty ,  whether r e a l t y  o r  p e r s o n a l t y ,  

comprised i n  an e s t a t e .  We have, n e v e r t h e l e s s ,  concluded 

t h a t  no purpose is served  by c o n f e r r i n g  upon pe r sona l  



r e p r e s e n t a t i v e s  wider powers than w i l l  i n  normal circurn- 

s t a n c e s  be r e q u i r e d ,  and a t  t h e  p r e s e n t  t ime t h e  power t o  

g r a n t  op t ions  i s  needed almost  exc lus ive ly  i n  connect ion 

wi th  r e a l  p roper ty .  

Secondly, i n  o r d e r  t h a t  arrangements s h a l l  n o t  

be en t e red  i n t o  which w i l l  be binding on e s t a t e s  f o r  

unneces sa r i l y  long p e r i o d s ,  we adv i se  t h a t  no op t ion  should 

be gran ted  f o r  a  term exceeding one yea r .  

Th i rd ly ,  we emphasize f o r  t h e  sake  of c l a r i t y  

t h a t  where a  pe r sona l  r e p r e s e n t a t i v e  seeks  t o  e x e r c i s e  

t h e  power t o  g r a n t  an op t ion  i n  c i rcumstances  which f a l l  

w i t h i n  s e c t i o n  11 o r  12 of The Devolution of Real Proper ty  

Act - namely, where t h e  power i s  exe rc i sed  f o r  t h e  purpose 

of d i s t r i b u t i o n  on ly ,  o r  where an i n f a n t  i s  i n t e r e s t e d  

i n  t h e  p rope r ty  - t h e  e x e r c i s e  of t h e  power t o  g r a n t  

an op t ion  should be s u b j e c t  t o  t h e  same r e s t r i c t i o n s  

a s  a r e  c u r r e n t l y  imposed by those  s e c t i o n s  upon t h e  

e x e r c i s e  of t h e  power of s a l e .  

I n  t h e  course  of our  r e sea rch  we have d e l i b e r a t e d  

whether f u r t h e r  s t a t u t o r y  amendments a r e  necessary i n  

o r d e r  t h a t  our  recommendations may be c o n s i s t e n t l y  and 

comprehensively implemented. I n  p a r t i c u l a r ,  we have 

considered whether s e c t i o n  28 of  The Trus t ee  Act should 

be amended s o  a s  t o  p rov ide  t h a t  where a  persona l  repre-  

s e n t a t i v e  is empowered t o  s e l l  r e a l  p rope r ty  w i t h  a  view 

t o  t h e  a p p l i c a t i o n  of t h e  income f o r  t h e  maintenance and 

educa t ion  of an i n f a n t  pursuant  t o  s e c t i o n  2 7 ,  t h e  power 

of t h e  c o u r t  t o  g i v e  l eave  t o  s e l l  should inc lude  t h e  

power t o  g ive  leave  t o  g r a n t  an op t ion .  We have a l s o  

considered whether a  l i k e  amendment should be made t o  

s e c t i o n  2 of  The I n f a n t s  Act,  which has a  purpose s i m i l a r  



to that of sections 27 and 28 of The Trustee Act. We 

have, however, concluded that these provisions are 

applicable only to special circumstances, and that 

it is not necessary to amend them in order to effect 

our principal recommendations. 

We take the view that our recommendations should 

have no application to inter vivos trusts. Much care is 

usually given to the drafting of the terms of such 

trusts, and there is no impediment to the inclusion of 

a power to grant options in respect of settled property. 

Furthermore, we are of the opinion that section 17 of The 

Trustee Act adequately enables trustees to obtain such 

special powers, including the power to grant options, as 

are necessary for the proper management and administration 

of the property vested in them. 
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A P P E N D I X  A 

The Trus tee  Act [R.S.A. 1955, c .  3461 

2 .  I n  t h i s  Act,  " t r u s t e e "  i nc ludes  

( a )  an execu to r ,  an a d m i n i s t r a t o r ,  o r  a  guardian 

of t h e  e s t a t e  of  any person,  . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

17. (1) Where i n  t h e  management o r  a d m i n i s t r a t i o n  o f  any 

p rope r ty  ves t ed  i n  t r u s t e e s ,  any s a l e ,  l e a s e ,  mortgage, 

s u r r e n d e r ,  r e l e a s e ,  o r  o t h e r  d i s p o s i t i o n ,  o r  any purchase ,  

investment ,  a c q u i s i t i o n ,  expendi ture ,  o r  o t h e r  t r a n s -  

a c t i o n ,  i s  expedien t  i n  t h e  opinion of t h e  Supreme Court  

o r  a  d i s t r i c t  c o u r t  o r  a  judge t h e r e o f ,  b u t  it cannot be 

e f f e c t e d  by reason of t h e  absence of any power f o r  t h a t  

purpose ves t ed  i n  t h e  t r u s t e e s  by t h e  t r u s t  i n s t rumen t ,  i f  

any, o r  by law, t h e  c o u r t  o r  judge, 

( a )  may by o r d e r  con fe r  upon t h e  t r u s t e e s ,  

e i t h e r  g e n e r a l l y  o r  i n  any p a r t i c u l a r  

i n s t a n c e ,  t h e  necesssary  power f o r  t h e  

purpose,  on such terms,  and s u b j e c t  t o  

such p rov i s ions  and cond i t i ons ,  i f  any, 

a s  t h e  c o u r t  o r  judge t h i n k s  f i t ,  and 

( b )  may d i r e c t  i n  what manner any money 

au thor ized  t o  be expended, and t h e  c o s t s  

of any t r a n s a c t i o n ,  a r e  t o  be pa id  o r  

borne a s  between c a p i t a l  and income. 

(2)  The c o u r t  o r  judge may, from time t o  t ime,  

r e s c i n d  o r  vary any o r d e r  made under t h i s  s e c t i o n ,  o r  

may make any new o r  f u r t h e r  o r d e r .  



( 3 )  An a p p l i c a t i o n  t o  t h e  c o u r t  o r  judge under t h i s  

s e c t i o n  may be made by t h e  t r u s t e e s ,  o r  by any of them, 

o r  by any person b e n e f i c i a l l y  i n t e r e s t e d  under t h e  t r u s t .  



A P P E N D I X  B 

The Devolution of Real Proper ty  Act 

[R.S.A. 1955, c .  831 

2 .  I n  t h i s  Act , .  . .  
. . . . . . . . . . . . . . . . . . . . . . . . . . . .  

(c)  "persona l  r e p r e s e n t a t i v e "  means t h e  

executor ,  o r i g i n a l  o r  by r e p r e s e n t a t i o n ,  

o r  a d m i n i s t r a t o r  f o r  t h e  t ime being of 

a  deceased person.  

10. The pe r sona l  r e p r e s e n t a t i v e  may s e l l  t h e  r e a l  

p roper ty  f o r  t h e  purpose n o t  only  of paying d e b t s ,  b u t  

a l s o  of d i s t r i b u t i n g  t h e  e s t a t e  among t h e  persons  

b e n e f i c i a l l y  e n t i t l e d  t h e r e t o ,  whether t h e r e  a r e  o r  a r e  

n o t  d e b t s ,  and it i s  n o t  necessary  f o r  t h e  persons  

b e n e f i c i a l l y  e n t i t l e d  t o  concur i n  any such s a l e  except  

where i t  i s  made f o r  t h e  purpose of d i s t r i b u t i o n  only .  

11. (1) Sub jec t  t o  t h e  p rov i s ions  h e r e i n a f t e r  

con ta ined ,  no s a l e  of  r e a l  p rope r ty  f o r  t h e  purpose of 

d i s t r i b u t i o n  only  i s  v a l i d  a s  r e s p e c t  any person.bene-  

f i c i a l l y  i n t e r e s t e d ,  un l e s s  t h a t  person concurs t h e r e i n .  

( 2 )  Where, i n  t h e  s a l e  of r e a l  p roper ty  

(a) a  mental ly  incompetent person is 

b e n e f i c i a l l y  i n t e r e s t e d ,  

(b) a d u l t  b e n e f i c i a r i e s  do n o t  concur 

i n  t h e  s a l e ,  



(c)  under a  w i l l  t h e r e  a r e  con t ingen t  

i n t e r e s t s  o r  i n t e r e s t s  n o t  y e t  

ves t ed ,  o r  

(d )  t h e  persons  who might be b e n e f i c i a r i e s  

a r e  n o t  y e t  a s c e r t a i n e d ,  

t h e  Court  upon proof s a t i s f a c t o r y  t o  it t h a t  t h e  s a l e  

i s  i n  t h e  i n t e r e s t  and t o  t h e  advantage of t h e  e s t a t e  of  

t h e  deceased and t h e  persons  b e n e f i c i a l l y  i n t e r e s t e d  

t h e r e i n ,  may approve t h e  s a l e ,  and any s a l e  s o  approved 

i s  v a l i d  a s  r e s p e c t  t h e  con t ingen t  i n t e r e s t s  and i n t e r e s t s  

n o t  y e t  ves t ed ,  and i s  binding upon t h e  menta l ly  incom- 

p e t e n t  persons ,  non-concurring persons  and b e n e f i c i a r i e s  

n o t  y e t  a s c e r t a i n e d .  

( 3 )  If  an a d u l t  b e n e f i c i a r y  accep ts  a  s h a r e  of 

t h e  purchase  money, knowing it t o  be such,  he s h a l l  be 

deemed t o  have concurred i n  t h e  s a l e .  

12. No s a l e ,  where an i n f a n t  i s  i n t e r e s t e d ,  i s  v a l i d  

wi thout  t h e  w r i t t e n  consent  o r  approval  of  t h e  Pub l i c  

T rus t ee ,  o r  i n  t h e  absence of t h a t  consent  o r  approva l ,  

wi thout  any o r d e r  of t h e  Court.  
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