
INSTITUTE OF L A W  RESEARCH A N D  REFORM 
THE UNIVERSITY OF ALBERTA 

EDMONTON, ALBERTA 

Report No. I 

COMPENSATION FOR VICTIMS OF CRIME 
1968 



T A B L E  OF C O N T E N T S  

S u m m a r y  

I V  . 
v . 

V I  . 
V I I  . 

V I I I  . 
I X  . 

P a g e  No  . 
of P r i n c i p a l  R e c o m m e n d a t i o n s  . . . . .  1 

J U S T I F I C A T I O N  OF THE SCHEME . . . . .  2 

CRIMES OF VIOLENCE . . . . . . . . . .  4 

CAUSAL CONNECTION BETWEEN CRIME AND 
INJURY . . . . . . . . . . . . . .  6 

PERSONS WHO MAY CLAIM . . . . . . . .  6 

CONDUCT OF THE VICTIM . . . . . . . .  7 

ASSESSMENT OF DAMAGES . . . . . . . .  8 

BOARD TO ADMINISTER SCHEME: 
I T S  PROCEDURES AND POWERS . . . . .  11 

PRESERVATION OF C I V I L  ACTION . 1 4  

I N J U R I E S  SUSTAINED I N  PREVENTION 
O F C R I M E  . . . . . . . . . . . .  1 5  

ESTIMATE OF COST . . . . . . . . .  1 6  

WHEN SCHEME BECOMES OPERATIVE . 2 1  

GEOGRAPHICAL SCOPE OF SCHEME . 2 2  

ACKNOWLEDGEMENTS . . . . . . . . . .  2 3  

. . . . . . . . .  APPENDIX A SCHEDULE OF CRIMES 2 5  



COMPENSATION FOR VICTIMS OF CRIME 

As one of its initial projects, the Institute under- 

took to consider whether provision should be made in 

Alberta for compensation to persons who suffer injury 

as the result of the criminal acts of others; to 

consider the nature, extent and administration of a 

scheme for Alberta; to attempt to forecast the cost of 

such a scheme; to make recommendations to the government 

of Alberta on the foregoing. 

Summary of Principal Recommendations 

1. That the Legislature of Alberta establish by 

Statute a scheme to compensate persons for the 

loss they have incurred from personal injuries 

as the result of the commission by another person 

of a crime of violence. 

2. That the scheme be for the benefit of the victim 

of a crime of violence and where he has died for 

the benefit of his dependants. 

3. That no mean test be imposed and that the basis 

of compensation be (a) reimbursement for medical, 

hospital and other out-of-pocket expenses; 

(b) compensation for loss of income where the 

victim has survived; and (c) compensation to his 

dependants for their monetary loss where he 

has died. 

4. That the scheme be administered by a Board of 

three who shall hold hearings and award compen- 

sation in accordance with the scheme. 



5. That compensation be provided for persons who 

have incurred personal injuries as the result 

of making or assisting in the making of an 

arrest and in preserving the peace; and that 

the basis of compensation be the same as it 

is for other victims of crime with the quali- 

fication that additional compensation be 

awarded for loss of amenities (disfigurement, 

loss of a limb and the like) and pain and 

suffering with a maximum for these latter 

items of $10,000. 

6. That the scheme apply to injuries incurred after 

the Act comes into force, with a special provision 

for compensating the small number of persons who 

in the last several years have been seriously 

injured as the result of crimes of violence and 

who remain in need. 

JUSTIFICATION OF THE SCHEME 

The first question is whether there should be a 

plan at all. In the Institute's opinion, the answer is 

yes, and that it should apply to personal injuries but 

not to property damage. The United Kingdom, New Zealand, 

New South Wales and Saskatchewan all have recently 

adopted schemes and in the United States, the states 

of California, New York and Massachusetts have done 

likewise. Ontario has a plan confined to injuries 

incurred in assisting peace officers to make arrests 

or preserve the peace. A large volume of literature 

in recent years is almost unanimously in favour, and 



speeches o r  r e s o l u t i o n s  i n  suppor t  of such schemes have 

been made i n  t h e  House of Commons and i n  t h e  l e g i s l a t u r e s  

of  Manitoba and Albe r t a .  

Why should v i c t ims  of crime be s i n g l e d  o u t  f o r  

a s s i s t a n c e  from t h e  p u b l i c  purse? We base  our  recom- 

mendation on t h e  p l i g h t  of t h e  v i c t i m  and t h e  f a c t  

t h a t  h i s  i n j u r i e s  have a r i s e n  from t h e  wrongful a c t s  

of an element i n  s o c i e t y .  There i s  a  connect ion 

between t h e  s o c i a l  breakdown manifes ted i n  crime and 

i n j u r y  t o  innocent  c i t i z e n s .  

A secondary reason f o r  our  recommendation i s  t h a t  

we a r e  i n  an e r a  when s o c i e t y  recognizes  many new o b l i -  

g a t i o n s ;  f o r  example, t h e  c a r e  of v i c t ims  of cancer  and 

t u b e r c u l o s i s .  A c l o s e r  p a r a l l e l  i s  t h a t  of compensation 

f o r  persons  i n j u r e d  through t h e  negl igence of c a r  d r i v e r s  

a s  provided i n  t h e  u n s a t i s f i e d  Judgment Fund. 

Our recommendation does n o t  r e s t  on t h e  argument 

t h a t  t h e  machinery of law enforcement has broken down, 

o r  on t h e  p r o p o s i t i o n  t h a t  t h e  s t a t e  i s  under a  du ty  

t o  compensate. This  p ropos i t i on  may apply t o  t h e  c la im 

of a  person i n j u r e d  i n  a s s i s t i n g  t h e  p o l i c e  t o  c a r r y  o u t  

an a r r e s t  bu t  our  recommendation whi le  i nc lud ing  t h i s  

c a s e  i s  no t  r e s t r i c t e d  t o  it. 

One might argue t h a t  t h e  v i c t i m  may b r i n g  a  c i v i l  

a c t i o n  f o r  damages a g a i n s t  t h e  o f f ende r ,  o r  t h a t  he  may 

i n s u r e  h imse l f .  The former remedy i s  nea r ly  always 

u s e l e s s  even i f  t h e  o f f ende r  i s  known, and t h e  l a t t e r  i s  

simply n o t  f e a s i b l e  f o r  most people ,  p a r t i c u l a r l y  i n  

connect ion wi th  persona l  i n j u r i e s .  



There i s ,  of course ,  a  r e l a t i o n  between compen- 

s a t i o n  of v i c t ims  on t h e  one hand and t h e  c r i m i n a l  t r i a l  

of  t h e  person who caused t h e  i n j u r y  on t h e  o t h e r .  We 

th ink  t h a t  a  compensation scheme w i l l  n o t  l ead  t o  an 

i n c r e a s e  i n  crime o r  p re jud ice  t h e  f a i r n e s s  of  t h e  

c r i m i n a l  t r i a l  one way o r  t h e  o t h e r .  

CW-MES OF VIOLENCE 

Next comes t h e  q u e s t i o n ,  what crimes a r e  t o  be 

covered? Awards must be conf ined t o  pe r sona l  i n j u r i e s  

r e s u l t i n g  from s p e c i f i e d  crimes of v io l ence  under t h e  

Criminal  Code - murder, r a p e ,  a s s a u l t  and t h e  l i k e .  The 

scheme should s e t  o u t  t h e  o f f ences  s p e c i f i c a l l y ,  and 

t h e  Lieutenant-Governor i n  Council should have power t o  

add t o  t h e  l i s t .  We th ink  arson should be inc luded  

though i t  i s  n o t  a crime a g a i n s t  t h e  person.  The s p e c i f i c  

crimes a r e  l i s t e d  i n  P a r t  I of t h e  schedule  of crimes 

a t t a c h e d  a s  Appendix A t o  t h i s  r e p o r t .  

We recommend t h a t  compensation be a v a i l a b l e  even 

though t h e r e  has  n o t  been a convic t ion .  The o f f ende r  may 

n o t  have been apprehended. Then aga in ,  t h e r e  is t h e  c a s e  

where t h e  "of fender"  was never  charged o r  was a c q u i t t e d  

because of age,  i n s a n i t y ,  drunkenness o r  because he was 

o therwise  incapable  of forming c r i m i n a l  i n t e n t .  This  

should n o t  p rec lude  compensation. Moreover, t h e  burden 

of proof should be t h a t  a p p l i c a b l e  t o  c i v i l  t r i a l s ,  n o t  

c r imina l .  

We recommend, however, t h e  fo l lowing  exc lus ions :  



(1) Proper ty  damage except  i tems on t h e  person of 

t h e  v i c t im ,  such a s  g l a s s & ,  s p e c t a c l e s ,  watches,  c l o t h e s  

and den tu re s  ; 

( 2 )  Offences a r i s i n g  o u t  of t h e  ope ra t ion  of a  

motor v e h i c l e .  We r e a l i z e  t h a t  a  motor v e h i c l e  may 

be "used a s  a  weapon". We r e a l i z e ,  t o o ,  t h a t  Saskatchewan 

has included i n  i t s  Schedule of Offences c r i m i n a l  neg l i -  

gence i n  ope ra t ion  of a  motor v e h i c l e ,  dangerous d r i v i n g ,  

drunken d r i v i n g  and impaired d r i v i n g .  In  A l b e r t a ,  a  

person who i s  i n j u r e d  a s  a  r e s u l t  of  one of t h e s e  o f f ences  

may o b t a i n  judgment a g a i n s t  t h e  o f f ende r  i n  an o rd ina ry  

negl igence a c t i o n ,  and then has recourse  t o  t h e  

Unsa t i s f i ed  Judgment Fund t o  a  maximum of $35,000. I n  

t h e  even t  of h i s  dea th ,  h i s  dependants a s  de f ined  i n  t h e  

F a t a l  Accidents Act have t h e  same recourse .  The scheme 

now proposed should n o t  ove r l ap  t h e  Unsa t i s f i ed  Judgment 

Fund. There i s ,  however, one r e s p e c t  i n  which t h e  Fund 

l eaves  a  gap. L a t e r  i n  t h i s  r e p o r t  we inc lude  a s  

dependants c e r t a i n  persons  who a r e  n o t  dependants under 

t h e  F a t a l  Accidents Act. Thus they could never c la im 

a g a i n s t  t h e  Unsa t i s f i ed  Judgment Fund. We recommend 

t h a t  they be pe rmi t t ed  t o  c la im a s  dependants of t h e  

v i c t i m  under t h e  p r e s e n t  scheme where t h e  d r i v e r  of  a  

motor v e h i c l e  i s  g u i l t y  of c r i m i n a l  neg l igence ,  dangerous 

d r i v i n g ,  drunken d r i v i n g  o r  impaired d r i v i n g .  These 

o f f ences  a r e  s e t  o u t  i n  P a r t  I1 of t h e  Schedule. 

( 3 )  We recommend t h a t  sma l l  c la ims  be excluded.  

Although any minimum amount i s  bound t o  be a r b i t r a r y ,  

we recommend $100 a s  a  minimum f i g u r e .  



CAUSAL CONNECTION BETWEEN CRIME ? E D  I N J U R Y  

The nex t  ques t ion  has t o  do wi th  t hose  i n j u r i e s  

f o r  which compensation w i l l  be made. There must be 

some connect ion between t h e  crime and t h e  i n j u r y  and 

f r e q u e n t l y  it i s  d i f f i c u l t  t o  determine when a crime 

has  "caused" i n j u r y .  Some schemes d e f i n e  "v i c t im" ,  bu t  

we t h i n k  it b e t t e r  t o  omit  such d e f i n i t i o n  and t o  

prov ide  t h a t  t h e r e  s h a l l  be compensation f o r  i n j u r i e s  

t h a t  a r e  " a  d i r e c t  r e s u l t "  of  a crime.  

No ma t t e r  what language is used,  t h e  t r i b u n a l  w i l l  

be faced wi th  b o r d e r l i n e  problems and we do n o t  t h ink  t h e  

l i m i t s  of compensation can be s p e l l e d  o u t  any more 

p r e c i s e l y  than  by t h e  use of t h e  suggested phrase .  

PERSONS WHO MAY CLAIM 

A r e l a t e d  q u e s t i o n  i s  t h a t  of t h e  persons  who may 

cla im.  Obviously t h e  v i c t i m  himself  may do so .  Then 

t h e r e  a r e  ca ses  when t h e  v i c t i m  d i e s  and h i s  dependants 

s u f f e r  l o s s .  We th ink  t h a t  they should be included i n  

t h e  scheme. Dependants should inc lude  a l l  r e l a t i v e  who 

can show t h a t  they were dependent upon t h e  v i c t i m  a t  

t h e  t ime of h i s  dea th  and it should n o t  ma t t e r  t h a t  t h e  

dependant is i l l e g i t i m a t e  o r  t h a t  t h e  v i c t i m  was i l l e g i -  

t ima te .  Dependants should a l s o  i nc lude  any person 

whether a r e l a t i v e  o r  n o t  t o  whom t h e  v i c t i m  s tood  i n  

loco  p a r e n t i s .  A spouse should a l s o  be included i n  

dependants.  A s  t o  t h e  "common law wi fe" ,  she  should be 



t r e a t e d  a s  a  wi fe  whether it i s  she  o r  t h e  ''husband'' 

who i s  k i l l e d ,  provided t h e  r e l a t i o n s h i p  was permanent 

and t h e r e  e x i s t e d  l e g a l  impediment t o  t h e i r  marr iage.  

I n  a l l  c a se s  t h e  dependant i s  t o  be compensated only  

t o  t h e  e x t e n t  of h i s  a c t u a l  f i n a n c i a l  l o s s .  

CONDUCT OF THE V I C T I M  

The nex t  ma t t e r  has  t o  do wi th  t h e  behaviour of  

t h e  v i c t im .  For example, many i n j u r i e s  occur  i n  t h e  

course  of family  squabbles  and i n  drunken brawls.  The 

q u e s t i o n  a r i s e s  a s  t o  whether t h e  "v i c t im" ,  having t o  

some degree  p a r t i c i p a t e d  i n  o r  provoked t h e  cr ime,  should 

be precluded from compensation. We th ink  no t .  The 

scheme should adopt a  p r i n c i p l e  analogous t o  t h a t  of 

c o n t r i b u t o r y  negl igence t o  enable  t h e  t r i b u n a l  t o  reduce 

t h e  damages i n  p ropor t ion  t o  t h e  v i c t i m ' s  blame. We 

recommend t h e  New Zealand p rov i s ion  which says  t h a t  t h e  

t r i b u n a l  s h a l l  have regard  t o  behaviour of  t h e  v i c t i m  

which d i r e c t l y  o r  i n d i r e c t l y  con t r ibu ted  t o  h i s  i n j u r y  o r  

dea th .  

We have been d e a l i n g  wi th  t h e  v i c t i m ' s  behaviour 

p r i o r  t o  and i n  connect ion wi th  t h e  crime.  A r e l a t e d  

m a t t e r  i s  t h a t  of  t h e  v i c t i m ' s  behaviour ,  o r  r a t h e r ,  a s  

t o  what he  should do,  a f t e r  t h e  crime. The scheme 

should r e q u i r e  complaint  t o  t h e  proper  law enforcement 

a u t h o r i t y  w i th in  a  reasonable  t i m e  and a l s o  t h a t  t h e  

a p p l i c a t i o n  f o r  compensation must be made wi th in  a  year  

o f  i n j u r y  o r  d e a t h  a s  t h e  c a s e  may be ,  w i th  power i n  t h e  

t r i b u n a l  t o  extend t h e  time. 



We have considered whether t h e  S t a t u t e  should 

r e q u i r e  t h e  v i c t im  t o  cooperate  f u l l y  i n  t h e  prosecu t ion  

of t h e  of fence .  We t h i n k  no t .  There should be no 

encouragement of t h e  v i c t i m  t o  co lou r  h i s  evidence 

a g a i n s t  t h e  accused.  

I t  may be suggested too  t h a t  i f  t h e  v i c t i m  has 

rece ived  compensation, then he may subsequent ly  r e f u s e  

t o  t e s t i f y  a t  t h e  c r i m i n a l  hear ing .  We do n o t  t h ink  

t h a t  t h i s  i s  a  problem, and b e s i d e s ,  t h e  scheme should 

g ive  t o  t h e  t r i b u n a l  power t o  adjourn t h e  hea r ing  u n t i l  

t h e  c r i m i n a l  charge has  been disposed o f .  

The v i c t i m  should cooperate  f u l l y  a t  t h e  hea r ing  

be fo re  t h e  t r i b u n a l .  To t h i s  end, he should be compelled 

t o  t e s t i f y  under o a t h  and t o  submit t o  a  medical  examination 

be fo re  a  phys ic ian  appointed by t h e  t r i b u n a l  and t o  

coopera te  gene ra l ly .  

ASSESSMENT O F  DAMAGES 

Having d e a l t  w i th  t h e  types  of cr imes,  types  of 

i n j u r y  and types  of c la imant  w i th in  t h e  scheme, t h e  nex t  

ma t t e r  i s  t h a t  of  measuring o r  a s s e s s i n g  t h e  damages; 

i n  o t h e r  words, of dec id ing  what i tems of damage w i l l  

be accepted and whether a  maximum should be imposed. 

A s  a  p re l iminary  p o i n t  we r e j e c t  a  means test.  

The a p p l i c a t i o n  of such a  t e s t  would tend t o  make t h i s  

a  we l f a re  scheme. 

B a s i c a l l y  t h e  compensation i s  f o r  p h y s i c a l  i n j u r i e s  

and i n  t h a t  term we inc lude  i l l n e s s  r e s u l t i n g  from mental  



shock whether o r  n o t  t h e  v i c t i m  rece ived  phys i ca l  i n j u r i e s  

a t  t h e  t ime.  

We recommend t h e  f i r s t  f o u r  heads of damage of 

t h e  New Zealand scheme, namely: out-of-pocket  expenses ,  

l o s s  of s a l a r y ,  pecuniary l o s s  t o  dependants where t h e  

v i c t i m  d i e s ,  and o t h e r  pecuniary l o s s  reasonable  i ncu r r ed .  

We would add reasonable  f u n e r a l  expenses where t h e  

v i c t i m  d i e s ,  w i th  a maximum of $500. A s  t o  New Zealand 's  

f i f t h  and l a s t  head, v i z ,  pa in  and s u f f e r i n g ,  we recommend 

a g a i n s t  it below i n  connect ion wi th  non-pecuniary l o s s .  

The nex t  ques t ion  is whether maximum l i m i t s  should 

be imposed. We do n o t  favour  an o v e r - a l l  maximum such 

a s  t h e  $35,000 under t h e  Unsa t i s f i ed  Judgment Fund. Nor 

do we favour  a l i m i t  on out-of-pocket expenses ,  such a s  

New Zealand 's  maximum of E 1,000.  A s  t o  l o s s  of income, 

t h e r e  should be a monthly maximum. Where t h e  v i c t i m  

l i v e s ,  t h e  upper l i m i t  should be $500 a month, p l u s  an 

upper l i m i t  of $50 p e r  month f o r  each dependant,  t h e  

whole t o  be payable  t o  t h e  v i c t im .  Where t h e  v i c t i m  d i e s ,  

t h e  upper l i m i t  f o r  a l l  dependants should be two-thi rds  

of $500 p l u s  $50 a month f o r  each dependant. 

Awards f o r  l o s s  of income incu r red  p r i o r  t o  t h e  

award should be made i n  a lump sum and awards f o r  l o s s  of 

f u t u r e  income should be expressed i n  terms of monthly 

compensation. The t r i b u n a l  should have power t o  d e s i g n a t e  

t h e  pe r iod  f o r  which such compensation is t o  be p a i d ,  

e i t h e r  i n  terms of months o r  some o t h e r  pe r iod  (e .g . ,  

completion of school ing)  over  which t h e  payments f o r  

l o s s  of income a r e  t o  be made. The same p rov i s ions  

should apply where t h e  v i c t i m  has  d i ed  and t h e  c la imants  

a r e  dependants.  



There is  t h e  s p e c i a l  problem of a  c h i l d  born a s  

t h e  r e s u l t  of  r ape  of t h e  c h i l d ' s  mother. Compensation 

payable t o  t h e  mother should inc lude  maintenance f o r  

t h e  c h i l d .  The amount of t h e  maintenance should be 

determined on t h e  same b a s i s  a s  t h a t  payable by a  p u t a t i v e  

f a t h e r  under t h e  Child Welfare Act. Under t h a t  Act an 

o r d e r  may provide  f o r  t h e  mother ' s  medical  expenses and 

f o r  t h e  c h i l d ' s  maintenance and educa t ion .  

We t u r n  now t o  non-pecuniary l o s s e s ,  namely l o s s  

of  ameni t ies  ( e . g . ,  l o s s  of a  limb, d i s f igu remen t ,  damage 

t o  t h e  nervous sys tem) ,  pa in  and s u f f e r i n g  and l o s s  of  

expec t a t i on  of l i f e .  We recommend t h e i r  exc lus ion .  

The nex t  ma t t e r  i s  t h a t  of deduc t ions  t h a t  can 

p rope r ly  be made from t h e  award. I n  p r i n c i p l e ,  double 

recovery should be forbidden.  Thus t h e  t r i b u n a l  should 

deduct  amounts which v i c t i m  o r  dependants have rece ived  

from t h e  o f f ende r ;  and it should a l s o  t a k e  i n t o  consi-  

d e r a t i o n  amounts rece ived  through Workmen's Compensation 

o r  unemployment insurance  t o  t h e  e x t e n t  t h a t  such payments 

a r e  a t t r i b u t a b l e  t o  t h e  i n j u r y .  

On t h e  o t h e r  hand, t h e  v i c t i m  o r  h i s  dependants 

may r e c e i v e  payments from government sources  t h a t  t h e  ! 

t r i b u n a l  should n o t  b r i n g  i n t o  account.  Examples a r e  o ld  

age pens ions ,  war pens ions ,  and Canada Pension. These 

b e n e f i t s  have n o t  accrued from t h e  i n j u r y  and should n o t  

be deducted.  These recommendations a r e  a l l  i n  l i n e  w i th  

Saskatchewan's p rov i s ions .  

There a r e  c e r t a i n  o t h e r  b e n e f i t s  which may accrue  

from t h e  i n j u r y  and which should be s p e c i a l l y  cons idered .  

Many people  p a r t i c i p a t e  i n  p l ans  such a s  Blue Cross and 

Medical Services which pay hospital and doctors' bills in 



cons ide ra t ion  of a  f i x e d  monthly premium. I t  may be 

t h a t  t h e  Federa l  Medicare Scheme w i l l  r e p l a c e  t hese .  

I n  any even t ,  t h e  v i c t i m  should recover  h i s  h o s p i t a l  o r  

medical  b i l l s .  One could argue t h a t  he  should recover  

i n s t e a d  t h e  p e r i o d i c  payments he has made t o  Blue Cross 

o r  Medical Se rv i ces .  The o b j e c t i o n  i s  t h a t  t h e  amount 

would be hard t o  c a l c u l a t e .  I t  i s  s impler  and,  on average,  

j u s t  a s  f a i r  t o  reimburse him f o r  t h e  amount which Blue 

Cross o r  Medical Se rv i ces  has pa id  t o  h o s p i t a l  o r  doc to r .  

There i s  another  ca tegory  of b e n e f i t  which i s  

more d i f f i c u l t ,  namely, c a s u a l t y  insurance  and l i f e  

insurance  and p r i v a t e  pension schemes whereunder t h e  

b e n e f i t  becomes payable on i n j u r y .  We recommend t h a t  

t h e  t r i b u n a l  be r equ i r ed  t o  t a k e  i n t o  cons ide ra t ion  t h e  

b e n e f i t s  rece ived  and, on t h e  o t h e r  hand, t o  t a k e  i n t o  

cons ide ra t ion  t h e  c o s t  t o  t h e  v i c t i m  of procur ing t h e s e  

b e n e f i t s .  We r e a l i z e  t h a t  t h e s e  f i g u r e s  cannot be 

determined p r e c i s e l y  and it i s  f o r  t h i s  reason t h a t  we 

use  t h e  phrase  " t a k e  i n t o  cons ide ra t ion"  r a t h e r  than  

"deduct" .  

I t  may be t h a t  t h e r e  a r e  some b e n e f i t s  which we 

cannot  fo re see .  For t h i s  reason ,  we recommend a  p rov i s ion  

whereby t h e  t r i b u n a l  may determine whether a  given b e n e f i t  

( o t h e r  than t h o s e  a l r eady  d e a l t  w i th )  s h a l l  o r  s h a l l  n o t  

be taken i n t o  cons ide ra t ion  

BOARD TO ADMINISTER SCHEME: 
ITS PROCEDURES AND POWERS 

The nex t  ma t t e r  i s  t h a t  of a d m i n i s t r a t i o n  of t h e  

scheme. We th ink  a s p e c i a l  t r i b u n a l  should be e s t a b l i s h e d  



rather than to place the function in the hands of the 

courts or the Workmen's Compensation Board - the reasons 
are that such a tribunal will be convenient, expeditious 

and specialized. We recommend a board along the lines 

of Saskatchewan's with three members. One should be a 

lawyer of experience and standing. Any member who is 

not in the Civil Service should be compensated on a 

per diem basis, because the appointment will not be full -- 
time. 

In connection with appeals, Saskatchewan precludes 

any but we think there should be an appeal to the 

Appellate Division on questions of law and jurisdiction. 

In England, the initial decision may be made by a 

single member, but we think it best to require the whole 

Board to sit, subject to a provision for a quorum of two. 

As to the conduct of the hearing, it should be 

public save that the Board should have discretionary power 

to close the hearing where no one has been convicted or 

where the interests of the victim or of morality require 

it. 

We now set out miscellaneous recommendations in 

connection with the Board's procedure: 

(a) The applicant should be entitled to have 

counsel; 

(b) We have already recommended that the applicant 

be required to testify under oath; 



(c) The Board should not be required to adhere to 

the rules of evidence applicable to courts of criminal 

or civil jurisdiction. This is completely justifiable 

in what is not really an adversary proceeding, and it 

would exclude the rule in Hollington v. Hewthorn which 

says that a certificate of conviction is not admissible 

in a civil proceeding; 

(d) The Board should hand down a written decision 

including its findings of fact and the reasons for its 

decision. This could be done by making applicable to the 

Board section 8 of the Administrative Procedure Act. 

Specific powers that the Board should have: 

(a) To reimburse the applicant for travel, legal 

and other expenses incidental to the hearing, and to fix 

the scale for legal fees; 

(b) To direct how compensation should be paid, for 

example, to or for the benefit of the applicant or in 

trust for him; 

(c) TO review its awards either on application by 

the recipient of compensation or on the Board's own 

motion; 

(d) To provide the cost of measures to rehabilitate 

or retrain the victim; 

(e)  To make interim awards in respect of maintenance 

and medical expenses where the claimant is in actual 

financial need, and where it appears to the Board that 



it will probably award compensation. Such interim awards 

should not be recoverable from the claimant. 

VIII 

PRESERVATION OF CIVIL ACTION 

We turn now to a special problem, namely that of a 

civil action by the victim against the wrongdoer in tort 

and also that of recovery by the Crown from the wrongdoer 

of compensation paid to the victim. We realize that only 

in rare cases will it be worthwhile to take any civil 

action against the wrongdoer. Nevertheless, the possi- 

bility should be anticipated. At the same time, the 

wrongdoer should be protected against a multiplicity of 

actions and against the possibility of having to pay more 

than ordinary tort principles demand. 

Accordingly, we recommend: 

(a) The ordinary civil action be available to the 

victim; 

(b) Any settlement between the victim and the 

wrongdoer must be with the consent of the Board; 

(c) At the time of application for compensation 

under the scheme, the victim must notify the Board of 

any action he has commenced and if he commences action 

after making application he must forthwith notify the 

Board: 

(d) Where the victim has not taken action, the 

Board may request him to do so and, if the victim fails 

to do so within a specified time, then the Attorney- 



General  on behalf  of  t h e  Crown may b r i n g  t h e  a c t i o n  i n  

t h e  name of and on beha l f  of  t h e  v i c t im;  

( e )  Where t h e  Attorney-General b r ings  a c t i o n  

t h e  v i c t i m  must coopera te  i n  i t s  prosecu t ion ;  

( f )  Payments made under a judgment o r  s e t t l e m e n t  

s h a l l  be app l i ed  f i r s t  on c o s t s  and then i n  re imburs ing 

t h e  Crown f o r  compensation pa id .  Any s u r p l u s  goes t o  

t h e  v ic t im.  I n  t h i s  s i t u a t i o n  t h e  Board may reduce 

o r  d i s con t inue  any monthly payments it has been making 

t o  t h e  v i c t im .  

The foregoing  d i scuss ion  has  been i n  terms of t h e  

v i c t i m ' s  a c t i o n .  The same p r i n c i p l e s  should apply t o  

a c t i o n s  by o r  on behalf  of  dependants.  

W e  c a l l  a t t e n t i o n  t o  t h e  f a c t  t h a t  t h e  foregoing  

recommendations d i f f e r  cons iderab ly  from t h e  New Zealand 

scheme and a l s o  from t h e  Saskatchewan scheme, which i n  

many r e s p e c t s  we have followed, i n  t h i s  r e p o r t .  

INJURIES SUSTAINED I N  PREVENTION OF CRIME 

We have mentioned e a r l i e r  t h e  s p e c i a l  problem of 

i n j u r i e s  s u s t a i n e d  du r ing  crime prevent ion .  On t h i s  

s u b j e c t ,  O n t a r i o ' s  Law Enforcement Compensation Act ,  1 9 6 7 ,  

and t h e  d i scuss ion  i n  t h e  Report of  t h e  McRuer Royal 

Commission have been of a s s i s t a n c e .  

We recommend compensation where a person is i n j u r e d  

whi le  a s s i s t i n g  a peace o f f i c e r  t o  e f f e c t  an a r r e s t  o r  



prese rve  t h e  peace.  Likewise we recommend compensation 

where a person i s  i n j u r e d  whi le  e x e r c i s i n g  h i s  l e g a l  

r i g h t  t o  e f f e c t  an a r r e s t  o r  p re se rve  t h e  peace.  The 

b a s i s  of compensation should inc lude  a l l  t h e  heads of 

damage recommended e a r l i e r  f o r  a l l  v i c t ims  of crime.  

Because of t h e  c i rcumstances  i n  which t h e  i n j u r i e s  a r e  

i n c u r r e d ,  we have considered whether compensation should 

be broader .  We do n o t  recommend i n c l u s i o n  of p rope r ty  

damage, b u t  do recommend t h a t  t h e  t r i b u n a l  be empowered 

t o  make a lump sum award f o r  l o s s  of  ameni t ies  and pa in  

and s u f f e r i n g ,  wi th  a cumulative maximum of $10,000. We 

f i x  t h i s  maximum because l o s s  of  ameni t ies  a s  i l l u s t r a t e d  

by t h e  amputee o r  t h e  pa rap leg i c  have i n  r e c e n t  y e a r s  

produced awards much l a r g e r  than  our  proposed maximum. 

We have doubts a s  t o  t h e  p r i n c i p l e  on which t h e s e  high 

awards a r e  given and a s  t o  t h e i r  va lue  t o  t h e  v i c t im .  

Hence t h e  recommended maximum. Where t h e  v i c t i m  has  d i e d ,  

t h e s e  i tems w i l l  n o t  have any p lace .  

ESTIMATE OF COST 

The l a s t  major t o p i c  i s  c o s t  t o  t h e  province.  The 

annual  c o s t  depends on t h e  number of v ic t ims  of crimes of 

v io l ence ,  t h e  e x t e n t  of  t h e i r  i n j u r i e s ,  t h e i r  out-of-pocket  

expenses and l o s s  of income and, i n  ca se  of d e a t h ,  l o s s  

t o  dependants.  

To l e a r n  what we could about t h e  f a c t s  i n  A lbe r t a ,  

we had a s tudy made of t h e s e  ma t t e r s  w i th  t h e  coopera t ion  

of t h e  Attorney-General ,  t h e  R.C.M.P. and t h e  Chiefs  of 

P o l i c e  of Edmonton, Calgary and Lethbridge.  



Crimes of v io l ence  a r e  i n  e i g h t  c a t e g o r i e s :  

murder, a t tempted murder, manslaughter ,  r ape ,  o t h e r  

s exua l  o f f e n c e s ,  wounding, a s s a u l t s ,  robbery wi th  

v io l ence .  

The e i g h t  c a t e g o r i e s  and t h e  frequency of each 

( i n  percen tages  of t h e  whole) over  t h e  p a s t  f i v e  yea r s  

a r e  : 

Murder 

Attempted Murder 

Mans l a u g h t e r  

Rape 

Other s exua l  o f f ences  

Wounding 

Assau l t s  

Common ( 6 6 % )  

Occasioning bod i ly  harm 
(15%)  

Of P o l i c e  O f f i c e r s  (1%) 

Robbery wi th  v io l ence  

I n  gene ra l  t h e  l e s s  f r equen t  crimes cause  more 

phys i ca l  i n j u r y  than  t h e  more f r equen t  and a r e  t h e  main 

source  of i n j u r i e s  t o  t h e  person.  

I n  t h i s  province,  crimes of v io l ence  a g a i n s t  t h e  

person a s  r epo r t ed  t o  t h e  p o l i c e  a r e  i n c r e a s i n g  somewhat 

more than i s  t h e  popula t ion ,  going from 4 , 1 4 4  i n  1962 

t o  7,141 i n  1966. Yet they a r e  s t i l l  on ly  1 0 %  of a l l  

crimes.  



We have tried to find the circumstances in which 

they occur. Taking homicides (murder and manslaughter) 

during 1964-1967, almost 50% occurred during domestic 

disputes, 19% during drinking brawls, and 8% during sexual 

attacks. The circumstances of attempted murder and 

indeed of all crimes of violence are similar in that 

the crimes arise from family disputes and drinking 

bouts. We have already recommended that the victim of a 

crime that has occurred in these circumstances is not 

necessarily to be excluded but that the amount of the 

award will take into consideration his participation in 

the events leading up to the crime. 

The next matter is that of the extent of the injury 

suffered by victims in Alberta. To learn the facts we 

had an examination made of the 1967 police files. Injuries 

were divided into the following categories, with the 

percentage attributable to each: fatal - .5; serious - 
3.6; fairly serious - 5.0; minor - 51.4; negligble or 
none - 35.0; unknown - 4.5. 

To obtain a picture of serious injuries, a sample 

was taken of 97 serious injuries in Edmonton in 1967. 

Of these, 5 5  were victims of broken bones, of whom 44 were 

victims of assault occasioning bodily harm. There were 

five eye injuries including one loss and one impairment 

and three possible impairments. There were fifteen 

bullet and stab wounds of which three resulted in impair- 

ment. The most severe head wounds and brain damage 

totalled eleven with three permanent impairments. Taking 

as serious damage those cases in which the victim was 

killed or permanently disabled, or kept in hospital for 

more than a week, and making generous allowance for cases 

where the extent of injury is unknown, these cases are 



l e s s  than  3 %  of a l l  t h a t  were r epo r t ed .  This  would mean 

about 200 a  year .  However, many of them were t r a n s i e n t s  

who disappeared;  i n  o t h e r  ca ses ,  t h e  v i c t i m  was wholly 

o r  p a r t l y  a t  f a u l t .  We conclude t h a t  i f  t h e  scheme had 

been i n  e f f e c t  i n  1 9 6 7 ,  t h e  number of a p p l i c a t i o n s  would 

have been s u b s t a n t i a l l y  below 200. 

The nex t  s t e p  i s  t o  conver t  t h e  i n j u r i e s  i n t o  

pecuniary l o s s .  I t  was impossible  t o  do t h i s  from t h e  

in format ion  i n  t h e  p o l i c e  f i l e s  s o  a  q u e s t i o n n a i r e  was 

s e n t  t o  v i c t ims  of s e r i o u s  i n j u r i e s  i n  Edmonton, Calgary 

and Lethbr idge i n  1967. Of a  t o t a l  of 177, we could 

reach  on ly  1 4 7  whose addresses  were i n  t h e  p o l i c e  f i l e s .  

Of t h e  147 l e t t e r s ,  4 0  were r e tu rned  by t h e  Pos t  Of f i ce .  

This  means t h a t  107 were received.  Of t h e s e ,  on ly  33  

q u e s t i o n n a i r e s  were completed and re turned .  T h i r t y  of 

t h e s e  showed s e r i o u s  i n j u r i e s .  They took t h e  form of 

p a r a l y s i s ,  rup tured  blood v e s s e l s ,  punctured i n t e s t i n e s ,  

f r a c t u r e d  noses ,  l e g s  and cheek bones, and seve re  

bea t ings .  Two-thirds a r o s e  from a s s a u l t  occas ion ing  

a c t u a l  bod i ly  harm. The r e s t  were from woundings, 

a s s a u l t i n g  a  p o l i c e  o f f i c e r ,  a t tempted murder and robbery 

w i t h  v io l ence .  

Twenty-nine r equ i r ed  medical  t r ea tmen t ,  b u t  medical 

c o s t s  were sma l l  and t h e r e  was p a r t i a l  recovery of t h o s e  

c o s t s  i n  e leven cases  and complete recovery i n  e leven .  

Twenty-two r equ i r ed  h o s p i t a l i z a t i o n  and, of t h o s e ,  seven 

were completely reimbursed by h e a l t h  p l ans  and e i g h t  

p a r t i a l l y .  Loss of wages accounted f o r  g r e a t e r  l o s s  

than  d i d  medical  and h o s p i t a l  expenses. I n  each of f o u r  

c a s e s ,  l o s s  of wages and medical and h o s p i t a l  expenses 

were over $1,000. There was some permanent d i s a b i l i t y ,  

twelve having been absen t  from work and incu r r ed  a  l o s s  



i n  wages. The average l o s s  i n  wages p l u s  medical  and 

h o s p i t a l  expenses was $373. Legal proceedings a g a i n s t  

t h e  wrongdoer were hard ly  ever  taken.  

From t h e  p o l i c e  f i l e s  we made a  more d e t a i l e d  

examination of f i f t e e n  ca ses  t h a t  had occurred i n  t h e  

p a s t  1 0  yea r s .  These were s e l e c t e d  because t h e  i n j u r i e s  

seemed p a r t i c u l a r l y  grave.  Out o f  t h i s  number, t h r e e  

were e s p e c i a l l y  t r a g i c .  A man who at tempted t o  rescue  a  

woman being beaten on t h e  sidewalk was savagely  a t t acked  

by h e r  a s s a i l a n t  and s u f f e r e d  i n j u r i e s  t h a t  r equ i r ed  t h e  

amputation of h i s  l e g  below t h e  knee. According t o  t h e  

p o l i c e  r e p o r t ,  t h i s  i n j u r y  was i n f l i c t e d  by t w i s t i n g  t h e  

limb around a  s t e e l  l i g h t  pos t .  While t h e  o f f ende r  was 

convicted of an a s s a u l t  occas ion ing  bodi ly  harm and 

sentenced t o  f i v e  y e a r s  i n  p r i s o n ,  t h e  v i c t i m  was f inan-  

c i a l l y  d i s t r e s s e d .  Not only  was he wi thout  h o s p i t a l i z a t i o n  

insurance ,  bu t  he was forced  t o  d i scon t inue  h i s  occupat ion 

a s  a  t r u c k  d r i v e r .  H i s  l o s s  of wages a lone  exceeded 

$20,000, a l though he d i d  r e c e i v e  a  $10,000 insurance  

c la im f o r  t h e  l o s s  of  t h e  limb. He descr ibed  h i s  l i f e  

s i n c e  h i s  i n j u r y  a s  ' 7  y e a r s  of l i v i n g  h e l l ' .  

The second v i c t i m  s u f f e r e d  e x t e n s i v e  damage t o  

h i s  stomach, l i v e r  and pancreas  when he was s h o t  i n  t h e  

stomach wi th  a  .22 c a l i b r e  r i f l e  by two t h i e v e s  caught  

robbing h i s  home. Af t e r  t h r e e  y e a r s  of t r ea tmen t  and 

o p e r a t i o n s ,  he i s  f u l l y  employed aga in ,  bu t  w i l l  r e q u i r e  

medical  t rea tment  f o r  t h e  remainder of  h i s  l i f e .  

The t h i r d  case  i s  of r e c e n t  occurrence.  A young 

man, whi le  l i v i n g  i n  a  boarding home, became involved 

i n  t h e  domestic problems of h i s  l and lady ,  and a s  a  r e s u l t  

was s h o t  i n  t h e  stomach by her  husband a t  p o i n t  blank 



range wi th  a  12 gauge shotgun. This  n e a r - f a t a l  wound 

caused seve re  damage t o  h i s  i n t e s t i n e s ,  muscles and o t h e r  

t i s s u e  i n  t h e  a r e a ,  s o  t h a t  he w i l l  r e q u i r e  monthly 

medication and t rea tment  f o r  t h e  d u r a t i o n  of h i s  l i f e .  

This  young v i c t i m  despe ra t e ly  needs f i n a n c i a l  a s s i s t a n c e .  

Hosp i t a l i zed  f o r  two months wi thout  medical  coverage of 

any k ind ,  and unable  t o  cont inue  working a s  a  l aboure r  

because of t h e  abdominal damage, he  now depends s o l e l y  

on s o c i a l  we l f a re .  

Even wi th  t h e  informat ion we have ga the red ,  it i s  

hard t o  make an e s t i m a t e  of t h e  t o t a l  amount t h a t  would 

be made i n  awards under our  proposed p lan .  I n  England 

over  f o u r  y e a r s  t h e r e  were 4,000 awards averaging E 350 

each. This i n  a  country  of 60,000,000 people.  I n  New 

Zealand by November, 1967, t h e  Board had, i n  fou r  y e a r s ,  

awarded an annual  average of $2,615. I n  Saskatchewan, 

a f t e r  n e a r l y  a  year  of o p e r a t i o n ,  t h e r e  were f o u r  awards 

t o t a l l i n g  $2,500. 

I f  w e  were t o  u se ,  a s  a  b a s i s ,  t h e  30 s e r i o u s  ca ses  

desc r ibed  e a r l i e r ,  t h e  out-of-pocket  expenses were $11,000. 

We could n o t  make an a c c u r a t e  e s t i m a t e  of l o s t  s a l a r i e s .  

Bearing i n  mind t h e  exper ience  i n  Saskatchewan and t h e  

f a c t  t h a t  a d m i n i s t r a t i v e  c o s t s  w i l l  n o t  be h igh ,  we 

t h i n k  t h a t  a  s a f e  e s t i m a t e  of t h e  t o t a l  c o s t ,  i n  t h e  

f i r s t  y e a r s  a t  l e a s t ,  would be $75,000 annua l ly  i nc lud ing  

a d m i n i s t r a t i v e  c o s t s .  

WHEN SCHEME BECOMES OPERATIVE 

One s p e c i a l  p o i n t  w e  have considered i s  a s  t o  

when t h e  scheme should t a k e  e f f e c t .  On gene ra l  p r i n c i p l e ,  



it would come i n t o  being on passage of t h e  Act o r  a t  any 

l a t e r  d a t e  t h a t  t h e  Act might s t i p u l a t e .  We t h i n k ,  however, 

t h a t  t h e  Act should be made r e t r o a c t i v e  f o r  t h e  handfu l  

of s e r i o u s  ca ses  such a s  t h e  t h r e e  descr ibed  above. To 

keep t h e s e  ca ses  w i t h i n  bounds, we recommend t h a t  

compensation be given t o  persons  i n j u r e d  p r i o r  t o  t h e  

coming i n t o  f o r c e  of t h e  Act only  i n  t hose  ca ses  where 

t h e  v i c t i m  (1) i s  s t i l l  i n c a p a c i t a t e d ,  and ( 2 )  i s  s t i l l  

i n  a c t u a l  pecuniary need, and t h a t  t h e  amount and t e r m s  

of  t h e  award be l e f t  i n  t h e  s o l e  d i s c r e t i o n  of t h e  tri- 

bunal .  We recommend t h a t  such compensation be s p e c i f i e d  

t o  be - ex y r a t i a  and t h a t  t h e r e  be no appeal  and t h a t  

c e r t i o r a r i  s h a l l  n o t  l i e .  

GEOGRAPHICAL SCOPE O F  SCHEME 

There a r e  a  number of miscel laneous recommendations 

which we make he re :  

(1) Compensation should be a v a i l a b l e  only  where 

t h e  crime has  occurred i n  Alber ta .  

(2 )  Where t h e  v i c t i m  i s  a  r e s i d e n t  of ano ther  

province o r  count ry ,  compensation should be pa id  on ly  i f  

a  r e c i p r o c a l  arrangement i s  i n  f o r c e .  

( 3 )  I n  ca se  of i n j u r y  du r ing  prevent ion  of cr ime,  

compensation should be pa id  i r r e s p e c t i v e  of t h e  p l ace  of 

res idence  of t h e  person i n j u r e d  and whether o r  n o t  a  

r e c i p r o c a l  arrangement i s  i n  fo rce .  
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A P P E N D I X  A 

SCHEDULE OF CRIMES 

Part I 

Section of Criminal Code 

failure to take reasonable 
care in relation to explosives 
where death or bodily harm 
results. 

causing explosion with intent 
to do bodily harm or endanger 
life. 

rape. 

attempted rape. 

indecent assault. 

abandoning child and endan- 
gering its life. 

causing bodily harm to 
servant (sub para. (a)). 

causing death by criminal 
negligence. 

causing bodily harm by 
criminal negligence. 

murder. 

manslaughter. 

attempted murder. 

causing bodily harm with 
intent. 

administering poison. 

overcoming resistance to 
commission of offence. 



APPENDIX A 

Sec t ion  of Criminal  Code 

219 s e t t i n g  t r a p s  w i th  i n t e n t  t o  
cause  dea th  o r  bodi ly  harm. 

i n t e r f e r i n g  wi th  t r a n s p o r t a t i o n  
f a c i l i t i e s  w i t h  i n t e n t  t o  
endanger s a f e t y  of any person.  

dangerous o p e r a t i o n  of v e s s e l  
( s s ( l )  fi ( 4 ) ) .  

common a s s a u l t :  caus ing  bodi ly  
harm. 

a s s a u l t  w i th  i n t e n t  t o  commit 
i n d i c t a b l e  o f fence :  a s s a u l t  
on persons  enforc ing .  

kidnapping: i l l e g a l  conf ine-  
men t . 
procur ing  miscar r iage .  

robbery.  

i n t i m i d a t i o n  by v io l ence  
(ss (1) sub para .  ( a )  ) . 
arson .  

Part 11 

c r i m i n a l  negl igence i n  
ope ra t ion  of motor v e h i c l e :  
dangerous d r i v i n g .  

drunken d r i v i n g .  

impaired d r i v i n g .  
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