
ALBERTA LAW REFORM INSTITUTE

EDMONTON, ALBERTA

LAST CLEAR CHANCE RULE

Report No. 75

August 1997

ISSN 0317-1604

ISBN 1-8960-7806-0



ALBERTA LAW REFORM INSTITUTE

The Alberta  Law Reform In stit ut e was est ablished  on J an ua ry 1, 1968,

by th e Govern men t of Alberta , th e Un ivers ity of Alber ta  an d t he L aw  Society

of Alber ta  for  the  purposes , among others,  of conduct ing lega l research  and

recomm end ing r eforms in  th e law . Fu nd ing of th e In st itu te's oper at ions is

pr ovided  by t he  Gover nm en t of Alber ta , th e Univer sit y of Alber ta , and  th e

Alber ta  La w F ounda t ion .

Th e m em ber s of th e In st it ut e's Boa rd  a re  B.R. Bu rr ows, Q.C .,

C.W. Da lton; Ann e de  Villa rs , Q.C.; Th e H on. J ud ge N .A. Fla tt er s; A.D.

Hunter , Q.C.  (Ch a ir man); W.H . H ur lbur t , Q.C. ; H.J .L. I rwin ; P rofes sor  F .A.

La ux ; Pr ofessor  J .C. Levy; P.J .M. Lown , Q.C. (Dir ector ); Dr. D.R . Owr am;

The H on. Mada m J ust ice B.L. Rawlins ; and N .C. Witt ma nn , Q.C.

Th e I nst it u te's  lega l s ta ff consi st s of P .J .M.  Lown (Direct or );

R.H. Bowes; C. Ga uk ; J. H end ers on-Lypkie, M.A. Shon e an d E .T. Spin k.

W.H. Hur lbur t , Q .C. i s a  consu ltan t  to the  Ins t itu te .

The Inst itut e's office is located at :

402  La w Cen tr e, 

Un iver sit y of Alber ta , 

Ed mon ton , Alber ta , T6G 2H 5. 

Ph one: (403) 492-5291; 

Fax: (403) 492 -1790 . 

The Institu te's electronic mail address is:

reform@alri.ualberta.ca.

This an d other Inst itut e reports ar e available to view or download a t t he

ALRI website: htt p:/ / ww w.law .ualberta.ca/ alri/ .



ACKNOWLEDGEMENTS

We are gra tefu l t o W.H . H ur lbur t , Q.C. , con su lt an t  to ALRI a nd Board

mem ber , who pr ep ared  a  very spe ed y r es pon se  to the com men ts of t he Cour t

of Appeal  in  the  Wickberg v. Patterson  de cis ion . Mr . H ur lbur t ’s long

in volvem en t  with  the I nst it u te was of con side rable h elp in  upd a t in g ou r

pr eviou s r ecom men da t ion  on  th is  topic.



i

Table of Contents

PART I — SUMMARY OF REPORT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

A.  Recommendation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

B. “Last clear chance” rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

C.  Reasons for abolishing the “last clear chance” rule . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

PART II — REPORT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

A.  Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

B.  The “last clear chance” rule at common law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

C.  The “last clear chance” rule under apportionment legislation . . . . . . . . . . . . . . . . . . . . . 4

D.  What effect, if any, does the “last clear chance” rule now have? . . . . . . . . . . . . . . . . . . 6

E.  Discussion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

F.  The legal situation if the “last clear chance” rule is abolished . . . . . . . . . . . . . . . . . . . . . 9

G.  Recommendations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

H.  Draft Amendment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

PART III — LIST OF RECOMMENDATIONS . . . . . . . . . . . . . . . . . . . . . . 13



1

PART I — SUMMARY OF REPORT

A.  Recommendation

This r eport r ecomm ends t ha t t he Con tr ibutory N egligence Act  be amended to

abolish  th e comm on-la w r ul e known  as t he  “la st  clea r ch ance” ru le. 

B.  “Last clear chance” rule

Th e com mon-la w “la st  clea r  chance” ru le  app lied  wh er e both  the con t r ibu tory

negl igence  of a  p la in t iff and  the fau l t  of a  defendant  caused  loss  to the

p la in t iff and  where one  of them had a  “last  clea r  chance” to avoid the  effect  of

the other ’s fault an d failed to do so. If the defendan t was t he one who had ha d

the “la st  clea r  chance”, t he p la in t iff cou ld  recover  da mages for  the whole of

their  loss d es pi te t heir  cont r ibu tory n egligence. I f the p la in t iff was t he on e

who ha d ha d th e “last  clear  chan ce”, the pla int iff could n ot recover an y

da ma ges des pit e th e defend an t’s fau lt.

 Secs. 6 and 7 of the Con tr ibutory N egligence Act  imp ly  tha t  t he “l a st

clear  chance” ru le s t il l applies  if the  act  or  omiss ion  of the  par ty  who had  the

“last  clea r  chance” was not  subs tan t ia l ly  con temporaneous  wi th  the  act  or

omiss ion  of the  other  pa r ty. 

C.  Reasons for abolishing the “last clear chance” rule

The r easons for th e abolition of th e “last  clear  chan ce” ru le are:

(1) Insofar a s th e ru le determ ines h ow responsibility is allocated

between two persons whose respective fau lts ha ve contribut ed to

th e plaint iff’s loss, it is inconsisten t wit h t he m uch fairer

apport ionment  ru le esta blished by th e Con tr ibutory N egligence Act .

(2) In sofar a s t he r ule d ete rm ines  whe th er or  not  a p ar ty’s fau lt will

be t rea ted  as  an  effective cau se of a pla int iff’s loss, it is

un necessar y an d mislea ding, because t he common-law ru le tha t

only a “proxim at e” cau se lea ds t o legal r espons ibility d eals

exhaust ive ly a nd a de qu a tely wit h  qu es t ion s of ca usa t ion .
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(3) The continu ed existence of the “last clear chan ce” rule un der secs.

6 an d 7 of th e Con tr ibutory N egligence Act  confuses  the law with  no

coun ter vailin g ben efit.

We mad e th e sam e recomm enda tion for a bolition of th e “last  clear

chan ce” ru le in our Report  31, Cont ribut ory Negligence an d Concurren t

Wrongdoers, 1979. That  recommenda tion was  never im plemen ted. We repea t

the r ecommendat ion now because t he Court of Appeal, in th e Wickberg case

referred to below, ha s demonstra ted th e need for abolition a nd ha s

recomm ended th at  our previous recommendat ion be implement ed.



1
    See ALRI Report 31, Contributory Negligence and Concurrent Wrongdoers, 1979.

2
    [1997] 4 W .W.R. 591 ; (1997) 145  D.L.R. (4th) 263  (Alta. C.A.). The Co urt consisted of Kerans,

Bracco and Picard JJA. Picard JA  delivered the Court’s judgment. Page references hereafter are to the

W.W .R. report. 
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PART II — REPORT

A.  Introduction

In 1979, ALRI recomm ended th at  the “last  clear chan ce” rule be abolished,

an d we pr oposed legisla tion  which , if enact ed, would a bolish it .1 Tha t

recom men da t ion  wa s n ot  im plem en ted . We  rep ea t  the r ecom men da t ion  and

th e pr oposed  legis la ti ve solu ti on in  th is r epor t. 

Our rea son for repeating these recommen dations now is tha t th e

judgment of Court  of Appeal in the recent case of Wickberg v Patt erson2

(a ) shows th at  th e law is confused a nd u ncerta in a s to whet her  or not

th e “last  clea r ch ance” ru le exi st s, 

(b) said t ha t t he r ule a pplies only where th e usu al comm on-law r ules

of causa t ion  would lead  to the  same resu lt ,  and

(c) recommended  th at  th e law sh ould be am ended t o make it  clear

tha t  the  ru le does not  exi st .

B.  The “last clear chance” rule at common law

Th e com mon la w developed r u les which  may be summarized a s fol lows: 

(1) Rule  1: A plaint iff can  reco ver d ama ges  for loss  su ffered

becaus e of  the de fendant’s  negl igen ce or othe r fault .

On e p er son  (the d efenda nt ) wh o is  unde r  a  du ty t o a  se cond p er son

(the  pla in t i ff) and  fa i ls  to car ry  out  tha t  du ty i s gu il ty of fau l t  and

is l iab le  to the  pla in t i ff for  a l l of the  loss  or  damage  suffered  by  the

p la in t iff a s  a  resu lt  of tha t  fau l t .
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3
    Th is p oin t i s d iscu ss ed  in  Bow ke r , W.F ., Te n  Mor e Ye a r s u n de r  th e C on tr ibu tor y

Negl igence  Acts ,  (1965)  2  Univers i ty  o f Br i t i sh  Colum bia  Law R eview 198 .

(2) Rule  2: But  a  p la int i ff  whose  loss  i s  caused by  the ir  own

contribu tory neg ligence  cann ot recove r any pa rt of  their

loss  from a defendan t wh o is  at  fault .

Rule 1 sometim es worked un justly where a plain tiff was in pa rt

res pon sible for  their  own  loss or  da mage. The cou r t s t her efor e

devi sed  Ru le 2 t o rel ieve a ga inst  th a t i nju st ice. 

(3) Rule  3: Bu t a c on tribu torily  ne glig en t pla int iff cou ld

recover i f  the de fendant h ad the “last  c lear chance ” to

avo id th e co ns equ en ces  of the  plain tiff’s co ntrib uto ry

n e g l ig e n c e .

Rule 2 , th e contr ibut ory ne gligence exception , itse lf sometim es

worked un justly where there was some negligence on both sides.

The court s therefore devised Rule 3 to relieve against t hat

inju st ice. If the d efenda nt  ha d t he “last  clear  cha nce” to avoid th e

consequences of the  pla in t i ff’s  cont r ibu tory  negligence , the  pla in t i ff

could  recover da ma ges for 100% of th eir loss or  inju ry de spit e th e

pla in ti ff’s cont ribu tor y neglige nce. 

Th e r u le  came t o app ly b oth  wa ys , a t  least  in  theor y, s o tha t  if a

plaintiff had t he “last clear chan ce” to avoid the consequences of

th e defendan t’s fault , the pla int iff could n ot recover an y dam ages

a t  a ll  (though  th is  res u lt  wa s impl icit  in  Ru le 2).3

C.  The “last clear chance” rule under apportionment legislation

Th e common  law  ru les led  to a ll-or-noth ing r esu lts : a pla int iff could  recover

dam ages for all of their loss or for none of it. There was n o middle ground.

But  it  i s frequent ly  the case tha t  both  the  fau l t  of a  defendant  and  the

contr ibutory negligence of the plaintiff have contributed to the plaint iff’s loss,

tha t  is , each is  wh a t  the law ch aracter ize s a s a  “proxim ate” cause  of the loss .

In su ch a case, an  all-or-nothin g rule wa s un fair. The comm on law, however,

could not  appor t ion  the  loss  be tween the  pla in t i ff and  the defendant .
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4
    Note  th a t  t he  Con tri bu tory  N egli gen ce Act  ta lk s a bou t “fa u lt ”. Ne glig en ce is  on e for m  of

faul t ,  but  th ere  ar e  o thers ,  e .g . ,  in t ent ional  an d s t r ic t  l iab i l i ty  tor ts .  Al though  th e  “las t  c lear

ch a n ce ” r u le  cu s t om a r il y  a r is es  on ly  in  n egli gen ce  ca ses , w e w il l u se  t h e  w or d  “fa u lt ” t o

de scr ibe  a  de fen da n t’s w r on gfu l con du ct.  A p la in ti ff’s fa u lt  wi ll in va r ia bly  be  con tr ibu tor y

negl igence .

The Con tr ibutory N egligence Act  subst itu ted a n “apportionmen t” rule for

th e common la w’s a ll-or-not hin g ru les. Es sen tia lly, th e “ap port ionm ent ” ru le

a lloca tes  the loss  be tween  a  pla in t iff a nd d efenda nt  in  pr opor t ion  to “th e

degr ee in  which  each  per son wa s a t fa ult ”.4 If, for example, a court holds that

the d egree  in  wh ich  the p la in t iff was a t  fau lt  is  40% and t he d egree  in  wh ich

th e defendan t wa s at  fault is 60%, the p laint iff will be entitled t o recover

from th e defendan t, and r ecover only, damages for 60% of the plaintiff’s loss. 

Bu t t he  Cont ribu tor y Ne gligen ce Act did  not  go th e wh ole wa y. Secs . 6

an d 7 of the  Act s tr ongly imp ly th at  th e “las t clea r cha nce” rule is  st ill in

force, though with r estricted application. Sec. 7 of the Act is as follows:

7
If the trial is before a judge without a jury the judge shall not take into

consideration any question as to whether, notwithstanding the fault of one party, the

other could have avoided the consequences thereof, unless he is satisfied by the

evidence that the act or omission of the latter was so clearly subsequent to and

severable from the act or omission of the former as not to be substantially

contemporaneous therewith.

Sec. 6 a ppl ies t he  sa me  ru le t o jur y t ri a ls, wi th  ne cessa ry  cha nges. 

Secs. 6 a nd  7 sa y th at  th e jud ge or ju ry should not cons ider  whether

Par ty 2 h ad t he la st  clea r  cha nce of avoidin g t he cons equ en ces of P a r ty 1's

fau lt  un less  Par ty 2 's  fau lt  “was s o clea r ly s ubs equen t  to and s ever able fr om”

Pa rt y 1's fau lt “as not t o be subst an tia lly contem poran eous th erewit h”. But

pr ohibit ing som eth ing u nles s spe cified circum st an ces exist  imp lies t ha t it  is

pe rmissible t o do i t  if t hose  sp ecified ci rcumst ances  do e xis t . Secs . 6 and 7  can

th ere fore be r ea d a s im plyin g th at  th e jud ge or ju ry sh ould  cons ider  whether

Par ty 2 h ad t he “las t  clea r  cha nce” of avoiding t he cons equ en ces of P a r ty 1's

fau l t  if Pa r ty 2 's  fau l t  was  clea r ly subsequ en t  to an d severable  from  Par ty 1's

fault. It  would follow th at , if th e defendan t h ad t he “last  clear  chan ce” to

avoid  the con se qu en ces  of the p la in t iff’s con t r ibu tory n egligence, t he cou r t

should award th e plaintiff 100% of the loss or dam age, and it would also

fol low tha t  if the  pla in t i ff had  the “last  clear  chance” to avoid the

consequences of the  defendant ’s  fau l t , the  cour t  should d ismiss  the p la in t iff’s

claim . 
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5
    Wickberg v .  Pat terson , supra  no te  2 ,  596 .

6
    I d . , 596 .

7
    I d . , 598 .

8
    I d .

D.  What effect, if any, does the “last clear chance” rule now have?

The “last  clear  chan ce” ru le, as th e Court of Appeal sa id in th e Wickberg case,

“is th e dan delion of cau sat ion ana lysis”; tha t is, th e ru le ha s so far  resist ed

all efforts t o choke it out  of th e legal gard en. The r ule is, in th e Court’s view,

an  anachronism wh ich  is  no lon ger  helpfu l or  necess a ry in  causa t ion

ana lys is . H owever , a s t he Cour t  of App ea l poin ted  out , t he S upr em e Cour t  of

Can ad a “ha s n ot given  clear  guida nce” as t o whet her  th e ru le cont inu es in

existence:

There are cases in which the court said that the last clear chance doctrine survived the

enactment of apportionment legislation and yet there is an obiter comment in the 1976

case, Hartman v. Fisette [1977] 1 S.C.R. 248 that it did not.5

In t he Wickberg case, t he Cour t:

(a ) recognized th at  Albert a legislat ion “ret ain s th e concept of last  clear

chan ce”6 and  wen t  on  to say

“Its continued existence in ss. 6 and 7 of the Contributory Negligence Act is a trap”,7

but

(b) he ld, in  effect, t ha t the only cases in which the “last clear chance” rule

applies are cases in which the common-law “remoteness” rule would produce the

same result as the “last clear chance” rule.

This a ppear s from th e following sta tem ent :8 

I cannot read ss. 6 or 7 as attempts by the Legislature to undermine the purpose
of the statute, which manifestly is to divide fault among all tort-feasors. The sections

should only be invoked in those cases where the distance between accident and alleged

fault is so great in time and circumstance that it could be said that the fault is too remote

from the injury for liability. But that is a test to be applied in all cases of negligence, so the

sections add nothing to the general law. Meanwhile, the duty of a judge is, in every case
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9
    Th e C ou r t’s com m en ts  re fer  in  te r m s on ly t o a  sit u a ti on  in  wh ich  tw o or m or e “tor t-

fea sor s” ar e in  con te st . Th ey m u st  in  con te xt  be t a ke n  to r efer  a lso t o a ca se  in  wh ich  th e

defen da nt  is a  tor t-fea sor a nd  th e pla int iff, who is n ot st rict ly sp ea kin g a  “tort -feasor ” in

re la t ion  to  them sel f , i s  gui l ty  of cont r ibut ory  negl igence .

10
    See, e .g., Kla r,  supra  no te  4 ,  371-373 .

where the tort-feasor’s negligence is not too remote but where another tort-feasor has

contributed to the injury, to divide liability.9

E.  Discussion

As has been  seen, th e “last  clear  chan ce” ru le, if it exists a nd h as a ny effect

(a ) a llows  a  cont r ibu tor ily n egligent  pla in t iff t o recover  100% of t he

plaintiff’s loss if they can show that  the defendant h ad th e “last

clea r  chance” to avoid the  consequences of the  pla in t i ff’s

cont ribu tor y neglige nce, a nd

(b) allows a defendan t t o avoid 100% of liability if they can s how th at

th e plaint iff ha d th e “last  clear  chan ce” to avoid the consequen ces

of the  defendant ’s  negligence . 

In  ea ch case , t h is  res u lt  will  follow  only i f secs.  6 a nd 7  of the Contribut ory

N egligence Act  a re s a t is fied,  tha t  is , on ly i f “th e a ct  or  omission  of” th e on e

pa r ty “wa s s o clea r ly s ubs equen t  to an  se verable fr om the a ct  or  omission  of”

th e oth er  pa rt y “as n ot t o be su bst ant ia lly cont em porane ous  th er ewit h”. 

The “last  clear  chan ce” ru le, in our view and  in t he view of th ose who

have thought  and  wr i tt en  abou t  the  sub ject ,10

(a )  is inconsistent with th e apportionmen t principle, because it is an

a l l-or -noth ing ru le,  and

(b) is overlap ped by th e comm on-law cau sat ion rules,

and,  wh et her  it  is  conside red  as a  ru le  for  the a lloca t ion  of res pon sibi lity or

as a  ru le of cau sa ti on, is  of no val ue  and  sh ould  be a bolish ed. 

By holding tha t t he “last  clear  chan ce” ru le applies only where t he

“rem oteness” rule would apply t o the sa me effect, the Cour t of Appeal gone as
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11
    Wickberg v .  Pat terson , supra  no te  2 ,  599 .

far a s it can  go to deprive th e “last  clear  chan ce” ru le of all pra ctical effect

an d th us t o read t he r ule out  of th e law of Albert a. Bu t :

(1) Th e ru le contin ue s t o ha ve a  sh ad owy exist en ce, if only t hr ough

secs. 6 and 7 of the Con tr ibutory N egligence Act .

(2) A qu es t ion  abou t  the exis ten ce or  effect  of the r u le  could  come

before t he Su prem e Court of Cana da. Given t he somewh at

confl ict ing s t a t emen ts  in  the Supreme  Cour t , t he  re su lt  of such  an

ap pea l can not  be forecas t w ith  an  ap pr opria te  degr ee of cert ain ty.

This sit ua tion is an  invita tion to litigan ts t o bring or defend

actions in t he h ope of gett ing a favoura ble result  in t he Su prem e

Cour t . 

(3) Sec. 6 an d 7 of th e Con tr ibutory N egligence Act , a s  the Cour t  of

Appeal  sa id in  the Wickberg  case,  cons t itu te  a  t rap , because they

will lead t he r ea de r  wh o is  unfamilia r  with  the finer  poin t s of ca se

la w t o conclu de  tha t  ther e is a  ru le  unde r  wh ich , if t he fa u lt  of one

pa r ty is  “so clea r ly s ubs equen t  to and s ever able fr om the a ct  or

omiss ion  of the  former  as not  to be subs tan t ia l ly  contemporaneous

ther ewit h”, the ot her  pa r ty ca n  es cape  liabi lity en t ir ely (if a

de fen da nt  gu ilty of “fau lt ”) or r ecover  100% of t heir  loss (i f a

cont r ibu tor ily n egligent  pla in t iff).

Th is u ncer ta in  st a te  of th e la w is u ns a ti sfactory. It  sh ould  be cla ri fied. 

That  is the Court of Appeal’s view. The judgment  says this:

I urge the government to act on the recommendations of the Alberta Law Reform Institute

and repeal s. 6 and s. 7 of the Contributory Negligence Act.11

It  is a lso our view. We r epea t be low th e re comm end at ion wh ich we m ad e in

Report 31, th at  th e “last  clear  chan ce” ru le be abolished, and  we propose a

form of legis la t ion  wh ich , in  our  opin ion , would  effect  the a bol it ion  of the

ru le. 
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12
    In  t he  r ecent  case  of  Athey  v .  Leonat i  [19 96 ] 3 S .C.R . 45 8, t h e S u pr em e C ou r t of C a n a da

used  th e  b u t  fo r l an g u a ge , w h ich  h a s  be en  com m o n ly  u se d . B u t  t h e C ou r t  a ls o s a id  t h a t

ca u sa ti on  is e st a blis h ed  wh er e t h e d efen da n t’s n egl ige n ce “m a te r ia lly con tr ibu te d” t o th e

occur re nce  of th e in jur y, a con tr ibu tin g fact or be ing  “ma ter ial” “if it fa lls ou ts ide t he  d e

m inim is  ra n ge”. Se e a lso K la r, supra  n ote  4, 3 21 -32 4. I t i s n ot n ece ss a r y for  th e p u r pos es  of

th is r epor t t o an aly se t he  differe nce , if an y, bet wee n t he  “but  for” an d t he  “ma ter ially

con t r ib u t ed ” t es t s. I t  is  en ou g h  th a t  t h er e  is  a  t es t  to d et e rm i n e w h et h e r n ot  D ’s  fa u lt  or  P ’s

cont rib u tor y n eglig en ce w as  a ca u se of P ’s loss  or d am ag e w h ich  will a tt ra ct r esp ons ibilit y. 

13
    As  a  m at t er  of  Engl ish ,  i t  seem s th a t  t her e  can  be  only  one  “proximate  cau se”.  However ,

th e  usa ge  in  th e  au th or i t ies  sugges ts  t ha t  as  a  m at t er  of  law t her e  can  be  m ore  tha n one .

F.  The legal situation if the “last clear chance” rule is abolished

In  the a bs en ce of a  “last  clea r  chance” ru le , t he com mon-la w r u les of

causa t ion  will app ly.  Th e law will t rea t  fau lt , in clu ding a  pla in t iff’s

contr ibutory negligence and a defendant’s fault, as a cause of a loss if the loss

would not ha ve occurr ed bu t  for  th e fau lt, or a lter na tively, it  will tr eat  fau lt

a s a  cause  of the loss  if t he fa u lt  “ma ter ia lly con t r ibu ted ” to t he loss .12

However, in order t o att ra ct liability, the fau lt m ust  ha ve been the

“proximate  cause”,  or  a  “proximat e cause” of the loss.13

It is not easy to forecast when  a court  will decide tha t a  defendan t’s

fault or pla int iff’s cont ribut ory negligence was a  “proximat e” cause, an d when

it  will  de cide t ha t  a  de fen da nt ’s fa u lt  or  a  pla in t iff’s con t r ibu tory n egligence

was t oo “rem ote” to be a “proxima te” cau se. However, it is not possible to

leg is la te  for  a l l of the  myr iads  of d iffe ren t  ci rcumstances tha t  may obta in ,

and it h as to be left to the courts to determine “proximity” and “remoteness”

in  ea ch in divid ua l ca se . The p roxim it y/r em oten es s r u le  covers t he ground a nd

ena bles t he cour ts  to do wha t is  fair a nd  just  in t he cir cums ta nces. Th ere  is

no n eed for a not her  ru le wh ich covers  some of th e sa me gr oun d in  an

inconsist ent  wa y, an d t he “proximit y” ru le is m ore flexible an d less  ar bitr ar y

th an t he  “la st  clea r ch ance” ru le. 
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G.  Recommendations

RECOMMENDATION 1

That legislation be enacted to abolish the “last clear chance”

rule.

RECOMMENDATION 2

That the legislation:

(a) repeal secs. 6 and 7 of the Contributory

Negligence Act; and

(b) negative the “last clear chance” rule.

 

 

H.  Draft Amendment

A provision wh ich we thin k would, together  with t he r epeal of secs. 6 an d 7,

nega t ive  the “la st  clea r  chance” ru le is  a s fol lows: 

§.  This Act a pplies if da ma ge is cau sed or cont ribu ted  to
by the  act  or  omission  of a  per son  notwiths t and ing tha t
an oth er p ers on h ad  th e opport un ity of avoidin g th e
consequences of that a ct or omission an d failed to do so. 

The  dr aft  pr ovision set  out  ab ove is th e section r ecommen ded in  th e

In st it u te’s Repor t  31 . I t  wa s or igina lly propos ed  by the Confer en ce of

Commissioners on U niform ity of Pr ovincial Laws (now th e Un iform  Law

Conferen ce).

We th ink tha t ,  if the  abol it ion  of the  “last  clear  chance  ru le” i s found

de si rable, the legis la t ion  abol ish in g it  could  be  en acted  as p a r t  of a  S tatute

Law Am endm ent Act for  the fol lowin g r ea son s:

1. The a bolition of th e “last  clear  chan ce” ru le should not be

cont roversia l a s i t  wou ld  give e ffect  to the weigh t  of acade mic,

pract i t ioner  and cour t  op in ion .
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2. The  pu rp ose of th e legisla tion  would be t o elimin at e un cert ain ty

and i ron  out  a  confusing wrin kle in  the law which  se rves n o use ful

pur pose.
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Tha t legislat ion be enacted t o abolish t he “last  clear  chan ce” ru le. . . . . . . . 10
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