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USING THIS REPORT 

This report is in two volumes. Volume 1 contains the report proper. 
Volume 2 contains a model statute based on the recommendations in Volume 1. 

We know that many people who are interested in the subject matter of this 
report will be unable to read both volumes (or either volume) from cover to 
cover. If you are in this category, the following suggestions will help you make 
the most efficient use of the time you spend with this report. 

If you want a general overview of our reform proposals, you should read 
Part I of this volume, which is a brief summary of our report. If you want 
somewhat more detail than is provided by the summary you can look at the list 
of recommendations in Part I11 and the outline charts in Part IV. The latter are 
charts that contain fairly detailed summaries of the issues discussed and 
conclusions reached in each chapter. 

If you want to find out about our proposals on a particular topic, such 
as enforcement (execution) against land, you have two choices. You can look at 
the relevant chapter (or section of a chapter) in this volume or you can examine 
the relevant part of the model statute in Volume 2. Both volumes contain 
detailed tables of contents that should help you to find the place in the report or 
statute where the issue that interests you is addressed. 

If you want to know how we deal with an issue that is addressed by a 
particular section of, say, the Seizures Act, you should look at Appendix C in 
Volume 2. This appendix consists of one-way tables of concordance from sections 
in various existing statutes to sections in our model statute, which we call the 
Judgment Enforcement Act. So, for example, you will find that the subjects dealt 
with by section 4 of the Seizures Act are dealt with by sections 38 through 49 of 
the JEA. In the comments to those sections, you will find cross-references to the 
relevant recommendations in the report. 

TEXT OF EXISTING LEGISLATION AND RULES OF COURT 

Appendix B in Volume 2 contains the complete text of the Exemptions Act, 
the Execution Creditors Act, and the Seizures Act, as well as relevant rules from the 
Alberta Rules of Court. 
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SUMMARY 



CHAPTER 1 
INTRODUCTION 

A just and efficient process of debt enforcement is fundamental to society. 
The operational maintenance of our enforcement system has been seriously 
neglected. Its justness is occasionally suspect and its efficiency is clearly deficient. 
A major and comprehensive overhaul is long overdue, and in the overhaul, the 
interests of creditors, debtors and society must be rationalized and balanced. 

This report contains our final recommendations on the issues that we 
raised in our Report for Discussion No. 3, Remedies of Unsecured Creditors, 1986. 
That report identified several general principles confirmed and applied in this 
report. These include: 

a) Universal Exigibility: All of a debtor's property should be subject to 
enforcement, excepting only such property as is deliberately 
excepted. 

b) Just Exemptions: Such property as the debtor reasonably requires 
for the maintenance of his family should be deliberately exempt. 

C) Sharing among Creditors: The proceeds of enforcement processes 
should be shared among enforcement creditors. 

d) Creditor Initiative: The enforcement system should continue to be 
creditor driven. 

e) One Statute: The entire enforcement system should be governed by 
one consistent, coherent and logically ordered statute. 

f )  Judicial Supervision: The enforcement system should operate with 
a minimum of judicial supervision, but there should be ready access 
to the court when directions are required. 

In addition, the specific recommendation contained in the Report for 
Discussion, that imprisonment for debt should continue to be prohibited, is 
confirmed. 

CHAPTER 2 
THE WRIT OF ENFORCEMENT 

The first step in the enforcement process is to interfere with the debtor's 
ability to alienate his or her property so that it can be used eventually to satisfy 
the debt owed to the creditors. At present, this is accomplished by delivering a 
writ of execution to a sheriff. The writ is the document by which enforcement is 
usually commenced, though it is not required for all processes. 



The effect of delivering the writ is to "bind the debtor's exigible property 
in that sheriff's judicial district. Only property exigible at common law, generally 
"tangible" property, is bound-intangible property that was made exigible by 
statute is not bound. When property is "bound, any transfer of it by the debtor 
will be subject to the writ. An exception is made for transfers to bona fide 
purchasers for value who have no knowledge of the outstanding writ. The 
exception diminishes greatly the significance of the "binding effect". 

When the Personal Property Security Act comes into force, the system will 
change slightly. With some significant exceptions, the protection for bona fide 
purchasers for value will end with the registration of the writ in the Personal 
Property Registry (PPR). We think that the introduction of this new regime will 
facilitate more fundamental reforms. 

We propose that a writ be delivered to the sheriff before any enforcement 
process is commenced. We suggest that the new instrument be called a "writ of 
enforcement". It should set out the particulars of the judgment that the creditor 
has obtained and should authorize the sheriff to accept and follow lawful enforce- 
ment instructions from the creditor. Delivery to the sheriff should not interfere, 
however, with the debtofs ability to alienate his property. This latter effect, the 
"binding effect", should occur when the creditor registers the writ in the PPR. 

After the writ is registered in the PPR, no one should be able to take an 
interest in the debtor's exigible personal property (whether exigible by common 
law or statute, and including garnishable debts) except subject to the writ. 
Exceptions should be made, however, where a debtor grants an interest to a third 
party in: 

a) goods in the ordinary course of the debtor's business; 

b) consumer goods worth $1000 or less; 

C) a negotiable instrument; or 

d) property against which encumbrances must be registered by serial 
number 

where the third party takes the interest for good value and without knowledge 
of the writ. Persons who take money for value from a debtor should not be 
affected by a writ, even if they have knowledge of it. 

The debtor's interests in land should continue to be bound when the writ 
is registered as provided in the Land Titles Act. 

The consequences of delivering a writ to a sheriff and of registering it in 
the PPR should be province wide and not confined to any one judicial district. 
We propose the establishment of a computerized "Enforcement Registry", access 
to which can be had by any sheriff's office to facilitate this and other 



recommendations that we make concerning the operation of the enforcement 
system. 

The binding effect of the writ should be subject to any security interest in 
the bound property that existed before the binding effect commenced, whether 
or not the security interest is registered in the PPR, as long as it is registered 
before seizure under the writ is effected. 

A writ should be valid if issued at a time when the judgment on which it 
was based is in force, and should continue in force while the judgment remains 
unsatisfied and in force. 

CHAPTER 3 
DISCOVERING DEBTORS' ASSETS 

Before the creditor can instruct specific enforcement processes, he or she 
must have some specific information about the debtor and his or her assets. This 
information is usually obtained by extrajudicial means. 

We reject the suggestion made in other jurisdictions that debtors should be 
required to complete a questionnaire on their assets when a writ is filed against 
them. Enforcement of such a requirement would be too difficult. We propose, 
however, that a debtor who wishes to inform his or her creditors voluntarily as 
to the extent of his or her assets-probably to establish that he or she cannot pay 
the debt-should be able to file a statement of assets with the sheriff. 

There is one judicial process currently available to creditors for use in 
gathering information about the debtor's estate: the examination in aid of 
execution, although many creditors consider this process to be of limited 
usefulness. The main problem seems to be in getting the debtor to attend and 
submit to examination. We do not think much can be done to eliminate this 
problem, or to improve the usefulness of examination in aid generally. We do 
suggest that, as an alternative to an order requiring attendance or a contempt 
order where a debtor has not attended as required, the court be empowered to 
issue an order that the debtor be arrested for examination. We also suggest that 
the fact that an examination has been held should be recorded in the Enforcement 
Register so that other creditors can order a transcript. 

We suggest also that a creditor be able to apply for an order requiring a 
third party who has information concerning a debtor's estate to reveal it to the 
creditor. In the case of information held by a municipality as to the interests in 
land owned by the debtor, a court order should not be required. The creditor 
should be given the information upon providing the municipality with a certified 
copy of the writ of enforcement and paying a reasonable fee. 



CHAPTER 4 
SEIZURE: THE GENERAL PROCESS 

The seizure process is not in need of radical reform; however, there are 
several elements of it that should be adjusted to remove or reduce operational 
friction. 

We believe that seizure should continue to be conducted exclusively by the 
sheriff and the sheriffs officers. Private bailiffs should not be used for 
enforcement seizures. The sheriffs authority to seize should be province wide, 
and not be limited by the bounds of the sheriffs judicial district. Creditors 
should be able to instruct any sheriff to conduct seizure, and the instructions 
should be assigned, where necessary, to the sheriff who can carry them out most 
efficiently. Written seizure instructions should continue to be required and 
should not be accepted unless the creditor issuing them has a subsisting writ of 
enforcement. The instructions should include sufficient information about the 
debtor or the debtor's assets to permit the sheriff to attempt seizure, seizure 
documents, and indemnification for the sheriff's fees and charges. Given the 
assurance fund that we propose in Chapter 11, however, no security for losses 
suffered as a result of the sheriff carrying out the instructions should be required. 

A seizure should be considered effected when the sheriff has attended at 
the place where the property seized is located, has communicated the intention 
to seize to any person present and having custody of the property, and has 
identified the property on the notice of seizure. If the notice of seizure is not 
served on an adult person at the time of seizure, it should be served thereafter on 
the debtor. Such service should not be a required element of the seizure, and it 
need not be effected at the time of seizure, but the time for filing a notice of 
objection should not begin to run until such service is effected. 

No enforcement seizure should be made at residential premises between 
9 pm and 6 am. We would make no alteration to the present bailee's undertaking 
system, except to have the form disclose the consequences of breaching the 
undertaking. 

We believe that a seizure process established according to these proposals 
would serve all the necessary functions. It would identify the property to be 
subjected to enforcement, and it would communicate that fact to the debtor. 
Further, given the recommendations concerning the binding effect of the writ 
discussed above, the position of third parties would be unaffected by seizure. 
Their position would depend on whether or not the writ of enforcement had been 
registered in the PPR-seizure would not alter that position at all. 

To effect seizure, the sheriff should have the statutory authority to enter 
upon the debtor's premises or the non-residential premises of a third party; 
however, without consent, the sheriff should obtain a court order before entering 
a third party's residential premises to effect seizure of the debtor's property. Such 
an order should be granted if a reasonable likelihood is established that the 
debtor's property is on the premises. 



If force is necessary to gain entry to effect seizure, the sheriff should have 
a court order authorizing the use of force in all cases, except where the premises 
are the non-residential premises of the debtor. The sheriff should have authority, 
by statute, to break any interior closure to gain access to the debtor's property, 
once access to the premises itself has been obtained. 

We believe that the introduction of the PPSA permits a simple means of 
effecting seizure of "serial-numbered property". As an alternative to the general 
process, a creditor should be able to effect seizure of such property by registering 
the notice of seizure against the property in the PPR. The notice of seizure would 
then be served on the debtor. 

We suggest a procedure that is modelled on garnishment be used where 
the debtor's property is in the hands of a third party. A notice could be served 
on the third party requiring him or her to deliver the property to the sheriff or 
otherwise make it available for seizure. 

We recommend no substantial change to the present "objection to seizure" 
process, although we do suggest that the debtor be given information that would 
assist in understanding that process, and we propose that the debtor be required 
to state the reason for objecting on the objection form. We would also fix the 
period during which an objection can be accepted at 14 days after service of the 
notice of seizure. Any objection received after that time should be rejected unless 
otherwise ordered. We would not alter the arrangement whereby the creditor 
must take the initiative to have the debtor's objection determined. 

As to removal, the sheriff should be obliged to remove seized property 
anytime after the seizure if properly instructed. The sheriff should have no 
discretion in this regard. 

The sheriff should not be confined to any particular method of sale, but 
should use the method that will maximize the return. The creditor should 
suggest a method of sale when instructing on a sale, and the sheriff should give 
notice of the method selected to the creditor and debtor, who should then have 
14 days before the sale in which to object. 

If the sheriff cannot obtain a reasonable price for the property, the creditor 
should be able to apply to the court for an order permitting sale at whatever price 
can be obtained, except that no such order should be required if the value of the 
goods is less than $1000. The creditor should be eligible to be a purchaser, but 
if there is no competition for the creditor, the sale should not be concluded unless 
the price is reasonable and the debtor is given notice and the opportunity to 
object. 

We would not alter the present law that the sale is subject to any defect in 
the title of the debtor. The sheriff's sale should not cleanse the title of any third- 
party interest; however, the sheriff should search for registered encumbrances and 
should inform prospective purchasers of these. Any purchaser who suffers as a 
result of a defect in the debtor's title should be entitled to compensation from the 



assurance fund. We believe that these reforms will eliminate any necessity for the 
price to be depreciated at the sheriffs sale because of uncertainty concerning the 
debtor's title. 

CHAPTER 5 
SPECIAL SEIZURE MECHANISMS 

For some specific contexts, the general seizure process requires some 
modification. We consider contexts that we expect will arise frequently enough 
to justify special legislative treatment. 

A. Enforcement Against Negotiable Instruments 

Although it might be theoretically possible to permit enforcement against 
negotiable instruments to be effected by the service of a notice-similar to a 
garnishee summons on the party primarily liable on the instrument held by the 
debtor, we think that such a procedure would raise practical difficulties that could 
not be removed constitutionally in provincial legislation. Accordingly, we 
recommend that the general seizure process be used as the method of 
enforcement against negotiable instruments in the possession of the debtor. 

As for realization on seized negotiable instruments, we think that the 
sheriff should have all the rights the debtor has to negotiate, present, collect or 
enforce the instrument. He should be statutorily constituted the agent of the 
debtor, with full authority to deal with the instrument in every way that the 
debtor could. 

We would abolish the present provision of the Seizures Act that 
contemplates the sheriff paying or assigning seized negotiable instruments to the 
creditor because it does not include a means of determining the amount of the 
credit to be given to the debtor and does not accommodate the sharing principle. 
We think that the general "sale to creditor" recommendations in the previous 
chapter can be applied in this context. 

B. Enforcement A~ainst  Securities 

We define the category of securities so as to include all shares in 
corporations, as well as a wide variety of publicly traded interests, rights and 
obligations. For some purposes, all securities are treated alike. For other 
purposes, we distinguish between securities that are publicly traded, and 
securities that are not publicly traded. Because of the way that we define 
"securities", the latter category consists only of non-publicly traded shares. 

So far as the method of actually effecting seizure is concerned, our main 
concern is to make sure that the mechanics of effecting seizure mesh with the 
mechanics of modern securities markets. In particular, we wish to take into 
account ongoing efforts to immobilize or "dematerialize" publicly traded securities 
and the prevalent separation of beneficial and registered ownership of such 



securities. Thus, we propose alternative methods for effecting seizure of 
securities. This would allow the sheriff to use a method of seizure that 
acknowledges the manner in which the debtor's ownership of the relevant 
securities is actually evidenced. Depending on the circumstances, seizure could 
be effected by any of three methods: 1) seizure of the relevant security certificate; 
2) serving a notice of seizure on the issuer; or 3) serving a notice of seizure on a 
person, such as a broker, who holds the security for the debtor. 

For the most part, our proposals do not distinguish between securities 
issued by Alberta and "foreign" issuers. The important question is whether or not 
effective steps can be taken in Alberta to assert practical control over the security; 
however, the court is empowered to make any order necessary to prevent anyone 
from being prejudiced by a conflict between the laws of Alberta and those of a 
foreign issuer's home jurisdiction. 

Flexibility in the methods of seizure is not obtained at the expense of 
innocent third parties. A bona f ide purchaser who obtains possession of a security 
certificate without knowledge that it is under seizure would be unaffected by a 
prior seizure. Similarly, a bona fuie purchaser who acquires a security through a 
transaction that is settled through a securities clearing agency would be 
unaffected by a prior seizure, unless the purchaser knows at the time of 
settlement that the securities are under seizure. 

While securities are under seizure, any dividends or other payments that 
would otherwise be payable to the debtor would instead be payable to the sheriff 
for distribution to enforcement creditors. 

At present a serious impediment to effective enforcement against non- 
publicly traded shares is the restrictions on transfer that often attach to such 
shares. We conclude that the policy that creditors should be able to recover their 
debts out of the property of the debtor outweighs the policy that a corporation 
should control its membership. After generous opportunity has been given to a 
company to make some arrangement for the satisfaction of the debt without 
permitting sale of shares to a stranger, if satisfaction is not achieved, the sale 
should be valid notwithstanding corporate restrictions on share transfers. 

We propose that, for the purposes of sale, the sheriff should be entitled to 
all the corporate financial information that the debtor is entitled to as shareholder, 
and also that the sheriff should be as free to make the same use of that 
information in effecting a sale as the debtor is. 

C. The Debtor's Interests as a Secured Creditor 

Security interests of a debtor offer two means of recovery-through 
diversion of the payments receivable from the debtor to the sheriff and through 
sale of the security instrument. 

We suggest that, where the security is held in real property, the method 
of enforcement should be that applicable to interests in land. Where the security 



is held in a chattel, the method of enforcement should be that established by 
section 8 of the Seizures Act. In the new Personal Property Security Act regime, this 
procedure would require the filing of a financing statement by the sheriff for the 
enforcement in the PPR. The notice of enforcement and the objection documents 
would be served on the debtor. 

The party obliged to make payment under the security instrument would 
be required to make payment to the sheriff instead of to the debtor on receipt of 
notice of the enforcement. If that party is in default of its obligations, the sheriff 
should be able to enforce the security just the same as the debtor could. The 
sheriff could sell the seized security interest using the same process that applies 
in the sale of any other seized property. The present requirement of a court order 
before such sale is redundant and should be abolished. 

CHAPTER 6 
LAND 

The present process for enforcement against interests in land held by the 
debtor suffers such serious theoretical, procedural and practical inadequacies that 
there is rarely an enforcement sale of land; however, the writ of execution is 
generally registered at the land titles office to interfere with any attempt by 
debtors to deal with their land, and thus promote payment of the judgment to 
permit the completion of a land transaction. Our recommendations are intended 
to remove the impediments to enforcement against land while preserving the 
usefulness of the writ as an encumbrance on the debtois interests in land. 

To eliminate uncertainty as to whether or not particular interests in land 
are subject to enforcement, we recommend that it be established expressly in the 
new legislation that all interests in land are exigible, whether legal, equitable, 
registered, unregistered, or technically classified as interests in land or interests 
in personalty. 

We recommend also that a distinction be made between the process 
leading to enforcement sale of land and the process by which land is encumbered 
by the writ of enforcement. The latter should continue to operate as it does at 
present - the creditor registers the writ in the general register (or, when that is 
abolished pursuant to as yet unproclaimed amendments to the Land Titles Act, 
against the title). But where the creditor wishes to have the land sold by the 
sheriff, the process should be commenced by registering and serving a "Notice of 
Sale", containing details of the proposed sale. 

The three existing procedural restrictions on the enforcement against land, 
the requirement of a nulla bona, the delay of one year from registration of the writ, 
and the denial of land enforcement costs where the debt is eventually paid by 
some means other than sale of the land, should all be abandoned. In place of the 
one-year delay, we propose a six-month delay from service of the notice of sale. 
During that period, which could be enlarged or abridged, applications regarding 



exemptions and other process concerns could be made, and the debtor would 
have time to arrange for payment of the debt to avoid loss of the land. 

As in the case of other enforcement sales, we propose that the sheriff 
should be able to use whichever method he considers most likely to produce the 
best return. The creditor would be given an opportunity to propose a method, 
and all parties would have a right to challenge the method chosen by the sheriff. 

Instead of the sheriff having to obtain an order confirming sale when a 
buyer is found, he would give notice of the proposed sale to the interested 
parties. The sale would be confirmed by default unless an interested party 
applied to the court for an order requiring the sale not to be concluded. 

In this chapter, we consider the effect of the Dower Act on enforcement 
sales and conclude that, contrary to the present law, a dower consent ought not 
to be required for an enforcement sale of a Dower Act homestead. Enforcement 
sale should bring the contingent life interest of the debtor's spouse in the 
homestead to an end. 

We also consider enforcement against joint interests in land, and we 
conclude that, consistent with our recommendation that all interests in land 
should be exigible, it should be confirmed that this applies to jointly held 
interests. We recommend that the right of survivorship, which is part of the 
concept of joint tenancy, should prevail over the binding effect of the writ, so that 
on the death of the debtor, the non-debtor joint tenant would take the entire 
interest in land free of the writ. 

As for unregistered interests in land, we propose that they be subject to the 
same procedure as registered interests where the land in question is patented. 
Where the debtor holds an interest in unpatented land, the enforcement process 
should be determined by the court on application. 

CHAPTER 7 
GARNISHMENT 

Garnishment is probably the most effective enforcement process existing 
at present. Its mechanics operate relatively efficiently. Accordingly, we do not 
propose fundamental alterations to those mechanics, and garnishment will still be 
available upon the filing of an affidavit establishing the debt to be attached. By 
way of changes: we propose only that the sheriff take over the clerk's present 
role; that the provisions relating to garnishment be placed in the enforcement 
statute, as opposed to the Rules of Court; that the debtor be given an express 
right of objection, which is only implied at present; and that compensation for the 
garnishee be established by regulation, with a minimum of $25 per payment in. 

We recommend the elimination of some of the present restrictions on the 
scope of garnishment. Probably the most significant proposal that we make in 
this regard is that future obligations that might reasonably be expected to arise 



out of an existing legal relationship between an enforcement debtor and a third 
party should be subject to garnishment. 

Much of the chapter is given to discussing the details of this proposal. We 
envision the mechanics of garnishment of future obligations working in the same 
manner as garnishment of a current obligation. The garnishee would be expected 
to respond indicating whether or not he or she acknowledges the alleged legal 
relationship, any contingencies attaching to the obligation, and when payment can 
be expected to be made. Even where the garnishee denied the legal relationship, 
the summons would remain in effect. A garnishee who failed to respond would 
be liable for judgment just as in the case of a current garnishment. A summons 
would remain in effect for one year, but could be "renewed" at any time before 
the end of the year. 

Other details discussed include the adjustment of the amount bound by a 
continuing garnishment when there is a change in the total of the subsisting writs 
of enforcement; a discretionary exemption available to the debtor to preserve the 
source of the future entitlement; the garnishee's right of set-off, the effect where 
the garnishee holds insurance in respect of the future entitlement; and payments 
into court in litigation between the debtor and the garnishee regarding the future 
entitlement. 

We also propose that the scope of garnishment be enlarged to include: 

a) debts owed to the debtor and another jointly, subject to several 
provisions intended to protect the non-debtor joint obligee from 
prejudice; 

b) conditional debts, with the court having the power to waive 
conditions that can be waived without prejudice to the garnishee; 
and 

C) garnishment of funds in court in replacement of the present "stop 
order" procedure or an application under section 7 of the Execution 
Creditors Act. 

Our previous conclusion that garnishment of wages should be retained is 
confirmed. To reduce the inconvenience to employers, we propose that a 
garnishee summons of wages earned in the current pay period should be caught 
only if the garnishee summons is served at least 10 days before the pay-day. If 
the pay period is less than 10 days, then service of the summons five days before 
the pay-day would be required. 

CHAPTER 8 
COURT-ORDERED ENFORCEMENT 

Although the general enforcement processes of seizure and garnishment, 
as modified by our recommendations, would have much greater scope than they 



have at present, there is still a need for the court to have jurisdiction to design an 
enforcement procedure for situations where the general procedures are ineffective. 

Probably the most frequent context in which this will occur is that of 
equitable receivership. We recommend the continuation of that remedy, but with 
significant simplification of the principles governing the exercise of the discretion 
to grant it. The remedy should be available regardless of the nature of the asset 
in respect of which it is sought since all assets are exigible except those exempted 
deliberately. Further, the remedy should be available even in the absence of an 
impediment to the employment of a legal enforcement process. The only question 
should be whether or not it is just and convenient to order the receivership. We 
suggest several factors that a court can take into account when determining 
whether or not it is just and convenient in a particular case. 

Only competent and willing persons whose integrity is warranted should 
be appointed. The sheriff could be the appropriate receiver in some cases. The 
duties and powers of the receiver should be set out by the court, but the statute 
should include a non-exhaustive list of powers and a minimum list of duties. 

There might be cases where the general processes are ineffective but 
receivership is inappropriate. The court should have the power in such a case to 
order an enforcement process to suit the situation. 

Where enforcement is frustrated by the debtor or a third party, the court 
should have the power to order that the debtor co-operate to the extent that it is 
in his or her power to do so. Such an in personam order would be enforceable 
using the court's contempt powers. 

The Imperial Judgments Act charging order remedy is redundant to existing 
enforcement remedies and the ones recommended in this report and should be 
abolished. As sequestration is not used in an enforcement context in this 
jurisdiction, the report makes no recommendation with respect to it. 

CHAPTER 9 
EXEMPTIONS 

The principle of universal exigibility contemplates deliberate exceptions, 
and this chapter discusses these exceptions. 

The policy foundation for the exceptions is that the operation of 
enforcement processes should be restrained to the extent necessary to protect 
debtors' present ability to maintain themselves and their families, to protect a 
measure of security that they will be able to maintain themselves and their 
families in the future, and to foster restoration of debtors' personal economy. To 
accomplish this, it is necessary to preserve from enforcement certain basic 
necessities, property a debtor uses to e a n  a livelihood and a portion of a debtor's 
income from employment. 



In this chapter, we review the entire structure of enforcement exemptions 
and propose certain refinements. For the most part, we do not suggest alteration 
of the basic structure. 

Basic Necessities: 

Particularly, we deal with the exemption of food, clothing, shelter, 
furniture, a motor vehicle, medical and dental aids, and sentimental memorabilia. 
Our most sigdicant proposals in this area relate to the shelter exemption and the 
motor vehicle exemption. 

As for shelter, we consider in detail several criticisms of the present shelter 
exemption and conclude that, while most of them do not justify any change, a 
few do. We would confine the rural shelter exemption to debtors who gain the 
primary portion of their livelihood from farming the land on which the shelter is 
located. In the case of the urban shelter exemption, we suggest that the proceeds 
of sale of land, which would be exempt if the debtor's equity did not exceed the 
monetary limit of the exemption, should themselves be exempt up to the amount 
of the monetary limit. Further, we suggest that the monetary limit of the 
exemption should not be effectively doubled where the property is co-owned by 
the debtor and another, as is now the case, but rather that the limit should be 
reduced so that it is proportional to the debtor's interest. 

We observe that almost everyone who has a motor vehicle would find it 
difficult to carry on without it and propose that, for exemption purposes, a motor 
vehicle be considered a basic necessity. We suggest that the monetary limit 
applicable to this exemption be $5000. 

Livelihood: 

The present livelihood exemption provisions are focused mainly on 
farmers. Although we suggest only minor changes to the substance of the farm 
exemptions, we propose that the legislation first focus on a general livelihood 
exemption and then deal with exemptions specifically intended for farm debtors. 

We propose that a general livelihood exemption of $10,000 worth of 
property required to earn a livelihood be substituted for the present tractor, motor 
vehicle, professional books and general tools of the trade exemptions. 

Income: 

We propose that the present minimum income exemption be replaced by 
a percentage income exemption. More specifically, we propose that there be a 
minimum income exemption of $800 per month for a single debtor, adjusted 
according to a formula where the debtor has dependants. We suggest that 50% 
of the debtor's net income in excess of this minimum, and up to a maximum 
level, be exempt from enforcement. For the purposes of this exemption, "net 
income" would mean that remaining after statutory deductions had been made. 
The maximum would be triple the minimum. 



We consider the effect of these proposals on the garnishee and propose that 
a straightforward "return form" be desimed for use bv the garnishee in 
calculagng the exemption. A sample returi form is includeh in thz chapter. 

Exceptions to Exemptions: 

The present exemptions legislation creates a number of exceptions to 
exemptions from enforcement. We review all these and propose the abolition of 
some that we conclude are out of date or otherwise inappropriate. We 
recommend the continuation of qualified exceptions for debts arising from 
criminal activity, corporation and partnership debts, and alimony and 
maintenance debts. 

Operational Issues: 

We consider several operational features of the exemption provisions as 
well. We conclude that exemptions should exist as of right and not be dependent 
on the debtor claiming them. Further, a debtor should not be able to waive his 
exemptions contractually. We propose that the procedure ordained by the court 
in Carmar Holdings v. Harpe be incorporated into the statute. We suggest that the 
circumstances as they exist at the time the issue of exemptions is being 
determined should be the relevant ones. We propose that, where property that 
would be exempt except that it is worth more than a monetary limit is sold by the 
sheriff, that portion of the proceeds that equals the monetary limit should be paid 
to the debtor and should remain exempt in his or her hands, assuming that he or 
she does not mix it with other funds, for 60 days. In the case of land, we suggest 
that the "extended exemption" should last for six months. 

So that the net effect of the recommendations that we make might be more 
easily appreciated, we include a table comparing the existing exemptions 
provisions with the ones that we propose. 

CHAPTER 10 
DISTRIBUTION OF PROCEEDS 

The Execution Creditors Act currently requires that the proceeds of 
enforcement be shared among all creditors who have a subsisting writ of 
execution filed with the sheriff. In this chapter, we consider the merits of this 
policy by comparing it to the main alternative - the common law first come, first 
served priority system. We conclude that the sharing principle is superior on a 
policy basis and recommend that it be retained. 

Also, we recommend several reforms to the implementation of the sharing 
principle. First, we propose that it should be applied to all funds received by the 
sheriff because he holds a writ of enforcement. At present, the proceeds of some 
enforcement processes can escape the sharing regime; however, funds should not 
be shared if they do not come into the sheriff's hands. Accordingly, we 
recommend that there be no sharing of direct payments to a creditor. We support 



the continuation of the concept of "subsisting writs of enforcement", but we 
propose that the entitlement to share no longer be confined to those creditors who 
have filed writs with the sheriff making the distribution. Future distributions 
should be made on a province-wide basis. 

We propose the abolition of three features of the present legislation. Fist, 
we suggest that the "certificate procedure", whereby a creditor who has not 
obtained a judgment can become entitled to share through a summary procedure, 
be abandoned. Generally, it is not used because it is procedurally complicated 
and does not provide any significant time-saving over the normal route to joining 
the sharing group. We propose also that the present 14day "grace period", by 
which a distribution is delayed for 14 days after the distributable fund is received, 
during which time other creditors can join the sharing group, be abolished. We 
conclude that this 14-day deadline is no less arbitrary than the day the 
distributable fund is received. Finally, we propose that a little-used provision that 
contemplates a share being reserved for a creditor who is delayed in getting to 
judgment be abolished. 

We propose that the distribution provisions should bind the Crown 
expressly and should be applied where the debt owed to the Crown is not 
entitled to some preference arising by virtue of statute or crown prerogative. 

The present sharing system is criticized heavily because it does not reward 
the diligent creditor. We agree with this criticism, and we propose that a 
preference payment should be made out of the enforcement proceeds to the 
creditor whose diligence resulted in the distributable fund being obtained. We 
suggest that the "active creditor" should be entitled to the taxable costs of the 
successful enforcement process and to a further 15% of the remaining fund. 
Distributable shares would be calculated after the special entitlements of the 
active creditor had been deducted from the fund. 

The application of the sharing principle to enforcement of land is given 
specific attention. At present, it is not clear that sharing applies to such proceeds. 
We recommend that sharing should apply to the proceeds of enforcement against 
land and to the distribution of excess proceeds of any other judicial sale of land 
where there are writs of enforcement on title. We propose that the proceeds 
should be first distributed among the title encumbrancers according to land titles 
priority principles, and then the funds allocated to writs of enforcement should 
be shared among the holders of all subsisting writs of enforcement, regardless of 
land titles priority and of whether or not they are registered at Land Titles. 

We propose also that an equivalent procedure be used where chattels that 
are subject to chattel security other than writs of enforcement, in addition to writs 
of enforcement, are sold judicially. 



CHAPTER 11 
COMPENSATION FOR LOSS 

Mishaps can and do occur in the enforcement process. These mishaps can 
cause pecuniary injury to enforcement debtors, enforcement creditors or third 
parties. In this chapter, we propose the creation of an assurance fund as the 
exclusive source of compensation for injuries caused by such mishaps. The 
assurance fund would be funded by a levy on creditors imposed at the time a 
writ is filed in the Enforcement Registry. 

Third persons who suffered pecuniary injury as the result of the accidental 
seizure, detention or sale of their property would be entitled to compensation 
from the fund. Enforcement debtors who suffered pecuniary injury as the result 
of a sheriff's or creditor's non-compliance with a requirement of the new statute 
should also be entitled to compensation. Finally, enforcement creditors who 
suffer pecuniary injury because of the negligent performance or non-performance 
of any of the sheriff's duties should also be entitled to compensation. 

Injured persons would be required to look to the assurance fund for 
compensation, but in certain circumstances the latter would be entitled to 
compensation from the party actually responsible for the injury. The fund would 
be entitled to indemnity from the Crown if the loss was attributable to negligence 
or deliberate misconduct within the sherifrs office. A creditor whose instructions 
caused someone to suffer a loss that should have been foreseen by the creditor 
would be required to indemnify the fund. Similarly, a creditor whose neglient 
or deliberate failure to register required information in the Enforcement Registry 
was the cause of a compensable loss would be required to indemnify the fund. 
Generally, creditors would not be required to provide any security for their 
potential liability to indemnify the assurance fund. 

Although this chapter is concerned primarily with the matter of how to 
compensate injured parties for loss that does occur, it contains one proposal 
designed to reduce the potential for such loss. It is proposed that where a sheriff 
seizes property in which he has reason to believe a third party might have an 
interest, the sheriff must serve notice of the seizure on the third person. The third 
person must then assert a claim to the property within a defined period, or else 
be estopped from asserting any claim for damages resulting from the seizure or 
sale of the property. If the third person does assert such a claim, the instructing 
creditor (or failing the instructing creditor, any other enforcement creditor) must 
then apply to the court for a determination of the claim. If no application is made 
to the court by a creditor within a defined period, the sheriff would be required 
to release seizure. 
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CHAPTER 1 
INTRODUCTION 

A. Reform of the Law of Creditors' Remedies 

(1) The Need for Reform 

It is a fundamental precept in our society that individuals should honour 
the obligations that they have undertaken to other individuals. Our civil legal 
system exists to support that precept, and it provides processes by which the 
scope of obligations are determined and then enforced. The quality of these 
processes is measured in terms of justice and efficiency, just and efficient 
processes for both the determination and enforcement of individual obligations 
are fundamentally essential to the health of our society. 

In this project, the Institute has concentrated on the processes that exist for 
the enforcement of judgment debts. It is essential that these particular processes 
operate with the highest level of justice and efficiency, for without a just and 
efficient system for the enforcement of judgment debts, public respect for and 
confidence in the judicial system is endangered. What use is a judicial system 
that purports to resolve a dispute if the resolution it determines cannot be 
implemented effectively? Moreover, a just and efficient enforcement system is 
necessary if credit is to continue to play its fundamentally important role in the 
operation of our commercial system. 

Notwithstanding their central importance to the integrity of the judicial 
system, judgment enforcement procedures have not been maintained in good 
operating condition. In his comprehensive text, Creditor-Debtor Law in Canada, 
Professor C.R.B. Dunlop observes: 

. . . it is undeniable that the present system of 
creditors' remedies law in Canada is in urgent need of 
reform. In most provinces, the law governing debtor- 
creditor relations is a patchwork of English and 
Canadian legislation and judge-made rules which do 
not fit together into a comprehensible or workable 
pattern. Much of the law is out of date, particularly 
when viewed against a backdrop of the economic and 
social changes which have occurred in recent years. 
The creditors' remedies system is thus perceived as 
operating unsatisfactorily by both creditors and 
debtors, one result being that creditors will do 
everything possible to collect their debts without 
resort to law. The system of judicial creditors' 
remedies often fails to accomplish much more than to 
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create hardship for low-income debtors without doing 
much to satisfy the claims of their creditors? 

Although the need for reform has long been recognized, improvements to 
the system have been slow to materialize. The last great period of reform in 
England and Canada ended well before the close of the nineteenth century, and 
no major changes have taken place since, at least not in this country. In the last 
25 years, reform of the law of creditors' remedies has frequently been on the 
agenda of the world's law reform agencies, and many reports have been 
published in the area. The legislative response to these reports has been 
considerable, though legislatures have generally been slow to implement the 
recommendations. 

Apart from the present project, the law reform movement in creditors' 
remedies has hardly touched Alberta. Legal changes that have occurred since the 
creation of the province have been largely patchwork in nature, and have dealt 
with specific problems without taking into account the overall design of the 
system. A major and comprehensive overhaul of the entire system of money 
judgment enforcement is long overdue. Moreover, reform attention is required 
not only at the technical level but also at the level of more basic policy issues. 

As with all other areas of the law, the policies upon which the law of 
judgment enforcement is based attempt to balance the competing and conflicting 
interests of various parties. The creditor's interest in recovering the debt and, for 
that purpose, in having access to the debtor's assets must be balanced with the 
debtor's interest in maintaining his economic viability and in being free from 
unreasonable collection practices. In addition, society as a whole has an interest 
in ensuring that the process is conducted in an orderly fashion, that the integrity 
of commerce is not prejudiced, and that the debtor's ability to maintain himself 
and his family is not so affected that society must take over their maintenance. 
The reform of the enforcement system involves the reassessment of the details of 
the existing law to determine whether they individually and collectively achieve 
the optimum practical compromise of these competing interests and goals. 

As to the specific procedures, substantial technical restructuring and co- 
ordination is required. At present, the enforcement procedures are set out-often 
unclearly-in a great variety of statutes and in the common law. There is 
considerable unnecessary inconsistency in the operation of processes used against 
different types of assets. The drafting is often archaic, and the organization is 
often obscure. In short, the enforcement system suffers greatly from its piecemeal 
development, the lack of a consistent design, and the absence of a rationalized 
exposition. 

1 C.R.B. Dunlop, Creditor-Debtor Iaw in Canada, (Toronto: Carswell, 1981), 
at 13. 



(2) The Reform Proiect 

The Institute has had various aspects of creditors' remedies under 
consideration for many years. Assuming that almost all creditors try to collect 
debts personally or through an agent before commencing an action, we began 
with a review of the legal controls over extrajudicial collection practices. Our 
report on this subject was published in 19&L2 

Before proceeding to the reform of the law of judicial debt collection, we 
undertook an empirical study of the use of the existing enforcement remedies. 
Our objectives were: 

a) to discover how many plaintiffs who sue and obtain money 
judgments use any enforcement remedies; 

b) to find out which remedies are commonly used and which 
are rarely initiated; 

C) to discover how the remedies actually operate in practice; 
and 

d) to determine the measure of success that judgment creditors 
are able to achieve using the existing remedies. 

The results of this study were published in 1986.3 

We then turned our attention to reform of the system of enforcement of 
money judgments. Later in 1986 we published a report for discussion,' in which 
we described the present system of creditors' remedies, identified the aspects of 
the system that are in need of reform, and set out our approach to reform with 
many specific tentative recommendations. 

We received considerable response to this report and, shortly after it was 
published, conducted a workshop at which the report was discussed by people 
closely involved in the operation of the enforcement system. 

2 Institute of Law Research and Reform, Report No. 42, Debt Collection 
Practices (Edmonton: ILRR, 1984). The Institute changed its name to the 
Alberta Law Reform Institute in April, 1989. 

3 Institute of Law Research and Reform, Research Paper No. 16, The 
Operation of the Unsecured Creditors' Remedies System in Alberta 
(Edmonton: ILRR, 1986) [hereinafter Research Paper]. 

4 Institute of Law Research and Reform, Report for Discussion No. 3, 
Remedies of Unsecured Creditors (Edmonton: ILRR, 1986) [hereinafter 
Report for Discussion]. 



In 1988, the work on one aspect of the enforcement system was completed 
and we published a report on prejudgment remedies for unsecured claimants.' 
This report discussed existing prejudgment remedies, such as attachment of 
personal property of absconding debtors, prejudgment attachment of debts, and 
Mareva injunctions. We concluded that these processes do not provide an 
effective, coherent and fair system of provisional relief. We recommended that 
all existing prejudgment remedies be replaced with a single process, which we 
called an "attachment order". Such an order could be granted only on application 
to a judge, who would have a controlled discretion as to whether or not to grant 
it and as to its terms. Our report contained a detailed description of the types of 
legislative provisions that we considered appropriate for the creation and 
regulation of this prejudgment remedy. 

Since the completion of the report on prejudgment remedies, our attention 
has been focused on the reform of the post-judgment collection processes 
available to judgment creditors. Our recommendations for the reform of that area 
are contained in this report. 

B. The General Princivles of Reform 

In our Report for Discussion mentioned above, we identified several 
principles that should be applied to the reform of the creditors' remedies system, 
and we have applied most of those principles in the development of the 
recommendations contained in this report. We discuss many of them in the 
appropriate chapters of the report, but here we wish to set out the more 
important general principles. 

(1) Universal Exieibility 

At present, there are classes of property for which no adequate 
enforcement process exists. A fundamental aim of this reform project, therefore, 
is to remedy this deficiency. All the property of a debtor should be subject to 
enforcement, regardless of its form or character, excepting only property that has 
been deliberately excluded from enforcement. No class of assets should be 
"exempt" from enforcement for the lack of an enforcement procedure. 

The application of this principle is manifested in recommendations 
intended to improve the efficiency of the seizure process and in the improvement 
and expansion of the garnishment remedy. Universal exigibility is also behind 
our recommendations regarding enforcement against specific types of property, 
such as land, negotiable instruments, corporate shares and the debtor's interests 
as a secured creditor. Much of this report is devoted to the discussion of the 
details of these specific enforcement processes. 

5 Institute of Law Research and Reform, Report No. 50, Prejudgment 
Remedies for Unsecured Claimants (Edmonton: ILRR, 1988) [hereinafter 
Prejudgment Remedies]. 



We have not attempted, however, to develop specific enforcement 
processes for all conceivable types of property that a debtor might own. We have 
given specific attention only to those types of property that a debtor would most 
commonly possess. For the forms of property not specifically considered, we 
have recommended "court-ordered enforcement". We suggest that where the 
debtor owns exigible property for which the standard statutory enforcement 
processes are for any reason unsuitable, the creditor should apply to the court for 
an order establishing the process to be followed in the particular case. 

We think that this combination of off-the-rack and tailor-made enforcement 
processes will achieve the goal of universal exigibility. 

RECOMMENDATION 1: 

UNIVERSAL EXIGIBILITY 

All the property of a judgment debtor should be subject 
to enforcement regardless of its form or character, 
excepting only property that has been excluded 
deliberately from enforcement. No property should be 
"exempt" from enforcement for lack of an enforcement 
procedure. 

(2) Just Exemptions 

The deliberate exceptions contemplated within the principle of universal 
exigibility should be sufficient to permit debtors to maintain themselves and their 
dependents at a reasonable standard and to have reasonable security that they 
will be able to continue to do so in the future. In Chapter 9 - Exemptions from 
Enforcement, we review the existing system of exemptions and assess the degree 
to which it is consistent with this principle. We find that in a few areas it falls 
short of the goal and recommend improvements, particularly in the area of wage 
exemptions. 

RECOMMENDATION 2: 

JUST EXEMPTIONS 

The deliberately exempted property should be sufficient 
to permit debtors to maintain themselves and their 
dependents at a reasonable standard and to have 
reasonable security that they will be able to continue to 
do so in the future. 
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(3) The Sharing Princiule 

The enforcement processes should continue to operate for the benefit of all 
creditors. There should be no priority among judgment creditors in the 
distribution of the proceeds of enforcement. Proceeds should be shared pro rata. 
In Chapter 10 - Distribution of Enforcement Proceeds, we discuss the merits of 
this principle in considerable detail. Our recommendation regarding the sharing 
principle is made in that chapter, along with proposals for its more effective 
implementation. 

(4) Creditor Initiative 

The enforcement system should continue to be creditor driven. In our 
Report for Discussion, we described and discussed the concept of a government 
officer responsible for the collection of judgment debts, which has been 
recommended in several other jurisdictions. We recommended tentatively that 
such an approach not be adopted in Alberta, and that recommendation was 
endorsed almost universally by those who responded to our Report for 
Discussion. We do not think it necessary to repeat the report discussion that led 
us to this conclusion, we wish merely to repeat our recommendation that the 
enforcement system continue to be creditor driven. 

RECOMMENDATION 3: 

CREDITOR INITIATIVE 

The enforcement process should rely on the initiative of 
the creditor for its operation. The suggestion, made in 
other jurisdictions, of an enforcement system operated 
entirely by a court or government official without 
specific instructions from creditors should not be 
adopted in Alberta. 

(5) Coherence and Consistency 

One of the chief criticisms of the present system is that it is a hodgepodge 
of statutory and judicial rules and procedures. As the law has developed in this 
area, the logical ordering of the provisions has not been given a high priority. 
The system is far from user-friendly. One of our objectives has been to 
recommend an enforcement system that is coherent, logical and internally 
consistent. 

The system should be established by one piece of legislation that is 
logically arranged and describes enforcement processes in a manner that can be 
understood by people who are affected by it and not just by their lawyers. The 
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legislation should be free of the types of "mechanical slips" that are common at 
present. The various processes within the system should be consistent with each 
other unless there is good reason for inconsistency. We have attempted to meet 
these standards in the recommendations contained in this report and the 
accompanying draft statutory material. 

RECOMMENDATION 4: 

ONE STATUTE 

The enforcement of money judgments should be 
governed by one statute that describes the system of 
enforcement and the various processes, and the 
procedures that are a part of it, in consistent, coherent 
and logically ordered terms. 

(6) Judicial Supervision 

The occasions when judicial attention to a specific enforcement case is 
required should be minimized. The legislation should establish the result that 
will apply in the ordinary situation-the "default" result. Specific judicial 
attention should be required only where the default result is inappropriate or 
where one party considers it to be so. 

It has not been possible to adhere to this principle completely. On a few 
occasions, we have recommended that a court application be required in every 
case where certain circumstances arise. One example has already been 
mentioned-where the property that enforcement is sought against is not one for 
which a statutory enforcement process exists, the court must be involved in the 
design of the specific enforcement process to be used. Another example is where 
the debtor objects to seizure. A court application will continue to be necessary 
to determine the validity of the objection. 

Furthermore, although we expect it to be the exception that an enforcement 
process requires an application to the court, we do think that persons concerned 
with the operation of enforcement processes should have easy access to the courts 
to obtain directions with regard to any matter that might arise in the course of 
enforcement. We intend that judicial supervision be available whenever it is 
required, but that the occasions when it is a required step in a process be 
minimized. Obviously, we intend that the statute should govern the enforcement 
process. It is not intended that the court would have the authority to override the 
operation of the act in a particular case. 
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RECOMMENDATION 5: 

JUDICIAL SUPERVISION 

The various enforcement processes should be designed 
to minimize the occasions when an application to the 
court is required; however, the processes should also be 
designed to permit easy access to the court whenever 
judicial supervision of a specific aspect of enforcement 
is required. All parties should have the right to seek the 
direction of the court on any point that arises in the 
course of enforcement. 

C. Two Specific Recommendations 

In our Report for Discussion we also made some more specific 
recommendations, which it will be convenient to refer to here. 

(1) Imprisonment for Debt 

The Report for Discussion noted that imprisonment for debt has been 
vracticallv abolished in Alberta. at least as a remedv for trade ~reditors.~ We 
itated thit "the present policy prohibiting imprisonmJent for debt as a remedy to 
enforce money judgments is sound and should be continued." 

We affirm this principle, and in so doing wish to emphasize the distinction 
between imprisonment as a remedy to enforce money judgments and as 
~unishment for disobedience of a court order that might relate to the enforcement " 
of a money judgment. Imprisonment as a punishment for disobedience of a court 
order that rewires attendance at an examination in aid of execution is within the 
second class, ;o is imprisonment as a sanction for disobedience of an in personam 
court order that requires the debtor to yield specific property to the sheriff for 
enforcement-a remedy that we recommend in Chapter M o u r t  Ordered 
Enforcement. 

6 Maintenance Enforcement Act, s. 24. Imprisonment is one of the remedies 
open to the court upon the default of a maintenance debtor. 



RECOMMENDATION 6: 

IMPRISONMENT FOR DEBT 

The existing policy of prohibiting imprisonment as a 
remedy to enforce money judgments should be 
continued. 

(2) One Post Tudment Remedy 

In our Report for Discussion, we tentatively recommended: 

that all existing remedies for the enforcement of 
money judgments should be abolished and replaced 
by one new remedy, to be called the enforcement 
order. This new process will be designed to catch all 
real and personal property of the judgment debtor, 
including debts owing to him or her. 

The evolution of that recommendation into those contained in this report 
has involved considerable change. Indeed, it was recognized at the time of our 
Report for Discussion, and has become clearer as we have worked out the details 
of our proposals, that it is necessary to maintain distinct processes for use in 
respect of different categories of assets. The idea of a single enforcement process 
has evolved into a recommendation that all enforcement processes be commenced 
by one document, the writ of enforcement, which would be issued by the clerk 
to the sheriff, and that all enforcement activity be carried on through the sheriff's 
office. 

In our Report for Discussion, we suggested that "one remedy" would help 
avoid the present problem whereby some property falls into the crack between 
the two main enforcement processes---seizure and garnishment. In this report, 
we believe that we have addressed that problem in another way-by the 
expansion of the scope of the main remedies and the development of court- 
ordered enforcement for use where the standard remedies are not useful. 

D. Orvanization . of the Report 

The report has been organized according to a logical progression. We 
begin with the document by which the enforcement process is commenced, the 
writ of enforcement. We -discuss its legal effect on the debtor's assets-the 
binding effect of the writ-and the technical aspects of its issue. 

We deal next with discovery of the debtofs assets, and in particular the 
process of examination in aid of enforcement. 
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The report then discusses the enforcement processes that can be undertaken 
pursuant to the writ of enforcement: seizure, garnishment and court-ordered 
enforcement. In the case of seizure, we consider the application of the process in 
several contexts where its operation is at present less than satisfactory: the context 
of negotiable instruments, corporate shares, and chattel security agreements. We 
give specific attention to the process of enforcement against land. In the case of 
garnishment, we recommend significant expansion of the scope of the remedy to 
include "future entitlements", thus releasing garnishment from the restrictions of 
the present "debts due and accruing due" formula. We also propose a "continuing 
garnishment" process for use where the debtor's entitlement is one that recurs 
periodically, such as wages. In the chapter on court-ordered enforcement, we 
suggest improvements to the present remedy of equitable receivership and 
consider several other remedies for which specific court attention is required. 

We then deal with the subject of exemptions from enforcement. Here, we 
propose sigxuficant reforms with respect to income exemptions and other existing 
exemptions and suggest changes that, in our view, will substantially improve the 
organization and clarity of the system. 

The distribution of the proceeds of enforcement is the next subject con- 
sidered. We weigh the merits of the sharing principle against the merits of its 
alternatives and recommend its retention. Also, we make several proposals that 
we believe will result in a more effective implementation of that principle. 

Finally, the report deals with the compensation of those who suffer 
damages as a result of the operation of the enforcement system. 

In the accompanying volume, we present a draft statute that sets out our 
recommendations in statutory form. This is accompanied by technical notes. The 
purpose of the draft statute is to show that it is possible to convert our 
recommendations into that form. Some readers might find it easier to acquaint 
themselves with our proposals by reading them in statutory form. If our 
recommendations find favour with the government, we hope that the draft 
statutory material presented with this report will provide the government's 
legislative drafting staff with a useful basis for their work. 

Several subjects that are not dealt with in this report are in obvious need 
of examination and reform. Among these are priorities among unsecured 
creditors, in particular crown priority, and the impeachable 
transactions-fraudulent conveyances, preferences and bulk sales. Those who 
responded to our Report for Discussion frequently noted that reform attention 
could usefully be given to these matters. 

We have given attention elsewhere to bulk sales,' but the priorities and 
fraudulent conveyances and preferences are subjects that it has been impossible 
for us to study in this project and must be left for future attention. 

7 Alberta Law Reform Institute, Report No. 56, The Bulk Sales Act 
(Edmonton: ALRI, 1990). 



CHAPTER 2 
THE WRIT OF ENFORCEMENT 

A. The Present Svstem - The Writ of Execution 

The judgment creditor usually commences the enforcement process by 
having the clerk of the court issue a "writ of execution". The form of the writ is 
prescribed by the Rules of Court.' Formally, the writ is a command issued in the 
name of the Queen, directed to the sheriff of a judicial district, reciting that a 
judgment has been entered, and commanding the sheriff to "make" the amount 
of the judgment from the goods or lands of the judgment debtor? 

The writ of execution serves four main purposes. First, it communicates 
to the sheriff that the creditor has obtained judgment and the particulars of the 
judgment. 

Second, the writ authorizes the sheriff to accept and comply with seizure 
instructions received from the creditor. The issuing of a writ is not essential for 
all enforcement processes. It is only required for the enforcement process that is 
undertaken through the sheriff's office: seizure. The creditor can undertake other 
enforcement activity, such as garnishment and equitable receivership, without 
having a writ issued.1° 

Third, the writ entitles. the creditor to share in the distribution of the 
proceeds of all enforcement activity against the debtor pursuant to the terms of 
the Execution Creditors Act ("ECA). 

Finally, the writ "binds" the goods of the debtor located within the judicial 
district of the sheriff to whom it is delivered from the time of the delivery. 

(1) The Bindine . Effect of the Writ 

The 'binding" effect of a writ is set out in section 4 of the Seizures Act. This 
section has recently been significantly amended with the coming into force of the 
Personal Property Security Act ("PEA).  The effect of the PPSA on the binding 
effect of the writ is discussed in some detail below. For the moment, however, 
we will concern ourselves with the part of section 4 that is basically the same now 
as it was before the P E A  came into force. It reads: 

8 Rule 362, and Schedule A, Form F. 

9 The sheriff cannot obey the command contained in the writ until he gets 
the written instructions and other documentation that the Seizures Act 
requires the creditor to provide. 

lo By virtue of the ECA, however, if there are other writs outstanding 
against the debtor, the creditor who instructs garnishment will not share 
in the proceeds unless he has delivered a writ to the sheriff. 
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(1) A writ of execution, from delivery of it for 
execution to a sheriff, binds the goods of the judgment 
debtor situated within the judicial district of that 
sheri ff.... 

The rest of section 4 goes on to explain and limit the binding effect of a writ. But 
even in the part of section 4 set out above, two sigruficant limitations on the 
binding effect of a writ can be observed. 

First, the effect is confined to the "goods" of the debtor." It has been held 
that "goods" includes only property that was exigible at common law. This was 
the debtor's "tangible" personal property, ie, property physically capable of being 
seized and removed from the debtor's possession. Property that was not exigible 
at common law but has been made exigible by statute, for example, choses in 
action and corporate shares, is not bound by the writ." Debts owed to the 
debtor are not bound until a garnishee summons is served on the garnishee.I3 
The debtor's interests in land are not bound until the writ is registered at the 
Land Titles Office in the General Register.14 

Second, there is a territorial limitation on the binding effect. Only the 
debtor's goods in the judicial district of the sheriff to whom the writ is delivered 
are bound. To affect the assets of the debtor in any other judicial district, it is 
necessary for the creditor to issue a second writ, usually called an "alias" writ," 

" There formerly was no definition of goods in the Seizures Act, but now 
there is, in s. l(d.1). It reads: 

"goods" means tangible personal property other than 
chattel paper, a document of title, and instrument, a 
security and money, and includes fixtures, growing 
crops and the unborn young of animals, but does 
not include timber until it is cut or minerals until 
they are extracted. 

This definition is quite similar to the common law definition of 
"goods" described in the text. 

" Johnson v. Pickering [I9081 1 K.B. 1 (C.A.). 

13 Rule 471. 

14 Lund Titles Act, s. 122. Once s. 17.3 of the Lund Titles Act comes into 
force, registration in the General Register will no longer be possible: see 
infra at 43, 44. 

15 The term "alias" writ is not used in the Alberta Rules of Court. Rule 346 
permits a judgment creditor to issue one or more writs of execution. 
The term "alias" writ originally meant a second writ issued to the same 
sheriff when the first had been lost or ignored. 
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directed to that sheriff. For provincewide coverage, there being 12 judicial 
districts, 12 writs of execution would be required. 

The binding effect of the writ does not involve any change in the 
ownership of the bound goods. In McPherson v. Temiskaming Lumber CO.,'~ the 
Privy Council described the effect as follows: 

. . . the right of an execution creditor in no case 
interferes with the proprietary interest of the execution 
debtor, except to the effect that, while the execution 
debtor is free to deal with his property, the property 
so dealt with remains subject to the rights of the 
execution creditor therein; these last remain unaffected 
and unimpaired. 

Professor Dunlop's description of the effect is simple and clear: 

What is meant by the "binding" effect of the writ is 
that it gives the sheriff the right to seize the goods in 
the hands of the debtor and also in the hands of any 
transferee . . . . The fact that the debtor owned the 
goods he purported to sell does not matter; the 
execution creditor can follow and seize them in the 
hands of the new owner. 'That is his right, as it is the 
purchaseis misfortune."" 

It is useful for our purposes to think of the binding effect of the writ as 
having two aspects. First, it renders the debtois goods liable to seizure. Second, 
it places a cloud on the debtor's title to the bound goods, a cloud that goes with 
the goods if they are transferred to another. We shall sometimes refer to this as 
the writ's "cloud effect". 

The cloud does not follow the goods in all situations, however. The 
harshness of the common law effect of the writ on innocent purchasers from the 
debtor was considered sufficiently unjust that protection for such purchasers was 
added by statute in 1856." The binding effect was watered down, so as not to 
affect a purchaser who acquired title from the debtor in good faith, for valuable 
consideration and without knowledge that the writ had been delivered to the 
sheriff for execution and that it remained in his hands un~atisfied?~ The same 

16 [I9131 A.C. 145 (P.C.). 

l7 Dunlop, supra note 1 at 148, citing Ross v. Dunn (1899) 16 O.A.R. 552. 

l8 Mercantile Law Amendment Act, 1856, (U.K.) 19 & 20 Vict., c. 97, s. 1. 

l9 There was no similar protection after seizure of the goods. If the sheriff 
seized but left the goods in the custody of the debtor, who then sold 

(continued ... ) 



34 WRIT OF ENFORCEMENT 

basic form of protection was preserved in section 4 of the Seizures Act until the 
recent amendments. 

B. The PPSA Amendments 

In 1988, the Alberta Legislature enacted the PPSA, which established a new 
integrated system for the creation, registration and enforcement of security 
interests in personal property. The act and the system it has established came 
into effect on October 1, 1990. 

The PPSA amends section 4 of the Seizures Act quite dramati~ally.~~ The 
section as amended reads: 

(1) A writ of execution, from delivery of it for 
execution to a sheriff, binds the goods of the judgment 
debtor situated within the judicial district of that 
sheriff, but neither the binding effect of the writ nor 
seizure of the goods by a sheriff pursuant to the writ 
shall prejudice 

(a) an interest in the goods acquired by any 
person in good faith for valuable consideration, 
unless that person had, at the time when he 
acquired his interest, notice that the writ had 
been delivered to the sheriff and remained in 
his hands unsatisfied, or unless the writ was 
registered before such interest was acquired; 

(b) subject to sections 20(l)(a) and 35(5) of the 
Personal Property Security Act, the interest of a 
secured party unless the writ is registered 
before such interest is perfected pursuant to the 
Personal Property Security Act; 

(c) subject to sections 20(l)(a) and 35(5) of the 
Personal Property Security Act, the interest of a 
secured party who has taken a purchase-money 
security interest in the goods that is perfected 
after registration of the writ but not later than 
15 days after 

19( ... continued) 
them to an innocent purchaser, the purchaser's title was subject to the 
seizure: Jacobson v. Feschuk (1953) 10 W.W.R. (N.S.) 439 (Alta. D.C.). For 
a contrary view, see W.A. McGillvray, "A Problem Arising Out of 
Section 4 of the Seizures Act" (1940-42) 4 Alberta Law Quarterly 77. 

20 PPSA, s. 97. 
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(i) the debtor obtains possession of the 
goods, or 

(ii) a third party, at the request of the 
debtor, obtains possession of the goods 

whichever is earlier. 

(2) Nothing in subsection (I)(a) affects an interest in 
goods acquired in good faith and for valuable 
consideration by any person under a transaction which 
was in the ordinary course of business of the 
execution debtor, whether or not the writ of execution 
was registered. 

The amendments contemplate the registration of the writ of execution in 
the Personal Property Registry ("PPR) established by the act. Registration will 
not alter the nature of the binding effect of the writ. It will still commence with 
the delivery of the writ to the sheriff; however, the protection of innocent 
purchasers from the binding effect now provided by the proviso in section 4 will 
end with the registration of the writ in the PPR. After registration of the writ, 
purchasers from the debtor will take the goods subject to the writ, even if they 
are bona me ,  have given a valuable consideration, and had no actual knowledge 
of the writ, just as any purchaser of personal property will take title subject to any 
security interest registered in the PPR. 

The amendments also create an extremely significant exception to the effect 
of registration of the writ. Where the purchaser acquires bound goods in good 
faith and for valuable consideration from the debtor in the ordinary course of the 
debtor's business, the purchasefs title is not affected by the writ, even though the 
writ was registered in the PPR. Further, the ordinary course purchaser is not 
affected by the writ, even if he or she has actual knowledge of it. 

C. Proposed Svstem - A General Description 

We have considered carefully the role of the writ of execution in the 
existing enforcement system and the alterations effected by the PPSA 
amendments discussed above. We have concluded that, even with the PPSA 
alterations, of which we generally approve, much more extensive renovations 
need to be carried out. It will be convenient to describe generally the system that 
we propose and then to set out the reasoning behind our proposal and some 
further details of the proposed system. 

In the regime that we propose, the name of the writ of execution would be 
changed to "the writ of enforcement". A judgment creditor would be required to 
have the clerk issue a writ of enforcement and to deliver it to the sheriff before 
any enforcement process whatsoever could be undertaken. The writ of 
enforcement would serve to communicate to the sheriff the particulars of the 
judgment and to authorize the sheriff to accept lawful enforcement instructions 
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from the creditor. Upon receipt of the writ, the sheriff would enter the writ into 
the "Enforcement Registry", a province-wide computer registry of all enforcement 
activity. 

Delivery of the writ to the sheriff would not have any effect on the debtor's 
title, however, or on the title of any purchaser from the debtor, whether they 
knew of the writ or not. The writ would not bind the debtor's property until it 
was registered in the PPR. Ideally, and if technically possible, the writ would be 
registered in the PPR simultaneously and automatically when the sheriff entered 
it in the Enforcement Registry, but our proposed system does not depend on this 
being possible. 

In effect, our proposal is that the two aspects of the present binding effect, 
the rendering of property liable to enforcement and the creation of a cloud on the 
debtor's title, be separated. The first would continue to occur on delivery of the 
writ to the sheriff; however, the second would occur upon registration of the writ 
in the PPR. 

Upon registration in the PPR, the writ would bind all the personal property 
of the debtor, including choses in action, corporate shares and debts owed to the 
debtor. The binding effect would not be confined to the debtor's goods. The 
debtor's interests in land would continue to be bound only upon registration of 
the writ pursuant to the provisions of the Land Titles Act. 

There would be no restriction of the effect of the writ to the judicial district 
of the sheriff to whom it was delivered. Upon delivery to the sheriff, enforcement 
processes anywhere in the province would be authorized. Upon registration of 
the writ in the PPR, all the debtois personal property in Alberta would be bound, 
regardless of where it was located. 

The "course of business exception" to the effect of registration of the writ 
on third-party purchasers, established by the PPSA amendments, would be 
continued. In addition, there would be a similar exception for purchasers of 
consumer goods of modest value, even though the sale was not in the ordinary 
course of the debtor's business. Further exceptions would be required for the 
purchasers of negotiable instruments, people receiving cash from the debtor, and 
purchasers of serial-numbered property where the writ was not registered against 
the property by its serial number. The need for these exceptions is discussed 
below. 

D. Rationale and Details of the Proposed Svstem 

(1) Commencement Document Required for All Enforcement Processes 

We noted in the discussion above that at present the creditor can undertake 
several enforcement processes without having delivered a writ of execution to the 
sheriff. We propose that to have access to any enforcement process a creditor be 
required to file a document with the sheriff. 
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Our recommendations for the reform of the specific enforcement processes 
involve the sheriff in some processes in which he has little or no role at present. 
For example, in the case of garnishment, we recommend below that the sheriff be 
assigned the tasks undertaken currently by the clerk's office. To fulfii this new 
role, the sheriff will require certification that a judgment has been granted in a 
much wider context than he requires it at present. A common commencement 
document will also be essential for the maintenance of a complete record of all 
enforcement activity in the Enforcement Register described below. 

This proposal will not alter present practice significantly. The existing 
system of distribution of enforcement proceeds requires each aeditor to file a writ 
of execution with the sheriff, and creditors typically file the writ immediately 
upon obtaining judgment. Our proposal is simply that this typical practice be 
made mandatory. 

The commencing document can be simple. It need only include the clerk's 
certification that a judgment has been entered against the debtor and such 
particulars of that judgment as are required for enforcement, such as the names 
of the aeditor and the debtor, the total amount of the judgment debt (including 
costs), and the date it was entered. If the creditor claims to be entitled to a 
priority in the distribution of enforcement proceeds, the writ should note that 
claim and the reason for it. Those parts of the present writ of execution that set 
out what the sheriff is to do having received the writ are superfluous and should 
not appear in the reformed document. The sheriff's duties upon receipt of the 
writ are established by law. Also, the many archaic features of the wording of 
the present writ of execution should be abandoned. 

We have considered whether the writ should also set out the interest rate 
applicable to the judgment debt. At present, the interest payable on a judgment 
debt in Alberta is established by the federal Interest Act as 5%.21 It has been held 
that this statutory interest rate applies even if the parties agree that a different 
interest rate would apply after judgment in the contract that gives rise to the debt 
upon which the judgment is granted.u Alberta legislation provides that the 
interest at the pre-judgment rate established by regulation is to apply after 
judgment, but the legislation has not been pr~c la imed.~  When that provision 

ZI Interest Act, R.S.C. 1985, c. 1-15, s. 13. 

" Canada Permanent Trust Company v. King Art Developments Ltd. [I9841 4 
W.W.R. 587, at 653-57 (Alta. C.A.) [hereinafter King Art]. 

Judgment Interest Act, s. 6 .  The provision has not been proclaimed 
because it is in conflict with the paramount federal Interest Act 
provision. The federal provision applies only in British Columbia, 
Manitoba, Saskatchewan, Alberta and the Territories. In King Art, ibid. 
Moir J.A. noted that special provisions in the Interest Act relating to each 
of the provinces east of Manitoba were removed as those provinces 
adopted their own legislation. He noted that "unrealistic as is that rate 

(continued ... ) 
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comes into force, the interest rate payable on a judgment could change each year. 
Accordingly, we do not think it would be appropriate to include the interest rate 
in the particulars set out in the writ itself. 

RECOMMENDATION 7: 

ONE COMMENCEMENT DOCUMENT 

A creditor who wishes to undertake any enforcement 
process should be required first to deliver to the sheriff 
a document issued by the clerk of the court certifying 
that a judgment has been entered against the judgment 
debtor and setting out such particulars of that judgment 
as are required for the conduct of enforcement 
procedures. 

(2) The "Writ of Enforcement" 

We think that the term "writ of execution" must be replaced, because the 
term "execution" traditionally refers to the seizure process. As the new 
commencing document will be required before any enforcement process can be 
undertaken, a new term is required. 

In the tentative proposals of our Report for Discussion, we suggested that 
the document by which the enforcement process be commenced be called the 
"enforcement order"; however, that term suggests a document issued by the court 
after a judicial determination. The issuing of the enforcement commencement 
document would be an administrative act by the derk of the court, not a judicial 
act by the court itself. 

We are now of the view that the term "writ of enforcement" would be more 
technically accurate and more easily accepted by those working within the 
system. The term "writ of execution" is universally shortened to "writ" in practice. 
We think that it is desirable to alter the deeply engrained vocabulary of practice 
as little as possible. 

=(...continued) 
of interest [the federal rate] in modem times, the remedy is for the 
Parliament of Canada." It has now been six years since Alberta adopted 
its own legislation, but the federal government has not yet moved to 
remove the Interest Act provision from application in Alberta. 
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RECOMMENDATION 8: 

THE WRIT OF ENFORCEMENT 

The enforcement commencement document should be 
called the "writ of enforcement". 

(3) The Enforcement Register - 

In the Report for Discussion, we tentatively recommended that the 
Department of the Attorney General should establish a computerized register of 
enforcement activity. This suggestion received general approval from those who 
responded to the report. 

As we envision it, there would be a centrally maintained single register for 
the entire province. Access to the register, for the purpose of making entries in 
it, would be possible from the office of each sheriff. Access for the purpose of 
making searches could perhaps be wider." Each significant step in every 
enforcement process undertaken against each enforcement debtor would result in 
some entry being made in the register. Obviously, the first entry would record 
that the sheriff had received a writ of enforcement against a debtor and the 
particulars thereof. Whenever any subsequent step occurred, such as the 
instruction of seizure, the receipt of a notice of objection to seizure, or the issuing 
of a garnishee summons, the particulars would be registered in the Enforcement 
Register. Throughout this report, we refer to other occasions when an entry in 
the Enforcement Register would be made. 

We think that the register would be extremely useful for purposes far 
beyond the important purpose of keeping track of the enforcement activity 
undertaken against each debtor. It would be valuable to creditors in determining 
easily the credit worthiness of those to whom they are thinking of extending 
credit and in avoiding wasteful repetition of unsuccessful enforcement efforts. It 
would facilitate co-operation among enforcement creditors and the undertaking 
of further enforcement procedures by other creditors. Given the proposed 
province-wide effect of the writ of enforcement, it would facilitate the co- 
ordination of the activity of the various sheriffs in respect of the same debtor. Its 
existence is also essential to several of the other reforms that we propose. 

It may be noted that the establishment of such a computer register is far 
from a revolutionary suggestion. Both the clerk's office and the sheriff's office, 
at least in Edmonton and Calgary, already rely on sophisticated computer 
systems. Our proposals would, we expect, require amendment of the software 

" It is conceivable that access could be obtained at each judicial centre or, 
for searching purposes, from private computer terminals. We have not 
considered whether such access would raise confidentiality or privacy 
issues. 
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programs currently in use and the extension of the system province wide. While 
the costs of such changes would not be insignificant, we expect that they will bear 
no comparison to the expenditure that would be involved if the present computer 
facilities did not exist, or if they were not as sophisticated as they are. 
Furthermore, we are of the view that it would be appropriate for the government 
to recover a significant portion of the cost of establishing the computer register 
by charging the users and beneficiaries of the system-the enforcement 
creditors-appropriate fees for its use. 

RECOMMENDATION 9: 

THE ENFORCEMENT REGISTER 

There should be a computer register of all enforcement 
activity undertaken against each enforcement debtor. 
The register should be maintained centrally and should 
be accessible province wide from the offices of all 
sheriffs. The register should be available for public 
searches. It should be called the Enforcement Register. 

Upon receipt of a writ of enforcement, the sheriff should 
enter the particulars in the Enforcement Register. 

(4) S~litting of the Biding Effect 

As we mentioned above, under the present system, the delivery of the writ 
to the sheriff both renders the debtor's property liable to enforcement processes 
and creates a cloud on the debtor's title that follows the goods if they are passed 
to third parties, subject to the exception for innocent purchasers. Our proposal 
is that these two aspects of the binding effect be separated. 

The delivery of the writ to the sheriff in the reformed system would have 
only the first effect. Having received a writ of enforcement, the sheriff would be 
authorized to receive instructions from the creditor and to carry out those 
instructions. The debtor's property would be liable to the specific enforcement 
processes. If, for example, after delivering the writ to the sheriff, the creditor 
delivered legally complete instructions to seize goods, the sheriff would carry out 
those instructions, even though the writ had not yet been registered in the PPR. 

The debtor's property, however, would not be "bound in the sense that the 
title of third parties purchasing from the debtor would be subject to the writ, until 
the writ had been registered in the PPR. Accordingly, there would be no further 
need for the present "proviso" protection of third parties, which significantly 
complicates the section in its present form. 
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In essence, we are proposing that the time when third parties are affected 
be delayed. The PPSA will establish a province-wide, comprehensive and easily 
accessible personal property security registry. We think that the establishment of 
one universal system for the recording and "perfecting" of encumbrances on the 
title to personal property is extremely desirable. The consistency achieved by 
integrating the cloud aspect of the binding effect into that universal system far 
outweighs the loss of the cloud aspect between the time of delivery of the writ 
to the sheriff and the registration of the writ in the PPR. 

Indeed, the loss of the cloud effect for that short time would be of little 
consequence. The practical effect of the present protection for bonafide purchasers 
from the debtor so weakens the cloud aspect of the binding effect of the writ that 
little would be given up during the delay that we propose. Moreover, the delay 
between delivery of the writ to the sheriff and registration of the writ in the PPR 
would be short if the creditor was even moderately efficient. In fact, as we 
suggest above, it might even be possible that computer technology would permit 
the registration of the writ in the Enforcement Register by the sheriff to effect an 
automatic registration of the writ in the PPR. Then our recommendation would 
involve no delay at all. 

Under the arrangement that we propose, if the debtor sells property seized 
under a writ that has not been registered in the PPR, the creditor will have no 
remedy against the third-party purchaser. This is exactly the present state of the 
law, where the third party buys in good faith without knowledge of the writ. The 
only change under our proposal would be that the creditor would also have no 
remedy where the third party knew of the writ. We do not consider this a 
significant change, because the creditor could easily prevent this outcome by 
registering the writ in the PPR without delay. 

RECOMMENDATION 10: 

EFFECT OF DELIVERY OF THE WRIT TO THE 
SHERIFF 

When the writ of enforcement has been delivered to the 
sheriff, the creditor should be able to undertake or 
instruct any enforcement process. The delivery of the 
writ of enforcement to the sheriff should authorize the 
sheriff to accept and carry out the lawful enforcement 
instructions of the creditor; however, that the writ has 
been delivered to the sheriff should have no effect on a 
third party who might deal with the debtor, even where 
the third party has knowledge of the writ. 
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(5) All Personal Propertv Bound 

At present, the biding effect of the writ is confined to "goodsu-tangible 
personal property, property exigible at common law. Other forms of personal 
property have been made exigible by statute. It has long been recognized that the 
fact that such property is not "tangible" does not prevent it being made the subject 
of a specific enforcement process such as seizure.25 We can see no reason, 
therefore, why the distinction between tangible and intangible property should 
be maintained in the context of the binding effect of the writ. 

We think that the establishment of the PPR facilitates the abandonment of 
this distinction. The PPSA contemplates the registration of encumbrances on all 
forms of personal property. The term "security interest" is defined as "an interest 
in goods, chattel paper, a security, a document of title, an instrument, money or 
an intangible . . .". Once registered in accordance with the provisions of the act, 
security interests encumber the title to the property in which the interest is held. 

25 It appears that the existing Alberta legislation intends to render all 
personal property exigible. Section 5 of the Seizures Act provides: 

5. (1) By virtue of a writ of execution the sheriff 
charged with the execution thereof may seize and 
sell any equitable or other right, property, estate or 
interest of the debtor in or in respect of any goods 
or other personal property and any equity of 
redemption of the debtor therein, and also any 
leasehold interests in land and any other chattels 
real that are the property of the debtor. 

This provision was adapted from a similar provision in the Ontario 
legislation. The Ontario provision referred to the exigibility of equitable 
and other interests in "goods and chattels". This was changed in the 
Alberta provision to "goods and other personal property". The use of 
this broader term and the inclusive language of the section in general 
suggest that no exceptions were intended. It is difficult to conceive of 
any valuable assets other than interests in land that the sheriff would 
not have authority to seize under this section. 

The section was considered in Capital City Savings b Credit Union, 
Limited v. 299474 Alberta Ltd. et al. (1989) 70 Alta. L.R. (2d) 215. Funduk, 
M.C. says (at 218): 

I also agree with the analysis of Dunlop, Creditor- 
Debtor Law in Canada, that section 5(1) is a "catch- 
all provision" which overcomes the common law 
limitations in a writ of fi. fa: pp. 149-61. 
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The PPSA contemplates the registration of a security interest in all of a person's 
personal property generally-without specific identification of individual items.26 

We think that the binding effect of a registered writ of enforcement should 
extend to all the property of the debtor against which a registered consensual 
general charge would be effective. Anyone dealing with the debtor after a writ 
has been registered should be affected by the writ regardless of the nature of the 
property involved, but subject to various exceptions described below. The effect 
of the writ on third parties should not depend on the nature of the property any 
more than the effect of other encumbrances on third parties depends on the 
nature of the property. 

We do not suggest that there should be no distinction between the interest 
of the creditor by virtue of the binding effect of the writ and the interest of the 
holder of a contractual security interest or a charge. The interest of a creditor 
under a writ of enforcement is not a proprietary interest in the sense that it would 
survive bankruptcy. We think it is necessary to continue with the present 
terminology. The writ of enforcement should continue to be said to "bind. It 
should not be said to "charge". 

RECOMMENDATION 11: 

ALL PERSONAL PROPERTY BOUND 

Upon registration of the writ of enforcement in the PPR, 
all the personal property of the debtor should be bound. 
The binding effect should not be confined to the 
property exigible at common law. 

(6 )  Bindine Effect - Interests in Land 

Obviously, registration of the writ of enforcement in the PPR can have no 
effect on the debtor's interests in land. At present, a writ binds a debtor's interest 
in land when the writ is registered in the General Register in the Land Titles 
Office. As a result of the Land Titles Amendment Act, 1988, the General Register 
will gradually diminish in importance, and eventually disappear. At the time of 
writing, however, it is not clear when this will happen. 

Among other changes, the Land Titles Amendment Act, 1988 added sections 
17.1, 17.2 and 17.3 to the Land Titles Act. Sections 17.1 and 17.2 are in force, but 
17.3 has not yet been proclaimed. Section 17.1(2) provides that after section 17.3 

26 Except that registration is not effective in respect of some serial- 
numbered goods unless the serial number is included in the registration 
(s. 43(7)). 
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comes into force, no writs may be registered in the General Register: they will 
have to be registered on the certificate title of a debtor's land in order to bind that 
land. Section 17.1(12) says that the Genera! Register ceases to exist three years 
after section 17.3 is proclaimed. Section 17.3 will require the Registrar to 
"maintain a record that will enable him to provide a list of land owned by 
persons who have the same name as a person specified in a request made to the 
Registrar for a search . . . ." We understand that proclamation of 17.3 awaits the 
development of the computer facilities that will permit the search-by-name 
process that is essential to the abandonment of the General Register. 

In the system that we propose, the binding effect in respect of interests in 
land would continue to commence with registration at the Land Titles Office. 
Our proposals would be consistent with either the "register by name" or "register 
on title" approach, although we assume that there will be no General Register. 

RECOMMENDATION 12: 

BINDING EFFECT - INTERESTS IN LAND 

The debtor's interests in land should be bound only 
upon registration of the writ in accordance with the 
provisions of the Land Titles Act. 

(7) Bindine Effect - Garnishable Debts 

How will our recommendation on the binding effect of the writ of 
enforcement operate in the context of garnishment? We think it will introduce 
an element of consistency that is lacking in the present system. 

Assets currently susceptible to garnishment, debts due and accruing due, 
are not bound by the writ of execution. By Rule 471, the debt is "bound by the 
garnishee summons when it is served on the garnishee. Practically, this has the 
same effect on debts as delivery of the writ of execution to the sheriff has on 
goods. Thereafter, any transfer of the debt by the debtor to a third party will be 
subject to the garnishment, just as any transfer of the debtor's goods would be 
subject to the binding effect of a writ of execution. In addition to its effect on the 
debtor, the binding effect of the garnishee summons also prohibits the garnishee 
from paying the debt to the debtor or anyone else other than the clerk of the 
court. 

Our recommendation is that, from the time of its registration in the PPR, 
the writ of enforcement should bind all the debtor's assets, including those 
reachable by garnishment. Garnishable debts would be bound at the same time 
as all other personal property of the debtor. 
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Registration of the writ of enforcement will not, however, bind the 
garnishee as the garnishee summons does at present. The garnishee will continue 
to be at liberty to pay the debt to the debtor notwithstanding the registration of 
the writ of enforcement. Payment of the debt by the future garnishee to the 
debtor is not a transfer of title to the debt. There is no third party to be affected 
by the binding effect. 

Similarly, the garnishee should not be at any risk if he or she honours an 
assignment of the debt made or served after registration of the writ of 
enforcement in the PPR but prior to the service of a garnishee summons. The 
assignee would receive the payment subject to the creditor's interest, but the 
garnishee would not be affected. 

In short, the garnishee's conduct will not be affected until the garnishee 
summons is served. To avoid confusion it would be advisable to use a different 
word than "bind to describe the effect of the service of the garnishee summons 
on the debt and the garnishee. In the draft legislation that accompanies this 
report, we have used the word "attach". 

RECOMMENDATION 13: 

BINDING EFFECT - GARNISHABLE DEBTS 

Garnishable debts owed to the debtor should be bound 
from the time of registration of the writ in the PPR. 

The binding effect of the writ in this context should be 
distinguished from the "binding effect" of service of the 
garnishee summons. The binding effect of the writ will 
not affect the conduct of the potential garnishee, who 
should be able to pay the debt to the debtor 
notwithstanding the writ. Only the debtor and 
transferees of the debt from the debtor will be affected. 

The word "attach" should be used to describe the effect 
of serving the garnishee summons on the garnishee. 

(8) Province-wide Effect 

As suggested above, the Enforcement Register that we propose would be 
centrally located, with computer access available to all sheriffs. The registration 
of a writ of enforcement in the Enforcement Register could be deemed sufficient 
authority to all sheriffs to receive the lawful enforcement instructions of the 
creditor. 
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Furthermore, given that the PPR will have province-wide effect, it follows 
that the cloud aspect of the binding effect of the writ should also be province 
wide. The present limitation to the two aspects of the binding effect to goods 
"within the judicial district of the sheriff" is no longer necessary. Creditors will 
no longer need to deliver "alias" writs to sheriffs of other judicial districts where 
the debtor might have exigible property. 

Unfortunately, as far as interests in land are concerned, it appears that it 
will not be possible to deal with just one of the two land titles offices if the debtor 
owns property in the jurisdictions of both. Since registration against specific land 
titles will be required, we cannot recommend that a registration in one land titles 
office should automatically effect registration in the other. We expect, however, 
that computer technology will advance quickly to where searches of the records 
of both offices from either, and the registration of encumbrances in one office 
from the other, will be possible. When this occurs, creditors will easily be able 
to achieve province-wide effect for their writs in respect of interests in land. 

RECOMMENDATION 14: 

PROVINCE-WIDE EFFECT 

The binding effect of the writ in respect of personal 
property should be province wide. The present 
limitation of the effect to property within the judicial 
district of the sheriff to whom the writ is delivered 
should be abandoned. 

(9) The Course of Business Exception 

We noted above that a writ registered in the PPR does not affect a 
purchaser who takes from the debtor in the ordinary course of the debtor's 
business. For brevity, we shall refer to this as "the course of business exception". 
The reason for this exception is obvious. The consequences for ordinary 
commerce, if every transaction was liable to be upset by creditors who had 
registered writs against the vendor, would be unacceptable. No purchaser would 
be safe, unless he had searched the PPR to ensure that no writ was registered 
there. The course of business exception is essential to the acceptability of the 
changes that the PPSA amendments have effected. Accordingly, the exception 
must be included in the reformed legislation. 

There is one detail of the course of business exception, however, that we 
wish to address. This detail is that the purchaser is protected even if he or she 
has actual knowledge of the writ. Like the course of business exception itself, this 
particular detail can be traced to section 30(2) of the PPSA, which protects buyers 
or lessees of goods that are subject to a security interest: 
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A buyer or lessee of goods sold or leased in the 
ordinary course of business of the seller or lessor takes 
free of any perfected or unperfected security interest 
in the goods given by the seller or lessor ..., whether 
or not the buyer or lessee has knowledge of it, unless 
the buyer or lessee also has knowledge that the sale or 
lease constitutes a breach of the security agreement 
under which the security interest was created. 

In the context of security interests, there is good reason for protecting 
buyers or lessees even if they know that the goods in question are subject to a 
security interest. 

The purchaser of a car from a dealership, for example, will probably expect 
that the dealer's entire inventory is financed and that there is some security 
registered against the dealer by the financing institution. Obviously, the 
purchaser's title should not be affected by this knowledge. All interested 
parties-the vendor, the purchaser and the financier-probably intend that the 
purchaser should take title free of the financier's charge. 

In the context of the registered writ, all interested parties-the vendor, the 
purchaser and the writ holder-will usually not have the same intent. The 
vendor and the purchaser will not intend that the transaction be affected by the 
writ; however, the writ holder will intend that the purchaser take subject to the 
writ. 

Section 30(2) of the PPSA provides that where the terms of the security 
agreement do not pennit the vendor to convey title free of the financier's interest, 
and the purchaser knows it, the purchaser will not be protected by the course of 
business exception. 

We think a purchaser's actual knowledge of a registered writ is the 
equivalent of the purchaser's actual knowledge of a prohibition on conveyance 
in a registered security agreement. Under the present law, one who knows of the 
existence of an unsatisfied writ against his or her vendor is deemed to know that 
the writ binds the debtor's goods and that the title he or she purchases will be 
subject to the writ. We suggest that the course of business exception in the writ 
context would more closely parallel the course of business exception in the 
security interest context if it did not apply where there was actual knowledge of 
the 

Furthermore, if the course of business exception in the writ context was 
limited to cases where the purchaser had no actual knowledge of the 
writ, it would parallel the "garage sale exception" (discussed below), 
which, as it now appears in the security interest context, is so limited. 
We can see no reason why these two exceptions should not be parallel. 
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We appreciate that it might be so difficult in many cases for the creditor 
to establish in practice that a purchaser from the debtor in the ordinary course 
had knowledge of the writ that the "no knowledge limitation" might rarely make 
any practical difference, at least after the third-party sale has occurred. But the 
original onus of establishing no notice would be on the purchaser. In any event, 
the limitation might serve to discourage dispositions to third-party purchasers 
who know of the w i t  and do not wish to risk having their title challenged. 

Section 4(2) of the Seizures Act makes it fairly clear that the course of 
business exception applies after seizure if the goods have been left with the 
debtor on a bailee's undertaking. We agree that this should be the case. Seizure 
without removal does not alter the circumstances in any way-the debtor is 
apparently just as able to convey good title as he was before the seizure. 

We acknowledge that the course of business exception might have the 
effect of encouraging the creditor to remove the seized property from the debtor's 
possession quickly to prevent the debtor from disposing of it in the ordinary 
course. We are not concerned, however, that the exception will encourage 
predpitous removals generally-it only applies where the seized property is 
something that the debtor ordinarily sells in his or her business. Furthermore, we 
expect that creditors will recognize that such removal might be undesirable since 
sale of the goods in the ordinary course is likely to yield a greater return than sale 
by any other means. Prudent creditors will refrain from preapitous removal, and 
instead have a receiver appointed so that there can be a "controlled sale of the 
goods in the ordinary course. 

RECOMMENDATION 15: 

ORDINARY COURSE OF BUSINESS EXCEPTION 

A writ registered in the PPR should not affect the 
interest of a thud party in goods acquired from the 
debtor in good faith, for valuable consideration, without 
actual knowledge of the writ, and in the ordinary course 
of the debtor's business. 

The course of business exception should also apply to 
sales by the debtor of seized goods that have been left 
with the debtor on a bailee's undertaking. 

(10) The "Garage Sale" Exception 

There is another type of transaction, other than the course of business 
transaction, where the registered writ should not affect the purchaser. As the 
PPSA amendments to the Seizures Act are structured at present, anyone who buys 
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any goods from someone whose ordinary business is not to sell such items will 
either have to search the PPR or accept the risk that a writ might be registered 
there. This would be the case in even the most innocent and casual private 
transactions, such as the sale of a bicycle between two neighbours, or the sale of 
used household goods in a garage sale. 

The drafters of the PPSA recognized that such private casual transactions 
should not be prejudiced by registered security interests. Section 30(3) and (4) of 
the PPSA provide that a buyer of consumer goods" who has no actual 
knowledge of a security interest in the goods takes free from the interest, even 
though it is registered in the PPR, if the purchase price is less than $1000. This 
exception (which has acquired label, "the garage sale exception" label) was not 
included in the PPSA amendments to the Seizures Act, however, and therefore 
does not apply where there is a writ registered against the vendor. 

We think that the exception should apply in the writ of enforcement 
context as well. People who buy inexpensive items from vendors who do not 
ordinarily engage in the business of selling such items should not be expected to 
search for writs any more than they are expected to search for contractually 
created encumbrances. An obligation to search in such circumstances would 
deter casual private sales transactions without significant benefit to anyone. 

This exception should also apply where the seized consumer goods have 
been left with the debtor on a bailee's undertaking. 

RECOMMENDATION 16: 

"GARAGE SALE" EXCEPTION 

A writ registered in the PPR should not affect the 
interest of a third party in consumer goods acquired 
from the debtor in good faith, for valuable 
consideration, and without actual knowledge of the writ 
where the consideration paid or the value of the goods 
does not exceed $1000. 

This "garage sale" exception should also apply to sales 
by the debtor of seized consumer goods that have been 
left with the debtor on a bailee's undertaking. 

Defined by s. l(h) as "goods that are used or acquired for use primarily 
for personal, family or household purposes." 
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(11) Negotiable Instruments Exception 

Negotiable instruments provide an effective means of transferring credit, 
because the transferee for value need not be concerned about any defect in the 
transferor's title if the instrument appears regular on its face and has been duly 
endorsed. 

Because negotiable instruments were made exigible by statute29 and not 
by the common law, they are not bound, under the existing law, by delivery of 
the writ of execution to the sheriff. They are unaffected by enforcement 
proceedings until seized. The recommendations described above would alter this 
law. Negotiable instruments would be bound by the writ of enforcement from 
the time of its registration in the PPR. 

If registration of the writ was allowed to have the same effect in the 
context of negotiable instruments as it has in other contexts, ie, the cloud effect, 
then a person to whom a negotiable instrument was negotiated would take 
subject to any writ of enforcement registered against the transferor. This would 
be so even though the transferee satisfied all the conditions that, under the law 
of negotiable instruments, he or she must satisfy to take the instrument free of 
any defect in his or her transferor's title. As they stand, our recommendations 
would put enforcement law in conflict with the law governing negotiable 
instruments. 

Quite apart from any constitutional issues that such a conflict might 
raise," the restriction on negotiability would be unacceptable on both practical 

" Judgments Act, 1838, (U.K.) 1 & 2 Vict., c. 110, s. 12. 

If the provincial legislation impaired the quality of negotiability, it 
would probably be ultra vires. Section 91(18) of the Constitution Act, 
1867, aisigns k e  subject "bills of exchange and promissory notes" to the 
federal government. 

In A.G. Alberta and Winstanley v. Atlas Lumber Co. Ltd. [I9411 S.C.R. 87, it 
was held that provincial legislation removing the right of a promissory 
note holder to recover judgment upon the note against the maker was 
ultra vires since that right had been given by the federal Bills of Exchange 
Act. 

In Duplain v. Cameron [I9611 S.C.R. 693, provincial legislation prohibiting 
persons not registered under securities legislation from trading in 
promissory notes not maturing more than a year from date of issue was 
upheld as being in pith and substance legislation in relation to 
securities-a matter of property and avil rights. Cartwright J. observed 
(at 709-10) that: 

(continued ... ) 
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and commercial grounds. Improvement of the money judgment enforcement 
system at the price of damage to the concept of negotiability would be too costly. 

We think that another exception to the effect of registration of the writ in 
the PPR is necessary. The PPSA provides such an exception in the context of 
registered security interests in section 31(3): 

A purchaser of an instrument or a security has priority 
over a security interest in the instrument or security 
perfected [under this Act] if the purchaser 

(a) gave value for the instrument or security, and 

(b) acquired the instrument without knowledge 
that it was subject to a security interest, and 

(c) took possession of the instrument or security. 

Given our recommendation that the binding effect of the writ registered in 
the PPR should extend to all personal property of the debtor, this negotiable 
instruments exception should apply in the writ context as well. 

This exception should also apply where the instrument has been seized but 
left with the debtor on a bailee's undertaking. 

M(...continued) 
The rights of the holder of such a note are not 
impaired; he is free to enforce payment of the note, 
to negotiate it or to deal with it in any manner in 
accordance with the law of bills and notes. . . . 

If, contrary to the view that I have expressed, the 
statute had the effect of altering the character of 
promissory notes issued in contravention of its 
provisions, and particularly if it destroyed their 
negotiability, I would share the view of my brother 
Locke that is provisions are pro tanto invalid. I am 
in complete agreement with his statement that a 
provincial legislature may not extend its own 
jurisdiction, so as to trench upon the exclusive 
jurisdiction vested in Parliament by one of the heads 
of s. 91, by annexing to legislation within its power 
provisions which trespass upon such a field. 

See also Traders Finance Coy. v. Casselman (1958) 25 W.W.R. 289 (Man. 
C.A.), affirmed [I9601 S.C.R. 242 and Canadian Imperial Bank of Commerce 
v. Materi and Materi [I9751 2 W.W.R. 299 (B.C.S.C.). 
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RECOMMENDATION 17: 

NEGOTIABLE INSTRUMENTS EXCEPTION 

A writ registered in the PPR should not affect the 
interest of a holder of a negotiable instrument acquired 
from the debtor in good faith, for valuable 
consideration, and without actual knowledge of the writ. 

This exception should also apply to transfers by the 
debtor of seized negotiable instruments that have been 
left with the debtor on a bailee's undertaking. 

(12) Monev Exceution 

There is one kind of negotiable instrument that we think a third party 
should be able to acquire, for value, from an enforcement debtor whether or not 
the third party knows of the writ: money?' 

We think that a person who sells something to the debtor and receives 
payment in cash should not be affected by the registered writ of enforcement 
even if he or she knows about it. No one should be at risk when accepting cash 
for value. In this respect, we would parallel section 31(1) of the PPSA, which 
provides that a holder of money has priority over a perfected security interest if 
he or she is a holder for value, whether or not he or she acquired the money 
without the knowledge that it was subject to a security interest. 

RECOMMENDATION 18: 

MONEY EXCEPTION 

A writ registered in the PPR should not affect a person 
who acquires money from the debtor in good faith or for 
valuable consideration, whether or not the person had 
actual knowledge of the writ. 

31 Section l(l)(bb) of the PPSA defines "money" as "a medium of exchange 
authorized by the Parliament of Canada or authorized or adopted by a 
foreign government as part of its currency." 
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(13) Serial-numbered Goods Exception 

The PPSA provides that the registration of encumbrances against some 
types of property will require that the property be described by serial number.32 
It will be possible to search for encumbrances by searching the serial number of 
the property in question.% A purchaser looking for encumbrances will probably 
search only by serial number. A search by serial number will not reveal, 
however, that the debtor's property is bound by a writ unless the writ has been 
registered against the appropriate serial number. 

We think that such a purchaser should not be affected by the writ. 
Security interests in serial-numbered property are ineffective if they are not 
registered against the serial number. We think that the situation with writs of 
enforcement should be parallel. The purchaser, assuming that he or she has no 
actual knowledge of the writ, should be unaffected unless the writ is registered 
against the serial-numbered property specifically. The enforcement legislation 
should incorporate the PPSA's distinction between goods that may be and goods 
that must be registered by serial number. The serial number exception would 
apply only to goods that must be registered by serial number. 

RECOMMENDATION 19: 

SERIAL-NUMBERED GOODS EXCEPTION 

A writ registered in the PPR should not affect the 
interest of a purchaser of "serial-numbered goods" 
acquired from the debtor in good faith, for valuable 
consideration, and without actual knowledge of the writ 
unless the writ is registered against the serial number 
specifically. 

E. Priorities between Writs and Securitv Interests 

The PPSA amendments to section 4 of the Seizures Act provide for 
determining the priority of registered writs and registered security interests in a 
variety of situations. The amendments provide a general rule and an exception: 

32 PPSA, ss 43(7), 7l(l)(e)(iv). 

33 PPSA, s. 48(1). 
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a. Rule: A security interest, whether perfected or not, that has attached 
to personal property before the property becomes bound by a writ 
has priority over the writ.3 

b. Exception: Where there has been seizure under a writ the interest 
arising by reason of the seizure has priority over an unperfected 
security.35 

We believe that the rule giving priority to an unperfected security interest 
over a subsequent writ is appropriate. The common law rule is that the writ does 
not bind any greater interest than the debtor has. The adoption of a system by 
which the writ is registered should not alter this.36 The writ should continue to 

-- 

Seizures Act, s. 4(l)(b). This provision could be read as having exactly 
the opposite effect: that a subsequent writ has priority over an earlier 
security interest if the writ is registered in the PPR before the security 
interest is perfected. The relevant part of subsection (1) reads: 

(1) ... but neither the binding effect of the writ nor seizure 
of the goods by a sheriff pursuant to the writ shall 
prejudice 

(b) ... the interest of a secured party unless the writ 
is registered before such interest is perfected .... 
[emphasis added] 

One might take from this that a writ that is registered in the PPR 
before a security interest is perfected does "prejudice" the 
secured party, whether or not the writ has bound the goods 
before the security interest attaches. It must be kept in mind, 
however, that the common law rule is that writs bind only the 
debtor's interest in property. At common law, a writ would not 
affect the interest of someone who already had a security interest 
in the debtor's goods when they became bound by a writ. The 
whole purpose of the quoted part of clause (b) is to limit the 
common law effect of the writ, not to enlarge it. 

" PPSA, s. 20(l)(a). 

36 Reasonable reformers and legislators may differ on this point. In 
Saskatchewan, s. 2.2 of the Executions Act, R.S.S. 1978, c. E-12, does give 
priority to a writ that is registered before an earlier security interest is 
perfected: 

Every writ of execution issued against goods on or 
after the coming into force of the Personal Property 
Security Act, binds, from the time of its delivery to 
the sheriff to be executed, all the goods of the 

(continued ... ) 
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bind only the interest that the debtor held whether the extent of that interest is 
revealed by the register or not. It cannot be said that the creditor relies on the 
register in the same way as one who acquires a security interest does. 

We note that the same general rule and exception apply in the land titles 
context. A writ registered on title does not have priority over a previously 
created but unregistered interest in land.37 

We consider the exception to the general rule also to be appropriate. The 
PPSA provides that an unperfected security interest does not have priority over 
the interest of an execution creditor who has caused the property to be seized.38 
It might be suggested that seizure should not be the event that closes off the 
security interest holdefs ability to perfect his or her security and to claim priority 
over the writ. Arguably, a security interest holder should be at liberty to perfect 
his or her security anytime up to the point of the sheriffs sale of the seized 
property, as long as the creditor who has effected seizure and instructed sale is 
reimbursed his or her thrown-away costs. We think, however, that such an 
arrangement would be overly solicitous for the secured creditor. We think that 
it is reasonable to permit the creditor to rely on the state of the register in 
determining whether or not to proceed with enforcement sale after seizure. 

RECOMMENDATION 20: 

PRIORITIES BETWEEN SECURITY INTERESTS AND 
REGISTERED WRITS 

A security interest, whether perfected or not, that exists 
at the time the writ is issued should have priority over 
the writ, whether the writ is registered or not, except 
that where there has been seizure under a writ the 
interest arising by reason of the seizure should have 
priority over an unperfected security. 

36(...continued) 
judgment debtor within the province, and, if it is 
registered, takes priority over a security interest 
which has not been registered or which is registered 
after the writ of execution is registered . . . . 

37 Jelleff v. Wilkie (1896) 26 S.C.R. 282; Price v. Materials Testing Laboratories 
(1976) 5 W.W.R. 280 (Alta. S.C.T.D.). 

38 PPSA, S. 20(l)(a). 
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F. Time Considerations - Time of Issuing, Duration 

Our proposals contemplate that the writ of enforcement could be issued 
anytime after entry of the formal judgment. We considered whether it should be 
possible to have the writ issued immediately upon pronouncement of the 
judgment and before formal entry of the judgment. Certainly, there will be 
occasions when the creditor fears that the debtor will take steps to frustrate enfor- 
cement proceedings and will be anxious therefore to have the writ issued as soon 
as possible. We have concluded, however, that certainty as to the terms of the 
judgment is more important than allaying the creditor's fears in such a case. 
Although it might require considerable effort, the creditor who has such fears will 
simply have to ensure that the judgment roll is formalized without delay. 

Under the present Rules 355 and 356, the writ of execution can be issued 
anytime within six years from the date of the judgment. After the six-year period 
has expired, the creditor must apply for leave to issue a writ. 

We think that this six-year limitation serves no useful purpose and would 
discontinue it. The only situations where leave should be required to issue a writ 
of enforcement are those where the parties have changed and it is necessary to 
establish that the person desiring to issue the writ has the legal authority to do 
so. This situation is also covered by the present Rule 356. 

As to the duration of the writ of enforcement, we consider that the present 
Rule 363 deals properly with this issue. It provides: 

Unless otherwise provided by any statute, and except 
for the purposes of that statute, every writ of execu- 
tion remains in force so long as the judgment on 
which it is issued remains in force. 

A provision to this effect should be included in the reformed statute. In our 
Report on  limitation^,^^ we have recommended that a judgment should remain 
in force for 10 years. 

39 Alberta Law Reform Institute, Report No. 55, Limitations (Edmonton: 
ALRI, 1989), at 42. 
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RECOMMENDATION 21: 

TIME OF ISSUING WRIT AND DURATION OF WRIT 

The judgment creditor should be allowed to issue a writ 
of enforcement anytime after entry of the formal 
judgment and during the time that the judgment is in 
force. 

The existing rule, which says that after six years a writ 
can be issued only with leave, should be abandoned. 

The writ of enforcement should continue in force for so 
long as the judgment on which it is issued remains in 
force and the debt remains unsatisfied. 



CHAPTER 3 
DISCOVERING DEBTORS' ASSETS 

A. Extraiudicial Discovery 

To undertake any specific enforcement procedure, the creditor must have 
some specific information regarding the debtor and his assets. Seizure, for 
example, is not likely to succeed unless the creditor provides the sheriff with 
information as to where the debtor resides or where his or her property can be 
found. Garnishment cannot be undertaken unless the creditor knows of a debt 
owed to the enforcement debtor. 

The enforcement system itself gives the debtor little assistance in 
discovering the information that he or she requires. There is one procedure, 
examination in aid of execution, that the creditor can use for this purpose, but, 
as we suggest below, it is not an effective means of acquiring the necessary 
information, and we do not believe it can be reformed to improve its effectiveness 
significantly. 

By far the most important sources of information are those that the creditor 
can tap without the assistance of the courts. These might include the information 
that the creditor acquired when credit was granted or through the course of 
dealing with the debtor, such as where the debtor banks and lives, or for whom 
the debtor works. The creditor might discover property that the debtor owns, or 
in which he or she has a substantial equity, by searching public registries, such 
as the motor vehicles registry, the chattel security registries that currently exist, 
and soon the Personal Property Registry. The land titles registry will soon be 
made accessible for this purpose when searches by the name of the landowner are 
p~ssible.~' Creditors might also have access to the records of credit reporting 
agencies. 

The creditor can also search the sheriff's file for information as to 
enforcement activity that has been undertaken with respect to a particular debtor. 
The reformed enforcement system that we propose in this report contemplates 
improved access to information regarding past and progressing enforcement 
procedures against a debtor. Detailed records of such activity will be maintained 
in the "Enforcement Registry", in which anyone can search." 

The present task, however, is to consider how the more formal processes 
that the law provides for locating the debtor's assets can be improved. 

Land Titles Amendment Act 1988, s. 9 (which enacts 17.3 of the Land Titles 
Act). 

41 For a description of the Enforcement Registry, see Chapter 2. 
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B. Debtor's Assets Ouestionnaire - Voluntary Finanaal Statement 

Other law reform agencies have been of the view that the debtor should 
have a legal obligation to disclose his or her means and circumstances fully, and 
should therefore be required either to complete a questionnaire or to attend an 
examination by the enforcement officer." The Ontario Law Reform 
Commissiona recommended that the creditor be required to attempt to obtain 
a completed questionnaire before being allowed to examine in aid of execution. 
It was contemplated that a court officer would attend upon the debtor to have 
him complete the questionnaire form or that the form would be mailed to the 
debtor with the intent that it be completed and returned. 

The procedure has been proposed for enforcement systems that are 
operated by an enforcement officer and are not reliant on creditor initiative; but 
we do not think that this distinction would, by itself, make the proposal 
inappropriate for the creditor-driven system. 

The merits of the questionnaire idea are that it would eliminate the need 
for oral examination in most cases and that the required information would be 
obtained more quickly than by using oral examination. There would be a saving 
of time and expense for all concerned. Furthermore, the information obtained 
could be made available to other creditors much more easily than is possible at 
present with the oral examination for which a transcript is usually not obtained. 

Weighing against the proposal is the likelihood that many debtors would 
ignore a mailed questionnaire or would not provide full and complete 
information. Designing a standard form that could cover all contingencies would 
be difficult. If such a form were designed, it might well be too complicated for 
many debtors to complete unassisted. The process of getting the debtor to 
complete the questionnaire could be as complicated and as frustrating as the 
present process of compelling him or her to attend an examination. 

We asked for comment on the questionnaire idea in our Report for 
Discussion, and the response was almost universally negative. Respondents 
thought that the procedure would be impractical, unlikely to provide any real 
benefit, and would delay the process of examination in aid to the disadvantage 
of creditors. One respondent observed: 

The idea of sending a written questionnaire to the 
debtor for completion and return is commendable, but 
not practical. Debtors fail to show up on 

" Report of the Committee on the Enforcement of Judgment Debts (London: 
HMSO, 1969), Cmnd. 3909, at 82-3 [hereinafter Payne Committee]; 
Ontario Law Reform Commission, The Enforcement of Judgment Debts and 
Related Matters, Part I (Toronto: OLRC, 1980, at 155-56 [hereinafter 
OLRC Part 11. 

a OLRC Part 1, ibid. at 158. 
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examinations, let alone answer questions or complete 
undertakings, There is no reason to think that a 
debtor will complete a written questionnaire and 
return it promptly. Someone must administer it and 
. . . the best person is the judgment creditor." 

Another noted that: 

. . . in negotiating a settlement with the debtor, I am 
frequently called upon to request that the debtor 
complete a statutory declaration as to his present 
assets and liabilities. If the debtor retains a lawyer, 
these are usually completed in a satisfactory form, 
although even then the declarations are sometimes 
incomplete. If the debtor does not have a lawyer, 
invariably there is some deficiency or oversight, 
whether by design or inadvertence, as to the debtor's 
a~sets.'~ 

We agree with our respondents and do not recommend the adoption of an 
assets questionnaire; however, we do think that a variation on the idea would 
serve a useful purpose. 

The general difficulty that creditors encounter in determining what assets 
their debtors have can result in harsh consequences for some debtors. This is 
because the system does not permit a creditor to distinguish easily between a 
"can't pay" debtor and a "won't pay" debtor. Although enforcement processes are 
useful only against the latter, a creditor who lacks adequate information might 
incur significant costs and subject a debtor who has no exigible assets to 
considerable hardship and inconvenience before he or she discovers that the effort 
is in vain. 

We think that there is a means by which a debtor can protect himself or 
herself from the hardship, inconvenience and waste that the system can produce 
in such circumstances. The debtor should be given the opportunity to file with 
the sheriff a sworn statement of his or her assets and liabilities, which can show 
the creditor whether enforcement processes are warranted. The statement should 
also disclose any dispositions of property that the debtor has made since the debt 
was incurred. A form for the statement should be readily available in the sheriff's 
office and other agencies so that debtors can easily complete it and have it filed. 
The form should be sufficiently simple that the ordinary debtor will not require 
the assistance of a lawyer to complete it. The debtor would be obliged to submit 
to cross-examination by the creditor on this statement if the creditor wanted it. 
Such examination would be in addition to examination in aid of execution if the 

" Letter from F. Bennett, Toronto, to the Institute (February 5, 1987). 

45 Letter from P. Vaartnou, Edmonton, to the Institute (November 20, 
1986). 
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creditor wished to avail himself or herself of both processes separately. It might 
be that few debtors will use this opportunity. Its availability, however, would 
allow the "can't pay" debtor a means of identifying himself or herself, and would 
give the creditor some justification for assuming, in the absence of the statement, 
that there is something to enforce the judgment against. 

Obviously, the statement should be available for inspection by all 
enforcement creditors of the debtor. 

RECOMMENDATION 22: 

VOLUNTARY FINANCIAL STATEMENT 

The enforcement debtor should be given the opportunity 
to file with the sheriff a sworn statement of his or her 
assets and liabilities and the dispositions of property he 
or she has made since the debt was incurred. A simple 
form, on which such a statement can be made, should be 
available to debtors from the sheriff. The debtor should 
be subject to cross-examination on the statement by the 
creditor. The statement should be available to all 
enforcement creditors of the debtor. 

C. Examination in Aid of Execution 

The Rules of Court provide a process that a creditor may use to discover 
information regarding a debtor's assets. The process is called "examination in aid 
of e~ecut ion" .~  

A creditor wishing to use the process makes an appointment for the 
examination with either the public court reporters or a private court reporter and, 
at least 48 hours before the appointment, serves the debtor personally with a 
notice of the appointment. 

If the debtor attends, he or she is examined under oath as to his or her 
assets at the time the debt was incurred, present assets and the particulars of any 
disposition of assets made since the debt was incurred. Unlike other 
jurisdictionstU where the examination is conducted by an official of the court, in 
Alberta, the examination is conducted by the creditor, or more usually, the 

46 Rules 372-380, 382. 

47 The British Columbia Rules of Court provide, for example, that the 
examiner shall be the court, a master, or a registrar designated as an 
examiner by the chief justice: Rule 42(31). 
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creditor's lawyer. Usually, the court reporter presides at the examination-there 
is no other judicial officer p r e ~ e n t . ~  There is no requirement that a transcript 
be prepared, and we are told that, except where the amount of the judgment is 
large, it is rare for the creditor to order a transcript. There is no requirement that 
the transcript, if one is prepared, be filed with the sheriff. 

The Rules contemplate similar examinations of officers of debtor 
corporations," employees or former employees of the debtor," transferees from 
a debtor;' persons or corporations in possession of property of the judgment 
debtor:' or any party or person "where a difficulty arises in or about the 
execution or enforcement of a judgment".53 In the latter four cases, a court order 
permitting the examination must be obtained first. Examinations of the debtor 
or of an officer of a corporate debtor can be undertaken without an order. Only 
one examination of the debtor may be conducted each year.u 

Our study of a sample of sheriff's office files from 1980 and 1981 suggested 
that the process was not used extensively. Appointments for examination in aid 
of execution were issued in only 7.4% of the cases where a writ of execution had 
been issued. The files did not contain sufficient information for us to determine 
how many examinations were actually held. Some practitioners who commented 
on our study suggested in interpreting these figures that it should be kept in 
mind that the procedure is often not used because the amount of the debt is too 
small to justify its use. A better foundation for conclusions about the extent of 
use of the procedure would be provided if small judgments were eliminated from 
the sample being assessed. 

Where the debtor fails to attend, the creditor may apply for an order that 
the debtor be held in civil contempt.55 The practice is that on the first failure to 
attend the court will issue only an order that the debtor attend at a second 
appointment. The order and the second appointment must be personally served 
on the debtor. If the debtor fails to attend on the second occasion, the court may 
issue a contempt order. 

48 Rule 728. 

49 Rule 373. 

" Rules 372(3), 373(2). 

51 Rule 374. 

52 Rule 375. 

53 Rule 379. 

54 Rule 372(2). 

55 Rules 377,378. 
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We are advised by the public court reporters in Edmonton that one 
reporter is assigned to attend "in aids" every afternoon except Monday. The 
public reporters currently book up to five examinations an afternoon, but it is 
unusual that all 20 appointments available in each week are booked. In Calgary, 
two reporters are available on Monday and Friday afternoons for four 
appointments each. The 16 weekly appoinbnents are often all booked, but 
cancellations are routine. There are official court reporters in each of the other 
judicial districts in Alberta, and they are also available to conduct examinations 
in aid in their judicial districts. We were advised that there is no significant delay 
in obtaining an appointment for an examination from the public reporters. In 
addition, there are many private court-reporting services in both Calgary and 
Edmonton that conduct examinations in aid of execution. There would appear 
to be no deficiency in the capacity of the system to accommodate the current 
demand for examinations in aid. In fact, given the number of cancellations and 
"failures to attend, the existing capacity appears to be under used. 

There does not seem to be a problem concerning the scope of examination, 
for the Rules of Court and the cases interpreting them permit the creditor a broad -. 
scope." 

We do not think that there is any need to alter the present restriction of 
one examination per creditor per year either. The Ontario Law Reform 
Commission recommended that the period be reduced to six months as part of 
a restructuring of the discovery procedure, which included the questionnaire idea 
that we have decided not to adopt." Given that examination by another creditor 
is possible without order, and that a creditor can apply for an order permitting 
further examination before the expiration of a year, if there is good reason for 
having a further examination, we are of the view that the present restriction is 
appropriate as a check on the harassment of debtors. 

Practitioners seem to have two basic complaints with respect to the 
examination in aid of execution procedure. First, the creditor rarely learns 
anything useful. One practitioner observed, without intended cynicism, that if the 
debtor shows up it is usually because he or she has no exigible assets." 

56 Beau Monde Ladies' Tailoring Co. v. Barrett (1925) 3 D.L.R. 957 (Ont. S.C.); 
Killops v. Potter (1915) 9 W.W.R. 181 (Alta. S.C.). 

'' Ontario Law Reform Commission, The Enforcement of Iudgrnent Debts and 
Related Matters, Part I1 (Toronto: OLRC, 1981), at 161 [hereinafter OLRC 
Part 21. The Ontario Commission contemplated that there would be 
only one examination or questionnaire during the six-month period for 
all creditors. Under our present system, each creditor is entitled to one 
examination per year. 

58 The court can be of considerable assistance to a creditor, however, 
where it is apparent that the debtor is being unco-operative and evasive 
in an examination in aid of execution. See 111246 Construction Ltd. v. 

(continued ... ) 
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Second, more often than not the debtor does not attend. The various 
reporters that we consulted estimated the "no-show" rate to be between 60 and 
go%.- 

We do not think that there is any reform that could remove the first 
complaint. We observed above that the examination in aid process is usually 
used only where the creditor has been unable to discover any or sufficient 
exigible assets using extrajudicial methods of inquiry. The examination process 
is usually tried only as a last resort, and like most last resorts it often fails to 
satisfy. This is not the fault of the procedure. 

For many creditors, the usefulness of the examination in aid process has 
little to do with discovering the debtor's assets. Its main usefulness is as an 
inducement to the debtor to make some arrangement for payment of the 
judgment to avoid having to attend for examination. Students-at-law learn early 
in their careers never to agree to a postponement of an "in aid" except in return 
for payment or at least the debtor's consent to an order to attend a second 
appointment. If the debtor attends, even though the creditor might not learn 
anything of significance by the formal examination, the creditor's solicitor and the 
debtor have an opportunity to discuss the situation and perhaps come to some 
arrangement for satisfaction of the judgment. For the accomplishment of these 
purposes, the existing procedure is adequate. 

As for the second complaint, the problem is with the cumbersome nature 
of the system by which attendance is enforced. One of the most significant 
uractical vroblems arises out of the number of "versonal services" that the 

A 

procedure requires. The appointments and notices of motion for orders requiring 
attendance or citing. the debtor in contempt must all be personally served. Service 
usually involves sywficant cost and frequently cannot be accdmplished easily, 
especially when the debtor is unco-operative, which is often the case. In addition, 
attendance by the creditor's solicitor, for the examination appointments at which 
the debtor does not appear and at the court applications to secure orders 
requiring attendance, creates a significant cost for the creditor, not to mention the 
costs of the court reporters for attending an aborted examination. In most cases, 

"(...continued) 
Strathmore investments Ltd. (1989) 66 Alta. L.R. (2d) 409, where Master 
Breitkreuz ordered that three of the defendant's employees appear for 
examination and that the defendant file an affidavit of documents on the 
disposition of assets from the date of the statement of claim. Costs on a 
solicitor-client basis were awarded to the creditor. 

59 In our empirical study, we found 13 cases where an application for an 
order was made upon the debtor's failure to attend the first 
appointment. An order requiring attendance was granted in 10 cases. 
The debtor still failed to attend in three of these cases-the files did not 
indicate if the debtor attended in the other seven. In one case, the 
debtor was committed for contempt. 
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the likelihood of recovering these costs is remote. These practical realities 
probably militate against the use of the procedure to a significant degree. 

We do not think that there are any reforms that would improve 
sigmficantly the existing procedure for compelling attendance. We agree that the 
repeated requirements for personal service and the series of appointments and 
applications that the present practice require make the procedure cumbersome 
and impractical in many cases, but each of these elements in the procedure is 
required and cannot reasonably be removed." 

(1) Information for the Assistance of Other Creditors 

There is one minor reform that we would recommend, however. The 
Ontario Law Reform Commission recommended that a transcript be prepared of 
every examination in aid and that a copy of it be filed with the sheriff so that the 
information assembled by the examination process could be used by all 
~reditors.~' 

The idea is attractive, but we do not think it would be practical in Alberta. 
The reporters that we consulted indicated that at present a transcript is ordered 
in less than 10% of the cases where an examination is conducted. Of course, this 
does not mean that no useful information was obtained in those cases where no 
transcript was ordered, though that might well be the case. It is at least equally 
as likely that the solicitor conducting the examination made a note of the 
information that would be useful in subsequent enforcement efforts and thus 
avoided the expense of a transcript. 

To require that a transcript be prepared in every case would be to render 
the process considerably more expensive than it is at present and to discourage 
the use of the process. The requirement therefore might well not result in a net 
increase in the amount of information that is filed with the sheriff and to which 
other creditors can obtain access. 

We do suggest, however, that where an examination has been conducted, 
the creditor should be obliged to inform the sheriff so that an entry to that effect 
can be made in the Enforcement Registry. Other enforcement creditors should 
have the right to order a transcript from the officer who conducted the 
examination if they wish. 

" We considered whether it would be acceptable to alter the service 
requirements to pennit service by ordinary mail of the appointment, or 
at least of notices of motion for orders to attend or any order short of an 
order holding the debtor in contempt. We concluded that such a 
change would not improve the situation. It would be unlikely that the 
court would hold a debtor in contempt if the first document that it was 
certain that he or she had received was the notice of motion for the 
contempt application. 

OLRC Part 1, supra, note 42, at 163. 
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It was suggested to us that the creditor who conducts an examination in 
aid should have the right to keep the information developed confidential. We do 
not accept this suggestion. There should be no privilege attaching to the 
information that is obtained on an examination in aid. The Rules of Court 
contemplate the transcript of any examination being available to interested 
parties." We maintain that all creditors with subsisting writs of enforcement are 
interested parties. The idea that the creditor who conducts an examination in aid 
could have some proprietary interest in the information obtained is completely 
inconsistent with the sharing principle that we consider to be fundamental to the 
existing and proposed enforcement system. 

RECOMMENDATION 23: 

INFORMATION FOR THE ASSISTANCE OF OTHER 
CREDITORS 

There should be no requirement that a transcript of 
every examination in aid be prepared, but creditors 
should be obliged to inform the sheriff's office of 
examinations held so that this information can be 
entered in the Enforcement Registry. Other enforcement 
creditors may order a transcript from the officer who 
conducted the examination if they wish. 

D. Third-pare Information 

We observed above that a judgment creditor can use the examination in aid 
of execution procedure to examine third parties who might have information 
about the debtor's assets. Employees and former employees, transferees from the 
debtor, and persons in possession of the debtor's property can all be examined 
with the permission of the court.63 We would not propose any change to this 
arrangement, but we would add an alternative means of obtaining information 
from third parties. We think that it ought to be possible for the creditor to obtain 
a court order requiring a third party, who it is reasonable to expect would have 
information with respect to the debtor's assets, to provide that information to a 
creditor without a formal examination being conducted. 

" Rule 725. For consideration of the confidentiality of information 
developed on examination for discovery, see Kyuquot Logging Ltd. v. 
British Columbia Forest Products Limited et al. [I9861 5 W.W.R. 481 
(B.C.C.A.). 

63 Rules 372, 374, 375. 
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The procedure that we envision would be similar to that employed by 
Revenue Canada under the authority of the federal Income Tax Act, which 
provides: 

231.2(1) Notwithstanding any other provision of 
this Act, the Minister may, subject to subsection (2),ffl 
for any purpose related to the administration or 
enforcement of this Act, by notice served personally or 
by registered or certified mail, require that any person 
provide, within such reasonable time as is stipulated 
in the notice, 

(a) any information or additional information, 
including a return of income or a 
supplementary return; or 

(b) any document. 

The difference between that procedure and the one that we propose is that 
no prior court approval is required under the Income Tax Act section, but we think 
that such an order should be required in the context that we are considering. We 
consider that this is necessary so that fishing expeditions that would greatly 
inconvenience third parties can be avoided. Moreover, in the procedure that we 
suggest, the third party should be paid a reasonable sum to compensate for 
inconvenience. 

There is one particular context in which we think that this procedure 
would be useful and where we think that a court order should not be required. 
It is impossible, at present, to search by name of the debtor at the land titles office 
to determine if the debtor owns any land in Alberta; however, land ownership 
records that could be searched by name are maintained by the various 
municipalities. Some municipalities will permit access to this information; others 
will not. 

We were advised by some municipalities that they have adopted a strict 
policy because of complaints that the information obtained from municipal tax 
rolls was being misused by some, particularly real estate agents. For example, 
City of Edmonton officials advised that they release only the information that 
they are obliged to release under the Municipal Tax Act." 

Subsection (2) is not relevant to our purposes. 

65 See ss 111, 112. The act requires municipalities to provide only 
information as to the tax status of land identified by legal description or 
municipal address. 
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The City of Edmonton has adopted a Freedom of Information Bylaw," 
which expressly recognizes that "all municipal information should be made 
available to all persons requesting the same unless compelling reasons weigh 
against the release of certain information." Under the Bylaw, "information of a 
personal or private nature respecting an identifiable individual or corporation . 
. ." is exempt from release. We were advised by the director of tax collection for 
the City of Edmonton that her department has been instructed that information 
on land held by a named individual is exempt from release under the Bylaw. 

The City's position is understandable. While enforcement creditors are 
legally entitled to know what assets an enforcement debtor owns, and should 
therefore have access to the information regardless of whatever personal or 
private character it may have, the City has no means of distinguishing between 
requests for information from enforcement creditors and other persons who have 
no legal entitlement to it. The City requires some means of knowing that the 
information is for enforcement purposes before it should be obliged to release it. 
We suggest that a certified copy of the writ of enforcement in favour of the party 
requesting the information would be s~ff ic ient .~~ 

Of course, if a creditor wanted access to information in the hands of a 
municipality other than information as to land owned by the debtor as indicated 
by the municipal tax rolls, the general third-party information procedure would 
be applicable. 

RECOMMENDATION 24: 

THIRD-PARTY INFORMATION 

Where a reasonable possibility that a third party has 
information regarding the debtor or his or her assets is 
established, and there is no reason why the third party 
should not be called upon to reveal the information to 
the creditor, the court should be able to order the third 
party to reveal the information to the creditor. 

" Bylaw 6865, adopted March 9, 1982. 

" When searches by name are possible at the Land Titles Office, this 
application of our proposed procedure will probably not be required; 
however, we are advised that it might be some time before this is 
possible. 
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A court order should not be required, however, to 
compel municipalities to release information as to 
whether or not an enforcement debtor is shown as the 
owner of land on municipal tax rolls. A municipality 
should be required to reveal this information to an 
enforcement creditor upon payment of a reasonable fee. 
The municipality might validly require production of a 
certified copy of the writ of enforcement to be satisfied 
that the creditor has a legitimate interest in obtaining 
the information. 



CHAPTER 4 
SEIZURE: THE GENERAL PROCESS 

A. The Seizure Process 

The usual method of enforcement against specific tangible chattels is 
seizure. It is a process by which the general "binding effect" of the writ of 
enforcement is transformed into a specific effect with respect to specifically 
identified assets of the debtor.@ 

The process of seizure begins when the creditor delivers written 
instructions to the sheriff to effect the seizure. Usually, the instructions suggest 
where the seizure should be carried out and what property should be seized. 
They also include such indemnity as the sheriff requires against liability for 
wrongful seizure. The sheriff assigns a bailiff to carry out the instructions. 

In the typical case, the bailiff attends at the suggested premises, identifies 
the property to be seized, considers whether it is exempt from seizure, and, if it 
is not, serves the debtor or the person in whose custody the property is found 
with a "Notice of Seizure". Usually, the bailiff asks the debtor to complete a 
"Bailee's Undertaking", by which the debtor agrees to hold the seized property as 
bailee for the sheriff and to yield possession of it to the sheriff when requested 
to do so. 

In addition, the bailiff gives the debtor a "Notice of Objection to Seizure" 
document and a stamped envelope addressed to the sheriff. The debtor can use 
these to initiate an objection to the seizure. 

If no objection is initiated within a prescribed time, the creditor can instruct 
the sheriff to remove and sell the seized goods. If the debtor has filed an 
objection, the creditor must apply to the court for an order permitting the removal 
and sale of the seized goods. Upon this application, the court deals with the 
debtor's objection and, if it is without merit, orders the removal and sale of the 
seized property. 

After the seized property is removed, it is usually sold at a sheriff's 
auction. The proceeds are then distributed according to the ECA. 

This simple description of the seizure process might suggest that the 
process operates smoothly. In fact, even in the typical case, several of the steps 

Dunlop, supra, note 1, at 373 describes the purpose of the process of 
seizure as being: 

. . . to vest in the sheriff what has been described as 
a special property in the goods, so that an action for 
trespass or trover may be maintained against any 
person who takes them away. 
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described above produce considerable operational friction. Our approach will be 
to examine individual components of the seizure process in detail, to identify the 
friction-producing features, and to propose refoims to remove or reduci that 
friction. 

B. The Sheriff's Role 

(1) Exclusive Authority 

The sheriffs authority to effect seizure is exclusive. The writ of execution, 
which is the basis of that authority, cannot be addressed to anyone other than the 
sheriff. The Seizures Act and ECA, which together contain the legislation 
governing seizures under writs of execution, do not contemplate anyone other 
than the sheriff or the sheriff's bailiffs carrying out this function. 

At least one of the respondents to our Report for Discussion suggested that 
serious consideration should be given to using private bailiffs to carry out 
seizures. Our respondent said: 

We believe you should consider the question of 
private bailiffs. While the privatization of seizure 
process needs to be carefully circumscribed (and in 
that context particularly strict qualification 
requirements are needed for people who will act as 
bailiffs, perhaps even the standards of a trustee in 
bankruptcy), we feel that execution creditors' remedies 
would be greatly advanced by the addition of private 
bailiffs. At the same time realizations that occur 
through private bailiffs should have to go for 
distribution to the common government office, the 
Sheriff's office, to work with the sharing principle.69 

There has been some experience with private bailiffs in this jurisdiction in 
the context of distress seizures, ie, seizure under a security instrument. Section 
18 of the Seizures Act contemplates the court permitting seizure to be carried out 
by someone other than the sheriff. We do not believe that the experience is 
extensive. 

We do believe that private bailiffs should not be used for enforcement 
seizures. The use of private bailiffs would require substantial supervision and 
quality inspection. We think that the public resources required for training, 
testing of qualifications, and supervision of the operations of private bailiffs 
would be better directed to the maintenance of high standards of competence and 
efficiency in the sheriff's office. 

69 Letter from J. Coutts, President, Mortgage Loans Association of Alberta, 
to the Institute (October 7, 1986). 
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Moreover, the seizure process produces a situation that can potentially 
jeopardize the public peace. We consider it desirable that a public official, an 
officer of the peace who owes his or her first duty to the court and not to the 
creditor, carry out the seizure. We think that enforcement seizures in the context 
of a judgment debt are quite distinct from seizures under security interests, where 
the debtor has agreed that in the case of default the property will be removed 
from his or her possession. 

We would recommend that there be no change in the present exclusivity 
of the sheriff's function in relation to seizure in enforcement proceedings. 

RECOMMENDATION 25: 

SHERIFF'S EXCLUSIVE AUTHORITY TO SEIZE 

The present requirement that seizure must be carried out 
by the sheriff, or a person authorized by the sheriff, 
should not be changed. 

(2) Territorial Authority 

Under the present system, seizure instructions must be delivered to the 
sheriff of the judicial district in which the assets of the debtor are located. If the 
debtor owns assets in more than one judicial district, a separate writ of execution 
and separate seizure instructions must be delivered to the sheriff of each judicial 
distri~t.~' If the debtor's exigible assets are located just beyond the boundary of 
one sheriff's district, that sheriff has no authority to seize them. 

Previously, we recommended that the binding effect of the writ of enforce- 
ment be province wide. All property of the debtor should be bound by the 
delivery of one writ of enforcement, regardless of where the debtor's property is 
in the province and, in particular, regardless of whether or not it is in the judicial 
district of the sheriff to whom the writ is delivered. 

We think that it is the natural and logical extension of this recommendation 
that the authority of sheriffs to undertake enforcement process extend beyond the 
boundaries of their judicial districts to the boundaries of the province. A creditor 
should be able to deliver seizure instructions to any sheriff, and the sheriff 
receiving them should have the authority to effect seizure anywhere in Alberta. 

The receiving sheriff should also have the authority to assign the 
ir,structions, or part of them, to any other sheriff if it is more convenient for that 
sheriff to effect all or part of the instructed seizure. The procedure for such 

-- 

" ECA, s. 4(1)(3). 
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assignments would be a matter for those in charge of the administration of the 
sheriffs' offices. It would be necessary for the assigning sheriff to give notice of 
the assignment to the instructing creditor so that he or she would know which 
sheriff to look to for a report. 

This recommendation, like the one regarding the province-wide effect of 
the writ of enforcement, depends on the development of appropriate computer 
technology, both in each sheriffs office and linking all sheriffs'  office^.^' As we 
envision the process, a sheriff who receives seizure instructions would enter these 
on the enforcement registry so that any sheriff in the province, or any creditor, 
would easily be able to determine what seizure activity was under way against 
any particular debtor at any given time. 

RECOMMENDATION 26: 

TERRITORIAL AUTHORITY OF THE SHERIFF 

Each sheriff should have the authority to effect seizure 
anywhere in Alberta. A creditor should be at liberty to 
instruct any sheriff to effect seizure. If the sheriff 
receiving the instructions considers it more convenient 
that another sheriff carry out the instructions, or any 
part of them, then that sheriff should be able to assign 
the instructions, or any part of them, to another sheriff 
and give' notice of the assignment to the instructing 
creditor. 

C. Seizure Instructions 

Written instructions from the creditor to the sheriff should continue to be 
required for the initiation of a seizure. At common law, no such instructions 
were necessary. The sheriff's duty was to proceed in accordance with the 
command contained in the writ of execution. 

The present legislation, however, has introduced the anomaly that although 
the writ of execution commands the sheriff to make the amount of the debt out 
of the goods or land of the debtor, the sheriff must disobey this command until 

" The sheriffs' offices in Edmonton and Calgary already use a 
sophisticated computer system for their internal operations. The 
recommendations that we make in this report would require only a 
slight refinement of those systems and their extension to the other 
sheriffs' offices. 
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written instructions have been received from the ~ r e d i t o r . ~  Our earlier 
recommendation, that the writ of enforcement authorize the sheriff to undertake 
such enforcement procedures as the creditor lawfully instructs, would remove the 
anomaly. 

We are advised that the various sheriffs' offices have differing 
requirements as to the form of the letter of instruction. There should be a 
standard letter of instruction that would be acceptable to all sheriffs. 

RECOMMENDATION 27: 

SEIZURE INSTRUCTIONS 

Written instructions for seizure should continue to be 
required before the sheriff is obliged to initiate seizure. 
A standard letter of instruction acceptable to all sheriffs, 
should be developed. 

(1) The subsist in^ Writ 

Under the present regime, only creditors who have filed a writ of execution 
with the sheriff can give the sheriff seizure instructions." We would propose 
no change here; only creditors who have delivered a writ of enforcement to the 
sheriff should be allowed to instruct seizure. 

The Seizures Act does not expressly require that the writ of execution of the 
creditor giving the sheriff instructions be subsisting when the instructions are 
given.74 Section 29(1) requires the sheriff to disregard every writ in hand that 
is not subsisting when making a distribution of execution proceeds. It is not 
clear, however, whether the sheriff is to disregard seizure instructions received 
from a creditor whose writ is not s~bs i s t ing .~  

R ECA, s. 4. 

" Section 4(1) of the ECA provides that the sheriff is not to undertake 
seizure until instructed by an "execution creditor". The term is not 
defined, but we interpret it to mean a creditor who has filed a writ of 
execution. 

74 A writ is "subsisting" if it, or a renewal statement, was delivered within 
the preceding year. A writ must be subsisting for the creditor to share 
in distributions of enforcement proceeds. 

" Practically, a creditor would be foolish not to make his or her writ 
subsisting before giving seizure instructions; otherwise, the amount of 

(continued ... ) 
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Later in this report, in the discussion of the distribution of enforcement 
proceeds, we recommend the continuation of both the concept of the "subsisting" 
writ and the requirement that renewal statements be filed annually. The express 
requirement that a writ be subsisting for the sheriff to receive seizure instructions 
under it should be introduced to make the law clear and to give further support 
to the requirement that annual statements be filed. This is essential to keeping 
the sheriff's records as accurate as possible as to the total amount outstanding 
against an enforcement debtor. 

RECOMMENDATION 28: 

SEIZURE INSTRUCTIONS - SUBSISTING WRIT 

The sheriff should not accept any seizure instructions 
from a creditor unless the creditor's writ is subsisting at 
the time the instructions are given. 

(2) Content of Seizure Instructions 

(a) Security 

Of what should the seizure instructions consist? On this point, the 
legislation is largely silent. The only express requirement concerns 
indemnification of the sheriff. Section 4(2) of the Execution Creditors' Act provides: 

A Sheriff is not bound to make a seizure under a writ 
of execution until he has been furnished with security 
which he considers to be reasonably sufficient for 
indemnity in respect of 

(a) his fees, charges and expenses, and 

(b) any dairns for damages that might be incurred 
by him in making the seizure and levy and 
anything done in relation thereto. 

We deal with the subject of compensation for loss suffered in the course 
of enforcement proceedings, and the indemnity required of the creditor, in 
Chapter 11 of this report. There we propose basic principles for liability for such 

"(...continued) 
the writ would not be included in the amount levied by the sheriff and 
would not be included in a distribution. But it is not clear if a creditor 
can f ie  a statement to make the writ subsisting after seizure was ef- 
fected and share in the proceeds. 
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losses and the limitations on that liability. We recommend the establishment of 
an "assurance fund,  which would be the exclusive source of recovery of loss for 
which there is liability. 

We suggest that the assurance fund could be built up out of a small levy 
charged to the creditor on the filing of the writ of enforcement with the sheriff. 
In addition, where the creditor was responsible for a loss suffered by a third 
party, the creditor would be liable to indemnify the assurance fund for the 
amount it paid out for the loss. The Crown would be liable to indemnify the 
fund for payments made as a result of the wilful misconduct of a sheriff's officer. 

The existence of an assurance fund would eliminate the need for security 
of the type contemplated by section 4(2)(b) of the Execution Creditors' Act. That 
requirement would be replaced by the assurance fund levy, paid at the time of 
registration of the writ of enforcement. Although the creditor would have 
essentially the same potential liability and obligation to indemnify as under the 
present system, he or she would not be required to give any security to the sheriff 
at the time of instructing enforcement. The experience of claims against the fund 
and of recoveries from creditors required to indemnify the fund would determine 
the amount of the levy. 

One fortunate by-product of the arrangement that we propose would be 
the elimination of a point of friction between solicitors and sheriffs. Frequently, 
the security given to satisfy section 4(2) is an undertaking of indemnity from the 
creditor's solicitor to the sheriff. We understand that this is frequently the only 
form of security that the sheriff will accept. On the one hand, some solicitors 
consider it inappropriate that the willingness of the sheriff to accept seizure 
instruction should depend on the creditor's solicitor's willingness to guarantee the 
ability of the creditor to pay any damages that might arise out of the seizure 
process. 

On the other hand, the sheriff considers the solicitor's indemnity the only 
practical way of proceeding. Most other forms of security, such as a bond or 
deposit from the creditor, would be too onerous on the creditor. Furthermore, the 
present procedure eliminates any need for the sheriff to assess the credit 
worthiness of the instructing creditor or the extent of the security required. Those 
functions can be performed more conveniently by the creditor's solicitor. 

In our judgment, the present procedure is unacceptable. We believe that 
our proposal of an assurance fund eliminates any need to resolve the debate. The 
problem would simply cease to exist. 

The only security that should be required to be given with the seizure 
instructions should be for the fees, charges and expenses of the sheriff. We do 
not think it unreasonable that the sheriff requires the solicitor's undertaking as 
security for these usually small and predictable sums. 
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RECOMMENDATION 29: 

SECURITY 

A creditor who delivers seizure instructions to the 
sheriff should be required to give security for the fees, 
charges and expenses of the sheriff in carrying out the 
instructions. The present requirement of security 
sufficient to indemnify the sheriff in respect of claims 
for damages incurred in making seizure should be 
replaced by an "assurance fund levy", paid at the time of 
filing the writ of enforcement with the sheriff as 
described in the recommendations below dealing with 
the establishment of an assurance fund. 

(b) Information as to the debtor's assets 

In practice, and in addition to the statutorily required indemnity, the 
seizure instructions usually include such information as the sheriff will require 
to attempt seizure, such as the location where the exigible assets of the debtor are 
likely to be found, and the documentation that the sheriff requires to effect 
seizure. 

The practical requirement of providing information is not, however, a legal 
requirement. Professor Dunlop observes that: 

As the cases stand, it would appear to be wrong for 
the sheriff to refuse to seize simply because the 
creditor refuses to supply such inf~rmation?~ 

The common law duty of the sheriff under a writ of execution included a duty 
to ascertain the location of the execution debtor's goods.n 

Today, it is quite impractical to expect the sheriff to engage in the type of 
investigative function that, technically, the law would seem to require. Such a 
requirement would be inconsistent with the creditor-driven nature of the 
enforcement system. Creditors who fail to provide such information to the sheriff 
are bound to be disappointed. The statute should expressly require the 
instructing creditor to provide the sheriff with information necessary to support 
a seizure attempt. 

76 Dunlop, supra, note 1 at 385. 

" 17 Halsbury's Laws of England (4th) 5 465. 
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Practically, the legislation cannot prescribe the specific information that a 
creditor must give to the sheriff. We think it sufficient if the requirement is 
expressed in general terms and is supported by the description of the sheriff's 
duty to attempt seizure. No duty to attempt seizure should arise until the sheriff 
is in receipt of information sufficient to support the attempt. When the sheriff 
does not have reasonably sufficient information the seizure instructions should 
be rejected. Determination of what is "reasonably sufficient" can be left to the 
sheriff, with such assistance as will undoubtedly develop through judicial 
interpretations of the provision establishing the requirement. At the very least, 
the creditor should identify a location where it is reasonable to expect to find 
assets belonging to the debtor. 

RECOMMENDATION 30: 

INFORMATION AS TO DEBTOR'S ASSETS 

The creditor should be required to provide the sheriff 
with such information as the sheriff reasonably requires 
to attempt seizure. The sheriff should be under no duty 
to attempt seizure until in receipt of such information. 

(c) Documentation 

In practice, the creditor provides the sheriff with the documentation that 
is required to effect seizure. This includes the necessary copies of the notice of 
seizure in the appropriate form, and the notice of objection to seizure and a 
stamped envelope addressed to the sheriff. There is no provision in the Seizures 
Act that expressly requires the creditor to provide these documents with his or 
her instructions. The only requirement is that the sheriff have them when seizure 
is attempted?' 

So that the entire process might be clear from the legislation, we 
recommend that the documentation requirement be included in the statement of 
the necessary contents of the seizure instr~ctions.~ 

78 Seizures Act, ss 25, 260). 

r, Below we recommend continuation of the sticker procedure now 
established by s. 25. As stickers are not "required" to effect seizure, they 
are not among the documents that the creditor should have to provide 
to the sheriff. 



SEIZURE - GENERAL PROCESS 

RECOMMENDATION 31: 

DOCUMENTATION 

The seizure instructions should include such 
documentation as the sheriff will require to complete 
the instructed seizure. 

D. Mechanics of Seizure 

(1) How Seizure is Effected 

The existing requirements for effecting seizure are a mixture of statutory 
and common law requirements. The statutory requirements are found in section 
25(1) of the Seizures Act: 

(1) To effect the seizure of any goods or chattels under any writ of 
execution or under any distress, the person authorized to effect the seizure 

(a) shall serve on the debtor, and if there is more than one 
debtor, on each one of them, or on some adult member of his 
household, 

(b) shall attach to the goods to be seized or some or all of them, 
or 

(c) shall post up in some conspicuous place on the premises on 
which the goods or some part of them are at the time of 
seizure 

a notice in the prescribed form and a notice of objection to seizure in the 
prescribed form. 

The prescribed form of notice of seizure begins, "Take notice that [the 
creditor] has caused the following goods to be seized to satisfy a claim against 
you for . . Implicit in this is a requirement that the seized goods be 
identified in the notice of seizure. The description of the goods need not be too 
detailed, so long as it lets the debtor know just what has been seized, and what 
has not been seized: 

I think it is necessary for the sheriff, or his bailiff, or 
any person making a seizure to make it very clear 
what goods he is seizing. That is to say, the goods 
must be so designated, even in general terms, that 

Alberta Regulation 491/81. 
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they can be differentiated from any other goods of a 
similar kind that are on the premises.s' 

It is easy to imagine circumstances where it would be very difficult to 
describe seized property in a manner that would be sufficient to distinguish it 
from property that has not been seized. With such situations in mind, section 
25(3)-(5) of the Seizures Act provides a "sticker procedure". In essence, it provides 
that the sheriff may attach a sticker ("in the prescribed form", of course) to seized 
"goods or chattels" that are not readily distinguishable from other similar goods 
or chattels. It is left up to the sheriff to decide whether to attach the stickers: 
nowhere in the act is it suggested that attaching the sticker is ever a prerequisite 
of a valid seizure. 

From the wording of section 25, it might reasonably be concluded that all 
a sheriff's officer has to do to effect seizure is comply with the requirements of 
section 25. It has been held, however, that these requirements add to, rather than 
replace, the common law requirements for a valid seizure.82 Both sets of 
requirements must be met, and they must be met s i m u l t a n e o ~ s l ~ . ~  

The common law requirements for a valid seizure are less precise than are 
the requirements of section 25. Authoritative statements of the common law 
requirements tend to be couched in generalities. The two primary requirements 
seem to be that the sheriff's officer go to the premises or place where the property 
to be seized is located, and that the officer take some positive step to indicate that 
a seizure is being made. Halsbuxy's describes the requirements like this: 

For an act of the sheriff or his bailiff to constitute a 
seizure of goods it is not necessary that there should 
be any physical contact with the goods seized, nor 
does such contact necessarily amount to seizure. An 
entry upon the premises on which the goods are 
situate, together with an intimation of an intention to 
seize the goods, will amount to a valid seizure, even 
where the premises are extensive and the property 
seized widely scattered, but some act must be done 
sufficient to intimate to the judgment debtor or his 

'' R V .  Luciuk 119261 3 W.W.R. 453 (Sask. K.B.). This case was concerned 
not with the contents of a written notice of seizure, but with what the 
bailiff must tell the debtor. Nevertheless, it does seem to be a good 
indication of what is required by way of description of the seized 
property in a written notice of seizure. 

82 R. V. V r w m  [I9751 4 W.W.R. 113, per Clement J.A. at 121; Pacific Finance 
Acceptance Co. v. Corbett [I9771 2 W.W.R. 280 (Alta D.C.); United Farmers 
of Alberta Co-operative Limited v. Foothills Sand b Gravel Ltd. 119851 5 
W.W.R. 83 (Alta Q.B.). 

83 United Farmers v. Foothills Sand and Gravel, ibid. 
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employees that a seizure has been made, and it is not 
sufficient to enter upon the premises and demand the 
debt. Any act which, if not done with the court's 
authority, would amount to a trespass to goods will 
constitute a seizure of them when done under a 
writ." 

Professor Dunlop expands on this "deliberately vague f ~ r m u l a " : ~  

For a seizure to be effective, it is not necessary that the 
sheriff physically touch the goods, much less lock 
them up or take them away with him. What is 
required is that the sheriff must "be upon the premises 
where the goods are, or so close thereto, that if his 
authority to seize is disputed by one in actual posses- 
sion he is in a position to lay hands on the goods". . . 
. It would appear that the sheriff must ascertain that 
the seized goods are in fact on the premises where he 
attempts to effect the seizure.86 

The last proposition in this quotation is open to debate. Traditionally, the 
common law has not required that the sheriff see and individually identify each 
item that is to be seized. For example, in one leading case the sheriff was held 
to have effected a valid seizure simply by going onto the debtofs estate, which 
occupied an area of about five square miles, and informing two servants that 
everything was under seizure." 

Dunlop cites R. v. V r o ~ r n , ~  as authority for the proposition that the sheriff 
must ascertain that the property to be seized is on the premises. R. v. Vroom 
involved a criminal prosecution arising out of the accused's failure to deliver up 
property with respect to which he had signed a bailee's undertaking. By a 

- 

" 17 Halsbury's Law of England, 4th ed., at para. 489. 

85 Dunlop, supra, note 1 at 374. 

86 Ibid. It is not dear how, if the sheriff's authority to seize were 
challenged, laying hands on the goods would establish that authority. 
Presumably, the goods could be removed if that were possible; however, 
the "laying on of his hands" would permit the sheriff to swear to the 
existence of the goods in any subsequent proceedings where the validity 
of the seizure was in issue. 

87 Gladstone v. Padwick (1871) L.R. 6 Ex. 203. The under-sheriff also left 
"his man" on the estate. At common law, if someone was not left with 
the seized goods, the seizure might very well be considered to have 
been abandoned. 

Supra, note 82. 
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majority, the Court of Appeal upheld the accused's acquittal, because the bailiff 
had not made sure that the goods he was purporting to seize were actually on the 
premises. This case does suggest that the sheriff's officer must ascertain at the 
time of seizure that the goods to be seized are in fact on the premises. Here, 
though, one must take to heart Professor Dunlop's own warning that decisions 
in criminal cases relating to seizure are not automatically applicable in other 
contexts.@ 

A slightly different interpretation of the majority decision in Vroom is that 
it is but an application of the conventional rule that the sheriff must go to the 
place where goods are located in order to seize them. Whether or not any 
particular goods are at a particular place at the time of a purported seizure is a 
question of fact. If the sheriff does not make sure that a particular item is on the 
premises where a seizure is effected, and if its presence there is later put in issue, 
it could be difficult to prove, especially in a criminal case, that the item was in 
fact on the premises when it was supposedly seized. 

We turn now to the question of how seizure should be effected in the 
enforcement system that we are proposing. Actually, for the "standard" seizure, 
our proposals regarding the method of effecting seizure really amount to fine 
tuning of the existing method. Our objective is to ensure that the method of 
effecting seizure fits in with the function and legal effects of seizure. 

Seizure is the first step in a process by which specific property is taken 
from an enforcement debtor and sold or otherwise converted into money to be 
applied against the enforcement debt or debts. It transforms the somewhat vague 
and distant threat implied in the issuing of a writ into a very concrete indication 
that the debtor is at grave and imminent risk of losing specific property. By 
effecting seizure, the sheriff identifies the property that is liable to be sold (or 
otherwise liquidated) at the conclusion of the process. 

Seizure has certain ancillary legal effects. Perhaps the most important of 
these is that it deprives the enforcement debtor of his or her right to sell or 
otherwise dispose of the seized property. .Before seizure, the enforcement debtor 
is not actually prohibited from selling or otherwise disposing of property bound 
by the writ. The title of someone who buys property from the debtor may well 
be subordinate to the writ, but the sale is not unlawful. After seizure, the debtor 
is prohibited, on pain of criminal prosecution, from selling or otherwise disposing 
of the seized property. 

It is important to note that we have said that seizure deprives enforcement 
debtors of the right to sell or otherwise dispose of the seized property, not that 
it deprives them of the power to do so. This is because we do not intend that the 
mere fact that property has been seized under a writ will affect the title of a third 
person who subsequently acquires the property from the debtor. Instead, the 
position of the third person relative to enforcement creditors will turn on the 

@ Dunlop, supra, note 1 at 373. 
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question of whether or not the third person's interest has priority over any 
relevant writs of enforcement. For the most part, seizure will have no bearing on 
this priority issue.g0 In this respect, our proposals follow the approach now 
taken by section 4 of the Seizures Act, as amended by the PPSA. 

Given the function and intended legal consequences of seizure that we 
have just described, we believe that seizure should be effected in a manner that 
will accomplish two objectives: 

(1) identification of the property that is being seized; and 

(2) communication of the fact and primary legal consequences of 
seizure to the enforcement debtor. 

It probably is desirable that some effort also be made to make the seizure known 
to third parties who might subsequently deal with the enforcement debtor. But 
this is not crucial, because persons who deal with the debtor in ignorance of the 
seizure will not be adversely affected by it. Such persons could be adversely 
affected by the binding effect of the writ, but this has nothing to do with whether 
or not the property has been seized. 

In theory, there is no reason why the objectives of seizure could not be 
accomplished without the sheriff ever setting foot on or coming anywhere near 
the premises where the property to be seized is located. That is, the sheriff could 
effect seizure by identifying the property to be seized in the notice of seizure and 
serving it (along with the other seizure documents) on the enforcement debtor. 
This could fulfil both the "identification" and the "communication" objective. In 
fact, "seizure by notice" is proposed as an optional method of effecting seizure of 
serial numbered goods later in this chapter. In general, however, we propose to 
retain and put in statutory form the common law requirement that the sheriff 
attend at the premises where the property to be seized is located. 

The sheriff's attendance at the place where the property to be seized is 
located can serve several useful purposes. In some circumstances, each of the 

We say, "for the most part" because seizure of property could have 
certain practical consequences. First, most of the situations in which a 
transferee of property that is bound by a writ can get priority over the 
writ depend on the third party's not knowing that the property is 
bound by a writ. We think that a transferee who knows that property 
has been seized should be treated in the same way as a transferee who 
knows that the property is bound by a writ. The former has at least as 
much warning about the danger of dealing with the owner as does the 
latter. Second, if property is seized and removed from the debtois 
possession, it will be difficult for the debtor to transfer possession of the 
property to a third person or to sell it in the ordinary course of his or 
her business. 
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following useful tasks can be accomplished only, or most effectively, by a sheriff 
who attends at the premises where the property to be seized is located: 

- describing and distinguishing the property to be seized; 

- finding out who has possession of the property at the time of 
seizure; 

- estimating the value of the seized property, so as to ensure that 
there is a reasonable relationship between the value of the property 
seized and the amount of the writ or writs; 

- identifying exempt property; 

- explaining the effect of seizure to the enforcement debtor or other 
person in possession of the property; 

- obtaining a bailee's undertaking; 

- removing the seized property, if necessary. 

Taken together, these potential benefits of the sheriff's attendance at the premises 
where the property to be seized is located convince us that such attendance 
should be a required element of most seizures. 

What does the sheriff need to do after arriving on the premises where the 
goods are located? The answer, we think, is that the sheriff should do what is 
necessary and possible to communicate both the fact and the scope of the seizure 
to the enforcement debtor. This can be accomplished by giving the seizure 
documents to the enforcement debtor. The seizure documents would include a 
notice of seizure that identifies the property being seized. The description of the 
property in the notice of seizure should make it clear to the debtor what property 
is at risk of being lost through the seizure process. The sheriff should continue 
to have the option of using the "sticker procedure" as a means of distinguishing 
seized from unseized goods. 

Obviously, the sheriff cannot give the seizure documents to the debtor at 
the time of making the seizure if the debtor is not present. In such a case, the 
sheriff should be required to do one of two things. Preferably, the sheriff should 
give the seizure documents to another occupant of the premises or to someone 
who appears to have possession or control of the property. If no one of that 
description is present, the best the sheriff can do, for the moment, is post the 
documents or attach them to the seized property, as presently required by section 
25 of the Seizures Act. 

The preceding paragraph contemplates two situations in which seizure can 
be effected without the sheriff giving the seizure documents to the enforcement 
debtor at the time of seizure. One problem with either method is that it does not 
necessarily ensure that the enforcement debtor will receive prompt - or any - 
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notice of the seizure. Of course, if the documents are given to an adult member 
of the debtor's household, it is reasonable to assume that the seizure will 
promptly be brought to the debtor's attention. But if they are given, let us say, 
to a warehouseman with whom the debtor's goods are stored, or are simply 
posted on the premises or attached to the property, it is bold to assume that the 
debtor will receive prompt, or even any, notice of the seizure. 

We believe that the consequences of the seizure process for the 
enforcement debtor are serious enough that all reasonable efforts should be made 
to bring the fact that a seizure has taken place to the debtor's attention. 
Therefore, unless the seizure documents are served on the enforcement debtor or 
an adult member of the debtor's household at the time seizure is effected, they 
should be served on the debtor after the seizure is effected. Service would not 
have to be accomplished within any particular time after seizure is effected; 
however, the time given to the debtor for filing a notice of objection would not 
begin to run until service is effected. 

As for the manner of serving the seizure documents on the enforcement 
debtor, we believe that section 70 of the PPSA provides a suitable model. In the 
case of an individual debtor, this would require that the seizure documents either 
be left with the debtor (that is, hand delivered) or sent to the debtor by registered 
mail." 

Inevitably, there will be cases where it may not be practicable to serve the 
seizure documents on the enforcement debtor. In such a case, we think that the 
enforcement creditor should have the option of proceeding as if the debtor had 
been served, and had filed a notice of objection. The creditor would then bring 
an application for removal and sale. Ordinarily, this would also require service 
of various documents on debtor, but the court would be able to make any order 
necessary to deal with problems of service. 

RECOMMENDATION 32: 

EFFECTING SEIZURE 

The method of effecting seizure should be set out in the 
statute, and for a "standard" seizure (seizure of non- 
serial number goods), should consist of the following 
requirements: 

In fact, although one might quibble with some aspects of s. 70 of the 
PPSA, we believe that it provides a satisfactory model for the service of 
documents in our proposed enforcement system. Thus, our draft statute 
contains a "service of documents" section closely modelled on s. 70 of 
the PEA.  
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(a) the property to be seized must be identified in the 
notice of seizure; 

(b) the sheriff must go to the premises or other place 
where the property to be seized is located and do 
one of the following: 

(i) serve the seizure documents on the 
enforcement debtor, an occupant of the 
premises, or a person who appears to be in 
possession of the property; or 

(ii) if there is no one present upon whom the 
seizure documents can be served, post the 
seizure documents on the premises, or attach 
them to property that is seized. 

The sheriff should continue to have the option of 
attaching a sticker to seized property in order to help 
identify it and distinguish it from property that is not 
seized. 

If the seizure documents are not served on the 
enforcement debtor or an adult member of the debtor's 
household while seizure is being effected, they should 
be served on the enforcement debtor later. 

Service of the seizure documents should be effected by 
one of the methods of service set out in section 70 of the 
PPSA. 

(2) Entrv onto Premises 

If the sheriff is to enter onto the premises where the property to be seized 
is located, the law must give him the authority to do so. It must relieve him of 
what would otherwise be a trespass. 

A variety of possible situations must be accommodated. The debtor's 
assets might be located on his or her own premises or they might be on the 
premises of a third party. The sheriff might not be able to gain entry without 
using force. The premises to be entered might be residential or non-residential. 
Different requirements might be called for, depending on the combination of 
factors that the sheriff faces. 
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It might also be necessary to reconcile the provisions regarding entry with 
the law protecting the fundamental rights of the person whose premises are to be 
entered. The Canadian Charter of Rights and Freedoms provides in section 8 
that: 

8. Everyone has the right to be secure against 
unreasonable search and seizure. 

It has not been decided that this section applies to anything but searches 
and seizures in the context of criminal or quasi-criminal investigation; however, 
there is a significant possibility that it does. In the criminal investigation context, 
it has been held that section 8 of the Charter is violated unless there has been 
prior authorization from a neutral officer who relies on specific sworn evidence 
establishing the reasonableness of the intended search and seizure." Does this 
have any impact on the system by which the sheriff's authority to enter and seize 
is established? 

(a) The debtor's premises 

The law regarding the sheriff's authority to enter is found partly in the 
common law and partly in the Seizures Act. It was established at common law 
that the sheriff had the authority to enter an open or unlocked exterior door to 
the debtor's residence but could not break the door to gain entry.93 The Seizures 
Act gives the sheriff the power, not provided by the common law, to break the 
door to gain entry. Section 23 provides that the sheriff may break open the door 
of non-residential premises where it is not possible to effect seizure without doing 
so. In the case of a private dwellin house, a court order authorizing such a 
breabng open must frst be obtained! When the sheriff has gained entry to the 
premises, he has the authority at common law to break open the door to a room 
or other enclosure where exigible goods are kept. Halsbury's states: 

Once an entry has been made, the doors of particular 
rooms, cupboards or trunks may be broken open in 
order to complete the execution. It is not necessary to 
demand that inner doors, cupboards or trunks be 
opened before the breaking?' 

We think that the present law provides satisfactorily for entry onto the 
debtor's premises to effect seizure, leaving aside for the moment the question 
raised by the Charter. We would recommend only that, for the sake of statutory 
completeness, the common law provisions be included in the statute. 

- -- - 

92 Hunter v. Southam Inc. [I9841 2 S.C.R. 145. 

93 Semayne's Case (1604) 77 E.R. 194. 

94 Seizures Act, s. 23. 

95 17 Halsbury's Laws of England (4th) § 467. 
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As to the requirements of the Charter, we think that the existence of an 
unsatisfied writ of execution against a debtor renders entry onto his or her 
premises to effect seizure reasonable, even though exigible assets might not be 
found there. If the sheriff has been given information that certain premises are 
"the debtor's premises", in the sense that he or she resides there or carries on bus- 
iness there, then a reasonable inference arises that exigible assets will be found 
on those premises. We think that the inference justifies the entry. 

Moreover, we think that the inference is strong enough to pre-empt any 
need for independent pre-assessment of the reasonableness of entry, assuming 
that the requirement applies at all in this context. 

We think also that the differences between entries in the context of criminal 
investigations, where considerations of the presumption of innocence and of the 
right to avoid self-incrimination are significant, and entries in the context of 
enforcement, where liability is not in issue and the opportunity for voluntary 
payment is available, render it unnecessary in the latter situation that the 
information upon which the sheriff proceeds be sworn. 

(b) Third-party premises 

As to the premises of a third party, it is necessary again to distinguish 
between residential and non-residential premises. If the sheriff is instructed that 
exigible property is located on a third party's non-residential premises, we think 
that the sheriff should be at liberty to enter onto those premises to effect seizure 
in the same manner that he can enter upon the debtor's premises, assuming that 
no force is required to gain entry. The concern should be for the privacy of the 
third party. We think that concern justifies limitation of the sheriffs right of 
entry in the case of a third p a r v s  residential premises but not in the case of non- 
residential premises that it is possible to enter without the use of force. 

We believe that permitting the sheriff to enter non-residential third-party 
premises if he can do so without using force, and without requiring prior judicial 
consent, would not offend the requirements of the Charter. A non-forceable entry 
of non-residential premises would not be an invasion of privacy as most people 
understand that term, espeaally when the entry is made by an independent 
judicial officer such as the sheriff. 

As to a third party's residential premises, the sheriff takes a considerable 
risk if he enters to effect seizure of the debtor's goods. Lord Denning described 
the law as follows: 

The law on this point seems to be now well settled 
that a sheriff's officer, when he goes into a stranger's 
house to execute process, enters at his peril, to this 
extent, that, if the defendanYs goods are actually there 
that he is to take, or if the person is actually there 
whom he is to arrest, then he is justified by the event. 
But if the goods are not there or if the person whom 
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he seeks is not present, then he is guilty of trespass. 
It seems illogical. It might be said that, if he had 
reasonable cause to think the goods were there or 
reasonable cause to think the person was there whom he 
sought, that should be sufficient justification. But it is 
not so, as I read the authorities. It would be putting 
far too much power into the hands of sheriffs officers 
or bailiffs if it was open to them to excuse an entry by 
saying that they had reasonable grounds. They might 
go and invade a person's house too easily without 
justification. Therefore, the law has made it plain that, 
to discourage them from any unwarranted intrusion, 
they are only justified if they are sure the person is 
there or the property is there. They are only justified 
if that in fact proves to be the case.% 

We think that the means by which the common law protects the third 
party's privacy in the case of residential premises is unwieldy. Placing the sheriff, 
and the creditor, at risk of liability if there is no exigible property of the debtor 
on the premises might inhibit unwarranted intrusions, but it will also facilitate the 
sheltering of exigible assets. A better way to provide the third party with the 
same, or even additional, protection would be to require the sheriff to obtain prior 
judicial authority to enter onto the residential premises of a third party by 
establishing to the satisfaction of the court that it is reasonable to expect that 
exigible goods of the debtor will be found there. We think also that, where force 
is required to enter a third party's premises, a court order should be required 
regardless of whether the property is residential or non-residential. In the case 
of the debtor's premises, an inference arises that, because they are the debtor's 
premises, the debtor's property will be located there. Such an inference does not 
arise in the case of third-party premises. We think that before the sheriff enters 
the residential premises of a third party, or uses force to enter any third-party 
premises, the court should assess the reasonableness of the proposed entry. We 
think that this requirement will satisfy any possible Charter concerns in this 
context. 

In summary, therefore, the changes that we propose to the existing law are 
that the sheriff be required to obtain an order before entering the residential 
premises of a third party and before using force to enter the non-residential 
premises of a third party. In all other respects, we would not alter the present 
law. 

(c) Securitv and comvensation 

Finally, where the sheriff gains entry by the use of force, we think that he 
should have an express obligation to ensure that the premises are secure when 
he leaves, and the third party should have a right to compensation for the cost 

% Southam v. Smout [I9631 3 All E.R. 104 at 109. 
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of repairs required because of the forceable entry, unless it is unreasonable that 
compensation should be paid. For example, it would probably be considered 
unreasonable to order payment where the third party was colluding with the 
debtor to frustrate the seizure attempt. The mechanics for the making and paying 
of a claim for compensation are discussed in Chapter 11. 

RECOMMENDATION 33: 

ENTRY ONTO PREMISES 

Entry: 

The sheriff should have statutory authority to enter onto 
the debtois premises, or the non-residential premises of 
a thud party' to effect seizure. 

Unless he has the consent of a third party to enter a 
thud party's residential premises to effect seizure of the 
debtois property, the sheriff should have the authority 
of a court order to do so. Such an order should be 
granted where there is a reasonable likelihood that 
exigible property of the debtor is located on the 
premises of the third party. 

Use of Force: 

The sheriff should be able to use force to gain entry to 
the debtois non-residential premises without a court 
order. 

Forcible entry to any other premises (the debtor's 
residence or any premises of a third party) should 
require a court order. 

After gaining entry, the sheriff should be able to break 
an interior door or other closure to gain access to the 
debtois property. 

Where the sheriff uses force to gain entry to any 
premises for the purpose of seizure, he should take 
reasonable care to ensure that the property is secure 
when he leaves. 
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Damapes to Third Partv: 

A third party who suffers damages as a result of a 
forced entry should be compensated unless the third 
party could reasonably have prevented the damage. 

(3) Time of Seizure 

Section 18 of the Seizures Act provides that in the case of distress for rent 
a seizure cannot be made except between 5 am and 8 pm. The section makes no 
distinction between seizures at residential premises and seizures at commercial 
premises, but it seems likely that the policy intent was to protect the privacy and 
peace of residences. 

There is no similar restriction as to the time of day when seizure under a 
writ of execution can be effected. We believe that the policy represented by 
section 18 is as appropriate in the case of judgment enforcement as it is in the 
case of lease enforcement. The peace and privacy of a judgment debtor is entitled 
to at least the same degree of protection as that of a defaulting tenant. The 
protection is warranted, however, only in the case of seizures on residential 
premises and, like the section 18 provision, it should be subject to contrary order 
by the court. 

As to the particular hours of restriction, we note that the Collection Practices 
Act section 13(l)(j) prohibits dunning telephone calls between 10 pm and 7 am. 
The Criminal Code section 448 calls for search warrants to be executed by day 
unless the justice authorizing the warrant authorizes its execution by night. Day 
is defined in the Code as "the period between six o'clock in the forenoon and nine 
o'clock in the afternoon of the same day.'M We expect that most Albertans 
would consider either of these ranges, rather than the ones set out in section 18 
of the Seizures Act, to be the hours during which respect for peace and privacy is 
appropriate. We propose that the Criminal Code hours be adopted for seizure, 
because the type of activity involved is  more akin to the execution of a search 
warrant than the making of a dunning telephone call. 

RECOMMENDATION 34: 

TIME OF SEIZURE 

Unless the court orders otherwise, no seizure under a 
writ of enforcement should be permitted on residential 
premises between the hours of 9 pm and 6 am. 

97 Criminal Code, R.S.C. 1985, c. C-34, s. 2. 
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(4) Bailee's Undertakings 

Section 16 of the Seizures Act provides: 

The sheriff, at any time after making a seizure of 
goods under a writ of execution or by virtue of a 
power of distress, may appoint the debtor or some 
other person as his agent to hold and keep the goods 
so seized for and on behalf of the sheriff, on the 
debtor or other person signing an undertaking to hold 
the goods as bailee for the sheriff and to deliver up 
the possession thereof to the sheriff on demand. 

The undertaking obtained pursuant to this section is usually called a 
bailee's undertaking. A form for the undertaking is commonly printed on the 
back of the notice of seizure in the following words: 

In Consideration that the goods and chattels seized 
and mentioned in the Notice herein being left in my 
possession, I agree and undertake to hold and keep 
the goods and chattels so seized as agent and bailee of 
and on behalf of the Sheriff without charge, and to 
produce and deliver up the possession thereof to the 
Sheriff upon demand. 

The procedure is used extensively. In our empirical study, we found that 
a bailee's undertaking was obtained in 65% of the cases where seizure was ef- 
fected. In 72% of these cases, the undertaking was obtained from the debtor, in 
9% from a member of the debtor's family, and in the remaining 19% from a third 
party." 

The bailee's undertaking serves an extremely useful purpose in the 
enforcement system. It gives the debtor one more chance to pay the judgment 
debt voluntarily, having been encouraged to do so by the fact of seizure and the 
prospect of imminent removal of the seized property. It facilitates maintenance 
of the status quo while the debtor objects to the seizure. Removal and sale of the 
seized property can be delayed without inefficient use of the sheriff's r e s o ~ r c e s . ~  

98 Research Paper, supra, note 3, Table 27 at 121. 

99 In National Commercial Bank of Scotland v. Arcam Demolition [I9661 3 All 
E.R. 113 (C.A.), Lord Denning M.R. observed: 

It was one time thought that, in order to retain 
possession, the bailiff, as the sheriffs officer, must 
actually remain in the house with the goods. He 
used to sit down in the kitchen and make himself at 
home; but that has long since been regarded as 

(continued ... ) 
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We mentioned previously that the lack of protection for third parties who 
purchase seized property from a debtor who has custody of the property under 
a bailee's undertaking was remedied by the PPSA amendments to the Seizures Act, 
which we recommend be continued in the reformed legislation. This problem 
having been removed, we do not think that the bailee's undertaking procedure 
is in need of substantial reform. 

The present form of bailee's undertaking does not indicate to the bailee the 
liabilities and penalties that flow from a breach of the undertaking. The Seizures 
Act provides that a defaulting bailee is "liable to atta~hment",'~ and could be 
liable to civil contempt proceedings. We believe that the form of undertaking 
should inform the bailee of these consequences. 

RECOMMENDATION 35: 

BAILEE'S UNDERTAKINGS 

The existing bailee's undertaking procedure should be 
continued in the reformed legislation. The form of 
undertaking should inform the bailee of the 
consequences of a breach of the undertaking. 

(5) Registration of Notice of Seizure in the Enforcement Registry 

When seizure has been effected, the sheriff should be required to enter a 
notice to that effect in the enforcement registry. This will ensure that the integrity 
of the registry as a complete record of all enforcement activity taken against any 
particular debtor will be maintained. We do not intend that a seizure would be 
invalid or in any way defective until such registration was effected. The 
registration requirement is simply intended to ensure that the record of 
enforcement activity is complete. 

99(...continued) 
unnecessary. It is sufficient if he visits the house 
frequently to make sure that the goods are safely 
there and not removed. He then still retains 
possession; but he need not even do as much as 
that-he need not visit the house-if he gets an 
agreement by some responsible person in the house 
to see that the goods are not removed. 

100 "Attachment" in this context means arrest. 
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RECOMMENDATION 36: 

REGISTRATION OF NOTICE OF SEIZURE 

After effecting seizure, the sheriff should enter the 
notice of seizure into the Enforcement Registry. 

E. Enforcement Against Serial-numbered Pro~ertv 

It has been said that the seizure process should be designed with particular 
attention to the situation where it is most often used-the seizure of motor 
vehicles. Our empirical study revealed that, in 65% of the seizure cases that we 
examined, the property seized was a motor vehicle, and in 5% it was a near 
relative of the motor vehicle-farm machinery.'"' It appears that the seizure 
process is used most often to enforce against property that is identified by serial 
number. 

We have previously noted that the PPSA provides that the registration of 
encumbrances against some types of property requires that the property be 
described by serial number. This necessitated an exception to the cloud aspect 
of the binding effect of the writ in the context of "serial-numbered property". We 
think that it also facilitates a streamlining of the seizure process as it applies to 
such property. 

Where the debtor owns property against which encumbrances can be 
registered in the PPR by serial number, the first function of seizure, identifying 
the property against which enforcement proceedings are being taken, can be 
accomplished by the registration of the notice of seizure by the sheriff against the 
property, described by its serial number, in the PPR. Such registration would 
provide certainty as to which property was being subjected to enforcement 
processes. 

This procedure would eliminate the requirement that the sheriff attend 
upon the premises where the property is located. Enforcement against motor 
vehicles, for which there is an owners' registry, would become simple. It is true 
that independently obtained certainty as to the existence of the property, usually 
provided through the sheriff's entry onto the property, would be lost. We think 
that in the case of serial-numbered goods, particularly ones for which a current 
owner's registration exists, this price is not too great. Because registration would 
not accomplish the second function of seizure, it would still be necessary to serve 
the debtor with the notice of seizure. 

Of course, the creditor will not always be able to determine the serial num- 
ber of the debtor's property before instructing seizure. The proposed procedure 
must therefore be an alternative only; however, if enforcement against serial- 

''' Research Paper, supra, note 3, Table 26 at 118. 
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numbered property is accomplished in the ordinary way, by "physical" seizure, 
third parties will not be affected until the writ of enforcement is registered against 
the property described by its serial number, even though that writ might have 
been previously registered against the name of the debtor. In other words, the 
serial-numbered property exception to registration of the writ in the PPR, which 
we discussed previously, should continue notwithstanding seizure of the 
property. 

RECOMMENDATION 37: 

SEIZURE OF SERIAL-NUMBERED PROPERTY 

As an alternative to the regular seizure procedure, 
seizure of serial-numbered property should be effected 
by registration of a notice of seizure that describes the 
property by its serial number in the PPR. Such 
registration should be followed by service of the notice 
of seizure on the debtor. 

Where serial-numbered property is seized by the 
ordinary seizure process, the exception to the effect of 
registration of the writ of enforcement in the PPR 
should continue until the writ is registered against the 
serial number of the seized property. 

F. Enforcement Against Propertv in the Hands of a Third Partv 

Occasionally, the debtor's property might be out of the debtor's possession 
and in the hands of a third party, where, for example, the property has been 
lodged with a custodian for storage or for safe keeping. In some contexts, this 
will be the normal situation. For example, security certificates are often kept by 
the owner's broker or by the issuer!02 

In effect, such circumstances parallel the situation in which garnishment 
operates. In the garnishment situation, the asset to which the creditor wishes 
access (the debt owed to the debtor) is held by a third party (the garnishee) who 
is under a legal obligation to the debtor (to make payment). In the situation that 
we are addressing now, the asset (for example, corporate share certificate) is held 

'" Actually, to say that security certificates are often held by brokers or 
issuers does not begin to describe the complications that are likely to 
arise in connection with the seizure of this sort of property. We discuss 
these complications at considerable length in Section B of Chapter 5. 
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by a third party (the broker) who is under a legal obligation to the debtor (to hold 
them as instructed). 

We think that enforcement against property in the hands of a third party 
can be handled by a process similar to garnishment. The creditor would instruct 
the sheriff to issue a written demand to the third party either to forward the asset 
to the sheriff or to make it available for seizure. From the time the third party 
is in receipt of the demand, the obligation to ensure that the property is delivered 
to the sheriff should be substituted for and should override his obligation to the 
debtor. In effect, the procedure would make it possible for the sheriff to require 
the third party to do anything that the debtor himself could have required the 
third party to do. 

If the third party fails to comply with the sheriff's requirement, the creditor 
should have the right to seek judgment against the third party for the amount 
that would have been contributed to the satisfaction of the debtofs debts had the 
third party complied. The third party should be compensated for his or her 
expenses in complying with the sherifrs notice. Following seizure of the 
property, the sheriff would be obliged to serve the debtor with the notice of 
seizure and other documentation as in the ordinary process. 

Of course, this process would be an alternative to ordinary seizure. If 
seizure could be effected without the notice, there would be no need to give it. 

The Law Reform Commission of British Columbia proposed a process of 
this type for enforcement against shares:@ and the Ontario Law Reform 
Commission made a similar proposal for negotiable instruments found in the 
possession of a third party (as custodian for the debtor and not as a holder in due 
course from the debt~r) . '~  We adopt the proposal advanced by the two 
Commissions and propose that the process be implemented generally for all types 
of property found in the custody of a third party. 

RECOMMENDATION 38: 

PROPERTY IN THE HANDS OF A THIRD PARTY 

As an alternative to seizure by the ordinary process, 
where property of the debtor is in the hands of a third 
party, the sheriff, on the creditois instruction, should 
issue a notice for service on the third party, requiring 

'" Law Reform Commission of British Columbia, Working Paper No. 55, 
Execution Against Shares (Vancouver: LRCBC, 1987), at 47 [hereinafter 
LRCBC Shares]. 

104 OLRC Part 2, supra, note 57 at 53. 
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the third party to deliver the property to the sheriff or to 
make it available for seizure. 

The process should operate in a parallel manner to the 
process of garnishment of debts owed to the debtor. For 
example, the third party should be required to respond 
to the notice if unable to comply with it, and should be 
liable in the same manner as a garnishee if he or she 
fails to respond or comply. Compliance with the 
requirements of the notice should relieve the third party 
of his or her obligation to the debtor. The third party 
should be compensated for the cost in complying with 
the sheriff's requirements. 

G. Obiection to Seizure 

A unique feature of the enforcement process in Alberta is the procedure by 
which the debtor can object to seizu~e."'~ When the notice of seizure is served 
on the debtor it is accompanied by a notice of objection form and an envelope 
addressed to the sheriff and stamped with sufficient postage. To invoke the 
objection procedure, the debtor need only sign the Notice of Objection and mail 
it within 14 days of the sei~ure. '~ If the debtor does this, the creditor cannot 
proceed to instruct the sheriff to remove and sell the seized property without first 
obtaining authorization from the court through an "application for removal and 
sale".'m On hearing the application, the court will deal with the debtor's 
objections and can grant or refuse the application, impose terms, or suspend the 
proceedings to give the debtor the chance to pay the debt by instalments.'" 

The objection process is used extensively by debtors. In our empirical 
study, we found that a notice of objection was filed in 56% of the cases where 
seizure had been effected. An application for removal and sale was made in only 
53% of the cases where an objection had been filed, and an order for removal and 
sale was made in 75% of the applications?@ 

What explanation can be made for the substantial number of cases where 
there is no application for removal and sale following the filing of an objection? 

lo5 Seizures Act, ss 26-29. 

Ibid. s. 27. 

I" Ibid. s. 29(1). 

'" Ibid. s. 29(5). 

Research Paper, supra, note 3, at 121. 
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We doubt that anywhere near 47% of the objections were valid.110 It could be 
that, in many cases, the debtor filed the objection and soon thereafter paid the 
debt so that no application was necessary. Filing the objection is the last 
inexpensive delay step that can be taken before the property can be taken away. 
The debtor files merely to preserve the status quo while arrangements are made 
to make payment. To the extent that this is the explanation, the objection 
procedure neither helps nor hinders the creditor. The only help that it gives to 
the debtor is a few days of delay. 

It could also be that, in many cases, no application is made because the 
creditor discovers after seizure that there are outstanding encumbrances against 
the seized property and that the debtor has insufficient equity to justify the 
creditor proceeding. 

It is also possible that the low number of applications following objections 
results from the creditor simply giving up at this point. An application for 
removal and sale, which involves counsel appearing in court, is expensive when 
compared to all the steps that precede it, all of which can be accomplished by 
merely filing documents with the sheriff. Seen in this light, the objection process 
is a means by which the debtor can frustrate creditors. 

Some features of the objection process make it a particularly well-suited 
frustration weapon. It is amazingly easy for the debtor to invoke the process. 
The debtor is supplied with the form, already completed with everything except 
the debtor's signature, and is given a stamped, addressed envelope. The debtor 
is not required to state a reason for objection and is not required to take any 
initiative to have the matter brought before the court. The intent is to minimize 
the procedural obstacles to the determination of the objections of unsophisticated 
debtors. 

A case can be made that the present objection procedure, in providing an 
easy inexpensive means by which a debtor can make an objection, has the effect 
of encouraging frivolous objections that result in a waste of both court time and 
creditor money. The only hurdle placed before the debtor is that the objection 
must be filed within 14 days of the seizure. Even then, if that deadline is missed, 
the objection will be accepted after the 14 days if the sheriff has not sold the 
seized property."' The only risk that the debtor takes in filing a frivolous 
objection is that the cost of the creditor's application for removal and sale will be 
added to the amount of the judgment the creditor is trying to collect. Compared 
to the certainty of losing the seized property, that risk might seem insignificant 
to many debtors. 

In fact, in Carmar Holdings Ltd. v. Harpe (1976) 23 Alta. L.R. (2d) 76 (Alta. 
D.C.), the court gave the likelihood that a seizure effected by the sheriff 
will not be objectionable the status of an evidentiary presumption. 

"' Re Industrial Acceptance Corp. (1960) 32 W.W.R. 547 (Alta A.D.). 
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Even so, the statistics indicate that in 25% of the applications for removal 
and sale no order was granted. If there was a valid objection to seizure, in even 
half those cases, a simple procedure whereby a debtor can ensure an objection 
comes before the court would seem appropriate. 

In addition, we think that the objection procedure presents an extremely 
good opportunity to ensure that the debtor knows exactly what is going on and 
the extent of his or her rights. For that reason alone, we consider it a valuable 
feature of our enforcement system. 

Furthermore, we think that the objection procedure provides a good 
method of extending to the parties an opportunity to have a reasonable payment 
plan designed for the particular situation. As we noted above, where the debtor 
has the means to pay over time, and it is in all other respects reasonable to do so, 
the court can suspend the removal and sale while the debtor makes 
payrnents.ll2 It is not, we believe, frivolous for the debtor to object to seizure 
on such grounds. The imposition of an instalment payment plan amounts 
practically to the substitution of a remedy in the nature of continuing garnishment 
for seizure. We think that this is appropriate where the court concludes that the 
circumstances justify it. We think that this is a valuable feature of the existing 
objection procedure. 

The challenge, therefore, is to improve the objection procedure, so that 
frivolous objections are discouraged, while maintaining its present simplicity and 
accessibility. 

We have considered whether the solution is to require the debtor to bring 
application to have an objection heard rather than simply to file a notice of 
objection. This would have the effect of requiring the debtor to take the initiative 
to a far greater extent than is the case now. Under the present procedure, the 
creditor is required to take the initiative to have the matter brought before a 
judge. 

We found that it was impossible to design a procedure, however, that did 
not require significantly greater sophistication on the part of the debtor than we 
think it is reasonable to expect. It would be easy to design a simple document 
whereby the objection and desire for a hearing would be communicated by the 
debtor to the sheriff. Difficulty arises, however, because it is also necessary to 
include in the procedure a means of setting the court appointment for hearing the 
objection and communicating the particulars of the appointment to all concerned. 
We were unable to come up with a simple enough method whereby that could 
be accomplished. To require the debtor to make those arrangements and to 
communicate them to the creditor would be, we considered, too much to expect. 
In most cases, it would require the debtor to retain a lawyer. 

For an example of the court exercising this discretion, see Paccar of 
Canada v. Canadian Concrete, Alta. Q.B., unreported, May 1, 1984. 



100 SEIZURE - GENERAL PROCESS 

We think that the simplest method of accomplishing this part of the 
process is the existing method, which relies on the initiative of the creditor. We 
have concluded, therefore, that the present objection procedure, notwithstanding 
that it might invite frivolous objections, should be retained. 

What then can be done to discourage frivolous objections? We offer three 
suggestions. First, when the notice of objection is served on the debtor, it should 
be accompanied by a document, which might be called "Instructions to 
Debtor".'I3 This would include a clear and simple explanation of the seizure 
process; a description of the exemptions to which the debtor is entitled; a descrip- 
tion of the procedure whereby such objections are dealt with, including the 
courts' power to order payment by instalments and the debtofs potential liability 
for costs; and advice on where the debtor can go for assistance with the 
procedure. 

Second, the debtor should be required to state the nature of the objection 
in the notice of objection that is filed with the sheriff. We do not suggest, 
however, that a filed objection that gives a clearly inadequate reason, or is silent 
on the reason for the objection, should be rejected by the sheriff. Rejection of 
such an objection would be too harsh. The debtor should not be restricted to the 
reason given in the objection form and should be able to raise any other reason 
at the removal and sale application. We think that the sanction for failure to set 
out a reason or for setting out an obviously frivolous reason should be costs. 

Third, there should be a deadline for the filing of the notice of objection. 
Section 27(1) provides that the notice of objection "shall" be delivered to the 
sheriff within 14 days of the seizure. Section 29(1) requires the sheriff to notify 
the creditor when he receives a notice of objection and then provides what the 
creditor must do to continue enforcement against the seized goods. 

In Re Industrial Acceptance Corp.,"' it was held that the sheriff must notify 
the creditor even if the notice of objection is received after the 14-day deadline, 
and the creditor must make his application as if the notice of objection had been 
delivered in time. Under the present procedure, the notice of objection will be 
accepted if received anytime before sale. If the creditor has instructed sale 
proceedings, they will be stopped and the sale delayed while the creditor applies 
for the sale order. It is possible that considerable expense will have been incurred 
by then in relation to the removal and sale. It is not an entirely satisfactory 
answer that the debtor will be liable for that expense if his objection proves 
groundless. 

We think that the obiection deadline vrovision has been riven a more 
L " 

generous interpretation than is appropriate. The objection procedure is already 
extremely generous. We think that removing the objection deadline makes it 

"3 These instructions might well be printed on the back of the notice of 
seizure that is served on the debtor. 

"4 Supra, note 11 1. 
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more generous than was intended. We propose that the sheriff be instructed not 
to accept an objection after 14 days from service of the notice of seizure on the 
debtor, except where the debtor obtains a court order requiring the objection to 
be accepted. 

There are two aspects of the removal and sale application procedure that 
we would alter. First, there is at present no restriction as to the judicial district 
in which the application for removal and sale may be made. It is possible for a 
creditor to cause a debtor considerable inconvenience by bringing the application 
in a judicial district distant from that in which the seizure occurred. We think 
that the silence of the rules on this point creates a potential for abuse of debtors, 
and therefore we recommend that the creditor should be obliged to bring the 
application for removal and sale in the judicial district in which the seizure 
occurred unless the debtor otherwise consents or the court otherwise orders. 

Second, we understand that at present if a debtor wishes to co-operate after 
a seizure and permit the seized property to be removed and sold before the 
deadline for objection has passed, an objection to seizure must be filed so that the 
creditor can bring application immediately and a consent order can be entered. 
This is unreasonably clumsy, and we propose that the debtor should be able to 
consent to the removal and sale of the seized property anytime after seizure. 

RECOMMENDATION 39: 

OBJECTION PROCEDURE 

At the same time as the debtor is served with the notice 
of objection to seizure, he or she should also be served 
with a document called "Instructions to Debtor", which 
should include: 

a. a simple explanation of the seizure process; 

b. a description of the exemptions to which debtors 
are entitled; 

c. an explanation of the court's power to delay 
removal and sale if the debtor can establish that he 
or she can pay the debt over time; 

d. a description of the process whereby objections are 
brought before the court to be dealt with; 

e. advice as to where the debtor might seek advice 
and assistance; and 
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f. a statement that the debtor might become liable 
for added costs if he or she uses the objection 
procedure frivolously. 

The debtor should be required to state the nature of his 
or her objection to the seizure in the notice of objection. 
The sheriff should not reject any notice of objection that 
states an obviously inadequate reason or is silent as to 
the reason. The debtor should not be restricted to the 
reason given on the notice of objection at the removal 
and sale application. 

The sheriff should be required to reject any notice of 
objection delivered to him more than 14 days after the 
date of service of the notice of seizure on the debtor, 
except where otherwise ordered by the court. 

The existing procedure of a court application initiated 
by the creditor who wishes to challenge the debtor's 
objection should be retained. 

The creditor should be obliged to bring the application 
for removal and sale in the judicial district in which the 
seizure occurred unless the debtor otherwise consents or 
the court otherwise orders. 

The debtor should be able to consent to the removal and 
sale of seized property anytime after seizure. 

H. Removal 

Section 31(1) of the Seizures Act provides: 

Notwithstanding anything in this Act, a sheriff 

(a) who has lawfully seized goods under a writ of 
execution or under a power of distress, and 

(b) who believes that it is necessary or advisable 
that the goods be taken by him and removed, 
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may, in his discretion, make any removal and disposition of 
the goods that he considers necessary without order."' 

Usually, the sheriff will not remove the property but will leave it with the 
debtor on a bailee's undertaking, unless the creditor has specifically instructed 
removal at the time of seizure and has made arrangements with the sheriff for 
storage of the property during the period when an objection to seizure might be 
received. 

It might be that, under section 310) of the Seizures Act, the sheriff has the 
discretion to refuse to remove when instructed by the creditor. We do not think 
that he should have such a discretion where appropriate arrangements for storage 
of the property have been made and the sheriff is secured for the costs of removal 
and storage. 

When the sheriff removes the seized property from the debtor, whether it 
is at the time of seizure or on the later instruction of the creditor or authorization 
of the court, the sheriff provides to the debtor an inventory of the property 
removed. In effect, he gives the debtor a receipt for the property. We see no 
need to change this procedure either. 

In both cases, however, the statute is silent. We propose that the present 
practice be expressed in the reformed statute. 

RECOMMENDATION 40: 

REMOVAL 

The sheriff should be required to remove seized 
property from the debtor, at the time of seizure or 
anytime thereafter, upon receiving from the creditor 
instructions to that effect and such security as the sheriff 
requires to ensure that the cost of removal and storage 
of the property pending sale is covered. 

Where the sheriff takes possession of seized property 
from the debtor, he should provide the debtor (or 
whoever was in possession of the property) with a 
written inventory of the property removed. 

'I5 Presumably, "disposition", in this section, does not include sale. 
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I. - Sale 

After the time for objection expires, or after the court has given an order 
authorizing removal and sale, the creditor may instruct the sheriff to sell the 
seized property.II6 Unless the court otherwise orders, execution sales are by 
public auction or tender."' Both the creditor and the debtor are given notice 
of the sale 10 days before it occ~rs."~ There are also requirements for public 
notice or advertising of the sale?'' 

If no bids are received at the sale or if those that are received are, in the 
sheriff's opinion, inadequate, then the sheriff may adjourn the sale!20 A new 
notice announcing the second sale must be given to the creditor, debtor and 
public if the adjournment is longer than seven days.12' 

If the seized property has been offered for sale by tender or auction and 
remains unsold, the sheriff may sell it by private sale, so long as the price 
obtained is fair and reasonable?= It is not clear if such a sale can take place 
only after the first attempt at a sale by auction has been adjourned and a second 
attempt has been made. The sheriff may sell at an unreasonably low price if no 
reasonable price can be obtained, but first he must obtain a writ venditioni exponas 
from the court pursuant to Rule 368.1U 

Seizures Act, s. 30. 

Ibid. s. 14. 

Ibid. s. 14(2). 

Ibid. s. 14(3). 

Ibid. s. 32(1). 

Ibid. s. 32. 

Ibid. s. 33. 

Rule 368: 

Upon a return by the sheriff of goods or lands on 
hand for want of buyers, a writ of venditioni exponas 
may be issued for the sale of the goods or lands and 
the original writ of execution remains in force for 
the residue. 

For a form of such a writ, see Stevenson and Cote, Annotation of the 
Alberta Rules of Court (Edmonton: Juriliber, 1981), at 358. 
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(1) Sale Instructions 

At present, it is not possible for the creditor to instruct sale at the time that 
he or she instructs seizure.'*' Two separate instructing letters are required. We 
are advised by the Edmonton sheriff's office that it would create an unnecessary 
administrative burden on the sheriff's operations if this procedure was changed 
and the creditor could instruct sale at the same time that he or she instructs 
seizure. 

In any case, we consider the present requirement desirable. The seizure 
process achieves much of its effectiveness by operating as an inducement to the 
debtor to make voluntary payment. Its effectiveness in that role might well be 
impaired if sale could be instructed at the same time as seizure. We expect that 
more seizure sales would result, and, although probably about the same level of 
creditor satisfaction would be achieved, it would be at a considerably greater cost. 
We would not alter the requirement of separate instructions for sale. 

RECOMMENDATION 41: 

SALE INSTRUCTIONS 

The sheriff should not proceed to sell the seized 
property until he has received written instructions from 
the creditor to do so. 

(2) Method of Sale 

The goal of the execution sale process is to secure as high a price as 
possible for the debtor's goods. There has been considerable debate in the past 
as to whether that goal is well served by the provisions, which prescribe sale by 
auction or tender unless some other method is ordered by the court. The conven- 
tional wisdom that sheriffs' auctions are not effective in producing good value for 
the property sold has been disputed. In his response to our Report for 
Discussion, the deputy attorney general of Alberta said: 

It is our view that sale by the Sheriff of seized goods 
is carried out in an efficient and effective manner. 
With few exceptions, market value is received on 

124 Seizures Act, s. 30(1). The section does not explicitly say that the 
instructions to sell cannot be given before the objection period is over, 
but the practice of the sheriffs is to so interpret it. 
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items sold by the Sheriff. In many cases seized assets 
are sold at the same auction sale as other goods!25 

We think, however, that the present provision unnecessarily limits the 
ability of the sheriff to use other methods of sale where the circumstances are 
appropriate. The provision requires that the alternative be approved by the court. 

We think that the creditor should suggest a method of sale at the time that 
he or she instructs sale. The experience and expertise in the sheriff's office is the 
best resource for determining the best means of sale. The sheriff should be given 
the latitude to use the creditofs suggestion, or to use whatever other method of 
sale that he thinks will produce the best return. 

We think that it is a sufficient safeguard if the sheriff is obliged to include 
a statement as to the method of sale that he intends to use in the notice that he 
gives to both the creditor and the debtor. Either the creditor or the debtor should 
be able to bring application to the court within 14 days to challenge the sheriff's 
proposal if either thinks that there is a better a1ternati~e.I~~ 

To ensure that the sheriff can use the best method of sale, he should be 
able to retain such experts, consultants or agents as he considers necessary and 
reasonable, given the nature of the property to be sold. Of course, this must be 
subject to the instructing creditor's willingness to indemnify the sheriff for the 
expense involved. Similarly, we think that the nature of the public notice and 
advertising should be left to the sheriff. 

The requirement of a court authorization for a sale at a price unreasonably 
below value should be preserved, but we think that the time has come to 
abandon the Latin label-venditioni expona~.'~ We believe that the legislation 
should permit the creditor to apply for an order permitting sale at any price 
where a reasonable price cannot be obtained; however, such application should 
not be necessary if the fair value of the property in the sheriff's opinion is less 
than $1000. In such a case, he should be at liberty to sell without such 
application. 

We do not consider the significant authority given to the sheriff for the 
conduct of enforcement sales to be inconsistent with our recommendation that the 
enforcement system be creditor driven. The system that we propose is entirely 

125 Letter from D.W. Perras, Q.C., Deputy Attorney General of Alberta, to 
the Institute (November 13, 1986). 

126 Failure of the debtor to object to a proposed method of sale would not 
estop him or her from objecting later to an improvident sale. That the 
proposed method of sale was satisfactory does not necessarily mean that 
the sale was carried out as it ought to have been. 

127 Rule 368. 
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creditor initiated; however, several aspects of it, including the conduct of seizures 
and the conduct of sales, though creditor initiated, are sheriff managed. 

RECOMMENDATION 42: 

METHOD OF SALE 

The creditor should suggest a method of sale at the time 
that he or she instructs sale. The sheriff, after 
considering the creditor's suggestion, should use 
whatever method of sale he thinks will produce the best 
price. 

The sheriff should be able to retain such expert 
assistance as he reasonably requires to effect a sale, 
subject to the creditois willingness to indemnify him 
for the costs involved. 

The sheriff should give the debtor and the creditor 
notice before the proposed sale, indicating the method 
of sale that he intends to use. Either the creditor or the 
debtor should have the right to apply to the court within 
14 days of the notice for directions if either objects to 
the method of sale proposed by the sheriff. 

If the sheriff cannot obtain a reasonable price for the 
property, the creditor should be able to apply to the 
court for authorization to sell at whatever price the 
property will bring, except where the reasonable value 
of the property is less than $1000, in which case the 
sheriff should be at liberty to sell at the best obtainable 
price without application. 

(3) Sales to the Creditor 

We have considered whether there should be any restriction or prohibition 
of sales to the creditor. The Seizures Act is silent on the subject, but the common 
law permits the creditor to be a buyer. Dunlop describes the common law as 
follows: 

A sheriff cannot deliver seized goods to the execution 
creditor in satisfaction of his debt, but it is proper to 
sell the property to the creditor or to the debtor. A 
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sale to the creditor will be scrutinized carefully by the 
court and will be set aside where it amounts to a 
sham sale or "a conspiracy to despoil the plaintiff 
[debtor] of his property". [Phillips v. Bacon (1808) 103 
E.R. 587, at 589.1128 

We think that the common law is adequate where the creditor buys at a 
public auction, or by tender. But where the sheriff has chosen to sell by private 
sale to the creditor, we think that the sale should not be concluded unless the 
price bears a reasonable relationship to the market value of the property1* and 
the sheriff has given notice to the debtor and other enforcement creditors of the 
proposed sale to the creditor so that they may object, if they wish, by making 
application to the court. The objection period should be 14 days. 

RECOMMENDATION 43: 

SALES TO THE CREDITOR 

The creditor should be able to buy the seized goods 
from the sheriff, but where the sale is private the sale 
should not be concluded unless the price bears a 
reasonable relationship to the market value of the 
property and until the debtor has been given notice of 
the proposed terms of the sale and has had an 
opportunity to object by application to the court. The 
objection period should be 14 days. 

(4) The Buver's Title 

The Seizures Act provides: 

36. On the sale by the sheriff of goods pursuant to 
a writ of execution or a distress, the sale shall be 
without warranty of title and the purchaser, on paying 
the purchase price, thereby acquires the precise 
interest and no more in the goods that are so sold and 

Dunlop, supra, note 1 at 401 

'* Section 60(1) of the PPSA provides that "the secured party may 
purchase the collateral or any part of it only at a public sale and only 
for a price that bears a reasonable relationship to the market value of 
the collateral". We think that our proposed notice requirement justifies 
allowing the creditor to buy at other than a public sale. 
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that are lawfully sold under execution or distress, as 
the case may be. 

Professor Dunlop notes: 

The bidder at a sheriff's sale is in a difficult position. 
The sheriff will generally offer no promises either as 
to his authority to sell or as to the title which the 
debtor has in the goods. The purchaser is left very 
much on his own, and any bid he makes involves a 
substantial gamble as to the validity and effectiveness 
of the transaction.lM 

Where the property sold by the sheriff is subject to a registered security 
interest, the buyer takes subject to that interest. The purchaser is in the same 
position as he or she would have been had the encumbered property been bought 
directly from the debtor; however, if the method of sale is one that makes it 
difficult for the purchaser to search for registered encumbrances, such as an 
auction, then the purchaser has no practical means of protection. 

Similarly, if the property seized is not the property of the debtor at all, the 
buyer will acquire no title. The true owner will have the right to the return of the 
property. It could be that the risk on the purchaser tends to reduce the price 
obtainable at a sheriff's sale.13' It is not an acceptable solution to provide that 
a sheriff's sale cleanses the title; this would simply substitute the innocent true 
owner, or the innocent security holder, for the innocent purchaser as the one to 
suffer in these circumstances. 

It is not satisfactory to leave the law in its present state. As for registered 
encumbrances, we think that the sheriff should be required to search the PPR for 
encumbrances against the debtor (or the debtor's property if it is registered by 
serial number) and to inform prospective purchasers of those encumbrances at the 
time of sale. If he fails to do so and a purchaser is prejudiced as a result, the 
purchaser should claim against the assurance fund that we recommend be 
established in Chapter 11. We recommend further that a purchaser who suffers 
a loss as a result of the debtor not having had title to the property should have 
a right of recovery from the assurance fund. Such assurance should help to 
ensure that the price offered at an enforcement sale does not suffer by reason of 
the absence of a warranty of title. 

- - 

Dunlop, supra, note 1 at 402. 

13' The Department of the Attorney General observed in response to our 
Report for Discussion, however, that, with few exceptions, market value 
is received for property sold by the sheriff: letter from D.W. Perras, 
Q.C., Deputy Attorney General of Alberta, to the Institute (November 
13, 1986). 
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We considered the question of the priority between writs of enforcement 
and unregistered security interests in Chapter 2. We noted with approval that 
section 20(l)(a) of the PPSA provides that an unperfected security interest does 
not have priority over the interest of an execution creditor who has caused the 
property to be seized.13' The purchaser from the sheriff will acquire the 
property free of the interest. The holder of the interest loses the security by 
failing to register. It is not unjust that no compensation is received in such 
circumstances. 

RECOMMENDATION 44: 

THE BUYER'S TITLE 

The sheriff should be required to inform prospective 
purchasers of registered encumbrances affecting the 
debtor's title to the seized property at the time of sale. 
If he fails to do so and a purchaser is prejudiced as a 
result, the purchaser should be compensated from the 
enforcement assurance fund. A purchaser who suffers 
a loss as a result of the debtor not having had title to the 
property should also have a right to compensation from 
the assurance fund. 

J. Other Provisions 

There are several other provisions in the existing seizure procedure that we 
do not consider it necessary to discuss as we think that they should be continued 
in the reformed legislation. These include the provisions regarding the seizure 
of growing crops and live~tock,'~~ the seizure of a mobile home,'% the disposal 
of perishable goods,'" the release of seizure,'36 and offenses and ~ena1ties. l~~ 

13* See text supra, at note 38. It would appear that s. 36 of the Seizures Act, 
quoted above, must be read subject to s. 20(l)(a) of the PPSA. The 
words "precise interest and no more" in s. 36 evidently must be read as 
meaning "except unregistered security interests." 

133 Seizures Act, ss 10-13. 

Ibid. s. 24. 

135 Ibid. s. 31(2). 

136 Ibid. s. 40. 

137 Ibid. ss 41-44. 
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Similar provisions to these have been included in the draft legislation that 
accompanies this report. 



CHAPTER 5 
SPECIAL SEIZURE MECHANISMS 

We intend that the procedures discussed and recommended in the 
preceding chapter should apply to all seizures generally; however, we recognize 
that the general seizure process will not operate effectively in all seizure contexts 
because of the peculiar characteristics of some of the specific assets against which 
enforcement will be sought. In this chapter, we will address the application and 
adaptation of the general seizure process for use in some of these specific 
contexts. We have chosen contexts that we think will arise frequently enough to 
justify special legislative treatment. Adaptations of the general seizure process 
for other specific assets will be accomplished through court-ordered enforcement, 
which we discuss in Chapter 8. 

A. Enforcement Against Negotiable Instruments 

(1) S c o ~ e  of This Section 

This section deals with enforcement against negotiable instruments. Section 
B deals with enforcement against securities;13' however, some documents can 
be described quite properly as both "negotiable instruments" and "securities". For 
example, section 44(3) of the Business Corporations Act states expressly that a 
security is a negotiable instrument, unless the contrary is indicated on the security 
itself. 

We have concluded that for the purposes of the proposed enforcement 
system, it is appropriate to group publicly traded debt issues (eg, bonds and 
debentures) with other securities. Thus, publicly traded debt obligations, as well 
as both publicly and non-publicly traded equity stocks, are dealt with as 
"securities" under Section B. Therefore, this section on negotiable instruments 
should be understood to be dealing only with negotiable instruments that are not 
publicly traded.'39 

(2) Reform Issues 

A negotiable instrument is a special species of document evidencing the 
debt obligation of one party to another. It is special in that the obligation to pay 
can easily be transferred from person to person by "endorsement" and delivery 
of the document (where the instrument is payable to order) or by delivery of the 

138 In Section B, we use the term "securities" to refer to certain rights and 
obligations, and the term "security certificates" to refer to documents 
that evidence such rights and obligations. For the moment, however, 
we will use the term "securities" to refer to both the right or obligation 
and the document. 

What counts as being "publicly traded is discussed in Section B(2) of 
this chapter. 
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document (where the instrument is payable to bearer). In certain circumstances, 
the transferee of the document, who is called a holder in due course, becomes 
entitled to enforce the debt obligation notwithstanding any defence that might 
have been raised against the party from whom it was received. The transferee is 
said to take the instrument free of the equities upon which the transferor held it. 
The law governing negotiable instruments is the federal Bills of Exchange Act.lm 

The category of negotiable instruments, which is not closed, includes bills 
of exchange, promissory notes and cheques, currency, bearer bonds, and some 
forms of corporate stock and dividend warrants. Some assets have some, but not 
all, of the characteristics of negotiable instruments. These include bills of lading 
and letters of credit. Whether other instruments are negotiable or not depends 
on their form, wording or other governing conditions. These include travellers' 
cheques, deposit receipts, postal money orders, share warrants and dividend 
warrants. Falconbridge observes: 

The law is of a progressive character. Instruments 
which at one time are not negotiable, may, by usage 
of the market, afterwards become so."' 

The Seizures Act provides for execution against negotiable instruments in 
section 6: 

6(1) By virtue of a writ of execution a sheriff may 
seize money or bank notes belonging to the debtor 
including 

(a) any surplus of a former execution 
against the debtor, and 

(b) any money levied under a writ of 
execution issued on a judgment or order in the 
debtor's favour, 

as well as any cheques, bills of exchange, promissory 
notes, bonds, mortgages or other securities for money 
belonging to the person against whom the execution 
has been issued. 

(2) The sheriff may hold the cheques, bills of 
exchange, promissory notes, bonds or other securities 
for money as security for the amount directed to be 
levied or so much thereof as has not been otherwise 
levied or raised, and 

I 4 0  R.S.C. 1985, c B4. 

14' Falconbridge on Banking and Bills of Exchange, 7th ed. (Toronto: Canada 
Law Book Ltd., 1969), at 411. 
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(a) subject to the Execution Creditors Act, 
may pay and assign those securities to the 
creditor at the sum actually due on and secured 
by them respectively if the creditor will accept 
them as money collected, and the assignment 
on notice to the debtor vests in the creditor all 
the rights that are capable of assignment in 
respect of the securities, or 

(b) may sue in his own name for the 
recovery of the sums secured thereby and for 
the enforcement of the security. 

(3) The transfer by the sheriff to the creditor of any 
of the property mentioned in this section discharges 
the sheriff to the extent of the amount due on and 
secured thereby. 

(4) Payment to the sheriff by the person liable 
under any of the securities mentioned in this section 
and seized in execution by the sheriff discharges the 
person so liable from his liability in respect thereof to 
the extent of the payment. 

(5) Subject to the Execution Creditors Act, any 
money realized by the sheriff under a writ of 
execution in respect of any of the property mentioned 
in this section, subject to the payment of the proper 
costs, charges, expenses, fees and poundages of the 
sheriff, is payable to the person entitled thereto under 
the Execution Creditors Act to the extent to which they 
are so entitled, and any surplus that then remains 
shall be paid to the debtor or other person lawfully 
entitled to receive it. 

We have previously considered how the changes that we have proposed 
on the binding effect of the writ of enforcement will affect negotiable 
instr~rnents?~ We consider it necessary now to review two other aspects of 
enforcement against negotiable instruments. First, whether the method of 
enforcement against negotiable instruments must be ordinary seizure or whether 
some form of enforcement by notice, akin to garnishment, will suffice. Second, 
the means by which the value represented by the instrument can be realized for 
the benefit of creditors. 

'" See supra, at 50 ff. 
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(3) Method of Enforcement 

Should enforcement against negotiable instruments be accomplished only 
by seizure of the instrument, or is service of some form of notice of enforcement 
on the party liable on the instrument an acceptable alternative? 

Two qualities of negotiable instruments suggest that seizure is necessary 
to achieve effective control over the asset that they represent. These qualities 
have been described by Professor Benjamin Geva as follows: 

The first quality concerns the mode of 
transferring a negotiable instrument, or the mode of 
acquiring the rights embodied therein. It reflects the 
notion that a bill or note is both a chattel and a chose 
in action. Its ownership involves the right to possess 
a tangible scrap of paper side by side with the right to 
recover from parties liable thereon. The entitlement to 
the promises of these parties and the right to the 
chattel are inseparable. "The right to hold the paper 
and the right to enforce the obligation are in the same 
person." Discharge of the obligations on the 
instrument is by payment to its holder. Hence 
transfer of the right to sue on the instrument is to be 
made by physical delivery of the instrument itself. 

The second quality of negotiability is expressed 
by the holder in due course doctrine. According to 
this doctrine, one who takes possession of a negotiable 
instrument in good faith and for value, holds it free 
from any defect of title of prior parties. He may thus 
obtain a better title that his transferor?& 

Professor Geva maintains, however, that these qualities do not necessarily 
restrict the choice of enforcement process to seizure. He notes that the law of 
negotiable instruments provides two methods of transfer: transfer by assignment, 
which does not involve delivery of the "scrap of paper", and transfer by negot- 
iation, which does. An assignee's title would be defeated by a holder in due 
course if the debtor had negotiated the instrument. Accordingly, where the law 
of negotiable instruments is concerned, notice of enforcement served on the party 
ultimately liable under the negotiable instrument would be effective if there was 
no subsequent negotiation by the debtor. Professor Geva observes: 

Having accommodated the assignment of a bill or 
note, the law of negotiable instruments must be taken 

'" B. Geva, "Execution Against Negotiable Instruments", in Springman and 
Gertner, Debtor-Creditor Law Practice and Doctrine (Toronto: Butterworths, 
1985), 81 at 92 [footnotes omitted]. 
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to tolerate, on the same footing, the notice of seizure 
given by the sheriff. Following the notice, the sheriff 
may physically seize the instrument. Until then, the 
seizure may be defeated by the judgment debtor's 
negotiation of the instrument to a holder in due 
course. Subject to this, notice should constitute an 
effective execution or seizure against bills and 
notes.lu 

The defeasibility of the interest of a creditor to that of a holder in due 
course, if enforcement were accomplished by notice and not seizure, would be 
sigmficant from a practical point of view. The creditor would be in jeopardy of 
having the process frustrated by a negotiation of the instrument by the debtor. 
But if the only party at risk were the creditor, the question of whether to seize or 
enforce by notice could be left to the creditor. 

Enforcement by notice to the party primarily liable, however, would also 
create significant difficulties and limitations when realizing on the seized asset, 
passing good title to a purchaser, and protecting the party primarily liable from 
double liability?" As long as the instrument was not in the sheriff's possession, 
no purchaser would be willing to buy it. If the sheriff could not give the 
instrument up to the party primarily liable, he would not be willing to honour it. 

We do not think that it would be appropriate for the legislation to attempt 
to remove these difficulties. To do so would damage unacceptably the usefulness 
of the negotiable instrument as a tool of commerce. In any case, legislative 
removal of these difficulties would likely be beyond the constitutional authority 
of the provinaal legislature. Provinaal legislation providing the necessary 
alterations to the position of the holder in due course would violate the federal 
legislative sphere?& There might well be circumstances where it is impossible 
or impractical to seize a negotiable instrument payable to the debtor, or where 
service of some form of notice of enforcement on the party principally liable 
would have some benefit. We believe, however, that the limits on the 
effectiveness of such a process render it largely impractical. Enforcement by 

lM Ibid. at 97. 

'" Ibid. at 121, 123. 

See supra, note 30. The New Brunswick Department of Justice, Law 
Reform Division suggests in its Third Report of the Consumer 
Protection Project, Vol. 11, Legal Remedies of the Unsecured Creditor after 
Judgement (Fredericton: The Department, 1976), note 11 at 19 [hereinafter 
New Brunswick Remedies] that such legislation would be 
unconstitutional. It distinguishes between physical seizure, which 
would make negotiation by the debtor impossible but would not alter 
the negotiability of the instrument, and seizure by notice, which would 
interfere with the negotiability of the instrument. The former would not 
violate federal legislative jurisdiction, the latter would. 
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notice should not even be provided as an alternative process. Seizure should be 
the only allowable method of enforcement against negotiable instruments. Where 
a benefit would flow from giving the party or parties liable on the instrument 
notice of the seizure,'" the sheriff should be at liberty to do so, on his own 
initiative or if instructed by the creditor, but such notice should be neither 
essential to nor sufficient for effective enforcement. 

Accordingly, our recommendation is that the method of enforcement for 
negotiable instnunents should be exactly the same as that for any tangible chattel. 
We do not intend that the removal of a seized negotiable instrument should be 
an essential element of seizure. Of course, failure to remove the instrument could 
render the seizure practically ineffective, but the only party at risk is the creditor. 
Obviously, the sheriff will not attempt to realize upon the instrument until it is 
removed from the debtor and placed in the possession of the sheriff. If the debtor 
negotiates the instrument in the meantime, the person to whom it is negotiated 
will not be affected by the seizure because of the "holder in due course doctrine" 
and the exception to the effect of registration of the writ in the PPR as discussed 
in Chapter 2. 

In any case, we think that if removal is made an essential element of 
seizure it would place too great a burden on the sheriff. Legally effective seizure 
should not be dependent on the sheriff recognizing that the instrument is 
negotiable. This would be particularly difficult if the seizure was of a large 
bundle of instruments, some of which were negotiable and some of which were 
not. We prefer that it be left to the creditor to instruct removal if he or she 
wishes to eliminate the risk of negotiation by the debtor. 

RECOMMENDATION 45: 

NEGOTIABLE INSTRUMENTS - SEIZURE 

Enforcement against a negotiable instrument held by the 
debtor should be accomplished by the same seizure 
process that applies to tangible chattels. 

As in the general seizure process, removal of the 
instrument from the possession of the debtor should not 
be an essential element of a legally effective seizure, 
even though it might be required to render the seizure 
practically effective. 

'47 Geva, supra, note 143 at 125-26. 
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(4) Realization on Seized Negotiable Instruments 

A person who owns a negotiable instrument has several means of realizing 
its value: transferring the instrument to someone willing to buy the obligation 
represented by the instrument, assigning the obligation, or presenting the 
instrument to the person liable on it and demanding payment (the owner can sue 
if that person fails to pay, and can sue any of the persons who endorsed the 
instrument after it was issued by the maker). 

In each case, the person attempting to realize must have the legal capacity 
to do so. The Bills of Exchange Act and the law of negotiable instruments establish 
the conditions that must exist so that the person has such legal capacity. 
Generally, the person must be a "holder" of the instrument. In the case of a 
negotiable instrument payable to order, "holder" means the payee or endorsee 
who is in possession of the in~trurnent?~ 

When the sheriff seizes a negotiable instrument, he does not take it by 
endorsement from the debtor. Accordingly, by the act of seizure, the sheriff does 
not become a holder. If he is to have capacity to realize on the instrument by the 
means that are available to the debtor, he must acquire that capacity in some 
other way. 

Professor Geva maintains that the sheriff acquires the necessary capacity 
by the operation of the principles of general execution law. He refers to 
authorities who establish that a non-holder, that is someone who has not received 
the instrument by endorsement, can by operation of law obtain the rights of a 
holder with respect to the instrument. For example, the personal representative 
of a deceased holder or, before the reform of the law relating to the capacity of 
married women to own property, the husband of a married woman who was a 
holder could validly negotiate the instrument. Professor Geva concludes that the 
sheriff who has seized a negotiable instrument is in the same position as the 
owner and has the capacity to use the various means of realization that are 
available to a holder?@ 

Professor Geva suggests also that the purpose of section 6(2) of the Seizures 
Act, which says that the sheriff "may hold the negotiable instruments "as security 
for the amount directed to be leviid, is to give Fhe sheriff a proprietary interest 
in the instrument that he does not receive by the act of seizure; however, if that 
is the intent of the section, it is far from obvious. The Ontario Commission 
concluded that the phrase "hold such [negotiable instruments] as security" in the 
Ontario equivalent of section 6(2) "is ambiguous and serves no useful purpose" 
and should be abandoned.''' 

'* Bills of Exchange Act, R.S.C. 1985, c. B-4, s. 1 

149 Geva, supra, note 143 at 129-30. 

IM OLRC 2, supra, note 57 at 42. 
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In any case, even though the sheriff might at present have the legal 
capacity to realize upon seized negotiable instruments in the way a holder can, 
we think that it would be appropriate for the reformed legislation to provide 
expressly that he does have such a capacity. 

It would not be appropriate, however, to provide that the sheriff be 
deemed a holder of the seized instrument. The sheriff should not have any 
greater rights than the debtor, and the equities that might be raised against the 
debtor should bind the sheriff also; however, the sheriff should not have lesser 
rights than the debtor. He should have the debtor's capacity to negotiate, present, 
collect and enforce the instrument. Accordingly, we propose that the sheriff be 
statutorily constituted the agent of the debtor with full authority to deal with the 
instrument in every way that the debtor could. The statute should give the 
sheriff such authority as he would have if the debtor had constituted the sheriff 
his agent?" 

We do not think that there would be any constitutional impediment to such 
a provision in a provincial statute. It would be legislation aimed at the enforce- 
ment of judgments, a valid provincial subject. Although it would affect the 
debtor's rights with respect to negotiable instruments, it would not alter the 
character or restrict the negotiability of the instrument or impair the rights of 
holders.'" 

With this statutory authority, the sheriff would be able to present the 
instnunent for payment, to sue on it if dishonoured, to receive payments from the 
party liable on the instrument that would effectively discharge that party, and to 
negotiate the instrument by endorsement. A party receiving the instrument by 
endorsement from the sheriff as agent of the debtor would become a holder in 
due course if he or she otherwise qualified for that status?" 

15' The Bills of Exchange Act contemplates agents having such authority in s. 
4: 

Where, by this Act, any instrument or writing is 
required to be signed by any person, it is not 
necessary that he should sign it with his own hand, 
but it is sufficient if his signature is written thereon 
by some other person by or under his authority. 

15' There is a precedent for provinaal legislation affecting the rights of a 
holder of a negotiable instrument for a valid provinaal purpose. The 
Dependent Adults Act, s. 29(g), provides that a trustee appointed under 
that act can "draw, accept and endorse bills of exchange and promissory 
notes, endorse bonds, debentures, coupons and other negotiable 
instruments and securities . . .". 

'" Geva, s u p ,  note 143 at 128-34 considers whether or not the purchaser's 
knowledge that he or she was taking from the sheriff and would impair 

(continued ... ) 
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The Ontario Commission described the procedure used by sheriffs in 
Ontario for collecting on cheques payable to the order of the debtor as follows: 

Where . . . the sheriff seizes a cheque, the present 
practice would appear to be to stamp on the back of 
the cheque that it has been seized, and then to take it, 
along with a copy of the writ of fieri facins under 
which it was seized, to the sheriff's bank. The bank 
will cash the cheque and the sheriff will then deposit 
the money, up to the amount required to be levied, in 
his trust account for subsequent distribution to the 
creditors.'% 

We are advised that a similar procedure is followed by the Edmonton sheriff. 

The Ontario Commission considered this practice "questionable as a matter 
of law" but practically effective, and recommended that it be continued with the 
support of statutory provision entitling the sheriff "to demand and receive directly 
from the . . . bank, drawee, or person liable the amount secured by the 
instrument."'" We think that our proposal to constitute the sheriff agent of the 
debtor by statute would serve the same purpose and remove any question as to 
the validity of the sheriffs dealing with instruments such as cheques in the 
manner described by the Ontario Commission. 

Section 6(2) of the Seizures Act contemplates the sheriff "paying or 
assigning" seized negotiable instruments to the creditor "subject to the Execution 
Creditor's Act". The section does not indicate, however, what credit is to be 
applied to the execution debt as a result of the transfer of the seized instrument 
to the creditor. Should it be the face value or some discounted value? The 
section does not indicate that the direct transfer is to be co-ordinated with the 
sharing principle governing distributions either, but it does recognize that co- 
ordination is necessary. 

We previously recommended that the creditor should be able to buy seized 
property from the sheriff subject to certain safeg~ards. '~ If the negotiable 
instrument was sold to the creditor in the manner contemplated by that 
recommendation, there would be no problem as to the credit to be given the 
debtor against the judgment debt or as to sharing of the realized value among 
enforcement creditors. We think that the direct transfer procedure provided in 

Is( ... continued) 
his or her ability through the enforcement process to be a holder in due 
course and concludes that it would not. 

OLRC Part 2, supra, note 57 at 50. 

Recommendation 43, supra, at 108. 
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section 6(2) should be abolished in favour of this "sale to creditor" procedure, 
which is part of the ordinary seizure process. 

RECOMMENDATION 46: 

REALIZATION ON NEGOTIABLE INSTRUMENTS 

The statute should provide that the sheriff is the agent 
of the debtor with authority to deal with seized 
negotiable instruments as fully as would be the case if 
the debtor had granted such authority. 

The present provision that contemplates the sheriff 
paying or assigning a seized instrument to the creditor 
should be abolished in favour of the "sale to creditoi', 
which is part of the recommended general seizure 
procedure. 

B. Enforcement Avainst Securities 

(1) Subiect Matter 

The heading of this section indicates that we are concerned with 
"securities". As used in everyday commercial and legal discourse, this term can 
denote a broad and shifting range of interests and obligations, as well as the 
documents that evidence such interests and ~bligations.''~ In the present 
context, we will use the term "securities" when referring to the following: 

(a) non-publicly traded shares issued by corporations; 

(b) publicly traded interests (including shares) and debt obligations of 
corporations and other entities; and 

The diversity of usage of the term "security" is well illustrated by a 
glance at three Alberta statutes, the Business Corporations Act, the PPSA 
and the Securities Act. The Business Corporations Act has different 
definitions of "security" in ss 1 and 44(2), the latter applying to Part 6 
and the former applying elsewhere. The PPSA's definition of "security" 
in s. 1(1) is similar, but not identical, to the definition in s. 44(2) of the 
Business Corporations Act. The definition of "security" in s. 1 of the 
Securities Act is different, and much broader, than the definitions in the 
other two acts. 
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(c) publicly traded rights to acquire or sell interests or obligations 
referred to in (b). 

Under heading (2) below, we elaborate on the term "publicly traded, as used 
above. Before getting to that, however, we need to clarify certain other elements 
of the foregoing definition. 

The first point is that we refer to interests and obligations having certain 
characteristics, not to documents having certain characteristics. Unlike some 
definitions of "securities", our definition is not document oriented. We will refer 
to documents that evidence or represent securities as "security certificates". One 
of the points we will emphasize below is that it is becoming increasingly common 
for securities, especially publicly traded securities, not to be evidenced by 
securities certificates. 

It will be noted that our definition treats shares in corporations as 
securities, whether they are publicly traded or not; however, debt obligations and 
other interests are treated as securities only if they are publicly traded.''' 

Our definition of "securities" refers to publicly traded interests in and 
obligations of corporations and certain other entities. So far as obligations are 
concerned, the entities we have in mind are entities that can incur debt 
obligations. This would include, for instance, a government or a partnership. As 
far as interests in "entities" are concerned, what we have in mind are things that 
may not always be treated as legal persons, but are nevertheless regarded for 
some purposes as distinct entities in which there can be publicly traded 
ownership interests. Examples of such entities are limited partnerships and trusts. 
We treat publicly traded interests (whether described as "units", "shares" or 
something else) in such entities as securities. 

(2) Publiclv and Non-uubliclv Traded Securities 

The preceding discussion of terminology makes it obvious that we attach 
considerable importance to the idea of a publicly traded security. In the next few 
paragraphs, we explain what we meanby "publicly traded, and why we think 
that the question of whether or not a certain share, interest or obligation is 
publicly traded is important in the design of enforcement procedures. 

The mechanics of realizing non-publicly traded obligations owned by an 
enforcement debtor are dealt with elsewhere in this and other chapters. 
Non-publicly traded obligations evidenced by negotiable instruments 
will be susceptible to seizure and realization in the manner described in 
section A of this chapter. Other obligations that do not fall under the 
securities category might be secured obligations that could be seized 
and realized in accordance with the procedure set out in Section C, infra. 
Others will be susceptible to garnishment, as described in Chapter 7. 
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The enforcement process for any type of asset must be designed with two 
sometimes competing objectives in mind. On the one hand, the process should 
be reasonably expeditious; on the other, the process must be designed to ensure 
that, as far as is possible, the price for which the sheriff eventually sells the seized 
asset bears a reasonably close relationship to its fair value. Obviously, the nature 
of the asset will have a great deal to do with determining the sort of enforcement 
procedure that will meet these objectives. 

For some kinds of assets, and in some circumstances, the most difficult part 
of the enforcement process might be liquidating the asset for a price that bears a 
reasonable relationship to its value. In the first place, it might be extremely 
difficult to determine what the fair value of the asset in question is. An equally 
or even more difficult problem might be to find someone who is willing and able 
to pay a price approximating that value. In the case of ~ecurities,'~ these two 
problems will be reduced considerably, if not eliminated, if there is some sort of 
established market for the security in question. 

By an "established market", we mean a system that facilitates transactions 
involving securities by providing a mechanism for bringing together people who 
wish to acquire such securities and people who wish to dispose of them. One 
necessary component of such a market is a mechanism for disseminating pricing 
information about the securities to participants in the market. Of course, the 
paradigm of an established securities market is a securities exchange, with its 
physical trading floor, members, rules, listing requirements, and so forth. We 
would regard securities that are listed on a securities exchange as publicly traded 
securities. 

We would not restrict the category of publicly traded securities, however, 
to securities that trade on traditional securities exchanges. To do so would be to 
exclude many securities-including almost all debt securities and mutual fund 
shares-that are traded16' on what is called the "over-the-counter market". 
There are different over-the-counter markets (none of which employ counters) for 
different kinds of securities. One shared characteristic is that buyers and sellers 
are brought together by electronic means, rather than on the floor of a securities 
e~change?~' But for our purposes, the important feature of all over-the-counter 

159 Actually, this applies to any asset, not just securities, but we are 
concerned with securities at the moment. 

Open-ended mutual fund shares (by far the most common kind of 
mutual fund) are not "traded in the sense of being bought and sold on 
a secondary market; however, a mutual fund must always stand ready 
to repurchase its shares (or units) at a price determined by the net asset 
value of the underlying portfolio of securities that represent the fund's 
assets. 

''I Traditionally, participants in the over-the-counter market have been 
linked by telephone. Not surprisingly, computer networks are playing 
an ever-increasing role in over-the-counter markets. 
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markets is that they serve the two important and interdependent functions that 
we mentioned earlier. They provide a mechanism for bringing together buyers 
and sellers of securities, and they provide a mechanism for disseminating pricing 
information to market participants. 

It is tempting to define a publicly traded security as a security that is either 
listed on a stock exchange or traded on the over-the-counter securities market. 
We think, however, that the latter part of such a definition would be a little too 
open-ended for our purposes. What we need is a simple, objective means of 
identifying publicly traded securities. Therefore, we will treat any security that 
meets either of the following two criteria as a publicly traded security: 

1. the security is listed on a stock exchange; or 

2. values or prices for the security routinely appear in published 
securities market reports or in quotation services used by securities 
dealers?" 

The second criterion fastens upon the "price dissemination" function of an 
established market. That pricing information about a security is disseminated in 
this manner is a fairly reliable indication that there is also a mechanism for 
bringing buyers and sellers of that security together. 

Where there is an established market for a security that is the subject of 
enforcement proceedings, the burden on the sheriff is likely to be lightened on 
two accounts. First, the availability of pricing data reduces the problem of 
determining a fair value for the security.'" Second, the existence of a 
mechanism for bringing buyers and sellers together provides a convenient method 
for liquidating the security. These two facts can and should be reflected in a 
somewhat different, more streamlined, procedure for liquidating publicly traded 

'" The financial pages of daily newspapers are an obvious source of 
published securities market reports. In addition to prices of "listed 
stocks, a major newspaper's financial section will contain price 
quotations for a wide variety of unlisted securities that are traded on an 
over-the-counter basis. Quotations for many securities that do not 
appear regularly in publications readily available to the general public 
appear on quotation sheets or electronic information services that are 
available by subscription to members of the securities industry. 

'" It will be noted that we say "reduces", rather than "eliminates", the 
problem. That a security is publicly traded is no guarantee that it will 
have a high liquidity at any given time, or that the quoted prices will 
accurately reflect the underlying value of the security. But, at the very 
least, the quoted prices, whether they are based on actual trades or 
simply on "bid-and-asked quotations, will provide the sheriff with a 
useful starting point. 
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securities as compared to the procedure for liquidating securities that are not so 
traded.'" 

RECOMMENDATION 47: 

DEFINITIONS RELATING TO SEIZURE OF 
SECURITIES 

The proposed enforcement system should make special 
provision for seizure of securities, defined as including: 

(a) non-publicly traded shares in corporations; 

(b) publicly traded interests in and obligations of 
corporations and other entities, such as 
governments, limited partnerships and trusts; and 

(c) publicly traded rights to acquire or sell interests or 
obligations referred to in (b). 

For certain purposes, a distinction should be drawn 
between publicly traded securities and non-publicly 
traded securities. The latter category would consist only 
of non-publicly traded shares. 

A security would be considered to be publicly traded if 
it met either of the following two criteria: 

(a) the security is listed on a securities exchange; or 

16" That the sheriff is dealing with a publicly traded security does not 
necessarily mean that the sale process will be free of obstacles. Listing 
on a securities exchange is no guarantee of liquidity. Many different 
circumstances can impair the liquidity of an enforcement debtor's 
publicly traded securities. For example, the securities might be thinly 
traded, or the enforcement debtor might hold a larger block than the 
market can comfortably absorb all at once. Such circumstances can 
make the sheriffs task in liquidating such securities more complex than 
might have been hoped. In particularly complex situations, the sheriff 
might consider it prudent to seek directions from the court 



SPECIAL SEIZURE MECHANISMS 

(b) prices or values for the security routinely appear in 
published securities market reports or in quotation 
services used by securities dealers. 

(3) Effectinv Seizure 

(a) The existine law in modem conditions 

Existing Canadian legislation contemplates two very different methods of 
seizing shares: 1) notice to the issuing corporation, or 2) seizure of the share 
certificate(s) evidencing the shares. Ontario's Execution which is widely 
copied in the legislation of other provinces, provides an example of the "notice to 
the issuer" approach. It provides, in effect, that seizure of shares is effected when 
the sheriff serves a copy of the writ with an appropriate notice on the shares' 
issuer. 

Alberta's legislation takes the second approach to seizure, or, more 
precisely, combines the two approaches. Section 7(2) of the Seizures Act requires 
the sheriff to "seize the share certificates or other documents evidencing 
ownership of the shares" and "either before or within 5 days after the seizure, 
serve a copy of the writ" on the issuer. For good measure, section 70 of the 
Business Corporations Act provides that "[nlo seizure of a security of a distributing 
corporation or other interest evidenced by a security is effective until the person 
making the seizure obtains possession of the security."166 

Compared to the Alberta approach, Ontario's has one major advantage, 
and one major disadvantage. The advantage is that seizing a share by serving 
notice on the issuer is likely to be much more practicable than seizing a mobile 
and often highly elusive share certificate. The disadvantage lies in the fact that 
under the Ontario act (as under Alberta's) seizure of the share has the stated 
effect of invalidating any subsequent transfer of the share by the debtor. After 
seizure, "no transfer of the shares by the execution debtor is valid unless and until 
the seizure has been di~charged."'~' This is all well and good, as far as 
execution creditors are concerned, but it ignores that the debtor is left in 
possession of a share certificate that might well be a negotiable instrument. 
Making any post-seizure transfer of the security by the debtor invalid, especially 
a transfer to a purchaser for value without notice, seems to fly in the face of the 

- - - -- - - - 

lffi R.S.O. 1980, C. 146, S. 14(2). 

166 As far as proceedings under a writ of execution are concerned (as 
opposed to a distress seizure), s. 70 of the Business Corporations Act is 
probably redundant to s. 7(2) of the Seizures Act. It might be argued, 
however, that the latter would permit the certificate to be left on a 
bailee's undertaking, whereas the former would not. 

Execution Act, s. 14(2). 
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doctrine of negotiability. Indeed, this part of section 14(2) seems to contradict 
section 69(2) of Ontario's Business Corporation's which provides that a bona 
fide purchaser1* of a security "acquires the security free of any adverse claim." 

Whatever their comparative advantages and disadvantages, the Ontario 
and Alberta approaches share one serious drawback as far as publicly traded 
securities are concerned: neither is attuned to the realities of modem securities 
markets. The following paragraphs explain why this is so. 

In mandating seizure of a debtor's share by serving notice on the 
corporation that issued the share, section 14(2) of the Ontario Execution Act seems 
to assume that the corporation's securities register will show the debtor as the 
registered holder of the share. On the other hand, in requiring seizure of a 
debtor's share to be effected by seizing the share certificate evidencing the share, 
the Alberta acts1" assume that the sheriff will be able to lay hands on a specific 
share certificate that can be said to represent the debtor's share. Unfortunately, 
as far as publicly traded securities are concerned, both assumptions are likely to 
be wrong. 

Suppose that an enforcement debtor, Jane Debtor, owns 1000 common 
shares of XYZ Ltd., a corporation whose common shares trade on a major stock 
exchange. It is possible that the share register of XYZ Ltd. shows Jane Debtor as 
the registered holder of 1000 common shares. It is also possible that there is a 
share certificate with Jane's name on it that is either in Jane's possession or kept 
in safekeeping for her by a stockbroker, bank or similar custodian. But this is not 
the most likely manner for Jane's shares to be held, especially if Jane is an active 
investor who regularly buys and sells securities. The reality of modern securities 
markets is that some variation on either of the following two scenarios--especially 
the second-is likely to give a better picture of the true situation. 

Scenario I :  certificate system 

Jane Debtor owns 1000 shares in XYZ Ltd., but her name does not show 
up in the latter's share register. Many thousands of XYZ shares are registered in 
the name of Jane's stockbroker ("Broker"), who holds the shares for its various 
customers. XYZ Ltd. probably has no knowledge of Jane's existence, but Broker's 
records show that 1000 of the XYZ shares registered in Broker's name are held for 
Jane's account. It is possible, but unlikely, that Broker has somehow earmarked 
share certificates representing 1000 shares as the share certificates that belong to 
Jane. It is more likely that Jane's shares are not represented by any particular 

I" S.O. 1982, c. 4. 

I* AS under our own act, "bona fule purchaser" incorporates the 
requirements of 1) purchase for value, 2) delivery of the security to the 
purchaser, and 3) lack of knowledge of any adverse claim against the 
security. 

17' Seizures Act, s. 7(2), and Business Corporations Act, s. 70. 
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certificate(s). Instead, Broker has a stack of security certificates representing all 
the shares of XYZ held by Broker for its customers. These certificates are 
segregated from Broker's own holdings of XIZ shares, but they are not identified 
by customer. Rather, Jane has, in picturesque legal terminology, a proportionate 
interest in the fungible mass of XYZ share certificates. 

The main reason for having Jane's shares registered in the name of Broker, 
and for the share certificates representing different customers' securities being 
treated as interchangeable, is to facilitate trading in the shares. The mechanics of 
clearing trades and registering transfers are simpler if brokers have an inventory 
of certificates issued in their own names (or perhaps in the name of a nominee), 
any of which-can be delivered to other brokers or a clearing agency to complete 
trades. 

Scenario 2: book-based system 

No matter how much the handling of paper securities certificates is 
streamlined, a securities market that relies on the delivery of such certificates to 
settle trades is probably going to choke on all this paper when trading volumes 
reach a critical level. Trading volumes in major securities markets reached this 
critical level long ago, and the securities industry was forced to look for a method 
of settling securities trades that did not require the constant shuffling back and 
forth of mountains of security certificates. The result has been the introduction 
and rapid expansion of "book-based" settlement systems, which rely heavily on 
computer record keeping. We describe the general principles of such a system 
below, insofar as they are relevant to our topic. 

A book-based system of clearing trades in securities requires an entity 
commonly referred to as a "depository". The depository functions as a clearing 
agency for trades in securities in the market or markets for which it is organized. 
The system is premised on the depository1" being the registered owner of a 
large proportion (ideally, it would be all) of the securities traded in the relevant 
market. The depository holds these securities on account of its members: 
securities dealers, financial institutions and certain other institutional investors. 
The shifting position of each member in various securities is recorded in the 
depository's ledgers. 

Insofar as Jane Debtor and her 1000 shares in XYZ Ltd. are concerned, the 
book-based system works something like this. As in the certificate system, XYZ's 
share register contains no indication that Jane is a shareholder. Indeed, the share 
register does not even show Broker as a shareholder. Instead, it shows that a 
substantial proportion of XYZ's shares, say 700,000 shares, is held by the 
depository ("Depository"). Depository's records do not show that any of the XYZ 

17' In fact, the securities are more likely to be registered in the name of a 
nominee of the depository than in the name of the depository itself. But 
for our purposes, we can assume that the depository and its nominee 
are one and the same entity. 
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shares issued in its name are held for Jane. What they do show is that it holds, 
let us say, 25,000 shares in XYZ Ltd. for Broker. 

It is only when we reach Broker's records that we find any indication of 
Jane's position in XYZ shares. These records show that 1000 of the XYZ shares 
held by Depository for Broker are in turn held by Broker for Jane. If Jane were 
to instruct Broker to sell these shares, the sale would ultimately be consummated 
by an appropriate entry in the ledgers of the depository, debiting Broker's account 
for 1000 shares and crediting the purchasing broker's account for 1000  share^.'^ 
XYZ's share register would be entirely unaffected by these goings-on. 

A moments consideration will reveal the impracticability of effecting 
seizure of Jane's XYZ shares in either of the preceding scenarios by serving a 
notice of seizure on XYZ Ltd. (ie, the Ontario approach). As far as XYZ Ltd.'s 
share register is concerned, Jane does not even exist. Serving notice of seizure on 
XYZ Ltd. would be a futile exercise. 

The Alberta approach of requiring seizure of the share certificates that 
represent Jane's shares is not any more realistic. The problem is not simply that 
Jane's share certificate is held by a third person. Seizing tangible property of an 
enforcement debtor that is in the hands of a third person is not in itself a matter 
of great difficulty. The problem is that, at best, there will only be a tenuous 
relationship between Jane's shareholding in XYZ and any physical share 
certificate. In Scenario 2, there is not even a tenuous relationship, because there 
are no share certificates evidencing Jane's shares. 'The only evidence of Jane's 
shareholdings are the entries in Broker's ledgers; thus, the idea of seizing share 
certificates evidencing Jane's shares is unrealistic. 

In Scenario 1, it is arguable that the sheriff could seize Jane's shares by 
seizing any certificates that represent 1000 shares from among the bulk of share 
certificates held by Broker for its various customers. The certificates are, after all, 
fungible. It should not matter, one would think, that none of the certificates are 
specifically allocated by Broker to Jane; however, the point of such an exercise is 
difficult to see. Clearly, Jane cannot sell her shares, except through Broker, since 
Broker has the certificates. Therefore, the most practical method of seizure would 
seem to be to notify Broker that Jane's shares are under seizure and that Broker 

This is an oversimplification of the mechanics. If the clearing system is 
based on some sort of "trade netting" arrangement, which is likely, there 
probably will not be a specific entry in the depositoqfs ledgers that 
directly corresponds to the sale of Jane's 1000 shares. On any given 
day, Broker could be involved in many different transactions involving 
XYZ share-both as buyer and seller-with a variety of other brokers 
or financial institutions. If the net result of all Broker's trades in XYZ 
shares that are to settle on the settlement day for Jane's transaction is 
that Broker is owed 500 shares, then the depository will credit 500 
shares to Broker's ledger position in XYZ shares. There will be no 
specific debit entry to reflect the sale of Jane's 1000 shares. 
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must henceforth act on instructions from the sheriff, and not Jane, regarding any 
disposition of the seized shares. After all, when the time comes for the sheriff to 
sell the shares, the certificates will have to be put in the hands of a broker to 
effect the sale. It will save unnecessary paper shuffling to leave the certificates 
with Broker from the outset, and then have Broker sell the shares on behalf of the 
sheriff. 

(b) Proposals for effecting seizure of securities 

(i) Publiclv traded securities 

The preceding discussion indicates that the two standard alternatives for 
seizing shares-notice to the issuer or seizure of the share certificatek) 
representing the shares-are likely to be futile for many if not most publicly 
traded securities. But it also indicates an expeditious and effective method of 
seizing such securities. In both scenarios, the key actor is the broker. Apart from 
Jane herself, Broker is the only actor who has a record of Jane's ownership of 
shares in XYZ Ltd. It is through Broker that dividends and information to 
shareholders must flow to Jane, and it is only through Broker that a disposition 
of Jane's shares can be effected. Therefore, it makes sense for Broker to be the 
focus of efforts to seize Jane's shares. More particularly, seizure can be most 
effectively and efficiently accomplished by serving an appropriate form of notice 
on the broker (or other intermediary) whose records indicate an enforcement 
debtor's ownership of the shares in question. 

Both the Ontario Law Reform Comrnissionln and the British Columbia 
Law Reform  omm mission"^ have recognized the need to deal with the reality 
of the manner in which publicly traded securities are held and dealt with in 
today's securities markets. We take the same basic approach as those two 
agencies to the question of how to effect seizure of such securities; however, there 
are some differences between their respective approaches and our approach, 
which we will mention later. 

Although we have emphasized that seizure of publicly traded securities by 
one of the traditional share seizure methods is likely to be impossible or 
impractical in many cases, there will certainly be those where one or the other of 
these methods is the most appropriate method of effecting seizure. Therefore, we 
think that the sheriff should be able to choose between three methods of effecting 
seizure of publicly traded securities.'" 

In OLRC Part 2, supra, note 57, at 66-7. 

17' LRCBC Shares, supra, note 103, at 46-8. The working paper "does not 
represent the final views of the Commission." 

175 In describing the three methods of effecting seizure, we do not say 
anything about serving the seizure documents on the debtor; however, 
the general seizure process described in Chapter 4 includes the 

(continued ... ) 
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The first option would be to seize the security certificate evidencing the 
security, if there is such a certificate. This would undoubtedly be the method of 
choice where the enforcement debtor is in possession of the relevant certificate, 
as it will ensure that the debtor does not dispose of the certificate. For the 
reasons already mentioned, seizing the security certificate would likely be a less 
attractive option if the certificate is in the hands of a third party, such as a broker, 
and would obviously be out of the question where there is no certificate that 
evidences the debtofs security. 

The second option for effecting seizure would be to give notice of seizure 
to the issuer, if the debtor is shown as the registered holder of the security. This 
would have various consequences, which will be described as we go along. 

The third option for effecting seizure is intended to deal with the situation 
where the debtofs ownership of the securities is not reflected in the records of 
the issuer or by any security certificate in the debtor's possession but is evidenced 
by an entry in the records of a third party, such as a broker. Here, the sheriff 
should be able to effect seizure by serving an appropriately worded notice of 
seizure on the third party. The third party would then become a custodian of the 
securities for the sheriff and would be liable to enforcement creditors if it dealt 
with the securities otherwise than in accordance with the directions of the 
sheriff .'" 

We emphasize that these alternative methods of seizure really are intended 
to be options. Subject to the constraint mentioned in the next paragraph but one, 
a sheriff should be able to use whichever method of seizure seems most 
appropriate in the circumstances. In particular, we would not adopt the following 
limitation proposed by both the Ontario and British Columbia commissions. The 
Ontario Commission proposed that "in order to effect a seizure of shares in the 
debtor's possession . . . the sheriff should be required to seize ph sically either 
the share certificates or other documents of a similar nature."" Under the 
British Columbia Commission's (tentative) proposal, unless the certificate 

'75(...continued) 
requirement that the enforcement debtor be served with the seizure 
documents either at the time seizure is effected or as soon after as is 
possible: see Recommendation 32, supra, at 85. Until the seizure 
documents are served on the enforcement debtor, the notice of objection 
period does not run. For all three methods, serving the seizure 
documents on the debtor will be necessary to allow the securities to be 
sold. 

176 It would not be unusual for the third party who has control over the 
securities to have a lien on them. The third party's lien claim would not 
be affected by the seizure. Moreover, a broker who sold the security on 
the instructions of the sheriff would be entitled to the normal 
commission for such services. 

I n  OLRC Part 2, supra, note 57 at 66. 



132 SPECIAL SEIZURE MECHANISMS 

representing an "unrestricted share was in the possession of a bailee, the sheriff 
would have to get possession of the certificate to seize the share.'" 

If we were to follow the Ontario and British Columbia Law Reform 
commissions, seizure of a publicly traded security represented by a certificate in 
the possession of the enforcement debtor could be effected only by taking 
possession of the certificate. The avowed purpose of such a requirement is to 
protect third parties who might deal with the debtor in ignorance of the seizure. 
It is a necessary requirement if one assumes that seizure has the effect of 
invalidating any subsequent transfer that does not have the approval of the 
sheriff; however, as is explained more fully under the next heading, we would not 
give seizure any such effect. Under our proposals, a purchaser for value from the 
debtor who takes possession of the relevant certificates without notice of the 
seizure will be fully protected.'" 

The only formal restriction that we would impose on the sherifps choice 
of the method of seizure is this. For seizure to be effected by either of the 
"notice" methods (notice to the issuer or notice to a third party who holds the 
security for the enforcement debtor), there should be a reasonable connection 
between the relevant person and Alberta. The relevant person is the person upon 
whom the notice would be sewed. The requirement is simply this: it must be 
possible to serve the notice of seizure on the issuer or third party in Alberta. This 
requirement is intended to ensure that the Alberta courts will have a firm basis 
for asserting personal jurisdiction over the relevant person-the issuer or third 
person who holds the security for the debtor. 

The preceding paragraph raises the issue of whether securities issued by 
Alberta issuers should be treated differently than securities issued by "foreign" 
issuers, insofar as the mechanics of seizure are concerned. As a general 
proposition, we think that they should not. To draw a distinction on the basis of 
the place of incorporation or residence of the issuer would in many cases be to 
pay homage to an irrelevancy. 

Consider our earlier example where Jane Debtor is the beneficial owner of 
XYZ Ltd. shares, but the registered owner of the shares is the nominee of a 

178 LRCBC Shares, supra, note 103 at 46-8. In the British Columbia 
proposals, an unrestricted share is a share that is not subject to a 
transfer limitation imposed by the issuer's incorporating documents. 

'79 Obviously, effecting seizure of securities by giving notice to the issuer 
will not be the ideal method of seizure where the enforcement debtor 
has possession of security certificates evidencing the security. The 
seizure will be defeated if the certificates get into the hands of a bona 
fuie purchaser; so it will be safer for the sheriff to take possession of the 
certificates. There might be arcumstances, however, where it is more 
practicable for seizure to be effected by notice to the corporation, at least 
as an interim measure, than by seizing the security certificates in the 
debtor's possession. 
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depository. The depository's records show that it holds a certain number of 
shares for a certain broker, whose records in turn indicate Jane's interest in the 
shares. A sale of Jane's shares would be effected by appropriate entries in the 
records of her broker and the depository, and would have no effect on XYZ's 
share register. In such circumstances, Jane's relationship to the issuer, XYZ, is so 
remote that it is difficult to see the relevance of an enquiry into where XYZ Ltd. 
is incorporated. Of much more practical relevance is the question of whether or 
not the courts of Alberta have power over Jane's broker, so that serving a notice 
of seizure on the broker would be an effective means of taking control over the 
securities. 

We do not contend that awkward situations will never arise; they will 
because of differences between the laws of Alberta and the laws of the home 
jurisdiction of an issuer of securities seized in Alberta. This possibility can be 
dealt with by giving the court the power to make any order necessary to spare 
an issuer, or any other affected person, from being prejudiced by a conflict 
between the Alberta laws pertaining to seizure of securities and the laws of the 
issuer's home jurisdiction. The court would have to be shown, however, that 
there would likely be actual prejudice, and not just a theoretical conflict or 
inconsistency between the laws of Alberta and the laws of the issuer's home 
jurisdiction. 

(ii) Non-~ubliclv traded shares 

Effecting seizure of non-publicly traded shares is actually likely to be less 
troublesome than is effecting seizure of publicly traded securities. The very fact 
that non-publicly traded shares are not traded publicly makes it more likely that 
the beneficial owner of such shares will be the registered holder, because the main 
purpose of registration in the name of a depository or stockbroker is to facilitate 
trading. Thus, if an enforcement debtor is the beneficial owner of a non-publicly 
traded share, he or she is likely to be its registered holder as well. This means 
that in most cases it should be possible to seize a non-publicly traded share by 
serving a notice of seizure on the issuing corporation. 

Where a notice of seizure has been served on the issuer of non-publicly 
traded shares, the issuer should be required to indicate this to anyone who 
enquires regarding the enforcement debtor's ownership of or ability to transfer 
those shares. This would increase the likelihood that potential purchasers of the 
seized shares will learn of the seizure. The importance of this is discussed in the 
next section: "Effect of seizure on subsequent transferees". 

Although seizure by notice to the issuing corporation would be the norm 
for non-publiclv traded shares, there mi& be circumstances in which it would 
be morhappripriate to seize a n ~ n - ~ u b i i c l ~  traded share by seizing the share 
certificate, or even by serving a notice of seizure on a third party who has 
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possession of the share certificate or in whose name the share is registered.lg 
In other words, all three methods of seizure contemplated for publicly traded 
securities would also be available for non-publicly traded shares. Again, it would 
be up to the sheriff, taking into account the wishes of the instructing creditor, to 
decide how to proceed in any given situation. 

RECOMMENDATION 48: 

SEIZURE OF SECURITIES 

Seizure of securities owned by an enforcement debtor 
should be accomplished by one of the following 
methods: 

(a) seizure of the security certificates that represent 
the securities; 

(b) service of an appropriately worded notice of 
seizure on the issuer of the securities where the 
enforcement debtor is the registered holder of the 
securities; and 

(c) service of an appropriately worded notice of 
seizure on a broker or other third party who holds 
the securities for the enforcement debtor. 

The method of seizure actually used should be at the 
discretion of the sheriff, except that seizure by method 
(b) or method (c) should be permissible only where the 
notice of seizure can be served on the relevant person 
(issuer or third party) in Alberta. 

The mechanics of seizure should not depend on the 
place of incorporation or the residence of the issuer; 
however, where a security issued by a "foreign" issuer is 
seized, the court should be able to make any order it 
considers necessary to prevent the issuer, or any other 
person, from being prejudiced as a result of a conflict 

lg For example, a trustee. In such a case, the role of the trustee in the 
seizure process would be much like that of the broker, as described in 
connection with the seizure of publicly traded securities not registered 
in the debtor's name. 
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between the Alberta laws and the laws of the issuer's 
home jurisdiction. 

Where a notice of seizure is served on the issuer of 
certain non-publicly traded shares, the issuer should be 
obliged to indicate this to any third party who makes 
enquiries regarding the enforcement debtor's ownership 
of an ability to transfer the shares. 

Where seizure is effected by serving a notice of seizure 
on a thud party, the thud party should be obliged to 
hold and deal with the security in accordance with the 
directions of the sheriff, and should be liable to 
enforcement creditors for failing to do so. 

(c) Effect of seizure on subseauent transferees 

In Section (b) we said that it was unnecessary to restrict the sheriff's 
options for seizing securities to prevent prejudice to subsequent purchasers. To 
explain this statement, it is necessary to back up and consider the situation where 
the securities in question have not been seized but are bound by a writ. 

In Chapter 2, we proposed that, once a writ is registered in the PPR, it 
should bind all the enforcement debtofs personal property. This would include 
any securities owned by the debtor. In Chapter 2, we also recognized that, as far 
as third persons who acquire an interest in property bound by a writ are 
concerned, the writ should be treated much like a security interest in the property 
in question. Thus, if a purchaser has acquired property bound by a writ in 
circumstances such that he would have had priority over a security interest 
perfected by registration under the PPSA, he should also have priority over the 
writ. 

In discussing priority rules in Chapter 2, we did not specifically discuss the 
kind of property that the PPSA calls "securities". This term is defined in section 
l(l)(oo) of the PPSA as: 

a writing that is 

(i) in bearer, order or registered form, 

(ii) of a kind commonly dealt in on securities exchanges or markets or 
commonly recognized in any area in which it is issued or dealt in 
as a medium for investment, 

(iii) one of a class or series or by its terms divisible into a class or series, 
and 
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(iv) evidence of a share, participation or other interest in or obligation 
of the issuer of the writing. 

This definition contains no requirement that the writing in question be regarded 
as negotiable--a share certificate that is endorsed with a transfer restriction would 
meet the definition. Also, this definition is document oriented; it defines a security 
as a writing, rather than as the interest or obligation represented by the writing. 
So as to avoid confusion with our use of the term "securities" to refer to interests 
and obligations, we will use the term "security certificate" where the PPSA uses 
the term "security". 

Where a security interest in a security certificate has been perfected by 
registration, section 31(3) of the PPSA puts the security interest in the same 
defeasible position as a security interest in an instrument: 

(3) A purchaser of an instrument or a security 
[certificatel has priority over a security interest . . . 
perfected [by registration] . . . if the purchaser 

(a) gave value for the instrument or security 
[certificate], 

(b) acquired the instrument or security [certificate] 
without knowledge that it was subject to a 
security interest, and 

(c) took possession of the instrument or security 
[certificatel. 

Therefore, applying our principle that writs should be treated the same as security 
interests, if a security certificate that is bound by a writ gets into the hands of a 
purchaser for value without knowledge of the writ, the purchaser should have 
priority over the writ. Since the PPSA draws no distinction in this respect 
between negotiable and non-negotiable security certificates, we would draw no 
distinction between publicly and non-publicly traded securities. 

Similarly, we do not think that the protection afforded the purchaser 
should cease just because the relevant security has been seized. The protection 
given the purchaser for value without notice should continue, notwithstanding 
seizure of the security. That is, even if the security has been seized, a subsequent 
purchaser for value without knowledge who gets possession of the security 
certificate should have priority over the writ, notwithstanding the seizure. 

This is not to say that seizure should or would have no practical 
consequences as far as subsequent purchasers (or potential purchasers) are 
concerned. One obvious practical consequence of seizure is that if the sheriff 
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actually takes possession of the relevant share certificates, they cannot afterwards 
find their way into the hands of a purchaser for value from the debtor.'" 

A second possible practical consequence of seizure has to do with the 
purchaser's state of knowledge at the time of the transaction. A purchaser who 
knows at the time of the purchase that the securities are under seizure should be 
in the same position as a purchaser who knows that the securities are subject to 
a writ. That is, the purchaser's interest in the securities should be subordinate to 
the writ if he purchases with knowledge of the seizure?= 

It is unlikely that the buyer of a publicly traded security who gets 
possession of the relevant security certificates will know that the security has been 
seized, if that is in fact the case. On the other hand, a potential purchaser of non- 
publicly traded shares is quite likely to get advance notice that the shares have 
been seized. It will be recalled from the previous section, "Proposals for effecting 
seizure of securities", that an issuer of non-publicly traded shares who has been 
served with a notice of seizure must disclose that fact to anyone who enquires 
regarding the debtor's ownership of or ability to transfer the shares. This makes 
it unlikely that any person will purchase the enforcement debtor's share without 
learning of the seizure, because the purchase of non-publicly traded shares does 
not usually take place without preliminary discussions between the prospective 
purchaser and the corporation: 

. . . usually the transfer of private company shares 
involves tripartite negotiations between the 
prospective purchaser of the shares, the shareholder 
who is selling and the other "owners" of the company 
(if any) to settle what will be the transferee's de facto 
relationship to the company and whether or not the 
transferee is a person to whom the transfer would be 
approved. This kind of process would usually 
unearth an outstanding execut i~n?~ 

''I It should not be overlooked that where the securities in question have 
been seized by service of a notice of seizure on a third party (such as a 
broker) who is able to control the disposition of the shares, the third 
party would be personally liable if he or she were to dispose of the 
shares otherwise than in accordance with the sheriff's direction. This 
provides substantial protection for enforcement creditors; however, this 
protection is achieved without any adverse effect on the title of a 
purchaser from the broker. 

Another way of putting it would be that someone who knows that 
certain property has been seized under a writ must in fact know that 
the property is subject to a writ. 

LRCBC Shares, supra, note 103 at 27. 
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There is one respect in which we would go further than section 31(3) of the 
PPSA in protecting the born fide purchaser of securities. To get protection against 
a security interest perfected by registration under the PPSA, a purchaser must 
take possession of the relevant security certificate; however, and as we took pains 
to point out in discussing the deficienaes of existing mechanisms for seizing 
shares, physical securities certificates are playing a steadily diminishing role in 
modern securities markets. It is now standard procedure for "negotiable" 
securities to be traded on securities markets without any security certificates 
changing hands. Instead, trades are settled through appropriate entries in the 
ledgers of a clearing agency (or "depository"). In such a context, the PPSA's 
emphasis on the purchaser getting possession of a security certificate seems too 
restrictive. It is more appropriate to concentrate on the functional equivalent in 
such settlement systems of a purchaser taking possession of a security certificate. 
We propose that the point of settlement, as determined by the rules of the 
relevant market, be taken as the critical point for determining the rights of the 
purchaser. Thus, where a purchaser for value acquires a publicly traded security 
in a transaction that is settled through a clearing agency, and the purchaser does 
not have knowledge at the time of settlement that the security is bound by a writ 
or has been seized under a writ, the purchaser should have priority over the writ. 

RECOMMENDATION 49: 

EFFECT OF SEIZURE ON SUBSEQUENT 
TRANSFEREES 

Regardless of whether a security that is bound by a writ 
has been seized or not, a purchaser for value who takes 
possession of the security certificate evidencing the 
security without knowledge of the seizure or knowledge 
of the writ, should have priority over the writ. 

A person who purchases a publicly traded security in a 
transaction that is settled through a clearing agency 
should have priority over a writ that binds the security, 
as long as at the time of settlement of the transaction the 
purchaser did not have knowledge that the security was 
bound by the writ or was under seizure. 

(4) Dividends and Other Pavments 

If for no other reason than the necessity of waiting for the notice of 
objection period to expire, there will be an interval between seizure and 
realization of securities by the sheriff. It is quite likely that there might be even 
longer delays, especially where non-publicly traded shares are involved, than 
those required for the notice of objection period to expire. It is quite possible 
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that, because of the delay between seizure and sale, dividends, interest or other 
payments will become payable during the interval between seizure and 
disposition of the security. 

Under the present law, any dividends or payments that become payable 
before the seized shares are sold are treated, in effect, as accretions to the value 
of the shares (that it is hoped will be reflected in the sale price). Section 7(4) of 
the Seizures Act provides that seizure and sale of shares "shall include all 
dividends, premiums, bonuses or other pecuniary profits", and then goes on to 
provide that, after notice to the issuer, the dividends or other payments shall not 
be paid to anyone other than the person who purchases the shares from the 
sheriff. It seems more efficient to divert any amounts that become payable while 
the seizure is in effect to the sheriff, so that they can be distributed to 
enforcement creditors as soon as possible. Therefore, we recommend that, once 
the issuer or other relevant party has been served with notice of the seizure, any 
payments that would otherwise be payable to the enforcement debtor should 
instead be payable to the sheriff. 

Where the enforcement debtor appears as the registered holder of the 
security in the books of the issuer, dividends or other payments payable in 
respect of the security would ordinarilylU be payable by the issuer directly to 
the enforcement debtor. If seizure has been effected by service of a notice of 
seizure on the issuer, the issuer should be required automatically to divert such 
payments to the sheriff. If seizure has been effected by one of the other two 
methods (seizure of the relevant security certificates or notice to a third party) 
and the debtor is the registered holder of the security, the sheriff should be 
required to give notice of the seizure to the issuer. The issuer would then be 
required to divert dividends or other payments otherwise payable to the 
registered holder (the debtor) to the sheriff. 

The situation is complicated somewhat because often a corporation's 
securities register is maintained by a transfer agent, one of whose tasks, might be 
the distribution of dividends on behalf of the issuer. It is conceivable that a 
dividend could be paid by a transfer agent to an enforcement debtor after the 
issuer has been served with a notice of seizure, but before the issuer has been able 
to advise the transfer agent of the seizure. Section 7(6) of the Seizures Act 
currently provides for this possibility by providing a grace period defined as "a 
period of time from the time of service sufficient for the transmission of notice of 
service by post from the place where it has been served to that other place". 

We would also provide a grace period, but would define it more precisely 
than does section 7(6) of the Seizures Act. Forty-eight hours would seem to be a 
reasonable period within which an issuer could be expected to inform any 

lLU An exception would be where the security in question was a bond that 
was registered as to prinapal only. In such a situation, the interest 
payments would be payable upon presentation of the relevant interest 
coupon. 
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relevant transfer agent of a seizure. We propose, therefore, that if a transfer agent 
pays a dividend to an enforcement debtor after service of a notice of seizure on 
the issuer, the issuer should be liable only if the transfer agent has been notified 
of the seizure or if 48 hours have elapsed since the notice of seizure was served 
on the issuer. If the transfer agent does pay the dividend to the enforcement 
debtor after it has been notified of the seizure, it should be required to indemnify 
the issuer. 

Where the seized securities are publicly traded, we have seen that, often, 
the enforcement debtor will not be their registered holder. The registered holder 
of the securities is likely to be the debtor's broker or, even more likely, a 
depository. When dividends or other payments become payable, the issuer pays 
them to the registered holder, whether it be the debtor's broker or a depository. 
If the dividend or payment goes to a depository, the depository will, in turn, pay 
the broker an amount based on the broker's holdings of the security as disclosed 
by the depository's records. The broker then pays the debtor the amount to 
which the latter is entitled as the beneficial owner of the security. 

In either variation of the situation just described, the broker is the 
appropriate point at which to intercept the payments. Thus, where seizure has 
been effected by serving a notice of seizure on a broker or other intermediary, the 
intermediary should be required to pay to the sheriff any payments in respect of 
the security that would otherwise be payable by the intermediary to the debtor. 

It is possible that a dividend or other "payment" might require that the 
person who is entitled to receive it make some sort of election. For example, a 
dividend might be payable in cash or in shares, at the option of the shareholder. 
Where it is necessary to make such an election in respect of a seized security, the 
sheriff, rather than the enforcement debtor, should be entitled to make that 
election. 

RECOMMENDATION 50: 

DIVIDENDS AND OTHER PAYMENTS 

Where the enforcement debtor is the registered holder of 
a security that has been seized by a method other than 
serving the notice of seizure on the issuer, the sheriff 
should be required to serve a copy of the notice of 
seizure on the issuer as soon after effecting seizure as is 
practicable. 

Where a notice of seizure has been served on the issuer 
of a security of which the enforcement debtor is the 
registered holder, the issuer should be required to pay 
to the sheriff any dividend or other payment that it 
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would otherwise be required to pay to the enforcement 
debtor. 

An issuer should not be liable if its transfer agent pays 
a dividend to the enforcement debtor after service of a 
notice of seizure on the issuer unless the transfer agent 
has been notified of the seizure or 48 hours have 
elapsed since the notice of seizure was served on the 
issuer. A transfer agent who does pay a dividend to an 
enforcement debtor after being notified of a seizure 
should be liable to indemnify the issuer. 

Where the enforcement debtor is not the registered 
holder of the seized security, and seizure has been 
effected by serving the notice of seizure on a third party, 
the third party should be required to divert to the 
sheriff any dividend or other payment in respect of the 
security that it would otherwise be required to pay to 
the debtor. 

The sheriff should be entitled to make any election that 
the enforcement debtor would otherwise be entitled to 
make with respect to a dividend or other payment. 

(5) Liauidation of Publiclv Traded Securities 

The fact that, by definition, there is an established market for publicly 
traded securities considerably simplifies the sheriff's task in selling or otherwise 
realizing upon them. Realization can and should be accomplished through the 
normal market mechanism. In many cases, this would involve selling the 
securities through a broker. Indeed, where the securities were held for the 
enforcement debtor by a broker before the seizure, the simplest approach would 
usually be for the sheriff to direct the broker to sell the securities using the 
appropriate market mechanism. 

As noted, the sheriff would usually realize seized publicly traded securities 
by selling them. But sale would not be the only possible method of realization; 
for example, if the security in question was a share in an open-ended mutual 
fund, the appropriate method of realization would be to require the fund to 
redeem the share. 

We have emphasized the diminishing sigruficance of security certificates 
in many transactions involving publicly traded securities; however, there will 
undoubtedly be cases where an enforcement debtor's securities are evidenced by 
specific security certificates, so that transfer of the securities would ordinarily 
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require endorsement and delivery of the security certificates by the debtor. The 
sheriff who has seized such a security should have the authority to endorse the 
certificate or any other document that would otherwise have to be endorsed by 
the debtor. 

What if the sheriff cannot get possession of a certificate that would 
ordinarily have to be delivered to transfer (or redeem) a publicly traded security? 
It would not do to allow the sheriff simply to transfer the security without the 
certificate. That could easily prejudice the issuer of the security if a bona f d e  
purchaser showed up later with the security certificate. Therefore, in the case of 
securities whose realization would ordinarily require delivery of a security 
certificate, the general rule should be that this delivery requirement applies to the 
sheriff. 

Laws dealing with negotiable instruments customarily make provision for 
the inevitable instances of lost, destroyed or stolen instruments. Generally, the 
owner of the missing instrument is permitted to enforce his rights under the 
instrument (or to get a replacement instrument), as long as the person against 
whom such rights are enforced is provided with a satisfactory indemnity against 
continuing liability on the instrument. The Business Corporations Act, for example, 
provides as follows in section 75(2): 

(2) If the owner of a security claims that the security 
has been lost, destroyed or wrongfully taken, the 
issuer shall issue a new security in place of the 
original security if the owner 

(a) so requests before the issuer has notice that 
the security has been acquired by a bona fide 
purchaser and before a purchaser described in 
section 64 has received a new, reissued or re- 
registered security, 

(b) furnishes the issuer with a suffiaent 
indemnity bond, and 

(c) satisfies any other reasonable requirements 
imposed by the issuer. 

We propose that the court have the power to require the issuer to recognize a 
disposition by a sheriff of a seized security evidenced by a missing security 
certificate. This power could be exercised only if the court was satisfied on the 
following points: 
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1. the security certificate in question appears to have been lost, 
destroyed or wrongfully taken from the enforcement debtor;'85 

2. there is no evidence that the missing certificate has got into the 
hands of a purchaser for value whose interest in the security would 
have priority over the relevant writ or writs; and 

3. an adequate indemnity bond has been provided to the issuer by the 
instructing creditor. 

RECOMMENDATION 51: 

REALIZATION OF PUBLICLY TRADED SECURITIES 

A sheriff who has seized a publicly traded security 
should be authorized to sell or otherwise realize the 
security through the normal market mechanism. 

Where it would ordinarily be necessary for the 
enforcement debtor to endorse a security certificate or 
other document to dispose of the security, the sheriff 
should be authorized to do so in place of the debtor. 

Where the transfer or other disposition of a security 
would ordinarily require delivery of the security 
certificate, this requirement should apply to a 
disposition by the sheriff. If the court is satisfied, 
however, that: 

(a) the security certificate in question appears to have 
been lost, destroyed or wrongfully taken from the 
enforcement debtor; 

The following is a possible scenario. The enforcement creditor learns 
that the enforcement debtor owns, and is the registered owner of, shares 
in XYZ Ltd., and instructs the sheriff to seize these shares. The sheriff 
effects seizure by serving a notice of seizure on XYZ Ltd. and a copy of 
the seizure documents on the enforcement debtor. The sheriff then 
demands that the enforcement debtor surrender the share certificates, 
but the debtor claims that the certificates have been lost. This claim 
could provide the basis for an application to the court, although the 
instructing creditor would have to weigh the benefit of doing so against 
the risk involved in providing an indemnity to the issuer. 
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(b) there is no evidence that the missing certificate has 
got into the hands of a purchaser for value whose 
interest in the security would have priority over 
the relevant writ or writs; and 

(c) an adequate indemnity bond has been provided to 
the issuer by the instructing creditor; 

then the court should be able to require the issuer to 
recognize a disposition by the sheriff of the security 
represented by the missing certificate. 

( 6 )  Liauidation of Non-uubliclv Traded Shares 

(a) Suecial uroblems 

As far as efforts to liquidate them go, non-publicly traded shares are likely 
to have two disadvantages when compared to publicly traded securities 
(including publicly traded shares). One of these disadvantages is simply the 
natural consequence of the shares not being publicly traded. The sheriff's task is 
to sell the enforcement debtofs shares for a reasonable price. In the case of 
publicly traded securities, the sheriff will usually be able to take advantage of the 
ordinary market mechanisms (such as securities exchanges) to sell the shares for 
a reasonable price. But there is no "ordinary market mechanism" for selling non- 
publicly traded shares. They might indeed be extremely valuable, but 
determining their value, and finding a buyer who is willing to pay a price that 
reflects that value, might require much more ingenuity than is required for a 
publicly traded security. 

The second disadvantage is that non-publicly traded shares are likely to 
have been issued by a corporation that is not a "distributing corporation" within 
the meaning of section l(i) of the Business Corporations Act.'" A corporation that 
is not a distributing corporation may place restrictions on the transfer of its 
shares, and is likely to have done so. A common restriction is one that requires 
the approval of any share transfer by the board of directors. Another is a 
provision that gives existing shareholders the fist  opportunity to buy any shares 
that are offered for sale. Such provisions, although consistent with the policy of 
corporations legislation, can throw up formidable obstacles to the liquidation of 
such shares when they are owned by an enforcement debtor. 

Not every non-publicly traded share will be subject to a formal restriction 
on its transfer; however, all such shares have the characteristic of not being traded 

186 A corporation is a distributing corporation if 1) it has issued shares, or 
securities that can be converted into or exchanged for shares, as part of 
a distribution to the public, and 2) it has more than 15 shareholders. 
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in an established market. This characteristic alone warrants special precautions 
to ensure that the liquidation of any non-publicly traded share is effected through 
a procedure that is likely to realize a reasonable price for the share. Thus, 
although the following discussion is concerned largely with problems arising from 
restrictions on transfer, the conclusions that we draw as to the appropriate 
procedural safeguards are applicable to non-publicly traded shares, whether or 
not they are subject to overt restrictions on transfer. 

(b) The present law 

The procedure established by the Seizures Act for enforcement against 
shares is quite dearly intended to apply to shares with a transfer restriction. It 
also gives the other shareholders a measure of protection against sale to an 
unwanted stranger.ls7 Section 7(10) provides: 

(10) If a sheriff seizes the shares of a debtor in a 
company, and the company's incorporating documents 
restrict or prohibit the right to transfer those shares, he 
shall first offer them for sale to the other shareholders, 
or any one of them, in the company, and shall send by 
mail to the company at its registered office and to at 
least 3 other shareholders, notice of the seizure, and 
shall sell the shares seized or any part of them to any 
shareholder who within 30 days of the date of the 
mailing of the notice 

(a) makes an offer for the purchase 
thereof at a price that appears to 
the sheriff to be reasonable, and 

(b) pays the purchase price to the sheriff. 

(11) Any shares referred to in subjection (10) that 
remain unsold at the expiration of the period of 30 
days shall be sold by the sheriff in the same manner 
as any other personal property. 

'" Re Phillips and La Palom Sweets Ltd. (1921) 66 D.L.R. 577 held that the 
procedure could not apply to shares that could only be transferred with 
consent of the directors, only to shares that the debtor could freely 
transfer. This case was overruled by subsequent amendments to the 
Seizures Act. Now, s. 7(10) expressly contemplates enforcement against 
shares in a private company. The provision was amended in 1988 to 
take into account that the term "private company" does not appear in 
the Business Corporations Act: S.A. 1988, c. 31, s. 20. Section 7(10) now 
refers to shares where "the company's incorporating documents restrict 
or prohibit the right to transfer those shares". 
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This procedure, however, might be practically ineffective in many cases. 
Professor Dunlop describes the anomaly as follows: 

Suppose that the sheriff seizes shares in a company 
with a consent restriction on transferability. The 
sheriff sells the shares and the purchaser applies to the 
company to be registered as the new shareholder on 
the company books, but the directors refuse their 
consent. What can the purchaser do? The question is 
an important one. If the answer is that the purchase 
has no effective and relatively certain remedy, then it 
is unlikely that anyone will willingly put himself in 
such a position. The creditor might still have the 
shares seized to put some pressure on the debtor- 
shareholder but this kind of semi-blackmail is 
obviously a poor substitute for seizure leading to sale 
and registration of the purchaser as the 
shareh~lder?~ 

The present law is ambiguous in answering Professor Dunlop's question. 
A legal principle of imposing pedigree is clearly relevant: 

No proposition of law can be more amply supported 
by authority than that which the respondents invoke 
as the basis of the judgment under appeal, namely, 
that an execution creditor can only sell the property of 
his debtor subject to all such charges, liens and 
equities as the same was subject to in the hands of his 
debtor?'?' 

Hutchinson J. of the Court of Queen's Bench recently applied this principle 
in the context of enforcement against shares: 

The sheriff can take no better title to the shares than 
the debtor had and therefore the sheriff must, in the 
absence of specific instructions to the contrary 
contained in the Seizures Act, comply with the 
restrictions contained in the articles of amalgamation 
relating to such shares?'" 

la Dunlop, supra, note 1 at 166. See also B.V. Slutsky, Execution Against 
Private Company Shares (1972) 30 The Advocate 240, a comment on 
Associates Finance Company Ltd. v. Webber and Dixon [I9721 4 W.W.R. 131. 

189 Jellet v. Wilkie, supra, note 37 at 288-89. 

190 Yorkshire Trust v. Bennet [I9871 1 W.W.R. 238 (Alta. Q.B.). It happened 
that in this case the restrictions required that a complicated sale 

(continued ... ) 
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Uncertainty arises, because it is not dear whether section 7(10) of the 
Seizures Act provides "speafic instructions to the contrary". If it does not, then, 
in practice, shares with a transfer restriction that prevents sale to a purchaser not 
approved by the directors are exempt from seizure. As Belzil J.A. wondered in 
a similar context, 'Who would buy this pig in a poke."191 

It might be that the intention of the legislature has been rendered less 
uncertain by the 1988 amendment to section 7(10). It is now provided that the 
procedure applies where the corporation's incorporating documents "restrict or 
prohibit" the right to transfer the shares. Clearly, the sheriff is not to be bound by 
a provision that would have prevented the debtor from selling; however, a degree 
of uncertainty is still present and should be eliminated. 

(c) Prouosed reform 

It is common for people in this province to hold shares with restricted 
transferability. The consequence of the present law is that a potentially sigruficant 
source of creditor satisfaction can be inaccessible. We believe that shares should 
not be "exempt" for want of an effective enforcement process. 

The law should be reformed to provide that a limitation on the trans- 
ferability of seized shares or other provisions that would prevent effective transfer 
by the sheriff does not apply to a sheriWs sale. This should be so, whether the 
limitation is contained in the incorporating documents of the corporation or in a 
unanimous shareholders' agreement or anywhere else. Further, provisions in 
such corporate documents that provide for the sale of shares to other shareholders 
at less than fair value when enforcement is entered against one shareholder 
should be ineffective to frustrate enforcement. 

We do not think it proper that creditors should bear the burden of the 
policy that permits corporations to control their membership. The burden of the 
policy should be borne by its beneficiaries, the corporation and its members. The 
law should give them generous opportunity to assume that burden, and that is 
the intent of our recommendations below; however, if the other shareholders are 
not willing or able to assume the burden of the policy, they should forfeit the 
benefit. The law should put the interest of creditors, in obtaining satisfaction of 

lW(...continued) 
procedure be followed but did not prevent an eventual sale to a person 
not approved by the company. The sheriff was instructed to follow the 
complicated procedure in the company's articles. The procedures 
established by s. 7(10), (11) could not be used because this was not a 
"private" company. That term does not appear in the Business 
Corporations Act, and at the time of the case the terminology used in the 
Seizures Act had not been updated. The case does not therefore 
determine whether s. 7(10) provides the "specific instructions to the 
contrary" that Hutchinson J. said would be required. 

191 McNeil v. Martin and Peters (1983) 23 Alta. L.R. 318 (Alta. C.A.). 
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the debts owed to them, ahead of the interest of shareholders in controlling the 
membership of their c~rporation.'~ 

Professor Slutsky, commenting on a decision of the British Columbia 
Supreme Court,'" which held that the purchaser from the sheriff is unaffected 
by transfer restrictions, said: 

The small, closely held private company is, in 
economic reality, nothing more than an incorporated 
partnership, where trust and mutual confidence 
amongst the members (or "partners") is absolutely 
essential for business efficiency. One shudders to 
think of the consequences of allowing strangers 
(perhaps even competitors) to be foisted upon 
innocent and unwilling "partners".'% 

We agree that the comparison to partnership is apt and observe that the 
Partnership Act prescribes an alternative to an unwanted "foisting" that does not 
deny creditor access to a debtor's partnership interest. Under the Partnership Act, 
although an execution debtor's partnership interest cannot be seized, the creditor 
can obtain an order charging the interest with the amount of the execution 
debt.195 The other partners have the right to redeem their partner's interest 
from this charge anytime?% They also have the right to dissolve the 
partnership?" If there is no redemption, the debtofs partnership interest can 
be f~reclosed.'~~ If the interest is acquired by the creditor or sold to a stranger 
in the foreclosure proceedings, the existing partnership is dissolved and either 

I92 Our conclusion is consistent with that reached by the Law Reform 
Commission of British Columbia, in LRCBC Shares, supra, note 103. The 
Ontario Law Reform Commission recommended that the consent 
restriction not apply to a sheriff's sale only where the debtor is the 
owner of 100% of the shares of the company in question. In other cases, 
the directors would be statutorily required not to arbitrarily or 
unreasonably withhold consent. Where consent was denied the onus 
would be on the sheriff to establish that the directors were acting 
arbitrarily or unreasonably: OLRC Part 2, s u p ,  note 57 at 73. 

'" Associates Finance Company Ltd. v. Webber and Dixon, supra, note 188. 

Slutsky, supra, note 188 at 246. 

'95 Partnership Act, s. 26. 

'% Ibid. s. 26(2). 

Ibid. s. 36(2). 

'98 Ibid. S. 26(2)(b). 
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liquidated or reformed with the purchaser included as a partner. In either case, 
the value of the debtor's partnership interest is released to his creditors. 

In the case of a partnership, therefore, the interest of the other partners in 
controlling membership in the partnership is protected by their ability to redeem, 
to buy the debtor's interest themselves, or to dissolve the partnership. We think 
that the protection for the co-shareholders of a debtor shareholder should be 
parallel. They and the corporation should be given the right to pay the 
shareholder's debts and have the seizure released (in effect to take an assignment 
of the creditor's claim against the debtor). They should continue to have a right 
of first refusal on the sheriff's sale, and that right should be extended to the 
corporation as well. They should have the right to wind the corporation up 
rather than have to accept a stranger as a shareholder. If that alternative were 
chosen, the debtor's share would be liquidated and paid to the sheriff. 

In addition, we think that the corporation and its shareholders should have 
the right to make any other proposal for the satisfaction of the debt, which would 
avoid winding up or a sale of the debtor's share to a stranger. Perhaps, for 
example, the shareholders might propose the payment of the value of the shares 
over time with interest. If the creditors were not prepared to accept a proposal, 
the other shareholders should be at liberty to apply to the court, which would 
approve the proposal if it did not cause prejudice to the creditors. 

We think, however, that the intrusion on the rights of the other 
shareholders should go no further than necessary. Where the corporation's 
incorporating documents establish a procedure for the transfer of shares that does 
not prevent a sheriff's sale from taking place, or the purchaser at a sherifvs sale 
from being recognized as a shareholder by the corporation, that procedure should 
be followed. The statutory sale requirements should be a minimum procedure. 
The corporation procedures, where they do not violate the policy of the statute, 
should be followed as well. 

We recognize that it might be difficult for the sheriff to interpret the 
provisions of the corporation's incorporating documents when determining the 
procedures that he must follow. Accordingly, we propose that the sheriff should 
advise the corporation of the process that he intends to follow before he embarks 
upon it. As well, the sheriff should be at liberty to seek directions if it appears 
that assistance in establishing the procedure is required. The corporation should 
be at liberty to seek intervention by the court if the procedure proposed by the 
sheriff does not meet the requirements of the corporation's rules and if it appears 
that the corporation will be prejudiced as a result. 

We expect that a comparison might be drawn between the manner in 
which we propose this policy issue be resolved and the proposals that we make 
in the next chapter with respect to enforcement against jointly held land. In that 
discussion, we conclude that jointly owned land should cease to be bound upon 
the death of the debtor joint tenant. The binding effect should be subject to the 
right of survivorship, which is a fundamental incidence of joint tenancy. We 
apply the prinaple that the purchaser from the sheriff can obtain no better 
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interest than the debtor had. We note that the number of occasions when this 
survivorship and principle frustrate creditors must be low. We conclude that a 
fundamental change in the law of joint tenancy is unwarranted. 

The consequence of applying the same principle in the context of 
enforcement against shares, however, would be of a wholly different magnitude. 
Its application would deny creditor access to a significant source of potential debt 
satisfaction. We think that the principle should not be applied in this context. 
An exception to the usual corporation law principle that the corporation can 
control its own membership is warranted. 

The issue discussed above does not arise in the context of shares where the 
restriction on transferability does not prevent the purchaser from registering the 
uurchase and exercising shareholder rights. Neither does it arise in the context 
bf distributing corporations where thve shares are traded publicly and the 
corporation asserts no control over membership. 

RECOMMENDATION 52: 

REALIZATION ON SHARES WITH A TRANSFER 
RESTRICTION 

Where the sheriff seizes shares of a debtor in a 
corporation, and the corporation's incorporating 
documents, unanimous shareholders' agreement, or other 
documents restrict or prohibit the right to transfer those 
shares, such restriction or prohibition should not apply 
to the sale by the sheriff. 

Provisions in such corporate documents that provide for 
the sale of shares to other shareholders at less than fair 
value, when enforcement is entered against one 
shareholder, should be ineffective to frustrate enforce- 
ment. 

The other shareholders, severally and collectively, and 
the corporation should have the right to: 

a) discharge the debt and have the seizure released; 

b) purchase the shares before anyone else; 

C) have the corporation wound up before the shares 
are offered for sale; 
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d) make any other proposal to the sheriff and 
creditors as an alternative to the sale of the shares; 
and 

el seek approval of such a proposal by the court 
where the sheriff and the creditors do not accept it. 
The court should approve such a proposal where 
it will not cause substantial prejudice to the 
creditors. 

The sheriff should give the corporation and the creditors 
notice of the process by which he proposes to dispose of 
the shares. That process should include any procedures 
required by the corporation's incorporating documents 
that will not prevent the sale. The sheriff should be at 
liberty to seek directions from the court in establishing 
the sale process. The corporation should be at liberty to 
seek the intervention of the court to require the sheriff 
to include in the proposed method of sale any 
requirement of the incorporating documents that he has 
omitted, except those that would prevent the sale. The 
court should order the sheriff to include the procedure 
that will not prevent the sale, and the omission of which 
would be prejudicial to the interests of the corporation. 

The enforcement process should be designed so as to 
give the corporation and the other shareholders generous 
opportunity to preserve the membership of the 
corporation, but if they do not or cannot avail 
themselves of that opportunity, enforcement should not 
be frustrated. Any restriction on the transferability of 
shares that would prevent the purchaser from registe-;ing 
the purchase and exercising shareholder rights should 
not apply in a sale under a-writ of enforcement. 

(7) Valuation of Shares 

In the case of publicly traded securities, the sheriff will have little diiiculty 
determining that the price of any proposed sale is reasonable. But in the case of 
non-publicly traded shares, valuation could be a significant problem. The sheriff 
will be under a duty to sell the shares at a commercially reasonable price. How 
is he to know what price to set? How is he to know whether the price offered 
by an existing shareholder or a stranger is reasonable? 
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The problem is not unique to shares. Valuation of property by the sheriff 
is a problem wherever there is no regular market for the property; however, for 
most other forms of property that the sheriff might seize, the market is more 
regular than it is for shares in a non-distributing corporation. There are methods, 
nevertheless, by which a reasonable price can be set for any block of shares in a 
private corporation, and there are experts readily available to assist the sheriff in 
arriving at a reasonable valuation. 

The main source of the problem is that the sheriff, who has the 
responsibility to obtain a reasonable price, ordinarily does not have access to the 
information upon which a valuation might be made. We think that it is possible 
to remedy this situation to some extent. 

The ABCA requires the corporation to provide its shareholders with 
financial statements, auditors' reports, and any other financial information 
required by the articles, by-laws, or unanimous shareholders' agreement?99 The 
corporation is also required to keep copies of its finanaal statements available for 
inspection by shareholders, their agents or personal representatives at the 
corporation's records office during normal business hours.200 

It seems reasonable that, where shares are subject to enforcement 
proceedings, the sheriff should acquire the shareholders' entitlement to the 
financial disclosures referred to above. This information would permit a person 
with the necessary expertise to make at least a prima facie evaluation of the seized 
shares against which the sheriff could assess offers. So that the sheriff can 
conduct the sale at least as effectively as the debtor could, the sheriff should have 
the same rights regarding disclosure of that information to potential purchasers 
as the debtor would have had. 

If there was no willing buyer at what the sheriff-armed with this financial 
information-onsidered a reasonable price, he could invoke the procedure that 
we have previously proposed for the sale of tangible property in the equivalent 
situation. The sheriff could apply to the court for leave to sell the shares at the 
best obtainable price. We see no reason why shares should be treated differently 
than any other property is treated in this regard.201 

199 Business Corporations Act, s. 149. 

The British Columbia commission does not seem to share this view: see 
LRCBC Shares, supra, note 103 at 67 (s. 116(1)): 

No share shall be disposed of under this Part by the 
sheriff . . . unless the disposition is cornmeraally 
reasonable. 
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RECOMMENDATION 53: 

FINANCIAL INFORMATION ON THE 
CORPORATION 

Upon service of a notice of seizure in respect of shares 
of a corporation, and upon seizure of negotiable shares, 
the sheriff should become entitled to receipt of the 
financial information to which a shareholder in the 
corporation is entitled. 

The sheriff should use that information to determine the 
value of the shares against which enforcement is 
proceeding and in assessing offers made for the shares 
in the course of the sale process. In conducting the sale, 
the sheriff should be able to use the information in any 
way that the debtor could use it. 

Where the sheriff is not able to effect a sale at a price he 
considers reasonable, he should be at liberty to apply to 
the court for authorization to sell the shares at the best 
obtainable price. 

C. The Debtor's Interests as a Secured Creditor 

An enforcement debtor who is a secured creditor under a chattel mortgage, 
conditional sales contract, land mortgage, corporate debenture or similar 
instrument has both an entitlement to receive payment of the secured debt and 
an interest in the property that secures the debt. It is necessary that the 
enforcement procedure available to the enforcement debtor's creditors take this 
into account. 

The Seizures Act provides a process for enforcement where the judgment 
debtor holds a security interest in sections 8 and 9: 

8(1) A sheriff charged with the execution of a writ of 
execution may seize thereunder any registered 
mortgage of or encumbrance on land or chattels of 
which the debtor is the owner, by delivering a notice 
in writing of the seizure to the proper officer in the 
office in which the mortgage or encumbrance is regist- 
ered. 
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(2) No mortgage or encumbrance is affected or 
charged by a writ of execution until delivery of the 
notice. 

(3) On receipt of the notice by the proper officer, he 
shall make an entry thereof in the register or other 
record in which the mortgage or encumbrance is 
registered, and the proper officer is entitled to receive 
a fee of $1 for so doing. 

(4) No person who is liable to pay money under a 
mortgage or encumbrance seized pursuant to this 
section is affected by the seizure until 

(a) notice in writing or the seizure has been 
served on him personally, or 

(b) he has otherwise acquired actual knowledge 
of the seizure. 

(5) Any payments made by that person to the debtor 
after service of the notice of the seizure or after 
acquiring actual knowledge of the seizure are of no 
effect as against the sheriff and the creditor. 

9 No mortgage or other security for money seized 
under a writ of execution shall be sold except on the 
order of the Court and then only on any condition the 
Court thinks fit to prescribe. 

The scope of this section has been clarified recently by amendments to the 
Seizures Act contained in the PPSA. Section 8(1) has been amended so that it 
applies to "any registered mortgage or encumbrance on or security interest in land 
or chattels". "Security interest" has been defined as "an interest in goods that 
secures payment or performance of an obligation". Any uncertainty as to whether 
the process applies to conditional sales contracts or security lease arrangements 
has been removed. 

The procedure is a hybrid of enforcement by notice and garnishment. 
Third parties, who might take an assignment of the mortgagee's interest from the 
debtor, are protected by the registration of the notice in the registry that they 
would search, in any event, to ensure that the security is in force. The payments 
by the mortgagor or conditional sales purchaser are diverted to the benefit of 
creditors in the same way as a debt payable to the debtor is diverted in the 
garnishment process. 

Clearly, one part of this section would dearly not be appropriate in the 
enforcement system that we recommend. We have recommended that all the 
debtor's personal property be bound from the time that the writ is registered in 
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the PPR, and all the debtofs interests in real property be bound from the time 
that the writ is registered against the title to the land in the Land Titles Office. 
These recommendations would make section 8(2) inappropriate in the reformed 
legislation. Registration of the writ in the PPR and the Land Titles Office would, 
in any event, accomplish whatever purpose is served by section 8(2). 

(1) Method of Enforcement 

In the discussion of enforcement against interests in land that appears in 
the next chapter, we recommend that enforcement against a particular interest in 
land be initiated by registration of a "Notice of Sale" by the creditor on the title 
to the land in which the debtor holds an interest. We think that this procedure 
would serve the purpose that is served at present by the notice contemplated by 
section 8(1) of the Seizures Act in the context of the land mortgages. 

Is a "seizure by notice" process appropriate for chattel security agreements? 
The Law Reform Commission of British Columbia maintained that commercial 
practice in relation to these securities made physical seizure of the "chattel paper" 
a more appropriate enforcement method than garnishment. It said: 

Generally speaking, professional finanaers deal in 
chattel paper at face value in the sense that if a 
prospective assignor has possession of the paper and 
the paper appears regular they do not feel that any 
further inquiry into the assignol's entitlement to 
payment is called for. This practice may, however, 
leave them vulnerable to a prior garnishment or the 
underlying account debt which is unknown to, or has 
been concealed by, the assignor"2 

We think that professional financiers who treat a chattel security as if it 
were a negotiable instrument can be protected by a provision modelled on section 
31(5)(a) of the PPSA: 

(5) A purchaser of chattel paper who takes possession 
of the chattel paper in the ordinary course of his 
business and for new value has priority over any 
security interest in it that 

(a) was perfected under section 25 if the 
purchaser does not have knowledge at 
the time of taking possession that the 
chattel paper is subject to a security 
interest. . . 

'" Law Reform Commission of British Columbia, Report on Attachment of 
Debts Act, (Vancouver: LRCBC, 1978) at 56 [hereinafter LRCBC 
Attachment]. 
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We conclude that the enforcement by notice process established by section 
8 is satisfactory and should be continued in the reformed legislation. It would be 
similar to the procedure we have proposed for the seizure of serial-numbered 
goods. On receipt of instructions from the creditor, the sheriff would register a 
notice of enforcement as a financing statement in the PPR. He would serve the 
notice on the debtor, along with a notice of objectionzo3 in the same manner as 
we have recommended in the process of enforcement against serial-numbered 
goods.2M 

RECOMMENDATION 54: 

ENFORCEMENT AGAINST DEBTOR'S INTERESTS 
AS A SECURED CREDITOR 

Enforcement against a debtor's security interest in real 
property should be accomplished by the sheriff 
registering a notice of sale, on instruction from the 
creditor, on the title to the land in which the security 
interest is held according to the procedure recommended 
hereafter for enforcement against land. 

Enforcement against a debtor's security interest in 
chattels should be accomplished by the sheriff 
registering a financing statement in respect of the 
enforcement against the debtor in the PPR. 

The sheriff should also serve a notice of enforcement 
and a notice of objection on the debtor according to the 
procedure recommended for the seizure of serial- 
numbered goods. 

(2) Realization on Seized Securitv Instruments 

Section 8 of the Seizures Act contemplates two means of realization on the 
debtor's interest as a secured creditor. First, section 8(4) provides that the sheriff, 
by serving notice on the party liable under the security, becomes entitled to 
receive the periodic payments, due to be made by the debtor's debtor, for the 
benefit of creditors. Second, section 9 contemplates that, with court permission, 

203 In this respect, the procedure would not parallel the system for land 
where no notice of objection is served. 

'04 Section 43(11) of the PPSA requires that financing statements registered 
in the PPR be served on the debtor within 15 days. 
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the sheriff can sell the security interest in the same manner as other seized 
property. With some modifications, we would continue both these methods of 
realization. 

As to the first means of realization, section 8 does not discuss the remedies 
that would be available to the sheriff if the party liable under the security 
agreement defaults. We would propose that the reformed statute authorize the 
sheriff to exerase any and all of the rights of the debtor to enforce the security 
agreement including foreclosure, distress or repossession. In the case of chattel 
security, having repossessed the chattel, the sheriff could proceed to sell it for the 
benefit of creditors. The Ontario legislation has recently been amended to give 
the sheriff this authority.205 

As to realization by sale of the security agreement itself, we do not think 
that it is necessary to continue the present section 9 requirement of a court order 
authorizing such a sale. It is not certain why that requirement exists. It might 
be intended to provide an opportunity for the debtor to object that is not 
otherwise present in the section 8 procedure. If that is the reason for the 
requirement, our proposal that the process be subject to the normal objection 
procedure would eliminate the need for the court order. 

So that a prospective purchaser would know exactly what he or she was 
buying, it might be practically necessary that the sheriff obtain possession of the 
actual security document for that purpose, unless there were some other way to 
determine its exact terms. In that regard, the in personam remedy discussed in 
Chapter 8 of this report could be invoked. 

RECOMMENDATION 55: 

REALIZATION ON SEIZED DEBT SECURITY 
AGREEMENTS 

Payments to be made to the debtor under seized debt 
security agreement should be diverted to the sheriff 

'05 Execution Act, R.S.O. 1980, C. 146, S. 26 (as am., S.O. 1989, c. 16, s. 83): 

(7) In addition to the remedies provided in this Act, 
upon seizure of the security interest, the sheriff has 
all the rights and remedies of the execution debtor 
under the security agreement and the Personal 
Property Security Act, and the sheriff is entitled to a 
bond of indemnity suffiaent to indemnify against all 
costs and expenses to be incurred by the sheriff in 
the enforcement of the security agreement. 
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upon the sheriff serving the party obliged to make those 
payments with an appropriate notice. 

The sheriff should be able to collect the payments due 
and to enforce the security in the same manner as the 
debtor if the party obligated under the security 
agreement is in default. 

The sheriff should also be able to sell the security 
agreement as he would sell any seized property. The 
present requirement of a court order to authorize such a 
sale should be abandoned. 



CHAPTER 6 
LAND 

A. Issues for Reform 

In our Report for Discussion, we identified two major aspects of the law 
governing enforcement against land that require reform attention. 

The first related to the scope of enforcement against land. It is not certain 
whether or not several interests in land are exigible. We suggested that all 
interests in land should be exigible, subject only to such exemptions as are 
appropriate for "the survival of the debtor or for his or her 

Second, we observed that the mechanics of enforcement against land in the 
existing legislation are unsatisfactory. The statutory provisions that establish the 
present process are inconsistent, incomplete and confusing. It is necessary that 
these provisions be rationalized, the procedural gaps be filled, and the process be 
simplified. 

B. Exigibilitv of Interests in Land 

The idea that all interests in land should be exigible is not controversial. 
Professor Dunlop begins his discussion of the subject by observing: 

It is commonly assumed by lawyers, judges and (most 
important for this purpose) land registrars and sheriffs 
that all interests i i  land are exigible, at least where 
they are registered. The notion that some types of 
realty may simply fall outside the grasp of the 
judgment creditor seems to arouse deep and violent 
resistance in the breasts of those who operate the 
creditois rights system.207 

As well, he observes that the legislation does not necessarily parallel this 
commonly held assumption and concludes: 

The judges have, with some exceptions, tended to be 
restrictive and timid in their reading of execution 
statutes with the result that the exigibility of many 
interests in real property is doubtful today in the 
absence of remedial legi~lation.~~' 

2M Report for Discussion, supra, note 4 at 315. 

'" Dunlop, supra, note 1 at 175. 
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Curiously, the resent legislation does not include an express statement 
that land is exigible?' There are, however, many inferences to that effect and 
these have generally been considered strong enough for all practical purposes. 
Perhaps the strongest implication comes from Rule 347, which states: 

Every writ of fieri facias shall be issued against both 
the goods and lands of the debtor. 

In addition, the Land Titles Act section 122(2)(a) provides: 

On and after the receipt by the Registrar of the copy 
of the writ [of execution certified by the sheriff], all 
legal and equitable interests of the execution debtor in 
any land there or thereafter registered in his name and 
including his interest, if any, as an unpaid vendor of 
the land, are bound by the execution . . . ?lo 

2m One commentator has suggested that the exigibility of land in Alberta is 
tenuous. James Rout argues, in an unpublished LL.M. thesis, "Execution 
Against Land in Alberta", 1976, at 33-49, that the imperial legislation of 
1732, which made land in the American colonies exigible under a writ 
of fieri facias, was not part of the law of England that was received in 
1970 in what was to become Alberta. Alternatively, if it was adopted, it 
was repealed by the 1887 Law Revision Act, which was "an Act of the 
Parliament of the United Kingdom applicable to the Territories" within 
the meaning of s. 11 of the North-West Territories Act. 

Further, the Judicature Ordinance of the North-West Territories, which 
provided for the use of a separate writ for execution against land, was 
in force in Alberta in 1905 but was repealed impliedly by the Alberta 
Rules of Court in 1914 and repealed expressly by the Alberta Judicature 
Act of 1919. 

The Land Titles Amendment Act, 1988, abolishes registration of writs of 
execution in the general register and requires them to be registered on 
the title of the land in which the debtor has an interest. Section 122(2) is 
repealed and replaced by s. 17.1(8), which provides: 

(8) Where a memorandum of a writ of execution or 
other instrument referred to in subsection (1) or a 
caveat protecting either of them is endorsed on a 
certificate of title, 

(a) in the case of a writ of execution, all 
legal and equitable interests of the 
debtor in the land included in the 
certificate of title are bound by the writ 
of execution, and 

(continued ... ) 
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The Seizures Act deals with two particular interests in land. Section 5 
expressly authorizes the seizure of "any leasehold interest in land and any other 
chattels real that are property of the debtor". Section 8 authorizes the seizure of 
"any registered mortgage of or encumbrance on land, and provides a procedure 
for doing so. 

Section 15 of the Seizures Act describes some aspects of the process of sale 
of land under a writ of execution, thus providing a reasonably strong inference 
that land is exigible. 

Notwithstanding the practical strength of these inferences, we recommend 
that the exigibility of land not be left to inference. The legislation should provide 
that all interests in land are exigible, whether registered, unregistered, legal or 
equitable, and whether classified as real or as personal property. 

As for the form that such a provision should take, we note the concern that 
a too general statement might risk the exclusion of rights associated with land 
that do not properly come within the term "interest in l and  as it has been 
judicially interpreted. We are also aware of the possible inadequacies of present 
provisions, which have attempted to shore up a general statement with lists of 
specific intere~ts.~" 

(b) in the case of an instrument, the 
interests of the debtor in the land 
included in the certificate of title are 
bound or charged in accordance with 
the Act that authorized registration of 
the instrument, 

during the period of time that the writ of execution 
or other instrument is in force. 

The repealing of s. 122(2) is not effective until three years after the 
proclamation of s. 17.3 of the Land Titles Act, which requires the 
Registrar to maintain records that will permit searches by name to 
determine what land is owned by a person. 

Section 17.3 has not been proclaimed. 

Dunlop, supra, note 1 at 175. 
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The Ontario Law Reform C~mmiss ion~ '~  and the Law Reform 
Commission of British C01umbia~'~ have recommended that the issue be 
approached through a recasting of the definition of "land" in the context of 
execution. 

In its report on enforcement against land, the Ontario Law Reform 
Commission pursued the same objective that we pursue in this report: 

. . . prima facie, every right, title and interest of the 
debtor in every kind of real and personal property 
should be subject to execution, and . . . any immunity 
of property from execution should depend on its 
deliberate protection by explicit exemption 
legi~lation.~'~ 

The Commission recommended the enactment of: 

. . . a general, comprehensive definition of "land" to 
make it clear that every right, title or interest in 
respect of land, whether legal or equitable, is subject 
to enforcement  measure^?'^ 

In addition, they recommended that the general definition be supplemented by 
provisions listing several specific interests in land exigible at present by virtue of 
provisions scattered throughout various statutes, and at least one interest that had 
been held not exigible: the interest of the purchaser under a not yet completed 
agreement for the purchase and sale of land?16 The definition of land contained 

2'2 Ontario Law Reform Commission, The Enforcement of Judgment Debts and 
Related Matters, Part I11 (Toronto: OLRC, 1981) at 10 [hereinafter OLRC 
Part 31. 

*I3 Law Reform Commission of British Columbia, Working Paper No. 22, 
The Enforcement of Judgments: Execution Against Land (Vancouver: LRCBC, 
1976) at 11-4 [hereinafter LRCBC Land]. 

OLRC Part 3, supra, note 212 at 5. 

2'6 In Kimniak v. Anderson [I9291 2 D.L.R. 904 (Ont. A.D.), it had been held 
that such an interest was too indefinite to constitute an equitable interest 
in land because it was limited to a right to have a court of equity 
determine whether specific performance would be ordered. 
Accordingly, it was not exigible. A later case, 1.A.R. Leaseholds Ltd. v. 
Tromet Ltd. (1964) 48 D.L.R. (2d) 97 (Ont. C.A.), held that the interest 
was an equitable interest, and thus presumably overruled Kimniak. 
However, exigibility was not at issue in Tromet, so its effect on the 
narrow point in Kimniak was uncertain. 
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in the British Columbia legislation provided an example of the kind of provision 
the Ontario Commission had in 

We would not employ a definitional approach. As observed above, all 
interests in land should be exigible subject only to intentional exemptions. A 
definition of land in this context might imply some limit to the scope of ex- 
igibility. To define is to limit. We would therefore avoid any provision that 
purported to define "land. 

Under the legislation that we propose, the exigibility of any property or 
asset would not depend on its being held to be included in any particular class 
of asset or interest. For example, debtors could not avoid enforcement against 
their right as a purchaser under an uncompleted agreement for sale on the basis 
that such a right is not included in the category "interest in land.  If indeed it 
was not properly an interest in land, as long as it was an asset capable of legal 
existence it would be exigible. 

Court Order Enforcement Act, R.S.B.C. 1979, c. 75, s. 74: 

"land" includes every right, title and interest in it, 
and all real property, both legal and equitable, and 
of every nature and kind, and any contingent, 
executory or future interest in it, and a possibility 
coupled with an interest in the land or real property, 
whether the object of the gift or limitation of the 
interest be ascertained or not, and also the right of 
entry, whether immediate or future and whether 
vested or contingent, into and on any land, and 
includes: 

a. the respective interests of mortgagor 
and mortgagee under a valid and 
subsisting mortgage of land; 

b. the respective interests of vendor and 
purchase under a valid and subsisting 
agreement for the sale and purchase of 
land 

c. the interest in land of a joint tenant, whether or not subject 
to a mortgage; and 

d. the interest in land of a tenant in common. 

but does not include the rights of a lien claimant 
under the Builders Lien Act. 
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RECOMMENDATION 56: 

EXIGIBILITY OF INTERESTS IN LAND 

All interests in land, regardless of whether they are 
legal, equitable, registered, unregistered, classified as 
interests in land or classified as personalty, should be 
exigible, except those that are deliberately exempted. 
Exigibility should not depend on whether the interest 
can be classified as an "interest in land". 

C. Initiation of Enforcement Aeainst Specific Registered Interests in Land 

In our discussion of the writ of enforcement and its binding effect, we 
recommended that the debtor's interest in land should be bound from the time 
the writ is registered in accordance with the provisions of the Land Titles Act?'' 
We wish now to consider the procedure by which enforcement against interests 
in land should be carried out after the registration of the writ at the Land Titles 
Office. 

In the present system of execution against land, the writ of execution plays 
a double role. It is, in its first role, a part of the step-by-step enforcement process 
leading to an execution sale that produces funds to satisfy creditors. In its second 
role, it functions (at least practically) as a form of security, charge or encumbrance 
against the land in favour of the creditor. 

The system is ineffective in its first role. In Alberta, the realization of 
funds to satisfy debts is rarely accomplished by execution sales of land. In our 
Report for Discussion, we suggested this is because the process is complex and 
the details of its operation are uncertain?19 

In its second role, however, the existing system has been extremely 
effective. Registration of the writ of execution at the Land Titles Office frustrates 
any attempt by debtors to deal with their land. A debtor who wishes to 
mortgage or sell must first satisfy the writ, otherwise any mortgage or transfer 
would be registered subject to the writ. Obviously, this would not be satisfactory 
to the mortgagee or purchaser. 

The success of the second role depends on the debtor eventually wishing 
to deal with the land and the creditor being prepared to wait. Although we do 

'I8 See Recommendation 12, supra, at 44. 

'I9 Report for Discussion, supra, note 4 at 320. For a description of the 
complex and uncertain process, see the annotation to Westhill Leasing 
Corporation Ltd. v. Rideout (1983) 25 Alta. L.R. (2d) 229. 
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not recommend any change that would impair this aspect of the process, we think 
that it should not be the only practically effective method of enforcement against 
land. The process should be reformed as required to make it a functional part of 
enforcement law, and not merely a handy by-product of land titles registration 
law.z2o 

Section 15(2) of the Seizures Act stipulates that "[nlo land shall be sold 
under a writ of execution until after the giving of such notice of the sale by 
advertising or otherwise as may be directed by the Court". This requires that the 
process of selling a debtor's land commence with an application to the court. 
Although the wording of the section suggests that the courfs only role on this 
application is to give directions as to the method of giving notice of sale, the case 
law tells us that the court's first task is to determine whether there should be any 
sale at all.=' In articular, the enforcement creditor must establish that the land 
is not exempt.J Only after the court is satisfied that the land should be sold 
does it reach the matter expressly contemplated by section 15(2): giving directions 
about how the sale is to be effected. 

There are several respects in which the procedure for selling land under 
a writ can be improved. Indeed, substantial improvement could be effected 
simply by making it clear what the procedure is. The legislation - in particular, 
section 15(2) - gives almost no guidance to the enforcement creditor as to how 
to proceed ("apply to the court for directions"), and gives no guidance to the court 
when the creditor does apply for directions. We think the statute should provide 
a clear procedure that can be followed by enforcement creditors and sheriffs to 
effect the sale of land. Moreover, we believe that the procedure should allow for 

U0 In any case, the effectiveness of the system in its second role will be 
diminished by the abolition of the General Register when the recent 
amendments to the Land Titles Act are proclaimed: Land Titles 
Amendment Act, 1988, ss 8,9. As a result of these amendments, it will 
be necessary for the creditor to register the writ on the title to the land 
in which the debtor holds an interest. Once registered on title, the writ 
will function in respect of that particular land in the same way that it 
functions at present when registered in the General Register. At the 
time of registration, creditors will be able to search land titles records by 
the name of the debtor to determine which titles the writ should be 
registered on; however, creditors will lose the ability to automatically 
bind interests in land acquired by their debtors after registration. To 
have binding coverage of the same scope as they have under the present 
General Register system, creditors will have to search regularly by the 
name of the debtor. The establishment of a facility to search by name of 
the owner of the interest in land does not wholly compensate creditors 
for the loss of the General Register. 

U1 Westhill Leasing Corporation v. Rideout, supra, note 219. 
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land to be sold without anyone having to apply to the court, unless there is an 
issue, such as exemptions, that really does require a decision from the court. 

We propose that an enforcement creditor should initiate the sale of an 
enforcement debtor's land by instructing the sheriff to sell the land. The sheriff 
would then issue a notice of sale, which would be recorded on title and served 
on the debtor and any other person with an interest recorded on title. The sheriff 
would also register the notice of sale in the Enforcement Registry. 

The content of the notice of sale would be similar to that of the present 
notice of seizure. It would contain details of the procedure that we describe in 
the remainder of this chapter, expressed in the simplest and clearest terms 
possible. 

Recording the notice on title would serve to inform anyone searching the 
title that the land is in the process of being sold under a writ. It would perform 
a function similar to that of a lis pendens. 

At present, the Seizures Act provides, in section 5, for the seizure of 
leasehold interests in land, and in section 8, for the seizure of the mortgagee's 
interest in a mortgage. We think that the notice of sale procedure will work well 
in both cases, assuming that, in the case of the lease, the interest is registered. In 
the case of the mortgage, the procedure is close to that already prescribed by 
section 8. It will be necessary, however, to ensure that the procedure for 
redirection of mortgage payments, now accomplished by section 8(4), is continued 
and that the ability of the sheriff to enforce the terms of the mortgage, if the 
mortgagor is in default, is established. We have discussed these points previously 
in the context of enforcement against the debtor's interests as a secured 
creditor." 

RE COMMENDATION 57: 

INITIATION OF SALE OF REGISTERED LAND 

Enforcement against interests in registered land should 
be initiated by the creditor instructing the sheriff to sell 
the land. The sheriff would then issue a notice of sale, 
which would be recorded on title and served on the 
debtor and all parties having an interest recorded on 
title. The sheriff would enter the notice of sale in the 
Enforcement Registry. 

" See supra, at 153. 
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D. Procedural Restrictions on Enforcement Aeainst Land 

There are three procedural restrictions on the use of the present land 
execution procedure. All are contained in section 15 of the Seizures Act. 

First, unless the court otherwise orders, land cannot be sold in execution 
until the sheriff has made a "return nulla to the writ of execution." 
This means that the sheriff must have received instructions to effect seizure of 
personalty under the writ and has been unable to seize property sufficient to 
satisfy the execution. 

Second, unless the court otherwise orders, execution against land cannot 
proceed to sale until one year has expired from the date that the Registrar of 
Land Titles received the writ of e x e c ~ t i o n . ~ ~  

The third provision discourages, rather than restricts, use of the process. 
If a creditor has taken steps to advertise land for sale in execution and the 
execution debt is satisfied not by sale of land but by execution against goods and 
chattels, the creditor cannot recover the costs of advertising the land.w 

Similar restrictions in the Ontario system of execution against land were 
examined by the Ontario Law Reform Commission. Although it was not clear to 
the Commission why such restrictions were placed in the procedure, they 
speculated that: 

. . . given the era in which the requirements were 
adopted, it is probably also safe to surmise that, at 
least in part, they reflected an attitude that regarded 
land as inherently more worthy of protection than 
other forms of p r ~ p e r t y . ~  

The Ontario Commission made the following observations with regard to 
the propriety of restrictions on enforcement against land in general: 

" Black's Law Dictionary defines nulla born as: 

The name of the return made by the sheriff to a writ 
of execution, when he has not found any goods of 
the defendant within his jurisdiction on which he 
could levy. 

Seizures Act, s. 15(l)(a). 

U6 Ibid. s. 15(1)(b). 

Ibid. s. 15(4). 

OLRC Part 3, supra, note 212 at 18. 
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The central role of land in the economic and social 
system may have warranted this attitude at one time; 
but today, when a significant percentage of the 
population has come to see it as just another 
commodity, albeit often a very valuable one, it no 
longer can be asserted categorically that land deserves 
protection simply because it is land. 

There are, however, more functional considerations 
assodated with land, which we believe to be suffi- 
ciently compelling to justify a departure from the rule 
of immediate, unrestricted exigibility. The first of 
these is that, generally, the value of a debtor's land is 
very large in comparison to the size of the judgment 
debt. A related factor is that a debtor with land often 
will be able to use that property to refinance his 
obligations, including the judgment debt. While the 
law should promote recovery by the creditor, it clearly 
should not unnecessarily strip the debtor of his assets, 
but should encourage settlement where this may be 
achieved without resort to a forced sale. Where there 
is a good possibility that the debtor can refinance, and 
thus avoid an execution sale and its attendant costs 
and disruption, he should be provided with an 
opportunity to do so. 

Experience also indicates that, as a rule, the loss of 
real property is potentially more disruptive for the 
debtor's living or business arrangements than the loss 
of other types of property. This result is not solely 
because interests in land are normally of substantial 
value. A significant proportion of land is used for 
residential purposes, and land is often the basis of the 
debtor's livelihood, whether it be an individual's farm 
or the site of a corporation's plant.m 

Applying these and other considerations, the Ontario Commission 
recommended that the 12-month delay restriction be reduced to six months, and 
that the nulla bona restriction, the costs discouragement, and a fourth restriction 
not present in the Alberta procedure - a minimum judgment amount - be 
abolished." 

As for the 12-month delay, the Commission thought that a delay of some 
duration was the best way to provide the debtor with the opportunity to 
refinance his obligations and to avoid the forced sale of his land; however, they 

Ibid. 

" Ibid. at 19-23. 
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also thought that 12 months was too long. If the debtor is serious about 
refinancing, this could be accomplished it in less than 12 months. Further, a 
delay of that duration might allow a substantial deterioration in the property to 
take place if the debtor, because of the threatened sale, loses interest in it. 

As for the nulla bona restriction, the Commission concluded that a creditor 
will probably not embark on the sale of land process lightly. If there is personal 
property readily available against which execution can proceed, the creditor is 
likely to prefer to invoke enforcement against it. In any case, if there is personal 
property available, the debtor would have time to dispose of it and to pay the 
judgment with the proceeds before the sale of the land proceeded far.231 

The Ontario Commission thought that the costs discouragement provision 
was inconsistent with the basic principle that the creditor should be free to pursue 
all available remedies simultaneously, and in any event was as likely to 
discourage a creditor from proceeding against goods if there was land available 
as it was to discourage proceedings against land. 

We are in substantial agreement with the observations made and the 
conclusions reached by the Ontario Commission." We would adopt them, but 
with one qualification. In the case of the delay provision, we would recommend 
that the court have the discretion to enlarge or reduce the 6-month delay period 
on the application of any interested party, where the court considered it appropri- 
ate. Such an order might be granted on any terms that the court considered just. 
In the proper case, the court might eliminate the delay period altogether. 

An order enlarging the time might be granted where the debtor established 
that there was some other exigible property that could be used to satisfy the debt 
with less disruption to the debtor's affairs. The court might also be moved to 
extend the time if the land would produce a crop in more than six months and 
the proceeds of that production could be used to satisfy the debt. An order 
reducing the time might be granted where it was clear that the debtor would not 
be able to refinance the land or where its value might deteriorate substantially if 
the sale did not proceed quickly. 

We contemplate that a debtor who wished to bring application to establish 
that the land was exempt would be obliged to do so within this 6-month 

231 Such a disposition would be subject to the binding effect of the 
enforcement order unless made to a third party within the protection of 
the proviso. 

232 All the recommendations made by the Ontario Commission on the basis 
of these conclusions have been implemented in Ontario. Ontario Rules 
of Court, Rule 60.07. 
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period." If the creditor moved to shorten the 6-month period, the question of 
exemptions would have to be dealt with in the application before such an order 
could be given. 

RECOMMENDATION 58: 

PROCEDURAL RESTRICTIONS ON ENFORCEMENT 
AGAINST LAND 

The present requirement of a return nulla bona before 
sale of land in enforcement proceedings should be 
abandoned. 

A requirement that the sheriff not sell the land before 
the expiry of a six-month period from the date of service 
of the notice of sale on all the parties upon whom 
service is required should be substituted for the present 
one-year delay. 

The court should have a discretion to order the 
enlargement or reduction of this six-month delay where 
it considers it just to do so, and should also have a 
discretion to impose such terms as it considers just. 

The present provision disentitling the creditor to costs 
of advertising land for sale, where the debt is satisfied 
by enforcement against goods and chattels, should be 
abandoned. 

E. Method of Sale 

The Seizures Act gives little direction on the mechanics of the execution sale 
of land. There is a suggestion in section 15 that there be notice given of the sale, 
by advertising or such other means as the court directs. It is clear that sale by 

" If the debtor's equity in the house was sufficiently large that by the 
terms of the exemption provision the sale would be conducted and the 
exempt equity reserved for the debtor, the debtor could apply to 
establish that entitlement, either before the sale or after receiving notice 
of the sale, during the confirmation delay period discussed below. Our 
recommendations concerning exemptions with regard to land are 
contained in Chapter 9, where we recommend that, in the context of 
land, the onus of establishing the exemption should be on the debtor. 
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auction is an acceptable procedure, but there is no indication whether or not other 
methods would be acceptable or could be ordered. 

In 1924, the masters in chambers issued a Practice Note concerning "Court 
Sales of Landnm that was intended to apply to both execution sales of land by 
a sheriff and judicial sales in mortgage proceedings. The note dealt mostly with 
the content of the advertisement of the sale, but it also contained reference to 
sales by tender as well as to sales by auction. At least in the case of mortgage 
sales, tender became the more commonly used method. 

In 1984, Moir J.A. of the Alberta Court of Appeal criticized the continued 
use of the sale by tender method in judicial sales of land in mortgage 
p r o ~ e e d i n g s . ~  

He found the experience of the Public Trustee to be instructive. The Public 
Trustee formerly used the tender method of sale when required to sell trust lands, 
but in recent years has found that "ads that once attracted many purchasers now 
attract not a single bid".% In many cases, the Public Trustee has adopted a new 
procedure: 

In Edmonton and Calgary he now obtains an appraisal 
of the property and then lists the property for sale at 
more than the appraised value, at least by the amount 
of the commission, with reputable real estate agents. 
Even in bad times he sells at more than the appraised 
value in most cases." 

After considering the deficiencies of the tender sale approach further, 
particularly in a depressed market, Moir J.A. concluded: 

If the property is large and the mortgage substantial 
it is apparent that some other method of sale (besides 
advertisement) should be tried. Real estate agents 
who are paid only if they sell are a real possibility if 
the court sees they have the proper information to 
promote a sale . . . . In my respectful opinion in 
depressed economic times the present method of sale 
is completely inef fec t i~e .~  

Practice Note, Court Sales of Land [I9241 1 W.W.R. 273. 

King Art, supra, note 22. 

U6 Ibid.at601. 

" Ibid. 

Ibid. at 603. 
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Laycraft J.A. made similar observations: 

The tender system is often not well-suited to the 
disposition of commercial properties or even of larger 
non-commercial properties. A property may have 
little value except in connection with some commercial 
venture for which it was designed. The sale of that 
venture will frequently be complex involving, for 
example, government licences or other permits. 
Where these or similar factors are important, it will 
often be desirable to list the property for sale rather 
than to invite tenders. 

Many factors, of which the above list is not intended 
to be exhaustive, will affect his decision. I would not 
shackle the master or judge by either specifying or 
forbidding any procedure for all the circumstances 
now existing or which may arise in the future but 
again would leave it to the common sense exercise of 
d i s c r e t i ~ n . ~  

We believe that the same commonsense approach should apply to the sale 
of land in enforcement proceedings?"' The need for a flexible approach to sale 
is heightened by our recommendation that all interests in land be exigible. The 
sale of some of the more unusual interests in land by a tender process would be 
frustrated completely by a lack of appropriate procedures. The recommendation 
that follows will, we think, provide the required flexibility for the method of sale. 

We intend that the sheriff be authorized to enter into any kind of arrange- 
ment for the sale of the land that a commercially prudent vendor might. This 
would include accepting offers subject to conditions. We intend, as well, that the 
sheriff be authorized to retain any reasonable assistance that he requires to effect 
the sale, such as the services of solicitors, appraisers and real estate agents. It 
might also be necessary during the sale process for the sheriff to seek authority 
for such things as access to the property by potential purchasers for inspection, 
or access to information concerning the occupancy of rented portions of the 
property, or the terms of leases. It might be necessary for the sheriff to apply for 
an order permitting sale at whatever price can be obtained if, after reasonable 
effort, no buyer willing to pay a reasonable price has been found. The legislation 
should give the court jurisdiction to make such orders as are appropriate. 

UO -In F.C.R. Price and M.J. Trussler, Mortgage Actions in Alberta (Calgary: 
Carswell, 1985), at 207, the listing agreement method is discussed. The 
discussion suggests that there are limits to the situations where it is 
appropriate, and in particular that it is of limited use, at least in the 
mortgage proceedings context, in the case of the single-family residence 
or condominium. 
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RECOMMENDATION 59: 

METHOD OF SALE 

A creditor who instructs the sheriff to issue a notice of 
sale in respect of land should suggest a method of sale 
to the sheriff. The sheriff should be at able to accept 
the creditor's suggestion or choose some other method 
of sale. 

The notice of sale should describe the method of sale 
that the sheriff intends to use. Any party upon whom 
the notice of sale is served should be able to apply for 
an order requiring a particular method to be used if dis- 
satisfied with the sheriff's choice. 

If no such application is made during the Cmonth delay 
period, the sheriff should be at liberty to use the method 
indicated in the notice of sale. 

The court should have the power to make such orders as 
are required to facilitate the sale process. 

F. Comuletion of Sale 

Section 127 of the Land Titles Act provides that, once a purchaser has been 
found, the sheriff must apply to the court for an order confirming the sale. The 
application is made on notice to the debtor unless otherwise ordered. There is no 
direction in the section as to what the court is to look for at the time of this 
application. It does, however, provide an opportunity for the debtor to complain 
about any deficiency in the procedure or the price. The notice should also be 
sewed on all other parties who hold encumbrances on the property to be sold 
and on any other interested party. 

We think that the debtor should have this last opportunity to object, but 
we think that it is sufficient if the process permits the debtor to make an 
application objecting to the sale if there is something that the debtor wishes to 
bring to the courys attention."' This is another situation where we believe that 
judicial intervention should be available but not compulsory. 

"' Such as that the debtor is entitled to payment of the exempt portion of 
the proceeds if this has not been established previously. 
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On such an application, the court might be moved to intervene in the 
process if the debtor were to establish that some unreasonable prejudice had been 
suffered in the process, that the price was too low, or that the proposed terms of 
the sale were unreasonable. 

We do not mean to suggest, however, that enforcement sale of land cannot 
proceed if a reasonable price cannot be obtained after reasonable effort. Such a 
situation should be dealt with in the same manner as in enforcement against 
personalty. If a reasonable price cannot be obtained after reasonable effort, the 
court should authorize the sheriff to sell at whatever price can be obtained. 

RECOMMENDATION 60: 

COMPLETION OF SALE 

The present requirement of an order confirming sale 
should be replaced by a requirement that the sheriff, 
upon finding a purchaser, serve notice of that fact on the 
debtor, on the holders of other encumbrances on the title 
of the land to be sold, and on the instructing creditor. 
The notice should recite the terms of the sale. 

Any interested party should have the right to apply 
within 14 days of receipt of service for judicial 
intervention in the procedure to prevent conclusion of 
the sale. 

The court should order that the sale not be concluded if 
there has been any deficiency in the procedure that has 
prejudiced the debtor or any other interested party, if it 
considers that reasonable efforts to find a buyer have 
not been made, if it considers any other term of the 
proposed sale is unacceptable, or if it considers that any 
other circumstance justifies such an order. 

On such an application, the court should give directions 
to the sheriff for the continuation of the sale process. 

If no such application is commenced within 14 days, the 
sale should be deemed confirmed, the sheriff should be 
able to deliver a transfer or other closing documentation, 
and all interested parties should be estopped from 
making any application to challenge the sale. 
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G.  Effect of Dower Rights on the Sale Process 

Section 2 of the Dower Act prohibits the disposition of the "homestead by 
a married erson unless the spouse of that person consents. In McNeil v. Martin 
and Peters& the Court of Appeal of Alberta held that an execution sale of a 
homestead is not a "disposition" as defined by the Dower Act, and accordingly can 
be made without the consent of the debtor's spouse. On such a sale, however, 
the purchaser acquires only the debtor's interest in the homestead - an interest 
subject to the spouse's contingent life interest established by the Dower Act. 
Accordingly, if the debtor dies before the spouse, the spouse will be entitled to 
possession of the property for the remainder of his or her life." 

Dean Bowker has observed that the western provinces derived their dower 
legislation from American "homestead l a ~ s " . ~ "  He noted that, although the 
American models vary in detail, ". . . their usual features are: (1) the owner of the 
home cannot dispose of, or encumber, it without his spouse's consent; (2) the wife 

'" Supra, note 191. 

" In McNeil, ibid., the Court of Appeal traced the history of the Alberta 
dower legislation, which was introduced in 1917. The act creates a 
contingent life interest in the homestead for the spouse of the owner. 
The contingency is that the life interest does not arise until the owner 
dies. The act, as it existed in 1922, was interpreted as permitting the 
owner to dispose of his or her interest without the consent of the 
spouse, but the purchaser would acquire the interest subject to the 
contingent life interest of the spouse. 

In 1922, the Alberta Appellate Division held that an execution sale had 
the same result. The purchaser would acquire the debtor's interest, but 
it would be subject to the contingent life interest of the debtor's spouse. 
Johnsen v. Johnsen [I9221 2 W.W.R. 272. 

In 1926, the act was amended to render it impossible for the owner to 
dispose of his or her interest without the consent of the spouse; 
however, according to the Court of Appeal in McNeil, the amendment 
does not have the same effect in respect of disposition by the sheriff in 
execution sales. The sheriff can effect a disposition without the consent 
of the spouse. The purchaser acquires the debtor's interest subject to 
the contingent life interest of the debtor's spouse. This interpretation 
has been applied for a considerable length of time apparently in the 
lower courts. See a case comment in (1966) 4 Alta. L. Rev. 506, which is 
incorrectly attributed to Dean Bowker by McDermid J.A. in the McNeil 
case at 327. 

'" W.F. Bowker, "Reform of the Law of Dower in Alberta" (1961) 1 Alta. L. 
Rev. 501. 
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or family has the use of it after the ownefs death; (3) it is exempt from sale under 
e x e c u t i ~ n " . ~  

Only the first two of these features has been incorporated into the Alberta 
Dower Act. It protects the non-owner spouse from disposition of the homestead 
by the owner spouse either during the life of or at the death of the owner 
spouse.2e 

The third common feature of American homestead legislation, exemption 
from sale under execution, has been incorporated into the Exemptions 
The Dower Act and Exemptions Act provisions, however, are poorly co-ordinated 
with each other. The differing descriptions of what each act protects are at the 
root of the problem.2m In the Dower Act, "homestead" is defined as follows: 

(e) "homestead means a parcel of land 

(i) on which the dwelling house 
occupied by the owner of the parcel as 
his residence is situated, and 

(ii) that consists of 

(A) not more than 4 
adjoining lots in one block 
in a city, town or village as 
shown on a plan registered 
in the proper land titles 
office, or 

(B) not more than one 
quarter section of land 
other than land in a city, 
town or village. 

The Exemptions Act description of exempt land is the same for rural land, but it 
is quite different in the case of urban land: 

*& Dower Act, ss 2, 18. 

247 Section l(j), (k). 

2m A similar problem led to the repeal of "homestead" legislation enacted 
by the federal government for application in the territories. The 
Homestead Exemption Act, S.C. (1878) 41 Vict. C. 15. See W.F. Bowker, 
"Our Earliest 'Homestead' or 'Dower' Act" (1986) 24 Alta. L. Rev. 522. 
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(j) the homestead of an execution debtor actually 
occupied by him, if it is not more than one quarter 
section, . . . 

(h) the house actually occupied by the execution 
debtor and the buildings used in connection with it, 
and the lot or lots on which the house and buildings 
are situated according to the registered plan thereof, 
if the value of the house, buildings and the lot or lots 
does not exceed $40,000 . . .249 

The significance of the difference is that the "homestead in which the non- 
owner spouse has a contingent life interest by virtue of the Dower Act might be 
worth more than $40,000. Where this is the case, although the Exemptions Act 
intends creditors to have access to that portion of the debtofs equity in the home 
that exceeds $40,000, the Dower Act makes that access subject to the non-owner 
spouse's contingent life interest. Practically, the effect is to make the home totally 
exempt, regardless of its value. As Belzil J.A. noted in his dissent in the McNeil 
case, "Who would buy this pig in a poke?" 

We think that the unintended exemption created by the Dower Act should 
be abolished. Only that portion of the debtor's equity that has been intentionally 
rendered exempt should be exempt. We suggest that the Dower Act be amended 
so that it does not apply to, or affect, an enforcement sale of land. It should be 
made clear that the consent requirements of the Dower Act do not apply to an 
enforcement sale and that the non-owner spouse's contingent life interest in the 
homestead ends if the homestead is sold in an enforcement sale. 

Under the present exemptions provisions, a debtor's house cannot be sold 
in execution if the debtor's equity is less than $40,000. In such a case, the non- 
owner spouse's dower rights are preserved. If the debtor's equity exceeds 
$40,000, however, and the property is sold with the exempt $40,000 being paid to 
the debtor, the non-owner spouse will not have a protected interest in that 
$40,000. We think that it would not be proper to address the question of whether 
or not the spouse should have a protected interest in that $40,000 in this 

249 If the debtor's equity in the home exceeds $40,000, the home will be 
sold and $40,000 will be paid out of the proceeds to the debtor before 
anything is distributed to the creditors. 
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r e p ~ r t . ~  It is not a question of exemption from enforcement, it is a question 
of the extent of "dower"  right^.^' 

We considered recommending that, where the debtor was married, the 
exempt $40,000 should be paid to the debtor and the debtor's spouse 
jointly; however, we thought that such a requirement would raise 
several procedural difficulties, such as providing a means of 
determining whether there was a spouse and who the spouse was. 
Moreover, the requirement would raise the more substantive difficulty 
that, if the spouses were not co-operating with each other, the fund 
would remain in a state of limbo and the purpose of the exemption - 
to ensure that the debtor has the means of providing a family shelter - 
would be frustrated. We concluded that it was the policies associated 
with dower rights that required reconsideration to determine whether 
and how these difficulties should be overcome. Such reconsideration is 
beyond the scope of this project. 

The Dower Act also creates a contingent dower life interest in goods and 
chattels. Section 1 defines "dower rights" as including "the right of the 
surviving spouse to a life estate in the personal property of the deceased 
married person that is exempt from seizure under execution. Section 23 
says, ''When a life estate in the homestead vests in the surviving spouse 
on the death of a married person, the surviving spouse also has a life 
estate in the personal property of the deceased that is declared in the 
Exemptions Act to be free from seizure under a writ of execution in his 
lifetime and the surviving spouse is entitled to the use and enjoyment of 
that personal property". 

It is not clear if the dower right in personal property thus created arises 
only where there has been a vesting of a life estate in a homestead 
(which s. 23 suggests) or whenever there is such personal property in 
the estate (which the definition section might suggest). The proper 
interpretation is probably the former, since the definition refers to "the 
right", arguably meaning the right created by s. 23. 

To the extent that the provision is meant to protect personal property 
from the deceased's creditors, it is superfluous to the provision of the 
Exemptions Act, which provides that exemptions survive the debtor and 
can be claimed by the spouse and children. We discuss that provision, 
and recommend an improvement to it, in Chapter 9. 

The D m  Act provision, however, is likely intended to protect chattels 
from disposition by the debtor, and it makes sure that the surviving 
spouse gets them regardless of what the deceased spouse does with 
them. This effect is insignificant for creditors remedies. 

The provision of the Dower Act that requires the spouse's consent to the 
disposition of the homestead does not apply to personal property, and 

(continued ... ) 
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RECOMMENDATION 61: 

DOWER CONSENT TO SHERIFF'S DISPOSITION 

The consent of the debtois spouse should not be 
required for an enforcement sale of a homestead. 

The contingent life interest created by the Dower Act 
should not survive an enforcement sale. 

H. Enforcement Against Toint Interests in Land 

Joint tenancy is routine and commonplace in Alberta. Where two or more 
people own land in joint tenancy, each is entitled to simultaneous enjoyment of 
it. Each also has a right of su r~ ivo r sh ip .~~  If one joint tenant dies, the others 
automatically assume that person's interest in the property. It does not pass to 
the estate of the deceased joint tenant or to the beneficiaries under the will. It 
ceases to exist. 

The interest of a debtor in land held jointly with other people is 
exigible." The registration of the writ of execution on the title to jointly owned 
land does not effect a severance of the joint tenancy.m The sheriff can sell the 
debtor's interest, and the registration of the transfer from the sheriff ends the joint 

z'(...continued) 
there is not an equivalent provision that does. As it is only that 
provision that we are suggesting should not be applicable to the 
sheriff's sale, the chattels provision is irrelevant to this reform project. 

252 Suwivorship is described in Halsbury's as follows: 

The death of one joint tenant creates no vacancy in 
the seisin or possession. His interest is 
extinguished. If there were only two joint tenants, 
the survivor is now seised or possessed of the 
whole. If there were more than two, the survivors 
continue to hold as joint tenants. This inadent 
(called the jus accrescendi, for anyone who cares) is 
the most important feature of joint tenancy. [39 
Halsbury's Laws of England, 4th ed., at para. 5311 

" Johnsen v. Johnsen, supra, note 243; McNeil v. Martin and Peters, supra, 
note 191; Westhill Leasing Corporation Ltd. v. Rideout, supra, note 219. 

Re Young (1968) 70 D.L.R. (2d) 594 (B.C.C.A.); McNeil v. Martin, ibid. 



180 ENFORCEMENT AGAINST LAND 

tenancy, leaving the purchaser (or the debtor's joint tenant) to apply for partition, 
unless they are content to be tenants in common with each other.255 

The exigibility of joint interests in land is consistent with the policy that all 
the debtor's property interests should be available to creditors, subject only to 
deliberate exemptions. The law should remain unaltered in this respect, but we 
suggest that there be an express provision to the effect that an enforcement 
debtor's interest in land, as a joint tenant, is exigible. 

There has been considerable attention given to the effect of the joint 
tenancy prinaple of survivorship on the operation of the enforcement system. 
The enforcement process does not affect the operation of the survivorship rule 
until the land has been sold in an execution sale. It was held in Ontario, where 
the delivery of the writ of execution to the sheriff binds the goods and lands of 
the debtor, that delivery did not sever a joint tenancy.256 Similarly, it was held 
in British Columbia, where land is bound by registration of the writ at the Land 
Titles Office, that registration did not sever the joint t e n a n ~ y . ~  The principle 
upon which both decisions proceeded was that "a mere lien or charge on land, 
either by a co-tenant or by operation of law, is not sufficient to sever the joint 
tenancy; there must be something that amounts to an alienation of title".258 It 
appears that only the sale of the land in execution would sever the joint tenancy. 
Consequently, if the debtor joint tenant dies before the land is sold in execution, 
his or her interest in the land ceases to exist and there is nothing for the writ of 
execution to bind. 

We do not think that the registration and service of the notice of sale, 
which we propose as the first step in the enforcement against specific land, would 
sever a joint tenancy as the law stands at present. It would not amount to an 
alienation of title any more than would the registration of the writ on title. 

The British C o l ~ r n b i a , ~  Manitobaza and Ontario261 law reform 

On that application, the court will order that the land be divided 
between or among the co-owners, that the land be sold and the 
proceeds divided between or among the co-owners, or that one or more 
of the co-owners sell their interest to the remaining co-owner or co- 
owners: Lnw of Property Act, s. 15. 

256 Puwer v. Grace [I9321 2 D.L.R. 793 (Ont. C.A.). 

257 Re Young, supra, note 254. 

258 Widdifield, Co. Ct. J., in Pmer v. Grace [I9321 1 D.L.R. 801 at 802, 
approved by the Court of Appeal, supra, note 256 and quoted with 
approval in Re Young, supra, note 254 at 602. 

LRCBC Land, supra, note 213 at 22. 
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commissions have all recommended that the effects of survivorship in joint 
tenancy on the enforcement process should be modified by reform legislation. 
They consider the consequence of survivorship on enforcement an anomalous 
exception to the universal exigibility of interests in land. The British Columbia 
and Ontario commissions observed that if the debtor owns an interest in land in 
joint tenancy, the creditor, by registering the writ on title and waiting until it 
becomes a hindrance to a conveyance by the debtor, is subject to a risk not 
present in any other circumstance. The creditor would be frustrated by the death 
of the debtor. 

Professor Dunlop has written that the British Columbia law in this regard, 
which is the same as that of Alberta on this point, appears to be: 

. . . unjust when considered on the level of policy. In 
any case other than joint tenancy, the Executions Act 
permits a creditor to file a judgment in the land 
registry office and to take no further proceedings until 
the debtor either transfers his land or dies. In either 
case, assuming that the judgment has been properly 
filed and renewed, it attaches to the land in the hands 
of the purchaser or executor or administrator. If the 
land. . . had been held in tenancy in common, and the 
deceased debtor had left his interest in the land to the 
other tenant, the judgment would have travelled with 
the land . . . . As a matter of policy, it seems difficult 
to explain why the judgment creditor should be 
completely defeated in the situation where the debtor 
joint tenant predeceases his co-tenant. The creditor 
has taken the necessary steps to create a charge 
against the land of his judgment debtor but, in the 
case of land held in joint tenancy, the effectiveness of 
his charge turns on the complexities of the law 
governing severance of joint tenancy and on the 
accident of which joint tenant dies first.262 

The British Columbia and Ontario commissions recommended that the 
judgment should continue to charge the land after the death of the debtor joint 
tenant, notwithstanding the operation of survivorship; however, the creditor could 
seek satisfaction of the debt out of the charged interest in land, only after looking 

'@'(...continued) 
'@' Manitoba Law Reform Commission, Enforcement of Judgments: Part 11: 

Exemptions Under The Judgments Act (Winnipeg: MLRC, 1980) at 18 
[hereinafter MLRC Part 21. 

261 OLRC Part 3, supra, note 212 at 23. 

C.R.B. Dunlop, Execution Against Real Property in British Columbia (19731, 
8 U.B.C. Law Review 246 at 264. 
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to the estate of the debtor.263 The British Columbia recommendation included 
details intended to ensure that the judgment creditor would not gain an unfair 
advantage over ordinary creditors in the distribution of the debtor's estate. 

The Manitoba Commissionm recommended that the joint tenancy be 
severed by the commencement of proceedings for enforcement sale of the debtor's 
interest in the land. The creditor would then have the means of eliminating the 
effects of the survivorship rule. 

We do not agree that the present law in this regard is unjust and do not 
recommend any change. Although it is true that the enforcement creditor who 
has bound a pint tenanfs interest in land is treated differently upon the death of 
a debtor than a creditor who has bound the interest of a tenant in common, we 
think that this is appropriate. The nature of the debtor's interest in land held in 
joint tenancy is significantly different to the debtor's interest in land held in 
tenancy in common. The joint tenanfs right of survivorship is the significant 
difference. 

We think that the comparison between the creditor of a joint tenant and the 
aeditor of a debtor whose land is subject to a mortgage is more appropriate. The 
creditor of a debtor whose land is mortgaged can only bind the land subject to 
the property interest of a third party, the mortgagee. The title of the debtor is of 
a different nature than it would have been had there been no mortgage. 

Similarly, the aeditor of a debtor who owns a joint interest in land can 
only bind the land subject to the property interest of a third party, the other joint 
tenant. The binding effect is subsequent to and subject to the right of 
survivorship. 

Since the death of a joint tenant extinguishes his or her interest, a joint 
tenant cannot be affected by dispositions of or claims against the estate of the 
deceased joint tenant. The three law reform commissions would alter this by 
making the joint tenanfs interest subject to claims against the estate of the 
deceased joint tenant. This would be a fundamental change to the concept of 
joint tenancy. 

Although we support fundamental changes where they will effect 
fundamental improvements, we do not think that this is such a case. Jointly held 
land is exigible. Creditors have access to it for the satisfaction of their claims in 
all circumstances except one - where the debtor dies. Even then, the creditor 
will not be prejudiced unless the debtor died without sufficient other assets to 
satisfy his or her creditors. We think that this exception is not of sufficient 
significance to j u s w  a fundamental change to the law of joint tenancy. 

263 Law Reform Commission of British Columbia, Working Paper No. 22, 
The Enforcement of Judgments: Execution Against Land (Vancouver: LRCBC, 
1976) at 25; OLRC Part 3, supra, note 212 at 8-29. 

2M MLRC Part 2, supra, note 260 at 20. 
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The reformed legislation should provide that, where the debtor joint tenant 
dies and his or her interest in the land ceases to exist, the binding effect of the 
writ of enforcement on that land should be at an end. 

RECOMMENDATION 62: 

ENFORCEMENT AGAINST JOINT INTERESTS IN 
LAND 

Legislation should make it clear that the interest of a 
debtor in land held as a joint tenant with another or 
others is exigible. 

There should not be any change to the law regarding the 
effect of survivorship in joint tenancy on the binding 
effect of the writ. The binding effect should continue to 
be subject to the joint tenant's right of survivorship. If 
the debtor joint tenant dies, so that the debtor joint 
tenant's interest ceases to exist, the binding effect of the 
writ of enforcement on that land should be at an end. 

I. Enforcement Against Unregistered Interests in Land 

It is possible that a debtor could have an interest in land that has not been 
registered at the Land Titles Office. Where the land itself is registered under the 
Land Titles Act, the act contemplates enforcement against such an interest being 
initiated by the enforcement aeditor causing a memorandum or caveat regarding 
the writ to be endorsed on the title to the land in which the debtor has an 
intere~t.~" We think that the process we have proposed for enforcement against 
registered interests could be employed to complete an enforcement initiated in 
this manner. We do not think that a speaal procedure for realization on the 
interest in this situation is required. 

Where a debtor owns an interest in land that is not patented, for example, 
a "disposition" in respect of public land under the Public Lands Act, the seizure of 
that interest is contemplated. Section 62 of the Public Lands Act provides: 

62 When the interest of a holder of a disposition is 
seized in execution, no sale in execution of that 
interest is effective unless 

265 Land Titles Act, s. 17.1(8). 
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(a) it is made to a person who would be 
eligible to acquire it as an assignee from the 
holder, and 

(b) an assignment or transfer in favour of the 
purchaser is consented to by the Minister and 
registered under Part 5. 

We have been advised by the Public Lands Office that there have been a 
few cases in which a seizure of such an interest was effected. The seizure was 
effected by the sheriff attaching a notice of seizure to the Public Lands Office file 
in respect of the disposition. That procedure has no statutory sanction, and 
apparently no enforcement efforts have ever proceeded beyond that stage. 

We think that the situation does not arise frequently enough to justify 
special provisions to deal with it. A creditor who wishes to liquidate such 
interests can apply to the court for an order authorizing the sheriff to effect 
seizure by the manner that is used at present and giving directions for the 
disposition of the seized interest that will parallel that proposed for patented 
land.266 

RECOMMENDATION 63: 

ENFORCEMENT AGAINST UNREGISTERED 
INTERESTS IN LAND 

The process proposed for enforcement against registered 
interests in land should apply as well to cases where the 
debtor holds an unregistered interest in registered land. 
Where the debtor owns an interest in unregistered land, 
the enforcement process should be left for determination 
of the court on application of the creditor wishing to 
enforce against it. 

'" See infra, at 246. 



CHAPTER 7 
GARNISHMENT 

A. The Garnishment Process - Issues for Reform 

Garnishment of debts is probably the most effective and efficient of the 
existing creditors' remedies. The creditor's target is a debt owed by a third party 
(the "garnishee") to the judgment debtor. The technique is diversion, and the 
third party is required to pay the debt into court rather than to the debtor. The 
proceeds are then available for the satisfaction of judgment debts. 

Its simplicity, effiaency and effectiveness make garnishment the procedure 
of choice for most creditors. 

Garnishment is certainly less complicated and procedurally onerous than 
the seizure process.267 Once the existence of a target is determined, documents 
are prepared, filed with the clerk of the court, and then served on the 
garnishee.'@ No letter of instruction to the sheriff or indemnity of the sheriff 
is required, and there is no visit by the bailiff to the place where the asset is held. 
No form is given to the debtor to facilitate initiation of an objection procedure, 
there is no sale process, and there is no "fire sale"'@ - the entire value of the 
asset is realized. 

The popularity of garnishment was evident in our survey of enforcement 
activity undertaken in a sample of money judgments filed in 1980 and 1981. 
Garnishee summons were issued in about 35% of the cases where there was some 
enforcement activity. Seizures were instructed in about 20% of the cases.w0 

Money was paid into court in 38.5% of the judgments enforced by 
garnishee ~ u m m o n s , ~  and although seizures occurred in about 42% of the cases 
where seizure was instructed, sales occurred in only 12.2%.m 

'" Report for Discussion, supra, note 4 at 85. 

'" Rules 470, 471. 

269 Representatives of the sheriff's office have advised us that the "fire sale" 
character of execution sales has been grossly exaggerated. See Report 
for Discussion, supra, note 4 at 78. 

Research Paper, supra, note 3. Our sample included 2316 money judg- 
ments, and there was enforcement activity in 1964 of these. Garnishee 
summons were issued in 691 cases, and seizures were instructed in 409. 
In most of the remainder of the cases, the only "enforcement activity" 
was the filing of a writ of execution. 

w1 Ibid. Table 37 at 150. 

" Ibid. Table 27 at 121. 
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Given the efficiency and effectiveness of garnishment, the mechanics of the 
existing process are not in need of fundamental reform. There are, however, a 
few mechanical matters that we have considered and we discuss below. 

The main reform issues in this area relate to the scope of application of the 
garnishment process. Several forms of asset that could be made subject to 
garnishment are not subject to it under the present law. Most of this chapter is 
given to a consideration of how the law might be reformed to expand the scope 
of the process. We recommend that the scope of garnishment be expanded to 
include the garnishment of joint debts, future obligations, conditional debts, and 
funds in court. 

Although most of our attention has been given to expansion of the scope 
of the process, there is also a question of whether or not the scope of the process 
should be reduced by abolishing garnishment of wages. We have concluded that 
it should not. 

B. Mechanics of the Garnishment Process 

(1) Role of the Sheriff's Office 

At present, seizure and garnishment processes are quite separate. The 
former requires a writ of execution and is carried out by instructions to the 
sheriff. The latter does not require a writ of execution and is carried out by 
instructions to the clerk of the court. 

We recommended previously that no enforcement activity be permitted 
unless the creditor has delivered a writ of enforcement to the sheriff." We 
consider this requirement to be important for the rationalization of existing 
remedies. the co-ordination of all enforcement activitv. and the efficient , . 
implementation of the sharing principle for the distribution of enforcement 
proceeds. Accordingly, a creditor will be obliged to file a writ of enforcement 
ki th the sheriff befGe a garnishee summons can be issued. 

We think that the logical implication of this requirement is that the 
garnishee summons should be issued from the sheriff's office and not the clerk's 
office. Moreover, in at least one of the new contexts where we propose that 
garnishment be available, garnishment of future or continuing entitlements, the 
process that we suggest involves regular communication between the supervising 
office and the garnishee. We think that this function can be performed best by 
the office that has primary responsibility for enforcement proceedings. 

" See Recommendation 7, supra, at 38. 
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RECOMMENDATION 64: 

TRANSFER OF DUTIES FROM CLERK TO SHERIFF 

The present functions of the clerk of the court relating 
to garnishment should be transferred to the sheriff. 

(2) Rules of Court - Statute 

In the Report for Discussion, we proposed that the present hodgepodge of 
statutory provisions relating to enforcement remedies should be brought together 
in one piece of l eg i s l a t i~n .~~  Most of the law relating to the garnishment 
procedure is contained at present in the Rules of Court.w5 This includes 
provisions that relate mainly to procedure and those that relate more to the 
substance of the remedy. There are also some procedural and substantive 
provisions in the ECA. 

Notwithstanding that some of the provisions relate solely to procedure, we 
believe that to achieve an integrated, coherent and comprehensible description of 
the process, the provisions establishing it - both substantive and procedural, 
should be located in one place. 

This place should be the statute relating to the enforcement of money 
judgments so that the description of the entire enforcement system might be 
integrated, coherent and comprehensible. 

RECOMMENDATION 65: 

TRANSFER OF PROVISIONS FROM THE RULES 

The provisions establishing the garnishment process, 
both substantive and procedural, should be located in 
one statute - the same statute in which the provisions 
relating to the other enforcement processes are located. 

w4 Report for Discussion, s u p ,  note 4 at 216. 

Rules 470-484. 



(3) Requirement of an Affidavit 

GARNISHMENT 

Under the present procedure, a judgment aeditor may issue a garnishee 
summons, as of right, upon filing an affidavit establishing the necessary facts.276 
The Alberta procedure is different in this respect from that examined by the 
British Columbia and Ontario law reform commissions. In both jurisdictions, the 
process was discretionary - an application to the court was required. 

Both commissions recommended abolishing the requirement that an 
application be made. British Columbia went further, however, and recommended 
that the requirement of the affidavit be abolished and that the "writ of immediate 
garnishment" be issued on demand,just as the writ of execution is issued on 
demand.m The British Columbia commission considered the benefits that 
accrue from the affidavit procedure to be marginal and the costs generated by the 
procedure to be unjustified. 

The Ontario Commission recommended the retention of the affidavit 
requirement. They said: 

We are of the view that this requirement provides 
third parties with some protection against abuse of the 
garnishment remedy: the fact that the declaration must 
be made under oath is likely to deter the average 
judgment aeditor from employing the remedy in a 
frivolous or vexatious manner.m 

We agree with the conclusion of the Ontario commission. 

RECOMMENDATION 66: 

GARNISHMENT AS OF RIGHT - ON AFFIDAVIT 

Garnishment should continue to be available as of right. 
The remedy should not be dependant on the discretion 
of the court, the sheriff or any other official. 

The procedure, however, should continue to require the 
enforcement creditor to file an affidavit in which the 
facts required to exist before the process can be invoked 
are established on oath. 

U6 Rule 473(2), (3). 

" LRCBC Attachment, supra, note 202 at 37. 

" OLRC Part 2, supra, note 57 at 203. 
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(4) Obiection Procedure 

One significant difference between the present procedure relating to seizure 
and that relating to garnishment is that in the former there is an objection 
procedure that a debtor can invoke with little effort. When the seizure is 
effected, the debtor is served with a form entitled "Notice of Objection to Seizure" 
and a stamped envelope addressed to the sheriff. To initiate the objection 
procedure, the debtor needs only to sign and mail the form. The creditor cannot 
proceed to realize on the seized property without making application to the court, 
and the debtor's objection is heard and determined on that application. 

There is no equivalent procedure in the garnishment process. The debtor 
is not even served with notice of the garnishment until after the garnishee has 
responded to the summons by paying money into court.M The debtor may 
apply to the court to have the garnishee summons set aside, or for a 
determination of any issue relating to the garnishment  proceeding^.^ This 
contrasts with the objection procedure provided for seizure, where the debtor can 
raise an objection simply by mailing the notice of objection form to the sheriff. 

We would not recommend that an objection process like that operating at 
present in the context of seizure be established for the garnishment process. But 
enforcement debtors should have a reasonable opportunity to bring before the 
court any objections they may have to garnishment proceedings. This requires, 
fist, that enforcement debtors be provided with prompt notice that garnishment 
proceedings are under way. We propose, therefore, &at a copy of thve garnishee 
summons be served on the enforcement debtor after the garnishee responds to the 

Rule 471(3): "A copy of the garnishee summons shall be served on the 
defendant or judgment debtor or his solicitor not later than 20 days after 
payment into court". 

280 Rule 481(1) of the Alberta Rules of Court provides: 

Any person claiming to be interested in the money 
attached may apply to the court to set aside the 
garnishee summons or for an order for the speedy 
determination of any questions in the action or in 
the gamishee proceedings or for such other order as 
may be just. 

Although the marginal note to this rule is, 'Third person may apply", 
the debtor would certainly be a person claiming to be interested in the 
money attached (unless the debtor claims that the debt is owed to some 
other person). Interestingly enough, the predecessor rule, Rule 555(2) of 
the Rules of the Supreme Court of Alberta, began, "The defendant or 
judgment debtor or the garnishee or any person claiming . . .". One 
suspects that the reason for the elimination of the reference to the 
defendant or judgment debtor is that it was considered to be redundant. 
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summons, whether or not the garnishee pays any money to the sheriff. The 
enforcement debtor should also be served with the garnishee's response to the 
garnishment. Service of the response should be required even if the garnishee 
responds and states that there is no liability. It is in the interest of both the 
creditor and the debtor for the debtor to know the position taken by the 
garnishee. 

In the draft statute that accompanies this report, we have included 
provisions that are intended to help communicate the fact of the garnishment and 
the garnishee's response to the enforcement debtor. The garnishee, in his or her 
return, will be required to state the last known address of the debtor unless 
obliged by law or contract with the debtor not to disclose it, in which case the 
obligation to advise the debtor of the garnishment will fall to the garnishee. 
Service of the garnishee summons and response on the debtor at this address 
should be sufficient. 

RECOMMENDATION 67: 

OBJECTION PROCEDURE 

The enforcement debtor should be served with a copy of 
the garnishee summons and the garnishee's response. 

The enforcement debtor should be given the right to 
apply to the court for the determination of any objection 
he or she might have to the garnishment. 

The garnishee should be required to state the last 
known address of the enforcement debtor; or, if that is 
contrary to a legal or contractual obligation binding the 
garnishee, the garnishee should be required to give the 
enforcement debtor notice of the garnishment and of his 
or her response. 

(5) Compensation - for the Garnishee 

Rule 477 provides that the garnishee paying money into court is entitled 
to deduct $5 from that amount for compensation. If he or she is not paying in all 
the money owed to the debtor, then he or she is to deduct the $5 from the fund 
that remains, and not from the fund that he or she pays in. 

Given the increased burdens that the reforms we suggest will place on the 
garnishee, we believe that the present compensation provision is inadequate. We 
propose that the level of compensation be set from time to time by regulation and 
that it be maintained at a fair level. Determination of a reasonable level might be 
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difficult, but we suggest that the starting point should be not less than $25 for 
each payment in made. Accordingly, if there were a continuing attachment of 
wages, the garnishee would be entitled to compensation of $25 each pay period. 
We do not think it appropriate for the amount of compensation to vary with the 
amount of the payment in. The burden on the garnishee is not related to the 
amount of the payment in. 

RECOMMENDATION 68: 

COMPENSATION FOR THE GARNISHEE 

The gamishee should be entitled to compensation from 
each payment made in, or from the fund remaining in 
his or her hands if the entire indebtedness to the debtor 
is not required to be paid into court. The amount of the 
compensation should be established by regulation and 
should be maintained at a fair level. It should not be 
less than $25 per payment in. 

C. Scope of Garnishment 

Garnishment can be used to divert only "debts due or accruing due" to the 
judgment debtor.=' The obligation owed by the third party to the debtor must 
a be "debt" - an obligation to pay a sum certain or a sum readily reducible to a 
~ e r t a i n t y . ~ ~  It must also be "due or accruing due" - unconditionally payable 
either immediately or at some future time. 

The words "debt due or accruing due" have frequently precluded creditor 
access to potential sources of debt satisfaction. Three sources that are not within 
the scope of the process are of particular interest: 

a) Joint Debts 

The word "debt" in the governing Rule has been taken to 
require that the obligation be owed to the judgment debtor alone. 
Where the third-party obligation is owed to the judgment debtor 
and another jointly, the judgment debtor's interest in the obligation 

281 Rule 471(1). "Service of the summons on the garnishee binds the debt, 
due or accruing due from the garnishee to the . . . judgment debtor . . .". 

Dunlop, supra, note 1 at 15-20. 
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cannot be reached by garnishment. A joint bank account held by a 
judgment debtor and his or her spouse cannot be attached.% 

b) Future "Debts" 

Valuable future obligations, which, will come to be owed to 
the judgment debtor in the ordinary course of events, such as future 
wages and future rents, cannot be tapped by gar~ShXnent. They are 
not debts due or accruing due at the time of the service of the 
garnishee summons. A debtor can assign his future wageszM or 
future rents to a creditor, but a creditor cannot obtain access to such 
future obligations without the debtor's co-operation. 

A subset of future obligations are those subject to a 
contingency. Where the satisfaction of a contingency will give rise 
to an obligation on the part of a third party to pay the debtor, but 
there is no means of determining whether or not that contingency 
will ever be satisfied, the contingent "debt" cannot be attached. For 
example, if the debtor is the plaintiff in a damages action, the 
possible obligation owed to the debtor by the defendant cannot be 
diverted to the satisfaction of creditors while the contingency still 
exists. Obviously, such an obligation does not come within the 
definition of a "debt", and there is no certainty as to its amount or, 
for that matter, its existence. 

C) Conditional Debts 

Occasionally, courts are willing to interpret the scope of the 
process widely enough to catch a debt not payable until 
administrative and procedural conditions imposed by the garnishee 
have been satisfied, as long as doing so causes no prejudice to the 
g a r n i ~ h e e . ~ ~  

293 Banff Park Savings 6 Credit Union Ltd. v. Rose and Bank of Nova Scotia 
(1982) 22 Alta. L.R. (2d) 81 (Alta. C.A.) [hereinafter Banfi Park]. The 
report is accompanied by a useful critical case comment by Professor 
Dunlop. 

A limit to the debtor's ability to assign his or her wages is imposed by 
the Wage Assignments Act, which declares that a wage assignment made 
by a debtor to secure the payment of existing or future indebtedness to 
a person who lends money in the ordinary course of business or 
operations (a "lending institution") is against public policy and void. 

285 Bel-Fran Investments Ltd. v. Pantuity Holdings Ltd. [I9751 6 W.W.R. 374 
(B.C.S.C.) [hereinafter Bel-Fran], where a deposit was held attachable 
notwithstanding the bank's requirements for surrender of the non- 
negotiable and non-transferable deposit certificate. Sandy v. Yukon Con- 

(continued ... ) 
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No clear and reliable test exists, however, for determining 
whether or not a particular condition on payment will preclude 
attachment.286 

A primary goal of this reform project is to give creditors access to all the 
sources of wealth from which a debtor might reasonably be expected to pay a 
debt. In the context of garnishment, it is necessary to consider whether creditors 
should be given access to sources of wealth at present beyond the scope of 
garnishment. Should the garnishment remedy be available to divert these kinds 
of assets to the benefit of creditors? 

D. Garnishment of Toint Debts 

A debtor's interest in a joint debt is absolutely immune from garnishment. 
The cases do not leave any room for The reasons that courts have 
advanced for refusing to permit the garnishment of joint debts, including joint 
bank accounts, include the following: 

i) Where money is due to two obligeeszB8 jointly, neither has any 
independent right against the obligor. To permit an enforcement 
creditor access to the fund would be to grant him or her a greater 

285(...continued) 
structwn Co. (1960) 33 W.W.R. 490 (Alta. C.A.), where a payment under 
a building contract was held to be "due" to the judgment debtor not- 
withstanding the provision in the contract that said it was not payable 
until the architect had issued a certificate to that effect. 

In Provincial Treasurer of Alberta et al. v. Hutterian Brethren of Smoky Lake 
et al. (1980) 12 Alta L.R. (2d) 368 (Alta. C.A.) [hereinafter Hutterian 
Brethren], an attempt to attach a term deposit failed because the creditor 
could not satisfy the bank's requirement that the non-negotiable and 
non-transferable deposit certificate be surrendered. The court was 
unwilling to permit the garnishee summons to "override provisions of a 
bona fuie contract merely because it appears to the court that undue 
harm will not result from doing so". (per Prowse J. A. at 378). 

The leading case is MacDonald v. Tacquah Gold Mines Ltd. (1884) 13 
Q.B.D. 535 (C.A.). It has been followed in England and Canada. In 
Alberta, the leading case is Banff Park, supra, note 283. In Ontario, there 
had been uncertainty, but it was recently removed in Westcoast Com- 
modities v. Chen (1986) 55 0.R (2d) 264. 

288 We use the term "obligee" to refer to the debtor and the party to whom, 
with the debtor, the debt sought to be attached is jointly payable. We 
hope this avoids the confusion that would result from referring to the 
debtor as a creditor in respect of the debt sought to be garnished. The 
term "obligor" is used to refer to the debtor's debtor, who upon the 
issuing of the garnishee summons can be referred to as the garnishee. 
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right in respect of the fund than is held by the enforcement debtor. 
It is a fundamental principle of the enforcement of debts that the 
creditor cannot obtain any greater rights over the debtor's property 
than the debtor has. 

ii) It would be "contrary to justice" to permit a creditor to attach a debt 
due to two persons to answer the debt of one. 

iii) There is no established procedure for the court to 
conduct an inquiry into the ownership of the debt. 

iv) There might be other remedies available to the 
creditor against such an asset - in particular, 
equitable receivership. 

We do not think that these reasons justify the exemption of jointly held 
debts from enforcement generally or garnishment in particular. 

The invocation of the "fundamental" principle of enforcement of debts is 
inappropriate. Permitting creditor access to the debtor's interest in a joint debt 
does not grant any greater right than the debtor held. A joint estate in personalty 
is severable at the instance of either joint owner.289 The enforcement debtor 
could sever the joint estate and pay his share to his creditors. Attachment of a 
joint debt, therefore, might be considered a forced severance of the joint interest. 
It is important, however, that the creditor have access only to the debtor's interest 
in the joint debt. Care must be taken to ensure that the non-debtor is not 
prejudiced by such access. 

Creditor access to the non-debtor's interest would be "contrary to justice"; 
however, so would creditor exclusion from the debtor's interest. We think that 
both sources of injustice can be eliminated. In addition, we think that the absence 
of a procedure for determining the relative interests of the joint obligees can be 
remedied.290 

As to the availability of alternative remedies, the application of the 
reasoning of the Alberta Court of Appeal in Fox v. Peterson Livestock Ltd.291 could 

*" 35 Halsbury's Laws of England (4th) at 5 1145, note 5. 

It is arguable that there is already such a procedure: see Dunlop, 
Annotation to Banff Park, supra, note 283, where it is observed that Rule 
481 contemplates an application to determine the interest of a third 
party in monies attached by garnishment. 

"' [I9821 2 W.W.R. 204. 
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preclude an equitable receivership in the case of a joint bank account.292 In any 
event, whether or not equitable receivership might be available, the question is 
whether there is any good reason for precluding access to the asset using the least 
expensive and most efficient remedy. Clearly, garnishment is less expensive and 
more efficient than equitable receivership. 

These reasons therefore do not compel the conclusion that creditors should 
not have access to using garnishment to joint debts where only one of the joint 
obligees is an enforcement debtor. The joint debt is a source of wealth to which 
creditors should have access; it is a source from which a debtor might reasonably 
be expected to pay his creditors. It is necessary, however, that the legitimate 
interests of the other joint obligee be protected. 

It should be noted that execution against an execution debtor's interest as 
joint tenant in real property has been ~ e r m i t t e d . ~  

RECOMMENDATION 69: 

GARNISHMENT OF JOINT DEBTS 

The scope of garnishment should extend to an 
enforcement debtor's interest in obligations due to the 
enforcement debtor and another, or others, jointly. 

(1) Protection of the Toint Oblieees 

We agreed above that creditor access to the non-debtor joint obligee's (the 
joint obligee) interest would be "contrary to justice". The procedure that is 
adopted to permit access to the enforcement debtor's interest must protect the 
joint obligee from inappropriate trespass against his or her interest. 

The view that the joint obligee should receive such protection is not 
universally held. It has been argued in the context of the joint bank account, 
where each account holder can make withdrawals without the participation of the 

292 Although it would not be necessary to do so, no receiver could be 
appointed in the Fox v. Peterson Livestock Ltd., ibid. because the "assets" 
sought to be made the subject of the receivership would not exist until a 
decision was taken to make a distribution of oil royalties. The court 
could not appoint a receiver to get over an impediment of that kind - 
the non-existence of the asset. The impediment was not in the nature of 
the debtor's interest in the asset. In the case of a joint bank account, 
however, it might be held that the impediment to attachment is the 
nature of the debtor's interest. Clearly, the asset exists. 

w3 Dunlop, supra, note 1 at 180; see also Chapter 6 of this report. 
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other, that the non-debtor account holder might be thought to have submitted his 
or her share to the risk that it would be used to satisfy the other obligee's 
creditors. Where the terms of the account require the bank to honour cheques 
signed by either account holder, the debtor could write a cheque on the account 
and pay creditors notwithstanding that the other party had deposited the funds 
used for the payment. Garnishment would inflict no more injustice than the joint 
account holder had willingly assumed in entering the arrangement.294 

The law governing joint debts, however, must apply to joint debts other 
than joint bank accounts. The risk that a joint bank account holder might 
typically assume in his or her contract with the bank relating to withdrawals from 
the account by the co-owner should not be forced on joint obligees in all contexts. 

Even in the case of the joint bank account, it is sigruficant that the typical 
terms of the account contract have evolved in an environment where the 
garnishment of joint debts was impossible. The joint-obligee might have insisted 
on restricted access to the account if the effect of granting unilateral authority to 
the debtor was to grant it to the debtor's creditors as well. 

We conclude that the protection of the joint obligee is an essential aspect 
of the recommended extension of the scope of garnishment to joint obligations. 

What form should this protection take? Other law reform agencies have 
recommended that, in the first instance, the garnishee would be required to pay 
the entire amount of the debt into court and that the joint obligee would be given 
the opportunity to establish to the court that a portion of the money paid was 
owned beneficially by him or her.w5 

We believe that such an approach constitutes an unreasonable interference 
with the rights and property of the third party and is likely to be too costly in 
judicial resources. 

We prefer to start with the presumption that the interests of the various 
joint obligees are equal. Joint ownership of personalty, including debts, is the 
equivalent of joint ownership of realty. It "is distinguished by the four unities of 
possession, interest, title and time of commence men^'.^^^ The practical 
implication of "unity of interest" is that the legal interests of the joint owners are 
equal. Accordingly, the procedure should require the garnishee to calculate the 
enforcement debtor's interest on the assumption that each joint owner has an 
equal interest and to pay that amount in response to the garnishee summons. 

Dunlop, Annotation to Banff Park, supra, note 283. 

"' LRCBC Attachment, supra, note 202 at 49; OLRC Part 2, supra, note 57 at 
142; Tentative Recommendation Proposing the Enforcement of Judgments Law, 
15 Cal. L. Revision Comm'n Reports 2001 (1980) at 2331, 2554. 

" 35 Halsbury's Laws of England (4th) at 5 1144. 
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The procedure, however, must also be sensitive to the possibility that this 
presumption is wrong. An enforcement creditor who believes that the 
enforcement debtor's actual beneficial interest is greater than his or her presumed 
share should be able to apply before issuing a garnishee summons for an order 
requiring the garnishee to pay the greater Similarly, the debtor or the 
joint obligee should have the opportunity, after payment by the garnishee, to 
establish that all or a portion of the sum paid in was in fact beneficially owned 
by the joint obligee. 

So that this protection of the joint debtor can be effective, it would be 
necessary to require the garnishee to give notice of the payment made in response 
to the gamishee summons to the joint obligee. That notice should include clear 
instructions to the joint obligee for the procedure to be followed if he or she 
objects. The objection period should be 30 days. In addition, no further 
garnishment of the same debt should be permitted within 30 days of the date of 
notice to the joint obligee, so that he or she can have an opportunity to make 
alternative arrangements for that portion of the debt presumed to belong to him 
or her.298 

RECOMMENDATION 70: 

PROTECTION OF THE JOINT OBLIGEES 

Where a joint debt is the subject of garnishment, the 
garnishee should assume that the interests of the various 
joint obligees are equal, except where the garnishee is 
by order instructed otherwise. 

Where the creditor establishes, on application, that the 
enforcement debtor is entitled to a greater portion of the 
joint debt, the garnishee should be ordered to pay the 
greater sum in response to the garnishee summons. 

After payment by the garnishee, but before distribution 
of the money, either the enforcement debtor or the joint 

ZW As in the present practice, there might be situations where it is 
appropriate to bring this application ex parte. 

We considered proposing that the effect of the paying in of one debtor's 
interest be to automatically sever the joint ownership. This might seem 
appropriate to the theory of joint ownership - the unity of interest 
might be considered destroyed. We thought, however, that the practical 
difficulties that would be created for the gamishee - particularly in the 
case of banks - rendered this inappropriate. 
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obligee should have the opportunity to establish that the 
allocation of the joint debt between the joint obligees 
was inaccurate, and the court should make whatever 
order is required to correct the allocation. 

The garnishee should be required to give notice of his 
or her payment to the joint obligee. The notice should 
include clear directions as to how the joint obligee can 
bring forward an objection. 

There should be a prohibition of further garnishments 
of the same debt, except with leave of the court, until 30 
days after the date of the notice to the joint obligee. 

E. Attachment of Future Obligations 

The words that limit the scope of garnishment, "debts due or accruing 
due", necessarily preclude the use of the remedy to divert to the benefit of 
creditors obligations that in the ordinary course will or might become payable to 
the debtor. Such obligations are not "debts due" or "debts accruing due", since 
that term includes only obligations that exist but are not yet payable, and 
excludes obligations that will arise only after some future performance by the 
debtor. 

Furthermore, the impediment to the use of the garnishment remedy to 
divert future obligations cannot be removed by the court exercising its equitable 
jurisdiction to appoint a receiver. In Holmes v. M i l l ~ g e , ~  Lindley, L.J said: 

Unless a man has assigned or charged his future 
earnings or has made a sum payable out of them, they 
cannot be prospectively impounded by his creditors 
by any ordinary process of execution, whether legal or 
equitable. If the law in this respect is to be altered, it 
must be done by the leg is la t~re .~  

[I8931 1 Q.B. 551 (C.A.) at 559. 

3W This limitation on the equitable jurisdiction has not been universally 
respected. Recent evidence of the court's frustration with the limitation 
and willingness to expand the scope of the equitable jurisdiction to 
permit receiverships of future obligations, in the spirit of the expanded 
equitable jurisdiction evidenced by the development of the Mareva 
injunction, can be seen in Martin v. Martin (1981) 123 D.L.R. (3rd) 719 
(Ont. H.C.) and Re Simon and Simon (1984) 7 D.L.R. 128 (Ont. H.C.). 
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It has been a source of chronic frustration to judgment creditors that, to tap 
a debtois earnings on a regular basis, they must issue a new garnishee summons 
immediately before each payday. 

(1) Experience in Other Contexts 

There have been several responses to this frustration. In the context of 
bankruptcy proceedings, it has been eliminated. The Bankruptcy Act permits the 
trustee to obtain an order requiring the bankrupt's employer to pay the non- 
exempt portion of the bankrupt's wages to the trustee in bankruptcy on a 
continuing basis.%' 

In 1977, the Alberta Legislature amended the Domestic Relations Act to 
provide a process for the continuing attachment of monies that become owing to 
a maintenance debtor after the date of service of the attachment notice.%' The 
provision was continued in the enlightened legislation enacted in 1985 to improve 
the efficiency of collection of maintenance debts - the Maintenance Enforcement 
Act. 

(2) Reform in Other Turisdictions 

The Law Reform Commission of British Columbia considered the 
attachment of future obligations in 1978 and recommended that, in limited 
circumstances, it should be possible for a creditor to issue a "writ of continuing 
g a r ~ ~ h I n e n t "  to attach debts that might come into existence within the term of the 
~ r i t . ~  The recommendation has not as yet been implemented. 

The Ontario Law Reform Commission recommended in 1981 that "all debts, 
those that are due and payable or payable at a future time and those that we have 
referred to as conditional, contingent or future debts, should be subject to 
ga rn i~hmen t . ' ~  This recommendation was implemented in amendments to the 
Ontario Rules of Civil Procedure, Rule 60.08(7) and (81, which provide: 

(7) The garnishee is liable to pay to the sheriff any 
debt of the garnishee to the debtor, up to the amount 
shown in the notice of garnishment, within ten days 

30' Bankruptcy Act, R.S.C., c. 8 3 ,  s. 48. An exemption is determined by the 
court in ordering the payment to the trustee. It is only "such part of the 
salary, wages or other remuneration as the court may determine having 
regard to the family responsibilities and personal situation of the 
bankrupt" that can be affected by the order. 

Domestic Relations Amendment Act, 1977, S.A. 1977, c. 64, s. 6. 

'03 LRCBC Attachment, supra, note 202 at 37. 

OLRC Part 2, supra, note 57 at 142. 
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after service on the garnishee or ten days after the 
debt becomes payable, whichever is later. 

(8) For the purposes of subrule (7), a debt of the 
garnishee to the debtor includes a debt payable at the 
time the notice of garnishment is served and a debt, 

(a) payable within six years after the 
notice is served; or 

(b) payable on the fulfilment of a term 
or condition within six years after the 
notice is served. 

The federal Parliament has made the wages of federal civil servants subject 
to continuing attachment if such a remedy has been established in the province 
where the employee resides305 

The problem has received some consideration in Alberta. A private 
member's bill, introduced into the Alberta Legislature in 1984, would have 
amended section 5 of the ECA to provide for continuing attachment, but it was 
not passed.% 

(3) Prouosed Reform 

We believe that the scope of the garnishment process should be enlarged 
to give creditors the ability to divert the debtor's future entitlements (which, from 
the garnishee's point of view, are future obligations). Where an enforcement 
debtor will become entitled to a receipt in the future, creditors should be able to 
ensure, in the present, that they will have access to that source of satisfaction 
when it comes into existence. 

'05 Garnishment, Attachment and Pension Diversion Act, R.S.C. 1985, 
C. G-2. 

Bill 253,Znd Session 20th Leg. Alta., 1984. Section 5 of the ECA would 
have been amended by adding the following subsection: 

Where the first amount payable to the debtor that is 
bound by the garnishee summons does not satisfy 
the amount set out in the summons, the summons 
shall subsist and continue in force to bind the next 
and each subsequent amount that thereafter 
becomes due from the garnishee to the debtor, until 
such time as the total amount set out in the 
summons together with costs payable in respect of 
the summons under the Rules of Court, has been 
bound by the summons. 
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We believe, however, that there should be limits on this enlarged scope, 
and we discuss these below. 

RECOMMENDATION 71: 

ATTACHMENT OF FUTURE ENTITLEMENTS 

Subject to the limitations described in the following 
recommendations, the scope of garnishment should be 
expanded to permit an enforcement creditor to attach 
future entitlements of the enforcement debtor. 

(4) Limitation: Presently Existine . Leeal Relationship 

At the time of the garnishment, there should be some certainty that the 
future obligation will come into existence. The remedy should not be used in 
hunting  expedition^.^"^ The British Columbia commission gives a good 
example: 

. . . a creditor, knowing that his judgment debtor is a 
logger (unemployed at present), may wish to take 
steps to secure a right to future wages. If that debtor 
had established a pattern of working, in season, for 
one particular employer, that might amount to a 
reasonable "connection" for the purposes of a writ of 
continuing The creditor might, 
however, wish to garnishee every employer in the 
forest industry in hope of reaching the one who finally 
employs him. This, we believe, should not be 
permitted. It would put all of those employers in the 
position of having to check their records periodically 
(perhaps as often as every pay eriod) to see if the 
debtor had been recently hired. &' 

Creditors should be obliged to establish that there is an existing legal 
relationship between the debtor and the proposed garnishee of such a nature as 

'07 Or in fishing expeditions. 

We would not agree with this sentence. We feel that there must be an 
existing legal relationship - previous employment would not suffice. 

309 LRCBC Attachment, supra, note 202 at 38. 
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to give rise to a reasonable likelihood or possibility that a debt obligation will 
come into existence in the ordinary course.310 

Where the relationship is one that both parties presently contemplate and 
intend will give rise to such an obligation, the remedy seems obviously 
appropriate. The law would be giving the creditor access to an asset that the 
debtor might reasonably have assigned to his or her creditors to satisfy debts.311 

For example, the remedy should clearly be available where there is: 

c. an existing employment relationship between the 
debtor and the proposed garnishee:'' 

'I0 The Law Reform Commission of British Columbia's recommendation is 
similar but not quite as restrictive: 

A writ of continuing garnishment may be issued 
only if 

a) there are facts or circumstances, or a relationship 
between the debtor and the garnishee whereby there 
are reasonable grounds for expecting that a debt due 
from the garnishee to the debtor may come into 
existence, and 

b) a writ of immediate garnishment would not be 
adequate having regard to the nature of the debt 
sought to be attached. 

Under our recommendation, it is not suffiaent that the relationship is of 
such a nature that a debt might reasonably be expected to arise under it. 
This would permit an enforcement creditor to issue a garnishee 
summons to any person who an enforcement debtor had on its 
customer list on the basis that out of such a relationship a debt could 
reasonably be expected to arise. We think that there should be a 
stronger relationship than that - it should be a relationship of legal 
significance at the time of the garnishee summons. 

'" Subject to the debtor's need to use some of the future revenue to 
maintain the revenue-producing asset. This point is considered further 
below in the context of exemptions from garnishment. 

3'2 In 1971, we recommended that all assignments of wages by debtors to 
their creditors be prohibited as being contrary to public policy: Institute 
of Law Research and Reform, Report No. 8, Assignment of Wages 
(Edmonton: ILRR, 1971). This was implemented in the Wane Assignment 
Act, with respect only to assignments io credit-granting institutions. We 
do not consider our present recommendation for the attachment of 

(continued ...I 
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d. an existing agreement by which the proposed 
garnishee will pay a commission to the debtor upon 
the debtor effecting a sale; 

c. an existing lease under which rents will become payable to 
the debtor; 

d. an existing mortgage, agreement for sale, or conditional sales 
agreement, under which payments will become due; and 

e. an existing corporation by-law, which contemplates a 
dividend or bonus being declared in the future. 

The remedy should not be limited to future debts arising out of an existing 
contractual relationship. It should also extend to future obligations that might 
reasonably arise out of a trust or other kind of fiduciary relationship between the 
proposed garnishee and the enforcement debtor. For example, the remedy that 
we recommend would apply to attach the kind of future obligation existing 
between the judgment debtor and the federal government in respect of which 
equitable receivership was denied in Fox v. Peterson Livestock Ltd.313 

We do not suggest that the remedy should be limited to situations where 
the parties presently intend that their existing legal relationship will give rise to 
a future obligation. We consider it sufficient that there be a reasonable likelihood 
of such an obligation arising, regardless of the intentions of the parties. 

Accordingly, the remedy should extend, as well, to entitlements arising out 
of the legal relationship between parties to a cause of action, whether or not an 

312(...continued) 
future wages to be inconsistent with our previous recommendation 
against wage assignments. We continue to believe that the assignment 
of future wages as security for a grant of credit is unacceptable; 
however, efficient access to the future wages of a defaulting debtor by 
judgment aeditors is quite distinct from wage assignments given to 
obtain aedit. 

313 Supra, note 291. Equitable receivership was sought in respect of a 
probable future distribution of oil royalties to be made to the members 
of an indian band of which the debtor was a member. The court held 
this not to be garnishable because no debt existed and the equitable 
remedy could not be invoked to remove such an impediment. It should 
be noted that there were other issues relating to the exemption of the 
asset, in respect of which the application was made under the 
provisions of the Indian Act (Canada). The court did not find it neces- 
sary to determine those issues. We do not suggest that those issues 
could be ignored in the application of the remedy that we propose to 
this situation. We suggest that this kind of future obligation should be 
susceptible to attachment if it is not exempt. 
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action has been commenced. So where the enforcement debtor has a cause of 
action, the creditors should be able to issue a garnishee summons to divert the 
potential recovery from the enforcement debtor to the satisfaction of the debts 
owed to them.314 

In the draft legislation that accompanies this report, we considered it 
necessary to be speafic as to the requirement of a currently existing legal 
relationship. "Currently existing legal relationship" might be considered too 
vague for statutory language. The remedy is available in situations where there 
is a legal relationship existing by reason of: 

(a) a contract or trust, 
(b) a cause of action, 
(c) an employment relationship, or 
(d) a statutory right, right to claim, or duty. 

We propose that the procedure be that the enforcement creditor sets out 
in the affidavit filed in support of the garnishee summons facts that establish 
prima facie that such a relationship exists. 

RECOMMENDATION 72: 

LIMITATION - OBLIGATION ARISING FROM 
EXISTING LEGAL RELATIONSHIP 

Attachment of future obligations should be limited to 
such entitlements as might reasonably be expected to 
arise out of a legal relationship existing between the 
enforcement debtor and the proposed garnishee at the 
time of the attachment. 

(5) Duration of Attachment of Future Obligations 

Both the British Columbia and Ontario commissions thought it necessary 
to put a l i t  on the duration of the effect of an attachment of a future obligation. 
They differed as to how long that duration should be. The British Columbia 
commission recommended that a "writ of continuing attachment" should be in 

314 A receiver might be required to prosecute the litigation. See Chapter 8. 
The court might have to determine, if the debtor was not prepared to 
co-operate, whether or not the situation was one in which a receiver 
could carry on the litigation without the debtor's co-operation. The 
terms of the receivership might have to preserve some of the proceeds 
of the litigation to the debtor to secure his co-operation. 
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force for one year subject to renewal for further periods of one year?15 The 
Ontario commission thought that a f i e d  duration was necessary to protect the 
garnishee who, "if the notice were of unlimited duration, . . . might forget about 
it, and many years later pay the debt to the debtor in violation of the notice"?16 
The Ontario commission thought, however, that the one-year duration proposed 
by the British Columbia commission was too short to permit the process to 
operate efficiently and effectively. Accordingly, it recommended that the duration 
be the same as that of the writ of execution - six years. The Ontario commission 
considered requiring that annual reminders of the continued existence of the 
garnishment be given to the garnishee, but rejected this possibility on the basis 
that it would "give rise to both legal and administrative diffi~ulties"?'~ 

In the implementation of the Ontario commission's recommendations, the 
prospective effect of a garnishment was limited to debts payable within six years, 
or payable on the fulfilment of a term or condition within six years. The pos- 
sibility of an extension of that period was not contemplated?" 

The continuing attachment issued under the Maintenance Enforcement Act 
remains in effect for not more than three years from the date on which it is 
issued?I9 

Given that, by our recommendation, the attachment of future obligations 
would be limited to situations where there is an existing legal relationship 
between the enforcement debtor and the proposed garnishee, we considered 
recommending that the garnishment remain in effect as long as the relationship 
upon which it is based stays in effect, assuming that there continues to be 
outstanding writs of enforcement against the debtor throughout that period. We 
thought that risk that a garnishee might forget that a future obligation not 
payable for many years had been the subject of a gamishee summons could be 
avoided by requiring the creditor to serve annual reminders on the garnishee. 

When we came to work out the details of this recommendation, however, 
the result seemed to be too complicated to be worthwhile. We have concluded 
that it would be preferable to provide that the garnishee summons should expire 
one year after being served on the garnishee, unless it is renewed by the original 
creditor or another aeditor of the same debtor. Renewal of the garnishment 
would be accomplished by serving a replacement garnishee summons on the 

315 LRCBC Attachment, supra, note 202 at 47: recommendations 20,21. The 
report assumes the need for an expressed limit on the duration. The 
only issue addressed is the length of the duration. 

316 OLRC Part 2, supra, note 57 at 212. 

317 Ibid. at 213. 

318 Ontario Rules of Civil Procedure, r. 60.08(8). 

319 Alberta Regulation 2/86, s. 16. 
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garnishee. No new affidavit would be required to support the renewal. The 
replacement summons would bring the garnishee up-to-date on the amount 
owing under the garnishee summons. 

RECOMMENDATION 73: 

DURATION OF GARNISHMENT 

A gamishment of a future obligation should expire one 
year after the date it is served on the garnishee unless a 
renewal summons is issued and served before the end 
of the year. 

(6)  Adiustment of the Amount Bound bv the Garnishment 

Elsewhere in this report, we recommend the continuation of the sharing 
principle as the foundation of the system for distribution of the proceeds of 
enforcement a~tivity.~" Accordingly, we also recommend that all enforcement 
activity continue to be undertaken for the benefit of all enforcement creditors of 
the same enforcement debtor. Therefore, the amount attached by the garnishee 
summons will be the total amount owing on subsisting writs of enforcement at 
the time the garnishee summons is issued. 

It could be that the total amount owing on writs of enforcement filed with 
the sheriff will change. Other creditors of the debtor might file writs of 
enforcement and thus increase the total amount owing. Other enforcement 
activity might produce funds to reduce the balance owing. The gamishment 
procedure should contemplate altering the amount attached by the garnishee 
summons if the amount owing on writs of enforcement changes. We suggest that 
there be three means by which such an adjustment could be effected. 

We proposed previously that annual renewal summons be sent to the 
garnishee if the creditor wishes to keep the summons alive. These would provide 
a means of adjusting the amount due under the garnishment to reflect changes 
in the amount due under writs of enforcement subsisting with the sheriff. 

A second means of adjusting the amount bound by the garnishee would 
be provided by the system of statements sent by the sheriff to the garnishee after 
receipt of a payment. This would be used where the payment did not end the 
legal relationship and further future debts were bound. The sheriff would send 
a statement to the garnishee, upon receipt of a payment from him or her, 
acknowledging receipt of the payment and setting out the current balance 

320 See Recommendation 135, infra, at 334. 
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outstanding on writs of enforcement against the debtor after application of the 
payment. 

A third means of adjusting the amount bound by the garnishment would 
be required when a new writ of enforcement was filed. If the garnishment was 
producing regular payments to the sheriff, the adjustment would be made to the 
balance owing on the next statement issued by the sheriff upon receipt of a 
payment. But if the attached future obligation was not of that kind, if it was, for 
example, a one-time future obligation, the new enforcement creditor should be 
able to require that the sheriff send a notice to the garnishee advising of the 
increase in the amount bound by the garnishment. 

RECOMMENDATION 74: 

ADJUSTMENT OF AMOUNT BOUND BY THE 
GARNISHMENT 

The amount attached by the garnishee summons should 
increase or decrease with the total amount owing on 
writs of enforcement against the debtor filed with the 
sheriff. 

An enforcement creditor who files a new writ of 
enforcement should not be able to issue a new garnishee 
summons to a garnishee already subject to a garnishee 
summons. 

The procedure should ensure that any changes in the 
total amount owing under writs of enforcement filed 
with the sheriff are communicated to the garnishee and 
that the amount bound by the garnishee summons is 
adjusted accordingly. 

(7) Deposit Accounts 

The Law Reform Commission of British Columbia did not believe that a 
"writ of continuing garnishment" should be used to attach a bank account. Their 
reasons related to the preservation of the "immediate garnishment" as a process 
distinct from the "continuing garnishment"."' 

The requirement of a currently existing legal relationship makes the 
remedy we propose more restrictive than the one proposed by the British 

32' LRCBC Attachment, supra, note 202 at 37. 
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Columbia commission. We see no need to restrict attachments of future 
obligations to situations where there is no present obligation that can be attached. 

Nevertheless, we have come to the same conclusion as the British Columbia 
commission with regard to the future attachment of bank deposits, but for a 
different reason. We recognize the significant and unreasonable administrative 
burden that would be placed on banks and other deposit institutions if deposit 
accounts were susceptible to future attachment. If the debtor deposited funds 
into an account that had been emptied by a garnishment but not closed, the bank 
would continue to be obliged to comply with the garnishment whenever there 
was a credit balance in the account. The practical course would be to close the 
account whenever it was emptied by a garnishment. We do not think it 
reasonable to impose that administrative burden on deposit institutions. 

RECOMMENDATION 75: 

DEPOSIT ACCOUNTS 

Deposit accounts should not be susceptible to 
garnishment except in respect of the balance held in the 
account at the time of service of the garnishment. 

(8) Personal Compensation Entitlements 

We have considered whether or not claims for personal injury damages 
should be susceptible to the garnishment process. 

It might be argued that a cause of action for personal injury damages exists 
so that the debtor can be restored to the position he or she was in before a 
tortious wrong was committed. It might seem contrary to legal principle that 
such litigation should be conducted not for the purpose of restoring the debtor 
but rather for the purpose of satisfying the debtor's creditors. We note that in 
bankruptcy a debtor's entitlement to damages for personal injury does not vest 
in the trustee in bankruptcy, and accordingly is not distributed among the  creditor^.^ 

3U The reason is well expressed by Denman J in Rogers v. Spence (la@), 153 
E.R. 239: 

... as the object of the [bankruptcy] law is manifestly 
to benefit creditors, by making all the pecuniary 
means and property of the bankrupt available to 
their payment, it has, in furtherance of this object, 
been construed largely, so to pass, not only what in 
strictness may be called the property and debts of 

(continued ... ) 
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The holder of a cause of action for damages for personal injuries, however, 
can assign the damages that might be recovered in the action." Accordingly, 
we believe that it is appropriate that his or her creditors have access to this form 
of entitlement, including the proceeds of any settlement of the debtor's cause of 
action. Often a personal injury damages award will include compensation for loss 
of future earnings, which if they had been earned would clearly have been a 
legitimate target for creditor enforcement efforts. Moreover, once the cause of 
action is reduced to a judgment, the judgment debt would be garnishable by the 
plaintiff's creditors. If a debtor's financial circumstances are severe enough to 
render it inappropriate that his or her creditors should have access to the benefit 
of a personal injury award to which he or she is entitled, the debtor can, and 
probably should, invoke the bankruptcy system. 

The Law Reform Commission of British Columbia expressly contemplates 
personal injury entitlements being the subject of atta~hment.~" Although the 
Ontario Law Reform Commission did not address the matter directly, its 
recommendation was limited to the attachment of conditional, contingent or 
future debts. The term "debts" usually excludes damages; however, the rule 
implementing the commission's re~ommendat ion~~~ contemplates the attachment 
of debts that become payable within six years after service of the notice of 
garnishment. If a personal injury defendant were served, presumably any 
judgment for damages entered within six years would be a debt caught by the 
notice. 

3Z2(...continued) 
the bankrupt, but also those rights of action to 
which he was entitled for the purposes of 
recovering, in specie, real or personal property, or 
damages in respect of that which has been 
unlawfully diminished in value, withheld, or taken 
from him; but causes of action not falling within this 
description, but arising out of a wrong personal to 
the bankrupt, for which he would be entitled to 
remedy whether his property were diminished or 
impaired or not, are dearly not within the letter, 
and have never been held to be within the spirit, of 
the enactments, even in cases where injuries of this 
kind may have been accompanied or followed by 
loss of property. 

323 Glegg v. Bromley [I9121 3 K.B. 474. 

3" LRCBC Attachment, supra, note 202 at 48,52. 

325 Ontario Rules of Civil Procedure, r. 60.08(8). 
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RECOMMENDATION 76: 

PERSONAL COMPENSATION ENTITLEMENTS 

An enforcement debtor's possible future entitlement 
arising out of a cause of action for damages for personal 
injury or other damages, including the proceeds of a 
settlement of the cause of action, should be subject to 
attachment. 

(9) Discretionarv Partial Exemption 

It is necessary to limit the potential scope of this expanded garnishment 
remedy in one further respect. A substantial injustice could result if an 
enforcement creditor is able to divert the debtor's entire cash flow to the 
satisfaction of judgment debts. In many cases, the debtor will need at least a 
portion of the attached entitlement to pay expenses associated with the 
production of the income that has been attached. In such cases, a portion of the 
obligation should be exempt from attachment and available for that purpose. 

The present law recognizes the principle in the context of the attachment 
of wages. The Rules of Court provide for an exemption for a portion of attached 
wages.326 The present law does not provide for a similar exemption in any 
other circumstance. The extent of the injustice that results is probably not great, 
however, because only one payment can be attached at a time. The debtor can 
make other arrangements for meeting future expenses associated with the 
production of the income before the creditor can issue a subsequent attachment. 

The process that we recommend, however, would permit the attachment 
of future payments as well, and the debtor would not be able to make such 
alternative arrangements. The British Columbia commission cites a good example 
of the problem: 

D bought a house from M, giving a small down 
payment and a mortgage back to M for the balance. 
D's mortgage payments are $350 per month. D then 
leases the house to G for $400 per month. C obtains 
a judgment against D and issues a writ of continuing 
garnishment against G with respect to the rent. 

While it may be acceptable to permit C to take 
execution proceedings against D's interest in the house 
itself we have some reservations about allowing C to 
totally choke D's "cash flow" through garnishment. If 

326 Rule 474. 
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this causes M to start foreclosure proceedings, both D 
and G may suffer unnecessarily and if D loses the 
house, C may ultimately suffer as 

The British Columbia commission considered it impossible to provide for 
every conceivable hard case of this nature and recommended that the court be 
given discretion to vary the garnishment pr~cess.~'' We agree. There does not 
seem to us to be any practical way of dealing with this problem other than giving 
the court power to order that a portion of the attached obligation be exempted to 
ensure that expenses associated with the production of the obligation are paid. 

The court's power ought to extend to ordering whatever arrangements are 
considered necessary to ensure that the exempted portion of the attached 
obligation is in fact used for the defraying of such expenses. A variety of orders 
should be possible. The court should, for example, be able to order an exemption; 
to appoint an assessor to determine the proper amount of an exemption; to 
appoint a receiver/manager to administer the payment of the expenses; or to 
make a summary order saying that a certain sum will be paid to the sheriff in 
each period by the garnishee where the amounts involved do not justify a more 
precise determination. 

We do not believe, however, that this discretionary exemption should be 
available to exempt a portion of an attached debt that is payable when the 
garnishee summons is served. An exemption of this kind, in that situation, would 
amount to an unwarranted preference for one creditor over another. 

RECOMMENDATION 77: 

DISCRETIONARY EXEMPTION 

Where an enforcement creditor issues a garnishee 
summons against a future obligation, the court, on the 
application of the enforcement debtor, should have the 
discretion to exempt such portion of the obligation from 
attachment as the enforcement debtor can establish is 
required to pay expenses that were, or will necessarily 
be, incurred for the enforcement debtor to maintain the 
future obligation. 

The court should have the discretion to impose such 
terms as are necessary to ensure that the exempted 

3w LRCBC Attachment, supra, note 202 at 48. 
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portion of the obligation is used for the purpose for 
which it is required. 

The discretion should not pennit the exemption of a 
portion of a debt that is payable to the enforcement 
debtor at the time of the service of the garnishee 
summons. 

(10) Responses bv the Garnishee to Attachment of Future Obli~ations 

Under the present Alberta rules, when a garnishee summons is served the 
garnishee must respond within 10 days by paying the sum attached by the 
summons into court; disputing liability to the enforcement debtor; disputing the 
attachability of the debt; advising that a sum is accruing due, but is not yet due; 
or advising that the sum attached belongs or might belong to a third person.329 
We think that a similar requirement should be imposed under the expanded 
garnishment remedy. 

At present, a garnishee who acknowledges a debt that is accruing due, but 
is not yet payable, must pay the appropriate sum into court when the debt 
becomes payable.330 The same procedure can be applied to the expanded 
garnishment process. For example, if the present and future wages of the debtor 
were attached, the garnishee would respond by paying the attachable portion of 
the present wages to the sheriff and acknowledging that the wages payable for 
the next and subsequent pay periods were bound and that the attachable portion 
would be paid when due. 

Let us suppose that the garnishee denies that there is a relationship that 
could give rise to the future obligation against which a garnishee summons is 
aimed. This is analogous to the situation under the present procedure where the 
garnishee denies liability to the execution debtor or claims that the debt is not 
attachable. In this situation, Rule 476(1) requires the garnishee to state the 
grounds for the denial of liability or the claim that the debt is not attachable. We 
believe that a similar requirement should be imposed on a garnishee who denies 
the existence of the legal relationshir, that forms the basis of the garnishment 
proceedings. That is, thve garnishee shbuld be required to file a stateient denying 
the relationship asserted by the enforcement creditor. 

If the garnishee files a statement denying the existence of a relationship 
that could create a future obligation, the next question is what the effect of this 
denial should be. One possibility is a rule that if the garnishee files such a denial, 
the enforcement creditor must promptly challenge it or lose the benefit of the 
garnishee summons. It could be provided, for example, that the garnishee 

3w Rule 475. 

330 Rule 475(l)(a)(c). 
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summons automatically lapses unless the enforcement creditor makes an 
application to the court within 14 days of the filing of the garnishee's denial. 

We think, however, that such a rule would be unhelpful. One of its likely 
effects would be to encourage garnishees to file groundless denials. It also would 
require enforcement creditors to take up valuable court time with applications to 
determine whether there is a relationship between a garnishee and an 
enforcement debtor under which the former might at some future time be 
required to pay money to the latter. The courts have enough to do without 
requiring enforcement creditors to make applications that, if resolved in their 
favour, will establish only that the garnishee might later be under an obligation 
to pay money to the enforcement debtor. Often, it will be more efficient to delay 
any application until the court can be asked to determine the concrete issue of 
whether or not the garnishee is under an obligation to pay. Indeed, adopting a 
"wait and see" approach will often make any application unnecessary, because the 
answer will become ~elf-evident.~~' 

It should be apparent that we intend that a garnishee summons issued 
against a future obligation will remain in effect even if the garnishee denies the 
existence of the relationship upon which the garnishment proceedings are 
founded. Thus, if, much to the garnishee's apparent surprise, the obligation at 
which the garnishee summons is aimed does eventually become payable, the 
garnishee will be required to pay the appropriate amount to the sheriff. If 
nothing ever becomes payable, then the question of whether the garnishee 
summons is still in effect is largely academic. That the garnishee summons 
remains in effect despite the garnishee's denials should be brought home to the 
garnishee by appropriate wording in the summons. 

Undoubtedly, there will be situations where an enforcement creditor or 
garnishee wants the court to determine whether there is an existing relationship 
that could later impose on the garnishee an obligation to pay money to the 
enforcement debtor. The creditor or garnishee might not be content to adopt a 
"wait and see" approach. We would not preclude the creditor or garnishee from 
applying without delay to have the issue of whether or not the required 
relationship exists determined by the court. In effect, the applicant would be 
seeking a declaration: a declaration about the existence or non-existence of a 
relationship that could give rise to a future obligation. Declarations are 
discretionary forms of relief. If the court is not satisfied that any real purpose 
will be served by dealing with the issue before it has assumed a more concrete 
form, the court might well exercise its discretion by declining to do so. 

A good example is where the enforcement creditor's garnishee 
summons is based on a cause of action that the enforcement debtor is 
alleged to have against the garnishee. If the enforcement debtor has 
commenced an action, the outcome of the action will determine whether 
the garnishee summons actually attaches anything. There should be no 
need for a separate application in the garnishee proceedings to 
determine this issue. 
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From the foregoing, it can be gathered that the purpose of requiring a 
garnishee to file a "denial" statement is fairly modest. The denial will inform the 
enforcement creditor that the garnishee has received the garnishee summons, and 
that the garnishee does not acknowledge the relationship alleged in the summons. 
If nothing else, this may tell the enforcement aeditor that it is necessary to look 
elsewhere for satisfaction of the judgment debt. If the enforcement aeditor is not 
content to take the garnishee's denial at face value, the denial will at least warn 
the creditor to pay close attention to subsequent dealings between the 
enforcement debtor and the garnishee. 

RECOMMENDATION 88: 

RESPONSE BY THE GARNISHEE 

In the case of garnishment of a future obligation, the 
garnishee should be required to file a response to the 
garnishee summons that either acknowledges or denies 
the existence of the legal relationship upon which the 
garnishment is founded. 

A garnishee who acknowledges the legal relationship 
should state when it is expected that the future 
entitlement will become payable and the nature of the 
contingencies affecting the future entitlement. 

Where a renewal garnishee summons is sewed, a new 
response should be required from the garnishee. 

The garnishee summons should make it clear to a 
garnishee who denies the existence of the legal 
relationship that the garnishee summons remains in 
force, notwithstanding the denial. 

(11) Failure of the Garnishee to Resvond 

The present Rules provide that if a garnishee does not respond to a 
garnishee summons, the enforcement creditor can apply for judgment against the 
garnishee.332 In applying this rule, the court has restricted the right of the 
enforcement creditor to judgment for the amount that the garnishee establishes 
would have been paid into court had he or she responded properly to the 

a2 Rule 475(4). 
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s u m m ~ n s . ~  On the application, the failure of the garnishee to respond to the 
summons gives rise to a presumption that the garnishee was indebted to the 
debtor for the full amount claimed in the garnishee summons. The onus is on the 
garnishee to establish that the debt was for a lesser amount. 

The same procedure is appropriate to the expanded garnishment process 
when the garnishee makes no response when the garnishee summons is initially 
served, does not file a statement as to the status of a contingency affecting the 
future entitlement, or does not make payment to the sheriff when the entitlement 
arises. The enforcement creditor should be able to apply for judgment in any of 
those situations. If the garnishee appears and establishes that the entitlement has 
not yet come into existence, the application will be dismissed. Since the 
application in such a case will have been necessitated by the failure of the 
garnishee to file the response required, the garnishee should be ordered to pay 
the enforcement aeditor's application costs. The level of costs available should 
be sufficient to encourage the garnishee to file the response required and to avoid 
the application. 

RECOMMENDATION 79: 

SANCTION FOR GARNISHEE'S FAILURE TO 
RESPOND 

If a garnishee fails to file any of the responses that he or 
she is required to file after the service of the garnishee 
summons or during the currency of the garnishment, the 
enforcement creditor should be able to apply for 
judgment against the garnishee. 

On the application, the failure of the garnishee to 
respond to the summons should give rise to a rebuttable 
presumption that the garnishee is indebted to the debtor 
for the full amount claimed in the garnishee summons. 

The garnishee should not be estopped from raising in 
answer to such an application anything that might have 
been stated in a required response, and no judgment 

333 Hudson's Bay Company v. B.D.C. Ltd. (1977) 3 Alta. L.R. (2d) 375 (Alta. 
D.C.). When the garnishee appears on the application and establishes 
that he or she was liable to the debtor for a sum less than the amount 
owed to the creditor, judgment will be awarded for the sum that should 
have paid in, not for the full amount of the aeditor's claim. If the 
garnishee does not appear, judgment will be granted for the full 
amount. 
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should be awarded against the garnishee except for the 
amount that would have been payable to the sheriff 
under the garnishee summons had the garnishee 
complied with the procedural requirements. 

If the application would have been unnecessary had the 
garnishee complied with the procedural requirements, 
costs of the application should be awarded against the 
garnishee notwithstanding that the enforcement creditor 
is not granted judgment. 

The level of costs should be high enough to encourage 
garnishees to file the answers required by the procedure. 

(12) Garnishee's Set-Offs 

The Law Reform Commission of British Columbia identified a possible 
injustice to the garnishee that could occur in cases of attachment of future 
 obligation^.^ Under the present law, the creditor can attach no more than the 
debtor has. Any defence that the garnishee might raise against the debtor, he or 
she can raise against the garnisheeing creditor. This would include any right of 
set-off existing at the time of the garnishment. 

It has been held, however, that the garnishee cannot raise a set-off that 
accrues to him between the date of the attachment and the payment to the clerk. 
In Tapp v. J ~ n e s , ~ '  Blackburn J. said: 

It is obviously just that if a cross debt were due to the 
garnishee at the date of the attachment there should 
be a right of set-off in his favour, and I should strive 
hard to give effect to it if I could, though there would 
be difficulties in the way. But Mr. Wiiarns goes 
further, and maintains the right to set off debts 
accruing after the attachment. For this I see no 
ground. On the attachment the thing is absolutely 
fixed; and there is no clause of mutual credit or set- 
off. What would have been wise or just I do not say; 
but the legislature has certainly said no such thing as 
that contended for. 

The potential injustice to the garnishee if he or she is denied any right of 
set-off accruing between the date of attachment of a future entitlement and the 

334 LRCBC Attachment, supra, note 202 at 50. 

335 (1875) 10 L.R.Q.B. 591 at 593. 
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date that it becomes payable is sufficiently great to require attention. At the same 
time, however, it is recognized that the right to claim the benefit of a set-off 
accruing after service of the garnishee summons provides an invitation to 
garnishees and enforcement debtors to collude to the prejudice of enforcement 
creditors. 

The British Columbia Commission recommended that a garnishee should 
not be able to rely on a set-off arising after service of a continuing garnishment 
unless the set-off arose pursuant to a binding commitment entered into before 
service of the garnishment, or unless "the garnishee behaved reasonably in all the 
circumstances and it would be inequitable to deny him the right to rely on or 
asset" the ~ e t - o f f . ~ ~ ~  We believe that the Commission's recommendations in this 
regard provide the appropriate balance and we have adopted them in the 
following recommendation. 

We can see no reason to limit the operation of this recommendation to 
garniShInent.5 of future obligations. The enlargement of the scope of garnishment 
makes the need for this reform greater; but the situation is unjust in principle, 
regardless of whether the attached entitlement is present or future. Provisions to 
this effect have been enacted in New B r u n s w i ~ k ~ ~ ~  and in Prince Edward 
I ~ l a n d . ~  

The Ontario commission noted a curious rule applicable in this context. 
There is authority that a garnishee can only raise a set-off that existed at the time 
of the garnishment if the amount of the garnishee's counter-claim exceeds the 
debt sought to be attached.339 The commission could see no justification for this 
restriction and recommended that it be abolished. We agree. 

RECOMMENDATION 80: 

GARNISHEE SET-OFFS 

A garnishee should be able to raise any set-off against 
the enforcement debtor that exists at the time of the 
garnishment. 

336 LRCBC Attachment, supra, note 202 at 51. 

" The Garnishee Act, R.S.N.B. 1973, c. G-2, s. 11. This provision goes 
further. It permits the garnishee to rely on any defence that the debtor 
might have raised against the attaching creditor. 

The Garnishee Act, R.S.P.E.I. 1974, c. G-2, s. 15. 

339 OLRC Part 2, supra, note 57 at 213, citing Hale v. Victoria Plumbing Co. 
[I9661 2 Q.B. 746 (C.A.), [I9661 1 All E.R. 672. 
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A set-off arising after service of a garnishee summons, 
however, should not be effective as a response to the 
garnishment unless the garnishee establishes: 

a) that the set-off arose pursuant to a binding 
commitment entered into before service of the 
garnishment, or 

b) that it would be inequitable to deny the set-off. 

(13) Attachment of an Insured Claim 

A complication might arise where the garnishee carries insurance coverage 
in respect of the claim that the enforcement debtor has made against him or her, 
and which the enforcement creditor has attached as a future entitlement. For 
example, where the enforcement debtor has a cause of action for personal injury 
damages against the garnishee and the garnishee has insurance for that potential 
liability, should the enforcement creditor have direct access, perhaps by route of 
a second garnishment, to the insurance proceeds? If so, should the garnishee 
continue to be bound by the original garnishment? If the insurer does not honour 
the garnishment, but pays the insurance proceeds to the enforcement debtor, 
should the original garnishee be liable to the enforcement creditor? 

The Law Reform Commission of British Columbia recommended that, in 
such a situation, the enforcement creditor be able to serve the garnishment on the 
garnishee's insurer and to attach the insurance proceeds that might become 
payable to the enforcement d e b t ~ r . ~  The commission also recommended that, 
where an insurer has been served with a garnishee summons and fails to comply, 
but rather pays the insurance to the enforcement debtor, this should not 
"constitute non-compliance with the garnishment process by the insured 
personw.%' The garnishee would in effect be discharged from any obligation 
under the original garnishee summons. The enforcement creditor might have a 
claim against the insurer for failure to comply with the second garnishment, but 
would not have one against the insured garnishee. 

We do not favour this approach. The recommended fundamental 
precondition for the attachment of a future entitlement, a currently existing legal 
relationship between the enforcement debtor and the garnishee (the insurer), is 
not satisfied. When the proceedings between the enforcement debtor and the 
garnishee are in progress, the enforcement debtor has no legal relationship with 
the insurer, by contract, statute or anything else. 

LRCBC Attachment, supra, note 202 at 52. 

"' Ibid. 
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The earliest that the enforcement debtor obtains any cause of action against 
the insurer is when he or she obtains judgment against the garnishee,= and 
then only if the claim is made under a motor vehicle liability policy. If any other 
kind of insurance is involved, the enforcement debtor's cause of action does not 
arise until he or she has judgment and "an execution against the insured in 
respect thereof is returned unsatisfied"." 

In the situation described, the legislation should permit the insured 
garnishee to direct the insurer to pay any insurance proceeds to the sheriff, or a 
portion thereof to the enforcement debtor. The insurer should be required by 
legislation to comply with the direction. The creditor need not know that this has 
taken place. The obligation of the garnishee under the garnishee summons would 
continue, but should the insurer not comply with the direction as required (and 
pay the enforcement debtor directly, for example), and the creditor seeks 
judgment against the garnishee, the garnishee should have a right to third party 
the insurer in creditor's proceedings and to be indemnified by the insurer if it is 
established that insurance existed and the direction had been given to the insurer. 

RECOMMENDATION 81: 

ATTACHMENT OF AN INSURED CLAIM 

Where the garnishee is insured with respect to an 
attached future entitlement, the garnishee should be 
permitted to direct the insurer to pay the appropriate 
portion of the insurance proceeds to the sheriff when 
liability of the garnishee to the debtor is determined. 
The insurer should be required to comply with the 
undertaking. 

If the insurer fails to comply, the garnishee should be 
able to seek indemnity from the insurer in the 
proceedings brought by the creditor against the 
garnishee for judgment and should be indemnified if it 
is established that the garnishee was entitled to 
insurance coverage and the direction was given. 

Insurance Act, s. 320. 

" Ibid. 
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(14) Pavment into Court in the Proceedines between the Garnishee and 
the Enforcement Debtor 

A garnishee against whom the enforcement debtor has commenced an 
action should not be prejudiced procedurally in his or her defence of the 
enforcement debtor's claim by the fact of the gamishment. Accordingly, we also 
adopt a recommendation made by the British Columbia commissionw that the 
process of attachment of future contingent entitlements should not interfere with 
the ability of the garnishee to use the provisions of the Rules of Court relating to 
payments into court or interpleader. 

The garnishee should be required, when making payment into court in the 
action between the enforcement debtor and the garnishee, to give notice of the 
garnishment to the clerk of the court. The legislation should direct the clerk, 
having received such notice, not to make payment out to the enforcement debtor 
if the payment in is accepted in compromise of the action, but rather to make 
payment out in accordance with the garnishment. 

RECOMMENDATION 82: 

PAYMENTS INTO COURT IN THE PROCEEDINGS 
BETWEEN THE GARNISHEE AND THE 
ENFORCEMENT DEBTOR 

Where a contingent future obligation is attached, the 
garnishee should still be able to make a payment into 
court to effect a compromise of the litigation or in the 
course of interpleader proceedings. The garnishee 
should, however, be obliged to give notice of the 
garnishment to the clerk of the court. 

If the payment in is accepted by the enforcement debtor, 
the clerk of the court should not make payment out to 
the enforcement debtor but should be required to pay in 
accordance with the garnishment. 

(15) Two Garnishment Remedies or One? 

Does the expansion of the scope of garnishment necessitate the 
establishment of two separate procedures? Is it necessary that future obligations 
be attached by a second, distinct type of garnishee summons that is separate from 
that used to currently present obligations? 

" LRCBC Attachment, supra, note 202 at 57. 
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The British Columbia commission recommendations contemplate two 
garnishment processes: the writ of immediate garnishment and the writ of 
continuing garni~hment.~~' 

The new Ontario Rule does not contemplate two processes. The same 
procedure is used to attach either a present or future debt. Although the Ontario 
Rules and the notice of garnishment form that they prescribe contradict each 
other, it appears that a creditor can attach a present debt and a future debt in one 
notice of garnishment.% 

We see no impediment to a combined process. The same procedure should 
be used for the attachment of a present or future obligation. Where a future 
obligation is attached, however, the forms will have to communicate that clearly 
to the garnishee, because the kind of response required will be different in such 
a case. The garnishee must be informed clearly as to the exact scope of his or her 
obligation. 

RECOMMENDATION 83: 

ONE GARNISHMENT PROCESS 

The same procedure should be used for the attachment 
of present obligations as is used for the attachment of 
future obligations. The forms should be designed for 
use in either situation and should clearly communicate 
to the garnishee the full extent of his or her obligations 
depending on the nature of the materials filed in 
support of the garnishment. 

F. Attachment of Conditional Debt 

The third limitation of the scope of garnishment arising out of the words 
"debts due or accruing due" is the exclusion from attachment of conditional debts 
where the condition is not merely administrative or procedural. 

We observed previously that no clear and reliable test exists for 
determining whether or not a particular condition on payment of a debt will 
preclude attachment. Cases decided by the Alberta Court of Appeal demonstrate 

Ibid. at 37, 60. 

3 . ~  Rule 60.08(2)(g) seems to contemplate attachment of a future debt only 
where there is no debt currently due; however, the Notice of 
Garnishment Form 60G requires the garnishee to pay all debts now 
payable, and all debts that become payable, within six years. 
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a considerable range of attitude. In Sandy v. Yukon Construction Co. ~td.,"' a 
progress payment under a construction contract, not payable to the subcontractor 
judgment debtor until after the receipt by the contractor of a certificate from the 
architect, was held attachable, even though the certificate had not been issued. 
At the other extreme, the same court, in Hutterian Brethrenw refused to uphold 
a purported attachment of a debt evidenced by a term deposit certificate, the 
terms of which required that the certificate, which was not negotiable, be 
surrendered upon redemption. That provision was not satisfied by service of a 
garnishee summons. 

In Bel-Fr~n,"~ which involved facts similar to those in Hutterian Brethren, 
the British Columbia Supreme Court held that similar conditions did not preclude 
attachment. The conditions were merely matters of procedure and administration. 
No real prejudice would be suffered if they were considered satisfied by the 
service of the garnishee summons. 

In the Hutterian Brethren case, Prowse J.A. ~bserved:~" 

I am also of the opinion that service of the demand 
[the attachment] does not satisfy the condition in those 
certificates which requires the certificate to be 
surrendered on redemption. Although the court in the 
Bagley case was prepared to hold that service of a 
garnishee constituted a demand in law, it was not 
prepared to hold that it amended generally the terms 
of the contracts entered into between a bank and its 
customers. I do not treat that case as authority for the 
proposition that a court should override provisions of 
a bona fide contract merely because it appears to the 
court that undue harm will not result from doing so. 

We propose that the authority that the court could not find in the case law 
should be provided by statute. 

Since 1956, the English legislation has provided that certain preconditions 
to the payment of deposits by banks do not prevent such accounts being attached 
as debts due.351 The New South Wales Law Reform Commission has proposed 

Supra, note 285. 

348 Supra, note 286. 

349 Supra, note 285. 

Hutterian Brethren, supra, note 286 at 378. 

The present legislation is the Supreme Court Ad,  1981, which provides: 

(continued ... ) 
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a more extensive list of "disregardable" We recommend similar 
legislation as the first of two reforms in this area. 

35'(...continued) 
40(2) In determining whether, for the purposes of the 
jurisdiction of the High Court to attach debts for the 
purpose of satisfying judgments or orders for the payment 
of money, a sum standing to the credit of a person in an 
account to which this section applies is a sum due or 
accruing to that person and, as such, attachable in accor- 
dance with the rules of court, any condition mentioned in 
subjection (3) which applies to the account shall be dis- 
regarded. 

(3) Those conditions are - 

(a) any condition that notice is required before any 
money or share is withdrawn; 

(b) any condition that a personal application must 
be made before any money or share is withdrawn; 

(c) any condition that a deposit book or share-account book 
must be produced before any money or share is 
withdrawn; or 

(d) any other prescribed condition. 

(4) The Lord Chancellor may by order make such 
provision as he thinks fit, by way of amendment of this 
section or otherwise, for all or any of the following 
purposes, namely - 

(a) including in, or excluding from, the 
accounts to which this section applies 
accounts of any description spedfied in 
the order; 

(b) excluding from the accounts to 
which this section applies all accounts 
with any particular deposit-taking 
institution so specified or with any 
deposit-taking institution of a 
description so spedfied. 

352 New South Wales Law Reform Commission, Attachment of Moneys 
Deposited with Building Societies and Credit Unions (Sydney: NSWLRC, 
1985) at 46. 
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RECOMMENDATION 84: 

CONDITIONS AFFECTING ATTACHABLE DEPOSITS 

There should be a statutory list of conditions, similar to 
the list contained in the English Supreme Court Act, 
1961, that are deemed not to prevent attachment of a 
deposit held by an enforcement debtor. 

Such a list would facilitate creditor access to a significant source of possible 
recovery without judicial intervention; however, there are likely to be situations, 
both within and outside the context of institutional deposits, where an unlisted 
contractual precondition to the payment of a debt will unreasonably prevent 
attachment. In such cases, the court should have the authority to require the 
garnishee to ignore the condition or to order some alternative method of 
satisfying the condition. 

Such authority would be used where the court was satisfied that the 
garnishee would suffer no prejudice as a result. Inconvenience for which the 
garnishee might be compensated in costs should not, for this purpose, constitute 
prejudice. 

The enforcement debtor should be entitled to object to the waiver of a 
condition, and in such a case the court would be required to balance the interests 
of the creditor, the debtor, and perhaps, the garnishee. A jurisdiction to delay the 
waiver on terms that would give the debtor an opportunity to meet the debt by 
instalments, similar to the jurisdiction now existing in the case of an application 
for removal and sale, would be in order. For example, where the enforcement 
debtor held an RRSP, the conditions of which prohibited collapse without the 
debtois instructions, and the collapse of which would cause the debtor serious 
tax consequences, the enforcement creditor might apply for a waiver of the 
condition. The enforcement debtor would probably object. The court, in 
determining whether or not to require the waiver of the condition, might consider 
such factors as the amount of the debt, the availability of other exigible assets, 
and the ability of the debtor to satisfy the debt by instalment payments. It might 
impose conditions on any order it made to reflect the relative merits of such 
factors. 

Ultimately, the interest of the creditor in being paid should outweigh the 
interests of the debtor. The potential prejudice to the debtor should not justify 
the asset escaping the enforcement process altogether. The discretion should be 
merely to delay, or to require the creditor to take another route if one is available. 

Alternatively, the court could order some substitute action that would 
eliminate the prejudice, or it could order the enforcement debtor to satisfy the 
condition, where that would not unreasonably prejudice the enforcement debtor. 
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One of the traditional objections to the attachment of future entitlement has 
been that the enforcement creditor might obtain greater rights than the 
enforcement debtor had, if the garnishee can be required to pay the sheriff before 
he or she could have been required to pay the enforcement debtor. Such an 
objection can be easily eliminated by a statutory provision to the effect that the 
garnishee cannot be made to pay pursuant to the garnishment before the earliest 
time that he or she could have been required to pay by the enforcement debtor. 

RECOMMENDATION 85: 

JUDICIAL DISCRETION REGARDING 
CONDITIONS OR CONTINGENCIES 

The court, on application of the enforcement creditor, 
should be authorized to order: 

a) that the condition affecting the debt otherwise 
attached be waived and the garnishee required to 
make payment into court, notwithstanding the 
condition, where the court is satisfied that such an 
order would cause no prejudice to the garnishee; 

b) that the enforcement debtor satisfy the condition, 
where the court is satisfied that such an order 
would cause the enforcement debtor no 
unreasonable prejudice, or 

C) that some alternative action be taken to permit the 
garnishee to make payment pursuant to the 
garnishee summons, notwithstanding the 
condition, without suffering prejudice. 

No such order should have the effect of requiring the 
garnishee to make payment into court pursuant to the 
garnishee summons before the earliest time that he or 
she could have been required to make such payment 
pursuant to the terms of his or her relationship with the 
enforcement debtor. 
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G. Waee Garnishment 

(1) Retention of Waze Garnishment 

In the Report for Discussion, we set out the arguments both for and against 
the abolition of wage garni~hment .~ After carefully weighing those arguments, 
we tentatively concluded that wage garnishment should be retained.w The 
considerations that led us to this conclusion included our policy of universal 
exigibility; the efficiency of garnishment compared to seizure; that wage 
garnishment taps the resource from which the debtor, if he or she were co- 
operating, would most likely pay the debt; that the debtor can be protected by 
exemptions and legislation prohibiting dismissal because of the garnishment; and 
that inconvenience to the garnishee is not great and can be reduced further. The 
comments that we received on this conclusion strongly agreed with it. We do not 
consider it necessary to discuss the issue further in this report. 

RECOMMENDATION 86: 

RETENTION OF WAGE GARNISHMENT 

Wage garnishment should be retained as a remedy for 
judgment creditors. 

(2) Prohibition of Dismissal from Emvlovment 

Wage garnishment is something of a nuisance for employers, and some 
have been known to attempt to avoid repetition of the nuisance by terminating 
the employee. The Employment Standards Code attempts to prevent this response. 
Section 115 provides: 

No employer or other person shall dismiss, terminate, 
lay off or suspend an employee for the sole reason 
that garnishment proceedings are being or may be 
taken against an employee. 

Breach of this section is an offence, and an offender is subject to a significant 
fine.355 

3U Report for Discussion, s u p ,  note 4 at 331-37. 

" Ibid. at 335. 

355 Employment Standards Code, ss 118, 122. The fine for a corporation can 
be up to $10,000, and for an individual up to $5000. 
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Unfortunately, the section is not as forceful as it might be. The use of the 
word "sole" permits the section to be interpreted as not prohibiting dismissals 
where garnishment is a contributing factor, even the most significant factor, as 
long as there is another justification as well. In our estimation, receipt of a 
garnishee summons should never be acceptable as a justification, even a partial 
justification, for dismissal of an employee. We think that the section would be 
improved substantially by removing the word "sole". 

RECOMMENDATION 87: 

PROHIBITION ON TERMINATION 

The receipt of a garnishee summons by an employer 
should never be acceptable as a justification, even a 
partial justification, for dismissal of an employee. 
Section 115 of the Employment Standards Code should 
be amended by removing the word "sole". 

(3) Garnishment of Current Waees 

One source of considerable inconvenience to garnishees arises because 
many large employers have a large and complex payroll system. The processing 
of documentation 1ead.ing to the issuing of a salary cheque often begins long 
before pay-day. The system might be practically committed several days in 
advance of pay-day to the issuing of a cheque on pay-day. 

If a garnishee summons is served immediately before the day on which a 
cheque is to be issued, the employer must interrupt the process to prevent the 
cheque being issued to the employee. It then must invoke a separate procedure 
for issuing the employee a cheque for the exempt portion of his or her wages, and 
a second cheque must be sent to the court in response to the garnishee summons. 
The inconvenience to the garnishee is considerable. 

We think that it is unreasonable to expect employers to suffer this kind of 
inconvenience. A garnishee summons should be effective only in respect of 
wages payable in the current pay period if it is served 10 days before pay-day. 
If the pay period is less than 10 days, then the summons should be effective if 
served five days before pay-day. That the garnishee summons will have a 
continuing effect renders this restriction on the attachment of wages due in the 
current pay period acceptable. 
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RECOMMENDATION 88: 

GARNISHMENT OF CURRENT WAGES 

A garnishee summons should be effective only in 
respect of wages payable for the current pay period if it 
is served 10 days before pay-day. If the pay period is 
less than 10 days, then the summons should be effective 
if served five days before pay-day. 

H. Funds in Court 

Under the present law, where there is a fund in court to which a judgment 
debtor is entitled, it cannot be reached by garnishee summons. Funds in court 
cannot be attached by garnishee summons because they are not debts owed to the 
debtor.% 

Equity provided the remedy of the charging order to fill this void. In 
Alberta, two legislative provisions have replaced the equitable charging order. 
Section 7 of the ECA permits the sheriff, or any interested party, to apply for an 
order that a fund in court belonging to an execution debtor be paid to the sheriff 
for distribution as proceeds of execution. Rule 494 creates a procedure whereby 
a creditor can apply for an order, generally called a "stop order", directing that 
money, stock or security in court not be dealt with except upon notice to the 
creditor. 

We can see no reason why funds in court should not be as susceptible to 
garnishment as any other entitlement of the enforcement debtor. Where there is 
in court a fund to which an enforcement debtor is or might become entitled, 
service of a garnishee summons on the clerk's office would direct the clerk to pay 
the appropriate amount to the sheriff, instead of to the debtor. Of course, the 
clerk would pay nothing to the sheriff until it was dear that the fund in court (or 
some part of it) was payable to the debtor. The two provisions ated in the 
preceding paragraph would be redundant to this garnishment process. 

The Law Reform Commission of British Columbia came to the same 
conclusion.3s7 The Ontario commission, however, chose not to modify the 
existing stop order procedure. They considered the British Columbia proposal 
and said: 

Provincial Treasurer of Alberta v. Zen [I9811 5 W.W.R. 188 (B.C.S.C.); 
Kristiansen b Sons v. Olmstead [I9881 6 W.W.R. 265 (Man. Q.B.). 

357 LRCBC Attachment, supra, note 202 at 49. 



GARNISHMENT 229 

While perhaps theoretically more appealing, the gar- 
nishment of funds in court could give rise to 
somewhat unusual consequences: in some cases, for 
example, a court official might be required to dispute 
a judgment creditor's claim.= 

We do not share this concern. A garnishee is not entitled to dispute the 
validity of the judgment upon which the enforcement activity is founded. The 
Ontario Commission cannot therefore have thought that the court official would 
have to challenge the validity of the enforcement creditor's judgment. 

There could be a dispute over whether the clerk is, or might become, 
indebted to the enforcement debtor; but, in such circumstance, the court official 
would do nothing different than is done at present in an interpleader. If the fund 
was currently payable, the clerk would give notice to those who claimed 
entitlement to have the matter resolved by the court. If the fund was a possible 
future entitlement, the clerk would respond to the garnishee summons by 
observing that the entitlement was subject to some contingency, and would await 
the resolution of the contingency. 

RECOMMENDATION 89: 

FUNDS IN COURT 

Garnishment should replace both the stop order and the 
ECA, section 7, application as the means by which an 
enforcement creditor can attach a fund in court to which 
the enforcement debtor is, or might become, entitled. 
The creditor wishing to enforce against funds in the 
hands of the clerk should serve a garnishee summons. 

3~ OLRC Part 2, supra, note 57 at 257. 



CHAPTER 8 
COURT-ORDERED ENFORCEMENT 

The standard enforcement processes discussed so far in this report should 
be effective in the majority of situations that a creditor might face. We expect, 
however, that occasionally there will be circumstances to which the standard 
processes are not well suited. The principles that all property of the debtor 
should be subject to enforcement, save only deliberate exceptions, and that no 
property should be "exempt" for lack of an enforcement process require the 
system to provide for situations where the standard processes are inadequate. 

Historically, deficiencies in the standard processes were remedied by court- 
designed or administered processes. The limitations of the common law 
enforcement remedies led to the development of a number of additional remedies 
that could be ordered in situations where the common law remedies were 
unavailable. Some of these court-ordered remedies were authorized by statute. 
Garn ish~nent~~~ and the charging ord* are examples. Other remedies were 
developed by the courts of equity. These included "sequestration", the "equitable 
charging order",361 and receivership. 

These remedies are available to some extent in the present enforcement 
system. The provision of the Judgments Act, 1838362 which created the statutory 
charging order, is probably still in force in Alberta? A statutorily authorized, 
court-ordered charging order is the prescribed enforcement method to be used 
against a partnership interest of a debtor.36" Sequestration is contemplated by 
Rules 351(3) and 353 for use in two narrowly defined situations. Equitable 
charging orders have their modern manifestation in the "stop order" contemplated 
in Rule 494. These remedies will be discussed later in this chapter. By far the 
most significant present-day equitable remedy is receivership, and it will be 
convenient therefore to focus our discussion on it first. 

Common Law Procedure Act, 1854 (U.K.), 17 & 18 Vict., c. 125, ss 60-67. 

The Judgments Act, 1838 (U.K.), 1 & 2 Vict., c. 110, s. 14. 

AS distinct from the statutory charging order. 

362 (U.K.), 1 & 2 Vict., C. 110, S. 14 

363 Dunlop, Some Aspects of the Charging Order as Remedy for Unsecured 
Creditors (1967) 3 U.B.C. Law Rev. 83. 

Partnership Act, ss 25, 26, 75. 
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A. Eauitable Receivership 

Equitable receivership developed in the 18th and 19th centuries as the 
reaction of the courts of equity to the limitations of the common law execution 
remedies.365 The remedy is tailored specifically for the individual circumstances 
in which it is ordered. The creditor applies for an order appointing a receiver of 
a specific asset belonging to the debtor. In making the appointment, the court 
gives the receiver such specific powers as are required to deal with the situation 
effectively and to produce from the asset a fund for satisfaction of the debt. 
Notwithstanding the name of the remedy, the receiver is not limited to receiving 
the asset.= 

In Alberta, the jurisdiction to grant an order appointing an equitable 
receiver is confirmed by the Judicature Act: 

13(2) An order in the nature of a mandamus or injunction 
may be granted or a receiver appointed by an interlocutory 
order of the Court in all cases in which it appears to the 
Court to be just or convenient that the order should be made, 
and the order may be made either unconditionally or on any 
terms and conditions the Court thinks just. 

It appears that this jurisdiction is not used extensively, at least in the 
context of execution. In our examination367 of 2316 judgments filed in 1980 and 
1981 in three Alberta judicial districts, we found only &en in which there had 
been an application for the appointment of a receiver, and only four of these were 
granted. Moreover, three of these were appointed in circumstances that, by 1982, 
the Court of Appeal had held did not support the appointment of a receiver.368 

The infrequent use of the process can be explained by the expanded scope 
of legal execution remedies. Many of the assets over which receivers have from 
time to time been appointed, including equitable interests in personal and real 
property, can now be subjected to legal e x e c u t i ~ n . ~ ~  Under the 
recommendations that we have made with regard to the expansion of the scope 

x5 Accounts of the history and development of equitable remedies, in 
particular equitable receivership, are presented in Dunlop, supra, note 1 
at 277-306. 

366 See discussion, infm, at 244 ff. regarding the powers of the receiver and 
of the existing Canadian authority, which suggests that a receiver's 
power is limited to receiving. 

"' Research Paper, supra, note 3 at 160. 

FOX V. Peterson Livestock Ltd., supra, note 291. 

369 Seizures Act, s. 4; Land Titles Act, s. 122. 
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of garnishment, a considerable number of the remaining situations in which a 
receivership might still be sought will be brought within that remedy.370 

The jurisdiction to grant receivership is discretionary. Although courts 
have emphasized that the discretion is to be exercised in a principled 
distillation of a consistent set of principles from the cases is difficult. In this 
regard, Professor Dunlop has observed: 

The law is difficult to state because of the vacillation 
of the equity judges as to the proper rules to lay 
down, a vacillation which has continued into the 20th 
century and which permeates the cases on equitable 
execution today.3n 

Professor Edinger has written: 

One hopes that no other area of the law contains as 
many actually and apparently conflicting and 
unsatisfactory cases as that part of debtor-creditor law 
which concerns the appointment of equitable 
recei~ers?~ 

Occasionally, the courts take a narrow view of their jurisdiction; 
occasionally, a broad view. The first extreme is demonstrated by Fox v. Peterson 
Livestock Ltd.:74 in which the Alberta Court of Appeal refused to appoint a 
receiver to divert an imminent distribution of oil royalties to the members of an 
Indian band, one of whom was the judgment debtor. The court held that 
equitable receivership should be ordered only where the asset is of a kind 

370 For example, in the circumstances of Fox v. Peterson Livestock, supra, note 
291, and Martin v. Martin, supra, note 300, garnishment would be 
possible under the expanded garnishment remedy that we have recom- 
mended: see supra, at 203 with respect to the Fox case. As for the 
Martin case situation, the future salaries of federal employees would be 
subject to garnishment because s. 6(a)(ii) of the Garnishment, Attachment 
and Pension Diversion Act, R.S.C. 1985, c. G-2, provides that future 
salaries can be attached "where the garnishee summons has continuing 
effect under the law of the province". 

3n Fox v. Peterson Livestock Ltd., ibid. "So, while the appointment of a 
receiver is a discretionary matter, the basic principles must be applied in 
the exercise of that discretion" (per Belzil J.A. at 314). . 

3R Dunlop, supra, note 1 at 283. 

3n E.R. Edinger, The Appointment of Equitable Receivers: Application of Rules or 
Exercise of Pure Discretion? (1988) 67 C.B.R. 306 at 308. 

374 Supra, note 291. 
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susceptible to a legal enforcement process and the nature of the debtor's interest 
in the asset uresents a hindrance to such legal enforcement. Here, there was no 
legal proces$ that could be used. The debtol'us possible entitlement has  not a debt 
due or accruing due and could not be the subject of garnishment. Furthermore, 
it was not the nature of the debtor's interest in the asset but the nature of the 
asset itself, or, more accurately, that no asset existed at the time of the application, 
that prevented exercise of the jurisdiction. 

The other extreme is demonstrated by Martin v. Martin;75 where Grange 
J .  appointed a receiver of a portion of the future salary of a federal government 
employee who was not susceptible to garnishment. He recognized that his 
judgment was inconsistent with late 19th-century English but said: 

If I am to order a receiver or a receiver-manager 
appointed here, I may not be in conflict with any 
judgment binding on me but I must concede that I am 
not following precedent. However, I do intend to 
make the order and I think I can justify it in law. 

It is after all the statute that governs. We have here a 
debtor who agreed to make certain payments and to 
have that agreement incorporated in the judgment; 
who, although he had a ready recourse to vary that 
judgment legally, chose instead to vary the terms 
illegally and unilaterally and to ignore Court processes 
and orders bringing him to account; and who has 
concealed his assets from attachment. Perhaps most 
important of all the debt is for the support of his 
family and no evidence is offered that he is not fully 
able to pay. 

It is just that he be made to pay; it is convenient that 
a receiver be appointed because there is no other way 
that the debt can be collected, no other way that the 
Court's orders can be enf~rced.~" 

Professor Edinger has stated four principles that appear to govern the 
exercise of the equitable jurisdiction, notwithstanding the frustrating inconsistency 
of their application by the courts: 

. . . first, the asset must be of a kind that is exigible by 
a common law or legal process; second, there must be 
some impediment to employment of a legal process; 

375 Supra, note 300. 

376 In particular, Holmes v. Millage [I8931 1 Q.B. 551 (C.A.). 

Martin v.  Martin, supra, note 300 at 722. 
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third, there must be some benefit to be obtained by 
the appointing of an equitable receiver and the 
appointment must be just and convenient; but fourth, 
special circumstances established by the judgment 
creditor may pennit the court to disregard &e second 

The purpose of equitable receivership is to overcome barriers to legal 
execution. The expansion of the scope of the legal enforcement processes will 
serve to eliminate many of the kinds of hindrances that could be met at present 
only by the appointment of a receiver. For example, Professor Edinger suggests 
that in the present state of the law, if the rules that she cites were applied as she 
thinks that they should be, equitable receivership could be used to permit 
enforcement against the debtor's interest in a joint bank account, which is not 
attachable by garnishment. Similarly, the equitable remedy could be used to 
enforce against debts not subject to garnishment by reason of some condition or 
contingency. If our previous recommendations regarding garnishment are 
implemented, these present hindrances to garnishment will be removed by 
legislation. Equitable receivership will not be required in those situations. 

The reforms that we have proposed will not, however, eliminate all the 
situations where equitable receivership is sought and often granted at present. 
We think that the continuing evolution of society, property rights, commercial 
activity and the law in general will produce situations where, notwithstanding 
reform of the standard remedies, a judicially designed remedy will be required. 

A recent Ontario case demonstrates how the remedy will continue to be 
useful. In Canadian Film Development Corp. v. Perlm~t ter ;~  the debtor had 
arranged his affairs so that his substantial earning capacity was exercised through 
corporations that he owned and that paid the expenses he incurred to support an 
extravagant lifestyle. He never received income directly. The evidence clearly es- 
tablished that these arrangements had been made so as to render it impossible for 
his creditors to collect. The court concluded that the complex scheme made by 
the debtor created sufficient practical impediment to execution to warrant the 
appointment of a receiver. The receiver would receive income payable to the 
companies for the benefit of the debtor and was given such specific powers as 
were necessary to make the receivership effe~tive.~'" 

378 Edinger, supra, note 373 at 308. 

379 (1986) 53 O.R. (2d) 283 (Ont. H.C.). 

380 In Attorney General of Canada v. Rahley (1980) 36 C.B.R. 280 (N.S.S.C.), the 
court appointed a receiver to upset the byzantine complexity of the 
debtor's affairs, which constituted a more than substantial impediment 
in the way of ordinary modes of recovery. 



COURT-ORDERED ENFORCEMENT 235 

In recent years, receivership has become particularly useful for enforcement 
against a debtor's interest in registered retirement savings plans ("RRSF").381 
Seizure and the expanded garnishment remedy that we have proposed in this 
report might be of use in this context as well,=' but receivership can be 
particularly useful where the maximization of the yield from liquidating a RRSP 
requires careful and specific attention. In National Trust Co. v. United Services 
Fund et a1.,383 the creditor sought and was granted the appointment of a receiver 
even though seizure might have been available against the shares held in the 
RRSP account, since the offering of the shares at once would likely depress the 
price and because there were means of liquidating the plan that would minimize 
the portion of the proceeds that would be taxable. 

Equitable receivership is useful as well to overcome less sophisticated 
practical impediments. In Gary Finance Coy. v. Heizman and Smith,= the 
debtor's equity in each of several used cars was too small to justify the cost of 
individual seizures. In McCart v. McCart and ad am^,^" the debtor was owed 
many small debts. Garnishment of each one would have been too costly. In both 
cases, equitable receivership was considered a more convenient remedy. We 
think that a discretionary process must continue to be available to meet situations 
of this kind.= 

381 Toronto Dominion Bank v. Beramsky (1987) 49 Alta. L.R. (2d) (Alta. Q.B.); 
Vancouver A & W Drive-Ins Ltd. a. United Food Services Ltd. (1981) 38 
B.C.L.R. 30 (B.C.S.C.). 

382 The existing seizure remedy has been effective against assets held in a 
RRSP: Wyebee Developments Ltd. and Salmon v. First Investors Corp. (1986) 
44 A.R. 348 (Alta. Q.B.); National Trust Co. Ltd. a. Lorenzetti (1983) 148 
D.L.R. (3rd) 575 (Ont. H.C.); but garnishment has generally not been 
available because of the absence of a debt relationship: see Re Bliss et al. 
(1983) 3 D.L.R. (4th) 425 (Ont. H.C.J.). 

w (October 24,1986), Van. Reg No. C864336 (B.C.S.C.) [unreported]. 

[I9391 1 W.W.R. 541 (Man. C.A.) [hereinafter Gary Finance]. 

385 [I9471 O.W.N. 48 (Ont. H.C.). 

The Ontario Law Reform Commission reached the same conclusion: 
OLRC Part 2, supra, note 57 at 234: 

Convenience - to the judgment creditor, to the 
judgment debtor and to the proposed enforcement 
regime - also has been one of the Commission's 
major objectives in reform of the law of 
enforcement. In all our recommendations, we have 
striven to maximize the effectiveness of the various 
modes of enforcement and to minimize the 

(continued ... ) 
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We do not think, however, that the future usefulness of equitable 
receivership is confined to those situations for which a legal process is technically 
available but cannot function efficiently. We think that the equitable remedy will 
be useful as well in situations where, given the present limits on exigibility and 
the principles governing equitable receivership, it might not be available at all at 
present. 

The policy of universal exigibility stimulates expansion of the scope of the 
legal remedies. We believe that it also brings about an automatic expansion of 
the scope of the remedy of equitable receivership. The first principle governing 
the exercise of the judicial discretion to appoint an equitable receiver, as identified 
by Professor Edinger,387 is that the asset against which the remedy is sought 
must be of a kind that is exigible by a common law or legal process. The policy 
of universal exigibility renders this rule obsolete. Given universal exigibility, 
there is no justifiable distinction between cases where a legal remedy is available 
but cannot function effectively and cases where no legal remedy is available. 

In her article, Professor Edinger contemplates that an expansion of the 
scope of equitable receivership of this nature might be in order. Speaking of 
cases where the first rule has been circumvented, she says: 

It may be a justifiable extension if equitable receivers 
are to constitute an available form of relief, but it must 
be recognized as an extension which transforms 
equitable execution into a residual supplement to 
execution at 

We think equitable receivership should now be recognized as a residual 
remedy - one that can be applied for in any situation where no other remedy is 
available or where the available remedy cannot be used effectively. 

386(...continued) 
harassment of debtors. We believe that a 
receivership remedy of general import would 
contribute to a realization of our objectives. 
Therefore, we recommend that a judgment debt 
should be enforceable by means of receivership, 
regardless of the nature of the debtor's property, 
and notwithstanding that some other method of 
enforcement is available, in accordance with the 
recommendations made hereafter. 

387 See text at note 378, supra. 

Edinger, supra, note 373 at 333. 
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RECOMMENDATION 90: 

RETENTION OF EQUITABLE RECEIVERSHIP 

The remedy of receivership should be maintained as an 
enforcement process available to creditors who have 
filed writs of enforcement with the sheriff in cases 
where no other remedy is available or where the 
available remedy cannot be used effectively. 

(1) Judicial Involvement 

The Ontario Law Reform Commission recommended that receivership be 
available on application to the enforcement office. They thought that judicial 
involvement was unnecessary: 

Since we view receivership as merely another method 
of enforcement. consistent with our recommendations 
concerning execution and garnishment, we believe that 
judicial involvement in the appointment of a receiver 
khould be kept to a minim-. We have arrived at 
this conclusion for two reasons. First, it is the opinion 
of the Commission that receivership entails no greater 
risk to those concerned in the enforcement process 
than execution and garnishment. Like execution, 
receivership, in the usual case, will involve merely 
receiving and selling the debtor's property. Secondly, 
given the degree of risk involved in receivership, we 
do not believe that the costs resulting from judicial 
involvement at this stage can be justified.= 

We do not agree with this conclusion. The receivership remedy will often 
be appropriate in cases where judicial involvement is essential. The Ontario case 
of Re Simon and ~ i rnon~~'  provides an example. There, a receivership of an 
Ontario Hydro employee's future pension entitlements was sought by his former 
wife. The relevant legislation provided that pension entitlements were exempt 
from execution or attachment except that, "where a person is receiving payment 
under a pension plan", the payments could be attached for the satisfaction of a 
support or maintenance order. The exception did not apply because the employee 
was not yet receiving the pension. The court appointed a receiver on the basis 
that the exemption provision did not apply to equitable enforcement, and that a 
receiver was appropriate in the circumstances. The court relied on the judgment 

OLRC Part 2, supra, note 57 at 235. 

390 Supra, note 300. 
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creditor's demonstration that it was extremely difficult, if not impossible, to 
obtain satisfaction by any other means, and that there was justification for 
apprehension that the pension benefits might be removed from the jurisdiction. 

We think that the kind of assessment that was required in that case should 
not be undertaken by anyone other than a judge. 

We concede that where the hindrance to legal enforcement is purely 
mechanical or practical, such as in Garry FinancP1 or McCart v. McCart and 
 dams:^^ the sheriff could easily determine the powers that the receiver might 
need.393 Even in a simple case, however, a determination is required that 
receivership is the best route, that it is just and convenient, and that no less 
expensive remedy will serve to bring the creditor satisfaction. We do not think 
that the responsibility for this kind of determination should be assigned to the 
sheriff. 

The reforms that we have proposed for the other enforcement processes 
were intended to give them greater scope but to minimize the necessity for active 
judicial involvement in their operation. We conceive seizure and garnishment to 
be "off-the-shelf' remedies that might require minor alterations from time to time 
to make them fit but, as a rule, do not require judicial involvement. In the typical 
receivership case, there would be something about the situation - the nature of 
the asset, the conduct of the debtor, the complexity of the debtor's financial 
arrangements - that would call for powers beyond those that the statute gives 
to the sheriff or creditors for use in more ordinary situations. We see receivership 
as a "tailor-made" remedy, fabricated according to a pattern, but crafted to fit a 
particular situation. The tailor should be the court. 

RECOMMENDATION 91: 

JUDICIAL INVOLVEMENT 

Receivership should be initiated by order of the court. 
Its availability should continue to be at the discretion of 
the court, and the court should tailor the remedy to suit 
the circumstances of the case in which it will be used. 

391 Supra, note 384. 

392 Supra, note 385. 

393 In fact, in Garry Finance, supra, note 384, receivership might not have 
been needed. The sheriff might have had sufficient flexibility under our 
previous recommendations to employ the same kind of sales method as 
would have been employed by a receiver. 
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(2) Principles Governing the Discretion 

We referred above to the four principles that Professor Edinger has 
identified as governing the present jurisdiction to order a receivership. It will be 
convenient to repeat them here: 

a. The asset against which the order is sought 
must be of a kind that is exigible by a common 
law or legal process; 

b. there must be some impediment to employment of a legal 
process; 

c. there must be some benefit to be obtained by appointing a 
receiver, and the appointment must be just and convenient; 
however, 

d. special circumstances established by the judgment creditor 
might permit the court to disregard the second rule. 

As we concluded above, the policy of universal exigibility has rendered the 
first rule obsolete. All the debtor's assets are now exigible, except those that have 
been made exempt deliberately. Receivership should be available whether or not 
there is a specific legal process that can be used against the kind of asset in 
q ~ e s t i o n . ~  

The courts have been inconsistent in their application of the second rule. 
It has been held that the only kind of impediment that receivership can remove 
is one arising out of the equitable nature of the debtor's interest in the asset.395 
Other cases have held that the legal impossibility of enforcing against a specific 
asset, though the general class of assets was exigible, was included in the kinds 
of hindrance that receivership could remove. For example, receivership could be 

394 We believe that the adoption of the policy of universal exigibility 
removes the problem discussed by Professor Edinger as to whether for 
the purposes of the first rule the classification of the property should be 
broad or narrow. The more narrow the classification, the more likely 
that it will be held that the property is not exigible at common law and 
the less likely that the first rule will be satisfied. For example, if 
application is made for the appointment of a receiver of the debtor's 
interest in a joint bank account, the first rule will not be satisfied if the 
question is "Are joint bank accounts subject to attachment?", but it will 
be satisfied if the question is "Are debts subject to attachment?". If all 
property is exigible, it does not matter which question is asked. 

395 Edinger, supra, note 373 at 320. 
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ordered for a debt owed by the Crown that could not be subjected to garnishment 
because no process could be issued against the Crown.396 

Cases in which the Rule 4 exception to Rule 2 has been applied have held 
that receivership could be ordered to remove hindrances that were merely 
practical or mechanical, notwithstanding that a legal enforcement process was 
technically available. 

We think that the distinction between the kinds of hindrances that 
receivership could and could not remove are no longer relevant. They now serve 
only to mystify the remedy and to confuse those who try to understand or apply 
it. This was recognized judicially in the development of the Rule 4 exception to 
Rule 2. It should now be given statutory recognition as well. Receivership 
should be available wherever it can be used to counter a hindrance to the 
effective use of the standard remedies, regardless of the nature of the hindrance, 
and subject only to a determination that its use is "just and convenient".397 

The factors that the court might consider in determining whether the 
appointment of a receiver is just and convenient will develop over time. In the 
present system, Rule 466 provides a minimum list of factors: 

466. Where an application is made for the 
appointment of a receiver by way of equitable 
execution, the court in determining whether it is just 
or convenient that the appointment be made shall 
have regard 

(a) to the amount of the debt claimed by 
the applicant, 

(b) to the amount which may probably be 
obtained by the receiver, and 

(c) to the probable costs, 

and may direct any inquiries on these or other matters 
before making the appointment. 

We think that it might be useful to add the following factors to a minimum 
list of factors that can be considered: 

'% Ibid. at 321. 

397 Edinger, ibid. at 323-27, discusses the use of the remedy of equitable 
receivership to overcome hindrances created by exemptions legislation. 
She approves of the use of the remedy to overcome such impediments 
when the court finds that the exemption provision is preventing 
enforcement in circumstances where it was not intended to have that 
effect. 
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a. The extent to which the receivership might inconvenience or 
prejudice the debtor or third parties;398 

b. whether or not the other enforcement processes provide 
adequate means of reaching the asset;399 

c. the availability of other assets against which other processes 
would be effective; 

d. the amount of the outstanding writs of enforcement against 
the debtor; and 

e. whether there is anything the receiver could do that the 
sheriff enforcing a writ could not.m 

It should be clear that the list is not exhaustive and that none of the factors are 
determinative. They are simply factors to be taken into account. 

We intend that the term "just and convenient" should not be restricted by 
existing judiaal interpretations of the term. The court's discretion should not be 
restrained by rules creating artificial limitations on the availability of the remedy. 
We note Professor Edingefs warning that, "Untrammelled discretion has a 
notoriously short lifespan, moreover, so the rules will resurface as guidelines". 

398 For an example, see ibid. at 330: 

. . . in Yorkshire Trust Co. v. 239745 B.C. Ltd. and Day 
the Supreme Court of British Columbia refused to 
appoint a receiver for a Registered Retirement 
Saving Plan because the judgment for which the 
creditor was seeking satisfaction was under appeal. 
It was reasoned that if the appeal were to succeed, 
there would be no way the appellant could be put 
back in the same position if the receiver had 
collapsed the Plan and Revenue Canada had 
collected the tax due. While one might suggest that 
the receiver could have been appointed on condition 
that he delay acting until the appeal was heard, the 
prinaple is clear: the appointment must be fair to 
both parties. 

For a discussion of this factor see Edinger, supra, note ? at 330: 

If the courts discovers [sic] that the sheriff and the 
receiver are equally impotent then the application 
for appointment of a receiver should fail. 
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The legislation should also provide expressly that the artificial limitations 
discussed above are abandoned. 

RECOMMENDATION 92: 

PRINCIPLE GOVERNING DISCRETION 

The appointment should be made where the standard 
enforcement processes cannot be employed effectively 
and it is just and convenient that a receiver be 
appointed. The courts should be given a list of factors 
that can be considered in determining whether or not 
the appointment is just and convenient. The statute 
should also make it clear that the remedy is available 
whether or not the asset is one that is susceptible to the 
standard enforcement Drocesses. It should also be . 
available regardless of the nature of the impediment or 
hindrance that prevents use of a standard enforcement 
process. 

(3) Specific Assets 

The receivership should be specific to a particular asset of the debtor. We 
do not conceive of this enforcement process as having the scope of a receivership 
order in bankruptcy. A creditor could not apply for a receivership of "all of the 
exigible assets of the debtor". The creditor should be required to identify a 
specific asset or class of assets for which the receivership is required. 

At the same time, we do not intend that this requirement should foreclose 
the use of the process in situations where the asset for which it would be useful 
is capable of a general description only. For example, where the debtor operated 
a finance business, the assets of which were various secured accounts receivable, 
a general identification of the asset for which the order was sought would suffice. 

RECOMMENDATION 93: 

SPECIFIC ASSETS 

A receivership should be granted only for a specific 
asset or class of assets. It should not be ordered for the 
exigible assets of the debtor generally. 
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(4) The Receiver 

Only a person who is competent and willing to carry out the tasks that will 
be required in the particular situation, and whose integrity is warranted;'' 
should be appointed as a receiver. The statute should provide the means of 
establishing that both those qualifications exist. 

It might be that the most appropriate party to act as receiver in a particular 
case will be the sheriff. This might be appropriate where the receivership 
involved the sale of a clearly defied group of assets, such as the used cars in 
Garry Finance case. It probably would be inappropriate if the receivership 
involved the management of assets and not simply their disposal, or where some 
other more specialized skill was required. The statute should expressly 
contemplate the sheriff fulfilling this function if he is willing to do so. It should 
also authorize the sheriff to delegate his powers as receiver as he considers 
appropriate. 

In other cases, someone with particular business or other expertise might 
be more appropriate as receiver. Professor Edinger notes that there is no legal 
impediment to the creditor being appointed receiver, and that from a cost point 
of view such an appointment might be very de~irable.~'  She observes that 
concern about a conflict of interest in such a case would be misplaced:403 

Since both the judgment creditor and the judgment 
debtor want the maximum return from the property 
so as to reduce or satisfy the debt, it is difficult to see 
how there could be a conflict of interest in the 
ordinary sense. 

40' In the present system, this is accomplished by the receiver giving 
security. Rule 463(1) provides: 

Where an order is made directing the appointment 
of a receiver, other than the sheriff or deputy sheriff, 
the person appointed shall, unless the court 
otherwise orders before acting give security to be 
approved by the court to account for what he shall 
receive and to pay it as the court shall direct. 

'02 Edinger, supra, note 373, says that this was done in Kuss v. Kuss [I9351 2 
W.W.R. 561; Yorkshire Trust Co. v. 239745 B.C. Ltd. and Day (1983) 45 
B.C.L.R. 361 (B.C.S.C.); Flegg v. Prentis [I8921 2 Ch. 428; RE No. 39 Carr 
Lane, Acomb. Stevens v. Hutchinson and Another [I0531 1 All E.R. 699 
(Ch. D.). 

403 Edinger, supra, note 373 at 329, note 71 
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We agree with these observations. In the proper case, and subject to the 
proper con!rols, the court should be able to appoint the creditor as equitable 
receiver. 

RECOMMENDATION 94: 

THE RECEIVER 

A person who is competent and willing to carry out the 
tasks that will be required in the particular situation, 
and whose integrity is warranted, should be appointed 
as a receiver. This might be the sheriff, or in the proper 
case, and subject to the proper controls, even the 
creditor. 

(5) Powers and Duties of the Receiver 

The present statutory provisions do not attempt to set out the powers of 
the receiver. The only statutory direction given is in section 13(2) of the Judicature 
Act, which authorizes the court to order the receivership "on any terms and 
conditions the Court thinks just". 

Professor Edinger comments on the powers of receivers as follows: 

The cases reveal the same lack of consistency with 
respect to the powers of a receiver as they do with 
respect to the rules for appointment. The weight of 
English authority authorizes a court to empower a 
receiver to sell, to manage, and even to litigate. 
Canadian courts have had doubts about the power to 
sell and requests for an equitable receiver-manager 
have been rare. Since the enactments empowering the 
courts to appoint equitable receivers contain no 
restrictions as to the powers that may be conferred, 
the English practice is probably correct. Nevertheless, 
the court must always be satisfied that the duties 
imposed on the equitable receiver are not too 
expensive and too  complex.^ 

Since the remedy is to be tailored to the situation in which it is ordered, 
it would be inappropriate for the statute to establish a set of powers that would 
accompany every appointment; however, we are concerned that the existence of 
Canadian authority, cited by Professor Edinger, might be interpreted as limiting 

Ibid. at 329 [Footnotes omitted]. 
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the kinds of powers that the court could give to a receiver. We do not thii that 
such general limitation is appropriate. Both the powers and their limitations 
should be tailored to the individual case. Accordingly, we think that the statute 
should provide clearly that there is no limitation on the kinds of power that the 
court can give the receiver. 

For the sake of clarity, the statute should provide a non-exhaustive list of 
specific powers that the court can grant. These might include the power to sell, 
manage and litigate. We intend that the term "receiver" should include the 
concept of the "receiver manager". 

The statute should also list the minimum duties of the receiver. Existing 
statutory lists, which include some of the powers and duties that might be 
included, can be found in the Dependent Adults the Business Corporations 
Actdo6 and the PPSA.w 

RECOMMENDATION 95: 

POWERS AND DUTIES OF THE RECEIVER 

The statute should provide that the court can grant the 
receiver whatever powers are necessary to carry out the 
receiver's responsibility. There should be no limitation 
as to the kinds of powers that the court can give the 
receiver. The powers should be tailored to fit the 
circumstances. For the sake of clarity, the statute should 
provide a non-exhaustive list of specific powers that the 
court might grant. The statute should also list the 
minimum duties of the receiver. 

B. Court-fashioned Enforcement Process 

There might be situations where the standard enforcement processes would 
not be effective but where the appointment of a receiver also seems inappropriate. 
For example, we noted previously that seizure of an interest in unpatented land 
appears to be contemplated by the Public Lands Act, but there is no procedure 

405 Sections 28-30. 

406 Sections 96, 214, 215. 

4m Section 65. 
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established for effecting the seizure, or for realizing upon the interest once it is 
s e i ~ e d . ~  

No doubt a receiver, perhaps the sheriff, could be appointed in such a 
situation, and the terms of the order might be designed so as to provide the 
missing procedure; however, we think that it should not be necessary for the 
court to appoint a receiver if an effective enforcement process can be fashioned 
by the court without such an appointment. We think that the court should have 
the power to give directions as to how the enforcement, in such circumstances, 
is to be carried out. Undoubtedly, the standard processes would provide the 
model, and the court could order such variations as are necessary to ensure the 
effectiveness of the process and the protection of the various interests involved. 

The courfs ability to fashion a remedy for situations where no process is 
provided by statute will ensure that universal exigibility is achieved to the extent 
that it is possible. The failure of the statute to provide a specific remedy for a 
particular form of property will not be significant. It is therefore unnecessary that 
the reformed legislation attempt to provide an enforcement process for every 
conceivable form of property - which in any case would probably be impossible. 

We recognize, for example, that the specific enforcement processes that we 
have recommended for the reformed legislation might not be appropriate for 
enforcement against such assets as copyrights and patents. The Ontario 
legislation does expressly contemplate enforcement against this class of asset and 
does provide at least part of the process that would be necessary to carry it out. 
We have not thought it worthwhile, however, to recommend that the reformed 
legislation contain an enforcement process for application in this particular area, 
because this kind of asset, in all probability, is only rarely the target of 
enforcement efforts. We think that this is a situation that can be left to court- 
ordered enforcement, by use of either a receivership order or an enforcement 
order that does not involve the appointment of a receiver. 

RECOMMENDATION 96: 

COURT-FASHIONED ENFORCEMENT PROCESS 

The court should have the power to give directions for 
enforcement against a specific asset when the standard 
enforcement processes are not suitable. The process 
ordered should ensure the protection of all interests that 
require protection. 

See supra, at 183. 



COURT-ORDERED ENFORCEMENT 247 

C. In Personam Remedy 

All the enforcement processes discussed so far operate against the property 
of the debtor as opposed to the debtor personally. The force of the remedy is 
exerted on property through seizure or attachment, sale or payment. None of the 
processes require the debtor to do anything. They are intended to operate in the 
absence of the debtor's co-operation and without his or her assistance. 

Unfortunately, the successful operation of the processes often requires that 
the debtor remain passive and not interfere. These are not always realistic 
expectations. Debtor's have been known to attempt to shield assets from 
enforcement by hiding them or removing them from the jurisdiction. 

Where the debtor is hiding an asset or - by some inventive means short 
of a fraudulent conveyance - shielding it from enforcement, we think that the 
creditor should have a remedy. We think that in an appropriate case the court 
should simply order the debtor to produce the asset so that it can be subjected to 
enforcement. The order would be an "in personam" remedy, or one directed 
against the debtor himself, not against the property. It would be enforceable by 
contempt proceedings. 

We do not think that this remedy should be easily available. It should be 
necessary for the creditor to establish first that there is in fact an exigible asset, 
that access to the exigible asset cannot be obtained using the standard 
enforcement methods or receivership, and that the debtor is capable of delivering 
or otherwise obeying the order sought. Standards similar to those that we have 
proposed for the pre-judgment attachment order would be app r~pr i a t e?~  In 

409 Prejudgment Remedies, supra, note 5, Recommendation 4 at 174, the 
relevant part of which reads as follows: 

An attachment order may be granted only where the 
court is satisfied that . . . 

(b) there are reasonable grounds for believing 
that the defendant is disposing of or dealing with 
his property, or is likely to do so (i) otherwise than 
for the purpose of meeting the reasonable and 
ordinary business or living expenses of the 
defendant, and (ii) in a way that is likely to 
seriously hinder the claimant in the enforcement of 
any judgment he might get against the defendant; 
and 

(c) it would be just and equitable, taking into 
account the interests of the claimant, the defendant, 
and any affected third persons, to grant an 
attachment order. 
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fact, the remedy that we are proposing is in the nature of a post-judgment 
attachment order?'' It might be ordered in conjunction with a receivership 
order, or as a term of a receivership order, and it might include terms prohibiting 
the debtor from disposing of or otherwise dealing with the asset, in addition to 
terms requiring him or her to deliver it up for enforcement. 

One might object that the remedy that we suggest, if in an individual case 
it vroaressed as far as imvrisonment of the debtor. would be inconsistent with the . ., 
recommendation that we made as a general principle governing this project: that 
imprisonment for debt should be expressly abolished. We believe, however, that 
theimprisonment that might occur wouldnot be imprisonment for debt, it would 
be for contempt of court in failing to do something that it had been established 
that the debtor was capable of doing and had been ordered to do. The remedy 
could not result in a debtor who had no property with which to satisfy the 
judgment being imprisoned. The distinction between imprisonment for debt and 
committal for contempt of an order to produce specified exigible property seems 
to us to be clear."' 

Further, there might be occasions when the asset is not in the jurisdiction, 
either because the debtor has removed it or because of the nature of the asset. 
We think that an in personam remedy should be available in this context as well. 
The court should be able to require the debtor to do anything that will make 
enforcement possible and that it is in the debtor's power to do. For instance, the 
debtor could be ordered to bring back certain property that has been removed 
from the province. 

RECOMMENDATION 97: 

IN PERSONAM REMEDY 

Where the sheriff has been unable to realize a specific 
exigible asset of the debtor because of the interference 

410 Orzuell Steel (Erection and Fabrication) Ltd. v. Asphalt and Tarmac (U.K.) 
Ltd. [I9851 3 All E.R. 747 (Q.B.D.); Babanaft International Co. S.A. v. 
Bassante [I9891 1 All E.R. 433. 

411 The situation that arose in MacNeil a. MacNeil (1975) 25 R.F.L 357 
(N.S.C.A.) would not be covered by our proposed in personam remedy. 
We referred to this case in Report for Discussion, supra, note 4, at 106, 
224. There, the debtor had not been ordered to produce specific 
property for execution. He had been ordered to pay a specific amount 
of maintenance. The court found him in contempt for concealing and 
removing assets from the jurisdiction so as to make execution 
impossible. Under our proposal, the debtor would not be in contempt 
unless he or she had been ordered not to remove or otherwise deal with 
a specific asset, but rather to yield it up for enforcement. 



COURT-ORDERED ENFORCEMENT 249 

of the debtor, or for any other reason, the court should 
have the power to grant an in personam order requiring 
the debtor, if it is within the debtor's power to obey, to 
deliver up the asset for enforcement or to take any other 
steps possible to make the asset available for 
enforcement or to effect a liquidation of the asset or the 
completion of a sheriff's sale. 

D. The Charging Order 

Section 14 of the Judgments Act, 1838"12 provided that where a judgment 
debtor had "Govenunent Stock, Funds, or Annuities, or any Stock or Shares of or 
in any Public Company in England (whether incorporated or not)", the court 
could order that the property be charged with the amount of the judgment debt. 
Such an order would "entitle the judgment creditor to all such remedies as he 
would have been entitled to if such charge had been made in his favour by the 
judgment debtor . . .". 

It appears likely that this provision is still part of the enforcement law of 
AlbertaY3 however, it is used rarely. In our empirical study, we found no files 
in which charging orders were granted."' Professor Dunlop comments:415 

. . . the charging order was and is an infrequent 
occurrence in the Canadian law reports. The reason is 
that Canadian legislatures have been quick to amend 
their execution statutes to make shares and dividends 
specifically exigible. Thus the more important of the 
two categories of assets which were subject to the 
cumbersome and tricky charging order process can 
now be seized using a writ of execution and Canadian 

"' (U.K.) 1 & 2 Vict., c. 110, s. 14. 

'I3 Dunlop, supra, note 1 at 163: 

Canadian courts early decided that the charging 
order sections of the Judgments Acts, 1838 and 1840, 
were part of our law in so far as they had not been 
repealed or amended by local legislation. 

Research Paper, supra, note 3 at 47. 

'I5 Dunlop, supra, note 1 at 163. 
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lawyers have tended to use the simpler and better 
known remedy."16 

A similar type of procedure has been prescribed in the Partnership Act4'' 
for enforcement against a debtor's partnership interest. The creditor may apply 
for an order charging the debtor's partnership interest with the debt. By the same 
or a subsequent order the court may appoint a receiver of the debtor's share of 
the partnership profits. The act appears to contemplate that the charge could be 
foreclosed upon and the interest ordered sold.418 

The Ontario Law Refonn Commission recommended that the charging 
order remedy be abolished. The commissioners rea~oned:"~ 

Our review of the law pertaining to charging orders 
has led us to conclude that this method of 
enforcement is an historical anomaly, one that in some 
cases is redundant under the present law of 
enforcement in Ontario, and that would be 
unnecessary given our proposals for reform of the law 
of enforcement. It is the view of this Commission that 
charging orders should be abolished as a method of 
enforcing a judgment debt. We believe that the 
Commission's proposals for the reform of the law of 
execution, garnishment and equitable execution, if 
enacted, will obviate the need for reliance on a 
remedy described by one commentator as "slow and 
cumbersome and unfamiliar to the Canadian 
practitioner and judge". 

We have come to the same conclusion. The property against which a 
charge might be obtained under the Judgments Act provision would be more 
effectively enforced against using other enforcement processes as they exist at 
present or as altered pursuant to our proposals. Given our proposal that all 
exigible property should be bound by the writ of enforcement from the time it is 
registered in the PPR, a court-ordered charge would, in a sense, be redundant. 

4'6 The charging order remedy does not permit creditors to avoid the main 
deficiency of the existing process of enforcement against shares - the 
difficulty created by a restriction on share transferability that applies to 
a sheriff's sale. Our recommendations discussed above in the context of 
enforcement against shares would remove this difficulty. 

417 Partnership Act, s. 26. 

418 Section 26(2) contemplates the other partners buying the debtor 
partner's interest "if a sale is directed presumably in proceedings to 
enforce the charge. 

419 OLRC Part 2, supra, note 57 at 250. 
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Further, the Iudgrnent Act charge arguably gives the creditor a "secured creditor" 
status, which could unjustifiably remove him or her from the operation of the 
sharing prinaple. 

In the context of the Partnership Act, like the Ontario Commission, we think 
that the charging order procedure serves no purpose that could not be 
accomplished as efficiently and effectively by a receivership order alone. We 
think that the Partnership Act should be amended to contemplate only a 
receivership order being made. The reformed legislation would, of course, give 
the same protection to the partners of the debtor that is provided at present. 

We note as well that the charging order is no longer required for use in 
enforcement against govenunent securities, such as Canada Savings Bonds held 
by the execution debtor. Seizure and redemption of domestic bonds issued by the 
Government of Canada is contemplated and controlled by regulations enacted 
under the Financial Administration Act,"' which provide: 

21(1) Where a registered bond has been seized 
pursuant to a writ of exemption [sic] or other like 
process issued out of a court, 

(a) in the case of a bond that is transferable, upon 
presentation of the bond and an authenticated 
copy of the writ of execution or other like 
process issued out of the court, the Bank [of 
Canada] may register the sheriff to whom the 
writ of execution or other like process is 
directed as owner of the bond or enter his 
name in the bond accordingly; and 

(b) in the case of a bond that is not transferable, 
upon presentation of the bond and an 
authenticated copy of a writ of execution or 
other like process issued out of the court, the 
Bank may redeem the bond and pay the value 
thereof to the sheriff to whom the writ of 
execution of other like process is directed."' 

Financial Administration Act, R.S.C. 1985, c. F-11, s. 60(l)(b)(i). 

"' Domestic Bonds of Canada Regulations, C.R.C. 1978, c. 698, s. 21(1). 
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RECOMMENDATION 98: 

THE CHARGING ORDER 

The charging order remedy established by the Judgments 
Act, 1838 should be abolished. 

The charging order procedure provided by the 
Partnership Act for enforcement against a debtor's 
interest in a partnership should be abolished and 
replaced by a receivership procedure that accomplishes 
the same purpose and gives the same protection to other 
partners. 

E. Sequestration 

Sequestration was used by courts of equity as a means of pressuring a 
party against whom an order had been made to obey it. The personal or real 
property of the party might be seized under the writ and held until the court's 
order was obeyed. Professor Dunlop notes: 

[The writ of sequestration] was used whether the 
contempt was in failing to appear and answer the bill 
or in failing to obey the decree. Originally, property 
seized by the sequestrators was simply detained until 
[the judgment debtor] complied with the order in , - 
question. By 1750, howeve;, equity was permitting 
sequestrators on final process (i.e., where sequestration 
had issued to enforce a decree) to sell sequestered 
property and to use the proceeds to pay the judgment 
creditors' claim." 

Although the Court of Queen's Bench probably has jurisdiction to issue a 
writ of sequestration in any circumstances where it might have been issued by the 
English Court of C h a n ~ e r y , ~  the only existing provisions that mention the 
remedy at present are Rules 351, 352 and 353. They contemplate the use of 
sequestration only as a means of enforcing obedience of a court order. Rule 
351(3) provides that sequestration can be used as an alternative to holding a 
defendant in contempt, where there has been disobedience of a judgment 
directing the recovery of specific property other than land or money. Clearly, that 
rule does not intend to establish sequestration as an enforcement process for 

" Dunlop, supra, note 1 at 279. 

42.3 Iudicnture Act, s. 5(1). 
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money judgments. Consideration of the Rule therefore is outside the scope of this 
project. 

Rule 352 directs that a writ of sequestration be directed to the sheriff unless 
otherwise ordered. Rule 353 provides: 

Where a judgment against a corporation is wilfully 
disobeyed it may be enforced, 

(a) by leave of the court, by a writ of 
sequestration against the corporation 
property, or 

(b) in lieu thereof or in addition thereto, by 
an order of the court holding in civil 
contempt the directors or officers of the 
corporation or any of them; or 

(c) in lieu thereof or in addition thereto, by 
leave of the court, by a writ of 
sequestration against the property of the 
directors or officers or any of them. 

Although it is not clear from the Rule, we do not think that it is intended 
to apply to even a wilful failure to pay a money judgment. Since failure to obey 
an order for the payment of money cannot be punished as contempt of court,424 
we expect that wilful failure of a corporation to pay a money judgment could not 
attract a contempt or sequestration order under this rule. Accordingly, 
consideration of this rule is also outside the scope of this project. 

If there is a residual jurisdiction for the equitable remedy of sequestration, 
we think that it is redundant. Our intention is that any situation that could 
conceivably arise where the standard enforcement remedies were ineffective 
would be handled by a receivership order with appropriate terms. It might be 
that those terms would be in essence the same as might have been contained 
previously in a writ of sequestration. 

424 Rule 703(1). 



CHAPTER 9 
EXEMPTIONS 

One of the principal policies advocated in this report has been "universal 
exigibility". Creditors should have access to all the debtor's property, regardless 
of its form, subject to deliberate exceptions only. We have recommended that no 
property should be immune from enforcement for the lack of an enforcement 
process or the means of adapting one. Property should be beyond the reach of 
creditors only where a conscious decision has been made that it should be exempt 
from enforcement. 

In previous chapters we have proposed reforms directed to the 
achievement of the first half of this policy - the establishment of enforcement 
processes available or adaptable for all forms of property. We now turn to the 
second half of the policy - the determination of the deliberate exceptions. 

A. Policv of Exemptions - 

We think that it is unnecessary to undertake an extensive discussion of the 
history behind or the policy underlying exemptions from enforcement. The 
history of exemptions and the development of exemption legislation, particularly 
in western Canada, is interesting and well described in several ~ o r k s . ~  It 
emerges from those descriptions that many of the motivations that lay behind 
early exemptions provisions are now obsolete. Exemptions legislation is no 
longer directed to the attraction of settlers or motivated by a prejudice against 
eastern or urban creditors. 

As usual, there are a multitude of interests that the legislative policy must 
attempt to balance. All the direct and indirect participants have an interest in the 
structure and operation of the exemptions system: debtors, creditors, credit 
granters, employers, vendors of exempt property, governments, and society at 
large. We do not propose to catalogue the various interests involved. 

It seems to us that an extensive analysis of these points is unnecessary 
because the basic and fundamental policy of exemptions legislation is relatively 
clear and undisputed. 

The enforcement processes should not destroy the debtor as a viable 
economic and soaal entity. The law, in the interests of all participants, must 
protect debtors from forfeiting so much of their property and potential as would 
render it impossible or unreasonably difficult for them to maintain themselves 
and their dependants at a reasonable standard and with reasonable security that 
they can continue to do so. There is also considerable soaal interest in preserving 
the viability of debtors. If creditors were allowed to destroy debtors' economic 

Dunlop, supra, note 1; OLRC Part 2, supra, note 57; MLRC Part 2, supra, 
note 260. 



EXEMPTIONS FROM ENFORCEMENT 255 

viability, their continued maintenance would fall to society. The result would be 
a net asset transfer from the public purse to creditors. 

There is, we believe, a secondary policy that is included in the first policy, 
but it would be useful to describe it separately. The law should protect debtors 
from the loss of so much of their property and potential that they are unable to 
rehabilitate themselves by acquiring the means to discharge their debts. 

It seems to us that the purpose of exemptions legislation is to protect 
debtors' present ability to maintain themselves and their families, to protect a 
measure of security that their ability to do so will continue in the future, and to 
foster restoration of their personal economy. 

We recognize that these policies also underlie the bankruptcy system in its 
application to non-corporate bankrupts. This is to be expected. The goals of the 
enforcement and bankruptcy systems are essentially the same - to assist creditors 
to recover as much as possible out of the estate and potential of the debtor while 
protecting the debtor from economic and social destruction in the process. It 
should not be thought that the polides are within the exclusive province of one 
or the other of these two systems - they are essential to both. No system that 
seeks to fadlitate the repayment of debt should ignore the need to protect the 
debtor from economic destruction through its application. 

Our aim in this chapter is to review the existing structure of exemptions 
against the background of these polides and to recommend such reforms as are 
necessary to realize them more fully. 

B. The Existing Structure 

There are two main "statutory" sources for the existing enforcement 
exemptions law: the Exemptions Act and the Alberta Rules of C~ur t . "~  The 
former establishes the property that is exempt from enforcement by seizure, 
creates some exceptions to these exemptions and contains provisions necessary 
to the administration of the exemptions system. The latter establishes the exempt 
portion of a debtor's wages, creates exceptions, and gives procedural directions 
applicable to wage exemptions. In addition, there are other isolated exemption 
provisions in other statutes that create either further exemptionsw or exceptions 
to  exemption^."^ 

To facilitate our examination of the structure of the existing exemption 
system, it will be convenient to set out the main provisions that describe the 
property exempt from enforcement at present. 

426 Rules 483,484. 

" Insurance Act, s. 265(1); Pension Benefits Act, s. 14; Civil Service Garnishee 
Act, s. 5. 

a Masters and Setvants Act, s. 7(4). 
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(1) The Exemvtions Act, Section l(1) 

The following real and personal property of an 
execution debtor is exempt from seizure under a writ 
of execution: 

(a) the necessary and ordinary clothing of the 
execution debtor and his family; 

(b) furniture and household furnishings and 
household appliances to the value of $4000; 

(c) cattle, sheep, pigs, domestic fowl, grain, flour, 
vegetables, meat, dairy or agricultural produce, 
whether or not prepared for use, or such of them as 
will be sufficient either themselves or when converted 
into cash to provide 

(i) food and other necessaries of life 
required by the execution debtor and his 
family for the next 12 months, 

(i) payment of any money necessarily 
borrowed or debts necessarily incurred 
by the execution debtor 

(A) in growing and harvesting 
his current crop, or 

(8) during the preceding 
period of 6 months, for the 
purpose of feeding and preparing 
his livestock for market, 

(iii) payment of current taxes and one 
year's arrears of taxes or in case taxes 
have been consolidated, one year's 
instalment of the consolidated arrears, 
and 

(iv) the necessary cash outlays for the 
ordinary farming operations of the 
execution debtor during the next 12 
months and the repair and replacement 
of necessary agricultural implements and 
machinery during the same period; 

(d) horses or animals and farm machinery, dairy 
utensils and farm equipment reasonably necessary for 
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the proper and efficient conduct of the execution 
debtor's agricultural operations for the next 12 
months; 

(e) one tractor, if it is required by the execution 
debtor for agricultural purposes or in his trade or 
calling; 

(f) either 

(i) one automobile valued at a sum 
not exceeding $8000, or 

(ii) one motor truck, 

required by the execution debtor for agricultural 
purposes or in his trade or calling; 

(g) seed grain sufficient to seed the execution 
debtor's land under cultivation; 

(h) the books of a professional person required in 
that person's profession; 

(i) the necessary tools and necessary implements 
and equipment of the value of $7500 used by the 
execution debtor in the practice of his trade or 
profession; 

(j) the homestead of an execution debtor actually 
occupied by him, if it is not more than one quarter 
section, but if it is more, the surplus may be sold 
subject to any lien or encumbrance on it; 

(k) the house actually occupied by the execution 
debtor and buildings used in connection with it, and 
the lot or lots on which the house and buildings are 
situated according to the registered plan thereof, if the 
value of the house, building and the lot or lots does 
not exceed $40,000, but if the value does exceed 
$40,000, the house, building and lot or lots may be 
offered for sale and if the amount bid at the sale after 
deducting all costs and expenses exceeds $40,000 the 
property shall be sold and the amount received from 
the sale to the extent of the exemption shall be paid at 
once to the execution debtor and is until then exempt 
from seizure under any legal process, but the sale 
shall not be carried out or possession given to any 
person until the execution debtor has received $40,000; 
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(1) the mobile home actually occupied by the 
execution debtor if the value of &e mobiie home does 
not exceed $20,000, but if the value does exceed 
$20,000 the mobile home may be offered for sale and 
if the amount bid at the same after deducting all costs 
and expenses exceeds $20,000 the mobile home shall 
be sold and the amount received from the sale to the 
extent of the exemption shall be paid at once to the 
execution debtor and is until then exempt from seizure 
under any legal process, but the sale shall not be 
carried out or possession given to any person until the 
execution debtor has received $20,000. 

(2) Alberta Rules of Court, Rule 4.831) 

Where the debt due to an employee is for wages or 
salary the following portion thereof is exempt from 
attachment by garnishee for each month in respect of 
which the wages or salary is payable: 

(a) if the debtor is a married person, the sum of 
$700, or 

(b) if the debtor is a married person with 
dependent children 

(i) in his or her custody, or 
(ii) under his or her control, or 
(iii) in respect of whom he or she is 

paying maintenance, 

$700 plus $80 for each child, or 

(c) if the debtor is a widow, widower, unmarried 
mother or divorced person with dependent 
children 

(i) in his or her custody, or 
(ii) under his or her control, or 
(iii) in respect of whom he or she is 

paying maintenance, 

$515 plus $140 for each child, or 

(d) if the debtor is an unmarried person $525. 

This exemptions structure gives protection to three categories of property: 
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e. property that is required to meet basic necessities such as 
food, clothing and shelter; 

f. property that is required by the debtor to earn a livelihood; 
and 

g. a portion of the debtofs income from employment. 

The protection of these categories of property is a dear manifestation of the 
policy of exemptions legislation that we discussed above. Protection is given to 
what the debtor needs for his or her immediate and future maintenance and to 
permit some possibility of acquiring income to pay debts. 

It might be suggested that there is an unnecessary duplication of effect in 
exempting both basic necessities and the means of earning income to purchase 
basic necessities. Would it be better not to protect the basic necessities at all, but 
rather to give more generous protection to the debtor's income in the expectation 
that the income will be used to buy basic necessities? 

We think that the existing approach is to be preferred. Debtors are in need 
of both forms of protection. An income exemption is of limited value if food can 
be seized before it is consumed, or if the dothes purchased with the exempt 
income can be seized. Basic necessity exemptions are of limited value if the 
debtor has no income to acquire them or to make payments on them. Debtors 
and their families cannot subsist without food, clothing and shelter, and cannot 
maintain a supply of food, clothing and shelter without an income. In any event, 
we think that a requirement that a debtor elect between the two classes of 
exemption would not be administratively feasible, espeaally where the debtor is 
being pursued by more than one creditor. 

(3) Obsolescence of Exemvtion Provisions 

Obsolescence is a common structural problem in exemptions legislation. 
It can take several forms. 

First, the listed specific property items tend to reflect the times when the 
legislation is enacted. As times and conditions change, the list of exemptions 
becomes somewhat obsolescent. This is not a great problem with section l(1) of 
the Exemptions Act. Perhaps with the exception of some of the agricultural 
exemptions, the listed exempt items are not sigtuficantly out of date. To a large 
extent, obsolescence has been avoided by the use of general categories of 
e x e m p t i ~ n s . ~  

* Contrast section 1 with section 2, which establishes the exemptions from 
seizure in distress proceedings. The section 2 list is more specific and 
more obsolete than the section 1 list. 
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What obsolescence there is in the Exemptions Act arose because the 
exemptions were designed for a society that focused more on agriculture than 
Alberta society does at present. Exemptions that were designed to assist farm 
debtors in particular are a prominent feature of the Alberta l eg i s l a t i~n .~  Six 
of the 12 subsections mention agriculture or agricultural activity specifically, and 
four of these deal with agricultural concerns exclusively. The "food exemption 
seems to assume that the debtor lives on a farm. 

Obsolescence is also a problem in those provisions that establish 
exemptions by using a monetary limit. Five of the Exemptions Act provisions rely 
on a statutorily set monetary limit: furniture to $4000; automobile to $8000; tools 
to $7500; urban house to $40,000; and mobile home to $20,000. The wage 
exemption Rule quoted above also establishes a monetary limit. Inflation renders 
these limits out of date and erodes the protection granted to debtors. The 
exigencies of government are such that amendments necessary to maintain the 
currency of the provisions have been made only sporadically. There has not been 
anything approaching a continued vigilance to ensure the currency of the 
monetary limits. On occasion, the limits have fallen so far behind the times that 
judicial comment has been provoked. In 1982, McDermid J.A. called for 
legislative attention to section l(l)(k), which then provided that equity in an 
urban house would be exempt to $8000. He said: 

Such an exemption is rather meaningless for $8000 
would not buy the land for a good size rabbit hutch in 
the city of Calgary today. There was an exemption of 
$1500 for the house and four lots in an urban centre 
under the Ordinances of the Northwest Territories. 
This was increased to $3000 in 1922 and to the present 
$8000 in 1953. It has not been changed since. 

Two years later, the Alberta Legislature responded by increasing all five 
of the monetary limits in the Exemptions Act pr~vision.~'  

Several techniques could be employed to reduce or eliminate these 
obsolescence problems. For example, all the obsolescence problems might be 
eliminated by leaving the determination of just exemptions to the court. This is 
the approach taken under the Bankruptcy Act for the wages or salary of the 
bankrupt.- Such an approach would be an unacceptable alternative, because 

Exemptions Act, s. l(l)(c)(d)(e)(O(g)(j). 

"' Furniture from $2000 to $4000; automobile from $2000 to $8000; tools 
from $5000 to 7500; urban house from $8000 to $40,000; and mobile 
home from $2000 to $20,000. 

"' Bankruptcy Act, R.S.C. 1985 c. E-3, s. 68: 

(continued ... ) 
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an application in each case would be too expensive for the parties and too great 
a burden for the  court^.^ 

A possible solution to the problem of obsolete descriptions might be not 
to give any description of exempt property, but rather to grant debtors exemption 
for such property as they might select up to a specified monetary limit. Such an 
approach, however, would not serve the policy of exemptions - to ensure that 
debtors retain property necessary for domestic and occupational subsistence. 
Although it would not be a fair generalization for the majority of debtors, some 
have demonstrated considerable irresponsibility in getting into the situation where 
they require the protection of exemptions legislation. Where this is so, it would 
be unreasonable to rely on the debtor to select such property as would secure 
economic integrity. Society has the right to take a paternalistic approach so that 
the exemptions serve the purpose for which they exist. 

Moreover, not all debtors are situated alike. The monetary value of what 
a debtor needs to remain economically viable will vary from debtor to debtor. 
A function-based exemption structure is more likely to suit the debtor's 
circumstances than one that exempts any property up to a set monetary limit. 
Further, the administrative cost of a system that required every piece of property 
for which exemption was claimed to be valued would be unacceptable. 

432(...continued) 
(1) Notwithstanding section 67, where a bankrupt is in 
receipt of, or is entitled to receive, any salary, wages or 
other remuneration from any person employing, or using 
the service of, the bankrupt, in this section referred to as 
the "employer", the trustee, if directed by the inspectors or 
the creditors, shall apply to the court for an order directing 
the payment to the trustee of such part of the salary, 
wages or other remuneration as the court may determine, 
having regard to the family responsibilities and personal 
situation of the bankrupt. 

The Bankruptcy Act does not rely on this approach for other exemptions; 
rather it adopts the provincial system of exemptions from execution. 
Section 67(c) exdudes from the property of the bankrupt divisible 
among his creditors, "any property that as against the bankrupt is 
exempt from execution or seizure under the laws of the province within 
which the property is situated and within which the bankrupt resides". 

" We have recommended a "discretionary exemption" in the context of 
continuing garnishment: see Recommendation 77, supra, at 211. We 
think that such a provision is necessary in the context of that new 
remedy because of the unique problems that an unanticipated 
interruption in cash flow could create for a debtor, third parties, and the 
creditor in that context. We do not think, however, that the concept 
should be adopted in the exemption context generally. 
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We believe that the only acceptable means of protecting the legislation 
from obsolescence is to use general descriptions of the classes of exempt property, 
where appropriate, with a quantity limit established by reference to either 
timea or a monetary limit. The debtor can, we think, be given the 
responsibility, at least at first instance, of choosing which items of such property 
are to be exempt. 

We acknowledge that the use of general descriptions of the exempt 
property creates a need for judicial attention more frequently than would be the 
case if more specific descriptions were used. Under the present statute, questions 
such as ''What is 'ordinary' c l~ th ing?" ,~  or "What is a 'necessary of life'?",& or 
"What are 'necessary' tools?'*7 must ultimately be submitted to judicial 
determination. We think that this is an acceptable price to pay for an exemptions 
system that remains relatively up-to-date. 

We do not think that any other attempt should be made to remedy the 
problem of obsolete descriptions. Ensuring that the policy of the law is not 
frustrated by changes in the means by which the basic necessities are generally 
met, and by which incomes are earned, must be a continuing responsibility of the 
Alberta Legislature, with the assistance of such bodies as law reform agencies, 
consumer protection groups, and other interest groups in society. There is no 
practical substitute for this continuing attention. 

As for the present provisions concerning the agricultural industry, we 
review below the individual exemptions established for farm debtors, and we 
recommend that the statute be restructured so that its central focus is not on 
participants in any one industry. Such of the specific farm debtor exemptions as 
continue to be appropriate should be put together in a section directed specifically 
to the protection of farm debtors. They should not be mixed up with exemptions 
granted to all debtors regardless of the industries in which they are involved. 

Despite the problem of obsolescence through inflation, we do not think that 
it is desirable that exemptions be described without the use of monetary limits. 
Whereas monetary limits might be avoided by more specific descriptio& of the 
exempt property, the risk of the descriptions becoming obsolete would be 
increased. We think that the effects of inflation should be met by a mechanism 
that ensures that the monetary limits will be kept up-to-date. There should be a 
periodic assessment of the monetary limits, and they should be adjusted if it is 

a Such as is now provided in the Exemptions Act, s. l(l)(c)(i) - food and 
other necessaries of life required by the execution debtor and his or her 
family for the next 12 months. 

435 Ibid. s. l(l)(a). 

Ibid. s. l(l)(c)(ii). 

''' Ibid. s. l(l)(i). 
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necessary to respond to inflation. We discuss this subject further later in this 
~ h a p t e r . ~  

RECOMMENDATION 99: 

STRUCTURE OF THE EXEMPTIONS SYSTEM 

The present overall structure of the exemptions system 
should be continued, whereby protection is given to: 

a. property that is required to meet basic necessities 
such as food, clothing and shelter; 

b. property that is required by the debtor to earn a 
livelihood; and 

c. a portion of the debtois income from employment. 

The approach taken in the current statute to avoid 
obsolescence and promote currency of the descriptions 
of exempt property, through the use of general 
descriptions for the classes of exempt property with 
monetary or other forms of limitation, should be 
continued. 

The exemptions provisions should be restructured so 
that their central focus is not on the participants in any 
one industry, such as agriculture. Exemptions 
appropriate for a specific class of debtors should be 
stated separately from those appropriate for all debtors. 

There should be some mechanism to ensure that the 
monetary limits are altered to account for inflation. 

C. Property Reauired To Meet Basic Necessities 

The question of which categories of property are accurately described as 
basic necessities is open to debate. Probably, there can be no argument that such 
things as food, clothing and shelter are basic necessities. For the reasons set out 
below, we are of the view that, for the purposes of exemptions, it is also 

Infra at 313 ff. 
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reasonable to include transportation and some forms of property that provide a 
degree of comfort or convenience. In the following discussion we examine how 
these basic necessities should be accommodated in the exemptions system. 

The present food exemption is established by section l(l)(c)(i), which 
includes a year's supply of food as one of a list of factors to be used to determine 
the quantity of a debtor's agricultural produce that is exempt. Although it is 
unlikely to be interpreted as applying only to farm debtors, we think that it is 
desirable that the provision be removed from its present agricultural context and 
be clearly made a general exemption. 

We would also clarify the term "family", as used in the provision. We 
think arguments about who might be covered by that term could be avoided by 
referring to persons for whose maintenance and support the debtor is responsible: 
in other words, the debtor's dependants. 

We would not alter the present time-limit of 12 months. We recognize that 
in the vast majority of cases the effect of the time-limit will be that all food will 
be exempt, for it must be rare that anyone would have a year's supply of food in 
their possession. We expect that the time-limit might continue to be appropriate 
in the farm context, however, and would therefore retain it. 

RECOMMENDATION 100: 

FOOD 

There should be an exemption for such food, and 
products from which food can be made, as is sufficient 
to provide for the reasonable needs of the debtor and for 
the debtor's dependants, for the next 12 months. 

(2) Clothing 

The present provision exem ts the "necessary and ordinary clothing of the 
execution debtor and his family"' We would alter this in two minor respects. 
First, we would remove the word "ordinary", which we do not think adds 

439 Exemptions Act, s. l(l)(a). 
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anything useful to the section. Second, we would add the same clarification of 
the terin "family" as we have recommended in relation to f o ~ d . ~  

RECOMMENDATION 101: 

CLOTHING 

There should be an exemption for the necessary clothing 
of the debtor and for the debtofs dependants. 

(3) Shelter 

The present exemption for shelter is divided into three parts. First, section 
l(l)(j) exempts shelter for farm debtors as part of the exemption of the land from 
which the farm debtor's livelihood is gained: 

(j) the homestead of an execution debtor actually 
occupied by him, if it is not more than one quarter 
section, but if it is more, the surplus may be sold 
subject to any lien or encumbrance on it; 

Second, section l(l)(k) exempts a minimum portion of an urban debtor's 
equity in his home: 

(k) the house actually occupied by the execution debtor 
and buildings used in connection with it, and the lot 
or lots on which the house and buildings are situated 
according to the registered plan thereof, if the value of 
the house, building and the lot or lots does not exceed 
$40 000, but if the value does exceed $40 000, the 
house, building and lot or lots may be offered for sale 
and if the amount bid at the sale after deducting all 
costs and expenses exceeds $40 000 the property shall 
be sold and the amount received from the sale to the 
extent of the exemption shall be paid at once to the 
execution debtor and is until then exempt from seizure 
under any legal process, but the sale shall not be 
carried out or possession given to any person until the 
execution debtor has received $40 000; 

"' We note in passing that, exemption or no exemption, it would be 
difficult to characterize the clothing of a debtor's dependent as exigible 
property of the debtor. Presumably, such clothing is the property of the 
dependent, not of the debtor. 



266 EXEMPTIONS FROM ENFORCEMENT 

Third, section 1(1)(1) exempts the mobile home of a debtor, in a manner 
that parallels the exemption of an urban house: 

(1) the mobile home actually occupied by the execution 
debtor if the value of the mobile home does not 
exceed $20 000, but if the value does exceed $20 000 
the mobile home may be offered for sale and if the 
amount bid at the same after deducting all costs and 
expenses exceeds $20 000 the mobile home shall be 
sold and the amount received from the sale to the 
extent of the exemption shall be paid at once to the 
execution debtor and is until then exempt from seizure 
under any legal process, but the sale shall not be 
carried out or possession given to any person until the 
execution debtor has received $20 000. 

Several criticisms have been made of these shelter exemptions:"' 

a) They discriminate against debtors who do not own 
their shelter. 

b) It is inappropriate for the exemptions system to 
protect a capital asset when the basic necessity the 
asset provides is easily obtainable without tying up 
such a significant portion of the debtor's wealth. 

C) The rural debtor is given better treatment than the 
urban debtor since there is no monetary limit to the 
exemption of the rural home. 

d) The urban house exemption does not achieve its aim 
of protecting shelter where the debtor's equity exceeds 
$40,000. 

e) The urban house exemption monetary limit can be 
practically doubled if the property is owned by the 
debtor jointly with another. 

f) The monetary limit is susceptible to going out of date 
because of inflation. 

Discrimination 

It has been suggested that the shelter exemptions discriminate against 
debtors who do not own their shelter because such debtors are not given any 
exemption for shelter. They must pay for their shelter out of the exempt portion 

- - - 

MI OLRC Part 3, supra, note 212 at 35. 
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of their wages, whereas home-owner debtors have their wage exemption free for 
other uses. The suggestion is made that the present shelter exemption should be 
abolished and the employment income exemptions improved so that they 
reasonably proted debtors' ability to provide themselves and their families with 
non-owned shelter. 

We do not adopt these suggestions. We think it is inaccurate to say that 
the provision is discriminatory. The feature of the shelter provisions that is 
criticized as being discriminatory is shared by almost all other exemption 
provisions. Every exemption provision that protects specified property from 
enforcement benefits the debtor who owns property of the specified description 
but does not benefit the debtor who does not. The objection made in the context 
of shelter also applies to the automobile exemption, since the debtor who owns 
a car has a capital asset protected, whereas the one who does not own a car must 
pay taxi or bus fares out of the exempt income. The exempt income of the debtor 
who does own a car is free of that burden. The objection applies to the food 
exemption as well, since the debtor who has squirrelled away enough food for a 
year can protect all of it, whereas one who has not done so must use the income 
exemption to buy food. 

Provisions that exempt specifically described property necessarily give a 
greater benefit to debtors who have such property than to those who do not. We 
think that it would be unjust to permit creditor access to the property that a 
debtor has acquired for use in satisfying basic necessities simply because another 
debtor who has not met the basic need in the same way cannot be protected in 
the same way. Debtors are not equal as far as property holding is concerned 
when they first come to the exemptions system. The exemptions system should 
not be criticized if debtors are not equal as far as property holding is concerned 
when they leave. The exemptions system is not a "wealth leveller". 

The suggestion that the owned shelter exemption be abolished in favour 
of an improved wage exemption assumes that all debtors have income from 
employment. Retaining the existing structure ensures that debtors who own their 
shelter but are unemployed are afforded a measure of shelter protection. 

The proper inquiry regarding debtors who do not own their homes is 
whether the wage exemptions are sufficiently high to ensure that debtors who 
must pay for their shelter out of their exempt income can do so. We believe that 
the recommendations that we make in that regard later in this chapter are 
sufficient to give that assurance. 

In most cases, the renter debtor and the owner debtor will be in 
approximately the same situation where the monthly cost of shelter is concerned. 
If the debtor who owns his or her home is carrying a mortgage, which is likely 
to be the case where the debtor is in such financial difficulty that exemptions are 
relevant, the mortgage payments, which must be met for the debtor's shelter to 
be maintained, will be a draw on the owner debtor's exempt wages roughly 
equivalent to the shelter costs of the non-owner debtor. Typically, only an 
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insignificant portion of the monthly mortgage payment builds the mortgagor's 
equity. 

It should be noted that the shelter provisions clearly do not "discriminate" 
in the sense proscribed by section 15 of the Canadian Charter of Rights and 
Freedoms as the section has been interpreted by the Supreme Court of 
Canada.M2 The Court decided that discrimination means ". . . a distinction, 
whether intentional or not but based on grounds relating to personal 
characteristics of the individual or group. . ." (Mdntyre J.), and it was suggested 
that the personal characteristic must be analogous to those enumerated in section 
15. We believe that the distinction between people who own their homes and 
people who do not is not one based on a personal characteristic and is not 
analogous to the characteristics listed in section 15. We think that the distinction 
made by the shelter exemptions, and for that matter by all specific property 
exemptions, between those who own and those who do not, is an example of the 
distinction that legislatures must make to govern effectively. 

Tying up Capital 

The second critiasm of the present shelter exemption is that it is the 
purpose of the exemptions system to protect shelter and not to protect home 
ownership. Debtors are entitled to shelter, but the provision of shelter can be 
accomplished without protecting such a significant capital sum. It is beyond the 
purpose of the exemptions system to protect a capital asset where a non-capital 
substitute is easily available. 

This reasoning appealed to the Ontario Law Reform Commission, which 
recommended that there be no exemption of the debtor's home per se, but that the 
first $2000 of the sale proceeds be paid to the debtor to be used in covering 
relocation expenses. The normal procedure for the execution sale of real property 
would provide the debtor with sufficient delay to arrange re loca t i~n .~  

The Ontario commission observed: 

The exemption has nothing to do with home 
ownership as such, but is merely adequate to prevent 
the debtor and his family from being deprived of 
~ h e l t e r . ~  

We do not agree with this criticism of the owned shelter exemption. The 
Ontario approach amounts to a determination that debtors should be required to 
be renters; and that home ownership is inappropriate for those who cannot satisfy 

MZ Law Society of British Columbia v. Andrews [I9891 1 S.C.R. 143. 

" OLRC Part 3, supra, note 212 at 38. 
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judgment debts. We are not convinced that this would be an accurate reflection 
of the attitude of Alberta soaety. 

Albertans attach substantial importance to home ownership. Government 
programs to assist persons who do not own homes to acquire them are common. 
The monetary limit of the urban house exemption has always been significantly 
greater in Alberta than in other Canadian provinces, even before it was raised to 
its present level of $40,000. Notwithstanding the amount of the house exemption, 
that unsecured credit is easy to obtain in Alberta indicates that credit grantors 
hold no real expectation of access to their debtofs owned residence for 
satisfaction of the debt. While we would agree with the Ontario commission, 
which observed that "if encouragement of home ownership is a desirable social 
policy, exemption laws appear to be, at best, an oblique way of achieving this 

we would suggest that the Alberta provision is more a reflection of 
an attitude that Albertans generally hold rather than an attempt to encourage it. 

We think that most Albertans would consider depriving a debtor who has 
arrived at the "house-owning stage" of the house to be unreasonably harsh in a 
manner that depriving him or her of other economic assets would not be. The 
difference is simply a matter of attitude towards house ownership. We think that 
the Alberta attitude is that - as a matter of relative values - this highly 
important interest should be protected, even at the expense of the creditor's 
interest. 

In any case, we think that the argument that an exemptions system should 
not protect a capital asset from creditors when the debtor could satisfy basic 
necessities without tying up capital ignores the possibility that a debtor who has 
unencumbered equity in a house will borrow against it and pay off creditors 
rather than have all of his or her non-exempt property taken away. Having done 
so, as we have observed above, he or she will be in approximately the same 
position as the debtor renter: shelter costs will be paid out of the exempt income 
in the form of mortgage payments. 

Favours Rural Debtors 

The next objection to the present structure is that it appears to give greater 
protection to rural debtors than to urban debtors. McDermid J.A. made the point 
in McNeil v. Martin? 

The Exemptions Act provides an exemption for the 
homestead. If it is located on 160 acres in the country 
on which there is a home of any value, even of 
$1,000,000, it is exempt. However, if it is an urban 
home, then it is only exempt if under the value of 
$8,000 and, if over that value, then it may be sold and 

445 OLRC, Part 3, s u p ,  note 212 at 35. 

446 Supra, note 191 at 328. 
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$8,000 of the sale price paid to the execution 
d e b t ~ r . ~  

The difference between the treatment of the urban as opposed to the rural 
debtor is easily explained. The rural land exemption is attempting to accomplish 
two goals: protection of shelter and protection of the asset - land -with which 
the debtor earns a livelihood. We consider the continuation of the farm debtor's 
"livelihood" exemptions later in this chapter.448 

Further, the urban house exemption is so designed that in some cases the 
debtor can be required to give up his or her home and to secure alternative 
shelter, which in the urban context is usually not difficult. This would be 
unacceptable in the rural context, where there is not likely to be conveniently 
located alternative accommodation. 

It is true that, as the exemptions are structured, debtors who live in the 
country but do not earn a livelihood from the land on which they live can obtain 
the benefit of the lack of a monetary limitation, even though the reasons for its 
absence do not apply to them. The result is that such debtors can shield equity 
greater than $40,000 from creditors. The result could be avoided by limiting the 
rural exemption to debtors who derive their livelihoods primarily from farming 
on land that includes the land where their homes are located,M9 and we 
recommend that such a change be made to the rural homestead exemption. 

Urban Exemption Does Not Protect Shelter 

The next objection to the present shelter exemption is that the structure of 
the urban house exemption prevents it from achieving its aim if the debtor's 
equity exceeds $40,000. The monetary limit is in the nature of a "threshold". If 
the debtor's equity exceeds the threshold amount, the house can be sold and, 
though the debtor will be paid $40,000, he or she will lose the shelter. Depending 
on the level of the debtor's exempt income and debts, he or she might not be able 
to finance the purchase of alternate shelter, even with a $40,000 down payment. 

447 McDermid J.A. pointed out the difference to support his conclusion that 
the monetary limit on the urban house exemption was unacceptably 
low. He did not suggest that the urban and rural exemptions should be 
identical. 

M8 For a discussion of farm debtors' livelihood exemptions, see infra at 
279 ff. 

449 We do not intend that whether the debtor's primary source of income 
was fanning would necessarily be determined on the experience of the 
year when the determination was being made. The debtor should not 
lose the rural exemption where the farm is producing insufficient 
income and he or she must supplement it from other sources. The 
exemption should be claimable if the intended primary source of income 
is farming, or if the primary activity of the debtor is farming. 
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If the debtor converts to rented accommodation, he or she might have difficulty 
shielding the $40,000 from creditors, for once the $40,000 has been paid to the 
debtor it is vulnerable to enforcement processes. 

We think that this criticism fails to take into account that the debtor with 
greater than $40,000 equity can avoid having the house sold at all by borrowing 
against the equity and bringing it below $40,000. The risk of forfeiting non- 
exempt property to creditors might induce the debtor to use the borrowed money 
to satisfy creditors. 

We agree, however, that the present provision is deficient in not protecting 
the equity paid to the debtor after the house has been sold. If the equity is below 
$40,000, it is protected in the form of equity in the house. If the total equity is 
above $40,000, and the house is sold, $40,000 should continue to be exempt for a 
period long enough to allow the debtor a reasonable opportunity to use it to 
secure alternative accommodation. We think that an appropriate period would 
be six months. During that period, the debtor's equity should be exempt as long 
as it can be identified as the exempt portion of the proceeds of the sale. 

Joint Tenancy 

The structure of the urban house exemption produces the circumstance 
where, if the property is co-owned by the debtor and some other person or 
persons, either jointly or as tenants in common, the debtor's share of the 
unencumbered equity must be over $40,000 before the house can be sold. This 
means that the total unencumbered equity must be $80,000 if there are two co- 
owners. Consequently, the provision gives considerably greater protection to a 
debtor who owns with another person than to one who does not. We can think 
of no justification for this arrangement, and we consider it to be a deficiency in 
the provision that should be remedied. 

The Manitoba legislation takes this problem into account. It exempts $2500 
of the debtor's equity if the residence is not held in joint tenancy or tenancy in 
common, but only $1500 if it isw 

We recommend that the Alberta provision be altered similarly by providing 
that the exempt portion of the debtor's equity in a residence be $40,000~~' or, if 
the property is co-owned either in joint tenancy or tenancy in common, such 
portion thereof as equals his or her share of the total equity. For the purpose of 
such a provision, the individual shares of each co-owner should be assumed to 
be equal. 

For example, if the debtor and his or her spouse own their urban home 
jointly and the unencumbered equity is $60,000, the applicable monetary limit of 
the exemption would be half of $40,000, or $20,000. The debtor's share of the 

450 Judgments Act, R.S.M. 1987, c. J10, s. 13(1). 

Or whatever monetary limit is substituted for it: see infra at 273. 
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equity would be $30,000. Since the debtor's share of the equity is greater than the 
exemption applicable to him or her, the threshold would have been crossed and 
the property could be sold in enforcement proceedings. The $60,000 equity would 
be distributed as follows: $30,000 to the spouse, $20,000 to the debtor, and $10,000 
to the sheriff for distribution to creditors. If, in the same circumstances, the 
unencumbered jointly owned equity were $30,000, the debtor's presumed share 
would be $15,000, which would be less than the monetary limit of the debtor's 
exemption - $20,000 - and the property could not be sold in enforcement 
proceedings. 

Obsolescence of Monetary Limit 

The final criticism of the shelter exemption is that its monetary limit can 
become obsolete by reason of inflation. When the Act was amended in 1984 to 
increase the monetary limits, some members of the Alberta Legislature suggested 
that even a $40,000 limit was unreasonably low. Mr. Martin said: 

While I support the move, Mr. Speaker, I think it's still 
not adequate in a couple of areas. I'm chiefly 
speaking of the value of a home. IVs my 
understanding that they raised it from $8,000 to 
$40,000. I suggest, though, that in this day and age 
there are not many homes in Alberta worth $40,000. 
If we look around, I think the average market value of 
a house, depending on location of course, would range 
anywhere from $70,000 to $90,000. There may be the 
odd house around worth $40,000; I don't know. But 
you're certainly not going to find them in the city 
areas. So I would say the amount is somewhat 
unrea l i~ t ic .~  

The same view was expressed by Mr. Notley?% 

Mr. Kowalski, who moved second reading of the Bill, responded to this 
observation by noting: 

I think one item needs clarification. With respect to a 
home, both the Member for Edmonton Norwood and 
the Member for Spirit River-Fairview talked about the 
$40,000 proposed exemption under the new Bill. I 
think it's very, very important to recognize that most 
homes in our society in the province of Alberta today 
are in fact owned by two people, a man and a woman, 
joint tenancy. Under the Exemptions Act, that $40,000 

452 Alberta Hansard, 2nd Session, 20th Legislature, Number 45, at 1098 
(May 28, 1984). 
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item would apply to either or both of the individuals. 
So in fact what you're really talking about in the case 
of a joint tenancy situation, in my understanding 
anyway, is an exemption level to the magnitude of 
$80,000 rather than $40,000 for a single home. I think 
that's an interpretation and recognition that is rather 
i m p ~ r t a n t . ~  

The effect of our recommendation regarding the effect of joint tenancy 
would be to remove this justification for setting the level at $40,000. Accordingly, 
if that recommendation is accepted, the level of the exemption should probably 
be reconsidered. We offer no recommendation, except that the level of the 
exemption be reconsidered along with the alterations that we suggest to its 
operation in the joint tenancy context. 

As for the tendency of whatever monetary limit is set to become obsolete 
by reason of inflation, we have discussed this point above and wish only to note 
at this point that this is one of the provisions that we suggest should be subject 
to the periodic adjustment process that we recommend for all the monetary limits 
later in this chapter. 

RECOMMENDATION 102: 

SHELTER 

The present shelter exemption, which exempts the rural 
debtois home (one quarter section) regardless of its 
value, and the urban debtois home if the debtor's 
equity in it is less than $40,000, should be continued 
subject to a reconsideration of the adequacy of the 
monetary limit. 

The rural exemption should apply, however, only if the 
debtor gains the primary portion of his or her livelihood 
from farming land that includes the land on which the 
house is located; otherwise, the nual home should be 
subject to the same exemption provision as an urban 
home. 

Where the debtois equity exceeds $40,000 and the house 
is sold and $40,000 is paid to the debtor, the fund or any 

Ibid. at 1099. Kowalski went on to compare the proposed Alberta 
exemption to those applicable in other provinces where the levels are far 
lower. 
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portion of it should be exempt from enforcement in the 
debtor's hands for six months provided the debtor is 
able to establish that the source of the fund for which 
such exemption is claimed is the exempt proceeds of an 
enforcement sale. 

Where the debtor owns the exempt home jointly or as a 
tenant in common with another or others, the exemption 
limit should be reduced. Only that portion of the 
standard exemption ($40,000) that equals the debtor's 
portion of the total equity held by all the co-owners 
should be exempt. For the purpose of calculating the 
exemption in such a situation, each joint tenant should 
be presumed to have an equal share in the equity of the 
house. The house should not be exempt from 
enforcement sale if the debtor's share of the equity 
exceeds the appropriate portion of $40,000. 

The monetary limit prescribed by the provision, $40,000 
at present, should be adjusted periodically in response 
to inflation. The process of adjustment should be that 
recommended below. 

(4) Furniture 

The present statute creates a specific exemption for "furniture and 
household furnishings and household appliances to the value of $4000.&~ We 
would not recommend any change other than that the monetary limit be subject 
to the periodic adjustment for inflation by the process discussed later in this 
chapter. 

RECOMMENDATION 103: 

FURNITURE 

The present exemption of furniture and household 
furnishings and household appliances to the value of 
$4000 should be continued, with this monetary limit 
being adjusted periodically in response to inflation. 

4" Exemptions Act, s. l(l)(b). 
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(5) Motor Vehicle 

In the present exemptions system, a motor vehicle is exempt only if it is 
required by the debtor for agricultural purposes or in a trade or ~alling."'~ The 
present system dearly does not treat a motor vehicle as a basic necessity. 

The provision has been interpreted strictly. It has been held that an 
automobile is not "required in the debtor's trade or calling unless it is a condition 
of employment that he or she supply a motor vehicle. In T 6 M Holdings Ltd. v. 
~ararnignol i ,~  Master Funduk said: , 

Where the judgment debtor is an employee nothing 
less than an automobile being required as a condition 
of his employment will suffice. If it were otherwise, 
every employee who occasionally uses his automobile 
to run errands, as it were, for his employer could 
claim the automobile as exempt. I am not prepared to 
stretch the Act to such unreasonable lengths. 

Has the motor vehicle become so important to the maintenance and 
support of the ordinary person that it should be recognized for exemption 
purposes as a basic necessity? It seems to us that anyone who has a motor 
vehicle would find it difficult to maintain economic and social viability without 
it. We are inclined to think that it should be characterized as a basic necessity, 
and that the present condition that the automobile be required for the debtor's 
employment be abandoned. 

The effect of the present provision is to give the debtor who requires an 
automobile for employment considerably greater protection than one who does 
not, in that the former debtor will have the use of the motor vehicle both in 
employment and for purposes unconnected with employment. We think that all 
debtors should have the same degree of protection in this respect. 

The present provision also imposes a monetary limit of $8000 on the 
exemption. We think that this level of exemption is too great for the motor 
vehicle "basic necessity" exemption. An automobile suitable for satisfying the 
basic transportation requirements of a debtor and family can be acquired for 
substantially less. We would alter the monetary limit to $5000. 

Of course, where the debtor does require a motor vehicle that is worth 
more than $5000 in his or her work, it could still be exempt under the "tools of 
the trade" livelihood exemption, which we discuss below and for which we 
recommend a monetary limit of $10,000. A debtor would not be permitted, 
however, to add the basic necessity exemption to the livelihood exemption to 

'" Exemptions Act, s. l(l)(f). 

457 (1983) 17 Alta. L.R. (2d) 399 at 400. 
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protect a motor vehicle worth up to $13,000 because the proposed basic necessity 
exemption would protect a motor vehicle worth only $5000 or less. 

The monetary limit in this exemption has been interpreted as exempting 
only motor vehicles worth less than the monetary limit. If the vehicle is worth 
more, it is not exempt, and there is nothing requiring that the portion of the 
proceeds of the execution sale that equals the monetary limit be paid to the 
debtor."58 

We do not think that this limitation of the exemption is appropriate. The 
purpose of the monetary limit is to ensure that the debtor does not frustrate his 
or her creditors by putting money into a more expensive car than is reasonably 
necessary to satisfy the basic transportation requirement. By permitting motor 
vehicles worth more than the monetary limit to be sold, the exemption provision 
encourages the debtor to be modest in the selection of a motor vehicle; however, 
by granting no exemption if the motor vehicle is worth more than the monetary 
limit, the provision deprives debtors of any opportunity to buy a more modest 
vehicle after a seizure has occurred. We think that whatever equity the debtor 
has in a motor vehicle, up to the monetary limit, should be exempt if the motor 
vehicle itself is not exempt. 

We think also that the debtor's equity should be exempt in the debtor's 
hands for a period sufficient to permit the acquisition of alternative 
transportation. We think that 60 days is ample for that purpose. Again, the onus 
should be on the debtor to establish that any fund that he or she claims is exempt 
for this reason is indeed the exempt proceeds of the enforcement sale of the motor 
vehicle. 

Of course, the debtor should not be able to claim an exemption for any 
portion of the proceeds of the sale of a seized motor vehicle unless it was the only 
motor vehicle owned. The debtor cannot be allowed to claim exemptions for both 
a motor vehicle and a portion of the proceeds of the sale of another motor vehicle. 

The monetary limit in this exemption also should be subject to periodic 
adjustment for inflation by the process discussed later in this chapter. 

458 Re General Steel Wares Limited and Clarke (1956) 20 W.W.R. 215 (Alta. 
D.C.). In Public School Employee's Savings and Credit Union Limited v. 
Haluschak (1964) 49 W.W.R. 504, Corm*, D.C.J. held that the automobile 
exemption was to be distinguished from the furniture exemption. The 
former exempted "an automobile valued at a sum not over one 
thousand five hundred dollars". The latter exempted "furniture . . . to 
the value of one thousand two hundred dollars". The latter wording 
rendered it clear that the f is t  $1200 worth of furniture is exempt from 
seizure. The problem is not likely to arise in the context of furniture, 
however, because it is unlikely that the debtor would claim exemption 
for one piece of furniture or one household appliance that was worth 
more than $4000. 
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RECOMMENDATION 104: 

MOTOR VEHICLE 

There should be an exemption for a motor vehicle to the 
value of $5000. The provision should not require that 
the motor vehicle be needed by the debtor for 
employment or any other specified purpose. The 
provision should be so structured that, where the 
debtois only motor vehicle is worth more than $5000, 
the debtor's equity up to $5000 should be paid to the 
debtor and should be exempt for 60 days provided that 
the debtor can establish that any fund for which such an 
exemption is claimed is indeed the exempt proceeds of 
the enforcement sale of the motor vehicle. The 
monetary limit of this exemption should be adjusted 
periodically in response to inflation. 

(6 )  Other "Basic Necessities" 

There are a few other exemptions that we think should be added to the 
basic necessities list 

Medical and Dental Aids 

The first of these is medical and dental aids. Although the likelihood that 
a creditor would instruct the seizure of a debtor's wheelchair would seem small, 
we have been told of cases where this has happened. We would consider it 
uncontroversial that the reformed legislation provide exemption for such 
property. We adopt the statement of the Law Reform Commission of Ontario on 
the point: 

We also recommend the creation of a new exemption 
category for medical and dental aids and equipment 
ordinarily used by, and necessary for, the debtor or 
his family, with no monetary limit. The chattels in this 
category do not fit with the [existing] categories . . . 
and are often of critical importance to the persons 
concerned. No dollar maximum is warranted, since 
the Commission is of the view that a creditor never 
can be justified in seizing and selling such property, 
particularly in the light of the proposed restriction that 
it must ordinarily be used by, as well as necessary for, 
the debtor or his family. 
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RECOMMENDATION 105: 

MEDICAL AND DENTAL EQUIPMENT 

There should be an exemption for medical and dental 
aids and equipment necessary for the debtor and for the 
debtor's dependants, with no monetary limit. 

Property of Sentimental Value 

Occasionally, exemptions legislation provides exemption for a modest 
amount of property of purely sentimental value to the debtor. This kind of 
property is hardly within the class of basic necessities, but we expect that the 
rationale for such an exemption is that the removal of such property in 
enforcement proceedings would be heartless when its intrinsic value to the debtor 
is far greater than the amount that will be realized by the creditors. 

For example, until recently the New Brunswick legislation included an 
exemption for articles and furniture necessary to the performance of religious 
services, and still provides for the exemption of dogs, cats and other domestic 
animals belonging to the debtor. Provisions exempting personal sentimental 
memorabilia can be found in United States exemption statutes as well. 

We recommend the inclusion of such a provision in the reformed 
legislation. We think that it should be subject to a monetary limit of $500. The 
monetary limit, in this case, as well as all others, refers to the market value of the 
property for which the exemption is claimed. Again, this monetary limit should 
be adjusted periodically in response to inflation. 

Obviously, it is inappropriate that, if property of sentimental value worth 
more than the monetary limit is seized, the proceeds up to the monetary limit be 
paid to the debtor. If the property is truly of sentimental value, it is irreplaceable, 
so payment of a portion of the proceeds would not advance the purpose of this 
particular exemption. 

RECOMMENDATION 106: 

PERSONAL SENTIMENTAL MEMORABILIA 

There should be an exemption for personal sentimental 
memorabilia to a value of $500. The monetary limit 
should be adjusted periodically in response to inflation. 
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D. Protection of Provertv for Livelihood 

The second category of exemptions includes those that protect the assets 
that the debtor requires for use in earning a livelihood. The category can be 
divided into two main subjects: exemptions designed specifically for farm debtors 
and exemptions intended for more general application. It will be convenient to 
consider the farm exemptions first. 

(1) Farm Exem~tions 

As mentioned previously, it is clear throughout section 1 of the Exemptions 
Act that its designers had agriculture and farmers at the forefront of their minds. 
Half of the subsections of the section relate to farm operations. These provisions 
are of three kinds: 

a. provisions that exempt farm produce sufficient to pennit the 
farm debtor to pay his or her current and immediately 
foreseeable operational debts and taxes (s. l(l)(c)(ii),(iii),(iv)); 

b. provisions that exempt specific property required for the 
carrying out of farm operations in the immediate future, 
including animals, equipment and seed grain (s. l(l)(d) and 
(g)); and 

c. provisions that exempt specific property required for the 
continuing farm operation, beyond the immediate future, 
including a tractor, a motor vehicle and 160 acres of land 
(s.(l)(e)(fNj)). 

We observed previously that the currency of the present provision is 
affected by being directed towards the protection of participants in one industry, 
particularly when the majority of the population are not involved in that industry 
and therefore derive no protection from the provisions. This observation does not 
lead us to the conclusion, however, that the specific protection for farm debtors 
should be removed. 

It is true that, since the enactment of the provisions under review, 
sigmficant changes in the Alberta economy have resulted in a decrease in the 
proportion of the population involved directly in the agriculture industry. 
Nevertheless, it would be inaccurate to conclude that the agriculture industry is 
not vital to the Alberta economy generally, or that those who participate in it, 
though now fewer in number, are not still in need of the protection afforded by 
the Exemptions Act. 

We suggest, however, that it would be appropriate for the structure of the 
exemption provision to be redesigned so that the protection given to participants 
in this one industry is not the main focus. The provision should focus first on the 
protection afforded generally to all debtors and then on the protection afforded 
to particular classes of debtors. 
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As for the specific farm exemptions created by section 1, one might doubt 
the effectiveness of the first kind of exemption - exemptions of farm produce 
sufficient to produce cash to pay current and imminent operational costs and 
taxes. We expect that the intent of the provision is to ensure that the farmer's 
ability to obtain credit for his current operation is not impaired by enforcement 
activity. His future operations depend on his being able to pay those from whom 
he borrowed for his current operations. 

The provision, however, protects the exempt property from the creditors 
who granted current operational credit as well as other creditors, and therefore 
it does not ensure that the current suppliers will be paid. One might think that 
a preference for the creditors who are essential to the farmer's current operations 
would better serve the purpose; however, in practice, it is probable that the 
farmer's desire to secure further credit will be enough to ensure that he uses the 
exempt property to meet the debts and expenses for which it was exempted. The 
use of the exemptions provision to establish a preference also avoids any 
difficulty of ranking creditors within the preference structure. We think that the 
provision should be continued. 

One might also question the suitability of the property described in the 
other two kinds of farm exemptions. Are they appropriate for modern farm 
operations? When we asked these questions in our 1978 Working Paper, those 
who responded did not think that the descriptions of the property required for 
a farm operation were out of date. Some questioned the size of the exempted 
"homestead", pointing out that 160 acres of land is grossly insufficient for some 
fanning operations and more than sufficient for others; others said that 160 acres 
was appropriate. 

We do not purport to have done the consultation, study or research 
necessary to conclude that the present exemptions are tailored to the needs of the 
industry as well as they might be. Unfortunately, it is beyond the resources 
available to this project to undertake the close examination of the role and 
function of credit in the agriculture industry necessary to support such reform 
recommendations. We invite opinion as to whether or not a study of this subject 
would be worthwhile in the future. 

We do recommend, however, two changes to the substance of the farm 
exemptions. First, the "tractor" exemption appears to be redundant. The farm 
debtor is given an exemption for "farm machinery" and "farm equipment" 
required for the conduct of the farm operations in the next 12 m ~ n t h s . ~  Surely 
that description is general enough to include "one tractor, if it is required by the 
execution debtor for agricultural purposes". The only limitation that the more 
general provision imposes is that the tractor be required in the next 12 months. 
We think that limitation should apply. If a tractor is superfluous to the farm 
debtor's prospective needs for that period, it should not be exempt. Second, to 
remove any doubt that might arise out of the removal of the "tractor" exemption, 

459 Exemptions Act, s. I(l)(d). 
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the general farm equipment exemption should be expanded expressly to include 
"farm vehicles". This latter addition should also allay any fear that the 
substitution of the basic necessity motor vehicle exemption for the motor vehicle 
"required for agricultural purposes'- exemption would decrease the level of 
exemptions afforded to farm debtors. 

Other than those specific changes, we recommend only a modest 
renovation to the organization of the farm exemptions. 

RECOMMENDATION 107: 

FARM EXEMPTIONS 

The present exemptions giving specific protection to 
farm debtors should be continued, but they should not 
be the central focus of the reformed exemptions 
provision. The reformed exemptions provision should 
be arranged so that exemptions generally available for 
all debtors are given primary focus. 

The exemption of "one tractor" should be abolished 
since it is redundant to the general exemption of "farm 
machinery" and "farm equipment". To forestall any 
restrictive interpretation of the general provision on the 
basis that there was once but is no more a specific 
tractor exemption, the general exemption should be 
expanded to include "farm vehicles". 

(2) General Livelihood Exem~tions 

Other than those that are specific to farm debtors, the present exemptions 
structure aeates four exemptions that serve the purpose of protecting the debtor's 
means of earning a livelihood. These are: 

a. a tractor if required in the debtor's trade or calling (s. l(l)(e)); 

b. an automobile (monetary limit of $8000) or motor truck required for 
the debtor in his trade or calling (s. l(l)(f)); 

c. the books of a professional person required in that person's 
profession (s. l(l)(h)); and 



EXEMPTIONS FROM ENFORCEMENT 

d. the necessary tools, implements and equipment used by the debtor 
in his trade or profession, with a monetary limit of $7500 (s. l(l)(i)). 

The tractor exemption is curious. As we observed above in the farm 
exemption context, it is redundant since the general exemption of "farm 
machinery" and "farm implements" covers a tractor. In the general "livelihood" 
context, it is curious because there are few occupations that involve the use of this 
specific piece of equipment. We think that it is inappropriate that the few debtors 
who own a tractor for use in a non-farm occupation should receive this special 
treatment. The "tractor" exemption should be abolished. 

As for the automobile or truck exemption, we recommended previously 
that the motor vehicle be recognized as a basic necessity for the purposes of 
exemptions from enforcement and that the present qualification that the vehicle 
be required in the debtor's trade or calling be abolished.&' Of course, the debtor 
might wish to protect a second motor vehicle under the reformed "tools of the 
trade" exemption proposed below. 

We think that the "books of a professional person" exemption should be 
covered by the "general tools of the trade" exemption. For most professions, 
books that it might be worthwhile to seize are not an important part of the 
equipment necessary for carrying on the profession. Where books are important, 
we see no reason why they should have a special status. 

As for the remaining "livelihood exemption, the "tools of the trade" 
exemption, we would recommend several changes to the wording. 

First, we propose that the description of those persons to whom the 
exemption is granted be broadened. There have been several cases where a 
restrictive interpretation has been given to the words "trade or profession" and 
similar words in exemptions statutes. It has been held that a labourer is not 
engaged in a "trade or ~ a l l i n g " , ~ ~  and that "trade" is not ". . . to be construed as 
synonymous with or meaning "business" but rather denotes the occupation of one 
who falls within the mechanic, craftsman or artisan We can see no 
justification for these distinctions. There should be no restriction on the 
availability of the general livelihood exemptions dependant upon the manner in 
which the livelihood is earned. The present words should be replaced by the 
broader expression, "occupation". 

Second, we think that the expression "necessary tools, implements and 
equipment" is unnecessarily restrictive. A more general formulation is desirable, 
and we propose that the exemption apply to any personal property required by 
the debtor in his or her occupation. 

461 See Recommendation 104, supra, at 277. 

462 Canadian Acceptance Corporation v. Laviolette (1981) 11 Sask. R. 121 (Q.B.). 

463 13 C.E.D. Western, Title 59 Execution, 5 121. 
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As we have suggested the amalgamation of a few overlapping livelihood 
exemptions into one exemption, and since it would now be necessary for a debtor 
who ;equired both a motor vehicle and other tools for his or her work to bring 
them within the monetary limit of this one exemption, we think that the monetary 
limit should be increased so that the net effect of these changes may be as neutral 
as possible. We think that a monetary limit of $10,000 would be appropriate. We 
would subject this limit, like the other monetary limits discussed previously, to 
the process for periodic adjustment for inflation. 

The net effect of our recommendations relating to the general livelihood 
exemptions is that the existing four exemptions be replaced by one exemption of 
the personal property required by the debtor in his or her occupation to a 
maximum value of $10,000. For some debtors, this might be a net reduction of 
exemptions. For example, the motor truck of a debtor who requires it in his or 
her occupation is at present totally exempt, regardless of its value. Under our 
proposal, only $10,000 of its value would be exempt. Given the value of heavy 
trucks, our proposal constitutes a significant reduction in the exemptions of 
debtor truck owner/drivers. We think that it is inappropriate, however, that the 
exemption provisions should treat truckers differently than debtors involved in 
any other occupation. Since it is impossible to tailor the exemption provisions to 
the capital needs of each individual occupation, the policy should be that a certain 
level of capital is protected for everyone, regardless of the occupation in which 
they are engaged. 

We think also that it is appropriate in this context, as it was in the case of 
the urban house, the mobile home and the motor vehicle exemptions, that, if the 
article chosen by the debtor in this exempt class is worth more than the monetary 
limit and is accordingly sold, $10,000 of the proceeds of the sale should be paid 
to the debtor and be exempt for a period sufficient to permit the acquisition of a 
less valuable substitute. Again, we think that the appropriate period is 60 days. 
If the debtor protected a group of assets under this exemption, and their value 
exceeded the monetary limit, it would be necessary for one to be sold and the 
amount of the proceeds that represented the unused portion of the exemption to 
be paid to the debtor. If the apportionment could not be agreed to, it would be 
necessary that an application be taken to establish it. 

RECOMMENDATION 108: 

GENERAL LIVELIHOOD EXEMPTIONS 

There should be one general livelihood exemption of 
such personal property as the debtor requires in his or 
her occupation to a maximum value of $10,000. 

The present "tractoi', "motor vehicle required in the 
debtois trade or calling" and "books of a professional 
person" exemptions should be abolished. 
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The monetary limit of $10,000 should be adjusted 
periodically in response to inflation. 

If one item is selected by the debtor for this exemption 
and it is worth more than $10,000, the item should be 
sold, but $10,000 of the proceeds should be paid to the 
debtor and should be exempt for a period of 60 days. If 
the exemption is claimed for a g o u p  of assets, the total 
value of which exceeds the monetary limit, some part of 
the group should be sold and the amount of the 
proceeds representing the unused portion of the 
exemption should be paid to the debtor on the same 
basis. 

E. Protection of Income 

The third category of exemption in the existing structure is exemption of 
a portion of the debtor's income from employment. 

Throughout this project, we have on several occasions given consideration 
to the question of whether or not the protection of the debtor's wages should be 
absolute - whether or not wage garnishment should be abolished. We addressed 
the question in a 1978 working p a p e p  and in our Report for Dis~uss ion .~  
In the latter, we concluded that wage garnishment should be retained as a 
remedy for unsecured judgment creditors. As noted in the chapter of this report 
dealing with garnishment, that conclusion did not engender any dissent among 
those who responded, and we have not seen any reason to change our conclusion. 
Our recommendation to that effect is contained in Chapter 7 of this report. 

We believe also, however, that significant reform of the exemptions 
structure as it relates to wage garnishment is desirable. 

(1) Policv of Waee Exemption 

The general policy of exemptions is easily adapted to a more specific policy 
applicable in the context of wage exemptions. Enough of the debtor's wages 
should be exempt from wage garnishment to provide the debtor and family with 
the means of subsistence and to permit the debtor to continue as a productive 
member of soaety. This policy competes with the policy that the exemption 
should not prevent wage garnishment from being an efficient and effective means 

Institute of Law Research and Reform, Working Paper, Exemptions from 
Execution and Wage Garnishment (1978, unpublished) [hereinafter 
Exemptions]. 

465 Report for Discussion, supra, note 4 at 331. 
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of debt collection. A third consideration is that the exemption must be designed 
to minimize the burden on the debtor's employer when complying with the 
obligation as garnishee. 

(2) Alternative Structures 

What form should the wage exemption provision take? There are at least 
three main alternatives to consider. 

Prescribed Amounts 

The present wage exemption provisionM sets the amount of the debtor's 
monthly earnings that the garnishee employer is to pay to the debtor 
notwithstanding the garnishment. The amount of the exemption varies according 
to the number of dependants (spouse and children) the debtor has. The employer 
is instructed to use a proportionate figure if the relevant pay period is something 
other than a month, but a debtor who is employed for part of a month is 
nevertheless entitled to the full monthly exemption. The obvious deficiency of 
this structure is the problem of obsolescence. The prescribed amounts go out of 
date quickly because of inflation. 

Discretionary Amount 

In some jurisdictions, England for example, a court or court official 
establishes the exemption in each case. The exemption established by the court, 
unlike the prescribed amount exemption, is tailored to the circumstances of the 
individual debtor.67 As noted previously, this is the kind of exemption 
provided by the Bankruptcy Act.* The wage exemption established under the 
Maintenance Enforcement Act contem~lates the debtor or the director of . 
maintenance enforcement applying to the court to increase or decrease the 
amount of the exemption established by the regulation.@ 

The obvious difficulty with this structure is the administrative burden that 
it would impose on the court system. The officer who sets the exemption must 
be provided with, and take time to consider, information and representations 
about the debtor sufficient for him to determine the appropriate exemption. The 
process would be unacceptably expensive in both time and money. 

We note that even in the bankruptcy system the avoidance of court 
applications to determine the amount bankrupts must contribute from their 
income (and the amount that will be exempt) is encouraged. Bankruptcy trustees 

Rule 483. 

467 16 Halsbury's Laws of England (4th) at §§ 813, 814. 

* R.S.C.1985,c.B-3,~.68. 

469 Maintenance Enforcement Act Regulations, Alberta Regulation 2/86, s. 13. 



286 EXEMPTIONS FROM ENFORCEMENT 

are instructed to request that bankrupts voluntarily pay a portion of their 
earnings to be used in satisfaction of their debts, and guidelines as to the 
appropriate amount for bankrupts to pay, taking into account income levels and 
dependants, are ~ r o v i d e d . ~  

Percentage Exemptions 

Another approach, taken in at least three Canadian jurisdictions, is to 
exempt a certain percentage of the debtor's wages.471 In British Columbia and 
in Manitoba there is a legislated exemption of 70% of the debtor's wages. In 
Ontario, the Ontario Law Reform Commission recommended that the percentage 
be increased from 70% to 85%, and the Legislature raised it to 80%PR The 
approach has also been followed in the exemption provisions applicable to the 
Maintenance Enforcement 

The percentage exemption has two main advantages over the prescribed 
amount exemption. First, inflation would not be a problem. As wages rise to 
cover inflation, so would the exemption yielded by the percentage. 

In the context of specified property exemptions, we have recommended 
that monetary limits be adjusted periodically to account for inflation by a process 
discussed later in this chapter. A periodic adjustment does not completely 
eliminate the inflation problem, however. It simply ensures that there will be a 
response to inflation before the amount of the exemption loses all touch with 
economic reality. 

The percentage exemption is clearly a superior response to inflation. No 
government action of any kind is required. On this ground alone, we consider 
the percentage exemption to be far superior to the prescribed amount exemption 
and a prescribed amount exemption subject to a periodic inflation adjustment. 

470 Houlden and Morawetz, Bankruptcy Law of Canada, Vol. 2, (Toronto: 
Carswell 1984, at 51-71). 

4n Garnishment Act, R.S.M. c. G-20, s. 6; Wages Act, R.S.O. 1980, c. 526, s. 7; 
Court Order Enforcement Act, R.S.B.C. 1979, c. 75, s. 4. 

02 Wages Act, R.S.O. 1980, C. 526, S. 7, was amended in 1983 by S.O. 1983, c. 
68, s. 1. 

Alberta Regulation 2/86, s. 13 provides: 

If the money bound under a notice of continuing 
attachment is owing or payable as wages or salary, 
the sum of $525 plus 30% of that part of the net 
wages or salary that exceeds $525 is exempt from 
attachment during each month. 
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The second advantage of the percentage exemption over the prescribed 
amount exemption is that the debtor would keep a portion of each dollar earned. 
With the prescribed amount exemption, after the debtor has earned that amount 
he or she is working solely for the benefit of creditors. With the percentage 
exemption, the debtor is entitled to keep a portion of each dollar earned, and 
there is therefore a greater incentive to continue earning and to maximize 
earnings. This incentive to continue to earn would be extremely important to the 
effectiveness of the system of continuing wage garnishment that we recom- 
mended previously in this report. 

We think that the percentage exemption is clearly the superior alternative. 

Several other issues arise for consideration if a percentage exemption is 
adopted. What should the percentage be? Should the percent exemption be 
calculated on the debtor's gross or net earnings? Is a minimum prescribed 
amount exemption required to protect the debtor whose income is so low that 
taking any of it by garnishment would leave insufficient income for subsistence? 
Is a maximum limit required where the debtor's income is so great that he or she 
does not reasonably require as much as the percentage exemption allows? 

We have considered each of these issues, and we present our conclusions 
below. We believe that not one provides any reason for us to alter our conclusion 
that the percentage exemption is the preferred approach. 

RECOMMENDATION 109: 

PERCENTAGE EXEMPTION 

The amount of a debtor's wages exempt from 
enforcement should be determined on a percentage 
basis. 

(3) Percentage of What? 

Before talking about the appropriate level of the percentage 
exemption or the amount of any possible minimum or maximum exemption, it 
is necessary to determine the base from which the necessary calculations will be 
made. Should the base from which exemptions are calculated be the debtor's 
gross employment earnings, ignoring any deductions made by the employer? 
Should the base be the debtor's "take-home" pay, the amount that appears on the 
paycheque or that is deposited into the debtor's account? Or should it be 
something in between the two? 

The basic purpose of the employment earnings exemption is to allow 
enforcement debtors' sufficient income to provide themselves and their 
dependants with food, shelter and other "necessities". What goods and services 
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should count as necessities and how much money an enforcement debtor should 
be allowed for them are matters that can be debated endlessly. What is not 
debateable is that the portion of salary that is withheld by the employer for 
income tax, Canada Pension Plan contributions and workers' compensation, 
Alberta Health Care and unemployment insurance premiums is not available for 
the purchase of "necessities", however they are defined and whatever they cost. 
It seems to make sense, therefore, to subtract the amount withheld for these 
statutory deductions from enforcement debtors' gross earnings to get the base 
figure from which the exempt and non-exempt portion of their earnings are 
calculated. This would be consistent with the approach taken by other provinces 
that have adopted percentage  exemption^!^' 

Of course, many employees have other amounts deducted from their gross 
earnings in the calculation of their take-home pay. The possibilities are endless, 
but could include payments on group insurance plans, stock purchase plans, 
RRSPs, savings bonds, parking, club dues, union dues, professional association 
dues, dental plans, and so on. Some of these deductions are voluntary and 
directly benefit the employee. Others are more or less involuntary and may be 
of limited direct benefit to the employee. 

We think it is fairly obvious that voluntary deductions from enforcement 
debtors' paycheques should not be deducted from their gross earnings to establish 
the base from which exemptions are calculated. Such deductions generally 
represent a direct benefit to the enforcement debtor. In any event, they could be 
received as cash if the debtor so desired. 

Some employees incur deductions that are not directly required by statute, 
but which are more or less involuntary. Some of these deductions, such as union 
dues or charges for parking, are work expenses; the amount deducted could not 
be used instead for the purchase of necessities. In that respect, they are similar to 
the basic statutory deductions. However, beyond the basic statutory deductions 
there is no consistency in the involuntary deductions that different enforcement 
debtors may incur. Moreover, apart from deductions that are required by 
legislation, the line between voluntary and involuntary deductions is rather fuzzy. 
Therefore, in the interest of consistency and simplicity, we propose that only the 
basic statutory deductions be subtracted from enforcement debtors' gross earnings 
to arrive at the base from which exemptions are calculated. This base will give 

474 We noted earlier that British Columbia, Manitoba, and Ontario all 
provide percentage exemptions for wage garnishment: see supra, at 
note 471. In each case, the percentage exemption is calculated on the 
basis of the debtor's wages net of statutory deductions. Section 7(1) of 
Ontario's Wages Act provides that "wages" does not include "an amount 
that an employer is required by law to deduct from wages". Section 1 
of British Columbia's Court Order Enforcement Act excludes "deductions 
from wages made by an employer under an Act of the Legislature of 
any province or the Parliament of Canada". Manitoba's definition is 
virtually identical to British Columbia's. 
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a reasonably accurate picture of what income is actually available to the debtor 
for the purpose of paying for food, shelter and other necessities. 

RECOMMENDATION 110: 

CALCULATION ON NET INCOME 

The percentage exemption should be calculated on the 
debtor's gross employment earnings, minus the basic 
statutory deductions: income tax; Canada Pension Plan 
contributions; unemployment insurance premiums; 
Alberta Health care premiums; and workers' 
compensation premiums. 

(4) Minimum Exemption 

We think that there should continue to be a minimum exemption to protect 
the debtor whose income is so low that taking any of it for creditors would leave 
insufficient income for subsistence. If there were no minimum, there would be 
instances where a percentage exemption would leave the debtor without the 
means of subsistence and unable to continue as a productive member of society. 
Unless the debtor had other income or liquid assets, which would not be likely 
if the earned income was low, the choice would be between social assistance and 
bankruptcy, and the debtor and his or her family could suffer great hardship. 

Alberta law now provides a minimum exemption475 (which is also a 
maximum). Although it was established by regulation and not by the Legislature, 
we do not doubt that it embodies the public policy of Alberta. We see no basis 
for suggesting that the public policy of Alberta should be changed so as to 
deprive low-income debtors of the minimum protection that the law now 
provides. 

The Ontario Commission decided against a minimum: 

The Commission has dismissed the possibility of a 
fixed dollar minimum exemption, since it would suffer 
from the same fundamental deficiency as a flat dollar 
exemption; that is, it would be subject to the ravages 
of inflation.06 

475 Rule 483. 

O6 OLRC Part 2, supra, note 57 at 166. 
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We acknowledge this defiaency. It is one of the main reasons that we 
have recommended against continuation of the present prescribed amount 
exemption; however, we are not inclined to reject the idea of a minimum 
exemption because of it. Is it not better that debtors have imperfect protection 
than no protection at all? We think that the better approach is to provide for 
regular review of the minimum exemption to deal with the effects of inflation. 
We discuss the mechanics of such a review later in this chapter. 

What should the minimum exemption be? We can not pretend to have 
found a magic formula that will allow us to answer this question in some 
objectively correct fashion. We can, however, refer to several useful points of 
reference. 

An initial reference point is provided by the minimum wage rate 
established by regulation under the Employment Standards C ~ d e . ' ~  Assuming a 
working month of 22 eight-hour days, a person earning the present minimum 
wage would have a gross monthly income of $792. The minimum wage level has 
been criticized on the basis that it represents an income level that is well below 
the poverty line.m On the other hand, it is well above the present wage 
exemption of $525 for an unattached individual. 

The poverty line itself provides another useful point of reference. Actually, 
we should say "poverty lies". Various organizations estimate poverty lines, and 
any given poverty line will reflect the assumptions and methodology of its author. 
Another point to keep in mind is that although all of the poverty lines we 
mention below pay some attention to the cost of purchasing food, shelter and 
other basic necessities, none are based solely on that criterion. Nevertheless, these 
poverty lines do serve their purpose as points of reference. 

One set of poverty lines is based on a report issued 20 years ago by a 
special committee of the Senate.M For 1987, the last year for which figures are 

* The last regulation was effective September 1, 1988, and set the 
minimum wage at $4.50 per hour. Alberta Regulation 220/88. 

'" See National Council of Welfare, 1989 Poverty Lines (Ottawa: NCW, 
1989), at 6. 

4r) Pooerty in Canada: Report of the Special Senate Committee on Poverty 
(Ottawa: Information Canada, 1984), Appendix [hereinafter Senate 
Committee]. The committee's main recommendation was the adoption 
of a guaranteed annual income for all Canadians. The poverty lines 
were developed to facilitate this recommendation. 

The committee concluded that $3500 per year should be adopted as the 
initial guaranteed annual income for a family of four. This represented 
70% of the committee's estimate of the poverty line for a family of four 
in 1969, and was considered to be the amount that such a family would 

(continued ... ) 
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available, the Senate committee poverty line for an unattached individual was 
$780 per month. Another estimate of poverty lines is that of the National Council 
of Welfare.w The Council's estimate of the 1989 poverty line for an unattached 
individual in a community of more than 500,000 people was $12,037 per year or 
$1003 per month. For an unattached individual in a rural community, it was 
$8901 per year or $741 per month."' The final set of poverty lines we shall 
refer to are based on a formula adopted by the Canadian Council on Social 
~eve lo~men t . "~  The National Counal of Welfare estimated that this formula 
would produce a 1989 poverty line for unattached individuals of $11,800 per year 
or $983 per m ~ n t h . ~  With the exception of the Senate committee's figure, all 
of the preceding figures are based on gross earnings. 

Having considered these points of reference, we think that an appropriate 
minimum exemption for a debtor with no dependants would be $800 a month, 
using 1990 as a base year. Keeping in mind that the minimum of $800 would be 
based on net pay, and that the poverty lines exceed estimates of the amount 
required to purchase basic necessities, $800 seems to bear a reasonable 
relationship to these indices. 

479(...continued) 
require to purchase basic necessities. Figures for family units of different 
sizes were derived from this figure. 

The committee provided a formula for yearly revision of the poverty 
lines. The committee stressed that poverty is a relative concept, so its 
formula is based on inaeases in average disposable family income, 
rather than on inaeases in the price of basic necessities. Therefore, the 
committee's formula results in a steeper rise in the poverty line from 
year to year than would a formula tied to the Consumer Price Index. 
The committee's forumula produces the 1987 figure of $780 mentioned 
in the text. 

1989 Poverty Lines, supra, note 478. 

"' Ibid. at 9.  The Council's estimates are extrapolations of Statistics 
Canada's "low income cut-offs" from previous years. The low income 
cut-off is defined as the income level at which 58.5% of income is 
required for basic necessities of food, shelter and clothing. 58.5% is 20 
percentage points above the percentage of income that the average 
Canadian family spends on these items. 

"2 Canadian Council on Social Development, Not Enough: The Meaning and 
Measurement of Poverty in Canada (Ottawa: CCSD, 1984) at 42,69, cited in 
1989 Poverty Lines, supra, note 478 at 4, note 6. The CCSD's poverty line 
is set at one half of average family income. 

1989 Poverty Lines, ibid. 
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Obviously, the minimum exemption should increase as the size of the 
family unit increases. There is a method of adjustment for family unit size that 
is used by several low-income indices. It was used by the Senate Committeew 
and is still used by the Canadian Council on Social Development. A weighting 
is applied on the following basis: 

Family unit size Weigh tins 

One further unit is added for each additional dependant beyond six. 

We propose the adoption of this system for determining the minimum 
exemption for a debtor with dependants. Applying this weighting system to the 
minimum exemption that we propose, $800, each weighting unit has a value of 
$266. The following minimum exemptions result: 

Number of dependants Weight Minimum exemption 

The minimum exemption for a debtor with no dependants should be 
subject to periodic review and adjustment for inflation, and if it is altered the 
minimum exemptions for debtors with various numbers of dependants should be 
adjusted according to the weighting formula described above. We discuss the 
process for the adjustment of the minimum exemption later in this chapter. 

For the purposes of these exemptions, "dependant" should be defined in 
the same way as it is for income tax purposes, except that it should indude a 
spouse who is being supported by the debtor. Obviously, it must be as simple 
as possible for the employer to determine how many "dependants" an employee 
has. The "TDI" (or equivalent) form that employees must complete for use by 
employers in determining the amount of income tax to withhold from wage 
payments will disclose the number of dependants that the debtor has and 
whether he or she is supporting a spouse. We think that the employer should be 
able to rely on this document. For exemption purposes, we think that the spouse 

Supra, note 479 at 208-09, 211. 
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should be regarded as a dependant if the debtor has claimed any amount for a 
"supported spouse on the TDI or equivalent form." 

Rule 484 allows a creditor to apply to the court to reduce the exemption 
available to one or both of two spouses who both have employment earnings. 
Under the proposal advanced in the preceding paragraph, a spouse who has 
anything more than a very modest income is not counted as a dependant of the 
debtor for garnishment exemption purposes. This would achieve the main 
purpose of Rule 484 without the need for a court application. There might still 
be circumstances, however, where it would be appropriate for the court to have 
a discretion to reduce the minimum exemption to reflect earnings of an 
enforcement debtor's spouse. Thus, we would retain a provision similar to Rule 
484. 

RECOMMENDATION 111: 

MINIMUM EXEMPTION 

There should be a minimum wage exemption. The 
wages of debtors who earn the minimum or less should 
be completely exempt from enforcement. The minimum 
monthly exemption should be $800 for a debtor without 
dependants. f i e  minimum should increase according to 
a weighting formula, where the minimum for a debtor 
with no dependants is weighted as 3, a debtor with one 
dependant is weighted as 5 (minimum exemption 13301, 
a debtor with two dependants is weighted as 6 
(minimum exemption 15961, and thereafter each 
additional dependant adds one weighting unit. 

The minimum exemption for a debtor with no 
dependants should be subject to periodic review and 
adjustment for inflation, and if it is altered the 
minimum exemptions for debtors with various numbers 
of dependants should be adjusted according to the 
weighting formula described above. 

At the moment, a claim for a supported spouse results in a non- 
refundable tax credit. For 1990, no tax credit is claimable for a spouse 
who earns more than $5655 in the year. Such a spouse would not count 
as a dependant for the purposes of the proposed wage garnishment 
exemption. 
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The employer should rely on information supplied by 
the debtor in the TDI (or equivalent) form filed with the 
employer to determine the number of dependants to use 
in the calculations. The debtor's spouse should be 
regarded as a dependant if the debtor has claimed any 
amount for a "supported" spouse on the that form. 

The creditor should continue to have the right to apply 
for a reduction of the amount of the exemption to reflect 
earnings of the debtor's spouse. 

(5) The Percentage 

What percentage of the debtor's wages should be exempt from 
enforcement? Obviously, the goal is to set a percentage that is high enough to 
enable the debtor to survive, but low enough that wage garnishment continues 
to be an effective and efficient means of debt collection. 

We thii that the present wage exemption levels established by Rule 483 
are grossly inadequate. They permit an unmarried debtor an exemption of $525 
per month. A married debtor can keep $700, plus $140 for each child. These 
figures are significantly less than any of the poverty lines referred to earlier. We 
think that they are so low that the debtor would have no incentive to keep 
working. If it was feasible, the debtor might be encouraged to declare bankruptcy 
simply to obtain the benefit of the more generous wage exemptions available 
under that system. We do not think that the level of available exemptions 
between the two systems should be so different as to be a factor in the 
determination of whether a debtor goes into bankruptcy. We do not think that 
the level of the present fixed exemptions provides any useful starting point for 
determination of the appropriate percentage. 

We noted above that in Manitoba and in British Columbia the percentage 
has been set at 70%. In Ontario, it was raised from 70% to 80% in response to an 
Ontario Law Reform Commission recommendation. The Ontario commission 
noted that, in the United States, the Consumer Credit Protection Act provides a 75% 
exemption, and that in states where a similar formula has been adopted the 
exemption ranges from 75% to 87.5%. Of course, in these jurisdictions, there is 
no minimum exemption. Given our proposed minimum exemption, the 
appropriate percentage for use in the system that we recommend will be lower 
than that used in these jurisdictions because the exemption will be a percentage 
of the income in excess of the minimum. 

It would seem clear that a person with a lower income reasonably requires 
a greater proportion of that income than a person with a greater income. This 
truth is recognized in the bankruptcy system of wage attachment. As mentioned 
previously, the Superintendent of Bankruptcy has issued guidelines to bankruptcy 
trustees for use in determining the proportion of bankrupts' income that they 
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should be asked to pay to the trustee. The guidelines suggest that one half of all 
income above the Senate Committee Poverty Lines be paid.& If these 
guidelines are converted to a percentage income exemption, it appears that the 
exemption for a bankrupt with no dependants and a modest income ranges from 
89% to 74%.487 The exemption for a bankrupt who earns just more than the 
poverty level and who has six dependants is 96%. 

We have not recommended the use of a sliding scale for enforcement 
exemptions for fear that the calculations required would thereby become too 
complicated. The effectiveness of garnishment, and especially continuing 
garnishment, depends on the co-operation of the debtor's employer. The system 
must be as simple as possible to operate. In any event, the combination of a 
minimum exemption and an exemption of a percentage of amounts over the 
minimum (up to a maximum) provides a built-in sliding scale. 

We consider it significant to this question also that, in the reformed 
garnishment system that we have recommended, wage garnishment would 
usually be a continuing garnishment. This would argue for a higher exemption, 
because the debtor might require an incentive to continue earning and the 
creditor will receive a steady stream of funds. As there will be a series of 
payments produced by one garnishment, it is perhaps acceptable that each 
payment be smaller. 

A competing consideration is that the amount of the exemption cannot be 
so large that wage garnishment is no longer a useful remedy. We have 
recommended the continuation of the wage garnishment process, and it is not our 
intention that it should be abolished by the exemptions applicable to it. 

Given that we believe that there should be a minimum exemption, as 
discussed above, we think that it is appropriate that the percentage exemption be 
calculated on the portion of the debtor's income that exceeds the minimum 
exemption. We believe that the various considerations are balanced appropriately 
if the exemption is fixed at 50% of income in excess of the minimum exemption. 

Except where income exceeds 150% of the relevant poverty level in 
which case the greater of all income in excess of 150% or 50% of the 
income in excess of the poverty level is to be paid. 

Where the income level is high, the recommended exemption goes as 
low as 40%. 
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EXEMPTIONS FROM ENFORCEMENT 

APPROPRIATE PERCENTAGE 

The percentage for the percentage exemption should be 
50% of the debtor's earnings in excess of the minimum 
exemption. 

(6) Maximum Exemption 

Is a maximum limit required where the debtor's income is so great that he 
or she does not reasonably require as much as the percentage exemption allows? 
For example, should an executive whose net income is $100,000 per year dose to 
$75,000 under the percentage exemption that we recommend? Most people 
would consider this to be too generous, espeaally when it is compared to the 
minimum exemption that we have been discussing. 

Accordingly, we think that there should be a maximum exemption. If the 
debtor's income is greater than the maximum, the amount in excess of the 
maximum should not be exempt. 

In suggesting a level of maximum exemptions, we have considered the 
Superintendent of Bankruptcy Guidelines mentioned previously which suggest 
that the trustee consider requiring payment of that income that is in excess of 1.5 
times the Superintendent Poverty Lines used to determine the minimum 
exemption applicable in b a n k r ~ p t c y . ~  On that basis, and using the 1989 
figures, a bankrupt with no dependants would be required to pay all his or her 
monthly income in excess of $2266.50. 

We consider that an appropriate maximum, and one that is roughly 
equivalent to that suggested to bankruptcy trustees, would be triple the minimum 
for a debtor without dependants. The figures produced by using that factor seem 
to establish a reasonable maximum level of income. 

For a debtor with no dependants, the maximum exemption would be $2400 
per month. The difference between the maximum should be constant regardless 
of the number of dependants. Accordingly, whereas the minimum for a debtor 
with no dependants is $800 and the maximum is $2400, the maximums for 
debtors with various numbers of dependants should be $1600 more than the 
appropriate minimum. 

4 ~ 9  The Superintendent Poverty Lines ("SPL") are 10% higher than the 
maximum of the low income cut-offs established by Statistics Canada. 
The minimum exemption is 150% of the SPL. Consumer and Corporate 
Affairs Canada, Superintendent of Bankruptcy, Directive No. 17R, issued 
December 15, 1988. 
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Number of dependants Minimum exemption Maximum exemption 

RECOMMENDATION 113: 

MAXIMUM EXEMPTION 

There should be a maximum exemption of triple the 
amount of the minimum exemption for a debtor without 
dependants, and the difference between the minimum 
and maximum exemptions should be constant, regardless 
of the number of dependants. 

(7) Portions of a Month 

Rule 483(2) provides that "the amount of exemption applicable is increased 
or decreased proportionately where the period in respect of which the wages or 
salary is payable is greater or less than one month". Of course, such a provision 
is unnecessary for the determination of the exemption when a percentage 
exemption is used; however, it is still required for determining the minimum and 
maximum exemptions applicable when the period in question is greater or less 
than a month. 

It appears that Rule 483(2) is intended to apply where the debtor works for 
an entire month but the garnishment has captured the wages for only a part of 
that month. Where the debtor has worked for only part of a month, the 
exemption is not to be decreased proportionately. Rule 483(3) provides that, "if 
the debtor is employed during part only of a month, he is entitled to the full 
exemption for the month". We think that this provision is appropriate. The 
intention is to ensure that the debtor has at least the amount of the exemption left 
to him or her for the month. It should make no difference whether he or she 
worked full time, part time, or only for part of the month to obtain the income 
out of which the exemption is preserved. Under our proposals, the minimum and 
maximum provisions should apply in full even though the debtor is employed 
only during part of a month. 



- -  - - -  - - - - - - - - - - -  ~ - - -  

EXEMPTIONS FROM ENFORCEMENT 

RECOMMENDATION 114: 

PROPORTIONAL ADJUSTMENT OF MAXIMUM 
AND MINIMUM EXEMPTIONS FOR PORTIONS OF 
A MONTH 

The amount of the maximum and minimum exemptions 
should be increased or decreased proportionately where 
the period for which the wages or salary is payable is 
greater or less than one month, assuming that the debtor 
has earned income for the whole month. If the debtor 
is employed only during part of a month, however, the 
full maximum and minimum exemptions should apply. 

(8) Garnishee's Calculations 

We do not think that the great improvement in the fairness of the wage 
exemption that we believe our recommendations would achieve would introduce 
significantly greater complexity for garnishees than they already are required to 
cope with.@ In fact, we are convinced that the information sent to garnishees 
could be improved vastly to reduce the complexity of the calculations to be 
performed. We believe that a "Return Form" could be developed for use by the 
garnishee in calculating the exemption to be paid to the employee and the 
amount to be paid to the sheriff. The kind of form that we have in mind appears 
at the end of this chapter. 

It has been suggested that the income exemption should not be limited to 
income from employment but should extend to income from property as well. 
The Ontario Law Reform Commission recommended that exemptions should 
apply to all forms of income receipts, not just income from employment. The 
Commission observed that if the exemption was limited to employment income: 

. . . those in receipt of other forms of income, such as 
income from property, would not have the benefit of 

@ We asked the Ontario Law Reform Commission if the percentage 
exemption used in that jurisdiction had created administrative problems. 
We were advised that it does not seem to have been a problem for 
employers to determine the appropriate exemption when the wages of 
an employee are garnished. It was observed that, in the few cases 
where the employer does not comply with the exemption provision, an 
injustice can occur because ". . . sheriffs do not, in practice, scrutinize 
the payments made by garnishees to their offices": Letter from M.A. 
Springman to the Institute (March 1, 1990). 
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any garnishment exemption, even though they might 
be just as dependent on their income for their 
livelihood as individuals in receipt of "employment 
income". 

We disagree. We think that it is appropriate that the exemptions system 
protect only income from employment. The exemptions system should protect 
the debtor's present and future ability to acquire the basic necessities through the 
marketing or other application of his or her personal resources and talents. If the 
debtor owns capital resources that produce income, we think that it is appropriate 
that he or she be expected to use those capital resources to satisfy creditors. We 
do not consider this to be unreasonably harsh. Moreover, it would be 
inconsistent to protect income from capital property but to facilitate enforcement 
against the capital property itself. 

We do think, however, that the present provision in limiting the scope of 
the exemption to cases "where the debt due to an employee is for wages or 
salary" might not be broad enough. That definition might not include such things 
as commissions earned by a real estate agent, or payments made by a taxi 
company to a driver who is technically an independent contractor but otherwise 
in much the same position as an employee who works for wages. These possible 
exclusions would be eliminated if a definition of wages similar to that used in the 
Employment Standards Code was adapted for this application. That act defines 
wages as including "salary, pay, commission or remuneration for work, however 
computed . . .".490 The definition goes on to exclude several forms of payment 
from "wages", only one of which, "expenses or an allowance provided in place of 
expenses", should be excluded for enforcement exemption purposes.@' 

RECOMMENDATION 115: 

SCOPE OF EXEMPTION 

The exemption should not apply to income from 
property. It should apply only to income from 

4~ Employment Standards Code, s. l(s). 

491 The other listed items are: 

i. overtime pay; 
ii. "entitlements", which are defined as vacation pay, general 

holiday pay, and pay in place of notice of termination of 
employment; 

iii. a payment made as a gift or bonus that is dependent on 
the discretion of an employer and that is not related to 
hours of work, production or efficiency; and 

iv. tips or other gratuities. 
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employment, which might be defined as including 
wages, salary, commissions or remuneration for work, 
however computed. 

F. Protection of Future Security 

Should there be a fourth general category of exemptions? Should property 
relating to the debtor's future security, such as a retirement savings fund, a life 
insurance policy or pension funds, be exempt from enforcement? 

At present, these kinds of assets have a measure of protection either 
unintentionally, because they are not vested in the debtor and therefore cannot 
be reached, or through deliberate leg is la t i~n .~  It cannot be said, however, that 
a general policy has been adopted in this area. 

The justification offered for this potential class of exemption is that society 
encourages planning for the future and the taking of steps to ensure that one will 
have a reasonable income in retirement. Indeed, by giving the debtor tax relief 
for putting aside money for the future, society has not only encouraged the debtor 
but also has made a financial investment in the debtor's future security. 

Making arrangements for a financially secure retirement might be 
considered a basic responsibility, and one that is encouraged by society. Where 
a debtor has met that basic responsibility, society should protect the steps taken 
from enforcement processes. It is as much in society's interest that the debtor not 

lnsurance Act, s. 265: 

(1) When a beneficiary is designated, the insurance money, from 
the time of the happening of the event on which the insurance 
money becomes payable, is not part of the estate of the insured 
and is not subject to the claims of the creditors of the insured. 

(2) While a designation in favour of a spouse, child, grandchild or 
parent of a person whose life is insured, or any of them, is in 
effect, the insurance money and the rights and interests of the 
insured therein and in the contract are exempt from execution or 
seizure. 

A similar provision is made for accident insurance in s. 374. 

As for pension funds and pension income see: Employment Pension Plans 
Act, s. 59; Local Authorities Pension Plan Act, s. 42; Members of the Legislat- 
ive Assembly Pension Plan Act, s. 36; Public Service Management Pension 
Plan Act, s. 42; Public Service Pension Plan Act, s. 42; Special Forces Pension 
Plan Act, s. 42; and Universities Academic Pension Plan Act, s. 41. 
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become a future burden on society by reason of creditor enforcement activities as 
it is that he or she not become a present burden. 

Further, it might seem irrational and arbitrary that some debtors are 
protected completely because the capital out of which their future pension 
incomes will be paid is not their property and cannot be enforced against, 
whereas some other debtors, for example, the holders of RRSPs, have no such 
protection because they do beneficially own the capital. The law should promote 
consistency of treatment in this area. 

On the other side, it might be argued that a debtor should be required to 
use present resources to pay present debts. If the debtor wishes to secure future 
income, he or she should do so only after the present slate has been cleaned. The 
social policy of encouraging planning and saving for the future does not suggest 
that this should be done at the expense of one's present creditors. Society 
encourages such frugality and economy as is necessary to produce a fund not 
required for present purposes that can be invested for the future. The frugality and 
economy should be that of the individual whose future is thereby secured, not 
that of his or her creditors. The inconsistency of treatment between debtors who 
own the capital of their retirement security and those who do not should not be 
resolved at the expense of the creditors of the former. 

We do not wish to make any recommendation on this subject. We think 
that the arguments are strong both ways and that the issue has too many social 
and political overtones for us to attempt to resolve it. The proper solution might 
be that no exemption is appropriate in this area, it might be that all future income 
security arrangements should be exempt, or the solution might be that some 
minimum standard of future income security should be exempt and that the 
capital of any such fund beyond the standard should be exigible. 

A similar debate arises over the existing exemption for insurance contracts. 
We observed in our 1978 Working Paper that, so far as the exception operates to 
protect the dependants of the insured debtor from the loss of the proceeds of the 
policy after the debtor has died, the exemption is unobjectionable. To the extent 
that the provision protects money that the debtor pays into an insurance contract 
from which he or she can withdraw or borrow against, however, it goes beyond 
its justification. In 1978, for consultative purposes, we recommended that 
either? 

(1) the insurance exemption should be abolished; or 

(2) the exemption should be limited to provide reasonable 
protection for those who are dependent on the insured. 
Reasonable should be interpreted as relief from hardship 
interpreted objectively. 

493 Exemptions, supra, note 464 at 37. 
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The Canadian Life Insurance Association responded to our working 
recommendation. Among the several points they made were these: 

(1) If it were not for the protection of this provision, creditors 
would be able to terminate life insurance policies held by 
their debtors. Depending on the change in the debtor's 
health and age and changes in the insurance market since the 
time the collapsed policy was obtained, the debtor might be 
unable to replace the coverage at all or at a reasonable cost. 

(2) The cash surrender value to which the creditors might gain 
access would in most cases be of far less benefit to them than 
the insurance proceeds would be to the beneficiaries of the 
debtor when he dies. 

(3) The vast majority of insurance policies are not bought for 
their investment value - they are bought for their 
beneficiary protection value. 

(4) Where a policy is bought to avoid creditors, the purchase can 
be attacked as a fraudulent conveyance. 

These points are of considerable weight. They do not, however, seem to 
answer the objection that in some cases a debtor with the appropriate kind of 
insurance policy is able to divert money that should go to the satisfaction of 
debts. 

We do not wish to recommend any changes in this context either. We 
recommend simply that the policy involved be reviewed by the govenunent. 

RECOMMENDATION 116: 

EXEMPTION OF FUTURE SECURITY PLANS 

The government should establish a policy for the 
exemption from enforcement of future income security 
plans and should review the present policy for the 
exemption of insurance contracts from enforcement. 

G.  Comparison of Existing and Proposed Exemptions 

It might be useful for us to present a comparison of the exemptions that 
apply at present under the Exemptions Act and Alberta Rules of Court (for wage 
garnishment) to the exemptions that we have proposed. The comparison is 
presented in the following table. 
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ASSET CATEGORY 

Basic Necessities 

food 

Clothing 

Shelter 

Rural farmer 

Urban and rural 
nonfanner 

Mobile home 

Ftrrniture 

Motor vehicle 

Medical and dental 
equipment 

COMPARISON OF EXISTING AND PROPOSED EXEMPTIONS 

EXlSTING EXEMPTIONS PROPOSED EXEMPTIONS 

- 12 months supply for debtor and family - same 

- necessary and ordinary clothing of - same 
debtor and family 

home on 160 aaes regardless of value - home on 160 acres regardless of value, 
but only if farming the land, which 
indudes the land on which the home is 
located, and if it is a chief source of liveli- 
hood. 

- home if equity less than $40,000; $40,000 - home if equity less than $40,000; $40,000 
if equity greater if equity greater; portion of exemption if 

home co-owned. No recommendation as to 
whether $40,000 should stay at that level or 
be increased. 

- mobile home if equity less than $20,000; - mobile home if equity less than $20,000; 
$20,000 if equity greater $20,000 if equity greater; portion of 

exemption if mobile home co-owned. 

- furniture, etc., to a value of $4000 - same 

- no exemption in this context 

- no exemption 

-one motor vehicle to a value of $3000, 
or $3000 if only vehicle is worth more and 
is sold. 

- all medical and dental aids and 
equipment for debtor and family; no 
monetary limit. 

Personal sentimental - no exemption - debtor's choice to $500 monetary limit. 
memorabilia 
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ASSET CATEGORY 

Livelihood Exemptions 

General: 

Tractor 

Automobile 

Truck 

EXEMPTIONS FROM ENFORCEMENT 

EXISTING EXEMPTIONS PROPOSED EXEMPTIONS 

- one tractor required in trade and calling - no specific exemption - claimable 
under "tools and equipment". 

- one, if worth less than $8000 and - no exemption in this category (see basic 
required for trade or calling necessities) - claimable under "tools and 

equipment". 

- motor truck required in trade or calling - no exemption - claimable under "tools 
(alternative to automobile) and equipment". 

- books of a professional person if - no specific exemption - claimable 
required in that person's profession under "tools and equipment". 

Tmls and equipment - tools and equipment used in trade or - personal property used in occupation; 
profession; monetary limit of $7500 monetary limit of $10,OOLl; $10,000 if 

claimed equipment is worth more than 
$10,000 and is sold. 

Farm Exemptions: 

Land 

Current debt 
obligations 

- 160 acres actually occupied by debtor 

- suffiaent farm produce to cash to pay: 

a) debts for current crop and livestock 
operation of last six months 

b) current and one year's arrears of 
taxes, or one year's consolidated taxes 

c) cash outlays for next 12 months 
farming operations 

Farm animals and - animals and equipment necessary for 
equipment next 12 months farming operation 

Tractor - one tractor required for farm operation 

Motor vehicle or truck - one automobile ($8000 monetary limit) 
or one motor buck if required for 
agricultural purposes 

Seed grain - seed grain sufficient to seed debtox's 
land under cultivation 

- 160 acres actually occupied by the 
debtor if debtor's chief source of livelihood 
is from farming. 

- same 

- same 

- no specific exemption - included in 
fm equipment exemption. 

- no specific exemption - included in 
farm equipment exemption. 

- same 
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ASSET CATEGORY EXlSTING EXEMPTIONS 

Income Exemption 

Exemption As per Rule 483(1) - 

- $700 married debtor 
- $80 for each dependant 
- $515 for singleparent 
- $140 for each dependant 
- $525 for single debtor 

PROPOSED EXEMPTIONS 

-a  percentage of net income subject to a 
maximum and minimum. 

- net income defined as gross income less 
deductions for income tax withheld, 
Canada Pension Plan contribution, 
unemployment and workers' compensation 
premiums. 

- no specific recommendation except that 
percentage should be between 70% and 
85%. 

- minimum and maximum exemption 

Dependants Minimum Maximum 

H. Excevtions to Exemvtions - 

The enforcement exemptions structure also establishes several exceptions 
- situations where the exemptions do not apply in whole or in part. Several of 
these exemptions exist because of some characteristic of the debtor; others because 
of some characteristic of the creditor. 

(1) Exceptions for Classes of Debtors 

(a) Absconding debtor 

Section 1(2)(a) of the Exemptions Act provides that the exemptions created 
by section 1 are not available: 

(a) when the execution debtor has absconded or is 
about to abscond from Alberta, leaving no wife or 
husband or minor children within Alberta . . . . 

Rule 483(5)(b) provides that the wage exemptions do not apply in the same 
circumstances. 

We think that this exception is unwarranted. If it is intended to deter 
debtors from absconding, we doubt that it has any influence. Furthermore, such 
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an exception smacks of outlawry when it provides that a person who has 
renounced obligations within the province should lose the protection of its laws. 
Exemptions represent necessary property, and the necessity remains even if the 
debtor has behaved badly. The exemption should be lost only if the debtor has 
demonstrated by abandoning property that he or she has no need for it. In our 
Report on Prejudgment Remedies for Unsecured Claimants, we recommended 
that a prejudgment remedy should not be available in respect of exempt 
property.494 This exception is inconsistent with that recommendation. 

RECOMMENDATION 117: 

ABSCONDING DEBTOR 

The denial of exemptions to debtors who have 
absconded or who are about to abscond should be 
abolished; however, exemptions should not apply to 
property that the debtor has abandoned. 

(b) Debts arising from criminal activitv 

Section 1(2)(b) provides that exemptions do not apply to: 

. . . execution issued on a judgment or order . . . 

(iii) for restitution made under the Criminal 
Code (Canada), or 

(iv) for damages and costs, if any, arising out of an 
act in respect of which the execution debtor 
was convicted of an offence under the Criminal 
Code (Canada). 

The intention of the first of these exceptions is puzzling. The Criminal 
Code contemplates a restitution order, in section 491.1, under which the court can 
order the return of property obtained by an accused person through the 
commission of an offence to its lawful owner. There is no question of exemptions 
in this context. The context is not one of seizure under a writ of execution. It is 
simply the return of property to its lawful owner. 

It must be that the reference in subsection (iii) is to the enforcement of a 
compensation order, granted pursuant to section 725 or section 726 of the 
Criminal Code, the civil collection of a fine under section 724, or the collection of 
costs under section 728, and that subsection (iv) relates to a judgment obtained 

494 Prejudgment Remedies, supra, note 5, Recommendation 8 at 184. 
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in exclusively civil proceedings for the damages suffered as a result of criminal 
activity. 

The provision gives priority to the policy of compensating victims of crime 
rather than the policy of exemptions. We do not question the appropriateness of 
that policy choice; however, we do suggest that the language of the provision be 
improved so that it is clear that it does not intend to refer to a restitution order. 

If otherwise exempt property is sold under this exception, and if the 
proceeds are greater than those required to satisfy the debt, the surplus should 
be returned to the debtor. It should not be distributed to other enforcement 
creditors. 

RECOMMENDATION 118: 

DEBTS ARISING FROM CRIMINAL ACTIVITY 

Exemptions should continue not to apply to enforcement 
of debts arising from criminal activity; however, the 
language of the provision establishing the exemption 
should be improved so that it is clear that i t  does not 
intend to refer to a restitution order under the Criminal 
Code. 

If otherwise exempt property is sold under this 
exception, and if the proceeds are greater than those 
required to satisfy the debt, the surplus should be 
returned to the debtor. It should not be distributed to 
other enforcement creditors. 

(c) Corvorations and partnershivs - 

The Exemptions Act is silent on whether or not the exemptions it creates can 
be claimed by a corporation. It appears that exemptions are claimable by 
corporations in some provinces but are not claimable in other  province^.'^^ In 
Alberta, the point has been settled by the courts. 

Haddad, D.C.J (as he then was) said in Western Foundations Borings v. 
Walters Construction Ltd.: 

It is quite evident from an examination of the whole 
Act and the nature of the exemptions granted 

495 Dunlop, supra, note 1 at 339. 
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thereunder that the words "execution debtor" as used 
therein refer to the individual and that all the 
provisions of the statute are designed to apply to 
benefit an individual and his family. 

. . . I am convinced, therefore, that it was never 
intended by the legislature that The Exemptions Act 
should apply to a limited company or corporation of 
any kind . . . 

There is also an Alberta authority that exemptions cannot be claimed by 
partnerships in respect of execution against the partnership assets.* We think 
that this interpretation of the law is sound and that it should be provided 
expressly in the reformed legislation that the exemptions cannot be claimed by 
corporations or by partnerships. 

We do not think that ali incorporated family farm or other small business 
should be treated any differently. Incorporation affords the benefit of limited 
liability to the company's principals. We do not think that they should also have 
the benefit of exemptions. 

RECOMMENDATION 119: 

CORPORATIONS 

The reformed legislation should provide expressly that 
exemptions do not apply to corporations or partnerships. 

(2) Excevtions for Classes of Creditors 

(a) Alimonv creditor 

Both the Exemptions Act and the Rules of Court provide that the 
exemptions that they create do not apply to the enforcement of a judgment or 
order for the payment of alimony or the maintenance of the debtois spouse, 
former spouse or ~ h i l d r e n . ~  

This exception is justified, since the creditors benefited by the exception are 
the people intended to be benefited by the exemption. Debtors' basic necessities 
and wages are exempt so that they can sustain themselves and their families. The 

- -  - - 

4% (1966) 57 W.W.R. 178 (Alta. D.C.) at 182. 

497 MacKinnon v. Beats [I9171 1 W.W.R. 1328. 

498 Exemptions Act, s. 1(2)(b)(i), (ii); Rule 483(5)(c). 
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exemptions themselves should not prevent the debtor's dependants from being 
sustained. 

It might be argued that the justification for this exception does not support 
the total denial of basic necessity exemptions to the alimony or maintenance 
debtor. Arguably, some portion of the exemption should be maintained. 
Furthermore, the justification for the exception might be considered weak in the 
context of the livelihood exemptions. The Ontario Law Reform Commission 
recommended that the alimony debtor be entitled to one half of the basic 
necessity exemption and all of the livelihood exempt i~n?~  

We are not inclined to recommend, however, that the exception be altered 
in this regard. This exception is but one part of the legal mechanism by which 
the enforcement of maintenance and alimony debts is given special treatment. 
The ability of the debtor to pay and his or her own requirements are considered 
by the court when the order is made. The debt is afforded preferred status. 
There is special legislation and a special government office assigned to the 
collection of these debts. We think that it would be inappropriate to recommend 
the reform of one of the elements of this structure without considering it in the 
context of the entire structure. Such an analysis is beyond the scope of this 
project. Accordingly, but with two exceptions, we would recommend that the 
status quo be maintained. 

The first exception arises because the regulations under the Maintenance 
Enforcement Act provide for the exemption of a portion of the debtor's wages 
when they are subjected to the continuing attachment procedure established 
under that act?" There is, therefore, a conflict between the Maintenance 
Enforcement Act and the present exemption legislation. We think that the debtor 
should be in the same position, regardless of which procedures are used, and we 
would alter the exception accordingly to make it consistent with the Maintenance 
Enforcement Regulations. 

The other exception relates to a point on which the present provision is 
silent. If the proceeds of enforcement against property, which would be exempt 
if it were not for this exception, exceed the amount of the alimony or maintenance 
debt, the excess should be returned to the debtor. It should not be available for 
distribution to other enforcement creditors who are not entitled to the benefit of 
the exception. 

OLRC Part 2, supra, note 57 at 94. 

500 Maintenance Enforcement Act. Alberta Regulation 2/86, s. 13. 
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RECOMMENDATION 120: 

ALIMONY AND MAINTENANCE CREDITORS 

Generally, exemptions should not apply to the 
enforcement of alimony or maintenance judgments and 
orders; however, a debtor should be entitled to the 
exemption for wages granted by the regulations under 
the Maintenance Enforcement Act, regardless of whether 
the alimony or maintenance creditor proceeds under that 
act or under the general enforcement procedures. 

If otherwise exempt property is sold pursuant to this 
exception, and if there is a surplus of proceeds after the 
debt is satisfied, the surplus should be returned to the 
debtor. It should not be distributed to other 
enforcement creditors. 

(b) Room and board creditor 

Rule 483(5)(a) provides that wage exemptions do not apply: 

(a) where the debt sued for, or in respect of which 
judgment was recovered, was contracted for board 
and lodging or either of them . . . . 

This kind of exemption is present in some provincial exemptions legislation 
and absent in others. The Ontario Commission recommended against its 
inclusion in the Ontario legislati~n.~"' 

Exemptions provisions are paternalistic to a certain extent, but they 
proceed, at least the wages exemption, they proceed on the assumption that the 
debtor will use exempt wages to purchase current basic necessities. This 
exception seems to attempt to go further than that and to ensure that one possible 
class of provider of basic necessities - the landlord - gets paid from the exempt 
wages. We think that this additional paternalism is unwarranted, and therefore 
we would abolish the exception. 

OLRC Part 3, supra, note 212 at 175. 
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RECOMMENDATION 121: 

ROOM AND BOARD CREDITOR 

The exception to wage exemptions for debts contracted 
for board and lodging should be abolished. 

(c) Creditor for mice of exem~t  DroDertv 

Section 4 of the Exemptions Act provides: 

4 Nothing in this Act exempts from seizure an 
article the price of which forms the subject matter of 
the judgment on which the execution is issued, except 
articles intended for food, clothing and bedding of the 
execution debtor and his family. 

The Ontario Commission considered this kind of exception. It said? 

It seems discriminatory that the debtor's kitchen 
table may not be seized by a creditor who sold him 
food, but may be seized . . . by the aeditor who sold 
him the table. The result has a rather fortuitous and 
arbitrary, although perhaps superficially compelling, 
flavour to it. Today, when mass manufacturing and 
mass distribution to credit-oriented consumers are the 
norm, many merchants expend little time gauging the 
full implications of any financial default on the part of 
the buyers. It is not very likely that the aeditor, in 
selling the debtor a table, envisages that he ultimately 
will have special and exclusive recourse to that table 
should the debtor fail to pay the price. If he thought 
about this matter at all, he might require a security 
agreement in respect of the chattel; more than likely 
he would expect to have access to the debtor's whole 
asset pool, save and except those assets generally 
exempt from seizure. Where, however, the debtor has 
not paid any of his creditors, on balance we do not see 
any justification for granting special privileges to 
certain creditors along the lines [of this exception]. 
Moreover, if the basic rationale for exemption 
legislation is to provide the debtor with the necessities 
of life, both domestic and occupational, the special 
protection for certain creditors afforded [by the 
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exception] does not seem warranted or desirable. 
Accordingly, we recommend its repeal. 

We agree with this reasoning and the conclusion based on it and make the 
same recommendation. 

RECOMMENDATION 122: 

CREDITOR FOR PRICE OF EXEMPT PROPERTY 

The exemptions provisions should apply to the 
enforcement of a judgment for the price of the exempt 
property. The present exception should be abolished. 

(d) Hospital creditors 

Section 8 of the Exemptions Act creates an exception to the exemption of 
agricultural products that are intended to protect the ability of the farm debtor 
to pay current operational  expense^.^ The exemption does not apply to the 
enforcement of a debt in respect of hospital services. 

The provision was introduced in 1942 before the introduction of universal 
health insurance coverage. Whatever limited assistance it gave to hospital 
creditors is no longer needed. The provision is obsolete and should be abolished. 

RECOMMENDATION 123: 

HOSPITAL CREDITORS 

The limited exception created by section 8 of the 
Exemptions Act for hospital creditors should be 
abolished. 

(e) Crown creditors 

The present exemptions legislation does not say that it binds the Crown as 
a creditor. It could be that, notwithstanding this silence, where the Crown 
chooses to use the enforcement system to collect debts owed to it, it is bound by 

'13 Exemptions Act, s.l(l)(c)(ii), (iii), (iv). 
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all the rules of that system, including e x e m p t i ~ n s . ~  Whether or not that is how 
the law stands at present, we think that it should. The debtor is in no less need 
of basic necessities, the property required to earn a livelihood and wages when 
the creditor is the Crown. Generally, the state assumes an obligation to maintain 
its citizens to at least a minimum level. Therefore, when collecting debts, it 
should not deprive citizens of their basic needs. 

RECOMMENDATION 124: 

CROWN CREDITORS 

The reformed exemptions legislation should provide 
expressly that the Crown is bound by it. 

I. Operational Issues 

(1) Comvensatine for the Effects of Inflation 

Early in this chapter, we discussed the problem of obsolescence of specific 
exemptions resulting from inflation. We concluded that the present approach of 
leaving it to the Alberta Legislature to amend the legislation to update the 
monetary limits to account for inflation has been unsuccessful historically and 
should be modified. We suggested that the monetary limits should be adjusted 
periodically to respond to inflation. 

The monetary limits that we suggest should be subjected to periodic 
adjustment to respond to inflation are: 

a. the urban house exemption - $40,000; 
b. the mobile home exemption - $20,000; 
c. the furniture and appliances exemption - $4,000; 
d. the motor vehicle exemption - $8,000; 
e. the personal memorabilia exemption - $500; 
f. the tools of the trade exemption - $7,500; 
g. the minimum and maximum wage exemption - various amounts 

How should this periodic adjustment process be designed? One alternative 
would be to provide an "automatic escalator", which would apply some 
automatically determined multiplier to the monetary limits at regular intervals. 

Alberta Mortgage and Housing Co. v. Ciereszko, Craik and Craik (1987) 50 
Alta. L.R. (2d) 289 (C.A.); Royal Bank v. Black and White Developments 
Ltd. (1988) 60 Alta. L.R. (2d) 31 (C.A.); Director of Soldier Settlement v. 
Snider Estate [I9881 6 W.W.R. 360 (C.A.); Farm Credit Co. v. Holmach 
(Trustee of) (1988) 59 Alta. L.R. (2d) 279 (C.A.); Labour Relations Board v. 
Alberta Manpower et al. (1988) 60 Alta. L.R. (2d) 261 (C.A.). 
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An example of this kind of provision is found in the Canada Pension Plan Act,a5 
which calls for the establishment each year of a pension index calculated using 
the Consumer Price Index published regularly by Statistics Canada under the 
authority of the Statistics Act? The Canada Pension Plan Act requires that 
benefits payable under the act be adjusted annually using the change in the 
Pension Index since the last adjustment. 

We are not inclined to recommend an automatic formula of this kind. 
Indices such as the Consumer Price Index might be the best indicators of inflation 
that exist, but they are no more than an indicator - they are not a precise 
measure of inflation. It is possible, we realize, to obtain a Consumer Price Index 
figure for Alberta and for various kinds of commodities, but no one figure is 
entirely appropriate for use in adjusting the monetary limits appropriate for such 
diverse property as houses, mobile homes, furniture, appliances, automobiles, 
trade tools, etc. We think that the Consumer Price Index should be considered 
an extremely useful indicator; but, as an indicator, it is most useful when there 
is someone to read it, interpret it, and follow its direction if it suggests movement. 

We prefer an adjustment mechanism of the kind that has been used in the 
Judgment Interest Actw Section 4(2) of that statute provides that interest is to 
be awarded on pecuniary damages at a rate to be prescribed by regulation. The 
mechanism for establishing the applicable rate for each year is described as 
follows: 

(3) Before the beginning of each year, the Lieutenant 
Governor in Council may, by regulation, prescribe the 
rate to be applied under subsection (2) for that year. 

(4) If a rate is not prescribed in accordance with 
subsection (3) the rate in effect in the previous year 
continues to apply until the beginning of a year for 
which a rate is prescribed. 

The statute came into force in 1984. Regulations have been passed each year to 
establish the interest rate for the next year.508 The rate has changed three times 
and twice it has been kept the same as the rate for the previous year.- 

R.S.C. 1985, C. C-5, ss 43,45(2). 

506 R.S.C. 1985, C. S-19. Section 22 requires statistics regarding prices and 
the cost of living to be collected, compiled, analyzed, abstracted and 
published. 

Alberta Regulations 364/84,391/84,372/85,373/86,476/87,343/88. 

509 The rate began at 11% for 1984, was moved to 10% for 1985, to 8% for 
1986, 1987 and 1988, and then increased to 9% for 1989. 
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Clearly, the mechanism used in the Iudgment Interest Act is a vast improve- 
ment on a statutorily established rate that might become obsolete before it 
receives legislative attention. It has permitted adjustments when changes in the 
state of the economy rendered them appropriate. It has allowed the rate to 
remain the same when changes in the state of the economy were insufficiently 
significant to require change. 

We recommend that this model be used for the adjustment of the 
exemption monetary limits. The base limit should continue to be specified in the 
statute, but the limits specified should be subject to an adjustment that is to be 
proclaimed by regulation at regular intervals. In the exemptions context, it would 
be desirable, we think, to require that the monetary limits be reviewed at least 
every three years, and that they be adjusted if on such review they are found to 
have been eroded by inflation to a degree that adjustment is considered necessary. 
We think that the discretion of whether an adjustment is required is assigned 
appropriately to the lieutenant governor in council. 

It might be bothersome that interested parties would have to refer to 
regulations to determine the current level of exemptions. We think that this is the 
price of avoiding injustice through obsolescence, and that maintaining exemption 
levels that are sufficient under current conditions is worth it. In any event, for 
the people most affected, debtors, creditors and garnishees, the statute is as 
remote a source of information as are the regulations. A far more important 
source of information to these parties, in particular the debtor and the garnishee, 
is the literature regarding exemptions that the sheriff delivers at the time of 
seizure or that is served with the garnishee summons. If this literature is kept 
up-to-date with the current monetary limits, it matters little whether the primary 
source of the information is the statute or the regulations under it. As far as 
other interested parties -lawyers and sherifFs officers - are concerned, it is not 
too great a burden to require them to inform themselves by reference both to a 
statute and regulations. 

RECOMMENDATION 125: 

ADJUSTMENT FOR INFLATION 

The lieutenant governor in council should examine the 
monetary limits for specific exemptions and the 
minimum wage exemption at least every three years, and 
the limit or minimum should be adjusted accordingly if 
it is considered that any of them have been eroded by 
inflation. 



316 EXEMPTIONS FROM ENFORCEMENT 

(2) Exemptions: Automatic or Granted if Claimed? 

Before 1976, different approaches to exemptions were followed in the two 
divisions of the District Court. In the Northern District, exemptions were treated 
as a right that automatically enured to the benefit of debtors, whether or not they 
asserted the right. In the Southern District, exemptions were looked upon as 
something to be recognized if the debtor took steps to claim the exemption. After 
the two divisions were merged, the amalgamated court adopted a single 
approach. In Curmar Holdings Ltd. v. Harpe?" Stevenson D.C.J. (as he then was) 
held that the exemption need not be claimed. He said: 

I would have been inclined to follow the reasoning 
. . . to the effect that exemption need not be claimed, 
as a matter of interpretation, and I respectfully 
consider the matter to be put beyond doubt by section 
45 of the Seizures Act, which is inconsistent with the 
proposition that the debtor must raise the exemption. 
There is an obligation on the sheriff [not to seize 
exempt property], whether or not the debtor raises the 
objection, and on an application of the kind before me 
I cannot dispose of it simply by saying that since the 
debtor has not raised the question of an exemption, 
the goods are not or cannot be exempt."' 

Stevenson D.C.J. went on to describe the procedure to be followed where 
property that could conceivably be exempt has been seized and a notice of 
objection to seizure has been filed. He ruled that the creditor has an obligation 
to give the debtor notice that the issue of exemptions will be dealt with at the 
application for removal and sale. In the practice that has grown out of the Curmar 
decision, this is usually accomplished by the creditor asking in the notice of 
motion for an order declaring the property not to be exempt. 

At the application for removal and sale, that the property has been seized, 
given the obligation on the sheriff not to seize exempt property, is taken as 
establishing a prima facie case that the property is not exempt. The evidential 
burden of establishing otherwise then shifts to the debtor. If the debtor does not 
attend the application, then the issue is resolved against him or her by default. 
If the debtor does attend and offers evidence that the property is exempt, the 
court must make a determination. 

We think that the ruling of Stevenson D.C.J. in Carmar is not only what the 
law is but also what the law should be. The reformed statute should expressly 
say so, and the Carnuzr procedure should be incorporated into the reformed 
legislation. 

510 Supra, note 110. 

511 Ibid. at 79. 
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We think also that one exception is necessary. Where the subject of 
enforcement is land, we think that it is reasonable that the onus be on the debtor 
to claim the exemption and to establish that the land being enforced against is 
within the description of the exemption. The Carmar procedure cannot be 
applied, because there is no "seizure" to give rise to the pres-mption of exigibility 
and no automatic avvlication where the issue can be addressed. We discussed x .  

the occasions when the debtor might apply for an order determining the exempt 
status in Chapter 6 .  

RECOMMENDATION 126: 

EXEMPTIONS EXIST AS OF RIGHT 

The reformed legislation should provide expressly that 
exemptions, with one exception, are applicable 
automatically. The procedure mandated by Stevenson 
D.C.J. in C a m a r  Holdings v. Harpe should be 
incorporated into the reformed legislation. The exception 
should be the shelter exemption. Land against which 
enforcement proceedings are taken should be presumed 
not to be exempt unless the debtor claims the 
exemption. 

(3) Waiver of Exemvtions 

Should the debtor be able to waive an exemption, and allow otherwise 
exempt property to be seized? 

We think not. The discussion of the policy of exemptions at the beginning 
of this chapter indicated our view that exemptions exist for the good of the 
debtor, creditors and society. The debtor and creditors should not be able to 
prejudice soaety's interest by waiving them. Exemptions establish a limit beyond 
which no debtor should be permitted to fall or jump. Therefore, any purported 
waiver of exemptions by an enforcement debtor (or someone who might become 
an enforcement debtor in the future) should be ineffective. We do not suggest, 
however, that a person should be prevented from disposing of or dealing with 
property that would be exempt from enforcement proceedings. 

RECOMMENDATION 127: 

WAIVER OF EXEMPTIONS 

Exemptions should not be waivable by the debtor. 
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(4) Relevant Time 

What should be the relevant time for characterizing property for the 
purposes of exemptions? 

In Amalgamated Credit Union v. Letwin?12 the sheriff seized a truck that, 
at the time of seizure, was required by the debtor in his trade and calling. By the 
time of the application for removal and sale, the debtor had abandoned his 
former trade and calling, thus it could not be said that the truck was required for 
it. The seizure was held invalid. The relevant time for characterizing the 
property was held to be the time of seizure. The Exemptions Act exempts property 
from "seizure under a writ of enforcement". Obviously, the seizure was invalid. 

In an annotation to Letwin, 513 Professor Dunlop suggests that if the facts 
had been reversed and a truck - not exempt at the time of seizure - had had 
the characteristic necessary to qualify it for exemption at the time of the 
application, by a strict application of the present law it could not be considered 
exempt. He suggested also that an equitable judge would probably exercise his 
or her discretion under section 29(5)(d) of the Seizures Act to adjourn the sale on 
generous terms so that the strict application of the law would not result in 
injustice. 

We suggest that the sensible approach is that the relevant time for 
characterizing the property should be when the question is being asked. If the 
property was exempt at the time of seizure, but not at the time of the application 
to deal with the debtor's objection to seizure, the purposes of the exemptions 
provisions will not be served by holding it to be exempt. Exemptions should not 
be considered to be exemptions from seizure; they should be considered 
exemptions from enforcement. Property should not be seized if it is exempt at 
the time of seizure, and it should not be ordered sold if it is exempt at the time 
of the application for sale. 

RECOMMENDATION 128: 

RELEVANT TIME 

The determination of whether or not property is exempt 
should be based on the facts at that stage of the 
enforcement process when the issue of exemptions is 
relevant. Property exempt at the time of seizure, but no 
longer exempt at the time of the application for the sale 

-- - - - 

5'2 (1983) 23 Alta. L.R. (2d) 30 (M.C.Q.B.). 

513 C.R.B. Dunlop, Annotation to Amalgamated Credit Union v. Letwin, ibid. at 
31. 
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order, should not be considered exempt, and vice versa. 
The exemptions should be considered exemptions from 
enforcement, and not from seizure. 

(5) Extended Exemution 

In the context of the shelter exemption, the motor vehicle exemption and 
the "tools of the trade exemption", we recommended that, where the value of the 
debtor's property is beyond the monetary limit and the property is sold, that 
portion of the net proceeds up to the level of the monetary limit should be paid 
to the debtor. We recommended that, in the case of the house exemption, the 
funds paid to the debtor should be exempt for six months, as long as they could 
be identified with the exempt s0urce.5~' In the case of the motor vehicle and the 
tools exemptions, we recommended that the funds be exempt on the same basis, 
but for the shorter period of 60 days.515 

A comparable situation arises when the debtor voluntarily sells exempt 
property, with the intention of replaang it; or when exempt property is stolen or 
destroyed and the debtor receives cash from the insurer; or when, as is now 
common, the debtor's wages are paid directly into his or her bank account; or 
even when the debtor deposits a pay cheque into his or her account. It has been 
held that the proceeds of a voluntarily sale of exempt property are not 
exempt.516 

We think that, in the case of the exempt portion of enforcement sale 
proceeds and in the case of a voluntary sale of exempt property, the cash into 
which the exempt property has been converted should be exempt for a period 
long enough to permit the debtor to convert the cash back into exempt property. 
We think, however, that it should be a condition of this "extended" exemption 
that the fund for which the exemption is claimed is not mixed with any other 
fund. The creditor should not be delayed and the courYs time should not be 
wasted by applications to determine which part of a mixed fund is the remaining 
proceeds of a sale of exempt property, especially when it would have been simple 
for the debtor to have kept the fund separate when it was created. If the 
proceeds are mixed with another fund, the exemption should be lost. 

We have considered whether or not a similar provision should be made for 
the exempt portion of a debtor's monthly wages. It was held in a Manitoba case 
that, although wages deposited directly into a bank account by the debtor's 

514 See Recommendation 102, supra, at 274. 

515 See Recommendation 104, supra, at 277 and Recommendation 108, supra, 
at 284. 

516 Regal Distributors Ltd. v. Freele [I9311 1 W.W.R. 299; Re Burns et al. and 
Lock (1977) 4 Alta. L.R. (2d) 258. 
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employer are still wages and subject to the exemption until they are removed 
from the account, they would not have been exempt in a bank account if they had 
been paid to and deposited by the debtor, or if they had been removed from the 
original account and deposited into another.'" This creates a curious anomaly. 

Unfortunately, we do not think that it is practical to resolve this anomaly 
by providing that wages paid into a bank account by a debtor maintain their 
exempt status. We think that the consequence of doing so would be to encourage 
frustration in the garnishment of bank accounts, for debtors would be forever 
objecting to the garnishment of bank accounts because the funds in the account 
included exempt wages. 

The "extended" exemption is tolerable in the case of the exempt portion of 
the proceeds of the sale of exempt property or any sale of exempt property 
because the situation is not likely to arise frequently, and it will be practical for 
the debtor to maintain the exempt fund separate from all other funds and easy 
to establish the source of the fund. If the extended exemption idea was applied 
in the case of exempt wages, however, claims that a garnisheed bank account was 
made up of exempt wages would be common and the need for judicial 
intervention would arise regularly. We do not think that it would be practical to 
require the debtor to keep wages separate from all other funds because that 
would require the opening of a new bank account each month. 

RECOMMENDATION 129: 

EXTENDED EXEMPTION 

Where the debtor is paid the exempt portion of the 
proceeds of an enforcement sale, or where exempt 
property is voluntarily sold by the debtor, the fund 
should be exempt for 60 days following the conversion, 
provided that the debtor keeps the fund separate from 
all other funds. This extended exemption should be lost 
if the fund is mixed with other funds. In the case of the 
sale of the debtois house, the period of the extended 
exemption should be six months. 

(6) Survival of Exemutions 

Section 5 of the Exemptions Act provides that exemptions survive the debtor 
and continue as long as the exempt property is in the use of the surviving spouse 

517 Holy Spirit Parish Credit Union a. Kwiatkowski (1969) 68 W.W.R. 684 (Man. 
Q.B.). 
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or minor children of the debtor and is necessary for their maintenance and 
support. 

Section 6 contemplates the selection of exempt property in a class being 
made by the surviving spouse or family of a deceased execution debtor. 

We think that both provisions should be continued in the reformed 
legislation; however, the reformed provision should be drafted to avoid the result 
in Re FergusonT8 where none of the creditors of the debtor had obtained 
judgments at the time of his death. It was held that the debtor was never "an 
execution debtor". None of his property was exempt from seizure because none 
of it was subject to seizure; thus his widow could not have the benefit of section 
5. 

Egbert J. was unable to interpret this unfortunate result away. He said: 

This, of course, creates a completely absurd situation. 
From the debtor's standpoint he is in a better position 
if his creditor drags him into court and obtains 
judgment against him than if the creditor shows 
leniency and consideration and refrains from taking 
action; from the creditor's standpoint he is in a worse 
position if he goes to the expense of obtaining 
judgment against his debtor than if he merely stood 
passively by and did nothing. But the absurdity is 
created by the statute itself, and is one which must be 
corrected by the legislature and not by the courts. 

We recommend that the Legislature take up this 32-year-old invitation. 
The absurdity could easily be removed by removing the adjective "execution" 
from before the noun "debtor". 

RECOMMENDATION 130: 

SURVIVAL OF EXEMPTIONS 

Exemptions from enforcement should continue to apply 
after the death of the debtor as provided for at present. 
The debtois spouse and minor children should be able 
to claim the deceased debtor's exemptions also where 
the judgment being enforced was obtained against the 
estate after the debtor's death. 

(1957) 23 W.W.R. 521 (Alta. T.D.). 
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(7) Selection within the Class 

The present Exemptions Act section 6 provides that, where the debtor owns 
more of an exempt class of property than is exempt (ie, his furniture exceeds 
$4000 or there is more than a year's supply of food), the debtor may select that 
portion of the class of property that shall be exempt. 

The Ontario commission proposed an improvement to the equivalent 
Ontario provision that we wish to adopt. First, they recommended that the 
debtor should be required by the sheriff to select at the time of seizure. If the 
debtor fails or refuses to do so, the sheriff's officer should make the selection.519 

RECOMMENDATION 131: 

SELECTION WITHIN THE CLASS 

The debtor should continue to have the right to select 
the particular items in an exempt class of property that 
shall be exempt. The debtor should be required to make 
the selection at the time of seizure. If the debtor fails to 
do so, the selection should be made by the sheriff's 
officer conducting the seizure. 

(8) Instruction to Sheriff 

Section 7 requires the sheriff not to seize property that appears to be 
exempt. It also protects him from liability if in good faith he seizes property that 
is exempt. 

Section 45 of the Seizures Act pennits the seizure of exempt property where 
the sheriff "considers it impracticable to except from the goods and chattels seized 
those goods and chattels-that are exempt &om seizure;'. The sheriff is further 
authorized to hold the seized goods until "he can conveniently ascertain the goods 
and chattels exempt from seizure", at which time he is to release the exempt 
goods to the debtor. 

We would continue both provisions. In the reformed legislation, they 
should appear in greater proximity than they do now. We propose no alteration 
to the procedures that the sheriff uses at present to resolve doubts about the 
status of any property. 

'I9 OLRC Part 2, supra, note 57 at 100. 
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RECOMMENDATION 132: 

INSTRUCTION TO SHERIFF 

The sheriff should be instructed by the reformed 
legislation not to seize property that appears to be 
exempt. The instruction should be subject to the same 
qualifications as appear now in section 7 of the 
Exemptions Act and in section 45 of the Seizures Act. 

(9) Disuute Resolution 

Questions and disputes over whether or not particular property is exempt 
can be brought before the court in several ways. 

The most frequently used method is for the debtor to file an objection to 
seizure on the ground that the property is exempt. The issue will then be 
determined upon the creditor's application for an order permitting sale of the 
seized property. 

The second method is provided by section 7(2) of the Exemptions Act: 

A creditor, on notice of motion to the debtor, may 
apply to the Court of Queen's Bench for an order 
declaring any specific goods of the debtor to be not 
exempt from seizure under this Act. 

As a result of Carmar Holdings Ltd. v. H~rpe:~' the usual practice is for the 
creditor to combine an application for such an order with the application for an 
order permitting sale. This provision should be continued. 

Another method is provided by section 9 and requires the sheriff to refer 
any dispute over the claim of an exemption to the court. This provision should 
be continued. 

An additional method, under our proposals, would be for anv interested 
party to bring application for a determinakon'of the issue pursuant tdthe general 
application procedure recommended elsewhere in this report."' 

Supra, note 110. 

"' See Recommendation 5, supra, at 28. 
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RECOMMENDATION 133: 

DISPUTE RESOLUTION 

The creditor should continue to have a right to apply for 
an order declaring any specified property of the debtor 
to be not exempt from enforcement. 

The requirement that the sheriff refer any dispute over 
the claim of an exemption to the court should be 
continued. 

(10) Distress Exemptions 

Section 2 of the Exemptions Act sets out the exemptions from seizure 
pursuant to a distress by a landlord for rent. Consideration of the exemptions 
that are appropriate in that context is beyond the scope of this reform project. 
Accordingly, we make no recommendation with regard to section 2, except that 
it be preserved in another statute if, as we recommend, the Exemptions Act is 
repealed by the enactment of the statute incorporating the recommendations of 
this report. The Iandlord and Tenant Act seems to us to be the proper statute to 
receive the provision. 

RECOMMENDATION 134: 

EXEMPTIONS FROM DISTRESS SEIZURE 

The present section 2 of the Exemptions Act, which deals 
with an unrelated matter, exemption from distress 
seizure by a landlord for rent, should be moved to 
another appropriate statute, probably the Landlord and 
Tenant Act. 



EMPLOYER'S EXEMPTION R- 
(See page 298) 

Name of Employee: 

Number of Dependanb from TD1 form: 

Step 1: Calculation of Net Pay: Step 3: Calculation of Payment to Sheriff 

Gross Wages Due: A Net Pay (Line H) R 

Deductions: Actual Exemption 

Income Tax 
Employee CPP 
Employee UIC 
Employee WCB 
Compensation 

Total Deductions 
(Add B,C,D,E,& D 

Net Pay (A minus G) 

(Line Q) S 
B 
C Payment to Sheriff 
D (R minus S) T 

Step 2: Calculation of Exemption 

Step 4: Payment to Employee 

G Exempt Pay 
(Line I or Line Q) U 

H 

Net Pay (Line H) I 
Minimum Exemption 
(from Table) 1 

Difference (I minus J) 
(enter nil if J exceeds I) K 

INSTRUCTIONS TO EMPLOYER: 

1. Pay sheriff amount T. 
2. Pay employee amount U. 
3. Give copy of completed form to employee. 
4. Give copy of completed form to sheriff. 

If amount K is greater than 0, proceed to Step 2.2. 
If amount K is nil, enter 0 in Line T in Step 3 and 
enter net pay (Line I) on Line U in Step 4. 

Net Pay over Minimum 
Exemption (amount K) 

Per cent Exemption 
(50% of Line L) 

Minimum Exemption 
(from Table) 

Preliminary Exemption 
(M plus N) 

Maximum Exemption 
(from Table) 

TABLE OF 
AND MAXIMUM EXEMPTIONS 

L Dependants Minimum Maximum 
Exemption Exemption 

M 0 800 2400 
1 1330 2930 
2 1596 3196 

N 3 1862 3462 
4 2128 3728 
5 2394 3994 

0 
[For each dependant in excess of five (5) add $266 
to both minimum and maximum] 

Actual Exemption 
(lesser of Lines 0 and P) Q 



CHAPTER 10 
DISTRIBUTION OF PROCEEDS 

A. The Sharing Princiule 

(1) The Common Law Prioritv Svstem 

The principle governing the distribution of judgment enforcement proceeds 
at common law was "first come, first served". The first creditor to deliver a writ 
of execution to the sheriff would receive money raised by the sheriff out of the 
debtor's assets before creditors who delivered writs later. 

The principle was consistent with legal theory regarding the effect of the 
writ of execution. Delivering a writ of execution to the sheriff gave the creditor 
a quasi-proprietary interest in the debtor's assets. The assets were "bound in 
favour of the execution credit~r:~ and any subsequent writ would "bind" assets 
that were already bound. The "interest" of the subsequent creditor in the debtor's 
assets must be subject to the interest of the first. 

The same principle applied to other enforcement procedures. The first 
creditor to take proceedings to attach a debt owed to the debtor bound that debt 
and took priority over a creditor who attached and bound that same debt 
later.5u Charging orders against the assets of a debtor were honoured in the 
order they were obtained. 

A justification advanced for the common law rule is that it rewards 
diligence: 

. . . it not infrequently happens that where there are or 
may be several claims against money the person who 
gets in first gets the fruits of his diligenceT4 

Diligence would not be rewarded, however, if it ended with the filing of 
the writ. Priority would be lost if the writ was allowed to become " d ~ r r n a n t " . ~ ~  
This would occur if the creditor instructed the sheriff not to levy upon the writ, 
or not to proceed with the sale of seized assets. A writ could not be used solely 
to gain priority over other creditors. Priority could only be had by pursuing 
execution. The concept of dormancy provided a fruitful ground for priority dis- 
putes among execution creditors. 

" Statute of Frauds (1677), 29 Charles 11, c. 3, s. 15. 

' ~ 3  Tate v. Corporation of Toronto (1892) 3 P.R. 181. 

524 lames Bibby v. Wood [I9491 2 All E.R. at 21. 

' ~ 5  Dunlop, supra, note 1 at 414. 
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Historically, the courts recognized the virtue of pari passu sharing among 
creditors in some situations. When the collection process was equitable or 
dependant upon judicial discretion, the "first come, f i s t  served principle gave 
way to the sharing prinaple. In George Lee and Sons v. Olink, Russell L.J. said: 

. . . where an estate which is the judgment debtor's is 
insolvent, . . . then a garnishee order nisi should not 
be made absolute because an equitable remedy such 
as a gamishee order should not be given if the effect 
will be to prefer one creditor over another.526 

The sharing principle was also used in both English and Canadian in bankruptcy 
legislation. 

(2) Creditor's Relief Legislation 

In 1880, Ontario enacted the first Creditors Relief Act? It "relieved 
creditors from the common law priority rule desaibed above. Section 4 stated: 

. . . there shall be no priority between or among 
creditors by execution from superior or county courts. 

The enactment was apparently motivated by the repeal of the federal 
insolvency law that same year.'" The Ontario Law Reform Commission has 
desaibed the history as follows: 

It would appear h a t  the reason for the enactment. . . 
was the impending repeal of the 1875 Dominion 
insolvent Act [38 Vict., c. 16 repealed by 43 Vict., c.11 
which would have left Ontario and the other 
provinces without any legislation under which the 
property of a finandally embarrassed debtor could be 
required to be distributed equitably among all the 
creditors of the debtor. With the repeal of Canada's 
only bankruptcy and insolvency legislation, creditors 
would be forced in every case to fall back on the "first 
come, first sewed regime. . . . Recognizing the need 

526 [I9721 1 All E.R. 359 (C.A.) at 361. The same sentiment was expressed 
in Mainland v. Cave [I8921 W.N. 142 (C.A.). In that case, equitable 
execution was refused because it was sought to gain priority over other 
creditors where the judgment debtor had died leaving an estate insuffi- 
dent to pay all his debts in full. 

' ~ 7  43 Vict., c. 10. 

528 Although the act contained the declaration that it was not intended to 
interfere with insolvency laws and was intended to apply "to all debtors 
whether insolvent or not": ibid. s. 28. 
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for and the desirability of "a measure of equal 
distribution of the property of execution creditors", the 
government of the day called for the enactment of 
suitable legislation in Ontario "without dela~".~" 

Proportional sharing among creditors, which under the federal insolvency 
legislation had governed only the distribution of the estate of an insolvent person, 
would apply, under the new act, to the distribution of the proceeds of execution 
whether or not the debtor was insolvent. 

In this first act, the sharing principle was not applied to the proceeds of 
garnishment proceedings unless the debtor's exigible good or lands were 
insufficient to satisfy all creditors. In 1886, the application of the principle was 
expanded -albeit modestly - to the distribution of the proceeds of attachment 
under absconding debtor legislation and the distribution of money in court 
belonging to the execution debtor. 

All creditors who had writs of execution or "certificates of debt" in the 
hands of the sheriff at the time of the seizure, or who delivered writs or 
certificates within one month thereafter, were entitled to share. Certificates of 
debt could be obtained pursuant to a summary procedure established by the act 
for the non-execution creditors of execution debtors. 

The original act did not contemplate any priority among execution 
creditors whatsoever. Because of an error in the legislation, there was no priority 
even for the costs of the creditor who instructed the sheriff to take the steps that 
produced the distributable fund? Subsequent amendments corrected this 
erro?' and, in addition, created a special priority for wage creditors to the ex- 
tent of three months' wages.53z 

The North West Territories was the first jurisdiction to follow Ontario's 
lead. In 1893, it enacted the Creditors Relief O r d i n a n ~ e , ~  which is the 
progenitor of the present Alberta legislation. 

5w Ontario Law Reform Commission, The Enforcement of Judgment Debts and 
Related Matters, Part V (Toronto: OLRC, 1983) at 9 [hereinafter OLRC 
Part 51; see also Law Reform Commission of British Columbia, Report on 
Creditors' Relief Legislation, A New Approach (Vancouver: LRCBC, 1979) at 
6 [hereinafter LRCBC Creditors' Relief]; Dunlop, supra, note 1 at 415. 

UO Section 10 suggested that priority for "the costs of the creditor under 
whose writ the amount was made" would be granted later in the act, 
but it was not. 

531 (1886) 49 Vict., c. 16, s. 35. 

" An Act Respecting Wages (1885) 48 Vict., c. 29. 

" 1893 O.N.W.T. No. 25. 
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This legislation largely followed the Ontario model, but there were 
sigruficant differences. It did not, for example, require the sharing of garnishee 
proceeds in any circumstances, nor was there any equivalent to the Ontario 
certificate process. Instead, the Ordinance created a judicial discretion to enlarge 
the period after seizure during which creditors could f ie  executions and join the 
sharing g r o ~ p . ~  Priority was granted to the instructing creditor, for the costs 
of the seizure and sale that produced the money being distributed, and to wage 
claimants in the same manner as the amended Ontario act. 

Other provinces adopted the sharing principle over the course of the 
ensuing decade."' By 1903, the only common law province that still retained 
the common law priority rule was Prince Edward Island, and neither it nor 
Newfoundland has ever adopted the sharing principle. Common law priority 
remains in force in these jurisdictions today. 

(3) The Present Alberta Legislation 

The evolution of the original Ordinance into the present statute has 
involved significant changes. The scope of application of the sharing principle 
was enlarged to include the proceeds of garnishment, equitable execution and 
several other processes. A "certificate process" similar to that contained in the 
original Ontario act was introduced. 

In 1934, the existing Alberta statute was repealed and replaced by the 
Execution Creditors Act,% which, with several minor amendments, is in force 
today. The ordering of the provisions of the act was sigruficantly altered in the 
new legislation. The declaration of the aeditors relief policy ("there shall be no 
priority among creditors by execution") was removed. 

(4) Assessment of the Sharing Principle 

The policy foundation of the ECA is the "sharing principle". The proceeds 
of judgment enforcement processes taken against a debtor should be shared 
among all the execution creditors of that debtor proportionally according to the 
amount of their individual judgments; Is this principle appropriate for the 
distribution of enforcement proceeds? 

There was no direction as to when it would be appropriate to exercise 
the discretion. 

535 Manitoba, in 1895: The Queen's Bench Act 58-59 Vict., c. 6; New 
Brunswick, in 1902: Creditors Relief Act, 2 Ed. VII, c. 17; British 
Columbia, in 1902: Creditors Relief Act, 2 Ed. VII, c. 3; Nova Scotia, in 
1903: Creditors Relief Act, S.N.S. 1903, c. 14. 

U6 S.A. 1934, C. 8. 
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(a) Phvsical limitations to sharing 

There are situations where the physical limitations of a distribution system 
make first come, first served the more appropriate rule. Where the commodity 
being distributed is not capable of division, it provides a practical means of 
choosing among those who have a rightful claim. 

For example, the seats on a bus cannot be subdivided. Distribution of the 
seats among the passengers waiting at the bus-stop according to the order in 
which they arrived there seems fairer than random selection. It is certainly more 
orderly - and less violent - than a frenzied rush to the bus door and more 
practical than seats being allocated by the driver on the basis of the greatest need 
to ride. 

The first come, first served principle is also used when the commodity is 
divisible and the supply is sufficient to satisfy all claims fully. For example, at 
a busy restaurant, the physical limits of staff, equipment and space usually render 
it impossible to deliver meals to all customers at the same time. First come, first 
served brings equity and order to the situation. In such cases, it is the attention 
of the server that is being distributed. The physical circumstances make it 
impossible to divide the burden of waiting for that attention equally. 

Neither of these physical limitations affects the distribution of judgment 
enforcement proceeds. The commodity being distributed - money - is readily 
divisible." If there are staff, equipment or space limitations in the sheriff's 
office, they do not prevent equal division of the burden of waiting for full 
satisfaction among execution creditors.= 

(b) Rankine the morality of claims 

If there is no such physical limitation, then the first come, first served 
principle is preferable only where there is greater merit, morality or justice to the 
claim of the first creditor who delivers a writ to the sheriff. 

Clearly, the claims of execution creditors are not all of equal legal or moral 
merit. Some have been recognized legislatively as deserving preference. Among 
those that are of equal legal merit, there are some that are arguably entitled to a 
moral preference; however, a ranking of claims according to their respective 
moral merits cannot be made without significant investigation of the 
circumstances. Even then, such a ranking can be unreliable. It is impractical to 

"7 Although the original quantity might be so small that the portions after 
division are insignificant to the individual creditors and division might 
not be warranted. 

U8 The proposition that the sharing principle is more expensive to 
administer than the first come, first served principle is addressed below. 
For present purposes, it is enough to observe that there are no physical 
limitations that make administration of the principle impossible. 
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build into the system a means of determining and extending preference on such 
grounds. 

This is so whether the distribution system is founded on the sharing 
principle or the first come, first served principle. Neither distinguishes between 
claims of unequal merit The characteristics that make one creditor morally 
entitled to preference over another are not necessarily found in the first creditor 
to deliver his writ to the sheriff. 

(c) The reward of dilieence - 

The traditional justification for the first come, f i s t  served principle is that 
it rewards diligence. The sharing principle, at least as implemented at present, 
might tend to discourage diligence and initiative, since the product must be 
shared with creditors who have done nothing but f i e  a writ. Does this provide 
a basis upon which to prefer the first come, first served system? 

This factor was of particular concern to the British Columbia Law Reform 
Commission when it considered the fairness of the sharing principle as 
implemented in the British Columbia legislation: 

In its pursuit of equality among unsecured creditors a 
Creditors' Relief Act is capable of yielding results 
which, in many cases, might be regarded as unfair. 
The basis of the a d  is that a creditor whose 
enforcement measure directly or indirectly produces 
money, should be required to give up that money for 
distribution among all unsecured creditors who 
establish claims. In effect, the fruits of the labour of 
creditor A must be yielded up for the benefit of 
creditors B and C as well. 

For example, debtor D owes $2,000 to A, $10,000 to B 
and $5,000 to C. If A proceeds to judgment against D 
and through various enforcement measures realizes 
$1,700, that money would be distributed as follows: 

Even if A were adequately compensated for the costs 
of his enforcement measure (which is not the case 
under the present act) he might be forgiven for 
regarding B and C as "parasites." 

. . . While the policy of equality may be sound in the 
abstract, if the pursuit of it encourages and indeed 
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rewards parasites, is commercial morality significantly 
advanced? 

In our analysis, these observations do not constitute an indictment of the 
sharing principle; in fact, they confirm the equity of that principle. The judgment 
enforcement proceeds distribution system divides up more than judgment 
proceeds. It also distributes the effort and the cost of the processes that produce 
distributable funds and those that fail to produce anything. 

In the present legislation, the sharing principle is not applied to the 
distribution of the enforcement effort. The burden of that effort is borne by the 
person who undertakes it. Only a portion of the actual cost of successful 
enforcement efforts is paid to the creditor who undertook them before the 
distribution to other creditors is made. Where enforcement efforts are un- 
successful, a portion of their cost can be added to the judgment of the creditor 
who initiated them. This creditor might recover those "costs" if there is a further 
distribution to creditors; but neither the successful nor the unsuccessful creditor 
receives any additional compensation for the effort undertaken. 

Therefore, the aspect of creditors relief legislation that the Law Reform 
Commission of British Columbia thought unfair is one that is unaffected by the 
sharing principle. Therefore, although this might be a deficiency in the 
legislation, it does not reflect negatively on the sharing principle. 

(d) Creditor acceptance of the sharing principle 

Credit is a fundamental component of commerce and the economy. It is 
essential that credit grantors accept and have confidence in the system by which 
debt obligations are enforced. Any erosion of that acceptance and confidence 
might have significant undesirable effects. 

The Law Reform Commission of British Columbia suggested that a 
comprehensive and efficient implementation of the sharing principle in an 
improved statute could seriously erode creditor acceptance of the system."' It 
suggested that the present statute is not so much accepted as tolerated by British 
Columbia aedit grantors. They tolerate it because there are so many imperfec- 
tions in the statute's implementation of the sharing principle - so many ways 
that creditors can achieve priority and avoid sharing. If comprehensiveness and 
consistency of application were introduced into the existing regime, the sharing 
principle might become unacceptable. 

It is unlikely that such a situation exists in the Alberta context. The ECA 
is more comvrehensive than its British Columbia eauivalent. The former statute 
applies to garnishee proceedings; the latter does not. Although there are 
enforcement processes and situations to which the Alberta statute does not apply, 

LRCBC Creditors' Relief, supra, note 529 at 17. 

540 Ibid. 
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or to which its application is unclear, these are of minor significance compared 
to execution and garnishment. 

It is doubtful that Alberta creditors hold any perception that a significant 
opportunity exists to avoid sharing. In the 96 years that the sharing principle has 
been in effect in this jurisdiction, it has had no detrimental effect on the 
willingness of creditors to grant credit. Credit has flourished under the sharing 
regime, and this is as likely because of, as in spite of, the sharing principle. 

Alberta creditors might criticize some aspects of the present system, such 
as its treatment of the creditor who took the initiative. They might object to 
reforms that would broaden the application of the system, such as applying it to 
direct payments from debtor to creditor. Such criticisms and objections, however, 
do not challenge the policy foundation of the present statute - the sharing 
principle. 

(e) Administrative efficiencv 

Surveys carried out by the Law Reform Commission of British Columbia 
revealed remarkable diversity and inconsistency in the application of the British 
Columbia Creditors' Re114 Act by British Columbia sheriffs.%' Similar surveys 
of Alberta sheriffs might well show the same thing. The ECA is hardly a model 
of good drafting. If its application were found to be inconsistent and 
complicated, no one would be surprised. 

We are certain, however, that if such deficiencies exist they do not impede 
effective application of the policy of the act and are capable of elimination. 

In any event, administrative inefficiencies would raise concerns about the 
implementation of the sharing principle, not necessarily about the principle itself. 
We think that the sharing principle has no intrinsic quality that makes it incapable 
of consistent and efficient application. 

As to cost, the sharing principle is probably more expensive to administer 
than the common law system. Significantly more extensive and sophisticated 
records must be kept. Occasionally, there are complicated distribution proposals 
to prepare. The act contemplates several opportunities for judicial intervention 
where the sheriff's participation is required. 

The administrative cost, however, has not been considered prohibitive, or 
even significant, in the long history of the legislation in Alberta. Modern 
technology could be employed to simplify and reduce the cost of record keeping. 
Further, since enforcement processes are undertaken for all execution creditors, 
the system avoids the cost of wasteful repetition of effort. 

Ibid., Appendix B at 56. 
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In balance, the relative complexity and cost of the sharing system do not 
diminish its practical acceptability. 

(f) Sharinp ~r inc ide  in insolvency lekslation 

In 1919, the federal government enacted the Bankruptcy which 
invokes the sharing principle by requiring proportional division of an insolvent 
estate among creditors. The void created by the repeal of the federal insolvency 
legislation in 1880, which had motivated the enactment of the first creditors relief 
legislation, ceased to exist. 

The British Columbia Law Reform Commission reasonedw that the 
availability of the sharing principle in the federal legislation justified its removal 
from the legislation governing the distribution of judgment enforcement proceeds. 
The commission thought that sharing is appropriate only where the debtofs es- 
tate is insufficient to satisfy all creditors. If subsequent enforcement efforts will 
produce funds sufficient to satisfy the other creditors, there is no point in making 
the first creditor undertake those efforts or waiting until another creditor does. 
If such efforts are unlikely to produce sufficient proceeds, the other creditors can 
invoke the sharing principle by taking proceedings under the Bankruptcy Act? 

We are not attracted to this reasoning. Rarely is it obvious whether or not 
subsequent enforcement processes will produce funds sufficient to satisfy all 
execution creditors. Probably, the greater the number of executions that the 
debtor allows to remain unsatisfied, the less the likelihood that further proceeds 
will be produced. It seems reasonable, in these circumstances, to design the 
distribution system on the assumption that there will be insufficient recovery to 
satisfy all creditors. 

We do not think that it is a significant objection that early creditors are 
required to wait until subsequent efforts have produced distributable funds. The 
duration of the wait is kept to acceptable limits by the requirements that seizure 
and garnishment be undertaken for the total amount of subsisting executions and 
that distributions occur in a timely manner after the fund is produced. 

We consider it proper to distribute the wait for full satisfaction evenly 
among those who wait. As there is no particular virtue in being first in line, it 
is inequitable to impose a longer wait to those later in line. 

542 Bankruptcy Act, S.C. 1919, c. 36. 

54) LRCBC Creditors' Relief, supra, note 529 at 17,20. 

Section. 24 of which makes leaving an execution unsatisfied for up to 
four days preceding an advertised sheriff's sale an act of bankruptcy 
entitling any creditor to file a petition, assuming that the total debts 
exceed $1000. 
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We should note that the constitutionality of the sharing principle in 
provincial execution legislation was affirmed by the Privy Counal in 1894."~ 

(g) Conclusion 

We consider the sharing principle to be preferable to the f is t  come, first 
served principle for application to the distribution of enforcement proceeds. 

This conclusion is supported by the response to the tentative 
recommendation to retain the sharing principle contained in our Report for 
Discussion No. 3, Remedies of Unsecured Creditors, May 1986. The majority of 
respondents were in favour of retention. Most of these, but not all, were also in 
favour of improvements to the treatment of the active creditor. A few other re- 
spondents were grudgingly prepared to acquiesce in retention. The analysis 
above has addressed the points raised by the few who supported abolition of the 
principle. 

The sharing principle has been assessed recently by several other law 
reform agencies.% All except the Law Reform Commission of British Columbia 
have concluded that it is appropriate as the governing policy for the distribution 
of enforcement proceeds. 

RECOMMENDATION 135: 

THE SHARING PRINCIPLE 

The existing policy foundation of the ECA, the sharing 
principle, should be retained. The proceeds of 
enforcement processes against a judgment debtor should 
be shared among the judgment creditors of that debtor 
proportionally according to the amount of the creditors' 
individual judgments. 

"5 Attorney General of Ontario v. Attorney General of Canada [I8941 A.C. 189 
(Voluntary Assignments Reference). 

546 New Brunswick Remedies, supra, note 146; LRCBC Creditors' Relief, 
supra, 529; OLRC Part 5, supra, note 529; New South Wales Law Reform 
Commission, Draft Proposal Relating to the Enforcement of Money 
Judgments, 1975; Payne Committee, supra, note 42. 
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B. Auulication of the Sharing Princiule - 

(1) All Enforcement Processes 

What monies should be shared under the sharing principle? Should there 
be any enforcement proceeds that are not shared? 

The first creditors relief legislation in this jurisdiction re uired only money 
raised by the sheriff under a writ of execution to be shared.' The proceeds of 
enforcement steps that did not historically involve the sheriff, such as 
gar~shInent and equitable execution, were not subjected to the sharing principle. 

Gradually, the scope of application was enlarged by amendment. In 1898, 
it was made clear that the proceeds of a sale of land under execution were 
intended to be e ha red.^ The principle was also extended to the proceeds of 
attachment of the property of an absconding debtor. In 1910 the principle was 
extended to the proceeds of equitable execution, and the sheriff was authorized 
to apply for an order attaching a debt owed to an execution debtor where the 
debtor's exigible property was insufficient to satisfy all the  execution^."^ The 
principle was applied also, at least by inference, to money paid to the sheriff by 
a debtor without any execution sale having occurred.550 

The Execution Creditors Act enacted in 1934551 extended the sharing 
principle to the proceeds of garnishee  proceeding^.^^ This was the final 
enlargement of the scope of application of the principle, except for a 1952 

"' An Ordinance to Abolish Priority Among Execution Creditors, 1893 
O.N.W.T., No. 25, s. 3(a). 

See infra at 358. 

549 Creditors' Relief Act S.A. 1910, c. 4, ss 23,35. 

550 Ibid. s. 19(3), which directed that where the debtor voluntarily paid the 
sheriff a sum sufficient to satisfy all subsisting writs (or where there was 
only one subsisting execution and the voluntary payment was 
insufficient to satisfy it), the sheriff was to pay the money directly to the 
execution creditors (or creditor) without waiting for the expiration of the 
"grace period, which at that time was one month, and without making 
the entry in his records required for receipts that were to be shared. 
Although the section did not expressly say so, presumably, if such a 
payment was insufficient to satisfy all the subsisting writs, the sheriff 
would make a pari passu distribution of it after the expiration of the 
grace period. 

Execution Creditors Act, S.A. 1934, C. 8. 

552 Ibid. ss 3, 6 .  
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amendment to the Seizures which provided that excess proceeds of a sale 
of property seized under a power of distress would be distributed among 
execution creditors pursuant to the sharing principle. 

During the course of the past century, the scope of application of the 
principle has gradually expanded to the point where today it applies in seven 
situations: 

a. the seizure of property under a writ of e x e c u t i ~ n ; ~  

b. the seizure of the property of an absconding debtor under a writ of 
attachment;555 

c. the proceeds of garnishee p r ~ c e e d i n ~ s ; ~  

d. the proceeds of seizure of property in "proceedings in the nature of 
equitable e~ecu t ion" ;~~  

e. funds in court belonging to the execution debtor;558 

f. payments made to the sheriff without there having been a 
seizure;559 and 

g. excess proceeds of a sale of property seized under a power of 
distress to which the Seizures Act applies.560 

The scope of application of the sharing principle is not, however, as certain 
and precise as this list suggests. The legislation, and judiaal interpretations of it, 
give rise to several uncertainties. For example: 

a. Although the early legislation dearly was intended to apply to the 
proceeds of execution sale of land, there is no provision to that 

An Act to Amend the Seizures Act, S.A. 1952, c. 84, s. 3. 

ECA, s. 2(a). 

Ibid. s. 2(b). 

Ibid. s. 2(c). 

Ibid. s. 2(d). 

Ibid. s. 7. 

Ibid. s. 13. 

Seizures Act, s. 46. 



DISTRIBUTION OF PROCEEDS 

effect in the present act. Judicial doubt has been expressed as to 
whether or not such proceeds are required to be shared.561 

b. Although section 2(b) of the ECA requires the sharing principle to 
be applied to the proceeds of seizure under a writ of attachment 
(presumably meaning a writ of attachment under Rule 485, which 
authorizes seizure before judgment of the property of an absconding 
debtor), no sale of the property seized under such a writ is 
permitted until the plaintiff has obtained judgment and issued 
execution. Therefore, the section is either inconsistent with Rule 485 
or redundant. 

c. In Giguere v. pilon,56' the court held, albeit obiter, that the proceeds 
of equitable receivership were not subject to the sharing principle. 
This view is inconsistent with section 2(d) of the ECA, especially 
when the legislative ancestor of that provision is considered.563 It 
expressly applied the sharing principle to the monies received by a 
receiver appointed by way of equitable execution. 

d. The uncertainty described p rev io~s ly ,~  as to whether the 
principle applies where the sheriff receives a voluntary payment 
that is insufficient to satisfy all the executions that he holds, has 
been continued in the present section 13. 

There are also a few situations to which the sharing principle has a limited 
application or does not apply at all: 

a. It probably does not apply to the proceeds of a charging order 
under the Judgments Act, 1838, a remedy that is available but rarely 
invoked in Alberta.565 

b. The principle does not apply to voluntary payments made to an 
execution creditor to secure discharge of a writ of execution against 

- - - - - - - - - - 

561 Seel Mortgage Investment Corporation v. Tri-Dell James Const. Ltd. (1981) 32 
A.R. 299 (Q.B.) [hereinafter Seel Mortgage]. In that case, and more 
recently in Province of Alberta Treasury Branches v. Floral Holdings Ltd. et 
al. (1989) 65 Alta. L.R. (2d) 6 (Q.B.), it was held that the ECA does not 
govern the distribution of the surplus in a mortgage foreclosure among 
creditors with writs registered against the title to the foreclosed land. 

562 (1976) 66 D.L.R. (3d) 693 (Alta. S.C.T.D.). 

563 Creditors' Relief Act, S.A. 1910, c. 4, s. 23. 

For a discussion of voluntary payments, see note 550. 

(U.K.) 1 & 2 Vict., C. 110; see also Dunlop, supra, note 1 at 428. 
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the debtor's land to permit alienation of the land unencumbered by 
the writ.% 

c. The principle does not apply to payments made by an execution 
debtor directly to an execution creditor. 

d. The application of the principle to the proceeds of interpleader 
proceedings is limited to sharing among those creditors who 
partiapated in the  proceeding^.^^ 

While there might be disagreement as to whether the sharing principle 
should be applied to the situations identified in the previous paragraph, we 
believe that it would not now be controversial to require application of the 
principle to all money that comes into the sheriff's hands by virtue of his holding 
a writ of enforcement against a judgment debtor, regardless of the enforcement 
process that produced the fund, be it seizure, garnishment, enforcement against 
land or receivership, or any other court-ordered enforcement process. 

RECOMMENDATION 136: 

APPLICATION TO ALL ENFORCEMENT 
PROCESSES 

All monies that come into the sheriff's hands because of 
the existence of a writ of enforcement, regardless of the 
process by which the money was raised, should be 
distributed among enforcement creditors according to 
the sharing principle. 

(2) Direct Pavments to Creditors 

The sharing principle does not apply at present to payments made by the 
debtor directly to the creditors.568 Under the present system, a debtor can get 
rid of an aggressive creditor who is threatening seizure or other enforcement 
process by making payment directly to the creditor. The aggressive creditor 
might well be prepared to accept less than full satisfaction if the payment exceeds 

566 Land Titles Act, s. 123(c). 

567 ECA, S. 33. 

568 The only voluntarily paid money that is required to be shared under the 
present legislation is money paid to the sheriff by the debtor or 
someone else without the sheriff having effected a seizure. ECA, s. 13. 
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the creditor's probable share on a distribution to which the sharing principle 
applied. 

There can be no such advantage to either the execution debtor or the 
creditor if the payment is made after commencement of an enforcement process. 
Section 4(5) of the ECA prohibits release of seizure on the instruction of one 
creditor if the sheriff holds subsisting executions for other creditors. Section 15 
prohibits the termination of other enforcement processes in similar circumstances. 

The discharge of a writ of execution at the Land Titles Office, in return for 
direct payment by the debtor to the creditor, is contemplated by the Land Titles 
Act. Section 123 provides that a writ of execution ceases to bind the debtor's land 
upon the filing of a discharge executed by the execution creditor. There is no 
provision requiring the registration of the writ to be maintained for the benefit of 
other execution creditors. 

The debtor is not completely free to choose which of several creditors to 
pay. The Fraudulent Preferences Act is intended to prevent the application of the 
debtor's assets for the exclusive satisfaction of one or more of his or her creditors 
to the prejudice of the others. The statute's application, however, is confined to 
payrnents or transfers made when the debtor is insolvent, unable to pay debts in 
full, or on the brink of insolvency. Its operation is also subject to several 
exceptions, some of which are notoriously uncertain and potentially irrational in 
scope. The effectiveness of the statute in preventing direct payments that would 
prejudice some creditors is questionable. 

Should the sharing of direct payments be required? We do not think so. 
Such a requirement would remove the motivation for making them. No relief 
would be obtained by making payment in response to a creditor's threat of en- 
forcement. Threats to initiate enforcement processes might decrease, but the 
actual use of enforcement processes would increase. In any event, we do not 
think that such a requirement could be enforced effectively. 

A requirement that direct payments be shared would likely be extremely 
unpopular with judgment creditors. This was considered sigmficant by the 
Ontario Law Reform Commission, which recommended against application of the 
sharing principle to direct payments.569 

Obviously, the sharing principle cannot apply to all transfers of a debtor's 
wealth to creditors. A demarcation must be drawn between situations to which 
sharing applies and ones to which it does not. Payments made by debtors to 
creditors who have not obtained judgment or execution, and payments made in 
the ordinary course of business, fall on the "not to be shared side. Practicality 
dictates that payments made in response to a demand letter or other extrajudicial 
pre-action collection effort should also be excluded from sharing. 

569 OLRC Part 5, supra, note 529 at 40. 
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Voluntary payments made to a creditor who has judgment and execution 
should also be placed on the not to be shared side of the line. The taking of 
judgment and issuing of execution should not work to the prejudice of a creditor. 
An execution creditor should not be in a worse position in respect of direct 
payments than one who has not proceeded to judgment or execution. The system 
should not provide even more encouragement than it does at present for creditors 
to take aggressive extrajudicial collection steps in preference to going to judgment. 

We conclude that the demarcation should not be made on the basis of 
whether or not an execution has been issued. It should be made on the basis of 
whether or not the debtor's assets have come into the hands of the sheriff either 
as a result of an enforcement process or as a voluntary payment. Direct payments 
to execution creditors compare more closely to direct payments to non-execution 
creditors to which sharing cannot apply than to the proceeds of enforcement 
processes to which sharing does apply. 

Like the Ontario Law Reform Commission, we look to the legislation 
relating to impeachable transactions to provide an effective safeguard against 
unfair allocations of the debtor's wealth. We recognize that the present Alberta 
legislation, the Fraudulent Preferences Act, is in need of considerable improvement 
if it is to provide a sufficient safeguard. 

RECOMMENDATION 137: 

DIRECT PAYMENTS 

The sharing principle should not be applied to direct 
payments made by an execution debtor to an execution 
creditor. 

(3) "subsisting Executions" 

The ECA directs the sheriff to distribute enforcement roceeds among t' those creditors for whom he holds "subsisting  execution^".^ A subsisting 
execution"' is one that either has been received by the sheriff within the year 
preceding the distribution or in respect of which he has received a "renewal 
~ t a t e m e n t " ~ ~  in the preceding year." 

570 ECA, S. 10(l)(b). 

571 Ibid. s. l(e). 

5R lbid. ss 28, 29. The statement must disclose any satisfaction of the debt 
or any agreement by the creditor to stay or suspend proceedings under 
the writ. If there has been no such activity, the notice must state the 
amount "leviable" under the writ. 
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The concept of the subsisting execution was first introduced in the 1934 
Alberta act. Alberta and the Northwest Territories are the only jurisdictions to 
use it. In the other jurisdictions, creditors with executions are entitled to share 
during the entire duration of their executions; however, the writ expires after a 
shorter period than in ~ l b e r t a . ~  If the debt has not been satisfied when the 
writ expires, a new writ can be issued and entitlement to share is restored. 

The effect of the one-year rule is to require some activity on the part of 
each execution creditor to maintain eligibility to share. The level of required 
activity, however, is low. The creditor need only file a "renewal statement" 
annually?75 Creditors who at common law would have lost priority for 
allowing their writs to become "dormant" are not eliminated from the sharing 
group. This is a source of considerable frustration to creditors who actively 
pursue enforcement. Later in this report, we recommend reforms that we think 
will substantially reduce that f r~s t ra t ion .~~  

The requirement of the renewal statement, and the similar requirement, in 
section 28 of the ECA, that a creditor advise the sheriff of any payment received 
on account of the debt, also ensures a measure of certainty as to the amount 
outstanding on each execution at the time an enforcement procedure is 
undertaken or a distribution is made. A creditor who fails to advise the sheriff 
when the amount owing on the creditois writ decreases is liable for damages 
incurred by any resulting excessive seizure or atta~hment.5~ 

We believe that it is appropriate to limit entitlement to share to those en- 
forcement creditors whose writs have been filed or "renewed"578 in the year 
preceding the distribution. Such a requirement promotes activity, albeit 
minimally, and certainty as to the amount owing to each creditor entitled to 
share. We consider this worthwhile. The present concept of the subsisting 
execution should continue to limit entitlement to share in the reformed legislation. 

5n(...continued) 
5n Under Rule 363, a writ of execution expires on the expiration of the 

judgment upon which it is based. A judgment expires, unless renewed, 
when the period during which an action could be brought on it ends. If 
more than a year has passed since a writ of execution or a renewal 
statement was delivered to the sheriff, the writ is not subsisting even 
though it has not expired. 

574 One year in British Columbia, Nova Scotia and the Yukon Territory; two 
years in New Brunswick and Manitoba; six years in Ontario. 

575 ECA, S. 29. 

576 See infra at 350 ff. 

ECA, s. 30. 

578 In our recommendation, we have substituted the words "statement of 
status" for "renewal statement". 
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Currently, section 28 of the Seizures Act provides that an execution creditor 
who enters into an agreement whereby proceedings under a writ of execution are 
to be stayed or suspended must so advise the sheriff. There is, however, no 
indication as to whether or not the sheriff is to include a creditor who has entered 
into an agreement to that effect in subsequent distributions. We think that it 
should be made clear that the answer is "No". Such a writ should not be 
considered subsisting after such advice has been given. 

RECOMMENDATION 138: 

SUBSISTING WRITS OF ENFORCEMENT 

Distribution of enforcement proceeds should be made 
only among those creditors whose writs of enforcement 
or statements as to the status of the judgment debt owed 
to them have been delivered to the sheriff and have 
been registered in the Enforcement Registry within the 
year preceding the distribution. 

A writ of enforcement should be considered "subsisting" 
until one year has elapsed from either the date of its 
entry in the Enforcement Registry or the date on which 
the most recent statement of status was registered in the 
Enforcement Registry. 

The present requirements, that a creditor advise the 
sheriff of any payments received in satisfaction of the 
judgment debt and of any agreement whereby 
proceedings under a writ or execution are to be stayed 
or suspended, should be continued. In the latter case, 
the writ should cease to be subsisting during the 
suspension. 

(4) Territorial Limitation 

The present law imposes a second limitation on eligibility to share in a 
distribution of enforcement proceeds. Only those execution creditors who have 
subsisting writs filed with the sheriff making the distribution are entitled to 
share.579 An execution creditor who has a subsisting execution in the hands of 
the sheriff of another judicial district will not be included in the distribution. To 

579 ECA, S. lO(2). 
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be certain of inclusion in every possible distribution, a creditor would have to 
maintain a subsisting writ with each of the sheriffs in Alberta. 

We have proposed that the writ of enforcement be effective throughout 
Alberta. The delivery of a writ of enforcement to one sheriff will bind the 
debtor's assets throughout the province, not just in the judicial district of the 
sheriff to whom it is delivered. 

The distribution of enforcement proceeds should also be province wide. 
When a sheriff makes a distribution, every creditor who has a subsisting writ of 
enforcement registered in the Enforcement Registry should be included, regardless 
of whether or not the writ was filed originally with the sheriff making the 
distribution. 

RECOMMENDATION 139: 

PROVINCE WIDE DISTRIBUTION 

Distribution of enforcement proceeds should be made 
on a province-wide basis. Every creditor who has a 
subsisting writ of enforcement against the debtor in the 
Enforcement Registry should share, regardless of the 
sheriff to whom the writ was delivered originally for 
registration in the Enforcement Registry. 

(5) The Certificate Procedure 

The ECA contains three provisions that ameliorate the potential harshness 
of excluding creditors who do not have subsisting executions. These are the 
"certificate pro~edure" ,~  the "grace periods' and the "reserved shareMB2 
provisions. We conclude that none should be retained in the reformed legislation. 

The certificate procedure is a summary procedure by which a creditor can 
obtain a writ of execution and be admitted to the sharing group. The procedure 
can be invoked by a creditor who has not obtained judgment and whose debt is 
overdue, if the sheriff has seized the debtor's goods under a writ of execution or 

580 Ibid, ss 18-26. 

Ibid. s. lO(2). 

582 Ibid. s. 41(1). 
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if a debtor has allowed ". . . an execution against his lands to remain unsatisfied 
for 9 months after it has been placed in the sheriffs handsu.= 

The creditor serves the debtor with a notice that the procedure is being 
invoked and with an affidavit setting out the particulars of the claim. The 
creditor then serves the notice on creditors who has a subsisting execution against 
the debtor and files the affidavit, notice, and proof of service with the clerk, along 
with a certificate from the sheriff showing that the preconditions to invoking the 
procedure exist and listing the creditors who have subsisting  execution^.^^ 
Judgment is issued 10 days after service unless the debtor or another creditor 
disputes the claim within that time.% Therefore, the process saves five days on 
the minimum time required for the normal process leading to default 
judgment.% 

The debtor, or another creditor, may dispute the claim by filing an 
affidavit, stating the grounds of dispute, within the 10 days following ser~ice.'~' 
The creditor then has a further 10 days in which to apply to a judge for a 
summary determination of the ~laim.~" The judge can either allow or disallow 
the claim, but it is not contemplated that he or she can direct the trial of an issue. 

In practice, the certificate procedure is used rarely. Several explanations 
are possible: 

a. creditors are generally unaware that the procedure exists; 

b. aeditors do not wish to give other creditors, as well as the debtor, 
the opportunity to dispute their claims; 

c. aeditors do not wish to risk summary dismissal of their claims; and 

d. the procedure is not significantly more efficient than the normal 
default or summary judgment procedures. 

583 Ibid. S. 18. Rule 347 states that every writ of execution is issued against 
both the goods and lands of the debtor, so the reference to "execution 
against l and  is superfluous. 

ECA, S. 19. 

585 Ibid. s. 20(1). Longer periods are prescribed where service is effected 
out of Alberta. 

% A default judgment can be obtained 15 days after the date of service of 
a statement of claim if the defendant files no defence: Rules 85, 142. 

588 Ibid. S. 22. 
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The Ontario Law Reform Commission recommended the abolition of the 
certificate process on grounds of p r i n ~ i p l e . ~  It acknowledged that, by provid- 
ing an easy means of joining the sharing group, the certificate process discourages 
creditors from moving against the debtor's assets quickly to avoid sharing, and 
allows creditors to be accommodating to defaulting debtors. It observed that the 
procedure reduces the likelihood of one creditor fortuitously gaining advantage 
over another whose action has foundered in procedural doldrums. 

Nevertheless, it could not: 

. . . sanction the scheme of distribution that allows 
non-judgment creditors to take advantage of some- 
times costly and time consuming efforts of judgment 
creditors responsible for the realization of enforcement 
proceeds.590 

This argument might be relevant to an assessment of the sharing principle, 
but it does not support a recommendation to abolish the certificate procedure. 
It is no more unfair or frustrating to an execution creditor to have to share the 
proceeds of his or her efforts with a non-execution creditor than with an inactive 
execution creditor. That unfairness and frustration should be addressed by 
introducing greater equity into the distribution of the burdens of the enforcement 
pro~ess.~'  Abolition of the certificate process would not address them 
appropriately. 

We make the same recommendation, for a purely pragmatic reason, as the 
Ontario commission. The certificate procedure is not used; it is excess legislative 
baggage. This is sufficient reason to abolish it.592 

RECOMMENDATION 140: 

THE CERTIFICATE PROCESS 

The certificate procedure contained in the ECA should 
be abolished. 

OLRC Part 5, supra, note 529 at 43. 

See infra at 350 ff. 

592 In Report for Discussion, supra, note 4 at 348, 349, we tentatively 
recommended the abolition of the certificate process. We received only 
one comment on that recommendation. The comment was in agreement 
with it. 
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(6)  The Grace Period 

The second ECA provision, which ameliorates the harshness of excluding 
creditors who do not have subsisting executions, is the l4day  "grace period.593 
Creditors who deliver a writ of execution or renewal statement to the sheriff 
during the 14 days following the sheriffs receipt of a distributable fund are 
eligible to participate in the d i s t r i bu t i~n .~  

A grace period has always been a feature of the creditors relief legislation 
in force in this jurisdiction, although its length has fluctuated. The other 
provinces' creditors' relief statutes also contain grace periods, which range from 
14 days to two months. 

The grace period provision could have been intended to serve either or 
both of two purposes. It might have been intended to give a creditor who learns 
that the sheriff is about to make a distribution a chance to join the sharing group, 
or it might have been intended to prevent the arbitrary exclusion of creditors who 
were about to file executions when the sheriff received a fund for distribution. 
We think that it fails to achieve either. 

Fourteen days is not long enough for a creditor to obtain judgment by 
default using the normal processes. It is probably not even long enough for the 
operation of the certificate procedure unless service can be effected efficiently. 

Even if the grace period were long enough, that the sheriff has received 
money and that the grace period is running is not likely to come to the attention 
of other creditors. Section 9 of the ECA requires the sheriff to record every 
receipt. Presumably, the record is available for the inspection of creditorsT5 but 
it is not common practice for creditors to inspect it. A vigilant creditor would 
probably consider it more worthwhile to inspect the files of the sheriff and the 
clerk relating to the debtor so that he or she could learn about enforcement 
proceedings taken by other creditors before they produced money for distribution. 
Such a creditor could likely have an execution in the sheriff's hands before the 
grace period commenced. It would be purely fortuitous if a delay in getting 
judgment was overcome and execution was obtained during the grace period. 

593 ECA, s. 10(2)(b). 

Section 23 of the ECA is a parallel provision. It provides that any 
creditor whose writ expires during the grace period shares anyway. 
Presumably, expiration covers both becoming non-subsisting and going 
out of force because of the expiry of the judgment upon which the writ 
is based. 

595 Although the act does not say that it is. 
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We expect, in fact, that it is usually fortuitous when a creditor joins the 
sharing group during the grace period.% The vast majority of creditors do not 
have any idea before commencing action against a debtor whether or not other 
creditors have executions against the debtor - much less whether there have 
been enforcement efforts made. 

Most suits are reactions to a debtor's default, not to the enforcement 
actions undertaken by another creditor. Accordingly, it is a matter of chance 
whether an execution is delivered before the receipt of money by the sheriff, 
during a grace period, or after the 14 days has expired. 

The delayed "cut-off' established by the grace period is no less arbitrary 
than a deadline established at the time that the sheriff receives the distributable 
fund. 

We think that the grace period provision does not serve any useful purpose 
and should be abolished. The execution creditors entitled to share should be 
those who have subsisting executions in the sheriff's hands at the time that a 
distributable fund is received by the sheriff. 

The same conclusion was reached by the Ontario Law Reform 
Co~nrnission.~~~ In the New Brunswick Report, it is recommended that the first 
distribution of enforcement proceeds be made 45 days after the commencement 
of enforcement proceedings. During that time, other creditors could invoke a 
process similar to the certificate procedure to acquire entitlement to share.598 
We do not think that the proposal removes the basic flaw of the grace period - 
those excluded by the lapse of the 45 days are excluded no less arbitrarily than 
those who would be excluded if the cut-off were the day that the sheriff received 
the distributable fund. 

RECOMMENDATION 141: 

THE GRACE PERIOD 

The 14-day grace period provision should be abolished. 
The sheriff should make distribution to those creditors 
in respect of whom he holds a subsisting writ of 
enforcement at the time that he receives a fund for 
distribution. 

An Ontario survey concluded that there were few such cases. OLRC 
Part 5, supra, note 529 at 50. 

"' New Brunswick Remedies, supra, note 146 at 320. 
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(7) The Reserved Share 

The third mechanism that exists to assist creditors who have not passed the 
"judgment post" when the sheriff receives funds to distribute is the reserved share 
provision. This is contained in section 41 of the act: 

41(1) The judge may direct the sheriff to levy for an 
amount sufficient to cover a claim that is in dispute or 
part thereof. 

(2) If it appears to the judge that it is improbable 
that the debtor has other sufficient property, he may 
direct the sheriff to retain in his hands during the 
contesting of a claim the share of money in his hands 
that, if the claim is sustained, will be apportionable to 
the claim or part thereof. 

(3) An order to levy under this section confers on 
the sheriff the same authority as he has under an 
execution. 

The provision was contained in the original Creditors Relief Act enacted by 
Ontario599 and has been carried forward throughout the development of the 
present Alberta legislation. We have been unable to find any judicial 
consideration of it. The Edmonton sheriffs office is unaware of the section ever 
having been used. 

We believe that the provision should be abolished. To implement the 
sharing principle in a practical way, it has been necessary to confine the group of 
creditors who share to those who have obtained judgment. Creditors who have 
not sued, or who have not had their claims reduced to judgment, are excluded. 
There is considerable arbitrariness to this cut-off. But that cannot practically be 
avoided without the risk of unfairness. It would be unfair, for example, if a share 
was resewed under section 41 for a creditor who happened to know of 
enforcement proceedings undertaken by other creditors, but not for another 
creditor who did not know of the enforcement proceedings but who obtained 
judgment before the creditor for whom a share was reserved. 

Creditors who qualify at present for a reserved share can invoke the 
Bankruptcy Act if it appears that the debtor's assets are insufficient to satisfy all 
the claims upon them. We think that the remedy for creditors in the situation 
contemplated by section 41 should be left to the bankruptcy system. 

j" Creditors Relief Act (1880) 43 Vict., c. 10, s. 18. 
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THE RESERVED SHARE 

Section 41 of the ECA, which contemplates a judge 
ordering the sheriff to levy in respect of a claim that a 
debtor has disputed and the sheriff holding a "reserved 
share" of the proceeds for the creditor until the claim 
has been reduced to judgment, should be abolished. 

(8) The Crown 

The ECA does not contain a provision stating that the Crown is bound by 
the act. Section 14 of the Interpretation Act provides that legislation does not bind 
the Crown or affect Crown rights or prerogatives unless the legislation expressly 
states otherwise. The Court of Appeal of Alberta, however, has recently held that 
the Crown is bound by the provisions of the ECA, notwithstanding the absence 
of such a provision. 

In Royal Bank of Canada v. Black and White Developments Ltd. and Alberta 
Mortgage and Housing C o r p o r ~ t i o n , ~  AMHC had issued a writ in 1984 and the 
Royal Bank had issued one in 1986. Property had been seized and sold on the 
instructions of the Royal Bank. The sheriff proposed to share the proceeds 
between the two writ holders. On application by the Royal Bank, it was held by 
the chambers judge that the Crown was not bound by the ECA by reason of 
section 14 of the Interpretation Act, and that, since it was not bound by the ad, it 
could not claim the benefit of the act."' The chambers judge purported to 
distribute the proceeds accordin to common law priority. The Royal Bank was 
held entitled to the entire fund. & 

On appeal, it was held that, where the Crown chooses to use the general 
law applicable between subject and subject, it is bound by all the provisions of 
that law. By filing a writ of execution, AMHC had chosen to use the law 

6ca (1988) 60 Alta. L.R. (2d) 31 (Alta. C.A.); leave to appeal refused (1989) 
100 A.R. 394 (S.C.C.) [hereinafter Black 6 White]. 

(1986) 43 Alta L.R. (2d) 322. 

The courYs application of the common law, however, might be open to 
question. It was held that, at common law, the creditor who instructs 
the seizure receives the benefit. In fact, at common law, the creditor 
who first files a writ receives the benefit. The distribution ordered by 
the chambers judge is proper only if it had been held that, on common 
law principles, the AMHC writ, which was filed first, was dormant. 
Dormancy is not addressed in the judgment. 
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applicable between subject and subject. The court observed that if the Crown 
wanted to take advantage of its prerogatives it ought to have used the writ of 
extent or other speaal procedures used previously by the Crown to collect its 
debt and not available to the s u b j e ~ t . ~  The Crown had not resorted to those 
.;ocedures. It had waived whatever common law prerogative it might have had. 

The court also held that the Crown's prerogative to have its debt paid in 
priority to other debts of equal degree is not available when the Crown chooses 
to employ a writ of execution to collect its debt. Priority among execution 
creditors was abolished by the Creditors Relief Act and has not been restored. 
Section 12(c) of the ECA does contemplate priority in distributions for persons 
entitled to be paid in preference to other creditors. The court said: 

When the Crown elected to be bound by the Execution 
Creditors Act, it accepted the provision of the Act 
eliminating all priorities, including its own. The 
Crown as execution creditor is entitled to its pro rata 
share and no more, on the same basis as every other 
execution c r e d i t ~ r . ~  

We think that there is no logical basis for treating the crown differently 
from other creditors when the debt has no speaal status. What the Court of 
Appeal held to be implicit in the law should be made explicit in the reformed 
legislation. 

RECOMMENDATION 143: 

APPLICATION TO THE CROWN 

The reformed legislation should provide expressly that 
it applies to the Crown where the crown debt does not 
have priority by virtue of statute or aown prerogative. 

(9) The Active Creditor 

Enforcement processes are a benefit in that they produce money that can 
be used to satisfy judgment debts. Several burdens accompany the benefit. 
Creditors must wait for satisfaction of their claims while the enforcement 

6M Curiously, the court found it unnecessary to decide whether the special 
procedures are still available to the Crown in Alberta. 

'04 Black & White, supra, note 600 at 38. The court also found that the 
Crown would not have been entitled to priority in this case in any event 
as the debt it was claiming arose in the course of commercial as 
opposed to governmental activity. 
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processes operate. Enforcement processes must be paid for, and they only 
operate when individual creditors supply initiative and effort. 

The ECA successfully employs the sharing principle in the distribution of 
the benefit of enforcement processes among creditors. It also equalizes the wait 
for full satisfaction of judgment debts. The ECA does not, however, distribute the 
burden of individual creditor effort and initiative equitably. The burden is left 
to be borne mainly by the instructing creditor. It is not shared by the other 
creditors. The instructing creditor receives some assistance from the other 
creditors with respect to costs, but even that assistance is not satisfactory. The 
creditor whose initiative and effort has produced a fund large enough to 
substantially reduce the balance of the debt owed to him or her is dissatisfied 
when required to share with creditors who have made no effort whatsoever. 

We think that this deficiency of the present system should be mitigated in 
reformed legislation. 

(a) Costs 

Can the deficiencies of the present system be remedied by adjusting the 
level of costs payable to the active creditor? Under the ECA, a creditor can 
recover a portion of the cost of enforcement proceedings from the debtor. The 
recoverable amount is determined by reference to Schedule C of the Rules of 
Court and is significantly less than the actual cost incurred. For example, the 
costs recoverable by an execution creditor whose solicitor files a writ of execution 
for $25,000, conducts an examination in aid of execution, instructs seizure of 
chattels, appears on an application for removal and sale, and obtains an order for 
sale would be $200 plus disbursements. Assuming that no extraordinary 
preparation was required for any of these steps, the solicitor's fee would probably 
be between $800 and $1000. Between $600 and $800 will be unrecoverable. 

This situation exists by design. The policy is that recoverable costs should 
be high enough to deter frivolous defensive measures by the debtor but low 
enough not to discourage reasonable measures. The creditor should recover 
significant compensation for reasonable effort, but should bear a portion of the 
costs significant enough to deter reckless or foolish collection efforts. 

The policy of the cost recovery system and the level of costs recoverable 
for enforcement steps have recently been studied and confirmed605 and are not 
within the scope of this report. In any event, permitting greater recovery of costs 
by the initiating creditor might reduce creditors' discontent at having to share, but 
would do so entirely at the expense of debtors. We prefer reform that effects a 
sharing of the burden among creditors, not a shifting of it to the debtor. 

In 1984, the amounts recoverable were increased because inflation had 
made recoverable costs so low as to be wholly insignificant. 
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Under section 11 of the ECA, the creditor whose efforts have produced the 
distributable fund is granted priority for costs. The distributive shares are calcu- 
lated on the remaining balance. Accordingly, each creditor's share is reduced by 
a portion of the initiating creditor's costs, and a sharing of the burden of those 
costs is effected. 

The act does not grant any such priority to a creditor whose execution 
efforts were unsuccessful, even though they were undertaken reasonably. Such 
costs are recovered by the creditor from the debtor as part of his or her judgment 
debt. 

Although this treatment of an unsuccessful creditor might not always be 
equitable, it would be impractical to grant priority for such costs. To do so would 
tend to encourage reckless and wasteful enforcement efforts at the expense of the 
debtor. To prevent this, a mechanism for determining which costs had been 
incurred reasonably would be required. Such a mechanism, if it could be 
developed, would slow down the system, delay distributions and increase the 

Curiously, though the unsuccessful creditor receives no priority for costs, 
the successful aeditor receives priority not only for the costs of successful efforts 
but also for the costs of other unsuccessful efforts that might have been 
undertaken. The section grants priority for the creditor's "taxed costs subsequent 
to judgment". There is no justification for this inequity. 

(b) Preferred pavment to the active creditor 

It is not part of the sharing principle that the creditors who benefit from 
the efforts of another creditor should receive that benefit for nothing. They have, 
in a way, "commissioned one of their number to undertake enforcement efforts 
and should be charged accordingly. 

We DroDose that enforcement creditors who initiate enforcement 
proceedings'sh&dd receive special consideration in the distribution of any funds 
that are realized. Of course, if the distributable fund is sufficient to pay all writ 
holders' claims in full, there is no need for anyone to receive special cdniideration 
in the distribution. But if, as is likely, the fund is not sufficient to pay all the 
claims, the instructing creditor should receive a preferred payment on account of 
his or her claim. 

The amount of the preferred payment should be large enough to provide 
a real acknowledgment of the instructing creditor's efforts, without being so large 
as to abandon or undermine the sharing principle. With this in mind, we 
recommend that the preferred payment to the instructing creditor be 15% of the 
total amount available for distribution to enforcement creditors. This figure is 
necessarily somewhat arbitrary, but in most situations it would meet the two 

606 OLRC Part 5, supra, note 529 at 70. 
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criteria set out above. The amount of the preferred payment might be quite 
substantial, but the bulk of the fund (up to 85%) will nevertheless be distributed 
on a pro rata basis. 

Depending on the amount of the instructing creditor's claim in relation to 
the size of the fund, the preferred payment might be sufficient to pay the claim 
in full. If it is not, after deducting the amount of the preferred payment from the 
instructing creditor's original claim, the balance of the claim would be treated like 
any other enforcement creditor's claim in calculating the pro rata distribution of 
the remaining funds. In effect, then, there would be two payments on account 
of the instructing creditor's claim: a preferred payment, and a pro rata payment. 

The preferred payment would not alter the burden on the debtor 
whatsoever. It would simply adjust the distribution of the proceeds of 
enforcement among creditors. The debtor would be liable for the same total 
amount. 

With one important qualification, we think that the preferred payment 
should replace the priority for the successful creditor's costs granted by the ECA 
at present. All creditors would then be treated in the same manner. Their 
enforcement costs would be added to their individual judgments and collected 
through pro rata distributions. 

At the end of this chapter we have set out three tables that illustrate the 
application of the "preferred share" system. It will be noted that while the "active 
creditor" is always substantially (and often dramatically) better off than he or she 
would be under the present system, other enforcement creditors are not that 
much worse off. The other thing to note is that the preferred payment is most 
beneficial to enforcement creditors whose claims are relatively small. 

The one qualification that we think appropriate is that the active creditor 
should have priority for the taxable costs incurred in the successful collection 
effort. This portion of the active creditor's costs should be a first charge on the 
enforcement proceeds. The preferred payment should be calculated on the 
recovered proceeds after these disbursements have been deducted. 

We do not think that this proposal will dramatically affect the level of 
activity of enforcement creditors. The preferred payment will not be large 
enough to encourage creditors to greater activity than they undertake at present. 
We do not think that the sheriffs offices need fear any increase in the demands 
placed upon them by creditors, nor do we think that the calculations required to 
be performed to effect a distribution would be significantly more complicated 
than those necessary at present. 

We recognize that our proposal does not alter the position of the creditor 
who undertakes reasonable but unsuccessful enforcement efforts. We believe that 
there is no change that would eliminate this problem that would not also create 
a significantly greater problem by encouraging unreasonable, reckless and 
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wasteful enforcement efforts. This, it seems to us, is an unavoidable feature of 
a creditor-directed judgment enforcement system. 

We believe, however, that our proposal would significantly improve the 
existing system by effecting an equitable distribution of the burdens of the 
enforcement process. Technical details of the proposal, such as the identification 
of the "active" creditor, are worked out in the draft legislation that accompanies 
this report. 

RECOMMENDATION 144: 

PREFERRED PAYMENT TO THE ACTIVE 
CREDITOR 

The creditor who instructs and directs an enforcement 
process that produces a distributable fund should 
receive a preferred payment of the taxable costs 
expended in the course of the successful enforcement 
process plus 15% of the proceeds of the enforcement 
process, after the taxable costs have been paid. The 
present priority for the costs of the successful creditor 
should be abolished. The distributive shares should be 
calculated after the taxable costs relating to the 
successful enforcement effort and the preferred payment 
have been deducted from the enforcement proceeds. 

(10) Priorities between Enforcement Creditors 

(a) Priorities in other statutes and the common law 

Although priority based on the time of delivery of executions to the sheriff 
has been abolished by creditors relief legislation, priority based on other factors, 
such as the nature of the debt or the identity of the creditor, continues to exist. 

Usually, such priority is granted by statute to creditors who the legislators 
have determined to be entitled to a prior call on their debtor's assets. Examples 
include: 

a. the Maintenance Enforcement Act, which gives a spouse priority over 
the other creditors of the debtor spouse for recovery under a 
maintenance order; 

b. the Municipal Taxation Act, which provides that a municipality that 
has recovered judgment for overdue taxes has priority over other 
execution creditors in the distribution of the proceeds of execution; 
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c. the Workers' Compensation Act, which grants priority to the Workers' 
Compensation Board in respect of the recovery of assessments 
which are overdue from an employer; 

d. the Statute of Anne,w which provides that a landlord has first call 
on assets that could have been seized in distress proceedings, for up 
to a year's past due rent; and 

e. the common law rule of crown prerogative that provides that, 
where the Crown and a subject are creditors of equal rank, the 
Crown has priority. 

In each case, the grant of priority has a social policy foundation that is 
open to debate. It is beyond the scope of this report, however, to enter into this 
debate and to attempt to assess the policy behind the various grants of 
p r i ~ r i t y . ~  

(b) Wape earner uriority 

There is, however, one priority issue that is within the scope of this report. 
The ECA itself is the source of one grant of priority. In section 16 of the act, 
priority is granted to wage earner creditors over all other creditors for up to three 
months' wages: 

(1) All persons who 

(a) are employed by an execution 
debtor at the time of or within 
one month before the seizure 
under execution in respect of 
which any money is realized by 
the sheriff, or 

(b) before the expiration of the time 
fixed for the distribution of the 
money so realized, file in the 

'07 Landlord and Tenant Act 1709 (U.K.), 8 Anne, c. 18. See Ogilvie Flour Mills 
Co. v. Becker [I9311 1 W.W.R. 273 (Alta. S.C.A.D.); Manufacturers' Life 
Insurance Company v. Bullwinkle's Gen. Stores Ltd. (1983) 45 A.R. 51 
(Q.B.M.C.); Circn 1880 Imports Ltd. v. Antique Photo Parlour Ltd. 119831 6 
W.W.R. 752 (Q.B.). 

It should be noted, nevertheless, that several of those who responded to 
our Report for Discussion, supra, note 4 said that a source of great 
frustration and dissatisfaction with the existing unsecured creditors 
remedies system is the priority and preference granted to the Crown 
and agencies of the Crown over ordinary unsecured creditors. We do 
not comment on the reasonableness of this dissatisfaction. 
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office of the sheriff their claim for 
wages or salary with the 
particulars thereof proved by 
affidavit, 

are, subject to subsection (31, entitled to be paid 
out of the money so realized the amounts 
mentioned in subsection (2). 

(2) The persons referred to in subsection (1) are 
entitled to be paid out of the money realized, 

(a) the amount of wages or salary 
due to each of them by the 
execution debtor not exceeding 
wages or salary for 3 months, in 
priority to the claims of the other 
creditors of the execution debtor, 
and 

(b) a pro rata share with the other 
creditors in respect of the residue, 
if any, of their claims for wages 
and salary 

This provision should not be continued in the reformed legislation. It not 
only grants priority to wage earner creditors but also permits them to join the 
ranks of those creditors entitled to share by a summary process - the filing of 
an affidavit. 

Wage earner priority is also provided by section 100 of the Employment 
Standards Code, which provides: 

An employee shall have priority of payment to a 
maximum of $5000 over 

(a) the claims and rights of preferred, ordinary and 
general creditors of an employer including, 
without limitation, claims and rights of the 
Crown and agents of the Crown, and 

(b) any other unsecured claim or right against an 
employer, 

for wages, overtime pay and entitlements due and 
owing to the employee by the employer. 

This act also establishes a summary procedure whereby a wage earner can 
make his or her claim. The process is, however, somewhat less summary than 
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that contemplated by section 16 of the ECA. It includes procedures by which the 
claim is adjudicated by an officer appointed pursuant to the act. An appeal 
procedure is established. The officer's order can be filed in the Court of Queen's 
Bench where it is enforced as if it had been originally issued by that Court. 

Wage claimants are likely to prefer one or other of these priority 
provisions, depending upon the amount of their claim and the nature of the 
claims with which they are in competition. The summary procedure provided by 
the ECA is likely to be of greater attraction to a wage earner since, in the first 
instance, it is much simpler. The Employment Standards Code procedure, however, 
is probably preferable from a natural justice and due process point of view. 

We believe that whatever the nature of the priority granted to wage earners 
and whatever the procedure by which that priority is claimed, the statutory 
provisions in that regard should not be in the legislation that governs the distribu- 
tion of judgment enforcement proceeds. 

It would be more orderly if the Alberta Legislature followed only one 
course in granting priority to various classes of creditors. In most cases, priority 
provisions are contained in statutes dealing with the particular class of creditors. 
We suggest that this procedure be adopted in all cases. 

Further, we think that it is undesirable for two statutes to deal 
inconsistently with the same subject. We recommend that the ECA wage claimant 
priority section not be continued in the reformed legislation. If the Employment 
Standards Code does not now contain all that is required to establish the priority 
and procedure required for wage claimants in all cases, it should be amended 
appropriately. The reformed enforcement legislation should contain a provision 
in the form of the present section 12(c) of the ECA, which requires the sheriff to 
honour preferences created by other statutes when making a distribution. 

RECOMMENDATION 145: 

WAGE EARNER PRIORITY 

The wage earner priority created by the ECA should not 
be continued in the reformed legislation. The subject 
should be left entirely to the Employment Standards 
Code, which should be amended if it does not at present 
contain all that the Legislature wants to grant by way of 
special priority to wage earners. The reformed 
enforcement legislation should require the sheriff 
merely to honour the preferences and priorities 
established by other statutes when making a 
distribution. 
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(11) Proceeds of Enforcement Against Land 

It is clear that the early aeditors relief legislation was intended to apply 
to the proceeds of execution against land. In 1898, the following was added to 
The Creditors Relief Ordinance: 

Provided that if money is realized by sale of lands for 
which a certificate of title has been granted under the 
Land Titles Act 1894 the said period of two months [the 
grace period] shall be computed from the date of 
confirmation of the sheriffs sale under the said 

The 1910 Creditors Relief Act was also dear on this point: 

In the distribution of money under this section 
creditors who have executions against goods or lands 
only or against goods and lands shall be entitled to 
share rateably with all others any moneys realized 
under execution against either goods or lands or 
against both, or under an attaching order.610 

These provisions, however, were not carried forward into the present 
legislation. Moreover, the specific declaration of the sharing principle that 
appeared in the original creditors' relief legislation ("there shall be no priority 
among execution aeditors"), which might have destroyed any argument that land 
titles priority still applied for land, was removed from the legislation in 1934.611 

At present, the law is not clear as to whether the land titles priority 
principle or the sharing principle applies. Under the ECA, the requirement of 
sharing is linked to seizure. Section 2(a) deems all property seized by virtue of a 
writ of execution to be have been seized on behalf of all those aeditors entitled 
to share. Section 3 authorizes the sheriff of the judicial district in which the 
seizure occurs to administer the sharing. Section 4(3)(a) requires the sheriff to seize 
property sufficient to satisfy the subsisting writs in his hands. 

609 An Ordinance to Further Amend The Creditors Relief Ordinance, 1898 
O.N.W.T., No. 13, s. 1. 

610 Creditors Rellef Act, S.A. 1910, c. 4, s. 5(10). 

'I1 In Black 6 White, supra, note 600 the Alberta Court of Appeal noted that 
the abolition section is not repeated in the present legislation. They 
said, however, that "its omission does not revive" the common law 
priority system on the basis that s. 31(1) of the lnterpretation Act 
provides that the repeal of an enactment (the Creditors Rellef Act) does 
not revive what was in force before the repealed act. 
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Nothing in the process of execution sale of land, however, clearly amounts 
to seizure. Moreover, the wording of the present ECA ignores execution against 
land. Section 4(3)(a) requires the sheriff to seize sufficient "goods and chattels" 
to satisfy the subsisting writs. 

It has been suggested that common law priority has not been abolished in 
the case of the distribution of the proceeds of execution sale of land.612 Support 
for this proposition comes from section l(f) of the Land Titles Act, which gives the 
writ of execution the status of an encumbrance, and section 12(c) of the ECA, 
which instructs the sheriff to recognize "preferences" to which creditors are 
entitled when making a distribution. It is argued that the land titles priority that 
is accorded to "encumbrances" is a preference within the meaning of section 12(c) 
and is therefore entitled to such recognition. 

Whatever the existing law on this subject is, we believe that the sharing 
principle should apply to the distribution of the proceeds of an enforcement sale 
of land. There is no reason in principle why such proceeds should be treated any 
differently than the proceeds of enforcement proceedings against other property. 
Money in the hands of a sheriff as a result of a sheriffs sale of land looks very 
much like money in the hands of a sheriff as the result of a sheriffs sale of 
personal property. 

It cannot be denied that the priority system set up by the Land Titles Act 
creates complications for the sharing system. Such complications, however, are 
not unique to the proceeds of an enforcement sale of land. Very similar 
complications will arise because of the priority rules contained in the PPSA. 
These complications need to be addressed, whether they arise because of the Land 
Titles Act or the PPSA. They are addressed in the next section of this chapter. 

RECOMMENDATION 146: 

DISTRIBUTION OF PROCEEDS OF ENFORCEMENT 
AGAINST LAND 

The sharing principle should apply to the distribution 
of the proceeds of an enforcement sale of land. 

(12) The Problem of Intervenine Encumbrances 

The sharing system must co-exist with regimes in which priority between 
certain encumbrances against property is determined by their order of registration 

'I2 Funduk M.C., in See1 Mortgage, supra, note 547; Wetmore J., Limoges v. 
Campbell (1886) 2 Terr. L.R. 356 (N.W.T.S.C.). 
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on title.6I3 Both the Land Titles Act and the PPSA create such regimes. Under 
either of these acts, priority between two encumbrances against certain property 
is generally determined by the order in which they were registered on title. In 
the following discussion we use the abbreviation "PDOR (Priority Determined 
by Order of Registration) to refer to such priority regimes. 

Although superimposing a sharing system for enforcement creditors on a 
PDOR regime creates complications, there is no fundamental incompatibility 
between them. That is, no fhdamental tenets of a PDOR regime are dis;egarded 
if all enforcement creditors must share in the distribution of the proceeds of 
enforcement proceedings, regardless of the order in which their writs may have 
been registered on title. The priority rules of a PDOR regime apply between 
interests that are assumed to be competing for priority. A PDOR regime need not 
be premised on the assumption that every interest in property is in a priority 
competition with every other interest in the same property. There is nothing that 
prevents a PDOR regime from grouping certain interests together and treating 
them as a single unit for priority purp0ses.6~' More specifically, there is nothing 
obnoxious to a PDOR regime in treating writs as having a collective priority. 

We do not want to spend too much time analyzing the theoretical problem 
involved in this issue. We observe, however, that the suggestion of a theoretical 
problem largely disappears if an unnecessary assumption is abandoned. The 
assumption is that an enforcement creditor who registers a writ on the title to 
certain property must thereby obtain some kind of personal interest in the 
property. But an enforcement creditor who registers a writ on title need not be 
regarded as having any personal interest in or claim against the property in 
question. Instead the creditor's personal rights can be confined to a right to share 
in a distribution of enforcement proceeds. This right flows not from the 
registration of the writ on title, but from the registration of the writ in the 
Enforcement Registry. The only effect of registration of the writ on title is to 

613 We use "registration" in its broad sense, so as to include, for example, 
the f i n g  of a caveat or similar notification. Also, when we refer to 
registration "on title" we mean to include a situation, such as occurs 
routinely under the PEA, in which registration of a security interest is 
by debtor name, rather than against speafically identified property. 

614 For example, no one would suggest that the concept of priority under a 
land titles system demands that, as between themselves, the respective 
interests of the several beneficiaries of a trust be determined by which 
of them registers his or her interest first. The land titles priority system 
is concerned with the priority issues between the benefiaaries, as a unit, 
and other persons who may have a competing claim against the trust 
property. There is no priority competition between the beneficiaries: as 
between themselves, their interests are determined by the trust 
instrument, not by any land titles priority rules. In this context, there is 
a reasonable analogy between trust beneficiaries and enforcement 
creditors under a sharing system imposed by statute. 
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make it more likely there will be proceeds to be distributed to enforcement 
creditors, by establishing a priority for the benefit of all enforcement creditors. 

A creature that does create some difficulty in blending a sharing system 
into a PDOR regime is the intewening encumbrance. An intervening 
encumbrance is an encumbrance, other than a writ, that is registered on title after 
some writs and before other writs. The difficulty can be illustrated by an 
example, in which various writs and a mortgage are registered on the title to a 
debtor's fully exigible land in the order indicated. 

INSTRUMENT 

Writ 1 
Writ 2 
Mortgage 
Writ 3 

AMOUNT 

TOTAL $80,000 

Suppose that the land in question is sold, realizing net proceeds of $60,000. Since 
the claims against the proceeds total $80,000, there is not enough to satisfy all the 
claims. How is the money to be distributed? 

There are two related but distinct issues involved here. The first is the 
extent to which writs have priority over the mortgage. The second is how the 
proceeds that are available for payment to enforcement creditors are to be divided 
between them. 

(a) Prioritv between writs and intervening encumbrances 

There are two plausible, and very different, approaches to determining 
priorities between writs and intervening encumbrances. We refer to them as 
"fixed priority" and "floating priority. 

Under a fixed priority system, an encumbrance that is registered on title 
between two groups of writs is subordinate only to previously registered writs. 
More precisely, the amount for which it is subordinate to the writs is determined 
by the amount of the writs ahead of it on title. In our example, the mortgage 
would be subordinate to the writs up to the amount outstanding on Writ 1 and 
Writ 2: a total of $20,000. The mortgagee is unaffected by the subsequent 
registration of Writ 3. Thus, $40,000 of the $60,000 would be payable to the 
mortgagee, leaving only $20,000 available for distribution between the 
enforcement creditors. 
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It is generally assumed that the existing law establishes a fixed priority 
system.6I5 It is also generally assumed that this is the proper result, because it 
pays due homage to the principles of PDOR.616 We examine this latter 
assumption below. 

Under a floating priority system, the first writ to be registered on title 
would establish a priority for an unlimited amount in favour of itself and all 
subsequently registered, or even unregistered, writs. An encumbrance registered 
after any writ is registered on title would be subordinate not only to that writ, but 
to all writs against the debtor at the time any proceeds are distributed. In our 
example, the mortgage would be subordinate to all three writs, which total 
$40,000. The writ holders would receive $40,000, and the mortgagee would 
receive only $20,000. 

As compared with a fixed priority, a floating priority has the potential to 
increase the pool of funds available for distribution to enforcement creditors. In 
our example, fixed priority leaves the sheriff with only $20,000 to distribute to 
enforcement creditors, while floating priority leaves $40,000 to be paid out to 
enforcement creditors. Of course, the enforcement creditors' gain is the 
mortgagee's loss, and this is the source of objections to a floating priority system 
for writs. 

Objections to the floating priority system are likely to proceed along the 
following lines. Allowing the first writ on title to establish an unlimited priority 
for all writs as against subsequent encumbrances defeats the purpose of a PDOR 
regime. A prospective lender who found one writ on title would have no means 
of quantifying the extent to which its security would be subordinate to the claims 
of enforcement creditors. The lender could safely assume only the worst: that its 
security might wind up being subordinate to writs whose combined amount 
exceeds the value of the property. In practice, this would make it impossible for 
a prospective lender to lend on the security of property against which any writ, 
however small in amount, is already registered. 

There are a couple of points that can be made in reply to this objection to 
floating priority for writs. The first is that the objection seems to assume that a 
significant number of lenders are dying to lend money to enforcement debtors on 

615 The point is not dealt with expressly in any act. Most cases in this area 
start from the premise that writs have a fixed priority. The only issue is 
how the proceeds that are available for enforcement creditors are to be 
divided between them. 

616 Dunlop, supra, note 1 at 440; J.W. Horn, annotation to Hankin Furniture 
Industries Ltd. v. Gill (1979) 14 C.P.C. 177 (B.C.S.C.). The decision in 
Hankin adopted what we have called the floating priority approach. The 
decision is criticized in the annotation. For a more sympathetic view of 
the decision, see A.C.L. Sims 'The Writ of Execution and the Garnishee 
Summons" in Dealings between Creditor and Debtor (Calgary Legal 
Education Society of Alberta, 1982) at 21G-22G. 
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the security of property that is subject to a prior writ. Even when it is fairly clear 
that a writ establishes priority over subsequent encumbrances only for its own 
amount, lenders are not anxious to lend on the security of property bound by a 
writ, however small its amount.617 A lender who is prepared to lend money to 
an enforcement debtor on the security of such property will almost certainly insist 
that the loan proceeds be applied first to discharge any prior writs. 

Giving writs a floating priority would not change things very much, if at 
all, for the typical lender. As will almost certainly happen now, the lender would 
protect its security by making sure that the loan proceeds were used first to 
discharge all the writs on title. Having done that, the lender would not have to 
be concerned that its security would be adversely affected by later writs. 

The second point that can be made in reply to the objection to a floating 
priority system is that it would simply do for writs what the PPSA and the Land 
Titles Act already do for certain secured lenders. Both of these acts contain 
provisions that allow a lender to obtain priority for future advances under a 
mortgage or other security agreement.618 Even if there is an upper limit to the 
amount secured, this limit can greatly exceed the value of the property in 
question. From the perspective of a subsequent lender, there is no practical limit 
to the priority of the earlier encumbrance. Thus, the practical problems posed to 
prospective lenders by a writ that establishes priority for an indefinite amount are 
not much different than the problems posed by a prior security instrument that 
secures future advances. 

We do not think that the practices and problems of secured lenders would 
be much different under a floating priority system for writs than they would be 
under a fixed priority system. In either case, very few lenders would be prepared 
to advance money on the security of roperty that is already bound by a writ, 
unless the writ is first discharged?'l From a lender's perspective, what is 
probably most important is that the priority position be clear, and that there be 
a satisfactory mechanism for ensuring that any writs on title can be discharged 

Some lenders routinely lend money on the security of second 
mortgages, where there is sufficient equity in the property. Why would 
such a lender not be prepared to lend on the security of a mortgage that 
would be subordinate to a writ for a small amount, rather than to a first 
mortgage? Probably because a better analogy is to a first mortgage that 
is in default, and under which foreclosure proceedings have been 
commenced. We suspect that even the boldest of lenders would pause 
before lending money on the security of a second mortgage where 
foreclosure proceedings have already been commenced on the f i s t  
mortgage. 

Land Titles Act, s. 106.1; PPSA, ss 14, 35(4). 

We say nothing about the degree of enthusiasm with which most 
lenders would regard the prospect of lending money to an enforcement 
debtor, priority problems aside. 
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before or at the time that funds are advanced by a lender. If these two criteria 
are met, prospective lenders will be able to protect themselves, whether writs 
have a floating or a fixed priority. 

To summarize, the main objection to a floating priority system is that it 
.would be unfair to the intervening encumbrancer. We disagree. If it would have 
any substantial effect on prospective lenders, it would be to discourage them from 
making loans on the security of property that is bound by a writ. This would 
make it more difficult for enforcement debtors to deal with their property without 
first attending to the claims of their creditors. We do not think that this is 
necessarily a bad thing. 

We have gone to some length to show that a floating priority for writs 
would not contradict any of the fundamental requirements of a PDOR regime. 
Indeed, it would be unlikely to have any substantial effect on the existing 
practices of lenders. Nevertheless, we stop short of recommending the adoption 
of floating priority for writs. 

The existing law in this and other jurisdictions with sharing systems gives 
writs a fixed priority. So far as we are aware, there has been no outcry from 
unsecured creditors or their representatives in favour of a floating priority system. 
This is probably because enforcement creditors are not plagued by the problem 
of intervening encumbrances. As we have pointed out above, lenders are 
generally far from anxious to lend money on security that is subordinate to a writ, 
even a small writ that has a fixed priority. Thus, we are not convinced that there 
is a substantial practical problem that a floating priority system would address. 

(b) Distribution between enforcement creditors 

The discussion that follows assumes that priority between writs and 
intervening encumbrances is determined according to the fixed priority method. 
In our example, net proceeds of $60,000 were realized through the sale of fully 
exigible land that was subject to the following encumbrances. 

INSTRUMENT AMOUNT 
Writ 1 $10,000 
Writ 2 $10,000 
Mortgage $40,000 
Writ 3 $20,000 

TOTAL $80,000 

Under the fixed priority principle, the mortgagee would receive $40,000, leaving 
$20,000 to be divided between the three enforcement creditors, whose writs total 
$40,000. How should this sum be divided? 

The sharing principle suggests that the money should be divided between 
all three enforcement creditors, notwithstanding that only Writ 1 and Writ 2 had 
priority over the mortgage. Alberta cases, however, have divided the writs into 
different tiers, according to whether they did or did not have priority over the 
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intervening writ.620 In a distribution of the funds available for payment to 
enforcement creditors, the writs that were ahead of the intervening encumbrance 
are given priority over other writs. In our example, the $20,000 would be divided 
between the holders of Writ 1 and Writ 2; the holder of Writ 3 would get nothing. 

Although the Alberta cases have adopted a "tier" approach, they have done 
so on the basis of analyses of the relevant statutes."' They have not said that 
this is necessarily the best approach, and have not advanced policy reasons for 
not applying the sharing principle where the problem of intervening 
encumbrances arises. At the same time, commentators have criticized the "tier" 
approach on policy grounds, arguing that the presence of an intervening 
encumbrance should not oust the sharing principle: 

This result [allowing all writs to share] ignores the 
common law priority position of [earlier writs] vis-a- 
vis [later writs] but that after all is the fundamental 
purpose of creditors' relief l eg i s l a t i~n .~  

We agree, and recommend that the sharing principle should be applied with its 
full force even where there is an intervening encumbrance between writs. 

(c) Exemptions and intervening . encumbrances 

A complication can be created by the interplay of the rules regarding 
exemptions, priorities and distribution. The complication can arise where 
property that is "partially exempt" is subject to writs and an intervening 
encumbrance, such as a mortgage. 

Suppose that an enforcement debtor has clear title to an urban home worth 
approximately $100,000. A writ for $30,000 is recorded on title, following which 

Edmonton Mortgage Co. a. Gross (19111, 18 W.L.R. 385 (S.C.T.D.); Seel 
Mortgage, supra, note 547; First City Trust Company a. Stan Horvat 
Construction Ltd. (1981) 32 AX. 537 (Q.B.M.C.). Actually, these cases 
determine only that writs ahead of the intervening encumbrance (here, 
Writ 1 and Writ 2) do not have to share with writs behind the 
encumbrance. What if the amount available for payment to enforcement 
creditors was less than the total amount outstanding on Writ 1 and Writ 
2. Would they share ratably, or would Writ 1 have priority over Writ 2, 
on the basis of the former's earlier registration against title? The Alberta 
courts have never had to decide this issue, although it has sometimes 
been discussed: see Seel Mortgage, supra note 547 at 313-17. 

"' The relevant statutes are the Seizures Act, the ECA, and the Lnnd Titles 
Act: see Seel Mortgage, ibid. at 301-05. 

622 Dunlop, supra, note 1 at 440. 
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a mortgage for $30,000 is regi~tered.6~ Then another writ for $40,000 is 
recorded on title. Finally, the home is sold by the sheriff, realizing net proceeds 
of $100,000. Under the fixed priority system, the mortgagee should receive 
$30,000; the mortgagee is not affected by exemptions, and the mortgage is 
subordinate to the writs only to the extent of $30,000. Since the proceeds total 
$100,000, the mortgagee can be paid in f ~ l l . 6 ' ~  Thus, we assume that the 
mortgagee receives $30,000, leaving $70,000 in the hands of the sheriff. What 
happens to this $70,000? 

One possibility is for the enforcement debtor to be paid $40,000 - the 
amount of the urban home exemption - leaving the writ holders to share the 
remaining $30,000. At first glance, this seems to be a proper outcome. The 
mortgagee gets paid in full, the enforcement debtor gets the amount of the 
exemption, and the enforcement aeditors get the amount - $30,000 -for which 
their writs collectively had priority over the mortgage. 

We do not, however, regard the foregoing as the appropriate result, as 
between enforcement creditors and the enforcement debtor. If a mortgage had 
not been granted after the first writ was recorded on title, and the property had 
been sold by the sheriff, the enforcement debtor would have received $40,000, and 
the two creditors would have received $60,000 between them. Presumably, 
though, the enforcement debtor received $30,000 from the mortgagee when the 
mortgage was granted. Thus, by the time the land is sold in the enforcement 
proceedings, the debtor has already received $30,000 of the $40,000 "shelter 
allowance" contemplated by the exemptions policy. Therefore, the money paid 
by the sheriff to the mortgagee should be charged against the debtofs exemption. 
By mortgaging the property while it is bound by a writ, the debtor has, in effect, 
mortgaged the exemption. 

The $70,000 still in the sherifrs hands after the payment of $30,000 to the 
mortgagee would be dealt with as follows. $10,000 would be paid to the 
debtor.625 This $10,000 payment, together with the $30,000 paid by the sheriff 

6B For the reasons described earlier, this is an improbable scenario: most 
lenders would not accept security that is subordinate to a writ. 

624 Indeed, on these facts the mortgage could be paid in full even if it were 
subordinate to both writs, since they total $70,000 and the net proceeds 
are $100,000. 

We speak of $30,000 being paid to the mortgagee and $10,000 to the 
debtor. That would be the ultimate result. Mechanically, however, we 
think that it usually would be appropriate for the sheriff to pay into 
court the surplus remaining after payment of the writ. It may be unclear 
how much is outstanding on the mortgage, or there may be some other 
unresolved issue as between the mortgagee and the debtor. Therefore, 
unless the relevant parties otherwise agree, we think the sheriff should 
pay any proceeds of enforcement to which enforcement creditors are not 
entitled into court, whenever someone other than the debtor might have 
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to the mortgagee, exhausts the exemption. This leaves $60,000 to be paid to the 
writ holders. 

RECOMMENDATION 147: 

INTERVENING ENCUMBRANCES 

An intervening encumbrance on property that is sold in 
enforcement proceedings should be subordinate only to 
those writs that were on title before the encumbrance 
was registered. 

As between enforcement creditors, the sharing principle 
should apply notwithstanding the presence of an 
intervening encumbrance. 

Where "partially exempt" property that is subject to an 
intervening encumbrance is sold, the amount otherwise 
payable to the enforcement debtor as exempt proceeds 
should be reduced by the amount paid out of the 
proceeds on the intervening encumbrance. 

(13) Off-title Writs 

Under the present law, it appears that a creditor who has filed a writ at the 
sheriff's office, but who has not registered the writ at the Land Titles Office at the 
time a sheriff agrees to sell the debtor's land, is not entitled to any share of the 
proceeds of sale.626 The reason advanced for this result is that such a debtor's 
writ did not bind the land when it was sold, so the debtor has no claim against 
the proceeds of sale. Under our proposed system, this reasoning would apply as 
well to personal property that was not bound by a certain debtor's writ at the 
time the property was sold.627 

a daim against the surplus. 

626 Thompson v. Berglund (1910-111, 16 W.L.R. 154, Sask. L.R. 470 (Sask. S.C.); 
Beaver Lumber a. Quebec Bank [I9181 2 W.W.R. 1052. See See1 Mortgage, 
supra, note 547. 

627 This result could occur if the writ had not been registered in the PPR, or 
if the property in question was a car against which the writ had not 
been registered by serial number. In either case, the writ would not bind 
that property. 
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We see no theoretical or practical difficulty in including off-title writs in the 
distribution of enforcement proceeds of land or personal property. Regarding the 
argument that an off-title writ did not bind the property before it was sold, and 
thus has no claim against the proceeds, we would repeat an observation we made 
earlier in a slightly different context. The conceptual difficulty disappears if an 
enforcement creditor is regarded not as having personal rights against property 
that is bound by his or her writ, but as having a right to participate in the 
distribution of enforcement proceeds that come into the hands of a sheriff.6* 

Holders of on-title writs might not be terribly excited about sharing with 
off-title writ holders, when this reduces the amount they would otherwise get on 
a distribution. This, however, is a consequence of the sharing principle. Having 
accepted this principle, we see no compelling reason for not applying it in this 
particular situation. 

Of course, it will be in the interest of all enforcement creditors if it is as 
easv as possible for writs to be re~stered against the title of a debtor's land. 
ld<ally, ;egistration of a writ in thev~nforcegent Registry would automatically 
result in a corresponding registration against land registered in the debtor's name 
in the Land ~i t les  office. This may bepossible in the not too distant future, by 
linking the records of the Enforcement Registry with those of the Land Titles 
Office. In the meantime, we propose that whenever a writ is registered against 
the title to a debtofs land, that fact, along with a legal description of the land, 
should be recorded in the Enforcement Registry. This will make it easier for other 
to identify and register their writs against the land. 

RECOMMENDATION 148: 

OFF-TITLE WRITS 

In the distribution of enforcement proceeds, no 
distinction should be made between writs that bound 
the property that is the source of the proceeds and writs 
that did not. 

Registration of writs against the title to debtors' land 
should be made as easy as possible, if not an automatic 
consequence of registration of the writ in the 
Enforcement Registry. 

Until automatic registration is possible, the fact that a 
writ has been registered against the title to a debtois 
land, along with a legal description of the land, should 

This point is made in a little more detail, supra, at 360. 
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be recorded in the Enforcement Registry, for the 
information of other enforcement creditors. 

(14) Surplus Resulting from Enforcement of a Security Interest or other 
Encumbrance 

Property of enforcement debtors is often subject to a security interest or 
encumbrance that has priority over any writs against the property. If the secured 
party enforces the security, and a surplus remains after payment of the secured 
obligation, a question arises as to the disposition of the surplus. Must it be 
turned over to the sheriff (assuming that it is not already in the hands of the 
sheriff) to be dealt with in the same manner as proceeds of property sold under 
a writ, or should it be dealt with in some other way? Under the present law, the 
answer might depend on whether the property whose sale produced the surplus 
is land or personal property. 

In Province of Alberta Treasury Branches v. Floral Holdings Ltd. et U Z ! ~  
Mason J .  held that the ECA does not apply to the distribution of a mortgage 
foreclosure surplus to execution creditors who had writs registered against the 
foreclosed title. The decision is founded on an interpretation of the existing 
legislation. It does not purport to be based on policy. Mason J. said: 

Whether the policy behind the E.C.A. should extend 
to the proceeds of the sale of land, whether under 
mortgage foreclosure or execution, is a decision to be 
made and dearly expressed by the legislature of this 
p r o v i n ~ e . ~  

Where the surplus results from the enforcement of a security interest in 
personal property, the existing law is far from dear. Before the enactment of the 
PPSA, section 46 of the Seizures Act provided a dear indication of what should 
happen to a surplus resulting from a "distress sale". This section provides: 

(1) The Execution Creditors Act is not applicable to 
the proceeds of sale of any property seized and 
sold otherwise than under a writ of execution. 

(2) Notwithstanding subsection (I), when a chattel 
has been seized and sold in the exercise of a 
power of distress to which this Act applies, any 
surplus money remaining in the hands of the 
sheriff after he has 

629 Supra, note 547. 
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(a) paid in full the claim of the person who 
exercised the power of distress, and 

(b) deducted his fees, charges and expenses 
and any claims for damages in respect of 
the distress and levy, 

shall be deemed to be the proceeds of property 
seized and sold under a writ of execution and 
to have been attached on behalf of all creditors 
who are entitled by the Execution Creditors Act 
to share in any money received by the sheriff 
by reason of a seizure or attachment. 

This section would have applied, for instance, to a surplus resulting from seizure 
and sale under a chattel mortgage or a conditional sales contract. 

Section 46 was not changed by the PPSA, but its application was. Section 
2(a) of the Seizures Act now provides that the act does not apply to a security 
agreement to which the PFSA applies except as provided by the Seizures Act or 
the PPSA. There is no express mention of section 46 in the PPSA, so it would be 
difficult to argue that section 46(2) would apply to a surplus remaining upon the 
sale of collateral by or on behalf of a secured creditor under the PPSA.631 
Section 61 of the PPSA does deal with the disposition of such a surplus, but it 
does not do so in a way that sheds light on the issue at hand. One may speculate 
that this is not an issue to which the drafters of the PPSA addressed their minds. 

What should the law on this point be? Should the surplus resulting from 
the enforcement of a security interest, whether in land or personal property, be 
subject to the sharing prinaple? 

It might be helpful to recall our previous discussion of the line between 
those kinds of payments to creditors that should be shared and those that should 
not. In that discussion, we concluded that direct payments to creditors, including 
voluntary payments by the debtor after the writ of enforcement has been issued, 
should not be shared. We could see no merit in distinguishing such payments 
from voluntary payments made to the creditor before action, judgment or writ of 
enforcement. Similarly, we can see no distinction between direct payments to a 
creditor who has issued a writ of enforcement and to a creditor who has gone the 
further step of registering the writ of enforcement on the title to the debtor's land. 

We believe, however, that the l i e  between funds that should and funds 
that should not be shared is crossed when the distribution of the surplus funds 
generated by the enforcement of a security interest is considered. The reasons we 

Even under the pre-PEA regime, the application of s. 46(2) would have 
been somewhat spotty. It would not have applied to a surplus resulting 
from a the enforcement of a corporate debenture. 
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gave for excluding the application of the sharing principle to voluntary payments 
do not apply to the surplus proceeds of the enforcement of a security interest, 
whether in land or personal property. Applying the sharing principle to such 
surpluses would not discourage enforcement debtors from making voluntary 
payments to creditors; there is no obvious connection between a voluntary 
payment from an enforcement debtor to one of several enforcement creditors, and 
a surplus resulting from the enforcement of a security interest. 

In our view, the crucial difference between a voluntary payment and a 
surplus resulting from the enforcement of a security interest is a practical one. 
We observed that it would be extremely difficult to enforce a rule that would, in 
effect, outlaw direct payments from enforcement debtors to enforcement creditors. 
By comparison, it would be relatively easy to police a requirement that the 
surplus proceeds of the enforcement of a security interest be brought into the 
distribution system. In many cases, this surplus will already be sitting in court 
or, even more conveniently, in the sheriffs office. Even if the enforcement of the 
security interest was undertaken without direct court supervision, it is a simple 
matter to require the person who has possession of the surplus (most likely, a 
receiver appointed by a secured party under the PPSA) to pay the surplus to the 
sheriff. The sheriff would then be able to distribute the surplus in accordance 
with the sharing principle. We so recommend. 

There is, however, the matter of exemptions to be considered. If the 
property from which the surplus is derived was wholly exempt from 
enforcement, the surplus should be paid by the sheriff to the enforcement debtor. 
If the property was exempt up to a certain limit, the exempt portion of the 
surplus should be paid to the enforcement debtor, just as it would have been if 
the property had been sold in enforcement proceedings under a writ. 

RECOMMENDATION 149: 

DISTRIBUTION OF SURPLUS RESULTING FROM 
ENFORCEMENT OF PRIOR SECURITY INTEREST 
OR ENCUMBRANCE 

A surplus resulting from the enforcement of a security 
interest in any property bound by a writ should be paid 
to (or retained by) the sheriff, who should then 
distribute the funds in the same manner as funds 
realized through enforcement proceedings, taking into 
account any exemptions to which the enforcement 
debtor is entitled. 



EXAMPLES OF OPERATION 
OF PROPOSED PREFERRED PAYMENT FOR ACTIVE CREDITOR 

(See page 354) 

ASSUMPTIONS: m~ 5,000.01 
WRIT B 10,m.m 
WRIT C 10,m.m 
m D 20,m.m 
WRITE 30,WO.a) 

TOTAL WRITS 75,000.00 

ACTIVE CREDITOR'S PREFERRED P A Y M m  15% of Amount Collected 

EXAMPLE # I  

Amount available for distribution, after payment of costs: 5 5,m 

AMOUNT PAYABLE WHERE 
ACTIVE CREDITOR IS: 

ECA A B C D E 
SHARE 

WRIT A 333.33 1,033.33 283.33 283.33 za3.33 283.33 
WRIT B 666.67 566.67 131667 566.67 566.67 566.67 
WRIT C 666.67 566.67 566.67 1916.67 
WRIT D 1333.33 1,133.33 1,133.33 1,133.33 
WRIT E 2.m.m 1,7M).a) 1,700.m 1,m.m 

EXAMPLE X2 

Amount available for distribution, after payment d msts: $25,000 

AMOUNT PAYABLE WHERE 
ACTIVE CREDITOR IS: 

ECA A B C 
SHARE 

WRIT A 1,66667 5,OW.W 1,416.67 3,416.67 
WRIT B 333.33 2857.14 6,56333 2833.33 
WRITC 3333.33 2857.14 2833.33 6,563.33 
WRIT D 6,66667 5.7l4.29 5,666.67 5,666.67 
WRIT E 10,wO.M) 8371.43 8300.00 83OO.M) 

TOTALS. 25.wO.M) 25,m.M) 25,m.00 25,WO.M) 

EXAMPLE #3 

Amount available for distribution, afkr payment of costs: 555.030 

AMOUNT PAYABLE WHERE 
ACTIVE CREDITOR IS: 

ECA A 
SHARE 

WRIT A 3,666.67 Spo0.W 3,461.54 3,461.54 3,181.82 3,116.67 
WRIT B 7333.33 7,142.86 10po0.w 6,923.08 6,363.64 6233.33 
WRIT C 7333.33 7,142.86 6,923.08 lOpo0.00 6,363.64 6,233.33 
WRIT D 14,666.67 14285.71 13846.15 13846.15 ZOpo0.W 12,466.67 
WRIT E 22,000.W 21,428.57 20,76923 20,76923 19,090.91 26950.00 

TOTALS: 55.m.w s5,m.m 55,m.m 55,m.~)  SS,O.M) 55,000.~) 



CHAPTER 11 
COMPENSATION FOR LOSS 

The nature of the enforcement process makes it inevitable that occasionally 
innocent persons will suffer unintended injury in the course of enforcement 
proceedings. This is especially so where seizure and sale of personal property is 
concerned. In the course of an ordinary seizure, a sheriff's officer might have to 
try to answer, on the basis of little - and perhaps conflicting - evidence, 
questions such as: Does this property belong to the debtor or someone else? Is 
this exempt property? For how much could this property be sold? Is it necessary 
to remove this property for safe keeping? It would take an omniscience that a 
sheriff's officer (or anyone else) cannot be expected to possess to always come up 
with the correct answers to these questions. A decision based on an incorrect 
answer can easily cause substantial financial injury to the enforcement debtor, an 
enforcement creditor or a third person. 

Given the probability, indeed the inevitability, of financial injuries resulting 
from the enforcement process, it is necessary to consider the problem of 
compensation for the victims of such injury. This resolves itself into two main 
issues. First, there is the issue of in what circumstances a person who suffers a 
loss as a result of a "mishap" in the enforcement process should be compensated. 
Second, there is the question of from where this compensation should come. Who 
- or what - should be liable to pay the compensation? 

A. The Potential for Loss 

(1) Third Persons 

The most likely cause of injury to third persons is the seizure and perhaps 
the sale, of their property in the mistaken belief that it belongs to the debtor. In 
itself, seizure of a third person's property is not likely to cause substantial loss or 
injury, especially where the seized property is left on a bailee's undertaking; 
however, the potential for substantial loss is there. If the seized property is 
removed for safe keeping, the third party will be deprived of its use. Even if the 
property is not removed, that it is under seizure could, for example, deprive the 
third person of an opportunity to sell it for a favourable price. 

The sale of a third person's property by the sheriff does not usually affect 
the formefs legal right to recover the property. A sheriffs sale generally conveys 
only the debtor's actual interest in the property; the rights of any other person in 
or against the property survive the sale. Thus, in theory at least, the true owner 
is not in any worse position after the sheriff's sale than before. As a practical 
matter, though, the true owner is likely to be in a worse position after the sale 
than while the property is simply under seizure. The purchaser of the property 
might be impossible to find, and even if found might not relinquish the property 
without a fight. 

The preceding paragraph suggests that there is another kind of third 
person who is likely to suffer an injury as a result of a mishap in the enforcement 
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process. This is the person who buys property at a sheriff's sale that turns out 
not to have belonged to the debtor. If the true owner chooses to pursue the third 
party, the latter will have no defence to an action by the former to recover the 
property itself, or to recover damages for conversion. Nor will the purchaser 
have a claim against the sheriff, since the sheriff selling property in execution 
does not give any warranty of title.632 

(2) Debtors 

Successful enforcement proceedings will necessarily cause a kind of 
pecuniary injury to the debtor: the very object of the proceedings is to convert 
property of the debtor into money and to pay that money to enforcement 
aeditors. The creditor's gain is the debtor's loss. Obviously, the debtor cannot 
expect to be compensated for this sort of injury. But it is possible for the debtor 
to suffer finanaal injury that is not simply the natural and intended outcome of 
enforcement proceedings. Such injuries could be the result of an excessive 
seizure, seizure of exempt property, sale of properly seized property at a 
substantial undervalue, or damage to property of the debtor that is not itself 
seized in the course of a seizure of other property. 

As is the case for third persons, substantial damage is more likely to be 
occasioned by a sale of, say, exempt property than by its mere seizure. A debtor 
with whom seized property is left on a bailee's undertaking might, in fact, suffer 
no substantial damage whatsoever as a result of the seizure. It is possible, 
nevertheless, for a debtor to suffer substantial injury from a "wrongful" seizure, 
even if the property is not actually sold. This is especially so where the seized 
property is removed, thus depriving the debtor of its use. 

(3) Creditors 

The kind of injury that can be suffered by enforcement creditors because 
of a mishap in the enforcement process is different than the sort of injury likely 
to be suffered by a debtor or third person. In the latter case, the injury is likely 
to consist of the enforcement process wrongfully depriving the debtor or third 
person of some item of property. In the former case, the injury consists of the 
failure of the process to do for the creditor what it is supposed to do. What the 
enforcement system is supposed to do for creditors is to liquidate the non-exempt 
property of the debtor and to pay the money thereby realized to creditors in 
accordance with the distribution rules. 

Of course, that one or more enforcement creditors of a debtor have not 
been paid in full after the enforcement process has run its course does not mean 
that such a creditor has necessarily been "injured by the process. A creditor has 

632 We discuss the plight of the purchaser at a sheriffs sale in more detail, 
supra, at 108. We recommend that purchasers who do not get the title 
they expect at a sheriff's sale be compensated. 
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no grounds for complaint if the process has done as much as reasonably possible, 
given the value of the debtor's exigible assets, to satisfy the dairns of creditors. 

An enforcement creditor will only have grounds for complaint if the 
system fails to achieve the results that it could reasonably have been expected to 
achieve. For example, exigible property might have disappeared because the 
sheriff's office has failed to act expeditiously to effect seizure after being 
instructed to do so; or the sheriff's office might have failed to seize sufficient 
exigible property to satisfy all existing writs when it had the opportunity to do 
so; or seized property might have been sold at a substantial undervalue, resulting 
in less money being available for distribution to enforcement c r e d i t ~ r s . ~  

B. Potential Liability of Various Participants in the Enforcement Process 

We do not propose to exhaustively analyze the current law regarding the 
potential liability of various participants in the enforcement process for injuries 
incurred through that process. This should be regarded as nothing more than a 
summary, and an incomplete summary at that. Its purpose is simply to provide 
a background for our reform proposals. 

We shall begin by briefly outlining the main theories of liability that might 
be applicable where someone suffers an injury as a result of a mishap in the 
enforcement process. We then summarize how these theories of liability might 
apply to various participants in the enforcement process. 

(1) Theories of Liability 

(a) Actions founded on trespass or conversion 

A person who interferes with the goods of another without legal 
justification6% commits the tort of trespass to goods. Any dealing with goods 
in a manner inconsistent with the owner's rights, and done with the intention of 
denying the owner's rights or asserting an inconsistent right, amounts to the tort 

It will be noted that this particular mishap is also mentioned in our 
discussion of injuries that can be suffered by debtors. An undervalue 
sale of seized property might well adversely affect both the enforcement 
debtor and enforcement creditors. The latter will be paid less than they 
might have been; the formefs liabilities will be reduced by less than 
they might have been. 

For simplicity's sake, we ignore the distinction between actions based on 
a right to possession and actions based on a right of property. Strictly 
speaking, both trespass and conversion are torts committed against a 
person with possession or a right to possession of the goods, who might 
or might not be the owner of the goods. But it does no real harm to 
refer to the person who has a cause of action as the "true owner". 



COMPENSATION FOR LOSS 377 

of c o n v e r s i ~ n . ~  The main practical difference between the two torts - trespass 
and conversion -is in the manner of calculating damages. For a mere trespass, 
the measure of the plaintiff's recovery is the actual damage proved to have been 
suffered. But a defendant who is found to have converted the plaintiff's goods 
is liable to pay their full value. 

Seizure of goods involves an interference that ordinarily would amount to 
trespassfa and the sale of a person's goods without his or her authority 
generally constitutes conversion. But a sheriff who seizes and sells exigible goods 
of a debtor does so under the authority of a writ of execution and acts therefore 
with legal justification. 

A writ, however, only authorizes the sheriff to seize sufficient exigible 
property of the debtor to satisfy the writs against the debtor. It does not 
authorize the sheriff to seize exempte7 property. It does not authorize the 
seizure of more property than is necessary to satisfy the writs against the debtor. 
It certainly does not authorize the sheriff to seize property that does not belong 
to the debtor. The seizure of exempt property,638 of more property than is 
necessary to satisfy the writs,- or of the property of a third personw would 
amount therefore to trespass. The sale of such property would amount to 
c~nversion.~'  

635 33 C.E.D. Western, Title 142, Trespass, § 67. 

a Apparently, this is so, even if the sheriff's bailiff does not actually lay 
hands on the seized goods, and leaves them with the debtor on a 
bailee's undertaking: Demers v. Desrosier (No. 2) [I9291 W.W.R. 241 (Alta. 
S.C.T.D.), at 245. The theory is that the sheriff has taken constructive 
possession of the seized goods. 

e7 Subject to s. 45 of the Seizures Act, which permits a temporary seizure of 
exempt property that cannot be readily distinguished from exigible 
property. 

Subject to the exception set out in the preceding footnote. 

e9 Of course, a sheriff's bailiff cannot be expected to calculate the value of 
the seized property precisely in relation to the amount of the writs and 
seize only enough property to satisfy the writs exactly. A seizure will 
be tortious only if it is "obviously excessive": Moore v. Lambeth County 
Court Registrar (No. 2) [I9701 1 All E.R. 980 (C.A.), at 984 and 986. Even 
if the seizure itself is not obviously excessive, sale of more of the 
debtor's goods than is necessary to satisfy the outstanding writs may 
constitute conversion: Overn v. Strand [I9311 S.C.R. 720, at 733. 

See, for example, Overn v. Strand, ibid.; 384238 Ontario Ltd. v. The Queen 
(1983) 8 D.L.R. (4th) 676 (F.C.A.). 

MI The line between trespass and conversion can be rather fuzzy. It might 
be possible to treat seizure of a third person's property as being in itself 

(continued ... ) 
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An action for trespass or conversion arising out of a seizure does not 
require that the sheriff (or anyone else) be shown to have acted negligently. 
Clearly, the sheriff's bailiff who effects the seizure or sells the goods will have 
intentionally seized or sold the goods in question. That is enough to found 
liability in trespass, unless his action is actually authorized by the writ. That the 
bailiff might have reasonably (but mistakenly) believed that the goods were the 
debtor's is no defence to an action for trespass or convers i~n ,~  unless the 
owner is estopped by his or her own conduct from complaining.643 

Our final point concerning trespass is that this action can probably be 
maintained without proof of actual damage.M4 Even if actual damage must be 
shown, it would seem that the slightest inconvenience will constitute "actual 
damage". In Demers v. Desrosier, where the seized property had been left with the 
plaintiff on a bailee's undertaking, he was held to have suffered some damage 
because he had been "dispossessed of the chattels notwithstanding that they were 
never actually out of his c ~ s t o d y . " ~  

(b) Actions founded on negligence . 

Negligence causing actual damage to the plaintiff is the essential ingredient 
of a cause of action for most other mishaps that might occur in the enforcement 
process. Where a sheriffs officer negligently sells scized property for a price that 
is plainly inadequate in relation to its value, a party who suffers loss because of 
this improvident disposition will have a cause of action.& Or if a sheriff's 

M1(...continued) 
conversion. But the courts would undoubtedly be reluctant to treat 
mere seizure, as opposed to sale, of a third person's property as 
anything more than trespass, see 384238 Ontario Ltd. v. The Queen, id. at 
683-85. 

&U 384238 Ontario Ltd. v. The Queen, ibid. at 687-88. Stone J. appears to 
suggest that cases involving seizure may proceed on a different 
principle than ordinary cases of trespass to goods, where negligence 
must be shown. The cases referred to do not support that proposition. 
What they say is that interference with goods is actionable only if the 
interference is intentional or negligent. The interference involved in a 
seizure is surely intentional in the relevant sense. 

M3 Ibid. at 688-90. 

This is a matter of some controversy: see Demers v. Desrosier, supra, note 
636 at 244. 

Ibid. at 245. 

M6 See, for example, De Zouche v. Cook 119201 2 W.W.R. 268 (Sask. K.B.); T.J. 
Fair 6 Co. v. Wardstrom [I9191 2 W.W.R. 555 (Alta. S.C.A.D.). In the 

(continued ... ) 



COMPENSATION FOR LOSS 379 

officer loses an opportunity to seize exigible property of the debtor because of 
unreasonable delay in attempting to effect seizure, an aggrieved enforcement 
creditor will have a cause of action in negligence." The measure of the 
creditor's recovery will be the amount that he or she probably would have 
received if the sheriff had acted with proper diligence.* 

We have briefly described the main theories of liability upon which a 
person - debtor, creditor or third person - might seek compensation for loss 
suffered in the course of enforcement proceedings. We have said that, in certain 
circumstances, a person who suffers loss will have a cause of action for trespass, 
conversion or neg l igen~e .~~  We have deliberately ignored, however, the 
question of against whom the injured person will have a cause of action. The 
identity of the party who is liable might well be crucial to the injured person's 
prospects of actually being compensated. We now examine the potential liability 
of various participants in the enforcement process. 

(2) The Crown 

The various persons who actually carry out the functions of "the sheriff" 
are employees of the provincial government. It would be natural to assume that 
in keeping with normal tort principles, the Crown is liable for torts committed by 
such persons in the course of enforcement proceedings; however, this is not the 
case. At common law, the Crown was not liable for wrongs committed by 
sheriffs or sheriffs' officers in the execution of writs. Section 5 of the Proceedings 
Against the Crmn Act, which generally makes the Crown liable for torts 
committed by its officers or servants, contains the following exception: 

(6) No proceedings lie against the Crown under this 
section in respect of any thing done or omitted to be 
done by any person while discharging or purporting 
to discharge responsibilities . . . that he has in 
connection with the execution of judicial process. 

M6(...continued) 
former case, the aggrieved party was the enforcement debtor whose 
goods were sold; in the latter two cases, the plaintiffs were enforcement 
creditors. 

647 Great Northern Insurance Co. a. Young [I9171 1 W.W.R. 886 (Alta. 
S.C.T.D.), although see text at note 657, injra; Massey Manufacturing Co. 
v. Clement (1893) 9 Man. R. 359; Brmn a. Jamis (1836) 150 E.R. 617. 

Massey Manufacturing Co. v. Clement, ibid. 

M9 We do not mean to leave the impression that these are the only possible 
bases of liability, just that they are the most likely to arise in practice. 
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Thus, a person injured by something done (or not done when it should have been 
done) by the sheriff's office must look elsewhere than to the Crown for 
compensation. 

(3) The Sheriff 

It is necessary to keep in mind that in discussing the possible liability of 
the sheriff, we are discussing the liability of an individual: the person who 
happens to bear the title of "sheriff" for a particular judicial district. There is no 
incorporeal legal entity called "the sheriff" that can be made liable for a judgment. 

The complex set of rules developed by the English common law regarding 
the liability of a sheriff for the acts of his officers and bailiffs was based on the 
theory that the sheriff was personally responsible for carrying out all the duties 
of his office. Necessity required that he be permitted to delegate these duties to 
the under-sheriff and to his bailiffs. But having so delegated his duties, the 
sheriff remained responsible for their performance to the same extent as he would 
have been if he had performed them personally. Thus, in general, the sheriff was 
liable for any tort committed by his men in the purported execution of a writ. 

Whatever one might say about its theoretical underpinnings, the English 
common law rule regarding the sheriffs liability was quite practical. A person 
who was injured by something done on behalf of the sheriff could simply sue the 
sheriff. This simplified the task of deciding whom to sue. It also gave the 
plaintiff a claim against a person who would likely be able to satisfy a 
j ~ d g m e n t . ~  It should not be thought that the sheriff was ultimately left to bear 
the financial burden of mishaps for which he was in no way morally responsible. 
The sheriff was expected to protect himself by obtaining an indemnity, with 
appropriate security, from the under-sheriff and  bailiff^.^' Thus, imposing 
liability on the sheriff made it easier for persons who suffered wrongs at the 
hands of the sheriff's men to recover compensation, without imposing an unfair 
financial responsibility on the sheriff. 

The English common law rule regarding the liability of the sheriff for his 
subordinate's acts did not survive long in this province. Our courts considered 
that the office of the sheriff in this province was so different from that of the 
English sheriff that it would be unfair to make the person bearing the title 
"sheriff" responsible for all those persons who actually did the sheriWs work. The 
particular difference fastened upon in the leading case, Great Northern Insurance 

- - - - - - - 

It was provided by statute that "no man shall be sheriff. . . except he 
have sufficient lands . . . whereof to answer the king and his people, in 
case that any person shall complain against him", quoted in R.C. Sewell, 
A Treatise on the law of the Sheriff (London: Butterworths, 1842), at 17. 

651 Sewell, ibid. at 35,41. 
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v. y o u n f 2  was that the Alberta sheriff, unlike his English counterpart, exercises 
no formal control over the appointment of his subordinates. They, like he, are 
appointed by and are employees of the provincial government. It would be 
unjust, so the reasoning goes, to make the sheriff liable for torts committed by 
subordinates not of his own choosing.653 

Thus, in Alberta, the person who bears the title of "sheriff" is not 
responsible for wrongs committed by his or her subordinates. This applies 
whether the plaintiff is an execution creditor,- an execution debtor, or a third 
person whose property has been improperly seized or sold in e x e c u t i ~ n . ~ ~  

A sheriff's bailiff who commits a trespass or who is guilty of conversion 
is liable to the injured party. Under the English common law, the injured party 
would not be terribly concerned with his or her theoretical cause of action against 
the bailiff because the sheriff was also liable, and would be more likely to be able 
to satisfy a judgment. But in Alberta, as we have seen, the sheriff does not incur 
vicarious liability for the acts of a bailiff. So here the liability of the bailiff is of 
more than mere academic interest to the injured party. 

Will a bailiff be liable if his neglect of duty causes financial injury to a 
aeditor, as in Great Northern Insurance Co. a. There the bailiff's failure 
to act on seizure instructions within a reasonable time caused an execution 
aeditor to suffer a loss. As we have seen, the sheriff was held not responsible 
for the bailiffs default. Walsh J. suggested in an obiter dictum that the bailiff 
himself would have been liable to the aeditor if he had been named as a 
defendant. As logical as that sounds, it is not indisputable. According to older 
authorities, it is the sheriff, not the sheriff's bailii, who owes a duty to the 
aeditor to carry out seizure instructions. Thus, a bailiff who failed to effect 
seizure expeditiously would not be directly liable to the If followed, 
Walsh J.'s dictum would impose a liability on bailiffs to which they were not 
subject on the older authorities. 

652 Supra, note 647. 

653 The logical corollary of this line of reasoning would seem to be that the 
Crown should be liable, but section 5(6) of the Proceedings Against the 
Crown Act stands in the way of such a result. 

6M Great Northern Insurance Co. v. Young, supra, note 647. 

655 Gunn's Pure Foods Limited v. Rae 119341 2 W.W.R. 108 (Alta. S.C.T.D.). 

656 Supra, note 647. 

657 Sewell, supra, note 650 at 47. 
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The theoretical liability of the sheriff's bailiff for a wrongful seizure or sale 
will be of practical value to an injured party o rd~ i f  a judgment against the bailiff 
can be enforced. In Alberta, the SheriJfs Act and its predecessors used to 
require the sheriff, deputy sheriff, assistant sheriff and bailiff to provide a bond 
for "the due and faithful performance of his office". In certain cases of breach of 
duty by a bailiff, an injured party would have recourse to this bond; however, the 
Sheriffs Act was repealed in 1978,659 and there is at present no requirement that 
bailiffs be bonded. So a judgment against a bailiff would not be of great value 
unless the bailiff's personal resources were sufficient to meet the judgment. 

(5) Creditors 

(a) The instructing creditor 

In effecting seizure under a writ of execution, the sheriff is not regarded 
as an agent of the instructing creditor. Therefore, for example, if the sheriffs 
bailiff seizes the goods of a third person, or effects an excessive seizure, the 
instructing creditor generally incurs no liability. There is, however, an important 
exception to this rule. The general rule assumes that it is the sheriff who actually 
decides what to seize. If the creditop intermeddles in the execution process 
to the extent of telling the sheriff what to seize, the creditor is liable if the sheriffs 
bailiff commits a tort by following those specific instructions. 

The instructing creditor can also incur liability under the indemnity that 
may be required by the sheriff pursuant to section 4(2) of the ECA. This section 
provides that a sheriff is not obliged to act on seizure instructions until provided 
with security that he or she considers to be reasonably sufficient to indemnify him 
or her in respect of, among other things, any claims for damages to which he or 
she might become liable as a result of attempting to carry out the instructions. 
Although the act does not expressly require the creditor to indemnify the sheriffs 
subordinates, it has been held that an undertaking in favour of "the sheriff" 
applies in favour of bailiffs as well.661 To a large extent,662 this indemnity 

R.S.A. 1970, C. 342. 

Court of Queen's Bench Act, S.A. 1978, c. 51, s. 39(4). 

In fact, it is more likely to be the creditofs lawyer who actually gives 
the instructions to the sheriff. Depending upon the precise facts, it 
might in fact be the lawyer, the creditor, or both who are liable to the 
injured party. 

"' Mandelin v. Stan Reynolds Auto Sales (1961) 31 D.L.R. (2d) 697. Indeed, 
since in Alberta the person called "sheriff' is unlikely to incur personal 
liability, the indemnity would almost be pointless if it did not apply in 
favour of bailiffs. 
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requirement shifts the risk of mishaps in the seizure process from sheriffs' officers 
to the instructing 

(b) Other execution creditors 

A creditor who merely files a writ with the sheriff and then sits back to 
wait for any money that comes his or her way through a sherifps distribution 
incurs little risk. Only the aeditor who actually instructs the sheriff to effect 
seizure must provide an indemnity. The instructing creditor bears the entire risk 
of mishaps, even though all other execution creditors of the debtor will share in 
the fruits of seizure. 

There is one circumstance in which an execution creditor as such can 
become liable for a wrongful seizure. This is where the creditor fails to make a 
return that is required by the ECA. Section 30 of that act provides that, if by 
reason of such failure the sheriff makes an excessive or wrongful levy, "the 
aeditor is liable for any damages occasioned thereby and no action is 
maintainable against the sheriff in respect t h e r e ~ f " . ~  

C. Troublesome Asvects of Existine Law 

Perhaps the major complaint that can be made about the existing law in 
this area is that it is unduly obscure and complicated. The law is a hodgepodge 
of judge-made and statutory rules. Often, the latter seem to have been drafted 
with little regard to the former, and it is difficult to say how they fit t~gether.~" 

ffi2(...continued) 
ffi2 If the usual form of indemnity required by sheriffs were taken literally, 

the entire burden would be shifted to the instructing creditor (and the 
creditor's lawyer, see following note). The indemnitor undertakes in 
absolute terms to indemnify the sheriff against all liability incurred by 
the latter; however, it has been stated in at least one case that the 
indemnity would not apply to deliberate or negligent misconduct by a 
sheriff's officer, Mandelin v. Stan Reynolds, ibid. at 701. 

AS a matter of fact, the form of indemnity much preferred by sheriffs is 
the personal undertaking of the creditor's lawyer. Thus, the creditor's 
lawyer might be required to bear the risk of mishaps in the seizure 
process. 

664 Again, presumably, the references to the "sheriff" are to be read as also 
including bailiffs, who are the ones likely to incur liability. 

665 An example of this situation was just mentioned. The Execution 
Creditors Act entitles the sheriff to an indemnitv aeainst liabilitv incurred , " , 
in attempting to effect a seizure. The Alberta courts, however, have 
long since held that the sheriff himself is basically immune from liability 
for the actions of his subordinates in carrying out a seizure. So, the 
indemnity provision is pointless, unless the courts strain to read the 
indemnity requirement as applying in favour of bailiffs. 
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The obscurity of the law is exacerbated by the dearth of relatively recent cases in 
the area. On many points concerning liability for mishaps in the enforcement 
process, a "recent" case is one decided in this century. 

Even where the law is relatively dear, it might well be needlessly 
complicated. This complexity is particularly evident in connection with the 
question of who is liable for an injury for which someone is undoubtedly liable. 
This question could be described as the problem of the source of compensation 
for loss suffered in the enforcement process. 

Suppose, for example, that the goods of X are seized and sold in the 
mistaken belief that they are the goods of Y, an execution debtor. X's lawyer can 
tell X that he almost certainly has a cause of action for conversion. But against 
whom? Certainly, X has a cause of action against the bailiff(s) responsible for the 
sale and against the buyer of the goods. But perhaps the bailiff is not likely to 
be able to satisfy a judgment for the value of the goods, and the buyer is nowhere 
to be found. Can X sue the instructing creditor? This will depend on whether 
the creditor specifically instructed the sheriff to seize and sell the particular goods 
that belonged to X. If the creditor did not instruct the sheriff to seize and sell 
those specific goods, the creditor will not be directly liable to X.6M 

At the end of the day, X might well end up being compensated for his loss. 
But he might just as easily end up with an unenforceable judgment. In either 
case, the route to compensation seems unnecessarily complicated. There must 
surely be a way of simplifying the problem of the source of compensation. 

Not only are the rules governing the source of compensation complicated, 
but also they sometimes lead to questionable results. More often than not, when 
a mishap occurs in the enforcement process that causes someone to suffer a loss, 
the loss is not really the result of blameworthy conduct on the part of a sheriffs 
officer or the instructing creditor. The mishap is as likely to be the result of bad 
luck as bad management - the sort of mishap that is bound to occur every so 
often in the course of enforcement proceedings. In such cases, it is far from self- 
evident that any particular individual should have to shoulder the burden of such 
a fortuitous mishap. 

6M Even if the instructing creditor was not directly liable to X, the latter 
might not be without a remedy. He might take an assignment of the 
indemnity given by the creditor to the sheriff, and then sue the creditor 
to enforce the indemnity (provided that the bailiff has not been 
negligent). If the goods have been sold by auction, he might sue the 
auctioneer. He might have a tracing claim with respect to the proceeds 
of sale. But none of these remedies would be certain to be available, 
and their availability certainly does not make X's task any less complex. 
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D. Proposals for Reform 

(1) Basic Principles 

(a) Basic liabilitv rules in the act 

We have noted that a major drawback of the existing law is that it consists 
of a hodgepodge of often obscure and sometimes conflicting common law rules 
and statutory provisions. It would benefit everyone if the basic rules governing 
compensation for loss suffered in the course of enforcement proceedings667 were 
set out in one place. We recommend therefore that the basic compensation rules 
be set out in the new statute. 

RECOMMENDATION 150: 

RULES IN ACT 

The basic rules regarding compensation for loss suffered 
in the course of enforcement proceedings should be set 
out in the statute. 

(b) Compensation for anv loss-causine . mishap 

We do not think that there is anything fundamentally wrong with the 
common law rules that govern the question of when a person has a cause of 
action for something that goes awry in the enforcement process. For the most 
part, these rules seem to provide a cause of action in appropriate circumstances. 
Nevertheless, we think that a few minor improvements can be made to the 
common law rules. Moreover, it would simpllfy and clarify things to state in 
more modern terms the circumstances in which persons involved in or affected 
by the enforcement proceedings should be entitled to compensation. 

For the moment, we shall simply state the principle by which we will be 
guided in stating the particular rules applicable to particular persons who might 
suffer a loss. The principle is this. Where a mishap occurs in the enforcement 
process, any person who suffers a loss as a result of that mishap should be 
entitled to compensation, unless there is good reason for denying compensation 
in that particular case. 

667 Throughout this chapter, we are talking about the sort of loss that is 
really related to the enforcement process. We do not propose that, if a 
sheriff's bailiff gets into a traffic accident on the way to effect a seizure, 
the bailiff's (or his or her employer's) liability should be governed by 
the statute. 



386 COMPENSATION FOR LOSS 

(c) No cause of action if no loss 

In the course of carrying out a seizure, it is easy for a sheriff's bailiff to 
commit technical trespasses to property that do not result in any real injury to the 
"victim". For example, the bailiff might seize a vehicle that he thinks belongs to 
the debtor, but actually belongs to a third person. Even if the error is quickly 
discovered and the vehicle is released from seizure before the third person even 
knows it has been seized, there would in theory be a cause of action for trespass. 

There is little to be gained and much to be lost in financial and judicial 
resources if a person such as the true owner of the seized vehicle is permitted to 
assuage his or her wounded feelings through an action for trespass. This is 
precisely the kind of circumstance in which the court will protect the sheriff on 
an interpleader appl ica t i~n .~  We believe that it should not be necessary for a 
sheriff to go to the trouble of having to make an application to the court for 
protection where the injury suffered by a prospective plaintiff is purely notional. 
In general, actual pecuniary loss should be a necessary element of a cause of 
action for any interference or dealing with property by a sheriff in the course of 
enforcement proceedings. 

Courts sometimes award exemplary (or 'punitive") damages against a 
defendant who has committed a wilful and flagrant violation of another person's 
rights. It is conceivable that a bailiff or creditor, or another person involved in 
the enforcement process, could be guilty of such high-handed conduct as to move 
a court to grant exemplary damages. It is conceivable also that such a situation 
could occur without the victim suffering substantial pecuniary loss. If such a set 
of circumstances were to arise, we do not think that the absence of substantial 
pecuniary loss should prevent the court from making an award of exemplary 
damages. In saying this, however, we emphasize that we are not endorsing any 
particular theory as to when, if ever, it is appropriate for a court to award 
pecuniary damages. 

RECOMMENDATION 151: 

ENTITLEMENT TO COMPENSATION 

A person should have a remedy in respect of an 
interference or dealing with the person's property in the 
course of enforcement proceedings only if (a) he or she 
suffers actual pecuniary loss, or (b) the interference or 

When the sheriff makes an interpleader application, the court has a 
discretion to grant an order protecting the sheriff from actions. The case 
law is to the effect that the court will exercise its discretion in favour of 
the sheriff where the claimant has not suffered a substantial grievance: 
see Dunlop, supra, note 1 at 395. 
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dealing is a result of misconduct that justifies an award 
of exemplary damages. 

(d) A certain source of comuensation 

We have emphasized that the law on the question "Does X have a cause 
of action?" is in a more satisfactory state than the law regarding the question 
"Against whom does X have a cause of action?" The answer to the latter question 
is likely to be more difficult to come by, and might well be less satisfying than the 
answer to the former. 

We think that perhaps the most useful reform that can be made in this area 
is to simplify and clarify the issue of where a person who suffers pecuniary loss 
as a result of a mishap in enforcement proceedings should look for compensation. 
The best way to do this, we think, is to make it clear that there is one source of 
compensation for such loss, and that this source will be liable for the loss 
regardless of who or what causes the loss. What we have in mind is an assurance 
fund, but we shall defer further discussion of such a fund until later in the 
chapter. 

(2) Circumstances in which Particular Persons Should Be Compensated 

(a) Third uersons 

We have seen that the common law is quite solicitous of the rights of third 
persons whose property is interfered with or dealt with by a sheriff in the course 
of attempting to execute a writ. Special arcumstances aside, third persons are 
able to vindicate their rights in the property by an action based on trespass or 
conversion. That the sheriff acted under the authority of a writ does not make 
any difference, because the writ only authorizes the sheriff to seize exigible 
property of the defendant. Nor would it make any difference that the sheriff (or 
the bailiff) was not guilty of any negligence or wilful wrongdoing. 

We believe that the common law reflects the proper principle. Third 
persons who suffer a loss as a result of any interference or dealing with their 
property by a sheriff in the course of enforcement proceedings should be 
compensated. We would only depart from the common law to the extent of 
saying that it should not be necessary for anyone to be concerned with whether 
the interference or dealing should be characterized as trespass, conversion or 
something else. It should not even be relevant whether or not the interference or 
dealing was authorized by the statute.669 Subject to the qualifications set out 

669 For example, it might be reasonable and efficient for the statute to 
authorize a sheriff to seize any property in which there are reasonable 
grounds for believing that an enforcement debtor has an interest. 
Suppose that a sheriff does seize property based on such reasonable 

(continued ... ) 
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below, the only question should be whether or not the third person has suffered 
substantial pecuniary injury as a result of some interference or dealing with his 
or her property in the course of enforcement proceedings. 

RECOMMENDATION 152: 

COMPENSATION FOR THIRD PARTIES 

Subject to Recommendations 156 and 157, a third person 
should be entitled to compensation for pecuniary loss 
suffered as a result of damage to or any interference or 
dealing with his or her property in the course of 
enforcement proceedings. 

The first qualification on the principle stated above hardly needs to be 
stated, but we shall do so anyway. Suppose that a third person buys property 
from an enforcement debtor in circumstances such that the third person's interest 
is subordinate to a writ against the debtor. If the sheriff later seizes and sells the 
property under the writ, this manifestly does cause pecuniary loss to the third 
person. Although caused by the sale, this loss is merely a consequence of the 
third person's interest in the property being subordinate to the writ. It is not the 
sort of loss for which he or she should be compensated (at least by anyone other 
than the debtor). Therefore, a third person should not be entitled to 
compensation for any loss suffered because his or interest in certain property is 
subordinate to a writ of enforcement. 

RECOMMENDATION 153: 

NO COMPENSATION WHERE INTEREST 
SUBORDINATE TO WRIT 

A third person should not be entitled to compensation 
for pecuniary loss suffered because his or her interest in 
property is subordinate to a writ of enforcement. 

ffi9(...continued) 
grounds, but the property turns out to belong to a third person. If the 
third person suffers some loss as a result of the seizure, it seems 
eminently reasonable to say that he or she is entitled to compensation, 
notwithstanding that the sheriffs actions were authorized by the statute. 
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The second qualification is not as simply explained as the first. It is based 
on the proposition that it is generally better to stop a loss from occurring in the 
f i s t  place than to compensate the victim after it has occurred. Therefore, it seems 
reasonable to construct the law so as to encourage persons involved in or affected 
by enforcement proceedings to act in a way that will minimize the harm done by 
mishaps in the enforcement process. 

Suppose that a sheriff seizes property on the basis of evidence that it 
belongs to the enforcement debtor. There is also some reason, however, to believe 
that the property might in fact belong to a third person. Generally speaking, it 
would be better for everyone concerned if the matter of the ownership of the 
property is resolved as soon as possible, and certainly before it is sold. In most 
cases, it is the sale of the property, rather than its mere seizure, that is likely to 
cause substantial loss to the third person. Thus, if the issue of the third person's 
interest in the seized property is resolved before the property is sold, any 
substantial loss is likely to be avoided. 

In the interest of heading off loss before it occurs, we think that, where the 
sheriff knows of a potential adverse claim against seizedlroperty, he,should be 
required to notify the potential claimant of the seizure. O This nobce should 
advise the third person of the steps that must be taken to assert a claim against 
the seized property.6n Having received such notice, the third person should be 

" The Alberta Rules of Court allow a sheriff who is aware of a claim 
against seized property to make an interpleader application: see Rules 
442(1)(b), 457. However, the interpleader rules are designed for the 
benefit of the sheriff, not the claimant. In theory, nothing requires a 
sheriff who knows of a claim to bring interpleader proceedings. The 
sheriff could sell the property in the face of an adverse claim without 
making an interpleader application. This might conceivably occur if the 
creditor was able to convince the sheriff that the claim was without 
merit and, no doubt, was to provide the sheriff with good security. Of 
course, a sheriff proceeding in this fashion would be liable for 
conversion if it turned out that the claimant's claim was well founded. 
In practice, either through caution or a sense of fair play, a sheriff who 
knows of an adverse claim will invariably follow the interpleader route. 
Our proposal would make the law conform with the substance of the 
existing practice. 

The details of the procedure that we contemplate are worked out in the 
draft act. We summarize them briefly here: 

1. the third person must file a claim with the sheriff within 14 days 
of receiving notice of the seizure; 

2. the sheriff would then give notice of the claim to the instructing 
creditor, who would have 14 days to contest the claim; and 

(continued ... ) 
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obliged to assert a claim within a certain period of time, and should bear the 
consequences of failing to do so. If the time expires and no claim is asserted, the 
sheriff should be able to proceed on the basis that the third person's silence is an 
admission that he or she does not have an interest in the property. Specifically, 
where a third person does not respond in time to the sheriff's he or 
she should lose any right that might otherwise have been afforded to recover 
compensation for the seizure and sale of the property.6n 

RECOMMENDATION 154: 

LOSS OF RIGHT TO COMPENSATION THROUGH 
DELAY 

A sheriff who knows of a potential claim against seized 
property should be required to give notice of the seizure 
and of the procedure for asserting a claim to the 
potential claimant. 

A potential claimant who does not assert a claim within 
14 days after receiving notice should lose any right to 
compensation that would otherwise have been afforded 
in respect of the seizure or sale of the property. 

Where a claim is asserted within the relevant period, the 
instructing creditor (or another enforcement creditor, if 
the instructing creditor does not do so) should then bear 

671(...continued) 
3. the instructing creditor (or another enforcement creditor) would 

have to apply to the court to resolve the dispute within a further 
period of 30 days, failing which the sheriff would be required to 
release the seizure. 

We have omitted some details of the contemplated procedure that are 
included in the draft statute. The important point is that this procedure 
would relieve the sheriff of the burden of having to make an 
interpleader application. Once a claim was asserted, the burden of 
contesting the claim would fall upon the creditor. 

6n We have in mind a fairly short period. Fourteen days would seem 
appropriate, as this is the time that a debtor has to file a notice of 
objection to seizure. 

673 A similar recommendation was made by the Ontario Law Reform 
Commission: OLRC Part 2, supra, note 57, at 263. 
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the onus of contesting the claim and of applying to the 
court to determine the issue. 

(b) Debtors 

By their very nature, successful enforcement proceedings will cause 
pecuniary loss to the enforcement debtor - property is taken away and used to 
satisfy debts. Obviously, this is not a loss for which the debtor should expect to 
be compensated. Thus, the general rule cannot be that the enforcement debtor is 
entitled to compensation whenever he or she suffers substantial pecuniary loss as 
a result of damage to or interference or dealing with, his or her property in the 
enforcement process. Something more must be required. At a minimum, the loss 
must be the result of an action that is not authorized by the statute. 

We should distinguish between restitution of property of which a debtor 
has been improperly deprived and compensation for consequential loss flowing 
from the deprivation. If a sheriff seizes more property than is necessary to satisfy 
all the judgments against the debtor, or seizes exempt property, it goes without 
saying that the debtor should be entitled to have the excess or exempt property 
released from seizure. 

Where there is room for controversy is in the matter of consequential 
damages. There are two plausible answers to the question of when debtors 
should be able to recover compensation for consequential loss. The first is that 
debtors should be compensated whenever loss results from the failure of someone 
else to comply with the act. The second is that debtors should be compensated 
only where there has been negligent or wilful non-compliance with the statute. 

We favour the first alternative. A debtor who suffers pecuniary loss as a 
result of someone else's non-compliance with the statute should be entitled to 
compensation. It should not be necessary to show that the non-compliance was 
wilful or negligent. We do not think that this would lead to a flood of claims by 
debtors based on minor and inadvertent slip-ups. Minor slip-ups will not usually 
cause the debtor to suffer substantial pecuniary loss, and in the absence of such 
loss the debtor will have no cause of action. 

RECOMMENDATION 155: 

COMPENSATION FOR DEBTORS 

An enforcement debtor should be compensated for 
actual pecuniary loss suffered as a result of someone 
else's non-compliance with the act in the course of 
enforcement proceedings. 



(c) Creditors 

COMPENSATION FOR LOSS 

At common law, a creditor who hopes to maintain an action against the 
sheriff'74 must establish two things. First, the creditor must show that there has 
been a breach of duty, such as a failure to act in a timely manner on instructions 
to seize. In other words, the sheriff, or someone in the sheriff's office, must have 
been negligent. Second, it must be shown that the creditor has suffered actual 
damage as a result of the breach of duty." We think that this is the correct 
approach. Indeed, we cannot think of any plausible alternative to this approach. 
Thus, we think that the statute should basically restate the common law position 
on this point. 

RECOMMENDATION 156: 

COMPENSATION FOR CREDITORS 

An enforcement creditor who suffers actual pecuniary 
loss as a result of the negligent performance or non- 
performance of any of the sheriff's duties under the 
statute should be entitled to compensation for such loss. 

(3) The Assurance Fund 

We suggested earlier that the law in this area would be improved by 
clarifying and simplifying the problem of the source of compensation for loss 
suffered in the course of enforcement proceedings. We suggested that there 
should be a single source of compensation for such loss, and that it should be 
some sort of assurance fund. In this section we examine this topic in a little more 
detail. 

(a) Why an assurance fund? 

We have suggested already the main reason for setting up an assurance 
fund: to simplify the route to compensation for someone who suffers a loss as a 
result of a mishap in enforcement proceedings. But could this result not be 
achieved without setting up an assurance fund, say, by giving injured parties a 
cause of action against the Crown or against the instructing creditor? Either of 
these alternatives might achieve some of the benefits that would be achieved by 

674 Although, as we saw earlier in this chapter, the creditor will rarely, if 
ever, have an action against the sheriff personally. The creditor is more 
likely to have a cause of action against a bailii. 

675 Dunlop, supra, note 1 at 386. 
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setting up an assurance fund, but we believe that an assurance fund would be the 
best choice for a number of reasons. 

As compared with the alternative of imposing liability on the Crown - 
more precisely, on the General Revenue Fund - an assurance fund would have 
the advantage of internalizing the risk of mishaps in the enforcement process. 
Thus, the cost of compensating persons injured by mishaps in the enforcement 
process would be spread among and borne by contributors to the assurance fund: 
enforcement creditors.676 This seems more appropriate than imposing the 
burden on taxpayers generally, as would be the case if the alternative of Crown 
liability were chosen.6n 

At first glance, it might seem appropriate to make the instructing creditor 
the source of compensation for any loss suffered by any person as a result of a 
mishap in the enforcement process. The argument would be that the person who 
benefits from the enforcement process, should bear the risk of mishaps in this 
process. But this alternative would have certain obvious drawbacks. In the first 
place, the instructing creditor might in fact be the person who suffers a loss, so 
it would be difficult, to say the least, to make him or her the source of 
compensation for such a loss. Second, it seems unfair to make the instructing 
creditor liable for injuries suffered by a debtor or third party that might be wholly 
attributable to the negligence of an employee of the sheriffs office. Third, there 
would be no guarantee that any particular instructing creditor would be able to 
satisfy a judgment obtained by an injured person. 

The point that creditors benefit from the enforcement system, and should 
therefore be prepared to shoulder some of the risk of mishaps in the enforcement 
process, is valid. But it does not support the argument that, when a mishap does 
occur, the burden should necessarily fall on the enforcement creditor whose 
misfortune it is to have given the instructions that led to the mishap. The risk of 
a mishap is present on virtually any occasion that an enforcement creditor 

676 See infra, at 386,393 ff. Assuming that creditors could include the 
assurance fund levy in calculating their taxable costs (and we see no 
reason why they should not be able to do so), part of the cost of the 
levy would actually be borne by enforcement debtors. Suppose A has a 
judgment against B, and that the cost of the assurance fund levy is 
added to A's taxable costs. If A eventually recovers the full amount of 
his judgment and costs, B will actually have paid the levy. Of course, if 
A is not fortunate enough to get complete recovery, he will bear the cost 
of the levy. 

677 We recognize, however, that setting up a specific assurance fund is not 
the only way of making sure that the burden of compensation payments 
is borne by users. The Crown could meet compensation claims out of 
the General Revenue Fund, but could set the basic fees paid by creditors 
(eg, for registering a writ) at a high enough level to offset such claims, 
as well as other expenses of operating the system. This is a possible 
alternative to setting up a specific fund. 
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instructs the sheriff to take some step. It is largely a matter of chance whether or 
not the risk materializes in any given case. It seems appropriate therefore to 
spread the risk among all users of the enforcement system by setting up a 
creditor-funded assurance fund. 

RECOMMENDATION 157: 

ASSURANCE FUND 

Where it is appropriate to compensate a person for loss 
suffered as a result of enforcement proceedings, the 
compensation should come from an assurance fund. 

(b) Fundine . the assurance fund 

We have indicated already that the assurance fund would be funded 
through a levy on creditors. Having said that, there are still a variety of ways in 
which this levy could be set up. Briefly, here is how we think that the system 
could best be arranged so as to make the levy both fair and easy to administer. 

The assurance fund levy should be built into the fee charged for filing a 
writ in the Enforcement Registry." Since the risk of loss - or at least the 
amount of any loss suffered - is likely to bear some relationship to the value of 
the writ, we think that the amount of the levy, and thus the fee for filing a writ, 
should reflect the amount outstanding on the writ. We do not think, however, 
that the fee should be some fixed percentage of the writ amount. It would not 
be fai1679 or convenient to make the amount of the fee directly proportional to 

678 Not every creditor who files a writ will get a benefit from doing so; 
many of them will get nothing for their trouble. Thus, it might seem 
attractive to levy only against money distributed by the sheriff to 
enforcement creditors. This would ensure that only those creditors who 
actually benefitted from the process would have to support the fund. In 
fact, however, a levy on distributions would be borne by the 
enforcement debtors whose property produced the distributable funds. 
As a mechanism for spreading the risk of mishaps in the enforcement 
process, a levy imposed at the time a writ is filed is preferable to one 
imposed on distributions. 

'" The amount of the assurance fund levy under the Land Titles Act does 
vary directly with the value of the land. In that context, it makes sense 
to assume that both the benefit provided to the person registering a 
document and the risk of loss are more or less directly proportional to 
the value of the land. In our context, neither of these assumptions is 
true. A person who files a writ for $50 million might never instruct the 

(continued ... ) 
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the amount of the writ. Rather, we prefer a simple three-tiered structure. 
Holders of writs under amount X would pay a certain fee to register their writ 
in the Enforcement Registry; holders of writs for an amount between X and Y 
would pay a somewhat higher fee; and those with writs for an amount in excess 
of Y would pay the highest fee.@" 

RECOMMENDATION 158: 

FUNDING OF ASSURANCE FUND 

The assurance fund should be funded by a levy on 
enforcement creditors that is included in the fee charged for 
filing a writ of enforcement in the Enforcement Registry. 
Writs should be grouped into three levels that are based on 
their amounts. The levy (and hence the filing fee) should be 
moderately higher for each successive level. 

(c) Exclusive liabilitv of the fund 

We do not see any purpose in giving persons who suffer a loss for which 
they have a claim against the assurance fund the right to sue anyone else. If a 
person has a claim against the assurance fund for, say, the wrongful seizure and 
sale of property, it will serve only to complicate matters to allow that person also 
to sue the bailiff who made the seizure, the creditor who instructed it, or anyone 
else who might be "responsible" for the loss. Therefore, we think that the 
assurance fund should be the exclusive source of compensation for any loss 

6T9(...continued) 
sheriff to take any steps and might never receive a cent from the 
enforcement system. 

Of course, the antiapated demands on the assurance fund will 
determine the amount of the levy actually charged to persons filing 
writs. We should note, however, that we do not anticipate that the 
claims made against the fund would be numerous or for huge amounts. 
Therefore, the amount of the levy, even for a writ in the upper tier, 
should be quite modest. 
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suffered in the course of enforcement proceedings." The fund would be the 
defendant in any action to recover compensation for such loss.682 

RECOMMENDATION 159: 

EXCLUSIVE LIABILITY OF FUND 

The assurance fund should be the exclusive source of 
compensation for any compensable loss suffered by any 
person as a result of enforcement proceedings. 

(d) Indemnification of the fund 

We have concluded that the assurance fund should be the exclusive source 
of compensation for loss suffered by any person as a result of a mishap in the 
enforcement process. We do think, however, that the person (or employer of the 
person) actually responsible for the loss should be required to indemnify the fund 
in certain circumstances. 

We approach the issue of indeWication believing that loss-causing 
mishaps will inevitably occur in the enforcement process, even if all reasonable 
care is taken and goodwill is exhibited by those involved in the process. The risk 
of such loss is properly shared by enforcement creditors through the assurance 
fund levy. 

There are cases, however, where it would be inappropriate for enforcement 
creditors as a group to foot the bill for a loss, without any recourse against the 
person responsible for the loss. Such cases arise where the original loss was the 
result of deliberate misconduct or negligence. In such a case, there is much to be 
said for requiring the person whose negligence or misconduct has led to the loss 
to indemnify the fund. Quite apart from considerations of fairness to creditors 
who are required to pay into the fund, awareness of a potential liability to 

a' What about exemplary damages? We should emphasize that we are 
noncommittal on the question of when, if ever, a court would be 
justified in awarding exemplary damages for some action taken in 
connection with enforcement proceedings. But if a court did see fit to 
award exemplary damages, such damages would not be compensating 
the plaintiff for loss suffered. Thus, our recommendation regarding the 
exclusive liability of the fund would not be applicable to such an award. 
The fund should be a source of compensation only. 

Provision should be made for some person to authorize a payment from 
the fund to an injured person who has not obtained a judgment, or even 
commenced an action. Such a person might be the responsible minister. 
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indemnify the fund for liability occasioned by negligence or deliberate misconduct 
might have a salutary effect on some participants in the enforcement process. 

There are three categories of persons (or institutions) that, because of their 
relationship to the process, are likely to be in a position to be the author of a loss 
for which the assurance fund will be liable. They are 1) sheriffs, 2) creditors who 
instruct a creditor to take some active enforcement measure, and 3) other 
enforcement creditors. We deal with each of these below. 

For obvious reasons, negligence or deliberate misconduct on the part of 
someone connected with the sheriffs office would have great potential for causing 
the sort of loss for which the assurance fund would be liable. Fortunately, 
instances of such negligence or misconduct undoubtedly would be rare; however, 
where they do occur, there should be institutional responsibility for it. By this, 
we mean that the Crown, of which the sheriff's office is an emanation, should be 
liable to indemnify683 the assurance fund against liability occasioned by 
negligence or deliberate misconduct within the sheriff's office. 

We would apply the same basic rule to aeditors who instruct the sheriff 
to take some active enforcement step. If an instructing creditor knows or ought 
to know that the instructions given to a sheriff are likely to cause some person to 
suffer a loss of the sort for which the assurance fund would be liable, the creditor 
should be required to indemnify the fund if such a loss does occur. 

The last category of persons consists of enforcement creditors other than 
instructing creditors. The scope for anything that such a creditor does or does not 
do causing anyone to suffer a loss is much smaller than in the case of instructing 
aeditors; however, the possibility is there, especially in the context of required 
registrations in the Enforcement Registry. The failure of an enforcement creditor 
to record that his judgment has been paid might lead a sheriff, acting on another 
creditor's instructions, to effect an excessive seizure. The assurance fund would 
be liable for any loss suffered by the enforcement debtor, and the delinquent 
creditor should in turn be required to indemnify the fund. 

Our final point on this particular topic concerns security for the instructing 
creditor's potential obligation to indemnify the fund. As already noted, section 
4(2) of the ECA entitles a sheriff to demand "security which he considers to be 
reasonably sufficient for indemnity" in respect of liability that the sheriff might 
incur in carrying out seizure instructions. As we have seen, this indemnity really 
protects the sheriff's bailiff, since the bailiff is the person who will be liable in the 

683 We should clarify our use of "indemnify", here and elsewhere in this 
section. This word has two senses. One of these, a sense in which it is 
often used by lawyers, denotes an agreement by one person to 
reimburse another person for a loss or expense that the latter might 
suffer in the future. The other denotes the act of actually reimbursing a 
person for a loss or expense that has actually been suffered. We use 
"indemnify in the second sense. 
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case of a wrongful seizure. The form of the security usually required is the 
personal undertaking of the instructing creditor's lawyer to indemmfy "the sheriff" 
against liability for damages. 

Under the existing practice, the lawyer's undertaking really serves two 
purposes: it establishes the sheriff's (or the bailiff's) right to be indemnified and 
provides a form of security for this indemnity. Under our proposals, no 
individual connected with the sheriff's office will require an indemnity against 
liability. If there is any liability for anything done by such an individual, it will 
fall on the assurance fund, not the individual in question. As discussed above, 
there are circumstances in which the instructing creditor should be liable to 
indemnify the fund, but such liability will be established by the statute. A 
lawyer's undertaking would not be required for this purpose. 

But what of security for the creditor's potential liability to indemnify the 
assurance fund? Certainly, there might be cases in which it is doubtful that an 
instructing creditor would have the wherewithal to pay substantial 
indemnification to the assurance fund. Nevertheless, we believe that, in general, 
the instructing creditor should not be required to provide security. This could 
mean that the assurance fund will occasionally not be recouped for a loss that 
should really be borne by the instructing creditor. But this is much less troubling 
than for a bailiff who is personally liable not to have an assured source of 
indemnification. 

There might be special circumstances where the instructing creditor's 
potential liability to indemnify the fund should be secured. We think that such 
circumstances will be rare enough, however, that the requirement for security 
should be imposed only by a court, on application by a sheriff. 

RECOMMENDATION 160: 

INDEMNIFICATION OF ASSURANCE FUND 

The Crown should be liable to indemnify the assurance 
fund for a liability incurred through deliberate 
misconduct or negligence within the sheriff's office. 

A creditor upon whose instructions a sheriff takes an 
action that causes a loss for which the assurance fund is 
liable should be required to indemnify the fund if the 
creditor knew or ought to have known that in following 
the instructions the sheriff would be likely to cause a 
loss for which the fund could be liable. 

A creditor whose negligent or deliberate failure to 
register required information in the Enforcement 
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Registry causes a loss for which the assurance fund is 
liable should be required to indemnify the fund. 

Creditors who give instructions to the sheriff to take 
some enforcement step should not in general be 
required to provide security for their potential 
obligation to indemnify the assurance fund. On 
application by a sheriff, however, the court should be 
able to require a creditor to provide such security. 

(4) Judicial Discretion in Unusual Circumstances 

Most of the recommendations that we have made in this chapter are 
intended to deal with the typical or general case. The compensation rules 
proposed in these recommendations would work quite satisfactorily in the great 
majority of cases. It would be unwise to assume, however, that hard and fast 
rules based on these recommendations will always provide an appropriate 
solution to a given case. We think that the court should be given the power to 
fine tune the liability rules as set out in the act to take into account any unusual 
circumstances of a particular case. 

The most important special circumstance would usually be the conduct of 
the various parties. In light of the conduct of the parties, the court should be able 
to deny relief to an injured person who, although able to bring himself or herself 
within the letter of the relevant statutory provision, is really the author of his or 
her own misfortune.@" Or the conduct of the plaintiff might be such as to move 
the court to make a smaller damage award than would otherwise have been 
appropriate. 

RECOMMENDATION 161: 

JUDICIAL DISCRETION 

The court should be able to ovemde the specific 
liability rules set out in the act in special circumstances. 
These special circumstances would usually relate to the 
conduct of the various parties. In particular, the court 
should be able to: 

MI1 In other words, the injured party is estopped from asserting his or her 
strict legal rights, see 384238 Ontario Ltd. v. The Queen, supra, note 640 at 
6E8-90. 
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(a) dismiss an action, even where all the statutory 
requisites for liability are present, or 

(b) reduce the damages that would otherwise be 
payable to a party. 
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LIST OF RECOMMENDATIONS 



LIST OF RECOMMENDATIONS 

RECOMMENDATION 1 UNIVERSAL EXIGIBILITY 

All the property of a judgment debtor should be subject to enforcement regardless 
of its form or character, excepting only property that has been excluded 
deliberately from enforcement. No property should be "exempt" from 
enforcement for lack of an enforcement procedure. 

RECOMMENDATION 2 JUST EXEMPTIONS 

The deliberately exempted property should be sufficient to permit debtors to 
maintain themselves and their dependents at a reasonable standard and to have 
reasonable security that they will be able to continue to do so in the future. 

RECOMMENDATION 3 CREDITOR INITIATIVE 

The enforcement process should rely on the initiative of the creditor for its 
operation. The suggestion, made in other jurisdictions, of an enforcement system 
operated entirely by a court or government official without specific instructions 
from creditors should not be adopted in Alberta. 

RECOMMENDATION 4 ONE STATUTE 

The enforcement of money judgments should be governed by one statute that 
describes the system of enforcement and the various processes, and the 
procedures that are a part of it, in consistent, coherent and logically ordered 
terms. 

RECOMMENDATION 5 JUDICIAL SUPERVISION 

The various enforcement processes should be designed to minimize the occasions 
when an application to the court is required; however, the processes should also 
be designed to permit easy access to the court whenever judicial supervision of 
a specific aspect of enforcement is required. All parties should have the right to 
seek the direction of the court on any point that arises in the course of 
enforcement. 

RECOMMENDATION 6 IMPRISONMENT FOR DEBT 

The existing policy of prohibiting imprisonment as a remedy to enforce money 
judgments should be continued. 

RECOMMENDATION 7 ONE COMMENCEMENT DOCUMENT 

A creditor who wishes to undertake any enforcement process should be required 
first to deliver to the sheriff a document issued by the clerk of the court certifying 
that a judgment has been entered against the judgment debtor and setting out 



such particulars of that judgment as are required for the conduct of enforcement 
procedures. 

RECOMMENDATION 8 THE WRIT OF ENFORCEMENT 

The enforcement commencement document should be called the "writ of 
enforcement". 

RECOMMENDATION 9 THE ENFORCEMENT REGISTER 

There should be a computer register of all enforcement activity undertaken 
against each enforcement debtor. The register should be maintained centrally and 
should be accessible province wide from the offices of all sheriffs. The register 
should be available for public searches. It should be called the Enforcement 
Register. 

Upon receipt of a writ of enforcement, the sheriff should enter the particulars in 
the Enforcement Register. 

RECOMMENDATION 10 EFFECT OF DELIVERY OF THE WRIT TO 
THE SHERIFF 

When the writ of enforcement has been delivered to the sheriff, the creditor 
should be able to undertake or instruct any enforcement process. The delivery 
of the writ of enforcement to the sheriff should authorize the sheriff to accept and 
carry out the lawful enforcement instructions of the creditor; however, that the 
writ has been delivered to the sheriff should have no effect on a third party who 
might deal with the debtor, even where the third party has knowledge of the 
writ. 

RECOMMENDATION 11 ALL PERSONAL PROPERTY BOUND 

Upon registration of the writ of enforcement in the PPR, all the personal property 
of the debtor should be bound. The binding effect should not be confined to the - 
property exigible at common law. 

RECOMMENDATION 12 BINDING EFFECT - INTERESTS IN LAND 

The debtois interests in land should be bound only upon registration of the writ 
in accordance with the provisions of the Land Titles Act. 

RECOMMENDATION 13 BINDING EFFECT - GARNISHABLE DEBTS 

Garnishable debts owed to the debtor should be bound from the time of 
registration of the writ in the PPR. 

The binding effect of the writ in this context should be distinguished from the 
"binding effect" of service of the garnishee summons. The binding effect of the 
writ will not affect the conduct of the potential garnishee, who should be able to 



pay the debt to the debtor notwithstanding the writ. Only the debtor and 
transferees of the debt from the debtor will be affected. 

The word "attach should be used to describe the effect of serving the garnishee 
summons on the garnishee. 

RECOMMENDATION 14 PROVINCE-WIDE EFFECT 

The binding effect of the writ in respect of personal property should be province 
wide. The present limitation of the effect to property within the judicial district 
of the sheriff to whom the writ is delivered should be abandoned. 

RECOMMENDATION 15 ORDINARY COURSE OF BUSINESS 
EXCEPTION 

A writ registered in the PPR should not affect the interest of a third party in 
goods acquired from the debtor in good faith, for valuable consideration, without 
actual knowledge of the writ, and in the ordinary course of the debtor's business. 

The course of business exception should also apply to sales by the debtor of 
seized goods that have been left with the debtor on a bailee's undertaking. 

RECOMMENDATION 16 "GARAGE SALE" EXCEPTION 

A writ registered in the PPR should not affect the interest of a third party in 
consumer goods acquired from the debtor in good faith, for valuable 
consideration, and without actual knowledge of the writ where the consideration 
paid or the value of the goods does not exceed $1000. 

This "garage sale" exception should also apply to sales by the debtor of seized 
consumer goods that have been left with the debtor on a bailee's undertaking. 

RECOMMENDATION 17 NEGOTIABLE INSTRUMENTS EXCEPTION 

A writ registered in the PPR should not affect the interest of a holder of a 
negotiable instrument acquired from the debtor in good faith, for valuable 
consideration, and without actual knowledge of the writ. 

This exception should also apply to transfers by the debtor of seized negotiable 
instruments that have been left with the debtor on a bailee's undertaking. 

RECOMMENDATION 18 MONEY EXCEPTION 

A writ registered in the PPR should not affect a person who acquires money from 
the debtor in good faith or for valuable consideration, whether or not the person 
had actual knowledge of the writ. 



RECOMMENDATION 19 SERIALNUMBERED GOODS EXCEPTION 

A writ registered in the PPR should not affect the interest of a purchaser of 
"serial-numbered goods" acquired from the debtor in good faith, for valuable 
consideration, and without actual knowledge of the writ unless the writ is 
registered against the serial number speafically. 

RECOMMENDATION 20 PRIORITIES B-EN SECURITY 
INTERESTS AND REGISTERED WRITS 

A security interest, whether perfected or not, that exists at the time the writ is 
issued should have priority over the writ, whether the writ is registered or not, 
except that where there has been seizure under a writ the interest arising by 
reason of the seizure should have priority over an unperfected security. 

RECOMMENDATION 21 TIME OF ISSUING WRIT AND DURATION 
OF WRIT 

The judgment creditor should be allowed to issue a writ of enforcement anytime 
after entry of the formal judgment and during the time that the judgment is in 
force. 

The existing rule, which says that after six years a writ can be issued only with 
leave, should be abandoned. 

The writ of enforcement should continue in force for so long as the judgment on 
which it is issued remains in force and the debt remains unsatisfied. 

RECOMMENDATION 22 VOLUNTARY FINANCIAL STATEMENT 

The enforcement debtor should be given the opportunity to file with the sheriff 
a sworn statement of his or her assets and liabilities and the dispositions of 
property he or she has made since the debt was incurred. A simple form, on 
which such a statement can be made, should be available to debtors from the 
sheriff. The debtor should be subject to cross-examination on the statement by 
the creditor. The statement should be available to all enforcement creditors of the 
debtor. 

RECOMMENDATION 23 INFORMATION FOR THE ASSISTANCE OF 
OTHER CREDITORS 

There should be no requirement that a transcript of every examination in aid be 
prepared, but creditors should be obliged to inform the sheriff's office of 
examinations held so that this information can be entered in the Enforcement 
Registry. Other enforcement creditors may order a transcript from the officer 
who conducted the examination if they wish. 



RECOMMENDATION 24 THIRD-PARTY INFORMATION 

Where a reasonable possibility that a third party has information regarding the 
debtor or his or her assets is established, and there is no reason why the third 
party should not be called upon to reveal the information to the creditor, the 
court should be able to order the third party to reveal the information to the 
creditor. 

A court order should not be required, however, to compel municipalities to 
release information as to whether or not an enforcement debtor is shown as the 
owner of land on municipal tax rolls. A municipality should be required to 
reveal this information to an enforcement creditor upon payment of a reasonable 
fee. The municipality might validly require production of a certified copy of the 
writ of enforcement to be satisfied that the creditor has a legitimate interest in 
obtaining the information. 

RECOMMENDATION 25 SHERIFF'S EXCLUSIVE AUTHORITY TO 
SEIZE 

The present requirement that seizure must be carried out by the sheriff, or a 
person authorized by the sheriff, should not be changed. 

RECOMMENDATION 26 TERRITORIAL AUTHORITY OF THE SHERIFF 

Each sheriff should have the authority to effect seizure anywhere in Alberta. A 
creditor should be at liberty to instruct any sheriff to effect seizure. If the sheriff 
receiving the instructions considers it more convenient that another sheriff carry 
out the instructions, or any part of them, then that sheriff should be able to assign 
the instructions, or any part of them, to another sheriff and give notice of the 
assignment to the instructing creditor. 

RECOMMENDATION 27 SEIZURE INSTRUCTIONS 

Written instructions for seizure should continue to be required before the sheriff 
is obliged to initiate seizure. A standard letter of instruction acceptable to all 
sheriffs, should be developed. 

RECOMMENDATION 28 SEIZURE INSTRUCTIONS - SUBSISTING 
WRIT 

The sheriff should not accept any seizure instructions from a creditor unless the 
creditor's writ is subsisting at the time the instructions are given. 

RECOMMENDATION 29 SECURITY 

A creditor who delivers seizure instructions to the sheriff should be reauired to 
give security for the fees, charges and expenses of the sheriff in carrying out the 
instructions. The present requirement of security sufficient to indemnify the 
sheriff in respect 2 claims fo; damages incurred-in making seizure s h o i d  be 



replaced by an "assurance fund levy'', paid at the time of filing the writ of 
enforcement with the sheriff as described in the recommendations below dealing 
with the establishment of an assurance fund. 

RECOMMENDATION 30 INFORMATION AS TO DEBTOR'S ASSETS 

The creditor should be required to provide the sheriff with such information as 
the sheriff reasonably requires to attempt seizure. The sheriff should be under 
no duty to attempt seizure until in receipt of such information. 

RECOMMENDATION 31 DOCUMENTATION 

The seizure instructions should include such documentation as the sheriff will 
require to complete the instructed seizure. 

RECOMMENDATION 32 EFFECTING SEIZURE 

The method of effecting seizure should be set out in the statute, and for a 
"standard" seizure (seizure of non-serial number goods), should consist of the 
following requirements: 

(a) the property to be seized must be identified in the notice of seizure; 

(b) the sheriff must go to the premises or other place where the property to be 
seized is located and do one of the following. 

(i) serve the seizure documents on the enforcement debtor, an occupant 
of the premises, or a person who appears to be in possession of the 
property; or 

(ii) if there is no one present upon whom the seizure documents can be 
served, post the seizure documents on the premises, or attach them 
to property that is seized. 

The sheriff 
property in 
seized. 

should continue to have the option of attaching a sticker to seized 
order to help identify it and distinguish it from property that is not 

If the seizure documents are not served on the enforcement debtor or an adult 
member of the debtor's household while seizure is being effected, they should be 
served on the enforcement debtor later. 

Service of the seizure documents should be effected by one of the methods of 
service set out in section 70 of the PPSA. 



RECOMMENDATION 33 ENTRY ONTO PREMISES 

Entry: 

The sheriff should have statutory authority to enter onto the debtor's premises, 
or the non-residential premises of a third party, to effect seizure. 

Unless he has the consent of a third party to enter a third party's residential 
premises to effect seizure of the debtor's property, the sheriff should have the 
authority of a court order to do so. Such an order should be granted where there 
is a reasonable likelihood that exigible property of the debtor is located on the 
premises of the third party. 

Use of Force: 

The sheriff should be able to use force to gain entry to the debtor's non-residential 
premises without a court order. 

Forcible entry to any other premises (the debtor's residence or any premises of 
a third party) should require a court order. 

After gaining entry, the sheriff should be able to break an interior door or other 
closure to gain access to the debtor's property. 

Where the sheriff uses force to gain entry to any premises for the purpose of 
seizure, he should take reasonable care to ensure that the property is secure when 
he leaves. 

Damapes to Third Partv: 

A third party who suffers damages as a result of a forced entry should be 
compensated unless the third party could reasonably have prevented the damage. 

RECOMMENDATION 34 TIME OF SEIZURE 

Unless the court orders otherwise, no seizure under a writ of enforcement should 
be permitted on residential premises between the hours of 9 pm and 6 am. 

RECOMMENDATION 35 BAILEE'S UNDERTAKINGS 

The existing bailee's undertaking procedure should be continued in the reformed 
legislation. The form of undertaking should inform the bailee of the 
consequences of a breach of the undertaking. 

RECOMMENDATION 36 REGISTRATION OF NOTICE OF SEIZURE 

After effecting seizure, the sheriff should enter the notice of seizure into the 
Enforcement Registry. 



RECOMMENDATION 37 SEIZURE OF SERIAL-NUMBERED PROPERTY 

As an alternative to the regular seizure procedure, seizure of serial-numbered 
property should be effected by registration of a notice of seizure that describes the 
property by its serial number in the PPR. Such registration should be followed 
by service of the notice of seizure on the debtor. 

Where serial-numbered property is seized by the ordinary seizure process, the 
exception to the effect of registration of the writ of enforcement in the PPR should 
continue until the writ is registered against the serial number of the seized 
property. 

RECOMMENDATION 38 PROPERTY IN THE HANDS OF A THIRD 
PARTY 

As an alternative to seizure by the ordinary process, where property of the debtor 
is in the hands of a third party, the sheriff, on the creditor's instruction, should 
issue a notice for service on the third party, requiring the third party to deliver 
the property to the sheriff or to make it available for seizure. 

The process should operate in a parallel manner to the process of garnishment of 
debts owed to the debtor. For example, the third party should be required to 
respond to the notice if unable to comply with it, and should be liable in the same 
manner as a garnishee if he or she fails to respond or comply. Compliance with 
the requirements of the notice should relieve the third party of his or her 
obligation to the debtor. The third party should be compensated for the cost in 
complying with the sheriff's requirements. 

RECOMMENDATION 39 OBJEmION PROCEDURE 

At the same time as the debtor is served with the notice of objection to seizure, 
he or she should also be served with a document called "Instructions to Debtor", 
which should include: 

a. a simple explanation of the seizure process; 

b. a description of the exemptions to which debtors are entitled; 

c. an explanation of the court's power to delay removal and sale if the debtor 
can establish that he or she can pay the debt over time; 

d. a description of the process whereby objections are brought before the 
court to be dealt with; 

e. advice as to where the debtor might seek advice and assistance; and 

f. a statement that the debtor might become liable for added costs if he or 
she uses the objection procedure frivolously. 



The debtor should be required to state the nature of his or her objection to the 
seizure in the notice of objection. The sheriff should not reject any notice of 
objection that states an obviously inadequate reason or is silent as to the reason. 
The debtor should not be restricted to the reason given on the notice of objection 
at the removal and sale application. 

The sheriff should be required to reject any notice of objection delivered to him 
more than 14 days after the date of service of the notice of seizure on the debtor, 
except where otherwise ordered by the court. 

The existing procedure of a court application initiated by the creditor who wishes 
to challenge the debtor's objection should be retained. 

The creditor should be obliged to bring the application for removal and sale in 
the judiaal district in which the seizure occurred unless the debtor otherwise 
consents or the court otherwise orders. 

The debtor should be able to consent to the removal and sale of seized property 
anytime after seizure. 

RECOMMENDATION 40 REMOVAL 

The sheriff should be required to remove seized property from the debtor, at the 
time of seizure or anytime thereafter, upon receiving from the creditor 
instructions to that effect and such security as the sheriff requires to ensure that 
the cost of removal and storage of the property pending sale is covered. 

Where the sheriff takes possession of seized property from the debtor, he should 
provide the debtor (or whoever was in possession of the property) with a written 
inventory of the property removed. 

RECOMMENDATION 41 SALE INSTRUCTIONS 

The sheriff should not proceed to sell the. seized property until he has received 
written instructions from the creditor to do so. 

RECOMMENDATION 42 METHOD OF SALE 

The creditor should suggest a method of sale at the time that he or she instructs 
sale. The sheriff, after considering the creditor's suggestion, should use whatever 
method of sale he thinks will produce the best price. 

The sheriff should be able to retain such expert assistance as he reasonably 
requires to effect a sale, subject to the creditor's willingness to indemnify him for 
the costs involved. 

The sheriff should give the debtor and the creditor notice before the proposed 
sale, indicating the method of sale that he intends to use. Either the creditor or 



the debtor should have the right to apply to the court within 14 days of the notice 
for directions if either objects to the method of sale proposed by the sheriff. 

If the sheriff cannot obtain a reasonable price for the property, the creditor should 
be able to apply to the court for authorization to sell at whatever price the 
property will bring, except where the reasonable value of the property is less than 
$1000, in which case the sheriff should be at liberty to sell at the best obtainable 
price without application. 

RECOMMENDATION 43 SALES TO THE CREDITOR 

The creditor should be able to buy the seized goods from the sheriff, but where 
the sale is private the sale should not be concluded unless the price bears a 
reasonable relationship to the market value of the property and until the debtor 
has been given notice of the proposed terms of the sale and has had an 
opportunity to object by application to the court. The objection period should be 
14 days. 

RECOMMENDATION 44 THE BUYER'S TITLE 

The sheriff should be required to inform prospective purchasers of registered 
encumbrances affecting the debtor's title to the seized property at the time of sale. 
If he fails to do so and; purchaser is prejudiced as a resuit, the purchaser should 
be compensated from the enforcement assurance fund. A purchaser who suffers 
a loss as a result of the debtor not having had title to the property should also 
have a right to compensation from the assurance fund. 

RECOMMENDATION 45 NEGOTIABLE INSTRUMENTS - SEIZURE 

Enforcement against a negotiable instrument held by the debtor should be 
accomplished by the same seizure process that applies to tangible chattels. 

As in the general seizure process, removal of the instrument from the possession 
of the debtor should not be an essential element of a legally effective seizure, even 
though it might be required to render the seizure practically effective. 

RECOMMENDATION 46 REALIZATION ON NEGOTIABLE 
INSTRUMENTS 

The statute should provide that the sheriff is the agent of the debtor with 
authority to deal with seized negotiable instruments as fully as would be the case 
if the debtor had granted such authority. 

The present provision that contemplates the sheriff paying or assigning a seized 
instrument to the creditor should be abolished in favour of the "sale to creditor", 
which is part of the recommended general seizure procedure. 



RECOMMENDATION 47 DEFINITIONS RELATING TO SEIZURE OF 
SECURITIES 

The proposed enforcement system should make special provision for seizure of 
securities, defined as including: 

(a) non-publicly traded shares in corporations; 

(b) publicly traded interests in and obligations of corporations and other 
entities, such as governments, limited partnerships and trusts; and 

(c) publicly traded rights to acquire or sell interests or obligations referred to 
in (b). 

For certain purposes, a distinction should be drawn between publicly traded 
securities and non-publicly traded securities. The latter category would consist 
only of non-publicly traded shares. 

A security would be considered to be publicly traded if it met either of the 
following two criteria: 

(a) the security is listed on a securities exchange; or 

(b) prices or values for the security routinely appear in published securities 
market reports or in quotation services used by securities dealers. 

RECOMMENDATION 48 SEIZURE OF SECURITIES 

Seizure of securities owned by an enforcement debtor should be accomplished by 
one of the following methods: 

(a) seizure of the security certificates that represent the securities; 

(b) service of an appropriately worded notice of seizure on the issuer of the 
securities where the enforcement debtor is the registered holder of the 
securities; and 

(c) service of an appropriately worded notice of seizure on a broker or other 
third party who holds the securities for the enforcement debtor. 

The method of seizure actually used should be at the discretion of the sheriff, 
except that seizure by method (b) or method (c) should be permissible only where 
the notice of seizure can be served on the relevant person (issuer or third party) 
in Alberta. 

The mechanics of seizure should not depend on the place of incorporation or the 
residence of the issuer; however, where a security issued by a "foreign" issuer is 
seized, the court should be able to make any order it considers necessary to 



prevent the issuer, or any other person, from being prejudiced as a result of a 
conflict between the Alberta laws and the laws of the issuer's home jurisdiction. 

Where a notice of seizure is served on the issuer of certain non-publicly traded 
shares, the issuer should be obliged to indicate this to any third party who makes 
enquiries regarding the enforcement debtor's ownership of an ability to transfer 
the shares. 

Where seizure is effected by serving a notice of seizure on a third party, the third 
party should be obliged to hold and deal with the security in accordance with the 
directions of the sheriff, and should be liable to enforcement creditors for failing 
to do so. 

RECOMMENDATION 49 EFFECT OF SEIZURE ON SUBSEQUENT 
TRANSFEREES 

Regardless of whether a security that is bound by a writ has been seized or not, 
a purchaser for value who takes possession of the security certificate evidencing 
the security without knowledge of the seizure or knowledge of the writ, should 
have priority over the writ. 

A person who purchases a publicly traded security in a transaction that is settled 
through a clearing agency should have priority over a writ that binds the security, 
as long as at the time of settlement of the transaction the purchaser did not have 
knowledge that the security was bound by the writ or was under seizure. 

RECOMMENDATION 50 DIVIDENDS AND OTHER PAYMENTS 

Where the enforcement debtor is the registered holder of a security that has been 
seized by a method other than serving the notice of seizure on the issuer, the 
sheriff should be required to serve a copy of the notice of seizure on the issuer 
as soon after effecting seizure as is practicable. 

Where a notice of seizure has been sewed on the issuer of a security of which the 
enforcement debtor is the registered holder, the issuer should be required to pay 
to the sheriff any dividend or other payment that it would otherwise be required 
to pay to the enforcement debtor. 

An issuer should not be liable if its transfer agent pays a dividend to the 
enforcement debtor after senrice of a notice of seizure on the issuer unless the 
transfer agent has been notified of the seizure or 48 hours have elapsed since the 
notice of seizure was served on the issuer. A transfer agent who does pay a 
dividend to an enforcement debtor after being notified of a seizure should be 
liable to indemnify the issuer. 

Where the enforcement debtor is not the registered holder of the seized security, 
and seizure has been effected by serving the notice of seizure on a third party, the 
third party should be required to divert to the sheriff any dividend or other 



payment in respect of the security that it would otherwise be required to pay to 
the debtor. 

The sheriff should be entitled to make any election that the enforcement debtor 
would otherwise be entitled to make with respect to a dividend or other payment. 

RECOMMENDATION 51 REALIZATION OF PUBLICLY TRADED 
SECURITIES 

A sheriff who has seized a publicly traded security should be authorized to sell 
or otherwise realize the security through the normal market mechanism. 

Where it would ordinarily be necessary for the enforcement debtor to endorse a 
security certificate or other document to dispose of the security, the sheriff should 
be authorized to do so in place of the debtor. 

Where the transfer or other disposition of a security would ordinarily require 
delivery of the security certificate, this requirement should apply to a disposition 
by the sheriff. If the court is satisfied, however, that: 

(a) the security certificate in question appears to have been lost, destroyed or 
wrongfully taken from the enforcement debtor; 

(b) there is no evidence that the missing certificate has got into the hands of 
a purchaser for value whose interest in the security would have priority 
over the relevant writ or writs; and 

(c) an adequate indemnity bond has been provided to the issuer by the 
instructing creditor; 

then the court should be able to require the issuer to recognize a disposition by 
the sheriff of the security represented by the missing certificate. 

RECOMMENDATION 52 REALIZATION ON SHARES WITH A 
TRANSFER RESTRICTION 

Where the sheriff seizes shares of a debtor in a corporation, and the corporation's 
incorporating documents, unanimous shareholders' agreement, or other 
documents restrict or prohibit the right to transfer those shares, such restriction 
or prohibition should not apply to the sale by the sheriff. 

Provisions in such corporate documents that provide for the sale of shares to 
other shareholders at less than fair value, when enforcement is entered against 
one shareholder, should be ineffective to frustrate enforcement. 

The other shareholders, severally and collectively, and the corporation should 
have the right to: 

a) discharge the debt and have the seizure released; 



b) purchase the shares before anyone else; 

c) have the corporation wound up before the shares are offered for sale; 

d) make any other proposal to the sheriff and aeditors as an alternative to 
the sale of the shares; and 

e) seek approval of such a proposal by the court where the sheriff and the 
aeditors do not accept it. The court should approve such a proposal 
where it will not cause substantial prejudice to the creditors. 

The sheriff should give the corporation and the creditors notice of the process by 
which he proposes to dispose of the shares. That process should include any 
procedures required by the corporation's incorporating documents that will not 
prevent the sale. The sheriff should be at liberty to seek directions from the court 
in establishing the sale process. The corporation should be at liberty to seek the 
intervention of the court to require the sheriff to include in the proposed method 
of sale any requirement of the incorporating documents that he has omitted, 
except those that would prevent the sale. The court should order the sheriff to 
include the procedure that will not prevent the sale, and the omission of which 
would be prejudiaal to the interests of the corporation. 

The enforcement process should be designed so as to give the corporation and the 
other shareholders generous opportunity to preserve the membership of the 
corporation, but if they do not or cannot avail themselves of that opportunity, 
enforcement should not be frustrated. Any reshiction on the transferability of 
shares that would prevent the purchaser from registering the purchase and 
exercising shareholder rights should not apply in a sale under a writ of 
enforcement. 

RECOMMENDATION 53 FINANCIAL INFORMATION ON THE 
CORPORATION 

Upon service of a notice of seizure in respect of shares of a corporation, and upon 
seizure of negotiable shares, the sheriff should become entitled to receipt of the 
financial information to which a shareholder in the corporation is entitled. 

The sheriff should use that information to determine the value of the shares 
against which enforcement is proceeding and in assessing offers made for the 
shares in the course of the sale process. In conducting the sale, the sheriff should 
be able to use the information in any way that the debtor could use it. 

Where the sheriff is not able to effect a sale at a price he considers reasonable, he 
should be at liberty to apply to the court for authorization to sell the shares at the 
best obtainable price. 



RECOMMENDATION 54 ENFORCEMENT AGAINST DEBTOR'S 
INTERESTS AS A SECURED CREDITOR 

Enforcement against a debtor's security interest in real property should be 
accomplished by the sheriff registering a notice of sale, on instruction from the 
creditor, on the title to the land in which the security interest is held according 
to the procedure recommended hereafter for enforcement against land. 

Enforcement against a debtor's security interest in chattels should be 
accomplished by the sheriff registering a financing statement in respect of the 
enforcement against the debtor in the PPR. 

The sheriff should also serve a notice of enforcement and a notice of objection on 
the debtor according to the procedure recommended for the seizure of serial- 
numbered goods. 

RECOMMENDATION 55 REALIZATION ON SEIZED DEBT 
SECURITY AGREEMENTS 

Payments to be made to the debtor under seized debt security agreement should 
be diverted to the sheriff upon the sheriff serving the party obliged to make those 
payments with an appropriate notice. 

The sheriff should be able to collect the payments due and to enforce the security 
in the same manner as the debtor if the party obligated under the security 
agreement is in default. 

The sheriff should also be able to sell the security agreement as he would sell any 
seized property. The present requirement of a court order to authorize such a 
sale should be abandoned. 

RECOMMENDATION 56 EMGIBILITY OF INTERESTS IN LAND 

All interests in land, regardless of whether they are legal, equitable, registered, 
unregistered, classified as interests in land or classified as personalty, should be 
exigible, except those that are deliberately exempted. Exigibiity should not 
depend on whether the interest can be classified as an "interest in land. 

RECOMMENDATION 57 INITIATION OF SALE OF REGISTERED 
LAND 

Enforcement against interests in registered land should be initiated by the creditor 
instructing the sheriff to sell the land. The sheriff would then issue a notice of 
sale, which would be recorded on title and Sewed on the debtor and all parties 
having an interest recorded on title. The sheriff would enter the notice of sale in 
the Enforcement Registry. 



RECOMMENDATION 58 PROCEDURAL RESTRICTIONS ON 
ENFORCEMENT AGAINST LAND 

The present requirement of a return nulla bona before sale of land in enforcement 
proceedings should be abandoned. 

A requirement that the sheriff not sell the land before the expiry of a six-month 
period from the date of service of the notice of sale on all the parties upon whom 
service is required should be substituted for the present one-year delay. 

The court should have a discretion to order the enlargement or reduction of this 
six-month delay where it considers it just to do so, and should also have a 
discretion to impose such terms as it considers just. 

The present provision disentitling the creditor to costs of advertising land for sale, 
where the debt is satisfied by enforcement against goods and chattels, should be 
abandoned. 

RECOMMENDATION 59 METHOD OF SALE 

A creditor who instructs the sheriff to issue a notice of sale in respect of land 
should suggest a method of sale to the sheriff. The sheriff should be at able to 
accept the creditor's suggestion or choose some other method of sale. 

The notice of sale should describe the method of sale that the sheriff intends to 
use. Any party upon whom the notice of sale is served should be able to apply 
for an order requiring a particular method to be used if dis-satisfied with the 
sheriffs choice. 

If no such application is made during the 6-month delay period, the sheriff 
should be at liberty to use the method indicated in the notice of sale. 

The court should have the power to make such orders as are required to facilitate 
the sale process. 

RECOMMENDATION 60 COMPLETION OF SALE 

The present requirement of an order confirming sale should be replaced by a 
requirement that the sheriff, upon finding a purchaser, serve notice of that fact 
on the debtor, on the holders of other encumbrances on the title of the land to be 
sold, and on the instructing creditor. The notice should recite the terms of the 
sale. 

Any interested party should have the right to apply within 14 days of receipt of 
service for judicial intervention in the procedure to prevent conclusion of the sale. 

The court should order that the sale not be concluded if there has been any 
deficiency in the procedure that has prejudiced the debtor or any other interested 
party, if it considers that reasonable efforts to find a buyer have not been made, 



if it considers any other term of the proposed sale is unacceptable, or if it 
considers that any other arcumstance justifies such an order. 

On such an application, the court should give directions to the sheriff for the 
continuation of the sale process. 

If no such application is commenced within 14 days, the sale should be deemed 
confirmed, the sheriff should be able to deliver a transfer or other closing 
documentation, and all interested parties should be estopped from making any 
application to challenge the sale. 

RECOMMENDATION 61 DOWER CONSENT TO SHERIFF'S 
DISPOSITXON 

The consent of the debtor's spouse should not be required for an enforcement sale 
of a homestead. 

The contingent life interest created by the Dauer Act should not survive an 
enforcement sale. 

RECOMMENDATION 62 ENFORCEMENT AGAINST JOINT 
INTERESTS IN LAND 

Legislation should make it clear that the interest of a debtor in land held as a joint 
tenant with another or others is exigible. 

There should not be any change to the law regarding the effect of survivorship 
in joint tenancy on the binding effect of the writ. The binding effect should 
continue to be subject to the joint tenant's right of survivorship. If the debtor 
joint tenant dies, so that the debtor joint tenant's interest ceases to exist, the 
binding effect of the writ of enforcement on that land should be at an end. 

RECOMMENDATION 63 ENFORCEMENT AGAINST 
UNREGISTERED INTERESTS IN LAND 

The process proposed for enforcement against registered interests in land should 
apply as well to cases where the debtor holds an unregistered interest in 
registered land. Where the debtor owns an interest in unregistered land, the 
enforcement process should be left for determination of the court on application 
of the creditor wishing to enforce against it. 

RECOMMENDATION 64 TRANSFER OF DUTIES FROM CLERK TO 
SHERIFF 

The present functions of the clerk of the court relating to garnishment should be 
transferred to the sheriff. 



RECOMMENDATION 65 TRANSFER OF PROVISIONS FROM THE 
RULES 

The provisions establishing the garnishment process, both substantive and 
procedural, should be located in one statute - the same statute in which the 
provisions relating to the other enforcement processes are located. 

RECOMMENDATION 66 GARNISHMENT AS OF RIGHT - ON 
AFFIDAVIT 

Garnishment should continue to be available as of right. The remedy should not 
be dependant on the discretion of the court, the sheriff or any other official. 

The procedure, however, should continue to require the enforcement creditor to 
file an affidavit in which the facts required to exist before the process can be 
invoked are established on oath. 

RECOMMENDATION 67 OBJECTION PROCEDURE 

The enforcement debtor should be served with a copy of the garnishee summons 
and the garnishee's response. 

The enforcement debtor should be given the right to apply to the court for the 
determination of any objection he or she might have to the garnishment. 

The garnishee should be required to state the last known address of the 
enforcement debtor; or, if that is contrary to a legal or contractual obligation 
binding the garnishee, the garnishee should be required to give the enforcement 
debtor notice of the garnishment and of his or her response. 

RECOMMENDATION 68 COMPENSATION FOR THE GARNISHEE 

The garnishee should be entitled to compensation from each payment made in, 
or from the fund remaining in his or her hands if the entire indebtedness to the 
debtor is not required to be paid into court. The amount of the compensation 
should be established by regulation and should be maintained at a fair level. It 
should not be less than $25 per payment in. 

RECOMMENDATION 69 GARNISHMENT OF JOINT DEBTS 

The scope of garnishment should extend to an enforcement debtor's interest in 
obligations due to the enforcement debtor and another, or others, jointly. 

RECOMMENDATION 70 PROTECTION OF THE JOINT OBLIGEES 

Where a joint debt is the subject of garnishment, the garnishee should assume that 
the interests of the various joint obligees are equal, except where the garnishee is 
by order instructed otherwise. 



Where the creditor establishes, on application, that the enforcement debtor is 
entitled to a greater portion of the joint debt, the garnishee should be ordered to 
pay the greater sum in response to the garnishee summons. 

After payment by the garnishee, but before distribution of the money, either the 
enforcement debtor or the joint obligee should have the opportunity to establish 
that the allocation of the joint debt between the joint obligees was inaccurate, and 
the court should make whatever order is required to correct the allocation. 

The garnishee should be required to give notice of his or her payment to the joint 
obligee. The notice should include clear directions as to how the joint obligee can 
bring forward an objection. 

There should be a prohibition of further garnishments of the same debt, except 
with leave of the court, until 30 days after the date of the notice to the joint 
obligee. 

RECOMMENDATION 71 A'ITACHMENT OF FUTURE ENTITLEMENTS 

Subject to the limitations described in the following recommendations, the scope 
of garnishment should be expanded to permit an enforcement creditor to attach 
future entitlements of the enforcement debtor. 

RECOMMENDATION 72 LIMITATION - OBLIGATION ARISING 
FROM EXISTING LEGAL RELATIONSHIP 

Attachment of future obligations should be limited to such entitlements as might 
reasonably be expected to arise out of a legal relationship existing between the 
enforcement debtor and the proposed garnishee at the time of the attachment. 

RECOMMENDATION 73 DURATION OF GARNISHMENT 

A garnishment of a future obligation should expire one year after the date it is 
served on the garnishee unless a renewal summons is issued and served before 
the end of the year. 

RECOMMENDATION 74 ADJUSTMENT OF AMOUNT BOUND BY 
THE GARNISHMENT 

The amount attached by the garnishee summons should increase or decrease with 
the total amount owing on writs of enforcement against the debtor filed with the 
sheriff. 

An enforcement creditor who files a new writ of enforcement should not be able 
to issue a new garnishee summons to a garnishee already subject to a garnishee 
summons. 



The procedure should ensure that any changes in the total amount owing under 
writs of enforcement filed with the sheriff are communicated to the garnishee and 
that the amount bound by the garnishee summons is adjusted accordingly. 

RECOMMENDATION 75 DEPOSIT ACCOUNTS 

Deposit accounts should not be susceptible to garnishment except in respect of the 
balance held in the account at the time of service of the garnishment. 

RECOMMENDATION 76 PERSONAL COMPENSATION 
ENTITLEMENTS 

An enforcement debtor's possible future entitlement arising out of a cause of 
action for damages for personal injury or other damages, including the proceeds 
of a settlement of the cause of action, should be subject to attachment. 

RECOMMENDATION 77 DISCRETIONARY EXEMPTION 

Where an enforcement creditor issues a garnishee summons against a future 
obligation, the court, on the application of the enforcement debtor, should have 
the discretion to exempt such portion of the obligation from attachment as the 
enforcement debtor can establish is required to pay expenses that were, or will 
necessarily be, incurred for the enforcement debtor to maintain the future 
obligation. 

The court should have the discretion to impose such terms as are necessary to 
ensure that the exempted portion of the obligation is used for the purpose for 
which it is required. 

The discretion should not pennit the exemption of a portion of a debt that is 
payable to the enforcement debtor at the time of the service of the gamishee 
summons. 

RECOMMENDATION 88 RESPONSE BY THE GARNISHEE 

In the case of garnishment of a future obligation, the garnishee should be required 
to file a response to the garnishee summons that either acknowledges or denies 
the existence of the legal relationship upon which the garnishment is founded. 

A garnishee who acknowledges the legal relationship should state when it is 
expected that the future entitlement will become payable and the nature of the 
contingencies affecting the future entitlement. 

Where a renewal garnishee summons is served, a new response should be 
required from the garnishee. 

The garnishee summons should make it clear to a garnishee who denies the 
existence of the legal relationship that the garnishee summons remains in force, 
notwithstanding the denial. 



RECOMMENDATION 79 SANCTION FOR GARNISHEE'S FAILURE 
TO RESPOND 

If a garnishee fails to file any of the responses that he or she is required to file 
after the service of the garnishee summons or during the currency of the 
garnishment, the enforcement creditor should be able to apply for judgment 
against the garnishee. 

On the application, the failure of the garnishee to respond to the summons should 
give rise to a rebuttable presumption that the garnishee is indebted to the debtor 
for the full amount claimed in the garnishee summons. 

The garnishee should not be estopped from raising in answer to such an 
application anything that might have been stated in a required response, and no 
judgment should be awarded against the garnishee except for the amount that 
would have been payable to the sheriff under the garnishee summons had the 
garnishee complied with the procedural requirements. 

If the application would have been unnecessary had the garnishee complied with 
the procedural requirements, costs of the application should be awarded against 
the garnishee notwithstanding that the enforcement creditor is not granted 
judgment. 

The level of costs should be high enough to encourage garnishees to file the 
answers required by the procedure. 

RECOMMENDATION 80 GARNISHEE SET-OFFS 

A garnishee should be able to raise any set-off against the enforcement debtor 
that exists at the time of the garnishment. 

A set-off arising after service of a garnishee summons, however, should not be 
effective as a response to the garnishment unless the garnishee establishes: 

a) that the set-off arose pursuant to a binding commitment entered into 
before service of the garnishment, or 

b) that it would be inequitable to deny the set-off. 

RECOMMENDATION 81 ATTACHMENT OF AN INSURED CLAIM 

Where the garnishee is insured with respect to an attached future entitlement, the 
garnishee should be permitted to direct the insurer to pay the appropriate portion 
of the insurance proceeds to the sheriff when liability of the garnishee to the 
debtor is determined. The insurer should be required to comply with the 
undertaking. 

If the insurer fails to comply, the garnishee should be able to seek indemnity from 
the insurer in the proceedings brought by the aeditor against the garnishee for 



judgment and should be indemnified if it is established that the garnishee was 
entitled to insurance coverage and the direction was given. 

RECOMMENDATION 82 PAYMENTS INTO COURT IN THE 
PROCEEDINGS BETWEEN THE 
GARNISHEE AND THE ENFORCEMENT 
DEBTOR 

Where a contingent future obligation is attached, the garnishee should still be able 
to make a payment into court to effect a compromise of the litigation or in the 
course of interpleader proceedings. The garnishee should, however, be obliged 
to give notice of the garnishment to the clerk of the court. 

If the payment in is accepted by the enforcement debtor, the clerk of the court 
should not make payment out to the enforcement debtor but should be required 
to pay in accordance with the garnishment. 

RECOMMENDATION 83 ONE GARNISHMENT PROCESS 

The same procedure should be used for the attachment of present obligations as 
is used for the attachment of future obligations. The forms should be designed 
for use in either situation and should clearly communicate to the garnishee the 
full extent of his or her obligations depending on the nature of the materials filed 
in support of the garnishment. 

RECOMMENDATION 84 CONDITIONS AFFECTING AlTACHABLE 
DEPOSITS 

There should be a statutory list of conditions, similar to the list contained in the 
English Supreme Court Act, 1961, that are deemed not to prevent attachment of a 
deposit held by an enforcement debtor. 

RECOMMENDATION 85 JUDICIAL DISCRETION REGARDING 
CONDITIONS OR CONTINGENCIES 

The court, on application of the enforcement creditor, should be authorized to 
order: 

a) that the condition affecting the debt otherwise attached be waived and the 
garnishee required to make payment into court, notwithstanding the 
condition, where the court is satisfied that such an order would cause no 
prejudice to the garnishee; 

b) that the enforcement debtor satisfy the condition, where the court is 
satisfied that such an order would cause the enforcement debtor no 
unreasonable prejudice, or 



C) that some alternative action be taken to permit the garnishee to make 
payment pursuant to the garnishee summons, notwithstanding the 
condition, without suffering prejudice. 

No such order should have the effect of requiring the garnishee to make payment 
into court pursuant to the garnishee summons before the earliest time that he or 
she could have been required to make such payment pursuant to the terms of his 
or her relationship with the enforcement debtor. 

RECOMMENDATION 86 RETENTION OF WAGE GARNISHMENT 

Wage garnishment should be retained as a remedy for judgment creditors. 

RECOMMENDATION 87 PROHIBITION ON TERMINATION 

The receipt of a garnishee summons by an employer should never be acceptable 
as a justification, even a partial justification, for dismissal of an employee. Section 
115 of the Employment Standards Code should be amended by removing the word 
"sole". 

RECOMMENDATION 88 GARNISHMENT OF CURRENT WAGES 

A garnishee summons should be effective only in respect of wages payable for 
the current pay period if it is served 10 days before pay-day. If the pay period 
is less than 10 days, then the summons should be effective if served five days 
before pay-day. 

RECOMMENDATION 89 FUNDS IN COURT 

Garnishment should replace both the stop order and the ECA, section 7, 
application as the means by which an enforcement aeditor can attach a fund in 
court to which the enforcement debtor is, or might become, entitled. The creditor 
wishing to enforce against funds in the hands of the clerk should serve a 
garnishee summons. 

RECOMMENDATION 90 RETENTION OF EQUITABLE RECEIVERSHIP 

The remedy of receivership should be maintained as an enforcement process 
available to aeditors who have filed writs of enforcement with the sheriff in cases 
where no other remedy is available or where the available remedy cannot be used 
effectively. 

RECOMMENDATION 91 JUDICIAL INVOLVEMENT 

Receivership should be initiated by order of the court. Its availability should 
continue to be at the discretion of the court, and the court should tailor the 
remedy to suit the circumstances of the case in which it will be used. 



RECOMMENDATION 92 PRINCIPLE GOVERNING DISCRETION 

The appointment should be made where the standard enforcement processes 
cannot be employed effectively and it is just and convenient that a receiver be 
appointed. The courts should be given a list of factors that can be considered in 
determining whether or not the appointment is just and convenient. The statute 
should also make it clear that the remedy is available whether or not the asset is 
one that is susceptible to the standard enforcement processes. It should also be 
available regardless of the nature of the impediment or hindrance that prevents 
use of a standard enforcement process. 

RECOMMENDATION 93 SPECIFIC ASSETS 

A receivership should be granted only for a specific asset or class of assets. It 
should not be ordered for the exigible assets of the debtor generally. 

RECOMMENDATION 94 THE RECEIVER 

A person who is competent and willing to carry out the tasks that will be 
required in the particular situation, and whose integrity is warranted, should be 
appointed as a receiver. This might be the sheriff, or in the proper case, and 
subject to the proper controls, even the creditor. 

RECOMMENDATION 95 POWERS AND DUTIES OF THE RECEIVER 

The statute should provide that the court can grant the receiver whatever powers 
are necessary to carry out the receiver's responsibility. There should be no 
limitation as to the kinds of powers that the court can give the receiver. The 
powers should be tailored to fit the circumstances. For the sake of clarity, the 
statute should provide a non-exhaustive list of specific powers that the court 
might grant. The statute should also list the minimum duties of the receiver. 

RECOMMENDATION 96 COURT-FASHIONED ENFORCEMENT 
PROCESS 

The court should have the power to give directions for enforcement against a 
specific asset when the standard enforcement processes are not suitable. The 
process ordered should ensure the protection of all interests that require 
protection. 

RECOMMENDATION 97 IN PERSONAM REMEDY 

Where the sheriff has been unable to realize a specific exigible asset of the debtor 
because of the interference of the debtor, or for any other reason, the court should 
have the power to grant an in personam order requiring the debtor, if it is within 
the debtor's power to obey, to deliver up the asset for enforcement or to take any 
other steps possible to make the asset available for enforcement or to effect a 
liquidation of the asset or the completion of a sheriWs sale. 



RECOMMENDATION 98 THE CHARGING ORDER 

The charging order remedy established by the Judgments Act, 1838 should be 
abolished. 

The charging order procedure provided by the Partnership Act for enforcement 
against a debtor's interest in a partnership should be abolished and replaced by 
a receivership procedure that accomplishes the same purpose and gives the same 
protection to other partners. 

RECOMMENDATION 99 STRUCTURE OF THE EXEMPTIONS SYSTEM 

The present overall structure of the exemptions system should be continued, 
whereby protection is given to: 

a. property that is required to meet basic necessities such as food, clothing 
and shelter; 

b. property that is required by the debtor to earn a livelihood; and 

c. a portion of the debtor's income from employment. 

The approach taken in the current statute to avoid obsolescence and promote 
currency of the descriptions of exempt property, through the use of general 
descriptions for the classes of exempt property with monetary or other forms of 
limitation, should be continued. 

The exemptions provisions should be restructured so that their central focus is not 
on the participants in any one industry, such as agriculture. Exemptions 
appropriate for a specific class of debtors should be stated separately from those 
appropriate for all debtors. 

There should be some mechanism to ensure that the monetary limits are altered 
to account for inflation. 

RECOMMENDATION 100 FOOD 

There should be an exemption for such food, and products from which food can 
be made, as is sufficient to provide for the reasonable needs of the debtor and for 
the debtor's dependants, for the next 12 months. 

RECOMMENDATION 101 CLOTHING 

There should be an exemption for the necessary clothing of the debtor and for the 
debtor's dependants. 



RECOMMENDATION 102 SHELTER 

The present shelter exemption, which exempts the rural debtor's home (one 
quarter section) regardless of its value, and the urban debtor's home if the 
debtor's equity in it is less than $40,000, should be continued subject to a 
reconsideration of the adequacy of the monetary limit. 

The rural exemption should apply, however, only if the debtor gains the primary 
portion of his or her livelihood from farming land that includes the land on which 
the house is located; otherwise, the rural home should be subject to the same 
exemption provision as an urban home. 

Where the debtor's equity exceeds $40,000 and the house is sold and $40,000 is 
paid to the debtor, the fund or any portion of it should be exempt from 
enforcement in the debtor's hands for six months provided the debtor is able to 
establish that the source of the fund for which such exemption is claimed is the 
exempt proceeds of an enforcement sale. 

Where the debtor owns the exempt home jointly or as a tenant in common with 
another or others, the exemption limit should be reduced. Only that portion of 
the standard exemption ($40,000) that equals the debtor's portion of the total 
equity held by all the co-owners should be exempt. For the purpose of 
calculating the exemption in such a situation, each joint tenant should be 
presumed to have an equal share in the equity of the house. The house should 
not be exempt from enforcement sale if the debtor's share of the equity exceeds 
the appropriate portion of $40,000. 

The monetary limit prescribed by the provision, $40,000 at present, should be 
adjusted periodically in response to inflation. The process of adjustment should 
be that recommended below. 

RECOMMENDATION 103 FURNITURE 

The present exemption of furniture and household hmishings and household 
appliances to the value of $4000 should be continued, with this monetary limit 
being adjusted periodically in response to inflation. 

RECOMMENDATION 104 MOTOR VEHICLE 

There should be an exemption for a motor vehicle to the value of $5000. The 
provision should not require that the motor vehicle be needed by the debtor for 
employment or any other specified purpose. The provision should be so 
structured that, where the debtor's only motor vehicle is worth more than $5000, 
the debtor's equity up to $5000 should be paid to the debtor and should be 
exempt for 60 days provided that the debtor can establish that any fund for which 
such an exemption is claimed is indeed the exempt proceeds of the enforcement 
sale of the motor vehicle. The monetary limit of this exemption should be 
adjusted periodically in response to inflation. 



RECOMMENDATION 105 MEDICAL AND DENTAL EQUIPMENT 

There should be an exemption for medical and dental aids and equipment 
necessary for the debtor and for the debtor's dependants, with no monetary limit. 

RECOMMENDATION 106 PERSONAL SENTIMENTAL MEMORABILIA 

There should be an exemption for personal sentimental memorabilia to a value 
of $500. The monetary limit should be adjusted periodically in response to 
inflation. 

RECOMMENDATION 107 FARM EXEMPTIONS 

The present exemptions giving specific protection to farm debtors should be 
continued, but they should not be the central focus of the reformed exemptions 
provision. The reformed exemptions provision should be arranged so that 
exemptions generally available for all debtors are given primary focus. 

The exemption of "one tractor" should be abolished since it is redundant to the 
general exemption of "farm machinery" and "farm equipment". To forestall any 
restrictive interpretation of the general provision on the basis that there was once 
but is no more a specific tractor exemption, the general exemption should be 
expanded to include "farm vehicles". 

RECOMMENDATION 108 GENERAL LIVELIHOOD EXEMPTIONS 

There should be one general livelihood exemption of such personal property as 
the debtor requires in his or her occupation to a maximum value of $10,000. 

The present "tractor", "motor vehicle required in the debtor's trade or calling" and 
"books of a professional person" exemptions should be abolished. 
The monetary limit of $10,000 should be adjusted periodically in response to 
inflation. 

If one item is selected by the debtor for this exemption and it is worth more than 
$10,000, the item should be sold, but $10,000 of the proceeds should be paid to 
the debtor and should be exempt for a period of 60 days. If the exemption is 
claimed for a group of assets, the total value of which exceeds the monetary limit, 
some part of the group should be sold and the amount of the proceeds 
representing the unused portion of the exemption should be paid to the debtor 
on the same basis. 

RECOMMENDATION 109 PERCENTAGE EXEMPTION 

The amount of a debtor's wages exempt from enforcement should be determined 
on a percentage basis. 



RECOMMENDATION 110 CALCULATION ON NET INCOME 

The percentage exemption should be calculated on the debtor's gross employment 
earnings, minus the basic statutory deductions: income tax; Canada Pension Plan 
contributions; unemployment insurance premiums; Alberta Health care premiums; 
and workers' compensation premiums. 

RECOMMENDATION 111 MINIMUM EXEMPTION 

There should be a minimum wage exemption. The wages of debtors who earn 
the minimum or less should be completely exempt from enforcement. The 
minimum monthly exemption should be $800 for a debtor without dependants. 
The minimum should increase according to a weighting formula, where the 
minimum for a debtor with no de~endants is weiehted as 3. a debtor with one 
dependant is weighted as 5 (mi-um exempti& 13301, debtor with two 
dependants is weighted as 6 (minimum exemption 1596), and thereafter each 
adhitional dependant adds one weighting unit.* 

The minimum exemption for a debtor with no dependants should be subject to 
periodic review and adjustment for inflation, and if it is altered the minimum 
exemptions for debtors with various numbers of dependants should be adjusted 
according to the weighting formula described above. 

The employer should rely on information supplied by the debtor in the TDI (or 
equivalent) form filed with the employer to determine the number of dependants 
td use in the calculations. l"he debtofs spouse should be regarded as a 
dependant if the debtor has claimed any amount for a "supported spouse on the 
that form. 

The creditor should continue to have the right to apply for a reduction of the 
amount of the exemption to reflect eamings of the debtor's spouse. 

RECOMMENDATION 112 APPROPRIATE PERCENTAGE 

The percentage for the percentage exemption should be 50% of the debtor's 
earnings in excess of the minimum exemption. 

RECOMMENDATION 113 MAXIMUM EXEMPTION 

There should be a maximum exemption of triple the amount of the minimum 
exemption for a debtor without dependants, and the difference between the 
minimum and maximum exemptions should be constant, regardless of the 
number of dependants. 



RECOMMENDATION 114 PROPORTIONAL ADJUSTMENT OF 
MAXIMUM AND MINIMUM EXEMPTIONS 
FOR PORTIONS OF A MONTH 

The amount of the maximum and minimum exemptions should be increased or 
decreased proportionately where the period for which the wages or salary is 
payable is greater or less than one month, assuming that the debtor has earned 
income for the whole month. If the debtor is employed only during part of a 
month, however, the full maximum and minimum exemptions should apply. 

RECOMMENDATION 115 SCOPE OF EXEMPTION 

The exemption should not apply to income from property. It should apply only 
to income from employment, which might be defined as including wages, salary, 
commissions or remuneration for work, however computed. 

RECOMMENDATION 116 EXEMPTION OF FUTURE SECURITY PLANS 

The govenunent should establish a policy for the exemption from enforcement of 
future income security plans and should review the present policy for the 
exemption of insurance contracts from enforcement. 

RECOMMENDATION 117 ABSCONDING DEBTOR 

The denial of exemptions to debtors who have absconded or who are about to 
abscond should be abolished; however, exemptions should not apply to property 
that the debtor has abandoned. 

RECOMMENDATION 118 DEBTS ARISING FROM CRIMINAL 
ACTIVITY 

Exemptions should continue not to apply to enforcement of debts arising from 
criminal activity; however, the language of the provision establishing the 
exemption should be improved so that it is clear that it does not intend to refer 
to a restitution order under the Criminal Code. 

If otherwise exempt property is sold under this exception, and if the proceeds are 
greater than those required to satisfy the debt, the surplus should be returned to 
the debtor. It should not be distributed to other enforcement creditors. 

RECOMMENDATION 119 CORPORATIONS 

The reformed legislation should provide expressly that exemptions do not apply 
to corporations or partnerships. 

RECOMMENDATION 120 ALIMONY AND MAINTENANCE CREDITORS 

Generally, exemptions should not apply to the enforcement of alimony or 
maintenance judgments and orders; however, a debtor should be entitled to the 



exemption for wages granted by the regulations under the Maintenance 
Enforcement Act, regardless of whether the alimony or maintenance creditor 
proceeds under that act or under the general enforcement procedures. 

If otherwise exempt property is sold pursuant to this exception, and if there is a 
surplus of proceeds after the debt is satisfied, the surplus should be returned to 
the debtor. It should not be distributed to other enforcement creditors. 

RECOMMENDATION 121 ROOM AND BOARD CREDITOR 

The exception to wage exemptions for debts contracted for board and lodging 
should be abolished. 

RECOMMENDATION 122 CREDITOR FOR PRICE OF EXEMPT 
PROPERTY 

The exemptions provisions should apply to the enforcement of a judgment for the 
price of the exempt property. The present exception should be abolished. 

RECOMMENDATION 123 HOSPITAL CREDITORS 

The limited exception created by section 8 of the Exemptions Act for hospital 
creditors should be abolished. 

RECOMMENDATION 124 CROWN CREDITORS 

The reformed exemptions legislation should provide expressly that the Crown is 
bound by it. 

RECOMMENDATION 125 ADJUSTMENT FOR INFLATION 

The lieutenant governor in council should examine the monetary limits for 
specific exemptions and the minimum wage exemption at least every three years, 
and the limit or minimum should be adjusted accordingly if it is considered that 
any of them have been eroded by inflation. 

RECOMMENDATION 126 EXEMPTIONS EXIST AS OF RIGHT 

The reformed legislation should provide expressly that exemptions, with one 
exception, are applicable automatically. The procedure mandated by Stevenson 
D.C.J. in Carmar Holdings v.  Harpe should be incorporated into the reformed 
legislation. The exception should be the shelter exemption. Land against which 
enforcement proceedings are taken should be presumed not to be exempt unless 
the debtor claims the exemption. 

RECOMMENDATION 127 WAIVER OF EXEMPTIONS 

Exemptions should not be waivable by the debtor. 



RECOMMENDATION 128 RELEVANT TIME 

The determination of whether or not property is exempt should be based on the 
facts at that stage of the enforcement process when the issue of exemptions is 
relevant. Property exempt at the time of seizure, but no longer exempt at the time 
of the application for the sale order, should not be considered exempt, and vice 
versa. The exemptions should be considered exemptions from enforcement, and 
not from seizure. 

RECOMMENDATION 129 EXTENDED EXEMPTION 

Where the debtor is paid the exempt portion of the proceeds of an enforcement 
sale, or where exempt property is voluntarily sold by the debtor, the fund should 
be exempt for 60 days following the conversion, provided that the debtor keeps 
the fund separate from all other funds. This extended exemption should be lost 
if the fund is mixed with other funds. In the case of the sale of the debtor's 
house, the period of the extended exemption should be six months. 

RECOMMENDATION 130 SURVIVAL OF EXEMPTIONS 

Exemptions from enforcement should continue to apply after the death of the 
debtor as provided for at present. The debtor's spouse and minor children should 
be able to claim the deceased debtor's exemptions also where the judgment being 
enforced was obtained against the estate after the debtor's death. 

RECOMMENDATION 131 SELECTION WITHIN THE CLASS 

The debtor should continue to have the right to select the particular items in an 
exempt class of property that shall be exempt. The debtor should be required to 
make the selection at the time of seizure. If the debtor fails to do so, the selection 
should be made by the sherWs officer conducting the seizure. 

RECOMMENDATION 132 INSTRUCTION TO SHERIFF 

The sheriff should be instructed by the reformed legislation not to seize property 
that appears to be exempt. The instruction should be subject to the same 
qualifications as appear now in section 7 of the Exemptions Act and in section 45 
of the Seizures Act. 

RECOMMENDATION 133 DISPUTE RESOLUTION 

The creditor should continue to have a right to apply for an order declaring any 
specified property of the debtor to be not exempt from enforcement. 

The requirement that the sheriff refer any dispute over the claim of an exemption 
to the court should be continued. 



RECOMMENDATION 134 EXEMPTIONS FROM DISTRESS SEIZURE 

The present section 2 of the Exemptions Act, which deals with an unrelated matter, 
exemption from distress seizure by a landlord for rent, should be moved to 
another appropriate statute, probably the Landlord and Tenant Act. 

RECOMMENDATION 135 THE SHARING PRINCIPLE 

The existing policy foundation of the ECA, the sharing principle, should be 
retained. The proceeds of enforcement processes against a judgment debtor 
should be shared among the judgment creditors of that debtor proportionally 
according to the amount of the creditors' individual judgments. 

RECOMMENDATION 136 APPLICATION TO ALL ENFORCEMENT 
PROCESSES 

All monies that come into the sheriff's hands because of the existence of a writ 
of enforcement, regardless of the process by which the money was raised, should 
be distributed among enforcement creditors according to the sharing principle. 

RECOMMENDATION 137 DIREm PAYMENTS 

The sharing principle should not be applied to direct payments made by an 
execution debtor to an execution creditor. 

RECOMMENDATION 138 SUBSISTING WRITS OF ENFORCEMENT 

Distribution of enforcement proceeds should be made only among those creditors 
whose writs of enforcement or statements as to the status of the judgment debt 
owed to them have been delivered to the sheriff and have been registered in the 
Enforcement Registry within the year preceding the distribution. 

A writ of enforcement should be considered "subsisting" until one year has 
elapsed from either the date of its entry in the Enforcement Registry or the date 
on which the most recent statement of status was registered in the Enforcement 
Registry. 

The present requirements, that a creditor advise the sheriff of any payments 
received in satisfaction of the judgment debt and of any agreement whereby 
proceedings under a writ or execution are to be stayed or suspended, should be 
continued. In the latter case, the writ should cease to be subsisting during the 
suspension. 

RECOMMENDATION 139 PROVINCE WIDE DISTRIBUTION 

Distribution of enforcement proceeds should be made on a province-wide basis. 
Every creditor who has a subsisting writ of enforcement against the debtor in the 
Enforcement Registry should share, regardless of the sheriff to whom the writ 
was delivered originally for registration in the Enforcement Registry. 



RECOMMENDATION 140 THE CERTIFICATE PROCESS 

The certificate procedure contained in the ECA should be abolished. 

RECOMMENDATION 141 THE GRACE PERIOD 

The 14day grace period provision should be abolished. The sheriff should make 
distribution to those creditors in respect of whom he holds a subsisting writ of 
enforcement at the time that he receives a fund for distribution. 

RECOMMENDATION 142 THE RESERVED SHARE 

Section 41 of the ECA, which contemplates a judge ordering the sheriff to levy in 
respect of a claim that a debtor has disputed and the sheriff holding a "reserved 
share" of the proceeds for the aeditor until the claim has been reduced to 
judgment, should be abolished. 

RECOMMENDATION 143 APPLICATION TO THE CROWN 

The reformed legislation should provide expressly that it applies to the Crown 
where the crown debt does not have priority by virtue of statute or aown 
prerogative. 

RECOMMENDATION 144 PREFERRED PAYMENT TO THE ACTIVE 
CREDITOR 

The aeditor who instructs and directs an enforcement process that produces a 
distributable fund should receive a preferred payment of the taxable costs 
expended in the course of the successful enforcement process plus 15% of the 
proceeds of the enforcement process, after the taxable costs have been paid. The 
present priority for the costs of the successful aeditor should be abolished. The 
distributive shares should be calculated after the taxable costs relating to the 
successful enforcement effort and the preferred payment have been deducted 
from the enforcement proceeds. 

RECOMMENDATION 145 WAGE EARNER PRIORITY 

The wage earner priority created by the ECA should not be continued in the 
reformed legislation. The subject should be left entirely to the Employment 
Standards Code, which should be amended if it does not at present contain all that 
the Legislature wants to grant by way of speaal priority to wage earners. The 
reformed enforcement legislation should require the sheriff merely to honour the 
preferences and priorities established by other statutes when making a 
distribution. 



RECOMMENDATION 146 DISTRIBUTION OF PROCEEDS OF 
ENFORCEMENT AGAINST LAND 

The sharing principle should apply to the distribution of the proceeds of an 
enforcement sale of land. 

RECOMMENDATION 147 INTERVENING ENCUMBRANCES 

An intervening encumbrance on property that is sold in enforcement proceedings 
should be subordinate only to those writs that were on title before the 
encumbrance was registered. 

As between enforcement creditors, the sharing principle should apply 
notwithstanding the presence of an intervening encumbrance. 

Where "partially exempt" property that is subject to an intervening encumbrance 
is sold, the amount otherwise payable to the enforcement debtor as exempt 
proceeds should be reduced by the amount paid out of the proceeds on the 
intervening encumbrance. 

RECOMMENDATION 148 OFF-TITLE WRITS 

In the distribution of enforcement proceeds, no distinction should be made 
between writs that bound the property that is the source of the proceeds and 
writs that did not. 

Registration of writs against the title to debtors' land should be made as easy as 
possible, if not an automatic consequence of registration of the writ in the 
Enforcement Registry. 

Until automatic registration is possible, the fact that a writ has been registered 
against the title to a debtor's land, along with a legal description of the land, 
should be recorded in the Enforcement Registry, for the information of other 
enforcement creditors. 

RECOMMENDATION 149 DISTRIBUTION OF SURPLUS RESULTING 
FROM ENFORCEMENT OF PRIOR 
SECURITY INTEREST OR ENCUMBRANCE 

A surplus resulting from the enforcement of a security interest in any property 
bound by a writ should be paid to (or retained by) the sheriff, who should then 
distribute the funds in the same manner as funds realized through enforcement 
proceedings, taking into account any exemptions to which the enforcement debtor 
is entitled. 

RECOMMENDATION 150 RULES IN ACT 

The basic rules regarding compensation for loss suffered in the course of 
enforcement proceedings should be set out in the statute. 



RECOMMENDATION 151 ENTITLEMENT TO COMPENSATION 

A person should have a remedy in respect of an interference or dealing with the 
person's property in the course of enforcement proceedings only if (a) he or she 
suffers actual pecuniary loss, or (b) the interference or dealing is a result of 
misconduct that justifies an award of exemplary damages. 

RECOMMENDATION 152 COMPENSATION FOR THIRD PARTIES 

Subject to Recommendations 156 and 157, a third person should be entitled to 
compensation for pecuniary loss suffered as a result of damage to or any 
interference or dealing with his or her property in the course of enforcement 
proceedings. 

RECOMMENDATION 153 NO COMPENSATION WHERE INTEREST 
SUBORDINATE TO WRIT 

A third person should not be entitled to compensation for pecuniary loss suffered 
because his or her interest in property is subordinate to a writ of enforcement. 

RECOMMENDATION 154 LOSS OF RIGHT TO COMPENSATION 
THROUGH DELAY 

A sheriff who knows of a potential claim against seized property should be 
required to give notice of the seizure and of the procedure for asserting a claim 
to the potential claimant. 

A potential claimant who does not assert a claim within 14 days after receiving 
notice should lose any right to compensation that would otherwise have been 
afforded in respect of the seizure or sale of the property. 

Where a claim is asserted within the relevant period, the instructing aeditor (or 
another enforcement creditor, if the instructing creditor does not do so) should 
then bear the onus of contesting the claim and of applying to the court to 
determine the issue. 

RECOMMENDATION 155 COMPENSATION FOR DEBTORS 

An enforcement debtor should be compensated for actual pecuniary loss suffered 
as a result of someone else's non-compliance with the a d  in the course of 
enforcement proceedings. 

RECOMMENDATION 156 COMPENSATION FOR CREDITORS 

An enforcement aeditor who suffers actual pecuniary loss as a result of the 
negligent performance or non-performance of any of thesheriff's duties under the 
statute should be entitled to compensation for such loss. 



RECOMMENDATION 157 ASSURANCE FUND 

Where it is appropriate to compensate a person for loss suffered as a result of 
enforcement proceedings, the compensation should come from an assurance fund. 

RECOMMENDATION 158 FUNDING OF ASSURANCE FUND 

The assurance fund should be funded by a levy on enforcement creditors that is 
included in the fee charged for filing a writ of enforcement in the Enforcement 
Registry. Writs should be grouped into three levels that are based on their 
amounts. The levy (and hence the filing fee) should be moderately higher for 
each successive level. 

RECOMMENDATION 159 EXCLUSIVE LIABILITY OF FUND 

The assurance fund should be the exclusive source of compensation for any 
compensable loss suffered by any person as a result of enforcement proceedings. 

RECOMMENDATION 160 INDEMNIFICATION OF ASSURANCE FUND 

The Crown should be liable to indemnify the assurance fund for a liability 
incurred through deliberate misconduct or negligence within the sheriff's office. 

A creditor upon whose instructions a sheriff takes an action that causes a loss for 
which the assurance fund is liable should be required to indemnify the fund if the 
creditor knew or ought to have known that in following the instructions the 
sheriff would be likely to cause a loss for which the fund could be liable. 

A creditor whose negligent or deliberate failure to register required information 
in the Enforcement Registry causes a loss for which the assurance fund is liable 
should be required to indemnify the fund. 

Creditors who give instructions to the sheriff to take some enforcement step 
should not in general be required to provide security for their potential obligation 
to indemnify the assurance fund. On application by a sheriff, however, the court 
should be able to require a creditor to provide such security. 

RECOMMENDATION 161 JUDICIAL DISCRETION 

The court should be able to override the specific liability rules set out in the act 
in special circumstances. These special circumstances would usually relate to the 
conduct of the various parties. In particular, the court should be able to: 

(a) dismiss an action, even where all the statutory requisites for liability are 
present, or 

(b) reduce the damages that would otherwise be payable to a party. 



PART 4 

EXPLANATORY CHARTS 



GENERAL PRINCIPLES OF REFORM 
I 

1 L All the debtor's property should be subject to enforcement except 
I property that is deliberately made exempt from enforcement. 

L Deliberately exempted property should be sufficient to permit 
debtors to maintain themselves and their dependents at a 
reasonable standard. 

L All proceeds of enforcement should be shared pro rata 
among enforcement creditors. 

Enforcement process should be creditordriven, rather than 
being dependent on the initiative of a government official. 

The enforcement process should be governed by one statute that 
describes the system of enforcement and its various processes in 
a consistent, ciherent and logically ordered way. 

L Should be kept to a minimum, but parties should have easy 
access to the court when they require it. 

L Imprisonment should continue not to be a remedy for the 
enforcement of money judgments. 



WRIT OF ENFORCEMENT 
I 

I 

I t- May be issued any time after judgment is entered while the 

I judgment remain in force. 

I 
I Contains particulars of the judgment. 

I Endures as long as the judgment is in force. 
I 

I k Assurance fund fee [see Chapter 111 payable on 
I delivery of writ. 

After delivery of the writ, the sheriff may carry out the 

I creditor's lawful enforcement instructions. 

I 
I Sheriff registers the w i t  in the Enforcement Registry. 

I Creditor is now an "enforcement creditor". 

ENFORCEMENT REGISTRY 

t Electronic registry of all enforcement activity against 
enforcement debtors. 

t Province-wide access for entry of information by all 
sheriffs' offices. 

I 
I L Pmvince-wide search acces for enforcement creditors 
I from sheriffs' offices and from private terminals. 
I 

L BINDING EFFECT 
I 

After registration in PPR, the writ binds all the 
debtor's personal property in the province. 

Any transfer of or other dealing by an enforcement 
debtor with property bound by a w i t  is subject to the 
writ. But there are five exceptions. 



I 
WRlT OF ENFORCEMENT 

I I 
I I 

I I 
I BINDIh'G EFFECT 

I 

1. Transfers of goods in the ordinary 
course of the debtor's business. 

I t- 2. Transfers of consumer goods worth less 
than$l,MX). 

I 
I / 3. Transfers of negotiable instruments. 

4. Transfers of "serial numbered goods" 
where the writ is not registered against 
such goods by serial number. 

I 
I I t 5. Transfers of money. 

t The first fo"r exceptions apply only in 
favour of a transferee for value without 
knowledge of the writ. 

The fifth exception applies in favour of 
transferees for value of money even if 
they have knowledge of the writ. 

LN" interests in personal p r o p  that attach X . .  before a writ is registered in the PPR ave pr~onty over 
the writ even if the security interest is not perfected 
when the writ is egistered. But where there is a 
seizure under a writ, the interest arising by reason of 
the seizure has priority over an unperfected security 
interest. 

Effect of registration is that the debtor's interest in the land is 
bound, and cannot be dealt with by the debtor except subject 
to the writ. 



DISCOVERING THE DEBTOR'S ASSETS 
I 

I 
I Enforcement debtor can file a statement in prescribed form with 

I 
the sheriff. 

I 

t- Purpose is to permit distinction to be made between 
"can't pay" and "won't pay" debtors. 

Contents include list of assets, liabilities and 
dispositions of property. 

I Statement is sworn by the debtor. 

Debtor is subject tocross-examination on the statement. 

I t Present procedures are continued. 
I 
I t Fxamining creditors obliged to inform sheriff that examination 
I has been conducted. 

I 
I Other enforcement creditors a n  entitled to order transcripts from 

I the reporter. 

I 

I 
I 
I 

t- Court may order a third party to reveal relevant information 
concerning a debtor's asset where the third party will not be 
prejudiced by doing so. 

L Fact that an examination has been conducted is recorded 
in the Enforcement Registry. 

L A court order is not required for an enforcement creditor to obtain 
information from a municiwlitv as to the ownershiv of land shown . , 
on the municipal tax rolls. 

I 

L Municipality may require proof of the existence of a 
subsisting writ of enforcement. 



SEIZURE: THE GENERAL PROCESS 
I 

t- Any creditor with a subsisting writ may issue seizure instructions 
to a sheriff. 

t Seizure instructions must include: 

security for sheriff's costs of seizure; 

information about the debtor's assets; 

I seizure documentation. 

Security for indemnity of sheriff against liability is not required: 
replaced by assurance fund levy when writ is filed. [See Chapter 111 

L Instructions can be given to any sheriff's office in the province: 
an alias writ is unnecessary. 

t Seizures must be conducted by sheriff's officer: no private bailiffs. 

t- Every sheriff's office has provincewide authority to effect seizure: 
not restricted to boundaries of own judicial district. 

Seizure inshctions may be assigned by one sheriff's office 
to another where convenient to do so. 

ENTRY OF PREMISES 

Sheriff authorized by statute to effect non-forcible entry of 
uremises occupied bv the enforcement debtor or 
ion-residential of a third party. 

Either a court order or the permission of the occupant is 
required for the sheriff to effect entry of residential premises 
that are not occupied by the enforcement debtor. 

Statute authorizes the sheriff to effect a forcible entry of an 
enforcement debtor's non-residential premises. 

A court order is required for the forcible entry of any 
premises other than the debtor's non-residential premises. 



I 
SEIZURE: THE GENERAL PROCESS 

I 

I 
I %izure is effected when: 

property tobe seized has been identified in 
the notice of seizure; 

sheriff has gone to the place where the property 
is located and done either of the following: 

I 
served the seizure documents on the 
enforcement debtor, another occupant of 
the place where the goods are located, or 
someone who apparently has possession 
of the property; or 

L if no one is present upon whom the seizure 
documentscan be served, posted the 
seizure documents on the premises or 
attached them to property being seized. 

I Sheriff continues to have the option of using stickers to help 
I identify seized property. 
I 
I I- Where the seizure documents are not served on the enforcement 
I debtor or an adult member of the debtor's household at the time 
I of seizure, they must be served on the debtor after the seizure 
1 has been effected. 
I 
I 1 Seizure at residential premises must be effected between 
I 6:00 am. and 9a0 pm. 
I 
I 

I f Existing bailee'a undertaking procedure is continud. 
I 

Alteytive method for seizing serial numbered gods :  

seizure of serial numbered goods may be effected by 
serving the seizure documents on the enforcement 
debtor and registering an appropriate notice in 
the personal property registry. 

I Alternative procedure for property in the hands of third persons: 
I I 

enforcement creditor may instruct a sheriff to issue a 
notice to a third person who has possession of an 
enforcement debtor's property. the notice would 
require the third person to deliver the property to the 
sheriff or make it available for seizure. 



I 
SEIZURE: THE GENERAL PROCESS 

I I 
the effect of the notice would be similar to the effect 
of a garnishee summons on the garnishee. 

I 
I L Continued as at present except: 

seizure documents served on the enforcement debtor 
include "instructions to debtor", which explain the seizure 
process, exemptions, the ob'jtion procedure, and so forth. 

notice of objection form invites the debtor to state 
the reason for objection, but 

I 
a notice of objection is valid even if it 
does not indude reasons, and 

the debtor may raise different or additional 
reasons on an application for removal and sale 

notice of objection must be filed within 14 
days of service of the seizure documents 
on the enforcement debtor. 

I 

I I-- REMOVAL FOR SAFEKEEPING 

Instructing creditor may q u i r e  the sheriff to remove seized 
property at the time of seizure, if satisfactory provision is 
made for the cost of doing so. 

If the instructing creditor has not instructed the sheriff to 
remove the seized property, the sheriff has the . .  . 
discretion to do so. 

Seized goods may be removed and sold without order 
if no objection is filed. 

I 

If an objection is filed, the present procedure for obtaining 
an order for removal and sale is continued. 
The application must be made in the judicial 
dishict in which the seizure occurred. 

I-- REMOVAL FOR THE PURPOSES OF SALE 

The enforcement debtor may consent to the removal 
and sale of the seized property. 



448 I 
I 
I 

ENERAL PROCESS 
I 

- SALE PROCEDURE 

Instructing creditor must give the sheriff written 
instructions to sell. 

Instructions must propose a method for selling the 
seized ~rowrtv .  The sheriff determines the method 
of sale,'tak:lng h e  creditor's proposal into account. 

Sheriff may retain appropriate experts or agents to 
assist in the sale. 

Sheriff must advise the enforcement debtor and the 
instructing creditor of the proposed method of sale: 
if either objects, an application can be made to 
the court. 

If the sheriff is unable to obtain a reasonable price for 
the seized property, the court may authorize its sale 
at the best possible price. If a reasonable price for 
the seized property would not in any event exceed 
$1,000, the sheriff may sell it for the best obtainable 
price without a court order. 

Sale of seized property to an enforcement creditor is 
permitted, but seized property cannot be sold toan 
enforcement creditor through a private sale unless 
the debtor is first given notice of the terms of 
the proposed sale. 

- THE BUYER'S TITLE 

Sheriff must inform prospective buyers of seized 
property of any registered encumbrances affecting 
the property. 

Buyer who suffers a loss as a result of the debtor not 
having clear title should be compensated by the 
assurance fund. 



C H A P T E R  5 - S P E C I A L  - S E I Z U R E  M E C H A N I S M S  

SPECIAL SEIZURE MECHANISMS 

I 
I t Enforcement against negotiable instruments is effected by seizure 

of the instrument in the same manner as is proposed for other 
I . . 
I 1 tangible property. 

Sheriff is given statutory authority to deal with a seized negotiable 
instrument as if the sheriff were the debtor's agent. 

I 
L Sheriff may not 'pay" the seized instrument to an 

enforcement creditor in satisfaction of the debt, but the 
creditor may buy the instrument in accordance with the 
ordinary sale procedure for seized property. 

- METHOD OF SEIZURE 

Tnree alternatives for effecting seizure: 

seizure of the security certificate; 

service of a notice of seizure on the issuer, 
where the enforcement debtor is the 
registered owner of the security; 

service of a notice of seizure on a third 
party ("intermediary") who holds the 
security for the enforcement debtor. 

Second and third alternatives are only available where 
the notice of seizure can be served on the relevant 
person (issuer or intermediary) in Alberta. 

Where "a foreign issuer" is involved, the court may 
make an order to prevent the issuer or any other 
person from being prejudiced by a conflict between 
Alberta law and the law of the issuer's home 
jurisdiction. 

Where the enforcement debtor is the registered owner 
of a security, and seizure was not effected by serving a 
notice of seizure on the issuer, the sheriff must serve 
notice on the issuer as soon as possible. 



I 
SPECIAL SEIZURE MECHANISMS 

I I 

I 
I EFFECT OF SEIZURE 

Where the issuer has been served with notice of 
seizure of a security of which the enforcement debtor 
is the registered owner, the issuer must 

I 
inform any person who makes inquiries 
regarding the security that it has been 
seized, and 

L pay to the sheriff any dividend or other 
payment the issuer would otherwise 
pay to the enforcement debtor. 

Where notice of seizure has been served on an 
intermediary, the intermediary must 

I 

t hold and deal with the security inaccordance 
with the sheriff's directions, and 

L divert to the sheriff any dividends or other 
payments in respect of the security that the 
intermediary would otherwise be required to 
pay to the enforcement debtor. 

Sheriff is entitled to make any election that the 
enforcement debtor would otherwise be entitled to 
make regarding dividends or other payments in 
respect of a seized security. 

Sheriff is entitled to any information or documents to 
which the enforcement debtor is entitled as a security 
holder, either from the issuer or an intermediary, on 
the same terms as the debtor is entitled to it. 

Issuer or intermediary is liable to enforcement creditors 
for any loss suffered by them as a result of breach of 
the issuefs or intermediarfs duties. 

I LIQUIDATTON OF PUBLICLY TRADED SECURITIES 

t- Sheriff may sell or otherwise liquidate seized security 
using normal market mechanisms. 

Where the enforcement debtor would normally have to 
I endorse a security certificate or other document to 
I dispose of a seize security, the sheriff is empowered to 
I do so. 



I 
SPECIAL SEIZURE MECHANISMS 

I 
I 

I 
I 

I 

OF PUBLICALY TRADED SECURITIES 

I 
I t- Except as indicated below, restrictions on share transfer 

I do not apply to a sale of seized shares by a sheriff. 

I 
1 
1 
I 

t Sheriff is required to notify the issuer and other 
shareholders of the proposed procedure for selling 
seized shares. 

In the case of a lost or stolen security certificate, the 
court may permit the sheriff to transfer the security 
without the certificate if the issuer is adequately 
protected against adverse claims. 

Sale,procedure proposed by the sheriff must 

t conform as closely as possible to the 
procedure the enforcement debtor would 
have to follow in order to dispose of 
the shares, and 

L give the issuer and existing shareholders 
a reasonable opportunity to acquire 
shares before they are offered to strangers. 

I 
I t Sheriff is not required to follow a procedure that 

would have the effect of preventing the shares from 
I being sold, or prevent the shares from being sold 
I for a reasonable price. 
I 

t- Issuer and other shareholders have the right to 
"redeem" the seized share by paying the 
enforcement debt. 

L Sheriff or any interested person may apply to the 
court for an order approving or rejecting any 
procedure that has been proposed for liquidating 
the seized shares, or suspending the 
sale proceedings. 



I 
SPECIAL SEIZURE MECHANISMS 

I 

Where the security is land, enforcement should begin 
with registration of a notice against the title to the land. 

L Where the security is personal property, the sheriff 
registers a financing statement in respect of the 
enforcement procedure in the PPR, and serves 
notice of seizure on the enforcement debtor. 

Payments due on the secured obligation must be 
made to the sheriff if the person whoowes that 
obligation has been given notice of the seizure. 

t- Sheriff may enforce the security in the same manner 
as the enforcement debtor could have enforced it. 

Sheriff may sell the secured obligation using the 
normal sale procedure for seized property. 



LAND 
I 

I 
I All inter& in land should be exigible d e s s  de l ih t e ly  exempted. 

I 
I In particular, an enforcement debtor's pint interest in land 

I 
should be exigible. 

I 

I HOW LAND IS BOUND 
I 

Debtor's interest in registered land is bound by recording 
the writ of enforcement on the relevant certificate of title. 

The binding effect of the writ on the debtor's joint 
interest in land is subject to the right of survivorship. 

SAL;E OF LAND 

- No requirement of a nulla bona return before an 
enforcement debtor's land can be sold. 

- Sheriff issues a notice of sale upon receiving instructions 
from an enforcement creditor. 

I 
Instructions include creditor's suggested 
method of sale. 

Notice of sale desoibes the method of sale 
the sheriff intends to use (which is not 
necessarily the one proposed by the creditor). 

- Notice of sale is 

recorded on the certificate of title to the 
relevant land; 

served on the enforcement debtor and other 
parties who have interests recorded on title; 

entered in the enforcement registry. 
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LAND 

4LE OF LAND 

- Sheriff may proceed with sale of the land six 
months after the notice of sale is served on all 
parties. 

I 
Six-month period may be enlarged or 
abridged by the court. 

During the six-month period, any party 
upon whom the notice of sale has been 
served may apply to the court to contest 
the method of sale proposed by 
the sheriff. 

During the six months, the debtor may 
apply to establish any exemption that 
would prevent or otherwise affect the 
sale or the proceeds of sale. 

- COMPLETION OFSALE 
I 

t When a buyer is found, the sheriff serves 
notice of the terms of the proposed sale 
on everyone who was served with the 
notice of sale. 

- Any interested person has 14 days 
within which toapply to the court to 
prevent conclusion of the sale as 
proposed by the sheriff. Otherwise, no 
application to the court is necessary for 
confirmation of the sale. 

If an application is made, the court may 
confirm the sale or order that it not be 
concluded. 

- Dower consent is not required for the sale of a 
Dower Act homestead, and the contingent life 
interest created by that Act does not survive an 
enforcement sale. 

t No distinction is made in the sale process for recorded or 
unrecorded interests in land that is registered under the Land 
Titles Act. 

in the rare case of enforcement proceedings against interests 
in land that is not re&ered under the Land Titles Act, the 
enforcement creditor"may apply to the court for any necessary 
directions regarding the procedure for selling the interest. 



GARNISHMENT 
I 

Present functions of the clerk of the murt transferred to the 
sheriff's office. 

The garnishment procedure is transferred from the Rules of 
Court to the statute. 

t- An enforcement creditor is entitled to issue a garnishee summons 
without a court order but must still file an affidavit. The garnishee 
is required to state the enforcement debtor's last known &dress 
when responding to the garnishee summons. This will facilitate 
service of the garnishee summons and the garnishee's reply on 
the debtor. 

Garnishee's compensation is to be set by regulation. 

Debts owed to debtor and another person are subject to 
garnishment. 

hotections for the nondebtor joint obligee: 
I 

unless it is otherwise ordered, the garnishee is to 
assume that the beneficial interests of the various joint 
obligees are equal; 

t garnishee must notify the nondebtor pint obligee of 
the garnishment 

t after payment of the enforcement debtor's assumed 
share to the sheriff, the enforcement debtor and the 

1 other pint obligee have the opportunity to establish 
that the presumption of equal shares is inaccurate; 

further garnishment of the same joint debt is prohibited, 
except by leave of the court, until 30 days after 
service of notice of the garnishment on the 
nondebtor joint obligee. 



I 
I 

GARNISHMENT 
I 
I 

- Where an existing legal relationship (such as a contract) 
may impose an obligation on a third party to pay 
money to an enforcement debtor in the future, this 
future obligation is subject to garnishment. 

I 
- Future balances in deposit accounts are not 

subject to garnishment. 

A debtor's potential recovery from a cause 
of action, including a cause of action for 
personal injury, is garnishable. 

The mechanics of the process for attaching future 
obligations is as similar as possible to that for attaching 
present obligations. For example, there is only 
one fonn of garnishee summons. 

"Continuing" garnishee summons expires after one 
year, but its effect may becontinued by serving a 
replacement garnishee summons. 

I GARNISHEE'S R E S P O N S E  

- Garnishee must file a response that either 
acknowledpres or disuutes the existence of 
the legal rhtionshii referred to in the 
garnishee summons. 

- If the eamishee acknowledees the relationshiv. 
1 .  

the r e b n s e  must also indihe when 
the future entitlement is likely to become 
payable, and the nature of a$ contingencies 
that must be met before it will become 
payable. 

- The garnishee summons remains in force 
notwithstanding that the garnishee 
denies the legal relationship. Where the 
garnishee fails to respond as required, the 
garnishee may apply for judgment or other 
appropriate relief. 



I 
I 
I 
I 

GARNISHMENT 
I I 

I 
I 

L OPERATIONAL DETAILS OF 
C O N T I N W G  ATTACHMEW 

I I 

The garnishee should be notified of any 
change in the amount attached because of 
changes in the amount owing on 
subsisting writs of enforcement. 

Where the enforcement debtor must incur 
expenses to preserve or maintain the 
source of a future obligation that has been 
attached, the court may exempt a portion 
of the obligation from attachment. 

- Garnishee is entitled to set-off debts owed 
by the enforcement debtor to the 
garnishee, if they arose under a 
commitment entered into before service 
of the garnishee summons, or if it would 
be inequitable for some other reason to 
deny the set-off. 

- Where the attached future obligation arises 
out of a cause of action that the 
enforcement debtor is alleged to have 
against the garnishee, and the garnishee's 
potential liability is covered by a policy of 
liability insurance, the garnishee can 
require the insurer to pay any insurance 
proceeds to the sheriff instead of to the 
enforcement debtor. 

Garnishee may pay money into court in 
any litigation relating to an attached 
future obligation, but must give notice of 
the garnishment proceedings to the 
clerk of the court at the time of payment in. 

L If the payment in is accepted by the 
daintiff/enforcement debtor. the clerk 
bays the money (or an appropriate portion 
of i t )  to the sheriff, rather than to 
the plaintifflenforcement debtor. 



I 
I 

GARNISHMENT 
I 

I t Statutory list of conditions that are deemed not to prevent 
I attachment of a deposit account. 
I 
I L In addition, the C O U ~  has a discretion to waive or modify any 
1 condition affecting an attached oblipration, where this can be 

accomplished wifiout causing prejGdice to the garnishee, the 
enforcement debtor or anyone else. 

I f Garnishment of employment earninpr(sa1ai-y and wages) is retained, 
I 
I t- Garnishment proceedings against an employee cannot serve as 
I grounds for dismissal. 
I 
I L Garnishee summons is not effective against earnings for current pay 

I period unless it is served at least 10 days before the end of the 

I period, or at least five days before the end of the pay period if the 

I pay period is 10 days or less. 

L Garnishment replaces the stop order and applications under 
section 7 of the Execution Creditors Act for attachment of 
funds in court. 



COURT-ORDERED ENFORCEMENT 

I 

I 
I Though other reforms will reduce the situations where receiver- 

I ship might be needed, the remedy continues to be available 

I 
where no other remedy is available or where the available 

I 
remedy cannot be used effectively. 

- Equitable receivership continues to be a court-ordered remedy. 
The court must tailor the remedy to suit the circumstances of the 
case in which it will be used. 

I Existing rules governing exercise of discretion are largely aban- 
I doned. The only surviving rule is that there must be some 
I benefit to be obtained by appointing a receiver and the appoint 

I ment must be just and convenient. 

In determining whether appointment is just and convenient 
court might consider: 

amount of the enforcement debt; 

amount likely to be obtained by receiver; 

t probable costs of the receivership; 

t- whether receivership would unreasonably inconven- 
ience or prejudice the debtor or third parties; 

whether other enforcement processes provide 
adequate means of reaching the asset; 

availability of other assets that can be reached by 
other processes; 

amount of outstanding writs against the debtor; and 

whether there is anything the receiver could do that 
the sheriff enforcing the writ could not. 



I 
COURT-ORDERED ENFORCEMENT 

I I 

I 
I t- Receivership ordered only in respect of specific assets . 
I 

not assets generally. 

I 
I 

t Comrtent and willing person to be appointed. 

I I f Integriiy must be warranted. 
I 
I I Sheriff might be appropriate receiver in some cases. 
I 
1 Powersand duties of receiver established by court order and 
I by a non-exhaustive list in the statute 

I 

I 
I 

L Court has power to give directions for enforcement against a 

I 
specific asset when the standard enforcement processes are 
not suitable. 

I 
I 1 Appointing a receiver not necessarily part of the order. 
I 

L Order should ensure the protection of all interests 
that require protection. 

- Court may make in personam order requiring debtor, if i t  is 
within his power,to: 

I t deliver up any asset; 

t- take any steps possible to make asset available 
for enforcement; 

f effect liquidation of an asset; 

effect completion of a sheriff's sale of an asset. 

- Order should be made where the sheriff hasbeen unable to 
enforce against a specific asset of the debtor owing to the 
interference of the debtor or some other person. 



I 
CO T-ORDERED ENFORCEMENT Y 

t Charging order under Judgments Act, 1838 is redundant to 
enforcement procedures developed since or recommended in 
this report and is abolished. 

I 
1 L &ringorder procedure established in the Partnership Act is 
I abolished and replaced by a receivership procedure that accom 

I plishes the same purpose and gives the same protection to the 

I other partners. 

t Thecontexts in which sequestration iscontemplated in our law 
do not relate to enforcement of judgments. 

L Any enforcement use of sequestration would be redundant to 
existing remedies or ones proposed in this report. 



EXEMPTIONS 
I 

- To protect debtors' ability to maintain themselves and their 
families. 

To protect a measure of security that debtors' ability to 
maintain themselves and their hmilies will continue in 
the future. 

L To foster restoration of a debtor's personal economy. 

I 
I t Protection of property required to meet basic necessities 

I such as food, clothing and shelter. 

I 
I 

Protection of property q u i r e d  by debtor to earna livelihaad, 

I L Protection of a portion of the debtor's income from employment. 
I 

- OBSOLESCENCE OVER TIME 

t Specifically listed exempt property no longer in 
general use. 

Provisions concentrate on activities no longer engaged 
in by majority of population: eg. agriculture. 

Monetary limits on exemptions rendered obsolete 
by inflation. 

- COPING WITH OBSOLESCENCE 

Exemptions described generally. 

Quantity limitsestablished by reference to time 
where possible. 

Regular review and adjustment of monetary limits. 



I 
COPING WITH OBSOLESCENCE 

L Tne Lieutenant Governor in Council should examine 
the monetary limits for specific exemptions and the 
minimum wage exemption at least every 3 years 
and adjust them+ if necessary, for intlation. 

t FOOD 
I 
L Exemption for such food and products from 

which food can be made as is sufficient to provide for 
the reasonable needs of thedebtor and dependants 
for the next 12 months. 

CLOTHING 

L Exemption for the necessary clothing of the 
debtor and dependants. 

SHELTER 

PRESENT SHELTER EXEhfPTION: 

t- Rural homestead -quarter section 
actually occupied. 

Urban "homestead" - house actually 
occupied - to value of $40,000. 

Mobile Home - mobile home actually 
occupied - to value of $20,000. 

PROPOSED SHELTER EXEMPTION 

Rural shelter exemptions should continue 
I as it is except, it should apply only to 
I debtors who gain the primary portion of 
I their livelihood from farming the land on 
1 which the shelter is located. Otherwise the 
I urban exemption should apply. 

I 
I 
I 
I 



U,n exemption should continue as it is except: 

- if the debtofs equity exceeds 
the monetary limit and the 
house or mobile home is sold, 
the portion of the proceeds that 
equals the monetary limit 
should be exempt from other 
enforcement processes for 
6 months; 

if the property is co-owned, the 
exemption should be the 
portion of the monetary limit 
that equals the debtor's portion 
of the total equity; 

the monetary limit would be 
reviewed and regularly adjusted 
in response to i d a  tion. 

I 
I 1 FURNITURE 

L Present exemption should be continued - $4,000 
worth of furniture and household appliances, but 
the monetary limit should be reviewed and regularly 
adjusted in response to inflation. 

I 
I 

MOTOR VEHICLE 

- Present exemption of motor vehicle required for 
earning livelihood should be replaced with exemption 
of vehicle regardless of ream it is required. 

I 
I 
I 

Monetary limit should be reduced from $8,000 to I r IIrm 

t Motor vehicle should be considered a basic necessity 
for the purposes of exemptions. 

Debtor who requires more valuable vehicle for 
earning livelihood can use the general livelihood 
exemption to protect such a vehicle. 

I I I Present exemption should also be reformed to provide 

I I that if a debtor owns a vehicle worth more than the 

I 
monetary limit and it is sold, the portion of the 

I 
I proceeds that equals the monetary limit s exempt for 
I 60 days. 



I 
I L OTHER BASIC NECESSITIES 

I 

Proposed exemption for medical and dental aids and 
equipment necessary for the debtor and dependants 
with no monetary limit. 

Proposed exemption for sentimental memorabilia to a 
value of $500. 

- Provisions that exempt farm produce 
sufficient to pernut the farm debtor to 
pay current and immediately foreseeable 
operational debts and taxes. 

- Provisions that exempt specific property 
required for the carrying out of farm 
operations in the immediate future, 
including animals, equipment, and 
seed grain. 

- Provisions that exempt specific property 
required for the continuing farm operation, 
beyond the immediate future, including a 
tractor, a motor vehicle, and 160 acres of land. 

I PROPOSED STRUCTURE 
I 
L ihe present farm exemption structure 

should be continued, except it should not be 
the central focus of the exemptions legislation; 
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I 
I 
I 

EXE M1 NS E" P 
I I 

L GENERAL LIVELIHOOD EXEMPTIONS 

Present livelihood exemptions: 

A tractor if required in the debtor's trade 
or calling. 

An automobile (up to $8,000) if required in 
the debtor's trade or calling. 

Books of a professional person. 

Necessary tools, implements and equipment 
used by the debtor in his trade or 
profession (up to $7500). 

Propose that all of these specific livelihood exemptions 
be replaced by one general livelihood exemption of 
personal property required in debtor's occupation, to a 
maximumof $10,000, which should be reviewed and 
adjusted periodically for inflation. 

-- 

L A L m x N A i v E s  AND PROPOSAL 
I 

t hescribed amounts: legislation sets amount of 
exemption. 

t- Discretionary amount: determined by court on a case 
by case basis. 

t- Percentage exemption: legislation establishes the 
percentage of a debtor's income that will be 
exempt. 

L Propose adoption of percentage exemption, with 
minimum and maximum. 



I I 
I I DITAILS OF PROPOSAL 

I 

I- Percentage exemption should be calculated on 
debtor's income net of statutory deductions. 

Exemption should be subject to a minimum monthly 
exemption of $800 for a debtor without dependants. 

I 
L Increased according to a formula where the 

debtor has dependants. 

- Exemption percentage should be 50% of the debtor's 
wages in excess of the minimum exemption. 

Exemption should be subject to a maximum monthly 
exemption of triple the amount of the minimum 1 exemption for t6e debtor. 

If debtor employed for only part of month, should be 
entitled to the fullmonthly exemption. 

I I Garnishee should be provided with a straight-forward 
I "return" form with which to calculate the exemption. 
I 
I Income exemption should apply to income from employment 

I only. It should not apply to income from property. 

I 

I The Government should establish a policy as to the exemption 
I from enforcement of future income security plans and should 
I review the present policy with respect to the exemption of 
I insurance conhacts from enforcement. 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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I 
I 

EXEMPTIONS 
I 

I 
I EXYEITIONS FOR CLASSES OF DEBTORS 

I 
I 

I t AB;CONDING DEBTORS 

t- The denial of exemptions to debtors who 
have absconded or are about to abscond 
should be abolished. 

L However, exemptions should not apply to 
property that a debtor has abandoned. 

I 
I CRIMINAL DEBTORS 
, I t ,  

Exemptions should not apply to debts 
arising from criminal activity. 

CORPORATlONS AND PARTNERSHlPS 

L Fxemptions should not be available to 
corporations or partnerships. 

L EXCEPTIONS FOR CLASSES OF CREDITORS 
I 
& ALlMONY CREDITOR 

L Exemptions should not apply to the 
enforcement of maintenance judgments 
and orders except 

I 

L wag, should be subject to 
the exemption set out in the 
Maintenance Enforcement Act 
whether or not that Act is 
invoked. 

k ROOM AND BOARD CREDITOR 

I L The exception to wage gamishmenl 
exemptions for debts contracted 
for board and lodging would be abolished. 



I 
I 
I 

EXEMPTIONS 
I I 

I 
I TIONS FOR CLASSES OF CREDITORS 

I 
I I-- C R D I T O R  FOR PRICE OF EXEMPT PROPERTY 

L The exemption pro.sions should apply to 
the enforcement of a judgment for the 
price of the exempt property. The present 
exception in that regard should be 
abolished. 

L The limited exception created by s. 8 of the 
Exemptions Act for hospital creditors 
should be abolished. 

I 

L CROWN CREDITORS 

L.- There should be no exception for the 
Crown. It should be bound by the 
exemptions legislation. 

HOSPITAL CREDITORS 

I Exemptions should exist as of right. 
I 

The creditor should be obliged to give the debtor 
notice that the subject of exemptions will be dealt 
with at the removal and sale application. 

At the application, the fact of seizure should give rise 
to a presumption that the property is not exempt, and 
evidentiary onus should shift to the debtor. 

I 
I / L Excyption for the shelter exemption: 

L Land against which enforcement 
proceedings are taken should be presumed 
not to be exempt unless the debtor takes 
steps to claim the exemption. 

I Exemptions should not be waivable by b e  debtor. 
I 
1 L The circumstances at the time the issue of exemption is being 
I I determined should be the relevant circumstances. 



- Where a debtor is paid the exempt portion of the proceeds of sale 
of property of a t that would have been exempt but for a 
monetary limit, t I? e proceeds should be exempt from further 
enforcement processes for 60 days unless the funds are mixed 
with other funds. 

L In the case of land, the exemption should last 
for 6 months. 

- Exemptions should continue to apply to claims against the estate 
of a deceased person regardless of whether the judgment was 
obtained before or after the debtor died. 

- The debtor should have the right to choose the exempt property 
in an exem t class, but if he or she refuses or fails to do so, the F sheriff's of icer should make the seleaion. 

- The sheriff should be instructed by the reformed legislation not to 
seize property that appears to be exempt, as in s. 7 of the 
present Act. 

- The creditor should continue to have the right to apply for an order 
declaring any specific property of the debtor not exempt from 
enforcement. 

- The sheriff should continue to be required to refer any matter of 
dispute to the Court. 

- The provision of the present Act dealing with exemption from 
distress should be removed to the appropriate statute. 



DlSTRlBUTlON OF PROCEEDS 

I 
I 

ALTERNATIVE hfETHODS OF DISTRIBUTION 

Common law priority system: first come first served 
proceeds of enforcement paid to creditors in the 
order in which they filed writs of execution with 
the sheriff. 

Sharing: proceeds of enforcement paid to all creditors 
who have writs filed with the sheriff pan passu. 

I SHARING VERSUS FlRST COME FIRST SERVED 

I Physical limitations to sharing: 
I 

first come first served appropriate where 
the commodity being distributed is 
incapable of being divided; 

L enforcement proceeds are capable of 
being divided and there are no 
circumstances that make this impractical. 

Ranking the merit of claims: 
I 

I first come first served appropriate where 
there is greater merit to the claim of the 
first to come; 

L no greater merit to the claim of the first 
creditor to file a writ with the sheriff. 

Reward of diligence: 
I 

first come first served rewards di1ip.m. 

L sharing may discourage diligence. 
I 

Under present system, only 
the proceeds of enforcement 
are shared. The burden of 
enforcement is carried by one 
creditor. 

I This is a deficiency in the 
I 1 legislative implementation of 
1 I sharing - not indictment of 
I I sharing itself. 
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DISTRIBUTION 0 PROCEEDS 
I F 

I I 
SHARING VERSUS FIRST COME FIRST SERVES 

I I t Syring not as acceptable to creditors: 

no evidence of this in Alberta. 

Sharing more administratively demanding: 

true, but the adminisbatiue machinery 
has been developed and has been in 
operation for many decades. 

I 
I 

Sharing is already used in insolvency legislation: 

it is none the less appropriate for the 
enforcement system as well. 

1 Conclusion: 
I 
I the sharing principle should be retained 
I 

I I T m S  ARE SHARED? 

All monies that come into a sheriff's hands because of 
the existence of a writ of enforcement, regardless of 
the process by which the money was raised, should 
be distributed amongst enforcement creditors 
according to the sharing principle. 

The sharing principle should not apply to payments 
made directly to an execution creditor by an 
exeation debtor or some other party. 

I 
I WHO SHOULD SHARE? 

I 
I 
I 
I 
I 
I 

Only creditors with subsisting writs of enforcement 
participate. 

Writ is subsisting if delivered to the sheriff 
or renewed within the year preceding the 

I 
distribution. 

I I I 
I I I 
I I I 



I 
I 
I 

DISTRIBUTION OF PROCEEDS 
I I 

1 WHO SHOULD SHARE 
I /--- Prorince-wide sharing. 

Present limitation to creditors who have 
subsisting writs filed with the sheriff 
making the distribution should be 
abolished. 

- Certificate procedure is abolished. 
I 

I 

The summary procedure by which a 
creditor without judgment can be admitted 
to the sharing group is not presently used 
probably because it does not and cannot 
have any significant advantage over the 
ordinary procedure. It should 
be abolished. 

Crown's priority is abolished. 
I 

- Grace period is established. 
I 

The 14 day grace period during which 
creditors without judgment can get 
judgment and pin the sharing group 
should be abolished, because 14 days 
after receipt of a distributable fund is no 
less of an arbitrary deadline than the day 

the fund is received. 

- Reserved share provision is abolished. 
I 

The provision that contemplates a judge 
ordering the sheriff to levy in respect of a 
claim that a debtor has disputed and to 
hold a "reserved share" of the proceeds for 
the creditor until the claim has been 
reduced to judgment should be abolished. 

The sharing principle should apply to the 
Crown where the Crown debt does 
not have priority by virtue of statute or 
Crown prerogative. 
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I I 

I HOW CAN TIE BURDEN OF ENFORCEMENT BE SHARED? 
I t I 

L Creditor who instructs and directs the enforcement 
process that produces the distributable fund should 
recover the taxable costs of the successful 
enforcement process and 15% of the remaining 
proceeds (up to the amount of the creditor's claim) 
as a preferred payment. 

t- The present priority for the entire costs of 
the successful creditor should be abolished. 

L Distributive shares calculated after the costs 
and preferred payment have been 
deducted from thedistributable fund 

L The distribution legislation should not include any 
priority provisions for particular classes of creditors. 
Priorities should be established by statutes dealing 
with the subject matter in respect of which the 
priority arises. 

I 
I AP:LICATION TO ENFORCEMENT AGAINST LAND 

L Sharing principle should be applied to distribution of 
proceeds of sale of land under a writ of enforcement. 

- INTERVENING ENCUMBRANCES 

An intervening encumbrance on property that is sold 
in enforcement proceedings should be subordinate 
only to those writs that were on title before the 
encumbrance was registered. 

As between enforcement creditors, the sharing 
principle should apply notwithstanding the presence 
of an intervening encumbrance. 

Where "partially exempt" property that is subject to 
an intervening encumbrance is sold, the amount 
otherwise payable to the enforcement debtor as 
exempt proceeds should be reduced by the amount 
paid out of the proceeds on the intervening 
encumbrance. 



I 
I 
I 

DISTRIBUTION OF PROCEEDS 
I 

- OFF-TITLE WRITS 

In the distribution of enforcement proceeds, no 
distinction should be made behveen writs that 
bound the property (whether land or personal 
property) that is the source of the proceeds and 
writs that did not. 

- DISTRIBUnON OF SURPLUS FROM ENFORCEMENT 
OF PRIOR SECURITY INTERESTS 

A surplus resulting from the enforcement of a 
security interest in any property bound by a writ 
should be paid to (or retained by) the sheriff, who 
should then distribute the funds in the same manner 
as funds realized through enforcement proceedings, 
taking into account any exemptions to which the 
enforcement debtor is entitled. 



COMPENSATION FOR LOSS 

I 

t- Funded by levy on enforcement creditors imposed at time writs 
registered in Enforcement Registry. 

1 Amount of levy based on amount of d t :  three-tiered structure. 
I 
I L Exclusive source of compensation for pecuniary loss suffered as a 
I result of mishaps in the enforcement process. 
I 

- Subject to court's power to award exemplary damages, no 
person should haveany causeof action in respect of a mishap in 
the enforcement process that does not cause actual 
pecuniary loss. 

Third persons should be entitled to compensation for any 
pecuniary loss caused by interference or dealing with their 
property in the course of enforcement proceedings. 

L Third persons who receive notice from the sheriff that 
property in which they may have an interest has been 
seized should be required to assert a claim to the 
property within a specified period, or lose any claim 
for compensation to which they might otherwise 
be entitled. 

Enforcement debtors who suffer pecuniary loss as a result of 
non-compliance with the statute should be entitled to 
compensation from the fund. 

Enforcement creditors who suffer pecuniary loss as a result of 
negligence within the sheriff's office should be entitled to 
compensation from the fund. 



I 
I 
I 

COMPENSATlON FOR LOSS 
I 

I A person whose negligenceor deliberate misconduct is the 
I cause of a loss for which the assurance fund is liable should be 
I required to indemnify the fund. 
I 
I The instructing creditor should not in general be required to 
I provide security for potential obligation to indemnify the 

I assurance fund. 

I 

L Judges should be given discretion to override liability rules to 
take special circumstances into account. 
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